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JTo be intr®,uced in the L~~slative Assembly.] 

·. 

BILL } 

to amend' and codify the "Bind; Law. reW.tingto' intestate 
8UCCIJ88Wn. . .• 

· WHEREAS it .is expedient to amend and codify, in . 
'successive stages, the' whole of the Hindu. Law now 
in force 1n British India. ; · · . . · 

~ .·AND"WBE~EAS it .is ~edftl.nt iirst to amena~nd. 
codify the general law of inte_s,tate .s.liooession ~ · .. 

It is hereby enacted as folloWs,;-:_ . : 

·. 

. · ~BELIMIN~Y .~: . ' • . .. 
, .. , '"' ,... · .. 

. 1: (1) This Act may be oalled the Hindu Code, Part Shot1 irtre. • . • · 
.: I (Intestate Succession).· ·, .. • · · . · • :0~~~ · 

·. (2) It extends to the whole1>(British India.. ~ •-t.. 
(3) It shall come into force bn .the lsf; day ·of 

.January, 1946. . :r · -
. 2. (i) In this A:ct, 'U.D.iess th~e is anything repugha'nt Ddoitlona .~"'-
in the subject' or coritext,- .: . · , . tnterPielatl~~ 

(a) Oll.8 perllOJ?. iS said to be an "agnate" (gotraja) 
of another, j.fthe tWQ are rela~ed by blood wholly through 
males~ ·· ' · · 
. ·{b) one person is said to be a. " cognate·" (bandhu) · 
of another, if tile two are related by blood. but not wholly 
.through males ; · · 

(c):.~ heir" meaJ).s any person, male or female, who• 
is entitled to. succeed to the property of an intel!ta.te 
under this Act ;. · 

. . · (d) "hetita},lle property >i means property which . 
' belongs to an intestate in his or her own right and 
passes by inheritance as distinct from survivorship-; 

• 'Illustrat!on. .• . • • ' 

• .All property of a Hindu gov!lr.ned by 'the D'*'abhage. School · 
of Hipdu Law is beritable propett]~ aa it passes by in.herite.nc& 
and not b~· survivorship ; so too is the aelf.aoquired property; · 

.. of a Hindu governed by any Mita.ksbe.ra. School of Riri~u Law, 
as such property also passes by inherit81lce and not by aurviyor-
ship. · , , .. · • 

(e) "Hindu" includes any person who, ·if this Aot 
were not in force, would be gQV:~rned in'matters of in
testate succession by the_Hindu Law; 

(/) " related " means related, by Iegi~imate ki.D.Ship,. 
and any word expressing relationship. or ftenotirlg a. 
relative sha.11 be construed accordingly j .. 

(g)' .two persons. are said tG be rel&teO. to each otl!,er · 
by the" full blood." when they are, descended fro~ a 
common ancestOr by the sa.me'wife, a.nd.by the "half.· 
blood " when they are descended from a. common ances-
tor by different wives ; · '· 

(h) " son". includes 'a. dattaka so'{J.;:du1;amulhyaya:tia.' 
·son. and lcritrima son, but not ~ ddai~utra ; and tkltaka. 
son, dwyamushyayan.a son, lcr#nma son.a.nd dMlputra 
have the same meanings' as in th.ll Hindu Law; · 

·(i) "atrldhan.a11 means property acquired . by a. 
.woman by inheritance or de~ •. 'Ol' at·& partition, or in. 
lieu 6£ main~ell&l!ce, or by-gift ~m .a. relative or s~• 
er before, at, or after· her DJ&l'.O,I1ge, or by her own skill. 

. or exertiOns,· or by· purchase, ax ·by presoription; or by .. 
• . any 'other mode whatsoever.'.' ·. 

(2). In this Acfl, unless there is ~ytliing repugnant 
in the subject or context, words.)mporting the masculine 
gooder shall not betaken tQ include females, &D.d for the 
purposes of this ,Act,,._ · . 

· (a) a. person is deemed to die in~ta.te in respect of' 
a.ll property of which he or she has not made a testa
me~ta.ry dispositi~n. capable of iak;ing effect ; ' 
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(b) a woman sha.ll be deemed to be an agnate of her 
father and his a,ana.tes, and shall not, by reason only 
.0f her marriage, be deemed to be an agnate of her hus. 
band or his agnates ; 

·(c). the domicile of a Hindu shall be determined in 
.accordance 'with the provisions contained in sections 
·6 to 18, both inclusive, of the Indian Succession Act, XXXIX ot 
1925 ; • 1926, 

(d) when an adoption takes place,-

(i) in the case of a. iiattaka son, the natural tie is 
severed and is replaced by the tie created by 
the adoption, 

(ii) in the case of' a. dwyamuahyayana son.r the 
natura.! tie continues side by side with the tie 
created by the adoption, 

(iii) in the case of a. kritrima son, the natui:a.l tie 
continues, while the tie created by the a.dop· 

. 'tion is limited to the person adopted !\nd the 
'person or persons adopting him. · · · 

ll!u81ration. 

A adopts 0, son of B. 0 has a son, D, born to him after tho 
adoption. Then, for the purposes of inheritance, the following 
consequences will result, depending upon whether 0 was adopted 
as a dattaka; duyam-u8hy6.yana or kritrima son cf A. · 

If 0 was adopted as a dattaka son, he becomes the son of A 
and ceases to be the son of B. He also becomes the grandson of 

, A's father and the nephew of A's brother, and so on. He·cee.ses 
to be the grandson of B's father and the nephew of B's brother. 
Likewise, D becomes the grandson of. A but not o~ B. 

' If C was adopted as 11 dwyamushydyana son, he becomes the 
son of A, but continues to be the son of B 11s well. He also 
becomes the grandson of A's father and the nephew of A's 
brother, but continues liB well to be the grandson of B's father 
and the nephew ofB's brother. Likewise, D becomes tpe grand. 

·son ot:A, ·and of B as well. . 

If 0 was adopted liB a kritrima son, he becomes ibe son of A 
while continuing to be the son of Bas well. He does not, how. 
ever, become the grandson of A's father or the nephew of A's 
brother, but remains the grandson of B's father and the nephew 
ofB's brother. Don bi:rth becomes the grandson ofB and not 
of A.• 

..App)Jcatto.nor 3. Tius·Aot reiuJa.tes the suceession.to th~ heritable 
.Aot. property of a. Hindu, other than one governed by the 

Ma.ru:ma.kkatta.yam, AJiyasantana. or Nambudri law of 
inheritance, dying intestate after the commencement of 
this Act, in the following cases, namely :..:..... 

(a) where the ja-operty is movable property, unless 
it is proved that the intestate was not 
domiciled i;n British India at the time of 
death,, -...... \ . 

(b) where tlie property is immovable property 
situated in British India, whether at the time 

· of death the intestate was domiciled in British 
India. or not : · . · 

Provided that this Act shall'not apply--

( i) to agrioultur;u land, or. 

(ii) to any estate whi9h descends to a single heir by 
a customary. or other rule of succession or by 
the terms of any grant or enactment : 

Provided further that upon the death of any woman 
who at the commencement of this Act had the limited 
~tate known as the Hindu woman's estate hi any herit. 
able property, such property shall devolve on the per- - · 
sons who would 1mder this Act have been the heirs of the 
last full owner thereof if he had died intestate immediate· 
ly after her. · 
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Succusion to the property of males. 

4. The heritable prO)lerty of a ma.le inteeta.te shall Devolution 
-devolve according to the rules la.id down in this Act- ~::l;bJ; 

(a) upon the enumera.ted heirs referred to in mal ... 
section 5, if any ; 

(b) if there is no enumera.ted heir, upon his 
agnates, if any ; 

.(c) if there is no agnate, upon his cognates, if any; . 
(d) if there is no cognate, upon the heirs refemd 

to in section 10, if any. 

5. The following relatives of an intestate are his Bnumeratd 
· •1lnumt~rated heirs :- beln. 

Olass I.-Widow and ducendan's :-

(1) Widow, son, daughter, son of a pre-deceased 
son, and son of a pre-deceased eon of a 
pre-deceased son (the heirs in this entry being 
hereinafter in this Act referred to as " simul· 
taneous heirs"). 

(2) Daughter's soli. 
(3) Son's daughter. 
(4) Daughter's daughter. 

-Glass II.-Mother, father and his due ·ndants :
(1) Mother. 
(2) Fa.ther 
(3) Brother. 
(4) Brother's son. 
(5) Brother's son's .son. 
(6) Sister. 
(7) Sister's ~on. 

Olass II I.-Father's mother, father's .father and kis • 
-deecendants :-

(1) Father's mother. 
(2) Father's father. 
(3) Father's brother. 
(4) Father's brother's son. 
(5) Father's bro~her's son's son 
(6) Father's sister's son. 

Olass IV.-Father's father's mother, fa! her's father's 
.father and his ducendants :-

(1) Father's father's mother. 
(2) Father's father's father. 
(3) Father's father's brother. 
(4) Father's father's brother's son 
( 5) Father's father's brother's son's son. 
(6) Father's father's sister's son. 

Olass . 'r. -Mother's mother, mother's father and his 
·descendants:- · 

(1) Mother's mother. 
(2) Mother's father. 
(3) Mother's brother. 
(4) Mother's brother's son. 
(5) Mother's brother'.; eon's son. 
(6) Mother's sister's son. 

6. Among the enumerated heirs, those in one Class Order ot 
· shall be preferred to those in any succeeding Class ; :~:;ton 
and within each Class, ~ose inclu?ed in one en~ ~~:,erat.ed 
shall be prefemd to those mcluded m any succeeding 

-entry, while those included in the ~~ame entry shall 
-:take together. 
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Illa.strationa. 

(i) The surviving relatives of an intestate are his widow, his 
mother and his father's father. The widow who is included 
in Class I is pmferred to the mother who is in Class II and 
the father's father who is in Class III. 

(ii) 'I'ho surviving relatiyes are two (laughters and a son's 
daughter. The daughters who me inclvderl in entry (l) of 
C!,lss I mo preferred to tho son's daughter· who is in entry (3) 
of the same Class, and the two daughters take together. 

(iii) The surviviiJg relath·es are a widow, two sons, three 
daughteJs, ~wo grandsons by a pre-deceased son and a greil t. 
grand-son by anoth0r pre-dooeasod son's pre-deceased son. All 
of them, being enumerated heirs included in entry (1) of Class 
I, succeed simultaneously, no one excluding the others. 

7. The distribution of an intestate's pl'operty among 
the simultaneous heirs in entry (1) of Class I shall take 
place according to the following rules, namely :-

(cl) The intestate's widow, or if there ~s more than 
one widow all the widows together, shall take one 
share. 

(b) Each son of the intestate shall take one share, 
whether he was undivided or divided from, or re-united 
with, the intestate. 

(c) Sons, sons of p1·e-deceased .-;ons, and SOlV> of 
pre-deceased sons of pre-deceased sonil, shall take 
pe-r 8tiJJJes, that iB ;o say, the sons of a pre-deceased 
son shall take the share which would have been taken 
by him if he had been alive at the time of the iu
teatute'~ death; and lilrewise, the grandsons of a pre. 
deceased son shall take the share which their father 
would have taken if hP had been alive at the time 
aforesaid. 

(d) Eaeh of the intestate's daughters shall take half 
a share, whether she is unmarried, married or a widow; 
rich or poor ; and with or without issue or possibility 
of issue. 

Illustrations. 

(i) The surviving relatives of an intestate are throe sons• 
five grandsons by a pre-deceased son, and t\\·o great-grandsons 
by a pre-deceased sou of another pre·deceased son. Each son 
takes l/5th of the heritable estate, each grandson lj25th, and 
each great-grandson 1/lOth. 

(ii) Only a widow or daughter, and no other simultaneous 
heir, survives an inteatate. The widow or daughter, as the 
case may be, takes the whole of the heritable estate. 

{iii) The surviving relatives of an inteata te are two widows, 
a divided son, two undivided sons, an unmarried daughter, 
two married daughters, a widowed daughter, and four gmndsons 
by a pl·e·deceased son. The two widows together t-ake one share, 
each of the three sons takos one share, eaeh of the four daughters 
takes half a sha.re, and the four gi'andsons together take one 
share. Thus, each widow takes l/14th of the heritable estate, 
each son l/7th, each daughter l/l4th, and each grandson 1/:!Sth. 

8. (1) The order of succession among agnates 
and cognates, other than enumerated heirs, shall be 
determined by applying the Rules of Preference in 
section 9. 

(2) For the purpose of applying the said Rules, 
relationship shall be reckoned from the intestate to the 
heir in terms of degrees of ascent, or degrees of descent, 
or both, as the case may he. 

(3) Degrees of ascent and degrees of descent 
shall be computed in the manner indicated in the 
illustrations below :-

lllustmtions. 

(i) The heir to be considered is the father's mother's 
father of the intestate. He has no degrees of descent hut three 
degrees of ascent represent,ed, in order, by (1) the intestat.e's 
father, (2) that father's mother, and (3) her father (the heir). 

(ii) The heir to be considered is the father's mother's 
father's mother of the intestate. She has no degrees ot 
descent, but four degrees of ascent 'ropresented, in order, by 
(l) the intestate's father, (2) that father's mother, (3) her 
father, and {4) his mother {the heir). 
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(iii) The heir to be considered is the son's daughter's 
son's daughter of the intestate. She has no degrees of 
ascent, but four degrees of descent represent.ed, in order, by 
(1) the intestate's son, (2) that son's daughter, (3) her son, 
and {4) his daughter (the heir). 

(iv) The heir to be considered is the mother's father's 
father's daughter's son of the intestate. He has three degrees 
of ascent represented, in order, by (l) the intestate's mother, 
(2) her father, and (3) that father's father, and two degrees 
of descent represented, in order, by (I) the daughter of the 
common ancestor, viz., the mother's father's father, and (2) 
her son (the heir). 

9. The Rules of Preference referred to in sectipn Rull,ls of 
8 are as follows :- Prererence 

Rule 1.-0ftwo heirs the one who has fewer or no 
degrees of ascent is preferred. 

Rule 2.-Where the number of degrees of ascent 
is the same or none, that heir is preferred who has 
fewer or no degrees of descent. 

Rule 3.-Where the number of degrees of descent 
is also the same or none, the heir who is in the male line 
is preferred to the heir who is in the female line at the 
first point (counting from the intestate to the heir) 
where the lines of the two heirs can be so distinguish
ed. 

Rule 4.-Where neither heir is entitled to be 
preferred to the other nnder the foregoing Rules, they 
take top;ether. 

lllutJtrationB. 
In the follvwing illustrations, the letters F and M st«nd 

respectively for the father and the mother in that portion of 
the line which ascends from the intestate to the COinmon 
ancestor, and the letters Sand D for the son and the J.aughter 
respectively in that portion of the line which descends from 
the common ancestor to the heir. Thus MFSS stands for 
the in testa to's mother's father's son's son (mother's brother's 
son), and FD1;l for the intestate's father's daughter's son 
(sister's son). 

{i) The competing heirs are (I) FFSD (father's brother's 
daughter) and (2) FDDS (sister's daughter's son). Although 
No. (2) is descended from a nearer ancestor yet, as No. (1) is 
an agnate while No. (2) is only a cognate, No. (I) is 
preferred to No. (2). 

(ii) The competing heirs are (I) SDSS (son's daughter's 
son's son) and (2) FDDS (sister's daughter's son). No. (I) who 
has no degree of ascent is preferred to No. {2) who has one 
degree of ascent. 

(iii) The competing heirs are (I) FDDD (sister's daughter's 
daughter) and (2) MFSD (maternal uncle's daughter). The 
former who has one degree of as<:Jent is preferred to the latter 
who has two such degreeR. 

(iv) The competing heirs are (I) FDSSS (sister's son's 
son's son) and (2) MFSSD (maternal uncle's son's daughter). 
The former who has only one degree of ascent is preferred 
to the latter who has two such degrees. 

(v) The competing heirs are (1) MFDf:lS (mother's >~ister's 
son's son) and (2) MFFDS (mother's father's sister's son). 
The former who has two degrees of ascent is preferred to the 
Ia tter who has three such degrees. 

(vi) The competing heirs are (1) MFM (mother's father's 
mother) and {2) FFFDSS (father's father's sister's son's son). 
The number of degrees of ascent in both cases is the same, 
viJ~:., three, but the former has no degree of descent while the 
latter has three such degrees. The former is therefore 
preferred. 

(vii) The competing heirs are (I) FMF (father's mother's 
father) and (2) MFF (mother's father's father). The number 
of degrees of ascent in both cases is the same, and there are no 
degrees of descent. The lines of the two heirs diverge at the 
very first point, No. (I) being in the male line and No. (2) in 
the female line. No."(l) is preferred to No. (2). 

(viii) The competing heirs are (1) FDSS (sister's son's son) 
and (2) FDDS (sister's daughter's son). The heirs are equally 
nea•• both in ascent and descent. The dissi:milarity in the 
lines occurs at the third point. At this point No. (1) ii! in 
the male line and No. (2) in the female line. No. (!) is 
therefore preferred. 

(ix) The competing heirs are (l) F:l\IFSS (father's mother's 
brother's son) and (2) FMFDB IH•ther's mother's sister's son), 
The former is preferred. 



Helrsnol 
related by 
blood. 

Rul~~&for 
hormlt.a, etc. 

Right of 
women over 
tlrtd/io~. 

Order of 
IUOileBBlon 
to1iridhclna. 

6 

- (~) The competing heirs are (1) FDDS (sister's daughter's 
son) and (2) FDDD (sister's daughter's daughter). The former 
is preferred. · 

(zi) The competing heirs are a daughter's daughter's son 
of one sister (FDDDS) and a daughter's daughter's son of 
another sister (FDDDS). Both of them take the estate in 
equal shares. 

10. If there is no cog!late entitled to succeed under 
section 4, the heritable property of the intestate sha.ll 
devolve, in the first instance, upon his preceptor 
(acharya); if there is no preceptor, upon the intestate's 
disciple (sishya) ; and if there is ·no disciple, ·upon 
the intestate's fellow-student (sa-brahmacharl). 

11. (1). Wbere a person completely and finally 
renounces the world by becoming a hermit (vanaprastha), 
an ascetic (yati or sanyaai), or a perpetual religious 
student (naishthika brahmachari), his property sha.ll 
devolve upon his heirs, in the same order and according 
to the same rules as would have applied if he had 
died intestate in respect thereof . at the time of such 
renunciation. 
. (2) .AJly person who has so renounced the world shall 
not inherit to any relative of his, by blood or marriage, 
but the inheritance shall, in such a case, pass to the 
heir who is next in the order of succession. 

(3) Any property acquired by such a person after 
his renunciation sha.ll, on his death, devolve, not 
upon his relatives by blood or marriage, but as follows :-

{a) in the case of a hermit, upon a spiritual brother 
belonging to the sa'me hermitage (dharmabhratraika. 
tirthi); 

(b) in the case of an ascetic, upon his_ virtuous 
disciple (sacchishya); 

(c) in the case of a perpetual religious student, 
upon his preceptor (achdrya). 

Strtdhana. 

12. A woman shall have the same rights over her 
8tritlhana, including the right to dispose of it by 
transfer inter vivos or by will, as a man has over property 
acquired by him in the like manner, that is to say, a 
woman's rights over her strldhana shall not be deemed 
to be restricted in any respect whatsoever, by reason 
only of her sex. · 

13. The atrldhaM of a w~man dying intestate in 
so far as it consists of heritable property, shall de;olve 
as follows:-

(a) Property inherited by her from her husband 
shall devolve upon his heirs, in the same order and 
according to the Slllme rules as would have applied if 
the property had been his and he had died intestate 
in respect thereof im'mediately after his wife's death. 
Expla?Wtion.-For the purposes of this clause, property 
devolvm~ on another widow of the husband, whether 
under this clause or unde~ entr;v (9) in clause (b), shall 
be deemed to be property inhented by such widow from 
her husband. . 

(b). Other propt;rty shall ~evolve upon the following 
relat1ves of the mtestate, m the order mentioned, 
namely:-

(1) Daughter; 
(2) Daughter's daughter 
(3) Daughter's san ; 
(4) Son; 
(5) Son's son ; 
(6) Son's daughter ; 
(7) Husband : 
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(8) Husband's heirs, in the same order and accord· 
ing to the same rules as would have applied 
if the property had been his and he had 
died intestate in respect thereof immediately 
after his wife's death ; 

(li) Mother; 
(10) Father ; 
(II) Father's heirs, in the same order and according 

to the same rules as would have applied 
if the property had been his and he had died 
intestate in respect thereof immediately after 
his daughter's death; 

(12) Mother's heirs, in the same order and according 
to the 88illle rules as would have applied if the 
property had been hers and she had died 
intestate in respect thereof immediately after 

. her daughter's death. 
(c) Where of two or more heirs of the intestate, 

no one is entitled to be preferred to any· other under 
the provisions of this section, they shall take together. 

14. H the stridhana, of a woman devolves on two or StlrJ>It..t 
more of the fol'owing relatives, namely, daughters' ~C::.~~'na 
daughters, daughters' sons, sons' sons and sons' daugb.lncertaln 
ters, they shall take it per stirpes and not per capita. Glllll, 

IUU61ra.tion, 
The surviving relatives of a wom1111 are four grand·daughtel'll 

by one daughter, A, and three grand-daughter~~ by another 
daughter, B. Each of A's.daughters takes 1/S~h of the property 
and each of B's de.ughter11 takes l/6th, 

General Provi&iOI'IIJ. 
15. Heirs related to an intestate by the full blood run blood 

shall be preferred to heirs related by . the half blood, rnle.:uo 
if t)le nature of the relationship is the same in every ' 
other respect. 

(i) A brother by the full blood is preferred to a brother by 
the half blood : but a brother by the half blood succeeds before 
a brother's son by the full blood, a brother being a nearer 
heir than a brother's son, 

(ii) A p~terlllll uncle by the hal£ blood is preferred to a 
paternal uncle's son by the full blood, an uncle being a nearer 
heir than an uncle's son. 

:iiil A full brother's daughter's daughter is preferred to a 
half brother's daughter's daughter; but the former is not prll• 
ferred to e. half brother's daughter's son, as the nature of 
the relationship is not the same in the two cases. The latter, 
who is a nearer heir by virtue of Rule 3 in section 9, is pre· 
ferred though he is only of the half blood. 

16. A person who was in the womb at the time of lllght or child 
the death of an intestate and who ls subsequently born In womb. 
a.live shall have the same right to inherit to the in· 
testate as jf he or she had been born before the death 
of the intestate. 

17. The surviving spouse and descendants of a valid Rlghte of 
marriage contracted by a male or female Hindu :::0':':4 
outside his or her caste shall, for all the purposes d:S~J.'f" 
of this Aot, be treated in like manner as the surviving ~sse. 
spouse and descendants of a valid marriage contracted 
within his or her own caste. · · 

18. If an intestate's widow has been unchaste Dl"'uallft•a
during his lifetim~ and after her marriage, she shall, ~g~ ~;tdo• 
unless the unchast~ty has been condoned by her bus- uuclwte 
band, be disqualified from succeeding to his heritable g~::ud'• 
property, and it shall devolve on his other heirs as it Ufetlmo, 
would in her absence: 

Provided that the right of a widow to inherit to 
her husband shall not be questioned on the ground 

aforesaid, unless-
. (a) the husband bas deprived her of any portion 

of his property on that ground by a. valid 
testamentary disposition subsisting at the 
date of his death, or 
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(b) a Court of Law has found her to have been 
unchaste as aforesaid in a proceeding to 
which she and her husband were parties 
and in which the matter was specifically. 
in issue, the finding .of the Court not hav· 
ing been subsequently reversed. 

Murderer dla· 19. A person who commits murder or a.,bets the 
Qualified. commission of murder in furtherance of his or her 

succession to any property shall be. disqualified from 
inheriting such property ; and the inheritance shall, in 
such a case, pass to the heir who is next in the 
order of succession. 

Disease, 
defect, etc., 
not to dl•· 
Qualify. 

20. No person shall be disqualified from succeeding 
to any property on the ground of any disease, defect 
or deformity or, save as provided in sub-section (2) of 
section 11 and sections 18 and 19, on any other ground 
whatsoever. 

Mode ol 21. If two 6r more heirs succeed together to the 
t~:~:~~~r property of any intestate, they shall take the property
berra 

ll:aeMat. 

Repeals, 

(a) save as otherwise expressly provided. in 
this Act, per capita and not per 8lirp1U1 ; and 

(b) as tenants in common, and not as joint . 
tenants. 

22. If the intestate has left no heir, or no .'heir 
qualified to succeed to his or her heritable. property, 
such property shall go. to the Crown. 

23. The enactments specified in · the Schedule 
are hereby repealed to the extent mentioned in the 
fourth column thereof. 

Year. No. 

1 2 -
!928 XII 

1929 li 

1937 xvm. 

THE SCHEDULE. 

(See section 23.) · 

~hort title. 

3 

The Hindu Inheritanoe (Re. 
moval of Disabilities) Act, 1928, 

The HiD.du Law of Inheritanoe 
(Amendment) Act, 1929. 

The Hindu Women's Rights to 
Property Act, 1937. 

Extent 
of 

repeal. 
4 

The whole 

The whole. 

~eotion 3 
sub-sec. 
tion (1). 



STATEMENT OF OBJECTS AND REASONS. 

In consequence of certain difficulties of interpretation arising out of tho 
Hindu Women's Rights to Property Aot, 1937, and the amending Aot of 
193~, the Central Government appointed, in January 1941, a Committee 
(sometimes referred to as the Hindu Law Committee) to examine these Acts 
as also certain Bills introduced, or proposed to be introduced, in the Indian 
Legislatm:e to amend them. The Committee made a detailed examination 
of the subject after eliciting public opinion by issuing a questionnaire. In 
June 1941 they submitted a Report unanimously recommending that the 
Hindu Law should be codified in successive stages, beginning with the law of 
succession, to be followed by the law of marriage. 

The Report had a. favourable reception and the recommendations con· 
ta.ined in it were accepted by the Central Government. Accordingly, the 
Committee proceeded to draft a. Bill on the Hindu Law of intestate succession, 
as the First Part of the oontemplated Code. They began by preparin~ four 
memoranda on the subject, which were then circulated for criticism tO pro· 
minent lawyers and other interested persons throughout India.. The memo· 
randa. have been in circulation, as mentioned, since August 1941. Legal 
opinion has, for tli.e most part, been very favourable, criticism being oon. 
fined to certain points of detail, In the light of the criticisms received the 
Committee prepared a revised draft Bill which the present Bill follows with 
only one or two t~mall drafting alterations. The explanatory note which 
follows was drawn up by the Committee and explains the main principles of 
the Bill as well·-as the provisions of each clause. The memoranda on 

. which the Bill is based have also been printed as an Appendix to the Bill. 

NEwDELm; ') 

The 27tll M~y, 1942. J S. SULTAN AHMED. 

EXPLANATORY NoTE, 

· Broadly speaking, the provisions of this Bill are based on the Rules for 
·AU-India at the end of the Third Memorandum and the Stridhana Rules in the 
Fourth Memorandum prepared by us in July 1941. For convenience of refer· 
ence, all the four Memoranda. are printed a.s an Appendix to this Bill. They 
were circulated to prominent lawyers and other interested persons throughout 
India.- for criticism. The opinions received were mostly favourable ; where 
the critics suggested modifications the suggestions have been carefully consi· 
dered and necessary changes made in the Bill. A study of the Memoranda. 
will be of assistance in understanding the Bill. 

The main features of the Bill are-
(1) that it embodies a common law of intestate succession for all Hindus. 

in British India; 
(2) that it removes the sex disqualification by which Hindu women in 

. general have hitherto been precluded from inheriting property 
in various parts of India ; and 

(3) that it abolishes the Hindu woman's limited estate. 

•rhe first of these objects is proposed to be secured by adopting for the 
most part the' Dayabhaga scheme for near succession and the Mita.kshara. 
scheme for distant succession-a. compromise which, as will be clear from the 
Memoranda appended to the Bill, does no great violence to either school. 
By "near succession " we mean the comparatively near relations enumerated 
in clause 5 of tho Bill ; and by "distant succession" we mean tho com para. 
tively distant a.gnates and cognates not so enumerated. 

Tho Mitakshara jurisdictione have already accepted the changes mado by 
the legislation of 1929, giving a.higherpla.ceto the son's daughter, the daughter's 
daughter, the sister, and the sister's son ; they should find no great difficulty 
in accepting now a similar promotion to higher rank of certain other near 
relations (such as the paternal aunt's son and the maternal uncle's or aunt's. 
son) who are included in the Da.yabhaga scheme of near succession. Similarly • 
the Da.ya.bhaga. jurisdictions ought not to find it difficult to accept the few 
changes needed to assimilate the two schools in this matter. A uniform law ill-
well worth this small price. · 

The sox disqualification against womt~n inheriting property bMfew defen· 
ders at the present time. Nevertheless, over a large part of India, women, with. 
a. few exceptions, a.n. still deba.rrnd by law from inheriting property, e.g., in 
Bengal, even today, a sister cannot inherit to her brother even if there are no· 
other heirs,,· Under the Bill, she will be able to do so in her proper plact~. 
[~e Class II, entry (6), amongst the heirs enumerated in clause 5]. We ha.v& 
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not only included the nearer female relations amongst the enumerated heirs, 
but hive also made it clear that women are included in the terms" agnate" 
&nd " cognate " and therefore in the scheme of distant succession detailed in 
•~a . . 

. As rega.rds the Hindu woma.n's limi.ted estate which ~he. Bill seeks to 
abolish, it is unnecessary to repeat he~e what has. been sat~ m our Fourth 
Memorandum (see Appendix to the Bill). There 1s a constderable body of 
opinion that this particular limitation has no real basis in the Smr#i&. Dr. 
Mitter, who ha.s discussed this question at great length in his Thesis on "The 
Position of Women in Hindu Law" (1913), has observed that although tb,e 
doctrine has been fit'mly established by judicial decision, nevertheless, so far 
as Smriti authority goes, there is very little of it to support the theory of the 
limited estate of women in inherited property (loc. cit. p. 526) .. This agrees 
with the opinion ofSii M. Venkatasubba Rao quoted in our Memorandum that 
the doctrine is "a. pure' creation by judicial decisions unsupported by ancient 
Sha.stra." Dr. Jayaswal in his Ta.gore Lectures of 1917 on "Manu and 
Yajnyava.lkya" has stated that" all the commentators are equally guilty in 
reduging the right of the widow to a. limited interest" (loc. cit. p. 236). In 
the earliest and probably the mostjmportant case (1826) in which the nature 
and extent of the widow's interest came under discussion by the Privy Council, 
viz., Ka.sinauth Bysa.ck v. Hurrosundery Dossee, there was a. difference of -
opinion amongst the Pundits : the Court Pundits stated that if a widow were 
to alienate the inherited property for other than the permitted purposes without 
the consent of her husband's relations, the alienation wonld be invalid ; four 
other Pundits, on the other hand, stated that though she would incur moral 
blame, yet the act would be valid a.gainst the relations of the husband. In· 
other words, in the opinion of these. four Pundits, the Ska&traa have merely 
imposed a moral duty and not a legal limitation upon the widow even in a. 
Dayabhaga. Province. Doubtless there are opinions on the other side also, 
e.g., Dr; Altekar's conclusion is that while some Smritis definitely limit a 
woman's estate, others are merely silent on the point. ("The Position of 
Women in Hindu Civilisation", 193a, p. 315). But on the whole, it seems 
safe to state that Smriti authority for the doctrine of the Hindu woman's 
limited estate is not unequivocal. 

In India, Muslim women, Christian women, Parsi women, and Jaina 
women, all take a full estate ; it is difficult to maintain that Hindu women alone 
are incompetent to enjoy full right-s. Whatevet may have been the case in 
the past a general disa.bility of this kind can hardly be defended at the present 
day, when we havo women legislators, women lawyers, and women Ministers. 

The most serious aspects of this disability are (1) that jt is one ot: the.· most 
fruitful sources of litigation in our Courts. today, and· (2) that for the sake of 
protecting the property when the woman is not iii real need, it ·penalises her 
when, in a time of real need, she requires all the money she can get from the 

. ~ale of the property. As to (1), we have Dr. Mitter's observatiol). that "the 
cases relating to the extent and nature of woman's estate which come before 
our Courts are more numerous than the other cases on Hindu law put together," 
an observation which is perhaps as true today as when he wrote. (" The 
Position of Women in Hindu La.w ", 1913, page 526). A> to (2), it may 
appear at first sight that as, even under the existing law, a widow has full 
powers of alienation for legal necessity, she ought to get full value for her 
property. But it is notorious that she does not ; for, if the rever$ioners do not 
join in the sale, the purchaser, not being sure of the legal necessity, cannot 
afford to pay the full value of the property, and in most cases the reversioners 
will not join unless they get a share of the price. The result is that although 
in theory t~e woman has full powers of aliena~~on in such cases, in practice she 
caunot realise the full value of the estate. All purchasers from a Hindoo 
. widow know or ought to know by this time the extreme risk of such a trans
action, and if they choose to run it, and to buy, without consulting the next 
heirs, or without taking such further steps as would enable them at some future 
time,. should necessi~y arise, to prove tha~ they made diligent and careful 
enquuy as to the exiStence of a legal necess1ty before buying, they must take 
the consequences." [Mahomed Af!~ v. ~rijassuree Dossee (1873) 19, 
W. R. 426]. The .knowl~dge of .this rJSk has, if anything, grown in the sixty 
?r seventy y~ars smce this warnmg was uttered. Thus a limitation doubtless 
mtended ~y 1ts a~thors only to restrain waste when the owner is not in real 
need has m praot1ce come to have the effect of reducing the value of her pro. 
pe~y when she is in real and urgent need. . 

We haye considered yarious alternatives for remedying this mischlef. 
One sugges,tlon made to us IS that a widow, prop~~g to sell for legal necessity, 
should app1y to Court. a~d that the Co?r~ af~r not.fymg the rev('lrsioners, should 
gra~t or refuse pernuss10n. If permJSston lS granted, it is to be deemed con· 
~lus1ve proof of legal necessity, so that the purchaser is completely protected~ 
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The dr~wback ~o this plan is that the Court proceedings will take time, part!· 
. cularly if revel'S.loners come forward with objections. In practice this will me1111 
that. sh~ must buy off the o~jectors if her need is urgent, besides incurring 
t~e meVJtable e~ense~ of ~ Court proceeding. Another suggestion is that the 
right of cha.llengmg alienatiOns should be confined to certain relations instead 
of be~g given to all reversioners. In practice this will mean that the widow, 
when m real need, will have to share the price with the selected near relations. 
On the whole, the best solution seems to be to put Hindu women on a par with 
other women in India who get full rights Md to abolish the limited estate. 
The experience of the Jaina community, who seem to have carried the rights 
of the widow even further, appears to be encouraging. A writer on Jaina. 
law states that the son in a Jaine, household is placed in a subordinate position 
and postponed to his mother, who takes the paternal property aa absolute 
owner and can give it away to anybody she likes. " The effect of this healthy 
rule is that the son haa got to be well-behaved, obedient, and a model of virtue 
to win the favour of the mother". ("The Ja.ina Law" by Champak Ra.i Jain, 
1926, page 12, foot-note). This shows at any rate that the abolition of the 
_limited. estate need not spell disaater to the family. 

We would also point out that under the scheme of the Bill, the widow, the 
son, and the daughter lire aJl sinJultaneous heirs, the daughter getting half the 
share of the widow or the son. When we come to the chapter on maintenance 
we intend to make proper provision for the maintenance of the parents and 
any widowed daughters-in-law of the intestate. All the persons entitled to 
maintenance or to a share of the estate under the existing law being thus pro· 
vided for, we do not see any danger in making the widow's estate absolute. 

We sha.ll now notice in detail the more imporlll!lt clauses of the Bill. 

Clause 1 (3).-The Act is intended to come into force on January I, 1946. 
This date of commencement is suggested (a) in order to give Governors' Pro· 
vinces sufficient time to paas complementary legislation in respect of agricul. 
turalland ; (b) in order to give the Hindu community sufficient time to adjust 
itself to the proposed changes ; and (c) in order to give the Central Legislature 
sufficient time to codify other branches of Hindu law so that there may be an 
entire Hindu Code in operation from January 1, 1946. 

Olame 2.-Sub-clame (1) (a) and (b).-The definitions of "agna.te" 
and'' cognate " must be read with clause 4 which lays down that in certa.in 
events agnates succeed before cognates to the property of a male intestate 
Hindu. We ha.ve added a. provision in clause 2 (2)·(b) to make it clear that 
a. woma.n, even if married, is to be regarded as an agnate of her father and of 
his agnates. She will therefore inherit !)S an agnate in the family of her birth. 
This provision merely embodies an extension of the principle upon which a. 
sister has been giv~n a place among the gotrajas or agnates of her brother 
by the Mayukha in Bombay and by the legislation of 1929 in other Mita.k· 
shara jurisdictions: · 

We are aware that, according to Hindu ideaa, a girl, upon marriage, 
is deemed to be re-born in the gotra of her husband. Strictly speaking, there· 
fore, she is a. gotraja of her father until marriage and of her husband after 
marriage. In fact, on. this basis we framed a rule for the succession of the 
widow of a gotraja 8apinda in our original proposals (see, for example, Rule 8 
of the Rules for All-India in our Third Memorandum) ; but t.bA rule has been 
heavily criticized as being of a type peculiar to the Bombay school and un· 
known to any other system oflaw in the world. In deference to this criticism 
we ha.ve omitted the rule ; under the Bill, therefore, she will ha.ve the right 
to succeed as an agnate in her father's family but not in her husband's. Except 
in Bombay, she has, generally speaking, no such right in either family under 
the existing law; and in Bombay she has at present such a. right in her hus
band's family, but not in her father's. Even a.s regards Bombay, the pro·. 
vision 'in the Bill has the a.dvantage tha.t she is less likely to be disinherited 
(by will) by a. blood-relation than by a. relation by marriage. In certain 
other respects also she gets much better rights under the Bill than she enjoys 
at present, whether in Bombay or elsewhere : she not only gets a ~hare of her 
father's property, but a.lso a very high place a.s an heir.to her gra.ndfather, 
whether paternal or materna.!. In view of these compensations, a'ld for tl e 
sa.ke of uniformity, we consider that the Bombay school might well a.ocept · 
the provisions of the Bill. 

• Sv.b-clame (1) (d).-This sub-clause defines "heritable property'', 
What property is heritable a.nd what is not is a. question with which the ~w 
of intestate succession as such is not concerned ; it is only concerned w1th 
laying down how property is to devolve if it is heritable. In other words, 
if the nature of the property is such that it passes, upon the owner's ?eath, 
to his heirs, the law of intesta.te succession lays down who are to be considered 
the heirs. Whether the property is of this cha.ra.cter or not must be dealt 
with elsewhere. Thus the interest of a.n undivided copa.rcener in a .Mita.k
shara joint family is not, under common Hindu Law, "herita.ble property", 
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· 't t to his heirs but to his surviving coparceners. The position 
smce h pa~ses nhanged by the Deshmukh Act, but the question is not intended 
:abe a:!lt e!t~ in the present Bill ; it will be d~alt W!-th when the question 
of the Mitakshara joint family comes under con&deratlon. . 

The words" which belongs to an.intestate in his or her own right •:ba.!e 
b inserted for the purpose· of making it clear that pr~perty vesting m 
a:;n person a.s a trustee or in some similar capacity is not heritable property. 

Sub-cla'Me (1) (e).-This sub-cla~se ~s not ~ea.nt to make any change 
L the existing position as to the application ofHmdu law. 

Sub-cla'Me (1) (g).-The definition of "full bl~od" and " half bl~od ': 
is in accord with what we believe to be the Hmdu law. on t:Jle su~Ject. 
" among brothers such as are of the whole blood take the inhenta.nce m the 
first instance ... : .. . .. .. • .. .. .. . .. .. . . . since those of the half blood are 
remote through the difference of the mothers" (Mita.kshara, Chapter II, 
Section IV, 5-Setlur's Collection). 

Sub-c'ta!IJA~e (1) (h).-The terms here used are well-es~ablished Sanskrit 
e ressions used in Hindu law which we have . though~ It ~ecessa.ry . to 
t~ate. The " dasiJYUtra " is the son of a. " da.s$ ", that 1s, a Hmdu conc?b~e 

· in the eontinuous and exclusive keeping of his father. Und?I' t~e emt~g 
Hindu law, he has a peculiar position, bt~ing entitled to cef!;am rights of m· 
heritance amongst Sudras, but only to maintenance amon~st the o~her .~astes. 
We propose to rem9ve this distinction and to exclude him from inhentance · 
amongst Sud.ras a~ well. 

The other terms " dottaka ", '.' dwyam'Mhyayana '', and " kritrima " 
describe ya.rious forms of adoption. For purpose~ of inheritance we propose, 
generally speaking, to put all th~se adop~d ~ons on the same fooping as auraaa 
sons of the adopter, aJ.though'With certam differences as to the effect of adop-
tion on their previous or natural ties. In the case of the "datta!M. " .son, 
the effect of adoption is to sever the ·natural tie altogether for purposes of. 
inheritan.ce ; in the case of the dwyam'U8hyayana and the kritrima sons, the ·
natural tie continues side by side with the tie created by adoption ; but in,. 
the case of the kritrima son, the latter tie extends no further.than to the person 
adopted and tl).e person or persons adopting. Thus the sop.·.of a lcritrima 
son cannot i,nherit as a grandson ot theradopter, no!: can the kritrima son 

.: · himself inh.ei:it as a grandson of the adopter's father .. The tie created by this 
form of adoption is limited to the adoptee and the adopter. All this is made 
clear in the provision included in clause 2 (2) (d).· It merely embodies the 
existing Hindu law on the subject. We have not thought it necessary to 
.distinguish between a " nityadatta dwyam'Mhyayana " and an " anityadatta 
~dwyamWJhyayana" because the .latter is now obsolete. (See Mayne, lOth 
Edition, p. 280). It is worth considering wheth11r the law should not be 
further simplified by putting all adopted sons, whatever the form of adoption, 
on the same footing·as natural-hom sons for purposes of reckoning relation- . 
ship. 

As already stated we propose to abolish the distinction between an 
adopted son and an aurasa or natural-born son for purposes of inheritance. 
Rules of intestate succession should be as simple as possible. Variations to 
meet individual cases may well be· left to the individual owner to make by 

· will. When, as in ancient Hindu law, wills were unknown, it might have been 
necessary to insist upon every shade of difference between one sort of heir 
and another. But now that wills have become a recognised part of Hindu 
law it is possible to simplify the rules of intestate succession without hardship 
to anybody. . . 

· Hindu law treats an adopted son as entitled to inherit just as if be we~e 
a natural-hom son except when a son is actually born after the adoption. 
When, however, a son is hom after adoption, he (i.e., the after-hom son) 
usually gets the larger share of the father's property, the relative shares of 
the two sons being different in the different schools of law. In Bengal, the 
adopted son usually takes one-third of the father'.s estate, in Benares, one
fourth, in Bombay and Madras, one-fifth ; but amongst Sudras in Madras 
and Bengal, an adopted son shares equally with an after-hom son Not 
?niY .do.the texts o~ this. subject differ, but the same text has been inte~reted 
~ dtfferen~ ways m different parts of India. Further complications are 
likely to anse when there are other competing heirs. However, as the result 
of the ~eshmukh Act, ~hich g.ive.s the '?dow equal rights of succession with 
a so';! (m accor~a~ce wtth a pnnC!ple w~ch we .believe to ~e in the true spirit 
of Hmdu law), ~t ts probable that ~optiOns will become mcreasingly rare in 
~tu.re a_nd the ttme therefore seems npe !.or doing away with t.hese complicated 
~tmcbons between adop~d s?ns and after-born" sons. No such distinc
tions appe~r to be recog~ed m the "text of Vriddha Gautama cited in tho 
Da.tta.k~-Mi~amsa, Sec~a?n V,, ~3: A given son (i.e., an . adopted' son) 
a~ounding m good qualittes existmg : should a legitimate son be born at any 
tlDle, let both be equal sharers of the father's whole estate." There appeara 
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to be nothing in this text to restrict the rule laid down therein to any parti
cular caste. Thus, according to this text, there is no difference (whether 
amongst dwija.s or others) between the shares of the adopted son and an 
«after-born" son, if the adopted son " abounds in good qualities ", a condi- · 
tion which is presumably satisfied in every adoption (see Manu IX 168-169) 
and upon which Courts cannot, in any case, be expected to pron~unco. It 
mus~ b~ remembered that a dattaka son lo~es all h~ future rights in the family 
of his birth as a consequence of the adoptiOn and 1t seems hardly fair that he 
should ever count as anything les~ than a natural-born son in the family of 
his adoption. · 

8ub-cla'U8e (1) (i).-In framing this definition of "BtridhaM" we have 
followed Vijnaneswara. Our reasons for doing so have been fully explained 
in our Memorandum on the. subject appended to the Bill. · 

8ub-cla'U8e (2)-opening · worda.-The usual rule in construing statutes 
is briefly that " he " includes " she ". In the drafting of this Bill we have 
lind to be stricter in the use of words, since in the existing Hindu law woman's 
property differs from man's as regards the order of succession and in certain 
other respects. 

8ub-cla'U8e (2) (a).-The definition of intestacy is taken from section 30 
of the Indian Succession Act, 1925. 

8ub-cla'U8e (2) (c).-This merely adopts by reference certain well-estab· 
llshed rules relating to domicile contained in the Indian Succession Act, which 
do not at present apply to Hindus. 

0la'U8e 3.-In making the Bill applicable to the movable property of 
Hindus domiciled in British India and (with certain exception$) to the immov. 
able property in British India of all Hindus wherever domiciled, we are merely 
following a well-established rule of private international law. A similar 
provision is to be found in section 5 of the Indian Succession Act. 

. · Following the principle of section 19 of the Indian Succession Act 
we have made the Bill applicable to the movable property of a person not 
proved to have been, domiciled outside British India. . · 

We have, for obvious reasons, excluded Hindus governed by the Marumak-
katta.yam, AliyaSII!ntana or Nambudri,Law of Inheritan()('. , 

· In clause (i) of the first proviso to the clause we have excluded agricultural 
land, because the Central Legislature cannot legislate upon succession in 
respect of agricultural land situated in Governors' Provinces. If and when 
-Governors' Provinces enact complementary legislation in respect of agricultural 

• land, it may be necessary for the Centre also. to enact parallel legislation for 
the Chief Commissioners' Provinces in a similar forln. 

Clause (ii) of the first proviso excludes imparlible estates. The subject 
of impartible estates constitutes a separate branch of Hindu law and 
must. be dealt with separately. , ' 

It will be seen that the Bill is intended to reglate succession 
-to ,the property of Hindus dying after the date of its commencement. 
What is to happen if the last full owner died before the aforesaid 
date but was succeeded by a limited owner who died after that 
date ~ The second provlSo makes it clear that in such a case the reversioners 
will be determined in accordance with the provisions of the Bill, as if the 
ful: owner had died immedi&tely after the limited owner. 

Ola'U8e 4 repeats in substance one ofthe rules for All-India at the end of our 
'Third Memorandum. 

Olause 5 . ...:;.,We have made some important changes in this clause as com. 
-pared with the corresponding provision in our Third Memorandum. Under 
-our original plan, the unmarried daughter and the widowed daughter-in-law 
were to share equally with the son and the widow, the married daughter getting 
no share. But the exclusion of the married daughter has been criticised by 
lawyers of weight, and is opposed to the view of the majority of those who 
.answered our questionnaire last year. They considered that there should be 
no distinction between the married and the umrumied daughter in the matter 
·of inheritance. We have accordingly proposed in the Bill that each daughter, 
whether married or unmarried, should get half the share of a son. The general 
opinion even among women (jud~ing from the answers to our questionnaire) 
.appears to be that the daughters share should be half that of a son. Dr. 
Altekar after an elaborate discussion of the question expresses a similar view 
("The Position of Women in Hindu Civilisation ", 1938, pages 278-299), 
.although he considers that the daughter should lose her share upon marriage. 
We have already explained why we have abandoned the distinction between 
married and unmarried daughters. We would add that a provision that the 
daughter should forfeit her inheritance upon marriage is liable to be attacked 
-on the grounds that it can be defeated by a prior alienation, that it. is a tempt• 
.ation to avoid marriage and live "in sin", and so forth. 
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Turning to Smriti authority, we find certain rules as to the ,portion to b!'l 
given to the daughter a.t a. partition of the paternal estate ; but they ~re not 
quite clear. According to Yajnya.valkya and Manu, th? sons have to fP'!e t~e 
daughter a " one-fourth " share, but there have bee~ d.iffer~nces of opllll.on as 
to how this " one-fourth "is to be calculated. Manu s text, literally translated, 
runs: 

" The brothers should severally give to their maiden sisters out of their 
own shares, each a. one-fourth part out of his share; those refus
ing to give shall be degraded." (IX, 118). 

On a. strict co~truction of this text, it would follow tha.t if there were three 
sons a.nd one daughter, each son would in the first instance ta.ke a one-third 
share and would then have to give one-fourth of that share to the daughter, so 
that the final result would be that each of the three sons and the daughter 
would have one-fourth. In this particular case, therefore, the daughter's share 
would be equal to that of the sons. If there were two sons a.nd one daughter, 
the distribution would be 3f8ths for each son and 1/4th for the daughter, so 
that the daughter's share would be 2f3rds of the son's ; and so on. The result 
would be different in different cases according to the number of sons and 
daughters. Vijna.neswara.'s interpretation of the " one-fourth " share is that 
the daughter should have 1/4~~ of what she would ?ave got if s?~ had ~een a.,. 
son. According to Sukrasmnt' {clrca.l300 A. D.), if a. person. di~des hJB pro~ 
party in his own lifetime, he should assign one share each to h1s wife and sons, 
half a. share to his daughters, and one-fourth of a. share to his daughters' sons ; 
but if the division takes place after his death, the sister is to get one-eighth 
the ~hare of the brother. 

Since Smriti authority is not clear and since there is a. general trend of 
opinion that the daughter's share should be halftha.t of a. son, we have thought 
it best to give the unmarried daughter as well as the married danghter a. share 
equal to one-half of that of a son. . · 

This has made it necessary to re-consider the question of the widowed 
daughter-in-law. It will be remembered that under the Deshmukh Act, she 
shares equally with the widow and the son ; and this was also what we pro· 
posed in our Third Memorandtim. But now that we are providing for her as a. 
daughter in her own father's family, it seems unnecessary to provide for her 
again in her father-in-law's f8illlily. She will, of course, continue to take a. 
share of her husband's property as his widow; it is only the further share in 
her fa.ther·in-law's property that we have thought it unne.cessa.ry to give her, 
in view of the sha~e which she will now get in her father's property. As be
tween a. share in her father-in-law's property and a share in her father's pro· 
party, we believe the latter to be more secure, because there is less chance of • 
the provision being defeated by a. will. A father-in-law is more likely to dis-· 
inherit his daughter-in-law than a. father his daughter. . 

We have worked out the details of a. concrete case, typical of its kind, for 
the purpose of seeing how the provisions of the Bill compare with our original 
proposals in the Third Memorandum. Let ussuppose that A, the daughter of 
B, is married to 0, the son of D, and, since we have to take a. case involving 
widowed daughters-in.law, let us suppose that 0 dies first, then D and then B. 
To make the test a. fair one, we must assume that each of then! dies leaving a. 
widow, a. son, a widowed daughter-in-law,. an unmarried daughter and a. 
married daughter, and also that they are all equally rich. For simplifying the 
calculations, let us assume that they eaoh leave property worth Rs. 12,000. 

Then upon O's death, A, as his widow, gets, under the Bill, one-third of 
Rs. 12,000, i.e., Rs, 4,000 (O's son getting Rs. 4,000 and each of his daughters 
getting Rs. 2,000). UPtler our original proposals A would have'got one-fourth 
of O's property, i.e., Rs. 3,000 (O's son, O's widowed daughter-in-law and his 
unmarried daughter each getting Rs. 3,000). 

Upon D'~ rleath, A, I1:S his da11;ghter-in-law, gets nothing under the Bill, 
the daughter-m-law not bemg an heir ; under our original proposals she would 

' have got one-fourth of his property, i.e., Rs. 3,000. 

. Upon B's ?eath, A, as his daughter, gets under the Bill half of a. third of 
hJB pyoperty, u., Rs. 2,000. Under our original proposals, not being an .un
mamed daughter, she would have got nothing. 

The n~t result is that in all she gets Rs. 6,000 under the Bill (Rs. 4,000 from 
her husband plu. ~s. 2, 00 from her father) and she would have got the same 
sum under our o~Igmal proposals also (Rs. 3,000 from her husband plus Rs. 3,000 
from her father-m-law). Thus from the point of view of the daughter-in· law 
the scheme of the B.il~ !son balance at least as good as our original plan qui~ 
apart from. the possibility of her being disinherited by her father-in-law: We 
have also li.ttle ~oubtthat an owner of property, if asked to choose between a. 
scheme W~ICh gives a share to his daughter and one which gives a share to his 
daughter-m.Jaw, would normally prefer the former. 
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On the whole, therefore, we think that the chruiges made in the Bill in this 
respect are an improvement. In addition, we would suggest that when the 
s~bje~t of maintenance is taken up, the obligation of a father-in-law to maintain 
h1s WJdowed. daughter:in-law, which is at present merely a moral obligation, 
be changed mto a legal obligation. The combined effect of such a provision 
and the provisiOns which we have embodied in this Bill would be that instead 
of a precarious right of inheritance of a son's share in her father-in-law's property 
upon his death, she would get (a) the certainty of maintenance during his life 
and (b) a.reasonablecertaintyofhalfof a son's share in her father's property. 

If, howeveP, our original scheme or the scheme of the Deshmukh Act 
is preferred to the scheme of the Bill, there would be no difficulty in making 
the necessary amendments. 

In our original rules there was one relating to widowd ~hich provided that 
a woman who is a widow when succession opens (excepting the widow of the 
deceased himself) shall take the place which her husband would have occupied 
in the order of succession if he had been alive at tho time. This rule, if retained,' 
would have obviated the necessity of enumerating separately, amongst the 
heirs, the mother or the father's mother or the mother's mother or the father's 
father's mother of the intestate. But there has been much opposition to the 
rule and we have, therefore, aba!tdoned it. Consequently, it is now neeessary 
to mention these relations separately and we have had to consider whether 
in this enumeration the mother should come after the father, the grandmother 
after the grandfather, and so on. Yajnya.valkya. mentions father and mother 
together (Pitarau, that is, parents) without specifying which parent is to come 
first ; the Mitakshara. puts the mother first ; the Mayukha and the Dayabhaga. 
put the father first ; Srikara is of opinion that both parents are meant to take 
jointly. The point does not appear to be of cardinal importance in normal 
C)iroumstances. But on general considerations it would seem that the mother 
should come before the father as an heir to the son because, if the father happens 
to have married a. second and younger wife, there is a chance of the decea..qed's 
own mothe.r suffering. We have, therefore, in this instance, preferred the 
Mitakshara. order. On similar grounds we have put the father's mother before 
the father's father, the mother's mother before the mother's father and the . 
father's father's mother before the father's father's father. In so doing we 
have followed the spirit of Brihaspa.ti's rule that in all cases of a conflict between 
two texts of law, equity should b~ resorted to. 

The high place given to the son's daughter and the 'daughter's daughter 
needs a. word of explanation. These are grandchildren of the intestate himself 
and cannot in justice be separated from his other grandchildr~n, the son's son 
and the daughter's son. They have accordingly been placed immediately . 
after the latter. · • 

We have not enumerated in Class I of clau~e 5 the son's eon's daughter, 
the son's daughter's son, the son's daughter's daughter, the daughter's son's 
son, the daughter's son's daughter, or the daughter's daughter's daughter. 
If they are to be included-and there are many who think that they ought to 
be-they should come in the above order immediately after the daughter's 
daughter in Class I. That is their logical place, as they are all descendants of 
the intestate, and the usual rule is that his own descendants should be preferred 
to his ancestors or their descendants. We have made it clear elsewhere that 
provision should be made in the proper place for the maintenance of the intes
tate's aged parents, whoever may inherit the estate. Similarly, there is some
thing to be said for including the brother's daughter and the sister's daughter 
amongst the enumerated heirs; if they are to be included, they may be placed in 
that order immediately after the sister's son in Class II. 

As explained in our Third Memorandum, if we omit the female heirs enu
merated in this clause (clause 5) the enumeration is identical, both in order 
and content, with Jimutavahana.'s as interpreted by G. C. Sarkar. The 
female heirs are either those enumerated by Jimutavahana himself or those 
mentioned in Act II of 1929 re-arranged in order of propinquity. We have 
also added the mother's mother, as all the other grandparents are heirs. 

Olawe 6-merely embodies one of the rules in our Third Memorandum 
and needs no further explanation. 

Olawt 7-prescribes the mode of distribution of an intestate's property 
amongst his widow or widows, his sons and his daughters. 

Sub-clause (b), it will be noticed, makes no distinction between divided 
and undivided sons.· On this point there has been a conflict of judicial deci· 
aion and we have adopted the view which leads to the simplest rule. 

Sub-clause (d) abolishes the dist~ction ~hich at present .obto.ine 
between daughters married and unmamed, or ncb and poor, or With and 
without male issu~, or the possibility of male issue. This is in !"ccor?ance 
with the desire of the majority of those who answered our questiOnnaire on 
this point last year. 
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OlaUiJe 8.-This clause deals with what we have called '' distant s?C· 
cession". The distinction between agnate~ and co~nates goes ba?k to _);aJn· 
yavalkya and has therefore, been retained m the Bill. But for thiS traditional 
distinction we sh~uld have been strongly inclined to put into a single class all 
relations o~tside the enumerated heirs and to subject them to the general 
Rules of Preference set out in clause 9. This would have simplified the law 
still further and made it more equitable. 

OlaUIJe 9.-These general rules have had wide approv.al. They h~ve been 
fully explained in .our First Memorandum (see Appendix to. th~ B!lll· We 
have there pointed out how these rules not only flow from the mdicatmns that . 
Vijnaneswara has given on the subject, but also yield results in ~tccordance 
with the decided cases. We would only add here that these rnles can be 
applied with equal ease, whether the distinction .between agn~tes ~t;d cognates 
is abolished or retained. In deference to the WIShes of certam cntics we have 
j.nserted provisions in the Bill explaining how degrees are to be computed. 
See clause 8, sub-clauses (2) and (3). We think that the Rules of Prefere.nce 
embodied in the Bill will considerably simplify the law of Bandhu successiOn. 
We have given a large number of illustrations in this clause for the purpose of 
elucidating the application of the rules. , 

OlaUIJea 10 andll.-These clauses follow the well-known rules of the 
Hindu Law on the subjec~ and need no explanation. If they are considered 
unnecessary, they can be left out. 

OlaUiJea 12 and13.-These substantially follow the corresponding provisions 
in our Fourth Memorandum and need little explanation. For the sake of 
uniformity we have adopted in the main t.he Mitakshara order of devolution 
for stridha:na as explained in our Memorandum. It will be noticed that in the 
case of the property of a Hindu male dying intestate, his widow and his son .. 
each get one share and his daughter half a $hare. The widow's share becomes 
her stridhana under the definition in clause 2 (1) (i) of the Bill ; but upon her 
death it descends to the son and. the daughter in the proportion of 1 : i under 
clause 13 (a). In view of this provision, the preference given to the 
daughter in respect of other portions of her mother's stridhana might, we think, 
be accepted by all schools in the interests of uniformity. 

In response to criticisms we have made four small changes in our original 
proposals. (1) In our original proposals we had a rule that property in1Ierit£d 
by a woman from a male oumer shall on her death devolve upon the heirs of 
that owner. In response to criticisms from Bombay we have confined the 

~ correspondi.ag provision in the Bill to property inlierited by a woman from her 
1\.nsband. (2) For-reasons already mentioned we have abolished the distinction 
between married and unmarried daughters. Under our original proposals, 
which strictly followed the Mitakshara order, the unmarried daughter was the 
first heir tp her mother's stridhana, and then came the married daughter. 
We have now put all daughters, whether married or unmarried, first in the list 
of stridhana heirs. (3) The son's daughter does not at present appear to be 
a stridhana heir at all ; but a daughter's daughter, a daughter's son, and.a 
son's son are all heirs. It is not easy to see any justification for the exclusion 
of the son's daughter and we have accordingly included her as an heir imme. 
diately after the son's son. (4) The daughter's husband was included in our 
original proposals a.a a atridhana heir in accordance with Brihaspati's text 
{Brihaspati XXV, 88 and 89). In response to criticism from Madras, we have 
now omitted this heir. 

OlaUiJe 14-provides for stirpital su~cession to stridhana in certain cases. 
1lt makes no change in the existing Hindu Law. 

Clauses 15 and16.-These embody existing provisions of the Hindu law. 

· OlaUIJe 17.-There have been differences of opinion whether anuloma 
111arriages, that is to say, marriages where the husband is of higher· caste than 
the wife, .are or a;e not valid. I~ is uunecessary to discuss this question here in 
1\ny detail ; but It may be mentioned that such marriages were not uncommon 
amongst Hindus until about the lOth century A. D. Baudhayana Vishnu 
Manu, Yajnyavalkya a!ld Brihaspati~alllay down rules for detennhung th~ 
share:' of sons born of Wives ~f different castes, which in itself is proof that such 
marriages were then suffio1ently common to need legislating for. Indeed 
even later, the authors of the Mitakshara (11th century A. D.) and the Daya: 
bh~ga (14th century A. _D.) expressly recognize the validity of these marriages 
{Mita~hara Ch: I, Sectton V.III. 2 and Seotion XI, 40 ; Dayabhaga Ch. IX, 2, 
Setlur s Co~ection). There 1s, however, no doubt that inter-caste marriages 
have been mcluded amongst things not to be practised in the Kali age in some 
of the Puranas and are now regarded as invalid in certain parts of India. But 
where they are regarded as valid, as in Bombay (I. L. R. 55 B 1), it is, to say 
the ~eas~, an. unn~cessary complication to treat either the widow or the issue as 
ltavmg mfertor r~ghts of succession. 
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In the first place, the Smritia are not in entire agreement as to the relative 
sha.res of the sons of the different wives. Thus, according to Vishnu, if a 
Brahmin has only one son, whether by a Brahmin or a Kshatriya or a V aisye. 
wife, tha.t son inherits the entire property of the father ; but if by a Sudra 
wife, he inherits only ha.lf the property of the father. According to Manu, 
however, "whether the man have sons or have no sons, no more than a tenth 
part must be given to the son of the Sudra wife ", while according to Devala., 
the Qnly son of a Brahmin, by a Sudra. wife, is entitled to a thir<.l part of the 
fa.ther's property. Jimuta.va.ha.na. attempts to reconcile these discrepant 
texts by suggesting that the larger share is ola.ime.ble where the son is endowed 
with "science, morality, and virtue", a difficult test for Courts to adopt. 
Again according to Vishnu, if a Brahmin ha.s a. son by a Kshatriya. wife, the 
eha.res of the two sons are to be as 4 : 3 ; but Brihaspati directs tha.t the son 
of a Ksha.triya wife, if elder by birth and endowed with superior qua.lities, shall 
have an equal share with the son of the Brahmini. Similarly Baudha.yaua.lays 
down that of the sons by a woman of the same caste and by one of the next 
inferior caste, if the latter be the more virtuous, he may take the allotment of 
au eldest son. Thus virtue is made the test and not the ca.ste of the mother. 

In the second place, merely because the parents have entered into an 
anuloma union, it is hardly just to punish their children by depriving them of 
their ordinary rights of inheritance. If the union is lega.lly valid, it should not 
entail any legal disabilities, particularly to the innocent children. 

In the third place, when, e.g., Kayasthas are held by one High Court to be 
Sudras and by another to be Kshatriyas, any law based on these distinctions 
of caste might prove anomalous in its practical operation. 

For all these reasons, the simplest course is to put all legal marriages on 
the same footing as respects the legal rights of the parties and their issue. If 
a marriage is legally valid, it should entail no legal disabilities either to the 
parties or to the children. 

Clause 18.-Clause 18 deals with the unchastity disqualification of widows· 
This point was noticed in para. 11 (ii) and paragraph 24 of the Hindu Law 
Committee's Report. The provision in the Bill embodies the compromise 
referred to in the aforesaid paragraph 24. As explained in our Report, the 
proviso to this clause has been considered necessary for the purpose of prevent. 
iug widows being blackmailed by unscrupulous reversioners. 

Clause 19 embodies a principle of the existing law resting on considera· 
tious of public policy. 

Clause 20.-The time has now arrived for abolishing the other disquaJifi. 
cations of Hindu law such as congenita.l blindness, deafness, etc. The legis. 
lation of 1928 has already abolished them in part in the Mita.kshara jurisdic· 
tions ; they might now, we think, be abolished completely everywhere. They 
are difficult to justify in equity, and with the progress of medical science 
it must become increasingly difficult to say what defects or diseases are 
incurable. _If the heir is incapable of managing his property there a.re 
ample provisions in the law at present for the appointment of a compe. 
tent manager or guardian. • 

Clause 21.-Sub.clause (a) merely embodies the existing Hindu law. 
Sub.clause (b) makes a change in the existing Hindu Ia w in certain respects. 
Under the existing Hindu law whether of the Dayabhaga school or of any 
Mitakshara school, where two or more widows inherit to their husband or, 
except in the Bombay Presidency, where two or more daughters inherit to 
their father, they take as joint tenants with rights of survivorship. Now tha.t 
we propose to give these heirs an absolute estate, it seems to us that they 
should take as teua.nts in common as -daughters do in the Bombay Presidency 
when inheriting to their father. 

Clause 22.-Cla.use 22 provides for escheat to the Crown in the a.bsence of 
heirs. · 

Clause 23.-It will be noticed from the Schedule of Repeals tha.t we propose 
In tb.i& Bill only to repeal sub.seotion (1) of s~ction 3. of Act XVIII of.l?37 . 
. Sub.seotion (2) of section 3 of that Act deals With the mterest of a.n undiVIded 
copa.rcener in a Mita.kshara joint fa.mily! a subject whic~ ~not covered by t~e 
present Bill. We have therefore left mta.ct the proVISions of the aforesatd 
aub.section (2) a.nd the other connected provisions of tha.t Act. 
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APPENDIX 

First Memorandum. 

INTESTATE SUCCESSION. 

M itakahara School. 

I. It is convenient to deal first with the succession of malu to lhe property 
of malea, as regulated by the Mitakehara unmodified by Statute La.w, 

2. When a Hindu male governed by the Mitakshara school dies intestate 
in respect of heritable property, it devolves in the following order on the 
following classes of relatione (omitting females for the .moment) :-

I.-The "compact aeriu " of heirs, namely, 

(1) son, son of pre-deceased son, and son of pre-deceased son's pre. 
deceased son (succeeding simultaneously), 

(4) daughter's son, 
(6) father, 
(6) brother, 
(7) brother's son. 

(We end the " compact series " with the brother's son, because after 
that the Bombay school diverges from the others). 

II.-Gotrajaa or agnatu of the deceased, (i.e., persons related to him wholly 
through males) other than those already enumerated under I. 

III.-Bandhua or cognatu of the deceased, (i.e., persons related to him, 
but not wholly through males) other than those alreadv enumerated under I, 
(i.e., other than the daughter's son). • 

Each class excludes the next and within each class, the heirs who come 
earlier in order exclude those who come later. 

·3. To.complete this scheme it is necessary to arrange all the agnates 
and cognates in classes II and III in & de.finite order, so that we may be able 
to tell at once which of two competing heirs has the better right of succession. 
We must also consider the question of setting some limit to the number of 
possible heirs in each class. On these points the law cannot yet be said to be 
settled ; there are still some differences of opinion between the various High 
Courts. We may settle it now thus. 

4. Arrangement of heirs in classu II and 111.-The following rules are 
simple to apply; they agree with such indications as the author of the Mitakshara. 
has given on this subject; and they yield results sufficiently accurate for all 
practical purposes. · They have the further advantage that they are exhaustive 
in the sense that they furnish a decisive test in every imaginable case. 

Rule 1.-0f two heirs, the one who is nearer in ascent succeeds first. 

1llustration.-Suppose the competing heirs are (1) the father's son's 
son's son (FSSS) and (2) the father's father's son's son (FFSS) of the deceased. 
The first is removed from the deceased by one degree in ascent and three 
degrees in descent-four in all ; the latter by two degrees in ascent and two 
in descent-also four in all. But since the former is nearer in ascent, he 
succeeds under this rule. This agrees with the decision in Buddha Singh 
v. Laltu Singh, 42,1. A. 208. · 

An amplified form of the rule is that the descendants of the deceased 
himself succeed before those of his father; those of his father before those 
of his grandfather ; those of his grandfather before those of his great-grand. 
father; and generally those of a near ancestor before those of a remoter ancestor. 

For brevity, the ascending Jinks may be represented by the symbols F 
(father) and M (Mother), and the descending links by S (son) and D (daughter). 
Thus FMFSSDS will stand for the father's mother's father's son's son's 
daughter's son of the deceased owner. There are three ascending links and 
four descending linlls in this chain. . · 

Rule 2.-If the two heirs are equally near in ascent, the one who is nearer 
in descent succeeds first. 

/Uustration . ..-.':Juppose the competing heirs are (1) the father's father's 
son (FFS) and (2/ the father's father's son's son (FFSS). Here both are two 
d~grees in ascent from the deceased ; but the former being only one degree 
in dll8cent succeeds before the latter who is two degrees in dll8Wit. 

Rule 3.-If.the two heirs are equally near both in ascent and descent 
the one who is in the father's line of ascent succeeds first. 
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JUU8tration -Suppose the competing heirs are (1) the father's mother's 
father's son's so~ (FMFSS) and (2) the father's father's father's daughter's son 
(FFFDS) of the deceased. · Here both are thr~e d?grees from, th~ deceased 
tn ascent and two in descent · but the latt.er bemg m the father 8 l~ne of a8cent 
throughout succeeds before the former who is in the mother's line after the 
first link The rules must be applied at each point of ascent. Thus suppose 
the com-Petition is between (I) the father's mother's father's father's daughter's 
son (FMFFDS) and (2) the father's mother's mother's father's son's son 
(FMMFSS)~ Here the first link in the chain, of. ascent is in. bot~ cases in the 
father's line and the second link in the mother s line; up to this pomt, therefore, 
the lines are the same. But after that, the first link in the case of No. (1) 
is in the father's line and in the case of No. (2) in the mother's line. Therefore, 
No. (1) succeeds before No. (2) under this rule. 

Rule 4.-If all the preceding rules fail to decide between the two heirs, · 
the one who is in the son's line of descent succeeds first. 

Illus!ration.-Suppose the competing heirs are (l) the father's mother's 
father's father's son's son's son (FMFFSSS) and (2) the father's mother's 
father's father's son's daughter's son (FMFFSDS). Here, rules I, 2 and 3 
are all inconclusive ; but the former heir is in the son's line of descent through· 
out, while the latter is in the daughter's line after the first descending link. 
Therefore, the former succeeds before the latter. · 

5. In essence the tests are only two : first, that of number, applied succes
sively to the links of ascent and the links of descent, and secondly, that of 
sex applied similarly-resulting altogether in four simple rules. 

6. These rules must be applied in the order mentioned 1.1.bove and by 
their very nature, they are bound to yield a definite result in every imaginable 
case. To see how they work, let us apply them to some of the decided cases 
of class III :-

(a) Mu!husami v. Muthukumara.sami, 23 I. A. 83.-The competing 
heirs were (1) the mother's father's son (MFS) and (2) the father's father's 
father's daughter's son (FFFDS). Here rule 1 immediately decides the issue . 
in favour of No. (1), who has only two degrees of ascent against three of his 
rival. The result is in accordance with the decision both of the Madras High 

, Court and the Privy Council. 
(b) Adit Narayan v. Mahabir Pra8ad, 48 I. A. 86.-The competition was 

between (1) MFDSS (mother's father's daughter's son's son) and (2) MFFDS 
(mother's father's father's daughter's son) of the deceased. Here again 
(1) has only two degrees of ascent against three of (2) and therefore must 
succeed. This agrees with the Privy Council decision (reversing that of the 
Patna High Court). 

(c) Balusamy v. NarayaM, 20 Mad. 342.-FDSS succeeds before MFSS, 
which accords with our first rule, since the former has only one degree of ascent 
against two of the latter. 

(d) KriBhM Ayyangar v. Venlcatarama Ayyangar, 29 Mad. 115.-FFDDS 
succeeds before FFFDS, which follows from O)ll' first rule. · 

(e) Da!tatraya v. Gangabai, 46 Be»n. 541.-SDS succeeds before FDD ; 
our first rule gives the same result, since the former has no degrees of ascent at 
all against one of the latter. 

(f) Kalimu!hu v. Ammamuthu, 58 Mad. 238.-Succession opened before 
the commencement of Aot II of 1929. Held that DDS succeeds before FDS 
which follows from our first rule. ' 

· (g) Uma Shankar v. Jlfsst. Na!}eshvari, 3 Pat. L. J. 663.-The competition 
was between MFS and FDDS. The Patna High Court held by a majority 
of three to ~wo .~hat .MFS succeeds befor.e FDDS, a decision which, according 
to Sarvadhikan s Hmdu Law of Inheritance, is not correct (1922 Edition 
pages 621, 635) and which has again been criticized by Sir Vepa Rames~ 
(ret~ed Judge, Madras High Court) in the Madras Law Journal (Golden 
Jubilee Number, 1941 page 34). Our first rule gives preferenoe to FDDS. 

(h) Sham Devi v. Birbhadra•Pra8ad, 43 All. 463.-In this case the 
Allahaba~ ~igh Court held t_!lat FFDSS succeeds before FDDS, whereas our 
firs~ rule mdtcates t.he contrary. Mulla. considers that the case was erroneously 
dectded (Mulla's Hmdu La.w, 19!0, pages 61, 63). 

(i) ~~hek, v .. Subramania, 48 I. A. 349.-MFS v. FFDSS. Here our 
first rule IS mconclustve, as the degrees ~f ascent are two in both cases. So we 
must app~y the test of ~umber to the links of descent under our second rule. 
MFS havmg. only one link of ~e~cent must succe~ before FFD3S who ha.s 
three s!lch links ... The result IS m accord with the Privy Council decision 
(reversmg the decunon of the Madras High Court). 

. (j) JIJtindraN~ Roy v. NWJendraNathRoy, 58 I. A. 372,.:_The oompeti· 
~ton was. between FFDS and MFDS. Here, our Jirsb and second rules are 
mconolustve ; so we m~ apply the test of sex to the links of ascent under 
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our third rule. The result is that FFDS must succeed before MFDS which 
accords with the decision in the ca.se, ' 

(k) Tirumalachariar v. A.ndal A.mmal, 30 Mail,. 406.-The competition 
wa.s between DSS and DDS. Here, there are no links of ascent in either case 
and three links of descent in each. So the first three rules are inconclusive 
and we, m~st apply the fourth rule, which a.t once shows that DSS (who is in 
the sons line of descent from the daughter) must succeed before DDS (who is in 
the daughter's line of descent from the daughter). The result is in accord 
with the decision in the case. 

(l) Rami Reddi v. Gang{ Reddi, 48 Mad. 772, and Ram Charan Lal v. Raliim 
Baksh, 38 AU. 416.-MFSS was held to succeed before MFDS which is in ac
cordance with our fourth rule ; but they were held to be antltled to succeed 
equaJly in Rajappa v. Gangappa, 47 Bom. 48. The correctness of this last 
decision ha.s, however, been doubted in Mulla.'s Hindu Law (1940, p. 61). 

7. It will be seen from the above summary of the decided cases that the 
rules suggested by us give the right result in almost every instance and that in 
the rare instances where they give a. result differing from the actual docision, 
the correctness of the decision has already been doubted on other ~rounds by 
authorities of weight. We' have also compared the result of applying our rules 
with thetableofatmabandhusas setoutinMulla'aHinduLaw(l940,pp. 62-64): 
there is agreement in 50 cases out of 56. 

8. We venture to think that the cases of difference are not of much practi· 
cal importance; indeed as regards one of them (No. 28 of Mulla.'s table), the 
author himself observes that the place given to this heir in his table is highly 
anomalous and that it is futile to discuss the question until it actually arises. 
One deviation from the table, though remote and not likely to be of practical 
importance, may be specially mentioned. According to our rules, MFS comes 
before FFDS and similarly MFFS before FFFDS ; but while the former result 
agrees with the table in Mulla.'s Hindu Law, the latter does not. Mulla puts 
FFFDS, as a pitribandhu beforf' MFFS as a. matribandhu. Neither our result 
nor Mulla's follows directly from the meagre indications on this subject con· 
tained in the Mitakshara. 

The actual instances mentioned by Vijnaneswara a.re :-
FFDS . 
MFDS Atmabandhus (a) 
MFSS 

FFFDS 
FMFDS Pitribandhus (b) 
FMFSS 
MFFDS 
MMFDS Matribandhus (e) 
MMFSS 

and he observes that " by reason of near affinity ", the order of succession is 
first (a), then (b), and lastly (e). It will be noticed that all the heirs mentioned 
have the same number of links of descent (namely, two), but not the same 

, number of links of ascent. In these cases it is obvious from Vijnaneswa.ra's 
solution, that he gives precedence first to those with the fewest links of ascent 
(namely, the atmabandkus) and next to those in the male line of ascent (namely, 
the pitribaruthus). The case of MFFS 11. FFFDS is not directly covered by 
these examples ; it is, in fact, their converse, because we have here the same 

, number of links in ascent but different in descent. The same principles can, 
however, be applied: that is to say, we must give precedence first to the heir 
with the fewer links of descent and if that test fails we must give preference to 
the male line in descent. The governing principle laid down by Vijnaneswara., 
even in the instances given by him, is tha.t of" nea.r affinity " (antarangalwa). 
It is therefore in a.ccord with his principles to hold that MFFS ha.s a. higher 
place than FFFDS, since the former is nearer in descent a.nd no further in a.s. 
cent than the latter. It is a.lso in accord with Brihaspati's text "where many 
claim the inheritance of a childless ma.n, whether they be paternal or maternal 
relations or more distant kinsmen, he who is the nearest of them shall take the 
estate". (Brihaspa.ti XXV 62), Since we ha.ve to generalise in a.ny case 
from Vijnaneswara's few hints, a. genera.lisa.tion which yields simple rules is 
obviously preferable to a.ny other. 

9. So far we ha.ve been considering the working of these rules mainly as 
regards heirs of class ILl (cognates). As regards class LI (agna.tes), only rules 
1 and 2 a.re relevant and they are sufficient; they are identica.l in effect with the 
two rules enunciated at the end of s. 43 ofMulla.'s Hindu La.w ('1940, p. 44) and 
they seem to give the correct order in every case of male succession in the 
Bombay Presidency. (Mulla.'s Hindu La.w, 1940, pp. 80-84). There a.ppea.r 
to be some differences between the Bomba.y a.nd the other _sub-schools of the 
Mitaksha.ra. a.s regards the order of the remoter agna.tes: e.g., m Madras FFFSSS 
appears to be preferred to FFSSSS or even to FSSSS (Soobramiah v. NataroJan, 
63 Mad 61) while the Bombay order is FSSSS (No. 24 in the table at pp. 80~84 
ofMull~'s Hindu La.w, 1940), FFSSSS (No. 38loc. cit.) a.nd FFFSSS (No. 62 
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loc. cit.). The Bombay order follows the normal rule tha.t the des~endants ?f 
a. near ancestor succeed before those of a. remoter one. We feel Justified m 
ignoring these minor differences in the interests of uniformity. 

10. One point ca.Iis for some notice at this stage. The application of our 
first rule to all a.gna.tes (class H) will in theory result in preference being given 
to FSSSSSSS a. samanodaka, over FF and some other aapindas, the former 
having only dne degree of ascent and the latter more than one. We could, if 
necessary, avoid this theoretical result by subdividing class J!I into aapindas 
and 8amanodaka8 and applying our rules separately to each subdivision ; but 
8amanodaka8 are not so frequent in practice as to necessitate this complica. 
tion. The rules of intestate succession should be as few and simple as possible, 
hard and rare cases being left to be dealt with by will. 

11. We suggest that our four rules are a sufficiently correct translation of 
the recognized principles of Mitakshara succession. And in fact, as we have 
already seen, rules 1 and 2 are merely generalisations of the Mitaksha.ra princi· 
pie that atmabandhus succeed before pitribandh'UIJ or matribandh'UIJ and rules 3 
and 4 of the principle that pitribandhus succeed before matribandhus. 

12. The existing law, particularly as to the succession of cognates, is com
plicated, indefinite, and incomplete. We must attempt to restore Vijnanes
wara.'s simplicity but combine it with the greater precision now needed. We 
believe that without any departure from his principles the whole law of Mitak
shara male succession (unmodified by Statute) can be exhaustively embodied 

..in. the following few rules, w~ch merely reproduce what we have already 
S&ld :- . 

"Rule 1.-When a Hindu male governed by the Mitakshara. school dies 
intestate in respect of heritable property, it shall devolve, as respects his male 
heirs, in the following order on the following classes of relations, namely :- · 

I. The " compact series " of heirs, that is to say, 

(1) son, son of pre-deceased son, and son of pre-deceased son's pre· 
deceased son (succeeding simultaneously). 

(4) Daughter's son. 
(5) Father. 
(6) Brother. 
(7) Brother's son. 

II. A.gnate8 of t'M deceased (i.e., persons relate4 to him wholly through 
males) other than those already enumerated under I. . 

ill. Oognate8 of t'M deceased (i.e., persons related to him, but not wholly. 
through males) other than those already enumerated under I (i.e., other than the 
daughter's son). 

Rule· 2.-(a) Each class excludes the next and within each class the earlier 
group excludes the later. 

(b) In each group, persons related to the deceased by the half blood sUO• 
ceed immediately. after persons related by the full blood. 

Rule 3.-The order of the heirs in classes II and ill shall be determined 
by the next four rules. 

· Rule 4.-0f two heirs, the one who is nearer in ascent succeeds first. 
Rule 6.-If the two are equally near in ascent, the one nearer in descent 

succeeds first . 

.J!~ 6.-If the ~w~ are equally near both in ascent and descent, tle one 
who IS m the father s line of ascent l!llcceeds first. · 

Rtde 7.-If the two are equally near in ascent and descent and the chain 
of ascent, if any, is the same in both cases, the on-e who is in the son's line of 
descent succeeds first." · 

• '1 l:ese rules, as already explained, involve no change in the traditional 
~ta~har~ law of male. succession. They aim merely at re·stating the old 
prmctples m a more preciSe form . 

. 1?, We may now consider whether it is necessary to limit the number of 
hell'~ m classes I~ an~ ill in any way. The rules we have proposed can be 
applied to every_una~able case however remote the competing heirs may be 
so tha~ from this pon;t, of view no limit is necessary. MoreQver, there have 
been differenc?,s of ~plillon among~ the High Courts as to where the line is to 
bde dratawn f?r hen~ba~le bandh'UIJ . On the whole there seems no particular 
a van ge m pres~n mg any limit in this behalf. 
. . 14. Statute Law has made certain changes in the traditional rules e b 

gi'?Dg .a placet~ the sister's son in class ll; but the main chan e eff~ot!d by 
egislation has hitbe~o been in respect of female heirs, a. subjeJ to whioh w~ 
~= :::d 

0~ ~t:enh !!on. A fundamental principle which we think it is uow 
op IS a no woman shall be disqualified for succession mere! b 

reason of her sex .. Taking this as our starting point we have to consider 1io! 
best to fit women mto the above scheme. This will be dealt 'th . ..,. 
memorandum. Wl m our ne .... 
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Second Memorandum 

MITAKSHARA SCHOOL. 

Succession of female heirs to the property of a male. 

1. ~e have seen that the entire 1\fitakshara law of sucoession as respects 
male hell's to the property of a male can be summed up in three olisses of 
heirs and four rules of propinquity. We have now to consider the question 
offemale heirs sucoeeding to the property of a male. 

2. The fundltmental principle is tha.t no woman should be disqualified 
for succession by rea.son merely of her sex. No longer can we subscribe to 
Baudhayana's doctrine that " women being devoid of the senses are incom. 
petent to inherit ". . Onoe this disqualification is removed we do not believe 
that there will be much difficulty in fitting them into the classes and rules 
already prescribed. 

3. Class I, " the compa.ct series of heirs ", will need to be enlarged so a.s 
to include not only the women enumerated in Yajnyavalkya's well-known 
text, namely, the widow, the daughter, and the mother, but also those enu. 
merated in the Mitaksha.ra and the Mayukha, namely, the father's mother 
and the sister, as also those who have been provided for by special legislstion, 
namely, the widows of pre-deceased sons and grandsons, the son's daughter 
and the daughter's daughter. 

4. Cla.ssll (agnates of the deoea.sed) and cla.ss III (cognates of the 
deoeased) will need no change merely because of the admission of women. 
A wo'man who is related to the deoea.sed wholly through males (excluding, of 
course, herself) will be considered a.n agnate, and other female relations will be 
considered cognates. Th11re is, therefore, no difficulty in placing women in one 
cla.ss or the other. 

· 5. The four rules of propinquity determining the plaoe of each heir in 
class U or in class ill can also be applied to women without any change. 

6. There is, however, one special rnle which we shoUld like to make for 
women who are widows when sucoession opens. Such women shonld be entitled 
to take .the place which their husbands· wonld have occupied if they had 
been alive at the time. We propose this rnle not only as the logical result of 
Brihaspati's dictum that a widow is the surviving half of her deoeased husband 
but also because we consider that our laws of succession should be in aid of 
our ideals of maniage. Clearly, a widow who succeeds to property as the 
living half of her decea.sed husband ha.s fewer temptations to depart from the 
high Hindu ideal of " fidelity until death ". Of course, if she re.marries, she 
will forfeit her inheritance. 

7. As a cons~quenoe of the "Deshmukh Act" (Act XVlli of 1937 as 
amended by Act XI of 1938) granting simnltaneous and equal rights of 
sucoession to the widow, the widowed daughter-in-law, etc., along with the 

· son, etc., we suggest that the unmarried daughter should also be included in 
the " simnltaneous succession group ". The manied daughter may be pla.ood 
outside and immediately after that group. 

8. We can, therefore, perhaps put the whole law ofMitakshara suooession 
to the property of males in the form ofthe following rnles :-

"Rule 1.-When a. Hindu male governed by the Mitakshara school dies 
intestate in respect of heritable property, it shall devolve in the following order 
on the following classes of relations, namely :-

I.-The" enumerated heirs", that iS to say, 

1. (a) Widow ; 
(b) son; 
(c) son of pre-decea.sed son ; 
(d) son of pre-deoea.sed sons' pre-deoea.sed son ; 
(e) widows of (b) (c), and (d); and 
(f) unmarried daughter (all succeeding simultaneously and with 

equal rights). 

2. Married daughter. 
3. Daughter's son. 
4. Mother. 
5. Father. 
6. Brother. 
7. Brother's son. 
8, Father's mother. 
9. Sister. 

10. Father's father. 
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11. Son's daughter. 
12. Daughter's daughter. 
13. Sister's son. 

II.-Agnatll8 of the deceased, (i.e., persons related to him wholly through 
males) other than those already enumerated under I. 

III.-Oognatll8 of the deeeased, (i.e., persons related to him, but not wholly 
through males) other than those already enumerated under I. . 

Explanation.-A woman who is related to the deceased wholly through 
males (excluding herself) is an agnate and any other female relation a cognate 
for the purposes of these rules. 

Rule 2.-(a) Each class excludes the next and within each class the 
earlier group excludes the later. 

(b) In each group, persons related to the deceased by the half blood 
succeed immediately after persons related by the full blood. 

Rule 3.-The order of the heirs in classes II and ill shall be determined 
by the next four rules. 

Rule 4.-0ftwo heirs, the one who is nearer in ascent succeeds first. 

Rule 5.-If the two are equally near in ascent, the one nearer in descent 
succeeds first. 

Rule 6.-If the two are equally near both in ascent, and descent, the one 
who is in the male line of ascent succeeds first. 

Rule 7.-If the two are equally near in ascent and descent and the chain 
of ascent, if any, is the same in both cases, the one who is in the male line 
of descent succeeds first. 

Rule 8.-A woman who is a widow when succession opens (except the 
widow of the deceased himself) takes the place which her husband would 
have occupied in the order of succession if he had been alive at the time, 
without prejudice to any other rights which she may have by birth ". 
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Third Memorandum 

INTESTATE SUCCESSION. 

Dayo)Jhaga SchooZ. 

l. As in the case of the Mitakshara. school, WI.' shall deal first with the 
succession of males to the property of males. 

· 2. To save space we shall adopt the usual symbols; F for father, M for 
-mother, S for son, and D for daughter. Thus, MFSS will stand for the mother's 
father's son's son (i.e.,.first cousin on the mother's side), of the decea.sed owner. 

3. The Dayabhaga law of succession regarding certain heirs, of whom we 
may mention SDS and SSDS as typica.l, is in an unsatisfactory state. Golap 
<Chandra Sarkar's view is that according to the Dayabhaga. itself, properly 
interpreted, and supplemented by the Dayatattva, these heirs come a.s 
bandhUB or cognates in the ,Mitakshara order, after all the agnates down to 
.sl1lmiMIO®kaa have been exhausted (see pages 473 et seq. of Golap Chandra. 
.Sarkar's Hindu Law, 1940). He states that apart from giving FDS, FFDS, 
FFFDS, MF, MFS, MFSS, MFSSS and MFDS an earlier place, Jimutava.ha.na. 
intended to leave the order of succession such as it is according to the 
Mitakshara (page 477 Zoe cit.). It follows that heirs like SDS and SSDS were 
intended to retain their Mitakshara rank, which would be amongst the cognates. 

4. Dr. Sa.rvadhika.ri, on the other hand, places SDS and SSDS very high 
in his table, that is to say, immediately after DS a.nd before F. This is un· 
-doubtedly their place if the principle of" spiritual efficacy " is strictly followed, 
ior each of them, like DS, gives a pinda to the deceased owner himself, while 
.F does not. Similarly, he gives FSDS, FSSDS and the rest comparatively 
:high places appropriate to their " spiritual capacity ". ' 

5. It appears, however, that according to the principles laid down in 
-oortain decisions of the Ca.lcutta High Court, the place to be assigned to these 
heirs is neither so low as G. C. Sarka.r would give them nor so high as in Dr . 
.Sa.rvadhikari's table, but between FFFDS and MF (G. C. Sarkar's Hindu 
.Law, 1940, pages 475, 476 and Mulla.'s Hindu Law, 1940, page 94). 

6. For the present we propose to follow Golap Chandra Sarkar, partly 
!because our own reading of the texts (omitting those passages of Srikrishna.'& 
.Dayalcrama Sa'».fJraha which were held to be interpolations in Gobinda. 
.Hareekar v. Woomesh Chunder Roy, W. R. Special No. 176) agrees 
with his, and partly because his view causes the least divergence between the 
::Mitakshara and the Daya.bhaga schools. 

7 .. The Dayabhaga law of male succession to the property of males will 
·then reduce, like the Mitaksharalaw, to three ola.sses of heirs and four rules of 
propinquity. Of the three classes of heirs, the first cla.ss, which we may 
-term the class of enumerated heirs, will differ from the corresponding 
:Mitakshara class ; but otherwise there will be no dilference between the two 
~chools. · 

8. We may enunciate the Da.yabhaga rules thus :-
"Rule 1.-When a Hindu maJe governed by the Dayabha.ga school dies 

intestate, his property sha.ll devolve, a.s respects his ma.le heirs, in the following 
-order on the following classes of relations, namely :-

I.-The enumerated heirs, that is to say,

( a) S, SS, SSS, DS ; 
(b) F, FS, FSS, FSSS, FDS; 
(c) FF, FFS, FFSS, FFSSS, FFDS; 
(d) FFF, FFFS, FFFSS, FFFSSS, FFFDS; 
(e) MF, MFS, MFSS, MFSSS, and MFDS. 

~8, if his father has pre·decea.sed the intestate, a.nd SSS, i£ both his father 
.;and his father's father have pre.decea.sed the intestate, succeed simultaneously 
with S ; otherwise the heirs na.med above succeed in the order in which they 
have been enumerated. 

[The heirs named above a.re those expressly enumerated either by 
Ya.jnyava.lkya. Jimutavahana, Srikrishna. Tarka.lanka.r, or Raghuna.ndana.; 
hence the~" enumerated heirs". The doctrine of "spiritual efficacy" 
is implicit in the order of the enumeration and need not be sepa.ra.tely enun· 
cia.ted. It will be noticed that the enumerated heirs consist, first, of certain 

-descendants of the deceased himself, then, the father and his descendan~ ; 
then the father's father and his descendants ; and so on. The descendants m 

·-question comprise the son, the son's son, th~ son's son's son, and the ~ughter's 
:son ; and similarly, the ascendants comprue the father, the fathers father, 
-the father's father's father, and t~e mother's father.] . 
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n.-Agnates of the deceased other tlvm those already enumerated under I. 
(If necessa.ry, these can be sub!livid~d into Ba~lPS a.u~ aa~kas; 

but it is doubtful if such a subdivision lS of suffictent pract~cal unport;ance. 
. The Ja.ws of intestate succession should, as we ha.ve aJrea.dy sa.td, be as sunpJ.e. 

·as possible.] 
m.-Cogna.tes of the decea.sed other than those aJrea.dy enumerated 

under!. 
Rules 2 to 7.-As in the Mitakshara school (Memo. I): " 
It will be noticed tha.t except as to cla.ss I of rule 1, the classes and. rule& 

l\l'e the sa.me as in the Mita.kshara school. If women are included m the 
scheme of succession, we ca.n perhaps put the whole .Ja.w of Dayabhaga. 
succession to the property of ma.les in the form of the followmg rules :-

"Rule 1.-When a Hindu male governed by the Dayabhaga school d_ie& 
intestate, his property shall devolve in the following order on the followmg 
ola.sses of relations, namely :-

I.-The" enumerated heirs", that is to sa.y, 

(a) {1) widow {2) son {3) son of pre-deoea.sed son {4) son of pre-deceas· 
ed son's pre-deceased son (5) widows of (2), (3} and (4), (6} unmar· 
ried daughter (all succeeding simultaneously and with equal 
1 rights), (7) married daughter, (8) daughter's son. 

(b) F, M, FS, FSS, FSSS, SD, DD, FD, FDS; 
(c) FF, FM, FFS, FFSS, FFSSS, FFDS ; 
{d) FFF, FFM, FFFS, FFFSS, FFFSSS, FFFDS; 
(e) MF, MFS, MFSS, MFSSS, MFDS.. . 

[No.5 in (a) above is the result of the" Deshmukh Act"; No. (6) is added 
t-o the " simultaneous succession group " in order to avoid any injustice to th& 
unmarried daughter; SD, DD and FD in (b) are inserted immediately befor& 
FDS in the spirit of Act II of 1929. The other women in this class, namely, 
widow, daughter, mother, father's mother, and father's father's mother are in 
Jimuta.vaha.na.'s enumeration.] ' 

Classes II and ill of Rule 1,' and the other Rules, as in the Mitakshara 
school (Memo, II)." 

Comparing class I above with class I of the Mitakshara school (Memo. 
II), we find that up to FSS (brother's son) the two are almost identical the 
only difference being that while F comes before Min the former, the order is 
reversed in the latter. The Mayukha and the Smriti Chandrika, like the 
Dayabhaga, place F first and this ranking is more in accordance. with our 
general rule (Rule 8) that a widow takes the place of her husband, Possibly 
therefore there should be no great objection to placing F before M (and simi· 
larly FF before FM) in the M:takshara jurisdictions as elsewhere. If as regards 
the other " enumerated heirs " also the two principal schools could agree to 
hnve the sa.me heirs in the same order, we should be able to have a common 
law of intestate succession for the whole of India. We suggest that class I 
of Rule l as set out by us for the Dayabhaga school should be adopted with 
one small change for the whole of India (including Bengal) in the interests of 
uniformity. The change suggested is the transfer of SD and DD from I (b) 
to the end of I (a). 

Proposed Rules for aU India. 

9. We would therefore propose the following rules for the whole of India :
. "Rule 1 . ..:..'\Yhen a Hind~ dies intestate in respect of heritable property, 
tt shall devolve m the followmg order on the following classes of relations, 
namely,-

1.-The" enumerated heirs," that is to say,-

(a) The intestate's widow and descendant8 :
(1) widow; 
(2) son; , 
(3) son of pre-deceased son ; 
(4) son of pre-deceased son of pre-deceased 

son; 
(5) llllma!Tied daughter ; 
(6) married daughter ; 
(7) daughter's son; 
(8) son's daughter ; and 
(9) daughter's daughter, 

}
{all succeedin~ simul
taneously and with 
equal righte). 

(b) The intestate' & father and his descendo:nl8 :
(1) F (2) FS (ll) FSS (4} FSSS (5) FD (6) FDS. 
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(c) 'l''M inlutate'afather'afatlw alld Ilia ~lltB :
(1) FF (2) FFS (3) FFSS (4) FFSSS (5) FFDS. 

(d) 'l''M inte8tat6' afa(her'afather'afather and Ilia ~lltB :
(1) FFF (2) ~S (3) FFFSS (4) FFFSSS (5) FFFDS. 

(e) 'l''M inte8tat6'B mother's father and hill deacendantB :-
(1) MF (2) MFS (3) MFSS (4) MFSSS (5) MFDS. 

[SD and DD are the intestate's own descendants and therefore belong
logicall.r to I (a). 

It is unnecessary to mention the son's widow, or the grandson's widow 
or the great-grandson's widow or M or FM or FFM separately, because by virtue
of Rule 8, if widows when succession opens they take the plaoe of their res· 
pective husbands. 

It will be noticed that if we omit the female heirs in this olass, the enu
meration is identical, in order and content, with Jimutava.hana's as inter. 
preted by G. C. Sa.rka.r. The female heirs are either those enumerated by 
Jimuta.va.hana. himself or those mentioned in Act ll of 1929.] 

IT.-Agnates of the deceaBed, (i.e., persons related to him wholly through· 
males) other than those already enumerated under I. 

m.-<lognatea of the deceaBed, (i.e., persons related to him, but not wholly-
through males) other than those already enumerated under I. · 

Explanation.-! woman who is related to the deceased wholly through·. 
males (excluding herself) is an agnate and any other female relation a cogna.et
for the purposes of these Rules • 

.Rule 2.-(a) Each class excludes the next and within each class the
earlier group excludes the later. 

(b) In each group, persons related to the deceased by the half blood 
, succeed immediately after persons related by the full blood. 

Rule 3.-The order of the heirs in ola.sses ll and ill sha.ll be determined~ 
by the next four rules. 

Rule 4.-0ftwo heirs, the one who is nea~ in ascent succeeds first. 
Rule 5.-If the two are equa.lly near in ascent, the one nearer in descent. 

succeeds first. 
Rule 6 • ...:..Ifthe two are equa.lly near both in ascent and descent, the one· 

who is in the male line of ascent succeeds first. 
Rule 7.-Ifthe two are equally near in ascent and descent and the chain, 

of ascent, if any, is the same in both oases, the one who is in the male line of des
cent succeeds first. 

Rule 8.-A woman who is a. widow when succession opens (except the· 
widow of the deceased himself) takes the place which her husband would have· 
occupied in the order of succession if he had been alive at the time, without. 
'prejudice to any other rights which she may have". 

10. The rules are mainly those of the Mitakshara, while the enumera. 
tion in class I is mainly that of the Da.ya.bha.ga.. The scheme as a whole is. 
therefore a compromise between the two schools. We C&llllot elnphasize
too strongly that the proposed rules are the rules of inteatate succession, liable
to be over-ridden by a will. Since any owner of property can put them out 
of action by will if he does not like them, there can be no greu.t objection 
to having a uniform set of rules for the whole countcy •. 
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Fourth Memorandum 

STRIDHANA OR WOMAN'S PROPERTY. 

Mitak8hara School. 

Definition of 8tridhana. 

Though there a.re said to be about eighty different 8mritis treating of 
.Stridhana, only eight are referred to by the .Comm~ntators ; but ev:en so :• there 
is hardly any text of importance on the subJect which has not rec~ved different 
constructions" (Banerjee's IUndu La.w of Ma.rri&ge and 8tndhana, 1923, 
p. 326). The result is that the subject of Stridhana has become most d.iffi· 

-cult. -
2. Some of the difficulties of the subject will, we venture to think, dis· 

. appear, if we distinguish carefully between property on the one ha.D:d and domi· 
nion over or devolution of, property on the other. To take a. familiar example, 

.a male o~er governed by the Mi~hara ~!laY possess (a) separate property 

. and (b) an undivided coparcena.zy mterest m ancestral property. Both (a) 

.and (b) can properly be described as his "property", but th~ extent ~f his 

. dooninion over (a) is greater than over (b): e.g., he can make a. gift or deVlSe of 

. (a) but not of (b). Again unless he makes a~ in respect of (a), the devolu
tion of the two descriptions of property after~ ~ea.th may be diff~rent :e.~·· 
if his only survivors are a. daughter and an undiv1ded brother (a) will go to his 

·daughter; and (b) will go to his brother.· But although there are these distinc-
tions between (a) a.nd (b) it seelnB unnecessary a.nd is not usual, merely for the 
purpose of marking those distinctions, to confine the term "property" only to 
•(a); (b) a.s well as (a) is his" property". Similarly,a ma.n'smova.bleproperty 
· ma.y in certain circumstances devolve differently from his immovable property; 
but again both are properly described as his " property ". 

3. So too, merely because a. woman may have different degrees of dominion 
. over dill't>rent portions of her " property " or because their devolution after her 
. death may be different, it seeln& unnecessary to say that a.ny particula.r portion 
is her " property " a.nd that any other portion is not. From this point of view 
it seems to us that Vijna.neswa.ra's interpretation of the term Stridhana is the 
most convenient: according to hlm the term "confofln& in its import with its 
etymologya.ndis not technical". We shall therefore adopt the following 

· definition for the Mitaksha.ra. jurisdictions : Definition :-" Stridhana "means 
• any property belonging to a woman. 

Dominion over Stridhana. 

· 4. In our previous memorti.nda. we have proceeded on the footing that no 
· woman shall be disqualified for succession merely by reason of her sex. 
Equally fundamental seems the proposition that no limitation should be im· 

· ported into the nature of an estate merely because it is held by a woman. If, 
for example, she has taken under a gift or will specifically giving her a limited 

· estate, such as an estate for life, then, of course, she will only have a. limited 
·estate just as a. man would in similar circumstances ; but the mere circum8• 
ta.nce that she is a. woman should create no presumption that hers is a.n inferior 

·or limited estate. This is in strict accordance with Vijna.neswara's ideas for 
the Mitaksha.ra, while it includes a.ll property belonging to a woman in the ~rm 
Stridhana, nowhere imposes any llmitation on her do'minion over it. There are 
restrictions and prohibitions upon her husband and any other kinsman or heir 
using her property, but none upon the woman herself. And a.s for the doctrine 
of the perpetual tutelage ofthe Hindu woman, from which a. property limitation 
is often sought to he inferred, Vijna.neswara. himself never refers to the doctrine 
in this connection, and his referenc~ to it in another connection is significant : . 

''The text of Na.rada, which decla.res the dependence of women is not 
incomf,atible .with their acceptance of property: eve~ ad~itting their' depen • 

.. de~ce . (Mit. Ch. II, ~eo. 1,,25). In o~her wor~, m V!Jn&neswara.'s view, 
this dependence, even if admitted, has little bearmg on property rights-a. 
conclusion which is home out by the fact that according to eJl schools of Hindu 
la.w, a woman ha.s a.b~o~ute power of disposal over certa.in. kinds of Stridkana. 
The law, as now adm~;IDSte~, has become complicated and inconsistent. In 
B?mbay, a daughter inhents from her father with absolute rights, but not a. 
Wldow from her husband ; in Mithila., a widow inherits mov~bles absolutely 
but P.?t immovable property ; everywhere, an unmarried woman has full 

.. dom.uu~n over the whole of her Stridhana and a. married woman over her 
Sauday'ka Btridhana. These complications are difficult to understand on the 
theory of perpetual tutelage. TheJ- have arisen, we think, because we have 

.. departed fr.oJ:? Vijna.neswara., and the solution is once more to be found in a. 
return to his1deas. 
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5. The latest discussion of this subject is by Sir M. Venkata.subba Rao 
Retired Judge, Madras High Court, in the Golden J ubi!ee Number ofthe Madra; 
~'Y Journal. After discussing the texts, he observes: "The doctrine of 
linuted estate is thus a pure creation by judicial decisions unsupported by 
ancient Bhastra. 

"In the rea.lm of Hindu Law, this rule more than any other has produced 
grave social injustice. Kinsmen of all sorts swoop down, goodness knows from 
where, to clutch at the property, and this not only on the death of the woman 
as reversioners are permitted by law to harass her even during her lifetime: 
There is no class of suits which shook a judge's sense of justice more than suits 
by reversioners. To mitigate the evil, rules of evidence have been relaxed to 
protect transfers by Hindu women and the doctrine of necessity has been greatly 
stretched. Nevertheless how many titles (some even of sixty or seventy years' 
standing) have had to be upset and how many homes have ·been wrecked I To 
what unending litigation, chicanery and subterfuge does this rule not lead I " 
(pp. 42, 43, loc cit.), 

6. We therefore suggest the following rule for all the Mita.kl!hara sub. 
schools:-

" Ther(! shall be no presumption that an owner's rights over property 
whether acquired by inheritance, gift, devise or in any other way whatsaever 
are limited merely because the owner is a woman ". 

7. It is to be noticed that the rule does not go beyond negativing a pre· 
sumption from the mere sex of the owner. If, for instance, there are limitations 
in the owner's title-deed, the rule has no application. 

Devolution of Stridhana. 

8. The .following rules are proposed for the Mita.kshara jurisdictions :-
" l, If a Hindu woman dies intestate in respect of BtriiJhana, it shall 

devolve according to the following rules; 
2. That part, if any, of the Stridhana which was inherited by her from a 

male owner shall devolve upon his heirs in the order in which they would have 
succeeded to his property. ·· 

3. Save as aforesaid, Btridhana shall devolve upon the following relations 
of the intestate in the following order :

(a) unmarried daughter; 
(b) married daughter; 
(e) daughter's daughter ; 
(d) daughter's son ; 
(e) son; 
(/) son's son ; 
(g) husband ; 
(h) husband's heirs in the order in which they would ha.ve succeeded to 

his property ; 
(i) mother; 
(:i) father; 
(k) father's heirs in the order in which they would have succeeded to 

.his property; 
(l) mother's heirs in the order in which they would have suoceeded"to 

her StriiJha,na ; 
(m) daughter's husband ". 

9. It is to be noticed that these rules, like the corresponding rules for the 
property of males, are meant to apply only in oases of inte.<Jtacy, so that any 
woman who has property to leave and wishes to depart from the rules can do so 
by making a will. In these circumstances, there is little chance of hardship 
and great gain in simplicity in having uniform rules. Hence our proposa.l that 
these rules should be adopted for all the Mitakshara jurisdictions. 

10. As regards rule 2, we would point out that according to Vijnaneswara 
property inherited by a woman is Stridhana and follows the same line of devolu· 
tion as any other description of Stridhana. However, as ~-law has depart· 
ed from Vijnaneswara in this respect, we have proposed thiS rule as a compro· 
mise, 

11. Rule 3 follows mainly Vijnaneswara's enumeration.. The only ~anges 
worth mentioning are (i) that we do not propose a eeparate line of devo~ut1?n for 
the Stridhana of an unmarried woman nor for that of a woman ma.med m an 
'' unapproved " form nor for the variousl~·defined kinds. of p~perty kno~ as 
Bulka and (ii) that we have added the son-m-la.w as an hell' [vide (m) of the list] 
in accordance with Brihaspati's text (Brihaspati, XXV, 88 and 89), the other 
heirs mentioned in that text being already included in (h) or (k). 
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. Dayabhaga SChool. 
12. Hitherto we have dealt with StridluJ,rw, in the Mita.ksha.ra. schools or 

sub-schools ; we have now to deal with the subject in the Daya.bha.ga. school. 
Jimuta.va.ha.na. has a. different definition of Strid114rw, from Vijnaneswa.ra's and 
what is more, Jimuta.va.hana. unlike Vijnaneswa.ra definitely limits a widow's 
rights in the property inherited by her from her husband. The line of devolu· 
tion also is dift'erent. If, on these grounds, it is considered absolutely necessary 
to have entirely different sets of rules for the two schools, we anticipate no 
great difficulty in drafting separate rules for the Dayabhaga school. But it 
would be an enormous simplification if the rules we have proposed for the 
Mita.ksha.ra. jurisdictions on this subject could be adopted for the whole of 
India.. In this connection we would invite attention to the observations in 
G. C. Sarkar's Hindu La.w, 1940, pages 562 and 564. 
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[To be introduced in the Legislative Assembly.] 

A 

BILL 
to codify the Hindu Law relating to marriage. 

• WHEREAS it is expedient to amend and codify, in suoces. 
stve stages, the whole of the Hindu Law now in force in 
British India ; 

AND WHEREAS i~ is now expedient in pursu~nce of that 
design to enact a law of marriage for Hindus; 

It is hereby enacted as follows:-
PRELIMINARY. 

1.. (1) This Act may be called the Hindu ~de, Part II ~t:~tt~~ 
(Marnage). oommonco. 

(2) It extends to the whole of British India. mont. 

(3) It shall come into force on the 1st day of January, 
1946. 

2. In this Act, unless there is anything repugnant in Interpretation. 
the subject or context,- . 

(a) " caste " means one of the four primary vai"/UU8 or 
castes into which Hindus are divided and does 
not include any sub-caste ; 

(b) "gotra" and "pravara" have the same meanings 
as in the Hindu Law ; 

(c) (i) "aapinda relationship" with reference to any 
person extends as far as the fifth generation (in· 
elusive) in the line of ascent through the mother 
and the seventh (inclusive) in the line of ascent 
through the father, the line being traced upwards 
in each case from the person concerned, who is 
to be counted as the first generation ; 

(ii) two persons are said to be "sapinda8 " of each 
other if one is an ancestor of the other within the 

. limits of sapinda relationship, or if they have a 
common ancestor who is within the limits of 
sapinda relationship with reference to each of 
them; 

Ill118traliom. 
(i) A is the son's daughter's eon's daughter of 0, who is the mother's 

father's mother's father of B. Here 0, the common ancestor, is the 
0 fifth generation from A in the father's 
I line and the fifth generation from B in 

"Jr the mother's line. A and B are sapindail 
~ of each other. 

~ 
l ! 

(ii) A is the eon's daughter's son's daughter's daughter of 0, 
who is the father's mother's father's mother's father of B. Here 

c 0, the common ancestor, is the sixth 
,---LI ---: generation from A in lhe mother's line 
' ~ and the sixth from Bin the father's line. 
1 1 0 being outside the limits of 1api!IM 
D F relationship with reference to A, A. and 
A J B are not sapinda& of each other. 

b ~ 
1 ! 
(d) two persons are said to be within "the degrees or 

relationship prohibited by this Act," if they are 
related by blood to each other lineally, or as 
brother and sister, or as uncle and niece, or as 
aunt and nephew. 

Explanation.-For the purposes of clauses (c) and (d) 
relationship includes-

(i) relationship of the half blood, that is, descent 
from a common ancestor by different wives, as. 
well as of the full blood, that is, descent from a 
common ancestor by the same wife ; 

(U) illegitilll&te blood relationship as well as legitimate ~ 
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(iii) relationship in the family of adoption as well as. 
in the family of birth ; . 

and all terms of relationship shall be construed accordingly. 

3. There shall be two forms of the Hindu marriage, 
namely.:-

(a) a. sacramental marriage ; 

(b) a civil marriage. 

Baerament<il Marriages. 

Re<t111eltes ot a 4. A sacramental marriage may be solemnized between 
~~!;:,tal any two Hindus upon the following conditions, namely :-

<Ceremonii!B 
-essential tor 

. ""oramental 
marriage, 

:llarriagee · 
,according to 
cue tom 

-deemed to be 
Valld 
~ora mental 
.marriages. 

(a) neither party must have a husband or wife living 
at the time of marriage ; 

(b) both the parties must belong to the same caste; 
(c) if the parties are members of a caste having gotratJ 

and pravara8, they must not belong to the same 
gotra, or have a common pravara; 

(d) the parties must not be sapindatJ of each other ; 
(e) if the bride has not completed her sixtee~th year, 

her guardian in marriage must consent to the 
marriage. 

5. Two ceremonies are essential to the validity of a. 
sacramental marriage, namely :-

(a) invocation before the sacred fire ; 

(b) saptapadi, that is, the taking of seven steps by the 
bridegroom and the . bride jointly before the· 
sacred fire. 

The marriage becomes complete and binding when the 
seventh step is taken, and consummation is not necessary 
to complete a marriage or make it binding on the parties. 

6. Notwithstanding anything contained in sections 4 
and 5, a. marriage shall be deemed to be a valid sacramental 
marriage if it is solemnized in accordance with the customs 
or usages of any locality or community to which both the 
parties belong, or the rules of any school of personal law 
which they both follow, whether such community be a. 
caste, sub-caste, sect, tribe, or other group : 

Provided that the condition specified· iD. clause (a) of 
section 4 is fulfilled and that the parties are not within the 
degrees of relationship prohibited by this Act. 

Sacramental 7. No· sacramental marriage solemnized after the com. 
~ri~~':.~~t mencement of this Act shall, after it has been completed, 
fn ~:r~I:"d be deemed to be, or ever to have b~en, invalid merely by 
·cases. reason of one or more of the followmg causes, namely :-

(a) that the parties to the marriage do not, or did not, 
belong to the same caste ; 

(b) that the parties belonged to the same gotra or had 
a common pravara ; or · 

(c) unless there was force or fraud, that the consent of 
the bride's guardian in marriage to the marriage 
was not o bta.iued. 

Oivil Marriages. 

~e\ulsl~s or a 8. A civil marriage may be contracted under this Act 
VI marriage. by any person professing the Hindu religion with any other 

· · person professing the Hindu, Buddhist, Sikh, or Jaina 
religion upon the following conditions, namely :-

(1) neither. party must, at the time of the ma.~riage 
· have a husband or wife living ; ' 

(2) the man must have completed his eighteenth 
y~r, ~nd the woman. her fourteenth y('lar, 
according to the Gregorlall calendar; 
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(3) ea.oh. party must, if he or she ha.s not completed 
his or her twenty-first year, have obtained the 
cons~nt of his or her guardian in marriage to the 
ma.mage; · 

(4) the parties mu.st not be within the degrees of 
relationship prohibited by this Act. 

9. (1) The Provincial Government ma.y appoint one or Marrt"'e 
more Registrars under this Act for a.ny portion of the Reglotrara. 
Province. · 

(2) The officer so appointed shall be called " Registrar of 
Hindu Civil Marriages " and is hereinafter referred to a.s 
.. the Registrar ". 
· (3) The portion of territory for which any such officer 

. is appointed is hereinafter referred to as his district. 
10. (1) When a civil marriage is intended to be Notice or 

ocontracted under this Act, one of the parties must give Jre~~:r.'r to 
notice in writing to the Registrar before whom it is to be · 
-contracted. 

(2) The Registrar to whom such notice is given must be 
the Registrar of a district within which one a.t least of the 
parties to the marriage ha.s resided for fourteen days before 
such notice is given. 

(3) Such notice ma.y be in the form given in the First 
Schedule. 

11. The Registrar sha.ll file all notices given under Merrtagee 
sub-section (1) of section 10 a.nd keep them with the Notice Book. 
records. of his office, and shall also forthwith enter 
a true copy of every such notice in a book furnished to him 
for that purpose by the Provincial Government, to be 
-called the "Hindu Civil Marriages Notice Book", an~ such 

. book shall be open at all reasonable times, without fee, to 
. . .all persons desirous of inspecting the same. 

12. (1) Fourteen days after notice of an intended ObJection to 
marriage ha.s been given under section 10, such .marriage mwtqo. 
may be contracted, unless· it ha.s been previously objected 
to in the manner hereinafter provided in this section. 

(2) Any person may, before .thto expiration of fourteen 
~ays from the giving of the notice of an intended marriage, 
()bject to such marriage on the ground that it would 
-contravene some one or more of the conditions prescribed 
in clauses (1), (2), (3) and (4) of section 8 . 

. (3) The nature of the objection made shall be recorded 
in writing by the Registrar in the Hindu Civil Marriages 
Notice Book and shall, if necessary, be read over and 
-explained to the person making the objection, and shall be 
signed by him or on his behalf. 

13. (1) If a.n objection is made under section 12 to an Procedure of 
intended marriage the Registrar shall not allow the ~~~~r 
marriage to he contracted until the lapse of fourteen obJection. 
·d1J,ys from the receipt of such objection, if there be a. 
-court of competent jurisdiction open a.t the time, or, 
if there be no such Court open at the time, until the lapse 
-of fourteen days from the opening of such Court. 

(2) The person objecting to the intended marriage ma.y ObJector ma 
'file a suit in a.ny Civil Court having looa.l jurisdiction (other file sutt.. Y 
than a. Court of Sma.ll Causes) for a declaratory decree, 
declaring that such marriage would contra.vene some one or 
more of the conditions prescribed in cla.uses (1), (2), (3) 
~nd (4) of section 8, and the officer before whom such suit 
is filed shall thereupon give the person presenting it a 
~ertifica.te to the effect that sucl:t suit ha.s been filed. 

(3) If the certificate refe~e? to in sub-section (2) is ~~~~o:~w~' 
lodged with the Registrar Wlthm fourteen days from the to oo lod"•d 
teceipt by him of the objection, if there iR a. Court of with Beatatrar. 
-competent jurisdiction open at the time, or, if there is no such 
•Court open at the time, within fourteen days of the open· 
ing of such Court, the marria.ge sh~ll not be contra.~ted till the 
decision of such Court ha.s been giVen and the per10d allowed 
by law for a.ppea.ls from such ?:cisioll ha.s ela.p.~d; or, if 
there is an appea.l from such dec1ston, till the deciSiOn of the 
.Appellate Court ha.s been given. 



(4) If such certificate is not lodged in the manne~ anU: 
within the period laid down in sub.seotion (3) or if the 
decision of the Court is that such marriage would not 
contravene any of the conditions prescribed in clauses (1), 
(2), (3) and (4) of section 8, such marriage may be contraoted. 

(5) If the decision of the Court is r;hat the marriage in 
question would contravene any of ~he conditions prescri.bed 
in clauses (1), (2), (3) and (4) of section 8, the mamage 
ohall not be contracted. 

~~~r;g:~y 14. Any Court in wh~ch anJ: sfiu
1
chd suit as 1if:s ~teferred to 

obJection not in sub-section (2) of section 13 IS e , may, 1 appears 
reason•blo. to it that the objection was not reasonable. and bona fide, 

inflict a fine not exceeding one thousand rupees on the 
person objecting, and award it, or any part of it, to the 
parties to the intended marriage. 

~.~\~·~g3by 15. ~efore the m~rriage is oontrauted the .parties. and 
wttneaaea, three Witnesses shall, m the presence of the RegiStrar, Sign a 

declaration ·in the form contained in the Second Schedule. 
If either party has., not completed his or her twenty-first 
year, the declaration shall also be signed by )lis or her 
guardian, except in the case of a ~dow, and, in every case, 
it shall be coun~ersigned by the RegiStrar. 

Marriage how 
to be 
contracted. 

16. The ma~iage shall be contracted in the presence of 
the Registrar and of the three witnesses who signed the 
declaration. The contracting may be done in any form, 
provided that each party says to the other, in the presence 
and hearing of the Registrar and witnesses, "I, (A), take 
thee, (B), to be my lawful wife (or husband)". 

~1::J. w~eroay , 17. The marriage may be contracted either at the office of 
be co:ra~d. the Registrar or at such other place, within reasonable dis. 

tance of the office of the Registrar, as the parties desire : 

· Certificate of 
marriage, 

· Provided that the Provincial Government may prescribe 
the conditions under· which marriages may be contracted 
at places other than the Registrar's office, and the 
additional fees to be paid thereupon. .. 

18. (1) When the marriage has' been contracted, the 
Registrar shall enter a certificate thereof in a book to be kept. 
by him for that purpose and to be called the " Hindu Civil 
Marriages Certificate Book " in the form given in the Third 
Schedule, and such certificate shall be signed by the parties 
to the marriage and the three witnesses. 

(2) The Hindn Civil Marriages Certificate Book shall at 
all reasonable times· be open for inspection, and shall be 
admissible as evidence of the truth of the statements therein 
contained. Certified extracts therefrom shall on application 
be given by the Registrar. on .. the payment to him by the 
applicant of such fees as may be prescribed by the 
Provincial Government. 

~':~~:J•n 19. The Registrar shall send to the Registrar General of 
eoP!es or Births, Deaths and Marriages for the territories within which 
=·~~n his district is situate, at such intervals as may be prescribed 
:;~r:~he ?Y the Provincial Government, a true copy certified by him, 
~r~~~·~r m such f~rm as the Pr~vin~ial Gover:nment ';ll~Y pres~ribe, 
lltrtl).•1 Deatbll of a~ entnes mad~ ,by htm m the Hindu CIVIl Marriages 
and lll&rrlages, Certtficate Book smce the last of such intervals.. ; 

Fees. 20. The Provincial Government shall prescribe the fees to 
be paid to the Registrar for the duties to be discharged by 
him under this Act. · · 

. The Registrar may, if he thinks fit, demand payment of 
~n;- such fee before performing any duty in respect of which 
1t IS payabl(!. 

Indian Divorce 2~. The Indian Divorce Act shall apply to all civil IV of IS69,. 
Act to aPPly. marriages contracted under this Act, a11d any such marriage 

may. be declared null or dissolved in the manner therein 
provided, and for the causes therein mentioned, or on the 
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ground that it contravenes some one or more of the condi. 
tions. prescribed in clauses (1), (2), (3) and (4) of section 8 
ofthls Act. 

• 22. Every person making, signing or attesting any Penalty fof 
declaration or certificate required under this Act containing algnl1111 

a s~a.tement which is false, and which he eith~r lmows or ~::'ll\i~*'~ of 
believes to be false or does not believe to be true shall be l\?~:a'nlns 
deemed guilty of the offence described in section 199 of the •tatoment.t, 
Indian Penal Code. 

General Provi8i0718. 

23. (1) The persons entitled to be guardians in marri· Guardlanehll> 
age- . In marrtase. 

(a) ofa Hindu girl who has not completed her sixteenth 
year, for the purposes of her sacramental 
marriage, 

(b) of a Hindu (other than a. widow) who has not complet. 
ed his or her twenty-first year: for the purposes 
of hls or her civil marriage under this Act 

are the following, in the order given, namely :'"7' 
(1) the father ; 
(2) the mother ; ' 
(3) the paternal grandfather ; 
(4) the brother; 
(5) any other agnatic male relation ; 
(6) the maternal grandfather; 
(7) the maternai ®cle. 

(2) Where any person entitled to be tile guardian in 
marriage under sub-section (1) refuses, or is, by reason of 
absence, desertion, disability or other cause, unable or unfit, 
to act as such, the person next in order shall be entitled to 
be the guardian. _ 

(3) Where ;there are two or more persons equally entitled 
to guardianship under the foregoing provisions, it shall be in 
the discretion of the Court having jurisdiction under tile 
Guardians a.nd Wards Act, 1890, to decide which of them 
shall be regarded as -the guardian. · 

(4) Nothing in this Act shall affect the jurisdiction of a 
Court to prohibit by injunction an intended marriage arrang· 
ed by the guardian, if in the interests of the minor the Court 
thinks fit to do so. 

24. Any marriage between. two persons, one professing :fg/Bhmeot 
the Hindu religion and the other the Hindu, Buddhist, Sikh, gamy. 
or Jaina religion, solemnized or contracted after the com. 
mencement of this Act is void1 i£.at t~~ date of such m~ge 
either party had a husband or wife livmg; and the proV1Slollll 
of sectiona 494 and 495 of the Indian Penal Code shall apply 
accordingly- · 

25. The Provincial Government may, by notificatioll: in :t'~ea. 
the official Gazette, make. rules to re~a.te any matter which 
is to be or may be prescribed under this Act. . 

26. The Special Marriage Act, 1872, lilian be amended in Enactment 
th~ mllJl!ler specified in the Fourth Schedule. amended, 

· • .t . ' 



To 
Marriages under Act 

District. 

FIRST SCHEDULE. 

(See section 10.) 
Notice of Marriage. 

, a Registra.r of .Hindu Oivil 
of 1942 for the •· 

I hereby give you notice that a civil marriage under Act .; 
of 1942 is intended to be ha.d, within three calendar months from the date 
hereof, between me a.nd the other pa.rty herein named a.nd described (that ia 
tosa.y):-

Rank Lenr Names. Condition. Ill' Age. Dwelling 
Profession. place. Residence. 

·' 

{ Unmarried, 
Of full age. 23 ilaytl. AB 

' Widowe~·: }Land· .. 
oWII6r. 

" 

·CD. ·{ Spiilster, } .. Minor .. .. 
Widow 
., 
,• 

Witness my hand, tim! day of , 19 

(Signed) A B. 

SECOND SCHEDULE. 

(See section 15.) 

Declaratitm to be made by the Br~'?om. 
11 A B, hereby decla.re as follows :..:_, 

1. I am at the present time _'unmarried: 
2. I profess tlie Hindu, the Buddhist, the Sikh, or the J a.ina. religion, 

• (as the case· may be) : 
3. I have completlld, my eighteenth year : 
4. I am not related to CD (the bride) within the degrees ofrelationship 

prohibited by Act of 1942 : · 
[And when the bridegroom has not completed his twenty-first year : 
.5. The consent of my father. (or other guardian, as the case may be) 

has been given to a marriage between myself and 0 D, and has 
not been revoked :] · 

·6. I am aware that, if any statement in this declaration is false, and 
if in making such statement I either know or believe it to be' 
false, or do not believe it to be true, I am liable to imprisonment, 
and also to fine. . 

(Si~ed) A B_(the bridegroom) •. 

. ·. Deckwatitm to be made by the Bride . 

l, C D, hereby d~jcla.re as follows :-

1. I am at the, present time unmarried: 
' .. 

2. I profess the Hindu, the Buddhist, the Sikh, or the Jaina religion 
(as the_ case may be) : . . 

3. I have completed my fourteenth year : 

4. I am not related to A B (the bridegroom) within the degrees of re· 
lationship prohibited by Act of 1942 : . · 

'(And wh~ the ?ride has not completed her twenty-first yea.r, unless 
she IS a W1dow : 

.0. The consent ofM N, my father (or other guardian, as the case may 
be), has been given to a. marriage between myself and A B a.nd 
has not been revoked :] 
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6. I am aware that, if any statement in this deola.ra.tion is false and 
if in making such statement I either know or believe it to be false or d~ not 
;IJeJieve it to be true, I am liable to imprisonment, and also to fine. ' 

(Signed) 
Signed in our presence by the above-named A B and C D : 

GH} . 
C D (the bride). 

, . . IJ (thr. ee witnesses). 

KL 

. [ And when the bridegroom or bride has not completed his or her twenty· 
'first yea.r, except in the case of a widow : · 

Signed in my presence and with my consent by the above-named A B 
.andOD: • 

Dated the 

M N, the father (or guardian) of the above-named 
A B (or CD) (as the case may be)] 

. (Countersigned) · E F, 

Registrar of Hindu Civil Marriages. under Act 
fOr the District of . • 

dayof 19 

THIRD SCHEDULE. 

(See section is.) 
Regi8trar' s Oertificate. 

.r 

o( 194:2 

I, E F, certify that, on the of 19 A B 
.and C D appeared before me, and that each of them in my presence and in the 
presence of three credible witnesses, \Vhose names are signed here~der, made 
the declarations required by Act · of 194:2 and that a marrmge under 
:the said. Act was contracted. between them in my presence. 

Dated the 

No. a.nd Yell!'. 

.Act m of 1872 

(Signed) E F, · 
Registrar of Hindu Civil Marriages 

under Act of 1942 for the 
District of 

(Signed) A B, 
CD. 

GH] 
I J (three witnesses). 

KL 
• . day of· -19 

FOURTH SCHEDULE. 

(See section 26.) 

Title. 

The Speoi&llltarriage Act, 
1872. 

Amendment. 

The word "Hindu "• where it 
ooOUl'B fof the second time in 

· eeoti011 2, a.nd the whole of 
seotio!lB 22 to 26, both in· 
elusive, shall be omitted. 
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STATEMENT. OF O~JEOTS AN_D REASONS. 

In consequence of certain difficulties of interpretation arising out of the
Hindu Women's Rights to Property .Act, 1937, and the Act of 1938 amending 
that Act the Central Government appointed, in January 1941, a C£!mmittee 
(sometim'es referred to as the Hindu Law Committee) to examine tliese Acts
and certain Bills introduced or proposed for introduction in the Indian Legisla· 

· ture to amend them. The Committee made a detailed examination of the. 
subject after eliciting public opinion by_ issuing a quest~onnaire. In ~une· 
1941 they submitted a report u~animously re?on;unen~g that the Hindu 
Law should be codified in succesSive stages, begmnmg With the law of succes. 
sion, to be followed by the law of marriage. The first Bill on the ~du.L~w 
of intestate succession has already been prepared. The present Bill e<).ntam·· 

. ing the proposals of the Committee on the law of marriage completes the second 
stage in the proposed codification. : · 

, The Explanatory Note which follow~ was drawn u~ ~y the Commi~tee-
and explains the main.principles of the Bill and the prOVISIOns of the varrous. 
clauses. 

· NEwDELm, . 

The 27th May 1942-; S. SULTAN AHMAD· 

EXPLANATORY NoTE, 

This Bill contains only the first chapter of a comprehensive law of 
marriage, dealing as it does mainly with the subject of the celebration of 
marriage. The topics of the rights and duties arising out of marriage, of 
nullity, separate residence and maintenance, and divorce, and so forth will 
be dealt with in subsequent chapters which cannot be properly drafted until . 
we know whether the provisions of the first ohapter are acceptable. Thus, 
to mention only one instance, if monogamy (which this Bill proposes) 

.·.commends itself to public opinion, as we hope it will, no provision will be· . 
necessary for s~parate residence and maint~nance for a superseded wife in 
the event of her husband marrying a second tinle. But, otherwise, such a 
provision will be necessary. We should, therefore, like the provisions of the· 
chapter which we have drafted to be circulated for public opinion before we 
undertake the drafting of tile other chapters.·~ 

The.br!Jad plan of the Bill iS ·to distinguiSh two forms of the il:indu 
marriage • '."the ¥-cramental marriage and the civil marriage. These a.h:eady 
exist, althougli. not perhaps under these names. Briefly, the sacramenta[ 
marriage is the marriage solemnized according to Hindu rites and the civil 
marriage is the marriage contracted before a Registrar in the manner laid. 
down in the Special Marriage Act, 1872. . .• 

As regards the sacramental marriage, the Bill makes a change in the
traditional law in one very important respect, namely, that it proposes to 
abolish polygamy. But although this .is a change from the law as adminis· 
tered at present, it is in truth a restoration of the ancient law at its best. The 
well-known text of Manu (IX, 107) enjoins mutual fidelity until death as the 

· highest duty of husband and wife; and indeed, in practice, the vast majority 
of Hindu marriages are monogamous .. The eminent Madras lawyer responsi
ble for the lates~ edition of Mayne's Hindu Law had occasion to .write on this. 
subject a few lll.Qn'ths before his death. While deprecating any violent break 
with the past, he observed : "The tinle has certainly come for the Hindu 
society to discard polygamy as a rule of Hindu Law, According to early· 
~du Law.l!lonoga.my was tli.e approved ;ule and poly~a~y was an e~cep: 
t1onal proVIsion.- It .was only when the wife was barren, diseased or v:icious 
or when she consented, that she could be superseded and" a second marriage
could be va.Iidly contracted. The right to take more than one wife in former 
days required legal justification ; but the present rnle of Hindu Law that a 
husband is not restricted as to the number of his wives and may marry again 
without the wife's consent or any justification, is far worse. It is no longer· 
in accordance with modern enlightened opinion as to the status of women or 
the standard of justice that should govern marital relations that we should" 
have in thi~ matter one law for men and ~nother for w?me~. In these days 
when equality of women must be recogrused, at least m this connection it 
would be folly to postpone this reform. Today, women, especially educated· 
wo'men, are. deeply discontented with the present law and I have no doubt 
that many educated ~en also share their ~ews in .this matter. Marriages.· 
contracted between Hindus under the Spec1al Marnage Act are monogam •. 
ous and surprisingly enough the marriages of those who are governed by the-
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Marumakathayam Law of Malabar hav!l become 
~ta.tute, w~ile the general Hindu society still clings :::~~;~:~s bfh: ::r~nt 
~sto.my~md,?neof the most urgent needs and does not req~ire elaborar: 
JUstificatiOn. (TheMa.dras Law Journal Golden J b'l N b 19 
PP• 13, 14) .. ' ' u I ee um er, 41, 

In a.nsw'er to the questionnaire which. we issued lsst year, th~ ma'orit 
of our correspondents declared th!)mselves m favour of the ab l't' fJ 1 y gamy. 0 I IOU 0 po Y· 

. We ourselves st!ongly reel.thatno law of marriage can be looked upon as 
satisfactory unless It does Justice to the mothers of the race. 

We have, therefore, .made monogamy obligatory in the Bill even as 
regards sa.pramenta.l marnages. 

As r~gards t~e civil marriage, we have retained most of the provisions of 
the .Special Ma!f1age Act, but have attempted to remove one of its most 
glarmg anomalies. That Act, as amended in 1923 provid~ inter alia (a) 
for the marriage of persons neither of whom professe~ the Hindu religion ·• and 
(b) for the marriage of persons both of whom profess the Hindu religion.' The 
~ourt~ hav:e ~eld that ~hen B~~mos marry under provision (a) with a declara. 
twn disclaiiUmg the Hindu relig10n, they are none the less governed in matters 

· ·of succession by the Hindu Law, the declaration being regarded as merely 
for the purposes of marriage ; but wh.!ln Hindus marry under provision (b) 
of the Act with a declaration professing the Hindu religion, they are, by virtue 
of section 24, governed in matters of succession not by the Hindu Law but 

· by the Indian Succession Act. The Bill seeks to remove this anomaly by 
not reproducing the provisions of the aforesaid section 24. 

We have anxiously considered the question of inter-caste and Bagotra 
mar1iages. Even from the fOint of view of the orthodox who believe in 
caste and gotra restrictions, there is a problem to be solved. The position 
of the girl who has, by the mistake or fault of her father or other 
guardian, been married according to Hindu rites to a husband of the 
same gotra or of a different caste imperatively calls for some remedy. 
We cannot do better in this connection than quote Sir Gurudas Banerjee: 
" The position of the woman whose marriage is void ab initio see:Jil.S to be 
singularly unfortunate under the llindu Law. The causes which render a 
marriage void ab initio are, first, difference of caste in the contracting parties ; 
and second, identity of gotra or relationship within the prohibited degrees. 
In the former case according to some authorities if the error is discovered 
before garblwdhaM the girl is to perform expiation and may be married 
again ; but after garblwdhaM, she is no longer eligible for re-marriage and if 
of a lower caste she is liable to be repudiated by her husband, though she is 
entitled to be maintained and her issue. would be con&idered illegitimate. 
In the latter case, on the error being discovered, the husband is directed to 
perform penance and repudiate the wife ; but he is required to 
support her. Her re-marriage, however, is nowhere allowed, even.though the 
repudiation takes place before consummation. The doctrine of the Hindu 
Law iR that the girl is blemished by the mere ceremony of marriage, and if 
married again, the reproach of bein~ a. twice-marr~e~ woman. (punarbhu) 
would attach to her even if she be a mrgo ~ntacta. This IS ha;rdly just. Even 
the virgin widow h~s one consolation for her hard lot, that ~t .is due to a cause 
which no human foresight could prevent. .But th~ condi~on of the repu· 
diated virgin wife, who is condemned to ~ !ife of, virt~al Widowhood for. t~e 
error of a reckless guardian, i~ truly p1tiabl~.. (Sir Gurudas Banel'jee s 
Hindu Law of Marriage and Str1dhana., 4th edition, p. 222). 

The solution that we have proposed in the .Bill i;' ~o ~xtend the factum 
valet rule to such marriages. That is to say, their validity IS not to be caJled 
in question after they have been co?Jpleted. Thi;' rule. is constantly applied 
by the Cour~s to cure various. infractiOns of th~ st~ct Hindu :-aw. , We shall 
quote a few instances from Sir Gurudas BanerJee. s Lectures . . 

· (1) A text of the Mall!ya Bukta, cited in the· Udva~ttwa, sa.ys, "The 
· marriage with a girl, of eq?al prava:a8 or With a. daugh~ of ! 

pupil, or of the guru whO IDStructs m the Veda8 lB prohibited. 
All three prohibitions .are in the same terms, but as regards the 
last two, Banerjee thinks it very doubtful; wheth.er. a c;ourt 
would consider them al! anything more than mor~ m]unct1ons. 
In other words Courts would apply the doctrme of factum 
t•alet to validate' a marriage with the daughter of a pupil or a. 
preceptor, once it has actu~y ta.k~n place. . . . 

12) A · · the very verse in which Ya]nyavalkya eD]OIDS marnage 
g:th n;, girl of a different gotra and pravara, he also la.ys down, 
in the same terms, that she should be younger than ~h? husband 

d shorter in stature and should have a. brother livmg. But 
:can hardly be exp~cted tha.t ~he violation of these othe~ 
Injunctions would nullify a marnage aJ.ready celebrated. , 
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(3) A xnan is likewise prohibited to marry a girl who bears the same 
name as his mother. This rule is so imper~ttive that if one 
inadvertently marries in violation of it, he is required to for

. sake the wife entirely and to perform penance. But it is doubt
ful whether, after marriage has taken place, a Court would 
regard this rule as imperative. 

. Thus in all these cases, Courts would apply the doctrine of factum valet to 
cure the infraction, once the prohibited marriage has actually been celebra~d. 
We propose to extend the doctrine to marriages which (it may be by the m· 
advertence or recklessness of the guardians concerned) have been celebrated 
between parties of different castes or of the same gotra. Such marriages, in 
the sacramental form, are not likely to be many, but if they dQ take place, 
the wife would be in an impossible position unless they are validated. Merely 
to allow her to marry again would hardly be an adequate remedy, for no 
one is likely to want to marry her in the circumstances. We have 
accoi:dingly provided that the validity of such marriages is not to be questioned 
after they have been. completed although in proper cases they may be 
prohibited by injunction before they are performed. . 

These are the main principles of the Bill, We shall now proceed to notice 
in detail the more important clauses. 

Clause 2.-(a) The definition of" caste" must be read with clause 4 (b) 
which lays down that for a sacramental marriage both the parties must belong 
to the same caste. It is now settled law that a marriage between persons 
belonging to different subdivisions of the same primary caste is not invalid. 
Hence the definition of" C'Jaste " as not including any sub-caste.-

(b) We have not attempted to translate the words" gotra" and "pravara ·~: 
indeed, as regards pravara, G. C. Sarkar in his well-known book remarks that 
" the word cannot be logically defined, as it will violate the fundamental rules 
of definition." (G. C. Sarkar's Hindu Law, 8th edition, ·1940, p. 69). Gotras 
are exogamous groups named after certain riiki8 who are reputed to have 
founded them. Each gotra is connected not only with the name of its founder
riBhi, but also with the names of certain associate-ri8hi8 who are called the 
pravaras of the gotra. (Pravarastu gotrapravartakasya muner vyavartako 
mu~iga'!IJlh). It is thus possible for two different gotras to have a common 
pravara or associate-rishi. It will be noticed from clause 4 (c) that the parties 
. to a sacramental marriage must not belong to the same gotra ; nor, even 
though t·hey belong to different gotras, must they have a common pravara. 

(c) This definition of" sapin.J.a, relationship" follows tho texts of Yajnya. 
valkya, Vishnu, Narada and Vasishta. The relationship is necessarily mutual: 
A cannot be a sapin.J.a, of B without B being a sapin.J.a, of A. The mode of 
computing degrees is the Hindu mode according to which the propositus is 
the first generation, his mother or father the second, and so on upwards. It 
is not quite clear from the texts or the commentaries whether the computa. 
tion, after the mother or the father, is to be restricted to male ancestors only 
9r whether it extends to female ancestors as well. G. C. Sarkar appears to 
think that there is no reason to restrict it only to male ancestors (loc. cit., 
pp. 78, 106). The illustrations under the definition follow this view. . 

(d) This definition has been found necessary because there is the greatest 
diversity amongst Hindus in different parts of India as to what are the prohi
bited degrees of relationship for marriage. The usual rule is that the parties 
must not be sapindas of each other. Not only, however, has the sapinda 
relationship been interpreted in different ways by different authors, but the 
tule itself appears to be subject to modification by custom. But obviously 
some kind of limit has to be pres(\ribed to prevent incestuous marriages 
taking place under the guise of custom. We have not thought it necessary 
to go so far as to prohibit marriages between first cousins. There is a Vedic 

. text pointing to the prevalence of such marriages j there are also classical 
examples of such marriages and they are not infrequent even to.day in the 
south of India and in Bihar. (See G. C. Sarkar's Hindu Law, 8th edition, 
1940, pp. 104, 105.) In these circumstances, we have drawn the line as in this 
definition; it happens to coincide with the line drawn in most systems of law 
in other parts of the world, -. 

Clause 4.-S~b-clause (a) introduces monogamy. 

Sub-cl~use (d) requires that the parties must not be sapindas of each other 
[as defined m clause 2 (c)] ; but it will be noticed from clause 6 that a relaxation 
of this conditio~ is .pexmitted where there is a custom or usage modifying the 
rule. . In pra~t1~e, In most parts of l!ldia, aapinda relationship for purposes of 
mamage 1s liDllted to three generat10ns on the mother's side and five on the 
father's side and this is permissible under the Bill. 

S~b-cl~use (e) sho~d be read with clause 24 which lay~ down the order of 
guardiansh1p for marr1age. Under the Sarda Act, the bridegroom cannot be 
Jess than eighteen years of ago. . 
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O~use 5.-Describes the two ceremonies which are generaJly regarded as 
essen~Ial to a sacr~mental marriage. Here again, it will be seen that clause 6 
pel'Illlts a. relaxatiOn of the general rule in face of a local custom or special 
usage. · . 

Olawe 6.'--The laat.part of the proviso to this clause is intended to prevent 
·marriages abhorrent to ordinary sentiment, such as between uncle and niece. 

f:!la118e 7.-Is mean~ to validate, for reasons already explained, certain 
marriages after completiOn. So far as marriages without the requisite 
consent are concerned, Courts already apply the doctrine of factum valet. 

Ola118ea 8 to 22.-Reproduce substantiaJly the existing provisions of the 
Special Marriage Act. We have already referred to one of the anomalies in 
this Act ; th'ere also appears to be an omission in section 16 as compared with 
section 15 of the Act.· It will be noticed from the last part of section 15 that 
if a. person is already married at the time of his contracting a. civil marriage 
under the Act, the civil marriage is void. But if after the civil marriage, he 
contracts a. second marriage, the second marriage is apparently not void, 
although he may be prosecuted for bigamy. The words " the marriage so 
solemnized is void " which occur at the end of section 15 do not find place in 
section 16. We have now combined these two sections into clause 24 of the 
Bill. 

Ola118e 23.-The order of guardianship for purposes of marriage is, in the 
Mita.kshara. jurisdictions, (1) the father, (2) the father's father, (3) the brother, 
(4) the sakulya, and (5) the mother. In the Da.ya.bhaga jurisdictions the order 
is the same up to No. 4 inclusive, but thereafter it is, (5) the mother's father, 

. (6) the mother's brother, and (7) the mother, The trend of recent judicial 
decisions has, however, been to give the mother a. position nerl only to that of 
the father for the purpose of selecting a proper husband for her daughter, the 
8mriti texts being distinguished as relating merely to the act of giving away the 
bride a.fte:r the selection. Hence the order proposed in the Bill. The other 
provisions of this clause are not meant to make any change in the existing law, 
but merely to state it _with precl!!ion. -

Ola118e 26:-This clause repeals the amendments made i,n 1923 in the 
Special Marriage Act, as necessary provision is now made in the .Bill for the 
civil marriage of Hindus with_Hindus, Bu~~sts, Sikh~ or Ja.ins: ~tis a, matter 
for consideration whether any of the provlSlons of sections 22 to 26 of that Act 
should be incorporated in the Bill. We have aJI:ea.dy.e~plained why w_e h~ve 
not reproduced section 24. As for the other sections, It IS worth reconsidermg 
whether, e.g., a. Hindu marrying a. ~indu should be treated as an outcast m~ely 
because he has entered into a civil marriage rather than a. ea.cra.menta.l mama.ge. 
For the present we have not thought it nec~ssary to. repeat in the Bill any of the 
provisions -of sections 22-26 of the SpeCial Marriage Act. 
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No. 12.-~om th~ ~~fC~~~~sro~~;-~~~~:~/JG!rJ~~~~~the 2st~Ju!Y.:l942: .. • 
, -~o.·l.-~RAs. ~. '.· :: .. ·: \ ". ._,( parti~~-:.; This ~lll ~ut ~~~~.fo~,inst.~~ce the son bo1 

Jj' , , · ·. · •· " '.: · ' ,_3 :' ,· ·· Wlllli&n's second tnamag'e from Jnher~tmg to her son 
· rom 'the J.o1nt Secretary to Governmene, Home De-. ·- · first marriage and· vice .. "e;sa. Such a result could Ill 

pa.rtn:ient to the Secretary to the' Government o(· been ;intended .• Henca ,m .s .. ~ (1) (b) after th 
' Indi te' · 1 t' ""- · rt t N ' D lhi · Ms "W~"· the words ·'.'or otherwise' may be added . . a.. . gts a. ~ve• JJepa. men ' ew !l '. . . . The def4tition of the term "Hindu" in S. 2 (1) !eJ 

No, 3903, dated ~d.];asy ~he 21st October 19~~: •. · 'clear: ; As it is, any perso,1 ~w governed by the Hm• 
SulllicT :-Bills-Central-The . ·Hindu Code, .. l'art 1 '· of Intestate Succession. w~wd ·come wit!'iu its pnn• 

(Intestate · Succll'Ssion) and the· Hindu .-CoP,e; ' Part ll. ' cannot ·be tlmt one to ":ho!" the law applies. not pr~prw 
(lltarriage)"-Amendment.-Opinion. ·. · · . . ·. · b,nt by way of custo~ JS ijltended to •come m. , It 18 d• 

.,I am directed to forward in duplicate copies of opinions of • to add to S. 2 (1) (e),1ll.;!_he end the words ; b,~ not 
me Hon'ble the 'judges o£ the High , Court,· selected oJficers,. whon: s)lc~ law. appli~ tr wa_y of custom 00 '1· 
aud other persons and associations. who. were· consulted , on In S. I! ·(1) {t)',defimn.lj!, Stndhana, after the words 
the provisions of the Bills and to sa:y that the Government of gift," .the iords l''frll\11)1. relative or stranger b:re 
Madras support' lhe Billll 'and agree wit4 the 'views expr<fSed . after marriage", seem·f9 ll~ !WJ~ecessary and may " 
h
1
y the Hon'ble the judges 6f .the High Court· on the poovi~ions $' S. 2 (2) (d) (ii) stai\s' ~hat m.dthebcase l ··~'i'~J!h 

o the :Bills.. . . · " , , '. • , . ' . , · ·'" .. ·8on; the natural tie, conhnues s1. e y,Sl e WI e . 
2. The Bills; with the Statements of Objects and' Reasons, by adoption and suggest.s. that hts d~endanta also tf1 

IVere published in. the . Port, St~ George Gazttte in .:.th~ ' for rights' in both families. There 1~ no ":"rran or. 
following languages on the•dates noted a~ainsll each.... ·' \the d~scendan~s s~ch 1arg~ rights and den~ Jt~h::tdf b 

E I'" . · . . ' • · . , 23:6•1942 dear .tha~ thell' ,rights ~ll be confine o y 1 e. ar 
. ng !9"' • l . • • , • •• their father's birth, . · .. 

·, Tamil, Telugu, :trraJaya)am and · . • .S. · 7 (b) abrogates the preference of art undiVIded ~o 
K~ada . • • . • • 4:~·1942 diVided son. There is no reasol! why a son who, delih 

. ......__ . takes 'himself off from the family should yet enJ_oy .th• 
OPINIONS. ' 'rights as one who saila ·with the family. Nor Will tt I 

to an after· born, son th~t a broth~r who bas already h 
~bare sbouJd again come ID for 8 ~hce of the pa!A!rna) pr• 
The abrogation of the ·preference sbo.uld hence be drop, 

' THE ADVOCATES' ASSO,CIATIO~, MADI\l!; ' . 
The. $eneral principles und9Fly.ing t~e. bill ·a.re ~ceeptabl~. 

. .A.t a t!rlle •~ben fissiparous tendencies., ~U'e rr.antfestmg. them:. 
~elyes ID several directions 111' measure .seek}n~ .to pro":'de .~ 
llnifo.rm oode of rules applicable· to ~ll Hmdus alike IS 
eerte.mly. welcome. The provision £or 'Yidows-where thet:A 
~ more · umlilatively' II .share, the. recognl-
tl?n of the to· share even if there IS so;o . or 
htdo'llt or . of .the. pre-deceased son's. '!"tdow 
d'0111• the line of .jleirs to her father·in·law, the abolttlon of . · 
u)'ct:ll!lination among daughters, the cutting '!~ of the 
.... _egit!Jilate son from the circle 'Of· heirs, the abolition of the 
dtrine of "Hindu Woman's Estate" the placing of the 

, ~ted sun. on ~ par with tlie Aprasa son are all on t~e rig~t 

.pr~~ de&tiition- of "Cognate~" in S. 2 (1) .(b) impliea tthh ~ 
..... ce ·of at. least 011, .~ .liiW .at. J()llle ,poin~ 'between . ~ 

8, 7 (c) ste.tes that SODS, SODS of predeceaeed SOnl,, e!r 
take per 1tripu. It i~ not clear whether ~ns of e:mt1n: 
etA:., are inte.~.ied ~ ~'e exclude~ .• T~ere I! no rea.aon v. 
present rule by wl1ich;property.mher1ted by. a person fr 
father, grandfather, or great-grandfat~er 18 ancestral 
erty in his ·hands wllh reference to h1s descend~t~, 

~ot continue. I~ may be made clear that that prmc1plr 
intended to be affected. , , 

Failnro to include ,:heirs like, the ~n • daughter • son 
daughter's daugltter,; daughter • sons ROD, daughter's 
daughter, daughter'•· daughter's son and danRh~r's dau 
daughter's daughter • among the enwr..erated • h••!"'• apd 
ing them to come iu only as lgnat.es ts not ~UJt1fit.ble '' 
partiCIIlarly of Jhe rclusion of ~~ like !.be f 

' 



daugh~r'a aon and ~other'• aiator'• IOU in twit ero~p. We 
would 1tronaly urge ~he inc!Ullion of thet1e m~mbera Ill thet 
order in clau I of the en11lllerated heirs after. the d~ughter'a . 
daughter. Likewise ~e would suggest tha:t Class. V ahould , 
take before Class IV of the en11lllerated hetrs. . · , 

There is no' reason for taking the father's SISter, father. 
·father's sister and mother's sister out o{ the category of1 

auumerated hairs. The original draft proposals had pl!lcea 
them in that category and that arraagem~nt "!'a~ also log1r.al. 
We ~11Id suggest their restoratiol,l to thetr orl~mal places. • 

The prescription of a different m• of success.1on ~ pro)pert~ 
inherited by a widow from her other propert:es, .18 probably 
based 00 the fact that ~he is not an ·~agnate" of her h~sb~nti 
but is affiliated into that family. Los:icall~ the same ~rmcrple 
should operate in regard to property mher1ted by the mother, 

dn:otber, etc. It Js desirable that any. ~eparture from 
~t is laid down as tho n~rmal rule of anccess1on 1hould reat 
on principle and not be arbitrary. . . 

With the concession to the daughter of ,th~ r1ght of s1mul· 
laneoii'S succession along with the Sl!n: or w1dow or both to 
the , paternal property, the reason g~vmg p~eference to the 
daughter in the matter of St~idba~a., successto!l.has ceased" to • 
exist There Is thus no juatd!catlon for retammg the above 
rule ~f preference. s. 13 (h) may therefore be ~mended and 
in entry 1 the words "son, son's son" m~y be mserted aft~r 

, the word "daugl!ter" and the other entnes as well a• the1r 
numbering may be revised suitably. . . ' 

Rights of the illegitimate children of fallen. women. 
dancing girls, etc., should ·not be taken away and 1t mu.st h.e 
made clear that illegitimacy will not be a bar to successwn m 
such cases.. . · . l • S 10 • . t'h 

There i, no meaning in retaiillng the ru e m . . 1!1 ~ 
present state of Hindu Society. In any event the. rule ts lno 
ngue and requires clarification as to, ~bo an Acharva or 
disciple is, to be workable. . · . 
· Special rates a1r to Mutts should be reserved. Word• m 
section 11 (3) like "in the same hermitage" wonld seetr. to h~ 
not only an :,nachroniillll but positively misleading. • 

. *. * 
. Sir P. S. Siyaswamy Aiyer, Bangal~re. 

OltnUa 18.-Thia ia badly draf~d. It IPMU of the ui!. 
cll8atity of the widow during the •:life time'' of h~ h111baud. 
During his .life time sb~ was a wife .and ·not. 11 w1dow. Tht 
meaning of :he-Clause IS clear. enough. But 1t may be more 
accurately expressed. I may perhaps suggest the following 
language. "The unchastity of a woman after her marriag1 
and during her husband's life time, shall not be a ground of 
disqualification for. inheritance to him unless" (here inaert 
Sub· Clauses A and B). ". _ . 

In conc!Ullion I should' like· to express my high appreciation 
of the m'any improvements which have been made by the Bill 
in tile Hindu I.aw of Succession and I \'ioul<i refer inter alia 
-to (1) the abolition of woman's lin:ited estate, (2) the inclu· 
sion of the daughter among the simn!taneous heirs, and (3) 
abolition of joint tenancy under claqse 21. 

The Chairman, Advisory Board of Supervision, ¥a-draa 
· · , Seva Sada.n. . 

· * •· . the women m(llllbers of the staff are of the opinion 
that the provhlous in the will relating to women are satisfae
tory and they have, therefore, no suggestion to make either to 
amend or alter any o,f the said provisions. · ·. ' · 

Sir V. Ramesam. 
When the Committee presided' by Sir B. N a1•asinga 'Rao 

was considering the, question vf codification of the Hindu Lal! 
of Succession they were constantly in communic.ation with me 
and t-o every communication rr.ade by them I sGnt a . reply 
promptly and I am glad to observe ~hat some' of my· sugges·' 
tious have· been adopted. 

But the suggestion in S; 5 and 7 (d) providing for simul
taneous succession of daughters al~ng with sons giving them 
half th~ share of a son was not then circulated to me and it 

· is n,ovi newly introduced into the Bill. As an· ideal I have 
• no objection to. the proposed method provided ,the social 
eonditions and habits of people ar~ correspondingly altered in 
a suitable manner I may perhaps make myself a. little clearer . 
At present the custom of extracting a .bridegroom priCll 
(Var.katnalf.) according to which the father of a girl .hu 

• * practically to purchase a bridegroom by paying a very high 
•Ola!Ut s (h).-I do not thinjt it_ is necessary to define the price is very prevalent in Southern India. It is curious tbst 

term . "Dasiputra" in as much as he has been exclude_d from no such custom obtains in Muhammadans. Among' them, a 
succession. According to well,-und_!rstood rules o~ . construe- heavy diJWer payable (not immediately but on demand) to tho 
tion terms denoting relationship refer only to legtbmate rela· bride is generally fixed. ·Among the Hindus the custom, ·of 
!lions. · · hride~:room ·price acts so oppressively that many families are 
· Cflliu&• 5 (1).-I welcome the iriclUllion of the daughter ruined by one or two ·daughters' marriages. In ordinary 
among the &imultaneous heirs. . . . , . · middle class farrjJies I know cases where the amount has gono 

Ola.v.lle 7 (bl.-1 thin~ it is ~n~air to-treat th~, divid~d son. , ' up to Rs .. 25,000. So long as such a custom prevails it is un-
on the salf.e !ootinl( as an undiVIded son and gtve htJ11 a fair to jtive half share tQ ihe danghte1·1 but I am in favour 
share along wit.h the latter. , , . • o£ the ideal 1leing kept up. · · · , 

Clame 10.-This may be omitted. I do not think that it B • At present I suggest that the daughter may get a share, 
desirable or necessary to provide for the succes§ion of . the one-fourth of that of a son. This i~ in 'accordance with .the 
Achat'ya or preceptor. , Shi•h:va nr disciule and · tl1e rule lllid down in the Smrutbichandrika..,.-an ancient authority 
Sabramhachari or the fellow student. Whatever reasons there prevailing in Southern 'India. As the other objectionable 

,might have been for these rules in very olden days, there . is custom gradpal!y falls into .disuse the share may be rai.o;ed 
none now .. except nerhajl5 among the Dwijas or twice-born to hall. 
classes. The ~se of these terms in the_ case of Shudras and There is ~nly .another remark I wished ~ make .. This provi· ' 
person 1 ).lot belonging to the twice-hom' or Dwiia rlasses. i• ' .•ion should. n'ot he allowed to come into force immediately. 
absurd. The absurditv is especiallv apparent. in' the ea8e of 'Rut some period (say ten or. fifteen years) should he bed at 
the term Sabmmhachaii The•e persona have no· moral" claim the end of 'which the new provision ·should come into oper~-
to any part rf the pronerty of the deceased. The nroner . tion ·80 that families may adjust therr.selves to ~!~ere? con?l· 
course is to provide for the escheat of the property o.f tb~ tiona. At present there a.,r~ lar~e number of fam1hes m wh1r.h 
deceased to the Crown. · <laughters, are allowed to be born in the belief that after. th~n· 

Ol1ZU8e 11 (a).-Tbe esse of & Naisthika Bramhacbari, is. marriages they are not a substantial bnrden on the familY 
very rare.· I knew of only one such person and 'be .. a£ter · pronerty. To ,now .the provision to immediately . operate 
many years of celibacy, became ·a married man or GrihAetha. will work hardship. Jf the provision comes o~y .after a ~er· 
I doubt very mueh whether such· a person· can be re~arded. a• ~in time I- hope tile people wil! ~e~rn. the nract1ce ,of b1rth

1
. 

having rr.ade a complete and, final· renunciation. Yatis or control or other • means for dummshmg the. number o 
Sanyasins are common enough. A Hermit or Vanaprastha very dau~hters or children generally. . • · 
often leads a 111arried life though be refires to a forest to As to the provision givin~~; to women absolute ri!!hh over 
oeclude himself from the world and ~otea his l.ife to spiri· inherited-, property contained' in S. 12 taken with 2.1.(i), I 
tual contemplation. c~lture and prol!l'~· It is only a San:va· have already ~xpre•sed .. the opinion in mv letters to the 
•in that is generally recomised as hav1ng made an irrevocable Comrr,ittee +.hat, while the existing restriction~ on women'• 
renunciation of the world. But the~ 111• Mses in which a right1111iu favour of remok> reirer~ioners are undesirable·, in t~e 
Sanya.ain acquires and holds property' and· lit may be necessary nres~nt cultural condition of Hindu womAn, (at, least tn· 
to provide !or the devolution to such after acquired property. Southern India which I know) it is desirable to continue the 
It would not he ri~ht- to tr•at anvthing which. may. be left by l'estriction in favour of very near reversioners in whom the 

. an ascetic or Sanyssin, as Res Nllllim which may· be lawfully ,leceMed may, be supposed very much interested •uch M 
taken by any one who finds it. Nor would it he col'rect to dauaht~r'e oons. brothers. brother'• sons and ((randson•. T 
hold that a ~anyasin can be robbed with impunity, The most •ngaested this as a compromi•e between two opposing schools 
proper provision in such cas~s will be to lay down that his of thought.. I still stick to this opinion. 
uropert} shall escheat to the Crown except in cases where he • * • . • 
is a member of a religious foundation, brotherhood or organi· 
•.ation. In this cas-. the eustom of ·the institution in regard The Women's Indian. Association, M~ · 
to the devolnti6n of the property should be followed, The Wom~n's Indian A•sociation 'have very great· pleasure in 

fJ"kru&e .t!J.-Tbe tet'JT. "Table Property" is unintelligible. •npmrtine: • * . • • • • 
'fhio is the firr<t time ·that I have come aeross this expression. • the Jnt .. tate Inh~ritnnee. 'Rill. • • • 

fJlau•-. 11 (.1) (b).-The Hindu Law very often laid down We nre of opinion f.hat the Bili lias rectified t.he 'evils of in· 
roles of a vague, indeterminate and. impractical character, like, eouality and iniustic~ hitherto weighing down Hindu women. 
for example, the reference to virtuous disciple under tbio The ahsolut.. esfate tQ the widow and a share to the daup:hter. ' 
Soh-Clause. Thes~ terms are very difficult- to define and R1'e ouhtandinl( provisions and. we welcome them whole' 
apply prooiacly who is to determine whether a per•on is hoartedly. Only we feel t.hat the widowed daughter·in,law i~ 
virtuous or not. • . · wo•elv nel!lected, The illust.ration given is of familiel! with 

0/llWic 17.-The provision for' the de<cendants of a valid nronerty of eouill value and hence the result is balanc~d 
marrin11• con.trw.d outside ~ne's cast& ei!Jiecially when it is. inher~tance, we· wi•h tQ iiJu'st.rate a concrete eaoe. 
of the Prath1loma character, •.e., when a man of inferior caste A 1s the dau~hter of c And dau~bter·in-law of D. C ha• 

I contract~ a J'!larria~e with a woman of a higher cnste; may 5 dau~bter. and 5. sons. D baR 2 sons only and · no wife 
meet wtth d1~approval. But, if such a marriage is treated ln.redeceased). A becomes widowed with 5 dau.,.hters. Her 
u legally vahd. th~ concmion. of the right of oucceaaion hnsb~nd. bss no self-acquired property. As such ~what is her 

· l'l!nnot be objected to. ,.cunty? In tbe natural eourso,. if A 'were' not widowed, bel' 



bniblllld wi,li get half of D's property and her d&llght.era will 
1bare one~seventb and ~he gets two·sev.enth of the property. 
What A mhents as 0 s daughter ia ljl7th. C. 1s compara· 
lively poorer .. Unqer the c1rcun:.~tances With so many 1tm~ale 
issuei, 1t 11 DUJUst to make A depend solely on !l's moral obh· 
gat1on to. suppo1•t lud 5 grand daughters and wiaowed 
aaugh\er·ID·IR)\'• · . • . 

oi a ~'Og113lo e.utitled to IUCCHd llllder IIOC 4 ,tho herii.bl, 

'l'llere are numerous cases of different complication& like the 
above ~nd w~ w1sh that the Widowed daughter-in-law's posi· 
tion 111 reconSidered as per the explanatory note and whnnut 
tbe drawbacks ereated by the .Ueshmukh Act 
In clause l, !"e feel that 2, 3 and 4 should ·b. treated as 

aimultaneo113 hen·s as they are all the grand child1·eu of the 
intestate. When there are no heirs ilt Cl. 1 (i) then ·the · 
property will descend solely to the. daughter's so~ when a: . 
daughter of a predeceased son will have no prefe1·ence at all. 

'rhe daughter of a. predeceased son ana ·daughter· in-Jaw 
loaes everything just because fate has beeli cruel to her and 
made her an orphan. If her father were not predeceased she 
inherits her father's property in full and if her mother 'were • 
not predeceased, she inherits he1' mother's propei·ty in full 

' property of the·intestate sh&ll devolve in the' 1irat instance 
~lpon hill preceptor and, if Ume ia n; preceptor, on the dil: . 
Cipl;,. and, m tne abs'lUce of both, on the fellow student Ex· 
cep, m tbe case of li.afl.ya~ills, jt would be impos6ible • tc say 
who th~ preceptor, dtsc1ple or fellow student of & particular 
~erson 1s and. even if it were possible

1 
there is no necessity at. 

t te present time to l'ecognise the cliWll of such a person .to 
succeed. ~uch & tule of succession wllich would prevcut the 
Crowtdakmg the property by escheat need not be recognised 
'1S the rule seems to me to be archaic and unreasonable and not 

· ~r•1nant w1th Hind113 ·ideas of the present day, The rule of 
. ev:o ut1on of property left by a hermit or ascetic is laid down 
m sec. 11, of the l:>ill·and it seerr.a to be proper in sucb ca.aea 
tbo recogmse the right -of n preceptor, disciple or spiritual \ 
rather to succeed. 

from her mother's father. ·. 
Illmtratirm (ll). . 
A Hindu dies intestate leaving his widow, who is second 

wife, and a daughter by a predeceased son 0£ his wife (pre
deceased ,also). 'rhe widow inherits the property in full and 
the grand daughte.r gets not a pie; If the widow we1·e the 
own grand. mother, then there ·1s the possibility of, a. strong 
moral bindmg through genuine affection: But in this case we 
can1t el<pect the same from the step mother of her father. 

Ref. Sec, fJ. Illmtratio11 2nd of Bill p. 4. 
We feel that the soli's daughter should get a shai·e equal to 

the. a~ughters. When the .Bill seeks to. l'ectify. and do away 
with .sex disqualification, that girls shoul!l suffer by the pre· 
decease of their father,· seen:.s mther unjust. As such, we· 
wish some. provision be made for ·the security of grand children 
of predeceased children. ~ 

We feel that the Divided Son should not be l'nnked equal 
with the Undivided Son. · 

In conclusion, we hope .all the other Bills will follow in ' 
quick succession and thus enable the CQdifi<la(lion to be' coin· 
plete in a few yenrs. ' . , . 

Sri K. Kuttikrishila. M~non; Government Pleader, · 
Madras. 

In my opinion, it is desirable to codify the Hindu Law at 
least for the purpose· of removing doubts and nncertaintiee 
tbat exist esgecially in the matter of intestate , succession. 
Legislation .is also desirable from the point of view of the 
reformists who would like to have the law changed .witl;l re· 
~rd to sex disqualification by which Hindu women in general 
bave hitherto been precluded from inheriting ! pi'Operty in 

·variou.s parta.of·India and from owning property absolutel)'. 
'I would welcome the bill to the extent it goes but in my 

opinion it does not. go fa~· enough. . . 
I think the tilne has. come when a. Hindu woman should not· 

be held disqualified frorr. succeeding or from, taking an ~qui· 
table share merely by reason of her sel'; The provisions of 
the Indian Succession Act do not make any discrilnination 
between the ~exes and in my view make an equitable and fair 
disl!ibution of the property of an intestate. I would there· 
fo~e apply the sections of the Indian Succession Act to 
H~ld113 also. It is only sentilnental that stands in the way of 
I:Imdus adop,ting the f1rovisions of the Succession Act in th~~~ 
ent!rety regarding intestate succession. The Nambudm 
Brahmins of the West Coast who are considered to be VCI'Y 
orthodox, hav.e. to a. cel'tain extent adopted the provisions of 
lhe Succession Act in the. matter of intestate succession to 
pro~rty left >by a. male by giving. an equal share to an Ufl; ·. 
marned daughter as to a son (vide. the Madras Nnmbudm 
Act, XXI of 1932). ,In the proposed bill each of the daughters 
of the intestate takes half a share whether she is married or 
llllinarried, or a. widow with or without children. I do not see 
any yaiid reason why inh&ritance should be limited to ~n· 
mamed daughters as in the . case of orthodox Brahxr.m•, 
governed by Madras Act, XXI of 1932 Ol' why the .inheritance 

... - ' * 

The Serva.nta of India.~ Roya.pettah, Madras. 
* '* * . . 

The genera! principles ennnciated in the explanatory note 
are u~~xcepttonabl?- Modification of law conaiste.ut with 
t~e spmt of the times is long overdue. However I woll!d 

·likf e
0

to make the following observatio!ll for . the co~aideration 
o ovt, • · 

.2. l'he,, 'position of the . widowed daughter·in·law in the 
B1ll 1s far from satiafactory. Under tlle · or;ginul plan of 
the Committee, it was. suggested that the unmarried 
daughter !lnd the widowed daughter-in-law were to share 
equ~uy With the s4n and the Widow, the ·married daughter 
get t1ng no share at all. The exclusion of the married 
daugh_ter, it seems,· has been heavily criticised. Therefore, 
th,e !:l!U empowe~s the married daughter to inherit along 
With the unmarned daughter, hut this tilne the widowed 
daughter-in-law is excluded from inheriteuce. The widowea 
daughter·in·law of one family ia, .of course, the married 
daughter of. another family. As she is being provided . in 

. her own father's family, it is said,· she need not be provided 
·in, hiJl: father·in·lnw's family. This ob'(iolldly refers to a 
case w~ere the daughter·in-law's hWJband dies prior to her 
. .father·m·law. For, if he had died after his father, natlll'ally 
the_ latter's property woll!d have passed on to her husband, 
which she could inherit in the capacity of his widow, 
~hen no question of widowed daughter-in-law arises. The 
dll!iculty arises OJily when tbe h113band dies , before the 
father·in·law or when he dies leaving no property. The 
Bill contemplates that merely because she . has had the 
misfortune· to lose her husb'ilnd earlier she should also losll 
her inheritence in her father·in·law's property as well. 

3: It is commo:n kn~wledg~, that according to Hindu ideas, 
a girl upon marrmge 1s deemed to· have become a part and , 
parcel of her father-in-law's family. She abandons the 
gotlra and surname of the family of her birth arul·adoptl 
those of her husband. She ~hould not therefore, be driven 
back to the family of her birth consequent upon the death 
of. her husband except for such provision as may be made 
by the father out of natural affection. It may be that in 
some cases a gil'l is given in marriage to a boy in a family 
or better circumstances, t.han those of the. family of her 
birth. To keep her in the family as long as her husband 
is alive and then to force her to rely on the less· prosperou1 
family of her birth for food and shelter as soon as thn 

'husband dieS iS not in COUfOrtnity With the best traditiOU I 

of Hindu habits. She, must be given e.. right to take th. 
place which her husband would have occupied in the orde,• 
o£ succession, when· it opens, if he bad been alive at that 
tilne. , It is highly desirable to restore either the original 
scheme of the committee· or the scheme of the Desbmukh 
Act as far as it relates to the rights of a widowed daughter
in-law, in prefer1111ce to the sclleme of this Bill. 

·. 4. Under the existing Hindn Law a Dasiputra is entitled 
to certain rights of inheritance amongsb Sndras and only to 
maintenance amongst the other castes. The Bill propoi!M to 
disinhe~it him equally in all the castes. It is haraly just 
to punish the innocent· progeny for the misdeeds of their 
l'arents. The best way of discouraging such unlawful unione, 
1£ that were the object of the draftel'll, is to accord cert~in 
legal rights .to the . children of such unions. at least ma1n· 

. 
0~ the .daughter should be restricted to one-half share as in . 
1 e ProP,osed hill. I 'would have all daughters· take an eq!'~l 
~hare With the sons regarding· heritable property of all Hm· 
us. In my view there is no reason why a son of a predeceased :n should exclude a daughter's son or a son's daughter altoge· 
er, when a son· does not exclude a daughter. Every child 

hhould be entitled to an equal share provided that if n chjld 
as predeceased the inteetate, the descendants of 1111ch child 
~uld be entitl~d to the share which the child would ·have 
a.·~ had .he or she survived the intestate. If the !lboYe 
irln~lpl~ are accepted, there cannot be any· objection to ~he 
. pplicat1on of the. pr.o~sions of the Su~cession Act regardmg 
~ntestate succession to Hindu in their entil:ety. Rules . of 
~~testa~ succession should ·be .a's simple as possible and the 
pi~ of all legislat.ion should be to avoid uncertainty and to 
b 1'0 l ~~ unifOtlllity. V nriations t9 suit individual cases may 
o:se • t ~o the individual owner to make. by will., 1'he a hove. 
an/vat1~ns apply also to. stridhana properly left ·oy a woman 

· tenance consistent with the position of the father. It is 
hoped the GoverliiUent will co1111idet tbe desirability llf 
<Ieeming a Hindu concubine ·who is in the continuous and 
exclush·e' keeping of a Hindu for .over a stipulated period, 

, · as an 'anulomn' wife for 1 purposes of. conferring rights ~f 
~accession in his property on. the dasiputrn or the da&i• 

I tt should be' made to devolve on all children irrespective of 
nelr sex. '. . , 

au One .other observation I wish to make'· is as regards the 
of c~sSion of hein not related by blood provided for by see. 10 

~ Pl'Oppsed bill. l'borein it iJ stated that in tbe absence 
• II 

putrike. . . . . . . 
5. Although the :B1ll ahohshes the dlstmct!on ~etween an 

~ adopted son and an auresa son for pnrpo~s of "lnhentan~, 
the differences in various types of adoption as to then· 
effects on relationship still persisl I agree ·w1th the eng· 
gestion of the Committee of putting all adopted sons, what . 
ever the form of adoption,' on the same footing as natnml· 
bQfll sons for purposes of r~c)r~ning relationsh!P· . 

6. The principle of abohsbuw the disqoalifl<llltlons ~~ 
disease such as congenital blindness, deafness etc., for 
purposes of inheritance, l.5 on grounds. of equity: The 
Government may, however, consider if the provisions in the 
law at present are ample enough to prevent nnscru'fuloua 

, persons from . making <1apital oat. of the ettata o the 
defective or d1seased person. . "' 

7. The eonternplated removal of set ~ualification for pur· 
poses of inheritance and. the • abolit1on . of tbe Ri!J" 
women's limiteti estate are 0 parhCII).arly prt111 o 'II'Vrlhy, 



8. Holding. the view I hold that ther~ ahould bo nO 
le al prohibl~ion of,, any kind to the parties belongwg to 
, di~erent . ca1tea entermg even into a aae~·amental marr\agei 
1 haV6 00 heaitation ;.. endoremg the v1ew .that all ega 
rights should accrue to the par~Jes and their ,ll!sue, wha.tr 
ever may be· the name by whi~h the mal;l'lage 11 known m 
Je11al·terminology •anuloma'·. or 'prat!loma • 

· '.The Advoca~ral; Madras. 
' • * •. . ~ ' :: 
. I shall now take up the Bill relating to sue<lession. ';rhe 
Bill in so far as it seeks to introduce a un~for~. law of · 
auccession,.to the whole of British India ass~~n!latmg to the 
•xtent possible the principles ·of Dayabaga an~· M1takshara 
schemea of inheritance is a bold measure m the r1gllt. 
direction. The Bill, however, is not likely to aclrl'eve ~he · 
delired end nnless it is followed up· by enactments of pro· 
vincial' legi~la~urea dealiilg with agrioultura~ property as· lti' 
i• anomalous and und?f.l'able to have two schemes of sue· 
cession one in regard to agricultural property and ano~ner 

. in re~~rd to non-agricultural pr~perty. l.t has to b~ borne 
in mmd jhat the main populal100. o~ thiS ~u~try •IS. agr1· 
cultural and that their property IS m a maJonty .qf cases 

. agricultural property. It is. a point for the. Government of 
• India and the Indian Leg1s!ature to con~1der whe~her a 

measure of such a far-reaching character Is to be uude~· 
taken by the present Indian Legislature in .'~hich a ~omu· 
derable section is not participating for poht1cal reasons: 
· I am in general agreement with the .scheme ~f success1on 

3 C:ltUitl IV & V.-There il 'no necessity w prefer rei., 
tio~ship through father over relationship thr?u~h tba mother. 
'!'be entries· should be regrouped 1·egard bemg had to tho 

· degree of' relationship only. . . . . 
4 A pro11ision shoUld be made for the son havmg the 
~e r1ght in the Sthridhana on the mother as the daushter 

. haa to her 'father's property. . . . 
From the Registrar, High Court, Madras. · 

I am ·directed to forward herewith (1) the. views of the 
Hindu Jndges of the Madras ~i~h Court who sat· .in 
Committea and considered the proviSlona of the -Bille and (2) 

·. a minute by the Hon'ble Mr. Justica Kunhi Rama~. { 
am to add that all the other Hon'ble Judges concur m the 
recoDIIllendations of the pommittee and tbat all the Hon'ble 
.lodges including the Hindu Judges .support th~ recommend· 
ation contained in the. last sentence of the ~Jnute. of the 
Hon'bla Mr. Justjce I!:ulilii Raman. (No~ rrm~ed . .) 

Views, of the Committee of Judges. on' the Bill relating 
to Intestate Successton. 

u laid down in· Class I to III, but I am not m favour of 
Class V being postponed to Class IV merely on the ground 
that Class IV represents paternal kindred .and .Class ''V 
matel'lll!l kindred. For example, .J would give a ·much 
higher place to Nos. 1; 2 and 3 in Class V to ~he ~emote 
relations in Class IV. I .would sug~t a reclasslfic~tlon of 
Class IV and Class V obliterating aA far as poss•ble_ the 
diatinction between relationship through father and the 
relationship through the mother, regard be~g h.ad ,to the 
degree of relationship rather tha.n the relat1qnah1p thr9ugh 

, The' Bill 'seeks 'to alter the Hindu Law of intestate .. suc
'cession in material respects, and to e.nac~ one taw of umver· 
sal application to peoples who have been governed so far 
by different systems and schools of thought. . Agneultural 
lands constitute the bulk of properties in th~ country and 
it has DQw been held that the Central Legislature cannot 
legislate in respect of the ~evoluti?n b£ agricultural. laud 
in the provinces. So the provmces w1ll have to enact supple· 
mentacy or complementary .legislation. and it is , at present 

' not possible to say whether they w1P, do so and when. 
· Whether in this state of affairs, it is worth while to proce~d 

with the Bill is for the Goyernment and the Central LegiS· 
lature to consider and decide. 

the father or through· the mother. . . . 
l noice. that the llill, while concedmg r1ghts of suCCOBI!Ion 

to daughters in the father's property does not concede SIMI· 
Jar rights tO the sons in the stridhana of the mother. 
Whether it is adviaable to extend equal rights to re111oter 1 

descendants than the 1st generation' or n~t I am for the 
ooDI being given a· right concurrently, w1th the . daughters_ 
in the mother's heritage. (H may be- an unequal share) 
Aa ·is well· known a recognition 'of t~e sons~ . rights ·along 
with the daughters in \.he molher's ,heritage IS ll! accorda!!c~ 

• with the spirit of ancient Hindu Law. '!'he anc1ent smr1t1 
text relating to the succession to a. mothe1·'s · stridhana is 
difterently interprete'd by the author~ of. the p~yabhaga ~d . 
the Mitakshara the former supportmg the JOmt succeSSion 
of sons and d~ughters-11ide Banerji .on Stridhena, page 37~. 
A ncognition of similar rights both ·in the, father'a and m 

·the· mother's 'state will promote greater concord .in familY 
.oirclea. · · · · ' 

In regard to Dwayamnshayayana ·a.nd Kritrima sons, it 
may be made clear that the institution is recognised o~y 
to the extent recognis.ed by custom at the present day il,l 
particular parts of the country. • 

Under the Bill legitimate kinsliip alone gives rise to 
heritable capacity. In regard to degraded women or dancing 
girls, from the earliest timea heritable capacity iii. . regard 
1o the mother's heritage )las been recogniEed. I doubt if 
ij,ere is any justification for cutting . of! the righta of s~c· 
ceuion ~q· their . of! .. springs. 
. The Bill, while seeking to draw a distinction between the 
property . of a ·woman inherited- from her husband and her 

. other property, . doea not maintain the distinction 
between the other inherited property of a woman. llll,d her 
lllllf-acquired property. ' .If this distinction is to be main· 
tained at all, J; do not· think there · is any warrant ·for 
drawing a distinction between one kind of ·inherited property 
and another, as nnder the various rulings of the Privy· 
Council, inherited property of a woman from 'any source 
whatever stands on the same footing and a woman is not a 
1tock of descent for inherited property as distillgnished from 
self-acquired property. Possibly the Bill proceeds· on the 
footing that 'the Privy Council's decision, in not recogn's'ng 
•· woman who .inherits Stridhana property, as ll stock of 
deaeent, does not correctly interpret the Hindu Law texts. 

Under the present scheme of inheritance as laid down i1:. 
ij,e Bill the mother and the father are postponed to son 'a 
daughter and daughter's daughter. This is a departure from 
the existing Hindu Law and in view of the special rever· 
.ence in which parents are held by the community a subs· 
tantial portion of the property should be reserved for the 
mother and the father by way of maintenance. 

Public Prosecutor Madras. 
1. The Bill in so far as it seeks to introduce a uniform law 

of .su~cession to the whole of British India nSI!imilating the 
. pnnetplea of all schemes of inheritance is a necessary 
meuure. But. the . Bill would .serve no purpose unlesS' it ill . 
followed by enactments of provincial legislatures dealing 
with agricultural property as it is anomalous to have t1vo 
~~ehemes of succe~sion simultaneously. • 

2. Olaute 6. Clattst 1 and !! . ....:The entry Nos 2 3 and 
4 thould b~ classed under one entry and treated· a; simul· 
taneoua hetrs. Father and mother in Clau II should at 
lealt r~n~ e~ua.lly with 2, .. 3 .,and 4 of Class I in view of 
~ exattDA ~ll!du Law gmng them preference. 

With these preliminary observ~t!ons we proce~d to offer 
our remarks on the several proviSions of the B1ll :. 

Section B, lrllb-clause ·(f).-:Th~ word 'related' is so deftn~d 
that the Bill does· not seem to take into account ~ucces~1on 
to the properties of degraded women nlld. dancmg g~rla .• 
l'ho defect should be rectiJied. , 

Secti011 B, clause (T1) • .::."6on" .. ~ay inclu~~ the dattaka,, 
the dwamwh.yay(lll..a and the Tmtmn.a sons. .But presumably, 
as it is not ·intended to resuscitate the dwamush.ya!Jana 11;0d 
the kritrima sons where the particular forms. of adoptton 
have become obsolete it ·should be made clear that the 
definition includes th~m also, only iii territories or. communi· 
ties where such adoptions· are now permissible, the territorie' 
or communities beina: soeci!ied: · ' . 

Section 10.-This should be omitted . as unwork~ble. 
.A.ch1U1Ja1 si$hya &nd · sq,-bralvmacltari are loose el<pr?ssJonB 
capable of different interpretations and connoting ~~~~rent 
individuals.. The section will give rise to a multip~!City of 
claims and litigation. If there is no cognate entttled • to 
succeed,• the ptoperty should escheat to the Government as 

, provided in section 22. . . · • 
Section 11.--Though thete are similar. difficulties in deter· 

.minin~ who is a vanaprastha, a ~ati or sanyasi, ' and ,a 
~tahhttka brahmacltari, we see no obJection t~. sect.ion 11, 
as, the heirs would be . the same whether · there was any 
renunciation or not. ' , ' . 

Secti011 11.-The words "acquired by him in the. h~&, 
manner" do not appear to bo very appropriate as they md1·. ' 
,cata acquillition as stridhflna. So we suggest that they way 
be omitted and the words. "his separate". may be ;ntrodu~ed 
between the. words "over" an.d ''property" ·in the tb1rd 
line. · ' · , 

, Section 18.-1£ a datl{!ht~r is to get a share in the father 1 

property, we 2ee no reason why the son should not: get . a 
.share in the mother's property. So· we would ·provide 111 
'clause (1) of ·sub-clause (b) that the daughtet, the son, the 

· daughter of a predeceased daughter, a son of a pre·deceased 
daughter, the son of a pre-deceased lllln, and tbe daughter 
of a pr .. deceased son

1 
should take as simultaneous heirs, t~f 

males in the same class or category together taking a ha 
share of the female, That is, if there is one daughter and . 
three sons, she will take one share and each of the sdlll 
will get 1/6 share .. If this suggestion is accepted, Itellld 
7, 8, 9, 10.. 11 and '12 will become Items 2, 3, 4, &, 6 an 
7 respectively. · • · · ' 

Section ·17 . ...:It is desirable to make it cleRr 'vitb reference 
to this secMon tha~ for the purnoses o£ collateral succession 
the relations in tlie caste of the spouse alone should count 
wh~re the inhe;itance is to his or her prop~rty. This rnaY 
be mtroduced m the form of a 11ro'l'iso. ' 

. 
No. 2.-BJRAR; 

Fnoll( TBB JUDICIAL StCY. To TilE Gorr. 'op BmA:Rt, TO 'r]!8 
SECT. To '.1.'1!1 GoVT. or INDIA, LEGtSLATIVB IiEPmnrtNT, 
SIMLA, No. 2132/A·M/42-J., DATED PATNA, TI!B ronr 
Oaroum 1942. , · . 

SUDJWr :-The Hindu Oode, Part I (Tntutate SuccmiOn) 
o~d tke Hindu Oode, Part II (Marriage}. . 

I am, directed to * * * * communicate the followtn~ 
observations of the Provincial Goverrtment ·- · · · 

The Bills solely concern the Hindn com~unity and while 
the:v, embody soine very. desirable 1 reforms the opiniont 
!ece1ved by the Provincial Government show' that they are 
m advance of Hindu. public opinion in Bihar. The present 
seem_s to be au inopportune moment for , the lntro.dnction of 



, · ~ involting 1uch radiclil changu •• the Billl' 11tlt 
llrW'~uce. U would ~e adviaable to poatpone auch lep· 
10 

10~·11 normal conditions are. restored, when the Cantral 
~:~~l•t~e would be in. a better position ~ consider, t~e 
de:;bility of introducmg such fa~·reachmg changes In 

. du law and custom. · · 
B~ I SID also to enclose copies of the minutes ,recorded by 
h Hon'ble Judges of the Patna High Court on the provi· 

t. ~ of the above;mentioM.d Bills together wit~ copills or 
:;reall!llative opin1ons ·rece1ved. both from ofiie1~ and non-
l!icial sources. ; ·. . . . . 0 
3 The Bill ' was republished m Enghah m the Bihar 

G~le, dated the 1st July 1942. 

Mmutea recorded by the. Hon'~le Judges. 
' 1 ~ not !.hink the Bill . req_uires ni•Y comment from ~.he 
Jpdicial point of view. · ' 

Personally I am in favo.ur of the Bill. * ' • * 
• ' i i 

S. H. DHAVLR. 
i agree with the Ho':''ble Mr. Justice· S. B. Dhavle· ~~at 

the Bill doeJ not :.fequ1re any ~ojllment from the JudiCial 
point of. view. ' , . . . . ' . 

Personally' however, ! am not m favour of ·the B1ll. 
· 't , · · . ·s., C. CHATTERJ!. 

There are two Bills fo1· our opinion. They are both of 
purely Hindu concern and I ain not in ~ po$itio~ ~ express 
any opinion beyond that generally speak1ng 1 am m favo,ur 
of the codification of Hindu Law. . · . : . · · 

·. ' , ~. It MERji1DlT:Ej:. 
1 SID of the' same opinion as the· Hon'ble Mr. Justice H. 

R. MeredHh. 
,. , ~AZL ALl. 

'1 agree with Hon'ble Mr. Justice s, B. Dhav!B, 
· C. M . .AGARWALA. 

I agree with the Hon'ble Mr .. Juatice fl. B. Dhllvle. 
, · . ~· .. G. HOWLAND. 

. I am in f~vour of the· Bill, · 
. .M ANOUAR LALL. 

I agr~e with the Hon'ble Mr. Justic-e, 8.' n. llhavle. ·, . 
, · S. P. VARMA .• 

I' agree with the Hon'ble Mr .• Tustice S. F.· Dhavle. 
· . J. G. SHEAllER. 

I prefer to offer no opinion. 
A. 'f. HARRIES. 

' The District·Judge, :Muza.ffarpur, . .. . .. . 
I have the honour io itaie as follows :- . 

/. T/1~ Ili'ndu dod~ Part I (Intestate Succession). · . . , 
(1) The definition of Stridhan as gi':'en . i!" th~ Bill is too 

wide. It should not include property mhel'lted by II woman. 
(21 Agricultural land should ht exclu<bl from the opcrn· 

lion' of this Act. and all'' technical dillic-ulty' ~o. includ.e . the 
woe may be overcome 'by inducipg tho· J>NVlslor.al l.eg!Sla· 
tu':! to pass . similar Act to t·eg•~11te the successron to. 
agncultural lands. . . . . · · 

(3),Daughters should ,b~ ex~lud~d from tl•e l~st ,of sll~lUI· 
t.neous heirs enumerate~ in class 1, (1) of sPchon 5. 'll~ey. 
should . inherit ~nly in the. abs~nCO' . of the. other hem 
enumerated in the first entry. · · 
. (4) Clall$~ (d) of section 7 sho•ld be omitted. 

(5) Section 12 of the Bill in question should be made to 
apply only to property strictly known as Stridhan as defi!ICd 
by the Hindu Law. · · · · 

(6) .The order of succession to Stridhan f?l' a. Hmdu 
governed, by Dayabhag should ·be the Aame ns g1ven hy Dr. , 
Sarva~hikari. , · . ,. · 

I * * . , I 

The Secretary, :B11or Association, :Muzaffa.~pur. 
' . Ol~u~~ S {i),...,The definition of ~t.rid)lan is roo w1de. , Pro· 

pert1es m possession of a woman mher1ted from her husba.nd 
~d those given to her in lieu of mai!ltemmce ~hould be keft 
m a 'epar•te category; ClaU$e $-This net ·will not ~PP Y 
to agric1!ltural land, This is too vague .. lt sho.uld be more 
definite and e~haus~ive explanation sh9uld be giv~?; C!au1es 
10 ana: 11-Provision· should· be made to govrm mher1mnce 
0~ properties of dancin~ girls nnd Mobu~ts: Ol~u3r. 1S-

. R•gbts of woJLan over Stridhan [as defined m 1. (1)). have 
been too general. There should be some restrictJOll at }.east 
otherwise this ' would lead to too many ~lsputes;. 01 aust 
13· (b)-The order of succession of Stridban properties· (the 
definition of which 'has.' been macle .too wide) 'does not appe~ 
to be. satisfactory. All the heirs enum~rated from 1 to 
lhould be simultaneous heir, and as regads ·the otjler clauses 
they • are in favo~ of the pro~osed !mend'!:ent: · · 

The District Judge, Purnea.. 
· *. * * , jn my opinion no objection esn ~ogically . or 

ll<[Uitab!y be roised 'to the provisions of the . Btlls, t~e 1~· 
lrodlll:tion of which is 'indeed· overdue and ts c;asen~t&l If 
the women of India are to attain the smtus wh1ch IS coli 
!erred by law a& well as by r.ustom ·.,n the women of a ' 
ot~e~ civilised I!Ocieties. Indeed the attainme~t of .the•e 
pn~eges, which elsewhere are .enjoyed as of l'lght, ts :Ill 
IneVItable social development, which cannot be long delay~di 
At. t~e same time in this eountry, the leg~l ~nd. lOCI& 
Pos1l1on of women and in particular . the· wst1tution of 
lll~~rimony, are bou~d up with religious , be~iefs and super· 
111llons, which it can hardly be doubled, allll command tbP. 
llllqueatillning allegiance . of the • i!lite~te mai!Sea and I!VOD 

" 

of a la~ge' pr~portion' of \be ·educeted classea. Rene. i 
. app1-ehend that ther!l will be conaiderable popular oppoaitioll 
to the introduction of these Billa (ev;n 11lthough they are 
not to come into operation until 1946) and in tb~ae abnormal 
ttmes the propriety of cOUI'Iing such •\(!itation is open to 
grave questi9n. • • ' The provisions relating to inteatate auc· 

· cession may lead to further undesirable. fragmentation of hold· 
ings, and moreover, the prevalence of the purdah system and 
the almost complete a.bsence of female education will inevitably 
lead to the female full. owner ~oming under the dominance 
of her male relations, ,wbo will fight for and dis~ipate the 
property. 1 Without some considerable improvement in the 
social position lmd education of Indian women, I do not 
think . that the proposed legislation will do much to achieve 
its object of removing the inequities to which they are 
at pr~gent subject. While in sympathy with the objects of 
this legislation I am unable to see that any useful purpose 
will be served by its introduction particularly in these abnor· 
.mal times. The opinion of the local Bill' A~sociation is abo · 
enclOsed. The dela.y in submitting the opinion was due to 
the fact that the ofinion of . the Bar Association waa not 
1·eceived b~ me unti roth July 1942. . 

The District Judge of Ma.nbhum.Singhbhum. 
* I have the 'hOnour to., enclose . herewith the 

opirrion of the local . Bar Association and to report aa 
'follows:- . · 

(1) 1 agre~ ~ith the local Bar Association that the existing 
distinction .between the right of ':1 divided and an undivided, 
son to inherit the estate of his father shQulrl be maintained. 
It. will be highly inequitable . to permit a divided son who 

· 'has already taken away his share in the ancestral property 
to deprive the undivided son of his fathe1·'s share )>y claif\\• 
in« a further share in that' property. · The framers of· tho. 
Bill have abolished this distinction on the ground of 
~:mplicity. · But mere. simplicity at the expense of equity and 
nntut'nl Justice can hardly be supported. . 

(2) I also agree witb the lOU!\ Bar Association tha.t an 
unmarried daughter should not be ·put on the :l1lme footing 
as a married daughter. It is well known . ·that marria.~ 
entails a very he~vy expenditure amounting to an appreciabk'! 
share of th~ total assets of the father .and it will be highly 

· inequitable to allow a' married daughter the same share till 
an linmarl'ied daughter for whose ·marLinge her guardian 
mny have to apepd an appreciable amount subsequently out 
of her share of the property. If tlnl inten'tion ia not to 
exclude a married daughter from any share in the property 
nn alterilative 9Ugl!estion \Vill be to permit her to mke half 

, the share of the . unmarried daughter. · · 
(3) The Bill does not remove the present unsatisfactory 

1tate 'of law regarding the right of . a Hindu widow to in.· 
' herit her ·husband's ·property if she ceases- to be' a Hindu 

before re-marriage. Eor instance, if ,, Hindu widow re· 
marries, under the provisions of the Hindu Widows' Re· 
marriage Act (1656) she forfeits the interest mk'en by her 
in her husband's estate and becomes civilly dead so far as 
that esmtt is <~Concerned. But if she changes her religion 

· before her re-marriage the quP.stion . arises whether she can 
still be considered as civilly dead in ,respect of her first 
huslland's property. Accordin)l' !o Calcutta; Madras, Bomba.y 
and Patna. · decision.• . she forfeits her rl~tht to' her firot 

· · husband's property. but the ·Allahabad High Court hae taken 
a contrary view (see ·pa.~e 47 Mulla.'s Hindu Law, 9th 

• Edition) .. The Calcutta:, ·Madras,. • . Bombay . and Pat~~ 
decisions nppea~ to be correct nnd i~- is better to embody 
the pl'inc;ples of those deci$ions in the Code' after Section 20. 

. (4) The Bill is ·open to further criticism that i. does not 
remove the existing unsatisfactory feature of Hindu Law 
whieh puts a premium on the unclti\Stity of wid~ws. Accord· 
ing i,o the ·existing law il widow who ha.s inhe!ited her 
hushand's property cannot be divested ·of the Eame by her 
·subsequent unchastity. But if she marries again she becomAa 
civilly . rlead to ber first 1:\usband's property .in view 

.of the Hindu Widows' Re·marria~e Act (1856). The result 
is en open encouragement to a Hindu widow to ·lead. a life 
of promiscuity after succeeding to her .husband's property 
and . to di•coura«e her from ~e.marrying again and leading 
a respectable ·life. Ins~nces a1·e not rare where the widow's 
nenr relations have encoura~ed her to lea<l a life of open 
immorality and put several ohstacles to her re-marriage 
\Vith the s~le idea. of managing her de~med husband's pro·, 
perty on her behalf. The ~xisting law is thus extremely 
umnti.sfuctory. and i't ought to be remedied especially· when 
the codification of Hindu Law is now being tal!en up. I 
would su~l(est that the bar impose by Section 2 of the 
Hindu· WidOII'!'s' Re·marriage Act (18S6) ahould be altogether 
1•emoved. · . 

(5) The -word ·•unchastity' uoed in the Bill is not Cllpable 
of precise interpretation. Does it include a case wh~re a 
woman attempted to commit adultery but was prevented from 

. doing so by unforeseen circumetances! I think the word 
'adultery'. should he prefe!'J'l!d to the ~ord '.unchastity' fn· 
asmuch as it bas been precuely defined m oect1on 497, ·Indian 
Penal Code. · · 

(6) .Section 19 disqualiliea the · murderer as well aa the 
abettor of th.e murder from. succeuion. But it does not di4· 
qua.lify tb~ pmon who attempts !o commit . murder. .l 
penon may abet the commission of murder even tbon~h· t.be 
murder may not be event.uall,v rommitf.•d an<! under SPcl.ion 
115,. I. P. c., he is still. liable to punisitment. Th111 if .l 
instigates B to murder !us own elder brother C fO that he 
.may •ucceed· to c·. property but due 'to unforeseen caueee 
' B does not ~rnmit the ,jllUrder A· is still :n abettor and . 
I > 



will become di1qualliied 11Dder •ection 17 of ~he 1 P"!poaed 
.Act .. But, if A attempt. Ito murder C and thus c?mm1te 8\1 
ofience under section W'l, .I. ·P. C., he is not disqualified. 
.A person who at(empts to commit an offence eho~ld be 
pla.ced on the same footing aa the abettor, and aection 19 
requirea modification. . . . 

The District Judge of Saran. · . 
• • • I have the honour to say that in my opinion 

it is expedient to amend the codify the Hindu- Law relating 
to intestate successi~n and mar1·iage but I ,propose the follow· 
ing ame~druents in the Bills :- ; · • , 

(li) In section 5 of Part I {• ,testate Succession), the 
following clause be added to ClaiS r, liUb-clause (1), after the 
words "simultaneous heirs"-
. "The male lieirs enumerate~ in this sub-class will have 

the right of pre-emption without obs2rvance of any 
formal ceremony in esse of any' kind of transfer, 
·voluntary or involuntary, including gift and lease by 

· the female simultaneous heirs.''· . . 
2: The opinion of. the local Bar Association is enclosed. 

__...,...._ 
The Judicial Commissioner of. Chota. Nagpur, Ra.nchi. 

• • • I have the honour to say that whether· the 
Hindu Law requires codifiCD.tion and amendment is 11 matter . 
which primarily concerns the Hindus.. I et>Close copies of 
the opinions of two· Hindu Officers the ·Munsif and the· 
.Additional Subordinate Judge, Hazaribagh, dealing with 
this ·point. I sym~athise with their criticism re~ardin~ in· 
traduction· of marrted daughters ns heirs. Personally I arn 
opposed to the dividing of. property between several heirs. 
This leads to the creation of a large number of small 
. estates, and is an inducement to younger sons of the family 

. not to nttemp'\, to make e. living for themselves. I think that 
the additio11 of a fresh heir is not a move in the right direc· 
tion. So far as the courts ~re concerne~~ it will be a con-· . 
venience to have the law applicable to, .nindua in ·a definite 
Statutory form. · . · . · 

· As regards the ftarticula~ provisions of the Bills there are 
·~:~sf:~t:u~ce~s~~nd: note reg~rding the Bill dealing with 

. (1) Olause 11 Sub-clause (.!').-Clauses (a) Md (b) are not 
clear as to how the particular spiritual brother or the parti· 
cular disciple wh9 is to succeed is to be , determined. This 
~e ~;~f~~ as s. rule of uncodified law,· but ' statute should 

(2) C'lause 19.-Not· only the mo~rderer (or abettor Of· 
:~~d~d. but also personu claiming through him 1hould be' 

• * .. • 
. A copy of the opinion of the Ha.~aribagh Bar Associat'ion 
Is -entlosed. · -

at btst only a· rellect.ion ol tht traMlator'a mind upon 1h1 
griginal text cannot ·b! sufficient to justif_y a c~~nge in the law1 
of one entire commumty baaed upon thetr rehl!toua tenet. com
ing on since time immemorial from generation to g~neration 

' and imbibed by its members with the very breat~ they t&~e 
from their very birth. Unless, therefore, the learned l'\nd1t1 
are fully consulted and the texts gi~ing the laYf:i to the Hindus 
explored such legislations as are demed to be. mtroduced should 

.not be hurried through. . _ 
· From a cursory look at the bills as th~y are· ~ought, to be 
introduced it is apparent that so far as agricultuf~!l l~nd 18 con. 

tned the Hindus will be gov~rned by the Provmcml laws to 
~~ enacted by the P1·ovincial legisiatu1·es. . !3<> far .as ancestral , 
'oint family pi:Dperty is concerned they will be .governed by 
~he Jaw of survivorship. While so far as self acqutred property 
is concerned the Hindus are sought to be govented m t~e1r 
inheritance by the acts sough~ to be passed. under. these bd~. 
'£here is not only the likelihood of a oon~u.ston bemg made m 
case a person dies intestate as to the prov1s1ons of. the .Jaw .that 
would apply but ~!so there is a likelihood ~~ d1spute ati~~ng 
with regard to particular properties left by hun so as to ~rmg 
't 'thin the s'oope of one set of the laws or the other. F.very hW11 nroperty left by a Hindu dying intestate will h$ve to he 
s~ru~infzed to see which law is applicable to suclt property. 
This would neces~arily entail th~elhde.lp of ~~:iii~i :::rc~1~£ji\[: 
ly keen contests m the Courts YJ mg a.. • 

tion which by all means has to be avoi~ed. · • 
· ga Though I ha.ve had not the opport~n1t~ I<? look mto tho 

texts ·Or even to concentrak upon the unph~attOJ!S of the pro
visions of the bills due to lack of tim' as the Ga1.ette was avail
nble not without difficulty and . want of a. proper J;ibrary. !o 
look to the provisions of. thb Hmdu law sttl! eve.n hy lookmg 
it superficially it -is apparent tl!at the l~w of m~er1tance ncMd· 
ing to the· bills would resul~ m the mtJ·oductJOn of. strangers 
into the family and may be even in the house belongmg to the 
family. · Giving a shm:e to the daugh_ter would mean the ot1;1g· 
ing in of her husband and his relatives as oos~arers w1th .hf . 
sons of the person dying intestate. As accordmg ~ the laws 
ond customs of the Hindus a daughter generally h~es nt her 
husband's place that share is likely to be sold to a, third pers~u 
completely a stranger to the family. That . wo~ld 11ecessanly 
result in litigation and spell disaster to the. Jnmdy of the de· 
ceased person.· Such a course has to be av01ded at nnY, "oat. 

· I, therefore, would prefer a po~tponemen_t !Jf such bills th~1l have far reaching effect on the hie of milbons of ··sople t; 
after the cessation of hostilities. Thereafter if thoug)lt ~es1r· 
able bills: einbodyinf!' all phases of Hindu $Ociety ~a~ .he 11ttro· 
duced after· obtainmg sanctions , from those mdlVldul!s or 
bodies who are well versed in the old scrir,tur~s o~ th~ H1~~~: ' 
and are aware of their drawbacks or their f!D{lltcatJOns 1 competent to give opinion. In my hum~le opm.IOn,, there "f"; 
these should not now be introduced. 1n the legislature o 
enadment. , 

From th~ Additional 'subordinate Judge, Haz~ribagh • 
. Hindu qo~e, Part I (ln!!alat~ .qu.·cwion). . 

We are. of opmton ,that with the ~rogress of time the , 
Law requms modtfication and the present .codification seems 
to be in keeping with ci~c~mstances of the present .age. 
~ave and except that the hm1~ed interest of women as exist' -

· mg at present should not be d1sturbed. • 

I ha;e the honour to forward herewith the opinion of the 
Local Bar .Association. :I'he two bills in question have been 
drafted in pursuance of a scheme. to codify the whole Hindn 
Law. As appears from the documents annexed to the bills it 
is contemplated _to make radical changes in the ~xlsting lnw. 
One drawback to proper ~onsideration of the bills is that un· 
)Plls the bills relating to other branclies of Hindu Law are • * • "• 

· The Munsif of Hazaribagh; . 
* • • I ha.ve. the honou.r to 'submit herewith the opinion of !h• Bar Association, · Hazartbagh. . 

published no bod;y can have a clear picture of the •cheme the· 
committee have m view. As appears •from the trend of t.he 
present bills it is perhaps contemplated to make far l'eaching 
changes in all ·branches of Hindu Lnw. If these hills and , 
other bills which mar, follow in· their wake are Pnacted. Into 
law, ffindu society w1ll have to pass through a revolution the 
·like of ,which it hall not witnessed for two thousand· ~~:ars or 
more, Such revolutionary changes cannot be justified •11ileaa th• 
vast majority of Hindus are in favour of them or there is neces· 
sity to remedy evils which are shocking to tbe natural serue of 
justice or are eating into the vitals of 'Hindu &ciety. I 
regret I l1ave not had time to study in all their imp!ic&tions 
the dillerent proviSions of the' bills but I have no hesjtat.ion 
in saying that the present time is not suitable for pnactm~nt 

So far ~ my humble opinion is concerned while fully realising 
the !'e.cesstty of many ch~n~es in the Hindu L11.w as at present 
admtmstered I· think th1s 1s the most inopportune moment 
when such changes that concern the vital interests. of the Hindu 
9ommunity ~hould be introduced. The attention of the major· 
tty of the Hmdus due to the international situation arising out 
of the war is' so diverted towards it in one way or the r.ther 
that it is difficult at present 'to. concentrate upon any ~changes 
iJ!- the legal structure of the Society that has been 1Qming on 
sm~e ~ime immemorial and has got behind it the 'sunctioll of 
antiqatty and the legal customs, Every Hindu even to the 

• 'rem<!te villagers is a_ware of the J?revaihng law that has been 
commg from _goneratw.n t~ g?ner~hon and he 'Yill!ngly concedes 
to whatever !S embodied .Ill tt Without ever lhmkmg of putthtg 
any obstruction to the marriage or inheritnnce of a Rind11, 
The enactment of the laws as suggested would not only distu1·b 
the age _long tran9uillity of the &ciety which fonns the majQr 
population of Ind1a but would also, on account "Of- a misund~1·· 
standing between .those who believe in the moral tanction of 
the law as it now exists and those aware of the new ~nactm0nt.s 
be disturbed with the result that recourse will llave to he· 
-~aken to the law Con1·ts in every case of a person dving 
mteatate. This would naturally result in. disastel'. f·n account 
of its costly nature to poverty stricken people. 

It appears these two bills in question arc sought to l1e intro. 
dnced in pursuance of a policy of codifying the entire, Hindu. 
law in all its branches. Not only is piecemeal .legislation in 
absence of urgent necessity not a thing desirable by itself but 
also no definite opinion can be given upon such T•iecemeal 
legislation because they act and counteract on other· braudws 
not even. contemplat.<l at present. No opinion can thercfQre. 
be given about one branch of the Hindu law such as mart'1a~• 
or inheritance without having definite suggesticns of correspou',]. 
ing thanges in other brancheo. If the laws applicable to th~ 

of such bills into law. The present war fills so much ·Sl·ace. • 
in the thoughts of the people that it is- not possible for the 
Hindu community to give tho bills such care£ul <"Onsi·ieration 
as· their importance demands. Moreover, many of the propoe· 
ed changes are sought to be made in response to the ''ICWS of 
certain ardent refo11ilers. The legislature, as it is constituted, 
has no mandate from the electorate for snpporting or passing 
laws which will have • the effect of chnngmg the economic 
structure of Hindu Society. Changes are not to he 111ade 
merely because they embody lofty ideals: They should be 
made only when. thev are desired bv. tltose for whose henefit 
they are intended. Laws made in advance of the sentiments 
of those affected thereby bring in their train more evils than 
they seek to remedy, In ''iew. of the fact tha~ the bills it1· ' 
volve questions of vital importance to Hindu Society it is 
eminently desirable that tl1eir consideration should l;e jJost· 
poned till after the end of the war and should be taken up by, 
Legislatures armed with a special mandate from the llindu · 
community !.or .supporting such chanj!es. 

Hindus be a compact body. · -
Further, 1t appean the bHls are •ou~ht to be· introduced l•v 

urtain legislators without referenee to th~ learned Pandits wrll 
versed in the original texts co111tituting the laws of the Hindu~ 
ffll!ll time immemorial. Extracts from translation& which arc . 

'!'he proposala have tlteir roots in ideas whicll ~re naen to 
the very spirit of Hindu Law. No g~od can be done to an:." 
community by teari\tg it awav ft"Dm th~ moorings of its J.ld . 
ideals and culture. In the first bill it is stated that it wtll · 
not apply to agricultural' lands. That saving clause 't~s be~
introduced . because under the Constitution Act of 1935 tl!• 

~:~~~1 r:~~lat~h~ ~~th~~ ~r:he toBi\lg~~~~e ~~s:~~g a!:t 
d their view that they hope that th~ Provincial Legislature 
will t.ake up the question regarding succession to agricultural 
l:md. Hind'na are nn exogamous rommunity and if girls who 



!fill their p!arriag• lea•• the 't'illago of th~ !l~r~nta an freely 
red to inherit their pare~ts· land along wtth their brothers 

~ other heirs, the result will be that the joint family systan 
!in perforce be abolished and agricultural ·lands will come to 

owned by those who live at a great diJtance and can n~ver 
~nge for their cultivation. T,he vnst majority· Qf Hindu 
gricul~urists possesses email holdmgs and the parcela of Ja 11ds 

filling to the share of. gir~ of ~uch f~milies. will be • so small 
ibadhe girls and t\etr heirs wtll not, find ,lt worth-while, to 
t!Uin them and 'YIU be forced by the extgen~les o~ the situation 
~ dispnse of their s~ares ~Y sale, or otherwise ,with the result 
!hal great beartburumg will, be. caused to th~l~ brotliera and 
other !'<'lations on the fatbet· s side. CompetJtton among the 
!ilfagers to purchase the shares of the girls will lead to li~iga· 
lion on an unprecedep.ted scale. The joint family Eystem l>as 
m111Y adv81ltages fro1,11 the point. of view of cult!vators and · 
~tty Zamindars. W1th the passmg of the first bill not only 
1ill be death-knell, of the joint family system be sounded but 
the eultivabl~ lands of villages, will be .~ttet·ed ~way among 
thole who will not try to cultivate them and will s~ize the 
wlies opportunity of selling them for whatever they ca.n get. 
lome of lhe evils consequent on the passing o! the~hills can 
~avoided if Hindus take t_o endogamy but' that ls a possi· 
OiJity which they will regard with. abhorrence. ' · 

' * i, * . 
Before parting with tile subject 'I would like to add that the 

mla likely to result ftum the passing of these bills will be 
mitigated to some extent if a provision is inserted in h·lth, 'of 
~e\11 to the effect that the Act will be binlling only on those 
rho declare in writing before a Sub·Regis~rar that they· and 
their children will. be governed by them: To safeguard the 
mterest of tl1e vast bulk of .the Hindu community it. is abso
lutely necessary that some such provision. should be mad>.. 

faila to lind out 1n7 logic in making ~he wife' a ·aim~~ 
neous lieir along with the sons and d&/,lghters but not t'l• 
husband ·a simultaneous .heir of the wife. ' 

• * .. • • 
The Bill. is un·Hindu' and iJ an attempt to change the Hind11 , ~h~!!?: 0~~~ society altogether, and therefore should be 

· TJ.e Secretary, Bar A~aociation, Ranchi, 
The G011ernment Pleader, Ranchi. 

Hin1iu Law of intestate succ~ssion and the Bill introduced 
in the Central Assembly to codify th~ sam&. · • 

There are various systems of Hindu Law in the several 
provinces in the British India and ahnost every system baa 
its own law of intestate succession. The law thus varies from 
provinc.9 to province and it must be admitte~ that the pro· 
posed ·Bill would lay down a unifonn law for succe~sion 
throughout India. , ' 

The. principal •feature of the existing Hindu law , is the 
minor ppsition occupied by females. .Not •lnly are females 
disqualified to inherit when related in distant degMes but ths 
eotate held by them is always· a limited one. This discrimi· 
nation against 1emale succession ~tands out very_ prominently 
when. compared with the laws of' sucoossion under other sys. 
terns of law. It cannot be denied that there is a strong 

. demand for removal of 'these disqualifications and the limit&· 
tiona op the estate he~d by ·Hindu women. The. propoa~d 
Bill not only lays down a unifonp laws of succession for all, 

' Hindus in British In'din but it purports to abolish all limita· 
tiona to a Hindu woman's · estat~. Hindu wom~n :.vill have 
under it ,full and absolute rights in all prop~rty inherited hy 
them whether irom mal'lll or females. The remoV'al of this 
disqualification is expected to make the position in society far. 
better than it is at present, There is no doubt also that this 
limitation ou the estate o£ a Hindu woman is a fruitful source 

The Coilet'tor of Champara~, Motihari. of litigation in courts and accounts for a v.~ry large number of , 
decided reported cases but at the same time It haS to be taken • 

• • • · ' • . into consideration that a v.ery large m,ajority ·of these women 
~ The 1cope of stridhan to include proper.ties acquired are nneducated, living h~hind the purdah, and unable to look. 

through inheritance, pattition and maintenance should nJt be after their own affairs. It is, therefore., a doubtful expediency 
•idened, as. this provi~ion is against the list given br tlte' -to suddenly clothe them with absolute rights of transfer ~f all 
majority of Rishis, the Hindu Law-givers. ' . propertie~ inherit~d by them. In a majority of cases it can 

3, The limited interest of the women is a restriction bnsed be confidently predicted that they will lose their property 
on the principle of prudence and caution. ·.If .this restri~lion shortly after the inheritage. Th~ugh the estate of a Hindu 
i removed, the properties in a vBSt majority of cases during ·woman is limited sh~ has the full and absolate power over-
the pres1nt state of affairs will. find way into the hands of the income .. , She represents the estate fully but her aliena· 
"'theft!..merosn

1
,
0
e
0
ye.Jresn. d.ers a, nd t~!s will greatly affect the rights of· tions are only upheld if they at•e justified by a legal nec~ssity .. 

... . Ordinat·ily,. therefore, they do not suffer from any inconveni· 
4. Th~ provision ill class 1 under section 5 refill'l·ed to as ence except in cases of emergency where loans are required to · 

"Simultaneous heirs" should· be deleted. It is opposed to tl!P meet . urgent demand. This can be remedied by' extending ' 
~~n~ of Hindu Law and allows division of the property into the meaning. of the t~rm ·legal necessity •or by intro~ucing a 
ftagtnenta resulting in the poverty of the family. The present system of sanction from a court of law which will meet &uch 
order of succession mentioned in section 43 of Mulla's Hindu urgent cases. I am, therefore, of opinion that linlitstions of 
lew should be fo1lowed. · , n Hindu women's estate should ·not be abolished altogether 

5. The provision undet• clause· 7(a) should also be dcletec!, but power ov.~r the disposal of the corpus may be extended 
q ,emment economists 'ba've strongly criticised s11ch a law· gradually and during transition period, it may make subject 
•hich leads to a break·up of' the family pJ'O!lerties ~nd pre- to safe~ards as for example, sanction of proper court. 
;~t. atcumnlation of capit~l which is necessary for 'the well- The third important, objection of the Bill is to remove the 
... ng of a country. · discrimination ag~inst female succession. Women in & large 
1 agr~e generally with, these views,. · , . ' part of• India ar& debarred from succeeding to property in 

- 1 the same way as men. Daughters do no~ succeed '\Vith sollJI 
The Secretary, Bar Association, Pa.tna.. and ihe more. diEtant femal' relations are still :nore or loss 

l'he positive laws of the Rishis is mostly contained in excluded from succession. ·The Bill purports to put daughters 
Vr,t•ahara Khanda, but the same .. is inseparab.ly bound up, and other female I elations in a. more favourable position. I 
11~ the Acbara Khanda. The DwlJB~ or the twice-born ha>e do not think there can bB. any objection to the main proposals. 
~lfunposed restrictions which the Sudras have 11ot. Divorce OM thing, however, needs notice. ·The Bill 1ays down to 
~~d widow remarriage in the most unfettered mann~r prevnll· different modes of succession ,for properties belonging to males 
8· ~mong 'the sudras Ion~ before Acts were passed by the and females. · Under, the existing Hindu Law female heirs 
~~h Legislatures, and mspite of legislations the ,rthodox are given a more favourable position in r.•gard to stridhan pro· 

1Jhas have looked with disfavour on the legal rights 't'lrust perty.* 1'here is no ~eason therefore why diff•rent orders of 
on t em. by t~e legislatures. • ' succession should be laid down in respect of the ~roperti~ 
~hae B1ll of tntestate succession makes a daughter even after belongin~ to males and females.. The reason for dlfferentil· 

' fat s ch~n~ed her Gotra by marriage an agnate of. the ~ tion haVID(l gone it will be more proper to have the sam' rule • 

8,~~· Th1a 1s reEugnant to all Hindu ideas. She IS (I of successiOn applied to properties whether t.hese belong t.o 
lh'"""' Gotr!' sapinda, but she can not be called a Q,traja. males or females. In these circumstanc.s I think that the 
,· en the mclusion of the widow and the daughter as. proposal to give a favourable position to females . in regard 
onul~neous h · · th' b C · It 

1
ry well to succession to all property would improve the present law and. 

bt called a Hi~~~slha~ ~Se b~t i~r~6lc~se a JiiJd:eCod•. . be mor~' just to the 1emat.s, but I am also of opinion that the 
laws should not be replaced by tbe Angliciso.d same rules of succession should be applied to properties belong· 
ification oi the law as it prevails is not v~ry , ing. ~ males or fe,.m.ales. . ,; ·. 

0 
• 

but. to impose fantastic new rules ~f succession The "ecret•ry, . B•r As•oct' •tt~on, G•y•, 
· somethin~ from one and something from a'lother o ~ w ' " .. .. 

du Law Is most undesirable. , The proposed l~gislation iJ against the basic principle of 
Council has slowly changed ·!Ouch of Hindu ~!'w Hipdu' Law. Accordiqg to Hindu Shastras and a!so/opular 
!anted tho whole of it. The- mover of the bi\111 notion the daughter of the family is gifted away an ceases 

-, · It ·(not to amenJ!) and codify in .succe~s!ve to be a member of her parents f(\lllily. She be~omes, as it 
lr.d~. the. whole. of tbe Hindu Law now in force m BntJsh were, half the body of her husband and thus b!oome a sapinda 

of her new house. There is absolutely no reason in the 
. ook to th~ definition of "heritable properly" .. ' interest of existence and continuance of the !Iinda Society, 

ition of a. member loses its character by not to ups't this idea. and int"oduce a system of thought quite 
'fr<lm the joint property and a ~on ucquir,es contrary to that of the ancient sages. The .dumber of the 
, If tliis principle is not going to .be d1s· females who are members of legislative body or !ega! profession 

've ·stages", the bill would <ffect a ,very ' is' so small that ·for ,the sake of ·such few no rad1cal chango 
el'centage Qf, the Hindus. . , . . 

1 
·ought to be made in the conception of Hindu Shastras, Hindu 

e!ore arioes why not the sell ~cqu!Slttoms.s_ Law having kept the Hindu' Society ~n perfectly good order 
to deal with their property by testamento, since time immemorial, · 
orthodox people "to execute wills, iu Ol'~er To malce t.he female absolute owner of th~ propet'ties iJ also 
I effects- of this intended le~islation. 1~e against the Hindu Law. Tho female C:ass of High castell 
people· are more likely to safeguard the1r arePardanashiu, their education is almost nil and they depeJd· 
him the poor and ignorant masses who have ' entirely •tpon the unscrunulous servants and relatives, and '~hPre 
ent for the old Hindu Law, *This has been d~no in order to compensa~• them 'for the 

have beett invited from· people who~e whole' unfavourable position which they bold in respect of properties 
rged ~ith un,Hindu, ideas aud most of who, belonging to males. Now that females are being g~ven a 

understand the Hindu view,· poii!t:· . If t)te Bil very gooil position •o far 'a•, properti'l.l! belonging to males nre 
in Indian languages the Association· 18 • ~ure· concerned there would appear to be no reason for according 
ve aroused alround and. vehement, opposition. them more favoura hie position, in respect . of· 'su~l!ion to 

''lulat: eve\! if, ari. un-Il:indu legislati?n be necessary, f.or . Stridb;u~: property. · 
· g \he p~1vaj.G ~oncjlrns .of 1. Hmdu, the Ass!l<')&hon , '.1 

I' 



· allo who do not-obaertt Purda do not baY" an1 higher ~duca
tion and do not mix '1\itb, the outer. world. We ire. speakm~ of 
Hindu women in general. To clothe. thom mth abao nte . 
pow~rtl \fill encourage in the woltlen f~eedom from . the pro· 
tection of their male members and w1ll . endanger the .har. 
monioua feelings between huaband and wife and other .rela
tions. · · · rt f 

The idea of the Hindu Law givers 18 to kl!ep th~ P!'<'Pe. Y 0 

the family intact and only t~e male members who. hve 1!1 the 
house are to f!&rticipate but If females who .are .~ecessarily ,to 
leave the family on marriage a~ allowed !0 m~el'!t the fainilf. 

ro ert will be tom to pieces. The ba.sJC prme1ple . of keep· 
~g ~he yproperty intact will be destroyed 1f . such drastic change 
in Hindu Law is ma.de. ·. 

To .ay that the females do not get proper pnce ~f pro?erty 
even when legal necessity exists, is a v.ery feeble grou!ld. rnd 
if in some cases it happens, that is no sound reasonmg for 
making the change whic~ will UP,set the law which has been 
working so well in the Hmdu Somety; · . , 

It is therefore resolved. that "the Committe' is ~gains.t the ' 
introduction of the 'Bil11111' proposed". · · 

The Secretary, Bar Association; Ch'upra. 
. ' We ba~e carefully considered the Bills 'and we beg to pro· 
, pos~ that the following changes are ~Jecessary in the two Bi.lls. 

(A) Bill dealing with Intestate succession. . , · 
I. In,Section 2 clause (i) the words "in lieu ·of maintllnance" 

should be eliminated. ' r 

II. In Section 5 class I (i) the following sentence be added, 
after th~ full stop: . . . · 

'· "The ~le heirs will have the right of pre-emption without 
any observance. of any ceremony whatsoever in case of any 
kind of transfer voluntalj or in~oluntary inchrding ·gift and , 
lease by the £..male simultaneous ~eir'~. , . 

, · III. In Section 13 (a) after_ the words. hueb~nd the words 
"son, grandson, and grealrgrand son!' be added. · · · . . . ' . .. 
on the whole we ·are of opinion, that the Bills are commend
able and the main .provisions art! in keepin~ with th.~ march 

1 of time althou~h it will more seriously disrupt the Qlready 
decaying joint f11111ily system .. , . 

President, :Bar Association, Purulia. 

,I' 

's M.U. 433. T~ l~med Counael for the ap~nt aought 
t.o distinguish the case of Cossynath Y •· Hurasundar1 but their 
'Lordships did not even call upon th~ respondents and dismiii· 
ed the appeal. Their L9rdahips. observe ."It has been· decid· 
ed by this court in th9 case of Cossyn~th Boysakh ·v,, 
H urasundari Daui after most . fl!ll and ~ehbetate argument 
and consideration that tht prmc1plea wl;Uch are applied ill 

· courts of Equity ·in England· are not applicable to the cast 
of property in India.. when such prop'erty•is in the possession 

· of a Hindu widow".,.-6 M.I.A. 433, at page 445. 
· In my opinion there is no good reason for .chang_ing this lalt 
which has been in existen~e from the earhest hmes, Hiniu 

, females, if young, are liable to· go. astray either of their own 
accord or under the inlluence or mducement o! others (such 
instanc\lS are not rare) and they Should nGt be left in possession 
of ,immoveable property with uprestricted rights for which 
there i' really no necessity. ' · 

• * ' '. .~ 
The B~ Association, Sha.baba.d •. 

(A) Tlie Bill to amend and ~dify Hindu Law relating to 
iiitest&t9 succession. · , . 

Ola!lllt 6, Ola3s 1.-In entry ;No. h~ thi~ clause, 1t is provid: 
ed that son, son of a predeceased son, son of predeceased son 
of a predeceased lion, widow and daughter sha.Il inherit simol. 
'taneously. Thi omission to include widow of a predeceased 
son and widow of a predeceased ,<~on of 11 predeceased son in 
this entry is conspicuous. It is obvious. that while the posi· 
tion of a widow is pathetic in Hindu Society, that of a 
widowed daughter-in-law is still more so. . There is no jusli· 
:liable r.~ason to make a discrimination' between his widow and 

. his son's widow; In fact Act XVIII of 1937:. '!'he Hindu 
:women~s right to .Property. Act, 1937,. recognized injustice to 
widowed daughter-m·law and tried t'o better her lot b;)" placing 
her iJ!. the 'same position as· her deceased husband.' It would 
h' a retrograde step to go back upon thie legislation ,and 
ignore the time spirit which the framers of the Bill profess to 
follow.. We would therefore suggest inclusion of .widow of a 
predeceased son ·and widow of a predeceased son and widow 
of . a pr.~deceased son of a predeceased son in entry No. 1. 
We would further suggest• that in entry No. 1,. unprovided 
widowed daughter. a.lon~ should fuid ·place. and other. daughten 
should be placed 111 entry No. 2. · 

In entry No. 2 we suggest inclusion of moth~r and father 
alon~ with daughter oth'r than unprovided widowed daughte.r 

Considering the .unanimous opinion of. the Hindu Law Com· aS' sunultaneous heirs. It is but just and pNper tpat proVJ· 
mittee (consisting of emin!'llt .and ~xpenenced lawyers) and. of sion should be made for mother a.hd fatlier who will, in gen· 
ite favourable reception by. the Central Government I thmk erally pf cases, be aged ·and infirm and miiJ' in some' cases be 
that the Hindu Law should be codified but in my hum~le · physically disabled from earning their living. Entry No. 2 
opiuion there are obiel:tions to some of the clauses of the B1ll. · will read .as follows, Dau~hter othgr than unprovided 

A In Olauae 5 Olaoa 1.-A dist.inrtion should in mv orinitrn ' widowed daughter and mother and father. Entry Nos. 2, 3, 
be ~ade betweeri divided and undivid~d sons-this distinction and 4 will be numbered as entry Nos. 3, 4 and 5 respectively. 
has !on~ been maintained under t.he Dayabhaq law and· also . 0/all. 11.-Entries Nos. 3-7. will be .nw:p;bered respectively 
in Bombay and Madras und.r the Mitakshara, School' of Hindu as .~ntr1es Nos. 1·5. . . · ' 1 Law and in my opinion this distinction is based on sound OI!IUile 6.-Illns\rations will. undergo .changee in the light of 
reasoning. When a father separates from one or more o~ his the above suggestion-.• . · . 
110ns and r.'!lllains united with the other sons the father usus.!· Olll!llle 7.-(a) The 'intestate's widow or if ther6 is more 
ly makes ample provisions for the separated ~ons and there is • ~hah• nre.one widow, ·all the widows together · sha.Il iake half a 
no reason why they should inherit equally with the undivid~d •• 
sons the heritable property of the father. \ · · ld) Will :r!'..ad as follows :~unproV.ided widowed' daughter 

B OlaU~e 5 Olau 1.-A distinction should l:le dta.wn betw.een or 1f there IS .more than one unprovided widowed daughter all 
,ma~ed and 'unmarried daughtero ·and het\Vcen tlrem and ·such daughter together shall take half a share: ·Any: other 
childless widowed daughte~a. ~his distinctio'! haa beeil daughter or if there is more than one snch daughter DJi such 
maintained from the e&rhest t1mes. Accordtn~ to the daughter tog.~ther shall take half a shaoo. · 
Mitakshal'l!o School of Hindu Law "As betw.•en daughtets' the ·a· Sfu0b11-0cwlasu~.~ (e) an~ (f) are to 6e added and they will read 
inheritance goes first to the unmarried· daughters next to • 
daughters who are married and unprovid•d for and la.st)y to (e) Widow of a predece:~sed son and widow of a predeceased 
dauhters who are married and are enriched" ....... D. •F. Mulla's son of a predece1111•d sen or if there is more than one widow 
Hindu Law, page 38. · · all of them .together shall ta.ke half a share. 
Aceordin~ to the. Dayabhag School ~f Hindu T,aw also the (f) Each of the daughter's sons shall• take one share and 

nnmarried dauqbters exclude the marned 9Ms (Mulla'a, page .mother an~ fathe,r together shall.together take on9 share. 
93). Thie distinCtion seems to be based on sound rea•oning- lllustrat1ons Will ttndergo changes mutatis mutandis. . 
the ~xJ>'!nses of a girl's marria~e are heavy and therefore the '"9. The ryL~s do not seem, in any opinion, to cover all case>,. 
unmarried dan~hter has to spend a considerable amount of her . nke fQr 1nst~nce' t~e following illustration :- . 
inhe1'itance for her marri&llll and th9re is no reason why she The. compe~mg he1rs are (1) 'F F F F and (2) F F S S S S S. 
should inherit equally with a married daughter.-2 W.R.O.R.. No~ If rule IS to be applied that is to say, of two 'heirs, t~e 
176. . , . · one who has fewer degrees of ascent is preferred N 0 2 will· 

For the reaoons above 'indicated Clauses 7 (b) and 7(d) have prefer.\\llce over No. 1 as the former has £ew~r degrees of 
should be alter•d. ' · aNscen~ .than ~he_ latter. · . ~ut ~o .. 1 i~. neare~ in degree·than 

OlatUe 18.-The proviso to this clause is objectionablg, I b o. ~, . Th1s m our opnnon 18 mequ1tabl~. . · A 'rule· Should 
have never heard of any instance where an ortbodo>: Hind11 e provided for such cases · ' 
bad l'i'COUl'l'e to proceedings under the Divoree. Act again•t his · ' · ' · 
wife and ther•fnre an unch••te widow ohould not be allowed · . · St:ridlillfl. · 
to succeed '!'mlv b~ause the husband had not deprived her ·: 1~ (~) In this su~·clause we suggest . substitu~ion of ·th9 
of any portion of h1s property by a teetamentazy disposition ' "':0r ~ ~ male owner' m place of 'her husband' . This 8ug~es-
or otherwise or bec•nse the husband did not hav,, recourse to tlorr 18' m consonance with the view embodied' in the origuml 
pro'ceedin~s under the Divorce Act. ·:e~~~an~um. . T~e d~f!erence b:f the substitution sugg9Sted 

Lastly I am not iri favour of the abolition of the Iimikd death, !~0fhrt1h••. ~nher1ted by a woman will. devolve, ~n her 
eotat~ o~ th.e Hindu females. This point has be-.n .e~aborately . the Bill 

1 
e e1rs .of ~he male owner wher.'lall Mcodmg to 

·. dealt Wltb 1n the Exnlanatcry note {pages 2·3) but the l't'asons on her hon Y prd~pert1~s mherited ~y her husband' will devol.ve 
all•~•d for the abolition do not appear to me to be sound inh . usban s hms so that tn respect of the prop9rues 

The . propos~d lel:islati~n does not fo~low the Smritts in· . ·. 0~ :hted 
1
£rom othe~ male owner· than .the husband, the heirs 

evOl'V m.tan•~ and there IB. no reason why the females shnuld . to a ec:na.ed own,er wtll have no right. This U. whittling down 
be. ve•ted wtt~ absol'!te r1~~t simply because •ome lawvera of 

8 
m·t"' erable degr..,s the riglit of succession of the heir• 

omn~ . that th1o mt.r1cl~d, r1~~t hae no real b;ais on ·tho . • e owner Althon~h · - b k to 
~""""• ~hamllak Ra1 Jam 8 Jam Law (referred to at a 

0 3 , the original vie~ en.b di l· our suggestion takes u.s ac . 
?f t~e Explanotory note) de•~ribea the oxclmrion fro~ g the this suggestion f tho kilo m. the memorandum, yet we mske 
lnh~ntance of th• liOns, by thetr mother •• a healthy rule ae . Under th . .o~ e wmg reasOIIS :- ' 
tho . ...m• "" •x~er_t~d t~ be well behaved and obedient to in the prop!rii~~stl:ll~w, a woman has only a iimited esta}• 1"••• motl,•r lo w•n ner fovour · for the 6 h her death,· it de 1 er1ted b:,: her. fro~!~ a male own~r and on 
fp~.•le; who have hv all ont.horiti;a heen '!lve~~e Jl~~\\rs · t b 8 whether. that l ves on h1s he1rs Irrespective of t.he fact 
•• ·not• 1~ 11'• m•l• members of th•· fami' h ld 

0
•
8 

su • By the provt'sl'omnam•a 0W!J•r is h.usband. or :o<1y o'tbor · re, lation v""•n nn •h•o1"'• riqht. : ,1Y 8 0,n not !)e. de th bill L k T!, revolutionary stride ,.,1!1 e . • egtslature proposed to ta e 
2 of• tr'"Ti'~l r""•toynath. V3, .Hurasundari referred to st pa~e limited estate of ' vve are, m the llrst place, abolishinq th• 
• . • 'l~n aua lj note 11 •reported in Vol I f · th 8 woman The consequen f •L'- b Ution Tnd1an Dec~lllons old series. na•e 945 Th' ume .o the Is at the heir f 1 · ce o . ...,... a o 

!1m; tbie <1&11! iJ referred' tO 'ln tJ.' P 
0

18 was decided !n atantia! right i:u. 0 
mh e owner lose a very valuable and sub-

, · cas. ~ortd m tion rnade by htr 8lllul ths they cannot ·challenge an aJiena
1
· 

' . n e second . place th~>y are d~ri:'l~ o 



b 
... 'ght to inhent the properties except those inherited by 

I elr n 
111 

her husba.nd. This will be gomg rather to~J far and 
~~. ~~onnd t,o. evoke au outb.urst of p1·otests. In abolishing 
1~ 1' d estate we have ;o lake Cal'e that strangel':< may ·nbt 
bm~roduced 'and put, in possession of the family property ~~ 
~· will\<'.&d co dismt~g1:at1on of .the fam1ly an<\ Jll'Operty WI~ 
t~k up sanctity of · .l:imdu home'. To gual'd agamst thiJ! 

t.ingency we would add a proVIso to clause 12 :.,- . 
con 'd d 

1 
that a woman, des1ring to alienate 'her Atri<IM.u 

Pro~ e will give notice of this imention through court . to 
r~~~~~; 'of the last male owner' ~f such prope~ty .and give 
lb;m first. choic~ and in case of the1r refusal~ she 1B competent 
to make alienation to anyb~dy else. . '.. ·. 

(b) We suggest the f61lowmg ord~r o.f dev?lut1on :.,... 
(l) Daugh;er and son succeedmg as s1multan~ous hejrs, 

each taking one share. . • 
(2! Husband. · · · . · , · . 
(3 Daughter's daughter and .sons so.n. succeedmg as 

, simultaneous heirs, each takmg one ~bar~. · . 
(4} Daughter's son and sOil·~ daugllter succeedmg as s1mul
. taneous h~irs earl! taking on~ share 
(o) Mother. " 
(6) Father. · . · 
(J) Husband's ~eir. 
(8) Father's hel.rs. . , 
(9) Mother's he•rs. , :.: . ' 

1~ making this suggestion, we have taken natura\ affections 
and leanings of · the woman as the guiding f~ctor: If the· 
woman herself wer.~ to make desposition in~efV1110l, she WOUl~ 
not ~gree tc the entirety of her proper.t1es . gom.g .. to ~er 
daughter and no. share to. her son. · It will be pos1t1V:ely diS· 
tasteful to her 1f her· w1sh.~ were,· to ·be consulted, .that her 
son be postpo11~d to daughter's daughter a.nd daughter's son .. · 

(18) We suggest this clause to· read as foJows :-Unchastity 
of au intestate's widow cannot be pleaded as a. ground for 
d•qnatityil1g ~er .from succeeding to her. h~sband'a property 
unlesS- ' " · 

(a) Same.' ail in the ~ill. · 
. ~) Same as i~ the bill. 

The Bar ASsociation, M.~nghyr. ' 
· The Hindu Code,· Part· I.. . 

'fhe proposed bill aims at .introducing. very f~r· reachmg 
changes in the mode .at intestate successiOn. . It IS soughtt tc , 
adapt the Dayabhaga ·scheme for ltear aucc~mon wh1ch would 
mean drastic •changes difficu" .for. adJustment f.ot t~e 
llitakshara jurisdiction (such as ours). ~o doubt eer~m 
chang"'!. hav'e ~een. made by }he LegiSlature ~ 19~ a~ectmg · 
the moi!e Of succession but to go as far as this Bill proposes · 
would .be difficult to accept. . . , 

The provision for ~imultaneo~s success!on of a daughter 
along with the son would be h1ghly detrunental and cause of 
ruin of ·family property. . . . . . . 
, So far as . ;be provisions '?f remov.al of m: d!squalificat~ons 

are concerned the inclusion of aertam female . near relations 
amongst th~ enumerated heirs is goo~ bn~ to ma~~ ~he terms 
agnate and cognate a.'pplicablc to them IS. n?t Jltst•fied. · 

The Bill intends to abolish the woman's hmtted share. The 
question is a very controversial one.. The doctrine ~as been 
long established by judicial decision a;nd by ·puttmg the 
reatrictions on the right of the wo!l-en m respect of 11he pro· 
perties inherited by them-a great benefit has enured for -long 
and it is apprehended once the limitations are removed, women 
who po..oaess prope11aes will lose them at the hands o~ unscFu· 
pnloiiS people who under the present law have to proceed w1th 
t:antion. ' 

For 'all these reasoll8 we. are' opposed to the proposed Bill. ' . . . . . 
Secretary, Bar Associatio~, Laheria Sarai (D~bh~ga). 

1. Vh sre of opinion tha.t .the e:odification of the, . H!D?u 
Law IS a retrogade step, as 1t w1ll ~ake ~ the. law r•g•d, 
whereas the Hindu Law has 11ver remamed elastic and halt 
never failed to adapt itself to the changing circumstances ... 

2. We are further of opinion that it is not possible .to cons1· 
der the amendments and codification piecemeal and· m pa~, 
on merits. We must have the whole picture before ua'. · 
· 3 .. We, therefore, oppose the bills. 

The Sellretary; Bar Association, Purnea. 

Tbts Associaton does not approve of the Bill to ~end a.nd 
OOd1'! the Hindu La.w relating to intestate snccess1on. ~he .. 
~lll Is not intended to bring about a uniform law of success1on · 
~ the ~ountry as the .Marumnkattayam, Aliyasanatana and. 

ahudr1 law of Succession remain unaffeoGed and further tbe · 
la'Y relating to Mitakshara joint family which i• one of the 
•hie! sources of litigation remains unchanged. .We do not find 
j)Y reason why the order of succession as ,laid down by. the 
w•yabhag school of Hindu Law should be altered. The Hmdu 
Ill ome~·~ Property Act has already brought about an _improve· 

ent 1n the position of females in ·matters· of success1on and 
f~1h BWeep~ng ¢htinges as proposed in the Bill shon~d n.ot . be 
a ~ducecl1n these abnormal <lays when the country 1s passmg 
nllouhs day.s and the better brains are otherwise engaged. 

tb t e ObJe~t of the Bill be ma(nly to improve tbe.status of 
• 0~ "'?men that purpose can be very well served without 

ah rng the order of succession if the women be allowed an 
la.::' u~ .estate instead of a limited one as under the present 
tlass au In that case' it is just and proper tM.t succession to all 
•u~i~. Blridhan shonld be governed by the general .law of 

... 
The Assistant Secretary, Ma.ithil Muhasabh&, Ddt·. 

.· · bu .. ng.-, . . ' 
'£be Malia'lllbha is opposed t.O \Oe billa 'lleing pwed into law. 

The M~hasab~ opposea tliese amendmen(.B t.O 'lie preae.nt lillldll 
C.:oae. · . 

The Secret<>ry,. S.m ~t&n Dharm Sabhtl1 Arra.b. 
• • (Sh!l>ha.b ... u). 

Vodiftcat•IJ•I of .l.lmau Law. 
1. "The' Sanatan JJharm ~abha o! Arrab" expresses ita 

deep seru!e of dissatisfaction and re.entment at the mtroduc· 
.. tiou o! tile two .b1.ls1 one amenumg and codifying the 

limdu Law relatmg to "Intestate Succesoion" and the other 
codu"ymg the .t:Lindu Law •·ctat1ng to .Marrtage, as beu•g re· 
pugnant to ,\11 sense· of Hindu religion, Society and a1f that ia 
J:11n!lu like. 

2. Before introducing any change in. Hindu Law it sliould be 
. k~pt, ·in. mmd · that the l:.hastras dealing with the rules of 

. • Hin;d!l:' S,ooiety' la'y great l!iress on the principles of a very. high 
ordll~ · of · apir1tua:1 lind religious thoughts and ideas; besides 
Hindus have a deep rooted socio·relig1ous life ba~ed on the 
Shast••ic hiJUllCoions followed and respected with implicit faith · 
inspite·6£ tefcirn\3' attempted! ll-oTe than once b)' very capable 
and influential leaders of the ~ountry: Having this fact in . 
view Queen Victorill in Her Majesty's memorable proclamation 
of 1858 onnounced that there would be no interference in the 
religions and customs of this country. ·. 

3. 'l'b.ese Bills sel'lt to introduce rigid rules of statute which 
·will revolutior.ise the entire Hindu civilization and create 
sericiua coi\fusi~n· and chaos leading to disruption of the affec· 
tionate ties of ve1·y near and dear blood, relations so natural in 
human societies. · 

4. Particularly the . simultaneous succession of widow, 
daughter, sons and sons of predeceased sons · 'and the like 

.. tlu:owing the most respected mother and father in the back 
ground in the order of succession is an idea: quite. foreign to 
Hindu sentiment and religious heart, leading to the shocking 
effect of breaking through the sacred, natural and cordial rela· 
tion· existing among the members of the farr.ily, 

5. A son ·has the mord duty of paying the debts of the 
father according to t l)e Hindu Shastras but according to the 
law sought to be introdu"ed be may get· a very little share in 
the property of his father. 

6 .. It is said that the new law would give greater privilege to 
the woman folk quit~ equal to males. It assumes that in 
Hindu society women aru neglected. This is au indirect 
iltRuit' to the oldest civilization based on liberal and beneficial 
ideals,, . . . 

1. 'l'he Hindu · Society :iS, based' on most considered rulea of 
.. the Shastras. Hindus as a rule have the greatest respect· for 

the weaker sex 1 iri the world. ',rhey have been always anxious 
. to· place her ]Jerson and honour unde1· the shield of her father, 
brother, husband, son and other n.ear male relations. They 
fully realise tbeil' natural weakness; The proposed l•gi•lation 
gives inequitable right to women, which will be deal~' with 
hereafter in connection with succession . a.nd 1t1'idhan. 

* * • , • 
· · Particular. . 

(1) T~e defiiution that property acquired by a woman at a 
partition or in lieu ol maintenance would be her llridhan is 
objectionable on the gr~und that in the first place s~ch pro
perties cannot revert after the death of the woma.n to the 
lamily to which they belonged, and for no falilt ~·· rell8ou ia 
such a family going to lose its own property and a consequent 
perpetuation and name of its ownline, and secondly because 
a wolllan given absolute right ,is apt to squander away ' such 
properties during her life time making all sorts of illegal and 
unnecessary .alienations to ill deserving persons of her own 
chojce however scandalous or dirty iG may be; besides, tbia 

. involves an exceedingly inequitable ratio of acquisitions for it 
is only a· won.an who is to acquire in a three·fold manner, 
namely one. from her patents, another from her husband and 
the third from her n.other whereas a male is to lose in equal 
proportion. : . . ·;. . . · 

(2) 'l.'he share of a daughter on succession being half that 
o1 'a son violates the efficacy qf a pmda ·offering and the In· 

junction that a Hindu must have .a son to prevent his entrr 
into hell. .4. Hindu son offers oblatioll8 (Pinda) and sucoeeda 
to property ancestral or acquired and of all kinds. A Hindu 
,laughter cannot and she is to get property lD another famil7 
and a lot is given by way of dowry as well. Sne ~etB" a lot 
\\lhen the male line of her father becomes extinct. l.f- Wld~r 
such advantages with the aforesaid disqualification she ia to 
get still .mofe it wotild be mn:ch too. hara upon the 10n, and a 

'; i fi'Uttful source of ill· will from which may spring up evils of 
litigations of the blackest type may arise, and fiUaJ luve ia 
bound to vaniSh into thin air. 

(3) A son has a pious obligation to pay tlie debt of his father 
even during th~ latter's life time but while this .burden ia on 

· the 'son none is to be on the daughter who is fu reap advantages · 
'without sharing the loss. This appears to be inequitable and 

~*~· ~ 
The General Secretary, Champaran District Hindu 

Sabha, Bettiah. . . 
'Tlie present amendtr.ent suggested in the Hindu La.w broadly 

defined have, got 3 aims in view :-
1 Marri~ ge.. ' · 

II .Sucoe•sio~ 
III Stridhan. 
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II-Successi011. 
· The chief change• conten.plated 1s to giv~ shares . to 
daughters and w1dows even in cases there be son 10 the family. 
This is probably on the analogy of Mohammedan Law •. Hs 
vicious results are not,ceable 10 the Mobarnrnedan Socwty 
where numerous Muslim Estates have been redu~ed to p1ece .. ,u 
H will cause fragmentation of Hindu Estates hkew1se. The ,. 
females IJJ'e generally not competent to manage estates and as 
auch .they fall easy prey to unscrupulous . money·lenders who. 
always keep vulture's eye over big estates. , · 

, l/l-8tridhan. , 
The scope of stridhan sb~uld not be wid~ned as has been 

done in the. present deli01t1on. The Committee have adopted 
the interpretaUon of V 1gyaneshwar upon, the al?ka of 
Yagnavalka; but tho definition· of stri~han as .g1ven by 
Vigyaneshwar bas not been. accep~d . by different H~gh Courtl 
in india; ao the property acquued by females from 3 IOomll 
nan.ely, inbentance, parLi~ion and maintenance have been ex· 
ClU<l'eu U'Odt Lilt: CIIL~~vry (II lfflldiWII ptOJIEl'l'tY• Ill~ fJJ'IJ!IotOl'LY 

given tQ a woman in lieu of mainteruince fr0111 ~ta :tert natur• 
. is a right restricted in its enjoyment to the claimant o~ly and 

so does not become her atridhan property. Let us co~s1der the 
defillition of stridhan as giv.en by old sages, the H10du law· 
givers. ·' 

Lord Manu defines 6tridhan as follows .:-
' "What is given bcfo1'e nuptial fire, wh~t is preoented in 

bridal procession, what ia conferred ,pn wife through 
. affection ·.and what is received by her parents, . and· 
bro. her are called stridila11." 

Rishi N arad inenti•,ns six kinds of atrid !laJl
(1) Gilt. before nuptial fire. 
(2) Gifts in bridal procession, 
(3) Donation of husband, 
(4) Gifts by bro:her, 
(5) Gifts by parenti. • . 

To the above Rishi Vishnu bas add~d the following :-. 
. (1) Gifts by hu~band on the occasion of his marrying a 

second wife, 
(2) Gifts after marriage by husband's relations, 
(3) Sulka. 

Rishi Yagnavalka follows almost Vishnu, but the, word 
'' ! '' bas ~iven rise to much controversy.· Vigyaneshwllr 
bas interpreted thelast word to mea11 every kind of property 
acquired by- fen•aleg ns stridhan. · 
-.The Hindu Law·givera have given an exhaustive definition 

of ~tridl1an but they, cowhere, mention the property acquired 
by female frott. inberitnnc~, pat·tit:on ·or .maintenance as 
•tritlhan, Ty my mind the word ''or t!te like'' is not capable 
of such w1de interpretation. The word must .be considered 
ejusrl•m qP-n-.ri• w.th those mentioned above. So in my 
hwnbl~ op:nion the properties acquired by females nt part1tion 
or in lieu of mainteMnce or by inheritance should be excluqed 

· from the category of stridhan property. 

Np. 3.-UNITED PROVINCES. 
From the .Socret~ry to the Government, United Pro~ 

vitioes, J,.dichl Civil) Department, to the Secretary 
to the Government of India., Legislative Department,· 
New Delhi, No. 1995/VII-384/1942, dated Luoknow, 
Ootobar, 115,1942. 

• •. • I am directed to forward the opinions of th~ High 
. Court and Chief c~urt and other associations and persons • • 

2. Hill Excellency tbe Govtrnor woulcl prefer to express no 
opinion in the matter which His Excellency considers the 
Hindu community shoull ~.ecide for itself. . 

· 3. The Bills· were published in Part VII of the 'United 
Provinces (:lazette, dated June 27 and July 18, 1942, in English 
and Hindi, r.spectivoly. · . . 

From the Registrar. Ri'l'h Court of Judicature at 
· Allahabad, 

" ~ • I :.m directed to say that the Hon'ble the Chief 
Justice, Hon'ble Mr. Justice H. J. Collister, Hon'ble 
Mr. Justice J. J. W. Allsop, Hon'ble Mr. Justice U. · S. 
Bajpai, Hon'ble Mr. Justice Mohammad Ismail, Hon'ble. 
Mr. Justice Kamala Kanta Vanna, Hon'ble Mr. Justice A. 
H. deB. Hrur.ilton, Hon'ble Mr. Justice R. L. Yorks and 
Hon'ble Mr. Justice P. P. 'M. C. Plowden have no opinion 
to offer. , . 

Hon'ble Mr. Justice S. K •. Dar and Hon'ble :Mr. 'Jaat.l.ce G. 
P. Mathur and Hon'ble Mr. Just:ce T. N. Mnlla have recorded 
the following opinions :,.. 

Hoo'bfe Mr, J~ti~e S. K. Dar-I am in general agree
men~ w1th th~ p~mc1ple un~erlying this Bill except in . one 
part~cular wh1ch IS the bas1s of the provillions contained in 
Sections 5, 6 and 7 of the. BiU. As the Hindu Law stands at 
preFent. th~ l!l!pa_rste ~state of a Hindu goes by an order · of 
~u~10~ tn whtcb wtdow and daughters do not simultaneously · 
mhmt WI!h the aon. Public opinion has sufficiently moved to 
athll~w a Widow. to claim inheritance along with the son and to 

IS extent H•ndu Law may be amended and a widow 
110

" df a pde-dec•a~d son and son of a.· pre·deceased sod :r~ 
pre· ecea~ . •'on m•ght be treated as simultaneous heirs. But 
ID my opmlon orthodox Hindu opinion in these Provinces ia 
not yet r:'dy to concede to ~aughters a share equal to half of 

I 

the son in the estate of a deceased Hindu simultaneously with 
other heirs enumerated in seet1on 5, clau 1 (l) of the Bill 
and l would11 tberefol'e, delete ''daughter' from the liat of the 
euumeraLed heu·s m sect1on o, c1ass l Jl). . · · 

J:lon'bte Mr: JtU!Ict l:i, l'. M.at/1ur-Very drastic changea 
have been proposed m the Hindu ·Law xelliLing to inLestat.e 
succetunon, wmcll 1 am ah·aid, would, be ceuse ot interminable 
litigation and may spell rum. ".rtt,ritab., property"· in clau~~e , 
(a) oection 2 does no~ take into account the jomt family pro
perty. l'hat property would· conunue to be· governed by 
J:iindu law and would exclude the female heirs. The result 
would b.~ that there would be an eternal struggle between lhe 
nmle and female heil·s. 'l'he latter would try to prove that 
the propertf d1d not pass by survivorship and tne former 

• woul(j try to estab,ish tl1a~ it did. 
I do not think tha~ the provisions of Muhammlldan Law 

allowmg daugnters one·half oi the share of the 110ns bave in 
any way n~en conducive to the peace and happiness of 
Muhammadan families. I\ is theoretically · ~ouect t.O allow 
daughters' share but I do not approve of it on account of 
practirlll dllliculties. _ 

1 am of opinion that it ·would be sufficient to codify the 
Hindu law as it now stands after recent amendments, but that 
it would not be right to make further proposed changes. 

·• * * * * 
Hon:ble Mr. /Udtice T. N._ Mulla-agrees with \he opinion 

expressed by the Hon'ble Mr. Justict f:!. K. Dar. 
2; 'l'he opinions of the District Judges of Moradabad, Ag~a, 

Meerut, Allahabad, Benares and Gorakhpur were invited on 
the Billa and the1r opinions are sent bertwith. · 
. The District J'Uil.ge, Moradabad. ' ' 
For the reasons given in the 'Statement oi Objects and 

Reasons', I am in favour of both tbe bills which me"t t·he ra.' 
· ·quir . .menls of the p1•esent time. · · 

· 'J.'ke Dia!r&ct.Jwige, .tl.gra. 
The Bill appears to me to be rat.her !united in scope. I 

would have p1·efmed the joint family system w liav.9 been 
. done away v.:ith so that. ther~ might be no question of any 

1>roperty p!ISBII)g by survivorship. . · 
IJ/au.se·6, VtaioB.l.-I would prefer "Daughter's son" "Son's 

~aughter" and "Daughter's daughter" to be put in one entry 
hke w1dow, son, daughter, e;c., just after 1he simultaneous 
hell's. !t seems. odd lor example that a. daughter's son should 
exclude a son!s daughter or tllat he should .•xclude his own 
sister. I Gherefore propos~~tin Class I, these three shouid be 
put. 10 one entry to be numbered (2). As to the proportion in 
wh1ch th.~y should take amendment should be made in Clause 
7. The.e should.also be called simultaneous heirs. 

ClaWJe 7.-The present p.use should be numbered 7 (1) and 
a~other clause 7 (~} should· be added as follows if my sugges· 
t1on re. am~dment of Clause 5 is accepted. 
, 7(2). The distrib.ution of an· intestate property among the 
~unultaneo~s he1~s m entry 2 of class I .sha.l take place ac~oord· 
mg to the tollowmg rules, v1z., . 

. sbi~~.Each "DaughLel·'s son"· of the intest.att shall take one 

(b) Each "Son's daughter" of the int~state shall take one 
share. . 

(c) Each "Daughter's daughter" of the intestate shall take 
half a share. . . . 

The Dia~rict Judge. Meerut.· . 
T~~ most Pl'?nounced depa1·ture that the bill makes !n the 

abohtmn of H11ldu women's limited estates, It is felt t.hat 
as the. woma!l of many other communiti's in India take a full 
estate .the H10du. women alone should not be deemed competent 
to e.nJoy full rtghls .of· ownership. The law o£ people iJ 
fash1oned on .tb~1r soCial structu1•e and national .~conomy. The 
Hl!ldu Law 1n 1ts progress through ,centuries bas not escaped 
th~ ~atural processes of evolutiOn, The recognition of 1 
kntnma son. a~ son in cla~se. 2 (l)Ab) cennot be justified on 
any legal prl_llclple. A kr1tr1ma son 1s nothing more than aa 
appomt~d he1r of a person. He is not a sou in any other re& 
pect. Such a person canno~ be recognised for the purposes 
of collateral successions as a sori of the adopte~. 

I have felt .strongly for many years that the daughter •bould 
take a share m the heritable property of her father along with 
the •.ons,. the prov.ision that she should get half a share of a 
shn Is htghly ~qmtable. This l'ight however in my opinion 
s auld be r.~str1cted to moveables bnly and not to inunov..abl• 
prop~rty. The aim of law is to ensure the good of the great· 
fst ~rmter. If a daughter inherits with the son's share in the 

BID! Y ou.se and similar property we would introduce an 
~~dei~~.:hlc~ H~ldd cafuse. <;<>nsiderable friction, heart-burning 

0 1 
1 T 1n m ~. all)lhes. The Hindus ar.~ exogamous 

~ Pt . ~· .sever1ty and resulting inconveniences among 
. ~ 1108 1n brd1a of a daughter's shares a!ong with the sons 
~ar~%~~;,ea ~h pro~erty are considerably set off by ~ow;in 
f Tfg d . · e Hindus so long as thoy preserve any !deals ll' d 10 utsm · w:o~ld .not resort to cousin marriages. The 

1D u comm~nlhes m the South where marriagea among 
Internal ~o!'sms take place are an exception in • his matter. 
s~n 11!Y opln~obl·the daughter shoul<J have half the· share of .• 
&p•d~nedm:~~~m:. property ol the father' if it exc~eds certalD 

mJhc ;a tide of ~he estate inherited· by Hindu women· from • 
one.e 8 011 con~mue to be a limited one and not an absolat• 

• th~~a~~f!~;tia~ol? .atte~r· aht. ~ecesting th~ list of heirs &ralnd 
• I affections and tiesc.al~s bl tdn e~1tance on the basis of natu 

1 . . 0 oo 1s needed. The rl!ances of • 
~e~son eavmg at his death a son of' a pre·deceased ~reat grand· 
0 may be remote ~ut there .is a physical possibility of aoch 

' . 
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contingency. There 'ia no reason' to excl~de such 11 descend· 

anr class. 2 II father should hav;e prec~d9nce OVer a· lnother or 
reast they should bo~h inh~rit equally. 

' 1cloll $, 4 and .5~-I do n?t, soe· why fath0r's sister's son 
ehould have a pr1v1leged posttlon over the mother's brother 
Jllrlicularly when the law has given a very ltigh place to a 
,uur's son. 

It .~rns to me that advantage should be taken of reducing 
I he· Jarge number of heirs provided in til& liln,iu • Law and 
after rneeti;ng w!th the claims of certain telatipna the prop~1·ty. 
would be mhented by the state rather than mdividual. 

- • * * 
Dil!trict.Judge, Allaha.ba.d. 

I am no\ in favour of any attempt on tho pa1•t of the legis
lature to ,1ntroduce cha_nges of such a drasttc 11ature in tl·• 
''"' relat~ng to th~ Hmau~. Th,e attempt to codify llind•1 
Law relating to various sUbJ~cts !S a very .laudable ~M. llut 
tbere seems to be no justtficatlon for mtroducing chao~ea 
therein which .a~e iundam.entally opposed to Hindu concept~ 
of law, and religiOn. Commg to the Ia:-v relatin.g to intes:aw 
1ucceaston there seems to be · no ham m enlargmg the Til(hts 
of a Hindu widow. But in my opinion there seems t.o ,,e no 
justificati.on f?r. ·changing th~ Ia~ whicli gives her only a · 
limited rtght m the property mhented by h•·r. 1f she is mQ.-le 
10 absoMe owner of such property ·it is more than likely thnt 
such property would pass out of the family. Having reg~rd 
to the present ~'Onditions when education is still' so poor parti
cularly among women in India the ignorance of the widow Is· 
in many instances successfully exploited by unscrupulous per· 
wns to the detriment of the family. The giving of shares in 
a father's property to the daughters is also likely to have l!n· 
desirable consequences and wculd lead to the disintegration ~f· 
the Hindu Society as it exists today. Hindu estates, big or 
small, would gradually dwindle into nothing as they would m 
l:lloi'Se of time be parce)led into infinitesimal portions owin~ 
111 their devolution on daughters. At present howsoever lm·ge 
the number of children may be, the estate retains 1ts integrity 
and no share passes' out of the family. The ·disanvantage 
which Mohammadan societv suffers from on· account ~f Puch 
disintegration is partly niitigated by the custom e:1isting 
among them'by which .it is possible to have marriages amongst 
roosins. Cases are not uncommon in · which whatever vtcis 
silu~e.s a Hindu family ·may have passed through nnd what· 
ever movables it may have lost, the landed property has b~An 
preserv~~ 'int~ct with .the resul~ t~at the r,e~resentativcs of a 
former illustnous family are st1ll m a· poslt1on to eke out· a 
living and the original estate is preserved more or less intact. 
~he present custom by which the daughters of the· inmil~ 
reeeiv~ ceremonial gifts on special occasions from their fn!her s' 
family will gradually disappear and ·this will lead t.J sOCiRl 
changes which would adversely affect Hindu society. The 
Hindu Law of Succession, is also based to some e~tent. 011 the 
C<l.ll!ideration whether the person who Inherits the property 
Wlll be capable of' offering oblations to the deceased ance•tors 
or not and this. aspect of the matter Ia totally ·ignored by the 
proposed bill. 

The provisions relating to the personal property of a hemit 
or &n ascetic or a perpetual religious student are also not 
<:~~mplete. According to the bill, the heir to the property of 
'~ ascetic or a Sanyasi is his disciple. But if he lenves no 
~lSCiple but leaves a Guru. Bhai or a disciple of a· Guru Bhai 
1t does not appear what will become of his .property. ln 
Achuta Nand Das 11ersus Jagannath Das, 21. C.L.J. page 96, 
a. Guru Bhai has been held to .be a proper successor in s'lch 
~rc~mstances. A similar view was taken in Bhagwan Ram 
· DO] Das 11ersus Ram Parpan. Ramanuj Das, 22 Calcutta 
bh~e 843. In the case the Collector of Dacca t•ersus Jagat 

ander, 28 Calcutta pa~e 608, the Guru's Guru wns ~rame.d 
~lei'S of ·administration against the Cro\vn. 'l'he Bhatiaji 
r ela was reco~nised to . be an heir in Swarath Gir "ersm · 
• agannath Gir, 3 Law Reporter page 503. It would t!leretore 
'Ppear that this matter requires 'further . consideration. . . . 

District Judge, Goro.khpur. 
·Jlersonaliy I do not agree with all the pro>:lsioml·. of l.he 
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d tndu ·Code, Part I (Intestate· succession). This Blll intro· 
t ·~ two very important changes in the law of Intestate MC· 
esstoo aa it at preaent prevails in this countrv. One imnort· 

ant lochange introduced is that women surceedin~ to property • 
~1! nger ta~e a life interest in that property. They are g~vcn . 
I.e ownershyp of the property. The second change 1s. ~hat. 
to male relatives o! the same del(l'ee have been l!iven a rhzht · 
vi .•ucceed to property with the male relatives: The first pro· 
m:lon g;an~ing full, ri~hts to female heirs instead of ~iving 

, I rely. hie mterest 1s, m my 9pinion, very uaeful and salutary. 
in 00ll8lder that. there is no reason at all why 11 female s•wceed· 
ri gh~ . pr~pertv should be debarred from possessio~ f•1!l 
sb~ 10 1t. Once she has succeeded to the property, .1t 
go?•ld ~!so later on pass to her own successors instead. of , 

tng the reve.rsioner of the last. male owner. 

1, The SeC<\~d pro~~son which l!'ives a right cf .>accession to 
male relatrves With male relatives of the same degree dces not 

~PPeah to .me to be necess.rilv an unmixed bleNsin~. I ro11•1· J/ . t at m this coun~rv. such a provision is likelv to ~reate 
n•tde~nble difficulties. ' In India the major oortion of t.he 

~~Pulatton lives on ogriculture, Mcst ,nltl'icultur)sts P?••e•s 
thf? small assets. }'he usual oo••••sions _of an ni!l'tcultumt 1n 

1 1 
country consts\s of nOTiculhtrnl tmnlements. J,nlJoCJk~. i 1 ~ and a few house-hold goods. There are nlso petty 

sh~~lU~Ol'S in fairJv ]ar~e •numberS and the:v also D()Ssess II 
111.1' e ,In land. These are the usual pos;•esslons of the . great 

]Only of people in tbis country •. II the pre~ent Bill, 11.11 

propo•ea, is passed,'! !eel that· partition of thest good~ 
between sons and daughters of the deceased will result m grea• 
hardslfip to the sous. Often enough, there may loe cas,., 
where a man may leave behind just enou~ agr1culturnl inmlo· 
ments and animals which may suffice for cultivation bv one 
s~t of .people, If da.ughtera are also given a right of 3ucces· 
ston wtth the sons, 1t 1s very probable that immediate p~rll· 
lions would have to take place. Daughters contmuo to be 

. marri~d ,in other families, which often live at distant places, 
and 1t IS but to he expected that, on the deaths of their 
fathers, they would like. to realize their own •hares of the 
assets of their lathers in cash, or to carry them away witb 
tltem. In such cases, the sons would find that they aro lr.ft 
with too little goods to carry on agriculture properly, 1'!t•re 
may be cases where a m~ .. may leave onlv two bullocks and 
one plough and if he leaves behind a son and a daughter. the 
partition of these will make it impossible for the oon to cat·ry 
on the work of agriculture at all; whereas the dau~ht<!r will 
not be ·very materially benefited by claiming her share and 
obtaining a partition from her hrnther. The result will be 
that. in most cases, families of al(l'iculturi~ts will find it very' 
difficult to carry on, ii a man dtes leavmg behmd ~·evera.t oou~ 
and AP.veral daughters. In some cases. dau~hters may a~r~e , 
to Jet the sons utilize all such essential articles and m.w not 
'insist on immediate p1rtition, but these c .. es are not ~xper.tod 
to be many in number. The position will be worse •s soon 
as the dau~hters themselves die, becan,e .her •uccessora are 
sure to insist en immediate partition. The result. will be that 
families of small cultivators and petty Zamindars would he 
completely ruined and would not be able to carry on their 
work properly. 

Difficulties are likely to arise similarly in tl.1e casea of ~~~~~11 
traders and b1.1sineBRmP.n. Tmm•di~te port.itinns of the busi· 
ness concerns are sure to ruin them. With very lew rxcep· 
tions, daughters get married and go into 11 family whirlt main· 
tains them, and. even if thev are depriv~d of all share in the 
assets of their lathers. it does not mak~ it imnos!ible for 
them to continue to live properly. On the other l1nnrl. if 
shares are given to daughters, sons would often find it impos~ 
sible to· cari:y on their. work at all and this would nappen in a 
large majority of cases !n this ~cuntrv. There may Le ~<1~es 
where there is only one son and several daughters. In those 
cases, the partition of the shares of the dau~hter. would le~~o 
the son in a still worse position and he may not have enoug~ 
materials left either to carry on agricultural wo~k or to contt· 
nue the business that might have been caiTled on by the 
father. · · · . dl f .1. Even in the cases of a large majority of fl!ld e class am~ !ea, 
difficulties ate likely to arise. In most m1<ldle class lamlluls, 
father find it a. very difficult problem to provide proper cu;· 
rcers for their sons and, if this law of intestate ~uccet~ston IS 

, introduced. the situations would be still w~ne. ~n a l.arge 
number of cases, fathers have to support thm sons m buPine&s 
and in all those cases, those business concerns would be affect· 
ed very adversely, if partitions are ~ought. by the iaughters. 
Of course, there will be. some cases m whtc~ successton of a 
daughter will not matertalty affect th~ . fom1l": and the sous 
would be able to carry on very satlsfactorlly ~ven If the 
daughters take away their shares. Such cases are, llowever, 
Jikel• to be very sm~Jl in number in -this cO!JntJ1'. flncb 
case! will' be only those in which the person dymg mtesta1e 
leaves hard cash or "-xtensive,zamindari or other properhty. h 

1 also feel that it will be onl:! in these lew ~,as.es t at ~ e 
dau hters will surely be the gamers due to tpe m~roduct1on. 
· f t~e right of sriccession with sons suggested m th1s Btl!. In 
~ases where the person dying intestate lea':es a Jar~e !'~oun: 
of ro erty, the shares of th daughters Wtl! ,be matena "I! 
the~ :m be able to take them awav and utthze them, ~~t ~n 

• 8 lilrge majority of cases, I ~eel. .that the daug~ters Wl A ,e 
1 'f th rovisions of th1s Btll are possed mto un c, . 
.A!:~~?di~g 1: the custOms of the Hindu society, as ~ons.1t~:~ 
at present. daughters do ~ot take anY. shares as h'pelrs 'd th~t 
f thers while sons are ahve, but social customs r?Vl e 
dau~htP.rs visitinp; fat.hP.rs or ~rother• are o

1
ft.en lti~P.~ v¥1~~ able gifts and these gifts contmue over a ong peno · ble 

daughters receiv~ considerable amount of cahsh ath~ fa~ilya is . 
t ·n these gilts· 1n most cases, w ere . , 

pr~~e\he 1 total amount' which a girl receives th~ngh guts : 
\:uahy much more than tbe value of. her share m 1the n\~me e 

f h b th aifts contmue over a ~ng 1 . · 
~~ her at er, ecause he ~1, .1 1 do not mind gtvmg 
T.he 'male members of t e &ml Y a ~0 • 1 d· on 
t.hose gifts, because they h~ve to be g~ven ~~~~1\~vbes :t hy 
different occnsi?ns and the!r expensis can oor family un an 
them from tbetr current mcome. 'j a P ·n not b~ "orth 
averal(e the assets that a man iay eave The sbar~ of Lhe 

:r::\~~~h ~:wa ~!~d~~~~~ ':mt~~~~~sbnce she tn~h~ ':::!e 
that sbar.e and srk~l a par~1t~notJtik~ t~at~: :rft; later OD, 
members of the amt Y wou hose cases the dau~ltters will be 
as they do at present: In t middl•.! claS!! families probab.v 
losers rathe~ thal ga'rni !~ceived by a j!irl is on an 5v.ra~e 
t.h• cumulatiVe v;.3e o /r s the, value of the share ~he ml~ht 
not very much ' t oren rom · d d to th• prooerty of her 
have rec.eived .. if she had s~c~ee eof this Blll. It is only in 
father, ac~ord11n~,~~ th:h P:Od'~~;b~rs are decided losers, 11nder 
cases of r1ch amules a · h familv the vain• of the 
the prese~t sy~tem. , In everv r~d to the' vain' of the share 
f1ilts recetved 1s sma 1as ~~mp~ It is onlv in these f•w en•~• 
that would 20 to a ldobg b;~efited by the previsions nf thts 
that a dnugbter. won .de th•' for such· cas~s alone such a 
Bill, and I do not canst er •• . 
Bill ou~ht ·to be po~e:· in ~iew the fact that tlie passin~ 

Of course. we runs ~·11 bl han~e the pr•sent sv,tem of 
of such a Billhw~. c:;nstdei: i! bound to pf!ect verv ndvmely 
life ~ll!cngst. tde 1m .1ns. ""Ste~ Of course, the joint Hmdn 
the , JOIDt Ifin U llllll 1 "J ' 

... 



family system has its defects, boi it is very doubtful whether 
its advantages do not. out.weigh the defects. The introdnc· 
tion of the provision' giving right of succeiiSion to the females 
with the males of the same degree is sure to result in dis111p· 
tion of joint Hindu families. It will also dis.organize a Mrn· 
her· of customs prevailing among~t the Hindus and I consider · 
that the benefits that woald be derived from the Bill do not 
seem to justify taking the risk of· introducing o( these ch•ug· 
es, There is also likelihood that the amount of litigation will 
very considerably increase. There will either he frequ~t 
partitions or there will be constant disputes between th' male 
and the female · successors. This fs likelv to arise, because 
the fwale successors, would be living apart from the male 
succeiiBOrs, would b.elong tn different families and would have 
entirely different interest. Male successors . of one iudiv1dual 
usually Jive at one place and together and, therefore, they •1an 
manage to carry on amicably. Often enough there are dis· 
agreements· and litigation arises\ but it is much less ft·equent, 

~:lde~h!o~:l~=~~er\::!~~ t~e~l{hNe ~nm~:~Ja~~itth~ 
family. Keeping these points in view, I feel thlit the t,rovi- ' 
sions of this Bill giving right of succession to the females 
with the males is not a very qselul one and is at least premn· 
ture under the present conditions of Hindu Society. ' 

An argument is frequently brought forward that the right of 
succession of females has been working successfully amon~st 
Muslims and Christians. I may point out that in most cases 
where women could materially benefit amongst Muslims nod 
Christiaus, methods of evading their succession have been 

~~~~utdedin :~:~~; t~t w~~t~~s fr~~tim ta~lti~s111:~:t nr~ 
most cases the ptovisions of the Waqf deeds exclude inherit· 
ance by women. In fact, most such Waqls are execnted with 
the specific object that the property in the family s\ould 
remain with the male members and should •not :;o to the 
females .. Everi amongst . Christians in EnRland. it. was found 
necessary to introduce the system of Enta1led Estates in 11rder 
to preserve ·properties belonging to the lamihes of the Nobles 
and the Peers. · ' · 

One other evil that is likely to arise owing to the introduc· 
tion of this Bill, is' that there will be an attempt even amon~s~ 
the . Hindus· to ensure that marriages of boys and ~irla take 
place · within the same family. Amongst Mohilmmadens, thero 
is a tendency to marry girls in the same family, so that no 
portions of the immoveable property moy pass to ~ther !ami· 

· lies. Marriages amongst members nearly r9lated ·in b~ood are 
. · . not considered biologicallv advisable. Amongst llindus, they 

are oonsidered very undesirable. It is very likel:v thlt, if 
right of succession to dau~thters is !n'anted, there •will arise a 
tendency to· encoura~e marrio~es within the family nnd .often 
alllOngst cousins. Such orA the evils that are likely te arlM, 
if the proviaions of this Bill are clianged into law. I foe! that 
the drawbacks .out-wei~h the advanta~es of the Bill and1 
there!ore} qonai~er that this !ill shQald n~t ~e passed. . 

Additional Dist~iot & ~s Judge, Gora.khrur. 
My objection .to this Bill is thnt it does not AA for. ~qou~h. 

If ·it is proposed to amend the existing :S:ind11 Law I can s~e 
no reMon why the amendment should not be a thorough o:te. 
Sex distinctions, in my opinion, should be· abolished '' lto~&ther; 
but in the Bill, as it stnnds, there are numerous instances 
where moles· are favoured more than females. For. example, 
the son .of a pre·deceased •on is to . inherit along with the 
widow, the son and the dau~hter cl the propositus, whe1·cas · 
the danghtet of a pre·deceosed S(ln is excluded from inheritance 
by the widow, the son and the dau~bter. Similorly a 'Sister 
cannot inherit while there is a brother alive. The same dis· . 
criii\ination between the sexes also l~nds to· preference being 
given to agnates before cognates. The daughter's. son, for 
example, is postponed to the stn!s son; bnd in ~he ~~se of 
distant be'rs those in th9 male line are preferred to those in 
the female line. Another' example of discrimination is to be 
folllld in the special rules of succession to Stridhan. . 

In my opinion all these distinctions between the sexes 
should be abqlish~d with one clean sweep. I shculd therefore 
recommend the following amendments in the Bill:-

(a) Intestate suc11ession to a woman's property snould b~ 
precisely the same ss if she had been a man (substi· 
tuting husband lor widow wherever necessa11 ~I 
course). ' 

(b) A dau~htor should take exactly the same share as a 
I!OU and not half a share as proposed by the BilL . 

(c) Females should inherit along with males of an ~qual 
degree of relatiomhip. 

Thns, in my opinion, the' enumerated classes of heirs should 
be: . . ' .. 

f!).WMow or husband; and. descendants per stirpes. 
(u) Pa»ents. · · . ' 
(iii) P~rents' . descendants (brothers, sisters etc. l per 

abrpes.· 
(iv) Grand-parents. 
(v) Grand-parents' descendants· (uncles · \unta ftrot 

COI!llins ete.) per stirpes, , ' · ' 
. And as for more distant heirs, those desoonded from a nearer 
?esce~dant · of , the propositus, choald be preferred •nd ahoqld' 
inhent per st1rpea. · . . . 

The District .l'urlqe, Benares. · 
~h• 'Rill •elatJnr . to intestate rn~.cession pronoses 

to mtrodooo some drastic chan Rea in the existin~ Hindu La·~ 
~me lern.ale• who have hithe~ not been classed aa hetrs 11~~ .•nclnded 10 the category pi h~1rs tuul il. is proposed· to confer 
•'IIIlO them .all ab110lute nght ~ et.he wll.•te; 

1 . The propos~d legiala;tion ~ill h~sten the destruction of Join~ 
Family System "It is generally considered thai the joint 
family system is gradually dying out, but in fact even nirw 
there is a very•large number .of joint families. It is ileliev~d 
that in a joint family considerable· protection is afforded to· 
all the members of the family whether major or· minor, weak 
or strong or carable of 081'DlDg their livelihood or [,Qt. The 
sudden death o an earning member does not dislocate the 
family unit. ·Many persons believe that only in a joint fnmily 
ther~ is full scope for seJf.Jess serv.ice. The proposed legis!&. 
tion . would make it impossible for a new joint family. coming 
into existence to rgplaoo those dying out by death of the 'mem. 
bers or by disruption. Under . the existing ·law the sons in. 
heriting sell acquired property of their father or the grand-sons 
inheriting to their maternal erand·father take the estate as 
members of a joint family w1th right of survivorship. the 
introd~ction of female heirs, some of whom may go out or the 
family by marriage. will make it impossible for the continu. 
ance of the family as a uni~ ho\ding ·joint prop,rty, It is very 
doubtful whether the· leg1slat10n would be welcome to · t!u: 

- majority 'of the Hindus who are sought to be bound by it. 
Under the existing laiv a widow is not entitled to any sh.ue 

if 'the deceBl!ed has left male issues, but she is only entitleJ 
to get a share equal to that of a. son in case of partition a'l!ong: 
the sons. Under the existing law a daughter also is· t!Ot en·· 
titled to any share, if the deceased has left male issues. Roth 

. the widow and the daughter in the proposed legislation would 
get certain share with an· absolute right. Considering thf · 

· present illiteracy among the women.folk it would be ruinous 
both in the interest 'of the widow and in the interest o[ the 
members of her husband's family to give her 11 share along 
with her sons and that too an absolute one, If she ia a ~tep· 
mother the trouble of the sons would know no :bounds. Jl 
she is youn~ and inexperienced she may fall into ·the ·trap of 
some designmg persons and bring ruin upon herself by parting 
with her share. Sufficient provision ·has already be•n made 
for the widow by giving her a share along with her sons iu 
the separate property of her husband under the Hindu 
Woman's Riglit to Property Ac( of 193'1. The daughter iH 
bound to go out of the family by marriage, and .the 1mb-divi· 
sion of the property among S(IDS and dau~hters is bonnd lo 
lead to continuous litigation and trouble. Provision, !towev~!, 
ma:v be made entitling the daughter to· claim maintenomce out 
of her father's property in the. hands of his heirs provtded ber 

. husband is dead and tha~ she has nothing sufficient to !nil back 
u~n. This will to a great extent prevent unnecessary sub
d1vhion of the property. · , . . , 
~he other object1on to th& proposed leg1slat1Qn 1S ~hat no.n & 

d.1ughter and daughter's daughter are classed. as hetrs befcre 
mother and father. Mother and fathgr amon~ Hindus are· re· 
·garded ·with the greatest respect and, affection .and there ap· 
pears to be no reason as to why they should be cl~ssed as 
heirs after 'S(ln's daughter and daughter's son, who h~ve too 
look primarily to their parents and their families for snpport. 
Section 2 of t.he Hindu Law of !nheritance Am~ndment Act of 
1929 accordingly should stand.. . . 

The definition in Section 2 clause 2(b) that a ·woman shall 
be deemed to be an agnate of her father and his agnates even 
after her marriage is repugnant to the true conception Q( 1n~r, 
riage among :S:indus. . Marria~e -is a sacrament and ~ fus•on 
takes place. between the girl and her husband upo11 such ~ar· 
dage and the girl ~asses into. the Gotra. of her husband.· Such 
a definition accordingly is irreconcilable. • . 

' . 
From the Re~str~r, Chief Court of Oudh. 

I arn direct<:d, to· send herewith cot•Y' of opinions. of the 
. Hon~ble Chief Jud~e and other Hon'ble Judges of t,~1s Cod~ 

aa well aa of the D1strict Judges of Lucknow, Hardo1, .Gon ' 
· Fyzabad. arid Sitapur on the bills to amend and co~tfy. tile 

'Hindu 'Law relatjng to intestate Succession and Marrtage. · · 

--. 
. . OPINIONS. . , 

·The Hon'ble .Chief J.tdge and other Hon'ble Judges of 
· the Hon'ble Chief Court of Oudh. · 

In its . broad features t~e propos~d Act marks. a distinc\ 
adva~ce m \he progress o£ the codification o£ Hindu Law 
a~~ tn the removal ol archaic rules. It gives· statutory re_cog· 
mt1on to . many rules of succession laid down in judic1al . 
~eciswus. 'l'he proposed enactment tends to secure unifonn· 
1ty . ~y removmg sotne of the conflicting. provisions of the 
var~ous schools of. Hindu Law. Thiil uniformity ·would 
facthtate the administration of justice. · , 
· Sect~ons 1 and 2. No comments are necessary, . 
Sect1ons 3 and 4, Clarification of the question 'whether the 

provisiom of the proposed A.ct should or should not be subject , 
to c~stom des~rves .considerati~n. In the. province of Oudb 
constderable d11ficult1es have ansen owing to conflict between 
statut.e law and customary law. Act XVUI of 1876 commonly 
known· as the Oudh Laws Act provides in section 3(1>) (1} 
~hat the, law to be administered ,by the Courts of Oudh shall, 
m quest10n1!' re~ardinj!. succession, special property of female~. · 
?et.rothal; marr1ag11, d1vorce. dower, adoption etc., oe acco•d· 
!n~ to the custom apnlicablc to tht pnrtics concerned whiclt 
1~. not contrarv to justic•, equity or ~ood conscience. Proviso 
(n\ to clan•e 3 only removes the conflict between the prono.sed 
Act and ~he statutes reonllatin~ succession· to . impart1ble 
~sta~es. The word$ of thia provi.sion do Jtol. affect any special 
famllv. or' local custom havin~ the force of law. 
&ctton~ 5 to 8. No commen!JI are necessary. 



Section 9. The rul~~- of preference specified in this clause 
afWDP' more " enumetat&ug tne e&ltiUug rut~• Man &llllpu1). 

ill~:;:'; 10 !llld 11. Embody well·r~cogl)ised rules of Hindu 
!All' ,.Jating to succession and t.J!ell'. IDCIUSIOII in the Hill 'will 
· statutory recognition to the prmc1ples 111 torce. 

B1:Ctions 12 to 14, L:odify th~ 'law !'elating to stridhan and 
end it to make it more consistent with modem conditiOns. 

amSectiollll 15 and 16. Embody provisio~s which have been 
accepted in other systems of Ia w. 

Section 17. Validates inter castes marriages. 
~ecliOIIll 18 a~d 19., Cod.ifies the law on matters which is 

of considerable Importance. 
Section 20. Removes .. the old r~le which. excluded from 

inheritance persons s~ffermg. from. blindness and other dif..ases 
considered incurable m nn.01~nt times. . 

Sectiqns 21 (a). Embodtes t~~ present· Hindu Law. 
lb) Me,kes a change· m c~rtam respects. . 
Sections 22 and 23. No·commcnts are necessary. 

• * * * 
4th August 1942. •. . W Y. MADELEY. · 

My opinion on the proposed legislation ia as .f•llows. . 
1n the illustrgtion to sectiOil 2( d) instead of the words "~elf~ 

acquired property" the wo1·ds ('se~ara.te property" be ·used 
as sel.f·t•cquired property thrown· mto the common Block 
becomes joint property. . · · • · 

Section 2 (l) (h). I would not include kdtrima spu in the 
definition of "so~". I think "dwyamus)lyayana son'.' must 
be defined. . The term is sometimes used to mean a sou 
begotten by a man on t.he wife of another and sometimes it 
means a son adopted with. the express condition· that he is 
to be the son of both fathers. ' The word should mean .th~ 
laaer only. · . 

Seclion 2 (1) (i). I •would not include the property 
acquired by a woman bY inheritance. or at a partition of J;he 
family . prqperty or in lieu of '!laintenance or by purchase 
with her husband's ft1nds as strtdhana. 
· Sectiou 2 121 (b\. T wm1ld omit this clause. · 

Sect.ion 2 12\ (d) ljjj), I would omit this dause. 
Section 5 .(1) 11). r would omit the word . ' 1dan~hter" and 

add it' ~fl<>r t.his clans• . •~ r.lause 121 nn,d r•nnmber ·other 
clauses as 3, 4 and 5 in place of 2. 3 and 4. - · 

. . . . P. d .. AGARWAL, 
Jv.tlge. 

The proposed Bill relatin~ ~o Inte~~te Su~~ssion: among• 
Hindus represents in my opmton a d1stmct adv.ance upo1_1 t~e 
provisions ·of the Hindu • Lav.; in force. in Br~tJ!Ih Indta Ill ' 
matters· of succession· and ought to rcqe1.ve favourabla reoep· 
lion. The Bill, however, doe$ not. ~ake mt? accou'!t custo1~s 
prevll)ent in dil!erent parts of Br1t1sh India, particularly m 
·the tJnited Provinces. where wido;vs and , daughters are 
excluded from inheritance unde" anciel)t custo~s. and unless 
a provision is expressly made .in the orop~seil B1\l that cust~m 
will not be allowed to ddeat. the nrovmons , of the prop~· ed 
'Bill in matters of succession. the Bill is not likely to yte!d 
fruitful r&sults I should SUjtgest. t.herefore. that tbe B!ll 
should, provide • t.Jiat the rules of SUCCeF~ion laid down !.herAlD 
will appiy notwithstanding th' existence of any· custom to the 

~ntrscy. * · * . * I ,j. 

17Db August 1942. 

ul1UL..i,d .t:IASAN, 
rUU!fe. 

! agree. ~ith llir.: J u~tice UlluJam .t:Iasan that the Bill should 
prov1ue that t.ne 1·w103 01 ~ucce>olon 1a1d !IOWII tnerew Will 

apply, notw1tlu;tanom~ tne existence of any custom t~ ~ne 
contrncy. . . . . 

·!t IS proposed .that the Bill shall come mto forc.e on the 
lst Janua1·y .1946. .t'resumably it is intended that 1ts proVl
siolll shll 'be applicable to aJI sui~s p~nding on that date. 
1\r,f. appeals iwhether filed before or after tne. 1st J auut~.t) • 
1946) against decrees passed prior to that date to be governed 
by. it or not! In view of doubps that have ~risen on such 
pomts in connection with recent enactments 1t. seems . verI 
~·~:able. that the position should be .!)lade C!uite clear in the , . 

.t. R. W. BENNETT,·. 
Judge. 

19th August 1942. 

\. The purpose of t.his ·Rill h. IY>tnl'l\~nd~hle. In my. opinion 
~~bresa provision should ba made in the Bill to provtde t~at 
the r~le of succession as laid down therein will apply notwlth· . 
~nding the e1istence of any custom to the contrary. ' · 
tb 2. ~t should also be made clear what will be the effe_ct of 
th 8 BtU when it <'.Omes int~ forr.n on the decrPes passed prtor '1' 
. e dat. when the Bill nome~ int.o force. If no clear proyt· 

"11°0 is made there may he trouble as to the r~h·ospe,dl\'e 
~ ect of the Bill. 

. •· * * * 
G 'H. THOMAS. 

' (Jhief Judg~ . 
. ~"'1 Anguat 11141 ' 

The District Judge, Lucknow. 
Tho purposes 01 ~u• illU •••lu to we w ue endrely com· 

menaallle. J.t 111 moOL Ue>~rao.e, m toe dJ'il plac~, t.nllt there 
shou!d be a c.:Onunou J.aw ot W\.e~t.ut.e ,utc~lllatuu tor a.t .uluul.l.$ 
in .tmttsh J.lldl&. thereby ass1wuaung toe MIIUkbuara anu 
JJayabuaga JUf!Sdlctloa. ~n tne se•'Oua place, pro~e•• reco~m· 
t1011 Will be g1ven by the amended .limdu Law to the n~ma 
of the Hindu ')Vomeu as regards property. 'l'he law as it at 
present stands scverely restr1ct.s the~e rights and is not in 
consonance with enlightened public opimou. I believe that 
edJ,tcated. Hindus generally realise that the reforms contem· 
pl~ted by ~e proposed legislation are long overdue and that 
Hmdu society ·can no longer be governed by obsolete lawa 
which .were drawn up many centuries ago. '!'he question of 
what shares should be given to the various heirs of an 
intestate person is one which· must be decided aftet full dis· 
cussion between leading Hindu jurists and is not one in my 
opinion which can readily be decided by . a non-Hindu1 but 
after perusing the explanator,r note it is difficult to cnticise 
the proposals aqd the reasonmg of the sponsors of tho Bill. 
The two Hindu Ch·il Judges of this judgeship have both 
expressed the View that the provisions of the Bill appear to be 
reasonable. Speaking generally it ·appears to me t'hat the 
proposal to abolish th~ Hindu woman's. limited estate is moat 
salutary. This disability is peculiar to Hindu Law alone and, 

·' whatever ·may have been the· reason for imposing it in the 
past, there is obviously no justification for it at the present 
time in View of the increasing emancipation of Hindu women. 

· It cannot •be denied that the disability is responsible for one 
of the most fruitful sou1·ces of litigation, the result being that 
m~ney is unnecessarily squandered by parties and much time 
occupied by 'judicial officers in the disposal of these cases. 
It is well·known that the full'value of the property transferred 
by a woman with a limited estate is not paid by the purchaser 
on account of t:le fact that the transter is invariably challenged 
by the reversioners with the result that the limited owner 
.suffers financially ~ven though there · may have been le~al 
necessity for the transfer and further it is very doubtful 
whether the reversioners. even if successful in challenging. the 
transfer, are 'any 'better off after having spent large sums in 
prosecution the litigation .. Th~ reasons given by the 
sponsors 'of the BiB in their explanatory note for abolishing 
the Hindu woman's lhited estate cannot be serionelv contro· 
verted. The alternatives eonsidered bv them do not, as 
pointed out in tho note. J•eally afford a !olntion and T con.ider. 
that they have taken the best course by resolutely aboli~hing 
the whole conception of a limited estat.e by placin~ the Hind11 
woman on a par with other wompn in India. I have no doubt 
in my. mind that Judges as a whole will welcomo the refol'lll 
not only on the highe~ ground that it will free· the Hindu 
woman from a .most serious disability but also because it will 
abolish a· type of rase which is much· too frequent ill the 
court!! which ·entails considerable time and trouble in deciding. 

The proposal to allow a widow, a son and a daughter to 
inherit simUltaneously is also one whlch should nieet wtth 
approval. The existing law whereby a ·son alone succeeds 
p~oceeds upon the· assumption that the females of his family 
are incapable of holding and managing the property. ,This 
conception is quite obsolete and should no longer be allowed 
to prevail.. It has been pointed out to me by one of 'the 
Hindu Civil Judges th~t in some place$ the cust.om of exclu· 
sion of the d~ughter from inheritance' prevails nnd that as 
this custom is oppo~ed to the. modem idea that there should 
be no sex disqualincation, I om of the opinion that steps 
. should be taken to prevent such a ·custom from. overriding the 
law as ainend~d .in the Bill. A clause could be inserted that 
a custom which defeats any of tho provisions of the .Act shall 
be deemed tu hav-. been aboli•hed by the Act. 
• * * * .• 

. The I.listriot Judge, Hardoi~ . 
I am :not in agreement with some of th? 1mporta~t pro.vi· . 

gions of the Bills and sm thus unable to vtew the Btlls With 
favoyr. 

.' District Judge, Gonda. 
r fully agree (o th~ proposed ar..endment. 

. The DistriPt Judi!e, Fyzabad. · · 
I gerier:Uly welcome the Bill which proposes to give. nhsolute 

right to i he female heirs among the Hindus and abolishes t~e 
. limited estate. This gives her right sim!l~r ~o ';"omen m 
other communities and is 'bound to reduce htll,latlon t~ens~ly. 

· The social condition and concepts had been raptdly deter1oratmR • . 
· the position of widows without moVing at the same rat.e towards 
giving such a right to them. The e·rils of fm11mentRhon of !he 
property are not to be preferred to the betteri_ng_ o,f t~e hvmg 
condition of the widows in the present mater1ahsbc time~. 

I prefer that the adopted sons should ~~ve the fl!lll!e nghts 
without any reference to the form of adophon as thts 11 hound 
to simplify matters. ' . 

I am also of opinion that. a divided sol! sh~uld not ltave a 
share.in the property of the mte•tate. Th1s Will h.ave a moral · 
tf!ect on the son to behave better and not to ~tsrupt the 
family. He ·will have to pay more rejla~d to. hts father. If 

. he is sure of no penalty in the way of mhentance ~b~ mere 
aternal tie may be found to be much weaker than 1t 11 lliP· 

p ed to be to keep the family intact ~hese days. Moreover 
~hen he separates he is likely to be prov:'d~ for by the father, 
By ~ettin~ a share in: his inheritance he ts .li~ely to ge~ a much 
great.er, •h!i~e. than he would have been entttled to ~ he had 
remamed JOIU~. · ., 



I would like that the share of unmarried daughter be one 
and not half. 'The ,married daughter is to get !!lore ,if she 
and the unmarried on• inherits equally as the marned da_ughter. 
must get.. something out of her father's assets at the t1m.e of 
her marriage. The father incurs exp~nses on the marnage. 
The unmarried daughters should be reimbursed for thes~ .a.nd 
her share should also take into consideration the poss1b1bty 
that her brothers and other simultaneou:; heirs may not like 
to incur any expenditure on her marmge ":hen she. owns 
some property in her own right. Such a contm.gency 1a .rro· 
bable .for such time which need not be. short tlll t~e Hmdu 
Society as such is reconciled to the sharmg•of t.he mdow ~nd 
daughter in the property of the intestate when h1s sons sumv~ 

hiThe Bill I suppose intends •that custom o; 'Usage wiil not 
affect its provisions. I would prefer that th1s be clearly pro• 
vided in the Bill and should not be left to the law courts to 
decide in future about it.. . . 
· I think that the first .word 'sons' in section 7 clause (e) IS 
wrongly printed. If not, the provisions of secti~n 3 apyear 

· to be inconsistent with those of clause (b) and the Illustrations. 
This may be corrected. · 

1 I would suggest that it may be provided in sectjo)l 19 of the 
Bill that it would apply to such person who has been con· 
victed of murder or abetment otherwise it may occMionally 
and In coUl't!e of time may lead to frivolous objections to 
one's inheriUng property on this account. 
• * * * • 

. District Jnd~e, Sita;plir. 
• • the provisions as emhndie~ in the two Billa a~ear to 

be satisfactory, . • • • . 

The Advo•ate Gene•o.l ~i P•ovin•e~, Allo.ho.ho.d, . ·, 
• • * I am in favour' of the codification of Hindu Law 

regardimrthese two ~uhi~cts. At the risk of ~einR called II 
conservative and o\d.!ash1oned man. I am not 10 favour of 
giving daughters a share in the estate of their father along 
with the sons nor am I in favour of allowing absolute 'state 
to the !~males sncceedin~ to th property tlf their male rela· 
tions. In my opinion, the nistin~ rul,e .of Hindu La~·of not 
,nowin~ any share to the ~an~hters m pmence ot the sons 
has hod a very healthy effect on the Hindu socie~y. By 
allowing a share to the dau~hters the same ~.onfnston and 
minute partition of the property will follow ns lD the case of 
Muslims. There will also be constant quarrels between the 
daughters' husband• and the sons of the family and in· most 
cases the brothers will ontain deeds of release from tlte dau~hters . 
by exercising undue inlhtence. or adopt other d~vices to defeat 
theif shar~s as it has been oft.en observed m the r.ase of 
Mohammedans. Mor~over. t.he 'R'inrlu sent.iment revnlts ~aain•t , 
the !lassing of the anmtral family pronerty into other familie~ 
ahsolnte\y. The dau2hter once married passes into another 
familv nnd has her ri2htS there. She is very oft.en given good 
deal of dowrv. even by the poorest Hindu to comnensate her ' 
deprivation •of the patrimony. It will also effect the hnrmoni· 
ous and affectionate relations now existinq between brothers 
and sisters. It will be natural for the sons npt to part with 

. the pronertv and ns a result strained relations will come in, 
thus .disturbing the peace and harmony of Hindu families. 
I am, therefore, opposed to dau~hters hein~ allowed any share 
when a son or sons of the deceased are alive. 

The safe,~ard in Hindu law . which exists at pres~nt ~f 
nllowin~ females only a limited estate has worked. very well 

· durin~ the past cPntnry and to my mind there are no sufficient 
reasons for abolishin~ it. Whatever mi~ht be said of the 
equality of sexes, I do not think that female education has 
spread so far in India that it can be said of every Indi~n 
woman that she is capable of mannl!ing the estate or nnder
standin~ the machinations of unscn1pulous uersons dealing 
with them. We have to look to· the majority of women in 
India and not simplv to some of· them who have receivell 
En~lish t>ducation. The literacy amon" Indian women ~~ 

• microseonic and the influence of purdah system has renderer! 
them quite h~lulm. To jlive such women absolute right of 
propertv would be placing in their hands certain means of 
t .. mntations to nnscrup\ons relations with other petsono of 
tnkin~ out the property from !.heir ~nnds. I am afraid that 
in most rase~~ the result will he that the pronerty in the hand~ 
J>f female• will nass out of their hands either withont ronsi· 
~.ration or for hi~hlv inad~ouate consideration leavin~ those 
females utlerlv destitnt• and "~thont any means of livin!t. 
It was to prevent such happenin~s and to ensure a sourC<~ of 
maintenance lor their life that the nowers of females over the 
estal~ inherit•~ hv them was kent limited .. At least the pre· 
s•nt state of Hindu societ.v does not warrant this violent 
chanae in the svstem of Hindu I,aw of •ucces•ion. I will 
therefore. sohmit that th• nres~nt rule of a limit•d estate bein~ 
ltl'&nte~ to females in inherited properties should remain nn-
toueh~d. ' , ' 
Wit~ th;se two excentions noted above. I am in· favom· of 

l·h• 'Rill for Tnt•.tate Succmion wl•ir.h has h•en drofted hv 
the Hindu Law rommitt••· J w•loome the concise 'Rules which 
h•v•' .h~en ennnciat.d in the Bill for findin~ out the heirs and 
fnr !llVlD2. preference among them. The danses laving down 
th• •ncco••ion are also according to the Hindu Law and pre. 
va1Pnt nnfinns. , · · 

i will •dvise the del•tion of e\anse 112\ of this Bill and 
in<f.-d ~I .it ~ ~lanse shonld be ins•rted that. a woman shall 
h•v• a hm•t•d n2ht over the property inherited hv her from 
I~• l!'ale, th•t i•. a ~aht f.? eniov the income of the prop~rty 
WJ\ho~t oower to. al,1enate 1t e~cept for le~al neeP<sity. The 
tmn legal neces111ty may also 

0 
be defined in the Bi\1. In any 

case, this term will have to be defined in the case of alienatio111 
by karta of a joint Hindu famil:y or by the guardian of a 
minor. Therefore. I see no difficulty in giving an exaet deft. 
nition of. the word 'legal necessity' so. as t? avoid much litige. 
tions which now centres round the abenat1ons hy females. 

In all other respects I agree with the clauses of the Bill. 
* • * * • 

Mr. Tho.kur Praso.d, Munsif, Bijno;, . 
In this article I shall deal with the Bill to amend and codify 

the Hindu Law relating to intestate succession. · 
The Public has now before it in the form of two Bills tbs 

concrete proposed enactments which vitally eflect the entire 
Hindu population of India. If we carefully analyse the' Bilta 
we find that the authors had oruy one definite aim and pur. 
pose to accomplish and that is to put into actual practice the 
slogan of Independence for Women. There is npthing else 
of any practical.11tility in· these Bills. Had it. ~en'a mere 
question of codification of Hindu Law much controversy would 
not have arisen for there the Legislature's business would only 
have been t~ marshal th~ rules of Hindu Law from out of the 
Smriti~ and Nihandhas and from case laws far established by 
the High Tribunals of the land. The Bills attempt to amend 
the Law and amend it not on the fundam~ntnl principles ~~ 
Hindu Law but in violation of the same. While making •his , 
~tatement I am not unmindful of thEY attempt made by lhe 
Drafters of the Bill to put up a stron~ show that their pro. 
posed amendments are in keeping with the texts of Hintln 

· Law. Bu~ so weak is their case on that score that they have 
had to confess at places in their notes that they haw departed 
from the letter and spirit of the Hindu Law and that to serve 
one purpo•e and one plll'pose alone which is .to put the women 
folk on the level of ahsolute eQn~lity with ·man. They have 
attempted to quote scriptures hut stray rules of scriptures can · 
he quoted by snv 't.o prnva "nvthina. fnr •n vs•t i• ~nr !:tor•· 
tt•re on the subi~ct.. Mv humble attempt in this short note 
is Ill to show that the Bills are a~ainst the whole structure 
of Hindu Law and Hindn Civilization and C11lture and against 
the whole fabric of Hindu Social tile, 12\ to show that it is 
.inopportune and untime\v or at any rate .far ahead of the 
notions and the expectations of Society as thev ontain among 
the vast mass of humanity· living in the rural areas wh~!e 
lives, properties and rfligion are to be so vitally affected l>y 
these Bills and 13\ lastly to show that there. is no necessity 
lor any such enactments. · · 

[ shall start with the last two points first. The· fram~l'! 
of the Bills seem · to' he satisfied that their proposals have 
been received favourably by the public at larJte. I am of 
opinion, that they have not directed their attention to one 
very important aspect of the matter. India is Rnral India. 
The city population is a mere drop in the ocean, a hope\A88 
minority and of an infitesimal proportion. I llllly confe.ss 

• that these Bills mav .work well with the populations living in 
towns and with families having modern education, providrui 
it be assumecl ~hat such a part of Hindu population has lost 
all beliefs in. that part of Hindu religion which ·is affected by 
these amendments. An Indian Le~is\ature must have before 
'its mind's eyes the condition of the rural population, their 
beliefs, their religious, their sentiments, their modes of life, 
t.heir attitude towards their females and the like factors. They 
must know that these Bills sweep away by a' stroke of pen 
their cherished traditions of centm1es. Every student of· 
Hindu Jurisprudence knows the simple fundamental principle 
of our Great and Glorious system that our Laws are not,man 
made. · They are divine in origin. I will quote a v.ery high 
authority on thi• point-Dr. Ganga Nath Jha, a great 
modern Indian Orientalist and a great Scholar of Sanskrit and 
Hindu Religion and Ethics. He says, "The Law of the Hind11s 
like everything else conducive to the welfare of man has its 
source in the revealed word of the Veda. The Hindu will not · 
admit of any other source for his Dharma. Jaimini long 
before the fifth century B. C'. formulated in his Shutra the 
three 'propositions that (a) whatj's good for man can he learn· 
ed from the Vedas (b) it can b learned from tbe V eiias only 
and (c) whatever the vedas say must be true, This' supreme 
~uthority of the Veda is ba.sed upon its own eternal and 
1mmutable character (accordm~ to the Purva-Mimansa an~ 
Vedanta and .upon the fact of 1ts being the work of the omnt· 
scient .God (accordin~ to Nynya\". If we trace the growth ~nd 
evohttlon of Hinou Law frnm the time immemorial down to t.lte 
commencement of the British Rule in India we shall find that. 
the evolution took place at the hands of our Rishis in •he' fir~t 

· ·instnnce who framed their Smritis on ·the principles of the 
ndes of the Vedas incorporating such rules or amendments of 
their own to suit the chan~ed conditions of .time hut they did 
it not in violation of the divine law but in conformi~y · with 
the same. At any rate it has to be admitted that they never 
professed to lav down any ne1v rule of law for they work~~ ' 
on the same fundamental rule that. Hindu Law was DiviM · 
Law.' Later Commentators (Nibandhakars) who dia~sted and 
commented followed the same process and the Hindu J,aw 
was evolved an~ had its ltl'Owth under such a process ri~ht 
nn to ~he ~st•bhshm~nt of the rule of East India Comnany. 
The Km~ nnd~r the Scheme of Hindu Politv is not a legis! .. 
tu'r~. He is subservient to Law as much as the meanest of his 
sub~ects. He has to administer the Divin~ Law. The present 
T,eg1Siatnre has therefore no powers to ]eqi•late, Jn tha .,.hole 
ronrse of the ion~ a~d ho.ary history of the !lrowth ~~ 'IJin.iu 
Law such a hold dtgres~1on has never occurred. The most 
modern and the most learned and ~uthoritative of our com· 
mentators, namely Vijnaneshwar and Jimutvahan could not 
qo to the !en~th of laying down or of sayinlt. evin indirect\~ 
that t~ey were .laying down any new rule of law. The P'"' 
sent piece of enactment is an open viola~io_n of that fnnda· 



tal principia of Hindu Jurisprudence. If a re!c~endum 
, ::~, to be made to the enth·e ll;indu population even the mos~ 

enthusiastic _of the re~ormers w•!l not doubt the defeat .by a 
\'lite of 99 per cent. ~an we behev:e that Hmdu India of over 

95 p~r cent. of the .v•llage pop~llahon will tolerate such open 
utilations .of tlje1r Laws? Will eyen the orthodox residents 

~ !Owns tolerate t.he~? The functton of a Legislature is no~ 
to impose !ts ~onvtct•o?s by enactments. upon tJ!e p~ople. Its 
right function ts to leg•slate only. on subjects that already exist 
in the notions of the people. They give le~isltitive sanr.t1on• . 
to rules already accepted by the masses. Sir William Jones 
than whom there have been very ,few others who had made a 
more critical study of our Dharma Bhastras, observes in his 
r!face tn h\s book l!'stitutes of .Hindu Law as follows : "It t a m~xim m Lhe sc1ence of Leg1slat1on and Government that 

•Laws are· of no avail without manners', or to explain the 
sentence more fully that the best itltended legislative .provi
lion would have no beneficia.! effect even at first, and none at 
~~in!'. short cours~ of time unle.ss. they w~re. congenial to the 
disposttlon and habits, to the rehgtous preJUdices, and approv· 
ed immemol'ial usages of the people for whom thev were 
enacted speciallf of. that. people universally a~d sincerely 
believed that al the1r anc1ent usages and estabhshed rules •>! 
ennduct had the sanction · of an actual revelation from 
hraven": 1t was in compliance with this maxim says he. 
that tho Legislature of Britain allow~d the Hindus to be 
governed by their own Laws. Hence in matters religious such 
ntles of conduct must scrupulously be followed. I admit that 
if a law is passed quietiy unknown to the .people and is 
enforced and the people have no opportumty to analvse the 
Ia'!' and find out its true imports and have thereafter tc 
acctpt it perforce it cannot be said that the people at larg,· 
have given consent to the same. My hit i• towards the autho· 

.rity of ~ct II of 1!!29 .whic~ is r.elied'n,.on by tbe Framers 
of the Btl!. My pomt IS th1s. Hmdu Secular Law is a part 
aad parcel of the Hindu Dharma taken in its widest sense. 
The Hindu secular Law is so inextricably woven up ... nd 
inttrmingled with the pure religious law . that it is impossi
ble to frustrate one without affectin~t the .other. Will . the 
Legislature be justified in frustrating the whole of our Dharma 
Shastras on the subject of Shraddha! I will quote the same 
learned Doctor in what he said: in connection with the Bill 
that was to be put up before the Legislature and which even; 
tually became the aforesaid Act, II of 1929. He said "There 
is a p~oposal (I ·do not know if it has become law yet), that 
in tho middle of the list of ·inheritors of property as provided 
hv the Hindu Law books one or two additions should he made. 
Thi1 proposal loses sight of the basic fact underlying 1 he 
whole fabric of our laws of inheritance. So far as I have 
been able to understand these laws the order of precedence 
amon~ inheritors is strictly in accordance with the liability 
!«' offer Shraddha. If that be so will it be right and fair to 
mterpola'e •. ew names into the list while the legislature can· 
not I, suppose interfere with . the liability to perform the 
Shraddha !" He further says "TM personal law of the Hindus 
ts.so complicated and interrelated in its various factors that 
piecemeal legislation is bound to be a failure and to creak 
greater confJsion than. there exists already." (Vide Hindu 
l~aw In Its Sources, Preface, Pa~e 1). Did the Framers even 
giVe .a ,passjng thought .of the effect of this law on the Religi- , 
ous InJUnctions of our Dharma on the subject of Rhraddha? 
It may be said that. it is . not a correct rtile of Hindu Law· 
t1~at the rule of succession is based on the capacity or 1iabi· 
1ty .of performmg Shraddha, and scriptures · may be quoted 
for 1t. I will lay down a very few authorities if they l)e 
needed on this point. The basic text of Mam1 the fountain 
~ur~e of law on the subiect is as follows : "To three must 
1
1
1tabons of water be made, to three must .offerings of Pinda 
ood) be presented, the fourth in descent is the giver but 

the ~ftb has no concern with them. To tbe nearest Snpind,, 
the mheritance belongs; after that the distant kinsman 
(Sa~ulya) shall be the heir or the Vedic Preceptor or the 
puptl": The text itself is as clear as daylight and Manu's 
~uthor~ty ls supreme amon(: the Smritis .. Dr. Jha's. opinion 
•hell •s of the highest value. Then we have the fact that 
[•mutvahan based the whole of his theory of Sniritual Benefit t determining the rule of succession on this Text of Manu. 

s~al\ now leave this point to the impartial readers to form 
thj~r .JUd~ments. It is irrelevant' for the consideration of ~he 
vi td1ty of the Bill to take into consideration the view pomt 
0 a Reformer who woula say that the Shraddha or the whole 
dl the Dharma Shastus of the Hindus are . all matters of a 

eSd Pa.st unsuited for the modern conditions of life. 
o far our. laws were shaped by our Rishis or by Com· 

tnontal<!r~ who were great Pandits, people highly learned in 
n]J our Sha~rns. who could have n comparative knowledge nf 
\ thhe Sntrttis and of the customs and manners of our people 
:h t e first hand and 'above all who had implicit faith in 
th~ tn1th o~ our great rel!f;ion and rulture. They were 

Us the best p~rson• to sa'lt what the law should be fo! 
~on where they might intended to lay down new rule it will 
t: a mere .super.t111cture on the Vedic or Shastric founda· 
~ons .. 

1 
Menning no disrespect to our present day LegislaturB 

v e w~l not be far from the truth if we· ,ay that there are 
.,j"'! ew such . ,members who possesS thai requisit~ merit 
in~~~ our qommento.tors at. least posses!;d: Can the _fram~rs 
our Ri~d~;ct~~e1 say that the new law ts .m conformity w1tb 

thAs to !he belief that thcr. 18 ,: condderablc response from 
,.• Pltbhc for the passing of such a law I b~g to d'ffer .mo.rt 
thtctfully. The point is whooe respome Is sought, IS ,It 
the tespon,e of a handful of En~lish educated man or of 
at vast mas~ of the Hindu public that ·Jive$ in villages or · 

any rate ~f ~hose of the Sans~rit knowing Pandits .who 
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know th~ ShastraA and who In aorne measure lead the 
masses •n matters of Dharma! I am of opinion that the 
latter two class ... hve not yet known "lf there is even such 
~ proposal before the Legislature. 'fhe Bills were publifhed 
m the Gazette and. some htwytt·s and judg•s gave their com· 
ment.s. It 1s a pomt .to be noted in particular as to bow 
many of those persons who read <hese gazettes and cared 
to offer. suggestions could be said 1o represent th~ two clasaea 
of men mentioned .. above who of ali the rest are the only 
persons w~oso opm10n should cou.nt on such a subject for 
they consh•ute over 95 per cent. and are really affected. I 
hope to .be pardoned if I say that a very unall percentage, 
~ neghg1ble P••·centag~ of our prtsent• dar lawyers and 

, JUdges and students of law hav0 had time or inclination to 
, know much or ever a bit of the Hindu Law or Jurisprudenc~. 

Wha; value can and should be attaehed to the opinion' of 
those who know· to little of the Hindu Law! By Hindu 
Law I do not mean the Hindu I.nw as commonly understood 
namely· th~ rules of Hindu Law laid down in the case 
law, for ·a knowledge of the latter will not be of much 
value for th~ legislation like the, present one. The best 
co?rs~ ought to h&ye been to get the llills translated into 
Hmd! a~d Sanskr•t and . to ~n re submitted them to the 
exanunat1on of learned, Pand:ts of Brnares Shantipur 
~ adia aud the lik~ nnd got them advertised i~ the villag~ 
s1de ?n an ext<>ns1ve scale •and ;\Uthoritativ~ opinion of 
Pandlt.s· sought for the same.· We should not think that· 

· there are not· very large number of such men. in the country 
with liberal view• who could have best been con•ulted. 

As to the desirability of creating laws for putting femalu 
· on terms of absolute equality there 'is bound to be much 

and ser!ous opposition from the quarters mentioned above. 
· Where ts the hurry for such a legislation· in such abnormal 

times! There is hardly any effective women's movement in 
· th~ r?untry yet. The movem~nt' of the females here is of 
a penod· of 3 or 4 years or so :~nd no emergency has arisen 
for such a drastic legislation. ' 

Moreover th~ most impol'ta~t point to be noted is that 
· the cry of independence fot• women is of a very small Itumber 

of them .. .And if indep~ndence· can be pleaded for women 
i.t c~n o~ly be pleaded for the ~ducate-1 all'on~ them. Would 

· 1t be fa1r to pass a law affectmg about 30 crores of people 
in order to satisfy the des:res of a few thousands! We cannot 
deny that our womenfolk of the villa.~~s ],rought up undur 
tile agelon~ traditions of tutelav~ are not fit (0 hold a b>olute 
estates. If we examine our Dharma shastras we shall ho 
part:cularly struck by one salient feature in them and it is 
that the whole trend of their rules is of making laws for 
the. village-folk. That outlook or v:ew point is totallv 
absent in the' Bills and a!;·o in the Act II of 1929. .Art II 
of 1929 is me most unreasonable and the most un-Hindu 
of Hindu Law passed bv any modern Legislature. That · 
leg!slat!on . had lhe very lea•t .of pub!icity and the public 
whiCh IS vttally affected had the least opportunity of knowing 
anytb!ng abou~ it. The most unfortunat~ fact i~ t.hat that 
class of ·all .js the least vo~nl and the most unroncerned in 
public matte,.., It is therelure all the mo•e imperative on 
the I.eliislature to awaktllt that slumberin~r class. and ·let 
them know what is happening regarding their te!igion and 
law. When the Congress Government undertcok tenancy 
legi$lation in these provinces and eleewhere they cnrr'ed on 
an extent village advertisement and publirity of their Bills 
and people· in the most ohacure of places knew exactly what 

, was being pas•ed long before the Bills were taken up before 
the Council. That is the sort of puhlicat.ion which I plead 
for these Bills. It will be unjust to pass a law •o unknown 
to the mmes. It will look like stabbin~ an unwarv innocent 

• man from behind. I will su~l(est that·· the <.Act ii of 1929 
sh~uld also be considered afresh, and put in the legislative 

. crucible. , 
1 Now in. Rural Areas the so!e means of livelihood is a~ri· 

culture and each family hM n few plots of land to cultivate 
· ei.ther' as petty proprietors or as tenants. The big Zamindars 
are few in number. Our Laws will affect the millions cf 
these small plots o.wners. It is a matter of common· know· 
ledge that the girls of these villn~e familiei nrc not married 
in ·!·he same family or even in the same vilfa~e. They ·are 
invariably married in foreign . families at oi&~ant pfa~es. 
What is the result of giving ·shares in inhel'itance to these 
daughters .and sisters may not be appreciated by those :-yho 
have no perEonal experi•nce of such village fnmilil\8 and of 
such female successions. So Jon~ as thes~ g1rls are not 
married .they are members of the famHy and live in the 

' family as .'otlier males but afw:· marria~e they leave the 
village permanently and come to their ]>arental homes on 
occasions and only a~ l!Uests. They become allied more or 
less completely with the families of their hu•bands and 
become ali•ns to the family of theit fathers. This is not 
a matter of national theories of Hindu Law, "this is a fact 
observable. Theso · females· after their lvn~ disconnection 
with the parental family lose much of their fonner love and 
affection. To give inheritance to these semi-aliens in prefer· 
enee to nearer family '~.~(nates will not be · judic!ons. They 
introduc~ aliens in the family coparcenary and cause troub!e . 
and frictions. It b the common experience of all who have 
had to deal with such matters that large numbers of offences. 
even murders are committed to ~ct rid of these strangers and 
·litigations become rampant .and a.•sume various forms and 
prove ruins both of the families nf the f~male as well as· ~f 
the families in ·which r.hey are given succe•sions. This is 
my experience• of these provinc~s (U. P.) derived from my 
day to day knowledge of cases as a Judge sinoo over 14 -
years. .They prove rum ot a large number qf families. I 



Am tallrlng· ol the eftecis o,l. the lnher;tence ol d~u~h~•dWo~ 
dau hter's sons . which is a matter o yery ancleD d the 
but g1111 the same tlfe p~eju~irc does exJst e'~n now ant 1 notioD& of •trangene•s of a ma~ried daug ter p~rsls a. d 
rely upon ;he following observations of very emlbl\ent !1'110• . d oi All 1 . b d High Court on t Js po •· 
r6.;~·:bc::rv:d ~'~ow wit~~~t a wishin" unduly td di•t:~~; 
the oral testimony produced by the de dts., ':"" ,pr .er, H d·i 
re ard to the 11ntloubttd p~eiud,ce .. there !8 among mel. 
ag'a;1181 succmion following 1n the ~~~tale llne ... , ........ to r Y 
upon the documentary proof ............ • • 
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(Per Straight and'Tyrrel JJ in 5 All. 532 .at ). . . 
lf such be the 1eelings of members of the parental famtheh 

of dan~h:ers about them what wquld be the ex,ten~ of h~c 
feelin s about distant females, namely,. sons aug_ . rsl 
daug~er's daughters, daughwr's son and mters anddslst.eJ" 
son Our ancient law givers hnd much deeper an WI er 

. ~ps of the intricate problems of village inheritance whea 
/ky 801·upulouslv avoided and oxclt.ded such female.\ds w~ulg 
cause disruption in the . Family ~armony. . It wou no .:le 
much pre,umptuous on my part If I bubmtt 

1
that. we shoul 

not think onrstlves, much wise~, than ~heJ!I·. I WJII by w~y 
· of digre£sion quote' so~e Yery ~tgh .auW!or1tteB ~n the me11t. 

of these ancient lnw gtvers una on that of Hmdu Law; T 
. am compelled to make t.~e Jigresaion as . I find ther~ IS a 

deep rooted contempt ~ven among t~e Ind1an students them· 
so;h·es about the· merits of our ~nment law and .I hope t;o 
be pardoned if 1 say that the B1lls are W!e practical resul~~ 
of snch notions. ~fr. Mayne ~y no mean.s a very symf,R·~ettc 
writer and thou~h of vet'Y h1gh authortty observes Hmd,u 
Law has the oldest pedigree of any kn~wn system of ;Turl8· 
prudence and even ••ow it• shows no Hlgn~ of decreploud~. 
At this day it· governs races of. men e~tendmg from· Kashm~~ 
I•> Cape Comorin who agree 10 nothm~ else except ~hm 
submission to it." While describing the merits of Hm~ a 
Law Sir Rash Behari Ghose observed "Hindu Law wtll 
at no distant date render the same services to. Jurisp.rudence 
which Sanskrit has already rendered to the sister sc1enc~ ~f 
Phylology", Dr. Priyanath Sen, one of the greatest Hmdu 

• Law Scholars of his times, says that anf one wh~ has had 
' th~ ratience to follow the CO\It'Se of H.m.du .turl~prudence 

"wil be 'convinced that muc)l of the ~ostde · aspers1ons that 
· ha• i•een mt against the Hindu ]Jaw hy some abl~ b~t . 

ill-informed crit~cs is the result of ignorance and preJUdice 
acting and reacting upon each other". 

Evelj! .System, of ·Law has based its rules of inheritu~ce 
and surces1ion on pr'nciples of natural lov.e. ~nd aflect1.on 
and on propinquity. The ·H!ndu Law as .m tts pe~~har 
speciality in every branch. af 1ts law e~pbas1ses the. ~pmtual 
and reli~ious mutters and Jays oiown a !.htrd cond1t1on for 
the inheritors, namely their capacity t~ confer spiritual 
benefits on the decea.ced. In most of the cases all these 
three elements run in the same lines, and co·•x!s.t ·in, !he 
same persons, Leaving the cases ot educ~ted famU1ea hvm11: 
in town. I ~an sny with c~rlointy that very few Hindus 
would likli to nllow their properties to go tO sons' dau~htera 
or dau~hten' daughters ·or. sisters or their sons in preferenc~ 
to their family agnates partly due to the engt~~ined religious 
instinct, partly by the. traditional a~athy against ,hmales .as 
su~cessors, and partlv for fear of dtspu;~s and d!shnrm'OD!es 
that are bound to follow ~uch female successions. The next 

· trouble that is caused by these foreignized g'rls ·due .to 
the;r marria~~~ in di•tnnt places and distan~ families by 
'their introduction hack again· in their fathers f~milies by 
snceession is that the land of the family ~oes out into th~ 
bands of persons who are foreigners and whd in 11\Bny 
cases do not re<ide in the villag~. It hampers cultivation 
and cause~ fragmentation of the holding bes'des the dis· 
harmony and dispute which alien's introduction alw3ys 
enlails. Our Law givers must have had all t~ese cnnsidera. 
tions in view. ' 

· .~fi~· wh~n a law is .enacted against the current of ·natuml 

and unable to b~ar the turmoil.s of th~ world . an4 stand 
against its tt-rrot·s and temptations W,ttbout ~tdance and, 
control". The Hindu Theory o~ w.omen s t~telage was. based 
on this sound and wholesome prm~tple. It 1a a .calamity for 
Hindus -thai the business of frammg new laws for them baa 
been entrus;ed aud lies in the han,ls of Secul~r La.wy~n. 
We need Scholat~ and Pand1ts 'Of. th~ comp.arat1;ve le~rnlllg 
of the •ypes of Dr, Priyanath. S1r S1rvapah J!adhakrtshaij, 
l't. Madan Mohan Malviya and ~then of' the1r typ~ who 

· alone. are by thetr studies, by th.etr faiths and hehefs 1n 
' our Laws and Dharama· best ent1tled to speak and say on 

that snh,ect. Such !Den s.hould .have been entrusted with 
· the business of draf1mg H1ndu Cnde, , 

Lc.t me now any a few words .to show t~at. the rules m. 
e.nrporated in . th~ Bills ure agamst the bmdmg Texts. of 
Hinrlu Law. · '-

As I have stated what the framel'!l of the Bill h,ave 
done is that they have introduced new females and 
cognates in the Jist of inheritors at very high places and 
then given t·hem absolute rights. They have further taken 
away and curtailed ·rights of very near Snpindas and given 
them to cognate~. It i~ true Jimutvaha~ in his. Darabhag 
did attempt to m•roducP. somu cognates 1n the hs£ 10 the 
15th century in . Beuial and he . did s.ncceed. ~ut he di~ 
it on l(ery t•ensonable and logical !Dt6r~retatton nf the 
Manu's Texts mentioned ahov~ namely "To the. three must 
the libationa of water be uiade,. et-c.", and "To th.e nearest 
Sapinda the inhel'itance belongs, etc." But .the wonderful 

· l'I'Ception receh·eci by Dayabhag in Ben~!al even. atnong ·the 
masses was due . particularly to the fact that in Beo~al 
prohubly due to the :mpact and contact of the Muslim rule 
and civilization· us there was 11. "J!t'adunl disruption o{ the 
old joint family Bystem in Ren~al owing to the operation 
of social and ccononiic influences. which diverted the' natural 
afiecdon of the people into n•w channels. That added lo 
~he popularity of Dayabhag. Moreover · there were definit .. 
Smriti Text to suJlports his innoxations. Can we say, th~t · 
!·here is such a change in the· Rum! Social Life of the entire 
count.·y as would receiv" the most on-Hindus revolu'tiouary 
changes of the Bill? I may concede 'thab among the 
educated families . tbB old family tie has begun to disinteg· 
rate hut ;,hey can be counted on fingers end. The. framers 
have followed llQ consistent. p(inciple or rule .. They had 
in view to push up , female and cognate heirs. someho:V 
and. f01• thnt they relied upon some obscure and unauthentiC 
rules from authorities many of which cilrry no weigbv.. They 
have $tated that the Jaina, the Christian the Parsi u.nd 
Mulllim women eujoy full and equal rights of succession 
and ownership of· property in this counv1·y · and argue that 
the same rule can ea!ily and equally apply to Hindu women. 

'The fact to be noted is that .Tainaa are essentially. a com· 
mercia! ·people livin,g 'generally in cit-ies and· towns and 

, o\vning properties usually ooher than agricnltural land. 
· The Christians and the Parsis are a people of modern 

educati9n and they live, more or, less exclusively in towns. 
Hence their ~•males also have the full advantage of a. 
broader outlook and education and their propertie& are not 
agricultural. We could with gome del(l'ee of safety' entru't 
these rights to tuclt women but my empha$is is iltat we are 
dealing with vast maGses of village, women of this country 
owning · not shares and depo!its in Banks· and houses , 10 
~Towns but plots 'of agricultural lnlld having no education 
()f any kind. 

The introduction of Islamia Laws of succession 11moug 
the converts in India should ~ive sufficient food for thou•ht 
t() the supporters of ;his Bill. In luge tracts of. Indlol 

love rmd affection and against the existin~ notions ana wishes 
great confusion~ arise ·and oocietv is disturbed. 

A similar situat:on arosa i1t Rome as is describec! by Sir 
Hell!'y Maine in his Anci~nt Lnws p. 222. The civil law of · 
the 'l'wel\!6· Tables excluded a Mrtain class of heirs who 
wet·e parti~ularly favourite amon~ the families. This result· 
ed in a great d'sparity between the line of 'succession la.id 
,down hv the It WS and 'the dirrc:.ion. of l·he natllfa] ' love 
and af!ec:-ion of the owner and tlte Preator h~ til intervene 
by removintt some of th~ ~Jarin~t M.amolio.s. The J>romptings 
of love and af! ectibn and the not1ons and demes of th0 
oW11~r~ are matt~rs that must be particularly regarded in 
fram'll!l ndeo of law of succession~ The pr.,.ent Bill greatly 
errors on this score. 

. 'that patt of Islami~ · ·Law continued to be in disuse for 
centuries among t.he Hindu couv•Jl'ts Local customs grew up 
immenFely in villag~s und fnmilie~ in millions ·where fem~les 
were inhluded emon~ convert · Musalmans and such pusroms 
continul!' even now inspite of lapse of several centurtes. In 
very large number : oJ. cw;es sisters and the like , re· 
linqu.ished their right~ in fn\'ou•· of their brothers nud 
the like for cons:deration or other1vise where females migra.te 
to different places after ·their martiages. The most redee~l· 
ing ·feature that. c:ounterbalances some of my objections ID 
regard ttl casea of Hindus is t11at in majority of Mo\les .the 
Muslim females are married in the sMile families :md 
even after marriage · t!iey continue to li\'e in the same 
family ·of their fathers •and -their kinsmen and the 
irl'itant of the introduction of an al!en in the family through 
~he husband of a female is absent in cases of Muslim su~· 
cession. What is. the good o£ laying down a rul• of succes· 
sian when it is •certain t-hat it sliall not be followed for 
:cnturies to come ! ' · 
' Now coming t<o the scheme of su<eession ns la.id down in 
~he Bill we find <hnt it t·etlapes the list of inheritors given 
in Cl. 5 of the Bill, the very fir~t item is as follows :-

A• to the general .oh'"rvation that Wl1111P.D are as compct!nl. 
a• men in, their business capacities for tranMctions ot life. 
we cannot get over t.he hard flld that they IIJ.'e. inherently 
weak. tenller, simple anti cretlulous and Lhey do need man's 
protection. Howower intlij!llant wa mi~ht b• against tho 
Dictum of W!e Shruti. of Baudhv~na and of Manu the fact 
l'l'mains !hat women are weak have. been weak and shall 
remain weak and shall ever need man's assistance, guidance 
and protertion. FJin~u Law ·and Dharama hMed essentially 
on the Laws of Nature m~e ample provisions for their pro
lf!t'tion. Dt, Ren. 'l'h• •r,.'!"r• J.nw r,.r.hll'Ot nf lllOQ Mt.,r 

, • rnrPfrtl a~aly•is of ;,h~ Hind a r.nw nn the point of women 
•lnt•d nt p•~• 276 "It, is thPrefore a ~reat. mistake to 
•uprose. !hot the decJnrat'on of perp•taal dependence of 
women imports any degradation; it is only meant as "' 
measure f:r their protection Jor they are by n~ture weak 

1 ( o) Widoiv. · · 
1 lb) Son. . 
1 c) Daughte1. 
1 (t/) Son's son. 
1 (e) Son's son's son. 

All these heirs are termed as aimultaneods heirs. Undel 
01. 6 it is lai~ . ~own that they shall succeed together. 
Under CI. 7 1t ts provided that the w ·dow shall take 0~81 share, and if there arl!' more than one ~idow they also "' 
shall .partake in one share oruy. The -son and each ~f . the 
sons :f there be more shall take one share each so wlll the 
grandsona and the great grandsons. Each of the dau~ht~ 
whether married or not shall take half' a share. . I rw-

. oppose herewith a COI!Iparative "'ble of lists of inheri~l'll 



ted ·by all the reoognized schools of Hindu Law t'ha 
~fa of the Bill which will show that this new list violates J the systeJ!\1!. In all schools of law widow haa i'he 4th 
!Ace and the daughter the 5th place. I will ask ia th11. 
~eme a fulfilment of the Law or a destruction ~f the 

1 ' . 
-;~;n ibis ;h~ring system . is unknown to Hindu Law and 
is foreign to Hmdu conception. In fact they seem to have 
borrowed this new rule. of, ~heirs from the Muslim Law of 
inheritance. We ha'll'e m Hmdu Law the system of he'rs 
who can be said to be simultaneous heirs.' They are for 
ill.ltance the son, t~e gra~~son .and the great grandl!on. But 
they do not take m specific shares, but as one heir." They 
take as joint heirs with rigltt of survivorship. Not one 
111t even of any obscure writer can 'be cited to support 
this foreign system. This is an abominable rule ·and must 
be oondemned. It is impossible ·to support this rule on any 
te~l or comment of any authority on Hindu Law. 'fhe 
framers could find none. And in thcrir attempt to · find some 
show they have attempted to cite s9me rules of the Smritis 
of Manu and YajMV:iky!l· on the subject of partition where 
they had rna~~ pr~vtslO.ns for .u!'lllarried daughters on occa.· 
lions of parlttton · m Jot~t famlltes. ;How on earth can su·~h 
1 rule be relevantly apphed for framtng rules on succession! 
This provision in the Bill is the most obnoxious of the 
rules that can be ever conceived. None of the Schools of 
Hindu Law not even Mayukh which .hsa given mDst prefer: 
entia! treatment to women can give countenance to snob a 
proposal. This is nothing short of a revolution in Hindu 
taw. The. first five inheritors as given in . the lists of all 
the .schools are quite natural ones and in keeping with 
S111rili Texts. There has not bee11 any a~itation in any 
quarter for, these ?estructive provisions. The framers have 
taken voluntary brtefs and pleaded a cause unipstructed a 
cause so very repugnant to Hindu notions. ·. . . · 

It is a fundamental principle of Hindu Law of successlon 
that agnates mus~ succeed 'in preference to COJ!Tlates and a 
few cognates have been interpolated only ori the basi~ of 
d!!finite injunctions of .. Smribis in specific cases. Both the 
Dayahhag and the Mitakshara accept this rule. This Bill 
adopts ~ reverse principle. · No language will be too strong 
to condemn this part of the Dill. 

Aft.r these five heirs who succeed simnlmneonsly und~r 
the B\11 follow three other cognates as follows :

(21 dau~hter' s son. 
131 son's daughter. 
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(4) daughter's dauglite~. 
The normal position of a daughter's 8on in .the Jist of 

all the schools is the same namely sixth.• , It is. the same 
even in..Bombay and specially in Mayukh. 'Daughter's son 
though .not a gotraj Sapinda bas been' given a very high 
place amon~ the Sapindas under all the schools due to .til& 
peculiar posit:on of dau!(bters in Hindu families as . recog· 
nised by the Smtitis · parMcularly due to the Rule of Putr:ka · 
Patra, But "the introduction of the other t,wo females juAt 
after the d~ughter's son so hi~th up amon~ the list's of ~otrai 
Sapinda is another great violation· of .Hindu Law without 
any justification or necessity. In face of the standin~ rules 
of all the schools of Hindu Law the framer have had no 
justification in breaking that law so unceremoneously. 
. The Law . framers have said nothing to justify · their 
mnovation for this part of .their lis£. They make Act II 
of 1929 as an author;ty for the change. But the change 
they have made is still worse for the Act II of 1929 puts 
them at the 13 and 14th positions. This Bill puts them at 
the third and .fourth positionS. ;then so far as the. merits 
of that Act as a valid piece of legislation· goes it is :worse 
lban this Bill. It was as . it were stealthily placed on, . the 
Statute Book. And when the fmmers of thls Bill w•re 
entrusted tG codify and amend the law and when they. . 
propose a. huge amendment ana . actually repeaT a number of . 
~ct~ was. it right for them to accept that Act without any 
JUiltficatJOn on the hams of Hindu Law? My humble · sug
gestion is that that Act must b~ ~ repealed and the Biil 
Itself. repeals it in another way. Hindu Society ba~ already 
·~ftered enough of mischief at its hands. By Hmdu. So· _ 
C1ety I mean the vast Hindus of the village~. I make these 
suggestions and submission for the Framers have taken upon 
themselves in their notes to ·give out that the' chan~tes they 
have introduced are· all based on Texts , of H:ndu Law. 
Mitaksharn Schools of Mithila, Benares, Madras and Day~ · 
bha~ school of Ben~nl give no position. to these females tn 
th~ list of inheritors even ns Bnn.dhns. The Bombay 
~htakshara School . admits them far belo1" and onlv · n• 
Bandhu and even Mavukb has the same rule for .them as 
llom_bav :Mitakshn•n .J.vhle Mulla p. 94). It. mav be- not.ed 
that Mitakshara Law unalloved does not· allow any females 

. even i11 .the Bandhus List and .w.itb the exception of . a few 
females and co~mates Dayabba~ also follows the same ~ule. 
The Bombav Mitakshara and Mayukh School treat them as 
llandhus only (yide Gan~aram "· Ballia Born. P. .T. ~ll. 
In Mitakshara Madras also thev take as Bandhus but after 
all male. Bandhus are exhausted (vide 31 .Mad. 3211 
Under such a ·state of' Law what justification could the 
framers have to ·put these among Gotraj Sap:ndas an~ that 
also flO high up in their position? Act II nf 1929. ·18 , no 
authority, in fact that itself is on ·'the anvil. The het~ht 
of the illogicality .is that those two femal..s ' have hP;en 
Placed even above· mother and father of the deceased, whtch 
tven Act II of 1929 did. not allow. · · · . 

Coming to· Cla•s u of the Us't of "Enumero~d : hell'S 
~ Clauae 5 we lind that they have followed Mt~akspar~, 
a!avahhag and ti•• re~t . upto • ~rother'~ so,n's son .. Thhr~ 

ter they hav, put down sister and .stswr s s~n, and t e ., 

ends llleir Clau IL In Class III they have pu~ down • 
fa~her'a 6 relations. In this Class III they have followed 
M1takshara and. Dayabhag upto the 5th position but th
after they have applied their new Rule which ia the Revme 
of the True Hindu Rule namely that the females and cog· 
nates. s~ould be preferred to the males and agnates and 
they have put. down Father's sister's son before mother'• ' 
m~th~r, as agamst the scheme of all the schools of Benares, 
M1thil~, Denga\ and Madras, and even Bombay. 

Commg to s1ster and sister's son. of Class II it ia 
obvious that this is Framers another departure from the 
current and accepted rules of Hindu Law obtaining in practi· 
cally all the 'schools. Personally "however I think that if 
the main schemes o{ the Bill are to be allowed to be placed 
on t~e Statute Boo~ then the sisters and their sons may 
I'Omam where the Dtll proposes them to be placed for ·the 
general tendency of the affection of the people would not 
fegl ~o much repulsed against this rule as against the others 
mentioned above. · 

So far u these, two _heirs go they occupy. high pla~a in 
Mayukh. The S)ster 1s regarded as GotraJ Sapinda under 
Mayukh for that . authority lays down "Being begotten in 
her brothers Gotra she possesses the qualifications of a 
Got~aj:' .(Maytikh ~hap. 4, S~c. 8, para, 19). Even in· the 
Jnrtsdtctlon of Mttakshara m Bombay she occupied only 
the 12th position and comes. immediately after grandmother. 
In Madras also she does occupy her position among the 
Bandhus. · Mitakshara ·does not specifically mention sisters 
as an heir. But certain important commentators of repute like 
Nanda Pandit do name sisters as included. (vide 4 Bomb. 
188, 197,· and 204): I have already mentioned the text Qf 
N ilkanth the author of Mayukh. · Thus there is ample 
material on Hindu Law for giving some preference to aister 
and her son. , · 

Class IV. of Clause 5 follows Mitakshara in toto dpto the 
5t.h place but in the sixth place they put down a .. very 
distant cognate namely father's father sister's son in 
preference to the very direct" descending agnates of the 
son namely son's son's son and his sons and grandsons who 
according to Miiakshara are the' persons that follow imme· 
diately after. · . . 

In Class V which . is the last class mentioning &pecific 
names of inheritors we find a sudden jump up of ·six very 
distant Bandhus very high up in the class of Sapindns. 
All these six persons are· mother's relations and their only 
merit is that they come under the Peverse rule of the 
Framers · that cognates should be preferred to agnates, for 
that is the basic rule of their whole sche111e. 

In the changes that the Bill proposes to effect on the law 
of Stridhan one is that even ·the property inherited by a · 

' female from a male will also be her Stridhan and the 
other is that she will have· absolute right of ownership even 
in such a property namely the property inherited by her 
from a male. They have abolished what is known as Hindu 
widow's estate and given. full ·right of ownerships 'to females 
in all kinds of properties acquired or held by them in any 
manner whatsoever. That right has been granted tG her 
by Clause 12 read with the definition of Stridhan given in 
Cl. 2(1). ,. , 

As I have stated in tlie beginning that if we carefully 
read and analyse the whole Bill and particularly the changes 
that it embodies we shall find that they have done n~thing 
except finding out some ways rightly or even wrongly to 

· introduce females in the list of succession even by sacrific· 
'ing rights of more deserving ·males and putting them at 
places very high in the list of gotrajas. They have 1one 
to the length of putting sons and grandsons on the sam• 
level with daughters and widows and introduced an abso 
lutely unheard of rule of giving share to all these simnl· 
taneous heirs. They have given females absolute right of 
equality in holding properties thus inherited by them even 
from males. They have abolished limited estates. ThAv 
have for this purpose alone thrown to the winds all 1 hA 
Rules of Shradha and of grant of spiritual benefits an·l 
the connections thereof with the law of succession. Th~" 
have totally abolished the fundamental law ·.of the Hin..Ju, 
tha• males must succeed in preference to females. They 
have attempted to show that their ruii!S are based on 
shnstrali also. They have relied upon (1) Dr. Mitl!lr.'s Book 
"The 11osition of ·Hindu Women in Ancient India", (2) 
Sir M. Venkatasubba R110 a retired, Madras Judge .. (3) 
Dr Jaiswal's Tagore Law J,ectures 1917 and upon the 
dissenting opinion of some Pandits in ·the very early ~se 
of Kashinath Bysack 11. Hurrosundery decided by the Pr:vy 
Council in 1826., though it is a fact that their Lordships on 
a consideration of the whole material of law decided against 
the view proposed, in the .Bi~. The Bill relies upon them 
to support the v1ew that Hmdu law does not. recognlze 
Hindu Widow's limited estate and that this rule Is a. crea· 
tion of r.aw courts. The :nm and its schemes have been 
sought to be justified and the view has been propounded 
that females have nightly been placed high up m the list 
and have been granted absolute estates. . 

The·pos.ition of the framers r~quires .careful and autbori· 
tative answers. I shall do nothm~ but only put down the. 
authorjtative Texts of Smritis and Commentators and leave 
the decision to the readers. . . 

In an A.tticle on Widow's estate wh.ich I contributed to . 
All India· Reporter N agpnr and which was ·J)ubliahed :in 
A I R 1941 Journal page 8 I attempted to collect and , , 
p~t tog~~her some of tbe avai!ftble tex~ ·on the. point. t: .. , . 
shall put \!own below· some of t}te· mbr_e 1mportant onu here. · 
·• (1) "WIIile young, ·a :wom~n rernatns u~der the Mltrol 
of her ·father. after warnaj;"ll m · the CQn.trol ol her hu1l .rod . 
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• ud .on' hill death unde~ t.he con~rol of her •om. ,. She doe• 
-JIIlt deeerve comple~ independence a~ any rune. (Manu . 
jj.7, Yaj1111valkya llel 4). · · d 

(2) "The wife, the son, ,and the slave have been declare 
to be . withou~ property.' , (Manu 8-416. Mahabharath 
Udyog 33-64). . . '_. , . 
· (3) "Women being suppressed und di8C&l'de<r are no. mill· 
tresses • t.hemaelves · no1• of any property'! (Sbatapatha 
Brahman 4-4, 2-12). ' ·. •L h · •· 

(4) "The male is· the. heir, the female IS not woe m 
(Matriyani Sambita 4-6, 4). . . 

(5J "For women their huaband'< immoveable property 11 
'oolv meant to be enjoyed". (Vivada Chandra 22-1 and 5 
to 7). . . · . I 'f I • d th 

(6) · "On the husband's death t 1e lvl e w 10 gua1• s e 
ority of the family receives his pt·operty so long aa she 

fives but abe bas no rights to give away, mortgag:e or s~l! 
the" property." (Brilwapati and Katyayana q~oted m Smnt1 
Chandrika p. 677). - , 
· (7) "The wife's inheritance ~o _her husbands prope~ has 

" been declared to vest in mere en)oymen~; women shall JU no 
case di"P.ose of the property of. their husbands." (Maha· 

· bharath Dana-Dharam quoted in Vivad C_bintamani p. ~28). 
(8) "For women the heritAge of thetr husbands IS pi'O· , 

nounced applicable to use. Let no· women on any account 
make waste· of .their qua bands wealth'' (Mahabbarath~ quot-
ed in Dayabbag 9-L60). · 

(10) Women's business trausactiotls are null and void 
~xcept in case of distress. , • . A woman can only take a 
life intereit· whilst she is living together with the rest of 
the family" (N arad 3-27 t~ 30). . . 

(11) A woman is not entitled to .mhel'l~ fo1· thus says the 
Veda "Females and persons deficient in an . organ of sense 
are deemed ·incompetent t~ inhel'it". I:Bnudhyana P1•asnna 
2 K2).. . .. 
· These high authorities speak for themselves and need· no 
exposition• or commenta. They concluo.ively · lay do~n that · 
a widow inherits onlv for life and · IVIthout any rights .of 
tramfers. . ·' · . 

1 have not quot~d · other extreme fexts which do not even 
. give a ri~ht to succeed for modern commentators have· 
·explained· them away as being 'no generni propo~itiou A• 
t~ the dissentin~ opinion of some pnndil!l in the case of 
Kashinath referred \o above J herewith -quote another con· 
enrren~ opinion of Pandits in their Vyavastbns quoted in a 
very valuable Book known as ~he Dige•t .of Hindu Law by 
West and Buhlart Jlllge 374-~5. It is ~his "Tlte widow 
oannot dispose of her immoveable property unless she be 

. placed under grea~ . di•tress.",. We have to bear in m!nd 
that· th9 text of Baudhyana ts ii . text of the Ve~~ laym~: 

· down "Therefore women· are devotd of sense~ and mcompe· 
tent to inherit". A text of llfnnu founded orr this Shruti 
text is "Indeed the rule Is that devoid · of the senses and 
incompetent to inherit women are useless." . . 

Now ·both the Mitakshara and the Dayabhag a~ upon this 
principle and Text. Both these systems therefore proceed 
11p0n the rule of the oxclusion of· females. unless admitte~ 
by virtue of special texts. Dayabhag expre~sly cites · the 
text of Bandh:r.ayana and reco!mil:es ita authority and 
explains that the anccession of Pome female• like widows and 
the rest does not contradict this t·ule ' innsmotch 'as thev 
take onder special text (;•ide. Daynlihag Chan. XI Sec. 6·11). 

baa admitted other lemaleB into the li!le. of ~ucces1io~ do" 
not seem to me to be based on any mtell1g1ble principle 

· bu~ mds~ be rested on &pecial cu8tom and the analogy of 
tho reasoning· employed by Mayukh in admitting the tiater'a 
righ~. The Madras High Cour~ also while professing to 
follow the Mitakshara has admitted ~he claim. of a number 
of females to inherit as Bandhus bu~ this position is hardly 
justified by the · Mitnkshara and clearly contrary to Smriti 
Chandrika which is an undoubted authority of the Southern 
School : these decisions therefore exhibit· a clea1• departure 
ft-om· the law as ol'iginally laid down by our. . sages and 
intet·preted by the authotitative commentators.'' 

' This ·much I think will be quite sufficient to convinc.e even· 
the most doubting among us ~hat so far as ~e ·Hindu Law 
goes there is no room to doubt that females mus~ as a· rule 
be excluded and only ~hose allowed for whom there are well 
recognized ·exceptions, that they take at the most only 
a life· estate and .never on absolute e~ate. The proposals 
of the Bill are therefore entirely against the H:ndu Law. 

The Codification process in Hindu Law should nave been a mere digesting of the Hindu Law as set~led so far ,and . 
as being the rules of that Law evoh·ed through tlie Comments 
of Au~horitative Commentators. 'It should never h~ve been 
to change and introduce provisions that lltrike at the very 
fundamentals of the Law and the Dharam. I ·emphasise 
these Comments of authority not IVith any idee. of suggesting 
anv demerits of pur modern lawyers as lawyers. My 
poin·~ is that only those who have studied our entire system 
of Law the Dhat·nmn Sha•tras, the Philosophy, the Logic. 
the Smritis, their Nibandhas, · the Purans and· Itihasas at 
their sources are only properly quaTified to . undertake sucb 
a business of ovet•hauling the Law for the rules framed br 
them will be inconsonance with the Entire Basic . whole even 
where they .would suggest changes. Sqch changes. wiJI no~ 
shatter the fabric and the -foundations upon ·which our 
civiliza~ion and cultm•e rests. Besides such person~liti!s. 
shall have the confidence ·of the masses and the orthodox 
classes .. This· has the proms of evolution in the past. 'rhe · 
Muslim Rulers were vei'Y wise ·in permitting Hindu Law 
to be left to its own votaries. The East· India · Company 
saw ~he wisdom of the Muslim Kings ·and continued tb~ 
sam·e policy and so. did the British Government. ',!'he· 

·result of this policy- was that the Hindu Jurists of the 
eminence of Vijnaneshwar, .7imutvahan. Raghnnandan, N anda 
Pandit, Mitra :Misir, Madhava, Nilkantha Bhatta and a 
board o1 others grew up and c<impiled books that-may eland 
comparisons with any legal ·exposition of even the moat. 

. advanced of the Modern Western Jurists. This -is not a mere· 
idle brag. Eminent ·Odentalists and .scholars -of the types 
of Sir William Jones, Dr. Jolly, Mr. Colebrooke Maere11hten 
and other German and EngEsh students of our Jurisprudenoe 
have showered pt·ofuse praises . on them 'and confessed recog·. 
nition. of our system of law as being. of verv high order: 
There are score~ of such 'personages in. Inaia w~o l:&D 
accompbsh such a task. Defore rushing up to the Lerla.ture 
it w6uld have been highly expedient on the pa~t o those 
re•.ponsible for the Bill to have summoned an as•embly pf 
such Pandits and. scholars · and asked them to d'll!luss and 
evolve a scheme for th• codification and amendment of 
Hindu Law. Such persons would have also been called to 
sit on th&' select committee and draft a bill. To my. hnmble 
'mind the' answer to questioners· · issued and mad'e are all 
valueless for the reasons \Jigll•sted _above. What .can a 
Lawyer. however emiuen~ contribute towards that •object if 
he is supremely ignorant of our Law and Jnrispr~t,dence! 
And particularlv Ao when in addition to his ienorAnce he . 
has a. feel'n11 of ahhorance for all our laws and· Sharamaa. 
The whole Bill itself thoueh attempted to be courhed in 
the lan11nage o_f Shastras betrays .that contempt. I shall 
close ·after saytng 11 few words to tho•e of the supporters of 
such revolutionary changes and particularly to those of them 
"who go into ruptures at the bare mention of· the Twelve. T• hie 
hut shake the:r heads at the mention· of the uame of Manu 

· and talk about our 'feeble c!viliza~ion' and 'cruel absurdi· 
ties: witho~t feeling the absurdity of criticising upon. a 
~U~Jecf: which they ~ad no opporrunity to study." I thmk 
It ta highly undeservmg when we with some hit of modem 
educat'on beiM to feel that ·IVe are necessarily wiser and 
that our Rishis and Law ·givers were antiquated in their· 
views. Let snch men read some of ·t.he commentators· I have 

• mentioned above and let them fathom th& depth of th~ 
. Juristic learning and abilities.. Sir Francis Macnagliten sa'f, 
while speaking of .the ,Hindus. "The merit of hav1np; bee~ 
the founders of the~r own Jurisprudence eannot be denied to 
th~s people. and those \\·ho are at all conversant with ·the 
decisions o£ our courts will aclmowled~e the analogy which 
exists between some of their doctrines· .and some 'Of the 
!exts which I have cited from t.he Hindu Law., Wbe~e this -
IS not to be .found a comparison mav in several instances be 
m~de without disadvantage to the Hindus." This is a:oom· 
p)lment of a foreil(ller about the mel'its of our law all 
beinor a very scientific sv•tem as good and even better than 
the laws of the west. The ir~ny is that· Wbile that section 
of the west which has had opportunities of · studvin~ some 
bit of our Law and civilization have been proclaiming our 
~treatnees, our own men who have had some bit of Enp;lish 
Edu!'flt.i~n have been · insistlng that our culture is a relic of 
absurdities and our .IMvs are all meant only for pastoral an.d 
nomadic ota~e of human civilization. Th. e ~treater irony :s 
that •nolt edurol•d m•n do not know even a hit of our ~rlorl· 
on~ herita~e. Thev do not even know if' there ·i• any snch 

It is true that Mitakshara does not expressly cite that text 
but the whole scheme of MitakRhara · succe!sion clearly 
indica~ its full reco~nition and ita most authoritative 
adjllncts namely Virmitrodaya and Smriti Chandrika both 
expressly cite that Text of Baudhyayana and Manu and 
lay down that rule in most unhes:tating terms. They how· 
ever lay down that these general t•ules no not apply' to 
those females who inherit under special texts! (Virmitra, 
daya. Chap, 3 Pt. 1 Sec. 13) Haradatta bas a)so ·taken the 
mne view in hia commentary on the institutes of Gantam. 
While deal'n~ with succession to Stridhan he observes. "But 
the daughter-in-law and' others are ent'tled to food and 
raiment only, for the nearness as a Snpinrla. i& of no fort'li 
when it ie opposed bv express texts". (The Express Text 
referred to is of Baudhyayana and Jlfanu). Thus the obvious 
conelnsione of all these Commentators of the s~uth as 
well aa of such Eminent Oriental .Jurists as Jumutvahan io 
tha~ females are incompetent to inherit save under special 
texts. I wish now .to cite a very gt•eat Scholar of our 
·Ancient Law and Dharama of all our Shastras and also an 
equallv eminent modern lawyer and jurist as )Veil versed in 
the Westem systems, I ·mean Dr. Privanath ~en, Tagora 
Law Lecturer (1909), a Premchand · Roychand Scholar. After 
diocuesin~~; various text• and comments he ob•erves at p. 170 
of his Hindu Jurisprudence as follows. "This mnklls it, 
perlectly · clear that the principle of the exclusion of the 
females was recognized on all hands and had been so 
recogo:zed from very ancient times. It was indeed a oorol· 
lary from the position of a female iu the organization ·of 
the ancient Aryan Society; there her position was of lifelon~ 
dependence." He quotes Mann's famous text "The· father 
protect.. . ' her ·in her ·childhood, etc." and . proceeds to 
·observe ."That being her position it was quite natural that 
•he coald not take the inheritsnce and the few ca~es in 
which she was railed to do so seem to· ~ave been subsequent· 
conoeuio1111 made for speeial reasons in favour of. a few very 
near l'elati01111 anch· as a "~fe, daughter, mother, and the 
like". Mayukh takes in a sister on the principle that 
bfinJI' born in brothen ~~:otra she is ~otrat. The Le•rned 
Jnr'ot while erlt'cirint the rule. ef incllll!ion of some . of 
flit femal<!t lmdAI' decisioru a£- .:Bombay-. an~ Madra&. ,Rlgh 

. ~ -lta1ea~"'J'I1t .waY' .lit ""l!itlr thf'; ll<c!ba.Y' :Eit!h ·(JWit 

th'n11 as H;indu J,aw or Jurisnrudence apart from what 
. .A nl!fo Ind1an Conrto have laid. doWII in thelr deci~ions. 
'!Jitf '\lo:;'n(jt. • 'bnw, "y«n tlto. nam~ 9f' aur SIIU'iti' rtt. Sh38'~ 

" 
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1111 
or even .oi the most modern coinmentatora. Yet with aiiBwera .nd 0 • • • · ' 

all thai ·they pro~ound !lith tha~ superior air of ignorant !unction of h PllllODI ~ved hom auoh .. quartera. Th• 
knOwledge which IS sp@C!ally theu own that our laws are mers 'rl . .t e .legl8lat~re •• .not that of a body of Refor--

1,0,10 tfie paper on .wh•ch they., are written. Such men co nised l:ll's 
18 

to legislate on the l\jlaia of the · well re-' 
~old know that the,re IB a vast l.terature a most sublime ~he L 11~nn~nal 0~.~omapruuen~e for enaGting Statutes. 
and BCientilio system of ou.r law .and jurisprudence which lature w~lljd0 b 

1 
le dmdug Is a complex alfall' and the Legil· 

1,~ a life time may not .be sujfic•ent. to master which in- the ·snme on the un . ewtklDg a dangei'OUa risk in changlDg 
ite of the Hav~uss of H1story ·and -~1me are yet available· · secularisms. T; ~asl8 of conceptions an~ notions of foreign· 

~I giorious ber1ta~e _for an nndeservmg generation. . l'elig.on th r/ ;:nactment .prop~sed. Will affect the {atu. . . . . · h H'' e 1 e ere and the hfe hereafter of millions oi 
I would appeal to, the Framers. of the Bill and to th~ t e t~du~ of the present as well as of the successive 

· J.e~slature not to attach ~ny weight to the mass of the ~eferatlhns, S The grav1ty ,of ~he move mnst well be reaiizoci· 
, APPENDIX ~are t e tat.ut~ Book 18 s1gned; . 

1 herewith attach a ~ompa~a~ive table of the inheritors '83 • ~re.n io'the Bill and m the hsta of !Jie various Schools of ~~~~~ef~· th;hBln."ill shoiV the nahu•e of the deporture• 

- According to the Mitak· 
shara. as administered in' 
Benares, Mithela, and 

Maclras. 

According to Mitak. 
. , ahara as administered 

in Bombay. 

According tO Mayukh 
School of llombay. 

According to Dayabhag 
, ofBengal. 

OlaMI.~Widow Cl1l4 
descmlllont.s. 

1. WidoW. 
l. Bon. 

I. Son. 
2. Grandson. 

Bombay Mit.akshara 
follows Bena.t\lS upto 

Same as in Bombay 
Mitakshara upto 12. 
AB in Bombay. and 
Madras Mitel<ahara 
son's daughtor and 
daughter's daughter 
take as Bandhus and 
very )ow in the list, 
(Vide Mulla P• 92. to 
94.) 

Benares 1\:lit.akshara 
and De.yabhag · run 
p~'ra.llel upto a far 
distant limits. A 
first break however 
occnre at No. 12. But 
as in Bentll'Os sister, 
son's daughtor and 
daughter's daughter 
are not even Bandh111 
and do, not succeed. 

3. Daughter. 
1. Grand son. 
6. Great grandson. 

iNOTs.-All these succeed 
not as sin!Pe heir but 
separately -liB simultane· 
ous heirs. The widow or 
if more than one all the 
widowS take one share, 
the sons each take one 
share, the grand sons and 
great grandsons take one 
)h81'9 per stirpes.) 

3. ·Great grandson. 
(N OTE.-AII these succeed 
as single heir •) . · , 
4. Widow. 

·5. Daughter. 
6. Daughter's son. 
7. Mother. 
8. Father. 
9. Brother. 

10. Brother?s son., 

. 10 and introduce sis· 
ter, gi-and' mother 
thereafter a.s Qotraj 
Sapinda.s put under 
this school also sons · 
daughtor and daugh· 
tor's . daughter take 
as Bondhns very low 
in the list. (Vide 
Mulla p. 74 and 81.} 

1~. B. S. , S. (brother's • 
son's son). 

6. Daughter's son. 
7. Bon's daugl1ter·. 

' 12. Father's mother. 
13. Father's father. 
14 .. F. B. 

8. Daughter'~ daughter. 

OlaasJI.-Molhet· and 
jollier and· later's descen· 
· tlalllll. 

9, Mother. 
10. Father. 
11. Brother. 
12. Brother's son. 
13. Brother's son's aon. 
14. Sister. · 
15. Sister's son. 

Cla8sliJ..-Fal/~et·'• mothe!' 
fathor'sfatlier and his i/M: 
cendanl8. 

16. F. M. (father's mother). 
l7.F.F. 
18. F. B. 
19. F. B.S .. 
10. F. B.S. S. 
2!. Father's'sisto(s son. 

Cl..,s It-.H. F. M. a11d 
F. F. F. and 1/le fat/wr'8 
/tJUt' dtmndanl8. 

Okm V-.M. M. ~nd M. F. 
and the mother'• fqur deB-. 
~nts. 

-.....;·. 

15. F. B. S; 
16. F. B. s;. S. 

·17. F.F.M. 
18. F. F. F. 
19. F.F.B. 
20. F. F. B. s: 
21. F. F. B. S. S. 

a.nd . 
from 22 to 54, we have 
ascendants and descendants 
of son. F. F. F. and descen· 
dants of son. No!l'E.-'
Son's daughtor, daughter's -

. daughter , are not even 
Be.ndhns under any of these · 
schools except Madras. 

, Where these two and sister 
and sister's son and some 
other .females take as Ban·· 
dhus but after all the 
agnat Bandhus are exhaus• 
ted.( Vide Mulla p. 76, and 
a1 Mad. 32.) 

Under the Bill, the sistor, 
daughter's daughter and 
son's daughter ,are placed 
among Gotraj S!lpindas 
and very high up against 
the l'llieS of e.ll these 
schools. -. · · 

, • APPENDIX B. ' 
h -1 Jhmk a omall and humbl• voice of mine will not be , w: · If therefore the Bill has- t.o ~e passed 'in~o law I 
and d respectfully make the following suggestions for changes 
hle amendments in the Bill, which if accepted may in sorne 

asure soitea its rigours. 
tx~a) rhe A;ct should not ha\'e any reil'Ospective effect 

ress .Y or Impliedly. I mean if e; niale died priol'. to the 
t:i~g of the Act leaving a. female as his "'heir holding n 
lhe pd. estate then in that case after the death of 'the Jemale, 
entitl,roperty s~ould go to the heirs of the male as would be .· · 
not u~d -~ the mh(\l'itance under the existil)g law, This would 
to und"" expectations or transactions undertaken or Tesorlcd 
Ill .;;r such an expectation. · 

chan~d he firs~ .cla8S of Clause 5 of the' Bill must be entirely 
by an and reshaped so as to give it some form recogmzed 
heir Y school howsoever. reactionary in Javour of the female 
patt~~~ sMme othet·. form that may at least be of s9me such 
eompa~ .Y su.~gestion is that from the first itern of t~o · 
incluaio h?lrs V:tdow and daul(hter should be removed. Their 
revoltin~ t ·thts group is violently against all Schools and 
Sbradha H the sense of £he Hindu Law of Sanindaship and, 
the dau' ow repu~nant does it look to a Hindu to allo~ 
fathn•s R;te;, and w1dow to take share with a ton on h1s 

~nt. · . Th~>n nn sPrious ·~rm· occur" ,to th~.,. f•malP~ 

as they succeed immediately niter these tliree (son, grandson 
and gre11t grandson). 'l'hen this sharing business among. the 
motner, son, aaughter is cpposed to all notions of .l:iindu 
Law ·of. Successlon a.nd is recognized by no school even 
indirectly and partially. It is an adaptation of Mohammadan 
.Rule of· succession and Hindus will .feel the abrogation. 

.(CJ The 111ext very revolting provision of the bill ill 
regarding placing the sons· daughter and daughters daughter 
J.O high .up in . the list of agnntes and even above the parents 
and brotl1er. Even .Act II of ·1929 had not gone so far.. It 
is against all the schools for as I have shown above these &1'8 
nU ·Bandhus under all the. ·schools including Mayukh. These 
two should ~e placed jus~ before sister in class II. A.s to 
the rest of the it~ms and classes of Clause 5 they may be 
allowed to slland: , . 

(D) As to· absolute estate• of females that provision should 
, be dropped altogether if possible. Or alt•rnately from out of 
the' definition of Stridhan the property inherited from a male 
should be deleted. Or at least the property which has already 
vested as a .widow's · es!-ate prior to the .Act should not be 
allowed to change its character after the passing of the Act 
and become absolute estate. It should remain a limited 
estate. This provision if not undone. will resnU into serioUJ 
unjustices and upset millions ·of transectious affected or 

• rontemplated . and of hopes . and aapiratioDS .already en tel' 
) 
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• 1111d {)n' hia death under th& control of her lf:!llll· ,. She doea 
·.POt dese!'Ve . complete mdependen~ at any !lime. (Mua 
&7. Yajnavlllkya l:iec~ 4). · d 

(2) "The wife, t.he son, and the slave have been declllre 
to be . without property." • (Manu 8-416. _ Mahabharath 
.Udyog 33-64). . . . '.t t · 

baa adlnitted other ~emales into the li!te. of ~~ccessio~· do" 
not seem to me to be based on any mtelhgtble principle 

. bu~ mast .be reated 071 special C'IUIO!" and. the analogy . of 
the reaaolllng· employed by Mayukh m admtttmg the tiater'a 
right. The Madrns High Court also while professing to 
follow the Mitakshara has admitted the claim. of a number 

. of females to inherit as Bandhus but this position is hardly 
ju6tified by t~e · ~itakshara and cleal'ly , contrary to Smri~i 
Cbandrika whtch IS an undoubted authority of the Southern 
School : these decisioru therefore eJCbibit- a clear departure 
from- the_ law as originally laid d_own by our., sages and 
interpreted by the nuthot:,~tattve commentators." 

·. (3) "Women being suppressed and dlllcarde:!" are no mill· 
tresses • theiDllelvea not· of any propet·ty. (Sbatapatha 
Brahman 4-4; 2-12). ' ·. th h .' •· 
· (4) "The male ia ·the heir, the female 18_ not e e1r 
(Matriyanoi Samhita 4-6, 4). . . 

(5j "For women their bWiband's immovel!oble property Ill 
OnJv meant. to be enjoyed". (Vivada Chandra 22·1 and 5 

to 7). · • · . h h · 'f 1 • d the 

' This ·much I think IV ill be quite sufficient to 'Convince even· 
-the most doubting among us that so far as the ·Hindu Law 

. goes there is no room to doubt that females must as 11, rule 
be excluded and only ~hose allowed for whom thero are well 
recognized ·exceptions, that they take at the most· only 
a life· estate and never on absolute estate. The proposals 
of the Bill are therefore entirely against the H:ndn Law. 

(6) -•'On t.he husband's , deat . t e WI e w 10 guar s · 
purity of the family recetves h1s property so long as abe 
Jivea but she has no rights to give away, mortga~e or s~l~ 
the' property," (Brihafpati and Katyayana _q~oted m . Smrttl 
Chandrika p. 611). · , 
· (7) "The wife's inheritance to _her husband a propeq. has 
been declared to vest in mere enJoyment; women shall 10 no 
case dispose of the property of. their husbands." (Maha· 

· bbarath Da~a-Dharam quoted in Vivad C~intamani p. ~). 
(8) "For women the heritage of thetr husbands 11 pro· , 

nonnced applicable to use. Let no women on any account 
make wute ·of .their husbands wealth" (~fahabharath~ quot· 
ed In Dayabhag 9-1..60). · • . 

(10) Women's business trausactiotls are null and vo1d 
· •xcept in case of distress. . . . A woman can only take a 

life intereSt· whilst she is living togethet• with the rest of 
the family" [Narad 3-27 to 30). 

(11) A woman is not entitled to -inhel'it for thus saya the 
Veda "Females and persons deficient in an -organ of sense 
are deemed ·Incompetent t<> inh~rit". I:Bnudhyana Prnsann 
2K2).. . . . . 
· These high authorities speak {or themselves and. need· no 

. expotit:hon~ or . comments. TQ.ey conclns.ively ~ lay do~n that · 
a widow mher1ts onlv, for lile and · wtthon~ any r1ghts of 
tramfers. · · , 

l have not quot~d- other extreme Jexts which do not even 
.. give a ri~ht to sncceecl for modern commentators h~ve- _ 

explained· them away 118 being ·no f!8nerni propo•itioru. A• 
!<I the dissentinP; opinion of some pnnrlit$ in the case of. 
Kashinath referred \o above I herewith -quote another con· 
current opinion of Pandits in their Vyavasthos quoted in a. 
very valuable Book known as the Digest .of Hindu Law by 
West and Buhlart page 374-~5. It is ~his "The widow 
cannot dispose of her immoveable property unless she be 
placed under great. distress.". We have to bear in mind 
that· th' text of Bandhyana is & text of the Veda laying 
down "Therefore women· are devoid of senses and' incompe· 
tent to inherit". A text of Mnnu founded on- this Shrnti 
text is "Indeed the rule Is that devoid · of . the senses lind 
incompetent to inherit women are useless." 

Now ·both the Mitakshara and the Dayabhag act opoil this 
principle and Text.. Both these systems therefore proeeed 
upon the rnle of the exclusion of· females. unless admitted 
by virtue of special texts. Dayabhag expreaely cites · the 
text of Baudh;tayana and recojlllizes ita authority and 
explains that the succession of Pome females like widows and 

• the reat does not contradict this t•ule ' inasm•tch 'as 1hev 
take under special text (l'idt .Daya'6bag Chan. XI Sec. 6-11). 
It is true that Mitaksham does not expressly cite that text 
but the whole scheme of Mitakohara · succe•sion claarly 
indicate& its full reco~tDition and its most authoritative 
adjt!ncts namely Vinnitrodaya and Smrlti Chandrika both 
-~resaly cite that Text of Bitudhyayana and .Manu and 
lay down that rule in most unheitating terms, They how· 
ever lay down- that these general rules rlo not apply' to 
those females · who inherit under special textsl (Virmitro· 
daya · Chap. 3 Pt. 1 Sec. 13) Haradatta baa a_lao ·taken the 
1111me view in hie commentary on the institutes of Gautam. 
While deal'n~t with succession to Stridhan he observea, "But 
the daughter·in·law and others are entitled to food and 
raiment only, for the nearness as 11 Sapinda i~ of no force 
when it is opposed bv express texts". (The Expre•s Text 
referred to is of Baudhy~yana and Manu). Thus the o'bvious 
conclusions of all these Commentators of the s»uth as 
well aa of such Eminent Oriental .Jurists as Jumutvahan is 
that ·females are incompetent to inherit save under special 

· texts. I wish now to cite a very great Scholar of our 
· Aneient Law and Dharama of all our Shastras and also an 
equallv eminent modern lawyer and jurist as )Yell versed in 
the Western systems, c I ·mean Dr, Pri:vanath ~en, Tagore 
taw Lecturer (1909). a Premchand • Roychand Scholar. After 
di~~euaain~t: various textt and comtm~nts be observes at p. 170 
of his Hindu Jurisprudence as follows. "Thia makP.s it 
perfectly ·dear that the principle of the eJCClusion of the 
females was recognized on all hands and had been so 
recogn:zed from very ancient times; U was indeed a rorol· 
lary from the position of a female in the orgnni~ation ·of 
the ancient Aryan Society; there her po&ition was of lifelon~ 
dependence." He quotes Manu's famous text "The father 
protect.& .. her. in her 'childhood, etc." and . proceeds to 
'obsei'Ve :'That be:ng her position it was. quite natural- that 
ohe could not take the inheritanee and the few ca~es in 
which ~he was ~ailed to ~o so se~ to ~ave been subsequent 
eoneeatoll! made fen; spec1al !eaaons in favour of. a f!IW very 
near relationa sueh a:\ a w-tfe, daughter', mother, and the 
like". Mayukh takes in a •i•ter on the principle that 

, hoint born in brothers llotra sh8 is 'l!tltraj. The Le~rned 
• .rnttot while eritioirin~ the rules ef ineltnrion of &lll!le . of 

tl!t fi!IIUII.. 11l!IIAI' de~ at Bombay- . and Madras -High 
.~·otai .. :.:''JIII\ ·"'&Y'ill wl:rillb: tM:b'b&r'HiP'~ 

The Codification process in Hindu Law should nave been a mere digesting of the Hindu Law_ as settled so far ,and . 
as being the rules of that La'." evolved through tlie Commen!AJ 
of Authoritative Commentators. 'Jt should never h~ve been 
to change and introduce provisions that strike at the very 
fundamentals of the Law and the DhBI'am. I ·emphasise 
these Comments of authority not with any idea of suggesting 
any demerits of l)Ur modern lawyers as lawyers. · My 
point is that only thosa who have studied our entire system 
of Law the. Dharama Shastrns, the Philosophy, the Logic. 
the Smritis, their Nibandhas, · ·the Purans and· Itihasas a~ 
their sources are onlv properly qualified to . undertake such 
a business of ove1·hauling the Law for the )•ules framed bt 
them will be inconsonance with the Entire Basic . whole even 
wher~ they would suggest changes. Sq~h changes_ will not 
shatter the fabric and the -foundat:ons upon ·which our 
civilization and culture t•ests. Besides such person~lities, 
shall have the confidence ·of the masses and the orthodox 
classes. • This· has the process of evolution in the past. 'rhe · 
Muslim Rulers were ve1·y wise in permitting Hindu Law 
to be left to its own votjlries. The East· India Company 
saw the wisdom of the Muslim Kings ·and continued th1 
same policy and so. did the. British Government. 'l'he-

. result of this policy- was that ~he Hindu Jurists of the 
eminence o.f Vijnaneshwar, .Jimutvahan. Raghunandan, Nanda 
Pandit, Mitra 1\Iisir, Madhava, Nllk&ntha. Bhatta and a 
board or others grew up and c<impiled books that--may stand 
comparisoru with any legal ·exposition of even the most. 

. advanced of the Modern Western Jurists. This is not a mere· 
idle brag. Eminent ·Orientalists and .scholars .:Of the types 
of Sir William Jones, Dr. Jollv, Mr. Colebrooke Maere11hten 
and other German and English' students of onr Jurisprudence 
have showered profuse praises _on them 'and confessed recog·. 
nition _ of our system of law as being. of very high order. 
There are . scores of such . personages in. India who can 
accomplish such a task. Before rushing np to the Legislature 
it w6uld have been highly expedient on the part of those 
responsible for the Bill to have summoned an as~embly of · 
such Palldits and. scholars and asked them to d''l!luss and 
evolve a scheme for th• codjlication and amendment of 
Hii!du Law. Such persons would have also been called to 
sit on the- select committee and draft a bill. To my- bumble 
'lllind the 'answer to questioners· · issued and maae are all 
valueless for the r~asom I!Jllt~~sted _above. What _.can .a 
Lawyer . however emment contribute towards t-hat ~ub.1ect 1f 
he is supremely ignorant of ou1' Law and Jurisorq,dence! 
,And part.icularlv so when in addition to his ienorAnce he . 
has a feeFn~t of nhhorance for all onr laws and' Sharamas. 
The whole Bill itself thou~h attempted to be cou~hea in 
the lanlluage o.f Shastras betrays .that contempt. I shall 
clooe ·after saymg 11 few words to tho•e of the supporters of 
such revolutionary changes and particularly to those of them_ 
"who go into ruptures at the bare mention of· the Twelve. Tobie 

, but shake the!r heads at the mention· of the name of Man!l 
and talk about our 'feeble ·civilization' and 'cruel absurd!· 
ties' without feeling the absurditv of criticising upon a 
~u~jec~ which they ~ad no opportUnity to study." · I think 
1t ts htgbly undesef'Vlng when we with some hit of modern 
educat'on bein~ to feel that ·we are necessarily wiser an_d 
that our Rishia and Law givers were antiquated in their· 
views. Let snch men read $Orne of ·t.he commentators- -I ha-ve 

• mentioned above and let them fathom the depth of th~ 
-Juristic learning and abilities.. Sir Francis Macnagliten sa~• 
while speaking of the ,Hindus. "The merit of having bee~ 
th~ founders of their own Jurisprudence ~annot be de'nie~ to 
th!B people, and tboso who are at all conversant with. the 
decisions of. our conl·ts will acknowled!l.e the analogy which 
exists between some of their doctrines· -and some -of the 
!exts which I have cited from the Hindu Law., Wber,e this ' 
18 not to be -found a compari~on mav in several instances be 
m~de without disadvantage to the Hindus." This is . a :(:om· 
p)tment of a forei~ner about the merits of our law as 
heinqo a very scientific swtem. as good an~ even better t~an 
the laws of the west. · The ncny is that 'llbije that_ sectton 
o! the west which has had opportunities of studvinq some 
btt of our Law and c:vili?.ation have been proclaiming ~ur 
~realness, our own men who have had some bit of En~bsh 
Edurnt!~n have been · insistong that our culture is a relic of 
absurdtttes and our Jaws are all meant only for pastoral an_d 
nomadic sta~e of human civilization. The 11reater iron:V lll 
that •u•l! educo••d m•n dQ not know even a bit of our ~lori· 
ou~ heritave. Thev do not even know if there ·is any such 
tb·n~~ as Hindu J,aw or Jurisnrudence apart from wha~ 

, .An~o- Indian Co11rts have laid. down in their deci~iOll!l
i'r_\at'lfii::'Dot-·'kllnw· t.v"" tno. names of 0\i!.' Slll!iti~ ar Sh.W: . . . . . . 
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1111 
or even .oJ. the most . model'Jl coinm~tato.H; · Yet with anawera .and . . . . · · 

ali that ·they .pro~ound ~1th tha.t superior au: of ignorant . function of .t.h opllllona l'eCelVed :!rom auoh .• quarter.. The 
kJJDWledge wb1ch IS spectally thetr own th~t our Jawa are mers. l'h . ~ .loglalature II .not that of. a body of Refor-
uol worm tlie paper on _wJnch they., are wntten. Such men co nised :!ra 1B to legtslate on the ll\lsts of the · well re• 
dl llld. know that the1.e IB a vast l.terature a most sublime ~ h L nnona of d urtspruoenoe for enacting Statutes. 
~ ..,ielltific systelll. of ou,r law ·.and jurisprudence whicb. Jatur! wa~j/fb the H•ndus IS a complex affa.X and the Legit· 
,,.,; 

8 

life time may not .be sujfic1ent, to master which in. . [be ·snmeo on the undertakmg a dangerous risk in changmg 
ile of the Havouss of Htstory ·and ttme are yet available' · 8 1 · T e 

08818 
of concept•ona and ·notions of foreiga · 

~ 
1 

giorious herita.ge _for an undesel'Vilig generation. . r~l~ a~~sm:h r~e ~nactment . prop?sed . will aftect the fatel'. . . . . · · h ir ' e 1 e ere and the life hereafter of millions oi 

1 
would appeal to, the Framers. of the Bill and to tha \e . ~du~ of the present as well as of the successive 

· Legislature not to attach any we1ght to the mass of the g nfeiattona. The graVIty of the move mnst well be r .. ·. . · be are the Statute Book is signed.- , eauzaG 
. APPJ;NDIX A • 

1 herewith at.tac:h a ~ompa~a~ive table of . the -inheritors ·as · .iven in'the Btll and m the hsts of the various Schools of Hindu Law. They will show the nattu·e of the deparlttre• ,. ~ proposed in the Bill. 

-
Acc<lrding to the Bill. 

According to the Mitak· 
shara as administered in' 

Benares, Mithe!a, 1111d 
Madras. 

According to Mitak. 
, ahara as administered 

in Bombay. 

According tQ Mayukh According to Dayabhag 
School of Bombay. · · • of Bengal. 

(Jia88 I • ...,Wi®w (>lid 
d~IIU. 

1. WidoW. 1.' Son. B6mbay Mitakshara Same ·as in Bombay 
Mitakshara upto 12. 
All in Bombay. a.nd 
Madras Mitaksha.ra 
son's daughter and 
daughter's daughter 
take as Bondhus and 
very Jow in the list. 
(Vide Mulla p, 92. to 
94.) "• 

Benares Mitakshara 
and Dayabbag . run 
parallel upto a far 
distant limite. A 
first break however 
occurs at No. 12. But 
as in Benares sister, 
son's daughter and 
·daughter's daughter 
are not even Bandhtti 
and do. not succeed. 

J, Son. 2. Gra.ndson. follows Benares upto 
3. Daughter. 
I. Grand son. 

3.' Great grandson. .10 and. introduce sis· 
(No:cE:.-All these succeed ter, grand' mother 

5. Great grandson. 
(NOTE.-All these succeed 

as· single heir •) · thereafter as Gotraj 
4. Widow. Sapindas )lut under 

not as sin~le heir but 
separately as simultane. 
ous heirs. The widow or 
if more than one aJl the 
widowS take · one share, 
the sons each take one 
share, the grand sons and 
great grandsons take one 
)hare per stirpes.) 

·5. Daughter. this school also sons · 
6. Daughter's son. ' daughter Jl.lld de.ugh· . 
7. Mother. ter's daughter take 
8. Father. as Bandhus very low 
9. Brother. in the list. (Vide 

10. Brother.' a son., Mulla p. 74 and 81.) . 
11. B. S. S. (brother's • 

, .son's son). · 
12, Father's mother. 
13. Father's father. 6. Daughter's son. . 

7, Son's daughter·. . · 
8. Daughter's daughter. 

CIIUa Il.-Mothel' and 
falher and:kJur's descen· 
· !(ants. 

9. Mother. 
10. Father. 
U. Brother. 
12. Brother's son. 
13. Brother's son's son. 
14. Sister. · 
16. Sister's son. 

Clau llJ..-Fatl.et·'smothet· 
fatMr'8 j(J,j/ier and hill des: 
ctndanta. 

lfi. F. ?d. (father's mother). 
17.F.F. 
l8.F.B. 
19. F. B.S.· 
IQ. F. B.S. S. 
21. Father's'siate~'s son. 

CI<Ut It-B. F. M. (llid 
F. F. F. and 1/w father's 
Jour 'dtseendanlll. 

Cia,, V.-M.M.andM.F. 
:W~:.other's fqur dll8> 

14 .. F .• B. 
15. F. B.S. 
16. F. B. s;. S. 
17. F.F.M .. 
18. F. F. F. 
19. F. F:B. 
20. F. F. B. s: : , 
21. F. F. B. S. S. 

and . 
from 22 to 54, we have 
ascendants and descenda.nts 
of son. F. F. F. and descen· 
dants of son. NoTE.~ 
Son's daughter, daughter's -

. daughter are not even 
·Bandhus under any of these . 
schools except Madras. 

. Where these two and sister 
and sister's son and some 
other .females take as Ban-· 
dhus but after all the 
agnat Bandhus are exhaus· 
ted.( Vide Mulla p. 76, and 
a1 Mad. 32.) 

Under the Bill, th~ sister, 
daughter's daughter and 
son's daughter ,are placed 

·among Gotro.i Sllpindas 
and very high up against 
the rules of all these 
schools. - · · -

..1 t . , ~. APPENDIX B. : 
heard hurk . a •mall and bumble voice of mine will . not be . 
would f therefore. the Bill hll8' to be passed in~o law I . 
and respectfully make the following suggestions for changes 
ltleas amendments in the Bill, which if accepted may in some 

(A ore soften its· rigours. 
•xpr~ rhe Act should not have any 1·etrospective effect 
Jlalai 8 X or nnpliedly. I mean if a; male died prior. to the 
li!ni~g of the Act leavit•g a. female as his "hei.r ·holding n 
lhe pi estate then in that case after the death of the ;female, 
entitle~perty ~ould. go to the heirs of. the male as '~ould be 
not 

0 
seto the IDh~ttance under th.e extstil)g_Iaw, Thts would 

\o n~e t exphectatto'!s Ol' transactiOns undertaken or '!'esorlcd · 
(ll) T r sue an expectation. · 

changed he firs~ .cla.ss of Clause 5 of the' Bill must be ~ntirely . 
by any ~~d {ej.haped so as to give it some form recogmzed . 
heir or 8 00 owsoever reactionary in favour of the female 
)lat~rn: ,some other. f.orm . that may at l~ast be of s~me such 
COtttpact h~y su.~gestlon 1s that from the first item of the· 
inclusion ~Irs t(dow and dau~hter ahould be removed. Their 
l1!lolting ~n t\ ts group· is violently aga.inst ·all Schools and 
Sitradha H e sense .of ~he Hindu Law of Sal)indaship and. 
~ dan~h ow repu~nant dqes it look to a Hindu to allow 
lath,

1
•• d,tetlt anTd Widow to take share wit~ a son on his· 

0 · • .. h_~.n nn s~riotlll·~rm· occur• ,to tltP.Bt' f•malt~ 

~ they succeed immediately after these three (son, grandson 
and grent grandson). 'l'hen this sharing business among. the 
motner, son, aaughter is cpposed to all notions of .liind11 
Law ·of. Successuin and is recognized by no school even 
indirectly and partially. It is an adaptation Of Mohammad&~~ 
Rule of· succession and Hindus wiH .feel the abrogation. 

.(CJ The next very revolting provision of the bill is 
· regarding placing the sons· daughter and daughters daughter 

,a high ·liP in . the list of agnates and even above the parenta 
and brother. Even Act II of ·1929 had not gone so far.. It 
is against all the schools for as I have shown above these are 
nil. ·Ban db us under all the ·schools including Mayokh. These 
two should be placed just before sister in cl1188 II. As to 
the rest of the items and classes of Clause 5 they ma.y be 
allowed to slland: . 

(D) As to absolute estates of females that provision ahould 
, be ?ropped altogether if possible. Or alt~rnately from ou~ of 
the definition of Stridhan the property inherited from a male 
should be deleted. Or at least the property which halt already 
vested as a -widow's ·est-ate prior to the Act should not be 
allowed to change ita character afrer the pa88ing of the Act 
and become absolute estate. It should remain 11 limited 
estate. This provision if not nndone. will result into seriona 
unjus~ices and upset millions ·of .tranaactions affected or 

• rontempla~ed and of hope• .and up1rationa already enter
·~ 
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faWe<l 'l'o gin retro•p~cfivo. ·~t!ocl• • where aiiLatantiu 
rl nts. arc cnccted wow a bo· an auuormill I'Ule for legiSlatiOn, 
w~•cll snoul<l be avoi<Oed lU Clll!es ot sucn resolutlonary cll8~gea 

~OI'II lUlU alive, the Dattah and Dwya!Uushyaya gut ~Ul)· 
halt the share ot each sucn son. 'l'he ,l:>abhlil doea not wish to 
g1vo any J'Jgnts to a 11.ntrma son. 

· .:oectWII o, ctWJI J (l).-·~ne l:>abha does not want tQ give 
any turther rignts to Wldows and aaugMe1·s ceyona wna~ tuoy 
au·eaay enJoy, nor does Jt WISU to reduce tnef!l. 

uect~ng centuries of t.radmous.. . •. , , ab c1 · 
JJ. onorary I:Jooretar !I• JJar .t.l8soclahon, F1Jz a art • 

We l'llil"et we a•·e not prcparcu to <lepart, IU till& P f 
I Jndla nom tn~ age·Joug 'pl'llctlco oi auol'(lllg only a. ~ e 

:.tate to' the Jemale nelra Ill lllo property of tn~u:~~ hav: 
i•allt tnat <'t!l'taln geutlemell learlletl Ill .dlUdU l'f tate to 
upmed tnat there 1s no' wru•ranty tor giVIng a 

1
1 e e\ f 

lemale but we also realize Mat a respectab e num er o 
" potts ~ J>liarmshastras Mve found it otderwJse. Moreover 
~~en tbo .limdu Law allolvs l:)trtdhan l'roperty wbere~ a 

' female ets absolute estate, we ~ea no reason why abso ute 
estate s~uuld· be granted oo the female in the prop,erty uf 
tne male. We are not prepared to reduce .tho spilus of ~ons 
or· ut them at a disadvantage. Neither are we prepare to -
allo~ the frittering away of a family's wealth. We .. are of 
opinion that all the aav'iintages wh.ic~ the ~r~tagomsts of 
absolute estate find in !Muslim or. Christian ,Societies are to be 
tQund by gmug the female a life estate m the propert~ of 

· ,. the male without ita disadvantages. We have, theretore, 
· proposed certain ll!llendments in the light ~ abov~ rem~rks. 

We have, however, given absolute estate to a. l)'ld~w _or II 
daughter if no other person in class I and II of Sect1on. S 
are alive We are also o£ opinion t)lat our amendments w1U 
not ooly' appease Orthodox op~ion but. will at least Improve 
'he status of women in the Hmdu Soc1ety. . • 

2. V\' e are also , strongly of opinion ~bat ,the w1do.w on 
, temarnuge should not be allowed to contmue m possesSIO~ of 
· her fol'llier husband's property. We feel that the w•duw 

should uu~ be allowed to retain her former husband's property 
when' sbo shows lack of faithfulness towards _the de.~ed by 
sharing hed with another man though marr1ed by law. Of 
eourse 11e do not touch her Stridhan Property. . ' 

3. Wo 11re alsq. strongly • of opinion ·that a Hmd~ lvh_o 
relinquillhes the Hindu religion should on no ~ccou?t mhent , 
or continue in pollSession of the property' so mher1ted from 
a ·Hindu. , , . , . . 'f th B'll . 

With the above changes we have no obJection I e. I 1s 

)lllBlllid. * *' *' ' 
J.~endments in Bin I. 

Section S\i).--Omit words. ''by inheritance", "at a P~~
tiou" and "in lieu of maintenance" and add at the 6nd:. . 

,:Provided the property acquired by. a female at p~~ltlon 
thall be her Stridhan if the Interest she· orJr,nally 
held in the property was that of a full ,?'vne,r · 

Section 6 class f,...:.Oinit "daughte( and add a Wldow of 
" predeceased son". · · ,. 

(2) add "daughtel", each take one share ; 

~{~~~1:-.Add at the end "(8) daug~ter's daughter'.'· • 
Add p1·ovi&O :-Daughter shall get mamte~ance only If she 

comes in class I(a). Provided also tha~ a WidOw or daughter 
of the intestate becll!lle full ow~ers If no other. person of 
class I aud · II are alive at the tu~e when suc.cess1on opens. 

.Section t(a).-The intestates Widow and, w1dow of a. 
predeceased son (if auy) or if there are more than one such 
widows all such widows together, shall together take one 
ehaxe.u ' ·' , , . ., • · 

Section 11.-Add "Bairagi". after ' Sanyasi w1th1n 
brackets. · " d. f'· 

Section I:f (b) (1),-'-Add "son" afte1: "daugh~r an a ...,r 
"son" add husband and "each take one. share . 

8eeti011 17.-Add"·"section l7.A". . 
Pro'l'ided that except in cases subject ~ Section ~2 i.n all 

other cases females shall inherit as owners f~r life only, 
. without powers of transfer except for legal necess1ty as under. 

stood in the Hindu Law l and on the death of each female the· 
inheritance shall pass to the next heir und~r this Act. 
. Provided further that females shall inherit as full owners 
in those parts of India where they have been inheriting as 
full 'Owners". · , 

Secti011 18 (2).-Add "provided also that on remarriage the 
widow shall forfeit forthwith and be divested of all her 
rights in the property inherited by her from her husband or 
111 a widow of a predeceased son1 and the inheritance shall, 
in such a case, pass to the heir who is next in order of 
e:accel'Sion.'' . , 

.Stctilfn 19.-.Add "section 19 (A)". 
• (a) "Any Hindu who. renounces his or her Hindu religion, 
shaU be divested forthwith of all his or her rights in the 
property ,inherlttd from a Hirrdu; and succession shall at once 

. open aa if he or she has then died". 
(b) No pel'llon other than a Hindu shall inherit the property 

af a Hindu. 

. Ada "Widow of predeceased son· ·and Wldow of predeceiiSed 
son· s son· tQ this Class. • 

Add section 5.8 as below :- ' 
ln case of chang~ of religion of any perso~ to Mohlllll· 

medan1am, or ChriStianity, or J ud•sm or :t.orast1anism, every 
heir whethe1· male or. female should be taken to ha.ve died 
immediately after such change, notwithstanding any Jaw or 
Ullage to tne cont1my, so far as a.uy benefits of succession 
unaer this Code go. · · 

.Sect•on 7. (d).-Wofaen shall take only a. 'woman's estate as 
under the present Jaw, and after them, the succession shall 
lollow as under the present law. , 

~Section 12 should be styled section l2.A. 
.Add l2B as below :-, 

J.lut a wom~n shall· have only a woman's estate ill property 
ncquu·~d by 1nher1tance, . or divorce or at a partition in lieu 
of mamten.ance. or by gd~ .from a relative unless the docu· 
ment creatmg 11 clearly g1ves her. full ownership. · 

* * * * 
Shri Bharat Dharma Mahaml.lindal, Benarea. 

· The enclosed representation contains the opinion o£. the 
MahlliUandal on these Bills. • 

A kind and thorough perusal of the representation wilt 
~how to y~ur goodself th~ extent of mischief which the Billa 
1f .P~ssed m~o .Acts are likely to make in the· time·honom-.1 
. religiOus sociology of the Sanatani Hindu. · 

. ·J.AGATGUI'lJ, BEN .ARES CAN'l'T. 
. , 'Dated .August 11, 1S42. 

In connection with the two bills named Hindu Code Pal't I 
(Int~tate Succession) and Hindu Code Part. II {Marria~e) 
rece1ve4 from va~ious Provincial Go\·errunents for subrnisswn 
of opm1on of Shn Bharat Dharma Mahamandal thereon I a1n 
d~med by the Cou!lci1 of this All India Represeutativ~ Asso· 
Cl~twn ,of _(Sanat_amsts) Hiqdus believing in Vedas nnd oth~ 
.S:mdu Scriptures, to register their stron~ protest against the 
b~ls and to request you to kindly submit this protest blliore 
:r:ie!.xcellency for favo)lrable considerati,;n and necessary . 

. 2, In order to place before those participating in f.he pas· 
sago o~ these two bills it appears very necessary to give !'ather 
a detailed t~o~gh brfef description of the time-honou!'~d 
Dharm_a (rehg1on) and Creed. (Belief) of the Sanatanist Hindus 
ncco~dmg to their Dhal'lna-Shastras (Scriptures) because it is 
a misfortune that they are innocently doing something they 
k!'ow not due to their lack~ of perfect knowledge of the plin· 
c1ples of the hoary Dharma and culture of the Hindus. 

* ~ * * • 
·, ~· 'Dhipma' aco~n·ding t?' their ideology is . that Divine 
~hght o! t~e Alm1ghty Which holds the uni'l'erse .and helps 
1t-_both miCI'ooosm and macrocosm, and" the individuals or 
nat1ons to make an ordered progress in this as well as in the 
ue~t. world and to reach the realm of. Heaven. Every· rule of 
Hmdu Dharma-Shastra. and mode of oonduct :prescribed by the 
same haa this ll)ain object in view. It is um'l'ersally accepted 
that t~e Hindus are in fact the pre-historic Spiritual Rae~ of 
humamty and have. always regarded their Dhanna·Sbastra to 
have bee11 revealed !rom .Above to the Sages of yore and not 
as 'man made law' subject to chan~e~ by human agencie.s and. 
secu\81' powers. They regard thm Dharma to be ~<ll!atan 
(Eternal) which cannot be subjected to modifications by 
hum.an agencies or secular authorities, 

5. The Vedas and Shastras · generally make two .divisioJI! 
of human Dharma--<Jne ordinary Sadharan Dharma. and the 
other special, Vishesha Dharrr:a. · Th.e Sadharan Dha11J!11 
means the general or universal Dharma .which helps equ,a!iY 
all human beings, all creeds, all nations and all <'ommumti~S 
through its different aspects. For examples, nets of D~na· 
Dharma,· i.e., charity, Tapo·Dharma, .i.e., austerity, YaJna· 
Dharma, i.e., sacrifices, Yog·Sadhana, i.e., devotional practices 
Jnana-Sadhana, i.e., acquiring knowledge of self, and other 
pious actions of body and mihd and inner fllelin~s, such 11!1 
truth, justice, mercy, love, unpretendedness, rectitude, s~lf· 
C<?lltrol, ten kinds of Ahimsa, absence of egoism, dispass1on 
towards objects of the senses, paying reverence to the seven 
classes of elders, service to the Guru, purity of mind and dthe 
body and Bhakti, i.e., devotion of God; all these come un er 
the category of Sadharan Dharma 

Aft~r Sectio~ t! add the following.:-· 
''Section 22. No custom shall henceforth be considered 

valid if it is repugnant to the provisions of this Act 
in the matters of intestate· succession". 

6. Vishesha Dharma (Special Dharm~) means a particular 
·Dharma which is applicable t(> sex (men and women), caste 
(such as t4e Brahmans, ~e Sudras, etc.,j .stage of life (such 
as Sannyas, Garhasthya etc.), and sub-creeds (sucn as 
Shaiva Dharma, Shakta Dharma, Vaishnava Dharma, {'tc_..) 
of th~·be\iel(ers of Vedas (i.e., Vaidic Dharma). The Spec1al 
Dharme of the non-believers of Vedas (i.e., Avaidie Dharma) 
also will come in the category of Vishesha Dharma, they aT(' 
Ruch as Jama Dharma, Buddha Dharma, Christian Dharma, 

lleclion tt 'to be renumbered as 23 and 23 as 24. 
Appendilt to be amended in the light of the above. • * • * .• • 

General Secretary, OuJk ProVincial Hindu Sab'lul, 
- . . Luelcnow. . . 

bection I I!) ·(d) . ....:The rights of succession of Dattaka and 
Dwyamnohyaya sons have not been· made clear either here 
or in section &. They should certainly succeed as legal sons 
to the ado)tive parents in the' absence of after-born son or 
JOQJ by a married wife, but if 8Uch son or sons is Qr are 

etc. . . 
7. As for the ViSbesha: Dharma of the Hindus which i~ the 

oldest Religion of the world, it consists of the followiog:
They believe in (1') Varnashram order of their own J•&l'ticul•r 
socio\ogy well· protected by the four impregnable forti! . ~· 
mentioned below, ~2) Vedll8 and other Scriptures, i.e., Smrltl, 
Pu~ana. etc., .as dn.ect revelation from the Occu:t world, $31 
Existence of the m1ghty Occult world, its govermnent 111

4
1 I 

Orcul\ ofllce-llearers such as Ri.shis, · DevM, Pitris, etc., ( 
Divine Law of Karma, i.e., actions and reactions of ll'.aterull 
body, Mana (mind) and • Buddhi (consciousness-faculty) as 

~ we)l aa San•ka.ra, i.e., eeed of Karma, (~) Rebirth ·and the. 



. !IIU"' of Slu·addhu aud uther. ~••·•monies •• Ta•·paoa tic. 
WJVO~er to llelp the departed sou~ ( 6) Theory of Avatal'lls 
111 0 wca•·uations of the .Almighty and His Occult Governors' 
•·;j' upasana, Yoga and their devetional practices, li.l) Mu1·{i 
J•uJ•• 1,e., Image ~ors~1p and .the ~c1enttfic theory of Peetha, 
. mystic c•rcJe lmkmg 1t ~1th the Occult o••ganisation (9) 
~i:nce of Suddha·Asuddha· V 1veka. ·( touchability and uniouclt· 
abihiY) in the mter~st of. the punficat10n of the five :.heaths 
Panella Kosha) wh1ch g•ve cover to the Atmo. the soul 
1101 Several dasses·,pf hjnas. and Mahayajnas, i.e., Vaidik' 
~alll'llnic aud Tantl'ik ceremome~ for the individual aud col. 
IKUve good, (11) S~guna and N.1rguna Ish~ar-tatwa i,e., real· 
;~aiion of the f!.ltmghty ,.God Without attributes !.hrough s•lf·' 
llowledge and wit~ .attr1bu~ through )llediation. 

II. '!'he Hmdu rehg•ous soc10logy called V arnashram Dba1·ma 
a perfectly guarded an~ fully protected on ~ll sides by the 
,ue~ walls of the four 1D1pregnable forta of (1) Acbar-Vichata 
Dharma, i.e.,, !'he rules. of cond~c~ relating· to me~tal . and 
pbysical pur1ty and l!lner sp1r1tua.l culture. l•i) 1'n11m 
Dharma, i.e., the birth r1ght of the caste system, (ih) Ashram 
Dharma, the rules o~ conduct. relating to the four progr~lllli-le 
rdigious stages of hfe and (1v) Sat1twa-Dharma, chastity of 
romanhood of •": extreme nldur.e. h stands. on the granite 
,.,k of the m,amage oeremony·r1tuals .. and hie-long religious 
oondnct of the marr~ed couple. No king, no Governn~ent and· 
l!l outward or inward ·force has hitherto heen able to over· 
power it since .Satyayuga, the beginning of the first cycle of 
1be Yugas. Even in the Buddhist period when Emp~rors of· 
India like the Great .Ashoka •nd lhe Mighty Sudhanwa em· 
braced Buddhism,-even then, the most scientific-sociology of 
the !!indus, based on the unchallenged V aidic philosophy · r<· 
mained unaffected. When, however, Buddhism tried to i;1ter· 
fere with the authority of the social order of the Hindus it 
was banished from its motherland. Even for centuries durh1g 
the autocratic ,rule ?f the Mohammedan conquerors, the 
Mohammedan k•.ngs failed lo cause an;y palpable harm to this 
IOCio·religious organisation. The pre-historic Jainism which ig 
~wgether a separate creed and has no faith in ~he Vedas ac: 
cepred the social order and became a part and parcel of 
Hmduism. But in the present British period ·of Godless' edu
cation, social disruption, moral degradation . and spiritual 
do~all, some revolnliona1-y spirit has sprung up within llie 
Hinau fold itseU as a. result of the inlluence of western thought 
and baa led to the bringing forth or a reformist group. 

* * * * ' • 
14. As for the unkind remarks in support of the Bills it may 

be said that the bills aim at providing codified laws of m~r· 
11age and intestate succession for Hindus .as if·the- Hin.ius had 
oo such laws. It is nothing but an iron;y of fate t.hat the 
Nation which has been the Torch-bearer m every branch of 
learning to the world should be deemed to be '~ossessmg 110 
laws of marriage and succession. In fact the Hmdu' laws ot 
marriage and succession are the mort. scientific· Jaws ( blll!ed on 
the unchallenged Vaidic Philosophy)· that any 11atibn an the. 
lace of earth can boast of. 

15. If the present day administt·ators of justice .find it diffi· 
eult to· comprehend the philosophical basis of the Hindu 
Dharma·Shnstras, it is no fault of the laws themSelves. On 
the other hand it is the fault of the so-called educated Hindu~ 
who generally know nothing about their own Dharma and 
mlltu!e. It is ·h•cause of the material outlook of .the civiliza· 
lion m whicli thef have been bred, brought. up, educated an!l · 
trained all their hfe. This cannot therefore be a v.alid ·reason 
ffr !orcin~ upon the oldest and spiritually most advanced race 
0 humamty a code of law ou the lines of that possmcd Ly 
other Nations of the world. 

.1.6. The .Refo1mists express oontempt at whJit they call th". 
~ltmbl~ phght of Hindu women with regard to their right of 
•n~sslon,· full ownership and divorce, But in fact, as !(b•endy 
l'llllarked in the beginning, they in doing· so only oetray their 
la~entable ignorance of the Hindu Dharm

1 
sociology, ideology 

an cnltu~e. It is onf. amongst th6 Hinaus that the "omen 
are. worshipped as Goadess in all , stages of life. No other 
rllon of the world with ali the women's right.s of equality, 
;:dum, succession, ownership, divorce etc,, ctc.

1 
has e,·er 

wn so 1 much respect to womnn as to install tet• at the 
Y!llerable position of Goddess. The position of Hindu W<~men 
~ married life is far superior to that of their sisters in other 

•!•ona of the world, nay, the Jot ol Jnaian women inspite of 
tn!lr ~o·called disabilities is enormously better than that of 
their •!•ters in othe1· Nations who enjoy the rights.<>~ property • 
IU~css1on; freedom and divorce etc. If statistiCS of the 
~hOIIS of the World with rega1·d to t]IP various rights enjoyed t women and their consequences oould ever be ~tvailable the 
a oye statements cculrl be amply supported. ~ny •·eform 
rUI.It t~e established practice in the. religious SOCIIll order ?f 
\• pre·h1sto1•ic Hindu Nation by means of sanction ~f law JB 
t erefore bound to have its bitter •·eaction. · 
re 17: As the Bill relatin~ to mar~iages . '1_\mong th~ Hindus 
qu~res careful conside1·at1on of thCI~' Rehg1on nnd time h?n· 

oared Vaidic culture so the Bill relating to intestate rt•cceS3lon 
Sf the Sanatanist Hi~dus requires. first the careful study of .the 
8
1ddhant (Belief) of the uaticm about the occult ~qve1•nment 
n~ the occult law and order as proved by theh• philosophy of 

Shirth aud.life after death. They believe that t.he. Vedas and 
w~tras become tevealed irr our B'haratvarsha, I.e.,, l;"ortal 
f orld ot ours, . the fo1mer directly and the .latter m?n•ectly 
Bl1l!n occult world for the good of humamty. Behmd tl~e 
• haratvarsha-the material world of ours, withm it before. •t 
J~ on all sides of it exists the 1nighty occult. world a~d1 •ts 
thl,ne government. The Vedas and Hindu SCI'!ptures dwc os~ 
difft each Brahmand (universe) including its eolar ~Y'It~lll and 

tl'l!nt abodes has its own •aparat9 occult or(l('msatlon II;D 
~enunent. Each Brahmanda has its creative, preserl'!ltlvo 
~d destructive high occult agencies. These Godheads nrc 
. Pectively Bhagwan Brahm&, Bhagwan Vishnu and Bhagwall' , 

2i 
' Shiva who are. the direct li!presentativeo of tho Supreme Lord · 

~~ey are the three highest Godheads and are indest1·uc~ibl~. 
., e Goverl\lllent of the occult world hfta three hig d'part· 
• ments, and occult High Office-bearers of several grades and 
several c.asses for lnaintainin~ law and order in both mic~· 
cosm and macrocosm of creation. 

18. Bhagwan Manu is one of the important High rffice·bont·· 
el'B of the ?ccult Gov~mment who is .considered the Time-keeper 
of our un~vers~, and the principal. Law-giver of the Hindus 
and by H1s w1ll 'the Dharma Shastras are revealed in the 

, hearts of the Savants in the early period of the creation. 
Bhagwan, Y ama-Dharma-Raj who is another occult High 
office-beare1• has direct eontrol over Pitri Loka-the ordina1y 
Heaven, Naraka Loka:-the Hell and occult control over our 
mortal world, the Bharatvarsha; . Bha~wan Dhat·ma-Raj i' 
th.e Recor~·keeper of the ~annas (act10ns of body, sp~ech, 
mmd and mtel_lectJ of the JIV&s. He sends th~ departed jivas 
~o. several sections o~ N.araka Loka (Hell) which is a kind of 
J8~ or 'refo!'lnatory mstttutio!l of a mortal King for under· 
gomg s~ffermg as the adequate punishment for their, misdeeds, 
or to d1fferent grades of Swarga (Heaven) for recCiving ade· 
quate reward for their good· deeds in form of ple~s·1res nurJ 
different grades of happiness in those abodes. Bhaqwan 
Dharma-Raj is practically the central authority ~nd ~rganlser 
'Of the Awagamanchakra, i.e., the cycle of birth add .death
of coming into the mortal world and again going t~ the occult 
world. All the office-bearers and the governol'll of the occult 
world including these two. are replaced by a . fresh sot of 
personalities in every Manwantara i:e., the cycle of 306720000 
human years. 

19. The mortal world, the Bharatvarsha is the centre ?! the 
.Awagamanchakya, i.e., coming and going cycle maintained 
under the ·Divine Law and Order. It is the place of better 
state of ·progress for the jivas. Here karma can be ·freely 
performed by the human being to improve his or her lot as 
well as to help the Naimittik Pitris or the departed nncestors 
in their onward march, Such Karmas as help the depa1tad 
nncestot•s are known as Shraddha Karmas. They 11an be per· 
formed only by certain direct male descendants, i.e., who are 
in elose blood relationship to the departed. These are clearly 
described in the. Dharma.Shastras (Scriptures). And it is on 
them that the right in propert)" of the departed devolves in 
ord~r of closeness of the direct blood relationship. 

20. Tlius the creed of Sanatanist Hindus regarding Rebuth 
and Shraddha deserves a careful oonsiderat.ion with reference 
to the most· scientific Law of Succession that the Varnashram 
sociology can boast of as being their own and most superior 
to all other laws. of succession prevalent in other nations of 
the world.- The guidinf!' principle is the advancement cf jiva, 
the Soul from humamty to Godhead through the help of 
Dharma and the performance of religious Sacrameni.J! that 
lead to the )?ropitiation of the occult Go;vernors with whose 
direct or indirect help .alone the onward march can he main· 
tained. All .possessions and property therefore of an ind1vidu· 
al are accordingly inherited by one who is nearest next to him 
in Seed and blood relationship and who can according t.o 
bha1•ma Shastras pedorm the Shraddha ceremony tor the 
peaceful comforts of the deceased in the Pitri Loka-Ordinar)• 
Heaven Nnrak Loka-Hell, and Preta Loka-Ghost-world. It 
is with' this double criterion that the order of succession has 
been laid down in the Hindu Dharma-Shastl'Ss with only 
limited rights over property lot• women who a~ part nn~ parctl 
of their husbands ·have no separate ownership of thCir own. 
'rhe owne1·ship in the property _of her d"!leased h'!sband 
therefore iu the absence of certam nearer hell'S _r~sts :n the 
widow Jor her life time only. 'rhence it reverts to the next 
in the seed and blood· relationship to the last full cwner 
(deceased male) as it is the latter who is closer m IJlood 
relationship and who is oon:sequently competent to J·~rlot·m 
the Shmddhn saCI'Smellt in favour of the deceased las~ mal~ 
owner and othe1· ancestors. 

21. Similarly daughters and sisters who are mam~d ~nd 
consequently whose Gotras have thus become merged w!th 
the Gotras of their husbands have little chances .of •nccess1on 
except for the reason of blood relationship in the 11 osence of 
any other nearer blood relation who is competent to perform 
Shraddha ceremony for ~he deceased last male own~r or other 
nnceatol'll, · 

22. It will thus be seen that similar to the law relating to 
marria e the Hindu Dharma-Shastras ~ave .evolved a moot 
scienti~c' law of succession based on c?ns•derab?ns of not •·nly 
worldly happiness liut also comfort m afte.r-hf~ ;,nd ~so ~~ 
spiritual advancement. In !act the whole hfe of a Th~du •• 
according to Dharma-Shastras so moulded as to. help. h1m to 

. achieve the highest spiritual attainment~, and. any~hmg ~hlt. 
dete••s him from . this onward march !s a ~'!1· ·. fhe w ? e 
social structure of the Hindus, the dut1es enJofml~df lo~ 17e~ 
to be per!o1med during the various stages o 1 e, m nc 
every I'Outine of their life and actions whether mental or phy~•· 
cal the laws of their marriage sacrame!lt, tho

1 
se-. of ~~·~er'?0• 

· and even the rules· relating to obsequ.•~s-al an~ '1 
• • pmg 

them onwards in theii· pro~ress lor spl!'ltnn,l ~ttahmme~tsj k 
23. The bill t·elating to mtestate . success1~n as no d en 

the above pdncip}es into considerat!on aT~' has iJJt~:~~~hi'O~ 
introduce a novel order -of succession. Is w • t 

th? whole dsg.ial t s~h~ctHl~dua~ati~~. 8 N~o~~~=ckf ~~:~:":/:. 
}i!~d'J' Dhal'~~ :ould have been worse than thiS ~md uf 
cn~',;r"j~ :~~lusion these bills aim at striking •t thd ;';.er.Y 
root. of the Sanata~ Dharllla, ':arnas~:.ma tl~hBilJ! ~II p~; 
religious s?ciklogy d ~st:Ui~rs~~~ misecy. on the Sauatauial 
"ru~~J~s ba~l~eo:! the present times d h

1
ard)y warrd .(lnt -~~:h 

. · · d' pt' th loyal Go . earmg an a p~-
dl'll~tlc ch~ng~s d'"r:'~..:n~ ~tt If [111 gear. It i.aO the p!Minll 
\ovmg SOCiety &11 ~vWIDg I 0 " . I' 
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of such few act. in -the, past few years that has bee_n ~~spvna· 
ibhi for the ·estranged relation between the Sanatamst. H1udus 
and the Congress Uooernment and it will only . be ritatmg fact 
that true Sanatanist Hindus who_ regard rehg10n · q_ea.·e~ til .. 
their lives will form the core· of the1r heart bate und cons1der 
as their bitterest enemy the so-called Reformer, Le~der, Puh· 
tical Society o1· an Authority -that will lend any support to the 
assing of such acts which to all intents and purpose~ ~re 

~eant· to stunt the nation's onward progress by undelmmmg-
, its religious social order. For reasons recordod . above, I ~m 

d · d to register a most vehement-pt•otest agamst the Bills 
.:re res ectfully submit that . it will be for the good. of b~tlt 
rulers !nd ruled that the Bills be rejected b~fore- •hscuss1on 
on the ftoor of the Assembly. . , 

. . K.AMALAKAR DWIVEDI, 
VIDYABHUSHAN, RAI BAHADUR 

(Rtd.' Collector and Magistrate, U. :P. l 
Chief Secretary. 

Mr
8

• Jo!pff ·Ghosh, 'swarupdham, Burma Bridge· 
Be:narea Oantt. . 

:we give · ~ur whole support in favour of the above two 
Billll. I ' 

L. s. Misra, Esq .• Bar.·at-Law; Luck~w .. 
· The main changes which the Bill seeks to introduce_ in 
the prevailing .limdu Law of Succession at·e as follows :-: 

(1) Jt prov1dea a ~odrlied law of I~1testate Succesa:on whtcb 
may be applicable to whole of Br1t~sh Ind1a. . . 

(~) Jt,prov;des for s.multaueous inhmtence by certam 
heirs and allocates to them· shares on the death of pre· 
positu&. . · 1 . · 

· (3) It provides for inheritance by women of a • 1a1e Ill 

her;table property. . 
{4) It abobshes the limited est~te _of Hmdn_ ~omen. 
{1) The first of these changes 1s m ':"Y o_pmton salutary 

and l'llllloves the divergence that preva1ls , m the law of 
inheritance between JJayaonag tscnoo1 on the one. nand and 
the Mitakshara and its subsidiary Schools on. the other. ' 

, {2) '!'he p1·ov.ision for smmltaneous mhel'ltance and allo· 
cation of shares to various heird of the_ deceased ~s con· 
templated by olauses 7 & 21 of the B1ll would, 1D my . 
v:ew tend to eliminate in time the system of coparcenery. 
1'he 'joint family system is· !'egarded ns the normal coadi~U~ 
of Hmdu Sdciety and has been cherish,ed as charae'tertsttc 
of Hindu life, It is well recognized tha~ •apart from t~e 
ties of blood the great cohesive fot·ce in. a ~parcenery IS 
the community o1 interest and unity of po~seSSion._ T~l8 II 
brought about by the system of . devolution of berttable 
roperty ·on son grand soa, . or great grand son as . a -

~in le neritage wtth a r,ght of survivorship mter 8e. Herem 
)iesg the basis of joint f81Dily. I _apprehend that the devol~
tion- of tbe heritage as tenancy m common and the detim· 
tion of shares o! sons, wtdows . and daughters would ~de 

· destructive of the theory of s:ngle heritage . and wo_u 
.destroy tbe community of. ~terest ~n.d -unity of possess1on. 
It ill therefore, in my ~p1nton, adv1s1ble . to lay down th~ 
statutory taw of survJVOI'•IliP. keepmg mtact the mce~
tion and growth of the system of coparcener~ hefoxe 
attempting -to legislate upon the law of intestate succe,sslon. 

(~) .1 am wholly m !avour of ~~·ov1dmg fur tnhentance 
by women of. a. legitimate interest '!' . the her:tabl~ propel'ty 
of the propositus. One of . tlie gu1~mg factor~, h?wever, 
which pre,·ails in the scheme of Hmdu Success1011 18_ that 
the property should as far as possible not pass . out of t)l• 
family of the deceased: In pro~iding for the Hmdu w~~en 

· an interest in the inherita_nce of the , ~ecen~ed, this gUidt~g
factor should .in my opimon be kept m v1ew at !east 111 
the earlier stages of succession. 'Any scheme ~~r stmUlt~ne· 
ona, inheritance of interest by daughters l8 m. tins v1ew 
t:kely to result in. ~iscarriage of the property mto . other 
!amities-a result wh1ch -has been sought t.o be avoided by 
traditional law · and by tribal and family customs .. An 
anxiety to ame!;orate the condition of Hindu. Wo:oen ha\'8 
recently called forth a certain amount of legtslation. A~y 
further provis:on for women may wei! be left. to the d1s· 
Cl'etion of the owner and to the provmce 'of will. I woulil 
thertfore om:t daughter from clause 5 olass I and P!a~e 
her at. No. 2 in that clause as heretofore- 1 would JO'D 
with her daughtedn-law also as a joint ten~nt. In ~he 
presence of heirs in en.try I, I. would provtde . unmamed 
daughters and daughters-in-law w1th adequate ·mamtena~ce-

(4) Aa regards the abol:tion of Limcted estate of Hmdu 
women I regret I am . unable-. to agree. I co~sider that 
women· in Hindu Society, even amongst propertied cla_11ses. 
are largely illiterate · and are seldom pOssessed of busme!a 
like instincts. ·They _have e~en now not gained t~a~ w~der 
perspective wh:ch IS essential for· propel' d.scr1~mat1ol), 
Taking into account the ma•s of Hmdtl population the 

. women legislators; lawyers 'nnd. ministers form a microsco· 
pie minoritv and constitute exceptiOns rather than a rule. 
The' r · percentage of literacy can sqarcel~ bear " comp~ri~on. 
with that of women amongst · the Pars! or the Chr1shan 
communities. It is true Mual'm women have full right~ in 
their •hare of inheritance. but their share sholl, as it is 
is often f etteretl hv cu•tom or else ls often frittered by 
miauso. To ~rovide for e.cept' onal cases where educational 
ond other nttninments befit -a Hindu women for under
fakint ·greater respons'hi'ity ami enjoying greater power, 
Yar'atiolllt to' meet the 11eces•it-:es of the case may· well he 
left. to di•cret'.on of the indiv:dual owner- h~ recourte to 
wills which are not onrommon amongst the .Hmdu1 .. ... . 

'Apart irox'n the objectiolla whiclj. I have lndicate4 ~~. 
' _1 do not ~onBider tha~ the detaila of- the Bill .call for any 

great_er comments. ---. · 

.• 

Dr. Mangal: Diva S'lvl8tri, -¥·.4.., D. Phill (O:~:on~), 
Princ~pal, Govt. !Sa118krit College, Benarea. 

* * I have 'the honour to state that a pernaal of the 
Statement of Objects ~nd lteasons and other memoranda , 
appended therewith shows that all possible objections that 
could be raised against them have · been coJWderoed and 
dealt with. Where the bills, therefore, • depart from the 
express injunctions of the Dha1ma-Shastras, they do 10 
delibet•ately and it is therefore llllllecessary to dwell upon 
them. They will also be doubtless put forward by the re
presentatives of the orthodox public opinion, when. the 
billa come up for discussion in the Legislative Aasembly. 
I would, however, stress one or two points, which orthodox 
opinion. as represented by the ·Qovt. Sanskrit College, 

. llenares, holds particulady objectionable. 
(a) All. p1·operties acquired by a :woman by inheritariee or 

devise etc. have· been declared ·as Stridhaa. She hils also 
~een g:ven absolu~e right to al!enate ·the- prQperty as she 
hkes. No clanse 11 ·added that m· case of re·marrtage, the 
property in question: will 'Ievert to the. family of her first 
husband. But the addition of such a clause is rendered necea
sary iJt view of the provisions regarding the Civil· Marriage 
of a widow in the second bill. Katyayaua says that the 
sonless widow, faithful ·to her husband's bed and living 
with her elder$, shall patiently enjoy (the property) till her 
death·; after her, the heirs shall receive it (Ganganatb ·Jha .. 
Sources af Hindu Law p. 543). So a widow who was not 
faithfu1 io . her husband's bed and whose sons or co-heirs 
enumel'ated · in at least -Classes I and II of Clause 5 are 

. living, should relinquish the property in favour of the 
latter in case of re-marriage. , As an analogy may be ·men· 
tion~d the case of . a girl, who marries a husband of her 
own choice ·~d who has to return the ornaments, etc., 
pre'Sented to her by her parents or brothers before · her 
marriage, othe1·wise she is to be considered as a thief (11ide 
Manu IX, 90-92). As IV'idow,remarriage is not counteoanc· 
ed by the Dharma Shas'*'' and as property devolves where: 
from spi!'iLual benefit is to be expected, an inherited property 
should not accrue where the above princ[ples of the Dharma 
Shastra are violated. . · · . 

.:l.a rega1·ds the . right given to a daughter as an agnate of 
her father whic~ ·itself is a deliberate departure from the 
a~cepted definition of the term, the natural• consequence 
11'111 be to open · tlood-gates of litigation between brother• 
and sisters a1id no end • of vexation to a ·propertied person, 
who would be constantly pestered by the sons to wrlte a 
will, ~vh:Ie_ as constantly importunated by the daughters lltlt 
to wr1te one. The subsequent litigation fot· partition be
com~s a fore~one conclusion. So· whatever a. prima. facie 
sense ?f Justlc~ dictates,. a daughter should not be allowed, 
to be mtroduced as a Stmultaneous heir. • The same ,boldi 
in th; case .uf: d!ughter's da~ghter _and II.,? forth. * 

. ~ 

Dr. R. U. Singll, Dean, Faculty of Law, Luc/cnou) Uni· 
· · verBity, Lucknow. . 

1. The definition -of "heritable prope1·ty" given in Claua. 
2 (d) as !'propertr which belongs to an intestate in hi• 

·or her own .right and passes by inherita11.ce a8 di8tinct from 
sur~•i••orsilip" appeBl.'S to be def$ctive. With this' defirntion' 
of. "herit~ble property" ·there would be . room for the argu· 
ment that the meMnre.. -excludes from its scope the ca!f 
of an _intestate in Mitakshara jurisdictions who dies leaving 
male tssu.e and applies only to cases in which a11 intestatl! 
die~ le~vmg no male issue. For, in the te~t ot Yajnavalkya 
wh1cl) ts the basis of the la\v of inheritance in Mitakshara 
jurisdictions, inheritance i8 confined to the eMate of ont 
""o lea<'es 110 male issm and under the Mitakshara when a 
nm~ dies __ leaving a ~on, grand·son and great· grandoon, t~P. 
hel'll~ge 1~ unobsti'Ucted and they take in all cases 6y 
~urrn-orslup whether the property is· ancesl!·al ot• the separate 
property of the fath_er. (See Mayne, lOth Ed., pp. 594·595), 
To speak . of male Issue as taking by. inheritance· may be 
all r_.ght !n . ~mmon parlance but is not quite correc~. If 
the mtent1on 1s to cover within the scope of "heritable 
p1'0p~rty" th_e separate propet•ty of a Hindu intestate whether 

, he d1~s Ieavmg male issue or not, it appears desirable ~ 
substitute the definition of "lier'table property" given m 
_~lanse 2 (d) by an apP'fopr:ate definition of the. term. 

2. The heirs enumerated in class V of Clause 5 comprise 
t~•- maternal relations of the deceased. · The· question of 
glVI~g preference to 10aterual re.lations over nearer relations 
for ~nstnnce a son's daughter's son or a brother's daughter'.~ 

· son ~~ not free from doubt and deserves very ser:ous const: 
deration. On the ba.is of neal'ness of relat!onshio and the 
strength ?f ·the t:~ of afleGtion relations like . a son's 
daughter s -so~ ·certamly deserves a place b'gher than mater· 
nal relations m the order of succession. ' 

3, Clause 2 (1) {j) includes- in the de,fin:tion of sll•idhan . 
all the property which may be acquired · · by a woman b_v · 
any means . ~hatever. Thus the property acquired by inher1 
tance, par~lt,on etc., becomes he!" stridhan. Clause 12 gives 
her full_ l'lghts over her str:dhan-the same that a man would 
h~ve With respect to· a aimilar property. ' -Clause .13 has 
la:<l down a special course of devolution·· for me· stridhan· 
~roperty. :rhis line. is ·almost the ~ame aa the Mitaksbara 
.l1ne of str1dhan he~rs-,.the ,daughter beillg p11if,.,red to tbl 
I 

'0 



lCO;~ion pQI been made · in the Case Of property 
~ ,An ° m the hUJhand which is to go to the reversio~· 
jnhlll~ frosulls of tile working of · these and other rules 111 
ttt u~, deserve .our . sel'laus . consideration.:-
~rt.a.nS pose a person d1es leav-mg a son, a. daughter, a 

t•J up :;on anq a daugnLer's daugllter, The son and ,the 
•lugnter ' succeed to him in shares. The property .in 

8 bandsr · becomes her str1dhan propertj1 and 
it goes .to her daughter iu preference to her 

If tbe son dies. and h1s · sh~re also comes to the 
OJII. the result is that no .POrtion of the property of 
daughter~ a! owner descends to bis . daughte( s son who ~as 
ille o~gbeen held to be ·very h~gh Ill the !me of succession 
~d'\he whole of his pi'Oper~y goes to daughte1·'s, daughte.r. 
Ill total or partial exclus.on of the daughter s son 111 
Tbl 

1 
of the daughter's daughter in the matter, of succes· 

fa!O~ the property of the maternal grandfa~liet 1s a revolu· 
~on ry rule and is hardly justifiable. . 
1~ Suppose a person dies leaving a m~ther, .a ~rother 
d a sister•. Under this bill the . preferentdal be1r Ill tn.e 

Ill ther When·· she succeeds to" the property she takes 1t 
1111 her' stridhah. On her ~eatll. the prop~rty goes not to 
~~ brother but to the sister because she IS the da.ugl\ter ~f 
~ Jashholder of the property, namely, the mot'her. It IS 

1 curious that a Hindu should be made to contempMe · 
~ry s.sibility that his property in such an event may pass 
eolir!l; out of the fam~ly and his own brother be postponed 
iD favour of the sister. . · 

(c) In- clause . 5 the daughter has been . allowed a share 
along with the sons . and the 'widow and under clau~e 13 
lhe daughter is the p1·eferable heir to he1• mother's ~tr1dhan 
wh:ch no1v comprises all the prope1•ty howsoever acqUir~d by 
thl mother. ·This may be conside1·able and the son does 
not get any share in it in the preset~ce ?f the daughte.r. 
But the daughter, on the other band, IS gtven a sh~re Ill 
~~ father's property iu the presence of the son. It,. IS :r.ue 
1bat the daughter has been given half of th& son s snare · 
but it ml!St not be. forgotten that in the Hindu Sooiet;y 
dowry is prevalent .and is of~en very ~e.avy:; ?-'he daughters 
ilt addition to the expenses mcuned 1n brmgmg . them up,· 
ronsume a . considerable llOrtion of the patrimony in the 
1bape of dowry paid at·. the time of the marriage and. the 
~DS dC not get any corresponding benefit at any .stage of 
their life. 

(d) By section: 3 (2) of Act 18. of 1937! the w}~ow of . a · 
coparcener is to have the same tnt~rest m the JOilll-fa~nly · 
property which her husband had. She can enforc~ ~er r1g~ts 
by mean~ of a partition. If a· membef of the .Jom_t·fa.mlly 
diea leaving his widow and sons and a daughter the . w1dow 
atands ~ his place on account, of t,he above provision · and 
!he <!aD ·enforce a partition just as he could have done ... 
Suppose she does .so an.i separates from the , r.est of the 
family ... The share which she is entitled to get IS t,_~e· .hare 
which her husband would have ~ot. Does the . ent1re pr~ 
perty got by her became her str1dhan? What IS the . pos~· . 
lion of the sons in regarc:l to the property got by t~e1r 
mother if they did not separate their OWl!- share 11.t the t1me 
!hat their mother got the· property! . 'Will they ha~e the 
right to do so in· the life time of thetr mother! Will they 
be enHtlea even ·to their own share on the death of· the· · 
mother or will tlie daughter succeed on the death of the 
mother to the whole propet't:\' to. the exclusion· of the sons.? 
The sons would have succ~eded to the property after the1r 
lather's death . and in the . present case their position is 
utremely uncertain arid. unfavourable. • . ' . 

4. Instances ·have been given . in the fo~egomg par~graph 
3 to illustrate · the. difficuWes that . are. likely to . a~1se on 
arcount of provisions .of the Bill. I~ is too. late tn the 
da~ to ~efuse their proper place to women ~ the schem,e 
o~ :nherttance: but great care should. be taken m. the defin!· 
hon of st~idhan and tho· course of the devolution of strt· 
dban, It is obviously ·unreasonable to widen the scope . of 
l!ridhan and- then to lav down a line of succession w1th 
r.ference to it in ·which .the sons are· postponed . to ·the 
daughters and on the other hand · to Jay down .. a lm~ of 
•accession· to males in wh:eh dau~hters are. g1ven sunul• 
l.meous shares .along with son'il. If· the definition of. Stridhan 
11 to remain as wide as is t.here in· clause 2(1) (1) of the 
Bill, the 'only way -to remove much of the difltculty appears 
~ he to do away with the preference shown io the. female 
ln.tbe matter of succession to str!dhan. · • 

Rao Raja Dr. Shjam Bihari Miera., M.A., 
· D, Litt,, Rai Baha.d.ur, of Mis~ Bhawan, Golaganj, 

· Buc'koow. 
1. P;efintinarv ob,•ert·oti~n•.-This Bill seeks generally l'l 

•nhanee .the rlqhts of Hindu Women, both as -revarrl• 
~ttccession ana Stridhnn, to. which . I ' extend. my w~~le·. 
~art.rt sunnort eenerallv subiect to the alterat•ons llrouo. eil 

1 llle h~rein. But it is to be re~retted that the wholesome 
·~d~e·rnade law known ns the "Woman'$ Estate" is nrouo•e~ 
. he nraeticallv nbro~atecl al'il full ri~ht• are S<lllght ~~- ho 

~"-,.n to the Hindu women ·.from which I venture' to dtfler 
•n1reb. ' . 

~·' ~''"ent nosit;on of ·woman in the Hintln sodetN · :~ 
)!;!!nn._telv. not very en\'iahle. sped•llv in. view of ~h•••· 
""'itiatta:~ents 'in the vast rnajO!'ity o~. Cl!'ses, • · 
in d' "hteh eertainlv ne•n• verv ore.t ~mehor~hon. hnt. 
llltt~h .,. !o achiev• ~•tccMs it i~· not advi•~b]e to all<>!ll"t ton. 
tl'\in at once. an<f ~tendv· nrn~r••• ran. only bt> mnde hv: n~t. 
~~ :;., rnn. !0() .f~st. •t. t"~ init.;~l ~tMe•, It. i~, n~r••,RrV .+n 
U. ll.·tl!e l'oa.t the filii'! I"' forwatd. !'!l~tion !\$· on~ people .mtk 

~regent, stage, a.Dd' "W6" <jai''RI(O~&I. lii,~e radi~ly 

later on. Luckily thingo al'e ah·eady improving, and WI 
know hundreds and tllous811ds of J:und" .wom~u wno hi\·e 
1-eceived and are recemng higher educanou, Willie tue 
ordmary education · ot all g1rls 1s makmg rap1u sind••· l:lut 
only the fr1nge of the que$tion of female eau<attou has ~e~n 
touched on tne whole so far. More drastac Mot·ms wtlf lle 
possible with good prospects of success when satisfactory 
progress has been made in this ciit·ecuon. lt is, thet-efoa·e, 
probable that, as it is, most of our females-! should say 
ij99 out of 1000-are at present quite una~lo to manage their 
afi'ait•s efficie!ltly, ·and the abrogation of the law known a• 
the "Woman's .Estate", would under present conditiona 
~ntail the passing of the permanent rights in property, 
propQsed to be given to women on succession, into lhe hand• 
of cheats and swindlet•s in. a vast majority of wes. For 
these and similar reasons I am quite unable 'under p1•esent 

. conditions to agree with this and some other simila1· proposal• 
made in this otherwise very commendable BilL Although 1 
like. _many such advanced proposals personally, yet I am 

· deJimtely of .the op1mon that t.hey lll'e at present' very 
premature. • . · 

ll. Uo~t~idcratioll of specific proposals.-'! now proceed to 
consider spedfle .proposals made in the Bill. on their merits. 

StridMn.-(l) I consider it essential that for the present 
no :property inherited hy any woman from he1· parental or 
husband's ·families should become her Strid/1an as proposed 
in the. Bill. Similarly any property received bv her · on 

. nartit.ion or in lieu of maintenance, or by ~ift 'or under a 
Will should also noli be her Stiidlum unless the deed creating 
th~ ri~rht clearly gives her rights of full proprietorship. 

!2) The Bill seeks to give adopted and D1!'aim 11<ltya•1an 
sons full rights of le~al · natural sons, ·but fails to mention 
cases 'in which a. legit.imate son is horn to an adoptive father 
a~ter the adoption': . The present Hindu Law in. such a case· 
gtves the adonted son only half the ri~ht ·of an .actual Jegiti· 
mate ~on, which is perfectly reasonable: T consider it neces
sa•v that this point should be clarified in the Bill accordingly. 

'fhe .present law ~ecognises only the · Dattaka and the 
Dwaimushvavan heRides the actual legitimate sons. but the 
DiJl needlesslv adds a fourth variety (the KrittriJM son) 
which i• one of the 14 kinds of sons mentioned in the ancient 

· Hindtt Law which has, however, been ri~htlv modified in 
• certain respects by our social customs and the present law 

which .have discarded them · all except the A•triJ.'I tactual 
·legitimate), the Dattaka (adopted). and the Dwaimushyayan 
sons, and there appears no eood reason to restore the Kt·ittrama 
~on at such late stage. . The Dwaimushyayan is practically 
inclu.ded among th~ ndopted sons at present, and there is· na 
necessity to restore any other vadety now, and the· proposal 
for Krittrima ·sons should, I think, be dropped. 

(4) An exhaustive desc.ription of all heirs is given' in 
sections 5 to 11 of the Bill which se~ks to enhance substan· 
t.ia.lly th• rights of female relations like the. widow, daughters, 
sons' daughters, sisters, . daughters' daughters and .the like. 
I entirely agree with· these provisions of the Bill whole· 
heartedly subject of course to the alterations proposed by me 
here and there and more fully in Appendix AA added to 
this note at the end. · But I am emphat.ically opposed to 
the proposal to give women any rights above those of the 
"Woman's Est<'~tet' . in any property inherited by them, for . 
reasons alreadv given in my preliminary observations. 
· 15) The Bill includes family residen~ial hou•es iri .the 

property to be inherited by female relattons, but I constder 
it ver:( necessary that no females should get any regular 

. share m the dece~sed's residential house. beyond _rights· th~y 
already enjoy und~r t~e present law. It }S essent1al to avotd 
unnecessary comp!icat10ns and probable mternal ouarr~l· so 

·far as reasonably possible. ~he ri~ht of personal res1dence 
in the family residential house "::'II rou~hly corr .. pond- to 
their shaTe in other ·propertv herttahle bv the female rela. 
tions. On the death of such inheri~in!\' l~n,tales the enti~e 
property inherited by them under the . proviBIOos 1lf the. B1U 

'should descend to the heirs of the last ma.le , o~er as If he 
had ·died immediately on the death of the mhe~1t1ng. females, 
as is the ease under the present. law. I cons1der 1t wholly · 
unfair that .the descendants _of one's female relations sho~lq 
eventually becom.e owners of hio pro)lerty to tb.; exclus10!' 

. of his , own ma.Ie lineal descendants in the' male li~e of 
. descent. However, the heirs of such last male .owne~ .will of 

course be deternlined 'in accordance with the provmons of 
the aforesaid sections of the Bill but limited by the pro~o:al 
that the females ,must get only an ."Woman's Esta~e" •• 
a.lreadv det.ailed by me above, and never an absolute r1ght of 
full oWnership in anv· case. . · . 

(6) I would sn~~est that the following addition mli>,Y be 
made· to .Section 11 of the Bill :-

"Tf anv male or f~male Hindu renounce.< his or'her faii~ · 
and becomes a Christian, Moslem, Zoro.astr!an. or. Jndaistic, 

· be or she would be con•ider•d tn ha,,·e <hed lmmedlatelv after 
such conversion so far as the benefits of succession, in his 01 

her .favour are concerned under seetions.5 to•ll ot the. Bill 
}!e or 'she will not succeed to anv of his or h.er :S:indn .r•••· 
tJnns. but the reverse·need not \le the case. viZ., tnat bts ·o, 
her "R'indu relations mav vet inherit hi. or h•r pronerty alon~ 
wif.h 'his or he• new relation• in the ~·w fnitb. s~ \hev "'Onld 
h•Ve, done U he or she ha~ ~ot ~••n ·~ •nnv•>'l<'~. Jt io 
nhvion•lv do•ir•hle that one ifm"M n.nt be .n~w•d to ••t 'a.n 
advanta~' by his or her conversion to a · different rtlil(ion, 
. !VItilP hi• or b•• old rPiafions need not be "I!Unished by the 
fael. ol 'hi• or 'he• anns!-aev. _ . 

/71 ~"~~.;nn l~ nf t'hp 'PHI ·~~~lr• t_,.. ,.:'ltp: •lo.• .; ... """ '6f ,lo,,:..;.,.:: 
,bin· t<> th• hpirs of A deePasel\ weman's hn•hand in' r~sneet 
nf ~"!~'fat." ii!Mr1fi>'n bv her {rorn-lier-pred'ecea'sea'.-liiilli'iiid 

J or hi~, ('ei~~~ but ddl!~ tiot ·emiJd a ~~~. ~fi(cipl~ U.. 



favour of parental relation• in respect of .propclty inht~•d 
b her from her f'l,lher or hia relationa. Both asses o . er 
Jiationa (i.e., from the huaband'a aa well as. parental stde) 
ahould in all fairnell be treated llmtlarly !n respect . of 
.uccession to property received by· her froD_l etther each stde 
1eparatcly, and therefore it should be provtded that 1n cases 
where a woman has inhel"ited any property from het· father 
or other paternal kinsmen or relations, or from her husband 
or his relationa or kinsmen, then the p_roperiY. ~hall, on bet•. 
death, devolve upon those who are e~qtled to Jt under the 
present Jaw aa limited by the Bill m tis final form. 

(8) .Also as regards property inherited by. a womau ft~om. 
her paternal relationa the Bill proposes too many other. heu·a, 
but paternal kinamen are placed so- low . on the he~ of 
possible heirs that their chances of succcs~tbn wo~d n~pear 
ro be mere moon-shine and they arc. not bkely to t~hertt ~t 
all in 999 out of 1000 cases: Iu other words, the Btll const· 
ders the· daughter a. very ncar heir to her father, but tho 
father and other paternal hoirs arc left to be alm~st po 
heirs to his daughters . at all <I This is . very ltnfau· and 
improper, and. the defect sh~uld be re":Jedtcd. . 

(9) Stridhan.-The sucecsston to Str~dka>l ~ropcrty ~~ l!O 

defective and unfair even under the present J!md!l Lnw th~t 
our ladies themselves . dislike it. Such successton ts no douot 

24 
J~w on paper but ia 1eldom given efiect to in actual practice· 
tt is more h~noured in ita breach than ~bseryance: 'l'h• .BtJJ 
makea matters much worse by .extendmg mordtnately the 
.cope of Stridhan and not at allliDprovmg the law as to ill 
¥UCCCSS!On. · '!'be WQman 'S !OD li U very d i~tant helr DOd or 
this Jaw and he comes after his deceased mother's daughte11, 
her daughters' daughters and e.ven danghtera: sons, for 
purposes of successton to her stridhw1 property. Absurdity 
could I am sure, hardly. go further, as tf her own son were 
almo;t no near relatron to n deceased lady for purposes of 
euccession to her stridhan. 

In my opinion the succession to · Stridhan property should 
also be regulated by the same principles .of succession as ar, 
applicable to males' property undet• sections S to 11 of the 

,Bill as limited above, except .that the husbaud should 'COme 
tn ~s if he were the wife of his deceaaed wtfe. • 

(10) Thd other changes proposed in the Bill appeat• to be 
very propel', as modified by me above, and in Appendix AA 
hereto. The efforts to remove or mitigate thG rigom·s of our 
caste system, made by the framers of the Bill are 
nndoubtedly very commendable and in accordance with the 
chang~d conditions· a.nd viPws of modern times, tnd I give 
them my fullest auppQrt. 

--'----
ApPENDIX AA. 

- Suecwion as 1>roposed b 11 me. • , 
In ~y opmion Intestate Succession .should be governed aa 

per details noted below :- · 
I. Dlasm of beneficiaries o~ heirs, · 

A. Living son or sons to the deceased 10 equal shares. 
.B. Living son or aona .of predeceased. son or aons of the 

deceased or such' lineal descendants of hts j:tredece11sed son or 
sons in the male line of descent~ 

C. Widow or' widows of the deceased in e~ual sharei<. 
· D. Daughter or daughters of the d_eceased m equal shares. 

!!\. !Jt.her heirs according to the Bill. 
II. E:Uent of the share of each da38 of beneficiaries or heir&. 

1. A & B shall get the residential hou&e or houses of the 
deceaaed and 50. per cent,' o~ his other pt·operty. Heirs of 
class C shall get 25 ·per cent, of the deceased's "other 
property" in equal shares, provided that th~ share of a 
widow does not exceed the share of. each hetr of class A. 
Heirs of Class D shall get the remaining 25 per cent. of the· 
deceased's "other property" in equal shares, provided that 

· the share of•individua.l daughters does not exceed one-fourth 
of the share of each heir of class A. · Heirs of class E can · 
come in only if the deceased has left no living heir of any 
of the classes A, B, C and D. · • 

2. The son or sons. and other descendants of class B of 
)lredeceased son or BOllS of the deceased shall receive their 
shares on the basis of the sl;tares ·of their respective ancestors 
if they were alive at the demise of the deceased. ' 

3. In the absence of heirs of classes C or D, their share 
shall go to classes A & ~ in proportion to the initial share 
of each individual. In the absence of hein. of classes A and 
B the entire property shall- go to classes C and D half and 
half. provided that the resideutial house or houses shall go 
to class C alone. . · · 
· 4. No heirs of predeceased members of classes C and D 
shall have any share in the deceased's property. 

5. The 'other heirs' mentioned in class E are practically 
no ordinary heirs to the deceased under my llcheme of 
oucoossion •. 

6, B'2ir; vi clasaes C and D shall get no regular share in 
r~i6ential house or houses of the deceased, but every one 
of them shall have right ·to live in a suitable pot·tion 
in the residential house . or houses of . the dec~ased ;n 
accordance with their personal requirements only, so far as 
accommodation can be .made available. If the deceased has 
left .only one widow, suitable nccommociation in the deGOased's 

; residential house or houses must be allotted to her in accord·"' 
anee with per personal reQuirements includin~ thosP. of his 
widowed daughter or daul(htero-and widowed daughters-in· 
law (if any) who may be dependent upon her. · 

7. The balance of t,he shares appertainin~ to heirs of class"s 
C and D, left as a result of the provisoes under para, 1 
above, shall be utilised in increasing th~ shares of heiro of 
classea A and B• 
· 8. Widows of predeceased heir• of das•es A and B, havin~ 

no male lineal descendants in the male line of descent, shall 
be entitJed to suitable maintenance and ri~ht of personal · 
residence in the residential house. or house• of the deceased 
so fill' as accommodation can be made available. 

9. The shares allotted to all women shall only be "Woman's 
emte" ao dii!Cusoed in detail in my PrPiiminarv obscrvatione 
and e]~wbere and shall never constitute absolute or full 
~wnership of,. such share:. . • 

· Ron. Secretary, Wom;;;;.c;,nrer~noe 'Moradahad. 
I have much pleasure in forwnrdin~ you Ute enclosed 

opinions* of tlip !lrominent citi1.ens of Moradabad ~n the 
two Hindu Code BiiJF. , 

T earnestly hope that thea. . two Bills will be passed un· 
animonsly. · · . 

The Dia~riot :Ba.r Asso~iation, Alla.haba.il: 
'l'h• firll Jl<llnl for oonoideration is whether the Hi~du

1 

T •w '""nire- codification. As the Hindu J,aw is founded Dn 
Cn•tomarv T.o~~w. more or lesr, ha..,i ·on Smrilio. ·it would be 
. • .•Not !ltinted. ) I 

rather hazardous to make a unifot·m law for the whole of 
India by codificntion of the Hindu Law, as it is feared that 
no codification however elaborate ~an do full justice to the 

·prevailing cu!!toms of difiereO:t rlnsses of people in India. 
Moreover there ilre ·some terms which according tQ G. C. 
Sarkar Shastri and the memorandum attached t<> the Bills 
cannot ·be properly defined. In such cases. reference have 
oft,<Jn to be made to the original · texts O\l Hindu Law. 
As for example it may be mentioned here that in the Bill 
relating to Mat·riage the term& "Pravara" anoi "Gotra" 
have been defined to have the same meanings as in the 
Hindu -Lnw. Therefore we are of opinion that the codifiea. 

. tion of Hindu Law will rather tend to complicate the matter 
.and inerease litigation than to minimise the ••me. . 

The next point that we considered is whether the Hindu 
L1w as it exists today ~ails for any amendment. 'The. sub
ject is rather vast and as we have to consider at present 
only t.he Bills relating to marriage and . succession we aN 
of opinion that rn fat· as it rela~ed to tho~o two branches · 

'of Hindu Law no amendment is at present needed. More·, 
over considering the proclamation of Her Majesty th~ Queen 
in 1857 we nre of qpinion the Legislature has no authority to 
interfere. with the social, religious a11d personal Jaw of any 
oommumty.· . 

We shalJ now consider the Bills, ns they stand; ~lanse by 
clause; but we would like to stress )!ere once a~ain t.hat we 
are definftely of opinion th.nt n<> nm~ndment in Hindu Law 
'is nemsary, and permissible M it. is romplete in it-self .in 
eve~ respect. · 

Seetioll' fl (~).-:This .sub·section also means. that even a· 
woman whet bet· married or· not will h• <leArned to belong to , 
the same "Gotra" as her father. The Hindu conception 
regardin~ a woman is that upon .marriage she is deemed to be 
re·born in the gotra of the husband. Anv deviation frpm 
such a conception will be repugnant to the Hindu idea and it 
is feared that BQCh a revolutionary amendment will not hi 
favourably received by the Hindu public'. · 

Section 2 (c).-In the definition of the word "heir" the 
expmsion ~male or female" should be deleted. 

Section 2 (-.),-The definition or the word, Stridhau. dOCJ 
away with the conception of Stt1rlhan as defined in tho 
Ri,ldu Law. Under the. Hindu Law a woman holds only 
lif_e estate in prop.erty except in cert11_in cases which ,arc 
SMd to be her Strtdhan. But the pre~M~nt Bill purports oo 
ct'eate absolute estate in favou,r of a· woman with resp~ct 
to any property that may come to her, either by sucMssto:l 
~~. by '!'BY of gift or acquisition or MY other wa:v therebY 
dtsruptmg the very conception• of reversionary rights ani! 
~n~angers a family property to pass into the hands oJ, a 

-thtrd pel'son who would be quite .stranger to the · family. 
We. nr~ there~ore of opinioa that the Jaw relating l.o 
Strtdhan and hfe-cstate of a woman should nnt be touched 
or amended and sections 12 to 14 of the Bill be deleted, 
and a.. separate chapter dealing with Stridhan be draft~d., 

Se~tron .e (t) (~).-obj~ction has already been mBdA whtl• 
dcahn~ Wt!.h sectmn 2 {a). • r - · 

Se~t•on :'·-8.ince we are not. in fav<lllr· of creating anY 
absolute _nght m f~vour. ef a woman eltceptin~ her. StridhaD 
~~iefe~Vl.io to sec bon 3 becomes nnnecessa ry nitrl should be 

SectionA 4, 5, 6, 7, 8, 9, m . ....:Since we are not at. all in 
favour llf the pre.!ent 80\endment, of law of succPssion :we 
ar9 or opinion that this sectinn be deleted and tbev ~ 
wdrnfted on -the line of 1\{uiJa's Hindu Law provided alwaY• 
~hat the t'lles of Mitaksharn and Dayabhng should not be 
tgnored. ·, 

'One .Point we like to stress 'bere io that nnd•r tha Hindu 
Wome~·~ Riqht to Property Act XVIIi of 1937 so~tion 3, 
euh-ser.bon (11 a widow of a prede~eased son is ent1tled to 

' get an absolute estate in the prnpertv of her father-in-la~ 
and the preoent Bill attempts to disciualifv her as an he•• 
al~gethet·. We •ro of opinion that both 'the Act. and the . 
BtU are i~eqni.table. A widow ,,f a predeceasecl son should 
get onlY, hfe ·estalo in. ~he propert-y of her father-in-Jaw ~U 
d."(ined m sertion· 3 (1) of the· said Act &n<l tho prllSIII!t Jlt 

_an9uld includo thje suggeal.iou.. · ·, : · : · . 
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1 am dir•cted • ·. • • • to iorward' a copy of 
a le•ter from the Regtstrar of the Htgh Court at Lahore, · 
!l'porting the views of the Honourable Judges and those of 
8 number o! the District and Sessi~ns Judges consulted under 
their orders. Th~ Punjab G_ovornment. also invited the 
views of the H1gh Cour~ Bar A.•soclnllon and the Bar 
Association at the five •divisional headquarters as well as of 
Pine selected non·official· ~rganisnti?ns believed '00 be repre· 
;.,ntative of Hmdu and S1kh opuuon, Only 'four of them, 
nam~ly, (1) the Bar Association, Rawalpindi, (2) the Bar 
Association, Multan, (3) the Sanatan Dharam Pratinidhi 
Maha Sabha, Rawalpindi, and (4) the Sanatan Dharam 
Pratinidhi "Sabha, -)?unjab, ·Lahore, have replied, and copies· 
of their replies· are enclo~ed, · 

2. The Punjab Govetnment .have no objection to the 
proposed Bills. · · 

3.,1'he llil~, wit~ the accompanying Statements of Objects 
and Reasons 1nc!udmg the Explanatory Notes and in the .case 
of t.he first Bill the Appendh: thereto; were published in 
the issues of the Punjab Govemment Gazette, dated the 3rd, ·, 
lOth and 17th July, 1942. 

From the Registrar of the High Court of Judicature 
· . at Lahore. · . 

SUBJECT.-The Hindu Go.tle, Part I (Intestate Sucr.cssion) and 
• the Hindu Code, l'art II (ilfiJTriage). 

I am directed to forward a copy of the opinion l'ecorded 
by the Honourable Mr. Justice Bhid .. a.nd to say that the 
Honof1rable the. Chief Justic~ and the other HonQurable 
Jud~·~· agree to it. . · 

·2. The views of certain ·District and Sessions JudgeJS, who_ 
were Pelected by the Honoura!>le Judges to express opinion, 
are nlst' forwarded. iu original. Sardar Sahib Sardar Sewa 
Singh, District and· Sessions Judge, ~erozepore, and Mr. T. 
D. Dedi; Additional . District and Sessions Juage Lah?re, 
were also n.sked to express their opinion .. Their ·v'iews- will 
be sent as soon as received in this Court. 
. The two Bills purporting to 'amend and 'codify' Hindu' Law 
m stages ·which have been sent for opinion appear to be 
measures of a fat• reaching character and of great. importlllloe. 
The first Bill deals with 'intestate succession' whi~e the 
seco11d deals with ~marriage'. It is proposed to have thJ! . 
whole. ol. Hindu Law codified and the Code brought into 
operation by 1946. But this will, of course, depend upon .the 
support ·which the Bills receive in thg Legislature. 
Acc~rding to the principles accepted by the Governm.1nt 

of. I~dta the ~udges .as a body are not required to express any. 
opmton on B1lls wh1ch ·are clearly concerned with matters of 
~ublic policy Ol' involvo purely . social or political considera· 
!Ions. The proposed Hindu Code embodies certain chang's 
m. the law which are no. doubt primarily the concern of the 
Hm~u community ... But apart from these changes the · codi
fication of Hindu Law has. by itself importance for the 
C',ourta, · .• 
~n so f~r as the Bills purport to codify Hindu L~w they 

w~ll ~ertamly be welcomed _by 'the Courts. The· Hindu Law, 
~th 1ta various schools obtaining in dif!er~nt parts of India, ' 
dilft complex system and its administration is fraught with 

l 
c~lties. Based primarily . on the ancient Smritia (dating 

rom about 200 B.C. to 200. A.D.) the Jaw has gradually 
evolved thr?ugh cen~urie.s by assimila~i~n of a variety of 
c~st<,>ms! Fruted to·. d1ffermg local cond1t10ns and degrees of 
Clvtl>zat1on. . These customs were embodied in commentaries 
on DhaT'1114·8ltastra by learned. pandits, which came to b~ 
looked upon as authoritative in course of time. The law then 
Jlossessed a certain amount of elasticity which enabled new 
cns!oms evolved through the growing needs of .. the society to 
he. Incorporated in it. But since the advent of ·British rule, 
·th1s ela~ticity disappeared. The law has now largely become 
cryst~lhzed throuRh decisions of the Privy Council, but it 

. <:<>~tams manv· relics of tbe ancient system, which are not 
~~ted to modern conditions. Nothing short of legislation can, 
owever, now remove ·such ,defects. Legislation bad to· ~e 

l~S?I'te~ to accordingly from time to time, brit such piecemeal 
eg1slat!on ·has been found to be unsatisfactory. The draw· 

,hacks of unco-ordinated lelflslation were_ particularly brought 
l~to prominenc~ by the Hmdu Women's Rights to Property 

.ct of 1937. This Act purported to remove some of the glaring 
disabilities of women: in the matter of -inheritance which, 
wha

1
tever ..their just!fica~ion mav have been in ancient times,

con d no longer be defended. But this Act struck at the root ff.
1
the coparcenary system and created many difficulties as it 

a! ed to deal with several other aspects of the law, which 
were a.flected • by it. As a result, several Bills were propoSild 
todbe mtrodnced into the Legislature and a committee (refer
re. to as the· Hindu Law Committee) was appointed to ex~
nnne. thell!·· The Committee issued questionnaires to elicit 
f"~hc optnion and after examining the whole subject in the. 
\~ t of the· opinions received recomJllended that the whole 
Th~h~ B:indu Law should be co<!ified in successive stages. 

d
18 recom111endation .was accepted by the Central Government 

~n ·the present Bills are the first two insta1ments of the 
,rnnosed Code. . . 
?\ere can tie no doubt about the advantages. of codification . 

~l ~ • Hindu Law. The primary requisities of any law are · 
1ad:!Y and certainty and it must be said that Hindu ~aw 

. both at present. in several respects. .The result IS a 

'· 

great. den! _of waste of !ime and money-of Courts and Litigants 
-wh1ch Wlll be M'fed tl the proposed c0¥lificntion succeeds. The 
need for ;uch codification. has heen felt eversince the time ot 
Lo_rd Mac~nlay, but the task has not been attempted so far 
owmg to. Its stupendous character Mayne, the author of. 
th~ .classiC work on Hindu Law, in his preface to the first 
ed1t!on, expressed the· view that it would be a mirncle if a 
Cod~ of Hindu Lnw could he produced to satisfy different 
secttons of the Hindu community all 0vet• India. But there 
has been a growing demand since amongst Hindus themselves 
for r~lorm and codification of the Hindu Law with n view to 
stmphfy. aud a?n~t it to modem conditions. The Hindu· Law 
Reform AssoCiatiOn of Bombaf has been advocating such 

. reform f~r so!"e Y.~ars and the opi~ions received in response 
to .questlonnatres ISSued by the Hmdu Lnw Committee, to 
wh1ch they refer-, seem to indicate that the time is now ripe 
for the step.. The passing of an important measure like the 
Hindu Women's rights to Property Act by the Legislature in 
1937 points in the same direction. . 

In codifying the Hindu. Law, the framers of the Bills have 
not merely attempted to state the existing law in clear and 
concise language, but have boldly tried to simplify and amend 

' the law wherever necessary or desirable. The main features 
of the first Bill relating to intestate s1iccession are that-

(i) it Jays down a uniform law of succession for Hindus all 
over Indi.a (ii) removes sex disqualification of Hindu women 
in the matter of inheritance ancl (iii) aholishe~ the Hindu 
Women's limited estate. In proposing a. Uniform Jaw of· suc
l;j!ssion, the Committee have tried to amalgamate the Dayn· 
bhaga and the· Mitakshara law and made their recommenda-

. tions so as to embody the more important features of both 
the, systems. They have discarded elaborate ~lassifications 
such as Samanodnkas, ·Atma-bandhus, Pitri-bandhus; Matri· 
bandhus, etc., removed discrimination in the matter of inherit
.ance between divided and undivided ~ons, married- and nn· 
married dat\ghters, adopted and after-hom sons and so forth. 

'As a result, the Committee ·has .been able to reduce the law 
of succession .to a few simple and easily intelligible· rules. 

· They have sho\111 that the proposed rules are in accordance 
with the m~in principles of Hindu Law and where they depart 
fl'om .the law, they are equitable or supported by public 
opinion. · ' . ·. · 

The- principle of the removal of sex disqualification in the 
matter of inheritance has ·been already accepted in the Hindu 
Women'S' Rights to Property Act. As regards the 'limited 
estate of women' the Committee have 'point•d out Lh~t some 

· eminent scholars have expressed the opinion that it has really 
no foundation in the ancient smritis. 
. ... * • * • • 

There can be no ·doubt that tbe changes introduced in the 
. Hindu Law. by these bills are of. a far-reaching character. 
There is bound to be considerable opposition to these changes 
from the orthodox section of the Hindu community, but there 
is, I believe, .now a strong body .of enlightened public opinion 
amongst Hindus in favour of such reform. The passin~ of 
an important measure lik~ the 'Hindu Women's Right to Pro· 
perty Act by the Legislature recently in the year 1937 also 
indicates (as pointed ou~ above) that the situation is hopeful. 
The fate of the bills must depend eventually upon the support 
they receive in the Legislature. . But there can be no doubt 
that if the· proposed Code becomes law, it will greatly facili· 
tate the work' of .the Courts and will also be a ·l)oon to the 

. public inasmuch as it will simplify the Jaw and make it acces· 
sible to· all in an easily intelligible form. ., 

. · · M. V. BRIDE, 
· Judge. 

Sardar Bahadur Sardar Kartar Singh, P. C. S., District 
· - and Sessions Judge, Jullundur. 

I am not in. favou~ of the. proposed amendment. A share 
to daughters and sisters will root out the mutual love and 
'would rather create jealousy; 11. would further . introduce 
strangers in the family who may prove troublesome and 
dangerous. Further it would be a source of unnecessary Jiti· 
gation. . 

· Widow's unlimited estate would lead to many evils. Society 
would not have any check on them and they are likely to 
bring had· name~ to the family to which .they belong, by 
leadin~ disreput~ble and !icious Jhr;•·· . • • 

Distnct and Ses,ions Jur1ge, Montgomory. 
Custom is 'th~ prime rule of law in 'this Province and · 

·although 'there is a presumption that Non-agricultu~st • 
Hindus are governed ·by Hindu Law, ~nses are rare in wh1~h 
the provisions of strict Hindu La"! are applicab!e. Ev~n. m 
such cases special family customs are found to ex1st mod1fymg 
the rules of Hindu Law. Under the circumstances so far as 
this Province is concerned the cod;fication of Hindu Law. is 
not likely to prove of much practical value, as the new. m.ea· 
sores proposed to be enacted would not affect the ex1s~mg 
customs; . :Moreover I note tbat they are not to come mto 
force till the year 1946.. This shows that it is r~cognised that · 
there is no immediate necessity .for .them. It rs not known 
for how long the war is going to last and even if it ends 
before 1946 a good deal of reconstruction work will be 
necessary. b~fore we settle down to normal . conditions of life 
and th1s work is likely to engage the attentiOn of all Govern
ment and Public Bodies for a number of years. One cannot . 
at this time foresee the political, economic and aocial .changes ' 
that will follow at the close of war and it may be necessary 
to bring about sweep'.ng changes in all branch~. of the 
administral>ion. In these cjrcumstl\ncea when" o~ to the 



• 
11 things are in a more or lea& 

exigency created by the w~r a . · · an 0 inion exprell8ed 
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tluid state and :h• ,futu;r du us~~:~· in tt. 1ight C)£ l'reSIIllb 
on -a meas~re ~:d~e~arily be lacking in the element of 
day condttton d ill be subject to alteration later as one cnni· 
pel'!Jlanency an w ' views in the post war f•Crtod. · 
not be sur~ to ba~e the sa:'e xisttng Hindu Law of Marriage 
find no sertous de ect. m t •. e. •. uU'I! to be remeated tmme· 
a~d Intes~~ ~:C:£81~~e '~~l~%~"i!mt such. defects .may v,ery 
diately ~ d' d Iter the close of the war. ;Posstbly 
well wall to be re"!e Ie t after the war with VIews m SOCI3l 
a new generation will evo ve th . of the present genera· 

-ll:'atters wholly diffebent f;i~'fi:d ~i~h•:;he limited sco~e of the 
. tion who may not e ~ d would like to bring about more 

enactments now propose an H' d Law For these 
drastic changes in the wh~~ ~i~l!s~f th~n m~rits ~f either bill 
:;o;~:g:e~t ~h~t~h~lrseconsideration should be postpone~ tm 
after the war. _ · 

District and Sessions J g.dge, Ludhiana. 
. , ~ . . ! 

• (2) Under modern ci~ilisation .ccrtainlr a gh{f expeotha:o~ 
h th do ery given to her m marrmge. one 8 

t. an e w n certain! a daughter de.serves half but care 

!b:~d ~et~;k:~ that 'she .~hou~d fl~~tg~t~hhai~a;he d~h~~= ;~:~ 
•hat of tho'son. Supposmg 5 e · h t a dilierent 
her-father's property ~nd after marrmgbb-ld goes h~ becomes a 
family.. After be~ettmg o'!:! l~wtwsllec ~illre~e s again entitlM 
widow. Under t e propo~ h h b nd Why should 

~e~:t ~~:: l~;~~r ~~~~~~: o:f
1! !i£l;~;~~b~·t8ei~;lfm~~: 

~t~iute. Generally there is a ten.dency on 
1
the part l '!'0tthe 

• · ve share of her husband's uwnoveab e prope Y ,10 

to gt f cash by a~enating a portion of her llusband s pro· 
fo~ 0 If the daughter succeeds to her' father's propet•ty t~e 
~:tt~r will have no necessity of tran.sler~ing her husban1 s 

The difficulty only would artse m a. case when .t e 
pid~.::-1~ unchaste and she likes to squander money to sa~t~ly 
her own lust by .raising loan.. There should be ~. P.rovtston 
made to check th1s te_n_de_nc..;;.y_. --=-

District and !lessions Judge, Sialkot ... 
I iind myself in• entire agreement. '."'.th the provtslOilS ~~ 

the two bills and have no further cnttctsm to offer. 

District and ~udge, Miailwa.li. . 
Vlau•e 2S.-This ·provides for an e•cheat t? the . .Crown ~. 

certain cases. It would be more ·in accord" wtth Hm~u senti· 
ment to provide for an escheat to JJharam .d.ttlt, m cases 
where an intestate has left no heir qualified to succeed to th~ 
property. It would of course be . Mcessary to aet up a 
permanent Board of Trustees to admm'eter such Dlla~am ti~th 
properties but the ma~ter should produce no dtfllcultles wh1ch 
:on.ld be uns~ountable. • • : ' * 

· District &Sessions Judge, Dellii. 
1 have the honour to state tnat my nr•t suggestion is that 

· )egislatton on .the proposed Hin,du lode showu not be W..eu 
up ptecameal. As pomted out tn the explanatory note. accom· 
panymg one of the Hills, different parts o! tue. subject are 
inter-connected; it would not be ad v1sable, therefore, ~ 
codify each part separately. '£here may be. advantage m 
elicitmg VIews of the pubhc on one aspec~ of 1t, as ,a matt~r 
of convenience bef!lre proceeding to other aspects but tb1s 
could be secu;ed by nierely invuing public opinion and no~ 
proceedmg with tha Bills turther until the subject had been 
exhausted in. full. The explanatory note on the Bill rclatiug 
to Marriage tends to suggest that this is the scheme likely 
to be foll<>wed. • 

th~ suggestion might. not sound t"acticable but it deservea 
to be carerully exammed. .. . . . 

10 all ot(ler respects I suppot·t tne proVISions of the BtU 
~elating to ~ntestnte Su;ceSSlOn. • , . 1 \ 

1 

Secretary,,Bar Ass1ciation, Rawalpindi. . 
1 ha.v~ the honour to send herewith· a . copy. of l'esol~tlo~ 

of. the Managing Committee,· Bar Asso~tatlon, Rawalpt~dt, 
with 3 copies of the opinion on the Btl! ent1tled Hm~~ Uodo 
Part I (Intestate Succession) and one copy of opmton on 

Part II (Marriages): • Resolution. _ . , . 

Rend opinion recorded by l'a~dit L~shmi Narain Suda~, 
Advocate on the bill styled "l:lmdu Code .I:' art l Intestate 
Succession". The Managing Committe?. of· ,the Bar Associa
tion concurs generally wtth the r~usonmg. g1ven .m the care
fully prepnt•ed opinion and supports euurely ~he conclusion 
n1·rived at by the learned member o~ th~ AssoCiatiOn .. In the 
opinion of the Committee the legJslat10n s~ould never be 
resorted to- except. to remove some senou_a evil .or to redresb 
some legitimate grievances. In. mtroducmg ~h1s btU, how. 
ever the members of the Committee are surpr1sed to see that 

·not _only this principle been ~ot kept in. VIew _but 'the 
introducers of the bill have fatled to constder the Important 
point that the bill if passed would instead oi removing any 
evil introduce untold . evils in the Hindu Society and 
wo~ld cut at the root of the whole Hindu social ,,systen.. . 
The Committee, therefore, strongly opposes the radtcal.,ani 
drastic changes proposed to be introduced into Hindu sociai . 

. :yste111. . • 

. Opinion . of Pandit La.kshmi Narayana Sudan, 
. Advocate, Rawalpindi . ' . 

'I have carefully gone through the Bill proposed to ~m.nrl 
and codify the whole of the Hindu- Law now in force m British 
India

1 
called Hindu ·Code Part I (Intestate Suc~eJsionl, 

togetner with the Statement of Objects and ·Reasons. · 
It is very difficult to find w]ly .the necessity of codifying· the 

whole of the Hindu Law now in force in British India has now 
arisen. India is a very big country, rather a small continent 
in itself divtded into various Provinces, 'in which, on acc0\11\t 
of. different classes of people amongst Hindus themselves with 
a variety of thought influenced by their religion, culture and 
civilization peculiar to themselves, we lind different schools of 
thought regarding Hindu Law also, which again. are influenced 
by local environment. Undef tlie- circumstances it would be. 
a vain attempt to prepare one code of rules ·applicable uni· 
formly to all the Hindus jn matters concerning their rAligir,a, 
socio-religious, or religio-social, unless and until some draatio 
changes are made which would .a~ain seriously nffect their 
religious freedom and cultural beliefs. Being governed by the 
same set of rules for centuries past, a Hindu knows nrdinarily, 
ordinary rules of ·Hindu Law by instinct 0r by tradition; ~s 
the sources of Hindu Law are their own religious hll<li.s, 
Shruties, Smrities, Puranas,· Grihya· Sutras and ))h~rama 
Sutras, e.te: Various books written on Hindu L~w by eminent 
authors like Mr. Mayne, Mr. Mulla and others, have o•lu~iue.~
ed even very complicated matters of Hindu Law, and lltr 
Doctor· H. S. ~ur has written a monumental book on H:urlu 
Law attempting to codify it in the best and . honest manner · 
nossible, whe~ein approximation of inaccuracies. has again been 
attempted to be annihilated as much as possible though one 
may not a~ree in toto with the various expositiona of law 
made by h1m. ·' 

'So even. ordinary laymen know, and can in any case know 
what their laws are and where they stand. 

. The present attempt to unify principles of different schools 
of Hindu Law, Mitakshara, Dayabhagh and their sub-aivjsious 

2. Aa far as the Bill relatiu g to inte~ate succession ;~ 
eoncerned I wish to confine my remarks merely to clause 5 ot 
1~. The explanatory note to this Bill !ndiCl.tcs that und<ll' 
the original plan ol the Comnuttee appo~nted by the Centra.l 
Government the unmarried daughter wus to take one sharu 
equally with .the son and the widow and the married daughter 
was to get no share. Unde1• the forre of criticism.by lawyers 
of weight, in the Bill as proposed the share of the widow 
and unmarried daughter has been reduced to 1f2. A similar 
share !fa• also been awurded to a married daughter. In fact 
all daughters have been put on the .same footing irrespective 
of the tact whether they are widowed, mamcd or unmarrtea, 
rich or poor and with or without issuu. l am in agreemen\ 
·with the principle of the Bill that a mamed daughter should 
not be totally excluded from a. share. in the estate of the 
deceaaed. At the same . ltme, li:eeptiig m v1ew the e~pensu 
which i& involved in a daughter's marriage · in India l 3m 
ot opinion that the share of a married daughter should b~ 
leaeer than that of an unmarried daughter. Further distinc
tiOrul on the basis of number of children and the Jhiancial 
position of the daughters would make the law too compleJt. 
lt II n~t even always possible for legislation to provide for 
all contmgenctea special or ordinM:y which might arise. My 
ouggeatton, therefore, is that although an unmarried 
daughter's share should be one half as proposed under sub
C~llle (1) of Clause 5 the share of the married daug.hter 
"';auld be reduced to 1/3, or even 1f4. 

I am also inclined to think that a· minor son too dr3ervet · 
'" he betU!r provided than a major one, on the ground that 
~her•a• the former has yet to be "ducated and fitted for 
Me the latl<!r baa already been provided for in this respect 
by the deeea:ed befor~ his deatb. On ground ot complexity 

. into one law will fail to satisfy the people of. one t hougnt or 
the other. But the proposed measures, e.g., Hindu Code/ 
Part I (Intestate Succession) shows that an 'attempt has b~en 
made not to codify the Hindu Law 'now in force in BritMTI 
India' though it is professed in so many words that it is to 
codify ~he same, nor is there an attempt to merely at~en~, it 
where 1t may. be necessaty on acoount of conflict ni •\utnonttcs 
on the same point under the same school of thoo~ht, ilut th.e 
attempts have been made more to repeal the Hindu Law flB ~~ 
now exists and bring about altogether a new law •.o govern 
the Hindus in their personal matters. There will be no more 
personal law of the Hindus if this Bill is enacted into a law. 
l do not. mean to say that there is any deliberate ftCt to 
bamboozle the Hindus by the use of the ~ords ·"to. •· Jdify 
the Hindu Lllw now. in jorce in British I11dia", .but ~!;te natu~8.1 
consequenc~ of !"•kmg such drastic changes .m the .Jaw aud 

· amalgamatmg d1fferent schools of Hindu Law m one IS not to 
co~ify the same b~t to prepare a "khichri" of the whole of 
Hmdu Law ,now 10 force in British India. 'fhe Preamble 
won!~ certainly be misleading. It was rightly said hy a friend. 
of mme t~at the edifice of Hindu Law has been so conatructed 
by ,the Hmdu sages that ·you cannot take out· one 'tone out 
of 1t, b_ut here _the atte.mpt to amend and codify it, will s(II'Cly,, 
result. In ~ractlcally dtsmantling the whole edifice. . 

It . 1s cur1ous that thjs attempt to oodify the Hindu Law Jll 
not. made at the. ~mmon desire of the Hindu population: of 
Ind1a. No resolutiOns were passed by 'any Hindu So~1ety 
worth the name to have the Hindu Law codified 

It would be still more curious to find that the legislatur~ 
should h~ve b.een very earnest in taking up this matte~ of. '!ot 
onl~ cod1ficatto!l of the Hin~u Law · now- existing in ;Bl'Itl~b 
Indta but m~king such drastu:· changes in the law wh1.ch are 
most ~evoluttonary and repugnant to the Hindu . $e!lttments, 
at a ~1me when the C!>untry is at Wa1• ancl all Lhoughts and 
energ~e! are expected to be busy for the War effort, rather 

( 



than to be diverted to consider seriously the far-teaching 
changes d~sired to . be e.ffected m the most important subject 
of succession,, mamages, etc:, these .cha~ges 1n~y l'esult in 'I 
grtal commot1?n 01• perha~s a. revolution m the country, which 
is quite un.desJrable at thiS tnne. . 

My readmg of t~e proposed btl!,, and the Objects and 
Reasons and the h1story of the prev1ously proposed meu.ures 
during the last twelve years js that tho present proposed bill 
~ actuated as a matter of fact by a desire on the r,art Qf c•r· 

· tain persons to make a. female an heir to the ma e und ~ive 
her absolute power of d1sp?sal over the property thus acquired 
b1 her. · 

Before Act n of 1929, s~n's daughter, daughter's tlal1gnter 
and sister were not rcCJgntsed as Bandhus even except u{ 
Jjombay and Madras, ~ut by . ~ct n of 1929, they W~l·e not 
only enumerated as heirS, but m the order of succession they 
were ranked alter father's father and befot·e father's broth~r. 

, This was a great {nnovation effected in Hindu Law, which had 
been made as it, seems that the bill was not sufficiently puo· 
lished and majority· of people did not come 'to know until it 
be<:ame a law. ' -

Sometime in 1934, Mr. P .. C. D. Chari (Burma) m~d~ an 
abortive attempt to introduce n Bill entitled ,\s '1Iindu. 
Women's Inhel'itance Bill in the Council of State 'Nith the' 
explicit object· of making a. . daughter a member of tluJ co-

, parcenary of which her lather was a member, but m~st pro
bably on .account of its most injurious . consequences, wh~n 
brou~ht home to ~im, he did n?t consider it proper 1.0 r•ush it . . 

Then came in 1935 the Hjndl.t .Women's Right to Property 
Bill introduced by the Hon'ble Dr. Deshmukh to i(ive daughter, 
widow· and mother etc., an equal share along witn th.e s~ns iu 
the property left by an ·intestate, with absolute powers of . 
disposal, and on account. of . country .. wide. op~ositio~ of ~he 
Hindus, a(ter much ot chtsellmg and ch<mnmg 1t · was ~nact~d. 
only-in the form as is given in Act XVIII o£ 1937, i.e., only 
the witlow had been given a 1-ight equal to that of a son aftor 
the death of her husband ,and was given a right of partition 

· but her power of disposal continued to remain limited. · Th1s 
Act being imperfect and unworkable, difficulties 'rose .lnd 
ce1~ain amendments were proposed the very next .''ear which 
!onned Act XI of 1938. In the same year another Bill to fur· 
ther amend the Act of 1937 was introduced in the Conncil of 
State by the Hon'ble Mr. Akhil Chandra Datta, M.L.A., by 
which an attempt was made to _abrogate .not only 'Hindu Law, 
but custom also, with a view to give women an ~ bsolute 
power of disposal- over all properties acquired. by l1er bv in· 
heritancc, succession or partition, and 1n the ·case of her dying 
intestate; a special mode of inheritance was provided by which . 
daughters and' daughters' sons were J>articularly selected to be 
her heirs first and her husband and husband's l1eirs ~titer-
wards. . _ . 

Tn 1938. another. Bill entitled as The Hindu Women's Rights 
lo Property (further amendment) Bill was introduced by the 
Hon'ble Mr. G. S, Ilfotilal in the Council of State with tl1e 
dll!lired object of reproducing to a great extent the effect of 
the lormo,r bills as originally introduced. · 

In the Statement of Objects and Reasons, it is clearly 
acknowJedged in consequence of certain difficulties o! inter
pretatiou arisiD!! out of the Hindu Women's Ri~ht t.o J?ropertv 
Act 193'/, and the Amending Act of 1938, the Central Govet·li· ' 
ment appointed in January 1941, a Committee (sometimes 
referred to as the Hindu Law Committee) to ~xamine these . 
~cts M also certain Bills introduced or propo,sed to be iutrO· 
duce~. in lhe . Indian Legislature, to amend them. 

'l'!'ts Committee alter making detailed examin.1tion of the 
subJect made a report unanimouslv reoommending that Hlnrln 
Law shculd be co~lfied in successive stages, beginning with 
the Law of succession, to be followed by the Law of Mal"l'ia~•· 

The ,above history of the. Bills and the enactments clearly 
shows .t.h~t the Hi~du Law Comm!ttte has taken up the work 
othf codifymg thP. Hmdu Law without anv desire on the pa1•t of 

e peopl~ of India,' but suo rMto, and the presen~ amend• 
bents lite the outcome of the proposed Bills alreadv introduced 

1 
Y the~e. gentlemen who had been continuously a'?d nersis~•.nt
y stratnmg every nerve to bring drastic changes m the Hmdu 

' Law of succmion for 'givin~ women a full power of c1isposat . 
~?1 the present proposed bills can in no case be called popular 
1 I~ wh)~h were wanted by tlie people of t]1e eountrv to be · 

enacted mto a Law. These measures mav satisfy• the clesu'C of 
a lew interested persons but will surely create a hu~e clis· 
content a,nd discord amo~gst the vast majority i!f the ·Hindi! 
pounlation of India • 
· ~dfain features of the proposed Bill as appear from Bill itself 
an are shown in the "Explanatory Note" are:- ' 

(1) that it· embodies a common Law of intestate succession 
for all Rind us in 'British India· 

(2) that it· removes the sex disqualification by which 
~indu women in ·general have been nr•clnded ft•om 
Inheriting Property in various .parts of India; and 

A (3) that. it abolishes the Hindu Woman's limited estate. 
lh 8 regards No. 1, it .JDav be a very commendable desir; on Ia! part of the ;members o.f the Committee to:have ~ (.Ommon 
ltla not onl:v m respect of intestate succession, but other 
of ~~rs ~s well throughout the whole of India, but on account 
and 1":{stty of religious beliefs,' sects, sub-sects, denominations 
m d o ter .various classifications. and on account cf different vt es of life inHuenced ,by geographical conditions, and en· 
'ruinments, .it is but natural that there should be variety of 
. ia es govermng them, India being not a small country. So it 
~less to coutend or 11rge .that there, should be one uniform 
Da bh law of intestate succession. People governed by 
v· ya ag of Jimuta Vahana do not want to be governed by 
to!gbaneswara's Mitakshra, though the latter is .. ackno~Jedged 
.... • a. supreme authority throughout India. . M1takshra 
•• m betng influenced by local commentari~s iJas adopted 
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di7ere;:t change.s with geographical variations. These seta of 
ru es ave rece!ved a definite shape for different ]•rovinces. 
There ~re 

1 
ce.rtau~ co~mon factors also, but the object of the 

yro~os\ egtslatlon lS not to find out' the greatest common 
ac r, ut to make one common law for the whole uf the 

country, where the diversit.y is so common that there 18 not 
even ,one common language. ~hroughout the country It is 

- subm1tted therefore that it is no use to make an ~tt~mpt to 
embody one ·cof!imon law of intestate succession. lt n.ay he 
contended that tf we have ROt one Penal Code nne Crilllinal 
Procedure Code and one Civil Procedure Code. ~nd ooe Jaw of 
q:>ntract, and so on, and 80 forth. why can we 119t nml why 

· s ould we not have. one oommou law of intestate ~ucr.omuon 
and one oommon Rmdu ~w .. The reply is ~o~ far nway to 
seek. T~e law of succesSion Is' based on rehg1ous ectiptmes 
and .so IS a personal law of the Hindu Community which 
agam has got other sub-divisions on account of Aifferent 
schools of thought. Penal Code and other Central enactment• 
are :m~ant for all the people of India, Hindus, Jllualimb, 
ChriStians and others, But all have got their different per· 
sonal laws. Amongst ·the lllohammadans, thet·e are aiff~ront 
~chools of .thou~ht, and .so ·d1ffer.ent rules of succession ecc..rd· 
mg t? thetr betng Sunms or Shias. So it is not a matter of 
S?rpme for us or for a~y body ~Jse why the Hindus uave got 
different laws of suc~esston. It IS often said that the .Mohom· 
madans a1'0 more uruted, but they are much wiser in tbia 
respec~ tha~ they never think to create unnecessary ,JifferoncM 
an~ ~1Ssens1ons amongst themselves by attempting to 11roposa 
a. sun1lar measure for "embodying one common law ~f euccos· 
·ston for themselves." They know that it is quite unnece,Sni')' 
and unprofitable to do so. They do not like to disturb tbetr 
fre~d.o~ .of thoug~t and beliefs, . nor to disturb their inner 
eqUJh~rmm. a11d s,ohdarity by brln~ing. in contentious matters 
for discus~1on wh~eh may create dissensions. It is no matter 
to the Sh1as w~y Sunnis are. governed by a particular Pet of 
rul.es. of successton, nor does tt matter to the Sunnis why the 
Sh1as are govemed by a different set of t•ules, • 

So it is submitted that the learn~d Authors of th~ proposed 
. measures ne.ed not worry over th1s. matter by · t>ropQsmg a 

measure wh1ch ·the.Y. may p,erhaps consider fo)." the common 
weal of all the Hmdus, which the latter do not like, !lOT do 
they want to have for themselves. The law is embodied in 

. their Shruties, Smrities and other religious scriptures and the 
Courts are daily interpreting , them to decide the clis,Puted" 
matters whe.never they arise. As a ·matter of fact it IS t.he 
duty of .legislators not to toUch any matters in which the 
people 'do ~ot want their bel~, ~nd particularly when they 
concern the1r personal law whtch ts mamly ·based on -Nligious 
grounds. 

As regards No. 2 regarding the alleged sex disqualification 
_by w;h,ich Hindu w;~man i.n general'have b~en ,Precludad from 
mher1~10~ property m v.artous. parts of Ind1a, 1t 1s submitted , 
that tt IS only a wrong vtew ·9f the matter. There ia no 
question of sex disqualification, amongst the Hindus, It is 
more a question of perspective from which the things are 
looked at. Hindus from their tradition and culture have been 
looking at things from the Jl<?int of view of "duties" and not 
"rights". In case of everv "duty" there will be a corre•pond· 
ing "right". But they him been ·looking at things from the 
point of view of Dharma i.e.! a duty, . It is the duty of 
Parents to maintain their children. It is the duty of the 
husband to maintain his wile: It is the duty of the Karta of 
the family not to alienate property without necessity. So on 
and so forth. If a person were to fail in the perlorntance of 
his duty, he could be dealt with in acoordance' with the 
Dharama Shastras. . , . · . 

If Hindu J,aw be judged by an unprejudiced mind, it will 
be found that the Hindu Smritikars after cotlSidering all the 
circumstances gave. all to. a woman that she ought to get. 
They did not confine their attention to a woman, as widow, or 
a daughter only.' They gave her all rights iu property which 
were necessary to be given in her own, interests. The Hindu 
sages always kept in view the Jaw of nature that a f•,male 

' always requires P.rotection of a male and has to depend on him. 
When she is born ·she depends on her Jtarent~. when married 
she depends on her husband, when husbandless she depends 
upon her son, and when left without her husband and son, 
she is left alone. Now Hindu Law has made provision for her 
in aU these stages. ' , . 

So long lis 'he is unmarried daughter, it is the bounden, duty 
of her parents to feed her, to ·look after her, to edllcate h•r, 
and subsequently when of marria~eable age to marry her, and 
incur all expenses in this connectton and to give her as much 
dowery as they can afford in accordance with the means of 

·the family. I know personally, however, of some poor !amities 
even going so far as to incur debts for the sake of spending 
money on their daughters' marriages and gi!ing them dowel')', 
which their brotherhood are trying to curtail by pllillling reso· 
lution to that ef!ect,' 

After her marriage she becomes • ArdJumgni' of her husband, 
an equal hall of her husband. In a Joint Hindu family where 
son's position ia not altogether independent, the rosition of 
son~s wife cannot be supposed to be so. As a ·wile Rhe enjoys 
all privileges with her husband in the family. When husband 
dies leaving a widow and a son, she becomes a rnother, her 
position ia supposed to be higher. than that of her husband 
even and this can be euily borne ou~ by the Hindu scripturea. 
The fact is that. she ia maintained out of the family !unch jusL 

.• like a male. Mr. Deshmukh's Act of 1937, has given her a 
right equal to t~~t of a son, and she hat!' been gtven a Jli.IWer 
. to claim a partlt1on from her sons, wh1ch she could noG do 
before. 

If she is left as a Widow of a separate male holder without a 
son that is when she is left alone, she inherits the whcle 11( 
her husband's property in preference. to her daughter eVtO • 
The sonl!lSS widow enjoy;9 not · a part of • th~ property 



• 
. ll things are in G more or lesa 

exigency created by the war a • • . an opinion •~pressed 
fluid state and the .fu4uH~u "s~~~;· in ihe light of l'res.Jnt 
on .a measure afiectmg 11 be Jacking in the element of 
day condition don!tt J:"C:b[ec{ to alteration later ns on~ can

1
-

per1Danency an wt e views in the post war period. 
not be sure to ~ave the same . 1 Hindu Law of Mmiage 
lind no serious defect. tn the. ex!~t 0u~r~ to be remedted lmme
aod Intestate SuccessiOn wh~cfo~e~hat such. defects .may very 
diately and I am of d thd or: the close of the war. Possibly 
well wait to b; re~e 18 3 rfter the war with VIeWS in social 
a netew genh~tytodiff!~::£~:~ the views of. tl~e present gefne;h~ 

·mat rs w b t' fi d with ·the hmtted sco~o o e 
tion who may not e sd Is d ould like to bring ali01lt more 
enactments now propose an w f H' d Law Fo1• these 
drastic changes in the who~ :i~~us~ th~n :Orits ~I either bill 
:.a;o;~u~g~~t ~~l~J:~i:eco~sideration should be postpone~ till 

after the war. -
District and Sessions J ~dge, . Ludhiana. 

. . ~ ~ . ~ 

- (2j Under modern ci~ilisation .certainl.:Y a gi~ e:.feec;ha:o~ 
than the dowery giv:D: f0 he~a~nght::Ide~:~ves half but care 
given to the son cer, amY 8 d t et the share double than 
should b~ taken thsat she. sho1 ft~st g gets half the share from 
• hat of tho· son. upposmg 8 8 · . h to a dif!mnt 
hedather's property ~nd after ma~~~g~~ldr:~·~he becomes a 
family.· After begettmg 0~ ~r he will be again entitiM 
widow. Under the ~·~dow a~f her husband. Why shoulcl 

~e~!t ;.nea ~:~tl~ i!h~ritance. f If a. j•u~h~~rghfetsei~:~~~; 
ha then there ts no danger o a WI ow 8 I th 
~bs~iute. Generally there is a ten.dency Olhlthe part; r: th~ 
to' give share of h~r h?sband's lfovej h~r P~Jsba~d's pro· 
fo~ of TI~he b~a~~h~:;~~~cc~eds0't~0~e: fat~er's property t~e 
!:otl~r will have no necessity of tran.sfer~mg her husband s 

t The difficulty only would artse 10 a. case when ,the 
~per. :Y· unchaste and she likes to squander money to sa~1~fy .' 
her o;w:.s lust by .raising loan.. Th~r. e should be ~. pt·ovtslon 
made to check this te;,.;.nd;;_e_nc..::.y_. --,.... 

District and :Sessions Judge, Sialkot. . . 
I find myself in· entire agreement. ~~~h the provlSlons ~[ 

the two bills and have no further cnt1c1sm to offer. 

th~ suggestion might, not sound rncticable but it deservea 
to be caretully exammed. . . . . 

Jn all ot!ter respects I support tne proVISions of the Bill . 
~lating to ;ntestate su;cesslOn. . . ~ '. 

Secretary,Ba.r Ass1ciation, Rawalpindi . 
1 have the bononr to. send herewith a . copy. of resol~tto~ 

of. the Managing Commtttee,. Bar ~sso~ta~1on, B:awalpl~dt, 
with 3 copies of the opmton on the BtU ent1tled Hmd~ Code 
Part r (Intestate Succession) nud one copy of op1mon on 
Part II (Marriages). • 

. llesolution. . •. 
Read opinion recorded by Pandit Lakshmi N a rain Suda;, 

Advocate on the bill styled ... Hindu Oode .Part 1 Intestate 
Succession". The :Managing Committe9. of, ,the Bar Assucia· 
tion concurs generally w1th the J~asonmg. g1ven ~In the care
fully prepared opinion and supports entu·eJy ~h~ conclusion 
arrived at by the learned member o~ the Assoc1at1on .. In the 
opinion of the Committee the leg1sl~tton ~ould never be 
resorted tO' except. to !'emove some sertou.s evil .or ~.? re~resh 
some legitimate grievances. In. mtroducmg ~his bill, no"· 
ever the members of the Commtttec are surpnsed to see that 

· not .only this principle been n.ot kept iu. View . but 'the 
introducers <>f the bill have faded to constder the unportant 
point that the bill if passed would instead of removing any 
evil introduce untold. evils in the Hindu Society and' 
wo~ld cut at the root of the whole Hindu social syst.e111. 
The Committee, therefore, strongly opposes the radi~a!..anl · 
drastic changes proposed to be introduced into Hindu sociai . 

.:yst\\ll!. 

. Opinion . of Pandit Lakshmi Narayana Sudan, 
. Advocate, Rawalpindi . · . 

•I have carefully gone through the Bill proposed to amtnrl 
and codify the whole of the Hindu- Law nci'win force m llritish 
India

1 
called Hindu ·Code Part I (Intestate SucoeJsioul, 

togetner with the Statement of Objects and ·Reascns. · · 
It is very difficult to find why the necessity of codifying· the 

wl1ole of the Hindu Law now in force in British India bas now 
arisen. India is a very big country, rather a small continent 
in itself divided into various Provinces, 'in which, on account 
of. different classes of people amongst Hindus themselves with 

District and ~udge, M.iailwa.li. . 
l)lau8e te.-This · provides for an e•clleat ~ the. Ct·owo lh. , . 

certain cases. It would be more ·in accord' wtth Hm~u senti
ment to provide for an esclreat to lJharmn A rtf<, m cases 
where an inteatate has left no heir qualified to succeed to tb~ 
property. It would of course be . n~cessary to set up a. 
permanent Board of Trustees to admm~ter such Dl•aram ll~th 
properties but the matter should pt·oduce no dlfliculttes which 
:owd be unsu~ountable. • • · • 

a variety of thought influenced by their religion, 'culture and 
civilization peculiar to themselves, we find different schools of 
thought regarding Hindu Law also, which again are influenced 
by local enviroument. Undei· tlie ·circull)stances it wo1ild be. 
a vain attempt to prepare one code of rules ·applicable uni
formly to all the Hindus jn matters concerninl( their rali~r,o, 
socio-religious, or religio-social, unless and until some drastio 
changes are made which would .again seriously ~lfect their 
religious freedom and cultural beliefs. lleing governed by the 
same set of rules for centuries past, a Hindu Knows ~rdinarily, 
ordinary rules of ·Hindu Law. by instinct 0r by tradition; ·15 
the sources of Hindu Law are their own religious htlOki, 
Shruties, Smrities, Puranas,- Grihya· Sutras and ))h~rama 
Sutras, e~c: Varioua books written on Hindn L~~ow by eminent 
authors like Mr. Mayne, Mr. Mulla and others, have .. lu~idil~· 
ed even very complicated matters of Hindu Lnw, and Rtr 
Doctor· H. S. G<Jur has Wl•itten a monumental book on Hiudu 
Law attempting to codify it in the best and . honest manner 
P,ossible, wherein approximation of inaccurilcies. has agai.'l been 
attempted to be annihilated as much as possible though one 
may not a~ree in toto with the various expositions of law 

· District &S;;; Judge, Delhi. · 
1 have the honour to s<ate tnat my nr•t suggestion is ~h&t 

legislation on the proposed Hit\du Lode shoulu not be takeu 
up pteCiiiileal. As pomted out m the explanatory note. acc.om
panymg one of the }Sills, different parUI oi tue subJect are 
inter-connected; it would not be adVISable, therefore, !-<' 
codify each part separately. There may be. advantage Ill 
elicitmg v1ews of the public on one aspect of 1t, as .a matter 
of convenience, before procee~ing. to other aspeds but tbts 
could be secured by merely mvmng pubhc opmton and no~ 
proceedmg with the. Bills turther Ulltil the subject had been 
exhausted in. full. The explanatory note on the Bill relating' 
to .Marriage tends to suggest that this is the scheme likely 
to be ·followed. . ' 

2. As far as the Bill relating to intestate succession ;~ 
concerned I wish to confine my remarks merely to clause 5 ot 
It. 'rhe explanatory note to thts .ISill indicates that undc.r 
the original plan ot the. Committee nppo~oted by the Central 
Government the nnmarried daughter wus to take one shaN 
equally with .the son and the widow and the married daughter 
Wll8 to get no share. Under the force of criticiBIII, by lawyers 
of weight, in the Bill as proposed the share of the widow 
and 1l!lmarried daughter has been reduced to 1/2. A similar 
share lfllll al110 been awarded to a married daughter. In fact 
all daughters have .been put on the. sarne footing irrespective 
ot the tact whether they are widowed, ntarried or uumarr1ea, 
rich or poor and with or without issue. l am in agreemenl 
Wtth the princ1ple of the Bill that a married daughter should 
not be totally excluded f1·om a share. in the estate of the 
deceased. At the same ttme, Keeptiig m v1ew the e~peusu 
which is involved in a daaghter's marriage in India 1 am 
Of opinion that the share of. a married daughter ahould be 
lehel' than that of an unmarried daughter. Further distinc
tlona on the basis of number of children and the financial 
position of the daughters '!ould make. the.law too ~mplex. 
It a n~t eve~ always posstble for legtslatton to provrde for · 
all cooltngenctes speCial or ordinary which might arise. My 
suggeatton, therefore, is . that although an umnarriea 
daught.r'a share should be one half as proposed under sub
cl.a111Je (1) of Clause 5 the share of the married daughter 
·~ooJd be reduced to 1/3, or even 1f4. 

I am also inclined to think that a· minor son too deserve.' 
f.o be better provided than a major one, on the ground tha~ 
'!berea• the former has yet to be c•ducnted and fitted for 
~tfe the latwr has already been provided for in this respect 
by the decea:ed befor~ his dea~. On ground ot complexity 

made by hun. ·' 
So even. ordinary laymen know, and can in any case know 

what their laws are and where they stand. 
The present attempt to unify principles Qf different schools 

of Hindu Law, Mitakshara, Dayabhagh and their sub-aiv!siorilt 
. into one law will fail to satisfy the people of.·one thougnt or 

the other. But the proposed measures, e.g., Hinrlu Code/ 
Part I (Intestate Succession) shows that an' attempt has ~~en 
made not to codify the Hindu Law 'now in 'force in Br>tMh 
lndfa' thouglr it is professed in so many words. that it is I? 
codtfy ~he same, nor is there an attempt to .merely amen~, 1l 
where 1t may; b~ necessary on account of conflict of .,uthoritl.C'l 
on the same pomt under the same school of thought, hut Ln_e 
attempts have been made more to repeal the Hindu Law as It 
now exists and bring about altogether a new law •.o goveTR 
the llindus in their personal matters. There will be no more 

fersonal law of the Hindus if this Bill is enacted into a laW· 
do not mean to sar that there is any peliberate net ,to 

bamboozle the llindus hv the use of the words ··•to. ,·;dtfy 
the Hindu Law now. in Ioree in British Irdia", but .~~e natural 
consequence of makmg such drastic changes iu the }a.v aud 

· am~lgarnating different schools of Hindu Law in one is not 1£ 
co~tfy the same bu.t to prepare a "khichri" of the whole o 
Hindu Law,now m force in British India. 'fhe l'rea~ble 
woul~ certatruy be misleading. It was rightly said hy a fr~e~. 
of mtne t~at the edifice of Hindu Law has been so construct 
by • the Rtodu sages that ·you cannot take out· one 'tone cut 
of 1t, b.ut here .the attempt to amend and codify it, will s~rely • 
result. m p_racttcally dismantling the whole edifice. . ' 

It IS curiOUs that thjs attempt to codify the Hindu r~w 1i 
not. made at the. common destre of the Hindn population: 0 

Indta. No re110lutions were passed by 'any Hindu .Soctety 
worth the name to have the Hindu Law codified. . 

It would be still more curious to find that the Jegtslaturt 
should h~ve been very earnest in taking up this matter of. 1!0h 
onl:y eodtficatio.n of the Hindu Law · now . existing in ,Bt1t~ e 
lndta but m~king such drastic- changes in the law wh!ch ar 
most ~evolutionary and repugnant to the Hindu . •ent1mentsd 
at a .tune when the Cpuntry is at War and. all thoughts ~ r 
energ~es are e~ected to be busy for the War effort, rat e 

t • 



than to· be diverted to consider seriously the far-reaching 
ch3llges desired to, be effected 111 the most important subject 
of succession,, marrtages; etc,, these ,cha~ges m11y result in 11 
great commott?n ot· perha~s a_ revolutton m the country, which 
· quite undesirable at thts tune. _ _ 
~ lly reading of t~e proposed bill1 and the Objects and 
Reasons and the htstory of t~e previously proposed u1ea.ures 
during the last twelve years lS that the present proposed bill 
is actuated as a matter of fact by a ~esire on the part ~~ cer

, lllin pemns to make a female an he11· to the male und !live 
her absolute power of disposal over the prop'erty thus acquired 
hl her. · • 

Before Act II of 1929, s~n's daughter, daughter's !laug!lter, 
and sister were not rccJgmsed as Bandhus even except in 
llombay and Madras, _but by ~ct II of 1929, they w~re not 
only enumerated as hetrs, but m the order of succession they 
were ranked after, father:s father and befo1·e father's broth~r. 
Thia was a great mnovatton effected in Hindu Law which had 

' ~n made as it seems that the bill was not suffi~iently '!lu·o· 
lished and majority· of people did not come "to know untl! jt 
became a law. ' · 

Sometime in 1934, Mr. P .. C. D. Chari (Burma) m•de an 
abortive attempt to introduce a Bill entitled ,ls 'Hindu 
Women's Iuhet:itance B~l! in the Council of State ·Nith the' 
explicit object of maktng a . daughter a member of tlur co-

. oarcenary of which her father was a member, but mQst prO· 
hably on account of its most injurious . consequences, wh~n 
brou2ht home to him, he did not consider it proper to r·ush ~t 
on. ' ~ 

Then came in 1935 the Hindu .Women's Right to Pmperty 
Bill introduced by the Hon'ble Dr. Deshmukh to give daughter, 
widow· and mother etc., an equal share along with the sons iu 
the property left by an ·intestate, with absolute powers of 
di1posal, and on account. of . country. wide. opP_ositio1) of t)ie 
Hindus, a(ter much ot chtselhng and ch~nnmg tt · was ~nact~d, 
only-in the form as is given in Act XVIII of 1937, i.e., only 
the widow had been given a 1-ight equal to that of a son aft•r 
the death of her husband .and was given a right of partition 

· but her power of disposal continued to remain limited. · This 
Act being imperfect and unworkable, difficulties 1rose and 
cettain amendments were proposed the v_ery next year which 
formed Act XI of 1938. In the same year anothet• Bill to fur· 
!her amend the Act of 1937 was introduced in the Cmmcil of 
State by the Hon'ble Mr. Akhil Chandra Datta, M:L.A., by 
which an attempt was made to abrogate _not only Hmdu J,aw, 
but custom also, with a view· to give women an absolute 
power of disposal· over all properties .acquired- by l•er by in· 

. heritancc, succession or partition, and in the ·case of her dying 
inU8tate, a special mode of inheritance was provided by which 
daughters and· dau~hters' sons were particularly selected to be 
her heirs first and her husband and husband's heirs kfter· 
wards. . . 

In 1938, another. Bill entitled as The Hindu Women's Rights 
In Property {further amendment l Bill was introduced by t-he 
Hon'ble Mr. G. S. Motilal in the Council of State with tlte 
desired object of reproducing to a great extent the effect of 
the formnr bills as originally introduced. · 

In the Statement of Objects and Reasons, it is clearly 
acknowJedged in consequence of certain difficulties o[ inter
pretatiou arising out of the Hindu Women's Ri~ht t.o :Propertv 
Act 193'/, and the Amending Aet of 1938, the Central G<Jvern· 
ment appointed in January 1941, a Committee {sometimes 
referred to as the Hindu Law Committee) to ~xamine these 
~cts a~ also certain Bill$ introducad or propo~ed to be iutro· 
duced in the Indian Legislature, to amend them. 
~is Commlttee after making detailed examination of the 

•ub]ect made a report unanimously recommending that llincln 
Law should be co~ified in successive stages, beginning with 
the Law of succession, to be followed by the Law of Marriaft~. 

sh
The ,above history of the Bills and the enactments clearly 
ows t.hat the Hindu- Law Committte has taken up the work 

~~ codifying th.• Hindu Law without any desire on tl1e pnt•t of 
e peopl~ of India,' but auo 'lltl)to, and the presen£ amend' 

ments are the outcome of the proposed Bills alreadv introduced 
~Y theRe gentlemen who had been continuouslv and nersist.•nt-
y straining every nerve to bring drastic changes in the Hindu 
~aw of succession for 'givin~ women a full power of c1isposal: . 
B? the ~resent proposed bills can in no case be called popular 

til& wh!Ch were want~d by tlie people of t]le ~.ountrv to be · 
enacted mto a Law. These measures may snbsfy•the clesu·e of 
a few interested nersons, but will surely create a hu~e clis· 
content. 1\Dd discord amol\gst the vast majority of the' Hindn 
Poonl~tton of India. • 
· ~fatn features of the proposed Bill as appear from Bill it.self 
an are shown .in the "Explanatory Note" are:- - ' · 

{1) that it 'embodies a common Laiv of intestate succession 
for all Hindus in 'British India; 

(2) that it" removes the sex disqualification ·by which 
Hindu women in -general have been nr•clnded 1.-nm 

. inheriting nroperty in various .parts of India; lll!d 
A (3) that. it abolishes the Hindu Woman's limited estate. 

lh 8 regards No. 1, it ;may be a very commendable desirs on 
Ia~ Pnrt of the :members qf t.he Committee to.·have ~ common 
11ta not only tn respect of intestate succession, but other 
of tt~rs •.s well throughout the whole of India, but on account 
anitv:\rst~y of religious beliefs,· sects, sub-sects, denominations 
mod 0 ter_ ;various classifications. and on account of different 
viro es ol t hie inHuenced .by geogt·aphical conditions, and en· 
'•ule nmen s, it is but natural that there should be vnriet:; of 
u, s governing them, India being not a small country. So it 
eon:less to contend or )lrse .that there. should be one uniform 
Da bh law- of intestate succession. People governed by 
Vi ya ag of Jim uta Vahana do not want to be governed by 
~a·g:aneswara's Mitakshra, though the latter is -acknowledged 
a - • a. supreme authority throughout India. Mitakshra 
gam bemg influenced by local commentariffi i1as adopted 
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~~~ereht change_s wdith geog-raphical vari•tions, These sel.s \ll 
Th 8 ave rece~ve a definite shape for different J•rovinces. 
. ere are! ce_rtau_t co!"mon factors alllo, but the object of the 
cro~osedb egtslatton IS not to find OUt 0 the greatest commuU 
ac r, ut to make one common law for the whole of the 

country, where the diversit.y is so common that there 18 out 
even ,one common language. throughout the country n is 

• submttted therefore that it is no use to make an ~tU:mpt to 
embody one co~mon law of intestate succe .. ion. lt n.ay he 
contended that tf we have got one Penal ())de nne Crilllioal 
Procedure Code and one Civtl Procedure Code. ~nd one law of 
Contract, and so on, and so forth, why can we u9t ami why 
should we not have. one common law of intestate •ucQOIISton 
and one common Hmdu Law. The reply is not far nway to 
seek. T~e law of succession is based on religio118 •cripturcs 
an~ .so lS a personal law of the Hindu Community which 
agam has got other sub.divisions ou account of Aifferent 
schools of thought. Penal Code and other Central enactment• 
are :m.eant for all the people of India, Hindus, Muslim&, 
Chrtsttans and others. But all have got their different per· 
sonal laws. Amongst ·the Mohammadans there are ailf~ront 
~chools of ,thou~ht, and so ·different rules ~f succession acc;.rd
mg t? thetr bemg Sunnis or Shias. So it is not a matter of 
s~rprtse for us or fof any body else why the Hindus nave got 
dtfferent laws of suc~ession. It is often said that the Moham· 
madans are more urn ted, but they. are much wjser in this 
respec~ that they never think to create unnecessary ,JifferoncM 
an~ ~tssens10ns amongst themselves by attempting to propose 
a. suntlar measure for "embodying one common law ~f succos· 
·ston. for themselves." They know that it is quite unnece,snt-y 
and unprofitable to do so. They do not like to disturb their 
fre~d.Oil! .ol thoug~t .and beliefs, -nor to disturb their inner 
equth!mum. and s.ohdal'!ty by bdn~ing. in contentious matters 
for discus!ton whtch may create dtssenswms. It is no matter 
to the Shtas why Sunnis are. governed by u particular pet of 
rules. of successton, nor does 1t matter to the Sunnis why the 
Shtas are governed by a different set of rules. -

So it is submitted that the learned Authors of the proposed 
, measures need not worry over this. matter by proposmg a 

measure which ·they. may perhaps consider for the common 
weal of all the Hindus, which the latter do noi. like, uor do 
they want to have for themselves. The law is embodied in 

. thetr Shruties, Smrities and other religious scriptures aud the 
Courts are daily interpt·eting , them to decide the disputed 
matters whe_never they arise. As a -matter of fRet it is t-he 
duty of. legislators not to touch any matters in wlaich the 
people "do ~ot WilDt their bel~, ~nd particularly when, ~hey 
concern the1r pet·sonal law whtch ts mamly ·based on rcl,gtous 
grounds. 

As regards No. 2 regarding the alleged sex disqualification 
_by w;h,ich Hindu w~man i,n general 'have been _precludad from 
mhertltnl! property m '(artous parts of Indta, tt ts submitted . 
that it IS only a wrong view ·of the matter. There is no 
question of sex disqualification, amongst the Hindus. It is 
more a question of perspective !rom which the things are 
looked at. Hindus from their tradition and culture have been 
looking at things from the r.Jint of view of "duties" and not 
"rights". In case of every 'duty" there will be a correspond· 
ing "right". But they have been ·looking at things from the 
point of view of Dharma i.e.! a duty. -It is the duty of 
Parents to maintain their children. It is the duty of the 
husband to maintain his wife.· It is the duty of the Karta of 
the family not to alienate property without necessity. So on 
and so forth. If a person were to fail in the performance of 
his duty, he could be dealt with in accordance • vith the 
Dharama Shastras. . , 

If Hindu Law be judged by an unprejudiced mind, it will 
be found that the H111du Smritiknr$ after consideting all the 
circnmstances gave all to. a woman that she ought to get. 
They did not confine their attention to a woman, as widow; or 
a daughter only.' They gave her all rights in property which 
were necessary to be given in her own., interests. The Hindu 
sages always kept in view the law of nature that a hmale 

· always requires P.rotection of a male and has to depend on hi,m. 
When she is born she depends on her parent~, when marned 
she depends on her husband, when husbandless she depencla 
upon her son, and when left without her husband and son, 
she is lelt alone. Now Hindu Law has made provision for her 
in all these stages. ' 

So long lis 11he is unmarried daughter, it is the bounden, duty 
of her parents to feed her, to ·Jook niter her, to edUC!Ite h~r. 
and subsequently when of marria~eable age to marry her, and 

· incur all expenses in this connectwn and to l!'ve her as much 
dowery as ~hey can afford in accordance w1th Lhe )Deans of 

·the family. I know personally, however, of some poor families 
even going so far as to incur debts for the sake of spending 
money on their daughters' marriages and giying them dowery, 
which their brotherhood are trying to curtail liy pi!llsing reso· 
lution to that elfect. · 

After her marriage she becomes • Ardhangni' of her husband, 
an equal half of her husband. In a Joint Hindu family where 
son's position is not altogether independent, the rosition of 
son~s wife cannot be supposed to be so. As a ·wiie ~he enjoys 
all privileges with her husband in the family. When husband 
dies leaving a widow and a son, she becomes a mother, her 
position is supposed to be higher than that of her husband 
eveu and this can be easily borne out by the Hindn scripture~. 
The fact is that she is maintained out of the family ~unda jll8t 

• like a male. Mr. Deshmukh's Act of 1937, has given her a 
right equal to t)u!t of a son, and she hill!' heen given a Jl"Wer 
.to claim a partttton from her sons, whtch she could no' do 
before. 

If she is left as a widow of a separate male holder without a 
son that is when she is left alone, she inherits the whole ~f 
her husband's property in preference to her daughter eno. 
The sonlw widow enjoy:J no~· a part of

0 
the vrol'erty 
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but the whole of the· property: · She. cau m~ke 
permanent alienations . if there Is a va!1d necessity. 
Of course there is no mson why she should ahenate the pro· 
perty where tl, re is absolutely no necessity to: .her to !io ~~~ 
Nor is there any reason for her to squander tt. On wtdow 
death, the whole property JII!888S to the· d~ug~ter . at;~d 
daughter's son. Of course d.aughter ~oes not mherit It; 
because she is Gotraja, as she IS ~ow desired to be rnnkcd by , 
the propo•ed legislation for the simple reason that after mar· . 

· riage,. her Gotra is changed and she adopts. the Gotra of • her 
husband. But she inherit!! because her son ts more compe.~nt 
to offer oblations ~ her deceased father than any bod_y el~e. 
She is to form as if it were a oonduit pipe to pass the. iuher,t· . 
ance to her son. So there is no valid .ground for .aymg that · 
there is a sex disqualification under Rmdu Law. The woma.n 
does ·inherit as a widow the whole of the property when she IS 
most. in . need, 'being .destitute of her husband n~d son: .anrl 
alter her the daughter inherits the whole, both bemg enJOined 

- not k, wasle; so that corpU!I of tlie pr~perty ma.y go to the 
offering oblation to the deceased propositus. . · . 

By tlie pl'OP.Osed Bill a drastic change is desired ro be made 
by definition of the word "gotraja" read.with Section 2(hl of 
the Bill. Daughters ol all Gotraja Sapindas howsoever h1gh or 
howsoever low are by the proposed Bill q~emr!d to be Goh·11ja 
inspite of th6 fact that when they are married they .IIave adOf•L· 
ed the Gotra of their husbands, and so are not Gotraja ety· 
mologically nor according to all ~abools of ·Hindu Law. So we 
are to distort our faculty of -understandin~ rmd consider that 
a daughter who though has passed in. another Gotrn after the 
marriage. should still be oonsidered retaining the Gotra of hP.r 
.father; Thus a daughter after her marriage will be •upposed 
to have two Gotras at one and the same time, <:>ne of her htJS· 
band, as she has been transferred to that Gotra, and the oth~r 
of ··her father which the proposed Bill requires her .<o t9t!lin 
for purposes of inheritance from her father: 

This idea is most repugnant to the religious sentiment of 
Hindus, and this has been entertained and adopted l>y the 
learned movers of the Bill. Simply with a view to' make a 
daughter of every Gotraja an heir to the propositus, even after 
her maniage in another family. I have already given reasons. 
why a daughter of the propositus has l:leen accepted to l1e an 
heir after the son, under Hindu La\v on religious grounds. 
She is not an heir because she would be Gotrnja according to 
the present proposed Bill, but it is because her son is more 

· competent to offer oblations than any other heir. Even the 
father and father's father nre preferred ' to daughter and 
·daughter's son on this ground. But no daughter of r.ny ~ther 
Gotraja howsoever high" or howsoever low, is competent to 
ihherit on a similar ground. Renee it is that. the .1nughters of 
Gotrajas are excluded from inheritance b~t only their sJns ~t~ 
heirs as bandhus whether t.bev are Atma· 13andhns, P1irt 
Bandhus or Matri Banahus .. They all · were postponed to 
Samanodaks. The Sakuls would be" more competen~ to offer 
oblations, than the Samanodnks and the Samanodaks would be 
more competent before Atma Bandhus and Atma Bandhus 
-more competent than Pitri Bandhus who ·again are more IIOin· 

·- .petent to offer oblations than Matri Bandhus, ·But daughter · 
or daughter's son are- incompetent to offer· obl~ions .in presence 
of sons d the deceased who are the only persons competent to 

· perfonn Shradh and 'offer oblations .. Hence it is that a 
daughter cannot inherit any part of her father's }'ronerty in 
presence of the sons .. ·So the whole law of inheritance is b11s~d 

. on the benefit which an heir is competent to offer oy oblations 
to the deceased and also on the eapacity of the person who is 
more competent to offer that oblation. 'Thus there is no scope 
for saying that thtre is a sex disqualification, as the whole law 
of inheritance is based on scientific basis as to who can ·,1erfo•m 
a duty towards the deceased better, than the other. TIHi idea 
of some of the supporters of the Bill or the promoters of the 
cause of women that. such like Bills do not raise uny question 
of religion or of faith. is absolutely erroneous. The princi)Jle 
that the right of inheritance according to Hindu Law is wholly 

- regulated with referenoe to spiritual benefit to be conferred on 
the deceased proprietor has been laid do\Vn. on ihe hi~hest 

. judicial authority as an· article of legal creed which is _untvers-

, Mention of Ba~d~us in the list of 'enum~ra~ed hei~s· a.1 given. 
m Section 5 is quite opposed to the prinCiples ]Rid down in 
Section 4 that the agnates are to exclud.e the. cognate~. 

Again the Rule of Preferenc_e enuncmted m Sectltlu. 9 iP · 
quite oppo~ed to the principle laid down in. Section 4 that the 
agnates are to exclude the Mgnates. Her1table Bandhus ac. 
cording' to Hindu Law are males related to the deceasetl 
through a female, and not, the females themselves, und agai~ 
they are limited to 5th degree but not beyond that. !coord. 
ing to the proposed Bill there is no limit. . . . . . 

The result is that the proposed order of mher1tance IS not 
on!)" opposed to th~ basic principle of the . Hindu La)" by 
which order of preference was based on t~e hrgher. <'Rpacity of 
the heir to benefit the deceased ~y offertn.g· oblati~U!I, bu~ is 
opposed· to the rules of preference mt~rse laid down m Secttons 
4 and 9. Thus the proposed order IS not based <•n any one 
set of principles, but . one cuts the other. Fu~he~ore. no 
good reasons are given. why the proposed. order 1s lrud. clown. • 

·This. will clearly show that· the attempt IS not to cod1fy the 
Hindu Law now existing in· British India, but to substitul:!l a 
fresh law of succession for the Hindus. . . 

Changes in the personal law of a commuruty should m no 
ease • be made by the Legislatures particularly whe!'- th!y ars 
bnslld on religious grounds. That . would ·be an mterterence 
with the matters of religion of a coll!munity or clas~ of persons . 
"which is quite _inadvisable, inexpedient ~nd uudestrable fo~ a . 
thoughts is so large, that from a polythe1st ~o an utte~ ~the1st 
of their capacity to represent any particular t•e!lg!on or 
thought. Amongst the Hindus thell,Iselves vartatton. ~f 

. thoughts is so large, that from a. polythetst to. an •1tter ntln.es~ 
is a .Hindu and a member of Rmdu com"!un!ty, but el•chon. 
of the members is not .based on such . prtqc1ples ns to make 
them represent a particular creed, relig~on, sect or .•ub-se~t. 
So the legislature should abstai!J. altogether ft>oll,I .'leahng. w1t.h 
such matters as may effect the freed.om of r~hg-tous f~Ith t•f 
the people, especially. when the. Legtslature IS comprise~ .of 
representatives belongm~ to various heterogenous tommumties 
with thought diametrically opposite to one another: If once, 
they are started to be made there will b~ !J;O end. cf them. 
India being a vast country spy chan~~ whtch ts rles!red to be 
made for persons in a particular locaht:( or for parttcular. s.ec·. 
tion of community may be wholly unsUitable to peroons hv!ng 
in another part oi 'the country and belonging tO another ;ectton 

' of the community. . . · 
Again drastic changes like the present made ·every time ,are 

likely to unsettle the settled condition of the Society. +oday 
we are considering that we are definitely governed hy a oartl· 
cular · set of rules or succession, and if next vear some other 
Cll'llstic changes are made by legislation, and agait1 in the third 
year some other ch~nges are desired to be made according to 

· the whims of some other particular members (as we actually 
find by our experience from t.he year .1934 to 1938 that it 
act~ally w.ent o~ like that) and if again with a new Assembly 
which is sure to be constituted out of fresh members of a 
different .type, according to the whiDIS and peculiar r.otions of 
some of the new members fresh changes ar' desired to be I)Iade, 
or this very proposed ·enactment if now ~nacted, is tle8ired to 
be repeal~d and ·original Hindu Law restored, there. wtll be .no 
limit to or end of such .changes, nild it wilL be extremely diffi· 
cult for people to mould or oontrol the economic condition of 
their families. Naturally this state of offairs is hound t_o 
·seriously undermine the whole fabric of Hindu Society. So 1t 
is submitted that· personal law · should not be altered by 
legislation. · . '" 

ally true, and which according to some schools of Hindu Law 
it would be heresy to d<)ubt. According to Hindu Law the 
principle upon which one person succeeds to. ariother ~enerallyo 
depends on his capacity to benefit that person by offerinR of 
funeral cakes and oblati.ons. It was remarked by the Rigltcst 
Judicial authority "in 12 M.I.A. 81 at page 96 that "thm is _ 
in the Hindu Law so close a con.,ection between t.heir religiqn. 
and their succession to propertv that the preferential r;~h• to . · 
perforndhe Shradh il; commonly viewed as governing also the 
preferable right to succession of property and as a genenl 
rule they would be expected to ~e in union." . ~ · 

As regards the manner. of distribution there· was a ,very 
drastic innovation by giving the daughter a share equal to one 
half of that of a son. The widow originall,y had no sh•re but 
only a right of maintenance in the presence of a son, and was· 
to be given a share equal to that of a son when the sons 
partitioned the property amongst themselves but by J:>esh· 
mukh's Act of 1937 she was to get' a share equal to that of a. 
son. This did not seriously ~!feet the rights of the ~ons as she 
had a right to get such share ·sooner or later ut. the time of 
partition, but. to give the daughter a share eqnal to half o! t"hat 
of the son, is nothing short of <m~afting a. principle ~r i\fof 
hammadan Law by which a daughter gets a Quranic share o 
·one half as a residuary with the son. 

' The . learned authors of the -Bill made n vain ~ttempt to 
bll1!e it on Smriti authority. They say that accordinl! to ' 
Yajnya-Valkya and Manu the •ons have to give tho daughte~ · 
a "one-(ourth" share. Then Manu's Chapter IX ·rerse 118 ll' 

· quoted, and the literal translation according to their interore· 
tation is as under :- · 

"The brothers should severally give to their maiden 
sisters out of their own shares, .each a one-fourth part 
ou~ of his share, 'those refusing to give shall be 
de~raded." · · · . 

\ 

So the learned authors of the Bill· were in no case justified 
to prepare a list of 'enumerated heirs' in such a manner as · 
was subversive of the acknowledged principles of Hindu Law,• 
whereby daughter was proposed to be ma<le an heir along with 
the oons, and oon's daughter and dsughter's daughter were 
made heiro and given preference even over mother, lat.lter, 

·brother, brother's son. brother's son's son, father's mother, 
and father's father. Dau~hter's d•ughter was never ·an hPir 
except in Bombav and Madl"ls. Sister and sister's oon were 
given by J.hi• Bill the same position which they were given by 
Act II. ef 1929, though sister was recoJ!Ilised an heir only in 
Bombay and "M •dras Presidencies, and sister's son was 10 .com~ 
only aa a bandhu before Act II of 1929, · 

Father's ~'• son and father's father's sister's >on were 
onlv Bandha.o, ez. paru Pate1'11lt., and were not entitled to 
come in elauoe m or elanse IV. 

ctu. V i• a list of Bandhus ez parte M attrna, who had no 
ril!ht to collie in until Sakulas. Samanodaks, Atma llandhu, 
. ~itri Bho.udn .were I!Qt exhauated.t . · . 

It is.fudh3r added that "on a strict construction of this tex~ 
' it would follow ~hat if there were" three sons and one daughter 

each son would m the first instance take a one-third $hare .• nd 
would then have to give one-fourth of that share to Lhe 
da11ghter, so that the final result would be that each of t~e 
thre~ sons and the daughter would have one-fourth. In thts 
Particular case; therefore, the daughter's share would be eqanl 
*'? t~~~ ~f the sons. If there are two sons -and one dau~hter, the 
distribution would be 3/Sth of each son and 1/4th [or the 

. daughter, so tha£ the daughter's share would be 2/3rd of Lhe 
sons, and so on." . · 

The. above can in no case .. be considered to mak& a daughtnr 
an ~etr of a deceased propositus along,with the son on the fol· 
lowmg grounds :- · · · · 

(i) The above verse does ·not relate to inheritance of a 
.. dan.~hter along ~tb. the sons. · . · 

(u) Thts rather supports that the sons are to -get shares; · 
and property is to be inherited 'by the sons and eons . 
alone, and. they are to divide amongst theU~Selves. 
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·(iii) This verse read with the· preceding verse· No~ ·117 
will show ~s a. _matter of fact according to Manu the 
eldeSt .son Ill to get 2 •hares, t.he 2nd son to ~et lit · 
sbatell, and all the rest to get one share each. · 

("1) {;onfining myself to the ~erse ·No. 118 above,- I think 1 
the learned Auth?rs of the Bill have given quite a 
wrong interpretatiOn of the verse when they say "the 
brothers should severally give ................................. . 
escb:a one-fourth part .out of. his share ... : .............. " 

• Th~ mistake will become obvt~us to them by the following 
aJu!!rations:- . . 

. (a) Supposing a p~rson dte~ leaving 4 sons· and one 
' daughter then accord1ng to the ab!We interpreta· 

ticn each son wtll get lf4th share, and each will 
give 1/4th of his share to the daughter, so the 
result· will be that each son will retain t1}4-
l/4x1/4)=3fl6, and the daugh~er will got. 
1/16 x 4f1=1/4th ·sh~re. ·In other words each 
son will get 3/16 and daughter lf4, I r.~k the 
learned' Authors r.ould this be the mten~ion thot 
the . daughters should have a larger Jhare than 

·eacn·son? , 1 · 
(b)' Suppose 8 person l1as seven sons and. one daughter, 

then according to th~ above interpretation and 
following the' above process, . each son will g~t 
(1/7-1/28) = 3f28th ~bar~ and the dalll(hta· 
1/4=7/28, i.e., the daughter will get more than 
double the share of a so'n; , , 

ani! so on and so forth. ' . 
The dau.ghter's share according to the above intefpretation 

!!llllins constantly 1/4th whil~ the share of the son ~oes on 
dptreasin~, so the interpretation will lead to absurd. resultu.nd 
that clearly is . 8 faulty interpretation. . • 

{v) The learned authors of the Bill have · themselves 
acknowled,gbd that "there have 'been diffe~ence ~r 
opinion 8s.to how this one-fourth is tO be calculated," 
I have shown that. the interpretation of the text ot 

• Manu as given by the learned' ·authors of the Bill is 
incorrec~. · 

(vi) I ,think that proper interpretation seems ~o have 
been· given by Viinaneswara which as ·stated by the 
learned authors themselves is "that' 'the daughte10 
should have l/4th of what she would have got if she 
had been a son". This is 1110re. pl~usible and does 

·not lead to 'any absurdities. For el!1lmple :- -
(a) Suppose there· are 4 sons and one dau11hter. Now 

according to Vijnaneswara if the !laughter bud 
been a son, there would have been live sons nud 
so five shares, and so dau~rhter should have !/4th 
of what she would have j!Ot if she had l1een .a son, 

· · ·i.e., l/4th of l'f5th=1f20tb .. So each son will 
c get 1/4 x 19/20=19/80 and they all together will 

. l(ive the daughter 1/20 of .the whole.' 
{b) Suppose there are five sons ancl three 'dau~htor~. 

Accordin!! to Vijnan•swara,. if ea~h daug~ter IS 
considered a son there w11l be 8 sh~r-. tn all. 
So each daughter will get 1/4 x 1/8=1/32 an.d 
three dau!!htm will e:et 3/32, and each ron '1'1'11 
get l/5'><29f32=29f1~0, and each daughtar will 
~·t 5/160. . . ' 

{c) ~oppose. there are seven sons and. five daughters. 
According to Vijnaneswara, there will he 12 shares, 

eacli daughter sl).ould be given 1/4 x 
' l/12 • ' • • • • ·, = 1148 

5 daughters will get.. . ·. ~/48 
eaoh son will get 1/7 X 43/4~ • , = 43/336 
and each daughter will get 1/48 • = 7/336 

. ' and . so on and so .forth. · . , 
• {vii) Again it is important to note that 1t:1s n~t at. t_he 

time of father's death that his property 1s. ~o ue dtvtd· 
ed amongst the sons and the daughters Jn t.he above 

· ·manner. The broth.era are ~ inke'?t and s~bsequently 
to contribute for . their . malden stste;· whtch means 
that it is to be contributed for her. V wah. Sanskar _and 
this contribution. would be utilised for the e:cpen~~e of 
her marriage ·and dowry. . , . · 

(viii) The .learned authOrs can in no· case extend the 
· above verse, as sometbin~ to be given to ~ "!Darrted 

daughter". after her marriage. These con.trtbuttons by. 
the brothers are for the . pm·poses. of mal'l'tnge expens~s . 
and dowry of a maiden daughter of the deceased. 

The learued authors have refened to .Sukra Smriti, put 
b;ve not relied upon any particular Chapter 9nd verse. Again 
l·ie n_,atter referred to shows what a father is to do 1luring his. 
h e ~lli!e. lt has go~ nothing. to do -with the inheritanc~, .and 
ence tt was that particular refe1·ence was rightly constdeNd 

Glllteceasary; • 
In any ease ~bsolutely no ground is given whv any slme of 

Property . should . be !liven to marrieil daughter, nor any 
~n:nd gtven for inheritance 'of ·a. daughter in preF~nce of 

fo While g_h~ng 1./2 share to a daughter, the leamed authors "' 
ffi~nd a difficulty that the widow of a predec.ease~ so~ cr ~h~ 
il , ow. of a son· of a predecen.sad son will brmg lU dttlicultte~ 
Des he IS allotted a· share equal to that of a son as given m the 
i!ll htnukh's Act of 1937 they thet·efore considered it better to 
Vidi"' her from inlierita~ce saying that "now, that -yve are pro· 
'l11 ng lor her as a daughter in her own father s famtly, 1.~ seeu:s 
ra:~ar.v tc? provide for her ugain in her fall!•r·m-law s 
ba ily. What will happen in the case of . such wtdows vo:ho 
d'~ ~!ready got nothin~ on account of their fathers' h11vmg 
~Ve before the date of Act? Will the Legislature consld.er to 
IOns them maintenance from all the sharers namely t.he wtdow, 
ho~ bud daughters, etc., and particularly the 4aug~ters ,wh.o 

een transferre~. to other families by marrtage. Wtll tt 

, no~ be rerugnant to the sentimentll of the widows of the ·elder 
pr eceased so~s, to even think of gettiu~ maintenance !tum 

· t~h yorg~!' g1rls o~ the family who' at·e" transferred to the 
o er ~mlltes! It 1s for the Authors of the Bill to oonlliuer 
tltes? d1~e consequences of these obnoxious changes which are 
cu

1
ttmgo at the root of the. Htndu ,culture and civilizntion. 

. t would be ~etter to g1ve an illustration:-
Supp?se A dtes leavmg a widow, 'one son four .laughters 

2 mamed and' 2 unmarried one, a baby and' the other three'' 
years old child, and a widow of a predecea"'!d eldest ROll 

~up)lo~e th~t the father of the widow ol th~ predeceas~d so~ 
1ad d1ed 1n 1941. Suppose A has left property wm·th 
Rs, 12,000 .. · According 19 Hindu Law as before Deshmukh 's 
Act, so.n will be the only heir, and the widow and the two 
u~marrted ~au~hters, and the. widow of the predeceased son 
will be mumta1_ned out .of the property left by the deceased. 
Ex~ense regarding rnarrtage of the unmarried daughtecs will 
be mcurred by the ~on out of the father'a estate, .nnd there is 
no trouble of ~ny kmd. After Desmukh's Act the widow the 
s~n and the wtdow of the predeceased son will get e11ch l/3t·d · 
share each getting Rs. 4,000. 

Now when the proposed Bill becomes law the property 
will be div1ded into 4 shares of Rs. 3,000 each: 

The widow .will get Rs. 3,000, · 
The son will get Rs. 3,000. 
Two married daughters will get Rs. 11,000 (each getting 

Rs. 1,50~). . . . 
Two unmamed daughters will get Rs. 3 000 I euch getting 

Rs. 1,500). ' ' 1 

The ~d?W of the predece.~sed son will not \(et 1mything. 
Suppose her father had died in 1941, she did not inhent then 
anything from him as a daughter. Will this widow l•e not 'left 
d~stitute witbout P.ny body to support her! · _ 
he~hy should-the widow, the son, or the daughters nUiintaiu 

·Now if. the Legislators are pleased to make a provision for 
her maintenance out of the share ol the son and the widow 
alone. Will it bP. eQuitable to create this liability ~n theh· 

. shoulders alone and .not to ask all'the sharers to bear the burden 
of her maintenance ! 

Suppose the Legisl&tors consider it equitabll' that ~li 
should bear the burden; then will it not be repugnant to the 
sentiments of the Hindu widow if she be the widow of the 
eldest son of the propositus,. to get even a pic~ from the mar-

. ried daughters. According to Hindu sentiments at any rate 
as prevailing in Punjab, no elderly member of the family. 
male or female, will drink a cup of water ft'Om the marded 
daughter's house. I do not know what are the sentiments 'If 
the learned authots of the Bill, ·but here in our part of the . 
'country that is the. most prevailing sentiment! 
. It is for the learned authors of the Bill to consider these 
di.i-e consequences 'of these obno:<ious. changes which are cut. 
-ting at the t'OOt of the Hindu culture and civilization. How 
to multiply instances of other. types can be consi~ored by 
them. I .have been given only a. few days. to constder this 
Bill, for which the Committee has taken about· 2 years or 
perhaps more or less to prepare. Ti1l_le , lill!it for. obtaining 
opin_ion has been fix~d. ~o short t.hat It 1s tm~oSSlble ·.to do 
j.ustlce to the most mtt·tcate and 1mportnnt subJect ~s ts. the 
Intestate Succession under the Hindu Law., As a matter nf 
fact people in general do not kuow whether .there is any such 
measure before the Legislature as the present Bill, and I would . 
make a request that time· limit ~hould be extende,d further for 
:public opinion, which· should not be less than. s1x tnonths nt, 
least. if the Bill js still wanted to be enacted mto a lnw and 
for ~hich there should be extensive circulation in different 
Vernacular languages. 

Again referring to the above illustration, out of the two . 
unmarried daughters one is a baby alld the 9ther a three V!lal'll' 
old chiM. · • 

The son is not bound to maintain them. The widow mother 
' has to look after them as they are· of tender years. Should 

she now keep and maintain a separate account for them, as 
' on obtaining mnjority t-hey can demand this account from her 
if she we!'e to spend their money on them .. 

As a guardian of these childrenJ she would not pay anythin~~:· 
. to the widow of the predeceasea · son. If they nre compelled 
to maintain her by some other legislation then the··<JuesttOII 
will· arise what should be contributed out of the share r·f th~se 
~hildren. Wi!Ut be a Jump .,um or a monthly snm ont of th• , 
interest o£ their money deposited in the Bank ! What intet·es~ 
will this money fetch wl).ich should maintain the girls as well 
as the widow of the predeceasea son ! ·The more we coD<!ider 
over these matters tne more compucattons seem to arise. J:lut 
if ·such complications are created, tha Legi~lature would be 
responsible for that· and it will have to provide nll J•me<lies 
also in detail. But the fact remains all the same tltat the 
Legislature should· not. int~~ere with m\tters concerliiiig reli· 
gion or those based on rehg1on, . 

It would be the best course to let the Hindu Law 1-e'msin as . 
it is it would be sons' bounden duty to maintain •II membcn 
dep;ndent o[l the family under the Hindu Law, as they havt 

bD~shC:~!h':~c:gh~s 1b"J~ght -in certain other complica~ions 
·which it is not necessary for me to discuss . here1 but that A~t 
i~ not so much harmful, as the present Bill Will. be. wh~n Jt 
is enacted into a Law. -

The result is •that there is no question Of sex di.s.qn~lifica
tion. By bringing in daughters. ~nd. other females, 1t 18 not 
only making the law more complicate~ and tr~!Uble-some,, but 
detrimental to the interest of the Hmdu ~mety \!toge.her. 

As rPgards the third f!aturP t~at . the Bill. abolishes th.e 
Hindu Woman's limited estate, It Ill . subnutted -that th11 
drastic change is the worst type of a change to say the l~•t. 
Apart from Stridhan proper a.=> fully known tot ~11 Hmdu 
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Jurists, there was never knewn to tl1e Hindus or the Hi.tldu 
Dh~a Shastras. that all proper~y. acquir~d ~y a fema~e by 
inhentance or deviR or• at a parhtlOU or m lieu of mamten
ance should or could ever be contemplated as her Str1dhan. 
From the beginning when Shruties came to be knoW!! or e\'e.n 

- from the time of the Smrities and other Hindu Scnptures, It 
· has never been thought that ihe Hindu Women had got ·auy

thing .but a limit~d estate' excepting the Stridhan ~s ;lefine4 
by them .. The Hindu World would be shocked to. ilnd that 
"Stridhan" wQuld include in future property acqa1red hy a 
wqman by· inheritance or devise or at a partition or in lieu of 
maintenance. • . • 

·This change is most repugnant to the Hmd~ senttments. ~t 
is bound to revolutionize the whole of the Hmdu Law. Thts 
was, as a matter of fact, the !'lain effort of some intmst-.d 
persons for the last a few years .. tbt the , woman sh.~uld be 
given full power of disposal; but every ttme the Btll e..:rne 
before the Assembly, 1t had been knocked down o~ that pomt 
at l~ast. Thetr ~!forts have been thwarted eva~ I:J!l•· Doe~ 
that not show that the Country does not· want t,us change • 
Sho~ld there be no finality still? It is sub)l!itted th~t the 
Government ought not to have given .Jeave for mtroduct1on _of 
suoh Bill on 1this very ground ~hat nett~er the people want tt, 
.nor bas the Assembly ever snpported 1t, . . 

Do the learned Authors of the Bill want tO codify the Hinda 
, Law now existing in British India C•' do they want to eliminate 

from all books of Hindu J,aw, one of the most important 
chapters on 'Hindu Woman's ~state . which had always been, 
considered as a special features of Hindn 'Law. Such a change 
will n~t be tolerated bv the Hindus, I cannot believe tb~~ 
any Hindu Society excepting perhaps some Association of West- · 
ernised and modernised women' has expressed the desiralnlity 
of such a provoking change as it seriously affects the whole 
social fabric of Hindu community. Th~ Learned authors of the 
Bill referring to <•pinions of certain individuals in their Obje~ts 

• and RellliOns, have not qu~£ed one authority fr~m Sn.tities 
that the woman had been gtven a full power of rl1sposal over 
prooertv inherited bv her or ~ot in partition. WhV' did the . 
le•rned" Anthors of ihe Committee not appreciate the <"<>nclu· 
sions of Do~· Altikar that 'while some Smrities definitelv 
'limit a woman's estate, others are merely silent on the pnint.' 
The fact that some are silent is the best proof of the !act that 
this feature of. Hindu Law was so well known that it was un
necessary to say anything about it. Otherwise. they would 
have opposed it. The learned A~thors when st~tmg that tl)e. 
Smriti authority for the doctrme of the Hmdu Woman s 
estate is not unequivocal should have specifically referrP.d to 
those which were 'against the Hindu Woman's estate. The 
Smrities do not give any woman an absolute estate except for 
her Stridhan. The word "Stridhan" w<•ulll. never. have ~orne 
into existence in the vocabulary of Hindu. Law lf .that had 
not to be used as a technical term showmg pecuham of a 
woman in contra-distinction with the property mher1ted by. a ' 
woman in which she always had a limited estate. -

If limited estate or- woman's estate had never exiated in 
times of yore, the learned authors of the Bill wpuld ~ave ob
tained ample evi~ence from various ~is~ories of I.ndia· or othP.r· 
wise that the Hmdu woman of Indta m older ttmcR rossessed 
full power of disposal over properties acquired by inheritance. 
Could the supporters of the Bill not produce one ~~d nJthor· 
ity from· any history or authoritative book, that. npnrt !rom 
Stridbn proper any Particn!ar woman possessed ! ?ll power of 
di!IP'lsal over property acqutred by her by IUh?rllance or nt 
Ule time of partition. U.nder the circumstances m the absen~e 
of any reliable and co~tent evidence it 'would be •tuite ttnfatr 
to the .Hindus lor any body to make a bold Rl.lll.~ment that a 
Hindu woman ever possessed full power of ilisposlll over the 
property "acquired by her bv inheritance". ,Jain Law, is no 
authority lor the Hindus to follo'l{· . They h~ve 2ot thetr own 

· Jaw of inheritance and ldoption qmte peeuhor to !hemselves. 
w. are, however, very. much tli~nkful to thA l~arn~d ~uthots 
of tb• Bill. that lollowm~ the Jam Law. thP-y dtd not su~~est 
the postponement of the inheritance of the son to that of th~ 
widtlW .... 

& the definition of the word "Stridhan" t.o include nil pro
perti•~ ·acquired by a 'Woman by inheritnnr.e. devise, ,tt a parti
tion or in lieu of maintenance is quite unwarranted by the 
Hindu Dharma Shastras. I mav, howevor, concede '•De thing' 
that a fuii owner of proper.ty is of course competent to Give 
to a woman absolute power of dispoqa] by a will, which, if 
not •p•dfically mentioned is. taken to he • life estate, 

The Learned ~uthors of the Bill have stated oh the 
anthorit.y of Bannerjee's Hindu Law that 'there are ei~hty 
different Smrities treating 6f Stridh~n, only. eight are referred 
to by th-. Commentators but there is hardly any to.xt of im· 
portance, on the subject ' which has not received different· 
oollJitructiona,' but it is submitted that. there is none which 

· sav• tll;lt there is any property othet· than Striolban over 
which she has ~ot .,snlate power of <iisposal. Of oonrse it is 
" different .matter that to the word "Stridhan" ~orne h~ve
given '• bit ext~nded IQPaninR, but I can llllY without lear of 
eontradiction that no Smritikar has gone to the l~ngth of. de
fining ''Stridhan" to include "propertv acquired by a WOJI!IIn 
by inheritance or devise, or at a partition or in lieu of matn- • 
tenance", as is now desired to be defined. ' 

· , For example according to "Maunu" Stridhan is of six 
knuh:- · 

1. Gilu before the nuptial fire, , 
2. Gifts made at the bride's procession.- • 
3. Gifte made in token of love, 
4. Gille made by father, 
5. Gifte made by the mother. 
6. Gift~ made by a brother. t · 

"Vilhnn" hu added to the above Jist:-
~- Gifte made by a · hWiband to his wile on 3Upei'Session 

~adrhivedanika). . ~ • · 

"i!. Gifts made subsequent by her husband's and her 
·parents' relations. , 

3. Bulka or marriage fee. 
4. Gifts from song and relations. 

"Katyayana" mentions. six kinds of Stridhan ns Mannu 
does, and also mentions "gifts subsequent" and Sulka meu. 
tioned by Vlshnu, defining the first three . kinds givo.n b 
Mannu in a slightly different manner so as to include gifts b~ 
stranger, but makes the latter oubject to the control of the 
husband. 
· Narada, :Apastamba, Vyasa ~nd Devala have given thtir 

definitions of Stridhan, wlflt slight . chang~s, whicli woulol be 
unnecessary to enumerate,- • 

Yajnavalky•>'s definition is very important and as a matter 
of fact tt'Ouble arose on. ~ccou'!t •)f wrong i~terpretation by 
Vijnaneswar of the definitton g1ven by YaJnavalkya. Ria 
definition is :- . 

"what was given t<> a woman by the ~ather, the t\other, 
the husband, or a brother; or received by h~r b~fore 
the nuptial fire '(I' presented to her on her hu:~.band's 
marriage to·another wife etecetra (adi) is denominated 
Stri~an. .So, that which is given by k~dered as well 
as Her marria~e fee (Sulka) and anything bestowed 
after ma1Tiage. ' 

So it will appear from the· t~bove · definitions of the word 
"Stridhan" by these well renowned , Smr!tikars :that the one 
main feature is that they are generally "gl/1.$" of property to 
8 .Sao~:~~ says that property acquired by a wom.an by inherit
ance o• at a partition or in lie11 cf. maintenance ts to be oonsi· 
.dered ~r even contemplated that it is. her 'Stridha~'. 

411 commentators are agreed upon thLS fact, but V.tJnane~wara 
while writing the well known Commentary of l'o!Jtakshra on 
Hind'u Law defined -'.'Slridhan" o~ the -basis of Yajnavalkya 
(see Chap: II XI 5) as follows:-

"That which was given by the father, by the mother, uy t~e 
·husband, or lly a bt.Otl)er, and that which was presented by 
the maternal uncles and the rest (a~ paternal uncles, n~at.l11toil 
uncles etc,) at tit~ time of the weddmg1 before the nupt!al flte, 
and a gift on a second marrt~ge, gratUity, on accoun.t o1 su~~r· 

· cession and also proper~Y. wh1c~ she rna) h.ave acqutred ~Y m· 
,hcritance purchase, part1t1on, se:zur~ or fin~tpg are deno1IUJllltcd 
uy Mannu and the rest woman s p1operty. , . 

The learned Authors .of the Bill now wa~~ to oake theu: 
stand on the commentary of Yajnavalkya by VtJnan~swara &ay
ing that since property inherited by e. woman by mhertt,anee, 
partitiot'l etc., has been considet·ed as Stridhan, there IS no 
reason why Stridhan ·should ~ot be de~ned M such, aud ther9br, 
woman's power of absolut~ diSposal wtll naturally extend to IW 

such property. . . ·. . · f 
. I have taken pains to gtve 1n de~atl the translattons ron: 
Mannu, Vishnu, Katyana and YaJnavalka, so tha~ every 
body may see for himself that "Stridh~n" ~owhere 1nclude: 
"property acquired by a womnp by mhmtance or . at 
partition or in lieu o£ maintenance .. " 

Vijn8l)eswara has clearly committed a great error tn 
extending the definition to include such property. He nas 
taken his stand· on · the word · "adi" =etcetra used .~r 
Yajnavalkya. "Adi" would only· mean 'ejusdem genens • 
"or the like" 'or "of the•snme n'ature". It should and could 

• in no case m'ean or include "property acquired by ,a lvo~an 
by inheritance, or. at a partition etc."' . ' 

Vijnaneswara is \pot a "Smritikar" but undoub~edly IS ~ 
well-renowed commentator of Hindu Law. To err ts nuroan' 
if 'he has made a mistake, this dot!ll not roean that we should 
adopt the mistake also. · ' · 

I have attempted to point out and explain the· mistake tod 
the he~t of mv, abilities. This error hao actuallv been foun 
hv their Lol•dshins of the Privy Council not once, but more 
than a hal£ a dozen times when the matter went up . betore 
t.ho Board and everv time Their Lordships re.iected thts part 
of th~ definition of 1\tridhan laid down in Mitakshra by 
Vijnnn~swarn and held in unequivocal tenus that the property 
acquired by a ·Woman by .inheritance from a male or female 
or at a partitiou is not 1\tl'idhan, bnt onlv woman's estate. . 

In S M.I.A.. 331.-Wiben a. case went up to the P~yY 
Council it was held bv Their Lordships o£ the Jndlct~l 

· Co!Dmittee that "According to Hindu Law, the widow 1D 
· default of issue is entitled to succeed t6 the whole of her 

dPrea•ed hnsband's estate, bnt her title to· such estate is 
onlv a• t-enant for lif• and ·she has no power to alienate Of 
devise anv portion of hor hnshand's estate which on her death 
dPvblv~s to· his Je~al.heil!!!.'' 

In this case • pronertv involved was in the District of 
. R•nArPs, and the oninion was hasea on the opinion of the 
Ponrlit .• re•nrrlin~ Hindu -Lnw. and it wa. remarked' at paqe 
:141 thot,, "t.h••e doe• not nnoenr to· be the lea•t reason U 
~onh+. lhnt this an•wer lroferrinq to the opinion of t.he 
Pandihl i• Q trtt• exnosition of law.: ............... .'' · 

Tn 11 ~~ T.A t.,.Q,, it. wn• laid do,vn by Their Lordships of' 
!.he !Tnrl1c•nl r:~mmtttee :- · 

• "By the Hindu Law as laid .down in the Benares or 
Wes~em .schools, although a widow may have power 
of d1sposm~ of moveable property inherited from nef 
husband, which she has not unde; the law· of Ben~•'· 
Y•t ~he . is bv both laws restricted from alienati~~ • 
any Immoveable uropert,v which she has so inherited; 
and on h~r- death the immoveable property and the 
Dlllvenble 1f she has not. otherwise disoosed of, wUI 
~~~~ •. ~)~e next. heirs of her deceased husband ......... 

T~eir Lnrrl•hins had di$cqs•ed at- J>ae•s ·173, 174' and 175. 
.Chant~r II .. ~ection IX and Article 2 of Mitakshra · relnti•~ 
to the deijnition of Str(dhfln ~s giveo l>r Vijnao~sw~ra with 



rd 00 property ~inherited by a. woman, but' ,that was not. 
rtgll d in v1ew of. Sir Wilham Macnaughton's ~·Principles 
toJJ•;e dents of l:lindu Law", Vavad Gnautamani, Sir 'l'homas 
a,nd te~ work on l:lindu Law, Mitakshras' own approbation 
W~g:u Katayann, Narad&, aud others upon whose dicta. 
ot ~itation of the widow's enjoym,ent of her husband's 
lhe 1 and of her power over it, depends, and the prev1oud 
1!1.1 eon of the Board was . also relied on. 
d~~1

11 A[,U ... 4o1. the above v1ew was upheld and Their 
t.ord•hips' . observation placed th~ property . acquired by a 

dow at ·Partition on the same footmg as-. mher1tauce. 
.,Sir William Macnaughton in :·Principles and Pl"ecedents 
1 )lmuu J.aw", sa,)is1 "ln tne .1.111tacsuara wnatever a WOillhll 

0 
y nave acqu1red wlletner by lnllentauce, pattmon, se1zure 

: ;ndmg, 1s aenommat~.d woman's ptopeny, bu~ lt does not 
..,11tutc her peculiUm. · ' 
ld Val. 7.jJ P. U. at page 7.54 Theil· Lo1·dships of. the 

PQ'i Cvuneil niter rehrrmg . to the prey10us authonttes 
m<JlUOned above decided that under the law of the !ll.!takslll"a 
1 wJdolv's estate inherited from her husband i~ a limited ~nu · 
ltltr1cted estate only. Then Chapter 2 S~ct10n 11 para. 1 
11! referred to and it was pointed out that "It seems that 
11e word in the original text is "adi" and that the proper 
tnllla~on of the word would be "or the like" so that the 
Jl"'3ge ought to be read "or received by her at the nuptia! 
lirt or presented to her on her husband's marriage to anothe1· 
rile or the like". The interpretation gives a more specifi~ 
definition and instead of "or th~ like" the1·e a~e given the · 
1\lri!JJ \vhieh ilave been 'SO often Cited and have g1ven OCCaSI91l 
~ so much discussion. "Also property which she may have 
l((jUired by inheritance, purchase,. partition, · seizure ~r . 
finding are .denominated by Mannu and the rest woman s 
property." The original text does not afford any foundation 
for the arguments in favour of the right of the widow .and 
daughter to the entire interest in land acquired by inheritan~o,, 
the interpretation, no doubt, does ............... " · 

Then Their Lordships applied the same pr!nciple to .t~e 
rase of daughter who was held to have qualtfied estate m · 
plllperty inherited by her. . . . , 

In i5 .4. 468 ~<U. ana 25 A 476 P.O. . . 
Agam the matter came up uefo1·e tneu· Lordshtps of the 

!'my <;;ouncil and the Mitakshr~~o's interpretatiOn ot i:Stndhan, 
was agaw discussed m v1ew of more t1ta11 t/urt!J autAoritie8 
lllCiuUlllg. vanous books on .tiiwiu Law, and Texts, . and 
p~vtoua case, 1aw, and Their Lordships came to the conclus10.n 
llat the pi'operty mherited by a l~male from a female 1s 
uoJ her btridhan so as to pass to heJ.• Stridhau heir.s after 
death. ln the later authority it was also held. that the1•e 
u no distinction as to the . nature of estate taken between 
property inherited by a woman from "a male or property 
mherited by her from a femal~. 

In 9l A. es~ P.O.'-Again the matter came up for discussion 
11d 'the use of the word ".Adi" in Yajnavalkya was discussed 
11d i_t was.found,.that··it meant, "and the like" or ejusdem 
!'Dens, and after 1;,eferring to Texts o.£ Mannu and other 
!Ubseque~t paragra~hs of Mitakshra e~pressed .. doubts. at the 
~ns!ructmn"S of. VIjnaneswara and. reJe~ted 1t . ultu~at~ly, . 
ru.tdmg that there is no substantial difference ID principle 
lietwlen woman's property acquired by i~eritance an~ ~hat 
acquired by partition and thus both . were held as hm1ted 
~lllt.e.. . 

In !5 M. IJ78 at P. 686.-This 'matter was discassed and it 
ltas remarked- . · 

"The law Of ~nhet·itance · in the case of woman• is lch 
111 great obscurity by the Mitakshra. The subject 
is <lealt with it) Chapter 2 Section 11 and has more 
than once been considered by the Board. The natu1~ 
of. widow's estate was settled in two cases 11 M.l..t\ .. 
1~9 11nd. 11 M.I.A. 487, and the nature of daughter·~ 
estate was considered in .6 I.A. 15. ·It was de·:ided 

' that. under the law of Mitakshra a daughter's estalo 
inherited from her father is limited and restricted 
estate only and not Stridhad'. (J pon her· death tnc 
next heirs of her father succeed thereto. In 3 1\1"~1. 
290, same principle was applied to cases in Madras 

. governed by ¥itakshra Law." ' . 
: 111 .3$ M. 521.-Followi.ng 19 M. 110 it was held ol.!a\· 
:ebted property 'is• not "Stridhan" ... ; ......... and · th"e ma1dru 

.u,g ter so succeeding, takes only a lilll>ited estate. . . 
h lbe above : are the basic leadinl!" a.uthorities. There I~ 031 of other ·authorities on the pomt,. which it is unnoce3-

establish that Mitakshra's interpretation 
~o include property .acquired by a woman by 

lotd . r at .partition was clearly erroneous and so the1; 
~~ ships of the Privy Council and Judges of the 1:1:jgh Court 

!USed to follow it. . . • • 
think that it is only a, Judge made law, .as th·l 

of the Bill seem to have been considermg 
,by the opinion of Sir M. Vankatas.ubb:J. 
ge Madras High. Court, who was pleased 

t!J1t Golden Jubilee number of the M. L .. J. 
hy • di ~ doctrine of limited estate is thus a pure creat1on 

1 
JU Clal decisions unsupported by. ancient Shastras." . . 

ot l~vt e~t~blished that various decisions of :t~eir Lordships 
•udtcJal Committee were based on origma1 _Texts, of 

Yajnavalkya and other Smriti .writers and o! 
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on mis-interpretation of Viirianeswara which was 
·So . ter due consideration of Hindu Law on the subied. 

Suhn., w~h dne deference to the remarks of Sir M. Venka~~
~ark" ao, I be~ to s4,bmit that there is no justification for 

Jng that this string of Judicial discussions of their . " 

Lordships of the Privy Council are unsupported by the 
anCient Shastras. ' - ' 

'l'he learned Authors while pleading the cause of llinciu 
women stated that "In India, Muslim women Christia~
women, Parsi women and Jain women all take 11 'full eatat. 
it is difficult to maintain that limdu women alone a,·e 111: 
competent to enjoy full ·rights. It was further stated that' 

. the disability could not be defended at the present day W~dn . 
w~ .hav~ woman legislators, women lawyers and women 
Mmtsters." It appears that it is cleal'ly on the basis of 
sucb considemtions as are gi"Vlln above that a principle ot 
Mohammadan Law that the daughter is to get a Quranic share 

-of 1/t. of the son's share with the son as. a residuary is beiu~; 
cng,•afted on the Hmdul{taw of Inheritance, so that they 
may b~ able to say that they are also now given half share; 
o~herw1se I have already discussed that there is no jusl!ficu . 
'lion for g!VIng half a share <lll the basis of any Hindu 
Dharma Shastra. Interpretation of Maunu's text quoted· by 
the L~arned A<Jthors has already been shown to be quite out 
?f . pomt, and untenable. Now as regards the desire tv 
lllutate the laws of Mussalmans or Christians and· thereby 
engralting them on our Hindu Law, I must say that this idea 
is in the .,first place most humiliating an subversive ·to Hindu 
se~ti.ments. Again as a principle there being a divel'Sity of 
rehgiou.s se~timents1 cultural beliefs, oiv.ilizations, peculiar 
modes of · hfe, environments and local- Circumstances, 1t IS 
natural that there should be difference in rules of successi~n 
t·~gardin~ the ·woman of different nationalities and denomina· 
tions. The learned Authors therefore need not refer to tne 
several systems of law in Chrrstian countries and those 
governing the Muslims, 

Hindu Law IS a more perfect code in many respects thrui 
such rul~s of personal .taws, goveming people .of . othe1· 
nat1onaht1es and commumt1es. tJompal"lSon Ol' .contrast in 
th1s connection can be mo1·e visualized than it is nece6sary 
lor me to -mention. I know many big Muslim families, .vto 
are carrymg on hllsiness ~t a large scale, finding tll<1t ~;>we 
the daughter a share 1n their busin~ss will bring in difficulties 
marry tlleir daughters after•the age of majority after gettmg 
deed of release. from them with regard to their share 1n tnu 
property, and giving them good dowries in ·lieu. theraof. 
.l:faviDg experience of other's difficulties we should retain our 
Hindu Law which ia immune from such defects. There 1e no 
good· in creating defects in our ow.n law by the help of 
legislature and then subsequently to remedy them by bequ•sta 
and releases. I do not want to prolong the . subject by 
dilating upon this point. . 

Has it been considered by the.se eminent ladies that many 
of their brethren male members of Legislative Assemblies, 

, Lawyers and Ministers have a restdcted power of alienat•o!l 
with regard to their ancestral properties. All members from 
the rural areas of the Punjab belonging to agricultural tr1bcs 
governed by agricultural customs are quite incompetent to 
alienate their ancestral properties without legal necessity or 
without the consent of ne..•t reversioners. They are !lot 
females, they are males, but still have a restricteci power of 
alienation. . ' 

Again as regards the Hindu males there will be many 
m"enlbers of Legielative Assemblies, lawyers and Ministers 
who are fathers, or managers of their Joint Hindu tamilies. , 
May I ask them to say whether they can alienate ancestral or 
Joint Hindu family properti~s of their own without legal 
neceasity. They have not got ,full power of disposal. Their 
rights are as much restricted a~ those of the females. With 
.due deference to the views of the proposers of the Bill, I fail 
to understand why t:hey should bl"ing in such considerations 
for giving Hindu Women a full power to dispose of their 
propert1a>1. 
If it be Mid that a. person governed by customary Law ~r 

a Hindu father or mann2er in a ,Joint Hindu family has ~ot 
:full power to alienate their self·acquired · propertY" or separate 
nropPrty, my repJv. would be that a· Hindu woman has got 
~~· ~t~~han which she can also dispose of in any manner 

I hanpened to find some wonderful things in the proposed nm. For eX&IDple :·- ' 
(1) Suppose after father's death,· his heritable property 

is to devolve on W his widow, S his son and D h1s 
daughte1• and .S1 soq of a predeceased son. Accord· 
ing to Section 5 of the proposed Bill, W" wjll ~·t 
2/7, S ·will get 2/7, D will get 1/7 and Sl will get 
2/7. Now according to· Hindu· Law as now in force 
in British India, sons' share· inheril:<!d from his 
father will be his ancestral property in· his bands . 
and his own son will therefore have a vested interest 
in it by birth and consequently S will have no pow~r 
to alienate his share without legal necessity, ~ther
wise his son can have the alienation set aside, but the 
share inherited by W Qr D will pass to them as th-.ir 
absolute estate, which they can 'aliena!:<! .in· :my 
manner they like. · . 

12) In the above illustration ~uppose · S and Sl are 
membors of .Toint Hin<ln Familv wit.h the deren•ed 
pronositus. After inheriting his herilahle nrollCnv, . 
their shares so inherited will be Joint Hindu family 
property and so · S can alienate only for legal neces· 
sitv, but S1 being a junior member has no power f.o 
alienate it at all unleas he separates himself from S. 
But W and D can dispose it of in any manner tbr,y 

. like even if D has 11 son or a daughter, wliile I.l 
accordin~ to· tHe law now· in force was only to form 
a conduit pipe for her 0 son Y> inheri~ his, maternal 
grand father's property, 



(3) Again suppose in the llllllle illustration D also dies afwr: 
wards, b~rt-1(7th share would not go to her son bu~ 
to her daughter accordi)lg to Section 13 . of . t!•• 
proposed Bill, but she will have no power to ~ileck 

. any alienation of her ,mother. . 
According· to Mohammadan Law or Indian Succe:1sion .Act. 

there is only one law of Intestate su~cession whether the 
deceased is a male or a female; but even .though full polltil' 
of disposal IS now g1ven to liindu woman. also, rilles acco1·ding 
to tne proposed bill 1-elate to Succession ~ her . prllperty are 
different from those of the J11&les, there bemg QII!erent order 
ot mheritance to females pl'OVlded under Sect1on 13 trom that . 
of inheritance to males provided ~nder Section !>. . • 

.!gam there IS a difference in the ~ule of S~ccession t~ 
Stridhau accordmg to the propel'!y .havmg been mher1ted by 
a woman trom ller husband or from ,others, This will' ~bow 
how the complications will arise ·in the law of Succession t11 
Stridhan. . 

Aga:u in the case of inheritance to a male ,under Section o 
tw~ temales i.e:, .a widow and daughters are made n•.lrs 

• • along with the son, but under SecU:on 13 ollly a female i.e., 
a daughter, and after her daughter's daughter is to in"herit " 
female regarding property acquired by her from p"4sous o.th~l' 
than her husband. 

The result will be that t/~e properly of Hi11du females will 
go on mtrea.,ing and that of Hindu males , will ~o on 
deereas1ng, the uatural consequence of which will be financial 
embarrassm~nts and economical difficulties to males, which 
will thus -:weaken the Hindu So~iety as a whole. I will show 
thi• bv an illustration. I 

Suppose A has died leaving W a widow, S a son, • ani! 
D a daughter. · Suppose also that A !~aves Rs. i2;000. 
After .A's death W will get .• , Rs. 4,AOO 

1'1 will eet • • '· Rs. 4:,800 
and D wiU ~t , Re. 2,400 •. 

• Total Rs. 12,000 
: uppos~ w· di•s after that 

· 8 will get • • •. , Rs. 3,200 
and D will get . . : . • Rs. 1/00 

Theresult.iethat Swill have 4,800 plm 3',200=8,000 
· and D will get 2,400 p!wl,600=4,000 

Now suppose D is married to Al and Al dies leaving a s~n 
Sl and a daughter Dl.and suppose Al· also leaves Rs: 12,000 

· AftA>r Al' s death 
'Dwill get. 

81 will get. 
Dlwillget. 

'Re. 4,800 
Ra. 4,800 
Rs. 2,400 

' · Total . • · R•. 12,000 
Therefore D will have 4,000 plus 4,800=8,800; 
· Suppos' D dies after that 
· ont of Ra. 4,800 S1 will get. Rs, 3,200 

Md Dl will get Rs. I, 600 

· . , Tollal . • Ra. 4,800 
and the whole of the sum of Rs, 4,WO will go to 

D.l. 
&o Dl will ha~e 2,400 plm 1,6"00 p!w 4,000=8,000 
auil 81 will have 4,80u p!U8 3,200 ' · =8,000 

·Now ·suppose D1 is married to A2 and Az' dies leaving a;:aiu 
52 a son, and D2 a-- !laughter :md suppose he also lea~(:S 
.Its. lll.WO. ' 

On .A2's .neath:-
, Dl will get 

82 will get 
D2willget 

Rs. £,800 
Rs. 4;800 
Rs. 2,400 

• Total • Rs. 12,000 
So Dl will have.4,800 pllltl 8,000=12,800.' 
Suppose D 1 di s after that · 
Out of 4,800, S2 Will get. • Rs. 3,200 

D2 will get Rs. 1,600_ 
--· 

. ; . Total •. · Ra. 4,800 
and the whote of Rs. 8,000 will go· to D2; 
This D2 wil have 2,400 plm 1,600 pluB 8,000=12,000 
and 82 will have 4,800 pltU 3,200=8,000. 

. Now suppose DZ is married to A3 and A3 dies leavmg 
again S3 a son, and D3 a daughter and ~uppose -he also leave~· 
&. 12,00). 

On A3's death 
D2 will get 
83 will get 
D3·willget 

Rs. 4,800 
'Rs. 4,800 
Rs. 2,"400. 

Total • Ra. 12,000 
So D2 will have 4,800 plm 12,000~16,800. 

Suppose D2 di s after that , 
ont of Rs. 4,800 83 wili get , Rs. 3,200 

D3 will get ' . Rs. 1,600 

. Total • . Ra: 4,800 
The whole ~f Rs. 12.000 will go to D3. • _ 

Thus D3 will hav• Ro. 2,400 plua 1,600 plus 12,000=16 000 
So the r suit i• that all the estates of A, Al, A2, and AS 

amount to Rs. 12,000 x 4 = Rs. 48 000, · 
Eaoh of S.S I, S2 and S3 g:t ~ ~onstant 

l1lm llf Re. 8,000 ............ ·.. .. in all Rs. 32,000 
and the laat da';lghter D3 got Rs. 16,000. Rs. 16,000 

.;rota! Rs. 48,000 

. this will. show how the female's property .;o~s on· increa., 
lilg. . 

ln the meantime S', Sl, '82 and S3 must have been married 
and theil· estates after their u~ath must have been innerikd 
ultimately by their widows and daughters, etc. 

1f I were to carry it on further the result will be 'that th 
shat·es ~f male indtvi~uals will- go· on decreasing to uo,hine 
antt temales' snare wu1 go on mcreaamg. g 

111 tlle ·above caae 'If tuere hact been two Ol" more daugntert 
along Wtth the son, the son's snare w1ll by contra•t be 
iliStgnificant. . . _ 

'l'ne l'esult is that in the whole of the Hindu Comrntiuit 
man's financial position and stability wilf go· on decreaain~ 

~ and wo~au 's increasmg, which sho\)ld never be . a ·desirable 
thmg 1t we ·waut strong and stable man power to rwe atJd 
defend the country. . ' 

Agam· with a v1ew to see what sort of complications ma 
l!_)'lse, I have. only already given an illustration that A leav~ 
a cash of Rs. 12,000. ~uppos~ A leaves pro'pei'ty and oash 
both wo1·th Rs. 12,000 W' s inheritance will be simple. 

.Hut the inheritance of Dl, D2 and D3 will· be ve 
complicated as the order of inheritance of daughter as regdrZ 
property inherited from her father and mother would \), 
different from that inherited by her from her husband. • 
. An? again if she builds a house partly out of the money 

·mhented f1·om fath<'lll partly from the property inherit..d 
from the 'mother and partly from . that inherited from ner 
husband and it is . not known how much had been spent ~ut 
of each share, and was rather spent out of one chest :u 
which the .whole money had been kept mixed up. Tl)en God 
~ows what difficulties will arise ami how muc)l litigation 

, w1U ensue on the death of eAch woman, for it will be difficult 
to , prove wfiat. proportion had been spent by the deemed 
fell!ale. ~ ,hav~ taken p~ins to show what kind of mullJ. 
far1ous difficulties can ~rtse as a reslllt of drastic cbangts 
contemplated to be made in Hindu Law. . . · 

I shall. only. request the proposet·s of the Bill that they 
should ~mdly m the names of peace, and economic interest! 
of Hindus,. refrain from bringing in unimaginable troublrs 
and difficulties· amongst the Hindus and leave· the Hindu 
La": alone. It is no use -to. creai<J new unimaginable diffi· 
cultl~s and troubles by legtslation, and then try to find 
S?lutton .for. 'them .. I think abstinence' is better than preven· 
t10n wh1le prevent10n is better than .core. The more :he. 
cha~ges are. considered thi!O more numerous troubles and difli· 
culhes and anamolons results can be ' visualised 
· Our sisters and daughters should know that· thou11h thoy 
are, m~mbers ?f ,le~i.slative assemblies, lawyers and ministers, 
Sat1 nnd Savttr~, Stta and Anima and such other ladies ~~ 
hi«hest rank who are :worshipped as e;oddesses have passed 
awav n~es ago, but their names are still shinin~ in the Annals 
of India, hut. t.hey never claimed nnv share in their pare!(t's 
rwopert.y, Why to vo so 4ar hack, Raiasthan is full of talCJI 
of Ame•onion chivalrv of ll•iput women who fought their 
own battle sin·~h· han.J~d. Mav .r know how much they 
clamoured for "their half" share from their brothers? A 
lj'indu woman's life had always been a life · of sacri6r.e. 
They should not now lower do\vn their ideals. The Learned 
Au,thors of the bill have stated that "the most serious aspect 
of this disability, that is the woman's limited estate, nre 
(1) that it is one of the most fruitful sources of litigation 
and (2) that f~r the sake of .Protecti!lg the property when i.Itu 
woman 1s '!lot. m real need, 1t pe1111hses her in a. time of real 
need she reqUires all the money she can get from the sale of 

. the prope1·ty." .. , 
As· to (1) they referred to Doctor Mitter's observations 

(made •.n the posit.ion of woman in Hindu Law 1~13 page 526) 
that 'the cases relating to the extent and natul·e of woman's 
Jlroperty which came · before our cou»ts are inore numerOU$ 
than th~ otlt.er cases on Hindu Law put togethe1~au obse~va· 
tton which 1s perltaps as true to-day as when "he wrote. l 
bad, no time to vel'ify ·the above statement but from the 
stat1~ttcs that ·I got prepared from the case law reported 

. w1th1n the last decade,' 1.e., from 193l·to 1940 I can safely say 
that out of the total .No. of 2;581 reported cases that.. came· 

· before the d1fferent Htgh Courts Chief Courts and Court of 
J udicia,l Uommtssioners; only 2is cases .related to Hindu 
ll~man s estate (whether the female concerned ·bad been a 
Widow, a dau~hter, a mother o~ a sister, etc.), and 118 c~~es 
related to mamtenance of widow wife widowed daughter-Ill· 
law and the rest, i.e., 2,188 · ca~es reiated to other matters 
connected w.ith ... Hindu Law. These figu~~Es speak for them· 
selves and tt Is nnnecessary for me to criticise 'the matter 
any further. _ · 

· As to (2), a female can mortgage or sell. when there is. a 
· legal necessttv, and there is no doubt that desirable prtce 

cannot b~ o?taiiled fro.m a purchaser ·both because a needY 
p~r~o'! lVIII hke to ~ell 1t at any price, and the purchaser {roJD 
a hnnted owner abo, is chary to make a bargain when the 
reversioners do not. ~ive consent, and FO ·he liaturall Y offers 
Jo.... the rpnson is ohvious, becnnse the widow is in need of 
monev .. She wonld like to accent. a low offer and because the 
purchaser is nfr~id' of litigation, ·so he w~ts tO pay les~ 
But such a case IS not only in the case of a widow. Such 18 
the ~se also w~en even a male owner ~overned ·by customarY· 

.law ~~ the PunJa? wants to sell his landed property for legal 
necess1ty an~ agam same is the case when father or mana~er 
of Jomt Hmdu family has to sell the Joint Hindu familY 
P,roperty for !•gal necessity. In any case such like consider•· 
ttons. do not tn any manner justify that Hindu woman sh~uld t• given an absolute right in the propertv . to be inhented 
'fy hh~r f!oll! a male or even a female, Will litigation atoP 
1 t IS bill 1s enacted into a law! · 



tl of getting tlui Hindu Law arn~ded, those who are dwingling down every time reaulting in Hindu Sqciety'a 
Jnswa Ol. tlle Jllli ~un make " bequest Ill, tavour- ot' an.Y fin~nClal embarr~ssments. 

w 1arour )ll!e. and • g1 ve DOl" absolute . rig11.t 111 re~pect 01 Whereas the teeming millions· of Hind& who profe~~ to 
,una~e we~perty._ · i.Jus t11uy can do und~1· tho hmuu Law , · '. be .sanatan· Dharmi H1ndus, and form a vast majority of 
"'111"1'1~rc:e m Brit1sh luau~· then wny to am011<1 tile .L.aw Hindu India, who .believe in Hindu Law of succession as a 
110

" 
111 

tance I • · • • · matter of religious creed, and are injuriously aftected by · 
~ lnb~rr ~ say i.hat this Bill carne into my bands in this this ,proposed enactment, and who never wanted such drastic 
I am 

1 
1! sometime back, and owmg to other pl'ofessional changes in their su<:q~ssion and who never approached ths 

ttrY ~0~35 very difficult to .give. opmion before the 1st of Legislature f9r such enactment with a view to make t'heir 
rotl : fime was really tao short ofor discussion· of• th1s sacred time honoured and settled law of inheritance which 
1'~~nt atter. I could not discuss the whale of the Bill .survived thousands of years of attacks of foreign thoughts 
!llpO Jse !d r cannot expect that other members o£ the ·' on account of foreign subjugation and UIISettJed measure to 
~e:l public coul4 be expepted · to give their opin!on i~ ~o be chipped and chiselled every times by the future legillla,., 
11"1 space of time. I w.ould request that the tlllle hm1t ture. ' 
Jl(IIJe!v!Dg opinions may be extended for a rea.sonable , . Slu:i Sanatan Dharma Pratinidhi Sabha," Punjab, Rawalpindi 
~."· more taking. into. consideration the importance of the · .1s qutte opposed to the proposed enactment, and stronllly 

condemns 1t and considers it most detrimental to ita 1n· 
~~ the .end i: shall reqqest the 'learned auth~rs of ~he Bill te1·ests. The Maha Sabha requests the Government to extend 
M refrain from placiD$ such an h·religious and ruinous bill time for opinion as the time is extremely s.hort for any 
m the Legislative annl and spare the masses of India from _critici~ .and appeals to the Government and the members 
11 most deleterious· consequences and if on any account they of the. Legislativ.e Assembly not to . enact such 'a measure · 
II! pleased to" ~sist pushing the ·Bill .on, it is submitted. tha~ into law, ' · . ·. . , 
~e Hill ·and -1ts effect may be str1ctly confined to those 
~l!llns who are in favour of this· change' and who are to 
l<d<te that they want to be governed by the provisions of' 
llil enactment, and the rest of the whole of the Hindu 
llillllunity should be saved from the reckless wreck of the 
Hindu families and th~ir properties. If the present bill is 
~~~tied. into a· law, it will · be considered a permanent 
!latutory nuisance which is to sel'iously to disturb the peeceful 
~~~~of Hindu community. Hence· I opJlose the· Bill with aU 

Sectetil.ry, Shrl Sanatan Dharm Pratinidhi 
Sabh~, Punjab, Lahore. 

* * * * • . Describing the sons for codifying the Hindu Law it is 
said in the Statement of Objects and Reasons and the 

Ill fol'l:e at 1111· command. · . ' . . · 
• * * * • 

. -,-.--. 
eecretary Shri Sana.ta.n Dhai:ama Pritinidhi 

· Ma..ha Sabha. Punjab, Rawalpindi 
I have the honour to submi~ herewith a copy of the reso· · 

lotion passed by t.he Shri Sanatan Dharma Pritinidhi Mllha . 
Sabha, Punjab, Rawa!pindi, on the· bill e®itJ.ed as "Hindu 
Code, Part I" as desired. ' ' ' 

lluoll!tiOll. 
Whereas ··the· whole .of· Hindu Law now in force in 

British India (barrinlf a· few 'arnendmenta· • which have. 
already ~een made by the Legislature) is -m&inly based on 
Shrotu, Smrities and otllei' limdu • scriptures · and the law 
~btmg to succession is particularly based' on. the same 
11<~d books, and ia thus more or less a matter of religion 
IIIli them. · · . . ,, · , 
. Whereas the principle that the right -of ~eritance acco1·d· 
mg to Hindu Law 1s wholly regulated· w1th reference to 
lie spiritual benefit to· be contenoed on the deceased pi'O· 
Pnetor,' and the principle that the right of one person to . 
!itt!edo another generally depends upon' his capacity ~ benefit ' 
lh.t person by offering : ot. funeral cakes and ob1at10~s had 
l..n_!aid ,down on the highest judicial ~uthority wh!~ re, 
"'l!Wng these. princ:ples had to remark m one case The~e 
4111 the Hindu Law so close ·a connection between their 
rtligion and their. succession to, prcij,erty that the· preferable 
nght to perform the Shradh is· commonly viewed as govern-
JOg also the preferable right to succession of pr~perty. an~ 1 

k a gene1·aJ 1·ule they would . be . expected to be m un1on. 
i. 12 M.l.A. 96. ul " d. 

Whereas the words· •'Spinda" ·"Gotraja'l, "Sak ya 11,11 
"SIIIlanodakas" "Bandhus" &~ ' used 1n connectioll' wtth 
ilie rulee and order of succession are q~ite ~ignific~nt and 
~nthwve in themselves to show, that \nher)t~ce 1s based 
mainly on religious efficacy and. the capac1ty to offer 
oblations ' 
Where~s by the p1·o~osed en~ctment to amend and codify , . 

\~•.Hindu· Law relstmg to intesta~e su.ccesslon called 
llmdu Code Part I (intestate SucceSSion):' Jnstoad. of cod~-> 

fy.ng ,the -Hindu Law of intestate success1on, now .• m force1 
111•Brnish India as based· on Smr1t1es and Hmdu SCH~tures, 
~ effort has been made to. bring in dr.astic changes m· ~he 

bole_law which are not only Uill!hast~1c and. repu~'!!'nt to 
lbe llmdu sentiments' but most revolutionary ~. sp1r1tH, . a~d 
~~. ~t the root of Hindu culture, Hindu rehg1on, In u 
'-"l~ation .and Hindu tradition. · 
faWhereas the scope of th& w~rds · "Gotraja." and "Stridhan" 

1:: been extended in quite 'an unjustified manner by 
· I, definiti~ns unwarl"ante.d by the Shastras as well as' 

cal- meanings, and . • . 
Rule of Mohammad~n Law by wh1cli 

s daughter gets a Quranic share of one half 
~ as a residuary, has also been extende~ to the . 

·~.·~ by. making the "daughter" a. sharer wtth the 
IJQ' ·' hby · g1ving lier a share equal to one half of the 

1 sart: , • 
~d ~ereas the Hindu women's limited eState !~as· · 
~\eri~~Inated altogether · with regard to all properties 
~ ~Y a female on the basis of Mitakshra's wrong 
~ hlttat1?.n of the. original texts of Manu and Yagnsval· 
~ ~ y Vl)Daneswar wbilh 'interpretation has been ~onnd: 

than half a dozen times by_ the H1ghe~t 
whenever the matter went . up to their 
rivy Council. ' ','l!J, · . .- • · 

is not only proyoking ~~h_e 'rebgJons· 
ll:indus on account of very dlj\s~ . .c~ 

. ti> be mada by the enactmenti•ibJit, it. IS 
lho wb b gon1stic to the economic intArest ofl. ,a ''H1ndu 

' ert Y lnan'a financial power ~ to suffer and go. on 

Explanatory notes appended thereto , that':- ' · 
']firstly, the present day courts felt difficulty in correctl.Y 

understanding . and 'interpreting ' the laws made in tbe1r 
'own times and with their opinions on them. ~t was really 
no wondel", · therefore, that the .inspirea· laws• enumerated in 
the Hindu 'Dharm~ Shastra~ were very often•wrongly inter· 

. preted even by the High 'Courts· as quoted in the accom· 
panying notes. . . -

Secondly, finding 'that the ilo called Reformer being 
unable to lead the people to . the Higher goal of Hindu 
Dh;lrma Shastras was trying to drag them down to the 
level of present circU!llstances created by the baneful effects 
of the western materialistic civilisation which was being 

· exposed nakedly in its' true colours in these dl!ys, .and • thi1 
necessitabed to bring the Hindu Law to mode~n lootions: 

Coming to the Bills themselves, we take- · 
· Part !-relating to intestate succession, 

Be it said to the credit of the members of the Hindu Law 
Committee that they have 'tried to understand and inter
pret the Hindu Law on· this' point _quite faithfully . and 
sympathetically, therefqre the Pand1ts of th~ V1dwn.t 
Prishad of this Sabha· do not have much to say against 

· the clauses of the Bill in principle save the following :- , 
In clause (2) (a) a woman is taken to be ·an agnate of 

her father and his agnates, though by reason only of her 
marriage shall not · be'. deemed to be an agnate of · her 
h"sband or his agnstes. ' . 

According to Dharma. ~hastras this proposition sounds . 
rather strange, but if it was applied ooZy for the sake of 
succession and !Wt applied in ony other mpccti, ~he S~b~a 
had no objection to it. Care be taken to define 1ts lmuta 
quite clearly.· ·. •, . 

Section 3 ·(a) leaves room for doubt regarding the ' 
herit~ble property · ~f · a Hindu dr!ng !_nte~ate, . 'Yhich v.:as 
to be ·found in Imhan States bes1des '~ne Ill ,Bntish Indm. 
This point is' to ·be cleared in a 'Jiroper way. ·' , 

Sect1on 11. (1), in line 4, word "original" or "previous 
be added between words "his'' and "property!' to : . make 
the position clear. S~ilarly in 'line 3 o~ the sub·sect1on (2} 
same e:tpression as g1ven above be mserted after word 
~'inheritance,. · 

In section 20 provision be made by which those who 
forsook the Hindu Dharma. must be disq_uatified to inherit 

. any such property, , . . . , 
• In section 22 provision ia made that 'leaving no heir 
.qualified to suceed1 the property was to go ·to the Crow a, 
But before .it goes to the Crown, the Purohit of the 
intestate or any religions institution of hia faith be a!Jo 
given preference to inherit .the same. • 

Sabha disagrees with Sect, 17 which ia incidently dealt 
with in Part II. · 

* * "* * 
No.5. 

FnoM 1'1111 HoM! ·SEct. To THB Gono., PUNJAB ro Tlfl 
SIICY. ro Tl!ll Gono. or , Im>rA, LEosrSLATI'VB DuAR~· 
MENT, ·No. 6429-J-42/54075, »ATED L.utou, Tl!ll 7·m:· 
Om'OBEII 1942. • 

I am directed to forward the opinions of . the . Lahore 
High Court Bar Association on the said ·Bills, wh1cll have. · 
just been received. . 

'High Court Bar Association, Lahore . · 
Although my Association agrees with '!lost of the_. provl· · 

sions of the Bill, there are certain pomts on wh1ch · t~e 
Association feels that they . might usefully ofter the1r 
criticisms. 1 ' h b'll. . . d 

1. .In the explanatory note attache? to t e . : 1t 18 rpa e 
clear that the Bill. proposes to abohs~ the estate known Bl 
the Hindu Widow's life estate. Var1o~s ~easons have been 
given but this Association re~~· ·~hat 1t IS anabl~ to aa:ree . 
with them. It is a very distmct!ve rule. of Hmdu .Law 
which is practically for the whole . of Jnd1a .that . a WidO!" · 
takes only a lif~ estate. The analogy of Ja1n w1dowa 11 

:t 



hardly relevant because the nnmber of Jains Ji!Brticularly in 
this Ji!&rl. of Ind~' is comparatively 81Dall and ther~fore 
thev eannot be set as an example f4Jr the .r~t o~ the Hm~u 
eonimunity to follow. Besides this prOVISIOn lD the bill . 
will apply to intestated successions whereas accordm~ to 
Hindu Women's Right to Property Act of 1937 where Widows 

that congenital lunacy Ol' idioc:t sh~uld remain 11 ground lor 
exclusion because snell. pet;~ons are mcapable of looking after 
their,prqperty and in their case the pr1>perty becomea aa 

' attraction for impecunious people to marry of! thell 
daughters to them with the 'result tha:t idiocy or lunacy il 
likely to- be perpetuated in the , children. 
* ' ' '* *" * et a share in the co-parcenary, the estate take11 ~y them · 

~ill be a life estate. There will' th';Ul be two kmds of 
estates held by the same widow .w~lch IS l:kely ~o can!e 
confusion and trouble. This Asso~1at1on ~urther ~omts out 
that this distinctive . feature of H.~du Widows L:fe. estate 

No. 6-CENTRAL PROVINCES AND BERAR 
From the Secretary to -the· Government, C~ntral Pr; 

, vinces and Bera.r, Judicial Department, to the 
.. Secretary to the Government of India, Legisl~ve 

Department, New Delhi, No. 2058-1760/AIX, 

has been the saving of many famil1es and' although 1t muy 
have led to a large number of litigations, on the whole. the
check that it has kept on Hindu ~ociety ~s been a • !alu
tary one and· far out-weigha the ,mconvemence of · Court 
litigations. This ussociation feels that no ,case has been 
made out for this radical change. . · 

This opinion is shared by the Hmdu La"( Reforms So
ciety of the Punjab which considered this matter at so!lle 
length .and \~as . unanimously of the opini.on. th.at fo.r t~e 
amity in Hindu families and for preventmg d1~rupt1on· 1t 
is necessary that widows shonld only have hfe estat~. 
The analogy by Muslim, · Christian and Parsee women IS 
hardly any gutde, _for,- condi~ions pre~ailing aruon~st those 
Col!llllunitiea are d:fferent. Hmdu not1ons of Soc1ety are 
also different. In order to prevent hardships this associ&: 
tion would l'tl<ommend that where an alienation by .a Hindu 
widow is challenged the onus for proving. want of neces· 
sity may be placed on the contesting reversioners. 

· dated 17j28Sept: !942. 
. Sumqr :-The Hindu Code, Part 1· (ln.testate Succes1ion) 

• and pe Hin~u Code, _Part II .(Mat'l'wg;l· . 

, '17 officials and 26 non-officials are in favour oHhe Bill whilt 
5 officials and 112 non-officials are against it. Out of 112 non· 

' ·officials, 80 sent a printed reply which was identical. The 
Provincial Government is }il favour of codifying the. Hindu 

· Law and amending it proxided the amendments are suitable 
. and universally accepted. .Government should, however, leave 
the matter of amendment to the mem hers of the Legi&Iature, 
and interfere only .tit very exceptional circumstances. . ,Jt ia 

-• ·for the L•gislature, . and particularly the ' Hindu mem.bers of 

0/aru• .5.-In clause 5 the change ma.de is with r~gard ~o 
the inclusion· of , a daughter and exclus1on of the •Widow of 
the pr&-deceased son. This association does ,not favour the 
inclusion of daughters ·along with the sons amongst the 
Hindus , , 

OlaJis' I (i).-Whatever may be the. view in ot~er societies 
-daughters have not bee~ h~irs a~ong the Hindus ~nd no, 
ease is made out for the1r mclus1on amongst th~ .hst of 
heirs in class 1 .(i). Bringing in of further heirs· would 
lead to fragmentation of estates. Hin~li Society as consti
tuted and its notions as prevailing east upon the son ., 
duty of maintaining and looking after his parents and 
brothen and even sisters and the parents and even brothers · 
are by rules of Hindu' Society prevented from taking any 
aid from their daughters or sisters. In such circumstances 
it seeJIIJI a little unfair that daughters should be allowed 
to deprive their brothers of the property of their fat)ler 
when there is no reciprocity. Besides at the time of the 
:narr;age a daughter' gets a fair amount· according to 1 th& 

• status of ht~: father in the form of dowry and other pre· 
,sent.s and should a father so like ·it is open to him to 1n~ke 
a gift of property to· his daughter or he can Ieaye it hv 
will No case is made out therefore for giving a. d1111ghtAr , 
an equal status.. with the son. Besides, daughters of people 
having no property to transmit after their death will ti~t~! 
it difficult to ~t•t marr:ed, ·the • greed of sons-in-Iatw ,. 

· becoming proverbially oppressive. Besides in the case of 
commercial and trading families e~utsiders will be intro
duced which will lead to bickerings and trouble. · ' 

ThiS associat:on is· not in favour of excl~diug the widow 
of a pre-deceased son. · What has happened is ~hat yon 
1nclade the daughters and exclude the daughters·in·law', The 
As~iation has already given its opinion· with regard to (be 

"rights of daugbhiu and if that prevails-the position of !UCh 
a widow will be pitiable inde~d. Besides the framers oi 
the Bill have taken it for granted that •'woman marrying 
in another family will in all cases have property which will 
come to her from her father. There may be cases. and in
<!eeci there are where women· marrying in other families 
inherit nothing from the:r fathers for the s:mple reasoo that 
the fathel'B have no property to give. Such cases make ;r, ' 
nece~ that such a widow should be included in the list ' 
gf Mira aa give~ in class l(i). Further more it ia nulv 
fair that such unfortunate widows should be able to main· 
tain the statu.s wh:ch they would have had· if their husbands 
had not pre-deceased their' fathers. · Giving of maintenance 
will place such widows at the merc;y of their in law~ ,,·hich 
may not in all cases, be a. very desll'able thing. ' . 

Cia""" 1.,.-In, cl.aus~ 13 ~he order of devolution of prt•· 
perty has been mamtamed as at present. In view of the 
definition of Stridhan this Association "does not see whv 
aous should n?t ~herit .•qna!ly with the d'lllghters if 
the daughter 1s. gomg tu inher1~ along with the son in tho 
cat'e of the father, 

Hithertofore where a daughter has inherited ·propel'ty 
from her father •he ia only a conduit for her sons and the 
property <'! maternal grandfather goes to her sons but clause 
l3 read With clause 2(i) 'seems to change this order and it 
•()pea~ that these clauses being read together 'the heirs 
g~ven m clause 13(b) will take the propertv of· a woman 
which she has inherited say for instance from her fat11er or 
mother as the Clllle may be or even brothers. · This is · ,. 
liiB,M which should be looked into and the law , made 
umform. 

·f)blu•e '1., (8).-HWiband'a heirs should have no right 10 
th,. property. The descendants of the women have alrendv 
be.!n enumerated in claW!es bfi) to b(vi1. There does not 
~m. to be any reason why property which a wom:i'n h~· • 
mhent.ed from her parente •hould eo to the other heirs <~f' 
the h1111hand who have got no affinity with the womnn. 
Suh-dau~e (8) ohoold therefore be taken out · 

Clmm 19.-ln clauee 19 it should be mad~ clear that n t 
ontv the murd•rer ·but al•o his line will be excluded ~ 
m,,.~ !0.-ln clause 20 all disqualifications · · d 

the Bin~u Law have hOl!n '"bolished. Thia assooi~T:· th~nk~ 

the Legislature, to decide what is good for the Hindus. 
2. The' opinions received :from the following r·.re forward· 

ed:- • · 
(1) The Honourable t,he Chief Justice and oth•r Honour· 
· able Judges of the High Court of Judicatul'll.al 
• Nagpur. , 

(2) The District and Sessions Judge,· Nagpur. 
. 13) 1'h& District and Sessions .Judge, Wardha. 

/4) The District and Sessions· Judge, Alllraoti. 
1 (5) The Public Pl'OS9CUtor, Alllraoti. 1 (6\ The 'Public Prosecutor, Saugor, · 
·~7 The Bar Association;. Jubbulpore. · 

8 The :Qistrict Bar Association, Y eotmal. 
· 9 All India Reporter, Limited, Nagpur. ·: 

(10! Mr. P. A. Pandit, Advocate, Bhandara. 
(11 Mr. L, R. Abhyankar, Advocate, Yeotmal. 
(12) Mr B.· L. Seth, Advocate, Saugor. 
(13l Rao Bahadur S. M. Parande. 
(14 Colonel Sir K. V. Kukde. . 
(15 '!'he' Honorary General Secretary, Association of the 

.All India Women's Conference, South, C.P. Branch, 
. Nagpur. 

. 3. The Bill was published in ·the Central Provinces and 
Berar Gazette in ·English on the 19th Jun& 1942 and in Hindi 
and llfarathi on the 11th and 24th July 1942. ' 

'I • I 

. OPINIONS. · • 
. The Honourable the Chief Justice and other Honourable 

Judges' of the High Court of,Judicature a.t; ~agpur. 
Both the measures are· intended to introduce reforms ill 

Hindu L~w. They' are bound to lead to· contcoversy. I 
.. generally support the bills. · • • . 
~ . · * , ·The, bill regarding intest~te' succes&IOU 
Is v.ery revolutionary and it is doubtful'i£ Hindus will accept 

· th' reforms contained ill it wholesale. The said bill incor· 
porates. certain provisions of Moha.medan La.w and the In.dian 

·Succession Act and tnakes them applic~ble to Hindus. , Htndu 
La.w ceases to be a. distinct entity or it may be that 'it wtll 
emt, hereaft9r as a . mixture of pure Hindu Law and: o~ber 
l~ws., In any case .it is a welcome move and. in the ngbl 
~1re~t1on. The present Hindu Society requi'ies to be refofll!ed 
m ~espect of these .:nws. The extreme prov1sions of the bilb 
whtch may be cons1dered as very objectionable ma.y eventually 
be dropped '8nd the essential ones, if accepted will still1~ark 
a!' advance. It is in this light that' I have' stat•d that thea 
bills are welcome and I support theru. · I have not commented 
on every feature of the bill. , , . . , 1 

• W .. R. PUliANIK,-,29.0.42, 

I agree generally ~lth wha~ Puranik. J. ~. ~~ffr· • • • 
• ' • • · As regards auccession in' classes II, Iii, IV 
and V,f I doubt whether mothers and grandmothers should 
be prefer~ed to f~thers and grandfathers. · . 
. . . • K. G .. DIGBY-2-7-42, 

, Judge. 
* * • * . 

I rwet t~at' I have not time to offer a considered opiniol\ 00 

the bil.ls wh1ch se-~ io me to relate to matters that are ruatnly, 
for Hmdus to decide. . . 

. . R. E. PoLLoCK-3-7-42, 
Th . . · Judgt. , 

e attempt to codify the Hindu Law, though by succes~118 
8!,'!ges, mu~t he welcomed. .it is a step .in the right direction. 
. * * ' * . • ·. T~d bidll telatin.g to Intestate Succession is likely to !J< ' 

cons! ere .revolutionary but I am in full agrMment with, 1~ 
Th\~x.clus~on of women from inheritlnce ani the restrict1005 
on °11' l'lghts are 1'elics of, the archaic Patriarchal familY· 
~~e d reuwvat of sex disqualification and the abolition of the 

1,n u . oman's l!mited estat<! are calculated to meet the 
ex¥enct~s of ~he altered conditiollll .of th9 ·Hindu Society. 
prop:J~:~~~~e:.~reement with the principles underlying tJte 

M. B. NIYoox,-8·7-42, 
~~.tifT!· 



1 agree generally with the principles of both bills • • • 
• * ' * * • 

Uniformity in matters .o~ intest~te succession is clesirable, 
but I doubt the .acceptab1hty of the ultra-feministic. v.iew in 
clattH 5 of the .Bill; 

F. L. GRILLli,-1S.SA2; 
. Chief Ju&tlce. · , 

' Dis~rict a.nd Sesskns Judge, Na.gpur. 
f • * '* * '' 
3 '1 am in entire agreement with the gener~l prin-

i iea. of the Bill ·Women's ril!,hts in property should 
~more or J.o.ss identical with those of men. There is. a 
fear that this means a. very big' break in the existing law and · 
much harm would be caused by the frivolous or irresponsible 
behaviour of young females ·Who come into possession of large 
property. If oM takes the view, as I do; that no person has 
y moral right to expect large unearned benefits f~m th1.' 

~orta of his or her ancestors or relations, this ~hould not 
matter at a!l. From, the more ~sua! poin.t ~f .view, the pr.o· 
per!Y will e1th~r b~ small or considerable; If 1t IS small, aga111 

11 does no~ much matter what happens to' it. On tho otHer 
band if it is e<insiderable and the last owner 'has any part!· 
rolar' feelings in respect of it, he ·will no 'doubt taka the trouble 
to make! a ,till rat!Jo~r than die intestate. 1If he does not rlo 
., then I do not see that contingent claimants to the unearned 
in;remen~ can have nny cause for gdevanc- man is entitled 
to deal with his own, property as he wi~hes. If a man cares 
what does happen to his property, then certainly he will make 
a will, if legal in respect of such property, 11nd the ·possible 
effect of dissipation in the llv.ent of · the prbperty going to ~ · 
young female would, amount -to ap educative step in the right 
direction, in that it, wo~ld lead to a greater ~ppreciation of. 
onels responsibilities. . · . t . . 

4. As regards the actual p1'0visions .of th~ Bi11, I hav~ only 
two comments. I think Sections 10 and l1 'should be deleted 
as t!ley have no real modern bearing, Once the very exnaus· 
live list of heirs fails, the property should escheat to the 
Crown. If a person indeed does renounce the world- com· 
pleteiy, then,. so far as prope1·ty which would come to him 
1f he had not so renounced 'the world, he should be treated 
as civilly dead. This, of course,' 1!light lead to COlllplete 
failure of heirs; but, again, there can be no grievallce on the 
part of anyone if there is escheat to the Crown.- · 

5. My other comment is in respect of Section 18, the proviso 
to ~hie~ will in. practice nullify the substantive part o.f the 
oect1~n m a large number ·of cases. An unchaste' wife should 
certamly be excludild from inheritance, and there is notlling 
why other heirs should not be entitled to dispute the right of • 
a. widow ·to inherit a share of her husband's property, pro· 
Vlded tha~ the burden of provjng unchastity lies upon them \ 
and alao, if the qu.~stion arises, that the burden lies upon them
~~ proving that the unchastity has not been condoned. It 
u ~ecessary to• safeguard malicious applicatioia a.nd blackmail, 
wh1ch, are ~II too common in respect of females; and since 
110 woman sho1ld lightly be deprived of any benefit on acconnt 
of unchastity, the ~ntire burden should be placed upon those 
alleg~~g '!":cha~tity. Another check upon unfounded allcga· 
llo~ m bt1gat!on could be afforded on the· same principles of 
~bon 14, Hmdu Code, Part II (Marriage), .by giving the 

ur.t power to· impose a fine. I would therefor.~ omit the 
Pbmo .to Section 18 and make the existing substantive part 
IU ·.~~liOn (!.); I would add two sub-sections as follows :-

(2). The burden of pt'Oving that a. widow of nn intestate 
~s unchaste, shall be upon·the person asrMting it; and 
If 1111y ·question arises of condonation by the husb~nd, 
the burden will also fall upon him to prove there was 

, , . no. sucli condonation. . ' , ' 
(3) Any Court trying a sliik where the right of a widow 

to succeed to.intestate property is in qll/Jstion on the 
ground pf alleged unchastity, may, if it appears that 1 
the allegation of unchastity was not. reasonable and 
bona fide, inflict a fine not exceeding Rs. 5,000 on the 
person objecting and award it,. or any part of' it to 
the widow.,. ' 

w \~o ~age ? of the Explanatory N ole there is a reference ' 
'"' e IDclwnon of wr~afrgr:md·children in prafereuce to 
li :dant~ and for the. mclus10n of brother's daughters and I· 

1
• :• daughters amongst the enumerated heirs In my 

l\idon theye i~ a strong case in respect of the great.gt'Bud: 
1y hMn be1n~ mcluded at the bottom of Class I, more especial· 
, ~en provision ·is to be made for parents; ~nd tliero ll1 also 
1f, ~ cadP>; for grand-nieces being allowed· to succeed in Clas& · 

unme mtely. after . grand·nepbe:.vs. 

T Dist.rict and S~ssio.ns Ju~e, Wa.rdha.. . · · 
tw he .chang~s m the p~rsonal law of Hindus proposed by the 
th:ir Bllls are)So radical iu . their natnre and far· reaching in 
int tnsequences that, in my opinion, it. is not qesirable to 

"stan~ uce them at a time lik'e the present. The entire nation 
the : con~ro?ted with the problem of its own preservation and 
to :;: ore It. IS not possible for it to. give adequate attention: 
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particular set of proVisions until .it ia known what th~ provi
sloDll of . the J~w as regards an allied ma&ter are going to be 
The ~dification of the law is doubtless going to be a. long and 
laborious process and I am not sure whether during the life· 
time of t~e pres~nt assembly the whol~ of the law will be cadi· 
fied. It 1s ~oss1ble that t.he· present assembly may be able to 
. deal only With the two bills now before it. If that happens 
and the. complexion of the ":e'Y legislature that has to deal with 
the cad!licat10n of the remaiDing portion of the law it different 
fro~ that of the present, it ill not unlikely that the Code which 
u!t1mately emer~es may lack in harmony, contain inconsisten· 
c1es ancl anm11ahes and may in the end bring about greater 
harm than the evil which · it seeks to remove. The~~e are 
amongst the strongest reasons for postponing till the termination 
of the war all ·~tempts ·at codifying or reforming Hindu law. 
If. I remember ·ngh~ [~nfortunately I have no books for veri
·lymg the facts) a sumlar attempt made in Britain during the 
last. war for ?Odifying and refo~ing the Law of real property 
proved abortive and the law which emerged from Parliament 
so~e yeltrs after the war ended was '!"idely different from that. 

· wh1ch was approved of by the Committees of th~ House of 
Commons while the War was still on, , · • 

. Bill regarding Succe&aion. : . 
In my opinion the provisions of Sections 2 (1) i. 3 5 (Class I 

entry 1), 12 and 13 need to be amended. ' ' ·, ' 
I do not .thin~ that a woman. should be given unrestricted · 

powe.r ~f ahenatlon. Recent leg1slation has, at places, placed 
restr1chons on the powers of agriculturists to alienate their pro-1 
perty. I am of the view that all uneducated persons need to be 
protected from greedy money-lenders and Jand·grabbers. The . 
need i~ still greater in th! ca1111 of women, who have by reason' 1 

of !Jl~lr nature and upbrmging not the capacity to look after 
theU' mterests ploperly. . , , 

I also oppose giving a . share in the inheritance to the 
daughter. The reasons are two : First, when she is married 
the father has already ptovided her with a handsome dowry " 
according to his means; when she is a maiden the law casts a 
duty. on the brolh,!!r ~r other heir to give her ,naintenance and 
prov1lle · for her rr;arrlage. I£ need be these rights .could be 
secured to her by making specific provisions in this regard. 

· The second reason is, allowing ·a daughter to inherit along 
with other heirs would lead to the introduction of a stranger 
,(in the shape of her husband) in the family and will inv11riably 
lead to the disruption of the · joint fan.ily. Until Hindu 
Society ;s preplred to discard the system. of joint family, it 
would be most unwise to introduce legislation which will 
make inroads upon that system. . · • 
¥• *. * * • 

·. Distriot a.nd Sessions Judge, Amra.oti. 
1. ·~·:us subject is of'vital importance tb the whole of tbe 

H.indu society and ·it is really unfortunate that the subject 
should come before the legislature in abnormal times. India 

I is at wa.T with the Axis> powers and is fighting for the liberty 
and. freedorr.. by the side of the A:llies for the last two years. 
The attention of the miiSses is ,concentrated on way and the 
Provincial and Central Governments ,are fully engrossed' · in 
making war efforts a success. It is really unfortunate that 
such hotly oontested Bills, affecting almost the life of whole of 
India, should come before the legislature in snch war time. 
There is still. a ray of hope that wisdom will dawn upOjl tho 
legislative body and . the motion for postponement of the Bill 
for consideration after the war will be. moved. This is not nt 

: all a piece of emergency legislation arid if justice ' could be 
, administered for over a century. without a Code, .it will not 

certainly be 'hampered ·by postponing the consideration of the 
Bill after the war. . · · · . • 

2. It appears· from the Statement of Objects and Reasons 
that a Committee -was · appointed to examine certain Acts,
namely,. Hindu Women's Right to Property Act and the 
amending Act and this committee recorr.mended the codification 
of the entire Hindu Law and .the recoiDIDendation was accepted 
by the Central Government. Can it, therefore, he said that 

. .this codification is ,required by the masses! •There are three 
importan~ classes concerned with this codification, namely, the 

· lawyers, the litigants and general mMses. , Obvious};,: the 
committee consulted the first class (lawyers) and the opm1on.of 

.. the lawyers cannot be said to be the opinion of ~he masses. 
' .The Hindu Law is based on Shroti and ~mriti, which are 
·believed by th• Hindu Soci~ty to be the precepts of God and 
thP. most striking feature is that it is so mingled in the Hindu 
religion that it cannot be bifurcated and put into compart
ments. Jt is t.roe that while administering justice one does not 
com~ directly in contact with Smritis and the Courts administer • 
the law as propounded in well known commentaries like Mitak· 
sbara and Dayabhag and .by too judicial decisions of High 
Courts and Privy Council during the last century bot at the 
same time' the masses firrr.ly believe that they are following 
doctrinM of Smrities and the Courts are administering the same 
law in th'e light of principles Qf justice, equity and goad con· 
scienet. The codifiration will certainly give a denth blow to 
this 'feeling and .sentiment becanse the law after the codification 
would be that er,acted by the legislative body and enforced upon 
the,People by force of authority. They would l~us feel that 
they were deprived' of tbe divine law and were subjected to 

I'll~ ~ q~e~t1on of refonning tlte personal law governing. the 
llindu I&JO?ty of its people. Moreover,· as a tesult . of War 
trallllf &oele.ty hke the res~ of the world will undergo llllcll a 
111Ului:Oat10n that even the proposed changes will be found 
enact 

8 
~ tp·rn~et the- changed situation Is it ;worthwhil• to 

ink di' ,'!' WhiQh may have to )le changed even beforA "the 
in Ill 188 . •. afte1' it is placed <!!I the stntut11 book! There is, 
the ~~aln~, no urgency at <l,!l for effecting any changes in 
other b 0 aw ~elating to succession and marria~e or to any 
be to l.hran~bof 1t. I alscdeel that however convenient it may 
Princi 1 e ra~ers codify the la,v in sta~tes, it ~. wrong . in 

P e, lt 1s, further, ditlicqjt to fpriJI an opl~P,~l! ~bq~~ ~ 
\ 

lRw made ·by a section of the society consisting mostly of the 
reformers, educated and brought up with we~~tem iden!s. With 
utmost respect to the members ~ th~ Hindu Law Committee I 

• . -ven~ll? :t~ Sf!! ~hat no ca.~e hal een made out for ~~ifiCIIti~p. 
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3. The po~ible argwr.enta' in favour of codification ~~ . (a) , 

lllliformity in detaRa for the wh~le ~f In~ia, ~d (b) sav,mg of 
litigation. Even a casual exammat1on will ahow that both 
these ~rguments do ·not atand to _reaaon. I~ is well k;noWD to 
the lawYers and judge~ how ~~· 1~terpretat1on of codifie<f, law 
is il6elf a constant source of litigation. Any branch of .coddied 
law, civil or ~riminal, will satisfy the critics -~hat it has g1ven · 
rise to litigation for decades due to shortcommgs of language 
and fallibility of draftamanship and ingenuity of lawyers and 
Judge~ ln conotruction of words and phrase~. . 

4. 'A. regards unifonnity, there , i~ n~ doub~ that there are . 

the principles of other tocieties, Christians, Mohammedaua and 
so ·On. Their laws of sncceasion are entirely different becauae 
they· ha~e no conception of. a coparcenary which is peculiar to 
Hindu Law :n ·the whok of the world. This eoditication , ia 
meant to give another death blow to' ooparcenary, some recent 
legislation relating to Women's right having cut at ita root 
How is the coparcenary going to surxive, when there is going 
ta be fragn.entation of property, howsoever small or big, after 
every peraon dying intestate? · . . 

e or 3 scbopls of Hindu Law preva1lmg ~ Indta a~d ·they have . 
gradually developed in course of centunes practically on the 
same Smritis, i.e., Div:ine .Law. India. is such a vas~ c~untry 
that 2 or 3 &ehools cannot be said, In any way, dest~c~1ve to 
the society. iJnifonnity in such a case would be art1~ctal an.d 
there never bas been any grievance by one ~chool agamst . the 

·other. .The learned IJlembers of ·the Committee are conscious 

11. My last objection ia that majority of Hindus will be. 
driven to make wills to defeat this legislation introducin~ 
repugnant foreign elements, and there will again be a cilnti. 
nuous llood of litigation over the willa. It is impossible to 
see , the consequencos of . this huge attempt to gb.:e a: death 

. . blow, to the original text and substitute •a codified law, It 
will indeed be 'a collossal blunder to attempt any such codi· 

' lication and ~ force it upon the poor illiterate masses. 
12 .. After having dealt 1rith the general objections, I t~rn 

to the criticism of aome of the salient features of the two 
Bills. 

that each school will have to make some sacrifice for the other, · 
but they think that a "uniforn:.Aaw is well worth the small 
prjee". It is not understood why this sacrifice is suggested 
when other 81Dall communities have their owo personal law . 
. Unifonnity is not to be gained for the s~ke of beauty or senti· 
ment.. Every school prese11ta the development of culture of 

, ·centuries and there is no clash of interests.· U is rather 11 

pity that ~he learned authors cona!der the ·sacrifice of this 
oolture a small price. . 

5 Theae two important Bills have had absolutely no publicity 
in ~y class of Hindu Society. A casual inquiry by me dis· 
clos~d that very few of the well educated -knew that opinionR· 
were freely invitee! from individuals as well as public bodies. 
The ,Central Government suggested publication of the Bills in 
other Languages but that suggestion does not appear to have 
been carried out and the. masua are, I venture to say, quite 
·ignorant of tbeae Bills. . ' . 

Really ·it is impossible to foresee the consequences. of these 
Bills on the Hindu Society. Two months time was inadequate 
if real circulation was aimed at by the Governu:.ent. In their 
anxiety to meet the demands of highly Reforms~ Secl!ion of 

1 Hindus, the learned authore have completely trampled under 
foot the liasic principles of inheritance and marriage enjoined 
by Shastras. There sholtld be farther extension of 'time . for 
opinion by six months and Billa ahould be proclaimed by beat 
of drum in every village ao that the voice may reach every 
hamlet. · 

6. I will now brielly 'touch the evils of codification, The first 
and foremost of my objections is.that this codification will give. 
a death blow tO the Hindu culture. The Shastras containing · 
Hindu Law will 'hardly attract the attention of any scholars 
much Jess of any Hindu lawYers and Judges and at the n;pst 
"these might remain I book of archaic-curiosity fit for preservation 
in mnsenm like other things of archaic. beauty. , 

7 The second objection is that once the Hindu Law passes 
· in i.he hands of the legislative body, the society will be ·com· 

pletely at the mercy of. the legis~tiv~ b?dy w~ibh is likely. to 
mould it from time to time according to 1h whim. In enacting 
laws for the society, one has not to think of few deca-des but 
of centuriu." For instance, this Committee recon.mends two 
daughters equal to.a son in· the rr.atter of intestate succession 
and, God forbidding, the.Legislative body accepts it. The next. 
legislntive llody may consider both soli and daughter equal· or 
~ere m•y come a time when· the legislature mri.y be inclined to 
the contrary view thot because the sons have enjoyed inheri· 
tance for centurie~~, preference should be now given to the 
daughters; who ehould get double the share of the son. All 
this is poesible )lei:anse there is a codification and once the Jaw 
is codified it is apt to he amended from time to time with the 
result that af~r some time the original principles may be lost ' 
in oblivion an:! the law to be administered would be one made 
)ly the aociety according "to its whim and need. 
· 8. It may be urged against this objection that the·legisl~tive 
body bao airoady pal'Sed certain acts such as Widows Re· 
n.arria~e Act, and Hindu Wom~n's Right to· Property· Act 
hut •till tber_e is! a w?rld of difference between "oltmtar9 
<Dhol«al~ co~1ficat1on Wlt?out demand an.d necessity and niece· 
meal qegislat10n of !' pa~Ioolar branch over which there is not 
oontroversy an~ acc~te difference .. The former is like pulling 
down a whole palatial structure Blmply becAuse in ita few cor
ne!'ll ·it ia not found quite suitable in the' present century 
T~ la~ter ':"~rse ~ou~h also aomewhat objectio¥ble, is aome-' 
thmg like bt,Je Wldemng of the narrow passages or open' ll' a 
few m.ore new ontlets to make it little more comfortable mbut . 
tber~ 11 • y~ the oatisfaction of enjoying the old structure and 
leavm11 1t m t·1ct for generations to come. • 

Part 1.-tnte~tate• Succession. 
'13. Ola11'e II (b)-Definition of a woman a& . afinak-Thi1 

artificial definit\on runs counter to the very fundamental 
principle of Hindu Law that a woman becomes the qotrtti of 
her husband after marriage. This clause says that 
a woman shall' ren.ain agnate (go.trai ·) of her father 
in spite of her marriage. How is shd then going to 
perform and join in' the sacraments of the husband's fmily! 
~he learned authors have tried to explain in the explanatory 
JOte that this provision merely embodiea the extension of 
he principlCj, upon which .a sister has been given a place 

a:mong the ,otroj111 of her brother. I humbly. submit' that 
sister does· not come in as a gotrai. but as a, special §apind 
meationed in the Ma:yulc. Moreover, it is one thing to 'make 
-an exception in favour of a sister due to her affinity and 
blood relationship with brother and it is quite another to 
call evecy, :n:.arried. woman ae gotrczi of her father's family 
and not of the husband. The definition strikes at t.he very 
root of the ~heory that a woman :ehanges gotra by marriage 
and' is not ~cceptable as a ~eneral proposition. The sister 
is already provided for' by nicluding her in the list of enn· 
merated• ~eire (11ide clause 5)· and there is no need to ·call 
every woman an .agnate or gotroi of her father. · 

14. Among the enumerated class of heirs ai'e included 
widow and .daughter as simultaneous heirs and their shares 
are regulated by olause 7. The wJdow's estat~ is abolished 
and both take as absolute owners. The 1earned authors are 
at pains to justify this by illustration that they have done 
justice between the different schools. This is Yie most objcc· 
tionable provision in the whole of the .Act; and it goes at 
the root of the aolidarity of the fmily and encourages frag· 
mentatiofl of property after every persbn dying intestate. 

15. There was no objection to the' widow inheriting . a 
' share equal to that of a son along with the sons to ensure her 

maintenance. But the learned apthors go. one step further 
and tum widow's, estate into absolute property. Both. these 
clauses are plind imitation of Mohammedan and Christian 
Laws of, inheritance which diller fundamentally. I seriously 
doubt wheth~r the !earneci authors have' given serious thought 
to the matter of precarious position of the father and sons 
in· their schollie. · · · 

16. Under the Hindu Law .the:e is a religious duty ,up~n 
the father· to. marry his daughters and it is well known ID 
the society how onerous tlris duty is. So long the father 
had to bear only, bur~en ~f mRrriage and education of hi! 
daughters and whatever WM left walt exclusively taken by 
the sons, now when the .daughters are going to share along 
with the sons, the father would be 011 the horns of a dilemma. 

' Should he 'spend. for the marriage from his own pocket o~ 
leave her to her fate after she gets a share? I will ·take. a 
typical illustration in which a father leaves behind one son, 
one married daughter, one unmarried daughter and a widow. 
It ~annot be denied. that such is usually the moral type of 
fannly. The son Wlll·11et l/3rd, and 2f3rds will go to the. 
mother and two daughters. On demand of shares, he · musl 
leave the family house becanse he is owner of onlr 1/3rd 
~~·~e .. In this illustr~tion, a married daughter has again a 
a1stmct adv:a~tage over an unmarried . daughter. The share 
of ~he urunarned daughter will be spent up in her education, 

9. Mr third objection ill that the process of~ .. -a·l t' , . 
adopted by the Committee is .till greater evil ;;-~ ~ !lica ton 

J'laintenance 1\Dd ':'larriag~, while the marreci daughter gel> 
It as, an ex~ra. saVIng, bemg already provided for ·in her hus· 
band s fam1ly, and she ha.s also a chance to share the 
mother's s~ar~ if she dies intestate. the mother in such· a 
,ease also, Is hkely to'part. 1rith her share· ·in favour of the 
d~nght~rs or. nreferably unmarried daughters. Nevertheles• 
t. ~ soctet:v will condemn the son if he neglects· his unmarried 
8~8 t\ ~nd he· would 'also nave to shoulder the responsibility I d 00 •n!! after their education and settlement of marriage. 
1 o~ht If the learned authors· had given a mon ent's thon~ht 
, tlo!):;s r~h~e rfsponjih!lity: before depriving )om: of his tr~d!· 
tion precatio~s. eTh nstvc lnhe~itance. and rB!Iderin~r his p~sl· 
t~ me and 't' e whole ptcture ~· shocking and revoltDlg 
Hindu. 1 must be so. to anY. rational. and ' conscientious 

~mthe whole at one aitti~ll'· It ia like construct~g :~~~! , 
tflllf. h. r a b<;reatnre and If they are approved to construct the 
bybri~ ~k':1 't&~:~: !ffi ~~telmoF ·w?at form the whole 
marna~e ·•nd ..,.,.,eosi . . . ·• or Instance, the law of 
divorce and maintenan:· lliThntlmatelv connected with law of 
lot~ on the.e in eeparaie ~ eamTheed authora propose to le!ris· ' 
Society >rill be tak pa · masses of. the Himiu· 
PfOIJOQ!e are. oomi:: i:~:.·~~h=':a~e ;tf:h d:;;~ !'b" 'What 

10. The Hmdu Law of p,..,_., is 
80 

• t' ,_1 ryo: 
with rolicri.,.. laerarnents w;-•--·• \lD IDla"" Y conneCted 
,_ Hindu Law and thet t!.:::; C:h be no oomp~~son bet. 
t.bere ill Wlcolllcimu tend-...t f .~... ....':.'_. co~unttlea. Yet 

• .,., 0 .... rcunm aeetton to Imitate 

h 17: It is far from mv mind to sag~est that the dau~hter> 
; ould ,he ,left. unprovided a~d at the mercy of the sons. 
.fv ob]ectton ts. onl)l' to their competition with the •on "' 

81multaneouo heirs. Some means can sure! be devised ·to 
safeguard. the interests of· the unmarried d[ughters till theY 
8

1'11 mamed. For 1.1'\~~'1~• th~ mother 11\~Y. ~ ~ven • . ., ., . ' 
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I' Ue larger share, 'MY· ith, for each. daughter to enau~ , 11,rriage expenses and this sh?uld be ~n the express condi· 
~on that she would have ~() right of. diSposal. P,ver i~ except 
for maintenanc~ an~ marnage or ~oth.. As p~mted ou~ .bY 
the committee, e~en Dr: Alt~ar ,,D hts treatise, "PoeitiO!l 
1 women in B:mdu Clvthzatlon , recommended that • a· 
~ughter should lose her share upon marriage. The learned 
authors think this m!ght give ~ise to ~n evil suc.h ~ pr!or 
nlienation Ol' temptl\tiOn to avoid marriage and bve m sm. 
But they have. created greater evil by their scheme as 
•hown above. It is futile to ~ay that ~here is sqme reference , 
in the Smritis to. the daughter's 1·ight to .share the paternal 
e1tate. The societ? is govert1ed by the· law and custom pre· 
tailing for centuries and if the son is .Placed in a favourable 
position it is. because . ~·. has to shoulder equal r~sponsi· 
hilities. A suitable ~rovlalon can be made to safeguard the 
rights of the unmarried daughters and to compel the son to 
look afte.r their interest on the hope that he will be 
exclusive owner after their marriage. · . 

. 18. It is wrong .to sup~ose that inheritance . is . governed 
b only princi~les of equtty and good consctence. , The 
r[ght of inheritance carries with it the other duties of 
performing various i•eligioua · rites and ceremoniet~ and also 
other family traditions. In the illustration above cited, a 
son would take upon 'himself the duty of. performing the 

' annual Shradhas of parents, the offerh,tg of Pindu at sacred 
places by pilgrimage and the worship of family . Gods and 
performances of traditional Kulacharas, All this may not 
'trike as essential to the learned authors but• the. Society is 
not to be judged by .their views. · The masses. belonging to 
rich, middle. and poor classes visiting the sacred places in 
thousands at•e a living example 1>f the . true Hindu life. 
Th'~se pilgrimages and duties are Jlot only· performed for the 
selfblessings but also as duty enjoined by Shastras towards 
the parents, and it· was quite in the fitness of things that 
the sons. excluded the daughters in the matter 6£ inheritance 

·and also beat• the rooponsibilities of an ideal Hindu family. 
The more I think of . this innovation the more I find it 
Miinous aftd .destructive, of. the Hindu culture. · 

19 . . 4/,olition of widow's estate. Clmtses 1! and. tit •.. Stri· 
<IAan.-Tbese·. clauses .are meant to abolish a.. widow's estate 
and tljrn 'it into a Stridhan giving absolute right .of owner
ship !'o the widow. This is another serious blow to the 
oontinuity of the property, in .the same · family. Even a: 
widow, with a son would hardly )le in a better 'posi,tion. 
This abolition is so11ght to qe justified on ·the ground that. 
the limited estate renders the property less ' valuable : and 
that widow's estate is a ~onstant sour~e of litigation, There 
;, always n arentet• need ·of help' nnd support in old age of 
the parents and if by misfortune the widow mother has 
disp~sed of her property, who is ~:oing to provide her with 
maintenance! S.he would be reduced to a beggar in the 
~reet while widow's estate preserves the property for her 
hie, inspires the sons· or 'near ·relatives to remain dutiful .to 
~er. How· this absolute right is apt to be 111is·used can be 
JUdged easily from the experience of transactions· :with 

1
regnrd to transferable ·and non-transferable prop~rtv even 
in the hands of males.. · ' · - · • ' 

20: Under the scheme of inheritance Bill, the. condition of 
the widow having issues would, I think, be more precarious 
than before. In the absence of issues, she would naturally 
,inherit. the whole but ·jf she gets a share· with, the son and 
~aughter and losses it in some way, she. woUld be deprived 

' of her very source of maintenance. Property in the hands 
of women can· never be' safe. The learned Authors have 
cited instances of women of other communities but · I wish 
they bad. in mind picture of the illiterate masses, who hl!-ve 
on an average a small holding and a small. house and the 
proposed. fragmentation will make. the life of all uncomfort
~ble. •.nd surely that of the son quite intolerable. No justi· 

· cat1on is, therefore. made out to abolish the widow's 
eatate. . . 

21. St<idhm,_Clause 1$ . ..,..The .learned authors have given 
absQ}ute right of disposal fr~e from all control by th~ ~US· 
band but in doing so they have included all the limited 
.. tates in the eategory of Stridhan. If the control of the 
husband is ·considered unnecessary in view of .the adv;ance 
o! women, the term Stridhan should be necessarily restncted 
to what it indicated ·under· t]le Hindu L~w. The lea~ed 
authors. have divided · Stridhan in two categories from, VIeW 
P?lnt of inheritance, which is again an innovation . and 
11olen~. break from the. original Hindu Law. ·The Jimdu 

' La'Y·I(lvers contemplated onll" on~ kind . ·of auccess1on to 
· Stndhan. This new artificial. mode adopted by the authors. 
would be unnecessary if the women's limited estate is pre: 
je~ved. . There ·is obviously a · sound principle. under· 
Ytng . these two kinds of' property belonging · to 
thm~, namely, her absolute property and limited property. 

e nghts over the •former, i.e., strictly Stridhan, may .be 
,inlhrge~ but property ,with' liinite.d interest is essential. both 
. n T: mterest and also in the mterest of the reversioner. 
half eb other clauses of the B,ill relating' to full blo~d and 

· an lood and other matte~s are not of controversial type ad· ~mh.ody genera). 'principles. The bill is. most objection· 
a ,i

111
111ts main features, namely, includina. the daughter· as 

estate u. laneous heir 1Vith the son and ab.olishiDJI' widowls 
or for the. matter of that. all \ife estates for women. , 

nity. It is hardly neces.sary to em.rhaain that the masaea 
are ·still conservith•e and orthodox,. a fact which bas been 
completely ignored in drafting 'this Bill. The masset~ are 
likely to get unnecessarily prejudiced against the Govern· 
ment with a feeling that they are being deprived of their 
personal Law so closely connected with their freedom of 

·religion, ' , · 
30. ,Jl'hc Hindu Society has been content with uncodified 

Law for centuries. In faot the texts of Smritis are in form 
· of Code in Sanskrit. · English translat;ons of t•ommcntarics 

nnd texts became necessary for' facility of British Courts in 
~ndia and that is quite enough to administer the Hindu 
J;Aw. To prepare an Ideal' Hindu Code, one must have 
llintlu mind with true Hindu·conception's ·of Hindu· religion. 
Because it is not. possible. to draw a border line showing 
where religious sphere ends nnd where Legal sphere ,begins 
nnd in .other words where particular act.' or omission becomes 
sinful .for oneself ot• the deceased-ancestors' soul. 

For the fore-going reasons I would emphatically oppose 
the'e two Bills and I would further humbh· submit that the 
l'c\'y proposal of codification be dropped by the Government. 

. . Public Prosecutor, Amrnoti. . 
(1·1 Clau~e 2 (h) defines the term 'son' and includes a ' · 

Kritrima ·and Dwyamushyayana son. The Kritriina form of 
adortion is prevalent in a very small part of India 
'(Mithila :Province and round about) while Dwyamushyayana. 
form is to be observed - in Malabar amongst N ambudri 
Brahmins. Of late one seldom hears of such forms of 
adoption and \t 'i~ high time that these forms· of adoption 
are not • recognized. The form 'son' sl)ould 1 therefore 
incluclo natural son or adopted (Dattak) son. ' 

(2) Clm13~ 5-Emunerated heir3 . ..,-ln class · I (s~multaneous 
heirs) are included soh's • daughter and· daughters daughter 
who succeed in Jlref'erence to mother, · father, brother and 
bt·othcr's son as thev are included in class II. This provi· 
sion contravenes the long established line of heirs called 
b·• · Vijnvatieshwar as the compact series of ·heirs. It will 

, nfenn that son's daughter and daughter's daughter, who are 
··relater! throu~h females are. nearer to the intestate than 
· ~'·en t.he mother, father and the brother who are ,the a~nates .. 

of the intestate. Such preference shown · to. daughter's 
~·u~hter and son's ·dau!l'hter' does not appeal to reason. 
These ·heirs should therefore lie removed· from class I and 

. put in clalis II before brother:s so~'s sono while other father, 
brot11er. · 11nd brother's son should be included in clasa I 
nfter daa~htei·'s son. It will be observed that the Hindu 
law 'inheritance (Amendment) Act,· of 1929 did not disturb 
the compact series ,of heirs.· ' , . , 
" (3) Olause 7 (d).-This clause seek~ to trea~ unma~ned 
and married daughters on eoual footmg. This does not 
~npear reusonahle, · as married daughters are by reason "~?f 
t.heir marria~e provide~ for and are s~p~orted by the!r 
husbands. :Moreover m case of marrted . daughters , thetr . 
marriages nre 11s a l{eneral rule, presumed to have been per· 
formed from out of the income or Corpus of the e~tate of 
their .fathers. To make no distinction between marrted a_nd 
1inmarried dau~hters · is to nut premiu'll on the former wh1ch 1 

does not anpear sound. I , should therefore suggest t~at 
nnmnrriecl dau~hters should succeed b~fore marne~ 
dau~ht.ers. W~dowed daughter~ mnv ~e treated. ~qually 
with wa.r1·ied daughters from pomt ~f View of ~uccesston .. 

(4) Olau~e U-Order . of aucce~swn t~. Stndhan.-'~Vlnle 
rlouse 2 (i) wisely ahohshes V4rtOUS ~mds of Str1dhan 
(Technical\ Non-technical. etc.). T~ls ~!•use •ee!J!S to 
divide Stridhan for purposes of succession .. mto· ~'~O kmds : . 

· (i) 'p1·opertv inherited from husband and (u~ all other pro· 
perl.v. This distin~tion whi~.h ·is arbitrary should be 
r"em~v•rl nn<l there should no lon~or l>e separate classes of, 
h•irs for · •nrr•••ion · t.o 8tridhan. In suh·clause (b) 
daugh!m·'~ dau~bter who i• remoli>r than the son of, th,o 
intestate fpmale should naturn\ly 'find plnre after the s~n s 
•oil a'nd before the son's daughter, in. the tima of s~ccess10n. 
The preference shown to daughter'~ daughter ·by, th1s clause 
over son and son's son does 'not appPar to. be founded on 
any good basis. , , . . · 

I rna" note that I agree with the Jeeling helt! generally 
n the edqcated that . such a. legislation should not ~e 

. ~~de~aken nt a time when the condition of war are rrevail• 
·mg. ----

Public Prosecutor, Sam~or. , 
'!'he Bill embodies' a common law of intestate surcesa1on 

for• all Hindus in British 'India. In view of the fact that 
the mitaksbara Jurisdictions have already ac&pted lhe 
chan~es made by the Hindu law. Inheritance Amen~ment ~ 
f 1929 givin~ a higher plaoo to the son's daughter. daughtffis 
dau~ht~r sister and 1ister's son, they s~ould fil)d no 1 

• 

· ' culty in' accepting now a. similan promotiOn t,o htghel t;nk 
of paternal aunt's son and the maternal aunts or unc et1 of 

. aunts' son who are inchtded in the Dayabbaga scheme o 

•. * * * *' 
, 29. To 'suni. up mv criticism on the Bills, the !ea!'"ed' 
a~thois· ha v& departed from the very fundamental pnnc1ples 
·'Wlthout anv justification only to meet the c~ .of the few 
•o.ealled educated .refo~e~ section of the'. Htndq commn.; ' 

ar sucte. sion. A uniformity of law would be ~ec~re.d .bY 
~~. provis~ns of this Bill if the D.ayabhnga . J un~diction 
accent the few cban~tes introduced m the. Bill which are 
needed to assimilate the two ~chools hi tht.s .matter. The 
other feature.. of the Bill constitute. a. very Important reform 
in respect of the Hindu Women's bm~ted e•t.ate and rem.oval 
of sex di•ounlification in that the B1ll abohshes the . Hmd!' 
Women's limited estate and removeli the sex d~quali· 
fication bv which Hindu :W?men in.·p,ene_ral ~ave httherto 
be•n, precluded frol'(l inhenting prop~rty m vapo~s parta :of 

. Jndia, J fully· snpport all the pl'OV.lSIOn~ of the Bill.· . 



* I 

Brr.r Assooirr.tion; Jubbulpore, 
H;ndu Law, as thaa been wrongly supposed,, has not all 

along been unchanged law,· but bas. on the ?ther hand ro· 
gressed with the progress of the Htndu. Soctety and cu ture 
of each particular Society. Chang.e IS however, not to 
be found in the original aourcea of Hmd~ law a~though tb~re 
have been interpolations in Smrutis, but ·~ the ~terpr8etatto.n ·von to the Smrutis or to the comll)enf:an~ on the mrutta 
ry ·different Schools, which developed m dilfer"!!t parts of 

· country such as Bengal, Benares, Maharashtra and the. 
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Scuthem Countries. · · 
Person&' brought up under different traditions have. foll~w· · 

ed their own different schools of thought and a co~iJ!catiOn 
f the whole of Hindu Jaw or one part at. one tlDie and 

:Oother rart at another, will certainly work a v~ry great 
hardship upon persons ;of different schools w~ose tdeaa .~re 
now settled with regard to the law by which they are 
ovemed. A legislation by which a M.arath.a should ,be 
~ed to follow the Bengali aystem o( mhentance or , 11o~e 
1>eraa would never· be liked hy any Maratha. or a ~eng~•· 
Nor there is any ·national emetgency specially. th1~ ttme 
which· could be &'Oived by any attempt of cod16catton of 
Hindu .Ia w. The broad principles of each schools of Ia w 
are now settled and there is no reason . why they should be 
disturbed. We are certain that if an election takes place on 
the baais of a question whether Hindu· ~w should or should 
not be codified not a single member wtl! be sent who ~dvo
cates a codification of the whole of Hmdn l~w, .applicable 
common!)' to any person being in any part of Indta. 

The Bill wants to force upon ~ aocie~y .something which 
is altogether foreign to the mam pnne~ples of Hmdu 
Scciety. ·some ot the definitions, ,it appears, have .been 
borrowed from Roman Jaw as declarmg a. woman A:gnatlc of 
her fulher 'Which is no where found am?ng t~e .Hmdns: ; A 

· ll.initu Society shoulq never tolerate dtaruptton of. JOint 
Uindu coparcenary by giving a share to the daughter m the 
case uf inheritance recetved by the sons on the death. of 
their father, whose prop~r•y ·was a self ~quisition, 

Under the present luw the self acqutred property ~f ·a 
Father becomes coparcenary property of the son on hts death 
with all the coparcenary incidents of the joint ancestral · 
property. By introducing a daughter as one of the. sharer~, 
there would be an end to all coparcenary property and m 
any .,..e there would be. disruption of jcjint family estates 
when. a .married daughter or a female clatms her share .. 

. In 9 c:~~ses out of 10 a married daughter will al:ways ~ct 
in accordance with the wi~es of her h.usband or hi~ family 

. and no Hindu Society wtll tolera~ mterference. m the 
management of estate by third person. , _There- 18 also . ~o 
equity as such in favoul' of daughter except, perhaps 1n 
cases in which rroperty left by the father is worth Lakha. 
In Hindu middle class (ordinary•) family and ·in all lower 
classes the expenses of a daughter'• marriage are more than 
the .bare which is sought to be given by the B~ or a .. 
share which she .could have had if she had been a son.. On 
the other hand she ~ entitled under the present law to 
inherit property as a widow of her hnsband, as a mother 
of her &'OD and as an heir of any· of her agnatic relation of 
her husband in case she happens to be a person governed 
by Bombay School of law. Everi by the Bill a daughter is 
not entitled to any· share in casea the estate is anceatral when . 
the family is governed by rule of survivorship. In Beng&l 
she will always inherit and will be a constant so)lrce of 
trouble to .her brothers whet will like to Jive in joint estate • 
on their father's death. It appears that Mohammaden 
idea, of giving half share to the daughter has been influ· 
•.ncing the committee. Under the present law the widow of a · 
·pre~d son or a grand son is entitled to a shafe which , 
. her husband would , have got a partition. This 

' waa on the basis that a widow is entitled to maintenance 
and the maintenance cduld be jixed te the extent of income 
which th~ ~usband. conld have had in the family estate if 
be was livtng. Thts change by. act. of 1937 did not work 
any .ba:rdahip as a widow took no more than a widow eatate 
or I1D11te~ e&tate and the 'widows in Hindu Society do ·not 
hke ~ live separate from hnaband's family.' A share given 
to mru,w~ by ~ of 1937 is itow taken away by this Bill 
and thu 11 agamst the progressive ideas of the Bill; · · 

Stridhan has been wrongly defined as property acquired 
by woman by inheritance, by partition or in lieu· of main· 
tenance a!ld this was never ao under Hindu law. The 
framers of the Bill ""eem to have a special !avon!" for the 
daughter bv giving her still further the whole of her share
of a widoW, her mother, which the mother got from her 
hnsband. Taking for itJStance a Hindn dies leaving a widow 
a .11011 and a daughter. A widow wi!). take 1 share, .a aon 
will take 1 share and a daughter will take t share. On the 
death of widow the property, wrongly described by the Bill 
8f her Stridhan goea to her daughter: The daughter no~ 
geta .li more than the aon., · 

The fra.mera of· the bill have drafted aome part of the 
Mitakahara School of Succeasion on the Dayabhag School &'0 
far u datant heirs are concemed. This seems to have been 
done in acoordance with what they thought to be equitable. 
w~ do not know whether the general -people will agree with 
them~ .Instead of correcting present defects of , Hindn law 
u admmiJt.ratea by conrta, the present law haa -ggra.vateq 
~ hart~~ dOne by lllilin~etmg ,Hindu Law. 

. District Bar Assooia.tion;Yeotmal. . 
(lJ The ·Association agrees with the main principle of 6ha 

Bill about abolishing the Hindu Women's limited eetate. 
(2) Daughter should not inherit simultaneously wit\> &'OO 

and widow but should inherit after them. • · 
• (3) Widowed daughter·in·law should take a share equal to 
the son as laid down in 'Hindu Women's Inheritance Act 
Sec. 3. This portion of the said Act should not ·he repealed: 

(4) In view of the above two clauses thl enumerated heira 
in clause 5 should be am~nded as follows':- . 

Class I · (i)· Widow, son, son of predeceased &'On, son of 
· a pr\lileceased aon'a jredeceased son and 
widow of a predecease 'son. . 

(ii) Daughter. 
•(tii) Daughter's son. 
(iv) Son's d'aaghter. 

•. (vo) Daughter's daughter. . 
(5) Corresponding am~ndments should be made in other 

clauses by dele.tin~ . "daughter" wherever she .comea aa a 
simultaneous he1r m class I. · , 
' (6) In cl~use 13 of t~e bill, it is provided that the pro
perty inhertted by a w1dow from her husband shall devolve 
upon her. husband. . , . · 

It is necessary· to extend the same prmctple to the property 
inherited by a widow from bel' son, or other male · relativea 
of her husband or property received by partition for her 
husband'~ or son's share. · 

This. property also should de'lolve upon the heirs of the 
last male holder from whom she i'lherib· and not . upon her 
own heirs. · 

(7) Vue provision should be lnade for ·the maintenance and . 
marringe ~xpenses of unmarried daughters. . ' 

' . *' .... '• }I 

--·-· 
. Mr. P. A. ~andit, Advocate, Bh~ndara.. 

l. The Bill is not a codification of the Hindu Law 'of 
succession as it entirely changes the Hindu Law of succession 
fundame11t.ally and it is doubtful if the genera.! pnblic will be 
ready to accept such a change in. the Law. 

2. The spirit of the Law is good. j3ut it is likely to solit 
up the property ev.en further as. it introduces further sharers. 
Tho daughters shares will become their property. ~ ' · 

3 .. 1'hA creation of absolute property in women .:Viii he a 
great' change in the Law and is likely to take the property 
out of the hands ·of the fnmi~J. The life iti the villages is 
yet much more on the lines of old ideas· and the villages being 
the greater part of the country the m&joritv is still backwards 
~n.d ~uch a c~anga in the La": giving absolute property to ' 
tlhterate and Ignorant women 1s likely· to upset the whole 
$tructure of the Hindoo Law and seems to be not acceptable . 
E1•en the men i~ villagee are n!any times victims of intrig~in~ 
pct~ons and lose their property. In the case of women 'it will 
he worst. This change should therefore not· be made. 1'be 
percentage ·~f ~are literac~ in village's is practiC31ly nil .. 

4. The . bill. 1s a great' Improvement as regar!ls the r1ghts 
of wom?n but it . is,doubtful if· it wili realiy be good ior 1 

~he. soc1ety 8ll a wqple. The splitting up 11 property which 
Ill ·ltkely to happen, will not be "· good thing. 

* ~ * * * 
--4-

.Mr. L, R. Abhyrr.nkar, Advocate,. Yeotm<~l. · 
1. 1\t the outset I may remark that the Bill contemplates 

almost a revolution against some established notions such as 
"Limited Estate" "Legal N:ecessity'' and so forth. · · 
. 2. 'J'!Ie bill evidently aims. at· bringing on a par sustallfia: 
mgredtents of Mohamedan Law and l'ndian Succession Act w1th · 
those of Hindu Law and this aspect of the ca.Se bas to be 
chrefully .seen through. • 

3. I find myself in entire agreement with the abolition of· 
the 'Limi~ed Estate' of the widows ot· any females. in respect 
of the property jn any manner inherited. or acquired . 

~ ·4; I do not agree. with non-re~cignition of inheritance or 
. rights of partition given to widowed daughter-in-law b;)' the 

Deshmukh Ler· lation.' . Reform must be going ahead and not 
retrograde. J ia a fo!'tnnate circumstance that owing to, 
Deshmukh Act and the present developed concl'ition of law of 
adoption t.hat people have begtin' to look at the widows in 
the ·Hindu families with a: different angle of vision. 1'~e 
mangement that n \Vidowed daugbter·in-law gets a sba~ 1n 
the father's estate under the proposed legislation is sufficient 
to dispense· with her right to inherit in her husband's estate, 
is .altogether faulty. The experience gained shows that. a 

• H.mdu father howsoever poor tries his , level best to g1ve 
ht& daughtet•. to a wei! to do man and it is more than probable. 
that in many -instances a widowed daughter-in-law will ge.t 
unthihg by way of inheritance from her father and she will b• 
de~r!v"!! of, in.heritin.g; in t~e husband's family in the new 
le~1sat10n. - fha po.ttton wt!l be quit<:- ]amenta'ble. T!tus I ' 
thtnk. that the soul of the husband enters that of his w1fe on 
his death should be accepted a§ a correct idea and she ou~bt 
I<• be ll!low?d, !<J illhe;it i!l her husband's pln.ce if iss)leless. 

5. The bill ts haltm~ m as much as it wants to · reserve 
''Survivors~jp" or "ri~ht bv birth" the last 2 doctrines 1111· 
known itt any .other jurisprndence and there is no particular 

, ,-•~ron why thts should be allowed· to r.ontinue hete after. 
particu'orlr when the inftux of Weste..; ideas of separa~ , 
tnl.i~v are gettintt in~rained by 8 cont.ad of 100 years with 

. Br•ttsh people. . The tendenc:v in the Hindu families is to 
separate at tho earliest period and the abolition of survivor
ship or right by. birj;h would not be deemed ~ drastic or• 

0 
~it\lstropbi~ ~~nge, _ Sqrrivqrsh!p j~ ~ gre~~ · bh1derance to 



talllenLaey ;;ght and is an infringement. of _hidividual 
tel 10 oll!pose of ones own p1·operty, .Ill the ne1gbbourmg · 
~~~ce of .beuga..t" wluc11 io governed by l>ayabhag, toe above 
~ wequilles .uo IIOt exist and. we w:tl uot aware u any 
!.rd.lmp JB being 1e1t. .t'cop1e will get ac~ustomed 1n. cou1·•o 
oflllll& to tblS onange. lSo aU property m the hands Ill a 
):lindu 8hould be hei'ltable ~ult as m the .uayabhag Law. 

6. ".l'be delinition of ".lie!ltable prop!ll't~" Ill detect1ye as it 
doe.t not jnclude property m the bands ol a sole sumvwg-co
parcener, which e~en at p~esen~. p~se. ~y in.be~itance ana not · 
.0y aurvivorship: lSo the depmt1on ot l!entable property 
aoould include the property m the ha11ds of sole surv1ving 
~»-parcener. . . . 

1 7 The lallguage oi sect1on 19 for cfuquallfy.ng a ml\l"dei·~r 
. ]~e J.nsteaa of word "Commits'' 1t snou.d read "1s 
:!wv1c~d 'tor'' and instead of 'abate.' It should read "lo1· 

abating". 1 f · ·" "t' t 'dh · . · b d · • 8 ln assigning p ace or uu.erl mg s 1'1 an a nus au IS 
ut. too )ow. J..t a widow .·can get the neal'est p.ace why the 
~dower should not get the nearest plac.e ~hen hill turn comes 
particularly as we ~e taking away all limited estate.s; I would 

I place bim •along WI~ the da~ghter. . • • . 

Mr. B. L. Seth, Advoc~te, Sa~tgor; 
j The proposed l:lill makes. some very revoluti~ary changes 

ill ihe exll!tlllg Hindu Law a~d therel.ore belon _It 18 en~cted 
· to 1 w it ie necessary. to g1ve as w1de. a publicity to.lt as 
111 saibie an'd afford sutncient t4ne ~ the Hindu Co~~1ty to· 
~ t its provisions and express 1!.6 considered oplDIOn. It 
iB :t desirable to rus)l. _it through. The fou~ m~oranda that 

ublished as appendix to the proposed B1ll d1d not rece1.ve 
~~[ ublicity and thn Bill in question in m~ny ~aterial 
parlic~Jars depart& from those ~emoranda, . spec11llly ~ .the 
case pf making daughters also hell"s along with a m~ s sollll 
and widow eteetera. . 

2. The drastic changes &l'e :-. .. ,. 
(it To include daughters in the list of "sinuLtaneous Mus 

ill column (5) · Qf the proposed Bill, · 
(ill ·ro make all femaJ.~ he!'"•. absolute ow~ers of the pro· 

perty inherited and abolish )lllllted estates-,column 12). , 
(iii) As a consequence of (1) to ·remove a 'predeceased aon s 

widow or the widow of a predeceased son of a Jlredeceased 
ron from the list of heirs' as provided by Act XVJll of. 1937 
aection 3 (i). . 

(iv.) To regard a woman even after marnage as an agnate 
of her father and of his aguates· and pot a.s an agnate of her 
husband or her husband's · relations. 

3. As regards (i) the ch.ange is a. departure even from t~e 
previous memoranda and 1t appears that .the conseq~enc.es of 
1t in all their aspects have not been considered. It IS lik~ly, 
if given effect to, to lead to · .~coll:Omic deteri?radon bmd~• 
producing. other social 1'epercus~1ons. ~a~e for !n:t•i!ce a c~•• 
of sel!·made Hindu who has bUilt up an md.ustr~a. ~ndertiikmg 
ol inodest dimenJion~ 'dying intestata _leavmg b~.md h1m a 
1011 and 6 daughters. The son will get !th. share m the. under· 
taking, . whHc the '6 daughters wil~ get l!tn, and the mterest 
they get will be absolute. They will thus become partners 
in the. business. The 3 daughta1·s may hav~ ~een. married 
in different- parts of the ,ountry and may fin? 1t d1fficult to 
take part in its management and more convement and profi~
able to sell off their shares. This will introduce strangers 10 
!he business and the son will not be able to keep them out. 
On the othe; hand under conceiva-ble cil•cumstances they might 
bo ablP. tti ~!bow him out of the b•1siness. Moreove1· undel' 
~lause 13 of the proposed bill the share inherited by' .the 
daughter, will devolve as )aid. down· in sub-clause (b), 1.c., 
go again to her daughter or daugliter's ,daughter etcetera. 
This will lead t.o 'lory great fragmentation of the prope1~y. 
What this -will meA.tl in the case of • landed property hke 
villages or a residential hol!se can easily be imagined. . The 
objects and reasons show that it is expected that the provm~es 
will ,later pass legislation making the same rule of suc~ess1~n 
applicable to agriculturaJ lands. The' consequence of th1s Will 
be disastrous so far as agricultural holdings are concerned. 
: Moreover under the proposed legislation a female is placed 
1u a better position than a male. ' A woman can succeed to 
her husband and get a share equal to tli&t of a son in his 
p1·operty and alSd at the sam~ time get a· share eaual. to half 
of her brother's share in her lather's property. The son on 
the other hand can succeed onl)' to "his father. It .. might . be 
urged that this will be counter-balanced by h!s w1f~ l!,ettmg 
a share in her lather's ,estate, but really speakmg th1s 18 not 
so because what his wife gets will be J{er abt~tlute property 
and not his. Thus in the . anxiety to improve the lot of 
W?men males have been placed at a disadvantage as compared 
With females, and as generally ·women arP not advent11rous and 
do not take to commercial or industrial pursuits the ~nse· . 
qu~nce af this chan~ on the economic condition of tlie Hmdu 
•ociety \'Viii be profound. . . . , . 

It may be al'gned that this can .be avoided by making a w1ll. 
This is tl'Ue, bnt the task will be unpleas•nt alld there is liardly 
any justification for ·forcing him .to such a ·course. .. ' 

As. a consequenc~ · of this change, change No., (u~ a.bov~ 
mentioned has been made and a predeceased sons w1dow o1 
thp widow of 11redeceased' son's predeceased, son, are remov;ed 
from the list of heirs to their father-in-law or grand father·m· 
law and in juStification of , this "change it is urJZed ~hat a 
lather-in-law is more likely t.o disinherit a dau~thter-m·law' 
th•~. is a father likely to · ' disinherit ]lis ?wn daugh~r by 
It Lklllg a will. But if it was only wtth the obJect of 
&uaranteemg proP,er maintenance to such widows that the .. 

aboye chunges are proposed1 the objec~ could ;ery well b• 
a~h1eved by prondulg that aa a man tould not deprive hia owu 
WidoW' of ber prope1· mamwnance by d~vising all hia property 
by Wlll, so he could also not deprive· the widow or Jua 
predeceased son or. the widow of predeceased aon of the 
predeceased son or any other such fe~nale relations whom it ia 
intended to protect. agamst similar vagaries of the testa to•·· 
by devising away all his property. 

It may be urged that fragmantation of property also takes 
place under the existing law when the property is inheritad 
by a man's sons onlv. '!'his is true, but lragmantation in such 
cases is not a great as it will be under the new prop011als. 
"Moreover the. male desendants of a man usually reside m the 
same place and' not. at differen~ places as the f\llllale desendanta 
are in most cases likely to do. Moreover it is not an uncommon 
thing for such soilS to continue to live Jointly and manage 
their property jointly. .Under Act XVlll of 1938, no. doubt 
a widow and 118 already referred to above a predeceased son's · 
widow etcetra have alSo been introduced as heirs, but unlike 
daughters they reside usually in the family and therefore 
there has been no such complication created by the chango as 
is likely to be created by making daughtera also heirs along 
with the sons and the widow.. Moreove~ the widow etcetera 
under that Act only got a li~ted Hindlt' Widow's estata and 
not an absolute estate and after their death the property would 
revert to the ·heirs of their hu.sband and so the change made 
\Vas not so drastic as it would be under the proposed Act. 

For all the above reasons it is not desirable to include 
daughters also in the list of simultaneous heifs as ia proposed 
to be done in clause 5 of the proposed Bill under class I. It 
is better to leave the 'position 118 it is at present. It is. not 
even necessary to make an unmarried daughter an heir as was 
p1·oposed to be done in the second memorandum. There is no 
need to distinguish between unmartied, married and widowed 
daug~ters. ~nd . theu,e should be. no objection to the abolition 
of tb1s d1stm~tien m the ~roposed Bill . 

. . 4 .. As rega~ds change (ii), the present experie!lce does not 
JU&tlfy grantmg of an ahsolute estate to the female. heirs 
and abolish, limited. or restricted estates that the Hindu 
females enjoy uptil now. No doubt education is increasing 
~mo~g ~omen, but as 'yet the nwnber of educated, women it 
mfim~eslillal. . They have . shown· no busines• aptitude or 

.capac1ty for mdependent JUdgment even after education that 
they have received. When widows inherit. estates from theit 
~usbands usually tl1ey fall a prey into the hmds of desiguing 
nod unsc1•upulous persons and Wll8te away the income from 
their 11roperties: They are saved from wasting away the pro· 
perty Itself because of the prohibition on their ri~hte to do so. 
It has been urged, that in India. Muslim, Christ1an and Jain 
women en:joy such 1-ights, Among Muslims no doubt )aw allowa 
dau~~ters also a sh11re but in practice it is seen that in many 
famihes t~ey do not get any share. :Moreover the rule is not 
looked w1th favour generally as it leads to very great frag· 
mantation and .consequenr _economic poverty. . 
. As regar~s JaiDS, the WlCIOws no doubt have absolute right. 
!" self·a.cqull"ed p~perty o~ t~eir. husbands if· they have no 
ISsues llVlng,. but . m ~r~ctice 1t 1s seen that such rights are 
usually exerCised m glVlng away the property tp temples or 
lead to the squandering away of the property by the widows 
who are generally illiterate and inexperienced in the w&ys of • 
the world and fall easy prey into the hands of cunning an~ 
unscrupulous persons. So far as Christians and Parsees are 
con~erned they . are very few in· this country and therefore · 
thel.l" exa~p!e cannot· be . taken a8 a safe guide. Beside! even 
many, Chn:<t1an converts m India in practice follow the Hindu
Law rule m such matters. 

Thus the . ·~isting conditions do not justify conferral of aD 
absolute estate .. ?n Hindu female heirs as proposed in the Bill. 

.s. C~ange (m) has already been dealt with while dealing 
w1th· (1) abo.ve: 
A~ regards (iv), this o~ends against deep rooted Hindu 

sentiment that after 'marr1age a daughter is reborn in -the 
Gotra . of her h~sband. and b~comes ~baolutely ·one with her 

. husband ·~~ h1s fal!nl~. ThlB sentiment leads to happineaa 
of the famihes and 1t 1s not desirable to destroy or weaken 
it in t11e manner prop'osed in the Bill. 

~· As regards othe1· provisions in the Bill clause (10) seems 
quite redundant as inheritance of this nature is DOW qui~ 
obsolete. . · · 

Clause (11) may be retained. · 
7, In clause ~5) ;:lass 1, son's son's daughter, son's, daughter's 

son, the son's daughter's daugbtar, the daughter's son'e son, 
the daughter's. daughter's daughte!;_ have not been included. 
fn~j~de~e~g ct::c:. descenda~ta of a person can very ':"ell be 

8. If female heirs are not given absolute estate &B propoaed 
iii the Bill, clause (21) will have to be also changed and the 
111le of Joint tenancy maintained as' at present. 

Other provisions of the Act ·seem to be not open to any 
objection. 

Rao Bahadur S. M. Pa.rande, General Secretary, 
A. I. V. S. Sa.ngh. 

• • • I would submit the main objections why the 
propose[ alterations in the ancient Hindu· Law cannot be 

' acceptable to orthodox Hindus. 
In the first place it disreJ(arda the main .principle of 

Hindu Law. that inheritance should be .regulated bv .the rules 
of spiritual benefit that an heir is able to confer on the 
-deceased. !J'lle capacity to confer spiritual benefit depends 
·on Shastric 'rexts and would not arise from inheritin~ the 
propert;v at the sweet . >rill • Qf the Legialaton. This object 



\lould be b,ustrated by .apme , of lhe . ~t.eratiOJI.& propo>ied by . • 

't.h~v:a~ ~ti~ f~"t ~ould. o::Cupy in aoclety' depends 
upon IJ!e general ·~tructure. 'of eacli society. 'l'his. structuxe 
<Uiler$ accordmg to tile ultimate objec~ tbat a aoctet~ places 
be1ore it. Un.Wce ev<l!'Y. other aoc1ety . m the Wor~tt; the 
Hiodu aocielly a.~tacbes or ia requtrea to . attach. vecy great , 
importance to improve spiritual ~tde . oi 1ta ruembm wmle 

• engaged ill lill ~poral affairs ·u! hle. +·ue position tnat 
Hindu Law haa assigned to females LS fol' thetr own Lenefit and 
for the benefit· of tbe society .. Consequently th~ reeson tllat 
tlleir tJguts to proJ>•·•I ate lM oiii!UIII' to •uu•e or telll41e• Ul 

COilliOUIIJtles :fouo~ Lll" olliCr<IIt fellgiOUS bat. 110 IOI'C6 Ill . "• 

lnt.roductton ill Hm~u suc1e<y ox a· pe'p~tuaJ 1mr betw!ICIJ . 
two sexes brought auout by undue muepeual.uce acqutreu. 
by temal~ w certll.ln societies is by. no means. . destraolt, 
eV!!ll IJ!ougb sucli societies boast of bemg niOI'b clvtlizea ~<nu 

~=~tion of females aa .imu!taneous heirs would hAv~ 
the efiect of breekmg up.~ the property into more numerous 
snares; and substitution o! absolute ownership in place of 
liie estate contemplated by the Bill would only augment t~e 
e'lil. W!lere property is small, receiving a small share of· 1~ ' 
in p.lllce of the legal and moral hi11ding on the male members 
to support tllem would be a poor. consolation .'to the widoWs 

. of the family and a very inadequate provi'sion for life. 
The provuion ill clause 17 of the Bill will have the .effect 

of disintegrating Hindu famdies «nd gradually breaking up 
the Varna arrangement which has been con~idered the citadel 

, of strength of the system of ·.Hindu Law. The Hindu ' 
society, with such racial pu1·1ty us· it bas at present is 
indebted to the Varn~ arrangement which this Bill will have 
the effect of undermining. ' , , . 

Rindll.!l consider their .law of Divine origin. They cannot 
· tolerate interference 1xith it by any Legislatur~. More parli· 

cularly, a mi11ed Legislature which is •unable to conceive • 
the whole plan of the law is not a proper body io codify 

· · the law. Though cert-ain th1ngs now proposed may look 
• harm1l!.ls, t.he .att~mpt to bring the whole law 'under· the 
jurudiction of such • Legislature is most offensive to ~hem .. 
.ll:.specially at a time when the Govcrll!llent can iiJ.afford to 
, disregard. the wishes of the Sanatani Hindus, introduction of 
· such Bills is most inopportune. · . . 

* * *' * • 
Colonel S~ K. V. K~kde, 'N~gpu.r. 

I consider the main features of the Bill as described on 
page b3 of the· 0. P. anq ·Berar Gazette of '19th June 1942 
118 sound and satisfactory. ., · 

I do not feel myself competent to gn·e an Opinion on the 
details of the Bill. · · -·---
Honorary . General s~creUl.ry, Assoaiati~n· of the .All~ 

· India. Women's Conference, South, C. P. Branch,' 
· Na.gpur. · . 

, Botn the Bills· uf 
1 
Hindu Law Committee, \\'ere explame~. 

to and dtscussea lU our meeting llei<t ou ~6tll J uty 1\111~., 
"l'he opuuon of our J:lrauch is g~ven .tlelow :- . · 

'lllere l!lln be no two opmtons that the codification of tlllo 
liwan Law retatmg 'to Intestate ~uccess1on •nd Mamago, 
wil1 be Jleartlly welComed all over lndia. 'fhe cxytllg neeu 
for certa1n retorms, attast, IS .gomg to be· satisfied by tbe•• 
measures. 'fhe changes that the Committee has •ntt·oducoa 
are most W~Sonaote a.nd the codified bills are muc~ simpler. 
We deeply ,appreciate th& following reforms pat'ticularly, 
}· Women s Absolute Right to 

1 
pl'Operty, 2 Daugbt~r'• 

nght to share. alo~g with the son, 3 Proof of widow's 
11Dchast1ty durwg husband's lifetime, • ' ' . · • 

.. .. ' " ,• * • 
~ We, now only hope that 

• the remaio.iog Hindu Law .will be codified at an early 
date', ·so toot the whole of the codified Hindu ·Law 'w1ll come 
into force from January 1946, and the Provincial Legislature 
will, follow suit and enact the necessarv legislation in resnect 
of Agricultural laud. ' • • 

. . No. 7.-ASSAM. . 
From the SecreUl.ry to the Government of Assam, Judi- · 

cial and 'General Department, to tha Secretary tq 
the Govemment of India, Legislative Department, 

·No. JJD. 160j42/159, dated Shillong, the 15th 
September 1942. ' . · 

I am dire<:ted to say .that in the opinion of this Govern· 
meut tile g!!lleral pnnciples enibodytng the Bills ·seem to be 
so011d and to re<!Ognille .the modern changi.rig of ideal.s and 
the Billa wi.1l no doubt be welcomed by . certain sections of 
tile Hindu c.ommunity. 

Copy of tbe Advocate Genetal's note dated the 5tb 
l:!«pl<lmber 1942, Government Pleader, Dibrugarh'a letter 
dated the 1st A~llllo! 1942, opinions of the Sccretuy, Bar 
Al!I!Ocil!ti~n, . Haila~.andi, th1 Additional Sub·oludge, Assam 
VaU~y Dutncts, the President, Gauhati Lawyers' Association 
aud the Secretary, Nowgonl!' Bar Association. is forwarded 
here~th fot the· infonnation of the Government of India. 
It .. 'nll be' ~o!t«ld that a variety of opinio~s have been 
eboted -rangmg from the ~eneral approval of the Advocate 
Cenmll. to the uncompromising opposition of the• President 
Gaubah Lawyel'll' A~I!.OCiation. Certain opinions have bee1i 
received from ~dividU&I inftuential IIUlmhers of the Bar iu . 

lisam, whi~h 'wil! .. be Jorwarded if th~ GoVMJ~~lll Uf -Ind11 
Do . .nest~ •. · ·· •· '. • · · , 

\l'ne nuJs wet'e pubhs~e<J. 111 Engush 111 tb~> .1\~~ant Gazettb 
aated tile 17tll·June 11142. 

1 
• 

Advoaa.te, Gene,ra.i's note. 
1 supput·t botli tne B1Us: 'l'hey a11U at· ~octal practice au" 

w1JJ l'ecelve tnll support 'ot the p1·ogt·e•s1ve s•ctto'no umoug u. 
tncy uo · ·mdeed m~ke sbme revolutlonal'f cbanges. but tha{ 
11 nieVltable. · Idea.!:! antl tdeas have cnanged ~nd ate 
chaugmg und i~·1s the buswess of ~he Legtstature to take .note 
ui · tJiem: ,;:,ome of the cnanges even· tne· ort~odo'x :l'unatt1 
lVIII be prepared to support. . · 

1t is unnecossa1·y to criticise the ,Bills m . details. They I 

; •moody prmc1ples which in the ·face of. them, appear to bt 
sound . .'Any scheme wo1•ked out ·on their basis would deserve 
11 tr1al. '!'ne Legisiature will undoubtedly watch. the reae. 
lions. and Intervene when . and where necessary, Soc1a~ 
pmctice can he·· the only criturion and every system of Ia• 
must undergo change~ as· the idea of social practice changes: 
'fhc · Bills are a move iownt'lls that ideal. 

The "Deputy Commisstoner, Lakhimpur District, 
· •. , . . . pibr.ugarh~ • . . . ·• , . 

There Ms· been. gr~at improvement ' in ', the position o1 
wom·en 1n the matte1• of· inhetitance. The great point is, that. 

, 'tile · bill • to. codify Intestate Suceession embodies a co11111101 
,Jaw for the· whole of ·British India\ It 1•emoves 'sex dis· .. 

· qualification by· which Hindu women were generally pl'ecl~det. · 
fi'Qm inheriting property. Still much remains to be rlone it 
this matter. · .lt will be easie1· to effect these improvement\ 
ID time-if it 'is once accepted that Hind11 Law •can :b, . 
changed without any refer~nce to the anc1ent texts of th< · 
sages who sttt·elY laid do1~ti law for theh·. times only .and not 
tot• all time to come. . · . 

One great· improvement illCOiporated in the 'bill for regula· · 
ting Intestate Succession is that it has abolished Stridhan 

.and conve1·t~d it· i~to full ownership. The peculiar concep· 
t1on of Str1dhan . 1s ·nGwhere prevalent except among th-. 
liindus, 1,'here is DG reason' whv the Hindu Women should 
nor.· exercise full-ownership over property, 

Th• 1\fitakshara branch of Hindu Law seem• tci 1•equir~ 
furthel' · changes. :!.{'any of )he modern ideas of .the 1 

payabhaga S,cbopl •Of IJ!• Hindu 'Law might have been 
mcorporated m 1t. • •· • . ·• • . 

, ; . ~eoretary, Bar Assooia.tion, Hailakandi. 
. .!Ius b11l to a'!'end and codify the Hindu Law relat.iug to 
!"testate successwn·. ~oes ndt apply to agricultural lands. 
Thet·e should be sumlat• and simultaneous· endeavours in 
C?mp~tent quarters to .codify laws to covet• cases of devolu. 
tlou m .agrtcultural . assets. Unless there is wholesale: change 
fn t1,1e hgh.t of present environments we· are 'not in favour of 
makmg thmgf more cumbrous. ' ' ' 

The distribution of property 'though ·welcome in one wav 
~h~ be n ~ourc~' o! economic e~haustion in Hindu society. 

saluto1y PI'IIIC1ple of the !'ights of pre·emptio11 In a 
:~~~d~~~d~! ~01'm that of 'Jumping-up' should thet·efm·e be 

* * * * 
_Additionai Sub-Judge,' Assam Valley Districts. 

!n Clause 2, Sub-clause 12) (b) it has been laid down that 
a. mamed woman is to be . deemed to be an agnate of her 
.fnth~r and his ~~n~te~ ·and not an agnate of her husband 
OJ• h1s. agnat~s .. lh1g IS co1~trary. to the prevailing usage iu 
the H1~du So~tety and agamst . H(ndu sentiments, Marriage 
of a Hindu g1rl has the effect of severing Iter from her 
father's Got>'Q and transplahting her in .her husband's (Jotm 
1n .. the same ~!BY. as adoption of a son by. a Hi~u dor.s: 
khndu religions-rites relatmg to marriage adoption f.'racldha · 
A•ouch etc., at·e based on the principle th~t a marrled woma1; 
IS . an. agnate of her husband and not of her father. If tho 
prmctple of ~uccess10u sought to be introduced by the· Bill 
~am:r b? sall~factortly stated. unless a Hindu married wom1111 
ite . ~sdn?•tt•. ahn1 ~ate of her father and his agnates then 18 e~lra e t at It should be clearly stated that such ~ · ;!~~~~ 'r" tot,hbe treated as an agnate of her father and his 

· ... ' .or · e ,Pli}'POses of tb'is .<!.ct only. · · . 
i:tn sh~1J~~ot· a~plls, dhsira~lef to. provide, I think, that the 
11overned 1 .Y • w ere a ~nuly Ol' a clau of people arr. 
Such · .1) "ll:eotal customs 111 the matter . of inheritance. 
'courts•P;;~~rc~ustQms are recognized and enforced by the 
or opposed to ;~~~li:~~iic/hey ·be immoral 01• ' unreasonn,ble 

Clause 5:-9illlm I, entry (1 )'.-Inclusiott oi daughter in the 
s~me en~ry W!th &On, son's &On and son's snu's ·son is an innovn· • 
~~n;h~h·Will be, in.my opinion, very' distasteful to inost of 

e . m u mass people who live in jmnt fainilies and to whom 
the. tdea ·of the1r properties goiog out of the family while 
tl·~~~ mal0 descendants arc a!il'e is very repugnant. In . my 
ovhn~gn a ch 'ldldaughters. mamed, unmarried and widowed, 
w e er 1 ess or having chUdren should be put in a 
~depsrhtate ~ntry after entry. (1) and before the entry for 
au~. ers son. k'or Ullp!arried dau!!hte1·s maintenance and 
mcia~~e ·~penses ought to be providell. for as' ~t present. 

. e ,13. . Sub-Clause (b).-The order of Succession 
pro~ded m ~hi& su~-claus'1t is likely to he distasteful to the 

. peop e- of, thts pr0\1DCe. In my opinion son •on's son and 
sonfs son 8 son should 'be put. in t.be jlrst ~ntry and · giv~n 

· pr~ erence to daughter, 1 • 



\ 
1 

elcome· the· abolition of the limited estate o£ a Hindu 

110111~, ~nd giving he,r full power , of disposal over · all her 

P1j;~~h there are somd ?ther p~visions ·in the Bill which 
likely to be controverstal, I thmk that they should be 

:pted for the salie of, unifo.rmi~y of the law in the ' 1;hole 

ff/"t,~: ho~eve~. to su~g'est',tha~ •the intr~duction of the 
Bill may, be postponed till a_fter th~ -concluston, of the war 
l!ld recon.t.it.ution of t~e Ind1an, Legislative Assembly. 

f!ltit:ed to suc~e~d. those wh~ ~re la~full; wedued and with • 
'!hOJ_U the connection is religious and permanent so aa to sub· 

,Sts.t m, tb~ 'next w.orld is recognise~ as heirs., When therefol'11 
'this posttlOn termmates by re·marnail' her right to the deceas· 
ed husband's property ceases (Act 15 of 1856, S. 2-I.L.R. 19, 
Calcutta, 289 Mataagini V. Ram). The present code baa 
not even taken any notice of this law (Act 15 of 1856) and of 
t.he }udicil!'l decision. . , , 

., 
* ' * '· * ' 

Daughtm.-There seems to be no reason why daughters will 
get a share when sons are ex•sting. The doctrine of spiritual 
benefit of the Be~gal school has been lost sight of. Maiden 
stst~r ts not entrtled to any share but only to maintenllllca 

p~sident, GauhatiLawyers' Assoeia.tion; · ~ntll mamage and to the expenses of her marriage. There 
This is a dangerous law whic)llis sought to be introduced Is, no reason why daughters married 1.9 a different family 
Hindu Code. all the Hindu ~ext as regards succession and should have sh~re in her fathor's property along with the 

~e decision of the Highgst Court~ of law have been ignored 1 S~!l•:. They Wlll have their inheritance in their husband's 
lllO the framers seek fo device, a law a~cording to their own .famr;y. ~ll. these we~! known principles have been lost sight · 

1
hoice and liking. They _h~ye taken the place ~ our sacred of. Thete LS some· d•ffer.,nce between M1takshara and Daya· 

b• givers and· of our Judlclal 80llrts. bbaga as regards the succession bf daughters; there' seems to 
, Under the British rul~s' the Hindus have been suffered to., be· no. reason why th_e personal la.ws of' people of different 

11 governed by their. o,wn _lao.: as. regards succession, inherit- ~~~n!~~~ j~~~l.d be dtsregarded and all should be brought to' 

1~" mmiage, rehgtous mdt1tuttons ,and caste-Reg, IV of · - · ' 
IiW s. 15. Hindu law has then~fore beeome the, personal '-, 01/ter lteir.•.-The ot·?er of succession among other heirs has 
kw 'of the Hindus. 'The Bengal, N. W. and Assam Civil neen changed. In M1takshara the mother comes first but in . 
Courts Act ,XII of. 1887, sec. 37, defines the sam~ principle. Daya?haga the father comes first in tho. rank of inheritance. 
The last qlause of this section "Except in so far as such law In, Mttaksharlli and Dayabhaga the enumeration of heirs is well · 
Jw, by legislati~ enactment, been• al~red or abolished" is ,. ~efined a!ld people al'e following their own system from time 
nmr Intended to. aut)lorise such tlrastic and wholesale changes. unmefnortnl and there, se.~s to be no reason why they should 
The Queen's Proclafuation of 1858 also 'says "We do' strietlv be forced to abandon the1r own 'system. Sister' is no heir 
<barge 1111d e~join all those, who may be in authority under JlS tm,dcr th~ Bengal School and this' has al.t> been changed. 
wat ntey abst~in frlml a!l interference with the religious , Stri~hana.-;-There are va~i~us kinds ~f 'stridhana according 
belie/, 'etc.", The Hindu law regarding~ su~cession, inherit, ~ HIDdu ~aw: The d~fimbon of Str1dhana is faulty and 
•nee, mmiage or caste is based on our religious belief which ~·able. to obJectton. . St~1dhana according to the proposed lode , 
bas come do\Vll from , the !Sages of the old. When British., mc~uct~s pr_ope;ty mher•ted. by a woman\ from male owner: 
f•urts were first established Pandits versed in Hindu Sastras This IS obJectionable. In no system of Hindu law woman 
were appginted and the Judges ,administered justice with their has ab.solut~ right. to. property inherited' from mal~ owner. 
a:d in the interpretation of Hindu law, till a time when the There IS seqous obJection to change the order of objection and 
leading trl!atises qf Hindu law were'· translated' by eminen~ , 1 the people 'iill be greatly prejudiced. In a vast country likil 
1ChQiar,t In this sotalled codification 8lause 5, Class I- India one Code of 'law . cannot hold good for aU parts, The 

11) Widow,, son, daughter have all been mad simultaneous custom and. the law followed "by ages cannot be altered by a 
lwirs and in Clau~e 7 their shares h~e been specified. stroke of pen. By ,Clause 17 the ~ode. seeks tO introduce 

, , · ' i Anuloma, or intercaste marriage which has been interdicted in 
lfitakshara and Dayabhaga are th•· leading autho~ities ?f Kalijuga and this ,proposition has· bee.n accepted by' our Jaw 

Hindu law in India. I TM author •Dayabhaga, flouriJ!hed Ill t I'd a b' d' (" 
tbe lsi pal't ilf the ,11th century and th!l" author of Mitakshara cour s as va I an In mg. ' <Jespuri V8. Dwarkaprosad 10 
ns I anterior to Dav. abhaga. Their commentaries of A.L.J. 191•) It has been held that a. marriag~ between a ' 

1 
. t Dome Brahmin and a..., Haree girl is ~~~ainst Hindu law 

Yajnavalka are·the guiding princip es of Hindu law in d•fferen (Melaram N adial V 8, Thanuram Brahmin 9 W. R. 552) Mitter 
rorts of· India as modified by custom. Daughters do not J 
inherit during· the life time of sons.,and, the females-widows, 1 · says, "The plaintiff is a Dome Brahmin and the girl is a 
daughters, mothers, etc., all used. to have limited estate but Haree. · It is to be observed that Domes and Harees an9 two · 
tbis code gives them· absolute right like men. The •Hindu differeu~ caste, the gener~ Hindu ,law being against 1t, ·ileal 
~w and long s•ries of decision of P•·ivy . Council recognised custom 18 ·the only authority by whJch such a marriaae can be 
the limited •ature of •he1'r est•te. Formerly, in Ben""! the sanctioned/' The ca!l'l was remanded for a finding wl)ether 

" ' ~ o- there_was such a custom. . · , · · 
lllOthers used to get' a s~are of the pi'Operty o£ her ihus~a.nd ' · ·· . · , 
tqual to each of her own sons when thllre, was a part1t1on lp a Tipperah case a m~rriage between. ~ Vaidya. 'alld a 1 
among them.. In 1937 by Act XVIII, .it was enacted that. Kayaot.h~ was held to be vahd by local custom, but it was ad· 
•ben a Hindu g<lVerned by the Dayabhaga school dies withoul mitted in that case that the prohibition, p'ropounded, by later 
~airing a will, his property sha.ll with the incidents of a al!thorities has been: accepted by court. as. settled law on th& 
Hindu-Women's estate dev:olve upon: his widow along with his subject (Rrtmlal Shookool Vs. · Abhoy Charan Mitra ? C '!J. 
liao.al decendants, if any, in the same manner as it devolves N. 619) .. In .,,recent case the Allahabad High Court remarll· 
o~n a son. · The Sll!lle rule is 10ade ·applicable to a Hindu ed tha~ whatever may be the case· in ancient times· and what-
mdow governed by any other school of law or bJ custom, as , ' \ .evet· may be the law in other part of India, at the present day 
(~r as .the separate, i.e., self-acquired , property 1s concerned. a marriage between a Brahinin and a Chhattri is not lawful 
"?"the present-coM seeks to giye absolut~ right to a Hindu maniage in this province (Padamkumari V8, Surajkamari 
mdow on the ground that Muslim women, Christian womep, I.L.R.,28 AU.\·MB). It will be most indiscreet .to chan~e-a. law 
Jatns women all take a. full estate and. that it is difficult to , which has been accepted by our iaw courts, It will brmg con· 
lnilint~in that IJ:indu women alone ar~ incompetent to enjoy fusion in society and the wh~le foundation of tb.' caste system 
lull rtghte, when "We have women legislators, women lawyers, will be unsettled. The code quotes a Bomb~y case but it is 
U!L~omen minister". The analogy of other systeJil of Jaw tq be seen whether the decision was founded' Qn custom, In 
~. uor~ly ~pplicable;. Each ~ystem has i~s oWn l~w ,for t~e - 2 Born. LtR, 128 (1900), in 14 Bom. L.R. 547 (1912), the Bom. , 
Jl'ople s gwdance. The Mushms haN.e their autMrtty m theu , bay High Court did not allow a Marriage, b'tween a Rajpu~ ' 
Jloian and certainly we cannot he ,asked to, follow it and and a Brahmin g1rl or between a Brahmin woman and a Sudra., 
~lillilar)y the Christians and othell, people have got their own If the marriage is invalid as being against Hindu lnw as' pro-
h-. and why should we be asked to change our own law' wh\ch pollUded' then the offsprings right to property must ,be dis-, 
~~ilmta~o:Op:~d ~he f~f~t;~m~t=e:r!~~ wo~~; !ri::l.. '· :~~~Jr!t :id~. t~e doctrine of factum valet cannot M brought 

i•rh nee w1th the Hmdu law !lnd·now:,our system'mll ha,ve In Clause 20. the code' has disr~garded the injunction of 
!lithe altered b~cause there ai'e other systems which do not ag_ree Hindu law as regards cetllain disqualified persons (Manu, \ 
oth ns., This l>rgument has not been advanced for altenng , Chap. 9, 201 verse) and also' both' the schools of Hindt~law. '· 
J,~frla~sterus. Then the other grounds of th.~re being wom~n ' ~ The principle is quite clear. ' The . disqn~lifled persons are 
for I r lawyers and Ministers. ' It is difficult to, see the entitled/ to maintenanc' but they' can not be' entrusted with 
l•nce ,0 this argument. A law cannot he changed 'for the the owrrership and management of the property, as1 it will be 
inh:~t 6f • 1ew people and there can not be different law ~~ ' lost in no time. , · Th.,-e is another ground that these dis· 
of \h'~nce for class of people. , AJnong the countless 'women qualified persons cimnot impart· religious efficacy to the• de· 
~ini 1" country how ,many ot them are 1 lilgislators,, lawyers, parte'd ,soul. , 
1'bi

1
1 ~l'Jl, and we are to cbanfe o)lr law for their satisfaction. ' I ltav.e noted a few objections. , The whole cod~' infringes 

To .•n absurd proposition. , . a~ost ,all ~he well estl!blished principles of Hindu law and it 
toe c~~ve habsolute right to women will .be !DOSt ,dangerous-, · • wtll bnng chaos and disorder in society and as suCh it should 
!llnferr d as· forgotten the theory of spiritual ben.~fit, to be', ' ~. reiected iu t11'o. It' has been never, the intention lli' the, 
· e ·on the departed soul. . , It may be. a .matter "o£ joke l!ritish Gqvel'llment that 'our persona) law -should be changed 

ramqrs but millions of people of Iridia do believe in' wholesale, 
f this benefit. In fact our law and inheritance * * * * r Dayabhaga is based upon the theorr of rwiritual I ' _,_, __ , 

n 1937 there was tr~mendous oppositiOn to giving S ' n · • · t' N A 
l l:o ,w~men inheritors, and th• le~•slator had to drop 1 ecreta.ry,,.var :assoc1a. IOn, owgong, ssa.m. 

. l'h Stmultaneous heirs are- quite unknown in Hi,nd_n * -* ' · * * , · • 
~vision • f e framers of the code ba"e probably taken th•s The Association, welcames fhe Bill as-
1 Alnslimrd:' the, analogy of the hllirs of Muslim la'Y, When (i) it embodies a rommon l~w 'of intestate succession for 
lttd t~ n es hts. pr~p?rty is divided among various relation 'a.ll Hindus in British India, • , . 
Itt!( I'<!Vent thts dtsmtegration ,wakf laws !Act VI 'of 1913 · ' 
•ill of ~930) have become necessary. The H\ndus (ii) it , rP.moves the sad disqualification by which, Hifldll 
Tho ~arne .dtffic.ulties in keeping th.•ir proper£y int~ct. 

1 
( women in general have hitherto been prdaded fl-om , 

~~ Wtdow !Rher1ts her husband's estate in 'the character inheriting propert~ in v.arious parts uf India, and 
e' sqrviving ha\f of the husband; all wives are not_ (iii) ~t abolishes the indo roman's ~ited es~ates . 

• 

. \ 



~.. "· 

• d \ ·Shall;lll; 81 codes _of _Hihdu_law, cannot 'rellllliil uucbe.nga.~ 
' lio. 8--liORT.S:·WES~ F.R.Oao~-~ ~!lw~:r thougli the basiC religtoua. pru1e1p!es may be left <ltntouched 
llll.llll nil J10illl ;:li:calrlRY w vllllll("""•• 

8 
GovDN· to avoid a revolutiol)ary change •. I ~n~1der. it 111 a p01111,~ 

FlloNmB i'noVIliC.S, w !.'BE SBC!WlRY ~. Tii271)&.H.J I advantage to lnake good the cleACIIlDCJ.es lD H111du law to l11il 
' • JIIN't w INJm, l..BGtar.mn DuA!I2'liiiNT, ., o. 

194
2 . the present clay ·pregreea. of the ·Hindu Nation tbroush il.s, 

l/J. .t! JIJDL DAn:D i'&:SHAWlR, ':r~~& liDm Slli'r!li4Pil, d contact .w1th lll.uslun an~ :Eu.ropean cuJ.ture .• 
SUNrx:r:...:2'Ae B.mdv (}ode, Pwt J jlntutat~ S~ltoti), '1111 • From t.hiJ pOlllt of y!OW, -WitdiOU~ goiog 111to any llllnute 

• tAt, Hillldu Oode1 Part I (Mamage). . .• details I notice two. or three very unportant · features of t.he 
I am directed to ny tbat the l:!mdu Code,, tart ~·(Intestate proposed Bill, t>iz.;;... - . . • 

s-on) Bill with the Statament Of ObJecte ~d Reuona {J.) "that 1t ~bodi~s. a co~ l~w of intestate succeui011 
'II'.V. pnbliahed in •Engliah in the "N. w. F. Provmce Govern· for all Hinduli m Br1tish lud1a ; . . . ' 
ment azette" Part V, deled the 17t.h July 1942. ~ . . {2). "that it removes the eex dusquabftca,t1on by which 

2. P~blic opinion in this Province appears to ~, mdilterent Hindu wO.men (unlike their Muslim or C,hriat.io.n siatera) 
whetber'the Bill ia passed or not._ The oD;IY, opiDlon spon~ 1 in general have hitht\'to been, precluded from inheriting pr.;. 

'Jie01181y recei-.:ed wu from· a Mualiin Public Prosecutor " ;p~rty iq various parts of Ind1a."; lllld 
opposes the..messure. The Provincitl Gov.ernment ·has .~~ . \3) "that it abolillhea tlte Hindu WOI$6ll's 1\mi~d estate". 
oOilsuJted the Advoeat8 General an4 t.he Conrt of $e Jndt...... , Tne explanatory note pomts out. that a .compromise betweeu 
COII!IIliasionen whoes opinions toR&the'r with ~hose of R: B. two leadi.ni syftem.ll 10f Hindu law, nam9ly, the At~ 
Diwao. Chand Obhrat, Advocai(,' Peshawar,' R., B. Dlwan School which prevails throughout' India, except where the 
Mat.hra Das, Advocata, Kohat, and ;&. S. ~ Milawl Ram; • Jf'Darabkaga or the Bengal aahool is cnrren.ti, has bee1u1.ttem~ 
Pleader Bannu are enclosed. ' This ProYlllCial GoveriWient ' ed to solve the probleD!S of near and remote succeaSIOUB. Tbt 
has nothmc to ~dd to t.heir Ojliuione. · · • . Dayablwga schem_e is considered m?st suitable for near. ~UQ(:e8. 

3. A separate reply on the Hindu Code,. Parl II (ll:bmage) sion and the M1taki/&ara system 11. the inost. e.ppropnate ODt 
•
1 

Bill will follow.' · · -' · • · , · · .for ~istant .SUc:MliSion. -· · · :· 
--- Under the Mitakshara system' rights i!l familr, property.a.re 

The Advocate Gexleral, NorthiWest Frontier Province, !--cquired ·by bifth and lapee by death. The famt!Y ia the unit, 
These Bills have ·been sponsored by the Honourable ~~ 1n ·which i.he male members have their rights regulated hy 

Sullen Ahmed Law Member of the Government ol Indta.· . surv,ivorsbip. · In Bengal, !igbts ~ join~ prop]rll' ~re acquired 
The object of the Bills is to bring the _Hindn Law ~to a line · ·by- inheritance . or . · de11ise. This .. ddte.l'ence m o~!!ook 
with modero ideas; which are tlie product of the 1mpactt of reilult.s in the rule as to power. of .alienation of an ~d1v1ded 
western social system on the, Hindu mind. The Bills were share being different in the-two systems. But· as rtgards 

• tirculated for ~!iciting publi.c opinion.' It i,s noteworthy that <Inheritance th9 Mitah.1hara prefers agnates ·to cognates gene-
' only one Public Prosecutor who 1s a ln)lalun, has ~aken the raUi. The Bengal school loses rights of inheritance upon Pre 

trouble to communicate his views end he too has condemned amount of rellgous. efficany which the person claimin2 is 
the Bills. The public opinion in this Province in regard t.o auppqsed to give by au offering of the pinda, to: the mave. of 
such ·matters has not been 'l'oiced · at all, which shiiWB that the person whose. property is in. dispute, or· of his :ancestor. 
the Hindu public is q11ite indifferent toward~ subject.s~ which T4e 1\:!nhar'ashtra school differs fro1n ,all bther schools in COil· 

concern them :very deeply. A voice . from a far off~ place; ferri~g ~!!hts of inheritance npon ·~in lema!~ ~ali~ 
- J~gatgunj, Benares Cantonment has been heard and that ·and m giVIng greater power to female o*ners. Thts Btl! clatms 

represents th$ Views of. an association· called Shri 'Bharat to embody a comxnon law of intestate succassion for all Hindus 
Dharma 1\:!ah~·mandal. The association is so deeply interested 1 in British India : and if its provisions, when examined in detail, 
in. the matter that it has fubmitted eight closel1 printed pages, . by representative leading lawyers from every Governor:.s Pro-
'wherein the ba.sic principles of Hindu rehgion, law .and vince in India, are found to provide the greatest good of the 

"' usage have been expounded. According to· thia 'associa~ion greatest number, they would deserve the supp9rt from every 
a womQII has· got no independent existence and as such !t 'is quarter. r dol)'t see any reason why N. W. F. 'Province, with 
il'l'eligions to make' an attempt to eit)jer make her an heir an ilnportant 1!<\ction of Hindus and Sikhs,. should not be rep,.._ 
or toucil, the law relnting to marriage, Sucmliion is b1111ed aented on any le¢slative committee considering an importalll 

. on, spiritual benefit, which the dead are likely to· obtain fro'l! · , \lleasure of amending and codifying Hindn Lilw ·for. Hindus 
their survivors, wlllll put sueeeed in deeordance with 1heir , generally all oxe~ British India. At any rate som'e person 
· canacitv to transmit. spiritual 'beneflt· to .t-he dead. The said who could efficiently and ably· represent the Hindus in Punjab 
Mandai considers that the new Code will ahoke the very and N. W. F.· P. shonld be consulted when the details of 
foundation of the Hindu Society. lind that as an ihterference in the Bill are under careful consideration. It would be too 
reli~ion will be resented. ' ' .. - .. ·much to say, but I .woulo;l not be- wanting in dntt_to Hindu 

The apathy_. 9f the 'Hindu ·public contradicts the mw . of Society, and to ,f.he Legislature,. to· d~ any honorary spade· 
tb• Mandai. which seems to be behind time in all respects. work in· this conneetion, if the idea of expanding the committee 

· lP my mimi tbe Hindu law stands- in need of clrast\c ohange ' 1fealiilg with Hindn Law in the Legi~Iature was found accept-
and the mover of .the Code is doing a. positin service to the able to .the authorities. . · 
Hindu &ciety by moving it. I hope that the Central Assembly . The sex disqualification. ie a blot on. the Hindu le~al. systlln. 
will take great interest in the diSCWISiOii 'ltd that the Code ~ and the sooner it iR ·removed the he~ter. The Bill proposes 
will com~ outl,in the best possible form. · , . to make the law·applicable from 1946, a not very distent dare 

The Code has been acrht!nized from the legal point of view· .. considerintr everything. , The Hindu women's lim it'd el'late 
and on the face of it, it is not· marred by any' leRal defect nor hns _lieen the fruitful sonrce of litigati11n to the ruin of Hindu 

1 does i_t come into conflict ·with any existing !Daetml!nt. · ' families for the past many ytars. No doubt the extent or 

· The Ho~'ble.the Judici11.l Oomuiissioner, 'N'~l'tb..West 
· · • Fro11,tier Province.. .• :' 
--. * .. * ' • • 

. • The· Hououmble Mr. JliStice Khan M~bd. Ibrahim Khan 
and 1 are of Ol!inion tryat· the proposed Bill Is a desirable 

, legislati~ • and should lie• ~ into Ia:· : . . 
0 

• . 

' . Diwa.n Chand Obhrai, AdVocate, Peshawm', · •. 
-~ have carefully peru!~(!(! the Bill to. MDQnd and codify the 

, , Htndu La~ _relating ~o intnsta!1 su.eceS<iou,. . · , . · 
· I agree with the_-mover. of the Brit, that 1t Is ''expedient'•;,, 

to aml'lld and cod1fy tbe IVhole of Hindu Law 110w. in force 
!n British ~dia; and consider that it Is rightly conceived, 
m the first instance, to amend and codify the genera~ 1~111 of 
inteetate succession, to· be followed' by the cooDBeted bill on 
the Hindu I..a_w of martiaee. . . ' 

· •litigation under this bead{ ·which could be •certained from 
annual official statements in :&ports o' civil work in ·different 
provin~s; would r~veal how jealously, or greedily, the male 
yopu!atlon look$ .at t.heir rights f'rom a· position of vanb~ 
as compared with their sisters, mothers, etc., ·nllt whether th11 
distfnction was ~ased on ·the Sruti8 or not, the legul positif!~~ 

' Ia.. now vet1 much· the tesnlt of le~taJ. pronouncements .of thetr 
Lordships of the Privy Council and of the High Courts follow· 
ing ihat eminent lead,· professing to rest upon the interp~
ti~n of certain snclent texts. whic}j restricts their powers ;o! 

• ahPnation of Il:indu ;women eniovin~ a life estAte intel'11e~tll!t 
betweett the' sueeession bv /.Dale .. reversioners. All thi' reqUI!t' 
to be Rlllended, and qQdifiod, and hence the. value and impor~ 
"!!ce of ~he PJ:Opos~d legislation · dealinr witli intestate ~c~-

.' Slon, whrr.h atms at aholishinl( the Hindu women's bm1ted 
· ~tate. ~e theory of restrainin~ wa~te by widows in ~ 

'!on of a ble estate has ,been carried mnch too far.· as t~ nra<-

, , The mo~cations- of archaic law a~ suggesled by th~ forte 
.. of -~et'!l ClrCliJIIStattces, and advanced, and cultured Hindu -

optmon 11 .,.re to Welcome• tbia sign of· a h.talthy~natural · 
~wth of rnles· goyerning t.he ancient Hindu Society; and'•it 
u; h~ to lend 1ta encouragement rather than prejudiced 
op~1t~ou. .• Personally I am not diaposed to ob1'ect to th\llle 
"!_eS!slabve mterf~Cle!J on the mere . pies ·that 'Hindu Law 

. -tlca)IJI make ~he females in Hin4u families in a very helpless 
postt.ion certamly not on a par with their ~sters of oth~r 
commu_nities, and this s!A!p seeminl(lv drastic is cert.ainly 
called· for on·grounds·'of justice.and fairneSs to·the lad•08• 

: I find that some lchan~s. )n aetBiJ . scheme of st~tcesaion 
"proposed nnde~ the Bill where it seeks to abolish a well estllh· 
liahed disti~on between married and unmarried daugb~rs, 

1a a 'bod1 of tnles mt1111ately mixed up With rel!gioll.''. This 
~ ~ . not ~per~ its developrneot, an~ growth, a'nd 
!Xl>allmll bv the •neiu!IIOU of ~neral eustomary practices or . 
liSa~; and maipl~ throng~ the_ intelli~~nt and . sympatb~ic 
handling of the Jlll'lsta and judges of Britts!( Courts · including 

_., ~ nota~e Europeen Scholars, we find Hindu l~w what it. 

' ~· oririoai_Iaw-givers,,the.aufhol'l of.Dhart:m 8haa!raa. or 
1'1!llf!10U.. treatt..,., Be\ter cont~mnlated au inJiexibl.!! ri<rlditv; 
u '" e~d ... t. f"'Ob a nom~ of commentar:iea and. dimta, . 
·~~~ lfmdu Law 81 I!!Yen hv the Instit,nt•.s of Mftll'l 
· a "*:"ad ' • rrr Narod11 nii\IO'!' the eni"" of inlerpretattnn' 
l'liiDiting In di!L!rent echools of law in different nart.s :01 th; 
,:;r~rv. r· ltate of socletv in which the oriarlnal "''"• -~l'tl 
. ~ .u ~gone a fllllplete thange~ and the DAaram 

' Woul~. be necessary but reserVing my remarks on the. de~~!~ 
provtstons, I have no· hesitation irl -observing that the proP"""" 
bill i~ sure to meet With approval from all quar.ters, as advane

. in~ the. rights of Hindu females, and ~ 'bringing about • 
·. • Wl1fo~ty of role_S of succession in varionli parts iit India. 

· • Rai 'Baliadur De~.Mathra Dat -. ~d 
I har,e read the Bill to amend and· codify thll · Fl_~ •• 

J,aw relating to intestate suceesaion.. I suggest the follow-
ehang.~s. · "' · 

That in aect'on 5(1) mother• and father should hf: som, ehare along with widow and d~n,danta 'simplv, ot• 
. th~ _reeson t'h~t .at & great c9st and trouble the ·P•~d 
1 r:ng 'lip theu sons and in moat of t)le caaes . thav 1 th•l 

away every thing they pO.sess, It w'll be greet p:ty · 

.. . 
they ah~uld_ ~~ ign'~ed ' at son'& death.' . 
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~~~o·13 (~} th~ .prop~~y ehoul!i devQlve tlra~ upon. power_. p. Hin. du.,with res:...... to L:. prop·-'v ... 1 .~c.,-~-
,, blllband and m ll18 absence upon UJIIIUt.rried daughter/ . b b ..... wo ... , rem&Ul8 ""-· 
;~bien and then as m~ntioned in . the section, ae hn can e no · 0• J",C!.I~n to the rulea whicb relate to intestacy 

h 
•• •·• • is. tfi.e prop.er person to I_ook at. ter ber ,._;t- at•- ~ - tbee:ccept th~t It IS lm)Jro,per that the widOw ahould get all to 
w,..v h d -J ..,. exelusron of other heirs when there a.re 110 clrildren • !' 

her death. In case t 8 woman 18 WI ow, ·the unmarried · . The Hohourable. th, e' Judgea h1>ve no. remarks to off· er. ' 
~~aughlet(deoghtere ehould 8\lcceed her to ,defray their 

. erneJLIII of living· and ed-l!CI!tion and man:i,age., . • N 
·r . . o, 10.-A.J'MER-MERWARA, 

:R. S. Lt.la. :Milawa• Bam Kalia, Pleader, Ba.nnu. : Faox '1111 HoNoiJIWJLI ma CBIBI' OoJOrOIIIIONJB, • A.lll:lll-
(l) the Bill to ,IIJ:Ilend' and codify· the Hindu law-relating · Muw.ut.A, TO ma Szcr. TO :rm: Gon. or IIIDIA, Lw•· 

tD ioteSiate auceession fultlla the long felt need of the . U'n:VB DIII'AM'llllm', N:&w ,DILJil, No. G(J.ll.l,, 1>m» 
Hindu Community. The '!fdification of Hindu Law · waa . · A11o, THE 15m SE1'm111E11, '1942. 1 
lftll e011lemP!ated by one. of- t~e .M~ghel· ~perora and SUBJEC'I' :-The Hindu Ootle, Part. 1 (lnh,ttlate Sucu11klll) 
~ter on· Parl!a~ent .of Gr~at~ Britam 1n 1832 appointed a and the 'Hjtadu O.otle,_ Part II (.V~e). 
llDJal Conlnll8alon to cod1fy Hmdu La.w, but fol" one or , • l have. th~ honour to f~rward herewith the opintona of-
atilt• reason bot~ at!'empt& fMle~ .and it. was OODJidered 1. DIStrict Judge, ·Aj1118t·Merwara. . · 
1111

possible to codtfy tt. , , · · 2. ,Addition&)' District, Judge,• Ajmer.Merwars. 
(21 The desire 'for ita coditleation. wile felt .at the • 3. The Secretary,- Bar Association, Ajll,\er. 

beginning ·~r this century ~nd the 1 lata .Sir D .. F,' Mulla 1n ~ The City Magistrste '.Ajmer. . • • 
1912 and S1r B. S. Gour m 1921 brought out their learned , 5. R. B; .}.!:. J<li\han Lai' Bhargava1 . President, .Arya 
commentaries on .Hindu Law. in the ·form of Codes givtng Sama~ .AJmer. 
HCtions or paras. . 6. D. B, arbil1111 Sa:rda,. E)t·M.L.A., Ajmer, / 

t:be present. attempt by· Goverllll,lel'lt .to amend and oodity 2.• I hav~ no further commenta, to ofter. 
Hiudn La~ t1l,a~ing ~ ·intestate BUccessioil and ~odify: it 
ltlaliog to lll:amage will be .welcomed py the Community. ·' 
I Jmve gone through the Bill and the ' 4· :tnelllo~andas 

1"acbed to it carefully and agre.e with ~t generally. The 
del\nition ~f the Hindu 's comprehensive' enough. The reeog· 
Jlilion of the funda111ental principle that ''no. woman should 
fle .. disqualified for 811cces.aibn lly reason merely. of her Sex", 
wiU be IYelcomed by the Hindu Community and is in accord· 
ance w:th the· times and awakeulng in the 'Soc:etY.. ' In fact 

·old Hindu So~i•t}' recognised' wife 'all "Ardaught" half ·.of 
b1f hQsband but later commentators like: Budhay~na 'rele· 
gated her to the position that she wall incompelient to inherit 
and could eujoy a ~fe estate only .. : · , 

Tbe clarifieatillll o~ the I,'IIOBt difficult subject of StridhaU: 
in. 3 sections, viz~, sections 12 to .15 is commendable. · ! 
I am not in favour of reeognition of right!_,''()f 'F:id· in 

womb though .Hindu Law. ·has recognised it ·for ~ long 
lime.· In practiee reco~itjon ,of thi{ right has brbugbt 1 

about unneceasarx lit:gatton. · How can 111 purcha~er from a· 
10nlesll. H~du . ascertain ~hether, there. is · a child in tile. 
WO!IIb of his Wife V{ho will • later on· 1mpeach his fat)!er'a 
tran1fer of propl!rty on vatious · grounds. M'lln;y unhappy 
casu. can be quoted · at the .Bar in this connect.:on. 1t is 
. lime to· amen~ this pr,inciple embodied in seetion·-16. 

Section 17 of the Bill .introduces reform which waa badlv · 
needed by the So.eiety.. · · · • · 

On the whole' the lliU is an' attempt by the '•Legi$lature 
to go with the 1 time. and· should be pa£Sed into Law. 
to I .-*' . ' '*o '* * 

· Dil!trio~ J'udge, Ajmer·~ar~. . 
',In seetjon . 5 a.mong the enumerated heirs the daughter's 
son precedes. the ·son's daughter. . This is in accordance. with 
the Prellent law also. :But I ·feel that from 1the principle of ' 
propinquity and n.at)lral affection son's daughter should /re
cede daughter's 8!)11. The oW order. has been maintaine in 

· this bill .also perhaps. bec~use jJie ~aughter's, son ~ccordin~ ~ 
to the Hmdu law •s considered to be more effiCIICious in 
securi:ng rest for the deceased by. offering "pind" than the 

: s~'s daughter. Otherwise I agree with' the, order ~f succes-
, SIOn.. . 'I , c 

If h~wever the object of th frame1•s ol the .'bill was not 
merely to, codify the Hindu law but also to a.mend ~t, they 

· might have contented with the heirs in Section 5 only. The 
· heirs )llentioried in it are', sufilciently numerous . and w~uld 
ordinarily be sufficient for an contingencies. Furlher pravi~on ' 
of agnates and cognates among the heill was unnecessary. 
That would have simplified Bindn law eoneiderably. If nolllf 
of.. the . heirs mentioned in Section 5 existed • tbe property 

. ":ODl~ • hav~ ~evolved upon the Crown by , ~cheat . as is pro· 
Vlded tn SectJOll 22. · . , · -

1 Otherwise I agree with the' provisions of the bill.' 
.. * \ . ~. * ..... / . 

· Addi~ional Distri,ct Jugg~;~, Aimer:?lfenva.~a .. 
· The· Bill regulates succession to pl'operty, which belongs t9 ' 

an intestote in his .or her own right and p11118e8 by inheritance 
, as dis'tinc~ from survi'l'orship. The main, features of the Bill 

-...,-- . as pointed ·out in the Expl&natory Note 'of the Bill are :- · 
., · · No~. 9,:...,-S!ND, · ' . (l) that it 'embodies a. common law o! intestate succession 
FaO!i TBE DT. SBcr.- TO ma Gov-r. a, SIIID, Bold . J>ErrT., • tor ·all Hindns in British . India.; · ' -, 

TO TD SE&t. io mz GovT. or INl>IA, ·LEGISLA'I'IVJII DEPABT· '(2) that it removes <the sex iijsqilalifieation by which 
. IIIIN't, lbw Im.m, No, S-22/2()..Bj421 DATBD ltuucJn. • Hindu women in genera.T h~ve hitherto beell precluded 

. m 17Tir 0CTOJER,"1~42: •· . . from tvheriting property in various parts 'lf• lndia; 
S~ :-'l'li.e Hindu Code. Pa:rt I (lntestqte Succe.!!ion) (:!) that it abolishes the Hindu Wom~n's limited estate. 

: a111l 'l'he.Bindu Oodf, Part' II (Marriage). , No body can disput.,. the ~sirability of having uniformity 
.,_I am.· to enclose herewith cop:es of the minuteg recQrded in1faw for ~11 Hindus. This bbject~is achieved by ruloptlng· 
•1 the BollOIIra.ble the .Chief Judl!e and Judgea of the Ohief aome provi$ions of the Do.yabhaga scheme and ·some of tho 
.9ourt anft. t)le Ex. Honourable Minlater, Lo'cal Self-Govern- Mitakhshra .~~eheme. The memormda ·attached to· the Bill go 
·~~nt. an.d the. letter received from the. Vice-Pre'sident of . to show that this· object is. secur.ed by DO great Violence to 
w~e P11j Hindu . General .Panchayat; Shikarplll', .and tC\ .'either school · ·, --l . 
'ulllte that the Government agree with the views <>f the · Hit11,erto women were debarred. from in~eriting· property. 
· onourable·t'he. Chief Judge. . . . . . The B•ll seeks to chm"e the order of success1o11. It recognizes 
~ lloth th,e Hindu · Codr Bills. 'with the Statements· ,.of ·• the , daughter's right of inheritance as an a~~Uate' tO the pro-

, 1~b)~t~ and Reaaona_'were pub¥.ehed in English and Sin<lhi in perty_ of her father.· ,It does away ;with the distinction be~ween 
,e S·nd Government Gazette•:, Parts IV andY, ·aated 25th mamed and 1111marr1ed daughters. Tlte d~<ngbter is allowed 

J111le 1942, 2nd July 1942 .a.13A 30th ,July ,194,2 respectively.. to inherit her father's property simultaneously with the widow, 
r SOD;. SliD Of & predeceased SOD 'And son of a predeceased son 

Th ··E · ' · --:- · o,t a predecell$ed ~n. The only difference 'hetwoen the daut~hter 
~· x:Honourable Miniat~r, Local Self-Government. and these heirs will be in the extent of sh~~rea. The daughter , 

It 1S 9mte true that the pi'Ollosed two .Bills involve funda- ia allowPII · 'h•lf ·a shal'l' nf t.h~~· h•l... · • 
lll!nlal phanges' in the Hindu Law of a far· reaehin~ r;•ture Un,der Bindn Law a 'femal~ ·.who succeed~ as an heir whe. 
and as. auch. ut.!bost caution is reqnired in pas!!ing them into ther to .i me.le or to e. female, takes a limited estate· in the 
Aets, Cons>denn[t the various remlll'ks reoe!ved . from officials property inherited by }ler. She Js not a tenant· for life but is 
~ other public bodie'l> I have come to the. conclusion that owner of the property subject to certain restrictions on . the, 

0~118J"r.1tlons We bY the Puj Hindu Gen-eral Panc;hayat alienation and subject to 'its devolvin~t upon the nett lleir 
of ,Slnknrput, in respect of" the ·two bills, • deserve greatest of t~e last full owner upon her death. The· Bill 'Jll'OpOSI'II 
Welght and considerat\Oil and I strongly suppbrt them,. I also.· 1fo g1ve an absolute rittht tof ,inheritance to f~rnales. She will 
~~ with the H6noutable the Cbief Judge's" view, that it is , · have 'the same .ri11hts over her l~dhan inclndinct the rirht ::•Per, that .the :widow should 11•t a.ll to tbe ex~lusio~ of · · to ~:apose of it by transfer inter vi'I!D8 or by' will, as a man 

r hM when there are no- children, because the BIDdu . '· !tas · over property ~~;Cqnired by him in the like manner, that 
Dharma Shll8tra allows only !illlited rights,' liVer property for 18 to Sll.V! a woman'!~~ rl~.tht over-her. Ist'l'idhan shall not he 

· :W•men who as. paTt. and parcel of. their. busbanas. have no deemed to be restricted in ant respect 'whats6ever by reason. 
*'!~&rate ownership of theit own .. · The· ownership in t}le ~ onlv of her sex. · ·, • • ' .• \ 
:•perty of her deceased h118band therefore,. in the absence of ' . I see no ohiection to tJie Bill 'bein" passed into ·law. It is 
it Y near heirs, resta iu the widow for her life .time only; thence no donht a distinct step fOI'IVarcl. It ia a cOmpromise betwilell 
• t.h r~verts to •the next ·in the setd and· blood relationship to two di,verdnt views of a conservntive and a refol'lller. Jt 
·.ja • ~et ~nll owner ~Deceased male) as, it is the latter who gives prot,ction to widows .and will considerahlv · rednce liti- · 
\encloser m blood relationship and wbo is consequelltly compe- t~atlbn. that arises out of a limited. ·ril!ht of inheritance by a 
laatt ::J:rform th.e.Shradda aacrlllllent_in favbur of the deceas~d .female. Reversioners will no. longer b.e in a position to 

I · owner ~ other ancestors. . , · · . . 4e!ge her ~·· , ; · · .• , 

•· * *·· .• • 
. · · ~ The ~tTa'r, Chief Court of SiDd.. · . · 
· ~i under~illlled ·• • • is dir~eted to stjlte that the· Bon· ' 

e the Chief ;,ndge is of the- view that If the testamentary ·: 
I . . , • • 

Seoretary, :Bar A;.,.oeiatloti, Ajmer. 
1. 'In· the OPi~lon of· the Aimer ·Bar AIIOOclatiOI) it ll8bul 

de~irabM til rnaka some changes in the. Hindu Law based 
' upon old Shaatras. • 



. b Re~gnitibn of t)le righ_t of a woman in. her S~idhan to 
1 

be( Jsolute and ,not limited, Stridhan not to be 11 wol/lli11' a 
.,wte bot a· woman's _absolute property •. ·(Clause 12, · Succes· 
~011 BilL) . . . 

The ouject.ionable feature.s ar~ :- . 1 ., • 

(l) The order · o~ succesSion m the Hmau Intestate Sncc~- ' 
sion B1U is 1neqwtable and ,DIIJUBt, · , , . . . . 

· (a) to prefer a daughter s son to _the son's daughtj!r, 
. (b) to prefer a lllother to father in clause 5, class II,. 

when they shonJil, share equally11 monogllmf Leing the 
rule, · , ' · . · · 

(c) to disinherit ·the widow .of a predeceased son, , 
(d) ~ ignore the cl.aims 'of _the daughter of. a pt·udeceased 

son' and some ot,her thmgs,·. ,. · ' ~ · 
ue Jlllltters which mus~ be. set right before the· Bill. is pass .. d. 

(2) 'The order of succession to Stridhan is 'illso objectionable. 
A woman succeeds to .bet' husband's .property, but the·. hush. and 
;0 the Bill is denied succession to his Wife's prop'erty. This 
is inequitable. .'l'he succession to Stridhan in the ·present ·law 
prefers female to male heirs. only b~cause at present' a w9man ' 
doe.! not succeed her husbllolld, ·but when the Bill gives ter 
rnch successi?n• it ":oul~ be inequitabie to, debar the husband 
from s6ccesstoli. to his mfe. . . • · . · · · . 

(3) It .is unjust to ~oW: the daugliter an~ her 1 childi-en t~· 
succeed snd disallow a son· and his children to. do so, notwith-> 
standing tho fact that both th~ daughter and the so11 . are , 
onder the l)ill, heirs. tO their fat'her. . · , . , 

(4) It impooes the Dayabagh law on: those who disagree with ·• · 
the principleS and who ha.ve• ,npto no"' "een governed by the . 
Mitakhshra. · , . · . ' . · 
It is hoped th~t- thd 1daring defect!! of the Bills will be 'rll- · 

moycd before the.Legi~hltive Assfl!ll"ly accepts 'them. ·' 

·I· No. u,cooRa.' ,·. , ·. · 
FRo11 Til& 0ltllll' COllllllssioNIIR or CoouG, rolm S~~CUJ:.I.Ri 

TO 'l'l!ll GOVI!IRNMEN't 011, ~NDlA,. LEGISLATIVE 'DIIPAR!'loiiCN'l), • 
New DJWU,' No. 'A-1·2068/42, DArilD MxacmA, ·'THII 7m 
SliPl:liMllm,. 1942. . . · . , , ' . 

St'l!llllll :-T'M ·Biiul,u Oode, Part I- (lntutate ~ Sue~e•rioo), 
' •. ~~~~~ the ftndJl Oode• Part 11 (~urmQe). -~ , . 

... , 

Tlie Assistant Commi~ioner' has .no .remarka to . cilter, 
while tho Munsilis and the Bar. Associations are in favour of 
the :8~. 'fhe Judicial. Commissioner remarks aa foUowa :-

"-o\s they are in the nature of social rdor!ni _and altect 
Hindu life and customs in so intimate 'a manner. that 
it woUld bP ,better to consider no other opinions than . 
those of Hindus.. Hindu· Law should not be reformed 
by persons who' will ll!lt be alteot~d by the reforms. 

· Howe7er elCceHe'nt 'such reforms :o-.ay be in :principle, 
. they will lnck the sanction of popular suppo~t.'!. • 

.l'he District r.nd Sessions Judge says- ' · '. 
, "The· codili.mtitln of Hindu l;law on a uniform basi.a 

. . appli~le to the whole;o£ India is .long overdue!, 
I These Bills relating . to intestate succl!88ion and 
marriage appear tO be a. good. beginning fq,r th~ re· 
moval of ·some of the anomalies in Hindu Law such 
.as sex di~quali.6cation in the• inheritance of proper\,)', . 
Hindu-woman's limited estate, 'polygamy; etc., and ,ast · 
such they are 'progressive in character and are in 
conformity with the present day ideas of the subject,. 
I ther~ore give my full support ,to the Bills.'' · 

I haw no remarks.' tG otter. . ' 

. The 13ills, t<>g~ther · with· the · s:atemen,ts of ObJect~ ~d', . 
:Reasons and other enclosures, were published in English • in 
*he Oo~v .qazette. lilztraordinary, dated the Stir, July J.94Z. 

' I l ; • ' ' ' • ' ~ 

· N6.12-PANTH-PIPLODA. 
~ ' '· \ ' .. 

1 Fno;v 'I'Rl't ·c~ Collllrssr?mm oF' PANTH p~,onA; ·To <ruB 
. , SEC!l.B'l'ARY TO' TilE .GOVEJINli!ENT OF INDIA1 LEGISLATIVE D~t-• 

PAM'!l!IINT, N11w · DJWU. No. 3439-B., DATED CENTRAL . 
· INDIA AGENCY, l'Nnolll!, :t;Ii& 28m JuLY, 11l42, ' · · ' 

.Sllllll;CT·:-The 'Hindu, Oode, Purt. [• (ln;estl!te s'uuessipn). 
, ' .an~ the Hindu ~o~e, Pat~ l{ (iilarriage). • 

• · ·• I have no comments ~~er . 



. (b) Recognition of the ri{!ht of a woman in her St;idhan to 
absolute and ,not limited, Stridhan not tO be a woma11'a 

~wte but a woman's absolute property. ·(Clause 12, Succes· 
sion BilL) . 

The objectionable feature_s ar~ :- . , , 
(l) 'fhe o~er ·of successiOn m the H1ndu Intestate Succes· ' 

ion B1U is 1neqwtable and UIIJUSt, 
' (a) to prefer a daughter's son to .the son's daught,er, 

(b) to prefer a mother to father In clause 5, cl"ss 11, 
1rhon they should share equally, , monogamy Leing the 
rule, 

(c) to disinherit the widow ,of a predeceased son, . 
(d) to ignore the claims of .the daughter of a pNdeoeased 

son' and some ot,ller thmgs, · · 
are matters which must· be set right before the Bill is passqd. 

(2) ·The order of succession to Stridhan is also ob,jectionable. 
A woman succeeds to ..hot husband's . property, but the'. husband 
in the Bill is denied succession to his wife's prop'erty. This 
;5 inequitable. :rhe succession to Stridhan iu the present law 
profers female to male heirs only b~cause at present a w0man ' 
does not suc'c,eed her husband, ·but when the Bill gives 'her 
,.ch succession, it would be inequitable to,debar the husband 
from sllccessioti. to his wife. , ' . 

(3) It is unjust to allow the dimgh'ter and ber ' children to 
succeed and disallow a ~on and his children to do so, notwith-> 
standing the fnct that. both thq daughter and the sou are
under the Bill, heirs. to their fat'her. , . 

(4) It imposes the Dayabagh law on those who disagree with ·' 
the principles and who ha.ve. :npto now been governed by the . 
llitakhshra. . . · · 

It is hoped that. thd glaring defectl! of the Bills will be rt!- · 
mo~cd before the,Legislative Asse!'Jbly accepts them. 

' No. U..-COORG. ' 
FRo!! rn:& CIIIIF ColollliSSIOl!BB. or CooRG, !1'0; m SIIIOI!.I:TARY 

TO T!Ul GoVI!IN:MEN'l.' OF ~NDIA,. LEGISLATIVE DIPAR'lMXN'!-1, • 

Nsw DEL!!I, No. 'A-1·2068/42, DA.TW Mrmo.mA, 'TIDII 7m 
SEI'TEMBRR, 1942. . . • ' 

St'BIBC! :-'l'he Hindu Oode, Part J. (Intestate mad Suc~eatibn), 
' I an,d the ;undu Oode~ Part II warrioge). ~ . ' . 

',. 
I 

GJP~T, 2184l.D-ll-3-4.'l-400. 

The Assistant Commillllioner· has no .remarka to ofter, 
while tho Munsifta and the Bar .Associations are in favour of 
~he Bill!· 'rho Judicial Commissioner remarks aa fol!owa :-

".'\s. they are in the nature of social reforlua and nftect 
Hindu life and customs in so intimate 'a manner. that 
it woUld b~ ,better to consider no other opinions than 
those of Hindus. Hindu Law should not be reformed 
by porsons who' will not be affected by the reforms. 
How~·,er excelfeltt 'such reforms JT.ay be in .principle, 
they will lack the sanction of popular support.'!. , ' 

The District ~nd Sesslons Judge sayo- · · 
"The codi1lcati6n of Hindu Law on ~ nnifonn basis 

· applicable to the whole, of India is long overdue.··. 
1 These Bills relating to intestnte succession and 
marriage appear to be a good. beginning fo,r the re· 
mova1 of ~orne of the anomalies in Hindu Law such 
. as sex di~qualification in the· inhel'itance of pioperty' . 
Hindu woman's limited estate,· polygamy, etc., and ,as 1 

such they are ·progressive in character and are in 
conformity with the present day ideas of the subject •• · 
I therefore give my full support .to the Bills.'' . , 

I have no remarks.' to offer. 

The Bills, t~gethet· ·with· the Stateme!1ts of ObJects ~nd', 
:Reasons nnd other enclosures, were pubbshed in English . in "' 
the Ootwg Gazette. Extrarn-dinary, dated the 8th. July 1942. 

No. 12-?~·PIPLODA. 

FnoM rm: c~ COMM!SSI?NER OF PAN'DJ PIJ'LOllA, TO TH. 
. SECRllTARY TO TilE .GOVE!tNl>!ltNT OF INDIA, LtGISLATIV! DE-· 

PARntiiNr, NEW DEL!!I, No. 3439-B., DATE!>, CIIN!l'llAL 
INDIA AGENCY, !NDOIIB1 TilE 28TH JvtY, 1'942. ' 

Sumar ·:-The Hindu Code, Part. I (lntestllte s'uccusion) 
. • ,an.d the Hindu Ootle, Part I{ {11/ll'ITiage). • 

· ·., I have no comments t~.l!fter. 

~-No. 1 22:-F~om the sacretar; to thNe Uo1Wfo~rt-(~l u:~~-L~~ ~~~:~~~::~; · L<J.bour Department, , o. · , ' , . · 
· 1942, and enclosures ' ·. • ' · . ' · ' · · , · 

'<' ' DELHI I,. < 

No •. 23,:_From the Chief Commissioner, Delhi, No. F.-4 (48)/42:Gene~al, ~ted ~e 
, , , 19th Nove~~er, 19!~,-~nd e~Dcl~~~?~o F:-4 (49)/42-General, dated. the 

70. 

, No 24 From the Chiw.. ComrrnssJoner, ' . . , , . , . 
• ..,- ~st J)ece.mber, 1942, and endosure . • . • , . ~ • '70 

I I 

No. •13.-MADRAS 
FIIQM TRE JoiNT S~cr. To Tl!E. Govr. or MADn~;· I!;:,' 

DEPIJ\TMENT TO mE SEcY. :ro mE GovTGI (O) G 1 
LEGISLATIVE' DEPT., NEw DELHI,, No. 118 •• ' 
DATEn MADRAS Tl!E 4m N OVEliiBJ!Il,. 194Z,.. . 

SUBI£CT :-'l'lle Hindu Code, , Purt 1 (ln(tMesta't~ &U). ccesndnl_• · 
, and tlte Hindu. Code, Part 11 . . arnaqe • 
Ref.-My letter Ms. No. • 39Q3, dated 21st' October. 1~2 •. 

I 't d b ve ·I 11111 to forward· !a continuation ·o the letter CJ e, a .0 M' d on the-pro• 
())pies of the,opinion of the Bar Oounc;l, a ras,, . 
visions of the llills. ' ' 

F11oM . TilE SECRETARY, BAn CouNCIL, MADnAS. 

• • • is in entire agreement with ti)e 'opmion expres~ed < 

by the learned Advocate General. · ·1 

, . No. i4. -BoMBAY 
.' B AY Holo!E DuA!tT-

F~oll Til~ SECY. TO m& GovT. GOF oMB IN~IA' LEGtsLATIV& 
l!E~:t TO Til.& 8ECY. 'ro THE OVT. OF . ' BoMBAY, 

1 • ASSEMBLY DEPARTMENT No. 6039-/4-B., DA:rEll> ·, 

·cAs-rn, · THE 26m ocr~BJUt,· 1942. ~. . . (l!ld. 
SIJ1im:.r :-o-Bills. Hindu Oode-(lntestat~ , succeasiOn ·, 

. ' Mll'ITiage). i : 7/42·0.· and G .. 
.\V1~h reierence to your letters N~s. F. ~er 1942, on the 

IJu~c~~l), dated the ls.t Ju':le and 1st SepLed herewith a copy 
subJect noted above, I am duected to fo~hr t the Government 
of
1 

the ~apers noted below and to .st. ate :he proposed Bills. 
o Bomba¥ re!rai.Ds from · commentmg ~~~ the Hindu Com· 
The, questtou is -mainly for· the mempelS of· . , · . 
~un1ty to decide, . . . . and Reasons 
. 2. The Bills' with the Statement of ObJe~se 11f the first 
lllcluding the Exp~anatory Notes and, 11\ the in the Bomb~y 
~ the Appendill thereto, .were phbl25~~d June 1942 .. The 

venunent Gazette in Enghsh on .t e arriage with the 
~ill to oodily the Hindu L~>W relatmg to b~ bed i~ the Born· 
L~lement ol Objects· and Reasons '\Vas gnG ~arati on the 3rd. • 
::'Y Government Gazette in MarathJ an1 t Q~tober 1942. 
"'P\QJber 1942 and in Ks:nnad on tha 8 - . 

'.· 
· FROM ms S~CRETARY,. , THE H!ND11 MzssloNARY Soeulllt, · 

· BoMBAY, DATED ,12m AuG11ST 1942. 

• :As fegard; the Bill' ·~;he ,Hindu ~ode, Part ; . '(rn~tate 
· Succession)" my Society is oppos~d to a pa~ of 1t so far as 

the Section 5 · thereof is concerned. ,MY Soc1e~y does not ap· 
prove of the idea that the prope~ty, m succession _to th~ males 
in case of intestacy should devolve upon the w1dow m pre· 
ference to tho son. ' · ' ~. " . ' 
Fnolll mE Ho~on.mY s~rAnY, Bo~AY INcouoliA:rzn LAw 

, SoGn-rY, DAT!Ill Bm A~ovsr 1942. • • 
• * • , ' ' 

· ' My Committee are in. favour of the J:\ills subject to ~e fol-
lowing remarks:- · b · 

Clause 2 (a l_ and (b j • .:....Under 01. 2 (b l_ a woman J riTn 
f her mamage is not to be deemed I!' be an agna o jd h band or his Bl,!llates and under the Circumstances she wou, 

ll~: be included 1n th~ list of heir~ :en.tion~ ft· Cl.~b~i:d~ 
.Committee hbeg to pog~t is od!e!dt t~ ~e 1:e;rn fur the gotra of 
woman on er mania d · 1 treated us an 
her husband and she should . be. accor msa; d the circum· 
4gnate of hg,!!i~:.:d s!:es~~~ha~~h!e~rigin~l ~Rule 8 d th~ 
~~~.~esfo~yall·lndia should ~e given effect to m the P!esen 
Bill. ' .· · of mt Committee,. 11 share 

Clause 5(~).-ln t~he ~1n10~ a nredecea.oed son, along .viti! 
should be gtven to e WI ow 0 'ven a ,/hare and in default 
her issues or issue who have been dfceased son •hould be given 
of any ~sue the shahare ofbt~e P[b'., which the predeceased· son 
to 'his Wldow, the s re em_g. 
would have ~ot if he we;~ Jivmg., 0 · • . '· • • 

• B ;MBAY PaEsmEN~, WoMEN's Cow
. FnoM 'TilE PusHmBNT,Bo~AY DATED 14m AvovsT 1942. · 

ciL,. ToW: . ALL, * ~ • ( • . . • 
• • 11 • . greem~nt with the provulona 

My. ~mmittee 1s 1~·r~ra ~ :J. the following •11gg~stiollll :~ . 
ol the BJil, bd~ Itt~ n ~I ethe remaining subjects of 1iindn ~: 

d
(ll_l Thiale 1C!l 1 Wlel!th regard to agricultural lands Oil the """" 

an eg aton · 
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No. 13.-MADRAS FROM THE SECRETARY, THE HINDu MrssroNARY So~ETY 
BOMBAY, D.ATED 12111 AUGUST 1942. ' 

JOINT SECY. TO THE GOVT. OF MADRAS, HOME 
lENT, TO THE SECY. To THE GovT. OF INDIA, 
nvE DEPT., NEw DELHI, No. 11861 (0) G.-1, 
o1ADRAS, THE 4TH NOVEMBER 1942. 
'he Hindu Code, Part I (Intestate succession) 

the Hindu Code, Part II (Marria.ge). 

letter Ms. No. 3903, dated 21st October 1942. 
1ation ·of the letter cited above, I am to forward 
e o]Jinion of the Bar Counc.il, l\Iadras, on the pro-
te ilills. · 

THE SECRETARY, BAR COUNCIL, MADRAS. 

s in entire agreement with the opinion expressed 
ned Advocate General. 

No. 14. -BOMBAY 
SEcY. 1'0 THE GovT. oF BoMBAY, HoME DEPART

o THE SECY. TO THE GOVT. OF INDIA', LEGISLATIVE 
:LY DEPARTMENT, No. 6039-/4-B., DATED, BoMBAY 

THE 26TH OCTOBER, 1942. 
Bills. Hindu Code-(lntestate succession B:nd 

Marriage). 

erence to yom letters Nos. F.-227 /42-C. and G .. 
dated the 1st June and 1st September 1942, on the 
ed above, I am directed to forward herewith a copy 
ets noted below and to state that the Government 

re:frains from commenting on the proposed Bills. 
on is m<tiilly f:or the members of the Hindu Com
decide. 

Bills with the Statement of Objects and Heasons 
he Explanatory Notes and i~ the ~ase ,,r the first 
. ppendix thereto, were pubhshed m the Bomb<ty 
.t Gazette in English on the 25th June 1942. The 
lify the Hindu Law relating to ~arria!)e, with the 
of Objects and Heasons was pnbhshed m the Bom
~ment Gazette in Marathi and Gujarati on the 3rd ~ 
1942 and in Kannad on the. 1st October 1942. 

* * * * * * 
As r~gar~.s the Bil~ "T_he Hindu Code, Part I (Intestate 

Snccess1~n) my Soc1e~y 1s opposed to a part of it so far as 
the Sechon 5_ thereof 1s concerned. My Society does not ap
prove of th~ Idea that the property, in succession to the males 
m case of mtestacy, should devolve upon the widow in pre
ference to the son. 

* * * * . * 
FROM THE HONORARY SECRETARY, BOMBAY INCORPORATED LAW 

, SOGIETY, DATED 8TH AUGUST 1942. 
* * * * ~ * 
' My Committee are in favour of the Bills subject to lhe fol-

lowing remarks:- ' 
Clause 2 (a) and (b) .-'---Under Cl. 2 (b) a woman by reason 

of her marriage is not to be deemed to be an agnate of het 
husband or his agnates and under the circumstances she would 
not b~ included in the list of heirs mentioned in Cl.4(b). My 
.Committee beg to point out that lhis is not fair. A Hindu 
woman on her marriage is deemed to be reborn in the gotra of 
her husband and she should be accordingly treated as an 
agnate of her husband and his agnates. Under the circum
stances my Committee suggest that the original Rule 8 c f the 
Rules for all-India should be given effed to in the present 
Bill. · 

Clause 5(1).-In the opinion of my Committee, a bhare 
should be given. to the widow of a predeceased son, along .vith 
her issues or issue who have been given a ihare .mel in default 
of any issue the share of the predeceased son ~hould be given 
to his widow, the share being that which the predeceased son 
would have got if he were living. 
* * * * '· * * 

FROM THE PRESIDENT, BoMBAY PRESIDENCY WoMEN's CouN
CIL, TowN HALL, BOMBAY, DATED 14TH AUGUST 1942 . 

* * * * * * 
My Committee is generally in agreement with the provisions 

of the Bill, but would like to make the following •nggestions :
(1) The codification of the remaining subjects of 'Hindu Law 

and legislation with regard to agricultural lands on the lines 



' propooed in this Bill' be expedited. _ . · . 
(2) From Section 2' (d) it seems tba~ th1s Bill d~es not ap·· 

ply to Mitakshara joint family properties. Somethmg muijt be 
done for them for on our side joint family properties o~re a gr~at 
problem; the widows and other fem~les get no. abs?lute sb~re: 
so that benefits similar to those prov1ded by th1s B11I, b~ &1Ven 
to women in respect of joint family · propertie,, 
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(3) In Section 5 class n the sister should succeed alter .the 
Brother's Son and before the brother's . Son's son, that Is, 
No. (6) should come after No. (4) and before No .. _(5), . , 

(4) In Section 5 class 1 there should be a proVISion ~r-:ng 
the daughter-in-law and he• children, if any, the share wh1ch · 
the predeceased son would have got, if he were livin~. · 

(5) In Section 13, (9) (10) (11) (12) shoyld come ]lefore · 
(8) and after (7). · 

(6) In Section 22: the foUowing words. be addod, after the 
word 'Crown' "to be utilised for Hindu charitable purposes." 

---·- .. 
Fnow TJJC REGISTRAR, Hrs . MAJEsTY's Hran CollltT or 

JunrcATURB (APPELLATE SmB), BOMBAY, No. A-2/174, 
D.\'I'EI> 17TR AUG!TllT 1942. . ! 

· I am directed by tJie Honourable the Chief Justice and 
Jndlll!ll to state that, in accordance with their usual practice 
of expresein~ no opinion nnon matters of social legislation, 
Their TJOrdships do not wish. to offer t-heir l'iews on these 
two BiDs. · 

The opinions of the District Judges consulted j>y Their 
Lordships accompany, 

'. F:aox m DISTIIICT Juno,, Alfll!lDABAD, / 
I am in favour of the principles of the two Bills. I wish, 

how•ver. to mak• the following observations regarding the. . 
details of those Bills. . ' 

2. -1 nt•sl.q_te Suecmi1111 Rill :- , 
(~) Clauses 2 (2)b and 5 I (1) :-The _former clause bas 

t-he effect of disinheriting a woman as an agnate in 
her husband's familv. I nm of opinion, this is a step 
in the wrong <lirection. The Committoe 8eek to justi
fy it bv saving that she has been j!'i\·~n in•tend a ri~ht 
as a daughter in her father's family. The idea t.hat 
a woman on m'arrving becomes an Bll1!ate (GoLraj) in 
her hu•bantl's family. is so dMp root~d that this irmo
vation is likely to jar on Hindu sentim~n~ The ex-

. isting L~w (even as amended bv De$hmulih Act,) gives 
suoh a woman a right to inherit, in her husband's 
familv. There is no reason why the fact thnt sh•, is 
newlv ~riven a ri~ht to· inherit as nn nll!late in l1er 
father's familv should be made a ground to deprive . 
her of her ri~hts• in her husband's family: Two re, 
lationships eome into existence b:v reason of mn,rrial(e 
and .a woman should not be deprived of her H2hts 
flowing from each double relationship. Mero.ly 
because she is mnrried, she does not cease to be the 
danahter of her father and her claim to inherit a~ a 
daughter has been riqhtlv rPCOI!lli$ed. But that should 
not be made a ground for depriving her, for inst~nee, 

• of her •xi•tinr right to inherit as a daughter-iii-law 
to her father-in-law.' , 

(b) Clause 13(a) :-In my opinion. two different lin•s of 
devolution of ~ woman's Stridhan property should be 
done away with. Once it is recognised that .all· tho 
property h•ltl by a . woman is Stridhan propert,y, 
there should be cne common line of the ordar of sue· 
cession to such property. · · 

(b l In my view the order of successit>n requires radical' 
· alteration. If now a son, wife and d'aughter are mnde 
· oimnltaneous heirs to a man's property, tliere should 

be a reciprocal arran~ement by which a sen, daughter 
and husband should be made heirs to Stridhnn pro
per~. The old arrangem~nt was perh•ps suitable 
when Stridhan had a limited meaning and could con
si<t of comparatively insignificant part of her estate. 
But now that a II the property coming to her, from 
her husband and others. is going to be made her 
Stridhan, the old idea of how it should devolve re· 
quires modification in the direction suggested above. 
The actual shares to be given to each is· a matter of 
detail. This su~ge!!tion would also remo•e any pos
sible objection to the suggestion made above with 
regard to clause 13(a). . 

the proposed .legislation ·a~rding !0 the section 5, clause 1 
son and daughter inherit simult~neously thus. recognizing tli~ 
rights of the daughter along w1th t-he son mstead of being 
postponed to him. In view of the aims sought to be achieved 
b;v the Bills; the simultaneous ~are sought to be given to t.he 

• daughter in the father's estate 11 a welcome measure, though 
the mass opinion will not like a revolutio~nry provision, which 

• it is feared, will be considered as 9rcakmg the family peace 
by the outside disturbing element being introduced consequent 
on· the daughter's -simultaneous ri~ht of sharing. However in 
respect of HUccession to female, that is to Stridhan property 
which term is widened to include almost all classes of ).Jroperty 
oomh)g in the hands of females, the rlaughter precedes the eon 
altogether. -This seems in our opinion tO be•quite unfair to 
the eon. .According to Mayukha which is prevalent. in the 

·Bombay P_residency son precede~ the daug~te~ in Stridhan in. 
heritance. So as a matter .of fairness and JUStice we qre' <•f tho 
opinion that tho son and daughter should inhurit simultan. 
eously in equal shares and consequently· we recomm~nd .that 
in Section 13 clause b(l) after the word 'daughter' the worda 
'son or son's son' should be added as simultaneous heirs nn~ 

-section 13 clause b (4) and (5) be deleted. 
* ., • • * .' 

' Fnox TRE DrsT!lJ:CT JunGE, ARMEDIIAGAR" 
Generally ~ne~king I am in favour of the legislation propc!sed 

in the two Bills. ' · · ' 
. As regards the first Bill, I agree wjth the general remark 

in the e:rnlanatory. note that the sex disoualification .ngainst 
women inheriting property has few defenders nt ~he ;>resent 
time. Though I sm · ~enerally in agreement with the propJsnls 
embodied in this Bill it seems to me to be open to criticism· 
on three gMJunds. The first is that the Bill s~ems to interfere 
with the ri~hts of copnrceners in la;ving ~own in section 7(b) 
that a senarnted son will also·get a share in his father's estn~ 

, even when the father and some o,ther sons may have continued 
to be jointr. . . . 

The second criticism is re~arding section 7( d \ and is exp"essett 
as follows by Mr. S. R. Kaprekar (First Class Subordi"nte 
Jud~e. Ahmednn~ar). He says "Section 7 (d) of the Bill 
provides that each daughter will take half n ~hare whether 
she .is married, unmarried or a widow. In !1ractice this 
may pro~e unjust to the sons. For ins~ance, ·if a ma11 has 
four dau~hters and one son. the bulk of the estAte would ~ to 
the dau~hters and ,the son wiU Jtet little. The intention of 
Hindu Law is that the pronerty of. a family should ~t·main in 
the familv as far as nosaible. On that basis a~nates related 
throu~h males are prefmed in the Law of Succession to oo«· 

, notes related throu~h females. The· present Bill would mili· 
tate nqainst that nrineinle. and in many cases the Property ~! 
a familv, or. the bulk of it, would pass· out to others through 
the daup;hters, It. 1s said ·that there is a biological law by 
which people of bi~her classes, who have to do more mental 
work th~n phvsirnl labour have more daup;hters than sons. If 
t.hi• is trne the :Rill in nractice would prove disastrous to the 
Ffi~her Classes. The Bill goes too far in conferring su~l1 wide 
Tights of inherit~nce on daughters alon~ with. sons. In mv 
opinion • all the daughters to~ether should .11et one share. II 
a man !~aves tiVo or more widows thev ail together take one 
~hare. The same rule should applv to· dau11hters". But I ~o 
not agre~ that we should now vo back and impose an artificial 
disqualification on dnu~hters,' The ri~hts of inheritance now 
sou~ht to be conferred. on daughters have long been overdue 
and dau~hters 1should have the same rights as sons. . 

The th~rd criticism has been' summarised by Mr. Mohemadcdah 
J. Merchant (Joint. First Class Subordinate Judge, Ahm • 
!'agar), and I agree with his _yiew that .a different co~e of 
mtestate succession should not be forced on those non-Hmdus 
who by custom have been following the present rules of Hind~ 
suc~ession. Safeguards should be provided in the Bill s0 tha 
it may be left to non-Hindus if tliey ohoose to elect to follow 
the new rules of intestate succession or· not .. Mr. MerchQllt 
writes as follows :-"It is stated in the explanatory note ap· 
pended to the text of the first Bill that it embodies a co~mon 
laiV of intestate succession for all Hindus in British Indu~. It 
is not meant nor does it appear to have been intended .to 
frame a law of succession for anv other communitv in Ind1~i 
Also. in the detail notes o:m sub-ciause (1) (e) of Section 2 1 

is specifically written that it is not meant to make any change 
in the existing position as 'to the application of Hin~u Lawto. 
But \vhen section 2(1) {u), is read,' one will be surpr1sod 

(c) There are some further points to be considered in t.bis 
connection which have not been touched in the l\ill. 
(i) Th~ propert;r received by a son fs burdened with 

the obi1gabon of paying the debts' of his father 
which are not illega.l or immoral. Acco1·ding to 

'th~ Bill, the property will be shared '!low by the • 
Wife, son and daughter. It seems lair 1-o lay 

down that the liab:Jity for the payment of debts 

find that the legal effect of it will be to enforce an altogether 
different code of Intestate Succession on all non-Hindus "'~~ 
have been .following some provisions · of Hindu Law . as ln1

1 down by the old sages of India like 1\Tanu. Non-Hindus fo • 
lowed those ·provisions as not their own law but only as en 
old and established custom in them. . Therefore, they should 
be allowed to follow their OIVn old and established c~t!llll or 
the law of .their own religion. It wiU be unjust in ·my opinion 
that the Legislature should. enforce on them altoget~e_r • 
dilferent code which has neither the sanctity of ReligiOUS 
Origin n~r the antiquity and force of old custom to Lhe minds 
of non-Hindus. Therefore at the end of Section 2 (1) (e) ~e 
followin~ words shouid be added "but it does -r.ot inclu e 
~Iuslims ', to which I would add, "and other non-Hindu~ "'ho 
by custom ha~e been following the Hindu mles of inhentall01 

.. should be . shared in the same"' proportion. 
(u) The law of m~state .succession comes into operation 

where there has been no testamentary disposition 
of the property.. It is a matter to be considered 
whether there should not be some limitation on 
the testamentary disposition of the property to 
e!Uiure that the testat-or's family are not left 
absolutely destitute. A useful comparison may 
be made with the position as .we find in this 
r .. pect in the Mahomedan Law.-
• * • .. • 

FMII mz HollOII.AJIY SECt~ Assocu.rto11 '.Aillii!nAliAD. 
• 'l'be ooune!l of the Bar Association, A~edabad, ill of 

op!!llOI1 that 10 respect of ~ion to, the property of, males, • t 

and in_testate succession". · 
• • * '* ~ 

Fno!.! TRB Drs:;;;;;:JUDGE, BztGAUM. · 

I.-CODIFICATION BY THE CENTRAL LEGISDATU'llE, 
It seems to have been assumed that it has become necessarl 

for the Ce~tral Legislature to codify· the entire Hindu Law il 
am ~ot qUite JIUTe whether such oodifieation will be rea Y 
practicable and advantageous. It ia obvious from the t~ 



. beiore iis that certain key ierms In ltindu Law are in· 
Btlbbl of definition in English. The Bills wisely make 'lO 

"'"' p~ to define terms like Gotra, Prayara, Sapinda, Stridhan, 
'1';:ka Dewyamushyayana, Kritr!ma, Dlisiputra, etc., . and 
Da . de \hat these te1ms shall have the silfle meaning as in 
~'!'du Law. ·,Similar difficulties · will he encounterod when 
~er parts of Hindu "!-aw come. ~o b~ cod!fied. I submit that 

rtt would be a poor piece of leg1slat1on mdeed which cannot 
define the principal.terms i»; the Code and expects the i~ter· 

ter 1<1 derive the1r meamngs by a ref~rence. to. uncodlfled 
~re It would s'eem, therefore, that a self.contained Code is 
,;· quite practicable.. This diffic4lty ari~es principally 
because Hindu Law IS. s.ought to be admmtst~red thr?11gh 
E gush If it were adminiStered through the vanous I'egional 
~ ag~ no such deftn!tions 'Y?.uld at all become Jtecessary; 
f r ~he· concepts are qutte fanuhar and recourse can he ~aliily 
~J to the original Sanskrit te"ts. Peculiar problems arise 

ben concepts of Hindu Law are sought to he clothed in · 
~ ush garb. I might refer to only one. instance. In celi-

, rer~g the judgment of the ~rivy Council. in the . me o[ ~u· 
hammad Husain Khan 11. Ktshwa Nandan Sabat (64 Indian 
A eals 250), Sir Shadi Lal pointed out that the ~onfn~ion 
,:~he subject of ~roperty inherited from the maternal grand.· 
hther arose, prinCipally because . of the nse of. the word "an· 
e~~~~ral" to lienote property whtch had come from a grnnd· 
parent· igooring the •further refinemen~ which should h~ve 
follow~d from the term Paitamaha, that ill, "belonging tQ the 
paternal grandfather", used by Vijnaneshwara. Througholut 
this snb·continent Hindu Law has been administered for 
thoosanda ·of years without a universal Code ap'(llicable to ~II 

ts. ·In that respect it. may ~e compared ~o ~he grea.t Com· 
:n Law of England whtch sbll governs prmctp~l .subJ~cts of 
mryday life like , Contmct and Torts. Admtm~tratton of 
such uncodified law has not been fou~1d to be. dtfficult. and 
uncertain. It has, the advantage .n~ betng elastic: It atlows 
free scop~ for new de,•elopments m accord~nce w1th changed 
oonditions and the growth of pu_b\ic opinicn; whe~eas codili~d 
Jaw would naturally be more r1g1d; and the legwlature will 
have to be approached ev~ry tim~· for ame~dmef:ltS . ~ows?ever ' 
slight. A Code liy' no means brmgs , ft'!ahty; J~d1cta\ mter· 
pretation may still create new uncertambes. It IS of mterest 
tonore that the .other gre!lt community in this.co~ntry, na~ely, 
the ~fahomedans, decided to go back to the Sharm~ llaw ~~ rtll 
important personal matters l)y ~he Shar1at Act of 1937 ,Act 
XXVI of 1937), . I' all! not. quite co~vinced, therefore, that · 
codifu:ation of the enttre Hmdu ],aw ljl at all necessary, or 
that iuvould prove beneficial to its na~nral d~velopm~~t 
dong indigenous and progressive lin~s. I qmte realise. t~at 1t. 
iJ necessary to make some changes m. the present pos1t1on of 
women under the Hindu Law. That can be better done _by 
saitable special legiSlation rather thall b~ a comprehenst.ve 

- . 
' ' law with him wh~re~er he goes in inciill, unless it is sho.vn 

that he hn.s ado~ted the law qf the place where his family has 
settled. It is ol interest to note in this respect that the Bill 
on intestate succession before us excludes from ita operat:on 

. persons who are govemed by Marumukkattayam, Aliyasantana , 
or Nambudri law of inheritance; and that they do not seek to 
regulate inheritance to impartible property. lt is a matter 
for consideration whether persons who tolfow a customary Jaw 
would be prepared all of. a sudden to excluwge it for a •ystem 
based upon l:imdu texts and modern 1Ueaa of equality, As a 

· matter of fact, by clause 6 of their Bill on Mamage the (;om· 
mittee are prepared to recognise marrmges accordin~ to custom 
which would leave free scope for endless diversity making 
umformity a inere aream. 1 woUld, therefore, submit that. if 
at all codification is to be made it should be. done by the 
various provincial legislatures who can certainly legislate even 
with reference to non-agricultural property; intestacy and 
succession save as regards agl'icultural land, havihg been in· 
eluded in the concurrent ·legislative list. .. 

Apart from these general considerations, I nm not in favour 
of unconnected Bills like 'these being passed piecemeal by the 
Uentral le~slature. In order to appreciate the true import of 
the provisions in these Bills it is necessary in my opinion, to 
have the entire Code before us. I cannot, for example, con· 
~eive how it would be possible to give a considered "(>pinion on 
questions of for'ms of marriage, which assume the pnnciple of 
monogamy, without having any idea ~s to what provisions are 
going to be made for dissolution of marria~es. We do not 
know at this stage what legislation is contemp)ated for inherit· 
unce to joint family property; what provision is going to be . 
made for maintenance of the dau~hter·m·law and other depend· 
ents; how the son's duties and pious obligatio11 will be squal·ed 
with the new system of inheritance; or how the law relating 
to gnardianship is going to be modified. All these questions 
must necessarily be considered together befo~e we embark 
upon any legislation relating to intestate succession and mar· 
r1age. In my detailed ·criticism .on the various clauses of the 
Bi!ls1 I shall have occasion to point out more than once that 
the framers have ·omitted out of consideration certain senous 
consequences which are likely to follow from tlie proposed en· 
actment. That was precisely the defect which made the 
Deshmukh Acts unworkable in practice: It is obviously im· 
:possible to consider each individual item r,f personal law in 
!solation. The repercussions of reform in one part on the other . 
Qarts are many and inevitable. A law .which has waited for 
codification for· thousands of years can certainly afford to 
.wait for a few years more. I would, therefor~, suggest that 
the Bills should not be introduced in the Assembly .and got 
passed in this piecemeaL fashicn. The Committee contemplate 

. that the entire Hindu Code will be complete by, 1946. I would 
submit that we should waitj~Lill that year. It is hn]y wh~n 

Code embracing the whole d'?main of Hmllu Law. • T~p1cs 
like gams.ollearning and inhentance have become the subJeCt· 
matter of special le~islation befor~. .When ~~refully drafted, , 
•ueh special legislatiOn succe~ds m mtroduetll}.! rnew reforJ!IS • 
1111oolhly and h~rmoniously Wlth the. other parts of the law. 

In any case, it appears w me that the codification should 
110~ he undet•taken by the C~ntral _legisl.atur~. Th~ td~al of 
toe Code applicaple to all Hind.us m thiS . country JS ~ifficu_lt 
of attainment. Those who live m the Native St~te~ will ~t1ll 

we will have the draft of the whole Code hefore us that Its 
provisions can be scrutinised and considerr.d ·as parts cf one 
complete system. At present we cannot: see the wood for the 
trees. 

·11.-:IJ)EALS UNDERLYING THE B1LLS. , 

be governed by their own systems; a\ though 1t. 1s posstble , 
tbat the legislatures in 1!ative States (1f there be ·.any) m~Y 
re-enact the Statutes passed by ~he Centra} legislature· !n 
British India. It is however, pertment. to p~tn.J; out that m 
,!ertain respects .the' legislatures ~n. some Na~tve States. pave 
alreadv enacted statutes the provtstons of which are not td~· 
tical With those contahted in t.he Bills, as . lor exam~le !n / 
Baroda and Mysore. Difficulties may therefore, ar1se. m 
practice as in the case of the various States of the Umted 
States ~f America leading to conllicts of Jaw m matters ~f 
marriage and divo~ce. SecondlY,, as the Government o! Indta 
Att stands today it is impossible for the Central lelllslatu.re 
to legiSlate with 'respect to agricultural lands. . Parallel )e~~ 
lation will have to be undertaken by the various provmc1 
leg1slatures · and it. is a matter for doubt whe~het• such legi~
lahon would ultimately be on ideutical.1i»;es wtt~ that passe 
by the Central legislature. 'J;'he p~ovmmal leg~slatures. f!l"Y 
like to introduce mOdifications to SUit the r~cuba! oond~~~~; 
of their province, For example, a r.ystem o mhert!auce 1 

to lead to fragmentation of holdings as a result ?f s1multaneou~ • 
tu~s!ion by many heirs may not. be ac.cepted In at~l)~ta:~ 
provmce like Bombay. Zammdan provmces .may s •\ I e. 
adhere to the rule of primogeniture on the lines of. n;:arttbl~ 
Property so as to preserve big estates intact. It IS t us no 
llllprobable that the svstem of inheritance maJ beco~\ coni 
fu!<d st1ll further by 'having two rules, one tor. BJVIC~ ur~ 
Plllperty which fo~ the wealth of the great maJOrity ln t~ 
I:OUntry, and another for non-agricultural prop~rty. bit 

0 also to be lxtrne in mind that the different Jlrovmces av: 8 

far developed along different lines; and what appears to e a 
l!volutionary reform for one province has already been}ecogf 
lllsed as settled lii'IV in another. For example_, the posl 100 0

• 
women and particularly that of a daughter 111 B~mbay col!~ 
~>:~1 res v•ry favourably with that in the ~ther proVItnles, t a~ ~ , 
fadras or U P. Certain dysgenic ma~Ja~es are o era e f a 

n.lllbay and Madras like marriages wtth • the daug~tftn ~ely 
maternal uucle or o!' a paternal :,unt; but these are he 1 
~rohibited in other parts of India. In ~eference to. t e pr;:~ · 
bees prevalent in Southern India the B1ll on, mama.ge ta f r 
1t• Mrognde step of permitting such' dysgemc m~rrtage\i~h 
~ ' rest of India also. I see no reason why provmces of oro· 
Ill i(lllle matters 'have already reached a certam state h 'and 
~ve development shat~ld arrest theirf furtifher .fowt 0~ the 

even made tQ ref(l'ess for the sake o un orml '!· 'ff t 
=~er,~and, no. com~lications would aris~. i! we r~~:gnmis:d ;r~· 

oo,. of law 1n thiS country l because '• IS a. . that 
ttple \hat a person governed by one school of law carnes 

Before I pass on to a detailed criticism of the :various ~la~ses 
of these two bills I would like to n.ake a lew sul!mtss1ons 
about the idehls which seem to have inspired ·the Committee in 
'their labours. With the greatest respect I m~st. say tha.t the· 
·committ.ee ·have proceeded ei?tirely upon doctt•maue ~onstd";ra
tions divorced from . the realities of present-day Hmdu l!fp, 
Smritl writers hav~ invariably recognized th~t there .~ould be 
no universal law for ali Hindus; because Hmdu society con· 
tains in its fold ,llifferent strata of culture and deve!opruent, 
Thus for example, although the Brahma form t.f marrmge was 
app~ved.,by the Smriti writers, they als9 tolerated the As~ra · 
form, where bride-price is paid by the hushand and )'Vlach 
still obtains among the masses. It has all along been recog· 
nized by Hindu Jegishitors that. illegitimate children of, Sudr'!" 
ahould have greater right of inheritance as the marital t1e 
among them was not quite so stron~. ·The Committee have 

· paid scant heed to -this· difference m culture ~nd prof(l'ess 
within Hindu society; and I for myself do not thm,k ~hat. t~e 

· majority of the lov:er classes will eas!ly adopt the1r Jd~a!Jst!c 
· views. The Comm1ttee have also tned to put· new_ wme In 

old bottles On the on.e hand they assum~ t~~ !'ec~sstty of the 
joint family so fat• ·as its but·d~ns ·and habthttes are· concern· 
ed. but the legislation · which thel!' 1 have actually framed 

· se~ks to disrupt that family by conferring. absolute shares on 
widows and daughters. Thus, the . ·Committee hope . to rua~e 

rovision out of an intestate's property. for the !flamtenance 
·~! his parents and even of his daughter-m-law whtclJ propos~ 
would not be countenanced in· any modern country ~:over~• 
by individualistic notions. 

1 
In their .scheme for s1multaneous 

succession the Committee have taken for granted that a son 
of a pred~ceased son and even the. son _of a pre~h~eaCo~:it\~! 
8 . predeceased son should get mherit~nce. e , . . 1 for~et that this practice is based . upon a fundamendta 1 pru:tP e 

Hi d L 't obtains today that sons an ~an sons 
of . m u aw, as ·I . birth·ri 'ht in such property which 

.and great grandsdnsl~ra~h:m' and ~et the Comm!ttee .suggest 
~~~t i~e sl~~i,r:e reduced by absolute shares ~emg g1v: ~ 
Widows and daughters. I will gi,ve one. m~~d~st~;e •njo~ 
lustrate my point. T)le ~tl~;?t~::.~: A" was always ~nder· 
a spgo~hl~r i:v~lledgiv~o~blati~ns to. his· matemal grandf•tber. 
81?0 . · · th based uuon special texts (See Manu, IX 
Hts poh~Ihn IS us that a Sbradha is a necessity of Hmdn 
~36 ) d th tssbl~lons must be ~iven to the dead. The ,Com, 
hfe an a 0 t d th rmciple of intercaste mamag-•s. 
mi~tee ~avf nowl'k~l;p that ae lrahmin's daughter may, to tak'e 

· It IB, t ere ore, 't~on marry an sntouchable Sndra. I wonder• 
· an extreme· P091 1 

1 dfather would like oblatlbns to be 
. .w_hether thimh.e Bbrabm~~rn of such union; or even whether 

• g~vento ya . 

.•. 



. there is any provisio,. in Binda seriptures that. ~:!a!~:~~: 
· be given bY. su~h gran1 ds~n. ;!th~dao;'h\~~r:''!~ to the son's 

mittee's lpg~c Ill pre errmg . . ~ · · • the scheme 
dau•hter, and retaining his pnyJiege.,, ~oslttongallllll,n t the Com· 

• P • 0 f the matn cn ... crsms n 
of mhetJtance. ne

1
do h 1 b~ that they have tried an 

' mittee's ef!ortll wou • t ere ore, r d idoo.a of· Hindu 

~~f:;~l:n~~~~~~~der:e~:e~i~ ot'i~d1;i~~alism aud equality. 

m -CON'rROVERSIAL PRINCIPLES AJ)OPTED . IN THE 

5(} 

· · BILLS · 
The first question oi principle ~~ the Bill on tmtes~te !u~e~ . 

. sion about which,' ther~ is !Jkely tThbe brll:a ab~ll~hr~~s s kind 
t~at ~~ th!n;)1d~~J;mt~~ ~~dow stall. inherit absol~tely. . 

. It : ob~ous t~aj. the same principles W:ill ~e m~de app~a~e . 
· to agncoltaral lands . when parallel leg~Slatton Js enktd . Y 

the rovinces . otherwise, as I have al~eady . remar e ' we 
shatf bavd tV:o systems of inheritance which w1ll make co~ut 
sion wo se confounded. . My rema_rks, ,theref.ore' assume a . 

. it is profposed that a widow shall mher1t ag~1cultural p~ope~ty 
absolutely as well. The Committee have. given ~s no Inkling 
of their 'proposals for inheritance to jomt fam1ly ~roperty · 
Th have left intact sub·Bectioris (2) and (3) of. se.ctton 3 of 
AcfYXVIII of 1937 which still retail) the rule of hm1~ed esta~e 
for joint family property. '. Presumably, the Committee ~ill 

· later extend the prit\ciple of absolute estate to .su~h propel:! 
as well. 1 vc1·y much doubt whether the t,naJOl'lty of · ,t e 

· Hindu' commumty will be agreeable to tins re!~rm. Ih~ 
· reasons which the Committee· give are 11ot. at al~ 1mpress1ve. 

They think \1) that this disabihty of th,e Widows IS one ~! the 
most fruit!u sources of' litigation in our Courts today) and 
(2) that for the sake of protecting t~e property .when .. the 
woman is not really in need it penalises her w~en 1n tll.e ttme 

- 'of real need she requires all the money she can get from the 
sale of the property. ~hese two reasons appear· to me to ~e 

' self·contrndictory to. a 'certain extent .. The _very !act ~bat thts 
is n fruitful source of litigation its~lf shows th~t credttors are 

' forthcoming to oblige the widows. If the cred1tors bad really 
paid heed to the warning uttered in·. Mahomed Ashrufl 11. 
Bl'ijassuree Dossee 1873 (19 Weekly Reporter 426) the Courts 
would have been ~pared such suits. It will be a~knowledgea 
on all hllllds that the great majority of H!ndu. w1dows today 
Jexcepting a lew who are ·educated a~d hve m towns) are 
mcapable of taking 'proper care of the1r .property. One~ t~ey 

·are enabled t.o dispose of the· property w1t.bont any res.tnctlon, 
I should not be surprised if they lind themselves relieved of 
the property by unscrupulous friends. The :r~le is therelore 
absolutely necessary in the interest~ of the wtdows ~hemselves. 
Jain families are mostlrr ,engaged m tra~e an~ b11smess; and 
Jam widows natura.lly get better expertenc~ 10 .manage~~nt 
of property. Anyway the reaso!t 'quoted by the Comm1ttee 
for following' the Jain model would ,undoubtedly lead to 
undesirable mother·ftxation. It must be remembered tbat 
Hindu Law did not found this rule upon . any notions of &· 

woman's inferiority. If that were so, a daughter . or llther 
Gotraja Sapinda women in Bombay would not ·:hav~ be.en 
given an absolute estate at all. A. m~nager of a H1ndu lam1ly 
also suffers from the same disabili~y; !or it is well. known t~at 
)le too ca.nuot alienate property except . for fntl\ilY ne~es;nty .. 
or lor family. benefit. Even .a lather suffers fr9m restr1ct1o~s 
in making gilts and: willa of joint family property. I~ thts 
respect therefore a widow is placed o~ th~ s.ame £ootmg ns 
males and there is no scope for any mfenortty complex .on 
her part. The basis of the rule is tbat the property. of the 
family should be conserved for the younger generation. It 
1is this idea of trusteeship of the property w!Uch is really res· 
ponsible for these restrictions. As was pointed out by that 
•eminent Juriat Sir Paul Vinogradofl, .the aim and essence of 
the arrahgement was to provide the means. of subsistence !or 
the. members of the. joint family .. This peculiar colouring is 
noticeable especially in the case of members who stand in 

·rationale is well founded in the current needs of' Hindu society 
~t must be remembered that in this country,. unlike England 
no provision is made for. old· age penstons, unemployment in 
surance, sickness in~urance, etc.; ~d. yet w,e find that in th1 
:English system of u'ltestate successiOn a Widow• does not gel 
an absolute' estate. The effect .of the English scheme ot ~18 
tribution is given on page 587 of Volume 10 of Halsbury•1 
Laws of England, Hailsham Edition. ·It will \le found that 1 
survivillg\~pouse takes personal chattel and £1,000 absolutely. 
S~bject to that she gets' only one hall for h!e 1£ there are 
children; and she does not get all fo~ herself 'absolutely so 
long as there are parents, brothers or s1stm·s of whole or hall 
bloo,d, grand-parents, or uncles aud a\UltS ol.i,b.e whole and tht 
half blood I submit that a system of mtestate succession 
whi~h ~as 'been found to be quite ·.satisfactory in ~ progressive 
country like England would cet·taml:y be .well SUite~ to the 
position of, Hindu widows' 'today,. I~ tills respe;t I fu~her 
wish to point. out that the ,hm1ted mteres\ wh1ch a f!md~ 
widow gets is far more. effective than ~be 1nteres.t whtc~ Ill\ 
English widow, gets as a tenant for hfe. A Hmdu Widow: 
has absolute control over income. ;rhe accretions and savings 
can be uti1ised by her. She. is the full owner for all legal 
purposes. She has a limited po~ver ol di.spo~al f9r necessary 
and beneficial· purposes. There Js ~o obh.gatlon upon her to. 
maintain any pmon of her husband s family or to me~t the1r 
marriage expenses. It has to be remembered that With the 
passage of time. child widows. will· b~come rare. The averagt 

· expectatiOn of ltfe of an . ordmary Wldow would ~ot be, very 
long It would be more 1n the mterest of her children I! she 
wer~ to preserve the property for them rather than' to fritter 
it away herself. So long as ·provision is made for her mainte· 
nance and personal comforts out o~ the )lrope11.:1\, ~ do . not 
think that she is at all treated unjustly m not 'liemg g1~en 
an absolute ' estate. It ,;.m be readily seen that to gtve 
widows and daughters a share in lands . would lead to great. 
fragmentation 1 _and ~oldings would- rapidly ceas~ to be pro· 
ductive economtc umts. 1 Almost everyone whom 1 have ·COD· 
su.lted l1as expressed himself 'against an a~solute . estate for. a 

wt~wthese circumstances, I would.. su~gest that the principle 
· 'of an absolute estate fbr a widow adopted i~~; the Bill should 

be dropped. The widow sl10uld. be given th~ same. ~hare ~ 
a ~on. She should have the r1ght to· get 1t p~rtltloned d 
necessary during he1· lifetime. Durmg her lifetime she will 

· have the limited estate in that share. In addition she should 
be also allowed the personal chattels of her husband • (for 
which sl1e may have a sentimental value) and· also ·her own 
ornaments and jewellery. This is quite in conf?rmity ~ith 
ancient Hindu traditions and the present-da.y practtce of Hmdu 
society. A provision may also be made, as bas been done by' 
tl\e Baroda State, following the English model, to give her 
a lump' sum 'Out of the estate absolutely for h.er persona~ use. 
The limits of this sum can l>e easily determtned, bulr 1D ~o 
case should it exceed Rs. ·10,000 for any estate. This e:<cpe • 
en:t has been suggested by Smriti writers before. This should 
be the scheme m a case where the d~ceased has left cbil~ren 
with whom the widow has to compete as an hei~. I entirely 
agree that if there be no· children, nor an.y immediate blqod 
relations who have to be looked after, the ',.idow should get 
the estate absolutely; because it ·will then be a matter of 
i~tdil!ereuce whether she disposes it of herself. That is why a 
limitation of the· number of reversioners is necessary. He!e 
again, the English model can he followed; and only cer)<a•~ 
persons· should b~ ~ecognised as the reversioners. The hmlt, 
should not go beyond brothers, parents and paternal grand· · 
parents, and patern~l 1uncles of the deceased. In their absen~e 
the widow should t.1k'l! absolutely. I· personally feel that~ this 
compromise will not only satisfy the just claims of the wt.dOIV 
hUt would also meet with univei·sal approval in Hindu soctety. 
,This scheme will also do awa:v with the evil 'of litigation by 
reversioners which the Committee have set their hearts · \,p 

: need of help and protection as the widow and the spinster. 
These considerations do not apply t~ property inherited from · 
a lather by a· daughter or by a sister from her brother; and · 
that is why they are allowed to take absolutely. in Bombay, 
thong~ other provinces · still lag behind 'in this ·respect. The 
Committee point out that in India Muslim women, Christian , 
women, Parsee women, and Jain \Yomen all take a full estate, ' 
and ·that it is difficult to maintain that Hindu women alone 
are incompetent to enjoy lull rights, This is a fallacious 
argument based again on: the. doctrainare considerations of 
equality of sexes. The system of Muslim, Christian and Parsee 
personal Jaw is entirely' di.f!erent, and does not expect a man 

. remedy. What I have said about the widow· should be takeh 
to apply mutatis mntanrlis to a wido1ved daughter·in·law also. 

The second . question of principle. concerns th.e daughter's 
share. In the1 r memorandum on intestate successtou the Com· 
mittee .had decided to omit the. mart•ied daughter altogether, 
·and llad made the., suggestion that the unmarried daughter 
should be included in the l)imultaneous succession group. In 
the .Bill they lla-ve .worked out a compromise which is ~ ~·11i 
way house between the two. For, they, have· l!tven · a 

to look after all sorts of dependents as a. member of the jomt 
family is expected to do in Hindu Ll.w. In these systems. no 
legal obligation is laid upon a man to look after his parents, 

:· gt'&ndparents, to maintain a daughter-in·law to arrang~ 'for . 
· the marriages of his sisters, and ·so· forth. There. is also no 
question in' these systems of · sons, 1 grandsons and great
grandsons having a birth·ri~h,t' in the estate. If all these • 
obligations are \o· be fulfilled, it is necesso.ry ~hat the estate 
shall be kept intact, and shnll not be split up mto portions 
which themselves can be taken away by each heir absolutely .. 
The Committee explain' tl1at in their promised chapter· on 
maintenanoo they intend to make proper provision but of the 
estate for the maintenance of the parentS ·and widowed 
daughters-in.Jaw. They do not say whether s"ch nrovision .ib 
going to be made out of the son'a shan~ only; or'if not, !)ow 

. the burden is going-to be distributed over the widow's share 
also. In the latter case the widow· will take the estate abso· 

•lutely' only in· name. It cnnnot be emphasised too stron~ly 
t.hat the justinct1tion· of the· rule is' not a st>pposed inferiority 
of women <based on the obsol"e text. of Boudhayana, but its 

' I ', 

daughters, whether marrie~ o~ unmarried, half share e~ch 
and have included t'bem in the group of simultaneous he1rs. 

. I am afraid public opinlon will nob he prepared to admit a 
mmied daughter to inheritance. Hindu' Society has always. 
treated the obligation of getting a· daughter married as of 8 

very binding nature; and it is • no exaggeration to say that 
many families have even incurred .debts in order to fulfil. tbat 
obligation. Marriage expenses of an unmarried daughter are 
to come out •of the father's estate. It is, not, therefore, 
expected thai. she should also claim inheritance in her father'd 
nroperty a!te1' marriage. Smriti writers apparently . intende 
that an unmarried daughter should get- as marriage expenses 
one fourth of what she would get if she were a son. T~at 

.was a rule which the l'arsis followed till recently. In Mus\illl 
society also a dau~:hier does not geb the same share as a son. 
The question should not be dedded by. a reference to texts. 
Dr. Altekar, in his book on the Position of women in Hindu • 
Civilisation, expresses the view that ihe da\tghter should lose. 
her share upon marriage. The son, it will be remembered, · 
is responsible to jlay the i rather's debts onder the principle 
of pious obligation about which the Committee have not made 
any remarks. Since the marriage of his sister lots of thin~ 
might have happened in· the joint family. New burdens 
might have been shouldered; old incumbrances might have 



\ 

id off by the efforts of the 'brothers ; . and it would be 
bteU, P~o them that they should be asked to give the sister 
unfall' out of what remains after their father's death. 
• snre the daughter iSt being provided for in her husband's 
Be~» es, Here . t may add. that the women whom I hti the 
family. of addressing in Bombay, Dadnr and Poona have 
pr5vi!;S1 expressed themselves against the proposal of giving· 
~e rure to • married daughter; On the other hand, opinion 

51. 

a sha eenble to making some 'sort of provision for the unmnrl·ied 
15 "~ter , I accept the Committee's proposal regarding tile 
da:~tum. of shares. In my opinion, too, it should be one-half . 
qu what she would get i! she were a son; but the son should 
~v the opti·on of giving it to her by actual partition or its 
· ufvalent whichever she chooses; and so long as the brothers 
~ve the equivalent at the time of her m~rriage they .should f absolved from further claims, I quite envisage the possi- . 
bllity where a. married daughter may become a widow, and 
may not. get. a S!lfficient share oui of her ,husband'~ p~operty 
10 keep her in comfort. At .presentr there 1s an obhgat10n on 
the father to maintain her, but this obligation is not trans· 
mitted to' the son because it is regarded as a moral obligation. 
1 soggest that- a provi~ion should be made .whereby this obli' 
galion w<l!'ld• be turne~ into a· leg~! obligation . upo~ . the 
brothers as well, I beheve that th1s has been done· 1n the 
Baroda leg(slation. I submit that these suggestions will again 
meet the just claims of the daughters without making serious 
inroads ·upon. the estate of tlwir father's family. As I have 
already said before the ·committee have accepted the, position 
that a predeceased son of a predeceased son is alsb , an heir, 
which heirship is based upon the ·theory of birthright. The 
result has been that the group of simuftaneous heirs·has become 
50 big that the son has .practically very little prospect of 1 

getting anything substantial . out of the estate; and .Yet he · 
will be calle(j upon to pay the debts of the lather and to· look 
after the· family and its needs. To take a· concrete case; if a· 
man dies lea.ving a wido'o/, one son, four daughters and a 
mhior grandson by a predece~sed . spn with his lll?ther al.iv;e,'- ' 
which is .not an unusual case at all-the estate Will be diVIded 
into five shares of which the son . will only get one ,and still 
he will be required perhaps to maintain out of his ·,share his 
widowed sister-in-law and to bring up the mi,nor boy, to pay his 
fat~r's debts, ·and otherwise to fcrok after the family. I 
submit ·that this is hardly fair to the ·son; and in o~r ,enthu· 
siasm to be ,lust to woinen we may not swing to the opposite 
extreme of be6oming unjust to ·men. Besides, , it h~s to be ' 
noted that .the Committee's proposal to extend the s1multane· 
oas group of heih will split agricultural property literally into 
bits. · Agricultural lands. will cease to l>e economic J1oldin~s 
under this scheme; lind 'the evil of fragmentation which 1S 
ah1ady prominent in our. province, will assume impossible pro· 
portions. The .Committee's proposals on marriage malte it 
JX!ssible fo1· a sister to get married tQ persons of any caste 
which wi.ll agAin lead, to further co~plications. ' 

One ~ore question whicli is likely to £rouse · ver~ keen con
troversy is that· df intercaste marriages. .The Bombay High' 
Court has held, Anuloma marriages .to be valid. This view, 
however; is not shared by the Madras High Qourt. Under 
the Hindu Law; Pratiloma marriages are defirtitely prshi6ited. 
Even iq Anuloma marriages the children of the Union do not 
get the ·same share in inheritance. It is true that restric· 
lions of caste are rapidly breaking down. But, we should uot • 
oonfuse freedom of marriage with .inheritance. Even today 
any Hindu who wants to go in for a Pratiloma marriage can .. 
do so under the Special Marriage Act. There are certain 
disabilities attaching to )lim under that act; .ana once those 
disabilities are removed as the Committee proposes to do in 
their Bill, no one should have· any grievance so far. as freedom 
to !D•~ry is concerned. But it is a .different thing alto~ether . 
to tns1st that even so he shall continue to claim a share. m the 
!lllnily property. In effect, we will be allowing him to bring 
Into. the family strangers whom the -other members of the· 
famdy·may not be able to suffer. No law should be' in advance 
of. pu~lic 'opinion. It is even cl)rious to. find that the Com
llnttee have not paid sufficient attention to the question of 
marryipg outside the Hindu religion. I submit that in fair· 
ness to ~he other members or' the family, who may not be so 

· Prog~emve, a provision ,should . be made that all Anuloma 
mamage or a marriage outside the Hindu religion should 
automatically operate as · a separation from the family; and 
nnle~s the father wishes to give such ~n a share he should' get 
notbmg alter the father's death. I have already made my 
~marks about a share to a daughter. · If it is, decided to give 

r a share, then she should certainly forfeit it in ·the case 
~f a Pratiloma marriage unless ·the · family are themselves 
agreeable tO the marriage. ,As regards the law of succession 
to be applied to the children of such marriages, I think · we 
~ould not insist' upon t.he strict Hindu rule as applied by ~he 
·shgh Court of Bombay .. The' ordinary Hindu law ol successum 

lho~ld be made ·applicable to the property left tQ tllem. by 
l!l1' father. · · 

• I --.·.-
IV.-REMARKS ON CLAUSES !N~ DETAIL 

ll'I ";ill now' pass on to con~der the separate clauses of the 
S~ 1n_,greater detail: I wilL first take up the Bill on Intestate 

e5slon., . 1 • 

li.kely to give 1·ise to some difficulty in lpterpreling lhe defini· 
· uon. lfor ~xample, it is uot made clear liS to whether a ah!ll'e 

which. a son geta on partition h'om his !alher is to be !.Hated 
as her1table propertY,. 'l'he case of a· sole surviving coparcener. 
should also be made clear. 
',l!laUI!e 8 (e) defines a Hindu to include any peraon who, if 
~li1s act were n~t m force, would beo governed in matton of 
mtesta.te suc~ess1on by. the Hindu Law. ''l'he · Committee plv
pose, lD the~r other Jl1U, to dispense with the application of 
~he !nd1au ~uccess1on Act to peuuus who will· J;Uuu·uct a ctvil 
mamage m lutut·e. 'l'nere are a number of pet'Sons tuduy who 
!lave contracted su~h mamagcs utlder the ll)pccuil Alal'l'tagll!l 
Act of 19U, because the•r marrtage would pct·llllps have be\111 
declared mvahd under the extstmg Hmdu Law, ~~ing l:!agot.t·a 
01• .tl~·ntiloma . and so forth. l'heso persons had to put up w1th 
the !nconven1ence of . the Indian :Succession Act ~·ei.og made 
applioable to thelt1 children. 1 am certntn that a g1·eat majo· 
l'lty of them would like to be governed by the regular Hmdu 
Law. I. would, therefore, suggest that the detiumou ot· ~he 
word Hmdu sh~uld be made 'tu. include such persons if they 
make a declaration that the lndtau Succession Act' should not 
be made applicable to their cases. ' 
. OlQUile II (/1).-This clause excludes 11 dilsiputra. The inten· 

!lOll, therefore, appears to be that illegit.tmate children shall 
not get anything; because ordinarily the wotds "son" and 
"daughtet•" are never taken to include illegitimate sobs and 
~au~hters. This, in. mY. opiuion, is a very unjust proposal, 
msp1red by sheer .purlt&DISf!l· :rhroughout the ages Hiudu Law 
has made pt·ovls!on for J!legtbmate chtldreu. Among the 
Sava!nas . they get maintenance; and Rlllong the Sudrna th~y 
get mher1tance as well. It hn! to be remembered that Vii· 
naneshwara, the 'aUthor of the Mitakshnra, was• himself a Yah·· 
and yet he ~pecifically approved of this rule (See Mitakshm·~ 
Ch. :I, sectl~n 12, verses 2 and 3). There is real need for 
makmg · prOVlSlOn for· such chlidren particularly in thq lower 

. classes, and e~en in t~e upper classes; because the usual ten· 
dency of·men IS to sh1rk such unpleasant burdens. The father, 
i~ ·c.~mp.elled to m~intain his illegitimate children during his 
. hlet1t1e. (See sectiOn 488 'of the Code of Criminal Procedure). 
If minor illegitimate children are left behind by a man I see 
no .rea~on' why his estate should escape the burden altogether. 
It IS notewo1·thy · that. in England some provision has been 
made. now, by the Legitimacy Act of 1926. l'here ia one 
pecuuar problem Ill liludu Law which will arise in thia con• 
uectton; and that is successton to danctug IJlrls and nailuns. 
'!'hen· chi!dren are. by deli,mt!On ~e~<er Jegltllnate. 1'hj result 
would' ~e that tbel!' own· str1dban propeny, as defined in lhe 
lltll, Will never descend to the1r da~glltel'S, Ol' to their sons. 
1 am of opinion that justice requu·es that th~ old rule ol 
'Hmdu Law about illegttimate children should definitely be 
retaiued, • more especially if we are gomg to adopt 11 rule of 

·monogamy; because such rule is bound to lead to illicit con· 
necuons lor the. progeny of wh1ch a. father would be only too 

·glad to disown all responsibility. 
Stridhan is defined in clause II (i). The definition is no doubt 

based on the general principles accepted by Vijnaneshwar; 1· 
would like to point out tljat a. distinction was made in Hindu 

· Law about property which was received by a woman as a gift 
f1·om strangers during coverture. The reason was obviously to 
discourage. women from so)iciti.og presents from stranglll'll, 
perhaps in consideration _for illicit intimacy. That distinction 
was intended to promote marital harmony. I would, there· , 

· fore, suggest that for the words "after her marriage" the 
following words shoul<;l be substituted; "by a gift from a 
relative after her marriage". 

1 Olu:use .5; l.lla.ss / • ...::.r .have already made my remarka about 
the un<;lesirabillty: of having so many, heirs in the group of 
·simultaneous heirs., I should be inclined to dt·op the married· 
daughter altogether for reasons which I have already explain· 
ed and to admit the· unm~rried daughter to. inheritance · as -' 
described before. Instead, the widowed: daughter-in-law 
should be provided . for, as the Committee originally wanted 
to do, by ~iving he~ a definite share, .of course for life. l 

, see no spec1al reasQn why the daughter's son should no~ 
get a preference over . a son's daughter. I have already 
explaiuecl before that this preference was due to his special 
position· as a person who coni~ ~ive obla!ions to his mate~nal 
g1·andfnther. . Shrndhas . are raptdly falbng , ont · of fnsh1on; 

, and no injustice· would be done if the son's daughter, whose , 
·claims are really more urgent in her father's family, geta 
recognition before the daughter's son. It must be remembered 
that the daughter's .son has inheritance besides in his OWll 
family; whereas. the son's dau~hter would have no inheritance 
if she is postponed to the .daughter's son., I would also sugg~t 
that the paternal . grandfather and the paternal greatgrand
father should come immediately aftet the parents. It is abeo· 
lutely necessary to make provision for. old people w~o· m~y 
not live long; and we can at the same t1me enact that mhent
ance,should pass, after their death to the next heir, namely, 
brotlier. 

It Is a n;atter for ~nsideration whether the preference 
~hown· at present to sisters (and sisters' sons) ~honld be con· 
tinned even when they will be permitted to. contract Pratiloma 
marriages. I have already touched upon th11 pomt before. 

Clause 7 (h).-Thia clause provides that each son of ~he 
intestate shall take one share, whether he was undivided ot 
divided from or re-united with. the intestate. The Com· 
mit tee explai~ that "on this poin~ there has been. a confl,ict 
of iudiciaJ decisions and we h,ave adopted . the VICW whtch 
leads to the simplest rule". W1tb the greatest respect I rout 
say that the Committt>e h~ve not paid sufficient attention to ..,{it:.'e. e -(d) defines heritable property to mean. property 

Passe belongs to an Intestate in his or her own n~ht lll!d 
Irati 63 by inheritance as distinct from survivorship. The Dins·. · 

on to th~ clause does not appear to be complete, .. and is • 

the real difficulty in . this cas~ In the fil'llt plaee I do not 
think that there is ·any conflict of judicial opinion at all, 



. 
worth the name. . Tbe subject will be foun~ discussed .on 
a es 33 and 412 of Mulla's Hindu Law. n IS made quite 

~le~l" there that "the High Courts of Bombay and. Madras 
accept the' view that on the death of a lather· leaVIng self
ac uired property an undivided son takes such propert:y . to 
th; exclusion of ~ divided son. This is based ?POD a dH!S1:t 
ronounced by Mr. ·Justice Ranade, whose. V\ews on m u. 

Law should certainly be·1!ntitled t~ the greatest respect ~See 
Fakirappa-V-Yellappa I. L. R. 22 Bombny 101). Jar me 
J in that C'llSe has !liven the rationale of the rule li!! .founded 
u; convenience. As against this we hav~ ~nly a dec1s1on by a 

a testamentary disposit.lon unless again a caAe ot partial intea. 
tacy is contemplated, I submit that this clause may be re. 
drafted .so as to make it ·more lucid. ' 

· bench df the Chief Cout·t of Oudh cons1stjhg of Stuart C. J. 
aud Sriv118tava J. (A. I. R. 1930 Audh 77).. They themselves 
relied upon a decision 6f the Allahabad H1gh . Court, namely 
Kunlvar Bahadur-V-Madho Prasad (,49 ~nd1an Cases 620). 
which, as ·has been puinted ~ut in Mulla s Hm~~ Law at pag,e 

Olf!We 19.-This clause disqualifie~ a person who comrnita 
murder Or abets the commission of murder, -in furtherance ol 
h1s or her successton to any p~·opel'ty and prov111es that IDlleru, 
ance shall pass to the he1r. wno 1s next 10 the orde.r of succes
sion. ' 'l'he 1 ule of cou!'se IS ilased on sound constderattons. of 
public pohcy, but tne ru·alting has not been vet·y happy. 1n 
.t!nglallct the rule is that a man shall not kill his benefactor 
ana therelly claim his bounty. It appli?s not only to the 
criminal but also to persons who make t1tle to, the property 

. by callmg in aid the crllllinal's title. Besides, the rule. extenda 
· to all felonious killing .and has therefore been made applicable 

to manslaughter (See the discussion on page 594 of Vol. 10 
of Halsbury's Laws. of England,' Hailsham Edition). ·In 
Kenchava-V-Girimallappa (I. L. R. 48 Bombay 569) it was 
held by Their Lordships of..the Pl'ivy Cojlllcil that the murderer 
was not to be regat·ded as bhe stock for a fresh line of descent, 
~ut as not existing when the succession opened. In • the caae 
of entries 3, 4, 6' and 7 in• Clas~ 2 of clause 5 .this difficulty 
is likely to. arise in the case of a bt·other; also, ljl, the c,ase o! 
entries 3 ·and. 4 in Class 3. Although a. brother (son or a 
sister's son may . ~!aim independently under the Hindu Law 
and not through liis parents, still the purpose of the" murdsr 
would obviously be to accelerate succession. I would, there. 
fore, suggest that the .clause sh.ould be ame~ded S? !IS to pro
vide for these d·ifficulttes. So also, all felomous killing should 
be included as in the English law and not only mu~der a.l 
defu:,.ed ·in the Indian Penal Code. 

33, does not support t.heir v1ew. The New Ed~t1on o.f Maynes 
Hinqu Law nccepts the Bombay and ~fadras v1ew Without .~ny 
comment (See pages 643 and 6411). Apart .from the' authonty 
of texts the reason for the rule is obv1ous. 'In the first pl~ce 
if even a divided son is to get a share, .there will be no' In· 
centive for· the sons to hve together w1th the lather; and 
in his old age the father will be left absolutely uncared for 
because the so~s would know that in any event they are going 
to get inheritance to ,his . property. Secon~ly, a son who 
separates would not ordmar1ly become respons1ble .for t~e de~ts. 
indurred after separation whereas the son who hves m union 
would be. In these circumstances it will be unfair that. the . 
divided ·son should also claim a ~,hare in' the property. Hmdu ' 
Law has always recognised the father's power to effect a 
sepa1·ation during his lifetime. I do not think that any one· · 
has ever suggested that . the present rule i~ unjust to the 

·divided son; and f see no reason why it should be abr~gated 

0/au..s 10 and 11.-In.my opinion, these clauses should be· 
deleted excepting sub-clauses (1) and (2) of clause 11. The 
Committee th~mselves hiive no objection to this course. They 
represent ·a relic of 'the past and 1 would not be applicable 

·to ~ny concre'te case in present times. So far as the pr~n;rty 
acquired by herrnits is concerned, the ordinary law of rehgtous 
endowments will be found· quite sufficient. ~ub-clauses (1) and 
12) of, clause 11 may however be retained: but in clau>e 
11 the words "by becoming ... " upto "brahmachari" should 
be dropped. The remaining words are quite sufficient for the 

.purpose, ' 

Olause 1$.-Thia clause ·~peaks of stridhan in so far as it 
consi!ts of 'heritable pt•operty. The explanation in this clause 
which refers w entry (9) in sub.clause (b), namely the mother 
is not quite clear. It is not made clear how a mother o( a 
woman would be a widow of her husband. There seems to he 
some confusion. .At least I have not been able to grasp . thh 
particu)ar provision. · · · 

I submit that th~ dist~ibution of stridhan pt•operty is rather 
' faulty. The Committee have given reasons why they 'prefer a . 

daughter or a daughter's daughter o1· a, daughter's son, to the 
intestate woman's son. If, however, a daught~r is to b<. 
admitted to a shat·e, even though it may be half, I see no reasot 
why the son should be postponed ,so far. If on the other Mud, 

' a daughter is not given a s~arc, as I have proposed, then the 
present distribution may remain. Entries 8, 11 and 12 refer 
to husband's heirs, father's heirs and mother's heirs. It is 
absolutely necessary that there should be a limit to these 
heirs. I do not approve of the view that any heir of .th~ 
·husband, howsoever distant, should get preference ove,r the ·. 
mother of the intestate . woman, As. a matter of fact, J am 
inclined to think that the mothe~ and father should come 
before the husband's heirs. The old Hindu rule wns based 
upon the distinction of approved' and unapproved forms of 
·marriages; and it was supposed that in the case of an. approved 
forni of marria~e where a woman was presented to tb.! husband 
her parents should not soil j,heir ·hands· with any of her pro
perty as that would savour of bride price. But this rule is 
'onlr of historical interest; and justice requires that the 
parents should come before the ·husband's heirs. That would 
be more in. accordance with the wishes of the deceased woman 
her,self, 

It need not be added that the definiti~n of Stridhan may 
· have to. be amended if the widow is not to be given IUl abso

lute estate. The same remarks would apply to a share given 
to a wife on partition during her husband's lifetime. · 

, Olau.re 17.-I have already. made 'my remarks about ·Anul~m" 
and Pratiloma marriages before. , . . 

.. 'cizause 18,-With the greatest re~pect, I must say, that Ibis 
' clause appears to me to be vet·y badly drafted. It speaks 

of an in\estate's widow • being unchaste during his, lifetime 
·and after her marriage. There appears to be no ntcessitflor 
the words. ''alter her marriage", because unchastity during the 
husband's lifetime would necessarily be after her marriage, 
unless of course a reference is intended to her unchastity during 
her maidenhood, which has no relevance at all. I quite appre
ciate the Committee's anxiety to protect. widows from baseless 
allegations of unchastity made by unscrupulous reversioners : 

. but I fail to follow. clause (a) to• the 'proviso which says that 
"provided that the. right of a widow to inherit her .husband 
shall not be questioned on the ground aforesaid . unless the 
husband has deprived her of any portion of his ,property on 
that i':ound • by a valid testamentary. disposition subsisting 
at the date of his death". The Bill seeks to govern intestate 
succession. .There could be no"question, therefore, of haW!g 

·I 

C/au..e i/0.-It is ·the object of this clause to remove the 
present disqualification about disease, idiocy, etc. But the 
Committee have gone further and have provided that ''no 
person shall be disqualified from succeeding. to any property 
on th~ ground of .. ~ ... , ..... or ............ on any otlter grou11d 
whtlt<Joever". The only disqualifications they contemplate 
therefore, are, a man renouncing the world, the .unchastity o: 
a widow, and a man committing murder. 'In my opinion, 
they have taken no account· of certain. other disqu.a,Iifications 
which are, already on th% Statute book and ·certam others 
w:hich should' \le put ther~. For example, section 2 of .. the 
Hindu Widows' Remarriage Act of 1865, -enacts that all r1ghts 
and interests which any ·widow may have iu a deceased , 
'husband's property by inheritance to her husband shall, npon 
her remarriage, ·cease anq determin~ as if she, had .the!! die~ .. 
It is not made clear by the Commtttee whether th1s dlsquah
fication is to remain or whether the provision in clause 20 is 

I SO COmprehensive 8S tO abrogate this disqualification. The 
· feeling of the Hindu society would definitely· be in favour of 

retaining this , disqualification; because a widow; is after ,all 
supposed to be a continuation of her husbands personlllity 
and on that ground claims inheritance to his estate. I. do not 
think Hindu society ·will be prepared to allow the mdow a 
share in the estate if she reJDarries. Of course it 'is possible 
to reconcile these provisions by saying that, section 2 of the. 
former Act will come into operation after inheritance is vested 
under clause 20 of the proposed Bill; but then the matter 
!hould be made, ~llsolutely clear beyond doubt. . 
, But· the mpr& important disqualification is that coruiected 
with conversion to other . religions. It is 11 recognised ~ule 
of M'!!slim law that no'non.Muslim can inherit to a Muslim. 
•No such rule is recognised in Hindu law sd far. Under the 
Caste. Disabilities Removal Act a pet·son who renounces his 
religion does not suffer in' inheritance himsel{. At the same .. 
time, if 11 Hindu becomes· a Mahomedan ~is Hindu collateral~ 
cannot claim by virtue of the Act to ·Succeed under the Hindu 
Law (ses Mitar Sen .Siqgh,-V~Maqbal Hasan Khan, 57 
Indian Appeals 313). It has already been. recognised, ho~· 
ever, that conversion to another religion automatically effect:& 
a separation from the family. I have already pointed out that 
the Committee wish to eliminate the distinction between 

"" 

.'divided and, undivided brothers so that ·a person :who changes 
his religion can still claim inheritance· in his father's property, 
even after separation. · I feel that Hindu Society will nqt be 
agreeable to such a propos~. , The position indeed is very 
anomalous, because it is held. in C. V. N. C. T. Chadambaramii 
Chettysr-V-Ma Nyein Me (I. L. N. 6 Rangoon 243) that 
a married Hindu became a convert to Mahomedanism and 
married a Muslim wile and had children by her, the perso~s , 
entitled to his estate on · his death' are his Mahomedan mfe· 
and child1·en and not his ffindu wife. On thlll consideration of 
reciprocity and. in deference of Hindu sentiment, I feel th~t a 
provision should be made that a man who changes his ~elig1on, 
like a widow who remarries, should be regarded· as civilly· 
dead, so far as inheritance is concerned. As I have· pointed 
out before, this principle should also be extended to the case 
of a daughter, whom it is now proposed to give inberitan~e, 
by providing that she should forfeit all share in the falllll1 
property if she marries a person professing another religion. 
If necessary the Caste Disabilities Remo;val Act may be 
suitably amended. • · 

, Finally, I wish to make one comment ab,out this Bill on 
' intestate suc.cession. The Committee ha"~:e not ' given any 

indication as to what provision they propose to make for the 
father's debts. No scheme of intestate succession should be 
completed withonb a provision for debts. U au ally they eo me 
out of the estate; and under the rnle of pions oblig~tion the 

. estate in the hands of the son becomes liable. It is a matter· 
for consideration whether the estate in the hands of the widow 
or daughter to whom it is proposed to give a share should 
not be eqnaUy liable. .This position should be made clear 
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. ·ce to. creditors. Similarly, it ls not made clear ho~ 

in J~~~ 0 is going to be made for the maintenance of depen- , 
proVJSIO hom the father was under a legal obligation to maintain. 

I dent~ w • • * • . ' .,. 
I 

j'rom the District Judge, Bro!!-ch and, Pancl!-Mahals, 
Broach,· . . 

. wel~me the proposed Act aiming at codifying the 

11 ~ du Law of Intestate · Succession. It is · a wholesome 

111
:asure and will r~mov~ the )ong standing iniquity from 

the Hindu J,a w of wher~tance. · • · 
The proposed measure IS confined to separa{e property of 
Intestate. This narrow scope of legislation will lead 

:: undesirable litigation and ~arassment ·to Hindu uomen 
for whose benefit ~e reform IS to he 'ma~e. T.he l!lodern 
Jl'ndu Society desires to remove the sex d1squahficat10n by 
which H:ndu women in. ge~eral have hiti{erto been pyecluued 
from inheriting proper~y; 1f the pro~osed · measure· IS to be 
really beneficial to Hmdu women, 1t should. apply t·o all 
properties, joint or separate· and should negative, u.ll customs. 
ob!tructing the refo,ms. . . 

That the proposed Act wi~l not apply t~ t~e agrirultural 
lands w:ll present another dtfficulty unless 1t 1s supplement
ed &y a sim11ltaneous legislation in the Provinces relat.ing to 
the agrioultural lands. , . 1 · . . 

Some provision should be made for non-Hmdu Communi· 
ties governed by Hindu Law of Succession on .grounds of 
cusrom. ' 

From the Disbjiot Judge, East Khandesh, · Jaigaon . 
i At tli~ outset I would state that it is not · convenient 

for .ne to express 'my views' on either of the Bills as th~y 
form only a part o~ an. ·exhaustive e~actmen~ and s?me 
provisions thereof will have to be oo,ns1dered m the . lig~t 
of dth~r parts (which are yet to be !"troduce<l). an~ 1t vdl 
be rather prematur~ to express my VIews on th1s. piece-mea\ 
codification of an important branch of substantial law. 
· 2. From careful perusal of the provisions of the . Bill 

, (reaarding intestate succession) ~nd the Statement 'of Ob.Jects 
ani! Reasons appended tltereto 1t seems that th! promo~rs 
of the Bill have, in their anxiety to fr~me a umform Jegt~
lation fPPlicable to the who!~ of Ind1a .an~ besto:v ndtlt· 
tiona! r1~hts on the femhles. shown, cons1dernble disregard 
to.the' well established' princiPles of a:nc1Ant Hindu !;aw liS 

well as to the trend of rulin~s of the Privv Counctl and 
tarious H.'llh Courts. by effecting' radical · rh~nges, in . the 
line. 'of succusion which was .ba~ed on practical 'e~pru•tence 
as 'Yell .as rel'gious sant.iment•. f:l~mo of the ~efA"I~. vividly 
apnor.nt in the skeleton of· t.he B1ll, are mentiODP.d helow :-

(1) Original .line of (Dayabha~) successlon is rendere'!_ topsy 
turvy bv placing female heirs above the . male betrs. In 
rlassM 2 to 5 · anti bv·' introducin~~: the daughte~:, a.s one of 
the simultaneous heirs in clause 1. · , , 

(2) Allotment of 'a.share to divided son (section 7 b) along 
. with other heirs, apjJears to be unjustifiable. 

(3) Allotment of equal shares to all daughters whether 
married or unmarrie~ widow, rich or poor, with or w1thout 

· issue, does not seem to be equitable: · ·. 
(4) Cuttailments in the list of disqtjalification8 {S~ction· 20) 

is not•desirable in view .of public interest. 
(5) Exclusion of a Dasi-putra from succe~sion , even to the 

estate 11f '.a shudra, appears to be unjust, · . · . 
(6) Inclusion. of. daughter 'and other female relatiOns wh~ 

have gone in other , f,am:ty by marriage in the . term oi 
'Agnate' [Sectii:in: 2(2bl] does not app?ar to be· w~~ranted. 

\1) Right to succeed had a resporuuve relatiOn . w1th the 
spiritual' efficacy ,BCCOl'ding to ancient Hindu Law .. At .pre· 
sent the arrangement of heirs ·does not appear to have been 
ba~ed on the spiritual efficacy which is the test ·of propm·. 
ljlllty. . ' . . ' . 
. (8). The B:II presupposes enactment o~ a separate. legisla· 

tton to· determine the mode of succession to agricultural 
lands If that enactment is not introduced by Government 

· or if the line of succession adopted ' in such an en~ctmilllt 
be not 'the same · as herein proposed, ·. then two d1fferent 

' modes of. surcesaion in respect of ·the estate, of the ~arne 
person, will have to be adopted. 'rhis would b.e anomalous. 

(9} -Some. sort of distinct:on between the r1ght.s ,of an 
adopted son and those of an afterborn natur!Li son, was 
n~ceasa)J to be made. The treatment of the adopted eon 
(ettber Vattak Dwyamushyan or Kritrim). O!l the same level 
88 tha.t .of an after· born natural ( !JIR~:( ) aon is. rather 
obnoxious in this respect and does not confoi:m w1th the 
tuts of the ancient Hindu Law. · 

(10) The investment of . "absolute rig.ht" • ove~ ~he pro· 
~erty to a woman contemplated in sectiOn 12 lS hkely ~ 

ave. the effect of . depriving permanently the testator. s 
· faml]y of the portion of the property allotted to her.. ThiS· 
~~~ of thing is certainly undesirable from the pomt of 
10•1~1 dignity .0 £' the family. "f,imited estate'' has b~en 
uptil -now held to be a golden medium to mee~ the reqlllle-

tion excluding the widow on tho '11round of unchuti' 
should bave been left to be inferred from the line of 1'<'1 
duct adopted by him. , 

For the reasdns d:scussed above I find myself nnahle ' 
· agree with the Bill in its present form and stage. . '. 

With these remarks I. would suggest that the Billa n"' 
~e sent for public opinion onte again before final sancti. 
ts. taken ~s. they a.ffec~ matters of vital intel'88t of th 
H 1ndu community, 

From the District Judge, Sa tara., 

• * * 
2. Before dealing. ~ith the. various clauses of· the two Bill.' 

I should like to offer some general remarks. It appeo 
from the preamble that the whole of the Hindu LniV no 

·in_. force i~ British India is. to be gradually codified . a11 
tlie Committee has first. taken up. the codificat:on of tl 
general law of Intestate Succession ,and tho law relati1 
to marriage. In my opinion this p'ece·meal codification 
not desirable• in the long run. The, whole of the Hind 
La\v~.in all its different branches must be 'cod:fied at 01 

, and .the same time. Such codification will enable all ""' 
cerned to have a comprehensive view of the whole l~giol 
lion. This procedure will avoid any conflict hetwoen t I 
different provisions of tho various branches as ia likely 1 

arise by a piece-mea\ codification 1s attempted at preae111 
If we go on codifying pi~e-meGI like this, we may rcn. 
a stage at the end when it will become necesoary to ha' 
extens:ve amendments and' alterations. In any case, tl 
proposed Bills if passed are to come into operation fro 
the :vear 1946. There being ample time at the disnosal • 
the legislature. I think it \vould be better to codify tl 
whole law before that date or by some subsequent Jate. 

3. The proposed Bill· relating to !~testate Succession 0111 

deals with heritable . property. The Bill is applicable 1 

every Hindu resident in any part in India. It embodi, 
a common law of Intestate Succession of all Hindus ' 

. , British India irrespective .of the quest:on whether they "' 
governed by the 'Dayabhaga School', the 'Mitakaha' 
School' or by any of the Sub-divisions of the :Mitaksha1 
SchMl like ,the 'Mayukha', etc. It remove9 the sex di: 
qualificat:on by which Hindu women in general have · ' 
far been precluded from inqeriting property. It has ~o1 
away with the "limited estate" of Hindu women. Tl 
above' outstanding faatures of 't.he proposed Bill nre 1 
consonance with the ideas of modern society and as an• 
~ho•tltl he acceptable to all reasonable persons. The prov 
sions of the Bill cannot naturally apply to agr'cultur: 

. lnnds in view of the ruling of the Federal Court in t I 
matter of Mr. Deshmukh's "Hindu Women's Rights· t 
PrQperty Act".. It will · u.lso not apply ·to the r.n.!ivrio 
. property of a coparcenary governed . by the 'Mitaksbn 
The Committee has left that questton to ~e dealt \Vlf 

when the Mitakshara joint famil~ comes' in for the con' 
deration. In my opinion this course does not 01Jpear. to I 
proper. · The questlon of the Mitakshara joint fnmilv ougl 
to have been considered in this verv· Bill. The law 1 • 
~ucce•~ion must provide 'for ev~rv kind of pronertv 'held 1 
the deceased. Such piece-meal' legi•lntion is lik~lv to pre 
duce more lit'aation partic~lnrly in nrovince like Bomho 
whore the ' Mitakshar:i , school prAvail•. The. CommJ!t• 
might. therefore. consider tlie de•irability of dealing wi 1 

the Mitak~hnra joint famil~ in this verv Bill. ~ mi~ I 
, •u~l!e•t in thi• connertion thnt the law of snreess1on 1r.11 

he t•niform, and the •arne whether the de,ea•ed was ~t tl 
time of his death joint or separate or. 'I_Vhether .the proper! 
left by him is his self acquired or JOIDt fam1ly proper!. 

.- Thi• will dimplify matters and put a ·Stop to a lot ' 
litigation. . . , . 

4. The rules of 'lnteetate Succession. -proposed m th~ Bi 
are: m11de as simple ·as possibleo. Clause 5 of the Bill 
the mos~ important section which. enllll!erates 5 clasa~ . ' 
heirs. Thero ar~ in all 29 heirs m thm order of eeDIOrit: 
The list appears to be exhaustive. T~e ?rder of succelldh 
amongst tho•e heirs appears to be qu1te m consonan~ IY~I 
natural affection and can be supported on grou!lll of Jllltl· 
and equity also. Wills are now common all!ongst !), 
Hindun· and anybody who does not like the parttcular mo•l 
·of succession laid down . by th:s Act Would b.e at r•erf.•• 

. liberty to make a will and regulate the succemon accordtn 
to hi• nr her own wishes. There ean thus . he liP ·hard.!h' 

on5~n~~d~ost important change made it;~ th.is Act relat' 
to' the pos'tion of the d~ughter. She 18 g1ven the IB!'• 
status as the son. The distinction between .the mnrr11· 
and the nnmnrried dau~hter as well as that bet~een tl• 
rich and the poor daughter is rio~e . away wttb: ~A 
dau~hters have the same status. Th1s 11 !" re.rorm 1n t' 
right direction and is absolutely . necessary lD. VIew of t • 
changed conditions of modern soCI.ety./ There IS bound to ~: 
;ome difference of op:nion regardmg the sh~re to, be aUo · 
d to the daughter. The Bill proposes to g~ve the. d.augbt• 

lllents of the women and the family. . · . • · . I . 
01(11) ~ection 18 of the Bill rela~ng to th~. •hsqua!~fica~Jon _ 
of a Widow on the ground of unohas.tity durmg the !l!e-tune 
th her husband is, ·rendered ineffective by ·~he add1t10n of 

e llare equal to half that of the 110n. In , my opmton . tf, 
~.~ hter should be given ~ share. equal to one f~nrth ' 
thaf of the 110n. ·This will be m accorda~oe wtth th 
dictum of Vijnyaneshwar. In fact the Commtttee had fir 

0 osed tO give a one fourth .ehare to the daughte~ bu r: aeference to certain criticjj!ni, they have increaoed, tt t 
bu.lf The daughter after all leaves the . fathor • hou' 

~~d go~ to her husband. She take~ with her whatev' 

h • Provision below the snmo. The meqtal condition . of. 
lh~hand of such woman (who presumably wanted to h1~e 
eaU~ shame ,from the public) should ·lmve been sympa.theti:J) 

Y tonsidered, ami tho ~.ondition of tastamentary d1spost /. 
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share she g~ta in hh father's pr~perty: She. al~o gets !' ' be ~onsidered as a whole and not in a piecemeal manner ill 
.share in her husband's ·property. ~akwg t~1s l;llto consl• \ now proposed. · . · . 
deration as well as the notions of Hmdn soc1ety m general, My .Association has also considered the provisions of th · 
I think the share to be allowed to the datghter should ~e ,.Bill relating to intestate succession, the Statement of Obj~~ 
one fourth of that of the son. · and Reasons, Explanatory notes 'anq appendices, and 1'1~ 

6. The rules regarding the Ql'der of .succession betwee11 the supporting the provisions of this Bill generally, my Associa. 
agnates (Gotrajas) and cognates (Bandhus) other than the tipn offers the followmg speciJic suggestions:-
enumerated he:rs are •imple and . clear; 'fhey have done the term "Hindu" has not \>een defined.· It will have to 
away lvith the confusion created by· the conflicting decisions be defined and my A.asociAtion hopes that the same will b 

, of the various High Courts and the Privy Cou~cil. · • ~ defined in other parts of the Code. ,e 
7. ·Clauses 12 to 14 of the bill deal with' Stridhan. :"he ' · , 

all pervading Mitakshara definition of Stridhan has bee~' ' My Association is also of the opinion that ,l, restriction 
accepted. , It is gratifyin~ to note that all distinctions _ should be laid down that an heir to 'be entitled to succeed to 
bqtween techoiclll, non.teclimc,al and other. kinds of Stridhan • the property of a Hindu must be a person professing the 
nre done away with. This is certainly a step in the right Hindu religion at the time of the succession and that non 
direct'on. As the woman takes an absolute estate in any Hindus should be' excluded from succession. · 

. property inheritrd. or possessed by her, it is. really u~neces- • . It is proposed in the note annexed to the Bill, that in other . 
sary to define Stndhnn: Accord:ng .to the btll there IS no parts of ~he Code provision, would be made for the mainte-
distinction of sex so far as inheritance is concerned. It iR nance of mother and father and hence mother and father have 
therefore unnecessary to have two sets 'Of rules for• the order been included in Class II .of Clause 5 of enumepated heirs on 
of Sllccession to Stridhan as proposed in the bill. The . bill . the basis of the usual rule that descendants should be 

· provides one set of heirs for property inherited by a preferred to ancestors and their descendants. My Associq. 
woman from her husband and another set of• heirs for other tion. feels that injustice is thereby done to parents. Out of 

, property. Inl·my opinion this distinction sho111d be done his love for his son, lather eduoates him at a. great sacrifice 
away with and there should be the same set of heirs for ' , and spends a lot out of his income. In case the son is in 
BVery kind of property held by a womM whether it . be . alllnent circumstances, father naturally expects fo be helped 

. inher'ted from· her husband or other relations or licqulted by' his son., Provision of maintenance alone would not be 8 
·otherwise. · . •nflloieJtt comp~nsation. By putting daughter's daught!r 

A. The provisions of clahse 18 dealing with the diaqn3lifi- · under entry 4 111 Class I of Clause 5 in preference to. mother 
cation of a widow · · on grounds of unchastity during the and: father, the property woul~ go in a remotely strange 

' husband's lifetime are very important. The stringent t•rovi- fumtly. JJaughter's ·son occupies a priveleged position in 
ions are absolutely ilecessary in order to protect \Vidows -from • !Iindtt Law and hence ·there can ·be no complaint of his being 

· being blackmailed bv unscrupulous reversioners. It i~ said in mclu~,ed. under, entr~ 2. Property !h~uld, as far as possible, 
some q•tarters that: these provisions pract:cally llUt a pre- l'emam ID t.he family. My As•oclatiO)l, therefore, su~~ests, 
mium on: unch~stity. H6wever . considering the eventual that Class I, Clause 5 should be headed as- "Widow Hneal 
oonAequences, the provisions as proposed in Clause .18 are descendants, mother and father" . and mother and ' father \ 
•nlutnry and demve ·to be retained. · · ' . . . , •hould be put down unde.r entries 4 and 5 respectively and 
• •. • * • • duu11;hter's daughter should be provided under entry 6 in the 

. 16,. I would, therefore. suggest that suitable amendments same class. \ ' 
b'e 'made' in the two bills' as proposed above

1 
non~eQuently Ola•• ·n, Clause · 5, should be headed 38 

. - · '~Fnthe•'s de•~endnnts". • · . 
FaoM orir11 Com.rrssroNER,' CI!N'1'TIAL Drvrsrow No. A. D. M. Tn l1lln1~e 13 while enumerat,i0g order of succession to 

0/1484, POO!IA, AuGusT 2<Jo.rH, 1942, fltrirllrnn pronertv. my A"ncintipn feels that 'iniust.ice l>as 
With reference to a·overnment letter• No .. 603914-B., dated h••n· cln"e to son• hv nutt.in~ them after dnn~hf.er's issues. 

!~th .Tnne 1942, I have the honour to 8Ubmit a copy of' thll Thi~ Bill procAeds on t.he b.asis of givina rights of succession 
1 

reply from'the. District Magistrate, Sholnpur with whom I to. daun:hters· in' t.heir father's property :nd doing .away with 
agree. I ' ' • the Princinle of a limited_ estate. When a right to succeed 

to the father's estate is conceded to the daught~rs' jointlv 
wif,b 'sons. in fairness dau~hters ~rid sons should succeed 
iointly to the s!ridhan pronertv also. The son's share· may, 

. however. be half of thr dau~hler's just 'the• reverse of the 

FnoM THE D1s:rnrcr MAGISTnATE, SHoLAPrm.. . . 
I enclose the opinion of the District Governme~t Pleader, 

Sholnpur, which deals with the main points. • · • • 

FnoM ,TirE D~sTillcr GoVImNMF.!IT PLEADEI!.1 SHOLAPrm.. 
* * ' It • • 

In section V. 'the d~ughter is classed practically on equal 
footing with tht son though she takes half the share of what 
a son gets.' If daughters are classed with . the sons, that 
would very easily lead to the disruption of a joint. Hindu 
family. Th• grand idea at the root .of a joint· Hindu f.amily 
can only be conceived by tho.•& who think over it. Si~ 

• Bhupendrnnath Basu who was a great Bengali lawyer had a 
~rent admimtion of the system of a ;joint Hindn family ~nd 
.hi~iidens nre quoted with approval by H. G, Wells in his 
book "An outline .of History of the World''. • Personally l 
nrn n ~rent anpreCint.or nf' ~hn sy•t.Pm of n ioint Itindu fomilv 
because in that system tbe principle of, "Service Above Self" 
is involved and thel·ofore, on the ~round that indnsion of 
dnnghtel' alon~ wit.h n son wonld easilv lead to •the disrnn•. 
tion of n ioint. Hind•r familv •:v•tem. ·I am perijonally 
ag&lnst, classing 'her with th& son. ' In my opinion, a daught~r 
should come ·unde1· clnss 2. Excepting . the above, I agree 
generally .. "ith the principles involver! in the 'bill. 

Fno~! Tll& .ao~~iSIONER, NoRTRKn~ DIVI$10!1, No. M.S. c,.· 
. 118 SIIAIDJIAOH, AHMEDABAD, 28TH Al7GUST 1942. 

· Aft'er consultation ;vith the District Magistmtes of Kaira, 
Broach and Pa:nch Mahals and Surat I offer my opinion 
that the two Hmdu Code Bills ·proposed to be introduced io 
!he Cent~n.l ~egisl~tive Assembly are interesting movements 

. m · the d1re~tlon of reform and are likely to be generally 
' supported in most of thei\- provisions by liberal minded 

persons of the Hindu communitv. ' . 
.2. rhe m~in features of the Hin?u Code (Part 1). are (A) 

that tt prov1des a common law for mtestate succes•ion for all 
- Hindus- in British Ind(a; (B) that it removes tl1e sex dis· 

qualification by \Vhich Hindu women have hitherto been 
prevente? from' inher\tinq propertv in various p'nrts .of India. 

3. lt IS \V,Idely admitted that Hindu Law in its treatment 
of women in till! matter of succession is out of touch. with 
mode,rn Hindu advanced thought, In tliese days when Hindu . 
wof!len have made such rapid advance ·in education and. in 

1 ~ari?UB professional activities, it is no }onger, pQSsble . to 
JUstify the exclusion Of women lin any part of India from 

' the inheritance of property merely on the ground . of tex. . 

FRoM THll. SROliETAIIY, Boli!IIAY, AnVOCTF!S · Assoor~'l'!oN-
. DlT!ID BoMBAY, 18th Auous~ 1942. · . . 

. .... "* • 
My Ass~~ciation also feels 'r:be necessity of havin~ all , the 

proposed ·parts ,of B:indu Law: codifted 'so that the Code may 

· share allotted in father:~ prooerty. · 

:FROM THE SEOJtETARY; HrA'o MAmLA ~AMA;, BoMBAY;'DA'l'EP 
. , THE, ,24th .JULY 1942. v ' 

I 'am v~! glad to inform you that the. General Ilfeeting ' 
of B:ind 'Mahila. Samaj was held and tho two bills iver9 
tl1scussed upon .. All the members agreed 'on every point out 

\ one, and t!'at is the ,property inherited by a wife when her 
, husband dtes does· not . become he!' i>solute property. ·It is 
h~~ property only during her .life time, as it is stated .in the 
b1!l·, So we want to su~g~t that such property should become 
\Vtfe s absolute Property._- The ?ther thin~ is that the bills 
should not be delaved till. 1946 but they should come into 
forre before that if. po•sible. ' · , 

Nothing el:e is to be su.ggest~ed. · 
•. 

FROM: xHIIi CoMMISSIONER, So-N DmsioN, No •. M.S.O., 
, DATED BELG~,IJM,' 14TH •AUGUST 1942, 

The ~~trict. Mag:strates, Bija(lUr and Belgaum t.t~te .that 
th~ provunons 1n. t~e Bill ~egarding intestate succession are 
su\~a.b!e l the .D1str~ct Magtst~ate, Dharwar, states that the 
provts~ons wh1ch g1ve the daughter a right to inherit her_ 
father s property along with the son are not in the interest · 
of the 'Hind~ Family'. as it will create larger number of' 
·sh.arers ~nd .will accentuate family 'conflicts: I entirely agree 
With th1s v1ew and would point out·. that. the provision 1£ 
ef!!bodied in an Act is bound fc\ltave very harmful effects ~nd 
will lead fast to the disintegration of the Hindu social 
•tructure, As regards . the daughter-· 

(a) an . unmarried · dau~h.ter should have a right to 
maintenance according to the status of the family;' 
and, 

(b) should ·also be able· to claim a reasonable shnre of 
· her !ather's, estate (preferably in the form of cash 

assets) a,s her ma.rriage portion or 'Dowry'. To giv~ 
• a daug!fter ~nythm~ more than this would only add ' 
to the posstble field of family conflicts which are ' 
already_ had enough between .brothers. ' 

' 2. ~·!~use 7 (b) requires t~ be amended ,to the effect'that 
tohfe dlv,ld,ed son shou!d be given a share, only in the absence 

. und!vldea or reumted sons as the present provisions would 
gtve hun a double share which is not equitable. · . ' . . . . 

. FRolll. T.IIE lti!fuE'I!B~AN'CER Oil' 'L:&:~AL AWAI!IS, No. 6479., 
DA'l'ED Boll!liAY CAS'l'Lll:, lOth AuGUST 1942. . ·, , 

'c. I agree. .:with the· 'principles of the Bills, 



·tBo• 1111 SBOllliTAlllr, Bo~n Wow:N'~ A~soou1:1 ~l<· ' 
JJA~'lliJJ !r.W.: .. v•n '.tiuuun· lu,o~. ' 

Tn• Jjomb~y . n OUitll • Aoo0~14olvll •u.tJ.IIIII:~<~ tllu lteilel·ul 

trw••¥"'' Ol 11!6. ~wo JJWll', , 
• .. " • . ' * • • 

We al.eo accep~ the/ clianges made by t~e Intestate Succes
~oO Acl panlcu.lai'IY ~~~· ~•611• g1veu to .D.wdu \'Voweu 10 
UOIU pN~"'IY iUSOillLeJy. . 

'1U• aug~e•t.~ous, aua cuanges made by the CommitLee a.re 
1101 nerewltll.' . . • 

_rlf • •• * • . • 
We are generally in . agreement with the provis.ions of lhe 
ilf. . . " ' 

::multaneous heir becausv if w~ a~~ llie daughter u all 
e.r iWU Wllell IIUCce.>•1oil &088 UpLo ji•Utit,"ll•eU OUII t lllllllllld 

sooera~o~on llow cau \)'e keel' OQCk Llle CIIWII OI tile pi'tdeccuud 
••m s daughter 1 . 
.lj •. ln para. 13 (b) the order of auoo~oo to the Stridhaua 

1 g1ven lU 'Clause (b) puts tile son tar away. J1moo 111d 
equ1ty, dem1111d tha' when daughter ia givea a ahaa·e m nor 
~ather s property, a son should also be given 1111 much .!hart 
ID ~he mother's property, i.e., he al!ould get from hia mothar'a 
Stndhan.a half the sha~e of that of the daughter aimultane-
ously With the daughter, . 
.. 'It • • • 8 b~m Section l!_ (d) it seems tlnlt this Bill does not appl~· 

10 butaksnara Jomt famJy PI'Operties, :Sometnm11 ·must. oe ' FRoM TilE SEC!ItTARY, T1Di BOMBAY PI\UIDINOY l!oclAl. 
duUO 101' Lnem, IOI' on OUI' ··~e J<>llll Iamuy ,tJIU!'<•Lie• ure a lt.ErORH A:sooLI.TION, ;'A'1:111J 'lBII: !l'rB S&i".\''W.BIIll, m! ..• 
greaL p~oolem, the Widow and otner iema1e nell's get 110 snat•o 
u tllere are male .co-parce.nerlf, ao. tnat all tnc benetits · · General, 
proVIded· ~y-thls bill to tile. women·folk.wul b~ nullined If The Explanatory Note 'annexed to tho Bill states that Lb. 
the bill does not apply to Jomt family properties . .' ' main features of. the Uill are:-

:secnon 4 (dj delete tne WO).'ds "Upon the llelra-lf any 3nd (l) that it emodics a common law of intestate Suooeuion 
1dd" to charilY np~n appucat1on to the l!Qur~ as men~o;led for all Hindus in British India· 
10 sec11on ·10. · I • • • _(2) that it re~oves the sex' disqualification by whrch 
SectionS: Class II; The_sister sho~ld'aucceed afterthf.· ~md~_Wolllen m g~ner&l.have hitherto ben precluded trom 

brotner) son and before the -Jjrother'a I)Oil.'s 8011 . .mher1tmg Ifi'operty 1n various par!4 of. India • and · 
Also· brother's daugnter and sister's daughter' should Le (3) that. it. abolishe~ t~e 'Hi~du Women's 'lim!tf!d estate. 

illloogst t~e enumerated heirs. · 1 The Assoc1at1on had, In 1ts rephea to the questionnaire iuued 
Section. 7 I (b) would.' ~eem to favour the divided son at b:y th~ Hindu Law Commjttee1 expressed ita desire .that t.ba 

the exp~nses of ·l~e undlvlded. We are of 'the opinion. ~hat dJve~:slty that one meeta w1th at pr-sent in the law of auooea-
lhe <hv. lded son if. he .wan.ts-. to succee. d. to ,the. l'ntes•·tes. llio~ sh~uld . be soon put an end to and t.bat ~here should bo 

h 1 b "" umfonmty m the rules of Succession under Hindu· Law prope~y 8 ou ~ r.mg Jus divided share mlo hot pot,' so us to throughout India. ill preference to tlie maintemlnce of rulet 
"'uahze ~he d!st.pbut10n, 'otherw,ise he· would be getting a governing particular school of• law, aa' for example, 
share tWICe over. • · I · Mitakshara, Mayukh or ·Mithila Scboola of Law. The 
, &ction 10 to be deleted and ~ubstitute lus~ead the follOw· Association had also pressed for 1the removal of the reetric-
111g :- · • • • · • ' • .'tiona ·placed on the powei'S of llindn widow in r~apect ·of 

"II there is no cognate to succeed under section 4 the P.roperty coming ~ .her whether by ~heritanc.e .. or on parti• 
·· pro~erty shall on app\ication to the court· devol~e to t1on. The :Assoc1at1on .haa all alOng been agamat the aex 

· schools, hospitals,. 'institutions . or such ~ther charitiea ; disqualification which precluded Hindu wom,n from inherit. 
' as the Cburt in i.ts discretion thinks fit " ing prop.erty. It is therefore a matter of satisfaction .that 

Wha~ev61:;. mar haye b.e<m the object -ot *ese' I'Ules in the these prlUCiples have been accepted as the main t<aturea of 
~ast ttie1•e IS ~o bas1s, fot· them at present. · . • · the Bill under consideration. The AIIBociation is con~~e• 

We are agamst p1·operty escheating· to the' crown though quentl;r. i.n ~avour of.the,Bill, l!ubj~ct to. some pointa of detail 
liVe know that a similar provi~ion exists in most syst~ms of whic!J are mentioned below. ' 
aw, Instead, ":e. have prov1ded for property g~ing to useful Detaila. ' 
Jnd soc1al char1t1es wh10b are verjr barlly needed in !b'c Clmillt S (I) (a).-This ·contains, the 'definition of the word 
:ountcy. . · 'agnate'. 1 The definition would exclude .a female coming into 
Del~.te Section 11.3 (a), (b), . (c). · _ '. 

1 

' a family by 'lnarriage. This seems to have been deliberately 
8

1
ehct10n 13 (b) we al'e of the opinion that sinee the prop•rty done at can be seem from the Explanatory Note. , According 

1
' e women's propert- t f th t · h · - 1 to Hindu Law a girl upon marriage is deemed to he reborn 
hnsbnnd· th h b d y ~par rom a; m erlted from her in the fam1'ly of her husba'nd and ·• such b~nmea a gotr~·· . •· e u~ an should tak~ i and the other half "" -· u 

lhould g~. to, the Women's mother, father and 'heirs in ber . or agnate,- in that faroily. lt is DO doubt true ~hat j~ iJ 0 1 
>wn family 1 who';are after all ~er own. kith and kin iri pvefer· · in Bombay tha~ the' enjoys special rights of successi~n on 
•nee to tlte husbnnd:s. heirs, w~o are utter strangers ·t~ her; .. that basis. The Bombay School of Hindu Law has brw 

b~f1ter th~ husband s death Without leaving a Will the IJalf· know~~< for its sympathies towards the rights of succe&~uQn 
' tc 1 h t d 1 f h · ' by females and much progre.!l.s has b~en made in that direo• 
; 'I fi m en cc rom 15 wife sliould revert to her own . tion. The Association is not in fe.vou.r of .undoing the good 
nm!.t , rsl~ .. In default of any •of her own. heirs the work that bas already been done ·under the Bombay School of 
>n• nd s. hem shonl(l take. : · . • 

1 
• Hindu ·Law. · · . 

~he. heirs .in Section 13 (9), (10), (ll); (12) ·to come .befo~e · Cla11se g (b).-The questi011. is whether a female should be 
len

111 111 
sechon 13 (g). ' .•n •gnate in her father's fam1'ly. The. Association ia , in elete section 22. . . Q v • 

laou S · · . ---· f~vour of the recommendation in the Bill that the Hindu 
· m~ IIOJ.tJJ:_TARi, PooN.a!SEvA· SADA!Jl SOorETY,:DArED· Woman's limited estate should.' be abolished. Care should be 
'Th' , . EOONA, 2~th Auousr 1942. · . ' . taken to see that neceesary e.nd consequential changes are 

>p' .aagh we as .laymen feel constrained to give a oofmite • made in all branches of •the la1v. It is however a quite 
1 ~

100 , on the legat. bearing~ ?n the provisions -of 'the Bill;· 'different princi;ple to include a female lioro in the family in 
>re rn ff1·ad to ~ay thal we are m general agreement: with the -the term·'agnate'.' If it is considered that a female 1I9m · 

am Cb of the Bills a.nd , their provisions.' in the . family should ·be included in the term agnate, ·it is 
difficult to· follow why a female who comes into the family 

Fao!t! :ru SEOI\E'l'Allli', ~ ~ SAH.t.~, 'DArED by marria~e should no!J occupy after the death of her husband 
Tli _ · lloiiiBAY:4, Y~h l:lEPTEMDE& 1~4~. · .. the position which her hnsband oooupied. In the Bomb&,Y 

Co \Arya Mah1Ia t:iama] coug1·atu1ates tne Hindu .Law.' Presidency the right of the widow of a Gotraja Sapinda 11 
lh:~j1tee ~? fl-ammg the two ll1lls_ a~d is fully in is.vour of · recognised. The· int~rest however of such a widow is, 

1
a 

~ake ths, f~he. Arya MahJa t:iama. l> however, des1res to limited estate. The note· on the .Bill at page 3 dealing Witn 
, , e . ollow1ng suggestions :- clause 2 sub·clause (l)·(a) (b) says £hat according to Hindu 

• · • . · • • • · ideas a girl on marriage is . reborn into tha Gotr!l of her 3· 'l'he wido\v of a. pred·eceasell son should. be included . husband. Tb.e note however says that the Bombay School 
· as o~e of .the hei~s to the property of her father·in· might accept the provisions of the Bill and give up the posi· 

law; and m SectiOn 5 Olass 1-her place as an ne~>' tion ·occupied by a widow of a Gotraja Sapinda for more than . 
should com ft f d d . half a nontury.. The reasons given in the note are n.ot con• 

e ,a er 'son o a pre- ecease son." vincing . ...-The note admita ·that the authora of the Bill bad 
Fnolt ·nu ~VOCATE GEN;;;:::-J;)IBAY, No. 12, DATED 2Gtl!. ' framed a rille for the succe5sion ·of the widow of a Gotraja, 
l\{ . AuGUST, 1942. ' , : Sapinda jn theit original prooo•als (see Rulo 8 of the Rules· 

ll thy 'l"'ews on the Bills are in accordance .with the views ( for aU India in the third :Memorandum at page 19). The 
e Bomb · B A reasons given are unconvincing, and the change is inopired 

lb lillh 1£ ay ar. ss9ciation which have be.en sent to ;;ou ' by a desire for uniformity and in d·ference to criticism from 
, 

8 
of the said AssociatiOn. ' ' • some other schi.!ols. A valuable right secured to a bod7 of 

18011 ~ PusrnENr, KoLAJJ-· A-W-oDN;S Assooz.t.TrON, ~ATEp person cannot be frittered~ away on such groubdt of con· 
ALI venlence and co':"pr?mis_e. It is inexplicable why Jd~a!e 

We '·' · BAG, 2j!TB AuGUST, 1942. 1 .· • ' born in the family 1s g1ven the status of an !'!!'late wh1ch UJ 
blirnblyapprove of the· broad pri11~iples .,of the bills~ ·We not recognised in .any school of Jaw e.xcept ~n the ground .of 
!o th duggest that· the ·Government of India should appoint special te~ts, 88 111 the ca~e of a 81ster !D th~ Bombay 
membe rtral Legislative Assembly at least one. -woman .Presidency, and why a Widow of a GotraJa Sa~mda- who 
, er or the purpose of discussion of ~he tw9 ~ills., ' comes by marri•jl• into the family should be -ilepnved of her 

llao11 T , · • ---- ' 1 status and position recognised b1 ju~ci~l decilnons !Uid co•· 
· (::. SIICDE'rARY, ALL-INDIA Wow:N's CoNrEBIINO:&',, <tom in the Bom)!ay PNsid'ency. Th1s 11 not a ,IO[!!e&l at.p 

We h !t!IIDABAD BaANOBJ, DATI!ib li'r.EI AuGus:r, 1942. ;nor. W it a necessary step. The proper coarse would have 
regard' ave the honour to send herewith ou.r suggestions been 1o maintain the law as· it is in existence and make an 
lllld Mng .the proposed Bills .on. Hindu In\estate Succession exe,ption if -neceasary in tha c~ of Bombay so far u the 

1 & a~nap;e, · · . ..,., reco~ition -of a female among the Bfba.tu of b~r husband:• 
heirs ~100 5, class 1; clause (1) enumerates simultan~ous , ·\ famllv is concerned. The whole aspei:t. of the Hmdn La.w •n 
UaQgbt 11-. this we feel that to leave .out tb& deceased aon·~ the Bombay Presiden'iY ,so far the wi.dow of a Gotraja 
lhe lo er WouTd be a great injustice. By losing her father Sapinda ts concerned 11 changed. · Tha argumtnt that abe Ia 
I but les j!erything. Son 'a· daughter is placed third in Cllll!s leu likely to be diah~rire~ by, will iry' ~ blood relation then 

rea'y speaking.•he molt be pnt in clanse (1)· a1 • ~ry<_a re~ation 1by ~ UJ ~ot COD'I'jiiOlllll· TIW'widO!, .till 
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I!I6ther, the el.ep!m~ther, the paterna.\ grand.mothel' are all ' 
females who. -come into. the family by a mamaga and are . 
recogn'iaed "as heire by special texts. . llee section ~ Clan.ae . 
U·((l) Ul. lll (1)> Ul. l V (1). 1'b.e ·Assoa1at1on_ 1a there-• 
fore ~~ favour ot maintaining the right of the w1dow of a 
GotraJa Sapinda. · The Association no ,dou~t. .agre~ with the 
framers of the :Bill that there should be -uwtonmty of law 
throughout the whole. of India.' lf it 'is considered desirable 
that thsre should be unilormi~y on tnis point tbroughol!t 

.lndia, tho right of . a .wid<tw of ,UotraJa llapi!lda which IS. 

recognised in .13om bay should· . be made applicable to all 
liiqaus 111 the Country. 

Another _point wh1ch incidentally ari111.s is referred to in 
the note at. page 97 para: 1 of t11e Government Gazette where 
heritable pro_perfy is re~e~red· to. lt, 1s stated l'lg~tly that 
the interest of an undiVIded coparcener m a :llhtakshara 
Joipt. ~'amily is not. heritable prope1'~Y. as i~ passes •by 
eurvivorship to his surviving coparcen~rs. The position · is 
~hang.d b~ Dr. Deshmukh's Act. uy wnich a. widow is• g!ven ~ 
rigM.. It. IS stated that. a. questiOn will have to be coq.e1dered 
wnen ~he quest.ion of the M!takshara. Joint Family coml!il · 
under consideration. , ' · · , 

Vlauac S (lj (h).-This clause will have· t.he effect. of do.ing 
away with the dillel'ential tl"atment meted out to an adopted 
10n. in case an Aurrua son is born after adoption and conse
~~~~!Y L~w~ an advance on the preaent .posit.ion under th& 

'l'he' kritrim. son is not recognised as a son except unde1' 
the Mithila. School. The .Association is not in favour · of 
incluaing the kritrima son 1U the definitiOn of the word 'son·. 
The provisions 2 (1) (h) and 2 .(2) (d) (iii) should therefore be 
modified and omitted respec~ivcly. , · 

Clau1e S (Sj (6).-Prior to the Hindu Women's Rights .·to 
Prope1•ty Act> 19.57, the widow of a predeceased son was 'en· 

. titled to maintenall,Ce, out of the joint family property and 
, then too' the maxilbum amount allowable to ·her on that. 

' , &CCOUnt COUld not CXCeed the ~mount Of the income that WO!Iid 
have fallen -to her husband's sha~e if be were- alive. As: 
against the separate property of her father· in· law th& · 
predeceased son's widow could lay no claim, Justica. was 
therefore for the first time done to the predeceased son's 
widow when she came to be recognised as an heir to • her 
father·in·law under the _provisions .of the Hindu Women's · 
Rights to Property Act, 1937. The ,t\asociation seea no 
realion why that position should now be altered. · · · . ,. 

. !n the .Explanatory Note an attempt has been made ·to 
ahow. that the proposed change would no~ affect. her much as 
Jhe would under the Bill be getting a. right of inherit.ance in 

· the property. of her. father. Too hypothetical case taken 
· there appears a good one on the face of 11;, · The question 

really is wheth•r t)le ideal conditions assumed in the given 
!llumation would be .. found t.o exist in actual practice. It 

·. 18 ~~;Qt rare that a gnl fl;om poor family goes into a . rich 
family by mawage. We may assume ~at the husband dies 
at an early age before he could acquire, any separat.e or self. 
ucqu1red .Pr~~erty, What .. •then would be the position of 
nch a g1rl it she were not t.o get any share b:l the property 
ot her tather·in·law! Smce marriag~ she would ua;ul'ally 
adopb a mode of life befitting the s~atua of her husband 'a· 
fam1ly and· after the· death ot her husband, under condit.ions · 
~ent1oned . a~ove, her lot would b,e Mthing but miserable. 
'Ihe Assoc1at1on cannot· therefore accept the view supported 
by th~. :;~planatory Note as being jus~ and equitable, Aft'er 
~e. position of . th~ predeceased son's widow had been 8\l~·' 

. right by Lhe Hm~u \"omen's .Right& to Property, Act, -1937, 
the change proposed m lihe Bil,L IS retrograde and uniust. , · 
U~~~e im~ortance is given in the Expla.natory Note to the 

·Po'ISiblhty .ol_ predecelll!od s_on'a wid?w being oisinhlll'ited by 
ner father:m·law by alienation or will. That risk is open to 
ali the · he1rs. , ' 

' The Association, i&• in ·favour of the scheme 'outlined in 
··'·Rule 1. o! the Seco~~:d Memorandum. of .the Hindu Law Com

mitte~. rna.~ rule, 1~ may be mentioned, is the logical result 
, • 1 of Br1haspat1 s d1ct~ that o. widow is the survivmg half of 

. h(lr. deceased hnsband. · 

. Clause lf.-;-.llY clause. 2 (1) (i) which defines,. 'Stridhan', 
property. w~wh ~ womau acquires by inheritance, dev1se . or 

. at pa•·t1t•o~~: etc., 1s ~rought under the term stridhan, Clause 
· ~2 deals ')'lth t.h~ r1ght .of women over 'Stridha'l'!•· as defined 
In Clause 2. (1) (1). This clause gives tO a woman the same 

• powers to d!spose of her 'Stridhan' •by tranafer inter vivoa as 
bY: will a~ .a man has over his property. Thua the reault of 
tms p~oviSion. would be ,t.o do. away with the disqualification 
to Whlcl! sh~ ":as ~o long subj(Cted under Hindu Law. The 
Aseoc1at1on IS ;m full agreement with 1 the provisiona of this 
clause .. · · · ·. · · , 
. Vl~•e 18.-This clause du with .the order of a~cceasion 

• to Strtdhal) ~f a ~IJ!an. who has ?ied intestate, that. is 'Without 
,mak111g a lVIII.. ·~·h~& ts a .cons1derable improvement 011 the 
proposals co~tained m t~ Fourth Memorandum of the Hindu. 
Law Committee, The l111e of· devolu~iori proposed doea not 

. depart much from tjt~ ~ne fol.lowed so long and consequently 
there can be no oppos1t1Qn to 1t. The Association would how. 
~~~r suggest that mother and father who have respectively been 

" gho1ven places·,Nos, (9). and (10), that is after the husbil'd's heirs 
sh llld be 8!Yen places Nor .. (8) an~- (9)' and husbl!ld's heirs 
s ould be g1ven place No. (10), · 

' . ' I General Proviaiona. ' · . 
Ol~e 17.-TM Association has always held the view that 

t~e cast.e -o.f tha parties to a marriage ought not to' make any 
dil!e~eace 111 t.he. rights accruing to the parties to the 

· ·!Dafnage or the1r. descendants. The &sociation hB.d in 
IUs reP,lies, to the qtiestion!airei i!sned by the Hindu 'L~w 
~1ttee, ·~ted t~at the time had; lllived when nqc 

di.flerentiation should be made, in respect of the right 
111 

I 
6uccession on t.ne ground of the, caste of the partiea ·to Ill. 
marria.ge ~d that. where. ~here waa a valid mamage the ri h 
of succeas1on should be Jrrespectl v.e of any restmt.ion ~ 
on caste, The Association is glad t.o notice I that. the laid 
view is embodied- in this clause •nd consequently who~ 
heartedly supporta the 831De. . 
· C:l~e 18.-In its replies, to the questiotmaire issued b 

the Hindu Law Collllllittee, th.e Association had advoes 1 
1 that.. unchast.ity 'should not be coruidered a . disqualificsJ:: 

in \he case ot w.omen in mat.ters of succession. .1'he Jiind 
La.w Collllnittee bad in t.he •course of it.e Report observ~ 
that that.· was a subject. on which Hindu opinion ·1111 extremely s~nsitive and ·suggested a. comproDiise. X he ·pro. 
visions co11tained in this clause embody the• comprollliJt 
suggeated by too· Hin,d11 Law Co,lllllli~t;e. Realising that it 
is a great. advance on the. preaenb position under Hindu La. 
and that i~ would serve as an adequate safegllll/.'d againg 
.blackmail by unscrupulous reversioners the .Association would 
accept the provisions contained in this clause. · 

Ctau8e SO.-The. Hindu . Inheritsnce (Removal' of DQ. 
' abilities) .AQt, 1928, had' already made' a change in the Hindu 
, Lllw by r<stricting the disqualification on t.he ground of 
disease,' deformity ~r physical or mental defect, to congenit.al 
lunacy or idiocy. The appbca~ion of that. Act' was not 
extended t.o any person governed by the Dayabhag School of 
Hindu. Law.- ·rlie Origmal disqualification work,d a great 
hardship and inequity. and it is encouraging to find that the 
disqualification is wno!Jy removed by ~his clause. The 
Association is entirely in ~avour of the proposed change 

Vlause. Bl.-The 
1 
provision contained in sub·clause (b)' is 

the natural result of the absolute power of disposal gtven 14 
.Hindu female heirs under Cjause lg, There can therefore be 
no objection to it.. ln the . case of. other heirs who ~rit 
simultaneously the rule is a aimJ,:lle aQd just one. 

Opinion ~~ the. Sanatan .V ajdi~ Dharma Sq,bkri, Sur~. 
'l'he Sauatan ,..y aidic Dharma Sahba of Sul'at is op110!eJ to 

, tb,e above Bill on the following grounds. · 
(1) In drafting the above. Bill, t\le member~ of the Hiudu 

· La:ov. Committee s~gm to haye 'ntirely igD?r.ed the l'"inCJple of 
l'olig1ous efficacy m connectiOn WJth the 1'1!\ht of heirship and 
treated the subject only from a secular pomt oi view; a~cep~ 
iug propinquity as tho ouly criterion of· heirship. It 'aH~ri 
from 'eal'lier Smrities that succeSsion' to the estate al•o carried 
wit),j it the obligation to ,perform the Sht·adha and the (·bse· 
quies and rites which ar~ needed for the repose cif 'the <!eceuse~ 
just ns .1t entailed tne duties. of discharging the debts. Bnt 
thi~ point of v.iew of. the ·ancient law givers seel\ls t.o have 
been entir.ly ignored in the Bill. · . Thus, amongst the lleirs 
enmac.rated in Class I, Daught~r's daughter is preferred as 
an he1~ to brother or brother's sou, although she is not an 
agnate, and is incompetent to conhr any spiritual benefit. to 
the soul of the deceased like the 'latter: , 
' . (2) Manifest 'injustice is ·done to the. son·. bj including th~ 
:ov1dow ~nd daughter as sharer~ along 'with th~ son sharing 

· 1n the property of the deceased,, thus considerably lowering 
1 t~e share of the son althouglt the son has to discharge esclu· 

s!Vel;r the' legal and religious duties of the family viz., Lo 
Rrov1de for . the mai!)tenance and · education of the minor 
member&; ptamt.anance ,of the widows, matTiage of his sisters, 
the p~rformanc~ of the Shradha and obsequi!ll rites of .the 
father and other elders ·of the family while a· Jaughter is 
t.otally free from all· these liabilities. · I ' 

. (3) :r'he daughter aftel' she is married b~on•s t~. ber 
. husband and his Gotra and she woufd be · an· h~ir to her 
!lusband in the -ev.ent of there being no son. to the, latter. 
Ther~ should t.herefore. be no justification. to give a shnr~ to 
tile daugh.ter nlq?~ w1th the son and. w1dow and espec1ally 
after she '.Is ma~r1eil .. If at all it is the object t.o provide for 
some portt~n, bemg gtven to the daughtet froui th~ ~state of 
the fathe~ It w~uld 6e carried qut by giving a nominal'amounl 

. by way of. solatmm say one anqa in the rupee. . · 
(4/ 'lhe •mc1.nhers of th~ Committ~e in seeking to ·~bolish 

t?ta,IY. >the Hmdu's woman's limited estate would 'be revolu• 
tlomzmg ~he whole of Hindu .law and setting at uAught .a 
long~standmg us.age and tradition. · My Sabha · npprehends 
~hat the above reform would not be conducive to ohe besl 
mterests of the J;lindu community but it would lead to tiis· 
con!e~t nn~ unrest !I! families res\l:ting in a total disruption 
of JO!nt H_md11 ~amiltes. and ~l!echng adv.ersely the solid~rity 
an~ .mtegr1ty of the Hmdu Commumty, Hindu' women •al"J 
enjOIDe.d by Manu an4 other Jaw eivers to remain under the 
f,rot.ect1on "'Of ,men and never ·rema111 destitute of dliCU protec

!011 at an:!': tllnog, As regards widows too they Jre enjoiu<d 
~ l:~d ; aiTple, ho)y !ller1torious life dedi~ated to the aervice 
~h H' ~1111 rd tfe SOCiety and Goa. It is theref2re at;oir.st 
Me 1 m 1l ~ea ,. of life to argu~ that 'because "In India 
t ks lln worn , v~r\stia~ women, Pat·si and Jain .women all 

· a~o~ a full. estate, tt 1s dtfficult to maint,ain that Hindu women 
ca e trb Incompetent to enjoy ,full rights" -8anatani Hindus 
of nj1 ~ ~ersuaded l:o acc,pt principles governing the 1·•ode 
neve~ 0 0 women following other alien faiths as they' were 

· those ~~~ fordanyh other persons except for the iollow~rs of 
ha . an t ey cauld not conduce to the good 1111d 
't ppmess of the Hindu Community which has faith only ill 
~ s ,own l,a":s, and precepts based on Srutis .Smrities and 
~%'b: tf!ldltllns atl conducive to the good and welfa:·e of it• 

ro 05 r~ 
111 a re:r,ects. It is therefore aubmitl<!d that the 

fimlted e~~rm 0d' ~h?lishin~ altoge~qer Hindu wom~n:s 
hushand,'r e an giVIng Widows absolute right..e .in _the•r 
of the 1f· Pdp~ty wou)d l)ot be eonducivtr to the best interests 
• , 1n ~ ommumty. , , 

.... ,. . 
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Opini01l of lhe Bhagini Samaj; ,.J;101{lbay •. 
· i Samaj congratulates the Ran Coxrum(tae fOt 

The Bbagllldations which constitute ~ definite advance along 
!he rec0!11111~ the matters vital to women's st~t.us. ~o lot!g 'Ill 
rijh~ lilleB :d equal. status in the matter o~ 1nher1tanr~r Gl!d 
:>JnogaiDY • hts are not concerned, so long will wom~n remam 
1111P~tl 1j of man. • • • . · 
':il un e~r%! the Bill oelating \o. Intestate. Suc~eSSion, the 
JJ. r~gSsmaj congratulates the Rau C?mmx~te~ ~o.1~ . • 

Sil,!\01 •0 a common Law for all Hmdu m Br1t1sh 1ndla1 
ill ~~~~i~ the sell disq\lalification by · wbich · Hindu 
(2) rern men gin general have hithel•to been precluded from 

i~~eriting ·proper.ty in variou~ p~rt~· of India, • 
b lishing th~ Hu1du Woman s lun1ted e~tate. 

(3} a fa of ·the bill: iS very important as it will J'l'ovide a 
~~~~;d against .blackmail and usele~s. litigation which lll'e 

ral gu mmon to·dar. . . . .. 
~ tOO ~a ini Sarna) would like to point 'out that th.ere is 

Tho -~colsist~noy' in the explan~tory note in r•gnr1\ tc: 
!d'lru~HAN The ord~r of success10h has not been. changen 
gr the co~sequenb· fesult that afte_r,' the intestate'• direct·. 
~th e<en ih resard tc property derived from her fn,th9l' the. 
111~ d's heirs come in· before her own m,othel\ Sister,. or 
~he~s: This ~eems unju~t and we, hope that this o:der .. 

U be amended before the 1b1ll becomes ·law, . . . 
111 Tbil is a distinctly progressive bill a:nd ~t. h~s been drawn 

0 10 compre~ensively and clear!Y. th~t 1t wtU be a great help 

1 ~srds reducing. unnecessary , ht1gat1on,, ' 
G , \' --·- ' , 

Observations· by K. B. Gajerulragadkar, . B.A., •LLlB. 
· Pleader, Satara. , . · 
. , ' . 

The Hindu La\V Committee In their Repo~t . ha~ stated at 

r th nd "The recommendation which we like to stress most . 
~~;gly is that relating tq. the rep.~ration ih gradual stages 
of 1 complete Co_de of Hmdu . aw. * 0Th:. G~ve~~ut of 
India accepted th1s recommendatwn. , . . . 

The Bill on the Hindu Law of Intestate Succession can be 
~id to be the first part of the contemplated Hin!lu Code. ·In. 
1 the law ~elating to intestate succession has been amended and 

, .~ifled: · In the first place,· it.mu$t be remember~d that the 
'role! given in this 'Bill are meant· on)y to apply 111 cases of 

I fuleslacy SO that any on~ who haS prop~rty tc f~AVe, and, 
rish~ to depart from the rules, can · convemently do. ~o ~y 
l!lking a will. The 'notion of. a wjll· does not at all ~lost tn 
~e ancient .le~al literature of the ·Hindu' and the rtght to 

, mak1 a. will ~id not form· a part of their custcm!U'Y Law. 
Wills were·unknown to the Hindu Jurisprudence, and ill,. fac~,. 
they appear to be opposed to the spirit of the laws of }hndus. 
The reason 1a~pears to be . that. the Law ·of Sue.cesston. ~.ud 
Inheritance bemg believed by: Hmdu~ to be· founded ·OR dtvme, 
~rdinance it wouTd be irreligious w disturb ,the divir.e rule of 
devolution of Pf9perty by. disposing itin ·a- diff~rent mRIUler: 
Further it must be nobed· that the. Law of IQhentance can Uy 
"' m!llns be so' framed as' to ·suit tlie feelings of nll persu~s ' 
1! a community. It, is· therefore always supplemented. m 

, mry ci~lized country by the Law of testamentarr.. s~c~ess1o~. 
!host therefore who think! that, the Law of, Inn'11'1tance 1s · 
UtllUiood to their feelings are no longer fetbei'ed by 1ts: rules, 
For this purpose the law· of wills· must• be univ~rsally t••&de 
bown. "· . • · · • 

The main featureS! of the new Bill. ~f the law of ,inheritance I . 

111 :-(1) That it embodies a common law of intest.ate suoces· , , 
mn for all Hindus in British India' irrespective of the f~ct' 
that be is governed by the Dayabhag or Mitaksham or tny 
sub-division of· th~ Mitakshara like the Mayukha. This .is 
«rtain!y 'praiseworthy, It will, ·DO doubt, give impetus to 
lhe idea of nationality amongst the Hindus.' In .these tules · 
a laudabl~ ' attempt 1s made of a compromise • hetween the 
Dayabhag and Mttakshara. Schools~ (2)' That it .removes the 
~~ disqualification· by which Hindu women in general have 
bitherto been precludod .from inheriting. )?roperty in various 
)'&rts, ,of India. The sex · disqualification against won.en 
IlUlPiiting prope1·ty will have really tew defendel·s· 1!1 these 
4:htllned days of the equality' of sexes. Never~heless. O\!er l barge pa\t of ~tn:ciia women with tew exceptions are still 
! rred ~rom inheriting the property. , In Bengal, for ins· 

' Iince, a Sister cannot inherit to her brother even if there are 
t·other heirs; (3) ·That it abolishes the Hindu Woman's 

ll<d. e~tate. In the explanatory riote attached ·Ill the Bill 111. Well Bs in the 'Fourth 'memorandum. prepar~d by th~' ~Oil!· 
d convinciJlg grounds ,are g•vcn why tt 1s 
the woman's estate absolute and to do away 

he limited 'or otherwise known as widow's 
not fa1· from • truth to" say that as fllr. as 

':1 goes there is yery little of it tc ~•pport the · 
limited ~state of women in •in!lerited property. 

1lnlu . ine see!lls to· be a pure creation bt judic1~1 docisions 
p1JP.rr~ed by aneient Shastra, · In ;India Muslim, Christian; 
tb 1 

, ama women-in fact women of all the communities but 
th! :!ndu take a full estate. It is difficult to, maintai'! that 
What Iudn women ·alone are imcompetent to enJoy full nght.s. 
•hili ever lll~y ~ave• been the. case in the past a general di~· 
llhtnty <1 tbts kind' can hardlv be defended at .the present day 1 
,...,. we . h~ve women legislntors, women lawyeJ:S and even 

-,.en IDintsten;, · · . 
The ·Act , . ' ' , 

~~ep\' Is mtended to apply tc . other heritable propertY 
in -n,:g /he a~ricu!tural land: This• is deemed necee~m-ry 

• 0 ~he finding of thb· Federal Court that the Centr31 
. turaJ Is not competent to make acts pert.aining .tc agricrtl· 
""~!"~ · This .Bill is not intended to apply to impartible · 
"'!1a111te a 11 °· Th9, •!!hi eat of impartible ~~~at.e ccnstitutes; a · 

, . 'lllndb o! 1!:1ndu llaw ll!ld will haw ~o lie dealt "?lib 

upsrately. Thia Ac~ Ia ~~ded to,00111• into forcer 011 ll' ' 
January 1946. 

This is neoe&Sary tc give sufficient ·time for the corumllnit)' 
to adj11st itself tc the proposed changes to give autllcien' 
opportunity tc Governor's Provinces to pass legislation in N• 
pect of .agricultural land and further to give the Central Legia· 
lature sulf1cient time to codify other branches of HiuJu Law 
so that there may be an entire Code from January 19<111. 

This Act is concerned with the harit4ble <property which 
includes all J!roperty governed by the Dayabhag School, and 
the self.acqtured prcf.erty of the Hindus govern~d by the 
Mitakshara School. . rhe inhrest of an undivided co·paroen<~r 
Is not--'heri,tnble. )lroperty' since it passes nQt to hia heira 
but tc his. sui'Vivmg C'\jllnrceners. The position seema to 
have been ~omewhat c)langed by th' Deshmukh Act hut thia 
question is not discussed in this Bill. This will be dealt with 
when the ;Mitskshara Joint Family comes intc considcratioll· 
In our opinhn, this is not proper. The queotion of the 
Mitakshara Joint Family should ~ consiliered in 1hia very 
Bill; and jus~ as the rules of succession are made apulicable 1 
tc all Hindus throughotlt British India there should be uni· 
form Daybhag Joint Family throughout British Indin. '!'ht 
Mitakshara Joint Family should be abolished and the 
Dayabh~g Joint Family must be substituted for it. The 
Deshmukh Act has to a o~rtain extent made womnu \he 
coparcener in 'the Mitakshara Joint Family. So practically it 
has adopt~d the' principle of Dayabhag system. Tho law of • 
succession must then be the same wheth~r the d!ceasod waa 
at the time of tho death. joint, separate or whether the uro· 
perty left by, him is solf·acquired 'or joint family property. ' 
In other words, Sllccession by survivorship mu•t be •bolished 

· a!to~ether. Further the right by birth theory must •l•o ~~ , 
. abolished, The father must be the absolute owner of &ll 

the property, ancestral or self·acquired, At tho Uto~t. the 
right of bequeathing or alienating ancestral property. ohould 
be limited. Tho root cause -of the whole evil in the j?int 
family Law ·is the right bY. birth ,in the Mitakshara Joint. 
Family. • , . •· 

The distinction between an adopted son and a.atlll'lll born 
son · (born after the , adoption) is altogether abolished. M · 
~resent when a son is actually born after the adoption he, 
d., the after· born lion, usually gets the larger share .nf the 

~~~~~!t ~;s:~tho t~irr:r~~f~~h::r~£ t~~~· t~de~?~hi~~;:: 
. Act both the sons would get equal shares. It must be re· 

membered that an adopted son loses all his future rights in 
the family of the birth as a consequence of the adoption and 
It seems hardly fait that hs should ever count aa an~tbing 
less than the natural born son in the family of the adoption. 

In this :Sill the rules of intestate succession are made as 
simple as possible. , As remarked above, variations to meet 
individual cases may well be left to the individual owner to 
make by. will. When adn ancient law wills were 1mknown, · 
it might ha~e be~n necessary to insist upon every shade of .. 

. difference between one aort of heir and another. llut now · · 
the wills haye become a recognized part of Hindu. J.nw rt iJ 
possibl~ tc simplify' the rules of intestate auccesaion without 
l1ardship to .11nybody. · • . 1. · • · 

Clause' 5 'of the Bill 'is 1the ·most important secti~n in the 
who!~ Act. ·In that section heirs are enumerated Iunder 5 

. classes. They are :- . , • ' 
Class I ::...Simultaneous h'irs : 

(i) Widow, so:q, daughter. sen of a pre·deeeaaed IYln, and· 
· , son of a pre·deceased · son of a pre.deeeased aon. · 
(2) Daughter's son. , · · 1 

(3) Son's daughter. • 
'- . (4) Daughter's daughter. . ' 

Class II.-Mothe1·, father and his descendanta : 
(1! Mother. 
(2 Father• · · 
(3 Brother .. 
(4 Brohte~'s' son," 
(5) Brother's sen's son. 
{6) Sister. · 
(7) Sister's son. , 

Class III :-Father's mother, father's father 'and' .hi• .dea, 

cc~::ata Iv :-F~her's father's .. mo~her, father'11. fal~9r's 
father ·and his descendant.. · 

' Class .v :-Moth~r's. moth,er, mother's father and. 11is d!l 
-.endants. · · 

.. In all 29 heirs in order· of seniority are gi.:..en. . The list · 
· appear~ to be quite exhaustive. . 

T1he most importiUit. change made is that the daughttr , I• 
nia~e the heir along with the son and the widow. By the 
Deshmukh Act the widow is already made the heir alon~ with 

, son.· Now,' the daughter is l(iven the fiame iltatua. Only the 
sha~e of the daughter is made half, of the son. The distinction 
between married and unmarried daughters' or between rich 
and poor is altogether done away with. · On the whole tho 
enwu~ration appears tc be quite in CODllonance with !,he nat.ul'lll 
affection and reason' and can we a be supported on the ground• 
of equity and justice also. . Marriage is no longer a n~cessity . 
in the life ,of every woman. The class of educated ~nmen • 
is coming into existence who owing to desire of social service 
or thro~gh the force of circumstances do not get marrieil. 
Such women h• it noted used 'tc get a• share in .the flllnily 
property of the· father in Vedic times. The Smrifi authority. , 

- ts also def1nite in favour of giving a share to the clau~hter 
though· it is not quite clear on the point of the extent of the 

· share that is to be ~tiven to the daughters. It will certainly 
not 1)~ against the· Hindu sentiment and the Aryan c~l~ure 
if this right of the daughter is revived in these enlightened 
times w)len there is a demand by tile women for .the equality 
of ih• status along with men. This reoommendat.ion In fi!te 
em must therefore find support of all ' 
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,' !t wiJI, -~; '~.:bered that tho' Widowed daUf~htGt;io•iaW 
1111der the Deahlnllkh ·Act gets a share , e,qual,ly, With . Lne "?n 
and· th9 widow. ln this llill t~e pro';ISion 1e now ,tnade tur 
her in lier father's family. ' ObvlO~Uly 1t ~ unnecessary !AI 

1 provide for her in the Jiamily of .her father-tn·la,w. She w1ll 
· of coum continue to take share 111 the husband s. property a& 

his widow. , , . ' b 0 t ·: 
3 The rules regarding the order of success1on etween o raJ& 

or aguatea and BandhlU or cognates, other than. e~umerated 
heirs are simpJg and clear. Even the layman,. 1t 18 hop~d, 
unfamiliar with technicalities of law wowd be able to fu:d 
out where he can be by applying ~heae rules. Best effort~ !Ire 
indegd made to clarifr, the ll!eanmg of.J:hes_e rules by (llVIIlg 
appropriate ·and clear !llustrataons. In tliis respect .the presen~ 
law is not quite clear and ·definite. Even ~he PI'IVy Couu~al 
deciaiona are not quite consistent .and uuammous. All LbiS 
confusion is now 6atiafactorily removed in this Bill by l'!'iving 
very clear and definite rnlea of succession amongs~ aguatea 
and cognates. . · 

In clause 17 of the Bill hv ro11nd ahout-wav anuloma 1ua•·ri· 
agea are recognized as valid. Such marriage~ are put on the 
same footing with ordinary legal ma~raages. · I! the marriage 
is legally valid then it should entail no legal disabilities eithea• 

· to tne parties or to. the children. 'M~rely because ti)e parents 
hav,e entered into an anuloma union it is hardly just to punish 
their children -by' depriving thent of their. ordinary rights of 
inherita11ce. 1 ' 

. , Clause 18' deals· with the unchastity qualific'ations of the 
widows. Broad'y speaking the clause asserts that the -.hastity 

, of a Hindu woman during .her husband's life time shall not be' 
questioned after his death, except in c~rtain special cirrum·' 
atances. Those are '(1) thnxistence of a will by the h•tsband 
disipheriting the wife on th~ ground of unchastity and (2) • he 
existence of .a finding of unchastitY. by a Court, in 11 proceed
ing .to which both husband and mfe are parties ana· in, whida 
the questioll o£ her chastity was in issue. This is necessa.ry 
as tli~ BUJ sny•· .for the purpose of. preventin~ widows being 
bla.ckmailil!l biflunscrupulou& reveroioners. This is n<·t fair, 
it is. submi\te~·. It is practically .putting premium on. ton-

, chastity. Tb•s clause must be totally amended and it be 
~na.cted that unchastity would be a good ground for exclusion 
from inhoritance in th' case of' widows. 
· The Stridhan is very competently and heautifu'ly dealt \lith. 
in the Bill. Clauses 1~ to 14 deal wilt! it. · The all pervad
ing Mitnkshara defin:tion of Stridhan has b'een nccepood and 
all •arts of distinctions like the technical and non·technical : 
or Soudayik and non·Soudnyik or ·under different Smritis is 
dispensed with. It is certainly a step in the right direction. 
So. a),so th9 l!itaksbar~ ~rder of devolution is al.most ac~epted 
With very sbght variation. There also it is suggested that 
there should be a uniform ru'e of succession to all l!inds of 
Str~dhan, and not two eets of rules-one for Stridhan inheriterJI 
by 3 wo1nan from her husband and one for all oth9r kinds of 
Stridhan. '.!'h)~ appears to •be cumbrous and there w•>uld he 
two seta of he1rs to· the property of one decease:'! lroinan. · 
Further, it ie a matter of v~ry serious consideration <&Jso whe; 
th.er there shoul.d be &t all a· different set of rules for the 
bears of the Stndhan. When a woman gets a 6bate i11 the 
ptop9rty of the father nd when she further gets a share in 
~he property of her husband as hie widow and when !.~r e~tate 
Is cone1dered. as &n abeolute, estnte it is not k'nown' why there 
should be dafferent s•ts of rules for the Stridhan of Wllmen 
from ~hat for the property of the male. It is ~mbo lied ip 
the Btl! that there should be no · distinction due to sex 
Therefor~, it is humbly suqgested that thll heirs should h~ 
ore and the. same for the Stridhan of the woman. es woll as 
property of the male. 

It will thus ?e s~en that this part of the Hin:iu Code is 
, gen;rally speakmg ~ blend of, the finest elements b the 

var1ous schools, of Hmdu Law/ and quite ~imple in lani!Uage. 
It sho~ld command app,roval o all. · . ,. ~ · 

$ r ' ~ * f ""* •. 
The en~ctment .of these tw~ Bills of ·Hindu Law will 

rel~ase Hm,du soc1.ety from the gravest hindrances its moral, · 
soc: a! and econ?ml~al 'progress. It will greatly facilitate the . 

· poht.c.al · evol.ut1on of the community. . A retroATade social 
sys:•l!' t~at. 18 a •Yl!t.em in which one half o! its memboi'S . 

, arp dlsCI'lr~u.nated agamst cannot · sustain free institutions. · 
;he ~qua~smg of .. th~ status of the ·sexes is an indispensible • 
~r:_~;~~ t e establishment 111id successful working of demo· 

Opini~ ofth~ Governmen~er, Higk Oourt,)iombay, ' 
1. COdificat'on of Hindu Law was overd~e and the 

, .Gt')""!'j.~~t nreb~o be ,congratulated M initial.lng this piei:e i 
0 

• •~as .""10~ w tch w ll have the effect of brin~in abont 
. u~,forrmtv lit the pmonal law of Hindus in all t~e Pro

VInces throughout India and will put an effectiv end to 
-d •~vfferal aCnd div~r·. ent. interpretations of the same\exts by 

e"t'~t onrts m India,· . 
~~·The, authors of the Bill have. adopted two principles 'in 

pu ID~. forward this Bill. They m~ke provision for common 
~~ 3' Intestate snccessi?n and, s•condly, theY enfranchise 

. wo~a~·:o:t=te~y ~uttmg an ~~~d to what )~ "'!_own .as 

. T~~ l. am ~enerally , in !•11our 'of · both the propositions. 
h't I'U!es of sn~ce881on I!i eome ca•es 'PPeared to be quitft 

~~~~r:vth and It was ~~~h ~i!"e thev were regularised b:.-
f - g em on •ome mtell•~•ble· and just prineinle Tb 
0
1f":~~ •. ~fo th• 11:11 ha~e intrn~uMd a r•vnlution ';n iho Ia; 

,tlweed s'lm~l~avv!~$~~smj i~~\Ro1~e. ennl)'~rated ,heirs shouM 
.d\rcrtioil ~.1 it i~ ln. M!!~lty ~f.tr a f:~rmrifn !~~~~ 

relating to other commnnitiea in ~d ~utside India.. Willi 
regard to · the · aecond pr..nc1ple, It 18 well that what, ia 
known as woman·a estate. 18 abolished. It · has been , 
fruittu! source of libigataon. If women in India outs1de the 
Hindu community are capable of boldmg property, . there ia 
no reason why )Iindu women should not. , 

4. 1 have to ofter 'only a few suggestiona with regard to 
the ·details. . . 

Her.table property should mclude the undivided interest, of 
a .tl:indu 'coparcener in the joint Hindu family governll(,l by 
tho law of Mita.kshara. . · 

Father and mo\her should have been included in J.he 'U.t 
\Of simultaneolU heirs and· it should not have been llOnlinad 
to the wldow .and the descendant•. · Though ·I accept· the 
general pl'inciple tbut descendants should be preferred to 
ascendants still the parents are· an exception to the ~ule. 

· Clause io may be left out altogether. · , 
The distinction in the line of succession with. regard to 

two kinds of stridbllll. as embpdied in . clause 13. is' jll8t l&lld 

prs~ef~r as clause 20 is concerned idiots ·might safely be 
oxcluded from inheritance . due provision being made for 
their maintenance. .. * '' .-. 
. Opinion of the Banaian· V edio Dharma Babka, . 

Ahe:meilabad. . . - ' 
' This Sabha · strongly objects to the two Bills inasmuch 
as thev 11re subterraneous .. and . mischievous efforts . by 

·. Hindu 'dissenters to chan~e the established Hindu Law, 
customs' and' .traditions .under the plea of Codification. • 

The Hindu Community as a' whole res~ects the· Hin:ta 
, ·T,aw as modified bv Local Customs and Ttaditions, based 

as .it is on the injunctions of the Divine Law giver. Manu 
and other .divines: they 1·egard it as sacred .and :1nalter· 
able by cban~inl!. human hands; they ·regard , it to .be 111 
accordance w1th ·the needs, weifare, peace and securaty of. 
mankind; and 'having found it to be so for thousands of 
•ener~tions they regard it as their most 'precioll8 possession 
~nd guarantee of their social constitution and · · national 
solidarity. The inroads made . on it from time to time have 
served to disorganise and denationalise the Hindu · Society 
on the one hand and to spread the spirit of revolt.· abd 
disorder on the other. . · , . 

If any. protestants or dissenters 'from Hindu religion want 
tO have a diffetent Law or Code for themselves they shouM 
be required- to be enrolled as such and the needful mav be, 

· done. The name Hindu Code as applied to. such. transfotm· 
ations. in a misnomer and verbal deception. . . Thus the 
Sabha is a·ga!nst' the very principle ·of .the Bills and ,egain!t 
ils very intr~duction in 'the LeJ!islatu're. 

Opinion of the All-India :Varlla8ram Bwarajya Banuh, 
· . Bombay. 
, 1. The-All·India Varnasram Swarajy'a Sangh, Bombay, is 
oppos•d to the 'above .Bill on principle as the Hindu Law 
COmmitte~ .which has drafted' the above :Sill' did not. include 
a s:ngle Shastri /exclusively devoted· to tbe Sacred lore and 
the Hindu Dharma Shastras and as repre~enting the view 

· point of 'the orthodox Hindus. Besides in drafting the 
above Bill the said committee has in several cases entir.!ly 
ov.erlooked the princ!ple of re.ligious eflicacy · in determining 
the order of, succeSSion. of h~llrs and prefflrfed co~~:nates to 

. · agnates in several cases so as to do great injustice to the 
latter. Thus tinder the code a daughter's daughter is pre
ferred to a brother and brother's son simpl:v on the ~round 

· of descent though she is incapable ,of conferring any spiri· 
tual benefit on the 10ul ·'of the deceased. The 6ttempted 
codification of the Hindu law of inheritance fot' diflerent 
schools prevailing in different -parts . of , !ndia is wit;hont any 
definite and uniform principle but is . a jumble of diver~ent 
principles. ,The Sangha is 'therefore of the opinion 'that ·the 

· said code can never ·be the final word nor constitute • 
compact. law for the Hindus for vears to come ana it wlll 
thus• defeat its own purpose. .' ' · 
, 2. 'Witho.ut prejudice to· the above contentio~ the San;tha 

obiecb to the above' Bill on the followin~~: · amoDJtst other 
gro11ndl! . . . 

3 .. 'l'he Bill seeks to make certain revolutionarj changes in 
the Hindu law of succession opposed to traditions based on. 

· Smriti and immemorial custom and for which there' ill' no 
warrant or justification. nor is a propel\ case made .out f~r ' 

( sue h. re11o!utionarv chan~es . in the e~isting IMv. ThiiB the 
Bill ~eeks to abolish altol!llther · the Hindu Women's limited 
estate bv giving a full share to a wido'l)' along with. a so• . 

• ann • daughter. • ' . . ' 
4. It .is no sound logic· to argue that because 1\!u.tim, 

Chri•tian and Pa.rsi women all. take a full e~te. Hindu 
women too must have a full estate: The ffindus are gOvern· · 
ed by personal laws of their own framed. for tlieir guidance 
and welfare QY their iuacient law givers 1ike ' Mann. 

"'\'ajnavalkya and others of revered memorjr and which are 
, based on a. social and religious view of life entirely different 

fro.m. that beld by persons belonging · to other races ~ud 
rehi!!Ons. _ The Sangha is of the opinion that no changes ' 
ma.d~ in the existing Hindu law merely by imitating. tbe 

. law~ of •lie~ race~ and religions would conduce to the ~d 
·of the H:ndus, unless· they are based on som11 sound prll! 
,ciple condue~ng to their good. . · . , • 

. · 5. Regarding the further argument '·'whatever may have 
., \ h~en the case in the J>nst, . a general 'diSa1)ility.' of the !rind 

oa.n ~ly lle d.;t'~~ ·at tlie p'rlieeDt day when we lia'f'l! .. 
• 
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·legialatora, ·women lawyera and women 'lll.iniatera", i\ 

IIJIY be pomted out that au .mtiniteaimally . amall noml;ler of 
Ji.Ddu women hardly. amountmg to even :a· per cent. of the 
total HindU: populatiOJI1 IS educated and a still amaller 
fraction thereof has the good fortune of securing a good 

. staLus and distinction in nelda of legislation, law and minis· 
tership. .It is therefore . submitted that it would not be· 
justJfia.ble to make· re~olut1onacy changes in the Hindu law only 
to please au inlinitesimall~ .. amall section ?f 'the Uindll 
coJ]llllunity and sUit their hkmg, when· the sa~d changes are 
opposed by an. overwhehning majority· of ~he .Hindus, . 

b. Majority ·of .the Hindu women being illiterate, those 
jnheritiug prope.rtles of large value. would tall an easy prey 
to the ' temptah.ons of evil des1gumg persons ' surround:ug · 
them and who· would induce them to lise the 6aid propel:ties · 
for a luxurious life. or in 'rash and hazardous speculations 
and to alienate them in an improper way and even ~.gainst 
their own interest;. There being no check· on • the power of 
disposal of property by widows the Sangha .feels apprehen· 
sive that the fatnlly wo.uld soon be deprived ·of all propeny_ 

· worth the name. . . · r 
7 The Sangha further apprehends that \>y cOnvertmg the 

limited estate inherited by E):indu widows and women into 
absoluta estate in 'all cases, it would stir up. and endourage 
litigation ali aver the country which· would involve poor 
families ·owning prope~tiQs of .•~;D•ll _value- and ,whose number 

· far e:tceeds that of r1cb families, mto heavy expenses and 
ultimately lead to the ruin not; only of the family but also 
the widow and women seeking a separate share: • ,' 
. a. The. Sangha further _begs to po~nt out that ~be p~~posed 
~ange giving absolute r1ght to · Hmdn women mher1tmg ' 
altars in the estate 'left by the deceased is ill conftict "9ith 
and directly opposed to the vital 'interests of the 'lion wh~ on. 
the death of'h1s fat\ler stands in his s~oes_ and steps in ~ 
the patria potestas and bead. of the farr.,ly m place of his 
father and as such has to should~r the whole burden ot the 

. family and its responsibilities .and obl:gations such as. carry·. 
ing out the family rites and traditions, fulfilling the reli· , 
gious and social ollligations, carrying on family trade or 
profession, maintaining and looking after all 111iuo1'11 and the 
infirm, the 'aged, . the inc~paci,tat:ed, etc. . The p1·oposed 
change is. also · aga1nst the .Hmdu . v1ew of. h~e · of .v•do~r 
enjoining t;hem to lead a sllllple .life a~~ agalllst the .baste 
principles •of. t;he Sacred ,laws and. trad1t10ns of the Hmd~s 
giving H:ndu widows a right to maintenance only except m 
Dombay where women' born in the family of the deceued 
are given an .absoljlte right to inberitance.·on the ground of 
custom. ~ , ~ ' ' 

9. Hindi! ·woman's right to property is inseparable fr.om· 
her sfiatus as a joint owner along witll males and not 

· independent- of the !atter., A right· of !oint o~ership .of 
the wbol~ :property IS therefore allowed to .a H~d~ ~Iff 
whjch she could enjoy· with her husband dut!ng h1s hf~tnne 
but never •eparately from -or independent of him. On the 

' death of the .husband, the widow could enjoy ,the right along 
·with ber· 'sons or inale reversioners. The idea of a Hinnu '
wife's right to absolute ownership independe!'t of h~r 

·husband and sons except in regard tQ her str1dhan& II 
entlrely alien to the notion of Jl ·Hindu woman's status 'lis 
to property. The idea. is an imit~tion of the Westel,'ll ide:U 
only and will not conduct tq the true good and ha:ppm~ss of 
the Hindu community. · . · · 

10. The normal state of a Hindu family being jomt com, 
prisin~ therein not onl~' 111ale qoparceuers with their Wives 
but; also unmarried girls -and widows of deceased CO· 
pareeners, all of them could live together as member.• · ?f 

~- a. jOint and undivided Hindu ·family ·and also. l!'amtam . 
themselvss- comfortably out of the inco:me· of fihe JOih~ pro
perty even'. of moderate value but which rould be msnffi-

. ' cient even to provide' for t~e maintenance of {he members ' 
themselves if • the property' IS divided and separate shares 
are given to widows,· daughters, .. sons, s901s son; .son's s~n's 
son and llo forth inheriting the said property.· It IS the~etore 
submitted that the proposed reform ~iving to Hindu wtdows 
absol~te ,right to inheritance would frus.trate the very pn~· 
pose of making the proposed cban~e .1n the law and -•t 
would cause a hardship not only to the male coparcene~s by r 
reducing their legitimate shares but also to the Wldo?'s 
getting a· share in the inheritance in .the case of propert1es 
of small value. · · · -

11. Though proie~sing tn give greater righfis of property 
f;o Hindus than those· enjoyed by thent at present .the 
members of· the Hindu Law Committee wh~ ·are. r~spo!l'tble 
for drafting the present Bill· have don~ mamf~ IDJUS~Ice t:c>: 
widows by depriving tliem altogether of th~ r1~ht to tnher:t· 

• tance (as ,'lj'idoWll of: gotrltja Sa pin dati) 1n place of t~m 
. •husbands as enjoyed by them at present tn Bom~ay. Provm,ce 

(and which right is even recognized by the P~"Y Co~nc~) 
and preferring even cognates ~r Bandhu~ a!'d d1stant k_inde • 
ed to Widows of Gotrajw Sapmdas. Thts ts a revolut10~ary 
chan~e · and . it denies to Hindu widows a valuable nght 
alreadv enjovea by them since considerable pa~f;, 

12; The Bill further. proposes another revol)ltlonary ohange 
· in the existing Hindu law by giving a s~are tq. ~ daughter 

whether married or .11nmarried along wtth a mdow, eon, 
, son of a. predeceased son and $On of a. predeceased gra'!d:~ 

. of .the decensed as Enumerated. heir•. . tt ma~ be pom h r 
ont that a daughter u- soon as she IS marrted loses e 

. father's gotra (family) and assumes the I(Otr•. of he.r hu.j.~nd 
~nd she wiJl: be the heir of the la~fie_r o~. hts d.eathdd'tio!~ 
1s therefore no justification for g!VIn~ her an. a . 1d .. 
<hMe in her father's -family alon~ with a onn IDI ad lt\rln 
f.o the one. which .llhe ~·in b'et. b'n_~b&nd's ia!riily. ,"' • 

8 
. 

'heir u auo:h a colllae would llllount -to 'ahowi.lla favour· to 
a daugllt.er and miiJ4feot IIIJIIIr.ll:t t.o t.111 aon who il ' ~~ 
leg1~.lll~te be~.r of lUI tathel"' pt-operty. B011idu righta and 
re~pon.slbilltlea always go t.ogel.ller. Thill a limdll IOU 
IIIJlel'lr.lug 1111 ta~her'a pl'O);IerL)' baa to dilio:hal)le aevoral 
responaJ~Uitlea 111:.1 to pertorm the obsequlal and Sradlla 
ceremon•es of his father and other &IMst.on, malrlt.ain 
younger brothers•. and sisters, marry aild tducste his 1111· 
ma~r1ed sisters and m~intain and look lifter t.ha widows. and 
other memben of tb~ family while a widow or a dau~htor 
owes. no such l'espo!lllibil,ties. . 

13. Uow great mjusttce would be done to the son by 
the proposed ~hange in the ex;sting law may be illual.l'ated 
by the foijowmg e.tamples. Suppose a plll'IIOD dioa loaving 

, one son and four r:laughters; then according to the provisious 
of the intended Legialation the . sou gettwg a share double 
of th~t gJYen to a daughter would get !/3r4 share while 
each· daughter would get l/6tb share in additiou til ' 
share which she may get as the heir of her husband. The 
total amount, thus obtained by all the daughters is double 
oi t.hat obtauied by the so11o Now ouppose the property 
left by the deceased and available for distribution amoug 
his heirs is of small value. and the daughters are all married 
to persons who are quite well off. In this Cllll& the sham 
given to the da~~ghters )VOU!d he an additiooal surplua to 

• th~m as they would be rec!pients of a. large fortune a.s 
heus of their husbands while tb'e son woulr.l be deprived 
of ll la1·ge share of his father's property which ought lrjiti· 
mat.ely .to fall to ~im. 'l'his is clearly against all princ1plea 
of JUstice and. equ1ty. 

·· . 14. It may bo further pointed out that if absolute right 
· of ownership is given to Hindu women inheriting an est~te 

left [}y male. ~s wido.ws and daughters, it would encourage 
t.heu; t.o d!VIde th~1r shares by a partition of the join~ 

' fam1ly property wh1ch would lead t;o a desf;rnction of the 
joint family and tho compactness, ·solidarity union and 
st~ength of' the family. It would al,so encourage a spirit of 
opposition, selfishness and hostility on the part of the · 
husbands or daughters to whom a •hare is given under the
new J,egislation as he:rs of their fathers and involve the 
parties f;o cq~tly , Jiti~ation. . 

15. In the case of the married daughter, after marl'iage 
she is, it may be stated, severed from th~ gotra of htr· 
father and ~he adopts the gotra name of her' husband. She 
'tays with he~ husband 'in a new house quif;e separate from 
that of her father. ' '!Jndf!l' the influence of her huaband ahe · 
would .a~opt. a hostile attitu~e 

1 
towards her brothers having 

~ confltctmg mfieresf; and fam!ly quarrels and disputes would 
often arise out o( difference as regards the distribution of 
prope~ty left by the deceased. " . 

16, Altho\l~lf the present Code excludes from its operation 
'a~ricultural .land, iF is intended to enact; •imilar legi~lation 
after Governors' Provinces enact legislat'on in respect; of 
a~ric~ltural land on lines ~imilar to the chan~es of law 
relatmg to succession ill re~Pecf; of· non-wicultural lands Bl 
suggested }ly the pr~sent Codl)o This would · it ia apllre
~ended brm~r about ~n .the . ulttmate fu~nre a frar(!Dentation 
mto small pieces of agricultural lands and properties at pre-

' Mnb held and enjoyed in common b:v a number of peraon1 
belonging to a joint and undivided Hindu family and tilled • 
by their combined labour. Thir would also give rise to cost. 
1v liti~ation · amongst agriculturists and add to . the po:vert.y 
already suffered by them at pment in our country which . 
is mainly a~ricultnral and of which majority of -the total 

1 population derive their livelihood maillly from · agrieul~ure. • 
* .. *'· . * * •. 

Opinion of the All-India WQmen.'s Con/eren.U. 
We wholehearfiedly support; the main principle• of both these 

· Bills. So far as the Succession Bill is concerned, the doief 
fe,atures, · ns stated in the ~planatcn;y, Note annexe~ to t.ho' 
B1ll, are (I) that it embodies a common law of mfiestate • 
succession for all Hindus in Brifiish India; (2) fihafi it removes 
tile sex disqualification , by which Hindu women have bither+.o 
been precluded from inheritin~ property in various parts •lf 
India; and (3)· that' it abolishes the Hindu woman'• limt!Rd 
estat.e. We welcome all three, and, in pnrticulnr, from, the 
noint of view of women, the l•st t;wo of the,. principle1. 
* . '* . * '• . 

We, are 11lad to note that ~he~e Rill~ are infiended only to 
be. the beginnin~ of 11 relormed Hindn Code. and we r.re 
therefore anxious thnt. the re•t of t~. Wtlrl< o~MM ho dnn• ,,. 
early a1 poo~ible .. ..ftlthonqh th••• !"ill• ~·• welrnm• a• '•• no 
tMv go, thev. are bv no moon• ro..,nMe. no t~•ir anl.hnMJ 
thernRPlVP~ reeovnil"e. 'For ·eXRm-n1p 't.ltP nn1111.fion nf m.-~••;"" 
I<:> Mitakohn"ll inint fnmilv pronerlv !.n• he., ,... •• ,.,.~ fnr • 
fntnre cnnsid1!1'11tion. A ~ain·. th• Pnhl•..t. nf m•inl""""""· 
nart.icnlarlv in connect;,.., wlt" *'h" nlot; .... ,.Hnn nf ,. f"!flto,.J,. 
J11w to ynPirth~n his wiilnwP.il ~f't'l"'hb,.~iTlJ"''"" ,.,. ,.,..f · "''""" 
dealt with· • • • . 'J'I>"" ,...,;.,, 1!.• 
important ~l)ieot. to atlnvitini>. lh•, lo"' nnrin ,,1-irl, io ,HI] 

ioin an nn•~t.i•fart<:>rv st.t~. remnin• 111 'he pnl. nn • a 1f'lll 
otatnwrv foundation. '!'he m•r• h•.;nninr• of .. fn1'JTI in 1-~e 
Hindn Code or~ of !itl.le nPe nnl•" !.he enti•e s!ml'f.nl" ia 
rnmnlPtE'A WP wnnld thp'l"efnre 't""'""'lV ,...,PillS fn .. thP rnmnlo. 

• · tion of the work as socn a• oo•sible, We al•o ••noeotly 
request the Go:venoment of In~i• In ••e t.hot w1tom the · 'Pillo 

- are in the Lel!i•lature tbe•e •lonnM 1.>. •fi .1 • .,~ on• "'"':'""' 
necially •nMinted to rell"'•ent t.loo nnont ~f vtow of 'FI'•n~a 
~vomen Such a memh<lr <t• r1111rii.eA in nr~•" t.h•t •"• mA'I' 
put f~;\'l'llrd the wo'mlill'$ noint of 'll'iew not anly on t1ie main 



j>tillciploa of th~M Bill», but abo on their detailed provilionl, 
we •Uiim for ~hl• purp~t the follow~& panel of 11.11118- , , 

.tt•u• J.a~absu1Ua1 &jwade1 Gwllliol', 'u. 1. . . . .. 
t>llirliDall .klllme•hwa•·i .l'<e!U'u, brw&ar, X...bmu:. , 
.:w:a. J.WuUlUI .1\ay ~ooldiii,'J:tlll! l:bmla. · ' · 

: Cle~.Uc 11 F~WiiQ.'-Whilo · ~•copiainr· the nace.uit;r of · 
protoctm& wiuow• nom 'bJaakma~g b;y UllllC-I'UPI!lollll Fever. 
MJOII'fl ' we taar that the ettect 01 ~11e provao Wl.l.l bo .. to 
lleiM'I:e tile aub11tantive c.laWle. We believe ~llat. sulln:tent 

' protecttoll would be granted to .~• wiaow . by inveutmg. tha 
· wourt witil power to aemand ~ullio1enb .secur1t;y.· for costa zrom 
any one who alleges that a. Widow has been u11chaste. · I 

View• of the Seva Sadan Societv •. Gamdevi, 
1'he' council' ·of the Sc~a Sadan Society heartilr supl'orte 

H' d <.:ode .Parts I ~ Il. It 19 a rctouu loug. o .~rd~e ana 
•: ioni~Jt~ ?ight directi~n. ".rh

1
e :Council is iu j!eneral agi'Oil!"CIIt 

witb the pro\'Jsious of the Jl1lls. . . ' . 
. The Council however ·would lilii>. 'to make Che followlnll 
suggos~IODI : 1 . 

I * • * . * • ', • I 

2 .. Part 1. 'To delete' Section 4 (d)' and ,substit~te "the· 1 
ro. eJ•ty' shall be given to Schools, Colleges, Hosp1t~s ~ud 

~uch other Charitable Institutions as the· Cou¢ may thtnk 
fit in Its discretion.'~ • · . h 'f ·h 1 

jn Section 5. Clilfls II "Sister'' ·to be 111 t. e u t P ace 
••etore Jlrother'a aon'•s SOl\• ' . uld b 

In Section 13 (b} the following o1·der of he1rs wo • 
prefer~d :- · · · 4 D ht ' ' 

1 Daugh~r 2 Son, 3 Dauguter:s daughter, aug er • 
son 5 Son's ;on '6 Son's daughter, 7 Husband, 8 Father ~nd 

. mother to divid~ the propo1·ty equally between them. · 
. Section 22 to be' deleted and to substitute. • . ·. · ' 

. "Schools; :Colleges, Hos~itals a~d, .othe~ Ch~n~~le Instttu· 
lions 88 the Cou,rt may. thmk lit tn 1ts d1scretton. , . 

• 1 \ Opinion of the !Jombay Bar Association, 
W~ MI'C Ill ~Utiro' agreement With the IDBID ieatures Of ;he 

BIJJ, vu., ~ llnve a. um1or11,1 Law of ~ntestate l:>uccesslon r 
tlMuguout .llr1t1sn llldtai to re.cognise women as hem anll 
to libu.UIIll tne .t:hndu ~voman's .l!;uate. 

I've bowevcr tee! tnnt so ·1ong ne bcgislation as {o "ngt1· · ' 
cultural Janda" Is a l:'roviucial subject only and beyond the 

' a~ope ofthe Central J..egislatur\). the .suggested changes in ohe 
rules of .successton WIU not ·bl'ing about uniformity in lhe 
Law· of Succession to propet·ties both ,agricultural and ·.1on·, 
agricultural, and the diliic.ulties similar ~ those created ')Y 
the Hindu, Women's Right to Property· act, 1937, will aot 
only c\lntinue ·to exist but :will .be . aggravated. It is th~e· 
fore suggested that the Central teg1slature must first acqurre . 
the necessa~y powers to legislate for agricultural Iandt aa 

. well, by obtaining the necessary ·amendment of the. Govern· · 
ment of lndia Act 1935, anti then introduce a comprehensive , 
Bill relating to. s,uccession to both agr'ic~ltural. and non· 
'agicultural .lands having· t·egard to the local conditions of 
vs.rious provinces in th1a behalf. We feel that this only · 
bring about. unifo1mity in the Law of . Succession for t.no 
whole ot Indi1. • · '. · 

With these preliminar;v observations we .offer the· followb& · 
comments on the provisiOns of the Bill :-

1 

(.llau8e S (dJ • .-The definition of. "heritable prope1·ty" · 
· should be so amended as to make it clear that the l'ights elf 

persons who .may have rights of maintenance the1·ein are duly 
secured. We suggest therefore that after the word "surviv,r
ship", the following· words should be added :....;"Subject to 
the rights of, maintenance of persons, the1•ein, if any'.'· 

0/au.~e t (li).-A Hindu. Code should be self-contained .;.n'd. 
no words should be so defined as to require a relercnce to ~he 
pr~sent .Hindu Law. . · · -, 

• ' • •. • f • 

' ---·· ' 

OPinion of tile Advocatea ABBociiuion of, W SBtfl'l'1l India, 
l'b.ia lhll by its very deJimt1on of 'hel'ltable p•·opeJ·ty' as 

given in clause 2 (d) excludes from its operation the· joint 
,tamily prqperty. · 1\1 e are . Jli'Oml•ed that tue t'UJell govern,ug 
the joint t!llllily prope1·ty will be :tormulated <)It ~ later stage 
and lUI til ~hese a1·e published it is very d1tlicult- for us to form 
any col!'prehensiva opinio.n \Is·. regar~s, t.hc ~fleet; b_enelictd .' 
Ol' otherwise of the present Bill wh1ch ls very l:CStl'lcted ru. 
it~ operatic~. For 'the joiut family is , the normal condition 
of Hindu Society 'and it is especially~ m the joint fanuly 
property that the woman's rights 'call for a large measure of 
liberaj reform. We have; therefore, ,to. withh~ld our deta1l~d 
opinion ou the Bill until the whole p1cture 1s ~mplete, 

The Hindu Law Committee indeed deserves our congratula-, 
tions for enlarging the sc?~e of ~he .Hj~du Women's _property 
by accepting the . defljlltlon of Str~dhan a9 gJ,ven Ly 
Vijnaneshwara. .The order of deyolut10n, however, regat•d, 
ing property othe1· than that mhQnted by a woman from he.r 
husband calls for some comment, Th~ committee lias placed 
mother and father after t~c husband's ·h~irs j but in. our 
opinion they should come before' the husband's heirs and 
after the ·husband. . . · . 1 

!n our opinio11 tlie Committee .h~s do!le injus.tice t.o the ' 
widows of Gotrajll Sapindas by'not mcllli!mg them. among the 

·heirs as is being done in ·the Bombay Sfhool 9~ Hmdu Law 
•. '.. J * " • * ... 

,: ·• . . . . ' ' 

, • ~pi~ion of t:e Bkaeia ~~r~.Mandaf< I •. , 
The. Bill: proposes to . give ab~olut~ proprietary .right. !.<! 

women irrespective · 9f wheth~r she h~s entered th~ f,aml)y 
by ma~riagc or whether .she, IS born ·ID. the fa~1ly ... The 
Women s right to property or share wh1ch they mhertt. by 
way of. succession :or obtain by way . of partition shpuld b.~ 
l'estricted' to women's limited elltate as at present so t'hat a 

· woman shall· have onlv a life interest in the )mmoveables ·.or 
in the corpus and shall have no right to dispose of tlie same 
bv will "On the death of the woman' concerned,. this esta\8 
Whicht ~he had i_nherite'd by way of Succession. 10r obtained on 
partition sqould 'revert to the family. and qevolve upon the 
heirs of' the .last male holder as in the present law. As · 
r&gards the moveables,. the presen~ Ia w ia satisfactory ae it 
gives a woman absolute right over the immoveables.,. 

In Section 5, Enume1•ated Heirs, the Bill , pro!l(.~ed f o 
postpone the mother and ..father of a de~eased Hindu to class t 
and want~ to introduce the son's dauglitet ~nd the . daught~t· s 
dau~hter. M preferen'tial heirs being Nos. 3 und 4 iri ~lass l' 
T.his 'is verv unsatisfactory and unf~ir, For illustration, let 
us cimal!ine 'a case of a dauqhter'~ daughter inhel;'iting th~ 
•ot•te ol ~ d~nea~ed Hi"il'1 in :oreforenre ,f., · t.))e moth.•r !'r 
fath~r of the d!ceased. If the daughter's daughter is of thll 
a~e of 18. we can •easilv visualise the a,:re of f.he ll'nt,her or 

. f.he · fat.hor of' the rloce•••d to be ~ot le•s t.han .about 70 .. The · 
m·onnsed hill would vive the whole ot the ·estnte ah•olut~lv 
to ~))~. dan«hf.er's d3•1~hte,. ,who io ·lR in o•1r examnle M'N 
wonlcl lMv~ the aqPd' '1lot.'h•r ~n~ f~th•r w~o would be 70 · 
''r.nr!ll nld /'\ .. l'tver +n h~ rnAfnh,nPtt '· hv thAt,· ;tnmrhtcr's 
'''"Wlltet·: 'l'l,i~ would ,;, a mo•t riiliculous prono!ition. ' 
* . • * '* •• 

· Clau~~ ·s, '. Clara I (1).-We 'object to the exclusion of the 
'widowed. daughtor-in·law and her daughters from the class llf 
simultaneous, heirs, · The principle of representation has long 
been recognised in Hindu Law. It should be provide~ thlt · ' i 
the share which a son would have taken .if alive when the· . · · Nil. 5. · 
sucoes.sion opens should • go to his hcil·s · as' if he had died Fa~l! 'I'll! Sr.r:r. ' TO TR~ G~vT. o'!' Boi\!DA'I'. lto'lll! Dtfl'.ln:r; 
intestate. in' respect thereof. . · · M'!!IT, TO 'I'Rl! SxCY. To 'l'Hl) Govor. Ol' I'NllTA~ Ll!lGTStA~ 
. Clau1e1 11 to V.-No case is made out for preferring the , A ••-e-omT,,. n~••'lTII~T No. 6039/4-B .. DATED "ml!l.' l7'1"1t' 

.mother to the father. We suggest that theae should i>e Vov""m"" 1'l<l!!, · . ., · , , 
·~ultaneou.s heirs. The same applies to mothers and fathe~s !!uBllCT ,_J1i"'JHind!t f!orle~(Tntesfale S1tecessilli! · flllll 

· h1gher up m the ancestral line. . .. · . · . · Yarrl
11

ryr.). ' • , . . , , · 
.• f!Jau.•e 10.-:-Vfe are opposed to ihe. t•etontion of this provi.''. 'T ·~·" djre<!!<ld to. forwar~ h~mvitb the renorf; from the 
BIOD of the Iimdu Law .. If there l& ·'no cognate entitled · .Jain -~:00. ciation:n; In(Jia.. Rnmhav. on' the Bill~ in q.u~ation.,. 
t-o succeed, we do not see why the property should .not escheat 
to the crown. · , · • • · --'----"' 

(Jlause ll:-It. is suggested that a proi•iso to the 'tono;ving l , 
1 

,,,. llepo
1
rl fr&m;_'t'fle ;Tnin As.?or!ation O.r India., 

•IY~ct ?e. added to clause 11, · t•iz. '!Prov:jded that ·such' lli · "''" ov• ·~~·· 1n• '"""""" . of •o~iR~~t.ion of tl•e lTinfJp 
I'I!OUnetat10n. is ev!~enced by a writing. signed· by hlm." T,aw: ""'1 ~or •1•>1 m•tter ·~· nhnva hvn 'R'lT, ·nnn »l~t.in" 
We .feel th1s add1tton necessary to avo1d. an inquiry by a t the l'l'inil". '!.f~_M';a~• . 'w~ nlon weleom• lh~ nrlnoinl" of 
Co~rt of, ,Law whether. the rMunciotion in question ;8 one to h~··. ~~~ ll•ll• ·ml,..,ifp•ln~ ll'~nv far mchiM bnt lnn'l'·f~!f, 
wh1ch th1s clause applies or .not, · · "" ~U' •·~··~ed i>-F~.,. 1~ 11,. n•es•nt ,..•t.m of •119 l•w 
:~trirlhtrnn.-W. are opposed to the provisions made· in the ~n th~ Rnl>•ecto. • W• •r• ~~ .. ~ !;, nav• o~lv """ •eltome fnr 

lldl revardin~: succe$sion to Stridhnna Thev' follol~ in the ~. h"' of R•"-r!l•p•nn And l\f••r1a•~ amon~ tn• H.indus thrnnab. 
main the Pr•sent rules of succession which, genelnllv speaking •M' 1~" '"""'~ "' r~~~:. 'VMo'h ·•'11 inoro~·· f1,. m•<• ~f TTn!tv 
~refer female to male heirs. These rules were ina'de at ~ ' "~?l,'l tl.lj ;·~ins of •ll. fh• rlifr•rent nr~vinr•, of T··~h ""d 
tim, when women were debarred from inheritance. but 'lOW ; ' 1~ "1 • eve on coh•••on and comnwn c!fi•('JJ•llio of India. · 
th•t ('heir ri<rht to 8UCW$ion is reco.l!lli•ed lh•re is. no reason h- refo~•n!! ~"· Sex d!on~~'ifir•linn., and In• limit•il 'nwn•r· 
wbv the r1.1l•s of sncee•sion to male~ shoohl l;le nnv dift'erent '' "~? h 1~h~ l'l''!"~ow, "'" h•l1eve. th• •lnM •taniln~r ininsti,e to 
,,.,m n,,. "'l1'j.')'l( of (tllrJ."~~P.:iou lo f('ll')l\1(1'~. For Ettarnnlr rbe"fl: .'. ~ ;~ rt e n 111 '\'!"t'ftn!ll'1 'nl".fl' •nh;,.,~P~/ ;. ~1'\'117 ~Ol)l'l''ht. h J.,p 

""" J,. ~0 r••M~ or in•tir• in denTivin"' the h~sb~n~l 'nr fht · .! ~~~' d ' o1 ."111~W •1• •··~rnolnt;nq: I!,~ 11ri~cinle, ·~~ oh>nzo•, 
1A"Je rjphf• in lhe ~ron~rt~ Of hi: ,..if• >< •hr ha• in his . ;.:: ; r· tb'~ th• ""'"nl. Jaw, We think. f'••mnv he nerm!t!ed 
n.""~•rtv .. ~·· therefore. •n~veet that in r••~ect' of "nee~•·, ', "!all ~ta~~) : ' • •nt~'"'' ?~ lh9 bnl• in th•i~ real (whir_lo we 
••on 

1
" ,;;-M~fl'fVI. th• hn•hond Ant! fh• hildr b ld bt~ 11 • 0 rem(IVe mqnltJes on woman have consciously or 

limnlteneoua heil'll,' a ~male laking ~nH r tbe :h8~ ouol' F~~or::nelv :nt~hduce; ·~r;ain inq'!ities with respect' to m"D. 
'!ll':lm. • a . 'd t'l. nee.,':].~. e or er o succesRIOlt the parents, the father 

. ' , · . :a' ·~• t!!o .... .,., h"Ve &~ U!!du!;r postpcmed to tbe s011's 

\ 
,, 

'" 



d ahter and the daughter' a' daughter who under the Pll•~t 
/:• W~~<e aiter them. • " • . We alSo approve oiPtbe 
a rtant change in th6 share allotted to: tne adopted liOil 

:.:.:.vw the aner-nor~ uatu1a1 son, p1iiciug lUlll.' ou oar V(ILll 

tb• natural son. . · . · 
2 'l'he ·Agl'lcultui·al Land' is excluded 'from .the· purview of 

tbe,J3Ill as under tlie Governm~pt of ~ndia Act, 19oo, it is llll 
xc•usiv~ J!l'ovmcial subJect ~-d the> (;eutral Le.;ialature have 
~power· to legislate on it. 'l'he difficulty was iiscov~r~d in ' 

cas• under the .limdu. Woihen's '!tight'S to Propeny Act, 
~937' A hope is expressed in the Statement of Ot>ject.a •nd 
Jleas~ns t)!at tne· .l:'_rovU~cla~ Le~is!atures will pass . a com ph· 
meutal'Y uniform legislatton ·m this respect. The:e 1s •lotlnug 
in di• Governmeht of India Ac~, 1~3.'>, which would m~ke it 
oblig;tory upon the Provincial Legislatures .to pass a uniform 
comple1nenta•'Y legislation on this subject, · '!bey may; they 
m~y not. .Even II they are persuaded to pass sueb a law now, 
there may be 'som~ changes mtro~\lced in the future by thctn. • 
We ~te af1·aid, uniformity in this. matter, .will not be m~intaiu· 
ed, · In this pr~domlllnlttly agr_1c~ltural country, w_here !•ntk 
of the estate ox a v,ery great maJOrity of the poople 1g agr~cul· . 
tural land, it would be better in tbe interests o£· unit)' an~ 
cohesion of the people that the law r~lating both to the· agtl· 
cultural land aQ.d othe\' immo\~able and moveable property. 
We are, therefore, of opinion. that t~e 'Agricultural Land'' 
in jts r~lation to the m~tters of successiQn should be made an, 
exclnsive Central S)lbJect; a~d the n_ecessary !illl~ndment 
should be' made in the• Qove1•nment of India Act, 1935, 1n orde~ 
\hat uniformity ruay be maintained. . ' 
·3 Wt Jearn fi'Om 'the StatemeM of the Objects and Bea•ons 

that these Bills are not going· to come .into force alone &s 
independent legislations, but only as . integral'' parts of the 
whole ·Code. · We believe, in the course of t1me other branches 
ol the law will be cociified· and the whole '.Code w~i COil!& .into 
force at ~. ~1111~ 'in near future. ,. W,e ~btirely agr~e !lith this: 
view of Lhe ('~vernme1\t. Othet'Wise there may ~r1se many 
.UJiforeseen complicatiOiis giving rise to many avoidable litigl· 
ous matters•. However, if the other branches can not ba 
conveniently dealt with within a reasonably near future, this 
law, ot Intestate· Succession, we s,uggest,_ may . ~e. b1·oug~t 
into force without much delay, after makmg smtablo PI'OVI· 
sious . fur savir,g the pres~11t iights of maintenance. of those' 
pe~·~ons who qo not get any share under this Bill nnd otbor 
thmgs. 1 • ' • • / 

· 4. Now cooning to Clause 5 of the Bill, w9 do not find the 
widcw of a pr~deceas~d san and the widow of o. predec~ased 
son of'S predeceased son ·as simu:ltane(\US heirs w.ith the w1do;ll' . 
and· the son uildel' the present law, under the-Hmdu Women a 
Righos .to 'P1'0pe1ty fict, 1937. ·. W ~ do ·not· ll~aerstl\nd- why 
they should l•e depmed of the1r well secured r1ghts. An ·ex· 
planation is gi.-en in· the Statement of Objects Si!d Reaso~a 
that 'as the dangh~r is now introduc~d as a simu).taneous he1r 
in her father's. est~te, the,Y will b~ s!J_fficiently ."?mpen~ated: 
b'urther it is· stated therem that' ,sufficient proviSion . will be 
mad~ for their maintenance out of their ,father-in-law's estnto. 
h is also said in defence of their exclusion that they will'got 
abso:ute p1·operty in theh· husband:s estate. We are afraid 
the authors have not eompletely known tbe1 Hindu Mind. · On 
marriage a. gil'i passes out of her· fa.ther's family. The fath~r. 
also' treats her as such very often. The father m:1y riot l'etam 
the· sam~ attachment for his girls as for his aon.•; ~nd by a ' 
will may n\t.~r and t•educe her share or deprive her of it ~I· 
togetbei' 'in j.l,p usual belief that she \yill. take 011t that port-Ion 
o! the-- prop9rty out of the fa'!lily. It is not; under t~e 
oucumstances, advisable to provtde at least a 'half .-hare ,n 
her father-in-law's estate in. lieu of maintennn')ff. Even de
termi~ati~n of the propsr amount of maintenance may be a. 
fruitful "source of litigation. Certainly. a provision !DaY' ~ 
made, th~~ •they may not· take the share m the estate, If the~~ 
son is living and takes his share in the sstate., · ·, · . , 

5. As· mentioned above, 'we . thmk, :some inJustice is done ' 
to the parents in placing them. in class 2 .of .the said Clause 5. 
Why should they be. postpon~d to the son's daughter ·and the 

. d;iug!1fer'a daughter or ' 1ev~ ' to the d~ughter's J;On. The 
daughter is now made a simultaneous heir· and is bracketed 
in ent'ry I with the widow and th• ·son. Her non will cel'lniu-
lv be bcneft~ed., Of cou1·sc unde1· the· ·present la\v .the • 
daughter's son comes in· first. We· submit 'under •the rsvised 
law, the parents. should be preferred to him also as they have 
better clallll to the ben•fit of their son's estate to which they 
may have · dii•ectly or indirectly contributed. We sugge•t 
that the IJarents •may be placed prior to the. daughter's son. or 
at least th•y may bracl!eted with him as• simultaneous hell's. 

, The daughter's son the son's daughter and· the· daughter's 
dau~hter are docend~nts and Jogira1ly to the rules or principles 
laid down, are preferred, \ve believe the .parents have a hotter 

. cl,aim than they. We also suggest that they be at lenst placed 
1V1th the ·sol\'s tlau~liter or the daughter's ·da-ughter. We, 
further, ar~ 'of opinion that whatever the place is accorded 
t? th~m in their son'·s estate both the 1larents should be 1mde 
Simultaneous heirs. · · . . · ·. 

6. Similarly we. •uggeet. that in tlie subseauent ciRSJ ·tho 
grand-parent. should be made' simuitaneous heirs and plaeeJ 
to2~th-.r. . . 
h ?· Jn class 3 of clause 5, the father's sister's eon i~ made R'l 

Olr. He is an heir·. even now in the Bombay Provmce. We 
appreciate th~ higher position accorded to him. But we fat! 
to understand .why )lis mother, the father's sister, .who i• a 
nja~er relatio!l of the intestate is n?t inclu~ed as an heir lt.t , 
a I in the enum~rated heirs, She iB an he•r even now ao R 

. · cog_nate. ·!Why sbould she not come bef2re her son. It 'InS 
~right under Uie old scheme. when the. woman was not ,PD• 

1 ru~ted with anv property. . But, w~ are, afraid it is not . 
}!llea.i now. · We suggest that the Jat)ler's au~r should find a. 
~ace prior. to her son, '. , . •· " 

I. 8, S~ilarly in c:Wa 4 of clauaid,· tht Fatbir'a i'aLbu1t 
SLSter alioutu a1110 linu a place .prior to her aon. ' 

w. We also agr~e with Lila VIeW expruaed m the S~&tenulllt 
Of Ulljecta aua ~easoua tllat tbo Brotner'a i.laugnwr and 1.1!1 
~atere .Uaugl!ter anould also lind tbe~r p&&co m \lie ollumerat• ' 
ed heirs, • 

lu. t:lause 18 of th~ Bill prov,idea for disquallfying an ~~~· 
chaste woman as an liei.r under cert.am weh dehneu · t1rcun1· 
at.an~es staGed, therein, w o .agree Wlt.b the same llut wt 
(all to Ibid s.uy provision tor ner mai.nt~uanco o; even baro 
m~intenauce tor u~r. Under the preaent ortllouox, otd law, ' 
If 111e mends her ways, ahe become• entit.led to a bara main· 

, ~eu~nc• at_ least. Vi lly should, under the new ach~ue wuich 
111 predommantl;r, undertaken to 11111eliorate the woman'• po•i· 
t1ou, sne .not . be. giVen even a bat·, ma1utemmce. .tlow -'1111 
you. rec.allf her nom .the life of am! .liow can she be 
retrieved 1 'l'here. 18 no inducem,ntf for her to m•Ke ameuda 
aud il~e up .the hfe of ain.' Apart from inducemen~ ah• 
finds noth1ng to fall back upon, She sees, a bluu.l alloy, 

. Should she b9 thrown on tb~ st1·ee• ! If no }lrovioiou ia m~uu 
for her ~ven for bar~ maintenance, abe may be porpotuated in 
the bfe ''! whiQh she may have fallen for which sM n>ay not 
ba so guilty as to do~erve this punishment, We augges~ 
that some snare-a reduced• share oi cours~ or IIOlllo provtll•lll 
for bare maintenahco a~ least ahould be made for her 

11. Now, in case of dev.olution of Stridhan, we 'think \ho 
daughter Is undu!y aud unjustly p1·~ferred to tno son. '!'he•·• 

' may be or raLher say, there was some justification under the 
old law for ber,preference to, the.110n in the mother'a·eatata 

. when abe ha~ no dhare in the father's estate. J.Sut now that 
she g'ts a ,share in t~e father: a estate why should abe be p•·e· 
fer1-ed 1 A.1 excuse IS made m the Statement of Object• and 
Reasona that in the Stridhan property which ii inh•rited. by 
the moth~r !roxn. her husband, ~he son will get the double tbe 
sb~re of' the daughter as that property will doyolvo urn the 
he1rs .of t~e ~usbaud. Yes that is ao; but she wit ~et " 
sha,re:-hal! •hMe though it may be; She Alsq gets ,a aha1'o in 
the fa.thel"s property. We submit this. is unfair preference, 
and .suggest that tbe son should be placeq with the aau~ht91' 

, as sunulta.neous \leir with the daughwr in their mother's pro· 
pc~ty. · In the pres~nt state of the Hmdu society who1·e a 
~.ale is 'the .!ole bread '!inner of the famUy, ,at leaat in the 
higher classes of the Soc.,ty, some'bettor pi'Ovtaion. should be 
made ior the son who shoulders the burden. Similarly w~ 
feel that tho daughter's daughter and the daughtor'a aon, the 
son's son 1~nd th' son's daughter all should be placed togethur .· 

· in ono entry as simultaneous heirs. If daughters aro not to 
be postponed, they ah'ould not get undue preference over tona .. 
'It' I' I ' 11 * I It • • 

-:-Jr.: ' 
1 No. 16. · . 

, Fnolt TIUl Sl\OY. TO, mm Gow. or Bo».BAY, Hox1 ,DUAIIT
HENT, ~'0 THB Stet. TO THE 1Gou. or lNDIA, LlGxsunn 1 
AssJWBLt DePAI\tHINT,' No. 603-9/4-B, DATID TBI 25TH 
N OVl\liiBEII 1942. ' 

I am: directed to. state that the Marathi' tt·anslation of the 
Bill to amend and codify the Hindu Law, rel~ting to intestate 
succession, with the Statement of Objects and Reasons, oaa. 
b~n published in the Bombay Govemment Gazette on the 
19th.Nqvember ~942. . -·-·- · , 

·No. 1~. 
FROM TIIB StcY. TO THB GOVT. OF BOMBAY, lJOM2 DEI'AI\T· 

ltlilNT, 'TO Tl!ll SECY. ·TO Tl!ll Gou. OF INDIA, LIGIBLATIVI 
AsSltldBLY DEPAR'OIENT1 NG. 6039/4·B., DATIP THE JsT 

, DECEMBER 1942, . 
· I am directed to state tha.t the, Gujarathi trarulation of tho 
Bill to amend and, codify the Hindu Law, relating to intestate 
succession, with the Statement of Objects and Reasons, has 

.been; published. in· the Bombay Government Ga1,ette on the 
_ 26th N o~em her 1942. . . 

. No.18r-BENGAL. . . 
Fnox Tl!ll JuDI~ SECY~ TO TIIB Govr, oP B1No.u., TO rna' 

SECY. TO m GoVT. or INDIA, LIGJsx.ATIVB D&PARnlaNT, 
No. 6125-J., DATIID Tl!ll 19m/24m NQv&HBm 1942. 

Sv~£C'I: :-7'he Hindu Code, Pari 1 (l!llutate. Succt•8iun)' 
and' the Hindu Code, Part II (Marriage). 

In view of the controversial nature 1of the proposed iel(i•" 
·lation and the .intr(cate que•tiona of law 'and customs wh!ch 
are involved the Government of Bengal are of opinion thnt 
th• consideration of the Bills may be postpo11ed till after 
the war. Copies' of, the opinions of the! High Court, Cal· 
cutta, ~he District Judges of Dacca and ll~kar~nni. tho 
Bar Associations of Mymensingh and Khulna, the Mymen• 
· singh Landholders' Association, the' Serampore Subdivisional 
Hindu Mahasabha, the All-India Women's ConferenCA~ (West 

, , Bengal Br$nch) and- the Bangiya Varnnshram Sw,l\mjya 
San~ha are .enclosed. The Bills were published ·in J!lngli9h 
in the Calcutta Ga:etle of the 18th June 1942 but they wore 

,. 

~ot translated into any other _language. · 

. OPINIONS. 
From tire Dhtrict. Ju4gi of Dlle«J. 

lrtel'io1l ts.-As to im!er of suceeReion to Stridha:u. I ~m 
of opinion that part of the Btridhan which was inberite.d 
by "' woman from a male OVII!er,, ahould devolve upoQ ·h11 
heirs' in the order iu which they wonld have m~eeded to 
hiJ property. At any rate,os011 and daughur .,t~hoald ·inherit 
simultaneously, and sb011ld bt prefmed , to .daQgh,W', 
dan~;h!f and dau8hler's 1011. 



' . . h ha e' been eonverted to another 
Sectsrnl to.-Persoll'l w o. •, inheritwg· the propert.t 

, relig.Qil should, be dtsquallfied ,rom _, 

holding, is outside the ~urview of the Act: it will app~ 
II> agr1~UI~ura.l· pl'Oduce. !.hUll il:e&t Co!U.WIIIll1 and ·ti~ao<uer 

· ww ,~~revau a~ ~ne ueatn· o* a per$oo. ,L1~·i8t1on WIJl 
of a .liindu.; 

. Fr~m. -ti<t Registrar of tl.e Bigll (,
11
•ourt :~ lu~~~~f~ at Pun 

JYill&aill in JJeii{Jal, .d.ppe ate, "1 e,. : 
. As ·the Bills involve questions which are qullJitton.a. n~f 
.. policy the Court hWI no opwion to o.tler on thetr prov~to . 

From the Sera~ore ~O'IIal,, Hindu Jl(UIIUabka., -. 
swrnvpore . ·. 

tnc.L"e4itl8. ' ' · 
<)ec&1un · .5.-Daugliter should not be silnultaneoua heiu. 

W !dOW ot preuecea~ed . son 8llonld ge~ a snare. . · llallgilwra 
shoUld have ueen ClaliSed a~ t~e euu ot clasa li. .l!'emt.!oa 
have oeen gtven pre1ereuce to males wli1cb. 18 against lhe 
bas.q, prmC1,111es ot the uastwg aystem. · 

&ctwn 7 (<t).-'l'be quesuon anu ,IIO•ition after the death 
of par!Ulta o~ .unmarrte,u aaugliters, specuiliy of t¥ poor, 
have not been conatdered anu alllo of tne )!oor widowed 
uaugntera. · · ' 
llt~Wil 13.-Given below. , 1 if Hindu law requires codtlic~tion, it is 'desirable .that 

. it i~ done after careful conaideratlQD of ,the Vedlll, .~mrttlr:~ 
Upadiaads, • immemorial customs, usages, -tco~m~~~{ .:,~ice 
and conventions, etc., by per•ons .competent o o J 

'.to those subjects and also by the fersons affected by such 

llectl011 u.-lhven below. • 
' llectto11 J.J (~).-Jj,e, lie(mits etc. an.d person who coirunitt 
.or abets the co1llllllSS.on ·ot murder m 1ftlie.rance of IUc· 

~es;;~~~n 19.-'VJ:IIe inherit~nce" · shall pass: to the heir 
who is liext in the order of succesjlion. Tile he1r's (he,·m.ta 
etc. and one wllo ccimm.~ts auch murder) 'wife and · llllltlren 

· cOdification. ln view of th~ dis~uroe~ state of the hcount?: . 
d · le the present t1me 1s qwte unfit for sue .ons. 

d~ra:J:nf81as~lng of civil and adj~ctive laws which alfe~: 
the majority of the populace, ~t a tune when the, country ~ 
disturbed by, visions ot war, ts, perhaps a rare example 111 
the annals of' the world. Cons;dering. all . these !nets we. are 
of opinion that the proposed legtslatton JB postponed. to. t' 
time' when the Go,·ernment, legislatures and th~ peop d , 
would in •undisturbed state of mind, be able to thmkd ~~II 
considet over the subject, Moreover, the propose 1 
has not been well circulated in the country by the Gonrn· 
ment either through the press or through any other agency, 
save 'and except its publication in the ~alfutta (l~zttte, 

. and the time 'that has been allowed ior submttt1ng opm1oli on 
the Bill dan be regarded as very short for _the ~urpose. If 
at the ·present time it is• deemed that the passmg of the 

. Bill cannot be postponed, we recommend tliat the contents 
of the Bill be circulated, in t~e. differ~n,t._ lanj!llages of the 
country, and the time for submtttmg op11l:lon be extended for 

' ~ jurther period of three months. . . - • 
, 2.1 We differ in the preamble of t)te Bill where1~ 1t IS 
stated "whereat it is expedient to amen~, and codtfy (~)
in' successive stages, (b) the whole of Hmdu L~w now 1n 
force in· (c) British India." We differ on points' marked 

· (a) (b) (c). · 1 
, 

(a) Explanatory notes appended to the BtU, does not . 
stand to reason. Opinion. ca~ not· a~d . sh~uld not ~rope~ly 
be given 1 on piecemeal legtslnt:on and 1t, '' hable to. gtve ruo 
to vnrious difficulties and misapprehenstons .. Laws of- t~sta
mentsry and.intestate s?cces,ion, the ce)ebr~tton of mawag~, 

' and its consequent mart tal rt.ghts. and duties,, separate . 1'<!91· 
· dence, mnintenance and· ad<jt:on, etc.,• are all mte~dependent. 

Jl' * ' *, ' . I I 

. Unless one can ascertain whether his or her .testamen~ary. 
·rightnnd the right of adoption have been rest~1c~ed or DJt, 
it would not be possible to g\ve any comprehensive optmO!! . 
or suggestion on intestate succession. : . . 

., (b) The whole of the Hindu Law denotes religious, &octal 
and territorial laws. Hindus, specially the orthodox ebBs, 
regard their Religion as "Sanatan" .. i.e:( eternal: an~ u~' 
changeable. If, Hindu Law nt all requuea modlficattJ)n,. 1t 
'should be so made that the sen~iment of any commumty 
oe class whether bf orthodox ·~r of Reformists, nre not 
wounded. In the :Vedas, Smritis, Purans, e~c., very,Jih~rnl 
provisions have been made, to meet the tastea and requn:e· 
menta of a!~ classes almost on every topic. In oodification, 
it should be seen that the basic priuciples of the llindu 
Dharma' is f!Ot disregarded e.g., marriage sacrament in which 
the most important and essential element _in the shape ot 
giving and .ncceptin.g a~ enjoine~ by Manu a!'d oth~r 
commentators is. omttted m the B:lL If the equttable and 

·humanitarian aspects of the law are codified without, in nny 
way ( affecting the basic principles, t.he existing def~rts mav 

. be. remedied. · , 
'(c) The basic principles of. the laws of the Hindus on 

succession and marriage nre almost the same in all the, pt·~· 
vincos and the states of In din. , Grooms and brides o.f British 
India can marry brides nhd grooms of the states and vice· 
''i>l'•a. If thet'e exist separate laws of marriage and SI)C. 
cession, very great obstaoles will arise ~which will have.. 
the way to breaking .Hindu solidarity throughout lnd'n. 
Opinion on •orne of -the sections nre given below. Our 
reasoning and grounds, if .permitted,' by nn extension of the · 

'}leriod, will be sent afterwards. 
, Bittdu Code, Part /, 

Sectio11 ~ (!) (dl.-Mitakshara and Dnyabhag dist'nction . 
remains, Except Bengal, ancestral property -remains untouch· , 
ed. It is not equitable. , ' 

Section t (I) (h).-"Dasiputra'~ should have been included .. 
Section S (l) (i).-"Str1dhan.'' does uot aria& as much . :.s, 

"Pungdhone". . · • ., 
· Section 2(2) (b).-::"Woman shall not be _agnate of her 
husband." Principle is a gains~ Hindu shnstra and · senti· 
m~L ' • . 
. Section 3.-'"This Act 'shali not apply to agricultural land'~ 
So·Jong province. make no modifiration of Jaw, on the point, 
it would , be fut'le to enact the proposed law. In ·India 
about 75 p.c. of the ·population nre agriculturists and \gri
cultural lands· are their main property. Again about on~ 
•fourth of the said population ate ~tate subjects. Hence the 
propoeed Bill will affect on\y a very small number of' the 
Hindus. Ib is not desirable that t.here "hould l>e different 
laws for different classes of the people of the country and 
lor different· kinds of pro?erl.y and for d'fferent parts of the 
CQuntry.. Homesteatj _l~nd, if it appertains to agriCilltur,a1 

a.t'e excluded. 'l'l\ere is no• provis.ol!. al>out tile iomate 
hermit.& eto. . ' . . . 

, l;iectton l3.-Re: Stridhan heirs : In equity, ·husband, soru 
and daughter~ should have been made sw.tultaoeous h~lf!l. 
'i'o follow. the trend of the proposed el\actment, there suould 
not 'have been' d.fferent laws for males and iemates. 

&Section 18.-:Unchastity has 'practically been Ignored, Ac. 
cordingo· to the shastras, .. unchaste women ~re debarre~ t<om 

·, innernance. She can get bare mamtenance ollly. '\ artOIU 
.grounds can be given to justify the principle. .. • I .. 

· , ' Opinion of tlto Khulna Bar . A•so.ciation. 
\* * < ' • • * 

In,eve~ 'sy.stem. of Jurisprudenc~,· Le:~: loci pl~ys an )m· 
-portant part. Law is a progres_stve an_d m~b~le a~bJec~ 
and must adopt itself or be adapted to a~1t exJStmg. ~ll'C~m·. 
stances, So a change in · tl)e law of mtestate · succeHston 
should not be a bugbear to orthodox p~ple and every pr~· 
posa.l ·for change or ·modification should not ·be '1111cera~om· . 
busly- thrown away, but be exllmined from . every rattonal 
point of view. · .• . .' .• , . , '. 

The attempt to codtfy and provtde a uniform set ·of laws 
applicable to all sects and communities is very lauda.ble,.a~d 
everyone sMuld wish for its success. · c • 

Attempt has been. made in 'this m~mQ .. to pom~ out a fe~ 
most ~bjectionable featurfll of, the Bill With a v\ew to thl>tr 
reJect.ton: 

1 
.• . • • 

(i) The proposal to make the daughter liD helr when CO· 

ex1sting with a sorr, · , · , t . • 
. (ii) 'l'he proposal !() disinherit .a widowed daughter-_in:law ' 

from succeeding to her :father-in-law's proxrerty 11 prtvilcge 
which has very lately been conferred. on her; · ·. 

(iii) The proposal to lllake certain female de~cendants hetf9 
und~t· the category 'of "enumerated 'h~ir_s". . . '" 

In this memo. the doctfine of 'atehgtous propmqutty -
or "Religious· merit" will not. be so much · relie~ 011 as 
practical experience in the Hindu system_. and m other 
systems of succession. . ·. · • 

, Clause 5, class ~ (1) proposes to ma.ke a daughter a 
·~imultaneous heir" along with a son, i.e.,. s~ns and ~au~h· 
!era are, to succeed simultaneously: It is ,claimed, ~hat one . 
'Of the main features of the Bill is that it re!llOVeS tM. sex ' 
disqualificatian.a hy ~vhich Hindu women have been precluded 
from mh~rltln!l'·. ! · • • , 

In every civiltsed country, ~n every form of mamage, .a 
woman, after marriage, !ldopts tho· surname ·Of her huab~nd. 
The Committee are aware (p. 96 of the Billl (Cl. 2, su~. 

· cl. la & lB) that according to Hindu ideas, •a girl, upon 
!llarriage, is'· deemed. to be' re-born in .the g_otra of , ter 
husband .. h ·this an idea peculiar to Hindus ouly1 r, 
is it universal? Whet.her 'everywhere a female· upan lll&i 
riage does JlOt leave the · rood of her parents, does no 
abandon the surname of her father's family, does ·n~t ,seved 
nearly all sorts of connection with .her father's famil:)' an 
relations, and home, does not • make new r.elations 1 and • 
associations and so on and so forth! . This exclusion ~f _thf · 
daughter, when co-existing with a son,.· is a .111le ~ 
succession that may ·be peculiar to tho Hindus, but 1t ()QD t 
be said that it has' cr~ate~ any mischief . at any time, The 
tendency everywhere is to kee);l, the heritable propert)\ an 
intact. one so far as possible, and to keep 1t immunA -fro~ 
cleavage or breakage or fragmentation. The· laws of pn· 
mo11eniture, the Peerage laws, and also other anti-f,ragm:: 

, tatlon laws are elear eyidence that, so far as immova 8 

property ·is concerned the object , everywhere is to preven~ 
fragmentation of 'property. Even in Europe the e:dstence 0 

the Salic Law produced revolutions in the. matter of· succesk 
sion to kingdoms. In Bengal: we find on the Statute lloo 
"the Bengal Settle~ Estate~ Act'' intended ·to c;onfine pl'O' 

-:-perty in a family and to prevent its fragmentation. Womd 
are born destined to leave their· parental roof, 8:'aJ 

. , so for them to desire · a . portion . of their p~ren 
property is neither . j,nstifiable nor. equttahld ' 
They , should not attempt. a . double aet ' 
. advantages· and pri"ileges. Wherever there io simultaneouil 
heirship there is the attempt against fral!lllentation by )113!" 
riage amongst the family members, by which a first r~ustn 
, may become. a husband or a wife. The teaclling of •ctence 

., is that marrriage should be amongst persona not in any· way. 
· relat,ed by blo~d, an~ preferably unknoWll to each ~ther 

prevtously (as 1n Ch10a),~ The result, 0~ su~ marrtsgel 



· 6a 
. h ery near agnate& and cognates are in many ca1ea ·dis· 

d v . and suc.ll marriages should be discoUl'!lged as mucb 
.,trolll ;ble. The Hindu law of marriage doi!B not permit. 
11 pOll' es in one's gotr& . or amongst. sapmdaa-so. the 
mar~::an~e against fragme.ntatio!l of property . and ita pass· 
: away out of the family Will not be a~ailable .to the 

HT::· objection against simultaneous. succeasion is not 
wed on sex disqualification. Its aim is· to prevent frag· 

entation of property. U)\der the present law of succea· 
11!00 in the absence of a son or the widow the property of 
"a'indu passes on to' the daughter having or likely to have 
~ale issues. .And this has been the law from time imme· 
moria!. The grandson by the daughter or a sister's. son. •is 
a11o amongst heirs l'ntitle~ · to succession , in P.articular 
instances. · 

No one should be. ailowed under ordinary circumstances, · 
10 be "sgnates" of. two different .gotraa. That. !J a contra· 
diction m terms. Sons adopted m other famil1es cease to 
have all connections with the family of their '·progenitor 
fathers. Even they do not observe ".Ashaucha" (ceremo· 
nial uncleanliness) in case of ally birth .or death m the 
family of thllll' putative fathers. The inclnsion of a 
daughter as a siri:mJtaneons successor with a son will rovo
lutionise the whole system of succession for whicb the 
lt)ciety is not prepared. It is not ·incompetence in intelli· 
gene• Ol' any other incapacity upon .whicb this exclwion of 
1 female is based. It i$ for .. the protection of property 
against fragmentation. .After. mar1'1age the female goes 
1traight away· to her ~usband's family, and removes ~ 
other places;· and it is· seldom. ·that a married female is 
able to be pment at the time of the death of . her parents. 
Upon receipt of the news of her parent's' death, she wouln 
come to her brothers' places and there begin to quarrel with 
them as to the· quantum of property left for division. 
This would invariably be the case. Quarrel6, litigations 
and other sorts o£ violence . would be the invariable result. 
These females are not enjoined or would he bound to defmy ' 
1~ expenses of the sradh of the deceased, and. the sons 
would find them · in great:, difficulties to meet the exigencies 
of t~e situation. · · . . , · 

Under the H'indu Law, the son is liable to repay the not 
immoral. debts of the fathGr-the daught.er has no such 
obligation. It is absurd to suppose that the daughter will 
abare in the patrimony, but will not share in the .)ia.bilities. 
In such cases a conflict is sure to arise between brotheu 
and sisters-the latter repudiating ,the debt as immoral and 
a~cusing the brother to have been in conspiracy with · the · 
creditor demanding repayment of the loan,· ' 

No1· is this all. The daughter succeeding til her father's , 
11late will invariably be like an absentee landlord. After 
· marriage In 90 cases out of a hundred she may be far 

away wit.h her husband, and the prospect. of her actual 
, oontact with he!' father's tenants would be vety remote. 

s~ould a son occupJ' the 4th place [se~• p. 92 aub-d. (b) 
ol cL 13 of the Bill] and be d~fe1·rcd to the children of a 
daughter! What are his demerits nnd defects that ht 
should not be allowed to succeed along with his aiatel· T b 
Jt because that a. son maintains and nurses bia mother that 
he should be . excluded from succession to his mother'• 
atl'idhan! 'rhe rules of succession should be na simple as 
possible as has been justly observed in the Bill. Therefore 
the same set of rules should govern the succession in all 

· these cases, No reason has been assigned as to 1vhy any 
difference should be made in case of succession as to property 
not inherited from the husband. So in cl. 13 (a) after the 
word "husband" in line 1 should be added the words "or 
acquired in any other way"; and- aub·cl. (b) should be 
deleted. No reason has been advanced except the one in 
para. 4 in p. 101 which only needs to be read to be rejected. 

The proposal to make the "sister" and heir to her brother 
is very · just and equitable. It ia to be wondered that 
sisters cannot inhe!•it even in the present day in Bengal. 
The removal of this disqualification is very welcome. 

We shall cite one concrete example to illustrate this point. 
One Lalit Ruha a well-to-do man in Khulns diatrict !oat 

his wife and married a second time. He had a son and a 
daughter by his first wife. At the time of biB death he 
left these two children and his second wife and a daughter 
by her. As u~ual the only son succeeded to him. Unfor
tunately tho son died unmarried .a few months later en. 
Neither his full sister or· the half-sister qor tho atep·mot.her 
could succeed according to the Hindu Law and so the ·pro· 
.perty. passed· to some .distant agnates who drove th.e widow 
am;! the daughter away from the· house and the property 
leaving them severely to their and lots .. 

Tlierefore we have suggested • that sistera and atep
m?thers should succeed normally. 

OPINION OF THE WES~ BENGAL· BRANOR OF THB ALL·l!IDIA 
WOM»N'S CONF&ll.ENCE. 

The Bills were circulated to the various women'e organi 
. aations in. this district, and were also laid before the men.bera 

of this Association. All are unanimously in favour of the 
·broad principles of the two Bills, and consider that the Billa 

. should be passed into Jaw at an early date. " • 
l'his Branch suggested that the Government of India ahould 

appoint at least one woman to the Central Legislutive Amrr.· 
bly for the purpose of. discussin~ these two Bills. ---· 

FROM !.CD SEORl!:~AlW, MYMl!:NSINGH . LANDHOLDlm's Asso-
. · ~rATION, MnnrnSINGH, 

On behalf of our AssociBtion we beg to make. the follo~ing 
observations regarding A Bill to ameniJ 1111d colltfy tl1e H111du 
law regarding intestate SIICcession, ,which was publish~d in t~e 
Gazette of India on the 30th May, 1942 nnd re-published tn 
the Calcutta Ga1.etto oi June, 18, 1942 and for which · the 
opinion of the public has bee11 sought. · . 

We appreciate that the Hindu Law Jtas been for years Ill a 
Intrigue-mongers will be active and. try to effect a transfer 
ot the daughter's share on nominal terms. For ·sometime 
after the death o£ the father the sister may be ·willing to. 
leave the management of the inherited property in the hands 
of the brothers. But dissensions are aure to crop up. A '• 
l~~aee of a house property is seldom seen nQt to be qua.rrell· 

· Inpvith his lessor-::..the owner of th:e house. Small matters 
irritate the Jessee and no lessee .can adapt himself w*h 
equanimity. to the conditions laid down by the lessor. So, 
the sister although she may be willing to allow the btther 
to manage her share of the property would be prone to · 
pick up loopholes· and complain about .th~ income and 
receipts 'which. can never come· up cent per Cent t~ the 
rent roU. Litigations would abound, · and the sister . ulti· 
llllately would attempt to buy peace by· a · transfer of filer 
share to enemies of her brother's family:. 

state of flux .. .An attempt, theref<•re, to codify it by one or 
more legislative enactments has an utility which we do not 
drny. But the procedure which has been adopted in thi.a 
connection is· unacceptable to us. The Hindu Law Committee 
which was appoinwd in 1941 to advise the G?vernment of 
India, 1egarding certain bills introduced by pi-lvate members 
in the Central Legislature snd reg~rding certain other ancillary 
matte•·s bad not, in our opir.ion, a sufficient standing to offer 
an authoritative opinion on such a vital subject as the law of 
succession. We have nothing to say personally against any 
cne ~~ the four members who constituted this Committee. 
The Chairman, Sir B. N. Ran, is a regpected member of the 

.The reasorui· for excluding the · wn.dowed · daughter-in-law 
are contained in para. 3 of P. 999 of the . Bill. These 
reasons are. absolutely unconvincing, and are 1!-ncbaritable. 
The observation "that a fatber·in·la.w'~ is more likely to 
disinherit' a daughter-in-law than a father his daughter:· 
w hardly oot•rie out by facts and is very cruel and uneharl· 
table to the father-in-law. 
If the proposal of simultaneous inheritance of so~ and 

of daughters is !'ejected the restoration of the wtdowed 
daughtel··in-Jaw as a successor to her father-in-law is 6ound 
to follow as il natural sequence. ·The position ~f the widow.e<l . 
daughter-in-law. should not be left precarious and uncertau~. 
The observation contained in the last. three lines jn P· ~ 1ll 
opposite to facts. . . . 

Hindu& generally prefer the dilughter·in·law to .the 
daughter, if not for any othel" ' reasons but from motives 
ol.dselfishness. The' servic.es rendered to the family by • a 
lVI owed female' are far greater in quality and quan!tty 
thTh those given by the daughter,,especiaily if she is mamed. 

11 
.. at a daughter's daughter should inherit is repugnant IN 
mdu ideas. The daughter after marriage leaves the 

t•reutl\l roof; and her daughter · also leaves her mother:s 
,~use after her marriage. J n common parlance she II 
.,Yled a hen's or U: duck's excreta. In cl. 5, class II 
ismothe1·". should also mean a "step mother" iJ .the mother 
~ non-ex1~tent at the time when the s~ccesswn. _opens. 

cep~ Ill matters of succession there ts no dtstmctton 
lllade tn the shMtras between ~ "mother" and a "step 
mother". . · 

. dV'ery gi·ave objections must be taken if the son of a 
r eceased woman is . 1·elegated to a verv low position wif.h 
t!;ard to, his mother's stridhan property. If males and 
•males are entitled to the same rights an~ privileges why " 

,I 

. Bench of the highest Court in this · province. Dr. Dwarka 
Nath Mitter is another 'distinguished ex-member of the same 
Bench. But while we have no reason to doubt the capacity 
and the -honesty of motive of the individual members of the 
Committee which was appointed by the Government of India,. 
we do not think that such a sn.all Committee of four members 
repre,.nting ouly a particular point of view regarding this . 
complex problem of the Hindu Jaw could be well fitted to 
advise the Government as to the changes which should be 
·brought about in our Ia'ws of succession. We believe that if, 
comprehensive changes were to be introduced in these laws and 
if on that basis the Hindu law was to b~ codified it was essen· 
tia.l that a larger and a more representative body •hould beve 
been constituted. , ' 
· We should also emphasise the point that if a new law regard· 
ing our succession rights is to be enacted, this responsibility 
should be entrusted to a legislature having a definite 
mandate in respect of it from the electorate. The preeent 
Central Legislature was elected on certain issues in 1935 
'for a period of• three years .. But h~c.1use of the exigenciea 
of circumstances, ita life had to be extended from time 
to time and to-day it has outlived ill term by more than 
four years. In view of this fact, this Legislature cannot 
ouly be said to have no tr.andate from the electorate in 
respeet of the question before us, but i~ 'bas otherwise also 
beoome unrepresentative of ths poop!~. It will be the height 

· . of injustice to the Hindu population of the country if such 
an efietll body i4 allowed to ~nact on such a vital subject a 
new law, incomistent with the basic principles of the existing 
Hindu social organisation. We may roggest that if the 
present hill is to he enacted into law nt aU, it thould be 10 
enacted not by the ~xisting Cen.tral Legislature but by 11 
new Legislature returned in a ~ener~l election in \vhich the 
prpblem of the Hindu law should be one of the issues, 
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The present bill it concerned with 111ccesaion to non-agri· 
cultural property. Succession to agricultural property, being 
a provincial subject, will have to be dealt w1th by the pro· 
vincial Jegi41aturo. In some eire!~ it. is . ~k"n for. granted 
that the system of succession, wh1ch 1s bemg prov1ded by 
the present bill in respect o£ non-agricultural property, .will 
be provided. in a provincial enactment in respect of agr1cul· 
tural property as well. If such an arrangeme~t can be 
brought about, no complexity may arise, But 1s there any 
guarantee that the lnw of succession in respect of agricultural 
property, enacted by a provincial Jegislaturl: will be on ail 
fours vith the central Jaw regarding succession to non-agri· 

·cultural property? Thera is no reason to believe that t)le 
provincial legislature will see eye to eye with the Central 
Legislature regarding the system of a. succession. · In . case 
the two laws differ in essential principles, succel!llion to 
agricultural property will be regulated in one way and 
aucce.ssion to non-agricultural property will be regulated ill 
another way. This inconsistency will lead to many difficul
ties and complications. Not only there· will be two rystems 
of succe.ssion, but what is more, as the line of demarcation 
between agricultural and non.agricaltural property is not 
clear, disputes and litigation will endlessly arise. We are, 
therefore, definite on thia tnat such a contingency should be 
avoided, particularly at the present time which is otherwise 
so uncertain. 1 

We believe that .the Hindu law of succession is a D'.atter . 
for the Hindus only to determine. But neither the Central 
nor the J?,rovincial Legislature is an exclusively Hindu body. 
In the Bengal Provincial Legislature which is to enact the 
Hindu Law of Succession regarding agricuitural prcperty, 
the Hindus are actually in· a definite· minority. In 'l":ew of 
this we are doubtful if, until a procedure, satisfactol'y to 
the different communities, is chalked out for enacting such 
110cia.l legislation$, no legisla.tu•·e {n India should undmake 
to enact such a .law as is contemplated by the bill before us. 

The prime object of the. present bill is to remove tho sex 
disqualification from which Hindu women are supposed · to 
have ouffered so far in regard to succeMion. But the pro vi. 
aions which have been incorporated in the hill in this connec
tion are nt absolute ~ariance with the existing system which 
has be,P,n handed down from generation to g~uerat1on in this 
country. In view of this if the changes contemplated are to 
be introduced .nt all, they should be so done only after 
mature conside1·ation by the people themselves. We do not 

· admit th~t thty have been give"' any opportunity so far for 
such conside~·ation of the issue. There is also another aspect 
of ~he qu.,st10n which has not attracted as much attention as 
it should. The bill, if enacted into law, will involve greate1• 
and more mtnut~ fragmentation of property in the country. 
Such fra~men!ntlon ~lll'l nlrendy created an a.cute economic ' 
problell! m th1s provmce . nnd if the changes in our law of 
succcss1on, conte':lplnted m tha bill, are made effective, this 
acute problem will be made neuter still. We, therefore re· 
peat .that bef9re nny step is taken in this direction, ' the 
ques~1on. shoul~ have the oppo1·tunity of being one of the 

• a~ectfic 1s.sues m n general election and as such of being 
:·f~~~ed more widely and more minutely than it. has been 

On the ~rounds we huvo explained above, we recommend 
that the btll b" ~helv~d until more propitious times arrive in 
the country. 

FROM Tllll SECRRTA.IIY1 BAR .ASSOOIATIOl<, Ml'liiE.NS!NGH. 

Our As~ocintio~ is o£ opinion .that the Bill, . particulal'iy 
-that relatmg to 1~testat•. succeSSion is of a revolutionary. 
character. Th~ .~~1, if passed. into lnw will not only strike 
at. the ~usceptibiht1es of the Hmdus but is also cnlculnted to 
br .. ng about total disruption. in Hi11du Society.· Hindu 
:fdl~~. have nlready been g~ven ample p»ivilege by .Act II 

. Fe?l.ales are likely. to derive. double ~dvantage by ;he 
proVI•ton. of th~ Bill under consideration. They will inherit 
fro~ their husbands and from their fathers as well besides 
haVIng absolu~ right in property. · ' 

Clauses 5 an~ 13 of the Bill are in some respects unjusti-. 
ftab!e. There Is no reason. to bring in· daughter's dau hter 
as Ill clause 5 and to depr1ve the son altogether as in luse 
13. 

Our As.soci~tion is of opinion that . much of the mischief 
~f the Bill Will be re?loved i~ the females get limited interest 
mstead of absolut~ rlght ns It obt.ains at present. The Bin 
w:a:. thoroudghly dls~u.ssed at a special meeting of our .Asso• 
Cia 1on. an the opm1on here in above was clll'ried b 
whelmmg majority. • • • . • Y over· 

Opinion of the District Judge, Ba.karganj. 
As. regard~ codification and amendment of the Hindu Law. 

relat•~g to mtestate succession, personally· 1 do not see an 
~:~·~ty fo,• th~ .sam.e. It has been stated that ther~ ha~ 
1 :f'P of httgat1on on account of the uncertainty of th 
aws. n~ I do not think, even if the law be cod'li d e 
~:~nd~d ?.~• 1 !lroposed, there wi~ be less litigation. 

1 
;n ~~~ 

. o a IOmednns the law Is mo•·e definite nnd fi d 
~o~W:oerable ca:es a~ a result thereof. Probably the~: a~e 
Courts ;m~~l i:•gtheu·~~s~~~t ca~h which $0 tb: to the Higher 
wor~ consists of suits ands, case:re ~~~een \':for:•, c!: 

tenanta, fragmentation of .prope~tiflS amongst all. <:onceivable 
beir~J-male and female-gtves r1se to a lot of .litigation 

· .-\ssaming the neceasity for and the benefi~ of codilicatum 
dnd amendrr.ent as proposed, the legisla.tion unduly •favollll 
females. lt is a.fact that jurists and courts have consistently 
limited female rights. .As ..regards jurists, they have their 

'propel' position in the schemP of the Hindu La.w. IHa not 
only .the Sastras by which, I suppose, is meant the Srutia
wilich are to be followed, but. the Smritis also are. I auppoae 

. by Srr.riti is meant not only the Sambita. but also the worlta 
of the modern jurists and , commentators.. The scheme of 
Hindu Law recognises the authority of all these sources and 
duly attaches relative weight to them. The Courts of Law 
again have laboured not merely to· find out what the texts 
of the jurists say but also to apply the principles of equity 
and t•eason thereto. ' • 

The pcesent !a.w p~etenda. to give females 'what they have 
not been enJeymg, vtz., the1r due shares ael)ording to natural 
justice, but I do not•see that .to be a. fact for, according to 
section 13, clause (b) the shares propOsed to be allotted to 
females are unconscionably more favourable than tO 'ma.Jea 
I do not ~ee why in section 13, clnuse (b), (1), (2) l.nd (3). 
instead of daughter, daughter's ·daughter and daughter's ~n; 
(1) daughter and son, (2) daughter's daughter and 800•1 
daug~te: and 13) daughter's son and son's son, should not ~ 
substituted. I do not see any reason why a daughter should 

• have a preferential claim to her mother,.s property any more 
th.an a son, specially.' as the results Of the proposed legislation 
will be t~at the female should succeed to a male's property 
equ~llY. wtth th~.males. The subject is ·a vast one and full 
of mtr1c~te details and it is nQt possible for me to go into 

. the details. · • 
'• 

Flloir THE SECRFII'ARY, B.w~~N!sa.w Sw~oin SANGIIA 
0ALC1JTrA. ' , 1 

• 

The initial objection to such a Bill as has been repeated by 
us many times, i~ that a Legislature composed of .helel·og~n
eous el~ment&;-l'bndus (most of whom are Un-Hindus) and 
No!' Hmdu~, IS not .competent to legislate on religious matters 
wh1ch are 1~e~ent m our s?cial customs and rites, much le&s 
on I!indu rehgu:~us laws whiCh were· evolved by the wise and 
far s1~hted R•sh1s of old from the Vedic texts and the point.! 
of wh1ch cannot be precisely appreciated by the uncultured 
and. undeveloped capacities of the degenerate people of 
modern t1mes. · . 
.Inheritanc~ in ·Hindu lnw is not a secular affair. lt is 

directly concerned wit·h Pinda ("Dadyat-Pindem Haret 
. ~h:mam"; ' Manu . IX-136) . Yajna.va.lkya. also .. says

Pmdadomsaharascpatsham"-ll-13&, One who confers spiri
tual benefit on the departed soul is entitled to inherit the 
property. of th.e latter. This spiritual side of the question has 

. been e~t1rel;y •gnored by th~ Committee, It ·Should always be 
bo~n~<~n mmd that succesSion of Properties of a Hindu is a 
rehg1ous affair. The religion of the Hindus stand on: Revela-' 
t10n ~nd.· the1·efore ~a:nnot. be . interfered with. In England, 
even, where the rehg~on IS not based on Revelation· . the reli· 

. · gious I~!'S cannot be interfered with by laymen. 'Dr. Her
m~•,m ~ m.er, th~ well-known authority. on Politics says:-· 

It IS unposs1ble. for the ordinary institutions of Gov~rn
ments to penetrate mto the depths and master the complexities 
o[ any modern branch: of society and law without the special 
a1d o.thos~ to whom the matter is one of life long nnd inti· 

. mate ncq~Iamtance. and to whom all thin~ are •·evealed 11\ving 
to the v1tal quality of their interest in the result." . 

The Theory ~f Modern Government, Vol. ll, p. 753. ' 
. The ab~ve v1e~ is a!so endorsed by Sir Arnold Wilson, who, 
!n &1! art1cle entitled ;r'he Church and State" which appeared . 
•n tile English .Review (January, 1933) quotes the vtew of 
Lori! Hugli Cecil and says:- • 

"Ffe would exclude the laity from ·the discussion of the 
my~tery of sacraments, which belongs to Bis)lops and sub· 
ordma~ely to the clergy .. He would permit no intrnsion by 
the la1ty on the stwearsh1p of the mysteries of the Go$pel,:' 

Tt was from the same principle as enunciated above tliat 
even in England, materialistic as she is, a separate body of 
experts. w~ formed under the 'Chureh of Assembly Act' even 
as late a~ m 1919 to. deal with matters of religion, \vhich were 
left ou~ide the ordm~ry scope of Rarliament. ' This was al.so 
the pohcy of the British Government with regard to Jndll\, 
and lor long religion was regarded as a sacrosanct &ubject 
beyo~d the scope of legislation, . 

I~ 18 n?t. that th~ refo••mers in India do not realise that by 
!he1r tt•a•m~g, ha.b~ts and conduct they are 8 ccinJ.Iy unfit to 
mte~fere With re\•g•ous ma~ters, but the fact fs that they !eel 
spec•al ~Ieasure m pollutmg the sacred laws and wounding 
~he fe~lmgs of the mnocent and Shastra-abiding Hindus. It 
IS a ptty that . they. are often "upported now-a-days by GoV· 
ernment vo!es 1n thljl respect. · · 

We refram from making any personal reference to Lbe 
~steemed gentleman who formed the Committee to sit in 
JUdgme!'t on the vast Hindu community and on whose recom· 
mendatlons the present Bill is based. . · · 
b The ~angha specially disapproves the proced11re followed 

ecause .m the matter of such momentous interest to the Hindu 
population a~ a whole which in the minimum calculation re· 
presents more than 75 per cent. of the people of this country 
the !}over.lll!'ent s~ould have followed a procedure for eliciting 
pubhc <>pinion which betrays a state of inefficiency and lack 
of capac1ty for proper perspective which in any :nodern state 
today :would deserve strongest criticism. The Bill has not 
been c1r~ulated to the Sabhas, Committees and organisations, 
no ment1on of thia was made in any Gover'nment communique, 

o no summary of it was given to any of the numerous journals 
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, of·lh• country: The b,ill ·was publiahed only in !.he Gazettes 
. 10 !lbich .ontstde pubhc has little access. .The Sabha f!'ela wo:a~ ab10lute right of women, the Sa~ha aubmita that.-"A 

that this 18 .not the surest and best '!BY of eliciting public ' can have no ab!Olute right to a pro t n1 • • 
. .,pinion specuilly, about the m.atters wh1ch go to the roots of atridh~~th Ji"!utavahana, . tho author ~I the pn~:abha:' ! 11 

the social orgamsm of what IR known as the Hindu CiviJisa. ~~iiii~d t: Ji!~h~fld Simply ~njoy the ~roporty and \1 n~ 
110

/:' di.!a proves th~ pr~cedure secondly because the time tbia !e quotes from X:!Y~:~:: f:u~~ :: In euppor~ of 
selected, for the constderat1011 of ma~ters of such importance is · pu~h .. Sayanam Bhnrtuh Palnyanti gurausthit.ll 
highly m.opportune. , ~ world war 18 now on and is passiag , A. ch'ldl unJI~aranat kshanta dayada urdhamapnuyuh 
thrOugh Its most CritiCal sta~e.' Everyone is . disturbed nod . I eu Widow temaining faithful tn he a ' ed 
rorrted because of ~he uncertamt1es of itlmost evervtblng that ~~:an~, ahdouldh live aelf-controlled in his houser till 

0:J':~ 
matters. ·Manu, YaJna.Va.lkva, and the other great 'Risbis who r er ea~ t~e natural heir or heirs of the ori inal 
propounded t~ese laws from the Vedas did 10 thousands of ~~:rq~oot~d am
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Dayttbhaga 133. Jimu~V&· 

vears ago. -Jur.ut:avah~na, the commentator, whose lntarpre· - e o owmg rom Mah bh ta (D 
ktion governs 'the Hm~us of Be~gai,' ,did so at least l>ine. dharma) :- , a nra ana 
hundred years ago: Du~mg all th1s penod the Ganges was ~trinam- Swapatidnynstu upabhngaphalnha amritan 
n?t on fire, .A qu1et m1~d, a~d a calm atm!Jsph~re are ,.00• Th'inpahal'am s~rty~ kuryuh pnti~aynt kathnnr.hnnnnh. 
dibons essentml to the d1scuss1on ard execut1on of principles . • prope~ty mher1~ed from the husband ,'Onfe:-s on the 
which disturb the status qu.o- of centu,•ies. The Snbhli cons;. .widow thed_nght of ~DJ?yment (i.e., life lntereat) only. She 
der• t.hat 1t least a decenmum must nass after the world is must not 1spose of It 10 a squandering manner 
re~a.sed from the grip of this devastat-ing war before tJ1is tom- d In ali cases . the absolu!Al interest of a widow' would intro. 
muntty ~uld pe~haps be called upon-properly or improperl,Y- wuc~t revo.Ju~Ion and the properties intented by widowa 
to ex81Dtne the 1mmutable laws that liad governed the •oc1ety .

1 
ouh !nvn!la Y go to her paternal relatives or other peroona 

for hundreds of years. I ~ . e IS giVen absolute power Of disposition. 
The Sangha's third reason for protest is that in matters 'fBaud.ht~hy~~· Talso 1111ys :-;-Nirinrlriya hyadayascha striyo mula 

involving change . in the Hindu . mstitutions other methoqs ' .' . 81111. I • he . Srut1 nferred to runs thus·-"Stri:va 
ml!St be ev~lv~d 1f gen~ral approval of the people for whom llll'llldi'I,Ya hyadayadih". Taittiriya Sambi !.II VI 5 'a 27 A. 
the change IS ,mtend~d.ls ~ be. ~xpected. The Government is to the tnt~rpretation of t~e above textl the Com~itte~ i~ evi· 
aw~re t!u!t Hindu CivllisatiO!J IS based on socio-Economic and dentl:~; proJu~lced by a .v1ew to which Dr. Dwarkanath Mitior 
IIJCIO-rel\glou~ concepts which nre widely at variance with c~mmltted himself .m hts research work of his youthful days, 
what ex1sts m much of the other parts -of tM world nnd that VI;., that the .Srut1 refers to a share of some juice only and 
this structure ,bas its ramificat!ons in most spheres· of lile. A not to shares 1n general. , It may be added in thia connection 
pull at one pomt bas re.percuss1ons ou the entire st1·ucture not that Manu also characteriSes' women as Nirindriya (TX 18) 
ol the ~ggregate group-hie alone but of individual life as well. and therefore ineligible for inheritance as stated by him in 
To deme a change one must have a thorough and complete IX 201. It is simply ridiculous to accelt the interpretation 
knowledge of the mter·relatiooships of those force that have of J?r· Mitter. (who .is utterly' innocent o the Vedas and the 
balanced life in the aggregate and in the unit for huu•M,ds of Ved1c !llanner1sms) m, preference to that given by anciPnt 
years.- . · . sage~ .ltke Manu, V:nslstha, Baudhayana, -etc,, to whom the 

To ·.come to the concrete . pr?posals we beg to ~ubmit the Ved1c texts were d1rectly revealed. 
!ollowmg,. In the very begmmng the definitiOn ,)f Stridhnna . One of the grounds for this drastic change is given aa the 
is too Wide and therel.ore open to objection. . h1g~ status of some of the women of •.he present day. Bu~ in 

The order of succesa1on suggested in the Bill follows neither a'nC!ent , days; too there were le~rned ladies such as Gargi, 
th~ Dayabhaga nor .. the Mitnksharn school of- interpretation MBltre)'l, etc. But the laws of mheritance was all the llllmo 
and has been a hybr1d resultant and ful) of contradictions and T~e law is made in accordance with lhe needs of the majority 
a~omalies without !'DY consistent principle. The Sabha .811b. nnd not of a microscopic minority, • 
Jl!llll that the two schools. have been_ working satisfactorily in · Widows being inheritors according to Md. law the ·•id<>WI 
d1.fterent ·~~s each of wh1ch has held fa&!.-. by its own school of .~eJ?arted brothers .are often found to be ma~ried t•y the 
w1th a re)1g1,oua fervour and has made til~- necessary adjust· surviVIng brothe•· or brothers, so that no foreigner can rome 
ments durm~ hundreds of years past. Those adjustments have in and create complications. In avoiding complications they 
grow:n too ttght to be disturbed without creating 'costly con- invite abject poverty by procreation ••S a natural ~~nseq•Jence. 
fo~io~ and hopeless complications in many cases. Th~ Bill is To avoid too numy shares-widows, daughters, etc., the 
obJectionable from start to finish, We discuss some of the dying :1<Id. owner is often to have recourse to Wakf ?r a deed 
points below. . -.., . of gift from the sharers. The evils which the Mds. try to 

A ~dow or daughter has no claim to'"' inheritsn~ while , , avoid (for which there are provisions in their law) are being 
there 18 a son to the 'departed -person, Yajnavalkya's te~t is: invited for the Hindus. 

Patni Duhitaraschaiba pitara-u bhratrastha ..................... .. There may be some difference regarding the in!Alrpretation 
.............. ,Swaryantasya hyaputrasya. etc., i.~.. The widow or ol the exact shares for an unmarried girl to meet Iter matriage 
daughter comes in when there is no ·son. So ;olso Viahnu. expense as noted in the Explanation appended to the l>ill. 
who says:- . But how that can be made a ground fo~ extending that ahara 

Aputradhanam patnyabhi-gaini, tadabhave duhitrig&mi, · it to married girls also passes our comprehension. , 
has been enjoined tMt one who does not maintain the widow"' ·A~~in wiry should !be law of the majority be replaced by 
and th d d 1 11 1 f ·., t.he law of the minority? It should also be noted that those 

o er epen ants ega y e t to one's care commits a stn\ . •.lasses· of Mussalmans 'amonu whom inheritance was so long 
(adharma). Similarly one who does not meet out of one's " " 
o:wn share the marriage. expenses of one's sister 'falls' in being regulated by the Hindu ·law are now gradu,lly comin~ 
VIrtue. , und:r the Koranic law, while the inheritance among the en· 

· tire Hindu community is now being made to conform teo 
In both cases they certainly have their legal remedies. The , Koran by seceding from th~ tene~s of their. own acriptu~es. 

~ages and their commentators have fully diRcussed these Thus, while the Mds. are mte~rntmg the . Hmdus are, bemg 
eases, made to disinter~rate. Why ! The reason IS not far to seek. 

When ther~ is a partition th~ widow. gets equal share 'idth It is the reformer's hatred for everything Hiodna 
!he sona but only half share if there is ah•eady some stridhan and their · bias for everything foreign (including 

n
m her-favour (But this right is not absolute). Yajnavalkya their IIU\nners and customs). · Some of the we•tern 

.115, 123 and 148. ,Jul'ists of great repute (e.g., Dicey) highly admire the Hindu 
. As to the marriage expenses of maiden sister there is sc•me L'l.w as a regular science, but some of onr own men are out to 
httle d1£1erence of opinion between the commentatot·s as to the. kill it Whenever a change is felt necessary according to their t b ~weet ·will. they swear by snch catchy expressions as . 'general 
~~~~~ um, yt t~e provision is ''ecogniscd by nil. See Martu trend of opinion' 'the i :me has now arrived' and -the l1ke. But 
, .118 and YaJnava~a n. 124.. . ·: where is the evidence therefor! No reply. What is the pro· 

The cases of neglect of the aboYo duties . ··have arisen portion of the reformers' number to non·rel!lrmers? O~ly a 
am~ngst the earning educated people by the avoidance of ,·er:r smali fraction. Then who, ar~ they tO d1ctate !. ~· 1: not 
duties ~f maintenance of almost all l!Jndred famales according ·a case of oppression by ~he miD?rtty UJ?On th~ ma)onty · 
to Manu and by the introduction of Individualism amongst Clause 17 introduces a revolutionary 1nnovalion ~~ a rather 
!he fe~ales. A~cording to strict Hindu law, the pa~tit-ion surreptitious manner to ~v?id detection. Th?Y have mtrodaced 
11 forbidden durmg . the life time of parents, the dut1es of the same change in a sl!Ldar manner even 1n tb~ ancrament.~J 
lat~ers to maintain daughters-in-law was. never meant to be marrir,ge of the HiPdus! (i) Intr.r-caate-marrta~e and (n) 
avoidable, 11od the moral obligation to marry daughters ms • Saaotra or Snmnna pravnra marriage at·~ not valid, r strong that the British Courts had to recognise it as n ' (il AR to inter castA> marriage, the line of their •rgument 
~gal duty of the family. To these duties every Hilulu has is ,~ follows:- ' . . • . ., 
~11 awn rell!edy accordin~ to circumstances, but abo,•e ~II ~he T1·11e that the Anuloma marr>a~e 1s. f~rbulden m KahJ,n~a 
ttes and obhgations of Dharma have to be respected v.h1ch ny some of the Puranaa and the myahd1ty of •ncb marrtage 

inh~nn~t be enforced by legislation. To give absolo!tr. ri~ht ~I ;~ accepted in certain parts of Ind1a, bnt such ! Annloma) 
~ntnnce to females as daughter as wife and as mother, IS mahia~e is valid in some parta, . e.g., Bomb~y. Therefore 

to .tntroduce claims for disruptio~ of family life, to guard both A.nuloma marrial(e and Prattl~mn marnage 'houl.f be 
which the Moslems are taking recourse to Wakf. If, the -yr~· t·e~~r,led •• valid In al) part.; of lnd1a. (Note thatb"!'ta~1 om1 a 
]laSer of this law wants to punish individualism ns such, tlus marriage 1s not a marl'lll~e P.t all ~ut a lustfu) com mab~n, · 
P!Od posed distribution will accentuate the progress towards Whv the Sastra-abidin~ provmces forrnmg a .ma]O~ty 
1 eals, of no property. But if marriage and properl.y which •lwuld be made to follo.w l)te example of Sastra ,d 1110~ey1ng :rt Btill held by all civilised sociology to hold the key of cui·, p1·oYinm forming n nnnonty and. not the 0PP"j.1tei 18 00

: 
ure and cohesion ate to be respected then the proposals Clln· .-lear. The reformers should bear m mmd thr t e jw\ 0t 

not bear the scrutiny of any Hindu thinker. Manu. Gautama. ~te., are meant not1 for Ka. l]u~a on Y1 u 
It h ' , h , · 1 • 11 1 Therefore thev natural Y contam 10me ma tel'l 

1933 
pa to oe pointed out to the proposer ?f.thi_s ,aw, \a" m tnr h• 'A,~""ioma marria~e Kshetraia putra: etc., which aro 

l!ind rot. Seymour Vesey Fitzgerald m hts •trtlc e 011 sue nf n~h ru~as tha~ Kali The explanation~ of th,.. 
first ~.law, in the Encyclopaedia of- Social Scie~ce baRis: hf~r the ;

1
, m~~etr ':::u~t ~:t~rally occur 1n their commentarie• •·!~· !'lu!t 

nn,& tn Europe. pointed out that ~he Hmd~ s !S ,are ,•,, ma 8 
• d"cate the existeD~!'! -0f the cu~tolns durmg thetr 

::: akin to men o! science and that Hmdu law IP a diStlnC~· I : does r.ot 10 It ,hop,ld be men{loned in this CO!!llectiQn lh~ 
P!'Vden~ 11n • distinc~ ph,il,q.sophy pf :Manu. ' ' · ~·;i r' ~wn 1me, 



An I marriage was valid when per· 
'even· in other J ~g&llo k 11 om~ c.f the persons ewn caste. 

· formed after havmg ta en a 8 i e • ...,. 
(2) .As to Sa~otra. or SaJI!an~~::va~Bh~~~t~~eva nasyat' 
Such li mamage ts a mtsn · h marriage are nogarded 

(:Mi!akshara). The issue ;POliryt ·hl~ sf~; inheritance Katyayan& 

In conclt18ion, in pl'()\eeting aga~t this Bill the Sangha 
is not to be understood to approve m any way all the Plllfi. 

' sions of the Act of 1937. It has serious objections and the 
Sabba suggests t~t .itr.mediate ~)'S should. be. taken lor 
amending the objectionable. provunons contatned therein. 

1111 Chandalas and are me 81 . 
says·- t · te 

. No. 19. 
Aklll'modha-su~BCharia. sagotra~ktkm: t:!~u 'charhati • 
J:'ravrajya· vas1tas~va Ja 1'1 d In violation of. ~ue ordtl' 

Issue born of mamage pe orme. ) d f Sagotra. mar· 
(vi•., irregnl.&r' Anulom~;n~ ~8\\~~ci£ :"Grihi from the life 

r;;g: ~:~u~~e .~:s ::;e:ligible for inberita~~· 0;~: ~~~1j: 
\ discussi.o~ of ~his .point,hple~us•:la~l~g n to Hindu marriage. 

FliOM T~ JUDICIAL SIICIIllTAl\Y .TQ THE GOVE1U1!014'r OF BtNGM. 

ro THE SlOOI\Er.uw !O. THE GoVl!llllll\!l!lN or llll>u, L1a~. 
r.ATIVE DEPARTMilNT, No. 6243-J., DATEn, CALC!J'rJ:A, Till 2&nJ 
NOV!!:Mlll!l!., 1942. 

the opmton grven on t e .Dl r . f h osed Bill the SIJBJl!CT :-The Hindu Oode, ·Part I (Intestate 8ucce,ion) and 
· the Hindu Oode, Part 11 (M=iage). . :~~ar:~~fa~s P;J::~s:~d: s~~~~t ~~ div~:.a~l 

8
thhe ~ropert;. . 

. . 1 h h band if she ~oes astray. e Is ren 
~~d"~n~t r: re:der ":he spiritual obligation

1
s o!th~er ~usb~~~ 

Two copies of the opinion of the Bengal Provincial Hindu 
· · Mahasabha are forwarded herewith in continuation. · 

r d bus unfit to inherit his property. n rs view 
S~n ~a is supported by the author of the. Dayabhaga. . 

Cl~use 20 is directly against the ~Mstrdas.k .. d~h:a~J"t~ 
· -201, We do not pose to be more mse an rn . 

ouri:n~ie;!;;~~~t to invesdti~Ha~edhowinh'faerl'l,inta~:a~~nt M~~':~; 
1 ted der the propose m u ' k' 
~a un 'th' the competence of the pment ln-y~·m• mg 

. Jl:~rsar:n:C:edmu~der ,the Consti~~;~nt:b~ %J;~eir~ ~~~~~ 
thek J!tnit!~r: :~:~Evi~:oj~da 1~;-m~tifua~"~e~~~ahehn~ 
persons the winds It . bas been MSUmed that t e 
b~e~ ~ri:her\~ance is only. a secular concern of t~e Himlus. 
~~gi; certainly highly impropber etoither .r,or thned Cos!:~~~ br~~h 
h H 'bl the Law mem er n11'1 Y n • • f 

;,rde ~he :piritual side of law affecting so many mrll!ons o 

.:~~~!~· .~: :~i!~!:~b4:lo;!!!~~fh~~1t
1

:~~dF::~i~~ 
genuous cucumvensron, . e d thus to reduce Hindu reh· 

a::,~ :·i~d\~~u~t ~r~:~!t:~nfr~ .is ~ot wit~n tbe compete:::. · 
~I the legislature ronstituted as .rt .1s·, 

1
1eaVtng opeten the 1'1.any 

. • be wtthrn t 1e comp ence o . 
tion 11\~hb~~ ~ l~~sl:~erabout spiritual lil~ of ahny nsso~iattianf 
sec~ di ·. worth the name can qnestron t. e propl'le Y 0 

hNo bJu ct~i' 
8 

of the Earl ol Hnlsbury regardinf!; 'arLicles ?f 
t ~ ~ m:;,anJen and. endorsed in his judgmen~· m 
~ii~) A. C .. 515. We gratefully acknowledge tha~ n~ht~ 
d J:(umarswarr.i J. remind us of those observations m 
·M=d. 737. Apart from p~inciples laid down by :;e ro~~: 
Earl ther'A are other obVtous facts. By. Sec. . · 0 

Ch~rter of 1833, the Governor-Genera~ r~, Conner!. was.;:;· 
. ioined to vro'-'ci "·BY Ia w and regulatron~ . the nat!Vef! • !" 

in•nlt ~lid outtage In their persons. reh~tons or ~plnton~ · 
Thi.s J.e.w remained in· force till 1890. The P0"!er g~ven • Y 
the conatitution Act of 1861 requirinp; the pre\'\ous sanci!on 
f the Governor-General to the introduction of .laws a!fectrng 

·. ~eli«ions and religious rit<!s in face of the. elttstence o! . ~he 
11t1id Section 85, wali obviously ma~e for the r,esponsrbrlrty 
of the Governor General laid on hrm ~y the s~rd 85t.h sec· 
tion. This provision of previous sanctton contm~ed m tb.e 
law of Bri~ish India upto th• repeal <:~f all prevrous c.o~stl· 
tutlon Act by the Act of , 191\5. . "Religions and rehgrous 
rites" which are much familiar ~uhjects from 1861. are not 
in tlte lists of the Act of 191\5 ~ lthou~h the subJect! of 
Marriage and Inberitance Sl'e i·hel'e, The natural tnter· 
prelution will be that the J,e~Vs~tures .ore empowere.d, to 
le~lgJate on Marria~e and Inheritance wtthout llrejudrcrally 
nl!ectinq the 'reliqions a:nd re1i~ous rites' involved in them. 
Thus. thev may be competent to interfere with Civil mani.ge 
nnd Inheritance re~ula'-'d by Indian Succession Act·but not 
witb sacramental mama~e and Hindu law of Inheritance. , 
It is t\'\le that by. Sec. &ll of tl1e Act of 1935 the guarantn 

of resoect for Shastras and Korau bas been taken away. 
1M. t.hat doe• not nmou~t to ~vin~ any p~sitive· power to 
)uislate on Shastrio and Koranic matte.rs. The position is 
th;R:- ...... rrr 

Before 191\5 thJ Lelrlslatures were ~mpowered to lel!ielate 

From The Secretary, Bengal Provincial Rindu Mahasabba 
I beg oo enclose herewith tbe views ~~ the Bengal l'rovin: 

cial l!indu Mahasabha on the' draft Bills. 
J..' h~ochure dealing with these topics more thoroughly i1 

being prepared and will · he forwarded as explaining and 
supplementing these views .. 

OPllUON. 
We submit that consideration of the Draft Bills being L. A,_ 

26 and 'l/ of 1942 ~hould be. postponed for• a. time and furtheJ 
representation should be called for from different provinces lor 
inter·alia the following reasons : . 

1. Since· agricultural lands are not affected the diversit., 
among provinces on the points covered by the BU!s will remain 

2. The· views of different provinc~s ought .to have ,been more 
fullv consulted. From the tabular form in . which the .Com
mittee has dealt with such . views the reasons thereof. cannot 
be found and without setting out of · the reasons for · and 
against the views consideration of' the views is mechanical. 

3: As Committe• itself has suggested there should not be 
piecemeal legisla.tion on Hindu taw topics but on Hindu Law 
as a wbole. Therefdre these Bills on Intestate Succession nnd 
Marriage are premature, the more so as they affect other 
co~nate topics ~.!f., maintenance, endoiVD!ent etc., which are 
.yet left out. · . 

4. Many Provincial Legislatures ~re not funct.ionin~ at prs· 
•ent. ·Hence it may be dilllcnlt to ascertain Provincial views 
fully. This Legislation •hould therefore he introduced only 
wh•n times are fairly normal. · · 

We a~ree generally with the representations made on behal( 
of the Bar Association, Calcutta Hil!h Court for the postpone-
ment of the consideration of the Bills. . 

While· on this ·We venture 'to draw the .attention of the Com
mitt<>e to the fonowing observation in the ·Committee's Report, 
p. 12 para. 18 with whicb we anJ, in enth·e agreement and to 
which we refer to reinforce. our, represeqtations for postpone-
mlmt aforesaid. . , · 

·To the impatient reformer we wo.uld commend the exam· 
ple of Switzerland in evolving the pr~nt Swiss Civil Code. 
Until 1874, Swiss Civil, taw wns'in the hands. of the Cantons 
of which the federation is composed, .By the Fede'ral C{lns· 
titu\ion Act of that year, po1ver was ·l(iven to the centre to 
enact legislation on certain branches of ·Civil Law: but "ith 
the exception .ol these branches, Civil Law remained w\tlr th• 
Canton~! authorities. ·It varied greatly in. different narts of : 
the country; French Law nredominated in certain Cantons: 
t\ustrian I,aw in certain other Cantons; Gerrr.an Law in yet 
other; and ;n .the rest Customary Law modified by occasion~! 
Statutes. ~he inconvenience resulting from this '.want of \IDI· 
formity became more and more acutely felt as inter-Cantonal 
relations developed. Accordin~tly in 1898 the Cqnstitution was 
amended so as to authorise the Central Le[cislat.ure to unify 
the whole {If the Civil Law .in Switzerland. In ~he meantime. 

. a ~reat jurist was commissioned to prepare a preliminary draft 
which occupied him from 1893 to 1899. ·The draft :was pnb· 

. lisbed, nnd another Commission was appointed oo consider the 
· criticisms re.ceived ancf to revise the draft. This' Commissio~ 

consisted not only of jurists, but also representath•es of ,.n 
sections of thought · in Switzerland, Snh-Committee bein~ 
formed to considor cert&i!\ J:arts of the Code. Not 11ntil 19!)4 
was tb,e final draft submitted to Parliament. The dehates 10 
Parliament continued for three years. Finallv. in 1907 the 
Code Wlls passed by a. unanimous· vote in notb '!Io•""'· But 
it. did not come into force until January '1912. (Ivv Willi~ms. 
"The Sources of Law in the Swiss Civil Code", 1923,-Intro· 
duction. pp. 13-15.) · · . . 

. on relil!'ions and reli~ions rites but the .l!llarantee for llrotec· 
tinn was retained bv t)le permanent power. Now that the 
le¢slalures are· no lon~.er emoowered to le~islate on reliJ!ion• 
.~~ "•H<tln~• rites t.he qn~rantee for nrotection is t..ken awa'' 
n•rhaps as beinll'· Plloertluous. In other words, now that 
t.here. is no possibility· of mischief the question ·of p:uarantee 

. do•s not arise at all. Hence it has been taken away'. • 1' 

It mav also be added that the memorable Proclamation of 
the ·l!l'acious Queen Victoria, confirmed bv suliseauent 'Rova\ 
announcements. is .looke~ upon bv the Stniatanist Hindu~ (in 
spite. of modern opportunist, internretations to th•. ~ontrarv) 

In the short time at our disposal it has not been pos,Ible 
for 11s to ~to intu the question in l!l'eater. detail. A brochure 

· dealing with these points extensivelv is being prep•r•d and 
~viii be forw~rded to the proper qnai:ters as soon as tbe snme 
ts ready. 

a• f.hc Magna Charta of their Reli~ions Uberty. • 
In thia connection the San~hll submits most.• empbaticailv 

that whether there is .~uarantee or no auarantee, no power 
on earth. howe .. er great, should have ·any 'Power to interfere 
wifh t~· Religions and .religiom riles which are based on 
novelatlon. . 

In. the li~h.t of th.e 'above facts and ar~uments it will h• 
•••flirl•nt'" rl••• that the recommendat.ions made in the Bill 
for whrch n Md. ~entleman. th• Ron'ble the ta'v ],{ember 
~~: boon made 3 scapo. ~oaf cannot stand an<,! must be thro~ 
lrl! !t t"'lrll he the duty ofcGovernment not to introdullt tbe 
··' a. • • · · ·r ... r 

·. Subiect to the above observations \ve set out our suggested 
amendments on the Bills themselves a~ dotailed he1ow. · 

I. Incidents of the Widow's estate should b~ retained ~s 
they are at present and sh,ould apply to CI\Ses of all ~oman s 
property except her absolute Stridhan• propertv. Tlns neced 
~arily will affect provisions re. :-Widow,· Dau~hter an 
Sister, and thereby will affect the entire scheme of Intestate 
S~ccession as detailed in tbe Bill. . , . . 

qur ol>jection to chMJging the nature of Woman's estate 15 

mamly based on the fact t.bat the policy of Hindu Law favouf 
a Succession by a female only when she is the m•ans 0 

conferrinn ~<piritual benefit on the nropositus e.g., Dau~hter 
succee~s berause her son would confer sniritual benefit on .t~ 
propositus .. The Scheme of Intestate Succession ns detaJI 

o i~ t~ 'Pill run~ ~~nnter to thi• pardi.nal ~~cj.Jin!: ~ccot1ing 
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1~ 1. scheme, for example, the person taking after the 
to ;tel' is not the daughter's son but daughter's daughter 
da~g confers no spiritual benefit herself nor is a means of 
~erring any on the prop?situs; It will b? idle to expla•u 

y the· importance of this ~o_ctrme of· spiritual benefit 118 
a\fa ually a Dayabhaga doctrme. The Judicial Committee 
~e Privy C<luncil has repeated!~ reoogni?.ed its application 
also to Mitakshat·a cases .. [e.g. Jatmdra vs. Nagendra (1932) 
58 I. A. 3721 . • . • 

No. 20.-PUNJAB~ 
. fno!l THE HoME SECRETARY TO GOVERNMENT, PUNIAB1 TO TI£1 

SEcRETARY ·TO THE GOVER.NMEN'l' Or IND~ LIIGISLAnVJ 
DKI'AJ\TMENT, No. 7200·J·42/61067, ·.DATED LAHOIIII, TBII &rx 
Nov~:.~~B&R .1942. . 

SUBJECT :-The Hindu Oode, Part I (l11testate S~ccu~io11) and 
the Hindu Oode, Part II (Marriage). 

i am dil·ected to forward the opinion of the District and 
Sessions Judge1 Ferozepore, on· the Bills, which has just beelt 
rec&ved. 

!'rom the District and Smions Judge, Fo~ozepor~. 
* * * ... .. 

· \ Under thQ scheme of -the Bill, the- widow, tho 
son and the daughter ar~ all simultaneous. heirs, the 
daughter ~etting half tlie share of the . widow or 
the son. .The w,idowed daughter·in-law of the intestate is 
deprived of inheritance. The widow's · limited estate is made 
absolute. These .proposals are likely to. prove very contra· 
versial. According to the general notion of Hindu society, 
tho daughter ·after marriage is deemed to be re·born in the 
gotro of her husband. She ia, therefore, . a gotraja of her · 
father until marriage and of her husband after marriage. 'If the 
danghrer' gets a share before marriage and that share goe~ 
with her even after marriage, her positiOn becomes better · 
t.hsn the son. According to general custom1 her . brother would 
incur the expenses of her marriage and would also part with 
the share which would go to her.' It would be rather difli· 
cult for the brother to ask his sister to pay for the expenses 
of her own marriage. Even after the ·marriage there . are 
r.ertaiu ceremonial occasions when· it becomes necessary for the 
,brother to incur expenses for the benefit of his sister. In the 
presence of the sons, the daughters should not get any share 
m t~e estate of their father, though the expenses of . their 
marriage should be a charge on their father's estate, but they 
should not get a share, whether married or. unmarried. . · ' 

With the abolition of the limited estate of the widow and 
her getting ,a share after the death of her hUsband with the 
son, the .position of the widow is very much ilnproved. This 
drastic change should not be introduced all at once. The sons 
and ~randsons _ especially should be able to challenge her 
alienations if not ·made fol' legal and justifiable necessity. The 
brothers of the husband should . also have this right. If no , 
·such restrictions were Imposed, the position of the daughter 
would become better than the son, as the mother· would give 
her share of the property to the daughter rather than to the 
son with whom she would fall out in many cases on account 
of Mr daughter-in-law. -

The other provisions of the Bill relate to matters of. detail 
which require no. conullen~. ' 

No. 21.-ASSAM; 
FIIOII ru 'JuDICIAL SEenE'l'Al!.Y TO 'l'l!1!l GOVERNlii!Nr or AssAil, 

TO THE SECIIETARY TO 'l'l!1!l GovEIINMENT OF INDIA, UGISLA· 
, TIVE DEPAR'A!EN'l', No. J; J. D .. l60/42fl78, DATIIll SBILLOII'G, 

'Nil: 5TR N OVEMBEII, 1942. , 
SUllltCl'.-The Hindu Code, Part I and the Hindu Oode,· 

. Part l/. -- . 
I am diiected to forward hmwith the opinions .'of the 

following gentlemen as desired by the Government of .India :-
1. Secretary Dirbrugarh Bar Associlttion; · ' 
2. Babu Dharani Ranjan Pal; · 
3. Babu Brojendra Narayan Chaudhuri; 
4. Babu Dharma. Das Datta. · . 

-·-·-
OPINIONS. 

' From 'the Secretary, Me Dibrngarh Bar Aa1ociation. 
. T~e bills are 'oppoi.ed on th~ fol!owing grounds :-- . • 

limdn Law requires no ooddicatton except on the pcmla 
of differences of the old authors. Hindu Law is very elastic 
-thus meeting conveniently the demands. of all kinds. - · · 
. The bill to amend and codify the Hindu Law relating. to 
mtt>state Succession-give& the provision of de~nite shares to 
Wt~~ws and daughters along with sons, . besides ~he other 
Pomts. We • also have no objection to g1ve defimte sharea 
l.o ~uch persons, but the pions obligations of offering pinda.s, 
PaY,tng debts, .the maintenance of tho widow and daughters, 
the1r marriage and educational expenses when tlt'a funds of 
the &!lotted shares ar~ not sufficient to meet them, will 
~ease to. operate. Unless, there . ar.e abrupt changes in social 
and econ,.omic matt~&, the old• law stand! g®G.., 

Prom Babu Dharani Ranian' Pal.. B.L., Pleadtr, · Di#rict 
· Court, 'Sylhet.. · 

·~ * ~· 4 f 

•h Social le~i&lations which only concern the Hind!' society 
· ~uld be passed by a lr~slature composed enttrely of 
~~~dus only and not by Houses composed of oosmopolitan 
egisl~tora . who suffer nothing per~apa hope to gain some·' 

thing if the Hindu Sooiety ia weak~ned ; 111d who more· 
over are not acquaint<:d with the Hindu traditions · and 
c~l?ms . and cannot enter into the depth of Hindu 
spmtuaJISm, If that is not possible under the preaent 
constitution-only the Hindu Members of ·the LegialatuN 
mar proceed to codify the Hindu Law on the reoommenda· 
t1on of a Committee composed of Hindu Lawyers of Britioh 
Com'ta as well u the well known Pandita of Smriti. Three 
yean ago Mohamohapadya Pandit Pramatha Nath Tarkabhull&ll 
of. Benares appealed to those reformists who .wantod reform of 
H!Jid~ Laws and customs in confom1ity with the cardinal 
prmctples of the Smritia to meet and diacuu, but in vain. .. 
From Babu Brojendra Narayan C:houdhury, M.A., B.L. 

Principal, Women· Ctilege, Sylhtt. 
SucCBss~pN TO THE PBoPxan: or A MAL& Ht~au. 

Clause 2 (2) (b}; Clause 5. 

The Bill is a monstrous Hybrid . of two contradictory 
ideals viz .. the individual and the family. We have to decid~ , 
?DC~ .for all whethe~ .the units composing the slate ahould be 
mdiVlduals or famthes. If we decide for the former no 
laws of succession or of marriage are necellSury. The owner 
will dispos~ of his property as he willa. In case he haa left 
no will, his pt•opN·ty will go to the state 1111 undisposed of 
properly. Duration and condition of marriage will be 
determined by the contracting parties as they plea.se subject 
to restric£iona imposed by public policy only. In the present 
case I will assume that it is agreed that. the familv should 

· continue .as. the unit. The family con.sista of .husband, wife, 
children and other bloo.d·relationa. One person and one only 
must represent the group of p!rsons called the ·'fanuly in 
relation to the state and in relation to other family ,9nit. .. 
The male has hitherto been the head (Karla) or repros tilt&. 
tive of· the family in Hindu Society. The aame ia the cue 
in Christian Europe but the female's coverture hns been 
gradually loosened to a large extent. The !of' cal concluaion 
of this movement is demanded for equality o status of tbe 
sexes which necessarily implies negation of the l'•mily's idea. 
By clause 2(2) (b) a )"Om&ll ia an agnate of h•r father; why 
not of her mother! In either case marriage is no union but 
& precarious . chummery. . 
· The succes~ion to the male according to Hindu law follow• 
th~ 'pinda'. The heir who offers the 'Pinda' satisfies the 
110ul of the departed owner, by perpetuating the family by 
issues of his blood and enhancing the r<putation of the 
family by following the family's own distinctive cultu~. 
Here I am quoting almost ve1•batim from sanskrit aad 
vernacular sayings till current among the vast majority of 
Hindus. The terms Bangsa-rakshar, Bangsa-gauraba are in 
every Hindu's mouth. The 'Sradh' is not intended to bestow 
'Mukti' (Salvation) .to the. deceased; on ~he other- band i~ i1 
"Sbarga.kamar, Prityartha" intended to give satisfaction to 
the departed soul. After death the soUl carries with it 
~11 controlling desires it had in the· embodied' forrn on this 
earth, The best satisfaction to the -soul comes from con· 
tinuity of work of expanding the family, its culture and 
reputation towards which ·end the departed dedicated ita 
Jife on this earth:. · This is the ideal of Hindu householder~ 
.life, subscribed to by the Hindus in accordance with tradi· 
tion and th.e teaching of 'Sas.tras'. togically therefore .the . 
dut;y to. offer 'pinda' and property held by the decWt•l 
which areo. the instrummts to expand and enhance the 
prestige of the family for the satisfaction of the departed 
souls falls to the person best· able to, undertake these duties. 
Hindu biology is adaman~ in its belief on heredity although 
environments ·also are given their proper limited value. It 
will . I hope, be generally agreed that the 'male nearest in 
blood to. the deceased is the best selection for thm duties 
unless disabled like King 'Pandu' of the Kaura.vas, even now 
in nine hundred ninety·nine cases in a thousand women'• pro
gress in economic and ·political spheres not withstandmg. 
The state cannot look to the convenience of one n&glecling 

• the· nine hundred 'ninetv.nine in framing its laws. The initial 
mistake lies in forgetting that there is no. 'ownership' in the 
Smritis ; holders of prop0rt;r are trustees. Therefore there 
wu no power to Will. It IS not. devolution of property but 
Da.yabhag i.e., devolution of duties. In my estimate half of 
the. lown·dw~Jiors die virtually bankrupt, leaving no sub· 
stantial property to the bequeathed. Of the other half by 
far the larger proportion can leave property which are quite 
insufficient for the maintenance of the children, owing jl) 
higher style pf living although the nominal value of the 
property may be' . counted in £onr fignres. Daughtera of the 
urban population excepting a handful of very rich who will 
be pr,ys to wife·hunting husbands "'ilf not benefi~ by the 
new legislation. The plight of the unmarried daughter in 
middle class families 'of limited means will be pitiable. 
Probably the father leaves property worth Rs. 2,000 only to 
be shared among five chilrlren. Ollly rupees four hundred 
falls to the share of the daughter which is an amount quite 
insuflicimt to defray her marriage expenses. In• such caoes 
the brothers as the sole disbursers of the family property owe 
and discharge the duty of maiT)~ng the sister if neceasal)' by 
spending the entire two thousand or even more on~. of their 
own pockets. NOW' the fact that the daughter wtll be an 
owner will wipe awav this sense of legal and moral duty of 
the brother. Every 'villager who ba.s a homeet<md and 
cultivation will also be adversely affected by alike me11111re, 
of Provincial Legislature. The land he bequeaths is auured · 
living for his sons. The daughter• who now get an equal 
share in the land are moot ~robably married elewhere and 



C&llnot possibly cultinte their sharea of the patrimony but 
would try to sell them off. I!! most cas~ the br~th<!ra 
would not be able to raise ready cash to retam the pat':"'ony 
in the family. ' The soul of the poor decease~ owt1va~r 
who carefully t~nd~d. the lands with the toll of h1a brow will 
witness the lands to really fiy in~ fragments an,d his fondly 
cherished tradition of which he IB proud a!Jd his dreams of 
'glories of his children on this field of action, (Karmaksher) 
of his ancestors of himself and his sons fly away too. It 

. must not b~ fo1·gotten that .the ffi!Iti_v~tor, P,oor though he 
be in luxuries is not noorer m nece .. ltles or m culture than 

i68 

the 'enlightf.'lled'. · . , 
A good deal of litigation come~ before our courts '11TIB';l'g 

out of succe88ion of daughters m moslem law. Success1on 
cases amongst Hindus. ar~ very very rare at least. under tho . 
'Daysbhag' school. The rare cases sometimes arise out of · 
doubt· as to who is th~ le~tal successor in case of very remote 
heira. A few casea of succession ~tigation of Hindus. are 
in contest of wills and 'Dattakaputra . The fact that Hmdu 
willa are very very rare proves tllat the intestates at least 
are satisfied with th~ existin~ law. The argument has been 
advanced that because there 1s the freedom to will, any law 
of intestate succession is not really· compulsory · .but only 
permissive 'in spirit. This, · a~gument may w1~h . equal 
propriety he used against thiB b1U. Probably With· more 
propriety' because it is good argument to sa~ that 'Stat~s 
quo' shall not be disturbed unless. thtm! .1.~ ·~n u~g~nt 
necessity. It may be a. fact that fear of bt1gat10n anstng 
out of the tendency of lawyers to adfise contesting any will 
and of greedy clients to be thfir dupt'l!, and the fear of 
displeasure of near relatives in the famfij' in helpless old 
age, de!Alr some persons from making a will. The!!<!· factors 
will also operate in the case of the proposed amended la1v 
ss in the case of the old. ' 

SUCCESSION TO THE PROP£1\i'Y or A HINDU l'imAC,E. 

Cla!Jle 13 {b).-We cannot see the consistency of having 
a different law of succession in case of the property of a. 
female than in the case of the property of the male. Th~. 
'Shiballeth' of equality ~f m<n and women on. which . the 
provisions for the succession to males are based 1s here l!lven 
tbe go by. This is 'Heads I win and tails you lose'. The 
status of the two sexes can bv no means ba called equal 
unless women give up' the rig'\tt. to · maintenance and to 
mate1·nity relief. Women cling to maintenance which iR 
based on th& division of fam1~ duties which throws . the 
onerous struggle for earning a living upon the men, leaving 
the women to bo mistress of the domestic household. 
flrihinigriham uchyate. There is no s:nse in claiming 
equality and at the same time fightillg shy of the struggle 
of life. "Th~ new women" know ,that women's right to 

. main!Alnance is the foundation of the family and that without 
maintenance the family institution would· vanish. Women by 

. their very natu••e are more attached to the family institution 
than men. This is proved by Striachar in Hindu marriages. 
They profess to have captm·ed the rogue elephant. H~re 
their excellel)ce or weakntsa whicheve~ way it be viewed, is· · 
revealed although the~ new women do Mt know of it. 

We can consider an utreme actual case where a childle8S 
Hindu wife has been turned out by the husband. With the 
assistance of her father she has been educated and has earned 
money with which she has purchllljed some propsrty. Accord
ing to the present law her property would devqlve upon, bet• 
husband's son by a co-wife, which she considers to be 
at.rocious. She has no love for th& husband or the husband's 
family whose oppressions. have compeDed her to lea<t a 
solitary life and brave the st'l'Uggle of the world for a liveli· 
hood and that she may grow to full womanhood. The answer 
to h~ questiol\ is simple. She is quite fr~ to 1vil! away 
her property upon her brother's son whom she loves. I 
have mentiont•d this actual case in order to bring out the 
vital necessit.y of allowing divohe in , case of sacramental 
Hindu marrin~c. lksertion of a wife has never been conn
IA!nanced by Manusastras. The Committee is anxious to 
mt.ore the purity of tlie ancient laws of Manu in marital 
relations. Manu enjoins that a wife who has gone astray 
should not be deserted but reformed by penances 'K'Heehas' 
and that site re~ains her <purity in con1·~~ of time. This is 
~ore liberal to the weaker sex than any other system of Jaw 
m the world. In a cn.se wh~re the wife doea not and really 

ofe•ls that she cannot~consider herself to be a member of the 
'husband's family-she. ie already divorced in spirit. If the 

law is to be sincere by the · Bhabasudhi principle of Mimanaa 
there ou~ht to be a divorce in a cQ.!le like the one referred til 
above, Divorce will be discussed more full:," iu connection 
~itb th.e bill. ag"!nst 'Polygamy', The exp1anaiory note :-
S~x disquahficat1on has few defender• at the present time"~ 

Tb!B is loose vocabulary of the politician agitator and ·not 
we1g,ht?d pronouncement of law-makers. ·I wonld challenge a 
pJebiSCIIA!. 

"Women's limited estate has no r~al basis in the Smritis" 
-'Nari no Satantram arhiti' is the principle of the Smritia. 
As s;och widow is under the coverture of. her husband's 
relations and therefore her estate is limited by their·consent 

"In India Muslim, Christian, Parsi, Jain women take ·a 
f~ es~te; It is difficult to differentiate liindu women. The 
dts~bthty can hardly be defended when we have women 
)rgtslators, w~men lawyers and women ministers". British 
G•t.rnment like Moslem rulers recognised the ri~hts of 
re.~~1oua. com'!'~nities. to their own personal laws. India is 
sh 1 nnd. r Bnt1sh rule. We· have n~t got Swaraj yet. There 
~hve a! waya been some women pand1ts versed in Kaluya and 
,.'::Jraa afd.,able wom.en sofdiera and· adminiotrators in 
t>l 11 an~ '"'o&leJD penocbl ,v&ll in the British period, . 

amongst the Zemindars of Bengal ~ke Rat ~aghini, (the 
title confmed by Akbar) RaDI Bhaha01, · MIIWI . 
Swarnamoyee etc., no less able than the. "One Swallow'~ 
the Congress Ministries. The law should have be<!n changej 
long long ago ! ! . · 

"Limited estate is f1·uitfuli source of lit!gation"-tbe 
suggestion to take p~~ssion' of .the -:ourt before ali~nation 
should not be expensl\'e or take long t1me. Dilatoriness and 
its inevitable consequence, the expeiiBes are the vicea of 
Judicial maladministration which apply to every case of 
court permission to numerous· in our la.ws. The Smritis in 
the absence of near relatives expressly put the woman under 
guardianship of the Si;ate. The woman · with t.'he' funited 
estate is in bill! P.lighL because, British courts would not per. 
form the duty faithfully. , · , 

"The authorities quoted in support in the explanatO 
notes are tbe discussions of the Smritis in treatises ~ 

· English by law-graduates and schools of mod!l'l! 
universities. Most of these authors have studied their 
Smritis through English translations and of the few who 
have thoroug!Uy otudied them in original hardly any have the 
grounding in N aya . and Mimangsha Darshan which ill 
absolutelr essential to understand Smrlti correctly. As soch 
little rebance can be placed on these views. . . 

ClllU8e 5.-Since the Smriti system is based on duty 
. 'Daya.bhag'. Manu's texts (IX 118} is ass1gnment in lieu of 

ma.intenance fot' maiden sisters. It means one-fourth the 
total estate is assigned to the maiden sisters. 
Manu's 'text should be. confirmed by legislation. When the 

. brother~ gi.ve the maiden sist~rs in marriage, they transfer 
the obhgat1on or Daya of ll)amtenance to the family of the 
husband. Therefore the share reverts to . the 
brother. •To · argue that the maiden daughter because she 
may lose her portion will' avoid marriage and be living in 
sin is defamatory to Hindu Cultul'i!. That every healthy 
man and woman youth should marry is the law and tradition 
of the Hindua. T~e danger mentioned may come from those 
who are westernized in ideas. The only remedy is to return 
to the old moorings if, contrary to the Smriti law of main· 
tenance in fatlier's and husband's family, new women, aU 
demand share why are they ·so modlll!t to claim ouly half of 
a brother and not full. This is · the woman's way· or do 
th~ir c~nscience prick in daimin~ share from one ' famil;r 
and ma1ntenance f1.:om th.e other Simultaneously. Their condl.· 
t1on would be plttable If they lose maintenance. Tliey do 
!lot ~t paterna.! property before parents' .death. The 
mher1tance of most will not suffice to maintain them. 
. "A fathel··i'!·law is more likely to disinherit his <laughter-

, ln·law than a father . his daughters"-this is again 
d~fa.matory to dearly chenshed Hindu ideals. I have fully 
d1schar~ed my duties t~wards my daughter, the moment I 
~ave I!IVen her to a su1table husband. The daugh~r-in-law 
Is my Putrabadhu and .the future mistt·ess ·of my household . 

.I have parted With the daughter 'for good 
but the . ~a.ught<r·in;law. is nearest and dearest 
tp me. She will be first in my thought when I make' a will 
should ·the calamity contempla!Ald arise. Yes the · moral 
obligation to maintain widowed daughter-ili-la,; should be 
converted into a legal obl.igation as the Smritis intended. 

Clause,. ls-13.-Tne strictly limitea Stridhan of 'the woman · 
has always been a small amount never. intended ·for· main· 
tenance hut only as pocket·money ·and therefore to be 
bestowed a~ affection dicta!Als. Therefore daught~rs and 
daughter's UISUes ·get ,preference. ·If all daughters are. to fie · 
allotte~ shares as in clause 5 and women's fun est!lte fs to be 
r~cogmsed over all property she holds there is no need to 
diBtmguiah any portion as her Stlidhan because all her. Dban 
;::>aie. oecomes as good an(! se<;ure as property belonging to the , 

Cla~e 17.-','to ~unish,their children \y. depriving them 
all rrghts of ~nher1tance. -.again I protest inheritance is 
Dayabhag no r1ghts, no punishment are involv~d. 

Clause sq.-'l'here; are various provisions in the law at 
prese~t for the appomtment of a oompetent manager or 
guardran I I_VOuld apply the argumen& in support of sugges· 
t1on of apphcat.ton ~o com;t on behalf of women's limited 
~state before ahenatton (discussed in the general observai.lon 
ID !'l'Planato.~ notes),· that if those provisions be salutary 
Similar proVision& should be salutary in this case too. 

I ---
/'rom Babu Dlia:r~lada$ Datta, Government Pleader, 8!}l!.et. , 

This Bill '_Vi~ re~ive a considerable atr.o:Ot of public 
s_~ppo~. It.• prmctpal feature is that it seeks to reJLove the 
~1squahficat1on to which, under the Hindu Law women 
have been subjee,t, as regards inheritance and right of pro· 
pe!iY· The inclu.sion of the daughter among llhe enumerated 
h•m;. o~ class I IS a r•form which has been advocated for a 
long time; The a~justment of relations consequent of this 
ref~rm will take tune, and the intervening period will be a 
perrod .when test~mentary dispositions will find favonr. But 
the adJustment will come and the Hindu society will live up 
to the reform. There will be many to· think that the ·widow 

, of a pre-deceased son and one or two other female relations 
should find a place among the enumerated heirs. It may be 
hoped that these. qetails will receive attention during the 
passage of .t~e Brll throuqh the legislature. 

The a?ohtton of the theory of limited estate will benefit 
the publi~ generally. It. is a fact that Hindu Law cases 
mostly a~1se out of transfer by the limited owners; and this 
reform will have. the ~ffect of considerabl;)l' reducing litigation. 

I ~ve no observations to make on the provisions relatillg -
oto stn~ll. . 
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• • •. It appears from tlie replies of those consulted 
•bat opi!lion is very much di!ided and on the whole ' non.
~fficial opinion as well as . a fa1r volume o~ official opinion ia 
against the .~roposed leglsl.atl?n· In v1ew of the mixed 
pop'Uiar. react1on . ~he . Provmc1al Government are not in 
favour o( the l~g1slat10n. They would also agree with the 
,jew expressed m ~everal _quautera that piecemeal alteration 
of the RinJu Code LS undemabl~. . • • • 

Copies of a few selected op1mons are enclosed. 
2. 'fhe Bills with the Statements of Objects and Reasona 

induding the explanatory notes and in. the case of .the firat 
Bill the appendix thereto were published in part VI of· the 
Orissa Gazette, dated the 24th July 1942 in English. 

OPINIONS. 
Fwn J/IC Secretary Oriya People's t!ssociatio11, Outtack. .. 
Jn the opinion of the Association an enactment as proposed 

'by the Bill, excepting the provisions relating • to Dasiputra 
of a Sudra and removal of distinction between adopted son 
and Auras son, does not appear to be necessary. Enact
ments pas.,ed in recent times relating to 'Hindu Law of 
Inheri~1nce and Hindu Women's rights have considerably 
IDlproved t.he .status of Hindu Women. ' 
It is sl\lted in Objects· and Reasons • that "the best solution 

seems to be to put. Hindu women on a par with other women 
in India who get full rights and to abolish the limited 
estate". By , way of illustration the ·author ·of the Bill has 
given some instances to llhow how the interest of a woman 
~ill s~fler if her l!mit.cd interest in the inherited property 
IS contmued. But mstances are ·not rare where Hindu 
women on account of their secluded life have fa.\len victini. 

. to th~. intrigues o! unscrupulous people and · Hindu .,ladies 
mher1tmg su~stant1al properties have been reduced to abject 
penurr. So m these circumstances there is no . sufiicient 
justi~c~tion to change the Ia w as proposed in the Bill. If 
any Hmdu gentleman considers it necessary that he should 
leave some property to his wife or daughter or any other 
fenmle relation absolutely, he can do so by viay of gift or. 
dmse. . 

It is, of course, often ·found 'that widowed [emaies · ;u·e 
not well·trented in 'the family after the deatlt ·of their 
hll.!bands and, it is desirable to ameliorate their · condition. 
But t~t can be best done by the pl'Ovision of ,Hindu 
Woll\en s R1ght to Property Act which mar be made appli· 
cable to both agricultural and non-agricultural lands. 

.Furthe1· the idea 'of legislation is confined only to a small 
nnnol'lty of the Hindus whose ' ideas in this respect have 
been chan~e~ by their western education and change in 
~c1al. co~d1t10ns. If any of them consider it necessary to 
.give their female relations 1better rights than they have 
at present, t~en ~hey· can ~o it by gift and devise instead of· 
by.a law whiCh IS not smtable to the vast majorit)' of th&· 
people, · · · 
d Claus1! (B) of sub-Clause (2)' of cl~use · 2 where it is !a.ici 
h own . that "a· woman shall be deemed to' be an agnate of 
her fath~r and his agnates and shall not .'only by reasons of 
h~r mamage be deemed to be an agnate, of her husband and 
a~ ;gllates"! offends against the fundamental principle of 
f 10 u mamage. The Association, therefore, is not in 
avour o! any such drastic change. 
The B1ll has some points here and there. which ma;r be 

~hep~ble to the Hindu public. B'ut the very policy of 

0
/ l Bill to . make drastic changes with regard to the status 

t' emales 1s very unsuitable to social and economic condi, 
~on. ?f Hindu Socie~. Women belonging to other com· 
bu~·~~~ ~ay have rights superior to· those of Hindu women, 
h a ls the outcome of other conditions to which they 
~~e· ,become accustomed for centuries. It will not be proper 
fr ook a~ the inheritable right of Non-Hindu women apart 
pi:~ !~e!r . other social and . religious surroundings, trllJls· 
l!ind. e r1ghts of women belonging to other communities in 
the ;

1
,communit)•. So in 'the opinion of the Association 

1 ' as· framed should not be passed into Law. 

Prom tlc p o ---· • 1 JO/Iorary .,ecrctm·!J, H1gli Oourt Bar A4$0ciation, . 
· Cuttack. 

k' We emphatically oppose the idea of codification of the
thnd I<> afle.ct the pmonal JawR of the Hindus. It is against 

1 e d.eclnred British Policy 11ot to intel'fere with the personal 
aws uf British subject.. Tli'e Hindus have lhei different 
~hOola of .law in different provinces in Intlia; by intro3uc· 
t~n of the Legislative .measures of tb~ kind, it seriously 
a ect. their personal law and traditional culture. 
l!~his will have the effect of breaking the solidarity of 

tndu Society The fundamental idea of co-parcenary 
prope_rty, so w~ll of co-parcenary property, so wel:l established 
&hl.htakshara School will be seriouslY' a~ected; 1n Dayabhag · 

Oo\ .also there will be gradually serrons chang~s, The 
rro.Perttes will he gradually .broken into small places and 
e~Jatiou of the kind will open lloors for liti!l'tions and 

111 also serio\l.Sly , .affect the cordial relationship between ~ 

~ea~ and .dear relationa; thia hu r.l*dy been uperle~~ced 
Y e measures already paased giving righte to WOIIIIIII. 

The changes are qu1te unneci!Qary and ahould no~ b6 intro
duced at ~ to bring about chauga in the utabliahtd mod• 
Of SllCOOSBIOD, 

-. Fro111 tl•e Di~trict 01/icer, /Jalla•ore. 
It recognises that the daughter, aon and widow will inherit 

toh gldether. It ts not clear whether they inherit jointly or 
o separate shares. 

I have no other comments to offer on tha part of the 
9ode. It w~uld certainlY' cause a great social upheaval 11 
1t mak.es ra~1cal changes in the system of inheritance wome~~ 
I ~?Sider It howe~er to. be for their good. The 1oeai 
opmton, however, 11 agamst thi.a chtmge. . 

. ......---
Prom the tldvocate·General, Orilla. . . . 

1. T~is Bill does ~dt touch the rul~ of succes:ion 11Dd~r 
the ~mdu Law relatmg to agricultural lands on account of 

· the. mcompetency of the Central' Legislature to touch that 
~UbJect and, therefore, if this Bill is passed into Jaw it will 
mtrodu~e ~wo differe~t rules of succe.sion amongst the Hindus 
and th1s IS not deSll'able. 

2. This. Bill would work disintegration in the family oystcm 
of the Hmdus by importing heirs from outside into the family 
gNup .. .Any other sy~tem · of law , having such 1·uJe 11( 

s~ccesmon as to. place, for· ·example, sons and daughters u 
sl!Dult~e.ous he~rs, has a marriage system which preven\1 
su~h d1smtegrat1on taking place. Amongst tho .Moham· 
med$lls, for eJ;ampJe, me.rnage between two first cousins and 
between step brother and.step sister a1·e permissible Jllld this 
prevents. such ~isintegrati.on. With. the law of prohibited 
deg~es m .reiatton . to H1~du marrlage.s in force, it would , 
be ~ntro?ucmg fore1gners mto the family by giving a righ~ 
of 1nher1tance to the daughters simultaneously with the •uns. 
In the. absence of. ~ale i~sues the daughl!lr has n right of 
successton and that 1s qutte harmless, The only innovation 
that can be ~?lerated. is if the. !ight is given to unmarri~d 
daughters or ststers w1th a cond1t1on that it ceases to continue 
as. soon as the girl is married unless she is very indigent, 
M1takshar system of law does recognise preferential considel'J· 
tion based npon indjgence and wealth amongst the daughtera. · 

~. Daai Putra is excluded from the category of a son anrl 
this would be revolut!onizing the whole system. Though 
amongst the three t\VIoo·born classes Dnsi Putra is not an 
heir ·to take simultaneously with legitimate sons, he baa · 

. certain rights which are very valuable. Amongst the Sud1·as, 
Dasi Putra is a simultaneous heir with the legitimate oon, 
though with a. lesser share. To exclude Dasi Putra ·from 
the category of son can have absolutely no justification :n 
'natural justice. To force ·it as law would also affect the 
Hindus politically for reasons which I have <liscussed in t:>y 
opinion with regard to BiU to amend and codify the Hindu 
Law relatin!f to marriage. , 

4. There 1s an amb1.· guitf in Clause 5, Class I of ~numerated 
heirs, The entries are (i son, (ii) son of a predeceased son 
and (iii) son of a predeceased son of a predeceased son ns 

·heirs to take simultaueausly. The fundamental principle of 
Hindu Law is that once the separate or self-acquired property , 
of a father ·descends to anyone or ·more of his sons, grandsons 
or great-grandsons, it becomes ancestral in the habi~s of the 
successor and, therefore, the moment it so descends it become• 
the property of not .only the sons but aLso of the grandaons 
and great-grandsons, if any; they all become jointly interested. 
Therefore, in that case, the deceased father's heir is not a 
son but the son's male issues upto the three generations, if 
alive.. The . Bill in defhiing "heritable. property" tleav~s 
survivorahip intact, and . therefo1·e, th1s enumeration JS 
repugnant to the theory of coparcenary acco1·ding to which 

I any son or grandson or great-grandson, by his birth, acquires 
an interest in any ance6tral property held h:v the father or 
the grand father. Thill seems to be anomalous: · 

5. To place son's daughter and daughter's daughle1· before 
father, mother and brother is not desirab\e. . . 

6. The Explanation to Clause 13 (a) rs ambrgnous parh· 
.cularly on account of the words "another widow of . the 
husband". It is difficult to understand how "another w1dow 

· of the husband" would include item No. 9 of sub·clause tbl 
and ff it includes, it would be wrong to snY .. tba~ when ~he 
mother inherits any property f1·om the son, the 1111d property 
after death would go to the heirs of her hu•band and not to 
that of her aon from whom she inheri~ed. . 
'7. With regard to Clause 14, there ought to be •orne ver?al 

changes. In ord.er to ma~e it clear that.·thts ~ule ~r takm~ 
1"1' .tirpe1 apphes only w those cases w wh1eb daughter• 
daughters daughters' sons and sons' dau~htet·s must be by 
d'fferent ~ons or daughters and it should be made cle.ar that 1b n there is 8 number of daughters' dau~bt.ers or dau~htera' 
w : or sons' •ons or sons' daughters bv the same son "' 
~~~ hter they will take pt.f capita. Further, the clause fai!J 
to ~nsider the en•• of the ROn by a son w~o th?'!llh not 

deceased is otherwise di;Qualified from tnherlttn~. ~n 
::OOnt of idioc:v or Junacv or anvother 2roum~. The ~la011e 
onl provid'mp: that •on of a ~redeceascd so.n. 1s on belt by 
ne!.ssary implication ~xcludes a!l 110~1 of bvm~ 1100s wh1le 
the latter are disqualified from ~nhentance. 



a Ciause i8 l'cqw~& much modification. 'l'he eubstan~ivo 
P
ortion of the' clause is practically negatl~ed by thfe P~.d: 

. to ·the l'roviso the only dl•qualificatlOn o a WI 

t(:~:~ritm her husband's property is either a. testa.m~u· 
ro d' 't' g disinheriting bel' Ol' ner dedared unchas&lty 

~{~in ·:~sl ~~~nmg dof bJa':ul~) f~~,;h:h:ro;::i~ ~c~~:~ 

·l am also inclined to think that a minor son too deserve1 1o 
be better· provided thnn a major one, on the ground that 
whereaa the former haa yet to be educated and fitted for .life 
the latter has already been provided for' In this respect by 
the deceased before his death. On ground of complexity the 
suggestion might not souna practicable but it deserves to be 
cal·etully examined. . . . , 

caAs~,. claclusese ((a~) ~ J.) Pro~iso is unneceosary; becnu•e If 
gam, aus . . . th . erty does uot 

there is testampntary · di•P~81~1on, e .1" op f th A t for · 
become heritable property Within the meani~g o e c. . 

In all othet· l'espects ·1 suppo1't the .. proviSions of the B1U 
relat!ng to Intest,:'te S~1ccessio~. 

F~o111 the (;r.ueral Sec•t. dll-lndia Diga11•ber Jain MahasabhJ, 
. Delhi. 

the •n o<e. of intes~1te ,ucces.sion, and thel·efore, It 18 
redufda~t 'and •upertluous. Therefore, . the clause sho~~ •I o~l~ 
be !'educed to this that whel'e any widow has b~on ec ale 
unchaste in a litigation. to which she and ~~r husband were 
Jartics slJe will be disqualified fl·om mherltmg. bel' h11.9b.nnd 
~nless 'the same has been condoned. ~t h~~ to be. notu!'!d 

her J.he husband by testamentary d1spos1t1on depr1ves such 
: de~lared unchaste wife or a part of the property. ahd· doed 
not do 80 in respect of the rest, it will be held tha

1
tdwbt regt~r 

tfo the rest she has been condoned. . There shou e .sec 1011 
more precise in language and concise· In form incorporatmg thJ 
above suggestions. of 

9 Similarly . is thea case with regard to the son a ~on 

The All·India Digamber Jain Mahasabha is opposed, ao 
a principle to any legislation l'egarding matters that are 
pureTy soJal and religious. The : two pieces of legislation · 
sought are barely social and religious in character and ths 
Mahasabha sees no reason to depart froiD its principle in 
giving its consent to any ·such legislation. The Mahasabha 
has however pondered over the general principles and 
asp~cts of the two Bills and while not disagr~ein~ wit~ 

'the broad principles underlymg the pr?posed leg1sjat1ons .1t 
desires to make it known that the Jams, as a commumty 
are generally governed by their ?Wn ~ain Law in vari~us 
social and religious matters. It .. 1s de.s1rable that the Jams 
should be exempted from ~he operation of the · would·b~· 
legislation , and left to be governed by their own usage ana 

wh~ has been unheard of for a great lengt~ of. time about 
whom it cannot be predicated either that he IS abve,. or th~~ 
he is dead. (here may be a so~ who has r~ounced the wor ' 
after leaving a son behind. H1s case also 1s not covered hy 
the Clause 5 (I). I .. therefore, suggest that there mu~ be 
, 0mething to show that sons of s~ch s~~s or grandsons as ~~e 
civily dead or ,disqualified .from mher~tmg even tho~gh' ~lne 
nre to be cons1clered as he1rs. : , , 

. In sh~rt my view is f.hat the legislation of Hn~du Law 
incorporat.ing reforms should not be taken , up. pleCeil!eal. 
The entire Hindn Law sy•tem is so inwrconnecte~ th~t p1e~e· 

' mt•ul logi~lntion. would simPly introduce anomahes, mconSisd 
tencios nnd incongruities, The whole Code must be dra!te d 
at one and the same time and the parts that are to b~ pa.s~ 
hv the P1·o~incinl Legislntm·os should he; ~ccepted ~y ~oil 
Provin~es nftrr deliherntions, by Inter-Provmcml Comm1ttees. 

No. 23-DELHI. 
Fno~r raE Cnmr CoMmssioN&a, D&tlll. TO· THE. SEr:nll'l'AllY. 

TO Til& GovEllNMENT or INDIA, Lrot•t.ITIVE DEPAIIT· 
~~~!JT, No. F.4(49)/42·GilNERAJ.., DATED Dl!Lm, .lrltlll 
19th NOVEII!Blllll942. 

SuBJ.F.CT :-Tile Hi11au Oode, Port J · (lnte.statc .S~tcccstiYII) 
The Jlilld1£ Code, .Part /1 (Marnagc). · 

* * * 1I have tJie honour to'forward•the fo!Jowh)g par~e!'S 
containing the views expressed on , the abo\'e noted. Bills, 

n•lm~~y E;orsement No. 1177, dated the 27th· July 1942, fl'om 
, the. District and Sessions Judge, Delhi. 

2, Letter Ko. 1287, dat~d the 20th .'l.ugust 1942, from ·,!!o 
All-India Dignmbe1· Jain Mnhnsabha,. Delhi. 

3. Letter from tho Secretary, Arya Samaj, Delhi, dated ~he 
. 2nd Septemb~r 1942. . · . . . 

. 4. ·Opinion of the Sat·vadcsh1k Arya Prahmdlu. Sabna. 
Delhi. dnted the 3M August 1942 , 

l hn \'e no comments to· olfe1'. 

, OPINIONS. 
l'rorn tAt J)iat.rict a·nd Swion6 Judge, Dell1i. 

My first suggestion 'is that legislation on the prupo.~u iiinJu 
Code should uot be tllken up p1ecetneal.' .1\s po1utod o1t~ m 
the explanatory ·note accompanywg one of ;lie rl1ll•, dtfietent 
parts of the subject are mtet··connect~d. lt would not be 
odvisable1 therefore, to cod1iy each part sopll<'at~oly, l'he1·e 
may be advantage in eliciting v1ews of. the pubhc on on~ 
aspect ·of it, as a mattet· of convemence, hefol'e proc~eding to 
other aspects but .this could be secured by merely lnvuiui 
public opinion and not proceeding with the Bills fu1·ther until 
the subject h~d been exhausted· in full. ·The explanatory note , 
on the Bill relating to Marriage tenda to suggest that t.his 1• · 
the scheine likely to be followed. ' · 

2, !s f41' as the Bill relating to intestate succussion IS 
concerned, I wish to confine my t'elD&l'ks met•ely to clause 5 ' 
of it. The explanatory note to tqi.s Bill indicates that undet' 
the original plan of the Committee appointed by the Central 
Govemment the unmarried daughter was to .tuke one. shat·e 
equally with the son and the widow and the married daughtel' 
was to get no share. Unde1• the .force of criticism by- lawyei'B 
of weight, in the Bill as p1•oposed the share of the widow And 
unmal'l'led daughter has been reduced to 1f2. A similar share 
has also ·been awarde_d to a mart•ied daughter. ln fact all 
daughters have been put on the same footing irrespective ·Jf 
the fact whether they are widowed,· ma1•r!ed Ol' unmarried, 
rjch 01· poor and with or without issue. I am in agreement 
with the principle of· the Bill that a man·ied. daughter ·~hould 
not be totully excluded from, a sbi\Te in the estate of the 
deceased. At the same time, keeping in view the expense 
which is involved in a daughter's marriage in India I am of 
opinion that the share of n married daughter should he lesser 
than that of an unmarried daught-er. Further distinctions on 
the basis of number of children and the financial position ~f 
the daughtees would 'make the law too. complex. It is not 
"'·en always possible for legislation to provide for all contin· 
~encies special or ordinary whwh might arise. My su~~!f~Uiilll: 
therefore, is that although an unmarried daughter's share 
should be one half as proposed ,under sub-clause (1) of Clause 
5 the share of the married daughter should be reduced to 1/3, · 
or even 1/4. · 

Gtl'D-L2184,iD-J2.3-43~00. · 

customs. 
1 

Ft·o,n il1e Secy . ..trya Samaj, Delhi. 
The · prQposed Bill is a great. improvemen~ on t~e existing 

law of inheritance amongst Hmdus, and 1ts .mam ·faatu:es 
· have been well summarised in the explanatory note. The. 

uniformity of law of succession amongst' Hindus is in itself 
a g1·eat advantage and the proposed Bill att~pts . to secllre 
it by a compromise between the two schools ?f Hmdu Law 
riz. Mitakshra and Dayabhag, and the clallll, that the 
compromise does no great violence to either of them,· may 
well be considered to be justified. · 

There also can be no two opinions that the Bill seeks lo 
raise the present status of Hindu women, Such a .cha~de 
in Jaw, has been long overdue, a~d the P.roposed leg,slt~tl.on 
~uly seeks in a measure to make 1t -more 10 accordance w1th 

· ancient Vedic conception of rights of women than those of 
later commentators and judge-made law. T~e limite~ 
estate of Hindu Woman has been purely a creat1on of )Udt· 
c:ial decisions, and finds no support from ancient Vedic texts 
or Smritis. It is gratifying to note that this has been done 
away with, and the rights of wo~en liave been recogm~e,d 
an<l placed on an equal footmg w1th those of men. I~ .s 
further gratifying ' to observe that .sever.al' near relat1ons 
who are at present excluded from mher1tance . have b••n 
included amongst the list of heirs, like the son -Of a patetoaJ 
aunt and the maternal uncle or aunt's son. · 

One criticism that we would like to. offer with regard to. 
the provisions of' this Bill is· the question of simultaneoWI 
succession by a daughter with a so~ .or sons: This ~ay not 
be objectionable, from a purely rehg1ous pomt of v1ew\ or 
Shastric texts, hut considering· the present state of Hmdu 
society and the ·practical difficulties and· ~ocial evils that 

. the provision may lead to, we are inclined to the v:e~. that 
·this may well be dropped', While it is perfectly leg:t1:nate 
that a Hindu daughtl\1' should have absolute .estate, m \t.e 
absence of a son, grandson .or a graat grandson, to make 
her an heir along with the son, · wil! be to introduce ~n 
element in Hindu society which is likely to lead to •mdes1rf 

, able results practiclll difficulties, par.ticula~Jy in case od 
persons possessing only small means. It will also be har 
on commercial· concerns as by introducing the daughte~s or 
their husbands as partners, the continuity ·of estabhshed 
flrms is likely to be prejud'cially affected, , . 

lt will complicate mattm, by producing disharmony · ~n 
the familv and sisters who are till now- looked upon ilt 

·ordinary 'Hindu society with respect a~d a~ection, .w:n com~ 
to be looked upon with dread as bemg riVal cla1111ants to · 
the father's estate. It will lead to useless litigation betwe~7 
brptherti and sisters, as so often happens in t~e ca~e o 
Muhammadan families. It will also. act as an mcentiVe to 
Hindu fathers and brothers . to. marry their daughters· und 
sisters with ve1·y close relations or persons of limited mea.ns 
who will remain subse1·vient to ·their wishes. We visnahse 
such and other difficult'es of a similar ·nature cropping up; 
if this provision is retailied, and are of opinion that it may 
well be, dropped. ' 

Prom tl•e Ne&idellf, 8ar••aae.,hik .!rya Prati11idlli Sabha, 
Dellti. . . 

[Not printed-same as the opinio!l of the Arya i!am•J• 
Delhi.] . ... --·-

No.-24. 
FROM THE Cnu:r Coll!mss!ONER, DELHI, TO THII SEOY. ro THI 

GoVERNMENT or ·INDIA,· LEGISLATIVI! D)lP&urliiENT, No. F..4 
'(49){42-GENlllllL, D!'!l.l> Own, TH11 lsr DECEM1lllll 194t 

Sualrm.-7'he Hi11d11 Oode Part l (Intestate Succession), Tbe 
. · . ' Hindu · Oode. Pl11't I! (Marriage). , 

In contmuation of my Jetter No. F.4(49)J42-General, dated 
the ·19th November 1942 I have the honour to forwRrd a 
copy of n letter, dated 'the 23rd November 1~42, from the 
Arya Samaj. New Delhi, together with copies of its endosures 
in duplic"te, · · · · 

( 

[OPINIONs.-N ot printed-same as · the opinions of the 
~arvat\_eshik Arya Pratinidhi Sabha. Delhi.1 · 



IO'l' FOB PUBLICATION 
~~ 0] Memllera only) 

GUV:I£RNMENT OF INDIA 

LEGISLATIVE LEPARTMENT 

PAPER No. m 
OPINIONS ON 

, THE. HINDU CODE, PART I (Intestate Succession) 
(PubliShed in the Gazette of India, dated the 30th May, 1942, under Rule 18 of the Indian Legislative Rules) 

Opinions Nos. 25·26. 

BOMBAY PAGBS. 
No 25 -From the Secretary to the Government of Bombay, Home. Department, No. 6039J4·B, 
, ' ' · dated th!> 23rd December 1942 • ' 71-22 

DELm . • 
No •. 26 • .....:From the Chief Commissioner, Delhi, N~. F. 4 (49)/42-General, dated the 21st December 1942. 72 

No. 25.-BOMBAY. 
From the Secretary to the Government of :Bombay, 

Home Department, to the. Secretary to the Govern· 
ment of India, Legislative Assembly D13partment, 
No. 6039j4·B, dated the 23rd December, 1942. 
1 am directed to forward herewith a copy of the letter 

dawd the 12th December 1942, from the G~neral Secretary, 
''All-India Hindu Mahila Sabha, • Poona". 

From th~ General Secretary, All-India Hindu Mahila 
Sa.bha, Poona, .dated the 12th December, 1942. 

• • . I am giving below further suggestiOns and &lllend
ments from the A. I. Hindu Mahila Sabha to .the Rao 
Committee's' Bill to &lllend and codify the Hindu Law relating 
to intestate succession • • . . 
ho Cllmmittee has introduced a Bill to amend and codify 

the Hindu Law relating to iJ?.~State sUC?esSi?n· They say 
that broadly speaking tlie provlSions of this Bill: were based 
on the rules for All India published in, 3rd memorandum and 
the Stridhan Rules in 4th_ memorandum published in July 1941. 
Ae<:ording .to this tJ:w main features of the Bill are (1) that 
it embodies a common law of intestate ' succession for all 
Hindu in British India, (2) that it removes the sex dis 
qualification by which Hind11 woman in ~eneral has hitherto 
been precluded from inheritmg property m various parts of 
India, (3) and that it abolishes the Hindu Woman's limited 
estate. ·But the main fea~ure whkh the Blll as drafted ·has 
introduced.' has not been stated in these J!rinciple features. 
The Jaw of inheritance according to Hindu texts does not 
allow simultaneous succession of more than one heir at the 
same time except in the t;ase of "Issue" where the word Putra 
hilS been understood to include Poutra ( lillf ) Prapoutra 
(R11'llr) and there also the' Poutra. and Prapoutra. represent 
their respective fathers, except in this case it Cl\11 be sa.id 
wi~out any contradiction ·~hat it favours inheritance _of one 
he1r the nearest in succession by blood and on h1m the 
responsibility' of maintaining the hol!Se-hold gods, the main
tenance of decrepits and payment of debt of deceased and 
o~ering funeral oblation is placed. The Comm.ittee have 
Without explaining accepted the principle . of simu)taneous 
8~sion in the case of four "ennmerated". heirs, namely, 
widow, son, son of predeceased son and son of lredeceased 
son of , predeceased .son and they have brackete all these 
!ogether and opposite the' bracket they have pat in remarks 
m bracket that all succeeding simnltaneously and with equal •' 
nghts. Why do they accept? ·Do they give any reason for.it? 
They give no reason ·for it either in their 3rd· memorandum 
's also in the· present explanatory note. 

Upto 1937 there wa8 no thought of .allowing 11 simultaneous 
~cceiiSion . to more than one heir, , a.!! the a~en~ments ':'lade 
ln the Ia w of succession were based on the prmc1ple of. smgle 
heir succession and it is only in. the Hindi! women's right to 
Property Act that simultaneous ngbts are g1yen t_o th~e four. 
It may_be said in justification of._'that. re~~~1al ~ill which was 
solely Intended to remove certain ·disabilities m the case ~f 
cerf~in widows that this principle waS' accepte~ but. there IS 
n~ JUstification for adopting it in a proposal Bill w~1c~ deals . 
With the law of succession as a whole. If the prmc1ples of 
~indu J:,aw are to be kept in tact as principles th~ departure 
IB ~ot justified. This is economically unsound IVlth respect 
to Immoveable property especially to agricultural. land and 
thla also introduces further complications. This pomt has not 
been considered by the Committee apparently they se~m .to 
haye taken the cue from the Mohomedan Law. But without 
golllg the length of proposing a new sc~eme, ~hey could have 
PI'?Posed that the personal law should: tie· a bolt shed so far t~e 
IiindllS are concerned and Indian Succession.Act made apph· 
,cable. ' 

~h~ B:indu Mahila Sabha for this r~ason opposes ~he 
Pllllciple of the Bill of simultaneous succession of several he1rs 
as bei~g opposed to the Hindu Law. . . . ' 
Taktn~ the ·main features of the B1ll as de~cr1bed m \he 

ll)Jlanatory note the Hindu Mahila Sabha. w1shes 0 PO!nt 
~hut that the Committee should have taken mto cons1de~atton 

at the Law of Succession should be one for all Hmdus 

British India and different law for Indian India. It is bound 
to introduce some intermitional complications in future. In 
order theref9fe, to have one common law the Bill should 
proceed on principles occurring in the text of Hindu Law 
which· are common to all provmces. ' 
If it~ was thought necessary to give relief to certain women 

whose lots become unbearable owing to the conditions of the 
society it. could have been done by other methods. One of 
which is suggested belo1v :-

.The cases of difficulties and deploJ•able condition arose only 
w1th respect to widows and son's widows in joint Hindu 
Family .. All other women who enter the husband's gotra 
by mal'l'l&ge, namely, mother or grandmother or collateral 
!ridows would cover practically all cases. The case of mother 
IS easy because even in a joint Hindu family she has a right to 
a. share equal to that of a son along with the sons the only 
incapacity she had was that she could not claim her share 
until sons separated and in the eliSe of only oon ehe had nO' 
right. A section in law giving her that right could hav~ 
sufficed that purpose. The same would be the case of grand· 
m?ther. Therefore the only cases to be considered woUld be 

, w1do1V and son's widow in a. joint Hindu family. If the 
Dayabhag interpretation were accepted . and the meaning of 
D_aya as proposed by ,Jimutvahan were taken as the b~~&is the 
difficulty would disappeAr. Every male whether in 11 joint or 

. sepat:ated family would be full owner and would have 11 right 
to W!ll away his property including his share in 11 joint Hindu 
Family. He could be left very well to make a provision for 
these unfortunate women . but that is not done and in order to 
make provision for these women the whole basis have been 
changed, that the Hindu Mahila Sabha does not approve. 

The further objeo~ion this Sabha has to clalll!e 2 (b), namely, 
''a. woman shall ·be deemed to be agnate of her father and his 
agnates and shall not by reason only of her marriage be 
deemed to be an agnate of her husband or his agnates." One 

· i\a.ils t\:1 see hte reason ·for introducing these words, namely, 
"by reason of her marriage" because there is no oth~r 

. circumstance except marriage that changes the gotra, 
This change according to the opinion of the Hindu Mahil• 

Sabha is most perniciolll!. The thought which occupies the 
mind of every woman that on marriage she has only to look 
to tha husband's family as he.r family would disappear thep 
and she would be in her husband's house as brought there 
only to continue the family and inherit to her husband or ~er 
sons if there is any property otherwise ehe would be lookiDg 
to her father's family only. This would be destructive of tJie 
family unity. . . . 

The Committee has done this · with a view to pacify the , 
demand raised by tho woman for the daughter's rights. The 

· Committee has sought to justify this introduction at page 120 
of their explanatory note and· the Committee bas there tned 
to point out that the position of the poor daughter-in-law 
wonld not be worse in her father~s family by reference to • 
concrete illustration. Concrete illustration on the other side 
also can be citep and such hypothetical cases cannot solve the 
question. . 

The. Hindu Mahila Sabha wonld suggest. a provision for· a 
daught.er to be mad~ when the daughter remaina unmarried. 
She has no 'status according to Hindu Law she should there
fore be given one-fourth share of a· son till l)er life without 
power of alienation and this wonld suftice for her purpo .... 

In the succession purposed for the Stridhan property on . 
page 113 clause H (b) the son is given the fourth rank. This 
the Hindu Mahila Snbha does not approve. In property 
coming from husband the oon should be given a preference 
over daughter. Even to the property acquired by her other 
than the property from her hn•band the son should be given 
preference or atleast equal rights with. daughter. 

In respect to the 'third feature of the BiU, namely, that it 
abolishes the Hindu Woman's limited estate, this Sabha 
opposes 't.he suggestion, it does not go the whole length as tlle 
Committ~e bas gone. At the \tost she should be given an 
absolute right after .the . series of enumerated heirs upto 
paternal grandfather's line is exhausted and not before. 
After all the widow's ri~ht• are recognised as being surviving 
half of her husband and there is no reaaon why the property 
of the half of the husband 's~onld go outride the family. 

One further sug~estion this Hindu Mahila Sabha insistl is 
that a provision shonld be made that tho estate of a 11er11011 · 

ll'bether in British Jndia or Indian India. It would not be 
Proper for there being one law of succession with respect to • 

- . I '?'I \ 



dying without .heirs should go to the Criwn aa 'trustee of the 
. Hindu Community and ,it should be <!bligat~r;r on the Crown 

to apply it for the benefit of that colnmun1ty .alone. . 
Wir.h respect to the other details of the Bill the. Hmdu 

Mabila Sabha would send such further recomme!!datlo~ and _ 
suggestions. as would occur to them after full conaJderatJOn of 
the Bill · · 

. No. 26.-DELHJ. 
From the Chief Commissioner, Delhi, to the Secretary 

to the Government of India, legislative . Depart· 
ment, No. F. 4 ·(4~)/42•General 1 ·dated. the 21st. • 
December, 1942. . 
I have the honour to forward a copy of a Jetter from the 

·.All· India Shardhanaml Dalioodhar Sabba, Delhi, No. 10100, 
· dated the 8th December 1942, together with a copy of its 

' en!;losore. ' 

Copy of a letter No. 10100, dated the Sth December 
194!, front the General Secretary, All·India Shrad· 
dhanand Dalitodhar Sabha, Delhi, to the Registrar 
to the Chief Commissioner, Delhi. · 

. • · • I herewith enclose the unanimous opinions of my 
Sabhtl in connection with the Billa !hat you had very kindly 
Bent oo us ~or my Sabha's opinion. • *• • · . 
·The· proposed Bill is great improvement on the existing 

law of inheritance amongst Hindus; and its main features have 
been well summarised in the explanatory note. The uniformitY 
of law of succession amongst Hindus is in itself a great 
advantage and the proposed Bill attempts to secure it by a 
compromise between the two schonls of Hindu Law, viz., 
Mitakshara and Dayabha~, nnd the claim, that 1the compro· 

mise· does no great vi9lence to either of them, may ·well be 
. considered to be j118tified. . · 
, · There also . can be no two opinions thai the Bill seeks to 
raise the present status of ·Hindu Women. Such a change 
in law has been long overdue! ·and the proposed Legislat~on 

,. 

'\ 

. I 

only seeks in·a measure oo make it more in accordance w· 
ancient Vedic conception of rights of women than thoae 1~ 
later commentators and judge·made la.w. The limi'te~ 
estate of Hindu Wolll&ll has been purely a. creation df judicial 

. decisions, and finds no support from ancient Vedic· texts or 
l:imritis. It is gratifying oo note that thts has bee.n done away 
with and tbe rights of women have been recognised and placed 
on an equal footing .wit.h those of mel!. It' is. further -gratif . 
ing oo observe t\lat seV)lral near relat1ous who are at prese!t 
excluded from inheJ•itance have been included amongst th& 

·list. of heirs, like the son ~f. a paternal aunt and the maternal 
uncle or aunt's son. · · . ·· 

One Criticism that we would like to offer with regard to 
the provisiona of . this Bill is the question of simultaneoU& 
succession by 11 ,daugb ter with 11 son or sons. This may not be 
objectionable from 11 purely religio~s point of view or shastric 

' texts, but considering the present state of Hindu society andi 
tiul practical dimculties and social evils 'that the provision. 
may lead. oo, we are inclined to the view ·that this may. well 
be dropped. While it is perfectly legitimate- that a. Hinda: 
daughter should have absolute estate, in the absence of :r son 
grandson. or a great ~randson, to make b,er · hei~ along with 
the son, will be oo mtrQduce an element in Hindu Society 
which is· likely to lead to undesirable results and &-eat~ 
practicaL difficulties, particularly in case·.of .Persons possessing 
·only small means. It will also be hard on commercial concerns 
as by introducing the daughters or their husb~nds as partners 
the continuity of• established· ftrm.s ,is likelY" to be prejudiciallr 
affected. . · , 

lt. will co~plicate matters ~y _producing· disharmony'in the
fanilly and sisters, who are t1ll now looked upon in ordinal-y 
Hindu ~ociety· with respect and affection, will , oome oo be 
looked upon with dread as being rival claimants to the father's 
estate. It will lead to useless litigation between .brothers 
and sisters, as so often happens in the case of Muhammadan 
families. It will also act as nn incentive to Hindu fathm 
and brothers to marry their· daughters and sisters with very 
close relations or persons of limited l!leans who will remain 
subservient to . their wishes, We visualise such· and · othe!' 
difficulties of a similar nature cropping•up, if this provision is · 
retained, and are of opinion that it may· w~Jl .be dropped. 
* *,' * * ·* • 

It 
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lolll!oT:....JliUs...,.Cent1·aZ,:..:..Hinau Coil~,·. Parl II (M.ar~ The Advocates. Association, Madras. 
I . ." . riage)~Amen4men~OP'n1on.. . .' . .. * ·. * " • .. • " * · , 

1 th~ ~ll'e~ted to ~~rward in dupl!CII~~ copies of 0~J::J · . The Bill hss ·introduced radieal changes in the Hindu 
fl\ ,on ble the Judges of the ll!g~ Court, 8 L of Marria e. . Monogamy is made . obligatory and 
0~~dand other pe~s.ons and a.s~IDa.tiOnsd·· ~hoay ~~~~·, bi::ny is m!de punishable.· The prohibition against 
he Go on the proV1s1ons of' the. s,, a~ . 8 

· ee ' takin a second wife during &Jle life time of the first ia 
~th th:e~ent of Mat:s ~phrt .;fe :~~d:~· o~he sure i,· cause .hardship in certain cases but undeniably . 
iigh Courtews e~Cpresse . ·. y t e on ~ill • there will be as much hardship if not more, say in the 

~o~ the provlSJOn~ o.f j;he s. . · . • . ..· . . . . . · 



~. ' 2 ' 
I case oi e wolliail tied ~Clwn .ro an undesirable husband. I~ to. the saine gotira, e.g., or one residing tn South. · In~ 

should be a matter for consideratiOn therefore whether and another ill .Northem India, having no other connection 
the rule as W monog~y should not be relaxed in llome , Ol relatlODShip With ea.en, other IIDd speakmg di.Jferenl 
cases. 'l'ne div1s1on of ma.rnage inro Sacramental and ~ngues. 1 would therefor~ delete Clause 4 {c}. • 

. Civil, witli no proVJSIOD. for cllvorce in the out! case ~nd 2. The object. of Clause. 4 (al is to enforce the principlt 
w1th'a provision for it in ~he other is likely w satisfy _ot ~onogamy. W.t~pe J. am genen.u,y m tavour 01 tUr 
both conservative as well as retormist lines of thought. prmc1pt11, .L am ot oplD!on tnan ~ne lDlqualmed rutrouu~,. 
The rules relatlng ¥J Civil, Marnages are ·more or less ou. · tlon of this principle is ndther ill accordance with the .I::IJndu 
the Jines of _the· t:)peci81. Marriage Act. The anomaly in.· .Luw nor e..1.~ewtlu~ m nne mnet'e~ts o~ soc1et.r. lJnaer t.n~ 
the present law t)lat 1f two J:il.udus murry as such under .t::Undu Jaw, polygamy was allowed m 'mls~s whe~e tue 
the l:)p~eial .lVlarr1age Act, 'tney would be~ goremed .for wU:e was barren, <llsea&ed or VICious, or was· a C!Jusentu:g 
pl.irposes uf. succession not by the :!ilndu .Law but by t~e party ~o a. superseo~Ion. . 1'a.ke t.l:le case of a w1fe attUettu 

. .IJlillan l::iUc~esSlon Act, is removed. l::iagotra. murr1ages w1th an mcurable, mfectJous, or loathsome and contag1ous 
can alSO ~IIJ!e·'p!ace m !he Cm.J. torm as otly prohib!Wd. disease, hl!e leprosy, syphilis, etc. J.t may be swd tllat 
,degrees of .relatJOnshlp are ~o. be avo1ded. . As w the there may be a . d!l:licw.ty m determirung whether 8 
iltatement in the ~otes on clauses that it ·should be a cllsease 1s really incurable, contagious or nlfectious, and 
mutter l:or consideration whether the ·provisions of.sei.:tiOllll that ~e advance of medical SCience may render tlJe 
l!:& .to l!6 of the l::ip.ecial Marriage Act should be, reproduced d1sease amenable to treatment. 1'he enforcement of · a 
·in the B}ll, .there seems to be no sound reason for the1r rUle ofmo,nogam;): m tllese cases will not be conducive to 

. incorporation and the proposal if anY. the other way would morta;ny, or tile happllless of ma1T1e~ life . or. social 
be unacceptable. ·· , ·welfare. · :. · 

.:!'he. ~ectlon11 dealing wi~h Sacramental marri11ges ar~ · · ' 3. The objec~ of marriage under the Hindu Law waa 1 

. open to .crttJc!Sm in · munY. respectd. ;.. · sacramental ~e procrea~ion of off spring. Where a. marriage has been 
marr!Bge postUlates conformity ~o religious prescriP.tiona 1nfructuous for .a penod~ say, of 15 years after consumma. 
wwcn reqwre samenesS in caste !Jnd dltterence m MOtru tion, the ~arties ma;r. oe allowed to contract .a second 
and .l:'ravara bet~een the parties. W h!le l::lec~ion 4 ... marriage. I have known cases in' which the wlie is a 

. enJOU!S, tha~ ~hese elements should · be present ·as. condi· ,ii con&entmg part, y to • a second marriage by . the ; husband 
tiona of .a bailramental·marri~e, 1::l. 7 lays down tha~ theJwhere she herself has borne no children .. There is no . 

. marr1age If, co,mple~ed, .shall not be void merel;y becaus~ reason ··why her consent should not be held to -justify 
one or all of these conditions. is· Qr are violated. Thf a. second marriage. ' 
provision: IS virt!laJly subversive of S. 4. · It is diflicult w · 4. It is not aa.si to define viciousness in the wife. It 
see .how mubh· a marr1age can. be a. sacramental marriage. is prpbably desiral:ileo w provide.for a case like this by a 

· If on the o~her hand identity of caste or di.fference in su1table law of divorce. . . . 
Gotra. is w be ininiuteri1.1l there· is no necessity for sub· 5, It may be said that if these grounds justify a. depar. 
sections (b) and' (c}of t:). 4. l'ersonij desiro1.\S of marrying ture from .the principle of monogwny, it should he· applied 
outside the caste or inside the Gotra can as well resort in f11vour of both sexes.- 1 have no .objection to equality 
to a Civil Marriage and no hardship is involved. · Where .of treatment. · · · · · · · 
by mistake or· carelessness. or reuklessness a sacramental 6. Ola'!lse .7 (a). The principle- of factum vald is pro
·marriage has taken place between members of ·the same posed to be applied, where a s~cramental marriage has 
Gotra or of different castes the parties maY. be given bet~n sole.mnised between: persons _wlio do not' belong. to 

· liberty to resort afresh to a Civil· marriage.' The sacra· the same 'caste. Under clause 4, identity of caste is ·a 
mental marriage may be permitted tj) remain· in · reality condition under sub-clause (b). I have heard of cas_es in 
'saiJramental. " . · . which minor girls have been kidnapped or. decoyed from 

'J.'Iloug.l:l mo,t~ogamy, is·.made· .t4e ~~e provis.on for •ts British India. and married to persons of a different caste, 
r~J.aXII\IIUII: m some cas~s 1~ u~sJ.rable. ln me. easel. 161' as de?ned 'jn this bill. Is it reasonable. to . apply the 
msCIJilce, ot w11e sutt~rmg f.l:om ruueous anu !Oa~nsome principle of factum valet where the girls have beelf 
.ulse~se the h.u~Dand caillio! tulle II se~Oll\1 wJ.ie ~veu 'lt the d_e~Jeived or abducted? No sacramental marriage should 
tu:s! wife .IS· w!.llmg wnere ~ne lllllrr1uga.· ls t~ucrum~utul. . be upl1ald where fraud or force has i)een employed. . 
ln t.l:le e~se of a _(.,Jvli.marrluge, equMy there will be no 7. Clause 8 (2) permits a civil marriag~ where a woman 
way out Ullless through the . tonuou~ Plltn of diVorce wh,1cu lias completed her fourteenth year. This i~ no' doubt 
ne1ther. ·of the llart1es may de~Ire ana whtch .Wlll Lte orr<~ in accordance- with the existing law, under the Speci!il 
for c~;~uses mentioned Ill the JJ!Vol·ce . A.c~ and wh1ch . ~t Murrhig~ Act. Would it not be reasonabl~ to raise the 
sought wollld leave !he wife adr1tt :-"~thout anY... obhglQIOll age . and impose the same requil:liment as in the case of 
on the part of the husband !'<> provtde for her . mam.te• · men, viz., the completion of the eighteenth ·year? 
nalice·. ·lt shoUld theref.ore be a matter for constderatlon · * * 'I * 
whether . the. rule as ~ mollogamy should remain 
altoge~her rigid. · . · 

Uncle and niece are. for purposes <>f marriage declared· bY. ' 
.S. 2 (d) w be within prohibited degrees. Sec_tion 6 sav~s 
custom only subject to the rule as to prohibited degrees 
l:leing kept inviolate.. We: take 1t that the vu.lidity, of. 
marr1ages between :uncle and niece that have ' already 
taken plaee is not ~tended to be in any way atlected and 
that the prohibition. is only for the future. · 

In. the case. of marriages outside the caste a ·more strict 
rule' as w the consent of guardians may be insisted upon . 
both with reference w sacramental as well as Civil 

'marriages. If the bride is below 21 1 in such cases the COil• 

sent of the guarllian ·may be made- a condition precedent. 

The Cha~man, .Advisory Board .. of Supervision; 
· . . Madras Sev,a Sadan. : 
· * * the. women members· of the staff are of +.he 

opinion that the provisions in the bill relating to women 
are satisf~crory and tl!ey have, therefore,. no sugge~tion 

· to make e1ther to amend or alter any of the said. provisiOnS' 

Sir V. Ramesam. 
* it. * * * 

. I agree w the provisions 'o£ the bill generally, but the_re 
is one point ,relating to drafting about which I haye nus• 

· givings. In's 4 (d) it is" prov1ded that the parties to 8 

) marriage should. not be Saplndas to each other, So f~r 
Sir P." ,s. Sivaswamy .Aiyer, Bangalore. ·as agnate Snpindas are concerned this i~ all right. Th~s 

Olause 4 (c) of the bill embodie~ the existing prohibition is the rule all over India, but as to Oognate Sapindas ~s 
, of marriage be~ween persons belonging w the same gotra. · is not the case in ,So\! them India ... In my opinion, Ill 
or having. a common pravara. It is sufficient 'to prohibit ,'South India a man can marry any cognate Sapinda·except 
marriage within the prohibited degrees ·of' relationship mother's sister's daughter. and sister's daughter. As to 

. enacted in Clause 2 (d) of the bill. The prohibition of sister's· daughter I have heard one· Of 'two instances among 
marriage of persons having the same pravara or belonging Telugu · Brahll'iins; but among· the Reddis in Nellore 90 I 

to the same gotra ,serves no purpo_se at the present time · per cent: of marriages are of sister's daughter. I -~ 111 
and imder the existing condition of society. I have dis· . mentioning this merely as a fact. I want the prohibitiOn· 
cussed this question at length <in an article in, the "Indifm to stand .as provided for in 2 (d). B.ut beyond these t~o 
Be view" 3 or 4 years ago. There is no rational. basts for eases,, all marriaaes with Co1n1ate Sapindas : are vahd· 
_the prohibition of mamage between two persons belonging . It is true that the bill provid~s 4t 11. 6 that ,ac·c0rding w 
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local custom theY. may be held t? be valid. But this 
i.tDJlOSes a burden upon the part1.es to the- marriage and 
were issue to prove. a custom which has been going on 
tor m&DY. centuries. l\ol~~y marriages are between Cog
pate cous!DS· In my op1.n1on the proper thing is to }>rovide 

.. 
held invalid, the wife, in desp~ir, may take to · a life of 
s~ame ~ In~sery. I am the~for11 strongly in favour of 
this prOVISIOn .ID the bill.. . 

in s. 4 (d). as an exception that marriages of Cognate 
Sspindal! (except. ~other's sister's daughter and sister's 
d3ughter). are vali~. ~ Southern India and in · any other 
province wher~ a sunilar state. of things · prevails. I do 
not J;now outside Southern Indu~. I hear that in Bengal 
!hey lire invalid. · ' , · ' 

In this connection, I would refer to my opinion No. ~' 
da~~d. 7th July '1941 regnrding the Hindu Marriages Dis: 
abiht1?S Removal Bill of 14'. • Govind V. Deshmukh. 
T~ere1n !.suggested that a mm·e comprehensive meqsure 
~1ght be llj.troduced for declaring marriages between 
dd'ferent castes valid. , 

The ~e~ants of India Society, Royape'ttah, 
The Wo:rp.en's Indian. Association, .Madras. . · Madras. · 

The Women's Indian Association 'have very great In. the explunutory note, it is stated that other topio1 
pleasure in supporting * . . * * ~h: Hindu Marriage • relatmg to' mnJ,T.iage .would be ~eal~ ~ith later if it is 
Bill * . * .· * . While supportmg whole-heartedly known that the pr~mples embodied m the present J3ill are . 
• * * the--Bill,. we welcome the prohibition of Polygamy accepta?le. ~hlle there may be some reason for putting 

in sacramental ';llarriages, which by enforcing Monogamy 0~ consider~tiOn of other topics, it is )leoessary to reoog· . 
abolishes ·the evils of Polygamy the desertion of wives n!Se. t.hat tbe ~~o·cceptnnce of the very departure fmm the 
multiplicity of wives and. such 'other· .injustice' done ~ ·traihtlonal ~aw involved in the ideal of monogamy may be 
wom&Dhood. 'We hope there will be scope for nullity and d.ependent. m the .case of many on the satisfactory provi· 
divorce also in sucrumental marriages, as per explanatory S!Ons. formulated m respect of· those topics whose consi· 
note in the Bill. . - . , deration ?as bee? pos~poned for the. present. .So the Bill 

The "Prohibitive degrees" of relationship is a' very o; the ,Bills dea~ng With all the chapters of II comprnhen·. 
necessary provision in 'the Bil[ It has .becom~ a matt~r S!Ve law.of.m~t:rmge would have ·received mora dispassion· 
of every' day affair that nieces are given in 'marriage to ate constderntton.. . . . . . · 
uncles. In South India. custom and usage had been allow- ~he prese~t .B~l seeks to recogruse two forms of the 
ing sacramental marriages between a.girl and her own Hmd.u marnage,1m., (a) sacramental marriage . (b) oivil 

· uncle, ~.e.. mother's . brother, as. also between ·the ma;r!age. Even now they ~re recognised. The ·only 
daughter's son and son's daughter or vice versa. The five rad!c~l c~a~ge. contemplated· m !'espect of the sacramental 
degrees of Sapindn as .Pel: clause 2 (c) is prohibited here. mamagels 1n~Istence on monogamy. Whether the tradition· 
By prohibiting Sagotra and Sapravara marriages. alid also . a! law r~cogms:d polygamy. ~r not: ~onognmy is in accor· 
barring the 5 ·d~grees ·sapinda, it will limit the · dance wtth enlightened p~bhc op.!mon.· Even if it. ia 
mattiage field to .a very gl'eat extent:' On the, basis of · c?ntended t~at polyga~y Is permitted by the Hindu reli· 
eugenics, ho'wever, the near blood relationship should. and g!On, there Is no d~nYI~g the fact that the community 
ought t~ be. prohibited, .and the clause 2 (d) of '~Prohibi- d~es not look upon 1t :with favour and that. in practice the 
live r~!ationship" will put an end to incestuous marriages. Hindus ar~ monoga.mists. .There~ore,, legal prohibition of 
In conseqve?-ce, we feel Sngotra rule ·may be waived, but polygaJlly IS a step Ill ~~e rtght ~lrect1on. . 
since it has proved a touchy point with Orthodox opinion, One 0~ the.' condit10~s . governing the sacramentaL 
we support the Bill as it js, wJth clause 6 .a-llowing excep· .marriage IS tha& the parties must not belong to differen~ 
iion to the Sapinda alliance if satMioned by custom and castes. Nor should .they belong to tlie &ame gotra. or have 
· usage.. . · · a common prayara. · . The parties should not be aapindas 

We appreciate the· introduction ·.of a Civil Hindu of each other.. The latter prohibitions become •operative 
Marriage thus doing away with the disabilities of thA only when the marriages ure between pa~ies•belong~g to 

. special marriage Act. the. same caste. ~oreover, caluse. 7 vabdat~s mumage~ 
·* * * ' , * * , enev when they violate the condttion: regardmg gotra. or 
In .conclu~ion, we h~pe all the other Bills :will follow in pravara. As fur as. intercaste ·marriages ~r~ concerned, it 

quick SUccession' and thus. enable the codification to b.tl lS not known why the~ should be prohibited and cease 
complete in a few years. t~ be sacr~mental111arr1ages even thong? ~he two ceremo· 

· , mes prescribed are gone, throug4. But 1t 1s some consoJa. 
·. , . , . ---:-:- · . · tion even they will become valid if they once , take place 

Sr1K. Kuttilmshna Menon;Government !'leader, ·and if nt all,, they en?- be prevented by injunction before 
· Madras. they take place. It is, therefore, gratifying the doctrine 

* . . ' ' * * * . '* 
· ,One of the objects of the propo.sed bilil is to make all 
Riudu marriages monogamous. · This is certainlY. .a. desi· 
rable reform wlitch wiil meet with the approval of all 
thinking .persons. . In most ·cases the reasons given for a 
second murriuge are that the wife is a.t!liClted with an incu· 
table disease,or that she has not borne a child even after 
several years of married ·life. ·Tl:Us has received statutory ' 
recognition in- Madras. In section ·n . of the Madras · 
Nambudri' Act (XXI 9f 1932) which applies to the ortho· 
dox Brahmins o£ Malabar ·it is enacted· that a second 
ll!arriage can· be 'had in the following cases:- ' . 

(a) where a wife ·is afflicted with an incurable ·dtsease 
lo~ more than five years, · \ . . . . 

(b) wh~re the wife ,has not borne him any child wtthl!l 
ten_ Years of her mar.riage; . 

. (e) where the' wife has become an outcaste .. 
th If there is great opposition to. abolish 'polygamy altoge· 

er, I think it would be advisable to adopt the l;laM-way 
measure above referred to In the event of · allowiniJ a 
seeond marriage under -special circumstances, provision 
WJ[~ have to be made "in 'the bill for separate residence and 
maintenance for the superseded wife. 
maSe~tion 7 of . the bill declares that a sacrament~ . 
Ac rnage ~olemtiized after the commenceme?t of t~s 
tot shall not be invalid by reason of the parties belongmg 

different castes or to the same gotrq, or a common 
~a:aNl, The proposal in the bill is to extend t4e d~ctrin"' 
. t ctum valet to such mame.ses. lf such, a marnage ~e 

... I . • 

of factum valet is applicable in respect of such murria}leB 
us also those performed in !lccordance with local cust~m 
or· special usage. But these provisions are likely to en· 
courage surrepti9us marriages where the parties are lik~ly 
to violate one or more of the conditions governing sucra
mental marriages which are sought to be condoned under 
'Clauses 6 & 7 and .the validity of such marriages once they 
happen ar.e not to be questioned. It i!; far better to removll 
all gulling restrictions· and permit free marriages. Their 
sacramental 'Character need not be lost simply because the 
pnrties belong to different oostes within the Hindu fold' or 
belong to ~ame gotra or have the same prava.ra.. The only 
condition which muy be imposed in respect of .both thE: · 
forms of marriage if the parties violate one or the other 
of the conditions laid down in clause 4 is that both the 
purties thereto should have attained the age of eighteen 
years. There should be no scope for preventing such · 
marriages . even by injunction as suggested in the explana· 
tory note. Jt is not Irnown why marriages' violating the 
eohdition relatina to Sapindas are not sought to be valida· 
tee! bv: chi use 7 ." The observance of that .condition ls 
much. more difficu:ii as it involves.lrnowledge of law. It ls 
~nough such regulation of relationship is left to custom 
which In India has as much force, if not more, as any 
law: It is .also safe to introduce a proviso at. the end of 
clause 7 emphasising oondition (a.) of 'C!au~e 4. Therefore 
clanse 7 may be altered as follows:-
. "No sacramental marrialle solemnized after the com· 
mencement of this Act shl)ll be deemed to be. or even to 
have been invalid if the parties thereto have att~ined the 



age of m~jority, merely by ,reason of Qne· or m.or~ ~f the 
follOw.ng cause~, namety :- d . did ot 

The Advocate General, Madras. 
.. , I· * 

(lJ ~t tile parties to. ~he mawage o not, or . n . . 
'belong to the same caste; . · · h I have the following remlirks,~·offer o? the B~.relat 

l:i) that the parties belong to jihe same go!ra ot 'ave to marriages:- -
common pravara.; · · · · . h · ' · -The effect. of clause 7 is prac~ically to remove the , 
.. (3) that the parties are Sapinda8 .ot ea~b: ~t er. ( ) ..: based upon caste and the bar based upon gotra or a oo 

l'rov1ded tha~ the condition specified m clause a "' 
Section 4 is fulfilled." · • . mon pravara enunciated in clause 4. . The ollly way to g 

, lt may be argued wh;r there' should be so much aflxiety, eff~ct to the- prohibition in cla~se 4 ~~er the ~ill as 
' · to glV(~ a sacramept~l character . to.·. marria~e~ betwe~n stands is by .the interes~d parttes takm~ appropnate p 

arties who do not satisfy the conditions laid down m ceedings' for the' p~eventlOn of the marriage by ffiJ~t 
~lause 4. The fact of the matter is that there a~e many or similar proceedmg. I would prefer the bar. bemg 
who· would like to ·go through. ceremonies · ~rescrtbed . by moved altogether instead of the festriation being retain 
the Hindu religion. and may have some sentimental objec· ·and the marriage being rendered valid by the doctri!)e 
· tion to have them registered. Registrat!on 'may . b~ factu11f. val~.t. '!J.·' ~n the other hand it ·is· felt that ~ 
optional as . a measure of: abundant ~~ution .' espectal!y ' Hindu commumty IS· not prepar~d for such ~ far rea chi 
when the parties are violatmg the conditions la~d down m step there is no poin~ in laying d?"Y~ the restri~tion in o 

· Clause 4. To make the fact of marriage certam and not clause and getting over the prohtbttion by huvmg recoUl 
. open to doubtful testimony ~hou!~ th~ fact _happen to be , to the doctrine of factum vo.let. . . , . . 
questioned subsequently, registration IS advisable; b~t ~~ 'The Hindu community might n?t ?e pr~~ared in genet 
need not be made compulsory. . !or intercaste marriages,, . But 1t 1s considered that tl 

The conditions relating to age in civil marriages- , n~ed offspring of, civil marriages under .. tlie, p:oposed measu 
alteration. Under sub-clause (e) of clause 4, completion should )lave full rights of successJon not .~erely .to tl 
of sixteen years for the bride is enough for the sacramental · parents but also to collaterals, etc., there IS no pomt 
marriage without the consent . of the. gliardian. But retaining the restrj~tion as, to. caste, gotra or p~:avara · 
twenty-one years ~s fixed as the age limit for both the the case of sacramental mamage alone. . In .VIew of tl 
parties for contracting a civil. marriage. I think the age ot fact that the general tendency of the Hind~ c'ommuni\ 
majority i.e., eighteen years may be enough for both the is in favour of strengthening the ·.ties of mamage and COl 
parties. to contract 'Civil marriage without con~e~t of th~ tinping the cherished traditions of marriage be;ng· in tb 
guardian. So in sub:clause (3) of clat:Jse 8, eighteenth nature of a sacra~:qellt, I would very much p~efer tll 
may be substituted for 'twenty-firs~'· . · . l. restriction as to caste being abolished-as the Bill in e!Iel 

As regards the changes proposed Ill respect oi Civil mar- does-in regard to sacramental· marriage as distinguishe 
riages ~he Bill seeks to do. justice· to Hindus con~raotin~ · from civil marr!age, if only to promote the ... idea of sacrs 
civil marriages by omitting section 24 of the Special. Mar· ment marriage among the radical and advanced section 
riage Act. By enacting Act XXI· of 1850 "aU 'laws !!nd 6£ the community. , · . 

. . usages, as inflicted on a person forfeiture of rights or pro· .The retention o: the ancient !'Ule 'of Hindu law. that th 
perty or affected his. or her rights of inheritance by reason " 
oi.bis or her renouncing any religion or being deprived of parties to the marriage are not to be related .to· sapiD.da 
'ca~te'' ~ave. ceased to operate. It is but ~ight that the to eadh other'is the nelllt point to be ·considered. U~ 
Hindus e,ontracting civil .marriages should be governed at · the other restri~tions imposed by clamre. 4 this .restrbtio1 
least by the same laws which operate in the, case ofthose . is not cured by clause 6 by •any do.ctrine of factum valet 
coming under Act XXI· of 1850· and of the Bralimos under though aii;y proved custom to the contrary sanctionfug th1 
the SpeciahMarriage Act who are still governed . by tb.o marriage between sapindas in any. particulal-' locality 01 
HJ,ndu Law in the matter of' succession. Then again the tribe is saved by clause 6. · While I recognise that conser 
omission of sections 22-26 of the Special Marriage Act is v,ative elements and orthodox. sentiment would be, againsl 
emmently reasonable. ·What purpose is served by :deem. such a course, I would prefer ·a general ·restriction as' (( 

' ing to eff,ect his severance', from the family as .soon as a sapindus marrying eac~1 other being removed ~bile widen· 
member of an undivided family contracts a·civil m~rriage7 ing the class. of persons coming under the degree of rela
He commits no-heinous cirme ... Nor.does. he bring discre- tions prohibited by the Bill. There is no object servedh~ 
dit ,to the :fa.mily by his . action.. However, it is ju~t imposing an absolute bar in one clause while permitting 
possible after marriage tlitl parties .may not fit into , th1• . tpe marriage under another c1ause by the recognition of a 
life of ~he joint family.· , :Perhaps it w~uld be far better for cpstom . to the contraty. The renson fo.r. the prohi'\>ition 
them to live separately. In .the report of the Select Com· of sapin~a ll\arriages according . to the ancient ideas is 
:r:nittee on what is known as the Patel's Intercastc Marriage two-fold, . (1) eugenics .and (2) liv!ng. together of persons 
Bill, the 'Iollowing observation occurs which if deerited con~~cted by sapinda relationship ·(at any rate agnatic 
nece?sary may be in,corpor~ted in the Bill in p)ace of sapmdas) under a common roof and the necessity felt of 
Section 22. .· · · · , . prevent~ng promiscuous intercourse by prohibiting the idea 

"But .most of us are, agreed that in the case of a '>f mama;e altogether between relations· so .living together. 
marriage leg8lised under the Act there should · bf;l 1in The first reason at any rate in the case of distant relations 
unrestricted right of partition' in every · 'member ' of the 'does not rest on any tangible ground. The second reaso~ 
joint family, and that pending ·actual partitipn the rights · does not hold good as it is by no means common ·'for distant 
of a member who has entered into'a marriage to be .!ega- ~gnute~.to live under. a common roof: · · 
lised by this. Bill should be confinea to· separate 111ainte· . . I n. otice . that. the Bili prohibits· absolutely . the 
nance on the scale. ordinarHy applicable to the family". 

As regards Section 2S of the Spe>cial'Marriage Act, again mam.age of 11 ~jlternal uncle with his niece though usage 
the foll.owtng observations of the Select .Committee on perm~ts the .umon of a man with' his own sister's dat~ghter 
Patel's Bill may be read with, interest: · m. tliis provmce! '11-·~il~ the Bombay High Court has he~d 

"Some olus are of opinion that the rights of all children· that .su.ch 8 ~mon 1s mcestur,llls. I am in favour of· thtS 
by a wife of a lower caste should be left to b~ go'ven}ed re~triCtiOn b7mg ~nde absolute throughout Ina1a as this 
b! the ancient provisions of Hindu Law: but the majo- Btll ~oes while savmg the present unions. As regards the 
nty of us feel that there should M no differentiation· in marriage between first cousins such as' marriaae with a 
this respect and that all children whatever tl'Kl cnste of' the mother's bro.ther'~ daughter, o; father's s'ster'& "daughter, 
mother may have been, should share. equnllv both ·upon such 8 marnage IS comm~n in South India" and has been 
partition and upon intestate succession". • . approved by com:r:nentators from very early times. I 

So. omission . of sectirm 23 is necessaey removing the 1 would pref~r ~n express clause saving such marriages in 
, reRtrir.tions now imposed. on sncces~ion in cPrtain cas~s. Sout\ ~ndla mstea~ of leaving i~ to the custoll;l being 
. It is not understood why ji)ersons contractm'~ marriages • prove m each locality or community. . ' . · 
u.nder the Spe?ial Mrmiage Act should be deprived of the · .If th!\ ;nle as to monogamy is to' be strictlv in-trocluoed 
fle:ht of adoJl~on. As 1oM as ~h.Ay rem11in :S:indus they' WJth a VIew to bring. about pnrity of rights be.tween t~e 
abould ba 11ntitled t~ al! the. pnVIleges of the co:r:nmunity sexes: then, t?e Leg~slature must of necessity recognise 
an~. ~hould ~ot be nenahsed m~?Y. :manner f~r contract.inl! , the right of d~vorc~ in certain specified cases m spite of 
ll elvll mamel'(e .. He~ce the Oill!SSlOn of section· 2S .is just ' the fa?t that It m',l!"ht offend certain orthodox sections of 
~nd reasonable,. &e l!mdu'commm:hty. · · · 
If • *' * ' * * llf * • I II 



5 . ' 
. Public Prosecutor, Madra.S. ' Views of the Committee of 

3
Judges on the Bill 

. * . . * ' * * '* . relating to 1\larriage. 
•. ~ · reoognihlqn of civ~ marriag~ as a ~ali~ Hindu . ·.Section. 2, Ciauae (a).:-"Caste" should b~ compre~en· 

Th. :8 a step in the r1ght duect1on. But it is neces-' s1vely defin~d so as to mclude all persons m the liindu 
: JD&trl~t:: the "distincii characteristic of a Hindu sacr~- fold an.d not merely ~he fo~ primary varnaa. 

SSI'! al n.rtiage should be preserved and tho Bill confined . Se.c~lon 11, (a).-It Is desirable th~t there shoula be some 
JDe~:l : codification rather than modification otJhe law . proV!si.on _to enable s. ~econd mam~ge, f~r the h~sb.und or 

' stnc y tal marriage:. Instead of engrafting exceptions the Wife In extreme cases such as msamty, afihot1on of 
of s:~:~d req~i~ites of a sacramental . marriage and . inc~a?le illness e~.,. the· party desirous of mnrrying a~ in. 
to . the marriage sacramental in name only, a clear- obtruni!lg .the permiSSion of a competent court before domg 
JDSkiDg. ld b . . L-. d . th B'll b t so . . 

1 distinction shou · e m!l. n ... 1ne m e 1 e ":ee~ . ·s .. b l · d) . , , -
cu · d f arria.ges making the sacramental. marnage ertJon 4, su ·C ause ( .-The \'\'Ord a~nate should be 
tw? km 

8 0
£ :ing to 'the injunctions preseribed by the ' iQtroduced before the word 'sapindns' to make it clear that 

str:~ ::. o:he p;eseut law. The Hindu community in the;e i~ no prohib~tion _against cognate snpindas marrying, 
Sa · t · ared for the far-reaching steps to allow · whmh 18 commo~ m thts part of the. country, , 
¥enera1Js n~~~~r:;es, marriaQ"es of Snpindas nnd Sagotras . ~action 6 -I~ should be enough if the solemnisatJ.on. is 
mter-c~~uch mar~iages ns a -Hindu sa.cramental marriage. ,I Ill accor~anoe Wlt~ th~ ~ustoms or usages flf any locality or 
and ca . . the advanced . section of the community can commumty to whteh etther pnr.ty b~longs, or the rules of 
Of coursthe . il marriages as sought to be modified, with an~ school of personal lnw whtch eit?er of them follows. 
choose e. CIV . • . H' d · 1 It IS not always the case that ev~n m the same caste or 
all rights. of suocess,on. as .\l ; m ~· and a sacrnme!lti\ sub-cl\ste, both the part;es have or follow the snme set of 

. marriage m .such. case~ ~ould be .,a mtsn~mer. . . · . . customs or . usages or rules, . 
2. Qlause 4.-A.bGhshin~ pol~ga~;r IS qons~~ent with ··Section 28 (1) (b).~Tbe maternal grandfather and the 

ancient Hindu .Law prov~ded 1t. ·ts not reco?1f186d. as a maternal uncle, who are (6\ nnd (7) should com~· beforP. 
stepping sto?e to statutory. d:~o.rce. A. .Hindu sacra· , "nn:v otl)er ~guatic male relat'on" (No. ;i). So they fill 
JDental mnrr~a;se does n?t re.cogmse or contemplat.e; 11 be Nos. {5) and (~) re~pectively. No. (5) will beooma 
widow or a d1vorce marrymg. I would prefer the addition (No. 7) .the word 'other' being dropped. · 
Of Q SUb•CIOUS.e tO ClaUSe 4 requiring that the bride should ' \ I ' 

be unmarried. Even aft-er ~he WidoW's Remn.rr~age Act.. . -. --
was placed in the Statute Book several d~cades b~.ek, Mmute of the Honourable Mr. Justic~ Kunhi 
widow remarriages are significantly few among the DwiJas. Raman. . 
It would be consistent with the sen~iment and practice of · , l b · 

· · h ld lloJ.a 1l. ur l..aw· of. Marriage uud ,l.livorce und of lntt:stutu 
the majority 9£ Hindus that. a widow or divorcee 8 ou l:luccess10n applicable ~ 1Vlarumak.kattuyis 1s ditrer~nt from 
not. be married under sacramental form. . ' the law preva:iling m other parts of lndia. liindu Law 

8. Olau8es 6 and . ?' . ....:.I,' ant ot opinion that bo.th .the · ciws no~ apply to sue? persons u!Lhough '\hey ura .uindus 
clauses ought to be deleted. Having provided, the re· ·by religwn. . . . . · 
quisi~es for 'a· ;valia sacram~ntal marriaj!'~ in clause' 4, .i~ is · 1n tne Bill. to amend and codify Hindu Law rel9.ting ~0 
meaningless tp do away w1th the requisites by .recogms1n.r lnt~~tate :)ucoess10n, section 1i very propedy :11ys do\\n 
local usage or .custom under clause 6 and recognisini the ijJlat the Act. "regulates s~cc~s~ion to the .heritable' pro
doctrine of factum 11ale.t in. clause 7;, The proof ?f cu.s~om perty of a Hindu othe1•. thi!Jl one governed by the Maru· 
and usage will lead to troublesome and expensive l•bga· ma.kkattyam A.lyasantana or ~ambudri law ot iuheritance 
tion, and perjury hi courts thereby defeating the purpose dymg intestate * * *". 
of codification; Under clause. 6 ·the only exception that . '!'here is however no sucL saving clause in the Bill to 
bas .to .be considered is the validity of marriages of a . codify the Hindu ·Law relating to marriage. . 
maternal uncle with· his niece and ' marriages with··· " 'l'he lVIadras Marumakkattayam Act. ll2 of 1~33 is a 
mother's 'brother's daughter and father's sister's daughter. . <:odilication of the law relating to marriuge, guar.~ianship, 
Such· marriages are very co~mon amoQg all castes in mtestate 1 succession, family . mai.l&g<ll!lent flolld partitfon 
South India ·and latter marriages· have been appro'vcd ·by · applicable to. persons govern~d by. the· ma1·umakk~ttayam 
COllllilentators from eurlv times. In South Ind~a by 'law of inheritance. Chapter ll of this A.ot deals with 
custom a maternal uncle ~has a preferenti,al right tb. marry Marriage , and its dissolution. The provisions of thiS 
the niece. Iii so, fa'r ·as tbe Bill absolutely .prohibits the chapter are far in advance of the proposed legislation. 
mmiage of a maternal uncle with. his "niece·, modification · 1'he new Bill whea it. is passed, will impliedly repeal the 
is required. I wo.uld prefer an express clause saving such provi~ions of Chapter II of the Madras Marumakkattayam 
marriages in South India. at least insfead of. requiring Act; since Marriage ana Divorce are included in the COJ1. 
CUstom being proved in ~ncb locality or community. · current l~4islative list by S'ectiqn 100 (2) of the Govern· 

,4. As regards· clauses 7 (a) and .(b) ·instead. of having mentl of India Act, 1935. 'This will lead to hardship and 
recourse to the camotiila.ge oi doctrine of factum valet. to injustice to the inhabitants of Malabar. Ib is therefore 
cases of fiag~ant and. knowing violation of the two well necessary tl11!t. ip the ne\1· Bill a provision should be inoor-
tecdgnised .requirements to valid sacramental marriage, , ]>orated to the effect that "nothing contoined in_ this Act 
the legiSlature. can provide for real cases of hardship,, where' · shall nffect the operation o( the Madras Marumakkattayam 
sagotru and inter-ca5te marriages have been performed Act 22 of 1933." . , 
according to- sacrament ignorantly or by mistake, by 
lil~king suitable provision to enable the parties to ·such 
V?l~ marriage,. to validate their marriage by enter;ng. to 
eml marriage subsequep.tly. T.he persons who want inter-. 
.cas~e marrhiges and sagotr11 marria;.es have alwa~s' the 
option to ,marrying in the civil . form. The ret~tion of 
claus.e 7-is unnecessary and is dest~uctjve. of tlie sell:tfment 
and value attached to sacramental marriag~. 

. Registrar, :ijighCou~t1 M~dias.' . . · 
! am direcLed' to forward herewith (1). the views of the 

R~ndu·Judgenf the Madras Hiah Court who saVin Com· 
liltU~e and considered. the. prov~ions 'of the. ~ills and (2) . 
a nunute ·by the Hon'ble Mr .. Justice Kunh1 Raman. 1 
am to add that all the other Hon'ble Judges concur in the 
recoll\lnendations of fhe Committee and that ·all the 
lio11'ble Judges including 'the Hindu Judges support the 
l'e~lllmendation oontainPd in the last sentence of 'the 
~mute of the Hon'ble Mr. ·.Justice Kunhi Raman, ·. 

"' * . ' . *· * 0 •. 

No. 2;-:-BiliAR. 
Fro~ the Judicial Secretary to the Government; 
·. of Bihar, to the Secretary to the Govern

ment of India, Legislative Department, 
Simla, No. 2132/A-35-42/J., dated Patna, ~he 
20th. October 1942~ ' · 

SuJECT:~Ths Hindu Code, Part I (ln.te6tate Su~cession) 
'andi t~e 'Hindu Code, Part 'II (Marriage) . . 

I ain directed to* *- * * communicate the following 
observations of the Provincinl Government:-

The Bills solely concern the Hindu community and while 
they embody some very desirsble reforms, the opinions 
received by thP Proviilcinl lto,•t>mmt'>nt show th~t t.hey lift' 

in 11dvance of Hindu public opin;on in Bihar. The present 
~eems to be an inopportune moment for the introductio:t 

· 1lf legislation involving sooh radi~al changes as the Bills 
Reek to introduce. It woulrl he advisable to postpone such 

' legis~tion till normal conditions. are restOred, 'whe~ the 



. ~. . 

Central Legislature wohld be'in a better position to con- ~ (S) ~ t~ 'bus~an~ is habitually er~el and ia fncapal 
aider, the desirability oof introducini such •far-reac~ng o£ mamtummg. h1s wife. . · • 
changes jn Hindu law und custom. . . ·. - . (4) If the wife leaves the protection of the husband a 

2. I am also. to enclose copies of the· minutes recorded lJ! unchaste. · . . . . . . 
by the Hon:ble Judges of the Patna High fJourt on the .(5) If the husband abandons his wife for three yelll'll 
provisions of the above-mentioned Bills together '\Vith 111ore. . · . . ' 
copies of representative opinions received both from officinl .It may b~ noted in. this connection that the: lndi 
and non-offic!al sources. ' Divorce Act 1s not. applicable to sacramental Iparnages. 

S The Bill was republished in English in the Bihar In the matter· of disposal of objections to civil marriag 
Ga;ette dated the 1st July 1942. ' the procedure suggested seems to be lengthy and protracte 

' · ' I think thaf ~he Registrar should be authorised ~ dispo 
Min.u.tes.recordad by-the Eonourab.ie Judge~. of the objections and if it is urqposed to give the aggriev, 

party any right of appeal the" District Judge may be ves~ 
, I do not think the Bill requires any COillment 'from the with jurisdiction to hear and dispose •. of such appeals 
Judicial point. of view. . · · 1 • speedily as possible. In c~se th~ Registrar disallows 

1 Personally I am in favour of the Bill: Its most pro· objection the marriage should not be allowed tc;> be co 
nounced departure from the Hind'u Law as. tinderstooii. at tracted till the disposal of the appeal if there be any appe 
present lies. 'in the provision that in a ".sEWr~~e.ntal preferred, and in all cases till the expiry of the period 
marriage" the bridegroom must not )lave a wife hvmg a,t appeal wlil.ch should be. a shc;>rt one. 
the time. The number Of men who would marry a second 
wife in the life time of a first solelv for the religioue pur- · · 

, pose. of discharging the d~bt due t~ their manes must. in . . The Secretary, Bar Association, MU:zaffarpur, 
. these days be, inconsiderable, und theY. have the altematiTe * . * * * * · · 
, of adoptincr n ~on. Considerations of caste, sub-caste, Clause 4. (a).-No party having a husband or wife' livir 

gotra, prav"'nra, etc., ~ave been lo~ing their hold on }Jin~.u at the time. of marriage can enter in1io a sacrament 
Society,. so much so that. ml\rnnge ?nde.r ~he Specu1l marriage.·· This seems• to be very stringent partimilarl 
Marriage Act ns amended m 1928· pre beg)nmng to take when there is no scope for divorqe in a ,sacramenli 
the place of socromentnl marriages in the more advanced marriage. There may be reasons whioh might compel 
sections. Chuse ;7 of the Bill rightly recognires this by party _to take another spouse, e.g . .- idiocy, insanity, lepros

1 
extending to snm·am~ntal marriages · tlie . fac~um 1Jalet barrenness and the like.. There should be a · pro~ 
ttoctriiie so. well-known in Hindu Law. ·The omission of attached to' the .section that in certain cases {which ma 
sections 22-6 ·of the Special Mm-rlage Act as amended ln be inserted in anot.her clause) a party may marry agail: 
1923 saves the joint Jiiindu family from disruption merely Clause 23-General provisions-The eDl\meration of 'gus

1 
by reason of such n marriage. and will not be unwelcome dians and ·the order given in the clause are neither exhau

1 t~ tho~e who are rrerarecl to .face the res~onsibilities (toge- tive nor satisfactory. There ·may 'be other relations wh 
' ther with the benefitg) ofjointness. may have preferential right's and there may.be· other·case 

· · · · · ' S. B. DHAVLE. in w~ich the guardians laid down in the order are,incline 
· I 'agree ;..ith the Hon'ble Mr. Justice S. B. Dhavle that to harass the interest of the minor, phen .in such: .cases 
th~ Bill does not.require any comment from the Judieial -there should be a·provision to allow·such relations t6'asset 
point of vi~w. . , . · . their rights in Civil Court for the benefit' of the minor 
. Personally, howevP.r, I nm not in favour of .the Bill. Clau_se 24--This provides that a marria,ge is· void if eithe 

s: C. CHATTERJI. P.arty had ~ ~usband 'or· wife living besides there is provi 
' There ure two Bills. for our opinion. They are. both of · . SlOn for Cnr:~n~l pros7cution.. This · cla11se . is ~vim unda 

purely Hindu concern und I .um not in a position to express eenera,l pro'vis!uu. and, so. Wlll . novern both kinds o 
any opinion beyond that generally sp.e&king I am in favour marriages; ~1'\amely/ Sacramental "and eivil. . So far. a1 
of the codification of Hindu Law. · ~a~r~mental .mafririge isconcerned it cannot be )leld ,to b1 

· H. R. MEREDITH. VOld · \PartiCul~r~y when there is 1'!0 provision nor ther1 
I ·am of the snme opinion as the· Hon'ble M~. Justice ca~ be any prO'V.!SIOD for divorce, to declare 8 marriage 31 

J:I R :1\!f d' h ' void seem~ to. be. ahsur~. .Ther.·e is also a chance. of gooi 
· · · ere 

11 
• FAZL ALI. deal of agttatton on thts questwn in case of marriag~ iJ: 

· : ' . · ' , - . su;~h. castes .where Sagni. is prevailin~. The provision fo1 
I agre~ ~ith the Hon'ble Mr. Justice'S. B. Dhavle. .cnmmal proseclltion may be ret!lined but the complailll 

C. 'M. AGARWALA. must be on beha~ of the person injured and not otherwise 
· 1 agree wlih the Hon'ble Mr. Justice S .. B. Dhavle. 
. .· F. G. ROWLAND. • 

I am in fnvl>ur of the Bill. 
MANOHAR LALI., 

1 agr~e with the Hon'ble Mr. Justice. S.. B. Dhavle. 
' ' ·. · . . S.-P. VARMA. 
I agree with the Hqn'ble :Mr.' Justice S. B. DbvJe:. 

. · J' .. G: SHEARER. 
' I prefer to o~er no opinion. 

'A. '!'.., HARRIFlS. 
-·--

' -...,. '. ' 

The D~strict Judge, Pi.trnea. •' 
*. * * in .my .opinion no objecti~n can. logically 01 

eqUI~abty b~ ra1sed to the ptovisions. of the .l:liils t.he intl'li· 
dlict!On of which is indeed overdue and is esse~tial if the 
WO!Jlen of India are to attain the status which is conferred 
b! .l~w as well as by custom on the wotnen of all other 
cuviltsed ~ocieties. Indeed the attainment of. these privi· 
)e~es, Whic~ elsewhere are enjoyed as of right, is llJl .in· 
~vnuble soCial ~evelo.pment, ll'hicb ca'nnot be long delayed. 

t . ~?e .sum~ t1me !P. this country, ~he legal and social 
The' District Judge, Muzaffarpur.. . posit~on of women1 and in particular ·the institution of 

* 11 * · * ·" . matnmo~y, are . b~1~nd 'up with religio)Js, beliefs, and 
1 huve the honour to .state as foJlo..-ys :- supersf!ttons, Whl~ ~t. can hardly .be doubted, still com· 

lf * · · * * *· ' ·* ma~q the unquesttonmg allegiance of the illiterate masses 
' Th~ pr(Jposed Bill to codify the Hindu Law relating t..J. and ~ven of· a large proportion o£ the educated classes . 
. marriug,e requires some modificHtjon. in so far. as It relates Rene~ .1 apprehe~d ~hat t~ere will be considerable popular 
· to sacramento,! l.narriages. The proposed enactment con- o~position to the mtroductton ofthese Bilts (even although 

templates that even such marriages must bt~ mono~amo11s \ey are no! tocotne into operation·until1946) and in these 
but in my opinion some exceptions shoulg be provided for· ~ ~;:~ ttmes the ~ropriet,y 6f 'com-iing such agitation 
by the Act. grave question. · The. introduction of compulsory 
· A ~an o: woman sboulcl. be .PPI'qlttted to remarry in thP ~ :~::~~~:Vt' for example: C01J-11icts with ~he deeply rooted 

• followmg circum~tab.ces :- ' .· · . from th' ll. soiliess _Hindu cnnnot attain .pnraqise, and 
· · (1) If the husband vr wife is sufferirig from an in~urable . . . ·IS pomt of VIew it may be necessary to make 
disease. ,. . . ·' ~lOdVlSIOn ,forb the case of 8 ·Sonless man who is rtnable to 

(2) If th 'f · d I d b · ,n a smta le adoptive son. · * . * • e w1 e 1s ec are '1 competent •medical a lith- The . opinion of thl.' lo al B · A . . . · d 
ority to be barren. . ~ . . . : . Th d 1 . · . ? . ar S'S6Ciat1on 18 also enclose · 

0 e e a~ ~~ submJttmg the opinion was due to the facf 
• .I • ' .• 



I q ~ 7 ... 
~ t the opinion of t~e B~r Association. was not rec~iv~d 
a e until 80th July 1942. 

bylll. ·, --- . . 

1 
The District :Judge of'Ma~bhum-Singhbh'u~. 

1 * * * I have . the· horwur to . enclose herewith the 
ini~n of . the local Bar, Association and to report as 

op • ·- ' . . -
follo~s. * ,. * 

1 
* . * . · * 

1 ;The proposeCl -Bill.is doubtl~ss highly con;mendable for 
bolishing polygamy but there is no provision for divol'ce 
~regards sacramental ml\rriages. Divorce seems'to he 'I 

necessm'y corollary to. monogamy an_d I doubt if it will b.e 
wise to insist ou n.onogamy even as regards sacramenta~ 
marriages· apd. yet deny the '.right 9f eith~r. spouse to re· 
marrY if the partner becomes msan~ or an 1d1ot or co~tracts 
incurable diseases like leprosy. The primary object of a 
sacramental marriage as defined by Hindu L11w-givers · is 
the procreation of children and if ·this becomes an impossi
bility .the rigid rule cif monogamy will have to be rel!txed 
or else prqvisions should be made for divorce. . - . 

The Distric.t Judge of Saran. , 
* . * * 1 I have the honour to say that ia my opinion 

it is expedient to amend and codify the Hindu Law relat
ing. to ·intestate succession and. marriage_ but. I propose the 
following amendments in the Bills:- · · 
. * ¥· * * *. 
In· section.'4 of Part II (M:arriage) the following proviso 

be added ~o clause (a):- · ~ 
"Provided. the· wife h~s not been . declared by "a COt!\· 

petent medical authority, not below the rank of· a Civil 
· Surgeon1 incapable of begetting children in the case where . 

she has not already begotten, to hilr husband a child surviv- . 
ing," . 

2. The. opinion,of the local Bar Association is enclosed. 

The· Judicial-' Commissioner, of' Chota' N~gpU:r 
1 • · · • ·. Ranchi. · 

* · * J I hl).ve the. honqur to say that whether the 
Hindu Law· requires codification and amendment is a matter 
which primarily concerns the Hindus. I enclose copies of 
the opinions {)f two' Hindu Officers the M:unsif. and . tP,e 
Additioll!ll· Subordina~e Judge, Hazari])ngh; dealing with 
this point. · . · · .. · · • .. 

* * * 11< * 
Regarding the 6ther Bill, I would suggest that it might 

he conside~ed whether a definitio'n oi the· term Hindu i~ 
necessary. · ' · 

A copy of the opinion of the Hazaribagh Bar Associa-
Qon is enclosed. . 

that recourse will have to be tnken to the law Courts in· 
· every case of a person dying intestate. This would nat.urnl· 

ly result in· disuster on account of its costly natura to 
poverty stricken people. · 

1 It IIppe~ these two bills iu question nre sought to br. 
m~roduced ~ pursu~nce of n policy of codifying the e11tire 
Hi~du .1~ m ull 1ts branches. Not only is plllcemcnl 
legislatl~n m absence of urgent neces~ity not n thing desir
able by 1tself but nlso no definite opinion cun b~ giveu upon 
such piecemeal legislation be~nuse they uct und co'unternct 
on other branch,•s not e'\'en contemplated ut pres~ut. No 
opinion can therefore, .be given about one brunch of the 
Hindu lnw such ns marriage or inheritance without lmving 

. definij;e suggestions of corresponding chnnges in other . 
brnnr.hes. If the !mrs npplicnble to the Hindus bP 11 corn· 
pact body. . 

Further, it nppeur~ the bills are sought to be intmduceil . 
by Cl'rtain legislators withr;ut reference t1) the ·learned 
l'andits well ver~ed in the original texts constituting the 
laws of the Hindus from time immemorial. Extrn~ts front 
translations which nre'nt best only a reflection of the trans· 
lator's mind Jlpon the original .text cannot be sufficient to 
. justify a change in the Jnws of one- entire OOll.lmUI.ity bMed 
upon th~ir teligious tenets coming on since' time imnim10riul 
from generation to gene.rntion and imbibed by it~ members 
with the very breath they toke from their verJ birth. l:n
less·, therefore, the learned Pundits nre fullv consultrd ond 
tho texts giviug the laws to the Hindus expllWP.rl such 1 

legislations liS a1·e desir~d .to be introduced \!hould not bl.! 
hurried through. · · 

' * ,. * * * . * 
I, therefore, would prefer a 'postponement of such bills 

that have• far reaching effect on the life Of millions of people 
till after the cessntio11 of hostilities. Thereafter if thought 
desirable bills embodying all phases of' Hindu society muy 

. be introduced after obtaining sanctions from those indivi· 
duals or bodies who are ·well versed in the old script.ures of 

··the Hindus and are aware··of their drawbMks or their im· 
pliMtions thus ·competent to give opinion. In my humble 

· opinion, therefore, these· should not now be 'introduced ill 
the legislature for enactrn.ent. 

. The .Additional Subordinate Judge, H~z~ribagh 
. I have the honour to forward herewith the opinion ot 
the Local Bar. Association. The two bills ii-1 question have . 
been drafted in vursutmce of a scheme to codify the .whole 
Hindu Law, As appears from the documents annexed to. 
the bills it ·is contemplated to mjlke radical changes in the 
existing lnw. One drawback to proper consideration of the . 

· bills is that unless the bills relating to other branches of 
'Hindu Law ar.e published no body can have a clear picture 

Hazaribagh Bar Association ... 
* ' *. * . . * '* 

Our opu;ion:is that they may be passed into Law. 

of the .scheme- the committee hnve in view. As appears 
, from the trend of the present .\>ills it is P.erhaps conternp!at

. , tid to make ,far reaching changes in all branches of Hindu 
Law. If these bills and, other bills which. may follow in 
their wake ·are enacted i!ltO lmv, Hindu society w.ill.have to 

: Th M if 'f H · 'b h · 1 pass t~rough .a revolution the Iilte of which it has not wit· 
. -... e uns 0. azar1 ag · ·, nes~ed for two thousand years or more. Such revolu· 

. *. * * I have the honour ·to submit herewith the tion~ry changes cannot be 'justified unless the vast majority 
0PUUon of the' Bar Association, :A:azaribagb. . ·' . of Hindu~ are in favour· of them or there is necessity to . 

~Jl far as my· humble opinion is concerned ~bile fully remedy evils w.hich .are shocking to the naturtrl Pense of 1 

realising tne necessity of many changes in.the Hindu La'Y justice or rire eating into the vitnls, of Hindu Society. I 
:sat present ad!llinistered I think this is the most inop~or- regre~ I have not .h~d time to st.udy in all their impli~ati~ns 
. une mom,ent when such changes that. concem the ·v1tal the d1fTerent prov1s1ons of the bdls but I have no hes1tat10n 
~erests of the liindu CommU:~ity should be introduced. in saying that the present time is not suitable for enact-
. e attentipn of the majority of the Hindus due to the ment of such bills into law. The present war fills so much 
mterna~ienal situation arising out of the war is so ~iverted spa-ce in the thoughts of the people that it is not possible 
towards it .in one way or the .other that it is- difficult at for the Hindu community to give the bills such careful . 
Present t? concentrate upon any ~hanges in the legal struc- consideration as their importance demands. Moreover, 
llll'e of the .Society that has. been coming on since time im; many oi the· proposed changes are soogh~ to be made in 
memorial and has aot behind it the .sanction of antiquity response to the views of certain ardent reformers. ' The 
a~d the legal custo~s. Every Hindu even to the remote legislature, ns it· is constituted, has no mandate from the 
-~agers is aware ()f the prevailing law tha~ ~as been corn- ·electorate, for ~upporting or p~ssing laws which_ will hav~ the 
ng from generation tQ generation and he w1lhD.gly concedes effect of chnng1ng the econouuc structure of Hmdu Society. 
to ":hatever is embodied in it without' ever thinking (\f Changes are not to be made merely because they embody 
P~ttmg !Illy obstruction to the· marriage or ,inheritance of a lofty. ideals. They should be made only. when they are 
Jlindu. The enactment of the laws as suggested would nut· desired by t)!ose for whose benefit they·nre wtended; Laws 
Only disturb the age· long tranquillity of the Society which made in advance of the sentiments of those affected there· 
forms the major population of India. ~ut would also, o!f by b;ing ~n their tr~n more e~ls t~an they see.~ to reme?y. · 
~eeou~t of a misunderstanding between those who belie''e In v1ew of the f~t that ~he0 b!ll~ mvo~ve quest10~s of Vltnl 
II) the moral sanction of the 1aw as it now exists ond those importance to Hmdu Saruety 1t IB emmently des~rable that 
,ltil'are of the ~ew eruictm~nts be disturbed ~th . t~e. result ~heir consideration should be postpon~d till after the end 
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, -of the war and shocld be taken up: by Legislatures. arrntd
with a special mandate from the Hindu comrr:umty or 
supporting Fuc~ changes. · _ , .. , . 

passed by the British ~egislatures, and ~spite. Qf legis 
· tions the orthodox Dwl]!IS have looked w1th diSfa.vour 
the legal rights thrust on them by the legislatures. 

'The proposals have their roots in ideflll o;vli!Ch are abcn 
to the very spirit of Hindu Law. No good can ~e done .to 
any community by tearing it away fro~ the m?Ormgs o~ Its 
old ideals and culture. ~ ·~ ' 
' * ' * ' * .... ' ' * \ 

The secdnd -bill which_ relates _to marriage· is equal~y 
open to grave exception. Sectio~ 7 of the .Proposed bd~ 
provides that no sacramental marrmge solemru~ed af~er t~e · 
commencement of the Act shall be deemed to be mvahd 
merely because the parties do not n~r did not belong to thf! 
same caste or _because they belong to the sup1e Gotra ?r 
had a ,common ~·Pravara"; This section, if adopted,. ~L 
nullify the effect of section 4 which Jays down the re~~lSiteS 
of a: sacramental mnrriage. What can be the . util1ty of 
prescribing the requisites of 11 sacramenta~ marr;n?e when 
a breach of the conditions is not tQ· affect 1ts oy-ll'lld1ty? Iu 

' t))eir explanatory note the authors _suggest that .their .in ten:· 
· tion: is to provide for cases in which persons belongmg to . 
- difff.rent 11astes or perscns -belonging to the same Gotra 

· marry, believing -that they belong to the sanle cast-e and 
do not' bc,!ong tp the same Gotra.. The rig~t: method. of 
providing for such cases will be to msert prov1s1ons m<lkmg 
it obligatory on such persons to have the marriage• declared 
valid after' proving to the satisfaction of a court- that n.fter 

.. mnldng the best etiorts possibl,e they had come tQ. beheve r 
thll't they belonged to the same caste and that the1r· Gotra 
and "Pravara" were not identical. In the form in· which 
Section 7 has been drafted complete license has been grant
ed to those wno may choose. to defy the injunctions of the 
Shnstras. In the case of Civil Marriage it is proposed to 
make ·the provisions of the Indian Divorce -Act applicable. 
In this matter extreme caution is'. needed. Divorce is not 
permissiple even (It the present d~y among Rom!ln Catholirs 
in any country of the world. H1:Udus need not be ashamed 

. if their custom does not differ from that of the Roman 
Catholics in this respect', · What one gathers from a perqsal 

' . of 'the reports ·of proceedings of Divorce , Courts 'does uat 
lead one to. pelieve that divorae is an immixed blessing.· . 

. If marriage - between persons professing -~he Hindp, 

. ' Buddhist, Sikh or Juiu r~ligion are to' be, recognised as 
valid Under the Hindu Law that is a step in the right direc
tion but there 'is no reason ·why the privilege of obtaining 
a divorce should be thrust down the thro11ts of such people. 

' Before parting with the subject .I would like to add that 
the 'evijs_.Iikely to result from the passing of the~e bills will 
be mitigated to s,ome extent if a provision is inserted in both 

' of them to the effect that ·the 'Act will be binding only on . 
· those who declare in writing before a Sub-Registrar that 

they And their children will be governed by them. To safe
, guard the inrerest of the vast bulk of the.Hindu community 

it is absolutely nec~ssary thrrt some such provi§ion should 
be mad~.>. · . , _ - · . · 

* * * ' * '*· 
The Arsl)a 'taws should n~t be replaced by the Anglicis 

Code. . 

* . *'' * * • * 
. The Privy Council has slowly. changed much of· Hinc 

L~w 'but not supplanted the whole_ of. it.· "The mover 
the bills intends to abolish (not to amend) and codify 
successive stages the whole of the Hindu Law now in for1 
in British India. · · 

·* ' ' *. * * '* 
· The opinions have been invited from people whose who 

outlook "is surcharged with· un·Hindu ideas and most , 
whom, never cared to understand the Hindu view poin 
If the Bill were ciraulated in Indian languages the A.ssoci1 
tion is sure that it would have aroused a!round a~d vehc 
ment opposition. ' ' . 

* j * * * . *' 
. A trap has been laid in the Bill reiating to marriag1 
Section 4 C\. (a) Jays down .tpat neither party m)lst have 
husband or wife living at the time of marriage. The cor. 
sent to, this implies a sanction :fqr ·introduction of divorCE 
If not, how .can a mnn who discovers after ma1i:iage tha 
he cannot have a child by the wife, marry a sec_;ond wife 
No reciprocity cnn be demanded by the wife according ~· 
the Hindu icleas." But, so far'.as monogamy is· conaerned 
that is 'the rule and exceptions m·e mostly due to specis 
circumstances. Hindu La~ has ,provided for Adhivedanik: 
property (property of the superseded wife). It i!! for court 
to enforce )t or the legislature ·may make it compulsory 

·but to malte the rule unciliangeable is becoming blind tc 
the necessities' of the society. . ·. · . , · 

Then again· the twice-born would and ·should alway1 
pt·efer marriage in the approved form and the civil ru"rring1 
is nothing but Gandharva Vivahli. (unapproved) and th1 
cons.;~quences' must follow a:ccording tq the law. ' 1 

The:, Bill is un-Hindu and js an ·attempt to chnnge th_E 
Hi.ndu religion and society altoge~her, and therefore shoul-:l 
be thrown out. 

. The Secretaly Bar Assdciation, Ranchi. · 
This Association is in favour of the prop·osed li>gislation. 

· The .Government Pleader,· Ranchi. 
* ' * * '* * 

.The Bill.to 'nmend•and codify the law of marriage of 
Hindus has. three main objects, namely:-

1. -To ~emove the ·ano~a!ies of' the present law undur 
·the spMial marriage Act.. , ·. . · · · 

- 2 .. To validate intercaste marriage 6~. ~arrili-ges within 
the same gotra. . '· , . · 

3. To Jntrod_uce monogamy. 

The Collector of Chitmparan, Motihari. At present there are two kinds o{ marriage's besides the 
customary mat·riages .namely:...:..- · · · .. · · · ·. , 

. ~ Accordi,ng· to the H~du Shnstras a'I'Darriage is mo\oe · (i) Religious or sacramental..,...marriage is tha.t perform·. 
rehg10us than sec\llnr and IS meant for the continuation of ed according to,shastric,rites; and . , - · 
the line of paternal ancestors. and for the spiritual.benefit , · (ii) Civil.marri!lge undel the •Special marriage Ac,t. _ . 
of the ancestors. Hence provisions should be- made for 

' . marrying il second t-ime when the first wife happena to be There can be intercaste marriage or marriage in , ~arne 
. vi~ious or t~ be sufiering fr?m insanity or sterility: ,other- ~otra in the second form; i.e., civil marriage where Divorce 
;w1se, a !nmtl! may be extmct to stop which adoption is IS alsQ allowed. In Civil 1Y.I;arriage the bridegroom cannot 
~}lowe~}Y H~du l.aw. Among the lower classes of people marry again. There is thus available for those who want· 

Saga• mamage 1s prevalent. When either the husband it the• form of·. civil marriage which meets with all the 
dies or when the wife is deserted by the husband by mutual ,demand~ and difficulties and there is no neces~ity for iriter· 
consent, ~he wife is allowed to tll'ke another husband. . fPring with the Religious or ~aoramental fornt of rnllrringe 
Such mamages hnve been held to be valid on account of at ali. ·There is a decided ciass of public opinion which is 
custom~. Therefore son1 t~ provisions should be tnnde to in favour of continuance of· the sacratneliltal form of mnni· 
regularJSe them. , _ . age '''here polygamy' is permis~ible. · 

· * · * · * ~ * It has to be taken into cc:insid~ration tha.t the va6t 
I agree generally ~th these views. majority, ol Hindu population is still not ad~anced enough 

t(,J. ~ant full Jre~dom .of marriage and divorce and I m~ of _ 
op~mo~ ~hi!~ while providing ,for. a form of Oiv11 Mamage ' 
With mc1dents of monogamy divorce interca~te and same 
gotra marriages the sacramental fo;m of marriage with 
lib~rty of the groom to for.m polygam~u~ lllld. cc;mtined to 

The Secretary, Bar As~ociation, Patna. 
. • The positive. laws of the Rishis, is mostly contained it

1 V!~vnhara Khanda, but the same is inseparably bound up 
Wlt the Achara Khanda. The Dwijas or t.he twice-born, 
h~ve selfimpo~d restrictions which the !udras have not , 
Divorce and ~dow . remarriage "In the. most unfettered 
manner prevailed ll'lllong the sudras Jon~ before Acts 'were 

. . ' ' . .. ... 

. some caste with -prohibition auainst same gotra mnrri11ge ' 
shOidd be continued; " . . . ' . 

ThP, anom(ll(P.s iu..the' present law shout~ of' course be 
rerllov~-d. • , · , · -



know~ to ~ny other community or. 'nation in th11. world • 
. \ . \'' . 

The Secretary, :par As.sociation, Gaya. . 
The proposed: legi~latiou is against the bn~ie principle 
flindu Law. · ·· . * . *.1' * ' * * 

9 

. The ntnrm1~~ and fearfully mounting figure of such widow~ 
IS ~ proposition that · challenges Hindu Society. No 
legts~a.to•· can 'codify Hindu ,Law without making adequate • 
prov1s1ons for meeting this menace. No doubt there is 

"'he Secret~ry,,'Bar Associatiol\, Chup' ra. . already on th& statute book Hindu Widows' Remarriage 
1- Act but it has become, in practice, a dead letter and an 

We have carefully c~nsidered, the Bills and Wt1. beg to o.~solete legisla.tion. ·The rea~on why this piece of legiala· , 
,pos? tha~ the followmg chan~es are nec1ssary in the. t1on has f~le~ mto d~u~t.ud~ IS that the Hindu Society haa 
D B•lls;- , * · 

1 
* · * · * · . lost all vttahty and 1Dlttatlve and become lethargic. It 

. . . . . . c~nnot be roused into consciousness of its .duty py it;, 
(B) Btl! dealing With mamage. Widows unless there is some sort of coercive legisla'tion. 

[. The following sentence be addded in Sect\on 4, clause W,e ·therefore suggest clause 5 to. read as follows:- · 
, after the word. marriages :- ' · . ' AJI v:!rgin, or ~oung sonless widows must remarry unless 
·Provided the w1fe has not been declare'd· unfit and not they give sufficient grounds for exemption. We ·would 
~ly to beget children or that she is suff~:rjng from a wast· ' further suggest insertion' of a penal clause either in the 
, and dangerous type of ~isease; by a cqrppeteu(iVIedical Indi!ln Penal Code or in this Aet to punish infraction of it. 
ccr not below the rank of a Civil Surgeon." , · , .. . l)lausB· 5.-:-This will read as clause 6 and so on .and so 
!I: The following ,O'~~Ju~e be . added in ~e~tion .4 ~.s forth.. . · 
use (f):- · . ·. ·· · • . . Clause 27.-We would suggest deletion of this clause. 
'thadbe bridegroom is_, not. above the age of fifty". ·Some of the marriages· under thES head "civil mali:iage". 1 

In Secti~n 23 after No .. 4 the follov.:h1g order be put would fall under ·unapproved forma. of marrin11e. Once 

"/5) the maternal grandfather (mother's fa the;). · 
(6) the TQnternal grand mother (mohl1er's mother). 
(71 ·.th~· maternal. uncle (mother's, brother). 
(~) t.he rrlotl\er's .sister. ' 

1 
, • • • • • • 

(9) an;v other a.gn~Itic ~ale relation" .. 
the whole we. are of opinion, that the Bills ar.e com

ndable and the. main provisioris are.in keeping with the· 
reb of tirne although it will more seriously disrupt th& 
ead.v decaying joint, (amily system. , 

1 
• ,_. ' • ' • 

,: --·-
President, Bar Asso.ciation, 'Pu.r~lia·. 

they were eontracted, they are on the same footing aSo 
sacramental marriages. lf t,he Indian Divorce Act will, 

, not apply to sacramental marriages, there is no reason whv 
it s)lould apply to 11 civil marriage which ia hothing leas . 

. than marriage between two Hindus. 
. 23. Sub-clause (S) should read as· follows:-
Wh~re t.here are two or, more per$ons equally entitled to 

guardianship under .the· foregoing provisions any of them 
,may act. as guardian: - . • 

" ---. 
The ~ar Association, Monghyr, 

* .. * * ' .• 
. ~o far as th~ projosal .to abolish. poiygamy is concerned: .' 

, smtnb!e except10ns m cas:e of barrenness, disease etc. must 
be pro,·ide.d. We agree with the oth~r provislons ~f the 
Bill.. . . . , 

Considering 'the un(!nimous 'opiclon o£ the. Hindu L~w 
olmittee· (consisting of e,minent and experienced lawyers) 
i of its favourable reception by· the 'Central Government 
bink that .the :S:indu I•aw 'should be codiSed b\'lt in my 
mble opinion· there are objections to some of t.he

1 
chiuses · Secretary, · Bar Association, Laheria Sarai · 

the B111. . '• . . · · · · 1 
• · • • , . • • • (Darbhanga). · ' . 

* * * - • * I. We are of opinion that the ~odification of the Hindu 
Clause· hf the. Bill seems to be objecti~n~ble. Tht~ Law is a. ret~grade step, as it will make the law rigid, . 

•use really does. away' with the provisions of clause (4). whereas the H1ndu Law has ever remained elastic and has 
1tances are not uncommon where sacramental marriages n~ver failed io adapt itself to the phanging circumstances •. 
ve been secretly sqlemruzed between parties. contrury to 2. We are further of opinion, that it is not possible to 
e or oth.er 0fthe provisions oL clause (4) without 'the consider 'the an\.endme,nts and ,codification piecemeal and 
owledge and consent of their guardians and there is no in parts, o~ merits. .We must have the.· whote picture 
lson why such mo.rriages should be deemed v~lid. If · before us. · · . · •' , 
w~ver sufficient time elapses :from . the date of the · 3. We, therefore, oppose the Bills. 
Image the princip!e .o£ factum valet mai be applied it 
e' marriages are not·· solemnized· i1t contravpntion of TM Secretary~ Bar Assbci~tion, Purnea. 
1nllator.y t~nts of ,Hindu Law. · · · '· 1 ' 

The language of clause 7 (b) is not v~ry happy: I . 

* * •. • • 
This Association is strongly against the. introduction of 

any Bil~ 'relating to marriage amongst the Hindus, 
' Th~ Bar Association, Shahabad. I especially the sacramental form of . marriage. To the 
. ' * . ' * . . * I . * . Hindu marriage is purely a matter of religion and' the 

2, {d) We would suggest the.prohibit~d degree~ of rela· legislature should on no account encroach upon matters 
'nship for the purpos·e 0_£ marriage to be the same as. are . ·reJigj~us. . The religious Refol'l,?ers' have been successfU1(y 
pre~rjnt existing under Mitakshra La~. . . · · wor~mg slowly but surely to mtroduce monogamy. in the 

t" We suggest. arlditiou' of a 's~b,clause, W.e. suggest .:~~~~/nd no . legislation is .. at all neoes~ary in these , 
-clause (e) to read as follows:- . · · 1 • ---

The m~n must havll coi:nple~ed his eighteenth year and The As!lista.nt ·Secretary· , Maithil. Mahasabha, 
6 ~oman her four~eonth year, according to the Gregorian·. -
1lendar. · . . , Darbhanga. · 
~h.e.re is no' reason to,,go back upon Shard~ Act. 1f age . The Mahasabha is opposed to.the Bills being passed into 
rut ·law. The Mahasabha opposes these amend.mente to ~h• 

1~ removed, ,it will be put:fting premium on child ma¢' present Hindu Code. · · 
e and t?e result will be hhat child marriag!J will become 1 

mpant m 6'1:6r so. increasing a degree.· We have there· , The Secretary, Sanatan Dharm Sab.ha, Arrah. 
re su?gested. additlon of a sab-clause on the marriage'able r · , (Shahabad). 
:es 

1
° . the bride and the brideg~·oom. A penal clau.se 

:o~ d be• \nserted in the Penal Code or in this Act to Opinion regardr'ng Codification of. Hindu Law. ' 
,ntsh an ibfrnction of the r\Ile. A .penal clause .shouli:l, 1. "The Sanatnn Dharma Sabha. of Arrah" expresseQ itR 
te ~ohre coercive in chamoter than the renalty provided in deep sense of dissatisfac~ion and resentment at the intro· 1 

· 

1 
f < ard~ A:ct and the Sharda Act should bp repealed in duction of the two Bills, one amending and codifying the w: 0~ It concerns the :~indus. . ~ . Hindu L~w. relating t_o "Intestate S~cce•sion" ~nd the 

nr . waul~ suggest add1t10n of clause li With respect to . other ocdifymg the Hmdu Law rel~t•ng to Mam!l!(e, BR 

'nrt~~e of v~n(in '•;nd sonle~~ young wi~ows. ,Th,e fate · bein~ re~u~m~nt to .all sens~ of Hindu religion, Society and 
Ith •0P0 !!' 'Wtdow ·,n Hindu Society is most tragi.' and !II) that ·Is. Hmdu bke. , 
coeqcd' Non-prevalen~e of. remarriMe of ..-oung widow. · ,2. Before introducing any change in Hindu bw it shou'd 

'ry ~ ;~~~ Hindu f\ociety arid is in fact eating ~nto the 'be kept in mini! that the Shastras .dealing with the. rules 
VI. 8 s of. it. It was neither known to ancient )lor is 16. of Hindu Society lay _great stress on the principles of a 

' ' ~ • J 
•• f ' ... 



• , , ~ • ,

1 

• • 10 '· 
.. very high order ofspiritual and·religiou~tho~g}lts a~d Ideas; NO. 3.-UNITED PROVINCES. ~ , 

· besides Hindus.bave a• deep rooted socio·relig1ous life bas.ed From the Secretary to the .Government, Um·t 
·on the Shastria injunctions followed and respected With p ' · J di · 1 (C' '1) IJ 
'implicit' faith inspite of reforms attempted more ._than once roVlnces, u CIGa lVl epartnl'e;nt! to t 

by very capable _and. influential ~ead~rs .of the co~t~. Se~retary to the overnment !lf India, ~g 
Having this fact m v1ew. Queen V1ctona m Her MaJesty s lat1ve Department, New Delh1, No. 1995-VJ 
memorable proclamation of· 1858 announced that there· 384-1942, dated Lucknow, October 15t 

, · would be no interference in the religious and customs of 
1 

• 1942. 
·this country. , . . , . . * * * I am directed to forward the opinion11 of 1 

s. The~e Bills ~.ee~- oo introd~ce ~gid ru}e.s. of. statute High Court and Chief Court and ot)l.er associations 8 
which wdl revolut10mse, the entire Hmdu c1Vlhzat1on and persons * *. 
·create serious coniusion and chaos leading to d1sfuption of '2. lii.s Excellency the Governor would .Prefer 'oo expr 

• the affectionate ties of very )lear and dear blood relations no opinion in the matter which His Excellency consid: 
so natural in human societies. , • . * the Hindu commuriity should decide for itself. . . 

* , · · * S. _The Bills wer~ publish!!d in Part VII of the Unit 
· ' · ... · • · Provmces Gazette; dated June ~7 and J\lly .18, 1942 

6. It is said'that the new law would give +:rea<Jt>r priVJ.lege English and Hindi, respectively. · · ' 
to t}le woman folk quite equal to males.. It e.Ssumes that , . . 
in .. Hindu Society women are neglected. .This is an 
indirect irisult to . the oldest civilization lias~ on liberal 

From the Regi~trar;High.Court of Judicatdre 
1 

· · -· . • Allahabad. • and beneficial ideals.• ' • 
· f The :ElliJdu SocietY is l:iased on most considered r1,1les 

~df the · Shastras. Hindus ns a rule have the greatest 
respect for the weaker sex in tha world. They have been, 
always anxious ~o· place Her person and bonou11 under Jibe · 
shield oi'her father, brother, hpsband, son and otlier near 
male relstioml. They fully realise ~heir. natural waakness. 

*·- *· . * * . *. 

* * *. r am dire~ted to ~ay tbt t~ Hon'bl~ ~ 
CbiflfJustice, Hon'ble Mr. Justice H. J. Collister, Hon'b 
Mr .. Jt,~stice J. J,· W. Alfsop, Hon'bl.e Mr. JUstice U. 1 

Bajpai, Hon'bla Mr. Justice Mohammad Ismail, Hon'b 
·Mr . .Justice Kamala Kanta Varma, Hon'hle .Mr-: Justi1 
A. H. ~eB. Hamilt9n, Hon'ble Mr. Justice R. L. Yorl 
an~ Hou'ble Mr. Justice P. P. M, C. Plowden hll.'Ve·n 

· The Bill introduced to codify the law of "marriage will' 
have an effect of changing the whole Hilidu religion. The 
Legislature should 11lw~ys be scruJ;lulous . to avoid inter.. · 

opinion to offer. . . · . . . , 
Hon'ble Mr. Justice 8. K. Dar, Hon'ble Mr .. Jushlc 

G. P. Mllthur and Hon'ble Mr. Justice T. N .. Mulla hav, 

• ference in, ' 9, ,re!i¢()\lS • matter, . Hindu marriage is a I 

recorded the following. opinions:- ' · · 
Hon'ble Mr. Justice 8. K. Dar-'- * * *· 
Hon'b!e M.r. Justice G. P. ·Mathur-·* * *· Sans~ar-Sao'red and religious purification: Hindu . 

marriage beyond the ShMtric rules 1 is . no ·marriage. • A 
)llnrria~te ~erformed in any ot'l\er fot!n as conteU1plated by 
~e BiU is no marritlge ro a ~du; · 

* * "' * 
·Part IT-Marriage. 1 
(1) Marri~ge according to Hi_ndus is. a sacred tie and not · 

a contract. . ·. · , · 
: (Z) The 'proposed e~dificntion th!lt ne)ther ~arty ~usb 

have a husband or ti wife living at the' time. of marriage 
puU ·a full ~top to all i~eas of .polygamy even. in Mses pf 

. sheer necessity .. It· a Hindu male possessea a wife, barren, . 
tot~ diseased, mad, . idiotic, suffering 'from leprosy, 
incapable of. taking care of hearth· imd home, he must rest 
co~t.ent ~ith bet. A wife is meant for rJving progeny for 

. , nnms~rmg 1 to the wants' and · personal comfor:ts of tha 
~us~11nd ~nd to offer salutary pieces·of advice, 'iri fact she· 
ts linkeq m all weal and '\"96 with the husband being his 
better half but the ·legislature. would shut the doors oo it 
~tli the rigidity of the codifi~ation proposed. This is one 

. part of the 9as.e. s~ far: as a wife taking to a second 
husband dunng the life time of the first one is concerned. 
~e m attter . st~nds on Q diff!lrent footing. This never ' 
takes place an:10ng .the Hindus anq it is an idea quite 
foreign to Hindu civilization.· · , · ' 
'. .---·-·. , 

, '~he.·General.Secret~zy; Cha~pa~an Dis~rlot 
. ,- · · Hul.du Sabha, Bettia.h. , · ' 

' • ' I • 

' Tbe present amendment suggested in ,the-Hindu 'taw 
.broadly defined have got S aims in view:- . - . . 

I ~ave no objection to I ·the proposed -:Bill relating ~ 
marnages. , 

Hon'ble Mr. Justice T. N. Mu!lar- · * '.* *. 
2. The opinions of the District Judges of."Moradabad 

Agra, Meerut, Allahabad. Bep.ares tlnd Gorakhpur we~ 
i11vited Oil the. Bills and their opmi.ons are serit herewith. 

, · The .District Judge, Mor~dabad. · · . 
For the reasons given in the:'Statemerit of Objects and 

Reasons', ,I am in favour of both the Bills which meet the 
requirements· of the present ,time. ' 

The -District Judge, !gfa .. · .:·, 
"' * . . * . . '* .. • 

Cla~se \2, ~) . ..-.The·. definition of '"the· degrees of rela· 
tionship prohibited by this Act" is not· quite c!ear. · 

For ~xample A is married to B 's £a-ther's sister C. C 
dies. Can ·A marry B?. A is uncle (Phupa.) of B. Doe? 
su~-clause (d) prohibit this? It may be said to pfOhibit 
th1s, though I know that suc.h marriagea have taken pl&e!· 

Take another example. B is married to A's mothers 
brother C. C dies. . Can ·A marry ;B? B is A ~8 aunt 
(MaU1i). Does sub-clause~ (d) prohibit this.? ' · 

Further the words "if they are .. related by blood to 
each other lineally" may also give ri~e to disputes in CIIS85 

~here Hindu Civil marriage. is performed; -

I. Marriage. · · 

*· "' .. 

· For example.-A and Bare brothel:il. Can A's'daughter 
rllarry B's .son under c1ause 8 through a :f[indu·C~~ 
mart:age? These words wou1d permit such Hindu C•vil 
,m~~l')ag:s. ls it the intention of the Act to permit the!ll? 1 

I would, therefore, sug{\est that this sub-clause reqwres 
* · to be redrafted more clearly. .· . · / 

Clause. (4) (c).-This should be omitted. Hind!IS of the 
same ll'Otra and pravar ~hould be allowed to h11ve a sacra· 
mental marriage. if the other conditions are, satisfied. ' 

, z...:..'M a,rriage. . ·. 
~he !;'ltV~ objection agli.inst poly~amy ii;. fa~ily trtmble. 

: Tpt.s eVil ts sugg~sted. to be remedied by section 4 by pro. 
VIdmg. that no, ;Eltndu would be entitled to.marry more thim 
one wife. · .. · · 

..azauR,6, (4) (c).-In, this ' sub-~lause I would pr~fer 
· .twenty firstn to be, substituted for "Sixteenth" j\lsii tl6 
it is in clause 8 (3). · · ' 

. I~ has ;,v;rlooked the case . of barre~, or diseased' o 
VICIOUS wife. - r 

I' should add another sub-clause to clause 4 as folloWS; 
"The bride was not married before" 

Mo.reo~er s~ch legislation is bouna to give impetus to· 
' prostitution. . . , . . . 

. Polygamy is. not comm.on i~ the Hindu SocietY rather it 
IS only. e.xcept!Onal. This Wlll go against the verv spirit 
of the Hindu Shastras which are in favour of it for· h . , 
sops who can offer "Pinda". , , . ... . !lvmg 
f • " Jl ~/ I '' f* 

.My· idea is that sacramenta\. ;marrlaa~ should be kellt 
for the morria~e of kanwrs {'iirsrlns) a;· now' and wiaoii'S 
should; take to Hindu Civil marriage. . ' 
\' OlauRe 7 (a}.-I don't see the necessity for t~is sub
elau~~- . H sacraJn~ntal. marriage has: ·to . be retamed. ~ 
don t see . ,why people of two different ca•te phould ·i! 
allov:ed to TJerform it. They should take to llindu C• 

vmarnage' T,blij should be ,deleted, 



.11 
. Clam' ~ (b).-This is \Ull1ecessary as f- have recom-

ded deletion of (4) (c). ' . · 
111?1 use 7 (e).-This !lhould, be retained. 
~a ~· ---·- . 

. J 
bill proposes to make serious hnoada on the ·present Hindu 
ideas r~garding man:iages and' shoula not,· in my opinion 
be undertaken unless there is a real demand on the part of 
the Hindus for such legislation. . · • The District Judge, Meerut. · 

) . ,.. . · * . * . .. * ' District.Judge, Gp;akhpur. 

(:

Every student of sociology. realises thut a chlm~e. in 1 the * .· . * * * * • 
rriage Jaws of a· people VItally affects the somal well- As regards Hindu Code Part II (Marriage), I co~isidar 

:ng and future con~truction of the society. The need that all. the provi~ions of this Bill are .excellent and thiA, 
118 change in the,maninge laws of the Hindus has been Bill should be passed into Ln1v .. A very important ftmture · 
~~ lor some time. The pr.ogressive :opinion , among. the introduced by it is that of mon!)gamy and I considar that 
Jlindus hns been in favour of a se'cular and .xoonognmous the timeR 11re now quite ripe to introduc~ it. 

&l'ringe·. 'fhe law) however, would not be applicable 
:erelY to such Hindu~/ Millions of Hindus, )lowever, tQ · Additional District a:Q.d, Sessions Judge, 
re ard marriage as a sacrament and not a mere secular. · G kh . 
• !ti'IIJIJon .. 1'.he committee has made ·provision for. a ora pur. . 
""' h h h . .. * ' * * ·*: * • .,.uJar marriage w. 1'ch t ey· ave call.ed CiVil Mar;nage. . 
•· ' The only suggestion l have to innke with respsot to thi~ So.. far a$ the . sacramental marriage is concerned the 
111100ption of Hindu· marriage has been entirely mutilated Bill is that the Indian Divorc.e Act should be made oppli
l!ld 'though iJ;I clause 4 .it nas been _laid down t)lat the. cable to sacramental as well as Civil 'marriages. This re· 

t th- · ust t b lo to th t form iR rendered doubly ne~es~nry b1 'the fact thnt undor 
parties 0 e,mamage m no e qg e same-cas~ the provi~ionR o! the Rill' ·an Hindu marriages are to be 
and they: :mus~ not belong to the same gotra or hav;e a mono_gamous. ·· • . · · • 
common prau.ara and they must-not be Bapind(J.s of each 
other. , ' -... -·--' 1 

The. provisions of claus.e, 7 do away w.ith the restrictions ~he District Judge, Be nares.· 
regarding· cast~, gotra and pravara. .. It seems_ to me that , , ~. 

1 
:. ' " • * , . • · 

the reqwsites of caste, etc .• have been laid down iri. clause , Ihe defin'!t1~n of casta ~ppe~rs to, be ?efe~~!Ve m· 
4 merely to tickle the fancy of orthodox Hindus an~ the M~ucl~ as 1t IS cortfonnrled wt.th va~na , wluch ~~ somA· 
Je~slature is askeq to re00g11ise some , restrictions 

1 
the · ' ~btpg ~liferent fr~m caste. ~here ~re m fact several csRt~:s 

breach of which is not·~ be penalized. It wo.uld be more m Indta, and tt 1s almost ~mposs1ble. to say .as t.o wbut 
proper to ~elete ·clause 4. (b) and (c) rather to Ill\lke them varnas th~y belong to. S~c. ~(a) should IICCor~mgly be re· . 
nuglllory ~y ct~use•:7 (a) and (b)., 1£ there is no sym~athy dr~!ted a~ •• below: . · • . . 
rith; the. mgramed no~tons 'of· a: large number of. Hindus· .. Cast~ . menn~ t~~ dtfferent re~ogmsed • cast~s mto 
regarding prohibited relationship for marriage it would· be .wluch Hmdus are diVlded and also mcludes 1t~ d!ff~reut 
better to say so directly rather · thai\ to lay down recQm· sub-oastt's, . . · ' . . , . 
mendatory and not: mandatory rules on the subject. • Sec. 2(b) IS unnecessary,. and sho_uld be altogether 

In my op~on clause.~ (a) & (b). be deleted and a sacr~- de§~:.d4 sho.uld: be re-drafted. !IS below:- • ' • ' • 
mental!na:rlage should be sol~zed ~I;l. the sam~ con~l- . A. saera~ental marriage mav be solemnized between any 
u_on~ as e~st at p~es_ent regardmg proh1.b1ted relationship. two Hindus ·or between a. Hindu and a·, Jain upon the • 
~o bardship c.an: ~er<;by be ~a~sed as Hindus wh~ :wan~ to following conditions', namely- • , . 
llllll'ly_ otherv.:tse w1thm proh~b1~d degrees of. saptnda. rela.- 1 (a) Neither party must have a husband or wife living at 
lionsh1p outs1de .the case w1t~m thE~. g~a. a~d. the same the ti~e of marriage; : : . . - . 
pravara enn do SQ by. contrac~mg a. ciVIl mam~ge but the . (b) both tlie· arties must belong to the .same caste and· 
law should not cloak 1ts real mtent1ons of maJung changes, h ld . 't b p · das· of each other· · · 
· t 1 · · · b t · t' h' h are· 1'mme 8 ou no e $apm · • - . · ~ sacrsmen a . mamage ~ res r1c 10.?s w .1c , • (c) if the bride .has ·not attained the age of majority it' 
ilii~ly,made nugatory. • . · . . . accord~nce with the In~ian Majority Act, her guardian in 
In clause 23 (~): (5) any ~gnatic lillale relat1on ts. pre- marriage must consent to the marriage. . . . 

~rred as a guardian for. marr1age. over the maternal gran?-· Sacramental marriages are common between Hmdus an<l 
lather and; ~he. mate~nal uncle. The l~w, .sho~ld ~ot t1c. .Tains. and so there is no re~son as to why such m~rr~ngeq 
!self too ngldly to the. past where agnatiC relattonshlp :was should now be nov recogmsed.. Sactamental mll,)'l'tngeR 
1_n eftectiv~ t!e., . Consiqering the flow Qf human ii.liecttO!lfl between pe1·sons of Rame gotras and also b.etween _pe;Roll~ 

would gtve prefer41nce to the materual grand-fa~er and · . of same pravaras are also common, and. so there 1~ no 
he (llaternal uncle after the pat~rnal uncle. . . . . r~ason as to why such marriages shoul~ ~ow be not rec?l{· 
Cl~use 24 inten4s a revolutto~ary chan~e J!l.,.~du nised. A ·girl attains the age oV maJOri~Y on complet}Uif 

narnage law. The idea of sacramental mamage 1s . allt;li her 18th year and in cases where a guardtnn has been up... 
o the·.uotions of Hindqs regarding spiritual beneiit lD life pointed, on. completing he'r 21st year, and there appears ~o 
1ereafter. Unless we are prepared to say that ~ime has, be no reason ·as to why a girl undergoing a ~acramental , 
o~e i.n HindU:. society when all 'its r~ligious notions and• marriage should. be put on a better footing tfan one under~ . 
OClal,mstituti.on based on thelfl should be aabroge.ted~ and going civil marriage. . 
le Il1ndu Society should be re-constructed on a.n ent~rely Sec. 7 should be re-dr!lfted as below: , . • · 
ecular basis, T canm~t see how we 'can prqvide for a strtctly · . No sacramental marriage solemnized before or :~fter the· 
nonogamous sacramental marriage.· In early Hjndu .Law commencement of this Act shall, be deemed to be, or ever 1 secon8 .marriage could be validly contracted on cert.ain- .. to have been, invalid merely by reason of the folloWing 
~II defined contiligencies. In my op:nioli. polygamy· causes namely~ . . · : .. 
llllong ~indus should be restricted to similar cont.inge~cies. (a) thRt the parties to the marriage did' not ~elong t{) the 
~ practice the Hindus are not polygamous. Restricted same caste or are. sapindas of each other provtded they are 
~lygamy of the nature cont'emplated by early H;ndu L_aw , not ~ithin tbe degrees of relationship .prohibited by the 
I not injustice to the mothers the ;ace. . Act; or ' . . . : .· 

. . . . . (b) that the consent of the bride's guardtan m marnogll ' 
· District Judge Allahabad. . · had not been obtaihed. unless there was f~rce ·or fraud: 

I ' ' · · · . th p · d d that the yalidity of a mamage sGierinu:r.ed 
1 • , am not in. favour of any attempt on the p~t of 6 . roVJ e rovisJOns laid dowri in Sees. 4, 5 ~tnd 0 
~~~ature to. m~roduce cha~ges of ·such a drastic na= · ::trb? c~afl~~ied in a court of Jaw within a year o~ thP 
Iinde ltws relatt~g to the Hm~us .. -The. attempt \o cd hie ma~ia"e or withiri a year after the commencement of the 

u aw relatmg to vat'iou.s subJects !s a ve:Y au a. A t _;h. he er is !liter. . . 
~e. But there seems to be no· justification for mtrod~cn: ' cT~ do1~w:y with' unnecessary controversies on the sub
:~ges. therein. ,which . are .. fundamentaJ!y oppose ' , . t the pro'visions of. Sees. 4. 5 and 6.have been made ap· 
·Ill u ~oncepts. of .law .and religion. . . . . * . l~fcable also to the sacramental marriages performed beforo, 
· · * ' * ' · * · · . ~he commencement of the Act. Provision !bas been made :e ropoved law relating to. Hindu. mama~tes -~ als~ t to recognise marri~,ges between parties who nre withi~ 

se . to Hindu ideas regarding .marrlllge~ The· 1 . ea 0 ~~e de Ms of :relationship pwbibited by the Act. Pro VI·~ 
:~ehlS foreign .to the Hind? law and. r?ligion ~ut dtv;e sion hfs also been made for the parties to undergo a civil 
. e _a necessary concpm1tan~ to .c1vil marJ;Jages. e t · · , · 

'· '' 



r· < . • · · .1~ '· 
· marri;ge. ~ ~se th~ \alidity of their saw~entsl marriage may be l'.xtremely limited; I am' also. of the ~plnio~ ~ 

haa, been challenged lfnd' decreed. :To stop vexatious liti: ~he right oi disqol~tion of marriage should 1;10t be one si( 
gat.ion peliod of llmi~tion has been p:rescnbed. ·.. . , and sllould be available lo.bo~·t~elhusband and, thew 

f , Monogamy being reco~nised, 1t·is very necessary that under a sacramental mu_l'tlage_.ln .JUIIt the same way a ~some ·provision regardibg disaol.ution of ~~&eramental. ~ar- , ayaija~le under t:be ~dia~ _D1voree Act; . 
8 

riagea should 'as wej.l be made 1n the Act. The Pt:O-ViSIOn,s· · GHULA.M HA.SA.N• 
of the Indian,Divorce Act'aho~d be madeapplieable to_ au.. I • • . / 

· . suoh marriages. The husband should further. be given a 17th August 1942. · vtlg 
· right to seek divorce in case he has lived with hi& wife fbr· -·--

. over '1 years and no isslie has been born ot the wedlock. · * * * •· * . ~ . Se~. 8-26:. no m?dUIGe.Vion app~ars' to be ~~lied for. .f • The question of marriage ia one which should ~bvi~lll 
. ' - hi'. decided by Hindlls themselves/but the.·propoa!llseex 

.Fro.n t~e Registrar, Chief Court of Qudh. '1.0 be sound. lt -aims at the abolition of ,polygamy 
I am directed to tend bere~th cOpy ~ ophtions of the agree with the,· opinion exp~ssed. bY, J usti\le Gbula 

Hon'ble Chief.Judge and oth!U' E'.on'ble Judges '>f this HAsan. ·G .. · R·. TRO .. A."'. 
Court as well as .of the District .Tud'es of Lucknaw, He.rdoi .. "~ D 

. Gonda, ],'yzabad and S~tapur on the bills to.ameu~ and ,. ' ., I ·. ..·. _Ohief J~dg 
codify the Hindu Law relating to intestate Succession and 22nd A.ugu&t 1942. • • , 
Marriage; ' ' ' · . . . ' ' 

1 
......__ . 

. · : ~ . -, . · ~. ·. . .. · . The District Judge, Luckn<>W> , 
. . • OPJNIONS: .· · . . · *. · * ·. *. . : * · · . * . ; • , :, . I feei.. very great difticlllty 111 expressmg any 'lpiuion ( 
The Ron ble Chief· udge and C?ther Ron ble_- tbe·bill as the question· of marriage is one whloli. h 

Judges of ~he Hon'b~~ Chief Court of 0\ld.b:• ~ ·obviously be .d~cided. ~Y Hindus. the~s.elves, but th~ ~~ 
. • •. . . · * · _ *. · . * • posa\s seem to be qmte· sound masrntich as thev aboij1 

• . ·The ·proposed enactment deals a ·1 matter of p~amount polygamy whieh practice _is not .in con~o~ance wi_th m?dej 
· .unportance ~every society. Some of the ;uu:xent rules . idea~ of moral'ity .. Both the Hindu C1vil Judges bave el 

governing family relations have not .been ab~e to stand the pressed their !1pprovnl of· the proposals, and I .arrl ~onte1 

strain of the pressure of th!l circlimstanqes o! modem ,life. to leave tha matter at that. · ' . , • · 
. .. Section 1. No comments are necessary.-· · · . ,___:... ·• 

·: .Seetion 2. Defl.nitiou of the ternm .would have been: The DiStriCt Judge, Hardoi. · · 
preferable. ·. .. · . . ' . · . ' · I ain not in ar,:eement ·with .some of the: important pr< 
· Seot!ons 8 and .4. ·~o oommentl ~ neces~ary. ; visions of the,B:lls and am thus unable to·view. llie Bill 

. . Section Is. Slle~dication of ceremon1es-:es~.enttal t~ a valid. with favour; · 
sacre.m.ental-marr1age lays down the essentlial reqwrem,~ts 1 • · 

. . . of a sactamental maniage' in, Cl)ntradistinetion to unneces• ' • ' ' . :b' " " -. a' ' 
· s"ry fonnalities. · . · · . 

1 
, · · istrict Judge, ondli,. 

' · Sections 6 &l)d 7. No,comments are necesaa11• ' 1 fully. agree ~·the' proposed amendment .. 
Sections 8 to 22 ... These are In ' substance r~etit~n of 

.. the provisions of the ~pecie.l Mamage Act. _ ~ ·• . . The District J ud.ge, Fyzab~d. · , · · 
" · W •. Y. MADELEY. . 

4th Augilsq942. , 
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' • · . * . '* ·; * . · ' , . , . ___ , . . , . 1 welcome th.is Bi!l as w~ which ~ tO nboli&h pol' 
1 • Section .2. 'l'pe w'ords "prnvara" should be defhied. · . gamy ~mong the, Hmdus. ·. . ·. . ·· · ·. 

·, Section 4(a): · The husband should be allowed. to take Section ·8. clause (3) ~pbes to Widows a~ we~ .. S~~Ol 
another Wife in the presence of .. !iving wife .wder some 15 and. section 28 do not ~?nte~plnte II. wldo'! -~ obtaiUIIli 
cirelllli!'~OO.S such ·as when tb, wife i.k ~1\rr!ln. . . 1 the consent of.~any .gu~~an m. mamage. I,, ,])erefot$ 

. Section. 4(c) and (d). The provision: should not ~to 80 . propose, to clan.y the pomtl, that the '\Vords 'except widow 
··, far. On~ should . not be allowed t:o marry 'within five ; be added after the word 'party' in section 8 .cl~~-~·(B) .. 

degrees. . • · . " . . · , · · 1 --· .-- . • , • • 

. ' . Section 8 (1), I would ~llow a husband to take another. ' District Judge, Sitapur. . I 

. wi!e in the ,presence of a, living wife under 'special circmri· .. ,*. * t~e proVi~ons ·~s embOI}.ied. jn the t~o bills. 11ppea 
• ~t~n~es. · *. . . * .• .' , ~o be sa~1~faetory, but there appears thp necessity of ~ak . . ' * ' • u~ proV1f!lOh for. the f9llowihg ~ the' IDndli Code bill, Jl8f! 

' 'P. c. AG4RWAL, • ' '.I 

12th August'll.l42. • · Judg•~ . Aft~. a marriage, .not ?therwise objection~blE). bas belli 
. . , · : ' sole~ntse.d and ;entered 1nto good faith' b;y the parties a1 

• , . * ·, _ * ~ • , · · . • \ * proVIded m· sect!on 5 ofth~ bill1 it.should not be ehrulepgtl(l 
, I am in generul agreement with the . provi.sions Qf the ~ any party ,on the ground. that theru has been uny .errol 

P, ropoee_d bill re, latin.' g to :Mama ...... ·among U'-dua·. ·The ·bl'll tn .the.perfor~ance of tile eeremQ!iies or ritus1s as l:Ud •--.l .. - .D.JJJ dewn m Sect1on -5. · . · · ' . · · · 
lll\oNilu.ces ~he striCt tule of mdnogamy both in the case 'of · ' sac~ental me.rria~e and civil ma-rriage and :Uq~s at lihe • . Th?ug~. I.' am a~are_}h~t· in smne &,untries, tliere is a 

, a~ohtioq of poLygamy. It makes no proyiS'ion for dis~olu- leg1.1l Pl'9VISIOn to obpam th~ (lOn~ent of the guardian w)lell 
t1on of mam~ge ~ any .groUnd what~ver in the !lase of ,the ag~ of ~e parties tG the matri.age ildees than 21. I do 
sacramental .mamage, though this right is recoanised in not tNnk lt-n~cessary to enf~rce. this in' the, preaeJJ.t state 
th,e case of a eivil mllrriage by. the application of the Indian .oil. Hindu Soc1ety. I am o!. opinion that if this provi~ioD 

. D1votee ·Act. under clause 21 of the prop'osed 1»11. 1 ··am '(t~tde. ell! us~ 8 :sub-clause · 8) is retained it is Iikel · to 
.not unconsc!OIIS of ·the fact that a sacramental marriag~ stre~gtben the 'liand~ of l~s• progressive ·~lemf)nts flu bdu 
·predicates. the existence·of ~n 'Indissoluble union aceoriling .Socle~y .8l!.d, to hamper the free exercise· of choice 'by pel' 

· t~ the/trict ru~es of the H!ndll Law. but as th'e bill pro· · ~ons InteXJ.dmg to marcy.' l. think a in\nimum of 1B yeal'l 
ndes .or -~a-dissolution of me.niage in the case ot a civil Ill the oa~e of. a male a.n)l of .14 years in· the eass, of the 

, mamsge .1n a?cordance wi~h the provisions of the Indian. femall) :v"n meet the neces.s\ties of the case.·. . 
1 

Div?rce Act. 1t seems reasonable that a similar ·provision · · · ' · . . . 
. shoUld~. made in ~be case of sacramental marriage, how· · The Ad'tocate General,- ··united Provi.~oes, 
· ever,,lUlllted and restric~ed •. the grounds p( dissolution of • , . · . , Allahab&.d. -· · · · . ·. . 

mamage may be.' If .thi~ J!1 not done, the result will. bil * · * · * · ' 1 
· 

that sacnmenta\ marnages m course of time wUl b ' I · · · * ou~ of date and will be 'the -e:xception -rs.Ui,r than th::i~~ . 11m in agreement .with the. Bill 'to coiilty ·the 'Hindu 
'!~~b the pr~~ess 6f modern ideas parties will be far inore Law re~ating 'tO marriage. The provisions made are 
r....uy and wtlling .to e~ter into a civil m~age than into a. tnost!Y, m acoordan-ce 'With. the 'prevalent. f~s of 'Rindll 
sa~entai l .m.amage.. I!' t~e .institution of sacramental bamoge except that the marria!le among the Hindus haS 
ln!lrr!age s to b~ retam.ed, I thmk some provision for dill· een now ~a de m?nogamo~s. I entirely , appreciate the 
eolution of lJ18l'fl8ge should b a th h 0 modern fe,Ung agamst polygamy ana I COD""Iitulate ~ 

· . ; · . • e ma 8• oug. ~he grounds Po~ttee upon: lihe courage ,which they h:;e · sho\VIl, ill 

' .• ,.t -~ .,• -, " . 



. . . I . . .. 1a . . , 
rescrihing against polygamy. 1 support th~ Bill as I sals have b . ci fa . bl 1 b • II I • " 
~ that polygamy is an evil w)tich should be put dow~ l am of ~:: re:tve th voh y y ~e. pubuc ~t .wgB. 
by legiilntiob. }lumero1,1s cases .ha've been ob8erved where . tio t opt on . at . ey ave 'hot dtrected thell' attlln· · 

1 pxeviousl1 married· wile has. been· abandoned or neglect· 1 is Ru~lou~ili:ry ~porr:ut aslljct. of .the matter. ln~a 
ed and another taken. into .. marriage .. ·These are very. ead the ocean 8 hopei e 01 Y .Po~u n:d Is a m~e ~~ m 
cases. and should not ~e a~owed ~o rec?r· . : , . · p~portion: • 1 may :!re~~:~t~ese IB~~~~~:n~~~ft 

Jn clause (7) ?£ th111 Bill I ~11 go further and seek ' WI~ the populations living in towns and with families 
remedy by ~pplymg ~he protectt~n oontempl~t~d 'in that havmg modern ~ducation, provided it be' assumed that 
clause 'to all aecram~ntal marr~gea . soleUF,tzed even such a pa~ of H1~d~ popu~ation has lost all beliefs in that 
before the. comme?cement. of ·thts Act •. So that cl~use . port of Htn~u ~hgton w~1cb is aliected. by these amand· 
(1}' JPII.Y be read _ No sacxamental m~r~age solemniZed m~nt~. An •Indian L~g1slnture must have before ita 
b1fore or afte! the aommenc~t~ent' of t~ts A~t ·shall, · bll ~ul:ld s eye~ the~ ~ndition. of· the rural population,. their 
deeiJied to be, or ever. to b:ave lreen, mvo.ltd:... ...... . . I ~eliefs, theJ.r .-ehg~ons, therr sentiments their modea of 
8111 glad l;h~t the p~'Vision ~bo~t' lihe di!ll'Uptio~ of a joint·· · life, their , atutude towards their females and the like 
}Iindu .fan11ly and ,t~e appl.IC_atton ~f the Indtan Succe~· facto~. ~hey must k?ow that these Bills RWeep away 
9jon Act;. to tb~ parti~~ of ~vil marpages. have• been abro· "! a stroke of pe~ ~.cherished traditions of centuries. . 
gated. a.s the~e. ~rovtsto~s were great hmd;ances to, the Jl;very student of J:llndu Jurisprudence 'knows the ·81mple 
·eelflbration of c1v1l m81Tiages among the. Rt~dua. I sup· fw:uiall,lentlil prlllCiple of ou.r _ureut and. l:Horiouti . system 
pori this ·Bill in .lts entirety. 1 .' ~ • ·, • · th.a~ our Lf.\WB are not mtm made. ''l'lley ·are. divwe in 
I may here pom~ o~~ t_hat ~e Comm.tttee bas not ?.oilSi· orlgtn: · ~ will quote a very hign uu~h.omy ou tills pomt-· 

dered at all the ev1l so wi,dely prevalent ap:~ong.lihe Rmdus Dr. Uanga ,i'law Jha, a fP'ea~ modern .wdlan Or1ent.afult 
of stipulating dowries~ a~ th~ .time of marriagll. · This evil , · aud a great bcholru: of bllll.sk.rtt tmd J.:1u.tuu .1.~ehg1on unll. 
is so l'JI.mpaut iu the. Hindu society anti its results 80 : . .l!otlllcs. .lie ,says, "'l:lle .LIJ.w of tile J;l.u.tdus lute. evety,• 
disas~PUS, that &tt.empts ha:ve ,pee~ made from time tO,' ~tng else COUdUUI ve to .the welJ.a.re. Ot lllall 11118 ItS SOUrC~ 
time .to get rid. of this practice· b)' social reform but· have , .m W.e revea.teu word ot ~lltl ~ e.da. '1:411 S:l,!udu will 110~ 
proved useless. I Nearly . in all' the higher classes of the adp.u~ 'O! QllY otller source !Or his l)hutlllll. Jaimini long 
J:[indus the fath~r of the ~ridegroom stipul&tes beforehand 9tUor{! tile mt.ll' century ~ .. ' U. iurmwatea i.u his ~b.utra 
what sum of' money, what amount of 'ornaments u)ld 'other tile ~lll'lle propos1t1ons 't.Uat· (aJ wna~ te good for man C8l.l 
things will be given a~ the ~e'of marriage •. Many fO!XIi· . be learned from the Vedas (b) it can be learned from tne 
lies have been ruined. be.oe.use they ·had. to marry their · ,vedas·on:'y aud.lCJ whatever the ,vedas say mua~ b,l! true. 
daughters under· these stipulations and many ,a girl. hal! . 1~18 supieme llu~oont~ of the Vedll1s bused upon Its own 
remained unmarried OWing to the 4lcapacity: of the- father· ett;ml~ an!f.tlo/llUtable chllrfl!)ter: taccordu\g to the J:'urva• 
10 pay the· stipula.teq amo~.. T!l.~us!i'?ds· of such piti· .Mtmansa attd Vedu.n~a and .upon the fact. of i:s b~ing the 
able· cases are to be ~een .m lihe Rmdu. society. I am, the. w~~k ·of. th! ~IIIWSment, :God (accordmg 1 to 
tlietefore, ,of 'op'ill.ion. th'e.t adva.ntage sho11ld be ~eJten of . ~ya.ya) · If we trace . the grow.tb und evo~u·. 
marriage legislation to 'prevent this ~vil. The most efiee· . ttoll, of Hindu Law. from the ~1me .. intmemor1al 
uv~ w,ay in which thia !1&1l: be done is to· ma~e stipulations . _ do"':n _to thl! . ~ommence!'Dent Of .tbe British . Rule in 
at .the time of. marriage ·a criminal, off~ce· punishable 'in· lndu~· we shall .fin.d ~hat the ev~lutton took place at the -
the first instanQe by a. heavy fine and, if repea.~ by the . h~s . .of our ~&h!s ~-~ first ~tance who framed. their . 
same persol), by )mprisomnent. ; .Safeguard,will, h~ve to be • SmrJ~$ .on the prmotples of. the rules of th~ Vedas moor· 
provided to'sa.ve inn:ocent persons from. harassme!lt but pora.ting such rules .or amenclments of the~r own to suit 
the evil must be prevented·at &ny cOst. · · ' , · t~ o~ange~ con~~ons of time .but, they ,di~ it ~ot iD 

• · . ·· . · ·· . · . · vtolation of the ~e. law 9ut m c:onforauty w1jih the 
· ·. · ~ · same1 At any: rate 1t has,to be admitted that they never 

M.f. Th¥:ur. Pra.ila.d, Munsif, ~ijnor! · ·,_. ; · professed: t? lay down any, new rule of law for they worked· 
" ' · · ' 0111 th& same fundamen~al rule· that Hindu . Law ·wae 

The Public·has .llOW ·liefore it in .~e t9r~ of two_Bills Divine .Law, La.~e1• · Commsntators (J::l,ibandhakars) · who 
the. conc7et~ propose~ enactme~ts w~ vitally ~ect. the· ,digested and ·COmuianted iollowe.d the &arne process and'· 
en~e .Hindu ~opu.lat1on o£1 l?dia.. If we carefully. ana~se ·the Hindu ~aw :was e':olved and ~ad its growth under .such· 
t~ :&1lls we ,find that ,the a~~ors had Pni:Y

1 
one de~te a process nght up. to. the estal:1bshrpent of ·l;he rule · of 

alffi and pu;pose to accoxnpbsh and that IS, to put mto Ea~t lll.dia Compagy. The King under the Scheme of 
aetual.prac~e t.he a~o~an, Qf In~epan~e!loo. for Wome!l .• • Hindu Polity iil1,1o~ a legislature. He is ~ubservient to 
There IS pothmgvels.e·.of a.p.y p~acttc~l uj;1~ty 1D t~ese Bills .. Law a.s much as the meanes't of his subjects .. He has to 
Had it been a mere question of codifi.ca.tion of ~au L~w · .administer the Di'l(ine La.w. The present Legisfature baa 
much. con'troversy would, not have · ansen fo~ there l~e . therefore no powers. to legi,slate. .fu the whole course of·· 
Legia!at,ure's bu~(!SS would only' have been to ~lll'S~l •. the long and bbary :history of ths growth of Hindu Law 
the· rules of llindu La.w from ·out; of the,' ·Smritill and . suclt1 a liold. d:gression. has never occurred., , The most 
Nibandbas and ftom caso· laws fa~ e~tabhshed bY, · the modera and the most learned and authoritative of · our 
liigh Tribunals of the land. ~he Bills attempt to. ~81)-d . cojniJientatois, ·namely Vijooneshwar and . 'Jintutvahtlll, 
the Law and amend it· not ox!. the fundamental. prmctplUees · could nq't 'go 'to the length of laying dowti. or of 'saying even 1 

of Hindu. Law but in violation. ~f. the ·-same •. Wh · 'Jndi.r<letly that they ware laying down any new rule of law. 
makj!lgt}lis statement I'am .. not unmmd.f1,1lo! the att.ehpt The present piece 0f enactment is an open violation of. 
made by. the Drafters tlf l;he Bill to, p~t up a. str?n~~: . · th!Ni fundamental, ~rinciple of' Hindu Jur!spru~enc~. I~ 
that the~~: ·proposed amendments· at:e m k?ep1ng Wit . e · a referenaum were to be made to the entrre Hmdu. popu
texts of. Hindu Law. But so weak is. thetr aa~e _Qn :~t . 'lation even the most enthusiastic of the reformers .will 
score that tht1y li.o,ve ·had 'to eonf~ss at pip.~. m ,ell' not doubt the defeat-by a vote of 99 per 'cen't. ·Can we 
notes ·that they have ·departed· from 'the letter and· sptrit. believe that Hindu India of over 95 per ceD;t. of the village 
of the Hindu Law and that to serve one purpose awl 011~ _ population will tolerate such opeu, mu~Uations of their 
purpose alone which is to put the women folk on the ~eve . Lad. Will even the orthodox res1denta of towns 
of .absolute equali~ with man.,. They have·· attemp~ to tolerate them? ~'he function of ·a 'Legislat.~re is not to 

1 quote' s~riptures but stray. rules of scri:Q_~ures ca~ be quoted . impose Its con:victi?ns by enactments upon t~e people. 
by any to prove anyj;hing, for SO· v~st 18 .oll'f literat,ure 0.~ Its right f~ncti?n ,te to ~egialate only on subJects t~at 
the subject. My humble attempt lU thts s~ort .. no~ .m already aXIS~ tn the notJons of the people. They gnte 
(1) to show that the Bills are against the whole s~~ucture legislative. s:metiofts to rules already accepted by the 
of.-Hindu Law· and Hindu Civilization and 9plture and masses. Sb! William Jones than whom there have been 
against l;he whole fabric of Hindu' Social Life, (2) to show 'very few' others who !lad .made. a ~ore critical ~udy of 
thllt it ia inopporturlfil and untimely. or at any ra~ far our Dharma Shastras, observes m b!~ Pt;eface to. hts. book 
!~head' of the nptions and the exp~Jetatlons ttl~ So~t~ty ~s Institutes of Hindu Law as follows!· .It IS a ~axtm tn the 
they.-obtoin among the vast mass of· humant~.livmg. m science of Legislation and., Government t~at Laws are of 
the r r l · h lives ·properties .and rehg~!>n are tD no avail ;without ~annel'll, or to erpl~tn ~he seo~nce 
he .611 Jtal~~e~ft;~:\y th~se"Bills Bl':ld' (8) lastly to~ s~ow. ·~,ore tully· that t~e ~est. intenderl · lellJAlattve ptov1ainn · 
that there is no necessity for any suah .en11ctm~ts.: , would hove no benefietal ~lte<'.t even at first, and none ;Rt' 

.. . ' · ' · · • · . fi t . The all in a short ¢ourse of tir_ne urlle~R the~ .were co~~:en1al 
I 1hall start with \he last t":o pohts th!ir · rGpO- ;to ~e disp~tion and hab1ts, ~ the rebgtous. preJudices, . 

framers of the ~ill~ seem td be satisfied t at _ P · · 
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'and approved hn~lemorl~l usages 'of th~ peop}.e for whcun has ,ak~ady ren~ered to the slster sclen'ce d ~hylolo~; •• 
they were enacted specially of that people un1versally and Dr. .l:'nyanat~ s.en, one of the greatest . Hmdu .l..a 
sincerely believed that all ·their .ancient. usages' !llld estab· Sc~olars of his timeS, r!ays that any ?ne who has had th~' 

· lished rules 'of conluct had the sunction .?f an act~al ~ev~· r,at~ence to f~J!ow the course of H;mdu. . J utisprude11ee· 
latlou.from heaven". It was ·in comphance. :w1th th111 will be convmced th~t much'O~ the hos1ile·nspersiona 
ma:cim, suys he, that the Legislature of Bntam 111lowed that .ha~ ,been cast ,a,gam.st the Hindu La~ by some .abl& 
the ..limdus to be governed ·by their own L~ws. Hence. hut. il!·inforn~ed critics 1s. the, ·re~ult of 1gnora~ce and 
in matterS religious such rules of condu~t must scr~pu• prejudice actmg ·and reacting , upon each other'·. · 
Jously be followed. ·I admit that if a law IS passed qwetly · * 1* . ' : * * * ' 
unknown to the people and .is enforced and the peo~le * ~, * * * * * 
have no opportumLy to analyse the Jaw. and _find out l~S The. Codific~tion. process. in, .Hindu Law should have 
true· imports and have thereafter to llccept 1t _perforc~. 1t. been a mere d1gestmg of the Hindu Law ·as settled 80 far 
cannot· be. asid that the peopre . at large ·,have g1ven.. and as being ~he rul~s o.f. th~t Law. evolve~ throu~h tha 
consent to the same. * * . · · *· (;omments of Authontative Commentators. It showd 

·* . *, * never have .been to. ch~nge and introdu!)e provisions 'that 
so~ far, our laws were shaped by our Rishis or by <:lorn· ·strike at .the very fundamentals_ of the Law and the· 

menta tors wha were great .l:'andlts, people highly learned Dharum. I emphasise. these Comments ot authority not 
iu all oar i::ihastras who ·cowd have a Coll!parative know- with any idea of suggesting any demerits of our mQdern law. 
ledge of-all the Sll)ritis and Q( the customs t~nd manners yers· as lawyers. My•point is that -Qiily those who hav~ 
of our· people at the first hand and· above all who had · studied our entire system o£ Law· the Dharsma Sh~stras 
implicit faith in the truth of iOur ·great religion and culture,, the PhUosophy, the _Logiy, the Smritis, their Nibandhas' 
They were thus, the best. persons to say w~at the law the ·~urans .and Iti~asas at their s?urces are only ~roperly 
should be for even where . they' might intend to Jay down quahfied to undertake such a bus1n~ss. of ov~rhauling the 

'·n~w rwe it will be a mere supers~ructure on· the Vedic L~w for the !ules f!;amed by them. will be mconsonance 
or Shastric foundations. Meaning no disrespect to our ... w1th the Entire Bas1c w~Ole ev~n where they would 'sug
present'day Legis,lat'ilre we will not be far from the truth gest changes. Si:lch changes w!ll not shatter· the fabric 
if we say that. 'there ¥e veri few su~h' members who ·and the' foundations upon which our civilization and cui. 
possess that 'requiSite merit which our .C'ommentators at ture rests. · Beside.s such _personalities shall have the 
least· possessed·. Can the framers in all conscience say !IOI.lfidence of the masses and th~ orthodox classes. · This · 
that the new law is ixt conformity .with our Hindu Law? :has the process of ,evolution in the past. The Muslim 
·, As to. tue beli~t tllll~ \here is 8 consuleranfe response :Ru~ers were very. wise in permjtting ~ndu La:-v to ~e Jeft 

, from the public tor ~ue piisslitg of such a !t1W I beg _to to. 1ts ·own votaries .. The. Eas~ Ind1a ~ompany saw the 
. ditie~ mos~ respectfully. the pmut .ls whose response)s· WIS.dom of· the .~1usl!m ~{~ngs and contmued t.he, same 

sought, is it tile response .of a haudtul of J!:nglish educated po~cy ~d so .d,ld the ~!'lhs~ G:?verll;Ment. The re~ult of 
man or of the .vuso ll'lB~s of th~ Hindu puulic tha~ lives th1s P?~ICY ·was, t.b11t ~he Hmdu J: ur1sts' of· the emmence 
in v1liages or ·at uny ra~e of thpse of the l::lansJUit knowing of Y11na~eshwa~,. J~mutvahan, . Raghunandan, ... Nanda 
l'ali.dits who know the ~hastras and who in some measure Pand1t, M1tra M1s1r, Madha:va, Nilkantha· Bhatta and a 
jead .th!l rnQ!lses m matters of 1>harma1 1 a~ of opinion boa:rd of oth~rs.,gre~ up. and compiled~ ~ook~ that may 
J,hat the latter two classes have not·yet known if there is stand .compa.r1sons w1th any .leg~l expos1t10~ of even the 
even such :a proposal · before t~e .t..eg~siature. 'J.'he l:lills ,. mo~t advanc?d of the Mod:rn Wes~ern ~ urists. This. is 
were published in the Gazette 1111d 'some lawyers and 1 not. -a me~e 1dle brag. Emment Or1entahsts and scholars 
judg.es gb.ve their co=e~t.s. 1t is a point to be noted in of the types of Sir William Jones, J?r. Jolly, . Mr. Co.le· 
particular as to how many of ~ose persons who read these _brooke Macreghten a~d , other . German, and .'English· 

· gazet~s. and cared to offer sugge'stions could be S!lid to . students o~ our J unsprudence have &howered ' p~ofuse 
represent' the two classes of men ;mentioned. above who praises-on .t~am ana conf~ssed recpgpitio!l of our system 

, of all the rest are the only persons- whose opinion should of law as bemg of· very h1gh order. There are scores. Qf 
coUDJt on such a. subject for they constitute over 95/er .. such person~ges in Ind,ia who, ~an accomplish such a task. 
cent. and are really affected. I hope to be p~rdone .il Before rushmg up to the Legtslature it ·Would' tJ,ave· been 

· I say that a very small percentage, a negligible percentage highly expedient on. the part· of those responsible for the 
of our present d11y +u.'l\'yers and- judges and s_tudents of Bill to have summoned an assembly of such· Pandits and . 

. law have had time or inclinat.io!ll to .know much•or. ever a scholars and asked. them to discuss and evolve a scheme 
bit <?f the Hindu Law or JurisprudenCJe., What value can tor the codifi.ciation and amendment .of Hindu Law. Such 
and should. be attacped to the opinion of. those who know persons' w~uld have. also been. called 'to sit on the select 
so little pf t~e Hindu Law? :By Hin!lu Law 1 do not commi.ttee and .draft ~ Bill. To my. hw;nble ,. mind the 
mealll, the Hindu ·Law as commonly understood namely · answer to questioners Issued and made ·are all valueless 
the rules of Hindu Law J~id down in the case law, for a for' ~he reas?n~ sugges~ed above.. What· can' .;; Dawyer 

: kn~wle~ge ~f the ~atter Will p.ot be .of .~uch value £Of the however e~IDflnt contrib\;lte towards that 'subject if he is 
leg~slation like the present one. 'fhe be_st. course ought supremely Ignorant of our Law and J urisprudelice? And. 
to have. been to get the Bills translated intq HindJ. and ' particularly so when in addition to his ignorance -he has. a 
Sanskrit and to have subm;tted them to the examination feeling of abhorance for all our la-ws and Sharlimas. The 
.of learned Pandits of Benares, Shantipur, :Nadia and. the whole Bill itself t.hough attempted to be couched· in 'the 
like a~d got them advert!se~ in ~e. village. sid.e ou an language .of i::lhastras betrays· ~hat contempt. ·I shall close , 

· extens1ve scale and authoritative op.mlon. of Pandits sought., alter saymg .a few. words to those of the supporters of 
for ·the same. We should not thmk · that there are not such revolutio~ary . changes and particularly to those of 
~ery 'Jar~e number of sue~ men in the coul).try with them "who go into ruptures at the.. bar& mention of the, 
liberal y1ews who could have be~t been cowulted. . Twelve 'Table but shake their heads at the mention of 
' * . · . , • * the name 1of Manu a?d talk 11bout our 'feeble civilization.' 
•. ~will by.way ?f digression q~ote some .very high ateo· ~d. :c.ruel .aQsurdities.' witho.u.t feeling, the absurdity _Pf 
nt1es on the menta of these anCient law g~veril and on that · crltiC!smg upon a ·subject whtch 'they h~d rib opportumty• 
of Hindu La~. I am compelled to make the digression as to. study." .I think it is highly undeserving when we 
I ii?d there, Is a deep rooted contempt even ·a':llong the · with some h1t. of 100dern education being to feel that we 
li}dl!ln students themselves about the mepts of our ancient · are· necessarily wiser and .that our Rishis and Law givers'· 
law and ~ hope to be. pardoned if I say that the Bills are ~ere antiquated in tl~eir views. .Let such men :read some 
the practical reil\IJts of such .notions. Mr. Mayne by no of the' commentors I have .mentioned above· lind' let t\lem 

' lllllans. a very symp~.tb~tic writer and ~hough of;very .high , f~thom t?e· depth of thei~ Juristic leiu-ning .and· abilities. 
authonty observes Hin4u ·Law has the oldest ped1gree 81r Franms Macnaghten. smd while speaking of the Hindus. 
of any knovyn syst~m of ~urisprudence. and ev?n -now it "T~e merit of .hav;ing,,been. the founders. of their ow~ 
shows no $lg!IS of ~ecrep1tude. At ~h1s day 1.t goven;ts J unsprudence cannot. be den1ed to this people, and those 
races of m~n ext~ndmg from Kash~ll' to Cape Comol'm . who are. at aU conv.arsant. with. the decisions of our courts 
wh~ agree ~~ .nothmg els~ excep~ the1r sub~1ission to. it.·~ will a~lmowle~ge the analogy which ex:ists betw:een some 
While descnbmg the mente of Hmdu La"! S1r Rash Behar! o., the1r doctrmes and some of tile texts which· I have 
Ghose observed "Hi?du Law ~II at no di~tant 'dat~ · cited from the. Hindu Law.' Where this is not .to b11 
~nder the same_ serv1ces to Jurisprudence wh1ch Sanskrit f.ouitd_ a comparison ·may• in sevelial instances be. made· 
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hout disadvantage to,. the Hindlis.'' This is . a com.· General Secretary, Oudh• Provincial Hindu 
~ent of a f~reig_ner -about the meri~s of o'ur law as 
og 8 very sc1entific sy~tem 11s. good and even better ' Sabha, Lucknow. 
n th~ laws of the Y:~st. The irony is that while thp.t · * · • • * * 
~on of. the west v;liich h11s h~~ _op~ortunities ?f study.. .Section. 4.~Add cl. (f) as below:- , 
some bit of our l11w and CIVIlization. have been pro- Sacramental marriages between Hindus, Buddhists, 
~ing our greatness, our o_wn men who have had some Sikhs and Jains are permissible. ' 
of English education hav~ ~een. insisting that our . (Note._:Th:s is already the case under present law which ' 

lure is a relic of absurditi_es a~d our laws are alLmeant . may be doubtful only about :auddhists.) · 
y for pastoral and nomadic stage of Iruman civilization. Section 8, c!. (3).-This clause should be deleted and 
! greater irony i~ that ,s~ch ·educated men do not know clause (4) made clause (S), 
,0 a bit our glonous hentage. . They do not. even know SBctions 10, 11, ·ls -and 13 . ...:..An restrictions requiring 
;here is any such thing a~ (Elindu Law or Jurisprudence· notice to Begistrar and postponment of murriage in case of 
1rt from what Anglo Indum Courts :have laid down in · objection or sui~ as also that concerning 14. years' resi-
1ir decisions. They do. not know even the names of deuce• within the Begistrar's . jurisdiction, sbould lie 
: Smritis ~r Sha.s.tras or. even o£ the most modern com· removed. Some· suits take even three• or four years for 
mtstors" ;ret w1th all that they p~opo.und witll ··tha£ · declsion in their original. and .appellate stages and to 
ltlrior air of ignorant ltnowledge which is specially their . postpone· marriage' tjll then is practically to deny its thking 
n that our: laws are .. not worth the paper on which they place. If a civil marriage be illegal, it can be declared 
I written. Such men should know ~hat there is a .V!IBt . to he such, out its postponment is improper, for which . 
1rature' a most sublime p.nd'scientitic system of our law rich'relatives may file frivolous suitt only to defeat such 
d jurisprudence 'w?ich. ev.e~ a life ~me may not lie suffi- malTiages. ~ven . illegal' sacramental marriages . ~Jan 
1nt to master whwh msp1te of the Havouss of HistQry already be declared void. under certain cases b~. courts .. 
1d time a~e yet ~vailable as a glori~us heritage' for an. . Sooti'on 21.-I>ivoree may be permitted even in cases of 
deserving generation. . . sacramental marriages, only in cases of congenital impo· 
I wbuld appeal to the framers of 

1
the. Bill and' to the te~cy ?.f tlie husband. . 

1gislature not to attach any weight to the mass of the . S_ectton (2~), clause (3).-Th? person c,9ncern.ed should 
swers and. opinions received frOm such ·quarters. The . dec1de first m case ~e or she rs above 14 years old and 
netion of the legislature' is. not t]:iat of ·a body of Refor- the c?urt should dec\ de ,on1y when h,e ·or sht\ re{er~ the 
ers. , Theirs is to legiSlate on the basis of the, well recog. · qu~st1on to the ~ourt, but no~ at the mstance of an mter· ' 
sed, canons of jurisprudence for. enacting statutes. vener .. 
The Laws of' the Hindus' is a . complex affair and the ---
lgislature ·would be undertaking a ~angerous risk in· . ·sh·r·

1
• Bh. "r"t Dh"rm· ., :Maham· "nd"l, Be~ares·. 

1anging the same •on the. basis of conceptions and notions "" "' "' "' .. "' "' 
foreiRD seoula&ms. The' enactment proposed will , · The·~nclosed representation contains. the ·~pinion of the 

feet the fates, religion, the life here and the life here· . Mahamandal on these Bills.· • · · ; 
.~~ otmillions of the Hindus of the present as well as of.. ·.A kind and thorough per11sal of the representation will 
1e succ(!ssive generations., The gravitv of the move mu~t show to yol.!r goodself the ·extent of mischief which the 
ell be realized before the Statute Book fs signed. · : ~iUs' i£ passed into ":Acts are likely, to make iri the time-

--- • • • ' I hon?ured· rerlgious ·SOCiology of the Sanatani Hindu: 

[onor~ry Secreta'ry, Ba_.r A~sociation, Fyzabad. JAG.\.TGAN.J, BENARES CANTT . 
. * · *' . . * · * * Dated A~gus't 11, 1942. . 
In regartr to 'the- Marriage Bilt we ha~e made certain , fu ~onnection ~ith th~ two bills named Hindu Code 

mendmenk We have also changed the. order of .rela- Part I (Intestate .succession) and. Hindu Code Part ll 
ions ;who. should becom~ guardians of the mbior·. under (Marriage) received from various Provincial Governments 
)ection 23. This change in the ordf;lr is. based on .experl: for submission of opinion of Shri Bharat Dharma Maha· 
jDCe. We have ada.ed a new section at the ena i.e,., ' mandai thereon, I am desired by the' Council of 'this All 
lect!on,27 by which we have left untouched th~ mnri:iages India Bepresentative Association of (Sanatanists) Hindus 
~erlormed under other Acts such as Arya Validating Act, believing in Vedas and. other Hilldu Scriptures, to register 
etc. . - . , · , ' . ' 

1 
" : • • their strong. protest against the bills an~ to request you 

:~ ·* . , . . * , . * * . to kindl'y submit this l!rotest before· His Excellency for 
, , . favQ~Jrable consideration and necessary orders. 

! , Am;ndment,, in,: B{lt 11. ,, 2. In order to place before those participating ·in . the· 
' · · . , . ., . · " . · -h ,, passage ·of , these two bills it" appears very necessary 1io 

4 (e):-Instead of \16tli ~dd etghteent ··, . , give 'rather a detailed though brief description of the time· 
s~.c~on 8 (2).-lnstead of. :'eig}tteenth':. add. .. ·~~enty, honoured Dharma (religion) and Ci:e~CI ,(Belief) of \the 

one m ~ase of men and mstead of fourteen add Sanatanist Hindus, according to then:. Dharma-Sha.stras 
''eighteen'! ih ca.se ,of wom~n. (Scriptures) because it. is a misfottune that they •ar~ inno· 

(3)"Thnit and add:-'· 'cently doing something they .kn~w not que to their lack 
"The W~Inan must, If she .had not c~mpleted' her ~1st· o! perfect k:nowledge ~f the prmC!ples of the hoary Dhal'Il!a 

year: have. obtained the consent• of h!lr guardian in mar- ond culture of the llmdos. . . . . 
riage, to tlie inarringe". · 1 · . 3. For the sake ·of coriveltience ~i~du C?de. Part ll 

S · · · .. ~ ' · · · d h' " · · dd relating to marriage will be t11ken u,P first as 1t a~ms a* a 
" octlon (15).-:-0sut . etther party an 18 a d d' t 'h"t t the very root of the religious and scientific 
woman" to read, as "it. the woman has n?t complet~r s~~~~lo : 0~ So.natanist Hindu~ and their Religion .. The 

4er. 21st year the declaration shall alao. be stgned by 1;1 h b~)ll · . 'LJ" d Cod~ Part I (Intestate Successinn) guardi " · · · · · ot er 1 , I.e., •um u -. . , . ~ 
~n .: . - . . . .. . · - .; · 'add . t~ffects. the af,ter:life (,f Hindu~the safeguard!?~ of wb1ch 

.. ~cctwn 2J (a).-Om1t . 1 S1:xteenth · and is one of the most ilnporoont obJects of the rebgtous sacra· 
eighteenth.... . . . ' ' '.· ' ments nnd the very life of Hindus. . • . ' 

·Omit "Sixteen~h''. ~nd. add: "eigl:itee11~h". -~ . ' 4. 'Dharma' nccordin,g. to their.ldeology is ·that Divine 
, In ~3 ,the order, of guardu1nsh1p ~hould lie_ as, follows.. , Might of the A!m"gbty which holds the univers~ .~~ 

(1) the father. 1 ·· ~elps it--both mict:,ocosm and mncrocosm, and ~be t~d!Vl· 
(2).the paternal grandfatqer. · • iluals 01• nntions to make an ordered progress m tbts as 
(S) the broth,er.. well as in-the next world.· nnd to reach . the realm of 

. (4) the ·mother. , Hpaveri , Every rule of Hindu Dharma-Shastra and mode . 
15) the mother:s Jather. · 1 of· oond~ct ·;res~ribed by .the same bas this main object in 
16) the. tl!other's b~other, , , view. It is universally accepted that the :S:indus are in 
!7),the father's brother. . , . 1 foot the pre-historic Spirit,pal Race of huDlllntty and have ' 

(8\ Any, other male agnjl:tlc relation.,· . h 11 . alwa:vs regarded their Dliarma-Shastra to have been re-
Add sect(on 27.-Nothing contained ~~ .the act, 8 a 1 

· 1·d from Above t& the. Sages of yore and not as 'man 
affect :the validity, of 11 ll!'arriag~ so~emmzed ~dl!r , lny ::a: law' subject' to charigetl. by human ·agencies and 
other enactment for the futte bemg m fotee. ~ . ' 
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§e~ula; powers. They .r~d their. Dh~ma .to be ~~na'tan .IDndu!sm. ~ut )P th~. prese,nt ,Britisl). p~riod of G~d.leas 
(Eternalpvhich cannot be subje~~d ·to modifications by;. education-so<llal d!Brupt~on, ~ora~ ~egradat10n and spll'ituat 
human agencies• or secular authortt1es. . ' , . . downf?ll, some. revoluttonat y spmt .ha~ sprung up withia 

5. The .. Vedas and Shastras generally make two !fivl- the, Hmdu fold ItMeli as _a reijult. of. the miiuence of western 
sions of hilman Dharm~ne ordinary, Sadharan Dharma thought aud bus led. loo the .bru1gmg forth of a reformia' 
·and the other speci~l; Vishesha Dharma. The· Sadh~an group1 · • . • 

Dharma means. the general. or univetsal Dh~rm~ which 9. The four fortS of the religious social order are· inter. 
· helps equally. all human b,emg~, all creeds, all nat1ons and. 'dependent and· closely· related to· o":le another·~ 'but the 
·,all communtttes through 1ts d~fferent a~pects .. For exam- second one-VARNA DHARMA-or caste-system ·is the 
, pies, acts ·.of Da~a-:ph"rma, ~.e., .cha?ty,' Tapo-Dharma, . backbone ·and deserves a careful study.. One- of the chief 

i.e.,· au~tertty, YnJna-Dharma, t.e., sacrifices, ,Yog-Sadh,8?11• ·objects Of the caste system is to preserve the pre:historio 
i.e., devotional practices, Jnan~·&dhan.a, t.e:, acqu1r1ng -race of humanity and tq safeguard. its gradual progress. 
kno":ledge of selt, ~pd ?ther p1ous actJo~s ~£ body and The Dharma-Shastras Jay down that Just as for a good crop 
mind and inner feelings, su~h as truth, JUStice, · me.rcy, it'is essentialto have good seed and good. soil, similarly for 

, love, unpretendednes~, re~tttude,, self:control, ten kinds the grn<lual· advancement of the Hindus . it is essential to 
of Ahims~, absenc~ of. egOism, d1spass1on towar~s obJects observe the· pu~ity. elf Raja apd V~ya (blood and seed) 
of the sens·~s, paymg rev~rence. to the ~even claases of through the caste-system. The religious Sociology of the 
elders, ~er~1c~ ·to the ~uru, purtty of mmd and the, body 'Hindus 'and its ingredients, viz., the caste-system ek, all 
and Bhaktt,. I.e., devot1on of God.; all these come und.er 'stand on the granite roc)!: of unchallenged principles of the 
the category of. Sadharan. Dha~a. : , · · ,. . above-mentioned Religion and Vaidic philosophy. 

6. Vishesha D,harma. (Spemal Dharma) means a. part1- · , . 
. cU!ar Dharri:Ia ~hich is applicable to sex (men and women), . 10. The Vedas, t4e ~hastras and the Vaidic_philosophies 
caste (such as the Brahmans, the Sudras, etc.) stage of, unanimously provq that in the (lourse of na~ure the -res-

, life (such, as S~nnyas,, Garhasthya, etc.), and su~-creeds ponsibNity of ·man and woman is siiD;ilar ·to that ·of the 
(such e.~ Shaiva .Dharma, . Shnkta . Dharma,, . Va1shn.a~a · seed arid soil-man ·is a mere depositor of tl:je se~d and the 
Dharma, etc., of the behevers of Vedas (t.e:, Va1dto 'largest and the most impo~tant part in propagation is played 
Dharma). The 'Special ·Dharma of the non-believers of by woman as mother. On. the other hand, Hindu s~iptures 

, Vedas (i.e.·, Avaidic DP,arma)' also will come }n ~he c.ate~ also prove t!iat the ~·sati" woman on. account . of. her 
gory of Vishesha ·Dharma, ~hey are .such as J 9,1na Dhar~a, attachment, and s,elf-~edicati~n , tp her . h~sband, ot an 

. l311ddhn Dhnrmn, Christian Dharma, etc. extreme nature exercises no m~ep~l!dent w1ll o~ lie.r own. 
7. As for .the Vishe~ha. .Dharma of' the Hindus which is In fact she has no personal existence apart from her bus· 

· the oldest Religio~ of the world, it consists 'of the follow- band. This !J:apasya (!l:usterity) i11 shape 9f Satitwa (chas
ingt-They'believe in (1) Vllrnashram Grder of th~ir own tity) enstires salvation both for the husband and for lier
particula~ sociology well protected by. the four impregn' self as' well .ns 'prese~ves purity of the seed and blood in 
able forts as mentio~;~ed below,. (2) Veilns ·and i>ther Scrip: Hindus-the spiritual' raQe of humaniti> Hindu religious 
tures i.e., Smriti Purana, ei;q., as '(lirect revelation #om sociology has therefore ~rescribed great restrictions lind 
the Occult world;' (8) Existen(\e 'Of the ,mighty . Occult taken special ca~e ~egarduig marriage saara.ment and family. 
world, its government and Occult 'office-bearers such as life of the !Hindus. ·, · ' · 

' Rishis, Devas, "Pitris; etc:, (4) Divine Law .of Karina; i.e., n'. In order to keep the onward march of the Sanatanist 
actions and reactions of material body,· Mana (rp.ind) and Hindu race of humanity in the r1ght d1rection, Hindu Ppilo
Budhi (conscipusness·faculty)- .as well as Sanskara, i.e.,< soplly and eugenics a~ of considered epinion that marriage 
seed of Karma, (5) He birth l)nd•the, importance of Shraddha showd be performed with the girl ~f the same caste but not 
and other ceremonies as 'l'arpann, ·etc., hi order to help the, ·' of the same Gotra .. The marriage with a 'girl. ot tl!.e sam.e 
departed s~ul, (6) The~ry of Avataras, i.e., ihc~rnations Gotra. is highly objectionable aa. amoun~~g·to ~rriag~~th 
of the Almtghty and HIS Occult Governors, {7) ,Upnsana; ones own mother. The mar~iage ' between persons 

. Yoga and their devot:onnl practic~s, · {8) .Murti Puja, i.e., ·of 'different · sub-castes of the .. sapte. caste is. ~n~t so 
. Image worship and the scientific theory qf Peeth!l-, i ... s.; hiahly ·objectionable as that between .persons {)f 
rp.~stic circle ,linking it with t~e Occult organi.s~tion (9) · sa~e Gotra. ~ut at present, the purity of Raja ~n4 'Virya 
Smence ?~ .S?dha,As_u~dha-Vmka (to~ch~tlity a~d i.e., the Blood and, See4.is not obs<lrved ~triotly 1n all the 
untouchabihty) m the· mtere~t _of t~e purifica.tton of tli~ · sub-castes and. many new· ,sub-castes have sprung u~, the 
five_ sheaths (Pancha K~sba), wbtch ~ve cover to the. ~tma peop!e professing themse~ves. to belong. to them wtthout 

. ~he sou.l,. (10). Seve;a~ classes ~f YaJnas ~nd .Maha~aJ~e.~, their really being so. He1;1ce ;marrj.age b~twe~n .persons of 
'1.6.,. Vatdlk, Pau;am~ and Tantrtk ceremqmes. for the tndlVl- different sub-castes too cannot be encouraged freely. . ~he 
dual a~d collec~tve. g?od, (H) Sag~na ana Nll'~n~.Isl!.w~·, main object is, fo pro~ect .the onward march of .the natton 
tatwa u .. , reahsat1on,of the Alm1gh_ty God. w,1thout attn· .. · from stagnatipn or to prevent, t~e ehecldnatillg of the. cur~ 
bute~. ~hrough self-knowledge and· With, attnbutes tJirough rent of evolution. . . , · . . , . . ' . 
mediatton. .. · · . . · . · ·., ·) · · 1· . · y .J _ ' · (L tfl) inter· 

8. The .Hindu religious SoCiology· called Varnashr!lm ~~· For~er y II\ prevlO~S. ugas, .ru1omiiJ. h us ~natanist 
Dharma 1s perfectly guarded anc1 fully protected on all · ca~te mam~e wa~ pel'!DlsSlble among. . t ~ . ·a male 
sides by. the steel walls o.f the iour impregnable fo,rts of (i~ Hmdu~, but lt was Anulom~ .and not .Vilome, .1.8~ r casW 
Achar-VlChara Dharma, t.e., th~ rules.of conduct telatV:tg of a hJgh~r caste cou,ld rq.nmage a_female of a. l~u el used 
j;o mental and physical purity and irlner spiritual cultuJ:e, .. , and not vrce versa. But the progeny of such a. c .P e 

'(ii) Varna Dharma, i.e., 'the b'irth right of the cnste system, to belo~g ~~the ?aste of the mot~er 'and. n~t •of the fa!~d 
(dii) Ashram Dharma, the .rules of conduct-' re\ating . to The, prtpClP·~ liemg that connections .. help~g the ol. the 
the four·progressi:ve relig:~us stages of lif~ and .(iv) Sntitwa- m~rch were en,coura~ed and t.Pose w~1ch .did no~ he ;how 
Dharma,. chastity of wom~nhood of an extreme nature. It ·a~vanc~ment. w;re discourage~. . Tlns WllJ .clea.rlr the 
s~ands on the granite rock cf tho marriage ceremony-rituals th.e mn1n unnmple. i.lf • ~he scJet;tttfic caste .. system of. 
s~d life-long religious cquduct: cf tho ruar~iedA:,lOuple. No R}ndus. ·Under t~~se ctrC~IlllS,tances unrestncted rp.~m:ts 
king, no Government and,no OHtwa1·d or. mwat•d fol'ce .hus o£ the. nature nf clVll mamages are not a~ all,recogmse Y 

. hit~erl? b~en. able to overpowe~ It since Sntyayug~. the. the Hmdu J)ha:ma Shastr~. . ·, . . . I . 

begmnll\g of the first· cycle ot the Yugas. "Even ·:n the, •13 .. The mal'l'mge sacrament_ ts thus the bl!.Ckbone of the 
Buddhist period when Emperors.of India like the Great Hindu religious an~ scioutifi.c sociology. Any attempt,~ 
Ashoka aurl the. Mighty Sudhan\Vil. emoraced Buddhism;~ '41trcduca S\ICh drastic changes as are provide~ by the Bill 
eyen th.en, the most scientific sociology, of the Hindus, based "Hindu Code Part II (Marriage)" will result in cgmplete 
on ,the unchallenged Vaidic philosophy, remained ·unaffect- disruption of the Hindu Society arid consequently. be re· 
ed. When, however, Buddhism tried to interfere .with the sehted vehemently producing. undesirable reactions. The 

. authoritv of the social order of the Hindu~ it was banished vast populations of Sanatanist . Hindus forming . the 
1 from i¥; motherland. FA>~n for centuries' during the auto· rrreater portion of Ind'an population will take it as a duect 

crqtic rule of -thll Mohammedan conquerors . the MohamJ . h;t against their Dhnrma:. , · · ,. ' . · 
mo3~1nn 1 ~i~gs failed. to. ~a~~~ any pa!pab~e 'h~np to ii~is 14. As f~r the unk.ind. rem~rks in, suppo.rt, of t~e1 Jl)lls it 
~octo-re:I!nons orgnntsahon. · Tlte pre·hlstorl.c J~1msm whtch mny bl! sa1d that the btlls !lll,ll .at ~rov1dmg codified. laws 
IS altogether a sepa~ate creed and.has no fa!th m the Vedas oi mnrria!!'e .and •intestate succession for Hindus ~s.·tf the 
accepted the. social order .a~d became a pnrt .11nd parcel of ,Hindus h:d •no such laws. It is no~hi~g but an irony oJ 

0 I 
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that the Nation which has been the Torch-bearer in (b) 1 · · 
·~ bra~ch of learning to th~ world should be deemed to . _t pr~vides i()f Civil marria&e amongst the Hindus, 
~ssesstng nolaws oi'marrtage anq succ~sion. In fact . .Bu4hlsts, l:likhs lll)d Jains. . 
Hindu Jaw~ . of marrtage and successiqn are the most J. · tun m complete agreement wit4 the maj()f chiUlgea 
ltilic laws (based on the unchallenged Vaidic Philoso- SOUJ_ht t~ be introduced by the Bill. lu f~ct, apart from 
I that any nation on the £~c~ o£ e11rtli can boast of. the mslstencc on monogamy, the Bill hordly introduce& 
i. If the presllnt day a:dnumstrators of 'justice find it any unportant departure fro~ .the law as 'it stands today. 
cult to compreheJ;td the philosophical basis of the l may men.tlon that the a~ol~tton of polygamy ie a crying 
du Dbarm~,l:lhastras, it is no fault of the laws them- neeu, but. It ~.:ails fur. a Simultaneous ,provision for legal 
es. On the other ~and it is t4e fault of the so·cal!ed 11ght. of ~lvorce Ill Suttll'ble cases ~tnd I om ·glad to find 
cnted Hindus. who. generally know nothincr about their that It IS mt'ended to legislote ot a later data on the topic of' 
t Dharma: and culture. ·It is becaulle otthe' material d~vorce .llmong.st t~e H~dus. There is • no doubt tha\ 
look of the civilization in' which they have been bred d.vorce 18 foreign .to the 1dea of sacramental marriage and 
~ght up, educated an.d .trained all their life. , Thi~ v.:ould' perha'ps be considered by some to· constitute a 
not thel'efore be .a .vahd reason. lor forcing upon the · VIOlent break f~om the traditional :[iindu Law. I never· 
)St and spiritually most udvunced race. of 'humanity ~ tbeless believe that the time hos now COme when Hindu 
e of law· on the lines of that possessed by other Nations · m~n. and women should also be given the ricrht to break 
ihe world. , _ . . . u:lsmtable mama~es ih order to give themsel:es a chance 
6. The :iMorinists el'press contempt ·at what they c~ll of grenter ha'ppmess in their marital relotions and in order 
pitiable plight of :Hind11- women witli regard to their- to enable t~e leg!slatur~ to insist on monogamy. · 

1t o! succession,· full ownership and dhtorce·. Bu,t in D · · - · 
t, a's already remarked ill the beginning, they in doing, , r. ~an~al Deva Shastri, M.A., D. Phm (o'xon.) 

1 
Ollly betray their Janient.able ignorance of the Hindu Prm01pal, ,Govt. ~anskrit College, Benares. 
nrm, sociology,, ideology · and ,cultUre. ·It is . only · * * I have •the honour to state that a· perusal of the 
,ongst the Hindus that. the women are wordl;lipped as statement of Objects and Reasons and other. me,moranda 
ddess in ,all sta:ges o£ life ... No other nation of the world ,appended therewith shows that all possib-le objections that 
;h all the women's rights· of equa'lity, freedom, .succes- noul~ be raised against them have been considered and 
n, ownership, divorce, etc., etc., has .ever shown so much dealt with. Where, the bills; therefore, depart ·from ·the 
1pect to woman as to install her at the venerable position ex~ress injunctio~s. of the Dharina-~hastras, they do so 
(}oddes~ .. 'l'he position q£ Hindu women· in 1 married deliberately and 1t 1s therefore unnecessary to dwell upon. 

a is far superior to that qf their sisters in other Nations ~hem." Th~.Y will also be doubtless put . fo~w.a'rd by the . 
the world, nay, ~9c. Jot of Indian wonien inspite of their r~presenta.tms of· the. orthodox public opinion, when the 

·called rlisabilitieil is enormously· bet.ter than that of bills ·Com.e up for discussion in the Legislative Assembly. 
~ir sisters in ,other Nations Who. enjoy the rights· <,f I would, however, stress one or ·trwo points, which orthodo:s: 
operty, succ~ssiim,1 freedom aml: qivorce, etc~ 1 If st~tis- opinion as represented 'py the Govt. Sanskrit, College, 
:s of t.~e .natiOns of the world '\Ylth _regard to· the var10us ' Benares. holds partictrlarly objectionable. 
ghts enjo~ed by women and 'their ,consequences could evert *.• * * * * • 
l available' • the above stat'en;tents 'could be amply , As regards the' Hindu .Marriage Bil), I have onTy to~ 
1pported. Any reform.'a:gainst the established practice state that. orthodox opinion cannot countenance marriage 
1 th~ religious social· order. ·of the ·pre-historic. Hindu between Sagotros an~ Samana-Pravaras, as ·it contravenes 
ration by means of sant:tiOI'\, of law is therefore. bound to the very foundatiQns of Hinqu Law, J;l.Otwithstnnding the 
ave its bitter'reactio:\. · 'liaxity obser.ved in certain parts of the Country regarding 

* *' * · * · * their observance. .Such marriages should not therefore he 
24. In eonclusion, these bills ~itn at ~trllnng at the v~ry regarded as valid. A Statutory provision to this .effect will · 

oot of ~he Sanntnn. Dharma, Varnashrama Dharma and· · en~ourage the. celebrti:tion of such ma'rriages al)d will giw~ 
beir religious soQiology.· If, passed 'into Acts, the Bil).s a death below to the very first requisite of a valid Hindu 
williplay untold havock and cast Unforseen :misery on the ,marriage. . ' ' 
San~tanist Hindus.. Moreover the present. times hardl;v 
warrant such ·drastic changes disrupting the loyal, God- Rao Raja.Dr. Shyam Bi)iari Misra, M . .A., D. Litt., 
fearing and a peace-lo-v5ng society and throwing it off. its. , Rai Ba.ha.dur; of Misra Bhawan, Golaganj, 
gear. ' It is the passing of such few acts in; the past few . Luoknow. . 
years that .ha.s been responsible for the estranged .relaf4on * . * . * . * ,... • 
between tj:te Sanatbnist Hindus and the. Congress .Govem: • · • 
ment and it will OI\ly be stating ·faat that '.true Sanatanist . -This Bjl!• dee.la \With the.Hindu Law of Marriage, apd 1 
B:indus who regard religion dearer tq their lives will form· ·generally appreciate its provisions some of which, howevl!r, 
the core of their heart hate a'lld ·consider. as their bitteres!; do not go fnr enough in several respects. !"proceed to d.eal 
enemy 'the· so-called .RefOrmer, Leader; .Political Society or with ·its· prominent points and· add. my ob~riations where 
IIU ;\.u~hprity 'that will-lend alily support to the passing of· considered necessary. , . • . 
such acts which t<Y all intents' and purpose!! are meant to . ·Tbe Bill ~e.eks to leg~lise, marriage, within the same' 
st~n~·t~e n~tion's onward ·p~ogress by underplining its'- Gotra, which. is a ·IJ?.OSt commendable departure from the 
reh,g1ous somal -order. For reasons. recorded ·above, Lam present la,w. ·.It is but too true that among males and 
d~ired *o register 1 a. most. vehement-prot~st against the females of'tbe same Gotra, who m11y be removed'fronuach. 
B1Us nnd respectfuliy Sl!bmidhat it will be.fot the ·goo,d of other by 6 or 7 generations; &.e idea of brotherhood and 
both f111ersand ruled thnt the Bills be rejected b~fore dis- sisterhoc,>d is absolutel.v w9.nting,·but the present law quite 
cussiOTh on the floor oNh;i Assembly, unnece~sarily e~tends that idea beyond. dozens pf genera· 

·' KAMA!,A:KAR'.DWIVEPl, . ti'ons nnd even externallv, among boys and girls who may 
' hRppen to be descended hom a common ancesklr who lived 

VTDYAimUSHAN, 
1 

RAI BAHADUR. · hundred of years ago. It is co)llmon experience that 
(Rtd. Collector and Magistrate; U. 'P.) hundreds 'of.,suitable pairs are.lmown to exist Within the 

Chief Secretary. slime Gotrn, ·who could with advanta~e to themselves and 
___ · ' _·others (IOncerned. have ,well become husbands and wives and 

':M:r~. Joyasri Ghosh sw~rttpoham, Burma , thus .. constiMed man~ happy families but. fo; the pr~sent 
B 'd ' B' C tt "· lflw ,llbRolutelv and qmte unreasonabl.v !orb1ddmg mama!(es 

· n g~, enare J ar · , . · . · within the some Gotrn· for centuries and centuries and it ie 

8.W~ ~ive,our whole ~u~port in favour of the.abovo t~·o '~enerallv recog11i7.ed th~t· time has long been overripe for 
Ills. . · · . , it~ e!irlv allro<mtion. This is now proposed to be done, and 

~ L, S. Misr~, :Esq.,· Ba~;~~t-'Law, Luckno;w. 
' ~ ' * ' * * l ... 

b The. tnaior ~h~n!!es whic\h the Bill· proposes to hring 
a ~ut in the present law of marcitlge m'~ $$ fqil()W$ :-. 

(a) It insists ()ll monogamy. · · · ' · 
11 

· ll't.us hove nn dissentient voice mav be·raised. The cpanll'e 
is verv Rimple and wholell071le,' b11t we must not forget our 
old .friend. the ortho~ox man, to 11rbom any chanll'e m~V 
nppeRr to be undesirable and even revolution~r:v I All we 
should d.o is to 'take courage in bo~b hands and ignore him 
for the none~! I · ' ·· ' 



h 
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(2) The seoond impo~tanh 'point is the p~oposal to torbid sho~.ld, at ~i~ late ~our. ~f the day be recmrun?~ded only 

· Bi amy by law straight away. 7- fully approve of t~fl, us c1r I marrxages. ' . . _ . 
p~posal, but I must add that Divorce should be allowe~ m · (5) Str9.I!gel;y; ~nough, the. fre.mers of what clai!na' to be 
case of sacramental marriages -also! a?~ I.llanno~. app~ecxate a pr?g;essx~e J?ill seek. t". J.ntroduce. several u~called •for 
the action of the framers of .the B1ll m dulallo;wmg B~gamy · restriCtions . agamst even. ~IVJI, m~·rtages. Th1s clear!' 
and at the same time demurring J;o'the extension of dxvorce exposes them to t~e auspx()!~n that the! really mean to dl!. 
to such marriages also. I have no doubt that the ~alutory ,?ourage. such ~amages Ill ac~ual practlce.ev~n·afj,er accept. 

. provis,ion against . Bigamy would probably · ~ncrease :ng th~xr leg~li' ~nd necess1ty. The ad~ect}v~ law. as pro. 
numornlity in husbands and wives. who d(} not hke one posed m the ·Bill m respect of such marrl8ges is too stift . 

' !Ulother and I See no reason· why they should not be al!owed ·several respects. (i), The· propoi:llld age of 21 • years r 
to break up their, m~rital tie so. as ~ end their househola attiUn!ng majority fo~ pUrposes of wch .r:parriages is r&th: 
misery. People of d1fferent and h6st!le tempe~am~nt ca.n- . too hxgli' and may ;easonably M plac~d at 18 years. (u) 
not qe. persuaded by Ia~ to p~ss thexr whole lives happxly The ~roposed ,appomtment of a guard11in for thel'l! natu. 
'with a husb~l)d or a wife whom th;y thoroughly hate,, rally mvolves act10n by Cour~s of law even w~en guardialll! 
perhaps ,for very good. reasons, :nr1t~ t~e result that . o~ .the same grade are availabl~. . P~ce'edmgs through 
immorality may creep m nt;tong the~ 1f they ~tB forced 1to ,c1\'tl court~ usual!~ take a)ong txme ~~wh may,be unduly 
continue to live as husbanel· and ~v1fe. Luck1ly .I ~a~e extended m cas~s of. appeals and ~eVJSlons, and parties 00 

· personally. hud thoroughly ha~py . conjugal relat!OOS SIJCh proposed m{\rriages ~ay ~ave • to wait too 'long, with 
thoroughout rny 53 years ?f marr~ed hfe so fa~, bu~ I know the .resu}t that .~he marrxag~ 1tself . m~y at t'mes fall 
of cases where it'is not so, .nnd hfe thereby often )Jeco~es through. ·~here ts no harm 1~ allowmg mdependent choice 

· hell. I see/110 reason why I should not deeply sympath1ss 
1 

·:>! a guardtnn; at least to mmors ""'of a pretty advanced 
with such unh!lJlPY f1;ien~s who, are generally excellent age, say• 18 years or more, if the ~ge qf majo;lty is not 
persGns in other respects .. · Possxbly som~ orthodox people. reduced h-om 21 year& to. 18 years, The provtSlons of the 

. may be calleus_ enough not to show any sympathy t.o such prese,nt. S.,nrda Act . a?ainst . minorit:! IJ?.~rriages -should 
persons,.hut fair-minded people cannot afford to w1thhold suffice ,m ~ases of clVll. mamages also.· . (m) 'The height of 
the deepest' sympathy from suc.h unfortunate ~ases. It, ab~11rdity ts. r~ached :WI~h .th~ proposal o~ fixing 14 years' 
may be argued that Hindu. lad1es even. now li!e under restde~ce w1thm th~ JUnsdl?ti?n of a Regtstrar. Thie p~ 
such difficulties, but two wrongs cannpt ~ake one r1ght, and P?~al 1.s unneces~arily restriCtive. and woula become' probi. 
tbis- on the contrary i~ n good argument ~n favo)lr of allow- b1t1ve 1.n cases ~f persons, who had to .ellange their domicile 
ing a Divorce at the insb.'IQCO of a Hindu husband as well from t:me. to t1me, ev:~ for good reasons _ beyond their 
as wife.' Also, the Puraah system -bas so far heed very contr.ol. (1v) 'rhe proVISIOn for stoppage of rru,ch proposed 

. ~ommon among man:v Hindus an'd 'is still in vogue tp 11 • marrxages to await the results of protracted litigation in 
large eXtent. . Educated Hindu ladies are. now ~apidly and. · re~pect of t~em, !Jrobably carried .on.f~r .vindictive or other· 

. rightly discarding it, an,d therefore 1t will- become Wise nndes1rable reasons, may m many cases involve a 
iacreasinglv desirable to ·allow•Divorce 1also,. where neces- delay of 3 or 4 years,or more, with the ;result that the 
sa.ry .. It ha's tp bfi recognised that Hindu ladies .are muc~ · ·pr<Jpo~ed marriage may have to be dropped entirely, even 
more reli!rious and morally virtuous than males, and th1s if xt 1s ~ventually llpheld by the courts. Sacramental 
excellent 'traditiorl bas greatly helped th~m. in r!lm.B:ining ''nnrriages the~selv'es are .occa~ionally declared. void by 

. wonderfully chaste, so that cases of uncnasttty and IIDmO· Qourts. . Prov1s1ons ~vermng such cas.es should certaiQ!y 
rality are- abso~utely few an.d :far between .among our be consxderecl suffiCient for purposes of. civil marriages 

'ladies, but many traditions 11re ~adually dying. down and, · also, and. no extra restrictions or safeguards are . at all 
in mv opinion the introduction of divorce .even in caseS' of called for. . . . · . 
~racramental ma.rriage is al).' urgent· necessity,_ specially, .. (6) The ~et result is that although the Bill proceeds on 

•if the lnw,against Bigamy is,to h~ in.troduce~ as it B~ould advance? h~es .in respect'of Rind~ marriages and·is really 
be. It is really necessary from the pomt of VIew of fa1rness progresSive 10 s~veral respects. yet it is a very halting . and 
to ladies 'themselves eve!! without b~nning Bigamy by -~ SO!l).e extent -even a re~actionary, .measure so far' spe· 

Jaw. The' Bill is to9 halting and .hesitant in recommel)ding emily a~ civil marriages and the question of Divoree are 
_Divorce in. cai:llls of civil I'Jllll'Iiages only, and I ·am f)ntirely c.oncer?ed, and stands m great need of l)e~g substantially 
iii favour of extending it to cases of sllcramental marriages . l1berahsed on 'those importan\'subjects and also otherwise. 
also. I have indeed no o1>jection .to~ allowing re'·J)umiage [, .ho~v.ever, welcome the _meas1,1re even as it is and' in 
to divorced Hindu wives,· ~s Hindu husbands' can ~nd spite of ib short-c~mings! and· I r'ecommend ·that it may 
often do marry a second .tm~e not only oh becoming . be S\lpported and, if poss1ble, liberalised. ·. . . , 
widowers but even during the life-tiine of their first wives· ' ---- · · · . · 

~ themselves, which l&tfter evil is now sought to. be removed. ~on .. Secretary, Women's Conference, 
. (3) The third important change propqsed in the Bill is, 1 

• • Moradabad. • · ' . ' 
to Iegalise inter-?aste sacr~mental !llarriag~s among all th". ~ hav; much pleai!UI'e in forwarding you the enclosed 
four castes of· Rin'dus. This proposal may also be distaate· tpm.o~s of the Pto~inent citizens of Moradabad ·on the 
ful to ~ome orthodox people but IS :fit to be ·accepted by' far · t.wo Hmdu Code B!l.IS. . . . 
l:llleil';g people. The.parijaJ lack of sympathy among Hindu& - ~.earnestly hope that these two Bills will be passed un· 
of dtfferent castes 1s largely due to such unnecessary ban ammously. 1 • • 

among the various castes of R'mdus, and its removal will T . . ' · --- ti .. ' 
undoubtedly. contribute to· fncreased solidari'ty ·in Hindu · he D1stnct Bar A.ssocia .. on ·Allahabad • 
society. Such marriages, c,n generally come in~ vogue' 

1 
The iirs.t po\nt for, consideration is whether the Hindu 

only gradually and slowly. with lapse .of. time, but the · aw, reqpxres codificatiop.. As the Hinqu Law is founded 
removal of th~ legal haft will .in itself by a great achieve- ~u Customary Law, more qr lees based on SmrLtia it would 

·ment. - ' . 1 e rat~er hazar~ons to make a uniform law for- the whole 
' · · ?! Indm by _codJ~cation .of the. Hindu" Law, as· it is fe~re4 

(4) Th~ Bill recommends inter-marriag~s among Hindus · ouai no cod1??~t1on however elabor~te can do full justice 
Jaxw, Sxkhs and B~hists as civil and non-sacrame~:~tal: to d~h.e pMrevmli!J!f custoln.s of different cla&Ses of people in. 
But .the present law itself freell: allows , sacramental lll 1a. oreover there are ·some terms which accordin 
~mages among them and therefor& the· propoi:llld provi- to G. C .. Sarkar Shastri and the g 
sxon of the Bill c~n only h'& considered rather reactionary. 'the Bills can not lie properly d:t~~ran;um att~ched to 
A.t. p~esent there ts some doubt as to legal sacramental reference have ofte!l, to be m d t'Q th ~ . ~uc 088~ 

. marnages .between Hindus and. Budhists, though such II:ndu Law. As for extlm I a. e o e ?rtgm~l texts on 
·~~er-~amage.s :were freely current in olden times and no that in the. Bill relating· to p~alt. ma~h be ment!~ned her~. 
l:i astrlc restrxc:t?n seems .to exist against them even now. and "Gotra" have been defined rrJafe e terms Prllv~ra 
I am of the opxmon that inter-marriages amOl;x all f th as in the. Hindu L . T . to ave. the same meanings 

I sbguld be considered to be sacramental._ cJn m~rria e~~ ' the. codification 6f i7~du teref~r~ ,we are of opinion th~t· 
c~n of.course be contracted among all parties auainst whg ~ . cate the ,matter ·and . aw. ll~ll r~th.er tend to ~o~~h· 
t ere ~ no bar to a saeramental marriag~ under the I:W thtl same. . IUCI'ease ttgatlon than to mmlmise 
Tft~re IS, therefore, no reason. why such Inter-. . . ---- - ··-----

. u 1 . mamages -:-~---,...-----
• . · • , ' - . • N~t _printed.'. 
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'be next P?lnt that we considered is whether the_ Hindu or mora of the conditions ~sCrib d • 1 1 2: S d 
r as it eJOsts today calls for any • amendment. The 4 of section 8 of this Ac/ f . ,m c nuses ' ' on . 
jeet is ~the~ vas.t and as we. have to consider. at present T.he procedure ·in such ~·suit ;ill be .the Stl~le us ill the 
1 the Bills relating to .mamage and successiOn we are . Ind1a11 Divorce Act." · · 
)pinion that so_far as 1t relat~d to those two. branches · . First Srl,edu!e.-Instead of "length of residence" the 
!Iindu La": n~ a~endment Is . at , present needed. words· "ordinary place o~ residence" he substituted in 
reover c~ns1dermg the proclnt?~t10n of Her Majesty column 6. · • 
Queen 1n 18~7 we are ?£ op1010n· the Legislature has * * 

author(ty to mterfere w1th the soeial, religious and 
;onallaw· of any community. 

* 

Ve shall no\V col!sider }he .Bills, as they stand, clause No. 4.-P.UNJAB. 
clause; b~t we woul~ _lill:e to stress here once again that •• From the H:ome 'Sepretary to Government, 
are de6mtely of opmiOn. t~at no ~~endment in Hindu · Punjab, to the Secretary to the Government 

w lsJ!lecessary, and pernuss1ble as 1t 1s complete in. itself f I di L · 1 t' D t t N 5262 J 
every respect. . . · . ' . . o 'Q a; eg1s a 1ve epar men , o. . .• 
lection 2 (G).-Ii:t the defhiition o£ the terms 'caste' the 42/4586ti, dated Lahore, the 24th/28th August, 
1 re-iteratee the castes recognised· in the ancient 1942. ' . · 
1ritis. It is t~ be noted that there '.has been a good deal I am directed * * * * to forward a copy of ~ 
cpntroversy for about three decades 'about the "Varna" letter from the Registrm.: of the High Court at Lahore, 
,\•bich tbe Kayasthas belong: . Most of the High Courts , reporting the views of the Honourable J:udges and those of 
ve held ~hat the·.l{~yasthas are Kshatriyas, btlt the 11: number of. the District and Sessions Judges consulted 
.leutta High Court ·m 10 .C. 688 and 20 C. W! N. 901 under their orders." The Punjab Government also invited 
re held ~hnt the K~yasthas are Sudras. In order tp avoid tl\e v;ews of. the High Court Bar Association and the Bar 
y contrO'i'ersy pbout the varna of a Kayastha it would Association at the five divisional headquarters as well as of 
better that the . definition o£ caste should include the nine selected non-official orgnniaations believed .to be repro· 

1yastha as a varna as there can be no valid . marria"e sentative of Hindu and• Sikh o~inion. Only four of them, 
,rformecl as between a Kshatriya and a Ka.yastha. ·ani' a nulj1ely, (1) the Bar As3ociation, Rawalpindi, (2) the Bat 
ayastha ~nd a· S.udra. · · Assoc:ation; Multa.n, (3) the Sanatan Dbaram ~rntinidhl 
Section 7,-Tbe doctrine of factum valet should 'not be Maba Sabha, Rawalpindi, and (4) the Sanatnn Dbarnm 
~pli_ed to a marria¥e ·pe.~ormed after the. passing of the . Prutinidhi ,Sabha., Punjab, Labore, haye replied, and copies 
1ll, mto- an Act. 'A mamage of .two persons ·belonging to. of their replies are enclosed. · · 
16 same Gotra. or pravara ·is invalid abinito and the law 2. The Punjab Government have no objeotion to. 'the 
1ould not e~cour~ge such marriage .on the ground that if_ proposed Bills. . , · · 
1ch a '1!\amage 1s performed that will be .recognised as 3. The Bills, with. the accompanying Statements of . 
alid by virtue of the principle of factum ·valet, As the · Objects and Reasons including the Explanatory Notes and· 
iill provi,des for .the Civil marriage; if two pers(J'Ils belong· in the case of the first -Bill the Appendix thereto, were pub· 
1g to. ~e same gotr11 or pravara 'decide; to contract a lished :n ·the issue.s of the Punjab Government Qa~ette, 
mriage theyshould go to the regi~ar of marriages and dated'the.3rd, lOth alld.1'7th July, 1942. · 
hould not seek a sacramental marriage. In. our opinion - · 1 

he section 7 should be deleted .altogether. I · From the Registrar of the 1High Court of Judi· 
Secti~n 8 ( 4).-,Tb,e, wordings of this sub-clause ·should · ' , . cature. at Lahore. . .. 

)e substituted by ".the parties must not 'be in sapinda .re· 
nlionsbip to each other'.'. ' .sunJECT.-The' Hindu Code, Part 1 (Intestate Succession) 
Section 19 (1).-The notic~ contemplated under· .this ~n~. the Hin~u Code, Part II (i\1arr~a~e). 

Act'must also be published in' a newspaper, a~d must be I am d1rected, to forward ~ copy _of the opm10n recorded 
signed by both the parties to. the marriage; • · · l>~ the Honourable ,Mr. Ju~t1ce Bh1de, and to say that the 

Section 10 (2).-The 110tice' must be· given to· the' registrar Honourable. the _Ch1ef J u~t1~e an,d the , other Honourabfe 
when one of , the parj;ies .to the ~ar,riage ordinarily resides ' ~ ud'ges agree . to 1t. . . · 
lor business or gain . .,The residence of 14 days only pre· 2. •.rbe views of certain :Qfstrict and Session$ Judges, who 
cedin); the giving of notic~ rp.a1 be fraudulently made use were selected ,by ~he Honourable Judges to express opinion, 
lf. · ' · . . . • are also forwarded in original. S~rdar Sahi!J Sard11,1· Sewa 

Section.,12 (1).-For the words ;'has beeri given" after:. Singh, Di?trict .a?d Ses~on_s•ludge, F~rozcpore, ~nd Mr. 
lhe word "marriage" the words "bas been published" be T. D. J3edl,Add!tlOnalDJstrlct and Sess1ons Judge, Lahore,. 
substituted., · · ' 1 .. ,- wer.e also asked to express their, opinion, Their views will 
. The reason for.such an amendment is obvious since 1t is be sent is so~n.·as .recei~ed in t?is C~urt. . , , · 
'suggested that notiee ,0£ the ,intending marriage should be The,twl> ,B1lls pl\l'portmg to .amend and eodify Hmdu 
published. 1 

• • , - • • , , -Law in stages which havl;\, been sent ~or. opinion appear to 
S~ct · (14).. · . · , be measures of a far reaching character, and of grent im· 

1 10n .-It may often )lappen that some unscrupu· portance. The first Bill deals with 'intestate succession' 
ous man me.y r · b' t' t h. · tl., · ' b . . at~e an o JeC. 1on o sue a mamage ,US're- . while the second de!ils with 'marriage'.- It is proposed to 
Y delaymg the performance ot the· marpage,- In ord'e~ to have the whole of Hindu Law codified and the Code brought 

put a check to such harassing tac~ics it is suggested t);iat · into operation by 1946. But tbi;, will, of course, depend 1 

a ~~btclause. (1) be a~ded t<> s~cti~n 14 '!IS follov.:s:- upon the support which the Bills receive in the Legislature. 
ob':A the t1me of film~ an obJMtJOD; under section 12 J:be . . According to the principles accepted by .the Government 
·lhetor~ sho~ld be requrred_ ~ depos:t Rs. 10~ as secu~1ty of India the Judges as e. body are not required to express 

WI t~e reg~strar. ·"If a smt IS pot filed withm' the· per1od anv ·opinion on Bills which are clearly . concerned with 
Prescnbed under section ,l8, the registrar should pay the m;tters of public policy .or. involve purely social or political 
~e~n~ to the parties ~te)lding. to IParry." · " . . ., cb~sidera_tions. · The pr~posed Hindu Code .~mb~dies certain 
th tion ~!0).--...In seol!ion. 15- after the word Widow .changes 10 the law whlcn are no doubt pnmar1ly the con· 
he~ ;ords or e. woman who· ~as obtained a divorce irom cern o£ the Hindu community. But apart . from these 

, r~ husband" be added. • . , changes the codification 'of Hiudu Law has by itself 1111• 

b Bectton (20).-The second paragraph of section 20 sh'ouJd portance for the Courts. . '· 
.
6 de!~ted. as it is vagu~ and will be .a source of'cortilptio~. _In so i~r as tl!e Bills }lurport to codify Hindu Law ~he~ 
Section 21' . .:...Divorce in ci'lil marriage under the Jiindu w1ll cer~aml! be ":~'lcomed by the . ~our~. . The H1ndu 

Law can ·only,be ,allowed ,on the grounds t.bat it contra· . Law, ~~t~ 1ts vartous scllools o~tlll;mug 10 ~~ereD;t pa:ts. 
venes some one or more of the col)ditions prescribed _ in of Indm, 1s a ~ompl~x system and '.ts . ~d~urustratlOI\ . 1s, 

· cl~uses 1, 2,. 3 ·and -4 of section 8 of the Bill. The 1ndian frau~~t w:t~ dlincult!es. Based prtmanly on .the. anc1ent 
l>tv?t~e,Act should. not en bloc be made a_pplicable to such Smntts (datmg from about 200 B.C .. to 200 A.~.~ ~e Jaw 
a CIV\1 marriaae and therefore the .section should be re· has gradually evolved through ce~tur1es by ass10nlat1on of 
cast as:- - · " ' . · . a variety of customs, suited to differing local conditions and' 

''An . . ' . . · degrees of. civilization. Th~se customs were embodied in 
Bent a! part! ~ a . ctvil marriage under this _Act may pre· commentaries on ,Dharme-sh/Utra by learned pandits,. which 
of th applice.~lon to .t?e ~rop~r court for dtvorce on ~ came to•be 1ooked upon as authoritative 'in cotll:'Se of time. 

e """"m.l ~h.+. th~,,. m~tmaae contravenes some one , · 



; . . \, . : . ' . ~ .20 
Th~ Iav then ppsses~ed ~certain amount of elastici~ .which · ·No pre~s:ng need ~r ~uch legisl~tion exis~ at pre;e~t. 
enabled new. customs e;·olved .through. the growing needll ~ 
of the $0Ciety to be incorpOrated in it. But since the advent . , . pi3trict and Sessions Judge,· Montgon:iery, . 
of .British· rule, this elasticity disappeared·, •· T~e law has Cu~tom Is the prime rule of law in .'this Province 
no~ l!lrgelY. ,become erytJ~~ed .th~ug~ decjsiODS of .~he · althoug)l there is .a presumption that Non-agrieuJt:d 
Privy Coun~d, . but it co,nta~s ~any rebcs of the ~tent Hindus are goverp.ed by .'Hindu Law.: cases are rare in whlc'' 
syste~, Which 11re not ' swted to, mbdern conditions.. ·.the provision& of· atriot Hindu Law are· applicable. Eveh 
Nothmg sb,ort of leplat.lon can, however; .. now, req~ove in such cases specisl family custom'\ are found to . n 
wch·def_ec.ts. Legislation had~ be resorted to accordingly· modifyinoo the rules of Hindu Law. Under- the ·.,· e:ast 
,..._ · •'- ""·-· b t ·•· · 11 · l Li h b en " · · ~ll'Cum avm tune ou ·IIIW~, · u euuu p1ecemea e;ps a on .as e stances so far as this Province is concerned' the codifi ti · 
found to be _.unsatisfactory. . * . *. · .. * . . . of Hindu L·aw is not likely to prove of much practical ::1:: 
• There can be no doubt about the advantages of codffica· aa1th~ ,new measures proposed. to be enacted. would not 

· · tion ,of the_ Hindu Law .. ·The primary requisites~ any Jaw'· nffeet.the existing custc?ms. .·Moreover I note thst they 'are 
~ 8~e clarity and certainty and' it m,ust be said:that. Hind:u · ?o~ to com~ into f_orce till ~he ye~r·~_94~.' This shows that 
Law lacks both at presen\ ~ several resp~cts. The f8!1ult .It IS reco~1sed that there.lS no 'Jmmedtate. necessity· tot 
ie a great deal of, waste of .time and money-<~£ Courts and · them. It IS not ~own fot how -long ·the. war is gqing to 
Litigants....!.whlch will be saved if the proppsed codiiication, . li\st ·and even if it ends before 1946, a good deal of 'recon. 
sueo~ed,. The need for sueh: codification · has·. been felt struct:on ·work will be· neeeEISary before we settle. down to . 
. eversince the time of Lord Macaulay, but .th~ task has n'1t 1 llOrDllll co,nditions of life and this work is ,likely to- engage
been attempted 8b far owing to its· stupendous cl)aracter; tlte . attention of all GovernJilent and. Public Bodies for ,; 
Mayne, the author. of _the classic work on Hindu Law; 'in' number !of years·. 1 One cannot at this time foresee the 
hie preface to the ~rst ~dition, e;xpressed the 'yiew that it 'polit:cal, ·ecOnomic and s<leial changes. thqt will' follow at 
ll/Ould be a miracle if a Code of Hindu Law could be• P!9~ ·. the close of. war and it may be• necessary to bring about 
duced to· sa~sfy ·different ,sections .of the Hindu community sweeping ehanges iu all branches of the administration. 'In 
all over India. But there has been a growing demand since. these circumstances when owmg to· .t)le exigency, crested 
amongst .Hindus themselves for reform !IP.d codiftent:on of .by tho war. all things. are in .a ,more o~ less :li'Vd state and 
the Hindu, La:w with a view· t.p simplify ·and adapt· i~ to the fut~re is uncertain,. any 9pjnion e;xpressed on a measura 
modern conditions. The Hindu Law Reform Association' of affecting Hin'du Society in tl!e !ight of present day condition 
'J:}ombay h~s. been adyocat!ng S\ICh refor!l\ for- eoroe years would. necessari~y be lack:ng .in the element of permanency 
and the opmtons .rece1ve4 m . response to· questionn&ires and wdl b~ su~Ject to alteration later as one cannot be sure 
·issued by tne Hindu Law Committee-, to which they refer,. to\;tQve tlie sat:Qe view·s ln .the p'ost·wnr period .. I nnd no 

1

• seem to indi~a"te that. tile time ' ia now ripe for · . the .serio!IS defect in the ex~ting Hi?du . Law ·of Marriage and 
step. * *· .* . , . ' , · · · · · Intestate Succession which reqUire to .be ·remedied inime-

. In codifyi~g the Hindu. Law, the framers of the' Bills ~ia~ely ~ndl-am ot t~e opinio~·that &uc!J, defects in,ay very 
have not merely. attempied · to state .the existing faw in .~ell W&tt ~ 'be ~e~edie~ aft~ the close· of the wa.r. 1 Poasi
cl.ear and eonciee language, but have boldly tried to simplify ?·?, ll.?ew gener~t10n Will e.vojve !lfter the. war_with vie'ws 
and amend the laW. wherever 'necessary· o~ desirable. m socla~ matte~s wholly ~erent from the vtews ,of the . * · * .., · ._ present generation wl:io may not be satisfied with the 

. . . · . ' · • . . . · l:p1ited' scope .o~ the enactments now proposed and would 
- ' Th~ mam feature of . -the.·. se~nd. ~~-:-relat.ip.g :,to · like io bring about more drastic ohengee in the whole .field 
.. mamage-are the. acce~tance of .t~e Prtn?lple . b.f . inorl~· ·of Hind \I I,.aw. .J!'or these reasons I do Mt propose to dis· 

gamy and til~~ opt1on given for- mvil mamage-w1tlj. provi• . cuss the r.nerltS of either Bill and 1 t th t th · 
sian for divorce. The Coromitr.ee have pqinted~ out that s:deration should 'be postponed till ~~gS:, · a . ell' con· 
though polygamy is allo"(ed under Hindu· ,Law, the 'vast. 1 . • • · • ~r. e war. , . 

. majority of ;Hindu marriages are monogamous. Accor4ing . · • • , · ·-.--. , . ..,- ·. 
to early Hindu Law, monogamy was the approved rule a~d. · ~ .J?IStrict and,~esslOt;lll Judge, ;Ludhlana.. . . , 

· modern enligh~ened opinion. is. distinctly .in ·favour of it. the r~l~ of monogamy. I$ a very 'W~oleso~e .. rule whi~h 
• The option for. a civil marriage iS' ilready avail&ble ~dei'· -l'!houl~ ~e observed by .all alikt;~._ Wh~n the Hindu Law.~ 

the.SpeQial Ma~riage Act.. This option in a modified form ~e codified, .the ,deplorab~e. cases w~ll no _lo~ger co~e to 
is now proposed to be embodied in. the l;l:indu Law :itself hgU. , . B~t at. the s~~e time che~ JS a genome des1re for 
and the anomaly a1do th~ offsp'~ing of such marriages being progeny. Some P!'llVlSI~n sho~ld be mad? where a ~an oon 

\ governed by the 'Indian Succession Ant· and not by Hindu be al)owed to satisfy hts d~str:. £?~ ·~n ISSUe .. T~ls: B~!l'!· 
Law bas been removed: The law relating to sacramental ance be ~ade under certam liautations_ and restrictions. 
marriage ~as ,also been rria~e precise by .defining the 'essen· Polygamy Ill no ease llho,uld be· allowed .to sa.tify one's own 
tial requisite&,· essential ceremonies, prohibited 'degrees, lust. . . . . . . . 1 · . . 
~tc., so fortli; . The' doctrine. of factum v<llst has. also been If .a ma~age is' performed although forbidde11 ,under 
applied to mamages·, ~hieh violate' rilles 'regarding ,paste;. certain re.striCtions it·would p.ob'be ~issolve4 easpy-and the 

,gotm, {lte. " · · :· \ rule of factum valet ia a. sound one. . · ., 
..... :£?ere can be·po doubt, tqat the changes introduoed in the •I •, ' ,:If • ' ; * ... * 

. .r:un'du Law by· these B,Jils ate of a fm:•reaebing character. . ..,..__........ ' 
'Phere_ is bound to be considerable opposition to these ' · District and Sess~orus.Jud~e, Sialkot 

,. changes from ,the prthodox section of the Hindu 'commu-. , T find myself in entire agree~ent w1th. the provisions of, 
~ty. _but then:_ i9, ~.believe, .now a _strOng body of ep• the two l3ills tilld .hye no ~urth~r criticism to offer, 

. lightened pubhc opmton amongst Hmdus in' favour of such , ·.. · , ' · ......i..;...._ . · . · 

· reform. -*. * * Tli.e fate of the Billil.must deperid even- District an4 SessioQs.Judge, Jd~anwa.li.. 
tually upon the support they reeeive .in the Legislature. , . * · * · * · · · * 
But there can be no dolij:Jt that if the proposed Code be: .: . ClauseS (b).~The words ."gotra'' and "PriJ'!Ja~" shOuld 

. comes ~aw,. it will greatly facilitate 'the !lark of the Co~ft~ be defined with some preoililion. The oladse merely says 
· ~nd ~Ill also be s bo_on to the pubjic illll&mu~h as it will' thnt::hese'~o~s "have-,t~e. same---meanings as~ lii~du 
- stmplify the law and make it accessible to all in 'an easily Law . . This IS merely beggmg the question. The obJect 

intelligible form. , , · · of, the propose~ Bjll is to oodify the Hindu ·Law and if so 
• . · . :M. V. BHIDl!);,Judge. this enactll!-ent .m~t itself spec~f:t '!#hat the ''Hindu L~w:·· 

, . · ---- I . . · o~ t~e wb]ect 1s. ·.The ,me;e dlfncmlty c{ framing a d~fin!· 
Sarda.r Baha.dur SS.rda.J! Ka.rtar Shigh . p C S : : tton 18 .not .a s~~c1~nt lUstift~ption for evading the. p~mt If 

. District& d S . ·. J d . J' ' . . .,, the leg~slatJOn 1!1. to be effective 'and helpful. . . . . . 
. . n ession . U ge, ullundur,. . · C~use 6:-This dause confers recognition on sacr~,rnental 

In my opfr. th mod' La a* . - * . mamages· celebrated. according to some local custom. : u 
the proposedm:.~en~ment u M! oas n~t stand in need of m!ght b.e useful to insist even in all web, cases compliance· 
of the Hindu soeiety. Pol am:~:~!~~ IB. ~he gener.al rul,e . w:t\ the two. simple cer~Qnies prescribed i\1- clausll $:-
very lll'e exceptiona. . yg . amages are 1!1 fsQt (a, Invocati<n;t before; ~e saered fire, and . . 

. !h) Sapta.pad1, that 1s, the. ~aking of seven: steps. 
' ' . ' • . '~·· c;. .• 
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~is would provi~e a .very cle~irable unifol'lnity even· in ~idst of local d1Vers1ty. . . , ~ B11olution.~ """ ,, . . . . . . .. . . . 
1o1AB61 4 .t 8;-(a) .A.ce&rding to• clause 4 (11) ~'the case •· Read oplmon of Pand1t Laks mi Noray11na Sudtm, 
a sacramento.! marriagll if thll. bride has not. com!Jleted . Adv~ate .. Qil the Bill styled aa "Hindu Code Part 11 
Jixt~th y6ar, . the, consent of her guardian' in' marriage: ~~amage tmd resolved that the Co1nn1ittee wholly 11gre.,. 
~ecessar( ~n. the, c~~e. o~ a ?ivil Marri"ge, however, With_ the reasoning and couclusions and oppos!la lhe iutro-
i&e B ratses ~he age hm1t. 1n th1s connection to 21' years. duu~on o~ the prOposed. leiJislation. ' 

1u]d it not be more deslrabie to adopt the same age llmi& --
1 

both the cases? I would;prefer 21 years in the case of Opinion of Pari.dit La.kshmi. Narayana. Sudan, 
~ran)enttll marriage. alao in or~er to ensure that g:rls ·' • 1 ~dvocate,.Rawalpindi. · 
IJillliBture underettmdmg or expenence can .not be inauced I have carefull · · • • 
te111pted into a maz:riag"·: whi~h .they. mig~t !egret later. ~indu ~ode Pal ir{~r~~~~:~fhd~i!~1 

t:n:le:!tr!iu!d . 
M Cla~se ~ makes.tt necessary. m a Civil Marriage even. m the Cen~rnl Legislative As~emL>ly. The heading sbowa 
· ~e b~tdegroom to have the. oo~sent of his guardian in ·that .by this Bil~, it is intended to codify the Hittdu Law 
ll'l';a~ !£ he..ha~ ?~t C?mpleted 4is 'twenty·first year.· Is relating to marru~ge, but.· the contents of the llill show 
t a. snllllar p~o"__ston neoessary in .the case of sacramental that. apart from. an atte~pt tio codify the Hindu l.aw 
lliTI&ges?. · , · · • · • relatmg .to mamage now m force in, British Inili11 quite 
• · · "' . 1 · . • · fresb law of marriage fo~ Hind · tt t d ' Clause i.-.. hls c ause. seeks to protect ·a sacrnmental ·trod ced • th I ·m ·. u Is II emp e to oe in· 

.mage "alter it has been. completed" even .if certain · 1n\ ~ e .egis ti~e .. ~~sembly. For example:-· 

1

nditions (such as the· consent of the guardian). were no' two for:;.:10
0
n£ Bins .ofdthMe 'Bh~ It Is stated that thllre ~hall Le 

d' Th'' ff ~~ Jd.bl'h h ..... u orrlagenamely·-
tlfillle:' ·~~I~ ec w~~· ,a Ohil~ h tited. ~ecessity 0~ . (a) a Sacramental martiage; .. . ' . ,· ' 
1~P ym,. Wlw .• se ~n 10ns Yl .c • ~~1rable, must , (b) a ci~ilmarria.ge. , · . · 
!VIously be complied w1th .. , . ·. ' Now a "Civil•marriaae" ha · be. ""-is · hi · · · - · ' · • · . o s never en te""'" 11d !,y 
IJ!ail~s 12.-~, 's. enables .anY,.Person to. raise objections, · anY, school of ~indu Law .. Various iorms of m!ll'ri11g11 are' 

1 a Ctvil Mamage on, certatn grounds and 'hqld• 1 up ,the ·g;v~u un~er ·l:lmdl!- Law, mooy. of which are abrogated 1 

1arriage.for at least son~e t.ime.: l1t 'view of the conse,' · but there ,~s. been n? such form as a "civil marriage": 
aenc~s mvolved such o,bJections inust be supported bY. an Li~de! Spe~1al Mtlmage.Act, l87~as amended by, the 
ffidmt. · , ... · . . . ~pec1al• :Marnage (Amendment) Act, 192S, certain mar· 
Olaus6 1.4-,~lf al). objector brii)gs a suit 'to e~ablish his' ~~ag:s could be celeilrated befoye a lt~~istra~ of l\Inrriage6 

bjections the Collrt·can inflicts, fin'e if ihppears thnt ihe . ~d~en J:J:~st ~~.t~ fol~'!wg., r~h~1ons,. namely, the 
bjel)tions were no.• re~sonllble or. bonq, fide. , · ,. 1 ' •· 8 •d 1 0~ .sru .nehg1on. ,rhey are spe- . 

. . , . , , . . . . . . . . , . ~~~ .mur1.a~es ~~ er n .s~ec1al Act. You may o~ll them · 
An ob!ector .however. m1ght ra1se an obJectton, hold up · C1v~l· Mn.rr:ages . But 1t 11 riot only 1\ misnomer to call it 

he marrmge f6r a.. specified period and yet not bring f!. suit. u %udu' marriage, or a particular form of a !Hindu mnrrilfge 
.. feel th~t. SQ)lle penalty ,inust .be -imposed in spch c~tses Hin.du 1narriag~s are qot ,performed' before ltegistrnrs: 
11~. · It 1s suggested that w:hen an objeat:on is rai$ed the So 1t "~YH! be bey~nd the s~pe of the .Legislativil autnority 
lbJector .must make a. depos1t of an amount ~scri~ed i;Jy . to put ~1vi1 mamage under the category of Hindu fllriJl 

R~e~ and the at?o~nt .wo~l~ be declared . for1eited if no' I. of· ~arr1age!l. Tbmo~w if .e11rtain per~ns · take :it ' in 
mit IS brought w1thin- the penod allowed for the purpose. . . th~1r heads ~o have mter·commUII!Il tnnrrlllges· between 

· 1 · • • , Hin~us, ~oh.a~1madttns, Christians, ~~u:, validat~d l:y. 11 

. '·District and Sessions. Judge,-.Delhi. ·. . . specl.aUegisl~tlon, and afterwards an attempt is rnade to 
I hav.e the, honour to.s~ate that. my' first 'Suggestiop. is -put:lt ~n~er ~he. category. of :mna!l.l!'orms of. ~nurri11ge 

that legislation on the . propo!lod Hindu. Code should not be saymg 1.t J"- third form of Spec1al CIV11 Marriaae how far 
taken up -piecemeal. }.$. poi.P.ted out 'in the . explooatory the Legislature will be jllstifled; I shalf reque"'st' oqly the· 
no~ accompanying one· of the· Bills,. dillerent ports of ilie . Legislat-ors to consider. · , ·, · 
SUbJect are inter•conne~ted; it w6uld no.t· J:>e advisable,. • So it. is not a que~tion. of'~difying Hindu L~w of 
therefore, ~ o~dif!' eac}i part _separf!.tely. There may. be marriages as now .in force in British India. · 
~dvantage ~n. elicitUlg v1~ws of the public on one aspect of · , · Th.e real reason seems to be ·that in the /lase ~f a civil.' ' 
it, aa· a matt~ !Jf copvenience; before prooeedibg to other mumage pe~oFmed 'under t~e SpeoioJ Act, the Qff-apring . 
as~e~ts. but ~hjs could be secured ey merely inviting public . of such· 1namage has a.' spe(lulllaw ·qf Inheritance provid· ' 
fiP~on and not proc11eding with the Bills further until the ed un.d~r t~e ~ndi11-n Succession .Aut, an~ now by. c&lling 
subje~t h~d bee~ exhausted in full. Tqe explanatory note the. CIVIl marr~age also a·!orm of 11 mamage •mder Hindu 
on the- Btll relating to Marriage t11nds to suggest that this . I.aw, ,the law of Success1on attempted to be .followed is 
i& ~e scheme likely to be fo~ed. . . 1 .. Hindu,' Law. · ' . · · · . ' · . · 

, * , . * 1 • •· • * . . · · . lfHindu Law of SucCession now existing in. :British 
· 3:Turnillg to the Bill relating to marri~ge I find thatdf 1 l1i~ia is an. •undes~rable thing a$ attempts are being made 
seeks to effect a compromise:- it ·provides for considerable ~ .mtrq,~uce· drastiC cha~ges in it by 'a separ~te 'Bill, why. 
reform, .. at the same time. it keeps in tact several ~eatures · IS it desued to adopt Hindu Law, of SuccesSion by those 
of the oldland. existijlg· law)· In 'thY. view it 'does not go wb~ are_governed by In.dian Law ~f S~ccession, which· is 
fur enough because it still seeks· to confine a sacramental agam ea1d to- be based on .modermsed~reformed id~11.9 re-

. marriage ~ pe~on~ be~onging to the· sam"' c~ste .• Doubt~. 'JatiJlg. ~ S~ccess~on? If t~e Bil.~ regardin~ fntestnte 
le~s. the ngour, of this bar t!S inter-cas~ mama,ges m eased S~ccess,on fa~ls, tl:le promoters. ofibe present B1ll (~awo~y 

·by the provisions of el!J.use .1, but. the fact ·remains'. that ~art II mornage) s~ould cons1.der .whe~er- .they wd.l still 
even uiuler the proposed Bill two. Hindus 110.~ (lf.the same hke. to 1ollo.w t~e ~mdu La';: which t.s.,!'etrtg 1:ons1dered 
caste would. not be o;ble to e'nter Into 11. sacramental by 11ome of theu fnends. as , to archtue . to folloW'.. So 

'marriage. 'My s~g~etion is that sub-clause (b) of ,clause my submission Is that :'Civ.il morria~". should. in no tale 
~of the Bi\1 sud the correspondwg sub-clause (a} of c)ause ·.be enfafted .e.s. an~ther for~ of Hindu Murrmga ,under 

' 7 should be deleted. I am also. not.:in fa'l'o-qr of sub;clause · the Hi~du Law or ~ the Hind~ Cod~~· ·. 
' (e) of elause"-'1, because ·in my qpinion this negatives the 1f the~ want to. ha.ve change Ill; thei! law ~f SllCC8$~1on 
:· sal,utnr~ provis~on 0~ ~ub-clauSe (e)·of clause 4.' ' . . . I th;r can make an a~endment ln the. Spemal Mllti'!Uge 

~·. 'l:N'he Only othe] cllm~ of the Bill whieh c~Jle for .critic)snl ' 
4 

Now as regards the co,dification of: Sacramental Mnr· 
i ~ 0. 14, Which doe·s '!JOt prescribe a mode of recovery of riages, if there had beep· 1!. genuine attempt to merely 
jane. and also infwhat ma.ltner it sho11ld b!l dealt· with-. after codify it, . then the only and chief o'bjeetion would 'have 
ll'eCo'\'ery. . - been that ib is a s.ubject rel~ting to personal lt:~w nl,ou~ 
I . __ which no difficulties have arisen, and· there has na desire · 
f . s· ·· , '.' ' , . , . , : . . of the 'persons govemetr'by the _Hindu Law, to t.ava it 
, . . ecretary, Bl).r Assocu~otion, ,Ra.walpmdi.· ' codified, why should then b'e a legislation. Secomlly the 

of I' have the ~ounour to send h!!rewfth. a copy of resolutio~ ' l~w 10~ :F!indu marriage is t~lao ~ased on a ~li~ous founc~· 
. the Managmg Committee Bar Association. :Rawalpbidl, t1on, 1t JS only a sacrament ·and not a OlVll C:•>ntract, tts 

Wlth *, '1\ .. * one' cop1 o! o~Urlon., on :J;'art n· (Mal;'riages).: . ~nion is indissoluble, and lithe. c!hjec$ of,·the marriage ill . ., .. 
' •· f • I 



'· ~ ' . · \ b a1 nd ,'Ther~ 'is a Text of Yjurved.a which ls referred to •by ~· 
not 1e~llsatlon ol se~yal inter-course etween 11 111 lie ·

4 
comm.entators on Mannu. and- Yajnava.lk_ya and which 
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a tem~le bu£ , n holy"llunion for performance d re gto~s 
dutl.es "ll' d fo·r begetting children who may perform th~lr as fol.ows :-

' u 1 1 uld .·, '.'Th.~t. a,person,is. b_orn. w,ith. $'e_e de_ilt_s_:-'Deva 1_in~·, relimous duties towards their "Pitries '' · kio t tere ~ 10 · · d p ( liab lit to h 
be 

on·o Jerri'sJativo interference with religious !lllltters, or .· RisW rma '.an Ijin rma I.e,, I Ie~ t e Pltrles) 
., " 1 1 1 dy · winch is di~churged by· the begetting of off-spring." 

matters l'eligio-sJcial or socio-religious. um 11 reu I This is what ~as made marriage as obligatoty on Hindus 
satd while discussing t.he .Bill balled Hindu Code .Part ' who do not desire to adopt the life of a perpetual Brahm· 
and my remarks there apply here also with a greutP.r force, S . , t to f M __.. 
that it is. a fundamental principle recognised by the , chari or of a anyasl. Commen a rs o x a'nu rod 
Constitution ·of a~l civilisQd countries t~at ~here s~o~ld be Yajnavalkya have come to tlie conclusion 1.\fter 11 ~ul! 
no legislative interference in the cogscJenbous bolul£s a~d discussion of Shrutis and Smriti 'l'exts that the Rtage of 
matters of faith or religion of any . class or r.ommumty house holder (i.e., Grihasti) is .obligatory on all the tWice 
lP<ing in u ·country. The State should al_w,ays, k~ep 1ts~~f · boru (and even on S.udras) excepting for Naishtika Brah. 
scrulmlously neutr.al in matters of rej1g1on.. l:lut trus. machari, i.e._. o~e who has entered ~ire.ct from the stage 

1 · b tt t- of studentsh1p mto the stage of hermit or: ascetic. So 
sound, w1se, and necessui'.Y princip e 18 ~ow emg "- ·emp marrin11e is, Vyavasthita Vikalpa i.e., a fixed a!ternat1've 
ed to oe violuted in the case of Hmdus at len~t by u 

introducing Bi.lls by which drastic ebllllges. are, desir_ec~ to und. not an alternative to pe chosen according to I•leasure. 
be made in IUIItters which vitally concern their rebglous , Mr. ll!uyne also says that .'a Hindu ma;riage i~ th(:) p~r· 

formance of a religidtis duty'. It Is the duty o:~njoined by 
beliefs. 1 

• Shastras. :.It is an essential Samsknra for regeneration 0£ 
A memorable proclam.atiori had been r11ade. by jf~r men of twice born classes, and the fruit of Sarriskara is 

Majesty Queen Victoria in 185~ in very clear 9nd ~n~mb1- stated to be the discharge of debts t9 t.he 'Gods' nnd 'the 
guous words .that "We do strictly charge and enJom all.. 'Pitries'. Procoontion of a son being

1 
essential, the pur-, 

\·those who mny be in ·authority tq . aostain from all pose may not.. oe served if monogamy were ·the rule. 
interference with the Religious beliefs or worahip of our Hence it is thab, Hindu marriage could not be :Jecessnrily 
subjects on pain of our highest displeasurb", and similar monogamous. Now if the ·present Bill as propos~d I.y ' 

, announcements hue! been repeated by Her Succe~~or9, ,but 'the Len~ed Authors be passed. into a 'law, it will, while 
ins pita of all thut attempts, have still been made und are di~ectly mterfering with t~e matter concerning r~ligion, 
being continued to 'be' made by some members to propose· Will frus~rnte the very object on which the prilltciple of 
such Bills as would· seriously· undermine the Te.ds of Hindu marriage is ba~ed. ' , · 
Hindu reagion, by which I particularly mean . Sau11ton· •. Again the Bill is quite an unnecesslll'y measure. 'l'hough 
Dharm~: ' · , , , polygamy is recognised by Hindu Law, it is practically in 

I can 11cknowledge that there is so 'much- dive;·sity of theory as there nre extcemely few strong cases in which it 
thought und religious beliefs amongst the Hindus thut one lias been practised. It is very difficjllt to say wl!iat exactiy 
can lind all phus~s of religious thoughts from an UIJ.bhliuv· the per9entage· o~ polygamous eases. is, , It will be u1ore 
ing atheists to ~ full thGtst, . but whutever be the. state or less a guess· work to fix any, but there is no doubt that 
of religious ide!Ls und reiigiouJ ideuls of different persons such cases dre extreri1e~y rare; .and ou1i of these cnses it 
or classes of persons, living, in our country as ,we do, we will bij found that majority is of those in which second. , 
must respect the ideas and feelinll"' of others, 'Live and marriage has taken place merely for the purpose of 
Jet other live' is the principle which we muat · fullow begetting' a child with the consent or acquiesc~nce ·of the 
when living in a Country of heterogenious beliefs. , So no . first wife. There may still be cases in which i'l mau may 
one person or class of persons has any right to pbrust iii~ have married for a second time· for some ulterior motives 
or its opinion by forCl) of legislation on the others who · perhaps merely to satisfy his animal passions. ·But such 
lire quite unwilling to accept them, The id~ll ,:tay. oe latter cases are. still more rare,, These iatter cases Nit: ~ 
actuated by, the highest motives of the so-ca11ed r~lorm in no case oe defended, and every body will certainly lik~ 
or sheer fanaticism, it sho\lld not be .thrust upon Uul to put a stop to such cases. 'l'hey are both against the 
others by force or coercibn in the form of an ~naotment._ princip:es of Bi_ndu Law as well' as Hii~dl! sentiments.' 

The members of the Legislative Assemblies who have The' point is what should .be the remedy for such cases. 
been elected by the Hindu community have not been 8,~nt It .will not .. he advisable and pl'O.!Jer: on f;he strength of 
there to represent their religious ideas, They ~hould in such extremely rare cases, .that the· Hindu marriage 
all , fairness to themselves and. to, the Hindu t:omtnu· should be made monogamous by legislation, by a Bill 
nity when they represent, see that. no body int1-oduces 11 like the present one, with :lar reaching elfect's, IJ.S the 
measure which effects the religious beliefs or religio-social pther main principle- underlying· the Hindu law gets 

. matters of any class, sect or denomination, particuiarly· ill: annihilation. Such cases should be left· to strong public' 
an Assembly constituted of members • from cifferent opinion n~d strong social boycott. Strong, public opinion, 
communities. Even. the international law respeot.s the and practiCal methods adopted by Societies have nlways 
persolfal·Jaw 'of all nations, and if a marriage ·had been 'been helpful in averting marriages of old meri arid in this 

. contracted in nny form recognised by the personul iuw of !JOnnection a:so some such similar method ', should be 
the parties,· the · Courts will give effect to it. l:l'o there adopted, and such cases shollid stronglv be denounced 
should be no legislation 0~. matters covered hy the per· and condemned. , • • · - . 
sonal law of the commUlllttEIS, In the case of Hindus ' Agn_in one of the remedies ·proposed by the Bill for 
there_fore, there s~ould be ~o legislatiOn regarding th~ restramt of, second marriage in Section . 24 is that th~ 
~arrmge .or restralll:t of mnrnn~e as the m~rriage uccord· marriage will be vo,id. This remedy it iR. submitted· will 
m~ ~- H~du Law 1s a holy unton for the perfol'l.mmce cl have very far·reachmg and harmful results which can be 
rehg1ous r1tes. shCJwn from tlie following iliustrations :- · 1 

Now one onhe main fe~turea of the Bill is to rem~ve , (u).Suppos~ .A has. got a _wife B. froi.n whom no t•hild .~~ 
.polyg~my from the _Hindus, but polygamy is permitted· born as she. IS b!ll'ren. Wt.th her cons~nt or without ,1t, · 
by Hmdij Law. It 1s sanctioned by the '~~xts as well as A has marr1ed a second· wife C, who. 1s, say, 15 or 16 • 
by_ usages.,. ~nd tb_{re is a religious oasis for that .. 'l'he ·: !ears old, for the PUq:>oses of be_gettir)g a child. Acc?rd· 
obJect of Hindu marriage is begetting children ·tnd pro- m~ to the. propo,se~ Bill enacted mto a Law, the illl!rrHige 
per performance of religious ceremonies. - wt.th C will ~e v.md. Now the marriage according to 

• , , . , . . . ' , Hmdu, Law 1s ~. Sacrament, but the Act makes it V•lid. ~ 
. Ac~ord~g ,to Hmd~ S~tpture,s, smce , the purposQ of The g1rl C who 1s married to A sufiers the most. What 

maJ;.Mage IS procreation of a son to reheve the parents would be he~ plight? S\je has been gifted by· her father 
, from the torment of Hell' it follows that that purpose to A in marriage.. What would be her t'bsition? · 

m?y not be served if ·monogalllJ v:ere the r~le: (Vide '"' ''(b) Again if this marriage ')Vith c has been ;:on;Uiumat· 
V1Sh1u ;v.\' .44.). In Bhagwad Glta also It, l.s dearly ed, t~e matter wm be still worse., The idea of her re· 
s~ate .. t at the pltras.,£all.from _heave!! when , pmdodaka' mamage or of finding a second husband for hei.'>vou!d not 
k~rya 1s not }lerfomted Q'tde G1ta I, 42), It is the legi. only be most repugnant to the Hindu sentiments l ut w.iJl · 
bmate son V:ho 'COJj perfonn it., If the wife is barr~n or: be nigh impossible. · · . · ' _ 
has become mcapable of begetting ·a son on any a t ( ) !\ · · • · 
an occ~siO!l for marrying anotker wife may arise, b~r!;t app~ic~g~~hsm~~l Sectirdo~s 49t4 ilhnd 495 I. •P.' C. are m_ade 
otherwise. e gi~ acco m.g o t e new A'lt, may also be an 
· ~~&cused . person.· Poor gll') I she has to suffer not only 
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the marriage is to be void tinder ,the ~ct, but mother. and ·father, both having e(ually "tbe degrees of 

,. / 

~u~ave to. undergo heavy penalt~es ~oi: no .fault of llers. re!ationshlp·prohibited by this Act'.'. · . 
under the oircumstanees, the Bill Is' not only opposed The real pivot of this Bill is to ab~lish polygamy in 
the religious .sentiments of the Hindus, but is .a harm• Hindu society. This idea :a chiefly b~sed on the modern 

.» d unnecessary measure. . · enlightened opinion, where eqyality of women is said to 
iuJ!an in no sanction or penalty has ,beeu prescrib~:d lor 8 · be recoghized. and this was: what tbe frumers of the Bill 

ga who marries with\n the same Gotra or pravara, or say, to be the standard of justice in n1arital relations, 
~rso:s outside 4is caste or Varna by• Sacramental mar.· little knowing that the very western people were crying to 
lJllll'', Rather factum valid has been m~:~de applicable the ~ root them out, because of their vnr:oua ul>uses nnd evils. 
:~t of w~ich. w~ll be that iliterested, persons will · '!'0t Dr. Boothe bemoaning the condition of his country says:
. Ill marry w1~lun .the same caste or Varna, nor outside ''Wl.at is happening to the domestic 1 fe of the Anglo 
~~r Go!rth No' penalty has been proposed in uny form Saxon Race? It is tht same tale whe.ever the English 
~e:hat people may not perform such marriages which tougue is spoken-more hotels less homes, more divoroes 
· ht to have been done. · · less childreri ". It is this social system, in following which 
~~ere ls a _great difference i~ the .rroposed prohibited we t.ake so much pride and pull down our tr:ed and 
J grees of marriage form there given m the Hindu Law scientifi~ social system with our .own himd. Are not· the 
~per. This too cannot ,b~ tolerated b'y the Hindu~. · warnings of thougJ1tiul westerners. sufficient for us 'to be 1 Aaain by making the marriage mopogamous, a founda· cnreful in such matter>. Let us quote one· of them-
r~n'is being laid 'fclr bringing. a Bill for introducing -!nw l!)oedrie Pincott- who says, that "Every thing tending 
~divorce amongst the Hind \-Is. . Because if n •Aan · is to the peace 11nd· well being of society has been long since 
ull!ble to 'hav~ a second marriage. in · case 'his dfe is . reduced by 'the Hindus to well-ordered- rules deduced from · 
b!rren or othe1:wise incapable of begetting a child, he may the un~hanging facts of nnture. Any introduction among 
~compelled to divorce his former wife and• then be able' them ,of our .crude ideas can only' result in m:schief •and 
to have a second wife. . · . . tend ·to ·bring the Hindu to the chaotic scramble of an 

Under the circumstances' the Bill is .Unilnlled for, agomistic ln~rest which is the character of our. disgraceful 
unnecessary and against the texts of. Hindu religion and I social nubble.". · · ' 
oppose the Bill. . At the sll.llle time it is admitted by tho framers them· 
. . .. ·. · . fllllves that "indeed, in prootice the vas~ majority of Hindu 

' · Bar AssoCI~tlOn, Multan. . marriages are monogamous" it was only in very excep· 
We have gone through the Hindu Code, Part. II (Ma~:· ·. tiona! cases 'based on particular and valid reasons that 11 

rJge} !Jill and find many' laudabl!l . provisions ilt it, espe· second marriage was' allowed by the Shastras in the case 
ially that a man cannot have two wives at one time and of the first wife· beil'!g olive and th:s wl!"s an exception and 
~ilarly.' a woman 'Cannot have· two husbands' at one not a rule. If this was not a,llow~d, by this Bill, then it 
time. But the defects in the Bill.are that i£ a woman wilt tend to bring Immorality in· the farp.ilies and real 
6 barren and cannot give birth tpl any child, ';here is no . purpose of' monogamy will be fru>trated. It was, there· 
,rovision in. the Bill a~ow.ing 9; second wife to the fore, necessary to legalise this very limited and very rare 
nushand. Some provisions should be made ip. the .Bill f9i' · polygamy, so that the Shastrie injunctions be not also. 
ruch a contingency .. Similarly if the husband is impotent' ' violated. The false sloge,ns of "Equality of righ~s", "pe;· 
111d is altogether incapable of" having cohabitation. with sonal Freedom",. etc., raised from the west for ce~taun 
rhe wife, in .such cases though it may be a sacrarp.ental purpose~ should not be ullowed to betray us. The Hindu 
lllll!Tiage, the wife be held to be a virgin and allowed to Community has already suffered far more than pther com
lll!rryanoti):er p~r~on, i.e., m. the ,case of 'impot~ncy of, munities ·.o~ this accou~~ only .. It is, therefore, proposed 
ilie husban4, mamage may be held to be a nulbtY. alto· that prov1S1?n be ;made m 'se~tion 4 (a) where the p~rport 
~ther i.e., there· V~;ai no marriage at all and she, being; of the restricted seeo11d mnrrlllge be g1ven. , 
unmarried, can marry another male person and the civil · In section 4 (e) provision is mai!e to obtain consf\nt of . 
rou~ limy be . a~thorised to :declare .. such. 'liarriag.a as , · her guardian in ma;ria~• if t~e bride di~ fn:ot c~mp~ete her 
nullity; otherw1se sacramental marr1age m such cases sixteenth year, while m sect!on 8 (8) s1milar age lS fixed 
shall be a curse and :the civil marriages .. will become in twenty-one years. ' · 
ro~e. to a lar~ .extent .and sa~ra\nental marrir1ge~ ~hall , In fact it -is j10t. consistent with the Hindu senU'meuts 
~ll'llld,e-and HmduLa~ of Mamage shall become ~xtmct. that in ariy age a bride is to marry with.out the c~nsent of 

• ' ___, . . ' her· gunrdians, who is to give ~er hand to a bridegroom 

S -. . · Dh , p t' 'dhi s· bh' with religious ceremonies, but if it was ever necessary the 
ecretary, Shri Sanatan ,' arm ra lnl· . a . a, age prescribe!!_in section 4 (e) should tally with that given 

. . ' P'Unjab, Lahore. ·, , · ·. in section 8. (3). · ' 
I * - * . . * "'· In sectiOJ' 7, all sacramental marriages completed in cer-

Describing 'the reasons for codify:ng the Hindu Law it is ' ta.in cases are taken· to be valid. To this, the Panclits 
Said iti. ·the Staterne~t of Objects· and Reasons and the take objection and will not allow the Pratilome marringr.s 
explana~ry notes appended thereto, that:-· · to be valid. , · 

Firstly, the present dlly. courts felh difficulty. in cm;rectly . , The introduction of civil marriages; as provided for in 
understanding and interpreting ,the laws made m thell' own .sections 8 to 22 is not considered t6 be perm:tted in Hindu 
limes and with their ')pinions on 'them. Jt. wus really ~0 lnw as valid marriages, though eight k:nds of marriages 
wonder, therefore, 'that the inspired lawa enumerated m nre mentioned in the Smritis-some sanctionable and othen 
lhe ~du Dharma:Shast:us were . very of~en w~ongly . condemnable. Therefore the Sabha does not encourage 
mterpreted even liy the High Courts as quoted 1!1 the. ' this part or the BJll to be retained as such. 
ICcompanying notes. • . , , · - Any how one thing is to be clea~ed that the counting of 
Se~ondly, finding that the so· called Re£womer b.e;n~ the· age In ony case fer the purpose of this Bill should be 

on~ble to lead the people ,to the Higher g?al of Hm lu ' G · c 1 d 
Dliurma Shastras. was trying to drag. them down to . the based on Bikram. Era and net thll regonan a en ar,. as 
level'of present c:rcumstances created by the .baneful . we prepare our horos:ope on th& b-'sis of the former. 
~ff~cts of the western mate~ialistic civilis~tion wbi,ch W&1 

h~g exposed pakedly in its true colours m the days, .lind · 
this necessitated to bring the Hindu taw to mo:lern 
notions. · ... · 
• Coming· to the Bills themselves, ~ve tti.ke-

, * * . "' •* 
. PART II. 

As this Bill contains cert~in clauses ,which afe not based 
00 ~e H.indu Dha11llll Shastras, there i$ mu~h to be said 
agams~ such clj!uses along with some. suggestion~: t{) ·be · 
lllnde Ill others' ' • · · · 

Section 2 (dj words ,/uncle and neice" n~d also "aunt·_ 
and nephew" reqilire further clarification on the sides ·of t 

No.5. 

From the Home Secretary, to the Governmen, 
Punjab' to the Secretary to the Governmen·· 
of India, Legislative Department,, No. 6429t 

' J.-42/5407.5, dated L!l.hore, tb.e 7th October, 
1942. . 

I nm directed to forward tile opinion~ of the I.ahore · 
Hiah Court Bar Association ~n ~he said Bills, which have 
ju~t been received. ·· 
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Hi~h Court ~ar Associ~t;on, Lahore. 

'24 
Olau1e 26.-A provision should be ~ade to gi~e retroa 

tive effect to the clause so as to 1apply to those persons ~~ 
have married according to- what 1s, commonly know 0 

Gaur's Marriage Act. · ·· · · n as 
* ·.· *. * * • 
. This Association appro~es generally of the vrovis.?Ds of 

the Bill relating' to .l:i:ndu. Marriage~ but wo~1d lilie. to 
otfer the following criticism· with· the object of hnprovwg 

. the.Aot. · . · ' · . '. , 
, Clause Vl.-In climse VI the val.dity of mamages under 
the Aryu 1\Iarriaga ·Yalida~ion Act (Act 19 of 11!37) 11hould 
be made clear.- • . · · . · 

In the .Llill only tw9 forms of marriages are pres~r1bed 
~nd as fu1· us olle can s~e the law is to apply to all~dus. 
It becomes doubtful 'if .l:iindus whQ are AryasamaJIS~a and 
choose to .murry under the Arya ~Iarriuge V nlidation Act 
wjll be legally ·mar_ried if the,r. trunsgr.ess clause 4(b) of th~ 
Bdl. , · ' · ' · 
. Clause VII.~In clause VII 'of the ;Bill provision should 

, be Jl;lade . for' invalidating 11 marriage , verformed under 

. A retrospective effect of this provision ·will not 
v~sted rights because the rights of women are now pro~~~J 

'by the Hindu ·Women's Hight to Property Act 1937 c. 1 
· further protection is needed this Assoe1ation wo~H su;· ! 
that a father may muke a declaration before' a presc;1esd 
authority not bein~ lowe~ than the. status ·of a Distri:t. 
J ud:;e that he desires that he. and h1s children shoUld b 
gove:·ued in the matter of i1;1heritance by Hindu Law aod 
in order to affect .the rights of liis wjfe also a joint dec!a 
tion by both the husband and· the. wife may be prescrib!d· 
This association agrees with\ the reasons given in tb · 
objections and reasons which l;Jave induced the framers of the 
Bill to suggest the in~orporation ~f .this clause in 'the ~~ 

coerc:on or dutess or brought about by fraud. . 
ln a large pun1bor of cuses particularltof girls it has· No. 6-CE~RAL PROVINC~s' AND, BERAR 

been 1;oticed that marriage; with undesirable people ere From the Secretary to the Government, CentraJ 
performed under .threats of force and not unolten by fraud. p 1 

ln such cases no relief seems to be possible under-the law .rovinces and Berar, ,Judicial' Department · 
for. rucbgirls with tlie result that they .have to lead a mos~ ' 

1 to ~~e S~cretary to the Government of Indh: 
miserable life. 

1 
• • Legtslat1ve Depart.ment, · New Delhi, No. 

As is clear from ijuch decisions as-22 Bombay 812 and U 2058-1760-XIX, dated 17i28th September 
Madras 816, the law of force and fraud does. apply to 1942 · · 1 

' 

Hindu Marriages.' But it is not· clear if it would affect 1 ' • . ' ' • 

marriages where the party 'or parties .to the marria£e has or ~UDJECT :;_The Hl~du Oode, Part I (lntestat~ Succession) 
have been forced into marriage or tho'marriage is brought .. and the lilndu JJode, Part II .(Marriage); ·.: 
ubout by fruud. It is suggested Mlat a provision should · ·• · ' • ' · • · · • 
·be made to protect both parties whether of age or minors. I 17 officials an(\ .26 non-officials are in favoUt: ofth~ Blll· 

OlausB 8.-It is suggested that the' following words' bl while 5 officials and 112 non-officials ·are ·aaainst ·it. Out 
inserted between "Guardiun in marr:age" and ,"to the ?f 11~ non-officials, 80 sent a printed reply which wa's' 
marriage'~:- , , · ' . . :: ·· ·' ' JdentJcal. ·The Provincial Government is in :favour of 

:'or· where party or parties to the marriage has or have codifying the Hindu' Law and amendmg it, IJrovided the 
attained the age of 18 years bui; has or have not attainei amendments are s.uitable ·and universally accepted: Gov- · 
the age, of 21 .years. Court 9f principal juriediction where em.ment should, however, leave the matter of amendment 

. such parties or any of them re~ide. ". ,. . to tl)e lllllll!bers o~ the Legislature, and .:nterf,ere anly m 
In the. cas~ of boy$ and girls who hav'e attained the a!l~ very exc~pt10na) CU'CUI~lstances. It is f()r the ~egisl~J.ture, 

of 16' but have not att.nined the nge of 21 some provisio~ and pn,rtJCular!y the Hmdu members of the Legislature to 
by which sucb.parties can hnv.e-reeourse to ono of the com· decide what ,is. good fo~ tpe Hindus. ·. . · . · ', · , 
paratively superior· courts oi the country is necessary,. 1t 2. The opm10ns received from ~he foll()wing are forward· · 
has been noticed that many guar4inns do ,not aHow their- ed :-' ' . . ' I ! 
wards to marry out of ouste. parti~ularlv if such guardiam (1) The.Honourabie the Chief jtlstiee a.nd,other H;n.our-: 
happen t? b~ other thun .Mher nud mother or paternal 'able Judges ?£ t~e High Court of JuO:icature· at Nagimr. ' 
raudfather. It \Voulcl be n1ore· in &eeping witjdhe times (2) The D.Istr.lct. and Sessions Judge,· Nagpur. 
1f a party could approach .the Codrt 'in every case where (3) The D1str1ct ltnd Sessions Jud••e Wardha . ' 
the guardian refuses \o give his or her as~enl to the' ( 4.) The Dist~ict and Sessions J udg~, Amraoti. · 
marriage. Considering, however, that parental and filial (5) The Public Prosecutor, Amraoti., . 
authority still has respect in the e~ ~s of the peo_ple of this (~) The Public J?rosecvtor, Saugor. : · 

'country exception should be made in t·he case of father, (t) The B~r ~ssociation, Jubbu~pore. 
moth~, paternal grandfather and elder brother so that in (8) The D1~ti:JCt ~ar As>aciation, Yeotmal. . · • · 1 

case 1f the gu~rdmn fpr marrin.~e. is one of the~e four (9) All-Indta Reporter, Limit!id, Nagpur·. 
persons their word would be final. Sometime there. are (10} Mr. P. A. Pandit; Advocate, Bhandara. 
casea where ~o known person from amongst ~he guardians (11) Mr. L. R. Abhyankar, Advocate Yeotmal 
enumera~ed m the list given in the Bill is . 'alive or is' (12) Mr. B. I.. s~th, Advocate,. Sa~gor. . ' 
'kno~n; m ~hut case powers should be given to' the Co ·rt (13) l~ao Bahadur S. M. Parand.e. • · 
to g1ve thell' ossent to, mnrringes. . ' ,('1<1) Colonel Sir K. ·v, Kllkde ~" 1• . 

. Olau8e 21.-The ground f~r divorce. under the Indi!ui (15) The Hon G 1 s ' ' 
. 
D1yo.rce ,Act are mu.c. h_· ton ltmited .•.lnd are .1,n·· •"me cases All I d' W ora;y enera · . e9retary', Association of the ' 

., ,u ·. N · 0 Ia omen s .,Conference, South C . p , Branch, · 
· not. w accor~ance Wl~h the vie1vs and needs of tlie modem , agpur, : · · · · . · 

, society .. T~Is Assocwt:on would ~uggest the,t th0 lnw on B a: The Bill ~·as P\lb!ished in the 9entreJ Provinces and ; 
the. suhJec~ s~ould be brought in conformity with fhe Jaw ~ra~ Gnzett~ m _Enghsh on the 19th J. une· ·1942 a'nd in , 
as If· prevails 10 Englnn,d, · , , · , · Hmd1 and M th h ' ' 

Th d f rl • . ura .· 1 on t e- 17th .and 24.th July, 1'94~. ·., 
, e groun s or ivorce in the' Indian Divorce Aot h~ve , 
been fauna n?t to b~ udequnte to meet the necessities of 
~dvanced Jndl~n Soc,ety, As o matter of fact experiene 
Jn England has also shown tho.f instead of bein(( II help i: 
the case of unhappy marriutres tre" are n hindrance rnd 
ha;e ie? to a great deal of abuse. Cases lite not unknown 
w ere m order to put an end to domestic unha . 
people hnve had to resort to subterfuges of seekin ppuae~s ' 
terous connections and proViding false evidence I f/ f : 
the PUrposes of getting u divorce This is a stat~ of !~ .0! 

wb:ch. I~dinn Society would lik~ to llvoid. The law\:~~: , 
prevatl~ m England today is a verv great imprciv t 
so~~thmf! of t~at kind is rcquired'in this countr~men and 

, 1Uso 1?3 .-ln the enum 'ration of guardians f~. . 
the COl•rt nf principal juri•rlH'on· should als' fi ~ mar~age 
It sh_ould be clearly atnted that in case of o n n. P nee. 
mnrr a~e other ,than number 1 2 n ~ardmn for 

. con•ent the party to ihe mn;qge} br 4 ;eJusmg to give 
ma.vhaprl~ to the principal Court of Ju~~dicti;:a~ of age 
or c e restde& to g1ve its a$sent to th . " ere. he , .. e mamage, , 

OPINiONS .. 
Th~ Honou~able the Chief Justice and other 

HJ o~ourable J udg~s of the High .. Court of 
I • udicature at Nagpur. . . ~ · 
H~doth 

1
the measures are i'ntel;!ded fo i~troduce refoD!llll in 

m u aw. They · b d · 1 generlillv su 
0 

. are. o~n to }ead to controve~sy. 
1 · PP rt. the .Bills. The Bill relat'ng to marriage 

~~~~~ nnogamy ?Ompu!sory for' Hindus. The legislature 
ot"· n '6 ~tep1s 81,multaneously to make it compuls6ry for 
~~r races m ndi11• * , , * . · .., . . * . 

The present Hindu s · t . · . tespN~t of th , Oc!e Y requll'es to be reformed ID 
which mn:v b~sec 18":8• The extreme provisi()hs of the Bills 

· tu111ly be 'droppednsJd;n~ ns. very_ objectionable may eve~· 
st:n mnvk: an ndv an e. e~sent!al ones;)£ aeoepted. Will 

· thnt the Bill an?e.i 1~ 18 m th1s li,l(ht t'hat I have stated 
Mt ~omments dare we rome and I. support them. I have 
• , ~, on every feature of the Bill. ' 
· · 1 • 1 W. R. Pt'llANm,....,.29-6·42, 

· . ~uilgt. 
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I 8gree ,gene~lly with what ~W.:Snik J. h&s said. Ali, them is not to blame .. lf a mJage is in order in other 
,gards mollogamy I feel the.t this 1~ re.ther a drastic step 'respects, a party which ~8 entered into it in good faith 
ben the .religious importance of havmg a son is considered should r.ot be placed in an invidious position at the mercy 
Jwever the remedy·lies.in a~option. * . • ~ · of 'the other party or even a. stranger. If both parties are 

. , · , K. G. DtGBY-2-7;42, aware that one or other of the conditions in Section 4 are 
. JudgB. . not present, then naturally there :would be no vatl.d 

I have·not had the time to study the hill in detail but · marriage, except if there is only a simple omission in reB· · 
lprove the eff()rt to insist" on monogamy'. The order of pect of clause (e) of Section 4. But it is likely that the , 
1e clauses. in s~cti~n 7 (c) migh~ v.:ell be changed. It reads" Partills may enter into' a llllcramental marriage without 
little clumsy as 1t stands. • I think an endeavour should ta)cing sufficient care to ensure that the oopditiona . are 
, made to .encourage the registration of sacramental complied with. I do not mean that an elaborate enquiry 
1arriages, I realise that it will not be possible to make is necessary, but I do think that both parties should take ' 
18t compulsory just yet but such a provision would pave reaso11:able care to ensure that they are. A ,.provision· 
18 way. Encouragement~ registration wOUld be afforded would, therefore, 'be necessary to invalidate a marriage as 
~ registration certific~te is. accepted ii! itself as prima of the sacramental type, if one of t'he conditions in clause& 

ICiB proof of the mamage. (~). to (d) of Section 4 is not satisfied and the parties did 
ViviAN Bos~-7•42 • not take reasonable care t<~ ascertain 'that all were satisfied. 

, 1 In practice, if the parties could have found the defect on 
. · · • · Judg•. a reasonable enquiry into their families, then they ough\ 

I regret that I have npt time to offer & considered opini~n not td be allowed the privilege of a sacramental marriage, 
n the bills which seem to me to relate to matters that , if £hey had not dime so. In the matter of failure lio 
wmainly. for Hindus to dt;~cide. , obtain the consent of a minor bride's guardian-in-ma!Tiage, . 

R. E. PoLLocu:,..,..S-7-42, t~at should not· invalidate the marriage 'unless both.brida 
. · • · Judge. and bridegroom' were parties ·in fore!) or iQ fraud which 

The attempt to ~odify . the Hindu La.w, though by ' resulted in the failure to obtain consent. It seems im
ueeessi~e stages, inust be welcomed1 · It is a step in the proper, if the force or fraud comes from the· si~e of the 
~ht direction., , • bridegroom; for exa~ple, that he should be in a. position 
, The bill 'relating to marriage is comprehensive and to invali,Pate the ql&!Tiag~ which has been entered into in 
lastic. The application of the rule of Faetum Valet to good faith by his: bride. I would, therefore, re-word 
aoramental. marriage_s solemnised withOuti regard to the section 7. by omitting in olause (c) the words "unless therll 
ustomacy considerations of cas.e, Gotra .or Pra.varas, is' . was force or fraud" and adding a proviso t . ... . • · 

alutaey. It is satisfact()ry to. note th~t the multitude· of , "Provided always in respecii of clauses (a) and (b) that 
astes has been reduced tq th.e fdur primary Varna~. There both parties had m~de reasonable enquiries, or had reason· 
rebound to .arise difficulties in determining the Va1n11 of ably g(lod !l'lounds ~be satisfied, before the marriage was , 
orne cast~s or subcastes bv.t that must be left ~ bE1 entered into, or' in. respect of clause (c), both parties hnJ 
ettled _by, i~d~cial d.ecisions. PravaTas often contain more nQt 'bee!! privy to force or fraud so as to prevent! a oonaen~ 
han O?,e RISht and 1tshould be made qlear that ·.~comtnon· being ob~ained.". · . • 
'ravara" si~i~es all th~ Rishis; ,The introduction of. Another consider!ltion ~eti oufof the proviso. If there • 
nonoga:ny 1~ mde~d .des?'able but m the case of. sacra· is ·Db sacramental marriage, should we go so far as fu say 
nental. mamages. ~t ~s lik~ly to operate h~hly m the that there was no·marria(ie at all? If the latter. view is 
1~sence ~f a proV1s1on for d1vorce. , ~olyga~Y:. IS gradually' taken, it may penaliee harshly ·mere neglige~ce and tlle 
lisappeanng under the new e()onomic conditions but the unfortunate children of , the purported mamage. Even 
>roposed reform 'is likel;f to evo~~ oppositio~ unless ft is. where both parties have 'practised fraud 1 because it :was 
1lso adopted by other commumt1es m Ipd1a' . known the consent of the. guardian :would not be obtained 
1
• ~ !' . * . · * 1 

,, • · * · . . • .that again,, in view of the· comparative form9,lity of this 
I am,m entire agreement with the ,prinoiple~t:-underlying legal reQuirement, ought not to opera~e so harshly as to · ' 

lhe prop?Sed measures. · · · · · '· · tender the marria~e invalid .. We have to bear 1n mind 
· M. B . .NIJtoGx,--8'-7-42; thr.t there is nothing, to preventi, as the proposed Act 

. , · Judg•. atands, a third party a.eting out of·. malice. It would 
.J agree generally with the principles of both bills, but ' therefore se~m fitting. that such D?arri.a!l'e, • if discove.red 

lhe ~tility of the Marriage Reform Bill will be greatly to be defec~v:e but. not othel'W!se mvahd, should ~e 
unpa!l'ed unless liberal and comprehensiv-e. legislation iii deemed .a clVll mam~ge .and alwa;ys ,le~al as ~ucb. I 
re~p~ct of divorce· is also passed, and think provisions in would therefore put the wh~la of the, e10sting section. 7. as 
th1s respect should be incorporated in, the presen~ Ifill and amended by me as sub-sect1on (1) and add the fo~lowmg 
not left £or future consideration. · aa:suh-section (2):. 
~ • !I' • ' · •· * * · "Where a marriage has beeli solemnized in the sacra-

F.,L. GaiLLB::-111-8·4~, · • mental form, but is defective because the p~~ies to the I 

. · , -chief' Justice. marriage have not made such reasonable enqumes,1>r•had 
___ - · such reasonable enquiries; or had such reasonable grounds 

• , · , · : . , 'as ~eqilired by sub-section (1), or"were priy;y ~ fore~ or 
· Distnot·J~.nd~ess1ons Judge,_Nagpur. · r fraud· so as to prevent the consent of guardtan·m-mamage 
I ainj~ complete agreement with the generil.l 'principle,s . being obta1ned, the ~arri~ge shall not thereby be, invali· I 

of th~ B1ll and .would make the following detaileq ·com··· d!l'~ed but. sha~. be. deemed ever to have Jleen vahd as a 
lllents on.certain sections and remarks ip the ,Explanatory .c1vil mamage., , . · , , 

1
·, • 

Note attached to the Bill. , . , . . '(iv) Sedion 8 (2).'--I would prefer to see SIXteenth year 
I' (1) Section 2 (a) . .J....I do not ~hink that part of the defini· subatituted for fourteenth year. This.· is a reformatory 
blon •. of • caste~ .. and does not include any sub-caste" ' js me~sure and where ,a civil marriage is entered into, th~re 
.appll~· worded,' because in. fact the definition 9£ 'caste' would appe~r to. be no good reason why, a woman shou,ld he 
;oul~ mclude a!l,sub,castes of th!l primary varnas or caste. permitted ~o m~YTY at such a t~n~er age .. as fo~e~ ... , 

WoUld prefer to substitute "and does not mean sub·· (v) SectiOn. 8 (4).-'llhe definttion of relationship m 
1\88~~"· . ! . ' · . 1 the EXplanation to Section. 2 -would -exclude relatives by 

(u) .Section e; , E.Xplanation . .:-This concludes with the adoption from marrying in t8e civil form; such persons 
words "and all terms of relationship •shall be construed are to be entirely in the position of blood ,relatives, which· ' 
.~ccordingly''. I think it desirable to insert the words , seems to me quite unnecessary where t~e sacramental 
b unless there ·is an:vthing repugnant in' the , context" element is missing. I would suggest the insertion of the 
etwllen the, words "relationship" and "shall''. The word "blood" between "of" and "relationship", so ~hat 

Pur.~?rt of this will be clear when I deal with Section 8. the olily exclusion would be where the degree of relation· 
(m) Section r.-As it stands. this .gives ·too mallY ship is a blood ,relationship of the prohibited character •. 

op~ortunities for· frau~ and lack of realization, of the · (vi' Section 13.-I do not propose to go into details here 
:no~sness of'mnrriage and the sacredness of. sacramental . and . set out amendment;s. but i~ seems. to me t~at this 
at at'riage. I am in agreement with the principle discussed s~ct1o!l a~"'d the ~ueeeedmg r~l.at1ve sections are liable. to 
thapage .9 o~ the Explanatory Note; it is most undes~~le giVe nse In practice to a position of one law for the neh , 
~e t 8 ,ID!).ITi~ge should. be set,aside.on.a mere techmcal a.nd one for the p~or: Naturally, for the reasons, I am. 

feet Ill wh1eh neither of t!;l~ parnes,- or at Iaa:t o~e of about to set out, th1s IS good cause, too, for llmendulg the 
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· · I . 1 lin 8 The point is nation of the war . aU attempts at eodifying 

Special Marriage Acta\7n thd ~ru;n~rop;8~d to stand, the or reforming Hindu law. · ICT remember right 
that as the law stan 8 an IS ertiftcate or decision of {unfortunately I have no. books for verifying 
mar_ri~e can only be stopp~ byt!Ic and he'may have very . the facts) a simila; attempt· mad.e. in Britain during the 
.a C1vil ()ourt:_ _ _.A perso~ m ;es marria 

8 
is bound, if he last war for codi,f,Yl~ and reforllllng th~ Law of real 'pro

good reasons m stopp~. t e . . 1fti ation~n expen· perty proved abort1ve and the law 'which emerged from 
wants to succeed, to I Jwtlllte cd~e l take it tha~ the . Parliament some years after the war. ended was widely 
sive! diffiQultul;n: sow rst~~f sta~ding and .eduaatipn,, different from that which was approv~d of by the Colli·· 
Reg~dstrfar twho e a opest'bl•· duties that he is called upon mittees of the House of Commons while the War waa still 
fitte or e very resp n " . . . . ffi " · , · 
to perfonn, 11nd in relation also to th~ digwty of ~A o ce on. J . _ . 
and the solemn· nature. of the act bemg entered mto. Is • . * . . • 

, . there any re88on then why this officer should not be able The provision of the Bill regarding monogamy is, in my 
to give a ·summary decision?. ~is would . be a s~utary opinion, entirely unsuit~~ to t~e present conditions. · To 
way of stopping frivolous obJeCtions and a~ord a spe~dy . introduce. such a provJmon Without t~e nece~sary ~on
and cheap remedy f,o those :who have II geDUID6. case which oomitant Of a provision for a divorce Will prove disastrous 
they can prove, but who would find thems~l!es. s.eve~ely and lead to increase. in immor~Iity. Amongst certain 
handicapped if 'forced to the expens~ of CIVll litigation. classes of Hindus such as, Koshtis, Tells, etc., having 
0~ receipt of the o!>jection, the Reg~strar ought ~ ha':e more wives than one is' an economic necessity. To everv 
powers to call upon the parties concerned .to ~ubmJt ~heir Hindu having a son is a spiritual necessary. ~o prevent 
evidence, whicl'\ should be in as sho~. a t1me as J!OSS~ble,' a second marriage under allcircumstances will go against 
in order that he might arrive at a decision. lf he dismt.sses religious susceptibilities of the peopl~ and create great 

· the objection, then 11 fortnight's time should be ~wen dissatisfacti6n Moreover monogamy will have a· chance 
before the marriage is sol~Irinized in order ~hat. the objeotor of success oniy if it is made. the common Jaw of the land 

· might have an opportuntrY to get a cer~cate from t~e and not confined to only some (though a vast majority) 
Court and stay the ~~rr111ge on' t~e . hnes proposed m people inhabiting it. The provision should, therefore; be 

1 Section 18. The decision of the Registrar, subject to suoh i 1 t d · .. · . 
righ$ ' would be final. The Registrar should also have th~ t} e .e • 
powe~ to fine in the event of a dismissed objection in which · · · 
no further action is taken by the objector. Naturally, that District and Sessions Judge, Amraoti. 

" power shol.lld not extend to the 'inflictipg· of a fine of 1. This subject is of vital importance to the whole of 
Rs. 1,000 but It might reaso11ably extend to inflicting a the Hindu socie. ty and it is rea_llv unfortunate that ·the 
fine up to Rs. 200. If the objection succeeds, then of . 
course, 80 fnr as he is concerned, the matter is finished for' sub)ect should come before the legislature in abnormal 

. · the time being and it would be for the intending parties to · times. India is at war; witli the. Axis powers and is 
the marriage to get a declaration from tpe Court, if they fightinl{ for the Iibertv · and freedom. by 'the side' of 

. be· so minded. On obtaining such a ,deolaration, the the Allies for the last}wo years. The attention of the 
Registrar wauld be bound to perform the marriage without masses is concentrated on war and the Provincial and 
further delay, subject to stay aotio!l by an appellate • Central Governments are fully engrossed iii makin!l' w.ar 
authority. , · . • ,. , , efforts a succe;;s. It is really :unfortunate fhat such hotly 
. (vii) Po,g6 of the Ea:plana.tory Note, Clauss 26.-I see no contested Bills, aifeating- almost the life of whole of, India, 
ground for treating as · an outcaste a Hindu marrying. a should come before the legislature in such war time. 
Hindu simply because he has entereJ into a civil marriage. Th~re is still a rav of hope that wisdom. will .dllWn up~n· 1 

' This has special bearing in view of my observations in res· the lerlislative bod v and the motion for postponement of · 
pecb of sec. 7. The pQsition of Il1ndus, who perform oivil . the Bill for consideration· after the war will be. movea. ' 
marriages, will have to be carefully considered, but it :I'hiR is ~t at all 'a piec& of eme.rl!'ency lel!'islation and if • 

· 'would be more appropnate perhaps to deal with it in thab justice could lle administered io~ over· a centu~ \ithoilt 
part of the Code 'Which 'would deal with rights in property o. Code; it will not certainlv. be hampered by postponing • 
and succession and inheritance there~. 1 

· • the consideration of the Bill after tlie war. ' 
• ---· · • 2. It appears from the Statement of Objeets and 

District and Sessions Judge, Wardha; .Reasons that a Committee was appointed to examine 
~he cha.rlges in the. P.erao~alla!l' of Hindus proposed by CE'rtain 'Acts, namely, Hindu ,Women's Right .to Property 

~he h~o Bills are SO· red1oal ,m the1r ~~ture. and far reaching • Act and the amending, Act and t·his 'committee recom· 
· Ill, their consequences that, m my opiD!on, 1t)s not desirablo mended the codifieation of the entire Hindu Law and the 

to ~ntroduce them at a ti~e like the present. Thp en~ite.' recommendation was accepted bv the Central Government, 
nat!on stands confronted w1th the problem of its own preser- Can. it, therefore, he s!tid ·that this codification is required 

: valilon. and therefore it i~ not possible ~or it to give ad~quate b}' the masses. . There are three important c1asses con
attentl?n rto the questJ.on. of .refornung the _pe~sonal law c.e~ed with ;this codification, 

11
amely, the lawyers, the 

govemmg the vast maJonty of its people. Moreover as, hbgants and e-eneral masses. Obviouslv the ,eommittee 
8 .result ~f war Hindu society !ike the r.est of the w'or!d consulted the first elass 0awyers) and the ·opinion of the 

. will unde~o such a transformation that even the proposed lnwyers cannot be' said to. be the o"inion of. the masReS . 

. c?ang~s w1ll be found unsuitable to meet the chang6d Th Hi ,. L " 1 ' 

SituatJon. Is it worthwhile to enact a law which may have e ~n11u aw is based on Shruti and Smriti, which 
to be changed even before "the ink , dries", after it is nre beheved b~ the Hindu Society ·to be the precept's of 
placed on the statute book? There is in mv opinion ~od and. the rnost strikinJ:t feature is that it is' so minl!'lerl 
no urgenc! at all for effecting any changes in the Hind~ !0 the Hmdu religion that it canno~ be bifurcated and p11t 
Law relat1~g to succession and marriage 9r ~ any' other 1.nto compartments. It is true that while administering 
branch of lt. I also ~eel that however convenient it ma Jllsti,c~ one ,does not. come directly. in contact. ·with 
be.~ the fra~ers cod1fy the law in stages, it is wron i~ ~tnl'ltls and the Courts a~inister the'Iaw as propounded 
prm~tple. It JS, further, difficult to form an 0 inion· b g · ln well known commentaries like Mitakshara and Daya
p~rticular set of provisions until it is known !hat th!, o~t .~ th~g and b~ _the judicial ~ecisions of High Courts and 
Thns 0~~e 1~w as regards an allied matter are going ~ ~ pvy Council during the last century but at' the same d ~\ .cat1on of· the law is doubtless going to 'be a long. time. the masses. ~rmly believe .that 'they are · following 
an ~ ol'!ous process and I am not sure whether durin doctpnes o.f Smnt~s· ·and the Courts are administering the. 
the '~ii\rne of. the present assembly the whole of th~ ~am: law 11;1 the hght of principles of iustice; equity and 
aw WI 6 codified. It is possible that· th t ~00 conscience. ' The codification will certainly gi'\"e . a 
~s~emb~y me.y be able to deal only with the tw/otllresen . ftatq bl~w to this feelin, and ~entiment pecause the Jaw 
e ore tt. :rr that happens and the com I . s now . ~at~ thbe dcodifi.catiou would be that enacted by the legis-· .. 

new ~e~slature. that has to ileal with the coalfi:::n ~\ :~e uthe . 0 Y and. enforced upon the people by force 'Of 
rellJanung port1on of the law is dtJierent fro •h e 8 onty They would tli ~ 1 th. t h d 'v 
pr~sent~ it is not unlikely that the Code-wb?!Ic1i'ulattlmof tethe ed of th .. d' . I us ,ee a . t ey were ep!'l • · . e IVIDe aw and were subjected to law made by · · 
~merges may lack in harmon t&· . . . a ly A sect1on of the s · t · 
-anomalies and may in the eyn,dcobn' Jn mb eons1stenmes and Pd ted ocie Y cons1sting mostly of the reformers 
th th .1 nng a out grea.'- h · uca and brou!rht llp with western ideals. With 

an e ev1 which it seeks to ramo Th "'r. arm utmost-respe t t th · 
~h.e .s~r£~st reasons for' postpovnet·~, till~se ~te among~t ' nrltt I 

0 0 e members of the Hindu Law Com· 
· . -.. , r..ue. tenru- for ::cUti~~=~ to say that no· case has bee~ made nub .. 

(I 



. . 27 
3 The possible llrguments in favour of codification Ill'!) codifie~tion of, the. wh~le at one ,r)tting. It is like con· 
'uni!onnity in details for ~he whole of India, and • structmg one or two limbs of a l'!Teature and. if they are 

l'l viDg of litigation. Even a easual examination will · approved to construct the rest. In this process one does 
(D) sa that both these arguments do not stand ·to reason. n~t know what f~rm the whole hybrid animal the picture 
1~71 

well known to the. lawyerS' and judges how the inter-. will create. For mstanoe, the law of marriage and succes-
Jt :tion of codified law is itself a constant source of litigu· sian is intimately connected with Ia~ of divorce and main· 
pre .Any branch of codified law, civil or criminal, will tenanc.e. The lef,)rned authors propose to legislate on · 
~fy the critics that it has given rise to litigation for these ·m separa~ parts. The masses of the Hindu Society 
decades due to shortcomings of language and fallibility will be taken unawares because they do not know wha~ 
~ drattsmanship ~nd ingenujty of lawyers and Judg~s in 'proposals ~e coming in the other part· which are in. 
construction or !'lords and phrases. · · embryo., . . . . 

4 As regards un.itormity '· there iS no doubt that there * * * 
a!ll.2 or 8 schools of Hindu Law .prevailing in India and . 11. It is.impossible to see the consequences of this huge 
they have gradually developed in course of centuries practi- r.!tempt to give a Clea th blow to the original text and 
ally 011 the same Smritis, i.e., Divine Law, India IS substitute a codified law. It will indeed be a collossal 

cucb ·8 vast country that 2 ,or 3 schools cannot be· said,' \;Iunder to attempt any such codificatiol). and to fore!.' it 
~any way, destructive to the soeiety. Uniformity m su~h. upon the.poor illiterate masses. · , · 
a case would be artifiaial and there never has been auy 12.' Alter having dealt with the general 'objections, ! 
gr•evance by one school againsli the other. The learn~d .turn to the critiaism of some o! the salient features ol the 
members of the Committee ·are . conscious that· each two. Bills.. ' 
&Chool will have . to make some sacrifice for the other, '* * 
but they think that a "uniform law is well worth the smalt · 22. With due defer~~ce to the lenrned authors I wish to 
price". It if not understood ~hy this sacrijice· is suggilst- ·· submit .that in codification of this part II of the Hindu 
cd when othe:c small communities have their own persollsl Code relating to marriage, . they have given a. nominnl 
llw. Uniformity is not to be gained for the sake of beauty'· place. to the. Hindu Shastras and substantially incQrporo.t
or sentiment. Every school' presents the developmeu~ of ed the l!iw of civil marriage. In ,doing so they have 
culture of centuries .e.p.d there is no clash of ipterests. It deliberately introduced a complete foreign element . 
is ratlie.t' :a pity that the learJ?.ed · authors consider the in the body · of the ' Hindu Code. 'irhis shows from 
~~crifice of this culture a small price. · · · . "hat angle of vision this codification is' really being done. 

5. These two important. Bills h~ve had absolut_ely ~o One feels as if there is an attempt to remodel the Hindu' 
publicity in any Qlass of Hindu SOClety · A .casual mqmry ' Society aacording to the doctrines of other religions. 
by me ~~closed that very. feV! of the ~ell. e~ucated knew . 23. The preamble refers to the necessity of codifying 
!hat opm10ns were freely mv1ted from JndiVIduals as well tho whole of Hindu Law now in force in British India and 
as public bodies. The Central Gov61-'DDI,ent suggested p~b- in pursuance of that design they proceed to enact the 
lication·of the Bills in other Languages but that sugge~ttOI) law of marriage for Hindus. But in the body, we find 
does not appenr to have ~eeD: carried out and th~ mas~e~ th(lre is nothing but reproduction of the Special Ma11iag~ 
nre, I ventwe to say, quite 111norant of these l3ills. ' Ac~ of l872 populArly' known as a Civil Marriage Act. 

Really it ·is impossible to foresee t~ consequ~nces of : There is of course some referen~ to .sacrsmental marriage 
these Bills on the ;Hindu Society. .Two months. tune .:was hut. the doctrine of factum valet is agtlin ·introduced to 
inadequate it real circUlation WaS. aimed at by the !'OV· negati-ve the mandates 'of the very form of marriage. 
ernment. In their 'anxiety .to meet·the demands o! ~hly 24 Cl 3 f h ill · h. · · · ... . . auae o t e ;a· ls t e most objectionable o••u 
Retolimed Section of Hindus, the learned authors ,.ave snd one cannot imagine greater. distortion of Hindu Law. 
eomplet~ly trampled 

1 
under , foot the basic principles of This clause provides that there shall be two · forms of 

iuheritance and marriage enjoined, by Shastras. ThP,~e Hindu ' mamage,, ~ sac~mentlll 8.nd · civil mnrriage' 1 
should be 'further extension of time· for opinion· by 8IX wonder how the c1vil mamage can be a form of Hindu mar
months and Bills should be' proclaimed by beat of drum riage by which one necessnrily means· a marriage according 
in every village so. that the voice may re~ch · ,•very to Hindu Shastras,, Civil marriage entirely stands on differ
hamlet · ' en~ footing- and is so widely different from the sacramental . 
i 6. I will ~ow b~iefly touch. ~h_e. e~ils. of codific~tion. ?e marriage in all its conception that .it is absurd to put them 
first and foremost of my obJeCtiOnS IS .that this cod!ft~!l· on the same place ··and give, them place in . the Hindu 
tiou will giv~ a death blow to the Bindu oul~ure, The. I. Code, The orthodox section of the Hindus view .the civil 
Shastras containing Bindu Law wiJ.l. har~Y. attract th~ Dlarriage as sinful and the learned authors have not 
attention of o.ny scholars much less of. any Hin~u lawyers_ ntte'mpted any justification 'to include it as part of the . 
lllld Judges and 'at the inost these IIDght r~t:oo.m; book of Hindu Lli.w.· · l!. casual· enquiry ,into tlie · satis· 
archaic-curiousity fit for pr!Jservation in museum like other tic. pf this district revealed that there were only lour 
things of archaic beauty. . ( ' ' • . . . marriages regis~ered In 1940 ana one in 1941 amongst 
· 7. The' second objection is that .onae the Rmdu ~1\W the Hindus. Even taking a. moderate estimate, . thl' 

passes. in the hands of the' legisl!J.tive body,_ th~ soruety anuual figures of th~ sacramental and oust9mnry marriagoa 
Will be completely at ·the mercy of the le~tslatiV6 b~dy cannot be less· than 20 to 30 thousand in the district on 
which is likely 'to inould it from time to t~e acoo~g ,an average of say · 20 per village. Can it be said ihati 
to its whim. , In enacting 1.8.ws for thll soc~ety, one bns . during .the last half century the Special Marriage Act has 
not to think of few decades but of centuries. · * * . * become popular amongst the masse&, taking roughly the 
one~ the law is codi!ied it is a{lt to be, amended from. t~me . proportion of one to 10,000? The special marriage Act 
to time with. the' re$_ult that after some time fhe ortgm~l WaS Obviousl{ designed ouly for those, who 'had flO faith 
F~lciples may be lost in ohlivion and th~ law ta be .adml· in· the religious doctrines and who did not wa!lt to creata 
!Ustered would be one made by ~h~ soc1ety accordmg ro , nn indissoluble ~ie between the ·married couple. Th&t Act 
118 whim and need. . · . . · · . · · is already on the ,Statute Book. Why is there any necef;· 

~· It may be urged against this objec~ion that the legis· . sit~' to give 'a: death blow to the sacrah.lental marria~c b.v 
la~ve body has already p/lssed certain acts s?ch 8$ incorporating civil marriagt'l as part of Hindu Law? It is 
Wtdows .Re-marriage Act, and Hindu Women's R1gh1t, to. apprehended that the ·learned authors pr?bably han in' 
Property Act, but still , there is a world of. difference view tO propose divorce in their other chal'ters equally to 

· between, voluntary u•holeea!e codification withou.t demand the sacramental marriage. It may be urged that the 
, and necessity and piecemeal legislation: of a partic~o.r learned Authors have tried to meet the views of both the 
· ~r!nch over l which ther~ is. not con~rpversy and ac?ut.e · sections and left the. option of performing marriage in one 
"~~~e~nce. The former 1s hke pullmg . down a wnole . of the two ""ays. Would any· other commUriity wh'lse 
Palatial stJ:ucture simply because ,in· its few ~orners it is law of marriage is essentially based on contraot, toleratt> 
not. found quite suitable in the present century. The latter. incorporation of a sacred form of marriage peculinrly known 
coli urse though also somewbat objectionable,.. is, somethin~ to the Hindu religion because they desire an indissolubl<· 

ke llttle widening 0( the narrow passages or opening s tit· and. save themselves from the evils of divorce? 
few more new outlets to make it little more. co:rl\fortable · think ()!lrtainly not. The Hindu sacramental marriage is 
but there is yet the satisfaction Of enjoying . the old struc· Fraised even by some 'Of the Western writers. , It may 
ture and leaving it in taot for· generations to come. . · certait)ly be improved from

0
view point 'of enforcing mono· 

ti 9. My third objection is that the process of part c?<':ific9· gamy but the foreign element of civil marriage should not 
· , . on adopted b'y the Committee is still greater eVll than b~. enacted as part and parcel of. the Hindu Code. 
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, . \ • u11 drafted · grcssed with the prr;>gress of the Hindu. Society and culture 

. :!.5 Unfortunately the~claus. es are so ~ Y ·•···g ot each partacular l:SOtlety. Uhange· IS however, n~~ot to 
' • "•~ry m clause 4 1100or...... . • " • ·u.Md 1 a1 · fua~ wn~~ appears •o be an .. aw . · b . tro· be iound m the ongmar sources o. ,&.LLLL u aw mougn 

tv tlle bllas~~ras IS trll.!llpled down lll the Iauer Je
8
l!

1 the there nave been interpolations m l::imrutls, but m tlle inter. 
· 4uc.wg tile aoctrme 01 la(ltum valvet. Where· ca:uon pretation given to the l::imrijtlS or to the con:u:nentanes on. 
mana11te1 lilause 4 JB reduced W a pure reco~e~ arned ~he l::iwutas by dilferent ;:;chools, whJQh developed in 
and peoP.Ie are apt ,to ~nore tne conditiOns. 'd ~l ~n!rac-' dllf~rent parts of country sujlh as Bengal, Benares, .l\J.ahe.-
authors consider clause ., as necessary for accl en 'ded ior rt~shtra and' the l:iouthern UQuntrJes, . , • 

. tioh 0{ the co.ud.ltlons but what haye they p;vl f tu . , !'ersons brought up under dllleren~ traditions have fol. 
deliberate breachl .b'ortunately the doctrme t 't ~c. ~ lowed their own dlllerent schools of tho,ught and a codiJi. 

-villet is not .applled to ,!lases of force. or fre.u~bu 1 d Jj. cation ot the\whole of iiindu law or 'one part at one tlDle 
that it should not· also apply. to case~ of .rec es~/~vo:ed and another part at anoilier, will certainly work a yery 
I brate lSeach. It .11t all .tw.s. dootr1ce 18 ~ to~ if ~on· great hardship upon persona of different school~ wnose 
honest mistakes .after due d!ligence and f ~ ·fill and 1deus are now .settle<1 with regard to the law by. which 
~~ may be applied only In cases, o . ona e they are governed. • . ~. Nor there lS any 
.swnmution bas taken pl~ce. . . . in natlanal emergency specially $is ·~e. wh.ch coula 
·· ~6. utause 4 (c) reqll!feS further. amplifidcatlo~, · 't'! .1 be solved by any' attempt. of coclliica:t!on of . .l:llndu 
.:ase o£ tbe Brahmins, that a Brahmin wo~ not e e lgJb e Jaw The broad · principles of each schools of law 
for mqrrjage unless be htlll become 11 !Jw•l. by thread cere; are 'now settled and tbere is no reason 'why ·they. should 
mony. · · . .. . . d in he disturbed. We are certain that if. an election takes 

'Ji. Sapind relationship· 18 unnecess~ily restnct.e. lace on the basi~ of a question whether liindu Law 
lying down prohibita~ degree of marrmge, the orlgmal. ;hould or should not be· codified not a single member will 
rule of Mitakshara bemg qwte sound. th h t · be sent who advocates a codification of the whole of Hindu 

28. A1l regards monog~lllDOU~ aspect, all at I th ave. ~ law, applicable commonly to any P.erson beiihg in any part 
118) is that second m~r~ge wlth the. co~sent of. e !irs of India: . \ . 
wil'e should be permlS.slble because 1t ~~ not aP,t to :e The Bill 'rants to force upon a .soc~et:y: s~mething w~ch 
misused and. every safeguard ma~ be lw.d down f: :r is aloogether foreign tQ the · mam pr!DCIPles of 'Hind~ 
cor.sent. l:iuch a step. would be m. conson81lce Wl ~ e Society. . Some of the definitions,' it appears, have been . 
&pirit of the l:ihastras.-PolyglllDy 1S already .d~gth•JUL borrowed from Roman law, as d.eclaring a. woman Agnatic 
but it ~ho)l)d not be made an oftence. The Bill 18• clu¥_ of her father which is no where found among the li!ndus. 

· mo8t objectionable to the masses because,of the 111 U· , .1 ~ * *' 
Ilion of c1vil marriage in· it. · . : . _ 

29. To sum up my 'criticism ~n the 1 Billa, the lear~~:ed District Ba.r A.~~socia.ti~n Y eotxna.t 
authors have departed from the, very fundamental. prm· ,. * , * * '* 

· ciples without any justification, only to meet the cry of (1) Monogamy s~ould be . the rule but unde: excep~ional 
the few so-called educated reformed section of the B.tndu circumstances like specified d1seases, barrenness, or 
corhmunity. ' It is hardly :t;~ecessary to ,l)lXlphasise that ~jl viciousness, second marriage should be aJ.Jowe4; · 

. 1 masses are still, ~onservative. and orthodox, !'- fa~t w~~ch . Due provi,sion should be made for .sul:!icient proof: of the 
has been completely ignored in dr~ttftlg ~s. Bill. ~he . • 

· r.oasses are-likely to get illlneoessa.rily •preJudic.ed agtu~st .exceptional c~rcumtances. 
ilie \3;overJiment with a feeling that they. are bemg deprl~· ' ~~~-India Repo-~t-e-r,-1-i.lnited, Nagpur·. - . 

• ed of their personal La:w: so closely connected w1th the~r. .o..u. .. 
fruedom of religion. · · . .1. Olauae :J,....!£he <1elinition of sapmda. relationship in 

so. The Hindu Society lte.s been content with. ~codlf1~Cl Cl. 2(o) ·provules that such relationship extends as far as, 
Law for centuries. In fli()t the texta of Smntia are m the tJftJl gentratlon m tlle . 4ne ot t~scen~ t~ough the 
ivnn of Code in Sanskrit. '~ngllsh translations ot com· motb~r and tll'e seventh m the line of a~oent· through. the 
nlentories and texts became uecessary for facility of father. 'l:his leads' to the followmg result :...::::While olily 
British Courts in India and that is quite enough to ad;mi· three ancestors of a person's mo~her are !us sapindas, four 

· nister.tbe Hindu Law. '.Co prepare an Idea/. Hindu Code,· ancestors ·of, his· father;s mother are his ,sapindas. In 
· o,ne must have Hindu mind with true l!lndu conceptions other words, the sapinda relationship is made to ext~d . 

of Hindu· religion. Because it is not possible to draw a. further jn one's father's 'mother's line than in one's. own 
border line showing where religious sphere ends and where mother's line. .Thus in .thll p~digree given in lliustra~ioii 
Legal sphere begins and in other words where (ii) to the .Clause, A' on the left hand Side is not a sapinda . 
parii!lular act· or omission becomes sinful' for oneself or of C, the common ancestor though he is connected with 
ilie deceased ancestors' soul, him through his mother while B on the right. side. who i~ 

For the fore~going reasons ,I would emp)latically oppose ' remove4 from J!he common 11ncestor ·by the same numlier. 
iliese two Bills and I would further humbly submit that of degrees is within the limits.· of sapinda relationship a],. 
~e very proposal of codification be dropped by the Gov· though the re~tionship is through B's father's mother. 
unment~ · ·· It is suggested that the above anomaly may be removed 

• by providing that Jhe 1;1ilmber of degrees to be CO\IDted .is 
Public Proseoutol', Sa.ugor. five wherever a female int~venes and seven if the descent 

• · * · • · • is_ through an ).lnbroken_ line of maltis. .The dicta. of the 
As regards the sscr~entaJ. marriage, the ;Bill mak~s a Privy Coup.cil in Ramaobandra_1!8. Vinayak (1914 P. C. 

change in the traditiQnaJ. law in .one very. important 1=41 I. .A. 290} and Adit Narayan ,11s. Mahabir Prasad. 
respect viz., that it proposes to abolish Polygamy an'd to 1921 P. C. 531=4.8 I. A. 86) also show that only five 
legalise- widow marriages. Monogamy should not be degrees are to be counted. wherever the descent from .. the 
made obligatory under all circUil)lltances., In lmy opinion common ancestor is through a female. . ' 
a man 'should be allowed to marry a second wife during 2. Clause . r.-;-4Jthougb tbe p~ovision, that the absence 
the J.i.fl!-time of his first wife in case the latter is barren, of the guardian s consent does not in itself render the mar· 
diseased or vicious and a wife should similarly be allow. rl~tge of a min~r girl inva~d, is in·a.ccorde.nce with the .case· · 
ed ~ marry another m~ in case the latter is impotent law on the subJect, it is suggested that some ·ptovision' 
pr 1s tr~celess for a penod of 5 years o~ r~?unces t~e should be ·~ade to enable the. guardian· to repudiate ,a 
:world Without .voluntary consent of his wife· or IS . mal'lliage wh1ch· has take~;~ place without his consent. It 
depraved or fallen. We .find autho~itY, ~or ~econd man;ia~e m~y'be provided that sooh a marriage is· not ipso .facto 
bot~ for husband 811d )vife under similar c.ll'~~tances. 1;1 vo1d bu~ that it shall be open to the guardian at' any time 
a~c1ent law 811d I s~e no reason why .leg~slat1ve recogm· before the . end of one year .from the date ·on . which he. 
tlon should not be. 1\lven to ~~ch marrtages. , . . has noti~e of the· marriage t9 repudiate the marriage by 
.Para. 4.-~rescnbtn~ .requ1s1tes of a sacrii!D~ntal mar· a declaration in writing served on the husband or, if he is 

rJ~ge should, m my ollu;uon, b~ II!De~ded. by ad~mg ~pro: .. a,minor, qn his legal guardian. It ma lllso lie rovided 
vblSo to (a} sokas to proVIde. an exceptton m. tbe light of the that the bride shall be entitled withJ one yeaf of her 
a ove .remar Sr · attain' full (. · h 1 

• h 
In other·respects the Bill has my fullsunport dt~g age· 1 ·~·. t e completion of the 16t year 

_. __ . t • a~c~r IDg to ·t~e Bill} to repudiate the marriage by a 
.B A _ • t' J bbul · , stmllar declaratton. · ·. 

• ._ar .t11:!SOCla lOn, u pore. · No doubt,' Cl. 7(c) express! exce ts cases of fraud or 

1Hin~u Law,:: hads feenbwrongly supposed, has· not nll fotce, .but it is notorious tha/it is !ry difficult to estab· 
,a ong een 1l,DC nge aw,_ ut ~as 0~ the other h~d pro· !ish a -case of fraud in a co~ of law., Case~ .also are 



- . 9 
eivable in which & girl is given away in .marriage to for th~ marriage of ~ child under .lhe Child. Marringt. 

=~person behind th~ ~ac~ of the guardia~ and v.ithout Restr~t Act of 1929) and no gunr~t~n's consent is neces-. 
. consent and the gul !I !-Dterests are sertously injured sa.:Y m _the case of ~ ~or boy while in th~ case of 

11 
• 

~bough it muy not be p~sstb_l,e to p1~ve fraud against any m!-Dor,gul~ the gu_urdian 8 consent is ~ecessary under thlh 
er901l· · · · · ~iJl only ttll ~e gul co~pletes her s.ixteeuth yeur. Allow· 
The view that the absence of the guardian's consent is mg for the dttfereuce m the constdcrutions that would 
tatal defect in a ~arriage was put forwSI·d so early as lnaturally apply t'o a civil marriage it, does not seem to 

B9l in an Article. in 1 Madr.as Law .Journal.(P." 627) by . be necessary to insist on the conse~t of 8 guardian upto · 
ben .Mt., now SU') 1?. S. Stvaswamy Iyer in which he the 22nd year. . . 
izongly criticises the decision of the Madras High Court .~ 8. Under the Bill, a civil marriage is liable to be dis· 
11. 1. R. 14 ~adras ~16 applying the doctrine of faotum s?lved on the gro~nd of the want of sufficient •age of 
alet to a.mamage'whtch has been performed without the e1ther of the. parttes or .the absence of the guardian's 
pnsent of the. ~ride's f~th~r. Later decis~o~s seem to consent. No ti_m~ !~mit is laid dow~ for this. Ass1.1ming 
roceed· merely on the prmc1ple of stare dec1B18 and have that. the marrtage m such a case 19 not· void but only 
0~ met the· considera~ons set forth in that Article. · voidable and that therefore the Limitation Act, Art. 120 
'a. Clause ga,-The postponement 'of · the maternal wol)ld a~ply to such cases, it seems that six yeall after 
randfather and the materna} uncle ,beyond all the.agnati~ the t;tnrrtage would be too long a period within which the 
aale relations does not appear to be just or expedient marrtage should be allowed to be dissolved on such a 
nd bence·it is suggested that in sub-clause '(1) the order · ground. It is. suggeste~. that (vide a similnr suggestion 
,f guardians after .the brother may be altered as. folloy;s :- • mads 'ab?ut Cl. 7) m sucb cases, the murringe 

(5) the paternal un!Jle, , . · · ' · may 'Qe d1sso!ved, at the instance of the guardian, within 
(6) the. maternal grandJ'ather, one year of the dnte on which .the guardian has notice of 
(7) the maternal uncle, " the marriage a~~ .at the instance• of the party who was. 
(8) A~atic. male .relation,s Qthet· than those ~pecified . not of the reqmstte age or whose guardian's consent was 

1bove, m order of the nearDe"ss. not taken; within one year of such party attaining the 
'4. '.l'he object of the words "other than .a widow-" which . age of majority .for marriage, . . 

llave been placed .within brackets in Cl. (b) of sub·cl~:gse 9. The Bill .does not.,mnke any special provision u 
II) of 01. 23 is 'no,t clear. 'rheiu. effect would be that the regards prohibtted degrees for .the marrin!!'e of widows. 
~rder of guardians here given does not apply to the civ11 Two interestipg cases have come before the courts. In 
rnarriag~ of widows. But what about the sacramental '15 L'ah. 688 (=A. I. R. 1934 Lah. 28~ a muu married 
lllnrriaae of a widow1 The Hindu- Widows' Remarriage his son's widow and it was held that the mnrringe was 
Act ill$~6 proyides that the ,marriag\1. of & wi~ow may -invalid. In 58 All. 105~ (>=A. I. ~· 1986, All, 624) it 
~e performed in~the same manner as if she Wal\ not a · was h~ld that the marrmge of a Widow wtth ajersoll' 
widow.,; So 'apparently, the sacramental marriage of a · belongmg to the same gotra as her father WIIS vall ina&· 
widow is not forbidden. What is the order·of guardianship· much as on her first marriage she had ceased to belong 
for such e. marriage? Is' it to be inferred !rom the eX]ress to' her father's gotra and had passed into the gotra of 
exception ·in Cl. (b) (which. clau~e only applies to ci:vil ·her husband. The ~indu Widows' Remarriage Act does 
marriage) that the order of. gu,ardians given here applies not contain any special rules as .to prohibited -degrees. It 
to the sacramental· marriage o£ widows r If so,' wht.t would be better 'that some special rules are made dn tlie 
about the' special provisions il).' the Hindu 'Widows' Re· . subject. Especially, a rule expressly prohibiting the 
marriage Act of 1856 regarding guardianship? Furtb.er,. marriage of. a. man with his own daughter•in-law iieema 
in the case o£ civq marriage of widows, are the special necessary. . . 
provisions of the Hindu Widows' Remarriage Act to be · 10. The pro:visions of Ss. 22 to 26 of the Special Mar~ . 
treated as superseded by the prov;isions of the clause?. It . riage Act of 1872 need not lie re-ena~ted. 
~necessary that these. matters are cleared·up. . . 

5. As 'regards civil marriages, Clause 8 lafs down foUl Mr. P. A..' Pandit Advocate, Bhandara. 
con~itions subject to which a ci'ril marriage may be con- : 5. As regards the Law of marriages .the Bill 'is a very, 
traeted. : With regard to 11. breach of the conditions, there good one greatly improving the Law, and it should be 
are two1 provisions: (1) Before the. marriage is registered, passed into Law. It does not take .away old rights and 
its registration can be prevented by objection being t~e!l gives latitude to persons who wish a different .mode of 
that the marriage would be in breach of any of the condi• marriage than the old. one. It is distinctly . & measure 
tiona. (2) After tM · Plarriage · is contracted, it' oan be which is welcome. , · 
declared null or dissolved pn_ th:e ground that it is in viola· . 
lion of any,o£ the conditions (Cl. 21). But if no obje!l· Mr. L. R. A.bhyankar, Advocate, Yeotmal. · . 
lions is taken before the registration , Of the ID!Ittiage and I * * * * , * 
no proceedings are brought afterwards to h&ve it dealared · ' · 9. I Sill constrained to. point out • that there is not & 
null or dissoh'ed, what should be the consequence? . Fur· keen 'sense :yet aroused in the Indian society as to justify 
\her, does a breach of the ~onditioris made the marriage antipolygamy legislation. The instances of .polygamous 
null or doe,s it merely ·make it liable to be dissolved? rn· marriages are far and few. ' However if we b.ecome so 
the.. case of the breach of condi~ion as 'o monogamy, · touchy ·on the point in view of the inequality and ·inequity 
OJ. 24 provides that the· marriage shall be void. · In -the in respect of the privileges existing. in !avour of the male 
~bsence of a similar provision regardixlg the other condi· sex I would point out that provisions of divorce art\ quite 
l~ons, presumably, the intention is that un~ess .the ~ur< concomitant' and essential. It is obvious to anybody if 
tlage is dil;solved it should stand. But there IS. a diffi- the sole wife is troublesome or affected by a bad disease 
culty in holding· so because Cl. 8 provides that a marriage · or unchaste the husband ought .to have a privilege to have 
~ay be contracted ' "upon the following co~~~tions" and divorce. Similarly I think it is necessary to make pro· 
IS open to the construction that if the ~ond1t1ons are no* vision of divqrce in case. of cruelty abandonment and 
satisfied; there ean be no legal marriage. It is necenary such other reasons for fep1ale sex., lt is expressed that 
that the m11tter is made clear. · . · . · · a !!Sparate piece of legislation on the point of divorce is 

6. ~ore'over, although. ii ptarriage ot. p~rsons below the . expepte\1 .. If_ so it is .~ell and goo~ o~he~ise there is 
prescr,bed ages .. or Without the guardian~ consen~ ~eed. strong objectiOn to anhpol}gamy legmlatton. · 
not be made ipso facto void, it is necessary that a mamage 10. The provisions made as regards requisites of a sacra· 
wi~hin the prohibited degrees should be declared to ~~~ . mental marriage seem to oo ·retrograde. Anuloma mar· 
vo1d ab initio e~pecially in view of the fact th~t the J?tll riages are too current and 'have been long held valid. If 

. prohibits in the case of civil marriages, only UDJons which we observe "prohibit-ed relatiOnship" (I accept the standard · 
will be ~!early of an inc;estuous nature.: It f?a! be noted of prohibition prescribed by the' Act) there is no mean· 
~hat under the Bill a. sacr~mental marrtage Wl~hm the Jlro- ing in . again retaining ·the prohibition on tbe 
~ib-~te<). degrees would be void. . . · . ·ground of Sagotra and Sapravara. 'The explanatory 

7. It is a'ppreliended that the age of twenty-one may be clause given on page 81 of 0. P. Gazette only show that 
too hi h 'f th di for 11 they' want to have the doctrine of factum valet in excep· 

· . g for t:equiring the .consent 0 . e guar an b tional cases but •the .wording .of section .7 of page 75 of etvil marriage , and: it 'is suggested th~t the age may e 
~duced to eighteen .. In ~he case of s~cramental mar· O.P. Gazette is very. wide and comprehensive and subs· 
~ag;~: no age.limit. i~ presnribed for marriage (except ~hat . t.antially nullifies many ol'requisites laid down in section 
liability for prosecution 'ia_incurrecl by ,persons r~sponstb'le · 4 (page 74)~ · . · ~ 



, ao. 
·, . \ . , . f •· ' ' ting provisions 
. ·. 11 1 clo not see any propriety o ~corpora ,_ f t we 

There will be rdany objection• to Monogamy, and sp~cially 
on certain religious grQun~· but th~'ou~ook o~ ~W: society 
is changing,, so that legislation on. ~s pomt even if 1~ CO!De~ 
1irst, will not be something qwte und1gesta~if.l by til& 

· · A ~ in this leg1slat10n. """ ac · 
of special mama~ pe~ple (who re~ort to special marriage) 
want to leave sue , d to mve 11 ·go by to sacra· 

t and we are not prepare . o· . . t 
, sparta! marriages which is essentllll for Hindu soet~ y.. d 
men . . . f ea te Gotra and l'rawar an 

. 1~. ~~~~::~c~q::otlon 4 
8 
(b) (c) (d) should be· de~eted, 

sa~:d ~ at all the ·provisions of civil marriages are. l!l~oa· 
t d there is no reason why sections 22 to ::16 be onut ~ . 

- pora e h, uld " d place 'in this legislation also .as bemg 
!fhey. s o ~n · , · ' 

1 

· so~~!;~orlition. of ;acilities. for Civil ~arrlage~ in Rindu 
Lpw, on the same lines as that of Spec1al Mama~e Act are 
very necessary. We now only .h?pe that ~he D1vqrce Bill 
and the remaining Hindu Law ~ill be ~oddied at ~ early 
date so tliat the whole of the codllied Hindu Law will come 
into 'force fro.m J anu!!cy, 1946, . · "' * · . . * 

more progressiVe • • · 
' • nave uot.hing more to. add. I ' No. 7 .-ASSAM. . 

'...---L-- From the Secretary to the Govetnment of .Assam, 
Rao Bahadur s. M. Parande, General· Secretary,, Judicial and General Department, to the Sec. 
·, , A,. 1. V. S. Sangh. · . , • retary to the Goventment o~ India, Legislati!e 
* . *' * . · * . · * . · . Departmen~, No. JJD. 160/42/159, dated Shil-

Tn connectio~ with the Hindu Code, Part ll-r~lubng to long; the, 15th Septem?er, 19~2: . . , 
· , marriage, I beg to s.u~mit- • . , . B'll . tO (a) . 11 am directed to say t.hat m ~he. opm1on ~t. this Govern. 

(I.) That the div1s1on of mamage m the · . 1 m . d ment the general prin~iples embo4ymg the. Bills s~em to be 
sacramental and (b) civil is most.o~jection.~le. The lim hu sound and to recognise the modern changmg of tdeals and 
Low bas Mthing to do with CIVIl marrl~ge. _ Those w 0 the Bills will no doubt be welcomed by certain sections of 

'Wish to marry in the latter form have ~o. rJ~~t to b~ called the Hindu community. . . . . 
Hindus. Hindu Law does not rec6gnlze CIVIl m~ma~ as Copy of the Advocate General's·note <Iated the 5th'Se~
a ma)'l'iage at all: Henqe any O)le w~o flouts Rm~u aw tember, 1942, Government Pleader, Dibrugarh's letter dated 
by considering civil morringe aa mnrrmge •' has n~ nght to the lst August, 1942,, opinions o. f. the Secretary, Bar Asso· 
claim his or her spouse to acquire ~e status of Wl~e or bus· dd 1 S b.J d As 
band l·n the· Hindu society or to hn, ve for their ch1Jdren.the ciation, Hailakandi, the A 1t10na . u. u ge,, s~m 

Valley Districts, the President, Gauha~l Lawyers .A.ssocm·. 
benefit of inheritance 'under the Hmdu.Law. tion and the Seeretary, Nowgong Bar A:ssociation1 is for· 

(2), That the provisions of, the· civil marriage law ·under warded herewith for the information of the Government of · 
mine tqe 'Varna arrangement by lega\izin~ 11nions be~ween. India:- It will be 11oticed that t1 variety ~f opinions nave 
parties belonging t1> different Varnns .. This ls subverstve of been elicited ranging from the general approval of the Advo- • 
the whole plan of Hindu Law and cannot be tolerated by cate General to the uncompromising opposition of the Presi-
Hindus who care for. their Dharma. . . · . d~nt, Gauhati Lawyers' Association .. Certain opinions have 

(S) That sacramental marriages between sub-castes . are · been received . from individual influential meltlhers · of the 
abhorrent to Hindu Law. The Bill expressly sanct10ns ' Bar in Assam, which will be forwarded u the Gov'emm.ent 
them. , of India so llesirs. 

(4) That. the pre~ent law sanctioning Civil marriages by The Bills were published in English in the ABsam 
1
Hindus, ought to be suffic~ent to meet the r~qu~e~ents of G?sette, dated the. 17th Ju~e, .1~42. 

. the so calle~ Hindus. It IS not necessary to br!llg m com· . · ~ . , ' . . 
plications in the Hindu Law proper,. by ~rin~ing thes~ , A~vocate Genera' s· note.. , . . . 

·marriages under the Hindu Law to sat1sfy tlie dissenters. . , I support both the Bills. . They a1m at somal practice and 
· (5) Thrit there are cireumstances clearly mentioned in · will receive the support of th~ pmgressive sections among 
Hindu Law when marriage in the life time of a wife is pu- . us, they do indeed make so~e· revolutionary changes but 
'missible. This Bill unnecessarily restricts the scope of that 'that is inevitable .. -Ideals and ideas have changed an4 :lire 
law. ' . . . changing and it is the business of the Legislature tO take 

(6) Th~t the r~striction would apply to Hinfus alon.e note _of, t~em' .. Some of the changes· even the qrthodo:t 
. while Mehomed:ans would be free to have four wives and. Pund1ts WI~ be. prepared to support. 

1 
, · , . 

multiply immensely. . It is unnecessary to criticise the Bills in details: They 
These are some of the reasons why the Bill should not be embody principles. which in the face of them appear to be . 

1 
adopted. Marriage· is an. important 'sacrament of th11 , sound. . Any scheme worked out on their basis 1 would 
Hindus and is the main basis 'on which the social supers· deserve a trial. The Legislature will undoubtedly y;alich 
~ucture is rais~d. It should not be lightly treated by a the reactions and intervene when and where necessary. 
mixed Legislature whe~in t!1e reprt;sentntives of Sn.natnnis .Social practice can be the only criterion ·and eVf!lY systt;m 
are so few to press thetr pomt of VIew. More particularly of law D?-Ust. under~ cha~ges as the idea of social practiee 
this is a critical time when the Government will do' welt changes. The Bills are a move towards that ideal. . 
not to irritate the Sanatani Hindus and alienate their · ' · 
sympat1Ues. The. Deputy Commissioner, Lakhimpur D~trict, 

· · . . · Dibrugarh. . · . · - ", 
'Colonel Sir K.·v. Kukde, Nagpur. * , * * * * 

I, consider the main features of the Bill .as described on There has been still greater improvements in the Bill to· 
· page 58 of the C. P. and Berar Ga1ctte of 19th June, 1942 . regulate marriages .. MonogamJ' has been made the rule. 

as sound and satisfactory. . · . . · The fact that there has been so far no serious opposition 
I do not feel myseU competent tQ give an opinion on the to this.. p~ves that. the Hindu public has accept.E]d this. 

. detuils of the Bill. . · ' . ' T~e Bill m1gbt have sought to legalise marriages between 
· · I --- • Hindus of all cas~s,. iD;stea~ of confining it to the. same 

Honorary General Secretary,· Association1 ·of tbe caste~.. Modern tdeas do not approve that 'the legal . 
All-India. Women:s Conference, South, c. P .. m~mages can be ·contracted only between parties of the 

\ 

Branch, Nagpur. : , , . ·same castes. Both civil and sac~amental ma:rriages might 
. have been permitted among· such persons. · . · 

Both tre Bills of Hindu Law ConuXrlttee, were explained 
to and discussed in our meeting held on 26th July, 1.942.. . . '. '. Secretary,. :Bar ~ion, Hailakandf.. · 
The opinion of our Branch is given below:- ·. · . ·. · 

There· can be no two opinions that the codification o! the * ' * . · * "' ~ · * * 
IIintlu .Law relatin~ to Intestate Succession and Marriage, · As. regards the Bill to codify the Hindu Law rel~ting to 
will be heartily welcomed all over India .. The cryi'ng need mamage. there is nothing to' comrttent particularly. Sacra· ' 
for certain reforms, atlast, is going to be satisfied by tltese Il!:ental marriage ~h?uld r~main polygamous under certain 
measures. The cbanl\.es that the Committee has introduced ctrcum~tances. Ctvil mamages irhould be in the form sug· 
arll most reasonable and the ·codified Bills are much gested ·In the Bill · " · · · 
simpler: We deeply appreciate.the following reforms 'Pop~lar' ~nden~y '00 monogamous lif~ has already deve.· 
particularly.--:- · · ' ·lope~ 10 ~ndu Society. Hence polygamy in sacramental 
• * * 4 tri t · · ma":111!? will not eftect the principle' behind the in£en4ed s c monogamy m sacramental marriages. . pr_ohibltion. · · · · 
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dditional Sub·Judge, Assam Valley Districts. The l;Iindu law givel'll found tiJt ~nder certain circum· 

• ' · * * * · * stance~ 1t was necessary to take a second wife as there was 
(JUIUBS 9, Sub-qlause (d).-I would add the words "or no rule of divorce. 'Ihey specified the circumstances 

rst cou8ins" after th.e word "nephew" at the .end of the when. a second wife might be taken. The framer of the 
ub-olause. A. mamag~ between. first . cousins is very code m Claus~ 4(a) has not taken this aspe9t pf the case. 
:pugnant t<> Hmdu sentiments. .Monogamy. IS .not always· an unmixed blessing. In ooun· 
Clause 4, Sub-clau&e. (a),-The prohipition or polygamy tr1~s 'Yhere ]udtcial separation is allowed, the husbllnd or 

1 the !Iindu Society is a. drastic ~hange which the Bill the wife c~nnot remar;y. but the.y do not alw11ys pa~s an 
!eks to introduce.. . Takmg ~ comprehensive view of a~ unblessed 'fife. In takmg a second wife the Hindu Law 
16 relevant questions relati11g to this matter I am of prescribes suitable restriotior. ' · . 
pinion that introduc'tion of C()mpulsory mobogamy ill the ' A male child is a necessity. in a Hindu house for the 
iindu Society at' !its present stage should be strongly op· present and ~as w~ll for future life. The giving of a Pinda 
osed. ~e present ~indu Society consists not only of ts an ~ssenhal thmg for the benefit of the departed soul, 
iucated high caste Hindus ~ut also of peoples in tht pri·, and Hmdu Sages allow a second wife for begetting a son 
utive stages of culture and Social habits.. . There are for both the purposes. . ' 
lasses of people in the Hindu fold who are not at all bet- Cl~use 7 (~)'is an in~rect attempt to.legalise intereaste. 
11: than most backward animists.! '.l'he vast' majority of mamage which th~ Hmdu .law ~nterdicts. ·Every Hindu 
16 people of India are poor peasants or manual labourers. knows that e. ma.rr1age outstde h1s caste is not allowable 
, wife is not a luxury .to the men of these classes as she 8 1.1d' if he infringes this important and essential rule it 
1 
in some'. ol the more advanced countries o! Europe but would be. most improper to bring to his aid the doct1"1n~ of 

ne is an ind_ispensable- companion and helpmate. Sht,~ [actu'!": ~alot. 1 have sufficiently dealt with this subject 
as to cook and provide h~r husband with his meals, take .. m ontlotsm of Clause l'i of the H'41du Code Part I ' · 
are of his properties,. keep his house in order and help Civi! Marriag~.-Aot TII of 1873 was enact~d for p~rsons 
im materially in his cultivatiion or trade. , Amongst ·the. who dtd not profess the Christian, Jewish Hindu Muslim 
oorer Mahomedans and Hindus ·a man .. marries two or Parsi, Buddhist, ,Sikh {)1' Jaina religion. I In 1930 the ln~ 
1ore wives in order to secure their manual labour in ex• w_as amende~ and made applicable to Hindu, Buddhist, 
bange for"the maintenance, shelter and kindly behaviour f5lkh ·and Jama and the rest Muslim, , Christian Jewish 
rhich tb~y give tQ th~ir wives. Thus polygamy enters qnd ParRi were left outs.ide thi~ law. In 1930 ~hen the 
tlo the eoonomfu and practical life of the lower c\asses of law. w.as a~en~ed Muslims rlllsed strong protest against 
he people of India. If a wife is r.f poor health or struck . their mcluston m the Act and their protest wns 'Successful 
rilh an iJ:!,curable disease ,and unable to attend to her daily b~t the equally ~trong protest of the Hindu~ remained '\III• 
.uties it is often at l.ter request and in order .to nutse her h~eded.· The Hmdu w:ho wants to ma!TJ under. the Act 
ndher children as·well as t¢ cook the food for the:family Will now, come. under the. law.... • . ·' 
bat a man in poor circumstances have.to marry again'in~ ·~have nothmg to say on this pomt. 
he life·ttime, of h~s existip.g' wife. I do ~ot see any reason · ... -· --· 
n prohibiting 'polygamy in. such cases. · In. my opinion ·. SeOfetary, Bar Association, Nowgong, Assam. • 
ntr~uction of com})ulsory monogamy v;:ill result in,-( a) ' * . ' '* · * · * · * * 
!tactical hardships to the poorer·· seations of. the people, Polygamy. amongst Hindus generally is not very preval
vho fol'tll the bulk of the nation;' (I?) increase in the num- ent and with. spread of education it bas become more rare~ 
1er of unmarried grown up g'irls1

, who .will be £aced ·with and rare. The state of afMrs being such x(oJegislation is 
.1ractical difficulties in earning a deaent maintenance for · ueaes~ary i~ this social matter. To introduce this law in 
ihemselves; and (a) increase in the number of illegitimate · respeat of :S:indus, alone, leaving the other. community to 
:hildren and: growth .0f;a sense of_ irresp'qnsibility in their do as they hke, will have the effeat of materially helping 
putative fathers regarding tlieir' education -and training, '· the other community to increase their member, with com· 
In my opinion the practiM of monogamy should be made . munal representation and·· separate electorates t.he \"ntro· 

lo depend upon the cultivation of a refined sense in .the duction will seriously effeat. the vital interest of the Hindl!S 
mell~ Compulsory monogamy appears to defea.t its own ·in every sphere of their 'life. 
object. . . , . . _ 

1 * * ¥ *. · * 
I thfuk it will be 11 healthy provision i! the Law gives ---

lh!llexisting wife or wives an optional right of divorce ·with No; 8-NORTH-wEST FRO~' PROVINCE 
compensatlon or separation with maintenance, in the event From the · Home Secretary to Government ' 
of her or their husband contracting a new maqiage · wlthout N.orth· West Frontier Province, to the Secre-
her or. their col\sent. · - > 

1 

------ . ·~~ar~~:::, GN~~rn2~~t~~1J~~lit}~Xf.: 
· President,·Gauhati Lawyers' A~sol)i~tion. · dated Peshawar the 25th September, 1942. 

* · * · · * · · · * . ' * ., * SuBJECT.-Tke Hiindu Code, Part I (Intestate SucccssionJ, 
·Marriage has been di1!ided (D Sa.cra.mento.l; (II)' Civl1~ . . a.'lllil the Hjndu Code, Part II (:Ma.rriaue). 
·~acramental.-Marriage among the IDndus is a saara- * · * * * · · *' 

mental and not a Civil contract.. It cannot be altered or 3. A separate reply on the Hindu Code,. Part II (Mar· 
cha~ge~ a~cording, to the opiniot;~. of perso11 br persons. In . riage) Bill will follow.. . . · . . 
abohs~mg ,polygamy the code quotes Manu., Chap. IX; -· -.-
Yerse 107.', This is a wrong .quotation. This verse does The Advocate General; North-West Frontier 
not deal w~th any such~ thlng. · . , · Province. 

The Hindu law does not allow diyorce, vide Manu. IX. • These Bills have been sponsored by. the Honourable Sir 
l'erse 46, which enjoins that the re1a.tion between husband Sultan Alimed,:Law Member of the Government of India. 
abnd wife shall not cease by sale or gift oflthe' wife or_ b:v ·The obJ'ect of the Bills is'to bring the Hindu Law into 1\ 
a .an~onment. ,But under certain circumstances a second. 
Wife 1s allowed by Manu,1!ide · Chap. IX,· verse Sl, 82, 80, . line with mOdern ideas which are the product of the impaot 
Verse 80 says that when a wife is 

9
,.1dicted to drin,lring, is of western social system on the Hindu mind. The ,Bills 

a b d b \' d . were ciraulated for eliciting' public opin~on. It is note· 
. a ·g aracter, is ·eriemical·towards her husband, affiiat~ worthy that. only one Public Prosecutor who is a muslim, ' 

:th in~urable disease, extravagant, and spends husbnn_d's has taken the trouble to communicate his views and he 
·wifriW tm~roperly, then the husband may marry 8 seoond tOo has condemned the Bills. The public opinion hi this 

e. . . ; ' . · . . Province in regard· to such matters has not bee)l voiced at 
b'Jhrse Bl says if a wife remains barren for 8 years, gtves all, which shows that the Hindu public is quite indifferent 
h to dead .child !or ten years 11nd gives birth to female towards subjects, which aoncem them very deeply. A Ir ~ _01:11!, ·for· ~1 years, then ano.ther wife may be t.'\ken~ , voice from a far off place, Jagatganj, Bena~es Cantonment, 

, b de Wife hn.hltually ).1ses bitter words towards her hus- has been heard and that represents the Views of an asso· 
an then he can take another wife without delay. · elation aal\ed Shri Bhnrat · :Ohtuma. Mahamanclal. The 
V~rse s2 says' thllt if the wife is· dear 'and ~ell ~ehaved. · assoaiatio~ is so :deeply interes~ed in the matter ~hat. it 

· but 1s a permanent invalid then the husband may take: a has. sub~t.ted etght ~lo~ely ?~nted pages, wherem the 
seco~d wife with the conseiJ.t. of tpe 1st wile but the hus· basic' prmctples o£ H!ndu. rehgton •. law ~nil. usages have 
band~ behav1our towards her should never .be insulting: been expounded. According·~ th1s astroc~atton a woman 
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. No provision, howe~er, se~s to have ~een made for a 
• I 

has ot no independe~ existen~ and as such it "is ~eli: 
giou! to make an attempt to eithe~ mak: h:r aThheU' a~d 

, touch the Jaw relating to marri~ge. · 8 8 
' 

Mandai considers that the new _Code will shake t.he very 
foundation of .the Hindu Society and that as an .mterfer· 

· Civil marriage of a Hindu with a ~on-Hindu !ot; instlll\ce 
Cht;istian or Mu~Jim. 

-r-
R. S. Nanak Chand, .Advocate, Mardan. 

ence in religion will -be· resented. . 
, The apathy ol the Hindu public contradicts I he view of 

' the Mandai which seems to be behind time m Jll respect~. 
TO' m'y milld the Hind\1 Jaw sta~ds i~ need ~f. drastic 

change and -the moyer' of the Code. ~~ ~omg a positive set'· 
vice to the Hindu Society by movm.g 1t. I ~ope tha.t the 

I am definitely ~. favour of- mon?gamy which this bill 
proposes to introduce. No doubt .th1s change is a serious 
depnrhire from the past, but the present women world is 
·most discontented. .. ' ' 

- Central Assembly will take great -mt~rest qn the dls~)ltl'· 
sion and that. the Code. will come out m tho best possible 

The advanced opinion recognises equality of sta,tus 'of 
women in their marital relations with men. .Therefore jus
tice demands we should have one law for men and women, 

With ~ ~~w to uiaintaili peaceful ho~es I would suggest 
·form; , ' . · · omendme11t ,n clauses 4 and 7 of the bill. .· ·. • 
. The Cod~ has ·been scrutinized from the 'legal point of 

.view and on the' face of it1 it is not marr?d by any .le~al 
· defect· nor does it reome into . conf11ct With. any cx1st'mg 

enactment. · · 

:Sacramental marriage, of ·coUl'se does not concei-ve of ·a 
second wi!e, nor is it yet clear to us whether iii would he 
liable to cancellation by divorce. Whether it i~ revocable 
by divorce ?X' n.ot, the husband sho~~ be entitled·to marry 

N
·
0

,·' 9-NORTllWEST'iiONTIER PROVINCE. a second wife. m case of ~he first liemg barren or sterile: 
because it would be a life disgrace to the first •~rife if she 

From the Home Secy. to Govt.,. N •• w, F: P.,_ to_ were to be divorced or disc_arded. No o~e would marry 
· . the Secy. to the Govt. of India, Legislative ber with such disqualifications even she were ~iyoroed. It 

'Assembly Dept., New Delhi, No. 29152-H.· would be in her best interest to oontinue to be respected 
J ndl., dated. Peshawar,. the 28th September, and maintained ·as . wife. I would therefor!! suggest that 

the following exception should. be added to clause 4':-
1942· . - ·· . Exc~ption.s.-(1) In case the first wife is barren or sterile 

SuBJE01'.:-;-The Hindu Coda, Part II (Marriage) • d _;. _.,. 
' With re!erence to the last parnbtraph of my letter No. the husban can marry a seconu wue. . · 
27002-H-Judl.fl/1, dated the•25th September, 1942, ~ am (2) The barren wife will not be d~xorced at •,he instance 
directed to say' that tile Hindu 'Code, Part II (Marriage) of f\he husbandc 
Bill was publitftled in English in the N.-W. F. ],>. Gazette The change will however depend if parties to ·the sacr~-
Part V, dated the 26th June, 1942. · , • l'!lental marriage enjoy ,the right of divorce under the pro. 

2.' The Provincial Government endorse the view~ ex- ·posed legislation of divorce. · · . · · 
pre~sed· by the-Advocate General as communicated to you · Besides, the rule .of factum valet has bee~ made applic-
in the above letter. · , · able' to all cases of marriages contJ;avening the provisions 

s. I am also to forward · the opinions of the Hon'ble · of. this bill. ·No doub't it is essential -in cases of bona fide 
Judicial Commissione!') N.-W. F.·P., and of R. B. Mathra DUstakes but the clause as. it stands practically negatives 
·Das,R. S .. bala Milawa Ram and R. S. Nanak Qhand. , the law which it proposes to enforce. All attempts will 

be made to defeat it. ' , ' . 1 

' Please refer to clause 7. . ' . I The Hon'blll the Judicial Conunissioner; N-W. 
· ·. F.P. ' .. 

-·· 
$' • ' * * * 
. 2, The Hon'bl~ Mr. Justice Khan Mobd.,Ibrallim Khan: 

' and I are of opinio11 tliat ,the Bill is a desjr11ble piece of 
l:gislation. an1 shpuld b~ passed in~ law.: * 

, I 'fould proposM1lause 7 should be amended 'as under:-\ 
No sacramental marrl~ge solemn:ised shall be invalid if 

· it .is proved to the satisfaction otcourt that non-compliance 
With (a) and (b) was un~er a ·bona fide· mistake of the 
p8rties but not otllerwise. · · 

\ 

· (e) should continue as it is. 

·: R. B. Diwan Math;;:-n;;, Adv~oate, Kohat·. 
The clauses (a) and (b) of Section '(4) should be expunged . . . :. . Jlo., lHIND.' ') . 

as the former interferes in th& Hindu religion while the From the Dy. Secy. to· the Govt., o~ Sind, Hom~ 
lat~er widen the gulf between Hin,dus, Sikhs, Buddhist/, ' Deptt., to the Secy. to the Govt. 'of India. Le
Jams. · . • . · · · . ' gislative Department, New Delhi N S-22/20· 

Regarding (a) t?ere being no divorce, lm exceptio~al . H/42, dated Karachi the 17th O~tober 1942. 
clause, a Hindu will not be .able to marry a second wife· S ' ' 

. ' in the lifetime of his first wife even ~f she is unable. to umor.-The Hindu Code, Part I (Intestate Succession), 
bear a male child. Consequently such Hindq will have no· · and tks Hindu Code, Part II (Marriage). ~ 
son to do his Shradha ceremonies .• i.e., ~fter his death. . . I am to en.close herewith copies of the minutes recorde.d 

', Regarding (b), Already many Hindus are married to by .the Honourable the Chief Judge and Judges of the 
Sikhs (and probably to Budd\list ·and Jains). To restrict Qhief Court and the Ex. Honourable Minister: Local Self· 
other parties. to, their own caste would be widening the Government, and the.letter received from th~ Vice-Pr~i

. ~f between jhe differ~nt. commuaities whO" can legally dent of the. Pui Hindu General i?anchayat, 'Shikarpul', an!l 
mtermarry. ' · - to state that the Government agree with the Views of th~ 
. I a~ o~ opinion th~t unless and until e~er;V person living HonlJurable the Chief' Judge. . - . . . 
m Ind1a IS not. restncted to one wife, t~is Bill will affect ~· Both the Hindu Code Bills wit4 the statements of 
very hardly the political rights of Hindus. as they will be ?bJect ~?d. reasollll were· published in English and Sindhi 
out-numbered by those who can marry more than one wife 111 the Smd Government Gazette" . Parts IV and v; 
at a time and produce more children. , dated ~5th June, )942, 2nd July 1942 'and 30th July 1942 

respect1vely. . ' ·, ' · 

R. S. Lala Milawa Ram, Pleader, Bannu. · ____,. · · 
The. same general remarks*, apply to· this Part II The Ex-Honourable'M:ihl~ter, Lo9al Self-Gov~~-

(Ma~age) ns to P~rt I (Intestate Succession).' . I . . ment •. 
Hmd~ commumty . h~s always advocated monogam t IS qmte true , th~t the propased two Bills involve 

though. m the?!) ?olygamy is· not prohibited. The pr!: I ~~ndnmentnl che,nges In the Hindu Law of a far 'reaching 
sent Bill proh1b1ts 1t and is therefore welcomed. th t'ure. nud as such utmost caution is required in pasing 
. Punlshme~t of the. husband ·for bigamy in Section 24 is de~ mto A~ts. Considering the various remarks receiv· 
m accord With the Wishes of the Society. :h om O~Cialii> and other public bodies, I hlfVe come to 

• . · ~ conclusion. that the obsetvations made by the Pui 
' Hindu ~w ~~ ~~f!~~ !::.::n!n~ a'!lend and ,codifY ~md~ General Panch~ryat of Shikarpur ~n :espect of:- the 

- 'IIIAITi,age will be welcomed by thuolUIIIUDity. eodiiJ. it reiatmg to :tro !>1
1
118• deserve greatest weight and donsiderntion and I 

· ong Y support them. * • * -



' . 
. . . '' 33' 

e Vice:President, Puj .Hindu 'GeneJ,'alll~noha.~ Additional District Judge/ Ajmer-Me~ara. 
·. · Y!l't, Shikarpur. . . * • * * • * 
* · · * ·. * . * * , The Bill provides t,vo forms of marriugt:s,• ~he anum· 

.. The presen~. rule of \Ulconcliticnal polygamy is also mentnl marriage, and ;the civil tnarrblge. The l:iUcra· 
liked by th1s · Panchuyat but at: the sam\) time the mental marriage is one which is solemnized according to 
~on of this, Panchayat is that polygamy should be al· Hindu rites, while' civil nuuringe is the marriage contracted 
:ed under the following 3 exceptional eases as prescribed before a Uegistrar under the Spec:al Marriage Act, 1872. 
the early Hindu Law. . ' . · ' . , .The Bill proposes to make two im).lortuut chuuges in the 
1) II the wife is baren, .u., ·does not give birth up 't(l. present luw so !ar t\8 sacraniental marriage is ~oncernecl,. 
, uge of 30 years. , . . In the, first place, it abolishes polygamy, Under the pre· 
2) If the wife is diseased, of whieh due certificate Rhould .sent rule of Hindu Law, there is no restriction upon a 
~~en by a medica~ board, . , , , husband US to the. number' of Wives he Cl\n have, while l\ 

:s) If the wife happens. t? be of. a vicious and daprave4 wife is prohibited from having more than one husband. 
1ractet apd most mcorr1g1ble whiCh fact should be proy· This system, on its very face, appears to be unjust and the 
in court of law. . · ' framers of the Bill have rightly proposed enforoemtlut of 
!. The Panchayat wants to ad4 a·. further restricticn monogamy. The Shastrns. enjoin ~nutunl fidelit;x ,until 
linst polygamy as tmder:- · cfeath us the liighest duty of husband afld wife. Discharge 
,.,Th~ husband should in :no case .marry a second wifl• of tliis duty is not possible unless monogrimy is, the rule. 
er the age of. 45 years.'' · · -· · : · The other ahange proposed to be made is to h~ld valid 
3. This opinion of the Panchayat is consonant •with the the marriages between parties of different sub-Jivisions of 
1neiples of fhe aucienqiindu Law as promulgated by the a varna. The definition o! "caste" read with dnuse 4(b) 
I Rishies nlso.rules, 'of equity and good. conscience. The of the Bill goes to show. that one of the requisites of n 
bsequent modification Of .Jaw' doing f\Way With all the Sacramenta\ mnrriage is that both the parties mUHt belong 
;trictiops against polygamy and allowing a Hindu hus- . to the same caste. The terms '·'caste" means one of the 
od to marry any number_ of wives· nt his choice. is most. four primary varnas or caste in which Hindus are divided · 
testable and prejudicial to the interests of. the fo.ir sex. and does not include' .any sub-coste. Thus there can be 

· · : ' · _:......,__ · ' · ' a marriage between parties of different sub-castes or sub· 
The Registrar;Chief Court of. Sind.. · <. , divisions. Such marriages have no doubt a legal recogui· 

The undersigned * * * is directed to state thut the tion but there number i~ almost negligible.. Tb~y are still . 
onourable the Chief Judge is of the view that * * ~ ' .cont?mptuously · trea~ed by the . commu~1ty m gen~r11l. 
ovision · 11~ regards divorce should ,apPly to all marriages Part1es. to such rr;arrtages ~nd thell' .o~·~prmgs are soCially 
herwise one party to the marriage woula be tie~ to the .boycotted. by thetr .res~e.chve sub-dlVISto~~ or ~~h·.caste~. 
her· however great the misconduct. The Honourable' To .m~ ~md, the .delimtion of the. term caste gtven 11' 

16 Judges ·hav~ nt> remarks to offer.: .· · · • · the BtU J~ vel!'. ~~d~. It should be confined- only to sub· 
. · : , . caste or·. sub·dlVls!Ons of any of the four vnrnas. In popu· 

N 11 - AT'IIo'I"':'''D MERWARA lar language the·word. "caste" is. used for on~ of such ~ub· 
o. .- "'~""~ · · ~ · divisions and not to th& varna 1tself. Mnmages between ·· 

rom the Honourable the Chief Commissioner;- pers0ns•. cf different ~·1b-divisions will lead to se~ious con·' 
Ajnier:Merwarat to the Secy. to the Govt. of, sequences. I,t will be verv difficult to fi.nd out suitabl~ 
India, Legislative Dep~rtn:ient, New Dellii, No... match hr girls of poC'da~i!ies. Dowry will be the ~omt· · 
G/19~1, dated Abu,' the 15th Septembe.r, 1942. nat!ug faator in the selection of bri~e. The greater Will be 

the seopf! for sel~c~iori of a bride the. more ~ill, b~ th~ 
VBJECT • ...:..The. Hind:u Code Pl.l1'~ 1 (intesta.te Suotiession) ambition·'Of promlslllg bo:vs and their guardmns m th1s 

arid the Hindu Oo~e, Part II '(Marriage). ·. , ~ .respect .. The practical effect of such marriage.s will.be 
!have the honour to for\VIIrd herewith the opinioi:ui o:- · that in course of time the system of sub-castes wtl! v11msh 
1.' Distl'iet ·if udge, Ajmer-Merwara. · . ' · · · ' ' . and there will on\~ be fo~r castes which are at present 
2. Additional District Judge, Ajmer~Merwara:. known by the name of varnas. ·' 
8. The Secretary, Bar. !ssociation, Ajmet. ,, · . · . . . , , .. __...:.. . , 
t Tfle City Magistrate, Ajmer. · - · .· Secretar.r, Bar Association, Ajmer. 
5. It. B. M. Mithan Lal :Sharg~va, President, A:rya , • ' . , . · 

!nmaj, Aj'mer~ . · · · , "' · • , · · * · · * * * * .,. 
6. D. <B. E:arbilas .Sarda, Ex-M.Il.A., Ajmer. That Association agrees· to the' provision of the.Bill 

, 2. I have no further comments to offer. ' generally but it is pointed out th'at section ~ be modifi~d, 
' . · · ~ because if it is allowed to stand, the provisiOn o~ ~ection 

·, Distrio.t Judge, Ajmer-Me:twara, 4 w~uld be rendered migatory. : · · ' . 

• . * * · · '* .· . * ' * City MaaiRtrate, AJ'me~. In this Bill the impo~tant change introduced _is . that ' · e- . . 
monogamy is prescribed by law for .all Hi?dus. , Simllsrly ,I have tlie honour to state that ~ have uo opm~on to 
two forms of Hindu marriage are permi~Slble. 'VIZ. (1) the . offer. ' 
~cramental,: and (2) the civil form~ .. ,P1·ovision hus been • · - ~ --.- , 
lllade in this very Bill for div:orce in civil marriage. But . ' President, Arya Samaj, Ajp1er, 
no Sl,lch provision is made for. divorce in. ·a ~aeramental , * . · · 

1 
• * ' * . * . * 

~arriage. Under the present law ~:civil D?arrisge )s quite I agree to the provision of the Bill generall~ b.ut I beg w · 
~erent from. a sacramental marriage. • At present t~e;e point out 'that section 7 be omitted, ~e.cause If 1t b~ .. uov:· 
IS no civil marriage under the Hindu law. But ,when .1t IS _ ed to stand,. the, force, of the . proVISIO~ of Secti~n .4 lS 
prpvided that: there. should be a ·civil marriage under the nullified. 
Rtndu law itself and further,when provision )las been made · 
lor divorce in this type of .marriage the provision sh~uld be· Dewan Bahadur JI;;bnas Sarda, Ajmer; 
extende~ to the sacramental .marriage also. -OtherWISe t~e ·, The Bill to ~odify Hindu' Law ,rela~ing to Marri~ge marks 
~.form. in the sys~em o! mamage contemP,lated by .thiS. n most.impo, rtnnt stage in, the evolut!On,of the. H.mdu. L. aw 

1u1U Will be' one sided. If monogamy is t<l. be prescrlb~d " h B 11 
I! by_ law there shou!'d also be the facility· for divorce m of Marriage. The two outstanding featu~~s of t ·~ . I are 

l
iuttable cases, . , . .. . . , _ . . those COQtained in clause· 8 . (the recognltton 'Of. ClVll msr• 
In s ' tal rlage as a valid inarriage \l!lder the Hindu Law) and cluuse 

. eetiQn 4 o~ the Bill ~t is proyided .that no sa.cramen h"' 4(a) (abolition. of pol.ygamy), ~. . 
lllarnage can 'ta~e ~lace between part1es belon81ng . to t -; 
same ~tra or Pravara or different castes, ·At ·the, same. · To .meet the dema~ds of· those who·· dO not believe in 
time under Section 7, no sacramental. mB.rriage' can be de· ·marriage sacrament, the Bill divides ~~ndu Marriage~ into 
clared inva~d after its. co~npletion.if the parties ~.it,had two classes (1) Sac.ramental and (2) C1vil.· .. But mon?g~n·r 
belonged to the same Gotra or Pravara or· to different has been made the essential feature of both. ThiS 18 II. 
castes .. Thi~ se¢tion applies the doc~ne,_of factu"!" val~£ monumental reform and will·be ~iversal!y ~e\co~ed; 
to sa;rament!¥ marriages. In'. my opimon the bnr Itself "0 though it will not make an1 matennl . change, ID Hindu 
marnages betwe~n parties having the same P.ravnra or' Society;· for,. ,Hindu !iarriag __ es.! except m rail cases, IIJ'Il 
~,or belonging .~ ili.fferent castes should b~ hfte~. . ~ . -
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• · " li' · f 1 is polnts of view .YI. ill. be, lurge.ly mt)t by, th. e p~op~r settle-Jill monogamous .. But tie total a~o tJon .o· po ygnmy , Ih t I t h ~ 
a triumph for the All lndla Women's . .A.ssoeiation and 11ll ment of oue powt. · at. ptvo a pow .Is t e .... eftnition 
·those who huve been a<Yituting for this ·most necessscy Bnd interpretutioin of the term caate.· . 

• .,. The definition. oi (\aste given iB elau~e · 2 of the Act is 
ref~:·r~cognition ~f.a Civil ~iarriage (clause 8), is a ?ew ·rather vague, and not absolutely c~eur m rel~~iou to wha~ , 
feature in the ;Rinau Law. The Hindu Law of ;Marriage ' are known us .()QijWS at present. rhe. defimtton given in 
is customury, and is more or less based on ~astr~c. Tt~xts. clause 2 of the Bill is· as follows:,..-"Caste m<Jans one of 
In Snstric •rexts, however, there is. no room !Or ciVLI mill'· the four primary Varnas or castes in whic4 Hindus· are 
riage. Hence, people who find some of .the fetter~ of the · divided, and does not include any Sub-Caste'', The term 
present Hindu Law of Marriage· teo ~rksome, hav~ re· sub-caste is nowhere de~ned, nor 1s any illustration giv~n 
course to the Special Marriage Act of 1872, ~he use of to enable one to distinguish a cas~e from a ijUb·caite. 
which Act, however is 'open n.ot only ~0 the. Htn~~s, but Then, the definition has the defect thtlt ·it uses the very 
to non-Hin~us also. The obJect of wcludt~g _clVll mar, word·to be defined, in de{jning that word. The words "or 

. riage·ill this Bill, evidently is to enable those Htndus.who castes in,which the Hindus are divided", may lead ru1 

are not particular about performing sacramental marrtuges ordinary -reader to think. that what. is m~ant by "castes" 
but who want monogamous marriages, and go DOt want to are the hundreds of the castes prevalent amongst the 
have recourse to th,e Special Mqrriage Act; 1872 becaus~ of Hindus. · · . •, 
the disabilities with regard to inheritance of property I~·· At the present time,' l' amas and Castes Me quite differ • 

. posed by its provisions ss 22 to 2~, to perfo~ valid ent termR. Every one of the· four Varnas is composed of 
niarriages. . . a number of divisions, Clllled l\astes. For instance, the 

The i.deal law, 0( course, would be to permit marriages Brahmins>-One of the four Varnas-tii:e now: divided into 
amongst Hindus wit~out let or ,hindernn?e, exc~p~ as to Dravids, Gour, Saraswat, · Pushkarna, · 1\BnyakUbja 
gotras, snpindas, Pnrtwars and ' degrees ot prohtbtted r:· Dayll!a, ~agar, Audich and a hundred others. Some d! 
lationship", and eliminate all 'mention of ca~te. And th.Is . these are !uriher subdivided. And each division or sub· 
could be done within the four corners of the present BtU · division is an exclusive caste now" Similarly, the Vaisyas 
by simply omitting (1) the definition of caste. from clsute are divided into Malieshwnrees, Agnrwalas, Oswals, Sarao-
2· the two sub-clauses 4(b) nnd 7(n) and by (2) substituting gees, Bijawa,ts, Ghet"\Vals, Rnstoji, and so on, !lnd each 
the ,word "hnve" for "nre members of caste. havi11g", in 1 forms a separate caste; an( under the la\v ~as presen't··ad· 
clause 4(c). 'This Is a consummation devoutly to be wish· ministered, intermarriages between these castes are some· 
ed. But to do this at once will raise a storm. of opposition times objected tQ !lnd not lflcognised. .. . ·1 

• 

and go against the object of the Bill, viz., to .codify the If'the definition had for mstance been "caste means one 
present Hindu Law of , Marriage. We must, therefure, of the four prlm11ey Varnns, in which Hindus have "hom 
wait till .time comes to our aid, the publie- opinion advances , ancient times been divided; and Sub-Caste means one of 
inuch further than its present level. · . . ' the. various divisions in w)lich each of those four Varnas is 

The' present Bill is an nttempt to meet the demands of . at present divided", the· definition . would have. met both 
the progressive section of the Hindus, without offending the points of view, that is, the clarity !!nd unmistakeability 
the orthodox people, to whom the preservation of tht! of the definition as well. ns the provisiorlJor most • of the 

' present caste system is an article if faith. . . matrimoni81 needs of the Hindus. It would then have 
As regards the clauses dealing with sacramental· mar- been clear that the•term caste.in clause.2 (b) does not bar 

riages, the most important p9int is that contained -in marriages, "between Maheshwarees and .A.garwalas or 
Clause 4 Sub Clause (b) .which requires that both parties Saraogees among the V aisy.as, and between' the Drayids 
to n n111rriage n111st belong to the same· caste~ Clause' 7 and Kanynkubjns or Saraswats among the Brahmins. 
lays down that after a marriage ho.s 'been completed, · its 11 however, the 1ramers of the Bill mean by castes the 
validity shall not be questioned on the gt'Ound that bot.h . several divisions into which each of the' four primary 

.the parties to it did not belong to the same caste. Though Varnas is divided, such as de~cribed above, then not only 
Clause 7, at lirst sight, seems wholly to meet the demunds is the .deflnitioo. of ca~te .given in clause 2 had; for then, 
of the Progressive and the Reformers, ]et actually this is the word~ in the definition "one of the four primary :V arnas 

: not so.. The inclusion o1 these clauses (clause 4(b) o.nd or" have no meaning, and serve only to misfend people. 
clause 7)as they stand in the text of the Bill makes the · ;Moreover, ~clause 4(b) would then 'be an objectionable in· 
Bill sel(-contradictory. The condition laid down in Sub· uovation as going against the authority of the Sastl'io . 
Clause (b1 of clause 4, which is essential to the ~olemniza- · Texts, on. which the' ID!Jilu Marriage Law 'in the last resort 
tion cf a vulid sacramental marriage is quite Inconsistent is based; for, !t. would forbid marriages between the mem .. 
with .the provisions of clause 7 as at pre$ent worded. · hers of one dtv1f1lon and those of . another division of the 
Clause 7 as it is worded .particularly makes Sub-Clause (b) sam.e ·Vnrn!l, for instance, betweep. an· Agarwala and. a• 
of elaose 4, a dead letter before the Bill becomes law. Khnndelwal amongst the v aisyns and a Saraswat and a 

The explanatory note attached to the Bill, howeve!, res· Gour among the Brahmins~ , , · • • 
· tricts the npplicatibn •of the provisions of Clause 7 only to As a rna iter of fact, the Sastric Texts do ,10t forbid 

certain rare cases, where by mistake girls nre' married to · b t · · d' · 
~usbands of diff.erent ca~tes. After giving a long quota-- J:?llrrtages e ween members of different (castes or) IV!· 
tion f~om Sir G: ]), BanerJ'i's Hindu Law, about such mar- Slons of th~ same Varna, for the simple reason that castes 

as they extst now, ·did not exist when the Sastric Texts riages, the Explanatory Note (p. 9) says, "The solution f d 
we have proposed in the Bill is to extena the ftctuln. valt· t were rnme · There• :were .then only :four V am as; and not 
rule to such marrlages, This is to say, tJJeir validity is only w?re ma:riages ~II: the same · Varna' freely allov.·.ed 
not ·to be called iu questiop. after they have been complet·. · except 10 certam p~htbtted degrees, b~t marriages between 
ed.". If this restricted interpretation is to be II'Ccepted, . ~l~~~~~s of the dilierent Varnas were. also in many o~ses 
then t,his Bill forbids all intercaste marriages. In · ' 
. The Bill therefore has to be judged from. two .onoints of . a~y case the definition of the term caste gi.ven in the 

. 'VIew:- . . "'· Btl! bemg defective nnd nQt unambi!!'llous . should ·be so 
(1) The manner of codilication, Bnd ' changed as to mnlte the intentiM' ~lear 'beyond dotibt. 
(2) Whether the provisions of the B'ill 'meet the require- The definition might ·be ·.somewhat like this.. "Casoo 

, , :nents of the changes and still chnngin~r condition~ of life, · Jneans one of the fol,\r primary Varnas in which the Hindus 
and ·seaure individual happiness as well as the social well have from ancien.t times have beep divided, and sub-caste 
being of the Hindus. As codifying th~ present uncodified Ve~~;ns ope of the vari.ous divisions. in which each ·of. those 
law will ~ve statutory sanction to its provisions it is' neces- nrnns 18 at present divided". · - ' · . · 
sary that the terms used in it must have definite and un· . * '• * .• * . 
mietnkeable meaning and the provision .should. be so frnm· Fr.· · : No. '12.-COORG . .. 

1 ed as to be easy of application. · I • om the Ch1ef. Commissioner of Coor~T, to .. . the 
As regards the framing of the Bill, its provisions must Secret t th G ~~>' 1 

not only embody the funqamental principles on which the · • . ary 0 e overnment of India, Le~lS a· 
institutions of marriage is founded, but should provi'de· :ve Department, New Delhi,' No. A·l-2068/42, 
liberslly for the .matrimonial needs of the Hindus so that So ated Meroar~, the 7th September, 1942~ · 
they may not be handicapped 1n the battle 'of life that i& BJECT.-T!1e Hmdu Code, Part .I (Intestate .anil 
raging so fiercely. · . · , 8uc~t8810n) and the Hindu· Code, Part II (Marriage). 

H!!ppily, sd far as the present Bill is coJ;lcerned, both e Th A . • · ' • • · 
. e. SSistant Commissioner h~s no' remarks to offer 
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'35 
,biJ~ the Munslffs. and t~~ Bar Ass?~ia~Qne are in favou; ter Wld ere in conformity withjhe present day ideaa of the 
1 the Billa- The J udioial . ComtiUBBioner- remJU'ks as . Sl!hjeot. I therefore give my full support to the Billa." 
lllows:~ ~ . I have no .remarks to offer. · . 
"As they are In the nii.ture of soo!al reforms nnd atleet ._The Bills, together with ·the Sta~ments of Objeota Wld 

Jindu life .and (lustoms in so ln.t!mate a manner t.hat' it ~easons. and other enclosures, .were published in English 
vould be better to consider no other opinions than those m the {]oorg Gaaetts Ezt~;aordmary, dated ~he 8th July, 
[ l{indus. Hindu Law 1should not be reformed by per- 1942. , . : 
~ns- who will not be affected by the· reforms. However -
ixcellent such reform$ inay be In .principle, they will lack No. lS . ..:..p ANTll PIPLODA~ 
be· sanetion· ~f p~pular s~v~r!·" ·. · ·. · · From th~ Chi~£ C~mmissioner of Pa.nth Pi plods., · · 
Tile District ~n4 Sessions Judge saylf-'., · · . ·.to the Sec~eta.rY, to· the Government of India., · 
''The codification of Hindu Law on a uniform pasis ap· Legislative Department, New Delhi, No. 3439• 

p!icilble to the whole .of India is long- overdue.· 'rbese B., dated.C. entr.al India Agency, Indore, the 
Bills· relating to· intestate success5.qn anq marriage appear 
t4 be a g®d begljlning for thE~ removal· of· some of the ano- 28th July, 1942. · . . 
malies in ffi.ndu' Law euch as sex disqualification in. t~e Su~oT.-Ths Hindu Oods, Part ~ (~ntsatats Buocusion) 
inberit~nce of proper~, Hindu .-woman~s limited es1iate, ·· and The Hindu Gods, Part U. (Marriage) . 
polygamy, 'etc., and as such ~hey-~re progressive in :iliarac·_ * * ·I have no comments to ofler. 
IIIPD-Ll237 LD-:"12·2:~~00 . ' · - . 

:.:· 
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. • · '. No. 24.--i:-DELJII. l.llarringes, will ·no· longer . be governed. by the Indian 
'rom the Chief Commissi6ner,: Dellii, to .the Sec· .. Successton Act in matters of. succession but-. by the' 

· Hindu Law.•·· · · 
retf!.ry, to tlie Government of 'India, ·Legis~ ... The Bill goes. 11 long way in encouraging and protecting 
la.tive. Department, No. J.!'. 4(49)/~2-. General, mter-caste mnmages. There will of course be no restric· 
dated the 2l~t pec'ember }9~2. . . . . tions o! caste in 0ivif Marriage as was also the case hither· 

• * * -I have the honour to lorward a copy of a· to, but the'ban has been llractically removed from even 
elter from the All-India• Shardhannnd Dalitodhar Sabha · .. sacramental marriages. by .. extending the . fa'ctum valet 
J~lhi, ,No. 101.00,. dated ~e §th Decemb.er J.!:l~. toge~er rule to them. · The All India Shrnddhanaild Dalitodhar 
!'lth a. copy of its ,enclosure. · · .. . , Sabha Delhi, highly appreciates this. The' Bill will thua 

in a gr,eat measure 'also serve the purpose for- which' the 
. . , · · ---- . . • . Arya Marriage Valid!Ytion Act of 1936 was passed by the 

General Secretary, All~India. Shrad~anand Legislature throggh the efforts of the All India Shraddha· 
. . Dalitoahar Sabha, Delhi/ . . . . . • nand Da?to~~ Sabh.a, Delhi. : . · · . . · 

* * *- T ·. h~ · 't\. • 1 · th . · llll'. ·'"a . There IS a mmor. pomtto1;1 wh1ch the All Ind1a Shraddha· 
.. "' .,rewl '6'- enc ose . e unarumous op o...., nd D l't db S bh D lb' uld. lik . di 

~I my Sa.bha in connection · with the bills that ·;you had . na . a 1 ~ .ar a 11• . e 1• wo .6 to 'note Its. s· 
ver kind! . · f · · . · h ·, . · . . , agreement m Clause 2 (d) even first cousms have not been 

Y ~ Y ~e~t to Jl~ or U:! Sa~ a s 0P!Ul0P.: * inclu~ed. within the prohibited degrees of. rela?onship for· 
· . : . · * . * • ·* · . mamage. The explanatory note on page 128 says "There 

'.rhe.Bill is,a' great adv_a;nce on the existing-liindu Law. is a Vedic Text pointing to the prevalence of ·such mar:· 
Ita most importq.nt feature is. that it,proposes tO. abolish ·;ri~es''. We have n(9t come across any such Vedic Text 
polygamy even ·if sacramental marriages. The- All India and~ do not believe that there is any text ·which permits 
~~~ddhanand Dalitodhar_ Sabha .entirely· agrees_ wit? ~he such ID,arriages. The id~a of first )ousins. marrying each 
opuuon expressed i~ the explanatory note, that· accordin~ other, 1s very ·repugnant to the Hindu ·mw.d .and we are 
lo early liindu Law; Monogamy was -t~ approved rule of opinion ~hat they ~hould be ·included. w!thin lhe prohi, · · 
and Polygamy was an exceptional N"oVision. · This is all . bited degrees. In the. other Bill on ihtestate suceession . 
that .ca~ be · desired from: the reformers' point of vie~. daughters· have been propo~(ld to get a share along. ~ith. 
But tt. IS doubtful .if the ordinary !Hindus -:will be sa tiS-. so~s and other,. female rein tions have been prop~sed to be 
fi~~ wtth ~he proposed: Law. It will be argued that.' he1rs. :If .the rule oi.E.X?gamy as. 12ropose? .m clause 
bigamy should' be permitted in certain· special ca$eB, e.g.,· 2 (b) stands there WJll be a great. temptatiOn tQ marry 
wh~n the wiie is proveft to be barren or: t~ husband ~o - daughters ~ first co?s_ins. so that the fn.mil~ property may. 
be Jl!lpotent. .In the ca.l!e of. civil marriages; there will not g? ou~s1de. ~his will be very .obJectionable fro!D a 
not -be much·· difficvlty, ~s divorce is allowed· in' -~hose · .~ugemc pomt of ~ew. . . . ~ , . 
~ase.s. W ~ ~re of· opinion ~hat bigamy may be pernutt~d. · • · 

. m ,such specml. cases _as ip.dicated above. . . 5.--SIND 
· Regarding the question of divorce, the All ·India · · No. 2 · · • 
Shraddhannnd . Dalitodhar . Sabha. · Delhi, should make it F~oin the Chief Secretary to the 0?!ernmen1i of · 
vlea~ that aec~rdiug to .its .view it is. qu!te f~reip' to the Sind, Home Department (Polit1cal), to the· 

edic concept1o11 of. -marr1age. . But cons'idenng the SeQretary to the Government of India, Legis. 
present,social condition of the Hindus for whom the' Bill · Iative Department, No. S-22J20-Hj42,, dated 
h meant some. such provision appears to be necessary. It the 21st ;Dece!llber 1942. _ · , .-
aTl:een adequately provided fn the case of 'civil marriages._ . * * . "' ._. * . • . -

is ~~All India Bhraddhanand Dalitodha.r S"abba, D!llhi * * * I am to enclose herewith a copy of letter 
Spg . 1 to see that the provisions of Sub-Section 24 of the M Lilaram Jethmal..!.Mukhi of Khudabadi Amil 
B eela. Marriage Act have not been reproduced il} the from. r. . 

. _ill and that· eonsequen~y the Hindus .contractmg civlt_ · ~anchayat, ~yderabad (Sind?· 
. ' .( .67 ) ' 
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under w~~·· th~ ~-i~ ~f prohlb;t~n i~ J?Ore. distant 9 
. . , r · . - . . in consonane,e.w1th tllindp1dea~and sentiments. Should 
With ref~rence 'to ·t!hi'd Ooverument's Notific~ttion, date~ however, the civil foPm be allowed .to stand where it is , 

~Bth June 194a,_ inyit.ing opinions ·.of persons or .Public it is requested that sub·c1ause (d) ·of Section 2 may b~ 
bodies 011 the sub]ll<;t: of 1Joditicst1on ot J:iindu Law relat- deleted and the degrees of prohibition of Sapinda rela. 
ing to' ruarrill8e, :'th.,. Khudabadi .~. · l'an~hayat, tionapip should be those prescr1bed,in the Spegial Marriages 
Hyd~rabad l:liijd' submits, that the Uodilicat1on or amend· Act. It is anomalous and. does not stand to reason that 
.ment ol Hindu Law lins~d on l:lhastras is of doubtful vul_ue while .prohibited ,degrees laid down in the Special· Mar. 

-and is not called for· nor .expedient. · riages Act should govern persons who make a. decla.ration 
• · ""'· the that they' are !!either Hindus. nor. Mahomedans nor 

· There is apparentfy.' no derulmd. on. the part of Christians,. etc. Hindus tna):Tying under the civil iorm • 
fundus for change inMtbeir personnll11W of marr•age, T~e should observe lesst~r degrees of prohibition. 
only benefit of· Uodification is an easy reference w parti~ Wl'th. regard. to sacr•""ental mar.:age. s, ·l·t ··l's sub"".' 'tted. eular rules. :Bui this ·is more than out-weighed by other ..... .. .... 
disadvantages; such ; ~s. introduction of rules of: ~~her that provisions of Sections 6 and 7 are nullified by the 

. systems 'of law quite alien tO Hindu. culture and .c1V1!1&8· doctrine of Factum-Valet, being_ made ·applicable to 
· · · · breaches of those provisio,ns ,contrary· to all principles of 

·tlon. • · 1 
• · Jaw whicl!>' exclude the doctrine from its applica.tic:m to 

.. The followlng ~ugge,stions and amendment of the. Code acts -void ab·initio. The doctrine· of F.actum-Va!et should 
are however made, In ·the opinion of the Panchayat, the not be applied and such prohibita~ marriages should be 
civilfonn of marrill8e·. should not find pl~ce or be m~d.e. declared invalid for all purposes, but with the right _to 
pal'~ :of the Code of ·:IDndu Law of marrmge-. The civil parties to remarry if they so choose. . . . . . . . 
mumu~e un~er the .b1U· ca~ be ·.contracted by any per~on ·The Monoga!lly is insisted op. the Bill, and this is' its 

• pr?lessmg Hmd~. reh~jltm w1th .any ~tl~er person profess~n~ · best and roost relieving feature.: It ,commends itself in 
· Hmdu, lludhest1c, . S1~h or Jam relig~~n! and no~ With the public opinion of said Hindul!', specially to . Khudabadi 

... Hindu· alone. The ori,Jy persons proh1b1ted from marry· ·Ami! community. · . · · . 
ing in the civil form are those related lineally or as brother . · . · · • 
and sister~ un<l'!e.and niece, or. aunt and nephew. It is the Poly~y should be made illegal and penal, except when 
closest fringe of relationship, 11nd all systems of'lilw con· it is permitted by Panchayat to wliicb the. parties belong, 

-• sider unions within this ·f!inge ns incestuous. in the f9llowing ·eases only:- · . . · , 

This i~ a mo~t· objec'tionable feature• ~f th~ Bill tending (a) When wife· is incurably u;sane ods sufle;ing from 
to sap the 'fabric of .Hindu Society, Hindu culture and· any infectious, incurable loathsome disease· such as 
Hindu civilization. With this limit of prohibition, parties leprosy, or;. · · ' ' ' 
inclined to marry first cousins will adopt .the civil form in · . •. ·. · . . · · . .' . . · .. . . . 
preference to sucrameiltal one; and . the latter wiJI.fall (b) When shOlS ·barren ~nd has gJ.Ven ~ fre~ and willing 

. mto disuse and be rendered nugatory. The idea of bring· con)lent to the hu.sband_taklng a second wile, or, 
ing ·down prohi?itions J?Uch closer iJJan those prescribe~ {c) When she gives birth only to· daughters fo~ 15 '5'ears 
u~der the Spec1al 'Mn:nages Ac~ s~em.s ~ be that ~roh1- from the _date of marriage. and consents· to the husbana 
blted de~ees should b~ brought m h~e Wl~h other syst~s taking a secon~ w~e. . 
of law m coropl~te d1sregard of Hindu 1deas and senti·· .. . - . . .. . . . · · 
ments in re.spect of marriages between near . relations. Rec1p~ocally a w1fe: mny be allQwed hy ·the . Panchayat 
]lut this is not codifying Hindu Jaws.1 to remarry 'When th.e h~sband is .impotent, or wilfully per· 

. . . . . . . roanently deserts his wife, prov1ded the first mamage is' 
It 1s therefore .subm1tted th~t c1vi! form of mamage . in the first instance '!let :aside on the aho · · und · 

should be left ·within the scope of Special Marriages Act. Court ~.t La.w: • ve gro s m 
. ' 
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' ' LE~SLATIVE. ASSEMBLY. . 
PORT Ol' THE JUINT' COWUT1'EE ON THE BILL TO AMEND ANU 

~ODIFY THE ~DU LAW RELATING TO INTESTATE SUCCESS10N. 
We, the unde~igned, me.mbers of the Jo_int Co~ttee to whioh the Bill 

to 11111en4 and -codify ~he HU:ldu Law relat1~g to mtestate succe&~~ion. will' 

1 to in referred, have considered the Bill and the papers 
' l'al*'d No11. . ' noted in the· margin and have !lOW tbe · liono1.1l' to· 
ubmit thi~ our Ueport, with the Bill as amended by us annexed thereto. 

5 
· We desire, to ackflowkldge with gratitude and appreciation the very valuablf 

888~11111~ given to us by Mr. V. V. Joshi, a member of the l:l.indu Law .Coni 
Jllittee to w~.ose labours the. Bill owes ~ts exis~enc~, who attended througjlout 
our deliberatiOns to place h1s scholarship at our d1sposal,, b:v. Messrs. V. V. 
Deshpande anA Rama Prasad Mukherje.e, Sir B. L. Mitte:r, Advoeate General 
4f India,·: and a . deput~tion r~present~ng . tile· ~on~en· of .•&irtila; . who . pre9ented 
lheiuselves. before t}je .G~1llm1tte~ j;o . vo1ce .certmn rep'l:esentatt\te v1ews, : and 
by those :associations .. 0~ individuals from whonl we . have r~ce~ve~ 'expressions 
of their VJews th,ough .they have not been nllie to, accept our m.VJtation to attend · 
in persott ttl 'llxpound them. JM:em0rand11 supplied to us by the representptives 

'of the Hindu women in Simla., by t~e Mo.h~ra.shtra.. Branch of. the All-India 
.WomAn's Conference,, by, .the .Bha.t1a. . Bini Mandal, Bombay, by Mr. Atul 
Chandra Gupta, Advocate, Calcutt~ .High Cou'rt,• and by Mr. Rama Frasad 
MukheJ'jee a~ a supplement ·to. ~is oral evidence, are, appended . to this our 
Re~rt. ·. ~ . •' :, , . · : ·. ',' . I ·.+ ' 

Before, referrinll' to the ~hanges roads by~ us in the text of the Bill, which 
will be foq11d brie6y expllltined in' our remarks. on the individual clauses 
aJiected, w~ desire to· make some general observations on two basic theroes 

. affeetbig .the Bill on which ;we beard expositions from ·the witne<>ses examined 
by us, namely, the alleged incapacity of ")VOmeri as ·a class to inherit, and the 
impropriety: oi gra:ntilig 'to women an nb,solute.. estate: '' . . . '' 

There' is i1. .l)ody of opinion? whi.ch still maintains that women as a class should 
'be excluded .from~ inheritance and should· not be· given. absolut.e ownership over 
property thG;; acquire either by inheritance or partition.. In support of this 
opinion· are UJ~~ {1) certlj,in ·Vedjc te)tts, . (2)• _the general• incorn!"AtAuce· ·Of 
wom~n, (3) .the evil of fragmel).tation· of holdings and (4) tqe fear. of. the property · 
being lost , to 1.be fa roily, . lt is nece~sary to examine, some of these_ arguments. 

•. · It must be premiaeci, ;md all-the scholars agree, that much of the vast VediCl 
literature has Seen lost-;-litt!e remains in 'it o! positive law.. The Butrci};arl and 
Sinritikars who were 'well vers.~\1 in an. tb,e .brf!,nc4es Of the .Vedas extant :w, 

. their time, ,when th~y were avail~le ilil' _greater volume' and' exactitude, bas~d 
tneir Sutras and Smri.tis on the :ll\w' as they fo).lD,d. it in the- 'Vedas .. In. sp1t~ 
of Lhis, staw of affairs,; jt has b~en seriously i.u:ged that'.the ·Vedic texb Ia~ 
down a rule of total exclusion .!If women from inheritance and lirom full dominion 
over property and that the ~uie ought ,to &e . re.W'I-ed .. Of the, ;various text§ 
relied upon, the foremost is the well !mown· Nirindriy~ text ·in Taittertyli 
Sambita (VI-5-8-2) which· occurs, iri tlie .~itual of the Soms sacrifice and which 

. reads thu~: ·:·soma could not stand being drawn for wome.n;·making gh~ th11 
bolt (they} 1Gtruck it;1 they took it w.hen· it became destitute of. vigour (indriya); 
therefore wumen being destitute ;of str.!mgth, 'take no portion and speak more 
weakly thnt, <veu. the fallen man!'. Boudhayana relies upon this ·.incident .anti · 
this' passage (II-:-2-3-46) for ,interring the~ tull that. according 'tp the Vedas, . 
wom~n are weak and therefore incompetent to inherit. Tbis' text has been 
critically ·exam!nM by many ·eminent scholars including Professor Max Muller, 
Dr. JoUy (Hindu ):Jaw, ,P. 192), West (Hiudu Law, pp.11M18),• Dr. Sarvadhikari 
(Law of Inhelitance, p. 208) a!id Dr .. D. N. MitrO. (Position o~ Women in Hindu 

.. Law . pp. 601.60~) .. .All hold that the origin11l passage only referred to the 
ritu~l of the. Soma sacrifice and the· exclusion ~f women :frdm participation in 
!he Soroa juice, anil1ia:d no bea.rin$! on'.their elfclusion Jrom inheritance. 1 Jt it 
worthy of ni>~e thali :Mitakshara;-aild MayUkqa: tab no noJ;ice.of'this texti, anC/. 

, lt. is legitimate to con.clude that they d,id not .consider the text as having !lny: 

I
' bearing on the que~tiion of inheritance. Reliance· is phiced upon other pu~sag~ll 

als~ wMcb have not even been referred .~0: by ... any• law-giver, A passaj!'e fro h ... 
; ' ' . 

l' 
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l:l tb ·hrllh~1111111 (lV-4-2-13) uited reads ~hus: :· H~ then :mil:e8 it ·with 
.. ~ta~u " 01 the ghee left in. the spoon: now o~er libatio,ns he COI:llpl~tes bs · 

.6• resl(l~et tillll one he dimi.Dishes; for ·. ghee IS chunderbolt, and' .by Uwt 
hl.>illgt.b ~ the (jods &IIlOte 'the wives and unmanned ,!hem; and .thus smitkn 
t da~o ' d they .neither · oWlled self nor d1d .tuey o.vn any heritago" 
~oth~r ~~~~:age relied upon,. from 'l'aitteriya , Samhit~. (VI-5-8) reads. thu.~ :. 
"S · Juld uot bear being drawn for women: making ;he ghee a bolt th,y 
.b oms. 'dJe\y it when. it had lost its power: therefore women are.powedc~>& 

6"t It, 111~Y kl th en b d · " ' . b . · .. ar·1tance aud speak more wea y an ev a a man . The ... ave no m~ · 'd t · th S · 'fi ., · es eviuently refer to the same UlCl en ln ~ • oms sac~ ce, ;and 
=o·!.:S!·

0
;

1
ay be taken to .have laid ~own a rule 'of exclus1?n from ~artic~pat.icn 

in the Soma juice; they hardly su_pport .the th~ory .of ~xclus1on from mhentan~;e, 
, A.nother passage .relied upon from Ma1traye.m Sa!I,Ihlta (IV-6-3) read$ thus:· 
''As Bthali. is g1ven to others and no~ the wooden ye,ssel,_ therefore thll womaa 
. . - others und' not the male'. Lashly, reliance IS also placed upon•a 
18a:~:;~ f:om Nirukta Oll-4) which .reads thus: ~·.A.s between ~he, two, fOn 
~nd ,daught~r, one in possessed of male s.ex, who perfor~s, ,meritOrious act$, 
such RS offering of pinda, the other posseS~6d of fem~le sex 1s only ado~:d wtth 
costh clothes and ornaments: a son, bemg · authortsed .to· perform mer1tor1ous 
·seta.' ll! entitled to inheri; tbe llroperty o~ his parents, and ,a daughter is, 1,0t 
80, tberefore she is only givt~n to others" .. T~ese ,three pass~ge~ have not been 

.:refl!l'l'ed to, much less .relied upon, ev:n bY. subsequ~n~ ~ter~ .who fav~ured 
tbe theory' of exclusion ~f women from mher~tance; and 1~ 1sleg1timate to. mfer 
that rhese passages were never. taken ns hav10g any ·bearmg on the questiOn of 
inheritance. The· Sutrakaras 'like Apastamba (IJ;-14-16-20), and Smritikars: 
like Vishnu (XVIll-;84-35), Manu. (IX-:-186), Yajnyava!kYa (II:-115: 123), 
Narada (XIV-12),. Brihuspati (as cited in · .cormnen}arles), Katyayana, nr,d 
Vvasa recognised the right of. women to hold property and the right to receive 
r£ ·share on pa~tition or succession· from the . property of their husband&. 
Jaimini's aphorism~ that '(1) women are possessed of wealth (VI..:..14), as certain 
Vedic texts ~hew thut women have. the capacity <1f owning and po~sessing wealth 
(VJ-16) and (2) ·by virtue of Yedio texts, ~usband and wife, both being capable 
of possesRing wealth, should perform the sacrifice. jointly (VI-17), place be.vond 
doubt the ~npncity of women ' to hold and acquire property. The three 
piiSsa~eR r~lied upon for &Jlpporting.the theory. Of exclusion, were not even consi· 
dered by the ~mritikars and commentators, ·either because they ·had litt).e or 
no Ilea ring on the question or because tlie .position otherwise was fully suppo~ted 
by Vedic texts which they bad before them. · . ' , ' 
, Other evidence to which it i~ unnecessary to allude· here also pqints to the . 

. conclusic:m ,that Vedic literature did not, support the theory of total exc1Jsi6n of 
·:,omen from property rights. . .. " ' ·. 

The que~tion of absoh1te estate is elaborately discussed by the' Hindu Law 
Committee in its fourth memorandum and in the explanatory note attached to 
the original Bill. Those discussions we need not repeat';' but we would btiell.y 

, refer to•. ;he position in the Daya.bhaga School. ·. · ·· .. · 
. The founder. ~~ the Dayab~aga Seho?l was dhiefiy resp~nsihle' for advocating' 

th1s theory ~~ !muted ownerShip. In sup_Port of his ·theors .Jiml.Jtava.~ana relied 
upon two solitary _slokas of Katyayan·which admittedly referred .to the property 
IJIV~!II to a w~man by her husband: . The. whole o~ t?e Katyayan tex; is not 
available and 1n the absence of pos1t1ve statement 'lt IS, improper to infer that 
Katyayantnyanted t~ pl~~e .. the same restrictions on .property i):iherited by 'the 
woma.~., Tl~e w~rd · daya )11 the couplet of Katyayana is expressive 'of. tv.o 

. meanmg~, Ilia.,· gift or heritage, aqd Vi~ad Chintamuni arg~1es that what applied 
to the gtft .~us~ be deemed to be applicable. to inheritanctr a~ well. , Otherw·s& 
the query .. If so fo~ t.he. prop~rty'·gifted,'what 'about the propertv ir.herited?" 

,would re~am unsatt~.ed. This topic. is elaborately'. dealt wit!) .by, the late Mr. 
?olap Chandra Shastn Sarkar, a Junst ~nd scholar ef ou:standi'rig a,l:lilitv and · 
earn1ln~.. He ha~ pomted out how the texts were misread and how the mon"' 
oonc ustons WPte drawn by 'Court . f 1 I h . · , ' -~ 
limited owti II' h d ,. Ia 8 0 

fiW. • · . n t e M1b1kshara this.· t.heory of 
· _, e~. 1P a no P ce nt all, All prop~rty however acquired by the 

' I 4 . 



a 
!llllll bec'aine her stridhana, and, such 11tridh.ana devolved not upon the heiri 

~ tJie )as& J;Uale holder, but upon her ow:n heirs; BllCii was the' dcheme of 
·lhtal!Shllrl)'. J.tit is urged tha~ .people have for long meekly accepted the law/ • 

11 iaKI down bY., the C~urts and . thaL -the~efore it should ~~ taken and retu.ined 
good Jaw, we reply Wi~h ~he observation of Mr. Justtce West (in the case 

~ llh:lgirtinbai v; ~anhuJ!r~o \11 Bombay. 285): "If i• tQ~d be sh~wn that 
lbe customary. law, m ~hiS mstance, .rested on a palpable error, on a· demon• 
strable misreadmg of the text of .the accepted authority, then no doubt, it 
mi•ht be said that the .popular con~-ciousness, which had accepted its convic· 
rio~ of the Jaw from If corrupt text, would ll\UCh mbre accede to the correctP.tl 
rule". . , • : ' · . . . • 

We ~ave uiade' no change in the preamble which llxpresse$ the intention .of 
lfilendiog and· codirying in successive stages .the whole of the Hindu Law now 
in force. in Btitish India. W~ app'reci~oe the difficulty of dealing with one 
particular topic of that law Without havmg before us a co~plete picture of all 
the proposed reforms. It would have materially simplified our task if we had 
bad drafts of the proposals affecting ·other topics, some of which for il)stance 
tb~lnw o.f ~aintenance, che Ia~ of legitimac:y and ma~¢iage, t~e I~w· of partitio~ 
and relimon, the law of adopt10n, are rlot w1thout their reacttons 6n the law of . -
intestate 'succession and· might be capable of influencirlg decisions on some of 
tbe.po~ts we have had. t6 .. cbnsi.der, in this Bill. ~ut we have not found i~ , 
impraoncable to. p~pceed w1th th1s, the first stage m the work of codification., 
porticularly as the Bill is· expressed· to come into operation only in 1946, by 
which d~te WE) hope,Governors' Provinces may havll, passed . the necessary 
complementary legislation . to make the principles of this· Bill applicable to 
agriculturol ·!~mi. and much iurther progress may have beep.· !hade in aealing 
withfurther topics of 'the Hind~;~ Law; We thipk .that steps should be taken 
to resuscitate the Hindu Law Committee, and to encourage the formulation and 
enactment ,of _th11 remaining Parts of t~e proje~ted. Code ih the interV-al which 1 

i1.to elapse· before tile present Bill, when .pl!ssed,. comes into force .. Jt may 
well be found that the present· Bill will re~uire, bef~;>re 'it is allowed to come 
intO operation, readjustment. and amendment. in the light of decisions tJtlttm in· 
eonnectjon with other branc:fes. of the Hindu :Law. . . ' ' ' \ .. ' 

Olau8e z . ..:...The new Sl.lb-clause inserted. as sub·clause (8) to define the . 
application· uf the Act provides in a more direct and satisfactory manner the 
effect produoed in the Bill as drafted by the defi,nition of '"Hindu" previously 
contained in clause 2(e), and the first proviso appended to 'clause 3, which we 
have •omitte.d. We . th,ereliy . avoid giving an· artificially- extended sense to the 
word "Hindu" while securing, as the Bill intended, that its provisiOns should 
apply to1 those non-Hinqus who· are governea in matters of sucicession by the 
Hindu,J,aw. Where. the word "Hindu1

: was used in the Bill in .clauses. 2(2)(b} 
and 3 ·we have ·substituted the expressiot:V "person to whom this Act applies". 
In transferring to this new position the first proviso to clause S, as drafted, .we · 
have inserted in sub-cla•1se (a\ the words "e.xcept in Cl:lie£ Commissioner<;;~ 
Provinces~'. This correctly states the constitutional position. A Central Act. 
liUcb. as this '.will be, cannot· atlect the devolutio!l of agricultural Hmd in 
Governors' Provinces, bufi1 is .competent ,to do so in the centrally administered· 
neas. , We· have' considere& it proper to. indicate that· the Bill .is intended to· 
have· thiS effect in · Chief Commissioners' Provinl.le$. · 1 

Claus~ 2, s~b-clal{;e (1), clause· (d) . ..:.The words "whethe~ he dies leaving 
male iss~;~e or notP have beet;~ I inserted, •because wit)lout t~em there would he 
room for doubt whether the ,case of an Intestate in Mitaks)lara jurisdiction whc: 
mea leaving s~ch issue is. included. The text of Yaji:tavalkya, which i~ thP b'a·ie 
of tqe law of. inheritance in' 'Mitakshara jurisdictions, states thnt inheri+anos 
~confined to ·the estate .of one who leaves no male issue: when a mfln diPs 
leaving a. son gral:ldson or great.grandson1 · t~e . heritage is unobst.l'll~.,ed rind 
they ta~e in '~11 cas~s ·by s,urvi~orship .:hether tile property is ~ncestral or tbe . 
~par.ate :property of the father. · , . . . , 

1 

We wish to .call a'ttention to the fact that by tbis definition of, "heritablE.' 
property" property ofthe nature of· absolute. de butter is e~cluded. 

•'I I 



. 4 ' 
.In- th~ lllu•tratio11 ' 1separate. 'property" · hw; be~n, substituted for "adJ. 

80 uired property",.. 8elf-11cquired proper•y thl'ow~ ':'!to the ~~mon B!Qcl 
, be&,me& joint property.. A reference has ~!so been ~se~ted to . prop~rty in 

the hands of tile last surviving c~parcener , as be1~g another eutt~gory· 01 
property which, uuder the Juw us 1t stall.ds, passes ~y mhe~1tance. and not b~ 
survivorship. · . . ,. ·.. ., . . I 

The, omissiot~ of the defimho~ of- .. Hmdu contamed-m cluuse (e) Of 1~ 
]'II 8 introduced has beim explamed In our remarks on clause 1(3). · 

1 Th~ omission of the word "the" irl clause (f). is merely a draft1ng,.refinement. 
In the i:leftnitiort of "stridhana'' we have JDSerted the words by way of 

absolute gift", fOllowing the wordi?-g used !I! the Ma~all .qJlse, ~.1. ~udra~ 100, 
when setting out the comprehensive defimtion o! stn~~anfl- g•v~n u1 the 
Mitakshara as quoted in :Mdlla's Hindu Law, Nmth Ed1t1on, page J.l8; and 

· we ha'ye added the reference to ''arreurs of maintenance" merely e:~:' major1 

eautda. · · . · · 1 '(b.) f b.' ' · Sub-clcuse (,e).-The provision that stood as c ause o t 1s sub-clauae 
bas been transferred to and incorporated ~~~ clause 8 of· .the Bill as sub-clause 
(4), in order that it may not by virtue of the g~ner~~ty given to its applica~on 
by its position in clause .2 impinge up~n ~he prov1s1ons of clause 5 .to which 

.. clause it was not intended to have apphoat1on. • · 
.. Olaus8 3.-Foth the altefations mad~· in t!1is .clause has been explained iD 

. our romarks upon clause ~· . , . · · . · ' . , 
Olauss 5.-Tmportant chunges ,have .been mhde b~· us in -that portion of thii 

clause which deals with· the simultaneou's heirs, and our decisions were onh 
urrived at afte1· prolonged consideration ·of several matters of considerable dlffi . 

. culty and controversy, The Bill had already 'included among the simultaneou.,: 
heirs the daughter, whether married, unmarried. or widow. · We have .bQ.J! 
addressed tb us the 'a'rgument that the allocation of .a share to the daughter is in' 
·substi~ution for the moral or legal obligation to maintain her and to provide for 
',her.education and satisfactory ll)nrriage which rests upon the father, and an 'bh 
. heirs, that in the case of a marrie4 daughter thi~ obligation' has already been. 

discharged by th()' father, and that these consideration~ justify a ditl'er-~htiation 
·between the unmarried ,and the married claugbter,' the latter's interests bein~ 
sufficiently safeguarded by the fact that the father~s. uatural all' 'Ction would 
prompt him to provlde for the. indigent ·111arried daughter. Those holding this 
view would not admit that the daughter has 'any right -to a share otherwise than 
in lieu of her .,right to mainteQance: We hnve not acceded to this view and 
we have retained unchanged the ·provisions of t.he Bill, allotting a share in th1 
estate to both the married and the unmarried daughter. We have a'so accepted 
the Bill's proposal that this share should be half thnt received b:y a son, thougl 
we considered various proposals to accord her a smaller-share,. or to ditl'erentinli 
.between the share taken by· a, married and an unmarried daught<r. Influenee1 

. by the consideration that the daughter's i)\clusio!'i al!lcng the ~imu!t~neo11s heit1 
. was based on the fact .that she alrea-dy possessea this right to maintenall,lle, v.1 

, have considered it eq_uitable that. aged parents wh~ $imila~ly have a· rignt t 
• maintenance should rec~iv:e a ·shlire among· the· simultaneous heirs. We ha1· 

accordingly included the father .and mother when they are dependent:~pon th 
intestnte, fixing the share of 11 parent, a!l,_ will be :seen' :!rom sub-clause {li} c 
clau_s,e 7, ·ns one~eighth that of the son; but we have added a' provision 'th<it sn 
property .~o taken shall on, the deuth iQtestate'. of the par~nt go book into ·th 
estate, and pass. to. thll heirs ·of the son ·ns it would have passed had it not' tempe 
rariJybeen diverted to the p&re1)tS, though We conceive the parents as aciquir\D 
~n absolute estate in•'the P.~operty, with full power of disposal over it. .· 

We have also included the widowed dau~hter-in·law, whom the 'RiP excludr 
from 'among the sjmultaneous heirs .• ·The. Deshmukh A~t of ·1PS7 Faa give 

··her a right to, a share jjqual to that of a son,.or, where there was a son or son 
son s~rviving, equal t~ _t~iit of her son, thet·eby jn some circumstances ~dversel 
aff~ctmg the daughters mterests. At one firtie the ffindu Law Commtttee hi 
co,ntemplated including her, but in consideration of the fact' that she is pro~l 

; \' 



-t'a! the da~ght~r in her ~a~er's family and takes a ~;hnre ~f her husba~d •1 · 
~re:w. 116 hiS w1~0":, the Hindu·_I~w ,Committee thought it unaece8811ry w 
,;de for her agam m h~. fntber~m·_~aw s. family. The opinion was expressed 

~us' th'llt in~tead of prov1dul:g her With a.-share her "ase should' be left to ':Ill 
~~ with by the law of mnmtenance wh1ch could propose maintenance on 1 

erous scale for her. We have prejerred to recard ht~r as entitled to u.'shlll'8 
~the very reason that she has. ~his right t<> 1'nnirttenance; and we have .acocre
~ly wcluded, i:t~r· umong tPe Simultaneous heirs, aiid have· givim her, when . 
e is without a son or grandson, h~lf .the ·share tbut would hnve come to ,her 
~band jf li:viug·; wh,eu she hus. a SOli or b'l'andson liviug we have provided tha5 
er share should be ~"du_ced to one-f<>urth what her husband woulrl huve received 
living, hmving ~hree-fourths for the son or grandson. · 
Whe1 ~ cc111sidering the case of the wi~owed -~~ughter-m~law it nppeared to us 

t first 81gbt to be reaso_nable that th~ r1ghts g1ven to the widowed daughtsr·in· 
tiT shoul~ equally be -g1ven to_. the ~rand:aaughter-iu-luw, und the great grand
aughter-m·law, and we tentatively Included these _also among the simultnneous 
eim. Whe.n however we adclresse<l,.omselves to dete1mining the shares the.Y 
:ere to rece1ve and how these sha-res were to be provided tor we il>und curselves 
oufronteO. ·with _almost insup~rable d1fiiculties. Any· arr~n"ement we could 
tevise appear~d likely to be unJUSt t,o the grea~-grltudson wb~r~ hio own motlrer
~J grand-mother, t_he daughter-in-law of the intestate, .were· both alive. \1 e 
tere forcc!d to the conclusion that it would be imvrttcticable ,o· include the 
!!llnd-daughter-i!'t·law und· great grand-daughter-in-luw1· for whose •C\1 usion ·also 
k arg_u!!lent J,Ustifying the inclusion of th~ grund-dnushter, \hat she had a right 
~be maintained,· was. absent. . · 

'fo tire- heirs.incluu~d in Class'H w~ hav~ added after the sbter and ~ister's 
~n the brother's -daughter .and sister's daughter,.,in tbrtt'order.' The framers of 
~8 Bill recognised that there was some ground. for including them and -recom
neuded tha.t if included theJ should be piaced where we h;ve placed them. . 

Clau~e '7-.-T:wo sub·cliluses ·have been added specifying the shares cf n 
parent, and of ·a widowed daug4ter.in.law in accor~ance with the de~sio)tS 
referred·to in.our remarks onclause 5. In connection with this provision no1'' ' 
made for the daught~r-in-law 'Y6 ·are of opinion that' the male h~ir should be. 
~ven a legal option to purchase fr9m the female heir, on her deciding to dispose 
of'it, any immovable property inherited· by her along with the male heir. We 
have not, 'however, included Ill the Bill any provision to this effect, on 'the vie\\' 
tbat such a 'PI'QVision co~ld not properly find a_ plnr:e .in a Rill exc~usively con; 
cerned with intestate succession. ·. : · • . . ' · , 

Cla11se 8.-0ur reason~ 'for the inclusion as .sub-clause ( 4) of this clau~e of 
the provision 10riginally appearing. as clause '(b) of clause 2(2) of the Bill have\ 
already been referred to iQ. our remarks under clal!se 2._ We_ have slightly altered. 
tile wording ·of the provision so as to make it produce the same efieft without 
Rppearing to.affeet the status of the wo,man as a:n agnate in l'espe<j,t of her fa then's 
~nd husband's families. ; . . · . 

Cla.11sa. i8.-The ,altel'ation made in clause (1t) cf this c!a1ise is intended: !o 
secure that stridhana consisting of property. inheritM from a husl)a,nd or from · 
his father·, grandfather or great grandfather shall pass to the heirs of the. husband, 
md goes some way to meet fears that family property may by becoming stridhanrc 
pass out ofthe family .. · . · · • · . . 

In clause (b) we have altered the rules for ~he·devolut.iou o~ stridlwna of 
other kinds so· as to secure that a son.and daughter. shull take s1mu't.~neousl.v 
and that simllarly a daughter's son and daughte~ tJ.nd a eon's son and daughter 
shall tnke simultaneously. · · · · · . 

In consequenae o£ this deaision we have had to ~eoide. the aha res receiv!lble 
by them:, o.nd pave by our addition ~ i;ub-clau~e (c) ~IVe_n to the son, the 
daughter's son and the son's son half the share· tubu by hts s1ster. . · 

· We have postpon11d the husband's heirs to a po~ition ,below .. the ~othe~ and 
fAther. Rnd, followill!l the order iT) whic•h t.h" ·mother and father mher1t, !e have 

\placed the, itother's heirs iii front of ~he _father's hei,rs. · · 
r . . ,, 



ji· 

'• Obus6 H.~The change here made is .i:t~eessitated by the alteration . , I 

by us in entries (1), (2) and (3) o.£ sub-elapse (b) of clause 13, but does not~ 
·~he principle .embodied in 'the clause, namely, that he.irs in the second ltr 
succeeding generations•shall tukc per stirpfls and not per oapita: . . anJ 
· Clause l7.~We have made no ch~ges 'in this clause, thongh it prese 

eome difficulties to us. ·The framers of: the Bill intended t~e clause to esta~ 
. that where. there is e. ~arringe valid by Hindu Law: though contracted out4;ide 

the caste, there sh~uld, 1n fu~uro be no doubt that r1ghts of ~uccession enjo d 
· by the widow and the' issue' were. the same as in ll· valid mairiage contra t 

inside the caste.. We have. been. pandicapped by no~ having . before us\ 
proposals relating' to the law of marriage, and some of~ hlive felt doubts abo~ 
the effect of the clause in cases where a mnrri11ge is contracted by a Hin: 

, , 'with a person not only outsi~o ll.is caste hnt outside the Hind~ co~munit,v. 11 

· O!a118o 18.-We ha~e om1tted the first clause of the proVlso which allbwed 
a widow's right to inherit tc bet' husband to be questioned after his death if th· 
husbnnd had made ·~will which is subsisting at the time .of th~ death deprlvi~ 
her of any .Portion of his property oti the ground of unchustity. The frumars d 
the Bill· were' concerned to combat the prnctice of unset Up lous 'evers'ioMrs of 
blackmniling widows.. We have been impressed by instances quoted t tis in 
which widow,s have suffered· grave injustice through unfeunded a~:egiltions <·f 

unchastity i:nade agqinst them in testamentary di~pos 'tions .. )eft by th· ir hus. 
· bands. We think that the only case in which it should be possible to att11~k 'the 

· widow's right to succeed is that which we have retained in the proviso, namely 
the existence of a findi»g by a Court of Law il). 11o case to which her husb'lnd wa; 
O..d.Jnrty nnd in whicfl.the fac~of unchastity :wns.specifioal'.v in.i•sue. 

1 
• 

In couneotion with clause 20, we considered whether thet ab.;ndonm~nt of tb~ 
fiindu religion nncl conversion to another reli11io.n ~hould be made a ground cf 

1 disqtlalification from inheritatrce. We dPcid~d against.. upsetting the.'position 
established by the Caste Disnbilifies Removpl A~t,· H~riO. i · · · . 

· 2. ,The 'Bill wns published·in the Gazette of India, d!lted the·.aoth May, 1942 .. 
S. Wo nre of opinion that the. Bill haR beeh so altered as to req'ujre republi. 

, 11ntion, 9.li<1 we r~commend that this be done. 

'I 

,I. 

. ..I 

Nsw DKLBt;, . 
T.ha 8th November 1948. 

·, 

· ' S. SULTAN. AHMED, 
*H. ;N. KUNZRU, 
*S.. N: MARTHA. 
*RENUKA RAY. 

*GHULAM BIDK NAIRANG. 
.*:S:OSSAIN IMAM, 

I *)?. N. SAPRU . 
* .tA. P. PATRo:· 

*G. V: DESHMUKH. 
, S. A.' LAL. 

~SUSIL KUMAR ROY ·CHOWDHURY. 
*V. V. KALIKAR . 

. *BAIJNATH BAJORIA. 
;· • *A. C, DA'l'TA. 

. *NILAKANTHA DAS. 
'\ ·- . . " 
.*LALCHAND NAVALRAL ·. 

. *SOBHA SINGH. 
*AMA~ENDR~ NATH Citi.tTO;t>ADHAYAYA. 

• S'!bjoot to a minute or ~inutea of Diesent, t Mmute not received. • t , · 
' ~ ~ 
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A:PPE.NDIX • 
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~ J~~Qrllndum, d~!ed 8th A-!a!J, 19;1:8, ' submitt~d t~ ,the Joint C~11unit_tee 
• ' by Mr; tl~ut Chandra G·upta, Advocate, Calcutta High Vourt. 
· liinau Intestat~ 'luccess1on 1:1111, drawn Ill' hy the !$au l.uwiu.U,.Je ~ 1iud llOW 

,}'lulthe Oentral Indian Legislature, has moe~ th1111 one impor'tan~ ~·peQ~ lrom whlQb 
"""~~ 0 it. eit.ller fo'r supportmg or ior opposing, • · . . · '• 
10 1

1111 
' 111ost iJllportant, llllpect IS the attempt to lay down 1111e ,Ia'! of 111iter1tan~e for aU 

II dUJ ol British lnd1a. .Any person or body of penoDll who IDll!lllla tbiB .aapecl. of the 
Bi~ and concentrates ~n some otbe~ aspect · ot it miss'ea the· impot;tant charaor.er of the . 
·u from whiQb it ,ia primarily to be judged, Auy one who speaks of Hmdo1 Unity. or 

~iudu "SIIJigatban·" without realising the •orC. of the Unity of Law · of inher;tance in q 
br.nging about this unity merely uthrs slogana without meaning anything .practical. Any 
0 

'osition to introducing one upifol'lll· law of . inheritance for all Hindua is inexplicable,. 
Jfept by a mental inetria oppos•ng all 'changes, when ·we remember that by the llccepll- · 
a11re of the Mitsksllllra system pr~tical uni[ormhy -of the law of inheritenoo was estsb· 
IJlced iii l!indu India centuries s.go • with the exception of Bengal.' And Vijnaneswnr, tbt 
actllOI- of the Mitakshara, was no't. a Rishi of hoary ' antiquity, bnt a secular writer · of • 
t)lllparatively modern hisloricaf times. The idce that there is sometbin~ >'reli~ious'' · in 
~·e law qf mheritsnce, so. that\ to change it lvould bd to hit something religion$ . flourishes 
Qllly c1n iguor&Jice The Mita.ksllara· distinctly aay' that tlill Smriti te~ta .relating to 
inheritance are mostly based on usage of 11eople (Prayen ashmin 'prokarmar.y loka·''!/Uballarani 
bQclcanani) Jilllutava.hana, the author of the Dayabhaga; who ' deduces his schemo . of 
iolherit&Jice not by the test qf nearness of blood, but. on the •theory of efficacy .of Pinaa. in 
1lul Parvana .Sradh ceremony,, did not think that law of iuber1U!nce WIIS th~re!oru sonie· 
thing rcli!lious. He 'vas using the Parvo.M Sradh rinda merely as a theory for deducing 
\11e IICheme of .jnh~ritance which according to him opght to be accepted, He <1efinitely 
pvs tbat if the .learned are ·llot satisfied withr his reasoning based on the Pinda tlteory, 
hut ;equires that the scheme should follow from the words of' the. text.s. his s~heme ohea 
10 (Athfl.traparitosho bidUBlcam . haehanilc ebwJamarl:ha . tathapi yathokta eba l•ae1t'l11ayo-: 
rtl'ltf,oyrallya '•kim histliO.rena), lu performing tb.e task of providing one law for all lJindtls 
tl·~ Bili generally accepts the Dayabhaga law of inl:eritance for near ~itccesoiom, and . the 
)litakolhara lnw for distant succession. The ability. with which the Ran 11 Jmmittee has 
!'('rlormed this task is a. marvel of acute and accurato analysis both of th~ principles of 
the D~yabhaga and the Mitaksbara as well as of the .. cas,e law which has doveloped 'in 
ronr,. of ldm.inistratton of jn~tice .. This scheme of one' unifol'lll law ·of snooe•sion for 
all Hindus, may be ·with some modifications, should -be supported by .. n 'f{in<lu,, whO 
dirire . with sincerity. unity of . Hindu India. Wcmen's orl!anisatiof! thron~hout India 
shonld give explicit eupport to this aspect of the Bill, without confinino: th~m•elvcs J)nlv 
I<! thoqe parts of ~he· ·Bill where n~w rlj~bts are givell to women, For after . all national 
w~lfar~. as a whole ·ought to be the concern of women as well as of men it real equality 
~! the sexes is the ideaL . · , · · , ' .._, 

. The other important aspect· of the 'Bill is the attempt to remove dioqu~lificatiOns nf 
'II'Omen 'in the matter ot inheritance . mer~l1 because they arP. wom~n. The W>\'111 · s~;pport 
which this f~ature of .the Bill'!ias' received from all women or~tanisations in .lnd;~ at once 
1!11ows the· hOllowness of the contention, advanced by some people, t.hat IIindu women 
al'l\ quite• satisfied wi~h. the law as it is, so happy is their lot in Hindq society hy . th& 
opt1ration of natnl'lll love and reverence in opite of -legal disability. There ~re nq re~ons 
fur those dis~uali.ficationo at the pt~sent time, whatever m1glit be the hiatodc~l 1•rigin of 
these disqualiiications, 'rhe a,rgument that fragmeuiation of property· would be tbe result of 
inl!oducing more fema.le heirs and therefore economically detrimental .to (be society i$ 
~unnded if sincere.. On the whole no economic Qbange worth noticing ·would follow and 
a mea.ninglesa injustice, including psychological eens&, of injustice. would be re1noved. In; 
Bengal,: for instance, the .majority ot 11gnc111tumta are Mussalmans amou~t whom the~ ' , 
411\ghters inherit along with sons. Is the e.ondition of Muasalman agriL1llturi•ts of flengl>l 
«enomica)ly· worse than that .Jlf the Hi11dn agriculturiats! Again, wha~ is really behind 

. the oppoattion i~e mental inertia which opposes all changes, ,,The Hindu Law :.f Inherit-
ance (Amendment) Act, 1929, introducing some· femalee as heira· :Who w9re n·ot so before 
bas been passed lor soine. years. now for Hindus gQverned by the Mitaksbara. )&~\', and the 
llindn Women's Right to Property A.ct was passed in 193'7 anl!\amended. in l938, mlkirig . 
1hu widow and the wido:w of a predeceased son heirs ,long with the son,. but no evil economic 
tftect on Hindu society is apparent. No ,gi'Oitndless fear should stand in' the way· of thi~ 
1spect of the Bill beinl( passed ' into law .. ' Hindu i'nen should unhesitatingly conce<le the 
Plopotled rights to Hindu women, sl1,owingl by deed wha~ they profC$8 in \fords, ~:i• ' 
their ~oo~t reverence for. the mot~ers, of the community. · ' · · ' 

, . II 
' •, / :' \ •. I . • ., . :. ' 

¥$morandum submttted to the Joint Committee by the reprdentatnJes of the 
, · . · ' . · ' women of Simla.· . · . • ' . • . . 

r

' We, the undersigned, on behalf of 'Hiiidn women in Simla submit the followin~ points 
1or lhe consideration of the Joint Select Commjtteec While strongly ,supportini!i the main 

~,. . 

.·,. 

•• .I 

'\ 

. \ 
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. ·: • bod' d · the inteltat.e 111ctellion Bill to ·heritllble property uamely 111 
pnnc1ple1 em _ 1~ :inaua· in iiri~ieh India, (2) lihe removal of. the ~~ex diaqwolili'*i:. 
Wldfor

1 
~~" !:!~o~ of the limited eetate fo~ women.. we should, hke to submit the follow. 

1 ~, l int. ef:r ,ne coneideration of 'the tlele~ Comm!ttee. We · hope that ~l·e Committe. 
wi~ ~pt our suggeotiool a11d amend th, BJ!l 11000rdlngly. ,. ·. ' . . • · , 

Our auggeat)OIII are detailed below :-;. · · . . • ' . · 
1 w feel tha~ tllOugh th;. Bill aeeka to rtJDove I!IIX dJequahflcatlon 1t does nQt ..to -. 

tully ae ethere iJ a great inequality between the . share .of the aon and dn)fhter .. Wt 

. eusr:;t A~~hter ah~uld qot onlt be a simnltaneoua heir ~ut sho~d share llljUalJy Wil.h 
the sen in tile father s property. . d · . 1 • h · · (b) If 

1100
•1 sen and 110n'1 son's aon are: mclu ed as 1111111 t&lleous ms then the 

dnugbter'l sen, the daughter'• daughter. a11d the sofs daughtl!r. should also h~ 1irnnlt:lnoone 
p h il otherwise they ahould aU r.ome 111 together after the ·sllllnlt&lleoniV hens. We are
a~a'; of the argument. again.t thii procedure but we feel. tha~ theJ!!l can be met' provided 
en unpreJudiced view iJ taken. ~e ~etail below the arguments &jl&lnat an equ.u dietribn. 

· tion and thu anawera to theae object1ona ;- . , . _ 
ObieeUtm.-li) 'The married daugh~r is 1-ot ·& gotr&ys of ber, fa~her, and <lisinto~ra\ion 

tf property will result by giving her a .hare. . .. 
A!l.!1her.--fa) The ·daughter ia 11t1 much thir obje:t ~f payental affection and consid~ring 

all poinla ol view it iJ better 'that e woman should · mher1t aa a ·daughter llum . as a 
tinGghter-in·law 11t1 the.n she ir lel!ll-likely to be disinherited by a will. We J.ave no objec. 
t i«•ll if th~ widowed dau~hter-in-law too i• jnol•1ded to the share of the pr~dccense<l son 
hut this ahoul~ not prejudice the da.ugh!-er'a aha~ We ar.e quite willit_~s: tha.~ the widowe~ 
dan~hter·in-law be l'iven,-mainten~nee n~ht~ •·•lhel than 1~heritance nghts m her father. 
i~·law'A pro~ert'l'-tlhe w11l come m ae R -d~u~hter elRewhere.. . 

(1
1
) The- ,ancient ebaatraa do not ,exclude. a dau<thter froJ!I in~eritance. !lttkr~ Smriti' 

1aya that if a man divide• his property during his li!etilne, the daughter should lfe given .• 
naif a share; ith abare ia mentioned by Yaj;1avah,a, .K.alyana and Manu, and they are not 

. •tuit.o cle~~r if it ia ith lhare. from each 1101,1 or only of aU ~e 8001. As the q1ll!lltion ot 
1
hal'l! ia ao undecJ!ed in Smriti authority, ve feel thnt in v1ew of the considerations ol 

I e.
1
uality and of modem requirements, an equal ahare ahonld. be given. , 
(c) AI ~egllrdt diainle~tiou of property,. as· pa~ition ia allowed m regard t<Y heritabie 

property and thia Ia conatantly taking place, there is no reason· to fear that. tbe inclusiou 
of tho daughter alone should make for disintegration. "Beaidfs, the share a d,ughta1• take&' 
ronlea bnek 11ia the dau~hter·ill·law who also is the daughter in·_aome otper iamily. ·Provi: 
•ion can be made in regard to certain· minor difficulties, t.g., in regard to thd' parenta! 
dwolliog hon1e,_ a right of pre•emption can be given ovy a number .. of yeaN. ' 
· .Objectiori.-(iil A1 the aon is authorised to~ivo Pinda a'nd_ia involved in .nil elt)lellllell, 
he must inherit the property. . . • 

A .. to.er.-A• it ia, allowable for a widow-to give, PiJ1da., 'there is no reason why ~18· 
~hughter should not be included. HoY'ever, if -there is strong religious scruples in 1:cgard 
10 this, all that ito neceuary ia to prov>de that a certain: percent.nge of the inteshte pronertv 
be set aeide f~r whoeve~ will. offer PlndR !loll~ the remainder '~1 the · prope.;by_ be 'divided: 
amon~et the Rlmnltlln!'Oua hen·s. Of .. course If the dau~hter 1s ·only ~iven a hnlf ·shore· . 
~heu tho. Med for th1~ does not anse. In the samt manner, any debts incurr•:l . hv. the 
lhl<•Rfate shnulrl be 'pa1d from the property lefor~ it is distributed· amongst the heir!\. -

2 (nl .~!ritlhmt Jh,!.,.:..In section.13-B-we ilre of opinion that there sho,lid,be a chonge.' 
hv w~1clt th~ •nn I• ~ncluded as s slmultJ,neous ·heir with the daughter. The nr.tual share 
that 1s ~llor~tPd tn hlm -should ~· the 81\me as the danqhtet receives in her father's plio· 
perty, .'·'·. 1f the dau~hter, ·rece>ves an equal share then t~e aon shonld receove an equal" ;t0"'thm ,u,. lll~t,~,.dr'• nro~ertv. r f the. da~v.ilter i• n-iven ~ ~hare in the .father's. propertv . 

., 1~11 e son ouoll) be _gtven *· shar~ 111 his mother's. property. . • · · , • 
{b) Ce~tuin changcs:are also nemsary_it_~ ;he-"order iu which Stri'dhan.devolvc• on otheu. ' 

lhau the 1mmed1ate h~1rs. , We are of opm1on that Stridhan derived. from the f:~lhcr should 
devolve on the father • hens- before. the husb~llds heirs, and vice ver&a. 

. ; 3. 7'/•~ ubo~it.i011 of the ,limite,d ·utatt /err :Wom'en.-'This,. of oou~se·, is a"':najor prmciple 
lfl the Bill With. ~b~~~ we ar.e In f~ll a.cco~d. 'Ld!lited. estate has not <lW)' been the~ 
~-uae. of much htlgatJOn bu£ !S f~r~ \ Hmdu Law itself. Ita aboli,tion is not· onlv a 
~~d:gJ.!efo~: f£ut Wust mtet w1th th~ app~oval of ·air those who. have the interests, of 
Hindu wo~~ :~ inC: a~l~ P:tlbs!I, ~frammg . from entering mto ,,the argument I th~t 
valur at •ll lll!ld ia evid~ntly based~~ thsted '!1t~ [;oper.ty such • an argument ha~ . 11~: 

· lhan the women of all sister 
00 

•• e ~r8Dlllle t t Hmdu women are mora, backward 
. su~h a proposition 'or enter iljto ~=~~~~~· Wed ar; .entirely unwilling to ·,counten~nceo 

. . Clause 1(3)' of tk BiU. · · ~ m regar lt. · ' · · . , . · . 

.SuggeM;td amendment to clavae 1(3) of th Bill T ·• ' · · ' . · · 
. l'fl«.lreas a real grievance of Hind~ women e d ~- he proposed legi~ation is -~~signed to• 
umted de!nund of the communit 

8 
• 11 au b~en undertaken m . response w an 

~ o! 'OUr cause and •the presein n~d:ecia Y of those of ·~. members who recognhe the jnsLi~ 
'uggest that unless the &·/ Commi~~t~e present .cond1~1ona o~ the: sopiety. We, therefore, 
of l'tvitiou and Codification of the who! 18 f H~Prl~d •mme~tately tO carry out the work· 

• , 8 0 10 u, w thera 1s no valid reason. to· poatpoltil· 



lht operation of the proposed act to 1946, '~der aucb circumatarice~ we requeat -t.lla~ aa .Jo.,. 
this Bill ~ _intcstat.e llut<:eaaion is p~BI!ed it should be enfol'\llld. , Of oouree, we ar. 

:O~ty _of wwon that the Rau Committee s~ould be !Ulowea to oomplet,e ita work of 

.Cod~~~~?~n.-W~ have'· put forward our. vi~ws befoi-8 the Joint .Select Committee aft.er 
ch thought aud deliberatioD.II. We have oonsidered all practical ,difficulties and wo feel 

: 1 the solution at which we· have arrived should meet with the approval Qf all. ·the 

9 •· 

eodJDents we ilaye suggested whjle ~gipg' the Bill into line. with the requirementi of 
Jllluit and the· so<:1al •st~ucture · of our tUDea h1111 all along kept mtact the fuudamentala ot 
~in/u Law itself accordmg to th, expreBS desire of the authors of the Bill. In propoain& . 
the aforesaid amendments we have been careful in 'voiding any encroaebment on. the maill 
ri;ciples embodied in the Bill, 1 for we are fully aware thnt , the Centro! Legislature ia 

~b-eady oommitted to the. three main principles when iL forwarded the Bil~ for the oonaidera-
. lion of the Select C9mm1ttee of both Houses. . . . 

Finally we thank the C9ainnan and the members of the Joint Select Committee for 
giving us a patient hearing. We trust that the Committee will consider the amendment& 
we have proposed and will find it possible to inc;_orporatc them into the Bill. . 

- ------''Name; oi Association, fully ·supportiny' .tJ1e main' princi'}i'u· of t/1e Hindu lnte•tate 
. · • ISucces•ion Bill. " 

1. Al,l India Women's. Conference with ill *brancqes a'lil 150. sub-branches (Membonhip. . 
!5,000). . : . . 

2. National Council of Women ••. 
. 3 ..... rya Mahila S~mnj (B?m.bay). 

4. Baroda Women s Association. 
5. Bhagini Samaj. , . 
6. Bombay Presi_dency Social Refonn A~sociation. 
7 Bombay Pres1dency Women's CounCil. 
a: Bombay Presidency Women's Indian Association. 
~ Bombay Women's Association-:Dadar Branch. · . · 

10:· Bombay Women!s· Association-Santa Cruz Branc:)l· 
, 11. Cawnpore 'women's Asso?iation. 
12. Church of Scotland Mission (Bdmhay Branch). 
13. Dadar Bha~ini Samnj .• 
14. Delhi Women's Council. 
15. De\hi. Women's Lea~ue. . 

· :16. Fort Hindu Stree Mandai (Bombay) .. 
17. Guijar Ladies So<iial. Club (Bombay). 
18. Guzrati Hfndu Stree Mandai (Bombay),· 
19. Jain Mahila Samaj (Bombay).· ' 

· 20. Kumarik'a & Stree Manda! (Bombay), · 
21.· Mabal'llnee · Chamnab~ Stree Samaj. 

· 22 .. Maharastra Mahila M'andal,_ Foqna, 
2.'1. Mabil~ Samah Kjtar (Bombay). . 
24.,Mahila Sangh, Bombay. 
?E. Path&re Prabhu Mahila Samaj (Bombay\ 

· ?li. Prabashi Banglll' Samiti, Delhi_. · · 
:ti.-Pabijc Meeting of Women-Baroda. 
28. Pul:ilic Illeeting of Wotnen;'-Benares. 
29. Public Meeting of Women.,..-Calcutta. 
30. l:'ublic Meeting of'"Women-Ootacamund. 
31. Saraswati :t.{ahil!l. Samaj '(Bombay). 
32, Seva Sadan (Bombay). . . .. 
33. Suryawanshi Kahatriya. Mablla. SnmaJ. 
34. Women's Indi~n Association; Myla_Pore, Madras. 

· 35. Young Women s· <;lhristian Association (Bombay); J • c 
36 •. Ahlllednagar Mahila Ma.ndah , . . · , . 
37 All-India Women's Fund· AssoCiation._. · · 1 
38: Women's Self Defence Commitj;ee, Benga.l (mll!l'berslnp ~.~i' 
39. ·Hind Mahila Samaj, Bombay. 
40. •Nan Sabha, Hyderabad-Sindo ' 
41. Hirabad N ari Sabha, Sind. 

. { 

I 

·, 

/• 

, 42 .. Bhaiband N ari Sabha. · . H·'l · 1 ' 
43. Public Meeting of Women at t~e. Arro. SamaJ "' • l:llm 8• • , 
44. Prabasi Bengali Wome~'s Snnlltl, SunJa. ' }' 
%. AU Bengal Womens Umon. . . • d B ~ al East· Bengal West,' llerar,' Bomba)> . 
*Ajmer-Merwara, Andhra, . Assam, ~cr\_a., D l~i · Guj~t Gwalior, Hyderabad Deccau. 

Calcutta, e. p, Nort~, c. P. South, oc In, .. e Kola nr Konkan, ':MadriiJ!, Maha;rast~ra. 
Hylterabed Sind, Indore, Jath, ~arnaptah~•l88lp!~1. ab C~nt;at1 Punjab East, Sangh, !hnd,., 
l!Waber, Myaore, N. W._.-Frontter, a. an, . · , . c 

Tamil Nad, Travancore, · Agra., ·O.ud~. h ' ted the amendments along the ·following: 
·The majority of these Assoc1~ttons &'l!e . sl!gges 

lines ,for" the coneideration of the Sjlebt Com.~~t~he enn iv-· the father's property. ·, · 
' 1. To· give the dau~hter an. equa sha~d WI t • me share of the property which would. 

2.. The widowed -dwgbter-m-law· ~ 0 lt1~ 80 

have gone to. her .huaba!'d if he. h_nd been~b.!Ve: 



a' The Stridhan rolet to bt changed ao 1111 to allow the son to be a si.multaneoWJ h8il 
alon • with the daughter in the mother'• property •. The eons actual share to be the same ae 
tho ~aughter ie given in the father'• property. · · . 1 . · 

Th 1 Bomba Women'• organization which it not completely m avour of the maia 
rinei;lc~n !,. the Bftl-Bhatia Stree :lobndal: bae a membership of 700 ~omen, whereas all 

~ombay Women's organizations supporting the Bill have a membersh1p of 10,400.. See 
below:- ·· . < • • • • 

1. Bombay Pr~idency Women's Oonnoll • 1:000 
2. Bombay }Vomen's_.wooittion, Bombay · · • l,OOO , 
a. " " " . ~.!an~~ 
•• " ' u ' " 
fl. Gu ijar Ladles' Social Club • · •• , 
6. Kumarika Strae Mand~~ VUle..Parlo . 
?, Saraewetl Mahlla Sam~~oj ·· • • · 

. 8. Swa Sadan, Bombay · • I. 
D.Y.w.o.A •... · .· 

JO. Suryavanal 1\.<hatriya Mahila Samaj 
11. Church of Scotland Mi~'ion • 
12• Mahila Sangh • • 
113. Dadar Bhagini Samaj . • . 

' H.' Jain Mabila Sam~j (2~ years standing) 
' 15. Fort Hindu ~tri Mandl\! • • 

16. Bbagini Samaj (2~ yo11r4 standing); 
17, Gujar.•t Hindu Stri M"nclal , • 

· 18. Pathara Prabhu :'!!ahila Samaj 
19, Alabila Samaj, Khar 
20. Arya Slroo Mandlll 

'·· . I, 

,, 
., 

,·.' 

300 
250 ' 
250 
250 
750 
300 

200 
100 
700 
800 

1,200 
3,000 

300 

~ 

10,400 
~ 

'Ill 
I . . .. , 

.M emora~u,u.lbmitle.d to the Joint 'Committee by the M aharal!hira Branch pflhe 
' . · · i:l!l·lndia Women's OonfereMe. . · 

In connection "itb the Hindu Law of Inhm·ltance Amendment· Bill .which has recently 
boon. rcf~rred to the Select Committee, we want tO make tho follo.wing suggnstiona · wkich 
IIIB,)' kindly be coneidered by the Select Committee :- · . . . ' 

Cld:u8e S, (I) (e).-Tbe dlfinition of Hlndu should •be widened to mclnde Convert& to 
Hinduism. The term H,lnan to be 1nade apl'licable to all persons who P\'Ofess to ca1l them-
~elves Hindus. · . , , , . . 1 • , 

· Olau1e S (1) (h).-The tert-18 in "Hindu· Law", like datt~ka an_d othe1· adopted aona l!hou!d 
· lie precisely degncd for the JlUrposes of the Blll (Merely statm~ that the terms used 1n 

thia Sub.c:auee will "have tho same meaning as in the Hindu' Law' le4ves them vague).. WP 
would favour the recommendation contained in the explanatory note ·on ·p. 4, viz. ''It is · 

'Worth cOnsidering whether ,the law should not be further. simplified by putting aJl adopted 
10ns, whatever the form. of adop,tion, on· the same footmg 118 natural: born sons for the. 
purposeM ·of reckoning relationship. ' · : . · · . , ' 

Clauae 8.-on filling .the declaration before a duly 'constituted authority, any pe~son ,. 
govern~<! by tho Marumakk~tayam, Aliasantana or Nambu.dp, law of inheritance should be • 
ptrmitted to be governed by the new Law of Inheritance. (The Rau Bill.) Su£h practice 
will in time tonH to unify law dU over the l&n~.' . , • 

Olatl'e· & (6) 1 and 11.-Tbeae should be deleted ·so. as to make the jaw applicabl& to the. 
4evolution ·of, all kinds of property' including land. . . . . . . . .. 

Ola111s 6. -'rhe list of enumerated heirs is considerably simplified. In Oil I' . opinion · the 
!!~f~~~nino~.~~:~e~y t:os~~:C limil!ld. to agnates. ouly .. Distant beirs Jcognates) ~ he 

' Olatl.le' 7.-Is it pretumed lhat thie clau112 will be applic~ble to those parties who are 
· -married· bef~re the date on wuich tho Bill becomes an .Ack. (1946 or as the ca.se mav be). · 

Clau.se 10.-ln view .of the propoaed .amendment to c!a,use 5 clause 10 becomes redundant. 
But if tho amendment is not agreed to, the property should devolve on institutions -recog· 
:nised by the St.ate such M Universities and other educational.and health institutions. 

•Giauae ll (3) (a) (h) (c)o-The property in this casnhould devolve on institutions recognit
-ed by the State 4uch as Univereities and other educational and health institutions. 

Olav;•• 1! .a.nd' 1.~, Stridhon.-;-This term now includes property whiph .ia inherited b:y: :a 
woman In her OV.'D r1ght, She ta also made an absolute owner of. ller property irrespective 

' of .its source. T,bia ~ a statutory recognition of· her equal status in law. The devolution 
ef property prov1aed ,m 13 (b) accords preferential treatment to women and .there militlltes 
agamat the principl~ of equality. The property therefore should devolve according to 13 (a) 

. enly. '·' . , 
(),IauBe 18.-Thia recdmmendat!on will greatly safeguard a widow's nosition. . . 
S1nce. both men and women· w11l-have absolute right over their property some pro\'ision as 

follows 1s perhaps necessary. · "No husband or wife shall have the ·power to lemise or 
be~ueath more. than a at~ted propo~on of his or her property; The re~ining property 
.should go to hiS or ha,r he1rs ae provided by the Law of intest&Cf. · . · 

' ' I ... 



• , 1'he Dallghter:-Undcr the sai~ .Bill. the daughter is entitled to succeed ·alou · with tht 
..,~1 Tqus .the Btl~ rem~ves the dtstmctton, between the male· and the .female iuuug elce ting 
·that the D_aughter ts entttled to only half. the share of the aoa. Once. the distincti~n bet~een 
the sexes. 16 removed so fa~ !lB t~ ca~actty. to auccee'd is concerned, there is no r..ason wb)' · 
the pr~ctple of representat10';l whtch 11 applied to the male issues should not be applied to ' · 
ftlllale tssues also. Thus the IBS~es .mal~ and female of a predeceaaed lll6rried .dau bter should· 
be allowed to tak~ the share .whtch. thetr mother should have taken •had 'she been galive at the 
tillle w3en succession opens. . . · · · . , 

Dauyhtera· ofpred~ceased sona.-:-Similady in the case of 11 pred~d SOD his share abo~d 
'fl BY a.EPRESENT:ATION to hiS sons and ,DaU1)htera. . • · 

Widows of Prcdeccaserl son, ~tm'a aon, and 1on'8 son'• son.-Under th H'ndtl W • 1 

.Right t,o Property Act: 1937: 11'8 amended ~y· the 1938 'Ac~, the widows of p:ede~eaaed (~)m: 1 

(2) son s son,· (3) so~ s liOn s son a.re entitled to succeed simultansously with the sons and 
wid~w. of. the Praposttus. :rheso wtdowi are denied this right under the present Bill under . 
QODS!der.atton .. We would hke to sugges~ that the existing rights should not be curtailed t-
th• <:ODIID~ Btll. . . . . . . UJ 

. · Widows .of Gotr:t_a Sapi~daa.-AccoFding to~ tn• view 'taken by the Boinhay High Court 
m L4l.u~ha1 11. M~ uva;bat, I. L. R. 2 Bom. · ~88, the widows of-Gotraja Sapindas beoomt 
on marr~age ~otraJ& Snpuldas,,~nd ~s sttch·they are entitl~d to inherit as collawnl~. and are 
10 be preferle~ ~ male •Gotra~as. IU· a more remote line .. This recognition of widows of·' 
S.1pmdas as . h~trS m _Bombay Prestde~cy,. is recogniserl hy .the Privy Council in Lalluhlial 11 •• 
Jrlankuyarbai. L. ~· 7 I.A. 212.. Tb~s r1ght ,of 11 ,wid~w of D. Gotrnja Sapinda .appears to 
hnye. h~u !~ken away by' the ~ew ~Ill.. T~e ren•o:, gt~en iu ''otlt the above cam is un· 
alliDII~Y· We .feel, 'there can be DO J~Stt!icatiOn f?r depr\vi'ng femnles of West~rn India, ol · 
the. rt~ht' wh1~h. they ha.ve been en.JOymg for , tmmemorable time, only for the sake ol 
Mhl.~vtng unam'!nty .. ·It ~an as well. be achieved by. enablfng femlllea in the oth~r parts 0: 

, ~J!m~o ~~~~~r~~v~~i:n.~nt~ those m Western India. We are sure they would certain~! 
We nrdently. hope · thnt • the ·above sug.gesfio'ns will receive careful ronside~att~ll hef~re ?e final ~t'llft of the. Bill. by the Select_C_o_m_m_itt_ee_. · ,. 

IV.· 
Jfemorf!.nclum ~imitted to the Jo'int C:001m1ttee by theBhatia Stri Ma1ida! B~bay. 

1.· The Bill. pro)loses to ma~e for the JiM ti~e in . Hindu the d~ughtir ~r daughter~ 
.• f a .lilndu dy1ng mtestatc as simultaneous heirs a1ong w1th the son or ~ons and widow of ; 
Jeceased in re~pect .o~ heritnb!e p~o:P/lrty o_f a d~ceased· Hind!~· ; · . . 

2. Just as tn a J?lllt ,an~ undiVIded lilndu lamtly,. the Karta of the fam1ly has uo r~ght, 
~•i•hout legal necesstty, oc m cases where such a Knrta happen~ to be a father fol' payment 
of antecedent debts, to dispose off immovable property belonging, to the said joint family, 
on that anal.ogy, we suggest that. when the daugh!.jlr cis given a right to inhet•i; •long with 
her brothers and mother l viz., the SOliS and widow respectively ~ the d,cceased), the interest 

,which would devolv~ on. the daughter, shouUl be subject to the l'estrict1on thatr in respect of 
· i10moyable property the daughter cannot make a Will or without legal neceosity disp~se of 
. th~ immovable property during her lifetime aud that on her death/ suoh · estat01 jmmovab\e 

and m6v~b\e or snch part thereof ont of the estate inherited by her ,from li~r father aa 
temain . at the time of her death, shall devolve· upon her children '(sons and daughters, 
married or unmarried, equally) and in case there are no children surviving r,he said deceMed 
daughter the above est.!'te inunovable and movable ohall 'devolve upon the brothera (includ; 
ill~ tl1c children and/or widow, if any,- of a .predeceased brother living at· t11s time of the · 
death of the said :deceased daughter): . , . . · . · • 

3. 1'he above ~estricttons as t;o the nature and character (\f tbe mheritance that cornea to 
II daughter would ensure ·that the daughter' \ioes not' waste or spend away, witHout legal 
necessity, the ·inheritance· thus received by her and further t!lat her hus)land and his people, 
would not b'e able to bring any coe1-ci9n or pressure upon the ~aid daugh~r to make. available 

'her inheritance for the benefit· of the hnshand or his people. ~ut for the remiction suggested 
11 would be difficult for a wlfe to withstand or oppose the· pressure or coercion from her 
)lusband or his people, and th\18 lll6rital blisa woula be seriously embarrassed ,and disturbed. 

4. It seems clear that .a sin,' a son's son an<l ~ son's son's so,n inhe~itir\g as one of ~he 
simultaneous heirs would as between hlms~d and his sons take such heritable proptrty w1tb 
all incidents applicable to joint family 'property-; If the e.xistence of ~ son ia not con~idered 
as an,impe<liment -sufficient to enlarge the character. of the> .estate ncetved 'by lll6le he1~s, we. 
do not think the suggested limitation in the c~se. of, wi~ows o_r ?aughters a~oresaid. 111 .the 
character of ~er estate ·is nnreasonable, otherw1se tho Btll as 1t IS at presen, framed tnves 
larger rights to· .females succeeding as simultaneous he~r~ to tbos.e giyen to. males: . . . , 

S. Suggestion made in some quarters tha~ any oppos1tl?n to t~1~ B1ll classed ~s ~onservB.ttve 
•· an~ ~h.at it is akin. to oppositio11 .to tha evd system of Suttee 1s barfly convm~mg bes1des . ' 

'bemptTelevant. .. • · . · · . . ; .. · . . 
. 6., We do not ap~rove of the. exclusion of, the·. right of a sonl~as ~on s wtdow, t~ mher1t . 
as a simultaneous hetr according to Deshmukh s B1lL The suggestion ID so~e 911uters that a · 
father is likely to take care of a daughter·is orre which creates an•apprehens10n about a ~on's 
widow' (daughter-in-law) being excluded in a :Will and her right should. therefore be rela1ne.J. 
Her .chracter of the estate may be in· the same footing a~ ~~~t of a w!dow. , , , 

.. , 7. It should be ~urther provided tbat upon "C,onvers1on of a w•dow of a pr~decea•- .. 
son or the 1cido10 'of 11 prede~eased. son's. pr,edecea~ed .son.· or da~gltter, mnm·;· 
01' ~mamed. to a non· Hindu fa!th, h~r, nght. to mhent aa a Simultaneous he1r 

j .! ' 



tl 
· the soll.!l and widow respectively · of the deceaaed 

with bor brother• and mot~:r ~··t:• civilly d~ otherwise it would be .,. dangerow; 
Hindu} shall be lost '!'. 1 8 e 18 when the inheritanee opens if a daugnter and 
and unworkable -~ropo>•t•o~te thb!, converted heraelf from the Hindu faith, still she, by-, 

r.
artieularly a mamed ~~~~ to 17 h ri~ along with her bnaband, brothers and motbe,. Tbetf. 
egialation, be ~ven a r•g t · t~ t" thia enlargement of rights to be. given to Hi.n~u f~malea 

· · i8 a atron$ .feehng ~ong~ 01 a heira ahould be co-extelllive With her rema•nmg 10 the 
bY, recogn••!ng ~hom aTahll~nl~nr~u~ihties Act 1hould therefore be made not. to be applicabl .. 

, creed of Hmdu1sm. et<M ! l!fil f 'd inheriting as simultaneous betra. · 
in ca1e of the widr~ and ~taug~':[1;18 ~r;:;•u: the daughter, ~ic., half that of a son ahou!U 

8. The e~tent ~ t e ~; e, 'ed daughter to one·fourth instead of half. Whereas art 
I be reduced m the call! o a. m~m . ex enaea and her maintenanee to be met, a 

unm~rrdiedd dh~hter jd"~~t ~e~'d":hem:fo'v~gfacilfties and wonld.at t~e sam! time be entitled 
marnr aug r wou , .1 to be maintained and to inbent. It 11 rea110noble that 
h:ra fh::::b:h,~!lb~ ~:~~~~:tlal~;mle~ than that of an nnmarrietL daughter, we suggest one 

foru~hds~~~~or ~\::u;~eci:~:~ ~t~~d-;~~~~ !1lnr::ra~~tJ: s:~~!"~~:~~~r :;~h:~e·d~~gh~~~; 
o a oceasc . 1 h . No• 3 and 4 in clause 1. Th1s Ill very uruattsf!ICtol') 
dalll!hty .•• pFef~~;rt;tl t.~nrs 1 :'~u~ lma~ne a case of a daughter's daughter inheriting the 
~~t~t!nor'~ de::as~d Hlndu 'in" preference to-the moth~r or. fat~er of the decease~. If the 
;l·~~hter'a dnurhter i• of the ahnvc of lB. w~ cnp ca••ly v1~uahse the a~e. of the mo~her or 
the father of the deceased to be not I•M than about. 70. Tht Pf?Potoed .lltll wou\11 g1ve tire 
whole •of the ••late ab•olutely to the daughter's daughter who IS 18 tn our example .and .. 
wnnld leave the n~ed mother and ,fRth•r who would be .7~ year& old or .o.ver. to, be mamtamed 
h t\mt. dan~ht~•'s daughter. ThtB would be a most rtdtculous propo~1tton. . 
y 10. It appearll that in the present. law after the amendmewt brouqht about by tho De!lb

mu!..h's Act. a widow of a predeceaRed son· or a widow of a predec~nsed gra.nd-•o!' n! •• 
· P''"'ma,"f fat.her inherits ,l<lgether with. the .. widow. of the decenseed ID t~e B1ll thta rtg.ht 
of i,he widow hn been taken away, whilst nl'troducmg the da~gbter aP stmultanco~s hm. 

, 'l'hi• would 1~"~ to ~nn~idorn!lle hardshin in thr case of. such wtdows of predecea~ed son .or 
grnnd son. Thoir ri~ht to inherit should he retnined an it is ot pment. . 

11. n~ .. ~eetinn !, S~tb.f!lrzu•ei (B), Srtb.ClmM.e .(S} (b).-;,Thi~ sh~uld _he m~de by an exbau~
tive dcfinit.ion that for th~ purpose of detemnnmg the c asstfiCIItton. m whtch ~ female he1r 
falls in case of inheritance on int~stac:v a woman is to be treated as tf siTe was ln A~ata or 
hrr father and •hi' A~natesr otherwioe ·eon.•idernhle confusion is likely, to arise; sinre the 
principle• of the chon~ of Gotra b'l marriage of Hindn roman would lie seriously'O.ffended 
nnd we do not think legia!ation should or cnn Fatisfactorily or effeeti'lely brin~ abQut a chan~~. 
in tho principles relating to reli~ion, uaa~e and personal law of a people. We oon appreciat~ 
thnt it. mny be neemary for eo11d•enesa and to avoid considerable detnils. which would be 
otherwi•t nec~ARary for dracrihin~ t.he miona heire that an artificial definition ahould be 
incorporated and i!l the circumstances this should be tnade very clear.. The clause as pro· · · 
vided dooR not mnko it clear since it mer~ly. says "a woman shall be deemed". · · 

12. 11•. .~ertinn• 1~ nnd IS.-Thc ri¢bta over Stridhnn should not be chan~ed· but should 

1 
be allowed to rrmnin na they are. under the present·Hiudu Law. Jly its v~ry nat.ure, Stridhan 
property of a Hindu womnn .is meant for bein~ u•ed in case of extl'!lme need or. ur~ency 
equivalent to lrl!fll necessity and the law should not· pennit· her to deprive 'herseif of thab ' 
beneflt by !rivin~ h~r an ah110lute right to dispose of the same dorirtg her lifetime' without 
legal nocea&it:v. So aleo, amongll!. the heirs upon ·whom the Stridhan of .a Hindu woml\n 
should devolve, oiMe now under the proposed Bill. the dau~hter 1s being mnde nn heir jointly 
wit~ hi!r broth~r, in fnirnea• n com•oondin~ provision should be made that amongst the 
~tr1~hnn heir& tho daughter and sons .of a decea•ed Hindu woman shall .be .joint heirs. , 

, ' v 
J{emorandttm supplied by Mr. R. P. Mttk~erJee al his app~aranpe M}ore tlte Joint 

, . . . Committee. · · . · . · · 
' POINTS. . 

1. ~'?mp~tency of tho legisla.turo to legial~te in respect .of religious matters. ~ · 
2. 1 •me ;l~opn.ortune-w~rld wai'-So~pens,on of Constttution in most cf the province!>!-

. · great economtc dlstre-not a P)'Oper t1me for c;ontroversi~l l!gislation. 1 
3. Proce~ure ad.opt~ not sntlsfQ.Ctory-Commtttee appotnted for suggesUnt: amendm~nb to· · 

Act xvm of 1~ .a• :would reso)ve the doubts, clarify the nature ·of the right' of the wid<>W. 9 

and remove. any IDJUBtlce ~hat m1ght have been done to the daughter-Committee 'points. out 
at lellllt 15 tt•m• of defect m 1937 Aet-recommends drafting complete Hindu· (}de after -urvev · 
of whole field-firat initalment of propoaed Code circulated to certain selected lawve • · nd 
Pnm~ other person!l-neither nnswera to original questionn,ire issued b\• Committee . nor· o~7ni~ns 
:~~~~:nrt!~er tint draft. c! ,the . Bill made poblio-only materiail explana~ry note ~nd 

B~ngal alfeele~ ll!o•t .by Bill-no proper publication-calcuttit Gaz~tte 'lSth j 'i~ll · 
Enghsh-no publ!CIItton m Jlengali or even precis- prepared f 1 · f · 11!'"·· - 10 

O(•vernment a.lred in .Tulv different penons , 0 i bodio' to sub~ir"p~a. m ~nn~~o~\.B('.Ir~l 
1942

1
, on two Bills. I~he.ritanee and Marria~e-)'ndia Government fix~tts~b l t t b ' ";2• 

as ast date .for ProVlnmal GovernmPn!r-\!ven no · f tb B'll ' .. en em er. • · · 
exeent in Gn••t.t..._time ~llowed for submi . w ~ptes 0 e. I D?t .~vadnble to peri!OII.!I 
and bodiPs fafled to submit opinions withinut'Pil' opiDlon wholly Jnsuflictent-many. individnal~ 

. . ~ 1me. . • . 
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. .Even :ow at~p~ _llholl!d be' made_ to ha,·e larger C...llUilit~ repl'<!ll~t.iu, ad uawl 

regioual_ and aectron!l'l o;:1ew~ pl'Ofllllsmg dil!mm~ lihade.s oi opinion to villlt ~e 111:re u~rtal~ 
placd _alj.cte~ by 11111, spee~ally Jsen.gat...,.appreclatlon of. local or sectional problw• and op.niun' 
,bsolute<Y Jlecesaaly--such procedme wow~ ~ .public anxiety and mm1mue 0 sitton 
fiual rcCQilllllendatton_ made afte1· due conslderu.Uou ·of details. . · . PI"' _w , 

4, '!'hough .Btl! KIRtS at Ulllform>ty I'OSU.t otllerw~ue Jaw for IIOII•:t.gricultural ·land 
anothe~ for agl'IC~ltura.l-expectatlon tMt provinces wiU pllli.B similat: lawt who1l 1m I'Ohahl:: 
quite •ikely_ particular PI'OVI~ .or provmce.s may not a<:cept llill au draned ~~~- .a:ricultural 
Iandi. M' k · . . 

one law for . Ita shara copat•ceniiry and ~pecial syhtelllS in vogue on the East~rn C aut au · 
0 j110 Rulo or l'runog••mtul'i! altowed to ccntiuue. ~ 

Jlengal treat-ed differen&ly _from rest of lndis.-ancestral or coparce1111l'y property llOl a:ie~t••d 
hy .Bill, but a!lc""tral- an~ ~omt properties und~r Da.yabhag< afte.:ted-samo person will 11e ov· 
crned by different laws ID _1·espect of different propertie~~r-Chance of litigation 01• compcl~ing 
_pe10011S to execute 'Y~>ls-htghly. un~esi~ab.o ~n a country liko Iud1a. 

o.ymg t~ suspens.on of Const1tuti_on m vat'I.>Ull P!lrt:l, expre!!:jion of opinio11 in J.,caJ. k 'ala-
ture IDlpOillltblc-Local Act.s for agrtcultural lands ought Imt to be Goventc~··s Act.~ 111 
. 5. 'Yhether proposal ln effep~ ptecemeal legislation-Connnittee •definitely ugaiu.at piecemeal 

legislatum-recom.mend survey of 'who.e. field ond' draft, if not cto!ll)llete Code, at Jea.t those 
branches necessa_rlly affe~ted-de!ay~d reform }ietter ·&han p~ece~neal legislation to. be amended 
e~ry .f~W year~t-;WO!"CD S Ol'~amsat10ns ask for further f&YJSion of CUtire lnw-nood for COin• 

, prehens1~e ;»ordtnat~d solution r)lther than qui_ck remedies (Report, pp. 12-13). , . 
· Some 1tem~ of co-relnted and. dependent ·~bJect m~tet·s-;-succesaion to shebaiti right gov· 
erned by ord1nary rUle of sncei'l!Sion-sheba·pfi'Ja of family dotty ro bQ consiclcred-faw r~latiug 
to debuttar es~te to be consid&l-ed be!ore laying dCIWn t•ules of Inheritance. · taw: ?f mam~na:nce to be s~ttled Sl!llultaneo~ly with laws· of Juheri~.t~nce: . 

~gttll!late kmJj,ltp ro_oe ll~c1ded upon along wtth th• -law of marriage-.:}uestion uf Anulom 
Prat!lom, Sagotfa' marriages. · . · ~ 

. Proposal. for plac!ng son w~etb~r divided, "Undivided OJ' ·I'O·\mit~d in the same ~ategory ean· 
not be COJIJ!tderoo WI~hout t.skmg mto a.cco~nt the law of partition and re-union. • 

Proposa! for placmg _adopted sons ?f dtfferent classes 1n sa~e category-<~lfeet of giving 
absolu~ e&oates to ~he stmultn~eous .1\en•s on the law of A~opt1ou-vestiag and divesting of 
propel'Uil!l on adoptto~-;law of tnher1tance _and law ~f ~doptton to be considel'il:l together. ' 
. Proposal for mergm~ _Dayab~ag a.nd. ~~~'kshara. 111 one ;mou~d and introducing ·new provi· 

stons affect the law of JOint famtly-tptphcattoqs to .be considered along with the Jaw of joint 
flilllily. / • . . . . . . . . . 
, II Hindu .Law t<> be codilied-still possible to prepare u draft, i.f not of complete Code of 
co-related. subjeets. • · . . ·. . 
• 6. Whether Dayablmg and Mitakshar& can.or should be· substituted. hr. on&' ~on1mou Code
Committee's view not abolition of school; but uniformity where. possible,. divergent where 
n•evitabl&-Committee's ideal of unifo11nity nvt achieved, diversity still continning-funda· 

. menta.! ,points differel'jt between .Dayabhag and Mitak.qhara, not idio$ydcratic bu~ )laving ltisto- · 
· ril'!'l, egonomic and sociological backgt-ound-even if it hi possible to unify sub·schools under . 

Mita.ksbara, Dayabhag cannot be wholly merged witli Mitakshara, neither neW!Illlry nor desir· · 
_ . able,-peculinr problems in Bengal-individllality developed during c~nturies not to be dedtroy-

' ed. · Compare position in U. S.' A.-:deviation from the then British practice large'' in 
• . matter' of inheritance-each State. detennines its own iaws of inheritance-resu:t dissimilar 

· lam in differon~ Sta.tes-Inaian Constitution destined w be Federal-~ttempt introduction 
. · •uniformity thro11ghout India,.· at tl:iis stage, not desirable: · 

,7, Religious h~sis of' law should ndt be abolished-dangerous to introduce new t'llles princi-
' ~ pally on supposed grounds C\f justice and eqnity-<~xcept very small s~~tion of urhall population . , 

Jife of every Hindu still influenced by and permeated l'l'ith religious ideals and ~eremouie&
what appears now to be just and equitable to some .bound to be modified ·with t-no chaJ1ge in , 

,the personnel of' persons in 'auth~rit.y-Hindu Law pnncipally a matter for Hini!n11-what 
m~jority of Hindus thin~ proper sholl!d btl. accepted-social a_nd ~ligious !a.w not to ·he ~ pa'Y" 
of politics, but to be approached f1·o~ a dlffer&nt a~gle-sootal laws ~pectally rule.s of mhent· 
ance not to. be, the subjeet-mattet• of constant expertments by su_ccesstve leg~slators. 

8. Social and economic considerAtion not to be overlooked-entire structnre . of Bindu 
, society and !ega.! $J>lltem based on a ,fam}ly as. unit--law to be propou~ded ro ~ee(> up that 

princinle-legislatnr~ to be very careful, tf any proposal a_ftectJ. the fam1ly as unit: . 
Without oonsid6ring whether abso-lute estate ro the family hetrs supported by ?rutmnl texts 

or ner.essarv front the present day circumstances.· the economic, facror to lle oona1der~d. • 1 
. Every . Hindu in Bengn 1 affected by ·Bill-at least 75 per ce~t. dependent •ln ngrtcnlt~re-.
al!ricultural lan~s now excluded fr?m Bill, only the aep~mte rest dental _hopses conte ~nder !he· 
lliJI-according to Floud Commission Report, e&ch farody ~a~ about. 4 acres of l_and mcludtng 
·agricnltnrallands. Gi~ina: absolute estate to women m~:n. d1sm~~ttpn o_f famdy .P~perty-

. danghti.>r !Jia.1'!'ied .in another family can luw0 no P'?~~Iblh.tv of n;stdiD'f m a. POrhon t>f, ~hP·. 
father'$ remdential hous&-result eale (If that ahara to outstder, nltnnately leadmg ro pa.l.tltl~n 

' of the mall holdin~rvery diffioult for po_or people to p~rchase daua:hter:s sba~~nnlat·l~ • 
. widow being li;iven abrolnte estate, 'Qb&l\C<i of tim~ share gomg to ~r 1&tbe~ s fatmly, tf she I~ 
c'l)il<lle•• or if she has a daua:hter, that -sha1'e gomg tQ her as Stndha.n. • • . 

· · P~tion of unmarried dau~thtei or dau~hter-in·law roay he made delimte as m th& S~astt•as. 
Porrltion· of women fu India' not same 119 in Esglnnd, wher<l .large percenta.~e remams un· 

mllrri~d up to comnilratively older. a<re-in Ena:lan.d 96 pe1· ~nt. at 00. 75 per ce~t. at 25, '!3· · 
'r. per cent; at 30 and 'l1 per cent. li't ~ e.n~· .~umarried. 

,I .• 
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H 
. . · • . · MINUTES. OF DISSENT.. , ' ... 
1 am strongly of opinion 'that in the interest of ~eace ~nd ~arrnou~ of :•H' 

· concerned apostasy from religion should be made a d.1squalifi7a~1on for mher1t· · 
a nee. • Conseq11ently. a Hwdu who abandons, .the .Hmdu rehg1~n or, a temale 
Hindu who marries a non-Hindu should. be d1~quahfied from .mherltBMe. I, 
therefore, disagree with the majority who cons1der that apostasy should not be 

& ground of disqunlifi~ation. . I SOBHA SINe ·~ • .t .7H. 

, , I sn
1 

of the opini~n that as the Bill d~als .wit~: thG .law. ~f inte&tate succcs-. · 
s:on, .it should be •complete· by its~Jf. Hmd~ opm10n IS st~on~l~ ug.nmst au 

· · apostate inheriting property. Sect1on 20 which refers to dls~ualiii.cat10ns from 
euc(llleding to any property should. ther?fore be ~olnplete by 1ts~lf by 1·derring . 
to apostasy 118 one of the disqualificatio~s. Tb1s .would n~cess1tate repeal of 
the. Custe D!sabHities R~moval ,Act. I c~sagree wtth the v1ew ~ake~. ?Y ,some 
of my, colleagues thllt the position. estabhshed .b:y 11he Caste D1sabtht!es Act 

· · should pot be. disturbed. · ' . . · . . • . 
' Tb~ Bill hns undergone. many important.~hanges 11nd so I .am of the opinion. 

1h~t th~. Bill be sent for rep~blicatinn nn(l ,rec:rcu!at.ion: . , 
' GOVJND V. ·DESHMUK~. 

• · Thd4th August, 1943. 

· I am ag~inst disintegrution ~f Hindu. ,Society. · · The ttaditional stat11s and'. 
posit:on .of the Hirtdu family must be maintained. With that ·view I am against 
much ofragmentatiqn of the cQrpus of the family property. ·The ·.report .. aims 
at. bringing on a par with ingredients of Mohamedan Law and Indi11n Successi<m , 
Act with those of Hindu Law but the conditions and •circumstances .)£ tho;;e 
110cieties differ vitally. ' · · . · , 

(n) 1 would not give a simult.aneous share to a marrie1l daughter in ..the 
. parental property. Under· the present system she is much better provided, for, 

'by her parents and the love lost iA mutually reta:ned. Taking away ') .ehar~ tO 
" clif!erent fnmily would entailn lot of .Jiti!zation' and bad1blood. Rau ~ommittee 

' ugreed with this '<iew but changed it, for no $Ubstaptial reason&. . · · 1 

. . (b) There may be rare oases of unmarried girls not providfcl for tb~ir upkeep 
and marriage expenses b;)" the' parental family .. Thus there arises no nec:ess:v 
of giving her a'septll'ate share.· But if tpat is.,done at all, ;her share should.be. 
1- of the s?n 's share and not l· · , · . • · ' 

(o) I am in favour of some provis'ion •being n:iade ·for the widow (>fpre
. deceased ~on provide~ she remains chaste. H~ shnre should 'be. t of a son's 
share and not t· · · • · · · ·. ' 

(d) I arri not in f~vdur of giving a share to a divided son dnless tbe ·!~~tl1er 
has so desired. · , . ' ' · ' 

(e) If all these· fragmentations are allow~d, I ~ in' favour of giving l/8 
share of a son, to the fat)ler and mother, .respectively·, . . . ·. 

, · . (~.I object to the Act ~eing appl!ed to agricufturaHmd in the centrally 
ad~n.zste~d areas. That .*'Ill .be n~nmst .~he scope of .~he Bill· and t.)le dear 
provi&Iotl m clause 8 Proyzso (1) wzth whzch the Bill was committed tb the' 
Seleo~ Coz:tmittee; especially :when· t~ views of those ~t·eas are not obtained 

, on th19 pomt . 
. (g) I wo~~l.d not. include .the' prope~y .a:qui!ed by a woman by inheritance·· 

or• at n pnrhtMm of the ·fnm1ly pro~~rly or·m lteU of maintenance or purchased 
. with her huab~nd B .funds, ns St!'ldhana. That would amount to makiu~ no 
di~rr '":"' "~t""~~~~ •or~innry heritgble ,property. and Stridhana. If this is done 
th~ Str1dhana property should devolve as mueh ·upon the son as his 3ister ·and 

. •not. hnll ns mnch as his si~ter. . ·. ' · · 
(h) I ilo~'t agree 'with, t~e view that the qtiestion of option ,being given to 

th~ male hetr t? ;P~rchns? Immoveable property inherited along with the male 
~ezr ~n h~r de~.t4mg to d1spose of it. should be left ·out ftom finding its 'place 
m th1s B1ll; when the report concedes th~t the legal option should be given. 

~ . ' / I 
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(i). In. ~y opini~n time has ~ot ye't arrived t-o deviate from th~ rensonP.r\ 
tJ'IIIlitional·unpropne~y, of gl'8ftl~g to women an absolute estate. If the' 
western. waye of ~he women w1s?mg to ~tand on tjleir own is not reasonably 
obs~cted m Ind.a, .for preserv~g fa~~y fi!Stem, time ~ay· arrive to yield 
to this d~mtnd. If, however! this provisiop IS made law, iG should . .I.Je oubjeet 
to 11 proVISO that t?e est~te.w1ll be ab~olut,e only1~hen the~;,e is nci son, son's son. 
or a aon ?f a son s son .w1th the Ob] e~t of kaepmg the nucleus of the family 
property mtact. , . _ · . . . . 

(i), ~postasy should b.e made
1 

a disqualification to inheritance, and the Caste 
Disabtht1es .R,e.mov~l .Act, 1~50, should be repealed by this Bill. Apostasy in 
Mohammad~n ~ha~iat. ~a~ ts also a disqualification Q.nd that community should" 
have no obJect.ton m ~ommg hands to rer.eal the aforesaid Act by providing its 
repeal in t~~ schedule attached to the B11l repealing other tJnactments .. 

· (k). The Bil~ has been drasti~ally changed and in view of. the several Jmrorfi. 
ant pomts havmg been dealt With by the Select Commi~t.ee the Bill must be 
republished and circulated 'to ~licit publig opinion. ' . 

.. .. . 
LALCHAND NAV ALRAI. 

Tk8 22n4 A.ugust, 1943. 

I regret I ~annat ~ign alo~g wlth those who ngree to ;ign. the 'report of 'tb~ 
Joint Coriun\tjiee on the ".amendment and codification of the :tlindu Law. of' 
Intest~te Succession", as it has emanated !rom the Joint !:\elect <.Jo{nmittee. 
J. regret fv;rther that·I cannot join with tho~e who want. to. s.end the report of. · 
the 98me to be republished, which :p:~eans delaying tactics to undo the work. 
Raving disagreement with both ~ have to submib my own' notes 'on. th~ matter 

,separately. · · t · ' . · , .: · 
Bef(ll'$g to the ·first page of the. report I very. rel!lctantly have to ~11l:lmib 

my differenees. I do- not think that Mr .. ;Joshi had rendered the: Joint· 
Com!ilittee any appreciable help as an adviser. Our worthy ·chairman might 
have chosen him to. be . a witness instead of an adviser.-> Sir B. L. },fitter,· 
the ·Advocate' General, should Have been elected as an· adviser h;stead ,of a 
lvimess or somebOdy who was well verseq in Vedic and. Sanskrit Sastric Texts. 
It must be said to 'the! credit of \Mr. J•oshi that he. confessed that. he wa~ not 
, a Sanskrit Scholar, ,Our ·Chairman ,was quite .competent for the purpose of 
.\he Bill. Pandit 'D,esh Pande· of' Benares Univerdy could not ·· .help the 
r.ommittee rough because he did not give his 'own opinion 'but gave hiterpreta· 
lion ~according to \:lis light which' did not convince me. He would not accept 
any interpretation: by. others so long be ·was 'not closetted with him. So his 
evidene~ was of no conseq11ence. · . . ' , 

Mr. Ramaprosad, Mukherjee represented the.· Baugi;vn Brah!l'lan 'S.abh!l, 
whose idea or or>iirlon is, that whatever ia' in Sanskrit Text ·is ab.solutely un
ebangeahle' under ·any circumstances; they· are eternal. 'Such menta~
ity did not. ~ppeal' to me as. I· feel that nothing is·, unchangeable-: 

. Change' is the' order of nain,Jre', B,ut. I must : confess , that Mr,. · 
Ramaprosad Mukherjee's interpretation of the text, i.e.,, daugh~ra' inheritance 
"'as helpful. H~ said that umnarried dau!!htrl'S wer~ entitled to inherit in lieu 
of dowry, t Of brothers' sha~e and if an:v b9.lance reb.ained, she was eil~tled.' 
lo have it after her marriage -from her brother. Tillis h!illped ~he Committee. 

·'Sir B. L. Mitter endorsed that. .Sir B. L. Mitter hil,d insisted on. giving· 
absolute right 'to whatever .womenwere·entitle4 tO inhllrit and he.insisted yery. 
strongly that this Bill1 sh~uld be ~asse4 into an Act o,nly ~hen all,the ~nalog~us 

' parts of Hindu Law, 'VIZ., marrmge, ertdowment, ad.o~1ilon, and ~atnt~na.noe 
would be gone into by fresh committee like Rau Committee and Bills on every 
subject· shotil<l be ready for Joint S~leat Commitj;ee. Jn·.his opinion ·codifica
tion of .Hi:J:tdu Law could not be· cpmplete without this. I fully endorse that. 
-Furtlier the agrieultora.l laws ·being exeluded from the preslmt, Bill it remairls 
il)complete. ' · · · · · · : 

' ' . . 

.. , 
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-1 d t lace iitu~h· ~tress '>D tHe ·Vedic tex~ . ..:~; Sanskrit. text!; us I -feel 
r1 nofe; Pnndits- are acquainted with Vedic grllmmar and real Sanskrit 

~~at very H ~th~re been such ,Pandits there would .never have been so varied 
wnguage. au., u • • d if I age · • f lnte ret;&tions. A•langunge bns a. meanmg an · . any, angu . gtve~ room or 
d'ff rp t l!i d vnried )nterpretations, then either the lnnguag~ IS defective or the 
i 1 t:re:etat~ons are· wrong und it is difficult to selecp. the _rigb~ ~ne. Jlfcn~ing 
!n~t be settled by votes. But we have be~n follo""?llg cert~m · I~terpretatioqa 

. b wliich we hnv& bee!) keeping wornen.dephved of nghts of mh~11tnnce. This 
b!a therefore become Customary Ln";', so to say.. It has become a p~rt .~~? 

1 ith the Hindu Society that· Womel\ cannot and shall not mber1t . 
~hfseis :9Bolutely unreasonnble; ·. It ~igbt have been nece?sary at_ cert.ain stage 
but it is harmful at this stage. · This cont~versy :~gardmg .. the Vedic Sutras 
bas no charm at this stage. Hindu l'Aw durmg British 'Reg~me. has .undergone 
seriouH change and if codification !s nee~ed f~her chan¥es cond~c1ve , t~ . tht-

, weal of the Society must be admitted. Sentimel}t devoid of· rea.ou IS . npt 
. worth· anything. ' . , . . . ' ~ . ' 
. Regarding the principles of the .B11l, the Jomt ~elect Comnnttee agreed br 

else there could not have been 11 Jomt .Select Comnnttee at all. 
We desire thqt Hindu Law should be codified after proper amendment~ and r 

this should btl done neither in a hti.rry nor in. procras~inating wa~. It shoula he 
carri~d on with circumspection within reasonable tim.e; 1946 IS a reasonable 
suggeMtion. • . · , . ' .. . . · .. 

Regarding removal of sex-qualification regarding woll\en 's inheritance, :r sub. 
mit, there was no disqualification at all as it ,w,as pro~ed b! reference to · 
Sutruknrs.like Apastambba ,(II.. 14-;-16-20), Smntik~rs hke VIshnu, (XVID .. 

_3435), Manu (IX. 186), YajngavalkQ. (II. 115), etc., when there v,:ere no sons,. 
dnu~bters inherited~ ' Stridban also led to prove the same. , 

But 'J ~J!Tee thnt. position of women in Hindu Societlf required' improvement 
nud they should be gi\'cn rights to inherit like m\tle desQendants. Ifu!l;v ' 
endorill givin~ absolut~ right to _·all a-like who . i.nherit ptop•rty under' 

'Hindu Law. In case of intestate sncaession-a daughter, daughter-in-law 
(widow) and widow"'wife should hnv~ right to Jnherit.. . . : 
· RPgnrdinq codification of Hindu 'Law, I beg to submit thnt there. are four 
schools of Hindu Law (1) The Mitaksh$ril. (2) The Dayabhaga @ The- Bomb'ay ' 
Scbool· and (4) 'l'he ~outh Indian Hindu Law. For consolidation of Hindus all 
over India-the 'Hindu . Law prevailing in the Hiqdu States ~houlcl' nlso be 
included within the purview pf the" Bill.. But. this Bill has taken into ccinsi!ler. 
ation.-the MitaltRhnrn and the .Da;vnbbng School only. But even in this matter 
there bus been discrimination, The ,ancestral property .lJllder Mitukshura . 
Sel10ol hns lieen excluded, while it has bPen taken in the Dayabhag11 ' S~Jhool. · · 
~o t.his sort of lullf-hearted 'codification of. Hindu Law will not achieve ·its 
end. Effort at consolidation is destined to fa.il if ·au schools· of Hindu Law nre 
not brou~ht. under the scope of the Bill., · ConsoiidutioJ1 sigilifies- inclusion_ of · 
all Schools mto one complete Code:' , , · · 

'd'his Bill was an outcome of the findings of the Ra.u Committee which was 
Neb up to codify Hin~u J,aw, as pie&meal amendments were not desirable. If 
~iiioation is not .possible on the .lihes suggested above, piecemeal amending 
Bills should be rev1ved and passed mto Acts after proper discussion in the two 
Houses of Legislature, ._. · • · · · · ' · · · 

. Regarding' ,constitution of 
1

the Joint . Select Cmnmlttee, some members , 
obJ~~ted to the M;oslem and Parsi memb!lrs taking part in the . deliberatio11,s 
dunn!! ~be Committee stage_- They have every justification in taking part a~;~d 
our Ch~U'lU!IIt who wa~,a Moslem co~~ not be replaced by a Hindu who might , 
d1tal w1th the matter m a better spirit. He was quite competent and our 
Mos!em ·and Parsi colleagues were quite competent. But. I did not like our 

. C~mrman to brenk the conventiop.. The ·convention' is that Mo~lem or non· 
l:lmdu ~~ould not 'Vote on_ matters retating to Hindp Law and Hindus and no~-

, Moslem~ should not. vote on matters of Moslem Law: In this Committee tbat 
1 e~nyention has b~en broken. In my opinion this procedure has vitiuted the Bill · 
as 1t hds emanated. • • 
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• -~~- CL.~USEB. . • • ' 

Clause 1.-0f the repdrfpage S ''Wh~re t~e word 'Hindu' was 'used in lhe, 
llill in c~auses ? (2~ ~), ~d S, we ~ave ~?~!lt1tuted the expression 'Persons to 
wholll this 4ct ~plies 1s !JOt defimt~1ti 1s defective-to this mighb )>e added· 
viJ., the B~ddh1~ts, the.J'ams, the Sikhs, the' Brahmos, the Arya Sama'iste, 
~e Scheduled· Class, th~se Moalems to whom this Act applies". 1 

Clausa l! . ..:..sub-~lause (1) Cl~use (d). 1 have pointed. out the defect. in ~Y 
preliminary observation~ The M1takshara ancestral property has, been excluded. 

Regarding Stridhan I ,have no disngree111ent. , I, believe !he an:nngemP.llts , 
111ade in the wny of amendment -are quite reasonable and praati()llble. It leaves 
~~~~~ . ' ' ' 

GlaUB~ 5.-Regarding simu'ltn,neous heire, whatev~r. had been done by the 
Co~~tteee , was ~one nfte~ deliberati~n. Of course they . w,ere ~.:arried by 
11101ot1ty not unnmmously. The Committee thought that tlus was r.n important' 
chang~. I do not a&ree, t~e chnn~es 1vere not only desirable but were indis
pensable fQI: the good of Hmdu somety. The charge, Qf fragmentation does nob, 
t!lllld at all. , . · . ', , • . 

Clause 17 should be left untouched a'nd when marriage law will be discussed 
this clause could then be tal~en up or else _it remains \lndecided,, Valid mnrriage 

. would ,be defined before clause -17 is' taken. up. ' 
In clause 20, ~'~? de:cJisiQn having. arriyed at-is left open~therefore it is 

incomplete. , Regnrdmg apostasy apd mhebtance by remarried females...:..opinions 
arc sharply diyided. · . • · . 

· Regarding the opinions placed .before the Committee niei71bers-it must -be 
tonfesse,li that they are neither sufficiently large in number, nor very clear. 
More clear and numerous' opinion, could have been more helpful. · , . , ' 

Now that by majority it has been' decided that the Bill as ,has eman.nted 
from the Joint Select, Com!llittee be republished, I feel inclined to ob11erve that 
~mply by republic~tion matters "\'{Ould not 'improve ,ns people gen~rnlly are 
indifferent. · I would suggest that the Joint· Select Committee be, turned into 
a CommiSsion of ·enquiry as has been done in th·e' matter of the "Bards Bill". 
Whil~ this Commission would .bEl engaged in enquiries in the Provinces, a fresh 
Rau .Commit~e or. a Committee like the Rau CommittE\e could be set up to go 
over the other Departme:nts 'of ,Hindu Law and that the whole o£ the Bill might 
be examined. together and might be p'assed, into an Act "by 'April 1946. This. 
-procedure· could sufficiently set -at rest all controversies regarding adequate 
-publicity and discussion. Simple republication . would be usele!lB. · .. 

I believe the J;ldn 'ble· the Law Member, the ,:t.eader of the House and ,the 
Holi'ble the Advocate General would .sit together' t& give tl:t11sa suggestions a. 
1hape 'immediately,after the ~5th October and <lontinue the work-till the whole 
;)£ Hindu Law would be ready for codification. . , , · · . . , · 

- . . .. ·. AMAR-ENDRA NATH CHATTOPADliYAYA . 
. DELm: 

The 31St· August', 194.-3. · _ .. 
. I regret .I 'cannot acc~pt the ~ew of some. of ~he Hon'ble Member& of ~he 

{)ommittee tbat'tbere ought, to .be no codification of 'the Hindu Law. I think · 
a machinery should be set up . which should examine the Hindu Law in . all fts 
branches lind come' to definite' conclusions. 'For this, purpose a committ.ee con' 
sisffing of the best·.HindQ. Lawyers-in India who have-studied the Hindu Law 
from the Vedic and the Shastric point of View should be' constituted.. . T)lis . 
committee ·may also include 9n its personnel some reformers who, want tO' 
modemise the Hindu Law but they must also be those who have p:~ade deep 
study of the Hindu Law:' Besides I am. of the oJiiBion that this committee' be , 
not ~et' up imme~iately until the Legislature in Provinces begin to function,; 
and they alsq, agree to the codification of tbe Hindu Law. ,This .is very neces
tary be~ause Under the Goverl}ment Of India Ac.t of. 1985, it is the Provinciftl- · 
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1 
h v the power to !egisl~te • about the agrleultural land. r 

Lcgl~luture 1'1 I? n eendous one but it hl\8 to be taken up· sooner or later. My 
lrn~vt~~ rs\IS :~~.Pliindu Law codified is to guide the·courts in British India .. 

. objecd•t t.n. JtRVI g d •- interpret tbe Jiindu La.w uniformlJ and properly. toammtserajl.w ··, · . · ' .. 
'The Bill: befo~e us seeks to give legal eff~ct_ to the foll~wlllg ·three princi-

'ples:-: . ' . · . , . .. . · 
. I Abolition of the several 'systems of ~ucoess.JOn f~d , a. P(OVlston for a. · 

. coln;non law of intestate snccessio~ for all Hmdus m Bnttsh. India. ' 
· n; Removal of ~ex disqualific~tibn.so far as inht)?tance ~f. the property of 

. liitestate is concerned. . . . . . 0.: • • - • • 

ra.' Abolition of FJ;indu woman's limitecl. interest and giving sbsolute' right~ 
of' property to tb! wozhen .·over all in~erited est~te .. r • • • • 

For the present I do not agree WJtli first .prmc1ple note~ ab_ove. T~1s WI~ • 

be a piece-mea! legislation, and instead .of ~om~ good t~ the Hmclu somety, 1t 
will do borm by creating bad blood by a leg~slation of _this nat'!l'e ~nly. . 

As retards the second poi~t, namel~, the. r~moval of sex disq uali~cati~n no
Vedic or Shastric authority has been o1te~ ~1ther by the Rau Comm1ttee or by
the supporters of this Bill to Clll'!'Y conVIction that the women · can become
simultaneous heirs in the matter of inherita\lce to the property. On the other 
bon~ some Vedic and Shastric- authorities were cited to us by two mtnessesc 
before the' Committee. But these authorities were ignored by the 'supporters .. 
of the Bill. · · ~ , , ·, 

It is noteworthy that even the British Courts. while. administering the Rind.~r 
:Law, d4ring, the last· one and 11 half centu,ry, m a, liberal_ manner, da~d not 
interpret it without the Vedic or Shastiic simotions. If ~erefote _the_ re~orrners 
desire to effect 11 change in the fundamentals of the FJ;mdu La.w they should 
openly stnte that they w~n t to bring about a. change wh~ther there is any Vedic-, 
or Shnstric sanction for such a change or not. · . . · .. · 

. ·Moreover when a ,female is married in' another family she becomes .. a 
'Gotmja' of her husband's family and loses ·all. her interests in her. father's 
family. .- · · , . . · : ,: . 
· · . I therefore ·do not agree with the view .:Of some of · m"J colleagues that· the
females should be. sim)lltaneous heirs with the males;' because iiHs' the male 
heirs on whom the religious and secular responsibility of the maintenance of 
the. family traditions devolve. ' · · . . · · . ' 
· ·As regards the third point; namely,'.the removal of ban on the mdows ·in: 
heriting absolute intares~ in the eitate, I.· have to say, 'that 'it ·is a logica~ 

·. corollnr~ of. the second principle mentioned above. Tn my 'opinion 11 f_emttle i~ 
not entitle~ ~~ an nbso~ute interest in ar: inherited. estate, as she has no liability-

1 or respons1b1hty to discharge. Accordmg to sh11stras a male is entitled to 
' perform •the 'Shrndba' ceremony· of the deceased to the exclusion of the female 

and so it nnturally fo~lows that the mal.e .beiril should .succeed _to the pro'pet'ty 
of 11 deceased excluding the female. he1rs. The female heirs a.re entitled to 

. ~~niriteno.nce nccor~ing': to the ·status of the family a.nd lis such' they G!lJt be 
~JVen som~ share m, the property of, the deceB£ed mth limited lriterest, which 
mtmst ,w1\l, 'on her death, devolva: on·the he,irs. of the deceased.' 

J .therefore: h?ld ~~e vi_ew that for t,he, reasons stated above; a female should 
hn):e only o. lmut~d, mteres£ in ~be ·Jlrdperty · of the· deceased. . · · . . · , 

. Before I ex~mme some -~f the _important clauses of the_ Bill, I feel CQmpelled 
to .Ir.l\ke (I genornl pbser:vnt;ion. · ' · 

' In recomme~ding the revolutionary changes in the .Hhidu._Law of succes~ion' 
th? Rr.n. Go.mm1~tee have shown lack of grasp of_ the fundamentals on. which the 

· H1ndn ~octety IS . based. It is generally,' recognised that .law· of succession is
. j~oseel:v 1,nter-related ~ the la'Y of marriage: The prohibitea ·degrees in marriage-. 

Jl. c?~1ar, to .the Hmdu soc1ety. 9onsequenply the Hindu law of succession, 
1~ohlbltmg w?men fr?~ '&.bsolu~e intetest, is uniq\le in the world. The prohibi· 

IOU 9£ marr1age, Wltbm Qertam d~grees, has the' ~anction. of Rindu r~Ilglon 
' .' 
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behind it and any viQla~ion of ~is injun~tion is looked, upon with contempt in 
ibe society. ~her~fore ,m my Yle'Y .n leg1sluture. baso t.o rignt to. enact. a law qf 
iJiheritance which Is agl\mst the relig19us, moral and eu~enie ideals· of the soeiety ~ 

· . · : Ex.AMINATION Oil' CLAUSES. . , " 

DefinitiO!is . .....JStridha~·: I do not agt;ee with the definition of 'Stridhm' 611-
ut in th& Bill by th~ Jo1~t ·Committee. 'Stridhan' means !)rnaments, clothes, 

~tensils, ··and other gifts ,gtven to female at the time of her m~n:iage or after , 
Jllsrriage,. by parents and other· near relatives. Under this Bill it includes pro
perty acquired by women by inheritance or otherwise !rom n male or a female. 
In llll ~pinion 'Stridhan' should not incl~de properly inherited by females from 
lllBle liep-s. . , . . • 

Clause 5.-Simultaneous he1rs: I have already stated above that.the females. 
cannot be. simultaneo~s h_eirs wi~ males and as such the daughter should not • 
be a simultaneous herr WI~ the SO.Ii. in inheriting the property pf an intestate • 
.But as the Seleet ~omnuttee demded to m~ke daugh~r a simultaneous heir · 
With the soil., ,I was mduced to n~ee to the 'VIew that tlie parents and widowed 
~aughter·in-law who are deperrden~ on .the int'estate should. also be simultaneous 
heirs. In my opinion adequate provision· should be· made for the maintenance-
of the above-mentioned persons which will. be legally binding on the intesl;ate's 
heirs. Ptovision should also be madE! for tlie maintenance and. ma~age of tll& ,, 
unma,rried _daughters. · . . . · .. \ · • . . · 
. Heirs · Olass ·I.-If the right to maintenance has to be safeguarded as haS' f 
been done in the 'case df the widow and the··widowed daughter-in-law in 'Act' 
XVill of 1937 as amended by Act XI of 1938 or'the marriage and educatimt 
of unmarri~d girls is to be similar\y provided for; all this may be done by' n 
careful ~djustment between ptovision and maintenance on :the one side and. 
inheritance on the other. Yet In no ~as~ the family' pro]lerty should be allowed 
to dlsintegrate into bits. Women therefore should epjoy limited life interes~ 
in property inherited in this Wfi"J. 1 . · · , ·. • · 

Olause 13~-·stridhan Propert)!~.-I have indicated above that in my opini01;r 
'Stridhan' shrnild ·not include property' inherit~d wh!luher from the father's side
or the husband's side. No confusion arises.!£ .guch inherited property imolves 
woman's limited .estate, ultimat.el:v tOi come .. t0 the intestate's. next male heir: : . 

Succession fu a woman's 'Stridhan' :would varv as the ,intestate wil.s marr!ed 
or unmal'ried; and :according as she wa~> married 'in ·.R-n approved or unapproved • 
form. 'A maiden's ·property, according to all schools, passes in the followin~ 
mder and the smne be continued:~ . .· . . ' . " 

1. Uterine brother;' · ' · 
2. Mother; , . , . · , 

· 3. Father· ' · • 
4. F~ther:s heirs in propinq):lity; · · · . · ' , · · · , · . 
5. · Klnsnien of the deceased herself, that is, her mother's lieirs in order of· 

propinquity. . · · ' , · · , · • · · '· ., 
. Other kinds of. 'Stridlian' should pt~ss as fo1lows :-

1. Unmarried daughter~ · 
2. Married daugMer ~ho is unproYided for; 
8:. 14an:ied daughter· who'·is provided.:for and son simultsil:eously :· · .· 

, 4. !Daughter's so~ or daughter's daughter. ~.nd so~'s son s'imultat1eously.' 
5. Husband. . · · . · . 

. Clause- 20.-Apostasy :/· It is essential.that. the ~tbandonmept ofreligion nnd, 
conversion frOm: Hindu reljgibn ·to 'anbther religiorr must· be •made a ~ound for 
disqualification. · . . , · · ·· · · ' ·. • · · ; 

As the 'Joint Comnlittee has ma_de imp~rtant chantzes anti decided w rep.ublisb·. 
and ~ircula'te lihe Bill :fol.' elicitin~ public opinion, I ~o not desire·to.·dwell upon 
Qther clauses'ofthe Bill. · · ·. . ~ · . :. ·. · , 

1 , Before I close,' I . .regret, I· have •to note ):I bout the megulanty 'of the n.ro-
ceedings o£ the Join~ rSeleet Committee. , Qneme,mber of the. Rau Cothmittee 
wbcr was with us as lip adviser actually t'6ok part ,in .th~ deliberations as a full 
fled.'~ed member of ·the Committee except that he did not 'vote. : · · 

·~.· ,' j -; • 
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- Secondly the eon~ention that has been so fa: observed in th~ Cen~al L~gislao 

:ture that. the members':'f the 9ther .commu~ty,_shcruld not t~ke mdes m the 
· ~ures relating to th!l personal law of thell' s1ster eommllillty, wus broken 
;:e:he dellberations of the Committee by the .~\.!Slim members. . 

•. V. V. KALIXAR. 
, Ns'w Da1il; 

·The 1st September, 19~. 

· I strongly protest .against any social ~e~slation be~g enacted In thete · 
•11bnotrnal times :and specially when the ma1onty of the l!in.du. elected members 

. :are not attending the Centrnl. Assembly:· .It >doea not lie m the mouth of 

. persons whose verif. existence m the 1eg~slature depen~ on th~ pleasure of the 
Bureaucracy to say that. they represent the Congress pomt of· Vi~W and Congress 
Party would have supported theD;~ had that ~arty. been prese~t m the Ass~mbly. 
And even il there is any sub&tance in the1r c~a1m, w~at .Will th.ere he 1£ they 

· wait for the.t Party to come in and ~o not ,pass a leg~s~at10n .wh1ch affects the 
J31ndus and their social and economic structure most V!ta~y 1n such unseemly 
hurry · Besiaes at the present moment the whole attention of the people as 
well ~s the Government should.be to ,ameliorate the food sit11~tion in the country 
and to alleviate the miseries and sufferings of the '):>eople: The Bill affects 

\ the' Bengali Hfndus more than anybody else !!nd public opinion ill Berigal has 
condemned the proposed legislatio~ in no ~ncerte.in te~s. · The condemnation 
would have been stronger if the BJll was Circulated and If the people of )3engsl 
were not living in close proximity to the war zone and ·also faced ,with the 
severest famine since the days of the East India .CompaJlY· These factors alone 
are strong and sufficient to deter the Government from proceeding with a social 
legislation which affects the Hindus· not only. of 1\he present time but the future 
generations to come. ;rJle Bengal Legislative ·Council bas very appropriately 
passed. a resolution that the consideration of the· Bill should be p~stponed till 
sfter the 'war. one of the aims of the Bill is said to be to .embody a Common 
Law of Intestate Succession for all Hindus in British Inaia .. That· aim reme.ins . 
unfulfilled as the ancestral properties of persons. go'Verned by the Mitakshara 
school remain untouched by the Bill and Qnly the separate property (which is 
practically negligible)· of a peraon governed by the said school is iri<iluded. in it. 
The properties· of persons goverjled by the Marumakke.tte.yam, -Aliyasante.r or 
Nnmbudri Law of inberitllnce are also excluded. Then again, the agricultural 
properties in Governors 1 Provinces have also been left out for obvioua reasons as • 
they are not within the jurisdiction of the Central Legislature. · And .it is 
slmost certain as can-be asce~ained from the· opinions received, .tha·t, manv of 
the Provinces will refuse. to pass any complementary legisle.tion in ·respect of· 

" the agricultural properties. · . ' · · · 
A ' Many onhe clauses in the l3ill have been passed. in 'the Joint Commfttee 

through tbe help .of non-Hindu votes.'· Would the Muslims like a Bill afi'ectixig 
their community to be passed .With the help of ndn.MW!lim ;votes? . , 

The proceedings of the Committee have been wholly irregular· as Mr. Joshi 
1t. member of- the Rau Committee took :pal't in the deliberations .of. the Join\ 
Committee•throughout and was .allowed to· examine wd.<iross·exainine· all the 
~tnesse!l who appeared ~efore the. Committee in s-pite of proteste· :from 11ome . 
of \18.' There were other outsiders also who were present during the Committee 
meetings on some days or qther. · ·,. · . . · • · · 

. Iti is 'li~desirable that 111 lloc_ia1legislation affe~ting one pariiioula't' .communi~ 
. should be ,m cb~rge .of a member not belonging to tbe.t community, who, how· 

ever well mtent1oned be may be, is likely to· b'e misin~erpretetf 11nd misunder· 
.~ood by .the eomm~ty such affected. . ' · , . 

I~ is ve.'ry much to be regretted that copies of aepositldn· 6f Witnesses before 
'the Comn'ilttee were not made available to members· of ,11fe Committee and no 
·value has been e.ttached to the evidel}Ce adduced. . . , . 
' The Honourable. mover of the Bill made a statement in the Council ~f-State 
~n the 1st of·.April, 194Sj t~at he will wi~hdr~w the BilJI if any .S~ti tex!i<can 
be shown agamst the prmc1ples. of the B1lt Mr. , Ramapr<?sad Mukh~).'jee,. an 

,I •~ • 
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. ent Advpc~te· of the Calcutta High Court, who g~~e evidence before the- . 
C::Wttee, cited not, one but thre~ Sruti texts against the principles laid down 
. the Bill but ~at h~d no effe7t With th() Honourable mover. Even the modest. 
111 ggestion of Str llroJendra M1tter, the Advocate General of India, that clause f bould be so a.mended that this legislation even if it is passed should not. 
~e into fprce before the other relevant chapters of Hindu Law are enacted. 

fas not been accep~~d. . . . , . . , · 
The JPndu. pubhc op1mon has not at all been consulted by the Rau, Com

mittee or by the G?ver~e~t and if they do .i~ they will find that oppositioDJ 

10 the proposed leg1slat10n lS t ot much greater magnitude tfan the1 e-qer 
agined· ' 

ellll 801 ~f opiclon that the Bill should be re-published and circulated for . 
eliciting public opinion thereon. If the Bill is .taken into consideration in spite
of what I have stnted a~ove, I suggest the following amendments to the 
different clauses of the liiUL . · • . · . 

atause 1 sub-clause (4) . ....:.It. should be so amended that this' Act shall not: . 
come into force before 'the whole of the Hindu Law is codified and enacted. . 

Clause 2 Sub-clause (d) and th& llfustration thereu.nder . ...:..;It should be so• 
·amend eel as to exclude the .Dayabhago. School from. it.. 

(J!ause 2 .su'(}.clause (lt).---:It should be 'so amended that property acquireil 
by e. w:oman by inheritance or .. ~evise (~xcept sri ~~,solute d~vise) or at a parti· 
lion is excluded from the defin1t1on of Stndhana. · . · . 

Clause 3.:.,.-It should be amended and the word "Dayabhaga" be added 
before th~ word "Marumakkatt!lyam" iri .the third line of the said clause. . 

OU!use 6,. Class I ~1).-'The word "unmarried'~ be added· before the word. 
"dauahter" in the :first line. . . 

1 O~use 5, C]ass I (4).-As daughter's daughter .is not conf:l.idered at presellt' 
an heir. ·under. Hindu LaW, she should be. remov'eit from here and placed i.tr ' 
Class TI af£et brother's gon's. son. · . · , . , . 

ClauRe 7, sub-clause. (d).-It should be. deleted and the sentence "Each. of 
th~ In(~state.'s unmarried daughter shall take one~fourth share. tb that o£ & · 

~on" be substituted in its place and the Illustrati'ons be amended accordingly. · 
Olausi!' 12.-A woman should :have, a limited interest over properties 

inherited .by her. It .should be so specially· in the case of a. childless widow as 
otherwise she js likely to take away the)roperty ·to her father's .family or if she 
chooses to re~marry to· her new:ly mamed husband's £amiTy. • ~ " 

Olause '13, Su~~clause (b).-(8) and {9) should interchange places: · · ' 
Clause 18.--Paragraph 2 beginning with the word "Provided" be deleted. 
Clause 20.~Apostasy should be made & disqualification and the clause should 

be amen4ed Meordingly. · · · · ,- , . ' - . . · 
The Schedule.,..,-It should' be amended an~ "The Ca.ste Disabilities Removal 

Act" of 1850 be inclu~ed herein. · · , . 

sus:rL KUMAR Rcw c:HoWD'B;uRY.· .. ' .\ 

\, 

. ·There ·ar~ many provisions of the Bill }vhich. r can no,t s~pport. ·But ~s 'the· , 
Jpin~ Committee· has- recommended republication and recirculation of the Bill, 
no useful purpose would· ,be served by a detailed examinatiOii. and criticism at< 
this stage. Suffice it. to say that I am o:ppos_ed. to some of the. proposed amend
ment.g upon the general principles governing· the 'Hindu. Law of Succession as. 

· also upon. e~oiiQmic ground~. . · . · . . ' . , · 1 

· A. C; DATTA. 

. In o~nnection With clause 5, .the use . of the word "impor~al,l~" to ~uality" -
the changes that have been'made in regar~ ~ simultaneous he1rs JS n?~• 1p. our 
opinion, justified .. w~ dissent from the. Vl.ew: that the changes. made In Clause-' 
5 of the ·Bill or !or tlie matter of that .in any. other clause are of such an 
important· or fundamental character as to justify ·th.e re~o~mend~tion th~t the-
_llil! sh.ould be republished or recirculated. ThE! mam pnnmples of the Bill, .ag 
:we understand them, are· (1) :that there should be a. uniform code of ,wccess1on 

,. 
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· · · · · h IIi<l'a (2) the removal of the @eX·dl~qualification for 
· 1 '{(lr.'aU Hi~dus in Bntts b liti~~.'of the limited estate fot womeni and we :would 

~ lnheritanoo, ~nd (3} the a 0 
.• nnciples have b.een abrogated 'or modified in the 

r~int 9ut, ~at no~e ?~ ~;:e lrnultaneous heirs as originally conte,mplated by 
B1ll. ·.In laus~d to :have added l'arent if dependant· upon the· deceased 
.th~ Bll!.as refed d h:ein law The inclusion of the widowed de.ughtet:.in.Jaw 
and the wid owe e.ug ti r- b • th~ Rau Committee. .It was . considered by them 
was left' an open que~ .on e~sons who "'ere consulted by ~hem. S"ome of the 

·.and s.up~orte~ bl·m;.n~Jals who ·sent. their opinions had strongly urged tbjlt 
.oprgamftods an da~t ;on the deceased should be moved. up .from clar.~ ,(ii) to 

nren •. . epen se 5 and thus ·made simultaneous hell's. The addttlon of· 
class .(hi),, In Claut b ' described as constituting important changes. We are 
these e1rs canno e . · · t' · w t' th 
ther fore stroncrly· opposed to the repubhcati?n. mo Jon. e ma~ men ton ~t 

h ~ ld' t' tth Son as an J:teir to the Stndhnn of the- Mother lD Clause 13 IB 
t e 0~ 1 

IOU 
0 

•• ~ . 
11 

e·hange which radicall:l' alters the, B:U.. It is n necessary 
not. m our op1mon, . . ' · h ld d' ' 

. ~oroiJary to 'the rrincip)e that SBX·d!squoilficntJOn S OU JSa~pe~r. , ,· . 
. . . P. ~· SA)?RU.. I ., •. 

R 1\: KUNZRU. -
R:JilNUKA RAY (MRS.). 
S. N. MAliTHA. 

·' I \ · G.-·B. N!IUANG .. 
H. IMAM:' 

'. ,' ' ·--- ./ .. ·.. . . '· 

. w·e diss~ut fr~m the ~pinion expressed in th~ ·Report th~t 'the Hindu Law 
, Committee should be resuscitate~ to encom;age the iormulaj;10n an~ enact~ent 

llf the remaining parts of the projected Code as the exper1enee .of the l~st Hindu 
Law (;ommittee (known as the. Rau Committee) does n?£ .justify ~uch resuscita· 
tion at all.• , 'rhe l~au Committee produced only .t'Yo Bills, t~e ~mdu I~testate 
Succession Bill e.nd the Hind1,1 Marriage Bill. Both these .Bilrs .m the name ol 

; codificn tion lind Ull\formity seek to n~ake ~evolutionary changes ·in. the very 
· prindples· of the soe1nl.order of the Hmdus m utter d:sregnr~ of ~heir. age-!ong · 
·traditions. Their ptoposals if accepted would lead t.o the d1srupt1on of Htndu 

· · · farnil:es and t:q. the ~isintergration of their family property. without 'any com·. 
pensnting ad~antnges. We hold t.hat. eodifica£ion wil~ make Hindu J,a:W rigid, 
stereotyped and stagnant.· Its process of•ever absorbmg new entrants uito the· 
Hindu fold will be stopped. The picture that Rau .c;ommittee h!lS· drawn of 
codified Hindu Law as simple, easily ·intelligible and capable of being tMnslated 

· into vernaculars for the edification of all Hindus has no -relation to realities: 
J>erhnps 'the Bill under our consideration is th~ most .etiective repudiat;on of the 
theory of a s\mple Code. . . . . . · , · , . . . . · 
. 'fo. draft ,a sunple. code of Hindu Law is ,an almost impossible tasK.·. No~ 
reason hn~ been advanced why the Government ·has changed the stana it took 

, up "'hen the. question of codification of Hindu ·Law was und~r debate in the.· 
· Legislati\le . Assembly in 1921. The Rau Committee can 'be no substitute for 

.the machinery that the· Government then. thought n,ecessary for the carrying 
· out of the ·~tupe~dous task.. It is n?t o~ly more st.upendous to:day in the midst of· 

the most g1gnnt1c struggle m world· a h1story, but the Centrlll'Le~i~l~tura'nc.w bas 
· n?t ~ot ~he powers which it had iri, 1921.. It is necesS!Iry now {o go to. the Pro

VlllO!al LeglBlaturep (~any of wh1c~ .are not even functioning . to-day) . to get. 
,. suppl~rnentsry legislation passe~ mth regard to ',!l.griculturnl I,and' which 

constitutes tlie bulk of th:!l hetltable property .in· the country,· 1t is putting 
the cart before the ho111e \to ask the Central Legisla~ure to enact laws without ' 

, being assured of the support of Provincial Leaislatures beforehand. And if 
· such support 'be forthboming from: the Province~ .a~tion should first be taken 

lmder Sec.tion lOS of the Con~titution Act, under which. tpe Central Legislatqre 
· • . m~:v. be g1v~n. full· PQW~rs to enact complete laws for 11li kinds of prhperties in 

.Dnt!sh Ind1a, both agricultural. and non-agric\)).turaJ: • · 
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. The Bi.8 before us seeks to give. leg!ll effect . to the following three 
rinciplea:- 1 • ' • · • · .... • ' • • 

. f · (1) Aboli~on of the sevets.l .s!stetns of su~ctlsSion obtaining un"der different 
•ehools o~ Hmd~ La~. a)l(l Pt;>VISion for a commb1,1 law of Intestate .Succession 
Jor all Hind~s m Br1t1sh._Iruh~.. . . · . . · . · . .. · · 

(2) Removs.l of sex·disq1lnli~ca~tOn ?~ which ~indu.., Women in general 
have hith,ert;o. been. pre~luded from ~he~t~g- property m variQUS parts of India . 

. (3) Aoohtion of Hmdu Women s hm1ted estate and giving absolute riahts 
of pl'!?perty to women over s.ll inherited estflt~; · . · . . . "' : 

1. We are .u~able. ~o ~ccept any. on~ o-f. the .above principles. The fil'st 
()ne, so w as· simplicity ·1~ conceJ;:Ued, 1s Imposstble of ,achievement ns just 
indicated: ·J?ifferent schools, of· !aw are in vogue in different parts of India.. 
Differences like thos~ betwe~n 1r~tt~,shara and. Dayabhag schools are ~ometimes 
fundamental. They have ptsto~I~al, economic and sociological back-ground. 
They canp.ot wholly be ~erged .mto one .another. Such merger, moreover, iJ1 

· neither necessary nor ~es1rabl~. : Peculiar problems in Bengal necessitated the 
Dayabhag school. of law. It has not been accep~d in other parts ot India in 
.course o:f Centuries; Nor could M.itnl•shara with its cqmplete sway in most 
other parts ·of Ind1a could encroach upon Bengal. Both the Schools hnve 
de"elo~e~ their ip.4ivi~uaHty so~etim~s exclusive of each other. It ·is not easy 
to aehteve any orgamc. synthesis, whiCh may be acceptable. to the Hindus all 
over India. Any meclianical blending may· be disastrous: · 1 

1 The· proposed )a.w ~ill mostly affec~ Bengal, A&snm and certain portions of 
()rissa g~verned by the l;>ayabhag school of lnw. The other 'Provinces. where 
:the Mita~sha~a ~Jaw prev~ils \~~11 ~ot. be .so much afiec:ted. The separate pro
perty wh1ch Is mcluded m th1s B1ll of a, person governed by the Mitakshara 

1 law is practically negligible. The anceStralpropertie& are not affected'as 1they 
Jl&SS by survivqrship as distinct· from inheritance. · . . I 

On li reference by the Governor. General of India. the Federal Court has held 
· th~t 'succes~ion' in the Est III of the 7th- Schedule of the Constitution Act, 

includes survivorsbip. This Bill excludes.' from · its operation cora.rcenaey 
properties governed ~y the Mitakshara lAw'. After· theil' exclusion it 'is abslll'\l · 
oo say that tbe Bill gives a common La~ of Successil)n to the.whole of ·B!'itish 

, lndia., . . . . , • • ·:. I ' , • . . , ' • 

t The proposed provisions,· there~ore, will not achieve· uniformity inspite of the 
1adioal changes1 it will introduce. This Bill com'Pletely justifies the opiU.:o:J~ 
expressed .by .John .Mayne on 'the question'. That great jurist reg~rde'll codifica
tion of IDndu Law, as. a. mi~acle.. He said~ "The age of miracles has passed 
and I he.rdly eXJ?ect to see a code of Hindu Law which will satisfy th~ trader 
'3lld the agricultUrist, the l'unjabi and thel3engali. ana the Pandit.s·of :ijenares, 

. :Rame's'i'(aram, of Anu~itsar and 'of Poon,n. 'But, I can imagine a .very beautiful 
:and specious code, ·which .should produce muah more dissatisfaction and 'expen~e 
than the law as at present administered." :With unconscious humour the Rau 
{Jpm~ttee quotlls this. very passage in its.report. (Page 12.). . · .. 
. · U. As to the'.seeond'Question, .1Jiz., the so·ealled removilJ. of sex aisqualifiaa
tion our·dissent is most emphatic .. That women are considered of less import-' 
ance th!Ul men in t4e...matter of inheritance in :EJ'illdu society is not sex disquali- 1 

fication, as. such. But apart from. this big sociological question let1 us consider 
Sha~tric a.uthorities qn thf! subject. Our ·colleagues also ol!tensibly rely on 
·litem, though we have not been. shown any authoritative text from the Sbe.stras 
which supports inheritance ·by women in the way provideil for in the bilL ·Mr. 
Joshi, q1;1e of ihe members of the Rau C.ozrimi~tee, sat on the Joint CommiH~e, 
acted as if he were a member of ili wifliout a vote and was allowed to exanune ' 

I :and: ..cross•examlne all the witnes~es who gave evidence before the Committee 
(we do n:ot know under'what rules he. 'did so inspite of protests from some 

.memberil o£ the Joint Committee). He also could not heln us in the matter .. 
lie ~uld riot translate and explain Shastric texte even in· non-Vedic Sanskrit 
_:when. requested to do .so. It is indeed very daring to assert as has been. done 
lll tbe report that '!t must be premised, and s.ll the scholars agree, that .moat; 

I · ~f tbe vast Vedic literature has. been lost-Jittle,r~main in it of 1positive• Jaw' •. 
'I 
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· W d . "'t. underst~nd· bow.. the absence of auth~rity, for wha.teve,r ;eu~n 1·~ · · e o 110 
p • 'l'h · th 't f · le 't ·, ,. · be can itself be an authonty. e· au or1 y o many re van texts has 

be~~ ig~ored with this remark-''~eliance IS .Placed upon other p~ssages alsq 
h' h have not been referred to. by any law-giVer. 1f reference to 1t by a law 

~v~~ is to be· the criterion of a passage be~ng an authority< our colleagues will 
~nd themselves is a quandry. F.or both th1s ~eport and. t~e. report of the Rau 
Comnlittee almost entirely depend.. on Quotations of J ~~lllllll' and Savarswami. 
of which ru) mention has ever been. made by any law-g~ver. . . . . 

, We are constrained to say that the i~terpretation put on ~everal te~ta by 
· the Hau Committee and our colleagues 1s. ·not correct.. The mterpretat1on or 
Manu (IX. 130) given in Rau Comnu.ttee's Report .. (page 15) 1s obviously 

.misleading, for it refers.to an appointed daughter, who.1s brotherless, and who 
thus tnkes the place o~ .a son and. is by her own .son meant to perpetnat~. her 
father's line. Dr. Dwornkanuth 1\Iltter, another member ofthe Rah Comm11te·e. 

, has quoted Jaiinini nnd $nvar$w&mi ~ his .book 'Fosition of women in Hindu'· 
, . Law'. One fails to ·lind reference t9 mtentance Ill all- that he quotes. He· 

evidently twists interpretation of the texts to suit his pre~onceived theory plb
pounded in his thesis1 ~he· Rau Committee al~o .'failed t9 ~ke into conside~ation 
that simultaneous hell'sh1p of the daughter With the son IS expressly ·forbidden 
by the Vedas (Rigveda. Samhita'ill. 31. 2 and Nirukta. ID, 6). It is regrettable 

· that neither Prof~ssor· Deshpnnde; with his erudite knowledge of DharmaS'hastra. 
both Vedic and non-Vedic nor Mr. Ramaprosad Mukherjee, the well knOWtt 
advocate, and the robust representative of the Brahman Saba, both of whom 
placed before -the Joint C.ommittee irrefutab1e Shastrie. Texts, including Texts 
from Shrutis, to pr(}ve conclusively thnb lemaTes carinot inherit in the presence 
of males, could make any impressio~ on our eolleagues, i.e., the ,majority iii 
our Committee including amongst them the four non-Hindu members.· . 

In the opinion of our colleagues, to give the right bf inher:tance to women · 
is advancement as it is progress towards .removal of sex disqualification. Bui 
advancement is a relative term; They forget that Hindu society is based on , 
the pa~rilineal fa:nUY froll,l' the • Ve.die t~mes: I~ is .t~e man who. has the 
obligilt10n to c0ntmulilc the line by settmg up t~J!d mamtamlllg the fam1ly. The 

· ' woman has no such responsibility, · If she gets any n10ney. or proper.ty she gets 
it only for enjoyment. · There 1cannot be any rights without relative duties and 
responsibilities. Even Ra u Committee in their Report (page 15) state that . 

. ''under Hindu Low thll son is U9-der a ,legal obligation to maintain, amongst.
others, hill aged parents, while a daughter is not.''. But it will be seen thati 
under bhe provisions of this- Bill. a daut.'(hter will inherit from her father, from·-· 
her father-in-law and from' her 'husba.ild without any responsibilit:~~ but to use· 
and enjoy , the property herself as she likes; t):te · son will have to . .share his 
fathe'r's. estate wi* his mother, sister, widowed sister-in-law. and· deTJendent: 
pllrents of his father and will be exclush:ely burdened with the responsibility of 
'continuing the line and maintaining his paternal family. 1 Thii iS really remova.i . 
of s.ex disq~ali~crition _ witli -vengeance I Apart "frol!l Shastric Tnju'nct:ons, . 
ecnnty ~nd JUStiCe demand that the daughter should not be simultaneous heir 
with the son. · '. · ' . ·1 . _ · · - .. ' 

Another ve~v importimt consideration in thls connection should not be lost 
sight of: 1 The paramount consideration in any change of law .of succession 

. should be tbe.~eneral desire of the prope~ owners about the'way in which· 
their property should be devolv~d aftier their death.. The laW} of su<lCession was ; 
ohnnged in England by the law of Property Act, 1925. · The Govemmenb 
Spokes~ en, Sir Leslie ~cott, ,the then SolicitQr G~neral, enjw1asised . that th~ , 

' · • ohan~e m the law was· !D conformity. with the general. desire of the . properlly 
. owners as eyidenced by the examining df: Wills in the Summerset Hou~e. The· 
report here gives the Jist of ;women's associations vho desire- the chan!l'e, but · 
makes no referen~es. whatsoever to the general desire of the -property 
owners. T~e benficmnes are. heard and ~re being assis~e.d in dividing the ?oot!t .. 
~\\~ there I~ D? ~qncem abO'P,t• those '\VhOse property; IS to be SO merc1les,sty' 
~1y1~ed. T~us: 1s lp:!J\~Pef. ~etho~ of app~a~h i,n invasti'ga;~ e.n:d' the co~· 

,oht•lon c~noli hiiJ\IBt.~., ... ·:. . . .• . ·. ' , . · · .. 
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m: The third principle, i.6., removal of widow's limited t te .· b' b I 

~ ... nary from the second one. The widow should not get besl ate Ist u . a. 
· ..,.. rt h inh 'ts I a so u es ate 1n the prope y.· s e en · t must be remembered that tb ts tb 
Jimited estate in lieu of maintenance. It is not inheritance ~ wonhnn 'ge & 

Co!llmittee failed to distinguish bet.ween women holdin su~ The Hnu 
and" women inheriti?g property. J aimini ana ' .Apasta!b~~ :~. k ~lroperty· 
olflling and posses.sm~.property. ·.But Baudhayan speaks of inh \ ~om.: 
8 wo~pan has. no liab~ty .or responsibility to discharge, all that :~e ~~~~~ tbe
prope~ for IS to. mamta1n hers~lf and so she g~nerally holds it in trust for 
lhe neit male he1r. Property may be allotted even for h b · · · 
Jltllrriage, but not absolutely. Even where the d~ug. hte . h 'ter. upthrmgbmg or, 

· · ., · 1 h h ld · · · " r m en s m- e a sence of 8 BOD, Ill prmc1p e S e 0 S It Ill trust for her. own son., . . 
Reference may_ be ~ade hero to ~he religious aspect of inheritance. (:nly: 

tho~.e who can. offer spmtual benefit to the deceased ore entitled to inheritance
and ~9 women, even daug~ters, -nre not capable of •doing so, they cannot claim 
inbentanoe ~nd absolute r1g~1t to ·property. · , 

Apostasy should be a disqualification to succe~d. · 
. In ow; opinion the Hindu Wom~n'& right to property Acts of 193.7 und 1938' 
should ~e repealed as even acc?rdmg to the· Ra11 Cqmmittee thesa Acts have. 
prove~ to be t?tally un~orkabl~ m pnctic~ and it hns not been easy to interpos&'. 
~e md?~e~ daughte~-m-law m the li~t of heirs. We str9pgly believe that if • 
mtezyo~1tion o~ one w1dowed daught~r-m-l.aw bas caused so much dislocation in 
thll' soc1al order and the scheme of mherttance; this ·Bill which seeks to mak&~ 
simultaneous hei~s -~ so !llalll.relatives including even the daughter in· pr<sence 
?t the. son a~ rad1~all~ chang~.s the orde~ of "inh~tritance is bound to create 
mnumerable difficulties m working. · . 
' w.e r~wet, w; have . not. bee.n' :favoured' wit~ 'replles i:e~eived' ~;) the 

questlOI!!I.lre and letters Issued. by the :Rau ·Committee. These paper~, would. 
have been of great he)p tb 'us. · · . . '. · , · . 

· Before we examine the Bill clause by clause we feet comp~lled to' make 1 
one more general ob~ervation. • In recommending ·the revolutionary .changes in. 

·the Hindu Law of Succession the Rau Co!llmittee have shtrwn .lack 'of grasp of 
the fundamentals on which the ,Hindu sociE:ty is )lased. · It is generally recog~
nised that the law o£1succ~ssion i,s closely interrelated to the law of marriage. / 
The prohibited degrees_ in ma~Tiag'e :ecognised and enforced by H:ndu Law, 
have no parallel elsewhere in tl:)tHvorld, and coD;sequently the Hindu Law of 
succession "interdicting WOD)6Il from inheritance, as such, is. uniqtie. The: 
systems of law where proliibited degrees are' different, succession hy women iS. 
possible because property is kept in _the family by the marriage of persons in 
close -relationship with each other. For instance, marriage between cousins is;. 

·allowed· and is common in the Christian and Muhammadan societies. Such · 
a marriage is highly ince~tl:!ous accprding to Hindu Law and is greatly abhorred 
by the Hindus, So long ils soiliety is based on private property the natural 
desire, we n:iay say the natural instinct of keeping the property in the family •
.cail not be ignored. , . It is' because the .. marriage. between: ·near relations is,, 
pl'Ohibited. by Hindu Law; that i~ was necessary .to exclude d!lughters fro$ 
inheri~ance as that· would :have meant property being ,broken up and portions. 
passing . tq · distant families. The Hindu Law-giv.ers respected . the science of
eugenics whep they laid down. tlie prohibited degrees in · man;iage. And they · 

'respected. the property instincts of man when by excluding females from 
inheritance they provided for . the property being kept in the families. . · 

A woman when ahe marries passes completely out of her faTher's fa,mily sll<l 
becomes completely merged in her husband's family. 011r law !livers who had 
s~uclied the' sci,!)nce of sociology perhaps s. little bett,r th.an our ardent reformers. • 
d1ctated by the. conferences of so11iety ladies, recognised. that one of the. most 
potent causes o! marital unhappine'ss was retention of the wife's interest in her" 
father's f!lomily.. No intere~ can be of inore potent influene~ than the interest
of property, And· therefore they p~ovided tha.t' a married ~man should have, 
genera~y ~peak}ng, no interes~. in the paternal ~ropetiy.: The Rau Committee--. 

·' 
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·;have signally failed to vie,; the ~dU: Law imd; HindU" ~oei~ty as ·a seient' 
:whole and we feel that they are ent1~led to no eo'?;men~a~on- ~ that regard.~· 

Definition.-We d~ not .. a~~e WI~?· th~ .defimt1on ol Stn.dhan' whieh has 
,been made far too .w1de. S~dhan orl!pllally means ornam_!lnts,· clothes ' . 
utensils. an~ gifts g~ven at1 the twe of ma~nage by parents and otller' near r 1 ' mons. ·~tridhan' under '.this ~ill. mea?~ ~u prope~y acqulred by wo~ a. 
by iohentance. or 1 othemse:. Stridhan should. not .melude property. inberit!d . 
fr?mmale~. , · 1 • • . •• . • • , 

. Clause 5.7-Simuitaneous Jleil's,'-\Ve .11~e emphatically. of' the ?P~on: that 
,daughter should no~ be II SlmUJtanedus h;e1r and that the es(;ate mherited by 
females should be limited Hindu Womep. s~estate . and not >absolute estate 
We have ·given ~ur reasons in detail ab~v~. Parents s?o~ld ~;~ot be ~clud~d ~ 

. ·.simultaneous he1rs. But· adequ~te prov1s}ons legally bmd1~g on the -mtestate's 
heirs should be ~~~d~ for the m~ntenance ~f all w~om the mtflstate was morally 
'bound to maintam, 1.e., ·the Widow or w1dows, the depeQ.dant parents the 
·widowed d!lugter-in-le.w, the widowed gran.d · daugh:ter-in-le.w, the wid~wed , 
:.great grand daughter-iii-law. The maintenanc(l and marriage o£ unmarried 
. .daughters, fatherless grand daughters, an,d fatherless and grand fatherless 
_great grand daughters, .of the, infestute sh~uld likewise be provided ~or. 

1 Heirs Cu1s8 I.-If the right to :Qlllintenance is to be tll\'Iled into share ns ,has 
been done in case of the widow and. the widowed claughter·in-lo.w in ·Act X'Vili 

,of 1937 as. am'ended by Act XI of 1938, or th~ md!Tiage and education of uu •. 
. married girls is to be similarly proyided for, ull th~s may be t1one by a- careful 

, · adju~tment between provision nnd maintenance .. on the one sid!l and inheritance 
, on the other. Yet fu no cas(l the fdmily prbperty should be allowed to disinte.·' 
grate into bits. 1 ·Women therefore, should enjoy limited life interest in. pr~perty 
inherited h:l'bhis way.' The ~nmarried daughter may get u fo11rth oi her each 
'brother's, share as e. guarantee, so to' say, age.in$t her marr:e.ge main len ·nee 
·.and . educational expenses. In this arrangement for the ·unmarried • diiughter 

,·our ·witnesses were unnnimo~s a~ was al~o the Comt!llttee. : · : : · 

Daughter's daughter is not lm heir •ut all anc1 is. considered a. distant iela· 
·tion. She should n6t coJhe under Class l bu~ in Class II, a~ter brother's son's 
,son. 

Clause '13.-Stridhan Property.;-Vy'e have · lndi.oat~d above that in o\lr' 
.opinion 'Stridhan' shoulq pot include prop~rty inherited from: males whether 

· from the fatper's side or from the husb!\lld 's side. ~b confusions arises if sueh 
:~erited, property invol~es ~on:eri's Emited estate,. ultimat~ly to come. to th~ 
:mtestnte s next male he1r. ·. . , .. . . 

, Barr~g this,· tbe.intestate's 'Stridh~n; sho~l~ be' inherited in th~·foliowina 
•order; vtz.:- , . . .o 

. (1) daughter, , (2) s~n, · (3) 'husban~, "(4) daughter's son an~ datighte.fs 
.~aughter, (5)' sons son ·and son's daughter. , 

1 

Clause.' 20."":"A~ .we. have already s~id; it is essent.:al that the ab~ndonment 
··of the Hmd~ reli~1o~ .and conversion iri to another religion must' be made .. a 

, ;ground 1or disqualification. from inheritance. · 

d As ~he !oint Committee ~as d~c:ded thnt.the ·Bin s~·oula"be i:eciroulated,: we 
·. o not des1re to dweJl.upon o~er clauses.of.the· Bill. . . . · • · · · ' 
. · Lastly we note with extreme regryt the fla.,orant breach in the' ~se ~f'thls 
Bill of the s~lutory. .convention that in consideration of social m~asures affecting 
~: CO~m~lty 9,nly, members belo!Jging •to other coinmuilit:es should not take· 

· P · u~ ~n t~1s c~e ·the non.-Hin:du members ' taken into the Committee 
.:o~:~ In ~:Ibera~o: 0~ contro1ersiaj questions npd. influenced flie aecisions 

· . d ~h H~d e, b at m almost all cases against the wishes o£ tl;te majority 
.e • m Jl mem ers. 1 • ~, • ' .•• 

4 1 
. , , . 

. Nz'LAK.AN?,'HA DAS,. · • 
. BAlJNATH l3AJORI.~.' 
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'we fll'~ of ~p'ini~hhe.1rsimultan~ously with o. chancre in the LB.w of Intestate 

·.Succession a; .proposed '~y us in· this. Bill, Gover~ent should ta.ke steps to 
repeal Act XXI of 1850 m so far .as 1t affects succession to the property of a 
}lindu in:teste.te, so·:that.ren.unciation of the,Hindu' religion may be e. bar to . 
jnheritance under ~he Hindu _Law. Ther.e is a strong feeling in the Hindu 

,community which we share. that apostasy, ,i.e., change of religion should be a 
disqualification fp~ inheritanc~, in , the case of a Hindu.\ Whether the Act of . 
1850 should be dee.lt with eeparately or the change . that we desire shoula be 

.'effected by 'the insertion of a suitable provisi,on _in the Hindu ·code, Part I 

. (Int-estate Succession) Bill is a matter \vhich we leave to Government to decide. , 
All that we urge _is that a change of religion should in· future disqualily an 

. 'heir in the abs.ence 0~ an' express. will to the contrary from 'inheriting propertY 
under the Hindu Law, but conversion to sects or creeds of I;findu origin such 

:. 118 :BI!ddhis~,.Jaini~m, Sikhism, the Brahmo Samaj, the. Prarthane.'Samnj or 
, ·the Aryw Samaj should not be regarded as a disquaUfication. We .make this 

i!Uggestioh as w~ have been impressed with the strength of Hindu sentiment on . 
. this 'qu~stion, and as we think tha.t it is intrinsicully soun~ and not inconsistent ~ 
' with any principle of freedom of conscience in which w.e believe. . The property· ' 
·-to be disposed of in the case, -of. a Hindu intestate is after aU that of a Hindu 

· , 311d. it may reasonably be assumed that he 'would have llked it._to go to heirs , 
-who profess his ·religion. The Hindv Law ·treats apostasy as a disqualification 
~for inheritance. We can see no reason why this provision of the Hindu Law 
~should not be· given eJ1ect to in thP. case ol successi~n to-~ Hindu intestate. 

H. N. KUNZRU. 
P. N. 'SAPRU. 

,. 
,.,. 

s.·.N. MARTHA; 
j ., 
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, (As AMJ!NDEP BY TBB_ JOINT QoM&HT!EE.] · . , 

(
Words underlined or si4e!ined indic.ate, . th~ ame~d"!ents, auggesfed by '.tfttr • 

. Committee i aster~sks md1cate omtsstoos} . · . . 
A Bill to.ame~d and codify the HindU Law rala~ing t.o.intestate:II~CC!l$Sion. ' I 

•' WHEREAS it is expedient to amen~ an~. codify,; m .succesSIVe ·Stages, ~e 
h 1 of the Hindu Law now in force m Bnt1sh India i . 

w ~~D WHEREA~ it is ~xpedient forst to n~end and c~d1fy the general law of 
intestate succes£11on i . 
, , It is het;ebY enact~d as follows :- , 

' ' . PRELIMINARY. 

· , 1. Short title; extent, a.pplicab.ion and 'commen~~ment.-(,l) ~his Act may be 
called the Hindu Code, Part I (Intestate S.uccess10n). . · · . 

·· (2) It extends to the whole of :British ~dia: . ' . . _ . . 
(3) It shllll apply to anrpersou who, I~ this Act we~e not 11\ .force,, would 

be governed in matters of mtestate successJ.Qn by the Hmdu La\1', but. 1t sha1 

. ' ,.not (nPf~Y;icultural land except !n. ~he C~ief. Cp~missioners · Provinces,· o .. 
• · . (it) to a,ny estate, which: descendS to a smgle heir· by a. customary or other 
' · rule of succession or by the terms of any grant~ enaatment . , · 
.'. ( 4) It shall come into force on the 1st 'day p£ J:annary, 1946. . . . , . '. 

Definitions ·and interpretation,.-(1) In this. Act, unless there is anything · 
repugnant in the subject or context,- · · · .. 

(a) one person' is .said to be ~n (,'agnate" (gotraia) d£ another; if the two are 
related by blood wholly through males; · · · . , . · .. 

(b) .one person'is said to- be a ''cognate" (bandhu). ofa11other, ~ the t~o are 
related by blood, but.nqt wholly thr?ugh males; . 1 • , •• • • 

. (c) "heir" means any person, male or-female, who .ts ent1tled to succeed: 
to the property of an intestate under this A at; · '· ' . 

(d) '-'heritable property" means property .which belongs to an .intestate in 
his or her own right and passes, whether he dies leaving male issue or no~,.. b:r 
inheritance as distinct frOm survivorship; · . . 1 

· · I ttU.trat./IJn. • · • · · · • 
All property o( a Hindu govemed by the Daya.bhaga School of Hindu LaV( is heritable 

property, aa it passes by inhe~tance and not by survivorship; soc too is the separat~ pro·, 
~erty of. a Hindu governed by any l\lltakshara ifchool of ;Hindu Law1 as also the property 
In tpo· handa of the last surviving coparcener, as such property also passe& .by. inherita.noe· 
anJ not by· surv~vorafilp. · · · . · . · 

li *· - ' * * ' *· 
i!)_ "reln.ted ''·means related by legitimate kinship, and a~y word expressing-

relation&hip or denoting a rel
1
ative shall ·be construed accordingly; · , 

(f) two persons are said t6 be,related to· each· other by.* "full blood" whell! 
. they are descended from a t•ommon anaestor by tlie .same wife, 'and·by * ~·half: 

blood" when they are descended from 11 cominon 1\llCestoli. by diffe1·ent 'l'(.iyes; 
(g) "son" includ~s a dattaka ·son, du~yamushydyana- son and kritrjma son,· 

butnot a ddalputra;: and dattaka wn, ,dwyd.mushytiyana _son, kritrima son. and~ 
lidaiputra have the same meanings as in the Hindu Law; · . 
~ "atrldhana'.~· m.,eans property acquired by a woii_lan by inheritance.· ·or

devise, or at a partition, or by way of absolute gift in lieu of maintenance or 
arrears of maintenance or by gift from,a relative-· or' stranger before, at, or after· 

' her marrtage,. or by her own skill or exertipns, or by p~hase, or by prescripti:onr 
or, by any other .mode whatsOever. , . . . 

(9) :W thi~ Act, unless th~.re i~ anything repugnant in t~e subject or context, . 
words 1mport1Dg the masauhn~ gender ·shall not be taken to include females,. 
and for the purposes of this Aot,- ., • ·. .. r ' 

'(a) a person ie Cleemed to die intestate in respect of all property of which h&. 
or she has .not made· a. testamentary disposition capable of taking, effect~ ' · 

. * ' * . ,-- . * . 

I. 
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_Jj the do~cil13 of a ~e~sou to w~om t~is Ac~ applies _sliall be detennined in 

accordance ~tAt th~ provJB!ons con~amed tn sections 6 to 18; both inclusive of 
the Indian Succesfii.On.Act, 1925 {XX:XIX o£),925): ' · 

jg) when:' an •adoption takes pl.ace:,~ · 
(~ in the case of a dattaka _spn, the nM:ur&Hie· is:severed· and is' replaced 

by the _tie created by the adoption, . . • -,. . 
- (i1) m the ,c~se, of a dutydtnushyayana son, the natural tie continues side by 

~de with the tte created by the adoption, . . · 
(iiij in the case of a kritrima son, the natural tie continueer, while the tie 

.crea,ted by the adoption is· limited to th~ person adopfed and the· person or 
persons adopting him.. · · 

• lllu1tration. 
A adoptll C, sori of B. C has' a son, D, born to him after the -adoption, Then, 

1
for the 

,purposes of i~heritance', the folloWing consequences• will result, depending upon whether 0 
wa• adopted as a tlattaka, DwydtnusAytiyana or kritrima son of A. · , 

If c. was adopted as a dattaka son, he becomes the son of A and ceasea to be · the •on 
o01 B: He allio becomes the grandson of A's father and the· nephew of A.'s brother, and 10 
·lD· He ceases to be. the grandiion of B's father and. the neph6w· of' ll's brother. Like· 
...vise D becom<~~~· th& grandson of A but not of B. 

If C wa.s adopt"li as a tiwyat/IIU&l•Yayana so11,' he becomllll the son of A, but continneo to 
. be the son of B liS ~ell. He also becomes the grandson ot A's father and tho .nephew of 
.A's brother, J-ut ccntmues as well to be the grandson .of B'~. father and the nephew of B'i 
. brother; Lill.eWise, D becomes the gtan:dson' <If A, and of B as well. • · •. 

If C ,was adopted as a kritTima son, he becomes the son of A while' continuing to be the 
,80n of B as well. He does not, however, become the .grandson of A's father or the nephew 
oJJf A's broth~, but remains the grandson of B's father and the nephew of B's brother. Jl 
.on ,birth, becoi!U!s the grandson· of B and not of A. · ' · 

3 .. Application of Act:-This Aet regulates the .succession to the heritable 
'Pro.perty of a person to whom this Ac~ applies, other than one governed by the 
'Maruinakkat.tayam, Aliyasantana or Nambudri law of inheritance, dying intestate 
:after the commencement of this Act, in tlie following cases, namely:-.- , 

(a} where th~ property i$. movable propedy, unless it_ is proved that the 
intestate was no.t domiciled in British India ~.t the time of ·death.. , · 

(b) where the property is immovable property situated in British . ,India, · 
whether. at the _time .of .death ~h,e .intestat~ was, domiciled .iti' British India 
oOr not: ,' 

, ' 1 '*' .' • •.. ' I. ,* J I • +.;- ·' , * r' 

Provided * that·upon the death of any woman who at ~he coinmencemertt of 
this .A:ct had the limited estate h"llown a9 the Hindu woman's estate II) any 
·betitable:}lroperty, such property sllall. devolve on the per~ons who would under 
this Act have. been the heirs.of'the,last full owner thereof if he had died intestate 
i\nmediately after' her:· · . . ' . . · , · · 

. , Succmio~ to the property of males. , 
• 4:: Devol~tion ofheritablc propert,y of male~t.-Th~ herita~le prope~;y of a 
m~le intestate shall devolve aecording to the ruleiil la1d down m thts· Act,..:,.. 

(a) upon the enumerated heirs referred to ~ ~e~tion ~,if any; · 
. · (b) if, the~e is no enumerated ~e~; upon· hts .agnates, if any i. _ . _ 

(c) if there is no agnate, upon h1s ao~ates, if s,ny; • · . . ' 
(d) if there is ·no .cognate, upon the.'h\ll,l'S referred to m s~ctton .10, if any. 
o.· E~u.merated heirs.-The following relative~· of an intestate are his enu· 

·1 
me1·ated: lieirs:.:.... ' . . 

,m1183 ),_:_Parent, widow,* clescenda~tR 'and widow of descendant::,. · · 
(1) PsrentsiiTependant iin the intes~ate, widow, son, . daughter, s~~ ~ . 

. widow of a'. pre-deceased ·son, and eron of a pre-deceased ~on' of a pre·d.~c~ased 
· 110n (the heirs in ,this entry 'being·_ hereinafter in this ¥t. referred to ,as SII!lul· 
. taneous heirs'\).' ' ' 

. (2} Daughter's son. 
(B) Son'& daughter. 
(4) Daughter'$ daughter. 

' . \ 
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Cllm II.-:Mother, father a!ld his desoe~a~ta :- . . • . 
.. (l).!lfother unless, ~8 d~pendent on the intestate, she. he.s inheri~d ~ 
heir included: iii entry (1) o. Class L . . ' , 

(2) Father_ unlese,. as d~p~ndent 1o~ the ~testate,' ~~ has .inherited ~ ~ 
heir included iii entry (1) of Class !· , . . · · · . • · 

(3) Brother. . . i . ~ ' , ·~· . 
{ 4) Brother's son. 
(5) Brother's son'~ eon .. 
(6) Sister. ! 

, (7) 't!ister's son. 
· 1 . (8) Brother's daughter. . . . . ,. . 

(9) S1ster's daughter. , ' . ' . . . . · 
, Class III.-Father's mother, jatber'B fath~r and his ~escendcmts:--

(1} Fath!lr's mother.. ; I 

(2) Father's father. 
(B) Father's' brother. , 
(4) Father's ~tother's son. 
(5) Father's 'brother's son's' sou, 
(6) Father's sister's .son. . . . . . · . . . . 
Class IV.-Fath9r'~ .father's mother, father's father'~ fathe,T· and lti~ · d_es-, 

ce'ndantB.:- . . 
• (1) Father's father's mother~ 
(2) Father's father's' father .. 
(S) Father's father's brother. • 
(4) Father's fath'er's brothe;'s eo~. · .. 
(5) Father's father's brothers sons son. , , ·. · . . . 
(6) Fatber's father's .sister's son.· . · . . . . · .. . • 
Class ·v:-Mother's mother, mother's father -and hts descendants:.:... 
(1) Mother's mother. · · ' · 
(2) Mother's father. 
(ll) Mo'ther's brother .. 
(4) Mother's brother's son.' . , 
(5). Motller's .brother's son:s son. . 
(6) Mother's sister's ·son~ . 

. . 6. Order of 8ucoessi9n. amon.g enumerated heiri.-Among the • enurn~rSJ.te<l 
heirs, those in one Class shall be preferred to these in any succeeding Class; 
and wjthin each Class, · tliose included iD. one entry shall be preferred ~o thos& 
inolud'ed in· anysucceeding,eutry,. "\'bile those included in the·. eame entry shall 
tuke together._ . . , . .· . · 1 _ • 

' , · ll!mtrations. · · . · 
: (i) The SDI'Viving tel~tives of an .intestate ,are his WtaQW, his mother \!>nd his .fathei's. 

father, The widow who is in~lu?ed in· Cll\lli I i.s preferred to the mother who is ,in Class II 
and the fa!lwr's father who IS m Glass III. · · ' . . / ·, . . 

(ii) The survivi~g relatives are.two daiigh!Alrs and a son's daughter •. -T.h& daughters who-: 
are included in entry (ll of Class I are preletred to the, son!s daughter· who is in ®try (3} 
of the snme Class, and tlw twq daugh!Alrs take together. . . · 

(iii) The sui'Viving relatives are 1> '~ow, two sons; three· dallgliters; 'two gra.nd~ons liy 
n pre·<lcceased son !Uld ·a ~reat-grandsoil. by another pre·deeeased son's pre-deceased son. 
,\11 of them, heing enumerated heirs iricluded in entcy (1) of Class I, succeed simultaneously, 
no one exelndi~g the others. · · · . ' · · 

7. Manner of distribution among simulta.nemls hei-p8.-The distri~ution of an 
. intestate's prop~~y amo11g' the simultaneQus heir!J in entry (1) of Class I s.hall 
·-take place aceordmg to tbe:following l.'llle~, .namely:-:- · · . 

· · (a) The intestate's widow, or if there is more. than one widow all the widows.. 
together, shall take one share. · . · ". · · .· . :. · 

(b) Eac.h son ofthe.Uitestate- shall take·&ne share, whether he was undivided 
or diviqed from, or re-united with, the intestate. · · . · · ' . . 

(c) &ons, sons of pre-deceased sons, ai.vl' somi of pr~-de~eas~d sons· of pre·· 
deceased sons, shall take ~er stirpes,' that is to say, the sons of a' prelde~ee.se~ 
~nn,shall take ~he share :Which would have been,~~ken by,him if he had been ~Jive, 
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tithe tilll~ of the ~tiistate's'death;·and likewise, the· grandsons of a pre-decell8· 
ed son shall t~ke the sha;e which their ~ather would have taken if he had been~ 
Uve st the time· aforesatd. ·, · ,. · · · 

• (d) E~?hl of the. intestate'~ daugh_ters shan take half a share, ,whether sh~ 
is uJllllarrted,. marrted or a. wtdow ;· rtch o~: "POOr; and with or without issue or· 
possi~ility of ;ssue. · · . . . . , . · , · 

( 6) Ea~h parent sh~l ta~e one-etghth of a share; but any property so inherited 
shall on his or her dytng ·mtestate devolve upon the- heirs of the· Ill testate son 
[l'otn whom the ··p~operty was so inherited: in the same order lind accQrding t()• 
the sslll~ rules: as. would have applied if ~he property had been his and he ltad': ', 
died intestate· m rel'lpect thereof at the ttme of the parent's death. 

(f) The widQw of a pre·d~ceasea.son, if she has no son or son's son surviving, 
shall. take half the share ·whtch- her husband would have received if he had been~ · 
alive at the time· of his father's dea-th,' and if she ha.s a son or son's son surviv:. 
ing .sh~ shall take one-fourth of thE' sha~ whiah her husband would have re·· 
ceived if he' had been alive· at the time. of his fnther's ideath, and the son Or" 
Sl)lnds?n's: share: receivable under clause (c) of this section ehall, be reducect 

1 accordmgly. . 
1 

• • 

(i) :1-he. surviving rela.tives of an Intestate are- three 'sons' five grandsons by a .' pre--· 
decea!ed son, and two great-grandsons br n pre.deceased son of' another pre-deceased son. 
Each, son takes l/5th of the heritable estate, each grandson 1/25th, and each great· 
grandson !flUth. · . . . ' · . . 

(il) Only a widow or daughter, and no other simultaneous heir,' survives an intestate. 
The widow or daughter, as the case may be, takes the whole of the heritable- estate. 

(ii1) The aurvl~g .relatives of an intes~te are two widow~, ~ divided son, two undivided! 
oons, ~ unmamed daughter, tw~ -mamed ~aughters, 81 Widowed dau~thter, . ·and four · 
grandsons by a pre-deceased son. The two mdows together take one share, each. of the · 
three sons· ta,kes one ~hare, .each of the four daughters takes 'half a share, and the four . 
grandson~ together ,take one share. Thu&, each widow takes l/14th of the heritable estate 
each ion l/7th, each ·daup;hter l/14th, and each grandson l/2Bth. ·. ' . ' 

· 8. Oriler ,of stiocession: among il.on-.enum~rated heirs.-(1) The order of succes·· . 
sion among agnates lind cognates, other t.ha,n enumerated' heirs, shall be deter--
mil;led by applying th~ ·Rules of P~:eference .in section ,9. · · · · 

(2)' For the purpose of applying the said Rules; relationship shall be reckone<t 
from the in,testate to the heir in tei'ms of. degrees of ascent, or degrees of descent, 
or both,• as the case may be. : · · · . · · · · 
. ,' (3) Degree~ of ascent· and degrees of \iescent shall be computed in .the· manner·. 
indicated in. the .illustrations below:- · · 

. : I 

·1lluatration8. 

. · · · Illustrations. 
\ (i) :Th9 heir, to be consider.ed is th~· father's ·mother's father of the intestate.' He· baa. , 

no degl'll~s of. ~eseent but 'three degrees of ascent represented, in order, by (1) the intestate'.&· 
lather, (2) that father's mother, 1and (3) her father (the hm). . . 

. (ii) The heir to be considered is the. father's, mother's father's mot~er of the intestate . 
She has no degrees of descent, but four degrees of ascent represente'd, m order, by (1) the· 
intestate's father, (2) that fath~r's mother, (3) her father, and (4} his mother .(the _heir). ' 
· (ili1) The heir ·to be considered is the s6n's daughter's son's daugh~er of the mtestate,. 

She has no degrees of ascent, but four degrees of descent represented, 1n order, by (1) th~r 
'linwstate's ~on, (2) that· son's ·daugh~r, (3) her. son, and (4) his daughter (the heir). · 

, ·(iv) The heir to be considered is the· mother's fat~er's father's daugh~er'~ s?n of the· 
intestate. He )las thr~e degrees of ascent. r~resented, m ordei', •by (1) the mtestate s. JQother, 
(2) her Mber and (3) that father's father, and two degrees of de_scent represented, m order, 
by (1) the· da~ghter of the common ancestor, viz., the mothe~'s father's father, a!!d (2) her· 
Slln (ihe heir). . . · · , ' · , 

I '(4) A ·woman shall be entitled to inh. erit as an •agnate of her father. and his-' 
agnates, arid shall not, by reason only o£ her marriage, be .'entitled to iuherit R> • 
an agnate of her husband or his agnates. " , . · ' , 

g, Rules .of Preferenoe:-Tbe Rules_.of Preference .referred to .in section s· 
.areasfollqws:- . · •.• .. 

'Rule 1.-0£ two heirs the one who has fewer' or no degrees of ascent is 
preferred. _ . · · · . . · ·· . · 1 

· !l1tle I.?.:-Where the number of :degrees of. ascent is ·the same or none, that· 
heir is preferred who· has fewer or no d~grees of descent. , · 

Rule 3.-Where .tbe·\IiU'rooer of• degrees of descent is also the same or non~. ' 
the heir wh9 is in the male line is p~eferred to t~e heir wh~ is in the female• 

,· ' ' . '. . ' 
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lirie at the ~~t polllt ~ount~n~ fro~ 1the 1~t~t~te~ ~;the hek) where the line 
, .oJ the two heirs ,can be so dis~m~Uishe~ · , !';-,. ' , . . , • · . . , 

1 

, Bu!e 4.-V(here neither he1r, 1s eht!t11edr.to)',e:¥r~erred ~~,the o~her llllder 
, :tll.e, foregoing Rules, they take togeth~r.; , · • •· 

IUu•trQtton•. . .~f' 

I the following 'm111trations1 the lette~'F'i and"':M:.·stand reBP.~cti~,ly for the f&th 
•nd ~he motherdn that portion of the ,line which ~scends from the m!-'state ~ the conun:: 
.ancestor, and the letters S and D, for the so~· ,and the .-daughter rea~ecttvely in that 

r'ion of the line· which descends, from the, common ancestor to tbll hetr. Thue MFSS 
' • ~;d& for the inte&tate's mother'~ father~~ so~:S,' aon (mother's brother's son), and FDS 

-for the intestate'• father's daughters son (stste,r s son). · 1 

(i) The ~ompeting heirs are (1) FFSD (f~thet's, brother's daughter) , and (2) : FDDS 
(sitter's daughter's son): Although No. (2) ts descended from a nearer ancestor yet 
No. 11) is an agnate whi~ No. (21 is on!~ a cogn,ate, :t.o., (1), is pr~ferred to ;No. (2), ' N 

(ii) The :oomr.eting hem are (l) SDSS (sons daughters .sons .s~n) and {2) FDDS 
... ilter's daughters son). No. (1) ,who has no degree, of ascenh .1s prefe1ored to .No. (2) who 

·baa one degree M ascent. , , ' , . , 
(iii) The comJl(ting heirs are (1) FDDD (sister's daughter's daughte.r) and (2) , MFSD 

~maternal uncle~s daughter). , The ,fonner who bas on~ degree, qf asce~t IS preferred to the 1 

latter who has two such degrees. . , , , , · , , 
(i~) 'l'he competing )!eire are (l) FDSSS" (stater's so~'s so1J,'s son) ,and (2) MFSSD 

',tmnterno.l uncle's aon's daughter). 1'h.e fo1·mer who has llnly one degree of ascent is 
·preferred to the latter who has two ouch dc~re~s. · , · ' · , 
i (•) 1')le competing heirs are (1) ~n'DS~ (mothet's sister's son'~ son) and (2) MFFDs 
(mother'i father•l,siste••'a son)., '1'he. form~r, who has two Jegrees of ascent ts preferred 

10 the latter who' has three su•·h degt·ees ' , , . '• 
(u~ The competing heirs are (l) UFM (mother's father's mother} and (2) FFFDSS'· 

(father's father's sister's son's son). The number of 'degrees of ~scent· in both cases is 
"the snme, ,.;,,, three, ·but t~e fot'IDer has nn degree of descent whtle the latter hilS three 
'Inch degrees. The fonner 1s therefore preferred. , · · , 
, .(vii) The competing heire are (1) FMF (father's )~~Other's fath~r) and. (2) MFF. (niother'a 
father's !ather). The' number of degrees of ascent m both cases 1s 'the same, and ·there are 
no degrrea of descent. The lines of tb<!' two hei!'s divorge at the very first point;, No. (1) 
~eing in the male ·line and No. -(2) in <the female line. J:lo,. (1) is preferred to No, (2). , 

• (viii) The co,mpeting . heirs are (1) FDSS (sister'S' 'on's son) and (.2) FDpg ' (sister's, .. 
:-daught~r·s son). The heirs are aq,unlly near both iri a&<:J>nt· all!l descenti. The dissimilariLy , 
in th~'lirea oQilur• at the thir~' pomt. At this point ~o. (~) ism the mli.le line and.No. (2) 
.in th.l female line. lllo, (1) 11 therefore preferred. , . · , • 

(i~) The competing heirs ate (1) FMFSS (father'e mother's brother's son) and (2) FID'JJS 
!fatber!.tl mother's sister's son). The former is' prefe.rred. . , · ,, 

(x) 'fhe ~ompeting heirs are (1) .FDDS (sister'~ d'ailghter's_ son) and' (2) FDDD ·(sister's 
-daughter's uau~hter). The fo11Der 1s preferred; , , ', . ,· , , 

(:.it The compeLing h~irs are a daughter's daughter's son of one ,sister (FDI;>DS) and a 
daughter'& daughter's son of another , sister (FDDDS). Botlf of them take' the estate in 

-equll! shares. , , . · , . , , 
10. H eira not related by blo'oa,: ..... If there is no cognate entitled to $Ucceed 

Ulldenection,4, the heritable property oi the intestate•shaU devolve, .in the 
.iint instance, upon his preceptor (achdl'ya); if thE!re iS no, :preeeptor, up0ii the' 
intestate's disciple (aiahya); and if there .ill no discipl'e, upon the 'inte~ta.te's 
fellow-student ( sa-brak'!lachdri). · • · . 

11!. Rules for hermits, etc.~(l) Where a:· person eompl,e~ly lllld finally 
;llll\Ottnces ~-world by· becoming a hermit' (v,anapras.tlii:L), an· asce.tie (yatf or, 
·l~nyds~, or a· perpetual religious student (naishtkika brakm~¥Jhdrl), · . his pro· , 

, ,perty shall devolve upon his heirs, ·in the JSame order and according to · the 
1 .'$ame. rules a.s would ha~e ~pplied i£ he h(ld :died intestate in 'respect. thereof at 
- the time ~f such renunCiation. , . · · . , , • . 

, ~) An~ ~erson who has ,so ~~no].lliced ,the world shari not inherit· t-<?· 8nl· 
:relati"Ve of his, by blood or ma~age, h11t the inheritance shall ,in such a case, 
Jl&SS to the peir who is .. next' iii tlie order .of successioti. 

1 

• . 

• (~) Any PJ!OPerty aequir~d by such i person· aftllr 'h\s ren~ciation sh!ill, 
oQn hiS death.( devolve, not ,upon, his ~elatives by blood •or marriage but aS 
1ollows:-, . , · ,. ' , 

'~a) in. the ease Of !I he,rmit, UpOn a spiritual b~other belonging to the ·Saine 
'he1'1nltage (dharynabhl'dtrlllkatirthl);: , · ' . · . ·· · ... 

(b) !n the C8Se of' an 1\SCetid, UpOn .~j~ VirtUOUS disciple (811CChishya);~ I 

'

(c) m the C&Sl! of a perpetual' relig1ous student· upon hispreceptor 
~do W.T1Ja)1 • • · ~ 
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"' • Stri~ila-na. • · 
12: Righ~ of ~o~en O~f{at;fa.!~a~a . .,;.A .woman t;hall have th~ .sam~ rights· 

over he~ stndhana, mc!udmg ~~e r1ght ;io. ~1spose. ~~·it · by transfer intn vivQa 
or by will, as· a m~ ~as. aver prope~ty 'acqUired by htm in tbe like manner, that 
ill to say, a woman s ·nghts over ~er attidhana shall not be. deemed to be 
restricted in anr respe~b whatsoeverr by reason only of her sex. ' . . 

13. fJrder of 8UOC688ion to ~tridkana.-The itrldhana of 'a woman dying 
intestate, in :sot~ as.~t consists of heritable property, shall devol~ as follows·
'· (a) Propertt inher1ted by her from her husband or his father, his father's 

m!hei: or ;his father~s fatljer 's. f~ther s~all devolv~ tpon her husband's 'heirs in 
tli0 • sl.lllle order and accordmg to . the Saine rules as wollld have applied j.f ~he 
,ptoperty had been .'her husband's and. he had <lied intestat~ in rpspect ,thereof 
illlllle!Uately :after her death. · - · 

E:epianaticn1..-For the 'p~oses 'ot'tbis clause, . property devolvfug -on 
. .another. wid9w of the husband, whether under this clause or· under entry (9~ 
in'ollluse (b), shall be deemed •to be property inherited by such. widow frorn ber . 
pU&band. · • · · • · . .. . .. . 

. (b) Othe; propertt sh~ll devolve upo11 the ·tollowing relatives· of- tlu~' 
intestate, in the order mentioned, )lamely:- .. - ' 

(1) Son.'"and da~ghter; ;: .. ·· , · · . , · '· ;~ -' • 
(2) Daught~i"s son and daughtet's ~aughterj 
(8) ~on's son and son's daughter; . . .. 
(4)' .Husbandi · · · . 
(5) f~!otberi . . ·. · ' . . . . 1 . , . . . . 
{6) hther; , , , . . . , .. . . . · . 1 • , .• 

(7) .Husba~d's heirs1 ,in the same order and according to the same l'Ule.s. as 
would have ,applied. if the property •had ·been his and he had ,died intes,b~te in 
tespect.thereof immediately ~fter his wife's death; . · . · · . 

1 

(8) Mother's heirs, In the same' order and according to the same rules. as' 
would hsve:applj~d. j£ the property had been hers and she had aied intestate in . 
tesp~ct thereof ~edistely after her daughter's death; ' I · ' 

(9) Father's heirs, in' the same .order, and according to the s.ame rules 'as 
would have. !Jpplied if the 1 property had been his and he had died intestate in 
respect thereof immediately. aiter l!is daughter's death... . , 

.(o): Where of· two or more :h!lirS of the intestate; ,no. one is entitled to be 
preferred to. any other. under the. provision$ pf this section, they sh11ll take 
·~gether, a son, daughter's son ,or sOJl.'S .son t'aking half ~s much 'Only as .his 

. SJRter. · · '' ·· · .. ...,__;_." . ' . ~ . . ' 
,14. Bt.irP.it,aZ· suci\~SBiqn to str!dh"ana' in certain c~s~8 . .:.:...u the strldhana o! 

ll woman devolves on two or more of .the. £olloWiqg·rel!ltlVeS, namely, daughters 
sons and daughters or sons' sons and * daughters, they s6all tak~ it . per stirpes 
;and not per,, capi!a. • · · 

, . , lllu~tratioll: · • , \t , . 

The surviving relatives of a. woman are four Rta.td-daughters by one daughter, A, and 
'three grand·dau~hters by another daughter, . B. Each of A's daughters takes 1/8th of thd 

: (lroperty jllld eacb. Qf B:s daughters takes l/6tb. . · : , ' 

. , . ' Genl!,ral Provisions. . ,. , . 
1 

· ... 15. :F,'uLl blood prefe;,.ea: to hal/piood.-Heirs rehited 'to' 111:1 ·~testate by the 
'full blood shall be preferred. to· heirs related by the half blood, if the .nature of. 
the relationship is the 9ame in every other respect.:, . · ~ ' 1 

' · · , · • ' • ·1Uu8tration4 ' . , , 
(#·A' brother by ·the tull blood is preierred to a brother by •'the half · bl~od; but · li 

br?tlier by the h~lf blood. succeeds before t. · brot~er's son by the fuJ~ blood, a, brother 1 I. 
00111q a·ne&.rer hm. t!lan a. btother's,son. . · . , . •0· 
·' Iii) A: paternal uncle by the half blood is .preferred to a ·paternal uncle s . son by the fo 
blood, an uncle being a nearer. heir th1111 an uncie'a son. ' · : • , · 

' \ ' ' ... ' ~' . . . 
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{iii) A full br~ther's daught.er'a 'daugbt!lr ia preferred ,w a half·, brother's ·daughter' a 
dau 

11
..;, • llut tno tormer 18 not preferred to a br.lf brotller a daugllter s. 110n, 118 the nature 

1 ~e re~nonslllp 111 not ttie II&Jile m ·tbe two easy. :r"he l&tter, wbo I& ~ nearer hoir b' 
~rtue of .ll.ule 3 m ·eect.ion !1, is preferred though 'he .IS onlr, of the half blood, . Y 

.16· Right of child in wtJmb.-A person who WBil m. the ~omb at the. time 
.; of tilt> au~,11 01 1111 .w~st11te and· wll~ ts subsequently born alive shall have the 

aUI'.Ilu rtgbt to U:Wer1& to the intestate a~ 1f he or she had been _bom 'before the 
Uuli\ll OL tUII lllWdWit6, • • , ' : . . . • ' ' 

, , J.7, 11igll&s oj 8urvtving spouse and descendants of a vaLid marr,~e.-Tbe 
aurviVJ.Ug dpouse· and de~~~ndan~ .of a valld mamage contracted b;y: a ~ale or 
femule .liJ.Uc.lU outtud.e ·!us or her CBil te shall, for a~ th~ purposes of this Aat, 

, tie uuared .Ill like mallller as the surviVlng spolll!e and de~cendants of a valid 
.marriage conliraotcd-w1tbi'l hi.s or her own caste. · 

18. JJisg1J4.1.ification oj wtdow whil was unch,as~e .du~ng_ hu.sband's lifetime.
J,(f an intestate's widow has been unchaste durmg' hiS llfetlllle and .after .her 
m~~ttiage, she shall, unless ~~e unch~stity ,has been condoned. b.Y her husband, 
.bs disqualified from succeeding to his her1tabie property 1 and 1t , shall devolve 
<Ou his other heirs as it would in her absl)nce: . . · . ' . 

Provided ljbat the right of a .,_vidow to inherit, to. her husband shall not be 
1 "qUestioned, on the ground aforesa1d, unless- .• . . . 

' * * .* . . . 6 . * . . . * 
: a Coud of Law has found her to ,have been uneha~te as afo,resaid in u pro. 

1 ceed.ing to whioh she and her husband were parties and in . which the matter 
wssspeeificall;y: in issue, the.finding of, the Court not h~g' been subsequently 
reversed. . · · · •· · ,· • 

19. Murderer iisqualified . .;...A person who commits murder pr ~bets the 1. 
commlP~ion of murder in furtherance ·of his 'br her succession· to any property 
shaU be diSqualified from inheriting such property;, and the inheritance· shall 
in l'll(l~ a case, pasEI to tbe heir who is next in the or'der of succession. ' 
• it. lDitB~Se, ;ljefeot, 11tc.; not t.o disqualify.-No Pt\rBOn sh~l be disqualified 

from succeeding to any property on the ground of any disease, · defect or · 
". deformity or, save as provided in sub-s'ection (2) of section 11 and sections 18 

and 19, nu any other ground whatsoever. . • . · • 
21. Mode of succmion of two or more heirs.-If two or more heirs succeed 

)ogether to O•e property of any intestate, they shall take th!l property..,.,.. 
(a), save ·a~ tithu~ise etpress!y provided in thts Ac~, p6~ capita and· n.ot 

per strrpes: and . · . . · · 
(hl ns tenants m common, and not as· joint tenants. ' · 
22. ERchsat.-I£ the intestate has left no heir, or ·no heir qualified f.o 

, B\t~ceed to his or 'her lleritsblq property, sueh property. shall go to ·the Crown. 
23. Repeals.-Tbe enactments Sl)ecified in the Schedule are 'hereby repealed 

'fo the extent mentioned in the fourth column· thereof. · , . 1 
• 

--:---:o-
TRE; SCHEDULE. , 

~ . : (Bee section 28.) . 
----·~·~-~~------~--~~~----~~~--~~~ 

:vear, No. · Shprt title, . ~ 

. , 1 I , 

'Extent of 
repeal • 

4 3. 
----· - -----........... ----:--.;___ ··"..;._,..-·:...:,. '-/~·.:....:_......:_,_.,,,.......,:_-+--'
.• 1412s: xn '. 

Thewho;,.,
1 

' \ ' 

1929 U 1, I 

.The Hindu Inheritance (1\e.moval of bisabillties) 
. Act, 1928. . .• · , , · 1 . 

'The Hindu Law· or' ~erit~ ·(~dment) 
Aot,1929. . 

The whole.· 

. . . 

1937 ltVm • The Hindu Women's Rights to Property Act, Section 3, sull-
·' 1937. J • ' • section (1), :. 
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No. 1.-PANTH-PIPLODA , Al!socia.tion and the :Bar Assocl;tions at the five 
Chief Commissioner of Panth Piploda divisional headquarters as well. oi :Wne selected ·nop. 

official· organizations believed· to' ~ r.epresentative 
I have no comments to offer on the provisions of Hindu and Sikh opini~n. Onl;Y.four of them namely' 

of the :Bill .. · . (I) Ehe :Bar .Association. Rawalpindi, (2) the Sa.natan 
,. '•Jtlo:,. · :No!'.a.""-'B~UCBISTA_N :·· . ~ . · .Dharam J?~atinidhi ~a -Sabha; Rawalpindi, (3) 

the Sa.nat~ Dharam'Pratinidhi Sabha, Punjab, Laliore 
and {4) the ,kya Pratinidhi Sabha, Punjab, Lahore 
have replied, and copies of their replies are tJl!.closed. 
Five· other non-official organizations na.mely (1) the 
Sikh Right's Protection Society, Lahore, · (2) the·. 
~habir Dal, (3) Shri Guru Singh Sabha, R11.walpindi 

Chief Commissioner : in · BaluchiStan . 

I a~ directed to inform yo; that locaf opini~n ~-
Baluchistan ~s in agreement with .the main pri1;1ciples 
of the Bill. · 

No. a.--THE PUNJAB and. (4) the Dharam.a. Sa.ngh, Ludhia.na, and (5) the 
Hindu Sabha, Rawalpindi have also-sent their opinions, 

. Governm·ent of, PunJab . . copies of which are .also enclosed. . ·• 
I a.m directed to forward a copy of a· letter from 

the Deputy Registrar of the High Court at Lahore, . 2. Th!" Pwj~b GQvermnent .h&ve no .objec:tU>n 
reporting' the 'views of the Honourable Judges and to the propo~ Bill. ' . . • . . •. · 
those of a number of the District and Sessions Judges · 3. The Bill was published m the iss'lles of the . 
Wl!sulted under their orders.' The Punjab Govern· · Punjab Gazette, dated the 28th January, 4th and 11th 
lllent ~lso invited the views·?f the High Court Bar Februarjj 1944 .. ·.. · 
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. The underlying ide~ tkeins to .;-;~ mJe f~~ 
DeputY Registrar (Administration), High Court 01 simultaneous heirs With males and mstead · of the 
, Jud,leature at Labore. , , liniited estate t9- fe~ale~ jio .invest the~ with absolute 

dir ted to forward a copY of the opJDJon estates . which pass• t;o..therr own herrs. The basic 
I: b :~e Hon'ble Mr. Justice Ram Lall and to • principle of all IDndu soci~t! for ~ountless.generations. 

reoq~h t t? Honourable Mr Justice Beckett and the has been toluo.k upon the Jomt Hmdu family as a unit 
say a bl e Mr Justice Mehr Chand :Mahajan agree and this .I believe to be the unit on which the entire 
li,o,~ourCo lea of the notes recorded by the Ho~d\l:ra~le structure of Hindu society and its legal ~ystem ia. 
:; 'chiel Justice, the Honourable Mr. J?st1ce Dm· based. I fear that the present pr?posal will diS:Upt 
:Muhammad, the Honourable Mr. ~ust1ce AlKiur · that . institution in a compara~i~ely short t~e. 
R bman Kt the Honourable Mr. Just1ce Mehr C~and .Amongst IDndus of all shades of op1mon and edut'atJon,. 

· ~ ·av' th~ Honourable Mr. Justice- Teja Smgh the ma-rried daughter passes ouJ: .9~ the family o£ her 
· d ko~ourable Mi Justice Bhllill.dari are also sent. birth into the family of her marnage. The degrees 
%e Honourable Mr. Justice Blacker, t~e Honoura?Ie of prohibition are more considerable here than in any· 
:Mr' Justice Sale, the Honourable Mr: Justl?~ -'Other known system. If absolute irterest in property 
Mtiliammad Munir and Honourable Mr. Justice Martm is given to daughters, as proposed, there will always 
do n.ot :wish to offer any opinion. The,Hon.ourable be tht! danger of forced partitions at the instance of' 
Mr Justice Abdul Rashid agre~s with the Honourab}~ --the heirs. of females who are married-in distant plact's 
Mr: Justice DlJ1. Muhammad. . . . and in families who. have no other ties than the one 
·• '2. The opinions of the selected . D1stnot and . created by this mar,riage. The. inevitable e~eot will. 
Sessions .• Judges who were consulted m th~ matter be, exMnsive litigation, the .t.ntter:pess ":h!ch. ~uch. 
are also forwarded. · · · · legislation breede and the J>:realrl,ng up of the JOmt H~du 

• . • , • y B " t 11 family .. The provision that ~he male herr has the optwn 
Jlon ble Mr •• usttce am a . f th ~purchase of the sjJ.are of a female when she 

· I have .!itt!~ .criticism to make regarding the decid:s to still will h~r'llly be sufficient to prevent thi&. 
·.drafting of this Bill but as the measure affec~s yery disruption; · · 

- large sections o£ the people I think ~he p~nc1ples . ··: . 
underlying the proposal should be exammed With care It has been said that.what the daughter takes away· 
to consider how far, if at all, it should be support~d. from the family will be compensated by. wliat·' jj; 
Thfl prinoiplE!S underlying the·pro~osal are to .codify daughter-in-law. brings in, )Jut .thi$ will no;~ -prevent. 

·' . the Hind11Law of Intestate Success10n and to produce · fovced partition~ and litigation. The system may be
a uniform rule .appli~able. to all Hind~s; secondly, workable amol;lg societies aii.d comm~ities whe~e the. 
to remove sex d.isquahfica~1ons an~ .to g~ve to. women marriage of cousins. is not only per~tted ~ut f1! the 

1 a larger an~ ·an absolute mtorest ~ th~ matter of rule.· It will, howeve.r, .cause great difficultJes III the-' 
~eritanoe: So f~ as ~he -~st obJect IS <;oncer~d, present Hindu society, and. till th~ laws ~d 1l1:1Stom 
1t 1s a. .s!·eP w the r1ght .dir~ct10n and ~ere mil be litt.ie of marriage are changed, the disposition of the property' 
oppos1t1on tq the .application of a. .umform rule to all -in the manner proposed should not be undertaken.· 
persons ~ving under the san~e social, ecOJ;lOm.io and , , ... , . · . . , 
;religious conditions. Uniformity, however, has I~?t .· A further objection- to investing females 'Wl.~h .!J:D: 
,been achieved by the Bill for clause 3 excludes certam absolute interest in~ the 'p~:esence ·of nJ.ale heirS .IS 
sections o£ th.e .Hindu population from the operat.ion that whereas the male heirs such as sons have the dutieS. 
of this measUre and more important than this, ' of'providing for maintenance for the other members 
ag1i~ulturall~~ is excluded because ~x~ept ill the ofa family and for the payment of th~ d?~ta-of t.he 
oenkally a~stered, areas, ~e Pro':'lc1al Govern· father there is no such corresponding li!'ob1lity on the 
ments alone oau leg~slate about a~sncultural land. . female heirs. The property taken by females should. 
When it is remembered. tha.t most of the property· be and has so far been intended to be in.llila 
held by. the .a?mmunit~ is agrioult~al, the importance of maintenance and. for this purpose it wguld ~ tnor6" 

, o~ -the 1Mh1hty to leg1~late for this class of pro~e~y. appropriate to embark on legislation along 1fue lines. of 
Will be apparent. It IS doubtful whether ProVliicial. section 488 of Criminal Procedure Code or even to g~ve 

. Governments will~ wi~ling or.able. to ca11y~tbrough . defined shares in t.he property with a limite~·intere.s~ 
. co'tll~lemeutary legL~latlol)._ au~. t~l, the .. VlE'Ws . . 9f_. during life.and its 'reversion back to the fanulY whe~ 
.. -~roYJllct>!f are. more fully knoW? lt ,would be useless ~'!. ~there is no further need for maintenance. , To tb.fs 

g~v~ effeo~ t~ the prop?sed le~lat1on .. The d.iffi9ult1e.s extent Hindu sentiment will support the change ill 
of a.seertauung these VleWs are many and far·real#ng the law. · · . · ' ·-' · · . · 
and under the present conditions _when in a large · ., 
n~~r ~f the Provinces, the legislatures are not I · b h 't be 
funot1omng there can 'be no hope in. these provinces _ · am personally of the opinion even t oug 1 

of complementary legislation whic_h can claim to h•;ve an ind.ivid?al view, that ifthe Bill is made law, the 0~ 
· .. which it is intended to benefit will be the loser by 1 •. ~e sanction of the elected representatives of the The daughters are provid~>d 'fior by giving. to them.. 

people. AP best till this happens, the proposed d " Y 
legislation will affect small sections of the community oWrie~ at the time of marriage and cu.stomar d 
resident mainly in urban areas, and even there it will presents on various occasions such as the birth an . · 
cause confusion by the fact• that one family owning :the marriages of their children. Once females llol'e . 
both agci.cultura. I and urban property will be subJ' acted ~~en a. definite .share in the property belonging ~t. 
t t del diffi t 1 f JOint Hindu fanuly these customary payments by Y' 
o. wo WI y eren rues o sueeession to property. of doWry, etc., Will diminish in :value if not disap_Pea.l.' .. 

. So far as the sec?nd principle underlying the Bill altogether. Amongst faniili~s ·with · com.paratlvelyt 
IS concerned, the obJect to benefit females who it is small property, the complaint has· always been thad. 
believed~~ some! are not suffiCiently provided for by daughters are given an extravagantly large share anues.. 
tb.& ~reva~g ~d~ Law may possibly be achieved thus what they take_ by_ way of these customarY d'-·t 
'but, if achieVed, 1t will be at the sacrifiee of something more than they would n.ow get by leg_ islation. To t.w>h 
that Hindu society will regard as more valuable and extent their position would be worseiVJd by· t & . 
• !Ji appears to_ me that the gains will be illusory •"d t.he p aJ Fur d fi"•toly 
corresponding loss both real and incalculabl;' . · ropos · ther when a share has been. e ,.... 

. • . ' assigned, intercour~e of a married daughter _with;tll& 

• 



• 
, family of her birth, will beoome. less than~ before, and t te · that b k d f 68 a may owe:· Here, too, I do not apprehend 
thebitterness ~·· ao ~oun ° a possible litigation any real hardship as ·the burden· of indebtedness 
.,ui bring about Will oertamly Qut:weigh any gains to would fall on the estate as a whole and female heirs 
the fl)males., ' ' ·'' · · · · · · · · ' ·· would naturally share it to the extent to which they 

· Amongst propertied c_Iasses wh~· · are generally are -cpn~rned; . . . .. · 
fairly well,e~uo~t~d and ~~ere the sentu:ti,ent of keeping , · · . 
alive the JOmt ~mdu faz.nny. as a unit persist9, either ~ally, clau~. 20. has been criticized on the ground · 
the daughtf!rS will ;remam llllJll.ariied for a long time that 1t takes no notice of apostaoy. It is now olose 

th may come about a I t t th ·on a century that apostacy hae been held not to be a 
all ere . · . · . · · .re uc ance .·0 marry em ·disqualification and as I lcok at the matter 1't '"as ·no~ 
9r the prop?rty will be made the s.ubJect of wills or • " u 
gifts inte~ v.wos, to. those who would carry on the Joint within the scope of the present legislat~on to introduce 
,Hindu family .. , . . . . . , . . · a~y such innov~tior , especially as it affected not the 
. As one·pfthe~or matters of criticism. l't appear· a Hindu community alone but the: other communities 

aswell. : , .. . . · . 
to m~ that clause 2Q ofthe Bill which gives to an 
~postate ~}ld~ a.ahare in t4e inheritance would be · ·.Rahman, J;-I do not a~ee with. my brothers 
univer~ally Qondelljlle,d by the Hindu community and Ram Lall and Mehr Chand Mahajan and I thilik that 
pus is.evidenqed to so!lle extent by .the minutes. of ~me has ilome wb~ females should be given equal 
dissent appenqed to, the :Bill. As pointed. out in one rights, as far as poss1ble, with males and·s'hould.not be 

. of these 'minutes, the property to be disposed of ia that dep~ved of their patrimony on account of ail incidence 
of a Hindu intestate and it may be reasonably assumed . of birth over whlch they had no control. I agree with 
.that he would have liked it to go to heirs who continue most of Wh!\t has fall«,m from my brother Teja Singh 
to· profess "NL'( religion. . . · '· · ·· .· · although I ~ust say I would no); change the law. for 
... The ~ill ap]lear.-s'to me to be mtJ.u~nc~d by a sectio~ ~ny fear of Miss l'r1ayos-if I considered it to be in ~he 
of opinion clai:m.4lg advanced,ideas of education and a mterest of the country at larg~. ~1!-t I do not think· 
senti1lle!!t?J.rega~4 for. th~ ;iupposed .ir!.terests of wom~ so. . - · · · 
and oert11~ly Will not ha,ve. Hindu sentiment behind · · Mehr Chand Mahajan, J.--.I agree with the opinion 
it .. The ·Bill in .question may liave prpduced ~ ~ystem expressed by Mr. Justice Ram LaU. My detailed 
of disposition of-property whlch may be better .and opinion is already with the 'Hindu Law Com.rriittoo and · 
more e~uitable- than the prevailing Hindu Law but it was on the saine lines as· the opinion given. byt 
it oertamly is not the Hindu Law of Succession and is Mr. Justice Ram Lall. I wish to add nothing to what 
not supported by any authoritative Shast~ip·1exts. has been said by Mr .. Justice Ram Lall and I do wish' 
It appears to .me that if the convention in ~he legisla- · to say that I do not agreewiththeviews ofMJ:. Justice' 
tures. is maintained that non-Hindu memberS' refrain Bhandari and Mr. Justice Teja Singh. . · . • . 

· from voting on a Bill which is purely meantfor Hindus, · 
theBill_wiUnothaveaneasypassageinanylegislature; Teja Singk, J.-I have not been able to read 

F h · · · ..... through the proceedings of the Legislative Assembly_ 
or t. e reasons given above I am unaule to support and the report of the Joint Co;mmittee and .therefor .. 

. the prmc. ip.Ies underlving this Bill. • · " •- . am not in a positiOn to give a detailed -opinion about 
. Ham:es, 6. J.-Though pri'vately I do hola views the provisions of the Bill. I wish, however, to saY. 

on thls matte;r I do not think that I am entitled to that I am in complete agreement with the object 
express them .. in ~y official cap~oity. The matter of the Bill .. I wish further to add that I regard the lot. 
concerns the Hind'! community.-. of female heirs under Hindu Law .. as most' unsatis-

Din Muhammad, J.-I l~Iid, .my whole-hearted factory and· it is time that the Lrgislature shou~d_ 
support to this measure in so far.as it seeks to alllelio- intervene and Improve it. No doubt a section of the 
rate the condition of women under Hindu Law and Hindu community will like to stick to · old condition~ 
thus remove . a long-standing grievance.· of theirs: but in view of the modern education and ·awakenini_ 
There is no reason why in the .matter of succession thl\t I~ has brought about, particularly among wome:q,_ 
female heirs should not be reckoned at all. as heirs. demand for giving greater rights and better statuJI to 
Considerations of nuptial ~d post-nuptial e:x:penses female heirs _has become quite vocal and persistent., 
in their case are altog9ther out ofpface, inasmuch as Moreover, the dema.nd appears to be quite jus~ .. It. 
such ~xpenses are incurred e.ven in the case of sons and is correct that an average Hindu ·considers it his duty· 
other .. ll).ale heirs, who further. secure an additional to give substantial dowry to his daughter at the time. 
adv:antage of. expensive education, of which female of her marriage and continues giving her presents in 
heirs to a large extent are and may continue to be one sh~pe or the o:her even after marriage. ~~t I do 
deprived on account of mass illiteracy in. ~he country. not think that thls can h!l a reason for depr1vmg her 

Th ld · · f li · . lr d £ of a share in her father's property on the latter's death. 
los' e. 0 . patriarchal w_a.y 0 vmg 18 a ea Y ast Incidentally the recognition of the daughters as an 
an mg ground ~~et; ~he in.flue~~ 0~ western culture heir .to her father along with her brothers inay result 

d Western CivilizatiOn .a~d It IS lDCOrre.ct to S~y, in substantial reform of the dowry system, a reform 
t~erefore, that Phe recogmt10n ~f f~male ~errs as ~errs · •whlch a large section of Hindus consider to be overdue. 

· y;ill tend_ to shake the foundatiOnS of Hindu Society . . · · · 
m so far as it would undermine the. joint family system. Bha~dari, J.-I regret I am unable· tO' see eye to-
As regards the danger of ruinous litigation arising in eye with my learned brother Mr. Justice Ram Lall; 
su.ch, .circumstances, suffice it to say. that my .long Time has now arrived when the women of this country 
exper1ence.both at the bar and the bench has convmced should cease to be chattels and should have the rights 

· ~~ t~at ·it is only individual greed that promotes · which are being enjoyed by their sisters in other CiVIl· 
litigation and that one should entertain no fear on that ized countries of the world. The :manner in whlcb 
account, if one is charitable enough' .to render unto we treat ·our women is a byeword and a reproach and 
Caesar what. belongs to Caesar. · · . . is responsible for ·effusions such as Miss Katherine 

•· It is also stated that-it is unfair to give female heirs Mayo's" Mother India". We.ought to put our house 
abate in the inheritance .wjthop.t holding -them in order and treat our women with liberal,ity'if not wrth 
proportiona~ly responsible for the debts that the generosity. . · 



"" 1.t has emerged from the select 
. Themeasure- . · 1 · n s . ttee. s designed to redress the pnnolpa gnevtl ce 
co/R:du ~omen and should, I think, be brought on 
. ~ the statute book of the country with as .litt~e delay 
. 'ble My cn'tioism is not that the Bill gtves too as po881 . 1. 1 -much but that it gives too Itt e. . 
· District and Sessions Judge, Lyanpur 
' The Bill in question purports~ ~ve effect, among 
others, to the following three pnnc1ples : . 

(l) Abolition of the several systems of succe~1on 
· obtaining under different schools of Hmdu 

Law and a ptovision for a common law 
of intestate suo~ession for all persons 
governed by Hindu Law in BritiSh India. 

(2) Removal of sex disquali.fication by which 
. Hindu women are precluded . from 

in.b.erlting property •. 
(3) Abolition of Hindu wom~'s limited estate 
· and giving absolute right of property over 

the inherited estate, 
That the principles governing intestate succession 

prevailing in different parts of British India are -by 
no means uniform, and that the diversity of rules 
obtaining under different scllools of Hindu Law has 
been a source of great trouble ·and confusion . is. 
admitted by all. The present state of law call.Ilot be 
said to be satisfactory. In the absence of codified 
law, one has very often to dive deep into the vast 
ocean of case law and pass through the marshes of 
various conunentaries to know the law on a particular 
point requiring decision. Under the circumstances, 
it is quite desirable that Hindu Law, bearing on all 
its branches should be codified. 

acting as a ferment in .Rj.D.du society and if the time hae 
come to recognize its ejfects in legislation and to give 
extended rights over property to wom~, it would only 
be fair that they should be burdened With. correspond • 
ing obligations. 

This is a general criticism of the principles of the 
Bill. Coming to its ~etails certain defects and 
omissions need to be pomted out. . . . . 

Agriqult~all~nd is not wit~ th.e ambit of the 
Bill because 1n VIew of t~e .I>.roV1Slons of .th.e Govern. 
ment of India Act, 1935, 1t can only be dealt with by 
the Gove~nor~· Provinc~s .. lJ:t. or.der. that the Jaw 
gQverning intestate success1on be alike for all the 
properties, it is desirable that the Provincial Govern. 
ments be also asked to pass complementary legislation 
in respect of 1\griculturalland. The Bill should further 
define the words 'agricultural land' to avoid all 
speculation and controversy as to the meaning of the 
term. 

One of th; essertial ideas of BJndu Law is that on 
marriage a daughter is transplanted into another 
family. The. religious sacrament giving effect to' this 
notion is kanya-dan. I do nOt th.ink that Hind,us 
would stand a married daughter taking her fathE-r's 
propertY into another family and married daughters 
should not therefore be giv~n a sha1e unless the daughter 
has become a widow who was dependent on and residing 
with her father. · ·. · . 

The present Bill, however; deals with intestate 
succession only, which is closely inter-related to th~ 
law of marriage, maintenance, adoption, partition, 
alienation pa.rtition and reunion. All these branches 
a.re not without their reactions on the law of intestate 
succession .. No attempt hav.ing so far been made · 
to codify the law bearing on :marriage, maintenance, 
adoption, etc., the Bill in hand, is a half measure. 
In my opinion, the entire Hindu Law should be 

.Among the enumerated heirs daughter's son and 
son's daughter should come on par and there appears 
no justification for the diff'erence in their degree for 
inheritance. A daughter's daughter is generally not . 
recognized as an heir under I{indu Law and she should 
therefore be taken out from Class 1 and placed in Class 
II after brother's son in section 5. · Immediately after 
the daug.iter's daughter should come the sister and the 
order in Class II will therefore be as follow~: 

{1) Mother. 
. (2) F.~ther. 

(3) Brother. 
(4:) Brother) son . 

. codified at one time, so that the mutual re·actions 
of all co-related subjects may be considered and the 
necessary adjustments msde by one committee. 
Moreover, in caS? of piecem?allegislation, it is likely 
that. the committees appomted at different times 
may approach the subject from different points ofview 
a.~ wi~h di~erent ,Pre·concepti~ns and the resulting 
le~t1o~ Wl~ therefore lack uniformity of spirit and 
orgaruc vttali ty. . 

(5) Daughter's daughter. 
(6) Sister. 

, . (7) Brother's son's son. 
(8) Sister's son.. . 
(9) Brother's daughter. 

(10) Sis~er's daughter. 

Tlie widow of a pre-deceased son's pre-deceased 
son is not included in the· enumerated heirs and it 
appears that she would not get anY share because she 
is not oonside~d even an' agn~te of her husband's 
agna.tes under section 8(4:), whereas she had rights 
under the Hindu Women?s: Rights to PropertY Act of 
1937 as amended. 

~ diVided son does not deserve to get a sharf over · 
agam, o~ce at partition durirg the lifetime of the 
father, and then at the latter's death. 

. Fa~ber's sister is n~t one~f the enumerated heirs 
m sect Jon 5, while her son is. I consider that she should . 
also be considered among those heirs above .her soll· 

, Th~ spi.rit of Hindu. Law is that rights correspond 
to obhgatlons or dut1es. Thus if daughters were 
e_xcluded .¥om inherit~nce they had equally no obliga· 
t1on .to discllarge. thell' father's debts, while Ill Hindu 
Bon IS under a p1ous obligation to discharge all just 
debts of his father. A Hindu father or brother owes 
a. legal or at any rate, a moral obligation to maintain 
educate and mar:~ his sister, ~ut no such obligation ~~ 
fa~tened on the sister. ~ Hindu father or brother, 
l!emg the hea~ of the ~amtly, has ~o discharge all these 
and other al)ied duties a1~d obligations from which 
women are 1mmune. It IS for these reasons a d 
also for the ;e~so~ that ~ f!indu woman on account ~f 
her natural ~lll.itatlons ar1smg out ofher sex, isitcapable 
of managmg propertY as efficiently as a mal 
that the law-makers excluded her from inheritance~· 
the presen~ of a son or ~~, grandson or a great grand
son .. The .'m_vact .of western ideas, particularlv that 
of eoonomw equality of men and women is h 

• 1 • owever, 

It should be ProVided in the Bill that the debts of 
the l~st holder would. be 'a charge on. the propertY left 
by him or her and each heir inheriting the propertY 
~oul~ be liable to P.aY them in proportion to the es~ate 
1nher1ted bY,him or her •. · : 



l 
. ·:.the ~iii.J.!ioposes a very; ,wide ·w;~tion .or:st11. · · · · 
~1'1 ttnd.: in fact ~o' .. distinctiop. is lef~ ~ betwee~ approximated it~ SOme respects to that ofth& daughteri 
Stridhan an~ the J,>ro.pe~y owned, inhtlrited or .un~el,' ·the Moham.madan' Law. These have Under 

1 acquir~d bY .a .male ~du. If,. however,. this defi. ~hei~ :P~sonal ~aw be~ all along entitled to. 8. share 
nition 1s retal.tltd, there should not, in section !3 be along With the~ b~tliers ... My e.x~~nce g&ined 
anY. distinctioD: in the succession of property inherited thr?ugh. c~ses tned Jn court Is (and this IS 'confirmed 

'bv .. a: w6maiJ., f.ro.m he. r hUsband, or_ his asc.· endants, and by. Inqumes from a number, of Mohammadan brothet 
' held the Whe he officers) ,that daughters generally do not .claim s. 

I that . 0 fWlse. · n t. : :woman ·is. given S~(;); TheY ·uaually · make . their appearances · in 
· absoluterightovei.' a~ kinds of Stridhan, the distinction ~our. ts when a brother is-in. troubl... They .tt..-- ·-ta: .... 
sought to be made 1n s-ection 16 is ·anamolous. .-.·1 he har " .lltlU ~;.~ ........ 

ApostacY should !iis'qualify a 'person from inherit~ t Ir 
8

. e s? that the. whole of the estate may oot J>8 
ance in intestate succession. · . . . . sol<}. at the i!llStance of the creditors of the brothel'! 

~would be iilte!-'{)sting to hold an inquiry into a numbet 
Dlstrlpt' and' Sessio~s ju4ge, Hoshiarpur . . . of cases to find out how far the righ~ has been claimed 

· h6 h · · . and concede~ in families admittedly. go':erned by 
' 1 have t .. · onour to Bll;.Y that the Bill as. drafted Mohanunadan Law,:. Even ·in cases where' the righ:t 
~ ~ m:nnl:lld perfe9tly · soun:d and I am in entire has been. conc~ded and a share of the estate has passed 
sympathY 'with its provisions. · to.fhe daughters, the same has generally gone to swell 
. :, pisiriat' ~nd ~essions Judge, ~rUs~r . . the. estate of the husband, but what the husband gets 
: It cannot .be denied that females in cert'a:n cas"s through his wife, he loses .to his sisters.. 'The avera~ 

d ... " Hindu female thinks in terms of th1damily and tf 
have not l'e<Jeive . fair treatment at the hands. of she finds that the proposed piece of legislation is nQt 
relatives on whom they are economicallY dependent. · going .to. benefi.t the familY. as a whole, .but herself 
Cases of this ·, · character, furnish a strong a.rgument only. with.· corresponding .loss. to her. husband and 
for a. modifica.tion of the Hindu. Law on the Jines ghildren and· ill-feeling. and. unpleasantness besides, 
proposed iJl. .the Bill. It is, however, .necessary to · she would prefer the law to .remain as it is. , Of.cowse 
proceed cautiously and to make sure before a change the operation of the law would effect different families 
is made in .the law that the remedy w:i.ll not be worse a!nd different individuals differentlY, but on the whole 
than the disease itself. · and takirig a familY as a unit there will be neither loss 
· So far ·as. the religious asrect of the matter is n~r gain. At present daughters. and sisters, a·mong the. 

concern~d, the salll:e. does not mterest ~e at. all. ·If . Hm~us, are a sacre~.trust and m aVer! large number 
~ (\erlam change. Is necessarY. or desirable .in ... the of wddle ~lass families, they get more m the shape of 
mterest of the Hindu commuruty, the same must be dowry and seasonal Presents than they would get as 
m.ade irrespective of the considr,ratioll. as to whether their share U:O:der the proposed piece of legislation. 
the same was or was not in accordance with the spirit If the Bill become.s law, the present happY relations 
of the s.hastras.•· No law ought to be immutable and between brothers and sisters will be a thing of the past. 
every colllJllunity must understand that the laws they There will. be endless· bickerings and litigation, It 
are governed by, are lia.ble to be and must be adapted also appears to DJ.e that ·the Present evil of dowry 
to the needs of the community in the. changmg system .will be accentuated in a different foun. In 
circumstances of the times. A l'efusal to agree to any mY opinion, what is required at this stage is that a 
change in .the law on the ground tha.t it is against the s~art should. be made by a pi~ce. of legislation on the 
Bliastras and on that ground alone can only be. calcu- lines. of section 488 of the Crim!llal Procedure . Code. 
la~ed to retard. the progress of the. Community, · ·The · Indigent ~aughters an.d sisters and o~her female~ as 
\Iindu .Law has already been modified b:f the Legis- ~o ce:cta!D ~lasses ~f males should be g1ven. a statutoJY 
lat~e Ill. man! respects and. if, in my optilion, th~ r:tght ~o. claim. zx:am~nce from.th~se whose moral 
Proposed modification were necessary in the interest duty 1t IS to mamtam them. This llght should .be 
oftheH.indu c.<)lil.lllunitY,,Iw9uldnotopposethe same e;xercisable ,by means of a simple ~roceedi1:l8. inster.d 
simply .becaUse it was not sanctioned )y the s.ll,aat!ras.. of,. as at present, bY a regular law su1t and Civil Courts 
Tb.e question; however,. is whether the ameliorat.ion s~ould have. summary powers to allow maintenan<:e 
of the economi<l'condition ·of Hindu women sought to up }o a Pre~qribed zx:a~~um ·on sue~ applicatiors. 
be ef!e.~te.d by the proposed piece of legislation, firstly ~h1s ~oul.d, _ID my oplnlon, zx:ee~ the difticul!Y of !he 
by ~vmg .them: an.absolute estate and secondly by s1t~at1?n m aver! great ·maJoritY of cases m ~h1c;h 
~.~ the daughters simultaneous heirs with their this primarY_ duty 1s neglected and at th~ same tune 1t 
b.rob~ers;, is likely to achieYe the object ·which the _ :would not ~sturb the harmonY that eXJs!s at P!esent 
framers have in view. In my judgment, .it will not m the relations .betwee~ brothe~s. and SIS~ers 1~ the 
result in any: improvement in' tlie economic conditio:ri. verY great maJority of Hindu fawlies. My e.xpeneRce 
of Rin:dtt females, and the mischief it will cause, Will is necessa~ilY limite~ ~nd confined at:the mo~t tp my 
grea.t]y outweigh the · benefit that is likely to accrue &wn Pronnce ; conditions may be different ill other 
in some cases. · . . · Provinces but I would like the above suggestion to be 
; The persons whom the Bill.is calculated to benefit giVen a trial at least in mY ~wn Province. 

Will; the great majority of them, be illiterate .wO:m.en • . . It wiU be urged that the provisions of the law Will 
llll.d. pqssessio!l of an absolute estate, .without. the ~pply on.ly in cases of intestate succession and it will 
capacity to xn_anage the same is, to my mind, meanin.g~ b!l open to the father to make a.will so as to depn've 
less; .E~ucat1on must.come first and s~ long ,as the, the daughters of their. ~e._ Having regard to the 
lllajor1ty of the females whom the Act Is intended to fact that the great maJOfltV of the person~ concerned 
beriefit are illiterate and remaix' in 'Durda:k, the change will be illiterate and will have )lO means of ac!)ess 
~a,d better· not .be made. It might be urge4 tha~ once tu lawYers, th!l Bill W<)Uld, for all practical purPoses, 
the females.,. become . economically .. indePendent, confer an absolute right of succelision on the daughters 
advance in .other respects will follow.; illiteracY and and the cases in which this x1ght will have been taken 
,?llrdah will go and a new chapter .will have been opened · awaY bY wills, will be few and far between, not because 
1D the status ,of HJ.ndu women in this country. the fathers would not like in most cases to leave the 
~ ~ 1:/.ot share anY such happY exp~ctations. Under the whole of the property to their sons but to the difficulty. 
ill the position of HJ.ndu daughters is sought to be 0£ making a will at a proper time and in a proper 

. 0 



:ma.n.ner, The power to ~hange the course of succession 
bY means of a. will is useful in oases where _recourse to 
solicitors or some such other agencY can ea~l~Y be ha~, 

. and it will be dangerous to introduce pr?VtSlons of t~s 
nature applicable to a whole .c~m.mUDJ.tY througho t 
India in the present state of illiteracy. . · 

The provision that even apostacY wil~ not a~ect 
the right of an heir to inherit is, to my mmd, agaillst 
the best interests of the communitY and eVen if the 
right of succession is allowed to daughters and other 
females, there must be a. proVision that ~ case of 
apostacy the person or persons concerned Wlll not bp 
entitled to a. share. 

'·· Dlst~lct and Sessions Ju,dge, Lllhore 
I have the honour to say that I approve of the 

provisions contained ill the proposed ~i~l. The.obJeo• 
tiona to the Bill are ·not based bn relig1ous preJUdices 
as they profess to be but' proceed ftom an unwilling· 
ness to part with de'facto rights and a reluctance to 
break away from the tradition of male economic 
superiority. In my opinion the change contemplated 
will go a. long way to improve the status of women in 
the Hindu societY and will invest them with a feeling 
o£ self -respect and security. · 

· the. Hindus. The Bill was practically sponsored by a 
·non-Hindu, a.nd a non-Hindu acted . as a Chairnian 
of the· Joint Co•ttee. There were good many 
i!re~ularities which are mentioned in the minutes of 
Dissent of the members and they are quite sufficient 
i:ri themselves to vitiate tbe BiU. 
· . The Bill olea.rly shows that there was no 'necessity i 
to amend and codify the whole of Hindu Law now in 
force in British India but it l\1\8 oonsideretl only • 
i expedient ' by the COmmittee to do so. The word 
'expedienu ' is significant. 

After Deshmukh's Act of 1937 a.nd Amending Act 
of 1938, certain other Bills had been introduced and 
the Central Government appointed\\ Cominittee known 
as the Hindu Law Committee to examine these Acts 
as also the Bills subsequently introduced. It was this 
Committee which after. making detailed examination 
of the subjept made a re):lort suo moto, recommending 
that the Hindu Law should be codified in successive · 
stages. It was not done at the desire of the people 
of India; nor at the demand of any body of persons. 
owning property who' mB.y have felt the necessity of 
having one uniform law of inheritance for their progeny: 
dill'erent from that now prevailing. The · Joint 

. Committee does not seem to have considered this 
aspect of the matter, otherwise it would have been 

· Dl t 1 t and Sessions Judge Montgomery "' found that such codification was quite unneces;mry 
.• ., ,. 5. r 0 . • . ' • . • . and uncalled for, and that the memoranda of the Hindu 
. The ~h1ef prmc1ples of the .Bill are-. · ,.. women in Simla or Maharashtra Branch of the All· 

. ( 1) the proVision of a uniform law of successio!l. India Women's Conference representing all its branches, 
• for all I:Iindus of British India, . . and sub·br&nches was quite insufficient to induce any·. 

(2) the removal of t~e se.x-disqualification in body to: make such drastic changes in the settled l&w 
. the matter of mher1tance,and . · oftheHindusasaredesiredtobemade. Themembers 

(3) the abolition. of the principle of limited estate of t.his Association are not confine~ to Hindu women: 
for women. only but women of dill'erent commUni tie!! as well as. 

J do not think that the framers of the Bill have been nationalities, e.g. Hindus, Mohammadans; ChristiaJlB. 
entirely successful in achieving uniformity of succession and Europeans, etc. Their membership may perhaps, 
9-nd in any case I do not think that it is a very desirable be 15,000 as shown 'in the memorandum submitted by. 
object. As regards the other two principles which the them ii-1 the Joint Committee, but it would have been 
Bill seeks to give effect to I wholly support them. I more relevant an~ to the point, if the e:x:ac~ number, 
am inclined to think that in order to avoid obvious of.the Hindu members only had been shown. Church 

' complications the codification of other connected · of Scotland Mission, other councils, Leagues a.nd Clubs. 
subjeats of Hindu Law should be taken in hand before (majority of whom are confined to Bombay Presidency) 
this Bill is enacted and. enforced or very soon after are conspicttous enough to show that the I)Umber of 
it. ' · , . Hindu members would be rather insignificant. The 

1 endorse the opinion which has been expressed by fact that the entire remaining ·population of Hindu. 
a number of members of the Joint Committee on the women of the whole !>f India abstained from joining 
Bill that simultaneously with the passing of this Bill · the above Association in their. present. move was not .. 
Government should take steps to repeal Act 21 of 1850 a matter of S!Jl&ll importance to be ignored altogethe~. 
so that renull'Ciation of Hindu religion may be a bar to As a matter of fact it was not only expedient but 

'\inheritance und?I'. the Hindu Law. :The ~eeli~g that posi~ively neces~.to invite.the opinion of the ~le 
a. change of relig1o1l should be a disqualification for sect1on of the Hindus particularly who owned prGperty, 

, inher?tance is strongly entertained by a large majority . and who were to be eftected materially by this Bill. 
of lijndus. . · This Bill was oirculat~d only, in the third week · ot · 

· The only amendment I would propose to the Bill January, 1944 and thus quite insufficient time is 
faiTs under section 16. I think it will greatly simplify afforded to the. public for considering the Bill and. 
matters if the rights of an unborn child are secured not expressing their opinion thereon by the 1st of April, 
by reference to his being in the womb at the time of 1944. 
the death of an intestate, which might be a difficult On reconsideration of ~he whole matter, I reaffirm 
matter to prove, but by enacting that the rights shall and hold that the present Bill is not - only quite 

, accrue to any child born alive within a specified unnecessary but is bound to undermine very seriously 
number of days, say 280, of the death of an intestate. th~ existing harmony and solidarity amongst the 

Hindus. · . . 
Pandit Lakshmi Narayana SUdan, Advocate, Senior · · 

Vic~President, Shri Sanatan Dharma Pratinidhi 
Mahasabha, Punjab, Rawalpindi. · 

I should say at the outset that the constitution of 
the Joint Committee was irregular and against the 
reco~d _convention that. no non-Hindu should 
part1mpate m a measure whioh exclusively concerns 

' . 

Three main features of the Bill are :-
(1) provision for one common law of intestate 

suoces~on in p~ce of several systems of 
succesSion now m existence ; 

(2) removal of the so-called sex disqualification ; 
(3) abolition of Hindu Women's limited estate 

and e~ion of the scope of Stridhan. 



' 
EM~h and every feature of the Bill jar$ most. It is important to note that in spite of Muslim 

, d,isoordantly upon the basic principles of Hindu Law. Sh.ariat Act, XXV! of 1937, by which all Muslims are 
There being diversity ·of religious beliefs, . sects, now governed by the Shariat Law in respect of all 

IJUb-sects, denominations and other various classifi.ca· property movable and immovable (excepting agri
tionsandonaccountofdiff'erentmodesoflifeinfluenced cultural land) the Punjabi Musalmans owning agri-

, by geographical conditions and environments, 'it is cultural land, who are generally governed ·by agri
only natural to have varie'"y of rules governing the cultural custom which is based practically on the same 
Hindus of different. provinces, India by no means being lines as the Hindu Law of Mitakshra, did not care to 
a small country. Even in the United States of America be governed by the Shariat Law and consequently the 
we :find each Statfo determining its own laws of'inberit- Punjab Legislature has not, upto this time, thought it 
anoe and it is a matter of great pride for India that in expedient to move in the matter. The reason is quite 
spite of their being so many provinces, we have got apparent that they do not want to make a daughter 
only two main schools of Hindu Law of inheritance an heir along with the eon, nor do they want to alter 
Dayabhag and Mitakshra. ·There being fundamental the woman's life estate to an absolute one. There 
difFerences_ in them it is a vain attempt to unify them is no reason why to make such drastic changes in the 
and. make one codified common law for all Hindus iri Hindu Law as proposed in the Bill, and to thrust them 
-l3rit~h India. on the unwillillg. Hindu publio. · 
~- . Even Sir. John Mayne, the. most eminent Jurist, .As r.egards the 2nd feature:-·· 
considered. codification of Hindu La.w a practical . 
impossibility .. · In his words as quoted by the Honour-· The report· of the leamed members. of the Jointt 
able members Messrs. Nilakantha Dass and Baijnath Oom.m.ittee while discussing the capacity or right of 
Bajoria " The age of miracles has passed, and I hardly a woman to hold property or to acquire it otherwise 
eirpeot to see a code of Hindu Law which will satisfy shows, that there) was a great confusion of thought. 
the trader, and tne agriculturist, thE! Punjabi and the It is one thing to consider whether a Hindu woman 
Beng~ and the Pandits of Benares, Rameswaram, of has got a right or capacity to hold property and quite 
.Amritsar and of Poona. 'But, I cav imagine a very another ~hether she can acquire any property by 
beautiful and specious code, which' should produce inlreritanoe in presence of a son. Two points should 
much more dissatisfaction and expep.se than the law have been ke~t separate. There may be ample, 

• as at present administered." · · · ·.. . support for oonstdering that a woman has gota right 
In this Bill, .the rule 'of succession is confined to or capacity, to hold property for her enjoyment, but 

a separate or heritable property of a _deceased intestail there is no authority anywhere in the Shurities, Smritis 
as defined therein. Some members consider that the or other religious scriptures for imposing the drastic' 
heritable property is generally · :pegligible or very· change that the widow, the daughter and the depend
small in comparison with the joint or ancestral property ent parents are entitled to inherit along with the eon, 
ofa deceased. This may or may not be so. The Bill the separate property of the decea'Sed intestate. The 
which is now intended to be placed on the Legislative three passages referred to. in the report and other 
anvil is only a thin edge of the wedge. It is not known authorities were brushed aside on very feeble grounds 
w~at rule of succession is coming next to govern the but no authority could be quoted for inheritance of the 
join~ family property. ·. It may next be proposed, as women otherwise. · It is ignored that all Smritikars 
once. already done by Doctor P. C. D. Chari, that a and eminent commentators were at one on the point 
' daughter ' should be considered a. member of joint. that the son is the aole heir after the death of the intes
Hindli family with the father, so that rule of sur· tate, of his aeparate property. If no authority did 
vivorship JIJJJ.Y also apply to her. It is submitted there- appeal to the minds of the learned members of .the 
fore that no codification is necessary, and in no case Joint Committee to hold that a female was incompe
should radical changes be JIJJJ.de> as difi.erent rules of tent to possess or hold property, certainly there waa 
succession with regard to separate property, joint 'Mthing to Justify th!J ClmoZusion that any female was 
Hindu family property and landed property will only competent to inherit the property in presence of the 
'create great many difficulties, discords and financial eon, as is now proposed in section 5' of the Bill. 

. troubles in the family. · The poip.t for consideration is why the eon excludes 
Again,· situated as :we are in the Punjab and all the females and even the parents of the deceased 

N;-W. F. P. where the Mohammedans are in mA.jority, from inheritance. It is to be remembered that Hindu 
and there ilJ.ready being various divergent sub-divisions society is based on the patrilineal family from the 
amon~st the Hindus and the Sikhs, we cannot afford .Vedio times. It is the .man who has the obligation 
in 'any case to have further family feuds and dis!nte· to continue the line by setting up and maintaining the 
,grstion which the Bill, when enacted into a law and family. The woman has no such obligation. If a 
put to practice, is bound to bring in as its natural con· female gets any money, omaments or property she gets 
sequences .. liindu members in the Assembly repre· only for her enjoyment. There can be no rights with
senting the PunjabandN.-W. F. Province are bound out corresponding duties. Moreover the .son's right 
to disagree with this ·Bill. Supposing this . Bill- is :to inherit the separate property of his father is .founded 
wacted into a law and subsequently the PunJab and on his religious duty to make an offer of oblations and 
'N .• w. F. P. are dismembered (in spite of our wishes Pind4 to the deceased and to perform his Skradk and 
against it), under the Pakistan Scheme, from the·· he is more entitled on the gro'und of religious efficacy 
rest of India, and u; order to maintain our solidarity, to make suoh offers than any of the other relations, 
nnity and Wl'alth-power-of-man we want to alter this and thus a duty and a corresponding right of 
wactment which iii now being forced upon us, it will inheritance. 
-be Well-nigh impossible to dO 80 under 'the altered II 

conditions With preponderating Muslim majority in · "Pitri rina " (i.e. patemal debt) which is known to 
the Legislature. So it is submitted that if it .be every Hindu worth the name should not be ignored 

· considered· absolutely necessary to amend and codify . from consideration by the members of the Assembly, 
the Hindu. Law as proposed in this Bill, Punjab and who are representing teeming millions of Sana tan 
N.-W. F •. P. and other Muslim Majority provinces Dharmi Hindus who have got firm faith in their reli
.shouldbe left alone and exempted from its operation. gious principles which are not only foun_d inherent in 



I 
theni,1lm+- 1)6;;,~ ~gr&ine~in.:the~~94e ~£)ire, lorm to the,;h&r~~~f.lfo~~~d&n ~w ~hciuld have: .in 
thell'. cultrure.~ite dift'erent and distmc~ from th~t of no. case, /been engra.fted 'on Hindu· Law :ill the form 

"1- of simultaneous heirs ; nor should have the daughter 
the others. ' ' ; ' ' ' ' iJ ' ' been made an:heir wiph a Quranic.~ha.re oft alo!lg with 

Thll whole l~w of ii:lheritance_ia ma~y based on .the .son;, giving
11
us a vivid p~ctwe of the oo~Qined • 

the capacity ·.of ~e heir ~ o~er oblationS :~.;the list of 11harers .and residua.rjes of..th~ ~~inmedall 
deceased. : The. )1101'6 tho capacity! t~~r more h.is pre· La')V. .. There will b~ no sui'prjse i( :with ll view .t!> s'equre 
ferential right to inherit:· Thus .. lt· 18 clear that· .the 6 share to the daught~Jr ii\ b.er father's property, and with 
Hindu Law .of inheritance is .ba.sed ?n such .obliga· 1J, View to. oompl~te the piqtur~,.pext ~ime when a,):>i)l 
tions rather. than on any sex qualifications or .. di89Will• for , testate succession is mooted . l:>y,. the Legislature, 
fications. J.n the, absen~ of f!On and the W'ldOW t~e f~ ~.}\' be propOSe~ that an qwner .cannot, ~e a, :will 
daughter inherits. She inhents· not because. she 18 for.inqre: ~n .~me-~hird share of .~is proper,ty, to

1 
a. 

' gotraja '·of the deceased, .as she is now propoaed to •tranger !)r au hei~ without the co~~t of~' the h~r1rs 
be niade ·for she is not of the same gotra as,· that• of as l'equired, by the Sharia.t. IDBt1~ut1o~ like those Qf' 
her fatbr, but because her son will be the p~erentia.I widow. rem~rriage and divorce, practically unknown 
person to perform the 8lyradh.and offer obl.a.~~ and at present, will also be forced upori the ~du solll~ty: 
thus will be a preferentihl he~r; a.nd. hence .lt 18 that as a .p.ecessary consequence ~f.. ~he drastic changes. 
the daughter has only a ~te~. ,e$t~te so .18 ,t? fol'lll, a ~onte!liplated .bY th~ learned sponsors .o~ the Bill, the 
conduit pipe to pass the inheritance undiri:llirlehed to. most unfortunate aspect of the same ;ptoture. 
her. son who is really intended to be benefitted:, · · l . 

. , til ·· , •· Itis111ii>mitte41t4erefox:e~h&~.~d<ni()twaD.tany 
The principle that right of inliet1. rice according radical qhanges in our law of sucoe~s1ou as nQw ~:force·. 

to Hindu Law is· wholly regulated With refer®ce to in. British. India, not .is, it ·desirable to ~ngraf:t on the-. 
spiritual bene~t to be co~er~d on th~. deceased 'pro· Hindu Law, the rules of succession. governing th&
prietor-is not only f()t\Dd m Hmdu sorlptur\lS, but has (,lhristian or '·i Moha~e\lan • societies, .. where4L 
been· laid· down on .the highest judicial authority as marriages betwe~n ~war !Illations such ae cousins . (in. 
an article of legal creed which is uD.iverS!illy .true, hil · 
It ·was recognized by t~eir . L6rdsb.ips of the ,P;i":Y the family itself) are permisai~le, w. · e ~uc.l:! marriages. 
Oouncil in' 12 :M. I.· A. at page 96 thAt "tfuere 1~; m are absolutely prv~~ited.amongst the Hip.dus. · 
Hindu Law so close a oorinexion' between their religion' As regards the Srd feature :-. · 
and their' succession to property tliAt the preferential . The Bill abollsb,es the, Hindu w~men's ·limited 
right to perform the. Shradh is commonly viewed as e•te. It is submitted that this provoking 9hanga is· 
governing alSo t~e' preferable right to succession of the worst· ,type of a ,,change to say the 1e11st .. A 
property and as a general rule they would be expected Hindu fentale is· not ent~tled .to. a.ri, al)solute interest 
to be in union." So the Law of inheritance hl\s in an inherited estate as she has rio liability or respon· 
got: religious J?rinoiples for its foundation and that sib\lity to discharge. ~he gets th~ l.imjted1 estate. in· 

.should in no case be altered. · lieu of maintenance. A.1; a ;matter of fact it is noli' 
Again, under Shaatrio injunot,ions it is the bounden inheritance as such.· According to Sb.a.stras . a male· 

duty of the son to m.a.intain. his aged parents, and other ~:rruy, is entitled to perform the Shradh ceremony of 
dependents, while the daughter has got no suo4 duty. the deceased, and so it na.turally follows that the male 
{fnder the'proposed Bill, the daughter will inherit should succeed to the property of the deceased exolud· 
from her father, from her father~in-law. and. from · ihg the fem.a.les. In the absence of nla!e heirs femal!) 
her husband without any corresponding obligation, heir gets the property as she is entitled to maintenance 
but to. use, enjoy and dispose of the property ill any aM she holds it as such; but,it.i~ in .trust for the neXt~ 
maimer she likes.· · · . ~e~Mir; ·.The widow inhe:its the property and holds 

· It,is most .curio~ to note that so~1s daughte'r ~d ~~ fol,' her life and can use 1t. o!lly for legal necessary 
daughter's daughter are also mentioned, as heirs in purposes, so. as to pi\SS it after her death t!) the rever
class 1 of section 5 of the Bill. If the daugbi:-~Jr lie sioners. Similarly the daughter. inherits. it in the·· 
no~ an heir, surely son's daughter has no place for' a..bsence ofa son, so that she may hold it durinlfher life 
being w.tl.e an heir. Of course she. is to be properly t1meandpBssiton. to.the next male heir, i.e. her s()n~ 
maintained out of the family property. ·.·The idea Th£< oollaterals and the daughter'.~ son ar~r · entitled.. 
of putting daughter's 4augb,ter as an hefr even in to perform Shradh. and offer oblations for tb.e -benefit· 
preference to parents who al'Ei not dependent on the ?f the deceased and ,hence. their inheri~ance. Ther& 
~testate, to brother, brother's son, brother's S<in's lB, therefore, absolutely no ·ground for absoluta 
son, father's mother and father's father, is subVersive inheritance by females. · 
of the acknowledged principles of Hindu Law and the ~; The _deiin.itioll df ,, Stridhan, ~s now proposed: 
property is transferred altogether to a different family Wlth. a. VIe. wtoincludeallpropertyacqlllre .. ' dbya, woman 
far removed without any corresponding good to the b :-J. · 
deceastd, or any spiritual benefit or religious eflicaoy', Y .,..w~rttan.ce or devise P~ a.t ~ Pa.rt~tiollJ>r .as arrears. 
Can we not ask· w~a.t ·a.u~hori~y moral, religious or of ma.mtenanqe · is · a~toge~er , subversive of .jher 
legal bas ~n considered m domg sot .It is prepos~ :~e~ta.rY,Principles of :a:indU.. La.v •. The· .wor~ 
terous to t.h:ink that the real mother, father or brother · Strtdhan 'woUld no~ have found. a.ny, place, in, ,the: 
should get nothing, but the whole property of the legal vocab)llary of Hindu Law .. if. it had not been., 
deceased should be transferred to his daughter's confined only. to the property gifted.to her before, a.t,:: 
daughter, whose interests ·have practically receded or aft81' !llarr~age PY her relations and .oth~ stranger&. 
from th.e main family; .. . oo~meote~ 1 '!lt4 . the . familY.· Thq expression; wa.S: 

r So fur as the rights of the other proposed heirs in· c~med With a VleW to. be used. in. c.ontra-distinc~ion.: 
the next 4 elasaes are concerned, I have already -:th th?. property which was .inher1ted: or. acqmred 
discussed them in my previous criticism. Y partltlon,, etc. and. was to be her life, estate. . · 

. The order of succession in the proposed Bill ~e · .. . I ha ~ e already' discussed in my previous criticism 
to hav.e ?een moulded to ·some ex~nt accordin n:: , of the Bill t~t the scope of the word St~idha~ can. in.: 
the prmc1ples of Mohammedan Law. A. list s~ no c.ase be ~~tended on the erroneous Interpretation 

· made by Vtjllalleswara of the word "adi" iil the. 
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.definition- of Stri~, given by Yajnavalkya. I In clause (h) a change should be effected so as to 
had already proved that it was on obvious error of exclude from. the definition the property acquired by 
Vi ·naneswara in· View of the definitions given of the inheritance or deviSe or at a partition, in lieu Qf main
-w:!x<t Stridhan b;r Manu, Vishnu, Narada, Apastamba,' tenance or by purchase out of funds inherited from 
V~ and Dtivala, the most eminent· Smritikars, as a male or acquired by prescription or adverse possession 
alSo it was found t~ be incorrect by their Lord~hips as a limited owner. 
of the Privy Council more than half a dozen tlmes OlauBe s . ......A. clause should be added 'so that the 
whenever the matter went up to the Judicial Com- Sanatan Dharmi Hindus are totally exempted from 
;nittee for decision. So the members of the Rau the operation of this Act •. . 
{)o!llll1ittee and t~~ Joint Committee were in no case Olauae 5 an.d other clauBea.-There should be no 
~ompetent to taKe their stand on the etroneous enumerated heirs, nor simultaneous heirs. Son's. 
defuiition of the worcl ~tridhan given by Vijnanes~ .daughter and daughter's daughter should be deleted, 
wa:8. speciallY in the absence of any o~her authority Substantial proVision for the maintenance Qf the 
to support them and particularly when it is totally dependents should be made. . 
incolllPatible with all the principles of .Hindu Law. 

Stridhanasnowdefinedissuretoproduceanomalous ·An inheritance should be according to the 
.... _ f .. 11 · :M:it.aksha or Dayabhaga. schools of Hindu Law as 

results which can '~Jtl seen rom the f_..owmg inforceatpresent. Desmukha'sActandthe,4mending 
illustrations: . . Act of 1938 should be repealed. 

· 1. Suppose a Hjndu dies intestate leaving a son, OlauBe 13.4s already said Stridhan should not 
.a grandson, a· daughter and a daughter's son. After. include property inherited from males, &f\d the former 
the death of the intestate, according to the present law of· succession regarding Stridhan should be 
:Bill, share of 'property inherited by the son will be retained, 
ancestral in presence of· the grandson and the son. .. I want to make a note that in our part of the. 
will be incompetent to alienate the property without country father and mother will never like f;lVeil to touch 
necessity .. But on• the other hand the property the property belonging to the daughter. There is no 
inllerited by th6 daughter will be.her Strid,han and she . question of inheritance of daughter's property by her 
"Will be competent to dispose of it in any manner she parents or their relations. 
likes in presence ~f her own. son. Olau8e 17'-Is controversial. It is not IQlo:wn what 

2. In the ab'Ove illustration suppose the deceased marriage is called valid. We are opposed to the 
leaves a widow of a pre-deceased son also and suppose marriages outside caste. This clause. assumes the 
.she remarries and has got a son and a daught!h- from validity of marriages outside caste and perhaps 
the 2nd husband, now on the death of this widow the community which are not recognized as valid by the 
:llO!lS and the daughters from the second husband• will "Hindu La~. 
also be entitled to inherit along with the descendants. 0Zau8e 18.-Profiso shobld be deleted. 
-of the former husband, if any. So there will be a 
:succession. of uterine sons and daughters. But it is · Olau,9e 20.t-Hindu Law, as it now exists, should 
not known whether consanguine' sans and daughters be maintained. ApostacY also should be made a 
:from another widow will also ·inherit or no~. ground for disqualification from inheritance. ·Caste 

Disabilities Removal Act, 1850 should be repeal(ld. · 
3. Suppose in the 2nd illustration the ~dow does The decision of the Joint Committee in support of this 

not leaVe any descendants, the propertY will go to her Act of 1850 while proposing a Bill in favour of and in ' 
:.2nd husband, under clause 13, who is quite a st~anger. the interests of the Hindus is not understood. There 

d d · should ·have been no hesitation in repealing the Act. 
4; Suppose in illustrations ~ and 3 the wi ow h~ 

:remarried a :Muslim or a Chx;istian, the property Will 
:go to her descend!!-nts from this husband, or to the 
hUsband 'as the case may be. 

The more We consicler over the matter, such 
.illnstrati~s. can be :multiplied. · . 

'so the definition of the word Stridhan is to be 
remodelled so as to exclude the propertY which a female 
inherits or acquire& at a. partition or in lieu of 
-lllaintenance or by purchase out of he'r · husband's ,· 
funds or otherwise by seizure or adverse possession 
as a hmited owner. ' 

Apostacy should also be · a disqualification te 
succeed. 

I entirely agree with the minutes of dissent recorded 
by Messrs. Nilkantha Dass and Baij Nath Bajoria and 
generally with those expressed by Mr. V. V. Kalikar 
.(eXcepting his Views regarding codification). 

As regards the· Bill itself (if it be considered 
inevitable. to codify the Hindu Law in any case) it 
is submitted :- ' 

· Clause. I.-Punjab and N.-w. F. P. should be 
·exempted from its operation. . . · 

•Olau&e 2.-In clause .(a) the words 'and who are_ 
<Of tho same gotra ' should be added at the end. 

0 

The rules of Hindu Law regarding succession with 
all its distinctive features quite intact surVived upto 
the present times in spite of receiving rude shocks for 
thousands of years through the heavy onslaughts of 
different ciVilizations, and in spite of centuries of 
continuou11 foreign domiti.ation. It may appeiJJ.' 
surprising but .the reason was that they stood on the 
firm rock of sound reasoning based on religious back
ground. These settled rules should therefore be 
allowed to remain untouched. 

such drastic changes like the present which are 
quite incompatible With . the distinctive fe~tures. ot 
Hindu Law made eVerY t1me on the uncertam whims 
of certain interested .persons are sure to unsettle the 
settled condition of the society, and are bound to 
react on the Hindu social life and to make the life 
miserable on account of their ruinous and disintegrating 
consequences. . ' 

I would appeal to t~ member~ of the Legislative 
Assembly to kindly senously cons1der over the whole 
·matter and withdraw the proposed Bill as soon as 
possible, as it is causing a great ?nxiety.t? the ~fuds 
of the people in general who are m a po.s1t1on to Judge 
the detrimental consequences of the Bill. 

If on any account there are persons who still 
maintain that they want to have such a 'measure for 
themselves then they can· have a separate measure for 
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themaelves 0nly. · In the proposed Bill a clause mty be be Ju~t, equitable or convertie~t to brush aside by a few
added that it should apply only to those who make a strokes of pen th6 cherished conventions and practices 
declaration to that effect to a prescribed authority as which have obtained a. sort of religious sanctity t 
has been done in the Shariat Act of Ion But in 1 Assuming that the change in the direction proposed iS. 
no case should it be thrust on the teeming millions of desirable. would the change have tpe effect'of introdu• 
Hindus who are quite opposed to this measure and who cing the· uniformity desired and remove the confusion 
are bound t.o. suffer if the Bill is made ~pplicable to · which it is sought to remove 1 In our humble opiniott 
them. : · · it v;ould hs.ve just the opposite effert by making the 

I want to point out that under the existing law a co~usion, .as tht;~ Vhrase goes, worse conf'olll;lded~ 
Hindu is quite oo:rp.petent .to·. dispose of his property Taking for exa~ple the case of Bengal t~e r~sult . 

. by will, and if hP intends to benefit hill female h~ir& ~ould be that whil? on the one hand the persons living
.li)te the daughter, or daughter's daughter or any' other m towns and ownmg house property ·only won~d be 
· person in presence of the sons, he can do so without ~ove~ed. by the · ~W sy~tilm, the persons .living- • 
any restriction, So the Bill is qu1te out of place and m villages and owrung agricultural land only would 
unnecessary. Renee I oppose the Bill. · most of them bl! governed by Dayabhag SchOll! of 

· 1 Hindu Law ; ,while the small minority of persons in 
Resolution passed at a meetu)g ot the Working Bengalrfollowing the Mitakshra system and living in 

Committee of Shrl Sanatan Dharma Pratinldhl .rural areas will be observing that law in respect of the, 
Mahas'abha, Punjab, RawalpiDdl. agricultural land. Again .those who own urban 

'the opinion of Sjt. Pandit Lakshmi Nara:tana Ji property or property other· thli.Ii. agricultural land as 
Suda!l with regard to. the Hindu code, Part I (Intestate also agricultural land will be subject not only to one· · 
Succession) Bill as introduced in tb:e Central. Assembly, system· of law as at present but to two widely different 
read and resolved that the same be adopted. Resolved systems differing from each other as poles a.s under~ 
further that it is most d!Jtrimental to 'the interests of It is not merely imaginary difficulty we are referring to. 
the Hindu com:tnunity to enact the Bill as introduced but a r~a.l one. A few years back the SMriat Act was 
and .that the Government be requested to withdraw passed ~y the Central Assembly which, owing to the 
the' Bill. The Mahasabha ·trusts that the hon'ble limited legislative powers of. the 'Central Assembly· 
m~mbers ·of the Legislative Assembly will oppose:the applies only to the property other than agrioultui'al 

I Bill. ' . . ' lands. ' . ' 
The Bar Association of Rawalpindi The Punjab Legi~lative Asse~bly. has not :yet. 

We have had the advantage of reading the opinion thoughi it. expedient or necessary to pass legislation 
recorded by ?andit J:akshmi Narayana, Advocate, on adopt~g the principles of t,he. Shariat Act in respect 
behalfofShriSana.tan Pratinidhi Mahasabha l~awal-, of a.gr10ulture.llands. · There IS no reason to suppose, 

· p~~· Punjab, an? :W? are in genera~ agreell;\ent with this' that the Punjab ;Asse.mb~y will adopt the prin?ip!es of 
opllllon. Our oritloism of the Bill is howeVer not . the p~oposed legislatiOn m respect of the agricultural 
based .on the religious aspect of the Bill whi~h ·has lands m respect of the Hindus what it failed to do in 
been dealt with~ P~dit Lakshmi Narayana's opiniori, case of the Muha~madans, . The. expectatiops of the, 
but on general prmc1ples. · , . . . , spon~ors of .the- Bill as regards the Provinmal Legis~·. 
• .Legislation, a~ very well put up by· the· eminenb' lature a.da.pting their policy ~ be no~h!ng b.ut a. pious.· 
Jlll'Ist Benthem, IS itself an evil and should not be . hope: With the. result, as we. h~ve said, of meVltl)obly 

, re~rted to ilbless it be to remo;ve 11 bigger evil. TM making ognfus1ons worse confounded. 
~m arguments 1>f the protagonists of the revolu- ' A few words more might be said on this point. We 
ti~nary o~nge which is s~ught to be introduced in the find from the va.rious minu~s of dissent recorded by· 
.Hindu soc1al structure are-.- . · • severaL members of the Jomt Committee that there· 

(1) the necessity of. introducing .. uniformity hi were severe.! non·~d~ ~~mbers of the Com,mittee 
p~ce of diverse schools of Hiridu Law, e.g. who V:9ted for th~ prmo1~le ~nd there are several 
Mitnkshra and Dayabha.ga, etc. and . · .. llO~-Rindu :wom~ s o~ga.mzat1ons whos,e · ~epresent•· 

(2) the disabilities ,under which th ·lliiid.. ations were . .recelved listene~ ~o. and were perhaps 
. women are generally labouri earld tb! allowed .to .influence the opuuons, of. the membersh • 

· eonsequent l>ardships which 'th~di biliti. ~ Ma~e ;;,k iflsthere a.re not different schoo~ of Muha~--
bring in their train viz de 

1
• ~a. e., ma . w a o 1 ·.Has any attempt been plllode or IS 

women of right of inh :ti P \vmg -t.~~ su~h an . ~tte:tnpt m contemplation· to introduce a . 
their brothers etc a:_d1 ~ ~~llg t~. ~orm ~ule of inheritance or in respect pf other : 

, 
1 

onl life st' te · ' · 0 . ~ . eitl A!UuJeots lU the case of Muhammadans 1 If not hoW'' 
lut;' :wner h. a. ':,tead of full and abso- could those non-Hindu members- come to think that .. 
by them: s lp In . e property inherited Hindus require greater amount of' unanimity in such 

As ds N )' 'ms.tters than the Muhammadans ~ As a· matter of 
, regar. . o. (1 . . . . fact ther? is, as far as .our ,knowledge goes, much' 
. ~llllng~y laudable as. the object may seem' the. grea~r ~ver$ity amongst Muhammadans thm in the 
qu~Ion a.riSes whether the desired result· will be casE> of Hindus. If one uniform svstem of law cannot 
achieyed il.nd if ·achieve~ would conduce to. greater be devised, in respect of one'-foUrth population of a. 
~~p~essofthecommurutyforwhosesupposedbenefit country. With any advantage to that section o_f the.· 
1~ IS. Intended 1 The fuct cannot be gainsaid that the population how oa.n · one expect one uniform system! 
different sch~ols of I:Iindu Law are themselves based · ~ be devised in respect of a section of population three 
on texts which a~e consid~red to be of divine origin tunes as large ~ 
~d purt>rt ~ be merely mterpreta.tions of the same As regards No •. (2) · : · .. , ; 
. e. et different commentators gaVe dift'ere t On . 1 • -
mterpretati9ns to the same texts simply because th n . . . e ho~ the pnnciples of legislation is that it should. 
difl'erent interpretations were found more suita~~e cover t. e c~e of ~jor~ty of ~pie. . ln other word8. 
to the people inhabiting particular looaliti li . e the legislation has m vtew a~ 1ts obJect the greatest 
under conditionS peculiado 'lihem Would~~ ~h '£« good ~or the greatest number. The queT!tio:a 'bf 

. ' ere ore succeS810~ in the sense that there is pro:perty to divid&' 
~ ' . 

. • 



~ll be left to the love and affection of the parents who 
will d,o all ttey can and what they will consider 
proper a.~d rea~nable, i.e., ~ the ver~ small percentage 
of case~ m which the queshon can a.rlStl having regard 
to the extent of the property possessed by thw 
parent. , 

arise, here in a poor country like India in very few 
cases hard!~ e~en ~n~ per cent. of oases. By far tbe 
over·w~elming l;D3Jorlty of cases are such th<tt either 
there is one slll.&ll house or a couple of hundred worth 
of property which if it :were to be divided would hardly 
yield. a few rupees to each sharer. In aJl such cases. 
it .~ no~ the fact of the existence of a bit of property 
whioh,,if sold would hardly fetch sufficient to lll.&inta.in The proposed enlargement of 'the power~ of ~omen' 
the whole family consisting of. mother, sist.;rs and ove:rt the property inherited by them is as undesir· 
brothers, eto. for a few months, but the moral obliga- able as it is unnecessary:· 'Hmdu men possess limited 
~ion Qfthe brothers, .after the dea.t;b of the father which: po~rs. over the property inllerited by them from 1 
'is responsibl~ for m.a.intaining the mother anjl; sisters. the1r father::: and nobody qan ·say that the restrictions 
On the oooas1on of marriage of the sisters the brothers placed on their powers have proved irksome-they are: 
would like, simply to ~ve their face, to. do all in their a ·wholesome check on extravagance-and nobodi 
power tQ see that the s1sters are properly married and has ever complained· against this and no claim bas so· 
get presents o~ · .a.p~ointed occasions. · Introduce .the' far been. p,ut forward that their powers over suo~. 
merce~ conS1derat1ons (as the present Bill ptoposes · p_ropert:y should be so enlarged .and yet we find sugges· 
¥> do) m. these matters that the sisters must insist in t1ons bemg ml).de to remove all restriotiGns. It is note·· 
~etting their .full pound of flesh by insisting on: tb,eir v.orthy that a certain powern 1 women's organization 
rlght to forj)e partition) a.Iid all moral obligations are has protested against giving unrestricted . po)Vers • 
casttQ t)le four· winds. and the tesult wi11

1 
be that over th~ property inherited ,by women. , 

da.~ghte;rs.ofpoo1= deceased persons will be thrown on · · 
· the1r Q~ resources and nothing but confusion-nay In remarkable contrast to this is a suggestisn made' 
chaos-will result. The legislation . .-which has been . by one women's organization that testamentary powers 
enacted since 1929 by which .sisters widows and of men should be curtailed and the l!indus also should 
widowed&;_ u.ghMrs-in-law were <riv_ ,en rig' hts of inllerit.· be placed' on tne same level as :Muhammadans, viz. 

o· that they shoul~ not be allowed to will away more than 
ance was a step, certainly, in· the· right direction. one-third of their property : all that we need say 
This legislation; part\cula.rly the one in 1937 was a .about such like s~ggEstions is that they carry their 

, welcome reform which secured to the widow in the · own condemnation :with them. 
preile~ce ·of 'sons, evert in case of joint ,families, and to · 
tfe ~dow of predeceased so'n, a. share equal to that of· With these general remarks, we have expressed 
a son.and no reasonable person has any cogent reason our inability owing to a copy of the Bill not having been 
~ObJect to such a change. But to go further with a : sent to us to deal in detail with the Bill.. We oppose 
Vlew to redress some supposed grievances and to give bot~ t4e principles of the Bill as also. _the Bill itself. 
shares to daughters who on their marriage would share 
the. property with their husbands is. a radical change. 
":hich is .In!>~~ 'lmcalled for and can result only in one · 
direcjiion-complete disintegration of what little remains ,' The · Arya Pratinidhl Sabha, Punjab 

of.tJie ~du social structure .. The whole clamour The propo11ed. measure. has been fully oonsiclered 
on the part of th~ various woxp.en's organizatioii.s is by this Sabha.. · While this Sabha does not feel inclined 
based on the ass)lmption that tnan as such is oppreSlling to opptlse the succession of daughters and other females, 
the woman as such and·a. lll.&n, whoever be is, would it is clearly of the opinion that the female heirs should 
i~ore the claims of his own daughter, wife or sister. not be given absolute righ~s· over the shares they get 
or mother simply because .she is a woman. and would frpm the .m~es .. Sopjety has not_yetreached tht- stage 
deprive ·her ·to benefit his colla.terals at the expense· at which woJD.ell have attained ~ufficient capacity to , 
of bi,s womenfolk. The basic idea involved in the deal with the outsid(l, .world and protect themselves 
clamour ()f so-call~d women's rights . is tha.t womeu 1 ~om the fraud ~nd . ·machinations, of their greedy . 
are ·equrl to men in all respects. This idea is funda.- · relitions. Education alone wiH not fib them to manage · 
men~ly wrong. There is no question· of equality or • their property to their l>est 'advs:ntage. The'Y' ·must • 
BUperiority or inferiority. · Mau and woman. are part have e.· good knowledge of affairs to be able to protect J 

of o~e whole; neither equal to eacl> other nor superior· themselves.· In the case of males, they become : 
nor1 hiferier,: they .are . just ·"Complimmtary to each associated with their. elders in the management of · 
other. · · property or carrying on the fBimily business from an 

Giving shares . to women on the ·Jines of early age while this opportunity is not usually e.va.ilable .• 
Muhanunadan Law would be ,as unworkable in the to females. · 
case of Hindus as has been found to be tht case in case 
of :Muhallllll8o~ns. It is in ()ur knowledge that 
although m ·theory Muha.l!l!l.llla.da.n Law applies to all 
non-agricultural tribes but it is honoured more in the. 
breach than. in observance .. It is in very rare cases , 
that women get their Qura.pic sha.re. In the few cases 
where the:re_ is sub.stantie.l property to diyide the women 
get in theory what they are entitled to but in actual 
practice they surrender to their brothers etc., what is 
&!lowed to them by the ShPria.t: If this rule of inherit
ance hal! been found to be unworkable mongst persons 
who profess the Muslim religion amongst persons who 
call them devout· Musli.!ns how can it be expected 
tO 'work ·11omongst Hindus wbo for thousimds of years 
have been following their own personal la,w and to 
whom.>this new rule would be as strange as it would 
be Unimlatable; ·The so.-'Called rights of women may 

Ag~~:in· succession ~· female _holders of inherited : 
property requires revi.sion. Her issue should of course . 
have priority over every. one elsE!. Property once • 
descending in a male beoomes his absolute prop~rt;Y· : 
Failing issue, however, property must go to ~he he1rs : 
of thl' last male holder, and not to the husband as 
proposed. · ·, 

· It is, howeVe~, tO btl noted tbe.'t female heirs. 
particularly daughters should not have the po~er or. 
ruining the family business. In the rase of b11Sllle88, 
the .male co-parceners ·or partners should haver. 
the right to buy of a fe~le heir at a valuation. I~. 
is possible. that .the daughter's h.usband may be, 
intereSted in pGking his nose into her father's business· 
or even 11lini.ng it by· insisting on dissolution of the 
~rm. ·<J • 
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The. condition imposed upon a father o~ a. mothe~, 
· . m' ·~cti'on 6 will in the opin1on of this 

' successiOn "" · · h th &bha. give rise to litigation for determ:ounv.w.e er 
a rticular parer t is or is not dependent Wlthlll t~e 
~ing of this section. Very often the parent will 
stand to lose the share for ina.hility to go to court ~nd 

sentiments of the Hindus and th~s breaking their 
solidarity so that the British power in the coktry 
mSJ.y be ~trengtheru:d, which solidarity has already 
undergone enormous and. woeful changts. Thus the 
Government was using it as a political weapon to 
,punish the Hindus as well. . . 

6. It was a great misfortune for the Hindu society, 
that such plans of the Governl;nent were being backed 
by a class of Hindus, who were the creation and · 
production of certain schemes, such. as that of Lord 
Macauley and who were, though, Hindu in blood and 
'colour but for all intents and purposes were no leas 
than the British in their opinions, views, manners and· 
thoughts. Therefore they could not be expected 
to represent the real Hindu sentiments and ideals. 
They boasted to be reformers and h.a.d the western 
ideals before them, little c.aring to think that where 
those ideals have landed these very western nations · 
and what was awaiting the western civilization in very 
near. future. The number of so-called reformers 
alone co~Id naturally be larger and those who did not· 
subscribe tovthe western idea.ls could not be in large 
numbers in·the legislatures and nor carried any weight 
with the British authorities. 

·fight a case, · . 
This Sabha has no further comment to offer. 

• • 
Shrf san~tan Dharma Pratinldhl Sabha, Punjab, Lahore 

' , 1. The }tau Committee (commo~ly called the 
Jiindu Law Committee) was. appomte~ by the 

· Government of India to · codify the Hmdu Law. 
The reason given to justify this action was stated 
~ be that " In consequence of certa~ difficulties of 
interpretation arising out of the Hmdu Women's 
Right of Property Act and the Amendint,Act, 1938 ", 
the Government ha.d to appoint the said committee. 

2. The reason given for such a step to bE: taken.~ 
quite an extraordinary and lame o~e. Such a pos1tion 
could on)y be for two reasons : 

Firstly the drafting of these Acta must be so 
defective that it required a change in 
them. · But instead· of tllking the right 
course of correcting them ~ wrong course 
of changing the whole Hindu. Law is 
taken: 

Secondly it showed that the presiding judges · 
of the conrts were considered to be 
incompetent to interpret thos& Acts 
correctly. H£re ·a wrong course is agoin 
taken. Insteod cf removing the incom· 
petenoy of the judges or replacing them 
by •more competent and abler judg~s 
the whole llindu Law was sought to be 
chan~d. 

This was really a curioUs way. of doing things 
and especially the framing of the laws. 
It was a true case of putting cart before 
horse. 

3. Was it not a fact that every day all kinds. of 
Liws were interpreted by lower oourts and appellate 
oourts upset their decisions and still higher courts 
g11ve them another interpretation.' Could there be a 
justification, then, to c~ange those laws every day t 

It was therefore a lame excuse. In fact some 
other motives worked behind the ourtain and that 
also to upset the whole struoture of Hindr. Law by one 
stroke of pen. 

7. The sponsor of the Bill was a. Muslim gentle-
man, who by his natural inolinations, born tendencies, 
b(mt of mind, tra.ining and religious beliefs could never.· 
be e!X:peoted to know the rea.l significance of the. Hindu 
Law nor have a. just Arid sympathetic view towards the 
opposers of the Bill. Moreover he was merely .a tool 
in the lumds of the British authoi:ities and could not, 
dare to go against the avowed policy of his masters,, 
to harm the Hindus. · 

8. The present Joint Seleot Committee was mch,: · 
which could not be said to be above suspicion, especi
ally when it was composed of non-Hindu element a.s 
well. There were . four suoh members. We don't· 
blamj them as such, but it .was clear that they could 
not be expected t~ be quite impartial by nature, though· 
. they might be doing it unconsoiously. , 

4. It was a patent fact that whole social even 
politioflJ and economi(t structure of tlie Hindu society 
rested on Dharma, i.e. truth, justice, love, SE~rvice, 
etc., therefore this question of succession also was a 
purely religious one. The Rau Committee. also 
relying on Vedic texts proves the contention, though 
they iDt£rpret them according to their own idea .to 
justify their position as such. On the other side the 
:British Government in India declares itP policy ofnon
interference in such matters, one could not UI derstand 
how the Government justifies its action taken in this 
behalf. It was a plain oase .of lel.igious interference. 
But still it was being done. 

9. Thus t~e so-called healthy convention of · 
keeping such measures confined to the discussion and 
vote of .the Hindus alone, is deliberately being violated, , 
not in · this· respect, but in eliciting opinions also •. 
Giving the list of the Women's Conferences and other' 
women organiza.ti~?ns into account was another instance 
of this nature, not caring that the list oontained such 
bOdies, which had non-iindu women as their members. 
So far so that Christian women organizations were , 
brought in to swell the list, as if the public ha.d no 
common sense to understand this kind of :m.a.oh.ina.tions. 

io. It is generally complained by the xnembers· 
of the very select committee tha.t glaring irregularitie& 
w~re committed.in its proceedings, but the ohairma.n. 
will not 0\\re to hear them and correat the mistakes,· 
even when they . were brought to }lis notice. This 
wa.s a clear indication that the Goverrunent will not 
care for any opinions and procedure and will go on 
with the measure with fair or unfair means. .And how 
this will be administered, if enacted, this all gives a 
clear indication to the people. ' 

' . 
. 11. Several Jnembers suggested the inolusiOn of 

a.postaoy as one of the disqualifications, but the Muslim· 
ChAirman will not aare to pay any heed to it. Neither 
the Muslim members suppoBted the same. Was· it 
not a olear indication to prove that as it &!l'ected their 
religious community, they did not oo1ne forward to 
support it. It was, therefQJ:e, quite clear from the~. 
condugt that they could not think a.nd act impartially.; 

· 6. ItissaidthatalreadydrasticchangeshavE been 
wrought in the Hindu Law · by adopting certain 
measures and enactments .. We know it was so, but it 

. was· never done, with our consent and approval. 
Rather in the face of ow: stern oppositioD things were 
being forced upon us· by the•Government with a 
SJ:l6cipo object of further }.VeakeiD:ng the. ~ligioul) 

\ 
~· 
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12. It is Pointed out in the p~~s that wliile 

the meanings of' the Vedic texts were twisted by. 
(lllrtain Jllllmber and the ohairman of the select com
mittee and r.eoorded, on the other the texts put in 
sUpport of the' opposition were not recorded. Could 
there be a stronger proof of the pa.rtiality of the 
larger number of the members of the select committee 
to the weakening policy of the Hindus, 
· 13. It. is also complained by the select committee 
members of M.r. Joshi-a member of the Ra.u Oom~ 
Jllittee previously-being allowed by the chairman to 
f.~Ute part in the discussions of the select committee 
and to examine the witnesses. Was it fair and just 1 

14 •. !lfemb,rs of the select committee were not 
sUpplied with · the copies. of the depositions of the 
witnesses who appe.a.red before them, thus m.a.king it 
all a mere show and farce. 

15. The :inembers were not also supplied with the 
copies of the. replies of the questionnaire and letters 
issued by ~he Rau Oonuirittee. It seems there must 
be good ·deal of material to damage the Bill itself. 

16. It will be a surprise, then, if the Bill prepared 
under the circumstances was not summarily thrown 
away without considering its merits a.nd demerits. 
The Legislative Assembly will also be a pa.rty to such 
a fraud, even if they took it up for consideration, 

l7. It was claimed by the framers of the Bill that 
it will bring uniformity of law' in the Hindu India, 
while it was not so at all, as thei:e were several excep· 
tiOns in it. :Moreover it did not cover whole of the 
propertY a.n.d as Sir B. L. Mittra said it was a limited, 
then wb:y to commit a sin of disturbing the BJndu 
Law at all bY_ violating the religious neutrality as 
w~ll. 

l!S, Another factor to show the partiality of the 
Government toWards the Bill is quite eVident from 
the fact that while one ladY member in support of the 
Bill has been nominated on the Assembl;y-, a request 
for the nomination of another lady to put t~ other 
side of the case was summarily rejected. · 

13 

· 22. Another distUJ.bing element in these ~ligioua 
ma.~ters was that the same were put before a.legisla.ture 
which was composed of different· and in no .sma.ll. 
degree conflicting elements. It w~s not, therefore, 
possible to get right kind of result out of such· a. 
procedure and discUSllion. 

23. We were a. regular prey to a sort of poisonous 
propaganda. with different slogans by the British 
people that we C!)uld not very. ofter recomize our real 
pos1tion. For instance it was urged that the Hindus 
d1d not give their women equal status in the society 
and they Were treated as slaves. There could not be & 
more mischievous lie than this. · It was altogether 
~ng to say so. The Hindu ladies were queens in 
thett sphere of home and weilded a supreme influence 
on the society in this position. • 

24. In case this kind of law was passecl, it was 
bound to create a Worst kind of confusion in the society 
and this is admitted even by those reformers who 
were in its favour. One could not understand, then, 
·why such a mischief producing measure was ever 
thought to be brought on the anvil of legislature at 
all, unless the authorities were using these things for 
political reasons. · · 

2.5. Wha~ kind of mischief will be 9reated by the 
pa.ssmg of this Bill, some of them are given below : 
. A. Relations between the parents and daughters, 
sisters and brothers, sisters and sisters and others will 

·be strained to a great extent and a new~ sort of liti· 
gation will crop 1!-P in the Hindu society, with mutual 
bickerings and animosity coJ>sequent in :this all. 
· B. The propertY given to daughters will also be a 
further source of friction between the husband and ' 
Wife and he.will coerce her to get it from her, as is clone 
even today to press the '\'iife to bring more money 
ftow her parents. ' · 

c. ·This procedure will further tempt the husbands 
to have more than one wife, by doing away with the 
_previous one, so that they could get more money in 
this way. There have been cases in which wives 
were actually killed for insurance money. · 

19. In some places the framers ofthe Bill pose to 
claim that they were not bringing any change in the D. It was w.rong to say that the Hindus cons1dered 
Hindu Law, on the other our reformer friends were their women unfit to manage their affairs of property 
arguing that they wanted. to modernize the Rjndu · and other things. · But as their sphere was mostly 
society a,nd bring .it to the level of other civilized· within the four walls of the house it was not p1acticable 
nations, as if the Hindus were the barbarous people~ for them to give time and attet>tion for outside affairs 
In fact it was not merely codifying it, but it was to also. This will make the property to suffer and also 
bring in changes in it on the model of western people. the home and ohildten. 
Thus it was wrong to say that no change was to be 
introduced. It was in fact a device to put the 
Riu.dtts off the religious track for political reasons 
and our reformer friends were unconsciously helping 
in this sinister motive. · 

20. At the time of its first introduction, though 
by back door policy to avoid publicity and oppos1t1on 
and rush it through· the legislature, there Were 102 
opinions against, 66 for and 7 neutral out of a. total 
of 175 received on one or more principles of the Bill. 
Even now the Bill does not seem to have been trans
lated in the languages of the provinces to give it wide 
publicity. It was, therefore, doubtful if it will1each 
the hands of. the masses whom it concerned the most 
and vitally. 

t). 
21. It was really very unfortunate that the frallllllg 

of the most of the laws of this country was based on 
western ideals and laws, however unsuitable and 
hari:nful ~hey may be to Indian conditions, traditions 
and ideals and life. 

.. 

E. If th,e husbands were to manage the property 
acquired by: their wives; then it will not be possible, 
to do it effectively, as the property will bE. in far off 
places of their fathers-in-law. 

F. The wife's p;operty acquired from her father· 
will be again distributed amongst her daughters and it 
will change hands so often that it will not be easY to. 
manage it. False transactions will come in force. 

G. This kind of litigation will lead to most harm
ful custom of divorce and husband and wife will 
not be able to live together peacefUlly. . A slight excuse 
will separate them fllom each other and the Hindu 
society will be made to suffer the baneful consequenoes 
of divorce, as al'!l marifest in the west. · 

H. It was no wonder that a time may come when 
this legislation may lead the Hindus to marry their 
daughters in near relations, thus making the purity 
of blood to suffer enormouslY, as is the case amongst · 
the Muslims. Hindus cannot tolerate it. 
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. . . .the~ ... 26~ Under these circumstances this: Sabha. was 
I If the sons Inlleri~ Phe propertll,Y' f!o{·- . e definitely of 0pipion that the Bill be drppped ~!together 

· fath;rs they owe a duty.t(l t~ as. :W6 ).e,: r:rdn . and not be proceeded. with .. The new c~mmitte& 
their fathers in ol4 age• '):'h~ dut~~tfif1! :~!oci.t~- . ,formed, ~or the codifying the Himtu La~o:be. dtsbanded 
the daughters~ which th~v.cann9t · ·. ··and ~he Idea be abandoned. ·. · . . . · . 
stances in whio.4 theY }i:ve. . . · .. · · · ·· ',• . . · -- . · ·. · .. 

Th theY, were not entitled to ha.ve any ~hate~ President, Dhlram saugh, LudhJana, ·. President, 
the ra:her's propertY and it was qui~e .i~t.. . Mahavir · DaJ, . Regd., Hindu Panehayat an,d 

' J, Moreover the so~ ~re enJomed to perfo~ HindU Sabha. . . • . . 
certaiq ~eligious ceremome11 after the .cleat~ of.thett · We beg to submit that m our opmton neither the 

arents, but no ~uch obligation wa.s 1;1njoi~ed upon Government of India nor anY of ~he P ~ovincial Gov. 
aaughter~~ . ,This Ill consequence I does. no~. gtve t~em ernments does Possess or has at. anY tu~e possessed 
:any share m the propertY &f Pa~ents,. · 1 · . . anY right to legislate upon matters of PriVate laws of 

K. If the daughters do not I~ent any property the Hindus, the present policy of the Government 
from tlWir fathers, t~ d'aughters-m-law also do not of India of codifying the Hindu Law~ through t?e 

· bring artY pro~ertY wtth them. as such, th. us the. re was Agencv of the Central Le~slature specially u_nder Its 
no disparity tn.- trea~~t. and t~ property, too. ·present form and corstitution· most repr?hensible and 
remains intact m the origi~J fam~ly. an~,. tr k~J its contemplated action thereon ult~a ~~reB; an~ t~at 

. change bands so often, a(~~~ beth~ case.u t 8 Ill the action of the Governmout of India In cons~rtutmg 
· oflegislationwasenaoted. .. , . • . · the Hinqu Law Committee for the preparatiOn and 

.. L. In Hindu Ia'! proPertYJ.doe~ not possess first drafting' of the Hindu .Code is fully unwarranted a:nd 
. place in human relations, especially the husband ~nd un'ustifiable and that the Hindu Intestate SuccesSion 
wife. But by passing this. kind ofl.aw the relat~ons Bill and the Hindu Marriage Bill contain, too many 
will become more of material nature .. Thus relatto.nsl provisions quit~ oppo'site to the spirit and letter of the 
in the family which have already gone a substantia DharDl.'lhaster and detrimental to the Hindu culture 
change towards materialism bY the spread of ~esterl d civiliz,ntion that Government should be asked to 
eduoation .. and .civiliza~ion··~ith', most det;nnenta :thdrawboth of these bills and abandon anY further 

:results for the Hinduso~tety, will further deteriorate to attempt to legislate upon any subject of the Hindu 
ha.rm the whole humamty. .. , Law. · ,"" · ' 

'M. It is also wrong to say that daughters don t -- . . 
get anY share out of the propertY of their fathers, Mr. Girdharl Lall, ex-HonorarY. SecretarY, M.~., 
but practically they get m'ore than that of· brothe~s - Ludhiana, Mr. R •. P. Gupta, The Kewal Trad1Dg 
in the form of dowry and otherwise for whole of their C;;,, Ludhiana. · 

· lives. · Even their chil~ren get gifts which are con- · ·The main object of the Bill s~ms to :we~ter~~ the 
. sidered sacred to be d1s~h.arge~ by the fathers and age-long HindU: Law about marriage and mh?rita.nce, 
brothers. At ~e same tun~ this procedure does not . undoubtedly, by this frontal attack agamst. t,he 
create thpse eVIl results whtch are bound· to follow, existing s.ocio-economic construction of the Hmdl). 
if this law was passed and enforced. s~ciety. It is extremely irritating and provocat~ng 

N. · Besides. at the pr~sent time there was a to find tha.t westernized Hindus want this change Wlth 
provision in the Hindu Law that certain articles . the help of :M:usllms and E)lropean elements in the 
belonged to wife only whi~ was termed as Strid_han,. country and the legislative body. 
~h~ husband· also tr~ats 1t a~ such an~ constderll · Hindus will be convinced of the good intentio~ 
I~ Sinful to .t~k~ anYthing out of It.· But as theY were of the . promoters of such revolutionarY changes If 
bOund by sp1r1tu~l bond, they, were always ready, to they agree to the 'following conditions :- · 
take equal part In each other s pleasures and pains . . · · . 
and never think that only one of them :Was the pr0 • (1) Such laws be ~de by Jlivd1,1 ~e~~ers onJ?'! 
prietor ofhome property. This law was sure to be a· (2) Gel'\eral Elections to the- Leg~~la~1ve bodtes 
kind of wedge in their relations and the idea of Wife be .held specifically for this Issue •. 
being sole lord of a certain property. will create .an Lay persor.s do not know who amongst the Hindus 
idea of sepa.ration in her mind which was harmful for have the right to:make a will. It is in rare cases that 
a peaceful home. people make· any will about succession. Such la!s · 

0. The Bill will at once- throw away the sacred. alwaYs depended on the spot of the customs, i.e. general 
scripture of the Hindus to winds in 'their own eyes approval of the community. Some pe~sons sa~ th.at 

"and the present courts will take their place. It such bills are a modern. way of makmg Muslim· of 
was a patent fact that by this the Hindus will be Ka.firs (non-believers in J.\;lam). On one han~ Go~-
gover.ned bY these courts which have been found to be ernment's policy is against fragmentations but In trus 
most corrupt and incompetent and neither they have oasedisintegrationandfragmentationisQe~n.gpromoted 
the knowledge of the Shastras. It is complained that with a ve~anCE'; personal ownership of most 
India.t's were resorting to litigation very much and irresponsible ohara.cter will be d~veloped. 
we:~ no~ hones~ people, though befo~ the advent of Under tbe present order marriag& expeDl·es of the 
Bnt.Ish In India thev were described even by sisters 'are borne by their brothers and brethren. 
foreigi;ters to be the most honest and truthful people. Maintenance and other legal charges are the first charge 
It was the present law which made them as such ~d on the ancestral property. After passing such laws 
by this they will be further adversely affected morally. brother will not bear any expenses for their sisters and 

P. Suppo!*l a married daugh~er dies> childless, others out of their own share or the propertY and the 
then on w~om the property .acquired by her from moral effect in the society will he ruinous. Cases 
herfa.~herwtlldevolveY Ifshe~sgotsomeda.ughters iii abduction will fearfullY increase as combina.tion 
a.nd ?-i~s and the husband.mames agatn, then as the of wealth an,d women increases. 
conclitlons are the offsprmg of ~he futst wife will . In short the effect of the change of the law will 
~tgetan,y_henefitoutoftheacqUiredproperty. This be destructive and most constructive though .the 
will complicate the matters and the Property will sooialreform of the sort liked by Mr. Emery- & Co. 
tuffer very much. may be greatly brought a'bout. . , 
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Lastly such ~nt_erJerences not only in sociaL but ~' ,· .Hindu .Sabha, Rawalpindi trusts that the Hllldu 
religio~s ~atter~ of. Hincl~s. is not ,j1lsti~d even by ,~~'ber~. oUhe Assembly will strongly oppose this 
huroarutarian VIew. ~~sttion of. Poor· girls will .:m.easure. which is most detrimental to the interests of 
bebOn e he~p\~ss and Pitlable and in. this country .90 the commu~Ut(Y.. . · . , 
per oent. of •. ~he .• people are Poor. :Not. fnherited · · 
property: put the,c\lStom and t4e religious conception · .· .: :Sikh Rights Pr~teotlon SocietY, Lahore : · 
helP the s~cietr to maintain the stanCiard of mora,lity . The effect of th;s Act. on the heirs of an intestato 
and relattonship. .By ~uch. enactments ~elatiorslpp widow is not comprehensively and clearly set out in 
is replaced by ~~r~~rship. · ·- . . ,: the. body of the Act. The contingency: of a H,indu 

' • ' ' •• - .c ... -- ... . : v•.i ' I '· ., :_, 'ha.vmg two wives has been ignored. If, for example, 
Resolution passed at the meeting of Shrl ~um Singh .a p~rson A. dies leaving two widows W1 and W2, eaoh 

. . ., Sabha, Ra~alplndL · . ;hav~ issues and'W1 dies intestate, the effect of the 
Whereas the drasti.c amendments proposed to be SectlO.Il l3(a). Wol!ld be to pass her !lhare in the 

made in Hindu Code, Part. I (intestate succession) property on to ·the heirs of.~.W~ as well, which seems 
are not only· most revolutionary, but detrimental to rather strange~ .. Secondly there is no provision wherepy' 
theinterestsofthe Sikh COll:P,llunity; ' ' . ~)le Stridhan of w~.mentioned in Section 13(b) will 

Wh~reas there Will. be 'to~al fragmentation ~~ the .pass to her ov:n relations in P1eference tq the relatto!U' 
property· of individuals 'which will be transferred .of W2 . . If this Property were to pass.to t)le. so~s ~n\1 
to absolute stranger famihes · daughters of JY;2 as well,_ ~he Act ~ be infrlilglJig 

• ,. 1 . .' . • . . · • ·: '. :.the lopg estabhshed .traCI1t1on of Htndu Law. The 
'Yhere~s. the pr?sent solidarity of the 'Stkh Corq.- .following additions are suggested to , remedy' these 

muruty Will be seriously' and adver~ely a:tfected 1 . ·. defects : · · , 
Whereas the rule of Mohammedan Law by w~ioh ... , Add under Section 15.-· 

the property of deoe!).sed ~~a.Jl¥lledan devolves pp.' "Explanation (iV).-If a person has two wivea. 
his heirs in certain set shares and the, daughter get · . or leaves two Widows W1, W2 and W1 
Quranio share of ot with his son asa residul).rY, is bemg oies intestate, her son, daughter, daughter's 
engraftedtotheSikhCommunitybymakingadaughter son, daughter's daughter, son's son and 
a sharer along with the son as a simultaneous heir; son's daughter,: will haVe preference to 

·Whereas a m~st provokiilg .change in the defin,ition such relations of!J',~~~~ . 
of the word · · Strirlhan is. desired · to . be made by No. 4.~C00RG 
making the property to be inhe~;ited ··by her as her 
absolute estate, and thereby . 91'eating antagonistic 
interests in the family ; : · · , · 

Whereas- economic · interests of . the Sikh Com
munity will be very seriously undermined by this 

· drastic Bill ; · 
Shri G~u Singha, SablJ.a, Rawalpindi is . quite 

opposed to the proposed· enactment and strongly' 
protests against its being enacted int~ a law. 

Resolution of Hindu· Sabha, Rawalpindi · 
Hindu Sabha, Rawalpindi records its strongest 

protest against the Hindu Code, l'art I ~Intestate 
Succession Bill) as-introduced by the Joint Committee 
in the Central Assembly inasmuch as : 

(i) The Hindu Law of Succession has got a very 
. close connexion with our religion as it is based on 
Shrutis and· Smrities, ·and therefore there should be 
no Legislative interf~rerice.- in :the matters of our 
religion, · · · 

(ii) Drastic changes are '4ltended to be made 'by 
this Bill which will cut at the root of Hindu culture, 

(i'i) Principles of Mohalnmed;m, Law of Suc
cession m the form of Sha.rers and Residuaries are 
being engrafted on the Hindu Law by introducing 
a table of simultaneous and enumerate.d heirs, 

· (iv) Preference has been given to relatives such 
as daughter's daughter even to father, mother, brother 
etc. which is quite foreign to the principles of Hindu' 
Law, ' . · · · 

(v) By fragm~ntation of property and it~. ~ransfer 
to stranger families 1lhe economical condition of the 
Hindus will be very seriau.sly undermined,· 

{Vi) By making a female, an absolute owner of 
the propertY even in resp.ect of prope~tytnherited by 
her ftom different. relat1ons, there will be constant 
quarrels in the .families resulting in disintegration, 
thus adversely effecting the solidarity of Hindu 
community .. 

Chief Commissioner of coorg · 
:As usual, I consulted the Judicial Commissioner of 

Coorg, the District and Sessions Judge, the Munsiffs 
and the Bar Associations. The Judicial Commissioner 
states as follows: · ' ' 

''Social legislation of this kind.affecting the, law 
of Intestate Succession to Hilldus is not 
a matter on which I would venture to. 

· express an opinion. I consider that only 
0 Hindu opinion is ~ntitled to anY weight." 

I enclose copies of opinions of the District and 
Sessions Judge and of the .Bar Associations of Mei:cara 
and Vuajpet. .The Munsiffs of Mercara and Virajpet 
agree with · the . opmions of the respect~ve Bar 
Associations, 

The Bill as rep~rted by the Joint Committee was· 
published in· the Ooorg Gazette in English on the lst 
February, 1944:and inKannada on the 1st March, 1944. 

DiStrict Judge, Mercara · 
· I am in agreement with the provisions of the Bill 

generally.· In IDY opinion, th~ change suggested does , 
not go far enough. I fully support the views expressed 
by·the members of Mercara ·Bar and steutly oppose 
the suggestion of the Munsiff, Virajpet,and the members 
of the Bar there, that the consideration of the Bill 
should be deferred till after the war. A ollange of law 
relatmg to succession· to the .property of a Hindu is 
long o~e;r:due and it should be elll:pedited. --- .. 

Bar Association of Mercara • 
The members of the Mercara Bar are entirely in 

favour of codifying HJndu Law an~ bringing 
such codified law into force as early as posSible. They 
therefore generally agree with the p~ov~ions of the 
Bill. They, however: fei;ll that the B1ll 1s somew4at 
defective for the folloWl.tlg reasons : 

- (a) It excludes from its operation the arcestral 
_property .under Mitakshra S!)hool. The members 
feel that if ancestral property is eXcluded from the 
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!)potation the;e is verY little propertY left out being d'udicial Commissioner, he is in general agreement on 
subJ'ectt;theoperatiouofthecodifiedlaw. The~bject practical grounds with the District Judge's remarka 
with which the law is codified will. be def~ted if the but he is of the opinion that in a.nY case the present 
major portion of the propertY still continues to be is hardly the time for embarking on so ~gbly a con. 

:Verned bY the old law. The uniformity and the troversial subject as the one contemplated by the 
~aintY at which the codilication aims will not ~ l3ill. I~ will be seen that the Deputy Commissioner, 
achieved unless· the whole, tange of property 1s Ajmer-'Merwara also has expressed 'the same opinion. 

· brought under one law. With their opinions I entirely agree. · 
(b) The Bill is not clear whether the persons who vA 

were governed bY their customary law in matte~ ot DeputY Commissioner,. Ajmer-.......,rwara, · AJlnllr 
intestate succession will be broughtwithinitsoperat1on. The most important aspects of the Bill are: 
If the object of codification is to sim~Iify t~e law, a:nd (1) An attempt to lay down one law o.f inheritfllle& 
make it applicable to all classes of .RindUsUTespectlve for all H,indus in British India. · . 
of castes, creeds or geogra~ical ~reas, then the Bill , (2) Removal of the sex disqualification in the 
mUst make it clear t\J,at all Hindus must be governed matter of inheritance. 
by the law as codified and not by any other law. In . 
clause 1(3) q£ the Bill, the words, "It shall apply to (3} Abolition of the limited estate for women and 
a'AY person who . , . would be governed • , • giving absolute rights of property to the women over 
by the Hindu Law" are ambiguous. The clause should all inherited estate. 
be suitably amended to include (1) all Hindus, (2) Re. (1}~t present clear proof of usage out-

. all those persons who were governed by .Hindu Law in weighs the written text of Hindu Law. This proVision 
matters of intestate succession such, · as Jains, ·Qf Law leavesa great loophole .and codification of law 
Brahmos, Sikhs, Buddhists and Muhammadans, (3) will put an end to frivolous litigation and will simplify 

,. ApostaoY must be ·made a disqualificatio~ for inherit· matters. At the same time the measure is fraught with 
anoe and Caste Disabilities Act should be repealed to ·obstacles, connected as it is with religious scripts whiCh 
that extent. - admit Qf no easy interpretation. 

With the .changes as suggested above; the Bill will .. Re. (2)-So far· women . in general have been 
become acceptable to the members of the Bar. excluded from inhe1itance. It is only in certain 

The Bar, Vlrajpet circumstances that a womar inherits and that too for 
We have verY carefully gone through the provisions her life time. The principle tl>at property once vested 

of the 'Bill,, as proposed by the Rau's Committee, as. cannot be divested does not strictly apply to their 
amended by the Joint Select Committee and the notes case. They get limited interest only. Such a state 
of assent and descent ·bY different individuals and qf affairs lends to estrangemeAt of feelings between the 
organizations. Coorg being administered bY a Chief limited heirs and presumptive reversioners. Limited 
Commissioner and hence directly under the Central estate is responsible for much of the litigation under 
Government will directly be affected as soon as t~e the Hindu ·Law. On the other hand it sav:es the 
proVisions of the Bill become law. Hindu Law. should .. property from being lost to the family. Women 
be codified but as whole an~ piecemeal as proposed. may~herefore be allowed to inherit the propertY of· 
We feel that at present it is inopportune to trY 'to . the family where they are marr\ed but not their 

J:odify Hindu law both on the ground th&t the repre- parental property. · , 
nentatives of the people have no hand in th81 Govern.· Re. (3)-I am nOt ir. favour of total abolition 

· ment and on the ground that it would not be possible of the limited estate and giving absol~te proprietary 
to get the correct public opinion on a matter of such rights to the women. The existin~ rights may be 
vita.limportance in the midst of a World war. Further, made lllQre liberal. · · 
we desire to add that the method of finding public . In conclusion it . may be po~ted out that t. he 
opinior bY circulatior is VerY inadequate on a matter 
of such vital importance to Hindu society. It 18 Proposed Bill is an extremely contentious measure and 
noted with great ~egret that non-Hindu members of the ts bound to incite intense opposition. In my 0 pinion 

. it mav well be deferred ttll after the war. ' 
cox~n.uttee have taken. active part in influencing the 
decisto~ of the co11l1Ulttee much against the will of 
the Hindu members and we record our emphatic 
protest at it and we wonder how the Muhammadan 
members would have reacted if Hindu members had 
tried to influence the decision on a. social legislation 
purely oonfiJied to Muhammadans. Even if the Bill 
~ t~ be passed and made into law we very 8trong!Y 
sn"!st t~t apostacy should_ be made a disqUalification 
to Inherit. 

--· No. 5.-AJMER-MERWARA. 
Chief Commissioner, Ajm:er-iMerwara 

I forw~ herewith opinions on the provisions of 
the Bill. Numerous protests received from ladies 
and gentleme~ of the Hindu co~unity in Ajmer· 
'Merwara. agru.nst the proposed legtslation are ·also 
*enclosed. The Judicial Commissioner, Ajmer
Merwara. has stated that person.ally he has no comments 
to offer not being a Hindu.· Mr. S. Khurshid (the 
permanent Chief Commissiollt.'r) has left a note to the 

. effect that although he is in the same Position as 

•No~Jrinted, but originals placed in the Library, 

District Judge, AJmer-Merwara . . 
The Bill, as it is framed, is intended to give legal 

effect to the following three principles : · 
(I) The abolition of. the multifarious systems of 

succession now in force in India under wtrerent sollools 
of Hindu Law and the-setting up in their place of. a 
common law of intestate succession' for all Hindus 
in British India. 

(2) The abolition of the. sex disqualification by 
virtue of which Hindu women in general have ~o :far 
been. precluded from inheriting property in various 
parts of India. 

(3) The abolition of Hindu women's limited estate 
and giving absolute rights of property to women ovet 
all inherited estates. . · . 

2. As far as (1} is' concerned, I doubt whether 
it is desirable or practicable to have a common law for 
all Hindus in the matter of, intestate succession . 
For centuries, different schools of law have existed· 
in various parts of ,!ndia. These.different schools _owe 



their origirt to historleal, economic and . social 
f)Ollditi?ns'Which vary from. province' toO ·province; 
~ey cannot wllolly he merged into . one another 
AnY mechanical bl,ending in the face . of historical and 
social a11.tagonism.s might easily lead to disaster~ 
• $. As regards the removal of sex disqualifioatlon 

for. ":omen! th~ again ~s, a' matter which is deeply 
ingrained ·lll: ~du .relig~.ous and sooiPl sentiment. 
The disquallii.oat1on of wom.en from. succession was 
not an arbitrary matter .. It had its origin in old 
V'edio times and the Hindu conception of life aftet 
dosth. A male descendant under the Shastras has 
to ~form Shi'adh for his ancestors and the offering of 
Jiinaa ha~i. since times .immemorial, been looked upon 
as a· basis for success1<m. A daughter in a . Hindu 
fumily on, her marriage leaves her parental home and 
goi!s tO her husband's house. Mter marriage she has 
no claim upon her father, whereas her husband.is bound 
to maintain her and she would be entitled to succeed 
to' her husband. under certain conditions. In my 
opi:Wori, the ·term. ' disqualification ' is a misnomer as 
applied to. HindU: women. The framework Of Hindu 
siloiety may be different from that in the West or even 
from other religions in India, but it is understandable 
whtlri .one ponders over the enormous responsibilities 
placed upon the· soil or male descendant in a "Hindu: 
family •. 
Potni :No: s . . . 
. 4 .. :rhis f~llows a~. a natural corollary from point 
(2). In. view of . what I }].ave said; above,_ while · 
discussing :foint no. ~.I would, say that a _widow ~houlll, 
not . g~t ab~lute estate in the property she inherits 
from her h,usband~' She gets the limited; !)State in; 
lieu of :ma.intenance, a.s a woman • b,a.s no liabilities oi; 
responsibilities · to discharge. All that sh~ wants 
property fqr is fo~ her maintenance ~nd so she holds 
it m· trust for the next :lna.le heir. Tlie religious aspec~ 
of inheritance should not belost sig~~ of, because that 
is the bed•joocll.: of :B:ilidu Law. Only those. who can 
oft'er spiritual oonMit to the deceased, .are entitled to 
inlieritance~ Women:; even daughters, are not, 
capable of offeritig oblations to the spirits. ofthe 
deceased. Therefore, they cannot claini inheritance 
rul.d 'absoluUl right of property. 

5. I should like to add that aposta.by should be 
made a. di:5qtii.J.i11ca.tion for puiposes of inheritance: 

jucig'e,~ small· Ca'ttslis' court; Afuier 
. This is , a.~. verY' .. contro\Tersiat social' piece ?t 
legisiB.tion. X think the Bill would ·affect to a certa.m 
degree the" entire structure of Hindu sOCiety and legal 
system b_a.sed on a fatp.ily as a unit. 
, . ·The Bill would improve the po$ition of women in 
Hindu society. · · . 

It seeli:s to establish two principles : 
Firstly tl:\.at Hili.du women as a class should not 
· be excluded frob'!. inheritance." . · · ' 
Seoondiy tliey should: be1 given absolute owner· 

ship over the propertY, · · . . 
ti. my opinion there ought to, have been· a. codr~ 

fication of other allied branches of Hindu Law such a~ 
La.w of Main~ruince, 4r of Le~timacy, Law of 
Partiti~n and .Re-Union. Because tll.ey would' affect 
the property some way or: oth_er ab.d the definition of 
'' Stridhaii ". · · 

The definition of ,·, Stridh2.n " is very wide. SOme 
of the Hindu lawyers may not agx:e+) .. But in .~ew o,f 
~he main. principles of the Bill the amendment' sought 
for is reasona~le .. 

· · !think tb preserve the inte~ity of the famil1 
apo~tacy. from religion to ~ made· a. disqualification 
for inhente.nce. It would meet with Hindu opinion a 
~t. ~eal whioh is strongly • against an apostate 
inhentmg property.. This would also neCessitate the 
repeal of provisions of . .Act 21 of 1850 so that renU.U,:. 

. ?iati~n·of the Hindu religion may operate aa a bar tO 
inher1tance under the Hindu La.w. As the Hindu Law 
treats apostacy as a disqualification for inheritance •. 

'l'here ·is· no~hing further" to suggest to the other , 
clauses of ~he Bill. There is bound to be• a differenct 
o~ opinion between. the class of persons holding orthodos: 
Vlews an~. a body of Hindus holding advanced and 
reformed Vlews."' · . • . 

' It is for the_ Hindu community &S S:' general. body to 
supportor to oppose the Bill oho suggest amendments 
in· the clauses of the Bill a.s would suit them. 

. I see no reason wli.y the p~ovisions of the Bill be 
not· given effect to' in case of succession to a Hindu 
intestate~ 

'The Sub-Judge, Beawar 
I support the Bill. It is time Hindu women were 

given specific rights of inheritance. 

··-.-· 
B·ar · Associ8.tlon, Bea~ar 

In the opinion of the Beawar Ba.r such, a Bin would 
not be conducive to th!l welfare and amelioration of 
·the Hindu society but 9n the othet hapd the BID as -
laid before the legislature is likely to uproot the Hlndu 
otilture and civilization .arid is . a great . enoroaoh· 
ment on the freedom of the Hindus in matters solely 
governed by their religious scriptures ; such a 
legislation is not welcometo the Hindus since it tends 
to change the dictates of Hindu Sha.shtras ba.sed on 
Vedio doctrine!! to whir.h Hindus attach great reverence 
and faith. The suggested Bill is meant to affect the 
life ·alid' cu~tonis of a :li:i.B.jority' Sho.' Bo the members 
of Bea.wa.r Bii.r feel that it would be wise to defer the 
consideration· of the codification of Hindu La.w at least 
dilring . the prese:nt transitional' period of the 
coiiiititutional History of India. It is well-known that 
tlie religious beliefs and aocial . usages· of the Hindus 
are so closely intertwined with' each other that an 
~~tempt . to secularize· ,these .~ges . would prove 
disastrous. in the end. An attempt towards complete 
re-orientation of these usages under the influence of 
western civilization is bound . to . result in the 
d,isin~ation of the Hind~ social order and the final 
Q.isa.p:Pea.rance . of the ]Iindu philosophy, Hindu 
institutions .and Hindu ways of life. 

The Hindus, however, poor they may be are happier 
than many so-called civilized nations of _the world 

. 'Under their present joint fumily system. The :P'l'9visions 
contained in clauses 2(d), 2(11,), 5(1), 7(b), ,12, 13 
and 2l(br, are botind to bring about a compulsory 
disinl:.egration of 11: joint Hindu family and for ever 
prevent the formation of such a unit. There would be 
no sOlidarity and one-ness in a Hindu family and 
i.here would then be n6 property as a joint Hindu 
f.8.Inily :property. When on the one hand we enact 
Laws. calculated to give an impetus to the formation 
0£ cl>rporations, on the strength ~f social utility' 
\V'e· Should not help in the destruction of a natural; 
t:iine honoured: and very deep rooted institution so 
very carefully nurtUred _under the Hindu social system 
~t'li an eye to' true social utility. 



. . . · be f £ males as siinul· ' ·~ The reason given in the E_xplB.D&tory Note for thiS 
· ,. This :Bill introduces anum r 0 e preference ·has no r(ality in it. It says "The high 

· · h · with JMies and recommends a scheme 71•-•- aiven to the son's daug.hter an. d. the daughtera..' taneous e.trs . , ~' that would gradua.lly r"'""' ..,. " 
for the devolutiOn of P~01"''iih f the Hindus in the daughter needs a wo~~. of expla.I_Jatton, These are 
transfer the bulk of tlte ~ea Wifu rights of 'absolute grand-children of the mtestate himself and. cannot 

.hands o~ theThfe~die'•~strmo•~s consequences of. these in justice be separated. from his other grand-ohildre~ 
ownership " "" "" d the son's son and the daughter's son." .. o sals .in respect of immoveable proptm:16S an 
Yl' fcllltural lands would be to render th~m m ~~11 . Now, the ·:Bill itself does separate them, for, the 
f:'gments owned by stra.ngersto.the ~y reBIC~e~ · daughter's son is preferred to or· excludes a son's 
in distl\nt localities. Our pro_vm~ bemg a . •» daughter. Then the grand-children of the intestate by 
<bmmissioner's Provi!lce the :Bill will apflY. directly his daughter mustt in justice be separated from his 
to us and would contravene the provmons of our grand-children by his son, for t~· reasons : · 
land revenue regulation whereby a oheok has been '{l) Tbe daughter's son is ~orn in.r~other family 
placed on very small holdings in this area. Apart fr~m · and bears from brrth a different. gotra, 
the disintegration and fragillentation of the family while the son's daughter is born and 
property the :Bill will. have another grave resu}t. brought up in the family of the intestate 
The absolute ownership o( females over. ~rop~~t~es . and is .its member till married. , . 
(coupled with 'the operation of the Caste Dlsa?t~ttes (2) The Wl.ughter's son will inherit a far larger 
Removal · Aot of 1850} would place a.n additlonal share of his father's property than tbet 
incentive in the .hands of miscreants ~o give ~hem the son's daughter in her husband's property. 
hope· and even assurance that success m oarrym~ ~way , The reason given in the Explana~ry No~ (page 7) 
or kidnapping Hindu females would not 0~1Y, DU~s~r for disinheriting . the widow of a, predeceased son 
to their carrll!.l gn.tification but would m additiOn is fqua.lly without force. The reason given is stated 

' bring with them some reward in the shape of property thus :. " We would suggest that when, the subjeot 
belonging to them a.nd to which they may be heirs t~ofter of maintenance is t1.lken up, the oblig.a.tiop o~ ll- :father
their conversion. in 11. w to maintain his widowed daughter-in-law, wbiob 

Thertl are several other anti-social provisjons in .is at p;esent merely P moral obligation, be changed into. 
the Bill such as (a) equal rights to unnJ.aJ;ri.ed, married a legal obligation. The combined effect of suob a 
widows· rich or poor daughters, (b) validity accorded provision and the provisions which we have embodied 
to inter~aste union and equality of treatment accorded ' in this :Bill would be that instesd of a precarious right 
to the issues of such union with those of· caste of inheritance of a, son's share in her father-in-law's 
marriage, (e) for practical purposes ' removing property upon his death, she would get (a) ~he certainty 
unchastity as a bar to inheritance by a widow, and so of maintenance during her life and (b) a reasonable 
on. So in the opinion of the &a war :Bar suoh a :Bill certainty of half . of a son's sharr in her . • father's · 
should not, be passed : in any case its consideration property.'~. 1 • 

should be postponed till after War when a new . Now, it is quite ·wrong and unfair, to make a 
, constitution is expected to! come into existence. "reasonable certainty of ~a:Jf a. son's share :in ·her 

Dewan', .Bahadur Harbllas Sarda, Ajmer, ~· 
Kunwar Chand Karan Sarita, Ajmer 

The :sill to antend. the. Hindu Law relating · to 
'intestate succession, is not . intended . to . regulate 
succession to property generally but only the heritable 
property of an inwstate,. . 

The chief diStinction of this :Bill is that it recognizes 
the o4"ms of a widow to a share .in her deceased 
husband's a.nd the ola.im of a daughter to a share in her 
f.a.t.her's heritable property. The recognition of the 
rights of the daughter a.nd the widow · shotild give 
general sa.tisf.a.otion. Auother good feature of the 
Bill is that it abolishes the' Hindu · woma.n's limited 
estate. 

father's property" as a quid, 'JWO IJ'!W, along ,With the 
certainty of mp,.intenanoe, for. depriving her of her 
lawful· share in her father-ir-law's property. Her 
share in her father's property,. she will get· in any 
case, whether she gets a share in her fatber-in·law's . 
property or is denied it. Tlie only real quid pro quo 
for disinheritin~. her is "maintenance for life ~·. Let 
us consider whether maintenance ·is an' equivalent of 
a share in· her father-in-Ia.w's ·property. · If her 
father-in-law is rich, then she will get Jar. ,more .as 
her share•than she. can get as·maintenanee: As .msm· 
tenance, she will ge~ barely enough to 'keep her bo.dy: 
and aoul together ; for, the family· and th11 com,ts 
think that a Hindu widow bas nothing to 'live for m . 
this world except to pra.y, fast and live on as little as 
possible. If the father-iii-law is very poor, she oa.nilot 
get separate maintena.noe, and life "in the family. a.s · 
one maintained. will be worse than if it is. realized that 

:But there are some very objectionable f~a.tmes she has a share in her father-in-law's propertY: 
. in this Bill. . The. Rill divides tbe enumerated heirs into Moreover, if maintenance is an equivalent or is 
~ve ~lasses. The. classification given in clause 5 18 petter than the precarious right of inheritan~, then 
meqUlta?le. It gives p~fe~enoe to a. daughter's son wh.y does the :Bill give the widow, a. share m her 
~ a son s daughter. T~ 1s re?Ugi18ont to those who , deceased husband's property, and not . maintenance 
live as mt.mbe~s of a. JOmt Hindu family. A son's .merely. What is good in the case of a widow ought to 
daughter lives m the ho~ a.ll the twenty-four hours. be good in the case of a widowed daughter-in-law. 
of the day, is born a.nd brought up in the family and Sinrll '1 · th · · '1. ... -to 
is far nearer and dearer to a person than ' f . · a.r y, m e order of succession to Strtd........, 
da~ter, who belongs to another family, liv:s ~~a~;· t':g£:!?;e8~~ t ~he daughter's da~ght;er ~fa~0 ~~~: 
and Js undoubtedly a much more distant relati . 'th 0 er own son, cons1dermg w d 
a different gotrafrom his birth, than theson'sds~~hler.' a. ~o~herT~s for .her son,, is ~oat obj~otionable ant 
To recognize the claims oh daughter's son as su . UllJUS • e .e~tire olasstiicat1on has ~o . be m?s , 
to the clainlS of a soq.'s daughter is unna.turaf:~ · :r~~y-~~tinized IU)d revised so as to bear relatT1ohn . 
unjust. · . e r""llt~es ~f the joint Hindu family life. e 

· · fra!llers of.th1s :Bill have. completely forgotten that the· 



lJ 
special f&vour shown in the Da.yabhag and th · . 
}fitakshra to .a daughter and her progeny was du~ e ~ ~£.a distant relation will come •. For the sake 
the fact that she was not a.llowed under the. t~ of~U~lce and to prevent dissatisf&otion, the 1\Iita.kshra 
1Jjndu Law, any share in her father's or husband's R,/ goverrur succession in the United Provinces, 
property. But now when a. daughter is ·ven a share . Jputana, .. Punja~, and Central India should be 
along' with her brother, and a. widow is ~lso giveri ~pte~ for ~ccess1on in the province, and the Daya-
share in her husband's property, there is no lo er an a Mi g w ere It now obtains, or in the altel'IU\tive, the 
reason to prefe;r her daughter's daughter to her !n 

8
oJ ~:~hrDa ~~ould be ~opted for n.ear succession 

h 
£ .,..~ lr:Kn . · • an e &,yabhag for dist&nt succeSSion. · · 

. T ! reason or ~ these ,retrograde changes The import&nt features of the Bill from the int 
~ven m the Expu:na~ry Note attached to the Bill of view of the vindication of woman's rights~ • 
18 not at aJl oonvmcmg.. Paragraph 4 of the te ( · · ' 
says : . " The Mita.kshra jurisdictions have · atr!d • a) !Wcogmti?n of the right of a 9Aughter to a 
accepted the changes made by the legislation of 192[ 8~ m her f&th~'s property and of a . 
giving a higher pla.oo to the son's daughter th' W1 ow to a share m her husband's pro· 
daughter's daughter, the sister and the sister's ·son~ . perty. (Clause 5, Clas~ I, Suooession Bill.) 
they should find no great difficulty in accepting n~ . (b) !Wc~gnition of the right. of the woman in 
a simi,l&r promotion to higher rank of oort&in other lier Stridhan to be absolute and not 
nero: relations such as the paternal aunt's Son and the ' limited, Stridhan not to be· a woman's 
Jll&t&nal uncle'8 or aunt's son who are included in a~solute property. (Clause 12, Succession 
the Dayabhag scheme of near succession." This is .Bill.) 
special pleading. For we ought not to forget, th_at the . The objeGtionable features a;re; · 
dumges made by the 1929 legislation were accepted· (1) The order of successio~ in the Hindu Intestate 
~nly becaus_e the daughter at that time was denied Succession Bill is inequitable and unjust •• 
any share m .her f&ther's property a.nd some com ( ) t £ • 
pensatory consideration . had therefore to be sh - · . · a 0 pre er a daug_hter s son to the son's 

h d h 
· · ' • own · . daughter . · 

to er an er progeny. But now, when· as -stated ' · 
. above, she is given a. ~ha;re;, ,there is no longer (b) to prefer a mother to f&ther in Clause 5, Class 
any reason for such oons1dera.tion and it would be · II, . when they should sh!U'e . equally, 
doing great injustice to rightful heir~, .jf we do not undo . monogamy bemg the rule, . 
w~twasdonein l929incircumstal).ceswhichnolonger ' · (c) to disinherit tlie widow of a predeceased 
eD~, but further " acc;:ept .now a similar promotiqn . ·. . son, . · 
to higher~ of ~;tam .other near relations suc4 as (d) to ignore the claims of the daughter of a 
paternal aunt s son , etc. · predeceased son, and some other things, 

The rema.rkat the end of the paragraph." .A uniform &re matters which must be set right before 
Ia": is well worth this price " recognizes a principle the Bill is passe~. . · 
which m.ay be acceptable in an executive m.e.tter where · · (2) The order of succession to Stridhan is also 
peace and or~er. may .be . concerned, but is o~t of. objectionable, A woman succeeds to her husband, 
~lace where r1ght and JUstice are the only cons1dera- but the husband in the Bill is denied succession to his 
tions. wife's property. This is inequitable. · The succession 

The same fa.llacy occurs in the reason given in to. Stridlan in the present law prefers female to male 
the Explanatory Note (page 7) for preferring the hetrs only because at present, a woman does not 
mother to the father. The note says :r-".Yajna- succeed her husband, but when the Bill gives her such 
va!k:J:a mentions f&ther and mother together (Pita.rau, succession, it would be unequitable to deba;r the 
that 18, pa;rents) without specifying which parent.is to husband from suoces[rlon to his wife. 
come first, the Mita.kshra puts the mother first, the (3) It, is unjust to allow a. daughter and her 
~yukha and . Da.yabhaga. put the father· :first ; children to succeed, and disallow a son and his children 
Srika.ra is of opinion that both pa;rents a;re meant to to do so, notwithstanding the fact that both the 
take _jointly. The' point does not appear to be of daughter and the son a;re under the Bill, heirs to their . 
cardinal importance in normal circumstances .. But on father. 
general considerations it would seem that the mother (4) It imposes the Da.yabhag law on thoaq who 
should come before the father as an heir to. the son disagree with its 'principles and who have. upto now 
because, if the.f&ther happens to have married a. second been governed by the Mi.ta.kthra. · 
and younger wife there is the chance of the. deceased's . It is hoped that the glaring defect of the Bill will 
own mother suffering." This al~o shows confusion be remQved before the Legislative Assembly accepts 
of thought. For,· there will be now monogamy, and them. · . · . . 
there will be no question of the father ma;rrying second No. 6.-TBE NORTR·WEST FRONTIER PROVINCE 
and a younger wife, ,md there will be no chance whatever 
0~ the deceased's own. mother suffering. The reason , Govemmen.t, N.-w. F. P. · . 
give~ for preferring mother to father therefore failS', . I am to stare. that this. Government are m favour 
and m equity both should share equaJly. of the Bill.. As 1t stands~ 1t appea;s to be W:h?lesome 
· . . · , for the Hindu commumty. . Co~1es . of opllllons of 

h 
Anotli~ objectionable feature is that the Dayabhag .Judicial officers and leading lawyers of this province 

as been 1mposed now on those who have always been a;re forwa;rded herewith. I am further to add that 
governed by the Mitakslri'a. To say that in order to the Bill was published in the North-West Frontier 
h:ure a common law of intestate succession, the Bill · Promnce Gazette, dated the 18th February, 1944 at 
t s adopted for the most p&rt the Dayabhag schllme pages 4-12, 
or near 8'lU!Cusion and the :Mita.kshra. scheme for - • 

di8fant 8'1.1CCe8BioH compromise-is <>nly a plausible The Hon'ble Mr. Justice Khan Bahadur Kazi Mir 
and a fallacious argument. For, it is the ne&r succession Ahmad Khan 

, ~at counts and not the dil:itant succession. Effec~ The Bill has been arrived at after great delibera· 
will be given to the near succession rule in 999 oases tion and I think we have to say as it st&nds. It is 
out of 1,000; and only in one ease in a thousand! the wholesome for the Hindu community, 

~ 

'I 
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. ' . . . . . · ~ an:oi~t Hindil LaW' and' it seems to me that it will 
· . :Oistrloi ludge, Pes~wa~ . , · .• lea.d to wry undesirable results by the fragmentation· 

· · In as much as thiS is a codification of a . oom~~. of holdings.. A provision has lieen m.e.de in the Bill 
oated system of ~w, it m~t be welO?med: · .~~~~ · that the share of dependant parents shAll revert to th$1 
the details, it is more fitting that Hindu JuriS 8 0 fMniiy of their death intestate, but this is a. 'V'ery poor 
g1re an opinion. , . . , · . safegua.rd, as it would always be open to the parents who 

The Additional Judge is aJ.so in favour of the take such shares to will them away .. The grant of a 
ProPOSed Bill. · share to married daughters means that this property 
, · would in effect go to the daughters' husbands' families. 

. . . District iudge; Saz~ra.. . . , , , . This i~ particularly important in cases, go'V'erned by 
· i should. like tope~ m:y: remA_rk,s ab~ut ~h~ ~du :t>ajrabhaga Law where aJl property passes . by 
~. pari ~ . (ln,test,a;te ~u~~~wr), :Bill. by litl.\t~g suooession. . , 
tjlat ~ jny opinion the ques~1on. u;.v~lved 1s one '!~tch . · ·The proposBJ to abolish the wolna.n's .limited 

· · _the J&st )\6SO~ ,should,,be d~o)~ b,y .the Hm~us estate is a re'volu~ionary one for Hindu Law, and in 
fhemselves becalise it is for every oommurutyto deotde many respects I consider th,at it is contrary to the spirit. 

' u nits o'lrii Jaws' and USI.\ges ?I SiJ:o~ 'so:cm1 i&tters of Hindu Law and at present very un'desirable; I 
arsuoeessioir, a.doptil>!t' and tile otli.er sUbJects oovered haVe already referred to the fact that women in India. 
by the Hindu L:w: · are at present less capable' of dealing. with property 
. on pag~ 1 of th~ Joi.n.t coilunit~'s, Repo~ they than men are, and any experienced judge' knows of the· 
refer to four argtun!ffi~S p~t ro~ard b~ ~. G'tlry~' body n'ilmilio'us cases Which are instituted by the. fiver
of opini~n which lilAlnt.e.n;B tli~t women as , .a ?lass sionel'lf to set aside the alienations m:ade by Hindu 
should be excluded from inhetitllJI.~ and shoUJ.a:.not wotnenduringtheiilitnite~estate. Itis.averyoommon 
be given absolute ~wn~ship . over p~o~ty they practi~ for women hOlding a limited estate to dispose 
at)quire either by inher1tal\ce o: part1:1on., .. ,These of the property without legal necessity and if wom.en 
arguments are given as (1) cettain Vedic texts, (2) are given absolute estate it is my considered view 

.. th,e g~e.ral ~oompete~oy of , wome~, (~) t~e 1 evil of . that there will be wholesale f!"agmentation. The 
fr~ment.a.tiori of holdings, and. ,(4) the fear Of the object· of the' women's limited estate in' Hmdu I:iaw 
property being lqst tO. t~.~. family., . ~~

1

, ~oint ~m- appears to be. to preVent dissipation of property and 
ptittee Qtated tlui.t it was li.eoeSSI.\ry to e~amtne some of to' secure its reversion int.a.e~ to the family. on·. the 
tbese arguments,. biit in fact they exalnined olJy the death of the widow. Both these· objects will bll frus-• 
first. I cannot discuss their finding on this. point, trated if the limited estate is abblished: 
because I am not a Sanskrit scholar and cail express Irlany c~se if intestate property is to b~ distti'6\xted· 
no opinion on this matter. in succ'llssion oases _accordirig to sb.a.res and An. 

' The other three arguments a.re berta.inly arguments absolute estate is ;to be given to vomen, it is essential 
of substance which needed a reply from the Joint that there should be some limit to testamentaty 
Coinmittee: · · freedom in order to ensure that much property should 

I do not think that ally experieil.~ed ju~ ot liieyer nht ba wholly Willed away to sllrlihgars~ . Most civili~d 
Will dispute these tWo propositions (a) wonien m: Indill' cotlntries ha've some ,restrictions ori testam:entary 
are less competent th&ti men tO deal with ~roperny' freedom and if this Bill becomes Law I think this will 
ilnd (b) women have less· feeling of ftlsponili· be essantieJ for the Hindu community in India;· 
bility for and to the family in cases wheteih This Bill. cwot apply to agricu.ftura;lland without 
disposition of property oomes into question. These the concurrence of the provinces, in view of the 
two disabilities of woliilm can be largely r~DI.o'ved by Govtlrnment of India Act, 1935: Ifthe B'ill is pasli8d' 

bimfr~;ed e~uoatio: ~d in fact .a;e .b~f redp1o~a. withbut getting the coficu.rrence of the provinces thor~ 
u e process as m my opllllon •w a va.noeq· will in many provi!ices be one law for sizccessibn to. 

sufficiently far to make it desirable that wotnen sho1lld .~gdcultural land and lihother for succession to otliet 
be placed .on' the slune footing as mel\ In Indiil. hi kinds of property. Tltis in itself se:en:is 11lldesirable &lid 

'respect of property: Wonl.lm have inevitably less in my opinion the Bill should not go through unleSs. 
sense- of :responsibility to ' the family because they all the provinces undertake to introduce sim.ila1' 
'Start ili. one fani.n~.lind' by marriage they pro6eed to legislation regarding .agrlcultura.l land. . . 
another. The baSIS of Hindu La.wof propiiity see:n!.k 
to _me to be the idea that~roperty belongs to a family In this province hi 1935 Mohari:im.edail rAw walt 
and shoUld no~ be &lienated from th.ll.t.famlly withbut substituted for custOm. One effect of this was tfu.lt 
good canse. M.a.rried women who receive profierty the custOni.acy' linlited 'eslia.te of wohbtt was' 

. from th~ir ~ther's family will inevitably tend to aznal'. abolished: Ihaven~>t beenlongenough in tlilii province 
ga.mata 1t ~t!l ,the .llfopefiy 'Qtvnl¥1. by thtJir. husband$: to express s very. reliallle opinion on this point, but I 
£amily and. m my opiil.ioh this is both Uhdtlstta'liie and ·believe that litigation has greAtly mcrea.Sed as a resUlt 
contrary to the spirit of HihdU: ta.w. ofth.is change in the !ail .. This is· a point which migli't 
.. ·The 6~1. of fra~entatioli. of il.oldihg~ a.D.(i. the fear ~e COnsidered by the J!on'ble Judioiai (JOm.tnissioner 

?.f the . property being lo~t to , the fa.liilly 1\t& bOth. when he expresses his opini6n .i.Ji vieW. of his vast 
~mwrtant a,rguments ag~t' the propo~ Bill. It experien~, in: this proVinoo. My impression' is tlui.t' 
is idle to pretend tb.a.t the Aot .wo'uld rio~ have the'· the a.bolitton of women's limited estate am.ong Hindus 
effect of ~creasing, fragmentat~on of holdings and would ~tea va~ increase in civil litigation throtigh· 
the separatmg of, property which goes to married' out ~dia.. I think: the legislature should pause .. 
daughters from the corpus of the family property an<f before lt passes llo measure Which· is likely to throW the 
its ~tion with yhe_property of'the faniilies who!? of the Hindu community into a legaJ. turmoil 
inf? which ~hese married daughters bave_ gone~ The- of this nature. . · · 
Jomt ColDJIIlttee bas accepted a principle of gra'nt of ~0 8~ the matter up, I am. not ili any ws.y an 
a share·~ property in lieu of maintenance. From ~~·femfust and) consider that the education &nd 
81lCh studies as I have been able to make it does not s ~ 0 ·women in every community in India would 
seem to me that this .Principle luls any authority, u,1. ~ili~proved in every possible way. The !~gal dis· 

, ( . a. ties of women· should also be remo.ved as far as 

, 
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BSI~le ... I very seriously question, ho~evert whether 
~is desirable in the present state of women's educa~ion 
~ this oountry to introduce a. revolutionary measure 
of this kind. It seems .to· me that the learned framers 
of this Bill have been actuated by very laudable spirit . 
of reform, but they perhaps hardly realized the 
difficulties which ~e in their way, and 'the far-reaching 
eoci.U and eoonomtc effects l:lf such a. mea.sure as the 
present which would certainly shake Hindu society to 
its fo~d.a.tions and might even disintegrate the 
whole of the joint Hindu family system which is the 
basisof, the Hindu Law. I do not think that the time t 

b.as come to. put this measure into effect and I ~~om a. 
Uttle doubtful whether it .will ever be possible to 
introduce suer a measure within the existing framework. 
of the llindu Law. ' --

District Judge, Dera Ismail Khan . 
. I ·have .consulted two local leading lawyers, viz. 
~ !Wshan Lal and La.lll. Manoha.r Lal Bagai. Copies 
of their opinion on the. subject are enclosed.. I agree 
With th~. . • . 

~ Ral Sahib L~la Rain Lubhaya; Advocate~ Peshawar 
This Bill is not likely to be received with enthusiasm 

among the Hindus.. It seekS to introduce some drastio · 
Changes in the law of inheritance as laid down in the 
Sbastras. · These changes particularly the placing of 
the daughters among the enumerated heirs are indeed 
revolutionary in character and public opinion is not 
likelv to view them with favour, Reform by legis
latio'it has its advantages but if it is forced ori. an 
unwillliig people. the law in many cases remains a. 
~~ letter as. the people einploy aU possible devices , 
fqr evasion., Again it is. not . easy. to say that the 
mee.sli.re is either necessary. or des!l'a.ble. ,It. a.ffects 
~terially the fundamental, principles' on whioh the 
marriage lawfl and the joint family system .of the 
liindus ·are founded. · The innovations proposed are 
obvious imitation of existing non~Hindu systems which ' 
have not been shown to lead to 'the greater happiness 
of individuals outside the Hindu fold. 
.. Codification again is not an Unmixed blessing.. It 
destroys elasticity as very desirable a feat~ of Hindu 
Law. Besides codifica.tion of Hindu Law m 1ts present 
state would be' attended witli numerous diffic1Jlties a.nd 
the attempt. to 'make the law 9!earer and cert;a.in is 
not likely tp. succeed. It will stop evolutionary 
progre~s' which Hindu Law does sanction.· On t~e 
whole I feel th~t it is not possible to supp~t the Bill 
either in the principle or in its details. · · 

Lala Mfiawa Ram K~lia, Advocate, Bannu 
. The- Bill as redra.fted by the Ra.u Committee gives 
legal effect tO the followirig three. principles: 

(a) One law of intestate su~ssion for aUHindus 
· · . of British India; · · · . 
(b) Removal of sex disqwilification. · . · 
(c) Abolition of Hindu woman's liinited interest 

. • and ·giving her absolute. righ~ over aU 
inherited estate. · 

'l 'will discuss below. each point seriatim..:.. · . 
· (a), Hindus of India in the matter o£ inhe~ii;.. 
· .anoo are ·governed by two • qmte 

different systems . ealled Mitakshra ~if. 
Dayabb.a.g. This will attempt ~t uruty 
of law of inheritance fo).' all Hindu~ of 
lndia · thus helping the ~du ~!'Y'· 
But one school' of. thought .IS of opm10n 

1·; · that in this way the law will become too 
rigid. to allow any development. 
. . . 

(b) The enlightened Hindu opinion both male 
· and female 8gree that sex disqua.llfioation. 

should be removed and females &llo'Wfl<l 
· to inherit with. males. But the females. 
share should be so adjusted ·so that by 
inheriting in two families, females · might 
not gradually absorb all the property. 

(c) Hindu women's limited estate should not, 
be abolished as it ha.s come from genera· 
tions .. Moreover, e'ven the Karla of •• 
Hindu joint family other than the father 
has limited rights over the transfer of 
joint Hindu family property why then 
should a female have absolute right 
over property which she might squandetl 
away. , But she should have better 
rights with the advance of times, for 
instance she may be allowed absolute 
right only when there is no son, son's son 
or a son of a son's son. 

GeneraZ.-There is ar seotion of Hindus who are 
deadly against the codification of Hindu Law. Their' 
argument is thAt Hindu Law or Dhara.mshastra was 
·never promulgated by any power politi!)llol or otherwise •. 
It has no physic11l sanctions behind it. It is obeyed 
because it is mixed up·with religion and it is believed 
to have;, a divine origin. Codification will violate tl:>e 
basio principle and Hindu La'f will become a command 
of the political sovereign and will not be changed 
without his permission tl).us retarding the free growth. 
of the law itself. . 

The opposite :view is that there can be no religious 
sanctity attached to the law of the land and the 
fiction that there is something '' religious " in the,. 
Hindu Law is based on ignorance. The codification, 
they say,. will' remove this. misund~rstanding. 

The other objection to codification is t.hat in tb.e. 
matter of inheritance the present Bill is praotically a.· 
copy of the Mohammedan Law which is greatly. 
resented by the orthod,ox Hindus.. · , 
. If the Bill is to be codified. apostacy should ba 

made a. disqualification to inher1 tance and the Caste 
Disabilities Removal Act of 1850 should be repealed by: 
th(JBill. . . · · .· . . . . 

.Anyhow codification in w~tever. form will remove . 
many difficulties now exper1enoed m every case con• 
oerning Hindu Law. 

Lala· Roshan· Lal, Advocate;" Dera Ismail Klian 
The Bill as it \laS emerged from the Select Oom• 

mittee is greatly changed from what it originally was. 
According to Hindu ideas, custom, when followed for: 
8. long time overrides hun4re~ 'l'iri~ten te~s. As 
Hindus think that the right of mheritances lS based, 
on the ca.pa.oity of the heir to make offill'ings for the 
soul of the deceased after his death, it. would be 
unfair to make radic~ ch!\J,lges in the law of inherit
ance to bring it in line with Mohammedan Law on the . 
provisions of Indian Suc.cess~qn. ~ct.. . . . 

The most revolutionary proVIS1on m the Bill IS that 
by which a share of property is given to ~rried 
daughters. This idea will be repu.gnant to. the Hindus 
gener&lly. lt is against general Hindu _feelings to a~t 
a share to married daughters although lt may be qUlte 
·fair to give a share to ui:unarried ones, .so that.they may 
be wel,l.• provided . for till IDJlmage.. Daughter& 
are given a good deal of. dowry, and some tunes beyond 
the capacity of the parents, out of ~heer love a~ 
affection. If married daughters. are g~ven a.. share. m 
inheritance, that would effect thell' sweet relat1ons 'Wlth . 
the father's family and it woU:~d c~t . at ·the V8f1 
foundation of Hindu Law, the bas.1c pnnmple of '!bi~li 
iS that the property ot the family should rem.am iJi , 
the family. · · · 



. • rod. "-'' _ .... uuslim :B. ersona.l Lh.w ih the . devolution by survivorship Will eontinue m ~he ca.se 
, The mt Uuu1on w. 111 

• to hi h of joint family property. Except some EngJ.iah 
North-West Frontier Province ~ccor:! fr w t~ educated people. who gener~J.lly keep the:mselves in. 
married daughters get a de~te 8 

• • om e touch with the proceedings of. the legislative· boditlll, 
estate of their parents, quite m opposlt.Ion to the •I.e· bulk of the people. who Will·be affected bv th.e 

to hich P,..-:led in the provmce till recently, IJ1I! f " 
ous ms w wY/.W • £ th p · propo.eed legislature are unaware o the provisions of 
has been keenly felt .by the Muslims.o 8 ~ovmoo the Bill. At t~ present time the World War a.nd 
and various devices are resorted to, to. dep~ve the ' the social, economic ,an4 political situations that ha.ve 
daughter of their legitimate share of iniier!tanOO. resulted from it have greatly absorbed the interest of . 
. This provision shall never be approved by the the public and created obstacles m the·way of issuing 

Hindus genera.lly and the intro~uc~ion of such a prov• of pamphlets or organizing mass ;meetings . for 
ision in the law of inheritance IS likely ~0 lead to :he discussion of the proposed changes, : lt is not sJ.titable 
&doptionofunderh.a.ndmethod.s.an~pra.etioe.stod:epnve tim,e for enacting a piece of legislation of the nature 

. the ms.rried daughters of thell' right of inheritance. of the Bill. If Hindu India could wait so long without 
It would not be desirable to give absolute estate to a codified Hindu Law no great harm Will ensue if we 
unmarried daughters also. ' . wait till the returri. of the normal times. . . on the whole such legislation i~ un~esll'abl? and 
oodification of the Hindu Law of inh~r~ta?ce IS. not 2. Although the . principles underlying the Bill 
'likely to be approved at all but even. if 1t IS ~ffilied, may be excellent and logical, yet the guiding con· 
it will be undesirable to allot a. share m father 8 estate sideration in case of a legislature of thls nature should 
to married daugllters. · · , . . . . be the opinion and feeling of the people who will be . 

L'ala Manohar.Lal Ba"al, Advoca. te, Dera Ismail Kh.. an affected by it. If we judge the Bill by thls standard 
6 then r have p.o doubt that it is a very unwelcome 

: I have read the Bill. : It is Yllry difficult to disouss measure. EKoept some ·English educated f~milies 
9r refer clause by ola.use nor, perhaps, it is so required of the higher strata of Hindu society who have lost 
from me. I will. hazard a general opinion on the touch with the bulk of the Hindu· population and soma . 
oodification of rights· of Hindus .in the matter of go-ahead reformers the mass of the Hindu population 
succession. · · . · · are yet too much we!lded to the Hindu joint family · 
. The Bill as at presen~ is better recast. But ~ my system to like the proposed changes because it is their 

· opinion there is no need of codification.- There is l)at~al desire that the property: of the family should· 
abundance of case-law which is consistent throughout . remain to the family so long there are male descenda.n~ 
on the main points, Md that is ~notgh. It will be of a de_c'eased intestate to succeed to· hls estate. · 
baneful to introduce the rigidity. The Hindus· will. 
be ss.tisfted with the "unwritten constitution". The . 3. I am personally of opinion tli.at wom~n should 
old texts o£ Hindu law·givers are a safe guide. : be given larger rights of inheritance than they possess 
, It is a bold· step to a.llow. a share in the property at present under. the Hindu Law. .But such larger 

· to daughtera. T.Ae Hindu society will not receive rights should be given m respect of the properties of 
this without de.mur. But in case codification is ni.ade their husbands, father·i.n.·law and husband's agnatic 
allo~ share to daughters then it should be enjointed relatives, Enlargement of a woman's right of inherit~ 
that s~e will not )lave a right of partition but. only ance in respect of the properties of her father's family. 
to enjoy the produce .or yield out of that property. will be distasteful to Hin~u sentilnent. · 

· It 'must be from the property of his father's family· 4. As I have already observed the Bill does not 
'Moreover, a stnall fraction should be kept as a. share. , achieve unifonnityin the matter of intestate succession 
There is another-proposal tha.t whatever share comes to· ch 
her it should be given at the time of marriage in !J.e amongst the ~dus of India. Attamment of su 
form of dowry, whether in cash or property. . unifonnity has wrongly been urged as a ground of 

I am not in favour of codification. support to the Bill. 

' l No. 'I.-ASSAM 
Govenunent ot Assam 

· .. I am directed to say that in view of the divergencies 
iil. the· opinions ~pressed by different persons Md 
public bodies consulted, ~his Government find it 
very difficult t.o express any definite.opinion on suoh 
a contr9versial piece of . legislation· concerning a 
particular community. 

'5. Another ground of obj~otion to the Bill is, 
· that in spite of the fa,ot that.the obj~ot of its sponsors 

is the codification of the entire Hindu Law yet the 
Bill is a piece-meal legislative attempt. It fails to 
give any idea as to. what will be the law regarding 
adoption, pa,rtition · and. the maintenance of the 
member~ of a Hindu family. · 

· The Bill' was published in English in the Assam 
Gazette,· dated the 19t.b Janwiry, 1944. · · , · 

.The Judge, Sylhet . . 
I have the honour to state that the· :Bill ha~ the 

support of the Judicial Offic.ers of this district as a 
long felt wa:nt. · 

Mr. K. R. Borooah, Additional Subordinate Judge. 
· ·A. V. D. . 
: 1. . The Bill will introduce some rev-olutionary 

changes in. the matter of intestate. succession in the 
pro!iuoes governed by the Dayabhaga . school of 
HinO.u Law: . In the case of other provinces where 
~takshra SChool prevails only the separate property 
of a. Hin~u dying. futestate <Will be .affected while 

6. In my opinion there showd have been a provision 
in the Bill for repeal of the Caste 'Disabilities Renewal 
Act. · · 

· 7. In clause .5 of the Bill, I would ~mit " daughter " 
from entry No. 1 and put· her in entry No .. 2, making 
ne~ary changes in the numbering of the subsequent . 

. entnea. ·Other necessary. changes m the Bill sho~~ 
be effected.· ~n clause 7, sub-clause (d) the word ' Half 
should be Olllltted. In clause 7, sub-clause (e); I woUld· 
change "one-eighth of a. share" to "one shai:e". This 
will be more in accordance with Hindu sentiment. 
'!f' :cia~ 7, sub-ola.use (j), I would omit the word 
, half · m the second line. In the same sub-clause, 
irlplace of the words ·"she shall take~ne-fourlh .. • • 
reduced aocordi.n.gly ", I ·would have the following 
words:-" she will receive one share as if she were a 
son of her de.ceased husband". Other· necessary. 
changes should be made .. In clause s sub-Clause (4) 
should be ~mitted, · · . ' .. 
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~clause 13, sub·clause (b); I would 'p~t daughter's 
J!Oll, daughter's .daugh~~· son's son and son's daughter 
ill the sa.me ~try, grv~g them equal rights. This 
:ieeJn& xnore logical and will accord with the sentiments 
-of the people. 

Secretary, Sylhet Hindu Sabha 
This :meeting of the' Hindus views ·with great 

concern the introduction of the Hindu Intestate 
succession Bill to the Indian Legislature as it is against 
the Sha.s~ras and so ha~~.ful to Hindu Society, this 
.meeting 1s of ~urther .op_IDJ.on tha~ the present Legis: 
lature as cons~tut1!d IS not a swtable machinepr to 
effect changes m laws and customs. of Hihdu society 
and present is ·not a suitable time for raising such . 
controversial issues, this meeting protests against the 
provisions of the Bill and hope tltat the Bill will be 
dropped. . • . . 

ground. The peculiar problems of Bengal and Assam 
ought to be fully considered before any changes be 
effected on grounds of justice and equity. 

We are afraid that the learned mover of the Bill 
ha.:' ~t considered the fact that the Hindu Law is 
P~t?ali.Y a ma~ter for the Hindus and when the, 
ma~ontY: of the Hindus a.re opposed to the innovations 
w~ch will lead to disintegration of social fabrics, the 
Bill should be sent for re-publication and re-circulation 
T~ constitution is suspended in the m.ajo;· 
Hindu provinces and the opinions of the person· , 
&«es whic~ should really count a.re not in the picture, 
In ~he ctrcumstances, our ~ociation will humbly 
advtse ~e Gov~ent for giving a_ wide publication 
of ~he Bill not only m the English language but in the 
maJOr ve:nac'ular l~n~ages of the Indian provinces as 
well, while appremating the attitude of the learned 
mover of the Bill to remove the so-called disabilities of 

S D 0 G the !Jindu women in matters of succession and inherit· •• , .,: oalpara . d . ance, we are constrame to add that there are good 
Any !egislation in respect of social and religious many vital things which if proper safeguards be not 

.ma.tters is. bound to evoke a storm of protest from provided for will lead to endless. troubles and 
a section of people of our country who taking .advantage disruptions and ruinous litigation. . 
&f Gov6l'I\lllent'~ attitude of riluctance · to interfere · · -- · ' · 
in' our social and religious matters take a pleasure in Secretar¥, Bar ·Association, J)hubri 
,making a parade of their orthodoxy and in quoting I am. against the provisions of the Bill as this 
all sorts of texts ab.d scriptures to oppo~ reforms will lead to fragmentation of the family of the HiD.dus,'. 
and stagnate the SO?iety. Where is. the guarantee 
that the.texts and soripturesbave.come down undiluted Goal para District Association 

. during the bygone ages and there have not been inte•· . My association supports the ilm from more than 
polations by interested people. Again assuming that on~ point of view. One aspect is that the Hindu Laws 
the texts and scriptures are as they were at the source ·are men;·made laws suited to the time in whioh they 
why should not they be adjusted to the changing were promulgated. Since then many centuries have 
eonditi9ns. of modern times in the .same way as .the !Oiled awa'J and with the time the rigidity of the Hindu 
Hon'ble.Gentlemen who are opposing the ehanges have Laws and custom_B h~s sl~ckened .• and taken a great 
taken to modern 'dress, modern food, modern convey·· change. The relaxatton lS the rule of the present 
ances in places of dhot$ ltnd ehadar; palanquin, etc., progressive days. Vijnanes'War the author of the 
of the old days. If the Hon'ble Gentlemen who have Mitak:Shan based his theory of inheritance mostly on 
opposed the Bill feel inconvenient to make locomotion· the usage of people while Jimutabahtm the author 

· in palanquins or on foot and will take the help of a of the Dayabhaga deduced his scheme of inheritance 
car or a train to attend sittings of their legislatures,. on the theory of the efficacy of Pinda. The Hindu 
~hy should text.s and scriptures be quoted to stand community from. the Himalayas to the Cape Comorin 
m the w~y of !jocjal and religious reforms. , has been crying hoarse, it appears for the unification 

Modern conditions need that the women should of the 'fiindu community. If the Hindu community 
h.ave share in inheritance along with males. In· my is sincere ·in its desire, then one an,d the same law 
opinion the males and females brothers and sisters not only ·in the matter of inheritance but also in other 
should share equally as an atonement for . the dis- matters too should guide the Hindus. The other 
abilities under which women have suft'ered so long. aspect of the Bill is an honest and sincere desire to 
Brothers and sisters are oft'spring of the same parents, remove disqualifications of women in the matter of 
share equally in all their aft'eotions, and, it is only inhelltiance and thus give them a footing and status in 
equity that the equality of shares in a.fl'eotion should the society. The cry for the amelioration of the 
be reflected in the s)lares to the properties left by Hindu community seems to be insincere if. the ~ill 
~he parents. If this is done t'here :will be no more be no~ sup~orted. T~e fear of the fragm.entat1on 
JealoUlly between brothers and sisters, males and of ~he mtegrtty. of the property seems to be gr?undless 
f~les, and, it will iay the foundation of a harmonious · as m the Muslim world .there ~s been ~ difficulty • 

. SOetal structure. Litigation regarding inheritance to So all people who a~e sm.cere m the nat10na.l welfare 
properties will almost cease. · . should support the Bill. 

~"~ 9n the point of apostacy, I wonld submit that it 
OJ.UJuld be· made a disqualification to inheritance. Secretary, Shillong Bar Association 
~ttlll()ment one forsakes his ar her religion, he or she - This is very complicated subject of Hindu Law and 
will be deemed to forsake' all the secular benefits which bristless with many problems not capable of easy 
accrue. under it. · solution. Hindu Law is as old as the Vedas and 

• times h:ave cb,anged Bince then beyond recognition. 
Society and' Law must m~ve with the times 
otherwise there will be stagnation in all walks of 
life, 

, Secretar\V, Bar Association, Goalpara 
. We are of tb,e opinion that the proposed l~gislation 
18 calculated to bring about ·revolutionary changes in· 
the Hindu society and the time is most inopportune to 
~ass a controversiaUegislation like this. The Daya-. 
A~a School of Hindu Law which governs Bengal and 
~ has historical, economic a~d sociological back-

1 The Joint Committee in their Report have proved 
i>y quoting extracts from. the Shaatras that Vedic 
literature did not support the theory of total exclusion 
of the women-folk from p~perty rights. · 



(I) W~xnen should have a. right. to inhe~t. · •. 

(2) Apostacy should be a. .disqua.lliica.tlo~, ~u~ ·lt 
uld mean only embracing Isl.a.tr.\ or ChrlStJa~ty. 

tvmion to ·sects or creeds such as. Buddhihasm, 
j . · Si.kh.ism the Brahmo · SamaJ, Pra.t llll: 
s:sr·the Arya Samaj should not be' regarded as. a. 
disqualifi.cation. · · . . . 

(a) UnchaStity of a Widow: in order. to disqualify 
. her from inheriting should be proved m a. Cour;t o~ 
Law. . . ·. . 
. (4). The principle of eschea.t should operate m 
the folloWing way : i.e. the prope~r shall not ~o to 
the Crown but to some Hindu relig~ous or chaJ?-ta~le 
institution a'Ccording to the directions of the DlBtn~t 
Judge within whose jurisdiction the property IS 

situate. ' 
. (5) Only ·daUghters should inherit, but not 

daughter's daughter. If the daughters inherit they 
will be under' the legal liability and :D:¥>ral obligation 
to maintain their aged and diseased parent$ as the 
8ons do. 

secretarw, Bar Association, pibrugalh 
I am of.opinion tha.t as the Bill deals with the law

of intestate succession it should be complete in itself 
. Partial legislation may bring cha?s in. respect of ot~ 
parts of Hindu La.w. Present tllD.e 1s not proper ~ 
bring a change into Hindu Law running from time 
imme~norial. Apostacy should be made .a. · disquali-
fication. · 

Nowgong Bar Association 
The Association is agai,nst disintegration of Hind11 

society and is. also aga.inst much ifagmentation o£ the 
corpus of family property. 

· Deputy Commilisioner, Garo Hills 

· It should aiso be considered if piecemeal legislation · 
· should be unde~taken in a p~trticular branch ?f Hindu 

I have the honour to inform. you. that after 
consulting the necessary local opiliion in the district, I 
would report that the Bill is generally found accept
able as it will provide a uil.i.f'orm. common law for all . 
Hindus in British India a$ it represents the largest 
common m.ea.sure of uniformity that is practicable, 
at this .stage. It is however though~ that si>m&. 
of the proposed innovations · viz. (lJ removal of s~ 
disqualification of\ . w~ln.en for inheritance and (2} 
abolition of Hindu women's limited estate are rather 
drastic as they are diametrically opposed to Hindu, 
ideology as interpreted in the Shastras ·whereby a. .. 
woman in marriage passes completely out of her 
father's inheritance, and becomes , merged in her 

Law. ' 

Government Pleader, Dlbrugarh 
There is one great disadvantage of codifying Hindu b,us~and's family, It is however thought that the 

Law in that it transforms the pe,sonallaw of Hindus changes in th~. status and. outlook of present ·day. 
with le:~: !oct .. ·Time will come when the law applicable Hindu women justified the removal of the stigma. . 
to. Hindus fu British India will not be same with that they are llJ,capable of inheriting property and the 
Hindu Law as administered in Native States. At conclusion arrived at·on these proposed i.nndva.tions is. 
the same time certain radical changes have become that married da.ughters should be excluded from: the 

· necessary. So,: on the whole, codification of Hindu simultaneous heirs in Class I(l) of section 5 but maY 
Law is to be s~pported. be included as an entry (2) •under it so that they may_ 

Pr~vision of making certafu ;Women simulta.D.eous inherit in. the absence of a widow, son, unm.arried 
heirs with men is necessary in the 'present state of . da.ughter, widow of a pre·deceased son or grandson 
society. But the grafting of the 'principles· of and that the subsequent entries should be re-numbered 
Moha.mmedan Law, on the law of Hindus cannot ,(3), (4) and (5). 
be sup,ported. · · The ·proposal that wido:ws, unmarried da.ughters. 

. . . . ; and widowed daughters-in-law should inherit shares. 
I think . mste~ ?f folloW!~ prmclples of as provided in the Bill is also favoured. 

'Mohammedan Law m th1s respect-1t would be better, . · 
to follow the principles of natural justiee and equity. · , It ~ a~o th,ought tha~ apostacy should be .a 
Daughters and wido'Ws shoul4. be ~llowed same shares disqualliioat10n. · . · ... 
with sons in · case of intestate succession to a. . s 0 Ka. gtli'"A " T . · ! 
Hindu's ~~State. . • • ' 1 • • u., ura . . 

The object of codifying the Hindu Law of which. 
Whemver a woman becomes an heir-her 1n.trest the propO'Sed Intestate Succession Act is the fust part 

should be absolute. She ·should have full right to has my full support. This will sin;tplify the variomt· 
dispose of her property by Will.· In case of intestate provisionS of Hindu Law·now scattered over inacces• 
succession; on ·her death property should pass to her sibl~ Shas~ras and the often coi:Uiicting case laws of the 
heirs.. ' · · · · vanous High .Courts. It is hoped the Hindu COde 
. It is difficult to support the idea of making fat~~ . will ultin:t.a,tely provide a uniform. conunon law for all 
and mother simultaneous heirs with children aii.d the Hindus in British 1ndia. This will not be an easy task: 
widow. At best they may be entitled, to m.aintenance considering the fundamental- differences a:atong the 
only. , . . · Dayabhaga,.the Mita.kshra 'a,nd the other local schools. 

w: -t.·"uld he.: f . ·. . Qf Hindu Law extent in d.iiferent parts of India. omen lW.U :ve power o adopt10n like men The · · · 2 
They should be able to adopt a man or a wom.au · • · d •t..pillroposed.Act as state!! in clause {d), s~ctl&1n .. ~:' , , . . . ~ J~<n I!U.I) ~tratton ·thereunder will be applicab e W' 

In short pomtton of women he~rs should be same &.1! 1 all propert1es of a Hindu governed by the Dayabhag& 
that of men and women's estate should disappear. law and the separate property or the property in the
Women should have absolute power of disposing their hand .of the last surviving coparcener in the case 
property. 1 . • of Hindus governed by the Mitakshra Ia.w. T~e 

Hiridu Law should be made to move with r · , ancestral· prop~y of a. joint Mitakshra fa.mi.IY I& 
of time. And this should be done main! bp ~s · excluded from 1ts operation. . The Hindus governed. 
legislation. Hindu Law Committee show/ be ;e~:J ~: Marumak~a~tayam, and. Na.mbudri · 1?-W ~! ' 
to codify the entire Hindu Law. Public opinion will Mesara N~ are fu!milarl.y; excl~~d by •. ~ctiof th • 
soon. accept these changes. · Sele t 'c .ant Das a.nd Ba!Jnath BaJorJ& o Bm 0 Olll.lll.ittee have .~herefore condemned .the ·, 



on the groM.d that it ha~'failed to achieve its object of 
un,i£0rm,ity. .But I believe the Bill represents the 
largest co~n measure of uniformity that is practi· 
eable at t!Us stage. Coparcenary property governed 
by the Mitaksh.l:a law pass by survivorship as distinct 
from inherit{l.nce ·of the Dayabhaga law, It is 
impossible ther~fore to bring the two under the same 

'law· of succeSSion. The proposed Act provides a 
common law of inheritance for Assam, Bengal and those 
parts of Orissa, whic~ are governed by the Dayabhaga 
School. It also proVldes a common law of inheritance 
for th~ separate prop~ty of a Hindu governed by 
the :Mitakshra school m the rest of India. I do not 
agree that the separate property of a Hindu governed 
by the :Mitakshra law is negligible. With the 
increasing urge for .individual enterprise more people 
are acquiring separate properties. So that increasingly 
largo numbers of people governed by the M.itakshra 
law will gradually come under the scope of this Act. 
The proposed Act is a step in the right direction and 
should n:>t be condemned s4nply because it does not
lead all at once to the objective ofcomplete uniformity. 

' _ But I cannot agree with all the irmovati~ns that 
have inllOrporated in the proposed Act. The most 

· important of these. are (1) removal of sex-disqualifioa:r 
tio1J. of women for inheritance, (2) abolition of Hindu 
women's limited estate. 

·. 

• '' As a. judicial officer, I have noticed how diffi~ult it 
18 .for brothers to pull on together as regards the 
enJoyment of property. This often leads to lengthy 
and expensive litigations. This being the case among 
b~others, we can imagine what will be the effect o£ 
giving a share to a married daughter whose actions 
would be. largely dictated by her husband who ill a. 
compar~t1ve stranger to the family. 
· Since this Act will largely affect Bengal we should 
as '!~ll take note of the practice of demanding huge 
dowr1es prevalent. in t~t ,Province. True there has 
~eell; ~tro';\S public _ag~tatton against this practice, 
ut lt lS still v~y far from being extinct, Poor parents 

have to run mto debt to provide dowries at their 
~u~hter:s marriage.· In such cases there can be no 
JUStificatiOn for giving married daughters a second 
share of th.eir father's property. · 

According to Hindu ideolc;>gy a woman on marriage 
passes completely out of her father's propt!rty and 
becom~s merged in her husband's family. This is 
conduc~ve to ll.aJ;n~n~ in the husband's family: 
~~tent1on of the Wlfe s mterest in her father's property 
1s mcompatibl~ with the Hindu,ideclogy of marriage. 
- I am therefore of the opinion that married daughters 
should ~e exclu~ed from the simultaneous heirs in 
Class I(1) ?f sect10n 5 but may be inoluded as entry 
(2) under xt so that they .may inherit in the absence 
of a. widow, son, unmarried daughter, widow of a 

The first is really a drastic i.nnovati~n . and has pre-~eceased son .or grandosn.. The subsequent 
evoked' strong protest from the conservative elements entnes ~uld be renumbered (3), (4) and (li). 
who have quoted from ancient Shastras to show that · I ~ m favour of the. widow, unmarried daughter 
women as such are unfit to inherit. The interpret- ~nd Wldowed daughter-m-law iil.he).'iting shares as 
ation of the Shastric texts is still a controversial point.: provided in the Bill for their maintenance or education. 
;But we should be guided not by what the Shastras I do not believe in limited estate for women 
say but by what is just, equitable· and economically Women should have an: absolute estate. But ther~ 
sound. 'The Shastras were written ever so long ago· should be. provision in the Act reserving the right o£ 

· !laving regard to the state of society then existent. pre-emption for the other heirs in respect of their 
Hindu , society has unde~g?ne such :revolutionary shares. This is necessary not only to preserve the 
change that the Shastric mJunotions. are no longer · corpus of the proper~y but also "to safeguard the 
applicable. The change in the status and outlook women. from the des1gn;' . of unscrupulous persons 
of present day :Hindu women surely warrants the who. JJ?ght. seek to depnve· them of their property. 
~o!al o( the stigma that they are incapable. to A stmilar rtght of pre-emption may with advantage 
inhent property. But I foresee practical diffi.culties be provided iii respect of the share of any male heir who 
~d economic consequences of a far-reaching. charac:,ter wants to dispose of his share. 
m allocating shares to women as in. the Bill. · Several persons whom I consulted were unanimous 

The Bill includes daughters,: both married · and 
~rried! as silnultaneous heirs along with 8ons,. 
'Wldo~, Wldowed daughter-in-law and others. The 
_Select Committee seems to think that the widow and 
:a.nm.arried daughters should inherit as they are 
_entitled to mainten!1nce under the present law. But 
~e same cannot be said of married daughters. It 
1S the duty of their husbands and not their father to 
~intain them. If a married daughter becomes a 
'Wldow she .will under the proposed Act, inherit from 
her husband, and also her father-in-law so that there 
should be no necessity to draw upon the ·resoutces of 
her father's family .. ' : · 

. The inclusion of married daugh~rs as simultaneous 
.heirs will take. property out of the family and will 
lea~ to- ~aglllentation of: property. ·This should be 
avo1ded m a country already suffering from the evils 
of over-fragmentation of property. It will not matter 
so much in t\l.e case of the rich who can and as a matter 
offact.do.provide for their :inarried daughters by gift 
or testament. . But the limited property of the poor 
:Who. will largely come under the . designation -of 
''intestate"· should· be- protected fr9m un.economio 
over-fragmentation. 

that apo~tacy should be a disqualification. 

Rai Bahadur Amarnath Roy 
, I am ·in agreement with the principle una.erlying 

the Bill but think, ,like Sir B. L. M,tter and some others, 
that the Hindu Law Com.miLtee should be revived. 
other parts of the Hindu Code, as administered at 
present, should be examined and amended · and 
complete ·amended Hindu Code should come up 
before the Central Legislature for consideration. 
.Otherwise some of the provisions of the present Bill 
may have to · be revised shortly after . enactment, 
involving reduplication of work. 

· I find that· most of the Hindu members of the 
Joint Committee are opposed to succession going to 
apostates. Whatever be the merit of the stand 
they have taken, as a matter of principle; their view 
should prevail No doubt, in a. country where 
different religious communities live side by side, there 
can be nothing to prevent one proprietor of a joint 
property· from transferring his share to a. person 
professing a different religion, and. there have. been 
innumerable auoh transfers under the existing law, 
but I think, to start with apostates should be denied 
succession, if only to prevent hasty and ill-considered · 
chang~s of faith which• tend to disrupt society, 



'26 . 

. 1rL a Dutta Secretary aar ~ssocl~~ttion, sunamganf , . . Anotfu:r crit!cism. I ~ve. to offer is a~~~ the order· 
. . • , ' · ' , : · h 1 1 · · · l of successiOn gJ.VeiJ. m sectwn 5 and sect1on 13 In 
· I re~et that I. oa~ot ~~cepp ;he gSnh:l~£~; seetiou·5 the si.stei:_is given a p~a~e belo~ t'.brother•a: 

)lllderlymg the :S~. hTh~ tY.~ I ag : ~nomical ·and son ·or a brother's ~on'o son sjmil.arly m 'section 13. 
!8 ~he product .0 r e ' 8 ~nca' eco . al ' hi h a ·daughte~'s 8017 and a daughter's daughter' ar<i 
soc1olog~cal pro~le~ •. peculia~ t? .· Beng . w 0 preferred to a son's son and son's daughter."' T~ 
j>reclu<I<:s tlie des~ra~!lit~ of£ P~0UH~f~~ ~cB~h Joint Comin.ittee ha'Ve p~ssed on thlsorcl.er, but'I think. 
law of mtestate ~uccesslon orlaf di .' lifi' ·t· ' the proximity' of the 'blood ties would jUstify 11 
India Then agam tM remova o sex squa ca 1on . f t.... d . th b' .. , 
highly offends against the Vedic or Shastric autholiity. revers}~n o t'"";. 0~ _er ~ ,e a ove cases. · 
When a female is married she ceases to be a ' Gotraja ' • , J . 

of her father's family and forfeits all her interests il,). · S.-D. Q.,. Karimganj 
that family arid becomes a ' Gotraja I of her husband's I. have co~ulted so_me gentlemen of. th. e "llin .. du·. 
family.. Slul is further entitled to her · ' Stridhan ' . 
property in ab~lute right .. ' ~~ the other ~and the_ commtiJ\ity and. ain o~ opinion that there cannot he. 
religious and secular respons1b1lity of the mamtenan.ce · ~~~robjection to .. the amendments be~ p~ssed. · · 
of the family traditions devolve on the' ':n1ale heirs. 
Besides fragmentation of. property would be the 
inevitable· result of introducing more female heirs and 
would lead to disastrous· economic . upheaval to the 
society where the member of smaU Ian<~ owners is 
almost cent. per. cen.t. In this view of the matter and 
for other cogent reasons the fema.les should ·not be 
siiuultaneous heirs with the male. · Besides the female 
4eirs have no liability or responsibility to discharge 
but they are entitled to maintenance according to 

. the status· of the ,f~;mily. Consequently they can. be 
given some shar,e in the property of the deceased with 

s>p. 0., South Sylhet 

' ;rhe ~im.e placed: at my disposal for expression of 
an opinion is not sufficient to deal ·with such: an· 
iniportant refornl.ation. ·However,. a·s' the aim of tht\ 
:Sill is t() first amend and codify ~he general lp.w· ot 
mtestate . succession it should . be so codifier '. and 
am.~ded as to be admitted by all sch.ools of Rnidu 
religion. Apostacy shoulq be made , a disqualification. · 
and:·clause 20 should be amended accordi~ly. · - ' ; 

it~solu«o~ p~ssed"by a Hindu meeting of Bqngalgno~ 
~ . , . ~ ~ ~ ...... I r 

·J.imited interest whioh iriterest will OI; her' deatl!-1, 
devolve on the heirs of the deceased. But this should. 
not elxterid beyond widow wife, daughter and widowed 
daugb.ter:in-law. Apostacy should be ·a ~qualification. 
to succeed:· .. Anyway a complete amended Hindu 
Code should. come up before the Legislat\ll'e for ·' Thefollo"¢ngresolutions w~re.unanimously passed!' 
consideration before. hazarding this piece-:oieal · · · · · . · · • 
Legislation. ' · · Resolution no. 1 

I beg to inform you that a meeting of the Hindu 
:r;es~d~~ts of Bongaignon, post Bongaignon; dim,;rict 
G()alpars,.was held at Bongaignon o_:a 13th .April; 1.~44. 

' 'This· meeting resolves that as in :its conSidered . 
S.-D. 0., Hablganj ' view neither the Government of India nor any 'of th(; 

. The Hindu Law relating to iil.testate succession Provincial Governments does possess or has at any 
did little or no justice to their women and the proposed tirrie possessed any. right to legislate upon ·matters of 
enactment of the law is hailed in all quarters as a great private laws of the Rindils., the present policy bf 'the 
boon· to the Hindu wom.eJJ, who have so long been Government" of India of codifying Hindu Law through 
t_reated most !nequitously in sqciety, the privileges in the agency of the Central Legislature specially under 
matters relatmg tQ property rights being absolutely its present form and constitution·is most reprehensible: 
denied to them.- The Joint Committee seem to have: .. and its contemplated action thereon ultra vires. · 
takon great pains to show frs>m. the Hindu .scriptures R:e.s.olutioil no. 2 . ;·. . .. · . 
themselves how the framers of the Hindu Law on 
succession had' twisted the "Shastras" ·and taken This ll).eeting tiu'ther resolve's (a) that withou~ 
perv~rted interpre~tions. of the law only to suit prejudice to the contents of the :first resolution, the 
certam purp~s V1z •. (1) the preyention . of the evil action, of the Government of India in constitutip.g the. 
of fragmentatiOn of holdings, (2) as a remedy against Hind~ Law Committee .for·, the. prepara~ion fiD,'~ 
the property be~ lost to the family. The law under ilraftmg of the Hindu CQde is fully unwarranted anq. 
ena.ctm.ent certainly raises the status of women in unjustifiable, (b) that the Hindu Intestate Successio~. 
~o1ety and removes the notio1l about the general Bill and the Hindu Marriage Bill contain so TJJJlJlY 
mcompetence of women as a class; , · provisions quite ·opposite to the spirit and letU:r of 
: · AsregardsthedettillsoftheBuianditsam.endment the .Dha.rmasha.stra and detrimental to the Hindu 

I ~ally ~ubscribe to the view exp~essed b:y'. the culture and · civilization, that Government. shoul4 
J'omt Comnt1ttee except in a few points which are Pe ,asked to withdraw both of these bills and abandon 
tlllume~ated below. I· ditfer from them.,. in , the any further attempt of legislating :npon any subject of 
allo~t1on of an equal Share of the intestates . properpy ;aindu Law. . · . · . . .. · 
~ ht daughter~ regardless ~fthe fact.whether she is a · I have the honour to request:you th~t the apov& l ter ~~e\ ~led or Widowed. Here J two resolutions be ki.ridly forwarded-to the Goverwient 
rNa v rlra~~ ehi t ~ "!~w efxpdis~ssed byboMr. Lalchand of India for £_ avour of n_ecessary. action . 
. a a !\-1m s mmuuo o sent a ut ·giving·a. · - · · · r. . ·. .- • " · 
s~multaneous share to a married daughter and endorse · · . - · · · 
the observ~tions. made' ·by him that taking away a. . Res~lttt19n passed ~Y public meetings held at Mad~)'ad 
s~l:ll .to a dift'erent family would entail a lot 'Of ~agar, Ramd1gha,- Chama~dani, ·sa~~~~~-~~' 
lit1gat1on and ~ad blood rendering the society poor in · .. erai Doaj ~~udpU).'. ·, · · · ' · ·· • . , . 
substance ~s 1t actuallYhappened in case of the · · t 
Moslem. fi?Oiety everywhere.. As it is proposed to amend · Thi~ m.ee~ing of the . Hindus is of opini.on ~h~ 
and Codify the Hindu Law in successive stages the. Bill ent1tled Hindu Intestate Succession. ~ill 
t!'-e case of married daughters. may be left fron\. the -yvhich has. been c~rculated for eliciting public oPiiU~n 
list of enumerated heirs in sec~ion 5 of the Act. 18 destructive in its nature and if passed into lil.:W !iH 

.v . ' ' giVe a IJ.eath blow to the Hm.du so-ciety. · 



aesolution passe~ bY pu~llc meetings at Chadlipara, 
• IJarpatia ~llapur ·Nayagaon, Tahlrpur~ "etc; 

It I J I!.>'' ' •. I' .l . • \ • ·' ' ' ! IJ ~ 
·. 1;hls ~e.epmg of th~ f¥ndu public emphatica~y 
~r~~~s aga,ffi:'!t t,he Hfu:<Iu· I~tes~ate Successiol). ~ilJ. 
as tt lS detnmenta~ to Hindu. mterest and ruinous to 
}liil.du societf ' ' ' ~ j ' ··- ' . '. ' '., 

. _should be enac_ted into law along with the other parts 
o! the proposed' Code ; otherwise, I apprehend, 
difficulties and inconsistencies may arise. : · ( 

,. : 4. . The question ot r~moval of se3: dlsqualification 
ltas I thinlt,been. 1lll.neceilsarily raised and it has 'clouded 

The Bill if pa~d ~to law will by its re~QJutionary 
measures J4t ~he.' very' st ucture' of the Hindu sodiety 
tiased. 'an principles of Hiridu' · Shastras. The ple~e~ 
given by His Majesty's Government not to iriterfetd 
in reli~o~ matters of its. su~jects' will thus. be violaf.ed. 

'~·.·,·'· .\1.,.'1 \-.-·'· . ' 'I 

Petition of Henendra Chaq~;J. ChakrabartY and others 
This meeting of the Hindus register's its strong 

protest agaizl.st ,the :jiindu Intestate Succession Bill 
owing to the reactionary nature ~:{the Bill ancl requests 
the Government to withdraw it. , .·. , 

· • · Advocate General, Assam · · 
' , f• ~~I ~ip ~~~~ po 'pe a ~ghly COntroversial 

· measure; It ~ppears that t~re ar~ almost as many 
minutes of dissent as there were members of the 
Joint Select Corttihittee."' The 'inain'· features of the 
Billa.re tp.a~ (l)it seeks to embod;r a comnion li~ of 
b\;te8tate succession for all Hindus in British India, (2) 
it proposes to remove the sex disqualificat'ion by which 
Hfudu':WOmeh'ingeneral' have 'hitherto been' precluded 
~orq. ~eriting proper~y in various parts of ln4ia and 
(3j it abolishes the \Hindu· :woman'~ limited 1. ·estate. 
The question is how far 'these objects are commendable 
in themselves and how far they have beezdmplemep.ted 
by the provisions embodied in the Bill. · • . 
· 2. l;t!lgat~ the :6.rst point; it has. got • to. be 
rememb!lred that :EJ}ndu Law as adtilinistered in-
13~itish !ndia owes its .origi,n from the. Srutis,· Smritis 
and Customs. These ha:ve been differently interpreted 
by different OQmmentators ·a.na. Courts, whi<ili have 
gjy~f!.;Jf~~ to cliff~r~~ ~~h?ols ofhtw .. 4,n tttt~~pt 
~· ~y ,~JJ. the; q.iverg~t:. eytems, if possible, :~nd 
~? ~?<'Pf! ~th~ ~~e is ~n object 'lfhi?h ' shoW,d pe 

. supported. Unoert~i.uty . and , .cpmplex1ty . of , the. la;w: 
~ead to Qauses offrictiox:~ and iuill,ous litigation ap.d a 
codifi9ati6il. i>f .the l~tw Will' be of benefit to' the. HiD.d;q 
p~blie. ·:Th~ fust object of the Bill, vW·• t:Q.e pr()vision 
of a uniforxp.law for li.ll Hindus in British India has n9~ 

. 9Q~er been• 'f~y-il.ttained.' The. law as eriibodfed.. 
~~ t¥e Bill :fill not apply to agriculturd land whic~ 
iil.ust 1 form .a verY large prop9rtiori. of the properties 
tislially- dealt with 'Wlder Hindu Law. It will' not also 
apply to :Mitakshra coparcenary· property ari~ •to 
the.• properties• of· persons governed by . the 
MarlllD.8.1t.kattayam' and ''Aliyasantana or .Nambudri 
law of iriheritance;· as also to estates governed by the 
la'! of primogeniture.· In order t6 atta!n the ultimate 
obJect of a· uniform law for all Hindus; there should 

. De· some' proVision for the application of the law as 
?Meted to per8on.s oi: properties· now excluded froni 
1t~ operation by some easy procedure, !itl).out ~eco,lp'se 
~ fu,rther legislation. · . . 
·~· 3.- Cbdification. of Hindu Law cannot be complete · 
leavin.g'the other· branches of the law unsettled and 
yarie4, in ·their applications to the different schools 
of law. ' The Law of Succession: itself is co-related and 
.dependent upon - several .o~her subjects ·e.g:; 
tn.airiteb.ance, mB.r;riage, atloption, legitimacy, 'joint 
~famil;y~ '· partition; religious endowment, etc., and 
~yil one gets· a. complete picture of the whole law o!" 
all the subjects al>pertaining to the Hindu Law, it 1s 
difficult to say that 'a particular branch has been 
compMely or properly .enacted. I would 'therefore 

. ~pecyfully en.d.Qrse the · suggestlon made before the 
.Joi.Jlt. ·.~~~cj; . Com:mi.ttee . that· thiS part of 'the' Cod~ 

.. I' 

the Issue to some extent. "Women iii Hindu Law have 
l)~er . reen generally exclmf.ed from' l.nherita.noo 
bec~US!l oft~eir sex, widow,'daughter and niother have 
alway'S been classed as 'heirS, and some of the female 
reJations have even been preferred to males of the same 
d~ee, .. ~.g. under 11fi~~a law, m,other~ 'fath~'' 
mo~her, father's father's mother are preferre4 respeo• 
'tiyely to father, fatJ\,er's father and father's father's 
father. The exclusion from inheritance of some of the 
fem\\le rel~~~ons was n.ot on the growid of their se~, 
~ut becau~e of remote!less of relationship and )>eca~ 
some of th~ went ~vray to o~her families. by marriage. 
The ~ain struc1;\U'e, pf the· ;flindu society was base4 
upon the system of joint family and the basic iqea of 
the Hindu Law of :Succession i~ the preservation 
?f .~he joint family, p~~perty for the benefit 'and 
maint~nance of all the members of the joint family. 
The)iolder or holders fQr ~he tin).e. bE:ing of the joinj; 
~am.ily p~operty, though OW!ler or owners de jure, 
were expected to hold the same as if in trust for the 
?en~Jlt of a~ the members and dependents 'of the · 
JPip.t family., .~he i4ea .or. theory was somewhat 
socialistia in outlook and worked well ancl without 
a~y Jla!~~hip to any 0~, so long as the basic ideal w~ 
honoured and followed. But ·the impact of western 
civilh;a.tion has loosened the tie which held the joint' 
l'amily and ''the' western· ideal of ilidividua.lism is 
grad\la.lly breakhig as 1Ulder the joint family system;· 
':!'he result has' bOOn that some relations, specially 
some of the ofema.le ·relations, who were excluded 
from inheritance, but owing to the smooth working of 
the joint fa.inily system, had previo1 sly been under: 
no difficulties as regards their maintenance,· education;. 
:inartiage ·expenses, etc.; were hft unoared: for and put 
to great hardship and pl,'iv.a.tlon, while those who .got· 
the benefit of the 'inheritance.:.:..not males in all cases 
:.:-appropriated alL the profits· for their· own benefi~ 
'lllld ·often wasted tJie ·property· in luxuries. ThiS. 
urtfo.rtunate state of affairs led to the interventioli
of the legisla~ure· and so.me persons )lad to be incll!ded 
in the list of heirs in th€ order of succession at different 
spages [?!ide ~au Law ~£ Inheritan,ce (Amendment~ 
,l\.ct No. 11 of 1929, }Iindu Women's Rights to Property 
Acts No. 'XVIII of i937 and Act KI of 1938]. .. 
' · . { Tb~ que~tion ther~fore is really not on~ of seX! 

equ.aJ.ity or 'removal of !*)~ disqualifioatiou, but one 
mainly of. confiic~ and change . of ideals. Modem 
Hmdus who profess to be progressives ba.ve a.dopte4, 
j)l.e western jqeal of individualism and the joint familY, 
system is fast disappearing. On the other hand, . 
people of the older school, who are looked upon as 
orthodox, though . professing .old ideals, ha:ve not ~~ 
able to stop the disruption of the joint. fulnily or· 
devise any suitable· means for eafegua.r~ the· 
mterests• of the relations who. had .no. share m the 
inheritance but · were · dependants of the· family>:· 
The present Bill aims at doirig.a. sooial justice an.d is~· 
recognition of the !Jhan~. of ~~Is; ~n. one VIew 1t 
-is a retrograile measu:re, · Ulllsm'Ueh ~ .1t woul~ lead. 
to a. disruption of the society and disintegr~hon of 
t,he family property. As reg~rd~ the ch.an~es 1t ~ks 
to intrbduoo it 'has no sanction: m the ancientlllitdu 
scriptures b~t·iS based upon the ~rinciples. of.profih~ 
qdhy, natilra.l justiCf and. equ1table · · distrib?twn. 
'But so fur as the remote hell'S .are· concerned, 1t has 
generally followed the line of succession as laid down ill 
the scriptures. However much one ~y ~_gre~ ~~~t 

• 



. . . led ·· from its ancfent 9 .. ozaas !I.-There is no r~n why the mothei. 
the Hindu ~octety JS bemg ~~e modern change should be preferred to the father. 'This again viola.tea · 
'moorings, one has gosult ~:etc:UJ·ustioo and hardship on the avo.wed principle of equality of sex, so also in the 
Of ideals and the f(l W>.U ' • h h ' ty . case Of brother and SiSter and in order to carry the 

me of the helpless feme.le relations, whic t e. socte principle to· its logical end, I would suggest that the 
:uld not remedy And Cl>nsequently the legtslatur~ entries in Olass II should be as. follows : 
must interfere. . · . (1). Mother. and father, unless, as dependant on. ·the 
· 6. Keeping the above points in ·view, I ."~uld intestate they have inherite4 ~ heirs included in entry 

euggest the following amendments to the Btll. . (1) of Olass I. 

• 7. The Committee, I think,· ~ug~t n~~ to have (2) Brother and sister. · . 
omitted the definition of the word Hindu · To 88? {3) Brother's son,. brother's daughter, sister's son 
"that the Act applies to tlhos;e persons! ~0 whom lt_ and sister's daughter. 
would apply, but for the ~ct, !s not codifYJ?& tb' law, (4) Brother's son's son •. 
but ·I regret to say, shirking tt. If the Btll profesl!f:s 10. On the srune considerations, I would ·suggest 
to be a Code complete in itself, it should be made the following alteration.: in . 
clear and definite as to whom the Act is to apply and 
:the word '\Hindu " must be clearly de~ed._ The Olass III- . 
·definition' in tbe draft Bill was. of no pra.cttca.l va.lue, {1) Father's mother and, father' a father. 
and I would prefer a more precise statement, and may (2) Father's brother. and fa.ther's aister. . . 
suggest that "Hindu" in the Oode should mean a {3) Father's brother's son· and father's ·sister' a 
person professing the Hindu · religion . and would.· son; 
-include any person, who by custom or usage hasadopted ( 4) Father's brother' 8, son's son.. 
the Hindu Law, e.g., e. Buddhist, Sikh, Jain ora member Olass I y _ . · • · . . 
of the Bra.hmo Samaj, Arya Samaj or the Prarth~ (1) Father's father's mother and father's father'; 
Samaj. The definition should be made as. exha.ust1ve father. . . . · 

. as possible in order to prevent. future disputes and (2) Father's father's brother . and father's .father's 
complications and may also leave the way open !or sister., · 
perSon professing the Hindu religion by declarat10n (3) li'ather''8 'father's. brother's son. and father'& 
in the prescribed form to -be admit~d under the _ ,father's sister's son.. 
jurisdiction of Hindu Law. . (4:) !'ather's father's brother's ~on's son.. 

8. Olause 5, Olal!a I, Ent,.Y (1),'"'-(a) The widow of Olass V-
a predeceased son of a predeceased son was given (1) Mother's mother and mother's father: 
the right of inherita.nce by the Hindu Women_'s Rigl\t.s (2) Mother' a brother and mother's sister. 
to Property Act, and there is no roo.so!i why she (3) Mother's. brother's son. and mother's sister'l-
should be deprived of an existing right. The rea.sons son. · · · · 
given in the report of the Joint Select. Committee {4) Mother's brother's son's son.. , · 
for e~oluding her .are not co~vino!ng and will not bear u. If my suggestion regarding the ·amendment; 
sorutm)". The sru.d reasons if.logtoe.lly follo;ved would · of Entry (1) in Class I of cla.use 5 is acpepted, tben 
e~olude many others wh?m t~e ~lllliUttee have some 4:onsequential amendments will be necessary 
P!en sh.ares, and the quest10n of _Justice that has ~n in sub-clauses '(c) (d) and (f) f lause 7 
rau;ed may even be a ground agall!Jlt lllll.ny alterat1ons . · ' 0 0 . • 
in the present state of law sought to be made by the 12. Clause 17.-It is difficUlt to !nderstand the~ 
Bill. · ' · " significance of the provisions of this clause until one 

· (b) Like the widow, the d.a.ughters of a predeceased 
llOn and of a. predeceased son of a predeceased son, 
re~ protection, specially when she is unmarried 
and if she loses her mother also, her predicament would 
be still more precarious. The reason for the inolusion 
of the widow and de.ughtet in this category is their 
helplessness, and this reason applies with equal foroe 
to the cases' of daughters of predeceased 8on8 or 
grandsons. From the point of view of the removal 
of sex disqual.ifioation also, they should be classed 
along with . their brother~. · 

is sure of the Jaw of marriage, .which is also on the 
legislative anvil. But • in order to obviate future 
complications, I would suggest that the words " with 
a person professing the Hindu religion." .should be 
added after the words " his or her .caste , and before 
the word -" ahall ". 

. This would al.eo make the provision consistent With 
the ma.in purpose of the Bill. The provisions · of 
seotions 22, 23, 24, 25 and 26 of the Special Map:iage 
Act (I~I of 1872) may also be . referred to in this 
connex1on. Without the additi!)n suggested above, the 
proposed clause 17 "ill come in con'flict with the above . 

. So in 'my view, Entry (1) should be amended as provisio:i.s ·of the Special ·Marriage Act. 

follo-m : ' · · , · . 13. Olause 20.-Renunciation of :HiiJdu religion 
· (1) Parents, if dependant on the intestate, widow, 

Bon, daughter's son, daughter and widow of a predeceMed 
: Bon, and son, · daughter and widow' of a predeceMed 

son of a predeceased son (the heira i;n. th\s entry being 
he~ei~fter in ·this ~ct referred to aa 11 aimultanwus 
heirs ). · . . . 

' {2) Daughter's son, son's daughter a.nd daughter's 
daughter should on the same principles be classed 
~g?ther under ~try (2) and- entries (3) and {4) 
Olllltted. There 1.8 no reason why one should be 
prefer:red _to t!le other and if the avowed object of sei 
~qual,ity 1.8 to be maintained,. all these three should 
i:nhent together. • · ·. . . ~ 

should be a. bar to inhertts.nce under the ,Hindu Law. 
This is the general consensus of Ifuldu opinion;·: A 
ma.n who volun,tarily goes out of the Hindu religwn 
should'not be allowed to claim the benefit of the lfindtt 
·Law. Succession .to his .own properties would-not. 
be governe~ by Hindu La.w and there is no reason why 
~e sliould inherit properties 0( his Hindu· predecessors 
m · o~d?l' to take them out of the · Hindu familY· 
ProVlSlon of section 24 of the Special Marriage Act may 
be referred to in this connexion; . . .. 

· 14· Ola~e 22. Escheat..,.;.. The followfug words should 
be a.~ed .at the end of the clause :-" Subject to a!J 
tbhe obl1gahons a1!4liabilities to which an heir woU:U have 
een attbject ". 



15. Regarding the question of the abolition, of 
the Hindu woman's limited estate, though I consider 
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Mr. H. Dutta, GoJernment Pleader, SUchar 
I am in favour of the Bill. "' it a retrograde step, for the reasons stated in para-

graphs 4: and a above, I would not object to it as liti- No. a.-DELHI 
gation under Hindu Law mostly arise out of transfers . Chief Compllssioner, Delhi 
by limited owners and the grant of the full right to the I do not wish to offer any opinion. 
Hindu women may have the eft'ect of considerably 
reduoing litigation. Moreover, the estate was limited District and Sessions Judge, Delhi . 
in the view that they were entitled only to maintensnce ; From the number of dissenting notes which accom- · 
now that they are being given a share inJihe inherit- pany the report of the Joint Committee it is clear 
anoe along with the other heirs, there is no ground that the subject matter of the Bill is highly contro:
for such limitation. veraial and I oannot help feeling that in a. sense it would 

But I .should think that in view of the fragment- be impertinent for an En&lisb.ttlan like myself to 
ation of the property that may come a. bout as a result exp~ss any decided opinions on such matters without 
of the measure and in view of the fact that m&nJ'"ef havmg ~de a special study of the history of Hindu 
the fem.lUe heirs would be members of other families, ~aw, which I have not. I do not, however, consider 
provision should be made for the exercise of the right tt would be out of place to observe that all the courts 
of pre-emption in favour of the co-sharers of the joint · must 'Welcome the codification of Hindu Law as a 
property generally. whole of which the proposed Bill fol'lllJI a part, and· 

16. These are my obBf.rvations on the Bill as it at I for oru: welcome those parts. of the .Bill which give · 

present. st~ds. But the~. may require revision· ~~~d~~~~:s:;.;o:- ~~:::sh~~~~~p~~J;; 
~:o:a~e:~!::h th!t~h~s~! 0~:h:u:!~:~!::: : .to ?o~:1,11dte a disqualification to succession, involving 
losel lli d 'th th th b h f th I.a. h as 1t wou , the repeal of so old a statute as t"he Caste 

ll Y a. e Wl • eo er ranc es. 0 e :~· sue Disabilities Act of 1850. · 
as, marriage, mamtenance, adopt1on, legtt~maCy, 

joint family, partition, etc. · · Mr •. Barish Chandar Mittal, Subordinate Judge, . 

Secre*ary, Oachar ·Jono Sa.va, Sllchar - 1st Class, Delhi . 
I am not in a position to express ' an. opinion 

I do not know of any such defects or drawbacks on . the individual - clauses of the Bill under 
in the existing Hind\! Law which make it incumbent reference but a general study of the Bill leads me to • 
upon the Legislative to underta,ke such codification the conclusion that it is very' likely to lead the evils 
which as .we can see is mainly prompted by idea of of fragmentation of holdings and passing of the 
reforms in order to have some uniform law throughout property into strange families. On the whole, in 
India. and to pr9vide for better rights of inheritance my opinion, the changes which the Bill will bring about 
for women. There is no justification for such drastic . in the Law of Intestate Succession among Hindus will 
and radical changes in the existing Hindu Law in the do more harm to the community than good. 
name' of refonns. -- • 

The codification is practically going to appiy the Lala Tara Chand Aggar,val, Commercial Sub-Judge, 
principles of Mohammedan Law in the matter of 1st Class, Delhi. 
Hindu successioDt But these account quite incom• I am of opinion that the provisions ·of the Bill 

· patible with the religious; spiritual and social concep- as . amended are likely to meet with the approval 
tionofHindufaniilyandrulesofsuccessioninconformity of all "educated Hindus especially Punjabis. The 
with such conc!lption. ·In the name of reforms Hindus Punjabis have beeil. tryi:qg to educate their girls 
will be renouncing one of their most ancient institutions on the same lines as their sons, and to allow them 
in the world ·and such renunciation is opposed to all every facility. The proposed amendment would 
nationalistic ideas. It is calamitous to think of remove a long-felt grievance, of the female men~bers 

. abolition of the system of Mitakshra succession by of the Hindu families and help in giving them better 
aurvivorship existing in all other ·provinces in India statu~ and making them feel independent. By.' 
except Bengal and Assam. becoming heirs in their. own rights they would be 

. · This is certainly ·not the proper time for codi~ ·able to pursue their education and follow such careers 
Jication of such a vital law concerning such a vast. as may appeal to them without their being dependent 

. POI!_ulation .. No real popular Governments are func- on the mercy of the male. members of the family. 
tionmg in the Provinces or at the centre and at the same The 'Proposed Bill is a_ste_P_ in the right ~tion. 
time it will be very difficult to gather the actual public · Sheikh Masud Ahmad, suJHJudge, 1st Class, Delhi 
opinion in such; unheard of abnormal times. 

1. The most notable features of this Bill are the 
' On the very face of it, the code pr_ovides for double Tecognition of simultaneous hehs and preference 

rights of inheritance for a woman, one as a daughter given to female heirs ... This being a. departure from 
married, unmarried · or widowed and agairi. as a. the recognized principles of Hindu Law, . I fear 
widow .who is to get an equal share with the son. tha.t there would be very strong opposition from the 

The provisions in the proposed code are SUN) to Hindu public. The principles 11ll:derl~ the recr g· 
cause disruption in the Hindu family and fragmentation nition of simultaneous heirs havt>, m maw, been taken 
tf the family property. · · from :Mohammedan Law, and as a M'UIIaalman I have 

Under -the present ·conditions some legislation may nothing but. approval for these princiP,le~. . 
be supported to provide for some rights to unmarried 2. , Agricultural land being a. Provm01al subJect, 
daughte. rs only. it has been excluded from the operation of this Bill. 

; The result of this would be that part of the estate 
Secretary, Bar Association, Silchar .0 f a Hindu dytng intestate would devolve according to 

. I have. the honour to say that members of this the rules laid down in the proposed Bill, while a part 
• association do not agree with ~he provisions of the . of it would devolve acQOrding to the recognized 
~roposed Bill. principles of Hindu Law. This position, in my .. 



'io 
. ~::. :.~ 1M~ qablliiti6n~ <lJi if. ~JJteftifu, res· 'JM?~t ~f.Qu.t womeil are ~r- ar~ ~o/~d.by oiL:euinst&nces 

- 0p~~:y :~ggeste 1• that steps 'xrtay b~ talv3r. .to lhake 't& •c'ditq ,im ~erthe !!way of. their hu!!ba:ndll 1\l\d it' t~t.y 
the rules of sucoossion lffii.f01'm )Vhetber a part of the 'dllnriot freel.y us~ tM;·pr?~ar~Y. as ther ~~~e, the wh..,fu 

. f 'fiM'I'¢111' utiil' ·land or not. 1de8. · 'of· female succession mil re.oe1ve. •a . Source ··of 
estate coJISIB~ .~ •. ~ ... 1 • , • -{ 'd r;. 

1 
• 1 . ·dangero'us m.· terfereil.ce. : · ' ., · 

3 The parents have ooen m~Ju el.llll c ass 1!-0· . . . ·r . . d. !I . ' h .... . . . 
· d heirs if they are dependent c,.n the . In the c~se·o a marrie uaug ter tuei'efor~;} think 

of enumerate. 'no 2jft':(eyare n.clt'depen~.ent the suggestiOn of Mr. LaJ Chand Nawal Ra1 18 'gootl-
inte~at.e ~n~: cla;: myopi~i~n (mtries nos. 1!'-ni 2 :vi:i. sh~ sliould.g<~t ith 'of' a s~n·~ sharfand not half. 
-on t e m.es 

2
& '

1 
ba delete:i anti· parents, .whether :I also endorse his ·other sug~est1ons. x~ept ~hitt I haV'e . t ol~s nr , ~t~n the intestate,. should be included. alre~~y stated above. . I also, agree Wit~ him: ~hat· tll.e 

·. epen en or. 1 f lass no 1. ' . . la)V as proposed should not apply to agrioul~ttt,Rlli!.nds 
~ entry no. · . 0 .c ' · · · · · · · , administered by the Central Governril.ent · ·· 
, 4. Daughter's son, son's d~ugh~r, aud da~hter s . . __ , 1 · . :. 
·daughter have been shown In d1tferent entnes ~s · Sarvadeshik .ArY~ Pratinidhi · Sabha,. :Pelhi, 
I enumerated heirs in class ·n~. I; The result of· this ·, . Arya Samaj,j Delhi (Pi wan B!\ll). .. • ., 
.would be that the da,ughter 8 son woUld ~xclude the We are opposed to the Intestate Succession Bill 
son's da~hten. and th}. latter. ~ouldue:~~~~et~!: in the form it has been circulated for opiniori. ·As 
da~ghter s daug~ter. In mytpuu~n, a · . e d progressive bodies .of the :first. rank we :would have 
·hell's should be mcluded un or t same entry an welcomed any measure which aims ate raising :th 
-~h\lul:t i~~rit ~~gethe; hAw!~~s b:a;i~~~e~n~rhalf · status of wo~en provide4 it. ~s based upon the te~e~ 
'

1
aug .;rsd augt 6f m!t !8 ~exist~nce of the Vedas.·and Shastras.and serves a.s a means of 

s tare I a aug er 8 son 1 • ·strengthening .the. Hindu. spciety in. general, which 
. . I'll'\':' d d 0 Sub-Judge, Class 1, Deihl ·t.f, . . •; . . it is regrette it, oes not.. . n the other: h~tnd from 

·There can be no doubt that the idee. ,toi.bodify the factf of it, it appears. ~hat .it would lead to the 
the Hin1u LI\W' and specia,lly to codify Jaw. on the . disintegra.tion of the .. society . and. other dU:e. conse~ 
subject of intestate succession has ari.;etl. because quences. We therefore . de~:m, .. this .. ~Bifl highly 
it ha,s been felt that opinions with regard to it, in the detrimental to the best .interests of the llfudus on the 

. oount;y &re so varied and different that the law as it following inain grouil.<hf<.: ~ ~ . :) ':~ •. ' .. ~ ·, '~ ~. 
· stands today required a radical change · and iD the (l) Seculn.rization of the personai laW: oi the ;Hindus 

• form of a set. of well defined principles. The main based on Shruties and "Smrities~by: a body .:.Constituted 
ch.a.ll'ge in the matter of intestate succession, is desired, of· a; few Hindus ;and some 1non.-IDndus ·is highly 
with respect_ to the women. · It has been generally · objectionable, . • · .. _ · , 

.•. accepted that mere sex should not disqualify a f.emale (2) Piece-meal legislation regarding . the niost-
from inheritance and therefore the Bill gives to female cOmprehensive and complicated. personal law chiefly 

• heirs rights that they never possessed .before. ~T~at. based upon Shastras.. is most likely to 'undeiJID.ine the 
there is some strength in not di.scarding the female very roots of the culture formed o_n. Vedic religion, 
heirs <!aunot be denied, but as, I will explain later (3) The proposed Bill.as it stands Will lead to the 
on, it would be dail.gerous to be~ome too generGuslo . i;ragptentat,on. pf ~roperties: ang inq:r;!)ase. litig_ation 
them. . , , ' . ' . .among ·~he ,Hm~us .. · ~o. make. pro.~~io,n. foJ:, w:~men 

~Iy opinion· therefore gen~ally is tha1; w<>men -;frO!ll the property .of their· h.U§bap.Q. d<?BS:,.appeal ~o 
· ijhoul~ nQt be excluded from inheritance ~ithply on the · reason and .~s san9~ion. beb,ind.. iy but, to · ()Oncede to 

ground. that t~e.y l\elong to th~' 'weak !lex'. I iUso ,_.da)lgh~r~ ·~Imultan,~ously_:,rig~~ ·}o . ~J.l!-19~~sip~ ,, to· 
endorse the v1ew that the law-of inheritance, should .faj;h~ s. property along With.t th~ sons,~~ ~q.mtr()(i1lce 
be overhauled: and systematically codified. . an alie~. c-lement in t~e; :ijindu so~iety,.'IV:pi.c,h 'll~pid 

As regards the actual pr()Visioll.s of the Bill;" • I' do · ore~t~ lllSurmoun~a?Ie :!:Practi,qa,l.. (jifii~~~i!lS: lead~ 
not understand. why so macy eminent jurists and public . ,to. unnecessary lryl~atiOD., (as\. so' 0~\)P. o,happe.l;l$ .m 

. men have opined that apostacy should be considered lll,l~.mmadan f~tl'D.ilies).and fi;agmenta.pi\)Il; ~fprcmerty. 
as a ·ground of exclusion from inheritano(l; We are · !t wi,ll ~ Qe, hltrd upon co~~~c~ali .~l)ocerns ~ PY 
living in an advanced stage of society ~tnd to lure a mtr~ducmg the daughters or th,eir.:b.Wjban~~ ~~partners, 
persol). into a particular religion by dangling before . the mter~sts. ~f the est.ablished firms. are ;mo~t likely 

- ~ ~r or him a penalty i.f connection is severed from. to. be preJ~~ci~Y affecte~. "It will oomplioa~ matte~s 
. ~t apyears to me as. unJustified.. Tlut17 per&>n claims . by pro~ucmg disharmony ,m the family. and. sisters wlio 

~nher1t~ce· on &ccount of blood, but if his pdV'a'te }lave ~.till n?w been looked upon with. reve~encf,} ~nd 
· ~clinations &r<t opposed tq ,the princiP.les and prov- ,a~e~t~o~ w;tll c?m.e·to ~e lpoked uP,on.'Wi:th ii'di'ea.\ as 

lS!OllS of .a certain religion I do not see wliy he shoUld being nva) clan:p.a.n~s to fa.thds e~ate.'.' .. · ..... 
be penalized. If. the rule is. insisted upon, you ' may~ . . ( 4) ~he ~emoval ot a postaOy ·an'd .. other'. accepted 

. prev~nt a.person_from. formally chll.n.ging his religion dlS~a.ulifications is likely to' :multiply· 'detrimental 
but 1f he has no mternal sympathY, with it,· he ·can ~ , actlVlty among ~he · people affected .. by 1 the '·new 
hardly t_aken to be a. m.em?er ofthat religion. He e~actment. ·. ·· · ·• · ._. · .. ::·''. · · ,' · 
~t Impart to. his ~hi~dren the notions and ( 5) T~ absolute ownership offe:in.ales bver propertY 
prmciples. of the .faith~ dislikes and ther~ will appear . coupled '\"41.th the Caste Disabilities-. Removal Act of 
a w~kemng of the D?tiOns tow~i:ds faith as he leaves . . 1850 would. place an additional. 'incenti:ve in : the 
sucll descendants. · · . · hands of miScreants. . . · . · . 

As rega;ds giving :a shar.e t~ female heirs, I thillk . · (~) No at~pt Beel\lS 'to have ,beet~. ,ma~~ to 
. that the Bill as amlmded by the Standing ·comlnittee . vb:m. ~he 0Pimon of the specialists well ve~.:sedm. the 
has been .too soft to them. The exclusion of certain e e c literature or to exclude those , wh9. ar~ . I¥>t 
female heus, ha~ a. lot of se:r ~e behind:•it. .Females do ffiid~ to know much abou_!; the · Sha~tras of the . 
not. alway~ remam m the faJDJ.ly of their parents and on .. . . . . . . -: '. . c. 

. ~heir mamage the property will disintegrate and might Cen(7,) 
1
A gr~at nu~ber of the electe?. members o~ ~6 . 

}1\ some ~es be lost. al\ioge~her as th~ husbands of to tra ,~la~ure 111 not at this juiicture in a posit10n, 
the ~rned daughters, would like to meddle With it. Bill~artimpate 1n th:e eonsiderlitions o£; ~~e- pz:o~osed 

., 



.. 

.. (8) The . .fiagr.a.nt:~reach in ~he oa~ o.f.this ~ill of 
ihe salutary couvention. that. m the conSlderat~onJ>f 
~cia! measures affe~tip.g 9ne.c~:n:\ID:UIJ.ity o!)l;y, m~m~rs 
belonging to other co~uruties ~ou1q flot tak~. Pll<rt.• 
is extremelyregrettable. . . . _ : · 

1 
, • · 

. For the above mentioned. reasons ~t· is. strongly 
urged that ~he Inte~t~te .succession BiU ~ 11~t passed 
intoLaw. · 

' All-Jndla Digambar .Jain Mahasabha., Deihl. . 
RogMding ~the Bills Milled (1) Hindu Intestate· 

and Succession Bill. and (2) Hindu ~ Bill 
illtroduood in the Central As9embly on the rcpommend~W 
tion of Law Oommittee I bog to state thahll-lndm• 
Diga.mball,Jain MB.hasabha is totally ag{!iitst both ·Of 
them. The wh,ole Jain commUnity ha.s got relfgioua 
objections and thinks that these . bills will destroy 

' the social structure of the Hindu society .. 

The _Pr?vinc!~l Bindll Sabh.a,· Delhi . - ACh!U'ta Rajendra Nath Shastri• Shrlmad Dayanand • 
The Provmc1al Hindu Sabha, Delhi, would welcome· . . . _ Ved Vidyalaya, Delhi · . . . i 

anymeasnretoraisethestatusofwomenintheHindu I fr 'd th k f d'fi ti h bee 
society; but the present Bill is.so defective in certain am 8 a1 e wor 0 co 1 oa on as n 

that thi Sabha strongly opposes the, Bill for entrusted ~0 those people ·whll' ha.ve not ~derstood 
upects, . 8

. . • . . · .. the Shas.lnc Tex;~, so often quoted by them m support 
~e follpwmg 1-:~~so~ • . · ' . . • . of their contentions, thoroughly. First, they are 
. (1) This..Sabhus agamst the piece-meal cod!ficat1on prejudiced with .a wry wrong notion that muoh of 
of Hindu Law .. Unless a complete sketch of the whole the vast Vedic literature hAs boon lost-little remains 
law is before us, it. is rather ,diffic.ult to express .our in it of positive law. Secondly,: they ha.ve always 

. opinion about the .. nnportant . s~bJect of su?ce~s10n. quQted translations of texts and these translations , 
'The Law of mamage a~d mamten.anc~, gif~s a,nd convey the belief of the.trenslator only and not tho~·,· 
wills are so connected Wit~ . su~cess1on, that ~less of the author of the te'xt. No doubt slight modifioa• · 
an idea of the proposed leg1slat10n .• on these subJects tiona were made here and there in the otlstoms,~etO. 
is given it wo]lld .be. ~angerous to e~act a, . la:W .on by the Rishis'-being law givers-but the . chief 
th!l subject. of succes~r~n. A, comnll:ttee consisting characterli!tics remained the. same and nothing in the 
~f Hindu emiu~nt' lawy~rs m: lndi~, ·sho~d be llllture of ,a change was made or considered necessary 
._constituted. , ~his .Co~1tt~ _should ~o mc~ude at anytime the sole reason being that they all recognized 
soma scholars m Sanskrit who shall help the Comm1~~e, the authority ·of the Vedas as such. . . 
jn interpreting the various texts or Y~das and SmntlS. "Dhaif'mtf,m jijnyaa 8amaanaanaam pl'am{I!'MIIl 

, . , (2j'r.);h.).s· Sabha. is against th~. provisiop.s of paramam Shrutik" (MB.nu 2-13) .. 
simultaneous. succession. of so 111liny persons m the . Let us first take up what the Shrutis have to say · 
preseJ;lce of sons. This. would lead po disruption of ·in respect of Dayabhaga. ' · 
Hindu families and to the disintegration Of the family "Abhraatara ivajaamayaatishthantu hatavarehasa~ '1 

property . The commercial concerns would sulfer on · - . (At.harva.l-17·1) , 
account 'of inclusion of strangers like daughter's lays down :. A brotherless girl shall stay in her father's 
husbands. The affection between brothers and sisters house (and take care of his property). Such a girl is 
m Hindu'family which we see tQday,,. would disappear called a. putrikoo. Manu corroborates ~he same and 
and the sli!ters W:ould be looked upon as rival claimants 'lays down.:' 
in the property of father. Us~ess litigati~D; amongst t• Ya8yaastu na, bhavedbhraataa na, vijnpaayeta vaa 
brothers and sisters would rum the f~m.ilies. The pitaa, nopayachckketa taam praajnyak putrtkaa dharma 
legalsyste1US ~ whicih d~ughters succeed sunultaneously 8hankayaa, i.e. a brotherless girl should not ~e chosen 
with brothers also proVide that she should not marry for a bride as she has to pe~form the functiOns of a 
Qutside t~e family o~ tribe. In order to keep t~e putrikaa ••• (3-:-11)". Mo~eover" Aputronena-· 
property m the family, people would marry thell' v£dhinaa sutaam' kurveeta putrtkaam, . yadapatyam 

- dau~hters in the families, ·which is today abhorred bhavedlfByaam tan :'lnam syaat avadhaakaram " (M'an1J · 
by the ·Hindus. It will be. ~ change for .the worst. 9-127~ states: a ·sonless fathe.r adopts his. daug.hter· 
At present the law of prohibited degrees lS a.-bar to as a pmrikaa because the son born of her IS ent1tled 
such marriages, . · ;~. ·. . to offer pirula. It is clear from this that a brotherless 
· (3) This 'Sabh~ strongly opposes the Bill .on hll:e girl becomes a Dayab_hagi by staying in her father'S'. 
-gtou:il.d that apos)aoy has not ·been. made a d1sq~ali· household.· as a putrikaal 
fi.catioii' to succeed to the property of Hindu relations. u AbMaateva pitnsa · · eti 'prateecki, gartaarugiva 
In recent! times· Hindu -females in· provinc~s, where · sanaye dhanaanaama '(Rigveda 1-124-7) ", i.e. a 
Mu.h.a:m.ma.dans are .in majority, are regularly kidnapped brqtherless girl returns to her father's house to look 
and ·converted.· ~he absolute . o~ers~p. of females . aft(,r · his· propertyLslw conveys a- s~~lar id~.a.. :U • 
over property, C6UJ?led with Caste ~~sabilit!es ~mov~ is clear· from this that she has no busmess With. her 
Act, 1850, would' place a,~ additronal mcentrve m father's property if she has got a ~rother. Tho san,te 
the hands of mi:Scfuants to g1ve them the hop3 of that view has been mentioned in umrustakable words m 
success in cauying any Hiildli.fem~l~ would not c~y ".Najaamayetaanvorikthamaaraika" (J;?oigveda 3-31-2) 
Ili.i:oister to their carnal' grat1ficat10n but would m . .:...i.e. a son does not hand over the nktka (property) 
addition·~!ing thel!l some'l"eward in t~e shape of ·-ofhisfathertohivister. Meaningtherebythat~~e 
property. '· ,.. · · . . successor is the son and not the.daughter. · , 

(4) LastlY we protest against .the fta;ant breach . While taking in marriage a bndegroom says to tlie 
in the case of the Bill of the· old convention amongst bri.de : . · : . 
. the mei:nbers of the Assembly, that in cons~deration "'Tena, griknaami 'te iu:tstam f11(1.(1?JYatki8kthaa, · 
of i!Ocial measures- ~affecting one commuruty · only mayaa sak prajayaa clw dkanena . cha (Atha.rya 
members belonging to, other com;muni~ies should not · .. ·. : . . . . . . . - .. 14-1-48) .. ~.e. 
take part. But durmg the discusS}Ons on t~J!s take our hand · do not feel the pang (at bemg 
Bill, the non-Hindu members not only. ~ook part m I e ·veJ of· ater:ml property and separation from 
deliberations but inf!uenced ·~he declSI.ons 0: t:e ~ P~n) Jon.g with me get and enjoy progeny 
Oommittee. and that too agalllSt the WIShes 0 t e red · lth u.d the .n~I been the sucoassor to the 

. . . fH' d b , an wea • ...... o-lllaJority .o . m u mom ers. 
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' ' . ' ld . t'' ha. ·,~n their absence the sons."' Mitakshra. m' th ... ·· 
father's property h,er sorrow wou no ve ~ f his h1 '·- ~ " 
in the least nUnimized by the prospect of wealth m .Avataranika o t s O.IUII has said : 
the bridegrodm's house. And . a~oording ~ ~he "Maataapitrordlumam sutaa vibhajeran ityuktam tatrcr. 
westernized ideas it would not be m oonfirmity mth m<UJtridhane apavrwla;mmih- - · · 

·the respect due to her to say : " MIWU!yamaatu poahya~ " i.e. It has· already been said that sons ~herit their 
(Athar'Va 14-1-52), i.e. I s~ look. afte~ ~d pr~V'!de parents' property except for the matridhana, which is 
for you. Commenting on th1s V~dio prm01ple rsiruk- to be divided as follows (quoted)".. He has also 

·. takara Yaskaaol!aarya has sa1d : , said : . , . 

. .. "Anyat"rah aantaanakartaa b~vati pum~n daayaa.dah' " !Juhitrabhav~ . maatridhanam rinaav~htham . k0o 
, (3-H), i.e. other (than the sister) who !B a .santa~na- gnh~yaad · ttyata aak, taabkyo du.kttri~hyo vmaa. 

kartaa (having the prospect of a progeny) Is ent1tled duhttnnaam abhaave· anvayak putraadtr gnhneeyaad-
to Dayabhaga. . · . . . , i:e. ~~~balance of.the matridhana after deducting the 

· 8 • • h' h t d t n1 t ·liabilities should, m the absence of daughters, go tG. 
Now we oome to mrltts w 10 . s. an nex o Y. o the sons." . 

Shrutis in authority. The Smntikara.s have sa.Id: Th t"-t th V: d.as- """-- v · lk•· ; us we see J.Uio e e , JJ'.uwU, ~aJnay'lva ya 
· "radvaikirwha Manuravadata . tadbheahajam-i.e.- Gotam, and other Smritika.ras a.s well· as ?4i,takshr~ 
Whatever Manu has said is the solution of all the . kara Vijnaneshwara.-who is only .a. commentator 
ills". Manu says: of Yajnaya~a and not a Smritika.ra himself ..... 

"Oordt.,.,.,. p; .... t.ta u·aatushcha sametya bhraa- ,lay down the principle in respect of Dayabha.ga that it ,. .... ,.. ., ... ,M, m• should be given to the sons and that the right of 
· · tarah samam bhajeran paitrikam rikthamaneeshaaste succession of the putrika terminates with the birth 
. hi jeevatoh-i.e. all the brothers w~uld distrib~te the of a. son to her.· Let it not now be said that the Shrutis 

property of their father after their death and not do not disqualify a daughter from absolute -property. 
cjuring their life-time-~u (9-104) ". , . . 

Ya.jnayavalkya says : 
But there is another point, however, as to who 

-should beat' the burden of a girl's marriage or her. 
" Vibhajeran autaah pitroroordhvam riktham rinam maintenance, in oase shltakes to spinsterhood through~ 
samal!l- out her life, after the. distribution ·of the property . 

. Kullukbhatta while . commenting on : " Svebhyo 
-i.e: sons should distribute the assets and the liabilities a'Mhebhyastu kanyaabhyah pradiulyur bkraatarah • 
of their p~nts after their death equally among prithak Bvaat svaada'Mhaaclwhaturbhaagam patitaasa· 
themselves-(DayavibhagaPrakaran s:-.117)". rsarada yuraditsavak" (Manu 9-118) says·:·" every brother 
Smriti, Vivada Pada, sloka 13, also says : "sons shoul4 give <me-fourth of his share to his re.al sister 
distribute (among themselves) their father:s property. for the performance of h,er marriage. ceremony" and 
The learned have 'called it Dayabhag~." . Vrib.ad has quoted Yajnayavalkya. in his. support as follows: 
Vishnu Smriti 17-l, 2, 3 has also corroborated this. ".Aaa'Mkritaaatu aanakaaryaa · bhraatribhi pd<Yrvasa'tlr 
Thus we see that the Vedas and the Smritis have akritaih, bhaginyascha nijaadanahaad dattvaanaham 
given the right of succ.ession only to the son and not tu tureeyalcam " (Ya.j. 8-124)-:-
to the daughter. · . · · ' . . . i.e •. · ma.rried~ br~thers shoUIQ. get their untn!UTied 

However, we see that the daughter is entitled tO brothers !Dilfried and further spend one-fourth of 
Stridhana. ,Manti says : · . . . . ,their share each on the '1nal'l'iage of their sisters." · 

Mit.akshraka.ra Vijnaneshwara has also translated 
, "Maatu8tu yautakam yat'ay~at kumaa~ee (Manu 9-13I). -Yajnaya.vaJkya (8-124) in t)le same way as Kulluk~ · 
bhaaga eva sah, dauhitra eva cha haredapulrM1Jaakhilam · bhat.ta. but . he has further. expressed his ·own view 

· dlw.nam-i.e. a maiden is entitled to the wealth acquired · showing his failure to understand the text as well as 
by her mother at the time of her (mother's) marri~ge. simple arithmetic .. In.the explanatocy note appended 

· And if the maiden's parents are sonless the property to the origin.a.l Bill Mitakshra.kara. has been .quoted 
'will go to the daughter's son (Dauhitra) ". Mooning and it is alleged that the share of the daughter will 
thereby that the property that devolves upon a putrikaa . be different and will depend upon the number of 
does not become her Stddhana but is inherited by her . brothers. The position ~ is quite otherwise. ·The 
son or soils (when born) who will be treated as paternal sbare of the daughters is quite independent of the 
grandsons of ·the intestate. Commenting on this number of brothers and on the other hand · depends 
Kullukbhatta ~as quoted Gotam in the words.: u~n their own p.umber. According to M.ari.u an<!. 
ci Stridhanam aullitrinaam adattaanaam aprati8hthitaa- Y&Jnayavalkya one-fourth of the total wealth is to be 
naam cha, aputra.sya cha maataama~a clauhitr~ eva spent on th.e marriage of aJ1 the daughters together and 
prakritatvaat pautrikeyah sanwgram dhanam grihniyaat " three-fourths is to remain with all the brothers together· 
meaning that tl11i stridhana devolves upon the in.a.iden ~. oan boldl;y say.that the opinion of Mitakshra is n?t 

·daughter a.nd the property of the sonless maternal m oonfi.rnuty W!th M.anu. or Yajnayavalkya and .JB, 
grandfather devolves upon his daughter's son as if he ~ such., invalid. Moreove~, I hoid that nobody oan 
was his son's son. · · · ' mte~ret the original text in any other ~er. 

In spite of ~II this Mitakshra has nowhere he~d t~t 
a daughter 1S a dayabhagi. He says that some port1on 
of the wealth should be spent on her marriage. . 

Ma:~~:u says: "Jananyaam · sa'Mthitaayaam tu 
samam sarve sakodaraah, bhajeran I'TUUltrikam riktham 
bhaginyashcha . sanaabhayah (9-192), i.e. if the 

~ matridhana (Stridhana of the mother) is divided 
after her death then all the brothers and sisters 
(both real) will receive equal share." Yajnayava!kya 
says : " Maaturduhitarah shesham rinaat taabhyai rite 

. anvayah (8-117); i.e. daughters should distribute their 
mother's l.'&ets after deductir.g the liebilities w.d in 

. Yajnayavalkya (8-115 and 123) have been quoted 
m fa~our of dayabhag for women by the Joint 
Com.nuttee. Mitakshra · has translated these . as · 
follows : " If a Ia.ther divides his: property among ~s 
s~ns equally he should give an equal share to hJS 
Wl~es who have not received their stri<l.h.an.a fro~ 
thcll' husba.'ld (himself) and their :fa.ther-in-law (hJS 
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. !ather);" and 1
' If the property is divided· after 6.. I~ would be intolerable to see mothers and 

· the death .of the father the . wives should . 'also get sisters going to the law courts' and bearing insult-s 
:Bh.area equal to the .sons." Thus Mitakshra has (as is very common) while applying for divoroes or 
provided property for a woman, not from her father, · otherlitiga.tionsin"respeotofpropertya.ndd.ebtdisputes. 
but from her husband or her father-in-law. This Mo~ver, if women have to go out so often the 
:if! quite in confumity with the Vedio principles. whole society would. come to grief as there would 

· _ Thishasrieverbeentheviewof&riybodythatwomen. then be ~greater incidence of promisollity. 
:as suoh should not get any property or wea.lth. The 7. Now if the daughter is &!\titled to have sha.re 
fact that ·daughters and sisters a.re not entitled to in property there would be no mora.l binding on the 
.&yabhaga does not mean that mothers and wives brothers and..father to get her married just all in the 
should not also get anything. This can nev~l' be. ca.se of a. brother or a son·. This is quite unlike the 
'The responsibility for the maintenance of a woman belief in Hindu society wherein people consider it a 
lies on the husband who has to provide for her. If great act· of piety to see a. poor father's daughter 
ll.e.does not, he commits a guilt. Dayabhag& cannot married thl'Ollgh their own etforts whilst in the case 
ll.elp her at a.ll. of a boy others do not at a.ll feel con9ern.ed. 

Let us now consider the various difficulties that 8, · In thi; poor country a. very large percentage of 
.might arise if dayabhaga is provided for th(l daughters, · people are uneducated and poor. They are the people 
. 1• The ·nll.rents, in order to save their belongm' gs who would be worst a.tfected by this codification. 

r- The rioh and the educated would be on the alert and . ..imd property from disruption would prefer to marry f fti hi B ll rm._ 
. their daughtel'S among near relatives just as amongst l!llake a. will to nulli y the bad e ects oft . s i . ..._ . 

the Muhammadans. This would, in its turn, lead others have small holdings managed on joint family 
to undesirable results which have boon enumerated at system. If the girl. takes her share the property is 

h £ brokm up simply to be disrupted. A small portion 
full length by Rishi Dayananda.-t e greatest re ormer of a small holding is not very useful and is rather a. 
()f modern times-in his immoi:tal work Satyartb.ao· liability for the girl sitting at a very .large distance. 
lTalmsha (Chapter IV). Some of these are the The vanity of having a. hJlding for the having fit 
.accepted principles of eugenics. This view has also would not let her leave it in .favour of her father's 
:been corrol:lorated by Ya.ska~harya in the word!! ; householders. The brothers and the father also would 
·"'Dukiw durkitaa doorekitaa- · . d b b · T' · b · .i.e. a .,.;,.1 should. be !riven in lllAl'riage in a distant be loosers, there is no ou t a out xt. . n.ere .. usmess 

a~ o· would thus gradually come to a standstill. · 
·land and among those not related· by blood." ~ 9. The wealth and th.e property would gradually 

2. If, as iS' preferable, a· girl goes iJl marrjage to . pass. on to the women, ani nothing would remain 
.afar oft' place it would be very inoonvenient.for her to with. the males after a few generations. . . ' 
~·journeys every now a.nd then to look after the It. is, therefore, clear that on other grounds as well 
property. If she looks after the ·property she shall da.ya.bha.ga. for daughters is very undesirable. The 
.not be able to fulfil her oblil(ations towards her family. greatest reformer and preacher of modern times-Rishi 
.In suppo):'t of this, reference may be Jllll.de to Athanra Da.yananda-has also supported the view tha1r sollB 
J...,_l, 42, 53 and 54 and Rigveda. 1-85-44. A 'alone should get daya.bhaga.. (Sa.tya.rtha Pra.ka.sha 
-woman is caJ.led a " Virsoo ~ that is mother of bra:ve -Cha.ptedV.) For his followers and for .Arya. Sa.ma.j 
soris. This sbe cannot be unless she pays full attention as a. body constituting of not less than 20 lakhs, his 
to her son. long before his birth a.nd .after. word is law. A Rishi because 'of ll.i.s thorough know· 

a. Sli.e cannot then be called a samrajnyee or an ledge (insight) of· the Ved.a.s is a law-giver . .Any 
empress in the whole of the household-a. status given law-giver cannot be It Rishi, just as a. cow gives milk 
by Atha.rva : . · . but the milk-maid .is not a oow. 
'l Samraajnyee edhi shWa6hureshu samraajnyee ut The then Law Member has given the following 
·lkllri8ku, nanaandu aamraajnyee edki .samraqjnyee ut reasons in support of this'Bill: (i) That it embodies· 
.,kwaskravah." (Atha.rva 14-1-44.) a common law of intestate succession for a.ll Hindus 
:On the other hand she would be like a partner in a. in British India; (ii) that it removes the sax dis· 
oonoern. Speaking with a. fa.i;' degree of .correctness qualification by which Hindu women in genera.l have 
.it can be said that it is due to this property share, that hitherto been precluded from inheriting property in 
woio.en. in non"Hindu society get, that they cannofi various parts of India; and (iii) that it abolishes 
.aspire-in fact they do not'--to enjoy that status of the Hindu women's limited-estate. Let us take ·them 
sa.mra.jnyee-ship that the Hindu society affords. one by one. . 
'Manu says : . · 1, The n;Ught of a. government can enforce any 
4

' Y atra naarya.stu poojyante ramante . tatra dev~ law tbrougb.out the land. Why not d~ya.bha:ga. f 
i.e. where women are honoured t~re the gods restde." 'Why not a. eommon civil law for all the Indians alike 1 

!t. Thb sister wo~d never receive anything at any Why an exception has been made ~ olause .3. to 
time just as any brother does not get from the other-,- Na.mbuda.ris, eto.¥ What a.bout the Hindus resldi.IIg 
being a. sharer in the propert.y. ·The fa.m?us Baks'M· in the Indian States and Overseas ! 
lland'Mna festival of Bharatava.rsha. 'With all tll.e 2 Rather it removes . the sex qualification. Sh8 
obligatiollB enjoined by it will fade into oblivion. · 'J?ie is the sa.mrajn~ empress-and has to pia~ a. 
stories of brothers laying their lives for the proteot1on very active part in bringing forth the ~xt generation. 
of ~he honour of theif sisters would no more be-ll.eard. This a.dditiona.l burden, as has~ pomted out a.bovef, 

· · · would be a great hindrance m the performance o 
. 5: Family life would. then appear to have no , her duties. · . . . 
pa.rtlCula.r benefits and 'Without being aware of the . ocit ' Let man's place 
conSQquen.t miseries girls would be en~~ured. 0

{ b ·~h h ~ tryd. ': r:;r a.nd~he women's the field diss&ving their marriages every. now anu. IJJJen., JUS e e ea. a.n he the to 
as in other societies where property right exists. and the oflio~. Would !lot t women n . come 

'!l'his is very heinous ·from the Hindu point of vie'\¥· grief! 
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· · be · , (.9'): Under the p' r~.s. e. nt IDndu .. Law. and social.or.~-~ . 
r The· so-called ~ disqualification wi>uld not ~ 
'amoved bythe·proposeo. bill even. (a) The daughter ·a :woman is well pronded for, m spmstorhood in her 
, has not been allowed a share eq~l to that of the father's house and in married life in her husband'., 
·brother-Clauae 7(d). (b) All the widows together g. et house~ If, unfortunately, 'her husband dies she can. 

ha f -e~au8e 7'a) (c) either remarry if .an ..4Jc8hatyoni or remain .. amicab'-. 
a share equal to t .t 0 a ·son, · · 1' ' in her deceased ·husband's family. But if she wo-~d 
:Acb.aaryaa;,· ahishyaa, .and sa-~. rahmacha. armee (all t. ~~.~ 

1 d d lau8 lQ )l.tlither remarrY nor remain .in t.u.e family amicably 
females) have not been me u e m c e · · · there is no hesitation in accepting that ~he Hindu, Law 
. 3. Absolute estate has been. granted· a~a~t. t~e and sociaJ. order does not provide for h.!,r'. Such a 
'authority of the shastras .. : The· moral obli~atlon 18 right i~ not recognized as ll> legitimate one. B;owever, 
replaced by a partnershi~ by ~ctment. T~ would (i) if she is turned out· by her husband on groqnctS of 
end all the lofty sentiments hitherto prevailing e.nd J>eing' an apriyavaadini' (Manu) or (ii) if her husband. 
:constant quarrels wt~uld find· a place . in. the· Hindu has turned her out having taken to. another woman, sh& 
household. ' · can remarry' another husband or ~sk for: main~ce 

' • The following . relnarks are also offered for by law or go to her. father's house and spend her 
consideration :· . · , rem.ainin.g clays. . · 

• (1). The. government's 
1 
interference. with .. the · (10) There is really no necessity of any s~:~ch 

personal law goes against the proclamat1on of Queen codification. "If there are ~ny remote possibilitieS 
,Victoria. , · which have n9t been provided for it .cannot be helped, 
: (2) No' non-Hindu' should be ·allowed ·to interfere For' stray ll)op holes here' and there a. law is never 
iJi this matter as it concerns the personal law of th:e codified. In the same manner . it would not be ui · 
Hindus alone. They should not, at least, be allowed 'confirmity with any sence of proportion to bring. 
'to vote on this Bill.· · · 'about. revolutionary changes on the basis of a stray 

(3) .A Hindu who would not like to take.··even a 'commentator whOse authority is very much in 
dispute. · ' . • · · · · 

single pie from his or her daughter considering it to be ' In my 'opinion, therefore, the governme~t ·should 
·a: sin will have to accept the position of a dayabhagi withdraw, the Bill. as it is against the shr.utis an<,\. 
:to the daU:ghter-0~~ lS(b) (9) and (lO). ·: · . .smritis and affects the personal law of tJ:ft: H~dlll!• 
: ( 4) It has been sa1d m th~ explanatory note that This would be in · k:tleping with·. Queen Victoria's 
.on the whole the best solution seems to be to put proclaination · 
, Hindu women on a par with other women. in. India ' · · · ' ' 
•who, get full rights and to. abolish. the limited estate. No. 9.-BIND, 

· ~Has the govel:nment made any effort to put ~he non- Government, of Sind 
Hindu women a~ par .with .Hindu wo~en ~ v~~ous . I ani 'to 'state that on consulting progressive Hindu 
. other :espcots m . remo~ sex disqualifl.catlon· 1 . opinion, the Government of Sind agree to the principles 
• A 1\'Iusli!ll woman cannot divorce but can be d1vgrced. embodied in the Bil,l. · · 
~A Mus~m can· marry·four wives and keep as many 2. The Bill as repo:rted by 'the Joint Oommittee 

.. conoubmes. as he would but the woman cannot ~ was published in, English and in Sindhi in the Sinl 
. a polye.ndrist.· . . .Government Gazette, Parts IV and V1 dated' 17th 
. (5) The widow haVing been given .the 'right to. ll'ebruary, 1944 and 2nd March' 1944 respectively. . 

· 'inherit property aaabsolute estate will feelless inclined · · · · -- ' · '· 
:to adopt a son and thus families after falnilies will Registrar, Chief Court of Sin4 · 
·. ~te and the property rui,ned. · · The Honourable the Ohief Judge and Judges. of 

( 6) It is stated in the explanatory note that "as the Co~ appr~ve the Code as am~nded by the Jomt 
betwce~ a share in her father-~·law's ,property and 'Co:mmJ~tee. SUbJe~ t? the suggestions made by t~e 

~ n share m her father's property we believe the latter to :·KArachi Bar Assoc1at1on. · 
. be mo~e secure, because there is less· oha.n:ce of the · 
:provision being defeated by a will. :A fathtr~in-law I ha , th .Kh~rachl Bar Association . . f 

. _1s more likely to disinherit his daughter·in·le..w than ve .e onour to state that in the oplUlon o 
. a father his daughter". Further on it has also been the. Karachi Bar · Association, there .should ~ 
.stated "·we·have also little doubt that an owner of codification of analogous parts of Hindu Law, Vl~ 
·p~operty if aske~ to choose between.a scheme which 'Marriage, ~dowment, Adoption, M.a.intenance, . a& 
g~ves a share to his daughter and the one that gives a. . early as poss1ble., • · . 

. ·.share t~,hls daughter-in-law would 11ormally' prefer the . . I am. ~her to state ~hat as to th~ v~rio~s clauses 
. former .. , It would rather be correct to say that a.· of the Bill, the Karachi Bar AssoCiat1on lS of th& 

:reasona.ble man woul~ provide his daughter-in-law . following ~pinion: . . . : . . 
·than his d~u~hter as m the latter case the property . , . Olawe ~(2).-This lS vague. It should be made 
would be dismtegrated. People ·would be compelled more definite by enumerating the various classes of 
~ defeat the purpose of the proposed bill by making a _per~n:' to· .whom the Act !J>pplies. The obj~ct . of 
will. ( . . '' cod·fying Hindu Law is to make it easier for Courts to 

' (7) No distinction has been made' between th~ · :hcide cases coming Qll[ore them and 'not to refer tdo \ 
'ort1ons of an, unmarried. and a. married dau hter. · . e. old texts &n<l dec1ded cases to be a.ble to fin 
Should an ~arr.ied daugh,ter marry herself o~t lif · whet~er the Actapplies to a parti~ular class of persoDil 

·the property inhented .by her 1 The father in his life · or not. , · · : 
. time ~:! b:is successors after his ~ath would not feel O~~e 2(d).~ the defi;nition of "inhe~ted· p~· 

. an obligat1on to see the Ulllllarried girls married . perty . ' the words ' and passes whether he dte8lea'll'ln!l 
_(~L:Pr?vis1o~ slJ,ould be made to s.ee that change 'f = "''b- ~ not, by inheritance a.s disti;rict frof 

relig~on 4isqualifles a person from inheritance exce ot . an vors lp apparently refer to a. male ffindu on.Y 
conversions to creeds of Hindu origin. It iS ~ ~ . ! ~~ d fe~le. The following amendment 1 
to~~ ~hat the Joint Committee has not maile an;csuch . ~an~, e ed~t1on. ~~e clear viz. ~tween the worf 8 

proV1B1on. - : · . ,_ , an ·passes the words "m tbe case o .~ 
· ma~o~~ should be a.d<!ed. : ' 

r. 



.. 
• . ciause .2(h): ~tridhan.-It is ~ot necessary now tO The Joint Committee's report :shows. that they have 
.·name any property as 4

' Stridhan " and to define what examined all aspects of the Bill very minutely and 
·ia "Stridhan ". Once a female is given right of inherit- have ·given cogent reasons in support of the Bill as 
ing property in the same manner as a male, all the altered by them. But these reasons do not appeal tO 
. roperty acquired by . her in whatsoever manner the ~eneral· Hindu public and several Hindu gentlemen 
.;hould become her own property. Why should it then whom I-have consulted about the advisability.of the 
be called by a special name like "Strj.dhan"' In .Bill being passed into law have expressed strongly 
the definition of" inheritable property "all the property against it. They think that the amendments proposed 
which belongs to on inte~te female in her own right are not only ·revolutionary \ut in certhin respects 
is induded~ 'Therefore calling that property by strikeattheveryrootoftheHindu society. Althougli 

·another name viz. " Stridhan" will be creating they admit that in theory the correctness of the step to 
'- eonfusion. · · · . · . ainend the Bill ()annot be disputed they are of opinio4 

OlaWJe (3), Proviso.-Tbis snould be. deleted. All _that in practice the. Law if· am.ended would bring 
renisles· who. 0~ property should. be placed on the nothing but chaos in the Hindu social life' and disrupt 

sam•· footing, whether the propert_ y bas come into ·their the Hindu joint fauiily system. . They therefore, prefer 
"" to have no change in the present system, which is 

bands before the commencement of this Act or comes sanctioned by usage of several centuries and has 
,into their hand~ after. . jtood the test of time, but think tli.at if any changes are 

· ClaWJe. 5(1) .~Before the _word. ... daughter " ·the considered necessary they should be such as not to 
:word .. unmarr;ed " should be' inSerted. . .A married demolish or interfere substantially with the present 
daughter should not b~ in the sat;ne category; as an · strucpure of the Hindu society. · 

·1lJllXl&l'ried' daughter. A daughter at the ·tune of - 2. The presel;l.t Bill will not a.~hieve the above 
·:marriage· gets ·dowry from her parents and afier object, but tends· to create complications ·which are 
:marriagE.' she become~· member of the family. of her likely to be the cause of litigation such as are ram pan~ , 
husband ... Under this .Act she will be entitled to inherit in other com.iitunities · in which the females hav~ 

. the properly of her h~band or parents-in-law,· a.s'th~ absolute right over property. The system of matri:. 
· .oase may be. · She should not therefore ~ve doubl~ :W:oliial alliances re'cognized by the Hindu Law does 
advantage. Mil.rried daughter should com:~ m sub-clause · hot, like Moslem Law of Shariat permit such a.llianees 

· (2) of clause .. 5 "and sub-clauses :(2),. (3) an~ (4) amongst relations connected by blood' with the resul~ 
should be re-numbered as (3), ( 4) and ( 5) re_spectlvely~ that. if the Bill as reported, l>y the Joint Committee .is 
'. ClaWJe. 7(d).-ln view of the ,above remarks each passed into Law the property of a :H4ldu dyin~ 
unmarried daughter sho.uld 'be given a half shaw and intestate is bound to get divided and subrdivided to .. 

·not married or widowed daughters. · · . such an extent as to be ultimately lost to 'the fam.hy • 
. Olause 12.~In. view of remarks imder ~lause :2(h),' The general public opinion in this district, therefore, is 

:.the word" Stridhan "should b~.altered to" property"~ that the right ·of a female to inherit ·property should 
OW.use 13.-The word "female's property " should be limited only to a life's interest in immoveable 

be substituted for ... Stridha.n "· All the property 'property, so that the property should revert either ~ 
. left by rol intestate female sho~d. dl)V~lve Oil her ~lri:r~ 1 her paternal relations Or relations of her ~us band as 
as mentioned in sub-clause (b) mespe9P1ve of.the source the case may be after her death; and that m the case 
from which ·if was .aoquired. There should be no ofa married girl the amount of dowry given at the t~e 

• distinction between the property inherited by her from ofher ~rriage should pe deducted from her share Ill 
: her husband ·or his. ancestors and other property. the moveable property. It is also considered necessary 

Once the right of absolute estate is conceded to her-so 'that ·a special provision should be made in Phe case of 
. that she can <llipose of her.'proper~y ~ ~y' ~er she . apostS:.Oy in order tha~ th? prop?rty ~ould revert b!l~k 
likes there is no reason why any distmct10n should · t.o the·source from which 1t was inher1ted, and also that 
be ~de between properties !-'cquired from. different apostacy should be regarded as a disqualification if 
sources. . , . the right to inherit accrues after it. 

In sub-clause (b) (1) "4aughter >I . shou~d be . 3. Whatever may be my persOnal views on the 
replaced by "unma.rried daughter". Sub-clau~e (2) 'subject I cannot deny the patent frankness with.w?-i.oh 

·should be "married daughter" .and (2) .to (9) should 'the above opinion i~ expres~ed and :the potent1a~t1es 
be re-numbered•a.s (3) to ( 10) respectively. .of such opinion from _the _pomt of vtew o~ the Hm~u 

OlaWJe 14.-The word " property", should be public. . I must,. therefore, giv~ due. w~~gh~. 1i'l'> • thta 
I!Ubstituted for" Stridhan ". .opinion an.d ta~g into cons1de~a~1on 1ts mtrms1o · 
: Olause 20.....-:Aposti)ocy should be . made· ,a implicatioli.S ~ suggest the folloWing amendm~ts 

· disqualification. A person who abandons ~ father-s i;o the Bill : . . . . 
religion: should not be· permitted to inhe~lt. F~r. all (1) ·The. definition of the ". Stridhan" in claUStl ~(h) . 

·practical purposes he is.dead to the .fumily .. Si.milar should be restricted 80 as to apply only to moveable 
·provision is to· be found in the Muslun Sharla.t Law. ' 1"' sh uld be ded that 
The r;_...,_ D:'•obili'ties Removal Aot sho_ul,d be,repea.led · property and clause ., . 0 . so a.~en 

\Atoi!W ..,... .the moVeable property inherited • by a ~dU fe~Utl8 
by this Code. sh,ould go to her father's or ·her husbands relattons 

District Judge, Hyderabad Sind 
1 

from whom she inherited it as th:e case may be. 

I a<TMA WI'th the p' rinciples.embodie_ d.in' the B
1 
ill · (2) Clause 5, class l(i) read with clause 7(d)should 

.,..-- rt f be 80 amended as to re$triot the absolute nght o~ a 
and am m general agreement mth th~ ma.m repo o female only to moveable property and only to a life 
the Joint Committee. . interest in immoveable property except where the 

Collector of N;;;bshaJi, Sind immoveable property consists of;a residential house, 
· Th~ obJ' ect of the Bill, 1\.S far as I can see; ap~ears to where only a widow or un.mamed daugh~ should 

L · d hi fly to have the right of residence. . . 
be to liberalize the Hindu aw m or er 0 e (3) Clause 7(h) should be amended so as to restncli 
better the position of the Hfu.du women, who are the right of inheritance to an undivided or reunited . 
according to the Vedic rule totally excluded from son only. It will not be correct to give a share to 
inheritance or from full dominiOil over property. . 

1 

• 
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· d .' his life- " llhe g~t a. share only when the SOilS ca.~ to a dlvision 
· who has divided from. his father ~ · · am.onu thentSelves, the maiden daught~ ~eady gets • 
~ son .~.:. affects the very root of the l!indu JOint ""1:1 f th und the SfllJ:itl tho h 

, tilll~ as8~~J.W~ &nd indicates lack of recognition of a. ~/4th share .o e son er s ug. in 
fa~ ystelll.the art of a son , . strict practices only maintenance and. ll:lArria.ge. 

. J!lial duty on 
7 

~t."uld also ~ amended. to restric~ expenses a.re given to her which in most cases would 
(4) Clause (f) li!J;v d to nly ~ceed the sliare due ~o her. 'Ye h!l've no objection 

the right of a widow of the predecease son l if, a ·separate . indefeasJbl~ sha~e lS gJv~n to her ev~n 
•life interest in the inunaVeable pro~erty ~nd abso:: extending to half of the son's share With a.n. option to 
interest in the moveable .property 1n.\10nted ·by ·lif' her to take it or leave it to her· brothers in lieu of 

(5) A uw ~ction j!b.ould be added to disqua Y· 1lljl,intenance and marriage expenses.· There is no 
state from inheriting any property. · 'd' £ 'ed d hters at ll tt.-

an tiftne all' clauses of the Bill require to~ s? am.end~ case for pro VI .mg or ~rrl a~g , a as AJ~:JY 
· •~ r"•trJ'ct ·the ,.;ght of. a. female to a life mterest m would succeed m thelamlly o~ their hus~ds: I f they 
as uv .., •• &J:e included, sons-m-law will alm.ost mvarutbly be a. 
im,moveable property inherited· by her. source of litigation and disruption of family system, 

K.hudabadl Aufn" Paneha,vat The m.ale issue should succeed as joint tenants to the 
W-1.hav~ exa.min.ed the Bill and are of the op~on .residue left afte,r providing for the widow and 1lllJllarri.ed 

t.hfl,t 811 'it stands, it cuts at the root of. the Hin~u daughters. . . . 
, . joint family system and. the fabric of Hindu familY. . The. depen,:S.nt parents and thll widows of 

life is put at stake. . . . p~edeceased descendants should have a right of maiD!-
. . 'Xh0 prevalent Hindu La 'I'{ of Intestate Su~oess1on ~ ·ten.ance assured to them and have no case for getting 

founded on the principle that such suocess10n starts a. separate share. It . is fantastic to include such 
. only when a person dieil. lea~ separate or self· widow!! as sim.ultaneous heirs. They are not blood 

acquired property without leavmg any m.ale issue, relations. · . · 
Where one leaves :male issue which includes grandson · · As the Bill is a. compronuse between the Mitakshta. 
and great grandson his property descends by the law of and Dayabhag system of family ~ws, we have no 
survivorship to such. issue who take it as mem.bers of a. objection if like the sister's son, :Who alread.Y succeeds 
'joint family. who 'become coparc~ners of joint. tenants undor a status sons offather's SISter or like sons of 
and not tenants·in-oom.mon havmg separate mterest. sister of rem.ote fathers are allowed to succeed even . 
'!rhe corollary from this principle follows ~hat t~ · before the agnates. l;'here is no quarrel With the :rest 
grandsons have in it a right by birth which emt of the order except that we think that father shoul~ 
'independently from his father or grandfather as the . succeed before the mother as under the :Mayukha of 
:case may be even though they are alive. the Dayabhag ·because he is the superior parent and · 
' , Now let its see what this Aoll ailllS at and the resll;lts .the. projenitor. ·Th!lr6 is· no case for preferring the 

·.·that ensue therefrom. This Bill provides 'for an. grandmother Of remoter grandmothers to the grand. 
tntestatl:l leaving separate or self-acquired pro~erty fathers as even under th& Mitakshra only the mother 

' whether he dies leaving male. issue or not. It abolishes has precedence ove~; the father. . 
the rule of survivorship by which the :male issue succeed · As to the law of succession. to the property of a. 
'as joint tenants even though the property be separate ·female, we ·appreciate ·that the law of Stridhana which 
• or self-acquired property of the intestate. and provides is othetwise com.plicate is simplified and made uniform 
that such issue become tenants-in-common; The for most kinds of Stridhanas. We also appreciate tha.t 
,result will be that in course of time new j~int fafuilies sons are allowed a share along with their sisters from 
'will: cease to come. into. being thlll! aft'ectmg the v~ry ··the property of their mother under the principles of 
, bas1s of our family hfe and laymg the foundation reciprocity but object to their getting only "' share 
~ disintegration and· disunion. Further the valua~le half of the 'da.ughter. · , . . ' • -

~ · nght o~ the ~andson . o~ great-gr-on. which They Hv~ along with t~eir mothers under the same 
he acqmres by ~irth. even m the presence of father or roof and have a. joint· mess in most cases and should 
~a~r w~oh 1s a wholesome check on. spend· 'not ho.ve an equal share with their sisters whether 
thrift or ID!proVldent fathers and prevents thelll. from 1llllll8j1'l'ied or 1lljl,rrjed · · 
aliet~iting any im.m.oveable property, will be ·lost. . · · '. • . . . · . . 

The main interest in the Bill in what are called. 'We are also of the oplll.lon that the ex!Bt~ . 
&imulta.neous heirs viz. the widow, the ~ependantee p;eference·of an UlUJl8:rried daughter over h~ married 
pa.rents, the male issue including the son of a pre· s1ster should be_:ontmued to her as befo;e. . . 
deceased son or a tprede~ased grandson, the daughter, As to' the estate of a f\lm.ale heir we may note ·tb,at 
whether \llll11arried or married and among the latter daughters and sisters already take an absolute estate 
indigent or i:ich, widow of a: 'descendant including the here. There is llQ valid reason why a widow oi a mother 
predeceased son of a predeceased grandson of· a should get a restricted estate likewiSe other fe:mala 
:p:edece~d great grandson. . . heirs need not be dift'erently trea.ted. We are there~ 

Thewidowa.headygetsashareundertheActofl938, fore of opinion that the provision of an absolute estate 
,which :IDe· can · have · divi~ed ~Y partition w~ch ~or all feinales throughout India.. is a just JJteasure 
;~as denied to her by the str1ct Hindu Law, by, which and has our full support, . -

. ' 
,I 
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~~ent with the 'court's letter Nq. 5P27,)a.ted Septem- ' 
ber 8, 11142.. The opinions of the remaining five District 
Judges· are sent herewith. , ' ., 

.r am' to ~orward herewith the-· opinions of the High · 
)ow·t,'• Chief Court . nnd . ovher associations 'On the provi· · 
ions of the Hindu Code, Part I (Intestate Succession) · . District Jttdge, Allahabad 
lill, as amended by 'the Jo~t dommittee. His excel· I have the honour to say that I still stick to tiui opinion 
ency ,the Governor prefers •to express no opinion in the . already expressed by me in tny previous letter No: 960/XV 
natter. Other non-official opinions received by .this <iated August 31, 1942. I, however, enclose a. cop_J' ot the ' . 
:1overntnent from various individuals and associations very thoughtful opinion given by Mr. Babu Ram Vermn; 
1re also enclosed. . · Civil Judge~ Allahabad, which I endorse except on one

1 2. The Bill 'was published in Part"'Vrf'·of the U11itcd point. I do not agree with him that women should oave 
~rovinces Gl!zette, dated,.' January 22 and February 1$, ~bsolute rights in the property inherited by them from the 
.944, in English and Hindi respectively. , husband's side. As stated by me in my_ letter datt"d Slst 

' I .I 

tegistr~r, High Court of Judicature at .Allah· 
abad, United Provinces 

August 1942 the ignorance of the widow is in most cases 
likely to be successfully' exploited by unscrupulous persons 
to the detriment of the family and if she is made Jhe abso
lute owner of such proyerty it is more .than likely that the 
property would pass out of the family. In regard to other 
matters I endorse the views expressed by Mr.· Bhbu ,Ram• 
Verma. · 

I am , dire.cted to say that the .Hon'ble the • Chief 
ustice and Jul!tices Ismail, Verma, Ham~ton, Dar, 
~orke and Plowden have no opinion to offer. Mr. Justice 
·f~a· is strongly opposed to thEj principles of, the Hill 
1htch, in his 'opinion, •are destructive' of Hindu society. Mr. Babu Rani Verma, Civil Judge, Allahabad 
'he opinion of Mr. Justice Mathur was communicated An analysis of the provisions of the bill would discl?ie 
> Government ill the. Court's 'letter No. 4931, dated that its provisions are caleulated to secure the followmg 
ieptember 1, 1942. \., . objects:,-:. ' . 
?·As desired by Govermnen.t 'the. opinion,~£ the Dis· (1) to ~eoure an·upiformlt.y in the system of mtestate 

net Judges of Allahabad, Benares, :Moradaba~. Agra, suocession by .consolidating vapous systems into a siQgltt 
hansi 1 and Meerut, were invited on the provisions of law; · · · · .· ' · 
1e Bill. The District I Judge. of Jhansi (Mr. V. (2) to secure rights in the pro~erty for women and for 
lharga,va) has nothing to add to the opinion which he this purpose provisions of three kmds have been made; . 
xpressed in 1942 and whieh was forwarded ,to Govern· (a.) those according a reCO!,'llition to female .heirs whow. 

S7 •· • 
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h . actually to scrap off the entire fabric oi the social . . 
th H' d Law did not yet recognize 88 ell'S; · 1 tions in whicb. Hfud_u society has for ages been li~811 ~?· 

(b) ;o~e fi~g the ~tent of the shares of the ?e.l" y the different parts of the couutl'y. I There is no doub~fb IJI 
rec(~)gntiZhoe.sdehweii'Shicihanprod Vl.d· e •or ~he aboliti.'on of the limi,'te. d the unanimity of laws is conducive to a greater si.r:npU ·~ 

v •. . in inter·"retation and administration. Human •. ~1.'1 
d ' hi r · h · h tl I' ""CJal •1lstate; an - mac nery JS owever Ill eren y eomp iCated and . ' 

(Sf to confef the rights of inheritance ~~ as~enda~s. '. exigencies require that provisipu must be made for 'h 11' 
General observations: I shall offer my opwon on e complications. It wpuld be too much to sacrifice "p 'l'i~ 
points separately but would make some. general obs.erv~- ciples at the alter of simplicity. J: am of opinion that :1b: 

' tioa. The gamut of critical oplnio~ ~e.tatmg to the bill, 1t- P?licy which resp~ts ~he pe~sonallaw in, its application 1~ seems runs from unrestrained cnttOO!ID tc. wam,~st of dJffereut communtt1es m Ind1a (e.g., the various sub·secta 
~uppo;t. Its adverse critics ure naturally those dieht~rd ·among the. Moh.aiD:edans).may perhaps w~rranb an ext-ension 
~nservatives whose equanimity is perpetually threate~ed of the sam~ ptmCiples to the· case of Hindu's., 
by .any, att~mptM departure from estabhs?eq a.n~ ttme • 
woru conventions. They would seek refuge tn r~hg~on. ~or I' would, therefore, suggest • that pt'llvision should b 
·perpetua&g a system which has outgrown all 1ts utihty made nt least for the !\dministrntion of the Dayabhag La; 
and would twis~ and twirt the cryptic texts of the shadraB to the areas and person~ to whoui it applies while the 
for seeking 8 sanction !or the perpetuat!on. 9f i~titutions other schools may be· mouldetl into a single system govern. 
which not only jar against the moiie~IJI~t oonsctence but ed by the Mitakshara.. As an altemative, a provision for 
which ronserve·in themselves the corruptiOns of ages. · an optional acceptance of a uniform school ma.;y be ;nade 

On the other hand, the 1.1ltra·moderni~t reformer feP.Is by permitting a declnrntion '>'ithin a· P.eriod to be fixed 
~ke snapping all traclitional moorings of society by break· after the conling of the ac~ into force.. · . 

· ing through. the shackles' of archaic instituti?ns and .start· II. Proviswns relating to 'I!JOmen: I~ is these provisions 
ing :with an entirely clean slate. Thus while the former which constitute the storm-centre of controversy about the 
ignores the dynumism of life and consequently of. all,, bill.· l have no hesitation .in my mind in thinking that 

·human institutions the latter ignores ~e logic of history even. the ~ost conservative and orthodox . ·among the 
and the entire background of the institutions which they are thinkers are not easy in their conscience witli respect to 
.nxious to refonn: · ~ . the provisions o£ the Hindu Law as to women. In the 

I personally think that in ali so,~iallegislutioli it is nece~- · mattel" of lega.l rights ;Hiridu law in common with ~e law 
sary to. steer u. middle' course. 1 personally have no reh· of qtber early societies has relegated women to a distinctly 
gious or scriptural obsessions. I am J.\.Ot prepared to coli- inferior ~tat us.. The force . of_ feminist opinion has been 
Jed~ that the problems under ·consideration are ~tric~ly act,ually gnthering ·It\Omentum through centm•ies and ihe 
within the domain of religion. 'The texts relate to a per1oJ ·comparatively .later systems of.law have made provision! 
in the hietory of humane evolution when not ouly the aub' though ruther halting-for . impr~v.ing their legal p.ositio11. 
ject .of metaphysics was the exclusive preserve of religion ~ut Hindu society finds itsel£ geared up '~ith an archa:~ 
bt,1t politics und law also were under the direct dominion. system designed for primitive socie.ties and ilie Hindu 
The science of politics has · already been completely . women therefore still flounders in her 'primitive position. 
secularized and I see no l'eason why law . should also r:ot Public opinion, both male imd fen:rale. lias however, I am 1 

burst through its canonical shells o.nd be treated as an sure, 'now zeaclred ·that standard of matudty whim· soJUij· 
entirely secular institution. I do not'considel" My human thing. has got 'to

1 
be done to amelibi:ate their lot.. ; 

institutions to 'be so wholly sacrosanct as l,o be incupnble The anti.feminists natumlly seek. re:uge behind -two-
of modification. Lwould.certainly not like.social .and bOCio· stock ~rguments: . . . , 
logic~! problems to be disposed of on the- basis of the ( · · d 
questioned and questionable . interpretations of religious 1) tpat to do so is to transgress th~ shnstl'ie texts; an 
texts written in and· designed for a pre-historic past.· I (2) thut there' i~ au inhei·ent disubility iu women for th~ 

··should not, therefore, like to see that any reformist ven- management of their own nffail's . 
. 'tllres are allowed .to founder on the rock of religious con~er- _ I regret ~ ~ave no direct krlowl~~ge of any sh~strie H·lltll 

vatism. · . • . - . but the opm1on. e1:pressed by crltics on both sides· go ~ 
On the other hand, the present developmen\ of 'all social , show that. it is possible by ferreting the 'ancient texts ~ 

institutions·-is the r~sult of an evolutionary development dis~over something to lend_ support to all .reformist le~· 
with• history tapering back .into centuries. The institu- ' la~on. ln. any case, it is possible to find material· whwh 
tion of law· is' calculated to secure an adjustment of the . would ~ lenst constitute tl balm to the legisiative cons
social machinery and aU legal institutions .of a time i.niiSt cience in trenching upon the socalled religious preserve. 
keep pace with the progress of the evolution Qf social· ;n~ti- As to the other plea, I- am afraid it is too late in thc.day 
Mions 'llPto that particular sta~~. In so far as the legal to sponsor i~ a~y longer. It is not necessa11 to delv~ in.to 
re!orm is calculo,ted to weed· out 'provisions which have t~e p~st for d1scovering ahy just!ftcation fo1• such ,restric· 
become elfate by the dynamic march of .social institutions t10ns 1n those times. It is enough .to~note tl!at women 
they hu~e alwaya ~o be welcomed but .there is~ real danger are alread~ fast outstepping' ali an~ipations in. 'the mat
In ~loW!~g re!o~st zeal to outrun the salutary resttaihs ter of ep.hghtenment and education and all attempts to 
of discr~tlOn: T? mtroduc~ reforms which not only· ignore keep them under a. perpetual subservfence can only be con· 
the entll'(l hlstor1cal background of centuries of. traditions demn~d as sheer Md unpardonable obscurrantism. ~he 
the bed rocks of all social institutions but also w'arp and exper1ence of women- in all other 130cieties is a standing 
t~st the law altogether out of shape and hllli!lony refutation o£ this argument and there iS no justification for 
Wl~h the development of society is to defeat the· ·:ery so hop~J~s~ly sceptical an uuderestimate of the int!lllectual 
ObJect . which. the proposed am~.ndD!ents are calculated to potentlahties of lnllian women. .· . , 
serve. hi 

~oming now tp the ·actual. position of the bill on t s 
. I would, therefore, treat, not the religious injunctio"s pomt I find that the position of women is said to.be affect· 

1 but the fundamental principles on . which the super~t:Uc:. ed in two ways: ' , _ 
· ~re,o~ ~ociety stands and the gathered mo~p.entum of pub- (1) h · 

lie opllllon as the real t<mchstones for the -determination , as ell'S in their hu~bund's family'; and , 
of _t}~e principles of legal reform. I am sure religious (2) ~s heirs in their paternal family. . _ .. 
opllllon has already veered round many reformist moves in There IS no doubt that the htirdships inflicted by the :S:md~ 
the domain .of.law an~ i~ should I think ~e ex.ploited to the . I~a'll' are ~owhere mor~ serious! felt tllan in the p~VJ• 
extremest linuts but It IS necessary f.o see that 'the funds- Sions relating to the devoJutio/ of ·property ·in the nus· 
m~nta.l principles. on ~hich the. s9cial inatitutiolls of tht~ ·~and's fariilly and -it is there that something has to b~ 
~ndus are working WJth smoothness are not altogether one to secure her position. I e>."tend roy warmest sup 
Ignored lest the new -'Wine of reform prove. too strong for port ~ the provisions relatihg to the devolution of property 
and crack the old bottle of Hindu society. on ,Widows nnd the sons' widows-. I would further suggesh 
~ shal! now deal with the Jloints separately. r •Securing · :~at 8 he;ter se~urity·shouid be afforded to- them by fur

umf~tty of legislation: something may of ~u~e be (~)s~~pement1ng provisions of some such kind: b 
urged m support of the con~tipn thai to introduce the un- h b ere may he a statutory restraint prohibiting t e 
animous system of inheritanee 1$ not merely to reform but chls f a~d or father-in-law '·from. disposing of by wJll the 

• , e mstrum~nt by which it is likely that a wife ot 
I -

·.' 
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hughter-in-law may be hoodwinked of her righ~f 8 (5) I am afraid in the exuberance of 8 ftllllinist feeling 
IPeeified shai·e in his p~p~rty for these relation~; q.nd . the fact is beiug ignored that what the hill is going to COD· 

t2) if the property IS transferred. by the deceased a fe~ on 1.1 daugher by one hand in the paternal family ia 
jr.atutory chnrge should be create? on the property f?r · bcmg ~uken uway by the other by . the reduction of her 
maintenance, etc. ' shure 111 the hu.sband · s property owing· to .the inheritance 
· The position of women in the parental family is however of shares by the daughters .of the family. 
different I am t\!raid in giv:ing effect to this matter the . l am distinctly of opinion that the bill, ill so far as it 
whole matte! is being viewed in a · hopele~sly incorrect · mtroduces female shares in the paternal family is bound to 
perspective. The arguments in support of the view seem pr~e the prolific parent of endless litigntion. It is 1 am 
.!lvidently to be. based on what I presum~ IS an altogether afraid bound to have very ·ugly repercussions and would 
fa!Jpcic.us assumption that the Hindu society betrays an seriously jeopardise the domestic peace of Hindu families, 
unnatural lack of affection for , daughters. In considering the placidity of which bas fortunately not yet been dis
Ule proposal for a simultaneous succession I would .invite turbe~ by , serio~s litigation. The legislature· should, 1 
altention to a number of facts which must be treated, as submit, do nothing to introduce or accentuate ·any avoid-
fundnmental princip1~s for consideration. nble causes of strife. . . 

(1) The Hindu law. has made provisions for the mar- On the question of the extent of the rights which should 
tiage and bringing up of daughters until the time o~ their be conferred on female heirs I am of opinion that in the 
marriage. Persons of other coromuilitiei!· have scarcely property inherited from the busband'tr side the woman· 
any ides of how at every step in the life of s daughter pro: should have absloute rights. This )imited estate bas been 
bibitive expenses have 'to be incurred, · for' example, in , ,a fruitful source of endless litigation. Widows have resort
marriages, births of children -and' numerous ceremonies ed to devices fo.r disposing of property in mnny cases when 
etc. It 'can' of course be m·ged that they are all optional . there is no necessity for tramfers and have thus deprived 
matters but every Hindu knows that-a relentless social ·themselves of their own property. On the other hand 

.eode would leave no option to him~· It is common know- even in cases Of genuine necessity widows have foUlld 
ledge 'that ll'Ulrriage expenses alone are often in' excess of 1 themselves helpless and the fear of claims by reversioners 
what a ~aughter'qiaterf!al share may actually be. Add . has generally been responsible for their inability tO ~rsns
to this the expenses Qf edu(}ation which the requirements . fer the properties and in any case to get'full values of their 

'<If modern society dictate, it woul,P not be difficult to realise proper~. By placing' women i:q full control of their pro-. 
what extent of patrimony goes to a daughter. Schemes of perty a very unsavoury chapter in the history of litigation 
the proposed' kind may well be considered at a time when relating to Hindu Law will be closed. 
Hindu society ~utgrQ.ws' the social evils of which it is a Should it however be necess,ary to give effect to the pro· 
victim to day. · . ·. . visions of the bill 

1
1 would like the following suggestions to 

' (2) Ther~ is a· lack of an element of reciprociliy which be taken into consideration:- , 
forms the foundation of all systems of inheritance. T~ (1) provisions may be made- for an 'optional payment of 

-daughter will take. a share in the .father's property but tt, CO!l\pensati?n .for their share by the mal~ me~bers; 
would, I' am afra1d, need decades t?gether !>efore the 1 (2) certam Items of property (s.g., res1dent1al and other. 
iH'indu social opinion, could possibly reconcile itself to th!il property required for personal use) should/be excluded; 
idea of a father Jnheriting any property. ~?11). his daughters. (3) ~ights of. preemption should be given to the males 
roo bill does seem to make ,some -prov!Slons for a succes- alone•mespectlve of custom; 
sion of the father to his daughter:S property. This would · (4) provisions may be made for excluding the expenses 
Involve not only serious objection: of the consoience btlt ~ of marring~ before a, married daughter gets her share. 
even the position assigned to him as an heir is, comparat- They must stand on the sam.e footing ·as debts. In the
ively speu.king, sQ. distant that in a majorit.y of CJ!.ses that Cl!<Ses of unmarried daughters also ~he marriage expense• . 
-eventuality may never arise. I 'lim afraid suffieient reflec- may first be deducted; • 
tion bas not been !riven to tbis aspect of the c~se. (5) the share of inheritance may be limited only f,o. 
, (3) The bill igno~es the fundamental pririciples of the cases of unmarried daughters; , · · 

structure of the joint family system. It is the family and {6) the shares of daug}tters may be substantially redueed; 
not the individual th~t form's the foundation of the struo· and · ' . . . . _ •· · 
ture of Hindu society. Many "Of the 'ancient texts of the (7} Stridhana ·devolving ~m the parental side may in 
Hindu Jaw have. been devised , with an' eye expressly on the event of childlessness devolve only in "the paternal 
that qystem. Tbls institution has' filtered down througq family. - . ' 
fue ages and .persists in surviving all impacts of' modem ill. Share . for 1.18cendants: I think i£ is suffic;ent w 
reformism. Until the Hindu society as a whole is prepar- make the mamtenance of ascendants a charge on the pro· 
ed to throw the flntire institution .overboard it would be tot. perty. In any case a share may be given only for lifetime 
much to resort 'tr> this indirect process for liquidating it.. and only in cases of dependent parents. , . ' 
!t is unnecessary -to enter ·into the merits or de~perits. of ' ' t . -- .. 
~he institution; 'M:uch may perhaps be said in defence of ' 'I Distrxct Judge, Benares 
1t but, ~ any case, it is certain that legal reform mus~ iL . The amendments suggested by the Committee in no 
this. matter .bide by its time till public opinion mustArs way solve the difficulties, and all the previous objections 
atrQng enpugh to discard the. institution. . still stand. The prop<ted enactment will shatter the lab· 

(4) The' worst however of the 'evils to which expression ric and shake the very foundation upon which the Hindu 
has been given is that the bill is calllulated tt> lead to a civilization rests. It will cut ~t the very root of Hindu 
disastrous fragmentation ·of the family property. I can- · joint-family system, which has stood the test of time. N~ .. 
I!Ot resist th~ feeling that .the bill is ill tended· to transplant doubt the proposed enac.tment is in keeping with the slo
the exotic institution ·of the Mohamedim law-regardless gan of independence for women, but at the same time it 
of the conditions of the habitat in which it was' nurtured-· melms a destruction of the Hindu law of jurisprudence. 
into. the rather. uncongenial soil of India. Even among_ When parents, widow; son and daughter etc., succeed 
the Mohamedans this fragmentation has been responsible simultaneously with absolute rights, there is bound to be 
!or perpetual domestic strifes .. In the case of Mohamedans . a division nnd disintegration of the property. There is · 
nowever the evils are mitigated by the legal sanction n.nd bound to be a dispute regarding such property inherited 
actual practice of closely endogmous marriages. Tlie by· the daughter married to a "Stranger at' a different plsce. 
tesu]~ is that in by far the majority of cases ~he property ' Mahomeda1.1s have to · resort to . indogamy to avoid their 
continues to be in .the same family and the evi1s of fra:z· fllmily prope~ going .into strange hsnds. · · 
mentation are substa,nti11lly counterbalanced by frequent Wills will freely be executed to defeafi the provisions of 
COmbination within the same famnv. For the Hindus. the proposed enactment. In fact one obvious objection 
With their strictly exe~nmO'I,:S SVStem, there would be DO to the proposed enactment is that its, provisions can easily 
relief from a perpetually multiplying fragn:ientapori., The ·be defeated by executing a will a()()OrdinQ" to one's own 
co-shares in the 11ourse of two or three generaiions would · likes and dislikes.· In other words every Hindu can make 
naturally not .only 'beaome. legion but would belong ~ . his. own law if he so c~ooses to. do. He or she can disin- . 
places \rery distant from the paternal family I am :t.fnnd hen~ ·every proposed belr a_nd ~ away' the wholt' or part 
no Hindu· can contemplate witih eq~ninuly this vir"funl "Jf his or her property to b1s nns.tress or her pBI'Bmour .,.. 
lnincln~ of his property. ' · . . - be or she likes. Under the preseni Jaw no Hindu can 
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· · · 1 · d there is (hmger t~at fathers muy ma.ke will.s an~ depriv~ 

d ' ertain heirs of maintenance nr cali ~e ay own tlieir childless daughters of all share m the tnhentance fr.t 
a e~~;e~e of succession, but 'IIIJh dber t ~· pr~~::ld ~:~~fj: !ear "that the property might go . to the h~tsband and her 

t there see!Dil co b~ no sue 8,1'. . Ieee .. - h . 
ll_len b different bodies at different times cannot be ex· . • etri 
::~el to give II satisfacto~ result acceptable to the 

nll!sses. o os d amendment does not define the exuct. 
The prdp e . o' the pbrai!C ''parent.. i£ dependent on 

scope an meacmg • . 1 · ' · t 
th . testate" The vhrase is vague, and, wtl gtve rtse o 

e ~d bl iitigation 'l'he definition of "Strtdhnn pro· 
const era e · 'd · L reports are rt .. also requires recons1 crntton. aw 
f:ll yof cnses wherein Hindu widows have lheen found to 
bave was~d large estates inherited by them· from male~. 
If they ore made absolute owners thereof, th~ r~sult. w~l 
be disastrouR. The female education in India IS still ID 
its infancy and. making .ferhales uh~c.Iute. owners of the 

ro erty ·~ their hands will be too drastic a c~ange. 
i 'P lee. 2(g) gives the terma pattaka, Dwa~ushayana oon 
:nd Kri,trima son and Dasiputra have been gJVen .t?e ~ame 
meaning as in the Hindu law. Thes.e de~mtlons ore 
vague and one nas to hunt up the enttre Hmdtt law us 
prevalent in dttrerent provmoes and in different schools to. 
fil'd out the exact meanin~ of these terms. . 

Sec. 10 makes the Achnrya, Sis~ya _and 
1 
Sabrll'hmachurt ' 

as heirs if there is no COI!Ill\te e?tttl~a to s~~ceed u;s. 4.. 
This section is not in Keepmp; wtth tn~ s~mt of the pro· 
·posed eMctment. Toea11 oeirs were reeogmsed as suoh, at 
. 11 , time ·whel:t spiritual re1a~!onship cou~te~ amongilt tllll 

·Hindus·. There. is· no scu1.~<~ tor such heu:s m the present 
day society. · -' 

:l>i stri~t Judge, MEl~rut 
It appears 'to m~ tha~ the present. tim~ is most ino~por: 

tune for proceedint: w1th the coddicat1on of the Hmdu 
Code. The age l~ng traditions' rel,igious. con?e~tions of 
tlie Hindus are VItally affected by the new prmmples in· . 
corporated in the bill. Owing to the exigen~ies of the war 
the provisions o~ the bill could ~ot ~ven ~e ili~cussed in the 

· public press ow1ng to the pnuctty pf space tn newspapero 
for that pmpose. A ltwgc mnnber of people, who would 
be affected by the bill, are serving in the Army and pro· 
tiubly. most of them do not know that fundamental ~han~8 
in their family law are contemplated. The war W!ll tu.mg 
oilt revolutionaey changes in the construction of the Hittdu 
society. The ideal thing is to have ·a civil·code goveruing 
Hindus, Muslims, Ohristmns and other' communities.IThis 
ideal cannot be accomplished till' some years . after the 
society has setti~Jd down to new conditions after the war. 
The hopes and desires pulsating through the intelligentsia 

· lUld masses in the new order after the war cannot be, ~de. 
quat~ly appreciated at present: I suggest 1that the legis· 
lntive inteJ;{erence with Hindu family law should be post· 
poned till 10 or 15 years after the termination of tl1e war 
tq enable the Hindu sQciety to discuss' it~ provisions p'ub· 
licly ,in a calm atmosphere. I, therefore, do not· e"<press 
any opinion 'On tile provisions of the Bill. ' 

· · District Judge, Moradabad · ·. Registrar, Chief 9ourt of Oudli, Luckriow · 
. The law of Intestate Succession is cl?sely alii?~ t;,; .the :lam directed· to say that the Hon'ble Chief 'Judge and 
law of legitimacy and marr.a~e, adoptl~n, partition and the Hon'hle Mr. J1.1stice W. :y, Madeley have ncl\suggea·. 
allied. topics and.so his cle'Otraole that there should be no tions to make on the draft, bill. The'Hon'ble Mr. Justice 

· piece-meal Iegislatton as in the present case. lf!le law of· J .. R. W.. Bennett,. I.C.t!., is generally in, favour of the 
futestate succession should be made to com~ mto .for~e provisions. of the bill., .The opinion recorded by the 
when the law' regarding the conn~cted und a!hed top!CS.IB Hon'ble Mr. Justice Ghulam · Hasan and the Hon'ble 
codified and brought· into fr.I'Ce. So 'fnr us the amende~ Mr. ,Just.ice L, t:;, Misra.'as well as. the opinions.of the 
bill now submitted IS coneern~d ~ approve of all th~ provt· 'Dis.trict Judges, Bara·Banki, H.ardoi, Gonda an.d Sitapur 
'sior.ia• but .would· desire that' ~postasy should be made t:. 

, n1·e forwurcled herewith. · · . · disqualification to sueoeed.__ . _____.. 

· · Hon'ble Mr. Justice Ghulam Hasin, Chief Ooilrt 
. District Judge Agra 'of, Oudh 

l,ltluso 5 Class I (1).-I urn not in favour of "PB!'ents It' 1 ugrbe gener~lly with the proposed ~ill relating . to 
dependent; o~' .~he iuts:tate" ·being included in. this e:ntry .. intestate succession under the Hindu Law. I would lika 
q• iff might lead ~r. un11ecessary· litigation °.0 the poi'l~· it to extend to the Agricultural property as welL else it 
:~:th~r the parent's were· dependent on the 1~,t~stnte •Jr, . will lose.·its object und usefuln~~s.. · ' 

t:lauu 5 cbsiJ (~' (3' (4):-Iwould prefer ''Daughter's H Mr ·.,. L s· · f C rt f 
. son'' ''Son's aaughte\o". and "Daughter'& . daughter" . to on'ble • t.IUStice . • · · ~sra, /Chie . OU . o 

• be put ip one entry like widow, son, daughter, eOO., JUst! . . • . Oudh . ' · 
1 

' 

after the simultarieou~ heirs. It. seems odd for exumple · 1 ~ 4t full a!lreetnent with the object of the bill, and 
' that a daughter's' son should exclude n ,SO!l'S dtmghter or 1 think it is time tlun the Hindu Law of.intestate succes· 

that. he should exclude his own· sister. l therefore propose sion in British India is codified. I,' hi:lwever, ~ that 
· in class I, these three should .be put in one entry to be the major modifications, as contemplated by. the bill, are . 
· . numbered (2). As .to the proportion in which they should likely to offend Hindu sentiments · : I · 

take amendment should be mude in Clnuse 7. The~e It is neces~ary to draw attention io the following aspeclis 
• should also be called .simultaueou~ heirs . · of the bill: ...., , : 
. Clause- 7.~The p~sent clause should br numbered 7(1} (1) The, provision for simultaneous inheritance and 
, and another elause •7(2; snoulci be ad&e<l as follo\\·s if nt,V . ;illocation ot shares to the various heirs of .the dece~sed, 
, suggestion re. amendmen~ of 91ause 5 is nt;eeptet.. us .conteD!plated by clauses 7 ll!ld 2~, is likely to result 'in 

7(2). The distribution of mtestate proper:; among the. (a) repeated breaking up of property into, fragmentary 
·i!imultaneous heirs in entry 2 1,1f class I sht_ take j>h\ce , portions, nnd (b) tending to eliminate in' fu:ne the system 
.according to the follo,wing tules viz. . ' I of coparcenary .. From: economic point of view it is, I 

(a) Each' "Daughter's so~" o! the intestate sball :nke conceive,. desirable 'to consolidate property than to pel" 
..cne share.· 1 

· petuate eternal division, In some -countries the ideal is 
(b) Each "Son's <laughter" of the intestate shall tnk~ ' brought nhou' by r!Jles 'of . priruogeniture. In Hindu 

.one share. , society this is achieved l:ly devolution,C"' property on sons, 
(c) Each "Daughter's daught~" of the. intestate shall grandsons a.t'td great grandsons as i. single heritage with 

take half a sbar.e. r . the right of survivorshir inter se, . Out of this method of 
Clause 13(b). I should like entries (4) nnd (7) to Q<' devolution the Hindu 'joint tnmily is evolved. Th.e founds· 

'deleted from this clnuse nnd the other entries :renumbered t.10n, upon which the Hindu familv rests, is 'not the· tie of 
(1) to (7). My reason for this is thn~ most of the other blood ,alon~. ·The great cohesive· force ~s community of

1 . property not eov'Ve~ by .cla11$e 13(a) wtll come to n fell1nle interest· and uni~ of possession,' and this is the ·n,ormal 
from her parents' stde. It ~~ hu~ natural that such pr(l· condition of Hindu life. In so far as the propos!id modifi· 
perly ~hould·~evert to tlmt ~tde.(m ,the. snme·,w~:v as thr cation is destructive of that eol)diticn, it will not, I believe, 

. 'P.ropert:v, com.mg fr~m the 1 husband s stoo · rc;'l'erls to the be accepted with equanimity. . . . . ' 
liusband s:he~~ in ca.se -the- ~e.m,!l!e· hn~ .no children of hcl' · (~) O~e of the guiding factors; which prevails in· the 

, o(}Wil, Th1s wtll· ~e. only JIOSslble if.entnes. (4) and (7) !\re. scheme ·of Hindu succession, is .that property should; as 
...-leleted. ,I would. rtrongly Dress· for t~is·, a~ otherwi~E' fnr ns possib_lt>, nQt pass out of the fa!J)ily of the dec!ensed-
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h. unoerlyiug ide11- .is ugtlin a desire for c9usolidation. 
, "providing for the Hind\\ "'?ll.len. ~n interest in the in
enrauce of the dece~sed, thls g'U!ding factor should be 
!pt in view ~t le~st Ill the earh~r stages. A. scheme for 
rnultaneous m~ent~nce .of the mtere,st ?Y daughters is 
!ely to result m. m1scawage of proper.ty mto other fo.mi
,. •1 result wh1ch has. been sought to be avbided by 
:dftionallaw !lf1(l by tribal nf\d family customs. 
By the operution of the •provisio~~, of the contemplated 
11 a Hin~u womuu would be ent1tled to inherit in two 
,milies and would stand thus 'in ·a po~ition better than 

mail:.: lt. clcm· whether it inoludes per8oils who in the · 
absence of the ·,•~opos~d luw would succeed under cu~t~m. 

In t-l.ection 5, PI(l) entry (1) I am ogaiust giving de-. 
pendent parents, widow, son, dnughter, etc., atlll other 
persons mentioned in thut entry simultanrous rights which 
are not clearly Uefined. , 

. . As regards the effect of change of religion by e. Hindu on 
h1s right of inheritance I agree with the view expressed by 
Mr. H. N. Knhzi'U, Mr. P. N. Sapru ·and Mf. S. 1 N. 
~Iuhtha in thei~ n?te of dissent. · 

at of a Hindu male. ' It must be recognised that the 
aditional Hindu Law peryertrated a certain amount· of .Distr~ct' and Sessions ~udge, Sifi!;l.p~ 
,justice upoll Hindu 'yomell), but this has been rectifie~ Seo. 2(gr-The expreesion :'dattaka son" and. other 
1 8 very' large . extent 'by the recent legislation,. The expressions used in this section should be precisely de· 
resent bill, 1 'upp,rehe'nd, in its ~xcessive anxiety to 'lme-. fined., , . 
orate further the position of women (Snders in comparison . Sec. 5.-I mu.of opinion thnt the pnreuts shoul'd inh~rit 
1e position of Hindu males rather unenviabl~. To .avoid \~1hether depen~ant on the intestate or not. The condi· 
1 would omit daughter from Class I,' entry (1) and ., tion of dependancy is liltely ,to cause difficulties in prnotl• 

ould place her in .. ent~y (2) in that class. . I WO\ild 11lso cal a•Pfplication. , . 
1in with her ~be w1dow of a predeceased son. The other , Daughter's son, Soll 's daughter 1\Dd. daughter's dllu:lht~r 
llries .in class l may fqllow_ thereafter. In the presence should inherit sinmltuneQusly ils tile heirs mentioued in • 
r heirs in entry (1) I would provide unmarried daughters Sec. 5 class I,:). There is no reason.why .the daughter's 
ad ·sonless widowed' daughters-in·law with adequat& · sons should be ~iven, prefer~nce over the son's daughter ot· . 
1aintenance.. . • the· daughter's cto.ughtfilr. · , . 

(il) As regards the nature of the estate which should In' c•lass II.-Mo~her and father should inherit simul-
e1·o!ve 00 Hindu WOmen, it. may also be ·Observed thlt ta,neously. .I have· already suggested that they, should be 
,omen' in Hindu society, 'even amongst propertied classes, . removed from class II to class I. 
re lurgeiy illit'erute 'and are ·seldom possessed of busincss

1
,' In class III, 1V and V.-Both the.parents should inherit 

1stincts. There are no douot wom"'n legislators; lawy•n·s' simultaneously. 1 
. . 

nd ministers· amongst the Hindus, but they form a Sec. 7, plass (d).-I am of opinion 'that' t~ unmarried 
1ioroscopic minority and .constitute •1au · ~xception rn.ther daug11ter s)10uld receive a la~ger share than lthe married 
han a rule .. fhe percentage of litera<i,y amongst Hindu daughters. The unmarried daughter should .re(\eive a 
romen can, I fear, scarcely bear a favoUI'ablc' compariAon share equal to .a son. 'rhe extra half share being towards 
nth that of their sisters at,nongst the'Parsi or tl;le Chri~otiall the lflarringe expenses and the dowery. Then it· will not:• 
l!nmunities .• :I fe~l, therefore, that apart from considera- be incumbent on the sons to pay for the marriage expenses. 
ion of Hil')du sentiment& and ideals it is un;afe1,to 'Jll'O· Sec. 10.-The preceptor. the uisciple. and tbe .fellow· 
ide for absolute rights or inheritance to Hindu women- st11dent should be excluded. In the absence· of 1!. cognate 
:ases where 'the, 'propositus intends to beLefit his 'wife, the property should be escheat. rt woulrl be desirable to 
aughters or daughters-in-law by giving them i greater hand over this property to a Pro~incinl Hindu Endowment/ 
ghts and res'Ponsibilitiea may well be left to discretivn of Fund. · · . 
1dividual owners by recours~ t~ will~. !.would, there!ore, Seo. 13(b).-;Daughter's son, daughter'S' daughter, ~ons 
iCOmJn"end that whateve1: mterest Jsr g1ven to a Hmdu . son and son's daughte~ should .'b~ placed together .. Simi
romlin, her estate should be limited, and there •should be larlv mothe1• and father should be made simultaneous 
. reservation for reversion ,of 'the property after her death heirs aud mother's heirs and father's heirs 'Should he 
o the line of the propositus. . ' , · · : made simultaneous heirs. . 
Should it be deemed necessary to; confer an absolut!! Sec. }6.-lt should be made specific that a person born 

•state of inheritance upQn women as simultaneous heil'!\ withln 280 da~'S of the death of an intestate shall be deem· 
:would suggest'that•the rule of ordinary intestate suec"lS· ·ed to l;lave beeq in ~he· womb. · . . . 
:ion should also ap¢y, to Sttidhan praperty of women mt!- Apostasy should be made a positive bar to succession. 
1ecessary modifications. . The male heirs should be given a right to' pre-emp~ all 

' ' I h:mnovable property allqtted to any female heir within 3 
. I District. J ud. ge; B3t!8r Banki years of the. distribution of the assets. .For proper valul\

tion recourse to the courts ·may be permitted. The right 
India is in the throes of . a' revolution. \economically, t(l p1:e:ernpt should .·aJso be .aliowed w)lenever the female 

10cial!y, ind"Ust'rially as well as culturally. ln these .Oir~ ne1r sells the property during her. OWll. ,lifetinre. Jt should 
:umstances the wisdom of codifying the Hindu Law may be specifically •provided that in no case will a female int 
well be doubted'. It is riot commonly -tealise<i that tne herit a share in the parental-dwelling house. The female 
-eduction ,of the · laws governing a community into set . heir will be ~ntitled only to a share in the value thereof. 
ormulre ·has a, tremendou~ effect upoll .its progress. It · The principle of representation applied, to male issul18 
nakes the law 'inelastic ·and hampers its further develop- should apply to females as well. 
nent .. There is a school of thoug\lt which ascribes the Otherwise 1I am in favour of the Bill ns amended by tha 
'resent degeneration of Hindus not to a small ex~nt to 'SeleCt Committee and ani in full agreement with the 
lur Smriti-Kars. I T)ie.rensons for holding th:s .view apply necessity for the codification of the law. . 
with much force when a communit" is undergoing a !"apid · I ' 
,lhange. I am aware that there is strong body of opinion, D' · J · d H d · 
ill favour of codification. Ti.l th1s school bel.ong two classt<s 1Stnct u ge, ar 91. , 
~f persons, one who wam cOdifica.tioh because it n\akes the '. Although I fully agree with the bill in so far ··liS it, reeog. · 
law easily known and the other who seek t() introduce nizes the right of a son's widow,. to get a share in the in
soeial refol'Ill. by .this . mode of legislatl<m. ;Except for heritance. of her deceased father-in-law, I beg to. expres• 
~ese observations of a general ~harac-ter I hnve not much my strong disapproval with sucq of its provisions ns pro
to say as reg&-ds the provisions of the Bill. It ap;Eears. vide for the si~ulilaneous i~h~rita~ee of sons and da~g~t. 
necessary however t11at the eJCpressiO!:: 'agricultural land' ers, do away w1th the restriCtiOns. Jmposed by the ex1stmg 
in section 1, sub·section 3, Cl. (1) should be clearly defined .• · Hindu Law .on the powers. of disJlostd pORsessed b;v 11, 
I~ shlluld ·be made clear whether it refers only to succcs- , felll,(lle heir all d. give a denth blow to ·the ·entire joint, 
Slon to agrieultual holdings or includes big landed estates family systen;a. ·Apart from the objection ·that the giving 
as well.. This expression 'agriculture.! land' occurs in a of a share to the daughters simultaneously with ,the' son• 
n.urnber of oul' statutes and is ·likely· t~ g. ive rise. to ~uc~ would bring about disintegration of the family property, 
dilrerence,, of opinion. As regariis the. ~xpre~s1on ' Stri 'I think it will also 'tend1 to embitter th.e rele.tions betwer.n 
Dhan • I would agree with· the view taken by Mr .. Nil brothers and sisters without giving any real advantage to 
ltanth' De.s and, Mr. Baijnath · Bajoria in .. their oote of the latter. The existing rule of law, if, on .the. one han~, 
dissent ·appended to the report of the J\)int Committee on dr.baril e. daughter from getting a share in her father's !-ro
the R]II. ThP. Befinition of 'heir' ill' section 2 Cl. (c) should pef1::v does .. on

1 

th~ other, a.elp 'her in retaining,t,he entire 
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, th -them over wjllingly to a family different from his own 7 

' t of her husband for hel'!l~lf and her aons, ~r;~r ide: These disputes and litigations will bring_ ~b.out ruin, eve11 prop~~ of one family is the wtfe of anothed b e:h 8 apart from·the loss consequent on the dtvlston of propert, 
d~ug '! ~8 colll!llon knowledge ,that parents an . ro e~ due to inherently conflicting interests, conilicting, becaWI<l 

, · t s 
1 1 

end large sums of money in. the marnages d if our present marriage is retained, the daughters of on; 
~~e : ~ters and BIS~rs which In many c"ses r:.:t~be y _ family are bound tO be married to persons of different and 
thell' alau of the share which they would have go . . e f distant fa.milies indeed more distant than hitherto, thanq 

e v ue . rd" to the provisions o • •- b k th ·te d b · ht of inhentance ncco mg b to our present endeavour w rea e cas an su ·caste 
:: b~ll n~ question. To gi~e th~m a ?hare over :hd ~qo~s~ restrictions. :r'he fear of divisio_n of family property stares 
th enses would be most •mequ1ta~le to e h 2 8 us· w the face on every occas10n. The consequence on 
r{seB~?tiya Strimandal Bomb.!1Y • has, m par:gr.a~ : ~m middle class families, which form the bulk of the Hindu 
& :·of·the memorandum submitted by.1t toft ~ JOI~xistin~ society, will be siinp~y' disastrous: The fn~ly. house, 
mittee given good reasons for- .rete~t!On (l t e b a which may and· often IS the o~ly house for res1.dence, and 
restrictions on the power of ~henatlon possesst [ even the only family asset, will always be subJect to fear 
female heir and I fully agree wtth those reas~s. c ~h~~ ~f disruption, and division into small pieces, thus making 
lll(b) of the bill two or more heirs succeedmg togd not the entire family assets vaiueless. Transfers aud alien!l-
have been stated to take as tenants ;n co~r~n : jomt tiona of shares in family propert.Y will be very fr$queilt, 
as joint tenants. This means that t ere WI e ceedi and ruinous litigations will . become the order of day. 
famil and no survivorship between brothers sue ~ Conversion to other faiths will henceforwara be ~ceompa.ni· 
to tJ!eir father's separate property or bet~een a ds~n, on ed with' an, expectation of inheritance"; and Hmdu $Ocial 

, d a son of a pr<>~~ecease s ~ . - fi · · predeceased's sons sr;>n an 1 h 't'ng the pro· order will begm to face a erce cns1s. · _ 
d d' son simultaneous y m en 1 . h 1 · 1 "' t of' a pre ecease e 00 I d t at all appreeia.te More dangerous w1ll be the psyc o og1ca euec of the 

perty of their paternal ~nee~ . r. ·f n: ste~ , introduction of this foreign element in the body politic of 
this abolition tlf the entlr~ !010t ~~h Y bfu hav~ received a the Hindu society. La.F is simply the exponent of the 

Tbe fact that the provlsto~s the -&omen organisa~ions r established order of sociely. It cannot be imposed from 
warm .support .from many ~ for ~hese women o'rganisa- without, and any such attempt is natu.ro.Ily bound to be 
?~ Indio. 18 of ht~ or n?nfl~i~i:~al portion of the country's resisted, if uot by bold straightforward ~ucce'Ssful o~posi. 
tl~ns represent O !tO~/ whom have not even heard of any tion, then, by SUppressed attempt at e~a~lOD .. ~h.us, if p~ 
Rindu woll!en,_ m 8 A tt r of fact these orgnnisa- chance the bill becomes law, the ordmary md!Vldual Wlll 
such orgam:at~o~. to 

8 8pr~s~n: ~ven th~ majority of the try, in order to maintain the solidarity of i(he fa.mily pro. 
tions canno. o &lm . re f th. try . perty to devise his property by will. Indeed the effect of_ 
educated Hmdu.LJ)dles ~un · this law will be s0 flmdamental, that hereafter, no Hindu 

... D: t · t Judge Gonda. . can alford to die intestate. Hindu Law _will. cease to rr 
-

18 nc ' . .· . d and source of inspira-tion and the object of pride. It wj)l be-
l have the honour to state that the bill to amen . ' come an object of fear to be got rid of somehow. S11ch is 

' codify the Hindu. Lav.; relnting to intestate successtO!l the superficial anall'si~ of the provision in the bill relating 
has my whole-hearted support. It. has. been long over~ud, to enumerated heirs, but a consideration of the heirs he· 
•rhe sooner it is passed the better !twill be lo~ the Hnl/ yond the enumerated ones leaves no room ·ror-doubt t:.tat 
Society. Female heirs m~st be ~ven a~soM l'own?r: lp the framers of the bill have not acted with a broad vision 
jn the •property inherited by them bke thell' . us~ Sl~· ~rs. e.g. the agnates however distant have lleen preferred to 
l am also of opinion th11t a Hindu l'&!ouncmg hi~ re lgiOn co~ates o~her than those enumerated. Som~· relatione 
lhould not-get any share under the Hmdu Law. , have been omitted, e.g., tl;le brother's widow and . the 

--:--. . ' , brother's son's widow and so on, even though they lived 
, The Centrall3ar Assoc1at1on, Lucknov jointly wi~h the deceased. If we have to make provisions 

The bill' proposed for intestate succession a~ongst absolutely protestant in nature, there is no reason why we, 
Hindus introduces far reaching and violent changes m the should nq,t consider such cases. We might as well convert 
Hindu Law, which, it is feared may Rrov~ a remedy f~ · th11law of maintenance into one of inheritance. ~ut surll 
worse than the disease which, it is the object of jibe bill suggestions are really besides the mark., •We have to look 
~ remedy. It appears to be a suggestion. for ~proving the to the bill as framed, and it. is clear that . it cannot be 
_position of tpe ~air sex· wi~h ve~geanoe. It ls ~ue that accepted by a great majority of Hindus. . ... "" 

., the present posttion of wome~ IS answerabl~ for many ·we may say that we agree generally wtth the crltiC!sm 
evils prevalent i,n jibe commun1ty. No on~ :will deny tha~ offered by Mr: B. D. Eathalay, Advocate, Nagpur, pnnt 
there is need for certairi modifications here and there, and ed in the journal Section of A. I. R. 1944 pages 18 onward. 
the only way to introduce such modifi~ations is.~y §tatute It may bEI'mentioned that we are· not opposed to' a 
law. We are not prepared to a~e ~.tth the ontics. of ~e right attempt at improvilig the lot of women or to introduce 
bill, wh~n t~ey ques.tion th~ des1rabil!ty of any ,le~att~n reforms in any .branch of Hindu Law, in order to elie~ 
~ jJ!edomam of ~du Law. But,.to s_ay this 18 qmte improvements in H,indu Society as a. whole, but w~ ars 
different fr?~ up~otmg the VfllY foundations of' _the law, · definite that the present attempt in the form of the 1ntes· 

, and th~ spmt whtch h~s pervaded amongst 'the H~dus for tate Succession Bill has utterly failed to bring about the 
centur1es past and wh1ch has stood the test. ~f. ttme, . . objecf in view. What other forms the desired refonns 

The. Hindll!t have all ~lo~ll'. regard~d the !01Dt'family · should take need not be discos~ed here. · . ' · 
as UDit. Here, separate mdiVld~al eXIstence 18 ~ eXc!)p- For the aforesaid reaRons we are of opinion that r.he 
tion to the rules of corporate ex1stence of a family. Per. bill should be rejected and should- not be allowed to be· 
haps the p~speritv' of ~dus, inspite· of so ~any · ~n· come law. 
slaughts agalllSt tneltl, 1s due far more to this peculiar , 
feature of the law laid down by ancient sages than any Bar Assocl'atl·o•n, Fatehgarh. 
other element possessed • by them .• It will· npt be wrong 
U> say that by removing this 'teature from the'law applica- ,Resolved that this Associat.ion records its strong opposi· 
ole to Hindus, you will be breaking the H"mdu .. Law to tion to the Bill to amend,and codify the"Hindu Law of 
p1eces. In face the pride of the •past traditions will have Succession as published in u. P.. Gazette of January. 22, 
gone, and we shall be left to,look upon Our system of law ·]944, Part vn at page 8 and is emphatically (lf opinion 
'as if we have started our existence from the date t!J.is · that it_ is not only not warranted· by Hindu Law, usage 
proposed legislation comes into being. The process 'of and custom, but only is an unwarranted encroachmer.t on 
·.creation of joint families in futm·e will cease, because the · the cherished rigqts and religious practices of Hindus, 
· property of th,e last male survivor ~ll,be cut ~to piec~s, and is repugnant to the Hindu conscience, and resp~ct
enjoyable separately by a new spemes of sUI'VIVors called .fully requests the Government to drop such piecemeal 
~·enumerated heirs". The ·grand-son's :right; hither-to legislation, which will only disfigure the statute book and 

·.known as a right by bi,rth, is reduced in v!llue to an un· prove a bene'"' Hindlf society. . 
· enviable extent. The daughter 'is ~ntitled to divide the Among other things this Association points' out the . fol· 
~amily property; and just consider the practical results. lowing defe~.t.<~, in the Bill·- · · . 
There will always be searches for concealed wealth and 1. The definition of Stridhan has been improperly Wl~en
disputes over family jewels, f9r )ooking to human nafure, 'ed. In fact, if. could only be said that i~ in~Juded all kmds 
u it is, who would like to pan with' these things and &ive . ~f property, the preC6di.ng words l!.t"e at beet redundllJlt. 
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2 The worst thing ibou~ inheritance is· that ~ abolishes 
dii.}Jindu Law altogether, e.ve~jin its principles: It. is in· 

rebensible on what prmmple the classification is 
1¢1~ Does the legislature mean to apply Mohammaden 
l>1i; ~r some other system of Ia~ to ~~us? Hindu Law 
~Inheritance is based on certam prmc)ples, and no one 
b reads any book on l:lindu Law, r;a'¥ Sarvadhiknri's 
~:of Inheritance, can not feel Lo be impressed with the 
)lll8dth of vision ~d soundness .of principles displayed 
~erein .. 'l'he Rishi Law Givers have left legal principles 
I least equal to any great system of Jurisprudence. There 
1 

00 justification for bidding good-bye to jurisprudence and 
:nnciples of law, abd introducing haphe.z'ard, and arbi· 
~ changes. ' · -.---·-, ' 

· · . · Bar Association, Bareilly · · · · 
]J1 our· opinion the Bill ~or Codification of the Law of 

)uccession is· in the main opposed to the age old notions 
1f ~be Hindus as well as the fundameptal prlpc;plijs of the 
iiindu religion and, therefore, we are of the opinion thnt 
Jle Bill should not bt proceeded with in the· present cir· 
:umstnnces as this is not th~ time for legislating upon ~uoh . 
m!mportant· snd controversial matter. · . · . 

Bar Association, Basti 
That in the opiniop of this house the effect of the Bill 

Jeina the disintegration; of the Bindu Society and the 
les~ction of the traditional status. and position of the 
S:indu faiDily, · TJ;le Bill is not fequired under the presPnt 
)Ondition and circumstances. · . \ · 
· The~ oro visions regarding the grant of shares to 
laughters along with sons •within the qpinion · of the ' 
1ouee create ·bad blood between brothers and 'Sisters and 
nstead of unifymg the Hindu Society it will . devide it. 
Mtber the provisions regarding · s~ccession to property 
>eing closely int.erallotted with these of the Ia~ of marriage 
md the marriage between near relation,s being· pro{rlbited 
lY Hiudu law it· is necessary· to exclude daughters !rom 
he..inheritance. The definition of Stridhan in ~he present 
Bill js too wid~ ,and ·agaiust ndmitted interpretation of the 
rord go far, for example the property inherited. by a 
!emale £rom. a male is ·not StriJ.han at pr~>sent in the 
lpinion o~ this house, ,therefore, the. present Bill 'to, amend 
md codif:; Hindu law. shonld be droppild. · ' 

t~e females succeeding to the property of their male rela· 
tiona.· In my opinion, the existing rule of Hindu Law of 
not allowing any ahare to the' daughters in presence- of the 
~ons .has had a ~ery health;- effect in Hindu society. By 
a~owmg a share to the daughters the same confusion and 
mmute partition of the property will follow as in the cuse 
of Muslims. There will also be constan~ quarrels betwc.-eu 
tile d11ughters' husbands and the sons of the family .und in 
mo~ cases the bro~hers will· obtain deeds of release from 
the daughters by exercising undue ihtl.ueuce or adopt other 
devices defeat their shares as it has often been observed 
in the case of Mohammedans-;.. Moreover, the Hindu 
sentiment revolts against the passing of the ancestral 
family property into other ·families absolutely. The 
Qaughter once married passes into another fllmil:v und has 
her rights . there. She is very often given good deal of 
dowery, even by the poorest Hindu to compensate- her 
deprivation of the patrimony. It will also eff11ct the· 
harmonious and affectionate' relations now existin~t between 
brothers and sisters. It will be natural for the sons not 
to part with the property and, as a result. strained rela· 
tions wW come in; thus disturbing the peace and hnnnony 
of Hindu families. I am, therefore; opposed to d11ugters 
being allowed any share when a son or sons of the deceased . 
are alive. · , 

The safeguard in Hindu Law which exists .at presen£ 
cif allow~g females only a limited estate ha.s worked"'ver,v 
well dunng the past century and to my mmd there are 
not sufficient reas.ons for abolishing it. Whatever might 
be said of the equality of sexes, I do not think that female 
education has spread so, far in India th!lt it can b~ said 
of every Indian woman that she is capable of managing 
the estate, or ·understanding the machinations of unscrupu
lous persons deali~g with them.· We have to h,ok to the 
majority of women in India and not simply t) ~orne ·of 
them who have received English education. The literacy 
·among Indmn women is :rriicroscopic and the inllueuce of 
p1Jrdah system has rendered them quite helple~s. To give 
suc'b womeh absolute right of.. property would be to afford 
sure means of temptations to . unscrupi\ious relations or 
other persons of taking out 'the property from their han4s. 
I am afraid that 'in most cases the result will be that the 
property in the hands of .females will pass ouf of Lheir 
hands either without consideration or for highly inadequate 
consideration leaving those females. utterly destitute and 

Bar Association, Kanauj - without imy means of living. It was to prevent such hap· 
· penings, · and Ji.o erisui:e a source of maintenance for their 

1. "In the opinion of ·the Bar Assbciation,~KB.nauj, life that the power of females over the estate inherited 
~either the Central Government nor the Provincial had or by them was kept limited. . At least the present• state 
nas any righ~ tQ interfere in , th; P.ersonal Laws o~ the oi. Hindu society does not warrant this violent change in1 
ffindy&. It 1s (herefore uucol'!-~tltu~Iona.l on the .Pa: • of the system of Hindu Law o.f succession I will,· there.fore; 
lhe C~ntral Gover~~nt to codiiy Hwdu ~Rw not IJl keep"' submit that the ptesent- rule of a limited esta~e being 
ng With the real spmt of the Shashtras. · . · • !!ranted to females in inheritd properties should remain 

2. In view of the above resolution it. further. opmes ~mtouched . · · · · -
[1) that the appointment of Hindu Law Committee by With the two exceptions noted above I am in' fav~>ur 
·he Ceutrat Government. is- unwarranted and uncalled for. ' of the Bill for Intestate Succession ·which has been amend· 

(2). That ~h~ proposed Hindu inte~t~te succ~ssi?n and ed by ·the Joint Committee. I welcome 'the conci~e Rules 
n~rnag~s Bills are .contrary to .th~ spmt and prmCJpl?s of which have been enunciated.in the- Bill for finding out the 
f:!ind? Dpann~ S~astras and aga1nst ~h.e long .e~~abhshe~ heil's and for giving preferen(l8 among .them. Th~:~ clauses 
P.racti~e prevat!ing in the, courts of Bnt1sh Ind1a m adml· bying down the succession ar~ also 'according to the Hindu 
11stratJon of Hindu La.w .. ·' . Law and prevalent notioue . · 

3. I~ therefore requests the Government not t~ :mte_r· I will advise the deletion of clause (12) of this l3ill, and 
fere With tht personal law of the Hindus as contam~d m instead of it a clause should be inserted that a woml\ll 
:he Dhanna Shashtras :and with-hold its assent to the pro- shall have a limited right over the property' inherited by , 
posed bills, I her from the male, that is a right to enjoy lhe income of 

the property without the power to alienate , i~, except for 
Bar Association, ~itapur _, legal,necessity. The term 'legs~ necessity' may also be, 

The. Sitapur Bar ·Association is of opinion that Hindu defined in the Bill. In any ease, this term will have ta 
~w based, as it is. on Shrutis, Smritis, conduct of the· be defined in the case of alienations by kiJrliJ of a joint 
V(!tuous; immemorial usage and oustoms, should not be Hindu family or by the guardian of a minor. Therefore, I . 
~ade the subject matter of -anji codification which means . -see _no difficulty in 'giving· an exact definition of the w.ord 
direct .encroachment ·0n the freedom of JJ,indus 'to follow 'legal necessity' sb as to avoid much litigation which now 
their Dhann Shastras. Hindu. Law derivas its. sanction centres round the alieDBtions by females. 
from the Hindu Dharm 'Shastras and·not from any earthly In all other resp~ts I agree with the clauses of the 
i'Oiver. The Bar Association is further of opinion that the Bill. ' • · , · . 
(ll'oposed codification w,ill entail a lot of litigation und shall ~ 
~ot be in th~'interest of the Hind~s. · Mr. Pearey Lal Bjlnerjee, Advocate, Allahabad 

- I have no particular opinion to olfer lllld accept tile 
· . Ad vocate General, United Provinces · · amendment adopted bv the Joint Committee. 

· I am in Javour of the codification of Bind!l Law r~d- Dr. Kailash N~t~ KatJ'u, Advocate, Allahabad 
tng thi$ subject At the risk of being called a conservative 
•nd old-fashion~d .man I am not in .. favour of giving I confess that a perusal Qf .the Select Committee·~ 
laughtf.\!'11 8 ·share in the estat-e. of their father alon~ .wit.b Repori with ifis fonnidable .nol~s of dil!ae~fi has engendored 
the sons, nor am I in favour of nllowing...absolute es~afu to , a very uncomfortable feeling m mv m.ll1d. The Selec£ 
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r •• • 'ved fro\11 .111cient tex~ in the Vedas or in the Smrities, but the truth 

l.!ommittee had befo_re it a body of opmt~~~nr~c~f these, is that all along the revol$lg centuries the l~w has been 
th~ various provmces. />. . conbldera th divergence fashioned by the customs ond usages of the people. I 
opini(lnS also shows unnustaku ~ e important d<>Ubt whether there is in any part of the worhl a system 
of opinion which prevails 0~ t le ~fe~ of this of Jaw which 80 truly reflects the growing and changing 
questions which are the subJeC mh nd that the public opinion as the Hindh Law. 'l'he advent of British 
proposed' legislatioa. I fur~~e~ ::r~~ have not had authority and the admi~istration of justice iu c•>tt~t: ~tav~, 
masses of pe?ple most![, afiecte . [. the gr~at changes 10 tht regret of mnny, mtrqduced ~n el~ID:ent. o~ rlb>tth~y tn 
an opportunity of ful y app~eC~tl ~~~a ...mere matter of' the law. But the courts h~ve .a~b~lt, Wlt,hm hnnt~. valtant. 
which are contemplated. ~hi,S IS • 1 evil or remedying ly struggled· to prevent thts r1gJd1ty ana have tokeu note 

• refr•m• ?f an admitt~dly e~tstl?g 807~h Bill a~tetnpts to of th<! changing needs of time a?d fluctua~ing s.1~inl coudi. , 
au admttted defect m le~slatton. chon e 

8 
in the existing tioris. I think the 'Privy Counct! and varto.us High Courta 

introduce almost revol~twna~r . t ge that the subject liest•rvP great .credit for preventmg the Hindu Law from 
Bi:1du Law of Sue!cesslon. . 1Th ru~ore the centre cuu bceoming 80 to say· iron-bound· by ancient text~. 'fie 

• mutter is in the con~rrent ~st. th ~~II profe~gedlv dcnls custom of the community has been a!low':ld to ·have a prn. 
Je~islate in tM provmce. ut. e all d That is, a vniling voice. The whole fabric of Hindu Law res.ts up~n 
wil.~ prope~y other ~hr~· agncultur of :e 'cer.tt·al legis· well settled principles. The law of ,succession is no excep.. 
subj~Ct outs1de the le~s a IV~ P:Voe:ti consist. of agrioul· tion. It is logical and once you grasp . the fun.~amental 
lnlure. The property b Inbdl~ 1 Yost unsati~factory if principles upon which it is based, they can be ea.s1ly w.:>rk. 
tmal land. It W?Uld. e ,0 ~ou~!w ~~ successit-11 in r~la· ed out. That merit the proposed Bill does not 'possess. 
~~ere wer~ any dtv~rslty m e The Hindu Law o£ · , Tbe, main purpose of the Bill· seems to ~e. to 1 confer 
tton to. differel)t kmds. of prop~rt~~st ovem o.ll kinds c.f heritable rights upon female heirs. The provtslons of the 
succt:sston Thst ~~ u~~k?:g a~ower lln~ortunat,..ly resid~s · Bill drnw their aspiration o~vi01~.sly from ~btl ~~~~lin1 Law 
prophrty. 

1 
8. 1 t th Centrnl and Provincial, It ts 0£ Suecession. I am not gowg mtQ the dtscusstr.h -d com. 

, in t :·1w:ha~gbo~hu~hs~ le;slatures should move togeth·ir pnrativt.. mprits of .the two .legal systems. Btd the, fn~\ 
ess~n ta h t' 1 • · l•te on precisely thO?. Sfi'Oe remains that the ;Hmdus hove h~come accustomed to ohetr 
aud at t e same 1me egts " . . · 1 · · · s · 1 ' •• h. th b · f · thi · t t atter Several proymcll\1 leg1s II• own law. octll cuswm as ·grown up on e ns1s o 
b~es,on 8 dllllpor an ~ 

0
. •1 doubt whether the Gov· thnt law. Take for instance,. the question of the exclusion . 

tures are un er suspensto · h' f · · th e f 
eruor• would agree to,legislate on his own .authot·it,Y on t ts of .th~ daugh~ersb romf stuccessEton m fe pr sen~~ o .:c-nsd 

t' t th re ent day in the exerCJse of b1~ powers Thts ts a nottcea le en ure, very re ormer setzes 1. an 
~d~;o:ec~ion 9lo£ ihe Constitution Act. Provincm~ le~is- cxploit·s it, but it is forgotten that. in actual practice I 
lation nlust aweit the re$umption of normnl . leg1sl~nv~ 'doubt 'whether the daughters suffer so very much a~ t.U. 

· r.a!lchinerv. And ger.ernl electipns .hpth in the. p~ovmcea Iqw•ring recent developments, the rnlltTial{e :Jf all Hindu' 
and 

11
t t.he Centre are over due. !<see ~CI poss1bthty of a women was a common featur~ of HiDilu society. There 

provincial legislature embarking upon. this kind of co.n~eu· were no old maids, P11rents were fully conscious thut the 
tious legislation' before a general electton .. 1?, my op!nton, dnught~r was excluded from' succession by h<>r brot~~rs. 
moreover thls is essentially a . ma~.er . wh1ch requires. a That dis11bi\itv was sought to be made good by gtvmg 
clear mandate of the people vitally nffeoted 1b~reby. It her a substan"tial dowet')' at the time of her marriage and 
is true that uavanceil opinion as voic~d by several women'a I know of many 'families in which wonien almost g•Jt. as 
organi$utions f~tvours the Bill, so do o~hel', advanced · mucil as a .brother in the shape of orna:nents and rush 
reformers, but I doubt whethec these bodte~. truly, retlect dowery. · Furthermore qo, her marriage she goes to another 
public opinion io, ~his matte~ ... My first po~nt, th~refo.re, family. There she· becomes the wife .. In her hu~hand 's 
t; tllat it is. exceedingly des1rable. that tbts .legislation family, her husband's sisters are also excluded from sue. 
ihould await a generul election and shoul~ be, mtroduc:d ~e~~!Oll. The\ property which her husband ~etains is 
~md considered after the newly elected legtslatures hot~ m · en;oyed by her .. I do not forget that 11ne does not own 
the provinces and at the Centre have begun to function~ the property which her husband· retains, but iiJ, all well· 
'!'he labour already undertaken will not be lost .. l.f so related Hindu households the family including. wife and · 
d~sired, the Bill 1\S it has now emerged can be intr?duced children nil benefit substantially from thF. property possess· 
both in the provinces and at tlie Centre. Meanwhtlii the ed by the husband. My point is that what you give to. a 

6bneral elections will.·give all parties concerned. to equcnte womnn bv the. law of inheritance in her father's .esta)ie. 
public opinion on this ~atter. f~e peop!~ Wlll h~ve ,an to; that ~ety extent you deprive .her of the projlerty of 

. opportunity ot expressmg and 1nflue~cmg leg1slnt1ve which she. may get the , usufruct in the lifetime of her 
opirio.a also. li:ven if the pres~nt.Billts .passed wtth or h11sbtond and aft.>.r his .death in his famil:v. ·Ihe whole 

· · withou.t modifications, I vellture to say w1th all respect problem is many-sided and must be considered as a whole. 
Jth~ot it will not command ready assent .. It is well known . Tlten again it would not be proper to draw upon 'the 
thut ·an parties in the legis1atures nre not ro·operatiug. ,pri11ciples of Muslinl Law in this matter. U ill' w~1l known 
'l'he Hindu community may have a legitim11.f,.. grievance· thqt prohibited degrees of marriage in Muslinl Law ,are 
if the Bill is \"I!She~ through in the absence of Hindu nten1· worked out upon principles quite different from that of 
bars of the Central Legislature and also because these mem· ·Hind;t Law. In ordinary practice one finds h1 Muslim 
bl't's cannot be said 'to possess a mandate fronl' their dec- fmnilif.~ that marria~s fllllOllg. first . cousins are fairly 

· torate, on this inlportant question. Furthermore I am not. common au(t are sometinles resorted to for the tmrpose 
quite sure .that the lead given by the Centrul legislature, · of keep,ing property r in the family, . The situs ~ion undt•r 

:if this Bill is 'passed, will necessarily be followed by the the Hindu Llw is quite different. It is a legitimate com· 
provincial legislatures in regard to l;Iindu Law of Succes- ' Dtent. t~ sny that if a daughter is recogtlised as an heir 

, si&n relating to agriculturallan!is, and as I hav~ said nbove nlong with tlte son or that if she is given an absolute 
a diversity ori this matter is absolutely unthinkable.. interest in the property which she inherits from her 

The second point which occurs to me is that this piece· · father, then. the result will be th!l' passing out of the prO
men! Jegis!ation is a very un~atisfaotory ,J>rNess. yod ' ~·crty from the family ror all 'purp?ses. , 'I am not sugges~· 
cannot spht up the body .of Hmdu Law mto 'Yater·ttght mg tht that would. be an imdesll'Qble end, hut li11e fact 
compartments. Each· branch acts .and rea~ts. UJ1011 the rcrnnin• thnt it would be ~totally incbn'li~tent with the 
<•ther. If there is a general opinion in the oo~ntty that sinl.iments now prevailing in llindu soci11ty. · · / 
Hindu Law should be modified, it Is essential that the In this connection I sometimes think thst tJtg important 
lr~i~le.ture shoUld have an opportunity of considering t.he p!lrt which the exercise of testatnentary power now possess
ricture as a whole and not in parts. Tb,is WM recoguiseii ed by Hindus plays in the modification of law of succea· 
by the Rau Committee itself. and .~hey have ·Dow .pre· .. sion to meet the ~eeds of ,any particular individual is not 
pared a draft H'mdu Code. The Hmdu Law of mnmte· adequately recogrused. Under the old Hinch Law wills 
nance .as well as of adopti~ has an important, bearing 6n · w~>.rc alrnost unknown .. Wills have come int~ 'l"ogue v;ith 
the ;timd~)·a'v of .su~~sSJon. ~· t~erefore, sug~esythnt , the ,,dY~nt ll~ British courts Bf!d are now be<!oming fairly 
co~slderstJOn:of. ~hts :J?tll: s~ou~d. b~ postponed t1ll the populfllr.~t No matter what t'l:\e generallllw Ini.'..Y bE', in ony. 
Hmdu .Code m 1ta e~tuety JS before the legts)ature. • pnrnculttr case, it is open to a testator to dennrt from the 

(,'omt.n~.to the me11ts. <ll the ~!U I !,l.m ~ther struck wtth 'lnw iu order to benefit any '}inrti~ular , ind1vitlu~l.. ,The 
th2 a1;ttfimal nature of tts proVIstons, ~arttcul~rl.1 the jahle , hnrshn~>s of the law of succession ma:v thus h~ v~rv much 

• of h~1rs .. Tile Hindu. La~ .of Successton as ::t pre.vails to. n~!tigated~ On the whole, therefore,. I oin no.t prepared, 
day lp dtfferent_ pl'OVUJCeg I~ 'the. product Of th()USalld Of Without a dear mandate from the electol'!lt" t~ faVOU~ 
ym~. YQ~, mal( try to. disCDver. its source in n particular the innovation now 'pr~posed in tltis Bill. Th~~e remarks 
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ly with greater _force. to many of"the heirs enumerated reason, but also the justification, for the rules now in 
~pak•~s (2). In passing I may observe t~a~ no t-est has ~orce in re.tation to rights of females. Again, may I ask. 

1,en laid down for t?,e. purpose. of dep.nmg a dependent IS th~ t.ime come when these ideas don't hold the field? I 

1 ,r>'~:l. ·:D;pendent. 1s a. rel.attve ~erm ?d uttl<-as_ some submtt, not .. The whole law of intesta~e s~ceession i~, 
!e;~> nre JIU~ d~wn by t~e ~egtsla.t~e the · o~rt~· .may fin .'I • roughly speakmg, based .upon three ~onst~erattons :-
\t;msclves m d~culty m mterpretmg the ~t~\u,e. (1). the theory underlymg the relationship of marriage 

Ca>es.o!successJon to persons bor~ out r,f Jqw~ut wedlock (2) the theory as to life after death, and 
wu•~thueb c!'me before ·the court. I ~lll douhttul wh~ther (3) the theory as to performance of religious service to 
;he n1!1 provide~ for sue~ cns~s. Court~ have held th~t the soul of the deceased. . 
tLere is no sapmda ~elat10nshtp .betwee~ -a ~on and hu; · Thes~ theories have been differently interpreted· 
putative father nnd such_ a father IS no heu: to the son. A'!l and, d1tferently applied in different localities, and 
uatl.unie\1 mother has, h()wever, been recr.gms~d ~~~ an hetr such . interpretl\tion and such .application of the~e . 
tu her son hom: out of lawful wedlock on ·the. strength of . ~h~ones _has been . accept~d by the· people from time 
special tex.t~. See •the case of J uganna.th Gu: v_s ., Sh.er tminemoruli, and no hardsh1p has been pointed out as a 
Bahadur Smgh [I. L. R. (1935) 57 All. 85). It. 1s deB!f· :-onsequence thereof. Further, these' theories and their 
~!Ji, 1 thnt it shou~d be made cl.ear. ~h<)%er the P!e.s~nt mt.e:pretation and application have not been shown to be 
law would be apphc~bte to sue~ mdlVldual~ or not.. . ~etnmental to th~ ~owth of society, or.to be in: ~onftic~ •. 
s ·eti"n 13 prescribes two difierent rules '>f sucoeESIOn m any IT!anner, mth ·the present-day not1ons of C1t1zensh1p 

to llle Mridh~n of a. woman. ,The rule as ft"am•';d is ambi· of the h1gh~st .ord~r. Where t}l~n is the jus~ification for 
•couR. ]'he property inherited by her .j:om hPr' husbnn4 the change. whtch 1s suggested!- So fnr as r1~hts of the 
~~ his ancestors is to devolve upon. her husband's ·heirs. · f~~ales are concerned, they mtght be brought mto accord 
But would that rule also apply to J,lroperty acquired by a. ~uth the. pop~lar ;demand.. But, that means only amontl.· 
,tom~u with the rents and. p_rollts of quch propetty, or mg the la~ wtth .reg~rd to fe~ales,, and that to~ should be 
w@ld · 

9
uch ·subsequent, acquisitions · f'>llow a. difft~rent qone ~o as not to be m~ompat~ble w1th the essenttal featu.Ms 

rulr ~ Agairi would the rule· apply to pr"nerty Required by and t~e .b~ckg;ound o! the H1n,du L~w. I personally ~bm~ 
~-ving in exchange her husband's property and so on?· that tt. IS eastly posst~le to gtve higher and better_ r1ghts 

,Sl•cti0n 17 ot the Bill als'l requires Pareftll considern- ~ fem~les so a.s to sa.b,sfy ~he popul~r d~mand on .the s~b· 
tion. C:1ses of recognition of right of· ccll~~r91 succession Ject w!th?ut, m any m~ner, c?mmg mto conlhct Wit~ 
·~ ~ · · 11~stionable doctvi,ne. any prmc1ple of theory of the Hinfiu Law. 1 q · ; . . ... , , k . · I- would, therefore, strongly oppose the idea of codifying 

S!•ction 18 as It s~ands at present ":~uJd ~-:lP'~1 to ma. e thP Hindu Law, and would suggest the drafting of a new 
!t c·o:npulsory that a . hys~a.nd must U: he 8?e.rs to diS· Bill to runend the Hindu Law with regard to the rights of 
uuu•r .. an unchaste wtfe etther do so by 11. vall or should. females. . . , . .. 
iu his lifetime b-v some legal process not claf\tJP.d get '\ . . ' 
drr.lnMion of her unchastity. To a~ty one (•onve•·sdnt 
with sentiments of the Hindu community in the slightest 
degree, the latter course would seem to be most repulsive. 
To my knowledge it is never adopted. ' On the other hand 
steps are taken t() hush up the whole matt?r: . 

On' lhe who!~ I confl'~s that I am not mrpr~~sed e1ther 
with the ~niitability or expediency of t:nany of the c~anges 
,propr,~td. · · . . . ' . . . · 

Rao Raja Shyam Bebari Misra, Luclmow 
• The proposnh in the amended Bill appear to me and 
to mos~ persons coll$ulted. by me to be too sweepirig' to 
be at all' acceptable to the- majority of even the advanced 
section ·of Hindus. I am prepared to agree to a 25 per 

~cent: share to sisters I as. compared with brothers, and that 
alEI.o for life, the pfinciple of "Stri Dhan". should entirely 
~0. ' 

Ch~ Ram Bhai·osey Lal, Advocate, Lucknow 
· £ British Indian Association Oudh, Lucknow The 1~\11 purports to be the :firs~· step ul ~urtherance' o 

rnintcmtion to'amend and codify, m su~~ess1~~ stages~ the The Tal_uqdars agree .that it would' be an adva.11tagl' 
whole of ,the Hindu Law now in :force m Bntlsh-lncha. . ..:.... .to have the Hindu Law of Succession codified and madt' 
I am einphnticallv oppo$ed to the idea that the 'E):indu Law- uniform, since this would result in their heing greater· 
should, be codlfied. My l'eason for' the oppo~ition ~s that 9ertainty and there would consequently be less danger of 
the Hip.du Law, in its present ·f~rm, an~, m a~ost a~l lWgatiou. They are, 'however doubtful whether this is· 
il~ branches, is based 11pou \certam. the01:u;s hav~g , theu: a proper'time at which to undertake to measure of ijUCh 
origin or their backgrotind in certam re~;g10u~ prmctp~es,. ·importance when the Legislatur~ is an _old one a!!j). many 
These. religious principles h~ve, ~rom tllile un~emor~.al, of its members are absent. Further they cannot, agree 
~een intel'pr'f)ted and applied in certain respects differ~tly to all the principles eJ;11bodied in the Bill as .modified by 
m different. localities. To try , to lay down one uniform · the Select Committee and they consid~r that some of 
rule 9£ law. applicable to tli11 w)lole ofJndia would ,he (a) to · the modifications mark a revolutionary departure not 
1ever the Hindu Law from its past a!toget?er, (b) to take only irom the Hindu Law ·in letter as well ~s in spirit 
away the flexible religious theory underlyt?g the rule. of but from aU legal' systems. They cannot however go into 
law prevalent. in a certain locality and apphcabl~ to a cer- the details of the Bill but would like to emphasise certain 
lain sett{6u of the pe0pl~ ~!together, (c) ~. gtve to the principles. They do nat agree with. thos.e who advocate 
P:ople' ~ rigid rule of law with no. theor.v •. relig!ous or other- the total r<xclusion of women from mhentance but that, 
Wise, behind it. It should be bGme m mmd. that ·the at the sa'mc time they do not agree ~hat the rights pro-
ffindu 'Law of Snccession is peculiar in qne Important posed . to .l,e give~ tv women under the Bill are either 
respect. It is' that succession is based upon and, at any expedient or:just. . · ' 
mte, is ·materially affected bv considerations of how the ·'They note that, at present, the Bill is I)Ot intend~d ~o ,, 
SCul of the deceased is to be benefited by the religi~us acts apply to ·Agricultural Ian as· and. that ~ll ~ustom~. o~ s~ngle 
~hich the heir is regarded· as qualified to perform m rela· heir succession art> to be preserved, mtact. Th1s 1s only 
lton t{'l the soul of the dP.ceased from the momept of death because of the Constitutional position _and they have no 
onwards: ln ot}ler words,' the property is -reg~rded. as · ·doubt r.hut the pro\incin1 Legislatures 'will soon be called 
devolving, .at least, in a certain· sense, as ·a ~onsJderatlOn,. upon' to le~isllite in the same directi~~· . . 
lvr religious services to b~ performed b;r the hetr ~0 the. soul The l'aiuqcla1·~ think that the. defirutlo!l of ·Stri~hana 18 

of the deceased. Is time ripe to take away this h,a.sls of too extensive and that immovable property reeetved by 
the law of succession? I submit, not. Even at ~b~ pre· . a woman bY inherlt!}nce or at a partition o! by y;&Y of 
se~i dlly religion permeates ·every .phase of tll.e life· of a mnintenance, ot·herwis~ than in those cases m. whtch t~e 
Hindu, from' his birth up to his. deat~. and ev~n ther~ donor I'Qakes. an absolute gift,, s~ould not be mcluded 111 
alter. Anoth~r important respect m·which. the :mndu JJII t . litridhana. '.rhe ~-ordR "or hy any other, mode whatRr, 
appears to offer a peculiarity is that relatiOnship does no · ever" :;re toC> wide and should be aeletoo.• · 
~ese with death, nnd that the relati~nship contin~es after 1.'hey think that. while in ·movable property inherited , 
death . with' 'the soul· of the decea~ed. :r"hat 18 whot by fetnales •. thev ~Jiould ncquire absolute rights, the::o 
aecounts for,the feeling agains.t remarriage of widows. E~ed . should only hav~ a life !'state. in immovable proper_ty £•. · 

toda:v. this feeling persists to a very'la~ge extent .. A thtt -t.hcv_ huV'P. at.presen~. The Widow, daughter nnd mdowe!i 
pecuharity _is that marriage in. the Hmdu Law 15 ~~t a. dauf)'hter-in-law are 'made heirs simult.en~ously with. the 
contract, but the creation\ of a new status through rehgtou~ sou 1111d not a!ter him .a~ at present_ and they a.re g~ven 
cel:!l:O?~i.~,s This. CO!!$id!\lration aonstitutea not oply th11 

. .. . ~ 
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' 'laro~ shnr~s. ~:h~ Taluqdars ·think that the share c,£ tlie incorporate. in its provisioll6 apostasy. as a disqu,alifieation 

witfow aud ~he widow~d daughter·in-law should be equal for successton; Apostasy should not of course be ext~:nd. 
K. half of a bon's shure. , '£hey also think that the ed to converstons to creeds or sects of Hindu ori!!in su h 
daughters bhould only succce.d in the absence of a soh •and us Buddhism, Jnini~m., Sikhism, the Br•1limo Sa~aj tb 
that so~'s d1mghtcrJ whose fathers are dond should be Prurthana Samaj or the Arya. •Snmaj: ·Apostasy· s~ould 
placed iu the s~me position as. the da~ghters. Fu~hor · be taken to m1·an conversion of a Hindu tQI Islam, Chris
they object to. the (cmules me~ttoned bet~~ able to dtverl tinity, Zorosstrianism or atiy other religion of a non-Indilm 
portions of the property to thetr own families or to· stran· or 'non-Hindu ort!,-in, The definition o! Stridf:tau hns been 

· gers even w.hen the last owner hils left sons, who might improperly extended to beyond' what it .means in- th~ 
thus find themseives deprived of the larger shar~ of the present Hindu Law. The limited estate of the woman 
family propP.rty and might find undesirable strangers eo. · under the Hindu I,aw has been improperly abolished and 
s~arers with theUJ in, undivided properties, even in the simultauP.ous heil'ship of daughters und similar other 
family reaideot.ial house. f~mnlrs improjlerlv introduced. • 
, The general principle of ·law is that the right to mninte! • .The CommittP.e i f.eels that no new shares t? daughters", 

' uance .is net transferable and the Courts presume ·that it wtdows, daughtenHn·lnw, etc., shpuld be gtven bevond 
is only for !if~, yet the Bill, is making e. com~lete ,depar- ~ha! stands provid~d nn~er. ~he cunent Hi~du Law,' but" 
tare frcm this well-settled· principle and malung rtl(ht tlf . tt wtshr~ to make tt n Iiabthty of the deceased grand. 
every one possessing a cltim to maintennnce both herit- . futher's a~scts to provide for the pre;mnrrial(e maintenance · 
able and. transferable. · It. must not be forgotten that nnd nulrrt~ge of a pre-~eceased son ~ daut;(hter and for n 
wom~n iith11rit both tn their father's families as daughters auitnhl~ maintenance allowance to n widowed daughter. 
anl in their husband's families as widows while men in-law r.ut of the assets of her .deceased-father-in-law, Th~ 
i11herit ii1 their fathc,r's families but· have.' no share in Committee also feels that females should. under no eir
tbeir wife's f~milies. Further it falls lo sons alone to cnmslunces get· by inheritance any rights beyond a 
.uphold the trnditioi1s of the ~amily and to m'aintain their Wiciow's E~t~te e.s exist at present, hut. it wants this · 

. ow~ relatives ~nd dependents. It would be grossly unfair , to he clearly enncted that tl}e exjsting rights of daughters 
.jf a· widow or widowed· daughter-in-law gets for herself nnd other fenmlf:ls a~ propounded und~r th~ Geri~ral Hindu 
ahne what a sbn gets for the maintenance of his whole taw should not any how be abr.,~ated U!laer the authorit~ 

' fnmil.v .. Thus the. right given to women sho~ld, in fair- o£ nny local custom as does happen now at many places: 
l)ess not be co-exten&ive with those given to men. -The ' 
!not that women huve so far been unfairly treated, does 
not necessitate the unfair trentment of men in the future, 
t~nd Tnhtqdnrs would re~ord their most emphatic protest 
3gninst those provisions of the law which have. thst effect. 

gra. Province Za.minda.rs' Associ~tion; 
. · Allahabad , 

I have .the honour to say that the ~e.tter tfBB. placed 1 

before the Managing Committee meeting of the Associa
tion on the 21$t Mu1·ch, which appointed a Sub-Committee 
to consider the Whole matter and submit its views OD . 

. · behali of the Assoointion on the proposed Hind~ Iqtestate 
::>uccession Bill. _A meeting of the Sub-Committee wa~ 
held 9n the 27th April 1944 and it is definitely of opinion 
that ·the Bill introduces a new type of succession which is 
deadly oppos~d to the spirit of the ancient Hindu law. and 

1 
will create havoc in the Joint ns well as separate B;indu 
fHmilies. ·The· Committee think that the Bill is in ten· 
titmally and deliberately introducea to ruin •' the entire 
structure of the Hindu society and t~eir long standing 
civilization and culture. It is therefore definitely of 
opinion that the Bill should be summarily reji!Jlted and 
thrown a.wv.y and should never be brought on the Statue 
book. · , · 

1 
'' i! 

'Oudh Provincial Hindu Sabha 
The .o~dh Provincial Hind~ ~Iahasabha herebi acc,pts 

. the opllllon of tl.e Sub-Committe& appointed by the 
Sabha ·on the 24th February 1944 on the Hindu Cod~ 
Part I {Intestate Succession) l3iU. The opinion oi . the 
Sub-Committee is dated the 5th March 1944. The Sabha 
considers the provisions of the Bill on the Stridhan and 

, Succession to daughters as particularly objectionabie alld 
does not like the doh1g away of the present Hindu Law 
prov!sio~s •m the Hindu. Widows' Estate a'long with tha 
application thereof to the female heirs as at present pre· 
vails in th~ Hindu.Lt~w. •The extension of Stridlian and · 
the provisions for ihheritl}nce for the ·same are also~ very 
objectionable. Stridi:tan inheritance shoulil iri any case 
be regulated as though the woman owner concerned were 
rut intestute male. ' . 

AryaPratinidhi Sabha, U. P.,Lucklio~ 
We ~re · oppo~ed to the propcsed Hindu Code pt. I 

(lntestutc Succession) Bill and dee'ql it. high1y detrimenlal 
to the be~t· inter~sts of the Hindus on the following main 
grouncis:.J... · . ·"' _ · 

1. Secularization of the Pel'l\6ual Law of the Hindus 
bt\Sild on Shrutis nntl Smritis by a meagre Assembly cons
tit~te~ of qew Hindus e.nd some 1-j'on-Hindus, is ·highly 
ob1echonnhle. . , 
· 2. Piece-meal Legislation re~ardin~ 1 the mosl;'\compre

hensive arid .complicated pers~nallaw chiefly, based .on, 
Shastras, is most likely to undemine the ver.v roots of' 
the culture fouhded on VediCJ .Religion, .. , . 
· 8: 'rhe proposed hill is lik~ly t.o result in fragml:mtatio~ 
Qf ·propertieR and increaRe litigation nmongst· the Find us. 
· 4. Creation. of t~ew rights under the proposeil Bill i~ 

' not supported by an rec,ognised S~astric Authorities, 
!i. No e.tt11mpt ~eem~ to have been made to· obtain the 

opinion of the snecinlists well-versed in the Vedic Litera· 
ture )r to tl_xcludP ·'those who, are not .expected to know 
much about ·the Sha~tras of the Hindus. 

~. SoeiaJ. reli~ious nnd Cultural Laws of Hindus ne~d 
not, be ~ade a pawn of. Politics. . . 

7. 'l'be removal' of aoostasy nnd "ther ~ccepted. d·s· 
qnnlifieatiol'~ is Jikelv to umltiply rletrimental nctivit~ 
n'm(\llt!St the peo'nle Rfl'fctPd bv the new enachp,ent.. 

8. A )!rent numhPr o~ th~ .lillected Member~ of th~ 
Centrnl Leuislatnres nrP• n(\t in a no•itirm 'to partidpnte 
in t.hP consid~ration of the 'Proposed :RilT. ' '\ 

9. Hindus in ~renernl neYer demandeo the ennctment , 
of th~ ncl'l\onal, lnw into n •Pculnr code to he frnmed h~· 
~ome Hindus and N"n-Hindus. ' 
: 10.· The tln!!I'Bn.t bre11ch in t.he case ~f this Bill of the 
sahitnrv convention '1hnt in crmsiderntion of social mea· 
Sllres nffPcting OUr ~tmlmlmity on)y. 111embers beJongin~ 
to other communitbs ~hould not take pnrt·, is extremel:V 
re!!l'etable. , 1 

'For the reasons roteO. above it is stron!(l" uri!'ed ~hnt 
f1) the Rn11 ConmiitteE> be nissolve~. 12) the Intestate 
su-ccession ~ill h~ not pnssed into law. 

Report of the Sub-Committee, dated the 5th M~rch ·1944 Principal, Govt. San~krit College, Benares 
We believ~. the Bill introduces' too many' radical changes I have· t.h~ honour to ,inVite your att~ntion to -the views 

in the Hindu Law against the General desire of property ~!:>.:pressed by m~ in my letter No. S/599/TJI.2, dated ht 
owners and seems to have been introduced mainly to helvJ , Se,,temhet 1942 and\t<• SII:V. that while the amendment~ 
females against the llxisting .Hindu ideas in almost everf · rnaJu, ~o!Pe improvement in'. the OJi!rjnal Bill. it i~. fr.om 
w_ay and-it pays scant attention to tlie deep-rooted reli- the orthodox: p!lint .of view, 

111
ppn. to t~~.: snm.e obie.etion~ 

g10us, moral and ensenic ideals of the Hindu Society ~s tbe ]P.tter. Jnii~Pil th(' !lumber of dts~"nbnc1 mtntlt~~ : 
extending over centuries. It will lead to. undesirabl~ nnnencle~ to ~he Bill. itself. prove's thnt t.he. Bilf in fhe · 
fr~i'lmentation Of 'PrOperty, ·prl\\)tieal break Up of the Joint. nreRent fortt: is 'll!'l'eeilbl~· everl tfl VPrv few 'of t.h~ ~jO'I'In· 
H10.du faDU1y. and quarrel~ .. amon~; near :relatives by intro- tories 81'\d althoueh. manv of tbP obi4~Hon• rais('rl ~An·~l 
duemg too many new elauns. It does not e.s it should. ~0~~ otbe1. t~~. ~ns.ctP~ent 'ot the Bill will ea 11 ~e: wiM~ 

' I 
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!~lad dissatislactwu m the ort odox Hindu Community, up such codification piece-meul, but have not been able 

~io form· the majority of the ;Hindu population. who~y to shut their eyes to the necessity of amendmg the 
The =e.11ort of t.h~. Committee quotes a certain numbtll' ll1ll m the light of other sectiuus of the Hindu Law when 

~ 1e<fie l'assag:s wl~ch pr~ve thaL w?me.n as a class were they· come up for coditicatiou. The Joint Committee 
11cJuded from whwtance ll:.l the vedic times but consider however think that before this enactment comes into force. 
that' such passages 'a~ most may ?e. ta~en .tj> have laid th~ whole of .Hindu Law will hove been cod1lied and the 
down 11 rule of ~xclu.;10n from participatiOn m the Soma bdU'ing of one section upon another properly understood 
Juice , theY, ~ar?l~ support the the.ory of. exclus.ion from a.nd amending legislation introduced. '!'his is too optimis-
itJ]Jeritance. Th1s IS ~tra.nge reasonmg when the passage t1c and it would be better if the presenh legislation is held 
of satapatha Brahmana (!Y---4--.2-13) quoted by the Ill abeyance till the whole body of Hindu Law is codified 
Committee expressly meut10ns Daya (inherican<:e) from .and the coll'pteted Act is pl11ced before• a legislative 
wbillh women should be excluded: Nii.tmanas ca.nesa.tlj. na. assembly ""pecinlly elected on this issue and non-Hindu 
dayasya oanesa.te. When it is remembered that the representatives who would not generally have much know· 
h:crature trorn . whiah ihe passages have been quoted ere ledge of Hindu Sariptures, mtmners and customs ' nnu 
~1c~rdctul hooks noj con~erned with, legal rights of the whose revarence for them would be non·existent, excluded 
I:OIIIIDUllit.v, ,e. mere paumty ~f such passages cannot be from c>1stiug their weight by their votes. 
tt~ken to i!llply that ilw Ved1c seers contemplated at ·As regards the rights of the dt~ughter~ to inherit from 
Soci~ty in whieh women !Jad <'qual rights with the men. l)er parent as his agnate, l must firstly· s~;~y that to class 
Even on~ such passagP is sufficient, to give· an indication ·a. married daughter as a sagotrn of her parents is obn~:~xious 
of their view arid the or:thodox Indian ,opinion 1 cannot con- to the Hindu ~aw and even though. sucll .a definition i& 
template the modet·IIisea section of the population· to confined to inhel'itance only, it will lead to Jots of ruto· 
le"i>late on matters, which did not form an issue on malies and difficulties in other sections of the Hindu Law 
whlcb th~v . ll't!rc elilctPd to the Legislativ~ Assemblies. and 

1
should the1·e£ore be removed. 

The Bili p~ports to lay down one law of inheritance ·Tqe Hindu Jurists have always provided for the main· 
for all Hindu of British India, but British India is not tenance and marnage expenses of an unmarried daughter, 
:he whole .of luciia !lnd presence of seven hundred and on the ground that 1t was the duty of a sister's broiher 
xld of Indian states with t4eir varying laws and customs to see .~nat she was, properly married, hut have never 
~reate a diversity :whmh will be always detrimental to CIJUlltel!.anced t·he grantmg of inheritance rights to married 
Jmtv,' if thi~ sort of unifornnty is considered a· Summum . daughters. .!for oue thing the daugh~ers espeaially those 
Bon~m. .lt is therefore better if the people are allowed married several years before the intestate's tleath will find 
to be gorerr~ed by rule~ whwh they understand well and it very difficult to assess the total value of the moveable 
with which they have''been rr.ad(l familiar l);y the law as estutes o£ the deceased and suspicions about the amount 
idmini&tered by local! Court~·. - The Hindu la~givers have of property lett w':luld 'lead to prolonged and 'complitated 
ilwa)S recugnised \inity au1idst diversity and e. bro11d Iitigatwn, which will do no good ~o either party. Ao 
iJllrit of accominodation to !ocal· needs and .ideal evolu· reaurds· landed and housing property the danger of exces-
ion hns. ~ver been· eonsidered as quite consistent with si;e fragmentation as P-nch ·generation dies out will only 
l:md11 culture. The Hindu Society , as such has never. add to the 1 economie distress ·of the people, Instead o! 
lecn disrupted ou account of such diversity and u'nificn. n1aking the position of wom~n any th~ better.·. If the• 
ion of tht' iype suggested· is not: at all desirable. present aet confi,ues itself to the grantixfg the r1ght o.f 
The Ooirilnittee rllcon.zminds th't ~he locai Governments suacession • to the unmarried daughter, even to the extent 

kuld take up the devolutiou of agdcultura.l land by an ~f half the share of he~ brothers and similar rights con· 
uuctm~nt similar to the present Bill .. As there is no ferred on the widow, the mother ' and the widowed 
oostltutional Goyernn\ent in some of the most import- · ,daughter-in-law provided that th:se ·heirs would on!y 
nt proviuctl,~ at present and as a general eleation will be ·enjoy the ~sufruct of the propert1es granted to them .m 
1ecessary before. the proposed act is plaeed before them,, lieu of maintenance and, the corpus to, return to t~e fami~Y 
here is no 1 guarantee that the majority of popular repre· ·of the inteRt.ate after their deaths, the present needs Will 
entath·es in all province~ "!:ill ~e uniformly favourable to be amply fulfilled and t~e da.nger of. un~nd~ng litigatio?, 
~e propose!J legi~l:ltipn and the provincial acts that might which the present act 'fill surely brmg m 1ts wake WJII 
merge from the legislatures may . be as diverse as the be easily- avoided. 1 

1 

umber of provinces themselves. Unity. of this type wiU . As regards granting -of right of inheritance to· a,son in 
he~'efore always. remain, prohlema.ticai. and the Central his mother's Stridhana, suah a ·legislation is both gratui
:gislllture aS' at present constituted cannot be consid~'red tous and unnecessary. No seetion of Hindu populution 
1ate r.ompetenp to givo a lead to the p~ovinces,. espeCially has' ever agitated for ,the granting of such rights, and does 
s t?e system ,of ~and, tenure differs from· province to 'not consider it either fair or necessary to take a right 
rovmce., · • · · · , from wor.aen which they have been enjoying for 'genera· 
As regards the' most impoltant aspect of the Bill. vis. tions with perfect' good will and' consider this as an ins

lQ attenipt to remove disqualiliaations of women in· the 'tanctl where an abstract sense of justice makes it neces· 
:atier of inheritance, it might be stated that even iu sary to introduce legislation which is wholly unnecessary, 
.ngland sex equality iii this respect has been only very As regtr~ds other pointS, I am in general agreem.ent 
.tely introduced. Indeed the Administration of Estate 1 with the objections raised by MeS'srs. R. ~· Mukh~rJ~e, 
ct, whi()h abolished 'the ancient preference of the ma:~e . Lal Chand Navalrai, Nilakantha.:Oas and BalJnath BaJor1a, 
•er the female in -Englan.d was ,passed fu 1925 !Ill:~ th.Js who have ably presented the orthodox point of view and' 
as don~ when the standard of intellectual capacij;y m consider that the· pre·sent legislation should be dropped 
1e female had been r~ised beyond anything possi~le fu ·if for not' all .time, at least, till the majority of Hindn 
111 co~~try by a long- history of compulsory ~nd ''?mver~al . women in the country are educated and able to under
JucatJOn. As this has not been so far possible m Indlll, stand their own ,.rights and liabilities. 
legislation of this type is only putting the cart before ~he 

VISe and, placing rig~ts' in the ha~d~ of wome~ wht<:h 
ley are not only inc~pable of exerc1sm!il', . b~t w~1ch .w1ll 
lake th~m victims of saheming men resultin~ m ruma- · 
lU to, themselves. as well as their male relatives. Some 
I the ltoman Gatholic countries in the West and many· 
! the States in Ameriaa have their own laws. o~ ~ucces· 
00 an~ inheritance and their diversity is, not mlmlcal t.o 
leir national and cultural unity and it i~ d~ubtful If· 
!)'thing will be gained by the present le(P.slat~qn exc;pt 
Phenomenal inerease in the amount .. of I!t1gati~n, which 
' these· distressf1.1l .times will certainly br~ng rum to · t~e 
IUntry.side, ,alt~ough it may swell the_ mcome of t e 
~Vyers, • . 

Tb. ~ Joint Committee a; well as some individui~l m~m- · 
'l'S 'thereof !\.ave brushed aside the difficulty of .taking: 

' ! 

Shri Bharat Dharma Mahamandal, Benares. 
· Tll~ •Intestate Succession Bill is a legAl mov~ment 

affecting the fundamental beliefs and religious sacram~nt 
of the Simatani Hindus who form the ~ulk of the lnd1.an 
population ·and as such I this. All·!n~Ja .Representative 
AssociAtion of S:matani IDndus. believmg m Vedas ~nd 
other IDndu Scriptures register its strong .prote~t . agamst 
·the Bill and request you, to kindly subm1t. th1s. protest 
before the Government for fayourable con~1~era~on: 

2 W'th 11 viow' ttY place before those part1cmatmg m the 
pas~age' of the Bill the far-reaching. diRintep~ting effect or 
the socio-religious fabrics of the Hmdus! It ts v~ry. neces· . , 
sary to give rather a detailed though linef descnphon . of 
the tilDe-honoured Dharma (religion) . and Creed (Belief} 
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of the &na1aniRt Hindus acco~dipg to their Dhar~o.· been able to ovezyower .it since Satya·Y~ga-the beginnin~ , 
Shaetras, (Scriptures) because it is a misfortune that the! of ~he first cycle of the Yug~s .. ~ven m the Buddhi~t 
are innocently doing somethi~g .they know not due to the1r penod .when Emperors ~f Indu1- hke the <;treat Asboka nna 
lack of knowledge of the pnnc~ples ?f t~e hoary,Dharma ., the M1ghty. Su~hanw~ ~mb,rac~d Buddh1sm~yen, then, 
and culture of th& Hindus, while th1s ,BJ!l-tbe Intestate the moet s01entdie Reh!r!o~s so~10logy .of the Hmdus, based 
Succession-decisively affects the after·lif~ of E!indus-the on the unchallenged Va!dic pbilo~ophy,, remai.ned· as intact 
safegue.rdi,ng of, which is Oil)! of the ess~ntial obJects of th~ as ever. \Yhen, howeve~, Buddhism tr1ed ~ mterfe.re with 
religious .. sscraments and· the very life of the Sanatam the. autbonty o! the soc1al order of the Hindus, 1t IVO! 

Hindue. . . bamshed fro!" 1ts motherl~md. Even for centuriee during 
3. 'Dharma' nccor•!ing to the ideology of the Sanatamst the autocratic rule of the Mohammedan conquerors, the 

Hindus is that Divine Might of the Almighty which .holds· Mohammedan kings !ailed to cause any palpable harm to 
the universe and helps i~bo~h microcosm and macrocosm, this socio·religious . orgapisation. The · J ainism which is 
and the individuals or nations..J.to make ® ordered progress altogether a separate creed and has no faith in· the Vedas 

. in this as well as in the next world and to reach the realm . hiler accepted this social order and become a part land parcel 
of Heaven .• Every rule of Hindu· Dharma·Shastra and of Hinduism. f • .B'ut in the present British period of Godless 
mode of conduct prescribed by the, same has this main ,education, social disruption, moral degradation and spiri. 
object in view. It is universally accepted that the Hindus tual downfall, some revolutionary spirit has sprung up 

1 are in fact the pre·historic race of humanity · and 'have within the Hindu fold itself as a result of the. influence of 
. nlways regar4ed their I>harma-S~astra to have been revealed western thought and has led to the bringing forth of a 
from the above to t1!e Rishis-the. holy Sages of yore and group of ungenerous, unjuet, rabid and reckless ·reformists. 
not as 'man-made Laws' subject to changes by human.. ~ . . , . . , . .. . . 
agencies and secular powers. They regard their Dhsrma . 7. If tre present da,1 nd~m1s r~!ot-s of .lust1ce fin~ 1t 
to be Sanatan (Eternal) which cannot be subjected . to dtfficult tb compreh~n~ the .philosoplhcal bas1s of thelU.ndu 
modificationer· by human agencies or secular authoriti'es. Dharma Shastras, ~~ 1~ no fault of the laws th~mselves. 

4. The Vedas apd Shastras generally' make two· divi. 0~ the other band, 1t IS th~j'{ault of. the so·called e~ucated 
eipns of human Dharma-the one the ;ordinary, i.e .. , the Hindus who generally ~ow nothing abou,t th~1r own 
Sadharana Dharma; and the other i.e., the Special or the Dharma and .eul~ur~r ~t 1s ~ecauee of the material, .out
Vishesha Dharma. The Sadharana Dharma helps .equally look of the Clvn1zat10n m wh.wh they , ~av~ been. lbred, 
all, human beings, all eree,ds, all 'nations and all communi· brought up, educated ~ncl tramed 1\ll th~1r hfe. Thi~ can· 
ties through its various aspects. For examples-acts of not be,, ~herefore, a,vah~·reasonfor forcmg up.on'the .oldest 
Dana.Dharma, i.e., charity, Tapo·Dharma, i.s., aueterity, and spmtual!ymost advanced,race·o£ humm:uty_ a.code of 
Yajna·Dharma, i.e., sacrifices, Yoga-Sadhana, i.e.; devo. law on the hnes of .that possessed by other Nat10ns of the 
tiona! practices, Jnana·S~dhana, i.~., acquiring knowledge worl~··. :'he Re~or~1sts e~press cont,emp~ at what ~hey Ql!l 
of ~elf, ana other pious .actio,ns of body; mind and inner t~e P1t1able ph~ht of Hmdu wo~en w1th. regard to th~1r 
feehngs, such as truth, JUstice, mercy, love, unpretended- nght of succesmon, full ownership .and d1vor~e .. But m 
ness, rectitude, self.contro1 ten kinds.. of Ahimsa absence fact, as has already been remarked m the begmnmg, they 
of egoism, 'dispa9Sion towards objects of the sens;s paying 1n doing so only i)etray: their lamentable ignorance of the 
reverence to the seven classes ot elders, service '.to' the Hindu Dharma religion,. sociology, ideology. and culture. 
~uru, purity of mind and the body and Bha.kti, i.e., devo· It is .only 11mongst the .Hindus ,that t~e women are 
t1on to God; ali these come under the category of ·the wors~1pped as Godiless 1n all s~ages '?i life. • No other 
Sadharana Dharma. These principles· 'of Sadharana' nation of the world ,with all the women's rights of .equality; 
Dharrtla can be practised by,, and are beneficial to people freedom, succe9Sion, owner~hip, divorce, etCl.,· ·~tc., has 
of all nationalities, irrespective, of caste . creed and deno· ever shown so much t'espect to. woman as to' install her·. at 

. miitation all over the world. · . '. . . ' · .the venerable. position of Goddess. Th11 positiorl o{ Hindu 
.5. The Vish!!!ha Dharma (Speci,al Dharma) · means a women in married life Ia far superior to that of their sisters 1 

particular Dparma which ia applicable to sex/ (male and in other Nations of the world, nay, the lot of Indian women 
female), caste (such as_ the Brahmans. the Sudra11. etc.), inspite of their so-called disabilities is enormously better 
stages of life (sue~ ns Sanyas,...Garhasthya, etc.) and sub· t~u\n that of their sisters )n other Nations .who enjoy the 
cree~s such as Sbatva. DharmJl, Shakta Dharma, Vaishnava r1ghts of property, successlol,), freedom and d1vorctj, lltc. · lf 
Dhannn, etc. of the Varnnshrami Hindus {vho believe in statistics of the nations of the world with regard ~o the 
the. Vedae l)lld .Shastras. The Special Dharma.of the non· v:ariou~ rights enjoyed· by women and their consequences 

. ~ehevers of ·the Vedas, i.B., Avaidic Dharma, also comes could ev~r be available, the. above etatements coul<i be 
m the c~tegory of the Vishesha Dl;tarma-these are. suoh "amply supported. ·Any reform against the establishe.d 
as the J ama Dharma; B11uddha Dharmq, Christian Dharma, pr~cti~e in. ~he religious, social order of the prf!·histonc 
etc., . · . .. ' Hindu Nation oy means of sanction of law is . therefpre 

~· A~ for .the Visheshn Dharma of the Sanatiani Hindua bound to ,have 'its bitter reaction both 'for the Rulers and 
whiCh ts the . oldest Religion .of thei world, it consists, the ruled,, · · · 
among others, of the following:-(!) They believe in the \ 
Va~ashrama. (caste ~nd stages of life) order of their own 8: '~he Government should carefully take Into cons;dera· 

. particular soc1&1ogy .Protecte~ .as it ie by the four impregn·. tion the Religion . and the time-honoured V aidic c,i:lloure of 
able forts, The Hindu religtous sociology called Varna· the .Hindue, so the Bill relating to intest11te: succ\)ssion of 
shrama. Dharma is perfectly guarded . nnd fully protected the s.ana,tanist Hindus require. first the · careful study ·of• 
on all Sides by .the steel walls of the four impregnable forts the S1ddhan~ (Belief), of ~he nation about the occult go~· 

• of (1) Achar·V1chara Dharma, i.e., the rules <lf conduc~ er~ent·and the .occult law ap.d .order as proved by ~e1r· 
relatmg ~. mental and physi~al purity and inner spiritual philosophy <;>i rebirth and life after death. . They beheve 
culture; (u) Va~a· Dharma, u., the birth right of th~ that the Vedas and Shastras ·become revealed ,in our 
caste system~ (m) Aehrama. Dharma, i.e.,· the rules of J:lhara.tvarsha,- i.e., mortal world of l).tirs, ~he fotme'r direct· 
~onduct r:Iatmg. to the. four progressive religioils stages of ly and the ,latter indirectly from occult world for the good 
life and (r~:) Satltwa-Dharma, i.e., chastity of womanhood of humanity. Behind the Bharatvarsha-the material worl~ 
of a~ extreme nature .. It stands oil the granite roek oj the of ours, withit;t it and on all, sides' of it exists the mighty 
mamage ce~emony-ntuals and life-long religious conduct oc~ult wor~d and ,its divine· government. The Veda& and 
of the m~med co_uple. (2) .They believe in the Vedas and ;amdu. Sc~1ptures disclose that esch Brahmand (universe) 
o.ther scnptures, I.e., Smr1t1, Purana etc., as direct revela· mcluding 1ts solar system and different abodes has its oWD" 
t!Ons from the oc9ult world, (3) They believe in the exiet- sepa,rate' occult '. organisation and . government. E~ch 
ence of the mighty occult world, Its government and occult ~rahmand~t has 1ts creative, preservative. and deStructtve 
offi~-be~rers sue~ !Is Rishis,. Devas, Pitris, etc. (4) They h1gh occult agencies. fl'hese !)odheads ·respectively ~e , 
belie~e In the D1vme Law of Karma, i.e., actions and Bhagwan Brahma, Bhagwan Vishnu and Bhagwan Sh1Vl 
react10:US of the material body, Mana (mind) and Buddhi who are the direct. representatives of the Supreme Lord. 
(consctousne~~ faculty), as well as Sanskara, i.B., the eeed They ar!l ,three highest Godheads and. are indestruetible. 
0! Karma. (o) They believe in re-birth and the importance 'The -government bf .the occ~t world has three big depart
ox Shraddha and other ceremonies like''Tarpana t · t d 
order to help the departed s~, and so on. No' ID:g'', : men s, and occult ·High Office;bearers of several grJ.des ~~~ 
Government and no outwarp. br inward force has hithertO several classes for maintail$g law and order in both nne· 

roc~sm and macrocosp of creation. . , ' 
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, 10. Bhagwari Manu is one of the important high office 1 • · · 
bearers of the occult government who is considered 00 b • •el~h~•m t~ achieve the highest spiritual nttainments, nnd 
the Time-keeper of our univel'!l6, and the rinci a\ Law~' 8,~Jt ~.g ,that deters him from !his onward march is a 
¢ver of the Hindus and by His will the Dh~rm/sh t SI~ .. lhe whcJle soc.al ~tl'Ucture of the n:ndus, tht~ duties 
are revealed in .the hearts of the Savants in the as rrs enJOined f~r tJ:tem to be performed during the various 
period of the creation. · Bhaawan · Yama-Dh r ;a; Y st~geh of life, m flc.t every routine of their life and actions 
who is another occult'High office-bearer has di:e~a;o~t"i w et er m~:lta\ or physical, the laws of their maiTiage 
over Pitri' Loka-.the ordinary. Heaven, Narnka Loka-the :~rtmeut_, those of. succession! and· even the rules _reh1tin_g 
Hell and occult control over our mortal world th Bh • t· . 0

. seqmes-~11 .. mm, at _helpmg them omn~rds m t.h£'1r 
msha. Bhagwan Dharma-Raj is the Rec~rd-~eepe~ro.of 1~1 ~£1 e~~ for ~pmtu~ nttamments. . 
the Karmas (actions of body, speech, mind· and intellect) take~ the· ~til rela~m~ to Intes!nte succession Jut<' not 
of the jivas. He. ·sends the departed jivas to several . att.e 8 a o~·e prmmples into consideration and hus 
sections of Naraka Loka (Hell)' which is 8 kind of jail of suc:p~d to

1
,mtroduce a novel and un,religious order of 

reformatory inst.tution ot n mortal king for undergo'llg the ~dn. the~·des, lf thi~ kind of lnw. till enforced on 
suffering .as the adequate punishm. ~nt for their misdeeds, the hnpp;famiflr ruh~{e toma~ struct~re will be s~atterM,, 
or to vartous gt•ades of Swarga (Heaven) for eqjoying restless .. ~ e 0 t e Hindus. w1ll be upset, mstnble, 
merited rewards. for their good deeds in farm ,0f pleasure 'la.w-madeu:splh u_al a~d utt~rl~ miserable. The so-called 
and differen~ pades of. happine~s in those abodes. Bhagwan doom the fi~:no7~s ~~ tear t e p~operty h~to pieces and 
Dharma·RnJ Is practically the central authority· anrl all ivin r' a 8

· .us of the ~du family once for 
orgauiser of the A.wagamanchakra, i.e. :the cycle of birth du~egouts~de~e toto ~actlone and _friCtiOns as well as intro
aud death.:,..of coming into the mortal w~rld and again goin~. 'rhus cut ut th 8 are the f~ily property. The Bill will 
to the occult world. Ail Qffice-bearer9 and governors of · Dharma) by le~ ~e':Y r~o: of e_·Hindu Religion (Special 
the occult world including these two are rep1aced by ~,~, different castes ~~m~r!'d:r-:amages between P.er~ons of 
fresh set of p.ersonal~ties in every Manwantar!l., i.e., the pu~ity of .the spiritual race f ~ there~y un~ermmmg the 
cycle of 306720000 human yetj.rs. . ' . the Dharma- of the Hindu o l~mbmty. No outrage on 

11. The mortal world, the Bharatv"arsha is. the .centre of 1 the enactment of this kinds 0~~~r Ji .e lll~re. shocking 
1
thud 

th~ Awagaman~cha~_. · i:e., co;ning and g9ing _cycle main- by .the Bill. , e g~ous 8
" contemp ~te 

tamed . under the D1vm~ Law and,_order, It 1s the place . 15 .. Lastly, such enforced ena.otw'eut would be a dire.:t 
of better state of progress for the Jlyas. ',Here Karma can vwlat10n of the most solemn Royal Proclamat' 0 f E 
be freely performed by the human being to improve his or . VicMria of Bltssed memory in the m tt I n ~ ~p;ess 
her lot as well as to\ help the Naimittik Pit.ris . or· the neutrality to be strictly maintam· ed amonag tehre do'£! re 1tgtousd 
darted • t · th' d' h S hK . · ·.. 1erenan ep . auces ore m ell' onwar. · ID:!Irc . . u~ arm a~, vario?s subJ~~ts of ~ndia which bears repetition las often a& 
as help the departed ancestors are known as Shraddha occas1ons ar1~e, Runs Her Most Uraciou M ·· st • 

.Karmas. They 1 call b~ perfot;m~d only by ce~ain. dire~t sacred assurunce ;_:_':* * ¥ }<',r.,uly retyi~g 0~~et!e! 
.male descendants, t.e., who are m clos? blo?d relationship on t)le truth of Christianity, und acknowledging with gQBti
to the de~art.e.d. They are/ cl~ar~y descr1bed m the Dha:ma tude th.e sola?e of religion, we disclaim alike the right and 
_Shastras (Scriptures).. And 1t 1s on .them .that the rtght the des1re to unpose our convictions 00 any of our sub'ects. 
10 prope;ty of the depa:ted ~evolves m order of closenes& We decl~re i~ to be our royal will and pleasur\l that Jnone 
of the drr~ct blood relatiOnship. . , ' be anywise favoured, none molested or disquieted by 

1~. Thus the creed of Sanatanlst . Hindus. ~egard!ng t·eason of theil; religious iaith or observances, but th~t all 
R?b,irth and Shraddha desen;es ~ carefu~ ?o~~1derat10n alike, enJoy th_e equal. and impartial protection of the law;, 

,With reference to the most sc1entifi.c Rehg1ous Law of and we do str~etly charge and enjoin all those who may be 
S~9c~ssi~ that the Varnashr~~a ~oci?logy ca:n boast,of as .in auth.ority unde~ ~s that they abstain from all int.erfer· 
bemg theu own. and most, $upenor to all other laws of ence ~1th the rebgu:ms belief or worship of any. of our 
,succession prevalent in o~her nations of the world. The subjects Ol\ pain of our highest displeasure". The same 
guiding principle is tlie advancemenu.' of. the Jiva, the solacing and impartial sentiment 'found an echo in the 
Soul from· hlimanity ,through the help pf Dharma and t~e Imperial Mes.sage of Her .(jracious Majesty's worthy son 
perfbrmance of religious. sacraments that lead' to the pro~ King Edward 'V ll to Princes and Peoples of India in 1908 
pitiation of the. Occult Governors with whose direct ,or which is stiU i·iuging. throughout the length and breadth o[ 
indirect help alone the onwat·d mar'ch. ~an be maintained. this Holy lan4:-"No·man~ among my subjects, has been 
All possessions and property therefore of an individual are I favoll!'ed, molested or disquieted by reason of his religious 
accordingly inherited, by one who is nearest nex~ to him in belief ~r worship. · All men epjoyed protection of the law. 
seed and blood relationship ·arid who• can. according to The law ,itself has been admini~tered withoub disrespect to 
Dharma Shastras perform the Shraddha ceremony for. the · creed or caste· or to . usages and, ideal!. · rooted in yo11r 
peaceful comforts of the deceased in the Pitri Loka- civilization; it)tas been simplified in .form, and its machi
Ordinary H~aven, Narak Loka-Hell and Preta Loka-:- nery adjusted to the requirements of ancient communities 
Ghost world. ·It is with 'this double criterion that the slowly entering a new world". * * ·•. "Ever since ~e 
order of succession has been laid ·down ~n t4e Hindu welfare of India was confided to us it has been held as a 
Dharma· Shastras with only limited rights over property 1 sacred trust by our · Hoyal House and . Line. In 1858, 
for women who as pai:t and parcel of their husbands have Queen Victoria, of revered memory, . solemnly declared 
llo separate owhership q£ thei).' own. , The ownership in the herself bound to her Indian subjects by the same obligations 
.property of· her deceased husband, therefore, in the ' of duty as to all her other subject~, and she assured w 
absence of certain nearer lieirs rests in th~ widow for her them religious freedom and the equal and impurtial protec. 
life time only.• Then it reverts ~o the nex~ in the seed and tion of the' law"' * * • · • . 
blo?d. relationship to th~ last fu~l owner ( dec~~sed. male) 16. In conclusion,. the Bill aims at striking at the very 
as 1t .1s the latter wl!o IS closer m blood relatJOnt>'bip and root of the Sanatan Dharma, Varnashram Dharma and thetr 
who ~s co~sequently competent to perform t?e Shraddha religious sociolOgy. I1 passed into Act, the Bill will play 
sacrament m favour of the deceased-the last male owner w1told havoc and cast unforseen misery on the Sanatani 
of the property and other departed, ancestors. Hindus. Moreover ~he present times hardly warrante such 

18. Similarly daug.hters arid sisters who', are· married ·drastic c~anges ~disrupting the.loy.al,•. G~-fearinf. a?d a 
and_ ~onseque~tly ~hose Gotras have thue '8Ccording to the, peac.e-lov10g soc1ety and. throwmg It olf 1ts gear. It IS the 
Rehg~ous rights and Pivhie 'Law of the Occult Government passmg of such ·few' acts 10 the past few years that has been 
of Pitri Loka bec

1

ome merged with the Gotras . of their respo?sible for tho estranged relation _bet"Yeen the Sana~n· 
husbnnds. have little chances of succ!lssion except for the lst J!mdus and the Government and. It w~ only be statmg 
reason of blood: relationship in the abs~m~ of any Jther th~ ?are fact that the t~ue. Sanat_amst Hmdus whQ xegar.d 

,nearer blood relation who is competent to p1:1rform :the relig1on dearer than therr lives .will. from the core of thetr 
sacred Shraddha ceremony for the deceased last' male heart hate and consider as t~~J.r. bthe;est enemy the ~
owner or other' ancestors. The llindu Dharma Shastras .culled Reformer, Lender, Pobt1cal Soc.Iety or an Authonty 
have evolved a most scientific law of succession based on that will lend nny support to· the passmg of such an act 
consideration of not ,only worldly. happiness . out also . 'l}'hich to all ~tents and purposes ar? .!llea?t to ~t~t the 

'comfort in after, life and al,so of spiritual adyancement of nation's onward progress by undermmmg ~~~ relig~ous. and 
tlte owner of the· property. In iact the whole life of a social order. For the reasons ~hove, I a~ destred to reg~ster 
Hindu ·is according j;o Dharma-Shastraa sb moulded as j;o a most vehement protest Skamst the ,Bill and respectfully 

. ' .. ' : . ~ , 



submlt that it will be for the goGd of both the r~lers ~nd 
the ruled· that the Bill ,be rejected before dtscu~sJOn 
on the floor of the Assembly. 

Secretary Stri Samaj, Lakhimpur Kheri 
As au~horised by the Arya Stri Samaj, Lukhimpur 

h.'heri, I ~ereby beg to convey the opinion of the said Stri 
Snmnj as embodied in the f~llowing 1esolutions adopted in · 
the ;pecial meeting of the. said Samnj, held on 29th AprU 
1!144 in the Arya Snmaj Mnndir, under. the presidentship 
of (1\.frs.) · Sushila Devi .Johri, B.A., T.D.. (Dubliu) 
F.R.G.S., '(J1ndon). · . 

1.. That the Aryn Stri Samaj of Lakhimpur. Kheri, is or 
opinion that The 'Rao Committee should continue to work 
till Hindu Intestate Succession Bill and Hindu Marriage 
Bill are passed into. Law by, the Central ·Legislative 
A~semblv.. · 
· 2. Th~t the Arya Stri Samaj of Lakhimpur is of opinion 
that the aforesaid enactment~ are netiessary for the ad· 
vancement of the Hindu Society.. . · , . 
. For the aforesaid reasons the Stri Snmaj requests that 
the bi:Is be enacted into law. 

Eesolutions against the Bill 
The following identical resolutions were pns~ed at One 

t.housand and twelve (1012) public meet.ings held at various 
places in the United.Piovinees' whic~ are specified· in 
AnnP.xure A. · 

Resolution No. 1 . 

' ' Go~akhpur; .swarj, . Gorakhpur; Bhanpar, Gorakbpor·· 
, Lehna, Sultan pur; Daunkaghat, Faizaba.d; Sawarud1~~' 
~aizabad;, l3~nares; Assi, Benares; Kotana, 1\Ieeru~: 
l:lohangimJ, uorakhpur; Laukher,, Mu~affarnarrer· Bennre : 
Nehiyan, Banares, Bashan, Aligarh; Ombalt' Gorakhpus: 
Kedera, ~eer\lt; ~arusaini, Aligarh; Badhu;a, Behraich: 
Bargaadh1, Behrmch; Basudhambairapur, Behraich: 
Nagwa, Ballia; .Hadhi, Gorakhpur; Shitalagali, • Benares: 
l3anin1'ura, ·:Meerut; l'adan1a l'ara, ~Jeerut; Meerut· Mori: 
para; (Meer~t); Khnirkaun, Meerut; Bim Kuan ~Ieerut· 
Thatuwara, Meerut; Meerut City; Bahadurp~, Aiam: 
gr:th; Nemarad, Aznmgarh; .~athanrao, Azamgart,; 
Pn·eapur, Aza.mgarh; Hasanpur, · Azamgarh; Sekhptir 
Azamgarh( Nemraj, Azamgarh; Sukalpatti: · Alam: 
gurh; • Gurmeta, . Azamgarh; Pachma Ballin. 
Smneri, Ballin; Muhmadpur,· Ballia.; Taplipur: 
~znmgarh; Bhalrai, Azamgarh; Chehta, Azamgarh. Khan
pur, Bhagatpati, Azamgnrh~ Kahasoth, Azamgarh; Bihuni, 
Meerut; Meerut Cantt.; Mawnna,· Meerut; Satoha 
Bullandshar; Champabat, Almorab; Golagoparn Khiri' 1 

Golagokarn; (Khiri), Barhalganj. Gorakhpur;'~ 'Jasraua' 
Almorah; Pohila, GQrakhpur; Barhaganj, Gorakhpur: 
Sannuli, Bara Banki; Merwnra, Barabanki; Kanhawa.J?ur' 
Bara Banki; Fatehpur; Dampur, Bulandsbanr; Jamtha' 
Gonda; Iilierohatana, Meerut; Kirtbal, ·Meerut; Bhatni:· 
pur,· Gorakhpur; Najibahabad, Bijnor; Benares; Benares· 
Vindhachal, Mirza pur; Singhai, Khiri; Chatia; Bhawana'· 
,Kalan, Meerut; Nisagar, Bareilly;'Manikpur Bisu, Etawah: 
Ta!wara1 Hoshiurpur; Chuluha, Bareillyi Palia, Azamg:i.rh; 
ShlvoanJ, Cawnpore; Latusbi Road; Lucknow;. Shatangher
pur, Allahabad; Arjunpur, Banda; .LuMrserai, Meerut; 
Banj~ Bazar, Gor,akhpur; Nakanjha, Goro.khP,ur; BarhaJ, 

·This meeti!lg ,rrisolves that as in its . considered view Gorakhpur; Dilasptir, Gorakhpur, Karmaha, ·aotakhpur; 
neither the.Governmeut of India nqr any of the l!rovinch\1 Maharaj 'Ganj, Gorakhpur; Amrunia Bazar, Gorakhpur; 
Governments does' posse'ss or has at any time possessed' Chaunpat, AlmQrah; J apnagar, Gorakhpur; Khilmhar, 

, any right to legi~late upon ·matters 
1
of priYate.lnws of the Jhansi; Gorn, · GorRkhpur; Matuun Chauhali, Gazipur; 

. Hindu$, the present ,policy of• the Government of India of Behrampnr, · Azamgarh; Shi"{ Ratanganj, Rai Bareillv; 
modifying ·Hinqu Lnw through the agency of the Centr~:~l Jaisinghpur,· Azamgnrh; Devgai·h, Gornkhpur; Matipra, 
Legislature specjally under its· present form and constitution Gorakhpur; Ghughuli~ 'Gorakhpul"; Ghughali, Gorttkhpur; 
is moat reprehe!'sible an_d its contemplated action th,ereon Syarli~ Bullundshahr; Basanpur, .· · Gorakhpur'; Banhata., 
ultra. 11{res. ' Behra1ch; Behgam, Jl~hraich; .Sarsa, Behraich; Gurdenia· 
Reselution No. 2. , pur, Behraich; Lnlpur, Behraich; Chhitkehna, Behrai~h; 

· .· 'J.'his meeting further resolves (a) that without prejudice tlnrbehaa, . Behraich; Barlia, Behraich; Kamolia, 
to the contents of the first resolption, the action o! the ~eh~aich i Sa vera, Behraich; .Brah~al, ~enares; · Lah~, 
Government of Indin in constituting the Hindu •Lnw Uaz1pur; Devpur, Gorakhpur; Nam, Gorakhpur;, Ass1, 
Committee for the preparation and drafting of the Hindu Benures; ,Sirsaganj, Manpuri; · Tajpur, Gazipur; Kunjal· 
Code is fully unwtfl·rnnted· and unjustifiable; (h) That .tho: pur, Muttra; Jait.i, Muttra; Sadabad, Muttta; Kursandl\, 

'Hindu Intestate Succession 'Bill and the Hindu Marriage Muttro.; Jasur, M1,1ttra·; Bagignn~ Hardoi· Goria Um\\ll· 
Bill contain so many provisions quite opposite to the spirit pur'. Azamg.ar~; Dashashatmeclh, . Benar~s; ~arauli, 
and letter of the Dharmashastra and detrimental to tho Balhn; Nnsitt•, Muttra; Bennres; · Sarurpur, Meerut; 
Hindu culture and civilisation, that Government should b€1 K~r:npur, Dehrn Dun; Aruna Bazar, Gorakhpur· Sika.nd· . 
asked to withdraw bo~ of. these bills and abandon, any pur, Bnsti;·Lalgnnj, Basti; Oola Gorakhnath Khhi Hhiti,' 
further attempt of leg•slatmg upon any subject of' the ~za~ngarh;. Shakarpu,r,. Gaiipur; Ramgarh, G~ipur; 
Hindu law·' · . · · · r SI~sJ, Bast.; Pataganh, Jlaun; Pala, Aligarh:; Jaiganj, 

.. -- 1 · · . Ahgnrh_; . Snhuakol, Gorakhpur; Jogima; (J:orakhpur; . 
. • ANNEXURE A · • Davkah-V1shuupur, Azal)lpur; Sli.ehroj, Azamgarh; Takal'i· 
Hajipur,, Mirzapur; Chauk, Mirzapur; Hiwe.lai, JlUl', ~~amg~rh; .Barsthau, Azamgarh; Sidha,! Azamgarb; 

j!irzapur; Lawa, Mirzapur;· Talab Adnlhar, 'Mirz!1pur;, J~rkhi, :Agr11; P1palmandi, !gra; · Tirha, Farukhabad; , 
Shahabaa, I Farrukhabad; Gorakh'pur; Muttra; Lebhi, fp·orn, · Farukhabad; Chindhkhapur, Farukhabad; 
Benarss; Tikarna, Meerut; Radhal,' Aligarh; Tajopore, r;rbhukha, Farukhabad; Phagush, Farukhabad; Fatehp._ur, 
Azamgarh; Gursanya, Jhansi; Chandausi Murndabad· l\.ashpur, Farukhabad; Para, Farukhabad; Mahillapur, 
Bam~1ihathar, Allahabad; S.aghi, Banda; Saclhi, Banda: .~~w.ukhabacl; Kaluhaspur· Farukhabad; Sisi1 Farukhabad; 
Bm1aH:ha, ·Bepares; Sharie, Gorakhpur; Kasila, Gorakh· , IIbt! Farukho.bad; Bhumna, Farukhabad; Khanjagram, 
p~; Muttr~~ Brindaban, Muttra; Palla Azamgarh, Gazipur; ~itapur; Nisithi, Meerut.; Barnitha, M:erut; 
Jal!lAun •. Azamgarh; Khajinabar, Azamgarh; Khangpur· NawabganJ 'C!nnao; Bara, Azanigarh; Ad'ri Gaumb, Azam·_ 
JlJgtp.,hi, Azamgnrh; Jalulpur, Azamgurh; KaltroaJanr· · ga~h~ ·so~Hldih, Azamgarh; Rurdna, ·Azamgarh; · Bhujli 
k~m, Azamgarh; Jhamalpur-Qaoudpur,, Azam<>arh; Mn:zapur, Jakhan, Debra Dun; Jakhan,. Debra Dun; 

'Naray!lnpur, A.zamgarh;_Haripur, Azamgarh; J:gali,, -Penn~pur, Gorakhpu~; Bhasadahar . Baz~r, Gorakhpur; 
~arpgarh; Salipur, Azamgarh; Kl:(iri~otha, Azarr.garh; Gaur;)'a Ghat, G;orakhpur; Berlnpur, F111Zabad; Kedero, 
S1talpur, Azamgarh; Ashurali, Azamgarh; Muttra; Jubbul- Farrukhabad; Dh1dya, Farrukh~bad; Khama, Farukhabad; . 
pore, Shajahanv.ur; Madhuna Azamgarb · Lalanpur Sanda, Farukhabad; Numm, Farukhabad · Sakholi · 
Azamgarh; Usakhyrwa, Azamgarlr; Harkhap~a,- Azarn: Fm·u~h~bad; Ba~n~arpur, Farukhabad; Kinora: Farukha: 
garb; Gadarua, Azamgarb; Piparta, Azamgarh; 'Janium- bnd; Btsalpur. Pthbhlt; ~horya, Pilibhit; Kliargajpur, 
pari, Azamgarh; Sayonara, Azamgarh; Bazar Goshali ~zltmgarh; LKucknow; BaJpakhira, Bareilly; Kalya.npur, 
Azamgarh; Na~arhani, . Azamgarh; Kakriherdiklar' , u 8?Jur;, alyan~ur, Sultanpur~ . Tarkeshwar ·Bazar, 

. Azamgarh; .Golkhapur, Azamgarh~ Lakura Aze.mgarh; , ~~g\ x~~·UI',. Fadiznbad; Jainap.ur, Faizabad; Malipur. 
Behrampur, Azamgarh; Aunti Azamgarh· t Paryagpur . mzn a ' Ite)hba i Agrn; Fulldh, Fnrrukhabad· Behara· 
Az~mgarh; Parsrampur, Azamg~rli; Sikron;, ,Azamgarh; P~~· Far~ukhnbnd; Alhar •. Farrukhab,ad; Salah~ddinpur,' 
Par1par;mpur, Aillmgarh; Mehau Bareilly; Rai Bareilly; }ruzubad, Murhamb, Fmzaha.d! · Kurminni, Fa;zabad; 
R~-mb1, 1.luzuf!JIJ~ager: Paharajpur, , Aligarh; Knduli, ~ka~~erp~r, Farrukhabad; Sh~r1 Na~ar, Basti; Kataundh,· ' 
~bgarh; ~1merdhan, Ahgarli; Udembra, Aligarh; Jaswant Bas~~: ,_feJAshwar .~ath, ~ast•.~ Sherusa, Basti; Sikrita, 
~a~~r, D1st. Etawah; Kankhel, Saharanpur; Sahare.npur; Kaih't endntlma~~l; Bash; N1lu!, Basti; Kakarhi, Basti; 
TeJsmgh Khera, Unao; Banspa.-, Gprakhpur; Bardalgan], Ch ~ uhur, Bast~; Y?P~:V~, Basti; Pnrodia, Basti; ~ 

an ~.r ar, B11sh; ~tthm•, Basti;, Pakman, Basti; 
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Dcveriayugunj, ~asti; ·Koni, .Basti; ~~thmar, 'ria$~; Goudi; Durgapur, Gonda; Khaupur, Goudn: -Audebi. 
Ja>hor Bash; BJSrnpur, Bast1; Mukhthspur, Bustt; Gonda; ·Bhngohar, Gonda; Bhubudharu. 6oudu: Josi111. 
Dhvhu~a. Basti; ~aJpur,. Basti; ~arari, l:lasti; Ghugali, · Gonda; Gada uti, Gonda; Dhunauli, GuuQda; Pohiltl, 
Gorakhpur: Mahasm, Bast1; Mahuh, B~sti; Ghorahi, Rast:i; Uornkhpur, Sh,nhpur, Ballin; llmn!Jur l'tmitur. Gorttkhpur, 
pannapur, G?ruk~pur; Thu~na1 Bash;. Kntka,. Bast~; Tela, Allahabad; ~Inu, Basti; Pulkinn. l:lttllin; o,,rhiu, 
Korari, lkstt; Deh;au, . Dnstt; Aot:btl'"• Bustt; Bnlht, oulandsher; Lnshimpur, Bulnndsher: Channnri, Bulund· 
Basti; Sarhara, Bastt; Mttra~pur, Aznmgarh; :\Ianduri, sher; Dnrgntran, Bulnndsher; j\urluliiJlUr 1\ul.•n. llulund· 
Azumgarh; Jagdishpur •. Bast~; Mundekhu Bazaar, Busti; ~ber: · Ichhawui'i, Bulandsher. Khnnpur, l!ulundshcr: 
llunk3uri Kalun·, Busb; Ma1ssa, Bnsti; ll!andok, Basti; Shekhnpurn, Bulnndsher; Ourahali, Bulnndsher: I\irtnn 
SP-tlllj, L'•nl'npore; Beramh, Mirzapur; Kumisia, Cawn- Bhnwnn, Muzznffarnngar; J,aukh, :\fu?.znff:trnagnr, ::oinrhi. 
pore, Sult~npu~. Furrukhabud; ~ahri, 1\Iuzaffnrnnger; Bnllia; Chachhpra, Ballia; Lillin, Farukhabrid; Rnrnhppt· 
Basirpur, Furukhabad i.,Jun;ba Han • Ram, .Azamgarh; 1lunkhet, Fnrukhabad; Hnthras, Aligurh; lluniiichupra. 
Kuson, Etah; Bashali, Aligarh; , Shyamari, Ali{(nrh; fiornkhpur; Bulnndliher; Bulandsher: Gosarigunj, · ~Iirza· 
Horakhpur;: Gowardhan, 1\Iuttra;• Govardhan, ,· :\Iuttra; p1~1·; Ganjargnnj, Mirzapur; Sukaljhn, Mirzo1pur; Ju~riJthnt. 
Chhorpu~, Gazipur• Kundeshar, Gazipur; Lotdhnpur, ~f·r~;upur; RnlJlpur, Mirzapur: Luldigi, Wrznpur; .Muhunt 
Gazipur; Birpur, G11zipur; Sherpur, (Chotta), Gazipur; Easunal, Mirza pur, Baliada. Mirzilpnr; l\f~hrori, Mir7.npur; 
,Shamar, Gszipur; Ja~llll'l, Meerut;· Mahabatpur, Meerut; Dann!!a~. :!.Iirzupi•r: -Tanidhim, Mirza pur;. Gajia, Mirzu. 
Baraut ... Mferut; Baraut, -Meerut; Sampur, Unao, Busia- • pur; Danjighat, Mirzapur; Purani Bujnrjn, Mn:-znpur; 
pur, Fan-ukhabad; Bahiyapur, Farrul)habad; Banpur, Ba~hi, - :lfirzapm; 'Balihara, 1\firznpur; 1lambulus, 
Basti; Tirha, Farrukhabad;, Tilol:i, Gorakhpur; Ram :llkzapur;. Saipur, Mirzapur; Madimn, Bharatpur, 
:~3gar; (Suras), Gorakhpur; Gur Sahaiganj, Farukho.bad; Mehdan, · Bharut.pur; Damalganj, Mirzap\tr; l\fnrwa, 
Dhimiapur, Farrukhabad; Nai Basti, Farrukhabad; Palta· ·Bhnrntpur; G~j::n!1d, Mirznpur.; Gnjanml. Mirza· 
pura, Farrukhabad; Sara.i Miran, Kanaujt · Badaun; pur; Katra, Mirzapur; G1mram, l\Iirznpur; Rntanganj, 
Sameri, Badaun;. Bahrala. Badaun·;. Asildpur, Badaun; 1\firzapur; Ramepur, ~irzapur; Chnmra, Bhnratpur; 
Rajapur, Bapda; Karaundikalan, ~anda; .Tajplir, Gharma~. Bharailpnr; Damalganj, Mirv.npur; Gnpnlrur. 
Farrukhabad; Ranbar Nagar, Farrukhabad; Kusha, Mirzapur; · D)1armai, Mirzapui; :\Iirsagali, :llinupur; 
Jaunpur; Kusho.ha, Jaunpur; Ghansyampur Jaun- .Mttakani.li, )lirzapur; Gharsar, Mirzupur; Sohari, 
pur; Basepur, Jaunpur;' . Kuhiml;m, 'Jaunpur; Mirzapur; . Dadiram, .!IIirznpur; Buranath, 1\lirzll· 
Besada, Muzaffaruager-; Bhedevra, .Ja\lnpur, Umapur; .pur; Chetganj, Mirzapur; Durgudeni, • Mirzavur; 
Aznn;garh; ~ausapur, Aznni.garh; Tilhat, Shajehnpur; Bhawanipur; .Mo_ndir, Benar~s; B~u<lbum, Mirzupur; 
llurki, Sahamnpur; Mandola; Meerut; Jhadina, Meerut; Bu11delkhand, Mtrzapur; GurhiLI, · Mtrzapur; Bantabnd, 
Jasoi, Muzaffarnagar;'· Jamuani, Gorakhpur; Duboli, · Mirzapur; Ganeshgani; Mir'znpur; Gungbat; 11Jirzupur; 
G?rakhpu1:;' Manihari, Gorakhpore; Chera, Gorakhpore; 'Pasarra, Mirza pur: Bari~ghat, Mirt.npur ' .. Ganghat,, :l'lirzu· 
KIShreganJ, Gorakhpore; Echanna, Gorakhpore;• .Kauria,, pur; .. Saketmochnn, M1rznpur; .Malabttuna, M1rzapur; 
Gorakhpore; Marauvi, Gorakbpore; Sanirao .'Gorak\!.pore · Ramipafi, Mirza pur; l!'atahi. Mirza pur; Amghat, Mirznpur: 
Haria, Gorakhpore; Pakra, Farrukhabad.' Kucha Far: Pari, Mirzapur; JuRhnr, ~firznpur; Rantali, Mirznpur; 
rukhabad; Nangapura, Farrukhabad ;Ra~alp)lre, Fari-ukha- Kho.nirin, 1\firzapur; Dhursunnr, Mirza pur; Puccaghnt, 
bad; Baniani, Farrukhnbad; Tehardhu Farrukhabad · . Mirzapur; Tulsi, .Mirza11ur; Snkethaghnt, Mirzopur; Fuiza· 
Bargarub, Furtukhabad; Larpur,. Farrukhabad·· Gauria~ bnd; .ll'aizabad,.Jhauri; Nempur, Faizabad; Gra.mbhikhpuri, 
J•ur, fan-ukhabad; Tandua, .torakltpur· Jag1ier 'cawnpore· Faizabad; .Dinkarpur, Faizabad: Bhujga, Faizabad; 
Kaitba~~;a, Etawah; Lo.daona, Bullubdsher· ' Kandha!a' Bhilifurapura, Sultanpur; Alibi, Faizabad; Sidhipur, Faiza. 
Uuzaffarnagar; Sahalpur, Bullundsher· Daraha Bul; _bad; Gaoipu~ Faizabad; Bihjadpur .Faizabad; Sultanpur, 
hmdsher; Jahglas, Aligarh; Cliandau)i, 'B~nares· K~lpaha.r · Faizabad; 'lVIandharpur, Faizahad; Tikri, Faizabad; 
HamirpUt"; Bihnrahat, Bullundsher': Haridwa; Saharan:· ~autawa, Fai?.abad; Akhalpur, Faizabad; Umardah,. FJ~I'' 
pur; Sarurpur, M~erut; 'Gharhmukt~shal' Meerut· Khera~ · rukhabad; Melihu. Fuizabad; Jalalpur, Faizabad; Nahal, 
garh, Mainpuri; Ko~, Muradabad; Rap~hapi,, Benares; Sho.juhanpu~; S~kit: {Eta.h): J~lalour. 'FRiv.abad: Shajahan
Kuhara, Abgarh;, Shikarpur, ·Bullundsher; Mandi.tri, Azam· pur; Atrauh •. Al!:mh;. Ghmghh, ~orakhp~r; ~aswunb~agar, 
gnrhfli Mandun, Azamgarh· , Brindabazar Azamgarh. Etawah: ~htkhnr, M1rznpur; Shtker, ¥rrzapur; Sh1kher,, 
Barampur, Azamgarh; Mofuapur, Azamg~rh;. Devita: '~irznpur; Benotres:. Rai B~reill~; Buhmdshahr; M.ah~li, 
salp~r, Azamgarh; Jandhai,· 'Azamgarh; J<~mtJ.ht\n Sttapur; Bellm'es H!ndu ~mver~tty; Gopalpur, D1str1d 
Hamam, Azamgarh; Golabazai', G·orakhpur; Gopalpur, Gornkhpur; Knrahya, ~a1 Bar~tlly! , ~ola ?orakhpur:. 
Pratapgarh; Mianganj, Farrukhabad; Snmera, 'Azamgnrh; , Baghpat, Meerut; ~lietu~. Basti; Smghl, KhP.rt: Tn!lohta, 
Sinthi, '.Azam~arh;•Ji\aosama, 'Azattlg-arh: RanumAmmrh .. Hamtspur; KapnganJ, Azamgarh; Garhmnkt-eshnr, Meerut; 
Az!lmgarh; Bhtipalpur, Azamgarh; Gumarat: ,(\zame:arh: l'ratabgarh; Oudh; Musanagar,. Cawnpore! Tundln, 
Mohallakot, /Azamgarh; Bnri Hari, ,Aznmgarh; Dhawari &..e:ra; Meerut: .Madle House, Luckn~w; Kh~l']a, Bulan~· 
Sarai, Azamgarh; Chandamanpur, Azamgarh: Meha. -~bar; Kader~nJ, Etah;·Maghwa, .Balha; Hanhapur, Bastt; 
Azamg!irh; Rasulpur, Azamgarh; Mat~ari. Azamg.snh: c;~pshachandntr Partapgarh; Jadmur, Sultunpu~,: Mohan· 
~IIlllda, Azarll.garh; Apesherpur.- Gorakhpur. Bhawnnhur put·, 

1 
Sulta~pur; Malaksher, Allaliabad; Pt~krolh. Sultn~: 

Iial, Azamgnrh; Shiwala, Benares; Benares; Pnn0hg~m our;. Marartpur, Sultanpur: .Bhau~hornl(!l~, S,ultanpu : 
flhat, 'j3enares; Chitragahnti Giilli, Benares: . :Yamuna Kabtrp.ur,·. Prata.pgarh: Stpashalchandatr, .Pr~tapgarh, 
Ghr.t, Etawnh: Keuntra, Etawnb; Chhaprauli, 1fe~rut:. Panuat. Sul~anpur: Parkhauh, Sultanp~ur; Chakiya, Sl\1:. 
Kaeheri flhat . Agra. Sahagiou GorAkhpm" . ,Tnhurva. tBnpur ;, {<abtrpm·, PratapJtarh; Madhavpur, Sultanpur, 
F.\a";ah'; .nJjwa~·a, M:e~rut; .Rajy;J Mallapur: Ritap;n·: Dharwali, ~ultanpur; Mahjuda, B~nares_: Sadabda. S~: 
Rlkhauli. Sultanpur, Sukdevji, ~Iu:r.affarnager: Hns~ai;n ~anpu~; Sasrokhurrl. ~za~garh,· Ne11adu. Az11mgnr :· 
Ganj 1ucknow: Sunderbagh Lucknow· Hewet Road. MalluJI'I, Azamgarh; Suholingdtshpur. Aznmgarh, Suhoh,. 
Lucknow': Saka~ajya, Mainpu~i;. Ures~r, , Mainpuri; .• !zamgarh; Kusha .. Azamgarh; Lebarpat, . Azam~arh; 
Tamkudhi Girakhpur, Kadulah Sarsar ALamgarh. Ohewanta, Az.amgarh; Frana, Azamgarh; Pas1pur, Aza~· 
·Bhedevra' Ja~pur· 'Bhedwar Jaunpu~· Hardwar' garb; l\Iangslpur, Azumgarh; Bhlnehra, Azam~orh; Ram· 
Saharanp~r·- 'Ura' Jhansi·' Mal.awa~ Hardoi: pur, Azamgarh; Mustnfnbad, Faizabad; PorknrJMI Fa1zk~hbad; 
Gh ' ' - ' • ' ' M' 1' 'A - h · l\Iathbarpur Fatznbad · 1 urn pur 1 ughli, · Gorakhpur; . Bajh~:i:~r .. Nainital; Tumundi, tsro Ia, . zamgar '/ . ., ' . {~hul ~r Faizabod; 
Gorakhput·· Basudevrpur1 MamoUl1' Sarsa Gorakbpur· Azamgarh·, Chaupurooptt, Faizabad. ~ dp •111 dh 
S d ' ' ' ' · . ~ ' .. ' ' R t~ I' Fai· btd· Naktaba Fnmnba · · u upur, , ur arparRI!ukal, G'ot·alchpore; Sara1 Dndtgl. Allo.habad; 3• a •epur, za 1 

• : ' F · 'b d. n· 
Gau"t G k h . . AI';. h· B a· Falznhad;·Kar.htpur,.Fatzabad. TapnR. atza a · .~~gl, · 
F r ~o es war, Almota. B'athras. 1.nr ., an IPUI', • h d T h' A h. Kashe:anj Aznmgarh · J1~mn 
aizabad; Aheripur. Etawab, Nis!!'ar. Bareilly: :Salemgnrh, FalZil a~ r 1•, ZBI~gar •' h·· Gbll\\:mip;lr M~m~n•h: 

GGorakhpur: , Mujbundpur, (lorakhour: ·Madhouagar, -Azh~~d~jr ; A'amer\ "'~mgj~u~ A1.nmgarh. l~P;•r~s: 
, omkhpur:' Kamiparganj, Gorakbnur: I>achrakhewn. K m.-~ \r zamgarB; d "~h 1\Ilrzapt;r. Ank~~ipur fa'~a: 
~allia; Dokali; Bnllia; Chetia, Basti; Chutihat'. Mirzapljr.; ltbdert~. d lTZII))Uk; I' ~ ~0\ d. K.hera Faizabad. r'hh"~fB• . 
.oidhasher.' Unao: Sanfer, Etll.wR: Umribegurngnnj, ha :· 

8
AnltP.pnun n~. ;Izau:h' Sultan~ur· Kase;h· Uirza. 

ll
Gonda; Bndhunur, •Sultanpur: Gamliarinur. Gorakhpur: sP,rat.Gu anp~f~; nc .0mJhin.:,•rft 'firz~pur.: · Bisanpur 

&lliba h G kh G h G khp tr• Fazilnaaar pur: e.urn. '' I1'1npur. ,..~ • · • · 11 g ' ora. pur; anes pur, ora t • " ' M' . Bh' " rnh \firzapur; Hamagali: .Mirzanur: 
1\orakhpur: P'kribash. Gorakhpn~: Kol-trn; Gor~hPur: · 'r~purb Mi~;~ur:' ri~nkimzsnj. Mil'7.anur: hanPsbeani. 
ura~. Muzaffarna!lar: ~ahnhart. 'Muzzaffat;lllller. Mnz. T": r!!11 .' M&binaaar, Mirzilpur: Dbarmsar, Minapur: 

~&lfarna!l'er: HanumansaroJ. Gonda: Amdehtpur . Atlnd, i{•~a~t~, Mirzapt;;.. Raiour Pokhata · Mirzapnr: lia611n· 
TOn<ia; Pakrhmr Du~e. ClondR: ParRstmradi:va. Gnnda; · ..n .'0 ~zannr· Ballrhmapur; · Mil'7.~nur: ChsndAraria. 
Raruha, Gollrlll: t;a••hania. ·Gonda: Purkhll ·Nand 'Ra~. t!S?l• , .., ~ • 0\.--J.:t........ FaiZabad· "~·"'ur, 
G~da;. ~dhi, Gonda; . Xars.malganj, Gonda; D DaJ.n, !lflrza);iur, ...,enares, """ ...... .r ... , ,,. .,....,....~ 
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}'aizabad. Radaruthpu~, Sultanpur; Gopalp)tr, Sultanpu~i. 
jJuradab~d, suttunp)p 

1
· B;h:.S~i:£~p~rul~~~~b~d ~~~hf;:. 

FlliY-nbod; Akhnrpur, •a za a '· h. M' abul Az~maorh; 
I• l'"tlHI'I'~. 1lu1Jw1:hur. M.amgnr , • ~ 

nu • '" ·· ' k 1 1. rh · RnttnnqunJ i··nw1pur !h~ 111gurh; ch,lkur 9 n, • znmgu • A " h: 
· " · • · b , ,.arb. Hamupur, zaml'ar . 
_\zmugurh; Baragum ·· "7.

0111
;· ' • d. J khmi· 

llabusherchnndi1 ~zamgarhl;l Sll\u[·~llll'l'll, .~ai~~hd~sh!ashri, 
nur Fniznbad. Vmdhraca 1 ' l Irznpur' 
Be~ares. Thag~a. Sultnupur; Bhutpura, Sultanpur; Ramn· 

r ll.ll~ha!Jad· Panditlmpurn. ,Ailahnbad; Bena.r~.s; Gopal· 
pu ~di Benar~s; OhawltmQnba. Belt.!llleSi Bansgaou. 
~:rllhpur; Lohndi' Mah,lqir, Muzz~nrn~ger; :ll.!uzzaffa.r· 
un~er; Chetgnnj, Mirzopur; GarnganJ, Mtrznpur ·, . Sadnr: 
Mirza pur; l~ampur, Fuiznhad; Mohaonmadpur, . F~tzabad' 
Dharmnpur. Sult.nnpur; L11ma. Su.ltnnpur;. Btrsm((hpkur; · 
Fuiznbad; Atrorll, Fnizabad: Amartpur. FUizubnd: Nu tn. 
h~n Faizabe.d; Sidheswari, Ben ares; Benures; t~enares .. 
• Talalpur, Faizdbnd; · Beuar~s; Bennre$; Dnshmedlh)lhat, 
Benares; Beuares; Bennree; Allahahnd ;. Ben ares: B~nare~: 

Meerut Cantopme!J.t; Shekhpiir, District Bulandsher; 
Ho~hda~ur unrhi, pis.trict Meerut; • A~b~rha, D~strict 
Meerut· Dolcha,, Dtstnct Meerut; ~Ioodt Nagar, Dtstricl 
Me~rut: Becralnabad,· District Meerut; Seekril<alan, Dis· 
trict M~erut'; B\!dhana, District Meerut; Post Katana, 
District Meerut; .village Dabthria. Distric~ Meerut; Bnrant. 
District Meerut; Kotam, District 1.Iee;ut; Ghsndi ·PI\'th. 
shala, Hapur, 1\Ieerut; Mud~fr~, DtstmJt· Meerut; Sab~, 
Di.strict Meerut; Tatarpur, DtstrJCt ~leerut; Khanpur, Dts
trict Meerut; Mulherfl, District Meerut; Khorkhim, Dis
trict Meerut; Bhatiyana, District Meerut; Giridharp)lr, 
DistTict Meerut; Achheja, District Meerut; Bhadsonn,, Dis. 
trict l\Ieerut; tohari, District Meerut; Mohnmudpur, Dis· 
triot Meerut; Meerut; (Gali Tntayan); Moti . Bh'tltwas, 
Meerut; :Biru :Well, Meerut; Raghunathpur, District 
Meerut;. Fngnnta, District Meerut; Shym~ur •.. Hapur, Dis· 
trict Meerut; Ghanshympur,, Hnpur; Dtstr1ct ~eerut;j 
Penga P. N)vari, District Meerut . 

Opinions against tile Bill. 
Dur~akund, .BNlnre~·:· Mulmm·, Azn~ngnrh: Khnr~nuh, 
Azmi·,garh; Kadipur, AznPtghnr, Mtrznp.ur; . M?~thnm.. The. following identical op'nions have been received 
Wmpur; Dhundi Katr11 . Min~pur; Bnshhga~J, Mn·?.aplll·, from 161 ,Arya Snmaja, diffc_rent 1~ ~ssociations, a~d, 97 

1 
Rnmha'gh, \firz:mur; Lnhrli, l\Iiri.np.ur; Bnsmpur; M·rz~· , 'individuals belonging to .van~us d1str1ets of the Un1tecl 
pur; Amrohi, Mirzapur; Satibazar, !<firzapur;. ~!uhnrt. Provinces ·which are specified in the Annexure B. 
Mirza pur; Mnln'il:hoh, Mir7.npnr; Shtvg~arh, Mll'Z!Ip~r; I am ~r,posed ;to the attempt, of the Goveru~~nt to 
Bn•hikhtml, Mirinpnr; Jli~underptn·, Mt~·~npur; )\usm.l: radically modify the age-long custom~ and tr~d1t1ons ·of 
111irzapur; Bisaserganj, Mirr.ap~t; .Barsaipu~ •. l1trzaptlt. the Hindus in the 'name of codificat~pn of Hmdu ~aw 
Nathnva, Mii'znpur: Khurin~unJ. Mtr~npu~; rtlthl, M11'7;n· oud urge upon the Government·. that the HHo Commtt~ee 
pur; :.Inkrishoh, ~Iirzupu~; Hat~ngnnJ, Zl1trznpur; .Ght~zt~:- be d~ne away with and the Hmdu Intesta:te ,Succession . 
tola, !Uirznpur: Nu·dhampur, MU'za.pur ~ ]lalpa~, Mirzapur,. Bill and the Hindu· Marriage !Bill now pendn;tg before the 
Chaesa, M·~zapur; 'l'rilochanghat, .Mtrznpur ;_ ·Sankthn~b~t; Centra.! Legislative Assembly be dropped. 
!Vlirzapur; Boj!!la, lvlit•zt~pul·: .M~uharpur, M!rzap.ur;·lalia- . · ' ---
gauj, l\iu·znpur; Cbauahpur, :Mtrzapur; . Muker1 ·. ·Baza.r, :,The Hindu Iritestat.l~ Succmion Rill pro'l'ides tor 
»1irzllpur; 1\.atrnn, illirzapur;' BhulmgnnJ, Mtrzapur; suc~ession in a .manner quite .contrarv to· the present 
Nardhor, l\1irzapur; Phandhikntra. M.irzuput; Bhusafganj, system in vogue· and, if passed, will lend ~ endles; 
Mirzapur; Bhrakriganj, ).\!.irzapur; _Kasorti, Mir~apw:; litigations and defragmentation of property, I strongly 
1-<~hurat~, ivw•zt~p\11'; bagurupur, .Mtrbupur; Maktikhali, condemn (i) ,>the ri1M of inheritanc~ gi~~~ ~ the 
.Mirznpur; Dadhiuim, Mirznpuri, ~abri, Mirzapur; Bhaj· dauahters simultaneously with the sons as thts IS dU'~ctly 
hara; Mirzapu,r; Kasarti, Mirzapur; ~obdi, Mirzapur; agai~st the dictates, of Sbrutis and Smrlties, (ii) the right 
Huridhur, Mirzapur; Pukadhar, Mirzapur; Pucb~rta, M,rza- of inheritance given to distnnt female relat:?,l_'S who ~re 
pur; Narain Ghat, Mirza put·; Barkhdora, Miriapur; ' not even. heirs unde~. t]l.e 'present law, and (m) the w1~e 

, Bharon Ghat, ~lii·zapur; · Bashikalan, Mirzapyr; Ojhaltl,, d~finition of Stridhnna ptopertv and the manner 111 

~lirznpur; }lathivu, Jlllirzapur; Thanpur, Mirzapur; Akotbi, which· such property ~~ propos~d· t{) be inh~ritAd, . . 
liirzapur;. Ghnnlai, . Mirzapur, Laldigi, Mir1.npur; For ,these, reason~. among 'others, 1 p~ay that, the bill 
Cha111loria, ~Jirzapur: Chadia, Mirzapur; Ch~rghar, Mirza. J?e not ·passed into Law. · 
pur;· Gar, 1\lirznpur; Brandoghar,1 Mirzapur;. Becham 
~lisro, Mirzapur; !lumpur, Di'strict Mirznpur; Gajnal, 
~lit·tapur: · Uujueutl, Mirbapur; Homod,, Mrznpur; 
~aipur;· ~Iirznpu~; Chenada, Mirza pur; Kan~or, 
Mirzapur; · Hum~r, Mirzapur; Baupar, MiJ:znptlti· 
Sunder Ghut, Mirzapur; Nur Ghat, l\Iirzapur; Jangi Ghat, 
Mirzapur: Nnr'nynu Ghat, Mirzapur; Lohihnpore Ghat, 
l\hznpur; I..athnukh, :.Otstri!)t, Mirzapur; Dhnmmarth, 
):listric!,, 'l\Iit·znpur; Dhnripur, Jaunpur; Knchhwa . District 
Mirzapur; Bundelkhnndi, Uirzapur; Da.mba, ~firzapur; 
Tiruntola, l\Iirzupm; M~khan; Mirzapur; Mustafaganj, 
MJ.rzapur; Dinishungnnj, Mirzapur; 'Chilah, Mirza pur; 
Sabipur, Uirznpur; Gopanpur, :Mirza pur;. Pamnr, l\Iirza
pur; Rabango; Mirzapur; Ghnti, Mirzapur; Narghai, 
Jiirzapur; Nijapur, l\Hrzapur; Bubura, Mirzapur; Birohi,. 
Mil'Znpur; Bharoknnah, Mirza pur; Chunar, ·Mirznpur; 
Kntpur; MirzHpur; Din~inganj, Mirzapur; Balipur, Mirza. 
pur; Saimad •. Mirzapur; Nunsar, Sitapur; . Nahiisharny,· 
Sita p11r; Nimsar, , Sitapur; Aligarh; Misrikh, District' Situ
pur; Kanauj; Cawnpore;· Daraga.nj, _Allahabad; Sabnrnil· 
pur City; Lajpatrni Road, Benares;·Lucknow; Race Bnreli; 
:'lfuznffamagot·; :11aiupuri, Amrohll; Nninital; Farrukhabad: 
Farrnkhabad City; Kalnnjiri, District Meerut; Tehsil 
Mawana, Meerut; Town School, Meeru~; Village Panchli, 
District Meerut; Meerut bantonment; Murtha! Rohtak; 
1\irthal, Meerut; Rirthal, Meerut; Sada11 Bazar; Meerut 
, Cant.onment, Meerut; Mowana·Kalan, Meerut, Singnwali, 

M"-erut:• Hisa\'eda, llfeerut; Shnhpur, Jainptir, .District 
~leerut; Lakhwa:;a, Meerut; Garhmukhteshwar, Meerut; 
Xnrrola, District Meerut; Alampur, District Meerut; Na~, 
Di_stri.et Meerut; :Meerut .qantonlllent; AyampUr Majra, · 
DJatnct :Meerut; Sobhapur, Distrtct Meerut; Mandi Saln 
G?dam, Meerut; Kishaopura, Dist·rict Me~rut; Malisns, 
Ftdy, Meerut; Bankers' St., Meerut; Ghazia.bad, District 
Meerut; ~f~tza~amagar Akharpur; Lisari Gate, Meerut; 
G~aspur, D1~tnct Meerut: Ghaziabad Village Garikh, Dis· 
tnet Mee~t; MP.ndir Bltulwara. Meerut; or,hanage, 
~feerut; Nauchandi, Meerut;~ Sader Bazar, Meel'1olt; 
S~rdhan:1, Meerut; Ksisar!!'anj, Meerut; Behsumba, Dis
t--;ct. ~feerut; BegumbQR, Meerut·; Lalkurti Baza.r Meerut 
c,nll:lnm~llt;. :Pilkh\1$, District Meerut: Chowk' Ba.z&r '"'\ '. . . . . ' ' 

ANNEXURE. B. 
Arya. Samajas· (161) of:.- , · 
Le.lkurti Baza~, Meerut · Cantt.; · Baha.sum:,, Meerut; 

Kalandi, Meerut; ·Gaz.abad, District 11eerut;, Meeru; 
City; Utrale, Dist. Goa.; Balrampur; Bareill);'; Saha.;;· 
'mun, Dist. Baduon; Khakra, Dist; Meerut, Terajaket; 
Garwar~ Ballia; Barmukhpur, ;l!~aizaliad; Bulandshehr; 
Mainpuri, Dist. Rarhal; Fatehpur·, Dist. Atrauli; B1jnor: 
}'arrukhabad; Gorakhpur;, Mahabirg11nj,· Lucknow; Sam
bhal, Dist. Morudabad; ,Rudhausi, Aligarh;· Sikhar, Dist. 
Mirzapur; Hunsipur, Dist .. liiirzapur; Dist. Moradabad; 
Moth, Jhansi; Hathrns; Alalpul·, Ghiror, Dist. Mainpuri; 
Jhansi; Jaipur; Saidabad; Luoknow; Turipur;' Ti.tlsipur; 
Mawana, Dist.; Meerut; ·Khatauli, Dist Muzaffarnagar1 
Maw ana, Dist. Meerut; 1Bazir Gat Got; · Chandausi: 
Aligl\11j, IBareilly; Dist. Meerut: ·Dist .. Muzaffarnagar: 
Purnni Mandi,. Sahar~npur; Haldeo; · Malll'oni; ·. Parli 
Gnd ;', Askatipur;· .Bijnor;, Cu\mpore; Gornkhpur;· Ballia: 
Beduinu'; Cawnpore; Rumpur (State); Fatehgarh; Bhat· 
pur R.1m; Naini Tal: Ohnzipur; Bishmear; Azirilabad; 
Rutnpur~' Bareill~·; Pilibhit; Ramg,1rh; Sulfanpur; Fa.iz· 
abnd; <thazi{mr; Ghnl\ipur; Jaunpur; Jaunpur; Basti; 
Chowk, Luc!inow; Benares Hindu Universitv· Dhainpur: 
Farrukhabad; Morndnban; · Anaodnbad; ''Moradabad; 
Moradabad; Morndabnd~ Moradabad; Moradabad; MGrada· 
~ad; Agr~ ~ant.t.; ~aauon; Baduon; Baduon; Kb.irjn; 
Chundnust; K:111ugnnJ; Shahabad, Hardoi; Dist. !Muzaffar· 
nagar; .Eial'l'ah; Orn.i; Orai; Sitapur; Dis.t. Gorakhpur: 
Gorakhpur; Muzaffarnagar; Dist. Bahraich; Nawab,zan)· 
G~nda; Man~gpui, Dist. Gonda; Dist .. Bijn'or; Bijnor: 

. B~)uor; Mtll"Z~~ur; Muzaffnrnn~r~; Muzaffarnagnr; 
Dtst., Bnrnbanki; 1\Iainpuri; Mainpuri; Mainpuri: 
Debra Dun; Dehra Dun; Azamgarh; Azamg~rb; . Garh· 
m~ktesh~ar; M~ndu, Aligarh; Alii'(arh; A\igarh; Aligarh: 
Dtst. Aliga.rh; Sthool pArhar; Rnlandshehr;'Bulandshehr; 
.Buland~her; B11hnshehr: Btilandshebr: Bulnndshehr; 
Bulandshehr; Bula.ndshehr; · Bu!andshehr; Allahabad; 
~t~wsh; · 1\ahvari Basti: :&Jlia, Dist. ·:&reilly; ~ 
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u.uciJly; Lalganj, Rae B~reilly; Baduon; 'Banda; 
JIIJipur; Sa~aranpur; . Shahjehanpur; . Sbhjehanpur; 
Sahuronpur; Saharanpur, Saharanpur;• Chikaur, Saharan- . 
ptll'i Gangoh, Saharunpur; Cbilkuna, Sahaianpur; 
Chilkan«, Saharuu~ur; Jalabad; · Shahjehanpu,r; Shah
:ehnnpll.fi Etah; lJ1st. Eiah; Sultanpur; Sadar Bazar, 

~ip~ich,: Snryu l'rnsad Sinha, l'iprnich, G~rnkh~ur; 
L~l r · • Jupta, Hony. Magistrate, !Qlurja; Mohan Murari, 
u a Ka Bazar, Meerut; 1\Iool Chand· Gupta Pleader 
"'"eerut; l'rakush Chuudra Gaur, · Govern~ent Bigh 1 

KhScho~l, Sahnrnnpur; Bhai Singh Honorary 1\IIU>'istrate 
urJa; · · ' -..·. • 

l{eerut; Gorakhpur; ~onda; · Lucknow; · 

Vurious Associations (14) :- . · ·---'--
Stri. Arya Samaj, Gaziabad; Meerut Ke~dra Vidwat Opinions against the Bill. 

lumiti Hapur, Dist. Meerut; S. D: Mahabir Dal, ;Meerut . The lo.llowing identical opinion against the Bill has 
:autt.; Shri ·Sana tan Dharama , Aushadhalaya, Meerut· b?en. rcemed from the twenty . persons from difteren' 
:ity; Meerut Bar' .Association, M.e~rut; Sri Hari- Nam. d•str1cts f th u · d J • 
laokirtan .:!.fundal, ,Meerut; · ClVll Bar Association,. below:-

0 
e . mte • Provinces wnose nnmes. are given 

l!uzufbrnagar; U. P. Zam;ndftr Association,' ·Muzaffar- Pt K r . . 
16

gnr· Am Uvak Sabha, Baduon; Arya Up-Pratinidhi S Ak'i 1 Pdasad. 1-hssar,, Oriental College, Benarea; 
lnbha"' Ailahubad'; Arya Pratinidhi Sabha, Ballia.; Ary~ Ka . h 

1 
anan J•, Bulandshehr; Sri Nityanand Ji 

1ila Up·Sabha., Sikohnbad, 'Mainpurl; Distrlc~ Arva Up- 'GiJ~s str, ICa~·npore; Godavri !Bni, Central Hindu 
;r~tinidhi Sabha, Gorakhpur; ' . ' •. Pb Go;' 0~ 'th Knr~Ri. Mnhant A~nn~nlpuri. !Bennres; S k . 1 a av•raJa, Retd., PrinCipal, Government 

Individuals (97):- · . . !l'n~. rlt ;College, BA.nnres: Rndha Krishna. Gupta, Cawn· 
Attar s,ngh, Navada, Meerut; Purtm Chand, Dharam ~re, ~\~cha Swam1 Shastri, Hindu University Benares·' 

)hala Compound, 'Gaziabad\ Meerut; R. C. Mit~al. B~ a. ~vati, ~rincipal. Birla, Sanskrit' College: 
Durga Bhawan; Meerut Cantt.; Sagar Mal, S. D. High N nnrus •. I. B.merJI, Central Hindu School, Be nares; 
)cbool Gaziabad; Haghunandan Lall, Advocate, Gazi- G an; ~thore, . Unuo; 'Sri Rnghav-Aohnrya, Bareillv .. 
thad· '::;p.ri Ram Sharma; s. s. b. High School; Hari , D. I. £N!Sra. J,Ihr~rian. BenareR Hindu Unive .. ity; Raj~ 
ll.oh~n. !B. I. Street, Meerut; s. s. Mithal, Advocate. s~:g~ Gl.l~tui :Smgh. M.L.A.. Tirwa Rnj! .seth• Go)lri 
1\.abari B

11
zaar; Meerut •Cant~; Bharam Prakash H: ~ ar H~enk~, Bennres; Prof, J. S. Yamik. Benarea. 

i\grewal, J]lducation Superk.tendent, Municipal Board. 0;;: u ~r rn!e.rsJtv: Thakur .Prasa<l' Sl'iatmn .. Ex~cutive 
3-haziabad, Meerut; Maaan Gopal Singh~!, Editor ' Pl\1'. ' un•mpnl Bonrd, Benares; Shrimnti Rlmi Sahiha 
Ad,esh' and •va;sh Hit~ari', Meerut , Oantt.; Lakshma9 ~am~o~~ Rnj. Dist. Gorakhpur: Raja Indrapet, C.I.E.: 
)warup, Triplani, Municipal· Commissioner, Dal Ma.hdi, am 

0 1 
RaJ, Dist .. Gorakhpur. ' , 

ll.eerut ·Gantt.; Amar ·Nath, Banker, Meerut eantt.; In my humble VIew as neither ~e Govt. of India nor' 
)hakti Prasad, Mmiicipal- Commissioner, .Meerut City: any of t.he Provincial. Go'its. does possess or has· at any ' ' 
[undan La!, ~leader: Meerut Cantt. i ~r.' ~ishna ?,opal ~lllle possessed any right to legislate ~pon matters relat.
liithal. Meerut; Dayaprakash M1tha.l, Propnetor . mg to tne prlv~te laws of .the l:iindus; (a) the present 
fiind)ls·tani. Pharmacy, Meerut Oitv; N&thu ·Ram, .E:c· pol.cy · lf the. Uovt. of lndia. of codifying H1ndu' Law 
fron. Magi•tr"t.e: 1\lfP.erut Citv; Shanti Prakash, 96,. throug~ the agency of the Central Legislature spec1ally 
ropiwara., Meerut City; Ram]i · La!, No. 171, Banker's under •ts pres~nt~orm and constit.ution is ·most undesir·. 
!treet, Meerut Cantt.; Kunwm; B. ~nl, Minto Road, ~hie and Its contemplated action th11teon . unstatesman 
•teerut; Cuandra Dutta R ·Vys.s, · Bu'dha.na Gate, ,Meerut' h~e; (?J the action. of the Govt. of India in constituting 
)ity; .Ramp.chandra. Assistant ·Engineer, T11be Wells, ~he limdu J,aw ·Committee for the preparat,on anrl 
,{eeruti Om Prakasli' Gupta, Meerut; Anandi Sa,haii r~ftin~. of the Hindu_Code .is,totally dishked' by th · 
lovernrnent 'Pensioner, 1,109; Bhatwara Street, ' Meeru~; Hmdu~' a11d. (c) .the Hmdu Intestate Succession Bill and 
l'. N. Chaturvedi, •Western Kutchery Road, Meerut; IJr. . the Hindu Mamnge Bill contat11 many provisions quite 
Tid)·~ Nath, Meerut; Sbyatrt Sunder La!, Rais and Land.~ . contrary to. ~he spirit t~nd letter of the Dharmashastra 
!td, Meerut City; Kanhya Lal, 19Q, BhatVfa,ra, Me~rut; u~d are detrimental to the Hindu cultur~ and ci"ilisat!on. 
:hutan :T,al Gqpal, Lalkurti Bazar, Meerut Cantt.; I ~~~ve the honour to request you to communicate to 
•langat Singh Sharma, Advocate, I Meerut;, lndra Vati th.e Government of India, my ab.ove opiwon on these 
lupta, Headmistress, Kanya Vedic Vidayalaya, · Ghazi- Bills (th9ugh my opinion .on the Law of marriage Bill 
bad, 1\feerut; Hem Chandra,. Mechanical and E1ectrica.l might be held·M premature) and to recommend to the 
~ngineer,: 18,. Q;lllungovan Street, Meerut City;. Dr .. same for their rejection. 
,fahabir Pral'\ad Jain, .Dental 'Surgeon/ Meerut; Dr. M. C. .. ---
:atoli, Meerut;. Mahesh . Prasad Bhatnagar, · Lalkurti 
l~zar; _Meerut. Cantt.; Chotey Lal . J;>andey, . Principal' 
;1les~~ar Sa~skrit College, Meerut Ciint.t. i Ramchandra 
:~astir!, Government ·'High_ School, Hapur, Meerut;' 
' yam ·Sunder' Bnjpaj. Baipai Au.shdhalaytr Meeru&; 
•nkshmi Chand Yadava, Pleader, M~erut; Kali Das 
l'adheo, Gaziabad, Meerut;· '~ool Chand, GaZ.abad, 
feet:ut; Sinha. Prasad, Hony.' Magistrate, 'Meerut;· 
agdtsh Chandra Go'el, Gaziabadr Meerut; Krishan La\, 
~etd. <)'verseer, Gn!lil\bad, Meer~( J anardhan, Gaziabad, ' 

1 
eerut; Abhi Narayan, Vaidraj, . Gaziabad, Meerut; 

,ha.gwat Sarup ' Goel, Bhishga\lhary&. ·Dhanwantry, 
rat1abad, Meerut; Nahur Singh Jairi, 217:18, Bankers 
:reet,. Mee"':~ 1C11ntt. .Jawahar La!, Westend Road, 
eerut, UamJI ·La!, Hony. Asst .. Collector, Gaziabl\(l; 
tnt ~a~,. ·. Zamindar, Village· Nasirpur, Gaz~abad; 
ee.rut. !l!o~n tal Swami, Meerut; Harb.ans. Singh 
~kil, ~~eerut; Harish Chandra Vidyarthi, Meerut City; 
[ ntn :imgh, •Vakil, -Meerut; Yijay Pal Singh, Pleader, 
hee~t; T. R. Rana, Ya.lrll. Meerilt City; La.kshmi 
danker, Eye Specialist, Meerut; '.Brijnath Mittal,l 
vocate, Meerut; Fattan La!, Vakil,· Meerut; Shanti 

arayan, Advocate, Meerut; Raj Narain Sa.ksena; 
rrut. _Cantt,;. Hari Swarup Shastri, Teaoqer; Jain 

1
gh £ch~l1 Sardhan_a, Meerut; Mawana Kalan, Dist., · 
.ee~t, (w1tb 118. signatures); Bishanibar Sahai Dikshi\ 
~b'. i· Nagar, Meerut;. Nem Sinl!h · Sharma, Buland: 
e \~Jagat Prasad 'Agarwal,' Vakil, MuzatJarnagar: :tn .b~ndra Singh, Vakil, .Muzaftarnagar; Kundan La! 
~arwa!· Plea?er, Mut~affarnagar;. Gulab·Chand Gupta. 

. ~ frotests against the Bill 
The. follo~pg ~identical protest has been signed by 

on~ Inc tour thousnnd. two .hundred and eighty four 
(1,04,284), persons belonging to. the various .districts of ' 
tue UI.lilo~d l:'roy.n.ces. 1 ~ 

We, the undersigned pray to the C~ntral Goveimnent 
th~t. they should.' not. i~terfere in any niannt'r in our' ' 
reh.gJ,O,US ~nd soCial hfe. The Hindu Law. Committee 
wh1ch nas been constituted for codifying Hindu ·Law be 
~bbl,1sh~d and th~ Hindu C,ode Part I (Intestate Success; 
10~) Rlil and: Hmdu· Code, Part IT (Mamage) Bill be 
~thdrawn. , ' . 

!NO. 11. BOMBAY 
Oovernment of Bombay , , 

I ~m to state that the Go'lernment of Bombay, 
reframs fr.om commenting on· the ·proposed Bill. The 

. ques.tion .is mainly for the inembeni of ~he , Hindu Com· 
munity to de(!ide, · · 
• ~.The ·Bill as reported by the Joint Committee wu 
published • in the Bombay 1 Go11ernment · Ga.1ette in 
En'glish 'on Srd February, 1944, in Kannada, on 

1

20th 
April 1944, und ·in Marilthl on 11th May 1944 .... , · 

8. The Gujarati translation of the Hindu Code Part I 
(Intestate Succession) Blll bas been published 'in the
Bombay Governmenf (J(JIIette, Part IX, . dated ~h1. S2nd 
June 1944. . • 
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• • (b) in' the 11bsence o.f any cus~m 'to the cOntrary;- an3 ·The C~mmissioner, Northern DiviBlon. ' · d1ssen1er from the Hmdu religion, such as a Sikh, 
8 

l have consulted the .District Magistra~s of Thana, Jain, a Brahmo ~am_ajist, an Arya Samajist etc., etc,· 
•a~d 8urat and offer my remarks on ~he !B!ll: The pro· (c) An illegitimate child born of ~arents· both Of who~ 
• posed Hill reflects the progress ~ soCial op1.01o~ amon~a~ 'are Hini!us or of whom at least the mother is· a llindu 

the udvanced classes in the Hindu bommumty._ · ~h.e and tha chilq has been brough.t up as a Hindu; 
orthodox section of the com'inunity may be against lt ' (d) Any. ~erson who is converted .or reconvertc'd _to the 
but to •hli general public. it will probably be accepted as Hindu rebg10n; . · • · · 
it furth~rs social justice. ~ Ezpkwatwn :~A Hindu minor shall be taken to lol!ow 

2/ I do no~ agree with the view ?f .the ~olle?tor of . the religion of his fa~her till he attains majority. But it 
Thana thuL apostasy· should be a· dlsqualiticatlo~ for. shall not apply:-
inheritance. Abandonment of religion_ and conv~rslon to (i) to agricultural land excep~ in the .Chief _Commie. 
another · religion should not in my o~inioq be made 11 sioners' Provinces; or . 
rround t0r disqualification from successio~. , (ii) to any .estate' whic~ descends to a ~ingle heil' by 

• ' a _cu~tomary .or other rule ot succession or by the terms 

h -. n· . . of any ~:,rant or, enactment. . . . 
Commissioner, Sout ern4 lV1SIOn · .• By section 12 of the Bill ~he right of absolut&-. 

Th~ Bill seeks :to codify Hindu Law by giving legal property of u Hindu woman over her .Stridhan howsoever 
11ffeot, to the following three principles.:- . ·· acquired ~s repognised. so 'much so tliat she is allowed to 

(1) Provision of a. un~orm law of mherltance all .over ~ispose of the same by t!:llnsfel"-in.ter viV08 or by will 
India, by the abolition .bf .the several s~stems of succes· ~uring her life time. That bejng the case, my Associa· 

. sions obtaining at present un~er the Hmdu Law. . !ion does not see ·uny reason why preference should be 
(2) Reln<'val of disqualificatiOn of women and plac~ng gh-eu to the husband's heirs over her own· heirs if a 

'them on j!le same footing >QS males in the matter of In• Woman dies intestate in respect of property· obtained by 
heriting property, and . ·' •' her by inheritance from her husband or from any ancestor 
, (3) Abolition of ~what is commonly know~ .as limited of the h?sbnnd. My Association thinks that such a pre-

'istate or wido;w'a_estate) Hindu wom.e~'s lnmted estate f~!·ence 111 favour of the hvsband's heirs is inconsistent 
and the c~nferring of absolute domm10n ove.r ·properly 1nth the right of absolt~te property of a woman over all 
inherited oy them. ' . - · - . . - ·kinds of ~tri~han as recognised by Section 12 of ~e Bill . 

. The main object of the Bill is to provide 11 aommon My .Assocwtwn woul_d therefore like to rruggesti that 
Jaw of sucmsitn for tb~ whole of B;itish India. But ~ectJon 13 of the· Bill ~hould be amended in the follow· 
the proposed provision ·altogether leaves ~t of conside'ra· mg m'Onner :-;- . 
tion the following schools of Hindu Law, VII., the Bombay The first para. of Sec.t10n 13 sh?uld read as follows:-:;:-· 
School, the South· Indian Hindu Law, the Hindu ~aw 13. Order ~~ SuccessiOn to Btridhan.-The Stridhan of 
prevailing in the Hindu States etc. It applies only ~ n '!oman dymg intestate, in so far Slj· it consiste of 
non-agricultural lands' •which are within the jurisdiction ,_herlt~ble property, .shall devolve · upon the follpwing 
of the Central Jiegislature- and leave~\,. the question of relative~ of the mte&tate in the , OTder . mentioned, 

'' _ agricu:tural lands which by far constitute the bulk of namely·"': • 
the heritable. property in the country ~ provincial legisla· (1) son and, daughter; , . , 
tures: r,here will thus. be a .lack of coD!orinity be~een {2) dau?hter s son and daughter s daughter; 
the-- two sets of legal provisions upplicable to non-agrioul· (3) sons son and son's daughter;· 
turn! and agricultural land_s. Further, . the Bill excludes f45)) husttand; .. 
from its purview other :co-related branches of )the law mo er; 
such as the, law of maintenance, marriages, parti£ion, · (6) fatheP; 
reunion, adoption etc ... for being dealt with • later on. (7) husband's heirs in the same order etc. ef!c. • 
Consequently the proposed enactment would be ~ piece. (8) mother's heirs in the ·same order etc 'etc .. ' , 
meill' effQrt to deal with a big problem and even, if passed · (9) father's heirs in the same qrder eto.:' etc.;·~ · 
into law, would have to. be BIDtJnded as. and when other ~lause (a), Explanation and Clause (hj of The said see· 
co-related branches ore ~aken up for codification. t10n should be .dele~ed and Clause (c) should be re· 

I feel that too~ ~uch 'is being made now as regards the numbered 11~ clau~e (h). 
1 

disabilities .of women in respect o~ succ.ession ... What is 
- fa~ more important is a codification and -modernization of . Bombay Incorpora~ed Law Society. 

the law regulnting ·family relations .vis.,- marri~ges, 
divorce, separation and maintenance a!lowani!es. A com· I hav~ .the honour ~ inform you ·that my Committee 
prehensive Hindu Code is what is needed, and 'it will, hnve considered"' t1le Bill ,.and I am desired to inform you 
of cour•e, suitably pr_oyide for the rights of a widow tn _ that the. Comr~uttee are in favour. of the amended tBill 
relation· tQ the property of her husband and her father. 'a~d are u!. entll'e agreement With the opinion and sugges· 
An earnest effort should there.f()re, be made to bring ouo, t!OIJ.. expressed in the minute signed bv Messrs H. N. 
as early as possible a comprehensive· (draft) Hindu Code. Kunzru, P., N .. Sapru & S. N. Mahtl1~. published: at 
The present aUempt to deal with only one small topic. page 27 of the GQ.vernment of . India Publication of the 

· piecr!-meal, seems io me P!lrticularly inopportune and is report of the Joint· Committee. · 
Clllculated_ tQ make the present position 'still morel com· My ~ommittee submit that the• recommendation and· 

--· _. _ suggestion contl).ined in the said minute· ISe adopted: -
· Bqmbay Advocates Association . -.!.._ · 

-My 4.ssociation_ has carefully considered the provi· . Advoc~te General Bombay.' . 
sions of the above Bill and my Associatio!l' finds that the M -
bill as amended by_the .Joint Committee is no douM a Y ·views are the $8llie as those embodied in the 
distinct improvement on the Bill as oripally drafted. repo~t of the ~ombay Bar Association of which I am .the 
llfy Association however feels' that there are one or two President and m ·the deliberQtions of which I took pan. 

· clauses of the Bill which should be amended and to. that ' · · ---.;.. . 1 

e_nd- my Association .begs to ·offer the following sugges· The .Re~istrar, IDs Majesty's · High. Court of 
tlons:- - , · - · - • •!udicature (Appellate Side)',.Bombay 

My Association. thinks that the Legislature that mq,kes I' d' ~ 
any law for a .people ought to state definitely to whiclf d am . Jrected by the Honourable -t~e Chief Justice 
I 1 . an JudJes to sa,, that th' · · • c ass or c asses .of that people the sa1d law shall apply. , Je islatio~ Th . L ,' as IS IS a matt~r ef soc1al 

It ought not to be left ~ the people to find out to whOm 
0 
~nion on heir o~shlps. do not desjre to I!Xpress an! 

that law .. shall apply. My Association would .therefore p Th~ .t e provision~ o~ the Bill. . . . 
like tQ amend' Rection 1, Clause 3 of the, Bill in the matter re~hesttofhthdehDI~trict Judges consulted in tht · 
following manner:- - ,\re a ac e ereto. . . . . 

(3) It ~hall ar>pl:v to-:- (i , ( . 1 . · Remembrancer of L~gal Affairs, Bomb~y Castel:· 
:a) my pe~on who prof~sseR the Hmdu· religion; . , , .... have no remarks 'to 'offer. , . .• . 
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Dis~rict Judge, Ahmed.naga1- views on .suoh complicated questions of lnw. In my opinion 

• 1 haVt) the honour W s~ate' ~t after colltiulting the tiar ev~n after ~ model code is drafted and approved by the 
,!..;SQ(;iution und the l$ubordinnte Judges in ~e disPrict 1 legtslature, tt should 'lot be fnade operative imm~diately 
aJll of the opinion. that no changes are r~qwred in the Bill and wholesale thrpughout India or in respect of all Hindua 
as it has oome out from ~he Joint Commi~tee t,o whloh· it' wherev~r ~hey may. be. In order to allow for local opinion 
had been referred. Tht_ main principles of the ·l:lill 'as . an~ vanatton each tmportnnt geographical or a~miniatrativo 
lllentioned in. the note of Messrs., P, N. l:lapru, J:i, .N. umt may be allowed option to adopt and bring into force , 
j{UIIZrU, Mrs. Renuka Ray, Messrs. S . .N. Mahtha, G. B. t~e model Hindu Code either wholesale or piecemeal and. 
Sairllllg and H. Ima~ are. (1) tf&t there sltould be a With or _without modifications to suit local cus.toms or con. 
Ulliform code of' successtou for all Hindus in British India, ditions etc. It will be wa~teful and even unsafe to rush 
(2) the removal of the sex·disqualifi(!ation for inheritance, t?rovgh any legislation of this kind without giving ample 
and (3) the abolition of the limited estate for wonl.en .. The t1me and opportunity for H'mdu public opinion to be l'OUsed, 
Bill proceeds to achieve these objects admirably though and peacefully settled by discussion and general agreement. 
on 8 basis of compromise. It is arguable for example t'li&t In vtew of wha£ I have stated abo"i!e I am of opinion thllt 
the daughter should have· th&~ same share in her· father's at this 'stage it would not be of much use to formulate &n:v 
estate as the son. But it is impossible to expeo~ a reform definite viewa regarding the suitability or•otherwise of each 
of that kind to come at once, and what she gets under the . of the d~tailed provis~ons of this Bill which deals with only 

sent Bill' will be a convenient bali-way house towards on~ sectton of the Hmdu Law. However, I may also add 
~~~ te progress Among the opinions which I have re- tha£ before enacting or at least before bringing Into fol'tle' 
~i:; there have' been some proposing mino"i: mpdifications any such l~gislation if. i~ nece99ary .~ the interests of •ill 
6 that the daughter should get 1/4th the share of the • conc?rne~, that the party affecfud ,"·· the mndu Com· 
~;:~ that where the deceased person dies leaving more. mumty ~n gene;al should be allowed a~d even m~de to 

1
h · 'do there should be some limitation upon the expreS$ •ts .defimte hpproval of ~be !Datertal changes •p lnw 
t sn one .w1 W d' . . tl:l' that are bemg proposed. In this vtew of the matter 'Vhat 
total portlOD of jibe decease S estate W~Ch ,18 to go,to e should count most is public opinion and not the views of 
widows between ~hep1, because othel'Wlse if ~e~e •. are ~ individuals however learned they may be unless the view8 
large number of wtdows t~e son will get a very ~s!giillican of such JndividuaJg ~are typical and embody the views of 
fraction of the estate of ~1s deceased _father. . , ' large or important sections of the Hindu public which will 

2. These al;ll all however minor suggestions,, and logic~lly be affected· by the· new le~slation .. } am afraid that pe!· 
it is impossible to justify the grant of anj particular fraction sonally I am at present not m a position to bold or ascPrtnm 
lf2, lj3rd or:l/4tb, of ~he Share ~f the son to the daug~~· ,.any typical :-ews on ~he provisi~ns of this Bill. 
The question i~ th(lrefore_ essentu~lly one of compr6m1se,• 
and as in my opinion the daughter should get exactly the . District Court, Poona. · 
same share as the son ~be present can he. accepted as ~ . 1 a~ in general ~greement with the provisions of the Bill 
hall-way bouse. ?lit~ regard ~ the questt~n, as to bw)l\ • such as it has emerged from The Select Committee. T 
wo\Jld happen to the sllar~ or son when there 18 a numBiller 0f think speaking generally· the Bill is a step in the right 

'd I d t think' in the first instance that a o ' ' 
'WI ows, o ,no . - . b . ..a 1 i!ireotion and the, Select Committee has done what may be 
Intestate SuccessiOn can provtde for all sorts, of a nol'lllaf called the best of a bad job I think Hindu Society must 

Th · ·~ " erso'n does 'marry a number o ' • cases. en agatn !. " P · . • - "~et on~· and I welcome the :Sill as a genuine effort to pull 
11ives, it may· not be the fault o~ s_oxp.e of t~e ~ves th~t he 'it out from the qtJagmire of age-old orthodox rules nn<l 
does so; and it is after all permt~sible for him, if he wtshes conventions.' I think it will be imposs1ble to obtain tmifof· 
his son to have a. greater share m the esta~ than wha~ he , mity amongst Hindus on· any question connected with 
will get un_de~ the Bill, to make a willleavmg the son such Hindu Lnw.. Nor is it wise or practical to wait for 
a greater share. . . . . , . uniformity. and I think t.he Select Committee whinh con· 

3. There bas been some ,opposit~ori to the Bill on the sists 
1 
of members . of different shades .of opinion (among 

ground that these are abnormal times and the Hin£lu com- whom it is significant, three are non-Hindus), has. evolved 
munity have not had sufficient opportunity or the peace _of a Bill which may be said to reconcile, as far as is humanly 
mind'nece99ary j;o 'express. ~heir opinion upon the: ~ill. 'pos~ib\e. all differences. 

1 

That has been par~icul~rly the tview of -~he Bar ~SOCiatiOD. I enclose copies of reports received from two Judges in 
~hom I consulted m this ~atter •. B11-t tn m-, op~on there the Di9trict who him considered the proposals ill qome 
JS no;further necessity of>ttrculatiOn or con~1derat10n. _The detail. The Extra· Assistant Judge (Mr. Vaie) thinks we 
question has been before the .country for qmte 1!. .Jo~g time. mnst wn.it (for a dozen years), and that the pr~sent Hindu 
And even if these are war times _and some l~ader_s ~f ~e -T.aw· which bas governed ·Hindus for 'centuries, is good 
Hindu community are in jail, others are ~ut and 1t 18 ·~· enough for. another twelve years; he also thinks £bere is no 
possible to accept the positio~ that the Hindu C0mf:llllD;1ty ·sanction behind the reforms suggested- in the Bill as most 
have not had the peace of mmd n~c.essary for cons~el'll!g· of the Hindu' legislators are in· jaiL I can only hope th9.t 
the question of this kibd. ln my opiDion the real pos1t1on 15 arauments such as these will not weigh with the Legisla· 
that like all reforms the Hindu community ha_v~ .~~sen to . ' tu;,. I think Hindus have waited long enough and if they 
allow this particular reform to be ~be responsibility of ~be . do not bestir themselves they are likelj to -become an 
reformers, and I have no doubt that ~ow-so-man! years. are . nnar.ju•onisll). in civili~ntion. I think piece-I;~eal legislatio'h 
allowed to, them to consider the sub]edb tll.ey'will continue is better than no legislation and the dav will never dawn 
~o leave the subjedt to the refo)."lllers t~erea!ter. · · It can when there 'will be "1miformity" on this subjeci. rthink 
nardly ~e contended .that we should wait until ~ey cease there certaiuly is public sanction behind the proposals made 
to Jlo so. · · · ·. ' · 

1 
• by the Select Committee and the vv-st maiority of those 

· members of the defunct legislators who are not• free to 
· · ' 'speak t~eir minds, 1\l'e not known for their enthusiasm to 

· District Judge, West Klra.ndesh, Dhulia ·' reform Hindu Law. I would 'however suggest that there 
It seems to me desiral>le to' ha~e ilt the 'first instance sn should be no objection to circulating the Bill 'even to them 

exhaustive Model Hindu Code covering'all the-branches of and -elicit their yiews. · . • · 
Hindu Law:- l' am of opinion that after a complete mbd~l The other vtew on ·the Bill, viz., that of Mr. Khade 
code is drafted it will be possible to know on '!Vhat point's (Subo!\dinAti! Judge, ~bed), prollBeds _on the theory that 
and to what extent the pew legislation !Jhanges the e~Ming what bns'been in existence for centuries should be allowed 
law. If necessary' for,this purpose as a preliminary m?a- to hold away i~definitely._ I do not agree.with tlilsview. 
sure to preparing. the Model Code, nn attemnt. to .oodtfy What Hi11du Law badly needs is a severe shake-up and 
the law as it now stands mav also bP, made. Wtthoul; fur- the sooner piece-meal ·TefortJls', if not whole-ABle reform, 
nisbing the necessary material to know and understand are effected: the better. • , 
:he full implications of the changes proposed to be. enacted, I think the proposals of the Select CommiHee are gene. 
tt wt1l be unwise and even dangerous to expect ~e Hindu rallv in keeping with modem Hindu opinion and ~hnultt be 
Public to expres9 any considered or intellig~nt or ."'useful accepted. -
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• ' ' 1 "' therefore j.mproper that WI ow, aug ter und . U}J)lears, • ld b . lt h . Sub-Judge, Khed 1 WILlow of'u prepeceased, son wou e sunu aneous elf• 

: · re ort ibae 1t appears from t~e along with son or eon of a predecease4 son, as proposed m, 
I have the honour to iet that it seeks to recogmse Hec 5 of the Act. I • • • 

provisions of the proposed 8 .to inherit and .give them 5: If the property of a Hindu ~ymg mtcst~te .1s .ollowed 
~e right of won:en as a clas ro ert acquired by them . to be inherited by simultaneous b,ei(S ns mentlone~ Ill entr! i 
absolute ownership o~er the P Pt't' Y In this the, AClt 1 f Class I in Seet:.On 5 of the Act, then there IB the evil 

It 't or by par I IOU. • • 0 • • rt' Th mhl. f either by Inherl nnce th Hindu Law that IS m 'of the fragmentatioll of the prope les. e prea;""'4.e o 
makes a wider departure fro~ th ~e is- no justifiable reason the Act says that the Act shall not apply to an agncultural 
force for hl'ndreds of years a~ e . land except in the Clief ComlJiissioners' Provi~e·s. It is 
for this departure. ' and inherit the' ,familY · ·dent irom this that it will apply to all ~be 1m~oveable 

2. The right of wome~ t~ po:~~s~pon the orga.nisation of ~~operty except agricultural lands. Ba~ng agrtcultural 
property. would ·he?essan y :~on ed. Amona polyandroUR ·lnnds intmovenble property g~mer~~y consJ.sts of ho~~e pro. 
the famtly -to wh1ch they Ng · typPt. the head nnd ·t l\fany of the houses m ctties are JUSt snffic1ent tor 

I . scuous or air . pel y. ' ,, I ' f '1 Th . 
tribes of t 1e momt. il wo.s noti the father, who was the accommodation of the owners am· Y· .e ~me IR 
visible centr~, of the. fnm \fh had, not begun to exist, bu£ the case with ree-ard to pr11~i?a1l~ all the. bous.es m v1llages. 
unknown, nor fue wife~ wn~ the home of thp woman an~ The effect of nltowin~ distr1but10n of 1nhen.tsnce ~~on~t 
thA mother. , Tile hoq h took place in the ordl· ~imulbmeouR heirs will be that the houses W1l\ be diVIded 
t1~ chiMr~n. Exac.tlv t ehrev;rse £ype. The whole-pro· 'nto·small shni·es nnd' no one heir will be rble to u~e his 
nnrv uMivid~il fRmtly :fs ta;d w~:~anat:ted by the head of ~hare for residence. M~ny ~ines this matter of .dJs~bu. 
pertv ve~ted m the ~Q)' b . The women were merely tinn will ~tive ri~•J to a considerable. amQunt of htignbon. 
t\ip fnmilv for the t,J.me ebmad. nd fathers. eo long &If So· the provisions of tT1e Act instead of causing any benefit 

, the1r bus !In s a 'bl t · h' f rlPl'Pnnents upon f •1 no !woman could poss1 Y or ronvenience would work n gren m1sc 1e . 
'th•re were m?!es in.t~e .;ml;he earlv texi<l te~resented' fi. If simultaneous heirs are permitted to inheri~ ns pro. 
~et 11!1 a clmm to mwr~~~t 'independent rights. (Mann_ PQ~•d in Sec. 5 of the Act a~d if the fema'e hell'S mPn· 
women as absolutely na II 2,27). Bnudhayanna expre•sly 1 tioned therein are give11 .ubso)ute :state, then the ~rope.~t.v 
VIII 416; Baud~aya~ 'f t t f the Vedas th.~t women that the female heirs w11l take will be lost to the faiDJ,y. 
states on .the au~horlt! '0 ~~ e~ ~ 011 which Baudhnynnnl!. l'eople,in !ndia nre proverbially l,oor and un overwhelming 
have no rtght ~0 mhent. ~e \e n9 support to his asser· majority of families own very small property. These pro
r~lie~ may be mter'pre;~~ ~oe~ ~~t detract from the weig)1t perties . will be divided into parcel~ if this pr nci~le ~f 
tion; b~t, of llO~rse, t t viclehce of the then prevtul: rlist!'ibution of inheritance amon& I snnultaneaus heirs Iii 

~o be gtven, ~hi~ =~se~:~ w~r: prevailing duri~lg the ti1;11es foll6wccl uml there' will be nothfn;. but a~ject po~er)~Y·P~e-1 
mg usage. r e us g d Vns'litha did not recogn1se the ngh~ vailing in India. So in the state of soc1ety as 1t ohtams 
of Baud'layu~nus ~nor thelr co. acity to hold property. in India the propo!lld Legislation.is not beneficiaL' 
of women to mh~~~ses which 1ed to the break up of .the . 7. Section 7 of the Act says that intestate's widow shall 3

·. The ~ame'ntroduc~d women ·to th~· possession of tho take one shore, each of his daughtels shall take a half 
fam~y muon, 

1 
When nrtition took place, the fund O\~h shore, and the widow of a predeceased son, 1il she has .no 

fanuly . .pro~ercy. . hal been maintained wou'd be spht *on or son's son surviving shall take ha)f the share wh1ch 
of ;~hie~ t e w~menThe natural course would be, either to her husband would have taken if he had been alive at the 
up mto ratgme~ ~· to any member of the family who *auld time of his father's death. The inte{tate's widow would' 
give anh.ex ralts II eonsl'ble for their re,upport, or to allot to "et a hnlf share in her father's family. The ,intestate's make 1mse resp · · t' 1 es ~ h · · h 
h ' h . ut of which they could' mamtam 1ems-e v · · <luughter would l!Ct u share equul to that of er son 1n er 
1i~~a~l fl~e~ ~n the de1.1th without issue of a male ownet• husband ;s fnmily and the widow of the i?testate 's pr~· 
wbll wn; th~ last survivor 9£ the coparcenary: or ~ho hnd rleceased son wo.uld nlso jl'et a half share m her fathers 
b arated from the other members, or wnose p~operty fum.ily. E'uch of them will thus ~t a larger share than a 
he~n :e~n self-acctuired, it would be more nntur~l that hi~ son or u great grandson or a gt·eat great grandson would get. 
~ e~ would remain in the possessil?n of the .women ° It is 'oppos~cl to the s~irit nJ.l_d all canons o~ :Sindu La~ 

h-s p fn~ily for their support, than that thev should ~e that femule members of a fnmtly who were or1gmally cons!· 
h~nded over witli the property .to distant me~ben of t. .e ~ered as having no independent rights and having no c~p~· 
fa mil who' might be uttter strangers. In th:s wny their city to hold ~roperty or to become heirs and who were 10 
ri ht y~s heirs properly so called and not merely ~sharers, course <4 time introduced to ¥1heritance of property only 
n!ose. But that right would not extend. beyond th,e reas~n in ~eu o! muintenan~e. should in ~he result take n larger 
for it vi~ their claim to a personal mamtenance. I~ ear Y share th11n male members of a family. , • 
Smritis d~ughter, mother, widow: a~d sis~er ~e~e n? m~· 8. There is another objection to the Bill passing in~o 
tioned as heirs. They were menttone,d as heirs 10 Ia . r L1m·. A right·minded Hindu who bears affection to ~s 
Smritis. But the right to inherit was allowed to them 1~ daughters will mnke a provision for his daughters 

1
and Will 

lieu of maintenance. It is only in the Bombay SchooL 0 give a _part of his prqperty to them. ;He will make an 
Hindu Law that a daughter and a si~ter are allowed to takE~, . adequate provision for the maintenance of his wife. Apart 
an absolute estate hr the property injlerited ~m her f~ther from It, under the present Law a widow possesses. s. righl 
and brother respectively. Bot this was in v1rtue of eustoh' to get maintenance out of f1er husband's estate and a right 

. prevailing in this Presidency for 'hundted of ye~rs. T e of residence in her huSband's .house. She can enforce these 
other females such as widow and mother are grl'eb. ~?lY rights i,!l a Court of. Law if they are denied to her. T?e 
limited interest in tlie property that they take on parti~OJ\ Act does not debar a Rindu from making testamentary diS· 
or by inheritance. ·The wide departure that the. Act 1seeks , position of his 'property. ~o if one means to defeat the 
to make in giving all females an absolute esta.te lll t~e .Pro·· , rights of his motber, daughter, and wife· he can make :I 

pert~ that they would inheri~ js opposed tO th~ prmolples Will ~ his property in ~a~our of b;s .son and def!'l&t tbE 
of Hindu Law and not sancttoned by texts. T!ie luw that . proVISions of La.w, «:lo 1t .IS better tq rely upon the good 
obtains at present· is in ~o~o~ for beveral oentltriEB and ~~ ·s~nse of nn individu11l Jhnn to pnss !aw which he ;,ol!)l1~bt 
the prinr.iple of,st~re declsl.s 1t sho)lld be nllo'Y~d to remal.\ nntuated to defeat. 
•mdisturb~d espee1all:y when the cbauge\that IS proposed to 9. S? in the state of circumstances as they, obtain I d< 
be made ts. not.sanctloned .. at any rate, by early texts. :. not t~mk .that the Act will do any good. On the oth?1 

4. The practtce,of offermgs to the dead .'\Vas ,connected J11md 1t will work mischief caus~ inconvenience and wil 
with that Ancestor worship, whio~ was common to a!l.the give rise to..an ·amount of litigation, It will badly 'fel 

I leading Aryan races. Those oRermgs would necessmily ~e upon the peace and harmonious ~elations of the member 
made by the direct male descendants of the deceased In of families. · •· 
the ord~r of their nearness.. The devolution of the propertY,' 
would naturally be exactly in the same line, partly because. ' . . • ' . • . . . . . 
the whole organization of the. family would be broken .up . · . Extra Ass1~ta.11t Ju~ge, ~oqna. . . 
if its property weJe. allowed to pass.t~i'ough females to per· ... '1~ ·The. JJi I seeks to give legal effect to three principles 
Rons of a different family or tribe; and partly because the . (i) Abolition of the several svstems of succession ob'Wnin 
t\irect males had a double ~lai!D, as being not .only the. tinder different schools of Hindu Law and provision for. 
ilescendanl:s, but the WObJ!htppers of the deceased. n common .Jnw of Inlestnte Succession for all Hindus I . ~ . \ . 
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;British India. (2) Removal of sex disqualification by which v?ry wise COUrsOl to follow. 1 refer to fract.:onal abal'l:t 
!iiud~ wo~~n in general have hitherto been precluded given to c~rttlin heirs. 'fhe iden of giving fractlonal shaft'& 
from. ~n~erlting prop,e:ty. (~m various parta .of India. (8) preyalent. m .. other systen1s of inherihmoe was probnblv 11 
Aboht10n of womens. lim1ted estate and g1ving absolute ~ J 
rights of property to women over all inherited estate. compromise nr those system~ in olden times. It. is no\ 

:.!. 'l'he great jurist Mayne expressed the opinion "It is too late to ndopb those ideas nnd introduce them into Hindu 
difficult to. e.xpect a C.ode 'of Hindu Law whir.h will ~atiAfy systilm: of inheritnnoes and that will satisfy nobody an.! ' • the object of the reform '\\'ill be frustrated: 
the ~UDj!lbl, the Bengalee, the Pundits of Benares, 
Ran1eshwaram, of Amri~sar and Poonn. But a Code can 11. If female heirs are to be given shares. in inhcritnuc~· 
be imagined which will produce m11ch mnre clissntisfaction they ougllt to,'be given equal right$. It would not be 
"nd expense than 'the law as at rreo;ent adm nistered". m~.ch wrong if'tbe female. heirs are limited in number bu\1 
One of the minutes of dissent hns expressed the opinion wluchever female heirs are given rights of inheritance t.hev 
that t.his will be t.he t!'!SIIIt of the nresent Bill. 1 ou,~rht to be given rights equal to those of corre~p~nclin';, 

'Th d 
~ male heirs."" · ' · ... 

3. e foun ation, of 1Hin9u Law as p.t present' adminis· · 
tered consists of the Smritis and tbe various cornmentariA~ . 12. r ~0 not think that any useful purpose will be served 
modited only partially by judicial' interpretntipn nnd in ~~ o!Iermg remarks on details· of every provision: There 
some pl.nces by ,Acts of legislature. The present Hill how- will be _Probably ns many opinions as there are individunll<. 
ever makes a radical effort to change the very foundut:oo. ~0 I Will 1\!ontent myself by referring to only 11 few provi· 

4. '1 do not dispute tht~ time has 'come .. when a bold step ~Ions:- · ' , · 
ought .to be taken if th~t is necessary. But it cannot be (A) I do llQ~ thi~k thnt p~rents should btl brought in 
gaiusa:d that sue!~ an effort ou;ht to be made by Govern· .Class~ nlong wtth Widow, son and daughter. Their presentl 
ment \'\'l)ich is responsible. That day is not fal' d.stant place IS remoter rlnrl there is no reason wh.v they ~hould 
and therefore the critici!IID which rays th11t the new Codfl be bro~ght nearer. At nny rate I do not agre~ tbnt t.heir 
should be· deferred. by n few years,. ought to be respected. ~uc~csslon should bJ conditional on t)le:r being .llpemltrot· 
It is not that every good en,notmen~ j,s popular. ·.But ;what ~11 the son. If l~e.nrer success1on is to be given at all, i\ 
is ·necessary is that there should be sanction be:1inil everv ~houl~ ~e l.mcond1t10nn!. Otherwise there will be unneces
socia1 enactment. · ' .. , · • '111·~· lihgntlon ns there will be alwovs n.dispute ns to whe· 

~· The present Bill is circulated. for public opinion. But .ther the c~;mdition is fulfilled. ' • 
the leaders of Hindu public opinion who are .the' electe•l (ll) . .section 17. s'10ws)he 'c!efect of legislntit1g in mutters 
representdtives of the Centr'aJ Leg:isla~ure ore in a ma;orlt~· of herltun~e before the pr:nciples r~garding Jaw of marriage 
pf cues unable to express their views. Therefore' it ia , ur~ e~tnblishe<l. ~'his section will have to be recast if the 
more than clear that the present eflort will be alwajs, re· prme~pl~s of marriage wbioo nre to be hereid'er dec'de<l ' 
garded as hurried-through without_p6pular approval. are not 111 consonance with the ideas in this Sect' on 

6. There, is at present a great .constitutional defect ' (~) The disqualification of willow who was u~ehnstc 
namely that the present Centraf.Legislature is incompetent t<ffirmg her husband's life-time is provided for in Section 
to legislate in matters of Succession where agricultural 1~. I ~o-n~t t~ink that it is nece~sary to have this provi~ 
lands are coQcerned. , Therefore the present Bill 'bas ex- ~lon. .~he prov1s!on postulates a legal ~roceeding liet.ween 
eluded· from its operation agricultural lands; fn a countrv t~e husband. -an~ the wife d\1ring their life-time and pre. 
like Jnslia it is•di~ult to make a us,eful e11actment ·ill .Hdes for exclus10o of the w1dow from inheritance if the 
matt-er~. of Succession which d~s not apply to agricu:turai • husband dies int~state. I d? not. see why the lfgislature 
lands .. ' Supplementary legislatjon will be necessary if the should l-l0 out 11f 1~s wny to d.squahfy the widow, if in spite 
C'entrnl ~na.ctment is to )le enforced. In many· provinces,·. of. 11 .!ega'\ proc.eedmg between him lind the wife because of 
t~e Pro~m4m1 Legislatures. are not functioning and _po one ~rtfe 8 unc?nst~ty the husband does not choose to disinheri~ 
Will des1.re 'that. the supplementary legislation should be · ner :l~d c!Jes mtestate. This provision i~ a half beart·erl 
~rought '\!Ito 

1

eftect by Governments, as 11t present function- . effort to show that the old idea of Hindu Law is kept intaet ' 
mg. . . although it is widely different from the original. 

7. Another feature of the BiU is· that ft tries to com pro- . (D) ~Vhile defini~g ",Son" a reference is made to the 
mise ,the various syste~s of Hindu Law, wbi'ch are at pre- t~r;e. kmds of adoptions (Dattnk, Dwya Munshyaytfna ~ll(l 

, sent prevalent in India. While doing so, it has. hit hard Krltrn~a). ~ I doubt whether the new Law of Adoption will 
Dayabhag System of· Hindu Law. The. present Bill.has 1 re.cogmze .all t~ese types of adoptions. 
:xclud;~ from i~s.. operation. property received_ by a Hindu· 

13
· To s~~1 up:- . ' . . · 

m a Jomt farody. Naturally a criticism .j8,. fortbcoming , , (a) 1 entu.ely agree that n hberal system of mher1tance 
becaus.e of this distinction. · • oug~t to be ~t;oduc~d as earJy·as possible so as to provide 

1 

I 8. A· third feature which ·can b'e prominently ~oticed is . for mcreased ~lght~ to wom.en. . ).· 
that the coditicabion of Hindu Law is lieing undertaken ' tb) But codific.ahon of Hmdu•Law ought to be founded 
piecemeal. Law· regarding Intestate Succession ma be on poplllar sa?ot1~11 • ,. · • 1 . 
an: important part 'of Hindu Code bu~ it is not prop;r to · (c) Any leg1slation w1thout that sanction will defent the 
legi~late on one part of 'l;Iindu La~ without even decidina object of the measure although that measure en meritll 
the,principles applicable to any other parts of Hindu Law~ may not be ~o ve;y bad. . . . . ' 
For instance, one is not aware as .. to !;low. the Code is oina (d) ~ ~Odlficatton. of Hi~du .Law w!ll .not be e!TectiVtl 
t:o. be in mntters .of marriage or. adoption. Until th~t i~ unl~ss It IS brought mflo eXIstence by n responsible Central 

d 
't · · ' 'bl t · d tel 1 · I · Lea1slature. . · 011e, l ·IS 1mposs1 e p a equa y eg1s ate. in matters of.; · . (") N -d'fi · · · · · · Slicces~ion. ·It would be obviously ~etter to have the· . e r o co .~ ~abon .sho~ld_ ~e underlaken unless BIIDl!l· 

":hole· Cocle at the same time. After all;; Hindu Soeiety taneous provmcmll\eg~slation ~s a!!l'eed upon or by n ~u1t· 
is being governed by the present Hindy Lm for centuries. uble .a~endm~nt of the constitution, the Central legtsla
!l'herefore a delay of about a dozen years cannot be re· ture Is empo~.ered .to make .laws for the whole ~untry. 

, garded as long. A new legislation, i{ it is to be populnr, · (f) T~e cod1ficat10n of Hmdu La~ shoul~ not be .under-
should not be enacted under the p es ·~ d't' n - taken piece-meal: Amend~ents· will be necessary off antl 

, , ., . , r en . con I 10 8· . 011 under those· Circumstances. ' 
. 9. It appears that "~ao Committee" was appointed (g) The present· Bill ~equires very brtportnnt nmend-

·Just to suggest amendmenj;s .i'n the legislation introduced' nients. .. • · · 
in 1937 and l938 in order to improve the rights of women (h) The larger ·number of fel.'(lale heirs 1s .brought j.n. In 
tQ property. There :was that limited object when ~he com- · stead, a smaller number of female .h~irs·should be recog· 
mittee was set up but dur.ng their investigation. t1e Com· nized and fuller rights should be given to them as are 
mittee's scope ·was enlarged to cover' a wider field. It was giv~n to cotresponding male heirs. · 
a very· gopd thing thai; the committee devoted its labours ' · • · .-· -. _ 
over the greater field but the. poirit. of criticism is thab if . . 
.that· wns. the initial object, the committee would probably DlStnct Judge, Sa tara. 
not have been se~ up 'under the present circumstances: . · 2. The, Joint Committee has avoided defini~g the term 

10. It ·appears from tlie detailed provisions of the Bill • 'Hindt~"nnd left it to be interpreted in the light of the law 
' tbat certain. ideas have beenjncorporated from. the other hitherto pr'evl\iling; In my opinion, the effort afl codifi~n
systems of inheritance. It is very .doubtful whether it is. a tion' woul~ be incomplete if the law is left in ll ncbul')ij~ 

I . , , . Q • . 

I' 
, .. 
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state, particularly ill rela.tion. to 1the inllivi.dual .tO. w~om it 
applies •. No doubt, the ~ask ~ould;be di!ficul_i, but I.li does 
not ~pp~ar to me to be Inachievable. LikeWJSe, the Com· 
mitt;ee does not appear to have taken into aceounp the 

• strong feeling emong ~h~ ~du pub~e t~t apos~oy s~ould 
be considered a dis-qualification for inhentance to a. Hindu. 
The Caste Disabilities Removal Ao~ of 1850 deserves i;o be. 
repealed at the present day, if ~he sentimen~ of Hindus, 
educate'd as well as uneducated, for wholl\1 jhe legislation 

~ , is intllnded is to be respected. 1 
1 

., 
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. c:rillliuul prosecution for adultery. They usually alland•Ju 
such 11 wife. 1'he proviso, in-my opinion, need no~ be 
there, as it appears to me 'nQt compatible with tlie actual 
·state of the society. 1 am aware, no -d6ubt, that there 
hav~ been ,proceedings in which wanton defences on ·this 
ground of unchastity to the widow's claiili to properj;y have 
been made to -defend her. But instances in which such 
claims hav~ succee.ded 'haye been, in my experience, few 
und far between. Courts have been very viii!anl as to 
the p(Jor 'vidow 's· rights and nothing short;. of very cogent 
proof has satisfied them in order to arrive at a findixli of 
unchas'liity. 

3. As the .Central Legislature cannot legislate in respect 
of agricultural lands,' the Cqmmittee app~ars to· have 
exempted such lands from the operation of th~ proposed 
Act .. But as much of the litigation regarding the property · · District Judge, Ahmedabad 
of a Hindu intestate usually rela~s to agricultural lands, I h~ve the. honour-' to state that the Hindu Law' at 'Orll· 

\ suitable provision _could have been filade in S\otion 2 for sent in force in British India doe,ll require amendment and 
the application of the Act to Provinces· that may choose codification in one comprehe.nsive enactment. . The 'ro-
to avail themselves'of its provisions.. ~ am afraidi the d h li li · 1 

exemption of agricultural)an4s by section 8(1) might lead posed Bill, however, aiming as'it • oes at t. 6 a 0 tion ?f 
f · din h certain systems of succession and mtroduct1o~ of. certam 

to legislative -difficulty in the mat~er o exten · g t . e . new principles; is perhaps likely to be. not qmte agreeable 
application of the Act to Provinces. · · to th& notions of the Hindu commuruti. The local 11 1~r 

4. In section 5, among the enumerated heirs of Class 1, ul d th b · t · f th 
the .widow of 'a pre-deceased, eon of a pre-deceased son Association, who was, cons te on • e su Jec , 1s o e 
should ha1'e been mentioned in enl- (1) along with the opinion that the BUrin so far as it ·proposes to make a 

••;r ti statutory provilrion for succession to the property of ,nn 
son of a pre-deceased son of 11 pril·deceas~d son. Tha . intestate Hindu may not prov,e beneficial to the .,.E:indu 

· would, in 'my opinion, be quite just and equitable and • 
would be respecting to some p~rtial extent ~e wishes of society in general. I _. __ · 

;Hindu Women's Associations in Western India. I believe · 
women in. the rest of India would appreciate tbe inclusion Mrs. Jankiba.i Joshi; President, All India.. Hindu 
of such a widow; and there s~ould be no objection lo bring- , Women's Conference, Poona ~ . 
ing the law in other provinces into line with the law"obtllin· In my memorial dated the 11th Maroh 1943 to B'.is 
ing in Bombay Province in this respect. Clause. (f) of sec· Excellency the Marquess of Linlithgow, Ea:-Viceroy and 
~on 7 will have to be,suita~ly 'amended if this suggestion Governor General of India, I bad :clearly stated that tbe 
.Is accepted. ;,-,. . , ques.tion of introducing such Billa as the present one, 

5. R!ndu senti~~nt. is st!ll, to a grea~ e'xte~li, o~~osed IDtestate Succession, Hindu Code part I, was really the 
· ~.the tdea ~fda Hdmduhtemale sTphrop~l g?mg byf inhentBl!cde work to be taken in hand during norm~ld t~es anfd reb· 

w a mame aug r. . . e 111c uston o a mame quested His Excellency to postpone cons1 eration o sue ~ · 
- Daugh~r among simultaneous heirs would not, therefore,, Bills u; the normal wor~ing of tM' Indian ,Adminismti~n 

be rece!ved by them :cheerfully. ~ would ther~fore. s?ggest. after the war. The Working Committee of All Ind111
1 a mamed Daughter to be placed m entry (2) itt seotlo~ 5.. Hindu ~ahasabha also requested the Government by '[)aos.; 

before the Daughter's ~on. An unme.rri~d daughter may ing a resolution to this effect in its meeting held at :>elh1 
be. classed, as. a simultaneous heir. This will, of coura~, on .the l:lth May 1943 Not only that but in the annua.l 
necessitate a suitable. amendment ~ section 7. (d).• conference of. the Hi~du Maha Sabha, held at A~tsar 
. · 6: The provision in section 10 for devolution of an inJes· durih the last days of December 1943 a,.nd attended by, 
tate's ·property, on the failure of cognate heirs, on .his pre· over ~ hundred thousand Hindus, a resolution was passed. 
cep~r, disCiple and fellow-stuael).t appears to me un· to the eftect that the Session of 1ihe {>.ll India Hindu Mah:1 
swtable to modern trend of thought. The es~ate . had- 'Sabha .deprecates any attempt to deill with any mat~r 
better go by escheat to the State, in such cases •. I do .no~ connected with Hind11. Law and urges tha£ the questton 

· propos~, howe'Ver: any. inod~cation to the prop~sal of the of codification be pastpo1,1ed til~ the new coni11;itution hns 
Committee contamed.m sentton 11. - . ' . been. introduced in India. Siinilarly at thE~._ session of a~ 
·. 7. The Committee's amendment specifi!fl in seclion 18 .India Hindu Women's Confe'renc~ held at Amritsar. ~n 
for devolution ·of property inherited by a woman from her· the 27th· and 28th December 1943 'under the presidentshtp 
husband and his three immediate agnates on he~ husband's of the undersigned aitd attended ·by sev.en to eight th1~· 
heirs is much to be commended, as it, mee.ta the prevailing sand Hindu Ladies, a resolution. to the same eftect was 
Hindu sent~ent ·which. is strong!~ oppa~ed to the ~dea of passed. rn spite of all ~hese efi~rts on the ~art of res• 
property gomg out of the husbands famtly. · - , ponsible bodies representmg the Hindus of Ind1a, Govern·. 

8. But with respect to "other p~perty'! of a woman , ment insist on passing these measures during these abnor. 
provided for in clause (b) of section 13, I would urge· that. mal times, as if, by enacting these lawe th~ Hindu men 
Daughter's son and Daughter's. daughter should be placed and women will give more help in prosecuting the present 
in the same it~m along with the Son's son and Son's ·War. . ' ' · · · 
daughter.~ The Sominittee has been liberal . enough lo' (2) In this ·connection I would invite a reference to 1he 
make an advance on the existing law in placing the Son English weekly "Hindu Outlook," published at Delhi en 
along ~th the Daughter in entry '(1). On simjlf!of grounds, the 20th April 1948. It will be seen from its page 6 thut 

'I would suggesti their·issue, whether male or female, to the officials such· as secretaries ef the provincial Govern· 
be placed on,. par in the_matter of succession; and I would ment of Central Provinces, Aseam .• Bengal,. Berar,. Bihar, 
omit the expression "a son, daughter'a son or son's son etc.', have expressed their opinion against introducing such 
taking half as much only as his ·Sister" after the words: measures .(luring these abnormal times. Number of 'High 
.~'shall teke tQgether" in clause (c). Thai would give equal Court Judge11 and District ,Judges had also expressed ~ir 
shares fu sons and their issues with ilaugh~ers and \heir opinions aga.ipst these measures.:- Mr. Susil Kumar Hoy 
issues. With all respect to the members of the Commi~e, Chowdhary has remarked in his minute of dissent attach· 
there appears to me no justification on grounds of prece· e~ to the proposed Bill that..-the Bengal Legislative .Counci~ 
dent or policy to make the difterence in The quantum of has very appropriately passed a resolution that the consi· 
shar~s. I am conscious of the fact that \he Committee,· deration .of this Bill ,should be· poi11;poned ,till after war. 
has allowed only half a share to a daughter in section 7 The Government of India still intend inli!:'Oducing these 
where it. has provided for dism'bution among simultaneous Billa in. the present Legislative Assembly. , 
heirs of a male Hindu. Bu~ it appears to me an enough_ (3) In my second memorial aated the 27th July 1943 
~dvantl\! on the exi~ti~g law which the ~ommittee has made I had raised an objection to the nomination of one of tbe 
m that. tne daughter ts placed on par wttb The son. women members of the AU-India Women's Conference Ml"l· 
• 8. With respect to the proviso~ see~on.t~; ifi is com· Ren~ka Ray of Brahmo ;Faith as a represent.ative of ~l't'.JI' 
mon eXTJerlence that Hindu husb1.111ds even if aware of \he of H,indu ·women of Indi~ The Brahmo religion does not· 
unchastity of their wives ~el.lom have recourse t.n n believe in Vedas, bec:ause· i,n Veda& the idol worshipping 
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is. preuche~ .. butt the Vedas are ·the very foundation of the ' Hindu Religton 'nd us already explained in this memorial drafted has come in this form by voles of Non.urindus who 
the Hindu Law relating to intestate succession as a religious ~ave broken the convention. The Joint Select Committee 
Jaw and ~he right of property is dependant upon thE\ obser· as approved ~f the proposal of the Rao Committ_ee to 
vance ~f the tenets of the ~du Religion. ,.Ifl ia,· there· ?.:d :.d vcod.ify the Hindu Law. The use of the word 
fore, w1th formal protest agamst .the haste the Govern~ en 15 not appropriate. l'he Hindu Law is not 
ment are. showing in passing these bills during these enacted by any Legislative Assembly therefore there · 
abnormal 'times and the :noniination of a Bra!uno Lady to· cnn be no amendment by the Legislati~e !Jisembl~. 
re~l'llsent the cause of Hindu women of India in the Legis. . (B) ~he Rao Committee in discussing the necessity of 8 

jative Assembly, I, on behaff .of creres of Hindu- Women Code 111 paras. 86 and 87 of their report sav in paras 87 and '88 that:- • · 
of India beg respectfully to submit the following opinion "N 
on the proposed Bill of Intestate Succession. . 0~ on the other hand can we belie~e that the Reformer 

{4) The Hindu Code part I "(Intestate Succession) Bill w~ll WISh to lay violent hand on the ancient structure of 
~s am.e~ded by the Joint ~ommittee i~ circulated for pub· Hindu Law ~xcept for proved necessity. It is a specious 
lie opm1on as per resolutij>n passed m the Legislative structures. Wl~h many Schools' and liy· judicious selection 
Assembly in November 1943 on the ~otion of the Law and combinatiOn of the best elements in each he should be 
Member. The first Bill that was introduced in the Assem· a~le.to evolve a sys.tem which while retainin'g the distinc· 
bly_ was ref~rred to the Select Committee and t~ same was tlve cha~acter ?f Hmdu law will satisfy the needs of any 
not approved liy the Select Committee as introduced, progressive society." · · ~herefore the first Bill rapsed and a fresh one prepared by . "It is a code of this kind 'thati we contemplate a code. 
~he Select Committee is circulated for public opinion, . w~ic~ . shall base its law of succession on the I idea of I 
. (5) As the Bill has now been circulated as a Govemmen~ Jaimlm rather than 13oudhayan and its law of marriage on 
Bill the ·public must consider the following questions:....:.. the best ~arts of the code of Manu 'rather than those which 

(1) Whether it is):1ecessary and l!dvisable to codify ~he fall short of the besti, a code which shall recogpise that 
llindu Law?. · · · me? 8?d women are equal in s.J;atus with appropriate 

(2) If so, whether it ~liould be done _as a whole or piece- .obhgahtiolnbs as well as rights, a code whtch generally speak-
neal in successive stages? · ' · mg 8 al e a blend of the finest elements of the ve.rioiis 

(3) If rt is to be done in ~ccessive stages, then, whether. '"Schools of. the • R!ndu Law, a code which 
)be Bill passed should. be put in force at once as they are s~all .be .sunple m !ts language capable of· being 
>assed or the effect be 'giv:el\ to them after the whole code tiranslated mf:o the vernaculars .~nd made ._accessible fu all. 

8 
passed. ' _ , · 1 . . . Such code Wl~ dou~tle~s take tim~ and many -minds will 
(6) The Joint C.ommittee says in its report that the have to. col~aliorate ill 1ts preparations, bu~ there must be 

ntention of amending and codifying in" successive. stages COD;IP~~ent men and. women in India who would:be glad· to 
hl! whole of the Hindu taw is approved by 'them. With assist .Ill ~he executiOn of so. ~ajestic 'a task affecting the . 
:espect tO the difficuJty in dealing with particular topic oi personal ~aw of n!larly 200 nullion of people.'' 
~aw, it says that it- would be difficult tO deal with that We say Amen · 
:opic without having' before them a complete pioture of· · (9) Doe ihe 8 t Bill · f h ' · · 
lf all the proposed reforms and that their task would have h C 8

• pre en sat
1
.
8 

Y ~ e.I~s~ cond1t1on? Even 
· lift d · · h 

1 
· li h · b t e oillllllttee seems to be of the opm1on that many com· 

~een sunp. e if the w 0• e picture w_ere ef~re t em, ut . petent men and women of India mu'!lt collaborate in the 
,be Co~~.11ttee s~ys_t~at 1t was n~t unpractieable to pro- · -execution of this task as it 'affects the ersonallaw of 200 
:eed w1tli one top1c as m the meant1me Government should million of· people 0 tt.'- th n1 p t 

1. t to ''"·t th n'-d L c 'tte d to • n WI; e o y commen necessa;ry a"~-e s eps resusc1w e. e .[l.Lll u aw. omml e an . to be .Qftered is, where when and all the collaboration of 
mcourage the fodn~at10n an,d e;tactme~t of the remam• competent men and women is sought for? The whole 
ng parts of the proJected code 1n the mterval, a~d s:uch proceeding would sho.w that the reverse has been the case. 
:eadJustm.el;lt and. amendme~t~ &s may ~e necessat; nu~ht Such a gigantic tasli which would Involve the personal law 
>e made m the hght. of deci~lon taken m connec~on wttb as well as family stability ia attempted to be hurried up 
;h~ oth.er ~ranches of the Hindu ~aw. Bu~ Jom.t Com· in the abnormal tilDes through which the country is paSS• 
:mtt~e IS mlent as ~ whether t~e Bill would be put ,111 for~e ing. · Taking, ·therefore the Committee's last words quoted 
Jefore the whole Hindu Code 1.s befo:e them: It 1s perti· above it is suggested that the matter be Mt to a committee 
lent to note that the Law Member did not g~ve an· unQ.er· the members ot .which· should be chosen from the various 
;aking of no~ putting in force the Bill of tbe Law of Int~s- Provinces and Schools as well as from four principle seata 
~te Success1?n even to the Advocate , General of India, · of ·Shankaracharyas,. from the· various communal and othet 
lir B. L. )M1tra. . . . . a~sociations which are.in touch with the pul>lic life, and' 

(7) The Law- of succession as well as family nghts are euch a committee should consider and decide whether 
~arts of.the religious. t~nets of the. Hindu and an~ ch~nge enactment .of Jaw codifying the Hindu Law was necessary. 
n these a.ftects the m~unate re~a~1ons oi. the family mt~r. But ·no power !)Ught to be given to amend· the Law. 'It 
~· ·It has been a ~olicy ~£ Bnt1sh ~vemme~, b~t~ m Il,lled not lie said in plain words that to amend. the ~nci· 
~ngl~nd as· wel~ as .m Ind1a, not ~. mtet;tere m .reli~ous ent and spacious structure with. many school;i a co~~ttee 
1s. well as fam1ly r1ghts. ThEl• Bnt1sh_ King, as a King, of handful of persons chosen without defimte pnnc1plea 
lannot interfere with the Catholics and when interference would no~ be the sort-Of committee that Tlhould be entrusted 
;vas made in ._the Protestant Religion the King did so, ~ot · with this work. 
n _the author!ty. of a Uonarch but as a ?efend.er of Fa1th. (10) :rf at all it is . thought necessa;y to codify and 
t:he same prmc1p~e has beenJo1loweil, m India. from ~he amend the present Hindu Law it should not be done by 
arne of East India. Company. A change was ~uddenly the Assembly as constituted now where the Hindu ele· 
nB4e on the 18th July 1935 when Lord Meston proposed merits have got a very sq:tall re)ll'esentation although the 
ihat, the two sections referred to were merely fQ~al, obso· Hindus· form the Majority Community.. The majority · 
ete and should theref~re be repealed and Section ~~ of community ought not to.be forced to accept a Law rela~ , 
;he Government of India Act ".1.~35 stated ~s follows· to their personal rights enacted by the Assembly wherem 

"Section 18• of the East Ind1a Company A?t ~7BO and Non~Hindu Representatives are in majority. 
~ection 12 of the East .~ndia Act ~ 797 (liemg obsolete {11) The mischief ~hat is being done for over a century 
mactments containing savmg for Native Law and cu~tom) to the Hindu Family and Property Law and that might be 
1r~ hereby repealed.'' . in· &tore for the community by clause 901 of the Gov· · 

Since then it is for the firs~ time that the Bill which ernment of India Act 1985 is best iilustrnted from. tbe•Jointi 
:ouches religious and fnmilv rights has come before the Committee.'s report itself .. The Caste Disabilities Remov,a} · 
>ublic as Government· Bill~ It is necessary to oppose Ac~ of 1850 affects I!lainly the Hindus and by that Act 
;he 'Bill now on the general ground' that the Legislature as ,upto now a person who renounces Hind~ Law is en!lhled 
io~prised now ought .not to be given th: ~wer t6 pa~s to take .share of tqe property of the· Hi~dus.. No other 
!ills affecting ohr family rights.' Unless 1t .1s clear!~ .la1d commumty has .got su?h ~n ~no~J~~~lous, sttuation to. fa~e. 
~own .tha~ in such ma't~rs affecting tha.family or reh~~us' Th? Rao ~otnn.u~e d1d not mclu<le ~stasy as a ground 
1ghts of any col!lmumty members of other commumt1es - for exclumon, lint m my .second memonal dated the 27th 
mgbt 'not 'to votEl. ,It 'is observed from what nppears iti July 1948 ,to ~s. Excellen<w the m~st Honourable the 
:be Joint Select liommittee report that the Bill as it is Mnrquess of Lmhthgow, the then V1ceroy and Governor 

' ... . . 
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d' · . · t d · , that c'nuse (2) (b) • If tltis pibcemeal legislat.iou is to be resorted ~. then 

\.lellcral of 1~ l 111
• ~t 11 us1/fm -e d ou'th thi 'Act M' 1850 ut lens~ the marriage law which alfects the l::luccessiou 

ot the Rabol vondmuttel e 
1~h r~a .7t~ngly :r forcilli•y COU• , should bl.l taken into CQnsiderat!OU first, then the law of 

would euu e a uug lter 11 0 15 WI • • Cl 17 f th osed bill wo ld b 
vertcd to Mohornedull Religion to inherit to her parents. , ~uecess)onf tR ~~: It o th te profd . 'f t~ 1 e an 
from the .l:tepOI·t of the Joini Committee it is observed I!Jstanc~ o. e ~d cudyfi tllb wf ou th ~rise ~ e . !loW of 
- & b ·· · th · · Committee · OuL o£1 successiOn Js cons.1 ere rs e ore e aw o marriage. 
~lat there we~e \b me~I e: 

1~d ;: 1 Christian' 1 Parsee (14) In.this connection it may be pointed out that the 
tncse 18 me~ ers 2 ~~ d 

0 0~u: of· these 12 IDudns ti. Rao Committee itself was not in favour oJ' piece-meal 
kfn~!m:e:~~/ sta~~d u~~ thei~llJiinutes of dissent that •legislation llll~ s.nid ~hat where !t~ndamentsl changes )lave · 

• 1 yb de ·dis uulificution to inheritance to be made 1t 1s WlSest to s1Jrvey the whole fie14 and 
· AJoosta~y ~t1!00 d .teh mlu 

11

20 oqf, tlte p'rrmosed Bill i• i~ enact n code, if not of the whole of Hindu Law,. at least · 
In Mnnec lOU WI c ause vr ' • . I f . h' h' 'I ff t d b 
At·Jt~~ b the Committee that "We consider whether ~he of those branc tea o .~t ": 1c are n~cessart y !' ~c e y 
ab· d Y t f tb !Hindu u~ii!rlon un~ Conversion to the contemplnt.ed leg1slatiou, and. th1s would JUStify .t~at . 

Ml onmen . 
0 

e d . 0 . d £ d' l'fi the marriage lnw law of succession and the law of ]Omt 
~~~~t~~~f~~a:oe~ld. ;:dec~d:d~~~?ust up~:~~~~ u~~ fa~ily should be tnkeu into consideration together _w:th the 
position e$tablished by the Caste Disabilities Remov11l Bill. . 

1
. . k . . · h 

1 
. · 

A 850, In their m'inutes of dissent, Mr. Amarendro. (15) Wtth these pre munary reiila~ s 1t ts ~or~ w ule to 
Nctj bh t~ adh ·a a stated that "Our Chairman who Wits consider some oth.~r fundamental pomts ~f-pnnctpl~s• th~t 
a 
8~~ho~ed?n cJul~¥ not I:Je replaced by a Hindu who arise. when th~ lM P.ropos~d b~ ,the Jomt Comll}1tt~e IS 

Ul. vht deal with the uintter 'in 11 better spiritt He was constdered ou 1ts. ments. fl1e. tirst departure from Hindu 
uTtc com etent and our Mosleni a.nd Par'see Colleagues ~ilw is in ncc.ep~mg the p~me1p1e of ~tmultaneoua, ~ucces·, 

q r uitep coin etent. But I, dijl not Jilte pur Chairman s10n. Tho prmc1ple of Hmdu law: Is o.s follows .-,.T~e 
';c bere;k the co~venti~n., The convention is that ~oslem . prope~~y of det'e~~ed goea ~·e~:g:::d-~~~~- bl:de!a~~: ~~ 
or Non,Hindu should not vote 011 matters relutmg to menn son, gran son a.n. · . · B db Kr 
Hindu J,nw rind Hit1dus nnd Non-moslems shoultl not votl! son, inheritance is .to go ncc?rdl?_g to a a· h' am . 'l{ll;ll 
on matters of Moslem 'law. In this Committee .that con· or enumerated ~ert~s of he1rs m order ~s t ey are meu. 
veution has been broken. In my opinion this procedure ~i~ne~t on the ~~-IClpl~ ~p~t t~ ~:;~s!o~~~f:~:a!~:~s ::~ 
hns Yitinted. the Billns it has emanated".. m erl unce. ' ~~ prdn toe by this fundamental change 

,, · ·. · .. · . , · . no reason was asstgne as . w . 
. Mr. V. V. Kalikar stilted thn1t , ~econdly the con~en· ie accepted by the Joint Committee. , Even. th~ Rao Com· 

tion that has been so fnr obse~ed m the Ce.ntrnl Leglsla· mittce assigned no reason .for ib. · 
ture that the mem~er~ of the ot?er Commumtr .should not (16) Upto 1937 the pr1Dciple of simultaneous succession 
t.ok~ si~es hi the me?sur~s relntmg-t? the pe~onal }nw of ~ns '!lever been adv~rted to.~ lt was for the first , time 
thetr Sister. Commumty, was .broken m t.h?, del~be~n~tons of mtroduced ~ the Deshmukh Act for the limiPed purpose 
the Comm.1ttee by the Mushm Me1!19ers · . · ot giVlJg. relief to certam females apparently commg into 

. :Mr. Susil Kumar Roy. Chowdhury statetl .that "M~ny the fumlly by mamage. The effect of this innovation has 
of the clauses of the Bill have been passed m the Jomt never b'een considered from different aspects by any body 
Committee through the help of Non-Hindu votes.. Wo'uld. · in fact. It has never been discussed before the Assembly 
the l\f,;slims lih. ~ Bill nffeetin~ their communt~y to be und as that act was for limited' purpose and the right given 

•. psss~d with th{l help o( norl·Muslim votes?·~ ' to the females concerned wus only. a widow's esta.~ per· 
Bnbu Bnijnath Bajoria and Pandit Nilkanth Dns stated haps it was not thought' necessary to, oppos~;~ it on_ various 

that "Lastly we note 1witb extreme regret the flagrant. grounds. Now that the whole Hindu Law or at _least the 
breach in tlte case of this Bill of the salutary convention Intestate Succession. is being .codified, .it is necessary to 
that in consideration of Social measures affecting one' coQsi4er the' fundamental change .from yarious aspects. 
~'Ommunity onl.'l, members b~longi?g to other c.o~mun.itie~ ·Some of those a~pects appyr_ to have been put before. the 

' should not tnlte p~rt. But m tlus case the, non Hmdu Itno Committee· 1p answer to quest.ounal.l'e.. in para. 22 ot 
. ·.Members taken into the Committee took pnrt in deliber~· their report they referred to this .question at page,l5 thus, 

. tions on controv~r~ial questions' .nnd influenced the d~cl· "On the other, side.we have to bear in mii]-d such facts as 
sions of the Committee, and tbnt in almost all cases agams,t these, that under the Hindu. Law the son is under ~egal 
the wishes of the majority of the Hindu 'Members". ·. · obligation to maintain. amongst others his aged parents 

Mr. Chuttopndhyayn stated thn~ tho Chairman who was while £\ daughter is not, that the daughter is better placed 
a Moslem b'roke the convention. Mr. Kalikar stated that than the son ns au heir, to her mother's estate, that the 
this conYention was brolten by the. Muslim Members, Babu 'daughter also inherits .to her. husband and e. ven his fat~er 
Bajoria and Pn~dit Nillmnth Dns., ~ta,ted tl,)nt th~ ~on'.' and grand father by virtu_e of. Acts .1?37. and 1938 while 

. ;Elindu members m.tluenced the dectslons of tfie Comuuttee the son has no correspond!Dg r1ghts 1n respect of p1;0perty 
!n almost a\1 cnses ag~:nst. the WiShes of the maJority Of . of his wife or·h~r fAther or her grand father ;,in addition ~here 
the Hindu members and' Mr .. Chowdhury put the question is nu economic 'ft~ctor in the problem;, it has been pomted 
directly ~o Muslim' members' wpether they would li~e a out by several correspondents that in. a poor count~ like 
bill' affectin~ their C('lmmunity to be passed with the help India the distribution of man's estate amongst the w1dow, 
<Jf noa-Moslem votes. With nil these things clear as a the sons the son's widow,' the daughter, the mother• a& 
mirror the Jo;nt Committee stnted in the report that "we 'well will' inevitably r!lsult in the dissipation of 'l!Uch littl~ 
aecided 'against .upsetting the pos~tion estal.i\ished ~y t~e property as. there is in the country. Whatever m~Y. be 
Act 181i0". Any man W!Juld ea~tly say ns to· who th~s the ultimate solution of. tibis problem, we feel th~t 1t ea~ 
"We" is .. But· the question is and .I hQmbly be~· to put, be 'lnw~tianted nd~untely in an inquir.y ·embraCing 'he 
,it to Ypur ExceliP.ncv to _say, whether ~his is th11 .wny the . whole of law of succession." . 
British Governme~t want ~ clea' w1tb the iHind)ls, & (17) 'ibis report was made in June 19.41. a.nd. the pro 
majority Commumty' of Ind1a. . posed Bill was first published i~ June 1942. Whether. anJ 

(12) This illustra~ion s~o'ws"thnt in ~be As~embly as inqui~ referred to in parn quoted above, was made in th1 
constituted now, Hmdu mterest affecting thetr personal meanttme about the problem we do not know and suclt 1 

!nw would not be. safeguarded. Therefore .ou any Code problems cannot be investigated in the short period of 1on1 
or anv Law nffectiha the Hindus' personal mteres,t mem~ year. If at all ~ny such enquiry hns been made on• 
bers of no other community should be atlowed to vote b~. ·"might e.~ecti n referenQe to it in the explanatory note t
Il pro~ision to that effect and it shou\~ not be. left f:O · the Bill; but we find none. , All that wa~ found in the Bil 
oonvention. If . that is done then only It may be consl· is fn clause 5 of the Bill' regarding enumerate& heirs !1 
dered whether such ·a Law should be passed b:v the Assem- clause r widow, sou, daughter son of pre-deceased son 
bly. · . · · so•1 of pre-decease!{ son of predeceased so~ are meution~1 

(13) lf a codif\cation of. Hindu Law is to be thouaht ?f. in. brackets thus "Heirs !n this entty · b~in~; hereinafter 11 
~ Commi~~il)n nf ennui!W, as in the. matter of Sarna B1ll. thts Act refetred io as simultaneous hell'S . In J!xpla~e 
shoulii annoint~d and thev should be asked to mo.ke en. tor:v note to clause 5 nothing is said about this new pn~ 

· quiries in the ProvinceR with reference to various proposals cip\e,· !l'hus it Will be clear that the Rso Committee ha 
made Anil fhe whole Hindu pode ray IJe passed liS Onl' not considered the ecou?\llie aspect. of the dissipntio~ ~ 
U\1' ins'tead of piecemeal. . , , the property referre? to m para 22 quoted above,.' It JS ,t 

' ' ' \ I , ' 
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noted tha~ the question before the co~ittee while. 

attiug ~e Bill was to codify the Hindu Law of succes· · 
10 and not to makE) a new Law for the'lntestate,succes· 
111 of Hindus. It 'was therefore necessary to keep Jibe 
sic principle intact while codifying the law, that princi-
1 bas been quietly ignored. The principle says that 
[e who is liable to offer a pind iuherit." ',rheir otleriug 
1d is only illustrative of the .obligation. ' 
'18) The law of.succession'is based on the natural desire 
1 the natural instinct to keep the property in the family, 
aning t,hereby only such persons who would take care 
the owner .till his. death living with him throughout the 
1 

and carry on the duti'l_s and liabilaies laid-on him by 
, personal law. It is on this principle that the females 
~e been excluded by the Hindu Law. The Ve_dic texts 
arly"' explain this point of view. 

il ~ EW<it ft1N ... 'q.fi'{ ll1l ~ i 
' qft ;mro ~ ~KJ: ifi6! ~~ lli"l'l:, 11-
~ son born of the body does not transfer (pntern~l) 
alth tO a sister, he has made her'the receptacle of the 
bryo of the husband; if the parents procreate children 
eitlier sex), one is the pe.rlormer of holy. acts, the other, 
:0 be · e~riched with gifts. . " · 
~e Sayanacharya has the. following comments.:-
rnfil: \!lit: t llll'~lil: > lll!it-~= ~~~:wit=~ rm;r;nt: 
~: iliilf trcrftf I 'IKJ: ~: ~ ~~;ft '!lli'lllll1i! '« 

~ 1 fil~;n~ ~·(qf<!f-T): <o111~: a~~~ ifilf~ ri~ M 1 

. I . 
generation has passed ~fter that. .Further-in Euglaud ~e 
land belonged ro the Crown a.Ud all othdrs hdld th~ l11ud 
unde~ subordiua~e tenure. The economic aspect of depl.ll'· 
ture m England 1s yet to be seen aud therefore thut iustlluce 
cannot be followed in the agrioultur11l country like .India. 
·In any case no experimenthJg ought to be allowed iu such 
matters. . · 

(20) Summarising therefore the points which go against 
acceptance of the ,principle of simultaneous succession are 
as follows:-
. (1). Vedic te~t is agaiust it. (2) The purport of ·law of 
~er1tance _bemg to keep .the family property iutact. is 
v1olated owmg t_o the strict rules against in-breediug laid 
down by the Hindu Law. (8) The economic factor. lD 
agricultuml country like .India it will result in dissipation 
of property: 

(21)' The Rao Comlnittee as well as the Joint Committee 
apparently take the 'principle of simultaneous succpssion 
to have been accepted by the Assembly in passing Desh· 
mukh Act of 1987. and 1988, but that was only for the 
limited purpose of giving relief to certain females and the 
want of opposition or the silence on this point ought no' 
to be taken as acceptance of this .principle ... The Deah· 
mukh Act was enacted to give relief to certain women .in 
Joint Hindu inmily-whose posJtion was deplorable in the , 
present condition 'Of the Hindu Society. Owing to the 
prevalence of individualism and personal liberty, the exia·. 
tence of joint family became precarious und sqme cases 
came before. the Court in which widows of ejlrning 

lowever in between these two v.e., ~etween a s'on and/ members were reduced practically to drudgery of life. To 
laughter) ·one, possessed of male ·sex, becomes the remoye such anOD\Illous position tha~ the Act was enacted 
hor of meritorious work st~ch as .the offering of pind, _and 1t was confined to giiing rigM tl) widowa and widow• 
~~ion and -the· like. The other, possessed: of the . of sons, grandsons, etc. • 
1ale. sex, is .. only entitled tO be bedeck~Jd by· beautifu-l (22) It is' worth while here to see ~f provision can -be 
~gs. such as wearing, apparel and jewellery and ' the ~ade for such cases. without a~cepting the principle of 
1. A son being autho.rised to perform meritorious s1multaneous successwn. So far as the Mitali:sbar Pro
ions, such as the offering of the -pin_d, oblations, eto·., v.ht!les are concerned for_ t~e purposes of considering their 
entitled to inherit the property of · his parents;- a nght~ women.may be div1ded in ~wo classes, (1) women.· 
1ghter, is not so, she 'is simply . to be given over in coming ~hto family by marriage and (2) women born' in 
rriage to another (outside the family). · '· · the family. So far as the Bombay Province' is concerned .. 
rhe . t~ansllltion is taken from the b.ook. "Dharma women born in .the family while so inheriting ~ake an 
1stra and the proposed Hindu Code 1iook" of Prof. absolute estate and iu the rest of India their riglit is limit. 
V. Deshpande). · , • . ed ~aile~. wid~ws .estate. Taking the .class. of women 
~his point was never con.sidered by -the Rao Commit,ee commg m family by marriage they have no right excep• 
· by ,the Joint Committee although 'the matter -was to mainte~U~nce in a joint family but if any of them had 
oially brought out. in some of the ' dissenting minutes. sons they were entitled to an equal share along with their 
that the Joint .Committee did was to add parents if sons. ~t partition wh~n made, but • they could not claim' 

1endant on, ,intestate, widow of a son and widow of P.artJtwn by themselves as of right. The deplorable condi· 
deceased son. In their explanatory "Dote to clause . 5 tion of these women really occurred when they had no son 
y do not ad!ert to any reason for this .departure from· an_d that was due to the doctrine of, survi~orship in the· 
1du law l'\lles. I • M~takshar. In /Bengal the law of survivorship does not 
19) It may be urged by way of objection that the eXIst and therefore in the· case of a pers9n Ciying without 
homedan law-, the Parsee law, and Indian Succession son the property is iuberited by widow and cases of hard· 
; have accepted the principle of simultaneous succession ship _like that of ~ ·widow of pre-deceased son could be 
I if....so, why it should not be accepted .by the Hi!!du pro"?ded for ~Y. will. It should be noted t~at the easea 
w. The Rao Committee or the Joinii Committee does where a son d1es before the father are very few and.there-
' refer to tb.js fact . in support. of. their proposed depar· . fo!e for such cas~s it is n~t necessary· to enact a law which 
e but the answer tQ that reason if advanced is j;o be wl!f affect the Hindu Soc1$ltY .general)y. A way to accom~ 
nd in the fact that marriage in the- :family is allo~ed plish t?e purpo~e of· gi~ng relief ~o the widows can he 
lngst them and one of the reasons namely a desire to f~und m acceptmg the mterpretat1on of the word Daya 
p e~t.ate. in the family is satisfied by the iuter-marriage; given ,~Y ~~ngaJ. l~WYj!rs. . Tffe interpretation of · that 1 ldd1twn to this the Mohomedans. have the law word Daya by M1takshar IS:...,. 

tguaf and tb:ey have a Legislative sanction to that law , ~ llf:f ~ ~ ~ f.:rf;rm ~ ~ \l'II'Rt ~ ~f'l{r 1U').il 
which· they .can keep the property in the family if · ~ 1 • ' 
re is no inter-marriage. In the case of Mohomedan . . 1 • 
· it has got to be remembered that iJ was made princi- 1•6 ·• Paya IS that property whiCh becomes. the propert,y 
~Y for the Arabic people who had nofi comple£ely lost of another. by reason only o£ th.at a~other bemg related .to 
ll' nomadic habits and character. At that· time the the o~er • ther~fore mer~ relatwnsh1p to the ~wner would 
perty of Arab was of a simple . description. Camel, 0?nstltute an he1r and there~ore .the right arises in~ th~ .~ife 
lie\ tents clothes and few utencils usually formed the time. of first owner. Where.as m Bengal- Days IS mfer. 
k ~f his possession (Abdul Rahim Mohomedan Juris· preted as being that property which becomes ~he propeny 
denee page 846).. Eyen in the case of English law of anoth~r by reason of r~lations?ip as well as the death of 
to 1880 females had no rigM to p,roperiy. Not ·only the preVIous owner. It·1s mentioned as · 
t but on marriage all h~r. property went to the husband ~ ~l'lfl({ ~~r.;r 1 

merger a.nd ~t is only by enactment of .stn'£utes after H ther~~ore while codifying the law this interpretation . 
tu~es ending 1n the real PX:OPerty act of 1925 that the were sanctioned by law as the meaning of the word Dava 
ahty of rights has been g_IVin. n. has. got t~ be. re~ the reas?n for applicability of doctrine of survivonhlp 
nbered also tlmt En!l'land IS no~ mamly an agr1cultural would dtssppear and even in the case of Joint Hindu ' 
n~· and up to 1925 t?e rea!. pro~riy could go by . Family the widow of SOilless brother will inherit his pro
erttance by the law of Pnmogemture u..; only ~he eldest perty. In lhe case ·of .mother and grand-mother Their 

succeeding .. ·· The experimen£ of. giving 1equa.l rights rights are already provided by law by recognising their, 
b to males and fem~les is un

1
der trial and not even I) rights to a share equal to that of-'41 son, the only disabili~y 



62\' · 1 I , , ' • 

. . f · ·deceased ' (2gJ Clause 13 provides- that· the property inherited by 
cases of hanlshlp except .that of a. wJdow 0 b a P~\ her 

11 
an~· ·woman from her husband shou.ld go to the mnle , heirs 

son. ,Her case· be lef~ to be ~rovJded .for Y giVI g uld be of her husband. . This may be retamed fo~ rea~ops alr~ady 
definite share by way of m~mtenauce ~ ~16 shld h stat'ed !or excludmg the ·daughters from mherltmg· jomtly 
·~Jlowed the ~.arne share, ~h1.eh her hus an wou ave alona, with son. and widow. · In this connection we may 

• ·got if he were alive, as a hm1ted ~stateb · f .1 'th need sugg~st also . that the definition of Stridhan contained in 
(23) In .the case of women born m t e amh 1 

.Y ere!· d clause 2 (h) should be amended by deleting the wor'ds "by 
- . l . . for them as t ey are a I ea y . . t t''t' " not be any speCJa ·provision . • d h Ia · inheritance. or devtse, '·or a a par I JOn. · . , 

provided for in their hUil):Jands family an t \sam~ ruth s (30) V/au8a .. 17.-The Joint l:ommittee boo said 'that ' 
may be applied . to them. The onl1 ~omen · orn i 1~tur: ·they qave made no change in the original elause because 
family that would have to be pro~Ide~ ~or by cl~~:r for · they had not the marriage Bill before them. We say, 
are 1,Uimarried daughters. and provt~on .:.s n~ e. d Y that clause· 17 ought to be recast altogether or deleted for the 
the~. A, Text in' Ya?na.valkya. · .mr1 1 .~rov~ e:unJar- present untiV the_ marriage Bill .is before tb~ · Assembly 
.brothers should get the1r sisters m~med. ~utch a 1 ' and pru1sed. If the present rnarnage Bill whtch , was cir-

. tied,gul, we suggest, shoJild be giyen-~a~ e~anc~ equnt. . culnted hd042 is to be taken to be the marriage Bill' we 
to th~ .share of,her brot~er for.: her h~e. w~~h b~~t~d mteres £ sugaest that the spouses or ~nrriage validated by. Clause 
or till' marriage. Thus there IS no IDJUS Ic_e In e. case 0 7 <rl the 10 084d rw\rriage Bill ·under the doctrine 

, la'ughter. Su~h a. s~mple PI'ovisio~ would have remo,v7d , "Factum Yafet•;- should be disqualified to inherit. This 
~he So-called disabllttJes of wom~n m general. th . ht f is one of the reasons -why we opp'ose codification of Hindu 

(24) To' order to ~rov~de .ror snch cas~s e r~g o Law. in successi~e stages. . . . . .. . . . . 
eimultaneous succession Is. giVen to, them h the Etop~se~ ' (81) Clause 20 should definitely' contain the wo~ds that 

· Bill ~s. 'Ye~l as the old ~~11. '!rhat wou!d a~e t . e ~ ec A ostaay should be I! ground of exc1usion fr?~ ~inheritance 
of d1ssipatmg the family d phroperbty thn ~~~ hS:~?u tu[h1 atid for that purpose either the Caste Disabilities Removal 
eountry. It should. be note .t .~t . r? ers m er• 10~ ~ Act 1850 shOuld lie repeale'd altogether from the Statute 

"property· may cont1~ue to remam. J01?t 118 • one nmt for · Book or atleast Rhould not be made applicabfe 'to Hindus. 
generation, whereas I£1 a da~~hter IS gtven ltht r ,shr.e, We have ~tlready noted above that this suggestion bas been 
ther& woul~ have to be partition atonce nn , t e Isrup IOn · itpproved by majority of Joiht Co~ittee who ~re 'Hind~s · 
of the fatn~ly would be nccelerat.ed ... , ' , · ,• h f and it is only the vote of Noll-Hindus that· this ()lause 1s 

(25) To, s~·~ure the end of ,Pr?~tdmg ~qnulng t o: retained as it is. . . ' , , . . . 
women. the Bill !accepts• the pnnCip~e ?f SimultaneonT~uc (32) Clause 22 provides that the property in the absence · 
cession :f\Oin Mohom~dan and Chris~an systems. ~se of nalified heir should go to·. CroWD:. We do not agree , 
sys~ems are no~ ap.plicable to nn agrlcUltur~l .co~nt;y Ilk~ . wit6, ~this, , In this conne,ction I would invite a reference' 
~ilia as .observed a~ove and therefore·. this prmciple o , to my letter dated the 11th . December 1942 subll\itted 

' .Simultan~ous successi.on ought not· to, be accepted and . throu h the Government of Bonibny .. 'In !the last para.' . 
, that portiOn of t~e Bill must be changed ns also clause 8. f th'g, I tt. I had clearly stated: that the Hindu ·Mahlltl, 

sub-clause 4, wh1ch lays down that a woman shall be 0 18 . e. er · : · h 'ld· b d that th 
entitled· to inJlerit. anm a nate .. of her father and his . Snbh~ ms1sts that the .provi~Ion s ou .. ·e ma. e . .e 
agnates and shall not by· re:son only of her marriage be estate of a person" dymg ~1thont heir. ~hould .g? .to the 
entitled to inherit as ,an agnate of her husbnnd · or his. Crown. as tr.ustee of the Hmdu Com~un1ty and 1t should · 
agnates. , This clause should also be' deleted .. In mnk\ng be ohl~gatory on the. Crown to apply 1t for the benefit of 
this provision the psychologies~ effect on the · Il)ind, ·o~. a th~ Hmdu Commumty alone. . , , , .. 
woman has altogether been . ignored. UJ:~der the present (38) ,Cl~uss 28.-The followmg enactiilents s}).ould 6e 
ln\\1 s11e goes jntQ her husbanfs fan;~ily and is a p~rma· ·added In' ·~he. s.c?e~ule. . . • 
nent mellj.ber of that family. Her rights, interest and C~st DJsa~J!ItJe~ _Removal Act,• 1850. 

· obligations are all centered there, her children being in . · ~~d~'Y. Remarriage Act, i856. . 
1 

. _ • 

that family her natural .Jo~e· also would be in the same· Liab~ht1es of. sons for debts, 18~7.. 1 . • . . • 

direction. Und~r the proposed Bill she goes tMre only to SpeCial marr1ag3 a'ct so far as 1t IS made applicable to 
· gi~e children to that family and revert. back again to her B!ndus in 1923.. Seotion lS of 1937 an~ 1938 Acts other- . 
father's family. She would be drawn by ,love and nffec· w1se cn.lled the Deshmukh Act and vanous Acts made. ,to 
tion to her children in her husband's family as well as to change the course of s,uccession. 
her husband but for· her, l?ecuniary interest she would ---
go ~~ck to h:r parents, ·so she would ~e lo?~ing to ~wo Copy of a letter from His Holiness Jagadguru 
famthes for different purposes. Such a. condttion of nund 1 S . 
woul~ hardly create a family life .in her husband's family hankaracharya., Sharda P1th. 

· and for these r~Mons it was laid down in Vedas that 'she As desired by His Holiness Jagad,guru, Shimkaracharya 
would not be e11titled to inherit, and it is only as, a recogrli· Maharaj, Sharda Pith,• President of the mammoth mass 

. ·tion of her relationship that she is giv,en n right to inherit-. meeting of the 'Hindu of Bomb'ay, I have the honour. 
in the abs~nce of u son and widow. ' · to submit herewith the Resolutions passed .unanimously 

(26) As stated above we object 'to the' us~ of words, ~~~ the said· meeti¥g under the presid\l.Utship .of His Holi· 
"'Amend~' and "in ·succ~ssive stngj!s'' especially even ·ness, held at Madhavbag,1 Bombay, on Friday, the 21st 
when the Advocate Gen~ral of India, Sir B. L. ,Mitra, Aprillll44, a r~quest that Y6ur Excellency would. do. the 
made .the modest suggestion that the . legislature even if need.!urto safeguard the legal rights of tlie 25 mi!lrons of · 

_ pas~ed should not como into ·rorce before the other rele· ortho~ox Hindus· of all-India which· !Ire now sougl;i.t to be 
· vant chapters. was not uccepted by ·the Lnw Member. This destroyed and multilated by means of the above abnoxious' 
• ·would show that if the Bill is passed it would be leaving ·and reformist Bill which .is 'opposed to tbe Hindu scrip~ . 

other chapters to their fate. We nre not in favour of tures· of Honry uhtiquity• and immemorial custbm, with a 
making any expeFiment on the Hi.Udu Society. · , reques-t ·that Your Excellency would be pleased to forward 

(27) Claus~s 4 •and 5 of the proposed Bill.:._ We are th.e .sume to the Government of India for• fa.vourable jlon· 
opposed to the acceptance 'of principle of simultaneous sideration o.nd ~ue action". . · , : · 
heirs for the reasons already stated. Even. the Joint · · . REsotu'l'l;oN .No. 1 · . 1 

,, 

Committee exclud~g ihe non-Hindu· mem~ers· numbe~ing . This meeting resolves that as in' its' c~nsidere.d··-view 
five plus one Brahmo Lady nominated, by the Govern· neither the Government of 'India nor any ol the Provincial 
ment, .did not accept this cluuse by majority. The mu Go~erliments does poss'ess ·or has at any tin:)e · possessed 
as it gves to the public is signed by all gi~ing the false any right to· legislnte upon matter of private law~ of the 
impression of unanimity. ' That impression must. first be Hindus, the present policy oCtile GovetunJent of Iudia 
removed by stating clearly that the clause was put iri the of codifying Hindu Law through, the agency of the Central 
Bill inspite of maJority being, against it and that goes Legislature specia~ under its present form ·and constitu· 
against the basic principle of the Hindu law as stnted tion is most reprehensible and its ·contemplated action 
above. · · thereon ultra. vires. • 

(28) If, it was thoug~t that. the ,Principle of simultaneous , . . . RESOLUTI~N No. 2 . . . 
succession )VBS to be mtroduced 1t ;was not necessary ~ok Th1s meetmg fur~her resolves (9,) that without prejudice 
a special provimon in the Hindu Law.. One. Sectu:)p. to .the· contents of the Jirst resolution, the action of the 
abrogating ihe personal la\v of the intestate succession of Government ·of India in constituting the Hindu Law Com· 
Hindus would hsve•sufficed and in. that case the,Succes- mittee for the preparation .and drafting'of the Hindu Code 
sion A.ct would provid~ ror ali thes.e things. ' . . is fullY, un:v~rra~ted lllld -Unjustifiable (b) that t~~ ,Hil).~~' 



.I 

Intestate Succession Bill and the Hindu, Marriage ·Bill tb._; Sauataui (Orthodox) .l:lindus from Muhllrot~l-ro to Ute 
contain so m~>ny provisions quite opposite to the spirit and• prop!.'r authority \of the Gavernm~ut of' India, u~ soon a' 
Jetter of the Dharmashastras and dettimento.l to the Hindu possible. 
culture and civilisation, that Government should be asked The present Wllr is in it-s full swing a111.l r~centl:v Jnps 
to withdraw 'both '}._f these Bill~ and abandon any further have invaded the borderline of India itseU. And if these 
attewpt of ~egi$)uting upon an;v subjd of Hindu Law. ineligious ;Bills will be oppressively and stubbornly con· 

· . . ' · vcrted into Acts at this juncture, that will prt>mulgute a 
. Bombav Presidency Women's Council .. deep sense ?f grief ~nd unre~t not only in the Suu.utaui 

" masses but m the· Hindu publio as a whole and all wtll be 
. My Council has considered ~he Amended ;Bill IIJid we required to undergo the ill-consequences arising there

feel that un!ess we have the who!~ picture of all .the · from. We take it to be our duty to give timely warning 
recommendat10na of the Ra.u Comm1tt.ee on the vanous to the Govemment about' the serious and disastrous con· 
sections .of. the Hindu ~e.w, we cannot. give our op~on sequence that may befall and we do call upon the .Govern· 
on the report· of the .'Totnt Select Com1mttee. . ment to note t)leml and to drop the idea of converting the 

1 Bills into Laws. ' 
The Hindu Residents Qf Rajkot- . , 

·A meeting of the 'Hindu Residents of ·Rajkot (Ksthia- . Mr. Gangabisan Ramgopal Agawal, ex-Vic~ Pre·· 
war) was held in the PsnchanatS temple on Sunday,· the ' sid~nt, Maharashtra Varnashram Swa.rajya Sangh, 
16th .. A.pril, 1944, under the Chai;manship of Shriman Ahmednagar and 210 citizens of Ahmednagar 
Ranchhoddas VnndravandM Patwan, ~.A., LL.B., Ex The undersigned Citizens .of Ahlnednagnr . City most· 
Dewan of Palanpur, Gondal and Morvl States, humbly and respectfully submit their say in respect of the 
· The 'follo"'ing ResolJtions were unanimously pBSf!ed·:- above. said Bills.,. , · · · .I 

'· • · .REsOLUTION No.1. · We most huinbly. beg to stnte that the said Bills w11l 
Thls nie~ting resolves th~t as in its· ~onsidered view be the cauae of destr~ct·ion o~ the ~~du Religion, the 

neither the Government of India nor any of the Provincial : ma1:1age~ent of the Hindu Jomt F~~1he.s nnd ~ources .of 
Governments does possess or ha~ at any time possessed t~~~r mamtenance. Our. hu~ble· opm10n .'s that the LeglM· 
any right to legislate upon matters of privat<l laws of the ·18.1ve Body or any-body else has no r1ght ~~ pass su!'h 
Hindus,· the present policv of the. Gavernment. of ,India Bd!s ~nd they may not be p~ssed.under any ClrCIJmstanc:s. 
of' codifying Hindu !Ia w , through, the agency of th~ Cen- , Th.'~ IS. our . earnest and . Sl~cere ~rayer to our Bemfll 
tral Legislature speciallv. under its· present form and con· Bntlsh. Government, Leglslattv;e Bodies' and to tbos~ whl'l 
sti~ution is most ~prehensible 'and its contemplated actio.n g~~~rbn ~s. h ld . terf . '.. ''th th ., "' th . It li dires ·. · . · •· · .l.)q o y s ou ever m ere many way w1 e mau<ers 

ereon u r ' · R N 
2 

' · · · of any Religion, because Religion is the Command of ibe 
. . 

1
' , Esqt~TION °· , ·. . . . . . Almighty and that Command has been in progress from 

· This meeting .further res9lv;;s (a) ~hat w1thou~- preJudice time immemorial. So 'intel'ference in 'anybody's religion 
to .the coJ;Ltents of the first Resolut10n1 the act10n of. ~he means disobedience of Laws created by the Almighty. It . 
Government of India in constituting the Hindu Law Comd- · is well known that how one has to suffer a great den} if 
01jttee for the preparation and draftll'lg of th~ Hindu 9° e • pne di~obeys tile Laws of Government. ' · ' ' • 
is £ullv .unwarranted and urljustifiable. ~b) That t~e Hm~u. We ~!early see from History and Shastras that one who 
Intestate' Succession Bill· and the H!ndu Marnn~~ B\ll will disobey the Commarids of the Almighty has t;<, bear 
contain so m:liny provisions quite opp~s1te to the spll"lt. and , seri?us consequences and suffer much, whether he be an 
letter of the Dharmashastras and detnmenta\ to the Hindu. 'Ordwary man, s man of l?ower or even the Governing 
culture and civilisation, that Government should be asked Author1ty. For the above-stated rt~nsons we humbly 
to withdraw both. of these Bills and abandon,. any further, rE·quest that Laws or Bilfs whiclt will interfere with any 
'attempt of legis~ati;lg· upon any ~object of ~indu '~w. " religious matters may not .Jdndly be passed. . 

· · ___ : . We further,most !mmbly request that the Laws or Bills' 
p N D ' L :M & s A F A I c A The which have already been passed before, on some misunder-
. ·. •, ave, : • • J: • p"· 'ii 'oi'p O 'standing or nuthoritatively, may kindly be cancelled. 

BntiSh Wax & VIctory Med 1St, ata ap ' ' ' ' l'his !s our most humble earnest· sincere and he11rtv 
Na.diad (J.)istt; Kaira) and four other.~ · request. . · ' ' · ' • 

In my humbl~ view as neither the Government of India . ___,...... . . 
nor anv .of the Provincial Governments does possess or '.' Messrs. P. ,v. :Pa.vre and P. H. Jo~hi, Poona 
has at. any time' possessed any right .tO legis~ate upon . We J oppose ·the Bills being ripe d. into Acts. . There 
watters relatili,g to the private la'jVs of ~h~. Hmdu~; .(a) 
the present policy of the Government of Indio. of c~difymg . are no circumstances existing to co.ll for the viW.l chunges 
Hindu "Law through the agency of the Cen~ral: Le~slature which the Bills propose. l'he ~x,isting Hindu Law is not 
specially under .its· pre~ent· fotm .and. constitution. lS mosb proviid to be qisastrous to the Hindu Community.. . ' 

d t th t tes 2. Unmarried daughter is already provided for by the · 
undesirable and its contemplate ' Q(J !On . ereon mlS. a-. • present. Hindu- Law by making provisions for bet• mginte~ 
man-like; (b) the action of the Goyernment of .Inala m na!lce, education and marriage out of the father:S cstat~ · 
constitutin!J. the Hindu

1 
Law Committee fo': t~e prepara- and hence,no need of proposed Bills;. -' 

tion and drafting .the Hindu Code is toto.lly d1sliked by the 
Hindus, and (c) the 'Hindu Intestate .Silcressi?~ Bill. a?d It ~l'here is nothing in ·the proposed Bills which will 
tl!e' Eindu Marriage Bill contain many prov1s1ons qwte rea~y benefit the ?fu~us; .on th,e contrBIJ: they unn11ces
oontrary to the spirit and Jetter of the Dha~.a~ha~tra and sarily cre8fe comphcat10ns m the Succession of Hindu anq 
are detrimental to t}le Hindu culture and mvilisation. their properties. , . . · , · 

• , , 1 • 4. As a matter of fact Indian Succession Ac~, Caste :Dis; · 
Dharmav~er Vishwasrao B •. Davr~, President, a_bilitie:\ Removal ·Act and such other· Acts have already. 

Speci'al ConferenOe, Poona City· ' · created sufficient .disJ?utes with regard to properties and . 
successions of Hindu aud the present Bills will add more 

·A special Conference of orthodox. Hindus was· ~eld on complications. · 
23rd and 24th March·1944 at Nasik under my Presidency· · , ,. h t · 5. .The contemplated Acts wffi ena'bte non-Hindus ·or-
ship. In addition to the memb.~r~ w 0 w~re· presen 10 Hindus ·of differenp caste to .11uceeed to the properties of 
the Confg:rence, learned personalities, .Pan~lts and Sha~· decell8ed Hindus and will destroy the joint family · 
trees from Nagpur, Dhulia, Satara, Pandharpur, Sangli, s h' h · h · · 
liyderabad,. Ahmedabad, Bomb~. y, who co,uld. n.ot att~nd ystem w IC !S t e most unique and important position 

d th st g under Hindu Law. Joint f80lily. system consisting of' 
the . Conference in person, have exptesse etr ron community of interest and unity of possession is the best 
opposition to the above· Bills, system which is not ·to be· found elsewhere-in the world 

The', C~nf~rence has unanimously · passed resolution aud the same is highly essential to be maintainea even 
emphatiesllv opposing the Bills an~ has also resolved 'to' unde~ the present circumstances of the. world and espe
intimate the ·Govemment to dissolve the ellisting Special ciall~ of India. Tlie joint family system will,.surely save 
Law Committee. I have, therefore, the honour to request India from the post-w!'r economic circumstances. . Th~ 
you,' on behalf of imd :for all the Sanatanists from Maha· efforts of the present Law :\fakers will endanger to tbe 
rash~ra, {;(> inf~rOJ about ~~~ opinion' i.e,. I the opinion of all Hindu generations to come. we . theref~re highly opjecli 

,, 
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. to the ll11Js ;n· t~tci anq)r~y )illat ~nose should be dill· the Government\ pre~s on wi~ , the. Bills, there will be 
regarde!l and droppw. . , . Wide spr~ad. commotiOn and discont.ent among the liindu 

0, .Many Lakbs of literate ~dus ~t.e on war front ~nd ~eople: It 1s f?r ~he Goverrime~t to consider whether i~ 
will not ba able to express the1r opiD!Oil on these Bills. Ill des~rable to mv1te such a. disturbance of the Hind' 
The effects ·of. the llilla nrc likjlly to h84lper their public milld in these days of war when every . attem ~ 
properly and Mure gene~ations _and the ~ills shoul~ not should be made ~promote war efio:ts and nothing ought 
be cons1!lered b~hlnd their back and until the H.indus to b~ do~e that IS even remotely like!,y to distract the 
non·front are consulted with. , public mmd. . . 

The present Legislative body contains no real repre· We, therefore, .most respectfully ll!ge on His Excel. 
sentatives of Hindus. · The present members do not know lency the Governor General of India not to press on wi!Jl 
w~~~ are _the real prioeipl~s and spirit !ll'derl.ying the pre·. the dangerous llills but tO, withdraw them altogether; 
vailing Hindu Law. They want to brmg Hindu :r-aw on Such au act we assum~ His Excellency, will be hailed 
tha lines of English and Mahomedan Law. Rights of · with deep gratitude by the whole Hindu populace lllld 

. female were sufficiently considered by :Yajl,lyavalkya and also by aU the Heads of Hindu Religion." · · 
Apasthamba. The Laws standing at presen~ should not be ' 
changed by persons of less competency thau Yajnyavalkya . District. Judge, Be,lga.um , 
and Apasfuamba and we dare· say that the present movers 
of the Bill cannot stand in ilompetition with the genuis I have' nothing usefui to add to the detailed remark& 

, of learned sages like Yajnyavalkya and Ape.stha.mha. which I submitted unqer this office No. 2143, dated 8Mt 
We. therefore strongly o~pose the Bills in toto and August 1942 .. My views on the principles and .the im· 

earnestly request the_ Government to drop them". portant changes em~odied in the Bill remain. unaltered. 
. · · In matters of details I find that the Joint Committee 

have, to a certain extent,. accepted the suggestions made 
~ my report. I have no objections to urge against the 
other minor ·or consequential changes made by the Join~ 
Committee, and mere drafting amendments 'require no 

' 
1 His Holines'a, Shrimat Jagadguru Shree. 

Shankaracharya Maharaj, Karvir 
"The memorial of His Holiness Shrimat Jagadguru 

Shree Shankaraeharya Maharaj, Math · Sankeshwar; 
Karvir, respectfully showeth :..:.. . · · ' 
· The whole Hindu community .is profoundly perturqed 

over the Intestate . Succession Bill and the Rixidu 
· Marriage Bill which the Government of India have spon

sored and which is. being referred to Joint Select Com
mittee of the I!!di~n Legislature. The !Bills ·interfere' with 
Hindus. It is sure ito destroy the family system which. 

~ is the sheet anchor of Hinduism. H is wrongly concei". 
ed. It will adversely affect Hindu culture; It goes 
against ·the grain of Hindu Society and' constitutes and 
affront to the traditional Hindu Religion. 

• • We htu~e ·particularly to bring t.o. His Excellency.'s 

comment. · · . 

' ' 
Shree Shukla.Yajurveda. Madhyandin Maharastra. 

. · :f3rahman Sabha, Poona. . · · 
'.~;his meeting of ~hree Shukla · Ye.jurve'di Madhyandin 

Maharastra Bralunan Sabha. Tequesta the Government of 
;India ~ot to proceed with the ''B.ill to_ amend and codiiy 
the Hindu Law relating to Intestate. SUccession". · The 

. :aaid Bill is against the basic principles of Hindu Law a$ 
enunciated by Vedic Shastras and Smriti$. It has dis· 
re~ar~ed th!l age·l~ng Hindu customs and rights. The said 

notice the following .facts :....,. · · · . 
(1\) That in the matter of religious rites, the usages and 

customs, the only authority that can ~ver be recognised 
and. acted upon,, is . that.. of the . Shruities, Smritiea., 
Puranas Agamas · arid other Scriptures Of . San11tana 

· B1ll, if passed, will completely destroy the present system 
of Joint Hindu ,family which is. the very baais of .Hindu 

• soc!ety. It _will al.so disintegrate the landed property of the 
var1ous Bgr!Oultur1sts who'form 76 per cent. of the Society, 

. by pe!'lllitting the female§. to inherit the landed property 
.and thus en?Ourage t_he fra!lfllentatif?n of the agricultural 
lands .. It will also g1ve opportum'ties for propert;ies to be 
transferred from the· Hindu families to families of pers&ns 
belon~g t~ different reli~ons in ease females inheriting 
properties Ill full ownership or other heirs are converted 

Dharma and , 
(b) That .in case of any question or doubt arising in 

respect of the correct interpretation of. any partjeular text 
or other portion thereof, it is the special province and 
jurisdiction of · Dharamacharyas of the land, to declare 
what is true, correc~ and proper and that othe~ autlul~ity ' 
Legislative or administrative or otherwise has no moral
or even legal right or power to· assume any ~urisdicti:on· in 
the matter ·for deciding such questions. · 

We ha~e further solemnly to intimate to and impress 
on the ·viceroy and the Go veri! or in British India, as well 
,as·the Rufmg Chiefs o£ India that not merely in view of 
the afore-described fundamental doctrines of /Sanataria 
~harma but also according to the: pledges repellol;edly 
fllven by three successive Soverei~s (Queen Victoria 
King' E~wa~d ~li ~nd King George ·v) of Eng!and and 

. necessarily unplie~ m Coopter XV of the India . lienal 
1 Cod~ . too,. any mterferen~e · whatsoever whether by 
admimstrative or by executive orders or by legislation or 
otherw!s.e, is in_ the nature o! cl!mr breach of pledge, that 
no poht!cal_lefllslature can claim the rights to 

1
adjudice.te• 

on and demde questions of religion and faith, and that 
anJ:_ countenancing ot any such endeavours by Govern. 
mentl will be fraught with serio1:1s, any deplorable conse
quences not. only to the peace and happiness Of the· 
people of th1s land but also to the Government itself; we 
therefo~ ferve~tly look .to the British 1 and India Govern
ments ,m mdl!l to put. down, with strong hand, all 
attempts. calculated or hkely to subvert religion and pro
mote anarchy in this land of peace and good wlll · all 
round. ' , _ 

-We do not think it necessary to point out the defects in 
the Bills.· We are fundamentally opposed to all interfer
ence by the Government and any Legislature into the 
Hindu Religion. We firmly believe that it is the most 
i~portant rig~t of the religious hea~s !n India to modify 
Hmdus practices and lav down pnnc1ples which should 
govern those principles. • , , 
W~ have t~ ~ubmit to His '!Pxcellenc:v that, if inspite of 

all the oppos1t10n of the reflg!Ous-minded Hindu ,Society, 
' ' . 

into -another religion. For the present Bill has removed 
Aposta.Sl as a bar to succession- an:'d inheritance which is 
recognised not only by the present Hindu Law but also 
hy all other Communal laws. . ' ', 

It .will ~!so encourage mixe,d marriages by .legalising 
such. ma~1ages. ' It has unnecessarily widened the scope 
of w1do':' s. property, and, made ·it into a property of full 
ownership m the . case of fem~les succeeding to their 
hu~~~nds. It has unreasonably done away with . the dis· 
abilities of persons to inherit property on account of 
luna'Cy etc. and allowed them also to inherit. All. this ia 
bound to create chaos and COI\fu~ion in the mana.genieilt · 
of property ~ounting ~ waste, and to ~ncourage a class 
9f pen:ons m the Society whose livelihood ~epends · on 
such kind of unwholesome business. It will also en· 
C?urage severance. of .ioint family system anil create indi-
vidual smaller uruts m the Society. · · · 

The ~:mmittee, therefore, ·strongly . condemns the pre· 
se?t B~ll ~nd re~uests the Government to :withdraw the 
l\llid Bill !mmediat~ly _as it is wholly destructive of the 
present Hindu Society. , ' , · · "" 

, .Gujarati Hindu Stree Mandai 
The Mandai having considered the-Am~nded Bill is in 

favour of tha same subject to the following 'reniarb ·-
Clause 1 (3f.-The M;andal would like to- make· the 

matte~ more clear by the addition oj the words 'namely 
the Hmdus, the -Jains, the Sikhs and the Buddhists' 
~bftetr .tthehwllords .<by the Hindu La~· and 'before the wprds 

u .1 s a not apply'. 
Clause 2 (1) (d).-The Mandai agrees that ~he propose,d 

8l?endment 'Yould remove the doubts that would have 
ai'ISen otherw1se. · · · , . 

Clause 2 (1) (k).-The Mandai -is in favour of the pro· 
post).(! ~mend'l!ent as it would put au end to all likely dis· 
put~s Ill relatiOn ~-t-he term 'Stridhan.'. 1 . 

', , .. 



65 
. Clauss '5, Class (I} (1).-The Joint Select Con:unlttee , A few progressive and educated men and WilDen are 

bas amended this clause by adding the words ·Parent;; if in favour of this bill in this district • 
. dependant o.U the .intestate' and 'the widow of a. J)reJ I support the bill, which is an improvement on the 
.-deceased son' to the list of simultaneous heirs. previous position of women in Hindu Law. The entire 

The parents in order to come within $e class of simul- Hindu law requires tO b~ brought up-to-date and codified. 
taneous heirs according to the proposed amendment must If this bill is' passed there will be no serious agitation 

.be dependant on the intestate. This ·requirement would or unrest though the orthodox elements · ma.Jio protes~ 
lead to unnecessary and unpleasant disputes and compli- vehe:tl\ently . 

. cations. The main idea of codifying Hindu- Law is to ,--- . 
simplify the law and to discourage disputes and litiga-_ Mr. V. S. B- '-'-ale, District Government Pleader, 
tons.. Furthermore, the Mandai has favoured the in- lWW 
elusion of a daughter and a widowed daughter-in-law Satara • 
. among simultaneous heirs not on the. ground that ~hey 'Clauss (1).-It is unfortunate that __ the deAnition ?f 
.are entitled ~o. maintenance, but on ~he gro~d that. by "Hindu" has been dropped. The provun~n now made 1s 
virtue of the1r status, they are by their very nght ent1tled that the Act should apply to all persons who, b~ for the 
to a share. ~he Mandai is of the opinion that .a. right to Act, would be governed by the ordinary , Hllidu, Law . 
. maintenance Is not the proper test for determmmg the \ There ·are several sects, which are not Hindus but are 
.right to be an heir. If there are aged parents who are nevertheless governed by Hindu Law; there are also 
.dependant on the intestate, provisfon could be made for others about <which doubts as· to the law which should 
them while dealing with the subject of maintenance and gov11rn them are rightly · entertaine~. Further . thoee 
moreover to,safeguard their rights even a charge C9u1d be Hindus who have been married in accordance with the 

-created on the who!~ of ~he ·,estate of ,the !ntestate. provisions· of the Special Marriage Act,• and succession to 
Hence .whoever may mhent the estate of the • mtestate, whom· would under the present law be governed by the 
provision should be made for the maintenance ·of the' Indian Succession Act have not been included in this bill • 
. aged· parents irrespective of their being· dependant or not The result in respect of such persons will be that <those 
on t~e int~state, in a pro~er pl~c~. ~e Man~al .there- . who ar6 pennitted to· marry as Hindus u~der that A,ct, 
1ote IS not •p favour, of the m~lus10n of pare~ts 1f depend- will, in spite of it, I!Ontinue to be no~-Hin~~s for pur· 
eant on the Intestate · among s~muUaneous he~. · , poses of the application of a comprehensive Hindu .Code. 

Clause 5, Class I (2) and (8).-In the OplDlon of the ' Another change made by the Joint Committee 18 the 
.Mandai,. so.n's daughte~ ehould precede. daughter's son exclusion of agricultural lands. The ex~lusion is justifi~d 
as ~he son .s daugh~er. IS ~elated to the ~.testate .. through in. view of the Federal Court's ruling, whlCh lays down m 
an. agnate (GotraJa) while the daughter s son 1s related effect that the Indian Legislature 1s not competent to -
·to. the intestate through a cognate (Bandhu).. , enact a law regulating suc~ession to agricultural land in 

Clause 5, Classes Ill, IV, V.-Father's s1s~er s. son, a Governor's Province A province may or may not 
Father's fat~er's s~ster's son and mother's sist~r's. son accept the provisions ~f this' bill; and the object of c~di
.are ~espectiv;ly. mcluded as -(~) . but \father s Sistt;r, fying Hindu Law will be ent_irely frustrated if succession 
father s-.father s s1ster and mother s s1ster have been omit- to aaricultural i!lnd is regulated by one set of rules and 
ted though they are nearer than their son~. The Mandai sucC:ssion to other proper:ty by the proposed Hindu Code 
.would therefore suggest that 6th place -m olasses III, Part I Unless therefore the Indian Legislature is com
,IV. 'and' V -~hould be • ~v~li '£o th~m respective!~ and the petent. to enac~· the Hind~ code. f?r the whole of :Bri~ish 
. 7tli place should be given to· thell' sons respect1yely. India either as a result of a rev1s1on of the relevant lists , 

Clause 7. (e).-;As shown above the Mendal_is no.t in of subjects in Sche,_dule 7 of the Government of Ind!a Act 
:favour ot mcludmg parents among . the S!lilultaneous or as a. result of a special authority conferred on 1t by 
.heirs and therefore suggests that the sub-clause (e) should Parliament to codify the Hindu La~. as applic~ble .ro. tb:e 
·be deleted, . ' whole . of British India the prov1s1ons of th1s b1ll, 1£. 
, pzause 7 (f).:...The Mandai is of,th~ op~ontha.t ·a~ ~e passed into law, will o~ly serve to make the prevailing 
'Widow of a pre-deceased son comes ~ as the , surv~vmg confusion wo!'Se confounded. •' 
,half of her husband, she oug~t .to get ~he·.same share ~s _ Clause 2.-:-The change propose« by the Joint Com
'her husband would have got <if he were alive. There IS mittee -is unexceptionable so far aa it relates to sub-
1urther no reason. why a differentiation- should be made clause (1) clause (d).' In. ~lanse (g) of sub-clause (1), the 
·on the ~ft;Sis whether ~he :has ol' has. not a so~ or son's words "I;>Iittaka Son" etc. should preferably be. defined.
.son surv1vmg. Henctl' m all cases she s~ould get the s~e It will ilOt do merely to say that these words w~~- have 
·.share as her busband would have, got 1f he were 11live. the same meaning as in Hindu Law. · The ~efimtiOn of 
In case she has a· son or son's son surviving he would · Stridhan has been' amended by inserting ·the cl~~;use·. "by 
:share .in the ·inher,i~nce ?n the, basis. tha~ his father .or way of absolute gift • •; and the Join~ ·Committee add that 
.grand-father was alive and he was sharmg the inhent- they have . taken the wording from a Madras Case. The 
:ance along With him, , , I , \ ' , . WOrd "abSOII)te" Which qualifieS "gift" Can • be~ter. b.e 

Clause 20.-From the· -mmutes of dissent append~d. to delet€d. The qualification proposed m~y b~ JUstified if 
ihe Report, the ·Mandai however find that the 1l!aJO,X'Ity the limited estate known as Hindu Widow s Estate had . 
·of the members ,of -the Joint Select Committee are ·in found a place in the bill. · , ' 
-favour of the view that renunciation of the Hindu reli· Clause L.-This is ~he .most important clause , in the 
·tlion should be a ~bar. ~o ~h~rit un~er, Hindu La'Y. There · bill;· and although its provisions .incorpora~e th~ decisions 
IS also a strong feelmg m the• Hindu Commumty that of the Joint Committee after prolonged discussion, .a few· 
;apost~cy shQuld be a grtl_und of disqualific,atio~ for inherit- suggestions will not be put of place her~. The u~ifonn 
.ance m the case of a Hmdu. Hence the ~andal suggest treatment accorded ~0 a marl'ied, unmamed and widowed 
;that. this clause s~ould be ,amended accprdmg1y. daughter can hardly be called fail;. Even. on the assUU!P· 

tion that the daughter has a· right to, a share. oth~r,wtse 
. . Commissioner~ Southern Divisons ; · than in lieu of her right to maintenance, an u~mamed or 
I enclose herewith cqpies of the remarks of the District indigent daughter especially would be entJt!e~ to. a 

Magistrates of Naslk an.d S~tara and th~ f~ur ·subs.equent preferential treatment .. Hindu La": has so far ~Ist1Dfl1!1S~- _ 
objections received to the Bill by the D1stnct Magistrate. ed between a married and unmamed daughter, an mdi
Satara. L'ike the District Magistrate, Satara, I have no gent and well to do daughter; 'and a stronger ~a~e Jl!USt be 

.remarks to offer. These would demand a more thorough· made out for the complete removal of tha~ distl!]~tlon. 
~xam4Jation than I can give. The .rest of the- changes effect€d by the Joiiit Committee 

. ~ . · District Magi~tra~e,.Satara. ' .· 
·I enclose,a copy of the District Goyernment Pleaders 

·remarks for infonnation. I have not~g to add._ 

, - Collector ofNasik. · . 
Public opiJon.-The vast majority of 'Elndoos ~ . this 

·district whom this bill affects are against the pnnc1ples 
-embodied in the bill. The orthodox Jlindoos of Nasik 
:City held so~e meetings' p~otestiug. against the bill. 

in the original bill are both necessary and proper and I 
have no remarks to offer about them. 

It must be observed, however, that although codifica· 
tion of Hindu Law is highly desirable, the piecemeal 
codification .which the Hindu Law Committee has 
undertaken and of whi~h the present bill is an illus
tration, is not likely to improve the present state of 
affairs. The objection which applied to piecemeal legis
lation on Hindu Law of which we have had many 
examples . during the last decade, apply. with equal fore& 



to' piecemeal codification of .the nature /roposed in this 
Bill. Ii Hindu! Law is to be codified, as · feel in mus~ be, 

· it is no .use codifying the law of intestate succession only, 
leaving it to the future to codify the Jaw in relation to 
other coQDected ~attars. The various ·problems whiqh · 

. Hindu law. reformers have raised. are so inter-related that 
they cannot be tackled one after another. If as has 
bee.n reported the Hindu Law C~mittee has been re
appointed and is again· functioning, the enactment· of 
provisions .for intestate succession can await ··the com· 
prehensive propo~ls of the committee on &II topics of 
Hindu Law. The piecemeal codification as proposed is 
bound to add to the chaos which, alas, prevails today 

· as. a result of the patchrork legislation as a. result of pro
posals put forward by zeal~u~ Hinqu reformers .. . ' 

(j(:j • 

/taken if &live when a succession opens shoUld go to his 
heirs, as if ~e had died intestate ,in respect thereof. 

Clavae 7 (e).-Here .~I! find .. that ~y property, inherited 
by a parent IS to be, m certam contmgencies somethin 
in the nature of "a Hindu widow's 'I'Jil~"'te"' with · ·g 
dents of revisions. ThiA means that though the lea m~ 
authors are\ in favour of the abolition of Hindu wid 'f¥, 
estate, they wunt to intrOduce a new form of e:~ 
!Dider the. present clause,· :Sy such provision, ev~n tho h 
the natur.e of. the property so , inherited by a arent u~s · 
a~so!ute m h1s han<l.s and the parent can liequefthe it b 
~!II m any way he likes, his heirs cannot get it, if he die~ 
mtestate, and. that. the same W!!uld revert to the heirs of 
the son from whom the parent inherited Wo d 

'th th' · · · " 0 not agree WI · IS restriction and suggest that the word "b 
any prope~ . · · ·. • • parent~· should be deleted. ' ut 

. . . _Gl~use 13 (b).-We do not see any ·reason why th& 
Bo.mbay :Bar Assoc1at10D prm~1ple of s1multaneous right of a son a~d a daught 

We find that ·in the amended Bill, no change is made• in 1s not adopted witq respect to (2) and (3). as also to (~r) 
.the preamble which expresses the·lntention of ,amending and (6). We also draw attention to our .last opinion and 

' and c.odifying, in 8tWC688iV~ stages. The whole of the S?ggest that th~ husband ,.and. children should be made I 

Hindu Law 'now, in force in British India, a~d the •Select 61mu~taneous he1rs .. We therefore suggest that the oril 
Commitj;ee in their report while appreciating th& difficul-' ~ent10ned should be as follows:- ,er 
:ties of such piecemeal legislation, say .that they ha'Ye not · (1) Husband, son and daughter; 

·found it impracticable to .proceed with such codification (?) Daughter's son, daughter~s daughter, son'g son ·and 
in 'successive stages. With all respect to the learned son s dauf(h ter. · 
authors of the said report, we do not agree with that (3). Father and mother. 
view. We do feel that no proper justice I Can ever be done (4) Hu~band's heirs, etc., and the rest as in the B'IJ 
to one particular topic of that law without ·having befere Clause 13 (c).-We :lind ~hat this clause ls amen1d~d· 
us a complete picture of all the proposed reforms. We · ,whereby u son, daughter's son of son's son is to rec · 
therefore have to reiterate otir view that we db not wei- half ns much only as his sister. We do see the re::ve 
come such piecemeal legislation and suggest 'that 'only a why. Under the present law, Mitakshara prefers 0~ 
comprehensive Hindu 'Co~e shoUld be placed before the daughter to a san .in succession to stridhan wh .

1 Legislature. J;[owever, as 'stated in our opinion on thjl ~ayu~ha gives ·l'reference· to a. son over,• the d~tigh~re 
origirull Bill, we! are in entire agreement with the main he ~ ebrefor.e ·suggest that in this case male and femal~ 
features of this Bill, vis., ~ ,have a uniform law of ,in- R ou e g'l~en equal shares; 

1 
, , 

testate succession throughouV; British India, to recognise·. - , 
women RS heirs, and to abolish the Hindu widow~s ,estate.. Mr. B .. s. ~ao, Government, Pleader, High 'court' 

We had suggested .in our previous opiriioil t~at.to avoid ' · · Bombay 1 , 

the difficulty about suc~ession to ,agricultural lands the 1. I approve ~enerally of the provisions of the· Bill ·fa 
Central·· Legisln.ture must acquire the necessary pqwers !!mend. nnd ·.codify the Hindu Law relating tO . · te t · te 
_, legi~lat.e for such lands by obtaining the requisite s'uccess1on. 'It is gratifying to note that equal 'ht s 8 

amendment of the Government o£ India Aet, 1935. This ~~cur~d 8.fl far as possible' to females ·under thie ~fi1 !h~~h suggestion, we Jind, has n.ot been considered by the 1a qu1te m . consonance witli · the modern time h 
Committee. at all in their report: We therefore have to women have proved th . ei h . s w en 
re~eat the said suggestion and to say that that would be · rights with men. • ems ves wort ~ of enjoying' equal 
the pilly effective course to secu.re uniformity of legisla.- , 2 .. Clause 5 of the' B!Jl_ deals with enumerated heh-s · 
tion in the whole of India .. , · and 1t. speaks of successiOn of simultaneous heirs which 

Further, w~ al~o feel th.at the Hindu Code should be mean~ fragmentation of thA · ~!)l'pus of the ' t t hi h 
self-contained and no words should . be •so defined as to may 1D some cases . be quite un.fair and : ~:tif~.':bf 

. requir~ a refel'j!nce to the previous Hindu Le.'j\'. · bSU.ppose the corpus 1s · sma.ll and it is to be Jistrib ted 
- , , . , II th etween the heirs who inh 't . . It· , u 

· With these preliminary observations, we · o er e ated in clause 5 of th B~nthSIIDhu aneous!y as enum~r~ . 
•following ·cdmments on the provisions of the Bill:--: would t ld b ~ . . e s are wh1ch suoh hell'S · 

1 Olau86 5, Ola8s. I (i}.-We feel ~hat. the qualifications plan w~:ltb~ th:t q~~ ~nhma~.ta· In such case~ the better 
f th d " '• " · "if dependent on the in to d fi · · e. 1 en nee should be restricted o e wor paren,s , vta., . · . • a e lllte number of heirs mentiotled in th £ 'd 

testate", is not a very happy one. The word ''depend- clause preference be ·n . to . . e a oresa1 
ent" does'not bear a definite meaning· and this is boun'd to ' 3 { · 1 f 1·~~ ~ven · maleS', as far as possible. 

. am a so o opimon that apostas fr )' . create practical difficulties in ascertaining in almost · all should be considered as a · d Y . om re lgJ.on 
caS'es whether parents are entitled to any share or not. heritance. . · . groun of .e~clus1on from m- , 
Tlie learned authors have included the 1>qrents with the 1' 

qualification mentioned because, as. they say,· it is but ·, • T. he Seva ,Sad;-n· Socx'et~v, Bom. b. ay . , -· 
equitable that parents who have 8. right to maintenance " 
should, like the daughter, receive a. share. We do no~ The ~OIDicil of. the Seva Sadan Society j · full 
omoee with t.his consideration. • The reasonin~, that all ment Wit~ the main principles of the Bl'l!' s :ID 1 aTgrhee
..,. I d . rh I should be if C d .. . ' VIa., • ere ' those who are entit e to mamtenance ·s ou receive a B . . a. un orm o e of Succession fQl' all Hindus in 
share in" lieu thereof is' a very wide one, and even the p ntlsh In~tafnh2. The removed 'qf sex disqualification for 
learned authors th~ljlselves have not extended it beyond li:f~de~stil.t f eritan~e an~ s. The abolition . of the 
the case of .parents as qualified above. , Several others, e or women. , · 
who otherwise ' are entitled.· to maintenance, are not. in·: ' · · The Council agrees with the addition ·of · . 
eluded" as heirs, and we ·do not think that the principle ?ep1 en~nt upon the deceased and the widowedpdn~telf 
should be so extended to include parents herein. If they 1n- aw 111 Clause 5. . , ' · , , · aug r· 
'are otherwise not provided for, they .can always co!Dit on In Clause 5 Class TI· 8• ter sh ld b 
their riglit of maintenance! out of the son's estate. · preferred. 1. Daughter, '2. 'son 3.0~ e pl~c.ed in tM 

Further, the .widow of a predece!l!ed son,. i.o., 1 a 4. Daughter's soh, 5, Son's da~ghter ':fh~r ~ daughter, . 
daughter-in· law, is included amongst simultllneous heirs; Husb~d, 8. Mother. and Father if: -d: · dons ~.on, ,7. 1 

but it is not thought fit to give that right to a daughter of deceased, to get equal shllres. 1 ,epen ent on th~ 
a predeceased son . .' We feel that this omission·-is not· In Clause 5, Class II, sister -should ·b ·· I . . 
justified. We suggest that a daughter and a son .should 5th place before brother's son's lloi e P ~ced m lilie 
both have a simultaneous right of. inheritance at every 
Rtage. The prin()iple of representation has long''been re· West. Kh ·,. d-h B ' 1 · 

· d · Hind L d <1.. • ' •. • • an es ar Assoo1'at' 1'on· r.ogmse 1n u aw. an "uere IS no reason why it The As ti 
should be ignored here. 'We suggest therefore that it Hi soein °~ appreciates the need of codifying th~ 
ahould be provided that the .shar8. whiPh a son would have • of ~~~ ,;f ::fe:U c!:~d!~!ix,~~ welcomes the introduction 



'JI. I 
It however feels ~hat the codification of the ~w in. II . present class 4 is unnecessary as the relationship therein I 

pl!cemeul manner IS not he)pful and that 1t shoUld lS rather remote. . . · , 
eJtend to oth~ topics unde~ _the Hindu Law su.ch . as The list of heirs should be revised in the light of the ' 
l(arringe, Mamtenance, Partition etc. and the s~mult&- ab9ve observations. . 
neous codifica~ion pf all these topics. is further esse~tial Cluss 1 (d): lu view ot consideration of the claims of 
to secure the ~ppro~ch .to the. subJ~Ct ftom one smgle the daughters. as above the question of quantum of 
idea. The codification m a piecemeal manner, would be shGres need not arise. 
roakin3 the various topics, appear as patch :work {lnly Clause (a) :-No reduction of share be made. ~t is also 
pieced up to~e~her. . · · submitt€d that the claus€! as to the cstuto devolving on 

The .Assomr.t1o~ marks 'Y1th great ~Ieasure the f_entures the parent should devolve by heirship to the deceased in· 
of the ,present bill regardmg successiOn Qild part1cularcy testate rather than be an. item in the properLy to devolve . 
the recognition of the rights of the Hindu women, in that by succession as his own property. . 
behalf and· absolu~e na~ure of the estate allotted to them. Clause F may be deleted. · · ' ' 
Noll' to tum to the consideration of the biU in its various Clause 8 :.!..It would ·be much better if the order. of 
clauses the following observations are submitted for con· succession be described by relationship rather than class· 
aideration. . , , . · · ing it as agnates al,ld cognates and then bv giving extra· 

,Clause ·2 G :-Dasiputra is .sought to be excluded from ordinary meaning to these terms, such as in sub-clause 4 
the definition. of th~ _term 'son' .. ~ Dwya ~nd Krit~ of this clause. This may also avoid the definition .of the 
son with therr peculiar charactenstlCs. lirE~. mcluded m terms agnate& and cognates. Clause 9 also may not be 
the definition ·of the .word 'son' there does not seem: to 'be necessary if we name the heirs in order by virtu~ of 
imy valid reason for excluding t~e 'Dasiputra' as. that relationship and this would also simpli!y the law of sue· 
•san' cannot be regarded to be responsible for the manner cession as such. The working of these rules as mentioned 
of birth;' ana .when the question of succession is to oe in clause 9 makes the affair complicated. Simplicity 
~o~sidered, .the procreatqr of such a 'son' should have should be the prima virtue of any legislation. . ' _ 
specifically the idea. of opening a. succe~sion to him even Clause 10 :-The recognition · of heirship by such 
by this method of procreation. As in the case of natural· relationsrip as preceptor ~n~ disciple and follow students 
.born, son ·after ·the adoption of another .boy, there may be · sh~uld be discouraged and hence the clause is .unneces. 
some difl'erence in the extenp of the share to be allotted.' · sary. So also any reference to suoh rights further in the 
It may be that, having regard to the treatm~nt. of the bill should be· omitted. , . ' 
question of the ...;alidity of an adoption particularly in the Clause 11 :-'-There should be no need to consider the 
Joint Hindu Family an~ the il'exed topi~ of vesting and question of succession· to hermits etc. as they should be 
divesting o( e.n estate incidental thereto the idea. of adop- deeme~ to be incapable of holding prop~rty and their pr9· 
tion msy come to be abhorred and !)ne may n0t be sur- perty if any. should go by escheat. In case of intestacy, · 
prised if the same comes ·to be discoura~ed even P,n ·that if necessary, some prov~sions as r~gards the !JSe of such 
account as well on 'the account: of tre influence. of· the property for some pubhc or chan table purpos(\ ~ay be 
other civilizations ,with which we ha.ve come in contact. made .in the Act relating to administration of such in-
The other two forms of 'son.' included in ~e term sho~d testa.te property. . . 
better be excluded from the nature of the idea underlymg Clause 13 :-It should be deemed unnecessary to draw 
the recognition of such 'son' in Hindu Law., .asy distinction with regard to heirship to 'Ole stridhan of 

2 (2) :-I~ is 'bette!' to define t.h( term domiCile in. the a woman according· to the sourc~ ~ its acquisitipn by the 
·Act itself rather than leave the same to )le determn;ted woman and the same rule of he1Ish1p should govern every 
under the' provisions of any othe~ act like· the successiOn kind of stridhan .. So also it is submitt'ed that tlle siniulta.- . 
. Act. · ' · · . . · >neous succession should be discouraged: and the succes· 

Clause 0 :-This clahse· is not necessary as it on1y sion should be detllrminea with a view to give priority to 
reststes the effect of such relationship which may ' very a. female over a male mentioned in the clause as 1, 2, 8 in 
well bel01:~g to other topics of Hindu ~a..y, 'VIII.! son~hip'. 'c~ause b. Sub-clause e-rhis would. be unnecessary in· 

Clause 5:-Clause 1 (i} This clause recogmses s1mul- v1ew of the above observation. · 
taneous succession with the necessary fragments. of shares Clause 14 also would be· unnecessary. , ' 1 

to be. taken by each one of those mentioned therein. It Clause 17 :-There would be no need ·of this clalllle. 'if 
does not seem to be necessary to include parent as a such ·marriages are validated by some provisions under the 
dependent: '!'he widow of predeceased sof\ in this cla.u~e topic of marriage under Hin:du Law. 
~hould have .a right· of· maintenance, parent should have Clause: 18 :-The unchastity as disqualifica~ion should 
an unqualified right of ·succession. . not . be confined to the • widow alone. It should govern 
· It would be sufficient if a wido:w and a son or son of,~ all female heirs.. It is also submitted that it may be 
predeceased -son or a son of the predeceased son of a pre- desirable to consider whether any immoral . course · of 
deceased son are onlv deemed entitled to simultaneous conduct on the part of •male' heirs such as debauchary 
su~cession. This wbuid surely prevent fragm'ents of pro· 'Should not ~e; re~arded as disqua\ific11-tion and whether 
perty in' a large_ measure and. th~ normal extent of pro· · proper ~rov1s1on m that regard ~hould not be, made. 
t~erty to. be divistble is not ordmarily expected -to bear~ny The prov1so to the clause also reqUires to be rev1sed and. 
mow ·further frag!nentation to afford d~cent consideration the question of unchastity should. not be made to depend 
of claims ti£· persons to be .recognistld as heirs. T.he claim . dilly on the finding of the Court in, a proceeding BS· be· 
of a, ~aughter ma.:v be in t~e 'first instance,. in the na.t~e ?f · between the husband and hElrself. · 
a nmnt~nance t1ll mamage nnd thereafter as hell' Ill 'simple list of heirs should be as under:-
default, of 'son', son's son. or· son's soh's son. ·So 1 Widow and son or son's son or son's son's son. 
al~o the son's daughter. and. daughter's daughtet ·. 2: Son's son. · 
inav be · deemed entitled _to . maintenance till 3 Son's son'~ son 

· mn'rriage and thereafter recognised as heirs in 4: Daughter. : 
default of persons rec9gnised as · hei;s named 5. Daughter's son. 
earlier to her in the. list. It is thought adv,1sable that 6. Mother. 
mother and father may be regarded as hairs indepe~dent· 1. Father. 
ly,of the' consideration of the dependanc7 or otherw1se on 8. Sop's daughter. 
the intestate and be placed above the son's daqght:r, 9. Daughter's daughter.' 

Clause 2 . ...:_Sister' should 'be piaced immediately ~after 10. Brother. i 
the brother:' This would be keeping with the sentiment 11. Sister. , \ 

·of the intestate and as a' sister is nearer in kinship ,by, 12. J3rother's son. 
blood than the. brother's ~on. · · .' · · 13 .. B_rother's son's ·son. 

:·Clause 8 :-It is ;ub~itted that the claim of' the ~ather's i~: ~::~:~~ ~:~ther. 
s1ster may also be compdered, and 11 proper place m the . ~ 
list shoUld be given· to her in view of the recognition of 16. B;oth~r s daughter. 
her son·ps heir in the,list.' It is submitted that·clauses 5 17. Sister~ daughter. 
and 4' · b · t h. d as to place person in class Ht Fathers father. may e m ere nnge so . N . Hl Father's brother ? in class 4 and vice ~ersa, It is submitted th!lt o, 5, .. 20: Father's sister. . 
m ~lass 5 nilly be .olllltted on the, !tfou~d. bf remot~ne~s. , 21 . Father'~ brother's SQII. 
It ~ further subm1tted l:.Ti~t the recogn1bon of, helt'!i m · 



, 22. Father's sister's son. 
28. Mother's mother. 
24. Mother's father. 

' 25. Mother's brother. 
26. Moth.er's brother's' son. 
21.;·M~ther's. sis~'s son. ., 

as ' t • 

the majorit·y of i.tnpo~lant Nativ~ States simultaneously.~ 
The sa1aller States will automatically follow swt and in. 

, a short period· uniior~ ls.w of intestate succ~ssion . ":'ill. 
, . prevail thro\lghout India .. · · U?less law .of. mamag~, mam

tenaucf', . wills und, adopt1on IS sett!ed 1t 18 most ~conve-
uienlr-i£ not futile~to make radicaL chnuges ill the 
111atter of· intestate succession. The constitution 'of a. 
family is determined, by· the IJIWS affecting Iflarriage, and. 

M"r: G. N. Katre, .Assistant Judge. adoptic;n nnd until these laws are firs~ made m accordance. 
· In Section 1 sub-section 4 it is stated that the Act with the prevalent views of the majority of the Hindus, 
shall come into force 011 the 1st day 0~ January 1946; -..the rights of succession of the various m~mbers ip. t~e 
aub·Se<ltion 3 (i) provides ·that the Ac~ shall no~ . appl! family cannot be considered on a satisfactory bas1s •. 

. to &[>ricultural .land !!XCept /in the Chief Comm1as1oner s Marriage between cousins is all owe?- in Christian and 
Province$. In the majority 0~ the Provinces,. the n~rm~l Muslim societies and there succession of 'females does 
constitutions are not functiomng and there /IS p.o likeh· not lead to much disintegration of • faniily property. 
hood that they will begin to function in the ne.ar_ future. Among the Hin.dus, on the. othet: hand,. even sag.otra. 
It is not 8~ all desirable that one I~w of successiOn should marriage i& forbidden. A Hmdu woman on mnrrJnge . 
apply to the. agricultural property and anotller should ·cease& to be a membel' of her family of birth and this ' 
govern the devolution of other than agricultural property. has greatly contributed to ~he permanence of the marriage-
The .:rustinction between apcultursl property and tie and consequent buppiness of married people in the 
non-agricultural property is made · for defining community. , , 
the' . spheres' . of the Provincial and Central Legis· R. I feol thot. this Bill will prove ' greater-handicap. • 
laturea. To introdu~ tha~ distinction. into the in. arranging marriage of Hindu ~rls ··than . the dowry-
law . by succession is fraught with . undesirablt conse· system. . . . 
quence& and in no system of jurisprudence thi~ distinction 9. The' proposed Bill makes drastic ch~nges in the! 
is made. In my :view, the Central :t~gislature· must be Hindu Law as applicable in .Bengal:. By~mclu~in~ pro
free to pass laws relating to succession to ~o~ agricult;ral perty acquired by inheritance or part1t10n or. deVIse ~ .th&· 
and non-agricultural p:operty. The Prov1ncJal Leg~sla· definition of Stridhan and.thus domg away w1th the llllllted 
turea may be empowered to pass Tenancy Laws and laws estate of the woman as familiar to the Hindus, the Bill' 
affecting transfers of agricultural l.and. . If this r_esult is is introducing a most radical change in the personal law
to be achieved, the Government of India Act ~Ill have of the Bengal Hinduci. That Province has only ·recently 
.to be amended. gone through th,e deapest distress due to the food scareity. 

5. Th.llre is no likelihood tha~ ~he. Prov~cial .Legisla· The Muslim League Ministry is in power in that P_rovince· 
tures even when they will begm to functiOn, Will agree nnd as observed by me already the present Legislature' 
.to pass s\lppjemeutary Acts making the provisions of the of £hnt p,•ovince is very likely to. make the Act applicable 
'Bill applicable to succession to agricultural land. T-he to succession of agricultural proEerty in Bengal whether· • 

; Congress Party had once exercised Governmental authority . the Hindus there like it o~ not. The danger of that 
' in fio Jess t.ban 7 Provinces. :r'l\at party has been ou~ of · Province being converted into active theatre of War is. · 
power since ll/4 years 'but considering th'e results of ths ·not yet completely passed. Un~es~ there is un~fstakab~e· 
recent elections to· s~veml Local b9dies, one feels t~at evid~nce t.o ~bow that the maJOrity of the Hmdus 111 
the Congre~s is likely to sweep the Polls and estabhsh Bengal want to do away with the limited estate of the!r 
itself into power in the. S!\'!ne 7 Provinces. The •Muslim women, it will' be nothing short of cru(llty to force 1h1s' 
IJeugue,. an6ther strong . Political Party, claims that it unwelcome law rn them at this time. • __ 
'!las, established its :Ministries in 5 ·Provinces. 'There is ·10. Even rmtside Bengal, the minds of the JIUblic ~>re 
no' love lost between these two Political Parties. If the· . greatly worried by the pr5vniling high ·prices and scarcity-
proposed Bill becomes an AQt, the chances are that the of food grainA. . 
so caiied Congress l'rovinces will refuse to pass supple, 11. For all these rensons, until the peace and prosp('rity-
mentarv legislation governmg succession .to agricultural of'niJrmul times is restored to this cou~try, this sort' of · 
land while the Muslim League Provinces will not fail to legislation should not be undertaken. . . 
·pass supplementary legislation n()t · because of any 12. Coming now to 'thll PrQvisions of _the Bill the. first 
interest felt in the Hindu Community b••t simply thing one. notices is that it does not a!Iect the property 
t.o scor1! a poir\t over the rival Political Party. Tlie object .which passes by survivorship. The traditional Mitaksha~l\. 
of codification is to ensure simplicity and uniformity in joint familv is not affected bv the Bill and the courts will • 
t.hP.· tulministrntionof law but neithfr of these two things ha therefore confronted with.intricate problem in determi
will be achieved by passing this Bill affecting only non· uiJg the heritable pro~erty of a Hindu. In moot Hin~U: 
~gric.ultural property and leaving succession to agricul_., familia$, even 1narried sons continue to live jointly w1tlr 
turn! ~nroperty to be g,ovemed eitller according to the. their fathers-.and in the esse of agricultural and commer~ 
11resent Hindu Law or according to the provisions of this cia! ccmmunities, son• as~ist their fathers from, their early 
Bill. . · age in the acquisition oi family wealth. , The Bi!I doeS' • 

6. Again the distinction between British India and not do away with the fundamental Mitakshara principle 
States India exists only from a political point of .view. t)f son's interest h~ birth in' the joint family property and 
Laws aJiec~ing. succession I!Ud family rights of any com- hence so· far as Mit!J,kshara Provinces' are concerned, thll' 
munity should be based upon the habits and customs and Bill will have little scope for its. operation. ' 
ideals ~of that community. At present, the traditional JS. Stridhan is defined as property 'acquired by.a yroman 
Hindu Law aS" explained and modified by juqicial prece- . Q.'l' inheritance, devise or partition or by any other means:, 
dents is in .force thrJughout Hindu India.. It is true tha.t This definition of Stridban iri not in accJrdnnce witl'i Hinqu 
eertain enactments have ·be~n passed by the progressive sen.timents. The traditional Hindu idea is to preserv& 
Hindu States like· Mysore and Baroda a!Iecting. some . th!l family propet•ty intact as- far as possible and hen~e 
branches of Hindu Law but those enactments have not widows in the family are given limited estates. The 
made radical chauges in the Iaw of succession, The pro· Hindu Law makes a distinction between Suoamit'IJa ana _ 
posed Bill will not affect successioll. to Jfrop~rty in ~tates Swantantrva ovei the family property. Ev9n: wheil father 
India and that will certainly cauije much mconven1ence is f.lh-el~ limited powers of dispos~l, it mu$t. seelll strange 
tc. the Hiudu community. . . to the Hind\' miiid that a woman should acquire ~abso-
. 7. Apart froln the unsuitability of ~he present times' lute estate in the property inherited from her husband 

for undertaking thia. sort of highly controversisl legisla-. or her father·in~law The love of a woman for her rela
tion, I do not approv~ of .the passing of the A~t affecting tions in the family of her birth will. always induce her to 
inrestate suece~sion as Part I of the propose(Hmdu 0ode. take her husband's or father-in-law's property to her 
If at all ·a Hindu Code is to be passed, all its parts should relati01is. A large p~rcentage of.· wom11n ,in this country 
be pa~s,;d simultaneously, -I think it should await till· is still uneducated. Lack of educatioh and · want. of 
Fetleral constitution is established in India. A Hindu experience are great handicaps in the way of efficient 
Code if passed by ~he Federal Legislature will come into management of property and l ilo n<!t think that absolute 
force in the Provinces of British India and at least .in .estate given tp s Hindu 'iid?w will in the long run prove 



I .~9 
· beneficial•to her. It will however surely lead to the 18. I do not agree to the provision in Section 7 (e). 
disintegration of the family prope~ty,. Laws of _succes· , Fil"l'tly t?~ share given to a parent is too small. Secon~ly 
8100 should as far as poss1ble be m accordance with the ·the prov1s1on that the share taken shall go to the heu'll 
senti 1~ents cf the intestate as to the objects of his bounty of the son from whom it was taken is not at all just. 
and 1 do bot think· that the Hindu community as a It would couie to this that the father's or mother'• share 
whole desires that widows in the family should be given would tlot go .~ his other children but would go ~ 11 
absolute estate in the property inherited from her husband rlaught~r 's son· or daughter 'a daughter of the son Jrom 
or father-in-Jaw.· Every enlightened Hini\.u desires that whom the share was taken. . 
0 widow so l_ong as she _remains ~~has~e should be com- 19. The provisions .in .clause (f) of-Bection 7 constitute 
fortably prqv1ded for durmg her ~fe tlDl~ ~nd . for th~~ a radical. departure. It. is not necessary to constitute o 
purpose it is sufficient if she is g1ven a JiDUted est~te m widowed duughter-in-law .as a simultaneous heir. She 
the immovable property . of her husband or father-m·l.aw will succ~ed as daught~r and it is sufficient if provision ia 
and if the hnv Qf maintenance is .Jiberalised ·by ~akmg made for her mailltenance if the inlieritance she gets a1 
it obligatory upon the brother-in·law or the father:m·law daughter is ins11fficien~ for her maintenance. . 
to maintain the sister-h1-law and the ~unghter-!n-lall. :llJ. The scheme of simultaneous sucl!ession and the 
Tile Hindus would not object to. t~ considerable 1;~er~ • order <.f en~meruted heirs appears to be inconsistent with 
s.-ition of the law of maintenance in addition .to a 0':"I?g the norr~al sentiments of a Hindu proposition · · 
the wido\V to• enjoy the share of herb~u:b::d ::I· tfe )01t 21.' I am not in favour of succession of cogn~tes beyond· 
family during her life time hut I t m ~ d m bus 7~ a ccrtuit1 ~pecifi~d n11111ber and the .succeRsion of agn11tes ' 
not favour, the inclusion of pr?~erty. a~qUlrde fi .. Y ~ should be limiteJ to descen~ants und ascendants upto thr~e · 
widows by inheritanc.e or part1t1on m the e. mt10n . ~ degree~, 
Stridban. It would, surely .lead to uneeono_m1c .s~·~lVI· . . . . . . 
· f · bl proper!-.. besides. promo!mg btlgahon. ·22. The proviSions of SectiOn 10 wh1ch proVIde for 

s1on ° lmm~va e 'J • . · succr.ssion of Achnr:va, Shishyn and Sabrnhmchari should 
14. Section 5 mentions enumerated beltS and they a~<1 be deleted .. It will be difficult for the courts to d~termine 

divided . into five classes. Parents, des?endants and t e who these worthy persons are. 
widows of th~ descendants are placed m class one. Of 
these parents if dependent on· the intestate, widow, son, 2il. So also the provisions relating to th.e succession to 
daughter. son and· wid~w qf a predeceased son, are called · Y nnr.prnstha 1111d ~aisthik Bra)lmac~ari should b~ delet~d:' 
simultaneous' heirs. . : , ·: , One can fix a. Vat1 or Banvas1 but 1t will b~ a ve~ .dl~l· 
' 15 Dau hter's' son, son's daughter, add dal!ghter s cult tusk fo.t the courts to fix ~ Vanaprast1 or Nmsth1k 

d .h g t in order in Class I. t am opposed to Brnhmachnr1. Why these nrc4alc remnants should be 

h
aug terl~ome nexsuccession of daughters with sons .. The introduced. in the modern Hindu Law of Inhe.ritance is 

1 

t e s1mu ,aneous ' ' t I t 0 ,. Jd h d · to d h d't · 1 H'ndu idea is that a daughter is completely Ro c ear o me. ne cou ave un ers o t ese provl· 
:~~e~~:f";rom 1her family of birth on her marriage and s~e sio~s i! 'the Bill had. defined t~e terms Vanasprasth mul 
should not have any interest in the property of her f~mtly Nmsthilr. )3rahmachar1. · t •. 
of birth except whel} slie s?cceeds as a da~ghte,r or s1ste_r. 24. I p~ not approve o.f the pr?vision t~at. th.e P:OPe~y 
Simultaneous, succession ot daughters w1th. sons Will of a berm1t shall _go to his Saccbisya. This 1s mtroduomg · 
cl\late much bad blood between brothers and sisters ·as a, confusioQ. in the l)d,ministration of Jaw. f'he spectacle ' 
well as between the· families united by marriage and l of the worthy disciples of hermits fighting m law ~ourts 
shall not be 'surprised if difficulties are created in ~ang: for ·property of their Guru is not very edifying and in any 
0 the man:ia"~S of dauahters. The brothers wtll. not attempt to reform the Hindu Law provision should be 1 O~Ride• it obligatory on them to arrange the marr;ages .,made for elimination of 1such litigation. The provisions 
~f thei; sisters and the thought of inheritance w~ulh a in ~he Hill for ~uccession relating to a hermit's 'property 
dau hter would bring for her parents will not fail ~ seem to be antiquated. The best course seems to do 
infi!enae th(; selection of hride.;. The Hindu so~iety IS away ~ith 'Vanaprastbs a~d Najsthik Brahmcharis and 
dee 1 attached to t;be Mitnkshara compact ser1es of recogn1se only the Sanyas1s. In the case of a Sanyasi, 
b · ; \vbich ends with brother's son. The' Bill places his heirs should be (2) his Guru who initiated him into . 

6~~\ dau hter and daughter's ~aughters above the_ the ?rd~r a~d ,(1) ,his ~wn 11ominated disciple 0r (3) the 
brother aJd his sons. Daughter's daughter was. never con· nommated d1sc1ple of h1s Guru. In the absence of thes&, 
'd d a heir and the Bill gives her a iar h1gher place the property should go to the Math of the Order to which ' 
~h~~~ is not 'm accordance with the sentime_nts' o£ th.e the Sanyasi belonged. · 
Hindus. According ,to Hindu La~v :he enJoyment ol 25. Coming to the succession of Stridhan, husband and . 
property carries with it certain obhgat10ns .to the d~cease~ parents should have been considered .as simultaneous heir11 
and .his family. 1'hese obligations may be m t e n~ ur~. 0 

OJ) the analogy of the simultaneous succession of the 
confetting spiritual bliss on the dec~ased b! pe o_r~mg widow, daughter and son'll, At any rate the preference 
Shradh or the continuance o! the family and Its ~r~ditJons. , given to daughter's children 

1
and son's children over 

A daughter's daughter and for the matter of ~li 8 t?ven a parents doee not seem to be m accordance ,with principles 
son's daughter will not share any of thes~ 0 ga ;~nsb ef justice and fairplay. 

l6. It is difficult to u~der~t~nd · w~:~. 1no:eais' th! 26. Thi provisions of Section 17 as 'to the validity of 
";parents if dependent on thb mtds~a lned? The Bill intercaste marriages for the purposes of succession is 
dependence of a parent r t e , ~h~rmintestate in Clns~ another instance _of the dan.ger of piecemeal codiflcation 
,places paretts not depenf en °: hter's daughter This of Hindu Law. The sect1on appears to be cumbrously 
II i.e., they come· even. a tef at aug f this Bill { thfnk worded. It will be sufficient to state that intercaste 
is indeed the lllO~b cunou.s ea ure ~ eserv~d After marriages shall be considered valid for the purpose of 
the compnct series qf hetrs sho~d .b~ P~nd sist~r's son determining the interest of the surviving spouse and des
the brother's son should co~e m SIS e~ations as son ·8 cendants of the intestate. If the prevailing sentiment of 
and thereafter should come mb 8~~ , re daughter et!l. the Hindu community is in favour of intercast~ marriages, 
daughter, sister's daughter, ro er s . : . ' ' then there is no reason wby only the surviving spouse lind 

17. I a~ in'favour of abolition o~ the distl~ctlon betwt~n descendantR should be held to be not affected by .the Bill., 
aguates and cognate~ and the.Legtslature s ou d comp:: It" i~ more logical to say that for the purpose of succession, 
the table of heirs by enumen\t.ing the cogn~tes a:d B!P_ld; e g no distinction shall be made between marriages within the 
according to the nearness of the natural tie a\ provl The caste and those outside the caste. # 

h . th bsence of the enumerated ell's. 
fqr 'es.c jl!lt I? e 11 'd are given one- snare when 27. Section 18' provides that unchastity of only the 
inte~t~te's wtdow ~r '7ta~:~us heirs. This is' another: ins• 'widow bf the intestate shall be a bar to inheritance And 
the estate goes to. 81~~ f , odifying the entire , Hmdu that too when a court of law has held her to be. unchaste 
tance of the desirability 0h cld be made certain wh~ther in a proceeding between her and her husband. I do liO• 

Law· simultaneously· It ~ 0~ to take a second wife when see whf the unchastity of dau~hter-in-Iaw should not . be 
• II ~indu ~ho~l? be cT~!li~!dus would have no ohjecti~n 11 bar to her inheritance. 

the first !e llv.mg. d . dicial separation within certam 28. Section 20. 
to recogn1se d1vorce au. JU 'ven one share, when 
intestate's widow or wtdows !I~ gt 'f to a Hindu when . Apoetacy from Hindu :Religion should be a ground for 
to the total pro:Pibitio~ of a seco ,Y'1 11 disqualification. • 

1 
the first is living. · 

1 
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·Ahme.:l-b::.d .Bar Absoc.iation . and canons of law and will prove .to be a revolut.ionar1 

. . 'llll • . measure which cannot and should not be undertaken. ' 
· 1. The Preamble of the Hill men~io~s th~t ~e ~ill. 18 s. The·. time selected for sponsering th1 

for the purpose of amending .and codifyJon~ the B;indu J,aw, legislation is absolut.e~y inopportune. The. countcy. 1 
relating to intestate succession. The~e IS a fundamental passing through a criSis and .the world war lS progressmg 

, objection io the int~od.ucti_on of the Bill on th~ Preamble War has actually entered the s~il of India; a.t thi~ junc~urE 
. mentioned and a distmction sboul.d .be drawn. between · when people ~e actually worrymg about thezr daily ration, 
am~ridwg the Hindu J..aw ~nd codifying. the ~du Law., and various handicaps and hardships. no~od,y would wis~ 
Codification may L1ean puttmg toget;her ~ a codj!.i~d form ~ that suci:J an important piece of legislation be taken on 

. the Jaw as jt exists at present and IS ·beutf? .adciiniater~d; hand. 'People would riot be even ~ a '};lositio~ to :&ave 
, ·while amend!ng mean~ .~d irtcludes provls~ons , changmg their say or put forwar~ theh: objections in. a right ma~e1 
· the law as hitherto adininistered. ·• and within the prescnbed' time. The ;Hindu population 

2. So far as ani~nding the law It is submitted that the is going.on with ~e existing ~a.ws of in.tesf:a.te ~uccession 
Legislature lias no right or even power to amend the law since centuries WJtl:\o~t any diffieulty and tt w~. n?t ~e 
of succession which has been agreed tq be a. personal law worse· off if the questton about the proposed legtslation IS 

und the interference with whklh was never. contemplated dropped at present to be taken up if and when :t;~ecessary 
even by .the Government authority at the ;tim~ ~f assum· and ~xpedient after the· c~S'e· of th~ war .. The pers~ns 
ing Government of India. Personal law, relig1on, and ·seeking legislature also will not b.e m a frame of mmd 

. social custo~s, are by the Qu~en:s Proclamation kept out- suitable for deep and detailed consideration ·of the efiect 
side. tb,e pale of . the duties or rights, of Government and and implications. - · . 
the Legislature beill€ no more than. a· part of the secular . 9. The Bill is not proposing to only codify the existing 

.tfoven1me.nt has no right to 'amend any personal law of Hindu Law but seeks. t9· change the law altogether simple. 
the subject. · Codification of existing law is a matter which can be done 

3. The Bill as proposed do~s not only codifr the ex!s~ing by eminent Hindu ~ uris~s, Pandits and ~awyers, with 
law· but tries to amend the same by introducmg p~vlstons a se~ i~eatbefo,re 1 the1r mmd, not .,to c~ange the law but 

. which shal\e the very fundamentals and foundat1o~s ?f put 1t m a codified form only.· The Bill thus deserves to 
Hindu Social fabric. Even on ~his count ,alone the Bill. be rejected in .toto. · · ' -

_ ··should be reject'ed. , ' · 10. Coming to the merits of the :Bill in regard . to the 
4. Hindu Law is, RO mu~h ri:lixed '!,l'itli Hindu. re~~ion v~rious provi~ions, the Bill is opposed on every ',count. 

· that it is difficult almost impossible to separate re~g1ous . In the first place the w):10le scheme of the Bill is td cut 
precepts from purely moral or religious precepts. The oft from its vecy root the system of coparcen~ry or joint 
function of the administration if law d~duced fro~ these family system, ~ndividual prOp!lrty is the law of the 
ptecepts is the r~al fun~tion ot_ Gov.et;mt~nt and IS care· West,., Joint ~n~ undivided family is.'the .law. of the East. 
fully done by Judicial Tr1buools ~dlDlniste~g the law and A Hmdu obtn,101ng separ11te properlj and dymg, prpp~rty 
the same "'as applied to, the •Hindu Subjec~s as pers~~al devolves on h1s sons and sons take the same as inherited 

·law. The sources of Hindu Law are the Vedas, S~tis, property in their hands with respect to their :rpale issues . 
. Commenta:ries and judicial decision arrived at on mter· Every property therefore becomes a joint family property 

pretation 'of these. No executi')e or legislative Governme~~ · in the hands of a -male within a ;generation under Hindu 
body was laying down atiy personal law ~nd hence tt !S Law. The Bill intended to be introouced' gives a deat~· 
that different localities are govemed by different schools blow to the system of the joint family and. joint family 

.. of thought and interpretations. · . . . property; \\1thout considering sentiments of Hindu corn-
5. The occasion for amending or codifymg the Hmdu munity. The fabrie of Hindu life depende~!.t upon joint 

I Law has not arisen because ther~· ha~ been no d~and Hindu family system is•intei].ded .to be aestroyed by thP. 
·for any. amendment ot• even cod1ficat1on b!. the Hmdu proposed BilL Absolutel,y'igtloring the joint and undivided· 

populat.ion in general or ant important seottons of, the Hindu family shtem which, as a. matter of fact, has 
Hindu population in·particula~ uptil now helped the Hindu community to a great e:»tent 

6. Assuming that the Legislature may have power or . ~nd, pre;ente~ most of its. members from ~tarv.ation and 
right to sponser any su~h legislation dealing witf the !ntro~umng su;aultaneous .ll!testate. succes~10n absol~tely 
personal law of a section .of the subject, viz., Hindus the ~gnormg the ~xtstence of a JOI;'-lt family ~r. Without con~Jde~
present le~lature is not at all proper or even competent , . mg tho sent1m;nts and feelings of Hindu e.ommumty 18 

•to puss ·any such legislation inasmuch as the Ptesent lEigi~- . 'Un n~tempt which wo.uld ruin a!!d destroy Htndu commu· 
lature never contemplated before its cons~itution or the · .mumty at large, · 

· election any such measure and as such it ·can never be 11. The scheme of the Act is to substitute .Ill! it were 
said that the present legislature has got any mandate or th~ scheme. of the. M~homedan Law of inheritance- for 
authority from the 1people. whose ,Jaw it is going to get Hmdus wblle contmumg some provisions absolutely un
changed The present Legislature consists of other. reli- changeab!e. The under-current rutming through the Bill. 
gionists nnd even Hindu members are not elected on a however Is a complete ~nd absolute change from one type 
Hindu alectorate. Thib ground when f)llly considered will' of social polity and scheme to nn absolutely a,lien an~, 
show c.early that no such amendment changing the law contrary scheme. The institution of .a family 'unit contl· 

·could be intr,oduced or passed. With gred't deference to n~J:h1g in perpet.uity like a corporation aiJ,d ·the succession 
the spons-:rs of the Bill it may he said that if any attempt gomg on from· father to son (in preferen!)e to a. daughter) 
"'"~e ma~e by the present legislature to· amend 'the per. ' fro~. genera.tio? to genera~on has as its ·backgrounCI.' a 
son a! law o{ 1\l[ussalmans, Jews or Parsees or any other rehgwus prm01ple of Shradh, the merit for the next 
religionists in Ind.ia aga~~t the precepts· of the Hol~.J~oran wo.rl~ which the Hind~s believe as a sentimental and 
or other respectiVf' rehg1ous tenets tb_e whole populace · religious duty. Accordmg to Hindu Law. only those 
affe~.ted by the prop01>ed legislation would rise against uny who can ofier spiritual benefit to the deceased are entitled 

. siic~ motion. On •.he contrary we find that the aid of to succeed. The fragmentation of property by division 
legislature was invoked to legalise .the Wak£-ul-Aulad, a amongst dll'llghter~ (In succession ·will reallv militat~ 
Waicf valid under the Islami tenets, but invc~lid -under against that. fundamental basis and is going against n!l 
law as pronounced by t.he P: C. When therefore in other tenets socinl anft religious as da)lghters ·are not entitled 
cases law is made to conform to religioys tenets, here in' according to religio!l, to grant spiritual benefit to the 
.ease of Hindu Law, Law is sought to trample down and departed soul. · , . ·' 
metamorphose the religious tenets. This should never 1;, An th fu d tal b' t" ' 't·~ · h · ·B.-11 · the 
be allowed. , ": . . o er · n amen . o J_ec 1on o .t e 1 IS 

" . ' . •. . . proVJswns of clause 19 which disqJJa!Uies only a murder~r 
1• .The Hmdu L~w has been adm1mstered in the various from inherit.ance. We think that apostasy· also shoul.~. 

· provmce~ under d}fferent s?hools and it is one !If the be. mnde a disqualification to &ucceed.. It 'is natural to 
fun,damentnJ doctrmes Ol Hindu law that CUStom ·OVerrides Understand that a· ,person Whose intestate SUCCession giVIl~ 
the. ~w even P.ropound~d b;y_ the· Holy .t~xts. With this· ·property to an aposiate, son, or daughter would himseli 
position, regardin~ app!Icability of certam t~nets of law, it alive not like such a suc&ssion at all .. Apostasy there· 
t~ certam ar~~6, It IR. unpossible to. have one law for the' fore before the .succession opens up must be maae 11 

\\ ?o!he of B
1 
ntish In~~ a.n~ when 1t ?omes into ~onfiict disqualification to succeed.. Provision should be made for 

'II'It the aw prevailmg ~Ine'e centunes, · the action · .is reversion of the estate . to the other heirs of the intestate 
tantamount to a wholesale reversal of establ~shed cus~ms. in' cases o~ apos~ay after the succession open' up. 



13. If by the uinell'dment regarding apostasy it is 
neecssary to repe~l the Caste Disabilities Act or the 
}'reedom of Uehg.ouij Act there is. no, objection to repeal 
the same. 

lt may be nowd that apostasy,is a disqualification even 
accordmg to the M;nhomedan Sheriat Law also and th~re 
is no rP.USon wh! the san1e principlE\ may not be adopted 
here aud hence m case of necessity the enactments afore-
said should be repeuled. , 

\4. ·rhe further . objection· to the scheme of. the Bill 
is th~t it .absolutely d4i,.es away with the idea of. a limited 
?r w1do.w s ~state. The nature of the widow's estate is 
mbqrn m Hibdu males as well as females. The idea is 
there· predom~antly since centuries , anQ. with a. stroke 
of pen the whole idea is brushed aside. It ma.1 be. that 
powers of a~enation by a widow may be .necessary to be 
enlarge~ which may bE! done by liberal interpretation .:Jf 
the pruuy but ·an absolute estate ·is ali intestate succes
sion . to a widow without any restraint about reversion 
ev;n. in c~se of remarri~ge or apostasy. is revolting to ~ 
Hmdu mmd and. cuts at the roob of the ~Hindu social 
fabric. '£he allowing of absolute estrite to a widow would 
be most detrimental in ee.se of big Zaminde.ries and other 
properties. ' 
. 15,.' Giving of absolute estate to a widow would naturally· 

di~courage , the practice of Adoption, and in· course o£ time 
will put an end to the ~ystem of adoption by widows 
because ,no widow wo,uld like to curtail her own rights in 
fa~o11r o. any other person and no boy or his father would 
!ikd 'to be adopted· wit~out, any property coming to him 
und 'his loRing rights in 'his· own famiqr .. The cessation 
?f the Practice of Adoption' will be tantamount to depriv
mg the departed . soul of the .spiritual benefit .the.t Is 
believed' to accrue by the theory of adoption· and ,the 
adopted son performing the .Shradha, etc., · conferring 
spirituv.J. benefit. 

16. Coniing to the .various sections tile obj~ctions are 
~hortly sumwm·ized ns under:-: . . . 

(a) Section 2(a) Definition of "Agnate" is too wide. It 
should be restricted to the degrees of Sapindas and Sama~ 
na.daks a.nd not further,. · , 1 

(b) Section 2(d) Definition. of "Cognate". Apostasy.. 
shouJd be. regarded as a disqualification from claiming the 
relationship of Agnate or Cognate, Sui,table ·amendment 
be made accordingly. , · · · 

17. Section 4; V ritt right to perfor~ any religious eere
mony, worship or duties and the right to receive emolu
ments pertaining to any religious or priestly office should 
b_(l_ excluded from tb'e definition of "Heritable Property" 
and devolution thereto should 'he governed under· the 
exi~ting Jljndu Law. . ' • . . . . 

18, ·Section. 5 Enumerated Heirs:-
. The compact series of heirs as existing under the prevail: 
mg Hindu Law should not be disturbed. ·Simultaneous 
succession is. fundatnentally opposed to the old tenets of 
Hindu Li!W and it would msturb the entire integrity of 
the estate. - ·rhe Principle of "Nearer excluding the one 
more Remote':, should not be. lightly brushed aside. With 
the changed soc1al couditiq,ns unprovided and needy female 
beirs.may be suitably provided without causing detriment 
tO th~ underlying principl6 of H}r.~'l Law of Succession 
bMed upon the cont1rmation of hJ:o-itual · benefit and 
p~rfol'Il1ance o£ other- social monetary obligations by the 
male heirs only. · · · , · 

19 .. If howjlve~. the . daughters,, son's daughters, 
daughter's daughters and females other than the widow 
of the Intestate are to be hela entitled to share in · the 
inherita'ncfl, then such inheritance should be restricted to 
moveable property only remaining after the payment of 
iebts of the deceased inasmuch as and dividing immove· 
able property by metes and •bounds to 1 respective heirs 
in~luding daughters will result in Disftltegration · and 
Frug1aentation cf the said property which will be conse
•}Uent\y det.rimental to the Fundamental Hindu, idea of a 
Hindu family with respect to the share remllioing in the 
bands of the· male issue and will annihilate the idea of a 
Hindu family . unit. ' · · 

20. The Bilt as proposed by making daughters and other 
fGrunle heirs simultaneous heirs of the Intestate is :fUnda
mentall v opposed to the ·Principles of Pious obligation of 
sons, to pay the d~bts of' the father other than 'illegal 
md immoral which obligation under Hindu La"· doeR 

71 .. 
not ,~eem to be extended to Females inheriting the property 
of tae Inte$tnte. ' 
.. 21. If simultaneous heirs are to be re~ained the restric- ·· 
tlons ~n parents as ';if rlependeut as the intestate" should · 
be om1tted. 1 , ' 

2,2 .. Section 7(d) Ad <I the following Proviso: Provided 
that If the daug.hter duis without any iss11e, natural Or 
adopted, tha rPs1due of the property so inherited, shall, 
at h~r death, revert to the heirs of the person whose pro· 
perty he has inherited. , 
' 23. Sectior, 12: The prevailing ruies about Inheritance 

to Sbri<lhana Propl•rty, should not be altered as by the 
proposed amendn•ent that type of Stridhana over 'l'l'hich 
the husband has. got a right in times of distress will also 
be at the absolute disposal of the woman, and that would 
be taking away the right of the husband more so in' cases 
o1 property given by the husband himself. 

24. Sect10u 13: No departure from the existing law is 
desirable .and the line of succession should not be disturbed. 
. 25. Septiou 15: No distinction need be drawn between · 

, heirs of Full Blood and ,half Blood specially in case of 
sons of the same father but by different mothers. 

26. Section 17: The clause is closely connected with th11 
principles of validi~y of marriage along with the questio·, 
of Inheritance and Phould .therefore be deleted herefrom, 

27. Se~tion 18: It is a flagrant violation of the Hindu 
Law and Moral Code and should be therefore deleted and 
the disqnalificatiml of widows inheritance as · existing at 
p;~s~nt! sho.uld be maintained. It practically removes the 
disquablicat1on on the ground ou lmchastity 'prior to the 
dea~h ol the husband inasmuch as cases would be rare 
in whiJh the conditions of the proviso are satisfied and it 
absolutely 'remoyes the disqualification of ~chastit~ after 
the. death of the husband, The doctrine "the wife or 
widow $ball take the property of the husbami so long as 
she idaithful to her departed husband" is brushed aside 
altogether. · . 

. · 28. The Council is ,of opinion · that the Bill.. sboul<l be 
\ejected in loto .. · · --·-. 

. The Chitpawan Sangh 
1. Main questions oi principle to be cbnsidered are:
·(1) Whether it is necessary and a1visable to codify the 

Hindu Law?, 
(2) If so, whether it shoula be done as a whole 'or piece· 

meal in successive stages? . 
(3) If. it is to be done in successive stages then whether 

the Bill.passed should be put ip, force at once as it is 
P.asse~ or etlecj he given to ~t .after the whole code is 
passed. , . · 

Two other questions of policy as well as Powers o 
Legislature in this ma~er have got to be Considered. ' 

(1). The Bill is no't an .ordinary Bill dealing' purely with 
secular. matters but it affects the religious rites of the 

· Hindu co_mmunity in matters touching their family rela
tion. 

(2) The Gove=ent of India Act has given concurrenll 
power ~to all the Provinces to pass Bills with· respect tt 
succession, marriage. etc, In th~ case of Hindus, the ' 
Central Government is also given the same power excep• 
with respect to agricultural lands. · 

(3) The Central Legisla~ure as at ' presP.nt constituted 
cannQt pass laws binding all Hindus whether in British 
India or Na~e India and there is likely to be a confusion 
of the prov_isione .of Hin~u Law. prevailing in British India:, 
as well as m Indian Ind~a. Therefore there is a possibility 
of.the Law governing .the Hindus in British India viz. 2j3, 
and in Indian In diu 3 corn posed of severn! States. All the 
11 Brovinces of Briii"'" India under· the new Provincial" . 
~utonomy would lle .._tpendent states with power to . 
make laws for domiciles therein and as a result the HindUII 
who form a majority of this ~ountry would be divided into · 
so many different nationalities so to say in 11ddition to castes 
and. sub-castes that already exist .. It is not desirable and ' 
necessa" to do so~ , . • : 

These 3 questions being· mattars of principle are to be· 
discussed first. ' ' · 

, 2. As a matter of policy frOJll the time of the East India•, 
Company the Act of 1780 and of 1797 dt> nofi give' power.' 
to the Company to legislate for these maliters. Those two· 
sections viz,. section 18 of tBe East Indi• Co., Act of 1780 

I • 



. ( . 72 
· '' . ' · · 1 d inter~sts are bound to suffer unless a strict ru:e of law iii 

d Section 12 of the Act of 1797 hav? now bee~.re:ea e mad~ that members o~ · other communities ought not ~ 
bn the Government of ,India Act Sec~IO~ SOl, w 10 runs vote on such bills or a f!!iljority of 3/4 of the colll!llunity J follows:- · ' . concerned must be obtained to pass the .bill. No rtoubt 

, ' .. ection 18 of the ~sst India Co. Act 1780 and Se~t!on there is .a convention upto uow observed to tha4 effect but 
12 0~ the Act of 1797 (bemg obsolete enactments •contudn~?g th,e \'erY. bill under examination ha& s~ow~ that that con. 

vin s for native law and custom) are ~~r?bl repea e · . . vention hall not been o~serve.d ~d .~mdu ~embers have 
salt g b said that there is no prohibition to the legis objected to that course In their d1ssent1ng mmutes. It can 
latur:sa~ !nact laws relating to these matters, but thbr~ therefore be said that even ii. the Assembl.v: ha~ got the 
~ p sitive rule empowering then:! to pass such laws ~ power still it ought not to ex~rc1se that ~ower 1n VIew of the 

no \h this hall go£ to be cons1aered the effecb of t e consideration set out above. · - . 
.alOI~ ;I the Kin at the time of the Coronation. . The 6. In addition to this the peculiar War conditions 
o~t t;kes his loty Bible in his hands. ana prollU!IeS. to ,through which the country is p~s!ng ~ak)ls it a~ost .im .. 
~g freedom of religion to his peoples 1n the / folloWII'jg possible for anyone'·to create opm1on e1ther for or aga1nst 
~::ds:-· ' 'the Bill by a~y propag.anda wh.atsoe~er. T~er? are ~iffi. • 

.. Archbisho . Will you solemnly promise and swear. t.o ~ culties met 'l'(lth m callmg meetmgs, m pub}1shlng arhcl~ 
h p ·1, f G •' "r1'tain etc and of your Emp1re and also goina from place to place. Under these clr· govern t e peop e o reu• '.U • • •- ? ' Q , h b d f •h fi t t' . d' d' g to their respective Laws and cuswms oumstances the Blll oug t no~.\ to e rea or • e rs una 

Ill lu 1 ~ accor 
10 

1
. 1 . to do " but.l either postponed for consideration till normal times 

The King: 1 so em~ Y pro~use so in ·has limited his come or d1·opped altogether. . 
In pursuance of t~18 . promis~ rh~sKfoNows·- ' 7. The first question vis., whether' it is necllssary and 

own power by. prool~mmg p~bl~1.Yin/all those. who m!ly be advi~abl~ to codify the Hindu Law would be taken up now. 
· "W ~ d? strictly c arge an . e f ~ an interference with If it were a mere matter of codification of that Law so 
i\1 auth.~Ity under us to abst~m s~i mof :n . of our subjects . that ant one who wanted to .know' the Law on· that poin' 
the r~hg10u~ bod.Y h pi:~ 0~ wor ~ R. y . · , • Muld raier to the section pertaiiling w it and get a definite 
on p~1.u of our hlg es . 18P easur · ·. · . , sta~ement of Law. If that is the, only end to be arrived 

The Legislature derives its authority from. the Cr!)wn 11~ at there ~ould be no objection ·to such codification alone' 
part of a Sovereigu Power und the extent of Its power mus hut the Rao Coinmittee as well as t6e Select Committee 
be de~ermi~ed by 'reference .to the limitation of thl!t:owi~. intend ·~oth to .amend and codify in s~cc;ssi~e stages the. 
o0ntamed m the proclamatlo~ 11h well nsetnmo~!r intes· . whole ot the Hmdu Law 'and.•my Assomat1on 1s opposed to 
could therefore be seen that 1f t e ;propos 'th th ·· the amendment for re~ons to be considered below:-

~ tate succession .has the effect of: mterferenoe w1 e , . , . . . 
r · b 1' 1 then legislature would no1 have the pOW•3r 8. In the first place ~he Hmdu Law not· bemg enacted 

·~e Igwus the ~·i1 . . , by any legislature canhot be amended by the legislature 
0 p~s 8

: 
1 

· , . ~ law relatin to but what the Committee propose~ to dp is .in fact to· abro~ 
S. As the Provmces have powers to pas ! l d' gate certain part& which it thinks t~ b~ unreasonab1e tha£ 

thes.e· matters 'concurrently wit~ the Governfmen~. 0 
1n Ill. is obje~ted. to by my Associa.tion. What the Rao 'com· 

and have the sole and exclustve powers o passmg aws . · . . . · d . 
. · dealing with agricultural land, it lis desirable thnt these mlttee propose& to ?o m th~s c~nnection can be best nn e:· 
matters should 'be considered by the Provincinl Legislatures stood by ~he followmg portiOn, Ill paras; 37. and 88 of theu 

'th t t ll k' d f pro'perty Th'1s will have also repdrt which are quoted .below:- · . WI resp,ec o a . m s o . . . , , . . · . . 
another convenience vis.,· the provinces would get ~~od . 37. Nor, on the' o~her .hand, can ~e beheve that the 
representation of lawyers in that particular prdvinoe W~13h tho~ghtful reformer wil~ Wish to la~ VIolent• hands on .the 
may be governed ·by its own school. No doubt of urufor. anc~ent structure of. Hindu law, except for proved neces·. 
mity may no.t be there, but uniformi.ty is not the o~ly sity. I.ti~ .a spacious. structure, wit~ m~ny schools; and 
·essential to be considered but peoples' ,mterests and beliefs by a ]Ud!c1ous selection. and combmatton of the best 
_ also have got to be considere'll.. Therefore t~e ~ill may ?e 

1
' ele~ents I?, each,; ~e, should. b~ a~le to evolve a sy~te~ 

recomroended· for consideration to the Provmc1al Couno!ls wluch, while retmmng the d1stmct1ve chara<lter of Hmdu 
themselves and it may be left to . .them1 to pass or not. Law, will satisfy the needs of any progressiv6' so

1
ciety. · 

This should obviate a I so the necessity for the Provinces . 88. lt is a Code of this kind that we contemplate: a' 
passing laws for agricultural lands in addition to the Gov: · Code which shall base its law 'of succession on the ideas of 
ernnient of India Act; ' . Jahnini rather than of Baudhayana.and its law ·of marriage 

, ' 4. The third objection was that it created confusion. of on the best parts of the Code ol Maiiu r11ther than tho.se 
laws in British Indian Provinces 'as well as Indian India. w.hich fall short of the best; a Code which shall reco!!llise 
. It. is de~ir11ble th~ref~re to P?stpone oonsider.otion of t\\is tha~ ·m.eri and women .a1e equal in status with appropriate 
B11l until federation 1s established and a legiSlature ,colll· obhgat10ns as well as nghts; a. Code which generally speak·· 

I patent to pass laws. for both Indias come into existencll: ing, shall be u blend of the finest eleme~ts in the various 
. This would preven& complications of any international Schools of ;B:indu' Law; a Code finally, which sb'all be' 

nature in t?e a~ministrationof the laws relating to status simple iu,its language, capable of being'translated into ~~e 
· liS well as inl1er1tance to property. vernaculare and made accessible to all. Such a Code will 

'J'lie three points st~te~ above are essential matters of doubtless take time and many minds will have jJo collabo· 
principle and they have got to be conside~ed at the ·time. rate in its preparatioJ;t. But there· must be ~any com.· 
qf the fi.rst hearing of the Bill. · petent men and .women ill- India who would be glad \<>. 

· ... . 1 d ., assist in t'he execution of so majestic a ta.sk l!ffecting the 
5. The Assembly as 11t .present cons~Iwted was ~ ecte : personal law of nearly two hundred million people." 

about 10 years before. Smce then much water has flown . . . • 
under the brid~e, the public opinion has considerably · 9. This me.ans t~at the CoQ:tmittee as well as the . 
chan~ed and the members. of the Assembly could noli be . s.elect Committee WISh to .make a selection ll,nd comb ina· 
sa.id tO be real representatives of the people and should .not tlO~. of the ,be~t elements In each school so as to be able. 
~herefore take up this duty of passing such laws. ' t.o evolve a sy.stem which· while retaining .the distinctive 

Second objeetion to the competency ofthis Assell?-bly for · chara.cter of ,Hindu Law .v.ill satisfy the needs of any pro· 
the purpose of passing these laws is that 'the majority com· gressiVe. somet~ that the Code would . base. its ·Law of. 
munity vis., Hindu is not properly represented in propor· · Sp~cesstou on the idea·of Jaitnini Marriage Law on the best· 

, tion to their number and prac~cally half of the House.is part of the Code of Manu the Law which shall recognise 
compose~. of. non-Hindue consisting of me~bers of varioua ~en and women .equal in status with appropriate obliga· 
commumties and therefore could have "''lO sympathy w~th t10n as, :veU as r1ghts. , Such a code will take time. and 

1 the Hindu beliefs. One may go further and say that w1th many mmds should have to colla!lorate in the preparation 
respect to members elected by the Maholfle~an and the and so on so that the picking and choosing of certain part 
Christian eonstituencies whose religion is of proselytising has goh to be m~de so as to retain distinctive character .. 
nature, the interest and ·4uty are likely to con:flict nhd and satisfy the needs of -pro"ressive so'ciety. A. proposed 
therefore their opinions as their . votes are likely to h ' code of this kind must first d~fine what are the dis'liincnvfl 
affected by that consideration of getting recruits for their characteristics of Hindu Law as opposed to anv other ' 
religion. . Nobody says that they would .consciously tl.o. it syst~ms prevailing in India; then it inusti .8lso particularize 
bu~ the 'tendenc! would. be t~t ·way. Therefore Hmdu\ .t~e needs. of.the p:ogl'~ssive society. In the absence of 
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these definitions it is very difficult to say what the Com: · 
111i1tee considers to be distinctive characters or the needs ~O~It.ec~IOn with t.he .other branch of 'Hmdu Law, but the 
Q[ pr<lj!ressive society. It is difficult also ~ see which are · Olut. ~Otnmlttee 19 sdent as to whether the Bill would :lot 
the best parts of. Marriage Law in the Code of Manu and ~: i~u~~~Jorc~ ~fore the whole Hint!.u Code is before them. 
ll'hicb fall short of the .best. What is the criterion which .. B · neu note that even the modest suggestion or 
the Committee is going to apply to satisfy these tests? The ~;r rDJendra hlitter, the ·.o\dvocute General of ludia th11$ 
public must have before them a clear idea of what the 't ~use 1 s~ould be so amended that this legisfation e~en iC 
Committee means. A committee of 4 persons only selected 

1 
11s passe should not come into force before the other 

without any apparent princip.le is not exactly'. the sort oi re evant chapters of Hindu Law ore enacted bus not been 
Committee for such purpose, however eminent some of the bccepted. It means, therefore. in effect that the Bill would 
persons in. the Committee: may be. In the absence 6f well e passe~' whether other parts are enacted. and pasl!l.'d or 
defined idea as to the criterion which they wish to apply ~ot ·and if necessary an experiment made with the Hindu 
the public will have. to accept their draft Bill ae an instance OClety. .Every responsible body, many Local Govern- 1 

or as a'n indication of what they think best. and if that is ~ent~ many of the District Judges with loiig experience 
so one may ~afely say that the Committee as well as the · .ave ee~ ~pposed to the making of the piecemeal legisJ8 .. Sel~ct Co.mmittee have not ·t9.ken trouble to find· out the ~on o.~d It 18 therefore the opinion of my Association that 
diStinctive features and which would be considered Jater on· . ~~~~ plehemehl legislation ought no~ ~ be resorted ~ even 
in detail. : ' · th 1 ~~ ~ 0~ t desirable and decided to amend and codify 

10. ·The .Committee says that s~ch a code will take time e 10 u aw. · · 
and many minds should have to collaborate in its prepars· ~~· It follows that even if these bills are passed In the 
tion by .competent men nnd women. If that is the idea •Jpmlon of ~y Association effect ought not to be give to · 
underlying this code then my Association suggest~: Let them.. If piecemeal legislation is to be resorted ~ :hen 
that idea be worked out by referring the Bill. to a larg3r a: lel~stb th~ ka~age law ~nd the law of · maintenance 
committee the rePresentatives of 'which ~hould be chosen · :aku 9 a en mto consideration first before this Bill is · 
rrom thA various provinces and ~chools of Hindtl taw· frdm en. up. Clause 17'of this Bill would be an instance of 
principnl sent of Shankaracbarya, from the various com· the ~fli.culty that would arise if the Law of Succession. ·is 

I h . . h' h . t h . h h const ered first before the Law of Marria e In th' 
muna and ot er nssocJatlOns w IC are. m ouc wtt t e ~ectio;O it may. be pointed out thati thegR. •o Comlm&t.ctotene· 
public life and such a committee sbouia decide as to wha\ 1t If " 
Ire the best elements to be retained and what fo be re- thset ~as not in fovour · of piecemeaL legislation and said 
1ected. Unless such 111.committee is appointed arid· public a, " er~ funrlnmentnl P.hnnges h[\ve to be made it 1~ Wise 
opinion is ascertained through such representatives, to· 'to su~ey the whole field and enact a code .if not of the whole 
accept the opinion •of such a small ,committee of 4 persons nf Hmd? Lnw at least ,of ·those branches of ib which art> 
would not be desirable. It need not be said in plain words th'cessanlyd affected· by ~he contemplated 'legislation and 

d h . d . . h IS wo.ul mean that the Marriage Law, the Law' of 
that to. amen t e anc1ent ·an spaCious struc.ture w1t . ~uacess10~ an~ the Law of Joint Fanii(v should be taken 
many schools, the present Committee would no\ be the mto cons.1deratwn 'together with this Bl'll. , 1 

sort of committee to be enttusted, with such work. 14 w 1 h ' n ,Jt bus already been stated above that the present • ' It I ~ eFe preliminary •remarks, it· WOUld be Worth· 
Assemblv where Hindu element is not nroperlv · repre-· while to consider the basic princ;ples of Hindu Law violated 
1ente.rt .sboul~ n~t be entruste~ with such work. f. This b~. the Rao ,Co':'mittee and approved by the Select Com· 
rtatement is amply b,orne out by the procedure 0 th. 0 me lttee: In thPif explanatory not~ ~ . the Bill the Rao 

ommlttee. set. s .out the main features of the'' B'll 3elect Committee with respect to this p~jcular Bill .. , In follows:- r I as 
;he Select Committee (l proposal was made to amend · · ' 
llause 20 of the <!tab Committee Bill by inserting apostacy . (l) That it ~r.ub~dies a' common law of intestat~ succes·. 
IS one of the grounds of exclusion :from inheritance. Out 510n for all Hn1dus in British ~ndia, 
)f the 18 members of that Committee 3 were Muslims, 1 (2) It removes the sex disqualificn~iou by which Hindu 
Jhristian, 1 Parsi, 1 Bra.hmo. and .1~ Hindue. ·ou~ of wo~~n in general have hitherto been precluded from in-· 
~hese 12 Hindus, 11 Hindus definitely sooted i~ their herltmg property izi, v~rious part.J of India. · 
xiinutes of dissent that· apostaoy should be ~ade a dis~ . (~) and thirdly that it abolishes the Hindu women's 
1ualification to inheritance. With respect to this sugges- limited estate. ~addi~ionJ;o these s; the Committee has 
;ion ~he report of the Cotilll\ittee states, ·"We coneidered accepted t4~ principle of sill!'ultaneous succession of more 
~hether the abandonment o£ the Hindu Religion and, con- than one hell's at the same t1me, and they gi:ve no reasollll 
rersion to another religion sh!)uld be made grouhd of di~- . for it, in their explanatory note, and one does not under
lualification .from inheritance.. We de<ided against stand why this departure has bePn made by them ft·om the 
tpsetting the position established by the Caste Disabilities ~o basic' principle vhich is the characteris~c· or Hindu Law 
~ct, 1850. Some of the members ill thtjir minutes have The rule of Hindu Lnw is as follows::..... , ' 
lipressed ~s follow&:...,. . ·. . , · . ·. The pr~perty of the deceased goes ·to the son (and by 

Mr. Chattopadhaya stated: · , i · . son here IS meant by son, grandson and 'great·graridson). 
''.That the Chairman who was a Moslem broke .the con-, In. default of son inheritance is to go according to Badha

rention", Mr. Kalikar stated that this ?o~ventton w~s Kia~ the compact. \:;~ries of heirs in order ,as they are 
>roken by the Muslim members; J!labu BaJOrla a~d 1Pandtt men~1on!l~ 9n the prmc1ple that. the nearest in blood takes 
~ilkanthdas stated that the non.Htndu members mfiuenced the- inher1~ance. The firs~ and the central root idea that' 
~he deci~ions of the Committee in almost all cases against has remained unchanged from time ~ time upto now is 
;he wishes of the' majority of the Hindu members and Mr. 'not ~ look on an individual in his isolation but to look at 
Jho~dhury put the. question directl,Y to' ~uslim met;nbers· ~ !n connection w_ith a group or. family: or collection of 

1 whether they would like a bill affecting thell' eommumty: to md!VIduals drawn together hi relat10n and bound together 
~~ pns~ed with the help. of non·Moslem volies. \Vith. all by ties of common blood. 
~h~~~ ~tnte~ent~ anpearin!l' in the rlissenti.nf .~in,utes,. the This sy~tem rec~gnises the family as semi-corpo~ate body 
Tomt Comm1ttee Repor~ states as follow's .- We. decided as the umt of soCiety. In contrast with this system you 
l!lain~f. un$ettinq the no8ition ·est.ablishe.d by. the Act of have in the western countries. 2 sys~ms viz., Individualistic 
1850." Who is. this "We"?·· »nd comounist or socialist. The latter one, tbat is, the · 
', 12. The Joint Committee is awnre of t~e difficu1ty ~r· , soci~list system is a reaction against th~ individualistic 
ie~lin!l' with 1\ particular topic of law and 1t says tha~ 1t qystem. The .Hindu svstem strikes a middle course P<> 

wo\1ld ·he difficult to -de~~ I with that topic Without havin!! th11t ~ou· have not the ·extremes of individual on the one 
h•fnr~ them a complet-e .nicture Gf all pronoserl reforms an~ .hand and society on the other nnd this family is a group 
thaf th~ir tnsk woulil bsve been ~imp1ified-if the whole ha.•ed on natural tieR aAd affection 11nd therefore 1!i tends 
~irf.nr~ wn~obeforP them ·but the ~ommittee ~avs t}'ati it to tbe smooth ~orkinl) of the. soci7ty. The family bein.5 
woo nnt·imnract.kable to nroceer1 Wlth one top1c as J.n. tbe taken thus as umt the lnws of mhentance or succession are 
meantime the Govemtnent should take steps to resuscitate. ba~ed so as to suppor~ the ~tability of the family: (2) the 
~he Hindu Law Committee and to encourage the foz;a!ula- disparity between males and females ~ prevent dissipation · 
;ion and enactment of the remaining '(lllrtS of the pro]eCtecl of the property, thirdly, limited ownership and fourth}v 
~ct in the interval and 'such readius~ments as may be 'successive ownership as opposed to simultaneous succession'. 
1ecessary might be made in the light of deci~ioJ~ taken in 'J'hes~ are the cardinal doctrines on which the Hindu Law , 

I ••" 0 • ' \ 
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I ilas been based, We do no~ iind Q word in~ the. ~lanatory 19. c~tt$iU members o£ the· joint committe; have in 
nole why this particular _distinctive charactenst1o feature their dissenting minutes pointed out that the law: of 
of the B.indus is given 11 go bye. .~n ~~e contra~ th?te successiOn was closely inter-rela!ed ]o ~he law of 

are m
·n·y conside•ations whi_·c.h w_ou. Jd )ustif. y the Leg~slat1~~, murriuge. J\Ir. Kulikar remarked as above on this point 
~ • hi h k t 1n ·"In recommending t~e r.evolutiopar.lf changes in · th~ 

Assembly in ·deleting t?e proviSions w c ma e cer 
11 

Hindu J...uw of succession the l:tao Committee.have shown 
heir!laS simultaneous hel.):S. . Jack of grasp of ~he fundament!}ls on which the Hind11 
• 15 Upto 19~7 the principle cif simultaneou.s 81100~" 881011 l:.iociety is based. lt is generally recognised that law ot 

has ~ever b~~n · Jldverted to iii' all the suc~esslve o~ICts. It succession is closely inter-related to the- faw of marriage. 
was for the first time introducl\d by the Deshmukh Act for .The prohibited degrees in marriage is peculiar to the 
the limited purpose· of giving relief to certam• femal~ Hindu Society. Consequently the Hindu law of succes
cozuing into the family by marriage. The ·effect of thi~ sion prohibiting women from absolute interest, is unique 
innovation has never been considered from differeJti; nspe~t" in the wcrld. . The proh)bition of marriage, within certain 
b anybody.. lt has ·n~ver been .discussed _be~ore the 'degrees, has the sanction of Hindu religion behind it and 
.lsembly at the time and as that Act was for hmlted pur- any violation df this injunction is looked upon with. 
pose and. the rig~t given to the females concerned was contempt in the_ society. Therefore in'my yiew a\legisla
only .the widOWS estate. it WI\~ not ~ecessary to oppo~e. the . ture has 110 right •tO enact a Jaw Of inheritance which is 
proposal on various grounds. Now that th~ Wfole _Hmd.u aga.inst, .~he religious, moral 1nd eugenic ideals. of the 
Law or at least the intestate succession is being codified ht society. 1 . . . 

. is necessary to consider this fundamental cha?g~ froi!l ~. e · 1Nilknn1h~ Das nnd Baijnath Bajoria state as follows:
various aspects. The economic aspect of this ~nnovat•o_n "It )s 'generally recognised that the.. law of succession 
appears to have been put before the Rau Committee as ts ·is closely inter-related to' the law of marriage. The pro
apparent froll) para. 22 of their Report on page 15: ''In hibited degrees in• marriage recognised and enforced bv 

I addition there is an economic factor ,in· the problem.. It Hindu law. .hil.ve no parallel e!se~here in the world, and 
ha~' been point~d--out by s_eve.ral. co~espondents t~at m 8 consequently the Hind·u . Law of succession interdictino
pnor counlry like India the d1Str1bUt1on of a man s estnte women from inheritance, as such is unique. The sav:
amongst the wi4ow, );he Son, ~he ROn'~ ~do'Y, the dnught?r-, t?mS Of law Whe~e proh!bited degree are dift';rent, SUCCSS
and po~sjbly the mother •. as well, w1ll, meVItobly result ~n s1on by .~omen IS ·possi~le because pro~erty is kept in 
tbA dissipation of such little property as there ulny. be 10 the fnm1ly by the mamage. of persons m clo~e ·relation- . 
th~ ronntry. Whatever may be the ultil!late solution· of • ship with each other. , For instance, marriage· between· 
this proble;n \ve feel that it could be investigated adequately. cousins is allowed and is common in the Christians and 
only in an inquiry embrncinl( the whole Law of Succession.'' ~Iuhnmm~dnr- · so.cieties. · . Such a n;t~rriage · is highly . 

16. ':-h:s, report wns made, in June 1941 and the pro· mcestuous accordi~g to Hindu . la'\'1: and i~ greatly, 
posed bill · was first published in 1042. Whether any nb~orred by the· Hindus. So Jon~ as society is based on 
·inquiries referred to in the para. quoted above wer~ made • priVate pro~erty the naturnl des1re, we may say t,he 
in the me.antime, it does not appear; and such problem ·natural ms~1pct M keep.ing the property in' the family 

1 cannot be investigated in that short period. It· can .safely ' cann9t !Je. 1gno~ed. I~ ~s because. the ti;~arriage between 
be' AAi~ therefore.iiliat that Committee had .not cons)dered .near relat10ns IS proh1b1ted ·by' Hindu law, that it was 
the eoonomic aspec~ of the dissipation of th~ property ~cessary ;to exclude dal)ghter~ from .inheritance as ~hat 

. ~eferred to in para. 2~ ·quoted above. ~here, IS ~o doubt eul.d\hav~ .mean~ pr~~~rty bemg. broken, up. and portions 
t.ha.t the question was before the Comm1tt~e while draft· passmg ~ distant famil1es. The Hmdu L8w·g1Vers respect
ing the. bill to cooifr the\ Hindu Low for tl'ie. intestate e~ ~e SCience of, eugeni~li ~hen they laid down the pro
successiOn of the Hindus. It was therefore necessary to· , hib1ted. d~g~e~s m .mamage. · .And they respected the 
set out. the reasons why in th~ pro~osal made; the law of :prope~y 1~stmcts or man v:hen by. excluding females 
·spccessiOn based .on the natural desire and on the natural from _mherltance they proy1ded for the property being 
instinct to keep the property in the family was thought kept m the f~milies:" 1 

. , 

necessiU'y to be changed. Femp,ies- born in the family · 20: In 'yje,.,. of ,the strict prohibited de"'rees of con· 
g~ out of. it by marri~ge nn,d t?ey would not b~ in a posi· genu!tY for marriage the si~ul~aneous rig_ht proposed to 
bon to diRcharge those obliga ~ns and .therefore they are b~ g1ven tQ daughters by th1s fBill, is bound to end in dis: 
excluded from· iqheriting the propert.y. . ' · 51P~tion of the property and ~t~us one of . the natural 

· 17. The Vedic text cited before the Committee is as ~eslres of the persons holding' property',- viz.,· to con· 
follow~:- . tinue the property in the family can'not be satisfied· 'In. 

', "A ROD born of the body does nqt transfer' (paternal) other c~mn:unities such as Muhammadans. Pa~ees, 
wealth to a sister, he has made her the receptacle of thfl Jews, E~ghs~men, Ch~s~ians marri!lge between paternal 
embryo o~ the husband; if the parents procreate.- children ~~s&. co~sms 18 not prohibited and therefore the danaer of 
t of either eax), one is 1he performer of holy Acts, the thssipat•on of .t?e property cannot be experienced by 
other is to be enriched with gifte." ' 

1 
ose commumtles. Further the rules of Mahomedan 

The Sa:yanacharya has the following comme.;ts :- · thu~ ;ere meant for. the 4rab Community which w11s at 
"~owever in between these two (i.6. betwe~n 8 son a ~e lm~ of nomad!c _habit~ and their. prop~rty was of 

and a daughter) o~e, possessed of male sex, becomes the etc ~~:~m~le t~escrlpt!On sue~ as ~amei, cattle, .~-e.,p, 
author of the meritorious religioas work such 88 the offer· h d - ~\10 e case of English Law upto 1886 'YJ>men 
ing of Pind obligation and the like. The other · posseS'Sed 11 110 rig t to property _lind the marriage operated as a 

• ot w~ tcmaie sex, is o•Jly ~utitled to be decked' by beauti· m~rg~r of the property m that of the hushlllld It is 
iul things, such us wearmg apparel and jewellery and \he on Y ~ r25• t?at, the rig4~ is given. But it is too soon 
like. A ron being author1sed to perform meritorious ]t l~ '0 s.~e If t~e e=-per1ment is a. success or nob. 
actions, such as the offering of the piuo obsations -eto: is 

8 
d thr,, Enfland. ~ not mainly an agricultural country 

entitled to inh.erit the 'property of his parents & d&ughter f~ndet ru esd~~lt -r:spect to real property are entirely 
is not so, she is simply to be given OV!lr 1n' marriage to these ou n 't~ er~n ?stem s~ that the experience of 
another (outside the family)" · , 't commu~Ries 18 0 no avml to the Hindu com· 

(The translation is taken: from the B~ok "Dharma bfu~~c~i£=\a l~ndhend t~e b~k of the property consis"'.s 
• Shastru and the proposed Hindu Code book'' by Pro£. v. 21 Th (' . 811 ew ouses. • , , 

V. Deshpande). . 1 
• - D h. ~ nm'!nttee had gone one step further than the 

, · !8. This point' wu rtever considered by the Rao Com- . ~d mukhd Adt 111 that UJ;Ider the Deshmukh Act the soJ!, 
mittee .md the Select Committee has brushed aside this ~ 0~ an . aughter·in-law 'all inherited the property 
text on the ground that they have not..l>een re(erred to by t~ge d e-r ~~th .thllaw of survivo).'Ship and the widow and
wb.sequent writers but .the Joint Sele(4t 'Committee has called a~g ~deN~· aw. 0~7 took n limited estate which is 
omitted to note that _the text whicb. they ·refer- to only: WI ows Estate • Under the proposed law the 
gave the inheritance in default of the son and !lOt with don, tan~son, ~at grandson, the widow and the . 
the son. When. in the absence I of'son as nearest in blood augd ter-m-law and parents 'll'hen dependant are pro
they ·,vere allowed to inherit but that does not mean ~ose to tak: toge~her as .si~ultianeous heirs without _the 
that .t~ey should be brought on along with the male heirs ltht 0~ SllrYIVOt;lhiP and,Ifi IS proposed to give ab~olute 
fu ·d1v1de the inheritance wi~ him. • estate ·0 the_ w!dow. and daughter; Under the t>;dsting 

· ' · · law the . succesSion being joint, an heir is compelled w 
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sc:~k partition ,if he wants to. be out of ~e iamil;r. ~~- No interest CIUl be more potent ~hun the interest oi 
~parattion of the property bemg i!Joked down upon 1t 111 the property and therefore the,r prov1ded thu~ a marr,!ed 
resorted to in extreme cases. By the proposed law, womun should have generally spellking no interesi in 
successiOn though. simultaneous is separate and each heir the paternal propertut. 'l'he Rao Colll.IXIi.1~e as well u 
is given ~e consciousness that he has his independent llle tielect Commi~we 'have proposed to ohanse this bY. 
~hare. The widow' and daughter arB' given absolute .lJroviding that on marriage the woman )VOuld still oon· 
estates. .fragruentation of ~he heritage is thus made easy • tinue to be the 11gnute or gotrllia of .the futher. l'here· 

, as every heir will naturally seek his share to be separated fore the position would be that ~e woman on marriage 
and given. .to )lim. The son who was so long depended 'Would go to her husband's place to give ohildren to the 
upon to continue the ·line now looses ~he bulk ol the husband who would be in the husband's fumily, she 
.estate. 'The idea of the joint family is thus uprooted. herself would ba in ~er lather's family and migh!! inherit 
The poiiits therefore which go against acceptance of the to .her .husband by special rule only. On ihe one h~d 
principle of simultaneous succession are as followk: _..;(1} she would be drawn to her children and- husb!Uld by ties 
Vedic text is against it. (2} The purpose of the law _!:!f of natural affection IUld aflin:ity and she would be drawn 
inheritance viz., to keep the propeJty in the family is to her father's family by reason o'f the property interest. , 
violated owing to the strict rules against inbreading laid Psychologically-spea)ciug, therefore, the family life would 
down by Hindu Law. (3) The economic factor. ,In agri- cease to exist ,for want of unity .of interee~. Slltlh a 
cultural country like India it. would resul~ in the dis- . condition of mind would hardly create a family life in her 
sipation of the property. husband~s fumlly and for ~s reason it was laid down . 

• · ~ . in Vedas that; she should not be entitled to inherit and it 
:l:l. The Rao Committee as well as ~he Joint Com· is only in recognition of her relationship that she is given 

mittee apparently have acted on the fact tilat the 11 right ro inherit in .the absence of a son and widow. It 
principle oi simultaneous succession h~ been accepted in would thus be· seen therefore that removal of sex dis
·the Assembly in passing Deshmukh Act, but that Act qualification as proposed would further cause a diS
was only for ]he limited' purpose of giving, relief to' cer- sipation of the family and it may C~J~use a disruption of 
tain families and the want of tlie opposition or .the silence the family life with bad elleot on the progeny. M.v 
on this point ought not to be taken as acceptance of the Association therefore is against the removal of sex 
principle. This is borne "ou~ by the' Home Member mak- qualification as proposed by the Committee. The 'rigbt 
ing the Government consent conditional on limiting that of a daughter is recognised only in the absence of a 1ou 
Bill to wife and daughter-in-law only. They expressly. tn~d .my Association is not prepared to go beyond tliat , 
mentioned that they were not prepa~ed to extend the stage. · In making the pro,vision that ·after the marriage 
principle to daughters. That was iii about 1936. a woman would still c6utinmi to be the agnate of the 
Nothing has since happened which have induced the father the C6mmitte11 have given a go bye to the variouR 
.Government to .see the Injustice done to ·the daughter in texts. · ' 
1939, ex~ept the claim made by· c~rt:J:in section o£ the 26. 'rha third main feature of the Bill is the abolition 
ladies. Even the Rao· Committee was not at first pre- of the Hindu' women's limited estate, With. respect to 
'pared to include daughter as one of tlie slmult;auepus heirs ' this' also my Association is of the view that the root {dea 
but in their no.te the ·1:\ao Committee says that they have ' ~f thA Hindu family system is the preservation of the 
ehanged their opinion in view of the weighty opinions :family property and in view of that root idea the absolute 
received. ' · : · · . · · . right of property is not recognised even in the· case of 

self acquired property of a male: · 
, 23. It would thus be clear that ~in ;making this depar- 27. In" giv'ing their ·reasons for including the daughter 

ture from the Hindu Law principle l:ioth ~he Rao Com- along with the son, the Committee has arrived upon 
mittee as well as the Select Committee ha.ve,not,'given certain text from Manu-and Yagnavalka bu.t these texts • 
their reason as to why they have done it and this prin· f.o Puttika which have.the tephuical meaning, the mean. 
ciple ought to be deleted from the Bill if it is to be ing blling .Putrikn. is a aaughter who is given in marriage 
taken into consideration at all. ·to her husband Uljder au agreement entered into. by the 

' . . • . · . · . . ifi t: b which the father with the husband that the son born to the couple 
24, To r~move ,the. sel\dlsqu~thc~to~ Y precluded , would belong to the father and the Verse refers to this 

Hindu ~omen in genera ave . e 0 . eenf "Ind" ,In kind of 'daughter. . ' 
from inheriting pro~erty fro~ yartous, parts 0 

• 
1\ hll$ 28. The ,f.hird special feature of the propose a bill ia the 

discussing the ·princtple. of slm~.t.~~ous su~ce:s~o~r~ading ·abolition o1 the Hindu Women's •limited estate .. The 
beerr pointed out:tha,t the pr~ 1 110n agams ~n ost one conclusions of the Rao Committee are:-
in the cod~ of· Manu made It necessacy l.pd pen "But ou the whole it seems safe to stnte that Smri1 

· h 't" t so long' as ma e esc - - ., women from m ert mg proper Y, t to t dl·s· authoritv for the doctrine of the Hindu Women's limit• 
J li Th" as mean preven · • 1 · ... ent~ were a ve. ts w . th · atrinial nature estate is not uneqUivocaL The same 'View is corroborate 
~1pat10n of the property. If Vle·w/f· . e Pf pinion that by.-Select Committee based on the same reason. The~ 
of the Hindu family my 880018 100 18 0 t d . bl b held in the Mitakshar$ this theory of·limited owne!'llhip 
€qual ~ight of in~erita?ce ~o women wad no eslr: . e ~ , had mr place, at all. All property however acquired by 
removmg sex dlsqualificatJo_~· . The 8 vanc~~en to 18 te . the woman becomes a ,Stridhnu and such Stridhnu 
re!ati.ve term qr !he Oomm~teed hav~hforgotrW.l fa:hy; devolved 11ot upon the heirs of the last male holder but 
that the Hin?u ~ociety wa.s ase on w:o phaas th~ obliga-• upon hllr own he\rs. Such was the scheme of -Mitakshara . 
from the vedw t1mes. It IS the ~an d . t . . so that the same point has been made by the Rao Com· 
ltion_ to .~outinue the J.ine by settlJlg ~p an ~:~~tam~~ mittee in ~heir fourth memorandum on which their ex
the famtly .. The wom~n has no such responst 1 Y~.0 . plauatory note is based. It would be necessary there
she gets any money or p!'l')pert~ she ?t8 ~nlyl f~r e Juf fore to examine the supposed Mitakshara theory on which 
tnent. There cannot be any ngbt wtt ou rea Jve ! thE~ wnole proposition is based. It turns .upon the 
and responsibility. It will be s~e~ tha~ u:der :he f~.:· in~oduction of the word. "Adyn··· iri Vel'lle 143 of Smriti 
sions of this Bill a daug~ter wtll Inherit ~~ , er a er · of Yagnavalki. In its second line as the word ".Adya" 
11nd from her husband wtth?ut an:v responstb!fttl and ~ after the word Aahivedanika and Mitakshara interprets
enjoy the property a.s ~he'. hke~. T~on .w1 .a:;t d tion of the word "Adya" is all kind uf property obtained by 
s~are ~he father's es£ate. with h1s D:!otlie .' Sister, Wl ow~ inheritance, sale, partition' and gift would b~ Stridhnn. 
stster-m-law and depend~nt. parents of hiS .f~t~er fd will Here the word Stridhan has its popular meanmg and Dot 
b.e c;xclusively burdened .Wlt~ .th~ ~sponslblhty 0 c~n- 8 technical one. Ou this interpretation 'the Rao Com • 
tmumg 1he line and mamtatmng . hiS 

1
late;na.I f~hli,Y· mittee in their fourth memorandum says thnt 11 distinc

This is rfally removal of sex .dt~qu~ . catJ.on wtt li~ tion must . be made between property on the one hand 
vengence. · Apart frpm the Shastric IDJUDC~ton, equn -:,r and dominion over or devolution of the property OJl thij 
a~d justice, demimd ~hat · the da~~hter• should not ~~ other, so that they say Stpdhlfn should be taken as 
snnultaneous heir. Wlth the son. Upto now a wom , meaning property Of a woman notwithstanding the degru 
when 3he marries. passes, completely du~ 0~ heh fttbeJ.: of iomination ot the course of devolution of the property. 
family snd becomes COII\pletely merge II! r us an· f 29 The second step in their reasouing is ~hat as no 
family. Therefore our Law-giyers reco~se that one. ~- . wom'an was disqualified for suceession by reason of her 
t~e,mos~ potent ca~ses of m.antal unhhapp~efss ~88 T~J6 . sex so equally fundamental" seemed the proposition that 
+,n.., of the wife's mterests- m the ,fat er s BI_lll Y· . _ 
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no· limitati~n should be. irpported· into t~e. natu~e of an manager? IDs· silence on the point may be simp! · d 
estate bec'aus~ it is held by women and the M1~akshara .to t4e fact tha~ he tacitly accepted the general prib . ~e 

· while it includes aU property belonging to a woman in that. wom~n are limited heirs.. A principle which Clp e 
. the term Stridhan nowhere impoijl1s any limitation on' approved even by Brahaspati the most . well-kn Was 

her dom,int~tion over it. .Then the Committee goes o~ til · advocate of woman's rights." own 
reply to the doctrine of the pell'etual tutelage of ;B:mdu Ouote Page 315. Notes f & 2. Altekar. , . 
. aomen by relying on a single lin' on the M1takshara: Then further the word Adya. which means etcrte b 

30. '"'l'b~ text :of Nuruda whic~ declares a dependence word etc., o:r· Adya if (It all is used by him mu /\t e 
' of women is not compatibl!l with their acceptanct> been obviously intended to include iteme like bri~ .av, 

of acceptance of property even admitting thei~ dependence. gifts from relations and presents received after' ... e·p~~~~. 
h. h t' d . h . . ~.amolge . :rD otb~r \words Vignaneshwara's views this depentlence w IC are ~en tone m t e Immediately followin •· . 

even if admitted has little .bearing on property rights. A If, therefore, the basis on which a theory is · ba:edlln•;l 
oonclusion whic,h is borne out of the fact. According to doubtful t~nd ~he ini~r~~~· draw11 -.by . Vidnanesbwar~! 
all scho•ll~ of :Hindu Law a woman has nb'solute power of · 000·lllen ton ? . any 1m1 a ton on her domination is ·u 
disposal over ~ertnin kinds of Stridhan and they further ·weaker especially when it is read in connection with-~:~ 
expr(SS th~ir opinion that the Law has become' complicaj;.. ' other portions. . . . . . . e 
ea oecnuse we have departed from the Vignaneshwara ~3, rhen the thtrd r'enson giVen is the text of ~arada 
and the solution is once more to be found in a resort to whtch ~eclare~ the ~ependence . of wom~n is not .• 

·his. ideas ·• 1 · Now this portion hds got· to be 'exammed,. co!Dpattble .wtth . thetr acceptaf!ce of property' but · /{; 
The first thing to be considered is .that the word ','Adya'~ P9mt here IS no~ whet?er .they could accept or take Jro~ 
after the )''Ord "Ad)lived?nika" in. ~he second !me of pert;v but .the1r dommat1~n over it. It is illogical to 
Verse ,143 is not found m all. ed1t1on~ of Yagnavalka. say that because a person 1s capable ?f holding property, 
SmritL nnd .doubt is expressed by scholars whether th.e therefore he muFt 'be absolute owner of it.. · It 11 . 

crucial term· Adya which is Vignaneshwara.'s sole justifica· depend upon. the status of. the person, upon the ~atu~~ 
tion really occurred. in the original 'Verse of Yagnavalkn. ·of .the property and .the c.trcumstances of the society in 
Iilstend of the word A:dya ,.\par aka one of the earliest ~htc4 he moves, for mstance,. a 'minor is capable of' ·1o!d~ 

_commentaries of Yagnnvalka, writes Chaivtt instead of mg p~perty but he cannot;have any absolute domination 
the word Adya after Adbivedanika. Jimutvahan contends over It, nor prop.erty .II'ke real 'property in English which 
. t~at the correct rending is · Adhivedani~am-Chaiva and vests f\bsolll,tely. m the Crown can be. the subject matter 
· not Adhive.danilmd-yancha, , , of full do~mat10n. Therefore, in ~sing . this argumant 

3 Th . · d , • · , . . . about the tutelage of women not bemg incompatible' with 
. 1. e secon .reason m, col'\·obornt10n of. fhe theory their acceptance does not help b' d d ti h ld h 
that the original word was not Adyil is to be found in committee. . 

1 

1~ e uc .• on e 1 •by l Et 

the grnmaticnl rule that the word Adyu is generally psed '341 It ·s t . ,. · -
in Sanskrit at the encl of nn enumernticon 11nd it should . , b 1

1
1 no o~ly th~ Day~bhag~, Brahaspathi, Katya-

' have cdm.e not after. Adhivedunilm in ·Verse ,.143 but ~ana, ut b atjr Wl:Iters like Mttra-~tshra are n~t i~ hv~ur 
after Anvndheyalra in Verse 144, which is the last specifio 0hfvt, 8 8~ ut~ pDwerA;o ~h~ w1dow and 1t IS worth 
ca~e?ory. of Stridhnn mentioned b'y 'Y;ngnavalkn. This .~ I e I r eh 0 r. te ar s S~mma~ of the position 
opm10~ IS e:<pressed by Dr. Altekal\ 0;; the Benares In rep Y 0 t e querry whether wtdow.s P?~ers. to be ~ll· 
~niv~rsity at puges 264 nnd 205, in his b.Jok 'on the posi- larged a.t pa~e 821 and. he says the d1s~blhty 1s .fu.a~ her 
t10n of women in Hindu civilisation. Thfl Committee has powers m fhte. ~on~ect10~ are not. restr1ct~d. This ts of · 
referred to this boolr. Therefore it cannot be said that ,coulee/ d£:bthty · from one pomt o~ VIew but .1Is,o a 
the Committee had no.t this suspicion. b~fore it Buti pro ~c 100 m another. In: t~e PunJa.b and Palestine, 

1 they did npt r~fer to it at nil. All· that the Seleeh fo: m~tance, ·male peasants had unrestricted power of 
, .Committee does is .that t~e founder Qf ,f.he Da •n-B,hnt . alie~atton. 1he result was t)l~t many o£ .them sold a~ar 

school was chiefl;v ,responsible for advocating t~e ·thea . thetr valu3ble ~a.nds an.d. became pauper~, as the:y cnuld: , 
.of )imited owt1ersbip in their report but they did not 

8
; not prope,rly uti)ize or mvest the. sale proceeds and Dr! 

that this re~son~ng was bn~ed on th~ interpretation oi Al:,e,knr proceeds further:~ ·. ' . ~' ' . 
the word U,tva mstend of Adya in that Verse and be i!ll •· We shoul~ not ~orget th!tt 95 per cent: .o:f. widows are 
not the sole p~rson that hM given that rEmderi~g·but thati tmed~~e.ted, mexpenenced and altogether: innocent of the 

. even Apgrka ~as don~ it. . One would have expected some prov!SI?ns 'of la.':l'. If they ~re ~veil. the· right to :iispose. 
, . ,argument pgamst thts pomt in either. of the reports or of t~e.tr la.nded property; many ,of them ~.w,ill be mdaJed 

the ~;.;plana tory note. 'Therefore the foundation for this I by; mterested parties M ·enter inti) unwise kansnctions"' 
d~cb:me has 1 been, based on ·probably. wrong teltt. . . and he' ~onclud.es ~hat ."in the. pr~s~n£, circumstan!les· it 

32. 'fhd s~cond reason-'against the proposition of the was not. m the mter?st of the Wido'fVs as 1\, class ·th~t they 
Committee is that the rule with respect to Stl:idLan has should nave ~nrestncte? pomrs of a~enatio~. ':'. ' 
been, extended by them to all ldni!R of proper,ty. 'They ' . ~5 .. The :T<111lt. Cqmt~ntt~e states. I 'There,IS a body or 
should have seen that a diRtinction has been madA opmwn whtch will mamta1n that women as ,a dass shollld 
between property inherited from males such as husband be excluded from inheritance and should, not be given 
and property inherited from families oi: otherwise in the ttbs~lutel~ ownerShip O'll!r property they acquired either 
~.rst case all. property inherited from mnl~.s she 'inheri~ by. 1.nhentance ot partition. and they1 referred: 'to the 
m her capnctty as ~e survivi~g 1/2 of her hu.sband and opnpons .urged on. the basts of certtV:n. Vedic. Texts tl1e 
therefore .she takes 1t as repro~entinl( the estate which is general mcompetence of women, the evil of fragmJn,a· 
burdene.d. wit.h obligations and therefore sh~ is bound b:v ' tion, of .hoar,ding and \he fenr of the property .being los~ ~o 
those Jbhgahons.. T~e obligations do follow the ~atuie the famf~y .. The text they ref.er to say nothi,ng--about r1g,1~ 
of the nroperty mhented in· her hands The Rao Com- or dommat1on over property, but merely state ·that thoY 
mittee furt~er. says that Vidnyaneahw~r nowherljl iays are entitled to· inherit in the absence of sons. One oth~r 
down ·any limitation on 'her domination over it nor does argument .used is that the widows alienation is a frequent 
be give her absolute doinin~tion over the sam~ I£ thls source o£ litig11tion. Theref()re, it should be done allaY: 
iilence of Vid~aneshwar is ;ead with his ·~~ gen~ral with, and ~?e reasoning i~.=~ . . 
thebry of res~cted owners~1p the, conclusion would: ha'7e. No .. 1.- T.he. ~~st, sertous aspects of this d!sabiJity 
to/ b~ t~av V1dnaneshwar d1d not mtend. to give absolute a;e o~e that 1t IS one of the .most fruitful source o{ Jitigs· 
dommation over that property. The passage from Dr .t1on m our. Courts toqay. , 
, Altekar's book on page 220 is pertinent here: · · No. 2.~~hat for' th~9 sa~e of pro'tecting the property 

"It ie however very dQubtful whether, Vidnaneshwat when the woman is not: in real need it penalises ber 
r~ally intended .to in. vest the widow ~ith the right of . when .in a . time of real need ~he ' requires \ all ~he 
dtsposal o:ver the landed property mcluded . in her money r.he can by ,the sale. of the propert:v. It is also 

. "'Stridban but acquired by iriheritance or partition, he was .~rther stated by them w~at~~er may have 'been the cMe 
not prepared to concede even to the male manager of lhe Ill the past, a geueral disabthty• of this kind. c·an hardly 
ioint family the full power ,to alienate the immovable be .defended at the present day. When we h,a.ve womell 
property ,that he may have himself acquired. ·Could he leg~slators, women lawyers and women ministers. Tbe: 
the!! have ever dreamt of e.i~v~sting women with a right ~rst • se~ous as~ect of this disability is acoording., to . thetn 
;wh1ch he was not prepared ~ grant even to the male but ~t IS a fruttful source of litigation. ·'So are cases ref 

, · gardmg Dattak why not do away with the instit~tion ° 
,. 



n 
.' Dl!ttak altogeth!? The second reason given is that there approved· of ~1 a Commi~~~~ representing different 

ure women legislators, women lawyers and women minis• schools, professions, the Peatha or Sllllnkarac:harya anJ 
lei'S, but what is their proportion to the whole women other puulic men should be taken ~s the basis 'for a new 
population is extremely small and as Mr. V. V. Deshpande .Bill.. , 
in his Book has shown that Dr. Mitter's observation 47. In addition to this, the claus~s have to be criticised 
that the case relating to the ellitent and nature of women 'a , in detail which .would be done. in a later supplement to· 
estate ,.Pich come b~fore our courts are more numerous . this question but generally it may be said thut my Aaao· 
than the other cases of the Hindu Law but together, it ciation accepts the comment of Diwan Bahadur J.iruhmu 
is quite inaccurate. H~ has given statistics · to justify on' the several clauses. , ' 

. his remarks. ·Equally with the number of cases are 48. The difficulty of making jaws . for British India 
cases arising in which the power of a. joint family. manager alone has been already adverted to. Therefore as Diwnn · 
or father are questioned in Courts by sons but all that is -Bahadur Brahma suys Hindu Law should not be made 
kept up at least not deleted. In faet that topic has not territorial law but kept personal Jaw ns it is so that tho 
·been t{)uched upto now. .So the. mere existence of litiga· · complications of nn intern~tional cbnmc!er might not be 
tion in such matters is not a sufficient ground ·for the so frequent. , . , , 
serious departure from the. Hindu L.aw texts which hnve 
been followed for centuries even l!y adyocates of women's S. K. Bahuleka.r, President of the Public 
rights·. If they wanted to change it they shoulcl have meeting held at I\arad 
given other reasons than the ones ndv~nced in justifies· I huve the hoi,IOUr to inform you thnt th~ public meet· 
tion of their theory in their proposal. iug of the Hindu <'itizens of Kurud wus held ~mder mv 

42. A& stated in some of the paragraphs {~hove in ··president~hip at J{arnd on 16th April 194-l to- di~cus8 an~t· 
Hindu .Law absolute power or dominat!on o~er proper~y express opinion 'mr the Hindu Intc~tate Succ~Rion Bill. 
is an exception rather than a rule und It appears that 10 l\Ir. L, llif. Deshpuncle (M.L.C.) initiated the di8cus~ion 
that respect the Continental Law is the same. The ~d was followed by Mr. N .. B. Budhkar, B.A., LL.B. 
Continental Law restricts the testamen.tary powers 0~ · and Mr. G. S. Altekar, ~!.A.,. LL.B. The resolution, 
every holder. Therefore it cannot ~e said that the· r~s·. trunslation of which is enclosed, was moved by Mr. S: R. 
trictions on u person's power of d1sposal are .necessarily Dhuvlikar former Sub-Government pleadt;r nnd wns 
bad 90 that the do_ctrine of absolute estate bemg confer- seconded by .Mr. Tavre, pleader. · 
red ought not to be accepted by the legislature. D!wan I then summed up the discussion and put the resolution 
Bahadur Bruhma, a well-known lawyer of Nngpur, 15 of to vote. The resolution was unanimously carried. After 
the. same opinirm and giv~s p,ractically the .same reasons· thanks-giving. by Mr. N. A. Deshptinde, B.A., ~be meet· 
for his opinion in his trace of the_ La\V of H!ndu Int~state ing terminated. · 
Succession. . · · . I therefore ·request 'you to .•be kind enough to. forward 

48. While discussing' the daughter's rights my. Asso· the copy of resolution to the Central ' Go~emment. I 
ciation has mentioned. abov~;~ that the daughter IS not further request you to forward the accompanying copy of 
entitled under the text to be a co-heir with· the sbn but it a representation to the .Government of India. The rep
may be i'! the present day. dau~hters might 1·emain .· un· res~ritation was signe~ and submitted direct to Secretarv 
married, ~n that case she IS , w1thout any support. My, Legislative Assembly, Delhi. · · · 
Assooiation there~ore is of opinio'! that a daughter should RESOLUTION 
be given a right to inh~rit along with the brothers, when Intestate Succession Bill has been introduc'ed in ·the 
she is unmarried and m:y A6sociation· agrees with ,the S)lg· Central Assembly,· Delhi and the same is p~blished to~ 
gestions of Dr. Altekar. on page 298 of his book. which are gether with the amertlments and report of the J oinb · 
quoted below:·-' · . . . · · .Committee for eliciting public opinion. This meeting is 

"the 'above discussion will show tha~ the following of opinion that Government should now withdraw the 
changes are. necessary. ii1j the Law of inheritance as far Bill for the ~allowing reasons:-
as· the daughter' is concerned: , · (1) Owing to war. con,dition the public is not in a· mood. 
' (1) ThC1 daughter should have the right t~ share ill .. ~er to oonsider the Bill of a far reaching character. Further 

patrimony ·~q~l to l/2. that Qf. ~er brother if she re~~ms sufficient publicity is not giveD to the Bill and the Marathi 
unmarried.;, sh~ sho~ld loose th1s share on her marriage. .tran~lation of the same is not available. · . 

(2) She . ~hould:have the. right to demand that an (2)'This Bill h\ls introduced·'the new: form of simulta-
amount fro!p. 9er· patrimony, equal ~o F2· the s~are of neous succession 'which is detrimental ·to Hindu interest 
her brother .and ·not equal' to 1/4 such share as !a1d down· and which is against the Hindu scriptures. • 
in the Smrities should be . spent on ller education and (3) This Bijl will instead of diminishing litigation on 
marriage. '. · · , ' . . the con~rary undoubtedly increase it. 

· , • . . · · · · ( 4) It IS stated that the_ present Bill is. the fiJ'flt chapter 
44. Th~. gen~ses of. the Deshmu~b ~ct of 19~7 .was the of the proposed Hindu code. Some clauses in the other 

prese~t ·s~tuat10n whic~ was unfa~ to· ~ertam women chapters of the Bill, are directly connected with som!l· 
entermg mto· the .fam1ly by marriage which· should ~8 clauses in the other chapters Of the Bill are directly con• 
enacted as Law that in case the ~usband deserts h!s nected with some clauses in this Bill and such inter
wife. l/3 of. his property sho~ld be g1ven to her from ~~ depehdent clauses are included in this Bill on the assump· 
prop~rty •. 'llltU ~ ~rse .No. 76 1? fbapter 1 of Yadnava. .tion that the interdependent clauses in the other chap· 
au~. 1p th1s provlSI;OI]. IS made mto Law ~ucb of the diS• •• ters have been passed. It is therefore wrong under the 
abiht1ee. and unfall' treatment to the Widows and women circumstance to consider "this piece meal legislation 
wete to exis~ might be minimised. It would not be ne~es- (5) This Bill is not applicable to agricultural land~· still' 
sary for th1s purpose to, overhaul the whole spaCIOUS it is recommended that the Provincial Government 
structure of ~du ·Law. , . . . should make it applicable to agricultural )and~. The 

45. ~dvert1?g therefore to the prop()Ba! of the R~o Legislative Bodies of the Bombay Province are not now 
Commttt.ee w1th .respect to the nature·of·t?e. ·cod~ m ·working. If•this Bill is passed it is to come into force 
pa~a~. ·and. quo~ed above, my Asso?la.tion 19. of from the first January 1946 that means that it w.ill fall on' 
op~t~\}· that ~n the Bill as proposed the. d1stmct charac· the Governor to pass the required legislation. This il 
tensttcs of.Hindu Law ha~e.not .bee~ preserve~ whether P.QP.trary to pa~s the required legislation. This .is con· 
the ne?ds of. the progresSIVe. s?c1ety whatever they are trary to the fundamental principles Of ·Democracy. 
Ire s.at1sfied IS a matter llf opiDlon. · . (6) The Ryotwari system is prevalent in th~ Province 

'46. It should be remembered. that once the code is .of Bombay, so the divisions of the lands are reduced to 
enacted and good parts and bad parts are separated accord- · the area of gunthas. The present Bill wi~ further dis· 
ing to the Committee's' opinion the .codified sta~ute would si~ate the a~cultuml .lands and will cause great econo. 
be the final word in the matter, and no part whiCh though mm Joss to Hmdu Socrety. 
good is not in. the opinion of the Committee to be 'good '(7) This Bill aljows daughters to succeed to the Hindu 
could be referred to in any ·subsequent litigation. The property even thQugh they (daughters) ·have willingly or 
Bill therefore as drafted is aaainst the whole tret1d and ·forcibly gone out of Hindu religion. . · 
root ideas of Hindu Law and ~hould not be passed bu't as · 8. T,his Bill has done grave injustice to the widows of 
stated above codification is thought to· be necessary a Gotmja Sapindas in Bomlfay Presidency by taking away 
~ification may '~e based on ·the lines of proposals. · their right to inherit the pro,&Jerty, of a Gotraja Sapinda:. 
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'.. . , . , . of lii) The four-fold caste system, fth~ tdeal. of Womani.J 

Th. llill has done gr&ve injusttce to the ':ldows ' chastity the Joint Family system, inlunct.ions of Shrad. 
(S) . ~ · das in Bombay Presidency J>y Paking. away dha ~d certain other time-honoured usages are the 

~:ta.~"h:~: inh:n.it the property of. a. ?otra.J~~a.pmda. • fundament.al. ideals . of the Hindu Ary~ Cul~ur&, and ii 
'L d w ers' Assoclatlon.. ' being the object or tQlldency of th~se bills to break. dOW!i 

an ·0 n. , . Bill for the follQW· . ·or sabotag!l .these i.deals, this meejmg regards the b~ Ill 
We sincerely reques.t not to p~s~ the · · • dynamiting the . Hindu Culture.. . ~ 

ing reasv~s :- h Bill · circulated for ' public (6) By sanctioning marriages Wl~ non- Hindu com. 
(I) It ts stated ~h~t t e rt ll't to express the siUile. munities by giving right.. of inheritance to wome~ whc 

opinion, but there IS no oppo un~ tle as we reoeived a become 'l)(lnverts to other religions, by formulatmg a 
Copies oi the Bill are not :~at'~ Press Bombay that strange new standard of dealing equally ~th the • UD· 
reply from the Governme: k rmN~ g publiG' · meeting can married married and widowed females (which by some 
the copies were out o~ s ~ , d the Defence of India counts ~ould pass out 70 P· c., of family prope~y over t£ 
be held as th~y . are toannh ld~ :eating , :for expressing other families. withfu a period of three· generaiD,ons), the 
:Rules. . ·Permtsst~ ~ ht from the District Magis· Intestate Succession Bill deals a. mortal blow ~ the 
opinion on the B ~:\ sah!r as yet been received.' The Hindu Joint F~y system. 
trate .• Sstara, tu~:~n P~ormation on the Bill also from (7) Without entering into the advisability · or other 
public do noh! latf~rm and the press are thus olos~d wise of fo,rming a similar Iilw for dissenting reformers 
te ~ress. t a;d therefore the passage of the Bill this meQting holds and declares that ~uch persons havt 
~o:lde ::t~~ rusb'ed through ,the Legislature. . . certainly no right to transform or change any part of tht 
s. Tb food situation has causea grea~ IIIlXlety :flo Hindu Law; that such changed law .cannot be callet 

ll(IT) 1 e lik ·and has engaged their attention who~y. Hindu Code that the Hindu people ha-ve -never asked f01 , t P~P et. 
11 

ef Bills of such far reaching consequenoes such a code' and they do not need i~ at all. That in th1 
~ ons.l er9. to~e o of mind and sufficient time. At present laws ot a community like the Hindus any but· its re · ~~1~: pe~re wanting and so the !Bill is inopportune; cognized' Pandits and especially non·Hindus can a~ al 
· ' 

0 (liT) e~~ Bill hus excluded the succession to agncul· justly inter.fere passes beyond the comprehens~on of evet 
tural lund: because the CentrnJ Legislature has no power ' ordinary general . common sense. Inhent~ce ant 
t I· ws regarding agricultural lands. Even law re· Marriage are fundamental matters of ollr Relig~ous cui 
0 J·ass ~ccession is of concurrent Jurisdiution, hut la.w ture und the Principle 'of Religions-Non·interferenc1 

. gar ~~~n! agricultural lands, is a subject mentioned,,~ sho~ld be sijrongly adhered to in the matters·. and th1 
~;~~~;stio of Provincial Legislature. The. pr~sent· b~4f , Majority commun,ity s~oQl~ be proteote.d. and sa.fe~uatd.~i 

sed ;8 to come into· force hom the begm~mg of 1 · by it, ~u~t like t.he mmonty communittes believmg n 
~hls means thAt the Governors of the Provmces, where ' ,other saored Books. This meeting holds the propose' 
00 legislatiures are fu11etioning are to. pe.s.s the law on the legislation as not within the proper competency- of th 
subject. This is a very impot·tnn~ sub] eat and 80 d ~e present Central Legislative Assem~ly -and strongly .urge 
law regarding the succession to agrtculture land s~qul 9 upon the Government to stop the whole move· as harmfu 
passed only with the vote of elected repre~entattves · 0~ both to the rulers as well a.s the ruled by its llonsequence 

· the peo:>le. Agricultural land, is the only property 0b · of spreading the sense of wrong and discontent amongs 
~he mus'ses. Most of them are Hle~erate. ~ C:Othe the who!~ Hindu people. ' . I 

make testaments. , Further, successton acco ~ . • ' __ _ 
- resent Bill will create more fragmentations and ~cre~se. , . . 

~ot only civil litigation but will add, to criminal litig~tion Sana~an Vedic Dharma Sabha, Surat, 
also. IG is therefore of the utmost need to th~ agnoululd The Sanatan Vedic Dharl:ntil Sabha of Surat, observe: 
tural land.owners that further passage of the BtU llho with deep regret that the IWlended Bill, as it has emerg 
be· imm~dia.tely ·stopped. . . · . ed from the 'deliberations of tlie Joint C«imri:tittee entire!: 

. (IV) .The bill contemplates. changes ,which . sa~ ~e ignores almost all the objections which ha.d been raised b; 
very :found~tion · of the Joint Hindu fiWlily mstitut!On . the Sabba in its ·raport on the ~riginal Bill, dated 281'1 
and lead to its disruptio:Q. and to dissipation df p~;Qperty. July 1942. The. Joint Committee,· not ·only proposes ~ 

'' ., ---· . • · grant j;o R.indu women rights to become sim~M!leou 
. The Resolution passed by Shastries' and Pandits' heiJ:s with ~e males, . but i~ . also. proposes . to abolisl 

. ' Meetinct at· Ahmedabad. • . . totally th~ Hindu w:oman's lamtted estat!•' and grant ~e1 
. · • . " . . ; d SanSkrit . absolute ~hts of property crv_er all inhented estate. Thes 

This meeting of the Shastries, . Pw:Bllles an . . d are re"tolutionary changes whtch seek' to set at naught th 
Pandits of .Ahnledabad rai~es its stro~g oppoSltto~: I funda.m~tal principles of .~du Law an~ Hindu us~e 
protest agams~ the .two Bills named Hindu C~de · d and somety of hoary antiqu1ty wfiich are followed b; 
(Intestate Su~cesston) . and ;F8rl II (Ma.mage) . ~ millions o.t: orthodox 'Hindus, all over India.· The Joir1 
declares publi~ly and ~?f?re the Government of India tj;s Committee ha(thus not only not' paid any regard for th 
following const~ered optn~on: '-' . . · . religious sus.ceptibilities of the Orthodox' section of th 

(I) This meeting regards the whole .movementi of. t-rans- Hindu Society,· but to add insult to injury they propose t 
forming the Hindu Law based on the Dharma· S~as~s. grant rights of inheritance to Hindus who have- disc$rde: 
.into a· 11ew Hindu Oode in the name of :Refo~ and um- their 'religion and become converted ,to non-Hindu ' rel1 
formity, as against the ideals, usages, and scnptures of gions. It is however a· inatter of some satisfaotion the 
the Hindus and insists .that the Movemerit and .the La.w some of the Hindu Ron 'ble Memberll, who have reoorde 
Coinmittee appointed for it should be abroga~. minutes of diseent are •strongly opposed to the ·grant ' 

(2) Th~ tWo bills beginnin~ the new: ~d ~.ngly styled• equal, rights to Hindu converts, but their . · diss~tin 
Hindu Code are pla.inly agiWlS~ the InJunction~ of ~e opinions have been overruled by the Joint ·CommttteE 
I1harmaShastras which .can be .properly.· explamed · and l)'nder these circumstances the· Sanata.n Vedic . Dharm 
interp,reted. only by reli~ous Shastric e~ert~: and this Sabha strongly protests against the. amend~d ,Bill on tb 
meeting·does not rec~gmze sue~ :lit~ess ett\:ier m the Law following grounds:- . . . , 
Committee or the Central ~eg~slative Assembly·. (1.) The said Bill ignores the basic principles of Rind 

· 
1 

· , . (3) l'he Hindu Law is ~ased .?n _Selll'ed S~skrtt Works Law as' derived from "Shrutis and Smritis" and appro1 
a~d to re~der. an~ consolidat~ ~t tn & f~relgn l~guage ed ~d f?Ilowed from times imme~orial by 'various secl 
like English IS, m the optn~on of this mee~g, . an and sections of Hindus all over India.. · 
open insult. to th~ culture, languages and peopl~ of ~e (2) Aposta~y must be made a disquali:lication for sucre1 
country. , . . . . sion. If this is not done, impetus would be given to nOI 

(4) In the Hindu Shastras, the :whole posttion of Hindus 11nd especially to Mahomedans to convert Hindi 
~oman in Society centres on. the. 1deal of c~astitr. of k 'their religion: Tins. Contingency 0; possibility · shoU 
Life and therefore under the Hindu culture she lS'eDJomed bEl checked by Governinent who are wedded to a policy 1 
ro be under th~ protec.ti~n of the father, the husband . stricti neutrali~. b:i matters relating to religion. · 
o~ the son .. Thts meeting the~efore. regards the move to . (3) Abso~ute estate .. rJlould not be · give~ to female: 
grve more liberty or absolute nghts of property to wotnen whether. mdows or otherwise. A female is not entitled 1 
as· against the Hindu ide1>la and as b"kely to be very harm. 11n absolute estate in an' inherited estate· as she has no lis\: 
ful' to the people. · r: · lity or, obligation ·to discharge. Aceordmg to Shastras, 

' ., .... \ 

. . 
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111
a]e is entitl~d to perform. the: "Shradha" ceremon~ of llindus 'have often been vociferous in their' demnud9 for 

tlle d~ceased to .t~ exclusion o~ the female and so i~ such measures which snbotag11 thtl very !1asio h1ws and. 
141urully follows that the malt> ~e1rs t~hould succeed to the • structure of the Hindu Society. 
1~perty of a dece.used, excluding the female, heirs,. who (3) The mock-fights mock-heroic pursuations and pro· 
itt! entitled to mamtenance only. . · • . . 'mists of sucho people to one llllother for ~he •-ec:.sting of 

(4) For the above. reason da.u~qters should not be gJven Hindu t5aciety, which are at the hot~ of such measures, 
illY share if there are sous hvmg. WhPn a daughter is cau deceive no observers of the genesis of ~uch legisln~ion. 
narried, she becomes a "Gotraja': •Of her husband's family (4) The fact. i$: patent that a.J.l permissive legitlation such 
111d as such sh~ loses all her mterest in .her · father's M pertaining to Widow-remnninge,' Civil-marriuge, rtc., . 
o.mily. ~ccordmg. to S. 4 of the .~roposed Bt~, a da~ghter has been availed of only by an infinitesimal percentage of 
1·ill Jllhent from (1) her fath~r, {u) from her father·Jn·law the. Hindu pop~.~lation. These persons find thdmselv~>a 
md (iii) from her husb.an~ ;mthout any obligations to dis· usually cast off from their. social groups or castes and 1~ 
•barge and simply to enJOY the propet·ty herself as she is they who want to force their capricious ideas of freedom 
:hooses. Thi~ goes agai~~t. the fimdame.nt&! princi~les· not on the Hinclu Society by positive laws to rcha~ilit'ate their 
mly of Shrutis and Smrths but also of JUStice, equ1ty and status under their shelter. The orthodox Hindus re~'!lrd 
•ood conscience and even common sense. In the zeal of this as the most obnoxious treachery for levelling Hindu 
:,bowing so· 'called chivah·y the propounders of the Bill havfl · Society down. . ' 
:xhibited uudu~ anxiety for giving more to females than ( 5) The Hindus are in no way desirous of obstruoting 
0 male~.' Jn ShOrt, daU~hter ShOUld neVer be a Simul• the' Way Of. thOSe WhO Want permissiVe legislation I /Of 
4!IOUS heir wi..~11 the son. · themselves by resigning from the Hindu Society as con· · 
. (5) Strid~an mean~ and should mean only_ ornament~, stituted by the Shastras. Or if they think rhe. title · 
~othes, gifts, ebc., gtven· tQ females at the t1me of their 'liindu' too catcpy to be given up they may con~tlt11le, • 
narriage by parents and othet• relations. . Stridhati should like the Brahma Samaj a eeparste group .of their own to 
16ver include any property acquired bY. ·a woman by, in· . which such reform legislation may be . applicable.. · T.he 
1eritunc~ 'from males.. , . ' unpopularity ,and the bogus character of ~uch a Bill wdl 
(6) lt appears that. the opm1ons of, several Women's b~ •oon exposed by the quantity of t.he new group., 
tl.ssociations of India were invited. and very .favourably (6) It is true that such quislings from a r.nlture 11;e v~ry 
:onsidered by the Hon'ble propounders of the Bill. But. harmfult·o the whole Rociety, but we have to t"l•hze tl:le 
~he same hus riot been done with reference to lakhs of male · force of the doctrinM of liberty which have run riot in the 
property-holders whOS\! properties are. sought to be divid- ~untry and the· advisability of giving s~U-~ati~fnotioT>.' to 
!d. I~. seems more equitable with reference t-o such a those who have. th.ought it fit to create th1s 1'o\f for reform 
Bill· that the oopinioil. of ma.J.e .property-holders should pre· 'and who _have put. the Government to the l'lrf(e expen~e$ 
vail . and prep,oriderate !£t , pr~fer(lnce to that of females of, a speCial comm.ttte~ and who, fu:th,e:, have not tamed ' 
1vho are ,only il)terestea m seemg ~)la~ they get more share· even to choose this ttme,for thrustmg m Puch a meAsure 
JY any means through legislation·. nen if. it was c?ntrat-y. when India .is in the throe~ of. a ~eat world-wat . an~. the 
to basic principles ·?f Shastras. .. \, . . . · . . . ,full comple'mep.t of the legislature ts absent. . 

(7)' It i6 a matter for regret that m a ~ill which IS · (7) The humour of the situation is thab thou~h. the legtq• 
raennt. only for the. ~dus,· ~everal n~n-H~~us sha~ld lature is .all-Indian lPgislature it does· not dare to _dnbble 
nave ·taken a very active part ~ the deli~erattons and i:t' like this 1n the legal system o~ any oth~r r.om.m.untv b~t . 
6uenced the decision of the Jomt Co~mtttef.'\ .. In n BtU it has thought fit to dabble w1th the Hindu sy•tem .as 1f 
of social legislation of this type, the, votce of Hindu Mem·. it were a navel unt_ried and unappreciated' systerp fit for 
bers pnly should prevail. ,· . . . . . ·.' any ·interf~rence.. · . . · . 

(Sj It appears that' in' cp.n~tdermg the .opllllon cf .the (8) That the Hindu community as su~h is wholly· 
Wom~n's Asso~ia.tions, op1ruons of. even f:~-Hi~:u ~gainst the entire move. of co~ification of Hind\1 Lnw 11n~' 
Wolllen's AssocmtJOns have bee~ con~Idered. . ,am, e against the two· Bills 111s. Hindu Code Part I and II 18 
several inembers o£ many Assocmtions of WQmen are. also alnply showu by the opposition to thes.:~ of uH leaiing 
Non-Hindus and there are mapy '~o~eq ;who. a!e .common · genuine Hi,x;du bodies . of light and leading inc!uJing t'le 
memb~I'S of m01·e t))an one Asso~tatlon. . . . · · All-llldia :V:arnMhram Swaraj Sangh, th~ All-fndia. 

(\l) '~he definiti011"0£ th~ worq ·"coguate",~bvul_d be mor~ Dharma Sangh and Sanatan Dha~a Sr.bhns M ~el! as 
prec1se so as to e11alude the children of a Wlcl.ow by a pre ~Hindu Religious Heads all ·aver Jndta. These bod1es can 
vious. husband. · · · ·. . · . be at once spotted 'o1,1t from the reformist "OdiPs by the 

(10. J ,Piecemeal legisla.tions . on sue~ .important subject~. fnc.t that thE: .Iiind11 Heligious Heads do r •• • ~nppo1·~ the ' 
aun . .espec:iallv ~hostr relating to baSIC and ft~damenta. Je.ttev. . . ' 
principles. o~ '.religion' should. ib. ~ny case 1~e ddc~ur?~~~ '(9) Some few refalllD bodies have mao.ife~tly opined f~r • 
by ,Government. who shotJ1d II!arufe~t 8 bo an . eciSl. d s\Jch · legislation. The br~)todox Jiindus, :>111ng ~ore reli· 
attitude and not a.J.low itself to be mtl.u,enced ~y so-ca.J.l~ · ously minded , are nat so well-organized io1 polit:ca.l 
'~benefactors" of Hindu religion, who !\ :fac\~0 rut d~. -~pposition to such legislative mE:nsures aud b•jiug h(l:r:.o8 
~~rm ·the re_Iigion and put to· n~ught t e.. w 0 tl , n .a in a minority so. Iar as consultative bodi~~ reco~:tized bv 
Soc1ety and 1ts stru~.ture·. · . tue Governiilent' are concernea there m1gr.t ILJ1pe~r at& · 

2. ln c9nclusion) .. the Sabha :nost/espd~tfurJ! sugg::~ arpal'ent aul.jority in favour of the ;Bill n?;~d oy the Com· , 
lhat the .said Bill sh~uld be· rev1ewe . nn ~ ~r. am and mittee.- It is pertinent to the matter in hnnd thl.\t .~any 
ed s0o as to be more m oonsanan:ce w1£h the .rehglSlls. t : 0 ; th~se bor.iea are mixed bodies oi -'everal cowmuJn!Jes. 
n10ral id~als of the orthodox -sectton of. the Hio.du 0016 V · • (lOl The seeming majority of associa~i.t;n~ oi ladies id 

· · . · . , . due t-o the facts noted above as well as to t~,, tact th~~ 
S · t V d' Dharm Sa.bha 'of Ahmedabad. ir. fi•lelitv to the traditions of the Fallen A~cuMgel, this 
ana an ,e 10 a. . , . sure~ ' Bill 'hegins its perfity to the Shasbric Hindu Law by hold· 

'This. S.abha is against the B1ll and all such m~ · 01 •. ing out teU!ptations to• Eve. . · 
how~oever modi;fied and s~ongly d.oubts hthe pr:f~e'hi• (11\ Some pSeudo-believers nre ~tsled Jato . p Lrtial 
the present Leg~slatur.e. ~o. I!lterfere m st d:x min~lious of . "acquiescence on account of indi,vidua.J. or pe~sona.J. a.dvant
S~bha represents the v1ew of the ort 0h . ., . shali . . . es accruing from the new proposals, wbllc t.he ~c'l' 
Hindus of the country and expects that t ell' opt ~~a~sition 'f!ct IS ke t shadowed from them. thnt . this IS a flo.gra.u.& 
not be flouted. We propose ,to ehre:J . our opp attP~pt it throwing overbonrd the Nouud n;•ii Rl'l.:fptP.d 
to tbe Bill under tht» following five e 8 : ~ . prmciple :>f Indian polity that the J;Iindus ~hall be ~~~-

(i).That tlie Bill is pot wanted. • . p111ed by their 9ncient ~laws with whl~h th~·~ 1\hl)\e. &p~· 
(ii) ';rhat it is agai11st Hind~ Ideolo~y. 'll tual, moral and social legacy as well_as political solidanty; 
(ill) The Questionable. Doctnne~ behin~. the Bl t · e i$ interwoven · . ' 
(iv) The Bill outside the Le~sla.ture ~ compe P.n ~- . (12) The hollownes~ of the whole sho_w can. be SE:••U by 
(v) Warning an\l Appeal. · . . the :infllvsj~ of women's support cl~un~d 111 th!!. cnm· , 
{i) Bill not wanted by the people"- · ; · h t. d't' nal n•ittPe's ·report. Their total ·num~er. 1s aJYJ.oJ?dly uc~ 
(1) This sort of Leaislative interference W t e ra 1 10 b' wn but where it is mentioned 1t JS ten thousand four 

,. 1 · 'ther necessary·nor s 0 · hi h t b ·wons The !Jld culturl).l .usages of the peop e ts nel , · h•mdre11 m a population w c couu s Y mt .• l • • 

l8 wuuted bv the people. .• . . ies as , in&titutions mentioned are collllined mostly. to half a dozen 
(2) It is 'true ,thai dissenters 1111-~ mtereste!il~art of tbt plnce~ such as Bombay (Dadar, Kh~r. Vllit, Parle! et!l:J• . 

Well ns those third parties who are tJCkled by ry. · . 



so'· .. :· • . . ~ 
1 ". 

1 
.... SJ'in!a Delhi Hvderabad and p0011g. which. ~re. others h11vo perished under' the e!es of. the Rindu race . 

.,~ cu ..... , , • • d . . d d even And for this are prescribed protect10n, prtvacy 1 pre-puberty 
. reform centres and the bodies inclu .8 miXe ~. h t marriage and family dependence of wontan and the pl'lls· 

' ' cf,ristiau Association~ to swell the !lEt. Tb.e f~cr. 18 
t ad cription i" justified by .its fruits. ' , . . . 

Hmdu tadies usu~tlly do not join cl~Ibd and .a~sociatlO~$ an '(21.1) Thi$ vitilunce . and . reslramt was and IS fondly 
fewer still attefid 'meetings even if. they JOIU. lndu~ .has observed on nation-wide scale not because the Hindu, 
niWlY more cities . and town~ .and v~ll~geH but the repo!& thQilght Jess but because they tlrougbt more of the great 
adYiscdly keeps murl ?n thnr sMJetics. value of womaQhood. In Clis light are to be understood the · 

(l:ll ,Hu~h 6 huge web is woven ro~md the ld~n fffef,lr~~- $R~red texts whic'h 11uise a pure woman, a sutt~e, to the 
wg the Hii•du Law that not a few are enrnng e In 

1 " rank of a Goddess. · . , . . , 
meshes and begin talking e.bout thi~ and th~t d~ec: ' ~r . . '(24) Not only our social system thus. formed is justified 
wrong or mischief of the Bill lo~g~~tmg that 10 t e anti~ by its ,purity and longevity but th~ results of liberties in 
of modern· manipulators such c~ticlsm would bel sllrrhpl Europe and America are t~o notol'tous to be held up for 

. t.ou~lv usen to get over the mant pntes~ that ,t 1~ w 0 d imitation. Hybridization one,~ intrcduced ruins the purity 
m,,115,;r~. is nn JlllWarr~nted interfer~nce. 1.":'1 . r:"f011 8

" of .the nation for e'ver: The responsibility of the meddlers 
ct•ltJ.lre and. must be. scrapped out u~ceruucnJOI!S y, · is therefore very serious. · 

(14)' l'he most ridiculous and flimsy portl;on d the. (25) J.t i~· possible that .the ijponsors of such measures 
'r~port i~ that which tr.ies to humbug t.he peopt ab(•ll~ ~be,. want the liberties wit~out the deprivities bu.t the eomn:!on 
Vt>dir texts, which .br commo~ consent. ~I'll ew an j:, peoplo takl' count of the dit·(letion ,only. They• do not 
betw~en. 'l'he e:xpbeit and Dlauf authQI'Jtl~sthrc. t?e ~':flr il · mind the limitation, t.bus far nnd 'no further. The beast 

' tl€s 1111d they. are so be.cause. t.hey reprP.sen
1 

td e llldJun~ ~on in man is too powerful to be controlled without a divine· 
f th" RI'sh1'es g1'fted with Divine' know e ge .:m vt~mn. . . t' - . o 9 • , • • 1 H' d and msptrn ton. . . 

, The whole difference artses from whttt the rea . l!l us · ' (•16) Nobody claims that all is well and good with us 
. h' k £ th H' h' ' It s br•cunse • · · , what the dissenters t m o e ks les., . 1 

• d th i, .because our social system is good. There can naturally · 
the ~ndus believe the sacred boo ~ to l~ mspll't ' ell· be wrongs ·.between .men and ri1en on account of a thousand 
they have never asked for apecu~tl~e cnan~es 11 Y b kinds of temperament and moral laps~s. But. against 
sufficien\ fallible demagogues and Jt IH d becnu••d t ey thv~ .the~e.". the remedy does not lie in rebelling· against the 
stu~k t? th~m, that they h~ve endure ~eyon any 0 ~ . system but in dealing wit.h the perso~al factor, No society 
nat!.on ~~ h1st~ry. . _ , -js perfect; for, its components are many and all•are never 

(u) B1ll agamBt Hmdu Ideology- b Hi d . just nnd good ' . ' 
. (15) The Bill and the whole idea of ~efon;n,ng t de ~ 11 

· (27) Such ~ Bill w'l)uld, muke woman more IIUta~oniz~d 
Law ·under the two pret~nces of .cod.ifio~tlln an U~l ord tb man and· would thak0 her Ill\' essie~ prey t~ oheuts and 

' mity strikes at the very roots of Indl8n cu ture 8~ ~e crooks Her libertv would soon turn into heense in many 
' on the Vedas, Snu'ities. · Itihasas, Purn~ns an ° er ~a cas~. The juxta~position of mill! and woman as rivals 

Sbastrns. . . tl f odificn· or enemies or master and servant· is wrong and may be the 
. (16) Under the subte~uge and camoh age 0

. c 'f _ invention of b.rains whose· personal interests lay in pro. 
t1on, chn11ges nre .t~rust .m ~nd under t 6 p~e,p. ol. hu~l ~ . moting and 'profiting'by such a view.· The view is wholly 
mit,v oile textual t.nJunctt9.n, 18 supplante~ b~ anot e1. h t, ridiculous and in direct variance with nature and human 
pre~~nt the ShnstriC Law IS accepted ~UOJect to one Or ~ e lifji . Tho Hindu attitude towards woman has been noble 
otb'er form' of interpretation a~c?rdmg. to .local_ or ,ot d~r a"p.recintiYe and 1'ust perhaps more ·than an'y· Qther com: 

d't' The e 1's 1fttt•th.ir positive obJect·on to a co I· ~' · · . • • 
Mn .' tol~s. . , r. · . " · .· · · 1 munity. No other nation has even dreamt of 'Seeta. 
ficatlon m a for~rgn language. There IS no ground' a so '('") Th Q ti' bl D . . b h' "' th B'll ' 
f f d 'f : 't • b ' f ent equaJ to the whole lll 8 U88 Ona 8 OCtTI!l68 6 mu 8 I : 
or a orce um 01 ml .Y 10 a su cvn m · · , (:.l8) This longing to fl!fo~ni the Hindus is very colllfnon 

of Europe cum Russ1a. . · t th' ·h 1 • b 1 • · J't' d 
( 17) 'l'his plea of uniformity would be something if it. ~m_ongs . ose " 0 are more .ess ·re e s m po 1 1cs an 

<vere -for all. the Indian people but it is not so. So' the_ lt 19• am~st~g to see them .cnlh.ng a thousand. names and , 
l~n of eneral ublic good is a camouflage .. The.new law mnkmg m~muabons ~t the foretgn rulers and m the sa~~ 

Is thus ~either ~o remaiii Hindu nor to be national. It is breath a?tmg as ·t?ell' cultural god·~o~s ~or promotmg 
to be a new b brid like the reformers' mentality neither wes~rn tdeology. I~ fact they a;e gm~g like true .. slaves 
Hi d t,Y 1 the greatest compliment· to the1r bram-I'Ulers vrz.,. of 

u u t\Or na 10na . .. · · 't t' d tr 1 · h h t' 
(18) Hindu unity lies in the identity of the sbastras .of· lmi n 1011• ~n .s ange Y, e~oug . are at ~ e . same IIDe · 

the Hindus. Provincial autonomy n1ight ultimllt~ly eagerly as~m~ them to Qmt Ind1a. . . 
bring in more cha.oges ·and diacotdnnce in different pro- . ('2.9) Thts 1,s the re~ult · of we~ter.n educat10n., and 
vinces on the principle of such meddling•and the very pur- · -~nfluences ':"h1~h,ha~ve made th;m md1ffereJJt to t~ell' Q.WD 
'pos.e of uniformity' may be undone by such tinckering ~th tdeo~ogy !1!ld .IIDpnhent of foretgn rule ... The fore1gn ~le 
the .established authority. In consequence the Integrity the~ cannot upset a~d therefofe pbey ~re. ~~tiD: the eas1er . 
of l:Ii.P.du ct.lture may )Je brok;en ,down. . . t~slt of upsettm~ the1r o";' cu~ture. . . 

· (l~J The Hindu culture like all. other religious cultures .. (80; Tha~ the1r whole .view IS per~erted. and po1s.oned 
is based on its own sacred books and' there can be no can be ens1ly seen by: a· little eompar1son w1th the attitude. 
greater treason ,agajnst it than to deprive. those sacred o~ leadeJS of otlier coiuJl!unitiea towards their own reli·, 
works of their onnetity and authority, and to temper wi~h g1o~. and social systems. The Mosl~~s, _the Jains, the 
t)le Hindu ideology as impacts of the moment dictate. P~rsts, the C6~stians are proud o! ~heir faith.s. · . The 

(20) Tb.e ost~nsible plea for the changes is to assume. Hmdu system 1s the most wonderful and of. the most 
the status of woman in Hindu J,e.w as unjust and to pro- unique vitality. And yet while we find the Muslim leader
.eeed therefore in amending it bji' giving her liberty and. combining the whole community with "Islam. above all", 

, mQney. This attitude is the result of misunderstanding we .find the socalled )ea4ing Hindus holding up Hinduism· 
the Hindu view on the subject and 'following the Western, to the ridicule· of the world. • We, bang down our heads in 
clues which, have ruined the morals and made the wliole · ,!lhame at such cultural traitors representing the Hindus. 
institution of marriage unpopular, ridiculed tlnd decried · (fll) It is well-known that. even the. Lea'aue of Nations 
in' the western' countries. • has accepted the principle of guarant~eing 'the religions 

(:ll) 'l'he Hindu idea of the. Stntl{s and Dignity of woman . and cultures of minorities. This shows. how. they evaluate 
depends upon three notions which ·are fundam~JP;al to t·hese precious legacies, without which !llan wo~ld . soon 
:Hindu culture:~ : , · . · t-urn mto the wo~t or be~sts .• The idea certainly i~ not 

(a) .That woman IS the .eounte~art of· man, the lefthali; tha~ s.u?h protection. be g1ven to. the miporities only . and 
the side •)f the h~nrt,' and :thllt ou her purity mostly !lWJOrltJes !>brown. overboard. Perhaps it was ;never 
d~pendR the purity an~ longevit.~ of. t~e race. . IIDagined that c~~~ural traitors of the majority can g~t in:to· 

·(b) That; woman bemg more. frail by phys1que and power _and condittons such as to be able to ruin the maJD
natllre she should be under the ,protection of her father. rity~s culture .. Tpe majority's 'reli~on and culture should 
husband. or son so as lo be sp~red from vicious influenceli. be more ~acrosan~t 'for they affect mol'l! people. 

(c) Tliat she s?ould hence, ~be c~re~ for by. ~~m 'and (32) But in a c6untr;y like India where a·. there are a 
shouli not be driven .to earn her live!thood all alone but number of. communities one jealous of the other, and ,a, 
should <1wn money thr?ugh ~h<~zn.. · . foreign Government whole main concern is · olitioal an4. 

(22) The. whole Indl8n Vlew hinges upon ~heJ protect1on which is' aU too willing to help its cultural:ca~p.followeril,· 
o~ the punty of WO!f!Bn for Qle mor!l-1 sta~lljla and Ionge· where thel'l! is no repreijentation of 8 'community as sucl\. 
yity of the race w"htcb would oth:lWlse pensh as so ,ma~y , and the' pl'llvailing Curl'l!nt is- to, obli(erate the communal 
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factor, it mar be 'equally necessary ·to pi:'Qvide and Firstly, beca~~;se the Legislature does not represent oll ..t 
!llllruntee that cvt-n the majority's,religio~and culture .'te the people on an adult su.lfmge, . 
:ot wterf~r~d with. . l)ecoudly becuuse it does not represent the t>ommunititla 

(33) It need ltnrdly be .Pointed out· that the present; as communities through their naturnl social grouping~, · 
l)(lditiou o. :h:uropean !:loe1ety .and States is the d~ ~hirdly, the Gen~ral ~lectomtes being based on lli'088· : 

esult ot the apread of the doctrmes, of the" :French Revolu·c Rectlons of. ·commun~ttes, the repre3entattves are natumlly 
ion of 17till whose operative slogans have lieen 'Libllrty' uot ·representative~ of the communities- but nre definitely 
nd 1 Eqnalitv··. l!1 fnct nian bus been 'more enchained. lit., :loll·COilllllunal or uuti·communnl ant! elected mai.luy 
he wodern st(\te and equality has become a vocal grees.. f?~ their. politk-nl kicking cnpncity and rebellious propen· 
or increasing in~qualities. When ·:nuture bas put dQw,. Sltle&, • 
:lear inequa!•ties in capacities and. qualities it is a. crime. Fourthly; thP Legisl11tures are of 111iied nature and 
1gain~t mnli. nnd .Nature to pretend ·that all a~e equal and formed· ol. members of varioua communities which can be 
1ut mankind On.the ,wrong clue, ' ' .· and are used against each other in COrUm\WIIl matters 

•»4) 'fhe~e wrong principle~ got into the saddle aftet · (except oi course the Moslems who have got their solid 
ell~ion was thrown off as· the great f.ormative itdluence blocks tqrough their communal electorates and tho Moslem 
1£ life. Generally speaking all religions hold up si.lnilfr League) and · . 
deals of life, ~e difference being in th.eir going to this ot Fifthly because the politicnl elections weru never made 
,llJJ, l~ngtll 11.1 tll~tr principles s

1
uch . as self-co!).t·rol, eeJC on such. social or religio-soci~o~l issue~ and wet·e !)ever meant 

mrity, or renunc!ation. to cover them. . 
• · (35) Thet·e ',are. the usual .gradations or ,classes iD · AU • . :42') The State being 'ror the protectio~1 ~r the rel.igious 
leveloped societies and they form groups eitQ.er heredit . •nd cu~tural assets 9f. tht.' people from w~thm !Uld w1th.out 

r tentative. These groups serve to evolve qualities' Alld. be1ng the embodiment of tho machmery of phyetc~ 
:~ 0characters as well as .for rultural conservation. Th~ (orca •. it i~ the h?ight of t~ranny . to convert. it into a 
lliudu Society .whi'ch practic\llv was originally the pri.lnary· . 'tlachinery for soc1al ~evolution wh1ch s~ch B1lls tend. to 
~uman society, enlightened bv God's divine lillht in 6 !~lake. ~he test ~f th1s t:uth can be eas1ly made ~y powt· 
wonderful language, naturally and ·properly divides me~ mg e:ven a p~rfid1ous finger at the Moslems ~r· S1khs IUld 
uto fbur groups known as. Varnas which would ~est pro le~rnmg the c;n~~quences. . · . 
!{l'CSS by ~eeping cor!tacts mainly ~amongst ~hemselves (~3) The }J1?~us nre at on.e w1~h .the Moslems .t? ndvo-
rhey are being recognized as· more 'and more Scientific and catmg full rehjliOUS protectiOn to all commumt1es. . It 
aatural day by day.' _ ' · is the short .. sigr''lq revolutionary who want~' thA shifting . 

· . · · • . · . • of ·the inspiration from God to men and from religion to . 
(36) Out of the~e Y arnas there have bee? comparatively! ·the mob-majority. The history of tHe French and Russian 

>maHer groups .stgmfican:tly ca~eil Jnattes ·(~ups 0 Revolutions throw~ a lurid light on the consequences of 
mown_ pnEis) which orgamze and modulat~ the ~Qctety s~lll such a transfer. . 
furth~r. The castes ~re powerf.ul forces . 0~ conC·'~tratlon . (44) 'Mere material interests without a 'spiritual ' and 
llld cu~tural co-operatiOn. They refuse ~o 1\e cower d~WII , moral inspirat-ion can go onl~· n•small way for the sake of 
lY powe~ .or pelf, and deal_ hard blows at eultural rr el~ tqe human race, in fMe of prevailing h11man passions; 
~nd reca.c1tran_ts. .The reformers of west~rn ~utlook ther~· , and it is thPr~fore only in the real and lasting interests 
:ore )l'unt tn mad1eate caste. ,But, finduig 1t .ratiler too of the human race thnt Saints, Sages and Prophets of the 
!t:oug .they W311( to ~nbotag~ It ?Y. law.. . Men . of other. ·. world have made religion the pivot of social forces . and 
lattbs JUSt b~ way ~f a passmg kick usually. obli~e them ref!:arded politic~ only as the instrument of its protection, · 
~~ corr~boratton as if they undt'r~tood any b1t of 1t. . 

1 
, (45) It is thm religious foundati~ns of ou~ whole social , 

(a7) 1he ~a~est fad to be tagged to t~~ dethronement of fabric that these misedu~ated, 1mscalculatmg, self.sulli· 
(}od ~nd ~ehg1?n wa's Democracy, a doctrme much parade~ cient demagogues want to un~e,rmine and. sabotage as only 
a~d httle unders!ood. It m?aus linal and complete soye • . the· covert fifth •column enem1es of a nat!Ol~ wi'uld do and 
~et~t! of the wi!-1 of . the ,people and , hence of the it .ls ag\linst them that we raise up our voice. The state 
maJOritY' thereof. Th1s soveret~ty of thA people has i;; for the protection of the .established society and not for 
brought upon them burdens to whwh the war .has' 111ade iLs revolution on the' whims of majorities. 
~~em ~live and which few generations with nres~nt memo· (46) Out mat objectiou is against the .very (loercing of 
n.es w11l envy especia~y when tl).ey remember tb'lt ;~cl _., Society und:r the cover of majori(~. A thousand fools 
dictator. was the ,·reatton of a democracy. The '13rt.tl~h cimnot make. one intelligent man. These cultural and 
constitution i.Ii spite of all pre~ences' ~o the contr~rV' IS a rdi!iious matters ure noUor the majority to decide. Will 
relig~ou~ ~~~nlnrc~y gui~ed' by a!'iatocrl\cy. and modified by ' theo Britishe:ts Quit India or Moslems change t~eir maT· 
public ?PilliOn .. , . . riage laws on majority v~te~ The ":hole push 1s absurd 

(38) In. a democracy wtth sol~ and final powers m th~ unless it be n conspiracv m 1ts ver:v mcept10n. Even the 
hands. oi· the ma. jority, t;to principles ~an be safe or 'stable · famous BritiRh controve~s:v on the Prayer-book, would have 
and even morals w?uld be. jn a eontn~uo~s state. of, flux, . : enlight~ned our reform era. on ~he need of non-mterference; 
change and e.ncer.t81llty. .Such a const1tut1on would def~t . and the esoteric side of Hmdu1sm should have taught thel'll 
~e very end of .the state viill; the conser-Vation of an ethical greater ·reverence and less i.lnpertinimce. 
Ideal. , . · · . · (v) Warning and Appeal:. 

(89). The fight function .of the state therefore can only •. (47) "fu conclusion we explicitly point out that there may 
be the protection of 'the peo}il'e 's cultural, spiritu~l and be .nonest differences of ophrion as to what is good for' 
social values. as embodied in their stable religious 1deolq,. · the people, but we . depend ,on higher considerations than 
gies, from within and with0ut. Thus the protecti~n of nat.olll-planning 'trial-contracts wlii(lh can never take th!' 
religion is not -a side affair but the 'primary furction of plac., of the guid11nce of the Divine inspiration and sacred 
the state. . · ' · . , ~ . workd, which are far above failing, faltering,· changing and ' 

(40) ·It is rath~r an intriguing situation t~t the Br'tish· ·dividt.d human ?Piiio~s .• ~he results ~f wea~e~ing 
ers ·did not interfere with religion .while they governed !Dor~lij,. d1sorgamzed soc1al life and falte~mg spn:tt~al 
d' tl b. t h · the loll{l rope to their successors · msp1rations cannot P\l measured by ostensible stattst1cs 

ll'eC y u ' are given. •• . . h.. . li ions 'The Gov- .and temporary monatory values. They assert themselves 
to.do what th~y choose l!lgamst t e~ re g h. G . in Life and Nature through the hy'l.'oglyphics of cri!lle and 
ernment f T~>· •ct of 1935 provtdes for t e overnor· · hr h h 

. , 0 J.IIUla "" . . h · l'k li-' iisease internacine and international wars and t oug t e· 
Generals or Gtmmor's m~erference when t e~e. lS .t te falls a~d extinctions of· Nations . : . . , . 
hood of breach' of public peace but ·leav~s religJO~s-m :r- (53) We appeal therefore .to· all concerned to see that. 
ference otherwise quite unfettered. : ~h1s. pre.lll:mm ': the Bill and the whole move of codification of Hindv. Le.W 
?reaking peace for protecting your. reh~lon 18 certlllnly n , be withdrawn and stopped; in justice to the Hindu Nation 
1n line wit.h the spirit of Queen Vtctona's great ~rocl,ama- , and the greater spiritual interests of the human race.' · 
tion which began the ~ri~sh 'Empire. . . . . . · ---

(iv) Bill outsids ·Lsgislat~re's compet~ncy:_ . . . 
8 

Syt. Sheth H. ~ridas A?hratlal,_ Mill Agent, _Pre· 
(41) Even .takin!! ·as granted t_he _mls1eadmg doctrine 'd ·t H d p bllo Meetmg of · Shah• bag 

of. democracv and~ equal evaluatu>n of· the votes . of. the ~- 8l en • · m U u . ' • 
worthy :md: t,he worthless, the present Bil.l .. is outs1de t~e Ahmedabad . . . . · 
fun f th L g1s I have the honollt' to stSd . you herewith. the following· 

. ction, :Scope,· constitutioq lind coJi!pe~ney 0 e e • . resolution unanimously passed by the IDndus of Ahmed-
lafure_ 11!1 at. presen~ ~mposed:- · . • · • · 



~ u 
• · · ! ··Hall. to bring about .thei~ material and spiritual degradation. 

·~bad in public m~eting' assembled at t~e .Premab~at rth Hindu law IQak(ll ample. provision for maintenance Of 
on Thursday the 12th inst. under the auspices of .siX 0 

• o- widows which is. the only thing req~ired by th~m, to lead 
d · Hindu Bodies of this city unde!' my presldentshiJl'. ·a simple life religious. as well. as pious according to the 
mh

0
ex re. solut1'on w"s proposed by' Syt. V .. amanr)W R. Dho.la· · · th b I t · ht •-... ~ s N Hindu view of life and to gwe em a so u e ng "" 

kia (President, Bar Association), s~conded by yt.~ . ~vm· inheritance would be to give a good go bye to the Hindu 
handra D'esai (some time ·prOfessor of the Loc 8'! view of life and convert them. to reformis~ school of 

~ollege) and supported by Syt. J. B. Durkal, M:A. (P~st•. thought. Besides a great injustice '!ould. be. done to th& 
dent Sanatan Vedic Dharma Sabha), Prof. E:anman ao Aurasa son of the deceased liy lessenmg his nghtful share 
Bhid~ and several other leading c.itizens. ·in his father's estate, and allowing widow daughter and 

· The Resolution: . · d di "d hi b A art fro 
,;T
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-
8

·. publin m~·tillg·of the Hindus· of Ahmedab.ad parents of the decease to. v1 e. s ~ ~· P. m 
• v. ""' t t a d iiii · religious. grounds ·such an mnovatmn 1s also. unjust and· 
s~rongly protests agains~ .the priuci_{)les! con en ~ ~ • inequitable as the son ~as heavy oblig~tions cast. upo~ him 
plications of the Bill to ame11d. an<l codify the Hind? Law by law viz. ~ main tam and marry ~ts .. unm.amed Sisters. 
relatinrr to Intestute Succession brought forward m the· . son~ and daughters as ~II as to mamtam Widows and all 
central legislature, regard~ t~e bill as .. outside ~h? pale rJ£ dependutit members of the Joint'family to perform Sra\lha 
ilie legislature and declares tts. consi~ered opiDlO~ tl::at of ~e· deceased ancestors; etc., while women. to whom it: 
such interfereQce in the .estabbshed Hmdu Law 18 U!Jd is. proposed to ~ve shares in the property have no ~uch 
authorized, unwanted.. unne~eSSSI'Y and.. ha~f.ul 'In responsibility. The Joint I Corn.tiUttee by admitting even. 
against the principle of. non-mterference in r.ehg!Ous hr . · parents to share the inheJ.jtance with the ,son widow and ' 
socio-religious matters and personal Ja:w and rights. of .P 6 daughters of the deooased has reduced the share prop:>aed 
Hindus. · The ·bill contempla~es clrastlc ,changes m the to .be given to the son in the original Bill. Besides by
existing low'· ;vhich militate ngainst· the fundamentals of_ dividing the '{>roper~· a,mong so many. shares would bring: 

· Hll:idu Society nnd deserves to be dropped altogether. • h . . f . il d 
This meet.ing thereforA requests the ,Government thn~ the about a. complete ' isruption .of t e ].omt am V: an its 
Bill be dl·opped ,1nd,the Hindu .L11w Committee .appomted,, solidarity md ultimately. lend to the poverty of·. the' in· 

d 1 d dividual m.embers and _their ruin11tion within· 3 or 4 genera-
. for codifying 81\d reforming the Hhldu Law be. ISSO ve . tions. It would also ~ncourage :and stir up .litigation m 

. ~ --- ~ • ahuost all· houses when clashes of infet:~st .. arise'by· the 
,All Indi~ · Varnasrama: Swarajya· Sangha, differences of shares created b~· the proposed legislation. 

Bombay · 4. The proposed legislation also preaches a lesson of 
My Associatio~ deeply regrets thut the Joint Committee faJsehood to the l:Iindus by' laying do~ .a novei and 

, has not paid any attention to the several objections raise(! fantastiC~ rult. that although .a girl after her marring~,. 
by my Association to the original Bill dated 2Srd July , acquires the Gotra her husband she slaould:be, deemed .to- , 
1942. Not only so but it has Il'!ade matters· worse by , bel~ng_ to the .G~tra of her .father. fo~ ~he purpose. of m· 

·. totally abolishing the Hindu Widow ~·ight of inheritance as. heritanoe. Thz~. IS on the face of 1t n~zculous and IS only 
the widow of Gotraja Sapeooa a right which was enjoyed ~he result of alirect surrender to .the. w1shes of the reform- .. 
by hei: since long time past and. giving. widow absolute, ists wh<r~~ve uo t·~ga;d or veneratjon for.the sacred pr~-
right even to properly 'in)lerited by her from her husband cep~s or- even the prmCiples .of truth. , T)le texts of Manu ~s 
by abolishing ahogether widow's limited estate these are miSinterpreted .to create a nght. of the d~ughter. The. sa1d 
revolutionary changes and which are vehemently oppossd text only provzses for a share to a daughter ,who · 1s a 
by all orthodox Hindus amounting to over 20 millions of brother less and·. there is not a single provis.ion in any of\ 
persofls. and wom.en.. My ll.Ssoc:iation is ~pposed. to .. th~ the Dh~rma Sastras for a ~~are being. given to a . ~1 
'Bill on principle' as 1t s.eeks to 1qterfere w1th t4.e religzous , al~ng With her brother who !sfull. fledged 'o.p.d excl~sive 
precepts of law laid bv the Rishis and furth.er because the · hezr to the property left b:y his father. It may be pomttd 
Rao Committee was ;ever representative of the orthodox: out ~hat if the Bill is passed into Law jn which the share·_. 
view point anti had no renresentative number of tl)e, ortho· obta1ned by a shave vrould be even lesser than that. obtl\l.n~ 

'.dox .Sat\I!J;anis therein so as to Cl)nsider the orth9dox view . 'ed by his sjster, mother and pat·ents. ' My association 
1 point. Be's.ides the Bill was. never even once 'PI!blishea~in.' opposes. ~he Bill, as it apprehen~s that it would lead tG a 

any of the vernac)llnr newspapers an~ made known to 'the· ~otal dzsmtegratmn 0f the family prooperty and also th~ 
bulk of the peopie, -who, are affected by it: W~ therefore c'omp~ctness and solidarity of' the Hindu conununitv. 
submit the proposed Expt'ess l'ru~t of Srutis . would be • 5: As' regm·ds' . the . new provisions of ·. Satradhan 
·null ancl void and not binding. on the :orthodoJ.: people .who propet·~ the Rao Committee seem to have misinterprets<£ 
should be exempted from the same. The· Rao Commtttee the M1talrshera and ot)let· texts so as to Stridban even . 
seems to have totally igl1ored the 'l'eligio1,1s genesis on · propetiy inherited by' a woman from a hus)land. Th& 
which the law of Succeseion is. based.' . 1 

• • • property inherited by a widow· shoulil involve a limi.ted' 
2. Apost!Ulv must ·be made a disqualification to the right . estate 'only. as known t6 Rindt~ law .which should reverlt~ 

inheritane~ and non•proyision of such a clause would1 fill· ultimn~ely Qn.her 'death to the heirs of ·the last male· 
conra~e outsiders to covert Hindu women in, greater num· owner. · · · 
b~r 1i1:m at 'pn-seot. Tn our opinion th'e Hindu women's' · . . . . . 1 • 

riltht t() property Act of 1937 and 1938 should he repealerl 6. My assochi.tion fUrther tukes. strong exception .to ;he· 
ns they have ·proven ·to b~> wholly un"·orknble in practi~e lftagrant breach of the r)lle of..' convention and membeN 
ns fonnit 11ven by Rao Con~mittee. . , belon~ing t~ .ot?er communities. are allowed to take part fu, 

ll. Absolute .estnt~ ~h9uld not ,be given· t() women except . · th• dtsoussJon of the :am and give their opinion. on the-
. bv old custom ns thcv are not. E~ntitled to perform Sradlza · personal matters affecting the religion of the Blndus. If 

_onil right 'to in horitmice iR ba~eil on' one , compet~nce . to . is s~bmitted .that opin~ns of such persons should: not be· 
perform Sradha. Besides women beitlg mostly illiterate ·conSidered. Further of the several institutions· of women 
legiRlation will not be nc.neptPd. hv tl)e ort.hodox B:'mdus · supportin& the. Bill. most. of them consist· of onl{ one· 
'!0 M to bind th'em. The Joint Cdmm,tte'e has not shown sectzon, 111z,, reform1st .women who have takeri English 

. any rega.rd for the reli~O\lS $\lSceptibili,ties Of' the orthodox education and th_ey do not tep'r~sent the yiew point of.'the 
Hinilu~ but' hAs heen led away bv 1\ very· small number orthodox_ Rindus most of whose women are uneducated' 

• reformi~£ i:ertion 'IJ'ho' rtf~ incom)lAtent. to rll'flre~~nb the · and have not. taken e,ny part in• public. My Sangha how• · 
-orthodox view point. Under the ..cir~umRtances th~ S11n~hn ever begs ·to point out that about 95 per cent. of the HindU' 
oppoees the amended Bijl intor alia on th~ following Community ar~ opposed to proposed le~slation, as of a 
grounds:- · · . · , . . . revo~utionary n~~ure totally opposed to the tenets of the 

(1) Tl}at the Legisla~ive · body comprises as· it .does Srutts and smntzs. of the sacred memory. M\V Sangha 
T>eraons of ol.her faiths and several reformers who have no lmbmits 'that if thelBill, is 'Passed into law it woUld be · 
Jmowledge of t~ H'mdu Scriptures and Dharma Snstm nDthing short a hopelessly minor section of the Reformiats 
is' incompe'tent .. to pass the· proposed Bill which is of a of.t~e Hindu· COmD)Unity opposing the ma]or seGtion b'J: • 
revolutionarv nature, some of the provisions of which even tnednltn of legislation and it would lead ro a grant nnrest 
go against the sacred law of the Srulies. We submit. that · and disharmony an<l feuds in their 'ranks and ultimately 
an" lei<islation opno~ed to t.he · Hincl11 v.idom would he · . their llOmplete disintegration. · M:v S!lnf.!ha therefor&, 
mn<le easy prey of crafty 'Per~onl', nnd induced· to lend lifp prnys thnt the 'Bill should not. be !lllowed to be ;p~~~erl inT,o-
of luxur.ti itfli! part with vnlunble'' propert~· fQr a sonf ~o ns Jnw.- ' 1 .- • · • • · .. 
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' . . As~OClation . . . '\t thehproperty wluch u sou or lilly oilier heir would "~t 
. . . . . . unuer t IS Act should b h' b I " 
• :rhe Asso(aatlon J,S glad to lind that the Joiu.t ~ I' aud ~>ho kl d . e JS n so ute sepnrnta property 

t:ol!llllittee has appre~ated· the dillicul . e 7'~t ro 
1 

u ~ er. ~0 cll'tlu~st!lllces become joint illlllil~· 
one particular top1c of Hindu Law · ·tb.ty pfhde~lmg ":'~th b 1 erty' d ~ provlsJ?n malilng this position clear should 

I . w~ . out avmg beiore 6 1nserte m the BJ!l · · us Ill comp eta picture. of all the proposed ref Th . On the re · · · · · ' 
absence of lilly indications .as to the reform tJi.~· be its l'llmark p ·1 VIOUSb oinSIOn t~e. Association hod offered 
sugge~d in reS'p~Ct 0~ aJljed 'SUbjects SUah a:, m~y ~ ed necess S C ~~S~hiy C ~US~. . t IS ~Ot therefore C~Dsi?er. 

;:s~in~o:p~~! ~;e~~!lO~ili e~the~ed::ui~he ta~m.:::~~- ~ ~~~b!~ift~~~~~ih~:~~:~~:~ ~~~e~r~~ ~~~?r~~:~~~~~: 
At the time Of expiessmg its. opinion 00 ·this .Bill • Committee. It woul · een. 11 ere Y e JOmt Select 

previous occasion, this Association' had expressed i'tsoenntthu:· ·ee Association still adh!ebsetosu..ifithcelent. ~ st~tet hhedre that the , 
,; £ t·o t th thr · · · li . opmmn 1 a expressed · saws ac 1 n a e . ee ll:lam features of this Bill· T• • w en the •.Bill· was circulated 1 th fi . . . 

ssSiy to Vite t 1.~ ~h . · .&..~~ lS bl' . . tOr e rst t1me to ehc1t unnece ' . ; ra. e . "~'re ,. a~ the Asso~iation has all pu 1~ ~pmlon: Subject to the remarks that follow h 
along urged 1!J ~avour of, the acceptance of those principles As.BoClatlop is in favoUI of the Bill . . ~ · .t e 

The Assoc!atwn ~o'IY.ever feels it necessary to make ~ , Dstail11. : . 
few .obsenat10ns Wlth regard to these m•in P'""c· 1 f . ' OlauB6 .1.-The Allsooiation •ppreci·te th 
th .Bill · · 11 • ,' . . ....... ·"t 1p es o · . .. ... s e reasons 

e. especta Y .m Vl~W of the ppposition to them frqm . gwen ~y t~e J omt Select Committee , for the amendment 
so~e qua~rers. It IS stat~ _that the inclusion of lillY more ~ade m tht~ cl~~se and is in favour of it. The Associa
~eus under. the ~oup of Sl1llultaneous heirs' would result t1o~ _would like to ,make the matter more clear b the 
Ill tbe .ullecoMmlc fr~ment~tion of 'Prope~ty. One fail.; additt~n of the words 'namely .the Buddhiets, the :V Jaina, 
to understand. why th1s plea of )lileconomic fragmentation the Sikhs, the .Brahmos, the Arya Samajists an.i the 
should be put ior\Vard only when the heirs sought to be . ~oh~duled Olasses' after the words 'by the Hindu Law' 
~ded are females .. The ve.ry idea oi partition of property. and before. the words 'but iti sh~ :not· apply' in' sub-
lltVolv~s ft:agmentatlOn an.d li the opposition on that 'ground. clau.se 8., . 
were smcere, the. only ~l~rnativ~ wou,Jd be the acceptance Olaus8·,~(1)(d).-The Association R!l!'ees that the ·pro~ 
of ~e rul~ of PJ:Ullogemture.' In this corim\ction it would posed ~mendment .would remove the· ~oubts that would, 

' be mterestmg to I\Ote ~hat when some years back the Gov. have ar1sen otherwtse. l , 

er~ent .of Bomba;y- proposed t? have ,a ~~~islation pre. Clause 2(1)(h).-:-Though ~e words 'by any other mode 
;ventmg fragmentatiOn o£ land mto tmeconomie holding, wh~tsoever ?c~u,rm~ at the end would have been sufficient 
.~he.p~opo~ was.sl;outly opposed by the public. Moreover to m~lude wtthin the term 'Stridhan' suoh 'property 118 was 
m1ts ~eplies t? the questionnaire issued by the Hindu Law ~cqtured by absolut, gift or in lieu of mears of mainten
Co.m!Dlttee ,th1s ~ssociatlon had suggested that the maie . lill~e 1 the amendment made is ~o be welcomed in as much 

'.heirs should be gtven the optioJ;l of paying the female heir . as tt :would set at rest· all-likely disputes in relation to the 
~oney vah,1e of'the share ·to which she would become en. questiOn. The Associatipn is therefore in favour of it. 
t~tled and thus· save the family property from .fra~enta- Claus~ 2(2).-:-It would be more appropriate to deal with 
ilion. The sa~e view has 'appealed itself . 'to the · Join~ ~he .amendment made in this clause when we deal with. 
Selec~ .Oommtttee. if therefore a suitable provision to clause 8. · · 
th~t effe~t is made the objeotioll: on the ground o£ £ragmen- Qla~se 5.'"":'This is one of the most imporf:ant clauses of . 
tatwp. Will cease to have any force in it. . . the Bill·and 1t would be necessary to consider carefully the 

Tpe abolition of the limited estate has also evoked some amendments made by'the Joint Select Committee. ·The 
opposition.· Writing about'this limited estate Rao Baha- Joint Seh;a~Committee has amended this clause by adding 
ilur Paul Appasamy, in~ his book-'Legal AS'pect of Soaj111 '!\rents if dependant on the intestate' and:'the widow of 
.Refol'lll,'has observed:-· . · a predeceased son' to·the li~t of Simultaneous heirs. • 

'.'Juri~p'rudence knows about an absolute ·estate and all: When the Association expressed its views on this .Bill 
~state for life,' but an: umiatural · .combination which is previously it had urged for the inclusion of the widow of a 
given to a· widow, which is•for some purposes an absolute predeceased son among the simuitaneous blairs rutd con· 
estat~: and for others a merely life estate has been the sequently the Association is· glad to note that the Joint~ . 

. root of all the trouble and litigation relating to woman~s Select Commit~ee h.as restored her to the position to which 
:property." · , : . • · ' , . -. · . · she has ·been entitled under· the. Hindu women's Rights 

One o£ t)le objects of codifying Hindu: Law is.to simplify to Property Act, 1987. It is however a matter of regr~t' 
the· law and to mi~igs:te the evil oJ litigation. If this be 'that the· Committee could not restore the widows of pre· 
~o. the abolition of the'Iimi~d . estate is. an imperative ·· deceased grandsons to the positions•which th~y have been 
necessity. , Moreover the texts of Yajnyavalkya and enjoying tmder the Hindu Women's Rights tt Property 

· Vishnu under which .the '.widow, th'e daughter and other Act, '1987. The Association thinks that the difficulties in 
. female, heirs are recognis~d do. not appear to make any deteri.nining, the shares to be allo1ited to these widows are 
~istinction between the estate taken by them and that not So·insuperable as to necessitate their aomplete exchJ· 
taken by· the· male heirs who ·come in' under the same . sian .. The Association. feels that if the test that they-would 
.texts. So far as the Province of· .Bombay is. concerned we. . be entitled to ·tlie same share as their husbands, would 
:find tl:iat ·though the .Bombay School o£ Hindu Law ,wa_s hj~ve been entitled to,, if alive, is a sstisfoetory one snd 
:more liberal to women than the other schools, the JUdi· should ·have been accepted. _ . 
oeial decisions made !m '.arbitrary classification . of · the , The Alilsociation would · however like to state- that it 
temale heirs tmder two heads, namely, (1) those females urged the inclusion of a Widow o~ predeceiiSed so~ lllDO:Ug 

, :vho inheri~ in 'the family of their, birth and (2}tMse .. who , simultaneous ·heirs not because she wa~ entitled to m&J.I!.• 
inherit in the fa~y which they have entered by marr1a~e ... tenance out of the estate of her fother-m-law but because 
In the case of tile former tl;te estate taken is absoMe while . she was the surviving half o! her husband who, had he 

. :in the case of the latter the estate is lil:itited. It w.ouJd been alive, would have been entitled to a. .share in the 
t~US he seen that this rule 0£ limited. estate is 1). 'Pure <!r!l~" ·:property, ' · • I • • 

0 

tion· of judicial decisions. it is interesting to note that the 'The Association would further make i~ clear. that when 
-cases which first went to the Privy Council and which led , it expressed its views in favour of the· daughters receiving · 
to the iinposition· of the.se restrictions on 'the estate taken. a share m the property of her father, it w~s n?t actuated 
by :female heirs . were .either from Bengal .or. M!jdrQS · by the fact that she was entitled to be mam~amed out of 
'ProVInces where the Hindu Law w&s -not 'l!lo hberal . to her father's property and that for tDat reasop she ~hould 
females as in Bombay , If thel attention of. the Privy . be given a share iii Mr father:s propertv. Accordmg to 

. ·Council had been first attracted to the more l1beral Bam- ·Mitakshara the! right o{ a. daughtet: !o suc~d to her 
?ay view, these !'llstrictions might perhllips nof .hsve. corpe , r11ther's .es~te is based .fJ!: conssn~.uuty an~ m support 
mto existence at all. Howevilt: now. that. codification of of it is quoted· Brihaspati s text-::As a son,. so does the 
lfindu Law is -undertak!-ln, it is necessary to remove \he daughter of a man proceed from hiS sever&! limbs. • . . 
Testrictions which have been eugrafted Qn 'the .Hindu Law The Association feels thst t;he enumeratjon. of be1~. m 
though not supported py th~ ancient tens. · . . the ori,a:inal Bin followed' a logiCal method-first prOVJdl!!g 
· The property which a son. would get from his, father for the widow and the .desce~drutts of the deceased, t~eu 
IInder this Aet . might 118. betwe.en him and his son and/ or for the parents and the~r descendants rutd so on.· The 11' 
-grandeon be iokti family property. The .:Assotiation feels elusion of parents among ~ulfaneous heirs goes against. . 

,· 
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the ~cheme followed .in the original Bill .. Then !t.~as to was considered trecessary or d~sirable that a !e'inale r,01'11. 
be remembered that parents in order to come Wlthm the in the iamify should be i~cluded in the term 'agnate', i~ 
cla~s of simultaneous heirs accgrdit)g to ~he ame~dment was diflicult to follow • why a female who came into th~ 
,niu~t btl dependant on the intestate. ThJs .requll'ement lamily bY ·wurringe shou" not occupy alter tne uc.t~d1 of 

Wo.uld.lead to u!illlecessary and unplea.sa.nt d1.sputes ~.d her husband the position which her husband oocup1ed on 
d '~'"-d 1 . the basis that she is. the surviving half of her hu.sb~nd. complications. ~he main idea of co ify~ng .nw u ~'! Js 

to simplify the law and to discourage disputes lllld ~1t1~a· The. result of exclusion of females coming into the family 
tion. It has already qeen shown above that. the. Assoo1at1on .by marriage from being an agnate in that .family would be 
favoured the inclusion of a daughter and a w1dowed dau- · to deprive the females in the Bombay Presidency of the 
ghter,in-law among simultaneous heirs not on the grounil right to inherit as a widow of a Gotraja Sapindawhich they 
~hat they, are entitled t(l mafntenance but Oil; the gr~una have enjoyed for more than half a century. , The· Assooia. 
that 'b.v virtue of their status they are. by nght entitled ·tion has dealt with this question fully'in its opinion,on this 
fo a share. The Association feels that a right to mainten· ;Bill submitted previously and still adheres to the views 
ance is not the proper test for determining' the right to be expressed then. The Association woul~ again urge that 
an heir. If there are aged parents who are dependant on females coJping ·into tbe <family by marriage· should be in. 
the intestate, provision, could ~ made for them. ~bile ·eluded among the agnates in that family: · 
dealing with the subject of maititenanoe 'and to safeguard· ClaU!Je l3.-This. clause deals with the ques~ion of ~uc. 
their rights even a charge could "be created on the w~ole of ce~sion to Stridhan. • . Clause (~) ae .it stood irl the Original 
tbe estate of the in,testate. The framers of the B1ll h~d !Btll rela~ed only to p~operty mher1ted by a /emale from 
considered the ,question and had come to the conclus10n. her husband .. The Jomt Select Committee has' amended 
that provision should be made in the proper place for the the. clau~e by extending it~ 'application ulso to property in. 
maintenance of the a.ged parents of the intestate, whoev?r herJted by- a fema!e from her husbnnd 's father and 'his ' 
may inhe~it·the estate. The Association therefor~ is not,m fatqer's fntl)er. Inasmuch as the widow of a predeceased 
favour of the. inclusion of parents if. dependant on the son has be~n now included among the 'Simultaneous heirs'' 
intestate among 's,multuneous heirs',· the extensiOn of th~ claus~ ·to the property inherited by 

As regards the indusion .of brother's' daugbter a.nd ·her ~rno her father-m-law IS understandable. · It• is how. 
sister's daughter in. class II in clause 5, it has to be rem· ~ver ~Jf!icult to comprehend a case where a female would 

. embered that both of them ure recognised ·as heirs in Bom· mherJt pt;Pperty from ~er ~usband's gra~dfather· especia)l~ 
-bay .and they inherit as Bandhus. According to tlie scheme when the females. commg m~ thl'l ,fnmily by marriage ·are 
. adopted in tbe · Bill, which scheme ·the Association. fully not to be agna~es !n that family by rljason of th!l marriage . 
. approves, tlleir proper position is .the' one assigned to them Nor has th~ w1dow of.. a predeceased son' of a p~edecea!llld 
.by the Joint s~te'ct Committee and the Association agrees •Ron of an mtestate been recognised as an heir as is the" 
with the amendment. . 1 ' • ' . pase under the Rindu Women's Rights to Property Act, 

In classes III, IV a.nd V, F~tlier's sister's son, Father's ~937· : , · ' . , 
father's sister's. SOil. and Mot4.er's sister.'s lion are respec· . Wlth r~gard to sub-clause (b), the Joint .Seleat Com· 

.. tively included as (6) but Father's sister, Father's father's mJttee has m~de an amendment ":hereby a son would 
11ister, and mothe(s si~t~r have been omitted though .they .share along wtth a daughte;·the Stndhan property of the 
are nearer than their sons. Theo Association would there· mother. The amendment IS no doubt equitable. in · yiel'l" 

· fote suggest tl:mt the 6th place'in qlasses Ill, IV llfld V of ~he f~ct that a daug~ttl.!' is under this Bill to get a right 
· shoultl be given resp~ctively to l<'uther's 'Sister·, Father's of mherJtance nlon~ ~th a son in the property of their
father's sister and ·mother's sister and the · 'lth place father .. The Assoc!at1o~ had refrainedfrom m's.king such 11 

:should be given to Father's sister's' eon, Father's father'a sug~stJon on the prev1ous oacasion as it inv~lved the 
sister's .spn, and mother's' si~ter's so~ respectively. · ~ tokmg. away from the fe.males rights vested. in. them for. 

Clause 7.-The' Jo:nt Selt¥:t Con.in.ttee has added· two centurJes, The memorandum · submitted to the Joint 
· sub-clauses, namely sub-clau~es (e) and (~ ~o this olaust~. Sele~t Committee by the Representatives of the womon 

As shown above the As~ociatio~ is not hi. favour of includ; at ~lmla put forward the suggestion advocating the. in. 
ing parents' among the simultaneous heirs· and therefore ~luston· of ~ son ·as n. Ri~ultrJleous helr with the daughter 
suggests tbat sub-clause (e) should be dropped. m, res,reot o! the Str1dhan prope~:v 'of their moth~r .. The 
' With regard to sub-clause (£) the Associlltion feels thl.lt Assootatton IS glad to find that this reasonable. and equit-· 

as the widow. of n predeceased son comes in as the sur· abl~ propos$! has emanated from Tttdian women and i~ in 
viving half of her husband, she · ought to get the same entl~e aereement,. with it. The same remarks would b• 
share as h~r husbana would have g?t If h.a· were alive. apphc(lhle t.o the mcl1sion of the daue-hter's son and' son·~ 
There is further no reason why a differentiation should be son. B:v clause 7Crl\ n dave-hter ·would l!et hv inheritance 
made on the basis· whether $he has 'or has not a son or son's ·half of wh11t a son would 'get in, the father's estate and the 
son surviving. The Association is of the opinion ~hat .in prov~sion containM in sub-clause (c) is therefore justified 
all cases she should' get the same share as, her husband and IS. reasonable. · · · 

·would ~ave got if he were alive: In case .she has & BOll Clau.ae 18.-;I;n its replies ~ the questionnaire -issued by, 
or son's son surviving he would share in· the' .inlleritance the Hindu Law Committee, the Association had' ad"vocated 
on th~ basis. that hi~ fat~er or ~andfa\he_r-wa~ alive and ~~at unchastity should .not be considered a disqualificati~n · 
he. was shanng the · mher1tance along w1th h1m. Th6 · m the case of women m matters of succession. The sa1d 
Association therefore suggests that this Sn?·clause should Colll;mtttee had in the co~e of its RelJort observed that ' 
b.e so amended as to corresponq to the· prov1so (1) to.clause that·was a subject on which .the- Hindu opinion was f.lX· · 

_(1} of Section· 3 of the Hindu WQmen's Rights to Property tremely sensit1ve and sugg~ted a~ a. compromise the' . 
. ·Act, 1937. . ' · · ' . - provisions co~~ained in clause· 18 as in the Original Bill. 
, The .Association is glad to .note that the Joint Select The AssoclatJO,O. .had accepted. ~ose liovisions as they 
· Comm1ttee has come to the conclusion that. the._ male beir were ~ great advanc.e on the present pos1tion under Hindu 
. should he give!\ tile .legal· option til purchase from .the .. La'Y m that· ma.t~er. ,Tiie Ass()ciation is hQwever glad to.· 
~emale heir, on her deciding to dispose of it, any immove- n.otlce ~hat the Jomt Select Committee has been convinced 

cable property inherited by her a}ong with the mlije heir. that Wldows hov.e suffered gra\'e injustice through un' 
· It m~y be me.ntioned tha.t the Association had, ·in reply tp founded alleg~t10ns. ?f unchastity made against them in 

questi~n 14 of the questionnaire· I issued by the Hindu Law· testa~e~tary dtsposJtJOns left by their husbands. ,The ' 
Comm1ttee; suggested to the .same effect. The Association AssoCiation Is, ~or the same reason, in favour of the claus~ 
would the~erore suggest that a provision to· . that effect as smend~d by the de)etion .of the first proviso to "this 
should he made in this very Bill though its proper place clause wh1ch t~e Origino,l Bill contained. . ' 
woul~ b~ in thP; ?art. relati~g to partition. :"hen the law C!(IU8e 20.-The report submitted by the Joint Commit· 
;'ll~hll~t ·to pa~1~10n JS c~d1fi~~ an~ a clau.se to this efie?t . tee, sta~e.s 'that the .Committee decided against upsettinl! 
JR .mserted the rem, the llroVJslon m that respect made m the pos1t1on established by the Caste• Disabilities Removal 

· th•s part may be dropped. · . , · · ' Act, 1850. · Froll\ the minutes of dissent appended to tht' 
ClaWie 8.-,The Jomt Select Comlmttee has deleted sub: Report we however find that ten out of the eighteen mem· 

dause (b) _to clnHRe: 2(2) ll.nd .in~rted. it in this .clau~e IIA. h:rs of the Joint Select Committee are in favour of the 
RUb·clause 4. , While elt'pressmg 1ts. v1ews on this B11l ·on · VIew that renunciation of the Hindu· religion houlcl be a 
the previous occssion, the Ass2ciation hild1 s~ate~ that if ,it , bar to inherit under Hindu Law. "There is aiso a strong 

' " I ' I ' ' ' ', ' 



l:ia 
feeling ~ the'. Hihdu ,Co~uhlty that apostacy should btl 
a disquall~ca.tion for inlier1t~ce in, the case of a Hindu. 
The A.sSOOiotion feels that this feeling .0f. the Community 
sbould be respected and this clause should be amended 
acqordi:Dgly, . !-f ~yone f~els t?at apostacy should not work' 

. \ 
llhal'ljlshustras. All t.his llill is entirely· opposed tu thll 
lim!lu JJhurmshastrus it ia humuly urgtld that thu Go,·em. 
ment way kindly tllrow It out. · 

---·' 
· Poo~a Bar Associ& tion 

In the first plaCI; t.be Vomnuttee would hku to mal.:u 1' 
?lear that. 1~ stands for salutary cllwtges u~d modinoat.IOUI • 

_._ _ Ill ~he eXIStmg Hindu Law, ii they are ueoeSilllJ' w Jllee' 
. , the grow.ng needs of the progres.uve l:Lndu (.;ommun.ty, 

as 8 dlllqualificatiOU fa: i.nh~':'ltance, it is open to him to 
make a. testamentnry .d1spos1tlon ,aryd provide for an apost
~te who would otherw1se havf! been an heir to his property .. 

Santoji Maharaj, President, Public :Meeting · and 1t dcs1res thut those changes should be in consonance 
· ·. · Pandharpur ' w~th the cul~ure and true spmt of the- Hiudu Code. The 

· · RESOLUTION.. Hi.ndu Law IS closely linked with Hindu Dh~~rma, which 
·This meetiu~ is of the. opinion thut the acti\)n of, the . denotes a system, un econmuy or a ·polity, which bi.nda 

Government 1n tamper•ng with the Hi.ndu Dharma ao4 ho.lds the elements of the society together. If, there· 
ShMiras and co.d_ifyi.ng the same is unjust and deserves fore, c.rcums\ance~ nlt.er, the fo~ces. ami fuctors. the ways 
protest. . Accordmg to the D,harrn ShaBtraa Governmelj.t ~nd ~enos to mamtom the solidanty, cohesion and the 
bas no ·s~ch jurisdiction:. I~ ia going tq en~~~l unpFece- !ntegr•~y of t~e soci~ty may also change. The Hindu Law 
denwd oppress•on on crores of people tor the mere satis· 15 n~t Impervious to such modifications but it hilS evolved 
faction of a handful o~ SO·C!Illed ·:edu'oated" persons. The and ~s capable of absorbing. and aSi:miloting such changes, 
Roo Co~ittee is made up of members of one School 11~ Will be seen from the var1ous tests and diverse interpreta· 
(without exception). The mi.nc!s 'of public are clouded tlO~ placed on the original texts and Sutraa, ns also the 
!l'ith ~nxiety Olf account of the' War. Lakhs of people v.anous Acts P11ssed by the Ct;ntral Legislature and deci· 
have gone tq tbe front to o~er their liv.es for prote.cting SJ()ns of t~l!. H!gh 9ourtt and Pnvy Council, after the advent 
the E,mpire. The public has not been adequately inti- of the Brl~lsh RaJ. The trend of thoughts and the course 
mated to aboq~ t)l,ese bills. TP,e' P.ove. r. nment has not., as ' of !)vents .18 to satisfy the legitimate aims and aspirations 

a of 1he Hmdu ·Society; the absolute needs of the Hindu 
req!lire py procedure, puplished these bills in that ~atiye Womanhood as also to bet~r the l&t of Hindu• Women in 
languages: .There is no earthly teason to make such an the l.egal, Social and economic field of life. . 
vgly h&ste in rushing these Billt> through the legislature. 

!fence ..ye request .the Governnient not to accord its. . ~·. Some of the members are of opinion thut the Central 
assent to the Bill on !~testate Succession,' and to dissolve Legislature at pr~se~t is .!lot truly the representative of 
the partial Rao Comm~ttee.. , . '· , . • the people and that non-Hmdus were included in the Joint · 

_ Select Committee and hence the Bill as emerged from auoh 
--- , ' a body should not at all be considered. But others bola 

Sri' Deshastha Rigvedi Brahaman Sangh,. that despite these handicaps the Bill be considered on i~s 
. Belgaum , merits . 

. Translations of Reso1utwn. Nqs. 6 and 7 passed• ut th~ . 8. f'he Com~ittee is of opinion that the Bill se~lts to 
annual general meet.ng of the. !:laugh held on 25th March ll:tVe Jeg~l efi~cts to three principles! vir., (1) Removal ·of 
1914, in the eveJling at 5 P.M •.. !/ot 28'461 Khade B~zar, ~ex-qualifications a& for as inheritance of property ·of nn 
B~lgaul?l :~ . . , ' intesta~e is. concern~~ (2) Abolition. of sevtn"al Sj'stema of 

Resolution No. 6.-,-This meeting of the. Shri Deshastha successiOn and proVIsion for a Common Law of intestate 
Rigv~di'~rahuman Sangh, Be)ga~m, records and expresses s~ccessio~ for all Hin,du~ ~ Bt;itish India, ·and (8) Aboli
its opil)ion on the amended Bili of the Htndu .Code fart l t!qn of Hindu Women s bm1ted mterest and giving absolute 
(Inte~t~te Succes~iop.), tp~p th.e il).testdte ~ucce~sion ~ong mrhts 9f property to woman ·over inherited estate. The 
\he Hindus is based ppou their r~ligious ~enets. Neither Bill is a step ¥>wards codification of Hi.ndu Law. . 
the Legislative Bodies nor any body else possess any tight 4. The members -of the Committee do not see eye to 
or p9wer to interfere-with the same in any way, the oFder eye ,with each other in respect of the Bill that is now on 
of suceesssion havi.ng been settled from times immemcrial. the· Legislative anvil. The Committee however shares 
This l!le~ti.ng is strongly of opinion 'that there Cl,lll be ;no the view the.t though the existing law ~sy be el;stic nnd 
change in. the order of succession settled by .the Hindu CIJ.pable of .adaptation, ~till time has come to 11hip-shape 
Dharma Shastras.c This meeting also, repudiates all an,d. cryst~hze. the scattered provisio~s and codify Hindu 
attempts at any change and strongly urg~ upon th,e Gov- Law. lP IS d1ffic.ult, however, to deal with the Lnl\' of 
emment .to reject the Bill altoge'ther.· . , · Succession without a reference to' otber topics of Hindu. , 

Proposed by Mr. Shriniwasacharya Burli. · T.aw. ·The ,La~ of Legitimity and of marriage, the Law 
SellOnded by Mr. Gan$8dliar Sadashiv Madihalikar of Partition and the Law of Union and Re-Union, and the 

Na,dgnuda: .· . . . . ,, r.aw of Adoption, are not without tbeill' reactions Rnd re· 
Passed with only one :voting against. · purcussiolll! on the Law covered by tile present B:U. The 

· Resolution No. 7.'-This meeting strongly protests · Comrnit~e is, therefore, of opin~on that though one pari; 
against any· attempts of i.nterferenc11 with 'the Marriage o~ ~he CQde be. drafte,d, still the .scheme should come into 
~O.W$ .of t!ie Hindui;. ,Marriage is according to the reli. operation and .the mea$ure , should come into force only 
g10us tenets 'of the Hindus a sacrament; Neither the when the. entire code is ready. Pi,ece-menl legialafou is 
Legislative. Bodies nor Pnv bodv else possess, any right not desirable. · 
Qf power ·te> interfere with the same• 'l'his meeting ' 5. The.Com~itte.e welcomes uniformity of Law of Hindu 
strongly repudiates any· attempts at any change in the Succession throughout India, though it would like to give ' 
Hindu J)aw ·of Marriage, as settled by' their Dhann latittlde and liberty to provisions to respect their cherished 
Sh$iltras. It urges upon the Government to rejec.t any .11ustoms, if they want ·to retain them and if they were 10 
~ills that may be brought :forward for effecting any change express then at the appropriate forum, any ~he proper 
1n the Law of Marr;a!!'es nf tlte Hindus. legislature AJ;se~;~~blies. · 

Propo13.Bd by Mr. K. :V. Daddikar, B.A., Lt.~ .. Plea\ler, 6. The "J11,em~.er~ o~ .the C~e ;hold ~ivergent vie.w.s 

L 
.. s.eB<io. nded by M~. ~. ;It. ~ul~arni ~~~~~~tilar, 'B.f. .. · on tAe question of giving on absolute estate to a woman. 
'" .,Sotn,e of .u~ do .tbink that the Bombay school is suffic'ently 
Passed wit~ only one voting against. adyance~ to m(l,ev the preaent situation; o~era h~ld thut 

Meeting of the Varnashrani Swarajya Sangh, 
· . JJelga~Jli 
This meetil!g Of the· "VARNASHRAM .SW~AJYA 

S~(,rH" llt B.elgaum held on 2~.th Marob· 1944 atrongl,
Pl'Qte,sts aga~t the "HINDU. ,CODE PAT$.T .I zy'rEf:l· 
r!TE) .SUCCESSlciN BILL".- even in .its amended form 
n~ j>epding in 'the .Central Legisiature imd is strongly of 
opinion ~at the que,stion of succ.ess\on 11 religious pne !Uld 
tha~ neither the ;Ruli;ng :Power nor the Legiala~re b!18 any 
authority to effecfi therein nny change repugnant to the 

' ,· 

yrhe~ a propositus )eaves behiwl him .sons and daughtera, 
tl:ie 'daughters sho1,1ld have a right along with the sons in 
mo.veable' 'prop,erty only, .no matter ~ .the daUghters be 
married .~r unman;ied, doh ,or poor, barren Or o'herwise 
and that daUjZhtera $hould get no shore in immoveable pro.: 

· perty, as it will lead to fra~entation and d•sente~tion 
of unmoveable property. Some of us hold th,.t, th1t prO· 
viJion in ,the Bill e;z:tending to the Dau~rhter n 11hare 
equal to one-ha~ of a son's, .ia ealutary, but there should 
b~ proviso .that the male co-sharer should have a ri!lht of 
pre·e~ption. Not merely .sl!oirirua} •efficacy but nntn!'ll] 
love snd affection also tWould be one of the guiding 



· ;; Stl 
• , · ' ' rto. 't ' "Uusahuaus; the l'11rsis and other corumunities, a r4lu~ to 

rinoi Jes governing succession. , The present Billlll¥3 ~e· !Jroperty 1s co~en-eu on the daughters ~ud thert~ w·e no 
• p PI viHiened the scope of simultaneoc:s successtdn and ~ertous dltlicult1es m -the matter of enJoyment oi r1gllt . ~:~s:l fts bosom the seeds of dissection o~ propertj: ·:. T~s~ over properties: . , 
:Bill,_ ~erefore, ought to be am~nded 80 as ~' ~ '.l.'o miunuise the evil of fragmentation, ·thll Committee 
-the evil · · , '• £ th • sug'gosts that the brothers or male co-sharers of the 

The Hmdus cannot shut their e~~s ~ Lawl\ 0 e women, on whom new right, is intend.ed to be conferred, 
:Muslims, Parsis and other CommurutJes lD; res~ect of ex· should' be ~:,riven a right. of pre-emptton. , Thtl m.,Je CO· 
te~sion of rights to woman, but they ~~ not blindly copy ' sharer should have the first right of refusal to purchase- the, 
the)ll and should be aware of the uudes!l'able consequences share of the females if and w,hen the latter intend to do 
which have flowed from the.ir systems. t hould so, so that tht> disintegration may be a'l'oided ~ud chunces 

1. The members are una.mmous that the apos .asy 8 • of re-unification be enhanced. · . 
be a disfJ.ualifi,ca~ion. And ~ p~rson ab~ndo~ng ;Elwdu It is further ,urged that the .framers of the Bill are not 
Faith should in future be disentttled to tnher.lt but con- Hindus and therefore the interests of ·the Hindu Com-

' versions to Sects· or creeds of. Hindu ori~n, su~~ as munity Il}ay not have been well guarded. The •Committee 
Buddhlsm, Jainlsm, Sikhism, Brahmo Sama.J, ·Prarl a?a does not attach much importance to. this objection. The 
Samai,'or J.rYa Samaj sho~d· ~?~ be regarded a~ a dts· Joint Colnmittee is' composed ~f men of Central Legisla
qualliication. The Caste ptsabilities :Removal :Act, 1B5~, . · tures which are a· cosmopolitan body. It has' examined 
should, therefore, be abohsbed an? ilboul,d find. a place ~ witnesses, of Scbole.rship and various persuasions. · It bas 
the Schedule , attached to ~he Blll for repealing certatn · beard representative views and, read the memorandum 
Laws. · · · ; . ·. . • , S,Jlpplied by representatives_ of Hindu Women iv. Siinln, by 

8. Some of us. bold the VIeW that C?ng~ruta~ or 1~cur the Maharashtra Mahi)a :Manda!, · ,Poona Branch of the 
able lunacy·and idiocy should be· co;ns!dered dlsqualiftca· All-India Women's CqnferE'noe and by publio spirited 
tion., . · . .. . , , ,, . . , • ' , h h , n b~dies '?ld ind~viduals. We ough~ therefore. to judge the 

, · 9. The Com~tttee .moreover ~~ of opmlon t Rt w en a Bill on 1ts ments and not necessarily to look to the person-
estate esc~eats to· Government, tt. should form p~r.t of :hr: · nel of the Committee. , . . . 
fund for use-and b~nefit of the Hmdu Commuruty, pre e The Executive Committee does not profess to ,examine 
ably .of the cast~ ·t~·w,llich intestate bel~nged .... · ' , • 1jn· minute details the. various provisions in the Bill clause 
. 10. We bav~ pldlc~t?d,brondly ou.r VIeWS ~n the P~k by clduse; That work may be done by' the expert~. The 
,cipfes and mam .Provtston~ of tb? ,BIU, but did not thi Committee, however, wants to .m'ake a suggestion in res-
it necessary to gm a d~ta1led opm!On o~ clause by clau,se. pect of disq_ualificntions arising in' a heir. Hindu opinion 

P C is strongly against .an apost\\te inheriting propery. Change 
Maharashtra Mahila Mandal, oona entre .pf religion should be a disqualification for inlieritanoe fn 

In·'lihe first pl~e the Executive Co~ittee would like the . case of a Hindu. Men of liberal views .like Pandi£ 
to l;llake it clear·that it stands for salutacy changes and H. N. Kunzra, P. N. Sapru •share this view. All, that the 
modifioation,s to be mnde in ~he· existing Jaw if they a:;e Committee. desires lio urge is that a chang_e of religion 
ne'cessary to meet the growing needs of j;he progresstve , should in future disqua!i:ly an heir ~m inberiJiirig property 
;Elipdu community .. One of the reasons advance.d t.o.oppose under the Hindu Law, but conversion to Sects' or creeds 

, the :Bill is that the Hindu law is par~, of the rehgto!l and of Rindu religion origin·,·· such as Bhuddbism, J ~ini~m •. 
the right ~o property is dependent on ,th~, observance of . Sikhism, Pratmno Samaj, Prarthana Samaj, or Arya Samsj 
;the tenets of Hindu :Law., The Commt~tee-, however, ~hould not be regarded as a. \iisqualifi<iation. The properly 
contends that the wotd Heligion·or Dharma IS that sys~em to be disposed of is ~bat of a Hindu intestate a.ncl it is 
of econo)lly or policy, which binds and holds. the SOCiety ,nafural and'. rational that j£ should go to heirs 'wbo•nrofess 
~ether. and tbere~ore .1£,. the oir~wnstances .alte.r, .the ,the intestate~s religion. The . caste. disabilities :Remov~ 
forces and fuctors · t~e . ways. and r.;teans to . mll!ntatn the Ao~. 1850 should be repealed and should': fin4 a place, m 
solidarity .and integrity of the Society .may also ·change_.' I the Schedule to 'Ute Bill. .. 
The Hindu'Lnw is ,not imperviou~ to such ~odiftc~tions ' · . . · _ 
. as , will be seen from the vtlrious texts and dro;~erse. mter· . • • , . • 
pretations placed on the Su~r!!.S, as also the. various Acts . Honorary Secretary to H~s Holiness S~l 110~ Shn 
passed by the Pro"l!incial and the Central Legtslatures after Jagadguru · Shankaracharya. Sb.n Abhmaya 
~e .. ~dvent ot. the Britis~,.:Raj. lh~ tr~nd of the leg.is)a- Sacchidananda.Tirtha S,wamiji .Maharaj Shri 
l;Jon; lS to satiSfy ~he legttimnte asplr.ations of the HtndU Dwaraka. ' Sharada Peeth (Mulbagal and 
Soc1ety and the dtre needs of the Hmdu Womanhood as Prabhaspatan) 
also to better the lot of Hindu. women in the legal, social . ' . . . . . 
and economic fields, · . . .. · H~s Holiness .Jagndguru·. Sh~nkaraoh~rye. ·sw~mi S)lri 

The Executive Committee is in genera\ agreement with Abbmaya Sacbcb,idnnanda Tn'jhaJI MaharaJ pf Shri Dwar~ 
\he pro:vision of the. Bill. The Bill· ~eeks to give legal . S_harada Peeth ~ ulbagal and ~rabbaspat~n:) ', as the .:Re~· 
!)ffect to the three ptlinciples, Le,, (1) J¥moval of Sex g10us Head of the V,:ester? Indta Sanataru Rl!l~us, dfre~h! 

. CJ,isqualification so far as inheritapce of the property of me. to e?':pres~ her~Wlt~ .Hts strong protest agat~st. the ~Ill, 
intestate is cQncerned/ (2) aboli£jon of the several-systems a~ I·n H1s Holmess opmton the contemplated Bill1s agatnS~ 
of succession and provision for a eommon law o£ in~estiate •the command~ents an~ practice of the Hin~u ~anatana 
succession for all Hindus in BritiShJndia and (S) abolition D~arma a~ latd down m, the 'Vedas, Smritis and other 
of Hindu Women's limited interes'£ and !rlvin;, absolu'£e Hindu Sci:Jptures. . ; · . · · · · 
rights of properly to women over all inberl£ed :State. It · . Hi$ Holines.s acc01:dingly des~es m_e to request you tio 
seems' to the CommiUee tha~ the mndu Communitv is kindly· move m the matt~r· in the d!l'ection o£ a speedy 
l]OW Sufficiently. advanced. so as t0 be rea'dy for acceptimce withdrawal of ~he Bill in que.stion! so as to avoid the ut,t· 
and assimilations of 'tbes~. principles and' bhe oons~quences necessl>l'! c~eation of wou11ded foahngs amo~g the All-Indta 
thaf would flow from them. , , Sanataru Hindus. 

n is urged that the presen1l Bill is an atte~pt of piece- · 
meal legislation.· The Committee readily ·admits That it is Resolution passed' ' at Sa~gamner,· District 
very,difficult to .deal Wl'lh.the law of sqcoession without a· Ahmedn, agar o.n 29th. M. arch.·I944 bv .the male 
reference to other topics of Hindu Law. The law of d £ 1 H d C t · •· d 
maintenance,-tbe law of Jegitemacy and of marriage, Th.e an em~ e· m. u 1 rzens m a ·meetmg un"er 
law of partition' anil union, the law of a'doption and of . • the Presidents hlp of Mr. K: R, Rede ' · 
guardianship are no£ without their reaciions on bhe law' . , ' · ' :RESOLUTION. . 
covered 'by the present Bill. llu~ Hi is: not impossible to , The Meeting is' of the opinion that the action .of the Gov· 
proceed with the first stage of the big work of codificamon emmen~ in ~empering with the Hindu ,Dharma Shastrss 
i!specially when the new act is to cQme into operation on;ly and Codifying .the same ·is unjust and deset'Ves protest. 
in 1946. · · · ·. · · · ·: AccoriJi!tg to The Dharma Sbasfuoas, the Governmenti hill 
· . An. objection is raise\1 tba~ the presen~ Bill, e'rlend& ~ , no such jurisdiction and the presen~ Assembly not bein! 
(laughters wh:ther marrie'd ?r 11~arried, .a. rlgh~ .to: pro· . the religious representa.myes of the Hin'dus g~erally, il 
'P.erty along With th~ son~ anil this willle~d w dismte~- ' als.o .bas, no such jurisdiction. It is but jus~ ~ali. fihE 
'tion an~ fragmentatio~ of t~e . proper'!l:v ID ·The. fa~y. ommons ?f a handful !>£ the so Qalled educated peopl1 
There ~~ tsom_e force . 1n. ~hi~ arguJDen£ hut. amongst The, . ~hould no~ bEl entaile~ upo,n a.ll· the ~~dus in_ general 01 
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the 6~ength 6f law. This will cause unpresiden!>ed opp~es. ' 'fh~:·~~eseut llill uims o~ uweuding uuu codifying thll 

lion of course crores of llindu public .. The minds of the lii.udu '·Law. A Lllgislutur,e can umtud only nn ex•~tin~: 
public are clouded wit)l.ll!lXiety of ~he War: .Lacs of P.eople luw p~e'il by a· }Jtevioua l~gislatlon. .11ludu Luw ,s a 
bJlve gone to the front to sacrifice theJt lives foi: prot~oting law no~ passed by uuy ltglllluture, but it is in I'OgUil 
ilie .British EmLJite; the public has not been udequately llccordi.Dg to the Heligtous Laws uud Customs prevaioot 
informed of the contenlis and results o! these b).ll.s; the . among various 'sections ol the llinuu community. .Uence 
Goverlllllent h!\s not, as tequited by the procedure, pub- it is not within the competenoy of the Central Leg.&luture 
lished these £ills in the nativtdangllages. There is no to puss such a law. · 
earthlY r~ason to make sueh an ugly has~ in ru$ing these l'he Centr~ Legislatur11 cannot pass a legislation relating 
Bills through the Legislature; hence we· request the to an intestate succession to the agricultural land, which 
Government not to• accord its consent to the ~ills on is pulillly 11 Proviuciu.l subJect. At present therij is no 
Intestate Succession; that the All-India Women's·Confer- Provincial Legislature in the Bombuy Province, all the 
enee is not the Representative Body of All-Hindu W amen powers of enacting laws now vest in the Governor of 
and 'that the one si~ed Rao .CPnnnitteE~. should be diss~lved. .Bombay a~d that there is eYery. reason to fear that if the 

present. l:lill before the Central Legislative Assembly is 
Mr.· S. ·K. Bahulekar, .and ·others 6£. Satara passed mto law, the Governor of Bombay will in his turu . 

District fill up the ellipses and pass a law making it applicable tG 

We the undersinged Hindus, residing in. the Satara,. .the ~gr~culturu~ lands ~!so by a stroke of 'pen. But the 
. Provmmal ·Legislature IS empowered to ·n11Bs laws on all 

District of the Bombay Province beg leave to subinit the tt d' r 

follo
wing petition for favour of· consideration. · 11!8 e~~ aocor 111~ to Jtem No. 21 in the Provincial Legist a. 

tive' hst read With Item No. 7 .in the concurrent leoislu· 
The Select Collllhittee appointed by the two Legisla· tive list. T.hus the Provincial.Legislature is .the only

0
pom• 

tures (Central) have submitted their report regarding the petent TJeg~slature to pass a law telating to the intestntie 
Bill-~o m'nem\ and codify the Hindu :Law relating to succession, . •, 
intestate succession·. Thi~ Bill is' very objectionable on Th'e Hindu race is 11 very ancient one and 1/is their 
various grounds, the followinlj amoug which art> importan~. . law. Certai~ clianges have taken place ht the l~s and 

(i) inopportune ~i~e . .,War :is·' raging throughout ~e . usages of· Hindus. The origin. of these changes is to be 
length and breadth .ol the world --and lndia. is no exeept10n traced to the ancient personages who were wall-versed in 
to this situation.. Unless there is internal peace, i~ is very the Shastras and had belief in them. rt is only such 
difficult to give c~eful: consideration t,O Bills of such far · personages that can change or. according to them interpret 
reaching effects. Govei:nment themselves, are engnge~ 4t the existing law. The Legislature is a cosmopolitan bod:t, 
War affairs anq have no W.We to look to other things. and non-Hindus of this body ennnot. have belief iu the· 
This· being so, Government themselves should no,t have Hindu Shnstras. All-Hindu Legislators aiso are not ex
SEonsored suoh controvertial :&ills which: particularly aim a~· pected to be well-versed in the Shastras and h11ve belief 
ma.king changes in the existing Hindu Law in the sphere ·in them. The Joint Committee 'o! both: the Legislatures 
of social and religious matters. The ;Hindumahasabha and · was ·.composed of Hindus and non-Hindus. Aecording to 
also the All-India Hindu Mahila Paris)lad are of opinion co~ven~ion Non-~~dus should not have voted in shaping 
that such Bills should· not be considered· for the present this ·Bill. But 1t IS learnt thet some clauses· of the Bill 
moment. This Bill is not at all wante.d by -the· orthodox we~ pasged with the help of non-ffilldus, although the 

· seetion of the Hindu Community _and also not wanted at maJOnty of the Hindus did not want them. ·The reason 
least at the present moment by the Hindu Sabha and the · w~y the. ~on-Hindus and ~artieularly ~uslims vote ngainsti 
Hindu. Mahila Parlshad of adv!Uleed Hindu views. . 1 Hindus lS elearly that thell' ~terests conflict with those of 
· The' pr~sent time is further inopportUlle a.s sufficient · Hindus. A further striking instance in point is. that the 

paper is not available. for giving publicity. to the objections. clause giving right of succession to daughter "'ho may have 
of the Bill. There are restrictions on holding publie _eyen been willingly or forcibly converted was opposed by . 
meetings and so the effeots of the legislation cQ!lllot be eleve;~ Hindus and ·Was' supported ·by two Hindus, three 
inade known to the public. Even a copy of the_ report of Musluns, one Pa.rsee and one Christian, that is in all seven. 
the J0int Comm.lttee which is published in the. 'Sul!JJle· ' No Hindu mind tolerate, the passing of a Hindu estate to a 
ment' ·part to the.. Bombay Gover)llll.ent Gazette is 'out of Mahomedan under the guise of giving right of succession 
stock. When people are not in ·a position· to .know ·exactly .to ~ ~aughter. But in spite of the oppQsition of the 
the text ci.roulation of the Bill tor .eliciting public opiJ1ion maJonty of the memhers, the ·clause has been retained. 
has no :Oeaning. . · . . .. . . The incompetency of the present L«gislature to' pn'ss such 

, a Bill is fully proved. • · . , 
· (2) Incompetan~y of. .the, 'Legis!ature.-T~e Brit!~h G?v· The term of office 1>f the present Lejslature hll8 long 
erruilent have adopted ~h~ policy, of non-mterfermg WI~ b~en expired and they hold office c.nly m extension. ·The 
the social usages and relig1ous beliefs ~f th~ pe?ple of this, electors had no idea that any such 'Bill of social and reli· 
·country .. The most famous utterance m pomt IS t~e :royal gious changes would come• before the Legislature. A 
proclamation of 1858, tl)e televan~ porhion of which· l'UllS distinct 'vote on matters of such importance is essenfial 
thus :-"Family relyfug on . ourselves ?n 'the truth of, before representatives ·give their vote on such' vital pointr. 
Christianity and· aeknt>wledging ~it)l grat1tud.e the. solace (3} Violatio~ of the fundamental principles of the Hirulu ' 
of religion, we disclaim alike the r1~ht and deslte to m:rpose . Law of Succession.-This Bill seeks to mnke the follow· 
our cobvictions on any of our·subJects. We declare Jt .lio ing radical changes among others in the existing Hindu 
be our: royal will .and pleas?I'e .that· none be anyw1~e Law. . . 
favoured, none molested or disqmeted ·by ,rea!j,on. of th~ll' (a) Th& Hindu Law is 'no longer j;o remain as personal 
religious faith or observances; but that all shall alike enJOY law as hithertofore but is to . become a. territorial law "for 
the equal and impartial ~rotection of the law a~d we do the whole of British India. And thus· when a person dies 
strietly cliar~e and enjoin all those who may be m auth?r· . . leaving property both• in a na~ve state and British India, 
ity under Us;, that they abstain from all inte~erenctJ Wl~ the succession to his property .will be governed partly by 
the religious belief or worship of any. of our subJects on pam the law of that state and partly b;y this British Indian Law. 
of our highest displeasure. . . . ~ere is every likelihood. of heirs being different. Th& 

This is confirmed by all successive Brit1sh Sovere1.gns . Hmdu Dharm. Shastra contemplates only one heir for 
at the time of their coronation oath. , T)le King wi£1! Bible offering oblations and for the perpetration of the famllx of 
in his hand solemnly swears in the presence o~ tbe 'the deeeasfld. • . · . . . 
Archbishop, at the time 'of the coronation; the Archbishop , · (b) It seeks to gt.ve· 1ssues of Anuloma and prat1loma 
says "Will you solemnly' promise and swear to govem ~e marriages, the right of S\lceession which gives a rude 'shock 
people of Great Britain, etc., ............ and of your empn;~ f.o a Hindu min~. . . , 
in India according to their respective laws and customs? (c) A won1an _IS not w acqwre Sapind relatJonship· wi~ 
The ~g "I solemnly promise so to do". :This ,oath hill! her husband by. marriage, nor is she ~- lose. the Gotra of 
a further constitutional significance (Ref. :Auson & , Consti· ~er f~ther. '!his means tha~ femal:s 1n Bombay who now 
tutional Law) . • The Legislature derive _their power to ~ent as. Wld~ws of Gotra1a Sapmdas would Jose fheir 

• enact Laws ~m the King and the Parliament. . It, there· : nghts of mbenta~ce. A. ste.p-mother or brother's wfdow 
fore, follows that wlien .the power to enac~ ~ch Ia'? · would not be one .s relation, llot:- w:ould .of the paternal 

·aoes not remain With the King, the Indian LegiSlature m uncle be any relation .• ~neis cous1n s1ster~ one's agnafA!I, 
their fum have·n~ such p~wer. . . . . but her mo~ber, the Widow of the unc)e 18 no-~y. 
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' (d) A 600 though separated from the father is pe!n~ltted . and ~hat in ~ng t? plea~e. a handful ~f edueated men' 
to share the heritage along ·With the son who conu.nued · this measure ":lllsenously IDJure the feelings of, th~ erore, 
join~ with the 'father., :l'he distinction now made be~ween of ~h.e popul.atlon of India. ,. . . . . 

, ited or reunited and separate is done away With. Th1s :Meetm~ further do hereby reso).ve that the matitu. 
sons un ' . · · · . ·. tJpn called the 'AU-India Women's Conference' is not and 

{e) A daughter is no\v to sh.e.re the hentage along Wlth · cannot be a repl'!lsentntive body of the Hindu women of 
the son and ~idow. The Hindu ~harm, !:ihas~ra. ne~er India !!Dd to consider that institution 8s so representing, 
eont~mplates siniult~neoQS su?ces~1on. The pr~nc1ple of ·will give greab . insult to the feelings of women and 
Hindu Law is successive heirsh1p a~ opposed. to slm~lt~ne· hence is most objectionable. . 
oua successio11. 'l'he new·chauge Will result if\ the diSSl~&· • This'Meeting therefore requests the Goverbment that 
tion of the family estate. It seems. that such ·a succe~SIOD , · ; d b d t · · · . ' 
is recommended orl the unalogy of the .Muslim succession. · (1) Tlns con emna le. step nee no be taken by 'the 

. But int&rmnrriuges betw'een. first-cousins which are pre·. Gover~ment, . . , . . , 1 

valent among Muslims Jirevent further dissiPation. · (2~ The completely partial , Rao Co~ttee .should" be 
· (f)· The- method of counting degrees has significance. abohshed. 
according to Hinau Dhnrm Shustra. 1'his iR now changed (3) No change in the prese~t syst~m of Hindu Law be 
(on the analogy of English. mode of counting ~egrees) wit.h 'n:K!de and the amendmen~ inte11ded to be introduced as 
giving any reason. The Hmdu mode of counting degraes 1s regards Succession and Marriage, being quite unnecessary, 
to count from and iliclusive of the, deceased. This new should be droppedt altogether, and' . ' . . 
.lnode of counting is likt,ly to- cause confusion. (4) The 'All-India Women's Conference' sfiould,not be 

(g) It ia said tha~ the present Bill ·will lessen litigation regarded a~ a body representning the Hindu Wotnen of' 
. hut. simultaneous succession And absolu~e power given to. a India. · • ' 

·Widow will increase the 'litig(~tion rather tliun d.imin:sh it. 1 · 1 ---

T9e estate of the majority. of .the .Hi.ndus consists of u . Jyotirmartand Pandit Daivl}yna. Mukutalankara 
house apj, small 9elds: 'l'h1s Bill w1llmcrea&e fragments· · Sh .:.1. Sh t · .K ·I H : H 'tti· D' t · t 
tion togel!!er wi.i:h·litiglltioti Hnd will in DG way ameliorate · au.~~oar as r1, · : ., osan • IS ric 
the colidition of the musses. . .Dharwar; and, President,_' Sanatan Mandai, I 

· Hated · · · · . · ,- · 
, Xhe.frat~ers of the Bill observed that the present'Hindu · . 
Law structure was o. spncimls on~ and thnt no reform~r ' The Bill wi}l change the entire us).Ject of the present 
would wish to lay hi~ hands on it e~cept for "jlroved neces· ~xisting state of Law. It is opposed to custom and it is· 
sity. 'l'hey promised that the code of Hindu Law which further. opposed t? Law, Justaqe, Equity and. good con· 
they _wculd prdduce would be by a happy blend of the finest science. It~ pffends against. the· principles of the Hindu 
elements in evet·y- school nnd which , would retain_ the Dhurma Shastras. I~ interferes with our. religlon and 

- distinctive .~haracter of Hindu culture and it will Mtisfy ~elibtious priQ.ciples .. The puplic are ,against it .. ·The r~ult 
the needs pf .a progressive society. But unfortunately this of passing the Bill wUl have disastrous ·effect 011 .the 

. is far from th!l truth. Diwa11 13ahadur K. V. Brahms., Society. ' · . 
Advocate has rightly pointed out that "When one examlhea · The opinion· of the Royaf .Commission artd the CivU 
~he changes proposed; Ollll, however finds that 'instead of Justice Committee is that the Legislature hus no powe~ to 
being a 'happy' blend' of the different views held it is -a ·. 'alter. the succession now intended to be introduced in the 
'Hybrid' of the Mnhomedan Law and the Indian Succea· Bill.· The public and the Sanatana Mandal are of the, 
'ion Act and it retainS·, the distinctive character of Hindu same opinion. Moreover it is not the time fo~; effecting 
Law only in the name giveft to it.. The abolition of the such drastic changes in the Hindu Law. . Some of the 
limit .pf Sapindas or Gotruja relationship, the provision children of the soil are in jail .and some are on the battle 
that the wife is not to be. S!ipinda of her husband1 the ex· field,, . There is no scope now 'at this stage to have n consi: 
pulsion of t~e dasiputra. and the daughter-in-law, the in: dared view of those persons .. 'rhe question of prll!lentiD:g 
c1usion of the ~aughter as n co· heir and making her shilrer a .united front to the German. and J e.panese menac~ IS 
equa!Jto half of the sons, allowing the 'so11s and daughters o£ primary importance. In vi~w of this the question· of 
~ succeed ~ithout the present discriminations, ttl!i expnn· .consideration of the present Bill pales into i11significance 
s1on of the Id(j_e. of Stridba11a, the recognition of the issues at this stage 111ld at this time. · . 
of Pratilom marriages, permitting all unchaste widow to· Under. thes~: and other circumstances it is not safe. to 
succeed in spite. ~f he~· proyed or ~dmitted .u11ohastity, the , lallllC~ ~he present measure in the inlirest of La~ and 
remova1 of all d1squalificntions of mheritauce, the oonferal order. I earnestly appeal that ~he Goyernment will kindly 
of ~bsolute estate 011 all females and as a result the aboli- be pleased to consider my hu~ble request .and drop the .. 

' tion of t~e joint f,amily is not a blend of the finest eljiments ' measure altogether. · 
of. ~he ~erent schoole_.but a ruthless exterpation of all· 
Hmdu 1deas and all th1s for no proved necessity, except. The Seoreta. ray, The Bombay Prarthana SamaJ·., 
an undue regard for what· is Western and an unmerited 
dislik~ of what is Eastern, on the ground of its be'ng'ancient, . · • Bo:m,bay ' ' ' 
archaiC, worn out and useless to the onward march of the · The Managing Committee of· the Bombay Prarthana 

,· Hindu Society ............ If one studies the trend of modem Sarnaj are_ gene~ally in agreement~with t}Je opinion ex· 
. sociology .!t is to encourag.e m~n to ·live nud act in group. , p~·e~sed by the Bom?ay _Presidency Social RGforms Asso.
Partnershlp~ ~d. compn~1~s. are the order of the day of mat1on, Bombay, whtch 1~ already forw.arded to yo~. 
th~ West. A J~t fanuly IS a co•operation brought into ' ' ' · ' 
eXIs~nce .by .nat.10naL ties. The joint ,family system, a' The Bhagini SamaJ·, ..... 0'm' bay 
chensh~d mstitution of the Hindus, is given a death-blow » 
and H1ndu !deas of sociology are hounde(i out on the pre· 
te~t, of t~e1r being impediments to the progress of the 
Hm<tu somety. 

We, therefore, submit that the present Bill, should not 
be passed into Law .. · · 

Our Committee wishes to inform you that as stated in 
our previous memorandum submitted to the- Select Com
i)'lit~.e, t.~e Bhaglrii Samaj su~porta· the main principles 
of the Hmdu Intestate SuccessiOn Bill. The Samai ·also 
supports the amendments suggested • by various women's 

,____:_._._ ~rgnnis,ations, as. printed on pp. 9 and 10 of the Report of 

R 1 , .the· Jomt· Commitjee 'of the Bill, pubJ.:she~ by the Gov· 
eSOIUtion unanimously ' passed at a public e~~ent. of Indi~ Legislative Assembly Deparlment. The• 
. meeting of the ~itizens of Sa tara ~am pomt we 'IV!sh to emphasise among these amendments 
This Meeting of the citizens of Satara d() hereby resolve IS an eqyal.share for daughter a11d son in both father's and 

tlat the preseut attempt on th~ part of the Government mother's. property. . , · , ' , 
through the specially appointed 'Rao · Committee' to · 
codi~ the Rind~ Law and thereby to change the sacred, 
anc1ent and chenshed trend of the old scriptures on Vedic 
and orthodox customary law of the nation, is unjustifinble 
and most· aggressive and unwarranted. -This Me(ltin" pro
t~t~ tha~ this :rower to amend the present system ~f ad. 
m1rust.rating IImdu I~nw does'"liot -,est in th~ Legislature· 

/ ' """ ·. . . 

'Pte All India Hindu La,w Research ~nd · Reform 
. · ·' . ' Association, Bombay · · 
. ·I a~ ditected to inform you that the above Association, 
fully endot;Jes and supports the opinion submitted by the 
Indian Social Reform ~ssociation on the subj~ct. , · ·, , 



' No. 12. BIEIAB 

Government of Bihar 
i. Tbe opiclobs 'i:eceived by the Provincial Govermn~t 

lOW that .the Dpl is ahead of conservative Hindu opinion 
1 the province. In the 'ranks of the higher officiuls there 
. general support for the principle of tho Dill combined 
ith some doubt as to whether this IS the appto~riate 
me to proceed .with it. Non-Offici&l opinion on the other· 
BDd is rather strongly against the Dill. ' 
2 In the opiniol! of the Pri>vincial Gcver1m1ent. the Dill 
10~Jd be"proceedecl. with. The refo~ is long overdue 
ad it is a, matter iu· which the Government DUlY rightly 
ive· a lead. • 
s. I am a,lso to enclose copies of the minutes recordM by 
~e Hon'ble Judges of the Patna High Court on the provi· 
ions of the Dill together ·.with copies of representative 
pinions received both from official and )lon-official sourc'es. 
4. The Dill watt r~published in English in .the Bihar 

faz~tte, dated the 2n.d Februa,ry ~944. · 

89 .r 
Clq,usc 5.-'l'he word ''dependant'' in the <kscript.ion or' 

~.d~mernted. ~~.in;: Cl()lls I, beud.ng (1) is a m.s$pell.ng for 
' , pendent · 1 btl concct spelling has been given in 
Glass ll. · 

l ' • 
b" U d118~ 7(e).-The small~>bnre given to eocb purcnt com· 

. me With the provision that on th6 deutb of thl:' parent 
any .Property so inherited· shull devolve upon the heirs of 
the tn~state son seems calouh1ted to produce great frug· 
mentation oUhe estnte. . 

. Cla.use 12.-This cl_uuse up pears to hav~ nothing to do 
Wit~ mte~tate successmn and, therefore, appeura to be out 

"1!f place tn the present Dill. . . . . 
, ClauRe 19.-This clause nppeara to me to be objectionable 

on so. many grounds ~hut I have attached a sepurnte note 
on th1s clnuRe. -

lllause 19.-This cluus'e runs as follo;,s:- · 
"19. Murderl[r diaqualified.-A person who commits 

mur~.er or nbets the cbmmission of murder in furtherance 
. of h1s or h~r su?~ession. to.any property shall he ,di•qunli· · 
tied f~m mher1tmR such property; and the inheritance ' 
shall, In such ~ case, pass to the &eir who is next in tbe 
order of ~uccess1on. 

The Hon'ble Ju. dges, Patni High Court · Il:t my opi~ion this clause is open to \'~rv serious ohjeo.' 
t1bt1 on a vanety of ground9 with which I will deal miatim. 

I§ C •. Ckal;teTji, J.-1 adhere to the view whiCh I ex- ~n the explanatory ncte nttnched to tht1 Stntem,eut of 
,te~sed on 4th Augus~ 1942. , · · · ObJeQts, and Reasons ifnted the ~7th l\Iay, 1942 it is stilted 
':I agree with Hon'hle S. B. D. tha~ the Dill doesn't that. thul ~lause.·emb?die11 8 principle of the existing la'l!" 

equire. any comment from the judicial point.of vie~: rest~ng on cons1dernt1ons of publio policy. 
Personally, hO'Wever, 1 am not in favour Of the Dill.. FIT8tly, I nm 'very doubtful whether it is nclvisnbiA to 
H. II. Meredith; J.-I also. "There are two Dills for att~_mpt ~ give statutory form and effect to 11 principle 

•ur opinion. They are both of purely Hindu concern and . restmg on considerations of public policy: • 
• am not in a position to express any opinion beyond tha~ Secondly, I think it is clear that 11 principle resting on 
:enerally speaking I am in favour of the. codification 'of s~ch. considerations should apply equally to all commu~i
:Iiildu Law ... · ' . ' ·. . , ,t1es Irrespective of tace or religion. Even therefore "if it 
B. P .. Sinha, J·.-1 agree to .the principle underlying ~he js ,t.h?ug~t desirable, to give statutory ~ttect to s~ch 8. 

~ill · ·' · • · pitnhtP,Ie, the. stat;ttory provision so made is out of place 
R B. Beevor; J.-I do not wi~h .to offer tiny opinion 'on Itt an- Act which Wlll ap~ly only to one community, 

he general principles which 'should be adoptell in codifying Third!~, the principle, must apply equally in cases of 
he Hindu Law of ··.intestate succession; and w.th one testamentary succession nnd .intestate succession. Suoh a 
1xception (to be mentioned later) in which qqestions of statuto~ prowion is,. therefore, out . of f!lace in nn Act 
:eneral principle arise. 1 will confine myself to matters · whtch will npply qnly to cases of intesfa~ succession. 
1f detail with pe.i:ticular reference' to the ~lrnfting of the . Fourthly, the principle must be applicable equally to !fll 
~ct. · · · ' kmds of property and such a, statutory provision is, there· 

Clause 2(1)(d).T-I have considered the reason given in fore, out of plnce in an · Act from whose porview ~ 
;he report of. the Joinb Committee. for inserting !he words excluded various kinds of property, e.g:, agricultural lund 
'whether he' dies <leaving male ,issue or not", but I am and impartible estates (vide clause 3 of the Bill).· 
mnble to .see )low the iris'ertion of thes~ words will elal'ify · • Fifthly, t~e explanatory note cited above gives the im· 
;he position which remains entirely obscure to me. 1 pression tha.t clause 19 is merely declnratory of the existing 
mggest for consideration that perhaps greater tucidity l~w:- Whatever. d~ub,t th~re mny be re~arding· the exnot 
night \>e ·obtained by defining the cases in which property hmtts of the pnnctple satd to be embodied in the clnuae 
wiH pass by survivorship as opposed to 'inlieritance and in under consideration and whatev~r doubt there' may be as 
lther ·cases such as absolute debottar property which are to t-he exact meaning of this clause, I think I can show 
l:> be excluded from heritable property", ·and then defi· clear I~ that this olause alters. the existing law in important 
oing "heritable property" as meaning and including all . respects. . , · . , 
other property. If, however, the defipition of "heritable The lending case on this subject in Tn<lin ,is· t.he clecision 
property" given in the present Dill is retained, l think _it of the Privy Council in Kench~v.a vrs. Girimallappa (I.L.R. 
should be considered whether it is desirable to add a refer- 48 Bomba~ 569). Therein tbe.Judiciul Committee found 
!nee to the Mithila School of Hindu Law after the words it l,innecessncy to decide whether a. murderer would be 
"Mitakshara School ~f Hindu Law" in .. the illustration to excluded fiom inheritance by the llindu Law but held that 
elau~e 2(1)(d).. the principles of equity, justice and I(Ood conscience eX· 

, . . . . . : 9lude the murderer. They refused to follow the reasoning 
Clause 2(2)(b) ..... It should be, cous1dered wh~thel· there of a certain.Americnn 'Judge and stated: "Statutes regulll-

~a.y be repugnunoy between· this ~ub-c~use &na the pro· t.ing heirship or descent, or giving fore~ to ~-ill~nnd to the 
VlSI~ns of the lndtau Success1o~ ~ct, 1925,. br:_cause devises contained· in wills sboulcl be' read M not intended 
s~ctl?~S 6 to 18 of ·the Indian ~uc~ess10n Act, 192J, · fa~ to affect paramount questions . of public policy or depArt 
Wlthm Part II of that A,ct, nnd sec~IOD: 4 of that Act lays from• well-settled ppnciples of jurisprudence.'\ Tbis 
do.wn that Part It shall not apply ~f the deceased. wa~ 11 . diclium gives, force to my contention th11t it is undesiruble 
Hin_du. Perhaps the effect . des~ed could_ be bette~. to attempt to embody such principles in 11 statutory form. 
:ichteved ·by amendme~t ?£ ~ectton 4 of the India~. S~cce~; I Tlie .r udicial Committee also. stated that. "The English 

on ~ct, 1925, 14~ o~ttmg therefrot;n the word H1~d:U . _ Lnw on this subject is ba~d upon principle. ond is well 
IIIld, if. necessary 1 addmg 1!0 that sectiOn a clause prov1dmg settled.". But thev did not cite nny En"h~h deci~iona 
tha&. sections 5 and 19•shall not apply .if the de~eased was other than In Re. "Houghton (1915 2 CJi." 173) and ths• 
a Hindu, · ' ·Ca5e is cited only for the purpose of distinguishinl\'. it. 

Clause 3.-I suggest that in ~ clause as drafted t~e. . The English casE's down to 1914 were eonRidere<l and 
words' "dying intestate after the commencement of thiS discussed in an article in the Law Quarterly Review, 1914, 
Act" may be construed as referring back to "one go~erned Volume XXX, page 211, under the title "A testator's 
by the Marumakkattayfim, Aliyasantnna·or Nambudn ~aw bounty to hi~ slayer", and the principles are therein ili~- · 
?,f inberit!Ulce". I, therefore, ·suggest. that th~. wor~~ ... cussed and reference is given to the position 11ncler varionq 

dying intestate· after the commencement of this Act foreim codes of law. , I would refer onlv to thp ~nM "in 
should' b!l placed immediately after the wo~~s "P.erson to the Estate. of 'Julian :Bernard Hall" (1914 P.) decided by 
whom this Act .applies" and that"the word any be sub- the CoUrt of Appeal in England, wherein if WAR held that 
stituted for the word, "a" immediately before the words in the npplicntion of the principle there wos ,no distinction 
"person to whom this Act applies". · between murder and man sl!I'Ughter. There appeAT11 to 'be 

• 
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' Iuduj. de« Hug With the applicaGion ?f th~ a great force in the reasoning of Broadway, J. at p~ges 

.no J.""'~1 m ·a ·es of culpaole bouumde uou amounting ~ 109 and 110 of LL.B. 8 Lahore in a passage which waa 
prruc1p e t() c s , f ···d 'th ·· a1 b Abdul Qadir J at p "'~a f th urd~ but m 'vww ot tl.le J ud!Cl\'1 Lowlllltte~ s re erence Cli"" Wl approv Y . , . . age "u o e 
111 ,,, 1\. ~- h Law m' 1 1 J:t 48 Bombay 669 at pa"~ same volume. I also thmk that there lS still great force 
to· tutl J"ll!,'l.IS ' ' ' ' ' 
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5 1 have little doubt th&t the law in Inui~:~. i~ at preseut · in the passage om 1cero qu~ . m a. no e . e ~~port 

the' sime • as in England on. this point. If I ~ corr~o~. of 1;be I:iouse of Lo~ds . deoiSlon, Amic~ble Soc~ety '01'8 • 

. in this view, tl:!e cl.au~e now .under oonsid~ra~1on, ;wllich ~ollund (Fauntle~oy s Case). IV B~g~. N .. S., 1\H-5 
ru;;keo uo Iuention of culpable homiCide I}Ot umounttng to Eu~!Jsh Repo.rts at the foot of page 7o>: ~E!c ~~1'0 me 
Jll\ll'Jer, will produce a radical change. in the· law. . . fu~1t quam s1t acerbum paren~um scelera filior~;~m yo~!lis 

I
. h ·.,_.·ertn1·ned t':ere is no reported deci· . lw; sed hoc praeclt~re leg1bus eompuratu,m est, ut ca~1ta.a 

bo tar as ave as, ~ ' u . . . :lib .. at t l{ · bli dd " siou dlliher in ludia or in. Euglaud d~aling w1th a case of.. ~rorum 81ll1010res I!. ~n es e1pu cae re .. eret. 
a6e'ullieUt either of murder or· mau SlllU)lllter Ol' culpable W~Ch m!ly be translated: . ~he hars}meSS ~£ re.q\.llrlUg the 
humicid~, not amounting to murder except ou~ case te· 1 cr~es of puren~ to. be exp1ated by penalt1es tmposed on 
ported· ,

11 74 P.R.lOO, where· it appears .the principle was their sons certaml~ does not escape me; but t~1s has 
applied in the cuse :of '&n abettor:· . 1 have not seen the cle~r!J ~een esto?l1shed by the laws so th~t affe~tlon for 
origi~al report and taketh~ facts from l.L.R. II.La.h. P.108. their ch!ld,~en m1ght make parents stauncher £ricmls of 
lt must, however, be noted that whatever may be the the State. ; . . . 

'posttiou under some !ore,ign courts it, seems clear that , :r,, th~ref?re, th!n~ . that cluuse 19 should . be Olllltted 
iltJither it} England nor in India bas Wever been suggested from thts Btlluud if ,tIS t~ough.t ~e;essary ~giVe ~tatutory 
that th~ principle of p11.blic policy now in ques.tion )youl.d effect to ~he rule. of. public ~olicy m questio':l• t)u~ should 
apply in any case iu which the person whose· property IS bt~ 4one ~~ a. general Ac~ m a manner Wh1ch wtll avoid 
daimed by an ip.ho:~ritunce did not die as the result .~i~er the obscun~y above mentiOned. . _ 

· of 
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, crinlinal ac~ or an aa~. which would -have been criiiilDal Perha~s 1t was thQught ~eC!l,Ssary to Include claus~ 19 
had tlie person causing' the death been possessed of regal because lt was. thought de~trable to Inake cleat by ~lause 
cap·1city. (The.aO:se in· Re. Houghton, '1915, 2 Ch., .17~, 20 t~at .the ground~ .on ~bich a per~o:q, to. whom _t~e Acn 
which dealt with a case of dea~h cuused hy• a .lunatlll 1s; apphes,· may .be .thsquahfie'd fr~m s?cceed~ng to property 
distinguishable on this gro~nd). . In India, howevet·, a are tp be res~ll)te~ to. those specified m ~e act. I suggest, 
person 'may be guilty of .aqetm~nt. either of murder or however,· that :this .result .can. be aohte!ed by omitting 

·culpJble hori:Ucide not amo~!lting to. murder even though clause 19 and Jnsertmg a prov1so to ~l~use 20 rul)ning as· 
the principal offence is not committed (viile section 116' follows,:- . . . ' . . 
ana other sections- of the Indian Penal Code) .. ~Jlau'se 19 "Provide~ 'that ~?thing in this. section or in ~his Act 

.. of the Bill uow under consideration. disqualifies a person shall·a~ect or restt:ict t~e pperation .of-any. provision of 
who abets the commission of .murder.ln certain ctreum· l~w·or.rule of pubho nolicywhe,reby any person may·be-

. atan~es from inbel'iting, but· -does not make' such a dis·' disqualified from succeeding to prop~rty ot. another person 
qualification.' conditional· on th~ murder actually ·being whose ~eath·was caused by an aet amounting ~o a criminal 
committed. The result will be, if this Bill' ie passed into . offenc~ by reason of ap.y connection wil!h such criminal 
law; that, in the case of persons tG whom this Aot applies, offence. on the part of the -person to bfi.disquali:fied or of 
'should A, the heir of B, instigate c to murder B, then 'A .. II.DY p~rson through whom he or s~e traces his or her rela-

1 wil,l be disqualified. from inheriti11g as an heir of B ev~n · tions~Ip to the deceased.'! . . · .. 
though C' neve.r attempts to murder J?,· and B dies a natural 

-death long after th~ in~tigatio11 in question and after Eai :Bahadur. · Gunendr.a. N.ath Roy, Advocate 
making up the quarrel which formed the motive for such h 
,instigation. T.his Is oertailily a radiCt'il and; 'I think, most · · · D anbad ·. · · · ' ·. · 
undesira~le chimge in the law.' . ' · . . . : l· I am strongly agains~ social legisljation, particularly 

•On the other liand,.clau.se 19 now under discussion limits m a matter concerning Hindu Law whioh vitally affects. 
the application of the principle by the insertion of the the trad!tional. status ~nd position of Htndu ~ai:rply. 1 am 
words "in furthera.nce- 'oi · his· .or '4er succession to ·an: ~!so agatnst ptece-meal l!lgislation on a~t important subject 
property". Nothing in the Privy Council decision in 48 like the o'tie in questio,n. . . ~ • · 
~om. ~75 suggests that there is at present any such liJpita· . 2 .. I'. fuUy realise that it is ex~emely diflioult, if noll 
t10n on the. applicability .. of. the principle in question. . ~poss1ble, to druft a simple code of Hindu Law, but that 

, ~ere,agaip clause 19 appears calt~,nlijted to .effect a chunge IS'!!-o rea~on :W~Y a piece·~e'all~gislation should b~ enaoted 
m the law. . ·. . , . whioh will, m all probability bring about disintegration of 
. Biz~hly, ~e lasp par!! of' clause 19 running · "and the Hindu Society w~ich has survived all storms and windS 
inhe~tance _shall In such a case ·pf.ISs to· the heir who. is . that passed ov~r 1ts hea4 for centuries. ' . 
-!lell.t m. the order of succession" appears ambiguous because, · 8. In· o~d.er to. understand its. main principles, -t~e Bill 
1t provtdes no ~~wer to 11he ques~ion whether £6r the pur· ma!. be ,divtded 1~to. tf.re~ parts1 :tamely:.,.. · ; 
pose of deter=ng sucjl • an heir relationship may be , (1) urufotm codifi!.lat!On. of succession for all Hindus in. 
traced. through the. murderer' or abettor~ T.he Judicial In~~a; . .. · . ' 
Connmt~e of the Privy Counoil in l.L.R. '.\8 Bcimb&y, 569 (~~ ·remo~~l of s~ll ~is~ulillification for inheritance;' and 
h~ld: '!;he murderer should be treated as non-existent (m) abolit1on of hllllt<'ld estates for w:omen: · 
and not.;as. l'lll;e who forms t~e stock for a fresh !ine'of '4. As to (i).namelyi uniformity in the law of succession. 
d'escent · ThiS ma~ m.ean e1ther. that t)le murd~rer is to e.mo~g the ~dus, I am .~£raid, no such result can be, 
.be treated's n.on-ei1stent at the tune the succ~ss1on opens or will be, atta.me,d by this Bill. , · , 
or·at the tilDe. the murder take~ place, 'or alterna~ively, it 5. D~erent s~hools of law ,are in vogue in'd.ifferent pa,;ts
may . mean t~at t~e m~derer 1s .to be treated as if he of . ~di~. ~avmg . regard tci th~ special conditions pre

. nevhr. hart e:nsted m ;wh~eh. case hls .'Children cannot claim yailin~ In different parts of, India, it is not possible, nor is' 
a.a . em .~£ th7 m~dered· man. It was .not· necessary to 1t demable to merge aU the different schools of law into. 
demde. thJS po).Ilt ~ the ~a~e which was before the Privy one. . · • , · • · · 
Coun~il. The Lahore ·High Court has, however, held in . 6. ~s a·matter of'faot; tho'ugh the BiU aims at.un.ifica· 
\L.R. 3 Labore, page 108 and I:L.R. 3 Labore page 242 tion, 1t does not do so. For instance it doe t touCh 
t at the sons of a murderer cannot ~ucce_ed as heirs to th~ .i joint Mitakshara ,famjly, ;where, as ~ well k~o~~ . a eo~ 
prop~l;ty of a ~urdered man. On the other band the· parcener gets by survivorship and n. t b . · · ' 
dec!Blon of the Calcutta High Court reported in 17 Calcutta 7. ·Again, it (the Bill) will not tou~h ~~cl::si~n. da 
;yethklylotes, .page 841 (~ilmil~ah. Mitra 111'8 •. J1tendra 8 •. As to. point No. (ii), namely, remo~al ~£ se:. di:Ouall· 

. ~ !tra) lS a ease m wh1ch. the succession of the · · fication for succession I -regret I cannot t 't q 
. m erer s son ~ the estate of the murde~ed man was . 9. If any sh . to b . • suppor l ... 
.. ~pparently lEICOFsed though his right so to succeed was . taneoUA heir" are~~~ f e gJv~n ~ a ?aughter us a "simul· 
app~n~ly not ,Judicially determined. :10.. • a 0

• o complicat1on IS bound to-arise. . 
If 1t JS cons1dered necessary '6r desirable· to give aiafu· · d t daughter, . if an~ when married, is boimd to. ac1 

tory !orm to the rule of public policy in uestio this . un er 6 pressure and mfluence of her husband and his 
ques'&n should be clearly answered. Iii isq perhan~ un- ~llople; an~ soo:ner or .I.ater! it ·will. lead to a partition of 
~c:ess~ry for me to offer a suggestion as to the !a iD d pro~rties WJ,th the mevttable result not only of intro-
:Which ~~ should be answered~ bu~ I do think thai th y . thcmg strdange":B as co-owners but also as co-residenf.e. of 

. . • , ' . ~re II. e same welling house. It wjll also disturb 'the worshiP 
I 

t I ,, 
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.1 family deity. 1111d. other religious performances und J:iiu,lu fnmily prop~rty involving ultiuluttlly dl~·a•e~ruLiun 

~phs. . . • ' . of the Hindu tioc1ety-a pos!Oibility whirb ~oulJ be cure
H. A daughter should, ill my. opinion,·runk a!ter No. (1) ·fully gunrded against. I do not, bowe,~r, mt~ud thereby 
'class I of the enumerated hem, but before No. (2). ln to be unfuir to the femules of the Hmdu bO~Iet •• who 
her words, her number should be No. (2), of clause l, and should bu\'e sufficient provision mude foi theh· suppo~ 
1
e present numbers (2),' (3) and (4) should be Nos. (3),· and m~>lutenance durhig their life tim11. Tb~ tlql1lu 
) 81ld (5} of class I... : " . . \\'omen's Right to Properly Aot (l\JS7) is, in my op~oiun, 
1.2. As to the third point, namely, abolition of limited 11 .tn .. we in a proper direction, ~llld u uec"ssary ~ 1Ur'~'er 
.totes for women, I am of opillion that a female should f11cilitv. on similur lines should be- vouchsafed. incl•t•lmg 
lt get absolute estate in the property she inhe~its:->-it • withi~ the t·unge of heirs, other females not cov~ml by 
1
ould be a Hindu Woman's limited .estate only. T)le that Act, but without ubolisliing 'the Hindu \\',uu~u·s 
iderlying object of limited estates for women according limited estllte which the Bill under oonsiderat1un r o,,.l5 ·& 
,.Hindu Law. is. to provide,maintenance .for them,. A to do &\\:ay with. I am, therefore, not in fnvour of "the. 
onwn is to enjoy the property" for the ultimate benefit property aequired by a woman by 1inheritant"e, on !•artit.ion, 
' her sons or. other heirs who are· entitled: to conier spiri- in lieu of maintenance, or by plll'chrtse with• hl•r husband's 
181 bllnefit on the departed soul of the person from whom money, being' treated as her stridhan. I nm ulso :•ot in 
16 property comes. , · . . • . . favour of a married girl in a Hindu Society being !,liven. 
18. I also think that apostasy should be. a disquali.fic.ation any share in her parental estate because as a reHllt of the 

1r successions. . · marriage, she ceases to belong to the Gotra of her pnrent.11, · 
14. While I .am for· suitable provision for females, ·and becomes engraft~d to another family where she gll!.t 

rhich every person having property would wish. to 'do, I. a limited interest in the property of her bu~bn11tl nndt.r 
rronaly feel that the • Hindu· idea of succession on the ·certain circumstances according to the low ns it obtn.ine 
asis ~of religious .and seeular responsibility should not. be now. Under the present system of the Hindu Society it 
ghtly brushed aside by votes of a few chosen representa-: is the nat.ural' care ~a ·anxiety of parents of a gi'tf t.o pu• 
ives. If any ·owner wish to dispos.e of his property on: the. her by marriage in a family where she is expected to hr.ve 
ine indicated in the Bill, he ,is quite welcome to do so a rensonable comfort of living and support. H~nce the 
•Y Will; hut. tber~ should be n9 legislative compulsion. prQposnl of gjvihg the married girl a share in her Jl"r•·ntnl 
~et him rems.in the sole master· of the situntion. There . 'property loses its utility. Fur~he!-' it amounts to giving hill' 
:hould be 'no clog on his sentiment or notion. Let his a double sbnre-one in her father's estate and th!.l other in 
:oul, if he dies intesta~e,.t:est in peace. . ' her husband's estate reducing·thereby the son's shnre t.o 

; ·-. __ . _ · , • · • a mini~m. The allotmen~ of a share tq a mnrri··d girl 
. Secretary Bar Association Purulia . " ~s nl~o. bound to _entail a lot ~f litigntion n?d bnd .hlood 

. . . ' . . . ' . . 1mpatnng and ult1ma.tely breaktng the a.ffect1~notE' tlE'!i of 
My !\ss.oclatlon ~s agams~ the _Bill. We find th~t out 'relationship· whi~h otherwise exist in a Hindu·fnmil;v. 

1f the. lS memhPrs of the \.iom':lntt~e, 15 .member~ .found. · On tlw assumption, however, that the sex diR(]1lalifiea
t ~ecess~ry to a~ each .. ~. mmute of d1.ssent; ~his 'facti tion ill the mattet of inheritance should cense, my alfPJllfl• 
!!'Itself IS R suffi01ent ~ntiClSm ·o~ ibe ~ill;; besideS.' we tive view .is thnt ehnnge' or abandonment of reli~ion "brmlii 
m,d that. each .of these mmutes of diss~nt IS quite a-we1~hty ·be. made ·a diR~ualificatio11 to inher:t,mre. Aft~r :nh•ori· 
loc~ment by Itself.. · · , . · tance; if a female hPir decidE'S w s91l h•1· shar·' <n +he 

We endors: the v1e_w of t~ose Hon ble members wb~ h~ve fmmoveable prope1·t;y the male heir should ha ~ivC>n the 
~ecorded. _thetr·. pr~test , agamst the breach of. convent~on · first preference to purchase it .on a reasonable nric!l', . 1nd 
nvo1ved m a.on-~ndu me~bers of the ,Con;umttee votmg the idea of the femnles 1 absolute estnte Rhould r.~ s•.Jhjfct 
>n controvers.utl pomts .of :)I1~du La~ wbtch ts. the perso~al ' to this 'restric:tion, that a femnie 'mny hn>e ~n ahRolnte • 
l~w ofth~ Hi~dus, so 1nextr~eably mtxed up mth the S?Cial. estate, only when there is no son, son's Ron. or 0 srn of a. 
.ife o! tlia H~ndus that.· ev.en. 'the grea.test non-Hmdu 'llon's son, consi~tent with the idea. of !he Hinrlu ;:•iciotv, 
PIJ:D~1ts of Hmdu ~aw as 1t 1s .sho!Jld not venture any tq keep .as· far as practicable, the npclett~ of th f:11nily . 
Jpmton .as. t~ th~ !3-m~u .Law as 1t .. shaul~ be. .Therefo~e. •. proper!~· intact.. , . . ' 
lihe maJOrity. opm10n 9£ jibe . comm1ttee 1s. merely. a ·m1~- · -'---

nomer, · .,i · · . ·. · · • ~ bl £ :1 d. ' . Darbhanga 'Bar Assoc.iation 
· Apart'fro~ the· fact that the Bill has misera y ru e •. • • 
in efft.:;ting its principal aim of evolying .a uniform statute .. We bave gi;c~ t)lis Bill our mo~t· anxious' considurati,;n 
for all tqe Hindus 'in :the country' the Bill is . open to and we regret to say that we. do not find oursek,es in agr•JC· 
serio.us · critieism · ill various ·matters of details, some of ment either with its fDDdamentals which we ho~d" as ant.i
which ~ave been so . ably, poillted out ill some of t~e; .Hindu J;roni the Sbasbtric point of view arld unbencfiuilll 
minutes of di~sent and· it would be usele~s wastage m and il)eq'uitable from the poillt of view of the Hindu Com
these days of paper economy to make out' 11 long list .of the · · munity as a whole or its details which disclose many defect.s 
others. To mention· ool:v' <ine, the Hon'ble' members have ·of qraftsmanship making' the one part inconsistent- with tho 
laid down in: the. Bill that no :widow shall be deprived of other or at least likely to prove most contentious and sure · 
her right to Sl,lcceed to the husband's estate on the ground to piDDge the community .~to a vortex of insensate litif;.a· 
of unchastity unless· there js . a finding of. unchastity by a tions by the uprooting of the Hindu Law as we know it and 
hompetent court during the life time of the husband in an substituting in its place a revolutionary code to be writt•,n 
action brought by the husband .. We admire the an.:riety up and brought illto 'operation by piecemeal legisl:ttiun . 
~~ the. Legislator~ to save th~ ha,pless widow from the:. undertaken by an as\embly from which large nmnb~r. of 
cruelty 'an<f harassment of unfounded allegations of un· '.people's accredited representatives are absent and at a 
chastity, brpught • by unscrupulous kinsmen of t~e de.cea~ed time when SO my provinces are beillg ruled by ordiMDf OS 
husband, but we cannot admire their lack of nnagmatJon .and the coUDtry 1is passillg .through a very critical tirne 
'in prescribillg :for the mortified husband a •double ·dose of brought on by Fascist, invasion and political deadlock in- · 
xnortifjcation ill· forcilla him to wash dirty linehs in ,tbe side the country and cannot therefore be fu a mood tO give 
public; Slllvecy of the "woman to the .man is b~;~d enough; this Bill a due consideration which it would have' given bad 
but slavery of the man to the woman is worse: · it come ill 11 more peac(\fuland normal period. ~ur reasons 
'Finally, 'we fall to understand·why the le~siators are so 1for, the above observation- disapproving the ill are a.~ 

anxious to codify on,ly 6ne branch of the Hindlj. Law even follow's :~ . . . . 
before they have any coae ill the. ·embryo fpr the 'Other (1) Th~ Bill is unpopular and there is no chance o! its ' 
branches of the Hilldu Law, particularly when they are ' smooth working. . Of the 18 members of the .Joint Com
~ttedly.aware of the fact that some o~her. brlllicbes .are . m1ttee, 16 have given their nqteil of dissent as appear from 

· llltimately uonuected with the branch whtc)l lS the subJect.. ~be asterisk marks shewn' against their names.· • Th~ public 
lllatter of the present Bill:. . · ·. , opinion is still more strong against it lind if a refmndum 

• f ·- • . be taken'we make no doubt that. the spo,nsors of t!.l's Bill 
'··.District Judge of Manbhum -Singhbhuin · elln ~ave no c~ance of succeediag iii any elec.tion fo11t;?t. on 

' I' . 'th th 1 I B . association and am not in the ISSUe of this Bill. Personal Law rooted m the religiOUS 
:fa agrefe tWih . B'lle ocalal Th ·Bill if passed into law sentiment.s of a nation does not dese),'Ve to be drastienlly 
,;vllo~. 0 e .. 1 hat · . e. . 

8
' eff~ct on the Hind~ altered without an opportuhlty having ·been offered to the 

"' ID my op1ruon ave a perrucJOU b ff d th ·b to th · • · d tb 
tociety; . I~ will lead .to fra~ent~tion of. the corpll8 of ,the people to e a ecte · ere ~ expose · ell' VJew s an e 
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on!; way provided by democracy for expression of view~ on pure form and as theY, took it in weaken~d' ;nd dilu~d con. 
such vital matters touching the very structure of ~ s~mfty dition so they were excluded· from inheritance on accolltlt 
'is election -l!nd we therefore oppose this Bill as fhni!JOS a · of their above incapacity. · 
surprise upon the Hindu. Community. ~he. sponsor~ (•f The ·correct view about the position' of women. u6der 
t~ Bill·must get their authority to revolutibmse the Hm.~u Hindu Law is not what Dr. Jolley, Mll'Xmuller ·ana Dr 
Law in· the manner they seel1 to ~e tested a.ndproved 1n Mitter.-have said but whut is stated in Vynvahar :Prakash 
an election, in the absence of '\Yiuch the Bil~ .cannot b.e . part. of Vir Mitrodaya and· that view is that. women arp 
sure of its not being an outrage upon the rehgJO\JS ~nt1· generally excluded from inheritance but to this general rule 
ments of ~he Hindus. : " · · . . · • . there are many exooptions specifically named in the .Smriti~-

(2) 'l:he Bill is anti-shashtric in its. provis10ns and. t~e qnd other books of Dhnrmshashtra .. In light of this har
llrguments given in support of the VIC~ th~t the . v 781~ monising interpretation there is no nec~ssity to fight for an 
literature does not exclude women fro!ll m~entflnc~ IS ~llo· absolute proposition thnt .women are excluded from i.nheri
ginal and fo~ed. The Nirukt and ~m~ersy1 ~a.mh1t11 c11~d tance altogether:• To this extent there is perfect agre•. 
at page 2 of "the report of the Jomt Comr~uttee ·Arc d1n· ment between the auth.ors of Vir Mitro~ayu and Dr. Jolley, 
missed on the grounds that they have not been referred · Maxmuller and Dr. l\(1tter, but there 1s at the same time 
w or relied up(ln by suhsequen~ writers 80 tpey should l,e a fundamental difference .. between the vil!w of the Jatte; 
de~med uot tO .have an~ bearing on inheritanee. ~~ is di~- .scholars and VirMitro~aya and that is where they say that 
cult to follow the logic, of this argument. Au~~~nt:v. plam the V,edas do not enjmn exclusion of womf.n from inherit· 
pnd clear cannot be discarded becaqse. ~Qme wnters. d1d '.lOt llllCe at all. None. of the two rivBl absolute propositions 
refer to _them. Very lik~ly the p~s1t1on w~s umverau~ly about women's rights to int.rodnce is correet. Neither 

, aacepted arid they snw no purpose tn labourmg that pomt women, are exclu~ed ft'Q~f! inherit.m1ce wi~hout exception 
ann collecting an exhaustive commentary ?n the ~arne:· · npt .. are women g1ven )lmversnl nght of mheritanee )ike 

The ''lluot!ltion from ·Tnitteraya . ~a~luta. (Vf-5-B) ;md man. The correct positiol} i~ thnt wornen are generally 
Satputh Brahman (IV-4-2-13) are 'dts~mssed w1th the CQm· e~cludE~d from inherita.nce and on this general rule eXCilp· 
ment~that they refer· to Some s11c~~ce .and. m~uns cnly tiona are engrafted whJCh can be colleeted from Shashtras: 
exclusion of worren from the partlclplltt<ln m thf: Some · It _woul~ be untrue t~ try to seek support of our pro
Juice 'arid in support of this Dr· Jolley • Maxmuller and Dr· gress1ve vtews from shastras even wHere .none• exists. •To . 
Mitter have been cited. But with great respco1; to these do so ~ould be to give up the tru~ scientifie spirit of research 
writers it. may be pointed out that they hnve .borr?wed without 'll'hich truth can never be reached: ,.Let us take the 
'their opinion e~pressed above from ohe' Shri Churan Vtdya· shnstras as we find them without giviria them an:v ·colour-
rnunya who was 8 commentator on Parasar ~mriti but the · f a1 · d h d "·a · 
'-tter view has been considered in Vyavahar 'Praltnsh (Vir mg 0 our person Vl.ews. an t en eel ll, ;with our eyes .,. . . k open ~nd WLthout an;v J!lus1on abo11t the, pos1tion in shm;tr89 

Mitrodaya) at P. 517 ,(Cb.oukllmbha series) and its ~uistu e as to what legislation we m·e. gqing to have for ourselves. 

elf~~o~e direct a11th~rity from theVeda'its~lf. be n~eded. We plead fQr facing the facts boldly. · 
to show that women were exclulled from inheritance, 1 · (3) We h11ve said in our prefntorv observation that the 
need cite bellow the following from Rigveda :- : Bill is self-inconsis.tent. · It ·start's. with the object of 

To female agnntes ( :;i!llit ) the son is to give no y1ro· maki.n~ women' rrbsolu~e owners, but it incorporates the 
perty because they are me~J,nt to be semen bearer (of othPrs). prov1ston that women mheritin" from husbands and father 

. !The Smritis are full of siokns excluding ,women from. w~ not constitute proposita a~d that the· p~operties after 
inheritance' and if they-be considered·as the orthodox view their death~ will pass not {o their Stridhau heirs but to the 
is, .to be trae and authoritat.\ve interpretation 1)£ the Vedas, heirs of ~he husbands and the fathers.and in all other cases 

· then the mean.ing .of ·the Veda about this pqint is al~o 11ot to their own Stridhan heirs. It is not clear as to why tliis 
m·doubt. coming as they do from Rishis who are acknow· limited discrimination .has been recommended. ·what is 

. ledged to be adepts in Vedas which are writtell· in such a ~0 happen when th~ .women inherit 11s a mother and ther~ 
difficult language that they are not easily comprehensible HI n daughter-in·law living in the family? To . oust f.he 
to those who are., not. adepts. ' One pc:~int morn about latter as t~ the present provision of the ·Bill does is to rob th\l 

· Taitterya Samhite. · Peter to ~ay ~e Paul. Again there is ~he possibility of the 
The a~gument of Dr. Jolley, Mittra, s~d ¥nxmulle~ is . m~ther dlsposmg of t?e whole Ptoperty or re-marrying nnd 

. 'that the Mantra quoted above relates to the exclusion of gmng out of the fRil)ily and leaving the p.o;Jr daughter-in· 
women Jxom participation in Some Juice, but this 'is not law or any other female, of ~he family unprovided .. 
correct because women are not exclwled from taking Some 4. The insllanoes. o(sueh injustices ·are n~mer~us but 
JuicBt. For example, ,Some iaf.£avourite drink of Indrani, they. have not been exhal!Stivety enumerated and the Bill 

, . the .~nsort o~ ~dra and tho ~ame is offered to her in all · ~e~wr~s recasting . throughout ,to safeguard against such 
sacnfices. S1m1la,rly Usha, wife of the God Sun is .also IUJI!Shces. , · · . . 

'. offered Some Juice. It being so the above intel'J)retation >5. Women have bee~ gio;ren the right of inheritanc.e b~h 
that women a.re excluded from participation in Some Juice in the family of her futher along ~ith her brother and jp 
cannot hold ~~~~r. . . · . 1 . ' ~he family of her husband with .her sons. This is :ot inak

The. followmg ~antra~ frOm R1gveda. wovld s4ov.: that !ng h?r at par with men but is definitely uttin her OJ} ·a 
the w1ve~ of gods .were mvoked to ~ce1ve t4e offenng l•f supel'IOr level apart frorn the fragmentati~n of g state and 
Some::;. _ • . . •. · 1 ,. ,, '· • • disturbance of family harmon that ma ve ,e often be 

We mVJte Indram (w~fe of Ind1:a), BDft!TmUI, (l''!fc nf . ?illlsed by. it ·It would be ~fortunate yif w~ slirrendat 
:arun) and Agneyee (w1fe :of Agm) ·to. take t~e J111Ce vf Judgment to the clamour of tlt section, be it even· of the 

o;ethandfto eonfer ~~spenty o~ _us. ·. . fair sex. We must not allow feminism to be carried top 
. o o you (Aswtm) alofJg w1th ,Agm, Indr~, Bartm, far. · · . · • 

· B1shnu nnd the Adityas and the Rudr11 and 1lsha .(Wife of · 6 A t · d ' 
the Sua) and the Su_. n drink so' 

016 
· · th.'·· -#,.P11°~ alsty' IS ~dn eh no ground for disq~alill.catjon ~nd~r 

· • IS .01 IS 881 t t th 't' ' d t 
. The plain ~aning of that ma!ltra of ~aitteraya Snmhita of 1850 ~hould not b a . e ,post. ~on g~•n.e under the Ac. 
18 that women could not take pure Some Juice a.s it provt>d go' d th A t ef gl8ven _up. But has there been ~ny 
too rf 1 rt' f th · ·d · · "'10 un er e c 0 1 50P We are of opin' thllt the 

powe. ~ a. ]lO 10n or . em n~ so the go~.~ ').nxious ground ~ost under. the Act 1850 b · · lOll . 
to send thell' Wives to Heaven making the ghee a thunder· w · · . , .

6 reco~~ed. That A~ 
bolt struck Some which became enfeebled and the juice ~:se!!~:f<\~~ ;;.vdur the Chr:~t1an Mtsslon.aries, at. the 
thllll. made weak was taken by women. That is to sav to f I · . 10

• u commumt~ .. In absenee of rec1pro· 
reduce strength of Some Juice w make it fit for wo~en en~ aws m other ~ster co.mm11mtJes _of India the Act of 

r it. was dilu.teq. with gbee but women did take it without 18.l0. or ~a r~tention of Its provisions in this BllJ i8 ~ 
-doubt 'in this adulterated .form. '!'he above interpretation ~efinh~\h1: ~gam~t the very struc"ture of the Hindu Society 
. is fully supported by the transla-tion ~ven of the ab~ve 10 wl 1~ 0 es :W1ll be created for leakage of the property 
mantra by Dr. Keith illl!arva.rd Odental Series Vo) 19 T n;gu.~ Y froT.~ tt~· fold to ~h~~ fold of other religious com· 
· Sambita. . . . · · , · · . mum les. at ls .why there is good force in the objection 

Book IV oo VII P. 543, Lines 26 to 82. . · expressed from ~mm1y q~~ers that non-Hindus should no>t 
Therefore ~he simile is used that as women were found te all<t:~ to Slt,as CO)llml~tse ~ntrusted with the .. codifica; 

oo b.e weak and not capable o( taking Some Juice in. its h~:. · . ndu Law lest. liin.d\1 mterest may 11ufler at thell 

1. 
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1: Te us it seems that there are stronger .reasons ~or the • 'l'he second object of the bill is to remove sex disqunli~ 
Bill not being enncted. They may be summed up in the ficution by which Hindu women ·in generu.l have been pre· 
fact that the various provinces constitute separate entities eluded from inheriting properties in various parts of India. 
with power to legislate for their own people qnd in different. With this object the daughters' have been m111le heirs 
provinces different systems of Hindu Law prevail arising sirriultnneously with sons and. some altogether knew heirs, 
out of their peculiar customs nnd conditions .. The Central as yet unknown to Hindu Lnw, have been introduced Ill 

'Legislature should not encroach upon the ·provincial fieloi section 5 of the Bill. The femules have also bc~n given 
of legislnMon especially with one whlch affects tbe very absolute right over the properties. ' · 
fctundution of the H.ndu Society. . I- In this connection 'r~l>renca has been rvnde to a text of 

s: For t.he above reasons we oppo~e this'Bill and pltllld Juimini and with the observation that .much of the Vedic 
that efforts ~rt oodificntion .sho.uld be postponed to more •literature· is lost, it'hns 'b,een said that Vedns did not pro
normul period. ' t · · ' hibit the inheritance of properties by women. But this fact. 

has been examined in the note of dissen~ giv(ln by M:r. 

''
District Judge of Darbhan.ga . . · P~ N. Sapru and to certaia other members of the Joint Com· 

mittee. There is a text in th~ Nnrnd, quoted in the report 
I· do not f~el myself competent to express any consi4ered of the joint com.n1ittee itself, which very expressly states 

'opinion on the proposed legislation, nor iri my vjew could · that ,a daughter cannot inherit a share in the presence of a 
any ovfuion be ventured without presumption on lhe sub· son. : Moreover institute of Yagyabalkya and· other amritis 

. ject by anyone who has· not made a pflbfound study of .and commentaries which are the principal sources of Hindu 
Hindu Law and Vedic 'literature, I· enclose however for Law have eicplained and elaborated. the law on the authority 
consideration· a: copy of the lengthy notes on the .subject of,and from the basic principles of the Vedus. There ean 
submitted b:y Babu Govind Saran, S)lbardfu.ate Judge, bo no doubt that these smritis and commentaries allowed 
Darbhanga .and the :Q.istriet ;Bar ·A~s~~iation, while . ~ak·. very limited right of inheritance to·women which ha'Ve been 
ing it clear that !'accept no respons1bihty for the op1n1ous recogmsed by courts. So the smritis and commentaries 

'therein expressed. One point strikes me after perubat of · · being based upqn the Vedas themselves, it cannot 'be said 
these notes, and that is that under the proposed legisla- that frori1 the Vedas there was no llmiotion of the limit~d 
tion females will apparently be given prefe~ential rights right of· inheritance which the women enjoy at present. 
pver male heirs, as they will ·inherit from their husbands' But apart from this, it is essential to look to the. consti· 
as well as from their parents' side. This ap.pears to b.o tution of the Hindu Society itself. .In Hindu S~eiety the 
anoma)ous position and is bound to' creat~ b1tter oppos1· family from _.the remoted time · was essentially constitu.ted 
tion. On general grounds, the. present abnormal tun':8 1 of lineal descendllllts and collaterals in the Male liM. 

· seem unpropitious for revoluti~nary legislation o~ th1s The daughters , nfter marriage are completely engrafted in 
-nature. ,It is' significant, that no less, th~n 16 out of .thfl · the family' of their. ·husbands, Mfer marriage ·they are 
18 members of the Joint Committee pave recorded notes t>f entir~ly cut oft from the family of their p11rents and coose 
dissent.· · - · to have ai!y kind of moral or social obligation towards them. 
'· Nex~ sons have a very 'high and, important place in 

The Subordi~ate Judge of Darbhanga · Hindu\ social system and there is a very strong religious 
. ' . ' be)ief which is still too· deeply rooted that no father. cnn 

Th~ bill brings in If quite ~evolutiot!ary ·change and .cut'! ,attain ~o heaven unless he has a son to offer the pindns and 
at the very root of the :fu!:tdame?ta.l p~inciples. on whieh the perfot·m the essential rites prescribed by the shnstras .. , Jn 
law of.successiont among the Hmdus IS based. 011$ of the this st~e of belief and constitution of the family it can 
objects of the biU appears to 'be to 'abolish the' several . har9lv be j{tstifie4. t9 make the daughters who huve no 
systems of the law .of 'Succession obtainiilg under diffe'rent moral or social obligation towards the parents simultanClOtH 
schools .ot Hindu Law, namely,. Mitakshara; Day~rbhag anQ. heirs along with sons. . · . , . , . 
1-~ay~kh arid other minor lac.~ laws, at;td .P~ovW:e· 8 ,~0?'1" Next the Hindu Law .of succession is· connected moe~ 
mon Ia w of intestate' success1on · for all Hmdus m British . essentially "~Yith religion and religious belief· nnd Dayabhirg 
In'dia · • • . · · ~ . · · . ' · · · ' · Law of succession is frankly. based o.n the theory of spirituaJ 

But In& is ·a vast country. ·The people iu the differ~nl _ben~t by the offer of the pindas. In Mit1.1kshnra' s;yst<lit\ 
part· of the coun~?' differ wid~ly ·in' man~er.s, cus'tom.~, theoretically propinquity. gpverns .succession. But ·here 
Views sentiments nnd ways of life. So the differences,,,, also. religi9qs efficacy has important place and in many 
law i~-the.different localities !lave, sprung up by quite a,. 'details it is tlii~ priQciple of religious efficacy which deter· 
natm·a!' process of 'growth and develo~men~ o~ .accoun,t of· · inines the order of succession even under. the Mitakshnra 
the differences in mann.ers, customs, Views, sentiments and . system. So it is true that a body of radical reformers have 
ways ofJife. Therefore it ,will not b~ o.dvisa-ble-and proper fnyoured the intrqduction of .the large body, of the female 
to enforce a r,igid unifc/rmity ·i? Ia~ over ·the w~ole count~y ·heirs proposed in the bill which i& incomplete violation of 
which-' will be in complete ViolatiOn of the differ~n7es· !n , 'the essential religious principles upon whicp the Hindu Lmv 
culture, ways of life, mllllners and. customs obtamlng m of suecession is. b!i~ed. But' in the bulk of the society 
'differene'locali1iies.~ In this connection I quot~ he~e thE . the religious' beliefs • are as yet mo deeply rooted. The 
view of t)le celebra~ed .Jurist Mayne on ~he cod I~ catiOn ?f re,voluti6nary changes can by no tneans bring satisfaction 
Hindu Law, "He says~the a~!l of ~ll'ucles has .passP.d 'in• the Hindu SocietY. as a whole and it willl!ot be desir· 
ana I hardly expect to· see a. code of l;Imdu ~aw w~ch can · able to introduce .those revolutionary changes agmnRt thll 
give equal satisfaction to the trader and agr1culturJsts, ~Le ·~ views, sentiments and religious beliefs, still ~oo deeply 
Punjabi and the Beng~rli and Pa~dit~.of Benares, of Rame· · roqted in the bulle of the Hindu Society. . . 

' ~hwaram, of Amri~sar and of Poona.. · . · · . · , ·. Next e:mong the. Hindus the field. of j;he prohibited decree 
, Next the. bill itself ma:kes exception ~ case of ngrlcu~· ilf mamage .is ·ver:y large. Hence, for· example in: th 
. tral lands and Hindu eo: parcenary and ~~ has been pro- Mohamm~dan community, where . marrilrge of cousin is 
vld~d in. the bill that the !IOmlted law Will not appl7 ~ · allo~ed, 1t ?ecomes possible to retain the property 1n the 
them. ·In Hindu· co-parc,enary the p~operty, descen.d~ m · famil;Y by mter. marrying cousins. But among . Rind us 
theory by -survivor~hip, but in eft~ct .and subst~~~ ·th. 1.11 a m~mage between-cousin is strictly prohibited and no malt 

.law of succession and this success1o~ by the exceptiOn ~ro· ~mdu can marry· a cousin sister in tpe family howevBr 
, vided i~ the bill WiU continue .to be gove~ed by the exlst- , dista.nt.ly removed. in degree. As ll consequence the intro-

ing Jaw· of Lineal' descent in the Male lme and the ,pro- .. ducb~n. ~f the large body of. the femal~ heirs will result in 
per~ will not p~ss into the h~nds of f~mal.es and several. the diVl.slOn ~nd fragment~ti~~ of the properties and COijl• 
heirl(as proposed in the ,bill. The stmie. will be the cas~, plete d1srupt1o~ of the fll1llllte~ a~ong the Hindus th11t 

'with the agriculturaJlands. The re.sult will'be. th~t. among .. ow~ed ~ropert1es an~ occup~ed . 1mportant ·position in' 
Hindus there will be a total confusiOn of multifanous laws s'lmety. In effect the mtroduction of the large body of the 
of' succession' <Jiago~ally 'opposed. to. ea~h .other in fund:r females an? ot~er s~ultaneous heirs~ mean nothing b·ul 
mental T?rinciples, one -h!lsed jltrictly o~ h~eal descen.t.~ an econom1c rum of the wh?le of the Hmdu.community. 
main line, governing the agricultura~ lan~s and ~he Hm~u. . Ne~t ~e f~males a~cording to the .l~ws proposed in .the 
co:Pa;cenary and. another .systel)l. with d1~gonally. oppos1t~ blllwlll1hhent properties from the ~ami!y of their husbands 
prmciples ·governing ot}ter propert1es. a~d m:roducmg there . as well .as· ~om . the famJI~ of. the11. parents, whereas the 

. the large set of females· and. other herrs · qm~ opposed to· ·sons- will ~hent properties. only 111 the family of hir 
lineal dese.ent in the .Male line. t · parents. This can hardly ~P. Jllst. 

. I . . . 
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· l · al consequences .of the· (1). Codifi~ation of Hi~du Law as suggested by the Biu· 

.So \'s result ~~ the. extreJ!le ~f!Cuecessiou is based some · introduced for the purposa will make revolutionary changes 
pl)iuciples on wh1ch Hmdu Law 0 But much of tliat hard- iii the principles of Hindu ~ociety. The entire link ~f 
llll~·d.h.p had resulted to 7wetd by Hindu Law of inheri· social order and peaceful rel!!_tions of H\udu families eatab. 
ship has already beef :~~ 10~8 1~29 Hindu women'~ right Jished by age-long traditions based. ow Shnstric- principles 
tunce Amen~f'ent £ 1~37 a~d 198s' So the spec in! cases will be seriously disturbed. It will apply to British Indi~ 

• t~ Proper,ty ct .0. 't'es rna be easily removed by alone but t)1e Hindus have tbelr relations in Native SLaU>8 
of h~rdsh 1p t~d 1ni:; ~ije bill ~8 proposed is too radical ·as well, the4eT~re there will be no unifoqnity of law in the 
~pecml legiS attOn. el violates the fundamental pr:nciples Hindu Society in different countrtes. , • . 
m natur~.a~d :o~leJ taw is based. Tlus legislntiun can· • (2) Departure fro111: the. established' customs and law of 
upou "!'' 10 .t fe ti 

1~ ~0 the Hindu society. As 1.1 whole it · S~ccess)on followed by ~i~erent · ~amilies according til 
n~!r give sa tiS ac 0 

1 t" econ· omic ruin of the Hindu dtfl'6rent Schools of law will Immensely a~ect the peaceful 
will ulso mean a comp e ~ · I' · f Hind 1 ' d' h · d n£u • · t Th 1 islation lis proposed ;s not desirable. . IVIng· o us ea mg e aos an co SIOll. 
commuw Y· • e eg --- .. . ·J3) As regards .Succes~io~ it introdu~es ingredients <•f 

· '· ' H' d M. h S bha Ranchi. ~!ohnmmadan Law und Indian SuccessiOn Act which are 
· ;ill u a ~ a ' the 11~811.-6 of this quite foreign to" Hindu Society,· and -llindu families cannot 
· . The local Hmdu 81l'bhn

1
l:'l 0bPP

11
°86d Pto, . t P intr~uce fm• conl(eniently adopt it for they are ·riot based on an:v texts 

Bill into Law, because t us 1_ • pro ose. o · t d't' • , · · . • • 
· d 1 t' hanges in the matters of sue· · or m 1 1008

· - • · - · reQclung an revo u tm;tary c . . 'd tO . . · · · (4) Apostasy should l}e made a bar to inheritance under 
'cession of the'Hind\ls. We are not oppose :Pdros;~r've the'Hindu lnw • . . . . . 

' teDdencies 'manifested in various walks ,.!>f, Htil u :t ~ m · · 
soeial ~oform ardently ndvoc!lted by women s orgnr~1sBt1on. · ' ~ sr _ 

; We also think that enough aec~rity shpuld b~ _prov1dod for Bar Association, Muzauarpur 
.. the maintenllnce and comfort in life of·Hmdu·wom~n. We l;nve the'honour to state that the majority'of the 

, We considet that the present lnw as ame!lded by the Hindd members of our association is against. the Bill. Their 
women's rights to Property Act 1937, is quite sufficient f~r ·main objections are based, upon the following reasons, viz.: 
the purpose and no further changes ure .necessury or 1desu- 1. That th.is bill ii enacted into law'will open a.very wide 
able., To adm'tt every do.ught~r. to share in t,he mo,•eo.?lP. ' gate of litig_~ttion and yroperties possessed by the_ me.mb~t~ 
property of the 'father. will be introducing something whiCh of the Hindu community, will crumb~ into places. 'Mo~t 

•. i~ foreign to ·the ideals and organisation of tht: Hirtd(l of the diffict~lties·would arise because daughters fnllrried in 
· society. It will disrupt the i!Thal Hindu 'Family syst~m i:a different families will not be v-ery much interested in tQe 

which 11 daughter imn\edintely on her marriuge enters .the . properties ipherttcd from· their father, hence sueli properties 
husband's farpily and gets nil the riglit.s nnd privilege~ iri will generally pass to.str~ngers and there would be so f.lluch , 
all matters of domestic economy and has also very· often a · disruption that whole family properties may be w11sted· in 
voice in the management of property. Hitherto mnrrjngc Jit.ig:rtfon. We -ha~ the experience of the amendments of 1 
is ·aenernlly the onjy career for Hindu girls nnd hy virtue Hindu ~aw by Act 2 of 1929 .. It is only .the scheming 
of ~arriage they get full interest in the affairs und pro· . persons 'who get the' transfer of the proper~ies from the 
perties of the husband's family. Very often girls are daughters, sister,s, daughters' daughter either for price or 

· ' married lit distant places and to legally 'give them a shn~e . for no price, nn~ put up litigations. · · .:.. ' · 
in the father's immoveable property· will1lause ~· gre!lt deal 2. That the ·social structure of the . Hindus and. the 
<>f difficulty in management of such properj;y from distance. system of marriage 1 is widely· different from the memb\)rS. 

. 'l'he natural result. in many cases,, we apprehend, wiJl b~ of other · communit,y hence the introduction .of simulta-

. -that the daughter will sell away her sh!ll'e in her fathar's. n~ous heirs and giving absolute right to the females. would 
property and tum it intq money which, will be very .ensily ·be'revolutionising the entire social ·~tru!lture by stroke of 
-s<tt.umdered .. Thus .the pr.o~erty may pnss to the strnngers. pen for which the so0iety is not prepared:. ' · · . 

~: 'l'he daughter after marriage h.ns hPr natural place in her· · 8. In Behnr; the bulk of th~ properties possessed by the . 
husband house and as: she gradually becomes ,mother of individuals or families are either. Zamindari properties or 
ehildroo arid, a matron ,in her qwn house, her interest at the' KMhtkari lnnds. · The, zamindari properties also consists. 
place of her. father genernlly fades 11way. It is the .so11 .of mostly .of~agricultural lands. Since the bill does not 
who bas to live. and carry on at hia father's place; the clearly lay down whethe» the agricultural land includes 
traditions oLthe family and has nil the·burden to bear. 'It ·only lmshtJmri land or they include also zap1indari lands 

. is proper therefore that he should have means to b~ar thu hence most of the- litigation will crop . up owing to thi• , 
responsibility which falls oti his shotj14er.a on the futher's vngnctiess. If the

1
.Bill is to b~ enact.ed thfs point should 

. death. He has to support all tbe,dependents and niaintnin "be mnrle clear. ' . · ' · 
the honour an4 traditions ob the family. • · According to '. · 4. The simult~W.eous deyolution of the property and rules 
Hindu ideals the proper place. for. the .woman is the l}omCi' · of devolution frrimed for the said devolution ·will create 
and her highest duty is rearing up ofl children and, love and frngmentation and w.ill be the. source of a very large ulim· 
obedience to her husband. The matagemelit of· prCJper.ty . her of litigation~. , · • , . · . . , · 
is ~est .left to males for which by 'life and exped~nce th~:l. · . ,...___:__ . 1 · 

are emmently fitted. . , • M t'h • B A-' · t·. · 
'Besides these, the proposed bill·if passed into law will . . O 1 art, . ar .n;:sSOCla lO.n 

- introduce a new class of needless litigation by reasons of . ' .The Bill is injurious to the Hindu society in gen~ral. 
COI\lpliention and difficulties in pr!l<lticnl life. · And this , The Hindu ~on_ception of sodlo,Llaw is that it never emana~

·. will be ruinous to many Hindi! families who have already ed ,from leg.isla~ive body or king, and the law was·conceiyed 
.. known to their great cost ·the evils of litigation and do not , as embodymg the customs and prn-ctices. that led tq the 

want that such new complications as have a. tendeMY. to . higl.1es't benefit. to the sosiety,.. The whole struc.ture of 
, increase litigatftm betw~en th~ members of the samb rainily society is bnsed on such law, and the result is that•it is the 

should ;be introduced to disturb the society: ·, onl:y race that snrvived the. longest in the world·. 1 
' 

.. ~~ece-meal ~odifi~ation also· being Ulidesirnbl~ , in our . 'fhe distr!bution ~f prope!ty to· daughters will disturb' 
optmon the ent.tr!) bill s~oul~ be dropped.. 1 the econom1c solidarity of society. A daughter mar~ied at 

- . a distance purt ofotlie country will necessarily. sell awlrJ her 
'. • .Bar Library, Bhagalpur~ 1 1 . shnre t.hereby . weakening the .. economic strength o\,her 

The Bill' As59ciation ik of opinion that the :am to amend' father's family. . . . . . · . 
and codify the Hindu Law 'rl.'lating to inttJstnte succession . The suggested chll.l).ge strikes at the root of the Hindu 
should not be passed into law as it is inexpedient · and' ide~ of social structure ... ' The attempt to bring Hindu 
'harmful in the interest of Hindu Society. in' as n!Uch as it Ind~a on the level of European custom and,pr~dtiee is simply 

· . entails unrlecessary and harmful division of property and lud1~ro.us. ' The European system prevailing at J.ll'eseht in 
·tlie consequent d~sintegration of Hjndu Soeiety. that country 11as practically destroyed home .!i£e and this 

idea is contrndictory .to the ideal of HiDdu India. To try to 
imitnte this ideal .is to commit suic)ide for the Hindus. .... · B11,r ,Association. Arrah · 

I h&ve the hono)ll' to oppose the Bill for codification -of 
Hindu Law on the following grounds on behaU of. the Bar 
· Association. · · · ·· · . 

I ' • • 

The property inherited _by a dimgliter will. never be~efit 
h~r but would swell the fund of the·father-in-law in most 
cases,. an~ the object of the reform ia bound t9 fail ttl'king 

/ 
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into con~iderution the special mentnlity of Hindu' women. 
b oaunot be denied that the immitation of European custom· 

·in the preswt tim~ by som\l girls has done and is doi!tg 

I 

In cl<lvae 7 (d).'-Tbe uumurried d11ughter deserv'es a pre· 
ferential treatment vis-a..via the. nmrr.ed duughter. The 
l?tter h~s _nddititmal expecl?tions of enrichment from rele.· 
t~ves ncq111red by mnrr;nge. ·Th .... equality of their 'rcspeo· 
t1ve shnres in th~ fnthds estute is not o fuir ollocut.icn. 

much burm to the Hindu sOciety, · . · ' 
~~ 'i 

CQnhpissi~ner o{ the Pa.tna. DiviSion . 
"I am personally in •.favour. of codification of Hindu 

Lnw anti o~ giving rights of inheritance to wo'meu. · 1 am, 
however,. extremelY. doubtful if a highly controversial 
me!lllure of this kind should be taken up in war ti!Ue and 
1 think it would be better to' spend the. next few years in 
drafting proposals fol' codifying all branch~ of Hindu Lsw 
which should ultimately be considered us a whole by 'the 
Centl'ai ,L"egislature- after tlie nex~ elections:· ' 

In elauas 20.-Whether. apostasy should be added as a 
disqunlificution or not n~cd to be 'co•l~itll.>rt•d s~riuu~ly. 
~oluntary abundonmoot of the religion results in' segrega· 
tlon_ from the parents' f~~cm:ly. As the Dill muinly nfft~ct'l 
the .sepnrnte property of the deceased in the nllocntion of 
the ~hnl'l!s in the e~hrte left by him,. soiue nllownnre !night 
be mnde for the state of hiR feelings fpr ti perBon wbon tho 
former W>IS alive. Con\'t'l:..ion to ~ome other religion tnkes 
pbr.P more often u!(nin<~ the wishe~ ()(· the pnrents and 
ot.her members of· the· fnmily, S10 it/ would he fair if 

Patna.illgh Court Bar. Association .. -. . 'W~stus~ enlilils a pnrtinl if not total disability in matte~ 
. d! mher1tance. . . · · 

' The ·reCommendation of the Joint Comntittee ~s to the · · ' · 
rlesirnbil\ty of "~~suscitating the Hindu Law GommiMee" ' 
for ~xpediting the formulation ahd ·enactment of the pro- . :J3al" Association, Saran 
jectP.d Complete Hindu- Code, deserves to be adopted in • The aforesnid hili is \nt".!Jnded to mneliorate th& g~neral 
riaht Mr~t. There is ns· much need for codifiMtion of ooudition of Hindu Women subjected to disabilities due to 
th~ ~ther branches of the f!.indl\ Law as for the proposed ·misreading of the original vedic t+>xts nnd conclusions drnwn 
brnnc~ af intestate succession. -1'-nd ·the sooner it is und~r· therefrom by Courts of Law. There is a School of Jurists 
tnken, the better it would be for achieving a 'uniformity or which holds th,at women are 'incompetent to iub~rit noo 
ul)ity of Law in conformity with the inherent 'Hindu 'Unity that• they should not be given absolute estate in prop~rty 
in the religious pllms. , · · , · . inherited by them or received 'by them on• partition. To 

The· <Various arguments in favour of putting off this Bill- 'the original scheme of .the M;itnkshnra school of Hindu Law 
'a·ltf,)gether or at least to, postpone the oper!ltion .oi the "13\11 · ~he' t~eory of limited estate was unlmown. Every property 
~fter pass~ge ,into law· are inspired more by sentimental mher1ted by. a woman was considered to be her Stridhan. 
grounds than by .practical considerations. ~t. any time the It devolved p.ot 'Upon the heirs of the last mtJie. holuP.r. but' 
codification would be a. job for .the expertg and_ however upon her own heirs.. .But the lpng chain of law luid down 
$bnorma,l the time may be1 they oon Q~ put on to this t!!llk by ~ou~ts has e~tirely changed the original scherue and . 
without much difficulty. Once it is admitted, that codifi· has m 1ts pluce, u;ttroduped the theory of limited e~tato in 
cation 'is ~~desirable, then there is no justificatio'lltfor keep.. property received by Hindu women by inheritnpce or parti- . 
ing in abeyance for an indefinite period, the first instalment tion. · It is '1\jth a vie11'r to' remove this conflict that .the 
of the ·exhaustive Code·w·~ have in.view. 

1 
• · author of.tht~:Bm has made this attempt t6 nmend 11nd 

Insplte of the much' talked of religious sanctiQn. behind co.dify .~th~ Hindu Law in matters of inheritance .. Th8 
the exis'ting lnw; the Hindu warneR ha-Ve had ·DO.l'~Mon to, preseu~ B!ll_ has in~roduced a number o.f important changes 
feel t.oo hnppy about their di&quali!Jcations in ·m~tters of m the dom~m of I_lmdu ~aw of: intestnt.e succession: Close 
su'cce,ssion and inheritance. This l3ill seeks to remove all and unalyt1c readmg of 1ts provi~ions ut oncl' unfolds ,,be 
such se.x-disqunlifications, which is the. mqst salutary aspect ~ood infentions d'f the author of the BilL Its mnirt feature 
Qf the Bill and as such it should receive ·the warm support ·IS to formulate one law of inheritance for all Hindus of· 
of aU ·who hllVe genuine regards for the .real. interest o£ British India. To spenk of Hindu• Fnity without 11 unity 
their mothers and sisters. . . of law of inheritance is a misnomer. There ie a school of 
'Whatever may b'e the f_orce of the conflicting Sui:tskrit th.inkers which. islo~posed to an;v ~hnnge in the schllme of 

texts, propounding the rule that "women cannot and shall · H1~du L.n'." of ~nhenta~ce on the ground that the;e is some 
not inherit'' such an unreasonable feature of thll law of tbmg rehg1ou~ ~~ the Hmdu Law and any change mtroduced 
inheritance ~annat possiblY." be sustained in modern till).PS. 

1 
~h~rein will tantam':l~nt to a _chang_e .in ~eligion. ll.ut t~is 

Tho~e who maintain t'Qat 'Hindu ;L~w is unchangeable by IS no a~gu~eut ~h1ch h~s 1t~ ongm 10 m~ntal m~~tJa. 
any human institution mu~t be .absolutely blind to the. They thm~ hke th1s ns t~e1r mmd refusfs to _a1ve dee~ 1~t~> 
in~irect modification of the law effectea .day to day. by a. r.my move .mtended to brmg about a refol'IJ.) m th~ e~st.1~g· 
series o£, judicial deci~ions of the British Courts of I."UI: state ol tbmgs' , . , .. 
time. Th~ unchapgeabi!ity of Law in a progre.ssive society Another feature pf this Bill iS that it; maluls an attempt 
is a pure Iagal fiction. . . . · . · · to remove the disabilities of Hindu women in the matter of 
·Coming: to :the provisiaris of the Bill it must however be . inheritance .. It is only by "' freak of nature that "A" is 

~~aid .that there sre scope.s for i~proveme~~-~n the actua1. bo~ a rna~ an? "B" a woman; The humnn ngen~y works 
wor1mgs. here and there m t,he .li~ht of cr111~S~· .an,d sug· . umforml:y. m e1ther eas.e. ·There seems to be no ju~tifica
gestlons·thnt may be offered by mterest~d tnd1v1duals or tiQn why ."A'' should be vested.with all thut human mind 

. groups. . . . · .· .• '• • . ' · · . . ~a;v conceive ()f and ''B" should be subjected to as many· 

I
. In claulle I (3) tte~e should be a pos1hve enumeration disadvantages as pQssi'ble. Impartial parents al\vayR treat 
or the various class~s of persons to· whom the Act would , their cliildren' equally with a uniform eye irrespective of 

, apply, something like what Mulla does in S. 6 cif his their (Children's) sex, . ' . 
"~~nciple.s of Hindu Law". at. ~P· 5 and 6 of t~e 9th \ This Bill has recei~ed .'B most warm support from . all 
ed1t1on of the same. The B1lL as it ~tands, mal\es 1t open women or"anisations of India wd this is one of the most 

. to challenge '_an~ judicial decision whether a particular cogent gro"unds by which this Bill should be supported by 
' perso~ ij; _or is1 not.. ~o be. governed by t4e prop~s~d. ~ct. · all. • . ~· . . ·, ':' , . · , · 
Thus~~ might re~ult man. uuneces.sary nmount 0~ hti¥~ti~ns 'fhe Joint. Committee ·has considered the· original Bill 
for th1s d~fe~t · 10 th; B1ll; B'!!s1des, the appllcablhty or most .thoro11ghly and after a threadbare discussion of l:III its· 
nnv other mCI,depce of the pr?po~ed Ac~, sh~uld not b~ l_eft · provisions bas moulded .it in its present shape. ':(here ,is a 
!{) be determm:d by ·any thmg, contamed .m .the eXJS~mg generel tendency of revolution in ever~ avocation of humnn · 
Law.. It is des1rable that t.he Code should be self-suffiment life, and so this revolution in the l11w of inh~ritmice as 
~ud comprehensive by itself; , administered by Hindu code is not unnatural and untimely. 

r In clausa ·5 class 1 (4).-Daughter's• daughter is given a The present 'bill. is giving to~indu women the les~t that 
right to inherit as a class l heir~ _~I.ttwould be more con, can be given to them under the .existing circumstanCP.g, 

, sistent with her present status under the existing LO'W, if" More revolutionary measures may come into being as time 
she is givim a place in class II. . advances. . . · 

In clause .7 (e),.-Th~ aiVided soU'standsl in the same • 
; fo~tir:ig with the undivided son enjoying· equal shares of i!Je District Judge of Shahaba.d 

deceased father's estnte. The undivided· son ·des~rves a · 
. larger share because of his·continuous attachment~to·the There .is" doubtless considerable Jocal oppaaitl'on to the 

lather. · • · · provisions oi the Code giving a. sb~ in the inheritance t~ 

l 
·. 
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the qaughiers, 'bu~ I am in full a~reeme~t ~it\ the /t 
osed measure. It. redresses the. mequlllity ,Jn .t e ~ a us 

., ~£ female~ undar the Hiltdu Law r,t& rcgu;ds mhet•Jtance 
tnd is expected to reduce litig~;~tion ~o a cqnsJderp,ble extent. 

1 I 1 ·---
0 

·:-I 
~--~~-~~-~~~~--~---~~ 

family a~ henae the Prape~ ' 
remains m tbe family. 8J I 

· No: 13......:ce~tral Provinces and Berar · 
Government, Ce~tral P~ovfuces andBer~r,. 

'rbe Provincial Government, while approving· o( t)le 
rinciple of .codification,, would •prefer. to. off?r no other 

~omments, b~lieviug the subject-matter essenttally ,one for 
Hindu' opinion to settle. ~ . · ~ · 

·· 2. Enclosed is 'a precis of opmtons recetved together 
with thirteen complete opinions. ' 

(· 

. ' 

· that is not the oaae. with t~ 1 
Hindu girls.. 'l'he provilio 

1 a. The Bill ns 11mended by the Joint. Committee w~s 
. published in English on the 14th .January: 1944 and 1n · · 

, Hindi and Marathi on the 17th ¥arch 1944 m ~he G~ze.e 

· in tlje Bill disable the UU: 
agnate& to diaobarge all rq. 
poneibilities devolving 

011 them. The property aum· 
in with the daughtera·in.:: 
would n~t form part of pal. 
.rilineal family . propmy, AI 
. apoataoy or unahaatity WcuJd 
neither divest women· of their 
ownership in the . property 

1 female heir having a Kua~ 
of a .lower caste or even 

1 
Chr~ian or Mobamtnadan 
paramour . may insist 011 olaiming. residence· . in tbe 
family .poaae. Lega~irlg 
marriages betwaen l)lersollll ot 
different castes w;ould hybr;. 
dize Hindu ~oiety, Tho bar 
of . in~eritanoe in cJ,.use 18 
baa bee11. made 4lugatory by 
the proviso The majOrity of 
tho. Committee desire thai 
apostacy should be a bar w 
inheritan' o but that opinion 
is ignored. · Proposed changtll 
in the Jaw of inheritanoe ez, 
poae f~males to greater danger, 

. 

of the Central ·Provinces and Berar,.. · · 

.. 
~~ '} Name ·siE 
Ql9 
og 1 .:z; 

·' 

eecy,, Dist. Kanya 
Kubia Sabba, Bila'a-

N. A •. 

. pill'. 
\ I 

• ,. 

( 

I •' 

·/. 

,'\ I' 

'D.B.li:.V.Br~a.·. N. A. 

., 

.. 
I 

.. I 

... 

' .. 
' 

-· ; ·' ' 

I 

' 
.. 

... . 
zi., B •. Paraude N. A. 

I ·; 
., 

' 
I 

-

•' • 
I 

' ' 

i 

,'' 

" ·' 

Substance 
' ., 

: 
kprinted pamphlet prot· at-

ing nga•nat modiflcation of 
Hindu lawa. Objects to the 
eroation of simultaneou• heirs 
to giving WO!n8fl. abaolute 
rights of · ownereh!K; Fears 

en ·~hat the danger wom 
being taken away by miJ. 
crll8llte would be augmen · 
Complaixla that apostaay do 
not bill' ·Inheritance, that t 
condition of an , effeotiv 
d·;aree to disinherit a wife 
the. ground of adultery re 
m9ves a wholesome cheok 

tea. 
ee 
he 
e 

on 

I ' 

Mr. ·B. D. Katbale, 
Advooat;if1'Nagpnr., 

Dr. D. W. Katbale. 
LL, D., iagpur. 

0, 

N. 

N, 

and that the righta given 
eprueea and thei,r progeny o 
interrash marriages WI 

~ ' I r .. Mr; Dhohle, E. A. c.; · o. 
'II B&Jaghet. 

gradually hybridize the tndi 

A. 

I 

F. 

Submits ~ prin!ed pamphlet 
dealing with all pointe in 
detail and making 1111ggestiona, 
and conaluding that this i• 
not tho proper time to deal 
with Hindu ;Law. ·' , 

Submit!!. a treatise dealing 
with the subject fully, oritiois· 
ing the propoaals and conalu· 
ding that the CodtJ oontaiol 

Nation and would ruin it, 

· no rom-it but many defootl 
. and the Hindus will not gel 

any beneflt from it so .they 
, should throw it in the wate11 
of Yamuna immediataly: 

·Proi!I'essivo end in l<eep ng 
with the advanced times. 
Drafted very carefully. 

Public Proaeoutor, 0. A. Proposed provision~ instead : The Bill makes the Ia w
0 

· Balaghat.. , of achievins unity will in· rigid 'and will deprjl·e th 
H•nnus of their Jaw aa a p 
sone.l Jaw. capable of bein 

troduoe ~adical changes in th& 
ar· Society.f,•r which it is not ai 

g . 1111 prepared. The framers of rarried· wherever they ma 
go. It Ia unwise to make o y 'I 'the Bill forget that tbt Hindu 

ne , . , . Society is base I on. patrilineal Jaw for the whole of Indi 
This at tempt divests sever a. family frolll the V edio time& 

al · Giving . absolute estate to heir• and deprives them wit 
out justification of• the ri&'h h· women will lead to disruption 

te l>f the propflfty. Apostao)' they ha,·e enjoyed for 
turiee pa~ PropoBBI• ce1k muSt be made ~ !lisqualiflaa-

to ' 'lion for inherite,nce. : · make a daughter a sim 
tan•oue heir with the son ul· . Mr. Dearaa, Pleader, . N. A. Dividing property into so 

will Balllghat. mtiny shares and into different result in , 'fragmentation 
estates, ' Double .inheritan of families is not in the intelll6t 

' 
1 of the state. The stage• has 

not come to give absolute 
ce 
on plac,s a daughter in a pnaiti 

·.of greater advantage. T be 
obange of doing away WI 

the limited est ate .taken by 
)'oman 1a · to be depreoa 

'th Mr. Rai Sbancla 
a ·Prasad, Pleadf!f; 

~:, ·BaJ.a~at. ·Proviso ·to cl•use 18 is ' 
pra'oticablo. . Tbia is not 
proper time to enect au 
OOntl"O'Ilflfcial • me111111re, 

the 
oha. 

·A 
pamphlet is ·enclosed a'.tpOSJ 
the defaota in the Bill in 

'ng Mr. Bhadang, Pleader 
itll K~li: various clauaea. 

Such oodiflc11tion w.;., ne 
ask• d for. • It removes 

Vflf 
the 

divine 'Sanction fl'Oin the Ia w. 
The Bill is inconsistent ~ 
Shrutia 1111 .well· as Smriti 
The propoa•d . measures 

ith ea. 
do 

not justify oodlflaation, S 
:lieae.meallegislatiQn is 

viB&.b)e,' CreatiOli of a 

·,~· 

.. 

'N •. F. 
estate to women. · . 

In· general, agreement Wtth 
the sponsor of the BPI save 
the following poitlta. Apas· 
taey should be a disqualifio~o 
tion to· aucceed and daughtel'll 
should not· be eimultanoolll 
heire.· · · 

N. A. · Thoroughly against codilie&-
' t\on ·of the Htndu Ll'w,_ Ill 

the m~dern tendenoy of the 
'1\'orldJs not to codify '&'!Ill 
far as poaaible. Against 
giving any more rigbta til 

olasQ of eimultaneous h 
baa given the Jaw Of inh 

uch 
not 
big 
eire 
eri· 
ter. 

-:. women thai!. wbat arj! iilre&dul~ 
given.. The widow abo c 
have no pnwer to ada!W 
Malo may adopt 11 daughter'' 
or. sister's. . 'aon. Suggeetl 
minor suggeationa seation b' 

\ section. . ' . . 
Mr. C,handa, Advocate, :N; ' A. CoiiStitution and Jleraonna ta!lre a non-Hinilu ·oharao 

R•ght of maintenance 0 
with the. life of ·the' 

eaaea 
person 

' Khamgao~. ,· '. of the preeent Assembly Jaolr 
. pnpulv rvpresentation to th• 
fullest extent, maintained and leaves 

prop'erty 'llllimpared, but 
~ant of a share . auta awa; 

:t: J?igby, J. 

if a Blico and reduaea the pro 
permanently. Moha 
girls pr~erably . D!BITY in 

~ Bo.,J.,·. 
the Pollook, ,)', - I, 

,,· } 

o; · F. - Nwliher of eimultaneon 

0 .. · F; 

heirs is too laige. Off~ 
some further auggeetiona ~ 
the clauaes. · 

See no objeetioil. 
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uef Ju•tice 0. 

tstriet. and SeBB. 0. 
Judge, Nagpur. . 
!strict and . Sees. · 0. 
Judge, -.yardhe. · 

i.lltrict and Seas. 0. 
'Judge, Juhbulpore. 
' . 

' I Bar ' Assoeiation, · N, 
JubbUipofl!, ' 

Distt. . and Seas. 
Judge,.Akola, 
~ 

Bar i\srooiation, 
Akola. 

I· 

o. 

'i 

'·· 

N. 

Madura, Esq., 'sub· o. 
Judge, Drug •. 

Dwarkanath Tiwalli, N. 
Esq., Pleader, Drug. 
I 

J 
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• 
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Favours gen81'11ily. There The Hou'blo M'.r • N. 
is nothing rapuanant to tbo G. S. Gup~ Drug. 
principle of tho Hindu Law 
Ill aUooting tlhares to sons, 
grandsons, widows, etc. An 
unmarried daughter is entitled 
to a quarter of a son's abate. 
Does not agree to give share 
to the married· or widowed · · 
daughter. In pr inc!ple there 
is no objection to ahso· 
lute ri$ht bt iDg given to 
women. 

Any meaeure to clori!y and 
codify Bind11 Law is a(\van· 

. •' 

A. Agroei generally witli lh'6 
1 

above. l'otolly llgllin»• 
giving rights to daughtete. 
'l'hat won't boootit tbe 
daughtsra also, •• they 
would lind it • dinloult to 
manago tho property in· 
herited from the father, Her 
hlll!hand's share would alao 
be diminished ao he has to 
divide. with . Aif aiste"" 
l'rofenr the total abolition 
of the joint Hilldu frunily, 
The bill is most intrieats 
and cumbrous and will lead 

tageous. · . . 
F. In general agreement wi\h Mr. Jba,'' Pleader, . N. 

the Bill.' 1 Drug, 

to much litigation. 

tic!~rw fu~c:':!~eg::~ A. 

A. Codification not ·desirable 
nor opportune. . Only move
ables be partitioned to ·WO· 
men • and then they 'may 
exercise absolute right . over 
,them. • An apostate should 
not be entitled ~o inherit. 

A,. Majority of judges , con· Public Meeting', Drtig. · N. 
Ks~a!~·· rleader, N. suited were opposed to the 

measure. Apostaoy must be 
a disqualification.· Change 
in the matter of eucce511ion by 

,I women should be gradual. ._ 
F. . Partly approves of with the • • • 

following qualifications 
{1) Conversion to .non-Hiniin 
religion should be made a bar 
to inheritance, (2) Estates 

· inherited by woman should 
be limited . to her life time, 
(3) Married daughter& should 
be excluded from inheri~ing. 

.. ~· ~ 'The Bill is re'•olutionary' Gokhale, 'Esq., N. 
and makes serious il1roads l'~eader, Khandwa. 
on the structure of thP Hindu 
Law . as · understood · by. Public · Prosecutor, 0. 
millions ot'people. Does no~ · .Khandwa. 
think that a common law of 
inheritanoe applicable to all 
HiDdus will be conducive to 

.• solidarity. Does not '!ike 
the principle of simultaneous Gtipta; Esq.,, Ad· N. 
succession .of several heirs. vocate., .Kbandwa. 
The basic idea of the Hindu 
system' is that .th~ ·propertY,· 
should not go Mt of the 
family; Mohammedan Law , . 
cannot serve as a guide ; 
amongst them alsd>' in· the 
rural areas notions· cf Hindu '• 

Law' are.1tevalent. The idea l!lujumde.r, Esq., N. 
of ]lettering women's posi-. ' Pleader; B~han~ur. 
tion . apears · attractive . but 
is fraught with sever,AI dan- Mr. Thakur, BilQspur • . N. 

A. geTbe Bill results ,in frag. 
mrntation of property, JDakes 
calculation of shares veeyo 

. complex, makes in inr?nd ,in 
the present system of mher1t. 
anee as understood by millions 
of Hindus and in gfneral not 

N • 

A. 
F. 

A.· 

tho reoognised priDciplea of 
Hindu Law •. It makee 
execution of will almosi 
uniwnally nooll088olj' in the 
case of the iUit\l: ate 1111l811011' 
and will ent.lil great hard,· 
ship on them. . • . ; ' 
Protests, · 

1 In favour of 111nendmen\ 
1lodification of the Hindu Law, 
Suggests some modillcations. 
Agnatic relationship should 
be to tbe 14th degree. The 
departure from the e:risting 
law regatding · the widows 
of the Gotraj Se.pind is un• 
called for. , Lis\ of enu. 
me rated llein sbould' lie· 
enlarged. . The present. per· 
son11l law of the Hindua is 
being abolished. This change 
is not ~onvenient. , 

Objects to absolute right to · 
11 woman and share to merried 
daughtera. ' · : · 

F. Nothmg is ol\jeotionable 
• . except lihe definition of Stri· 

dhan ·ond absolute powor 
giving · to a woman. . :,This 

A .. 

A. 

F. 
. .... 

A. 

· right of alienation is ropugna.nt 
to the estalllished principlea. 

Objects to codiflcati(\n• 
List of enumerated heirs and 
distribution of shil.rc.s ara. 
foreign to the Hindu. Law • 
Objects to d11u~hter1s ~hare 
and absolute right of ~a 
woman. Think& ~t the · 
de~nition of Stridhau is too 
wide. 

Time is moat .inopportune. 
This legislation sh'ould be. 
shelved. 

High time •hat tho Hindu 
Code be enacted embodying· 
the agreed views of the High 

·Courts and, PrivY . COuncils. 
This Bill meets the damand, · 
reniovl"' the diaabilities of 
the women, considers · the' 
c.laims of the rem9t:est he.ir&' 
iudiciously: 

Protest., euitfd to tbe rural popu!'ation.. Distt. & Nagar Hindu 
.Ab.olute es\;ate of women not ' Sabha, Bhandara. \ . 
desirable. I . · 1 < ' Bar Association, N. ~. The Bill doo!J away with 

F. Seeks to carry further the Bhandara., the time honoured law, givea 
· reformative ideas. Eome ' a death blow to tha join\ 

points lJlBY . be made xnore · ' Hindu family. Absolute 
specific and clearer e. g. fellow .. right to women and COI'IIMI'" 
student' in section 10 or Hindu 1 quent alienation· of propert;v 
roarrying· out of· the Hindu I objectionable. The time II 
fold in section 17. It will be inopportune. 
a matter for copgratule.lion Mr. Harane, HosJiang. N, A. Codi6cation . withou\ a 
for Hindu womanhood' if tbe abad. demand is un,illl!t. Principle · 
Bill suceerds. 1 • of simultaneoul! inheritance ill 

A. . Interpf!ltation of the origi· foroigxu Absolute right tO 
nal texte of the Dharma women objectionable. Provi&o 
Shastras by leamed judges ' to the rule regarding an 
'is one thing, a stray amend· unchaste wife is revolting tO 

j!enttol~:"tecF.4 .~:' m~~ Mrs. ·It: Tambe, N. A.· thjn~=~rn~t with 
scheme· to . wipe off 

1 
the Nagpur• the provisions. ·Thinks that 

Shastrao and. give. , their . adoption' ehould be totally 
sacred place to an 'enact· abolished or at any rate one 
mont is totally 'repugnani; unifonn form ehould be 
'to a Hindu ; D' oreover time , . 1 allowed. 
is not suitable. Conferring Col.,SirK.·V.Kukde, N., F. Religion should be .com· 
absolute ·estate on women Nagpur. pletely dilloroed from • 
will lead .. to . great ruin. citi•en 's civio or political 
Simultaneous inheritance righUI. Replies to the variOUII 

, to daughters will lead to - objections. Thinks tha~ ~ 
disruption. and disintegra· . · • ' llh'!ul!i be disinherit.ance Oil 
tion.: , . __ _:....,.._.__......:__-+---chang...;;...::;;.e.:o.:.f ;,:ro.::lig~:!;';;;on.;;:_-__ .,.. 

~--~~~~~~~~~ 
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3, 

-
Kriltm& 
'Ghu.le, 
_Nagpur • .' 

Shastri 
·• Esq~ 

N. .A,. eo'dit'ying HJn4u · Law :Mr. Cbitnavia, Betul. N. 
through thll · Legislative 

A. The provis'ion alloWing to 
take prope~y simultanOII.I)y 
and aocordLUg to . 8plle.ifleil 
~will. bring about. rapid 
diaintegrat10n. of the fl1lllii.J 
property. l 

.,. 

• Aaeembly ae oonatituted at 
present ia repjlgn&nt to a. 
Hindu mlnd. · Absolute right. 
to woman would disrupt the 
family rela~ions. The _divi; ' :Mr. s. B. Gokbale, N. 
aiOil proposed ia oombroue. · Plllllder, Amraoti, 
Eoonomio llide ia ignored- by 
permitting fragment~tion ~r ~ 
property. The Code 18 appli· 
ollble to tbe British India 
only and . the relatione bet· 
ween Hindus residing ineido • 
and out of · British India. 
would be affpoted, . Opposes ' 

I 

\ 

: 

•, 

A. Transformed the · lnoou 
Law beyond l'eCOgnitioD. 
Canno~ support the provieio111 
l'l'gardmg women !s inberitenee 
The -Bill is unpeoesary · aoJ 

· unjust. It makes the veat 
maj~rity abiding by t~e old 

Mr. M.·N. Cbitnavia, N. · 
pieoomeo.l coclitloatiob. . 

A. · Society eboul1 march w1th 
· the times and yet retain. ita 
fundamental chara.oter. The, 

. 
l 

• lew to execute wills. It q 
doubtful whether the Bill itn· 
proves the. position of tb, 
1unmarried daughter. Pro. 
vision to clauso 18 makes the 
cll\llae nugatory, The Bill 
should be reject•d. 

Nagper. • 

'• Distt. B~ Aseooia-. N. 
' 'tion,.Nagper., 

'• 

Pando, Esq., Pleador, N. 
Akola. . 

Athalye, Esq., 'N. 
· ., A,dvocate, . Akola. 

., 
Thaker, Esq., M.L.A., · N, 

l'leader & .Hony. r Magistrate, 1\kot.l 
Bar~ ¥sociation, N. 

· Baaim. 
,I ' ' 

, ¥idtherde!W', Advo· N. 
1_ .cate, Baaim. 

Diatriot and • Sessions 0.· 
.. Judge, Amraoti 

and Additional Dis· 
trict Judge;' 

I. 

(Jha' District 
Co~~eotmal. 

N, 

_Jain Sabh&, Darw~ N. 

Jain Reaearch lliati- N. 
'tute, Y eotmal 

.. . 
Dr. Baldeo · Prasad N. 

Misra, M.A., LL.B., 
Raipur. 

·Bhamtiya Hindu N. 
~Dharma Misaion, 

Danrba. 

\ 

Bill fai1B 1 short of tbie test. Publio Meeting by 
It destroys the farp1ly system Varnaaluan:i Swa. 
and loade to fragmentation o£ raj Sangh, Amraoti. 
the family estates. · 

A • .' The Bill is e.g .!net the whole 
structure of Hindu civilization 
and oulture, and is ltntimely 
and. unneoesW;v. · 'Position-· of 

. women in .the list of euooes
. eion eaeritlee ,righta of more' 

deserving males. Changes 
and innovations regarding the' 

' rights of women are repug· 
wmt to the <l.'ules baaed . on 
Shastras. , ' ' 

A! · Inform that Bengal, Bihar 

R. B. G. P • .Taiswo~ 
Advocate;· E;oshang· 
abad, . 

. I 

Rai Sahib B. Chatter. 
jee, Advocate, Ho· 
ahangabaq. 

qpd Orissa · Governments 
SUIM!OBted postponement of the 
disOW!sion till after the war, 
and variou8 bodies adopted-

' similllr ,.,aolu,tions .. Requests •, • 
that it should be postponed. 

,A. Against piecemeal legisle.-
tion., Finds no justification 
to, some 'changes and opposes .1 
them.· · 1 . 

F.• , lt1 complete favour ·, of 
oodi~g but against; pieoe· 
meal legialation. Suggests 
that in oase fixed series heirs Swtan · · Dharma 
are alive the widow should Sebha lllld ·Hindu 
take a limited estate, • Sabha, Hosbllllge,. · 

'rile Bill knookiJ out tb& . bad. 
main fundamental principles ,;· 1- • · 

A. 

oftheHindu Law. . Mr. Shyama Cbaran 
A. The Bill be not enacted as Dube, Pleader; Nar· 

law, as it ia fundamentally singhwr. 
op~s~ to~t~e letter and spirit Mr. N. R. Kelae, 
of• the Hindu Law and eul· Advocate, Bards. 
ture. It, ie \viae to defer suob Mr. R. D. Chaube, 
piecemeal legielation, ·· Exolu- Pleader, Herda.'. 
aion o( .Hindlteubjecite of the 

· Indian StateS would Ol'l'ate 
innumerable dil!lculties. Abo. 
lition of the limited estato 
of • women is highly detri 
mental. 

.. 
'I 

N. 

; 

'. 

N. 

N. 

N. 

N. 

N. 

N. 

.Time inopp()l'tun~. The Dr, Moonje and Prin- N. 
Bill ia not complete in iteelf cipal · Kayande, : 

A. 

As agricultural land and the Naaik. 
Joint property ia left. out 
there· w~uld be practioally 
very little propetty to be 
taken notice of.. · 

' F. Objeote to olauae 17 as it 
atends.. Suggests. that dis 
tinction between provided And 
unprovided daughters should 

. 

A.. 

A.. 

F. 

A .. 

F. 

A. 

· Detrimental to . the batt 
interest of the Hindus olld 
against the· injunctions. or 
tho Sbaatras, Uneodifl· d pro. 
viaions have worked eatisfao. 
torily eo far with the ~. 
vantage of edjustability, 
The Bill will disintegrate the ' 
joint family eyatem; Frag. 
mo ntetion of estates '·will 
seriously affec~ the Bindq 
.oommunity. It is inopPortune, 

.Inopportune, Obi' eta to 
piecemee.l !Pgislation and 
v?~us points in the pro. 
VIS ton. 

Deserves hearty- support. 
!Dowry evil will be countEred 
to a greater exl ent. Society 
l•as not disintegrated owing to 
tire 6imultanlous succession 
in oth!U' communities. 
C' one~lide.ted hill codifying 
the oth~r departments bf 
the Hindu Law is required, 
and a greater enquiry of the 
public opinion necessary· 
S"ggests improvement in 
clause 13 B (1). · . · 

Legislative interference in 
the laws of Bir dqs is "undesir
able, and .mem bore supporting 
the Bill have not got the eanc. 
tion of the electorate. ' 
Ap~roves •. 

Strongly opposed the . Bill 
as it is not a.t aU neo-ry, 

Definition of " agnilt.es " ia 
def<otive, Suggeets amend· 

· mont in the 1>rder qf sucoes-
8ion. Fears that fragmenta
tion of the heritage and' 

1 destruction of ~be joint family 
'Will be the result. Mekl!fl 

• various other sugg&Stions. · 
A. No need for the ooditlcation 

of the Hir.du · Law, 1'he · 
personal lew, of the Hindus 
a• ould not be changed. The 
m811811l'8 ie raactionery and 
the balanced consideratian of 
the SBllle is not · possible in 
these days; Opposed to .. 
the proviaioris of inheritanc! 
of women. Unchastity and 
apost.ac:y ' should . bo disqualifl· 
eation in inl eritance. · 

.. ~o:::t~t~~=~ R. a .. Wamanmo 
shou'id not ·be a.ffected and. Wadagaonkar, Neg· 
-that.. persons· married under p_ur. 
special marriage· Act should 

N. , A, : . OI?pos d to simultaneous suo· 
oeBSlon and. consequent frag· 
menta ion: of . the · pro pert~. 

, A p(\Staey must be a . disquali• 
tlcation ,in inheritance. be governed by thia Act. '· 

1 A.. &-riously interferes with the Gowrl:Shanker Tiwari, N, 
joint family system. "' B.A., LL.B., 

A. Prote~~te against such an Saugor. 
enactment and against taking 
the Jaine aa Hindus. · · 

J,.i Jains should not he tak~n 
as :Hindus. · Dreeticl changes 
in the Bill have no sanction 
in the Vedic o~ Jain Serip
tures •. 

F. , Codification ie a welcOme Mr. Sand', Advocate, N. 
move, but right of inheritance . Saugor, · 
to women deservee oareful 
scrutiny. 

Lays empbatio protest 
against the Bill. 

A. 

... 
·,- I (. .. ~ \•. 

A. 

A. 

Legialativ11 Assembly is in· 
C<\mpetent to legiabl.te • in 
r~ot of religious matters. 
ThiS is not 'the proper time 
to effect :sUDh a biao. change. 
Nor the meinbe,., ol Legisla
tive Assembly are competent · 
to .alter .the personal laws: 
Opposed to 'absolute intsreP 
of 1h~ women . 

1'hia ie not be a proper tim~· 
Religious traditions and senti· 
'mente should not slighted by 
tbe legishtion. Objee1s to 
the deughtor's share and abso-

,_ lute . right of women a.nd 
· · pieomnrallegisl•tion . 



ilt Mukandrao · N. 
Ji:~uondekar, Saugor. 

Ntgp\11' Cballlber of N. 
Coll)lllero&oNagpur. / 

'I 

lrlf, G. B. Kher, N;ag· · N. 
pur. 

lrlf, Hu.ksar aod N. 
oth•rs. . . 

Secy., All India V &!'· N • 
naahrllll Swara1a 
aanflh, Nagpur. . . 

R. B. N. D. Wadega. N, 
· onkel", Nagpur •. 

,;· 

Mz. Ma~trao 'Ok:te, 
Chhirulwai'a. 

Publio Meeting, 
Chhi.ndwara. 

Mabarashtra Mandai, 
Chhi.ndwara. 

Mr. Poonamohaod, 
Sausar 

Bar AssOoiatiou, 
Sausar ·• · 

Messrs Bodheswar N. 
Naoda and Survesh 
Maruti, Wardha,' 

R. .B\ · P. C. Bose, , 
Jubbulporo. 

R. B: G. H. Gokhalo, 
Nagpiu!. , 

N' •. K. Mohgaonkar, 
Nagpur. ; ·' · 

V. D. Kiwl.dekar, 
Ea~., Nagpur. . 

·N. 

N. 

N. 

_N. 

N. 

N • 

N' •. 

N., 

N. 

'I 

-.. ---+--1 +-' -+-1 -.......-'·~ 
A. Againat' tba codilloation and 

• A. abaoluto right to women. 
Fundamentally oppoaed. to 

the codifioati~u.. It de8troya 
·personal nature of the law. 
Prea91l t time is not conducive 
to ita balanced coDSideration.' · 
Unchastity and apostaoy 
should . be di.equalilloatio111 

ablolu~ eet.ate,of women and 
Stridhe.n. Rugg.ta that 1 i gh. 
of pr.mption on tho aiatora' 
property bo given to broth•"' 
tb,.. unmKrried dau~thiAirt' 
llhare llhould bo 01111ofourth onl;r 
aod that tho entil'll eode 

·for inheritance. It is not de. Pt. Lazminai'Oy&Q N. 
.sirable to have one system 'for Bha,dupo, to, Gondia, 
. the whole or India. ' The 
principles of devolution of . 
property is not Hindu in · Publio · 'Proaeou!.Qr, 0. 
obat'aotor. Dropping . the A!and!a 
Daaiputra altogether is unjuat. 
Stridban n·'ed not be enlarged. 
Unchastity abould .bo a dia-
qUal.ilication; · Deprioates the 
two obanges, viz., abolition of 
the widow's estate and aboli· 

. . tion of the joint tenancy. 
A,; ~ Signa a printed form pro

testing ag$st the legijlation 
for stated rell.li0118. . 

A. , Endorse the above .with 
B!'me remal'ks. .' ~ 

A.· As the Hindu Code Is not 
to apply to the Hindua C!ut of 

• • the Britiab India, and as mllliy 
provisions are 'againat tbe · 
Hindu Shastraa, the nama 
Hindu- Code is a misnomer. 
To form a Code to apply to all 
communities is an impossibili~ 
ty. Provision regarding 
wonlen are based. ·on 'Wrong 
notions without underst!lll.djng 
the spirit in 1 tbe old rules •. 
Simultaneoua inheritance, 
allowing.interoaste marriages, 

;v:;~~t ~}g~~o !~~:in:':,~ 
unchastity or apoatacy &I'll 

; ol>jeotjonable. . , · 
A. Simultaneous auccession is a · 

departure from the provisiol18 
of the old Hindu Law. The · 
Legislative Assembly being a 
political body is lnoompeteD.t 
to . undertake legislation on 
religious pra~tlcea •. '. The bill . 

':!:~~!e~} ::a~~ _o~tr~g~ 
hybrid meaaure. 

Dr. Mra. S. Parma. N. 
llalld~ Maodla. 

Mr. Deehmukb, Ad. N. 
voeate, Chanda. 

Mr. DewBnw, Ad. . N. 
vooate, Chanda. ' 

Mr. Haatak, Advo. N; 
cate,. Chanda. 

Mr. Bamel and others, :k 
:Nagpur. . ' 

A. The bill is againat the. prin, 
oiplea of the' Hindu religion. , · Mr. G. 0. · Ta':llbe, N. 

A., Protests againat the enaU.: Nagpur. 
mont. 

A. Protest& against the enact· 

A. 
mont, . ·· 

Against the Bill. 

::~.=~~~1"8 the publio lor; 

A.: Th;. ia an int.arfel'llnoe in , 
the "'ligioua matt.al'l. SimuJ • 
taneo111auoeeuioo of daughtora 
wiU cause dilruptinn. 

F. Delee not approve or the 
meaeuru re~ordong we~mao'a 
property. Proviao to eeotion 
18 bo deleted. In other 1"81• 
pecta agreea with the provi· 
eio111. 

F.. Elupportl the Bill. Put. ' 
forth argument. to meet thoeo 
advanced by tba opooeite aide. 

A. Thel'll ;. no demand for auoh 
11 change. Makee d:atinot1on 
between Hindua in tho Britiab 
India and tho~~e out of it. 
The uniformity for communi· 

• tiee in all pert. ia not auitable. 
Simultaneoua aucceuiC)n not 
d011irable. · Objeotl to the 

·right. to the apou~e~ and 
iuuee in intarcatt.a marriagea. 

F. I ApproVIIII or the general 
principloa aud proviaiona but 
·objeotl to the piecemeal 
legielation ah&l'll to married 
daughter&, proportion or lh&l"8 
to. unmamed daughlera and 
abaolute eatate of w•dow•. 

F. For a·iong time 'it ia felt 
that the preaant law need• 
modllioetio111. The pro~~e~>t 
law is a judge-made · law · 
rather tban law contained in 
Smrutis. The Bill i• how· 
ever too aweeping in aom• 
respecta, Daughters' inheri· 
tance muat be limited and 
apoatacy m•,at be mnde a 
di.equalilloatiou.. - · . 

F. Removes undoubt.d · obat.a. 
olea ill· the way of l:lmdu 
women. WiU not in the re .. t · 
atl'eot the aocial and . jointr 
family structure. · li1anatanisti 
can evade by makinf!\a will. 

A. Recorda emphatic protesta. 
Aaaerta that no temroral 
power can change tba H1ndu 
law. Questiorur the rep.-n• ' 1 

tative nature of . the p.,..ent 
legislature. Thinka interfer· 
once Will bo againat tha · 
GoverDJnent policy. · 

, N. B. P&rande, Esq., N. A. t:njust, improJ er and in. 
Against the Bill.: 

. F. It enables the feJDllie heira . Nagpur. , . opportune. Today the rt· 
to assert their nghta. - former&, being usually well 

• I 

1 ' educated can experience no . 
F. Tho Bill is an 'improvement difficulty in eseout•ng willa 

· on the existing law. n cjeura · distributing their aepar11te aelf 
various points and seta at relit acquired property in coUIO-
controversy. Devolvoa pro• nance witb their ideoa , of 
perty to tho ne&rest heir, irre~o doing justice to female heira. 
peotivo of BOJ:, On tba pretext of eodifioation 

A.· Strongly opposed. Rindn most emtio- and repugnant 
Law having divine origin innovatia &I'll imported or 
abould not be lightly· modified engra£ted. The present legia-
or interfered with. It 'WOuld Iature does not, repreaent re• 
create widespread injilstice in ligious conaoience of the 
enforcing a uniform ayatem people, nor ~ it ~)' right 
devised auspposedly for the to ·legislate JD reli~oUJ or 
people's good. ~ to a · soeio religioWI ~ttara. That 
groater fragmentation of ea. _..:__i----..l-.:.JL...,..L:w~o:::;nl~d:.:;bo::..;:tdl:rtJ:.:..;v:;":.;;"';:.;· __ _ 
tate/!. . Why lay- an unholy 
hand ob. the law of HindUJ 
onlyf; · • ' 

A. Strongly' opposed. Hindtt . 
Law • having divine iirigili 
ahould not be lightly 1 modified 
or interfered with. It would 
create wideapread injustice in 
'anforoing a. uniform system '· 
devised aupposedly £or tbe 

. High Court of Judicature at Nagpul' 
Digby, J. · . ' , , • ' ' 

1 poople'a good. L~ to II 
greater £ragmentati~ of . ea. 
tatea. Why lay an u~ly 

\} hand on tba-law .of HindUJ 
only f · 

Seen. I have no comments fA> make, except tilaf. I feel 
that the numBer of simultaneous heir& is too large, ancl 
that many estates will be wasted. by J~tigation~ I. th n_k . 
it objectionable ro make the class m wh1ch parents mher1f. 
depend on other' questiollll ~f fact and not merely 11n 
relatiollllhip; and as regards clause 19 cons:dt!! that the! 
murder b)' the persons to be disqualified should be proved 
by conviction in a criminal co~. Otherwise (a)-all"ga· 
tion can be mMe and even proved in a Civil Court without. 
hl!e person being convicted a~ (b) Civil Court. may hold 

F. Snpporta uniforms and oom-
mon - of rulee for all Jl!ndUI, . ihe provilio111 . of 

1\ 
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. that the fact of conviction by e. criminal, ceurjl and }h41 a cencessio~?- . to the conse~vative f~el.W~ which ia parij. 
. • · d ent •re ;.,.elevant . I , cularly sens1tive on t.he pomt oi Widow s estate it m ghl 

convJC .. ng JU gm " ' .. t ' · · · · 'd d th t ·a h ul' .1 t b t' 1 d ' ~ Though the Committee c~nceive of' t)le parents ~en· ·be, proVl e n a Wl ow s ? ~ no e en 1t e ~ trans.ter 
Wig an absolute estate the 'wor?s "lillY prop,ertY. so i!lhen· JJil;lmov~ble prope~ devolvmg on her ;-om .h~r husband. 
Ded'' in cllluse 7(e) appear· unfortun~te. · ~n respeej) of . Without the c~nsent of. the. nearest heu·. eJOstlllg'.:.out of 
which he or sh~ dies intestate"• would be clearer: . , thos~ who are u~cluded.1~ the ,compact senes,of he.rs,liia., 
· The question ·of giving ~0 adm.ioistratolll.'power~~. of bale, co-w1do~, daughter, daug~~er s• son, husband's pprenta, 

without the intervention of the Court [vzde section 8071 husb~nd s br~~h~r and. ~IS . son. That ~ould go a. long 
(2)ii(a) Indian ~uccession A~t] might ~e ~eparate~y cons1· . w~y ~ .eurt~1}m~ the)it1gat10n by renllllQDers for setting 
dered, and generally qwcker d1stnbution o~ .mtes~~te ~Slde w1do:-v. s ahenutio~s. . · :. . .· , 
p.states should · be encouraged to avoid the diffic).lltl.es . · (8) · Aboht1on of sur:nvorsh1p ha~ ·m fact already .been· 
oreated by disregard. of women's riGhts nnd ignorance of ~he e{fect~d by the. Hin~u Women s Prope~ty ~ct, 193.7, 
law in th~ mofussil, •. · · . 'The nght of su~vorsh1p. ~onc.eded to aurvivmg cop&l:· 

. .Bose. J. ·.. . ·. . . . . ceners resulted 1~ great lDJUStlce· to female relations and 
· This is mainly a matter.for Hindus. I see no objee~ion made the\}1 entirely dependent on 'tlie :vagaries l>f the 
'to the Bill and W\llcom~ all steps to clarify and ~odify the . ma~e-h?lder of. th~: property . .' ~he principl~ of Dayabhaga. 
Hindu !.law. · V:h1ch 1s followe~ 1~ Bengalis m accqrd w1th the modern 

Pollock, ,J. . . times ancl ~he Blll r1ghtl~ .extends it tooth'er part of India. 
My views are those of Bose; J, , Succ~sslon ~o. Stndlia.n property (claus$ 13) 
Niyogi J. · . . . . . . . . Con~ervat1ve <;>PlDlon. o-qght to be satisfill(). · Wlth the 
I ani 'in. favou,r of the, proposed legislation ~xcept on ·reversiOn of property inherited :by a woman frOm her 

ROmAt minor points. , • , . husband or his ancestors, as· specified in tile Bill, on her 
The: propose~ abolition of the so-called schools of Hindu d~nth. An~>~her salutary feature is the devol)ltion. of other 

L.aw ·and the making ·Of Hindu I,diW un!form throygho~t kinds o£ Stndhan bn son and ~an~hter instead of daughter 
the country itt calcul~ted tq do a~ay Wlth much thap 18 alone. ·. , · . . .. . , . · . . . . 
obscure and anomalous in the Hind \I Law and. to obv1ate · Removal of.iltsqualificat!On to succe8si~n . 
much litigation. . . . · . · . I am in favour of th~ !emoval· of di.squslifications as the ' 

The inll.in controversy centres 110und. (1}', simultaneous • pr~perty of such defectrye persons as are mentioned in· 
·succession (Olause 5) (2) enlargement of the definition .of · c!aus~ 20 of ~e Bill ca~ now be managed effectively' by 
Stridhan. so as to include property inh~rited from males guarazans appo1~ted .by the Court. ·· · . . 
in.cluding husband (clause 2 and .qlause 12} and (B) aboli· • La~~ly ~ welcome the elimination· of Dasjputra from the 
tion of aurvivorship (clauses 2U.nd.6). · ' · .. . .· . · · d~fin•t.1on of ~he ":ora 'son' contained 'in clause 2(g) of the 
. As to (1), the e:ppreh~nded evil of , fragmentation of l3~11. ' That. 1s necessary to discourage . the· kpeping Of. . 

. property does no.t deserve serious consideration inasmuch nustr~sses ev~n. among· the Sudras. \ · · ·. 
as the GOntemplated legislation is not intende.d to apply to , Cluef JUBtlce. . . . ·· 1 .. • • • • • 

1\Snieulturalland but onlfto properly in urban areas which A;ny measure to clarify and. e~dify Hindu Law. is ad· 
nrd,in.urily i~ in the for¢ of cash,. bank deposits, shares ~n yantag~o~s! put the ~xtent to which re~orms should go is 

.companies, .houses or. op~n sites: The old .pajmarchal · ·~.my opm10n a guest1on ~or Hindus alone. · · 
form of joint family has practically dis11pP.eared and where . . . . .. · 1 

• ~ • • • 

~t app~ars t~ eXist it .i~ found rotten at 
1
.the core. :Even: • . . ;District and Session~ Judge, J ~bb~lpur 

m anc1ent tliDelt p~rtttton. was extolled as conductve to * . * . · ?I< : . * . . , * 
religious mNiti see M~~u Chapter IX, 111 •. 11nd G~tania.' · T?e majority of .the' Judges consulted by me. were 
Chap~er XXVID. · , · . . ·. ' . . · ?Pposed ~~he measure .. The consensus of opinion is thllti 

There is no innovation ~at is repugnant to the pl:inclple - if. th.e ~lll Is to be passed into law llpostaey milst be a 
·of . the Hindu Law. ~ allotting sh~res :to the proposit~s· dtsq~ah.fication a~~ it should. be clearly defined. that re· 
!tOn& or· granda9ns, Widow., daughters and: parents; Manu llunclatlon ?f reh1:11on ,by a Hindu means his conversion 

·. onjoins n1niutenance o! a virtuous wife, infant son and old . Hto' B non·¥indu .religio~, and not .to sects or creeds· of tbe 
.disabled 'par~nts. Widowed . daughter-in-law 'is '·also, . mdu re~gion, . .. . . . . . . . . . 
P.ntitled to maintenance \vhen tire estate of the father-in· · rhe .Bill proposes a d,rastic ·change in the matter. of 
l~w passes . into the bauds of his heirs: see 22 ,Calcutta suocess~~>n ~y femaJe~ which .. ·should be gradu'al: ·The 
410, 23 Bombay 608, 4 Lucknow 419 aud, 11 Bombay 199. estatfil mh!lflted by a ·woman: .. should not· be absolute b~t 
A' father i~ bound tCY muihto.in hi~ ·unmarried 1daughter :· she sh?uld ·be. given a· limited interest/·n it and· after her 
Mulla's H!lldu Law page 584, Seot.Jon 546 .. A~ these'per· · death 1t should revert to t·he· family 0 )ler parents: ' . · 
sons have a charlie ~n the e~tate. ·Th~ .B1ll g~~e.s a:share . 8. The:mother and father shOuld not be postponed •to 
t.o ?ach of. th,~m,m lieu of h1s.or h.er r1ght ?f mamtenance daughters son ?r <laught~r and·· son's daughter. They 
~ .ng~ wh1ch ~~ al,r_eady recogruzed m the ~ilu ,Law. . sh?ul~ . be put.· m Clas~ I and consiaered as preflirential 
·An un;m.arried da,ughter is entitled to a quarter of e.·· ~eus: · · : ' . . . . . , · . . \ 

son's share at a partition: see Mulla, Chapter·!; Section s/=d~here should be no change in the'Law in. respect Of 
. vn, paragraphs 5 and 6, GhQsh's Hindu Law; Volume Il, . * n ~n property. ·, ' I • ' 

page' 117~ The wi~oW of· the propositus is entitled to' a.· · ' · * · , , * · * *' 
.share at 'a partition among· the . sons of· the propositus. · -· • · 
· In principle there is, therefore, nothing wrong in ~g District'and Sessions Judg~, Akola ·. 
each of thes.e persons a share in property. , . ' · * , , * · . ,.. · · , * · · · , :w 
: I however- do not agrEfe to the ·married or wl.dowe~ ~ a.m ?t>Iiosed to the 'Bill: It is revolutionary and makes· 

daughter being.given a share ·as .the Bill does, sijl.ce they senous mroads ~n. the ·structure of the Hindu. T.aw as 
go out of the family of the propositus. · . · · - understood by ~ll1~n~ ,of people. I do not think: "'tthat a 

There is no objection to the son of a prot>ositus' son or' common. law of 1nh'er~tance applicable to all Hindus will 
the• -son's son of a.propositus' son being heirs ali>ng 'With neceS!lar1ly be ~n~uc1ve to ·solidarity, for I have never 
the son, This is in accordance with- 'the recognised prln~ , heard of any fr1ct1on between Hindus governed by differ· 
ciple 9f rt!presentation: see Mulla~s Hindu· ].aw, page ~1:· . 1~tnt silclh~ols of law. ~e .only point in favour o£ it is that 
9th editi6n, . · . ~ . · . ~ w 'le easy of application. . , . . 

{2) As to the enlargement of the definition of. Stridhan 2 I d t like th · 
ih must ?e n~ted that the Mitakshara had incll!dea the of ~e~~ ~~irs The pri~ci~)e of simultaneous ~uccesaion 
property mhented by a female .from a male .(not excluding . th t. th • e baSl() Idea Of the HindU• system is 
husband) in the definition of Stridhan but that right was B~r wiD rrorry ~hould ,not go out or' the family. The 

· ta~en aw:ay by the Privy Council in Bhagwandas v. Maina· · t d ea 0 
• agmentjl>tiou of property and will dis· 

~11.1 11 M.I.A.487. The subject. is discussed at length ;;r~h· an CIIUSe dlssensions:in the family •. The system' of 
lD Sarloo.~·~ Hindu' Law at pages 721 to 781' (7th ~dition). perle~~:~:~ .~~bngca~ot serve .das a ~de. It is our ei· 
The J~dicu~l Committee has •bela that a ~dow is not a noti · f Hi d . o amma ans m the. Mal areas 
mere life tenant: see S4 Cal. 829. In Bombay it 1s·weU Th/~e: of : t~ ~aw ili_ regards .Property are preva!enl. 
known !ha~ the dau~hter takes an, absolute· esta£e. ap · e. nng 8 · po!llf;~on · of Hindu females 
. In pnnclple th~re 111. ~o objection to absolute 'righl being ... p-ears att.-.act•ve but it is fraugh~ with s ral d ngers 

.given to women inhlmtmg h'om any male relative lblit as. h ~present state of Hindu Society. Th:vcourts-almow 
" • . OW . e.maJe holders o"f. propel'f;y fa]l Rn' easy prey to village 

\ , . • I . 

'-I' 
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l)bylocks and ultimately lo~e their property. 1n my 
opmion ~he .Bombay School of Law is sutliciently liberal 
and the law, baij been further hberalised by th., .liiudu 
Women's Hight to Property Act. . 

* .. 

th~: property of a liiudu dying intestate along 1\'itb hili 
son. D11liculties were however experienced in the int.er· 
pr~tation of the Aot lllld its enforcement. S~mmll mem· 
beN of the Delhi Ass~bly proposed Bills for tbll 111odi· 
fication of law of succession, residence and mllintcOilnot• 
of Hindu females. The Government of lndi~ thPre!ON 

· , Bar .Association, j ubbulpur appointed a Committee to od\i!ie ·them on the coul'lle tbt•y 
This ·ASSflciation :partly approves of the new propo~ed should adopt. The Committee wllll presided aver by IStr 

Bill wilih the fQllowing qualancntious:- · B. N. Rau of the Calcutta High Court. .:\ rllJ?O:.,t wa:1 

1. Renunoiatio.n of the. Hindu religion should be mad11 submitted by the Committee m June 19-11. · 
a bar to inheritence under the Hindu Law and necessary It recommended that a complete code of Hindu Law 
ohanges may. be introduced in Act XXI of 1850 also. It should be undertaken in stuges and that 11 beginninK 
ibou.cj. nv111:ver be made clear by nn explanation that shou~d be ma~e with the law relating to succession aud 
Renuncia .. ou of the- Religion by ·a Hin~u will mean con- marr1age. 
version to Non-Hindu religion but•conversion to sects or To und~rs~and the fur.~eocbing character of the changes 
ereeds of Hindu · O~n. such as Budhism, ,Jainism, · proposed 1t IS necessary that one should know how this 
Sikhism, Brahmo·sam!IJ, Prnrtbna Samaj or Arya Samaj spacious structure has been buil~ with the lubours of onr 
should not be regarded as a d\squ!llificatioQ. . ' ancestors from Vedic times up to now. 

2.' The estate thus inherited by women should be limited (a) Notions prevalent in tl1e Vedic period (period pr:or 
to ber for life time. In oth~r words she should not become to 500 B .. C.l 
the Jllsoiute owner ot 1t out 'he sh9~d be gtven only a life We ge't very little knowledge o£ the rules of· succeSflion 
interest in it so that after her deat)i it will automatically prevalent in the Vedic Times-vir. in the times when 
rever~ ·or go to tbe·male survivors of ,the orjginal_family the 'Samhitas' were composed, and thr. 'Brahmans· • 
from which she got the pro-perty or the estate. written. ~ e ~ather that the Hindu Society in those days ' 

.B. Married daughters should be excluded from inheriting was a soCiety well advanced in civilisation, thut it bud 
any property. · the knowledge of many arts and crafts, and it b11d 

Removal of disqualification of women from inherit11nce governments resemh!i~g those in more, modern times. 
is certainly necessury but the preseht Bill is a very drastic fu, the .matter of CIVIl La~. Wll are·ame to gather thnt 
measure end if it is made into Law it will cut at the very ' t~e anCient Aryans though~ m terms of II group of person~ 
roots of the basic principles of .Hindu religion and culture.· JOllied·, toget~er by cl9se ttes _of blood nncl culled b~· tb~ 

term Gotra or 11 family. Each family bad a head 
District·Bar Asst!ciation Nagpur, called a '~ibn Pnti' .~qf<r or' 'Sadnsllllpa'ti' ~~1Fti, all 

* . · * • . " ' * , , * me~nbers. br the fnmtly were subordinate to him. Tbe:v 
Th J1i · B A · t' · · ·' · drew thetr nurttp"e as well as their law from him 'l'he 

. e. ltstrt~t har,l sstoctatton ts£ oHf _opdtntoCn: ~hl_at t~he Bllld effort p£ everybody in- the family was directed ~wards 
ts ag!lplS e w o e s rue ure o m u 1vt lZa 10n an the stability and .,.0wth f th f mil. d th ·d 

It d · t th h 1 f b · f H' d s · l L'f · ,... o e n y,. an e const era· cu . ur~ an agams e w . o e . a nc o m. u ocla I. e., tions of individuals . forming this group were subordi-
It IS 1nopportune "Qnd ·untllllely and there 111 no necess1ty - nated to the needs of the 0 th' kn 
f h • t t The B'll , k II 'th group, ne more mg we ow 
or any sue. en~c .~e~ ·. 1 m~y wor ___ we W_l definitely that the interests of the female of the fnmilv 

the populatiOn~ lmng 1n tow.ns and ;vttll fam1h~s ha~ng were regarded as sullbrdittate to those\ of the male;. 
moder~ e_ducat10n ~ut the m!l]Or and v_ast popula~10n b~mg Sayings like (\Vomen are weak in intellect and are there· 
rural 1t .Is revolutiOnary an~ revoltmg tG theU' beliefs, . fore incnpsble of inheritin The · t bl 
r_eligion,, ~entiments, mode of life and· attitu~e towards, untruth) c..~ -" • g: Y are 88

, .un.s a e as 
bfe. It IS further ·opposed to fundamental prlllcipl\1S of ,., 1 \1"~ •il ~~r. filrr. ~ belongs to tht& ~ge. 
Hindu Jurisprudence and notions .of origin of our Laws.- (b) The ButTa Penod (~B. C. to 100 B. C.) 
· The Bill introduces/females in the list of succession ~e now come to the~e of the 'Dhar~asu_!ira Kartns' 
eve~ by sacrifioi,ng rights of more deserving males and whtch spreads over 600 .o. q. to 100 B. C. • 
puttmg them at places very high in the lists. : Sons and 1 • There ~re about .18 Dharmasutrakars whose names w~ 
grandsons' have i)een given snares as simultaneous heirs. lind mentioned, but of these. t~e works of Goutam, Baudhu· 
'an absolute right of equality in holding property 'il;lherited yan.a, A~astambha and :V asht.sbthn are 11Vailable to us in 
from males ·hils belln recognized llnd limited estates have theU' enttrety. Goutam, flouoshed between 600-400 B. c .. 
. been, abolished. These changes and innovation are. re·' Bottdhaya,n, betwe!ln 500·200 B. C., Apastnmbha, in the 
pug~ant~to' the rules'of.Hindu Law based in Shastras AndJJrn country aboutr300·B. C. and Vushishtha between 

. expou.nded and establishe,d by high tribunals of the land.' 200-JOO ~· C. 
11 

The infor~ation we ..are able· to gather 
, 'The' Bill has attempted to amend, the Hindu Law in from thetr works on the po~nt of the order of succession 
violation of the spirit and principles of Hindu l,aw. It is m~ b~ tnbulntBd as below:- · . 
bound to create very ,far reaching and complicated conse- · 600uB ·~ ' oudhayana Apastambha 1 V118hishthA 
quences affecting the very fabric 'of the Hindu Soc:ety and _.( ___ · _.)_ (500 B. 0.) t (400 B. C.) (300 B. C.) 
is bound to have repercussions on· the Hindu Society as , 1 S~ns s;-s --
constituted .at present. The amendments to .the law of · • Spits ·• · 
succession are noi; acceptable at all and it is. desi!'able that !I'll 
the !egisfature confines itself strictly to marshalling · the "2. Sa.pindas · Sapindas 
Rules. of Hindu Law curled from out of ·smrities l)nd ~i 
Nihil.ndhas 'and from case law·. established bv the High 
~ribunals of tl;te land. , , . • . 3. Sakulya 

The Bill abolishes limited estates. ~ 
Having given our prop.er consideration the .District Bar 

Association, Nagpur, totally opposes t.be Bill to be passed 
into law. · 

·-
Sakulya'" 

Acharya 

.Sap4!das 

Sakulya 

Acharya 

. • 5. Patni qr.ft Shishya Shishya . 

son begonen 
. on a wife 
• 'Putrika 

Putra 
~0.11 of re. 

married 
widow. 

Diwan 13ahadur K. V. Brahma,,C.I.E., M. B. E. Dnhita ~r 
Advocate- Nagpur High Court. . , Sutraklirllll advocated the. cause of sons but ,.II sons 

· HINDU LAW. OF INTESTATE SUCCESSION. · were not put on the same level. The first born Willi to 
(A critical examination of the changes proposed} be pre{erred. He was to take the whole heritage and 

'A c>,ode is a systematic and orderly arran~ement of tbe othel'll , were to . be satisfied with only maintenance. 
principles of La~. Codification ensu\'es definiteness, Then Jollowed the Sapindas and then the Salrulyllll. The 
!I1akes tbe law available j;o all at 11 ~lance and tends to order was not su.flici(lntly 'definite. It is worth noticing 
diminish litigtrtion·. It secures uniformity of decision and that females came to be recognised in this period. The 
adds to the security 'and stability of civilri~hts of people. widow Willi recognised by Goutam probably on the grounds 
Tt Willi at one tiine thou~ht that Hindu LBw should be advocated by the great Jaimini-the author of the Purva 
codified from this point of view. Jn 1937 the Hindu Mimansa Sutra. Jaimini's argument ll'as that 8 law
Women's rights to Property Act was passed Jriving widows fully wedded wife had the right to join with her htisband 
nnrl widowed, dau~hters·in-law the Ti~ht to succeed to in the-perfilrmance of Yajnas. S~e was not incapable o{ 
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• holding pro~erty and as Yajnas' were ~ .be cmied. on - i]le sons .the eldest son is the .heir· and ~f the· daughtez 
af'Mr· th~ death of her husband it followed· that ~he. wife .the appomted daug~ter alone 111 recogn~ed as heir. 
:must be .allowed· the :means Jio do so after the i1em1s~ of The ~akul~a accor?mg to ~ull~k Bhatta IS the Samano. 
her husband. In other wor~ she ~u~t. be reco81!7sed , .dak, t.e., distant kin.dred, vtz., pel.'!l?ns who belong to the 
as an heir aft~r her husband.. Vtde the (Yagad1shrr sa~e' Gotra as the .deceased. It IS worth noting that 
Streepu_rusayoh ·Ubhayot. adbikarad)likaran~) · lfiiJl~ I(~ or co!Jnates, viz., persons. who a~e related through 

~T~~ql.fRflr.liRINi!Rlll ~;; J ai&:ini Vl-~·3. A~as,tembh~ sUe· females do not .figure ~n t~e list. of ~elrS. 
ceeded in g~ting in the daughter m ·the Jist of hells on, As regar.ds sts~rs It IS .• stud m. Chap, 9-l:!.a, that 
the authority. of Vedic texts· which said the daughter was brothers should gtve .t-o· theJX (re~). s1sters i out of theu 
like the son and that she may be fixed for the py.rpose of shares. One ~ay t~1~k £z:om . this· that . th: daughte1 
11ontinuing the family .. An appointed daughter called a was to share 1n the lDhentance. But this IS . not so. 

· '•Putrika' was thus thought of ·and the son of a 'Putrika' A careful study -of the words employed in ~e' sloka and 
sp,ecially 'selected or appointed daughter was regardea as a 1 of .the c?~text would sho,w ~hat the as~ertio~ relates ~ 

. member of the family of the .father of the daughter. The · the p~ovlslon o£ a ch~rge o~ an u~arned, Sister on the 
point to be noted is that both the son and the . daughter ftlt~er ~ estate for her marr1age which was th~ Sf\Dskara 
wera heirs but under limits. The eldest son was to get · wh1ch lJie brother ~as bound ~9 do f~r. her s1ster .. · 'fhe 
the whole and it was only the selected daughter who could c.ontext sh?ws th~t ',"hen making part1t1op. th.e sons an 
be regarded to c.ol}tinue the line thropgh her progeny. · asked to giVe' theJX .s1ste~ a share and to proVIde .for tbe 
After a time the. rigour of the rule. of priniogeniture was marriage ?f unmarr1ed ~~~ter. . . · . . · 
softened by prov1ding that the first born sho1.!1d' only get The YnJnavalkya SIDl\lh,whlch. holds the field today iD 
11 bigger share something extra called .the (Jyeshthansh!! , the whole of ltHlia @Xcept Be.ngaJ was compose~ in .tbe 
.Bhag ~~ m1r ) than the younger sons and the daughter· ~nd or Srd century A. D. · ~tIS the _first co~e. which gtve! 
·was to be the selected or appointed daughter. . . ~ ?ut and dry rule of successiOn. It 1s stated m the verse~ 

(c) .The Smri'ti Period. (100 B. 0. to 500 A.'D.). ' m the ·2nd chapter 
• We now come...to the period of Smritis or metr:cal codes ~~tift ~ffi:~if fit~ ~~ 1 , 

or ~rea~ises .wri.tten for. t~e gu!dance 'of man in all ~is • ~~~it~;;ir ;(~ f\f6Cj(1iltll'iliR<!l: 11 ~~~~'I· 
nfia1rs m th1s hf11 and m' the bfe to ,"follow ·I This penod • . . · . 
ranges from the first c~ntury before the Christian era to ~'liltm~ ~ lllflf~, 1 , . 
~00 .~.D. or thereabout. In thi~ ,Period the following · , 1.'1-t~~ \i~ii~ !!I~ f~:,n 1l-ne. . 1 

. Sm1'1t1s were C?~p,osed :- · · ' · "In the absence of a sorl' the following is to be the list 
' (1)' M~nus,ml'lti-Dr.·Gour dates the present,Manusmriti of heirs of a deceased, viz., ~he widow; the 1 daughter, the 
~t 8QO L. (,. Dr. Kane regards the present recension as daughter's eon, the paren~ ·{mother ,and father), brothers 
compose~ betw~en 200 B. C. to 200 A. ,D. . and their sons, ·the Gotrajas and tpe Ban;d,hus,. the 
. (2) Br~haspatl-200 ~·.D. \ ~ , disciple··on or the fellow student. In the list given the 

IS) Yn]nnvalky.a. ~mr1t1-SOO A .. D. . person named later succeeds in the abs:nce of .the pre· 
1 

(4). Nmdasmrttt-:-~00·300 A. D. ceding one. This is .the·. rule ,for ali cO:st.es'~. It 'Should 
. (5) Parasharasmrttl-500 A. D. . be. remem)lerecl that the daughter's-son i$ not mentioned 
The number of Smritis. -is over ·100. But the apove by nnme but is supposed to be· included. in the !lst by 

. named. ~re. thl!· pr~cipal fer•, o\!. purposes. Mr. v. N. · t~e conjunction 'Ch' (:q }. The list of 'heirs from the· 
Mandlik s mt:oduct!on ~ Vyavabara Mayulth p. 14-17 may, W1dow to the sons of brothers is called· "the compact 
bP._seen ,n th1s conne.ct10n. : . · · 1 

• series of heirs" or Badha Krama ~~ •. This is ~he 
According to tradition Manus~iti i~ .the oldest of thP universal rule observed . by all Hindus all over India 

Smriti& and Is supposed to be an abridgment of a bigaer Including Benll,ai and no . Smriti: w.riter oi commentat,or 
work .called Brihat Mariu or Vridha Mn;u.' It is .still r~s- 'has modified it save in minor details.. : 
,.Peete~ as-the, premier gllide. t.hougb' in several matters it . ' (d) The Nibandhakars or . co1nm.entators • (~00·14oo 
. ~as gtven place to later smr1;is ... Tpe o~iler qf succession 1 A. D.) . . · 1 

Js .not stated clearly anywhere m th~ Manu Smriti but We. now pass· on f-o the .age of commentators or 
tuU:~c~hat\~5 .to .;87 °~ C\jpt~r IX and the -~loss. of Nibandhakt~rs. It extends from Vishvarup ~~q and 
ing order--, on 1 o~e 1,8 8 e 0 ,construct the follow• · Medhatithi iNrftlfii., to-'Jeemutvahan ~ii ~ i.e. fi.o:m 

. . ·· ' . ·. · 700 A. D. to 14.00 A. D. · , ' 
(1) Jyeshtha Putra-Ohapt'er 9-105 (Auras So.n 'riolud · · ' 

other kind f · . . , • 1 ~s These commentators fill an 'important ~ol~ ·•in the 
• . , 8 0 sons, "'~·. Kshet~aJB~IJf:;r,, Datta-<~;'if• · ~evelopment of Hindu Law. It would' not be wrong £0 

.Kritrima-'-'l\f!i!ll, Goodhotpnna.-m:'lll'lT).. · say tha.t it is they who have given birth tO the schools 
(2) Patni Chapter 9-187 Gloss of Kullukabhatta· '.\ of Ia":: Thus· Vijnaneshwar who wrote his Commentary' 
(~) Putrib (Vid,hikrita Su~) Chapter 9 ·- 127 called 1Htaksh~ra ~~ between 10?0 to 1100 A. D.· haS 

. . . . f.fliil\1 ~· \ . started the . Mttak~hara school. Mitrarnisra · fir.\'Pi~ . ~e 
(4) Doullitra-:->::'lfl!"f (P\J.trikapu ra) ·, . 9 132 

author of ~ eer Mttrodaya . <ft\ imtlitl.f starte'lt the Benares 
, . . · . · , ~~· School. N1lk.apt , the, . wr1ter of Vyavahar . Mayookh 

(5) Pita . ' ... 
1 

. " 9 185 Ol.flll(l\ li'<l\il Is the ongtila,tor uf the Maharashtra Sc)lool. 

, 

(6) Mata. ... ', . 
9 

~a?haspati.'Mishra 'TI'l~fu 'fill!! the author of Vivade. 
(7) Bh ~ h .. "I. l85. Chmt~maru. started the.Mithil, 'school, Jeemoota Yabana 

ra. r _,.ffi,, ., 9 185 · who lived m .the 14th -century 'A. D gave rise to the 
(8). Bhra.trija. '(sons of brothers) 'Goureeya School or . the I Bengal . School, and Devan.na. 

,. Gl.oss of Kulluk on · 1 9 ,.:::, 217 ~hat W1l m a~thor of Smriti Chan.drika ~ 'if~'liT gave 
. (9) PttrvMa.ta-fi\'i,'llRIT ·9 -. 217 •l'lse .to the .Drav1da on South India School. The'schools 

·(10) Sannikrishta Sa.pinda-"fiirf,r.e · · nros~ b~cause a man of great .. piety or learning thought 
lJi'l;r (nearest male or female or. ~hat Ya]navalkya must have intended. a partiaular mean· 
:male W1e Kullulta (Gloss onY: , 9 """· 187 '1~g when he state~ a particular thing and .his interprets· 

(11) Sannikrista: .(Sa.manodak, a) hon· appealed to a arge number of followers spread over 
a vast area and this came to , be called a school' or 

(12) Acharya l.-· Vide Gloss of ~arnp,radaya · ~l!ilR or "ffi\1 in Sanskrit.· Though Yajt~a· 
{13) Shiahya J . KullukU on) ,, • 9 - .. 187 ~ alk,va gave the order clearly .it was not; definite for practi· 
{14) Traividya Brahman for the . . I cal purp?ses. . Thus ~y the use of the singtilar numbet 

Brahman and the king for . ' ' !or Patn1 (a w1dow) whether widows more than' on~ were 
others , 11 9 ...... 188 ~ualuded or 'Dot, whether ?f the 1 daughtE!t,, who wlls to 

!t sh?uld be noticed that the original text . now'here ~:t ,Pfecedence , the mamed, unmarried, well placed 
mentions tbe widow· as the heir speciflaal!y. The glos$ mot~ot well placed, whether of the parents the 
of Kulluk says that the widow has a place, is based on . . ~r lr d fdth~r has the preference, whether brother's 
vhat the Smritkars who followed Manu stated Of sods me u ~ hds grandsons, under what limitations and 

, 1 '. / • • : or er were an bus to succeed, whether when a woman 

\ ., 
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got the inheritance ~he got i~ as her absolute property 
lrith .free power of disposal or if she -got it for her 
111aintenance_. whether the . description of Stridhan given 
was exhaUStive, and lastly if 1he widows of Gotrajas have 
a placa in t~e order of suc~ession. These questions were 
~nsw~red differently by ~ll'ferent Nibhandkars. Broadly 
speaking there are two roam. schools. in India. the· Dayabhag 
in Bengal, and the Mitakshara over the rest of India. 
'rhe . }Iitakshara School is subdivided into 4 sub-schools 
(1) the Be~~~~e_s School pre~alent in U. P. and round about, 
(2) the M1thil pre!~len~ m · Behar and Or:ssa, (3) the 
Maharsshtra preva1ling m the Province of Bombay and 
Berar and so called the . Bombay Schopl . and (4) the 

(e) Two dig~ats (1750-ltm A. D.) 

Dravida or the South Indian f\chool. · ' 
• I I . • ' 

In addition to the comQ)entariea we have two digest&, 
.'one called Vivadernavasetu ft<iWI!Irn~ known as Halhed.·s 

Code compiled at the ~e of Warren Hastings au4 
Vivsda)lhangernav R;~lf11!i~ composed by Jagannatba 
Ta1·ka Pancbanana at the instance of Sir William Jones 
between 1783 to 1788. This book is. regaided as a higb. 
authority iri Bengal but subordinate to Dnyabhag. Sir 

. William Jones was the Judge of the Supreme Court of 
J uaicature at Calcutta, and was the founder of the Ro:val 
Asiatie Society of Bengal, ' ' 

(f) Legislation 

The schools, the authorities that ·gave ase to them 'and 
t~e p~ncipal books that. are consulte~· with their 'dates are 

. gtv~n m th~ accoq~panymg table. 

~':E'ro~ jibe time the J:!ritish rule begun in 'India 
leg1s!atl0n has affected Hindu Law considersbly. rhere 
are. 12. pieces of Legislation beginriing from 1850 to \037 
wbtch, affect the principles of .Hindu Law direetly besidee 
others (e.g., the Penal Code,· the Guardian ond Wards 
Act) which affect the Hindu Lnw indirectlv. The Twelve 

' ,. Parts of 
India 

~outb India 

,.· 
. ,. , 

M~ttli," 
Country. 

' ,, 

Authori~ies Authors • 

Mitaksbarlt Vignane•wara 
Smriti Cbandrika 'is a· D~vanna . 
~ommentary · : on ' 
Mitakshara, Bhatta 

De.yavibhaga . Madbe.vya 
Saraswati Vila.sa Prataprudra 
Viramitrode.ya Mitra Misra 
V~e.ve.bua,Nirnaya Varadsraja 
Mtte.ksbe.ra Vignaneshwar 

· Vyavahara Mayukha Nilkantba 
Nirnaya Sindhu • K.l>nialakara 

• · iViramitrodaya M'itra Misra · 

1 Year 

Acts are given ,below:- , • , 
(1) Casts disabilities Removal. ForCeiture ·or ri~bia on apostaoy, '·"• 

Aot, 21 of 1850. change of religion ia taken awq 
by this. . 

(2) Hindu Widows. Remarriage 
u50 A. D. Act, 15 of 1856. 

{3j Native Converts mlll'l'iage All~ws a irmdu converted to Chr~· 
Allows Hindu Widows to remar11. 

1250 A. D. 
1350 A. D. 
1503 A. D. 
1600 A. D • 
1600 A, D. 
1150 A, D, 

diesolution Act, 21 of 1866. tianity to have hie Bind11 
• · marriage diesolved. ' 

· (4) The Indian Contract Act, Supel'lledes the Hindu Law of 
9 of 1872, ' Contract. 

(5) The Indian Majority Aot, Fixea the age .o£ Majority ~t lSI 
9 of 1875. · e:'cept as to marriage and adop· 

, · t1on. . , 
(6) Transfer of Property Act, IDildu Law of tl"arlafer ia supeneded 

1650 A D 4 o£1882. , by this. . 
· 1612 A, D. · (7) Hindu Disposition 'of Pro. Bequests in favour of unborn ""riOill 

' ' perty Act, 15 of 1916. . are vali.d.ated. • · .--
. 1600 A. D. (8) Hindu Inherito. nee (Remo· Says that. no atliiotion except con•' 

16GO A I) . val of Disabilities Aot), · genital lunacy or congenital idiocy 
' ' 12 of 1928. ' · I 0$11 prevent r. man from inb6rit• 

._ ,• , I 

Guteraf, Nor· Vyavabare Ma.fUjba. N~~tha 
~m&K~:~ , .\ ·, ·. 

'island of· ' 
' ' ing. ' . 

(9) Hindu Law of Inberitance Son's daughter, daughter's daughter, 
Bo111bay. · 

Benares 

... 

'R..Mal' --.r. 

I 
I' 

·The Punjab 

• •, .~ • · t~dment)' Act, 2 of sister and sister's ::J:looed aCtor 
Vignanesh war 1150 A. D. 92 • · . . . tha paternal gr ather and Mite.kshara 

Nirnaya Sindhu 
Mitakshare 

1Vir!l'mitrodar.a , · 
Me.dana Panjata 

~.e.malskara, 1612 A. D. • . . ' ,. ~~~.!: ~'::':/ ~=~ha 
MrM~war ugg f g· .(io) Child Marriage Restraint Penalises marriagas of girls below 
V~~~ea:: , , 14-15' ' ' Aot, 19 of 1929. 14 and of boys below 8. . 

Bhatta century (11) Hindu Gains of Leaming Regulates ·as to what ia maant by 
Nirnaya Sindhu Kamalakare 1612 A D Act, 30 of 1930. gains of Science. · 
Mitakshara ' Vignanesware 1150 A: n: (12) Hi.rldu Women's Rights of Makes a widow and a widowed 
Vivade..Chintamarii Vaohaspati beg.mu.g of"' Prfperlf Aot, of 1937·38. daugbtsr·in·lsw a co·hair aloi~i 

• 1 Misra 14th o&ntury.' with son. 
· Vivada Ratnakarll' · Cbandesware ' 1315 A. :a. . (g) Judicial decisions ' t 

. Thakura . · Judicial decisions· have played a' considerable par~ in. 
Dayabhag (a chapter· Jimutavaha;n.a 1945 A; rf. moulding the Hindu Law. It may be said that. ~he 

on ~ition llltd · · ' 
1 

• I decisions of the Privy CounciL and of ~he High Courts 
. !fo':~}"::~rka.C$t':,d· in India have practically superseded or thrown into 

· lllfuil , .. shade the Nibandhas or colnmentari.es. The large body 
Daya Tattwa Rllgbunandsna of law relating to adoption, the limiting of the p:ous duty: 
Dayakrama Sangraha S!far~ '· of the eon to pay the father's debts and the extension of 
Mitoksbara.. v· h that ditty even during the .father's life) time, the restricted 
Vimmitrodsya :r.fifr'::S.:r" definition of Stridhan, the recognition of a coparcener's 
Mitaksbare Vigilaneshw:ar power ,to alienate his share as it prevails in some provincea, 

. Vimmitroday~ Mitra. Misra. the law of legal necessity and of the Vyavharika or 
Tha Punjab customs . • · A vyavaharika .nature of debt incurred ·by a 'father are s6me 

Th~ material difference bet~een the two main sc\I.OOls , 
'of India viz., the Mitakshara. and Dayabhag is this. The 
Mitakshara recognises the .theQey of . right. by . birth and 

' consequently the right of surviv:orship wherefi.S. the Daya· 
bhag does not admit it. Under the. Payabhag when two 
persons inherit together \hey :.take as tenants in common, 

of the instances where Hindu 1aw is either modified, 
altere~ or added to in the name of justice,. equity and good 
consCience. · · · 

Even this rapid slirvey of the growth of the Hindu La.w 
is enough to show that neither the Hindu Law givers nor 
the Hindus ever thought that civil law was unalterable. 
They have, from time· to time;" modified it to suit the 

' 1.g., 
1 
two sons inheriting together get a. separate estate 

. whereas accordirlg to the Mitaks}jara the· two sons would 
,inherit separately but would hold the estate as joint tenants 
vith the law of survivorship. The. other differences are
under· the MIJiakshara the: son has' the. power to testrain 
alienations of immovables by ·the father. Under the 
Dayabhag ~e father's powers are absolute. Under the 
Mitnkshara. a joint member <;annot alienate his j~int shar~. 
Under the 'Dayabliag each cq·parcener can alienate h1s 
share. A sub-school of Mitakshara. viz: the Mahatashtra 
·or Bombay School allows this power of alienation. A 
widow of the deceased caimo.t' enforce partition of ,her 

. husband's share under the Mitakshara, but under tht.> 
Dayabhag she can. The rule 'of propinqu:tv ~s the domi·. 
nating rule in the matter of succession under the· Mitak· 
sh.ara whereas , the rfiest of religious. efficacy is the deter, 
mtll:ing factor under the Dayabhag ~ahooL · 

· changing needs of the Society. They did not hesitate to 
introducq great ,changes but never so · Bf\ to affect the 
central or the root ideas. Dharmll. er law, according ~ 
Hindu Law givers. meant two thin~. 'l!iZ., (i) certnin 
eternal verities which are common to all men, e.g., those 
rules which concern an individual in relation to the Power 
behind the creation, and, (ii) rules which look upon an 
individual in relation to. men rou.nd him, 'Dill., his societv. 
The former they 'nt.IIXled as. Sndharana DharmA ( l!rlfl\l!J' ~ 
and the · latter as Asadharana Dharma ~.!1(.1.!1 e~ 

· Vijnaneshwar in his 'Mitakshara illustrates the Sadharana 
Dharma as non~violence i~ the rule for oll fr,'lTII the 
Brahman to the Chandala , ;;r~ lt'l~~ ~ 'ltmf m>IT· 
~1111 lnf: ). The iirst central or root idea that has remained 
unchanged from the Vedic times up to now ·is noH-6 .look 
on an individWll in his isolation but to look at him iu 



( 104 ' ' • ' 
~o!lDection ,~ith a gt·oup or family or qollection of pers~us the order of ~uccession now prescribed in the .Bill father·, 
·drawn together by nature, and bound . togeth~t· b.Y ~1es ·eis~r·~ son is named in Class Ill. of ennumerated heira 
of'common interest.· . . detailed! under Clause 5 and .as sueb he would·-come before 

Tlle. second cardinal point whtch, has remamed un· the distant agnate. a'his . is because of the a9ecial provi. 
t\hanged is that nl81i and wo~an can not be equal so far sion. But on the principlet laid down by the committee 
.,s the holding of property. 1:S concerned. Nature,, t)le ai> agnate is to exclude a cognate. An a(!'nate of the 40th 
Hindu sages say has made ll distinction between a male degree would exclude a father's sister who would be 1 
and a female. The lntter IS bf nature .such tha~ she Bandhu end not named a.nd who . is ·nearer than the 
would always seek support of the male ~ therefo~~ pan· father's sister's son. Such result is hardly warranted and 
)lbt be' eonsidered us capable of protectmg the family ~r. the departure proposed in the_Bill is not justified on r.onsi· 
the property of the family. Her power over, propert~ IS 1 derations of Iogie or conve~ience or by thP. law so far 
therefore limited. Whether you study Manu or YujD8- · accepted by all Hindus . 

• '. valkya or consult th~ Vedic literature you will find woman A cognate is now defined to mean, one who is connected 
,is given 11 . second place,. Women are ~ be ~1.-he~.)ed through_ one. or more females. '!'be present notion, that 

• and ever• worshipped, She is said to be. the compl.ttnent feml\les likw doughters or sisters go out of the family by 
of man, but according to. the Aryan. Soc1ology she. Is not. marriage become Bandhus or Bbinna Gotra, Sapindas nnd 
such as can be tn1sted to' protect the family property. females who come il'lto one's family by marriage like, th& 
'Even males are .re.strained so far as , their, power over wife, the daugbter~in-law or the brother's .wife. •tp., 
family est11.te is co!icemed, It should be noted tha_t become Sapindas, iR. noo recognised. What is aston:ahinr 
women were allowed to acquire prop~rty; to hold nnd to is the enunciation in Clause 2 (2)(b). , It says that a woman 
dispose it of. But difference was made between a is agnate of her father Jllld his agnates. but she does not 

, women's own property called Stridhana and the property becom.e an !lgnate . of ber husband ·ot· his agnates by 
. of the family. The good of tha fnmily required thut ii:R. marriage. This Is entirely contrary to the prevailing 

property must not be nlienated snve for its own purpo~~~~ notion that the wife acqufres the Gotra of her husband 
and hence the doctrines like these nr~ fonnd stressed h,~ ,ond is .half the part Qf his- body. The. framers say that 
Smriti writers. , they are aware of this but that they have dropped it in 

"Immovable Jlrq_perty nnd biped though s.cquired ~ difference to the wishes of some. But it is interesting 
by oneself are. not to be gifted or sold save ·with · the . to. know what the 'ancient writers. say ~rt .the po:nt. In 

...,.consent of. sons. Those who are born, those whb are. tommenting on verse 45 Chap: 9 'of Mant,i ,Smriti, Kulluk 
yet to he botn, 'and those who are in the womb. all want Bhatta quotes an extract from Wajasaneya Brahmana 
maintenance, There 'cannot· be therefore a gift or sale". which bears repetition here. · . · 
(~rq(fl:'q(~ ll'lfq~r'illl "'~t ~il~ if ~;j;;:q, filllill: 11 "A mall: is only a.ha~ of hif!lself .so ton~ as he does not 

_ ~"ll<lltn'i!. ~"'~~!If, ~ ~ !!ltit<!i1~f!l'l if ~ if'il' ta~e a Wife. He contmues 1m perfect till he b~gets a 
. cbdd. He heCOD'Ie& a complete self when he mames and 

filllill:•u) . · , begets. Hetice have the sages, knowing the Vedas. 
Ya]nav~l~Y.ll IS tukeu to he t~e stronges~ ~upportet• of declared the wife is but the husband (i.e., .11 part of the 
women s nghts, but even he 1n verse 82 of Chapter n husband). · · · · 
(V~avahnr Adhyaya). 'says that proceedings with ~omen ,. _!f: • _. n. 

-lis are to be deemea void, indicating thereby that a pur· ·, . "''11 '~'1'. !lll(lr.l: iroffil. ~ill<~ I or,.~. I ' 
chaser :'rom a wo'!)an cat1 loot specifically enforce his ~ l1111'11ir 'fe;fff{ ffl'l.f(t. ¥Tilflr 1 . 
contract and cannot therefor£, succeed in thll King's court. - 'N ~~~· <~Fl'l f~!tlt !rl!lll!l afi· ~;ff ¥T<rl1!i iJqpq 
Irl ~hort, (i) the stabiiity of the fumily, (ii) the disparit.y 1<:1!~ ~1.(!'1(<?t fif*T il~flr lit l«<f ~ " , · 1 
between males and females, (iii) limited ownership, and . . . . , . ~ ll,if m ~r I· 
(iv) successive heirship as opposed to simultaneous succes· Brthospatl declares as follows:- . 
. sion are the cardinal doctrines on which the law of qrfQT!:l'(fl!!'!illt"r: . frll:•lhtf11~1\'lil:l :qi.l'.;t 1 ~tt~;f~ll! ~~'fill~ 'm'": · 
su~cession is based by the ancient Jaw-givers . of .the '· · ~!It ~:r-4 lf'lift ~P.r! ~iT \if ~~tl: 11 ' 
.Hmdus, and all refirmers upto· date have regarded. thesl'l · . 
principles inviolate. , · . • 'The Pamgrahan Mantras deprive a female of the Gotra. of 

Let us now see the. provisions of . the new law-The her f11.t~er. \Yith· the Chaturthi Homa. MalitJ"a the wife 
Hindu law · of intestate succession. It .consists of 2fl' gets, umted With her husband in skin, flesh heart and 
clauses.· . senses· and so she acquires her Gotra. L -

The' first clause gives the name of the Bill fixes· the Yama says·, · ' ' 
lst January 1946 ns the date, from which the lu1v is to ~~ ;:r l!f'flil'r 'li01.!T!Il: qfa:f~'<ri\ 1 
eome into force and says that the law would extend to the ~~~llre'~i= · "-"' ...:. , ., 
whole of British India which metms that all •Hindu~ • . .. "~' 1IIOt• ~«'1 'q<{ II 
would be governed by this law.'· It 18 ,n?t by. offenng of water nor by word of mouth 

The 2nd clause consists of' definitions. The important· ~ha:h a ~!p 0:~ams her ~us band. It 1S at the, 7th st~ and 
deftnitio~:~s which one may take note of are:- hy he bans ,ara ?f holdmg by the hand (a woman becomes 

(i) An agnate •(Gotraja) has. now been defined to meau . er us. and I Wife). , , 
a person. related by blood wholly throuoh' males without. d \curwus result of the proposed change may be illustrat· 

· limit of th~ degr.ee. Thus a man standing on the 22nd ~ Y an example "Suppose 'A' is the son of 'B' and 'B' 
degree and connected with the deceased through males 18 the son. of. 'C' and 'C.' has daughter 'D' .. 'D' is thus 
would be an agnate and would therefore exclude 8 relation . ,t~e. fa.ther s ,81~t~r, S~e Js_agnate of 'C'. 'C' is the agnate 
conne.c~ed through females. According to the not;ons now 0 "B, and B • IS the ngn_ate of 'A', so is 'D' the' agnate 
pr.ev~1lmg the ·Gotmja relationship which, consist~ of of, A_ and th.erefore she should come before .her sen". 
Snpinda. and S~manodal., relationships extends only upto But .10 arrangmg t~ order of success.on' father's sister's 
14th de•;re3 on,y. The Privy Council exam!ned J;he sub· so_n IS enumerated m clnSl!, 'Ill and father's sister is u.ot. 
ject in detail and ruled, "upon an examination of available ~hth ~e ~es~t that the fathers' sister's son succee:ls to 
texts of the Hindu L3.w and the judicial decisions on the e e:xclusJon of the father's.sister. But according to ihe 
suhject their Lordsltps have reached th~ conclus!on that' present sta.'te of law the father's sister WO).lld succeed in 
according tn the ~itakshara Sehool of Hindu Law which pre.ference. ~0 th~ father's sister's son as be'na nearer. 
;:!ovems the ca~e. Samanodakas include only thosa arnateR ' Jbis defimtlon results in 8 whole sale expropr'ation of a 
"hose rP.lationsbip 1;c1 the ]~ceased ~xtends from the 8th a~ge c\ass ol.persons, vis., the widows of Gotraj Sapindas 
to· the 14th del!fee from the common ancestor and in the w d ta ce thell' husband's plate in the order of surcess!on 
;~bsence of such an agnat-e the estate devolves UlJOn his ~~ .er 

1 
the Bombay Scbool us they are the Sapind1 8 of 

Bandhus". (Atmaram Abhimanji v. Bajiraol and others) all' msbands. Now that they' are not recoqnisad .as 
The dispute in this case was tletwee'n im aonate in th~ ·such they must loss the right of success·on The judg· 
22n~ de~ee a?d the {at~er's sist~r's: ~on of the deceased. :nts of Westropp C. J: an~ West J. in I. i. R. 2 Born, 
If what IS now stated m the defimhon be accel'lte~ lin , ' .. a.re well worth s~udymg m th' s resnoot , . 
agn11t.e. of ltny' degree wo~ld be an arm•tt. ani! would · · ·~ (u)' ~on......;rn d~fimng 'the son' it is sa'd tha,t, a Dasiputrs 
aecord~ng. eve~ to the P~1ncjnJes ..oHhe Bill'ex•lude the ~ n.ot mclu~e~ m .the catagory of sons. In th• H ndu 

, fof.t,pr ~ s1•i:<lr s Mn who tR onlv a co"''l•f.e or Blindhu. Tn 'octet.~ a DaSlputra h~s .a recoll'flised 'nlnce hom the t:m~ 
I of Yn]navalkva. In verses 1R3 d 134 n 

N. L. R. 398 P. c. Yajnavalkya 'make· th ' :. ~n of Chapter 
" 8 e position. of ·the Dasiputra quite 

.,, 
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definite.· He ill to receive a share from his father dw·ing by inhtll'i~llnre; partition, muiuttluuuoe, purllhullll, •~lf 
the father's life time at his option and after.·his death the : fjxertioi1s, gifts is 1111 stridh~n ucclll'l.ling to the dofinit.iun. 
Dssiftra is to get half share of what the sons of the But. this exwusion of the weouing ib not Mtprorted ~y 
deeeased would get in their father's inheritance. This any other 8mritikara. 
nM iii confined to the Sudras only and the Dasiputra of. The Privy Council examined this questiotl ht tho cuM~tl 
the thretl higher ca.st~s does not inherit but is entitled on!y1. "Sheoalta~>ker 0 , Dsbi Boltaya 1", and "Debim11uglll.proaad 
to maintenance. 'fhe posttion of the J)asiputra is thus o. Mahadcoprosad ~" ond concluded thot property inherited 
clear and is well within limit.&. ln a society so widely· by a female or. got by her on· purtition could no~ be 
spread as the Hindu Society -is. there are bound to bt! classed us Stridhan. This is thu pr~sent st.tte of low 
people who would procreate children from women not law: in Indiu except the Bombay province where b~ n long 
tully wedded.· It is no fault of the children that they nre coiirse of decisions it is held that property ,,cquircd by 
hom out of. wed-lock, and the Hindu Law givers h&ving women by inheritance is not Stt·idhun if the women fall 
regard to the various strata ·of ~he ~ociety laid down that· in the class of women entering u tnmily by mnrriage, 
in the case of the Sudras the la.w is different from wha\ but thnt it would be Stridhan if the femnlea fall in the 
it is in the higher castes and· recognised 11 Dasiputra, i.e., class of women who ore born in the fnmily but go out 
son of a woman who was not publicly ta'ken as a wife but ~f it by murriage, v.g., the daughter and sister. In s~ort 
was a wife in 11!1 other respects. Rcwever great may be the l\Iitakshara.definition of Stridhan is not nceepted by 
the progress in :b~rlucatio~ t~1ere are. bound t{). bP issues otper tEXt writers ahd is not, endorsed by the Privy 
out of the wedlock and 1t IS not w1sdom to throw thtl Council and there hr no necessity to extend the meaning 
ohildren to the mercies of Hea,·en jet· no fault of theirs. as is proposed. The framers of the Bill \\i1ile dcfinlng 
This sudden deprival of the Dasiputras of their rights so Stridhan go to the extreme length of stnting thnt any 
far recognised is not WIUTanted on religious er sociolo!!i·' property acquired by females· would' be Stridhatf tnake 
cal considerations. J .. et us not forget that people now a. distinctipn be !.Ween St:,idhnn ·when loyi,ng down t01e 
9penly .talk for compani9nate marriages. 1 The lawgivers rule of succession for it. It is said that the \1roperty .. 
and judicial decisions have kept the Dasiputra well within acquired by a woman by inheritance from her msband 
the limits and there is no necessity of dil;inheriting him. would b() back to the hei!'ll of the husband and oil other 
·(iii) Striahan has been defined to· mean property acquired kinds of Stridhan would go in a 11pecial wny, viz., to 

by li .h>male in any way.....vhatsoevel•.. Accordin~ to Manu. daughter, daugbt.er's daughter, daughter's son, son, •sona'A 
~ttidhan consisted 6 kinds, vis. · · . , son, etc. 

(I) Adhyagni- Gifts made beforo the nuptial lire. Cliluse S:_Applicati~n of the Law-
(2! Adhyavahanik- Gifts made at a. bridal 'procession. Clause B lays down as follows:-
(3) P~tidatt- Gifts made by t~ll father-in. law and Succession to property of a Hindu. ·is to bll' governed 

l4) Pitridatta.-:. 
(6) Matri·datta-

• (~} Bh~ri.datta
ro thlt! later wnters added .• 

. (7) Adhiveda.nika.--

(8) Anvadhayaka-

(9) Sbulka-' 'I 

· th~ mothor·tn·l&w and, o~her by this law if-
elderly persons when the bpde goea .. ('·' h · · hi · d d 
round saluting them after· the ~, t o property ts · mova e property nn th~ eceascu 

· w~dding. This waa also . called ha~ his domicile in BriJ;ish In.diu. lf it is proved how· 
'Pada-Vandanik '.Salutation gifts. ever that the man's domicile is outside British India then 

. Gifts by father' . this law I& not to apply. 
',. " hoth,er d (il) th11 prop~rty is immov~ble propert,y cousi~ting of 
" " usban · houses or building sites and not agricultural lund, I.a., 

• field.s nnd gnrdens, then rules of succession land down by 
Consol!J.tion ·money offered to 6 wife this law would .. determine the succession to this kind of for taking e. second wife.. -' 
Gifts by re)atiohs whether o( · the property whether 'the deceased had a domioile in Jjrif.ish 

husband's side or the parents' side ludia or not. • .. 
after the marriage. t 

Means different things, according to Thus a person living in Marwilr where there is If eustom 
diff•rent writers, but is generally that a daughter is not to inherit dies l~aving consider11ble I 

, , . taken to mean bride price. · house property in C. P. ond Derar bu~ withoUt•le,tv.ng u 
Yajna.walkya's definition of Stridhan i~ as u!lder,:..- , widow b.ehind. His prcperty in C .. p, and Berar would 
· go to his daughter under this law and his property in 

f'1r<!111<r'lftlli!~~'l'~!lfillf t·• ~Iarwar and .his mo:vnbles would. go to his brother. This 
~N~~~ &JN;f qft'filfi~ II ~-t >I~ is a strange rllsult. F!indu 'Law is no1V 1,mderstoed· ns a 

.,. ;f~<~:" lNT ~~ 'i!lri!TiR'cnit<r~ 1 person·al lnw and the merit of it is that all his property · 
· wherever Rituate is governed by that school of H ndu 

'ill~l!fll!SI<i~ iifii:t~<~:ilr•3~: 11 ~-!'I!~ Law to which he wus subject r.riot to his death:. The 
· (1) Gifts .by f~ther · (2) Gifts lly ~other (3) Gi[ts pY Bill tries ·to make it a 'lex loci' in the strict sense ~o 
husband (4) Gifts by blother (5) G~ts before the. nupt~al that" his immovable property would be governed b.v the 
fire (6) Gifts .by· husband when tak1n_g a second w.fe. an~ · law of the p!IJce where it is situnte and h s other properl·y 
the like (7) Gifts from ~elatives (8) .Shul.ka all. th1s IS would be governed by some other Jnw. Th:s would create 
Stridlian. · . confusion. Hindu lnw should be personal lnw us nt 

U is necessarv· here to note the words .,, 'ill[<!'•< '' ,in present. -~ • 
the defi~ition: ·Some recens:ons of. Yajn!11'alkya do not This clause Jays down that 'the law is not to apply t~" 
contain this word. Instead there is the word ' ::;; ' ,cha) ngrioultiiral land as law relating. to success:on of agr.cuJ. 
meanin" • and; but Vijmmeshwar.:... finrriraR who· wrote th~ tural land can be passed by the Provincial J,egislatures. • 
Mitaka:hnra had a recension which had the W9"d "Adi'. It is proposed that the Central J..e!'(iijlature should pass 
?ommentJ.ng on the verse Vi]naneshwar says that the ~vord the law and it is hoped that Prov1ncinl·Leg s!utures would 
Streedhan' is not to be u11derst.ood ns a word of art but follow th:s lead and make this law applicubl~; to agricul· / 

is to be· taken ety~nologically, . i.e.,· accord ng t{) the turalland. But this is a distant hope. With the Provin· 
ordinary meaning 'viz., th~ pr9perty of the ~oman ~ud · cialautonoiny functioning it would'not be easy to induce· 
l'elyin,g on the wo~d 'Adi' in. the definition he·sa1d pro;:erty ·Hindu members to pnsuuch a legislat:on. 

(2) h Clauhc B-order of sucoeRRion. amongkt nn't1-1numerated 
acquired 'by a woman by inheritance pure ase. heirs.-The order of distribut:on nn10ngst non·e~umeratcd 
(B) ~artition (4) sei?:ure (5) finding ( fmllilf ~f.rllrlf qfU;rtr· heirs is to be, il<icording to the ntles givf.'ll iu clRUSI' 9 B'nd 
~- ) would · al~o be streedhan. So, acc~rding to for this purpose relationship ie to be counted by de~ees; 
Vijnaneshwar f.r~~JQ\ there are 13 kinds of Streedhan,. and the method of counting degrees is to count., from the 
Streedhan in the worps of the text of Yajnavalkys con· propositu~ but to exclude him, downwards and. u~wards. 
forms to the enumeration of st.reedhan as:understood 'rhus a man's father is· in the first rlegree of as~ent, hill 
by other Smriti writers but Vijnapeshwar added the :5 ~on is in the·first degree Of descent. A brother is on the 
kinds mentioned above so 85 to include all possible 2nd derne of collateral, relationship the fa1h~r bein~r ihe 

first and brother (father's son) bein!! in the 2n-'1 a~greeo. 
~ays of getting property· / An uncle is a collateral of the ·llrd rleeree •'he father iS the In defining St.r:dhan the Dill follows the M1taksh11~a , 

• defimt:on and it says property acquil'ftl" by a .femqle. m • 1st degree, the ;rrand'ather lfQther's frtber) 'a the 2nd 
1 bt d dPnrP.e Alllf thP ll"ClP. (father's foth~r's <~'Tl) 'e on t.he !lrd 11.Y btan·l~r i~, Stridhan. In'other word. s property o ame · 

• (1) I L R 25 AD 468 PC (2) I L R 34 All 2U· 
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··Rank 
wuier the 
prese~t law 

degz'lle. This is the English ~~y of counting degq~;s vi~e. 
the· lodlau succession Act seQ. 28 and the table glV~n ~ 
Schedule l· The ll.:inM Mode of counting degrees IS to 
count f~om and inclu~ive of the d~ceased., ~bus a father 
i& on the 2nd degree in ascent. , Th1s change m the meth~d. 
'of cctmting· is likely to cause confusion and as there . 1a , 21 

Heir .. 

Father's Paternal uncle 
Father's Paternal uncle's eon. 

Rll.llk according 
to the · 

proposed law 

20 Cle.ss IV 
21 ';c.i ·point in changing ~he methOd the present method of 22 

ccunting m:>y be contmued. · 23 
Father's Paternal unole's .. eon's 22 " IV , 

1 son. 
Clause 11-'R~Ies, for h6TII,lits. : · . . Bandhu 

'rt should be noted t~at this clause deals '."i~h the succ~s-' =~~e 
Father's Father's sister's 11011 • 23 " IV 

sion of hermits as .individuals: Succession ,dea!J; With 24 Brother's eon's eon'uon. 
here,'.is. hot be ·confounded with the law relat,ng to ~he 26 Uilole'seon'seon's·eon 

30 agnate 
31 .. 

succession of Mohunts, ·.of heads of maths, ,of successiOn Now come Mother's mother 

oi Shebaits or managers of temples. , }iaths u~d t~mpl~,s • Ba~~. 1 
24. Cle.ss y 

are . institutions and are regarded as .corporations sole · Mother'S' father · 25 
' · T}ley never die. and succession to 1 them is therefore not Mother's Brother , 26 

;, 

.possible. But there must' be an individual of jiesh ClDd ' I ~:~~:: ~:~t~~~ ':~·s son ;~· . 
Wood t\l manage thes~ and s~c~es,sion to a M?hunt or to Mother's sister's SOD 29 
the'.Shebait ,(worshiper or PuJan) of 1\ temple tt. govemed , ---1--------,.,..-_:....-...,---.-.....:...:.__ 
by the rules of the il1stitutions, vide 'in. this respect, , . 
Ghose't Hind \I Law \:ol. ·r P. 914·915 and I. L. R. 9 Qal. · NoTEs-..( on the Comparat1ve Table):- . 
. 7.66 P. C. · , · • · , . . . . .. ·. (1) At t>resent as ~ result of the ·Deshmukh Act XVlli 
•. Provi&ions 'relating to the order of success:on of mdlVl: of ·1937 as .~mended by .Act. XL of 1938 son, grandson, 

. duals except to. Stridl:\.nn are over. nnd we may proceed to great grandson succeed Simu,ltaneously but with thCLright 
survey them ,and see how t)ley differ from the present •of surviyersh~p 'at.taohed, and widow lliDd daughter-in-law 
situation. . . · • take as oo-heJXs 'lvith the son, _grandson and great grandson 
~he order ci, success~on II& it obtuins t~day is . t~at ~he but. ge.t limited 'estate.. U nd~r t,9e proposed law, 5 1heirs 

s<>Ji takes first and in hiS'f~bsenoe other hellS. D1stmction take. Slmultaneously, VIz., .son, grandson, great gra~:~dson, 
is made blltween· a sou .undivided or re-united.. and' a son widow snd daughter without the rule of survivei:ship and 
separ~te the former excluding the latter. This 1s according ge11 ·absoiute estate. · ·· · · ·. · · , .. 
to the ,view taken in Bombay .and Madra.s which is based '. · (2) All sons succeed ~quaUy whether any of t~m is 
on the principle ~hat the father. and united SOJl form a divided,. undivided or reunited. · ' · · . 

. . copatcenary (family) and a·. son sep~rated: has gone out (8) ·widow-inean~ all'widows, i.s., allt widows togethe~ 
• of the coparcenary vo1untnrily ·and so he shoul~ ~ot be · to take one share. , . . . · 

ailowed to share in the coparcenary property. Tbisreaa.on· .(4) daughters take each a half ··share' ,without t!Ie 
ing,. is logical and sound from the point of ~iew of family. distinction of . being married, unmarried, rich ·or poor. 
T)le Oudh Court differs .from this view.. (A.. I. R. 1980 Daughter 1s given a. i share it\. deference to weighly 
Oudh 77) and bases its conclusion on a text of Baudhaylma opinion. ' . . . · . 
','~he male issue'of the body being in existence, the wealth (5) Daughter-in-law is excluded from heirship. now on 
.goe~ tO them". From the curdinal view point of Hindu the~round that she would Sllpcee~ as a daughter of her 
Law, namely the interest of the family the united , son father. · . . . , . . · 

. should. h)lve preference, ~d the Bombay and Madras view . (6) ·Sen'~ daugh~r and daughler~s daughter are ~iven 
.,seems' to be correct. No renson has been assigned why the h1gher place· .ns they are grand children just as' much ns 

· -· framers have accepted the Oudh view. The All\habad the•son of ·a daughter. · · • · 
~h Courb view is ,also 

1 
with the Bombay. a'nd Madras (7) ':"idows 'of Gotraja. Sapindas are excluded with th~ 

Vlew as may be gathered fl:om +· L. R. 4 ·All. 427.. . exception of the Mother, grandmother and great grand· 
A comparative table showing the rank of an heir acco~d· . mother who are in~luded'in the order given for enumerated 

ing 't<l the present state' of !aw and the rank proposed in heirs. , · · ' . 
'the· B~ll is gi'l'en fr~m Whiah it would be seen tha~ thei:e (8) Gr~ndsori's daughter, sc.n's ·, daughter's son~ s9n'~ 
are Vltal chAnges. Notes ·below the· .t.able explam· the daughter ,s dau,ghter ,and daughter's s .. on·~ son anc 
deptlrtures :- ,, · . , •. · daughter s sons dau~hter are not now includ,ed in thE 

. I • ' Oomparati;e Table. ?num~rated heirs but tb~ fra~ers a.re not opposed to tht 
· · mclus1on after entry 4 in class I. , . • 

· (9) Framers of the Bill,, are in favour of :Providing main 
te~anc.e for father or mother when they do u.ot. succeed t1.1 

'Rank 
, UDder the 

•p-C!&w 

' 1, SOli 
Grandson 

Heir 

Great grandson • 
Widow ' 

' . Widow of predooeased 
Son (daughter-in-law) 
Wido.w of p,redeoe&sed 
Son's eon 
Daughter ' , 
Daughter's eon 
Mother 

'11 
3 

'· /l. 
tl 
7' 
8 
9 

10 
11( 1929) 
a .. 
13 " 

'14.. 

Father 
'Brother 
Brother's eon , 
Brother's son's eon 
Father's mother 
Father's father, 
Son's daughtet-

. Daughter's da11ghter 
!lister ' 1 

Sister's son 

1 

\ 

.. . 

Rank according 
to thll' . 

proposed law 
• 

1' ' 
'I 

\ no~ 
e:roluded 

1 
2 ·, 

1 5 CI1188II 
6 I u. 
7 
8 

1:' .. m 
13 

he1r. · . , 
1 

· . 
(10) .brother's daughter, and sister" a daughter,. it ·~ 

s~gge~ted may, be included in class II imme<).i:1te::r a£~ 
s1ster s,son. ' · , ' , ' 
. (11) .The Rule. of preference of w)lole blood to half blooc 

. IS retamed (v~e clause 15) but a relation of half blooc 
would exclude one of full blood if the for:mer is nearer :ii 

, degree than .the latter. ' · 
· · · (12) Heirs in· Clnss Y who now take as Bandhus woul• 
' ~ereafter have preftll'ence even over .agnates as they ar• 
, mcluded in theJist'of enumerated heirs. Tlius a brother' 
great grandson. W?uld be exoluded by motl.t~r's sister's soD 

3 

' 

(111) S~ccess1on a!llongst enumerat~d heirs is accordin 
to class, e.g·, Class I would exclude Crass II an entry i 
one. cl~ss 'is to . e_xclude a later entry in the' same , cls.s! 
He1rs mcluded m the same entry are t{) take tosrether. 

" I ' (14) ¥anner of: distribution between' heirs h1 e~try 1 ( 
, II · ,class 1 IS to be as follows:_ 
" II ' (1) 'Sons to take separately each one share · 

"11-A inQlud~ 1 (2) d~ughters , to .take separately hlllf shs~ eaeh, . 

10 
11. 

in sistet- ' (3) wtdows ~get!ier. to get one share 
· ·~; . , ~!:Un:l :~/=-~ ~n ~: Olasa m . (~ .. sons, .grandsons ·and great grandso~s take psr strip•: 

18 · Paternal uncle's r;on's san 1
1
6
7 

. n It Is desir,able_ to examine . the changes proposed in til 
~u. ~~=t=-:!::.. ~~der of ~ucc~s1on stated above in greater detail so tlu 

· , 20 Grandfather's father 
11~ , IV • b ~ practical reslits· of the proposals would be clearl ______ ;....;.......;.....;..;.;;..;;;.;.....-,_ __ . ..,:•..;_::.;:_~:..;_;,_ ~ ore our ey:s. 
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Firs.~ as ~0 sit~Jultaneous succession, That the· appointment · of a daughter \\'liS a device 
It is. true that wjth ~e :Act of 1937 ~he foll~wing heirs res~red te. by a sonless man for securing the continuity 

ue to take together; 111s., (1) son inclusive of Grandson · of h1s fanuly and for seeing that he had some one who 
a11d great . grandson, (2) Wldow and (3) daugter-in-law. would be offering pindns to•hi!!l and his ,,n:es:ors, wo\Jld 
But the son, grandson and great grandson take together be c!ear from the verse 128 of Chapter IX and from the 
with the law of sun:iv~rship. The widow and daughter- gloss of KIJ!Iuka on ver;t:'s 127 to 130 of Chapter lX of 
in-law get only a lim1ted estate.· Under t.he propos~d hl~~u. .M1tnksbara quotes'Bribaspati who says, . 
taw, the son, grandson and ~!feat grandson, the widow and A Widow takes the . husband's wealth nnd in her 
daughter take ~tog~ther as simultaneous heirs without the absence the daughter as she flows from the limbs of her 
right of surviversbip and the widow and the daughter take . parent-s like the son.•a.. 
~~solute est~te: Under the existing law succession baing ~~ q-t<ft t'l'i ft.lr,..fHI~'.:tl i 
tOIDt, an. he1r 1s COJ:?pelled to seek par~it:on if he wants "' • 
oo'be ou~ of ~e f~nuly. Separati?n from the members of 'l:rRl'llli'f. ~~~ifm ~~t'll ~II 
~he fanul;y bemg looked down, upon .it is ,esorted to in But both Manu and Yijnanesbwnra did not put her on 
e~treme cases; , By the proposed law succession though the same level as the son. The reasons are obvious. The 
sunultaneous 1s separate and each heir is given the daughter go:s. out of t.he family and starts a family of her 
conseio~sness that he bas his independent share. The own. ;!be IS' the obJect of love and affection of . some 
widow end the daughter are given absolute estates. Frag. one else. and she would not· have the same re~rnrd or 
m.ente.tion 6£ the he~tage. is thus made easy as every hei~ interest of the family of the father ns the son would have. 
Will naturally ask h!S share to be' -separated and given: to ~be was therefore given the third posit'nn in the ·succes· 
him .. The son who was §o long depended upon to .continue s-on of a sonless man-first the son then the widow nnd 
the, hne now loses. the bulk of the estate. The idea of t.he,n the daughter. Somehow leaninl': is more t.ownrda 
the joint family is thus uprooted. . · · · · the son than a daup;hter amongst. all men in the world. 
·A very vast majority of Hindus consists 0 ( poor people .. , E~e'.' th~ framers of the Bill and the lierBons who gnve 

possessing a .house and., a fie1d or ~wo, To cut up such a ' 0PII\I0V. m fav?ur t>f • ~he daugbler e~em to think so. 
small estate mto several shares is not to the benefit of the . Otherwtse t?e tde~ of. gtvmg the dauphter n share less than 
Hindu Society. Antongst· the causes of fragmentation, the son, ts . unJ~shfi~d .. The M(lhomednns re~:ard the 
roles of succession . are $aid to be tbe. principal pause. • · ilaugh~er s cl~1m mfenor ·as ·would be seen from the 
Efforts are on the .one side afoot to nullify the bad etlects followmg:- . 
of fragmentation by t?e passing' of c~nsolidation of holdings "In order th.a~ the daughter may he a sharer there mu~~ 
Acts, .lnws encouragmg fragmentation are on the other be .no son ·survlVIng the deceased. If there is any son then 
hand proposed. . This should be avoided. The Dayabbag he, as the nearest male agnate, is \the oustomncy heir ond 
view .is said to supp9rt the change now being pr~posed. the daughter is riot nearer than him but in the.snme line. 
But 1t need not be f01lced on the rest of India: The She cann<1t therefore get a-prior claim to th~ estnte as 
Dayabha'ga view .arose under the. peculiar circumstances of Q~ur~~ic sbm:~.r but cnn. only rank AS a co-residual'y with 
B,engal at, the· t~me. Whatever 1t may be, t,he point for h1m (TynhJ! s Muhamedan Law 2nd edWon page 84~ 
advocating simultaneous succession is ·against the Hindu , footnote ~). . -
Spirit, and is un!lesirable from the point of view of the The '.fains, whose' reliclo!! started somewhere jn the 
pr~serva:io~ of pr~p~rt;v. .No necessity 'is m~de out to . 4th century before th~ Christian Ern (400 B. C.) place 
force ~his on :rovmces whJCb .had not Jrn'ld th1s view for the daughter,ps the 6th l)eir, i.e., after the nearest Sapinda 
c~ntur1es past. . . . of the deceased. Ville .Champnt Rai Jain's~ Jain Law· 

,The inclusion of d~ughter as a co~heir with the son.-The page '77.' This is enoug~ to show that there bas h~en 
daughter is now included to succeed together with .the son ~.ood reas,on for postponm~. the daughter and for orefe~· 
and the widow,, and the daug~ter'in-law. who '\V8S ~ive-n rmg the son t? her .. Even the Governmpnt of IndiJnvo!S 
the right. by the.Actot 1937 is now excluded '!'he reallons not prepared, m}93:7 to. su~port the claim of a daughter 
for including the daugbter.are ·stated to he, · to, he· ranked . w1tb the so~.·. Dr. Desbmukh in hiR Bill 

(i) the general opinion of people particularly of women , N~. 35. of 1935, clause 4, satd that the property of a Hindo 
is in favour of the daughter. beirig placed as a~ heir along dymg mtestate s~ould firsb devolve upon his. Wife, mother, 
with the son, • daughter . Qlld wife of a predeceased son along with hia 

@ Smriti authorities. are .in faycn!r of S(\Ch a step as 80!1 and all.of them should have equal shares. When the · 
they say that at a partition,l~etween brothers•, the ]lrothers Bill was betng referred to the Select. Com.mit~e,"the Law 
are . t& set apart fth part' :fot; the sister. (i.e., daughter). Member of the Gov~rnment. of Ind1a satd, we are noi 

Taking these. in order, the general' opinion ~nd parti- agrP-eable to these ngbts bei~g ext_ended *:<> ;da~gh.ter. 
~ularly that of women that the daughter should be included Dr .. Des?mukh wo~ld 'be,sattsfied if the Bill IS limited 
as a coheir. with. the sbn, appear$ to be. based mainly ob to the.nghts of ~dows. Dr.'. Deshnl.ukh agreed a.n4 
the groun,d that a. daughter is as much an issue of her accordm.gly the Bill was. mod1fied and , the tdnugh~r 
parents as the son and there is no point in exch.tding her was omitted fro.m \succeeding to t~e estate along w1th 
on the ground of her sex. A daughter should t)lerefore the ~0~· Nothmg has happened smce 1937 when this 
get a share and though eatly writers suggP-sted ttb share was satd a~d done· to warra~t. a e~ange. A.s regards. 
a share equal to 1 share of the son-. is just. The argu· • the ~~cond ground that the Smr!t1. wnters are m favour 
menf that the daughter is an issue like the son was present of !!'!Vlng a daughter tth ahare, 1t IS enough to say that 
to the mind of both Manu and VijQ!lane~bwara the a\1thor a cnre.f~:~l. st~dy of .the text of Manu 11nd Yajnnvalkya · 
of Mitakshara. M-anu says:- · . · _ _ ?oes•?ot JUStlfy a~ mfereno~ thnt the, daughter wus to 

As is the self so as the son and a ~a~J<>hter i~ equal t<> mhent alonl!' with the son. Manu s text runs as 
th S I ' th d ht · lik" · ' If follows:-e son. ~ ong, as: e aug er 1s e ope ,s own se . , 
how cal\ anybody else'· take the heritage;' · ~: ogf~:\! ~:, ~~: W!l'R: 'l'f'lt I • · · 

. ~ • . , ~<t !ilm<t 'ilfimlf "~: ~~: n-~~= 
. . "~ ~ ,~:;r: ~ ~tlll:llll I ~ mm'f. 'lilill'l!T I • "The Brothers shollld give to the- sisters ~ separ~tp fth . 

• 
1 

, li!<f I!~(( II 1!,;-Q,~I'l II share from thei.r ~hare of ·the patrimoney. 'Brothers not 
Kulluk in his gJoss·points out the reference here is to so .giving would fall £rom Heaven" . 

an appointed daughter '(Pu~ika)-.- ~. or . ~~ ii'l I~ 1s t? be not~a that ,the. verse . does ·.not say that thr
and not to a daughter in gener!ll. The appointment of a stster 18 t<> share the~ hentage. Wlt·h the brothers, but 
daught~r (Putrika) ,was a device for ·ensuring the eonti- · 'th!lt the brothers ~re to proVJ?e for the daughter a!ter 
nuity of the family. The appointment was made at the they. got. the estate ~:V. d~voluhon ... Kulluka Bhat pomfs 
tiaill · wh th d hter was bein" olven away in out. t!l his gloss th9t th1s 1s a p;.ov1ston for ·the d11ugbter'a 

. en e . aug , " o· mama<>e • · 
marriage .. The understanding .'\V9S expressed in the follow- Th t ·xt f y · · lk t ·t b d d 'b• I ing words : _ · . . e. e. · o aJnava ;:ya. pu s 1 , e:;on ou .. t say~. , 

"A brotherless girl I am giving you with ornaments on.. ~: !I ~~: ;nWIT: 'rl~~: 
A son born to her will be be my son. . ~:'1 ~{1m! li H\'nr~ 11 .~-HY 11 .. 

· ~~~~gut ~!!Of~~ . . · . "Th.e brothers who have received ~anskaras (at the band~ 
!illffi ~ O!Pljl ~~ ;~ it ~ ~ 11 rl'~ ili~ f~: of their J>arents) should see ptat their sister receives tlul 

.· 
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Sanskara by ~etting apar~ a. fourth part of their p~tri- left to the chan~e oi succeeding to her father. lf a widow I 
mony .. ", 'l'he Sanskar of Jibe d. aughter means h~;~r marnage has a case for being inc4lded in the list of heirs along wtth 

the son a daughter-in-law has u stronger one. . . 
· lis stated by manu. · · · Son's daughter and daughter's daughter.-A. son's 

• ' ·' . ~<fit fqf<lijftl!j! ~~~~R'Ii: ~: 1 • duughtet and daugqter's daughter ha~e~been given a place 
· · • ~~ !I\1~1"!!: 'llN1sf~qftfili!U II <-6.19 11 in the inhedtunce I next nften father. s father and before 
The ceremony of the marriage is phe Sanskara laid down father's brother by'\ Act II of 1929.· The framers. !lave 
,by Vedas fer women. Serving the husbapd corr~sponds pulled them up still\piglier and the reason given is. that 
to residi,ilg in the home of the preceptor and securmg ~he they are, as much grand childre.n as ·a daughter:s so~ and 
interests of ~he family corresponds to going round therefore they deserve a1place higher than wliat IS asstgned 
the fire in the. case •Of males. · Vishwarupa, the first com· to them: But according to Hindu notions, a son's daughter 
mentator of . Yajnavalkya t\'anslates Sanskar to mean- und daughter's daughter do not $tnnd . on the same level 
marriage. ( ~~: qft(!(?l;f ) . These verses amount to . as the daughter's son, from the point of view .of the offering 
1 d that a uhmarried daughter has a charge on of pindas'. The , daughter 'a son offers pmdas to his 
tt?e f~~~r~s estaten for her marriage and the charge IS tq mother's father and for . this · reason he is placed very 
the exten~ c.f a. 1 share.· The anxiety of .Hindu ~tithers • h!gh. Hindu La": of . .inherila~c~ cann?t be totally 
and brothers is to see that the unmarried daughter ts well d1vorced from cons1derat10n of relig~o'\ls b~hefs. 1 , 
placed by marriage, and they do their best for her when 

1 
It won't be right the~efore that the beliefs of one class 

arranging for her marriage. The present 8tute of. the law of people .should be fotsted on another class of people. 
is niOI'e to the advantage of the daughter than the. proposed Religion~ freedom .~s the ~afe11t VfS.Y to e~sure the p~ogre~s 
change. · Giving li share to the daughter would make the of A. soctety. It IS no ~e telhng a .H~du that a1 son _s 
brothRrs think that they are no longer responsible to see daughte~ anr d daught<;r s da~ghter are lust ~B much hiS 
their sis~)r; marrled. The change wili r~sult in sisters grandchll,dren a~ t~e d~ugh~~r s son. He believe~ fi!l~t a 

·being left to care for themselves a stute not desirable 'from. • daughter s· son: ts m 11 pos1t10n, tQ confer larger religtO~s 
the point. qt view of the Hindu. Society. - . . benefit on htm thap. a so~ .s daughter or daught~r s 

Ab.olition of th~ preference on the ground of being un· dal!ghter E:rclusio~ of widows of aotraia Sapindas 
marned.or not bemg well placed (O~dha ~~ •. Alloodha Accordilt" to the Bombay or the Maharastra school 
!ll'f'T, ~ratishthitn ~('fllff!,, Apratish~ita' 'illlfffiilfil, ) • 1yhich is p~~valent in Bom'bay and Berar the widows, of 
is also llOt well adv1sed. An unmamed daughter· hu~ Gotrajnsapindns ore allowe~ to occupy - the place of 
:greal(er need of her father's money than ~ ntarried one their h1,1sbnnds for'' purposes . of inheritance .. In this 
and the distinction suggeste~ by Mitakshara deserves to connection the disc?ssion . of . the subject by. Westropp 
be retunud., Fathers are anx1ous .to see that ;the daughter C .. J. and West .J. m LallubhaJ v. Mankuwarbm.1 mny be 

'is mmied in tillle and they go to the leng_th of iQ.curr,ng rend. The conclusions basfd, on the ~onsideration of 
debts jor the purpose. The ·duughter. would thu~ get. u Mit;tkshara and Mayukha and the. tradition or eustom pre-
uouble advantage, viz.,· being married at the cost of the valent in Bombay fllO.Y be summarised as follows: 

.·father's estate and also getting a share. along with the (1) The wife becomes t~e Sapinda of her husband by 
son. Inspite ol his affection for the daughter w~ do not marriage and remains so for purposes of inherital}ce. 
see instances even amongst the advanced and educated (2) The wi~ow of a Gotraja. Sapinda. occupies the rlace 
men making wills and giving the daughters n patt of their of her husband. "Upo~ .the whole" says West J. "it 
wealth. All fathers believe that .their sons are the would appear, more probable than not, upon the text of 
continuator o£ their line . and tha~ their daugh~rs sturt Mitakshara and its recognised' exponents that it did iuterrd 
a family of their own. An example will make it clear widows to be included amongst Gotrajns, · 
how the proposed provision works ~o the detriment of The point however is one in which actual practice is of 
the" son and I the ' fumily of the testator. Take the the greatest weight in determ.ining whioh of, the. eonfiicting 
case of a ~an having 6 d~ughters pnd only one son and · explanntions (ot texts) is to be preferred. 
s,1~ppose thts. man h?s marr~ed after he go~ th~se·· children. . W Qrd6 of West J. in this. ease in the concluding 
\~hen h~ d1es leavmg behmd hil}l 6 d~ughters, one son part of his judgment are worth remembering in another 
and a w1dow; (the s~ep mother of the ch1ldren), the estate connection. He says "in matters of inheritance we m~~t 
would be d1vtded ·m 10 shares. The so.n would get 2 administer to the Hindu community such a law as it has 
;;hares or 1(5 and four fifths will be in hands. on. which been content to deviSe for itself-or to accept from tradi· 
~e can never depend. The step mother may will 1t away tion ". 'llhe fra171ers tell us tha.t they at one time thought 
10 • favour .0~ her bro~her and ~he daughters would. never of retaining this provision but they abandoned it as" there 
thmk of g~vmg anytpmg to theU' brother even if he ha~ a was strong opposition to it from the other parts of Jp,dia. 
larger faniily .to 9Rre for than any of them.' Is it any argument, one {nay as~. that if one person is 
1 If th!\ sentiment that the daughter is really equal to not willing to part with his opinion another must ~e 
the son is strong for which one sees very little evidence . coerced to surrender his? But this is beinfi_ supported m 
'itl'the conduct of parents let the share of.the daughter the nam'e of uniformity; but uniformity IS not a.1ways 
be equal to the ~on lest it would be said that the possible. nor is it always desirable. If for instance it. be 
affection of the father was only· half in the case of the sai~ that for pl,lrposes of uniformity the big landlords of 
daughter. ·Hindu .law draws. a • distinction between ,Umted Provinces Ol" Bengal should part with their wealth 
succession to the estate .of the father who is the fo11nder for the poor tenantry of the Central Provinces every one 
of the faniily and the estate of a female which is not would. oppose such a measure on the ground of unwar· 
the family estate. The former descends to the son. in · ran~d expropriation. It is for the some renson' not right 
preference to the daughter and the latter to the daughter ' to d1vest a large class of people in Western India of their 
in preference to the sen. If the daughter and the son right.s.,..which have been theirs· "for cent~ries past. 
are equal the devolution should be the same in both the Inclusions of the heira in t11e clause of enumerated heirs 
rases. But the framer~ retain the. provisio~ o! the pre- 1 The present ,Badha Kramn (or compact series of heirs) 
ference ?~ the. daughter m _the cnse of Str1dhan estate ends mth 6 relations, the widow, daughter, dau bter's son, 
~~ ngam w1sh i'.? P~';de ~hat s~e shoul~ be a sharer parents, brothers and brother's son. The ro ~sed Badha 
wtt:t the son. Th1s pos1t1.on IS nEI!ther logtc~l nor fa.i~. Kra~a c<lnsists of 83 heirs. The framersp 

8
/ that they 

It 1s. 11 case of advantage m for the daughter and ad van· have no objection to widen ~he li$t till .f y fu Thev 
tage Qut_for the son. are in favour of in0ludina the follo!n" ~r t~., list ol 

Exclusion of 'the daughter-in-la.w.-The · reason enumerated heirs:- . ~ " m e , 
given by the framers for excluding the dauahter:til-law (1) Grandson's daughter. son's daughter's. son son'! 
from the posi?on sh~ now occupies is that" she would duu~hter's dau~hter, daughter's son's son and dau~h~! 
b~ bett~r off 1£ she· ts allowed to succeed to her father son s daughter m class I n•ter the last entry viz entry· (4) 
88 _hi~ agnate rather than to succeed t'he father·in-law. . (2) ~rother's daughter, sister's aaughter iti Closs Il 
ThiA 1s on t?e assump~on that her father has an estate IIl)-m~dH\tely after entr_v' (7). , .. 
~ le~ve ?ebmd. But H he has noli, the position of the This z_neans that the Badha Krama would be of 40 heirs 
lug. tedr-m-law would be· miserable. .She would be Expandmg ,the Badhakrama in this wnv ~nd snyina at th' 

eprtve of her place now given to her and she woul(l. be ' · · " 
/ (1) lL ~ ~ Bomb~y ~88 
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ame titne that Gotrajas are relatio111 without a limit of , (4) It has the reau1t of penaliaing_ a woman for .wbn 
egrees leads to undesired result. lt is proposed· as a/ she is in need and has to alienate the estate she m not · 
eneral pr1nciple that agnates should come in only when in a position to grant a clear ~1tle and purehasera do no' 
~e lis~ of compact aeries (.Badha Krama) is exhausted. therefore giv~ fW. vallijl. • . 
. t present Gotraja relationship is taken to en_d with the (5) There is no alternative to the evil: Th.e aug~sti011· 
4:th degree nod a man related on the 15th degree is not a . that sanction of a Court should be obtwned m not worth 
rotraja and therefore a cognate or Balidhu succeeds. lf considetlltiOn as this involves considerable delay which the 
lte circle of agnates. is· made limitless a man standing on widow cannot endure. She will be, forced to buy oti the 
ne 40th ,degree would be an agnate and would no~ aUow reversioners which means she must lose a part of ~he 
Bandhu 'to succeed thougn he ba nearer in relationship. value of the estate. ' 

~his is not mere imugination.. A case between a man Before dealing with these let us remember that 'limited 
!aiming to be descended fr9m the 22nd ancestor of the estate' is not a feature of Hindu widows alone. Limi~d 
.eceased. in the mnle line and a father's sister's son 'arose estates are found all over India and even in the cnae of 
~ Bernr and the Privy Couneil . held thut an agnate so males. The tenants of Central Provinces the lniiDldlll'll 
jstont was ~ot an agnate, ns ngnatid relationshi~ was of l\erar, th ZIIDlindars of other province~, the Mohunta, 
onfined only, to 14 ~egrees an~ so allowed the. claun of some of whom style themselves as IDaharajas in Bengal, 
h~ Bandhu. The Pnyy Council added. that the rule con- have only a. limited or restricted esfnte in the property 
imng the· word Gotra_Jas to ';~~~an relat1o~ up to th~ ~4th they hold, and these restrictions are justified by British, 
Iegree has the result ?f avo1dmg ~certa10ty and IS also statesmen on grounds of political economy.. These restriu. 
n perfec~ . ha~ony wtth' the sentunen.ts of the people. tions. or limite are warranted, they say, in the interests 
rhe oppos1te View woul~ len<l to the mcongruous result of those who hold the estate. 'l'o quote a familiar 
;hat an agnate related 10 the lOOth degree or even re- example one is the owner of one's own motor car but 
:\lOter degree would be preferred, to the c~gnate wlio may the ownership is limited or restricted. One cannot. run 
De nearly related tc the dJJcensed by the t1e of blood such· it without a licence and one cannot run it on the public 
IS the s.on of ~s sister or of his father's .sister,. 11ide road nt any speed one may wish. When limitatio111 are. 
il.tmaram .11 Ba1trao1• · Cognates no~ mentioned tn the put they are thought to be necessary for the preservation 
enumerated heirs would be exclu~Ied by agnates howsoever. of property for the ultimate. good of the owner· and his 
distant. This is not desired. · 1 suoc.ei!Sors. • When a person is nbt . in a position to hold 

Abolition of widow·~ esta,te .-Let us now co111ider . the his own' in the strain nod itress of life or is rackless of 
proposal of abolishing' ''the. widow's' estate• and giving ~on~equences law steps , 1n and protects the person by· 
every female inheriting to a male or female absolute estate limiting his power of disposal. .1 An estate is limited some· 
in the inheritance with full powers 'of disposal. The pre· timea ~~be poi~t of view of the holder ond sometimes 
sent. position 'in the coup. try may be stated us under. · from the pomt of v1ew of. the nnture of the estate. Thus 
Aceording to. ·the Bengal· (Dayabhag), Benares, Mitb¥a a. Hindu ~a~er:s ~owe~ over ancestral .movables ia aba~lute 
and Madras schools every f~male, whether ~he be a widow whereas 1t IS lliUlted 10 the onse of Immovables, Hindu 
or daughter, mother, father.'s mother,' 1father's father's. ~aw giv:er~ .have given a. _good deal of thoughb to th.e su~- · 
mother, who succeeds as heir to the property o£ a male ]ect_of limiting the powe.r of.a female over _property ~en· 
takes .only, a limited estate .and on her, death the estate· ted ~y her, ~he quest1on 1S approa.c~ed lrom aU ~omts 
goes back to the heir of the.male from whom she inherited. ?f :vt~w;, It .m. unf~rtunate that cnhcs denounce 1t on 
A son's daughter, daughter~s daug)lter, sister who are· a pnon , considerations. A. ~tu~y of the first SO ve~es 
now expressly mentioned as ·heirs in the. Hindu ~"":.of ?f Chapter IX ~f Manu Smnti will s~ow. tbat the au~Ject 
Inheritance Amendment Act of 1929 nlso take a lim1ted .Is not treated lightly nor from n preJudice pre-conceive~ 
estate .. l'he limited nature of the widows estate was re· ~gninst women in general. The law giver· starts' froiD the 
affirmed by the 1937 Act (the Deshmukh Act) which made 1nher~nt nature of. th! fema!e. Her place in the economy 
the widow a co-heir with the son. A female ~overned by of this mundane ~e IS' stu4l~d. Her aependa~ce on man, 
these schools cannot alienate the property except for legal her 1ipkleness of mmd, and lier unsteady affectt?n for m~n 
'necessity. Thi~ applies whether the 'property is inherited ~nd matt~rs are obs~rved., .Her place and duty m a family 
'from a male or female. As regards the Bombay .School, IS ascertamed i. an~ ~~ the light of all these per power over 
female heirs are divided' into two .classes for the purposes f~1y estate 1S limi~ed. . Manu and' other great sages of 
of determining the natUre of .estate taken:- " anc1ent.days had a ~gh ~gnrd for women, Manu saya.they 

(1) Those who come into the Gotra of the deceased by are the flames of hght m the home fit to be worshiped. 
marriage, e.g;, wid9w, wives of Sapindas and Samanodakas 'l'hey are the wealth of the home. (~: ~II' itt,; ;'f f.l~lihfi!l 
·and called Sagotra. Sapindns. · . .• . 'liar<!). Chap. IX-26, ' . 

(2) Those who are qorn in the Gotrn of the , deceased- y . . · . .. 
but pass out by marriage' into a different gotra e g ·a aJnavalkya IS e~ually full of pra1se. He says woman 
daughter, sons daughter, daughter'' daughter sist~r, cl~~e. takes 'man to eterwty through son, grandson and grea.b 
grandniece, · father's· sister and called ·Bhinna Gotrn. grandson. She must therefore be served sheltered and . 
Sapindas. . · . · . . · protected. ~ ft.r: snfu: !'fq'hf stll'hr~: 1 ZJ•ll~ 6~1~ fli!ll' 

Females coming under class (1) take a. limited estate ~: ~: 'if~: ~-c:; 11 ; · 

an~-f~males corning under cla~s (2)'.take absolute estate. ~~would be wrong to suppose that woman wns regarded' 
ThJ~ Is the ,rule for property ';llhe~ted by .a female from as Incapable of contracting or holding property .. The 
a m.ale. As regards property inhentea by a female from whole. chapter of Stridhan wpulcl. show' that she was 
a female eve,ry female takes. the ~bsolute estate. ~e pre- illowed to acquire wealth, to 'hold it and to d'spose it of, 
sent. state .ff law has been m ~nstence for centunes past as she wished. , There . are and were no limitations . on 
una IS supported by the au~honty of sages. . wealth· or .estate acquired by her. But when she came 
· The l'?flS<'m advanced for the colossal change may be· to be the Kulapalika, i.e., the representative of the 

summansed as under: . family, the family estate in her hands was held as much 
incapable of alienation as it was in tlni bands of a male• 
Manager: of the , joint Hindu family. The concept of 
limited estate of a widow has its root in the nature of 
the estate and not in the .holder of it. A family was 
conceived to be· a little kingdom (c!ompare the saying 
every one is king in his own bouse (<it, <t ;zt fi>IT) and the 
pro'rection of. the faDII1y estate was like the protection 
of 11 ~dom. Even in the 20th century no one trusts 
woman for the protection of a kingdom. Women are . 
not expected _to fill the armies nor is diplomaiie servicP 
allowed to be run by women. There were educ&t..d 
women in India in ancient days. In fact one reads thnt 
a Smritikar has .divided women into two classes (1) the 
Brahmavadinis, i.e., wom11n .learned and devotert to the 

(1) •Views advanced by Smriti writers are not unequi-, 
vocal, i.p., are .not' unani:ti:l.ous or definite. One is there·. 
fore free to take an independent view -of the matter. 

· (2) Muslim; Christian, Parsi and Jain women all get 
absolute estate and these communities are not 'the worse 
off on that account. There is no reason to sup!'ose that 
the· Rin~li society would suffer. if women ar_e allowed to 
take absolute estate. In the forward march of time 
Hindu women are now so edl!cated thilt. some of them 
have b~come leltislators, some lawyers and some ministers 
of state; and the .arehaie idea of dependent womanhood. 
mu~t now be scrapped. , 

(8)-LintUPct e~tate is a fruifflil souree of li~ation. 

('1)'31 NLR 398 PC , . study of philosophy and (2) woman ftt for marriage and 
I . 
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· , . 1 t' ' f (ll) The father protects a woman in' maidenhood, t,Jie 
world.!} life. Yajnaval.kya advtses the se ec ;on od 'husband protects her in youth, the son Jili:Otects her in old . 
brides from the families of the (Sdb+othretyasJ lmefrnomealir~:h age. A woman is not entitled )iO independe~e. , 

1 beassume-tag~rs • ~ 
in ~:das. t may be alto ether uneducated. Wan!) of ; filaro\ffil' ~ mlf ~ ·cuq<r~ I 
t:mes ;:~;~ t~;tcause of fhe limitation. Want of capa· ' 9:~ ~ ll'N!!it it liifr mf;q' ~ II '\-~ II 

cit rs:;.J;Oanage, protect o~ p~eserye,is the cause. L~t us Yajnavalkya (250 A. D.) also sa~s t~e same t~ and. 
; realize that the limitatiOn IS proposed to be lifted denied- her the power. The verses ln this connectiOn are, 

fr~m women without ~xception, from women of th: upper (i) "A woman is not entitled to independence in any 
· ten to the women of the hewers of wood and the . urawers · ~riod of life. Her father shall pro tee~ lier when she is 

of water. Is it a fact today that women froJ:? ull Cove~ ~aiden, her -husband when she is ~arri?d, • her son wh•n 
India from Karachi to Calcutta and from.Kasbmn; to hpe she is old, and in their default the1r kinsmen ~all pro-
caplorili and from all classes ·Of the Hmdu s.oClett a:~ teet her. . . .-
now so advanced bandddelvelodpe:fiat atondd:aiv!n!~e~th~~ ~:n's , ~~« <r.K!f fltm fii'A'i \\lfil: !J'if~ cn~ili I , I • 

traoomuted. as to e ee are t _. . ~. """' 
....., • 6 the family property? Census reP,Orts do no ~lf!it!UT11l!:ll~~it~l!!l l<ll'l"lu'iRtll~-~~ 11 

prope •••• 1
' ., h G • f lnd' did •- b ' t 'd support this ir$rence and t e . 'l>ver~men. o . 1e.. (ii) The following proceedings d.eserve w e ' se as; e 

not think so' in 193'f, w~en thell' Law Mel)lber InSisted· proceedings with persons whose mmds are oppressed With 
on the limited, estate clause being insert:d in the Desh· force or· fear, proceedings with w6~an, proceedin~ at ni~ht 
mukh Act of 1937. What has happened Ill these 5 years fall and inside dwellings or outs1de and proceedmgs w1th 
one may • ask to warrant ~ c~ange? ~here are sever~! an en~my... ' 
Instances of· limited ownership m t!_Je Hmdu Law a.nd m . !W!~filt'~ ~~ f.riffi~ I 
fact in all laws. ·The powe-r of the manager of an mfant 
heir to charge the estate of the ward, 'the power of 'a ~il'ifi+tO{l(l<ll\~~: ~~_:0011'(-~~ II 
shebait or a mohunp to alienate the debutter P~~perty a~1d . Ka{yayan~OO B. C. 
the power of the father or the manager of a JOint famlly A sonless widow protecting the bed of· he_r Lord (re
overlthe joint family estate are all ~nalo~ous to. the ~ower maining chaste) and observing penance should enjoy, the 
of a ·widow to alienate the estate inherited ?Y ~er.. Tlie wealth of the husband till her death with forbearanae. 
preservation· of the estate from waste or extmot10n 1s the • , · J .:. ,. &~........ 
purpose or reasoil for the restriction.. It is best expressed· ~T ~;f ~\!.: 11m<ia1lta 'I'~<~" I 1 

in' the classical verses:- . " ~~II!Rrr ~<nil"~: 11-

~'Though immovables and bipeds have been ncguired by. Mahabllarata. 
a ~an himself,· a'gift or sale, of these should n.ot be made ' The inheritance from the husband. can• b~ .the object df 
without consulting all sooo. , They who are b~rn and they enjoyment only..-A. widow is not to cause dimunition of 
who are yet unborn or are m ·the womb reqUire means of . the. corpus in ant way~ . . . . . . 
s~pport. No gift or sale should. therefore be mnde. ". . : · ·liifti!If m~ 'l!~fi!'Mf: ~a:· 1 

~~~"~~if1 , ~ro(~:~~ q~-lfitl~u-
' .m'li-r~~'-lft;til'il,m:,n Natada Smriti-46o A. D. · · . · 

' it :;miT ~Ill iR ~~: 1 · The' de~gs of women are in~alid, so say ~be thought-
'' ~~~ =t ;u;f il 'I fit~: II ' iu!. This is particularly'so fu ~he matter of gifts, pled~es, 

"ifRfir.i~ \lllffi ii~il'" · · , or sales of houses and lands. Women have no authonty 

The sole power of an individual; to alienate fani.ily estate 
to gift or sell. A widow has full powers to enjoy so long 
she lives. · 

is confined· to necessity as stated in tht~ oft quoted verse ~ ~ - $lij ~tftm!r: 1 1 • 

of Bcihaspati:.-"A single individual may effe(\t dollll.~On, ~ •. · ~ ... .:._~ •• 
1
.
1
. 

mortgage .or sale of immovables in case 0~ distress,, ;tn l~i(l'~ '\!,11."'~"'1'11~'1'11~'11'11 
the interest of the family. and mPre especially for pious ~ ~ ~ ~ 

Pnt:IJOaea.". ' <n'ffl. ~~i!Rii. •·m !!!: 11 
' ; 

• - ;,;.fitft ~ ~Til; ll:~ I Prajapati Katyayana-200 A.D. 
~ !li(.~ ~" ·~tre: 1i On 'the death of the husband t:he widqw ·becomes tha 

No well:wisher of a sust~ined progree i>f society would protecj;or of the family, and gets the husband's property . 
. wish to depart from these s,a.lutary rulas, andlet us no' Butlshe hns UQ power during her life to gift pledge or 

be carried away hy the glitter of . the West and abandon ~ell. · ' 
what our ancestors ha.ve provided after" due deliberatipn. ' ~ mi~ ~~ ~~ ~~' 
The limitations are only safe-guards or brakes. A motor · , . . ~it~· wei 

1
l(lil'N'Iilfcriliit11. 

van may run smoothly and reasonably fast in spite of the The Commentators declare as under:.:... . 
provision of· pneumatic and powerful brakes. I Widows Dayabhag-(14 century A, D.). . . , 
can thrive reasonably with the limited estate: · A widow can only enjoy her -husband's estate. S)l& is 

Let us now exa~ine the g~urids aQ.van~ed jn respect of not competent to gif~, pledge or sell, , • 
'the changes- , , ' . '~ lt<J:'~t.r ~It'!' I lf a iRlT ~NI"i! fi\'ililrr: ~ '!{~ I 

(1) Smriti opinion .is not unequ:i~ooal 11nd ·one is' there·. . Smri# Chandrika-(12-13 century 4,: D.) says u 
:fore free to take an mdependent VJew. : follows:- , · -

Before examining the Sanskrit textS whether of the · "Though the ownership of the. :wile over' the' property, 
codes viz:, the Smritis or of the commentators it should of her husband is established from'the time of her marriage, 
be b~rne in mind that these writers make ~Qist\nction 'this ownership is of a dependent nature (but after the 
between property acquired by ·women·by gifts, eto., ,ill,, husband's death) this ownership is independent. lienee 
Stridhan, aild property· of the. family whic~ goei! ~to is the word "Labheta" used in the text of Vridha. Manu, 

_ their hand by inheritance. As r~gards, stridhe.~ l .. e., which says that e. Widow who is sonless should: keep the 
property recei~ed by e. femal~ .bY gtfts from her f6lation. bed of her lor~ unsullied and continuing to be chaste she 
there is no difference of, opwon. AU 4gree ·that a ·should offer p10da to the husband and take his entire 
woman has free powe-r of disposal over stridhaii .. property. property" · ·• · , 
BUt as regards property inherited -it is said she gets The prohibition' in ~he .dictilm of Brihaspati to the eff~ct 

. limited esttM. Let us now proce~d to· study the -texts. that- , . · · . 
' Manu (800 B. C.) denied~ower of 9Jsposal to women. "A chaste widow keeping the reputation of the famil' 

(i) A wife, son and 11lave are ordained to be destiwte (Vratastha) should get -the estate of her li.usband on hit 
of property. Whatever they .acquire becomes the property death but she has no ·power during her life' rune to gift, 
of them to whom they belong. - pledge or sell it.". , · ·· · 

l11Tlh!f.f!ll<ml!ll'lflflt'l''llfitf~: 1 is to be understood to mean this . . . ' . . 
. · "tha~ .this. prohibitio~ is with respect to giHs, i.e., foi 

~ ~ ~\t m ~ II 1:-¥~ ~ n' .non-relig~oua purposes since there is. direetion . fgr makin1 
I ~ ' 

,' 



..... ' ' 111 
gifts, etc., fpr pi~us 'purposes,. q,g., relief of the blind, the 
helpless and the aged. In conclusion the widow has 
h'berty to' make gifts, etc., for pious .purposes (purposes 
of religion).". ' . · . · 

' ~q:afl~ '1i! 'l:~ll. 
·~<rr-nm~.~ll'l\l~tfol(-. 
'<'f'lf ~ ffii{'il( 'l!fu[ ~. 

Second ground.-Women of other oommunit.i~s· ge• 
absolu.te estate why then deny it to the Hindu ladies-

This is no argument. The simple IUlllWer would be tha\ 
the other communities have not given the thought to the 
question which Hindu law-givers ha\'e Jliven to it. ~peak· 
ing from a sociological point of view womunbaod ,in other 
communities is not proved to be better off on aocount of 
their possessing absolute po\ver: They may ,possess the 

This shows that Smriti Chandrika accepts the limited powpr but they may not'be using it independt!nt\y. We 
eatate but stales an exception that the power may. be know· for a fact that courts of law \aok askance at a t.ransao
exercised for re\igious.purposes. ·· tion by Mohomedan Ladies. Presence of independent 

Virmitrodaya--1700 .A..·D. refers to.Smriti Chandrika. and 11dvice is insisted on by courts before transactions with 
them are given effect to. As regards the statement that 

sar.:rherefore it is \lstablished that in making gifts for women are now sufficientl.y educationally advanced 11nd ' 
spiritual purposes as well as in making a sale or moi;tgage some of them are now legJslators, lawyers and ministers 
for the\ purpose of perfo~g· what is. necessary in spiritual and 80 the limitations ought to go, it is enot1gh to sny 
or temporal matters 'widow's rig~ta do certainly extend ~bat these are exceptions and exceptions prove the rule. 
over the entire estate qf the husband. The restriction is w.e know 8~ .over-whelming majority of women amon~si' 

d h b · 1 .d d Hmdus are illiterate and unable to manage properties. . 
however inten ed to pro i it gifts ~ P ayers, sneers an Courts noting in their J. urisdiction under the Guardian nnd 
the like as well as sale 'or mortgage · without necessity. w d 
Accordingly the word 'Kshanta' (ll)15T) (being moderate) is . ar s Act still hesitate to appoint Indies ns gnardillns of 
i.bsert~d (in the saying of Katyayana quoted above) .. The !?e es~'aths of th3 mindors thougb they be the olosest rola· 
idea is that; on obtaining property she 'Shall not; uselessly IOn ° e war s an the ground is said to be thati 

1 . w~men. ar~ incapable of managing property. As already 
spend i~Golapchandra ~~rker's trans atlOn. · Blltd t~s IS not a. reflection on womanhood, 11s it is no 

· • !R'IIl<\' lll!t1t ;if.\' ~~~ti 111M~ reflection ~n womanhood to say that 1.1 woman is not ti\ 
' 'lfttr o:<t: ql\'lll: ~~·~ ~: r f.l1rll: !l: to he a.ppomted a. field marshal of an !ll'lllY· although as a 
· , ~ t:-~ ~ ..P.. ~ mat!'.er of fa.c~ several women gradua£e in mathematics and 
~if 'Iii <::iii11"11q''l ilih~'~"'"' , .. 'f."'" ~·" ~~~ .are tn a poSltion. to oalculate ranges .of guns and determine 
1116- l>;;t 11/,ii!T ~. i\f'\'ll1 iR ~ilift t'U il."f ~ · the parabalic curve of shots fired. . ' • ·' 

' . , , ' . . "1 ~ltll, S:~: I . J'hi~d grOun~-Limited estate is a fruitful source of 
Vivada Chintamani.-:.1150 A. D. observes. , litigation. 
The independance. of a. widow in~eriting the prQ~erty of · . 'E_ve~· assuming, _without admitting, that the provision 

her husband in making gift or the like does not eXJst. of lim1ted estate 1s a fruitful Aource of litigation it is 
~'I ~ q~: ~m ~~iiim "1 6~ ({1"1l'l:1 <.im(;;q' 1 , har.dly the reason . f?r i_ts aboli~ion. Money lending. is a. 

1 V avahar Ma ukk-,-(-1600 A. D~) observes. · · · fruitful source 0~ litigatiOn ~ut no body suggests abolition A; per the t!xt of. Katyayana-'after the death' of the :U fon~y len~ng .. Creatmg tru~ts an~. co~ding in· 
hutiband the Widow preserving the honour of the family no sb~~s 1:u an:s er mstanc~. at fruitful littgat1on ·and yet 
should obtain the share of her husband so long as she t' fy gg . ts the abohtlon-cf ~s.ts' nnd the dedica· 
. . _ . . to gift to rtg , IOD o ! propc:rt1es to temples or char1tles .. Let it not be 
li~es, but she. h~s no owne~s~p therell!, - . • · mo age , forgotteQ. that law does not nr~vent alienation absolute! 
or to·sell,, this ts. for prohlb~~on of g!ft.~ bards,_ Charana Alienati~ns are restricted to~cases of real necessity li~t 
and. the like. GUts. for religJOUs or spmtual obJe~ts an~ t~EI trouble arises from the fact that the limited o~er or 
m?ttga~s and the like for that J?ur;P08e are of course Pet Widow imagines necessity where it . ··does not exist or 
nutted. creates one when by exerci~e of ordinary prudence jt 

V •. N'. Ma.!!dlik pages 77-78; · , , could have been· avoided. The' purchaser is anxious tO 
.iR£ ~: r ~fbrsl~ ~. !i~ 1 · ' effe~t a short ~~t to property and snatches at the oppor• 
~if ilft ~~ <U'INJI~ U6' i!it. at'~ · ~uruty· of acq':llrmg pr~t;rty., All ~tigation is the result 

.. · . , . , · . . · o~ greed of ~s or that s1de. But if the ordinary precau-
• ~ ~ f.:tiN>Rt!ilg~<n'f !®!~~ s ~fil ~I tion of placmg all Cllrds on the' table were resorted to; 

' Mitakshara-1150 A.D.. · . and if circumstances leading to the alienation were com-
- J We have quot\)d above the texts of !ajnavalkya. Th~y mitted to proper 01\ doclllllente~, nine-tenths. of the 
aay that females in ~eneral are hot free and that ~he litiga~on would vanish. _Examine the cases. of alienation 

. procee~ings with y.oomen are not .rega~d~d as valid. ~d m nearly llli you ~ find that nec~ss1ty. as a fact 
Ther~ is, no mention about the' nature of the estate 1s not· stated or a reason IS put down wh,ch on the face 
taken' by a woman by inheritance ' from her husband. of it can be shown · to be untrue. The observations of 
Mitakshara the com.ri-tentary on this Smrit'i by, Vijnye.- the Privy Council in the c!!Se of Hanumanprasad v. M8t. 

· ·:r:ieshwar does not say anything directly on. the point. B,abooee1 should not be lost sight of. They apply to tbe 
The point about the power of the widow, whether it is widow as to the manager of an infant heir. 
confined 1o enjoyment or it extends a. free disposal of the . "The power of the manager for an infant heir 00 charge 
same is not di11cussed. The discussion of the right oj. a. an estate not his own is under the Hindu Law 11 limited 
vQ.dow to succeed under :the, head "Patni." )s !!evoted w and qualliled. power. It can ,only be exercisei rightly in 
the determination of the question if the widow has the · a case of need, or for the benefii of the estate. Bul 
right to .inherit or whether, a8 contended by sonie, she where, 1 in the particular instance, the charge is one thai 
has . only the right of maintenance; .and the conclusion a prudent owner would make, in order to benetiti the 
taken is that the.right to succeed is established. Mit&k· estate, the bPna fide lender is not affected by the preceden1 
ahara however regardS the property inherited by a. widow mismanagement of the estate. The actual pressure on the 

' as her stridban and liS a. woman possesses unrestricted' estate,· the danger to be averted, or the benefit to be ~· 
power over stridhan, it may be inferresl tb,e.t widow's power ferred upon it, in ~he particular instance, is the thing tc 
over property inherited is also unrestricted. In other 'be regarded ... : .. :~ .......... Th~ir Lordships think that thE 
words the widow gets an' absolute· estate. Other com· lender is bound to inquire into the necessities for the loan 
mentaliors on Yajnavalkya, viz., the author of Virmitrodaya and to satisfy himself as well as he can, With referenc~ 

. and the· authorof Smriti.cha.ndra do no£ agree. with ~e ~ th~ p~es with .:whom he is dealing, tpat the ma11age1 
· llitak&hara. • ' IS ncting m the particular instance for tbe benefit af thE 

Leaving Mitiakshara whose atti.liude has to be infe~d · estate. But they think thati if he does so inquire anc 
one may say that so far as the original texis are -eon- acts ·honestly • the rE:>a.l existence of an alleged suffioienl 
corned there is no ground tO suppose that; there is equivaoa.. and reasonably-credited necessity is not a CODdition prece 
lion any ,where. 'The. conclusions taken are. definite. anll dent to the validity of the oharge, and- they do not thinl 
are acted on for several. centuries pa~t. 'They are sup- · \he.£, under the oircumstances, he is bound to see fo th1 
ported 'by good re!!Sons .. Taking Indian womanhood as 11 application of the money~ .................... The purpottes fo: 
whole tlie doctrine would still hold good and no case is which a loa.n is 'IVBnted are· ofien Mure, as respects tht 
:rpadr out for departing fro~ those conclusions. · 

1 
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· · · 1 to definitions) that brothers and .sisters when spoken of 

' li t1 and a lender oan. rarely have, un ~sij in connection with the success1on to a male mean b.ia 
actlml app. ca on, an" emen~ the means of contro.ling b d . te ud n t . his te . 
he enkrs on. the. m .. g .. -1 "-ation. Their Lord· 'oonso.ngume brot ere an SIS rs a o u rme 

d · btl duect1ng the actwu upp.t.W , brothe!1 and sisters. It is true that when one t?J.ka of a 
au. ng y t think that a bona fids creditor should suuer brother one meails the male issue, hom of the same father, 
~~~ t~ t:s. act~~ honestly and vdth due c~utio~, but 

18
' but Law must be exact as some times dirticultles arise in 

himself deceived. • . ' sf 't courtS of law and even learned judges find it difficult to 
The 'position of £he purchaser 16 made a~ .6 e 88 1 decide. ,· Such :was the difficulty experienc~d by Shah J. in 
uld b on!~ if he is careful to .take th_e. mlDlmum P:· the case of Ekoba. 11. K!Uhiram.l ~ ln th1s cuse one Sadi 

co ti 
8 

i 'to make bOn/1. .fide enqumes about e · had sons from J'airam. Jairam aivorCI.ld Sadi. Sadi then 
cau 

0~t 11 '·d. to be reasonably satisfied himself as to the· . remarried and got sons from another man called Para. 
ne?eSIJt :y o.nf th s•"'e' Law expects him to prove .the . d . if th emtence o e ..... • h t h d sbaram. Jairam died an questton1 arose e sons of 
existence of necessity as a fact or at least t R e m:/ Saai fr9m Parasharam could. claim, the. estate ~f Jairam 
b01!4 fide enquiries and was satisfied. tBut even· 18 along wi,th the sons of Sad1 from Ja1ram. Tb.e. Judge 
little the purchaser ,does not wish to do ll.n~ wa~ts the decided that sons of Saai from Parashram could· not 
mercies of the court on his ~ide. ·The re~erstoner 18 not a· claim along :Wit~ the sons of Sadi fr<im Parashra~, · He 
bc>ntempt.ible creature. He 18 of the f~m1ly! m~y be near said "the conteation of the appellants (sons of Saai fro!JI 

, or far but still of the family. The wldow 18 g~ven a ful) Parashrani) seems to me· to ~e o~posed .to the .basic 
power of enjoyment of the income but she must save. ~he principles of Hindu Law of ·mherttance. There 18 no 
corpus. A tenant in C.'P. •is ~uch in the aa~e position ·provision in the M~takshara or elsewhere for treating the 
but· even 'small 11ttempts on the part of the legtslature · tQ sons hom of the same mother after her, remarriage being 
give him absolute power are. resented by the people of the treated as brothers born of the same womb for the purpose 
C P · · · · · of jnheritance so as to include. in the meaning ·of the 
'Fo~rth Ground:__Limited' estate pen!llises women. · word 'Bhratarnh' used in the texts. For the purpose of in· 
It is' s8.id 't~at i woman is penalised under the th~ory heritanCI.l eons of the same father ·are brothers ... : ..... But 

of limited estate. She is faced with a n~cessity but she the sons of the same mother by a different father though 
' cannot get purchasers ~t full value as the title she co.n o~er' born of the same womb belong to a aifferent, family and as 
is precarious. The reversioners ~o n~t come to ~er relief such are entirely outside the bategory of too class of heirs 

· by readily · consenting to the alienation. Aij this in an under the heading brothers.'.'. · ' . 
extreme case may be true. But let ua not forget that It is thus desirable that brothers an~ sisters shou~ 
hard ·cases make bad law •. There is nothing peculiar in be defined in clause 2 to mean sons and daught~rs from 
this to the widow's estate. Every, owner is in that predica- the same father for pinposes of succession to the estate 
ment and none in distress :realises full value -of the estaU3 of a male. 

1 
For purposes of stridhan sons and daughters. 

as he does not possess the required. staying power. A should include sons and daughters bom from the same 
change in the law Will not stop penalisation for there would womb of the 'mother ·though from different fathers. In 
be always some who would take advantage of the situation. other words, for ·purposes of inheritance other than 

'The necessity of one is the opportunity ofthe other· Stridhan consanguine brothers. and · sisters • would be 
Considering everything one cannot help . concluding regarded as heirs and uterine brothers· or sisters would be 

that time has not arrived when women in general Ol!on be excluded. 
given free power "Of disposal over estates which are Clause 17-Rights of ,su1'11i1!ing spouse and descsndant.tJ-
family estates; Women legislators. women lawyers,. Relationahi.p unless the contrary is indicated is ahva~s 
women .iudges and ministers are excelltion. The gene· underStood ·as legitima,te relationship, i:e., reiat.onship 
rality of women still conform to the estimate made of h 
them b,YManu and other sages in the past. t arising out of p1arriage recognised by law and w en an 
r Clause 12 t~nd lHpeak of Stridhan and the suoces· . offspring is the result of marriage not recognied by, raw 
sion relatihg tliareto. While examining the definition Wt' it is said to he an illegitimate issue: According to .Hindu 
have seen that it is not desirable to widen it so as to jnclude Law marriage is valid · only when the parties belong to 
61tate obtained by inheritance, partition or' mainten,ance. the same Varna or caste. 1'he number of Varnas or castes 

recognised by the . Smritikars is four 1!is., 'Brahman.,, 
' For fixing ~he order of succeelon to Stridh,an aistinc- Kshatriya, Vaishya and Sudra. Marriage was recom~ 

tion is made by the framers between property obtained by mended between parties ,of the same Vama but marriage 
inheritance from, husband and other· stridhan. property. was permissible .between a boy of a superior Vllrna and a 
In tl;te case of. thti fonner property d~es not go to the girl of an inferior but marriage the'other.wny round, vis., 
heirs of the female owing to .the stridhan but it goes hllck be~ween a . boy of an' inferior. caste an.d the girl . of Q 

to the heirs of the husband. After having included pro· superior caste was discountenanced. The former wer11 called 
perliy ~ the category of Stridhan such a distinction is . · 
meaningless. But the framers pf the ;Bill seem to realise · Anuloma 'ifi[{lfflt marriages, i.e., marriagen.long the grain 
that it wouid be unjust to allow /roperty of the husband br natural order and the latter Pratiloma SlfiW'tll'. against 
to pass tp his. wife absolutely an through her to pnss to . the natural order. •Yajnavalkya says that the ~ridegroom 
others not of the family. I£ this be so, it is .better to must be of the $ame Varna as the bride in: verse 55 of 
amend the definition of Stridhan. and t'o exclude property Chap. I and the next verse disapproves exogamous 
acquired by inheritance ,from it, 'otherwise the effect marriages, Yajnavalka says. . , 
would be that law would be inviting the female to dispose ~ . ("The boy to be selected should be learned in' Vedlls, 
of the property during her ~e . or to will it t~\vay at her should be ·of-. the same Varna· and should ' be possessed 
pleasure. .Unwittingly. the legislature would be par~ to of the same qualities tis above, 1Jis;, he must' not be within 

/ extinguishing the ·property of a family. To lle logical if the prohibited degree, must be of families of repute, and 
clause 13. is to remain.,with i~ explanation the definition m\lst be of well.tQ do families. He must be ydung, intelli· 
must be amenaed. ' gent" and well taked of. . . ' 

?Iause ~3 (b) lays do_wn tlie order of. suet;eB&ion to I. do ~ot agree that the ~e upper castes may. take 
stndhan with the exeept10n of property mhented by a thetr Wlves from the Sudra class since· one is rebor~ 
female from her husband. The order is to be uniform for 'through the female'?. · · 
all other kinds of stridhan and is in the main on the lines · v.il« WI~· ~~· ai't&!U<R 
of the Mitakshara. , A small point should be noted. in this . ' ' ' 1 ' 

eonneetion. Daughters and, sons spoken of in the order ' ~ .: ~ ~r ~ ~~ II ~-\1"1 
are daughter and sons bom to the female. from two differ· ' ~ It- ~<(Rftre!:ll: · ' 
ent husbands. For example woman • A I may marry 'B' . ~~ ~ !.R'Iml. ~ 'i!FRt m II ~-"'f\ 
and get a daughter · from ,'B'. On the death 0 th1 'th han . ' · 
of 'B' woman "'A' may manj': 'C' and et · a · n .. ~ o er ~ ~anu adVISed endogamous marnagel 
daughter from 'C', Both dapghteril are her da!gh£ers but did ~ot prohi~it . exogamous . marriages so long a 
though from different husbands 8lld it is therefore desir- ~ey were ,Anuloma 1J1cle v~rses 12.and ~3 of chopter· !D 
able to add 'uterine' before the word daughter or son 80 As .both Manu and . Ya1nav~lkya d1sa:pproved umon 

' that in ease ·~f stridhan property daughters or sons from outstde , ~ caste . exogo~ony ,dl~ppeared so . much s 
difierent husbands would .equally get. the estate as both are that marr1ages between sub-divl&lons of the same cast 
her progency. It may also be sta~d in clause 2 .(relating (l) 1. L. R. 46, ·Bom. 71.6-A. I. R. 11922, B,om. 2'1 .. ,, 

"·· 



113. 
~e looked upon as invalid. '!he .position under the law 
i~ stands a~ presen~ ia that marriages between sub· 
r,.,6 are regarded valid lnderun. 11. Ra.miUW0.1ny.1 Tne 
,stion of Anuloma. marriages ia examined by the 
lllbay H. C.; and these marriages a.re held valid (46 
n. 871). Fratiloma. maniages a.re held invalid, 1JJtU 
All. 458· and 48 All. 670. The specia.l ma.niage Act 

'2 as amended by the Act of 1923 has nullified the 
es of maniages as stated above. Under this Aot a. 
rriage between a. Hindu person and a person of the 
dhist, Shikb or Jaina religion is permissible and so 
8 murringe between the Hindus inespeetive of tQeir 
te. The distinction between Anuloma. a.nd Prntiloma 
.rriages is done a.way with. But the f<lllowin~ dissbili· 
1 are attached to the marriage probably to indicate that 
1 parties to the mnniage have travelled away from t~e 
ndu culture. , · . 
[1) The 'Indi~n .Divorce ·Act' applies and e. pa~y can 
ve a divorce if c1rcumatances are made out (Section 17). 
(2) Marriage Under thi11 Act has the result of severing 
>arcennry, i.e., the pe1son,marrying ia regarded as 
parated from his joint family .under th11 Hindu Law 
ec. 22): ' 
(3) The person ~arrying under the Act d~s not lose · 
! right .of SUCCA!SSIOn (SeQ. 23). . . 
( 4) Suc-cession 1 to the property of ·the person marrying 
1der the Act is gov~rned by the, Indian Sucpession Act 
1d not by the Hindu Law (Sec. 24). 
(5) Right of adoption is denied to the person so 'marry-
g (Sec. 25). · _ · . . 
(6) Father .of the Pet:son, ~o marrying mp.y tr~at the 
~rson marrymg as lost to h1m and may adopt anoth~r 
m it the law to which he may be subject would permit 
(Sec. 26). · . · " . ,. 

his .clause is intended to lay down that Pratiloma 
1a.niages stand. on the same footing as 'Anuloma' mar· 
ages and the husbimd or wife as the case may be or the 
sue will inherit according to the -e,roposed law. ~h~y · 
•ould not be ruled out on the ground that .the marriage is 
ot according to Hindu Law.. How far the Hindu Society 
rould accept this is a. question. · One may ~sh •that the 
1arriage rules should be· r\)laxed and mamages should 
e confined to Hindus irrespective ,of caste. But tha~ 
rould ·be -legislath:lg in advance and that is t?e reasop 
1hy in the Special Marriage Act persons ~arrymg un~er 
1 are denied the peculiar tenets of the Hmdu Law, VI~:. · 

:opa.roenary rights, adoptions, . the indis~olubility of ·~he 
narriage and intestate AUccess1on according to the pnn
:lples or Hindu Law. ' 

Vlauae 18.-'fhis clause• says· that an unchsste widow 
lannot succeed to' her husband's estate .. But this provi· 
1ion is nulli6.ed in actual practice by the. two provisos 
~dded. They amount to say that .right of inheritt.mce 
IVould be denied to a. widow only on two grounds, 11iz. . 

(1) if the husbarld has depri~ed the widow ~f an! 
?Ortion of his proper,ty by a valid testamentary , dispoSI• 
;ion or · • 

(2i if a ,court of law bas found in a ·~roceeding to W:hich 
llie widow IUld her h11-sband were parties ,that the widow 
was unchaste. · · 
But take the very ordinary ease. A 1lusband finds his 
wi.fe leading an unch~ste lif~ and' he ·therefo~ 1 di~cards 
lier openly and the wife contmues' to lead hEll' life m un· 
chastity~ Even _then ·the widow cannot be prevented 
from succeeding to the estate of _the husband be.caust~ 
the husband has not taken the trouble :of leavm~ a 
wstament behind showing his disapprobati9n of his wife 
or none has resorted to a. court of law to get the wife 
'de~lared as leading an unchaste life. How many ainon~st 
the 'Hindus take to testaments or how msny would hke 
to have their private life drawn into a· court of law? 
These strange provisions appear in the Bill it is said on 
account of a compromise· the framers .effected be_tween 
two rival opinions strongly advanced before them. , One 
set of persons said that the unchastity disqualification 
should be 1removed as it is resorted to by unscrupulous 
reversioners to defeat the right of a widow to succeed. 
The disqualification ought to continue said others as it is 
shockin"' that a woman should get her husband's estate 
when she was unfaithful to him and so a compromise 

'13 M l A 14.1. 

waa ellected to please both b,y l'lltainin& ~e di~ualilio&· 
tion in theory a.nd nullifying it. ill pract.ice. A. ·~ 
compromile indeed I The result is that. even if a wa®w 
were to admit. \he f11ct ol uncb1111tity she canuo~ btl pre· 
vented from getting her husband 'a estate undlll' the rilles 
laid down. 'l'he framers lost sight of the fac\ tha' ~e 
scope of legislation is to la;y down the prinoipl1111 a.nd to 
trust the courts for giving eiJecb to them iu actual practice. 
The disqualification should have been retained and 
nothing should have been added to whittle down the 
principle by contrary provisO&. There would be uiiiCIU· 
pulous litigant~ who would go to the length of challenging 
the right of a eon to inherit on the ground of his illegiti· 
macy but for that feat legislators should not be almid to 
lay down that the son is the first heir of the fnther. 

Clauses 19 allll 20.-Clause 19 disqunlifiea a murderer. 
Clause 20 removes a.ll disqualifications to be found in ~e 

1 Smritis. Verses• 140,, 141 a.nd 142 of )?njnnvalkya Smriti 
stand wlioll;y abrogated. 

The removal of (inheritance) disabilities Act of 1929· 
removed all disqualifications except congenital luniloy and 
idiocy. But the framers go beyond. and sny 1that even 
congenital lunacy and idiocy should disappear. The 
reason ·given is tha~ persona can now be founll who will 
manage the estates of lunatics or idiots for them. Is It 
desiril.ble, one may like to know, that the managers should 
be permitted to eat away the estate rather than the next 
heir should get it. The right of maintenance of the 
lunatics and idiots is reserved to them by the Smritikars 
and this is reully all that a lunatic or idiot would wish. Ii 
W9.1! on this ground that the Act of 1929 retained the 
disqua.lification of 'lunacy a.nd !idiocy. The remova.l of 
disqualificn~ion 1 vi• .• congenital Iunney or idiocy is likely 
to ha.ve an effect on the power of adoption. For purpoe1111 
of adoption, it is said, iha~ the adopter must be sonlesa 
in the sense of having no eon or having loet his eon. It 
is also held that a son who is affected by leprosy or lunacy 
is incapable of inheriting and is incapable of perfoflning 
S~dha. Under such circumstances the presence of r. 
son, grandson or great grandson aftlicted with theae 
afflictions is regarded as non-existent and the adoption of 
a son is taken as valid, 11ids A. l R. 1981 Madme 264-54 
Mad. 576 and 57 Indian Cases 647 (Nagpur case). II this 
disqualification is now removed the aftlictied son would be 
reg-arded as an impediment to adoption. It does not appear 
if the aspect of the question was considered by the 
Committee. 

Clause 21.-Mode of succession of two or more heirs.
This clause says, · 

(a) heirs would take per oa.pita. and not -per a#rpu 
\Uj.less it· ia expressly so said, ' 

(b) heirs succeeding together, take as tenants in com· 
. mon and not e.s joint tenant.B. , 

The latter means that each heir takes Separately but. 
without the right of survivorship. It also means that 
each heir geta absolute estate and a woman also geta 
absolute estate. The result is that the joint fe.mily 
sy~tem is knocked on ita head. . · 

As said ' in the beginning the . framers of the Bill 
obaerved· that the present ·Hindu Law structure was a 
.specious one and that no refoi'IMl' woUld wish tO lay hia 
hands on it except for proved necessity. They promised 
that the code of Hindu Law. which they would produce 
would be by a happy blend of the ~nest. ~lements in 
every school and . which ·would ' retain the distinctive 
· ~ha.racter of Hindu Culture and yet it will satisfy the needs 
of a progressive society. When one examines the changes 
proposed, one however, finds that ~tead of being a 
'happy blend' of the different views held it is a 'hybrid' 
of the Mohamedan law and the Indian Suceession Ac~, 
and it retailll' the distinctive character of Hindu Law only 
·in the name given to it. The abolition of the limit 
of S'apindas or Gotraja relationship, the provision that the 
wife is not to be Sapinda of her husband, the expulsion 
of the Dasiputra ·and the . daughter~in-law, the inclusicm 
of the daughter as a eo-heir and making her a sharer equal 
tO half of the eon 'a allowing the sons and daughters to 
succeed without ~ present discriminations, the expan· 
sion of the idea of Stridban, the recognition of the iasu'.li 
of 'Pratfloma • marriages. permittine an unchaste widOW' fA> 
succeed inspite of her proved or admitted unchastity, the 
removal of all disqualifi~ations of inheri£ance, the confer&! 
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of absolute estate ~n aU fema!'es ·and aa' 'a resul~ ·She unwittingly 'uone in this ·manner to Hindus ·over t.l: 
abolition of the joiDJi family is 110t a blend of the finest · greater pait of India. . , . 

. . , elements of .tile different ,chools ~u~ a ru~ess exterp&- · Let us not be gwded by, the mistaken notion that 1a11 
tion of· all Hindu ideas, and all this for ~o proved neces· of success1on · are t.he ' cause · of the· liindu societ 
sijy, excep! an undu{ regar~ ~or wha~ 18 :Wes~ and lagging behmd in the. race for powe,r and .supr:ell18c1 

· an unmerited diSlike of wha.li 18 Eastern, on the ground of T,be .Mohomedans in India have inheritance laws differ~ 
, its being ancient, archaic, worn out. and us~l~ss :to ~ from .the Jimdus and yet ~hey are as ~ar bebi¥d as ~n 

onward march of the Hindu .13.oclety.' • ~he ·jo~t ~am!ly Hindus. When one reads ~e history of the decline an 
system~a cherished institution .0£ _the Hindus _Is g1vtm 1 fall of the l.Wman Empire by Gibbon one notices ho1 

death blow and Hindu ideas of soctology are hounded oui insfi1e .oi the Christian ideas of succession and ·inhen1 

o:d the pretext·of theii being impe~en£s to the progre~ ance ]he Christians were rputed fl!ld driven_ ~ut of .Asi 
. of the' Hindu Socie~. • , · · . and se1Jel'lll countries · in Europe. The Greeks had , 

· · • · · ·Civilization higher than that 'of the Romans and yet th 
·'In discarding' the jo\ht family syst?m t4e ~amers a~e Greeks hlld to b~nd befor11 ·the Romans and the Roman 
doing an irreparable wrong to t~e Hindu SocJety · It. 18 in their turn were hoWided out by the Huns inlipite c 
a cherished institution of the. Hmdus and · &· peculiar the Institutes or Justinian. An. infinite capaci~ fo 
characteristic of their Society. 1£ one studies th~ trend wprk, an incessant desi.te 1io forge ahead, courage, enter 

·of modem sociology it .is to encow:age. men to live and: ' prise, and a willingness at all times to make the require! 
act in group. Partnerships and companies are the or~er sacl.'ifices,-qualities like these lead a Society fron 

•Of the, day in the West. A joint f~mily .is a corp~ratlon progress to progress. Let the Hindus cultivate th, 
brought into existence by natural t1eq. Let ~e ?~g ,to spirit of 'do and die' and they will. be once more at th1 
your noti~e what Golapchandra Sark~ S~astri, a ~~s~- pinnacle' of glory like ,their ilhcestors. , 
guished student of Hindu law, says 1n th1s connectjpn ID · The framers have aspired to have one law for th1 
his book on Hindu Law. "Those that, are' called by I:lature whole of. India inspite of the fact that India is iL Sub
to live wget.\!er continue to do so with the exceptiOn ~f · continent and people from one• part are bound to diffei 
daughters bom in the f~niily who must p~ss qut of · It · in minor d;etsils, from people· in fl. distant part. A rigi~ 
\fter marriage. The E!lndu · Shastras enJO!ll ~rothers to and lifeliess ,uniformity does notJ. make for nationhood 
live together so lon~t as their parehts are ahve an~ so Diversity in non essentials and unity in the ve~y vitals 
give a religious · sanction to , th.e ·usage: Bhratrinam or diversity in unity is the· rule in ·nature. Good. fan¢n~ 
Jeevatoh Pitroh Sahavaso Vidheeyate (li!r'l:!III f"'<rl: fq'Sl1 and a happy tenantry are essential for the continuance 
\'!{'~lilt fi\~'\'1!\t.) The Hindu Shastrlls are unlike the Chris· of every couritry, yet ne> one suggests that there should 
tian scripture which ordains-"Therefore shall_ a man - be one lahd revenue. code for the whole of India. Eveey 
leave his father' and mother and cleave 'lin~ his wife and one is agreed that local self-government is a prel.Dn.inary 
they shall be one :6esh'l.•--'£his appears to have moulded training ground foe the management of national concerns 
the structure of the European Society in the individ~al· and for securing· sanitation and p1J.blic health of aree.s 
istic mvde. Originating in · natural love "and. allect1on and yet 11one has sd far suggested a uniform local self· 
the joint family depends for its continuance on Government Act for the· whole of India. Diversity i! 
self control, mutual ' sympathy. and the spirit of self- ·sometimes unavoidable as would be seen from the fscl 
sacrifice; while ·its disruption owes its origin to the spirit that the High Courts in India are pemli.tted to have 

1 
·of selfishness . 11nd impatience. , The system founded as difierent rules for themselves' under the · C~vil . Procedure 
it is on the virtues of ,sympathy and self-sacrifice . and Code. The different schools of Hindu Law are· agreed in 
tending as it does to create a spirit of forbearance -and retaining the distinctive ch!\racter of Hindu· Law and have 
mutual dependance conduces to th.e law, abidib.g and differed here. and there. according to. the exigencies of the 
religious character of the Hindus, • The' Hindus accustom\ situation. The ancients in India realised· that the ru1es of 
ed to live in joib.t fax¢Jy do~ no~· require the aid of i~testate succession must be such as an average rnan would 
hospitals as the sick are attended to and nursed by the . like and ":ould_ not f~el the necessity of departing from 

' ' members of the family. The jqint family takes.. care 'of, them by gifts mter VIVOS or by testamentaey dispositions. 
its young, its orphans and its old and infirm members. Governmen.~ in di~posing of -a- de~d man's properli 
It looks after and guards the wives and children of its amongst his relatiOns should have regard for the views 
absent . and dece~sed ·members. 'Under• this system held· ~y men ?f his society in general, and, should not 

-. violenc~ an~· cruelty to wife and children are impossible. force l~ own Vl~ws on men. Death. often overtakes a 
·The sy~tem exercises a salutary influence on the mind as -·man -_w~thout, not1ce and therefore the disposal of his 
so many persons· cannot live- together peacefully without property sho_ul\i be according to his general liking so 
&elf ~ontrpl, sympathy, patience and forbearance. Sup- ~hati no rel~tion of the·. deceased sllollld feel that a wrong 
press1on of selfishness is necessary. There cannot be a ls done to hun by_ law sunply because it could,not.be avert
happier mode of life than under this system if all fue ed by the deceased by making a v:alid ·will. I,.et us by .Bll 

, me.mbers work fo~ common good, and the comforts and m~ans have a Hindu Code but a code which is based on 
.happiness· of all be felt by each to be his duty to' secure". Hindu . culture and Hindu tradition. The Hindus have 
Tl).e members of a joint family do not feel the necessi~ it suc.cesslO~ laws conceived for them centuries ago-Laws 
play_ be added of ol~ age pension schemes. The joint which h~ve st~d th~ test of ages and Laws which do 
faiiltly system w?en nghtly worked is a tower oJ strength. · ~ot. admtt of b_em_g tinkered with. }). new order is on the 
After a survey ~ t?e · ~ombay Presidency .the Bombay lior1:zol!. ~roVI!lCJru autonomy if not wdrking now would_ 
Labour office said m 1ts. report that the joint family be m working order s~on ~fter the war is over. Haste ~. 
~ystem was largely respo~sthle for ke~ping the unemploy- .. no speed\ Let us '!a1t ~d see if the Provincial Govern~ 
ment pro_blern so keen m the Western CoWitries away 1 me~ts.w~u~d have successiOn laws for Hindus modelled on 
from ;Indta. It behoves every Hindu therefore to do t~ell in.4iVJdual needs, or whether Bll Provinces would 
nothing to crip~le this ~stitution. Let it not be for- like to unite and have a common law fo~ all Hindus. 
gptten that ·while the HiJ;tdu Shastras encourage bhe Le,~ us not fo~get w~at Poet Kalidas so aptly says...;; 
system they do not..for~e _1t. on anY.body: On.e ia '1,\lways . Wh~tever.1s old IS n?t·necessarily gold; but whatever 
~e ~ get out of It. It •Is a . voluntary ~rganisation IS new. Is not fa~tless etther., The wise discriminate and 
conc~1ved for #te benefit o~ persons whose mteresli is, choose, the unWise follow other people's lead.". , 
by birth, common. Law at any rate should not· lend its · · II7Tm ~ • ,. 

hand in disrupting the joint family. B11.t this is what · """' '"~'~q ;r \1Tll' ~ 
. the Hindu Intestate Successio~ Bill proposes indirectly to <r 'l:ff1\' ~ ;;.r ~·.1 

dO: The framers- seem to be mfluenced in this respect by ~: ~ ~ 
what is passing in Bengal 'today under the system of • 
Dayabhag, But it should be noticed that the present '11&· ~ ~:JI ,. 
B-engal notions are based on mistakes as pointed out by 
Go!ll'pchandra Sarkar Shastri at J>ages 593-604 ·of his 
Book ~he Hindu Law, .7th' Edition. Whatever i~ ma · bt
there IS no justification f6r foisting the Dayabhag ~ews 
on the other part;8 of India; :A great wrong 1. b • ,, s emg 

Ra? Bah~dU: S.M. ~e, B.A., LL.B. (Re· 
tl.l'ecJ District. and Sessions Judge)·, Nagpur.· 
~s the- Intes~ate Succession Bill is proposed ro f()l'11l 

part I of the Hind~ Code jio lie framed by the Bfudu LaW 
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;0~ttee, t:he firsi q~es~on tha~ ariaea ia whether codi
icatw_n of Hin~u Law IS ne~ssary, desirable or otherwise 
.xpedient. EVIdently, the ·Hindus have no.fj requested the 
!Gvernmen~ to take steps till codify ~eir law. Diffi~ul
iel arose in interpreting and in the working ot' the Hindu 
Vomen'~ Ri_ghts to 'pro~erty Act .1.987 and in 'dealing with 
few Bills mtroduced m the Central Legislative Assembly 

llating !o certain otl!er rights of Hindu Women. CoQ116-
uently, Jihe Gove=enb appointed a small committee to 
!SOlve doubts and clarify t~e nature of rights conferred 

I wish to 'show here tha~ no~ one of tl!ese conditiolll is 
presen~ io ju.stifi codification of Hindu Law. , 

5: A~ regards tl!e first condition, tl!e Committee 'a com· 
plw.nt 1s t~ut for some. centuries paat, Hindu Law has no' 
be~n keepmg pace. w1th tl!e progressive llindu Socidy. 
This means tl!at Hindu Law, aa i~ ia, haa ceased to aui.i 
th~ n~eds of tl!e present Hindu Society and hence tl!ey 

y the Act of 1987 on the Widow, to remove injustice that 
1ay have been dope by the Act (of 1937) to the daughter 
nd ~ examin.e an~ advise .on two other Bills relating ~ ' 
~e. nghts of 1ullentance, separate residence and mainte
ance of Hindu

1 
Women.· The Committee advised tl!e 

fovemment to avoid piece-meal legislation and recom· 
1enqed that tl!e whole1.of the .Hindu Law be codified. 
'he Gpvemment · accepted the advice and entrusted the ' 
rork of codifying Hindu Law to the same Committee. 
~a-present Bill, and another ,relating to marriage, have 
,ccomingly . beeri framed by tl!e,_ Committee to' form the 
ll'St two parts of the Hindu Code which it has to fran1e. 
2. The :firs~ and foremost objection' that the Hindus 

ave against this attempt to codify. their Law and thrust 
~ on them is thati in Dharmio-(socio-religious)-matters 
ney· cannot acc!lpt any law opposed to the injunctions of 
lharma Shastra, i.e .. the Vedic and Smriti authorities. 
'hey: are averse io dislodge the Law from the high 
edestal.. in their hearts where they he. ve enshrined it as 
he Word of God and allow it to be dragged down. and 
1utUated by Legislatures composed of frail ''human
eings, and constituted particularly as at present, wher&
elf-ir!terest reigns supreme on ~very side ·and conscien
ious judgment is stifled~ by strict par~·discipline. They 
re, decidedly of opinion that removing Divine sanction 
~om their Law iil this :way will weaken ·it, though it may 
~mporarily have the full su;~>port of the whole strength 
f the migh,ty ruling power. The authors of the proposed 
lode are arrogaping to themselves the authority to accepti, • 
>r instance, the recommendations of Jaimini 'and discard 
nose of Boudhayana ·and to sit in judgment over Manu 
> Mcide what is best· and what falls 'short of it. -l'he 
!indus are not prepared to concede to them or 'to · any 
tuling power or Legislature, \the right or autl!ority to do 
o. . ' . ', . ·. ' ' 
3. By stating· tha~ "in ~e old daY.S, the taak of codify· 

1g the Law from time to· :time' was performed for us by 
ile· successive law-givers, and Com!l1entators" (vide Com· 
littee's reportp. 11) and "the main agency for altering 
~e law according to the changing needs of the community 
1ilst in future be '1i}le Legislature," (ibid p. 12), it ia 
!early suggested that th!l proposed Code is only to be, as 
~were, a new· Smiiti;' and .as Smritis have been framed 
rom tinle t-o tinle there -ough~ to be no objection to such a 
lode. being framed. This analogy is clearly misleading; 
or, Smritis are not -Codes. No Smriti ever claimed a 
ight tp ·depart from the principles expounded in the 
tbnitis, i.e; the .Vedas; and no S.mriti ever repealed any 
IOrtion of the existing law; while tl!e proposed Code is 
1tended to have the effect of repealing all Smritis and 
ven Shrutis inconsistenj with it. In order' that- a new 
imriti should be' autl!oritati;e, it is required to .be not 
uconsistent with not only the Vedas but also with Manu, 
rhereas,· the framers of the proposed Code would feel no 
ompunction and would no1J hesitate· to departi from the 
redic principles; and they have openly. decl~e~.; ~heir 
:reparedness to. over-ride Manu and to. make funda
uenta1 changes in. the" Hindu -Law". The Intestat, 
iuccession Bill has been prepared .in this frame of mind 
nd cannot be accep~ble as a new Smriti, because it is · 
!COnsistent with Shrutis as well as Smritis. ' · 

4. ·As shown by Prof. V. V. Deshpande, of the Benares 
lindu University, in his book 'named "Dharma Shastra 
nd the Proposed Hindu ·Code," ~he conditions necessary 
> justify Codification of law are:~ 

(a) that the law mu'St bave reached a static condition; 
(b) that tl!e society for which the Code is-to be framed 

hould be homogeneous; and · 
(c). that the socie'tiy for wbJch the Code is t.o be friuned 

1uat be co-extensive with the state which. frames it. 

~ ~t should be amended or replaced· by a. new Code. , 
Th~, 1t may be noted, is just the opposite of the' law 
havmg reached a static stage, when it can be codified. 
The new or amended ~aw would ouly be an experimental 
me~sure and cannot become a perm&~~ent Code on the 
baSIS of tiJe COndition tiJat i~ haa reached & statio stage, 

6. The. s:con~ eon~ion also is far from being fulfilled; 
be~ause 1t reqUires no demonstration to ahow tl!a\ Hindu 
~OI:llety has co-ordinated innumerable communities, dilier
mg .from one .another very widely in culture capacity 
euatoms, belief, mental and , moral development and 
ways of leading life and so is not homogeneous at all. 
Consequently, all the communities forming the Hindu 
society can be properly govemed by only auoh law ·aa is 
ba~ed on general .P~ciples having a cohesive force w hold 
all tl!e commumt1es together but permits difJerence in 
details, as are suitable to the requirements of e!lnh 
comn;u?ity. ·A uniform Code for them all would really 
be a m1racle as Mayne has put Jt. Those who think the.~ 
a r~gid unifo~ !~w would bring about unity amongs~ the 
vanous commumt1es and wo_uld thereby strengthen Hindu 
Sangat~an are mistaken in taking , uniformity for unity. 
The Hindu Dharma-Saaatra has made ample provision ' 
fbr co-ordinating the activities of 4ilierenti commuliifiies for 
the common weal of the Hindu society and baa managed 
to secure unity in diversify. No legislature c·an wipe out 
all the differences and bring about unity by the magic 
wand of a uniform Code. ' ' 
, 7. The third condition is also abs~nil. Hindus are not 
residini in BrUish India alone. A very large portion of 
them is residing in States .govemed b,.. Indian Rulers, and 
not a few are residing out of India in dilierenti coun~ries 
of. the worfd. Thus. the ;Hindu. society is noW co·extensive 
With the state making i!he proposed Code for tl!em. At 
presenll' all Hindus, wherever they may be residing, are 
governed by the sam1,1 Dharma · Shastra which provides 
personal law for tl!em. Codification for Hindus in Jlritish 
India would bring about a cleavage between them nnd the 
Hindus residing out of British India, permanently separat
ing them, or separating them, at any rate, till all Indian 
States adop~ the Code, which' they are not bound to do. 
. The 'Baroda State alone has, no doubt, codified the 
Hindu Law and certain innovations have been made in 
the laws as administered in British India; buJ this bas 
not iailed to 'produce the .injurious effect noted above and 
cannot, therefore, be' Urged as a valid plea to widen the 
cleavage and proc~ed on disruptive lines. ' 

8. Having •so far given some of the reasons why it is ·no~ 
necessary, desirable ?~ expedient to Codify Hindu Law, I 
would (iraw attention to the fact tl!at ~he committee is 

·recommending the very course of having piece-meal 
legislation which it ha• advised the Government to avoid. 
A draft of the whole Code is not ready. We do not know 
hdw part I of the C9de, based on, the present Bill, will 
fit in with other parts which have yet to come into • 
existence. Although several provisions of \he present Bill 
are based on the assumption that part II of the Code, reM· 
ing to marriage, would be exactly in the form in which the 
Committee has put it, )here can be no certainty of ie, as 
tl!e Bill on which it is to be based ls. still before the 
Legislature for consideration. Thall this difficulty occurred 
t.o the leamed members of the Joint Committee itself la 
cle~r from the following passage in their Report:-"We 
appreciate the difficulty of dealing with one patticular' 
topic of that law withoull having before ns the picture of 
all the proposed reforms: . Jj; woUld have materially • 
arimplified our .task if we had had drafts of the proposals 
affecting oTher~ topics, some of which, for instance, the 
law of. maintenance, the law of legitimacy .and marriage, 
the law of partition and reunion, the law of adoption, are 
not withou! their re-actions on the Jaw of intestate sueces-

. 'sion and might be capable of influencing decisions on .ame 
of the points we have had ~ consider in the Bfll." · 
·H~1'fl the Committee baa evidenl;ly no~ giyen an exhaustive 
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Ji~t of .other ,topies·of ·th~ Hindu ~aw .(vid~ ~he'· J.oint certain topics being codified,•the difficulties of interpre~ 
CoJP!llittee's Report published in .the Gazetts of Jndza of the sections an~ deducing their true meaning, still ,pam 
;Nov. ~~. 1948; part v, p. 1115). One naturall~ exp~cta to and -would contmue to persist: and (lOurts of Law 1 
·find heie the method by which the . CoiDllllttee. could highest grade, in c;lliierent Provinces, still' difier on sevel'l 
overcome, tbJ& r.W:licul~;y:; but on~ wo~ feel sore!;): dis~ points of. graat importance, so that we have one .law 1 
appointed .to see .that the CoiDllllttee hu put forth very o~e .Provinces an~ another in others. Volumes, alread 
fumsy and UTelevan~ reasons, vzz.,. ~at by the. ye~ 1946, .. b1g, ·of commentanes on· several Actj; pqt in clear section1 
w.llen . thls· l:lill comes into operatiOn, . .Provmclal Uove~· are always incr~asing in bulk. Nobody is surprised to fin 
menta may pass laws applymg the prmc1ples ·of ~Ius Bill 8 big volume on the question of res~judicata \!lone, the In· 
to agricultural land and "much f!Jl'the~. ~rogrefi:S may hav,~ on which has been clearly formulated in section 11 of th 

. been made in dealing,with flll1.ller topiCs ot.~du ~w. Code of Civil Procedure. The :a:indu Women's .Rights 1 
lt is interestjllg to nnd that t)le~e. reasons did no~ satJS~ property! Act 1937 is a glaring instance on the pofil.t.. l 
the Commi~tee a!ld iiid no~ help. 1~ m s.olvmg th~ ~cul,tl, . had to be amended, immediately in the next year· an 

, for it concludes its remarks on the pomt by wr1tmg. It the Hindu Law' Committee itself. has pointed out a' larg 
m~y well be founci that the present bill will ~quire, before number of defects in ~~·but gave up' tile attempt ( 
it is • allowed .to pome in.to .operation, re-adJ_ustment ~nd enumerating all) of them owing to the impracticability of tb 
amendment in the light of decisions taken m connectiOn task (tide p. 10 of the report). It· must be noted her 

• with other branches of Hindu Law." With. due r~apect, th$t the defects eannot be pardoned on the ground tha 
I :feel con~trained to .aubmi~ ~hat the CoiDllllttee f~iled to Dr. Deshmqkh was inspire~ by high motives. in framin 
solve the difficulty. ij knew that the. reuo~t .g~ven to the Bill, bu~ he, not being a jurist, the BilJ w1111 bad! 
justify the course it wa$ adopting were only plaus1bl~; a~d drafted. As soon as the ·Legislature passed the BiD an: 
yet it persisted to proc.eed with .the Bill. w~le ~pmg m Hi~ Excellency t~e Governor-General gave his assent t 
the dark, and gave it the .present shape, wh1~h, 1~ app~e· the Act, the responsibQi£y- for the defects shifted to th 

, bends will have to be altered when law on other topics Legislature and the' Gov.el'lliiient and Dr. Deshmukl 
come~ into existence. Can there! be a bet~r instance of 'atnnds exonerated. The plea, therefore, ~hat codificatioJ 
the evila'of piece•meal.legislation? I~ is ev1dently prema· simplifies ~he law and .makes it,olear may win 'over 1 
ture to place the Bill before th~ .leg~slatu~e and ask the layman uninitiated into the intricacies of law,. but i 
general public to express its op1mon on 1t, when ~he cannot' appeal to those who !mow the ·rt~al nondition 0 
authors of it and the expert legislators who formed the codified law. 
Joint Committee are not certain ~hat shli~e . , it may . 11. I now ~um from the preliminary 'Jl<!rtion -of the Bill 
ultimately take. Assuming, though not adm1ttmg, that which has given ri~e tiD 1the question 'o{ expediency 0 
the legislature can make ~ws inconsistent with the Vedas codification, tel some of its main provisions , and inste~~e 
and Smritis and assu!Ding in The same way, that . lihe o! going into minute details or attempting to be. exhaus 
Government has authorized the Committee to give Hindu t1ve, I would confine myself ~ a. fllw · '}loints which : 
Law any shape it considers fit, the proper course would be believe, would be sufficient tQ show that thera 'are goo1 

1 to draft the whole Code and. place the draft. before the • r~asons ·to eond~mn ~e. Bill. · · 
.. Hind11 pubic .and then ask ~or .i, ·opinion. ' • ' 12. The. creat1on of a big cla~s of simultaneous he~ 

9. In the same •connection 1b may be asked why 111 clause after the. mod~! of ~he Mahomedan Law has given Hind1 
1 (4) of the Bill, 1st January'1946 has b~en :fixed for. t~e Law of l~entance, a non-Rindu character. The simpl1 
proposed law to come. into .force, wh~n it is not certam rule of Hindu· Law, co!lsistent with thelr · spiritual 8111 

' how much time would be required ro prepare all' the re· theological beliefs, as also with their scheme to staL.iliz1 
, maining parts of the Code. In advising t'h~ so-calle~ re- their society is that mal$ agnates alone, ~trictly limited ~ 

formers not to be impatient, the ~indu Law. Commtttee · three gen;erations, ~hould inherib ~he property . of a de 
, has given a brief history of the. Swts~ Code (vtde p. 13 of ceased Hind~· as Simultaneous hell'8. In this .respect al 

the Hindu Law Com.'s report). There .we :find that ~he s«_ho~ls of Hmdu Law are unanimo)Js, the fundamentR 
, Central Legis~ature took 24 years to acqUire po~er iio pnnciple. being that Hindu families should be patrilineal 

frame the Code (1874 to 1898). 'rhe work of prapanng ~he the family property, should remain unimpaired in thE 
draft' was commenced in 1898, i.e. befora fu!J power ·to , ~ands of ~~)ale agnates noted above as the .representative! 
frame the Code was acquired; and. inspite of the urgency, o! the dec!lased and they should form a new joint familJ 
'a great jurist,' employed on .the work, took abo~t 6 or ,7 (if one does not already exist), offer oblations ~ the~ 
years to prepare the 1st draft.. ~t was then published and ~ncestors, carry on the worship and festivals of familJ 
~o~~er Com~sst~n was .. appointed· to co~si"der · ~e tdols, C?~~~ue the traditions of the fanuly, shoulder al 
cntieisms reoe1v~d and to revtse the .draft. This Comm1i· responstb!IJ~Jes and perform all the duties that the famill 
sioti consisted not only of Jurists, but also representatives owes ~ the society, to Government and generally to thE 
of ali sections of ~bought in Switzerland,· and the• final whole world outside. This fundamental principle ";1!.1 

, draft could not be presented w the Parliament till 1004. deparled from when the first inro11,d ,on this class o: 
T~e Parliamen~ took three ~ears to pass th~ Code; but. it · si~ultaneous heirs was made., not by a jurist, but by 1 

dtd not come 111to force until 5 ye'iJ'S after 1t was .passed. • skilful surgeon of Bombay and he succeeded in persuadin! 
Thus from t.he time the work of Codifying the law was the legislature to accept bis lead and stray away from- thE 

· commenced in 1893, till the Code came in force in 1912, fundamental principle, because the widow of the. deceased 
Abe total period was about 19 years. The German Code. who~ he sought to introduce in this class was the heil 

· took more.than.60 years to complete and come into opera· next after tlie sons, ·because under.tlie Hindu Law ol 
tion. In. the ca~e of, 'the . prese~t Bill ~hich. is to ~e the Bmritia, she could clai!Il a share a~ the. partition amo~gsi 
Jaw, no~ for a small countr~ _like SWitzerland, mth f!o tb.e sons. Throug~ this breach, skillfully made .. thE 
populatton hardly over 4 mJifions but for the . whqle of Widowed daughter-m-law and widowed grand daughter-in· 

· British India, "applicable to nearly two hundred million law got admission into this class that bad. s<1 far remaine~ 
people" (as estimated by the Hindu . Law Committee, exclusive, though neither of theiD had all the credential! 
vide Report p. 24), much more heterogeneous than the on which the widow of the deceased· obtained. admission 
people of Switzerland, jthe date fixed for the law to come A bill was then introduced complaining that injustice bali 
:into f~tce ~ardly allows a period of ~ years and~ ~U . t~s ~een done to ~he daughter by admitting wido~d daughter· 
haste Ul bemg .made when a devastating world-war ts ragtng · m-law . and. Widowed grand daughter-in-law in this class 

• and India is passing through most troublous times. The though. she (i.e. the daughter) was the proper heir aftei 
proper course to adopt, it seems; would be to provide tba'£ the widow of the deceased .. The Governmen~ therefore 
the law would come into force from such datE,~ as may be appointed the Hindu Law Committee to solv~ the diln 
aeelared he~after for the whole Hindu Code to come into culty; an~ this Co~mittee, ins'tiead of recommending i;ha: 
force. · ~I the '"~ows sh')u)d be excluded from this class· anc 
· 10. Codiflcatio~ is sought to be justifi~d on· the ground c osing up the. breach, admitted (in the Bill framed o:v it. 
~r.t it makes the. Law simple and clear. I cannot, bow- the daughter m the class and excluded the· widowec 
ever, believe that the le&rne~ jurists who put .forth suob ~aughter-in-law and · · widowed grand daughter-iri-la'W 
a plea are unaware of the' fac~ that inspif.e of the Jaw on When, however, the Bill was rt~ferred to the Joint .Se!ec: 

Committee, iti thought ifi ii~ to allow the daughter and' tb1 
• . . I • • 
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widowed daughter-in-law to remain in· the' clllii&, but ex· _the Bill, peno111 charged -with unavoidable aocial duti~ 
pelled the widow~ ·grand-davghter·in·la"' from it. The are to have their shllles of She property reduced, while 
credit of admitting jhe plllenta, with the condition "if othm who llle given shares, without being liable to dil· 
dependent on the intestate" goes entirely to the Joint charge any such duties, have inheritance aocelarated in 
Select Committee. I have given these detaila to show their fli.vour and get, absolute power cJ. disposal of the pro· 
that . when once the ·fundamental principle of Hindu Law perty, even in cases JVhere they get a share in lieu of a 
was given up, the legislature and the Government lost the temporary right of ·maintenance. Creation of such a olau, 
way snd a right, legal or moral, to ge~ maintenance, in ,-hich heirs and ·claimants of maintenance, so ill· 
coupled-with ~he idea of supposed injustice to women, .and assorted, are huddled up together, cannot but be fraugU 
mere compasion for certain widows were considered with injustice, difficulties and tro4bles. One should not 
sufficient to justify their inclusion in the class, and no one be misled by _the plausible argument that if daughters of 
eAred to spare a thought over the resulting situation that . a family take away part of _the property from the flllDily, 
all this generosity was being .shown at -the cost of the ' girls coming tn the family as daughtfll'8·in·law would bring 
closest 1nale agilates on whom lie all the heavy social and· • property into the family; for, all property which would go 
familY responsibilities. It was, without any justification out with daughters, and come in with daughters-In-law, 
considered easier foi: e. widow or a daughter ~ obtain pro· would no~ form part of the patrilineal family property and 
perty as a share than to get maintenance, It was consi- ~ would ·not hel~t the Karta of the family in the dischargt! 
dered just or expedient to substitute a share with absolute of his .duties. The property going out or coming in with 
right'of disposal over- the property in lieu of maintenance, females, would be their personal property as Stridhan 
although the right of maintenance ceases with the. life of (¥ide clause 12). · 1 

the. person maintained and leaves the prope~ unimpaired, .15; Besides having. their shares reduced, the p1ale 
wh1le the grant of a s~are cuts away a slice t;om the agnates will have to face insurmountable difficulties in 
prope~t! .and ~duces ~~ permanently. Even m cases enjoying what is left to them. It is common experience 
where 1t 1s proVld~d that the property should revert to the that even full brothers, who ought to be the best friends, 
male agnate~, as m the casl\., of a parent, un~~r C~ause 7 cannot pull on together and hence there is partition, sepa· 
(c) or of a :V1do'Y• under Clause 18 (a) the prov1s1o? Is ~~~;acto rate residence and separate messing. When stran11ers to 
uugatory by g~vmg the holder of propertJ: unqua~ed nght the family come in as holders of shares, the difficulties are 
of disposal. The effect of these wandermgs, Without any bound to increase immensely. Each would claim a share 
possibUity to secure spiritual, mQl'al or material benefit_ t:o in the residential house, family business 11lid every other 
the Hindu soc~ety as a whole, h~s b~en to ·create ~~1s property. In addition to this, we must bear in mind what 
omnibus class of .simu!taneous ~e1!8, Just Jrom_ the po:~t further changes the 'Bill is proposing to introduce. lt ia 
.when the law of. inhentance beg~ns to .?perate an~ 1t. IS proceeding on the assumption that marriage between per· 
apprehended that when the law of mamten,ance, IB ready, sons of different· castea-:..proposed by .the Marriage . Bill. 
this class may swell still fprther, if such notions and (Part II of the Proposed Code now before the Assembly)
sentiments continue to prevail. • would be held ·legal. The effect of it would . 'be that a 
. 1o. lU tuus lllll~awfg ~ne .&J.IIhomedau La~ and gomg daughter of the family may mari-y a man of any caste and 
a 6G~p ueyouu 1~ las.m ~e CIISe 01 a W1ao~ea. daugu~r-w· claim to reside in her share of the house with her husband 
'taw;. uenuer ~ue l:lllldU .Law \,;olllmlt.~e nor .lillll .Jolll\ and her children. The 'difficulties do not end here; Aa 
b~l~cL Loww,oolle 'liJ!~ears _rp haVe 1J3ll.en mto ®lllill11lll!.- female _heirs in most cases would have, according to the 
· uou: one tac~ )'!Ia~ ~~.LUoJJgst the .1\laJJomedSJJs, gll'IS ot a proposal in the Bill (vide Cl: 12), absolute right of 
fanlliy mui:ry IIi the tainuy even so lSr tua.~ a martl8l!e ownership in the property in whatever way it may have 
between t.ne nrst couslDS 18 no~ ollly oonsidered .leg&! llu' been acq~ired (vjde Cl. 1~ and a.s apostacy. or. unchastity 
til' regarded ,very desll'allie sud htlllce by .sucll marr1agea would ne1ther dtvest them of thell' ownersh1p 1n the pro· ' 
1lle 'property remalDS m ~e tamily; Whereas m ease .~ perty, nor pl'tlvent th~m from inh;riting it (barring a .rare 
hlnuu g1r:s, tney must marry llo~ olily outside theJ.r,tlUDli..Y case contemplated ~y CJ: 18. applicable on1y to the WldO!' 
but eyen outs1<1e the gotra of thell' ta~her, lDSpl~ 01 an~ of ,the deceR.sed)· (tnd~ al~o. cla~se 20:-"Yher~ ap~stacy 18 
Juw to the coutral}' ~hat may hereafter be passea m ~~ not inclu~ed in the d1squahficat1o?~ barrmg tnhentance)
respect and consequent1y property inherited oy, a the combmed effect of these proVls1ons would be that ll 
daught~r from her father ·musJi go out from the tather's fe~al~ heir having a husband, of a lower caste: ~r even 
famlly. l'hose who thmJI; that by allow:ing every daugb~r n Chnstum or 11 Mahon•edan. paramour. may. ms1st l'ln 
'a share. "no economic change worth notmg WOuld fOllOW'.' claiming resideBCe in the faml\y house, m wh~ch she gete 
and citing the instance -of Bengal 'where the zpajonty' o£ a share, even when the house has a £nm1ly-place of 
agricuitunsts are M,usalmans, ask "Is the cond1t1ona of , worship and family idols In it, (in :which . also · she. :may 
:.Vlusalman agriculturists of l::lengal economically . wo~ ·claim a share) and ~ompel oth7r hell'S pnVlng shares m t.he 
than that of BiJldu agriculturists"? shoUld 1;8ke into bouse, to leave the1r shar~s. 1£ they cannot pull on WJth 
eonsidera.tion the difference pointea out above and the her or tolerate the occupation of her share o~ the property, 
customary Ia~ by which amongst some Mllhomedans, along with those that accompany her. Thts, no ~oubt, 
daughte~, ure excluded from inheritance (mde Appendi:l may appear to be an extr~m~ case at present; b~t lfd t~e 
I of the Joint Select Committee's lteport p. 7).. , liberty proposed by the B!ll ~~ allowed to be en]oye Y 

· Hindu females, cases of th1s kind may become of common 
· 14. lt cahnot be giilitsaid that fragmentation of property' occurrence. ·I do not think any reusonnble m.nn wonld 
wauld be the inevitable resul~ of increase in the number ' ,..onsidet it fair or just to put the male agnates m such a 
of heirs in the simultaneous .class, and would lower, eco· pli~ht. , . ' d''" t 
nomically, the status of every Hindu family. ~t. ;~ill 16. Lejl'alizing marriages between perso~s of 1"eren 
disable the male ~gna!;es to dischlllge all responsibilities eastlls and giving the progeny . the same nghts as are en· 
devolving on them .and in many cases, the deceased and joyed by the progeny from marriages. in .the sar_ne caste 
his ancestors would be deprived of the spiritual bene~t would hybridize Hindu society. Th1s 1s constdered a 
they expected and s~ill expect t.o receive from the c~nti· national calamity in the Hindu Dharm(l Shsatra. 
nuation of their line my male agnates. Here, the notiona Any amount of calling caste system 'Ugly' cannot efface · 
of tJ1e framers of the Code and of men and women who this conviction 'from the minds of Hindus. and. so long u 
have ceased to think and feel like an ordinary Hindu l'i'!· it persists, they cannot' agree to such a B11l bem.s passed. 
gardin.,. the ~eeds of modem times, may not agree with r ... at stress on it is laid in the Dharma Sbastra and workl 
those ~f the majority of Hindus. The, 'performance. of w:: Bhagwatgita which insist on keeping the blood .pure. 
Shradha for instance may not appear to modem legl&lB· It is sought to be shown that Anul~ma and Pratil~ml ' 
tors' 8 n~cessity, but the majority of Hindus .believe ~nd · unions are. taking place in Hindu soc1ety from very anc!SD' 
would continue to believe it to be a permanently recumng tim 

8
• but it is conveniently forgotten that such un1on• 

spiritual necessity. This social duty is assig:ned '~ ·male h e , 1 ays been strongly condemned and it should be 
agnates exclusively and none of the. other hell'S arb1~n1y e~~:n~ ~t. when with so much strict~feaa in the la~ 
included in the class can discharge 1t. I need ~ot go 'll?to relating -to marriage, they could not be completely abo 
th~ details of simillll other duties. All th~t I :ms~ t.o pomt lished, ·the, would obviously become very co~mon (Be A . 
out is that in the.class of simultaneous bell'll ~nstituted by • 



,' 
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result of flle provisions o{ this Bill .being brought iJitQ pect, but ale~ the opinion of majority ol its own metnbert 
operation} and purity of race and blood which is the pride in' not restoril}g the 'bar. From economic point of view 
of the Indian system of the law relating to marriage, this will have a disastrous effectJn case of males as well' 
would progressively be' on tile · decrease. It is most as Hinduism not being practically a proselytizing religion' 
amazing that in case of race-horses, cattle and even dogs, . there would be no compensating gain to the Hindu. society' 
care is taken to a :void ill-assorted unions, while in case of • ' 19. The fact is that the high Hindu ideals of life and th~ 
human beings all .restrictions are strenuously attempted precautions taken in lhe Hindu Law to make 1£ easy and 
to be removed in the name of liberty and equality or natural· to realize those ideals, are being completely over. 
bringing about solidarity. , · .' ' 

1 
looked, and proceeding fast with the back .towards them 

17. ~he report of the Hindu Law Comi:ilittee discloses is considered prog_ress; Hindu !aw is cel'tain~y n~ suited to 
a very interesting fact ... The High CourJI of· Bombay held. such ~rogre~~ wh1ch _m fact,. IS only recedmg back from 
that the· effect of section 2 of the Act of 1937, as amended those ideals. The Hmdus yteld to no other nation in the 
by tqe Act of, 1938 (both Acts called ·loosely pr. re~ard they have for their females .. Their -civiliz~tionR has 
Deshmukh's Acts) ·is 'to remove disqualification imposed· deified the femal~ sex as n~ ()ther peopJ.: in the wo~ld has 
by Hindu ·Law upon U!Jchaste widows; but when· Dr• done. They have done so·m all the soc1al ~spects of that 
Deshmukh himself was asked his view on ~is· point, he aex, but have ~ttached· greatest importance to the aspect 
wrote. to the Committee ~hat !'if the' widows provided for. as mother .. Hin~us ~o ~ot at au· ~dge any' share of 
~ the' Act. are unchaste, they should not inherit." The proper~ hemg g'!Ven to females, . because . they havt any 
Committee says in the Report :-"The majopty of answe;t the· less .regard for th~m .. They. detest this innovation 

. we hav~ received are, that the. disqualification should nl)t · bec.ause 1t does not.fit m w1th their ~c?eme of social polity, 
pe removed and even qmongst women, there is a consi-. wh1ch has produced great .. persona~~ ties ~mongst femRles, 

. ·derable body of opinion that it should remain','' (vide the th~ very memo;ry of ;whose names. IS' beheved to purify il 
report p. 5}. ).t · may be asked;, why in 'that case, JI~ndu. We are not u~1aware of t~e ~ac~ that thougl)tless 
unchastity was not laid down as a disqualification barring H~nd~s treat fem~les , m mo~t obJectiOnable ways; • but 

. inheritance? We find the answer to· this question in· thiS .1s c~e~rly agams~ the Hincfu Law. The remedy lies 
paragraph 24 ,of the Report. There ~he Committee has n.ot In gmn~ th;m prop~rty and complete freedom • of 
staten how coomcting viewa on this point are supported act~on. It .bee- I? enform~g the provisions of ffmdu Law 
b>', the advoc~~otes of each .view and has noted that "This des~gned for the1r protection.. Literacy is not· educatiol). 
is a subject on which Hindu opinion is- extremely sen- It !s,, therefore, wrong to phmk that females in ' Hindu· 
sitive." The Committee, therefore, feared that "a aj;orm. SOCI~ty are uneducat~d. In their family life. they alwaya 
of criticism'', would be raised on either .side if jhe .law i:ec?Ive all. the ed\lca~IOll w~ich prepares them to discharge 
were against its wishes.. It will be better to reprodude 1 gatlsfac_tonly the dut1es ass;gned to them in Hindu society, 

·the Committee's own. words which show how i~ go~ over thoug~ .they may not be literate, and. they ali show such 
the d~~ulty. They are :-''Our own solution of · the a pm;ty of character, both physic!ll and mental, such· a 
~lli~ulty presented by. these oppo,sir).g sections'of opinion devo~1?n ~to duty, such a spirit ohel£-sacrifice, such high 
IS a compromise which, while recognizing (in deference quahtJes ;0 f hea~ and heart, that they may be looked upon 
~ majonty of opinions received b;y us} that the disqlialifi· 118 ,the highest Ideal of womanhood. in the ,world. M;ost of 
cation should remain, provides as a' safe-guard against the so-cal~ed educated ~e~ales of thc;l present day 'may 
abuse, t~at. th~ Chastity of Hindu. Women during her ~oast o~, h.terac~; but havmg. received ·education on' wrong 

· husbau~ s life-time shall not be questioned· after his death, lmes .'and ~~. vic1ous surroundmgs, they do not develop the 
except m special circu~tanceSI These speciat cjrcums· hoble qualities .noted a~ove. ·':!.'hey develop, on the oth.ei'· 

,- t~~ces ~.e :-(a) t~e eJOstence of a will by the husband ' and, false . pnde, ego~1sm, selfishne~s,, pleasure-seeking 
d1smhe.ntmg the wife on the ground of unchastity, and (b) and e~~y-gomg f:endenctes a~d .detestation for what smacks 
th~ extst~nce of ~ finding of unchastity by a court 1n a of religion.. it IS very gr.atifymg to ~~ that ~here are 
proceedmg to which both ·husband and wife were parties ~ome .very wo~y exceptions, but th1s 1s due to force of 
ah~ in which the question of her chastity was; in issUe" he~edlty, and .mnate .P~ty and nobility. of Hindu female 
(v1de the Report p. 17). •Be i~ noted that from the Bill mmd,. assertmg. the11' mfl.uence. A· Hindu true to the 
as it .now s~ds! the first of-these conditions. baa .been )ofty !deals of hls ·r~ce w~uld natutally wish that by 
re~~o~ed and· l~}t only the second condition haso been re- thoug?tles~ changes m .thetr .laws, what .is bass and'de· 
ta~ed. .The h1story of clause 18, as discl!lsed hy these tneanm.g may not a~qutre false value, through the sanction 
dehberat1ons, ~brows a·flood of light on the attitude taken .<lf law • and what ts really lofty and worth preserving at 
by the Com~ittee in f~aming the proposed! Code' and .any cost ma~ not be regarded t!ash.' · • 
shows how e~slly the Jomt Sel~ct Committee· mlkedi into- .. 20. T~e ~omt Se~ec.t Committee has published a long list 
the trap. Hmdu ~aw on the point is comptetel.y ignored . ~ Woi;Oen s Assomat10ns which support this Bill.· .Some 
by both the Comm1.tt~es. CJo..u~e 18 is in the Bill only .. in · ·.Jf ,the members .of these associations, who are leadinS their 
deference to.the maJonty of oplmons received"' by the Hindu· less advanced}slsters, I!lay be very capable ladies, qui~ 
L~w Comm1,~we;. but good care has .b'een .tnk~n ·to rn,nke . ,co~petent !<> loo~ after their property, manage their affairs 
this bar to )llhentance nuga~ry by lmpoSillg a condition. , t:~fliClently and Withstand S~cc.essfuJly all attempts to cheat 
t~at ~he husband should· obtam a decree deci'ding that his• or lead them astray i buttt 1s difl:i.cult to believe that all 
Wlfe IS unchaste, which.. condition would•, m practice bi!! oQth~r mel!lbe~ of these Associations possess. these qualili· 
rarely fulfilled: except in those strata of Hindu so~iety, · cat1~n~ i and 'lt can be asserts~• without any fear--of con· 
:where the feeling of self-respect i~ ·so blunt· and unchastity tradlctlon, ~hat the vast maJority of the Hindu females do 
IS so co~mon a feature as takes tt awa~ from the cate- ,not possess them .. Consequently, it is apprehended that 
~ory of sm, offencf! or~ very .grave morel delinquency and ·mu~h of the property they receive ma'j be wasted under 
!s looked ~~~ only as m1s~e~111V10Ur, not very uncommon, as thetr mana~ement an.d th;y· ~ay themse4tes he exposed 
1~ bt~me H~du commumt1es and most non-Hin4u civilize.- to grea~ dangers .. It IS eVIdent that/th,se Assoeiations are 
t.ons. A wife,has. already been exempted from punish- .. ,:sup~ortmg the B1IL ana are jubilant over ~he prospects·ol 
m~nt for .adulteryt under the criminal ln'\1{ of the Janel 1 .gettmg all th~ ~enefits which the proposed ·law is to showel 
(vrde lnd1an Pemn Code Sec. 497), This is. now a.n· , 'Db. ~hem, but 1t is equally evident tliat they have .nol 
attempt to a~sol~e her from Civil pisa~i~ity also, on t'he< reahzed. t?e fa~-re.aching evil effects this law -would havE 
pretext of sh1elding her. ~om blackma1lmg reversioners;· ·.on the Hindu s~mety as a whole and .on themselves· as 8 

, , ~d yet, the Code contam)llg such law. is. :tp bA. cnlled: .pa~ of that soCiety. It is a notorious fact" that all ove1 
• 
1 

ndn Code. Bett~r olasses of ,Hindu society shall strong- India Hi~du females are carried away by ~eduction · .and 
Y oppose such a change. • , 

1 

· ·other deVIces. and this evil iii increasing · alarmingly · it 
18. It may be pointed out that out f 18 b . , Beng~l,. (par~cula'rly Eastern Bengal), Sind and N .. W 

coru;tituting the .Select-Committee two ha~e mem ef!i· ' l'ron~er )Provmce.. We find that Association81 • of thesE 
o~inion. hilt 10 members have ciearly statedxpr:;se~h ~o· ·~rvmces ·also. hav~ joined others in s,upporting this ~ill 
dtSsenbnf! notes that apostac:v should 'be a b to . h e~r- . ey have noll reahzed ~at when there is by the opert-
tance. The· Select Committ~e has however ar · 10, en~ tion °! the proposed law, the assurance of getting propert~ 
ignored, not only the provisions of Hmdu L • .co~letely . ~f which the females carried away by seduction or forct 

· 
1 

. aw m a rea- "'eco~e 1&b~lute owners,· and a1so property which , .the: 
. I' ' .• 



'-~. .• • . . 119 '""en. even msp1_te. of their convel'lion th . 
would be further encouraged to ' · 088 

mlllcre&nta mentioned bo So · 
bUSl.tless with eater vi . ~ursue ~eiz nefarious Commi a ~e. ~e of the membera of the Select 
IIliis those wh~ are pos~~'toe~~g _andb assiduity; ana Hindu t=~b::~~ adllllhring the intellige~ce of \be non. 

' · to . e ell' enefactora and · . . ave t cmselvcs comphuned about the 
:~lliflpa f rst are exposmg thousands and thousands of ;elusion of tha Muhomedam members in the committee 

ell ess or unate and less protected siste'ls to reater or example .Mr. Amnrondra Xath Chatto adh a ~ 
danger by such attempts j;o improve their lot.' Theg richer observed as follows. "Ilcgarding co~~~titution of fhe Joi~• 
the female, the I?ore expo·sed would she be j;o th.ia dan . Select Committee, some m~mb~rs objected to the llf I 
~:rtun;telf,.~s danger exists throughout fudia not :~ :~d ~arsi· menlbers tuking part in the delibsrntions d~ri~~ 

ome an I a~p~rs alone bup also froru vicio'ua adven· ,, e ommi:tee stnte. They have every justification in 
turers of other religto~s and nationalities as well. Thus'' tuking part and our Chuirman who \\'as a Moslem could 
~ )ropo~ed changes tn. the law of inheritance expose not be yeplaced by a Hindu who might deal with· the 
e:n~ ej t roughout lndta to grenter danger and are matter lD a better sphit. He was quito competent and . 

~~~~'! a • . . , . · . , . our Mo~lem an~ Parsi coljeagues were quite competen,. 
111. These ·gmv.e defe!lts would, l think, be sufficient' to' , But I did n?t h~e our Chairman to brPak the convention. 

ehow why the Bill should be rejected It is t d' The -convention IS that i\foslem or non.Rindu should not 
co\ll'llging .and ominous to find that the. Governm:.~s h ut· vote on, mattel'l! relnting to Hindu La.w and Rind us and 
deRart, wt~hout any necessity, from the just and · ~den~ ;on-roslems ~hould not vote ·on matters of Moslem Law. 
pohcy · of non~interierence in socio~reli 'ous matt P n t 1~ ~om~ttee that convention has been broken. In 
'should a1,1thorize the formation of a Cod~ 
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m h era an:• my optmon th1s ·procedure hns vitiated the Bill 09 it haa 

1to the s~ttled· and time-honoured principles ~f Hmdpp~e . ema~ated." The .lionourable Sir Sye~ Sultan 'Ahmed · 
a~~ detr1m.entaJ t.o Hindu society .from moral and mu t ~~ re~~ue~ to b~ told m the language of Fll'dausi that-
po~ts of VIeW liS well-in fa.ct a code quite unsuited t,erta . It. IS BD; 111 tree t!y~t ~hy hand hath planted, 
genms of the vast majority of the Hindus-~ th . t~e Wlth potsonous frmt nnd leaves of Colocynth." 
of satisfying the wishes of a handful of dissen~:rs :u:;l;, ' 5. IRINDU CODE BILL N'OT ACCEPTABLE TO THE 
because they .occupy po~itions of power and inllu;nce and ffiNDUS' ·ON THE GROUN,D OF ·ITS BEING PRE· 
are more. vociferous. Particularly at a time.when peo ie PARED BY~; THE SELECT COMM1TI'EE WHICH 
are groamng.tinder the calamities brought on by the WoJd. INCLUDED CHRISTIAN AND MAHOl'viEDAN MEM· 
War, !aunchtng of the Scheme' of codifying Hindu L . MERS:- I . • 

most mopportune. · · · ' aw; IS ; Se~eral provisiona in the Hindu Code Part I, relating tO 
22 . . ' . . tnh~rltance must have lleen passed on account of the 

th Bfror ~eise ~'~88\ln~, among ~others, I strongly oppose maJority of votes caused by the presence of the non-Hindu 
. , ~ · 1 an . a~ de.ctdedly o.f opinion that it must be memliers of the Select Committee. This bill does not 
1 ~~bcted and >COdification of Hmdu Law be not ;Proceeded represent the ideas of the •Hindus onlv on the various points 
WI • ' , · • ' ' • · dealt with by the Code. There wa; a time wlien Hindu 

· , . . ' - India was 'a .tencher of th" world as ~tated l:iv Manu in 
Dr.,D. w. Kathalay 'LL.D,. !Advocate, Nagpur . Adhya~yB n, shloka 20 .. Even DOW the Hhidus do not 

and 'Sivt.y.three 'oth ~ · · : · , stand 1n need of any assistance fl:om the Honourable Sir 
I . ' . . . ~ . e 8 · · . Syed Sultan Ahmed and his able non·Hindu nominees in 

~bet IS StU~. about .the Parl~ameut that t)le more it cha1J8e8, the s.elect Committee, in or.der to ll":d out what is to be 
.m?re lt remams the oame. The Select Committee, · done m the matter of amendmg the Hmdu Law, . !t would 

co:s'~m: .of 18 mem~r.s, some of whom were Christians. not be in keepin~ with the ~aditions of the Hindu commu. 
an . a omedans, prestded over by Sir Sultan Ahmed, nity to get the Hindu LaW' amended with the help oJ 
~as mtro~uced some ,chnn~s in, the' original 'Bill drafted fo~eigners. The Bill as emerged from the Select Com· 

· Y. the :Hindu .Law Corrumttee.\ But notwithstanding nuttee s.hould be thrown up on the simple ground that it 
these changes, the Biil has substantially .remained the · has been tainted by the-views of the non-Hindu memberc 

.same .. As re~ards. the changes, . tli~ Bill has been maho· who voted for its preparation. , 
~edanzs~d shll further by including the parents in the 6. Botp. the parts of. the ffindu Code relating to inheri· 
list of sn;ml~aneous heirs and has b~en made a laughing tance ana marriage are prepared in 'such 8 way that while 
(toe~ as 1t confers u .life estate on. the Mher and an abso· ~ey are detrimental to the interests of' the Hindus· they are 
ute. estate ?n wornen, thus set'ting aside the established advantageous to the Mtlhomedans. . . · , 

r.ul~ by wh1ch,men got absolute estates 11nd women. gob 7. SECOND POINT FAVQURABLE TO THE MAHO· 
limtted estates. This Bill is examined in detail in. the . MEDANS-WRO.ARE ENTITLED TO. INHERIT IN 

'se~.uel, where, to use the Juuguage of Homer in, his Iliad, ACCORD4NCE. WITH THE IDNDU CODE THOUGH 
I would speak what wisdom would conceal A NON-MAHOMED.AN CAN NOT INiHERIT TO A 

And thoughts dtlngerous to the great Jeveal. ,' ' MAHOMEDAN:-
. 4. APPOlNT.MENf. 0~', MAHOMEDAN MEMBERS It was p()inted out in a case decided in Burma [Chedam· , 
ON THE SELJ~CT COMMITTEE 1/EALlNG WITH bara~ Chettyar vs. l\fa Nyein Me. (1928) Indian Law Re• 
.HINDU <'JODE IN .V'LAGRANT VIOLATION OF THE norts, Rangoon series,' Volume VI·, page 243) that accord· 
CONVENTION ESTABLISHED IN 1936 AT T:gE TIME ing to the Mnhomedan Lnw, the Hindu relations of lbe 
m' THE PASSING OF THE SHARI.AT ACT NO. XxVI ' deceased Mahomednn can not inherit, any part of his estate. 
O:b' 1937 ·..... · ' ·· · · In that case one Arunur.hellam Chettyar after marrying 

As matters stand ut pre.sent, no meciber or a legislature Aiame!u :migrated from the Madras Presidency to Burma, 
can be legally pre1iented from exercising his right of vote, leaving his· wife Almuelu in India, and afterwards he re· 
-but he can be pursuaded t{) remain absent or neutral nounced Hinduism nnd became n Mahomedan. After· 
th~ugh present. · In the year 1936'- when the Shariyat :Sill, · wards he married a Mnhomedan womnn Asha Bi and died 
~b\oh became Shariya~ Act No. XXVI of 1937, came for leaving behind him some propertY.· · It was held that 
discussion a convention wus. established to· the effe!lt that according to the Mahomedan Law .which applied to the 
a decision of the majority of the Mahomedan members case Alamelu, th~ •Hindu widow ~ould ·not inherit any 

·of the Ceutru~ Legislature regar4ing the Bill about Maho-. part of the estate. · At page 252 of this report ~ reference 
, lnledan Law, should be treated as binding on the !Hindu is made to the case of the Hindu daughter of the con veri 
members .of that legislature and. similarly the .Mahomedau to. Islam and it is pointed' out that she could not inherit 
members should accept as· binding upon them th!l decision his estate because no Hindu can inherit from a Muham· 
of the majority. of the Hindu member~ relatinf jio the medan, e~cept in IICCOrdance with the. provil!i?ns of the I 

Bills about Hindu law, No such convention has been Freedom of Belil!ent Act (No. 21 of 18"0). whiCh enables 
established. as r~gnrds the Christian members of the Legis- only the C!onvert to inherit t~e. property of. his deceased 
lature. But it is not diffic.ult to pursuade them to do, what relation of another faith but wh1ch -does not apply to the 
the . Mahomedan members have agreed to 'do. Moreover cases mentioned above. which are governed b.v the general 
the number of Christian members is very small. The l.'IJ]e about the disnbilitv imposed on non-Mahomedans at 
appointment of the three Mahomedan members in the regards inheritanel'. 'There is" a similar disabilitv im· 
l;elee£ Comniitj;ee b;v Sir Sultan Ahmed who became its posed by Bindu Lnw ItT'...., the non-ffindus in mattenl 
lllresid.ent w~ i!ue iD '1\ frall'!'ant breach of t~e conv~ntion of inh!lfitance lind ·the nm•·Hindu relations of a deceased 



• 
Rindu are u~t eutitled to inherit hia estate. While th• claim to ~tain her huaband'a. eatate in such a caaa • 
Hillau Law remains, uncodified, thia principle ·will be' because Hmdu La;w, l(ave her that estate, as she '!VB~ 
always enforced by' the courts but in the absence ot any regarded as a sumvml( half of her deceased husband and 
clause embodying this e~rnal prin,ciple about exclusion - in. th?ae where _she is going. to lead a life> .contrary to that 
of foreigner~ fronl. inherttancea, the.. courts woul?; have pnn71ple, she cannot ~etam the inhentance.- In the 
no jurisdiction to erlforce the rule. The defimt1on of ,undtgeated mass of fictton and error to be. found in the 
agnate and c~gnate to be found in r,lause. 2. sub:clall!le (1) expl~atory note and the four memoranda attached to the 
A and B entttled alt agnates and cognates of the decjlased ! Hindu Code, n9t a word is stated about' this aspect 

· to inherit his estate, whether they are Mahomedans. regarding the loss of right by remarria~e or otherwi~e. 
Christians or Buddhists. 1According to this ·code. one • In his speech introducing the Hindu Code Part I .on· the 
person is said to be an "aiJlate" (gotraja) of anotller if 24th of M11rch 1948, no r11ference is also made by Sir 
the two are reiP ted by blood wholly through males; and Sultan Ahmed to this aspect of the case. 
one person is r .id to be "cognate" (,bandhu) of another. C'lONFITRUCTIVE SUGGEST):ON . ABOUT lNCOR.' 
if the two are re:ated by blood, but not wholly through 'PO'RATJNA SECTION 2 OF 'I'H'E HTNDU WIDOW'S 
males. There is no clause imposing upon the foreigne1'111 REMARRIAGE ACT :rN THE CODE:- ' 
the disability to inherit which is imposed by the· Maho
medan Law. The· rule '81iout imposing the disability i~ 
justifiable on the ground of the principle adopted from 
the-earliest time~~ upto the present day.: Those who want 
to justify it 'on the grqunds of reciprocity are also e~titlecl 
to do so., 'The Hindu Gode as it stands does not ·con · 

. tsin the abovementioned necessary provision, · 
CONSTRUCTION SUGGESTION ABOUT EXCLUD· 

ING NON-HINDUS FROM THE RIGRT OF INHERI· 
TANCE:- . I . 

A clause. disqualifyibg non-Hindus from inheriting the 
property of the Hindus should therefore be added in the 
code. It may ·be .worded as follows, ''Notwithstanding 
anything contained in this code, a non~Hindu shall not b~ 
entitled to inherit tbe property o£ his deceased rehition". 

A THIRD POINT IN THE HINDU CODE FAVo'TJ:R. 
ABLE TO THE MAHOMEDANS-THE NON-FOBF.EJI. 
TURE OF THE HINDU WIDOW'S ESTATE THOUGH 
SHE MARRIES A MAHOMEDAN :- ~ 

On account of the reasons stated above. the provision~ 
of ser.tion 2 of .the Hindu Widow's Remarria~e Act 
Rhould he hicorpora~ed in the present 9ode. 

'I'R'F. 'BJNl)U COnF. NOT A JlTT,L TO AMRNn 'I'HR 
fiTNl'lTT TJAW AS STATED lN THE PREAMBLE BTTT 
TO \END IT:~ I ' . 

• ·In paraJn'&ph R7 of the reootii of the Hindu Law Com. 
mittAe it WI'R stated' thllt, "Nor on ~he other hand. can 
we believe. that the thouehtful reformer will wish to 
lilv violent hands 'on the ancienflstruature of Hindu .taw 
A:rPept for vroved necesRity. It is a spacious Rtructure. 
,with mnnv Schools: nnd . bv a judicious sill fiction and 
· r.ombination of the best elements in each. he sho111d he 

nble to evolve a RvRtem which. -while retainin~ the diRtinc· 
tive .character, of Hindu T.aw, will satisfv the. needs of anv, 
pro!?l'eRsive soeietv". This promise which was solepmlv 
made has been comnle£elv broken. as would .be clear from 
what has been al~~~~v RRid as well as.from whnt .iR RtatP.d 
in the sequel. Excentin~X the provisions re!!'ardii)P- the 
devolution of t.lle nmnert.v of ·the hermits fu be !o11ncl in 
clause 11 of this Bill .. thio 'Rill has affected '11. wholeRale · 
reneal of +.h11 'curren£ 'Hindu La'\V prDvailing amongst 
tirores of Hin9us. 

1 

. Rli'.VOT.TJTTONARY BILL TRANRARESSING THE 
F'tmTHERMOST LIMIT .OF REFORM:- . • 

· The Hindu Code Bill relating to intestate succession 
has reversed the view of the .Privy Council accerding to 
which the estate,inherited by a woman was a .limited 
estate. One of the 'results of this . view was that · the 
estate inherited. by a Hindu' widow · w~s liable to be for~ . 
feited by her on her remarriage even if she mllrried a 
Hindu. Provision about the forfeiture of the est.ata· !leld 
by a Hindu widow on . account of her remarrh1ge even 
with a Hindu was made in section 2 of the Hindu Widow's "He knoweth not the law. who kn()weth not the reaso'l 
Remarriage Act (XV, of 1856). It provided that "All ,thereof". This is tqe English .. maldm. The prirtci]lle 
rights and interests which any widow may have in her underl:vinA" .the Hindu Code 'Parts I and II and other part~ 
deceased husband's property by way of maintepance, or to come iA not to refcinn Hindu Law but to revolutionize 
by inheritance to her husband. or to his lineal successors, ' it. The difference between' reform and revoluti~n is thnt 
or by virtue of any will or testamentary disposition con· while reform proceeds from a desire to improve,· revolu-

, ferring. upon ·her without express permission to remarry, tion vrooeedR 'from· a ~sire ro destro:v. The letters. 
only a limited interest in such property, with no power revolution. which hake up the word revolution are also' 
of alienating the same1 shall uJloD. her remarriage cease to be found in the· nhrase "love to ruin". and love to 
and determine as if she had then died; and the next heirs n1in the current Hindu Law is Quite apparent in the pre· 
of her deceased husband, or other persons entitled to the · naration of this code. It is _Quite !l'ptJarent that for prac· 
property on her death, shall thereupon succeed to tl).e 'tical nurnos~s 1 the whole Rinrht Law bas disappeared in 
same". The definition of streedhan given . in clause 2 the Hindu Code. The iHindli· Code does not contain 
sub-clause (1) (h) of this Bill, however,, lays down· that drindu Law· any more than gennan si.lver contains silver.• 
property acquired by a woman by inheritance, e.g., from . 'P'RINCT'PF.L . OF INRlilRITANCE . UPON · WHICH 

, her husband, is her abMiute property in the ~ame way TID1 r.oDE IS . BASED NOT STATED· , ANY 
as the property acquired' by her own skill or e)Certions. . 
The effect of the change. caused by this new. definition is WHEltE:.,... 
fo ~et aside the current law as stated by the Full Bench In the editions of Mayne's 'lnndu Law an~ Usage, 
in Vitta Tayaramma v. Chatakondu Sivayya reported in issued duril'!R the"life time of MaY,De, 'bliapter XVT de.al} 

' tM Indian Law-Reports (1918) Madras se~es Volume 41, · , with princinles of succession .in case of males and Chapfer 
'Page 1079. In. this case, the ·dispute. arose ·regarding a. XVII, dealt with principles of spccession -in case of 
house which belonged to one Pullayya, a Hindu by caste. female. In the present edition. these are dealt with in 
On his death, his widow, who inhcritlld a' Widow's estate, ChApter· II, & Xrti, not so exhaustively as in, the ol? 
brcame Mahomedan and 'soon after marrj.ed a Maho- ·editions. The' main- principle. uniferlving rules of inhen· 
medan: husba.l)d. The court held that she forfeited her ' tance is that about savinda' rel!}titmship. The Bill and 
right, as she ceased to be a surviving half of her deceased the notes on clauses do . not· refer to any principle upon 
husbana. On account10f the absolute estate conferred on th& which the new eode is based. References are made to 
widow, by the Code, this view is overruled, 'lind the widows. the chanlled circumstances, but changed circumstances llo 
'1'\'it)l their non-Hindu husbands would be entitled to live in. not constitute a. principle. 
the house of the deceased and enjoy his property. As. ER'ROR A'ROUT • AVOIDING- THE WORD 

. the widow gets a ahare in the estate of her husband,. wh<> "SAPINDA" IN THE BILL .. 
has left sons behind him·, the new non-Hindu husband . - :-

\ 

would be entitled to .dwell in the house where the sona Tbe repdrt of the jHindu Law Committee which was " 
of > the deceased are living. The necessity for not published on the 19th· June 11141 is a lengthy document 
.reco)!Tliiing the absolute estate in cases of widows and for . containing 88 paragraphs nrinted in 24 va~es ~ccompanied 
forfeiture of that estate on the 'grOund of remairiage is with six annendices printed in the next 25 pa~es. _ . It 
!!!'eat, especially in 'those parts of India where kidnappinS! contains words of learned. }en,gth and thunif"rin~ ~o.und. 
of women is rampant. , Even in o~her parts of 1~he coun~ for examp'e, Craies on Statute ~aw, 198~. pages !96-197 
it is justifiable on the ground that the widow cannot (refllrred to ail page 5); ana Ivy Williams, the Sources 

-~ . I • 
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of Law in the Swiss Civil COde, 1928 Introdu;tion 
IB:-15 (referred to at page 13), and' that the lat~r p~:~ 
'!b•ch was .be81Jn by a great jurist in 1893 became· etlee· 
!IV& law on tb,e Is~. of ~anuary 1912, on which date of' 
French La:w; pr~v81ling. m certain Cantons and Austrian 
Law preva1lmg m certam othe.r Cantons and the Germun 
Law .o.nd ?us~mat·y law mod1fied by occasional statutes 
preva11ill8' ~n other Cantons was superseded. This report 
also contams .very. u~eful classified information. But 
after all that 1s sa1d Ill favour of this rep' ort on th' 
h'bt'k th d · 'e mg w 1c s ';'I es e rea e~ ~ . tb~ complete absence of th~ . 

Substa~~;tive obj~cti~ are tbose kinda of objecti0111 whicla 
are agamat. c~cation of. Hindu Law at any time. Pfo. 
ced~ral .obJeCtiOns are Objections which ure not to the 
c?dllieat•on. of .Hindu Law as such, bu~ to the present 
ptece of Jeg~sl~hon and to the codification of Hindu Law at 
.the p~esen' ttme, when the Hindu society h8a been upaet 
m d''artous parts of India, on aceount of troubles rntemal 
an extemal, . · . ' 

APPOIXTME.NT O.F Ul~DU LAW CO.Mi\IITTEE
.A REMEDY WORSE THAN THE DISEASE:-

The Hindus resent the imposition of the Hindu Cod 
upon them by tho. British Government Th' 11 ede Ird Cd . .. · Is o.eg Tt u 0 ': .cont.ums provl&tons of a revolutionary nature. 

•.cse . pr~v1s1ons are completely subversive of the princi· 

word sapmda from the begtnning to the end of this re rt 
All the school~ of Hindu T,aw accept ns authoritativep~h~ 
t~xt .. of Manu m Adhy~!a 9 shloka 187, usuallv translnt.eil • 
As, ~o the nearest .sapmdn! the inheritance ne~t belong'!;". 
T~e d1ffeten~e between them i~ .due to the fnct that. the 
Mt~~shara .mterprets ,the word. ~apinda. to m~an n hloorl 
rPlatJOn wh~le the . Da.yahhngs interprets it to mean "n 
.person ofiermg a pmdn to the deceased". A discnRRion 
of the n~w rule~ of inheritance which should supersede 
.t.he e~tabh~hed t~les of inheritance. without any refereMe 
to th~ word sapmda nnd ,its- me~ning11r nnil hem·in~ i~ to 
quote. a ponular. e;tnression like !Hamlet without the Prince 
tJf~ Denmark". o~ ·:othepo without the Moor" or-&s the 
~mdu Code 1s. Rl/llllg to deal with marriage-a mnrrin~e 
wtthou!c .tM bridegroom, whieh has not been re.ndered 
valid bv the application .of the ,doctrine of factum valet bY 
the Hindu Law Committee. The Hindu-Muslim-Chri~
tinn select committee ltns perpetuated this mistake. . · 

pk.s of Rmdu Luw llCCt:pted hy the Hindu for ages. Th,;y 
u~"S h~sed. on. the changing whims of the reformers, who~o 
dtverbon .•s t~ nmend the Hindu Law annually if possible 
?B the Hmdu Women'11 W;;hts to Property Act wns paasbd 
111 191.17 to b~ amended •tgain in 1\!38 t~ be amended agaln 
b.v th~ numero~ls Bills introduced in' the Assembly which 
are •urp!U!sed 111 their basic perniciousness by b~th the 
part~ .of the )l~~•ent Hindu Code. In order to huve Nome 
~tulnlity eve~ IU. th4i reforms to be ellected in Hindu Law 
1t w~s . constdered necessary that a small oommittee , 

. co:~s•st.mg. of eXJJt•rts ~hould be· set; .up by the Government 
of lndm m order to scrutiwse these Bills and report . 
t~e~eupon 1'~~ uppointment of the Hindu Law Com· 

REI'}fA.L OF GOVERNMENT OF • INDIA ACT OF 
1935 FlRS'l' AND THE AMENDMEN'W AND CODIFI
CATION OF :ff[NDU LAW AFTERWARDS:-

, m1ttee for lind•~g o,Ut the proper ,·iew baa proved to be • 
a .remedy. Wm'!;e tMto the d•seasd. The provisions of the 
ulleged Hmdu Code, Part~· P, relating to inheritance hBi 

· ~estr~yed all the ~ult,~ llf mhetitance. and exelusion from 
1?hentunce--,u tbmg which the amending Bills never 
a1med at. . · 

S'rAGES OF 'l'HE PROGRESS .OF THE. ffiNDU 
CODE FROM VANITY FAIR TO DISGRACE 
ABOUNDING:-

There is· a Chinese saying to the effect that a blind man 
i:; not afraid of ~erpents. The admirers of the Hindu 
Code who are bent on pushing the Bill without waiting · 
for the termination of the war forget that there are many 
constitutional changes going to take place in this country 
very soon and it is absolutely necessary to see what those In paragraph 38 of the Report of the 'Hindu Lnw Com
.chnn!les are bf:fcre proceeding to nJ!lend or codify Hindu m•ttee signed at Simla on the 19th of June 1941 it Willi 

L~w .• The "dead'' Cripps-phm was state.d to . be still .stated as fot:ows. "It is a'Code of {his kind that we COD• 
alive at the nnd of March 1944 in the Central Legislature._ template; a Code which '~>hall base its law of succession 
According to thiR plan, any province has got a right to on the ideas. of Jnimirri rather than~£ Baudhayana nnd 
.secede from the· fedemted India. The Hindu Code pro- its law of marriage OJ!. the best parts of the Code of Manu 
fesses-to bring unit$• amongst the Hindus by providing for rather ~han those which fall short '<>£ the best· a Code 
one unifonn system of Hindu Law. The admirers of '~hich shall. recognize ~hat inen o.ii.d women a~e equal 
tho Hindu ·.code rely upon this aspect ,and treat as fulse m stutus wtth appropr1ate obligations as well as rights· 
the assertior, of the British Govel'11ment to the effect that '' Code which, generally speaking, shall be a blend of th~ 
it )ms brought into existence 11nity throughoUt India, · · fines,t elements in the various Sllhools of Hindu Law, a 
wbicb,did not exist b_efor~. The Cripps-plan, however, is Code, finally: which shall be simple in its language, 
a guar~ntee fo~ creating disunity through-out India, · capabl? of 6emg,trans!ated into the !ernac~lars and made 
Accordmg to th1s plan the provinee'of Bengal the Hindus access1hle to all . Th1s was. all _.Vamty Fatr. But from 
in which are gove~ed by the Dayabb11g~ School .0f • the scrutinv of the 23 .clau.ses of the Bill ~nd th~ schedule 
La~,' bas got a right to 1lecede in accordance with the . attached ~hereto. and m. VIew of th~ proVISO to clausel8, 
Cripps-pl1l!l. which on this. point is· analogous to the to the effect that the nght ?f a Widow to inherit to her 
Pakistan plan. The Bombay Presidency', the. rights of husb~~d shall not be quest1oned on the ground of un· 
the Gotraja sapinda widows in which'hsve been destroyed chast1tl unless a Court ?f ~aw has fo~nd her t~ have 
by the Hindu Code, has got also a right to secede from be.en. 'Unchaste as 41foresatd. J11 a pro~ecdm~ to. wb~eh she 
t.~o ·other part of India, In ·these circumstances it · is and her ~usband. w~re parties a11d. tn which the matter 
difficult to understand why the a'dmirers of· the Hindu was. specifically In 1ssue, the lin~1~g of the Court nob 
Code. should go on trying to impose n uniform system havmg been ~ubseQue~tiy re~ersed, 1t. appears that from 
of H~~u Law upon the Hindus throughout India, when the first stage of Vamty 'Fa1r .. the Hmdu C~e hn~ pro· 
the Indmns as a whole are culled upon to solve the pro· ~!!'?sse~ to anot~r st~ge of Disgr.ace Aboundmg. Every 
blem about the integrit~· of the country. The que~tion , fbmg.18 so nove~ m thts ~ode that 1ts pro!ll'e~a can well.be 
about the repeal of the Govel'11men£ of India~Act of 1935 ~escr1bed by usm~ the .btles of two .novels m the Emrhsh 
by a proper Act should be solved first and the question h~ratu.re. .But the third .stage, which m!'y be called the 
of amepding the Hin<h:l Law or codifying it can be dealt Blitz .. IS st1U .t~ follow for. the destruction of. the law 
with afterwards. If, the amendment or. repenl of thP. · rej!ardml!' the JOmf .. family; 
Gover1:1ment of India Act can wait. unt~l the te~ination TASK 011' RE1·'0R~G 11TNJ)U LAW TO 'RE T.F.'F'T 
of the war, t~e nr.neidment and c~dlficatto~ of Hmdu ~aw TO THF.: ffiNl)lT 'M'F:~fBERS OF THE L'EGII'LATURE 
can a fortim watt for a longer t!l"e, until new elections A'tl.'l)' NOT TO BE .'FINANCED BY TR'E OOVF.RN'· · 
at-e held uuder the new constitution~ . : · . M"BNT OF P..TDIA WffiCR SHOULD BE STRICTilY 

SUBSTKNTIVE AND PROCEDURAL OBJECTIONS NEUTRAL:- • 
TO THE' CODIFICA:TION OF ffiNDU LAW IS Even the MO!!nl~ ·ilid not. attempt to impo&P n Hi11du 
GENERAL 1AND INHERITANCE:- . -Codll on the FTinrlns ond whether the GovernmPnt of 

There are various objections to the'codification of Hindu ·India pn~s~~~e~ !!I'P.o.ter ,r le~s pt>wers thRn the, Moghnls, 
Law including the law ·of Inheritance, which is . the sub- it~ declared p(lliev i~ 11ot. to interferP. in Hindu rPiil!iM or 

. ject of the Hindu Code, Part I, Intestate Succession. These Mnhomeilan rPlif!ion. · The Hindus like The 
objections may be divided into two classes. Some of these . Mahom~ilans think that their IPws are 19. Divin'l rP.vela. 
objections mav -be culled, for the snke of convenience, tion and it iR no nse for fhe Government ':If Tndi" tl) 
substantive objections, so as to distinguish them. for an- quarrel with' tbem from 01• this wint. As woulrl he fon~~ 
other clatlll· of objections, whiclt may be described as pro- f.rom tbP statement in Dr. Gour's Hindu Code (lll38) 
cedursl objections. These are discussed in the sequel. edition. · p!lgP 45 pnragrltpbs 160-162. 'there has lieen 

' 
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. an .unanim"u~ course of .deciaiona of the Parliament nob , petition, in JBilO, where' it was stated that "No otherwiaa 

to undertake the codification ol ;Elindu ·taw all stated in than by codification can the reform here prayed for 
'!he report of th~ committee appointed by the House of be carried. out into effect''. In Mill's disaussion ·~d 
Ctlmmons in 1832 t;p to the report of' the fourth Jom· d.issertations (1859) I. 373, 'it was pointed , out .·that 
mi6siou appointed in 1879. As stated already while clis· Bentham den'!Onstrated in 1840 thf! necessity and practi. 
cussing the right of a d11ougbter to inherit as a co·heir with. cability o.f codification or conversion of all law into 3 
the sou . it• was stated by Sir Nripendranath Sircar,......,the 'written and ~ystematjcally at·ranged code. The llindu 
Law M~niber at the ti~e when the Bill which became Law, in accordance with which the decisions ·are given is 
'Hiudu Women's Righ$ 1o Property Act of 1937, came for not 'oral. It is f9und in ,books written from time t.o 'ti!ne 
discussion-tha-t Governme11t wa~ not prepared to · go· . the arrangement in whicQ. fS quite sy~tematic. · . , 

• furthor than the, provision of that .Act. Nothing has The alleged Hindu Code i~ not a oode'prepared by the 
happened since then t~ justify the change of v~e~ which Hindu people for governing themselves and written in tiM 
has resulted in repealmg . almost all tl!e provtstons of . Hiridu script. It is a code enforced by the British power 
current Hindu Law. The Government of India should upoD the Hindus, with the help of _Cil.ristians and Mab~. 
therefore remain absolutely neutral in the matter of medans and some reformist Hindu. It is a code which 
1:odiftca~ion and it should drop both the Hindu Code BiliR is not prepared in any of the· various Hindu dialects and. 
altogether and leave them iit the bands of the non-official is riot written in, any Hindu script. All the elem~nts to 
Hindu members, It should: direct its officials also to take. be found in the French Civil Code or t.he Swiss Civil 
110 sides i!l the mRtter and leave the task of codification . c d ' . . h II' d Hi a· c d 
to tho Hindus olou'!l. 'Those Hind~s who are keen. ou thl\ 0 e· are wantm~ m ~ e a ege .· 0 u .• 0 e. 

, r,oint of codification shoul~ raise t1 fpnd f~r financ~ng 't.hee HINDU CODE-NOT' A CODE IN THE EUROPEAN 
destructive work of the Hmdtt Law (',ommtttee wh10h hell .SENSg 01•' 'THE T:j!:RM:; 
ahead. · , . ~ , . 

· · · As would be; clear from what. IS staten 'above regarding 
NECESSITY OF PtlSTPONING 'l'HE IDNDU CODE, the· preparation of the French Civil. Code, German Ci~il 

.B!LI,S 'Jill;!. 'rH'11l WAR IS OVER AND NEW ELEC· Code, and the Swiss Civil Code, these codes repealed all 
TlONS ARF: .f{}~LD ·AS 'l'HERFl <IS NO PROPER. .' customary laws prevalling'in France, Germa~y and Swit· 
ATMOSPHERE ll{ INDIA AT PR~~SEN'T ,FOR CON· zerland and substituted fodhe same ~itten rules of law 

' .. S!DERATION OF THE~E BlJJL.S:~ · ' 1 governing numerous topics besides i)lheritance, marriage 
, The Hindus, llke the Mahomedans, Chinese and Russian10 etc. ·The secon~ proviso to clause 8 ·of the Hindu COde. 
•trc· 4uit<• b,nppy withtlllt n new corte being foiRted on tbe111. - Part I dealing with intestate succession, on .tM other hand 

: Bul while lues o! Hihdu soldiers nro nghting outside India definitely provides that ''this Aet $hall not apply to any 
their law is son!Jht .to be ch'~ngP.d behind thch· bat>k. This est.ate which dElscends to ,a single heir by a customary or, 
;;hould not be done. President Roosevelt is desirous of other rule of succession ot' by the terms of any grant •)r 

. getting ~te advantuge of th1l votes. of American· soldiers enactment.· In1 th~' next place the object of the European 
lighting on the war front. The Hindus also want· th" Codes is to provide one uniform rule pf de'Volution of ,pro· 
s;me and ir. urdP.r to give 'the ;Hindu soldiers !I chance · .perty in 'those territories, whether by virtue of inheritance 
to vote 'on. the poin~ of codification Of Hindu Law . ar. · . or by testamentary succe~~ion., .In India on the other 
pt'Jposed,· it is nece.ssnry that both the Hindu Code Bills hrmd no such uniformity cim · be achieved, either with 
should be postponed till the wur is over and new elections -respe<:t .. to the devolution of property either by inherit-ance 
are held, ~o that Jails of Hindu soldien,s returning from ol.' by testamentary succession. T~e Mohamm~dans h~ye 
the battlefields can take part jn those elections and elect got a set of rules regarding inhentance and Wills, which 
suitable rep~esentatives. , There is ~lao no proper atmos· materially differ fr.om those prevailing amongst the Hindus. 
pbere fu India now 'lor the consideration of these Bi!ls us Not only that but the ·l')lles of inheritance· prevailing 
the attentiou of the peopl,e is digtracted on account of the amongst the Suimi Mohli.mmadens differ materially from 
scurcity Of food and clothing and fears of invasion o( India, those prevaifing amongst the Sria Mohammadans. 'They 

· and other c:1uses. . There is already .sufficient .turmoil in. agree with each other only sc> far as the rights of the twelve 
· all parts of India to be dealt with by the Government nnd .perSOI\S. mentioned 88 sharers in the Koran are !Joneerned 
· it is no use to ndd one more cause which would increase · hut with· regard to ether heirs, the Sunnis allow an agnate 
the @arne. . ' 1 

1 
' · t.o ei:clude a cognat~ while the Shias ignore this · distinc· 

NECESS11'1 FOR Po'STI'ONING THE BILLS · tion and allow th~ agnates nnd cognate~. t9 succeed to· 
. UN1'£L nm N.l!.W l:LE(jTION'S ON THE GROUND .gether according to the rules laid down bv the Shia autho· 
~'HAT 'l'HI:: 'JENTRAL'LEGlSLA'l'URE WHICH HAS rities. The Christians have th~ rules about their. intestate 

,GOT ITS !::ifNENTH "~IFE" DOES .NOT REPRE-. tmccession as mentioned· in SeationR 29 to 49 of tht~ Indian 
SEn THE. PRESENT ELECTORATE.:- ·, · . 

1 
· Succession .Act (Act No. XX~IX of .1925). · While. the 

' Parsi~ have got ·sooial rules far ParRi Intestates me~ttoned 
It is is quite evident that the present members of the in sections 50 to 5 of thA same Act. The calamitY of 

Council of Statu· aud t.h.e· l.egislative · Assembly · do not the Indian Succession Act was' enacted mainly for laJ!ng 
• reflect the present opinion of the Hindu masses, and. the~ down the. rules of intestinte ·and testamentary suecess1on 

have no, r•toml right whatsoever to' pass ·the, Hindu. Codl• for .. the Indian Christians 'and "in order to promote the 
so a~ b m;;ke it biuding ,upon the Hind11s in the futut't'. IO'adual growth of a uniform law of succession for Hindu~ 
These Houses of Legislatures, which are kept alive wi~ . throughout BritiRb Tmlia" .. The cAlamlty of imposing_thhe 
a politieol object ·should not be utilised ,by the Govem· Indian Succession Act Ullon the Hindus. with some site l 
ru~nt of laltia, for the enactment of t~e alleged Hindu modifications required in some cases, e.g., wh~re ;he 
Cod~. 1 he (~ovenu~l·nt ~~ India should therefore post- declaranl; has two wives-a contingency not ,provtded .or 
pone t.he Bills until tiew•elections are held in this country. in the Indian Succession Act was contemnlated by the 

8om0 tnembers' ')f tlw Central Legislature 'lay empha~i!:' . Hindu Law Committee. as ,.;ould annear from O"ues~ion 
on re-vitali~ing the Hmdu 1Law. The gt•eat~r need is. No. 1 in the questionnaire issued by it .. But M this pro· 
howe\'cr, for1 .re·:vitnli~ing the Central .Legislature. posal ·was violentlv denoupe~d... th" chance of_ having 11 

common law for the Christians. Parsis nod Hindus has 
• ~0 NECESSITY OF CODIFICATION OF HINDU ceased to exist. The. Mohammeden~ whose llopula~i~n .i~ 

. LAW:- '. , I ' '. · ' this country is double >Of the population of Great Brl!'Bll' 
There is ·no word in Sanskrit or· the various. Indian· and Ireland, bein~t' nearly 9 orores, have ~rot the Shan,vat 

' 

languages, which would. a<Jcuraj;ely 'cotwey t~e ~eaning Act • (XXVI of ;1937) pnsseil jor governing their intest~t>-
and the implications oi .the word code or ,codific~tion. ~n and testamentary succession and are quite contented Wtth 
t>\le of the Indinn languages the word Code wrttten 111 the laws laid down in Arabia thirteen hundred '\'ears Rt!O· 
Deonngari script would convey leucoderma. The word There. is there£ore· no llossibi'ity of havin!( 'a unifbrm 
"eoilification", (as stated In' Oxford English Dictionary . rule regardinr.r mtest.nte succession or testamentary sue· 
Vol. 11. (c} page !iSS); i~ a ""ofd introd•1ced in t.be ~m::li~h . ,cessi_on in !'\ilia. Therefore it is "?o._use insistiM on th~ 1 

1anj!11nge, probably from the modern French and JS used ... nassmg of tM enAct.ment of ·the Hmdu Code, as ;fro~ the 
h.' two different ~euses. · [~ is u.sed to denote. th~ redue·~, :. Fluron?lln, point ?fview which. ~Pl)eals 'to ~ome. people. 
tton of laws \o a. code as well. as the systematJZattOD. ln' r t.he Hmdu .()ode 'Is an ahsolute·Tlllsnomer aut\ has not got 
the former sen8e, it was used in • ·justice "nd ood).fi!latiou .e:ven the glamour of a Eur~pMn' code. 

_, • • , ' "" '1 •. I , ', 
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. ~~NT AND POVERNMENT OF ·INDIA 
,oT PUl:lSEl:lSINO: ANY JURll:lDICTION TO IMPOSE 
:ODJFlCATlON u.F HlNDp LAW UPON THE HINDU::! 
,s lT CONSTI'£UTES INTERFERENCE WITH • 
UNDU RELIGION:- ·' , •. 
. Constltutio~al writers point out tha~ the parliamen~ 
;m. do auyt~g except.converting a man into a WOD;Ian 
illd a woman. mto a. man ... It is also powerless to do 
~m~ other t~mg~, one o£ whtcb ·is the imposition of codi· 
!Cation of H~~u Law upon the l:Iindu11. The unanimou~ 
:ourse of dec1s1ons of the purliament from 1832 to 187\J 
s to the effect that the codification of Hindu Law 88 well 
1S M:ahomedan' Law, should ·not be· undertaken be~ause 
>.oth of ~e.m are .very. much intermingled with religion. 
these dems1ons of parliament would be found referred to 
n Dr. Sir 'Harisingb Gour's,,Hindu Code Fourtn Editio~ 
~1938), page ~5, ~aragrdphs (footnote 2). Referring~ 
', paes~~ oc~urrmg. on pagP. of the First Report of the 
uommiSSlon.ers appomted b~ Parliament to prepare a body 
of ~ubst~ntr~e la!' fQL' lndtu. ' It is stated in Hollaml 's 
r,un~)?r~acnc~ } thhteenth J!l~ition, 1924) page 4, as follows, 
,It. 1s m the East tha~ rehg10n has been; to many nations 

bes1des the Jews, a d1rect and nearly .exclusive source oi ·. 
law. 'l'h~ Pantateu finds itS' parallel in 'the Koran mid 
the, lustitutes' of Manu. ' Hence arises the impossibility 
~f any general legislation for,British India. ~!The Hindu 
I.aw and the Mohammedan Law, it has· been authorita
ti~ely. stated, derive then authority respectively from the 
Hindu and the Mohammedan Religion. It follows tha• 
as 0\ British Le!rlslature · caunol make Hindu or Mohon::' 
medan. religion, so neither' can it make Hindu or Mohom-~ 
me~an Law. A code, if. it was enacted as such by tht! 
Leg~slative Council ~f India, would not .be entitled to b~ 
regarded by t~~ :Eiindus lind Mahommedans as the :very 
law itself, but merely as an exposition ot'la"·;, which fuight. 
be incorrect". The.' GovemD;Ient of Indro should there
forir r~main strictly neutral in. the matter 'of amendment 
and codifiqation of1 Hindu ·Law. If the Pil.rliamlmt was 
powerless to deal, with the codifrcation o£ Eili<I1.1 Law 
and Maholl\~dan,Law in 1879, nothing has happen~d since 
then; by wh1ch 1t or· Government of India has got now n 
power to codi.fy the Hindu. L1w · Power to , codify Muho· 
medan Law is not even alleged, though Sir, Sultun'Abmnd 
was a memhar in charge of :T:..aw and Disorder. 
. Bubstan~ive obieotion .to coclifi.r.atioflr- . ' 

Membllt &"""king abo , h · h' · r- u, t 8 preMIII~ code llllYCll year• 
,:;:ce IJl l\.151.1, 8D.8IJ. Ullll prec~swy 81m1lar but more' v1o!cnt 
l.J gu~~ge,. W~le aesurlllWif tllll eou.tu61ou brougiiL by t.11 • 
s:Ue, which IB' to come wo;o operation In lll-lt> and wow: 

ti 
y ,;that Mll~ne Willi· ngll\ when he di.;upproY~d of eodl· 

CllwOil of .Hindu Lu.w 

, M.ULU:S. ElU\O~.GOUb VlEWl:l ABUvT CODU'l· 
~tJ~0l1-~~i't:~ lil:lE 011' 'l'J:I.E T.I!;RM l.JOJJll'lCA· 

ll This pulnt hu b~~~~ dcah with at eluoorate loogLb 
ccuusll ~some p~rsona. appeur to nave a llllijupprehens•on 

regard~no Lbe meur.mg .<>1 tne word codllicatlon, . for . 
examp e, some of, ~be womijn s organizauon~ recently re 
pr~scuted. that Lb~re ~bould be a codilicatlon of li!.nd~ 
J..aw, w~ill!,.,~ll thut \hey uwauL wua that· legislution to 
amend t.ne .nmdu Law on some particultll' po•nt should be 
undertllken 111. crder to relorm the Hindu Law because tho 
uu:renL c~mmon luw of the, Hmdua produced some hard• 
:hiP; This \g ,lio~·~ver a ·matter no\ for codificution but 

. or rl!forms .. blm~lurly the Hindu Law Committee whose 
report wus.sJgned on the l!lth of June ll:l41, observed in 
paragraph l.t page 12 of its report, 1111 follow& :-"A little 
oyer twelve years ago the late Sir Dinsbaw F M 11 . 

. hi~ ~~t:face to th~.~!xth edition of his "Principl~~ of H~d~ 
~aw. observed:. Iheso Ulld.'other matters on which there 
IS ~til~ a , confihc.t of authority indicate the necessity of 
cod~f.ymg th~, Hmdu law . if the Hindu comn1unity ' is 
un:Xl~ll'! ~o Sll. Vt' enormous sums of money wasted in liti· 
ge~tlOn ID the Pro?ess of crrst:a-lizing the Hindu Law. I 
fo~ . one de not beh·~v~ .thu!· 1t 1s impossible to uodify the 
Hmdu Law. The coddicat1on may involve difficulties but 
they. are pot msum10untable". . These observations, 
coi?mg as , they do froni so eminent an authority, are 
.ent1.tled, to .the greatest weight nnd have largely inlluenced 
us Ill , cur , re~ommendnti<ins. These observations ' were 
not repented 1n the subsequent .editions of that work and 
are ~ot to. be found in 'the ·nineth edition of that work 
pu~~shed 10 1940. r.robably lapse of time suggested the 
fut1bty of .the suggestl?n mude in the earlier edition. One 

. strange pomt about th1s im-eartbing of Mulla 's view about 
codilication is thn t in the period in \Vhicb be was the 
Law Member of the Govpmment ~f Indiu he never m!lde 
a. Muggestiod on that P"int and his exampie ·is better than 
h1s precept. He howe ever has used the words ''codify" 
and "codification... ir. nn erroneous sense . 

. MAYNE AGAINST CODIFJCATION ()F HINDU ElUWNEOUS VIEWS .ABOUT THE CODIFICATION 
LAW ON PRACTICAL GROUNDS:,..:_ 01~ )UijD.U LAl\V PR01'0UNDED BY MR. S SHRI· 

· In hi~ pr~face to the first edition of .his 'Hindu Law NIVASAIYENGAR:- · 
and Usage' published in 1878, which 1s 'also published ,W Mayne in his treatise on Hind"u ~w and Usage eon. 
~~e. latest edition of 1938, John 'D. Mayne · observed, de~and codifi~ation of ~indu Law fro~ 1878, all along 
~mdu Law had the oldest pedigree of any known system wh1le h~. wus sb.ve. ·. Th1g condemnation appeared in his 

'of Jurisprudence and even, now it sliows no signs of de9repi· first ed1t10n,. wh1ch wu~ always repnnted in subsequent 
t~de; !'-t this day it governs rares of.D;Ien', extending from editions. In :his pref~ce 'he sai1l• as stated already "The 
Kashmn: ·to Cape. Cumarin, who agree in nothing else·· age of miracles has passed and I hardly expect ~ see a 
except their submissbn to it. Referring 'to the upinion code ot Hindu ~ow, which shall satisfy the trader and. 
held by some peoplt> to the effec:t tha't everything would the ~griculwrist, the· l'unjubi and the Bengali, the 
be set right by a '•hm't and simple code; which would Pand1ts of Bllnares und Rmnn1swaram, of A.mritsar and 
please everybody, al\u apou the m~aning of which' the · of. Poona. Hut l'.can es$ily imagine a very beautiful and ' 
Jndg:s are not expected to differ, be observed, 'The· age specious code, which should produce much IJIDre dissatis· 

·o~ m1racles has passed, and I hardly: exp'ect tQ see a code faction and fxpense than the law as at present adminis· 
of Hindu Law, which· shall satisfy' 'the ·trader and the t-ered '\ This preface is also reprinted in the Tenth 

. agriculturist, the Punjabi and· the Bengali, the ~undits Edition 'of this work edited by Mr. S. Shrinivasa Iyenglll' 
of B.;uare~ and Rameshwnravn, nt Amritsar and of Poona. in 1938. · While ~diting this work, he .did not say uny 
But I cau easily imagine a very beautiful and specious thing in fayour of cwilication which was condemned by 
code, which should tproduce ;:nuch more dissatisfaction _· Mayne. But a few dt•ys bdore .his death he changed 
and expense than the lnw as at present administered. many Clf his ·viewo, on polillcal liS well as legnl topics. 
(1)'That these rernnrks ar~ ·11s true· in · 1943 .as the~ On uccount Clf change in the political view, be resigned 

·were in 1878, would be• nclmitted bv those who bad an n·om the Cougre~R. H1~ legal ~iews were also changed 
occasion ~·listen or rend the speech Of thll Hon'ble Sir b~;vond reCCI!lllition, He appro'l'ed of codification of the 
Sultlll\ Ahmarl, :Who while introducing the present Bill Hindu Law. Hi~ ·mions views were published in the 
<in the 24th of March 19413, described the confusion creat· Golden Jubilee, number of the Madras Law Journal for 
ed by sections 2. and 3 or Hindu Women's ·Rights to the year 1941. He ad,·ocated also one mode of succession 
Propeny Act of 1937 us nmended ht 1938. He said and that the rule~' of inheritance should be the same 
"The Act was found to be defective and wholly 1mwork· whecht•r ihe family i~ di'l'ided or undivided and whether 
a~Ie: ' Lawyers and ·courts . were bnfiled at the proper · ~b~ family is joint or' ~par.nte. At page. 23 o! this volume 

1
lnte."Pret1tHon to be put on the second and third sections '1t 1s stated, that such a ~mgle .rule of mhentance. should 
of the Act. The different implications of tho~.e sections abrogate th~ rule o[ survtvort~hlp and the. vested mterest 
were uot clearl:v apprehended". The present Coqe con- ·. of tb~ son m the ar.cest;al property by. birth. A.ll t~e~ 
ta.inP twenty threA sections and not three only. A new Law vieW'l are bound to be re]eeted by the Hmdus. His ·news · incllltl.ing, that about codification are not well considered. 

:. ~Ma-e's Hindu. taw md U•ge, tenth edition (llll&) Jl811• The points . $gaiust codification mentioned in thit note 
.. ,- ) .. were never CQf.ll!dered by him. 
•• (pnfut. . .() 
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HlB5. The person~~llaw of the lB.indus enters. those States 
UNSUCCESSFUL ATTEMPT OF DR. IOOUR IN 

THE MATTER ·OF ~~DI~CATlON OF HINDU 
LAW:- · . . . 

A standard treatise ou Hindu Law called the ~du 
Code hM been written by the well knnwn s~vant of. Ind~ra; 
Dr Sir Harisingh Gour. 7 am. under t~e ~~~pression indiY 
he. tabled a resolutiop about the codificattoi lf ·~ t' 

and .territories where the Baroda Code or Mysore Cod11 o:
.the Hindu Code cannot enter. The alleged' Hindu Coder 
are admittedly 1JOwerless to govern .th~ devolution .of the 
property of emigrants who do not d1e m ~hose _ten1~ri~s, 
for which they are enaoted. The present Hmdu Code 1s hke 
the Civil Procedure Code and the Criminal Procedure Code, 
11 mechanical contrivance, which the .judges would be 
bound to use for deciding cases before them. That 'is ·~lL 
But the Hindu Law. propounded by the Rishis, 8!1 stated 

Law while he was a member of the Centra egJ.s a ~ve 
A ' bly and that this resolution w~s lost. This ia_ct 
h::e:,t b~en at all considered by the Hindu Le.w ~oml!llt· 

. '-'-g at the conclusion about the eodJficatJOn. 
tee Dl 1\rrJVUJ D s· ...... 's'ngh Gour In the work mentioned above ~· Ir .nart 1 . . 
stated that the Hindu would not consent to eodd1ce.tJ?n 
of Hindu Law l,lnless an ).. vatar ·cqmes a~d pre~t«\'es ~· . 
He however did not state the language m which t e 
A V::tar was to prepare that code. .Surely it was ~ot ~he 
Engli$h language. - ·. 

Tlie essence of a code is that it is to be. looked at ~s the 
sole . de on the mat'ters dealt with by lt·. Hence If the 
Hind~Code becomes the law of the land, .It would no~b,~ 
possibl.e to refer to the Smritis on any pomt about w . c 
provision is made in, the cod~;. A~ regard~ the va~JO:r 
oints about which no proVISIOn JB made m -the Iiin u_ 

tode-tbis Hil!ldu Code is ·not exhaus~ive, it is to be se~~ 
~hether the Hindus are to be permitted to re_f~r tp t 

. t' , . they are required to refer to the English boolts 
:~;: ;~int. So far as the points dealt ;with by ~he coil.e 
are conc~rned the codification of the Hindu Law IS tan~a· 
mount to the 'burning of the smritis, and th~ comn:tentar!e~ 
thereon as well us the l'lll'iolls works in Sanskrit w~JCh 
have been written by the Flindu legists on the sUbJe.~li. 
I don't think that the Chhota• Auran~zebs! manuiao.t_urmg 
th Hindu Code would succeed in this obJect .ot theirs. 
~UB8'lANTIVE OBJECTION TH}.T . ,CODIFICA· 

TION OF R1NDU LAW IS AN INSU~T ro HINDU 

by John D. MaYJ!e in his Preface to the first edition' of 
Hindu Law and Usage, referred to already. governs races 
of men, extending from Kashmi.r to C~pe. Como[in, w~o 
agree in nothing else exc~pt their. sub:r;~ussJon t? 1t. Thts 
is a strong argument agams~ codJ~cation ~f Hmdu Law. 
CodificntiQn of 'Hindu Law IS to ms~;~lt Hind\\ Law. 

NO H.ARM lF IDNDU LAW IS NOT .CODIFIED AS 
THE HJNDU COD.E . IS . NOT N'ECESSARY -FOR 

·BRINGING UNITY:"'-

LAW. ' ,. 
CONDEMNATION 01!' ',THE IDNDU .CODE ON 

THE GROUND TRAT CONVERSION OF THE PER· 
SONAL BlNDU'LAW, WHICH CAN ACCOMPANY AN 
EMIGRANT TO NEPAL, BURMA. CEYLON, KASH; 

. MIR AND SEVERAI .. OTHER STATES, INTO A TE~ 
RITORIAL LAW FOR BRITISH fNDIA ONLY JS 

Tile fourth objection •. in the c;l~gorf of 'sub~tantive ob
jections is that no harm ·would result, ,1£ the Hmdu Law 1~ 
not codified. Dr. Shyamnprasad Mookerjee, speaking at the 
Dayanand Anglo-Vedic Qollege _at Jullunder on 29t_h. of 
April 1943, obs~rved that India. ~·as not only. an undivided 
whole geograppically but there w.as someth~g more ~nd 
that was spiritual and cultural umty permeatmg the mmd 
and heart' of every individual in whatever part of hhe 
country he lived. The passipg of the Iilindu Code or tqe 
l!nactment of n new rule olinheritance is not necessary !or 
b~ning out a. unitJ, which is already Jhere. The Ind1an · 
Penal Code, the C1vil Procedu~e Code, the Criminal 'ProCe· · 
dure Code and v~rious Acts o£ Central Legislaturl) have 
not be_en the ·causes' for ·producing the unity /which exists 
'to.day nnd thG authors of the Hindu· Code need not 1 have 
any ~ense of frustration if their Code is rejected by the 
'people. As regards the. difference of opinion amongst, 
the various schools, there ate differeiJ.ces !)f qpinion amongst 
the various .High .Cou~s in·Indhi regarding the interprets; 
tion to be put on severo\ sections of several Acts passen 
by. the Legislature. · 

MA~Y ~EOPLES WITHOUT CODE$::...: 
_ DEPRIVING IT· OF ITS PRESTIGE:- . 'l'het·e are many peoples without Codes. They are refer· 
· red to in the sequel. · 
· AJ1 stated by Sir Henry Sumnet' Maine, the Hindu .Lali' 

_ is twice as old as ~he legislatton of bolon and ~he 'fwe1ve · NO ·cODE IN RUSSIA:...;.. • ·, 
·Tables.<Ji Rome and s1r William Jones he.d ;that •Manu· The population of the vfhole of Hussia,' which may be 
smriti j.ll.s as oid as ~;lt:l() B.v.,, wlllle Schlegell[llaced it taken to be ~~e~rly 17 crores, does not require a code. 
in 1000 B.C. and Elphinstone is 900 (see Early Law and· __ NO CODIFICATION OF COMMON J....AW· OF ENG· 
Cll!ltom, pnges ()and 11). Whatever may be the exact.age_ LAN?:- ·- .. 
of, Manu the law laid down by hi~ in general. as well .as , There is no codif:i~ation of common law of Engla~d. 
patticuladty in the dictum "fo the nel\rest sapmd, the tn- ·. There is no British (.)ontraot Act corresponding Jlo'lndJan 
heri~ce next lle10ngs' continue~ to this day· lt has ~een · contract ·Act, the English Law of Torts is not codifi~~· 
1ohowed by Iuter Sd.getl and explamed by commentutot·s from , Th~re is no Brttish l>enal Code corresponding to. Indian 

. Kashmir MD Kanyakumari; and the iinportance of the Penal Code. '• 
Jiindu Law lies in the fact,.that ''Hindu Law is ·a per· NO GHlNESE CODE~ 
son a! law'·, as the_ lawyers are in the habit o! explaining A. few years. ago an Encyclopedia of Chmese law was 
it. A Hindu emigrant carries it . wherever he goes. published by .the Chinese Government at . . . 1~ 
~Whether he goes.~ Nepal,10r Burma; ~eyl~n or Kashmir, 1 was referred to in a Burmese case 1eported }n the Indian 
. or ev~n to liyderabad De?can, lie cames ~t ~herever he Law Reports, Raqgoon series, volume. 9, page . . 
goes. The limdu Code IS a·, pure.ly. temtor1al. la.w to: ... The Chi~es~, whose. population is about 45 crores, are w1t~· 
British India. -As a person entermg these terr1tor1es or out a code. 
Nepal or Burma would prefer to carry gold with him .in NO MARO~LEDAN CODE:-· -
preference to Government ~romissor¥ notes issue.d by the There. is no Mahomedan code, :The only MahomedaM, 
British Government, the Hindus des1re to be go.verned hs . numbermg only about a crore. and sixty lacs, who have got 
the·Law of the Rishis whic~ they catty with them .and a. code,. h~ve got the Swiss Civil Code governing thelll· 
oondemn the Hindu Code on the ground that the Hindu These Maliomeduns are the Turks. . . • . 
Law is deprived of· its prestige. The sphere of influence HINDU CODE TO BE lHSTINGUISRED FROM 
of the law made by the Rishis iS. much greater than the THE ltREN9H, GEl.UIIAN AND SWISS CODES:-
sphere of iufluence of the l):indu Code.' As', stated ·ill There are other COljlltries, which have got codes. There 
clause1(l) sub-clause (2) of the Hindu Oode Part. I (ln, is a Frenoh Code; a German Code nuda Swiss Code. l3ut 
testate succession), the Hindu Code extends to. the whole it appears that in th'ese aavs people with codes have got 
of British India. If the two Hindu states. of Baroda and a lot of trouble for them, ~-bile people without codes like 

, Mysore, who have already committed the mistake, which the, British and tlJ£ Russians are better off.· One .thing to 
the Government of India is. going to commit· in British be remembered always about these codes is that \hese 
India, are kept out of consideration for a moment, the codes are enacted by the people, to be governed by thanl. 
Hindu law laid down' by the Rishis, as expounded .by the in their. own language. The Hindu Code is nqt such a 

· variollll oommentators does not recognise territorial limits. code. An. attempt is made to transfer the Sanskrit ideas 
It enters unrestricted in the various 145 Hindu and Maho· in English language, with the result that, as stated by the 

'mednn States, arranged in 17 dicerent groups whose .des: .Hon'ble Sir Sultan Ahmed in his speech on the 24th March 
' eription would be found, for the sake of convenience, in 1943, ·that the debates relating to the Hindu Women'• 

the First Schedule of tpe Government o! India Act of Property Acts of 1937 and 1988 do not qisclose tha\ t'lto 

\ 
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different implications •of the ~w~ sectiolllj of the· Act 11~ri: POSTPONEMENT OJ." T~ BILL UNTIL THE 
delll'ly apprehended. This has tukeu pluce. even in the PROVL\lClAL LEGlSLA.TUru.:s BEUlN TO }'U.NC'l'lON 
present bill. The short definition: of the word "related'' NORMALLY:- · 
.riven .in clause 2 (i) :!lf this bill, which is borrowed from Confucius was risked. by oue of his diSciples as to w~ethtll', 
English cases, contuill~ three mistakes as pointed out iu he should return good fur ..:vii. l'oniUl'IUS rcpued IU tho 
the note on thut olause. These misbukes o.re due to the negative' lllld suid that ii u p11rson is to return good for 
fact that Engli~h uotions were carried into Sanskrit law.· evil, what rotui'U tun he rnukc if a person doc~ him good . 
. The mistakes arising from, carrying notions in Acts passed After nil that is suid ami dune the pow~n1 of the Centrui 
in English o.re 'of .the type ~esciibed already. This objec· Legislature to· lpa~s this lugisl~tiun are ""'~'Y lit~ited m•d 
tion is rather of a mixed type-~m; o~jecticm which is subs• this legislation cuuiiOt uffert ugriculturul. Ju.nd un~l•ss .thu 
.wltive as well as procedural.' T~aram, ~he· saint·poet of l'rovh~clul Legislutol'l'S pus~ the suru~ o1· ~~n~lur lugt~lutiou. 
Muharaslltm, descnbt)d the confusio~;~ created by tho It is wislol thercfol\! to wait until the l:t\>l'lllclnl Le.ga~lutlll'tlll 

. marriage of a Karlll\tic -giri \Vith a Mo.ratha .yQuth, each . begin to function normally. uud the): ~1ro )u. a positi~n ~Q; 
.of whom caul~. not uud~stand what. was meant by . the . uudertuke similar legislutiuu for consadcrntton. lnd~u JQ 
other. A: siiDl.ur con{U$101.1 wus . creuted by . the HIJ!.~U predominlllltly mt u<rricultuml country und thure 18 no 
Wom~n·s Right ~o ~roperty .Acts ~f 1937 and-1938 and point in ~ing to eu:ct this bill into uu Act hi tho ~res~nt 
the b1ll would create greater confus1on, • • circumstances. Some 'p~ople tdy on the powers of thu 

Now it ~ 'n!IQ.essary to n?te .the procefturnl objections. uo\'ernor. to pa~s an Act making the Hindu Vode appli· 
A oafef~l perus.al.o£ the seet1ons;o~ the present code shows• . cable to agriculturnl land. But such Act~ would be very 
that th1~, code 1s not for the. people but ~e people ure for . short-lived. 'l'he Go'l'eroot·s in Rollle provmces hu.ve s11t 
the (lO~e. Noth~g Jl!Ol'e ean. be ~on~em~ntly st~ted on,, uside th!l prohibition policy 0{ the Congr.es~ nnd .rest<Jred 

'this pomt air th1s place. This o?Jectton. IS descn.bed as . tQ some persons their'sacrcd right..to .. urmk, whtch' the 
procedural, because ·anothe~ ·code m be~tedor~ m1~ht be Congress had tul<en nway. This action of the Gov~~or 
acceptable. to those who o.re. not agamst· codification as will be set aside 'in a moment as soon ns· the Provmoml 
such ... The ~ele~t C<;>mmit~ee m_ay t.h~J."~fore be•plet\Sed to . Le~slntmes 'begin to function normally an.d similarly ~y. 
:scr~tinise. ~~ bill fr?m t~1s, p~mt o~ "?ew. A goo,d .de~l Acts wbic1t Jhe Governors would pass beh!nd th.e back of 
of 1nforma.t10n con tamed m this note IS ,t"eleve.nt on this the Congress .for making the Hindv Code nppheable to· 
·~oint. . · . ·. . · · . . · agricUltural lund would be i'!lpealed. ~s. early as yossible. 

·The. second obJectlottlon the gto)lnd of procedure IS th11,t · · It is therefore wiser to stop all acti"1ttes regardmg t.'he 
the. pi·eseut Men1bers of t~e Cllntr11l Legisla~ve Assem.bly. codification of Hindu Lau;, n.s the question ~f codification 
were not. elected on. the t1cket about reformmg or cod1fy- ·is one of the, numerous post·war-recoustructlOn problem11. 

tmg the Hindu Law. So many changes have takeri place But a passage in Shukraneeisaare, ,Adhyaaya II Shloka. 
'·in the country that these 111embers do hot· represent. the .112 (to be found at page 128 ~f the Second edition publi

will of the Hindu .com!llJ.mity. If the present members shed in Calcutta in 1890) says, "Who does not beqome 
stand for e'lection on' the ticket of reforp}ing the Hindu delicious for a long time, after haviug enjoyed. t)te int<Jxi· 
Law,· several of them }VOuld be not only 'defeated but woul~ cation· caused ·by holding authority." I • . • 

·. forfeie their depositfi'i The life, of the~e :inembet:S as repre- · · The slxth .objection of th& ground of procedure is that tbe 
. tentatives of' tlie 'People has been. abn?r~ally., ·prolonged legislation 0~ tlie · Hindu Code Po.r~ I Intestat-e succession 
by the Gover;nor~General by repe~t7dly g~vmg,them oxygen is a piecemeal objection of the most dangerous type. lt 
as. state~ already. ['heir views.'on· the ·.present question . should.have proceeded to deal with the law r~Jating to joint 
would be as much out of date· as the .v1ews ?f men, t\~o·. family property. ·The Hindu Women's Rights to P~operty 
hundred years or three hundred years old, ·still k~pt al1v~ Acts of 1987 and 1938 openly decll¥'ed t~at the he1rs to 
fo: a· parti~ular.ptirpose.·. W.ha~ever·Ieg!ll necess1ty ,m~y, th~' separated or self-acquired property were the'same ns 
eJ:tst so far. a:s the Govern,ment 1s .concen1ed for not .d1s-. those of the joint coparcenery property. The Scbcdu.le 
~?lving 'boththe Council of f:)tate .and the C~ntra~ Legisla- shows th(\t the ilbove . .A:cts would ~e repealed to the ex~ent. 
t1ve Assembly, the. Gove=;nent.1s npt entitled to . ~ke_ · of•separate or self.acquired property, but WQuld continue 
adva.utage •of that procedilre for the purpose of hnposmg to govern· tlie devolution of 'joint property, which 'Would
on .th~· Hiriclus ·this ·a)leged Hin~u Code, th? exoplanl\tory . d~>olvE!l on the heirs specified for separate or self·acqui· 
notes on which openly state that they follow Mahomedun.; red properl;y. The lMislature should hav11 stated here 
law, Christian·law, the law of, the. wqrld and what not. what is tQ·be the rule 

0
of devolution of joint property. Sir 

PROCBDtTRAT,· OBJECTION .POSTPONEMENT OF Sultan Ahmed stnted in his introductory speech on· th~ 
THE, QUESTION OF CODIFICATION UNTIL. THE :24th of March 1948 that the Hindu \fomen's Rights . to 
FEDERAL,.· :f,.EGISLATURE. COMES . INTO EXIS· Properyy Acts were found to be defect1ve and wholly un• 
TENCE:"'- · ' . workable and that lawyers and courts ,were baffled at ~he 
1 !n'-order to av9ide the. conflicts of Laws· caused by the proper ·intei'Pretatfon to be put on. the se~nd tllld th1rd 
passing of the l{indu Code, it is necessary to post'(lone the se'tltions of the Act .. Now a better. subs~1tute has ' been 
question of codification of Hindu Law until the Federal founq for the devolut10o o! self·acqt~J~d separate pr?perty. 

·,Legislature comes into. existence. ' , , Why· it is not, made apphcable to l.omt p~p~rty '· JB not 
· I · . , · · . . · stated,· The previous .Acts dealt, 1ropo.rttnlly mth ~hP 

PROCEDURATJ OBJEfTfON CO:NFLICTS OF LAWS devolution of both ioint property as well as separate ancl 
. !l'HROUGHOUT, INDrf' CREATED BY THE :HINDU self-acquired. property and could not· be sti~~tised as·. 
CPDE WHICH WOULD BE IN CONFLICT WIT:ij piecemealle!!islation on the subject of devolutiOn. It M!l 
PROVINCIAl, LEGJSTJATION AND WOULD. NOT BE '•he very easitv presumed that. the mles of suCiltRsion pro
ALSO ENFORCEABLE IN STATES:-,,; . .. · ' vided 'he•·e ,;ould be im,mediately applied oo the· joint 

In a· case decided by the Bombay High Court and ~-. family propt~rty1 This is .one rens.on why the devolu-· 
ported in the Bombay Law Report. some years ago, 1t., tion of joint property, sell-acqUired property . nnd 
Was held iti the case of a :than who. held property in the · S'epurate propett,y should ,he tackled. at. once and not pleCt'
J3ombay ·Presidency as well as in the Baroda. State, tna.ti meal. ·Thei:e is another point also. The present bill hus 
thoug~ his wife ceased to be .Iii& wi!e in' Baroda • State, not only f:ouched the Ia.~ of joi~t pr~perty at a tillangcnt: 
where the courts granted ·a divorce m accordtlllce mth the but has pterced through 1t by proVJdtnl{ ~ wrong ustrn 

. provision .for divorce available in that State, she continued {ion of he~t2ble property 1.vl1ich i.s definerlm. sub·clause (?) 
to be his wife in thE! Bo111bay. Presidency. The powers of of sJ)b·clause 1 of clause (2), al)d -also .la:VJng down m . 
modern States, whe~her thev. ore ruled by the British or. clause 7 (b) that joint son and a reumted .~on wo1~ld 
bv the Hmcln 'Princes, is limited. : Their laws. nre not bind- succeed along with a. separated ~on.. . T?ere IB a thml 
blg ·beyond· their ·territOries. On account of the Hindu point to be considered in th1s connection. In the 
COde. being .applicable .to British India on!~ a,nd. th~t.i~ Explanat<Jry Note reliance' is openly, 'PI~cc:l on the 
in matters of non-agnc~ltural property, 1ts · proVIsions · analogy of Mahommedan !Jaw, and the Chl'lstian la~ nnd 
would not be able to.~iieci the property of tbEl people·who tbe P.arsi law (with respect to women).: Th~ next. mstnl· 
Own. alir!culturallan,d or who live in the States, .wbnt~er: ment·of'the Hindu ()ode.may p~eed ?n this bal!IR ancl 

. mav· be the nature of their estafe', It is .. therefore nece9- 11bolish the son's vested mterest m tb~ ancestral Pl?lle~ 
sa~ to wait until the Federal Legislature comes . into It is therefore verv necessary that p1ecemeal lel'l!9la.?on · 

. existence. . . . . - regaroing the' devolution of 'sepata~e and self-acqull'C!d' 
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'126 .! • ' • • .•, ~ ·. · · . '' · :·. . i ·ion mad~ coheirs, the sons share ·being d(!ublfi of~e share.ot 

· · rty should be considered alon~\ WI~· ~~e legts ~ . the ilaughter. To JUstify this cluuse, a great mtel,ectual 
~:rding the devolution ~ the inte~est ~ JOm:e!ciop t:~ : ~ffort has been m~de ~ tae explanato~. ~ote to ~how -tha~. 
If the Government. refuse to pl~~e It~. bill, r wftt Lhe • this innovation is JUStified by the prOVISIOns of liindu LSIV 
devolution of joint· property fgr lliscusslon. a ong b · and sacred texts are tortured for justifying these"·provJSiollS . 

. present bill, the present ,bill ~ho~d P~ reJecte!~;~ e,:~ .Hut the Uovern~en~ of India should re'wember the saying 
_ a most· dangerous piec~ of leg~sla:.1?no, un~~ppo y the :Francis Bll(Jon, to the effect: that .a .bad man becomes . 

straight-forward cCJnd~ct. . 1 ,. • I . . worse, if he prete~ds .to be t! s~mt.!md 1t should retus~ to 
· · ·, ' · · ·u cl his share of the !end'its help to· th1s piece oll~gisl\ltlOn. ln.a cus.e .dectded 

A coparcener, .wh~ executes a'h&· will is in operation, by the Privy C~uncil, Rnmcbundr~. 1\Iartaml \\ atker V8 •. 

JOint property, dies mtestat:£ as d 1 'th the 'divoMion Vinayek V~nkatesh Kothekal', Jn~tad Law Reports, CaJ. 
The Legislature .should ther ore e~ ~1 

· · · cutta series •.. volume 42 page 384, it ·w!ls, observed,· "The-
of the:intere.llts of a coparcener~ this time. . :Hindu La'il( contains its owll prii'ICiples o; exposition, unrl 

' . ·t t · t to be noticed in this coooection questions'arising under i.t cminot be determiMd on ·abstract . 
. Another ~po: an Jt:. made afterwards· to extend the ~reasoning, or on 'analogies bo!TOwed fr6m other syslit)ms qf. 
is that an e forth wo 1 fe 'mheritance laid· down in this ' faw · but must depend for their decision on the rules and 
application o e ru e 0 

· d · ' · · ed b ·t I · d · ' · d . li d 1 t' f the interests of a coparcener an , doctrmes enumcn.t y 1 sown a.w·g1vers an 1ecogmse . 
bill to t e evo u ton ° ·to see whether the provisions of expounders". Thi$ principle applies to the. reforming of . 

· it .is b~il?leref~re ~:~i:~:~r applicn.tioli to the devolution. of Hindu Law alsp. · .Tb: A~glo-Mnhomed.~n-hyhricl 'r~tlee 'li 
~~ are sut 

11 
, • · · ' . inheritance are embothed •m c.lanse 5--:-Clnss I, entry one 

101~t property. . . ·and ·as th~ principal' heirs are aff11ot.ed by -t!:lis olauR\\, the 
The Hon'ble Bii: Sultan Ahmed, in bis ~troductory entire code should b!l reiected. This :co1e idike a'1_egal 

h on the 24th March 1948, after refernng ~o the . mule, 1 whi()b has no pride of ancestry_ and no, hope of 
;:e:u Womel~'s Righ,ts to Pro11erty Acts of 1937 and' 1938 posterity. lt is the d1ity of every Hin~u •to prevent its 
as being defe~tive .and wholly unworkable ~ade refere~ce, entry in the statute book., 
to. \even bills which were introduced by var.lous persnons for · PROC.c.DU±tAL · OBJECTION ...... BIIrL ·DESTROYS 
ame'nding the law ,9£ inheritance.• One of\the~e btls w~s . WbM.I!JN'S l:U(lHT THROUGH l:IUME EDuCATED 
"tru; Hindu Women's' Rights•'to Prop~rty ~en~ment ~til HINDU WOMEN ERRONEOUSLY SUPPORTING THIS .. 
by Dr. G. V. Deshmukh and M.r. Katlssh Biharilal, whi?h lULL WHICH THEY. l:l!iOUL:P HAVE CONDEMN· 
proposed to· give retrospective .effect ·~O .the Act of 19:37. ED;_:. • . · 
from 26th.Sel!Jtember 1989. ·In pther ~ords, th~ estate Ill· . . " • , ... 

herited by :p.ebple in accordance with .the law in force trom . ~orne educateJ :ijin~ u ~ women hu.ve., erroneously sup· 
· 20th. Septembe~;o 1985 to 1987 was to· be taken away from ported this liill, wh1eh they. ~ijould have .. condemned. 
· those heir~ and delivereti to other h~irs which were men: · '£here is a good deal of propaganda, going·?~ m fa~our of 

tioned in .the Act o~ 1937. The other six ~ills · are well. this B~l. · 1'bey s~oui~ remember that ~~d101~es are bot ijO 
· knowh to tlte members o~ the· Select Co~ttee ·~ttd so':lle efticuc!Ous as their· ~~dvru:t1sements. , lhe r1ghbs of, th.e 
of \hem are :referred to ·Ill. the' note whlle ·deahng · ·With widows of' the· GotraJ·Sapmdas are· completely deotroyo~, 

. clause 13 under the !leading "Epidemic of'refonrt". rrhe r.on.riwture reflection, b;t the Hit)du L11w Committed .. ~his 
· law of the Rishis remained stable for'four thousand years committee has been cotnpletely crushed by the great wetght : 
··during the courSe of. which· the Hindu Law ·has been evol- of Mah6medau and· European j1n·ists in: . the ·entire world. 

ved and perfected .. But since 1937, nobody knows whut 'l'his J?ill ha~ raised the status of the son's daughter;in-law 
would happen to it;. .Even. those ·who voted for the .>Actrs to that of a.murderer aml .hus prevented her from .succeed· 
'of 1987 and 1988 might have no idea that tlleir work was · ing to her gran~ father-in-iaw's Jll'Operty even if. there is no 
·to be repealed by a bigger monster to be hom only four other heir .and the prope~ty is going to lapse by .escheat t<> 
years afte~ards, that is 'in 1941-42. Tl(e provisi?n _fu; the· B~itish Government, who is !llaqe a near~:. heir th.an. 
giving retrOspective Qperation to th·e new rules of mhen· her to succeed to the .estate. ·But ':there· IS a thtrd · 
tance and otlier provisions in other bills and the possibiliby point also. . Th(l.re . is· no ·equality of \-ights between · 
of .some more bills on the point have made· the posjtion of men and 'women in· thiij Bill, 'though the edudated ·. · 
Hindu J .. aw as llllstnble as that of Sind Ministry.: N6 body . women are regaled wifu stories nbout the 'sntpe.. Brother 
knows 'what is going,to happen·tomorrow. Perhaps<Hindu' and .sister do .not inhe.rit .as coheirs. Brother's son, and. 
Law .mfght. be' ·murdered. In these·· circumstances, tLe .. slater's son do not inherit as. coheirs.. The false liopes. 
British Government should' provide a rest cure for the· raised in their minds have not 'materialised. ·If these · 
treatment of th~ refomlers of Hindu. Law and tell them.. to educated w'om~n get an· lJccaslon, to rjjad this note. th~y 
wait until the next electiohs and get themselves elected , would come to tlie ·conclusion that the Government of India · 
on the ticket of reforming H'milu Law and then pr?eeed to proposes to d!lptive t)lem of 'silver thl!y possess by givi~~ 
anglicise or mahomedianise it .or do anything 'IVhteh they_ them German silver of. equal wei!(ht .. The women of .Ind1s 
like. , · ·. : · · . · . ·· ' have condemned this aspect of the Bill in their recent con· 

ference at Bo,mbay iri April'1944. Let'us wait IIDd see. · 
The p~cedural obj~ction is on ~h~ ground. ~f th$ Angi~- 'lrhe question whether i.t iii exrpediept to amend or codify • · 

Mahomedan ancestry of' the vanous proVISIOns of ~hiS in successive staaes,. the whole of the Rindu Law as sta,ted 
alleged hindu Code. ''By thliir ancestors\ y~u know the~ in the preamble~> or nQt and 'whethel' it should remain un· ' 
weir'. Tliia is an lndum sayipg. 5~1lestton 16 of the amended and. un-codifted lik~ the Bm'lllese-Buddhist law ot 
questionaire issued by the Hindu Law Committe~· ~Pe?lY · Chinese-Buddhist law or ·ceylonese-Buddhist hiw or the 
asked the· Hindu'public to state whether the pro~ISIOUS 9f Mnhomeann !Jaw is. 8 question,' which AAOllld .be ileeided 
Indian Succession Act. shou.ld ~ot be made applicable ·to not by a bare majol'ity of votes in ~he legislature but there 

·them with a slight mo<¥cntiOn ~~ t~e case of. a.. person who .·must be a substantial mniority of Hirldu,votes on the poin.t .. 
has got on~ or mo~e w1ve~a. cpntmg~ncy wh1ch wa~ not The Mabomedan and Christian votes should be excluded 'lll 
provided in the Indian ,succession ~et. I answer~d th1s by accordance with the convention refel"ttd to in other. p~ 
stating tha.t to. do so w~u!d b~ basmg the new ht~du Law · o~ this note. The basic .principle' governing such cases Ill 

1 on pert~ersaty IJI' ea:cesa~. , Ill MahaQharata Sabhaparya, the greatest good of .the greatest number. And this c.an · 
Adhyaan 81, shloka 11 . (to ~e found. at page 129 of. t~e be secure only I by t.he vo~es of the substantial majority o~ 
edition published by the Ch1trashala fress. Poona) .1t; IS the Hindu members·for whoin seats are provide-! in th~ 
stated "Time does. not \llllash any~ody's br~ms .by s~g ~Houses of the )e~slature. If some. Hindu members remain 
a cudgel. •The evil force of the ~e con_siSt~. Ill this .. n absent, the maioritv of the vot.as of the person~ nre~ent 
make>~ one see only ti\:e perverse, s1de. of thmgs · Bull per- should Le a substantial maiOriW. · Thi~ suh~tantial maiO· 
versity has trumbled. References are now openly m~de rltv mav be Jhett .at '7n p~r ~Pnt of t.he Rinihi. Votes A\1 · 

in the explanatory Note to the Mahomedan law fo~ justify •. oelculatPI{ Rhove on ·the analn!?V o(the changeR in the 
in,:fth., vnrinns intl~vllt!on~ moile in th~ ,RiQdu Law. ~hll · conRtitutional Act>'! ~or which thnLmnioritv is rel(!lrdPd fu. 
result of the combmat10n qf the proVISi6ns of tbe Ind1an be ~s~entifll. . From th" vMr l!lllfl 8 ~roerilTa wnffare 'fr11s 
Sneeession Act 'and the Mahomedan. Law is seen .in clause been Wf\!\'ed bv~ some :ffind11 ~ember$ atrainst ~he . 'Pindu . 
5, class ~. entry I, where the son, widow and daughter are Law and in order to have stabilit'l" of law whether it is the 

' ,. - ' ; ... '' , .. , ' ' ' . 
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orthodox .l::l.iudu Law, or .~he reformed l:liudu Law: thll 1 

.above-mentioned ,safeguard is neoeasary. . This safeguard genera ly despised by IJ.Jose who never- had lt. The Uo\"eru· 
should be·adopteq by the Proviucial Legi..;latures also, wheu rnent 01 .lndt~ shoutd frankly ~tute ita proposul about the 
they WO!Jld be ca!led upon to · prepure 11 legislutiou destruction of joint property, if it hu uny. 1! il hus none, 
sin:lllur . lll that of the . Hind'\1 . Code for a clause to tha~ . effect shoutd bEl embodied in this Bill. 
the de~.OMion .'of the agricultural '· property WANTON REVERSAL OF ESTABLltiHEJ) lWLES 
in .. the ·· PI"?Vinces. · The'. met.hod ·of creatiug OF ~W ONJil. M4JN CHAUACTb:!U~TlC 01<' T.tiE 
flus safeguarclij. that a..convent!on to the above-mentioned BII,.L.':""" . . . . . 

· efiec~·muy be estublished.lly the members of the Legi,;Ja. • ,A curcful scrutiny ~f lhe Bill, called the Hiudu Code, 
ture. Another ~et~o~ ts that the GovP;JOr G:ene:al of l:'urt 1 (lnt~_stute, succ~~sion), ufter peruslllg it £1,,,11 ita pre· 
India should not gtve hts consent j;o .any B•Jl whtch ts not amble to Hie. schedule of repealli, reveuh; thu~ w11ntou 
passed by the Sllbstantial majority referred, to above .. It , revt~rsal of ~stublished l'l;lles of law i.tl one rnuiu churuoteris· 
.may be noti~ed that In tbe history 'of the growth of Hiudu tic of the llill. l'he numerous points o! luw,' 11hich have 
· Law during the past five tho1,1snnd yea!s .the calamity of ~een ~ettled by the decisions .of IJ.Je Privy Cbuncil uf~r. 
·the nature cr~,~ated by the Hiuclu Code never arose,. As ·mcurnng a. good deal of expenditure by the litigant& iu this 
. new diseases' require nE!W remedies, the above-mentionl!rl country, as well as those pointll on which there has been 
sugg~stion bas been ·made. -A reference· to the majority co~sensus of oplnion iu this country for centuries pust bu• 
required. for important constitutional changes is &tated in wh~ch ~re upset by the Bill wollld be discussl'd in unothe'\ 
the sequel. · . . . , · · a.rt~ele in detail:,, This article. contaips the examination of 

• Const·itutions of various countries lav down the procedurl' the new rule of jnhel'itance stuted in ·this llill, from only 
'for effecting a 'chRmre in the .constitution itse'f and fnrther one point of view, that is, t4e substitution of n uniform 
lay tlown the nuniber of votes required for effecting that ~ule of inheritance for a\1 the Hiudus' iu B~itish India. 
change. For exnmple Article 5 of the_ Constitution of tie Ill li~u of the old rule,, iu' which divergence takes pl11ces in 
United Stilfes-of America'lays :dtlwn that amendlll-ents. 'to· the list of heirs ,only uftet the brotlmr's son, arrd not eurlier. 
the co'nsti'.ution shall be. valid to•all intents\apd purposes', EXTENT: OF' AGREEMEXT A:\IO~Gf\T ALL 

. if ratified by the legislatures of t.b.ree-fourths of the ~e~l SCHOOLS OF LAW:-
states. (See Shivarao's Seleet Constitutions of the Worlcl, · 1'here are two .muin schools of la;v known as JJayabhn••a 
~age 672). Similarly 'Ar~i;le 102 of the Turkish ~ons~itu-. and Mitukshnra school. The Bombay school is 11 brunch ~f 
t1on l_ays dow~ a~ fo}lows · ~endments to or modtfi~ation! , the Mitakshttra school from which it differs on three points, 
of t~L; Const.ttutton may be made onl;v upon t~e,fol owln, · (a) allowing daughters in the tamily, for example, son's 
eondit10ns .. TM proposal to amend must b~ stgned by at daughter, brother's daughter etc., a right of inheritance, 
least one-thtrd of the total ~~tmber of deP_utres, The pro· ,which is denied to them iri other parts of India, (b) allowing 
posed. \\mend~ent ~ust be t~ereafter d_tscussed by. the them lUl absolute estate but denying the absolute estate to 
assembly and ad?pted by. :vote of two-~htrds of the Mal_ a widow, because she would, by mischievous exefCise of the 
nui?ber ·of de.~uhes. . N? propo~al. to alter or amend right, des.troy the chance of successiou of the daughter and 
Arttcle 1 of .thts Consh~utton, speciiymg t~at the form of daughter's son,· and would' not forfeit her right. on re· 
goverm~en_t .ts a Rep~bhc, shall qe fl_nter£atn~d. (See .th<> marriage, and (c)' allowing the widows or Go~rajsapihdtl& 
~ppe?dtx. tn _Toy~ bee s 'Purkey. (1920 1, where. ~he .,con~tit~~ to in\terit-a right denied to these women not only in other 
tion ~s !pyen. ¢t may1 be. notl()ed that. Artte. e "' of t 1• parts of India but by all the·people in the world, inclmling • 

. con~tttutwn. _whtch. r;ame .mto }orce o'?- .the 20th of A~~tl the civilised ones. The difference between the Dayabbagn 
1924 J,md wh1ch provtded that the reltgton of the Turktsh and Mitakshar6 school 'arises on account of· the meanin" 
.sta~e i& Islam'' . was repeale~ in the,. Gran~ National .attoped to the. word sapinda. In' Mnnusmriti i~ is state,} 
Ass~m~ly of T~r]!:ey ~y nn unanzmous vote 111 Annll928 (a' iu various places "He should offer the pinda and take the' 

.stated m Luke .s Makmg of Mqclern. Turkey (_19~6), 'PP· ~95- . property",. According to Da~abhagn aud whose nuthor waR 
218. The . nm~ndm~nt or 'Coilt~catton of F,mdu ~a"' 18 n .. · alive in the eleventh century of the Christian era, as stated 
rnnt~)'. ";htch IS us ~mportant as the amon~m~nt of th('\ iu the Full Bench·judgrnent 1>f the Calcutta High Court, the 
con~t1tutto!i. of. a co~~nt;Y and these Questions ,cannot be word sapinda means a ball of rice otl~red to the ancestors 
dec1detl by a. bare mntor1ty as stated a'b.ove. . at the time of Shraaddha as contPmplnted by Mnnu and 

, A. 'RED! SUBMARINE ,LAUI;CHED . WT'TIH · 'I'RE . ~herefore if a Bengal Hindu who is governed ~y the 
BLESSINGS OF DR .. JAYAKAR FOR DFSTROYIN'G rules stattd in the Dayabhngn die~, leaving 
THE RIGHTS OF THE SON IN A~CESTRAL PRO· behiud him a daughter's daughter's son or dnughtet's ~on's 
PERTY :- : 1 ·, , ' ·. · . · son,. neither of them succeed to his· property, u both of 

I have att.acl)ed herewith a· pamp~let :on: th~ /::C~~nl them -do not offer a pinda to lrim. , but if be dies lenv!ng 
rig4ts of Hindu Women." by Mr. K. B: GaJe,ndragadknr behind a son's son's son, and a' son's daughter's son, both 
with a foreword hy. the Right 'Honourable Dr, '1· 'R. . of them ure entitled to su'cceed as heirs, though the. son's 
Jayakar, Privy Councillor, priced at ·~ .a'flnas a~d pub, son's son has got a prefetential right. · .Accordin~ to the 
lished i1,1 1942 by the . Institute <Jf .Soalology, ~1rgaum, Mitakshara school, including the :IIIayookha school referred 
Bdmbny, At ·page· 26 . of this pamohlet, it. is'· stated n to above, all the pe~ons merrtioned. above are entitled to 
specific· rule must be .. embodied in the Hindu Code itself succeed, though the 'son's son's son excludes the t~thel'll oo 
that the son does no£ get a right fu the· ancestrul pr,pertr , the ground of his preferential right, This is due to the fad 
by birth. ·The Rnu Committee itself stated that "Defecli~ that the Miitakshura' and MayQOkha school interpret Pinaa: 
of ilhe kin~ (pointed out ns. e~sting in ~he ?I d. ~mend~nf.'(, . in the, sense of 'a boqy' a~d therefore, sapinda as ,a ~l~d : 
Acts) are inevitable . in ptecemeal le!(jslatlon effectmg relation. Though there 1S thus a differe~ee of op1mon · 
funilamental changes in Hindu Law. The only Mfe cout'S~ between the tl'l'o schOols, the.same set o~ betl'll st~cceed up · 
is not to make. anv fundamental, changes b:v brief isolated tQ a certain' point, in both the schools, ns pointed out by 
A?t.q. I£1 fuqdamental chaMes have fu be made,~ it i~ the Privy 'Council in 5 Bom. 110 (~21), These nre the (!) 
Wisest 'to survev the. whole field and enacb a C?de, tf n~t , wid!)w, J2) daughter, (8) daug~ter s son (41 parentAl, (;1) 

of tbe.\\·ho\e. Hindu Law, at,leaet oi tpqse branches of Jt. brother, 'and (6) brother,son, m the ord.er enomeraU:d, m 
which are necessarilv affected bv the cont.emplatPrl l~oi~. the case of a man, who died sonl~ss, whtch means Without 
ldtion". But ~hir c0mmittee should hnve prorluced n pod•!' leavin~ a son, son's son and a son's so,n:s SOil ~ebind him, 
re·~nrdin!!· ioint fnmil;v, as it is materially affected by the The differences, :~rises nfter the brothers son m the .hvo_ 
lntes£nte Succession ,:Bill. Anothe~ pain~ of greater i!n· schools. · ' . 
Mrtnnce js that the n;ublie would have been aware whether DIFFICULTY OF 'RF.CONCIUNG THE DAYA· 
tbP Government of India i~ goinll' to. sanction t.he wild-cat 'BRAGA AND THE }.ofiTAKSRARA FOR FfA VflorG A. ' 
schemes:· which are openly preac'ifed for examp1.e, in \he· COMMON -nutE OF INRElUTANCE AS GREAT AS 
pamnblef attached 'herewith. This straie-hti-forward ron!"'e TFIE ·DIFFICULTY OF RECONCILINI1 'IJTE RUT,ES 
'would have given the public ·a clear idea of Rte complet~ OF MAHOMEDAN LAW OF !NHERJTA"SCE AR EX· 
desf:ruction which the Government. of India is goiM to POUNDED BY THE SUNN! Al\"D SmA SCHOOLS OF 
encourage, I have called ·the pamphlet a ''Red' submarino. · LAW:--:; • - • . · , . 
lan:nehl't'l for .dedroving the .riehts. of .the .~o., in art~e•hl Tile difficulty of reconcflmg the. Dayabhaga ·and · the · 
propero/. This righ~ of. the' son in ~nceslira' ·properly iR MitnkAham for the p~1rpose of h!lvtng a oommon ro]e of 

" ) 
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;.nheritat•ce is 116 great as th~ diili~ulty of reconciling the, scout, who was 'told· to do .a good act ev;,ti ~ay;· 'und there. 
rules of .Mahomedan Law of Ul~erituuce as· expounde4· by fore gave. u-canury ·to a cat, the blli· desH·oyeu ~hut very 
jurista of the Bunni and Shia scboola of Jaw.~ ;About th,e part ot the rulll of inlieritauce which wus ob~.fecl throughout 

., ·Komnic sharel(S, there is no dispute, between the two all partt; of lndia:-a rule of.·i!Jheritance ·Whicl;i existed for 
schools, as there Is no dispute between the :yayubha~a an? ~he.Just .two thous~nd years since ~he time ~;£ YaJnawalkva 
the Mitukshuru. schools ~f Jaw, sQ far ~F, the rules of mhen. _The rule ~~llowing .~daughter, (,luug~!er's sc.n, parents,· b·ro: 
talice from the \lidow to the brothers s,Qn are C(lncerned. ther, ~nd brothers son .to. succeed m the -.r<ler· mentioned 
After the brother's son, the diRpute' about, the meaning •Qf IICCordmg to all the school&, hits been now superseded by-a 
the word sapinda urises, the Mitakshara int~cyreting_ it ~!') · : ne.w set of he};~ described below in 'clou~e (5) of the Hill . 

. meuil, ll blood-relation, ,and the Dayab~ugn u\terpre~mg lt Cl~ss ?-Vndow and desc~ndant-s. tl I • • 

·to m'ean one connected. by funeral oblatmns,. As stated hy (1) "!?ow, son, dnugh.ter! ~on of a·pre·decea~ed son, and 
Sir Henry Sumner Maine (in :early Law an4 Custom page.· . so~1 of u pred~cease.d s.on of a predeceost~il so1'1 ·(the' heirs ill 
116) the rules laid down i~ the ~engal works Dnyabhagn th!R llllti'Y bemg hereii!,nfter referred to ns sin~nl.tnt1CQII9 
and Dayakrama sangraha, d1splay not only a close connec- , h~1rs). · 
tion bet;veen Ance8tor-worship and inheritance, h?t a com· (2) Dn~ghter·~ son. 1; . 
plete depemlence of tbe last upon.·th.e first.. These. rules (8) -S9n s da~ghter.. , . 
are absolutely irreconciht~le with, the' Mitaksharn rules for (4) Daughters daughter. . . . , 
ad jUstin!( the claims of agnntes and <1ognates, !IS th,!) rule~ Class H.-Mother, father ~~~~~ h1s .dese~rld?nt~. 
about the' succession .. of 'esidunries np~ distan~ kindrea aR , (1) Mother. · · 
propounaed by the Shia jurists who mix up the lJPqtes ancl. (2) li'nther. , 

. cognates toget1er; nre irre~oncilnhle with the' r\]les pro,. (3) Brother,; · ' 
1

' : • , • , • , 

pounded· by the Sumii jurist~, 1 according .to whpm all (4) Brother.s ,son. , · . · · .. , . 
~gnntes exclude the coana{es. As it' is imposs;ble to frame People. fLl'l\l mterested mor13 in the order of.jnhe,ritance ot 
a rule of succession I which ,would please, bdj;h the sh;as, and near 'rel~tion~. They ~re. not i!lt~restttd . so. much in the 
the sunnis it is 'impossible to frame a rule of. succession order of mher1t-ance o£ distant relations.. The ~ule, in which 
which wouia be· cheerfully adopted by the Beng[ll .Hinaus' people. have more ii)teres_t, is ;firs~ .des£royed by the Bill 

. mi well nR bv Hinilus in other p11rts ·of India. . . atld th1s rule was obeyed throughout· all parts of India 118 
', · . · . ~ stated nlrendy. · · ' , · 
· · . A siMl>LE ·ILT,USTRATTON :FROM TIDJ RULES . ' .I! u·.rr,Ll'l'X OF · coMPRO.MISE l{EG!l{DING DIS. 

ABOUT MOUlt.NING OBSERVED TN' BFNGAT, · A1ffi TAN,1' .J:LEIRS, •WJ:LEN THE 'COM.I:'A<JT I:>En!BS OE 
OTRER.PARTS OF INDIA. TO SHOW T'R'AT '1'11ER'E SERIES ·AGltEED UPON BETWEEN TJ:J.:E TWO 
CANNOT_ BE ANY 00MP1'tOMISE AS· REGARDS THE SCHOOLS IS DE8.TROYED. BY THE BILL:- ' 
RULES .0~ INRERITA~CE:- . ., , · A~ the compooj; se1·~7s o£ heirs begipning from the widow 

Ill a cas~ .. 'ltamchundra V8. V~uyuk decided by the l'rivy ''to,. the ~roth~r's son IS .compl.ctely supei~eded by. the ·n~y,r 
Council and reported in the Ind1an La1v Heports, Calcutta rule of wherttanoe, the ques~1~.·of efl.ectmg u compromise 
series, volume 42. at pages ~84 und 38;i, it was pointed Ol!t' bet.ween the two ~chools of Ia~ loses all the hnpprtanc&, 

1 that the liJ'.1litUtion of sapinda relationship laid down in .th~ . whmh \\\Ol11l~ ~ave n~tached to 1t, had· the ru)e about the 
Mitukshnra (Achara. Kand)'i.e., thut it ceases u£ter.the 7th comp~ct serle~ of heu·s:been kept in tact. If the Hill cun 

~.j;ncestor on· the father's side and the 5th ancestor' on th~ , cbmm1~· the act of cutting the head of the rule, whether it 
mother's side,. ls noe confined .tc.i' prohibition in respec£ cf allows Its other. ports to ,remain where the:-. were is no~ 11 

marriage, imilUI'ity on account of mournin~ 'tin<l exeqniul matter of much concern. The Hindu l1a1v Committee, 
rites only, but applies also to inheritance.· Therefore the . however, ·speaks of e~e!lting a compromise between the 
difficulty of reconciling the ;Bengal and the uon·Bengal• ·Me~ Dayabhnga and the M1takshara schools. It is stated in the 

. of inheri.tance can he easily illustrated by referring to a case /explan~tory note that the first object, of having a common 
' about the observance of mourning. In iYbnusmriti, Adhaya ~aw .of Intestate succession, .for all Hindus in·. Brltish India, 
· 5, shloka, 83 it is stated 'that . . . . . . 18 proposed, to be secured. b;r. adop.ng for the most part the 

"In the case of the BrahlnanS', .the mourQmg lasts for ten Duyahhaga scheme for near succession and the Mitaksbar3. 

days,- after the lapse of which they become· free from im· scheme fo~ distant ,succeseion-a compromise, .which as will 
purities. In the case of the Khatriyas, it·lasts for twelve ·be clea~ from the memoranda· appended to the· Bill does 
days. 'In the case of the' Vaishyns,' it lasts for fifteen <tn.ys. D? great violence to. either school: ' By "near succes~iori/', 
In the case· of othe shoodras it lusts fim .a<Inonth". ~ . we mean the' compurativel.v near relations o'llliJiilerated in 

This. rule is observe a in Bengal, where the shoodras olause 5 of the ::Bill IUld ~v· "distant successio.n ,.,, we mean 
observe mourning fo.r a·mol.\th .. -But ,in. the case of many th~·.comparat.ively distant ·agnates and connates. not so 
shoodras e.'g., those in thti Central Pro~inces, .Berai: a~d . en:um'lrated'\ . There is'not a'word of expla~ation for justi· 
Bomb,ay ~residency ~he mourning is observed ocly for ten fyi~g ~h.e course· of ubolis~ing 'the principal' part·of.th'e rule 
days, as IS· .the case !lmflngst :Brnhmnns. Now' as tpe of nlhe1ttance. The. al~eged compromise is Ol.\ uni' porta,nt 
Bengal shoodras observe 111ourmng for a month, and' the .~atter~. On the 1mportant mutter,. ·therb 'is ajtooratic 
Maharashtra shoodras .observe uiQurning for ten days, can silence. . :, . . ' . 
anybody strike a mean and propose n, rnle tha.t the Bengal. THE IDljl'DU LA'W COMMITTEE REGARDS THE 

'shoodrai! should pbserve Il:10u~g for 20 days (that is; ~ RUL'ES OJ!' BOTH ,TIIESE· SCHOOLS AS ·EQUALLY 
.days less than usual 30 days) and the Mahilrashtr~ shoodras FALSE AND HAS PROCEEDED TO DES'lJROY THEM 
s?oulll ob~erve mourning for 21) days (thu·t is for un addi- ROOT AND BRANCH-'l'HIS CANNOT BE ALLOWED 
t1onal_penod of ten ~ay~). and th?S bririg ont 9on uniformity?· TO BE DONE:- . . · · · · · . · · . 
Each ~et of. people .have got their .auth~ri~ on the point. . The rul~~ of ,inh~ri~ce. stated in the Bill a~e as different 
.Both ?f them are r1~ht. I£ an un~ornuty: lS sought to be , from the rules of mher1tance propounde,d bv 1lDV school (If 
estabhshe~ by. effectmg a compromise. between them, bot'!! .. Hindu law, .as the rules of'the Swiss Civil Code' which wa! 
of the~ would b~ "Tong. !he same thing happens bv the ad~pbe~ liy t~e ~urks in 1928 (as Sir .. Harry Luke has told 

. a~e!!ed · comproiil!se ~etwee~ D~yabhaga and Mitabhara us Il'l h1s, Mnk~ng ot Mode~ 't'urkey), are different from the 
· wttl-1' regards to the rules of mhentance. . . i , · rules of mher1t!\nce propounded'bv the jurists 6f the Supni 

UNIFORMITY OF TEE HINDU LAW O}' · INHE~I schooL · B~t the Turks were stt:aightforward. . Thougb 
TANCE LAYING DOWN THE HEIRS-FROM· THE. ~here.was umfol'lll. rule of inheritance i~ T11rkey, they thr~~ 

' WIDOW. TO TEE BROTHER'S ,SON DESTROYED BY· .1t
1 

away and op;mly a.c~epted the. Swtss Civil Code in ~~ 
THE BILL:- · · I · , Pace, the Turkish. Mimster Of Law nnd. Justice beinl 

However anxious ~ ~ecure unifol'lllity of' hll~ a. M~ho~,,. ednoBted i~ a ,S~s~ :Unive;sit:l:'; Her~ i~ India, the u~iform 
dan may be, he would not interfere at nll with the Koranic' rul~ ~bo?t l,nh~nta~ce, which~~ a prmclp!ll part of the J:u.le 
sharers, about whotn there is a consensus of op'ni t .of mhentance, ns :well as the·dlver~ent rules of inb~rit:moe 
~11 sc~o~Is of Mahomedsn Law, As stated ;lre~d a~~~ , 85• propounded by th~ tWo sc,ltools. are.destro:v;ed bv llie n.ew 
~~ a Rlmilar concensus of opinion amQPgs~ all Th y, h 

1 
.~1., the nllel<t'd Emdu. Code, wNch, has kPpt. no•b1n~ 

of H!ndn Law rega;r<lin0 ·the hlli"'l UD to n ·Cert ~ ~0 ?0 ~· mdu in. the ;ule of inherita-gce. 'The rdiculous nature ol 
\hat u;, from the widow to the brother'~ son B t 8likn pwnt. ·' tha nomnromtse, ~lle!!'ed to be efi'P.cted in ~hat' parli oi 

• p • u e a new IDndu rule of . b 't h h .. , . · · · · , , , ·m e~ a~ce. w ere t ere . is 1\ drver~nr.l 

' 



. . .,. . . , Ull 

bern'een the two schools, iS illustrated by a 'ca&e, 'which point ubout eicluding au unoh&llte widow from iuhllrltlwcu. 
is referred to.~ th~ seq~el, as if one on all fo~ with the l'lnuse HI of the Bill hu destroyed tlus rule of Hindu Law. 
present case. · Nobody should approve {)f this' Bill on the allrged ~'und 

THE NEW' TABLE OF HEIRS NOT J:USTIFfABLE of 'uniformity, which i~ professes to establish. 
EVEN FROM TH.E POINT OP PRINCIPLES AS CON. . UNll'ORMITY IN. RISHI-MADE HINDU LAW 
OEIVED BY EUROPEAN JUJ;USTS:....:·. . . APPLlCAliLE TO HINDuS l:'l<OM KAJ,At:ul TV 
. Whether the Hindu. rule!!' of inheritance a.re apll~ved. of IMPB.AL AND FROM .KASHMIR TO COMOR!N :-

by European. jurists or 'they are disappr~ved !>f by them' is In this continent of India where e. numerous lnnguagea 
a matter which does not concern the Hmdus at· all, But ur11 llpOkllU by the peoples, whose complexion vuries frotu 
th~ new table of heirs is against elementary principles re~- white to black, there is uniformity of law appli<·able to the 
lating inhe'ritance· aml>n.gst, ~urope'an nations. Bentha~ Hindus, u. like of which is not to b., found in the countdes 
said that as .we exp?ot 1~her1tance from our ances~, o~r in Europe; which i,f'Russiu is excluded, is ns bi11 a> Jndia. 
descendants e~ect mhe~1tance from us. P~ffendo~ ~ h1~ • The few.vqriations that. are found are matters of interpret..•· 
Law of ~atute and N~t1on,has stated the ~ame p~c1ple. tion of baaic principles, ·hut the provisions of u code 1U't.' 
Therefore the estate ~evolves .upo~ the desc~ndants m·.p.re. also liable to be interpreted jn various ways, us would b~ 1 

ference to collaterals. In t~1s Bdl. there 1a no proVISion clenr to anybody who finds it difficult to carry in his hlllld 
for th~ 4th or the l.!t~ 11ognat1c desend~nt of the d.eceas~d. the three '\'olunies of Civil Procedure Code, whioh ·Nngp11r 
It is expected t.)J.at \le W!JUI~·succee.~ If the 29 heirs men- has.the honour to produce. Denling with the usp~ot of 
tioned in the table 1 ar~ ~ot to be fmm~. Mr .. S~t1J:111J:ll uniformit~ brou11ht about b:v Hintlu Law, Me.:vn~. in thf! 
introduced a Bill proVldmg that n son a daughters son, Preface to the first edition of H'mdu Law and Usage pub· 
-son's son's daughter, daughter's son's son, son's dnugh~er's lished in 1878 (this preface is now published at pages V 
de.,ughter, anq daughter's ~aught?r:s ~on sh~U _he entttled .and VI of the pre?ent lOth edition printed in l!l88), ohsel'V· 
to rank hi t.he order of .success1on tmmed~atiely after n _ ed as follows "Hmdu Law has the oldest ·pedi~ee of n.ny 
dauahter'A. da~tf!ht.ers.· These p~rsQns have at le11st much knQwn system of jurisprudence, 'and even now it shows no 
bett:r ri~ht than father's !ather's sister's son, ·or the .signs of decrepitude. At this day i£ governs race~~ of men. 
mother's brothel''s son's.son, who are,exr)ressly name, and extending from Kasbinere to Cape Comorin, who nwee in 
who beirig collateral Bandbus, should not be allow~d .to nothing else ell:cept their submission to it". · 
succeed in il,reference t? the desce~dant Banrdehuos .a~ p~nm~!. . THE LATER.: INVENTION . ABOUT THE NEOES· 
out by the· ~thlras High Cour~ m a case· p rled i. SITY OF UNIFORMTTY OF HINDU LAW ANP·THE 
Indian Law R~port~ M~<l~a.s s~n.es, volume S.S at. page . 11~ UNNECESSARY REPEAL. OF THE MITAKRFT A. R A 
But the ashes of thts Bill have been safely ~ep~sited by ~w AND THE DAYABHAGA SCHOOL,· WHICH WF.RT<l TO 
com~itteo ~n the matters of Jalnuma, where Jts soul n .. BE RtJOGNISED EVEN IN THE CODIFIC4.TION OF 
rests m peace., Th.ese nre onl:v p few sampl!ls of the nu.n;~er. ffiNDU LAW . · · 
ous mistakes to be foimd in .the table ot in'ieritance. . .:-. ·'. . . .--, · , , 

LAID DOwN rN. DAYA~HAGA AS DEAD AS At the end of paragra~h. 16 pf the Hindu Law Com· 
· LAW· OF CALCUTTA·- mittee's Report, ·it .was stated· as follows, "We. do not 
THE ~ORPSES IN THE CITY . . , :' · . . regard the existenc11 of various schools of law in the 'severe.! 

The Committee 1\.a~ destroyed. ~he entire law as !In~ down Province's' of India as an insuperable obstacle to c~difica· · 
. in Dayabhaga. . . The 'law 'laid down in -this'. tl·eattse bj~ · tion. Codification does. not necessarily mel\n. the' abolition 
·J~emotyavaahana w)lo' w~s aliv~ i~ ~e year lOiJ:J of -~h~ · of the. Schools; the ai~·~h~uld be,,uniformity w~ere poss!ble • 
Ghristit)n ;Era us sta~ed 1~ RaJaUI. ~a~h, Da~ :~· };1t01 . ~nd d1vergen?e w~ere. mev.ItnbJe. The necess.tt;y ,of bnng-. 
Chandra ·Dey a full bench case. 'reported m the Ind1a.n I:aw · lilg about umfor~mtt ~Hindu Law by d~stroymg both the 
~R~ports, Calcut.ta Ser~es Volume 48, 'page 43 at, page 87 rules of success10n ~a1d dpwn ?Y th~ M1tak~hara nnd the, 
· has governed the devolution of property of. the· Ben~al and Dayabhaga schools IS a later mventton, wh1ch took place 
Assani: Hindus· for nearly nine centuries,. It would be as subsequent.to.the signing of the report of the Hindu.Luw, 
dead as the corpses lying in the stre~t~ of Calcutta, on ~=!ttee on the 19~h of June.'1941. Tqe .credit for thi~ 
account of the passing of this allege~ Hindu COde ~re~arecl JI\Ventio~ .goes! bowev~r, to the ~adras Prestdency, .a..law 
by the Hindu Law Committee; wh1ch ha,s stated m J>ara- ·Journalm whiCh publtshed the Vlews of Mr. S. flhnruvnM 
graph 20 page 14 of ,its r~port that Jeemootav~an fiounshed: Iye~ar regarding the •Hindu Law reform. In the Golden 
in the 13th century.of t.be Chri~tian Era amhs not· aware o.f J11bdee number of .the. Ma.Jras J;nw Journal, 1941, p~g<;-' 
the time when he'lived. · '· • · · · . · · , 8-24, his views are publisbea in detail and at page \2 1t tA. 

· . · · · · · · . ~~ . , · 'BY ·'Stat'ed tha~ the legislature slrould lay down only one mode 
THE DEFORi'\IED UNIFORJ.\o~Y ::ii~nG:fmci "of succession and' that ~he rules of inheritance ~l>ould be 

THE ~OD~ WHICH , REPEAL · . . • the .same whether the family is diy;d~d or undividPd·a~.d · 
PL'ES:- ' · ' · . , . . · · ~ ." · ·. ' whether t9e family is ioint or ReJmate. At patte 23. it IS, 

· The Code has produced a deformed \)Diform~ty on :stated .that,such n sinl!'le rule of in·heritance should abrogate 
various' pomts m the Law of iuheritunce. T~e law r~;~~ard- th~ rule of survivofl;hip and th'e vest.>d intPre•t of th son 

· ing the extent of the ngMs of ao.opted son m compeutloa in the,~an<:,estral property bv hirth.' Th's Ma~ras VesuviouA 
. w1~h tile rights of legitimate sons bo,rn Jx>.the adaptor subs~· contains rwmerous ashes and lava for being poured out over 
quent to the adoption vatied from pro~mce to provmce. As the entire sub-continent of !"din., Ati page 8~. Sir V . 

. stated in Mulla's Hindu La.~ page 50J0 and para, 497 the VenlratA~nbl\a Rao ~tated that copnrcenery system should 
~dopted son ·used to get a share,· •whiCh was one-fi.ftl;t, one.· be abolished .. 
fourth, on~·tbird or' one-hal£, ~cording_ to the' law 88 unde~: · TWO CONSTRUCTrVlJ SUGGESTIONS HEGAHD· 

.. stood and enforced in the various provmces. Bu~ the basu~.' 'ING THE TITLE AND "tANGUAGE OJ.o' THE ENACT· 
principle was .~hat th~· share of .t~e f!dopted. sou ought to ~e MENT· AS. THE HINDU CODE IS LIA:BLE TO BE 
less than tlie.sha.re .of ~e leg~timate sqn. Had the b.ill REJECTED . ON THE GROUND THAT IT IS. 

. propos~d tha~ Uhe adopte?.11ou ~hould get. ?ne.fourth, Dr .INC~PABLE OF 'BEJNG TRANSLATED IN INDIAN. 
· one-.third share in competition mth the _le.~1tllll~~ 1.1on,.~y · LANGUAGES so· AS '.1;0 BE UNDERSTOp,D BY THE 
striking. 8 golden mean between t~e .extremes :while retail\· PEOPLE:- . • . · . 
ing the ,principle that his share would be always less than · In paragraph 38 of th11 report ·of tbe Hindu Llw 
that of the legitimate son, the proposal would have h.e~n . Committee it was .stated that "the contemplated code 
approved oh the ground of unif~rmi~Y·. But t~e Code gxns shall be simple in its language, cap11ble ?f being ~n.alated 
8 share to the adopted son;. which 1s equal to the share of : into. the · vernaeulars and made a.ccesAble to all . Th··· 
the legitimate son. 'This cannot b~ acc~pted ~~ .~ r:asou- , Hindu Code, is n?t a Code, of this. type. · From the begin· 
:~hie ·proposal, on the ground of unlf011Dtty, as 1t ·IS mco~- · ning to the end 1t deals WJtb forel!m vocabulary and IWme 
sititent with the basic notion.s of the Riudus on the poil•t., 

1
of the sections are so bBdly wo~ed that many persons 

The · simultaneous succession. of variou11 heirs is nuoth<>r would, find it difficult to understand the code even in 
instance of the type of ·deformed uniformity, which the English 'language. Tbe sections 8 and 9 of the .Code mny. 
coil,e is going fu enforce. The' co~e bas destroyed the be referred to in thia connection. Moreover thp idoos 
provisions. of H'mdu Law: on the points', on !l'hicb its given eftect ~ in the. Cod~ are foreign to the Hi~dns. 
provisions have been. uniform .throughout India. e.g., on the Instead ?f bet~g a shght departure from ~he establtshed . 

. ', '· :, I . . /. 
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. · · . . . · '- . . · CODE TO A PEIUOD OF. ONE YEAR AFTER TB! 

no~ons about the rules of. inherd;ance prevailin~ am~~~! NEW' ELECTIONS ARE HELD IN THI.S. COUNTRY:
the'Hindus, :there ·is a 8Jne~althiholoc~~$;hi;~eis pro- . It is. stated in this clause that th1,1 •Hindu Code shall 
:Code' itself IS 11-n absur 1t.Y •· 8 th-Ql U ua e a disease come into force Oil 'the 1st day .of January 194_6. J.n 
nounced as <hl;r denotes 111 Ma~a t ~a gew g the' Hindu South Afr·ica elections are taking place nqw. It is l'eason
oalled \t~ucoderma.. Fromf ohe ~ome to IDndu Law and able to expect that el~ctions would soon take place. in 
Code is really a ~sea~e o t. at ~rded .. with . retrulsion. India. H\lt assuming thut they . do' not ta~e in . the near 

1 therJJfore the . Hinh. Oo?e Is ,reg d th ame of the future· on account· of the · troubled atmosphere in this 
One constr).lctive suggesti~n r ~g~r s k ~. n that this country, it .is· all the more desirabl~ that the OP!ll&tion of 
ena.?tment, which I . am· 1~c me as V ~va~ 1~a-Sootra o'l .this Act should be postP,oned to ~·date, which may e. year 
enactmell,t sho~t ~e ~s~tbe~ ti- Y th/former deals. after the new elections would take place.. If the new 
tlie, annlol!_< ·:a e . r ya- 00 a, a~t've 

8 
estion. is 1 •members do i:tot bring a bill to' repee.l the Hindu Code, 

. with legal ;pomts. Ab~t~~ tnstr~\1 • den~~ iPtestute during, that period, : of one yee.r, it would automatically 
that th: worTdhDaSaya ~~~~ ht·as:oy:g~y s~ould be now used . come into Ioree on 'lhat dny. . • , • 
suecesswn. e ans".n ~ P . ' , . ·. : : · . • · · • 

·in the Code to the full extent possible, so that the B'.\lld.u CLAUS:i!l 1 SUB-CLAUSE B-GONDS AND OTHER 
' public ma.y. get. e.n impression that the . ~n!lftme~t · 18 · PEOPLE· • DESCRIBED _-ABORIGINE~ TO 'BE 
· really the work of. !If translator of a Sansknt m:eatJse e.l- GOVEP.~ED BY HINDU LAW:-' · 

mdy existing on .the subject. ,As the. matters stnng · ~t · It is n'~cessary to provide that Goi:tds and; other P!lople 
· · pre$ent, the fo!m as well as the. sub~tan~e ·of the Co fie 1~ described ,!1$ aborigines are govE!l'n~d 'by Hindu ~~· The 

such that .the .ffindus W~llld re1ect tt e1~her .on the . l'Bu cases about the law to be. applied to the . inlierita'nee 
ground or .1he second ground or oti · both the ,groun.ds, as. amongst the Gonds' arise often in this· province. Jn one 
regards the, title this ene.ctment may .be· ce.lled Vye.ve.ha- · of the recent cases it was hefd the.t slight e:vidence. would 
ararSootre. De.ayabhaaga-p'rnl;a.r!lnah!. · be required to show that, the Gonds. have adopted the 

. 'ooLARTTY OF THE DESCRIPTION OF HI;NDU. Hindu Law in ·the'matt.er ofinheri~n:ce. Hut it is ue~· 
S E Pi\.Jh I INTESTATE $UCCESSION ·WI~H sary .to adquce such .eVIdence. This 1s an erroneous )'leW 

, ~~~T OF THE' GOVERNMENT OF INDIA: ACT OF . o~ ~he law and requrres to be rep9u!ed J?y exp~essly P.roi 
• WHIC;H CONTAINS FEDERAL PROViSIONS:-; v1dmg ~t the ~onds ~re governe~ by the Hmdu Law, 
J935, . . ·. : .. . . .

11
. . fue · because If no evidence 1s tendered . m the· cases of ·Gonds 

~" Hin~u ,Cod\! IS an amb1t1~us. t1tle li,k~ .WI I&m to show thnt they have 
1
addpted the Hindu Law, or if'a 

: · Conquerer. ).f all other subJects besld~s lntest~te su~es· judge refuses to believe such evidence,- whljn it is tender
sioner would be· dealt out by· the. l.~gtsl~\\re .1° ~l.mous ed th~ provisions of In dial! Succession' Act are made 
inste.lments, th~ ti~e Hindu ~uc.~eSSIOD:' &:t. can ~ re·. applicable. to the case. The. Goods have ~een living here 
p~ed1 li!J:d th1~ p1ece of legislatioD, can be cons~hd~1d ·for thousands of ye;us before the .British came here and 
With other Acts and the. w~ole ~e.y then ~e ce.lle~trH~u enacted the Indian Succession Act first in 1865.. They 
Code. But from the way m. whtch the. ·Hindu Comt~~~t 6 were hot governed by these provisions !it any tlme. They. 
has three.ten~d to .do th~ work . e.~~ .W1P& ~ut .the Hmdu . can not be governed by these· pro,visions. Yet· the · are 
Law, ~ere IS no ~me~1e.te ~ossibihty of other parts of govern~d by these provisions.- One ot the' cases which _has 
the. Hindu. Law brmg de?lt wtth, e.nd. even. liD astrol~ger acquired some ·notoristy on 1 t'he :ground of_ the applice.tion 
would be unab~e to mentiOn t~e yee.r m w~Ich the ~nd\1 of Indiall Succession Act to· the· case o£1 Gonds, is the.t 
Coge would be complete, as ~~ the c~se with the !eder~ which ·m-ose 'm ~he Hoshangabad:District and is known ·as 
pe.rt of the G'over~ent o£ Ind~a, It 1S bet~er to gm~ this. th~· Rani Mira Moti's.case. Gond is •a Sanskrit: word, 
bill the modest title. of the H1ndu SuccessiOn Aqt. which according to ~~)T denotes ·a man 'of lower caste: 

. , CLAUSE (1)-BiNDU. CODE, PAJl'T 1-IN:TESTATE San~krit Eriglish'_l)lfctio?liries ~tate that the term is 
. SUCCEiSION_:_BAD ON ACOOUN'f, OF ~OT-INCLUD- apphed to t~~ountatne~rs m the V1dhya range. Before· the 

' ING THE PROVISIONS ABOUT THE DEWLUTIQN' . adve~t of .the Britis~, nobody ques'tioned th~ applicabil~ty 
OF THE INTERESTS OF COl' A'\\CENERS :...- : o~ Hin~u. Law to t?a Gon?s! _To apply Indian successio~l 

'rhe Hindu Code Part' I dealing' with intestate ·succe~- to ~hem IS an e.troclt~, which IS ~e;petu~ted ,by tb.e appli· 
- d p t II. d a!' · · ·be crt't'Ic'!Sed m' th·• ce.tion of that,Act to other abor1giDes m some parts of 

81011 an e.r e 1ng me.wage can . Q I il' It · · to h' · .. , · 
langUage oi the Civil Procedure Code, :for being bad both · n I&. IS .necessa~y t?. s P t Is. : . ·, · . . . 
f th ·. d f n-'oinder of proper parties 118 well a& , Moreover,: ~;the proviSions of an~ l~w ~e applic!lble 0 .. ~ roun ~ no I a y 'p'nr~ies According 't.Q ' to' the. 'f:lbOrigmes on the ground of lUStice, equity and 

: ~118l0t10t.er. (II•>~· · 1unnet~ess rf tt.- I dia · Succession A~t · · goo4 ·conscience, it is, the Hindu Law and not any other 
... us ra 1on o sec 1011 o ue. n n . ' . system of Ie.w · · · · · ' 

a person. who ies leaving e.n invalid will dies intestate. · · · 
A will of a Hindu coparcener is ·absolutely invalid e.nd . . , ·CLAUSE 2.· , . .t, 

. therefore in fact or in l~w, he must be said •to have died DEFINITIONS AND I:N'rEl~PRETATION-:{1) IN 
intestate. ~atever may be the faults -of the ~ufliciently · , THIS ACT, UNLESS THERE IS ANYTH:mG. REPUG; 
candemned Hindu Women's Rights to Property Acts of NANT IN THE SUBJECT. OR CONTEXT:-· 
1937 and 1938, they had one merit in them. 'They pro- ' ' (A) ONE PERSON IS SAID TO BE AN "AGNATE" 
ceeded to dee.l with the riglits and jntereRts of a decea~ed · (GOTRAJA) OF A!'l'OTHER, IF THE TWO ARE RE· 
Hindu in respect of joint property_ as well as separate 'and LATED BY 'BLOOD WHOLLY ,THROUGH MALES; 
self-a.Cqui.red property, and provided one rule of devohttit>n (B) ONE :PERSON IS SAID TO BE A "COGNATE" 
for both. The present bill professes to. lay down . the (BAJfDHU) OF ANO!rHER Ill' THE .,TWO· ARE 
general jaw of intestate succession e.s stated in the pte- RELATED BY BtOOD, BU(' "_NOT WHOLLY 
'amble, but ,as would be pointed out in the sequel, .while · THROUGH MALES.· . . , 1 

i 

comment;:·;: on clause. (2) sub tlause (1) sub clause (d) DEFrnlTIONS' OF SAPINDA. GOTRAJA. SAPIND. 
oonte.ining' the definition oOf heritabl~ property and clause . 
rz (b).providing the.t· the .separated son• succ.eeds along .£ANDHU AND OTHERS TO BE GIVEN IN LIEU OF 
with the joint or ,reunited son, the ~ill act~ally :lays down · THE DEI!'INJTIONS. OF . AGNATES- . AND · 'COG· 
in one iri:tportant j?ll.rticular the law regarding. the devoln- NATES:'"':. ' 
tion of the interests of a Ultber who is joint with. hi~r son .. , In a Hindu Code, the definitions of the technical terms 
·,why .not proceed turther and le.y down the rule when the used itr Hindu Le.w are. required to be given·. , ~his code 
eopar!)ener does not leave· behind 'him a s.on, but 'leaves . does not 'giv~ any definition of snpinda at nil: The 'reason 
a widow or a daughter-in-la}V. .Inst'ee.d of doing this is that it .has destroyed both the definitions of the word 
simple thing,· the. committjle has proceeded to prepare sapinda as given by .the 1\litnkshara as well as the :Qaya· 
Part II, dealing .with marriage-a matter remotely con- ' bhage. school. The code contains definition's of. thl!' words 
nected with the rules of devqlution: This bill is a JUOSt agnat~s and cognates·. But these are not the technical 
dangerous kind of piecemeal legislation, as it does not expressions used by the Hindus. As this Hindu Code is 
provi~ for the devo)utiori of the interests of a coparcener not intended for the, use of . persons who classify their 
which was .done by. the. earlier Hindu Women's Rights to relations as"agnates antl cognates, and as it is used for 
Property Act of 1937 and 1988. , · those 'Yho classifY· . them as 6)\pindas, gotr11i,a-~apinda 
· CLAUSE 1 SUB CLAUSE ~DESIRABILlTY rJF Bandhus, samanodaks etc., it is necessary to define these 

' POSTPONING THE APPLICATION ·OF THE IDNDU ~xpressions in a Hinau· Code. ' · . 



., 
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THE. PEFINITION. OF·: THE WORD, "AGNATE" • 
UNNECESl:iARILY OVERRULING. THE VIEW OJ!' propo~ls (qee, for example,. Rule. 8 of the Rules ·for All· 

PRIVY COUNCIL IN · .{n~ m ~u.r.Third Memorandum); but U!e rule hua been 
r:J:IE · · ATMARAM V. BAJIRAO heavily onbc1zed as being of a type peculiar to the Born· 
1935) ALL INDIA RE~ORTEB. PAGE 57.:~ . ' bay scho'l. nnd unknowq to any other system of law in the 
, The Hin~u Code does not contain ~~~ defin,ition ·of the world. In d~ference to this criticism we have omitted the 
vord sapinda and ,samonodab as stated. The definition rule; under the Bill,· t~e~efore, she '!~till have the right to 
If the .word ~·agnate", which is· to be found in the Hindu succee9 as an agnate m her father's ftnuih, but nnt in 
)ode unnecessarily overrules· the view laid down liy the· her ~usband 's. Except in Bombay, sbe 'bas, generally 
.)rivy Cquncil in Atmaram 11. Bajirao reported in (1935) speaktng, .no such right in either family under the existing 
Ul India Reporter at. 57 anq in 31 Ne.gpur Law Reports law; nod m Bombay she has at present such a right in her , 
l&ge 398 and oth~r reports. ·The person claiming in that • husband's family, but not In her father's, Even 88 re· 
:ase to be, the hen· was i'n tli'e 22nd degree, It was held gnrds Bomboy, the provision in the Bill hus 'the advantage 
;bat ll;e was • not entitl~d to the . prope~tL ~he !Privy that she . ia less likely · tD be disinherited (by will) by a 
Jouoe~l.had. two alt\lrnat1ves. It coul~ dec1de m ~v:our of · blood-relatJon that by a relation by mnrriage. 'In certail\ 
~ mn.n m the 22nd degree.. ,on the bas1s of a srnr1t1 t-ext. ot~er respects nlso she get~ much better·rights under the 
But. it decided. on: the autho:ity of a Inter text e.gain'st him B1ll than she enjoys at present, whether in Bombay or 
md held that m· the absence o{,SJimaoodab agn~es up w elsewhere; .she not only gl\ts a share of her father's prO. 
;he 14th decree, the Bandhus ~.ere entitled ·to succeed. perty, but also a very high place as an heir to her grBJld· 
rhis was done on the- ground that the later text was' in father,. }Vhether paternal or maternal. In view of these · • 
1armony .with t~e usage foll~wed ~y t~e people governed · c?mpensations, and for the sake of uniformity, we con· 
lY the law. Th1s very 1pl~us1ble v1ew ls overruled by the s1_d~r that the Bombay school might we~ accept the pro
lefioition of the 'agn,ate' given by the code. And it ·is VISions of the l3i!l." , 
~ow possible f9r an agnate · 22- degrees remdte or 30 The view. ~hat the committee changed its original pro·. 
legrees remote to succeed to the property of the aeceased pos~s .prov1dmg for the succession of wi~ows of .Gotroja 
n preference to· a riearel' 113undhu (cognate). This is .the. snpm?as, on the ground thot "it has been heavily criticised 
lirst instance of wanton reversal· of established rules of as .!>emg of a type peculiar to the Bombay· school and un-. 
law effected ,by the Hin~u Code-rules of Jaw established )mown _to any other system <if law m the world" lays down 
af~er h'wminu gr.eut expenses· for tl;t. e litigation. . a. dangerous precedent. It would ennble the committee to. 

SUCCESSION 00 EVEN NEAir QOGN.AT.ES· POST· pr?pare. a rule ~~olishing the vested interest of the son in ' 
I?ONED BY THE N'EW DEFINITION OF AGNATES :- Mlta~Rhuu fmmhe~. on the %round tllat it is only peculiar ' 

Though the· cognates mentioned in tSis bill, are near to Ml~akshdrn fam1hes and IS not.rerognised by the Dnya• 
relations, they .have· .no chance to succeed now, until an I bhaga syst~ orb~ any system in t·he \VOr)d .. :The rights 
~rinate of ~he 22nd iiegre'e or of tl1e ·50th degree· is dead. conferred liy th~ IDndu Law can not be abrogated because 
~Ir. · Santaoam 'bud introduced a Hindu L!lw of Inherit- o:h~r · syste~~ 1D the world outside "'ndia do not cont4lh'l 
ance. Bill which souuht to widen the scope Qf the Hindu Similar prov1s1ons. · . , 
Law of Jl~heri~ance Amenament Aet of 1929 by providing. .1'ae'rea~n :Why ,othe~ systems in tbe.world do not con· 
that a so~ 's ' daughtef's ~on, · son's son's daughter, ~a1~ similar provision's. is .th~t principles of non· Hindu. 
daughter's son's ,son,, sop.'s ·daughter's d!tughter, an!" JDrlspru,deooe do not agree w1th the principles of Hindu 
daughter's daughter's son, shall be entitled to rank in the Law Wtth reference to the effects of marriage, and with 
prder of succession immediately after,. a daughter'9 ~eg~ to the .\'o!nt of view about marriage. • • 
daughter, and that a sister's son's son slinll rank :after .a Wbtle explall¥ng the correctness of the. decision of the 
sister's son·. These persons can •not now succeed, until· Allahabad Hi~h Court reported in the Indian Law Reports, 
all agnates are d~ad before-th~ pt:opositus..,-a • very. un· · J\lluhabJtd ser1es Vol. V page 65-Fida Ali vmn Muzaffar 
likely event. · . • · . • Ali '11? the effect that a wife has no right of prejlmption' of 
• ·RELATION USED IN A LIMI!J'ED ... SENSE IN · property transferred by her husband, Si!' Roland Wilson 
•ENGLAND :...:.' . ' · · · in ·his Digest of Ahglo-M.uhammadan Law ' . (. ) edition 

As stated in the commentary. on se'ctioo- 98 of the . page pointed. out that "the general ten-
Indian. Succession Act by Basu. ('1941) page· .127 tbe word 1 dency of M~h11mmadan ~atumorial. Law i.s to treat hus
'relation'. taken in ~ts widest extent embraces an almost ba~d and wife, as essentmlly .strangers, umted by. a pre.' 
illimitable range of . objects;. for it comprehends persons of . canous c~ntractual bond for a special purpose. In another 
every degre~ of ;consa4guinity, bowever-.remote,'. and ca'se, dee~!Ied .by tbe·.Full ~e.och of the Alla~abad High 
hence,. unless some lirie were drnwn the effect would .be Com•t, and reported m Ind1an Law · Reports, Allnhnbud 
.tliat every such gift,in iavour o£ reiations would be void series, volume 8 at page 140 Abdul Kailir versus Salhua, · 
for uhce~tainty., Io.order to·avoid this consequence,"re- Mr. Justice Mahomo~d, whos~ views were accepted as 
c~rse ~s had to the Statute of. Distribution; and it bas correct ~y four·other JUdges, po1nte~ out that the contract • 
been long s!lttled, that a bequest to 1·elations applies to of marna.ge amongs~ Ma'homedans !S analogous ,to a con· 
the person: or persons . who would, by virtue of. those tract of sale of movable property. The quest1on arose 
s~atutes, ·take' the personal estate . under an . intesta~y, . ab?ut the effect of. n.on·payme~t of do~er, and it was 
e1ther as. •next-of-kin or ·by· representation a£ next,of.kin. · pomted out tha~ her r1g~t t? res1st her husband s? long as . 
lp. Hind)! Law the agnateli are cionfined to the 14 degrees the dower remams unpaid IS analogous to the heu of a 
as stated ~!ready; The English rule is ,ii.'nalogous to Hiniu ·. ven~or upon the sold goods w~ile they remain in. hi~ p<!f!· 
rule and is referred to here, . as it is more likely to be , se~s1on and so long, as the pr1ce or any part t>f 1t 1s un· 
appreciated . than the .Hindu rule. • . , pa1d; and· her surrender. to her husband resembles the , 

NECESSITY OF MOiliFYING CLAUSE. (A) · OF delivery of the goods to .the ve11dee and her lien for unpaid 
SUB CLAUSE (1) OF CLAUSE (2), SO ·THAT A,· do~er ceases to exist after consummation. • · · 
WOMAN WOULD. BE A GOTRAJA SAPIND OF HER , The Christian sy~el!l ab~ut 'marringe is also materially 
HUSBAND AND IDS· .RELATION ON ACCOUNT OF different from ~he Hindu system, and it is not possible to 
HER MARIUA(JE ;;.._ , · · . · ' .' find in any syste111 hi the woi:ld a rule similar to that 

Clause {b) of sub-clause (2)1 of clau8e 2 lays down that develop b~ the legists in the B"ombay Presidency' in 
a Wpmnn ~hall be deemed to be an agnate of her father accordance with which a widow becomes a Gotraja 
and ~s agoates, ~nd · 'Shall not by . rei!Son only of her sapind by ;virtue of her marriage, which nmounts to a new 
~!Tlage, be deemed to be an agnate of her husband or , birt~ in the family of her husband. · · 
h1,s. ~~:oonates. But by what other process in addition to · Tlie widow of a Gotrai·sapind obse"es mourning for 
mamage she cSQ. become an agnate of her husband or his • ~u ctays ·On the death of a mao. The, widows of al!Dates 
agnates ia not stated in the Bill. · . . in the world do not do tbis. · The system of the latter is 

In the exp~anatory note on clause 2 sub-cla!lse 1 (a) and good for them. The Hindu system is gOO!! for the Hindus, 
(b) ilea ling with the definition of cognates, it is stated that who have it: · · . · ' . · . 
''We are. oware that, accor,ding.to Hindu 'ideas, a girl,. One of the deplorable consequences of this <'lause· ia 
upon marriage,·is deemed to be re-born in the gotra pf her · that a grand-daol!'bter·in·law, or a gre«t-grand·dau~hter
husband. Strictly speaking, therefore, she is a· gotraja of. in-law, can not inherit in the family of their grand-father· 
her father until marriage and of her husband after mar- in iaw. No reform of Hindu law is worth tile name, if 

· !lag~. . In f.1ct, on this basis we framed a rule fot .the sue- these women are not put in, the Iis.t of heirs either prior too 
cession of the widow of a. gotraj~ sapinda 'in out original the daug-hter or at' least as coheir!! with the dau~hter . 
...r .... . • 



. . .132 . 
, A iormula used at the time of performing the marriage' .. RIGHTS" OF WIDOWED GRAND-DAUGHTERS 
amonast the Maharesbtm reople and presumably. amongst 'IN-LAW TO SUCCEED IN DIFFERENT SETS OJ 
~ever:! other Hindus should be voted in connection with · CIRCUMSTA..?.lCEB-DAUGHTEB-:IN-LAW; GRAND 
this point,, ·The iather of the bl'idc says to the father of ·DAUGHTER-IN-LAW AND G.H.EAT-GRAND·DAUGH 
the brideoroom. 'fh1s girl of proper o,ge has been brough~ · TER-1~-LAW TO SUCCEED AS THE RE],>RESENTA. 
up by m: with tbe-sp.me affection as shown ~o a son. Now ' TIVES OF HER HUSBAND, WHEN THERE IS N( 
J.have given her in murringe to your son. Plense·~reat.her IN~ERMEDIATE M~E DESCEND~T· OF ,TB:l 
with the dection of a son. . The ~~~~her of the bndegroom PROPOSITUS ALIVE.- . 1 

• • 

says :·Yes" in -front of t~e R&crilicit;~l fire; 'fhis is an ·, · The rights of the widowed grand-daughter-iil:-laws iu th 
agree'ment stronget than a bond .. It is ~eces~~ry to m~\1 family of the prop,ositus . should be given effect in · tiv 

·.a· proper ·prov~slon fo1: th0 t·ight of inhentnnc.e m fuvo~ .of .differe~~ wa~s ~ two diffe,r~nt. s~ts of .circumstances; I£ 
the dnughter-m-la.ws meutjonecl• above,· as well a$ ~~~ · man. d1es, h1s w1dow or Widows &nd li1s son' or sons slwuJ, 
widows of the Gotraja-sapind~:' · ·, · . , inherit his property.' But if a man· dies'lea.ving a wid01 

· Atiother deploruble result flowing .~rom . the view about ·and a son qnd' a ''Yjdow of a pr!ldeceased son, the wido1 

the.'disinheritance of the widows of Gotraj supindas is that . of the predeceased son should be allowed to succeed to hi 
the rights of the crown to' get .the property by escheat is share. · If a man dies leavi.ng a widow, a so~, a. widow of • 
immensely enlarged by this prQvisjon. How the. rule. pre- pred~ceu~el )lOll and a w1dow pf a predeceased so~;~ of 

• venting the inheritance of these women works hntshly predec~ased son, .ull of them· :should get a sha:re. If 
"00n, be found' frorn a. passage in, Mayne's' Hindu .Law and man dte,N, l<'fiving behind him a widow, a son, a widow c 

, .Usage (1938) tenth edition;· pKge. 617,, : which r~ads as. , a PredacJase~: son, ·a widow of a predecea&ed son, .of 
follows:- · · · · · , . · • · , · . predecea~ed ·son of a predeceased son, all of them 11houl 

• . ·.,H~nce, noclf:lim a~ heir could, ' bef~re. the new' Act, g~t a sh:~.re each. This is ill;ustra~ed by. the followin 
be set up on behalf of ~be widow of a ~ron, or of a grandson; · d1agram, I · . , · ' 
or can· even now be Set , up' on behnl( of the widow of n , . ' . Propositus·. (widow) 
daughter's son, o~ of a brother, or c,£ an uncle, Or .of: a , · · I 
cousin. While in some of the cases t~e cont~st was be- I• ) . · J · "J\ 
tween· thlwidow of a sapindas and some 'Qther heir, who 8011 &ln ldead). son ( ead) . son (dead) 

was held to h(l.ve a preferential title, in others, however, , ~widow a~ (JWi). 8011 (d•a,d) 
she •Was !l\:c)uded on the· general principle .tha,t .she did not -widow . • J 
come withhdbe line of heirs at. all. Finally it was be]d , . son ( eadl 
that the Crown would take by escheat in pre,ference to 1 -widow. 
her .. · This is still the law of Be,ngal, Benatea and 1\~adr~s, · 'This principle inay be extended to a case of any \vido1 
subject, o~ course~ to the two. new statutory except19ns · , 'of any agnatic descendant. of the propositus provided, tb,er 

The exceptions are now gohe , and the har~hness of ·the is no in'termediate agnatic descendant is alive.' I£ he i 
1 rule about escheat has again .. become gre~~ot. · alive, the widow of his descendant should not takE 

In a meeting held in Bombay in April 1943,· .presided because hE•r right to succeed wou:d atise. gfte,r bis deat~ 
· over by J:.11dy Ramlll'au' and convened under the auspices ·This,point is il,luskated by the follow.ing diagram: '. 

9£ 19 ~omen•s associp.tioqs and organisations· the action · · ' 
of the Govenfment on· this point was righ~ly condemned. . Prop~sltus 
· GRAN"D-DAUGHTER-IN,LA W AND , MURDERERS 

DEBARRED:FROM INHERITANCE:...: ·' . ' , 11011
1 

BOD (alive) , 
· I · ' I . 

It i~ a· matter of great surprise that in, Madras ·Law 
Jo-U(IU!l for' 1942 1!olume 1, July Number, grea.t deligk.t in , 

BOD (dead) 
1 

BOD (alive) 
....,wid9w ,. .. I .. 
, · • , SOD" (dead) 

. -widow 

BOD (alive) I!OD dead · 

. son (~ead) ' so~ (~ive) 
' ·I" ,. ' . I· . 

· ,BOD (i!ead). son (dead) 
· -wi~ow -widow . ~~pr.1saed on a.ccount of . the 1 omiseion · of the provision 

enabling th1;1 daughter-in-law to succeed to the property "of 
her fnther~in:ln'Y' clause 19 Of the. Bill, prevents _the mill" . · N~Qe of ~he daughtera-iil.!aw in these cases sh~uld b 
derers :from succeedin~ to, the pJ:OS•erty of l;he decee.iled entitled to :succeed, as their rights would .aiise after.' tb 
whom they murdered. The ·Madras Law Journal view or dea~h of the intermediate agn~tic des~end11nt· of the prt 

· a•similar ;view advo,cated by anybody .else 'pl9,Ces the . po~1tus. . . , · . , . 1 •• 

grand-daughtew\n-law in the same ·categor)~ as murderers · • 
and prevent both of them from succeeding. The pro- · INHUMAN CRUELTY IN.·Ar..LOWING Tim WIDO~ 

'pounders of this view would like the British Government ED GRAND-DAUGHTEI\-IN -LAW, AND' , GREA~ 
; to take the property.by escheat. il)stead of allowing the GUAND-DAUGHTER-IN-LAW '£0· BE EJECTE: 
81-'and-daughter-il)-law and othe~; widows of !}otraj-.sapitida }'HOM 'l'HE PROPERTY· AT . THE INSTANCE 0 

' to succeed to the property. This is as. unfair as it could 'HEMOTE HEIRS ·BEGINNING FROM THE. DAUG:E 
be and should not be allowe~ by the Legislntu~e. . . . , TER ,.A'ND ENDING WITH ANY COGNA'rlC RELl 

' For the sake of achieving unifol·mity, it is not desirabl!).T NlEOVN WR HOSE }'ACE THE DECEASED l\'IIGHT· RA v 
'to- depnve the , . · . . . • E SF)EN AND WHOSE EXIS'rENCE HE MIGB 

1

. is to be achieved it should be done by allowhia HAVE NEVE~ SUSPECTED:--
1 

• ' 

• these wirl~ws to inh~rit in other. provinces ill other word~~ . H ~ere •is a strong case tor allowing a widow ~f tl 
by. levelli~g _up and n?t levelling down. , In a ·case, m. ,propos1tus to succeed .along with hi · son "irres ective. , 
wh1cb the Pr~vy Counc~l.hel~ ~hat, the ad?ption ~f, an onJy the fact whether ehe'j8 the mother ~of that so! or steJ 
son was · vahd, an~ '1'1 hiCh IS reported Ill Indian Law mother, the case •for allowing-the daughter-in-Jaw, to su 
Re~orts, Madras ~enes, .volume 22 at page 898 lmd e.s 'lllell c,eed is stronger.' and the 'case of the grand-dauahtet-in·la 
~ m ·the Alla.habad senes~ volume. 21 at page; , it is and the grea.t-'grand-daughter-in-law and others" mention1 
observed at page 430 o£ the Madras report and at pag~ ' above as' being entitled to sucCjled the t t in -vie 
of .the Allahabad repol:t that 'People may be disturbed at .. of' the fact of the more ten~er ·age ~£ th 

8 ~~nges h t u 
finding themselves deprived of a power, which· they believ- •· the. Ianruage of Hindu Leg1· t• h be gil' ~ w 

0
' ~ 

edth I to d 
o , s.,. e.ve een·worn.agmn 

emse. ves . possess an .may want to use. Bu£ they · ~he fl\mily ,of their husbands. This new birth ofthe il 
tan hardly be d1stur!>ed at bemg told they possess a "'OWer tn· the fam1ly of thd;r hu"band "· · 1 u · Mgh hi. h th d'd t' t • " · · "' ~ s IS JlO comp e..., m. a 

.w c ey 1 .no. susp.ec · '· , , • rnsht;n. ~nd some other parts ·of India . that. the .gil 
NECESSITY OF ADDING} AN EXCEPTION ENTiTL- . man_:led m th~ family ar~ .give,n a different naine, ·by whi• 

ING TB;E' BOMBAY GOTRAJ SA;PINDA:W!DOWS T<il s.he 18 c~ll7d.m that f~1~y, .!n the s~me' way as the b• 
INHERIT:- . .' . · , · . ·. a~opted tl'l the new family 1s· g~ven a different name. ,The 

If h 1 · , Widows would not generally re rrv if th · f '1 is 
t e representatives of qther proVinces ·are adamant· high class• faro'!· ·a 't ·1d ma ··.'· e. am'[ 

and want the British Government to take the property allow them t · b1 
Y ~n t d ?ou hbe, m~uman qruelty ·L, 

by ei!cheat though the widows of Gotraj sapinda are · · 0 e eJec. e rom t e ramily property at ~ 
a~ve, ~hey' ~ay he . allowed to have full.scope for .this :!~~c~f:hr:~oter heir~ begin~ing from t~e daughter a~ 
v1ews m thl:llr prowmces;. and a,n exception safeguarding l t !r . . Y <':ognatlc relahon, who, w1th a genealo, 
the vested interests of· the 'Bombay Gotmi sapinda widows ea a r~, genu~ne or forged, would po~mce upon ,the.esta 
may be.put in the,code. · .~~cte~, o~e e~lst~nce t~e. deee.ased ~tght have :ne'l',er st 

' 
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Accardillij to Vishwatupa the widow of hia son or ·of DEFINITION OF THE WORD BANDHU (COGNATE) 

tnmdson is entitled to the same pl'Oprietary sliare at the GIVBN BY THE PRIVY COUNCIL IN RAMCHANDHA 
.time of partition of ancestral property when the wife of WAI.KAR. VERSUS VINAYA.K (1914) REPORTED L~ 
the head of the family is given a share see paragraph 429 INDIAN LAW REPORTS CALCUTTA· SERIES 
'pages 54~·542 of .Mayne's Hindu Law and Usage (1938). VOLUME 42 AT PAGE 884 UNNECESSARILY SET 
Allowing the vanous daughter-in-laws & share in the 'in· AtilDE BY THE DEiilNlTION OF THE WORD 
heritance it justified by the principle recognised by thia 'COGNATE' GIVEN IN THE HINDU CODE:-
.authority.. · , · · . , In the case of Ramchandra 11; Vinnyak referred to 

WIDOWS OF AGNATIC AS GOTRAJ-SAPINDAS AS above, the Privy Council rejected the statement of. Golap 
.STATED IN THE MITAKSHA.RA. :- Chandra Sarkar to the effect that the word 'Bandhu' 

· ' . .. . . means and includes all cognate relations wi.thout an1. 
. It ha~ been pomted. out b~ some orJtJc~ tha~ the prm- restriction and it held th11t it ceases aft.er the seventh 

.c~p!e laid down. by Brihaspatl that the WldO!f IS the sur- · ancestor on the father's side and the fifth ancestor on the 
vrymg hiill of her husband was not adopted m all parts of moth~'s side. . Thls view is wineoessarily set aside by 
Hindusthan. . These persons may therefore read the state. the definition m' 'the =-d Cod d ns 1 8• · th M'taksh b t · d J t' hi . .o.w u e, an no reaso , p au I· 
mhienthmth' ~ 1 f. f\a ou sapbm ad re ~ns t!OO:O~ ble.or otherwise, are attempted to be given. This is the 
yr c . . e e~ o m ert anoe are ase · s 8 en • second instance of wan ton reversal of the established ruloe · 
18 t{) be found m the commentary on. shloka 52 of t~~ first . of Hindu .Law by the Hindu Code · 
chapter called Ac~aaraadhy.aya of Yn1newalky~ .Smnti. ~&. (e) "RELATED" MEANS RELATED BY LEGIT!· 
:we usual translatiOns of Mitskshara mto'Engh~h deal. wtth . 
not other portions of ·~he second Adhaayaya ,called Vyawa- MATE KINSEUP, AND ANY WORQ EXPRESSIN~ 
haraadhyaya and the above portion, a transla'Uon of this RELATIONSHIP OR DENOT:mG A RELATIVE 
portion as given in Lallubhai vs. Cassibai (1880) decided SHALL BE CONSTRUED ACCORDINGLY:-
iby the Pzivy Council. and reported in the Indian Law FOUR POINTS SETTLED FOR CENTURIES UN· 
Repm!ts Bombay series Vol. v. vage 110 and pag~ 119, is SETTL~~ BY T~. SHOJ,t~ DEFINITION! OF THE 
;given· below. "(He should marry a girl) who 1s non· WORD RELATED iW.HlC;B; CONTAI~S TliREE 
:aapinda, i.e., (1) a sapQnda (with himself). She is called DEFEATS!- . . , .. .. .. 
his sapinda who has (particles of the body) . (of some The ~hort definttion of the word rela~ed: COJ:!.tams 
:ancestor) in common '(with him). Non·sapinqa means. not . three mtsta~eR. The ~aw set~l~d for cent~nes ts unsettled 
his sapinda. Such a one (he should· marry). Sap!Dda ?n three po!Dts by ,thts definitiOn. . 
l'elationship arises between .two people through their being OVERBOUNDARY HIT BY. WIIICH UTERINE 
-connected by particles of one· body, Thus the· son stands BROTHER OR UTERINE SISTER EXCLUDED BY 
in sapitlda relationship to hia father, becaus9 of particles HINDU ·RULE OF INHERITANCE BECOME EN· 
.of his father's body having entered (his). In like (manner TITLED TO SUCCEED UNDER THIS ALLEGED 
;Stands the granq son in sapinda relationship) to his pater:, 'IDNDU CODE:- , 
.oal grandfather and the rest, becau~e, through his fat?er, According to the rules of Mahomedan Law of fuheri~
particles of his (gr~nd-father's) bod~ have e?tered ID~ ance the brothers ~nd sisters are divided into 8 clauses. 
{his own). Just so 1s .(the son a. sapmda r,elation} of h1s . Full brothers and SISters are those who are hom from the ' 
mother, because partteles of h1s mother a, body · ha~e · sa!De father and mother. Conso.nquine Brothers , and 
-entered. (into . his). Likewise (the grandson stands m sisters are those who ar~ born from the 'same lather But 
.sapinda relationship) to his maternal grandfather, ~nd di!terent mothers. Uterine brothers and sisters are those . 
the rest thr9ugh his mother. So also (is the nephew) a who are hom from the same mather but from different . 
. sapinda relation of .his. maternal aunts and uncles. and. the fathers. The definition of t'he term 'related'1 as meaning 
:rest, because particles of , the same body (the p~t~l related by legitimate kinship follows the view laid down 

·grandfather) hav~ en,te~ed into. (~s an~ the~) i ~ikeWJ.se in Englis~ .c~ses. But for the purpqses bf the . Hindu 
-(does he stand m sapmda relattonshtp) wtt? paternal Code, . thia IS an over-boundary hit, as uterine brothers . 
uncles and aunts and the rest ... So .also the wife and the and ststers l!l'e not recognised as heirs under the Hindu 

· husband are sapinda relations to each other, because they Law, though frOlljl non-Hindu point ·of view their rein· 
·together beget one body (the san) ill, like manner brothe~· tionship iS regarded. as legitimates. If a man' dies leaving 
wives also. are. (sapinda relation ' to each other) because behind him (1) Full brother, (2) consanquine brotber and 

' :they produce one body (the ~on), with those (severa~y) (3) uterine brother, the full brother excludes the co'nsnn
. who have. sprung from one body (i.e., because they .brmg quine brother; both, however, are heirs to his properly. 
, forth ,sons bv .their union wi~h the offsprin.g of one person), But either the uterfue brother or uterine sister is not an 
.and thus their husband's father is· the common ·bond heir and heir under the Hindu Law. An exception should 
which o<lunccts them. Therefore, one ought to know ~hat ,. be added to this definition as follows. . · 
wherever the word sapinda is used, there exist! (between Ezceptio111 I.-Nothing· in, this section shall be deemed 
·the persons to whom it is applied) a conneotion with one tc- confer on the uterine brother and uterine sister and their 
'body, either immediately o~ by descent". , · relations a right of inheritance,. which they did not posse~s 
· This question is also dealt witli in the sequel, while dis-. under the Hindu Law. ' 

·cussing the que!!tion about, the uniformity af law sought to INNOV,ATION INTRODUCED IN HINDU LAW ON 
.be achieved.by the bill. THE BASIS 0.1!' MAHOMEDAN LAW:- . 

CONCRETE SU~GESTION :~ . The ab?ve innovation, which is introduced in Hindu· 
The best course IS to, reco~se an exceptt?n ~ the Law has 1ts basis in Mahomedan Law. ·It is inconaisten' 

:general rule in the esse of wtdows of GotraJ sapmdas, with the scheme of Wndu Law of inheritance. 
;governed by the Bombay school of Law. . RIGHTS OF: INHE.RITANCE ENJOYED 'BY THE. 

· WRONG VIEW IN THE MADRAS LAW JOURNAL DASIPUTRAS TAKEN AWAY .B~. THE. BILL AS 
.AND CALCUTTA WEEKLY NOTES REf,tARDING THE THEY ARE NOT INCLUDED IN THE LIST OF HEmS 
\WIDOWS OF GOTRAJ: SAPINDAS :- . THE QUESTIONNAIRE ISSUED BY THE HINDU 
. I have read with amazement the passages in the learned LAW CO~ITTEE DID .N:?T VOTE ~IDS POIN'l';-;
journals.like the Madras Law Jow;nal and Calcutta Weekly . The qu~tion: about depnVI.ll~ .the Da~nputras of ~elt 
Notes, which object to the inclusion •of the widows of Got- , ng~ts. of mhf\ntance ~aa not mcluded .m the que~tJOn. 
:raj sapindas in the list of heirs on the ground that the .text natre 1ssued by the Hindu Law CoiDIDlttee. Questwn 8 
-of Brihaspati laying down that the wife is· the surviving was to the following effect, "A shoodra dies len ving a 
naif of rher husband Was not aocep~d as correctly 13tating widow. and~ Da~iputra. :Under the Acfl of 1987 and 1938, 
the position of the widows of GotraJ se.pindas. The Mitak- the wtdow inhertts the same share as a son. Should ohe 

1 shara does deal with this point definitely and states that inherit the same share as an J>rdinary son or as the Dasi· 
·they are sapindas, Mourning is observed on the death of putra? In the former case •. she would .take three fourth.~ 
these widows for ten days, while no mourning is observed of the est.~te, 11nd the Drunputra would take one-fourth, ' 

· 'in the caae of death of daughter of remote sapindas. and in tha latter, each would take one-half. Whatever 
. l:9<>king at the .question from th~ po~t of ~egrees of rela- maY:_ be the. a~we.r to t!rls 9uestion, depriving the 
'ttanship, the wtdow of a Gotra] sapmde. IS. nearer than D8Slputra of his nght of inhentance could not be the 
•'her daughter in whose fa your the right of fuheritan!le is answer to iii. The notes on clanaes do not state why tbs 
1'eoognised. ' · Dasiputra is ucluded from inheritance.· . . . 
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· THE TWO-FODD CLASSIFICATION LEGiTIMATE Sin~) may. ~e referred f!o in i~ connec£iori. .&' regard& 
RELATIONSHIP AND N:O-RELATION-..NOT 8UFE'I- earliet de01s1ons ~hey are ~h11gwandeen Doobey v. :lr!yna 
CIENT FOR PURPOSES OF HI;N:DU LAW, WHICH Ba;~ ( . ) ~ported m Weekly .Reporter volullle .9 
RECOGNISED THE STATUS OF DASIPU.TRA ~~0.1:1,. Pnvy Council section 23 and Th~~ ;Dayee vim~ Rai 

. CENTURIES PAS'r:....... . . . . ; Balack Ram;( , • ~ repo:ted m Weekly Reporter 
As stated by Lord Darling in a· judgment of the Pr1vy 

1 
volume .10 Pr1vy Uou,nc

1
il sect10n page 3, . . . . 

Council reported in. the Indian Law Reports. Bombay The lawyers ~n.dthe .ay mllm~ers of ~~ ;Leg~slature are 
aeries, volume 50 pag~ 604 (610, 611l-Ba.i Nag?~ai v. . now llllked ~ deCide that the .Pr1vy pouncil was wrong and 
Bai Monghibai the Jo.w bearin~ o~ tills pomt or1gmated t~at the Hllldu Law Co~rruttee and Dr: JaY_ai!'wal and 

· in \he' sayings .of almost immemonal sages, but has long S1r. ~ enkatsubbarao are right and ~hat the Pnvy Council 
had 8 definite meaning, whe.ther expre~sed in the lang~· deciSIOilij s.hould be oyerruled It 1s easy ~ find out who 

, ag11 of India or of .. Europe. T~e per110~s denoted by .1t , ha~ cumnn.tted t,he m~stake, whet~er .th~ Pr1vy. C~uncil 01 
hlloll, and have still where it rema1ns applicable, a recogtua- the Comm1ttee. I thmk that th~ Pnvy Council 1s right . 

. ed status below that of a wife a~d above th~~ of~ harlot... THE WORD ADYAM MEANING 'ET OETERA' OR 
.Airn011t a !wife, according to anc1ent author1tles, ~, that 'THE LIKE' IN THE TEXT OF YAJNAWALKYA 
the :was affected to ona man only, although i? an megular • SMRITI, WHICH THE .MITAKSHARA EXPLAINS 
union moray. States of .the ~on of· a Das1 ~~ould not AS ,INCLUDING THE P!tOPERTY OBTAINED BY 
taken away, as wo.uld he ~he.. result of th,e defi?1.t1on of the INRERl1'ANCE PARTITION, ETC., BY. A WOMAN 
word 'related' ,wh1ch recogmses only tlie leg~t1mate rela· IS NOT· FOUND IN MANY EARLIER · A.ND LATER 
tionship. _ . COM;1~ENTARIES · AND IN. DAYABE;A9-A WHERE 

REVERSAL OF LAW. ON THE POINT SETTLED THAT TEXT IS CITED::- . 
FuR CENTURIES AND ABOUT WHICH THERE IS , 'Adyam' is out of place in the text' 'of . Yajnawalkya 

• NO DIFFERENCE OF OPINION , BETWEEN THE One ~ost importan.t p.oint which' h~s not distracted· th~ 
DD'FERENT SCHOOLS:- . attentiOn of the ;e:mdu Law Comm1ttee while preparin 

'].i)e rights of Dasiputras are recognised by both t~e · the. definition of streedhan i~ that the word' 'Adyam~ 
sch10ls of law, the Mitalishara and the.Dayabhaga. This meaning 'et cetefa', or 'the like' is not .found in ma ' 
poid has ·remained settled for centuries. It is now upset other versions of the S~iti of Yajnawalkya.used by oth~ 
by the Code.. · . commentators e.g. V1shwarorta and Aparorka. These 

NECESSITY. OF . ADDING ANOTHER EXCEP': commentators. read 'if, (c~a), w!llch means ;and', in place 
'.riON:.._ · · . . of,Adyam wh1ch means et cetera' or 'the like' as stated 

It is therefore necessary to add another exception to the • above. According to these commentato;cs the- entire 
clause as follows:- . . . · passage consisting of two verses containing two sentences 

"Ezception II.-Nothing in this' subsection, s~all be reads as follows, . . 
deemed to deprive a Dasiputra of the rights (lf "iWhat was given to a woman by the father, the mother 
inheritance to which he is enthled under tre provisions of the· ~us band or a broth,er and received by' her at- th~ 
Hindu Law'.'. ' . . nuptial fire, and presented to her· on .her husband's marrl· 

·NECESSITY OF ADDIN.G A THIRD EXCEPTION; age to nnr.th~r wife, is den~minated a woman's properl) 
At-! 1\IGHT O.f!' BLOOD. RELATIONS Or PROST!·. and that which- has been jPven ~o· her by· her kindred; 
'!'UTES ARE. DESTROYED BY THE BILL:- as w~ll as her fee 1 or gratuity or anything bestowed after 

This definition up~ets a rUle of law prevailing for ages ~arr~~ge," · "Her kinsmen take it, if she dies . wit~oui 
to the eftM that the children of prostitutes succeed to ;ssue ·· .. . .. - . . ~ · · 
their property. The law. on the point, as ,it stands. at th The thas,age 1~ the version available to Vainaneshwar 
pre~cnt! would be fotmd stated in ~ulla's Hindu Law ~'Wh or of ~Itakshara, reads as follows, • . . · 
(1940) J>&ge~ 152, 153 paragraphs l!i3 and 164. A third · at was _giv:e~ to a woman by the father, the mbther, 

_ ··e:r.ceptiou should therP.fore be .added as follows. ~he, hus~and or a brother and received by her at the nuptial 
"Ezception-1!1.-No!iliing in fu!s definition s~all be re, an ~resented 1o her. on· her husband's marriage to 

dee111td to depr1ve the· blood relations of a prostitute or anothe~ wife, as also an.v other (separate acquisition ) is 
, any other sil_uilar mrtn of their right ot inheritance to her ~enoml~ated a woman's property"; And "That which' hal 

property". een .gtven to her by her kindred; .as well as her fee or 
NECESSITY OF ADDING A FOURTH EXCEPT~ON gr~~mty ~r a'Qything. b~stowed after marriage". 

DISQUALIFYING NON-HINDUS FROM INHERIT· Her kinsmen take 1t, if she· dies without issue'~. 
ANCE:- . DAYABHAGA AND TWO ' . · 

It _is neces~ary to add ·a f?urth excepti.on f~r.the purpose YAJNAWALKYA .SlYIRITI w_ig~.M;EN,TA~OR.& 0~ 
of dlSqualtfymg the non-Hmdus from'1nhentmg the pro-, THE YAJNAWALKYA: ' . SE VERSION 0 
perty of the Hindus. This point is dealt• in details in the l'HE MYSTERIOUS ~~~!DOES NOT CONT4 
beginning in paragraph 7 of this note. . . CETERA' OR ·'THE LIKE'· ., ~HICR ,M:EANS 'E 

(h) "STREEDHAN MEANS PROPERTY ACQUIRED . " . . ' . ,...., ' . 
BY A WOMAN BY INHERITANCE· OR DEVISE OR M (l) 'iiiShwarupa, who according_ to the statement ill 
AT· A PARTITION, OR IN LlEU OF .ARREARS ayne's Hindu Law and Usage .(1938),Aourished in the 
OF MAINTENANCE OR BY WAY OF ABSO· years 788-820 of the. Christian era and was a pupil of thE 
LUTE GIFT FROM A RELATIVE OR STRAN-~ great .Shankararacharya, wrote a commeutary called 
GER BEFORE,. _AT, OR AFTER HER M,ARRIAGE, ~ffi' $r Ba~lkreeda,. Yajnawalkya Smriti. 'He reads, ' 
OR BY HER O~N SKILL OR EXERTIONS, OR ·BY (cha) meaDlllg 'and', Jie does not use Adyam whict 
P~RCHASE, ORB~ HER PRESCRIPTION, 0~ ·BY me!l'lls 'et cetera' or. 'the like\ as stated alrtlady 
ANY OTHER MODE WHATSOEVER:- . Ady~ dellc>tes also property which s);le P19.Y !iav• 

D.F.:l:'!NlTlON 0.1!' ,STREEDHA.N AS INCORRECT aC().~tred by inheritance, purchase partition' seizure 01 

AS 'ITS SPELLING STR!DHAN:-. . · findmg; These are. described by Manu and' others. a1 
The Sanskrit wor~ ~~ , ~hich s~ou~d hav? been · streedhan. :womo.n'a property'. This is the sole basis o 

spelt as streedhan IS spelt ID Bill as stridhan as if the the , d.ethutton of streedhan now put in the code. 
word was ~ , .U should not surprise anybody that· See the edition of Vishwarupa' t · inte' 
the , present definition -of ~ dhan is an incorrect . by the Tr11vancore Government sT :om:n ~ry pr th1 

as its English spelling used thr_o?ghout. in the Bill and ed~tion of Yajnawalkya smriti wlth n~an um, ortaries 
the explanatory note and the vanou$ memoranda dealing ed1ted by · Setlur ( ) v_anous co.mmfln 
with it. . (2) In the commentary f A k · K nk 

PRESENT U. W ON THE POINT:.:..., . publi§hed in the Anandaao hr parar ,a-King o! . o an~ 
. Property 'acquired by woman by inheritance or at. ~ .in. Mayne's Hind~ L . s am series Poone, referred ~, 
partition, or in fieu of maintenanoe is not regarded as and 48 this shloka i naw b~n~ Us~ge .(1938) ~ pagedhy: 

.· streedhan according to the law laid down in British India· . and tJ{~ passage re:a um ~~ m Vyaw aaraa ' 
~arts and sett~ed for m?re _tha:!l a cen~ury, by the deci- (3) This· text is cit!d a~n Da 

11 
h •r . r IV sec 

s1:ma of the Pnvy Council. For the sa~e of couvenience, tion J paragraph. l3 ( S l ~ aga 111 c~pt•ef' Hind 
?r.l:v one r~se decided by the Privy Council and reported Law books -part IT), s(:e th ur s Transl!ltion o bh s 
m the Indum Law Reports, Allahabad series volume 34 . pa e 30 ~h ~~ e .same volume) Daya agt 
. page 234 (Debi M~ngalprasad Singh 118 • M;ahadeo Prasad m!ated' Iter~ ih~mds of streedhan ,are : 

· a s ..... ,~"-''~l"q. ' . The word . 
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(Adyam) 1XJlllpounded 'wi~h ~~~iii so as to I . · · produc~ the·. expression 'iiiMitoo!li;r not · · S THlS SIMP~Y A TRICK FOR. PREVENTING 
found m this version. According to the statemento ~e A~ITA.TJON ON l'HE POIN'X FOR THE PRESENT 
Raje.ni Nath Das. v. Na~i Chandra Dey (lll'JO). t Thll ~~~fOR PERMUTING AN INNOV~TOR Al' 80MB 
Bench, reported m .the Indian Law Reports Calcutta 'XHlS R TINE TO .MOVE AN AMEND~NT TH.AT 
series, volume 48 at page 643-the statement occurs t . CLAl!SJ; ::!HOULD BE OMll"XED: - · 
page 687-Jeemootawaahana the author of Dayabhaoa w!s ' l~~;ovPrn'llent should state. its views 00 .this point. ' 
alive in the year 1092 of the ehristian era. Ya'na~alk a TION OF THE PROPERTY OBTAINED BY 
lived at M;ithila, in the modern Behar and tell1 cited k A WOMAN AT A PARTITION, OR IN LIEU OF 
Dayabhuga hl Bengal sho)l!.d be regarded as more authentic ~~j~~~ANCE W!'ONG~Y INCLUDED IN THE 
tha!l the text available to Vijnaneshwar the author of CLAUSE ON. t)F ISTREEDHAN CLAUSE (2) SUB· 
Mitnkshara. According to the statement in Mayne's Whil 

1 
{I):.- • · 

Hind? Law, an~ Us~ge, (1938), Vijnaneshwar, the autho~ for a s e ~ family remains io!-nt, a woman· has no ri.gh' 
-of ~ta.kshara lived some time in the period covered by, ed b p~cifi~.shar~; of the, fa~ily estate, except as provid. 
the ye!lrS 1076-1126 of the christian era. He was a · as a~en: d 1~du Women s R1ghts to Property Aot of J!l37 
eontemporary of t~e author of Dayabhaga who was alive nc d' ~ 1~ 1

938, and under olause 6 olass I. But 
ih 1092. · · · · corf mg. .t a former Act, and according to clause 18 
· THE li{YSTERIOUS ADYAM MEANING 'ET ~~sb t:l~ Bill. property inherit11d by a widow from .her 
tETERA' OR 'LIKE' REPUGNANT· TO THE upona~h 1~ ~ot h;rh streehdhan and therefore it devo1ves 
CONTEXT··...., · · · . e ell'S. 0 er usband after her death. If o. 
' . . . .. . . . . . W1do:V su.cceedmg under the provisions of the former Act 
. The ward ~ (Adyam) which 1s compounded W1th or ~his B1ll effects a partition of the prope~ty th 
"'lliVl~ to ~roduce t~e e~press~on. ~ of partition cannot confer on her a bigger est~te ~!n~:: 
~nd which means et Qttera or . the like was always des· W~!Ch she got under their provisions Oth · 
oeribed .as the mysterious. Ad yam by Mayne in the editions W1dow getting a share in the inherlt~ erwrl! . every 
·Qf Hindu Law and Usag_e issued in. his life time. It is • have a par~ition effected. , In such a case C:hew:~ dtelikb' ~ 
.repugnant to the context. Had Yajnawalkya used. the she gets is in lieu .of the estate which she 1r 

11

d w h
1

~d· 
word hims(lf, he would have tltopped the description of remuins subject to ·the·same restrictions I: ·e\~ ,e 
~1?-e varieties of streedhan in ~hat very line of the verse. er;oneous to provide that the property ~btai~~d f 6 

~: 
:But he. dces not ~o ~q. .H~ ~ta~es ~~her vari~ties in ~he W1dow by partit~on in su~h a case is her absolute pro~ert ~ 
;next verse .and says m con,tm11~tion the property wh1ch . An?ther ooeas1?n when a woman geUI a share on Jtt. p~~· bee,~ g1ven to her by l:ier k~ndred:; ~s well 'as her f~e tlon IS when her eons or step .jlons effect a partitio!. It 
-,Qr gratuity (sbulk!lm) or. anythmg bestowed after ma~· ~h?uld be remembered that whlle the brothers remain . 
.l!tge". And the enumeratiOn ends heJ.J.. ·As the expressiOn , JomtJ. the mother has no right 'eithet under the Mitakshara · 
'et cetera' occurs after the statement o£'1 an· specified OL' the Da~abhaga schopl to demand any specific share 
matters, au'd not at any iptermediate ·place, the- rea'ding of the fam1ly estate; She is only entitled to maintenance 

,(Jf the verse' of Ynjnawalkyp. Smriti adopted irl.'Mitakshara _... But 'if a partition takes place between her sons she geia 
is repugnant to the context on its very face. · a share equal to· 1hat of a son. In the Mitaksha~a school 

1

• SLIPPERY BASIS FOR THE MITAKSHA'RA IN· she gets a similar ,share even when the partition is etlect. 
<CIJUSION OF PlWPERTY ACQUIR'ED ;BY INHERIT·. ed am?ng her ~tep.sons. In a case decided by. the Privy 
.A}.ICF, OR PARTITION IN THE LIST OF STREE· Council and reported in the Intl.ian Law Reports (1911) 
J;>HAN PROPER'rlES:-' Allahabl? series, volume. 34 page 284-Debi Mougul 
· n .is thus clear that there is a slippery basis for the Prasad S!Jlgh versus Mahadeo Prasad Singh, it was pointed 
Mital1sbara inclusion of property acquired by . inheritance 1 out at ~a.ge ~42 that "~hether the share given to a widow 
.or partition m .. the list of streedhail' propertie~, Th~ Mita· on par~ltlon IS a substitute for what to which she would 
kshara. version, of the Yajnawalkya Smriti containing' the be e~tltled upon inheritance, it would seem reasonable 
word • Adyam', exp.lairyed in the Mitakshara to denote also that 1t should follow the same rule of descent nnd revert 
.the inoperty acquireq by inheritance, partition &c., !s on her}?at~ to her hu~band's heirs .. I.f, on the other 
against at least other .version of the same text, found 1n hand, 1~ IS g~ven. to her b~ Wf!.Y of proVISIOf\ for her mainte. 1 

,tit least three other important works. · ' · n:ance, It seems. equally reasonable that when . the neces-
. NECESSITY O:b' OMITTiNG THE ESTATE ACQUIR- slty for her mamtenaDJe ha~ ce~sed, the P~perty should 
:ED ·BY A WOMAN BY INHERITANCE FROM THE revert to-the llstat? from which 1~ :was take.n . . . 
DEFINITION OF STREEDHAN NOT FELT ·BY THE. I~ property .obtamed at a partition or gJVen m beu of 
!<'!tAMER' OF '!.'HI' HINDU CODE WHO HAVE mamtenance IS treated as streedhan . property, it would 

1 !::l , · ~ . ' IN · CLAUSE devolve upon the daughter or daughter's daughter . and 
EXPRESSLY PROVIDED FOR IT 1 the daughter's son of the'widow, in preference to her son 
lS(A):_- . ~ as well as a son of her husband from a predeceased wife. 

1 
:It is stated in the. explanatory note that one of j;he It would follow a differ,ent line of descent. , 

th;·ee nia.i.p features of the Bill .is thab it;- abolishes the I.t is theref?re neceesacy to omit the words "or at a 
Riudu wolllan's limited estate. ·A considerable portion partition or i~ lie'u of maintenance" occurring in this 

·Of the' explallatory note and a considerable portion of the dause,, which defines streedhnn, ' 
.fourth Memorandum are devoted to su_pport to view 'aboue · SANSKRIT AUTHORITIES IN FAVOUR OF A 
repea.ling the Hindu .Law with regard to the limited • LIMITED ESTATE OF A HINDU WIDOW:-
.estatc helrl by a Hindu widow apd about substituting the . No research for the smriti authorities in favour of the 
.rule. abo.ut abst lute estate in its place. But notwithsta~d· y1ew. that a widow gets a limited estate· in the prop~rty 

.. ing this grim determin'atioq, of the Government to abolish 1~ented by . her husband need be made. Mayne in his 
the Hinau Woman's limited estate, it has not been able Hind~ Law and usage, .while explaining the !imitlld power 
to do it. It. is definitely provided in· clause 13 (a) of the - of ?1sposal posses~ed b,Y ll widow over the propert.y in· 
.Bill that the widow would get a limited estate by inherit- her1ted by her from her husband, always used to refer w 
. ance. The cia use reads as follows:- them, though all of them are nc:>t referred now in the 

"Property mherited by her· (a woman) from her husband la~c~t _edition of t·ht!t wo!k pubhshed in ~938 (the tenth 
··shall devolve upon his heirs, in the same order and accord- edlbon), ~vhere 9 t page t66,. a refere~ee IS. '!lade to the 
ing to the salt'e rules as would have applied, if the pro- text of Knt.)iayana only. In· the earlier editwns, a text 
perty had beexi his and he had' died intestate •in respect of Mahabharat and another from Narada ~sed to be quoted,· 

· th f · d' tel ft h' 'fe's death~' · and they would be found for example m the seventh 
ereo lta~e Ill Y a er 18 W1 . · . edition of thut work published in 190(). Dr. Altekar, in 
E~anat1on.-For t.he purpose of this clause, P!'Operty his work 'Position of Women in Hindu civilisation' (pub· 

·de'!'olving, on another widow of .~he husband, whether under !ished in 1938) has referred to the above texts at pages 
'this clause or under entry (9) Ill clause (~) shall be deem- 3U.: • ..,.a21 and hlls Rdded one mO(e from Brihaspati in 
ed to be ·property inherited by such W1dow from her support of t.he view that the widow's powers are limited, 
husband. - , This work iP very cursorily referred to in the note. and 

A CHINESE PUZZLE lNi THE HINDU CODE:~ no reference to his view justifying the ,recognition of the 
-· Inserti()n of cla;;e '13(a) providing fot the life-estate of life estate is made. But as neit~~r Mayne nor Altekar ~s 
,a widow ill as interesting as a <Jh!nese puzzle.. . attempted to state the , authontJes from a cm:~nolo!Jlcal 
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, d ttl 1 E R) 19l6, No. 401). It. 'is quite clear from ~&. 

"t . · · h 's neCI}SSBrY. to bear in mind in or er · ab~~e '~~s~s ,that ~he w~d~w's estate w8li regard~d as ~ 
point 

0 
view, W:llldcd 

1 
· hich ·the rule has been observ• limi'ted o"e. The pel'IIll.sSion of th .. e next .rever_s10ner, if to know the per10 urmg w h · · Iained from "' 

. ed ill Hindu society, ibese aut orltle~, are exp . not of the whole caste, was. necessary jio enab1e her to. 
this point of view in the se~uel. . ' A WIDOW . gift it even for a religious purpose •. The:~ are, however, 

LIMITED ~STATEAHINAB]H'AARVOAUTRA o:WELVE CE:t-!· other .records equally numerous ani! hailing from .the 
LAID DOWN! IN M; . same part of the country, w)lich l'ecord sales or gifts of 
TURIES BEFORE CHRIST:- · landed property .by widows made' .for. r~ligious purposes. 

. Daftari the date of Mahabharata. ~ay but which are s1lent about any pel'llllll&on of the rever~ 
According to Dr. . tw 'tve centuries before Christ, sioners. 1.he epigra.phic evidence then shows that the 

be taken to ~about th 
6 

't iS~ much more previous to custom differed with (!ifierent castes ,an(! different. 
though aecor g to 

0
• ers 

1 
ter on l{r-l ~ in- (93) localities in south India. Some sections of socil\l;y felt 

that. In Ma.habharata. m the = ~'ll • (in the Parva. tha~· the pel'mission .. o~ the ~eve~ioners wa.s necessary ~-
~ q~, ~~~ '1(19, ' 24 e 181 validate even a relig~ous gift; oflhers thought that 1t 
called Anuahasanparva, Adhyaya. 47. ~hloka. ~: more might be dispensed ;wit~). When we note that our-
of the Poo11a Chitrashala. Press Edition whet? . tated jurists all belonged ~ the ·priestly cla.ss, i~ need not be 

ihensive word · ~ occurs.), lt IS s wonde_red that their general tendency 'should have been 
ili~p~~it has been always la.id down th~t .the dr~pe: to give the widow a.n unrestricted power in the matter. ' 
· ~ ·t d by a woman from her .husband 18 mten et 0 y SCOUNDRELS READY TO CHEAT THE WIDOWS. 
: ~~ ~njoyed by her. .Women should never was e any AND. DEPRIVE -THEM .~F THEIR EST~~ES :- · 

ortion of their husbands property. . ·' · How scoundrels are ":a1tmg for oppo~un1t1es ~o. oheat: 
p · . nt i Ma.yne's Hindu Law a.nd the widows. and depnve them of their estates 1s best 

J).ccording to a statel';ll~ ~ e S2 Katyayan, Narada described in Mahabharata, .Adi parva., Adhya.ya 158: 
:Usage .(1938) .tenth !~~~:nr~~ded ~8 belonging more or Shlokas,· 12-18 Pqon& Chitr~ ShalatPress, Edition (1929) 
an~ Bribas~atl may . • ,page 269 in the following words:- . 
Jess to,,the same perlo~. . leadln , a. chaste life and,._ ".As the birds desire vecy 'much to ta.ke possession •of 

Katyayan st~ted that a Wllhw ;1 d ~hould enjoy . the : the piee!as of fieah thrown on the ground; a.ll persons. 
keeping un.sullle.d. the .bed l . e\ or lifetime. The 'rever• ,seduce a wi~ow with a similar avidity. O'husba.n~,. a.a. 
property Wlth moderR,hon, utynn~te ~h r dea.th . · . . I would 'lose my ba.lance of mind on account of bemg· 
sioners would get fue proper a . r e th' t aditions seduced by the scoundrels and would not ile a.ble to. 

. _ B'rihaspati said: that "a.. widow, who kep~ h:r ~usband, remain in the· condition apj>roved of. by th.e virtuous." 
of the family should obtam the prop~rty \ f ber life. Notwithstanding what is stated m i the e~lan~tolf 
m case of his death. She shoul_d ·. ave. 1 rt or or sale note · abont the litigation due to · limite~ estate · thiS 
She has got n~ right to nlake a gift, mo. gage point is Jllustrated by several cases commg before t~e , 
thereof'\ , , Courts. The following is only .one sample. The case. 1a. 
~ ada. laid down that the transfer effected by women reported in . the Indian Law Reports .Calcutta._ senes. 
"~r garded' by the wise as inv.11lid i.e., if they wer~ hever (1914) 'volul'!le. 41 at page 870. 'There' a. woman called 8~ec:ed espeaially, the gift, mortgage and sale of a.. ouse -Ramdhani' llasee ·gave. away .not only the property which. 

~r a fieid. ' . , · ' · she inherited from her husband, bu~ a.ll other property 
' OWING THE. PRAQTIOE OF which sbe purchased from the sa.vmgs of that estate, 

'INSCRIPTIONS. SH S PERMISSION OF ' THE to one Kulachandra Cha.krava:rty; who, though a. stre.IIgel" 
OBTAINING. EXPRES TING THE TRANS· to the f.alllily, exercised appreciable influence on her. 
REVERSIONERS FWOREv11f'1~tR RELIGIOUS PUR· The Calbutta High Co~ held that the ~ra~sfer wa~ not. 
FER BY A ~!DO · · binding ·on the revers1oners, who. we~e. ent1tled to thBI 
POSES:- , , . , · . . estate 11s the alienations was not justified by lega.l necea-

. Dr Altekar in his wo~!t. 'Position of womell; m Hindu sity and the transferee was ejec~ed. · . . . 
' civili~ation pages 817 and 818 ref~rs, to vanous· trans: A grJa~ part of the explanatory ~ote is devoted to ,lilie
' actions 'l)y the widows, in which rev~r.s10ners consent i:as disabiliti~s attaahing to the transfer to be ·effected by .a. 

obtained, though the gift was for spmt\,1~1 purp~ses. e widow who is the owner p£ a. limit.ed estate.. But it lS. 
says 'N~ither De:vanabha.tta ·no~ ~ilaka.ntha. states surprisin; to find that t:tot a single word is .devoted to 
whether the consent of the next rev~rs10ners was. neces· this. asp.lct of this question. But this ,point was. 
sary for validatip.g such _a transact10n. ~he l_~guage elaborately dealt with by the Hon'ble Sir Sultan. Ahmed, 
which they have used wo11ld suggest. that if ~e gut w~ i)J. his. introductory speech delivered on the 24th. of: 
a bona fide one for reljgious purposes, the Widow. co.u March, 1943, when he s.aid .that when women become
give it herself· without the consent of .the reve.rs!Oners' 1:9embers ot the legislature and ministers, the• quest!on.. 
The· actual practice seems. to have varied cons~derably. , o( their compet~ngy to managll the estate can not arll!e· 
We have no recorded cases from Nor~hern ln~la, but· Tne provisions ·o£ Hindu Law are intended ~o protect. 

, South Indian i.Iiscriptions; of _the .~ed1eval p~rlod. show the 1\Ve~sge Hindu, woman, about. whose protection there
that ~ha silence of the authonttes .":a~ mterpreted is great nee it, as pointed out' by Dr. Altekar.. As regards;· 
differently by different persons a~d. locaht1es. Ther~ was the w01nen ministers and members of the legislst~ 
one· view that the express pernuss1oil of the reve.rslOners . they can· ask their husbands ~ provide in the will from 
was an ~ssential pre-requi~ite for. such a ,transactiOn. It them to the effect that ·they would get absolute esta~. 
,would be therefore better 1f. the g1ft .purported to b~ ma.de . But all the Hindus ·in general cannot be asked to g1V& 
jointly by tbe widow ~nd the revers1o~ers .. · .Some lnscrtp· . up the protectiory which the- law gives to women, and 
tions from South. Ind1a show ,that ~h1s opm1o~ \\'as acted which .is &!so given .to Mahomedan women, as stated 
upon in practice on ,several occaSIOns. . Thus a . ~Oth numerous decisions of the Privy Council relating to> 

. century epigraph from Mysore records a g1ft ofland g~ven patdhahasbin ladies. . · · 
by a 'Yi<low and her brot~er-i!J-lnw (E. C.,. x.t,. Holkere . · , . . . 
No. 33}. The· brother-in·lsw is obviously mtroduced . DR. AT.TEUR S, OPINlQ,N IN SUPPORT OF THE 
here to ~how that the transaction had the full consent CONTINUANCE OF THE LIMITED, ESTATE:- · 
of the n·•xt reversioner. The· widow alone could not have .The point about the absolute estate and the :nmitecl 
sold the property,:· A 12th c~ntUJJ: inscription .from the est~t~ is discussed ~y Dr. Altekar in' his work. "~e 
same stated records the donat10_n g1ven by !I .Wl~ow to· a ~os1t10n of women. m Hindu eivilisation" published ID 
temple along with, her brother-m-law and Snvn1shp.avas, ' 1938, , at pages 314-822. ·At para. 312, he observes as 
Here it is clear that the consent of not only the next follows. "We must, however, note that even .. at present 
revers~o11er bj.lt of the '!hole. c~ste was deemed nece~sary the wi.d?w can sell .or ~ortgage her property for genui~e 
to vahdate the trans~ct10n (tbul, X, No. 100-A). A 13th necessities. The · d1sabihty .is that her powers in this 
century in~~ription from Madura. district narrates how connectbn are not unrestricted. This is of course a. 
two chil<~i~ss wi~ows wanted tq give a. garden to a temple, dis_abili~ from, one point' of view, but ·also· a protection 
how the1r relations would .not san~t1on th~ tra~sact1on, from another. In t)le Punjab and Palestine, for insta~ce, 
and how eventually thev could ach1eve the1r ob]ect ~nly male peAsants· had unrestricted powers of alienation; 
by securing the permission ·9f some other reversioners the resul~ "'ias' that many of them sold tWay ·their valu~ 



' able lands &.Dd eventually bec~e paupe.rs, as tJley 
could not property utilise or invesjj the also proceeds. 
Eventually ~he governments of those provinces had to 
restrict these powers in the interests of the peasants 
themselvPs. We should not forget that 95 per cent, 
widows are still uneducated., inexperienced and 
altogethet innocent of the provisions of law. If they are 
given the right to dispose of their landed property, many 
of them will be . induced by .interested parties to enter 
into unwise transactions. The money realised from sale 
will not last long, and the majority of widows disposing 
of their property will eventually find that they have lost 
both the lands and their sale proceeds. Their COJ!dition 
will then become very pitiable. !n the present circum· 
stances therefore, it is not.in the interests of the widows 
as a cl,as~ that they shonld have unrestricted power of 
alienation. · 
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the M.Womedan law decided by ~e Privy Council and 
reported in (1897) the Indian Law &porte, t;alcuita 
ser1es, volume 25 at page 9, Lord Davay dealt with a 
~milar point at page· 18 and 19. On the basis of a ~xt 
m the Koran, to be found in aura II veraua 241·2, i' 
wae contended tha~ a wife had a right to be maintained 
out of her husband's estate for 8 year independently of 
~y share which she may obtain in the property left 'bJ 
h.im. !But contrary to :this te:r:t, it was laid down in ·:tha 
Hedaya (Book ~· Ch. XV, S. ill), which aaya 
expressf,y; :'Maintenance is not due to a woman after 
her ,husband's decease", and gives reasons for so hold· 
!ng. l'he Imamia (BaUlie, p. 170), after saying that 
1t would seem tl!at after the death of her husband tht 
widow has no right to a residence except in the single 
case of her being pregnant, says: "A widow has no righb 
to maintenance, even though she be pregnanh". Lord 
Davay, oelivering the _hldgment of the Privy Council 

STURDY MAHOMEDANS OF PUNJAB AND observed. "Their LordSJiips on these authorities must hold 
SIND ABLE TO DEFEAT THE NAZIS RESCUED that a ~abomedan widow is not entitled to maintenance out 
'FROM THE,! CREDITOR'S CREMATORIUM ,!BY of her husband's e¥tate In addition to what she is entitled 
THE LAND ALIENATION ACTS:- to ,by inht-ritance or under his will. They do not care 

Apart from the p~tection giyen to the Mah<!medan to speculate on the mooe ,in which the text quoted from 
purdanashin ladies by the Privy Council decisions as ~he Koran, whic~ is ~ be ~ound, Sura II, VII'!JIII 241-2, 
stated nbove, the sturdy Mahomedans of. ·Punjab and . IS to ht: reconciled ·w:1th the faw as laid down in the 
Sind, who 'are able to defeat th11 Nazis, were required Hedaya nr~d by the author of the passage quoted from 
to be rescu!ld from the creditor's Crematorium by. the Baillie'e Imama. But it would be wrong for the. Courll 
Land Alienation Acta . passed .in those provinces. . The on s point of this kind to attempt to put their own 
Land Alienation Acts are· passed almost in all other co~stru~tion on the Koran in opposition to the expreqs 
provinces. In these days, when. men required w be rulmg ·J eommentators of such great antiquity and high 
protected, it _is idle to talk that the proiection given by J authority. 
the ffindu law. to women should be. taken away._ If A~ tha shruti authority in favour o! the new view is' 
the Hon'ble the Law llfember is .of opinion that free n~t.produ.•ed, this ,Point need,not be discussed any further. , 
right of transfer , could be conferred upon the· Hindu· It Is reterred to m order· fo state that flouting of the 
women, Jet him first use his good offices to pursuade smriti o~uthorities is' not permissible and that the -riew 
all the Provmcial. Governments in British India to repeal about. t·he absolut~ estate which is characterised by 
the various· Land Alienation Acts, and then urge that novelty and boldness should be rejec£ed. 
the limited estate of a l!indu Woman. should be con- SHRUTI AUTHORITY AGAINST. INHERITANCE 
vetted •mto an absolute esta~e, a.ffer thpse Acta are OF ;I'RUPERTY BY WOMEN:- · . · 
repealed~ · · The d.iscovery. by the fad!llsta to the effect lihat a 

ANTI-ALIENATION LAWS. IN .A~C~NT Tl~~:7 Hindu widow got an absolute es~ate .by inheritance in 
A l!'rench writer (E. De.) Le,veleye, !Jl hjs y;ork P~· the smriti period is si.milar to the discovery of a black cat 

tive property", whi~Jh has been transl~ted, mto ~p.glish, in a dark room ,by blind men, when the cat was not 
has dealt at length wiih this aspect oi the question .llll:d ·there at all. In Jogdamba. Koer va. Secretary of State 
h" . is ·-that non-transferabili~y was the oharac~r!St.IC for India in Council decided by the Calcutta High Cow; 18 VIew . · · t n1 in India but m in 1889, ~ reported in the Jndian Law Reportll, 
of propr:~1'ty in· ancient tunes ,no q y A •·ted If ady Calcutta senes, volume 16,. page 867, SU'· W. Comer 
SumatN; Java. 1\Dd in other places. s s... . a , e 
non-transferability is ~e rule even to-day as. regards the Petheram,. Kt. Chief J ustiee, and Mr .. Justice Bannerjee, 
property which men ,have inher}ted from their ancestors. delivering the judgment, pointed out. at. pages 371 and 
'It i~ preposterous to contend tha.~ thoug~. men could not 87~ as follows. "We shall consider these authorities 
transfel,' the property in a.ncient times or m mo?ern d~ys, . under• three heads, first, .lihe original authorities, second, 
WOJlleU could transfer the inherited property, m ~ncul~t the opinions of later writers on ffindu Law; and third, 
day• and should do so now. Yet the }atter pomt 1$ ·lihe decisions of Courts of Justice. Under the first head, 

, if it were necessary to refel' to .~he remoter sources of the 
urged ve~y 'seriously. . · Hindu Lsw, we shoul\l find &m,l!le authority for the total 

i·LOUTING THE VIEW OF THE SMRITIS AND exclusio~ of women from inheritance. There is the well· 
lJOMMB!'!TATORS OF GREAT ANTIQUITY AND known text of the Taittiriya. Yajur Veda Sanhita (Kanda 
HIGH AUTHORITY NOT PERl\qSSIBLE:- VI, Pnpathaka V, and Anuvaka VIII). "Therefore 

'The Hon'ble Sll'' ·. Su.l'-n Ahmad, called upon the mem· females .are feeble and unworthy 'of inheritance". Then 
... of there is a passage of the Nirukta (Vedic Glossary) to this 

hers of the lemslature to 1 produce a shruti in support effect; therefore it is known that the male is the taker 
the .priuci.(!le that' ·a .widow inhe~iting froiD; her husband of wealth, and that a f,emal& is no~ a taker of wealth'' 
could n)t transfer that estate, like. a protlgal son men- (see Roth's Edition. C?f Yaska, p. 58 and . Satyavrata 
tioned in the Bible IIDd he did not care to be. bound for Samasrami's Edition, Vo1. II, p. 259); and there is the 

, t~e ·smriti&. He hiinself, .has! however, not. pl'()du~~d Sutra or Aphorism of Baudhayana (Prasna, ll, Kan4a 
any shruti in support of his v1ew. The shr;lti authon Y II, 27). "Nor (ought she) to inherit. For the Veda 
for 8 limited estate can not of course be c•ted, f~r, ~~ (says) "women are not considered to have a right to use 
simple rcnson that in those- _early days, th: s;r.u tp te sacred texts, nor to ta'ke the inheritapce", which forms 
vented 11 widow from succeeding to her hus ~n 6 es 8 d'', the basis of the law on .the point. ;Nor is this exclusion 
in ·the ~a!lle way, in which she is preve~ted from s_uccee • of femslea 8 feature peculiar to Hindu. Law. The 
·ing to her )l.usband's -rights . and. m~erests Ill: th~ exigencies of primitive society stamped tba(feature more 
coparcenery pl'Qperty today. This po1nt l& dealt Wlt~8 t or less upon ancient law everywhere. In the preaeP.b 
elaborate length in the sequel. . Here we assume ' a. instance the. text itself contains the reason for the rule 
lihe Hon'ble Sir Sultan Ahmad, h~m&elf produces a s~tl it lays down. It says women are feeble, and, therefore, 
saying that a widow inhe!-'iting th~ estate ·from er unworthy of inheritance." The original passage !n the 
husband had absolute powers of transfer and on that Nirukt•'D (to be found at page 179 of the N~ruktam 
ground the new rule about absolute , right ~f , transfer' published by the Shree-Venkatesbwar Pll'ells, Bombay) • 
wo11ld btl justmed. Such a cas.e wou.d)!e simil~r to a. as follows ~~·';{. ~ liftfll' ~ 1 
text from . Koran being in cons•st~nt w1th the. VIews of Th'b pas~age from Bandhayan would be found at page 
the Ma '1-tomedsn jurists of tne shta and s~ . schools. 281 of Volume x:ry. of the S~ed Boob of .the Easfl 
It is ~htlrefore interesting to note how such pomts coul4 series {•rhich contains translations of Vaslnsbta aDd 
be dealt with at the .Presenfi a~e. .In a case governed by Bandhayana); 
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' . .A thinks that there is no~ even a moral duty. One ~ 
LIMrTED ESTATES OF THE FEMALE .:::cE which is clear from ~he opinion 'of the l~tter set of four 

SUBSTllUTE FOR THEIR· MAIN IDNDU Pandits ~ that ~he. prohibition .ab?ut transfer is laid
1 

ALLOW:.C.:D TO THEM BY THE EA.RI;-I~~GHT OF down by the shastras, whether 1t 1s a -lega.~ or . ~erely 
LAW WHICH DENmD THEM A . IN HINDU mora.l~prohibition is a difierent matter. This OplDlon of 
INHEID.ANCE THE VIEW ·oF MAYNE , 1 the Pandits deetroys ~he force ,of the opinion of. Sir M:. 
LAw AND USAGE:- · / . Venka.tsubharao, · according to ;whom · ~?e . ~octnn~ . of 

. ·. . · H' d L w and Usage dealt w1th limited estate is '$ pure creat1on by .JUdJC!a.l deo1s1ona 
· Mayne s m h1s m u a · In rt d b · t h &J; •, ' th' . t · "Chapter XX Woman's es'tate", prope Y unsupportn y anc1en s a ras .. 
~se~~~ :om males in a paragraph-'Limited power of INHERITED PROPERTY BY A M.AN IS SUBJECT 
dispos~'-In the recent 'edition of that work the a'rra~~:~ .. TO THE RIGHTS OF IDS SONS, GRANDSONS AND 
. ment is completely changed. . A referen;e rh. e~ w GltEAT-GRAND , SONS TO-DAY AS IN;EJERITED 

• editions wouid be .very convement to fin ou IS e ' ·PROPEHTY BY A WOMAN IS SUBJECT TO THE 
After referring to the _texts of Mahabharata, dKat;;ya.n~ RIGHTS OF THE DAUGHTER AND DAUGHTER'S 
and Narada, which are referred to alrea y, ·. ayn, SON WHILE THE . SELF-ACQUISITIONS. BY 

, observed, 'If, as I have, already suggested, the WI~?~: EXERTIONS OF EITHER 'ARE AT- -T.f.IBIR DIS. 
inheritance originally comm?nc~d as a oo~pep l9uld POS.AL :- . 
mode of enabling her' to mamta~ .,herself! It w_o , 
naturally follow, b6th that her nghi of usmg the. P~· Bereft of all the irrelevant points, tha~ are unheared in 
perty . would be limited, ·and tliat after, her ~e~~h, 1t the ·discussion abouy the question Of oonferring &II 

would revert to the heirs of her h~sband s fam~JJ : P~b- absolute es~ate in the property inherited bY. a woman, 
ably the same origin may be asCl'lbed to lhe limitationa the provisions of Hindu Law on the point· are fairly 
on the estate of 11 mother and._ other ~emeJe ancesto~. simple. If a man acquires property .by his self eJCertiO~'. 

CONCL
. USION OF DR. ALTEKAR FROU THE or if a woman acquires property, ti> use the express1on 

TATE ofthe H>n'ble Sir Sulta.n .Ahmad, by becoming a legislJ. 
TEXTS ABOUT THE GRANT OFl A L~D ES tor or Mirliste~;, both' of them have a right Ia dispose of 
TO THE WIDOW:- · · · . it in any way they like. But if the propei;y is ~uired 

From the texts' noticed above Dr. Altekar dre:~8 the by a man from. his ancestor or by a woma.n from lie~; 
.i!Tesistible conclusion, in his 'work on "The posltlo~. of husband or father, without any exertion, . and si.t!ply 
Women in Hindu civilization' page 315, ·as. follows, To because -1>! .the deatl), of the propositus ibeir children· 
oonclude, .we find that even so~e o~ the ":armes~ cham: acquire Rn interest in it.· The man acquires the a.ncestr&l 
pions of the, widow's right of mhentance like Brlhaspati property subject to the ,rights of sons, grandsons and. 
definitely declare her to be a limited heir"· · great grand sons in the property. The woma.n acquires 

- ·ERRONEOUS OPINION OF SIR M. VENKAT- 'the propew inherited from her father or husband, 
SUBRARAO RETIRED JUDGE OF -THE MADRAS subject. lo the reversionary righ~s of her son, fustead of 
IDGH COURT, wmcH CONFLIC'l:S WITH distribu1ing the estate amongst twelve C06hares 118. prei· 
•NOTHER ERRONEOUS OPINION OF l;>R bribed by Koranic law, the :)Iindu Law provides for the 
"' devolution of' the estate to the illi.mediate descendanlill 
~AYAS W AL:- .. ' · aubject to the rights of the descendants' of 1 ~e next 

In the fourth, memorandum paragraph 5, referen~ is degree, and so on. The essential prinoiple governing 
made to the opinio~;~ of SU. M1 Vankataubhar~o,, retired both the~c Muses is stated in a- tex.~ of ,fyas which 
judge of the Madras High Court, who contributed · a.n is. quo\;>ld in .the mit~sha.ra for the_ justification of th~ 
article to the Golden jubilee .· number of t.he Madras rights of the. sons t!) set aside the alienation. of ancestral 
Law Journal, who after discussing the texts, ob~erves, property made by, their father. For the sak11 of con· 
''The doctrine of limited estate is thus a. pure creation by venienc<l, a translation of this text would be ,found cited 
judicial decisipns unsu~ported by . ancient shastr'"!· in Chandradeosingh v. Mataprasad (1909) .reported in 
"~cording to him, the QOurts es~a?hshed by the satamc the In'd;an Law Reports, Allahabad series,' volu,me 31. 
British t'7overnment in one' of wh1ch he worked for a· page 176 and 212 and it·is as follows, "They who are born 
long time, are guilty of this crime. ' Thi~ is ~uite good. and thoy w1'o are yet begotten and they who are s£ill in 
But in tr~ explanatory note, a reference IS made to Dr. ·the womh, require the means of support. No gift or sale 
J ayaswal' s Tagore Law Lectur~s· fm: the year 1917 • on . should therefore b'e made". "Even· a singTe individua.l 
th~ subject of 'Manu and Yajnawal,kya' page 2~6, wb.ere may conclude a. do~tat4on, mofl;ga.ge and sale of' immov· 
It is stated that ~·an the commentators are equally guilty- able pi,"'perty-during a season of distress, for the sake of 
in reducina the right of the widow to a. limited interest. the family and especially for pious purposes". It woul4 
According "t;o this authority the courts established by the be thus· clear ~at the limitations· imposed on. the pro· 
British Government are oot guilty, but some· others IIJ'e, perty inherited by a woman from her father or husband· 
Sir VeQ.katsubharao may be asked to sta.te his opinion -;rre ~rec\sely thos,e that are imposed upon a man whp 
about t~.e view of Dr. J ayaswal. . mhertts the property from his ancestors. Both of the!fl 

OPIN10NS OF THE .PUNDITS REFERRED TO RJ. can not transfer it and destroy the rights of the · he~rs 
THE EXPLANATORY NOTE AGAINST 'J.'HE OPINION" presu~ptive except Qases justified by legal necessity. 
O':F Sffi M. V~NKATA81!fBHARAO: , . · MEN AS WE:j:.L AS WOMEN REQUIRE P:&OTEC· 

A .. J:tailed reference to the opinion of the Pandita , in TI0N AGAINST SHARKS . AND SHYLOCKS:........ '. ' 
an old case decided by the Privy Council in 1826- ~n a Full Bench' cas'e r~ferred ·to above, Chandra 

- Kasinauth Bysack v. Hurrosundery Dassee, is made in Deosingh. v. Mataprasad ·reported in the Indian Law 
the expkmatory note to show that according to four Reports, Allahabad series, voli!IIle 31, page 176, ,~ir 
Pa~dits; a widow ·inheriting a estat.e from her husband ~hn Sta.nley, Kt. Chief Justice of the Allahabad H1gh 

r got a limited estate and not an absolu~e estate and if she ourt, observed at page 203 as follows, '''In practice the 
were to alienate tha~ property for other than the permit- ~ervancE\ of the· ~le ?f Mitakshara,-(abolit setting 
td pul'j111ses w'ithout the consent of her husband 'a rela- 'Ullde th~ fatheP s alienation of ancestral property )-does 
tions, the alienation would be in~alid, "four other afford ijO'ne protection to the interests of 'the sons. The 
Pandits, on the other hand stated. that though, she would greed which exists. for the acquisition of landed propertY 
incur moral. ltlame, yet the .act would be valid against the in thi~ province is well known. Money lenders are ever 

· telation~ of the husband. In other words, in the opinion ready to advance· money tu thtiftless or extravagant land 
of ·these four Pandits, the sbas~as have merely imposed o~ers on tlie security of their ·landed property With a 
a moral duty and not a legal limitation upon the widow · :new to the ultimate acquisition of the property. Jntereat 
even in a Dayabhaga Province".' But what .was the IS al!Qwed to a?cum~late, uritil the, I:Dortgage debt h8i 
decision of the super-Pandits in the /Privy reached such dimensiOnS that it i~· unlikely ~at the 
Council in this case is not stated. ·It is also not stated· owner can redeem. Then .a. suit for sale is instituted 011 
whether the Hindu Law Committee agrees dr does no~ the foot of the security, the mortgagee gets leave to bid 
agree with the latter set of Pandits ·in holding that the and buys and thtl . family loses its ancestral properly", 
shastras have lnerely imposed a moral duty on the widow !£ the' mortgage is one by conditional sale, no leave 1o bid 

, for not effecting the transfer, or i"hether the commJttee 11S necessary and the mortgagee takes possession of ~e 
J . 
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property after' foreclosUre. ''!'he provision about con· acta of managements, which the widow is entitled to do 
:!erring the' limited estate on a Hindu widow prevenis under tbll Hindu Law. 
the' loss of the , family property. Oq.ly a shilock or a 
ehark sh>uld complain about it. As regardlf sharks, a ERRORS OF DR. MITTER, SIR M. VE~'i AT· 
esse reported iu the Indian Law Reports, Calcutta series S"LlBHA RAO, AND DR. J.A YASWAL: 
volume 41 page ' is noted in the s,equel. I . , "One thing, which is free from doubt to-day, is tha• • 

widow Wbs not allowed to inheri' her husband' a intereata, 
ERROR IN THE VIEW OF DR. MITTER:- · in those cases, where he died as a member of a join' 
In ~btl explanatory note in favour of the view tha~ family, until that Jaw· was modified by the Hindu 

the !im.;t.ation about" a Hindu Women's limited estate Women's Right to Property Act, which was passed in 
has no t·eal basis in the smritis reference is first made 1937, amended in 1938, and is to be repealed partly in 
to the oLservations of Dr. ;Mitter, who had discussed this 1943, as · steted in the schedule to the; 
question at great length .in his th~sis on "The position Blndu code. A widow, in times of'Manu and prior to 
of Hindu Women in Hindu Law" (1918) where at page it was .not &llowed to inherit even her, self-acquired pro, 
526 he has observed. that "although the doctrine has perty )t .eparnted estate. The subsequent amritis and 
been firu:~ly established. by judicial decisions •. neverth_less, commentators developed her. right to succession to auoh 
80 far smriti authority goes, t6ere ,is very little of 1~ to an ext~ut that development the Hindu Law Committee 
support the theory of the ~ited estate of women in has become afraid to give effect to them a.nd has deprived 
inherited property"', So £~= as the smriti authorities are the ~idowed-daughter·in·law and the widows of' agna~a 
concerned,· they ·are ,already referred to ~r. Mitter is a . of their right to inherit, which they have been enjoying 
retired• l·minent judge of the Calcutta High Court and . accordin~ to the Bombay and- Mayaukha school for 
he was a member of the Hl.ndu Law Committee .. With the nearly three hundred years, as Mayukh is considered 
deferen~e. 'to bini it should be pointed out tha£ his t~ have bfen written about 1650. But the inheritance'· 
inference from ihe authorities noticed by him is absolu~ly has been always for a 'limited estate. AD<l thia rule 
erroneous. At page. 527 and 528 he himself has not1ced about . the limited estate is applicable not only to the ,. 
tb~ texli of Katyayan and Narada and the 'passage from ·widow, b~t also to the daughter, mother, grand· 
Mahabharata an(\ he proceeds to comment on them as_ mother (excepting the cases governed by 
follows: "Wit)J. regard t.o the text of ~tyayana all thati the Bombay school of law and Mayookha). If the 
need be said is that it is only. by stretehmg the language reasonidg vf Dr. Mitter, Sir M. Venkatsuhha Rao and 
of the text that it can be made to supporti the ,theory Dr. J ayaswal is to be pushed to its logical consequence for 
of tJre restricted estate of a Hindu widow. One faila finding I)Ut the law' in the times of M'anu, to make it 
Jo see why alienation of property should noti lie regarded . applicabb to a widow, ~hat law would be in favour of· 
~s one cf the modes enjoyment. In many !J&ses where disquali!ring her absolutely from ,succeeding tO her 
The wide\{ inherits moveable property,. conversion may lie husband'• separate or self-acquired property, in the 'same 
essential to its ,enjoyment. The authority of. the text way, as the law prevented her from succeeding to the 

9
uoted trom Pie Mahabharata is considerably weakened Interests 'of her husband in the joint family propel1y .. 

when we remember that the text occurs in !l chapter on This is quite clear from the growth of the widow's righl 
"the Religious merits of gifts", and could not. . con· of succession from the historical point of view, which i.a 
,sequently have b~en intended to lay ~own a legal mJ~C• stated in the sequel. 
tion. Besides th1s the Mahabharata 1s a Purana and as 
a sou~e of law is regarded as of l~sser authority -than ONLY A. PREGNANT wiDOW ENTITLED TO 
the smritis so o that the . passag9 , m the Mahabharata INHERIT IN THE FIRST CENTURY BEFORE 
cannot prevail over express text~. of the smritis like those.. CHRIST OR. THE FOURTH CENTURY AFl'ER 
of Jajnavalkya, Manu,, etc., to the contrary; and, more· CHRIST IN THE TIME OF KALIDASA, WHILE 

I 11 I k to th M habharata not for TliE KING WAS ENT~TLED TO TAKE THE PRO· 
over, P~P e genera Y 00 

• • e a · · · PERTY BY ESCHEAT, THOUGH OT"'""R WIDOW"-legal rules liUT fof rules of e1th1cs' and morality'm which J:l..O.I ,., 

it does truly aQound. Wi~h regard to the texts 6£ Narada WERE ALIVE:..,.. 
it is clear that it is stated so broad that it cannot really ~ The time during which Kalidasa fiourished is a matter 
represent the -t~e view of ]he law. His verse would of dispute. According to some he fiourished sometime at 
apply e~en to S~ridha.n over which wome~' have un· 57 years before Christ. According to others, he 11ourished 
doubtedly absolute right of disposition. Besides t):tey·.are \about th" fourth century of the Christian era. In ~he 
not citdd by any commentator, no~ even b;r ~l!.e ~aya· times _of the poet, a widow's right to inherit ~as not 
bhaga, 1n support of the theory whtch ~urtails the. nghts . recogw~ed unless she was pregnant. In tpe sixth Aeo 
of women in inherited property." . .of the Shakuntala-Tiie lost Ring-a play of Kalidss, 
• . Alienation of property cannot be regarded as one of th.e ¥imster in charge of Law, Disorder informs the 
the .moJ~s .. of enjoyment, simply beca~e if it is !'rans· King t~ 1t a rich merchant died leaving widows only and 
ferred, there remains nothing to be enJoyed, e.g., 1f the th_at hts rroperty .therefore escheated to the .cro'Wn, 1 The 
estate is transferred by the widow to her brother by way King, however, dll'ected an enquiry f.o find out ,whether 
of gift, i·ho is going'to enjoy'the estate? C~n the widow a~.v ,of n~ widows was pregnant, adding, tha~ if any 
be said to be in enjoyment of the ~,>state, or lS the brother w1dow was pregnant. the property would. not escheat to 

'enjoying it? Moreover the meaning ~f the sanskrit text, . the CI'?wn, evidently implying that it wo?ld esche~t 
has not l.een properly understood by hun. ·Go!ap Chandra othe!'Wls l, though the deceased left many wtdows .. Thts 
.~ark?r Shastri-a great Bengal [awyer ~~s po~ted out passage occurs in Act VI after a few se~tence~ after the 
m h1s work on Hindu Law that .Sanskrit1sts w1th law verse 22. They are as follows:- . 
arid lawyers without Sanskrit often commit. mistakes. in King-(Reading it to. himself). What do I find here? 
understanding the· sanskrit. texts. The mte~reta~toq The ~hi~£ merchant, named Dhanamitra, trading by the 
put upr.n this text by Dr. Mitter illustrates thts VIew'. sea, has ;Jerished .in the wreck of his ship. 'The poor 
The en.tire text means that ''the inheritance of the pro· fellow: bns no issue, they say; and the Minister writes 
perty of the husband results in giving the widow a right that hi$ entire property Qit. accummulated lapses to the. 
til its usufruct. But so far as the corpus of the. property King.-'Miserable,-indeed, is the state of being childless'. 

· is concerned, the women .should. not waste it on •any Vetmvati, the noble merchant had vast riches, he must 
account''. If a person bequeaths prop~rty to his widow have ma•1y wives. Let it be inquir~d if any of his wiv,·~ 
and lays down that she wou!d be entitled to usufruct is pregnant. Door-keeper.-My. Lord, it has been heard 
only and the· .corpus should be left for the- daughter and"' that his wife, .'daughter of a merchant of Ayodhya, had 
daughtPr's son, the1 widow can not claip:l to transfer the her Pui!laavana ceremony just performed. King-Indeed, 
corpus. The limited estate of a widow under the Hindu ··then. the child in the womb inherits the patrimony. 
law is an exactly similar arrangement. As regards mov- Go, 9'lj' so to the Minister. 
able property,. where .the 'Yidow inherits, it, ~onvel'!'ion Door·keeper. As your .Majesty commands. 
may b~ •1ecessary for 1ts enJoyment, but conversion brmgs ! , · . 
in anoth~T property in lieu of the property converted' · King-!hea.ving a l?~g and warm sigh). Thus, alas, 
and the widow 'possesses the limited estate in the new do jibe nch_es of famdtes, rendered suppo~less bv the 
property substi~uted for the ·old. Conversion of. the absence ?f tssue, go !o. ?thers on t_he dem1se of the per
movables into immovable ~roperliy is on~. of the ordinary sqn mak:i:lg the acqu~1tion. 
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. . • YAJN.AWALKYA'S '!'EXT , obseryes, , 'But on the whole,. it seems. so.f~ ts:O state th~t 

· TNI) WIDOW IN 0 Smriti authority for the doctrme of ibe .~du WomB!la 
(PA_ . . PREGNANT WIDOW ACCOR;DING T estate is not .equivocal". !rhis observation ~ \Yl'Ong. If' 

MEANIN(;f A HO FLOURISHED AT .'l'BE h a· 1 d th ght f th 
VISHW.~HOOPA HWTH .~D THE BEGINN.J;NG OF, all the ,ommentators ave eo are · e n · o .. e 
E:t-.'D.O$'_THECEENITGU.RY OAJ.F~ TilE CHRISTIAN ERA:-. widow to ).limited estate, as'Dr. Jayaswal has ~dmitted 
THE NINTH _ . '-"' 't . the in the passage cited in the note, and they are qmte clear 
. • . lk 1 ·a . down the· rule of UJ,L1&1 ance ~ on the".point, it, is very unsafe to all. ege that. the, Bmriti 

'l:aJnawa 11.. aJ . .: · '"''-d w 
text ·· . . . , . authority for the doct:IDe ?f ~e = u ?man s ~state · "Tb ·a daughter (daughters · son), P~re~~· . is' not equivocal, espeCially .m :vi,ew of the wstakes m the 
b th e w~ o;~r's son Gotraja, Bandhu, the disclp d self-contradictory reasonings of the three learned lawyers 

rod ~;::tudreo nt are heirs to the property of a. d~cease pointed out a.bove. · · · 
an ""~ · , ( o~;~'a ~on a son). . ' 
man, having no son~r ~ons/fnulto~f~th'e other. 'l'he A.BSOLU'J'E ESTATE OF THE WIDOW: IN ONE. 
Each ,,r them succe 8 mall· e .. ~ , . . EIGHTH PORTION OF HER HUSBAND'S PRO· 
rule applies to persons of cas .es. . 1m text . of PERTY ALLOWEI.) BY THE MAHOMEDAN LAW:-

Vishvanlp~, co~enting on thi~o:tll·of 0: various · As staj;ed by Sir Henry~Smnmer ~aine, 1:h? ;Mahomed&n 
. Yajnawalkya, lasmg d&wn. ;h: ~ su~ceed, as stated system .ia a syste~ of mmute, fract1~nal diVISIOn between 

heirs and ~e persons entlt e th widow that she must a. nmnber of rela.t1ves, whose. groupmg nobo~y seems to 
above ~tates With .reference ~ t\ t the authorities in have aa yet successfully explruned, and that 1t must have 
be one Vl'ho is pregnant .and en s des ther commentaries grown up among a 'r.ace ,:whose property was easily divided 
support of his view. Vishvarupa. an Travancore edition. into units, a.nd possibly consisted of flocks, and herds. 
edited by' Setlur (1Ql2).Madras or. th:h · arliest available See Early Law and Custom page ,126). In such a. 

·The col4mentary of Y1sh:n;upa s!riti~ ~According :t;o · a. division, a· life-estate .he~~ waa ~ imp~sibi~ty as .the 
commentary on YaJ~aw ya · U 88 45-46 ·flocks ind ,herds would d1e away m .the life 'tmle of the 
passage in MaYI\e's. Hindu La"': al!-g /~1e !i':t Buresh: heir. Another point to be noted in this connection is 

, pararaph 2~-25, Vlshwa.roopa ~a:a!h~~ a who lived in that the Mahomedan Jaw allows the widow ,lio inherit 
wara, a. puptl of the gre:t Sha 788-820 ~f the Christian only one-eighth share m the· property, when the decease~ 
the peri?d c~yered by t e years . f Mite.kshara- lived leaves chi.ldren . behind him. When there. are no 
?ra, wh~e V!Jnane~~r~ ~~Ki~~tt~kr~trtaditya of Kalyan childrel)., she gets one'·fourth of th? estate. But it there 
~ the tlW~ of ~he a .u. Y . " eriod b the, years· are two, or three or even four Widow~, all of ~hem get 
(m the N'1za.m s. Doblnt~nlh!n .th~u~dred /ears after •. the same one-eighth. 'The result 1s the. share of .a 
1076-1126 .. that .Is, 8 0~ ree · Mahomed'an widow varies from one-fourth· to one-thirty 
:wards. . . . . , . . second part of tlie estate. Fo~ example, if the ~eceased 

'CUR1lENT OF AVTHORITY FOR HUND}l.EDSGO! left. behind him Rs. 32,00Q, a widbw may get an amount. 
YEARS IN FAVOUR OF ·A WIDOW INHERITIN · varying from Rs. 1,000 to Rs .. 8,000 according t.o the 
LIMITIW ESTATE AS . ADMITTED BY DR. circumst'\nces of the case. , But she would not get the 
JAYASWAL·- · · · · remaindilr as long as any agnate ·or cognate_ is alive,· 

Dr r. va~wal in his T"agore Law Lectures for 1917, on though, according to some authorities she would not ge/J 
"Ma;IU ·,~nd Iajnawalkya'' ·(page . 286/ h~s, state~ that ~t at all in any case •• ev:~n when that p

1

roperty escheats ~ 
I' all thtj ,.0mmentators are equally guilty m re~ucmg ,the the CfQwn., (See ¥ulla s Mahomedan La.w .( ) pa.ge . 

· right ot the widow to a limited estate"., :I'~e ages ~£ . The lot of the Hindu widow is incomparably s~perior. 
variou~ commentators would be found sta~e~ m Mayn!l 8 Being. the surviving hlilf of her husband, she succeeds to 
Hmdu L11w and Usage (1938) tenth ed1t.ion at page~ his estate'. in filll, though her power of. transfer is restrict; 
43-58 in paragraphs 23 to 30 .. The age of qommentators ed. The. Mahomedim Law regards the Marriage in a 
may be 6aid tQ begin at the time of the. ~eat Shankar~· 'different light. According to Mahomedan .Law, a woman 
acharyllo who lived in .788-820 of the chrlst~an .or~, as ~ succeeds' to sixteen annas share in the estate, whether 
pupil Sureshwar , is . considered to ·be mden~cal ~th, as a widow· or daughter, if a separa~ed brother is a.livti. 

· , yishwar.lipa who wrote a· co~enta~y 011 . YaJ~~wal .Ya According to 'Hindu.Law she inherl\ls the entire property 
Smriti. .The c\ll'l'en~ of authonty, der1ve ,this long penod ' in slioh ,,ircumstances. 
of eleven hundred years throughQut: the'. le'llgth and , , . · · . , · . . . . 
breadth of this sub-continent has been.. uruform t.o ~e (a) ~· PE~SON IS DEEMED TO.'DIE INTESTATE 
effect t,hot the widow gets a limited 'estate. In a c~se IN RESPEGT OF ALL PROPERTY OF WHICH, ·HE 
:decided•o:v the Privy Council and reported in the. Indian OR SHE HAS NOT MADE .A TESTAMENTARY DIS· 
Law Reports, Calcutt11 series, ,volulne 48, p~e 80 (and POSITION GAPAfBLE OF TAKING EFFEC~. 
many othe~ reports)-Balwantrao. vs. BaJ~rao, L~ 
Duvediu sta.ting the opinion of the Privy . 9ouncil NECESSITY OF ADDING ILLUSTRATIONS TO 
observed, 'It must be always remembered that the com· THE DEFINITION OF A.~ INTESTATE AS GIVEN 
mentar!J:o:~ sre only eommqntaries; They do not' enact; IN CLAUSE (2) SUB-CLAUSE.2 CLAUSE (a.)::... . 
they 'e. x.plain lmd · ~ evidence of the congeri.es of cus- Th' ,_ · rd · 30 f 

I • · I · •t 1 th t h '. IS em use is wo for word .the same as section o 
:toms,' which form the aw · t 18 qUI e 0 ear 8 w en the Indian Succession Act. But this is nowhere mentioned 
~e comwmtators. began, their ' · work, the unifol'lll , 
custom throughout .India was ,to give a limited es~ate to in the notes on clauses. · Four illustrations. Bl'e ·given in 

the Indi'IU Succession Act to section 30 ib order . to 
the. widow. illl.i>lain' the meaning of the· section. These illustrations 

NO PROVHUON. IN' THE SMRITIS FOR AN • may be reprpduced here. They are as follows:'- ' 
A!BSOLUTE ESTATE TO BE Im£ERITED BY A 
WIDOW:-

In the explanatory ndte, it. is state~ that there is a 
considera~le body' of opinion that this pa,tticular limite.· 
tion a limited estate allowed to the widow-has no basis 
in the Smritis. This statement is absolutely wrong, liB 

the Smriti of Katyayan, Naaada and Briha.spati do make 
a. provision for the limited estate. But the more relevant 
point is whether there is any ·provision for the absolute 
estate inherited by a. widow from her husband, anywhere.· 
This it not mentioned anywhere in. the explanatory note 
and the memoranda. · · 

ERRONEOUS OBSERVATION THAT THE ·sMRrii 
A'\)THORITY 

1 
A!BOUT THE WOMAN~S LIMITED 

. ESTATE IS NOT EQUIVOCAL:- ~,. 
1 

. · 

~e P.:<planatory note, af~r explaining the point in an 
. entJrely mong wa.y, assmnes the garb of impartiality and 

· lUustrations. 

(i) A has left no wilL He ,has died i'ntestate in respect 
Of the whole of his property.· · · 

(li) A has left a will, whereby he has appoinood B, his 
executor; but the will eontains rio other provisions. A 
has died intestate in respect of the distribution -of his 
property. . . , · . . , · . 

(iii) . .A baa bequeathed his wh~Je property for an illegal 
p~rp?~ti. A: ~aa . died intestate 'in respect of the · dis· 
tribut.ion of his property. · 

. (iv) A has bequea.thed 1;000 rupees to :S, and l,O(J( 
~pees to the eldest son of C, and has made no otheJ 
bequest; and has died leaving the sum of 2,000 rupeel 
.and no other property. C died before 'A, witliout ha.viD! 
ever had a son. ' 'A has died intes~te in reilpect of th1 
disJ;ributiall' o£ 1,000 rupeea. - . 



1~ 
' Nti~ERotif:i O~JJJ:UTION_l:i ~0 CLAU~E ~. 'l'h , b" a. caao from Punjab roportod in the newspapers some yeal'& 
. ere are D:umerous 0 Jeotions ~ clause iS from the · ago, where' all t.he five agnatic descandanta. were alive 

101Dt of J>rmc1pl~ as well aa de~. They are s~ted and the birth of the tifth armatio deSC61ldunt waa -~'e· 
,eJow:- ' • b d ' h all o- ""' 
RIDICULOUS NATURE OF THE CLAUSE INCLUn· rate wit the aliection whtch i~ deserved. lt has b.lliiD 

NG THREE LA 1Tn JJ repea~dly pointed out ~ ~e an auomuly of the Hindu 
• . U Sl)ES O.b' .w:.IR1i. IN ONE ENTRY Law of lnhentuuce that· the 4th or the <)th aguatio des· 
,IM.I.LA.H. '£0 .b:OHClNG THE VICEROY ,AND TWO d t · · 1 d :XECU'l'IVE COUNClL.LORS TO SIT IN ON"' nu • m ceu llll IS not entlt e to succeed as some ot the ohief 

AT WRlL ~ ................ heirs and .that the inheritance goes to other remote rela· 
~R SE E :ALL OtHER OFF,l;CER::i !HAVE t1~ns. Th~s defect has .not ~en remedied by the 'com• 
:~~:::_uq .. c~ QR SEAT EACH . ~OR '!'HEIR DUt~e which was busy ID domg other things. In Brihaa· 

. The ridiculous nature of th" entry I in class I of clau•e patl chapter 25 shloka :.!5 (trllllSluted in the l:iucred Boo~ of 
b T • .t~e East series in volume 83 Naroda lllld Brihaspati a\ 

cllll est be illustrated by forcing the Viceroy and two page 873), it is stated as follows, "Whether he, be the third 
~x~cuti~ii Councillors 1i? sili in one chair in tho Viceregal or the fifth, or. even the seventh in descent, he a bali 
t•am gomg from Delhi J;o an unknown destina~on-a receive the share belonging to him by right of succession?" 
rain in which :.l8 other officers aro. allowed 28 differont No doubt this refers to· the descendllll~ of a person who 
eats or chairs, one seat or chair to one officer. The con· went abr9ad and died there, but the principle is the same 
usion that would arise frQm this arrllllgement is 'similar and should be recognised by enacting that "aU. agnatio 
o that arisilig in P.he present case, from the mlilt1plicity descendants should be exhausted before . the estate 
·f the classes of heirs m entry I. devolves on other heirs. These would exclude the 
l:ilNDU . j)_Yl>'l'l!lM 011~ RECOGN!t:lll~·G INHERl· daughter also,. as ~e sons sliollld exolude' the daughter. 

~AN0.t!l UNL:i ili' .t'A YvUh. U.t' A l:lll-H.:i-L.l!i CLA'>l::i u~· NECESSITY OF ADDIN'G A CLAUSE TO THE 
U.lliS, UO.N'J:fu\,t~J:JJ.l) Wl'J:J:I. 'l'.l:il!l l\IJ..AiliUI'Ii.t!lJ>A.a.~· "EFFECT THAT AN UNDIVIDED SON EXCLUDES A. 
>ib'l'.t!lJ.VI O.t' l•~iliit!l'A.t.'llU.t!lll'l liA.VOUJ:I. u.ll' lSJ.M.U.L· DIVIDED SON, LAW RELATING 'J,'O JOINT FAMILY 
:A1'<.t.UUb .l:>UliU.t!ll::iblUJ.-1 O.t' l:J.tj!Rl:l 0.1!' VAJ$J.uUl:l PROPERTY 'l'AMPERED .WITH BY PROV)IDING 
;LAbb.t!l8. Tl:l.Lib ulVl.N\.t ltlS.Iil -~0 li:Mt.hVJ..i!i,l-,'l'A· 'THAT AN UNDIVIDED SON SHALL SUCCEED 
:lU.N :-. · ALONG WITH THE SEPARATED OR RE-UNITED 

lt. would appeal' from the j;_ablo of )l.eirs according ~ SON-SECTION 7 (B):- • '• 
>oth the schoofs o:t .tl;indu la'!V, Jiliat, ono of the prmc1p~e& . The point that ati undivided son should exclude a divided 
>i the· .tliddu .Law of lnherltlillce lli ~Ji ~ho Ulll~rl!iance so11 is already dealt with, while criticising the 
•oes to oruy on~ class ot re!at1ons who aro sapmdaij, '.L'wo · · definition of heritab)e 'property. A clause should be 
:r more c~.asses .are . not. =rd up. aa h,elr&\ W;dow and added here that an undivided son excludes a •divided' son. 
laughter do not succee4 J;og~:~tller. , J)aughter and daugh· l'I~UbJtil::il'l'~ U.t' A.UJ.Jl•'l\.t Alii' ~i>.v.t.l''l'!Ul'l 'J.'O 'l'~ 
ier ~ son do .no~ succeed wge\!l{er. bl.DUJ.arly WillOW, E.l!'.t'.M.l!' 'J.U:iAl' A .IJAbll:'U'J:.b.A Ut' A b.l:l.VUJJli.A 
laughter, daughter's son and ,paren~s· do no~ succeed to· wuuw :B.t: .t.J.~l'l'l'1.b.JJ 'J.'IJ A b~.t!l W.liJ.tiJ:t 
;etue.r .. A fonwri ·son, w1aow, dll.llghter, daughtllr s son, \VUU.IJJJ J.1J!i .b.AL.t: u.t: 'l'.liA:i' \vl:ilv.tl. J:l.L1I \vUULJJ 
1arents, bro~hers, ano. bro~uer's• son do nop succeed to· J:iA V ~ :rA.I.l..t!.•~ . J:iAJJ J;.l.tl; .l:ll!..t!lJ.'I /J. LJ!.til:l.'.LtlAJ.'.t!l 
:ether: · jj;ach of ~lil.em succeeds in default of ~lie .other.. bO.N ;- · • 
mgmentllt10n of the property of the deceased IS lihU& · Whilo criticising the delinition of the word '1·elu.tlid' 
IVQ!ded. '!'his is one cmer cuarac~erisW.c which distill- given. m clause tliJ (1) {I) 1t hus been poin~ed ou~ JJl~) ' 
:uishes tho :t:llno.u system of in)leritance from oiher sy_s·. ~lle l:lill has unnec~s~aruy• destro.ved the r)8llti Of a Dlllil• 
ocms. . ~ ., · . ' . . putras of t.lle bhoodras, which' nav~ been recognised 1or 

'J.'he difference between _the Aryp.n. systems of ~rl· centuries. As ~stated at P.Bll'e 84 of Mulla:s limdu. 1a~ 
;auce and the Mahomedllll system was oxplamed by ~J.r. (1940), according 1lO deciSion of the l'rivy Uouucil, au iliegt· , 
1 ustice Mahmood in an oft, c1ted l!'ull Bench ·case, uovmd t101ate sou of 1.1 shoodru. mkes one-halt of wh11P he woUJ.d 
L>ayal v. · ln~,~yatulla (llitl5) rep_orted in tho l.ndlan La.w · p,ave taken, if he w'ere le)!1timate, This dec1sion. shouid 
lteports, Alluhabad .series, Vol. 7, page 775 tl~ page 7tla, be the basis of a provis1on· recognising ~he rights of' ~ 
n the following ~erms, ''.Among ArJ.an sys~ems, wWch Dasiputra of a shoodra. , 
:avo~ the not10n of the inchoate r1g~ts .of lletrs, ~he rule NECEt:lS11'Y Ol!~- AJ)DING ANOTHER CLAUSE TO 
>f primogeniture, the_ jus reprmnt.at1oms~ and ~~e exclu· TH¥ E.l!'J!'J!j(;'J.' l'l:!A'l' 4N ADO.L-''l'J!jJ) . ~ON «.;OM.PE'J.'. 
non of temales from 1nberitance excopt m !lpeclll! case~, IN<.& Wl'1'1H A LBlHl'IlVlA'l'J!l SON WOULD JjE :t:lS· 
'he property' is not so completely split, up on the owp.er,a TITLED '1'0 ONE·l!'OUR'l'J:l I:Ui!..H.E;- I 
ieath, but under the ·Mahomedan syspem, upon a; man 8 lt is necessary to add another clause j:o the•ollect that 
ieath, not only his children are entitled lio . succeed ~ au adopted son compe"ting with a legitimate son or sona 
~is 'pri)perty, but his wife, m~thel',. fat~er and ,othur ·of _the deceased would ~ake. one-fourth share, whllo each 
~eirs, according to well defined rul~, and ~ myse?: legitimate son would be :takmg one share each. Whether 
lf a caso in which, after a Muhammadan ~ dea · 'h , .the adopted son should be g1veu one·Jiith share or one 
?roperty WQS divided into :twenty-three .~es, eac)l ·ell third share or one-fourth share .is a; ~tter of detail; which 
~aving a separate shafe in every pa~cel • , . , may be decided by the sel~ct comnnttee. But the ndop~· 

ENTRY IN CLASS I OF CLAUSE 5 WRONGLY ed son can not be given a -share equal to that of a legttl· 
DESCRIBED AS "WIDOW AND DESCEND,ANTS", · mate son, as proposed in the Bill. The poi~t about the 
rROUG1H THE 'FOURTH AGNATIC DESCEJ:.iDANT. growth of rights of the adopted son from nothing~ ~mo-
1\ND THE "'Ol:.tNATlC DESCENDA~T-DAUl:.tB.'i'ER'S t~ b~t somet~ing short of ~he righ~ of the legttimate 
• • b"' "''-'""'ln' · · · son 1s discussed m the sequel. . . ~ON li:J. N :r .o.= '"""-: . · the. entry No. 1 in ADOPTED SON'S SHARE SHOULD NO:C .BE 
_,,There arel num5erouhi~. o:J:c~~::n~d as 'widow and des· EQUAL TO TRA'f OF Tm; LEGITIJ'r:{ATE SON. . -... 
~ass I of cause w c 18 • · " 'd ·,lllld N~TIT'I'ED TO INHERIT IN-, 
:endants' as stated already-The des.cnpt~on ~ ow The ADOPTED SON NOT E u.u RARAT ·-
iescendants" is as inacaurate as. it IS DUsle~dmg. d, THE TIMES .OF RAMA~A AND .MAHAB. ·. 
iescendants oLa daughter, . e.g.," daug~rer ~ son an Sonless kings were not m the: habl~ of ~king 8001 

m 
ila.ughter'·s son's son, are not included m ~his .categoryll adoption for tho purpose of o.ffermg pm.dat:' them!Hafter 
lik . h · • on or the son's grandson. Eron a · their. death and, for perpetuatton of their eage. ence 
~h: ~:lB so:e:c:nd~nts ero ·not meiltioned there~~ ::~ Dasharath did not adopt anybody thoug~ he becam.e nearly 
lxample', the ·"th descendan~ of the ~eceased :in · 60 years old, when he performed the~~ sacrifice and 
male timo ·of ~e propositus IS not mentioned ther . . got the sons later on. Similar!! the kin~s ~ Mu.habhatata 

ALL' THE,AGNATIC DESCENDANTS SHOULD ~~ did not adopt when tbe extinction of thetr lives face them. 
INCLUDED IN CLAUSE 5, CLASS 1 AS ENTRY !A. I . The reason for all this is that the adopted li?n was not then 

B f th dau hter mentioned \in entry (2) of Clas~ h . entitled to •inherit. This point is stated ID Mahabharata 
t . e ore o to gmention in an jntermodiate- entry whic Adipsrva Adhvaya. 120, Shloka 34 (page m of the Poona 
I IS nbecedssary.b d lA the son . a~d ~he grlllldson ~f Chitrashaia. Pr~s edition of 1929)' where after referring to 
1118:!" e escn e as • d th fifth agnatic . · 11 h · · ~be great-grandson, that is the fourth an b ':a -have read the sona wllo are .:s ~ relatibna 118 we 81 elJ'II ~ 
aeacendant of ~e I deceased. I remem er .• . 



1~ 
' . · . · f d tO iD \ the sha1·es of the adopted BOll. and ·an "after-born", son 

Shlokas 32 and 33, 1!]le ~<!i ~dopted son IS re ?rre erson , ~ Wlll !l!lOpt-eu. ~on .. !IUOUilUs .1.\l good q UIIU~leS ", a COil!ll: 
.15bloka. 34, as being one wh~ JS an . that ll! a P d· .t1on wluch· is· presun;!uOly suusneu 1~ every udopt1o~ (see 
who i 11 no.t arelation and .hetr., ~he ~t ~f p~rsons. reg~he ~11!¥1U 1X,' OtJ.vl:lJ and upon w.tuuh ~.jourt.s cannop, in llny 
ea. as sons, out nop ent1tled to inhenP 18 grven 10 · cuse1 be expect«!! ro pronounce. · It must be ~·~memb~rtu 
following passage. · . ' ... · . that a dattuku bOll~lo~es all h1s future rights in. ~he faiiilly 
, "The adopted son,. a son purchased; a KJ:ittma son, 11. of ~ bir~h as u. collll~queilce or ~ne a.ctopt1o~ and· 

1
, 

ael:f-given son, a son of. a woman who wall ~ th~ w;nb seems' hardly tan: thut he should ever ~ount us anytlung 
a~ the time. of her marnage, ·II son born to t w e ca::: Jess .than a nuturul-born son m tlle.ft~nnly of h1s adoption. 
adulterou~ ,!Dtercourse, an~ 8 son-hom: from ~ ,. · I · CRITICISM OJ!' l'H.i!:' IU:At;ON8 lWR ALLOT'l'ING 
woman are not regarded elth.er .as rel~tlons or .. 11'& • , AN EQUAL t;HARJ!: ;ro '!'lib: .ADOP'l'ED ::iON:-
.This point is discussed at elabora~ .length 10 Mayne 1 From Mulla's Jiindu .Law (1940) ninth edition page 5ilOj 

Hindu Law and U~age (1938) te~t~ e~t10~ pages 110--125•, it would appear that only amongst shoodras in . lv.Ladra~ 
where a table of sixteen· authont~es IS .gtven at page 111• and Bengal, an adopted son shares equally wi~h the aiter: 
to show the various. ranks ~ wh1ch the ~d.opte~ 1tn -:-d born natural son. 'ln the case of shoodras ip. other places, 
assigned by them. Some of these authon.tle& at~ trea he does not get the same share. ~'or example in th~ 
the adopted ~on as incompey.ent to. i~herlt, whil~d ot:ers Bombay Presidency~ even amongst ~lie shoo,dras the 
allowed bim a right ~ inherit. ·This. 18 the .secon s ~ge adopted son gets on~-fi1th of the whole estate. In ~he 
in the growth of the r1ghts of the adopted son. Tb: third case of the twice born· adopted son never got. an equal 
stage was reached, when all o~~er kinds -of sons ec:e I share in any part of 'India. It~ may be noticed that 
obsolete and only the -.if~ (legttimate) and i{'i\'to uad~ ) amongst the shoodruij, a D,a.sipu~ra. is entitled to one-half 
sons remained and the r1ght of 'e:~ so~. en was share, and as the adopted son's status .was ·better than 
not the subject of dispute. : But If .a ·legt~ima~e ~d was that of a Daaiputra a. praqtice might ha.ve grown1 u:p in 
born tO t)le adopter after the. adop~~n/ t ~ 8 opb t son i Bengal" and Madras' in favour of treati.llg an adopted son 
did not, share equally with the legttimate son,. u . w~: .better than a Dasiputra, and as this could be done only 

, entitld to a !esse~ share. As stated by Vashishta 1 by. giving an equal shp.re, to th.e adopted son, it was ~one. 
Adhayaya XV, plac1t~IT! 9. · · · . . . ate But no such practice arose m other parts . of India as 

If after an adoptiOn has -. been . effected, , a ~lm rt . stated allieady and therefore ~he committee wal) entirt~ly 
·son is born, the adopted son 18 ent1tJed

1 
to ~ f? M pa , · wrong in upsetting the practice of givipg a lesser share to 

This subject is dealt with at elaborate . -;ng .m are 8 the adopted son which prevailed for centuries.. . 
Hindu La';'~' .and U~age ~1938) tenth edition ~t pages .2!30· , The next point alleged by the Committee is that not 
262, and .m Mulla s Hm~u Law (1940) nm~h edttlon only, the texts on this subject,dif!er ·but the same text has 
page 5,50 the sa~e thing ts sta.ted. . beeu interpreted in different ways in 4ifferen~ par~ of 

THE REASONS GIVEN IN '!'HE EXPLANATORY ·India., The scope of the discordant text o~ Vnddha 
. NOTE FOR GIVING AN EQUAL SHARE TO 'l'HE Gautam, about 'giving an equal share to j;he adopt&d son 

ADOPTED SON:- , . , has been tt·eated as state.d above, as having 'l).o binding 
· The· reasons given in the explanatory note .for giving an force as against other au~horities. As regards tl~e con-. 
equal share to the adopted sqn are-stated as follQws. "It tehtion that the same text is inte~reted in differen~ 
is worth considering whether the )aw should not be further ways in different parts of India, the different ~a.ys are t.h~t 
simplified by putting all. adopted sons, whatever the, form in Bengal, the adopted son gets, when there .lS an Aura~n 
of adoption, on the same footing as natural-born sons for aon, one-thil;'d of the adoptive father's estate, in B~nares 
purposes of reckoning relationship. As already stated we school of Law, he gets one fourth of the estate ~d m the 
propose to abolish the distinction between an a~opted son Bombay and~ Madras, Presidencies, he gets one fifth of 

1 and an Aurasa. or natural-born son .for purposes of inheri· · the estate. But these different results are due .to ~he 
· tance. Rules of intestate succession should be as simple method of finding out wha~ is, t~e one-fourth of the esta.te. 

as possible. Variations to meet individual eases may be. This- difference call not, be a. '·ground ior giving an equal 
16ft to the individual owner to make liy will. When, 'as in · share to the adopted . son. , . . . . · 
ancient Hindu Law, wills were, unknown, . .it mig~t have· :Another point i8• that by.,giving a smaller share to t.b~ 
been necessary to insist upon every .shade of · differe~ce , adopted son, further. complications are likely to at1se 
between one sort of heir and.another.' But .row that V?lls when there are other'competing heirs. But..jn the Mah?· 
have be~ome a recognise~ part of Hindu .law i~ is poss!ble . medan la~v of Inhe~itance, which i~ reproduced in' ~h1s 
to simplify the rules of mtesta:te success1on wttbout hafd· clause, diff.erent hen:s have got )llifferent. shares. N? 
ship to anybody. tHindu, law treats lin .adopted son as further complication can ·arise by giving a sl.naller ease to 
entitled to inherit' just mdf he were e. natural-born .son. the adopted son in .this case.. As r~gards an 'adopted 
except when a son is actually born afj;e, the adoptton. son possessive in good quantities referred to in. the expla
When,. however, II son is born after adoption; he (i.e., ~e natory note, v ashishtha's. rule about- giving one-fou:th 
after-born son) usually gets the larger share of .the ~ather s share, which has been accepted .as 1,\lithority for centur1es, 

. property, the relative shares of the two sons be~ng different does.' not make any distinction· between. an adop~d so.n 
in the different scbpols of law. In Bengal, the adop~d with bad· qualities and good qualities. The comnuttee IS 

son usually takes one-third of the father's estate, m wrong m holding that the condihlon of possessing good 
Benares, one-fourth, in Bombay and Madras, one-filth;,but qualities is presumably satisfied in all cases. The cou;~s 

, amongst Sudra~ 'in. Madras and Bengal, an adopted son have pronounced in all cases, a.~ stated already, that a_n 
shares equally with an after-born son. Not only do th~ adopted son as such, gets a lesser share, whether he. 18 

texts on th~s. su~ject differ, b~t t~e same text has· be~n good or liad is a ~atter ~f no significance. · T~e las~ potnt 
Interpreted m different ways m d1ff~rent pcrts of India. is that a Dattaka son loses all his . future r1ghts Ill the 
Further complications are likely to arise 'y.rhen thJ)re are family of his birth as -a consequence of the adop~ion a.~ncl. 
other competing he~. ~ow ever, .as the result. of the . it seems ·hardly fair that he· should ever count as anyt~g 
Desbmukh A.ct, which gtves ·the Wl~ow eq~al. ngh~s. of less than a natural-born son in the family of his adopti~n. 
auecession with a son (in acco~~nee Wl~h ·a pnnct~le, which · That the S<iopted son loses his rights in the natilral· f~tly 
we believe to be. in th~ true spm~ of Hi~du law), !h 18 pro· · Js. not a discovery like . thE) discovery of A.menea. 

' bable that adoptions Wlll become ~ncreasmgl~ rare 10 futJ;re V ashishtha knew it well, and still laid down the ru~e .. 
and the ti~e there~or? s~ems ripe for domg away "'ylth · Adoptions have· taken place on the basis of this rule g1v· 
these complicated distinctions between adopted 8?08 and ing a lesser share for centuries ·because "one.fourth of 
"afu>;-born" sons. No \ sue~ distinctions ap~ear ~ b: ·a loaf is ,better than no bread".' 'It is the poor ,parents 
recognized in the text of Vn~~ha .Gautama .ctted tmdth who,give their sons in adoption to the rich. The son of 
Dattaka Mimansa, Sec. V, 43, . ~ gtvt;n .son (u., an a ?~' the former has, little to inherit. By adoptiop the 'sa~e 
ted son) abounding in good quahties exiStmg shouldh a leg~ttf boy becQmes entitled to inherit a big estate, subject to 1ts 
mate son lie born at any time, let both be equa~s a~b' 0 ~ivesting in favour of the le2'itimate son in the way dis· 
the father's whole estate". Ther~ appears to ~ no mg cussed already. , ,, ' o . . 

in this text. to restrict the rule latd down therem ·to any . . 1 - . . • h (the 
· · cular caste. Thus, according to. this text, there is In sta~mg that 1t seems hardly fa~r that e , 

~ifferenc.e (whether among dwijas or others) between. ·adopte~ son) should ever. count ~a anythmg less th~n. 8 

. I 
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natural-hom son .in the ·~y of hiS adoption, the com· in the anceatraJ. .prop:n;,'. it should. formula'~ a d,iraA• 
Jlllttet: ~as no~ aware of the gravity of the xrlistake it w811 aJ. iha ... ""'" 
collllllltting. In the case ot an <Impartible estate the propos to ~ ellect, IWI~d of forruulll~ provisions 
after-hom son is prefened ~ the adopted son, ~n the whic~ produce that eficct in an iudiroc~ .Q:umuur. 
ground that the adopted,son IS a substitute for the Aurasa NECESSITY OF HE..\10Vl.NG THE DAUGHTER 
son, and that,, wht. u the ,latter comes into existence, he FROM CLAUSE I, E~l'HY 1, \\'BlUR HAS CON· 
xclude th b t t t M V~RTED A DHA1W:Al'AT.N1, E~TlTL:bD i'O l'HE 

e s e su u u e see. x BJ;le's Hindu Law (1938), WHOLE Ef:>TATE Ol!' THE l)L'CEA"ED IA'TO' A Kl"'D 
P: 262, .paragra~h 198 and according to this principle enun· OF ""' "' "' "' 
CJBted Ill ~e ~xplana~ry note, it would follow that in BEGUM OR MADAl\1 \\'!.I:IOSE SH.All.E IS TO 
!uture .legJSlatlOn applicable to· other subjects, including DECREASE IN PROfORTION TO THE INCREASE IN 
nnpart1ble P.ropert~, the adopted son should exclude the , ~~~~ER OF THE ~AUGHTERS OF THE DECEAf:>. 
Aurasa son. A rdin · · . . 

An anomaly 1io be noticed nere is that the Dasiputra ¥it C:h g tod the Hmdu L11w as. prev111hng' 1n both the 
who was entitled to half a share in the property has bee~ 'd a ara an the Dayabhaga sch~ls for centuries, the 
coll_lpletely deprived of it, while, the adopted so~ who W81l ~i~ 0~ !i:clude~ th~ ~aughter f:rom '?her!tance, and she · 
entitled, to ~ share ranging from one-third to one-fifth A t f 

0 
un er t e Hmd~ Vi omens Rtghts to Property 

(except in one province and that too amongst the shoodras u!u~d 1987 
as am~nded 10 

1988. '!'he widow took a 
only), has been declllred to be entitled to the full right of . devolvedestat:h ac:ardi:tg 1 to the ~utute and the estate 
a legitimate son, 'which was three to five times of that of its tire:n Teh aug er or dang ters of the deceased in 
an adopted son ' en. Y· e reason why' the daughter or any bodv · 

· else did not' succeed in the lif t'm f th 'd • 
· Here i~ an.additional illustration of the aangers of piece· heir or ·co-heir . that h' h .

6 1 
e ,

0 
e w! ow 

8

~ ~~~ 
meal leg1slatton ... If the entire Hindu Code had been Adhyaaya 25 hl k 4; ~c 1j s~t~d by ~rihaspati, tn 
taken in hand, this mistake; would ·have been easily f th E ' 

8 0 
a • rans ate m the Sacred Dooka 

avoided. , . . . . o. e ast ~eri~s, volume 38 at page 877 as iollows "of . 
From what· is stated above; tile !!dopted son. was. not him whose wife IS not dead, half his body survives. How 

_entitled tO inheri~ at all in the early days. When :he can .SOY, ?ne else take the property, w bile half of his body 
got the right of inheritance, it was' limited in- extent as sumve~ · The daughter does not take any interest in 
stated already. His right can not be the same as that the property other father. while the father is alive (though. ~, the. so'n does so in tile case of ancestral property). How 
oi. a legitimate son. An e11:ception should therefore be c~~ daughter take the estate of her father, while the sur
added to the clause as follows, "Exception. •Where the vmng half of the father is still ther~· in possession of the 
deceased leaving behind,an adopted son, as well as legiti· property. The explanatory note accompanied by four · 
mate soli or ,sons, the adopted son shall be entitled to· one· l~ngthy memo'ran~a does not contain any reference to any 
fourth share". smgle text, a!lowmg the daughter to succeed as 8 co-heir 
_ If 4. parts are given. to OUP. legitimate son·, the adopted along with the. widow of the deceased. Looked at from 

son shoul~ take one part. · ~he P?int of principl~ laid down by the Rishis justifying the 
WANTON ' t>ESTRUC',riON ,OF , Tim RIGHTS OF 1nher1tance of the Widow, there is no room for allowing the 

·GRANDSONS AND GREAT GRANDSONS Wi!IOSE da?ghter or ~aughters of the· deceased to succeed as co· 
FATHER AND GRANDFATHER RESPECTIVELY ARE hell'S alon~ wtth the widow. Let the daughters wait to have 
ENTITLED' TO . INHERIT THE J;lROPERTY OF HIS some . pat1ence. Let them wait patiently until their 
DECEASED FATHER UNDER CL4-USE 5, ,QLASS I, mothe: or stepmother dies, as they waited until the death 
ENTRY ~:~ . · . . o~ th .. :r f~ther: The Hindu sages have safeguarded the 

The essence of a code is exhaustive and it is not there- nghts -of tnhentance of the daughters by allowing the 
i,ore permi~sible to introduce any other principle of Hindu widow a li:Oited estate and the daughters would succeed ' 
Law for explai¢ng its terms. According to Hindu Law . to the property after the death 9£ the widow or widows of 
as it sta.nds at present, all property which a man inherit& · the deceas~d .. The Christian to Mahomedan-hybrid rule of 
fr.om a Clirect male· ancestor, sot exceeding three degrees succession has conve.rted the .,m qi<ft (Dhannapatnee) of the 
h1gher than himself, is ancestral property, and it i$ at once dece81led, who 'was entitled to the whole estate of 
held by himself .in coparcenery with his own. iSsue, Tsee her h~sband into some kind of Begum or Madam, whose· 
Mayne's Hindu Law and · Usage (1938), paragraph 275, share ~~ the property of her. husband goes on 'decreasing in 
page 858 and Mulla's Hindu Law (1940), paragraph 228, proportion to the greater number of daughters left by the\ 
pages 238-239]. As the son, grandson alid the grea~-grand- deceased. The ,blessing which .a Hindu girl was accustom
son get a vested interest in this property by birth, . the · ed to get was to have eight sons and have her husbahd 
e~ect o,f the rule ·of inheritasce stated ,in the text-books alive during her liletime (~ ~T m llflll; lflll) : But if 
on i!Iindu Law to the effect that 'the property of a "man she has eight daughters, she would ·be the most 
passes to his. (1) son, (2) son of a predeceased .son, and unfortunate woman ('31! F-f'!iT ~tft) if she is governed 
(8) son of predeceased son of a predeceased son is, thav by this alleged. Hindu Code instead of by the Hindu Law. 
t~~ .son of a living son·, and. the son. of a living son of & The , Mahomedan or the Christian principle of giving a 
livmg son also get an interest in the prpperty though their · share to the daughter during the lifetime of ~he widow can . 
interest is less than the interest ot the son of a predeceased not be introduced into the Hind\) system of inheritance. On 
son and the . sot! of' a predeceased son of a predeceased accounb. of the peculiar system of marriage · prevailing 
son, because that is to b~ determined in !!CCordance with · amongs,t the Mahomedans and the Christians, a man'& 
the rules of stirpitaL succession as stated in the .rule of daughter is always his daughter, but a wife is not always 
YajnaYalkya to.· t.he effect. But as Code i& a. Code his wife, as she mi~ht be· divorced in his lifetime and might 
and . , no reference' to anything else· is permissible, re-marry, after his death. As pointed out by Sir Roland 
the son who inherits his father's estate, be!l<Jmes Wilson in his Digest of Anglo-Mahomed'ari law while juati· 
e~titled to. it in its entirety. If a man dies, leaving thiee · fying the view of the Allahabad High Court in Fida Ali 
direct descendants. In one line, a. son, grandson and great- 1lBT8'UB Muzaffar Ali, (1882) reported in the Indian Law . 
.grandson (and no widow or son of a predeceased son or Reports, Allahabad series, Vol. 5 page .65 to the effect 
ion lo£ a' predeceased son of a predeceased son~, the sou th.at according. to the Mahomedan Law, wife has no right 
alone would be entitled to the property and the grandson of preamption, "The general tendency ofthe Mahomedan 
and great-grandson would not be entitled to it. The pro· Matrimonial law differing fi.om the Hindu law, is to treat 
vision therefore requires to be changed so as to allow the the h~sband lllld wife as essentially strangers, united by a 
~d~ons and great-grandsons to have their vested precanous contractual bond for a specific purpose". It 
lnterests recognised by the .Mitakshnra scho~l, unaffected., is on this account that the Mahomedan jurists gave the 
The vested interests of sons and grandsons and great- daughter a share in the property of her father even though 
graJ!dson ·destroyed by the new legislapon. · there were sons. She had no expectation of any inheri- . 

DANGER' OF PIECEMEAL LEGISLATWN ILLUS·- tance at all and where it did exist, the share allotted to 
TRATED BY THE CASE MENTIONED:- her was negligible. 1 Ace<irdin~t to the orthodox school of Hindu L11w. a wife of a Hindu can not re-marry either 

The danger of piecemeal legislation ill illustrated by the in his life time or·after his death. The right of a widow 
case mentioned above. If the legislature wants to abolish · tO inherit. are very restricted under the Mahomedan and 

·the vested interests of sons, grandsons, and west-grandsons the Chrisbian aystema and the right.s of a daughter much 
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· h h . f' '"o · '-·Ie AND THE. · LEGISLATURE PASSED 'D'h,....:U higher seven times higher t an t o~e o · 11. Wl"' w, w.w ,i, L>..u~u 

. according to'the HindlfLs.w, the matter is reversed• and WOME~'S RIGHTS TO PROPERTY ACT NU:MBER 18 
the Hindu wid,pw is entitled to succeed to' the whole est~te· OF'1987 BY WIDCH SONS 'AND WIDOWS ONLY ARE 
which sh~ ma:v even transfer for justifiable purposes wh1le CO-HEIRS ~~ 'DHE WIDOW GETS A ~IMITED 
the daughter ~oes not succeed during the life time of the ESTATE:...:.. , ' , . 
widow. If 11 Mahomedan dies leaving behind him 11 ~dow Any body going througJ:l t.he entire report of the ffi'ndu 
and 11 daughter, the widow gets two ann.as share m th~ · Law Committ~\1 and .the eicplanatory note and the four 
property, while the daughter gets fourteen annas. · Accord· memoranda attached to the Hind)l Code Part I, dealing 
ing to the Indian Succession Act, <iection '33, the widow with intestate succession . gets the impression that the 
get~ one-third share 'llnil . the remaining two-th!r~s share · question of making sons and . daughters an~ widows 1 as 
goes to the daughter. The Mahon;teda~ or Cbns~1an ru!e } co-heirs a,s welJ. as t~e quest1ol! of . c,onferrmg absolute 
about making a daughter a co-he1r w1th the mdow 111 estate on the w1dow Is to .come for tile first time for the 
absolutelv inconsistent with the Hindu jurisprudence ana consideration of the Central Legislature. at the time. of 
ean not be introduced into it. The daughter should there· conside!jng th!l Hindu Code·. · The Hindu Law Committe'e 
fore be removed from the liet of co-heirs mentioned in elm has not written even a word about the fact that the Cen. 
I entry I. • • . · ' · . tral Lel'(islature gave its decision against both these points 

NECES8m OF REMOVING THE DAUGp:TER when Hindu Wotpen's Rights to Property Act tN'o. Xvm 
FROM TI{E LIST OF CO-HEIRS:- . - . of 1987) was passed. Clause No. 4 of the Bill No. 85 of 

According to the Hindu Law as prevailing in both the 1985_intraduced b:v Dr. :beRhmukh wRnted to Plake the 
schools for centuries .. as well as according to. the Hin~u son a co-heir with the widow mother, daughters and 
Women's Right to Property Ac~ of 1937 as amended .the daughter-in-laws of the deceased.· But. the legislature, 
eon excll1des. the daughter and the widow also excludes refused to make the. daughter a CQ·heir with the SC?n and 
the daughter. ' Accordinl! to the clause 5, the daughter is the wirtow. Simitarl:v a clause in the Bill wanted to 
made a co-heir with both the son as well' as the widow. ~live absolute estRte to' thA widow in the propertv inheri
who -excluded her. This is not justifiable on the Ql'O.ll!'d lied' ov her. from .her· husb'and but this was rejected hy the 
o( the principles of inheritance of Hindu law acted upon Legislo.t.ure and section 3 sub-section (3) of the . Hindu 
for centuries as s£alied .already ... The daughter .sh~uld be Wo~en's Ri~thts ~ Propertv ~c~ 1ex~ressly provides that 
removed from the first ~ntry and iput ?own In dnother any tnterest d.ev?lvm7 .on a E'mdu Widow nnd.er th11t Act 
entr:v which for the n\lrpo~es of· convemence nla:v now be shall be the hmtted mterest ~nown as a Hindu w9men's 
called entrv l~A. The absurd results ,ari~ing from the :state. . The report of .the Relect 'C?mmittee on Hie Bill 
application' of the rule lire stated belo~:- mtroduced bv Dr. Deshmnkh was signed on the 2/itb of 

Abaurd mui+.R flowinq frgm the rule- · , , .r an~ary 1987 (see the Gazette of Government of India. 
DAUGR'I'F.'RR G'F.TTlNG A 'RIGGER RHAR.'E OF Part , dated . page . ) .and 

1Im PR01'ERTY T'FI:AN T:R"F, ~ON ACCORl)ING TO this reMrt was signed by N. N. Sircar; Muhamm!li! Y~tkub,' 
TRE 'M'A"R'OMEDAN-CtrnTS'l'TAN-'RYB:R.ID·RULE O'F. G. V. Deshmukh, F. No:vc~. Sri Prnkasa, V. V. Giri, N. •c .. 

. TNB'ERITANCF.. AS rr.tUSTRAT:FlD TN· THE· CASE · Ohull~~r. Lalchnnd _Nav~lrai nnd Nilakantha Das. While' 
·- OF THF1 ESTAT'F. OF DR. SIR NILRATAN SA'.RKAR:- the H~~du Law. Commtttee -hilS nresumed to state that 

'Accordin~t to Hindu taw n son excludes a .daughter. on t-he ~~vv Coun~1l was. wrong h~ holding'. , that th11'estate 
~his point the law bas .b~en Rattled for centunes and there mhe,ri~ed bv a woma_n from her husbnnd was limited estate. 
is no difference of opm1on between the two school~ of nnd c1ted nltssR!!es m the explanator,v notes for showing 
Mitnkshara. and, De.yalihaga. According> to the. Maho· .. t~a~ the limit·ation about the limited estate. of a tH'indu 
medan-Cbristian-hybrid rule of ~inheritr~nce now II!IJlOsed mdow had no real, basis in the smritis, it did not see the 
on the Hindus by this alleged Hindu Cod~. da.uj!bters would benm. in its own . eyes while nointi'ng 'ont to tb!l . absent 
pet a bigger share of the pro'flert.y th11n that 111lotted to a mote m the eyes of the Privv Council. Not a word is to be 
eori and complet~l:v dislocate the ~son's manag~m.ent df found anywhere in the report of the committee to the effect 
the llroperty and his residential. arrangements. Th1s m~"' tlj.at the contention ·a~out the widow b~ng entitled to an 
1le illustmted with refe;ence. ii?. t.~e . estate. of. ~r: 81r ~bsolute estate was reJected only four years before ,it signed 
~ilratan Ssrkar, who d1ed at Gjrldlh recentl:v leaVJng an ,Its report on the 19th of January 1941 in the bracing eli· 
onlv son and five da1:1!\'hters, as stated in. the ~TARS report,s. mate of .Simla. Similarly no reference was made to the. 
In 'this_ case, the estate would be divided according to the fact that th~Jionou.~ble' S~ Nriplllldra Nath Sircar· (Law 
rule into seven parts, and two seventh of the estate. wou!a Member) sa1d that The Government was quite prepared· 

. ro tO the son and five:seventh' woul~ e;o ~ the. fl~e. to s?pport the B.ill so far as the ri~thts a.,re intenild to 
daughters. Sun'Oose that· he left behmd h1m ' a bu~ be gtv~n to the mdow and not to daughters 'and Dr. Desh-

- bunpalow, contl\ining fourf.ePn roomA of·equal dimensions.. mukh tssued a statement in .the Pres~ on which he reliecl for 
the son woulil have got und~:r. the Hindu Law the entire · saying that he will be quite satisfied if the Bill is limited 
bun!!Slow fu himself. whe~e he would be b~nll'ing up his to the righ\s o~ widows". [See :J'he Legislative Assam· 
children. Accordinl! to -the new rule; he would get only , blv. Debates (1936) Vol.. IX page 3284] 15th October 1936. 
fo~ roo,mR .out of fourteen rooms and ten ~ms ~ul~ b.e Thts ~ndu'Law Goilm1ttee may be called ~lpon to explain 
llwned hv _his fivA da?~ht~rs who would he l!vmg .mth the1r , wb!. 1t ~uppressed a referellce to the above matters while 
husbands 1n-the husoand s houses and whose m111n concern wntmg 1ts report and preparing the explanatory note and 

. in the fatbeT's est.ate would oe to sell their share~ to the ' the .methoranda !lttached to the Hindu Code. The mem· 
hi~?~est bid~er. The. new ,rule wo~ld p~uoe results, bers _of this c?mmittee has not acted, as impartial scholars 
":'~1ch are absolutely mconststent mth the Hindu !)lodes of helpm, t??·Hmdu c.omn;tunitv on the most imp?rtant pieces 
livtug. . . . . . · o( leg~slat1on affectmg .1t. They have acted as advocates 

DAUGHTERS GETTING A BIGGER SHARE THAN would have acted in order to ~ecure advantages for that 
'J.IHE SON AND, WIDOW OF THE DECE,ASED PUT TO· si~e by whom they were engaged. ·' 
GEl'HER:- . ' X ' · ~-'' 

In the above case, the deceased did )lot leave behind E AMINATION OF THE OLD AUTHORITIES, 
a widow. Had 1he left1.a widow, behind ,hi.vl, the estate ~Wi:rl~~.ALLEGED TO ALLOW DAUGHTER TO 
would have been divided into nine parts, and the widow . H CO-tHEIR ALONG WITH ll'HE SON A~ 
would have got two shares tlie son would have got two ~:iC ARE REFERRED TO IN THE REPORT OF 
shares and the daUghters ~uld .have got five shares. The HINDUS~AEWCT COMMITTEE . BUT NOT BY· THE 
shares of the daughters in such s case would have been · · . COMMITTEE:- , . 
greater than the 'Shares of the widow and the son put . It is necessary to examine the old authorities which are 
~gether. . _ , alleged to. be~ favour of women's rights. of inheritance~ 

ERROR IN NOT STATING TE'E UNANIMOUS VIEW general and which are alleged to allow a daughter to inhent 
IW THE LEGISLATURE WE1CH REJECTED THE ~s co-heir along with the son and which are referred .to 

' CLAU~ES IN BILL NO. 31i O'F 1935 BY WHICH tn the report of-the Select Committee but which were not 
WIDOW DAUGHTER,. MOTHER 'AND SONS WERE l'l!f~rred to ~y the Hindu Law Committee. These autho· 
SOUGHT TO 'RE MADE CO-HEIRS WITH THE SONS rttles were orought to the notice of the Select Committee; 
A'!m BY WHICH THE. PROVISION ABOUT ABSO· as· s~a~.~ in its. report in the memorandum submitted to 
LUl'E ESTATE OF THE WIDOW. WAS N1Jl1JQTED the JOint Coln!D.1tte!l by the representatives ot the women 
-~ . . 

·.\ 
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~f Siuda "The ancient shastras do not exclude a daughter inherit as co-heirs. The provision for· giving one-fourth 

. frotn inheritance, Sukra Smriti says that if a man divides :&bare to the unmarried daughter was a proviaion tor her 
hi! property during his lifetime, the daughter should be marriage.' · ' 
given half a share; ith share is.mentioned by Yajoowalkya, The method 'Of culculut.ing oue-fourtb share is discussed 
Kalyana and Manu and they are not quite clear if it is ith in the sequol. , 
share from each son or only of all the sons. As the ques- ONE-FOUHTH SHARE TO BE GIVEN TO THE 
tion·of share is so undecided' in Smriti authority, we feel UNMARRIED DAUGHTER BY THE BROTHEUS 
tb~t in.view of the considerations of ·equality and of .ACCORDING TO YAJNAWALKYA:-
modem requirements, an equal share should be given:•. · ·• Yajnawalkya smriti, Achaarnadhyuaya, shlokns 123 .~ud 

· ·~Kalyana" referred to in the above memorandum appeara il24, which state. that an one-fourth share is to giveo to the 
to be a mistalre, as there ·is no smriti known as Kalyana's unmarried daughter, lay down as follows: "Amongst thll 
smriti. Some of the ?ther prominent authorities !'llferred. :heir dividing (the ancestral property) after the dcnth of 
to 11bove are discussed 'in the sequel. the father, let the mother also take an equal shur~. Un-

THE OBSOLETE RULES OF INiHERITANCE MEN- jnitiated brothers should be initiated by those for whom the 
TIONED .IN SHUKRANEETI, ACCORDING TO WHICH •ceremonies have been already performed, But sister 
THE SISTER WAS ·TO BE GIVEN ONE-EIGHTH should be disposed of in marriage, giving them as an nllot-

AND H SISTER'S N ONE-SIXT N H .ment the fourth part of a brother's own shore." , 
SHARE T E SO EE T Tbe one-fourth share given to the unmarried dnughtcr 
SHARE BY THE SON OF DECEASED FATHE}\:-. is a share which would be equal to one-fourth of the share 
· In the memorandum submitted ~o the,Joint Committe& ·of a son who would be a co-heir with the other son,' There-

. by the representatives of the women of Simla, it is pointed · · tore where a man died leaving behind him one son and one 
·out that "The. ancient shastras do hOt exclude ~ daughter. .O.aug~tter, the estate would be divided into two pnrts and 
~0'?1 inh~ritance. . Shu~a S~it~ s~ys that if ·a man · ·-one part would be further sub-divided into four parts and 
dtvtdes his. property durmg,hts hf~-ttme, th~ .daughter · the one-fourth of this one-half, whi~h is equnl to one·ei!lhth" 
sh~uld be IPYen half. a. share · Th~ ~hulrra s~ntt referred. -of the whole estate; would be given to the daughter. This , 
~ IS t~e Shukran~?tt~ar-,.Second edit1on of wbtc~ ;vas pub- • point is dealt with at length in the Mitnkshnrn which states 
hshed tn Calcutta m 1890 by Shree Jeewananda .V1dyase.gar as follows: For example', if a certain person bad only n 
Bhattacharya. .·. , . / . , , . llra11mani wife, and leaves one ROn and one daughter, th11 

· _ The rule~ of mher1tince. are menttoned m the fourth whole paternal estate should be' divided into two parts, and 
~dhy~aya; m the. :fi.fih .toptc. '!he few rules ~ be found -one of such parts be sub-divided into four; and, one of 
m thts work are mcons1stent With each other· In Shloka. these four parts given to the unmarried daughter the 
295, th·author reproduces the text of Manu to the effeci> remainder shall be taken by .the son. Or, 'if there be two 
that,the ~omen, .son, and slave do not. hold any property 1!ons and one daughter, the whole of the father's Mtnte 
.and their prope~y belongs to th'em to. whom they ~elong. should lie divided into three parts and one su.cb pnrt be 
The. r_ules regardmg the ~bare ~ be ~ven at the ti~e of sub-di:videa into four; and, one of these four pnrtR hn,•inll 
partttton and the~ shar.es m the mherttance are. mentioned been given to the unmarried daughter the remainder shall 
in the sbloka'g-meaning:~ . . . . . . . ' be shared by the sons. But, if there be one son and two 

"!1 th.e father effects 'a p~rt1t10n durm~ hts lifet1me. he daughters, the father's property should 'be divided int.o 
should gtve equal' shares to hts sons and w1ves. He shou1<l, three parts and two shnres be severally Rub-divided info 
give one-half of his own share to the ~aught~r and qne-balf 'quarters; then, 'hnvin~ given two (quarter) shares to the 
of that half to the· daughtefs so;o..' 1 Even m the ease of unmarried daughter the son shall tnke the ";bole of th~ 
death of the pe~son ·who is the owner of .~he property, sonB residue. ·It must be similarly understood in ony cnse of 
and others are entitled to tlyl shares m.ent1oned above. · the residue. It must be similarly unilerstood in nnv cMe 
Thev should give to ihe mother one-fourth. share and t() · of an equal or unequal number of brothers and sister~ alike 
tbFI'sister one-half of the share given to the mother, The in rank. (See Setlur's translation· ol. Hindu Law Boolfs 
sister's son shquld be given a share equal ~o. one-half of -on inheritance. part I. page 22). · 
the share given to the· sister ... , The rem~ll).l~g ~hould . The principle about the cnlculation of sh~res explain· 
6e accepted by the. son. The .. following be1rs inhent .the ed by the Privy Cquncil in Rnmulnmrnal 'vs. Visvanathn
property, each in default of tbe previous. The s~n,· grand- !lwami, decided in the year 1922 a11d reported in Inrlinn 
son, widow, daue:hter, dau~bter~s son, mother, father, Law Reports, Madra~ ~eries, volume 46 pn11e 167 at JlllRP. 
brother, and brother's son". , , ' . :t _.. 174. 'l;he Privy Council wns concerned about the mean· 

The-rule giving one-sixteenth, share to the daughter's son· ing of. the one-half share which was to lie·given to n dasee· 
of the deceased bas long become obsplete. In accordance putra In accordance with the rnle to. that effect in Y ojnll· 
with the rule "The nearer excludes. tfte. remote:'. the wnlkya. Smriti. It held that thP. rule meant to ctive onP.· 
dauf{hter'& son iS not entitled to any . '~h~re whtle the half of that shnre which be would hnve taken, had he bPPn 
daughter is alive. Similarly tlre rule prescnbmg o~e-fourth !egitimatli. ' "Both the texts ns wPU as the commentnrieR 
,sh~re-t.o be given to the mother that is, to the Widow or' speak of the dasee:putrn being mnde partaker of a moiet4 
widows of the propositive bas also become ~bsole~ and has of a Rhare or pnrticipatin¢ for bnlf 11 shAre, but ther~> iA 

been replaced by a provision 'to be found m YaJ:n~":alkya no explicit statement ns to the unit in whir,h he iR to tnk4'. 
Rmriti, Acliaaraadhyaaya, ver~e in accordan~e With •It t~& his h~lf-shnre. Therfl are two possible views-either thAt. 
~other, becomes entitled to an .equal share w1th the son tn he is- to take one-half of what .the ille~ritimnte son would 
ense.of a partition amongst the sons. As regar~s the have takim had he been le¢timate". The Privy Council. 

· ,extent of the share 'to. be given to the Sister, that ts, the .nfter referrinp to the variouA authorities on the wint belt! 
daughter of the qeceaseq, it is one-eighth of t~e s~are to that' a dasee-putra wns entitlerl to ope·h111f of tbe sbnre tn 
be allotted to· the son. ·It is not half-a-share. · It. IS thus which he would hnve been entitled. bnil he been lecitimatl'. 
clear tha.t the relevant passages o! the Sh~kraneetisa~r .do 1 For example if n Shoodrn lenves behind him one leaitimnte 
not support the provision p~sde m . the BtU about gtvmg .son and OM dMee-putra, the dasee-putrn t:ets tth ~hn!'ll 
·half a share to the daughter. Moreover the last shloka, and the le{!itimate son gets the remaining !ths, becnu~e 
which Inys · down. that each heir succeeds in default of had the dasee-putra been le¢timnte, • h~ would have got 
the previoua, is inconsiste~t .with the previo1J.S shlokas and one-half share and ns be is not legitimat~, he is !hen:fore 
has got the effect of ·nullifying them. entitled to a one-half-of one-half. Accordmg to thts Hindu 

ONE-FOURTH SHARE TO I3E GIVEN TO THE (UN-. prineiple of interpretatfon, half a share to be ~riven to n 
MARRIED) DAUGHTER BY 'l1HE SON ACCORDING i!aughter in the presence of a 1<0n means one-fourth ~hnl'll 
TO MANU:- . . ' to be ¢vlln to ~er, ns if half of one-half._ 

According to the passage in Manu smriti, Adhyaaya IX. DAUGHTER 1NOT AU,OWEp TO P.\'H'J<:RTT AS .co. 
Shlok 118 the son was required to ¢ve one-fourth sbar~ HF.IR AJ,QNG WT'l'11 "'"F£F. ~1)1\11W AU, SC'R'()()LS O'F' 
·~thea daughter, who is deacribed by the word Kanyaa and HINDU LAW fr'C'ORDTXG '1'0 -rmcH O~"E C'T,ASS 
means an uniDSrriedo dau~hter. OF R~LATION SUCC'F:RD AT ONE TnfE A\1) ()']"FfTl'R 

A · ted out bv Kullukabhatta in his commentary CLASSES O'F R'ET,A'l'TONS SnlY'F'FJD N A 'PARTJ. 
on :hr's~loka the ~ord Kanyaa mean.s an unmarried CULAR ORDER ME:TIONED' ~ THE Sml'!'f'TS :-
daughter and therefore' this shloka is no authority for the The system of alloWln~ the marne~ or unmamed dnu~h· · 
propcisitio~ that married daughters were also entitled to . ters to succeed as co-hetrs along wttb the son became 

.. 
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obsolete long 8~ and has. be:W replaced by 'the .system of · But according to the defini#on of streedhan gi~en. in &.ec. 
ailowing one class of relation to succeed a.t one time. T}le tion .2 sub-seotion.l clause (i), .stra~dhan J;Ueans proper~y 
sons succeed first the widow or widows succeed in default 11cqu~,red by a womfln by inheritance and by sec~1on 12 

·of sons, the daughter or daughters succeed in the a~sence, ,which deals .with the righ~ of woman o~er streedhan, ~ 
of sons and wido.ws, the aaughter's sons succeed 1n the woman has the same rights over his streedhan, as a lllan 
absencel of all· tha first three, then'. the parent succeed. has over property acquired b~ him in the like manner; lti 
The brothers succeed in defaul~ of all these persons men· other .words she gets an absolute estate in the 'pl'operty of 
tioned above. The rule on the point ls s~ated as follows , her fath.er inherited by her. According to section 13, which 
in Yajnawalkya Smriti, Aachaaraadhaaya, shlokn$ 135-136. deals With ·the order .of succession. to stree4han, this. pro. 
· "The wife, and.the .daughters also, bo~h pa.ents,. brothers perty shall devolve m. ~he foUowmg order, that. is, (l) 
likewise and their sons, gentiles, cognates, a pup1l, and ~ daughter, (2) daughters daughter (3) daughter's son, (41 
fellow student; on failure of th11 fi,rst amo11g the~e, ·th. ·son, ~5) s~n's son (6) son's daughter, (7) husband, {8) hus: 
next in order is indeed·,heir to the esta~e of one who depart- bands he1rs, (9) mother, (10) father, (11) •father's heirs 
ed for heaven Jeaving no male issue. This rule extends 11nd (12) mother's heirs. Hence if a dam;hter inheri~ he; 
to classes". · ' "- \ . · ·, father',s property, this property devolves after her death 

'fhe heirs :from the wife to the brother's sons are ti1e ~ame upon· her own daughter, in preference to her own sons. , 
throughout India, whether the C\!Se is governed by t.be. Thus the property which devolves upon the dau11hter's son 
1\!itakshara school or ·.the Dayabhaga !Tchool ' of .law· · now according to the law generally in fqroe in India, will 
Yajnawalkya lived nearly two thousand y~ars a~o and . not devolve upon hitn unless ,the deceased daughter has 
the rule stated above· has been in force• dunng this long left no daughter, daughter's dnughter-.and' daughter's son. 
period ...... , ·. . . •' • . . . In other words, he,. th~ ila~~rhter's son of tb.~ malA owner 

· The rule 111 YaJIII1.walkya smr1t1 about grantmg one-fourth · hns a 'Chance c;mly to .mbent that property xf be ha~ not 
ware to an unmarried sister call' not be made the ba~is of /lOt .a sister or sis£er's ~aughter..,...tbat is. daughter and the 
granting half-a-share to every ,married daughter when the daughter's daughter of the propositus. But- if. the pro. 
deceased leaves behind him sons or widows or both. . perty is transferr~d; away by t~e daughter, there is no 
, NECESSITY ,OF MENTIONING ~N ·AN EXPLANA- . estnte left to inljerit, . · . ~ . 

. .TION TO SECTION 7 SUB-CLAUSE. (D) '.DHAT THE . 1 · 

HALF SHARE GIVEN TO A DAUGHTER IS USED ln a case where the propositu~ leaves behind him 11 

IN THE IDNDU. SENSE AND NOT IN THE iMAR'(}. daug~~er and. 11 predeceased daughter's son, the. latter bas 
MEDAN SENSE:- , · 

1 
~ery !tttle chance. to inherit the property, as he would only 

. l:iub-claus.e (d) of clause 7 provides .th11t ea'oh of the in· · f'~htbert~ obn . acc(ount bof bdis be
1
ing

1 
inchluded in the list of 

h k li h. "'h ill tr " er s etrs num ere as 1 · n t e above Jist) This tes~a~e 's daugn~ers s aU ta e ha a ·s. \U'e. JJ ll us a- ' innov t' · d · ' : 
tion l~i) appended to this ·clause is as follows: ·~~e surv1V· to a 1011 18 more ~gerous. than the ?ne a)r~ady referr,ed 
ing relatives .oHn iritestate are two widows, e. dlVlded 1101,1, . ·, 1 . • · · . 

, two, uhdivided sons, an unmarried· daughter; two m~r1ed AN UNPRINCIPLED TABL;E OF HEIRS REF'USING 
daughters, a ·widowed daughter, and four grandsons liy a. TO PUT THE' FATHER'S SISTER A, NEARER 
pre-deceased son. , The two widows together ~a~e one AGNATE AS DEFINED BY THE'COD:E:-ABOVE THE 
share each of the three sons takes one share, each. of the FATHER'S SISTER'S SON, WHO IS ADMITTEDLY A 

;_, four daughters .takes half a share, and the four grandsons BANDHU AND ENTITLED TO 'SUCCEED AFTE
1
R ALL 

together take one share, Thus each widow takes 1/14th. THE AGNATES ARE EXliAUSTED NECESSITY OF 
of. the heritable estate, eaoh son lj7th, each daughter PUTTING THE FATHER'S SIS',J'ER ABGVE. THE 
li.Jl4th, and each grandso~ 1/28~ .. Here the word half. a. FATHER'S. SISTER'S S9N lN THE LIST OF 
share is understood and 1s used m the Mahomedan sense HEIRS:-

1 and' not in the· Hindu sense, which has been explained · ' ' 
ali:eady. · The Mahomedan meanin'g of half a share is that ·As is well known, .the :Mi~akshara and Fhe Da;aoh~ga 
if a man dies leaving's son and a daughter, the daughter ,schools of .law agree. m the order of succession in laying 
gets a share and the son gets two shares and the estate ,is , down that m the absence of a son's grandson or great-grand· 
divided into 8. parts out of which one goes to the da~ghter Bon the widow~ daughter; dauahter's son parents brother 
and . two parts go to the son,. According to ~he Hindu un<l bl'other's son succeed to the property 'm default of each 
sense, as stated already, had .there been another son living, .?ther, and the ~ivergence between theii\ arises. afterwards 
he would have got half II share. . ~ut liS there is a daughter >In ~CCOrdan,ce With the two different meanings of the word 
and not another son, the share of' the daughter would ;be , ~apmda. Whether f case is governed by the Bengal 
half of what another 'son wou).d ·have got and hence .a School of law known as the Dayabhaga schooi or by th& 
daughter would get l/4th .and the son would get 8/4ths. ~ther school of law known ns the Mitaksbar11 school there j~ 
Those who 'are-' in the habit of stating ,that the J1rovisions · ntt doubt about the principle· to be ~pplied to the' facts of 
ef the Code are based on ·the provisions of the il3lndu Law Aach caM. So far as this code i~ concerned there is no 
are required to pay attention· to this matter for the pur· ~ettled principle !which can be taken as a ~ide and the 
pose of calculating the extent of the share of the daughter. fact that the father's sister is not mentioned as a~ heir 
But if they want to base. their provisions of the Hindu thou~b her son is mention'ed 11s 811 heir in class III el)try 6-
Code o~ the Mahomedan law, they are expected to state it. :·Father's sister's son" shows· that the entire table ot'heirs 

THE INTERESTS OF ,THE, DAUGH'JIERS TO .BE ts an unprincipled one. It is stated in sub-clause (b)' of 
CARED FOR BY THEIR FATHERS INSTEAD OF BY ~ub.clause (2) ,of clause 2 (dealing with definitions) that a 
TBIS AL.LEGED IDNDU CODE,:- . , ~~~an shallbe deemed !o ?a- an agnata of her father and 

The conclusion, r~arding the provisions about daughters . fu 'ir!es, and from thts 1t follows that a father's sister 
as co-heirs is that bhe interests of' the daugters -can• safely 1t th ~· ~~atet as an agnate of the propositus. According, 
be entrusted to. the care of their fathers instead of. being th. ~t m ld f ~f all agnates .excluded the cognates .. From 
protected by this alleged Hindu Code. . .· ' , . · ' t IS 

1 wo~ . 0 0'!' that the father's oister would exclude 
. DAUGHTER'S 'SON EJECTED OUT OF HIS PLACE he ~t~~ s Sister 8 son, if father's ·sister is to be treatea 

Hi THE ORDER OF SUCCESSION AND DAUGhTER'S B ~ / h ui.a~te was treated by the ,Bombay ffigh Court
lJAUGHTER· SUBSTITUTED IN HIS PLACE:- . ~m1 

8~ e d~sabil: tJ;eated as an agn~te and as not suffering 
Though the reference to daughter's son occurs ll(l the 2nd procla. y d fro ~ fo~erl;y atiachin$ to females as novv 

heir in the first class, his right .to. succeed has been practi· ~uccee~~ r t~me· to time,. she should be . entitled ro 
t:ally. taken away .'by the Act and daugllter's daughter is she 1 · n pre e';lnce to her own son, on the ground that 
subs~t~uted in his place. This is the re.sult of three other whil: h neare~ he~r than hei son BB well as she is an ·agnaf,e, 
prov1s1on~ made in this Bill. According to' all ochools . ht ;r ~~n ~s a.cognate. Cl11use 8 of the Bill affirms tfihe 
'Hi~du Law (excepting the Bombay school according to ~~~m fhi a. t e a~ates to, exclude alf the cognates and 
whlch the daughted gets an absolute estate) 8 daughter's f t' 1 ~ 

1~ would follow that the father's sister is n pre
liOn succeeds in default of the daughter o! 'the deceased • e~n '18 ell' to t~e father's sister's son. But clause 8 hj),s 
l'l'ODO!Iitus, irrespective of the· bet. whether she was hi~ · ~0 a made th~ pnnciple 'Of exclu~ion, of cognates by ~he 
mother, or whether his mother died before the propositua,. tr tes, apphcable to what is called a succes~ion amon!l!lt 

• , . . . • . e enumerated heir which include• the f11ther's sister'• . 
I \ • 

,. 
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11011• Looked at U"Om the point of principle, the order of ~on on-aoooun~ of tho Lruamentation' eliec!ed bj the Bill. 
,uccessJon amongst enumerated heini i& based on no prin· l!iven a son of a Subordin&!<e Judge &ucceedlllg tp hia ea~t.e 
ciple. lt is based on a compromise a.a afun.i~_ted by th11 \\'Oul.d fuld i~ dilliou.l~ to mwnloilin his family and hi• 
<JoJillllittee, but as s~aied already, ru.le& of inhtritance ;ull ~bil.dren ana give the.m educatiOn, 1t he i& reqWl'\ld to ahart1 
1o be based on principles which do not change from time to· •the inheritanoo with the da~~j,ht&'& of t.ne 11ew&8~d, wb.J , 
time, as compromise· do. .!!'rom ·the. point of, p1inciple a canno~ rew..W. in the same hoUIIehold &8 ma.wbera of th11 
father's sister should succeed before a father's siSter's won · ~ame family and whose interest would lie in ello10t.ing }l&rti· 

and similarly a fa~her's f~:~ther'a sister should succeed beioN tion at an early date. Hindu Law has. &afegll&llled. th11 
a father's father's sis~r's son. If the iable of enumerated rights of lilil' daughter in her husband's ftlllllly and it htu; 
heirs ill not rejected as beink based on no settled 'principle, ~ategue.rded the r1ght of t.he son in tills father s family and 
the father's sister should be introduood as an heir before the this scheme i& in accordance with the aentimentll of the 
father's sister's son and the father's father's si&tef should 1:1.i.ndus and it should not be upset. 
be introduced as an heir before ~he father's fo.t.her'a sia.ter·a CLAU~.E 5.-NECESSITY OF INTRODUCING A 
aon. PROV!tllON ·FOR PRE-EMPT!ON:-

'Futility of compromise in matters of principles. governin6 In .an oft-cited Full 'Benoh case, Gobind Dayul v•. 
inheritance is also illustrated by t.hese two iuulstrationa. lnayatulla (1835) reported in the Indian Law l\eporta,. 
These two illustrations are silnilar to allowing a daughter's Allahabad series voluw~; 7 page 775, Mr. Justice Mahmood, 
son to succeed before the daughter or allowing a sister's after referring to the rules of inheritance according to the 
son to' succeed before the sister. This is perversity in . Me.homedan Law, by which the property ia split up on the 
excess. The entire table vitiated by ,perversities should- be owner's death into numerous parts, observed "If such a 

law of inheritance were not mitigated by the law of l're· 
reJected. . . . , emption the result would be ·serious inconvenience., and 

DESIRABILITY OF ADMITTING THE PROPObl· possibly even disturbance"; If the multi-class inheritance 
TION THAT NO WOMAN SHOULD BE DillQUALI· system is to be retained, a right of pre-emption should be 
J!'IED ON INHERITING BY. REASON OF 1HER SEX:- provi4ed for and the procedure to enforce if may be laid 

As regards the contention· in paper No. 1 in the report down. ·It may be notiqed that there are alread.v statutory 
.of the !)elect Committee dealing with the point about not provisions about enforcing preemption in certain provincei, 
exoludin~ the woman on ~he ground of sex, I am:-ee, though for examplo, the Punjab Pre-emption Act ( ).- the Agra 
on different grounds,· which require the enlargemen~ of the Pr.e-ein1)tiut1 Act, the. Barar Land Revenue Code etc. But 
scope· of inheritance for women: While commenting on the some of them are not exhaustive enough to include houses. 
of-quoted texts of Manu relating to inheritance and trans· A provision about pre~emption, enforceable on any kind of 
lated as "To the neares~ Sapind, the inheritance next transfer, for consideration or without consideration, of &'1:1' 

belongs", the Bengal Pandit Kulluck Bhatt said .that. the .kind of immovable property, effected by any coheir, may b'e 
word sapirida denoted male as well as female eapmda added· in the Bill. · 

' h · to NECESSITY OF CHANGING THE RULE IN 
'~'!IIlfo\. ~ <~:r · ;Lf a· woman can succeed , as e1r CLAUSE 7 (A) SO AS TO ALLOW EACH JUN.DTT 
her father in the c~pacity . of a daughter, ~s ,WIDOW A SHARE EQUAJ., TO THAT OF A SON 
heir · );o. her husband . in ~e capacity of hiS 
widow, as h~ir to her son and grand-son in the capacity_ of ~g~Di~~ ~ TflE PRINCIPLE SANCTIO:t:~RD BY_ 
a mother and grand-mother, as beir to her br~ther acao~dmg Hindu Law does· not contemplate the case of a son or· 
to the Bombay School of Law in the capac1ty of 1a Sis'ter, 

h · to h t 1 1 accordina to the Bombay sons succeeding t<J the property as cohei!'ll along .with the 
as e1r er pa erna uno e .. 'd 'd f h d d B · d 'd h 
School of Law in the capacity of niece, and as an heir to . ~ ow .0: WI ows ~ t e ec:ease • ut It oes provt e t at 
h h b d' b th d' to th Bombay School of If pnrhhon of ancestral property takes place between tht~ 
er .us. an s ~ er secor mg, : e, "t is desirable to ~ons, the widow or. each of the widows of the deceased 

Law m the· capac1ty of a brother s Widow .• 1 father ·are entitled to a share equal to that of the son. 
admit and lay down a rule t\) the effect that "no woman wheth~r they are or are not the mothers of the sons dividing ' 
should be disqualified irom inheritance by reason of, her the property. Ylljnawalkya said in Vyawahurundhyaya. 
sex, if she is. a sapinaa of the deceased". In order to prove ah!oka l2B. · . · · 
t~s siln~le .matter t~e· select committee pas 'adopted 11 And the word q · mother bas been interpretecl 
difficult ~ne qf reasonmg. . , . in a broa1 sense by the Mitakshnra school to mean step· 

.The Hmdn Law Comm1t!ee as well as the S~lect Com- · mother. This point is dealt with by text book writers 
rn1ttee, however, have unan11nously cut down ,to the extent in detail~. For. examp'e in 'Mulla 's Hindu J.,aw 11 \140), 
o~ half the r1.1le of inheritance e:q1lained by. Kulluck Bhat~ ninth edition, page 885, parllgraph 816, it is stated as 
as stated above and have pre.vented the :mdow:s. of Go~J follows. 'A mother can not compel a partition so lnng 
Sapindas from inheritance. This is a matter wh1ch ~eqUJres as' the SOl's remain united. But if a partition takeR 
to be rectified and which is also referred to previ?usly while place betweE!n the sons, she is entitled t<J R share equal 
commenting on the meaning of the word agnate m cle.u1e 2 to that of c son. The term 'mother' includes step· 
aub-section '(a), a.ccording to which one person is said to, be mother' .. 
an agnate (gotraja) of another, if the two are 'rei~ ted ~y HINDU LAW .PRINCIPLES MORE ·BENEFICIAL 
blo~ wholly through ma_Ies, but not reMed as a go~raJ~ TO, THE WIDOW ·THAN; THE ¥AHOMEDAN PRIN· 
sap1nd by marriage. · . ' ·. CIPLF. :- . . · 
. DESTRUCTION OF THE- VARIOUS MARWAD£.Al';1). The application of the Hindu principle of equality of 
CHETTY 'FIRMS EFFECTED BY THE BILL:-:- shares amongst the sons and the widows of the deceased 

Many Marwadi and ·Chatty 'firms and other Hindu firms would be more beneficial to the widows thnn th~ pres~nt 
are now carrying on their ancestral bu~ine~s fro'? genera-· scheme whic~ is. simila~ to that rec.ognised by the Mahome- . 
tion to generation. But the,efiect of this Bill which makes dan law. Th1s 18 very 11nportant, m case where the widow 
daughters. as co-heirs with the son would be to destrov is not the mother of the sons entitled to the property of 
these firms within a few years. There are many cases the d'eceased. Take a case where the rlecPn•ed IP•v~· 
where a banker or e. tirader has got one son and one ot two behind two sons ·and a widow, who is the mother of. the~e 
or more daughters. According to the pres.ent law the son· sonsJ and another widow,' who lias no. sons, and a~,e~t·tte 
succeeds to the father's business and eames on the same worth forty-thousand rupee\. According to the pnnc111l~R 
and if he died, leaving a son and daughters, the business is, ·sanctioned by Hindu law, the widow, who ha~ D? so~~. 
carried on by the grand-son of the/ancestral who.started th~ .should ll'et an estate worth ten-thousand rup•es, ani the 
same: On account of the present Bill, fragmentation of other widow would get estate worth ten-thousand rupees 
tlie esb.l,te would oeeur arul the son will.inheriti only a por- and eR~h of the m·o sons would ~et simflar e~tea. But 
tion, the extent of which would depend upon the number nccording to the Mahomedan scheme of treatin'l two r.r 
of the daughters. If a ·ban1rer dies living a,son and four tbl'l!e, or four widows ~o!lectively u equal to one wido-v, 
aaughtars, the esJate wt11 be divided into six. pert1, four · which is the basis of the s~hem~ adopted by fhe Act, tb<~ 

·narb would 110 to the daughters and two fl&rts would go eRt.ate wo~1ld be divided in three parts, and both the widow~ 
to the son. Not only the rich classes would be hit by the r.ollectively would !!'et an estate worth Rs. 13,88!!-5-4 as ani 
presenti Bill llu~ the fvmilies w\tieh are now regarded u the wirlnw, who has no· son, would get the estate worth 
.ll'ell to do fanu'lies will become paupera in the next gen,era- Rs. 6,1500.10·0 nnJy. · . So far as the widow, abe f1 the 
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· , . · d she 'would in norin"l 'Oir·. 1 first to ame.tid and coclliy ~he general. Law of int..s~te 

mother ol th~ son~, lB concerue 1d would be well cared for - tiucee~sio.n. • ' , , 
cumstarices live wlt; her, s;: I: of the son-less widow is IT IS HEREBY ENACTED AS FOLLOWS:-
by themd. s~~t i!o a ~::rer by the adoptio~ obf thd& Miatb~· 1 PRELIMINAl\Y. · 
eoncerue 1 / • h the cheme 1s ase , IS . 
medan principles, upon wh1c ~ber of the widows, thlll ~· SHO:S.T TITLE, EXTE.NT AND COMMENC.li.MiNT, 
very clear that the ~Teater the ::U b this alleged hindll 0)! :- ,. 
greater is the "·roug done to t, em y This act may be called the Hindu Code, Part I (intestate 

,Code. t ALLOWING A WIDOW OH. "Succession). . . . 
THE PROVIS ON ~bGETHER bNLY ONE SHAHE· Thus though the Bill professes to deal with intestate 

A.LL THE w~gwsTHE PROVISWNS o.E' T1lE• succession, it has proceeded to change the law reluting w 
-SIMILAR A W. · . · . joint fa~ly and the devolution of th~ interest of a member 
MAHOMEDAN L .. - · in behiild him one" widow, or o£ a joint family i.n suiJsequen~ clauses, by ins~alments. 
If .. a Mallomedan die~, leav gd ~ne son and on~ daughter. ·Clause. 7 suQ·clause (b) .Jays doll'n that each son of the 

two, or three, or fout.;ldows tn ctively take their Koranic intestate shall take. one share, whethe~ he was undivided 
widow or all th~ WI ows 00 de as regarding the remaining o.r divided fi-om, or re-united with, the ,intestate. The 
lf8th sha:e ~f .tlie estat.e, a~h duu hter and t'1e son, Lhe explanatory note on this sub-clause states phat no distinc. 

,estate, it 1s divided b~~w:e~ /ubie go£ t.hat given .. to the tion is made' between divided and undivided sons, as there 
son gets a share, w,,1c 1

1~ ~edan I.:aw ( ) edition is a conflict of judicial decisions on the point· and the view 
daughter (see 1-lulla ~ 1 at 

0
this clause the shares of a . adopted in' this clause Jeads.to the· simplest: rule. In:th!! 

pages ). · ccod ug 0 to he the ;ame as the ~hu·&S "irst place to 1state that there is a conflict of judicial deci- · 
Hindu's. daughter, an son ~:e and son: Another similarity ~Ions on, the point may be. technically correct but it does 
of a Mnl:!ome~ad 8, da,ht all the widows collectively not represent the matt.er correctly;' According t9 the state.: 
is that the Hm. us WI ~w ~r no doubt greater 1 than the ment of .the Jaw to be found in Mayne's Hindu Law and 
are given one ~harea wh!C~ 1!. as it is equal to a son's . Usage (1938) pages 643-644, par~graph 526 'and Mulla's 
share of &. Ma ome an wl d~u' · rinciple that all widows · Hindu Law (1940) page 33, paragraph 43, all the High 
&hare.. But the Mahome tw: or three or four, should . Courts take the view that "the undivided' sons ,succeed til 
collectl,''?ely whe~het they ~e which is ~ven to. a widow the self-acquired property of the father. to the exclusion of 
be ent1tled to t e same \are · · . 1 divided sons aria ft is smly the Oudh Chief Qourt 'Which 

-l)nly has been adhered to e~e. (B)-UNDIVIDED SON took a co~trary view in Badri Nath v .. Hardeo (1930) 5 
CLA.USE 7-SUB-CLA.USE Ois ,_ . · Luck. 649. This-ruling is however, di~sen~d in the re-

SH.OULD EXCLUDE A. DIYI~ED S " · . f fue. cent Full Bench decision'of the ~llahabad·High Court in 
Cll!.use (7) sub-clause {b) proVIdes tha~ each •on d~ 'ded . Ganesh Prasad 11. Hazarilal (1942) All. Law, Journal 289; 

· (ntestate soall. take on~ share, V.:he~her h~ t·: tn· IV~rhe A. I. R. 1942. 201. . It is thus -clear that the_ law relating 
·or divided. from, or 're-united w1th, the Ill es a e. d'sti.n to the right of a joint son to exclude the separate son as 
explanatory note on ~his sl!b-clliuse st~~es that no 1 th c· ' understood throughout· India h·as been affected 4by ·the 
~ion is made between diVided and u~d.1v1ded s~ns, as . er~ Legislature. The Legislatur~ shou14 not propound a si~ple 
'has been a conflict of judicial dect~lons. on thl~ po~n. f11 t' rule or a complicated rule regarding the devoltttimi of the 
we have· adopted the view, which leads, to t e s~p e: interest of n father upon his joint sons and separated sons 
rule. This point is dealt with already while d ~cusSJ?g ;he. in a Bill which ,does not profess to deal with joint family 
meaning of "heritable proper1iy .. The r~asons glve

1
n, 1~ 1~ property. B)lt the r-ights of a joi~t son to ex~lu~e a sepa~' 

txplanatory note. about. the conflict ar~ incorrect. t s ou rated son can not be destroyed m the . inCidental way 
be provided-that undivided and re\lmted 'S?ns shoul4 ex· adopted by the committee .. The Bill has made anothm· 
-~lude the separated sons. Moreover-the leg1slature has n.o encroachment on the law relating to joint family. Clause 
jurisdiction to solve, this conflict o~e way or other \mless It . ~1 of this .Bilf provides that if two or, more heirs succeed -to 

· undertake~ to legislate just now w1th referen?e to. the devo· the 'property of any-intestate, they take the property as 
Jution of coparcenary interests, .as suggested m thts ~ote, as--- tenants in common and not as johit tenants. Tn othet 

., it is stated in the beginning that it does not deal With pro· words if two ·ioint sons succeed to the estate of t~1eir father 
, perty passing by survivorship. , by survivorship, as stated already, they would get 'the esta~ 

·CLAUSE. "I'(D)-DA.UGHTER 1 IN CQMPETlTIO~ as t~~a~ts in common and 'not as joint tenants. Such. a 
WITH THE WIDOW. OR SON SHOUJID ~o~r_ B-l!l proVIsion whether good or bad can.not be made in a Bill 
GIVEN ANY SHARE AT ALL, ETC.;- · . - . which d~es not profess to deal with joint family and its 

That the, daugliter shoul~ not be given any sh.u~e at all property. ' . · , 
as a coheir along with the widow or. the son, .)s already 4. HINDU CODE BILJ~ PART I RELATING TO IN· 
Jiscussed while dealing with clause 5 class !-entry I. TESTATE SUCCESSION A· SAMPLE OF THE 

MODIFICATION OE SUB-CLAUSES (A) A..\D .(B), ·DANGEROUS TYPE OF .PEACE-MEAL LEGIS'LA· 
AND DELETIOJ:!: OF SUB-CLAUSE (D) .:-.EC~SSITY TION:- , . . . 
OF CONSEQUENTIAL CHANGEs:.::.. , . 1 •• The la~ relating to th~ inter~st of a joint son in the-

Iu the light of principles stated above, it is nec'essary to' . JOillt faml]y property h~s been !\Drogate~ On two' points aS 
modify·the sub-clauses (a) and (b), and to delete clause (d).- sta~d above. ,.The Hn1du Law .Comm1ttee shou1d 'have 
It should be provided as follQI.vs:- · proV!~ed ~or the. devolution of the interest of a coparcener 

"(a) The heritable property of a male, that is, the..sepa· ~n .. this B.lll or should not have touched the. devoJntion of 
rate or self-acquired property shall devolve on the 'oint son ]omt famlly property at all. In the Hindu Women's BighG 
or sons and. the v.idow or widows of..the deceased.' to Property Act the devolution pf joint property as well as 

(b). In default of joint sou or sons, it wou\d devolve oli -~~:rat~ ,and self·~equired 'property ~s provid~d for. ;r'he · 
separated sons and the widow or widows of the deceased. · b'du Law Committee prepared a B1ll regardmgmarnage 

(e) The share of each of the sons and widows shall be ' W Jch .was not .-s? necessary /Nhile it .did not prepare a Bill 
equal. - regardmg the Jomt- f_amily . propPr!y. It di<l not even• pre· 

. . , pnre at clnuse regardmg the devolution of the interest of a 
CLAUSE 7-GIVING HA~F-SHARE 'J'O A DA.UGH· cop~rceuer. in the jolp.t family property: This omission by 

TER SHOULD l:!E DELETED::--- . _ t?e comm1tt~ee lo frame a provision regarding the. devolu·, 
Rea~ons a.re alr~ady state~ for not giving a share to -the · t10n o~ the mterest of a ,.coparcener has ]aid some people 

daughter ad .a he1r along w1th the widow or sons -'of 'the to suspeet that those very, provisions which wonld be made 
_deceased, while discussing clause 5 class I entry 1. , · applicable to i~testnt~ ~uccessio~ would be made applicable 

ERROR OF' DEALIXG WITH T~E LAW OF .JOI\TT t? the <levo~ut.to~ of Jomt, prope*. This piece of T egisla· 
' FAMILY IN· A BILL DEALI!'\G WlTH. I\ TESTATE iton r~ardmg !ute~t?te · suooession 'cannot ·therefore, be 

SUCCESSION:- take? mto consideration unless and until a provision 1'e· 
. The preamble of th~ Hindu Code"' (Part I) relati'n to gadmgbt~e devol~1ti~~ ~f t~e ri~ht of a coparcener is fram~d 
mtestate successiotv11tates that "where as· it is expefient 11tbn 1a . 

1 
regardmg JOI~t fam1ly property is introduced m 

· , e ew.s ature .alone w1th. this Bill. 

\ 
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CLAUSES SAND ~NECESSITY' OF. STATING THE :who 1~as expert in coufuuuumg.th~ suuutuni.t:;, wus dee.liu; 

oRDER OF SUCGES~lON AMONG NON-.i:.NUM£. deadly blows uud, · 
'RATED HEIRS MENTIONED t~ CLAUSES 8 AND. 9 • The wonuuc grew 
IN 'l'ER~~S FAl\IILIAR TO lf.INDU LA\V AS EX- that. even a. 'big heaJ cou!J curry the sbrutis it Jmew.' 
PLAINlllD IN V ARlO US CASEl:l :- · • · · • .J:Ie .1ns1sted on any body producing a shruti' in favuur of tht! 

As stated already, Manu explained the rule about the · llim.t:d estate of a woman, attached no weight I<> tho 
priority amongs .heirs in & s~nte~ce 'To the nearest sa~ind& smrltls, which have laid down the law at least for e. period 
the inlleritunce next belou,:;s . 1his rula has ~e~u explallled of two ~housaud years. Hut he has not stated ony reason 
in numerous cases, ·in '':~ich the point what cions~itutes 'why th1s .property should he allowed to go to 8 different 
nearness, hns been explained. The rules mentioned clauses s~t or h.:n·s, because it \\'Us_ quite possible to inv,·s~ tha 
8 and 9 are expressed in too technical a language. . ~he Widow w!th powers ·~f absolute transfer und still make the 
illustrations· appended to tliese clauses are of a very stmple ~us band s or father s property descendible to his heirs 
nature nnd w,ould not be useful guidt>s in complicated'cases. m~tead of allowing it to go to a different set of heirs. A:. 
Tolle a simple case, w,here & sistet's daught~r·s sou is man has g~11 absolute power oYer his s~l!-aoquired property 
claiming the estate as against the pat~rnal uncles' daugh· but the he1rs to that property are the sons as they are in 
ter's ,son .. Both of these. are fourth m degree. from the ?ncestral pro~erty.. A woman may have-nbsolute propert.y 

·point' of blood relationship. 'The Allahabad H1gh Court m the estute mher1ted by her from her husband or from her 
recentlv held hi. Snhoclra va, · Shri Thakur .Baharji Mah,uaj father. But why should the property inherited from a 
(1942) ~Allahabad Law Jqnrnal132, 783, that in a competi- ~ather by her should devol~ ~pon her daughter and no~ 
tion between Bandhus of the, same class and of the same :r son, he has not stated, similarly he has not stated why 
'degree, the one claiming from near .line excludes the more t e daughter of pre-~ecease~ wife of 11 mnn should be pre· 
remote. This principle )s stated in Rule 2 of Cle.use 9 se_nted jro'!ll succee~mg to h1s es.tate, if the widow has no~ 
\1·hich is. explained. by a11 illusj;ration. ' But the rule ns f~le.na:dd lt. . He has also no~ dealt with the question why 
1tuted .by the Allahabad Hig~ Court is more easily intelli· re~ WI. ow should be allowed. to. retain the esta€8 after her 
~ible. A man need not go on shouting for aqua pur& and tt amn~ei To thes~ questions no answer was given or 
;odiu.m chlorlcle when. he wants water to drink 'e.nd grains 11 C~~s·· These pomts are dealt with in the sequel. 
of salt. Ml these rules stated in clauses 8 and 9 ,should be LAW A E 18-EPIDl!lMIC OF REFORM ,OF HINJ)U 
restated in tenns made familiar to the lawy~rs by the re· THE c:T'i~ i~IOUS BILLS INTRODUCED IN 
~age , (120)' paragraph 45. · ·. · . . l ' THE LIMITED ESTA~~t~U~E:J~~ A~OLISIDNG 

"The princip,les"; wrote the Law Co~ls.~tonef,s t~ whom SUBSTITUTING ABSO;LUTE ESTATE UINWI~~~L~~~ 
the TraQ.sfer of Act Fas referre~ fa~ opm1on, W~lch. ":'e A~D FOR OTHER PURPOSES:-
a.ttempt to introduce tn· our legislatiOn and espemally m Accordina to the provisions of Hindu Low & wld t' 

. ld b t' I f f lly chosen and 1i • d · "' · · ow ge s Code, shou e compnra 1ve Y ew, care~ •. a' m1te mterest in.the 'property inherited by her from her 
.· thoroug?ly approved; They should be c'ast m 1\ form as f&r husband and though s?e is· entitled io dispose of it for, 

as posstble resembling ~hat of rules already accepte~ or purposes of legal llecessity, she has got no such power ewer 
~ppe~ring as the logical outcome of ~lrea~y ,recogmzed it, as she has over .her streedhan, which is her property 
doctrmes. The new law woul4 thus link 1tself ne.tu;ally absolutely. Her husband's property devolves after her 
to th~ 11\w previously existing, bien~ with it imperceptlbl~, death on her husb11nd's heirs, and not.' 00 ~r own heir.!, for 
and fonn, a basis for .a. new departure. (Se~. Dr. Go~ 8 example,. her bl'other or father, who are entitled to sucoeNI 
commen~nry ori the Transfer uf Properly Ac~ ln~Joducti~n !o ht\t' streedh~n, in the event of her death without issue. 

~page , (120) paragraph-45. · if he. was mamed to her husband in a disapproved fonn of 
OLA1JSES 8 AND 9-0MISSION . OF RULE 8 OF ~a~utge. He~ce the attempt· fu de~cribe the este.te in-

CL. ·u· SE o' NBC~l:)SARY ,_. ented by a Widow from her husband os streedhan so thn6 
"' , o . : . ., she ma:v get absolute right therein. . 

'fhe principle .laid down m rule-..3 is. unknown to all the A LIMITED ESTATE ALSO ACCORDING TO TRF. 
sohoo1s pi J:iWdu Law. According to b.inau Law, the re· RINDU WOMEN'S RIGHT, TO PROPERTY ACTR oF 
lationship of .1:\ahdhus extends' up to. five degr~es ?n the · 1937 AN:p 1988. . • . . 
mother s side and seven degrees ou the fe.ther s stde,, as Accordmg to the Hmdu Wl)men s R1ght to Prnpertv 
statecl in' 1~nawe.lkya smri~. It is the sex of the first Act (XVIII o£J98? ~&'amended h Act ~I o~ 1938), which 
1l~U~estor. of the' claimant,.' that determines the extent of was passed for g~vmg. effect to the Btll mtroduced b:v 
his right of inheritance. The sex of his other intennediate Dr, G. V. D~shmukh of B.ombay, .it- was definitely lnid 

. ancestors has nothing to do it with his right of ~nheritance. do~~ by. section 8 sub-~ectton (8) ~s follo~s :..-
. The principle laid down here is·.well.known m Ivlahome· Any mterest devolvml: on a Hmdu w1dow under the 

dan Law and is referred to by some of the j~ts as ·tpa provisio~s of thi$ sec~on shn11 be the.Jimited interest lwown 
doctrine of radd (root) while ~etermi~ing the c}alms .of pe~- as a Hmdu Woman s. Estate, p~o~1ded ho~.ever !hnt she 

. sons who are described as D1stant kmdred. The .explana: shall have the same r1ght of cla1mmg partition as a mnle 
'tory' note mid the four memoranda attached to it do not owner". · · ' 
state the source, from which the committee managed .to get C?:tJRSE OF A~~D~IENTS AND n::s EFFECTS:-

· .this principle" A .case is discussed at page 4~ of . ~ly- . '\\ r1ters on. EnghRh ]Unsprudence explmn the wn" IU _to 
sirajiyyah (translated by Almaric ~umsey, seco~d ed1t1?~· ·how a path IR. mnrle ncross a com~on. One man's ir••· 
1890), where it is stated as follows; -'A man d1es leaVIng . nn~~. not. r;s1sted hv nn:vbody,. ~~ followed b~ nnnther 
the ·daughter of a daughter's son, •at;'d the jlon of a, !re~poss similnrly nnd so ?n at ana· m cours~ of ~·me ther~ 
dau~hter's daughter,' 'according to Muhammad, 1h? ,pro· '·~ n. rrrrnl.nr rond. on wh1ch n mnn. ron dnve h1s cnr .. ~ 
pertv is divided between the roots; that isor those m the snnilnr. thmg has hnpp~ned t,., the Hmflu Law. 
seco.rid rank in thirds two-thirds goina to the daughter In hi~. speech introducing this Bill which is to be•qaOcd 
pf the daughter's son, ~amel:v the allot~ent uf her'~ather, ,the ~indu Co~~ (~art 1), the Hon'ble Sil" Sultan Ahmarl 
and one-third of it to the·son of the daughter's daughter, .admitted that. ·wb!le the Act of 1937 as amended b,.,. tho 
nnmelv, I the' sh~re of his mother. The rule_ 3, which is A~t of 1938 enlarged the rights of females, the Act wa• 
based ~on a similar principle should be dropped altogether. found to be def~ctive and wholly unworkable and fhqt 

·' · Lawyers and_ courts were bnffied. nt the proper intrrpr~ta-
ADM:IRABLE SPEECH OF SIR SULTAN A!lMAD tion to be put on the second and third sections of the Act. 

URGING TRANSFERABILITY . OF PROPERTY IN· which enlarged those ri$l'hts. Tn order to make ~onfn~ill'l 
RE.RITED BY WOMEN, ABSOLUTELY SILE~'I' ON mor'e confounded .a Bill, cnlled the Hindu Women's 
TWO POINTS ABOUT THE NON-FORFEITURE OF Rights t,., Property Amenrlment Bill 'wn8 introdn~e·l b·· Dr. 
TRE ESTATE ·Of A 'HINDU WIDOW ON ACCOUNT G. V. De~hmukh ntul :\fr. Knilnsh Bihnrilnl anrl t! is Pill 
O'P 'l'!RR REMARRIAGE A'l\TD THE DEVOLUTION OF nroposed togive retrospective effect f.o the Act of l!'l~7 frllm 

· THE ESTATE TO A DIFFERENT SET OF HEIRS:- the 26th of September 1935. But as two yeaN t•'rnspno • 
. · Whe~ · Sir Sulfan Ahmad' delivered his sp~ech on the tive opmiion of the Acf was not 'Ctlmidmd •rfficiPntlv 

24th of M~rch 1~43 introducinl? the Hindu Code Part I,· baffling. Dr. G. V. Deshl)1nkh inirodueerl nnot'l'·r Bill 
' it struck the audience, as if some grea£ sanskri~ scholar, called the Hindu Women's Esfafe Bill, which "'!u·•J,t to 

•. 
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I • I . NECESSI1'Y FOi{ THE -CLA,USE ABOUT FOR~'EJ • 
. atw;"d tll~ Hindu Law, so as. t.o. enla:ge the i?t.eres~ of th~. TUHE oN 'TEJt • GROUND OF REMARRIAGE, l'N 
Htilltil widow iu the property mhertted b~ her fr~~ her T'IIOi:l.E PAHTS OF. INDIA, WHERE KIDNAPPING 
busu,ulCl,and proposed to gi~e her u~solu~ m,terl)st ~~£~~: OF WOMEN H:ll,{A.MPANT:- . . . . . ' 
s9:th ot the eorp_us of the prop~;ty 1~erJt~d bJ. he io the The· necessity for not recognising• the .. absol~te estate in 
.Ler husband~ lt may be ,notrced t ut accor wgh · h . •cases of widows and for forfeiture of that estaU! oQn the 
rul.:s of inllerita1;1~e' of t~e M~homed.~n Lawd w en ~: · ground· of.remimiage is great, · esp~cially in ~hose· parts of 
decease~ dies lea vmg ?ehmd him a WI pw an . a. lion! · · h · lndia, where kidnapping of women is . rampant. Even in 
widow gets. her Koramc share to. the extent of one-eidsght .other parts of'the country 'it is. justifiap)e on the ground 
share, and the son get the !emamder: ln. other wor. 1 a. '.thut ,the widow .cll)lnot claim to' ' retain her. husband's 
~h:IOmedan \ddow ~ets two. aonas share m ~ IUpe~ •. and estate in such, jlo case .• beca.use Hindu Law gave. ·her thut 
the son gets fdur1een· a\lnas. sh~re .. · ·, In thlS case, ~he est~te, as she was regarded as a surviving half of her 

. widow's share is nearly one-tlixth of the·share .of the .son, ' decea!led. husband and \n those oases wher¢. ~he ,is going 

. thoug':i it is one•ei~hth of ~he w?ole e~t~te, ant.d the Wido;v tc .. lead -jl. life co;1trary .to th)lt pril)cipl~,. she. Clinn?t retuin 
eels an . absolute estate m th1s on6-e1ghth. Share. T~IS the inheritance. · In' a case repo11ied m the Indian Law 

. prinjliple which. Dr. Deshmukh .embo~led . in. ' his B1ll . R~por.ts,' Madras series, vol~me 41 •. page 1078~ and' decid
nhout giving abso}ute -estate to ~ WldO~ m on~-sa:!ill.of the ed by 8 Full Bench, t~e dispute arose regarding a. house
~stnte and not m ·the whole of the estate IS Similar to ·whicll. belonged to one Pulluyya, a Xapu by caste. On 

. that r~cognised by, the Mahomedan :Caw.'· Its introduction . hi~ ~eath, his widow, who inherited .a widow's estate,, 
'in the Hin~u .jurispr~dence 'wou1d'h$.ve cre~ted a confusio11, became Mahomedan . and • soon after ~p.arried. a· Maho
cou!d be compared onl:y to the cGnfugion whicp the Ho~ ~Je I med~,n husband;' ThE> court he~a. that .. she . forfeit.ed her 
Sir Sultun Ahmaa would be able to create 111 the Bnt1sh, right, ·as· she ceased to be a eurv1v!Dg half of her,deceased 
r~~rmacopea, if he were 'given statutor.v aut1orit;· · to husbatd, T~e ·principle of this decision sh9U:ld be given 
meddle with it' and he· had taken full.advantage of i~. lt. . effect to· by nddipg a clausE> about the forfetture of tht 
is not knoii ~hy the ·eminent smgeon of Bombay did not estateiby .the ~;do~v after the remarriage,' . · . 

·.npply the same principle to a daughter or mot)ler, or crand'.. WIDOW .RE.MARRYING ENTITLED TO ST:AY IN 
moyher, wh() got a: ~imiJ.ar life-estate, and why he did not HER HUSBAND'S HOUSE JN THE COMPANY· O:B: 
:redllce the absolute righ£ of a sister jn Bombay to one·: HER SON AND DAUGHTER ACCORDI~G TO. TfiE 
•ixth only, thereby ensuring uniformity in the Hindu' I,aw. HINDU CODE:- '· : . . · 
Mr. N. V. Gadgil, however, introduced' .another Bill, which 'rhe ,ru!e about the forfe1ture of ·the. lmntea estate w,as 
did not posseh th~ nbovemenhloned characteristics. This ent?rcM m. t~e ab?ve case when th.e Widow took. the entire 
Bill sought to remove some 'of the inequities un~er which ,prope.rty by t~entun~e·.· ~ow th!Et ~lleg~d Hindu Code 
the Hindu women were suffering,.that is, to give the Hindu permtts the Widow to mhent as a o~pe1r ~Tith h~r daughter 
womP:! ab•ohJte right to property in respect of inheritance, and s~n. If ~he clause about forfeiture IS not mt~oduced, 
nnrtitiQJl etc., and to bring them on an equality with men". the, widow w1tb her new •husband would be :entitled to 
The French ,people invented tne doctrine· of 'Libett:v. live in th& ho~se of the. ~eceased, where h1s son and 

. ' Equality, and Fratentity', more than 150 :vears ogo a~d 
1 

d~ng)lter woul~ be .also hvmg, Th~ ela,use 5 makes all 
hRve ·not giv~n t-Q the French women a right to vote h . wtdow~ a~ C<?he.Irs w1th oth.ers. Th~ ~reater the nurnb?-r. ?f 
electing- members of the Frenoh Parliament, which has two . the .o,ytdows, tlie great~~ )he necess1ty for t~e pr.ov~sion 
]iouses.. The 4'[lrinciple of equality propounded tbv Mr. men~IOned above!, . . . . ' . ; . . ' . 
Gadgil.wnll' confined to ;the grant of absolute e~tntA to . HINDU WIDOW MARRYING AGAIN A HINDU OR 
~omef\; who got.limit~d estate u~der't?e Hin~u Law. But· EVEN' A, NON-HINDU NOT TO FORFEIT HER 

.It 11·as not camed further· to enable bther and mothe1·;, ESTATE AND ENTITLED TO LIVE IN THE 
. bro~her. and sister,. paternal· uncle and paternal aunt and !{QUSE :- • · , '· .. ; ' · · . , · 
.matern~l uncle ~nd ma,ternal aunt,: to succeed. as'simultane~ : One consequence of. including inheritance ·.in the defini· 
ous heirs. · 1'helr we.re some CIJ;)ler,BillS introduced in order . tion of str~edhan is .th11t a Hindtt widpw marrying nguin. a 
k;: rem~dy the adv~rse effect pro~uced upon the rights of . Rindu or even a non-Hindu would, be ep~itled to resid~ 
succes~1pn of a daughter .undel'o the 'Hindu 'Law by Act in .·the house, alon!!' with the son and daughter 'Of h,er 
XVII~ of 1937, .by Mr. I5utt, and ,Mr. A. N. Cba~to. deceased husband,. who are .un~le •'to eject her! Bereft 
pad~nyaya. They bad" a limited· objective in v:ew and had of unnecessary excrescences whio)l havl) crept in the .disqu~· 
~otln~lg t? do ;vith. the limited ~state which. the daughters I siqns ?n t~e subjec~ •. It should be noticed ,'that ?Re ~ous~· 
m h~rJted from the1r father in the provinc~s which they • quence qf t)le 'ijefimbo'n of streedhan·, by· mcludmg mJ:I~rl· 
r~presented. . , · . · . . , '. , tnnce, into jt, ·would' .b~ that a Hindu widow inheritm! 

.· REMOVAL OF SUB-CLAUSE (A) OF CLAUSE 18 - . 'her hu,sbanq's estate will get an ab~olute ·estate .jp.-thn1 
A !Ill) J:lUTTING .IT IN A SEPARATE CL:A USE, BY property and if ~he marries again a' Hindu or e-:en a non 
ITSELI<':- . · , ' . . Hindu, she will not.forfeit that estate,. ~s·her estate wa1 
. As a, property inh.erited by 8 widow· from her. h~sba~.a' t;\lsolute. I~ the deceased left behind him only', a widow 

' IS not lie.r streedhan, and doe$ not devolve upon her. heirs · nnd ,no son o~ daughter, the widow 'would ·remain in pos· 
·but devolves ~pon the heirs of l).er.husband after her death' ·~ession of the property !\]ong with her new.husbai;Jd .. I 

who are descnbed .as reversioners, it is necessary to remov~ :the 'deceased . left n. widow 'and a son, the widow wouH 
~he suh-clause··(a) from clause, 13: It should be put in. a get half a shnre .like .a soh, and she .with 4er hnsbnn< 
sep.arate clause by itself ~n<l a pro~ision shQuld be 'added would b~ entitled, t<i live i{lj the same house. where be 
to It t~ the effect that sqe would forfeit :the estate PY her . s~n . a~d ·.ditu~ht~r-in-law live. If t~e 'deceased left. 
re~arrtnga., : ' ·· ' . . · ·~ndow nnd. n mmpr. daughter,, t)re' mmor· daughter W?Ult 

NECESSITY OF ADDING A PROVISO ABOUT THE nl~o live with bet and in. the event of the. widow's 1rtst 
FORFEITURE OF A .WIDOW'S ESTATE UPON .HER ringe wit)l' a' ~on-Hiridu, her' convrrsion to another fal.t1 

RE:\lA~RIAGE :- . , would be a ·matter of. hours, . In those. parts of Indio 
,, In sptte <1f all what is said ~nd done an~ what is·not said wher~.kidnapping, is .rampant, this 'defhution would wor 
a~d not done,, one fa,ct rem~ins outstanding that 'the 'conl,.' a. havoc. According to.· the present Hindu Law, if th 
mttte~ .has neither care.d or· da~ed to repeal ~he proVisions~ wi.dow .r~marries she ~orfeit the e~tate as 11tated .in tb 
of sectiOn. 2 \if ~he Hindu WJdows ~emamnge 'Act (Act JI!nd? Widows Remamage .Act ,or m !lCcorilance ·w1th tb 
X~ • .of 1~<>~), whic~ reads as, f?llows, · ! · · . ' prmttple that sh~ cannot remain in ,possession of the P,r( 

he All r1gh~ and mte~ests which any wido'\V may have in perty. of her .husband, n:s she ceased to, be his survivm 
r d~eas~d husband s prop~rty by way of nlairitenalice · h~lf. Acoording to, the new Rindu Code, this would 1 

or by III:henta.!)ce to h~r husband Or 'to his lineal SUCCessors: n~ .longer the law Oil the point, and' ~till' the code is %, by vtrtue ofa~y will or testamen~ary disposition. confer
7 

Hin.du ·Co?e. . • · ' ·. • . . 
a fi~l:~a ~er,, ws~out exp~ess permiSSi()n !'-D remarry, only . ANOTID~R CONSEQUENCE :oF 'THE 'DEFINITIQN· 
alienat~~ mtete ln· such property, With no power Of PASSING 0~ THE PROPERTY IN TIDl N.ON-HIN'D 
d t . g the -.same, shall upon her: remarriage ce'ase and 'FAMILy BY GIFT OR WILL . RESULTING IN TII 
of hr:;nd:ceas t :heb had. d 'thenhdied; and the_ next heirs DESTRU¢TION OF THE RIGHT OE INHERITANC 

ase us au , or ot er persons entttled'to. the , OF HINDU·HEIRS·:..:.... · ' ' · · · · 
!:::i:·~Y on her death,. shall. thereupon succeed to· the · . Another consequen~~·of this ~~fi~ltion is ~hati the wide 

would be ~n~itled to make a gift of the estute or a .wm of 
,. . .. : ', 

I ;, 
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n fn~o.ur .of her non-Hindu hu&bll!i.d, and thtb ,,~ill result. 1\ECESSITY OF DELBTIXO THE E~l'lli.B l'LA\ll\E'. 
11 passing llway of the property from the family altogether .• A.i"lD 1SlJBSTITUTL.~G IN ITS PLAl;J.O.: T.i:i.t: l'hUVl· 

t.l!milarly wiltire 11 lilo.du 'dies, leaving a w1dow, l)nd a SlONS 0~' THE HINDU L.'\.HERl'fANCE (H£11.0\'A.L 
raughter .irom a predeceased wife, this daughter would not 01!' DlSABlLITIE8) ACT, X! of 1\l:ld:- · • • 
,e entitled :to -inherit• t~e ~roperty ?f: her .father, as the Descnbin~ the JJmgon o1 the Bluck pool, u L'hinc,e poo~ 
vidow• would always be mclmed to d1spose of. the propert_y said,* . · , 
11 her lifetiiD;e; · · · ' ' "JJel'jJ · th~ waters of the Black l'ool coloured lil,o ink. 
JLAUSE 18-· · '.\hey suy a Holy Dragon lives there, whom mcu huve 

DlSQUALl!!'ICATION ·OF \VIDOW ·WHO WAS, nev~~ see~."., . • . . · . 
JNCHASTE DURING HUSBAND'S LIFETIME-IF {See \\uley ~ truuslahon of Clun~~~ p1X:n1s, pnge 121.) 
~N .INTESTATE'S WIDOW HAS BEEN UNCHASTE ·'l'he_Sanutu~lsts s~te t~at the D~agon of the lllu~k.l'ool 
DURIN-G HIS .LIFETIME AND AFTER HER MAR- colo~red like mk. resld~$ m th1s ~mdu Code and if any·· 
1\IAGE SHE SHALIJ ·.UNLESS THE UNCHASTITY body ha.s to see how 1t works, tlus clause . furui~h"s an · 
[{AS BEEN CONDONE:Q BY· HER :ausBAND BE Illustration. Tbe rules pf inheritance in Hiudn .Luw or 
DlSQU!LIFIED. :FROM SUCCEEDING TO 'IDS l\Inh~tn.cdau Luw, which are· intermingled with roligious 
HERITABLE PROI•ERTY, AND IT SHALD DEVOLVE' d?ctrmes ar~ ahY~ys accompanied by rulee relating to exclu·' 
ON IDS OTHER HEIRS AS IT WOULD IN HEH. 5100 ~om mh~ntan?e. As regards the· rules regarding 
ABSENCE. , .. , . . exclus10n from mher1tance, there ·w11s·ne:Ver any ditlerence 
' • • • • • , 1 • • between the Dayabhugu and the Mitakshara schools. · As 

PROVIDED THAT THE RIGHT OF A WIDOW. TO . ·regards the Mitnkshura school howeve~ the Hindu Inhrri· 
IN~RIT T91HER HUSBA1H> SHA'LL NOT. BE QUES! . tnnce (;Removul of Disabilities) Act, 'XI of 1Q28, mudo 
TIONED ON THE ,GH.OUND AFORESAID, UNI,ESS- some:~hange~ bu~ allowed the exclusion principles to 

{A) THE HUSBAND HAS DEPRIVED HER O:E: 'ANY ~emaln. effective,. m .part, as regards idiots and lunatics 
l'ORTION OF HIS PROPERTY ON THAT GROUND ll:o~ birth ·w?o were ulone excluded from inheritance. 
19Y _,\:'VALID 'fESTAMENTARY l)ISJ;'OSITION SUB·, i'lus Act .apph~d only to cases governed by the Miroksh11rn 
:SISTING AT '!';HE DATE Oli' IDS DEA.'.rH, OR , : schooL It d1d not apply t? cases governed by tho 
. . . . ·. , . · · · . ,. • Dnyabhaga schooL Now t)le present clause 20 destroves · 

(B) A. COURT. OF. LAW HAS .. FOU~D HER TQ. ~the entire chapter relating to exclusion to be found in the 
HAVE BEEN UNCHA~TE :AS AFORESAip L."l" A ~ommPnt~ries us w_ell as the Books dealing with the snb
PROCEEDING · TO . WHICH SHE . iND HER Ject. , It IS therefote quite evident thut one portion relating 
"HUSBAND' WERE PARTIES AND IN WHlC~ THE .,to inheritance has been o'penlv repealed to-dny, The other 
MATTER WAS SP.ECIFICALLY l.N · ISSUE, THE portion relating to. the .actual rulew about .the perljOns whc 
.FINDING OF THE. COURT NOT, HAVING BEEN · are th~ heirs 1,md .nbout their priorities as recognised by the 
:SUBSEQUENTLY ·REVERSED: ·. ., , rr~ndy Lnw hn~. bee~ d~stroy~d e<tunlly effectively, though 

·· · . , . . . · .hJs 1s 110t ad1mtted 111 ,be Bill. In 'the lnpse of 15 veurs 
FIRST PROVISO UNNECESSaRY:- • . ;· onl1 from .the passmg of the Act :l!;I of 192S, this. c~nngo 
The' jlrst 'pro'visil is. abselutely, unn.ecessary, because if "has taken place, notwithstanding that elaborate references 

a valid testamentary dispo,sition •iR effeet~d by the ·own~r are made to the. shrutis in the int:oduqtory sneech of tha 
-o'f the ,property, the.legate~·-gets the property, und there -J;Ion'ble the Law Member.· ·' ·• 
is' no estata left, upon which .·the law of i,nh~ri'tnl\ee can • EXULUSION..:..CLAUSE. · ~0 AND MURDER-
;OiJerate: ... ' 1

• ' • " SING1JLAR MIXTURE OF . · ~OPIDSTORY AND 
· · · . F.o\NATIClsr,f:: .... 

' S,ECOND PROVISO,AT:RO~IOUSLY FO~LIS:If. . 'fhere is a. singular mixture of sophistorv and innuticism 
·lli the ~pl&natory 'note it 'is stated t~t the pr~viso hM. · in the defence of this clause, which ls stated in• the 

been considered necess~ry for the purpose ._of preventil)g t!xplatJatory 11~te as foll<~ws, "The time' has . now arrived 
widows b.eing -blackrhailed by ' unscrupulous reversion,ers. for .~bolishing. ~he ot~er disqunlifirntions of Hindu' Law 
The obje~t is good. '!1be remedy is ba'd, The 2nd proviso, . s~1ch, ns con~emtul• bhndness, ?eafness, etc. The legislll
:7l.s ·it stands, is atrociously foolish. il'1lk¥ for, e:xample. the . b~n of .1928. h.ns. n~endy obohsh~d them in .part in the 

... fads o.f thl:' cuR& reported ln 41 :Mnd., 1078 F. C., where 1t M1.takshnr\\ ·JUriSdictions; they mtght now, wo think; be , 
wa:a .held 'thnt u Hindu woman, who becomes, Mahomedan, ~bol!'~>hed eomple~ely everywhere. They are difficult to 
forfeits under .the Hi11du Law; by her remarriage, per 1ustdy in. equity, and w,iththe. progress of medical sc.ience 

. 'interest in. her .hushand's estate. ·There the dispute was 1t must become lncreasmgly d1fficult to say what aefects, 
.·, i·egarding, the :house, which· bel~ll@e~ to one. P_ullay,va, a · 9~ dise;ases are _incurable: If the heir i~ i.ncap~ble o,f mana-

1\apu by caste. On his dea:th h1s w1dow, ~ho n~hel'lted.a gmg h1s. f>roperty the~e ~re ample prov1s1ons m the law at 
. -widow's estate became Mahomedan and soon 'afteT mar,, · pt•e$ent. for· the appomtment of a ~ompetent manager or 
ried a :1\Iahome~lmhusband. ·The 'court held that she for-·. !!Uardinn''. But the ·ques.tion which e. Ben)!ali governed 

Jeited he1·right. Now we would take' it tlla~. Pullayya w_o.nts • .by .the D!!:vnbhagn school would ~sk ~·heth~r .a competent 
to remain alive for .being gove\'lled ·by· this. alleged Hmdu or mcompetept manager or guardum IS ent1tled to otTer a 
·Code, and his wile becomes ld1ahomedan 'dfll'iug his life. Pinda to the.prop6situs and whether the Inter would accept 
~iroe und munr!es a Mahomedun husband during h~s lile,, ' it and can. he shave' his . mustaches .when II Ili!ID is 
time. Pullh;yya does not . prosecute hE:r: and her new dead. The Hindu rules of exclusion from' inheritance nre 
~usbf\nd for. bigamy. · Under the second provi,so, Pullayyn'R 'enforceable ~gai?st everybody ·from, princes .to pauper!!.' 
ex,wife is' entitled to· succeed to his estate'~ Even a poor' H~nee, Dhntarashtra; who was hom blind, wns considered 
ninn would think bel\eath his dignity to bring such inatte_r•. · to. be' ineompetent to succeed to the sovereignty and his 
before. tr' court of justice in order to have a findi1;1g from · ~·ounger brother Pnndu succeeded -to the snme, as stnted 
.the cottrt for the pu,rp~e of disinheriting his wife, . i~ ~Iahabharata: Adi -~arva Adh~yaya. 109 Shl~kn 2.5 Poono. 

1 

• • • • • • • ChJtrashaln press ed1bon (1929) page HJ9, whtch states as 
A Mahcin:iedan· husl:iand can disinherit his wife;in suph follows: · . , 

.;ti.rcup1stances, fly s~outing ''Talak, ta)n~, }~la~",_n?d it is: ~·on accou~t of blindness, Dhritarnshtra did not ~:et .the 
not necessary for lum to ge~ a deoloratu;m III e.. CIVIl court kmgdom. V1dura did not get ;t, ns he was hom .from o. 
as· recom111eniled by .the Hmdu Law Comn).Ittee. The shoodra woman. Pnndu therefore became king. • . 
position of a Hindu husband has been made absolutely in- . 1t is necessary to delete the entire clause 20 and add 

.tolerable by the.~du Law Committee., Referring to this.- nhother clause' preYenting an apostnte from inheriting the 
aspe~t of. the law, proposed by, the committee. _I. nave proverty of a decl!ased Hindu. This is stated in the 

· ·described elsew,bether the progrr.ss of the oomm1ttee as s~quel. , : . . , , . 
'being from ''V11ni~v Fa-ir to Disgrahee Abounding".·· · 'MALTA' COURAGE OF THE HINDU MUSUM 

Both the provisfonli should therefore be del~ted. . SE:CECT COMMITTEE.· WElCH REFUSES TO INTRO. 
• 1 • • , • • • •• • DUCE ORDINARY· CHANGES tN THE BILL-FOR 

. . DISEASE, PEFECT, ETC., NOT TO DISQUALIFY- ·EXAMPLE BY PROVIDING PRE-EMPTION TN CASES 
' NO PERSON SHALt . BE DISQUALIFIED · FROM . OF TRANSFEIIS BY O~""E OF TJl:E CO-HEIRS MEN· 

SUCcEE:QlNG TO ANY PROPER1'Y ON THE GROUND TJO~ED IN CLAUSE V SUB-CLAUSE m :- . 
OF ANY.DISEASE, DEFECT OR DEFORMITY OR, Many person~ were under the impression that the'fll!loct 

''SAVE AS PROVIDED IN SUJ3-SEQTION (2) OF SEC- eomtpittce would make changes in 'the Bill if the pror~ 
TlON 11 AND SECTIONS 18 AND 19, .ON .OTHER· chnng~g ware reasonsbl.v sweet and thev sent mnnv eon
'GROU1"D WHATSOEVER. ·. · ' ' sU'octive suggestions to the committee. Amongi.. ·. ~l:e 

. ' . 
' .. 
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•. vu~ious .constru~~ive suggestions, w~ich I ~nde, there. 'Yas ~ 97), ~~ayn.e 's ID,ndur,taw, a~d lJs.uge (~,938) 'te~tb ~dition' 

!llle pointing out the necessity of wtroducwg a proviSIOn pag~s IIi! :lUi.J, .wl, 12!:1, Goa_; .s Hindu Coqe (19iJ!:IJ 1l'oi.U1h 
fni: pre-emption in case· _of transfers by one of the nu~erous e~mon page !:14, paragraph :lo6. As rega!·ds the. provisiona 
co-heirs menUioned ill clause v, sub-clause (1), wh1ch as of Jvfuhomedan Law preventmg a convert from Inheriting 
now modified in the select committee· include~ "Parents the property but repllale4 by ther Caste Disabilities lW3. 

·,if dependant on the intestate, widow, son, ~aughter, .son. moval Act, see Mulla s_Moha~adan ~~w (1944) edition, 
and widow .of a pre-deceas~~ son, a~d s?n of .a pre·decea~ed ~age • As stated lD Dr. Sa: Hans~ngh Gour ·~ J:lindu 
sou of a pre;deceased son (t~ he~~ .m this !In try· ~e~~g C_ode, page 84, pa.ragr?ph. 256, smc~ Hinr.[u Law 1s a reli. 
hereinafter in this Act referred to as s~multaneous l;le1~s ). g1ous La1v, the r1ght to property 1s made by that Law 
It "'as pointed out in the _note as follows: ."In 'an oft· d~pendant up~n ~bservance 'o£ t~at faith.· Con.sequei;itly, 
cited Full Bench case, Gobmd Dayal V8. Inayatulla (1~85) a lapse frbm the or.thodox. practices of Hmdu1sm would 

• reported in • the . Indian Law Reports, Allahabad $er~es, under that Law :ntail. forfe1tur~ of t~e caste ~n~ ull rights 
volutne 7, page 775, ~r. Justice ~ahmood, after referrmg to propert.y .. a:;d mherJ,tance. The pton~er .m1s~1?naries in
to the rules of iuhentance accordmg. to the · Mahomedan ~uenced the -uovernment to. 1'emove this dtsabllity, result
-Law, bJ ;whi~h 'the property is spli~, up on the owne:'s, mgJn the enactment 'o~ the- Caste Disabilities l~emoval Act 
death into. numerous parts, observed If such a la~ of m· (XXI of 1850), otherw1se kuowu as a Lex Lo<n A:ct. This 
heritauce were not mitigated by the law of Pre-empt16n the· n;easure appbes equally to those who change their reli
result woul~ be serious inconvenience, and possibly even · gton, or are outcast for failing to comply with any of it.\ 
distui:banCE! ". If the multi-class inheritance system pr~- nrecepts '.'. Whatever may be the case in the matter of 
pounded in this Bill is to 1re retained, a righb of pre-emp· · persons who resort to unorthodox practices, there is· no 
tion' should be provided for and the procedure to enforce reas~n. why a person w4o bas given up the religion of his 
it may be laid down, It may be noticed that there are rel_at10n should come forth to claim.· his..tJroperty as hi~ 
ulready statutQry p1'ovision8 about enfo~cing pre-emptio? in. he1~.: As the· Hon,'ble s.~ Sultan Ahmed 'is very keen 00 

. certain provinces, for example, the Pnn]ab Pre-emption ~ct, revmng the law of smr1t1~, and the explanatory note on 
the .Agra Pre-emption Act, the. Berar Land RE\venue Code streedhan lays a great emphasis on the law of the smritis 
etc. But 9ome of them are not exhaustive enough to the Government should· treat this point as a non-contro: 
·iDclude houses. A provision about pi:e-emption, enforce· .. ve!sial one and. grtmt its support in its 'favour,. . 
·able on any kind of transfer, for consideration or without · ' · . ......., . · 

· consideration, of anv kind of immoveable property, effect-· TEN MEM:BERS OF TJ:Lilj SELECT COMMITTEE IN 
ed by !IllY co-heir, may be added in tha 'Bill". Nothing· FAVOUR OF D~SQUALIFYlN~: A CO~VER~· FRO¥ 
however h1.1ppened and oo change was effected by INHERITANCE.- . · , · 
the select co1lllllV;tee on this. point:. .The oourl.ige of this . ;Ftom: the minutes. _of dissent it appears that there were 
. Hiudn:Muslim seleet committee, whicll. has Mohameda· , ten members supportmg the view tliat a 'convert should be 
nised the Hindu Code still further by including the father disqualified. from inh~ritance. Mr .. Sobha. · Singh 'said ''I 
in the list· of co-heirs but which W!IB imp.ervious to several am stron¥ly of. opinion that· in the interest of peace and 4ar
i:easonable changlls is indeed' as great as Malta:s. This is .mony of a!l con~erne.d a~ostasy from religion should be 
pointed out here for bringing to the notice of the public , m~de a disqualificatiOn for inheritance. Consequently a 
the important fact that several o£ber important changes Hindu wh? abandons the Hindu religion or a female Hindu 
suggested to it were not· maqe ih the Bill. wh? mame~ a n~~·Hindu .sho_l!lsl be dis,g_~alified from .in-

ANTI-HINDU QUT~OOK OF. THE MAJORITY OF her1t.ance. I, ~herefore, disagree· with the majority who 
THE MEMBER.S OF THE ElNDU MUSLIM SELECT cons1der ~hat apostasy should not be'a ground of disquali
·COMMITTEE, WHICH COULD . NOT ' INCLUDE IN. fic~tion "· The, other .pe:son~ who held the view that apos
THE BILL A PROVISION FOi PREVENTINQ- A tasy should be a,dtsqualifk'Btton to iitherit·were Messrs: (2) 
CONVERT FROM INHERITING 'l'HE. PROPERTY OF Govind V. Deshmukh (3) Lalcll~nd Navalrai, (4) V. V. Kali
HIS HINDU RELATION AND THUS REPEALING kar, (5) Susil Kumllr Roy Chowdhin-y, (6) Nila.kM.ttha Das 
THE PROVISIONS OF . THE FREEDOM OF. RELI· (7) Bnijnath Bajoria, (8) H. ~- Kunz:ru, (9) P.; N. Sapru, 

·' GIOUS ACT:- . . • · and (10) S. N. M;ehta. But 1t appears that ~ thes~ ten 
As stat~d !tbady, there were eighteen members of the , mefll:bers did nbt act in concert and therefore no amend·. 

Select Committee and some of th.em were. not Hihdus.. ment of cla'Use 20, of the .Bill could be effected. ,Jt is 
. The Hindu Mus1im select committee possess an anti-Hindu necessary· that apostasy should be treated as disqi.Jalifica

outlook and it could not vote for the incorporation of a tion to· inherit and the Government of India .should take 
clause to the. effect .that a convert from Hindu religion ' step to .repeal the Frefdom 'of Religion Act (XXI of 1850) 
should not be entitled to inherit the proper!;y of his' on this point. . • · . . · . ' 
decea~ed re~ation. · In the ~to_te' that I sent to ,the select. , COPARCENARY RIGHTS o:Ji SONS . ·G . NDSONS 
commtttee 1t was stu ted as follows.: • AND G r • · RA 

NECESSITY OF INTRODUCING A PROVISION·.TO ' REAT GRANDSONS A.S WELL AS .• OF 
THE EFFECT THAT CONVERSION . TO . ANOTB:ER BROTHERS . AND ·; OT~RS DESTROYED., BJ 
RELIGION SHOULD OPERATE AS A 'BAR TO C~AU.SE (21).- . . 
l:t\HERITANCE:- . · '. . - Haman dies leaving a son,: a son'of a _predeceased son, 

(;hange of religion is, according to the provisions of Hindu '·and a son of a predeceased son of.· a. predeceased son, all 
Lu.w, a ground for exclusion for Inheritance. An'apostate of the~succeed"according-to ·Hindu Law as well a!! 
comes with· thf:V meaning of ·the expression (Patjt) used accordi~g to this dause 5. But it is laid down in 'clause 
by M'1nu,in Adbyaa;va,IX vers.e 201. According to Hindu 21, wht~h deals with the mode of su9cession of two or 
notions as well as MahoUfedan notions a man, , who has more heirs, as f~>llows :- . . ' · 
chan~d his r~ligion is civi~Y. dea'd. Notwithstanding '~he "If ~o or more heirs succee<\, together to the propertJ 
procla_tmed pohcy of th~ ~r1t1sh Governm~t about not m- of any wtest.ate, they s~all take the property-· ·• · 
terfenug w1th t~e rehgton of. the Hmdus and, ~he · :{~) save or .o.therwise expressly provided in this Act, ,pet 
~ahomedans, . 1t, enacted sect10n ·9 of llegulat1qn cnp1tl\. and. not per·stirpes; and .. . 
\II of 1832 of the· , Bengal Code, an\l. . subse· (b) as tenants in common a' t · ·· ' •· 
quently passed- the Caste· Disabilities Removal Act · · . · • .an no JOmt tenants · > 

(XXI · of 1850) popularly known as the Freedom 6ne ,.consequence of these two provlsi()n~ is that in a cas! 
of Religion Act, by which an nppstate,· who could .. not where the d~~eased leaves behind a joint son, a joint grand 
inherit according to the provisions of bot4 the Hindu 'Law~ son and !I'JOIDt great-grandson of the type stated .in thr 
and the Mahomedan Law, has··been empowered to· inherit cl~use, they do not take the estate as joint. tenants unde1 
the property -of his relation; whose reJi.,.ion h'e has thts clause, as they do under. the Hindu' Law. There is 1J( 

~en()un.ced. 'l'b13 Government ·should " immediately reason 1Why ·their joint y.enancy shoUld be destroyed. 1 
mtroduce ~ provision, in· this Bill . preventing ·an should therefore be prov1ded as fol~ows :-
apostate from inheriting the · property, . if it ".E_:eception.'-rin those cases, where the prqperty, pas;~ 
wants the • people of this country to continue to Jomt·. sons, grandsons, ,or great-grandsons, descnbed u 
to .believe in· its policy· of non-intervention in reli- · clause 5-class 1 entre11 J, they wo11ld get the estate as join 
ghus l'l!atters. As regards the provisions of Hindu Law tenants amongst themse)ves, and -this joint tenancy wouJ, 
prev~nhng a eonvert from inhenting the property 'Of his not be aff t d b th f t th t th · h · t th t t 
rc1atvm, see M_ulla.·~ _Hindu Law (1940) ·nl'nth edi't'!on, . ec e . y . e .ac. a, . ey m en e es ll along. wt~h anotller co-he~r, for. example the widow of tb 
pages 9S, 99 ( c1tabon at the top of page 98 and paragraph deceased." · . ,• . 

\ 
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TWO NEW ITEMS OF LOOT 'cREATED BY l'Bi ' ~i.uce th~ ~Ill~~ when the activities' of AUI'IIllgzeb cam" 

:BlNDU CODE ON ACCOUNT OF THE J)UTY FO.l'.• to un ~nd, pobody attempted such a holocaust on a grand 
. OBTAINING SUCCESSION CERTIFICATE .iBY. THE ~c&le, in the history of .liindu Law and religion, ns t.tta~ 
JO!.NT SONS AND THE l4.BILITt' TO PAY .IDGHER attempted by the liindu.Law Com.m.ittea and the .H1udu· 
INCOME-TAX;- • • ~~slirii·Christian Select Committee,· which prepured this 

It has been already pointed out that by abOlisPing the ' blll and wantonly reversed seVlinU points of Hindu Lnw tiOt-
tled for ~es. 'l'hey have ~J:Oduced a code for the conde•n· 

right of the 'Yidows of gotraj sapindas to inherit, recognis· nation of which uu-Parliamentary language alone IS su•t· 
ed by the Bombay school of Hindu Law, the chances of able. The supr~me test by which tho bill should be 1udged 
,tbe··property t;scheating to. the .Government have euor· and would be judgeq, is that which lllllY be 'stated in l!us· 
, mously' mcreased. . But there are two other items o~ loot kin's words, "When w~ build, let it be such a worlt as uur 
created by the Hindu Code. The joint sons, who got the descendllllts will thank us for; lllld let us think llll we lay 

·property· of their father, by survivotship were' exempt stone on stone, that a time is ·to come when those stones 
·from paying the duty for obtaining succession certificate, will be held sacred because our hllllds have tpuched thum 
, while o~hers are re'quired to pay. ·By the favour of the · 111\d that men will say' JIB they look upon the labour and 
· Hindu Code, these 'persons would, be required to pay this wrought substances of them. 'See, this our fnth11rs · did 

duty,. as ,they· t.ake, the property as heirs. and no~ ?ll sur- f(Jr us' " · · 
vivors. . . . . -~DVER.SE OPINION AGAINST THE CODIFICA· 
• The inc~~e-tax tO be paid on the joint income by the T~ON, OF HINDU LAW:- . · · 

joint sons is much less. than the1 income-tax which would b. the lives of the }{oman nnd Greek heroes Plutarch· 
.henceforth be required to ·be paid by. them, as ·they .tg,ke· stated that Solon, the Greek Legislator, being n'sked if he· 

·. the property a.s tena.n,ts. in cpmmon and their total income .. h~d fr~~ed the best possible ·laws for the •A.thenians, re· 
would not be ta:ken into accol)nt. •A11 the income of each phed No; but the best that they could have been indu· 
son woUld be separately assessed.· With income·tnx; the ced t.o receiye ". The opinions adverse to the codification 
total amount ·of' assessment whic~ would be 1required to be 9£ Hmdn J.aw, nre .mentioned in the sequel. 
paid henceforth would b,e muo~ 'more than that pajd. at 'pOPINlON OF THE WOMEN OF.SIMLA AND OTHER 

. ?resen~. • · · . . . . . . . LAOES:- · . 
' ' · · · Ola.use '28 a.nd Sq'hedul~ . •, ·. ·· The opinions of some women regarding the Hindu Code-· 
CLAUSE 23 AJJD TH£ SCHEDULE ,AJ39UT :RE- Part I are stated in the memornnda·uumbers II, m and 

P.i!J.IU.Iti":-' .· · · · • . ·. · , · . . · . . . J;V, which are printed in 'the report of the Select Commi~tee. 
: 'ln 'hts mtrod\l~tory speech on the ~4th ·of :\I~J.rch 1943, This is neither the plnce l\Or the time to discuss them ju' 
-the .lion'ble tilr Sulw.n .aJnnad said that :·the !ii.Udu Wo· d~~~a!l. It is sufficient ~ state that, thers is divetg~Jnce of 

men 
8 

.hignts to J?roperty Act ot 1~1:17 us. alilended m l~o.ti optnton amongst the Hmdu women in India regarding the. 
· wllli found, to be a.etecm.ve ltnd wholly .. uuworkuble tuid hi\~· utility of the bill. When tha Honourable Sir Syed SultRn 
. yers and courts were ballied. a~ the p~oper, iutel'pretauon Ahmed, Law Member 'intro<luced the bill to amend and 
~ be put Oil.· the· .second and third sect1ons of ~he Act und ·eodify the Hindu Law relating tO intestate •succession on 
that the debates" relating to the ,Acts of 1937 as amended the 24th of March 1Q43, he observed ns follows: "While 

ifi · , I' the Act of ·1937 as amended by the Act of 1938 enlarged 
by .t~e A.ct of 1938 d? not.·disclose that the.d· eren.~.tmll 1" the rights ,of females, the 'Act 'was found to be defective 
cations of these secttons• were cle~ly apprehended ' The and wpolly unworkable. Lawyers and Courts were baffled 
l:l.indu Code, Part' J:.:.....Intestate· sucoession'repeals ~s s~ated at the proper interpre~tion ·~ be put on lhe secorl'il t.md 

, iut the schedl!le ouly sub-section (l J of · sec.tion 3 of t.h.e third sections of the Act. In spite of the laudable int.l!o· 
llindu)Vc:imen's ·Hight ~d l'~operty Act,· which was, appli· tions of the sponsor of that Act, and thev must be aclmow-

' cable l;Q· sepurate or setf-acqlrired pl'Operty of. the deceased. ledged on the floor of this HoUS!'J, the debates relating to 
·But iub-section· (2) o{ tha~: section, which. · goverri~~ the the Acts of ~937 Rod 1938 do not disclose that the different 
devolution of 'jhe interests of a· joi.ut col/arce11~r still· rc· . implications o( those .sectiol)s were clearly apprehend.ed." 
mains in force. In other words, the .d!lf~ctive and uuwoDk·. These observattons hold good· With respect' to the women 
able .)iindu Women's l{!ght to Property Act, .which has ·Who,fuiJy suprort ~he, main p.rinciples of the Hil\dU lute. 
'been condenin~d by Si~ . Sultan Ahmad hims~~ ~n~ which · s~ate. Succ~~sto_n btll.,- ~£ repercussions which the provi· 

. ·· baffied both lawyers and judges equally effect1vely lS to re· SlO~s of. this b11l woulcl. cause, are considered by tham 
' 'main in torce not· only. 911til• 1945 ·.when the Hindu 0o~e · agaitl . with . ~eference to the 'v.aripus criticisms made · i~ 

l'art ·!-,Intestate Succession would collie into force but for tJ:Us ~ote, t4ey woUld have ,good g!'Ounds , to change their 
a Jong 'time afterwards, uutii ~he ·Government of :Indi~ VIeW. The Government of India tihOt!ld print this note Rnd' 
.takes it into its mind to. frame a rule for, the devqlut10n of ·all~>ther SID1ilur notes which criticiHe the Hindu Code nnd 
t.!J.e interests of a coparcener. This is a very bad procedure. shoUld send copies of the same to "the women who are in 
.As stated already, the provisions g,overning the d~voluti?n · support. of this• bill. '•'Those, who know not ana khow not 
of the interests of s, copar~ener should he f.ramed :mmed•a· that. they knoiv not, ·are asleep. Awaken them." The 

· tely and incorporated in this Act:' . · proper test to find out the' opinion of the 'Hindu women is 
' .THE HrNDU CODE-A; LEGAL MuLE WHICH· to ~it 'P!-til the new elections are held and women votP.rs 

HAS NO PRIDE 0~ ·ANCESTRY 'AND NO :aoPE OF are f1iven a ch~ut>e fo~ voting i~ favour of or again><t a y · . 1 · • · cand1date who IS standmg on the ticket of codification of 
POSTERIT , :-. " · · · · · Hindu Law. If the Hindu women come to know that the 

. . From what hn~ been. stated ~ead;r while .-cri~ci:.:.~g the. Government of India is 'a nearer heir according' to this bill 
· various clauses of the ·bill, it ~s clear tha~ thi~ lilleged ·to the estate .of a Hindu who died leaving behind a widow 

Hindu Code is a legal mule, whlch has no pnde of aucestry of a deceMed gtand-son and a step-mother and a brother's 
· and no hope of •posterity. From the · undigeste~ · mass o! widow and 'irould. dispossess them all in the event of the 

fication and error to be fouud in the explanatory notes .ac· death of the owner ~f the property, they would be oonvin· 
companied by the four memoraop~, it would appear that, ced that "Th\>re are mlllly things rotten in t.he state of 
like a rag·bag of a thrifty.ho~sewife, it con'tains'numero~s · ~em:~ark." If the Hi~du women oome'to lmo:w that'thp· 
.thinflS borrowed •from the Chmese, Mahomedan and Cbrt·· ,btll gwes power to thett mothers to. make a g~ft of their 

. sti~ svstems. of law. It is a -common of assylmh, whicli father's property to scoundrels ,lllld deprive them of the 
has received' whatever is atrocious and hilS applauded thfJ ' property whicb should come to them, they would vote. 
same, though it is repugnant t<> Hindu notions .. It is the . a~inst the .h!ll, without wait!ng to ~onsider ~he other· at
Secret. duty of every Hindu to prevent the en~ of this : rectous provtstons to be found tn the btll, to wh1ch reference 

' legal 'mule iii. the ·statute book, where .the Government of has been already made. 
India,. contrilrY to the previous pledg~.>s of enforoing the Hn\Tn'U · MAH.~SABHA !AGAINST THE~ mNDU 
fl'indu Law of inheritance. has protilised it a haven. . CODE:- : ' · 
. . THE SuPREME TEST TO BE APPLIED TO THE Nottrithstanding all efforts made by Dr. Savarkar, .,hot 

.. • IDNl>U- CODE PREPARED BY THE IDNDU-MUS- Pre~ident of the Rindp Maha!lllbba, to ·persuade th,. 
LIM-I"HlUSTIAN SELECT COMMITTEE:- . Government of India not to proceed with the codi!irati:W~. . . . . . . . I 

. \. 
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1 
til. the war is over, the wo;k-of eodifi*' llindlin Law, they are expected to be againi~ i•. 

~ Hin ut aw ~he report' of the Rindli·Muslim Select CONCLVSION:- ' . 
. -~on w·':ee ~hich ma.tlomedani_$ed the Hindu Code still ,• My view about. thiS alleged Hindu Code a~ originally . = b 'addmg the parents in f,he list ~f 11imulta.neoua framed or as amended by tqe Hmdu-Muslim-Christia.n 

heirs, w!s published 011 f,he. i3th of November -1948 in 1 Select .Co~it~~e 1ia .. ~at, . as. sta!ed in • the Sall!lk:it 
the Gazette of Government of· India in .Part· V, pages !erse mean~ng, The Hindu Ci:l4e· posseijses no merit, 
lS3-2l8 In the sessions of'the Hindu.Mahasabha subae· and cont'+~s mllllY' defects. It has been prepared 

ently. held at Amritsar' in the Christmas of 1948 a reso· by a eomnll~ee of four persons, and has been nourished 
f~tion against the-enactment of' the. Hindu Code was pass~d by -th.e M~ome~llll members (of. the Select Committee), 
unanimously. The opinion of: the ~du-Mahasabha co~· , to. gam theu: obJe~ta. ~hat Hindu, who can- ex~ract 
rectly reflects the attitude of the Hindus to~ards tlus ~ ~om s~ne Cllll hope ,to get ~ny ~en~fit;. from f.his 
piece of legislation. Bot~ the parts Qf this ·alleged bill. l'he ·Hindus. s)lould throw ~hts bill m th.e .waters 
Hindu Code relating to lntestate succ.essiop. and ~ar~iage , of Yamuna immediatel;y-."'. • · 
contsin provisions, which are subverSlve to ~he p~w.ctples 
and rules· of Hindu Law establishe~ for ages,· and 1t IS the 

; duty'of every Hindu to bl'ing about the end_ of this alleged ~. B. D .. Kathalay, ' B.A.; LL.B., Advocate 
Hindu COde as it is hot possible' to amend it .. · · · · Nagpur, Member of Unive1sity Courts Nagpur-

CONGRESS. VIEW EXPECT~D To· BE AGAINST· D lh 
THE HINDU CODE:- ' . . : . 

1 
• and e i. · ' • . 

In its issue dated the 23rd March 1944, the Pru Pr~sa Ths lnBte~tate' bi!Z.-The bill as ~mended by the Select 
lou!'lllil of Bombay observed _in--its editllrial in the V6'f! Committee contains 23 clauses. Clause '1 is divided in~ 
:first sentence tha,t ~·congress members of the Central Legt· 4: sub-ele;uses ·and deals with · the short iltle, extent, 
slature, who are participating In t~e proceedings of the .,application and commenoement of the Act. Clause 2 con· 
Central Assembly are guilty of a gross breach of National tains the definitions. Clause 3 lays d()w.n the applica1Jion 
discipline". It fl!rlhenibserved that they' did 11,0t re- of the Aet. Devolution of heritable property of males is 
present the view of the 'Congress an4 the cotTect course given in Cl. 4, while, r!lht of women over stre'edhan li 
which they should adopt is to resign their seats .and get dealt with in ·Cl. ·12. Cl. 18 lays dowri the. order of silcc.es· 

·. elected on the Indeperident ticket.· . . .· ' · , sion to streedhan property. Clause 22 provides for eschent 
. Some of the members. of the Select Committe41 them· ' a.nd cl. 23 refers .to thw repeals, · -

··selves have observed that it would.n:ot he proper tQ get t}le Prsa.mblf of ths ~ili.-The preamble of a statute hu 
Hirldu Code bill passed in the absence of numerous :pl!lm· been held to be a key to the pro,Per understanding of the 
bert1 who ar~ in j~U no~. It would be still more improper meaning and object of the .Act; 62 Cal. 125.1 The 
to get the bills passed m the absence of the members who , preamble of the present bill is as follows : 
though out of jail refused to attend the proceedings ofthe' "Wherea_ B it' is expedient :to am~nd and codi.~. '~ 
·Assembly. If the Government is obstinate enough to · · 'J 
proceed with the bill in.the tl>sence, of so many members; successive stages, the .whole of Hindu la'\\1 now in force 
the inevitable would follow. The members .of the Oon· · in Britisb. India; and whereas, it is expedient to amend 
gress, who for several yenrs past have been preventing the and. codify J;he general la:w of intestate succession; it ia 
use of English. la.nguage in their meetings and who voted hereby enacted as follows." · ' 
lor the Quit India resolution; would ·not allow the Hindu A. mending tile la~ of in£tiiitats succession;...:.. -From· the
Law, propot;mded l>y the Rishis a!!d explained by the com~ · history !if -the present .bill it would be· ~een 'that no one 
ment~ors II\ the holy Sanskrit language _to be subverted wanted that- the whole law· of intestate succession. should 
an~ codified in the language of the "Sat110ic" Government,: be, amended. ··The Qbject of the appointment of the com~ 

/.wh1eh they want t~ supersede. The Congress would reject mtttee, -.vas only to deal' with the problems arising out ·of 
this alle8'ld Hindu Code· without reading it, as it rej!\cted the interpretation of the Hindu Women1s ,Rights tQ, Pro-. 
the Governme)lt of India Act of 1-93~,. without reading 'it. perty Acts,• and much less· was it, ever intended. that the 
I am also inclined to think that post-war. Hindu India principles of M-1\homedan h1w or Indian Succession ' Aot 
would be. more orthodox and' therefore against the passing · should be graftea, on. the sacred· law 'of the Hihdus. · 
of the Hindu Code Part'! as well as Part II. Therefore Adapt11bility of Hindu law.-Hmdu Dharmashastra o~ 
~t is h.etter· for the Government. of ·India to atop' Hindu law, in its ordi1111ry sense includes re!igious·as }Yell 
~mediately all th~ act!viti\lS a~out the codification of ~s 1~1!8:1 injuuctions. The ,D~armashastras have culminated 
Hindu .Law and direct 1ts . energtes for better purposes. mto dtvergent' schools on account of the fact that Hindu 
Othei'Wl~e the prompters. of these activities· would lind theology, law and metaphysics ·are. comminuled with one, 
all love s labour lost._ · · , ' , ano.ther, ant' the tendencies or the method: of reasonin" 

IlE'n'E'R TO BE'GOVERNED BY THE'UNAl\ffiND. · _and. interpret~tion whiah, influence one branch of bo;. 
, :)lm AND UNCODIFIElYHlNDU LAW AS CONT1JJND· ledg~ a\so i~fluence others. For example, :in Eastern 
. ED BY THE SANATAliTJ~TS THAN TO. BE ,Part 9£ Indm, nnm~ly, Beng81 and Bihar, where yeMs 
-.GOVERNED . IlY THE ANGW-MAHOMEDAN are le~s re~d an~ 'Mu;nansa less studied than in _the South, 
HYBRID MISCALLED THE HINDU CODE:- . . ~he 4.18hcttr phtlosophy or Nyaya is consulted more an~ 

The nresent ·Hindu Code is an An lo Moham d I? re~ed, on for rules pf rensonmg •nnd interp~etation upon 
h~brid, t~ough the- Riiidu-Musiim-Christia~ Select Co~~ ~~:st~nt~:~fp~:ci~!~~~~o:i/;r•;t1aphy~~\ T~i~ has gihve? 
m1ttee has not made any change iii the title of the bill d' t . o aw \1 1c , owing to t ell' 
. which is to be· called a Hindu Code. Ilut what is there ' t~vergj~ methods arrive at ·different conclusions from , 
in a llllmf as Shakesp!ll'e said? ·The Babhul ca~ prick die 8~ ·san;e .tex~ of law: l4 ALL. 672·at P: ·so. Such 

· equally well even if itis called 8 Rose TM Sanat~nitits' rrge~ce h l~evttable because the- Hindu nation consists 
object to the passing of both the p~rtS .of 'the Hindu Code ~e~eo~hs·,;.v~g idive~e tongues, ~olours .. an~ -rh?des .of 
on the ground that the Hindu _Law . is U!lchan eable. b . 1 ~ w u aw: atms at crea:tmg umty m ~vers1ty . 
They take the same view as the MahomedR~~ •ake g!ff. the Y ~?Wing ~ach gro.up of· the people to mould the law 
Mahomedan Law and regard it as uiichangeable, . it is · :i':dedn~ to •ts reqmrem.ents. ~~~ account of this large
be~tnr to ba governed by. the i.ln-amE>nded and uhcodified Hfndu h ndt. acc~mmfdattve pohcr qf H~du juri~ts the 
Hmdu taw than . to be' governed by. the Frankinste'in _ lac tw pas . e~e ~ped from ttll?e t-o tune and _ from 
momter crea~.d ·by the joint efforts of the Hfudu' Law i 6e dfjJ. p~ace .• Thts IS why· tlte Htqdu law could cban11e 
Committee and the :'select Committee. , t~c r mfg ho CirQumstance~ and surroundings from the 

- . · , . m~e.s o t e 'venerable Manu till the intr{>duction of the 
· VI"'RONG 1'0 EXPECT BfNDUS OUTSIDE. INDIA TO Bnttsh ~ystem of. administratiQn - ~f justice. This 
RESPEC~ THIS IliLL:-. _. , · . remarkabl13 progresswe tendency of Hindu. -law was 

Tn.s !lmdus outside Jndia, who would continue . to be · .' " . . . · · . · · 
ll'OVerned by the Jaw propounded b:y the Rishiil · would . 1 Maxw'lll on Inte ret t" f s · · 
~~~h up::t the pre~en~. Hindu ·Code with conte~pt. rr . !'34) 21 A.I.R. 1934 cal!74{1t~ r.c. t~f~~2 ~~n.i~'. ;6·0 

3~. f. 
e. ure constitution of India, they ean exercise 298: 38 C. W, N. 1056. Badar Rahim v. Badsbah Mea ' . · ~ 

aome miluence in' the matter abou£ the codifiP.ation of Bi~i !_'92) 14 ~II. 67 ~1892 A.W.N. 16~ (F.~.), Benip.;~oi v. Hardai 

·t', 
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1 
retarded during the Bri~i$. period of Indian history.~ time to \ime was performed for ua 'by auoceeaive law· 

1 The Hindus also . carried their. law ~o Burma, · Java, givers and commentators, "6 ia. not correct. When a 
t Sumatra and other places and where it' st.ill governs the law ia oocHiied ~~ previous law ia repealed. No one oan 
I bulk of the 'pilpulatiom; of those countries.· ~o doubt the say thut Manu's lnw waa ever repeuled and i' was sub-

Hindu law· has worn the local garb but it bus kept its st1tuted by another Smriti. The suge Yajnawaljtya baa 
individuality intact, .somudh so that. the law of Dnmdupat cited !lbo•Jt nineteen Smriti writers but nowhere hue he 
is i;till prevalent in Sumatra. Owing t9. this peculiar said that the old smritia cited by him were no longer a , 
capacity of llindu mind and Hindu la~·. the Hintlu law, and, therefore, they should .not be followed. Now
nation bus become assimilative and' pl'ogressive. here is it laid down that even a particular port1on of any 

Aduisc.b;lity or 6theM.Oi~e of abolishin9. different •choo!a • of the Smritia o1' their commentaries has lost ita foroe 
of !aw.--Acc~rdi_ng to the bill under re\'ie)V the Bengalis an:d is uo~ bind~g on the Hindus. In a~e~ing abou~ 
and the Pun]abts would hJl governed b,1 one Code of · Hindu law a. mtstake always occlll'll thut 1t 1a supposed 
Hindu luw: Iii ow 'fttr t_his contemplated m~asure would to be a command of a sovereign or a political superior. 
satisfy the ,needs of divergent people is not stated any· Hindu law was never promulgated by any power, political 
where.. In a case of Aroras 'in ·the neighbouring districts or otherwise. Apart from the fact that the . Hindus 
of Muzaftu1·garh it was held that by cust<lm the daughters. believed in the divine ~rigin of their law, it wns obeyed 
of a ·souless proprietor were excluded by coilnterals from not because of any physical sanction behi!ld it but beoauee 
succeeding to the ancestral property~ It wns said. that it was based on natural justice and commonsense and ita 
this custom was dictated by local circl.unstances, as the . potency to ~aintain ~e solidarity .oi Hindu society. By 
district being rugged and wi,l.d, it' wi1s difficult for codification ~e ve11 basic ' principles will lose theie 
females to retain nnci munage the immovnlile propel'ty: moorings, Codification will mean a command of a. poli. 
17 J:,ah; • 61.4 Solon1 the Greek legislator, said two .tical sovereign;, and it will come under the definition of 
tqousand yeers ago ~hut the laws .which. ·were proposed law aa propounded by Austin, "Which is denied in his 
by him might not be the ~est, ~ut they- would be su~h ?WD' country .. When the .J.iindu law .will ~e trandonned 
86 the people would be most d1sposed 1io accept. Will mto a command of a ~olitlcw supenor, 1t cannot ie 
the aboli;ion of .the different schools of Hindu law by an changed without his pennission and this wu'! retard ·the 
Act of Legislature contrlliute .to the nut ural growth of . ~e growth of the law itself, a thing which a\ill -not 'be 

. Hind\. law? The answer is in the negutire. 'The Code apprecial;(ld by any reMonable mnn. And if Hindus eub-
1 will lend rigidity to the whole law and it will'not develon, , mit ~ it b) their own .free will, they will invite their 

unless the Legislature takes into its mind to revise the ~wn dlsMter. n appears that this•point of Yiew was not 
law so as to keep pace with growth. of th~ t.unes il.ud the consider~( by' the learned authors of the' bjll. , 
needs oi the, people. It is commo.n .\tnoWieclge that the · It is a.lsq not true to ",say that commentators codified 
Legislature moves very slowly. Thts fact can be ~&tbered the 'law: At best they have only interpreted it. · For 
from the time it bas take,n to amend the Contr~ct Act ex&mple, that great judicial intellect the Yogi Vijnanesh
and its inactivity in not amending the · various . Codes war did not repeal .the holy Institutes of any of the 
which deserve immediate am!)ndments, ·and on .aQcounb predecessors of ih:e sage Yajnawalkya.· The same ia true 

. of this t~e law Courts are ·forced !o aqminister the law of Dayabhaga or Vyawahare. Mayookba. No doubt, these 
whiah ·b:~s outlived its utility. This point wduld be, dis· ~orks lrept the law abreast of current needs and current 
cussed .in· detail in the· 'sequel. · · : · sentiments but' not . by codification. Their . authoritj . 

··The. questio-n of codification of t~e wh?le. of Hindu ;law was follo.wed because of the gteat judicial intellect . of 
waa not before ,the pub!ir. jiYI' cons1deratton.-The vanous c those. wnter~ on lnw and not becau$e of any phys1~w 
Civil c~urts Acts enacted in India. comprise only a ·few: sanction behind them. They had no ,power to puwsh 
select topics of the Hindu law, such as succession, ·~pecia~ those who refu.sed to follow t~em. If one ~efuses to 
property of females, betrothal,~ marriage, qivo~ce, do':'er; obey the l~w, nght or wron~, g~ven by the ~eg1slature to· 
adoption. guardianship, minority, family relat1ons,. w~, • day, ~e will have. ~ submit h~mse~ to the long arm of 

'legacies .gifts . partitions or religious usages or mst1tu- the law. How this long· arm works IS common knowledge 
tions. When the ,questions issued by the·committee were and need not be dwelt upon. It may also be noticed that 
before the public for expression of opinion the above these works are complementary tc each lither. Thou_g:h 
topics were not mcluded and, therefore, they ~ere not the. Mitakshara 'is the ~upreme authority in. the whole of 
naturally considered by the publio. They had 111o: idea In?1a ex~~p~ Ass.a~ and Bengw, ret eve~ m Beng~l the 
that· the wboie of Hmdu law was· so. bad that it xequires Mltnksha~ IS ~till regarded as ~ very h1gh auth?nt~ on 
amendinent in every branch.· Why t~e Hindu. law~ has all . questions m respe~t o~ wh1ch Da~ahbaga. IS at!ent 
become S·) distasteful within. the 'last fell' years has not '~he law rep!)rts teem ~tth JUdgm~nk where th~ questtona 
been made clear anywhere. MoreOYer, the committee m one s•~hool are d;c1ded accordi~g to the dtctates. ~f 
did not eare to lay down the principles uccording to which the works of. author•.ty prevalent Ill ot?er schools. Blml· 

' the various bran~hes of Hindu law ore ·to be amended, ,larly DJ~ttak Chandnka and Dattak Mn~an!a are e9ually 
Even Joncedirig 'for, '8. moment that Hindu law requires respec~:l throughou~ ~he. whole of ~ndt~ llTilBpective of 
l'l!dical ch,1pge it is difficult to believe how it. could not any difference of opmlon on. ~the~ v1tal points. 1t '!Day 
have ahared the same fate in the yeolr. l939, when• the .be added that a ·case. of part1t10~ governed b! the M1tak· 
Central I.egislatnre, the very Legislntur~. which is out. ahara schoo~ was decided. according to the Vl~wa of t~e 
for codifyin~: Hindu law had fel£ justified in incorporating Vyaw~harR Mayookh b:v the Lo~s of the ~nvy Cou?ctl. 
the much maligned-principle Qf indiftSOlubility of Hindu All,thls (1968 to ~how th~ th~ y:~ew tbat,Hmdus codtfied. 
marriage in s. t of Muslim Marriage Act (8 of 193?)· · thell' law frolll time to ttme •• not eorrect. 
Sil!lilarly it was with open eyes that the vanous Provm- · The co•nmittee while ·recomfliending the ·codification of 
cilll Leqis.latures allowed· recently the role of Damdupat, all the,l.'leUI6nts. of Hindu law seema1 not to'have taken 
propounded by the :venerable Manu, to have a ,place in into consideration tire views expresaed by · two Royal 
their statute books. · · · . ,Commissions -and the Civil Justice Committee. Under 

Wkethar Hindu law"givers codt'fied. Hindu law . a,.d the Cbarter'Act of 1833, II' law commission was appointed 
whether cudification of Hindi!., law. possible.-The View to codify both the IDndu and the M:ahomednn laws. But 
thnt in th~ old .days. "the task of codifying the law .from as it appears .from their report dated 13th December 

1855, th~ law commissioners abandoned the attempt on 
; 3. Banerjee in his Law of .Marriage al!d Streedhan says.: The, ' t.he grou1d tha. t it would arrest the development of Hindu 
Hindu law waa highly· elastic, and baa be~n ~dua!ly f!l'O,Wlng up 
hy assimilation of new \lllllges and the modtfi~tJons of anctent text ')a'!V. and they held that the Legislature,' possessed no 
lriwcunder the guise of .interpntation, when tb~ spontaneous ~ro'!th power fio do it. This commission was followed by several 
liM suddenly arrested by the adminiJitration of th~ .co.untry paS?tQ~ other r•ommi~Irions, namely, ~he seeond eommia:s!Oil 
into the ha11ds of the English, and a degree of rtgtdtty wa• (lt>ett · appoi.nted in the Y. ear 1853, by S. 28, Charter Act (16 
to it whicboit never possessed b'Jfore. . 

Sir Henry Maine says:' Under the hand· of the Judges of thA ·and 17 Vir.., Ch. 95) 1858, the third comm;ssion appointed 
8udder· Courts, ..... the native. rules harden~, and. contra.;..~ in thE! yeer 1861 by the Secn!tnry of Stnte, fourth com• 
' rigidity whicli they D'IVer had m real pract.ioo. (Vt)lage Cnn•~ mission app<!inted by the Viceroy with previous aanction 
lllnnities). ' · ' · 

<\. 1'35) 22 A.I.R. .1935 .Lab..- 518 : 165 I. C. 754 : 17 Lab. 61 : 38 
l>.L.R. ·395, Ganga Ram v. Na.ranjandaa. · ' 5. Hindi T.aw Commitl<!e Repent,· Para. 16, p. 11. 
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£ the Searetary of State in the y~ar ~~~L All th~~ the , estimate ~£ • ~e s~perior 'value . of. legislation in' ~ 

conunissions were unanimous in, thell' opimon. The Cml ' &ens~~r of direct leg1sla.tlon of new pnnc1ples has declin~d. 
Justice ('<,J!Jmittee which sat later observed that t~e All. natioDs with ,codes have foun~ !nterpret~t1on nece .. 
tte t to codify Hindu law is likely to be successful m sary ajd, tharefote the .gen~ral. pnnc1ples ·are enacted ill 

, ~m:1ranches and almost abortive ~ .ot~ers, ~ndu la.,S~ 1l "s\l:e ~ton" forttl'ieavmg .. the details tQ be settled b, 
is therefore entirely misoonceived6, Similarly when. 11' administrative deQisiQ,lls, ' which is · 11oe law in . the strict 

The re"·>mmendation that ,Hind. u ,law s.hou.ld be cqdlfi?.d'. sense of ~!l ~)0 'The~efore .recently Turkey gave UJ 
v d& s 1 1 he S1r the' idea of codifying .the, Mahomedari- law, whic)l. was 

· · is therefore ·entirely yt~isconcelve : ID1l ar ~ ~ Hn' du subsequ':lutly replac'e,d by· ·Jihe .Swiss Gode., alon.g with .·1' ... IIari Sih~>h Gour moved a resblut10n to codify. In '" 
I w the Goverument of 1ndia. itself declined to dp so. co~entary. ·~· . ·. . . , . . ,' , . 
a A 8ketch oj ths whole of the codi~,a. Hindtda~ ~~ght ' L!l8advantage8 ofc ~Qrl!jiCatzon lll!tstrated . ?Y .,Indi4a 

h b lc.csd 'before the pllbllc 80 Ci8 to gtve. tdea Ev1dence Act, Inrl1an Confract. , Act, qiv1l . Code ~ tb :v:h ei: p a who!tr ..;...rust' !IS· before putting Califomia ·and' the Code of Pr9cedurs ' in· NdWyo~k.
a ou 1 

8 
bw :ldil!'ng the architect surveys and sounds the That ·a eood pode js a. good thing, but 1\ .bad• cdde is, in 

up a argo, w ,_ " try · li' h · , mp ~ t · d ~·-'te' which he has to build and ,after tllking inw con·· a .cuun w, 1c . possesse~ co ~~en ]U g~s, worse tUllll 
::der~~on all these factors submits the sketch of :th,e no code;, these are · the. propositions, . ·whJCh · need· nc 

·• whole building for approval, •si!lrllarly the law comm1tte.e ·explanat~>n . The imperfect suc;cess. of the Evidence and 
o~aht to have given the public .tlie whole.·picture o~ th\!11'. the Contract ,Acts· in .Inaia is but .another instance ii 
in~ntiori so tha.t t]1e,ers9ns. concerned :would get a ~~; addition to those furnishetb b! the Civil C94e of Califonpis 
prehensive view of the subject.. Another advantage . or and the Code of' Procedure m Newyork of the difficultie1 

1 this method would be that·one would be able to exam!De whjch attend·· these ,u~dert!lk_iilgs. 1 Long before th~· cod!fi· 
. its repercussions on, othe~ bran~hes •of Ia~. Fot: examp~e, . qation of tb,e various ~ranc~es of law was. talked of in India. 
, the bill provides ~or the suecession of ~u~ultaneou$ heirs Savigny had s~own how liard it was to express the law1.ir. 

peculiar t'l Mahomedan law. IM the bill does not say a set of defi!lite, propositions without reducing the elasti· 
anything ~bout the .pious obligation of'the son to pay his city and, impending its fuliher :development.n 1.'9e Indi111 
father's debts. Is the son liable to pay the whol~ of his ei!tperlenc;l of c6di~~at\on did n?t. imprellfi the . Engli;sl 
father's debt though he ma;v inherit only a part of t~e, mmd abo~t· the ut¥}~. of.~ codified syst~~. of law w~tl 
inherihnce?· Or are aJl:the heirs liable to pay the debt? the, resu)t that,the J)ll'Is~s .. Ill Engla~d hesitat~ ,to coditj 
If eo, in what proportions? Without these details one. would , ¥,le1r own laws. . . · . . . I • • ·, ; , •• • 

,find i~ difficult. to judge ~e soundnesS' of the proviSions ~f .. Codification 1 a~ th& diverg~nce .. o(1 Judicial: opini01 
the bill. Moreove:, according .~ ¥ahomed:an la':" the esta e , on. tke inte'11retat10n of the 1/aJ'IO.UB Acts amendmg t.h' 
of the d•t'leased IS to, be. apphed successively m payment Hmdu•!aw.'-Whatever mny be phe advantages ,of codifi 
of the funeral eXpenses, death·b:d. oh~ges, expenses. of ~ation, one disadvantage is certain, vis., that, it gives ria 

• ob~ining prob.a~, letters of . ndnumstrat1on ot succesSion to the divergence. ,of judicial opinio~ on the meah\ng o 
certificat-e, wages due for serv1ces rendered to th!l deceased the . words used m . the Code . This can be · understoo1 
withil) tJu:ee. months next .Preceding his death by · any from .the sharp difference of ~pinion. among the vatiou 
labourer, artisan. or, domes~1c servan~; ~th;r .d.ebtS .of the High poin11e regarding the meaning or the· object or th• 
deceased. ~cording. to , ~811' respec~ve pnont1es . (if ~y) 'various .Acts· whieh amende~ the provisions of· Jlindu law 
and, legMJes not exceedmg one th1rd of wh~t .,remams ·F~r example,· there is a. coliflict. of. judiciail: 'opiniob 01 

, after all t~J above paymellts have been made. Are th~se, the , · qu~stion,' . whether 1 the. wido")Vs, .. who. are. b: 
~e~ apph~nbl~· to the · estate governed by the.· , bill? custom of ttheir Qaste en.titled to remarry,' lose their in 
.Si_miJ~ly, It.. IS aj~o . ·ne~essary to note the effect of ,terest .in ~~ property of their. husbands · by : a secon• 
alienation by an he1r of h1s share be!ore the paymen1. of . marriage~ The . 4Jlaha~ad ,High Court and the Oh1e 
the ~ebts of the. deceased. .s\lch. pomts and· the hke , Court of Qudh hold that the provisions of S. 2 of tb 
tiq~e explanation. , , . .' , .. Widow' R.etnarriage ,Act are inapplicable in the case o 

fiJodiji.Cation in succeBBitle atagea.-The 'Report •·says. a. widow who is permitted by the custom of her caste t 
tilat the plan fot. a comprehensive code may have the' remiJlrY and sucli a widow. does not by' remarriage forlei 
effect. of dela1tng reform; but even delayed refomf is the property inhe.ri~d by her from her .deceased husband 
better than ]liecemel,ll legislation which has t<:>'' be amend~ The other Hlgli Courts. hold a different view.' Similar!, 
ed and reMst every now and then. The n11ed_ia for Q. the simple expression, 'sister is understood or misundel 
comprehen&ive, co-ordinated solution rt1tber than quiCk stood in different ways by the different High Courts. Th 

· remedies.' But the ~~mmittee follow:e~ a different pro-, .Allaha~!ld, Patna and. 'Mad~as High ·Courts• ho-ld that th 
cedure. Instead of giVIng a comprehensive code .the COm· word s11Mr does not mclude half sister and therefore· sh 

· mittee "::.nts t() make . the ,code b;. fust~lments. . This is llot entitle!l . to succee~ but the . N agpur High Cour 
methqd·i~ open to <Nestion. . , · after .considering 11).1, t.hese vie1vs ca:rx/.e to the conclusioJ 
· Di8ad11.mtages of tlw cod~Q~ion o{. Hindu la1" • .:._one t that sist(>r·· includes. half-sister 11nd is ther~fore' entitl~· 

' lf the palpable· dangers of a complete code is j;h~t it ~es to .succeed. 
1

. The divergence of judicia.! opinion will aglll 
up .the ILIObile elements. of the law it its yeey. incepti~n- cr~ate I~YW schools 0~ Hindu C~de and . the .Legislatur 
It may petrify them 11nd deprive. th~m of .th~ir 'capac1ty will a~1n ~e called ~P?n to propose a•law .by which thes 
9f 'grow.t!l qnder the care of sCientific doctrine . at the ' sharp ~ntbcts pf. oplU!ons would ·come ¥> an end.~ Tbu 
c~ of the eJ.iended needS. ; .The. danger reaches it6 . the Legt.qlature Will have to. devote considerable time· an 
climax when the principles of a. ·foreign system :,are. e~ergy. to. keep the law uniform, PtrougT!~ut the- countr:l 
imposed on a communiliy of 'different character and I~ s~~s that this view wu not .considered while·' th 
hab;t;s; ~nd .. the greatest danger lies in fixing up the bill was ~rafted. , . 1 . . 1 
~rminology.e. It may also be remembel'lld that the value' Nece~s1/y of ·[requen,t .ret~ision of , Ocdes.-After a 

·of codific11tion is no longer esteemed as hi~hly as· ~hen e~u~~!e .enqm:ry. the Civil Justice Committee observE 
Sir Joh:1 S!ilmond 'il•rote. Cod~s like all express enact- that It' .Is necessary that codes should be revised at ·frl 
menta ·r~quire int-erpretations !!nd the la~er require cadi- quent ~~~rvalll. The reason being th~ ·1 · • ' 

fi.caUon ~r.cause. of t?e diversity of judic~nl· opinion~ ~nd . '"Our modern world .... 
thu~ a v1ei?US Cll'cle. Is form.ed. T?s contmental c~untfies Has grown so fast ut of h 1 l.l b li 't .' · 

· havmg ~ed laws have mcreasmgly . taken to reported She's like a b thao . er. 0 "' . e e s, 
cases, tho. ugh treatinu them differently from the English .B f <L oy . t splits ~~e prur of trousers, 

h d d h """" · dist' guished · · · i F · e om we next IS ready I met o , an t e most m Jurists o ranee The constant r n · · f 1 • 1 · · · ~ 
IIJ•peal to •jurisprudence constant R$ freq~ently as English quantity of wor~ ~10~ ~. ~a .• 1 c~dt!s .. hi~uht t faa~ 
lawyers do j;o precedents., Ther!lfore m. recent . years insufiicien" tun' f po th e eg~"'.8 ure 'P c may Tb 

' , • I ' · • • • ~ e ~r o er more unportant matM!rs .. 
, difficulties of systematic revision beoom11 greater as ,til 
stM1lte hooks g~t larger and . ne'i problem~ 1 press fc · 6. Bepott of the Civil Justice' Co~ittee. Chip. ~7, pagei 53<1,' 

536.. ' . ' . 
· 7, Hindu law Commiltile·Beport, para. 17, pp. 12, 13. , · 

8. Report of the Indian Law Cornmis•ion (1879) para. 42, p. 21. . 
li &lmnnd'• JuriJprudenc.e (19~7) Edn .. 9, p. 59, Note 40. , · 

10. Ibid., 212, 213, Not>! 142. , · . . . · .. 
. 11~- Bryce' a Studi .. in History and Juriaprude~ce, VoL 1, PP· 11 



' . 
$tlention. · It inay be necessary to·. remind thab the 1 a Portuguese migrating from French or Portugucije In<lla 
revision of the l'ransfer of Property Act is one 'of the to Brittsh India renders himseU subj~ct to. the lndinn. 
urgent JnE>ed.~> hut no ·effort in that direcllion is made upto Succes,ion Act, the lex loci, the reason being that 
this time.l;2 Similarly the .sworking of the other existina severun~e from the domicile of origin aud permanen& 
Indian Codes is very detective but ne> attempt to remedy residence in different territory would effect the change of, 
the defects is. ma4e either by the. Government or by the domicile and with it the change of law: 43 Bom. 6471~ at 
publi~. in that direc:tion.13 Similar will be the fate ot the · p. 677.. :But this is not the cnse with Hindu law or-the 
Hindu Code, which, will not grow like other Indian Mahomedan law: 48 Bom. 647.1ll In the case of a Hindu 
Codes.'· i£ the, Hihdu la'l'j' is not. codified . there is a , widow n·siding in French India aud subject to Hindu law 
possibility -that' i~ will grow' if the c:ircumsta1.1ces become prevalent tl:.ere, it. wns held that she carried her law with 
favourab1J:~.1 · · · , her t~ British India· nnd her rights were to be deter· 

Statutory law doiitg injustice to· Hindu. community not mined not by IDndu law in British India but the law 
modified by the oo1nmittee . .:._The satutes whicli modi-· of the place from whiah she ClQme, 24: Mad.' 650,16 and so 
tied the Hindu law from time to time did not recei-i'e the took uh<>'llute int~rest. in her husband is property: . 48 
sttention ll1 the .Co:qunittee. For example, the Freedom- Bom. 647:1ll The tenacity of personal law and custom 
of Reilglon Act ~1 of 1850) repealed the provisions ol even uniler the strain of migration has been repeatedly 
X1.jles of forfeiture and exclusion , from inheritance on recognised by tliti Courts and accordingly it is held that 
change of religion. or ·loss of caste. This Act has ·ex- the qupstion is one of personal status .as distinguished 
eluded the. Hindu relations from t. in)leritance · aud pro- from qt>ltl\S arising_. from geographical situation: 29. Cal. 
tected ~he rights of a convert to another religion. In· 48817 at P· 452. If i~ is alleged that a particular Hindu 
~ case where a ·married Hinqu 'became a 1 convert .to or a Mnhomedan hns become· subject to the new local 
Mahomedanism at;t~ married ·a Mahomedan wife and had cust,om, the new local c)lstom mu~t be affirmatively 
children by her, t~e persons· entitled to hiS. estate were proved to have beetr adopted: 48 I. ,A. 85.18 . 
;his Ma4omedan wife and chiJdren, and ndt his J;Iindu, If Hindu law would have been promulgnted by a com· 
wife. 6 Rang 248.14 But in, this . case, the M.J.homedan· maud of !I po!iticql superior. jt woul.d have been ·Jex .loci . 
husband would be entitled to suc.eeed ·to the Btreedhan of ~s n~e the la\~·s of ~b~ Indtan Leg1slntu~e. The H!nd.u 
his Hinau wife .. The law bf reciprocity doe~ not. apply • !aw IS a part of religiOUS la_w of. ~e ~ndus and It ~8 
ill this case. This i~ a specific exar,liple where the rightt'l mextnc>lbly blended w!th their rehg1o~s r1tes a~d worsh1p 
.of Hindu women -in their huspand's property ore denied ~nd therefo.re the .Ps>hcy of th~ .Governmen~ Is ~ot ~ 
'by· the ~resent bill. If the .object of the legislatioi:! ,was , m,tener,e wtth then: law o~. religion and· th1s pbl)cy ~s 
Teally to confer better righ~ on Hindu 'll(.~men, · the made .,dear from ttme to tlltle. [Govemmen~ ?f· Ind1i1 
Legislature ought to amend the provisions of the Free- Act (5. & 6 ~eo ... V,,, ph, 61) 1~5, S. 112.] It 1s m keep· 
.dom ·of' Religion Act (21 of 1850), . SimHarly this . Act ~ng "\'1th thts ~vtew ,that the Hisdus are enti.tl~d to be 
requires amendment fl:oifl. men's point of view also.. JUdged b,) t~elr OWn _law wherever they be h~mg. 
· · . . . tt. d' b'i't ' i . As the Hmdus are found scattered all over India and 
· Similarly nothmg· IS d~ne · to remov9 · ~e 18~ 1 1 Y, 0 ii their laws were to be altered by each movement or io ' 

.a marria~ -female, ~ho .is ~ebarred from s::~: 1:~: rccordiUI~e with the rule of rei situ.,, they might b~ sub-. 
~r .. (c) .ot s~ 20, Colomzat1on of the ,-'Gov Jected to •a variety of rules as divergent as the opinions· 
(Punjab) Act (5 of 1912) .. ~n ~h6! sam~ way wom~n are expressed on the bill. It may also be remembered that the 
-excl)lde~ ,ui~der, i~a~. rules iro~.p. su~cess!on. A :ev:ew of doctrines o( ·Jex domicilii or lex· loci apply to countries 
the :vanousl. provmc1al Act~ and oth¥' ru)es. rdatmg to which possess more or less unifo!'II1 territorial laws. In 
·~he devolution of property . gove~~d liy ~pect(!l usages the vast cor..tinent of India the devolution of property is 
recognised by the statute: ¢ou~d 11!1'\'e an !d~a '0f .the ex· regulated by many rules arld laws, as for exumple, the ; 
dusion of fe,rnales from I.nhe~t.t~nce .. Nothmg has bee~ Hindu h.w, the Mahomedan law, the Indian Succes~iou 
>done to remove these· disabilitiE!s·· though, the.. wome Act, the_ v~ious Tenaney laws and so many other Inberit
excludeJ u~;der the above Acts apd rul7s are as good tfs nnce A~~s and customs. This list is not exhaustive but 
the wolnen excluded liy the HindU: law. · . ~ it ll~ustrateE 'the absence. of any teqitorial or uniform 

Clause 1 (2). Ea:tent of the Code.-The . !1mdu law law m the country. govermng all the neoples of Indin: If 
not being ~. ~omma~d, of the sovereign .;;PO'Yer iS nQt bound ' the bill \I'He to be in t)le form of II territorial Jaw for 
by ·geographical_ lllnits. This , mear1t . that .• wh~re- all inhabitants of the country then the doctrine of lex 
ever ·:a Hindu goes be carrie~ J his !111w with domicilli. \l·ould 'have been useful. 

nim and he is governed 1 by .hi~ ' persona~ law: 111~ .1\forermr this rule i will give rise to many 'other 
·.not by. the' law of .the, place. ~.But this' unlimi e important topics, which will require judicial decision 
jurisdiction of the Hin~u law is curtailed by the . pro- , 'froin time to time. It will be neces~ury to flx 
'posed code, and no ~easbns, 'for ·tlie reduction .. _of thtl'- 'some 1Qmicile to every man or otherwise it may be 
jurisdiction ~e given. The result of j;he. passmg of th,e impos!\ib!1l to decide by what l11w )lis rights or those of 
code .v0uld be that the property of a, Hmdu would, be · other persons are to be determined. The cases of adual 
govem~d not by his personail law but, by the law of the .?omelesanese must be met by some c:onventionnl rule, or, 
place wl~~r~ it is situMed: For example, the proper,t:y 111 other words, a person must hava a domidle or !ega' 

dn French 'India· wocld be ,governed b;y French law, Ill · home 'assigned tOt him' even though he does not possess 
Mysore by M:ysore law and ·sd on.. • . real on~.JB . .· . , .. 

·Personal Law of Hindus versus ,the doctrme~ ?f l.a~ The queEbon .of validi_ty of m!ll'l'lage an~ . the ,,, 
"looi a

11
d ldomici!'e . ...:..There is· a marked ~tst1nct10n sequences fo~owmg fro~ 1t may opon a new chnpter i,. 

between the Hindu law and other non:Hindu laws. The the Intemat:onal law., . As for example, w_hether a cu~· 
Hindu bw bein a ersonal :taw and part of the status ~mary mamage recogmsed by the Code wdl confer leg~
·of Hind. f 'lg·it 1ollows a Hindu wherever he goes. timacy on.childr6n or whether customnry marriage is a' 
Fo~ exa~ 1S:U y famil . migrating fro!JD: Guzmt, where_ . ·marriage at all or not would be required to be decided by 
the Yyq·.v~h~raa Mayo~kha prevails; ~o Madras wher~ the foreig~ Courts ~f the qne~t~on c~ops up. in a fo~eign cotu_~try . 
'llfitakshara iis suprem~. will be presumed to be .co!ltmued' ~eg~rding .. a Hmdu_. donuCiled. m Bnttsh Ind1a .. Possibly 

.'.to be bound byt the Vyawahara Mayookha. Stmilarly fa a. md!so\ubthly of H:n?~ m~wge mny he confJcl~red . as 
Marwari Hindu 'from Rajputana would be governed Y repugnant to the ctvilised tdeas of the West.and possibly 

his personal law whether it be Mitakshe.ra ' or cQStoh, '. _. -'---"-'----'-------:-------
:and a· Sikh fro~ the PJinjab would si~l.arly follow t e , 
.ancestral custom of hls home. But thiSlS l!:ot the Q~e 15. ('lS) 5 A.I.R. 1918 Born. 39 ; 51 I. C. 513:43 Bom. 647: 21 

h Ch · t' 1 vi' wh1ch Born. L. R. 85. Mohamed Haji v. Khatubai. 
;with the persons ,who follow· t e flS 1811 8 ' . 16. ('01) 24 Mad. 650 : 11 1\f. L. J. 309, Mailathi Anni v. Subbaraya 

, 'is lex ,loci .or territori,nl law. Therefore ~ Frenc:bman .or Mudaliar. • • . 
· I· . . . · ' 17. ('02) 29 Cal. 433: 29 ·r. A. 82: 8 Sar. 200 : 6 C, W. N. 490 

, · · 'tt "h · 47 Paragraphs (P. C, ), Parbati Kulllari Debi v. Jagadisb. 
12. Report of the Civil Justice Coroml ee, " ap. ' · · , 18. ('15) 2 A.· J.1 R. 1015- p, C; 86: 32 I. C. 413: 43 I. A. '36 (P . 

. 5 and 6. · ' ' ' ·, h "~'" .,..,. lim b · Tb' 
13: Ibid . , , eee also Bryce's Studies in. History and Jonsprud- C.). Abdura im Haji ... na a a1. 11 ea., ia not reporttd in d Cod I. Lc R. l!lll'ies as it wa. a case from East Africa. The partit!l .,!I• 

ence Vol. l, 'PP· 108-111 for working of In 1811 e.s. 6 Ra 243' Mahomedans (Memons) emigrants from India. 
!1. ('28) 15 A.I.R. 1928 Rang. 179,:111 I.C. 2

= ng. ' l9 •. Dicey'a Conflict of Lawa, 4th Edll. page l(t 
, 'Che.dambara~ :Jf. Ma Nyein Me. . ' \ 



I 

I Hindu way nor succe~d if he plead~ tb.e s~e .. aft in j;hey · agi~atE:d and in ~he year 1918, they sent a memorial 
, .Aillerica qn' Englishman cannot_ confioo hi~ wife m an to, 'the GoverDillenli o~ Madras requesting tha1i ~ legisla. 
iron cago, or beat lier with ,a rod. of the thickness of the tion sh.,uld be passed accordmg to which they wou)d be 
judge's thun;b thoug? these 'powers are confeyred on the governed b~ ~e ordinary Hindu law. A~ last the Jain 
husband ~y, the English .law.ill . . , · ~ucoession Act (Madras 3 of 1929),, was' passed and now 
. Thus thfl Hindu)aw will become mor.e complic~ted and the Jains are governed by ~he Jlilitakshara law, · 

·the. qt.ie;;tion~ like. tbe rights ,of the husband, nghts of · It is a mutter ~f surprise to all that the learned men in 
wife, legitimacy, succession. to . i~ovabl~ p~op~r.ty the Mairas Presidency IOUIJ.d Mitaks~ra 'to be a g~od 

. situated outs
1
de British :Endia . ..._w11l .reqwre JUdicial fla~ u~oo the y~ar 1.929. . 

determination. which as usual w1ll ~eqmre lot, of ~oney Kh?J~S no.t jo~lowzng .Koran b~t pasavatar, ·.a wor~ 
and time. When these problems Will face ~e · ;Hindus, d~scnb1nog nme 1ncarnat1ons of V1shnu and tenth incarna. 

· they will say: . . · ~ t1011 of most H.oly 4li-wheiher governed by Hindu CodB. 
" . . , rather bear those· ·ills we haye . . -~hou.gh 1\.hoJa~ are classed as Mahomedans, . t):tey 

than fly to others •we Iru,ow not of.'.' , . . · · • ', ~rdmar1ly. kno~ little about the Prophet and of· the Koraq, 
· Claitsq '(.1j and Applicabion of t/te Act.:-Clause (3) la!.s .T~~y be~eve 10 a book calla~ pasavat~r.. Th1s book i& 
down thr.t this Act.regulates the successwn-.to t~e her1t· ~IVlded 1.n ten chapters contammg {as, mdee.d, its name 
able pro)!erty of 

11 
person to whom this Act apphe~ other !lllports~ th? account. of ten Avatars or incarnationa: each· 

than on·~ governed ~y the Marumakkattayam!_ Aliyasan· dealt, wtth ~ a ~eparate. chapter. The first nine chapters 
tana or. Nambudri law .of jnheritance. · · •' , . treat· ~he nme ,mcarnat1ons· of .the Fiindu God Vishnu 
• The object of the Hindu' Code is to give one uniform, and the tenth . chap~r !reats · with the incarnation of th~ 

and common law to the who!~ Hindu nation.~ Bu~ one most Holy Ah, one ot the ancestors o'f Aga Khan (12 
does"uot understand. why the code is11ot made applicable llom, B.C.R. 3232l.at PP· 358, 859). These people were 
to persons governed by Marumakkattayam and o~her .,governeq, by Vyawanara May~okha (29 Bo~. 85!2 at p, 
laws. Th11 Mahomedan mempers ~f the Central Leg1slo,- 89)· . But '-!lft~r . the . passmg of. Muslini: :Personal 
tu.re seem to be wise \Vhen · the;y made Shariat Applica· ~Sh~nat) Apph~atton Act (26 of 193'7) an attemp\ 
tio~ Act applicable to ~ll the Muh~medans v,:heth~r IS. ~ad~ to ~UbJect them "to Mah?~edan ~a 'If, a' law 
governed b) custom or Hmdu law. Even ·th'l Mahomedan orlg!natmg ftom. the ¥ahomedan 1'elig10n, which they de$ 
women whn enjoyed full rights under ·the Mal'1JI!lakkat. not follo,v. 'It IS D;ec~ssary to make the! position: of such 
tayam ~n~ othe~ laws were forced to accept the yoke of· people cl~ar by brlll:gmg them. under tl\.e jiirl~diction 'of 
Mahomedail· law which curtailed the above rights. If the the Code. B1Jt can 1t be done m these days? · t 
Mahom••dane are thus able to increase the number.·· of_ Gonds.-:-The . ~ond~- in' Cen~al. Provillces belong w an 
the followers of the Mahomedan law by an act of...Legtsla· humble iribe. livmg m the distncts of Chhindwara and 
ture, one wonders why the Hindus sit silent and look to · M9n,dla,. where in the ancient. times they had' established· 
the process with indifference. If one takes into consider&· large · kmgdoms. . Rani Durgawati · was a sovel'eign , of 
~ion t~e groups of persons t.o whom the Mahomedan law Gar~a-Maudla ·state and she is' a ~onument of Gond 

· was maile applicable by an Act of Legislature one is hermsm an.d valour.' If a question .were' to be asked 
'. am~zed at the inactivfij of the Hindu memb~rs of the · w~at W:l~ the law by which succession to the prop.etty .of· 
'Leg~slature. . ' I • . • . thiS ;well-known Rani was governed, it would have shown 

A leari'ed Muslim member of the Central Legislature tb,e lgapravce ~f ~he. ~uerist and not of the. person who' 
· said tli~t the ,Muslim. Personal (Shatiat) Application Act would. have answ(lred .It and answer.ed it correctly .. The 

(26 of l9o7) is primarily intended to improve the .st!l-tus of questio~ w~ether th~ Gonds. are governed hy Hindu law 
··women ~nd to confer upon them benefits which are law- or not Ia ~Jscusse~ m ·many . cases in which it ha11 been 

:f~lly.the.lr due under tlie Mallomedan law.20a The posi· .held ~h\lt a Gond IS not a Hindu and he is not governed 
" ~~o~ of. a M:opla lady ,governed. b~ ~aruwakkaUayam law , by Hindu law. The e.rroneoU's nature of-these decisions· 

IS mfimtely stronger .than-th.e pos1t1on that was sough~ to ~as §Ou~ht to be r~ctified by the introduction of a bijl 
be brougl:t about by the Act. From this 'point of.view m the. Central Provmces Legislative Council but it wall 
~hough Act 26 of ~937, was doing injustice to.,women yet lapsed. . . · . . ' , . , 
1t "':a~. n•ad: applicable. . · · The b11l has .not mad~ ,any . clear state!llent regardi9g 
J Slm~larly m the year 1920, an Act. )VBS passed whereby these humble but ~ar-hke people. . . I ' 

C~teh1 ~em.ons cou!d dec!are ~gainst· the. applic~tion of N_o !eqd on ~~ta prob~ems facing Hindus on acoou~t .0f 
H.mdu Jaw m matters of mher1tance and success1on and th~ 1m. p.q.ct ,wttlr-fo~tgn '*system and til' l f' lrl · 
declare. that he; along· with .his descendants :ver!J to be . followed.-:The object of· eodificatlon is su;p:S~d t~ gi!
governe~. b! Mahomedan law: 20b When thiS Act was m unatqblguous wprds ~be existing rights and liabilities 
on the <~.ml the Select Comm1ttee 1ound that there were of the pmons governed by a particular t f 1 w 

.. coil.siderable number of Cutchi Memons who did not _ trnfprtunately the C~o mittee did·~ ·t · sys !m 
0
h laad. 

· S\lppo~ tha bill And 'th · d · . · . · . . , o g1ve an,,. sue .. e 
• . · 1 • • WI a v1ew to o JUStiCe. to · m cases, ammg out f the•ne~V situations created b the 

IIllno~ty the bill took the form of an enabling legislation. c~ntact of the forei systems. - • y 
nut Ill the year 1938, the Cutchi Memons Act (10 of . FoJ>. example, the !hill d'oes' not ~nclude th -.·u 't' . t; 
1938), v;as passed. with a viefr to apply compulsion t<{ the cliildren of a Hindu' father bv a Cht'st' e'thl egl tmtah . 
minority h~e' h t't t 30 ~ 1 · 'II •t· t , 'I 1an mo er or e . . • w . cons 1 u es or 40 per. cem. .of' the 1 eg1 ll!l:J e ·children • of a Ritldu f th b · M: h d 

- po~ula~ion ijond which might. not be willing to bring itself mother to be. Hindu though it h!s ~:e!: ld ~ho~!!! t~n 
un er the Mahomedan Jaw. 20b The Hindu Law Com· ille~;itimnte children of a R' • d · 'th • e ,n . e 
m. fittee .did not invest.igate this su,ffering of large fo]).ower~ f~the. r are to be tre'!lted as H~ndusm~ :. I bA :o~~)ropThn 
o .H1~d~ law a~d d1d not try to bring them urll.fer the bill, ought to have included the ab ' : : · :· the 
JUrlsdi~"(.:J of Hindu·law for which they would have felt class of Hindus. . , ove persons, m e 
Yery grateful.· The Critchi Memons Act ought to~ be' Similiarly the bill has n~~ settled th t' h th repeale.<i.. , . , the Hin~u i'ul f . . . e ques 1on, w e er 

Al
. t L · · · f · ·· .e .0 · survlvorl;hiPs is. applicable to famllies 
tyasatl ana aw not changed. by the committee though 0 na£1ve Chrtst1ans who continue to b · 

1
• • t fiie' 

Jains in Aladras Pr~sidency gave .up: that law ~nd are co~versi~n. According to the Madra eif·~~ Ceve~ -~ .r 
q:Jtlcrnad by the Mttakshara.-The Jains in the South no: npph~abl~ ~ such families but a!eor~ht" ·~t~ 1t:! 
l~nara. were once the rulers of that country. Now th High rourt,·1t IS. Tl)us where two R' d \ th O}ll f.. 
.lr11ns D;fe regarded aS· members of. a .rich commu~it e _and B, crnstituting a joint Hindu 

1~ u_ ro ers, 
y~ey ;f,~r governed by Aliyasant$na law .but they fou~d. /vert.s ~o 0bristianitv and continue t:\mllf'. ~ec~e ·t~~-

t t ey suffered .many disabilities· under it. (Therefore con'l'ersi:-n and B,. dies leavin" a 'de JOIO a d.~r e~~ 
20 

8 
• . 1\fadrM Hi"h C t B' _ . • WI ow. accor 1.ng w 

' tory 8 0nfhct of Laws, page 186, para. lll. \ & ld . r . our •, S. one-half share in, the prop~rt~ 
y~~ 1t:~~;.t;s:Bijf 1!e~~b~esdo(l:!7) P· ~427.-S~r .Mu~ammad · 

8 
ou ;ro '0 his .he!~ under the •Indian- Succession Act, 

to women for a long time by eo Je wh a~ Wlt~ th• IDJUstlce done 21: 1'66\ 12 Rom H c R ·323 Ad 
~"'r p·,p~rty. This 'IVill reatfy ~o justli!ll oton~h:ant ~ part with 22 .. ('04\ 29 Bo~' Bs ." . ,. vocat•-Genf!fal v. Muhammad. 

•u Miffort?~ for a long time. peqp e who have Sh•rhanM., · · 6 Born. L. R. 874, Rashid, Karamaf~ v. 
lllb. Le,'llllative ·Aue~bly Debates,· (1937) pp. 1834, 1835. 23. (18o11 8 M I A· 400 2 . , (P: C.), Myna B~ye~ v.' Oota~am~~· 4:1 Suther, 452: 1 Sar. r/!l'i 
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'• ' l59. 
~925. A~cording to Bombay IDgh Cofut1 B 's one-half 
sblll'e shoulP. go .lio A, by survivorship_ 

The. bill ought to have made el,eo.r whether -]he pro
Posed Hindu Code would govern the cases of this type. 
, o,omprenensive La.wB of Smri~is applicable tg those 

who have no laws- of ~heir Ol.dn.-The- Smri~s re\)Ognise 
the laws of partinulaf \)lass' of .people, and pe~t every 
conununity to be governed by its own recognised usage_s 
al\'d- customs. When J;he Mahomedans came to India 
t,hey brought with ijhell!- their own personal la.ws and 
choose to be gover.ned by these laws. The sa.me would 
apply to other oommunities inhabiting India or _coming 
from out)lide whQ _ choose to be governed ,by thetr · own 
laws. B\it those who have not ~xpressly so chosen to be 
gov.llrnttd by particular rules, of their own in the shape. of 
usages and · customs, will be .governed by comprehens1ve 
laws of ,the Shrutis and Smritis which apply to .all people 
(S Pat, 15_224 at_ p. 169). .This 17ature of ~du law ~as no~ 
been t:•>t1m&d ·m · ~he present mtestate blll. _Now a-days 
these is 8. general tendency to .hold that Indian S~cces
sion A~~ enacted for Jl. hand£?1 .me~bers. of a partuJU~ar 
Commur-it'y is.le~ loci of.lndia, ·whlle :gindu law, which 
governs· about 1/5 of human race is not the lex loqi o~ 
India. 'fhe learned framers of the bill did not shed any 
light on . this question. It is\ nec~ssar~' to enact that 
Hindu law is the lex loci.. of Ind1a bemg a law of t~e 
largest lUn.ber of people. · · · . 

Clause (1) (S) (I) & (ll)~-=-RO{I·app!ic'ability of the Code 
~0 .estates. governed by c~stoms,. speci_a! ActB ~nd Ru!~s 
of primogwiture and agnou!tural·. properly !eadmg ~o the 
18tabiishment .of different 1dnds vf 11'Ules of. suce_esswn; ~ 
circumstance . against the object ot coqi~cat:ion . .:-The 
object of cc.dification of Hindu law ;lS to :gJ.ve .o~e eom
mon· and uniform law for ,all the Hindus m ~d1a.. _ Bu,t 
the 11uth-:>rs of the bill forget to nq.te, that th1s obJ!!Ct of 
having a common law .would_be, defeated tHe .»J.oment 
Hindu la~ is, codified in Brjtish_ India. At p~es.~nt .the;e· 
is no 1ifference between tht:l Hindu law . adm1n1stered 1n 
jhe Ne.t.ive States, who are . about 30~ 1n 'l!~ber a~d 
,Hindu Jqw administered in ·British Indi~- ·_Hindu ~aw 1s 
now a.. ·~ommon law of the' whole of Ind1a mespect1ve of 
its political division. If the law is c~difie~, there wo~d 
be at least two kinds of :Hindu law diametnca~y OPf981t:e 
'to.eachother-the Hidn?- Code in British India wh1ch IS 

neither Hindu, in name_ nor in supstance a.nd th~ _textual 
Hindu. Jaw in Natiye States. Tf it. i~ th~ am?1t~o11 to 
have 'uniform. Code thr(mghout' )ri'd.ia mespect1ve of 
poli~cal div~sions, it ·will be· necessary to enact .~bout 300 
more· RL11du codes. · . -

Similarly ·the authors ·of the bill regard cus~m m?re 
sacred ·tha.n· the divine Hindu law. They ~re- no.t pre,
pared to touch the customs~ law at all, though Str TeJ 
Bahadur Sapru suggested ~e codification of, customary 
law long ago. -· ' 

In Englund the rule of primogeniture has _been over
thrown by the Administration of Estates Act, 1925~ ·The 
bill has' not ertibod!ed the prov!sion of this Act ~s far~! . 
the rule of primogeniture lS concerned. ~o.ssl~ly d' 
authors of the bill desire than the eldest son '~nJn Ia.-
regu\res -more pto~ection than in E11glanhd. d 1 t' of · 

•Moreover this Code wi!J not govern t e ev~~ 10l 
agricultural' property. This means,· if a Hindu ~e~ eavi 
ing beh(Jid him · both agricultural ·and non-agrtc tba 

· property the agricultural property would be govem_e
0
d / 

Hindu l~w and the non-agricultural property ,bv t.he . 0 e. 
This state of affairs is not hea.lthy. Jt would enc.o~rage 
litigation. It will also be necessary to define V{hati ~s an 

· agricultural property.m ' · · . '{;. · rli ~f the Com-. 
. Another result as- formulated !_11 he rep? th ill 

' mittee would be that in the United' Provmees ere w · 
be at least three sets .of rules of succes~ion· and the P.br· 
tion will be similar in ·the Central Provinces and- possJ Y 
elsewhere. . I -/ . 

I~ fac~ 'of these ~on?i~jcns on~ is_ a~.fl ~~~~ ~f m~e:~ 
s~and the reas~n 0~ msl~tm~ 0d_ ~-ch ha~ influenced all 
law, a '·,w wh1eh 1s logJ.cal an w 10 

1 
the 

those who came in its contact. . For e:x:a~p e, among 

24 ('24) 11 ' I 'R 1924 Pat. 420 ' 78 I. -0. 7~9 ·' 3 Pt. 1.52 : 5 
· ··"· · • Jl{t Dahan B•hi 

P. L. T. 203, Ram ~el!(&sh1 ~in~~ ~ not ·.defined in the ('omtitatiou ':1:- The term "~gncn tnra · an . . . . 

.. 
. 26. Allahabad Law Jotii'Dlll, 20th J111ury 1944. 

\ 
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. ' · . . • · · · ff t' Any. other arrangement wo e opposed to 
~·ealthy.men gave t,bek propertt t? oth&r wome~ ~=-· ·, ;h:c~fs~, of the father. We l9ve thosedwho gepetd) upo~ 
. the r own wido\j'S· The Parliamen~ .was,, - er ' , us, better, tl•e.n. those upon whom we epen . .( lt ts 
mg . .f· to enact a law called, O~her Women 8 ;Prop~y . 't' certaw that our cnildren could not 'eX)st Without· us 
re.qmre 'diu h which' a. testator cannot bequeath ~ his qui e A'one ;ho should .take our place, It,• is 'probable 
Act accor g "" . .. h' ...:•~ and chilriMen or .aom~ . . h t . th . t d 

roperty to others by disinherttmg, IS WJ..L<>, 'd, f th' . that our purehts could eXISt Wit OU US, 88 ey eXIS :e lhe champions of femin¥ lost SlgM of ~ SI e o , e beiore , .. ~ came into )>e~g.26a. . Parents. do not. enJoy 
bill. 

1 
• • • • ' ' • • • • is suoh a •ighi of p.recedence in any, other sys~em orlaw. 

Clause 2. (2).-Domtc!le.-;I'he ?uestion of ~omx~ile the Ea:pression 'dependent' no~ defined.-~t '1S necessary 
already' discussed· under the headin~ .of Exten o . .· to ~efiue the expression 'dep~nden_t' .~ the sentence 
Code. , · . . • , . ·''parents if dependen~ on the ~test.ate. . .The ~bse~ce 
· Clause 3.-M:itakjhara _still a good law for. the Ja111a 0f , of th~ defi._uition or any explana~1on IS likely to gwe rxse 
south of .Uadraa Preszdency though , ba~ for. other . to ·litigatio!l.. . . . ·. , 
HindUB :- • , · . , ' · Joint succession of son and 1daughter m th~ fathers 

It is &tated o.l.Ieady' that the Jains in the rio~th of the · propert'y.-Iil ·the bill in~r~duced b! :Or: Deshx;nukh an. 
:.r dras ·. Pru,idency were governed by ·the Aliyasante.n& attempt W&• · made to dlVlde the i.nhentance ~ several . 
ia~. Th~y found that ~ey:could.nojjdeveloP. nnder tha~ parts by giv~g .. rights !o ~eveta~ .. female hel% The 
svstem, ~nd SO they changed. th~ law &nd adopted, the · principle of dlVId~g ,the hentage In .several. p~tS .~as · 
Mitakshar& b;y Jain Suaae,ssion, Ac~ (Madras .8 ol 1929). rejected at that time. The repqrjj o.f the Co~m.Ittee does 
:.rhiS' Act i$'not repealed and j;herefo.re the Jains would be nov show any reason 'l'{hy ~,the' reJected. pnne~ple~ are 
ooverned by the Mitakshara. 1 The ~e.ins in ·Southern agri.in embodied in the bill./ · · . 
lndia ,are no~ fortunate enough to ()!aim the advantages . .As reg~tds the succe~sio~ of, sons. and' daughters s1m~· 
of the present bill. . · taneously it may' be sa1d that t'be t;ghts of a dau?hter m 

· Olauae. 4 and 5.-r-Devo(ution of. hentable ~ro~erty. of· Hindu faruily are protected . suffic1e.D;tly. .Her nght of • 
'·males and 

1 8
'imultane'oU8 heirs.--The pnuc1ples of , maintena'lc~. and residence apd marriage are not depe~~ · 

Mahomedari law and Indl.an · Succession Act have been dent on the good will of the parents but a legal duty 1s . 
introduced. in the bill. Clause .5· lays. down.s that the cnst upon the parents to 1~ee that the d~vghters are .. well 
parents, if dependent ' on •the . mtestate, wtd~w,. so~, , provided fer. The questxon · of ~al1'led daughter,. or 1 

daught~• •. ,eon and widow of a prodeceased ~on will inhent spinsters is not tacing the Hi;11du s.oc1ety at all.·. ;Possxbly 
as simultaneous heirs. ' , : · it, shal~ rever ~ome for colisidez:atlon ~f the liindus . on 
It 'is necessary' to remember that the structure of the account of 'their l!Jgal. and· so'cial sys~ems. It n;tay. be 

·kw of-succession whether o( ~e Muslims, the ·Ghri~tians •ememb~l'~d that'in spite of the ytes~ern. ideas ~he :S:~d.u 
or the Hindm is ·a complete organic structure by Itself, women have as yet not lost their fatth m the. ~stit~tio11 
and. any e'ttempt ·at dismembering any part ·thereof or of mnrrin~·~·. This is the ca~e from the very .anc1e~t ~es, 
foisting a portiol!. of one on that of oth~·should .be be~ond ·, .l would br seen. ~ont ·the I~ort~l words o~ Kahd~~. 
ilie ken of any. law-makers., Accordmg to Hindu -la,v "A ,daugh~r is 11 .boon, 11 preCious J~wel, , 
~ach indtvidual or group, whi~h come.s in that, order g~ts , Lent to a parent till her. husband· clallllll her. . 
;he whole of,iuheritance. The Mahomedan law, or the Indmn The result of this. view is J;hat a girl 6qntract~ eloser 

. 3uccession Aot divides. the heritage in seveb~ parts. and relationahip with another nian, in 1 whos.e property she . 
among several heir~ with the result that t)le • shares are acquires 3n interest which is, to use the language of 

' oometimes so small that i~ is not worthwhile t? hpve them. Hindu ]uris~, "like a mixtur~ of lnilk and water','· 
In a case govern~\i by the M:ahomedan law It was found · Accordi'lg to the provisions· of.~~ bill a. daughter wtll 
that ea0h' parcel of the estate left' by the decea.se~ was get pi'op<3rtv from her father as welJ... as ;from h!lr husb~nd.' 
fivided :..Ukr i3 p,arJis and th~refore the Mahom~dan ,law . This will not conduce to the healthy gtowth of .so~~?~y, 
introducP.d right of pre-emptxon amo,¥; th .. e 'heu•s. · 1'he, because women will. ·have property without 

1
any hab1htxes 

bill thou~b prqviding fpr the inheritance of a large num· : whhe n1~n will have responsibilities without property. I~ I 
ber of h<:irs at one time does not provide for the preven: 'mn:l' a.! so be remembered that . in legal systems which 
tionof, tbll infringeme~t' of a ~tranger.Hpon th~ fami.ly ,Pr~· gave rights to dau'ghters, there was, neoe~sarily a. P~?~· 
perty. SuHose a Hindu' dies leaving behiDd him hxs @ion that she coul~ not marry ·outside the family or tr1be. 
parents .dependent on.-him, widow, son, daughter and a For •ex~mple~ amongst' the· Jews there was a rule that a 
son and a widow ?f. a pr:d.ecens.,e~ so~ and o~e hou~e. ' daughter becoming sol~ ·heiress must marry within her 

• Then t.he house _will•be ~IVlded mto SIX parts .accotP,mg own tribe. ' The Solomau legislation nrovided that when 
to ~e)r proportionate r1gh~s. , .Suppose the daugh~er the dau~hter ·was the only child, the agnate who took the 
mames ~ Mahomedan, the wtdow of the deceased marnes property should ~!so .take her as his wife (11 BoJ:!l. E:.C.B.. 
a Christian and the widow of the pre-deceas.ed .son sells 24gll'l nt p. 274). · According t9 Athenian Ia'li' wh~n · an 
her share to a Jew, and all of them stay m the sa~e intestate d:ed'leaving n'o son but unmarried daughter, the 

. h.ouse; the son or ~e.paren~ of t)le deceased have no next kin .who claimed, inheritance w's"bounfi to ·marry 
ngh~ to pr~vent th_e mtroduct1on of ,the str~~g?rs into the the dnughtec.28 The marriage' of a. sister with her brot~er, 
family or ·1.he ia~1Iy property. As. the. pnnc1ples of the ·T.I ancie11t Egypi was based on ~he theory !Jf preservatwn: 
law of ~r~·emption are no~ en! bodied. m the· Code, the ?f inhetitance.29. .It is needless to point ou~ here .tMt 
other he~s. though capable of puroha~In~ the. part of, the ,., a'mong the. Christians and M:ahomedans. cousm marriages. 
house, vr!ll not be able to. enforce their l'lght m the_ Court are veiv 'popular. The reason is the same as the · one 
of law. The family will consist of CO·h~irs and dis· ttated above.' . . . . 

. cord~nt elements a~d ~e worst will. be tht the hom~· , If 'the duughters are given 
1 
a right along ~ith · their • 

-;;eneity of the fam1ly .will be destroyed, 1 brothers in the paternal property, it will become neces- · 
. It ma7 how~ver be noticed that the· eco~oll?-ic' ~ondi:- s~~ to change :£Ee 'law of marriage 'with regard to pr.o· 
~on of the SOCiety whose ·laws favour th,e dlstribntion or ' hJb!t.ed del-'tees. Whether the· Mahomedan law will b~ a. 

, nheritance in several shares is not sound. .h cases of ' better 11ui<l,J or the Christian law' is a disputed question . 
. !he families governed by 'the z:u:le of 1 breaking df illhe.ri· ' The wise' poli(}y 'of Hindu law pi excluding daughters "in 
tanc~ .'he transfer of property IS ·always froug~t , wtth presence of son's appeals fu reason and commonsense. ~ 
s~pictO::l and persons are not prepare,d to negotxate any jurl~'t •Jf 'international reputation· observes as .follows: · . 
1rind of trarsaction because of the fear that .an unknown ·~n daughters pass into other families it Is not necessary 
heir ma7 crop up· and chaUeng\!> the transaction. Thus ';r them to sh~u. equal!>' ~ith their. brothers in their father's 
the credit of the society is alfuge.ther dried up. . ' FOP~rty, For. It IS foolish mdeed to believe thlit it is opposed 

. . h d · d Th B. . "" 'fltety. requll'ed of father,. to distribute his property unequallY 
Parents versus ch1ld.ren of t e ecease ·-. e Ill. puts ~onl( those who, . 011e as· well as:' anotlier, . were begotten · by 

parenfll first in the hat of ·enumerated hen·s. This is h•Qli!O" ' · · • 
aeainst &11 the. accepted canons of jurisprudence. 
Benlhll1l! in his theCifY of legislation gives a model of 
datute of succession in the fonn of Code and according 
to him the property first goes td the descendants and not 
'to. ascendants.' A,ccording to him the reasons•for This 
arrangement are: (a) Pre:eminel!ce in tqe matter . of 

26a. Bentham., Theory .of Legislation, Vol. 1, p. 'lSI, Art. 5. Silt, 
aiMJ Ru~to Grottus De Jnr'>; Belli A. C. Pacis Libri TrPS. Vol. ~. 
'· 272. WhPre the opinions of many· iitrists are· cited favourillg t.be 
rights of children in nresenee of parent.. ' . . . ' , · · ' 

.A '!1
28

.' H('74)' 11 ~om. H. C. R. 249, Bhau N'anaji 11. Snndarabai. 
. e~rn'a. ary~n Household, page 103, . · 

.29. L~ s Htst?r1eal Jurisptndence, page T7. . ' 
' ) ' ' . 
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I 161. 
Aquptec; son v. ilaughter.-Iu cl.. '..! (g; it is defuled Kritrimo ao" and right· of ir~lusrita11oe.-The expr~li&iou 

that the el!.-presslon sou includes a dattu.ka son. There- son in cl. 2 (g) includes a kritrima. son. The kritrimt1 
/jJre, in nL 9, where the enumemted heirs are mentioned, form_ Qf adoption has · beoome absolute t.hroughout ludia 
the word' son would include 'all adopted son. The bill except in Mithila u.nd some parts of the P\)lljub subjeot to 
provides ·that a daughter should ~.~ucceed 11long with her ~be cust.o:nary law. Eitbe~ a mu.n or womu.n ouu adopL 
iJrothers · whether real or adopted. A f11ther can cw·tail m this form and a wife or widow adopting does not require 
the ex~c:.tt of the right of daughter u.nd. the adopted son the assent oi her husbu.nd or his kinsman. The result 
·who is . nq~ a.. son in ·fact b~comes superior to ~aughter of such adoptions is that ~he, adoptee is not con~idcrt•d a 
who is !nn of the ·father's body. The commit~e which member 'of the adopter's family. He does not assume 
~peaks so loudly about the-rights of women has not con- the surname of his adopter, or forfeit his claim to his 
sidered this pojnt of the adopted son, Sharing with the Own natural f11mily.M U merely •orestes a -personal re· 
'.daughter. It -:vould ha.ve. been in keepin~ with . the . latiouship between him and the adoptive father or 
promise d givmg better r1ghts to ' women, if the r1ghts. adoptive mother and liritrima son suoceeds only to th .' . 
.of an' ad,opted soh wowd· have been• curtailed or don,e estate.o.f hi~ father or mother, ,acoording to the perao.l 
away with. Under' the Oudh' Estates Act (~ of 1869) tM who had adopted him.M Now acoording to the bill unde1 
Priv.y Council held that the adopted son is not included · review a kritrima sou .will inherit to both his father and 

·in the term son: 3 J;,uck. 76.31 Similarly an adopted soh mother though only one of them tnay have adopted him, 
js not t<n'titled to 'perform the parvan.a ilhraddha, that ,is, Similarly, he will inherit to the collaterals of his odoptive 
be cannot oiler furieral cakes on ,his mother's side. He father and mother, a right which he does not enjoy under 
JS entitled (,nly to perform the ekoddisMa shraddl~~; t~at the textual luw. · · , 
is a right in favour of a single ancestor.32 FNm th1s pomt One curious circumstance ·may come into existence. 
-of view the adopted son ought to have . been excluded For .example, achording to "Dwaita Porishisth'' of :({.eshab 
from the line. of succession to .Stridha.n prtJperty.. Mishra, a person is free to. adopt his own brother and 

Daugltter's position in Mysore-.-In Mysore, after au even his own father.38 Such adoptions though valid in 
.exha.ustivj'l enquiry . regarding women's ;rights under the Mithila. 'll'ould create much confusion in the lnw of 
Hindu \.. .. it was enacted that the daughters, ·should ·inheritp:nce. Such adoptions may become popular in 
inherit as ;, class and should n?t shar~ with a?y other · cases whera a rich mu.n dies leaving behind a. widow and 
Telations; · [Section 4. o~ Regula~10n to ~mend Hmilu law. no other relatives. In such circumstances the father of 
:as to Rights of certmm w9men m certem respects (10 of the girl, may advise her to adopt him and thus secure a 
1933)]. 1 ' • • right of inheritance in the property for himself. This 

:would in1.lt·nte how the bill has not· been properly con· 

• Desirabilit·y· of di'l)iaing fiemale 11-eirs into two o!a~ms: • CE11M·1(e~. th -. ht f d ··tin·. , • kr't . f 'd 
' . - d (2) :R l f b maTria 6 and oreover e ng o a op g m 1 nma orm . an 

.q) .Relations by .?Zood an . .6 a tons ~· ,,ia e :_1 is. dwyamushyan. form has been extended throughout India, 
;91Vtng bette1' nghts to 1 .el~~lon.8 by a, g • ~ an advantage not asked for by the people . 
. desirable k divide· femrue helrs mto t~vo classes, ~r It.may be noticed that the committee .was appointed to 
.example, the female relations. by marnnge. and ,ftm ul: give better right~ to woman. · The committee extended 
:relations by 1:\lood. The relat10ns by mamage 8 0

. the right l:lf ·adoption in ¥ritrima form and dWYamushynn 
have 'priorh~ .over the )'el11otions. by blood. In :e~ectwgf form Bu~ the committee 'has done nothin.g ·to validate · 

f "·t · a'ry' to impr"ve the pos1t1on · o ' . · . b :any re or~ 1 . IS n~cess . , . ". · . , . in the adopt1on of daugher,' wh1ch could· ~e, done y enaot-
iemale he1~~. m. therr husb~nd s family , mstead 9f try .g ing thut the expression "daughter" mcludes adopted 
'to. give· th~m some tights m the ~ather s ~ro~erty. Th~s daughter. Jf this, example, along with other poinU! which 
wo~d result in. pr?~erving th~ Hindu ·family 118 ~. urut are against th'e rights. of women, is considereil one will 
wh10h w9uld cont.ribu~e to the peace and prospentyh" ~ be tempted to·say that improvement(?) of the status pf 
-the community. ln ... Bomba! Full. Bene~ cas

0
e , ,\If •

1
1\ women under. the Hindu law i~ only n. pretext fpr doing 

·was aflirm~d by therr Lordships of the Prlvy ounm. 1 ·somethin"" which is not warranted. 
was pointed out that the marriage ~s we~ as ~irth created Undivided amd .divided son.-The Bill lays down that 
:gokaja· ~lllations4ip fQr inhe~tan?~· T~~ IXUght lea~li to each son. o! the inte~~te sha~l take one s~!ire w~ether he 

,-absurd re~ults, as· women. inhf!l'iting m ,two fanu es, was undiVIded or.\diVlded from, or re-un1ted w1th the 
while m~n inherited in one, might gradually absorb .all . ·intestate. This. rule is not equitable. For generally iti 
the proper~y: 2 Bom. 38SJol at P·. 446. · ~ven accor?mg happens thaf a son whq separates· from the father retninR 
-to Mahomedau law a ·mother. and a ~fe ar.e ~ven his share or some property and therefore· a divided ·son 
·different sl1afes and a, daughter is. a res1~uary•· a;nd a hiiEl no right to his father's es{ate when lin undivided 
:sister· is· a, sharer or a residuary. accordmg to circum: sou is there. The result of the present rule will be tbnt 
·stances: 51 Mad. 134 at p. 26. · ~ the divided WQuld get more than the undivided son-a 

. · · · . . f • . rule against equity, good conscience and justice. . • 
Righ,t of awias sow bom after adopt!on.-Accordmg to ThB contrast: Legitimation of _illegiti~at6 child~en fn. 

"the Hindu' law as administered to-day m, the case of the England and .other E1tropean nations whr1e the B1U dis· 
twice born .0Jasses, wherE\, after an adoption,- a son .iuherits . Daseeputra:-Le~itimation : by subsequent 
'is born t~ the adopting father, the a.d?pted son l~ses ma-rriage i~ ndmitted with di~erent II)Odificationyt by the 
:all rights to the. performance of religio~s ceoomon~es, law of Scotland, Fru.nce, Spam, Portugal, Germany, and 
and his riahts in inheritance f.ll'e reduced: (a) If he be most of the continental nations in Europe: The tule w11o11 
·~overned by the Bengal scliool, to one half of the share imported into their jurisprudence from the Roman la~.a 
>Of a laiVfuliy begotten sou; (b) if he be goverue~ by the ·· The practice .or legitimation of children i~ now rell<!gmsed 
Benares school to one third of _the share of a ,lawfu¥:v by nearly all the Sta.es of Umted States of 
'begotten son; (c) if he be governed by the schools prevail- •America. Since 1910, an .illegitimate child h11o11 been 
ing in .Southern India and Bombay to o~e fourth of the treated, for purrose of ~alief ,acoo~e~ to .~ay~".. ?f 
'Share of .a lawfully begotten son.36 The b1ll' does pot pro- income-tax . .as 1ncl11ded 10 the defimtion of ~bJid Ill 
vide for ~uch co~tingenc:v .. · It is necessary. that the lnw . the Income-tax Act> if the parents have .~am?d each 
lilhould be clear on these' points.. ' · other.40 Tt has been .remarlmble that l.ilgrtimation b!. 

· ' subsequent marriage should· have bee~ refused recogm

, 3(>. Purfendorf's The Law of Nature and N~tions; Vol. 2, B~ti 
<I, Chap. 11, page 631. · . , 76 s· 5 

31. ('28) 15 A.I.R. 1928·P. C. 1r1 :.100 I. 0. 673:3 Luck. : 
l. ·A,' 139 (P. O.)) Ra huraj Obandla tl. Snbha~ Xnnwar. 

32. Dattak& mima~sa, Jb.' 4, Para. 74 : Setlur'.s ·Htndn Law Books, 
'Part.l, Page 291. . · . . . k ba' 

33. '(76) 2 Bom 388 (F.B.), Lallubbat BapnbhaH>. Man nvar. 1 

.. ffirmed bv the Privy Council in' ('80) 5 Bom. 110 : 7 I. A. 212 · 4 
lilar. 154 (P. C.). . , · · · ' · • 

34. ('28) 15 A.I.R..1928,Mad. 299:100 I. C: 7~: 51 M~d. 1. 54 
M. L. J. 174 (F.B.), Vannia Xone "' ~anmchi .AmmaL 

·35~ Trevelyan's ·Hindu Law, 3rd. Edn., pp.- l?Dl·~ . . 
\ 

tion by ·English Jaw despite the g;ow1~g· ~ndency f.o 
accept it abroad and the spectacle of 1ts enste?ce and 
recognition in Sootland. The pressure of enbghtened 
opinion bas resulte~ in tb~ aWainment of general agree-·--36. Oour's Hindu C<>de, 4th Edn., p. 269. 

'Sf. Gonr's Hindn Code, 4th Edn., pp. 267·:1'1l8. 
38. Gottr's Hindu Code, ·4th Edn., p. Z70 . 
.39, Story's Conflict of La WI, page 118, N ot.e 2 Edn. 1883. 

· 40 Fia•ce (19fJ9.tO) Act 1010 110 Ed'lf. vn Cb. 8), s. 68. 
Ffu~nee !I.e~ 1920, B. 21. ·Cit.d ill Dic:sy'a Conftict of Lawt Di.nr 
p .. 534. Note. 
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ment on ]II~ te~s of a meusu~e' to·· create ~legitimatlo.n · Hindus in British ·India. This objec_t' is secured by 
by· subsequent m_arriage in England. The meas~re .. Is adopGiug. for ~he most part ~he Dayabhaga. scheme for 
retrospective· legitimazing persons .whose parents have near succes~ion and the· ;Mitakshara. saheme for. distant 
~ubsequently in~el'Dlllrried from the date. of ' the. com- succession . and it ~s point11d out that this· kind of c<im., 
mencement of the measure, or £rom birth·, whichever promise would not do great violence ~o either school 
occurs later. Persons claimi.Iig to have been legitimated By "near succession" the" coiXllllittee means "the com: 
for that tJJeir .parents, or· remoter an~estors, were legiti- · .paratively :near relations enumerated in cl. 5 of the· 
mated uuder._the law, may present a petition for a. Bill." fhls view is open to question because ~here is 
declaratio.'l as may be· done · il.nder ]he Legitimacy · already !l.n .uniformity of law among all the. schools. The 
Declaration Act, 1858 [now consolidated in the Supreme heirs p.-om the widow 'Upto the brother's son are known· 
Court- Of Judicature (Consolidation) A~t. 1925.]. A as comp!!ct serie's -of heirs (Buddhakrama).41 The com
legitimated person, . his spouse, children . or more remote. mittee has, without any substantial 'reason, · disturbed 
issue shall be entitled to take any interest: (1} in the the existL'lg uniformity' of law of succession in. all the 
estat~ of th&'.in~stat~. dY.hig a~er .the date o~ legitimation schoo~. Their exr,lanation is not support~d by any 
(2)· under any dispositiOn coming .mto operation aft~r the authonty. ~he laymg down of an ent1rely new 'order of 

. date of l~gitimation and (3) by .descent under an entaHed · -succe~sion a~ variance with the e,xisting law will make 

. interest< <lreated ·after the ldate of legitimation in like many well wishers of the coirll:Qittee to· exclaim "save us 
manner 1s i£ he hiid been egitimnte. Provision· is also , from ;mr friends." ' ' 

·included for ·inheritance from the legitimated -person b,v · Missing heirs . ...:..Tbe Bill does not contem~litte the' 
parepts! for imposing. on. ~ legitimat~d pe~on the per· situation. nrising: out .of the di~appearan~e of any heir at 
sonal nghts: and.' obhgat1ons as· regards mamtenance or the opemn~: of IJ!-herJtance. Should the next heirs come 
sflpport of a legitimate person, for placing the spou~~ and take the. property· for their own benefit or should 
and chiHrer.. of ~ person dying( before the intermaniage they hold it in . trust waiting for · the: missing heir to 
of his p$ents on the same• footing as i£ the parent, had · return?. . , . .. . - . 
died imnu!di~tely a~ter such ~arriage, and for the .l~v,Y . Relinqu.i&kment 'of heritage.-The bill is silent regard: 
of de~tl) d~1t.1es as if_ the •leg1t1mated person were hglh·, . ~g the ~1ght or. oth~rwise of im heir .to. relinquish· his
mate. Qa . / ~nterest 1~ the mher1tance. Can the he1r relinqu.ish- his 
'But the/present Bill has disinherited a dasee·putra,. who, mterest, Jf•.SO, ·W~O sh~ll C?me,in the line of succession?' 

'stands on a better footing th~n an illegitimate son. The Can he revo~e h1s relmqmshment as Mahomeda~ can 
Sanskrit, expression,d'asee-putra he,s been mi~tiansJated revoke. ~I!! gift? These are the questions which require 
as illegitimate son in ·many atoodard works on Hindu law explanatllln. • . , , ·. · . . 
which h ~, e created a great confusion. in the ideas of the 1 H eredff.arv honour or t1t!e ,...,.. Will a kritrima son adopted 
people. . ' • . · · · ' · by the \vif~~nly inherit the honour ?r title of the husband· 

of the adoptive mother? The Bi'l 1s silent on this point 
According to Hindu Jurists the filial. re.lations\Jip exists If •the Bill is interpreted in .the. usual way such a so~ 

between ~he d.asee·putra and the putat1ye fnther. · Such a adopted by· the· wife on!v', and' . creai;in on! · ersonal 
son ~oes D;Ot mher~t ~mong the three regenerate .castes relationship will inherit .the title or hono'uff of t?e husband 
but 1s Pnt1ted to mamtenance. · But the great Shoodra of the ndontive mother Possibl thi · ht t k d 
commuruty, topk a more humaQe ·view and has put him. for. . . 1 

, · , _ , .~Y 8 
ng w.as n~, _as e. 

Oil a ·bettPr footing by recognising his rights of inheritance 0 rt ! . . . 
t to his fntber's'estate provided his mother \\'as a Hindu. · . u ai ment of ~!•e v;idow'8 right of inheritance.-The 

and was in the continuous and .exclu\ive keeping of his · obJect ~i the e.ppomtment of the committee was . to, give 
fa the: ~nd that he was not an of!spring of an adulterous b.etter r..1;;~t .t.o. women. 'But in the bill ·it. is seen that the: 
and mce.'.t~ous conneJdon. This right is not subject to right 01 mhert~_ance. ~£ a widow is curtailed. According 
any cond1hon that a marriage could" have ·taken. \l)laee :to t,he 18,w as adm)mstered a. widow )nherits, along with 
between !he father .and ~he mother according tQ the cus· her son unit ·tak~s the same share ns ~ son, and in the 
tom of the caste · to which the inother ·belongs. For absence. of the son and his heir, sb,e 'inherits the whole 
example, ·thel.illegitimate son. Qf a S~oo.dra by a dancing property; that is~ she gets 16 annas share in. the property. 

' woman who was by profess1on a p~ostitute before she , ·.Now nccording to the Bill a widow is entitied to share 
c~me into ~ds keep!ng-butwho was kept ·by him in COn• Wlth\pal'ilnts, son, daughter, etc., With the' result .tha~ 
tinuous ~na exclu~1ve concubinage 'thereafter, ·is entjtled ·the sharel.ot the wl:tlow is reduced. Moreover, these heirs 

1 to get h•s app~pl'late share jn the joint family property take the mterest for themselves so that on their death 
after .the fathers death, provided the connexion· between the prop~rty goes .to the heirs of the' person who inherited 
th~ fa~bcr and mother was not 'incestuous 'or adulterous.! the property ~'nd ot,her heir~ are excluded for ever. . 
This VIew of the Hindus is more commendable to r.eason '.Thus th'J Widow according to the Bill will· never come 
~d com~on sense as. would be clear from the following' m posse~sion o~ 16 alllnas share of her husb~d's property 
lines, of van Dyke: ---:-:g featJre wh!Clb may no~ be appreciated by the public. 
- "In men whom men condemn as· ill tre.ednan and 1 widow's right of inheritanC6 :-0 

I find so much goodness still; Equa]1t.y 1 thy name is -deception is proved to be true 
In men whom = pronowwe divine ' wh. en l)t.le compares the rights of m· heri'L·nce of • Wl'dow 

I ~.nd so mo<;P of sin and rot, th h "" ~ 
' r hes•tate to dra•v the line , -. WJ t. ose of other heirs in the Bill, All, the heirs except 

\Between the two, where God hath not:" , 
1 

:e Widow and d~ughter, do ndi; get substantial share in 
One expe~ted that the learned frametl! of the Bill· wo ld 'd pro?er.ty durmg . 'th11 lifetime of the deceased. . The 

. have preserved the rights of the ,dasee-putra not 'onl/ in WI ow 1~ m pos~ession ' of streedhan which is her 
the Shoocre community. but also extended the t th n?solu:.e PJ'Or7rt:v and is in her posse~sion. This stree
regenerate c~stes. Looking to the, historoy of th: p:rpos: ~n~~n Is :p~·cvt<led ?Y th~ h~sband or his.father and nQ one 
of the .appomtm~nt of the committee one may not be ns an! mter~st m th1s kind of propertv. Similarlv the 
~ong 10 supposmg . that an illegitimate daughter, used ·~;ther IS krt'qUlred ~0 pay heavy dowries in these days anrl 
m t~~ sarne sense. as dasee-pytra, would have· been re'- 1 one ta t~ the trouble of finding out the actual amouni 
eogms~d a~ a~. heJr, The loud talk of giving more and ~pent .fo~ the daughtP.r, one would find that this nmouni 
b~tter ··-.;btr. !o. women is proved futile in ,this case at ·,ISh som~tl~nes more than her share given b the Bill I: 
least. -, ·t e pnnC!ple o! equality h" h · v, · th d . • ' w 1c 1s very much in voguE 
• Committee d~vislng uniform .and common law . o es: hay;, l,S made applicable, then 'the widow's sharE 
tnt.e~~ate 8~oesstnn for .. all Hindus, .but Chang.z'ng , "h! mu~ ."' ound out by deductin~ the streedhan i!a bel 
e:r Ht f - _. • • possessllln and the daughter's h h ld b . 

1• rn.g ltnl orm ana common law in· the schools.' Without by the t s are s ou e re uce< 
aH~tqmn1 Gr.y •r;easow ~hatsoever.-In the explanato~ b. a~llun spent on her marria~te. This is necessat'l 
note the commzttee pomtA:l out tha~ one of the tn • ecause t l:l son has more responsibi!Wes from the famil~ 
features ni the Bill is to introduce a comm 1 aln 41. The fallowing ar th ~ · · 
ing possibly unif 1 f . t on aw, mean- whether they are ~ve;:,ed eb t'et•hn who ~neceed throo2hout tndu 

· orm. aw, .o m estate succession for all Son. (2) Son's son ""(3\ Son•/ ,e Dayabhn~ta or Mitaksbara. (1: 
40a. ~·· Conflict ol' L•we, App•ndix: Note. 19. paglllf 904·905.· . (61 Daughter's son ,(7) M th (aj F son, (41 ·Widow, (5) DaMhter , . , , _son. .· · , 0 ;r, . _ather, (9) Brotho.r, (10) Brother'l 

' 
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point of view while the widow or the daugh~r can throw The utility of the right by birth ~an be well undtlllltood 
'lWIIY thes(l responsibilities and make j;hemselves com· in langu;.ge of Eldon, L. C. who. s&id: "the Cour~ ot 
fortable in other :families. Curtailmen~ of the right of law can enforce the righti ·of f11thw: · bu~ thay 
sons will have .very bad efiec.t on the development of · are not equ~ to the office of enforcing · the 

1ociety because he who can .contribu!ie to the well·being dutie_s of the father." And one cannot go w ~he 
~f the family or society has no ·power to do so: · Court. l)f King's Bench to compel the father to subscnbe 

Birf.h right of a. son in the · Belf~aoglllred property of even the amount of five shillings a year for the. m11in· 
father and in the anoeatral properly 'a. great advance in tenance of the child ,(1827) 2 Russ. 161 a~ p. :lW.J. It 
~he emancipation of .~hildren.-The . sage Yajnawalkya • is .the dut~ of th~ father ~ mainta~ and educa~ hill 
propounded the doc1rllle of equal ownership of son and . children, who are mcapable of supportm& themselves and 
[ather ill the property acquired by the grtmdfather.42 The altho~g? the. law in India ha.s always recognised th_is dut~, 
Yogi Vijpauesliwar, the great judicial intellect in . his the. CJ~il ~o~s have no direct means ~f e~oremg this 
Wtaksh!ll'a laid down that the. property in .the father's obligation, .so as to compel h1m to mamtam them out 
3state is only by ~irth, although 'the father haa indepen- of the 1 roperty in wh:ic~ they have no in~s~ (55 Cal. 
ient power over the disposal of the ,effects other than 73()52 at, p. 740.). Sumlarly under the Crwunal • Prt?" 
mmovabl~~. He is subject,. to the control of his sone'in ·ee~ure Uode a father c11m1ot be compelled. to eduo~te h1s 
regard to the immovable estate,· whether acquil'6d by ch~d;en or even to support them accord1ng to h1s own 
~imself or inherited from his father"- for they who are. position. (55 ~al. 730.)52 . Theref~r?, St~nley C. J., 0: the 
born,. \~Od they who are yet unbegotten, require the Allah~ bud H1gh C~\lrt r1ghtly pomted .out that the rule 
means of support, and .so, no gift or sale shcmld be .made of M1tnks.h:ra does allor? some protect1o~ to th~ son (Sl 
lf the sarpo.43 ' This view is in . advance of other lega.l ALL .. l7U5, 'at P· ~3) "h~re. the futh~r Is. prodigal. 

t ms with reaard to the e~ancipation of son from the .But alas I ~~~ this theory IS a cry m wilderness. The 
!ys ~ "' h' h hild. · ' · t t' future !,'<'l!e!·atJon may bless the present one £or the 
patna pot,stqs from :W 10 c .ren · m an.c~en 1mes obligati ms 'dolle to tbem by depriving their legitimate 
mffered most. In .accordance With the proVIsions of the .• ht b A t f L · 1 t 1 • u1 d b H b' k' f r1g s v an c o egis a ure 
Code of the laws prom gate . Y ammura 1• mg . 0 W om;.n, entitled to' inherit by the tea:tual law .disinherit· 
Babylon, n debtor could sell his son .. or .d,aughter f~r ed by f.ho comin•ittee without a111i reason and placed in 
mone~ .. or, he c~uld hlmd them. o~er . to work off hls the sam-, category as murderers tvho are e;rduded frnm 
~ebt: ~n the old Testame~t lt IS ~ald down. that ~son, inheritance by the oommittee.-The terms of reference 

:-"htch ml},pot obey the VOICe of hiS f!ther, or VOIC~ of and the hi~torical baekground behind the nppointmeQt of 
h1s mother shall be s~oned . ~ death. . . The exclusm:, the Hindu Law Committee show that the task of the 
ab~olute; .«nd perpetual domm10n. o~ ·the father over h~s co;m.mitt.le was to conJer, better rights-on Hindu women. 
ch1ldr~n lB peculiar to Roman JUr~:s~udence. . In h~s·- If the bill is looked at from this point are view one would 
f~ther ~ ho~se a son ":as a mer~ thm" .. Accordi.ng t?.his find that so many women are disinherited by the com· 
discretiOn. D. fath.er m1g~t clia~t1se the ;eal .or ·J~agmary rnittee from the line of succession and are given the 
fa~lts of h1s children by . stnpes, by lmp;lsonmeut, by ·same stutus ns that of murderers who ,are excluded from 
~de, and ·so on; The maJesty of the par~nt was armed. the right of inheritance. Thes~ women are deprived of 
w1th po~er of. life and. de11.th; and the. exarnple,s o£ such t.)Jeir rights though they are not guilty 01 any homicide. 
bloody ex:cutiOn~, whwh yvere ~omet1mes pr~1~ed . and These women are: (1) father's sister, (2) step'·mother 
never )Jumsh~d, may be traced m. the annals• o~ Rome, (father's widow), (8) brother's widow, (4) brother's son's 
beyond +.he t1mes of. Pompey and Augustus. Ne1~her age wid+5w, (5) brother~s son's son's widow, (6) brother's 
hor rank, nqr the consulae: offic~, .n. or.h?~ours of tnumphs, Ron's .on's son's widow, (7) brother's son's son's son's 
could ~xell_l~t th!l .mo~t 1ll11Stnous citizens from the son's widow, AB) brother's ilon's , son's son's son's son's 
bonds. of fihal. spb]eCtJ0~ .. 46 . In Athens, at least befo~e widow, (9) paternal u.._ncle's widow, (10) paternal tmcle 's 
the t1me of Solon, a ,ch~ld could be sold to . pay. ~1s son's W:dow, (11) paternal uncle's son's son's widow, (12) • 
fa~her's debf..47 .The Chmese had the custom of sellmg paternal uuc1e's"son's son's son's widow, (.18) paternal 
ch1ldren 1vhom th.ey thought they could not support.4~ .unole's son's son's son's son's 'widow, {14) paternal 
~'he French Civil Code enacted that a father can have unele's son's son's son's son's SQil's widow and the widows 
incarcer!\led his son for a \period not exceeding one o.f the Sa!J1anodakns. who are· all the agnates of a person 
month; ancl for that purpose the Preside!lt of the Tribunal' from 8th to the 14th degree. All these large number of 
of the district shal:, upon ~s reguest, issue an ·order of fel!lale ·heirs are disqualified from inheritance under the 
arrest. Thi~ .is with regard to the case of a child who present Hill and are made to stand on the same footing 
has not entered his sixteenth . year. As regards cliild, os that of a murderer though they are pg.t guilty of any 
w?o has entered the sixteenth year, or until h!l comes of homicide or· its abetment. , 
hlll.al(e, or is emancipated, the father canonly ask that It m~v r..lso be noted that these widows are entitled tio· 
his· child be 'incarcerated for six months. "In either case, inherit iu Rpite of the fact that their husbands are dit-
th.ere ~h~U. be no 'writing and no proceedings in Court. qualified to 'succeed (32 Bom. 275).5J' . 
With the exception of the order of !lrrest'itself, in which N~ reason ·is stated for the disinheritance qf these 
th~ rea.>Qns shall be sta~ed. If, after .the liberation tjle widows frnm the line of succession. The present IBill 
child again falls back into bad habits, a new incarceration does not fulfil the objecn of those who were very anxiou~ 
may agqin 1 be ordered.49 According to Benthamite philo- ro give better righoo to worlfen: The object of the mem. 
B0fl,hv hunianitaritm movement sprung up in · England · hers 9f the Le¢slature was not to take away the ,Jxisting 
which led to the various enactments for the protection of l'ights enir;ved by wome11. 
chiJd;~n: cf w~icli good example is .a~orped by the law. The'se ri~boo were, ~njoyed by the women governed by 
pr?~Ibltl'lf;! .theu' .e~ployment· ~s ch1~ne~. ~weeps. 50 The' the M!.lyookhl) school of law, a schoi,il which c;.me. into 
spmt of H!ndu JUrisprudence IS ent1rely ddfer~nt. ·existen~e when the Marathas were marching from v1ctory 

- . ·, • . ' t.o victorv. In those days of freedom the women secured 
42. Ya)nawalka Smrtti, Vyawahara Adhyaya, Shloka. 121• . • h'- L t th rights not dill 

, 43. Mitaksliara, Chap. I, S. i, para. l!'l. . · - • so many ng ""· e ' ese . · • • 
· ~· ~or !d's earii'!St lam . ·(Cod& Hammnrabt) ·translated ·by Rules of inheritance and of . exelunon from ~nhe"!tanc"l 
Chtlpertc Edwards (1934) p~ra. 117. p. 29. . • are to be considerea together.-The rules of tnhentance 

45. Deteronomv Chap 21 Verses 18 and 21. Deteronomy 18 • bl •-d 'th th ) f exclusion 
evidently the "Bo~k of 'Ia~"· which 'Hi!kiah, the high priest of are mser>arn y 'connec.., WI ~ ru es 0 

Je~osalem, nrofessed to h3ve found in the Temple. in th' eighteenth from inhP-ntance and both these sub!eets ought.. tod~e oon
1
: 

Year or :losi•h (that is, 621, B: C.). : · . llidered together. '.rhe bill deal~· Wl.tb only two 18~uat· 
46. Gtbhon's Decline and foil of the Roman Empire, Ch•p. XLIV, tications· one of unchastity whiCh IS confined to Widows 

Everyman's Library Series, Vol. IV, pp. 406-407. . . · • ' · 
· Pnrfendorf•s De Jnre Naturae ·Et Genti111D Libri Octo. Book VI,, Sl. •(l827) 2 R~ss. 1. Welle!llev .P. The DLke of BMnfDTt, Cited 
Chan. II, 'P· 923 . VI in ('28) 15 A.I.R. 1928 Cal. 600: 111 I .• C. 543 :55 ,Cal. 730 (740), 

47. Porfendorf'• De Jure Naturae Et. ·Gentium Octo, Book ' ' Victor Justin Walt<or ,., Marie J011ephme Walter. 
9hapter II, p. ~. · 

1 
· N te 7 , S2. ('l'll) 15 A. r.. R. 1928 Cal 600:.111 T. C. 543 :M Cll. 730, 

Koran, Sale's edition, Priliminal'y Dii!COnl'11il. na~es .93-94, 0 
. .' Victor Justin Walter "· Marie Josephme Walter. 

: 48, Purfendorf, Book VI. Chapter II. pa~ 928. · 53. ('09) 31, All'176: 1 I. C. 479: 6 .A. L. J, 263. ·Chanilradeo, fl. 
·llenl.ham Theor:v of Legislat.ion, Vol. I, naltl! 111°·.A th 'ty Arts Mat3 Prasad. ' . 
49. 'Fre~eh Civil Code. Title X. Of paterna n on • ' 54. ('07) 32 Bom, l!75: 10 Bom. L. R, 149, Gan~ "· Chandra-

3'75-379. Henrv Caehard's Edition; p, 129. 19301 · 188 bbagabai. · 
50. Dicey's Law and Public Opinion in England ( . . page • 
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b · '~' r bet•:~g oi Th1"s ;s 11ot th6 proper .-time ,to deal witk Hindu law.-
only and the other is of emg a mur"erer,. o a . """ h h d f 
th . sion 'of mu.-der in furtherance of his or her In the '"rd it may b~ said t ~t in. t es~ . ays o s~~rvation' 

61 commJs . . rt . In the schedule it' is stated and scarcity, ]he Hindu nation IS nw 111 a position to 
succeslsl~nH!-o dankh:d~n~~· (Removal of Disabilitiest A.ot think' prOJJerl~.. It will b~ in the ~nterest ~~ the nation 
that tle , m . u 1 d Thii .Act overned only the . if the refurmmg or defonrlmg of Hindu· law 1s postponed 
(l~ akof hl9:!S} tsh• relpeaf el 'w .... a uo• t:e Davahhaga. It 

1 
till, the W&f is over.. It may be remembered that law 

Mit s an sc oo o a ..... , ~ ., . d t . t sh 1 tr . b t "t I b . ,. '·· 
d li bl ·to the Beugal school because oes no grow m o. a ape y ee . u 1 gro;ws y JerAll .. 

was,Bnot m1.~ e apbp ca feth, 1· eaisl•ture were aaainst the If, the Hindu law is codified .to-day, it ·would', become 
the en"a 1 mem ers 0 ~ .,. " · 1 " • to · th C d a.ft ' th · ·b In · measure~· Witlrip ·the short time of 1.6 years the ,Bengalis ~ecessaL'Y treVJse thee o e e; e war . ecausel . dta 

. do not ~ePrr. to have changed their ideas about their legal ts, at prescn on ,,verg~ . 01 e~o~oiDic ;evo utL?Il· 
system. At least Bengal is against this measure .as can Secon~ly, when the ,best brams of Indta are still b~hlll,d 
be seen from the history of the bill. . Therefore the ~hetlipnsbonttlbarsfi ladnd w~en t~etobraveftesons. otof th~ ,.s2il !U'e 
measure ou ht not to be made applicable to ·the BengaJ m e a e e • s,cormg VIC ry 8 r vro ry .m ,ore1gn 

. and Assam~ where ·Dayabhilga. prevails, · · , lan~s, an· att~mpt to refo:zn or. defo~ the. Hindu law 
· M th · 'd a of a.llowing a. lunatic and a blind whtch ha.;. the oldest pedigree and which has prese~ed 
man o:o7:~erit ei/ n~t 80 ·sound as it appears. It may be t~e natio!l through vicissitudes of fortune, should be 
an academical question to allow a blind and a lunatici ~ glveu up. , , . , 
inherit. It is,not possible ·for .~hem to look after the1r · • • -.--. 1 

• • 

property and it is well krioWn how the· guardia~s manage D~. Mr~. J?armanand, D. Phil.(Oxon.) Bar-at-Law 
the property of their wards. .43 Mad. 455 at page 18. ' · 1 do not consider that· much could . really be gained by 

Reasons for ea:clusion . from inheritance . .....:.The striot sending 'the bilL for circUlation again and again for inv'.t· 
injunctio11 t{l maintain ,and protect dh;qualifi~~ heirs, .and ing public ·dpinion. The few people who are 'now raising 
the rule that their. sons become sharers. sh~w that,' the dissening v,oices through ne~spap~rs and public meetings 
exclusion was not intended,as a punishment but as a pro· never did so in time and even now if ques£ioned clo~ely 
tection ~ a person incapable of or unwilJing '{o manage would not be able to .substantiate tb!)ir case.. The opposi . 

. property and to deal~ jn secular. affairs \vith others (out· tion comes fr9m two ~ypes of ·:people (1) ,Orthodox section 
castils b~inl!" incapable of dealing with their fellow beings) and (2) .the ,people who feel their personal int11rest ,~ould 
and nlso in order to . prevent vieious · persons from l?e affected. Both these 'classes have not a real case. 
liquandeting :wealth in !dharma. Giving shares· to such . 2 .. To ta]w only a few of the objections of the ortho.dox 
persons would result in property being .los~ to them. section.-- . ; ' . · ·' 

Smedhan aitd order n.f SuccesRion.-Tn the orde; of ·' (i) They say that !J.ny change in the· legislation woUld 
devolution of streedhan the right 'of husband to inhet'i~ the a~ct the foundations. of Hindu society; .They' have pt;t 
property is postponed though the widow who is in class 1 · fonyard this pet objection ~very time . an attemp.t wns 
of .the .~numerf!ted· heirs inherf£s along with the son.' If , made to reform Hindu· Law to suit modem conditions. 
the equality is the bnsis of the pill, then the hu~band 's Inspite of'their fears, Hindu •soei~ty is Jltill continuing 
position ou~ht to· haye been higher in the line of ' ,flone the worse for the changes effected from time to time 
succession. · . , · through legislation.. The ortfiodox section does not renlise 

Sucmaion. totiiB'properlJJ of dancing girls not codified,;_ that law much change to suit the changing social, col'!4i· 
The cJasg of dancing girls aud prostitutes has .found place tions. · The aim of legislation is .to ameliorate the lot of 
in the H:ndu community in spite of their. existence being ·the people 'it' governs and not to tyrannise them. , 
repugnr.l'!; to t.he big~er1 standard . of morality set up by {ii) During the time' when Hindu law }Vas drafted women 
the J;bast.r.ls. · The SIDlitis have, however; regarded \he!'ll • w~re conten\ with leading 'a purely domestioated life. ~'hey 
'as degr,\(lcd clasA. of'people, and have condemned \na h.ad not developed individuality; they were not conscious 
punis~ed also fo~ the p~rsons ea.rrying intrigues With . of their rjghts, they. were content with being dictated to by 
them. but m the nature of things ,the class. existe~; me1i in all im-portant affairs of th~ir life. 'In the twentieth 

Tl:iat the' members of this· class' are Hindus is cer1iain '. oentuey,-'"the centure not only of ·emancipation of me~ 
though one may find difficulty .in fixing them in. one of but also ohvoineil-women would · not, be content with 
,the four castes. The male members of this caste are. being given an unequal treatment.. They woulcl demano 
normally governed by' ·Hindu. )aw;. st.· also when female the same rights as men aond would not mind lii:ling saddled 
members may have children, as they sometimes do, their with equal responsibilities which ·men have to sho'uld~r. 
family !'elation is governed by Hindu law and presumably It ig therefore useless to argue that men have to maintalD 
Hindu h": of inl1eritunce will govern successiop. to their dependents and so must have a ·sole right to the. property: 
properties. Will the. propertY held by ~ woman of J;his women ,have , no such responsibilities and therefore sho~jG 

, class be ~overned by the rule' laid . down by v~nerable 'not have s~ch rights. Thes,e responsibilities , c.ould easiiJ 
Manu, wh1ch runs as follows: "fBut if two (sons) ?egotten be created m the case of women as they were m the ~.asE 
by two (:iifrerent men) contend for the property (in the• of men. 1 • 

hands) of theil mother. each shall take. to the exclusion of {iii) Today in the political sphere when our brothers o 
the oth 3r, what belonged to his father~: (Manu Smriti the orthodox section sre demanding equality with othe: 
IX, 191), o• will the rule' t:o tbe nearest sapinda the . nations on grounds of equity and humanity, it is ver) 

• inheritantle next belongs ~ill offer. a good guide? ·· diffioolt to understand how ~ the same breath' they cat 
The liill ought to have· dealt with this que,stion because deny this right to their sisters, namely the right: to hay• 

of the ab~ence .of the definition of daughter in the bill, some share, if not, an equal, sha.re, in the. ancestra 
This omig;:;ion will giv6 rise to the question whether the property. , . · 1 
adopted daughter i~ a daughter .or not. · . , (iv) To· argue thQ't the Hm'du legal system is of ~acre( 

He;mits._;__The bill does not deal with .a.U kinds o£ · ~rigin and thertlfore cannot be. interfered with py mod~rJ 
herm1tf;, For examp~e, .according to Hindu law a Shood.ra legislature ·Or 'that no one . except ol~ law-givers lik• 

.. .cannot bceome a sanyasi or naistikha brahmaeharin: . So Vijnyaneshwar or Yagnya Valkya now can improve on th: 
the line of sficcession given in the· bill shall not apply Hindu 1egal: system by recasting it 'to suit motlem cond1 
lo them. ;If the uniformity of law is .the object of the 'tions is· not likely ,to , conviDf!e anyone, Surely: Hind1 

Code, than all these people' oughtJlo be. governed by one .society even today is capable of prodticing men of' equal 
law oniy. ' · ' · if not of greater, ··calibre .. To put forward. therefor 

Eschea+, -The bill ought to ha.ve been based on fue M~yne's criticism: ?!the .difficulty ?f . impro~ng on tb 
recent 'll'l~ifieations made in Ma~om~dan law regarding Hmdu L~gal Co~e IS equally unconvmcmg. , . , fol 
the lnw of eRc~eat. It ,is necessary fo m dify th b"U "(v) It ts amusmg to hear the orthodox se?tion put 
that line · 0 e 1 on ward such lame. arguments•· Rs:-.--To deVlse shares c 

· daughters on the principle of Mohatrtmadan Law is l 

liS. ('20) 7 A. I. R. 1920 Mad .. 361 : 53 I. , C. 498 : 43 Mad. 4 : m 
M.L .• l 405. Surayya ''· Subbamma overrulea iti ('23) 10 A. I. R. 
illm M!d· 215; 69 T C. 510:4$ Mad. 949,:43 M. L. J. 596 (F. :B.). 
Where 11 wu 'b~ld that the ral~ on congemtal blind person la exclnd
td hom IIIW'.,,~,n hu no~ become obsolete. 

· unconsciously; allow Mohammadan. inlluepce to play· o 
our legal system. , Why not? What have 'these people ,t 
say to the resemblance· of the Hindu polygamy system t 
the Mobamma!lan polygamy which, permits marrying f?t 
wives? T4is group objects to Mohimunadan Jurisf.& sittiJJ 

' •" I' 
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1. the s?le~t _11ollllDlttee a1s~ . Knowledge is knowledge 5 ,. · 
1ether 1t·IS pos~essed by Hindu, Parsi or a MUI!lir.o. · · .thvwg limited ownershiv tu woLU~n ul~o is untbink-' 
oreover, they seem ~o forget the f~ous and wise Hindu .~ble Ill tb~_2Utb Century wh!Jre women by thtlir abiJ,i.!y 
ving which says "Wise words · (counsel) . coming even · nd education liUve proved themselves in no 'way iut~rtor 
J- : h ld b t bl ( k to men, There . are stupid women and ignornut won11lU 
till a ~00 • s ou e accep ~ e mur had api subh4Bhit· as there ure stuptd men and ignorant men. If such nwu l'llll 
1 orah!lum). , . . ~ave .full ownership, why should only won!en when th~,. 
(vi) l'he orthodox:. section aiso urges that wome~. are are one~ gruut.;d a share iri the property, shou1d ,be' denie~ 
ually weak-minded and ignorant~ if they have a share in· a full r1ght tQ Its enjoyment as their brothers do. If thev 
e property they WOuld ·easily COme under evil influence nre to have. the estate, they .IIIUSt tnke 11 full iuwre't und 
.d even wpuld be kidnapped by Muslim "()undas". Do should be· trusted to make wist~ use of it.' . 
ese people stop.to consider 'lv~at happens to the women ·, 6. "Stridhnna" that is women's special property shmtld 
Christian ?nd Parsee communities whose law ·give8 ~ot be made ?n excuse for depriving a woman of her ~hnrl' 

>men a· s,hare in the inheritanc~ along with men? Wh~n . ID her fathers anscestral property along with other lllllit> 

1ople are obessessed .with a complex, such as the .fear o£ members. · It has l!eeti suggested for this rei\Son thut the 
lmixtl\re of the t~_yo ·CO.Illl!lunitie~. namely of· the Hindus woman should get half the sh'are of her brother•or in 111 .,. 

td Muslims or have ·a. se~sh motive of not shating tbeir cuse a share less than that of her brother becall~ll ~~~~ 
rtunes1 with their sisters· and mothers, they put iorwnr~ would have u ~ha~e in her mother's ~pecinl propert~;_ ')r 
ty plea without thinki~g whether it. can stand 8crutiny or once a wotnan s nght to share nlong with the mule mtlm• 
it! . · ' . 1 

. ' • . , , ' • '1 bers. 0! the fnriliJy jg feoogni~ed, \\'O!Tiefl WOUld he Willing 
(vii) Th~re is >Jnother· pet . point which i~ often ,1~ade to f~rgo their special right to' "Stridhan':. Besid~s it 'ia 

~~ '1\·hich is pointless, nu~ely ofa!lo~ng the proper~ to not m ~II Schools of the Hindu lnw thnt women g~t their 
'mto another family With the daughter . and of thus privileged right to "Stridhnn'', . 
1 · · "t •n b · !it.· t 11 b't Th' ld b · d 7. Complete . recodifictttion ·of Hindu Lnw certuhilv 
OWI~g 1 

""' e sp i m 0 ~ma . 1 8
• 
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CQU ~ un or- would be a welcome measure, but it w6uld be best to push 

ood If the present. prac~ce under . Hindu Law did not t_hrough this bit Of legislation us a feeler and also as n rno~t 
ten bring about the same resul~ when the property was . 
vided between ·different male· niembers-.-distarit tind J.?lPOrtnnt sectl<;m of legislation under "'hich half the see-

t)on of the society, Llllfllely women, for whom tbe lnw is 
~ar.'. Wh~n'the proper~y ~oes. to ~ mal~ issue thro\li!h .n ·being m. a4e is sutl'er,ing a great' hnrdshi.Ji. Unle~~ women 
~ter OJ!I aunt no suc)l ob]e<ltJou IS · votced · even todt~y. t h h 
ilere is .m.oreover the option for t. he 'male member of bu,Y- gbe ·a ng tin f e ancestr~l property nlong with mnle mem· 

ers as a n•atter of' principle, they will nel'er cornm:~nd ', 
a0· . up innnovenhle ·property from a femnle member. The' . the· respect the d h tl 'b"lit y eserve, never s nre 1e responst t y 
wuse of keeping the estate' in the ,sa!lle famil'Y is ilimsy they should shoulder and 11ever rise to their full stature in 
1 the ·face of it: In some Provillces where even brothers . , . s~ciety. After all, in this world ,money to a large extrnt, . 
1 not have a corrmon surname, there·is no.chanee of ding means power and there is no reason why when w~ are 
tt .whether the property continues in the 'sa)lle. fa.mlly; fightiug for equality in the }VOrld outside, w~ should allow 
~thers .also dl>~ not · always continue to live as a joint this c!lnker o! inequality to eat up the vitals of our liome 
tmily. The eshlte, therefore, m most .cases i.u India life !lnd, social structure. We must keep. pace with •.lther 
here unlike in ~llgland, · the !)ldest son alone. does not progressive communities in tb,is matter 11~0 grout a better . 
therit the property, ljut 11ll the sons. hav~ an equal share treatment to their women. · · 
! it is c"ut into so many uneconomic· small holdings. .The. - 8~. The excuse that legislatures at present are not fully I 

rgument therefore, of either the estate gomg ro a different att~nded should hot come in the 'wny of going nhend with 
trni1v through a fe{nale successor 'or· of its bein~ diVided · t.his legislation. The people who really matter nre. womAn 
ito t.oo many uneconomic' holdings is ,not. Worth C~JUSic~er- , th~InseJveS fqr t):ley are the grieved ptirty and•Wbmen horn 
lg. ' · •all walks of life have 'made it cleal"'ht no unmistnknble 
·(viii) 'l'he orthodox: secti~n w~ich takes' shel~er behind terms that they would like to see this legislation thrmtgh , 
1e autho1ity of 'Sashtras, and lik!lS to quote scriptures· in ' · i£ at least a part of the harships .which women are suffer· · 
apport ofits s~and does :not remember ho'IY the· scriptures· ing in prn"ctice under H,indu law is to be removed. · 
ilern~elves say "The' daughteris the same· to the parents ·9. If the .legislation is taken up by itself an4 prMtical 
1 a s?n as she too is born .of every limb as a .son (Angad ·. difP,culties are. experienced there Is neither harm nor c!is• 
ngad, 'lhmbhnbliati Pu.traive. Duhita Naridam)·' If. the grae.e iii going up again to the legislatures to remedy those 

1 

criptures does look upo:n a sou and a daughter as b~ing ', defects in tba light of the (lxperienee gnil)ed. The legi~la· 
qu,al'to. the parents what gl:ound can .there be t~ give a ttires are meant !or this very purpose orrd should be nadil 
nugbter. such ~ step-motherly treatment so. a~ to dflbar . ·to do their w()rk whenever' occasion demunds. 
er iro.in having the samoight. a~ the .son. . ; . . 10. ,A uniform legal ~ystem is not onl:v possible but 
(ix) As far as resting the claims of. a sou on the 'basis of absolutely .desirable fn this century for the whole ·of India. 

tis 11bility to perlorm the Shradha ceremony etc., of th~ That will be a great link in forging national unity. 
1Brent$ \rests the orthodox, sectioh should he .asked to· ·.'.. 

1 

·' --·--· 

~.vite n referrenduUJ, and· find out what per.cimtage of Seqret~ry, Kanya Kubja Sabha., Bilaspur, and 
1eople ~:hom this Iegisl11tion will' ·affect, . perform +,hese · ·• others ' 
:efemon)es these da:vs? I:! . Becessary, · even ,a daughter 1Iin~u Law Code Part I (Intestate Succession)" Hill 
·an ~ave· this· done. through some priest. It should al~o having been ~irculated for eliciting public ?Pin!,ou, I beg' 
'e rememl)ered .that 1;10~ every s.on is expected to perform.. to subl)lit the following end request thut 1t may .be for· 
~~ Shradha ceremonyj ,but ordinarily only the eldest 80f· ::warded to 'the proper ·authorities fur considerution. . 
Lhts argument therefore need not be pursued any further. The Bill is int.ended to be the basis of a chapter on Ill· 

3. Two of the menibers. on the Joint Select Committee heritailee of Hindu Code proposed to' be framed. Hence I 
~essrs.',Nilk~nth Das and Baijnath Bajoria have seen it · may first. deal with the question of codification _itself. A;. 
lt to. think that asking .wom&n J'lild their orgruilzations. to .cod~'always repee.lr all previous laws on the subject. We 
!Xpress opinion on the question of succession is ~e as~g Hindus cannot tolerate the, repeal of our laws based on 
1 group of dacoits to\decide what share they Will have !D. Vedas and Smritis and substitute in their place laws fr~rn· 
•?e booty. they are organizing to loot 1 To place one~ o,wn · . ed by. human bein~ s~ayed by_ , different selfish mot1~~s 
usters, mothers and daughters only because they cla1m ~· and having a very hUll ted· fo~e~tght. An! such, Code "til 
be treated as equals by being given .the right 'to share m · remove· from the laws the DIVIne saqctton ~~tch ~ake~ 
the property a~ also in t~e love and 're~pe'ct of ,their them work automatically. Such a CO(le would divtde Htndus 
bl'llthers, sons (lnd fathers on .par with ·dacmts or Ioot~rs. of British India from,those residing i!l States governed by, · 
lnly shoy;s the ab.,se of s~lfishness intb which huma;:~- Indian RUlers: At present they are all gove~d f>~ the ·, 
beings can s,ink.. .~ · · , . , · · ' · · same law, .Th~ Hindus have so ro11ny ·commurut.ies •l1ffrlf· 
.' '· · · • . · · · d · · ing from one another in customs, hobils an_d genera.l d~y~-
:4. All the tall talk of respectmg women as God esses lopment that ·uniformity in ln\\'s governmg the1r •.c~vil 

a~d quoting scriptures by sayjng "Where women are~wo: affllii"l.l will not be suitable t'o most of them. ' · 
~pped, Gods take their abode" (Yatra nary~tu pu1y:he, 1 It is clear injustice and vet'J impropet that because a 
~. ramante tatra d~vatah) is in fact descen~~g to few people want certain laws to be changed, the Govern· 
!evPl of their· popular scripture quot.er I · · · · 
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• · . . · . . · li f . intetference in . · xll. Section 8 'ruustrati~n, 4 should 1-ead as follows. , 

J:llellt sho~d depart fro~ the. po cyb~in no:; 'uested b the woman. ~/!a(l not ~e entitled' to inherit as ll!l agnate of hi 
somo·relig~.ous mat~ers, and, dthrt th g sh~uld ove!.haul father and his agnates, and shall by reason of her marriage 
vast·maiority to. fr~ a Cob e ~chili: are beiilg peace·· . be entitled to inherit .as an agnate, o~ her husba~d qr hi 
the wt''~of.,thelr~l:\'1!-law,, yw . • ! · · . agnates (viz., as. a w1dow o1· mother etc.)~ , 
fully governed ~om tunes lll1ll1emonal. . · . ' XIII. Limited estate of a ~idow should not. be abolish 

As r~~ards the Bill,. it is evident that the areation vf 11 · ed. · ~ectioll 12 should read as follows:-" A. wo)llan shal 
big clas: of simultaneous heirs ·is l)o~d to tear the pro· ' hava the same rights to e~iO,Y her stridhan property _dutin! 
perty to pieces and ~E'lw~r th~ .Jl.nanmal st1-tu~ of ev.e~. ,her life as. a ,prudent .manager has. She. may transter till 
Hindu ...family. It will g1ve ns~ ~. quar~els e,mo~gst same for' legal necessity, but not. othel'WI.se., ~he can gif1 
n1embers· in Hindu familie~. ~y mtroducmg. out~l ers as away her stridhm to a person ·who wol,lld· lie heir of he1 
hol(lers of shares in th,e ,if!mily• property~ It will: cr~a!e · husband if she were to die at. that mome~~~ .. l?r?vided 
difliculties in peaceful anJo;ym~nt of tb_e same, pa:tu:~ar: ·that she cannot transfer her stndhan for any un.~ropei: 01 
in view of the fact that the Bi!J proposes to ,tega.lize mte~ immoral purpose;_ ,' -.' . .· :, , · ·; -
marria<>es b.etween persons of. different oastes .and, apostacy tXIV. The prOVISIOn ·for allowmg an unchaste w1dow t< 
not being a ba-r to ~eritance, ,P?rsons en~tlea to. share ' . su~d~ed to the property ~£ her husband. thou~h sli.e '\dmitl 
ma v even belong to different religions. .., I a· d ' ' her unch'a~ty is strange indeed. It. IS . quite' unfair and 

The .number ·of females . who h~ve ·reoe•ve e. ucat~on against common sense. '. · , · ·. , 
. lUlU are capable of managlllg · the~r prop.e.rty b~•n~ .very 'XV .. A woman who' was ·divorced by the Barode. Cour 

small, and the vast,majority .of .f~ll!ales be•ng still ~cap- • in accordance \Vith the.law'prevailing in· that State shoulc 
able pf managing the .property i g!Vlng th~m absol?te ~·lghts ·pot be treatea as ~e wife of her husband in British·· Indi! 
of ownersb.ip a~d . d1sposal of. prflperty would meVJtnbly unless, it were shown that the. judgment . of th~ Barod! 
result in ruining ~em. and £he1r property., . . . . . Court being a for~ign judgment was ·yoid on any of 1bE 

'fhe Hindu society m all1ProV!jlces, and P~!tlcillatl~ m grounds meptioned in section 13 .of tlie Code of C~vil Pro 
the Provinces of Sindh,,<Bengal and North and, Wester~ , cedure (Act No. 5. of 1908). . . , · . ·. · 

·Frontier, <is eonstantly m dap.ger. of ·wom~n bemg take e ·XVI. Section 7(d) should read as follows:-(d) Each ol 
away by :rpiscreants and ~hen, w1th them there would b tbe· intestate:s daughters sha;ll:take half a share of mov8· 

,- the 'additional gain of getting P~?Perty, the d.ang~r 'Yould ableR only 'whether she is unmarried, or married or f.l 

be further augmented. / , . 1 ~ , •. , . ' widow 1 rich or poor or .with or without' issue of poss,i.bilitJ 
.Apostacy not being include~ in -the causes .oamng m· of issue. Bvt she will have no right of heritage in iiu 

heritunce, the J!roperty of, .Hmdus , woulg conatnntly. be , move.abl& property ex~ept when she. is the. sole heiress ol 
• flowing to non-Hindus. , , 'her father. , • . ; · . . 

· The impracticabre·condition tha~ .an e!!eo~1ve ~eoree C·b· • , 
1 

• • 

tained by a Hindu husband to dismher•t his wife on ~~e Mr. , Rai.Sharada Prasad, Pleade.r, B .. alagh. a~ 
ground of adultery should alone. deba~ her from claimmg . , . 
inheritance would rerpove a very wholesorrt~ check on lead- I have very ·carefully studied the provision of tha afore· 

1 ing an immoral life. •·. . • . ~ · . . ,' mentioned bill and ,I am irl general agreement 'IVith thE 
· Giving the spouses and the1r progeny of mter·caste pmr, sponsors the~eo£ suve' on the· following points:- · 
riages the same rig~ts that are enjoyed by- the spouses of. . ( ~) Apostasy should be: a disqualifieation to succeed. 
the ~arne caste Pnd the progeny from them, ,will gradually The reason is o'l::wious. 'A· Hindu intestate would not !ilte 
hvhridize the Indian Nation and·would ruin it· completely:. his prop~rty.go to a non-Hindu. . , . . . 

'For these reasons', among other8
1 

I pray ttuij).,the Bill be (b) Daughters should .not' be simultaneous· heirs.. .~fteJ 
not passed into f,a"'; but should b,e reje.cted 1\nd no (It· mardage they .,go. over to :an· absolutely different :famil~ 

·tempt should be, made to codify'Hmdu Law. · and would be entitled to a share in that fa~ily property. 

. Mr .. R.:D. Chaube,_Plead~r, Harda.' 
I. The definition of agnate is defective.- Daughters 

hom in the family, who go out by marriage in the fa~ily 
. of their husbands . and acquire their gotra, shoul,d be 
· declared agnates in the .husband's Gotra,' · · 

II. In the' table of succession, 'father1s ~ister should be· 
sbo.wn ·as heir after father's sister's son. . . 
. ill. The Dasiputra · of the Shudras shpuld not be 

' No. '14 DELHI · 
dhief Com.m'issioner1 Del)ri· • 

· In continuation of my letter~ dated th~ 12th June 194·1, 
I have .the honour to forwar~ a c,o.py of letter from· tbl 
Se.c~eta,ry, So~th lndia, Club (~e~d.), New. Delhi; con· 
ta~n111g rhtl v1ews expressed by h.•s · associatton on• . th1 
Hmdu. Code, Port I (Intest~te Succession) Bill . 

deprived Of his right Of jnheritanc~ •enjoyed by him SinC'e ' I ' . -., -. -- ' 

the time of Yajnawalky~.. . , , ' . : The So11th India Clul) (Regd.), Delhi-Si.lnla . 
· IV. In· case o~ inheritance of a· divided.'son and d an· · I d h '·h. 
undivided son .the share of !I' diVided son '$hould be olilii : sen . erewit .in brief the' opinion. 6£ my Committe• 
half of that of an undivided son. . • on the :H•~du Qode Part I (Intestate Sticeession). .Bill~ 
. v: Simil·'!'ll- the;shnre of an aaopte.d son when an A111'as . ...· Opinion , . 
son is horn to the, adoptive father. after the adoption should ~he Bill ,deals with succession by inheritance o! th 
be one half of that of the Auras (~e}. son.. . · . her~table property defin~d in clause 2(d) of the bill an' 

VI. Daughter-in-law should not· have ·been excluded ~~es 'not, ~ffect the rules of.successio)). by, surviyorship o 
irom succ"ession. · ' . , . ' . . JOmt fllljll!ly pi·operties~ . . . ' 

VII. Fragm~ntutiorr of the neirtage antl destl-:tiCtion of . 'While ,it is recognised that the son of th~ intestate doe 
the joint 'ia~y will be the result of 'the provision of not. usually treat the widow or tl;le parents.of the intestat< 
aimultaneous succession o.f sons,· daughters and widows: · pr?perly .havi~g ~elj'ar.d to the st_y)e of . living• whicK the: 
the provision of making . sons and· 'daughters coheirs is enJoyed. ~n. t]ie life time ?f ~he ·mtestate, it appears t~a 
neithP.r.lcgical nor fair. , · · · · · ·the .recognition of the pnnc1ples,of cumulative .succe~s1o· 

Ym. Sectiop 7(d) re-inheritlmce of intestate's daught~~ . outhned in c!ause ~(i) of the bill is likely to lelld to fan1il. 
sbonld· be dropped. · . · feuds a~d disr~pti?n of the properties. The principle c 

IX. Cogenital lunatics and idioti! should inherit ·one helf cumulatiVI; ~ucces~1on is cfosely analogous 'to llie pcinQ)pl 
cl the heritage which they would' him inherited if :free of su79~sston ~btamed ·under the Mahomedan law. 
from defects. . · · · · · · . H It .1s o~~s1dered ~hat tD.e widow and ·daughter. of th 

X .. Joint f!Qns, who inherited as joint tenants with 1,ight.' mtiistate .s~ould be given an absolute estate, there is 1: 
of &uryivorsbip wouM also henceforth inherit in' the ~ame rea~on. w~y ~e parents a,.lone should be given a .Jife estat 
way. · · or.~ limit~d mterest. in the lf8th share allotted to then 

X. I '" · b h " · · 1 It 18 conSidered that the parents of the m' testate· wou. I . ...tenne rot ers and sisters ( childre'n of the ~ame ft th 
'!lloth;r by 'different fathers) should not be !iiven 0: right of 8

• er. e death of their only son like to go 'to all -places ( 
tn.hPntance. They are !lot heirs according tO. Hindu taw. pilgn.mage and ;t11e ~tfl(l estate given ,to jhem'wou! 
Similarly ar>.,~t.at~>s should be ·debarred fr"m inheritance. ;:~e~e suffiCient to cove~ the expenditure for. sueh p! 



- · · - 167 I. · · \ 
Under, the hll the.son's daughter is ost ~ned to ·, . . , ' • • ' 

daughter s son. It is. true that a dau htp , p the conung mto operat.ion oi the Cod , 
.form ~rarth tO the intestate while a g • «dB so: can 1 !:r· hers of the Joint Committe aa.:ulil prellluture, .~~~. tht' Ul~UI· 
be incapable of peliormi'na h . . son s aug ter would eulty' of. dealin . h e . t and appl'f.'Culle the ditli· 
of. succession on the basis" o:::p::~;: ~ B~t th~l p~ineiple . . without havingg b':i!re o~: pa~cular I topic. of Hindu Low, 
pinda to the deceased is . cut at th o er o e . ons or propQSed reforms. and fur b comp ete picture of till the 

.. daughter and the son on th . ef ro~t. by pla.omg the lnl'· of le!rltimacy' d t ~r that the law of mnintentml·e 
: e same ootmg in the line of . . o an marr•age and law of p 1 t' d suc~ess!~nth It is, considered that the deceased would have , ~e-umon, and law of adoption ~re not withoutilie•.on ~~n ~~~~;~~:r's s~:on s ~aughter who. h~d Iived .with him. to a c:;:bf: o~i~~w· 0.£ ~te~t~te 'succession, and mi~h~~o; · . · , , ' ' h h encmg eo1s1ons on some of the points th 

· . · · . Protleats against the .BiU · . ~ve ad to consider in this Bill It woull b ~y 
The follow· t t h · ' • brmg the tire · , · 

1 

e proner to • 'd mg ~roes .as been signed by 'fifty four (54) · d th en . proposed Hindu Code ·into foroe at 01 re 
. rest ents of Delli~. . . , · . 1 , . . an e Sflll:le t•me aft~r .the Gode, as ~ whole js 'ublish~d 
th:Eitl..t~e tn.dulerdstgne~ pray t~ the Central Gov~rnment ~~:si~~;e~bJ•sh~.d fob~ lehc•ting public opinion, anltbty nr!l 
. . "'f'Y s. o. ~ot mteliere m any manner in our reli- . as a "!' o e. . 

g10ns. and soCI~l.-llie. The Hindu ,Law Committee which . Clause 2(1) (d).-Tha Joint · ' ' 
has been c?nstttuted for c<idifying H~du Law 'be aboiished -have added the-words "wheth~ohtre say, ~at they 
an.d the Hmdu Code Part i. (Intestate Succession) and the . issue or not", in order to xnake th . e l lea l~avmg wu~!l 
Hmdu Co,de Par.~ II (Marriage) b.e withdrawn. cabl!' to. til .. case of int t t e cause d ~~u:ly apph· · -- · school of Hindu L es a e ' governed by Mttakshhra 

' . . . No. 15 ORISSA . '~·hich is ti . b s' awf .. I They s~y, t?e text of Yajnavalkya 

G 
' . • · · . . 1e. ll IS. 0 aw of mher1tnnee in Mit k h • 

. . . overnment of'0rissa. · , . JUrJSdmtiOn, states· that inheritance is co~n:/tonr:,s 
I am d1rect~d to enclose .the opinions· of the Advocate est11~e of Ol!e who leaves.f16 male.issue:' when a man di~: 

G~neral of Or1ssa and of the Hon'ble Judges of'the Patna .l~a~g a son, grandson or grent-graudson th h 't 
Hlgh'Court on ~the provisions of the above bill' ancf to sa.:v IS \JnObsbructed: and they 'ca)l take in all • e \ erl a~e 
_that .in. the . opmion of this. Government the points taised vorship 'whether the property is ancestr~l ~~s the ~e 

8

~::~ 
therem rnertt. very care¥ .. ?onside~ation: . This Govern· Rroperty of the father.. ~· do not think that b t.hep audi· 

. n~ent h~s taken steps to ehmt public.. opm10n in the l;'ro- tlon of these words, the apprehended difficulry is ~~nllv 
. vmcf! ~1th the resu~t that no public support whatever has· r~moyed. On t?e· contrary, in my view, :it leaves the 

-been gtveu to th~ h1ll. A large number of representation• questJO:l '"!>ere 1t was. In sub-clause (U) 'h 't '·1 

1

have· been ' d b' t' t · · ' · · . " perty' 1~ d fi d t ··b • · · er• ;au a pro· . · .,,. receive : o J~C mg o 1t, e1ther Ol\ the ground · . . • ~ ne o. e prop.erty ":hich passes by inheritance 
tjlat nmdu Law ~s . altogether sacrosanct or that the· . as dtstmgwshed from sumvorshtp. Therefore, in order to 
pr?sent leg~lature .. 1.s mcompetent to' .amend it;· Although find out whether the property is, heritable; one ~hould 
this Goverru;n.ent cannot· support 'extravagatit views of the. bopelessly·look. to ' the' suo-clause for a · solution if with 

. nature .~ent10ned! .they are of opiriipn. from the analys~9, 0! regard to any and what nroper~ies rule of. inheritance 'and 
:he. op1mons r.eceiVed' tha~ :this. bill should not 'be brought not the rule of survivors~i'p. applies.. The sub-clause ·io~R 
mto force until other bills amending .'the Hindu L'aw gen· not purpo~ to define that rule.. This has to he found in 
~rall:v. had. been tully prepared. They apprehend that .if general Hmdu .Law !ibd if ii) such law, based ns it is ou 

,. ~he !'fiJ:\du.law. is to be al:?ended in tliis pieeemea.l fashion, ' the _text of Yalnavn~yu, even father'$ · separate property 
. tt Wl~l be mevtt~ble, t~at the ·amendmenli of other, portious · passes b~ surVIvorshtp, to the son, grandsqn or great· 
of Hwdu law w~l m!lke it. necessary further to amend the grandson, one can~~t1 on 'account of the ,adqiHon of t.hesa 

' 1aw:_ of Intestate succession, and tl:lat ph(;lre will be, oo to• :words contend successfully that the text of YnjllBvnlkvn 
·spe~k, a geometrical progressi?n ·of· !Jmendments. They 18 , he~by abrogated. By this ad~ition the sub-clnus~ /d) 

r wo~d prefe~· tha~ this bill should not, become. operative , wtll.apply also to cases whe.re the mtestnte dies leaving him 
until. the Hmdu Law generally is c_odilled.. . . · ,surovmg . -son, .gran~on. or · great-grandson, as the 

.Wtth regard to clause 5J it is the opiniqn qf this Goy- case may be., Now, if ·m such a casll,, Yajrlavnlkya 
. emment tqat a. marri!ld daughter should' not· be an heir to says t~at ~he property passes by; survivorship and 

'her ~ther. It :would appear that this proviaion is alto. not by inhentanc~, then ·the self-acq~ired or separate 
gather. too !a; vourable to a. ·married daughter both because . pr?perty 'of a ~mdu govef!1ed by · M1taksharn school of 

.. she ~ay in certain circumstan.ces ,under this very bill be :Hmdu _La~ le~Vln~. son, ~grandso~or gre~t-grand?on, will 
.1\n herr ~o her £ather-in-la.w, a~d because·it ~~ tlte general' not .~e. cdled. hentable property! rt~twtthstan\lmg t~e 
cust?m• at any ra~e,_ i~ this· Province . for a daughter t~ . add1~on of these words. In mr. VIe!, i1 the aulh?r" riean 
reee1v~ a substantml share of the ,pa~rnal ptoperty in the • and _mtend .to ab;ogate or nul~lfy ·tlie text of Yawavalky!i 
fol')ii o'/!> dowry. The pracllical effect of this provision , referred to ~~ thell' nqte on this sub-claus~·· .the' sub-cl~u~e 
would, therefore, be to give a: married daughter a. double should be. differe~tly w:orded. T~ my optnJOn, the ,,ffert 
llhare of the family · pi•operty. This , Government· would can .be b~tter ach•ev~d. i1 Y_OU om1t the wor~s "n~d.rnsscs 
prefer to see a married daughter altogether eliminated from by .mhentance as d!Still!JU18h~d frorn-sumvorsh1p !rom 
the list <if heirs · . · a the sub-clause a~. preV19usly drafted.· · ·Property which 

.. Lastly;. it ~ppears tha~ there is considerable app~eh~n~ b?longs to 8~ ~testate in hi~ or her ·own right· is suffi: 
' SIOD that if,.women sucaeed to property. as is contemplated mently descriptive 

0~ 8~~-Mqull'e~ or separate prop~rt~ or 
by the bill there will be an 1llldue fragmentation .. It·is, of , ~ny proper~y over which the mtest,ate has·. unl~ted 
course, true that !l bill passed by. the Central Legislature p~wer of dispos~l untrarnme.lled. by any consldemhon of 
cannot affect agricultural property, but it can affect' urban ~mdtl La,v as lt,~.ow .prevatl~. I~ is only fl~rt~er ~ddi· 
Property and in the ep.d it might be difficult for Provincial tton of th~ wor~s,. pas~es by mher•t~nce as distmg·rua~ed 

.legislatures to adopt a different policy in this respect. ' A from sum~ors;h~p ;vhJCh creates- d!fnpulty .nnd. retpnr~A 
number. of p11rsons, whose ophiions were invited, were of further 'clanfie~tion . 

. opinion t~!\t in.a'l!Y cas11. where a ,female heir succeeded ~nd With rega~d to ·the change in the Illu.strntion I would 
where ,jllie wished to sell her share the option of purchase suggest the words ·both "self-acquired" and "sepnnite'~ 
should be given to the ne:.t male heir. 'This (}overnment should exi~t. side hv side. In General Hindu Law, the 
aJl1'ees that this would be a reasonable nmendment~ to tlie 'woros "sepnra.te. property"- have a .sqmewhat differelll 

.. bill. · · , · · :· . 
1 

• • connotation from the words "self-acquired property". It 
· Th·e: bil! was .pu,b~shed iii 1iart VI of the Orissa Gazette is wrong ~o thin!; that separnte proper!,\' will include self· 
.ita ted the 11th· Febru'ary 1944 in Englisli. . · . , . ucquire.d propellly as . well. Separate 'property gener~lly 
M' t H 'bl J d f l.h · means that which a man has got by partition from lois 
I mu es recorded by the on · e · u ges O ~ e other coparceners or that ancestral property in whi<'h thPre 

. . Patna High Court; · · is .no coparcener: with vested .interest sharing with him and 
.Aire~d~; p~inted u~der Bihar Opinions. r in respect of which he is the. hlst surviving· coparcener. · · _____,-- But, in my view, however;the whole point' in tbe TI!u~!rnJ 

· Adv~cate General of Orissa; _ t · tion consists in making it clear that the property ,in l'rbich 
I have the honour to fUrnish my opinion· as follows:- there is no ve~ted right of anybody else, either male or 

· Clause ;!.(3).-"It ·shall oome into force on the lsti day of female, should be called the man's property in. hi~ or .hr 
Janp:ary,_1946"., In.my view, ~his fixWg up.of.the day for, ow~ right.an~ should 2e called. be~itsble property. l~ny 

. ·. 



·~:./ !68 
' · ' . hat h uJd· .\ uoe' b: better to say ,in\ 'rich ot· poor;, and with or wtthout issue or po~sibility' oi 
I therelo~cl. s.ugge~: t t , 6 . 

0 
the 

1 
separate or self-acquired issue, the word~ must carry the sarue mea rung 4t . ulaust~ 

the lilustr~tlon' ~: 00 11~rned by Mi£aksh~ra. school of 7. 1, therefore, recommend that they being rl:idundant 
Pl?pertt 0 ~ hi h g~~her male •0;. female has got any should be omitted. In _ sub-clause' (e) l tl:iink the 
Biudu . aw .~. w c no . . 1 • parent's position should not be worse' than that of n ' 
veCsted rlg?th). ln d finm' g "stridhana•" in •J.e place o£ deceased son's widow and his Ol' her share 'sliould be ·half 

lause ~I .- e ' .YU • .... d t lfSth. • ' " t · ac uired in liell of maintenance", the Jomt • a tware an ·no · 
· C~=~t~e wa~t to put "property acq'Ctired b)! w_ay of Ulause· 8.-;vith regard to newl.y added sub-clause (4). 

absolute gift ir1 lieu of maintenance or a~ears of mamten· of clause 8, 1. w,ant 1 t? sa~ only th1s much that .a 'Yom an 
• " 1 · m' stead of saying "by way of absolute should be entitled to 1nhertt as an ~ate of her father .und 

ance ', u IllY VJeW, ,; h' t t h h · 1 
• f h · ul i!t'' It shudd be more,in kee'ping with logic to say, by 1~ ~~~~ ;s ~xcep w en e .1s 10ne ~ t e.sun teneous 

g. f b lqte estate": because whel) one is entitled to he~rs m Class I; b~cause as a sunultaneoua herr her interest. 
~:k~eu:n!~, and in adj~stment of .the said right ss also, ill . is ~alf of a share of a so'n b~t while an agnaie she will be, 
.satisfaction of the arrears of D).aintenauce, already ac~rue.d' P.Utltled· to un equal share w1th any other agn~te who :C:'~Y 
due, somethibg is given, it.ca~not be said to .be a gfit, 1t , be. a son too. In. order, .·th.ereforel 't? av01d co~fus10n, 
being a transfer for valite. , What the, authors of t~e . thts ~hould ·be made cle~ri- by so!lle su1table words .. - • 
am:endm~ut 00 really mean is that 1rhen any property )S Claus~ 13 .. -As reg'm·ds clause 13 1 h~ve my· objection 'to 
granted for life or for ,'any. other limited period in lieu o~ the provision cqntained in Explanation 'to sub-clause '(a) 
maintenance, 'etc., ,it C'anno~ be called ·"stridbaM".'., 'fo' of the'clause, that· is, for the :[&urposes of thjs clause',· pto·, 
nchiHe !Jii.:. ~nd, tl\e proper nmeniln)~nt shout~ be to add perty devolving' on' another widow of t4e husband, unde~· 
'the words "by way of absol'ute estate".' 1 . · entry (9.) inf'sub-clause.~).; s~all be deemed :property in 

c·a 11 ,,c 0 . ....,.\V,llile a~proving, in generality~ the innova- herited ,by such ~dow· fro~ her husband~ ~n my vtew, 
.tions· inti' ultlced into this clause,' , I would. make some to place the case of,,devolutJon under su\>-cl!)l.lse (a) o£ the 
suggesttons to make the provi~ion more equitable and mOrf . olause und .th:· one under entry, (9}. m sub-claus~ (b). ~n 
in keeping1with the existin~ r1ghts of the male desceuda~ts P11re. Mater1a IS n~~olutely ~evo1~ of logic. I qmte undel:'
of the intestnte. There is n great ,controversy, ,about g1v· stand, that when a woman inh~r1ts pror>erty fran} her It us
ing the .da\]ghter n shat:e 11l~ng .with a. son or g~andson ~r: hand. ~!ld dies inteRtn~e sud und)r th11 rules. contained. in 
!Zl'eat-mndsou. ~o dou'Qt;, 1t has .to be taken 'tnto ~ons1· , sub-clause (a) of the clause, tliat property .or a ·.portion 
derati;n th:1t a female when nlarrled getS a status in 'her thereof devolves upon. ~er co-widow as being one of 1he; 

. husband's family· cRlTying with it' right to inherit ~nd lleilltiohs who could, inheri~ ftom her husoand, .the inherit· 
rig!~ to b~ maiutaij:f!od, while male issue has only. one ·and . ance so secure~ is to be. 'deem~d as, an inheritance from. 
one stA·tus .. Iri view' of all these consideratjons, I would .. her IMhnnd: becau~e the cl)-\v1dow does not inherit f:o~ 
suggest th,~t a~ in, ciase ()f parents a 

1 
·conditi?n has been 'h~r .. co-wid~w but inh.erfts from ,Per ~us band ~o ·.vhom .. 

'attached by,the words "if dependent on the mtestate" a notwnally 1t goes back afte!' the. co-wtdow's d,eath, nnd., 
similar condition may pe, ad~ed to .,dal.lghter and also.~ · ~hen descends t? the hu.sb.and's heirs amongst ~hom 'is 
the widows of a pre-deceased. son 'and to the words ,If mcluded the sa1d co-w1dow .. But where any w1dow of 
dependent" in' ·case o1 these l'elatiGns including pllra~t~ • !lilY . husb:md .'inherits, 'stridhan'. property of another· 
the words ··:either pa~·tcy or wholly",be added. So murJh "female' on· acc?unt o£ the said wid?w being.the mother:or 
for the parents, . daughters , and the 1\\idows. of sons or the deceased mtestate female., I oannot.' understand by 
grandsons or· great-grandsons as .simultaneous heirs. N~ld · w?at reason ot logic that property, on the latter's de~tll 
'afier that, daughter may be placed pefore dn.ughter's son, 1 wrll devolve on hedmsband.'s heir as if she inherited the 
, that is to suv,· daughter is• to take as a ~~imultuneous ·hdr . sam(' fror~r her, own hUI'band. :on' the contrary such 
only if s~e iS a ~ependent: Similar is the case with son;s property ought to go to, the stridMn heirs.~~nder stb
widow, grandson's: widow and• gr!lat-fFndson's widow ·but,' clause (b) .of the mother. )lerse!f and $ 0uld noll be go'vem
all the s:\:lle, in the nhsence of' snnultnneot1s,' heirs the ed by ·sub·clause (a). Sub-c)ause (b)" of. clause 13,' <1S .!·e-

.' daughter., should be given preferl;nce· over a daug1tter's ,~on,. di:afteli by the-Joint Committee, d9es depart'from sense of 
as ·at present,'apd should get a share independe11tly of or..;v. natural.justice inherent iQ. the prbvisiops of :S:indu Law 
condiHon as aforesaid. Theie!ore, Class I, item (~) wig be 1JOW. regulathlg. successio11 of that kind of stridhan ·pro-
' daughter', , item (3) 'daughter1's. so~;~', i~em petty. It being stridhl\11 property, Hin~u Law Iays.down 
(4) . sop',> dnyghter and· item· ·(5} '·d~ughter's that the female descendants wo:uld pe ghren 'preferenc.e 
. daughter'. rJ. c~se of gratidsons~. and great.grandsons' · ove.~ the· mula d~scendants, and ~h¢re is abso.utely- no 
widows, there ought .to ~e ·no difficulty or impracticability , reason ~or ch~nging that ordet:, _.Particularly w~en, one of'. 
in working out what •share they s!wuld get. If the Code the mum llhJects of the present codifica:tion is to ·give
rules that 'any &u~h wid0w. when she stands alone, or ~uch higher and better' l'ights·llnd better status to .the fetn~!es. ' 
widow with her son or grandson or grent-grnndson, if ~lly,' .:In my ,view,, therefore, sub-clause (b) of. the -or!gina!~Bili 
should. respectively, represent the ,,widow'.s hu~b~nd :md shoul~ s~~nd as llefore. ' . · . , ' · . '. · . ·1 , . 

' should get. the ~hare her h.itsband' . W?uld mherrt if shve. . Clause 14.-As' the' changes introd~ed . in. this: claUs~ 
and the. proportion ns between t~e ,~dO)'\ and her son or are conseqijentiql upon changes in sub-clause (b) of. clause

.•gra?dso? 'l'l'ould ~e·t!Je same 1\s 1t.1s .in o.asE> of, de~eased 13 ~nd~as, in my view, the said changes' ai·e not '1'\larrarited 
son s "Widow and her son or grandson 1£ ahve. So, m my by JUS,tlce and equity there should be no chang& in clause-
vi'lw. the eame justification ex.\sts in the. qnse of widows · 14 of',th~ original Blll, , , ' · . : · ·. · · . 

, of pre-der,eased granqSOn Or great-grandson !IS. ID .the ~USe 0/ • 7 J' d t h • , ' I' ' · i 
of pre-deceased .son's wid~w. to· he included in the rlns~ . puse l ··--:- ,o no s ar? the dlffi~ulttes t~at presented 
of simultaneous heirS . . • . , , . , " to. the ~nembers of the Jomt Comnnttee, .\Vlth regard t() 

. . . · .' . · · . . . . th1s clause.· They have left it unalt,ered but have thrown 
.l?ave another s~1ggest10n to make w1t~ .regard to Class, doubts, about it. In !DY'view, thete is no diffieulty because-, 

I--sim.ultanepus he1~~amely, that a dm~ed ~o~ should 'the clause applies to thE~ Qase of 'valid·marriages'. Th(~re· 
, be~ &Imultaneous.hetnn the 'b~ence of 'lnundt"tded so.~' fore as marriage.of aHindu·outside his communi(v'is ao~ · 

whteh latte~ ought to exch1~e .. the former .. ,Therefore;• m . a valid marriage for tpe purpose of Hindu I.aw- and as ~h& 
su.ch a ca~~. where both und~v1ded, .nnd dmd~dsons are· ~~scend!'\1,1'ts or the surVjving spouse of such. a marriage-· 

1 ahye. undiVIded. s?n alone \Vlll be one o,f the ,~!multaneous m~y not be Hin~us ta· whom a.1one the .present Bill is .np~ 
he;rs and the d1v1ded son shr:mld. co";le aftr;r s1multan~ous. pl1cable there 'leed be no practical difficulty in its :lppli~ 
bexrs. and before daugh~er and tht~ wdl b~ 1tem.(l) (a). . . cation.. · . ,. . · · ', ..., , , · · . 

W1th regard to Class II, cl~use 5, the amendment aug· ; Vlause 20 :...with L d t th' 'I I · h th' 
gested eeems t~ be equitable. . . . . regar . o IS c nuse, agree w1t e-

, . , · , , . · mmute of d1ssent at page 27 recorded by Messrs . H N 
• f'.nl!•" z.-T'l Fl!b-c1nn&'l l.d) I the. words "whether she Kunznru, P,, N, S~pru, s. N. Mehthr. and also w'ith thai . 
Ill u~mame~, mnmed o~ ? . wHlo':; rtc~ or poor; and 'with ?f Pandit N'ilakiuitha. :Qns and Mr; Baijnath Bajori!ll . ali· 
or wJthout tssue or possJb1ht:v of 1ssil.~ are redundant t!lnd pa!(e 26 bottom, of Mr. SUsil Kumar 'Ro Cho dhu · at 
Rhlmlol. be d~letd. The .word~ nsed m clause 7 will l:ave pnge 21 ~nd, .Mr··· v V.. . K lik 't Y, w 90 

11Mr 
thP •nrto~ tro~nina ns the 'll·orrl~ 'u~~rl in clause 5. ·If in Ama,reudra Nath· Chnt~padhya ! :r a l~agj ~ h ex . 

. · ;~;~~e.~;i:h~ ~~·~ ~~AIIahter': should . ~Pan B da~ahter .. nresR~d .hiR donhf with·regnrd lo ctau~:g;(), M~.8~;al~~and 
. l 11 0 ~. ,Pmg m~rrled. unmamed, or a wtdow; . Navalrm llt p~ge 15 has said that apostasy should be.-fnad~ 

-\ . '' '·· , .... 



a .srou~~ .for disqualification to inheritance,· and ther Cu;;te---,D~sabthtles Removal Act, .1850, ·should be repealed by this P~v~ious. Their l..or?ships would only point ou~ that the 
Bill., He says, apostasy m Mahommedan Shariat Law is Billmv?lves far-reaching au4 revolutionary changes in the 
also .a. dis~uu~~c~tion and that colllmunity shbuld have no law of mtes~te succes~on; :as for instauce, where it pro. 
obJeCtton m JOmmg hands to repeal the aforesaid Act b5 poses. to admtt a mamed cluughtt!r to a shure with the 
providing its repeal in the. schedule attached to the Bill son,s .m th!l inheritance,, and it will be for the legislature. to 
repealing other ena~tments. Mr. Govind v~ Deshmukh is consider whether auy ptecemeal legislation which ibreatena 
also of J_i', ,a ion .. that Hindu opimon is stronglh against an to affect the whole. structure of the· Hindu Community 

h 
, should be undertaken. 1 

apostate m erttmg property. Mr. Sobha Sing at paae 14 
pas given his minute of dissent to the same effect. 

0 

Mr. • • • . 
R. F. Mukherj~e,.in para. 7 of his note at page 13 makes . Bar Library, Ah.Pore 
it clear that reli~ous basis of law should not be abolished: ~ ?eg to forward herewi~ the · written expression of 

•1n my view, thts very influential section of opinion· to the · opmton of this Association as set forth in a resolution 
effect that apostasy should be - ground of disqualification adopMd at the 8th Session of the Bengal & Assam Lawyers' 
and the ~aste Disabilities Removal ·Act, 1850, should be Conf;rence bela at Calcutta on 8th April, 1944 under the 
repealed ts rather sound .. 1. should_ agree with them. Prestdency of Dr. Nares Chandra Sen Gupta, Advocate. 
Therefo1·e, section 20 should .be re-drafted. · The resolution speaks for itself. · 

With regard. oo the general features of. the Bill, I am' of Resolution No, 7 of the Bengal and ·Assam Lnwyers' 
opinion, that th~ author~!- of the Bill have not taken the ~~nferenc~ held on the 8th April, 1944. · j 

economi~al side of .th~· HiD;d~ a~cu.ltuiist ,fa~~ly into C!:Jn- :Cha~ this Con1erence ia definitely of opuion ibat the 
sideration. It ~annot be gamsatd, that giVIng absolute ~mtlu lllws~llttl i::lucces~ton !:lul us amemlcd by th~ J otub 
estate to· women so,llS. to !flake them the sourc~ from Comnrittt!~ and Cll'cula.t:ed for eliciting public ovmion ought 
where if1h< r:tance shou:d be traced, woul~. cause disinteg· . f~ ~ be proceeded With and should be dropped on tlut 
ration in Hindu families. ·women who are very often ° owmg a~ongst o!lher reasons.-
victims of undue influence or coercion, 1and · some such (l~ that 1~ has fail~d to achieve the end, vi•. the intro
thing 6r other at 1the hands of designing pe~SOI\S, ~hould ~uctton °~ an unifo~ bo~y of Laws for all Hindus aud has 
be given limited ~stat.e, without at .the same ttme reducmg. .mtroduced greater ~~erst~ tha_n .that exists at present; 
their estate t6 the status of mere life estate. They should , (2) that the ~rovtstons of ~ts part of the Hindu Code 
be giv-en full· power of disposal in ·case of proved nec~s- cannot .b.e cons1de~ea separate1y from and. 'independently 

· sity, .a special o)lUS b.eing laid upon those who deal wtth ?f Pl)<>Vtstons .rel~ting to cognate aud interconnected sub·. 
''them to establish existenee of such necessities by strong, Jects 6 ·9: mamtenance, mauugement of partial debattar 
cogent .and unimpeachable evidence. Furthermore, 11ow or ~orshtp . o.£ family, deities, adoption, ·marriage, j&int 
this part.icular Bill if ma.~e into law will aff?c~ the oom· family partttt~n; . . 
munity socially, economy~cally and 4om .religt.ous stand- . ,(3) that netther .the Hindu. La~ Commtttee no~ ~e 
point, cannot be properl! JUdged bef~re t~e other branche~ ,Jo~t .S~lect Comnnttee have .constder~d the economt~ .and 
of tile Hindu Law are mcorporated m Btlls a.nd all. these soctologtc~l effec~ upon the Hind~ Soctety of the provtstons 
.Bills are considered together so as to determme how one of the 1 Bill.. This conference pomts ouu that this Bill 
branch re~J.cts upon the. other !)tnd what is the net result of affects particularly the social and economic life of Hindu~ 
these actions . and rea'ctions. . .· of Bengal. · . 

· · • , • • . 1 h thin ill (4) tha_t the Bill runs contrary to accepted Hindu 
With ·regard to ·mtestate S?ccesslon anot er g w. notions and· Shastric injunctions on material points, 

be made c~~ar,. nn~ely, th~t 1t • 11houl~' be e~~es:y ili~~!· · (5).. That the present time is inopportune for a. legislative 
. whether. th1s Btll, if made mto ~aw, will ophra . measure of u controversial nature with far-reaching conse· 
' cases where the male_ intestat? i!ied before t e com,m_el:lce- quences on the structure of the Hindu Society aud the 

ment o!. the Act but ~ome lim1t~d. estates com)llg 10~0 ·public canno~ in the present. condition give that attention 
existence, under the ··present ~mdu Law,ftand. hthe sa,~d to the p~ovisions and their implications that the subject 

,limited owner dying, the successton opens a er t e. c.om- demands. . , , , 
mencement of the Act atid.the heirs are to be determmed · (6) that piecemeal legislation is neither possible nor 
as if the ·intestate died at. that moment. . . desirable. ' · 
I . I take this ppport.unity of poin.ting out one ~tsta~~ 0f. That the Hindu marriage Bill should also be dropped for 
·mine that has crept }nto·my preVIOUS not;:! on t e ort,ma similar reasons. 
Bill·contained in .this office letter' No. ·455(48J42). dated the , 
15th September, 1942, paragraph 6 where.~ t~e pl~ce of 
"dauahter" the word "son'' has been used m lmes ,·1 !'lnd Bar A~soc)ation,. 8mall Cause Court, Calc:utta 
8 orthe paragraph~ · I · · With reference to :the above' two bills whlch have been 

circulated' for eliciting public opinion I am authorised by 
my AssoCiation to forw_ard its opinion to the effect ~hat · 
both the bills should no\ be ~roceeded wit~ in view of the 
fact that they are bo)JI!d to introduce greater complications 
and diversities tha~ that exist now, that they will seriouijly 
affect the economic and social structure of the Bengal 
Hindus, that their provisions are against the accepted · 
.Hindu notions of spilstric. injunctions on material points, 
that these matters cannot be properly considered apart • 
from the e:cisting provisionS Telating to allied subjects, 
such as maintenance, management of properties of family 
deities, adoptidn, partition etc. lltc. smd that the public 
c~nnot in the present condition of affairs gi'l'e due nttentioq 
to theiJ: provisions and their full implications. 

.. I~ 

. , .Government of Bengal . 
.. ·I am to forward h~ewi~h ·eo pies of the opinions of th~ 
Hi<>h Court Calcutta, The Bengal arid Assam Laywers 
As~ociation,' the Bar "A~sociation, . Small C~~se. ·Court, 
Calcutta, the Bar Library, Mi~napore, th~ DtStrtet. ~ar. 
Association, 24-Parganas, the High Court op~r As~c~=n, 

· the British · Indian Association, th~ · Bangt.ya C rr t:n 
Sabha and the Sel'lior Government Pleader, a c\u' 
A lar"e mass of petitions and resolutions passed at P~ 0 

meeti~gs protesting against the Bill has als~ been recet~: 
by this Government. From all these tP. appears. (! · 
Government that the overwhelming proportt~n ~£1 Hin u 
opinion' in B~ngal is opposed•to the ~ill on prtn~IP e. 

' 2. The Bill as reported by the Jomt Commtttee was 
published in Enalish in the Cacutta. Gazette of the 27th 
January, 1944 b;t w~s no~ ~ranslnted into any langu~ge.· 

' I ' • 

Bar Libraty, Midnapore 
I am forw11-rding herewith the resblution pus~ed .unnni· 

~ously by the members of mY: Asso?iation at a meeting 
held on 19th April 1944 regardtng Hindu Intestate Sue. 
cession Bill as reported by the •Joint Committee. ani 

· · ' ' · f Judicature, !circulated for eliciting pubic opinio11 and also unnmmout 
R. egistra~ of th~ High · Court ' 0 . opinion on Hindu marriage Bill. \ . · 

· Cafcutta 
· , · ' d h'' said on the last 1 ' • Besolufio.n. . • · . ' 
I am to say that, as ~hetr L?r s Ips . and the Resoh·ed unanimously that this Assoctahon ts defimteiy 

.occasion, the 'Bill involves. questions; of policy,, . n on its of opinion that the Hindu InTestate Su~cessiori Bill as 
Co\ll't will not be justified m expressmg any op!Dlo 
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li · whole of Hindu_ Law, at least of those branches of it which 
amended by the Joint Committee and circulated ~or e Cl· . are necessarily affected. Even delayed reform is better 
ting public opinion, ought not .to be proc~eded, WI~ and than piecemeal legislation which has to be amended and 
shouid be dropped. . , - Bill recast every few yea~ .............. ~,. .... _. •.•. The need .is for a. 

' ·.Further it is resolved that the Hindu Marriage comprehensi~e co-ordmated solution rather t?~n. for quick 
should also be dropped. · remedies." The remedy. now proposei[ by Jnij;iating peace

meal legislation, as in tll.e draft Bill, will in effect be 
worse than the disease which .the 'Bill purports to. remedy. • ' District Bar Association, Alipore . .. 

I have the honour to forward here~th ·a true copy_ of 
·Jhe :Resolutiqn passed unanimously in a. General, Meeting 
of .this Associabion held on 19th April 1944 embodyipg this · 
Association's opinion on the Hindu Intestate Succession 
Bill and Hindu Marriage Bill. ' · 

· This Committee is •unanimously of opinion ~hat the Bill 
as drafted 'cannot. be considered far less be pa.ssed into 
law without taking into consideration other cognate 
branches of Hindu Law. 

One o£ the principal reason~ for mtroducing :lihe Bill is 
stated to_ be the promulgation .of one 'uniform law for all 

_ Resolution Hindus throughout the co'l!ntry. The Bill as ·circulated, 
. This-Association is of opinion that the Hindu Ilitestate .howeve~, ~~tesd' of introducing unifol'ID;ity makes the la.w· 

· · more diversified than .at present. Agricul~ural lands are 
" Succession Bill and Hindu Marriage Bill st:Iike at the very· excluded in vie.w of the decision of the Federal Coulii. n 

foundation of the Hindu Society and soaial s:tiructure and is expected by the framers of the Bill. tha.~ f!imi1ar legisla. 
should not be proceeded with. tion 'will be undertaken in all the different provinces to 

. That the provisions o~ the~e · Bills are interconnecJied govern succession to agricultural lands.. U is, , however, 
witli other•.subjects e.g. maintenance, management of ~e more probable that such legislation in the Provinces will 
worship of family deities adoption etc. and ~hese' provisions no,t be uniform in all the details. and in tha£ slate of ~gs 
cannot be separately considered apart from those other , a larger number of ditterep.t sets of laws, than ~he number 
subjects. • · of sub-schools now in force, will be introduced in the 

That Bengal has just come out of a famine and ia even country. An individual will under the ciroums£ances be 
now preoccupied with· qullstions of food, _rehabilitation. 'govemed by different systems of laws in respect of different 
rations &c. and can hardly be expected w consider a. Bill · kinds of property held by him. Quesiftons are :more often 
of such a revolutiona\-y nature which vitally aflec~ , her bound fu arise as to w~ether·a particular property attracts 

. more than any of her proyinoe at the pre~en~ juncture. the Central or the Provincial Law or the Original provisions• 
' That in the opitiion of this Association the legisla'w,re of Hindu ~aw and. speciallY' in Mitaksharll. families whether 

elected aoout 9 years ago which is OUt (\f touch with ~e . a se.lf-acqmred property had been t?ro'lm.?n~ the·c~~on 
present day public opinion cannot be 11xpected to . voice stock ancT made. a part_ of the. ances~! ~stafu. Ler~la~on 
lfruly Hindu publie opinion in 'the matter. , , ' sueh ~ ~hese will be responsible for d1sputes and htigaliion 

. • on such a scale-which every one inlieresred in the wel£are 
~· _Bar Association, IDgh. Court.' Calouj,ta.. 'of the 'society,should attempt lo avoid. . I , - . 

. · . q . " The framers of the bill have not ful1her gi_yen due consi· 
' I beg to state that' my Association has adopted the deration to the soc~l and economic implications of- the 
resolution (copy enc.losed hereWith) requesting the .Govem· various provlsi6i:ts in the Bill. Social and famil;r laws 
ment to drop the proposed bill for the reasons. stated in the :must as a rule be evolved from wij;hin and not 1m posed 
resolution itself. _ from without. The 'existence of divergent social and 

Resolution passed at a· General meeting of .:bile Bar' ·.eco~omic conditions. of. the count~ which had grown up 
Association, High Court Calcutta held on 28th April 1944 duz;.ng many centun~s m the past ~annot and ought no~ to 
at 1 P 11 ' · · . be Ignored. Law eXIsts for the society ab.d not the society 

- · · . . : ... , for the law. Legislation ought not to be· undeltaken with· 
~solv,ed that m ~he oplDlon of th~ Bar Assoc~ation · out proper an~ careful consideration of social and economie 

Rig~ Cou:t, Calcutta, the propose~ Hm~u ~test~te S~c· ~ffect of the provisions. If these' aspects'". be properly 
cession, Blli.as a~ended by the Jomt Committee IS an m- . considered it cannot but be held that most of the innovl!.-' 
opportune, .ill-adVISed, uncalle~ .. for mea~ure, harmfu,l a~d tions and modifications proposed are harmful and highly 

• ~1ghly ~etrimental to the religi?US,. som~l an~ ec?~owc detrimental to. the religious social and· economic interest 
.mte~st of the E!lndu Community and. IS diametrically of the Hindu Society and ke op sed to th . h 
opposed to the WIShes, custom and sentiinents of those on, t d . '"' po e .ms es, 

h 't · · h-~ to b · d · d th' A · ..., cus oms an sentiments of puose on whom they are sought w om 1 IS soug .u e 1D1pose an ts ssocta.,on to be imposed . • · 
strongly urges on ~he . Govel'nmenfi to drop the said bill. · T''- ; B'll . !b . . · . · · . .~ ' •· 

· ~ . . . . . <~e 1 lS emg. considered at a time whtch IS wholly 
(b) That the ;easons m support of . the above resolution inopportune not only on account of The war 'emergency 'lmt . 

appended hereWith be forwarde~ ~Government. also~ for the present conditions in the country. · . · 
---· For reasons detailed· above rjlnsideration of the. Bill 

~ Reasons in support of the resolution of the Bar should be pos~poned if it is not dropp~d Bine die.. 1 

Association, High Co1,1rt, DaJcutta. It ~is generally thought that the Bill has been introducedr 
Piece-meal legislation especially allecting the social laws for the improvement' of the position of· women but that iS' 

has been condemned by all authorities imd its difficulties not wholly correct. Various other ·changes • which are 
had been pointed out by the Hindu Law Commiii~ee at fundamental have been proposed which also will modify 
some length. In framing the Bill under. report such draw· the' entire social structure; ~ ' 
backs have not been avoided. It is absolutely impossible Th? Joint Select Co~l!littee has rec~d~d the opinion of 

· to consider Jn a water-tight compartment 'the law appli. certam women~s. Associations -with an enumeration thereof 
. cable for intestate _succession only without a due ·and . bu~ ~o adequate reference ls made to the large volume of 
proper cl)nsiderntion, of other cognate and Inter-connected opm1~ns. expressed by ~he public in general and of men's 
subjects. Th~ entnt private law, no doubt, has an orga. assoCiations. ~he pubhc has not for unexplained reasons 

1 nising content; but the law of Inheritance perhaps has the been all owe~ to know the opinions collected by -the Hindu 
largest organising significance. This' branch of the law- Law Committee Wh\lb the propos;Us were circulated even 
everywhere presents a. great organising basic pro'blem amongst s.elected persons. The Women's -Associamons
which no community can afford fu ignore. As a matter of referr~d to'by the Joint Committee are almost all onhem 
fact, ·the Joint Committee admitted: "I£ may well be drawn from a partic1,tlar section who from a small minority 
fo•md that the present, bill. will require before 1£ is allowed of .the "¥Jmen population and it cannot be suggested ~ali 
to rllm~ inoo operation readjustmeli't and amendment in such women associations represent the real \iew of the 
the Ji!1M of decision taken in connection with oTher women of the whole country. _ . · 

• bran~hP~ of the Hindu Law.". This procedure is wholly_ n is said that. ~en and. ~omen ougllti 'to be placed on 
unsoti~fadorv. The Hindu Law Committee recommended equal s~atus., buti as a matter of fact it does noli do so. 
that "if fund~menial changes have to be made it is wises~.· . ~n an examination of the different provisions of 'the BilL 
~. •urvey ihe whole field and enact a code if not of the 1t 1s pate~t tha~, equal status has not been. ~ven 'to men 
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11l)t.l V•vu.~u l<b l>a.l i.Jc; t:'llitl~llCtlU .IJ:om "'w· ll 

""~ to owwg · of th 1 w.uoLr;~' .,, .. ~. t:.!!uw!i•<lti- .& ;Peop e proposed to be llfiected thereby Tho 
(llJ ~ll.l'etipec]! Ol )tlO);lt<l't,Y. Ot mu.Jes ~e ~dOW is llltlll· IISSOCllltiOn ,subwi~d its repteSI:Utat.ion ugninst the Hwdu 

.tlo<U;~. llti OIJ.tl or tue Slll!Wtaneou.s .b.eii'S m (.l!uss J. bu~ ~n~state l::lucc~:ISIOn Bill beiore it was referred to tho 
resptlCt ot l:ltnuuan propen,i ~he husband occu ll:lS w owt Select. C~mn.utwe. of the Ct~ntml Legislature. " 
puo,,w.on arter t> other relaJ!!.ons. P.. 11 ~Iy ~sso~1ation rs definitely opposed to tha principle of 

.(llJ >:umuarly tne daugllt<Jr !5 given a.'share as a siluulta. ~g_lslatJVe mterlerence With socio-religious iustitutions· 
neous 

1
neu: ot ~he father under Clause l but on ~e deatll ~t IS equally ~ppos~d to the basic aims of the Hindu lute~ 

oi .tu:3aughter ~l.te tatller occup1es a. position after 8 th . ate Success!on Bill. The Association was however in 
r~1a~1ons. · 0 er agr~eme~t With_ tl_1e Rau Commitwe when they pleaded for 

\~) .Lile sou llillei'Us tue mo~her s propel'_t.v bu• on '"" codification ~f Hmdu law so that tmnecessury litigation 
d u 01 un " • ~w may .be avOided nnd conflicting decisions hurmon1'sed. It eu• e sGn .u11e mo~11er )llll.en]S ~l.te tiOUS pru"tJn d d h 
ou1y li sue .oa aep~llUent on l.tml. · " i was 10 ee a woti Y attempt, but the Association canno~ 

tU) Un Jihe basis. oi .l!lle allo)iment-s made in tbe .bill lend .countenance to the subversive overhauling of Hindu 
.women shall be the owners of a- larger share ,t;hrui inen even .l~w m the name of .codification. Moreover, the Associ&· 
if e~.~ch ot .!Jle pel'sons has an equal number of SO"" and ~on. finds that the Hmdu Intestate Succession Bill, token 
d ht ln thr ...., y Itself, can never be an attempt at codification unless 

aug .. e~. . e? generations near. about 2/Si:d of the the .analogous p~rts of Hindu Law 1list., marriage, 
·esta~e will.devolve m. Jibe daughJ!ers l.j,ne as aga.iusi lji3rd endowm. ent .• adop.tlon and maintenance, •re seen and 
w .the ongmal male line. , . · d " 

exalllln~ 111. detatl. It is difficult to judge ~he law of 
(e) E~tates ot P.ersoD.s govemed b~ the Matriarcliail :rules succession Wlt?out reference to all ancillary questions, and 

~:neritance are excluded ~m ~lie ~eraiion · of !!his ~~ such the B1ll has all the demerits of piecemeal legisla. 
tion. From the papers published with the report of the 

(f) lmpe.rtable estates are also excluded. , J~in~ Select Co_m~ittee on the Hindu Intestate Succession 
~~ appear.s that the provisions aready con~ined in j;he Bill ~he. Assocu1t.ion gathers that nearly all women'• 

lmgmaJ Hind.ll Law. abou~ ~~e . righ~ of unmarried or~amsati?ns have supported the main principles of the 
dau~;~ters have not b~en .taken m:to constderaW,on. If the Bill. • It IS well known that these organisa~ions are spread 
post~o~ of the unmamed daughters i:s declared on the basis aver .important towns only and they consist of · a few 
of o~gmal. jjexts there can. be ~o objec.tion and the. difli. , . Enghsh . educated .:vo~en withoull living and· sympathetic 
c~.lltJes ":hich may have il.risen m o~her plllts of India. may · tou~h 'Wl~h the ma]onty of the womenfolk of the countr:v. 
be suffictently met. 'In s.ome instanles- rights of mainte- Thetr support is merely indicative of instinctive anxietv 
nance or marriage expenses of women should be made a for th~ acquisition of property, and the Joint Selecti 
statutory charge on 1;he iliheritance and in some instances .co~ttee hav:~. shown bias and lack of understan<Jing of 
women ~ave absolute right on inherited property. the gJ.Ven con?1t.ion ?f t~e country. ~ny change in, the 

The Bill, however, see~s to be more favourable to ;young law of success1~n wh1ch 1s bound up With 'religious practices 
:than old women. The nght of ~he d,aughter, daughter-in· should ,not be J?~duc~d as a result of demand from 
law o~ grand ·daugther-in-law is subject to no restriction women s orga~1sations. My Association fi.nda that the 
1mt the mother must be dependent; on the son to qualify perso~s who Will be affected by the Bill have been passed 
iterself to .. inherit his property. No. such 'consideration is over m preferenc?. to vocal w.omen's · organisations. Ib 
"made for the. still older woman~the grand-mother. regretS! that oppostt1on from the property owning communitv 
' We should:,. at this stage,, make it clear that ol!l -the has not be.en recorded .in sufficient strength. It is stated. 

1naterials so far available it has not been made out th&t th~t ~he ~111 seeks to gJ.ve legal effect to the following three 
'the codification of the whole of Hindu Law introducing one .pnnctples :;::- · 
'Set of law for all persons throughout India is either possible · (a) Provision for a common law of intestate succession 
-or desirable. On this poin~ also ~he Hindu Law · Com- for all Hindus in British India. , ' • 
!llli.ttee had 'definitely indicated thll.t codification . did ~ot .(b) lli:moval of sex-disqual,ification by which Hindu 
·:necessarily mean aboliticm of ~he schools and the aun women m general have been precluded frol)l inheriting 
.'Should be uniformity where possible and divergent where property.· · 
'inevitable. The Bill as circulated gives a go-byl:l :to the ~c) Abo?ti?n of Hindu Women's limited estate. First,' 
,priilciple enunciated above and attempts to introduce some · the· AssoCJatton finds that th~ Bill is not abolishiug the 
_portion taken from the mitakshara, . ano~her from the . various systems of succession obtaiuiug under different , 
Diyabhagh, super-added with new priuciple.s noli to be schools of Hindu law. It is ~e ~at. the Bill generally 
found in any of the existing schools of _Hindu Law. It accepts the Dayabhaga low of mhentance for nenr succes
.cannot be overloo.ked .that so far as· the two~ principal sion and the Mitakshora for distant succession, but it does 
:schools are concerned 'there' are certain fundamen~l.points not affect the. ancestral properties under the Mitnkshora 
·of difference not idio~yocratic but m~st ~f them have no~ school as they pa~s by' survivorship and not by ~heri~nn~. 
, only a historical, economic and sociological bac~·groun~s The Central :J;.egJ.sl~ture has ~ competen~ m bnngmg 
but if departed 'from., '1\:'bl be res\Yonsible for a spmal and m c~-p~rcennry properties gov~rned b~ t~e . ~ttakshn~a law 
·certain respects economic i;r'e.nsformation-all'not for good w1thm the scope of the Blll, but 1t 1s satisfied w1th the 
•0£ the society. ' inclusion of sep~rate wope~y under ,the .1\~itakshnra school 
· "M. f h 1 f H' d L . re fairly well settled''' of law. Accordmgly toe Bill does not gJ.Ve a common law 
· ' any o t e ru es o m u aw a . of Succession to the whole of British India Moreover 
:is the · f th H' d L w Comm1ttee and we may · · • 

VIew o e m u a - • difi d 1 the Bill ·sponsored in the Central Legislature can only 1 

observe that it is 1M! well settled as any other co e a~. affect non-agricultural properties nnd there is no kri'owing 
It is well-known tli.at codes like all express enactme~ s that· aU the provinces will pass' complementary lecislaUon 
require ·interpretations' an9 the cycle rec~fences.d wn to make th.e principles of this Bill applicable to agrlcultural 
these amongst other general and. fundru;ne 11 gro~n td be land. In the· absence of uniformity, n confusing state of 
.are strongly of opinion. that the btll as cJrcula.teil 8 0~ d e affairs will set in-on11 principle of succession for agricul· 
withdrawn pending a fuller and comprehensive· c<;~nst era- turn! properties and the other for non-agricultural ' 
:tion.o£ the points mentioned ab?ve. · properties. . 

.....___ Secondly, 'It is to be taken note of that under Hindu 
\ British I~dian Association, Calcutta. Law, the son is under a . legal obligation to mai~tain, 

I haye the honour to state that my. Associati?n h~s amongst others, his uged parents while a. daughter IS noti 
closel:J gon!r throuah the Hindu Intestate ~uc~ess10n Bill and that the son offers pinda and perfonns the sradh 
118 

amended by th: J aint Select C'ommittee of the. Central ceremonv of his parents and thnt wom~n chnnqes gotrn and 
Legislature, but it regrets :to find tha~ the. Bill mvoh:es ~amily &iter mmia!l'e and loses intere~t in the fnmil:v of, 
Un]'ustitiable• and uncalled for interference With ~he soTbc1o-. her parents. _When n)l this is ~ecogn!~ed, .it i~ difficult to 

' Hind mmumty e provide for the removal of' se:t·dlsqunhfiention m respect of 
l'eligious institutions. of the I u. lc~ interf~rence . succession to property, e>peclnlly n~ the Mil i~ bmdened 
Association has all along held that egJ.s a ve fu d W - with relative du'ties and responsibilties. The daughter is 
in SOCio-religious matters j;oU(:hing O~ . t?e ~ a~eSS thliS proposed to be given a share ill paternal property for 
·framework·of lhe ancient Hindu So~lety 19 un~WlSh e, · 'h. use_ nnd enjoyment without corresponding obligationw ro 
-there is a genuine demand, for a cbange from • e ma]on.J . , 



th f 
' il f h r p. arents ['his is' not dlctated by consi- ' stands on Revelation and ~herefore ~annot be interfe.r d 

e am Y 0 e · · · · ;, d · b l E I d ' · h · th li · e . del'3tion of equity when marriage is · t~e desll'eu an · wtt .. n . ng an , e~e?, w ere e re g10~ is not based 

d 1 111 tl·011 of a woman ·8 life.•· The femoval oi on ltevelat10n, the rehg10us laws C!lnnot be .mterfered wt'th 
accepte cu m a , . . . b. I . D H F' h 
sex-dlsqualification may be asked· for if_ women wer~ . to , ! aym~n.. . r. ermann ~er, .t e well-known au tho. 
remaill as members of the paternal fallUly. . The postt~ol'ld rtt!.Iptn' I_olitlCs ·~~ys ~ -:th rd' .• t' . . 
.. · E aJ · d 'is otherwise where women remam . unmame ., ls 1mposs1 e or e o mary ms 1tutions of Govern. 
~ ~~~~paratively older, age-98 p:~. at ~OJ 75 p.c. at 25, ~e:nts ~o pe~etrate into the depth~_,and ma$ter the comple. 

4[ p.c: at tiO und :&7 p.c. at 35 a,re unmamed.. . . ' JOtte~ ~f _a'ny modern branQh of soctety an~ law without the 
Thirdly, the Association finds that the. Rau Commtttee speCI~l~td DU'fiose ~o 'whom the matter ,ts one of Ji~e-long 

failed to distinguish between women holdmg pro~er~~ .and and tnttma~ acquamta~ce, and. to who~ !lll things are 
women inheriting property. As woman· has no ~~bihty 0 reveal~,d 0\\1ng. to th~ vital quahty of thetr mterest in. the 
discharge nnd no. responsibility .to perform, · ~d~ ~aw resul~ . . , . . 

. proVided 'for women's limited est~t~ .as the, bastc p~c1pla The Theory ?f ~oclern <;lovernment. yoi. TI-p. 75~. 
was that those who could· offer spmtual benefit ~ the Th~ above ':lew ts ~1so e?dorsed by Sir Arpold Wilson, 
deceased were .entitled to inheritance. The. theory: of who m an. article entt~led T~e ·Church .and S.tate', which 
women's limited estate involved· no· degradat1?n to Hindu · appe~red m the Engllsh, R~vzew (January, 1933),· quot,es 
women. But the Bill approaches the questi~n fr?m .a th~, VJew of Lord Hugh Ce01! and: says:- , 
different angle and seeks. to emp?~er women to mhent. · He would exclude the l~1ty from the disou~sion of,the 

bsolnte]y."" It takes little recogwt10n of t'be fundnmentds my~te1 of sacraments, whwh-belongs to Btshops and 
bf Hind~ society and helps .the ~ulverisatiOD; of~ property S~tbordmately. to the clergy. He_ wonld permi~ no ,in'tru. 
on the omnibus prirlciples of. eqmty : a~d JUStice_. Th~ SIOD b~ ,the latty on the. ste:vardshtp of the mysteries of the 
Association contends that equl' ana JUStiCe have dt~eren_ti Gosp~l .. ' ~ . ' . .. . ' . • . ' . . . 
contents in ·the sphere· of somology and that any VIOlent It was from the same prmmpal as e~une1ated above fua~ 

1 d~parture which .is ll.Ot ~onduci~e is not to be encouraged even in England, materialistic a~ she is, ae separate body 
, bv legislation or othel'Wlse. . · :. · 'of experts wa'S formed under the Church of Assembly Acn' 

· In addition to the foregoing general observ~ttons the even as late as in 1919 to deal with matters of religion, 
. Association begs to submit the follqwing .suggesttons~~ . which "Cere left out.side. the ordinary scope o£ Parliament. 

1. Apostasy (that is, change of re~igion) should be a dts· Thjs was a]J;~ the policy of the British Government .with 
qnalificatio'!- for inheritance in the abs~ce of. n,rt ell.-press • regard to' Indi~, and for long r,eligil;m was regarded as a 
will to the contrary .. It may be done by prC}vtdmg for the sacrosanct subJect beyond the scope of legislation. · · 
:repeal of .the Caste J?isabilities .. :f!-emo!a~ A()t, 18?0 orb~ It~s.lfot ~h?t the r~formers in India do not re~lise thai 
the ittsertion o£ a su1table proVls~on. !D •• the . Blll. ~u by their _trammg, h~b1ts ~n~ c.on9-uct ~hey .. are specially 

. conversion to sects or creeds of Hmdu ·ongm .should not be unfit to mterfere With rehgious matters, bun the fact is 
regarded as a ~isqualifica~ion. " · ' . . . · .. · 'that they f~el special pleas ur-I\ in polluting the sacred. Jaws 

2: Succession to the· right o£ the Sheba1ti should he aqd woundmg the feelings of the innocent and Shastra· 
goyerned by the existing law. Law relating 1io De~utt~r abiding Hinaus. It is a pity that they are often supported 
estate is to ~e settled before l11ying do~. rul~s of\ mhe~- now~a-days by. Government votes in this respect. · 
tance. The Association is oHhe opinion tha1i Sbeba-pu]a · We refrain from making an'J personal reference to the 
.of family deity will suffer if. daughter wh~ changes gotra ~steemed gentleman who f9rmed pbe Committee to sit in 
an~ f~il:'f after ,marria,ge be .t~ken in liS a si:multan~oUS ·JUdgment on. the VaSt Blridu community al)d on whose 
hetr or 1f persons changing religion are allowed to contm1:1e recommendatiOns the present BilL is based. . 
their claim on Debutter property.· , · The Sabha specially disapproves the procedure followed 

3. The Jaw of. inheritance should not be finally settled·. be~ause in the niatt-er of such· momentous interest to the 
without deciding on the ques~ion i of . legitimate kinship, Hmdu population .as a whole whlcP. in the minimuol 
that is, questions ·~f Anulom, Pratilom, Sagotra marriages. , calculation reyresents ,more than 75. per' c;ent. of the people 
'J;he Association strongly fee)~ lihat there should be limita- . o.f this conntry' the 'Governmen£ shou,ld have' followed . a 
tions on succ¢s~io~ in the ev~nt of Sa~otra marriages. · pro_cedur~ for 'eliciting P!:Jblic opinion which betrays •a st-B.te 

4. Daughter mstead of haVJng a 9la1m on her. paternal ·of !ne~Ciency and lack of capacity for proper perspective 
property as a simultan~o?s heir should be prefet~bly com- w?t~l~ In anv mo~~rn state to-da:v :would deserve. strongest 
pensated for by payment of \)ash towards her mamtenance, cntJCtsm: The Bill has not been circulated :to the Sabhas, 
residence and ()~her· claims representing one-sixth o£· the . Comm!ttees and Organisations,, no mention o£ ·~hi~ was 

. son's share. The share of tpe wi~ow o!' the pr~de<leased · made. m any Government communique no summary of it 
son should be one-fourth of a son.s sh11re provtded she was !l'tveo to an:v of the •numerous iournals of the country. 
remains chaste, , T_he Bill was published only in the Gazettes to which out-

5. The .Association finds that "Strldhan" .under the Bill side public has little access: The Sabha 'feels that .this is 
me~ns all property ncqu.ir~d by i*h~ri~nce or otherwise. not ~he ,surest and best way of eliciting public · opinion 
It 18" strongly of the. optwon ·that ' Strtdhnn" should not- specmlly abou.t the matters which go to the roots of the 
include property inherited from males; . .' , . · ' so~inl organism of what is known ·as, the Hindu Civilisation. 

6. A woman should nave n,limited interest over properties It disapproves 'the propedure secondlv because the' time. 
inherited by her. • ' · · select~d. ~or th~ .. 9onsi.deration of matt~rs ·of such. jmpo!'ii-

ance 1s highly mopportune. A would war is· now on and 
· . . Bangiya Brahin!ln Sabhli, Calcl!-tta · · ' is. passin~ through !ts •lt}ost critical stage.·,' EveiJ:~ne ·is 

Th · "t' 1 b · t" t · . · . · , 1 · disturbed· and worned because of the uncertainties of 
e lUI Ja ~ ]eC ~~n o, such !I Bill as bas lieen repeated almost evervthina that m tt '1.,. y . 11 9 

bv us many, times, Is that a Lelrislature compose@. of d th ( o . • a. ers. ,.anu, . a]nava ry ' 
h~t;rogene~us elements-'-Hindus (~ost of whom are Un- ~~m t~e ov:aa grd~~ RIS~~ who lro~ounded thes;.. Jars 
Hindus) and Non-Hindus, is not competent .t<~ 'legislate on val1nbn' the co~~e :Ot ousan s ? . years a~o. ImU a
religions matters which are inherent in our social ·customs t.he Hi~~u f "n a o;. whose mte1'J;>reta.tion governs 
and rites, much less on ·Hindu religions Jaws _which w~re R!(O D :~ o, ~erb-al, dt? :o ~t least mne hundred years 
evolved by the wise and :far-siabted Rishis of old from'the A ... t ttn~gd a 18 penou, t e Ganaes was not on fire. 
Vedic texts and the points ol' which .J!annot be precisely · ~m; min :_ an_d a, calm atmosphere -are 'conditions 
appreciated by the uncultured and: undeveloped capacities " :~~~:aJ·s~ th~l. dtsc~~sion landf e:j:eCl).ti?n' of princibphles 
of the deuenerate people of modern times. · . ·, 1 nr · 'l'e 8 a us Q110 o · cennll'les. The SR a 

Inherit;nce· in Hindu law is no't a secular afiair. I6 is consi<l:rs .thall at least a dec~nninm must pass after the 
directlv <"Oncerned with Pinda. ·"Dadyat Pindam Hare't :~rld ~h_released fr?m the grrp of this devastating" wnr 
Dhana'm". Manu IX-13.6. Yajnavalkya' . a~so says.:.... e ~re ~s commnm~ could ~erhaps be. called upon-pro· 
"PiNbrlom~nhnrascliaisham"-II-135. One, who . confers · ~er 'J" or lmpronerly-:-~o exarnme the immutable laws tba~ 

· ~niriturl benefit on the departed soul is en~tle~ to inherit . ~~~ ~ov~rned, the. !roCiet~ for huni!r~ds. ?f ~eAl'll; 
t)le prnpertv of the latter. This sniritnnl ~ide of lhe question . Th~. Sabh~ ~ thtrd r~ason for proiiesti IS That m ~n~ter~ 
hnR heen entirelv ignored by the Committee. Ill should mvolvmg eh~nge ~n the Hindu institutions other me'thoth< 

. nlwa"N be .borne 'in mind' that Ruccession of pr~perties of 8 m~st. b8 evolved if. 1!~-n~rnll ~p~ro:.~l of the .pf'ople for 
Rinilu is a religious a-ffair. The religion of the Hindus ~ l)rn th~ .. ch.~>n!te 1s m~end~i!. 1~ f,o be .. expected., The 

· · · rov~t;1m~nt I~ rware that Ri~dn Civilisation i~ b9~Pil !Ill 

,., ·/', 
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10cio-economic · and socio-religious concepb which are says-" the wife sh<>11ld simply enjoy the property and il 
rid~IY at variance with what exists in much of the other not entitled to dispose of or mo t 11 't " I 
J.arts ?f the w9rld and th~t this structure has its ~QmifiCQ• support of this hll quotes from x:t;:~ll(\ o:. ;:no~~:- n I 
aons m ~ost spheres of .life. A· pull at one pomt. has · Aputra Bayanam Bl•artull Palayanti Gu111n.thita 
epercu.s,sJons on the en.ttr~ ~truct~re not of 'the aggregate Bhunjitamaranat Kshanttl Dayad11 Urdhamapnuyu'h. 
rroup·life alone but of mdivtdual.lives as well. To devise . .. .... A childless widow remaining faithful to her deceased ' 
1 change one must have a thorough .and complete know- husband, should live self-controlled in his house till death. 
edge of the inter-relationships of those forces that have After her death the' natural heir or heirs of the original 
.ajanced life in the .l!ggregate and in the unit for ~undred~ owner should inherit the property. ,;Dayabhnga 188. 
1f years. 1 ' Jimutn)'nhnn quotes also the following from ~he 1\laha· 

To ~orne to the concrete proposals we beg to submit the bharata (Dana-dharma):- ' 
ollow1~ :- ' Btrinam Bvapatidayastu upabhofiaphalah emrtah 
· In:,the very beginning the dl;lfinition of Stridhana is too Napaharam atriyah kuryuh patidayat kllthanoantl. 
vide and therefore open to objection. · , , : . . . 'The property inherited from the husband confen 
l'he order o~ succession suggested in the Bill follows on the widow the right of enjoyment (i.e., life-interest) only. 

!either the Dayabhaga nor the Mitakshara· school of inter· She mnst not dispose of it in a Rqmmdering mnnn~r. 
1retatien and .has been a hubrid resultant full of contradic- In all cases the absolute interest of a wirlow would 
!ons and all;omalies, without ~y constant principle. The in~roduce 11 revolution and the properties inher.ited hy 
l8bha submits that the two schools have been working widow would invario bly go to her paternal relnth·es 1r 
1atisfactorily in di.fferenp areas each of which .has held faS~ Other persons if She is given Absolute power Of diRposition. 
1y. its~ own school with a religious fervour and has made the Baudhayana. al~o eays :-Nirindriifa Hyad11yascha striyo 
1ecessary ad'justm~nts during- hundred. ·of years, past. . mata iti sruti. The Sruti referred to run thus:-" BtriytJ 
'hose adjustments have grown too tight to be disturbed nirindriy11 Hyadayadih"-Taittiriya Samhit3, VI 5th 
rithout creating costly confusions and hopeless complies- August 1927. As to the interpretation of the above te:otts 
ions in man:v, case,s. . The 'Bill is objectionable from start of t.he Committee is evidently prejudic~d hy a view . to 
o finish, We discuss some. of the•'points below. · which Dr. Dwarkanath Mitter committed himself in his 
A widow or daughter has no claim to inheritance while research work of ·!\is 'youthful days, vi1., that the Sruti 

ltere is a son to tRe departed person._ Yajnavalkya'il text refe~s to n share of Shoma juice only and not to shares i•J 
8 :- ' . • general. But compnre Eigveda III-81.2. where there 
Patni .Duhit!frascaivtl Pitarau ·bhratarastathtl is no reference to Somn. The passage is to be trnnslated 
.. · ... Svaratasya kyaputrasya etc. as follows:, \ · I • 

.e. The widow or daughter CQmes in when tbjlre is 1'10 "A son 'born of the body does not transfer (paternal) 
on. So also Vishny; who says:- . , wealth to a sist.er; he has made her the receptacle 6f the 
Aputradh11nam P.11t~yabhi;g,ami, tadark11v6 'duhitri·gllmi. . embryo of the husband if the parents procreate children 

[t has been enjoined that one who does 'not mtlintain j;he (of either sex) one is the performer of holy act, the other 
widows .and other dependants legally- left :fh ·one's ·care is to be ,enriched with gifts." Besides, the word 'Daya' 
lommits a sin (adharma).. Similarly, one yrho does not (occurring in all the Brahmans placed before the Select 
meet out of one's own share' the marriage expenses of one's Committee) is specially used with reference to • heritable 
lister, ''falls' ill virtue. ., . 

1 

• • property in general. It may be added in this connection 
· In' both easel! they certainTy have their legal remedies. that Manu also characterises women as Nirindriya (IX-
The sages and their commentatollS have fully discussed 18) and therefore ineligible for inheritance liB stated by 
~hese cases .. • ' I • • • him in: IX-201. It is simply ridiculous to accept tbd . 

" interpretatio!l of Dr. Mitter (who is utterly innocent of 
When th~re is a partition the widow: gets equal share the Vedas :and the Vedia mannerisms) in preference to 

rth the sons l)ut only half share if there is already some that gWen by ancient sages like Manu, Vasistha, Baudha· 
itridhan in. her favour (but this right is not absolute). See yana, etc., to whom the Vedic texts w~re directly revealed. 
Yajn,avalkya II, 115, 125 and 148. i 1 L~gnl pogition ,of women in respect of properties in th11 

As to the marriage expenses of a maiaen sister· there is Shastras ;,_ · , . . 
aome little difference of opinion: between the cominentators· W 6 beg· to quote here the· following lines from the 
as to the quantum, I but the provision i~ recognised by all. . Memornndum submitted by Bnbu Rama- Prasad Mookerjee. 
SeP .Manu IX.•ll8 and Yajna>?alkya II. 124.~ 1\f.~., B.L., on behiJ}f of the Rnngiyn Brohman Sabha 
'The cases of neglect of the above duties have' arisen· before the Joint Com•nittee at Simla. 
am~ngst the earning educated people by the avoidance of It is not possible f"'r me to give 1\ r.omprehensive list 
duties of maintenance of almost all kindred females accord- of the texts or quote them at thi~ place in the absence of 
ing to Manu, and by 'the introduction of individualism the neces~ary books of authorities. In view, however, ol 
amongst the'females .. According :to strict Hindu law, the the fact that the Chnirmnn of the Joint Committee had 
partitioJ:l is forbidden during the life-time of parents, the stated that if there were texts in the Sruti literature, thern 
4uties of fathers to maintam daughters-in-law was never would be no question of that being overridden, and us 11 
meant to be avoidable and the moral obligation to marry nl'ntter of fact Gol'ernment had declared t.hnt on such 
daughters was so stro~g that' the British Courts bad to reference being given, the fundamental principle basing 
reco.gnise it as a .legal duty of the family. To enforc~ these some- of the olau~es of the Rill would have to be revised 
~ut1es every Hindu has his own remedy according to· or some of the provisions themselves dropped. 
circumstances .but 'above all the ·ties and obligations of I am not intentionally giving any reference to the nowr 
Dharma have to be. respected which cannot be enforced by famous Nirindriya text as referred to by· Baudhayana (II, 
legislation. To give. absolute right of inh~rita~e to fe- 2, 8, · 46), which ,h11.s been 'discussed at great length by 
ma~es as daughter; as .wife ancl as mother, IS to. mtrod~oe Dr. Dwarka Nat~ Mitter fu the thepis submitted by him 
cla.tms for disruption of family life to guard agamst which, on the position of Hindu women at p. 434 ff. 
the- Moslems are having recourse to Wakf. If, the propc;l· I purposelv refrain from giving reference to the. interpr~·. 
1er of this law wants to punish individua,llsm as such, thts tation by Baudhayana, Manu, Devan Bhatta m 'Smntl 
proposed distribution will accentuate the progress towa~s ChaM'rika and thl" Ujjyala Commentary by Haradutta Oil 

tdeals of no property. But~ marriage and property which. Apastamba, also by Jimutabahana in the. Daya~~ago, 
are still. peld by all civilised sociology t_o hold the key of the interpretation accepted by all these authonttes for 
Clllture and cohesion are ito be respected then the P!'Oposals cllnturies has been questioned by Madbavacharya and some 

I 
cannot bear the scrutiny of any Hindu thinker.. . . modern Anglo-Indian critics. Some of the references I 

I h f thi 1 w thd .have been able to trace are given below:-
. t as to be pointed out to the proposer. o . s a. The Mantra in the Rigveda (ill, 81-2) as quoted by 
1n 1938 Prof. Seymour Vesey Fitzgerald m .his arltcle on h' h 
IIindu law in the encw.lopaedia of Social Sctenc;e has,. f?r Yaska in the 'Nirukta, Sayans explains t ts passage • at 
\he first time in Europ; pointed out that l;be Hindu Rishia between the two son ~d ~aughter.kone p~sesse~ o~ ma~ 
are kin ' • d ~-h t Hindu law' is a sex who performs mentonous wor s, auc u o enng 

more a to men of scJenee an ~ a f :M · · d s ere the other possessed of female sex is only 
distinct jurisprudence pn a distinct philosophy 0.ts thaE: • ~m 8 ~ ad~~ed with valuable cloth and ornaments. A ' 
"As-to altsolute·right of 'women, ~e Sabha subDll 1 ;~o~ein authorised to. perform meritorioUll works u · 
. A woman.can.ha.ve no a.bsolute nght to a phropDertyb~ess, ·, ff ring pgindas etc -is entitled to inherit the property 
I• is stridban. _Jimutavahans, the author of t e aya ag_a, o e ' • _ 
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of hill paren'$8 and a daughter is' not so, theref~re she .is · 1'hese items. refer to Succession a?d Devol~tion. So, the 
only given to othm (Ill marriage). (See Yaska s N:Irukta leg'ISluture IS con1petent, ta modify the eXls~mg law 
edited by, llr, 1,uJ;sb.rmm ~warup published by the Uni·, ~uc~csswu iu H.i~du . .Law proyided such·· amen~oents cl! 

· vers1ty lit tile l:'unjub1 at p. 62). , : . . • not m ,any_ m~nner ~~uch reltglou~ matters .. ~t is ·no doubt 
· , In Sat.tputha. Brahmnna ,(IV, 4, 2, )3), re~ere~ce may. '.true tliut. In the 1113<~ Act there IS. no. provision· aualogous 
· , also be' mnde to the f?Jlowmg p~ssage, · the English 1·en· ~.those Ill .the earlier Acts en~urmg, gua!a.ntee of non. 

dering by Malt: Muller ,m Vol. .XXV I of the Sacred Books lflkr!erence,. but ~s . the author1ty t.o leg1slate is not at 
of the Ea,;t tieries, at pp. 366-367:..:.. ·all g1ven, the absence of the guarantee clause cannc~t vest 

':13. He· (the Adhvarya) then ruix~s it with residue (of I jurisdictio~ ~·~ere the~·e i~ none .. Fur~her, tb,~ memorable 
!Jh~e), which is -Jd(. it: the l~a1:aknram sp~on. Now·, other·. , w01:ds usea Ill the: lJuet~tl s .Proclamati?n are still referred 
libation he, ~ompletes by Ullxmg, but th1s qne he deter· ~o as .bemg th~ Charter of freedom 1n religiou~ · matten 
mines; for ghee is a th?Jlderbolt, unil by that ~underbol~, .m ~dia;. . . · .. 

, the ghee; the gods smote the wives and ~nmnnned them, l1me mopp~rtune:- .. , · , · .· • 
and thJJS smitten and . unmann.ed t)ley ne1t}ler. owned any . In the .. optmo.u. of_ the Hi.n~u I~aw .Commjttee "This is 
self nor did they own any her1tnge. And m hke manner not the nme for controversuu legislatiOn" (P. 17). Apart 
does ~e 11011• by nio.t.thunderliolt, th~ ghee,. ,smite the i~om tht~ sit~ation cr~ated by th~·World War,.t~e suspeu. 
wives and unman them; and ~us sm1tten and unlll:anne~: Sion of the Coust1tut1on m most of ~he Provinces .and the 
they neither own !IllY self nor do they own any he.ritage. · great econcmic distress which is pr(;lvailing .ut the major 

(Jne of the .grounds for this dmstic change is given as part. o£ the country, make ,it impossible :for the public to 
the high stn tus of some of the wom~n of the pres~nt da,v: , cc-Ilstder ·the proposal!! contai11ed in the Bill in ·a mtinner 
But iq ancient dnys, too, tllere were .learn.ed IndieS .sucli · ((onsistent with the magnitude and' importance of the 
as Gargi, Maitreyi; etc. ·B'ut the' laws of inherita~.ce was. ·questions raised.'. 1'hat• this is a pieQe of highly contro. 
all :the same. ~'be law' is made- in ,a~oordan~e <w~th .the versial legislation is apparent from the .nature of the· oppo. 
needs of.. the mnjority aild not of_ a miCroscopic lll:11\10rlty. sition raised in. the .opinions set, though there had been 

1 ·Widows an~' ~h1ughters being inheriters accordmg to no propel' or sufficient. pub}icu£ion.. This is .a matter which 
Md. ·Law, the widows and daughters of departed . rela· should not be tuhn up before the end of the War. 
tions (co-sharers) Rre ·often found to bfl .married ~y · thP . Again why shoulr! •lihe law .of the majority be replaced 
surviving member, so that no outsider can. come tn and . bY, th~ lnw of the rninority? It shoujd also be uoted that 
·creat~ compJic!ltions. But this is not permitted by Hincln th9se c!ns:;~s of Mus~almans among ~·hom inheritance was 
Law. . . . . . , · . · 1 . . so bng ~oiug r~gulated by th~· Hindu Law are now gradu-

To avOid too many shares-mdows, daughters, etc., the. allJ- commg unde~ t,he Koramc law, while; the 'inheritance 
dying'.Md. owner is often to ,ha\'fl rec~urse t.o Wi!ld or a umong the ·~ntire H'mdu community .is now being made to 
deed of gift from the sharers. , The e~1l.s wh.lch th~ Mtls. . ~:onform to Koran by seceding from the tenets of. their 
try to .uvo~d (for which ther.e n~e prov1s~ons ~n the1r law), .own s~riptures. ~hus, while ~he Mds. ~~:I'll: integrating, 
11re bemg .. 1nv1ted for the. H1qdus. . . . • . · , the Hmdus ure bemg made to disintegrate .. Why? 

The attitude of the Bill towards unohast1t.y e.nd apos· The reason i~ not fa~; to seek. · It is the reformer hatred 
, tbacfy is ,veryf::nuc\to .~e ~ondem~eg: Utoh;~!~frith~:;r f<•r eNry,t,hrng Hindu and. their bias for everything foreign 

·. e okre or a ;er md.e~ll)l'ft~.d afc r. ~; 't~nce While lli~ (including their1 manners and customs). Some of 'the 
mH~ ·des a wolmd~ul~: ltsqua ~ ·et .t"or dm 's~ol of ~he Judicial western Jurists of great repute (e.u. Dice), highly admire 

Ill us WO\t IJ(e 0 reJeC ue eCI I n ' " th~ H' a· L' I ' 'b t f 
C 'tt thi · t tbe Bill· has given the greatest · m lt ~'Y a~ ". regu ~r science, u som;. o our own 

, .. ommi ee on s ~~~n . . f . t . b . . ff t . men are out to kill 1t. Vi hen ever a change 1s felt neces· 
_mdulge~ tot ~nchas:.\;i by 

1
:ffosmgiz 

0
\b.:t o~m:et~i:; .a snry according to their sweet wpl they swear. 'by 'such 

.1_ved an °£
8 tJim~,08 1

t eb ,cotnh 
1 1

1°n b:V d. to th•t effect o.utchy expressions as 'G(meral treud of opil)ion ·, 'the #me 
JU gment 0 Je vour y e ms an <> • h ' d' d h n B h . th 'd 

1 Apostacy, 'too, i~ a ground 'for being 'fallen' arid should . tf~ n~w ?arr{,t 0j 't .ew~'et. . utth· w ere IS • e e:v£1 ~he 
· b • lw · " d d bar to inheritance-whether before ·1 .re .or· ' 0 rep Y · . a Is . e proportion o e 
. eha ·tys regar !~ r ~a . reformers' number to non-reformersP Only a very small 
m erl nnce or a e 

1 
• • frnction Then whO' !lr they to d' tate'? Is 't ot a case There may be some difference regarding· the interpre- ' . . ' ' e. . ' . IC • . ' I. n' . 

tation of the exact shRres for an unmarried girl to meet of oppre.ssiOn ·.by the rpmo~ty up?ll the ~Q]~rlt! Z • 
her marriage expen~e as noted in t-he Explanation appenil~ Clause 17 ,!n.trodvees a ~evolut~onary ~ovation Ill a 

. ed to the Bill. ~ut how that can be• made a grpunel for. :ather surrepc1t1ous manner to. av01d. d~tect1on,. They ba~e 
extendino that share t.o married girls .also passes our com- iptroduced the same cha1.tge m a· s1milar manner even m 
prehensi~n. ' . ' . . . . · the sacrnmeutu1. marriage of the Hindus; (i) Inter-caste 

Competency of the Legislature:- . · · . lll.!ll'l'ia~e and (ii) Sugotra ot Samailaprava~marriag~ .are 
The Hindu Law of ~uccession is a part .of the Dharma, not valid., 

and is most intimately collUecte'd with religi~n. an.d .religious . , (1~ As to inter-caste 'marriage, the line of their argu· 
·rites and observanees. In the words of the Judu:~1a1 Com- m~nt is us iollows:- · 
mittee in Tagore v. 'l'agore (9, B.L.R. 377, 394),. "Th:c True 1that. tbP Anul'oma marriage is forbidden in Kali· 
Hindu Law of Inheritance is based upon the Hindu reli- juga by some of the Puranas and the invalidity of ~uoh 
gion, and we must be cautious that in adJ?inisteri.ng Hindu mitri,iugP. is ~ccepted in: certain parts ·of India, but ~uch 
Law we do n•Jt, by acting upon _our not10ns' derived. f~om (Anuloma) marriage is valid in some parts, e.g., Bom.bay. 
English Law, inadvertently wound or offe11d the re~lf!IO~S . Therefore bOt~ Anu\vma marriage and Pratiloma mawage 
feelings of those who may be affected hy, our d7c1slons; ehould be regarded .as valid in all parts of· India. (Note that 
or Jay down principles ~t va~i~nce .:wit~ ;the refigtons of Pruti~o:na marriage is '_uot a marriage at all but a lustful 
those whose law we are ndm1mstermg. . . , combmnticu). . ' 

1 

It• was 'not within the competence. oi' ·the Kini dl!ring '\\'hy the S·lstra-abiding provi~ces fo~ming a ' majority 
·the Hindu ~egil}le. to. ame~d th~ .. Vedtc ~a~ 0) ~0 enact . ~~<>u)(l: be m~de to Mlow the example of Sastra-disob~ying 
any ,la~ ,.·bleb nught be' mco~s~sten~ With ~r might eon.- province~ forming a minority and not the -opposite, is uot 
tiict mt~ an~ rule of. law whlcli :was deducible f~:om the clear. Tbe. reformers shoul.d bear in mind that the laws· 
same (f!tde Hindu JUf!Sprudence _by D~; P. N; Sen, P· Sl). bf Manu, 'Gautania, etc .• are meant not for kalijuga onlY 
Under the, Hindu L~w, the .Kmg himself 18 not a)love . but for all Jugas. Therefore', they naturally contain sotr.P. 
Dharma or law, h.ut Is su~or~mate to the sam.e. . matters such as Anu!oma· Il!Brriage, Kshetraja Putra, etc. 

Before the 193;, Con~tltuhon _Act, the ~d.lan LegtsJa. which are mea!l.t for othRr J ugas than, Kali. . '!'he expl~~ 
ture bud mit the at,~thonty to legislate ?n r~bmous ~attars . !:llltions of those matters must .naturally occur in their 
but there was a guarantee for protect1on Ill the different.. . t . · 

1 
Th d t . d' t' th · istence of 

charter .Acts and later on, in India Council Act, 1861. commen aries a ~o. . ~y o t;~o . m ICa e e ex . e men· 
The India~ Legislature,, behtl{ a tiubordjnate, legislature, t~e eu~toms. durmg t~elr own· time .. It should ~s. Anu' 

ean, under the 1935 Act,. legislate only in respect of l'lub- j;ioned. Ill t~IS connectiO~ that even In other Jug having 
jects specifir.ally mentioned in ' the legislative lists in. th~ . lama mur:rulge was valift, :when performed after . 
Sevr.uth Schedule of the Act. None of the· items in the taken & w1fe .of the persons own. caste. . . • 
'three lelli~lative lists refer to religious matters .. The only · (2) .As to S8gotra 'or- Samana-pravara mal'l'1age;~. 
;,.ems which may be referred to in connection with the Such a· mnrriage ·,is a. . misnomer. 'Bharytttwti!!IB'OIJ. llll 
present Bill are No. 7 o~ List m_ and ~o. 21 of List :E[· • ,syaf (Mitahhara), The issue born of such marria-ge ~ 
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regarded as Chaudo.las and are 'ineligible for· inheritance · · : 
Kutyuyana says:- · · • question oi guarantee does not arise u~ all. Hence it has 

Akarmorha autascharivasagotrad yastu ia!late he~~ taken away· 
l)ravraJya vamascha.riva na. r1kthama toahu. charbati. of th~a~aa\s6 he added ~bat ~be me~orable l'roclnmation 

...... Issue b6J;U of marriage performed in violation of due Ro ul g c ous Queen ~letona, conbrnll'd by subscquon~ 
order (viz. irregular·Anuloma and ·Pratiloma) and of H/dusan~o~n~em~nts, IS,looked upo~ b! the San_atanis' 
Sugotra mamage and one. has reverted to th !if f th P ( plte of modern opportunist mterpretntloll» <o 
Gr~hi from the 'life of a recluse:.-are not elig~le ~0~ in~ L'eb contrary) ~s the lllugna Charta. of their Ueligiou;; 
h 't F d t 'I d di · · 1 erty. en ance. .or a e a1 e scuss1on 6f .th1s point . please In this r·onn r th s bh b ·•- b · all 
eee our :no~e on this point in ~he l'lpinion given on the Bill that whether th~:0D: 0 a 

1 
a su ml"'l most emp at.ic 1 

llllatmg to Hind~ marriage. With regard to provisions in lln· earth howeve erlesll!u:hronuln dcehor no gunranteeto, l~o p01rflt•r 
Cl 18 £ th d B'll th s bh • ·a h r g " " nve any power mte ere uuse o e propose 1 e a a cons1 era t at with the reliaions and rei' · · ( 1 · h b d 

_!I· wife shoi11d be' divested of the property inherited from Revelation ° lglous rl es w uc Dr!) asc l>U 

, ier husband i~ .she giles. as~ray. She is rendered unfit to In the light of the above f~cts and arguments it will bo 
~~llder t~e spmtu.al; obhgatlons of h~r ~usband and th~s sufficiently clear that the Bill is subversive of Hindu 
unfit to. mher1t li.is property. In this v1ew the Sabhe. IS culture and will be ruinous to Hindu society and should 

·. suppoHed by the author of .~he Dayabhaga. therefort> be thrown out . 
Clause 20 is directly against the Shastras. See Manu' In conclusion, i~ prot~sting against this Bill the Snbha 

IX '20~: ·We do not pose t9 be more ' wise and kind· is n?t. to be understood to approve in any way nll tho 
henrt~d lt)lan our an.:ient sages. . . . provts1ons of the Act of 1937. It has serious objections 

It is pertinent to investigate how far interference contem· and the · Sabha suggests that immediate steps should be 
·· plated under the proposed HindU Inheritance and marriage taken for all'\ending the objectionnble provisions contAin~d 

laws, are within the competence of· the present l!iw· · . therein. 
making ~owers enacted under the Constitution' Act of • 
1935. A mere look at ,the new inheritors proposed to be · . Senior Government Pleader, C!tlcutta. 
made heirs· under the Hindu Law, will convince ·all fair· The responsiqility of the Bengal Government in this 
minde<l. and unbiased persons that the doctrine of pinda. matt~r seems to be greater than that of any othct Provin
or spiritual benefit has. been tqrown to the winds. It h~s nial ·Government. The proposed Bill does not apply to 
been assumed that the•right of inheribance is only a secular the properties which would be to.ke'n by the right of sur· 
conc(lrn of the Hindus. It ·is certainly highly improper vivorship ·under the Mitakshara Law. So far as the Daya· 
either for tlre Committee or for the Hon'ble• the Law bhag Law is concerned. it governs most of the Hindu popu·' 
Member tb airily and summarily brush aside' tbe spiritu~l ~ation in Bengal. The· right of survivorship has uo place 
side of law affe~ting so mal).y milliops of Hindus. - tn the Dayabhag -Law. · The 'result is that where as in 

Certainly, the Const~tutiori Act. empowers l~gis.l~tion l.he other provinces ancestral properties will be kept in 
regarding .inheritun1.1e and' marriag~, b.ut to .r:eJudi~Ially the family by virtue of the righ~ of survivorship, in Bengal 

1
· effcd by disingeuuous eir\)umvens1on, the_ reli~1ous r1ghts all propert.ies will devolve. Iinder the law of intestate sue· 
of J1i.

11
du · Smdha und ~aorament of ,a mawage and ,t~us 1to ·cession as proposed·. I may furt.her point out that although 

reduce Hindu religion to' individual personal affair, 1s not the Central Act will not ~.pply to the agricultural land it 
. within the comp•·tence ·of the legislnt~re constituted ~s .it 'Yill: be very inconvenient to have different laws of intestate 
'is leaving open the question' whether 1t can ever be w1thm successjpn-one 11pplying to all properties except agricul· 
the com 1ietenc~ of any secular body .to legislate about, ttiralland only. If the Central Act is passed, I cna well 
spiritual life of anx association. . . · foresee that the Provincial Legislatures will have no other 

. · · alternative than to adopt the same law of succession to 
. No Ju~iciary worth the name ~n question the pro,Pn~ty the agricultural lands also. 

of the observations of the Earl. of.., :S:alsbury regardil~g I do not .nropose to go into the History of the law of 
··articles of faith· made and endorsed· in' his judgment Ill successi9n or· to the constitution of'the Hindu Society in 
(1904) A.C. 515. We gratefull:y acknowledge 'that .right~y early days. .I shnll take the society as it stnnds now 
does Kumarswami J. remind u! of those 9bservat10ns. m and- consider the effect of the proposed legislation upon 
53 Mad, 737. Apart from principles laid d?wn by t~e the Hindus of Bengal of the present day from the Social 
Noble Earl there are other. obvious facts( By Sec. '85 and Economical point <Ji view. • · · 

·'of the 'cha;ter of 1833, .. the Goverpor-G;.eneral ~ · ?.ouncii 1. Economical point:_;· , 
was enjoined to -protect ''By la'Ys. an~ ~egul~t!Ons .. th~ It is not desirable to have overfragmentation of the 
native~ from insult and outrage m their persons, religion~ property ·11s the \\fealth would in th'at case lose its potential 
or· opi~ions: This law remained .in force till 18~0: The, vulue. It i@ well known that the people of Bengal are 
power given by the Consti~ution Act of 1861 req~~;~rmg the generally poor. If by legislation new heirs as mentioned 
previous sanctiOn of the G~vernor-Gene~a.l.to t~e ln~roduc·, , in section 5, class 1 (1) as amended by the committee 
tion of laws affecting religious an_d religious ntes lfl; face are intro~uced, the resul~ inevitably would be that small 
of the existence of the said Sect10n 85, was · obVl?Us~y properties left by an intestate woul'd be divided in such 
,made for ·.t.he reswnsibili~y of the Goyernor·~~neral laid a way as it will not appreciably benefit any of them. · 
on 'h\m by the. said 85th sec~on. · This ~r?v1s~~nd.ol prr , There is a parallel law amongst the Muslim~ but the risk 
vious sanction continued in the law of British .w 111 up 0 of ovedn1gmenta.tion amongs~ the Muslims is counteracted 

I . the repeal of all• previ~us . constitution A.ct ~y the Act ~ by their marri,age laws and by the present Wakf act. More· . 
1935. ''Religions and religious. rite.s" which are muc over, having regard to the preseqt society th~re is a very 
familiar 'subfects :(rom ·1861 are not 1n; .the lists of t~e Act great trisk of some of the heirs, specially the daughters 
of 1935 although the subject of Ma~1ag~ and Inheritance selling. away to strangers their rights which they now g~t 
are there. The natursl interpretation will be t~at the absolutely. 1 further think that this legislation will have 
Legislatures are empowered _to legislat~ on· M~rr~ag~ _un!i the effect of increasing litigation a)llongs~ the heirs. Aa. 

·.Inheritance 'without p~ejudicially affectmg the religions for instance if the intestate leaves a ~ra~ng concern, the 
and religious rites'· involved ~ ~hem ... Thus, they m_ay be introduction. of a l~ge number. of he1;s m place of.. tha 
competent to interfere with V1vil mamage an4 Inhentance ~ons would most hkely ..result m closmg of ~e busm~sa 
regulated by Indian Succession Act bu~· not Witli, sacramen- or bam~ering it and consequently legal .proceedings for 1ts . 
tal marriage and Hindu J.aw of Inhentance., dissolution . 
. · b · S 801' of the Act of 1935 the ''fhere is· a strong feeling amongst the Hindu people of 
It 18t true£ that Y f ec.Shastras and' Koran has bean · Bengal that their homestead (Bastubhita.) must .oot pass 

guaran e~ o I r_espect or d e not IUJl.OUnt to giving any • into th(• hands of the strangers. E~e!l u Ul'3 Hindu· 
~ak?~ away. , !u: t~i\ <1 s Shastric and Kor~ic matters. ·society stands in the present days, /the women are mt>~~tly 
positlv~ .P.owe~ .egiS e. e on. . , , . l,llleducated or hall-educated· and they are, led by u:. 
Th_e postt~OillS this:-, 1 d to 1 . d ·M, of their husbands and or their husband's relations 

B f · 1985. th 1 • 1 tures were empowere eg~s· 8 Vl.... fa il f h • . e ore e egiS a . b t th are.n.tee for who ar;~ regarded 88 strangers to the m y o t e mt;ea. 
late on rfilligioD,s and religious ntes u e gu er Now tate Owing to the facilities of communication, the gitll 

. protection was retained by the .P~ra.mount po:;, ie 'slllte are 'often married in distant parts of. the country lllld iii 
· that the legislatures are no .longer empowe~ed f :rotee- will be difficult ·fur them either to enjoy or manage the 

o_n r~ligions and religious ntes ~he guar:fi ee ;orin other share of the homestee.d as also the other immovable~ 
tion 1s taken away perho.ps as bemg.::':fte ~ous. hief the pertiea. The result in mod C8UR WI'U btl that they .ntl 
words,' .now tbat.. t~e~o · 1, tlO posst 1 Y o miSe . • , 
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. elled or advised to 'sell their interes.~ either to their . R~solut1or.._' No. ~ . ...,..This meeting ·resolves th'~t. as in. its 
behcompl t' • . t strangers All these will ultimately COilS!der~d VIew neither the Government of India nor _any 
ot er re a 1ons ot o · · f th p · · 1 G t d h d to th · ea ·e of litigation. o e rovmcm . ovemmen s. oes possess or as at any . 
te~. Social~-=cr • . . . · time po.ss.essed .any '-right to legislate upon. matters of pri. 

h d 1 · laii n if an intestate leaves va.te laws of the Hmdus, the present· policy of the Gov. 
(u} Un~er t e PJopose ~g~s 

0
°d a daughter's son the ernmcnt of. India codifying the Hindu Law through 't!,te 

' ~ widow ~( a f:re ~~ase~ :~~ :state absolutely and the agency of the Central Legislature specially' lllider its pre~ 
former ta e~ t ,e f 0 et~ position which ·I think is sent form afid Constitution most repreHensible and its . 
daught~~·s slon·,.bgle 9 hno. g;gaard to the feelings of the contem platr-d action. tpereon ultra vires: , 
slmost mto era e, avmg . , ·. . ·• . . , 
Hindu Public. -So also ,is th(3 case;"?th sons daughter. . .Reso.lutwn .No:, 2.-Thts meetmg. , fu~her resolves (a) 
In my opinion daughter s son or son s daughter s~ould that With preJUdice to the contents -of the first resolution 
have at least beeh given the·same position ~li the Widow . the action of the' Government of India in constituting the' 
of a predeceased .son. My view ·~s. th~t ha~g regard to ·Hindu L~w Contmit.tee for the pr!lparation · and drafting 
the fact that most of the women b.emg tlltt~rate lind of the Hmdu Code.ts fully unwarranted and Jnjustifiable; 
having no experience of business affairs-they s~ould uob ·and' (b) that th~ Hindu Intestate .succession Bill and the 
be given anything more than life estate, as . und,e~ · the· Hind~ Mnt·riage B!l! c~ntain: so many provisions quite 
present Hindu Law. . · . .opposite to the spirit and letter of the Dhannashastras 
· (b) In Section 5 clause 1(1) the words "par~nts . if and detrimental to the Hi~du cultl)re and civilization that 
dependent on the intestate" wbuld llrea~e uncertam~y an~. Governl)lent should bfl asked to withdraw bntli of the~e 
leal! to litigation, I would rat!Ier oout ~he words if Bills and abandon any further attempt of legislating upon 
dependent on the intestate' . · , a9-y suhject!of the\Hindu Law, · · .. 

(c) The funeral and Sracjh ceremomes .are regarded as • · 
essential for the benefit of the soul of ·the mtestate. Under Protest agaimt the Bill · . 
the law as it stNil!s the sons or the widow or the daughter • ,The following identical' protest bas been s1gned by four 
as the 'case may be become the sole owners and ·they bear . hundred aQ.d thirty three ·persons. belon~ing to Mysore, 
the cost of' such ceremonies. Under the Dayabhag Law State:- · " · ' 
one who offers Pinda or obl11tion gets the property. There· ·We, the undersigned pray, to .the ·central Governmeni , 
for11 if there be a number of heirs as contemplated: in, that they should riot interfere in any manner in our reli-, 
Section 5 clause 1(1) they should be. made proportionate~:; gious and social life. The Hiridu Law Committee which 
liable for expenses of thetre ce'remomes although they will has been constituted for codifying· Hindu Law be' abolish·. 
have to .be• ·performed by son, widow1 daughter and ed and. the Hindu Qode Part I (Intestate Succession) Bill; 
daughter's soQ.s one after another in .accordance with the ~nd the .Hindu Code, Part IT (Marriage) Bill, be ,wlthdr!!•~vn, 
order laid down in Sradhatuttwa. , 

'(d) ln Benga( amongst the Hindus t~e. daughter's .•ons 
rank ·very high both fro!ll blood and religtous con;nectJons. 
Under the proposed legislati~n the' parents and .the widow 
of a predeceased son can;not perform the Sradh of the 
intestate in the presence of• the daughter's son. . As 1ar 
as my experience .goes it is inconceivable 

1 

amongst the 
Hindus of Bengal to think of a daughter's son performing 
the. Sr;dh and the. i!Jheritance goirlg 'to other people. 

No. 18;...Hy~erabad . 
All-India Women's Qonference, 'Hyderabad 
-· . , .. •BrallJ)h • . , 

. Hyderabad. Branch All-India' Women's Conference 
expresses dissatisfaction intended . postpo1,1ement Hindu 
Marriage Bill also strongly ,supports Intestate Succession 
Bill urges Legislative Members. kindly expedite , it1 
passage. · 

.---',' 
. (e) In almost s.ll well-to-do families in. Bengal there is. 

a family Thakur. and ·the Seba. Puja of the deity are 
m,aintained by the members of the family out of its pro· 
perty. If ~l)e intestate, be the head of the .family and h(s. , No~ i9-Morvi (Kathiawar) 
property is divided in the manner proposed the Chances • 1 , , · 

are tl!a~ the daughters married in different family in dist-, Presidentj Sanatan.Vaidic Dharma Sabha; 
ant parts of'the country ovill not care to maintain the Seba' . · Morvi (Kathiayvar) 
Puja of the family 'Thakur and ·the. whole burden of the I have· the hopour to enclose herewith resolutiori passed 
Seba Puja 'Will fall "On the s'on thougp his share in ·the at the meeting of the Orthodox Sanatani Hindus on. the 
property will be re~uced by the· corresponding share of the , 15th Instant.. · · , , · 
daughter. ' · • · .· This mee\ing of orthodox Sanatani HindJs emphatically 

(f) Stridlta~ property . ..:..So far .as· the property' in,herited, denies Government's ricrht to interfere with timehonoured 
by a femal~ from her husband or her husband's f~the~ is,. religious principles and protests in strongest terms proposed 
concerned. tt shall. devolve upon th~ husband's heirS .lllld Bills regarding inheritance rights and Civil marriage. 
not on her own herrs, though she will have.,a'bsolute r1gbb ' · · . . . 
in the property during her life. The result· will be that --- • 
she will be tempted to sell her share inherited froo,;n her Vyavasthapak; Ambike Kirtanashram, Morvi 
husband or her.j1Usband's father during ller life t1me. . Principal; Ravajiraj Patashala, Morvi • · 
That contingency could be avoided if she had 'been given , Earnestly' prt1y GovP.rnment not interfere time hmtopr-
only B life estate in· such property. In case of other Stri- eO. religious pril~ciples since!ely Abolition Rao Committee 
dhan property the position. of· d~ughter's son or of son's and its Bills. • . . , · 
son in ca~e a son or a daughter is alive is that. ~he former 
gets nothing. In my opinion there is no logio ~hy a pre· 
deceased son'~ son 6r predeceased daughter's son should 
l!tlt not)ling when· either 11 son or a daughter is alive. . 

I have consiilered some of the aspects of the Bill as 
stated 'above and I· think that the :Sill as framed should 
be ilropped for the preser.t, and in any Ca$e drastic amend- · 
ments in the provisions of the Bill should be ,made if_ it is 
proposed to proceed with _the contemplaeed legislati()n. 

. / . INDIAN STA~S • ' • 
No. 17~Mysore · .. · · 

The Chairman, Third Annual .Conference of the 
Mysore State Varnasliram Swarajya. San_gh1• 
My~ore. · '· · 

. I beg to forward you ·the 'cdpies of two res'olutioiu" passed 
in the- third ~ual conference of the Mysore Statie 'Varn· 
ashram Swarajya Sangh, held at' Mysore ()n 8rd June 1944, 
at 6 P.K, . ' 

" Gll'D-L118 LAD-14·1044.--400: 

I 

· No. 20-Kashm.ir 
Resolution passed in. a public meeting in· 

Anantnag .(Kashmir) on 25th May 1944 by . 
Sana tan Dharmi Hindus. under the President" . 
ship oL Pa~dit Janki~ath Ji;.Dassi; B.A;,. 
LL.B., .. }?resident, Dhara~A 1 Sangh . Branch 
Anantnag, Kashmir : . . . 

. Resolved that the Rao1Conlmittee's action .in. making 
modifications and alterations.against the spirit of,Dharam·, 
'!hastra in the Hindu Law regarding:' inherit~WCe an~, 
marriage is practically a strokQ. to Hindu religion an~. this 
,S!lllgh appeals the Government of lndia ~hat the rehg1~~s · 
susceptibilities may be /respected and. any interference. m ' 
Hindu Law against the spirit of Dharamshast.ra may be 
disallowed.: · 

.\. 
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~ ' No. I 2~.---TBE uiuTE~ PROV~NCES. standing to the Ladies of ]ndia. ' At an appropriate lime 
: • · . ' · · , · · · .some selfish people succeeded in getting this unjust; law 

Government,· Unite_9. Provinces. passed after impressing the newly formed British Govcn1· 
In contin~ation of this 'Government's letter No.i73jVI1- ment in In_dia tpat a~cord!ng to Hindu religion daughter$ 

834-1942 dated June 7 194'1, I am• directed· t~ fonva1'U have no r1ghts to. mherlt parental property, Selfish 
further· 

1
opi:Q.ions recei~ed from non-officiaL bodies and, . people of th~. ~arne type, now, w~en a. few justice lovillt: 

individuals ou the •above Bill. · · ar.d truly rehg;ous men are busy to d<m~e ways 1111d mcou:1 
' • • • • · ' 1 • • • . . • • to erndieate this injustice from Hintlu, Law al'e put tin~( 

• • AKBP,R IIUS,AL~, Svcrelaty, forward nmny ·ob~tacles in their i"avs Iu the•e obstru•·· 
--' -, • 

1 
' . tionists;al'e im·hided so oalled Pandlts' ~·ho 11ev~r hestlat•• 

P.indit :Madan ]\[oh~ll ?\! aia~;i vr.; President, Sa~atan .. to i!o.lugh.hanuedness and injustices Of uninuu;imible typ11 
· · . Dharma Mahasahha, .Benarest in the name of religion, hut it pains us to think that even 

.Aryut,nn:aj originated by Swami' Dayanand ,a great Ri>!Ji, 
. • Whh reference to the notlificatio~. published i.t1 the U .. P. apostle of· truth;' and axe for injustice-is new bus-; in 

· Gr.zette' inviting tlie opinion of the Hin?ujmblie on. the putting· obstacles in the pas~ing of this bill. We learn 
two bills which attempt to c9dify and amend the lllz:du that _U., P. Mya Pritiitidhi Sabha has sent rc.;olut!on~ 

· Law of inteJltate suecessicm· and -of .marria:?es, pcndmg against the bill,· after getting them tactfully pa~sed by all 
· before' tlie Central Lerri~lature, on behalf of the .All India· the samajes of. :u. P. We are absoll',tely ·contident thut 

Sflllatrm Dliarma .. l\~a:hasabha. I beg- to· ~ubn~t, that. the. had Swami Dayanand 'been livill,ll' today, these f~w ~elli~L 
Central or the Provincial L~gi,Jatures; 'partJeularly as ofiic~ bearers of Arya;<amaj would have nev~r dtU'ed. ·o\·e·n 
they• are constituted at prese1tl, have i1o·rip;h.Uo legisl~t~ to think of it. We as<1ire you that Veda~ giv~ equal rir:hts1 

11pou thr. per.sonal laws of the llinClu~. Fu~her.mor~ I to men and women .. There is no doubt, howcv~r that du•• 
subinit thet the changes prqpored in the stlld bills are to inadeq1;ate ~Sanskrit learning,' people in ,th~ past, han 
directly opposed to the behL<st.s ·of. the ll1ndu Dhar:1~(1~ interpreted mariy Wchas in different wa}'~ a:.rl nw:.tJ,,· 
~h~stra and are qetrimeil,tal to thJ best intere;t of tA.e ill a fashion to serve th~ir own pui-pose and cunfilm thei1· 
lim,du religion and culture. I therefor; beg. to .suhlUJ! own ideas. ·That is the renson why different religions of 

. that the two bills shou!U be abandoned and tna 1dcu _or Tndia arc faid to have or~<Jinated from the ,Silme Veda~ . 
. codifying the Hin4,u Law ~hould be given up. "' · · But Sw:mi Dayanand was not a man of that type. lfi.1 
· I re1_1uest you to submit thi., op·inion to thf qpver~m~nt ·learning if!. Sanskrit was very va.'it- und lfecp. Jli, 
of India in the Le!('is!ative Departme)lt, fOl~ the COllSldcra. writing-;, and .in~~rpretations of Vedic :\fant!·a~ are full 
t , of truth,' ju~tioo an:! selflessnes.'>. His bCioks conlttin 
ion of .the Committee. · tea~hin!!s to gh·e equal right.., to son~ and de.u~htt>l'll. At 

many· p!aees, where ~e ha9 quott>d sloke: from :\lanu~mrit,1· 
'OpbJion iii favour of the Bill-: r-mellinl! op partiality. he hM added to theit' word by word 

'rhe· followi~l! opiniOl\ ·fn faYonr. of '1he .Bill hA~ .brrn · meanin~r in order -to make them aesolntely impartial and 
r~~eived from 58 ~<\:rya Hinnn·Jadies of Un:ted l;'re\m~cs · just. In the ann~~ure to this we gi\·e some tiUch cxamp!1~~ 
whMe i1n1e~ are given in the Ann~xnrc. - ·, . ,.taken from his famou~ book " Satyartba Praka.~h ". Thi~ 
·We th~ followinrr .Arva Hiudn Lallie~ :r.re stron~ly 111 ~l10ws the gr~atness and justice JoYing nature cf Sr;ami 

favour of.. tl)e Int;stat; .'Succession Bill' which i~ before Davanand. This also proves tbat witb the ideal tffichinft~ 
the GoY~rnment at pre.se1it for consid~raticn .. We are o(Sruties and ~l'nirities are mingled se!fJshnes:;, partiality 
nry grateful ~ the origin~tor of the resolution. Ran and injustices. We do not soy that authoN of tLe:~e book• 
('(•r;tmitteoe ~nd the U. · P. Go\:e:rnment,. .wpo Jiave starte.~ • v.ere partial and fmjust but later 110me scliiih a tid uuju•t 
the1r. efforts· 't1t1 1 wipe out this utter WJ\lSticoe of lou., people ,distorted t60lie ilol:es for their o'vn benefit. 
L923L{D(~~' . ' • ' ' . (' 177 ) . . . 
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0~ the attached . paper we quote . soroe Richas from. Kapur, cio 2nd Lt. ~· S. Kapur, 4}>ark :Road, Lucknow l 
· .... Vedas and Slokas from :rtfanusmrities with meaning- by' (~5) P~ulmati, House No. 8131 .Narhi, Lucknow; (26) 

well known Rishiell; wlifch. .clearly indicate. that men aud LilavatJ, 4, Park Road, Luclmow ; (27) lnd1~devi Kakar 
women have. absolubily equal rights ... When Vedas ,order· cio L. Narendra Pratap Sahi, 4, Park .Rotul,,l{ucknow .; 
to perfgrm all the.sixteen Sanskars in absolutely the same· (28) :Madhuri Kakkar, cio L. Narendra Pratap Sahi 4 
way for male and ~ema!e, their dissimilarity in rights· Park Roap; Luqknow ;, (29), Shanti Devi SrivMtava, 'ei~. 
cannot be understood. Sanskar for sacl·ed. thread is · Mr: Jagat N'arayan Smastava, 4, Park Road, Luckno\v . 
~neant.for .both sons·, and daughters. This thread repre· · (30) ::Mukund Devi, .Na'rhi, Luclmow ; (31) Nanhi Devi: 

.. ~ents the duties which one (bpy or girl) has t~wards their Narhi, Lucknow ; (32) Jadu Rani, . Narhi, Luoknow.; 
par~nts a.nd teacher. Cl~arJy .when parents expect equal (33') Shanti De¥i, clo 'B. Gorakh Prasad Astbana, ·Nei~ 

_ services.from.sons and daugliters, why they should llave Narh4 Lt$know·; (34) Shushila Asthaua, · '876, Narhi, 
· any objection.to give them equal rights, The truth is that· Luclmow; (35) Jai Devi, cjo Rai Bahadur Pt. Shnmbhn 

inost rif the present followers of Swami Dayanand never Nath, M.B., Benarsi Bagh, Luckn9w; (36) ~atya. BaJa 
pe~orni any Sanskar for their da'(\ghters al~d consider Devi, clo Rai Baliadur Pt.,. Shambhu 'Nath, •. M.B.E.; 

· them others' !Property. Although in . Sanskaxbidhi or, Benarsi Bagh, Luckuow ; J37) Raj Dulltri, <!'lo' Rai 
- Satyartha Prakash there is no mention of Kanyadan, the .Bahadur Pt. Shambhu Nath, M.B.E·., Beual'lli Bagh, 
· followers of these boo~s give the.ir daughter~ il1 marria$e Lu(jknow ; (38) Vidya Y:ati, 753, .New Narl,li, Lucknow; 

as if they have given· some •property in charity and tli.eu (39) Padma Misra, e\o A .. N. Misra, Esqr., 4; Park Road, 
they break ,off all relations with them .. · 'rhis•is the- L'u.cknow; (40) Prabhvati Singh, .clo C. P. Singh; Esqr., 
tragedy, which is responsible for this·part,il!l treatment 4, .Park. Road, Lucknow; (41) Krishna·Vati Singh, c:o 
of pa~ents with thejr daughters and that. is the reason C. P. Singh, Esqr., 4, Park ·Road, Lucknow; ~42) Kamla 
why Aryasamaj is unwilling to give equal rights to their. t:haturvedi, wife of Hari Shanker Chaturvedi, , . .Civil 
daughters as to., their sons and oppose aq the efforts of ,Judge;' Lucknow; (43) Mrs: Hira Devi Verma, wife o£' 
othernvho do sd. · ·._ ' B. B.S. Verl,lia, Esq., I.P., S.P., Barabanki ; (4t) Dhafam• 

'In 'the end we "'ould add that before' passing the resol~~ vati 'Verma, wHe of 2nd Lt. Dr. t. M. S. Verrucr, I.A.M.O., 
tion ·against this bill the :male members of Al'ya Sarna§ Lucknow ; (45) K. S. Saxena; ilea~ Mist~<iss, Govt. Girls' 

. }~ave not taken tile opinion p! their women .folk. (wife, High School, l}ulaudshahr ; (46) :Mohini Verma, ,cj!> 
mother, sifter and daughters). Thus their resolution can., B~ B .. S. Verma; .Esqr., I.P .,· S.P ., Barabariki ; 
not be saiti to represent all the Ar)Ja comntU4lity but it is, (47) Sarojini V:erma, clo B.' B. S. Verma, Esqr:, I.P,. 
in .fact, an expression of a few selfish male members who. S.P., Barabanki ; (48) Prabhavati Bhatanag!lr, clo R. 1:1-. 

happen to hold high .offices in Aryasamaj au1l who by. tact . Kailash Chandra • Bhatanagar, Secretary, ,Legislative 
got this resolution·passed to fulfil their 0,vn seJti~h motives. . .Assembly, Auandniketan, . La touche Hoad, Luckno}V : 
Mya.~amaj eouSi~ers' a wife as half body of male memb,er N9) Urmila Bhatanagar, cjo R. S. Kailash Chandra 
and there. is. no reaso~ why their opinion ~hcnlld be ~0 B~atanagar, SecretarY,, , Legislative, .A.s.se~bly, Anand· 
neglected. · , mketan, La touche .Road, .Luclmow ; (50) Sudl!a Bhata· 

w h . I · a· "' . • nagar, cio R. S. Kailash Chandra, Bhatanagar, ·Secretary;-
. . ~ ope you wquld nn, ly .spare no eu.ort~ to_,pass, tliis ' ·Legislative' ,Assembly; Anandniketan, Latouche Road, 
.billmto law as early. as posSible a~~ would not pay ap.y · Lucl;now'; (51) Intlu · Bhatanagar, c!o R., s. Kailash 
~e:d .to the contradil)~ory resoluttons passed , by Arya Chandra Bhatana"'ar Secr~tary Legislative .Assemblv; 
· amaJ. ' ' ~·uindniketan, L~toriche Roaq,' Luclmow ; (52) Padn";a 

'· ~ .Rilshtogi, cio R,, S. Rashtogi, Esqr:, Superintende11.t, Jails, 
, · ·. Annexure. . Allahabad ; .(53) Su.bhadra Devi, eio Lakshmi , Cha11d 

(1) Vishnu Kumari Sinha, wife of B~ Jia La}. Pre.,i- -A~raval, • Narhi, Lucknow ; (54)' Miss· S. Soorma, 
·d~nt, Aryasamaj, Narlli, Lucknow ; (~) D\lrg~ Devi, 1\Iauager_ess;' Vidya Mandi.:r Girls' College,' .Lucknow ; 
.~1£e .of ~· Raghunath Sahai, Vice President, :A.ryasamaj, (55) Mrs. L .. Soorma, :wiugfield Par!\; Lucknow ; 
!Narh1; (3) Gayal!i Verma (Sahi'tya Uadhyama) (56) Miss B. Soorma, Wingfield :{lark; Luckuow ; (57( 
d~ug);ter•in-la":, ~· Ram ChanQ.ra, former I;'resident of Miss P.' Soorma, M.A., Wingfield Park; Luckuow·; and . 
::\arh1 Arya 'i:la!J!aJ and now a member ; (4) Sushila Devi (58) Miss. 0. Soorma, Wingfield· Park, Lucknow. · ' 
'(Sanataka), daughter-in-law ·of B. Ganesh ·Pd.' fo1:mer 
Vice-President ~nd~ no~ treasurer, Narhi At~a<:a:~naj ; . _ , ;Res9lutions against the Bill. ·I . 

-.(5) Sarala Dey1, w1fe of. B.· Sha,nti Na.raya.~, pep\ltY ·.The. following''"identical' _res~lutions were Unanimously 
Inspe~tor. of. School-!llembet,· AryasamaJ, 1\arhl, aml , passed at 193 meetings of the Hindu residents ..of different 
.(]augliter-1~-law o~ B. G;nellh Prasad (ns ab?ve) ; pluces in the United Pri>viuces, the names oi· which are· 
(6) Ma'norama, w1fe of B ... aya Chandra, AS»tt, Engmeer, given in the Annexure. · ' 
~) 1s~!ba:t~:m~erT 0~ Aryt:aBmajM; Narfub·, L~~kinohw; This meeting resolv~.s that· as 

1

in its considered view 
1 

• •• • • • C1v • • anmo an •• at ra, neither tho "ovt f I d'1 f th P · 1'"l Auditor, Co-operative Societies, Lucknow . (S) Krisln1a "',.. . o n a nor any. o e rovinc Q 

Kumari, Seth Ramjas Road-.Mahabir Bha~au Luclmo'w , ~ovfs. does .possess or has at any ti~e pqssessed any . 
t(9) Ratan ,Kumari Misra. &nghai Sin h Glrls' School' ~Igbt to ·legislate upon ~atters of pmate laws o~ tlt~ _. 
Narhi, Lucknow ; (10) Sh am' Suuda~ Dev' .. ' H~du;s, the. pz:eseut poh~y of the Govt.- of India o" 
Vidya 1\fandir Girls' Coll;e Luch-now . (ll.\ ·J~~18' codi~ymg limdu. Law through the agency of the Centr~l 
Devi Sahu, c:o Shiva Pras;d• Sah Ov~rseer N ;~ID; Le~IS!~~ure sp.ec~ally1 un~er its present form and consti
(12) Krishnfl Sahu Seth Ramjas Rdad Na h' L 1•

8 11 : tut10n 1s .most r;prehenSib!e and its contempl~tted action 
(13) Gulabrani c,·o' Chho'~ L 1 J' B h' ~ r I,. uBc ,nhow ' thereon. ultra Vl~es, . 
. . , w a 1, a a.,.urgnnJ, ra ma. · 11 m.vas, G;and . T~nk Road, AllahabaQ. ; !14) Shanti _ Resolu.tion No. il·' - I' · 
Sm~ VIdu~~· Wife of B. Gyanendra Mohan Sinha, . T~i.s- meeting further resolves (a) .that without pre· 
Aisi~ant,..C:Iv!l ~ecretar1at, Lueknow, daughter.in-!aw of J1~d!ee to the. contents of the first rellolution tile action 
B._ J1a ~al, Pre~ilfent\ Arya Samaj, Nvhi, Li:Iclmow ; ' of the. Govt. of India ,in constituthl.p: the ... Ui.udu' Law 
(l<J) ~lithles~ Kumar1 Asthana, eio B. lllalladeo Prasad Committee for the preparation and draftin" of the Hindu 
~sthana, Soc1ety ~ar~ Area, Narhi, Lucknow; (16) Code ~ fully unwarranted aud unjustifi;ble. (b) 'rh~;t 
Chandra Kala Dev1, c:? Pt. Shanti . Swarup Shw.tri, the ~Illdu _tntestate Succession Bil~ \md the Hinil.u 
Snatak! Gu.rukul ~angr~ ; (17) Shushii.a Arya ·(Bachelor, !.Iarrmge .~Ill contain so many pr\YV..isions quite oppo.;,ifll 
~ ~Iu~Ic), cio Pt. Shanh. S~arup .Sh~r1, Snatak, Gurukul• .to the spmt and letter of the Dharmasha.~tra and detri
L~1;. (18) Kayayvat1, C10 Ra.1 Va1d Shri Baman Das mental t&-1;)le Hindu cu).ture and civi\$atiou, that Govt.. 
K~1 RaJ, 

1

140, Har1son Road, Calcutta ; (1~) . Narlilrani , should .be asked to withdraw both of these · hills and 
·' SnaR c K_:· H.. Khanna, Esq. ;, (20~ Saw1trl Khanna, ~bandon any ~urther attempt. of legislating upon itny :;ull-
~oha · · anna .. Esq. ; (21) S1ta Kha!llla, eio S. R. ·Ject of the Hmdu law. ' 

nna, Esq. ; (22) Shanti Devi Bedi, 'L11dy Deniliit ·, . - ·• ' ' 
~o ~Ir. TI~j~al Singh Bedi, B.A., J;.L.B., ~stt. Manager: . • : . · ~. · . 

s~~~\r~~~~.ll~~ :!~k ;J~l ~~:~:~1 • l·e(·h~)2td ·~~~· p, N
0
arbGar, P. ,0 .. Narora,-Dist. B.ulandshahr .i Ghug~4 

' • ... • - · • rm1 a. . . hughh ; Pachrapur, P, 0; Sandi, · Dist, Hardo1 ; 
f /,' I 
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R~m)lSiganj, P:O. San~, Dist. Hard~i ; Di~i. Gorakhpur ; Bullandshnher; Mo!1an1medpur, P. o·. Dihni, Di~t . 
• Fa!ujapur .i P. 0. Sandi ; Dist. ,Hardoi ; l\Iitimitipur ; Bullnud~hn!Jer ! Dibai, Dib"t, Bulhmdshnher ; Nulndrl·i, 

P: 0, Sandi ; Distt. Hardoi; Kunjariyapur, P. 0. Saudi , P .. 0. D1ba1, D1st. Bullandshnhcr ; Knndora, P. o. Diblli, 
Dist .. Hardoi ; Nawabganj, P. 0. Sandi, Di.\Jt. Hardoi .; D~t. Bullandshnher ; Kutnbpur, P. o. Ditmi, Di,\. 
Nawabganj, P .. 0. SandJ, Dist, Hardoi ; .Mandnri, P. 0. Bu!lnnd~h~he_r ; Shmnshabad, Dist. Farrukhnbnd > Gazi. 
Sand4 Dist.•Hnrdoi; Markara, P. 0. Dasuj, Dist. Gorakh· . pur, .Aunh1)81, P. 0 . .Hnribarpur, Dist. Basti i Dlwbmbnru, 
pur 1 Bilaspur, P. 0. Basuj, Dist, Gora:.k.hpur ; Barh~J. P .. 0. Ha:ll~arpu.r, D~st. Basli ; Surinpur, 1). 0. llhauli, 
Dist. Gorakhpul' ; Gaura,. P. 0. Barhaj, Dist. Gorakhpur ; Dlllt. Bast.J ; PrnJapatlpur, 1'. 0. Ghaughata; m~t. liR'•Ii ; 
Umab, P. 0. Barbaj, Dist, Gorakhpur ; Baradisit, P. Q. Agaethuwa, P. 0. Daudi, Dist. Faizabad ; ~aduuli, Dist, 
Barhaj, Dist. Gorakhpur ; Damira, P, 0. Barhaj, Di~t .. Su!tanpur ; Borapur ; P. 0. N11,wubganj, Di~1.. Uom!a ; 
Gorakhpur ; Parthiyajhil, P. 0. )3arhaj,· Dist. Gm:akhpur ; Dham1~obr~, P. 0. ~lahuli, Dist. Busti ; Dhau111,,1J1·a, P. o. 

• ;Karnailganj, Di.\Jt. ·Gonda ~ 1\Iahleshar,. Dist. illamgarh ; Mahuh, D1st. Baat1 ; Dasbaupu,r, P. o. .llhiu, l.list. 
l!andanpur, P: 0. ·sagri, Dist . .Azamgarh; .AJ.Vpur. P. 0. Faizabad ~ Jainpur, P. 0. Gtarthu, Di~t. Faiznbllll; 
l!uh8Jllllladabad, Dist. .Azamgarh ; Dagoli, P. 0. Balidpur,· Faizabad ; Narayanpur, P. o: 1\Ias~anba, Di~t. Uoud;1 i 
Dist . .Azamgarh ; Goharpur, P. ·0. Khufhat, Dist . .Azatn· Bhatgamb, P. 0. Gorabazaar, Dist. l3asti ; Gaduri, 1•. o. 
garb ; Chaubapur; P. 0. Kburhat, Dist .. Azamgarh ; 1Iir· Urdiapur, Dist. Partapgai'h ; Ayodhyya, Di~t. Fuiznlmd ; 
pur, P. 0. Khurhat, Dis~ . .Azamgarh ; . Knsari, ~ P. · 0. M~rabnlia, P. 0. Harpur, Dist .. Gorakhput• ; l! 11 rpur, 
Khurhat, Dist. Azamgarh ·; .Amari,· P. 0; Khurhat, Dist. D1st. Gorakhpur; Atal'$an, Dist.. Partapgnrlf· Ki11holi, 
.A.Zamgarh ; Kasimpur, p,. 0. Khurl)atf Dist. Azamgarh ; P. 0. Udaigir, Dist. Partapgarh ; Jauldgl;at, P. 0. 
Bai,iapur, P .. 0. Khurhat, Dist. ".Azamgru·h ; Vairatpur, .Ayodhiya, Diiit. Faizabad ; Kapardhika, P. 0. llharou· • 
P. 0. Mau;_ Dist .. .Azamgarh ~ Banora, r:. 0. l\f~u, Di.st. ganj, Dist. Champaran ; Jamnapur, P. 0. Chuitpnr, Di>l, 
.Azamgarh ; Hasanpur,. Dist. Mora.dabad ; Ram, P. 0, Chhaprasan; .Manipur, P, 0. Bathuabaznur. Di,i. 
Mau Pist. Azamgarh ; .Atad, Dist. BaJ}da ; Gaziabad, Chhaprasnu ; Nadn, P. 0. Bharonganj, Di~t. Champnran ; 
Pisi !l{eerut ; Bareilly ; )IeeJ;ut '; KuPapacldil'ipab, ·p; 0. Akhbalpur, P. 0. Sandi, Dist. l,lardoi ; Kasganj, Di.,~ . 

. Nagar "ba1.aar, Di~tt. Basti.; Raghu,virpur, Dist . .Aiigarh; Etah; ··Rambiloni,, P. 0. Kaser, Di~t. Bullum6hnhN'; 
-Piruth· P. 0, Amila, 'Dist. Aza,mgarh; Rampur .Sorthd, tlasainpura, P. 0. Pandrawal, 'Dist. Bullundshaher; 
. P, 0. AliD,~a, Dist. !.gamga,rh, Bhat~ali, Djst . .d.zamgar!l ; Rajnpur,' P. 0. Narora, Dist, Bullandshaher ; Choderu, 

Sa!teh · Dist. & P. 0, .Azamgnrh ; Kurhas, P. 0: & D1~ •. P. 0. Keserta, D~st .. Bullandshaher ; , Karna~inghpur, 
:Azamgarh ; Mithapur, P. 0. & Dist. •Azamgarh ·; Koth1~- P. 0. Dibah, Dist. Bulland.sh"aher ; Dangtlah, , P. V· 
gram, P. 0. & Dist .. ".Azamgarh ; Ta!~gera, .P. 0: . .Matha,ri,, Jordara, Dist. Bullandshaher ;'· Ratanpur, .P. 0. KeMtt, 
Di.\Jt. Azamgarh-; Pmat~l. P .. 0 . .Amila, DI&t. Azamgar~ ,i Dist. Bullandshiilier ; Kh\LShalabad, P. 0. Dibah, 1Ji,t, 
Captainiauj,' Disj:. Goralthpur i Lakhimpli~, 1\ 0: Khm, Bullant!shaher j Ganeshpur, P; 01 I l1!111~118r, m~t. 
Di$t. Kheri ; l.\iaidanipur, P. 0. Maya, Dlst. Fa!zabad ; Faizabad ; Ajodhaya, Dist, Fai.zabad ; Ajodhaya, Disc. 
Kbapradih, Dist. Iraizabad ; lllocha\Va, P. 9· Dipalp!lr, Falzabad ;. Bhatlpa; .. p, 0. Hansbllr, Dist. Faizauud ; 
Dist. Sultanpqr; Bichpuri,·P. 0. Ginnaur; DJ~t .. Badaun; Ayodbya, Dist. Faizabad; Nathpur, P. 0. Parserampur, 
Narvar, Dist. Bu!lanushaher ; .Aiigarh ; Hardot ; Baba~, Dist. B~sti ; .Magurb, P. 0. Dudara, Dist. Basti ;· Hnj· 
III.irdoi ; Ka!iji,ri, P. 0. Bas ban, !lisf1. . .AI~garh i. ·Karla!, go pal l'riandir, P. 0. Ayodhyia, bist . .Ayodhyia ; Khu11ua, 
Dist. Hindoi ;' Pachranb, P. 0. K1rwar; D1st. M1rzapu.~ , P. 0. Peepergaon, Dist. Sultanpur ; .Ayodhyia, Dist. 
Banpur :nist. Jhansi; Pirsui, "!?· 0 .. Sultanpur, D1st. ,Ayodhyia; Khoria, P, 0. Guruli, Dist. Basti; Ca,mpur,. 
Azamg~rh : Sonadigosainpur, P. 0 . .Aiftll~a, D1;,t. .Az~m: . Pist. Ca"'llpore ; Chutai Il!ahal, · Dist. Cawnpur ; Gupta. 
garb ; .Aiiprir, P. (!. l'i!lih~~madabad, D1st,. Azamgath , Ghat, Cawnpore ; Badooll, Dist . .Meerut ; Jugt.ana, Dist. 
Taraidih, P. 0. Bib!pur, Dtst. Azamgarh; C.hap~t, P .. o. Muttra ;, Kotana, Dist. :l\Ieerut; ·~a~. Dist. Etah;. 
Gu.rsarai Dist. Jhansi ; ·sudda, • P: 0. Gurst)u, D1st~ Kapurthika, P. ~· Ghamauro GnnJ, D1st. Champa~~n ; 
.Jbansi ; 'Samaygarh, p. 0. Soayagarh, ,.JJ1st. Patna ; G~Jpur, P,. 0. ~ariharpur ; Dharmpu~a, P. 0. ~I~ndall wu, 
Jonmanna, P. 0. Kotan~ Dist. Meerut;') I~llnup.ur, P. -~· D~st..Bast1; Ch1kora, P. 0. Banpur, Disf. JhanSl, .A.mrohll1 
)Swal,'upur~ Dist. '_Azamgarh ; Gokka, P. 0. ~mi.JJ.tlla, DL> : DISt. .l\Ioradabad. . _. __ 
.Azamgarh ; Shikohpur, P.· 0. Badout, D1st. , Meerut. · • . . , 
Lava!pl)r, P. 0. B'adout, Dist, Meerut ; Barra~nab, P. 8~· , , •• Protests agamst the Blll 
Uuh~adabad, Dist. Aza~1~ur ; Sultanp~r, :C.. ~· G~i~t: The following identical protrst has, b~en &ign;d .~Y 
pur, D1st. Aza.mi.Jur ; -Luhal'l, P. 0. K}!Sfl\~hG~' . r. twenty-one thousand nine hw1dred ILild thirty-fire (2l,!J~iJ) 
:Meerut ; .Ahliyabad, P. , 0. Mohanabad, Dis · a~l~U ' · residents of the United Provinces ;-
Taisupar, P. 0. Sultanapur,, Dist . .AzamgaFh ;Ja~s 11~:· ·"We the undersigned pray to the Indian Government 
P:·o. Navan. :bist., HardOt i Ahraura, ·. · . ro~r~: that fhey should not interfere in any, way with our soriul 
Dist. Mirza pur ; ::.\ladapur, P. 0. ~bra~~· ~;:!itl~~z~rbe: and rcfigious life. The Hindu Law Committee appointed 
Bhadrappa. P. 0. Blui.drappa-, DI~\}h 1. C'i ' p 0 to draft a Hindu Code should be abolished and both the 
P. 0. 'Driba-, Dist. Farrl\kha~ad .;· ;zlbu~l. 1 y, Dist' Bills Hindu Code Part I (Intestate Suc~ession), and 
Ghazipur, Dist. Gh~zipur ; ~hJllupurD, . t' B. ulr&~aher : Jiinrlu Code, Part 'li (Marriage) be ;withdrawu ". 
Benares ; Narvar, P. 0. Narourn, !s · an : , , ___ • 
Dhuamsay, P. 0: Sikandera.ba_q, ~Hlth. BU;T~ands~h~;!;· • · 'Opinions for the Bill.. , 
Kachauri P 0 Kachaura, fhst. Ahgar ; .ana .,.. ' • . . b 
P. 0. Th~nabha~an Dist. llfu7.zafarJlagar ; Ka~1aha Dazar, The following opinHJ.n in favour of the Bill ~as (•eu 
Dist Bareill . Kundabanj, P. e. Larauth, · DJSt. Goralth· signed by two. hundred .and seventeen (217) rea1dents of 
pur·. Bajheri' 'p 0 Raveir Dist. .Aligarh ; :!IIuttr.a i the United Pro1inces :- : . 
Bam;ola p o' K~t~nr n~st.'Meerut ; Sikanderabad,, Dt~~· " we are irl faVOJlr of the Hindu, Intestate Suc~S.-IU!l 
BulandshahPr·· .Add,arl P. 0. Bilmimgh, Dist. liardOI, Ht • Bill which is before the i.Jegislative- Assembly and pray 
bari, P.O. Bad~ut Dist.l\Ieerut; Duddi, Dist. Gor~hp~r; to the Government that it. should be made i~to law nt 
Shahpur, P. 0. Pisava, ·Dist. Aligarh ; Ba.npu~, DJSt. the earliest opportunity so that daughters, wtdows ~nd 
Bahraich Garb Gaouzr Distt. Jaunpore i .Nagall, P. 0· orphan girls may be able to get a_ part o~ \he ~ateiDal .. 
Sakhava, Dist Jaipur : Chhapra Dist. Balba ; !3adhrapa. prope~ty and thus may have no difficulty. Ill leadm~ .~n· 
Dist. Ba~eilly ': Muham'madpur, P. 0. Indara, D:st. ~zu.m· . .blemi~bed lives wit~out !eeling th.e. nei!C$l~Y t,or bcg~mg 
garb . Lairo P. 0. Kopaganj,.Dist: .Aza~gar~ ~ _Indara: from others for the1r dally necessttltl:!j of hfc · 
Dist Azam ~rh · .Ascrata, P. 0. Bartpal, DI~t. C~"npo~e.' • --- • 
Chh~prau.ligDist' 1\Ie~rut. Tajpur, P. 0. GsillHUJYa, DlhS.. Mr. Avodhya Prqshad ).'"adava, and two ot_hers. 

• · , ' 'B"b' ' Di.st o~.\.zam"ar ; • G t 
Gazipur ;• Kucha1: . P. Q. . 1 Ipur, ... · . Lucknow ; I DJ!l opposed to the attempt of the O'l'ern~~nt ~ 
Juraindi, P., 0. B1b1pUr, D1st. 4zam";rh0 Bnat D;st. radically modiiv the .age:Jon~r customs and. trad1hons 01 

~an.kh, Dist. Muzaffarnag~r ; ~uda~\ ·. · Dist Ba~i ;, the Hindus in the na'me of codification of Hu,Jdu ~aw an<l 
~Iuzaffaruagar ; Saron, D!st. ~tah • C ff.~ba, .,. : Dur"ll· ur"e upon the Got"etnment that the Rao Comm~ttee !•e 
lujbtal, p: 0. Bhokardar1, D1s~ !lfu~a a~:lahr!. Kahk· do~e awav with and the Hindu Intest!lte .Succelllnon Btll 
ranj, l\Iuzaffarnall'ar ; Sakalnobad, Dl~h~· Pp 0 Dibai and the H;ndu :i\Iarriage Bill now pendmg before the 
1~1r, P. 0. Dibai, Dist. Bul~ndohaher; p 0 
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•Dib : Dist: Central Legislativ!! Assembly-be dropped. 

hst. Bullandshaber ; Kba~howa, · · at 

·.• 



The Hindu· It~fcstnte ~Sueeas~iOn .BillProviJes !or Succes.. '~ No .. 22.-DELHI; 
• sio1i in a,JlJanuer quite contral·y to the.pres~l!-t· S{'stem in · 'Chief Com.mi$sioner; 'D~l.hi. 

,.01!ue and, if passed, will oJead to endless, ht1gatwn~ and · · · · · · F 1 ·)I 
uefmgmez1ta.tion of property. r strongly condemn '(l) the ' Ln continuation of my letter No: .-4.\11 44-Gen~ral 
right of iuherita\tee given to the daughters.shnultaneously dated the· 26th' Ju1,1e 1914, t have the honour tQ forward 
with the sons as this is directly against the dictates .of .a resolution, daten the 9th July '1944, passed by• the 
blirutis and:Smrities (ii) the right ·of inheritance' given l>harum Sangh 1\Inhavidyale, Delhi, together with a joi1,1.t 

· , h t h · ' d representation of about 800 Hindus who are against th& 
to distant female relahon,q \\' o are no ev~n , eJrs un er Hindu Code Part I (Intestate Succession) Bill. . . • 
the present law and (iii) the wide. defin'iti01t of Stridhana . 1 . • • • 

propt>rty and the manneP in which such· properLy is, p1·o- . , . . . 
,posed to be inhe~itcd. ' . ' · Resolution::; against thEl Bill., 
.' For this reasons; among others, I pray tha,t the bill be · . . · ·. . . ' 

fpas3cd into Ia"' .· · . . · · ·. The folls.>wmg resolutlons weJ:'\l unammously passed at 
no . ·, , . . ' · meetings of the Hindu Residents- o£Delhi held at Gatiri 

. . . i l::lhll.ll~ar Man.dir and PipaL Mahadev. 
, . Opinion against the Bil4 . Hesolution ~o. 1. . · · · · ' ' 

The p.Crso~'s 'whose names are given 'below have·se~t the\. 'l'liis m'eeting reso~ves that as in its clmsi~e'r~d view neither 
fq.Jlowing identical opip.ion against the Bill. · · . . the Govt. of I'nda.t nor. any of the ProV1n~1a1 Govts .• does 

• Messrs. Kailash Pati Tewari, liLA., LL.D .. Aurangabad,· }JOs~e:;s or has atan;r ume possessed anY: right to .legiSlate 
· P. 0. I{ashi, Dist: Kashi ; Sarthu Parshad, IJ..A1 LL.B:, up~n ma:tcrs of. pl'lVate ·la)'l!l ?f the ?l!~dus t~e pres~nt 
llama l'ura, P. 0. Bennres ; ·Rai J(i:,hore Sahib, Rais aud · pclJCy of the Govt . .of India of codif!mg llmdtL ~aw 
Zaniindar, Director. of ' Leader •; Allahabad ; Pandeypu1·, . throng~ the .cg-ency of the Central, Le~ISla~ure speCial!~. 
llcnares; Sambhu Sinh,a, Gau;ma, M.li..L:T:, .Kavatirtha~ und~.r It.s pre_sent form and cons.t!tUtlOU IS most ravre-
1[ R. A. ·s., Jagqtganj, .Benares ;: Puran uhand Chnrya,. rhens1ble and Its eontemplated acholl there()n ultra m?"es, 
Secretary, All-India Varnasharm, Bonares ; Shri Gopal Resolution no. 2.. · · . · . · 

, ~hastr!. Kashi :_Panda! . Sabha, Beuares. ;., ~yayanand , . This meeting further, resolves (a) that wit11o~t pre
'lewar:. AII-India .. Dharma Sangh, Bena1•es l Dnarm Datt judjee to the contents of the first 'resoluti011, the action 
Sha.sttJ, J3enares. ' : 1 llf the Govt of India in constitutin"' the Hindu Law 

. '·In n1y ·humble vie'\\'· as ~either the Govt .. of.Jndia nor eomm.Htee f~r 't:lie preparation' and.c'i;a~ting of the Hindu. 
auy of the Provincial Govts .. does possess or hll$• at any Code ·ill fully 'unwarrAnt(;d anq unjustifiable (b) . 'l'hat tiw 

. time possess~d any right to legislate· upoi1 matters relating Hindu· Intestate Snccession Bill acd the. Hindu Marriage 
to the private Jaws of the Hindus ; . (a) the .present polir.y Rill contain so many pr9visions quite opposite to. tlw 

I of tile Govt. of India of' codifying ·l£inau taw througll ~pirit and letter . of .the Dliarmashastra and d~trimentAl 
the ag('ncy of the Central Legislature specially under its ' to the Hindu culture and. eivilis.ation, that G.ovt. shoul\l 
llfeswt form and constitn.tion is most unde>irubl~ and it's lie' asked 'to withdraw both of . tb,ese bills and·' abandcn 

, contrmplatect ac.tion thereon unstatesmanlike ; (b) the any further attempt of legislating .upon· any subjec1 'of 
. 11ction of the Govt, of lndia in constituting the 'Hindu the Hindu Jaw. · · · · . . · 
·taw. ·Committee fo!' the preparation and drafting of the . 
Hindu .Code is totally disliked by . ·the Hindus ; ·and · ' · · 
(e) 1.hc Hindu Inte~tatc Succession Bill and ihe lliridu Protests. against the B_ill. 
lllatda~·e Bill contain· many )proviSiQJIS· quite contrary to, The followin~ identical. protest h.as been signed. by 768 
the ,,piz:it and letter .of the. Dharmashastra ,and are detri· residents· .of Delhi. ,· · , • · : · . : . 
mental to the .Hillflu culture. and Civilisation. ' , We. fhe undel".ligned, pray to the. 'Central' Govt. thnt 

II, have the· honour to request you -to con1mnnicate to, the Government should not interfere in .our ~ocial and 
the· Ooverr.ment of .Indi~ my above opinion on these Bi.ll$ re)igio11S life. The ·Hindu Law Committee, appointed 
.th(Ju:;h my opinion on the Law- of marriage l4illl mi~ht for codifyin:{Hindti. ·Law be aboli~hed, · and , both' the 
M ~e!d ?·S ~re1Jlature) and to rccoiuln~nd to ~tc ,same' fo~ . Hindu_ Code Part I (I11t~state. Succession) l3ill. an~· t~e · 
the1r ·rcJCctJOn, · Hind \I. Code. Part II ( :\farria~e) • Bill,. be with~awr;t. 

' Hindu· Public .of. Atu~ra, No. 23.":""1\-!A.DRAS •• t • . ·' . • . 

. Eindu Public -Atarra strongly protests agaiu~t intestnte Gorcrnmm1t of Madras. 
Succes3ion Bill and Marriage Bill, ·j~ .protest largely at- · . . • . · · . · · • , . 
tv!Hltd public m~etin!'l was he!~. Complete. harlal obser~- .. .L ~m dJrec,ctl to forward cOpies Of the op1m~ns of. the· 
l!d. , . . · Eon ble the Judg-es of ·the lhgh Court, selec~d· officers 

.A 1 • k t J · · \ . . · and other1· pPrS1•liS aml ns~ocmtions who. were· consulted 
ahdn!~~~doep furt~ ~mpJtesscstGotvt.. Wtlt~dra,~ .both!. ~Ill~ on the provisions of the Bill. In my. letter Ms. 'No .. 3903, 

. '.' n, . .c a emp. s o .1u er..eJ.:e. II.\ re 1\!IOUS I dated 21st O·tobcr Fi49 tl 'I d G t Jl· aud· !IO"Jal .mottcrs · - , : . · · .. , 1e .u a ras overnmen su 
' " • . · portei the orir:mal Bill and' agreed with the views Ill:: 

. pres~e~l by the Hon~b!e Jutlges-of the High Court on the 
. Hesohition against· the Bill. Pi'OVISio~s .of the. BilL · 't'h~ ~Iadras Goveoomeilt adhere ' 

. , . . ;o the views expressed therein. . ._ . . · : 
" Thi~ meeting of the I;Iindu of Ra~na, ~ieerut strongly 2. I am dlrected to invite the attention of the, 

CO!ltlcnm the attempt of· the Government'· to radica1ly Gov~rrun'~>nt 1\f' India to tire '{}pinion llf the Government 
nwd:fy the agl!:]ong eustoiDS and tradition.~. o.f the Hindus Pleader, Ma\lras Oil \r,lause 3 of the Bill . He SUffgi',StS in· 

· iu the name of codifi~ation of Hiri4u .Law and urgr.s upon,. s~rtion of ,a provil;o to thP effect th.at .on' filing a" dec!ara· 
1l•e Government that they should do away with the mao t b f d 1 
Cr,mmittee and d!"'p the Hindu Intestate. Suece~sion Rill ;on e ore '• a . u Y c011t1tibtted authority 'by ,'a person 
B!•d tl1e Hindu Marri:\a•e Bill now pending before' the "?verMd. hy tile ~faru:uakkattayam, Aliyasanthana a~d 
Crniral Legislative Assembly. ··. Nam~u~ri.Lnw of mheritanee. he m• she should be permJt· ' 

·!ed t? OP: ~ovel"Ued by the law of inheritance laid down 
The Hindu Intestate $uceessio!l Rill' provide~ for sue-• Ill tlus B1ll. ' , 

re~>ion in a marmer q11itc nontrnl')' to tl1e nre~pnt svst1'm 3 Th · R'Jl · · ·· · 
in vro~ru~. and, if pa~sed .. will lead, to endles.~ liti"'~tio.ns . · . e. 1 ~·nh tllP. stntement of objects and reasons 
and dP.fragmPntatiCn of pl'npertv. Thkmeetin"' stroil~tlv ~a.~. nuhhsherl In the 'Fort St. Georg'P. Gazette' ln the fol: 
,.,,!:d•·mns fi) 1he Pi!tht of, inheritanee aive; til the IO\vmglanguagesl on the 'dat~s noted 'against each:-'-
ri:m?'ht~l'll P.im!tltaneously with. the .s01~s as thi~ is '(lir~tly ' Eri~?lish. ,· · . · · . . 1st· February 1944· 
3~a1~st th~ d1c:~t~.s of. ~brutis :md . Sm1itiP.s .(i.i) the Tamil. Telugu. Malayalam arid' ' . · 
n•!h.s of tnl:cn,nn~~ ~JVI'n to.-dJstant .. f~ma'le tPlations ;:annada; · '. . ~ 8th Febrha,ry 194~ 
'"~o PrA •1o! ~ve!t hmrs under the present law and (iii) the- ·r · ' · · 
~ .. l,lP :I•fi:ut1on of Stridl!a.na property Rtld the mnnne~ · n. 8.R m"e.h ·As tn~ Bill· does 'not appl~ to inherit an co 
1n wlnch S'lCh property is proposed to be inherited." ' , ,under tlJe "!!Iarmnakkattayam aud Aliyasa,ntuna laws, .I· 

,-..... · , have' no remurlci to offer · \ . . . '\ 
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The Hon 'ble J udgea have pothing to add to their views 
all·tutly forward~d with High Coul't 's lett~r &e. No. 7'1 
J\1-4::!-.1.11, dated :'.l:lnd · ~ept. l94:!, except to draw atten
tion to the dlllicu!Ues Which WUI llri~e IIUt uf the absence 

• of P!l-rallel legwlation ~ the l'l'OViuces with r~gard to 
llgl'iCUitural lund. ln thiS conneetiou attention is· iuv1ted 
to the' limdq Court's judge10ent in Appeals Nos, 311 awl 

• ::Jl)O of 1~42 (copy encloHed). ' · 

As the law is understood i.n most of the provinces, dea. 
~CU<.illllta born. outside the Hindu fold do not inherit 
'.l'he Act defiuiteJy says that descendants outside th~ 
caste wo~d inherit but it does not say whethe11 descend • 
ants outside l:l:mdu Community iuhe~it or not. It would 
outx:age tli~ sentiments of J:hndu.s and in fact would 
Clll.lliutute a '~roug to Hmdu commwiity if descendanta 
uu1~de"he llmdu fold should be entitled to inherit when 
no sucl!" concession is showu by other faiths. There ill 

Bai· Co~ncil, Madras. JUuch to be sruq for the view that' apO.Stacy must be a 
'Piecemeal deafin,.. wl'th ~,•:u'.du" Law· m· th lfl'UWld of d•squaliticalion for inheritance though it· 

., .&:.Ill e manner bhoul~ not operate to divert vested rights. The Act 
suggested is much to be depi·ecated. would seem to go beyond the Caste Disabilities Uemoval 
· .Already 'ive have the Hindu Women's lnhel,'itance Act Act. It is fancied that the .rema!Tiage of widows is still 

· which has· given rise to 11everal. pi'Oblem~ wllich remain retained as a ground of divesting though it is not clearl,}a 
·to be solv!!d. Hindu Law ,of. joint family has its rules ·~tated. that it ,is so retained. , . . 
~~~ to management with immu111ty from accountability While there may be some justitlcation in giving aharea 
111te~ sc • • line ":ay ill .which jomt fam1!jr is ~pt .up JS to wido'Ys of decease~ members ol the family, therq does 
by lllherltajJce uom d1~ect male ancestor. 'IhiS IS' to . uot seem to be any JUSUiication to give Jhem right of 

. be abolish~d for the f~tu~e. · . .As a result, there must in , iuh.eritan~e in the ancestor's separate property. No 
~~Jveny fam1ly be two kmdS of property, ·uue held accord- legiSlature has gone so fat' In any western country and 
ing to Hindu i.oint fam~y. system, another hel~ jointly there is "no reason why ~ rule .should be enacted here in . 
a~ under lthe .Act by .a different though to certa1n extent : advance of those countries wh1ch we think is wholly in 
oye~lapping body .of people. No indication is given i.n disconformity with Hindu sentiment solely because of 
the Aet as· to ho" this latter category of pruperties IS . the benevolent rule of Hindu law recognising tbeir right 
to be· managed in ~uture, aud w~at the· liabilities inter to maintenance· even in this kind of property. To ,put 
.se betwee!l the: var~o.us !Jlembers ~hould be:. The Day_a·. wom.en who have no prospect of descendants on the same! 
Lhaga wh1le recogmsmg tenancy ~n common nevef1;heless (ooting as som. or.· daughters who are hk~ly to liave o. 
prescribes ··management on· the same bas1~ 1\S the 1\litak· family of 1heir own is wholly unjustifiable alld is an 
whal'a family. Under the proposed .Act the question is mstance of people colll!cious of the wrongs done to women 
left apparently to be d~eided by courts. Liability · fqr in oue sphere rushing to extremes, oblivioll8 of the wrongs 
maintenance and marriage expenses. and for debts is· also they may do by· their proposed messures. The committee 
similarly left to·. be dealt . with by cou"!'· · Is ~e ri~ht. to . has partially recogn!zed this b~ allowing. the!ll a sm~ller 
inaintenl!uce to be superseded by the l'lgh.t of mher!lance. share than sons. ~~~ht. ~f mamt~nance ~ Cll'Cumscnbed 
newly created or.is it to atand ~ tact ·or IS to be affected ·by the. nee~ ·of th& md!v1dual whil~ the r1g~t to a, share 
protanto 1 There is no aecountmg at present as. between recogmsed Ill the Act- 18 not ao Circumscribed. Frag. 
joint family memberS inter .w or as between the manager lllentation is an evil that h,s to be guarded agailll!t. 
and 'the ·junior member~. Is ~a~ rule su~erseded a~d an 'l'he. Mitakshara rul~ kept fr~gme~tation .. 'Yithin bounds. 
nccountill.,. on the basi!; of .strict tenancy m common sub- While the new rules have the mer1t as giVIng due recog· 
stituted f~'l' the old nile f·, In fact. how far 'are the old nition to the ~!aims of nature, they augment the evil 
Ilindu Law rules still intact r In fairn~ the Act ;must of ·fragmentation. , 

• r11ake 'this ,point clear: ' , , · . • . . . Coming to the rules. of inhei-itanee !aid dow~ br t~o 
. So. far Hindu families could g0 on without sm~s for Act,. one -does not see why the father s fathers s;ster a 
partition' ~or quite a long time,-· They also do Without ~on m case IV .sho,uld. be pr~Ierred to mother's br?ther's 

· 8 pointments Gf guardians by court. He~eafter all th-:se son o; the mother s s1ster.s aon contrary. to the hitherto 
~oeess have to be gone through. in almost every fam1ly e..bhshed rule or why sQme, of the diStant ~ogna~es 

, ~ith the evils incidental to litigatio~. not to speak about should b~ _ pre~erred to . on~ ll own ~eseendants hko 
the' uncertainties of law._already ~nd1cated a~. to t)le, pl"e· daughter ,s sons so~ n~. sons da~ghter s so!l or the 
; ·f f · ·n hich members of such fam1hes standi to dnughte~: s daughter M son. Nor, 1s one certam that the . 
c~eh 0~hmg. 1 ,.w . , . . , preference of son's dl!u{!hter or daughter's 'tlaughter to 
CH;h 0 ,e:. 't' . . 'to "hether dau~hters should the ,paternal grandfather or grandmother or the brotbel1 

, .e mam ques 1?\ tJU!.~ as· .'!th the que~tion. lis to nr brother'M ~on is in acr.orclance 'll'ith popular sentiment. 
be g1ven a sh~~e IS, o~n up wt 
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worth reservin~r. Nor is it clear why the mother's sister is not given some 

\\'he1her the· J?lnt familyh ~yste~ d on this qu~stion · If place nor other in thl! group of enumerated heirs while· 
· li:in us. ~ust m.a~e up \ ~~r ~m 'is a~ anachronis~ ·and so' many female· relatives are brought in there. . 
!~~~l~hm: Jf~! J;:~~:a~I :b~~~:m it alto~ret,h~r Il!aking .Rule 10 is an anachronism ~nd may well h.e. omitted. , 
ember~ ' · existin · ·joint families tenants In comm?n 'fh~re seems to be no reason why the proVlslom of the 

Jll d a ly~f t th~ir shares· the !,'We prescribed for m- special ma11riage act which apply the suecession act to 
h~rita~~e t:~e ~rate propi!'ty. The ~ethod no:v adopted parties to intercaste marri~ges within the H.indu folrl 
milst inevitabt lead to confusion w1th no great benefit should not be repealed hav~ng regard to Section 17. It 
I. t YTh re re lar"'e numbers of peopl$! who wl•uld seem to be also adviSable to preserve the Hindu 

o any .sor . e a .. £ 1 pose L · · " 't · 1 • I' dl think that ttl ·oint family system serves a use 11. pur aw except ~n ~o .ar as 1 ;tS express y or lWp 1e y re· 
making on 4; whole 'for . thrift ... fe~low feehng .. a!ld . peale~ by th1s Ac.t. 1 

1 
•• • • . 

solidarity among near relat,~ns oby,1atlng the nece~eX . · . --- • . 
for old age sickv.ess and acc1~ent msu~a~de and£ t~~ancy · The Public Prosecutor, Madras. . 
With the ~ew rules of . inheritantce afn div

1 e·~~:n~ clements • '! am in favour of coclitication of Hindu ·law but am 
• · b inginjl' in all sor s '0 "'' · · • · • · • h' h h t ~~~ common: r • ·rd family sentiment must neees- not m favour of piecemeal legtslahon w .1c 1111 g~ 
Ill :he f~mily fold ·the 0 untry like India. we various dl'awbacks. In 8 case under the Hmdu Women a 
sarily "'d1sappear. In a .poor co ce of' the joint· faQiily riglrt to property .Act 1937, the1r Lordships Wadl!worth 

, .Gh!)ttld think that the diBBI,>Pearanl ity . . · and Patanjali Sastri J. J. pointed out the drawbacks and · 
, system would be a wide national ca l\ll1 h. women should the difficulties of administering · a piecemeal legislation 

.The further question is ~ne as to~e~ hrrited by .them. fo the 8aid Act. The legislature sho,uld coeify the Hindn 
be given ~bsolute ri,_.)tts. lD P.rope f ~h!t at present is LlrW in order to meet with the general consensus of the 
' It may prevent a body 9f ,litlga .10n suits by rever- 'Hindu oommUllity of ;the present ~neration ~. long 1111 
~9upying the. courts' ~ttenb~n, ~t~e think: in favour · it dor.s.not otfP~d agamst th~· fundam~ntal rehg1ous con· 
111oners but Hmdu ·~entlment IS n. d bt d whether time c~pt of the Hmdu commnmty. espeemlly when custom· 
of this change 1and 1~ may be even. lln ;ith referenee to , is re-organized as a aource of Hindu Law. • , • 
h8f! yet. coD!e fo~ this eha~geal~ec~n ~his kind of strid- One , curiou.q fel\ture to. be .noted is that t~e ri~ht . ol 

1 pl'j)pertles mherited ~rom m. d. is that the . property women over property' V8l'led mversel~ as their "?'Clal !n· 
hana. th~ I:ast that ~ require cces.qion in the ~me depend~nce: In ~~~land women enJOYed, equahty w•th 
s~oul~ ~o Ill caae of mtP.'ltate alsu dying intestate. .Jilen ,ip ao,c1al actlVltles from very early. times but could . 
maliner as the property of a m e ' . . . . ' 
L923LAD(26) '' . 



\ 
1

· '182 
' .. ~ 

I', '. f ' ·, •' ' II ' ' 1.' 

t own any ~roperty i.mtii' the. )Iar'ried Women's 'pro- the .remove.! of sex inequality, in the matter o! iut;)State 
11~rt Act was pal>'l~d. ln. India tneir position was sub' llucees.sion. :1 dq ~ut tn.U~>· t~at nuy. body cau S~l'IOlllily 
~diiate totheirmalerdat.ons, but within thatcomp~~~~ thy obJect to .these p~mc1plcs: .. Bvery .eiiu~t sl!~u~d be

1
made 

·t,ad great !attitude of action and their rights· over pliO· to make. tlle. 1aw u~!Lot·m aud eas1ly ~nt~Jllg1bl~ aud t\1 
rty. was a limite~ estate and they· were not the' stock l'(•mO'V~ sex 1thsquabncatwu. "ln .my ~pmolll. ~hi! bll1 dO(·S 

~fa fresh desceQ.t. ~ut in Mohamwed11n 'countries they uot g6 ~ar eno;ugh~ I had ~lH!lCated, my views on the 
"were goshas 80 far as socia1 activities were co~tcerned but m~tt~r 111 ·luy ~p~n10n ~ o: 56, . dated 20th .AJ,9· 19-!2,. re-
they tould own'· property .as a~olu'te Owner, Inllf•tt P!'?·. , gardmg the .or~gmal .. bill.; . · . '. · 
perty and lea~e .it to .their he1rs.. In the,., way m W!llch Ch111~e ~ • of the b•!l exempts fol~owers .of maramakka
Mohanlllledans are trymg to e:x:tr1cate t)le1r wom~n f):~m tayam, Ahyas!\ntanam or, !\allibudn law f1·om the provi· · 
their .soc1al inequality, .tl.indus'. siibuld try . .to . 1m prove · sions ·of the bill. As st;tggested In' one• of 1he mt:moranda 
their rights over. property in consunanc~ to the prevailing ~n~mitted to the J o1nt · t,;olftmi~t~e; a pl'ovisio?; ·may be 
ideas of the present day.~ To. o11p~se ~t· on .i~e g~oui)~ mscl'led to t~e .effect that. 011 tilmg a declalah~Jn before 
that the. ancient Sastras concetvect their posmou· 1n , a a duly. constituted a11thonty ;by a. person governed .. by 
'particular,way t9 sui~ the 'con~itious ?f soei~t:Y)?, the any law of iu~er:itance· a?<>ve-mentioued, he'. or. -she 
remote east, · about wh1ch there lS c~ns1dcrab~e dmercnce should be perm1tted to be governed. by the laW' of lp.hel'i
of opinion, is unreaso~ble. . · · ; , .. . timce · ~ahl ·down- in this . bilL · 'Such an. opt~on given· to 
. Hindu nitestate Succ~ssion: Bill aims at (1) l,Jniform' ill(.iividunls will in. course of time tend to .make the la'w 
Inw for aU' Hindus (2) Removal 'of sex. disqualification · uni'form'·au· ove1· the Janel. · It may be nqt~u· in th).s coll
s.o far a.S inheritan:~ of property. of: Hindu iutest.at~ is u~etion ~hat the Madras Legisl~ture has pqs~cd an ·ena~t~ 
concerned and (3) Abolition.of H111du Wometl..'f Lulllte:l Joent .(Act .1 of HilS) by. wh1ch sel.£-acqtufe~. property 
interest. al!d givi.n~ .a?solute right .of prope:tY to· the. of n oii!phnmmadan ~overned~,.bY t~e .llll!r'u~uakkatta;·a~· or 
women over all mher1ted·estate. 'l\o excepliOl;l could be.• the Ahyasantana1I1 law o£ ·Jnhentauce, .)s .mdde t.o d~
faken to the above. ·So' f.ar• as the 'prese·nt bill is concerned Yo hill . upon his heim aqcording t(l the rules of Mohali:
the Dayabhaga Law has to be. altet:ed i!i'materialrespects madan l~w. notwithstanding any custom to th~ contrary. 
me~re than the Mitaltshara Jaw. So there 1s:greater opposition In ·my view the daughter, whether married · or , un
from Bengal for the' bilL But if the legislature 'were Jf!arried ·Rhould not: only qe a sjmilltane«H1S . heir along 
also codifying the law. 'relating to~ right .by birth o~ · a •with the silll but should ta\te an equal -share· with him in 
Hin~u governed by the, M;it~~shara .La,w '~hie!~ ha.s ~en the·:rnther's pro.peJ1Y. · Uhder the :Mat~makk~~tayal)l a11d 
mutilated beyond •all ·~COI!Illbon by h1s p1ous. obhgat1on_ ~~nmbudri Act'&-~Jadras ,Acts XXH of ·1!:133 and XXI 
to discherge his father's debts;:tbe Mit~kshara law may ·uf 1933-no difference is made il1: tl!.e shares taken on 
have to be. altered so as to. ·make, it. CC\ilf~~ more to the the grotiml of set. N'o''vitlid reason exist~ tn the present 
Daya?baga Law, . If the le~rislatur~ is .c?d1fym~r !he who!' ,<lay tir make auy dis~rimination merely ,oJ~ th11t ground. 
of Hmdu ;Law there would ·be more g•ve,and take fr.om lam therefore·irr entir,e agreement with the m~morandnm 
person_s ~~:overned by the two .systems' of law.. · · . snbmitted. to the' Joint Committee by the repres~ntativ~s 
· Cl. 3. P1:ol1i$o : There iS no necessity for perpetuating of.'\romen of Simla that the inequality' that e:rists ·in the 

the limited estates of widows, qatlghters,' etQ~. a,fter the ']JI'~I:i~nt\bilibetween the share' of the son 'and that-of the 
passil1g of the .Act. 'l;he limited estates should all be con; tbu~lit~r;' Rhould ·be altogether remoYed. For. the same 
nr.ted ·into ab§olute estates under the Act.' ' '' r~nsiJn the's hare allocated to il son 'in . .tb~ st:ridhanam pro· 

Cl. 5. Cl: 1 : Parents are saicf to be entitled to s~cceed per~; of hi~ ·mother, ~hould l)e the . same i!s• that of the 
Ouly if ·they lire depend&Jlt ~h the estate Of ·the deceased, dan~htel'. ' ()!allSP.S 7 ,and lS Sl\OUlcl be .suitably amendoJ. 
There is no justification .for. 'qualifying .or limitidg ·the · , ~her~ is in my opini~p no, necessity fo have a 'p.ro· 
~;lght ~f parents to. succreed 'vhlle · n9 such te,triction. is · VlSion · bke till! qll(.\\~ontfllned m clause 10. , !'have alrearly 
placed on the right of other 'heirs. ~o the condition 1vilh · clPa\t· with .the' matter ht my opinion, dated .20th Au!!.· 
r~gard· to depeBden..ce should lie delete~. · · . · · · 1942, and it- is 1hineeessary to reiterate the .reasons 'here, 

'Among tlie enumerated heirs widow of a pr.edeceled. · · · · ' 1" .:-· -·-- ··' •· · ·-.,: -. 

~on is put i~. w~ich ' has th~ effect of e~cludinp: . a I women's Indian Association. . . 
daughter's son• if they :,a~·e the ·two competin~ heirs'. . • The Women's Indi~n .Association.' .has great pleasnrdil 
Tl>i~ is ~air siuce hill rights· &I'll .derived as. ~'putril\a supporting the main pgiuts of the ·bill; The absolute 
JlUtiia" from ancient' text.q, Jl;e is equal.' to a s'on with estate to the widow and ·a share ·to the flaugh'er are the. 
t•hlationaJ.·eapaci.ty .. The Act .. should not have the effect c\utstandinp: provhions .~·hich,we WPleoille wholeheattedly .. 
of excludin~t 1\Uch !}ear heirs. · · . · · • . We ar~ !!!lad: to' note tha.t. the widowed' daugher-in-law 

Where the son's widow·is the only heir, she may .exclude: ·also has been giyen ·a. share .. , · . , · . 
~on's daughtcr·aJ_Id daugohter'~t daughter. Considering .Th~ GreRt·War and the too many c.rowcled •e~ents 
the intimacy of relationship of the two latter heirs it 'is prr.ccdi\1@: the changed. conditions of t'ue ··,Present' d~Y 
prefera~le that they. take to~ther' whe;n th~y are the ' spcletv. have prol•ed beyond all dispute that the 'sex dls-
QTJy hell'S. . . , . · ' . ' . . qnal'iflcatians Can llO {ORger be COUilten~nced.. ' 
~ere son's dnn!!~tet a~d dlinl!'hter;~ doughte~ com· · , The !Jlndn Woman throut;h )ler 'all-ronna prog~~ 

.pete •t see
1

ms only fa~r that they take to~e~her. . · ·: . . _11as earned her right to ,all the privilege~ ai!d respons1b1· 
Cl. 13 (a) : Even m respect Qf the str1dhanam ·- pro· lities .of a citizen of an 'tjnlightened:. nation. . . 

·perty enumerated in this flause she might be treated w fi d th" t f h · · · d b • Ute 
M a stock of fresh deRc~nt as in clause· (b). There is no e · n a some 0 t e 0,Plll10l1S e;:;,pre!lse Y ' 
necessity for perpetuating. the distinction derived. from, indivi?ual; niembc!rs I of the Jomt committee are not vel1 
the source· from· which she got ·the stridhanam. · "· complimentary to our sex. . · . , 

. ' . . w~· are' cap3!ble, and, ·if n~t, we must b~ made capable The 11bsolute rights of dist)osal for women even ili in- · h . • . . lute 
berited property .recognised by C!. 12 will. hnve to be to s oul~er the responstb!l•ty. of m~nag~g an abso 
more clearly defined. When it descends to her heirs . estate, Without any fear of wshandling 1t. 
what mll be tbe eharacter of the property in their hands y ' · ~Vhatever the opinion· o{ the orthodox section, of. ~ede 
l~ it their Relf-a~ouired property T If so, do thev. not : :ijmdus may be, the rights of a dau,ghter, whether mart'l 
l!et hil!'her rightl! than the 'heirs .of the sons of the qriginal ·or unmarr1e.d ; for a· share in 

1 
her father's prope~ are 

-rr:orositns f, 'rt ·is only a complete· codification of the 'long ov~-due and.must be made available to .p~r.' . . , 
llmdn J,~w that ~an avoid _such startli~ an.al!lolies. . . · The the?ry of Socialism and Individual rights witli 

AP.eording .t? Hmdu ~aw an Apos~ate 1~ c!Vllly. d~a~. . ~reference.· for . doing away, wl'th: inequality .. be.tween 
An ApOf<tate must be held to ·h~ dJ~qu,ahfiP.il to mhel'Jt • classe!l and sexes, .is sprealling in ;a Jarge mea,mre in the 
2-nd to tl1at ext~nt the Caste Dtsab1ht1es · RemoYal Ar.t present day Hindu Society: ··ThereforE! the argumen~ 
r::_~y be amended. . · · : · · tilat the vested i~terests and privileges· of large holdin~ 

G · . : should be. safeguarcled, and. that the-faniil;y- estate shoul 
. . • , ov~rnment J:'leader,.. Madras. .·not be fragment~cl is not such· a one. that ,would appeo/. 

· The4 ~m obJP.~S. of the bill' are ,to,lcive ·efl:ect to the . to the Hi~~u pubJie in ·general. · · . . · . · . . 
~till,., t:V? prmc!ples ::-(1) .an U~l~Ollm. l~w :of inte." : . In some provinces such ai; Madras, Women have .. be'e!l 

.\e 81leee.,slon for an,Hindus ~ Br1t,1Sh Ind1a and (2} ,excluded from i~heriting ag~culturai· property. l{er 

, I 
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right.~~ i~hcri~ance, to\a~iculi~~al pr~perty should' also . . . . ,, , 
be. r.e~ognJJ>ed· Ill the Governor's proviuc~s' us well 'l'h • leprescntatiOD 19 conceded to a pre-deceased son there is 
comnuttee ~houlu urg~, the proYinciul legislature. i . o:: uo reuo~· why a ~imilt~r right ·of representatio'n should 
~uch an am~ndment immediately. s 0 pasa · not be gtveu to. a predecea.s~ daughter. Again 1 do uot · 

We concur iu ~he provision' of·. th~ bill th t h .. ~~e 1v~ any,dlstinction should be drai\'Jl betw~en a Jl!'l.'" 
daughter's shlue should be half bf a son's h a {v e ceas 80~ 9 

son and a pre-deceased son's daughter. 
~bould like to ~tate that. the, daughter-in·la! ur:f e 4. The Blll confers an absolute estate on the widow in 
flreucc~ased s?D should be trqated alo)lg with th dau h the r.esp~t of he1• slmr~ in her husband's property. I should 
.unless she hus a.son to inl.te;l.'it his own share e i g·ht.e.~ ~~~~ to. dra.w attention to the practical effect of this pro· 

. cu~e sh!! ·may be allowed one-fourth of a llha;.e n 'II IC ~~ion~~ ~Je even~ of her remarriage. 'l'he Hindu Widow's 
In section 5 cl.ause· 1 ent I f tl ' . : \emamage Act 18 not proposed to be in terms r~pealcd 

·" among simuhaneous heirs?.' weo wo~ldeu~~ert~le! ~e~s :~: !.~~~gh it mliy ~e possible t~ contend in theory thnt 
Jh; 'son's dau~hter also,_for '"e would believe.thatca~u~ band.'s pro;~~r~tb~r~nge fo1e~h~r interest iu her bus. 
a!~?ns m£ ay IJanse, ":here she '~'OU!d be .left with no pro-' se. ction would 6e r~nd~~!d.n n~tg~ortyl0by2tl~! t~t Act,}!tBt· vJ~Iou or er l:llamtenance . , . a gift f tl · '~~ ow m""mg , YV . i . · · . . · · 0 te property to the husband she is going to tn!rry 
. e s 19uld like. to' illu~;trr.te ·this point by a concrete . or to. ~ny oU1er nominee of her~:~. I d~ubt whether such 

· c:ase... · · · , ·. . ' . · · ~ pos1t10n ~ould be in acco1·dance with Ilindu sentiment. 
C A ls {h~ daughter .of. B who is the predeceased son of 5. AecoJ•ding to Wnclu Law the self-acquired property 

. · . , 1ns lost her mother also. She is tlu~refore an of a faUter who is di\·ided from his' son.s goes exe!W;'ve' 
. ~rphan .gran:.l-d.a,ght~r Qf c;. who ~ies intestate. Now ~~ the. ~ons borri to him after the Jl8ftition. This is I as ~ 
she .. has I)Ot share m her grand·f~ther 'll property. since both . ~1pu of ol~·set for their bein!:' deprived ,of a ·share in the 
he; p;lrelt,s are dead.. b her_mother's father's property JOmt famli.J! prope~ty equal to that of their di\'ided 
uli'>,·s~e wou!d .come .only ~s .a fo~rth and the, last in Lr?th~·.hy. the priOr partition, The'ctfect. of Clause 7 
order .. m the !1s~ of heirs.afte:r t~se two (i.e.); daugll~er's • of the B1ll .'~ to do a'vay with this preference in· fuvour 
son and sons d.a.ugliter; ~houg\ she may come ··in ·of the undmded sons of the father. ·· . , 
~lafe 5 seconclm the l1st m !he property ofher falhc:'a .6. T.he po:iilion will have to be ser:ously considered 01 

at ter she. could never be a s1mul~neo.~s he~. , to "·hethet•. an u~qiv!ded and <'fl di\'ided sol) shottld ·have 
.We acce.pt the order o~ success1en ·to ,Strtdhana. the 1he same r1ght~ m 1•egard to the father's herita"e Tho 

property inheti:ed by a .wo~an from her husbn~1d'~ side, b\her,.might be livil)g \vith his minor son~·and tl;e.minor 
llll~uld, devolve up?n her. bnsba~d 's ''heirs. ,The other · son .mlg)t~ haye ~epa~at~d ·bhtlseif w\tbout any regard to 

, st~tdhana thrpugh he1• f11thcr's. side should· devolve upon' t~e Interest of the mmor sons .. I am not very' much im· 
; llCr own,·]leir,s, in .order mentioned-dati.ghter.-:fnll sha1e, preSBed by .the principle 'of logicality. · , 
,Ron-:-llalf. shar,l!. and so o~~ · . . ! .. · .I , . 7. The Bill draws a tli~tinction in the order of succOII· 

· • In se~: ion i a~1 to· the ~m1ner. of distribution amoh!.( ~1011 t.o a woman's stridhaluim betw~en property which she 
.. slmultnneo)ls he:rs, we object· to the· clause that a diviJed m.herlted ~rom he~ husband and p~operty that she· other· 
. son also should takt'\ a share.· 1 It is not. clear from the bill WISt\ acqmred. Though• it is possible to urge that once 

whether the divided son has already been'P:~~ his' share ·an a.bsolute right is conc~led to the widow in her hus· 
'in his £ather's property· .. dt~.rin<> 'the Hie-time of the band's ~state there is no point in keeping up a distinction 
intestate:' .If lte has already bee~ given a share· he should .iu the maft~r of succession betwee~l· that property and. 
!wt be entitled· to .lbllother share after the de~th of the · p:opeti~. '':!uc~ s!te ~as otherwise acqpir~d, I think the 

, mtcstate. .' . dlf'fel'ClhlatJOn. Is 111 accordance with Hindu notions. . 
·We QO'ree with the otlier sectiotis such as 14 15 16 l7' ' 7. I. am totally ·Opposed to the ProY:so to clau~e' ]il. 

18, 19, 21, 22 &l\d 23. ~ , · : . ' ' ,• ·' Thet:e .1s no machine:y providad in the Bill for a husband 
.. ··we entirely agree with II. N. Kunzru~ ,P. N. Sapru .and o.btamm~ a qeclarat10n· .as to h1s w1fo's unchastity in ~ 

B. N. Mehta, (1) that Aposta<;y shbuld be ,added to i;he I .court of law and. ~ven· 1f tl~m were ~uch u1nchinery the 
gronnc

1
s Jar disqu~tlfication of inheritance .:and (2) con·. · obloquy and publicity at.t~chmg to such proc!!t!diugs ~vould 

Yt~rsiblt to .the sects Ol' ereeds of Hindu Origin should not deter husbands from a.v~ilmg themselYes of that machmery. 
be regardeQ. as a disqup.lijication. · · ·. ~ The eff:c~ or the .provt~o w~uld, be ~o :emove in practic~ 

· .•. · • • · . ___ , ~nchast.1ty as a dJSquahficntiOn. • lf mststcncc on cbn.\tity 
IS c.ons1dered . ~nnecessa.ry. t~e. di~qr:alificntion may be 

. , .. . ·Advocate Generhl, Madras.· stra1ghtaway removed but 1f 1t 1s r.onstdcrrd·neccSSilry there 
Jn my opi)Jion ·No. 281 pf 1942 dated iotlr September is no suffi,cient reason .wl1y unchas'itv shoultl not be left 

19'12 I have given my views in detail on the provisions of .to.bel pro1·ed in a ·court of law in the.snme way as any 
the Bill to amend and codify the' Hindu Law rel~ting· tQ other fact. ,_In this c~nne~tioa it hM .to ~ borne in m~nd 
httestate ,succession. The Bill as then framed while con·. that the burd~n of:· pronng unchastity 1s on ·those who 
ceding rights of. 'snccession to. daughters in their' father'~. set up that dlsqtJal!fic~tion a~d' a d~clnra~ion! if anr. of 
11rop~rty ·did not concede similar rights to the sons in the the husband .r~~rding the WI~e. s uncha.shty m a B1ll or 

. ~tri.dha)\a 'of th~ir mother ... I sugge~ted that it w~ bo.h othe~ ~ocui?ent. lS .only one. pieCe of evidence and is not 
log1eahmd equitable that the sons rulso should be g1ven a \.conclusive. · . , 
sha;e concurrently. wit~ the daughte-rs in their mother's 8. ~e clau~e disqual~fy.in~ 11 murderer requires improve. 

)1er!:age.- 'l'hat suggestiOn has ·no~ been adopted py the !'len~ m .d.raftrng. ~It lS, 1t ~eads as though a. murderer 
.loint Committee .and cra,use 13 bas. aecordingly. been 1s diSqualified only 1! he eomm1ts the murder w1th a view 
amended! . The daughter under the amended Bill takes to get at t)le property .. It should be made clear that 

. half tlie share .of a son in the father''s property and it i~ . under no circ~tms.tances ca11 a murdrnr mcceed to· the 
· only right that the· son!s share iti' the mother's property·· prope!'J' of h1s victim a~d it is .imma~erial whet~er he 

sl!OU)d b
11
Jf that of his sister. · · .. . . , . · · committed the murder mth the mtenhon of gettmg at 

2. A di$tinc'tion is drawn in the· amended bill between th.e property or not, ' 
. parents who ar~ dependant 'on the inte.~tate and pareut!l . . . 

· who :were riot so dependant and the forriier category of Sir Vepll. Ramssan. 
Jl,nrertt,q is included ~ the' simultaneous heirs' under (a) As,fo Clause· 7 (d) itl Part'Il.""'''I h~ve already 
~~a~~e .I. I am l)Ot m f~v01~r of the parents, ~owever expressed my view on tbis matter in my former opinion. 

· md~ent ·they mav b~. competm!" for a.. sha~e mtlr the I •then relied oil Smriiichandn'ka which allotted to a 
. de~e~ndants :~f the mt~state .. I shon~d t~mlt. tha! t!:, dauj!'hter 114 share of a son's share . .After 1 sent mv 

. obJect the· Jblnt Select Committee baa In YJ~W m P P. opinion I happened to read Mann for some other purpo~ 
ing this change eo.ul~ be achieved by providmg for malll· ' and found that· Manu also allotted 1!4 share "to a daughter 

. ~enanae. -for .~ch '1nd1gent parents from out of the estate This reasonable provision of ancient Hindu Law 80JllP.. 
lllStead ·Of gr~mg them a s~are. . . . · how fell into di.suse-;-rather unfair to the daugbtm; Jt 

.. ·.· 3 .. In the case .1:1f predeceaset:l·sons a ri~ht of rep~nta• is but proper !o. restore it at once: If necessary the fur. 
tion is given to their sons an~. grandsons. · ~ a nght of ther step of g~vmg a half share ,may be taken here after 



if circ~ms~ces justily after· ·trying the first step of. 
giving 114 share. My reasons for ~ot immediately· pro
viding a larger share are as follows : . 
· At present as Hir.idu' Society is now constituted part.· 
eularly in the :Madras Presidency (1 do not ..know lllUI!h 

. .. \ 
supersession· 'has bee!l"'subrnitteil to with~yt .any.quc.,tiou. 
ing. ln such cas~s we cannot expect a tindmg ln a \)Our

1 

of .law. As to the proof of the g1·ound of the d.scardiu~ 
I suppose· the. fact can be proved by correspondence o1 

<itherwla;e. IfJt cannot be proved the woman will1 hav~ 
the benefit of it .. I· know at leaat two such cases iu M11d11t~ 
8lld undoubtedly there are many :ll)ore in the coumr;i. 

.. -·-- . . ·. ab~t other. provinces} · fathers and· bro~hers are :ve1·y 
allXlOUS to marry their daughters and .~Isters respeetub.y 
in a ·decent manner. ·.They want to see that the g1rl1 
are well-married. On account of ·this anxiety the1·e s 

, a regula~ competition f~r getting g~od bridegr6oms . .'fbe 'Mr. K. b'. Sankara. Aiyar, Advocate, ·Madras. 
competitiOn ·takes the shape of offerm.g large Varakatanam Piece!heaf legislation is de'fec.tive: 'fh.e 1 1l.l'af~man. has 
or bridegroom price. And as there are more girls thun not a COJ\lplete picture before ,hn. He- se1zes a b1t here 

. the youngm~·.available there is a regular bid as in I)U .a11d a bit there a·nd iu hi.ueformative zeal sh!-IP~ij 't~em 
auction and the bridegroom ,price· is heavily raise~. And into a code .. How this fits in with other parts o.[ the law, 
inothe case of middle elass and low class families some he fails to see.. Anomalies therefore rEl!mlt. 'l'he Hi.Ju!u 
f&lllilies.arlpra~tically rubied at the end llf 2l.ld. 01' 3~d· Women's Right to Pr~perty Act was· one~b11Ch piece o . 

. . daughters' . marJJages. Tire sons are le~t · pen~Jle.~~s. I legislation. lts defechve characte1· has been ndv~rled to 
: know 1everal cases where the fathers hav~ reduced th~m· . i.u many judicial pronduncements, · , · 

setves to poverty. I know one case in which the brll\e- · · , · . b' . h · · d n· · · b' · t 
· · • n •. 25000 m' a l!ll'ddle class· familv On The framers oithe. Ill must ave had. a. e 111te.o Jec groom pnce IS .. ~. , , ,. t' · · ' 'th d'fi ·r · f -·:r 1 d' account of these facts I am at present against giving 1\2 · ~ve :m VI~w ; ei er ~0 . 1 ca 100 0 ,~'IY8 11W aw, or co !· 

share to a daughter. It is sometimes-said that the custom ficatJOn of ~e l~w as It .shou!d ·be. lhe R~nP,u J_.a~, ~til 
of bridegroom price' has ariSen because no share iS given .:.recently legislation cut mto It,_ ~e:e\oped, like the English 
to the daughter: But· I- do not 'agree with this explana· ~ommo~I Law ~ ~ustoms, la~~gi~e~, commentat~,rs, and. 
tion fQl' the origin' of the custom •.. My. view is that thP. ' J.~~e~ all ha~ their cont;Ib~tll;m m Its malq! .up. I.!~e t?~al 

:custom arose' ·because of .competition and I havtl no hopes ' 'arlati~n~ ~cveloped ~~ d_Iffd,r,ent s~oolll of }a'! each 
of the· undesirable custottl disappearing merely because .II ~r~~~~hmg .from ce~tatn pomt, ar.d eac"b. ~7b,ib.t~g llll 
iecent share is given to 'the (laughter .. The best way of mdiVIdual_ grow:th 1~1 many parts of La~ .. 8cbool dilfered 
testing the two views is bY making a beginni~ and givin~ , from . sc~ool, and lD the same ~hool, . ~!vergence~. !Jl'eW 
1\4 share to a daughter as .81 first step. If as.a result oi ,, fro~ pl~ce ~o· pla.ce and co~~umty to comll\Ulll~· If 
this, tb~ other c\lstom shows signs of gradually disapv,01rr· codificatiOI} lS to be of the ~XJ.Stl.ng La~, some part of It has 
ing we may tal1e the further step of increasing t\Hl to ~e. selecte~ as t~e normal type wh1ch sh?uld gover~ all 
daughters' sl!are to 1\2. My fearis. that. even if· we. beg'n .who; fillow the Hinqu .Law. The r~s1J.].t 1s that a large 
to give 1\2 share to the daughters the desired! repercussion sections of the ~eople wil~ have to adJust themse~ve~ ~o th~ 
on the other cust~m will not be coming forth and sonR in.· n~~ ~aw~.. . , . . , . -: .. . . 
many, families w1ll be ruined by reason of the double. While 1~ IS trne th~t,u~1fornuty m Laws ~s.a des1dera~um 
burden of marriage expenses and.shares to the daughters.,. a.nd a Umform -T~rr1Mr1~ Law for all Iruha has .a f~~ma-

' I am aware that there is a. demand !rom the W?ll)en . for tJon, "!'e clltlnot overlook the fact that ~tl.man s~Iety _Is not . 
full share. The demand proves nothmg and until society plastic clay tQ be moulded .. as.the leg~s~~tor Wishes, b.ut a 
is reformed in the other direction also the d~mand at . tough mechanism rooted in a conservative past and woth a 
present cannot be . fully sn.fisfled. It Is. natural tlu1t strong . ten?ency ~o oppose. any ·c~ange~. b. ~atte:s; of 
women do not see. ot~er side _of the picture. Any how; succession m pal'ticular, unless enlightened.-pubhc opm,IOn 
a cautious ·step is always 'a ~afei method in J!uch matters. is s~rongly ~or a .change, no serious change should b,e 
and ·a violent change is undesirable. ' , . attempted. , -

(b) In- Clause -13 (~} Pa~t II. '.After sub-.elause (5) . The- Bill deals with··lteritable property, ~nd regu!J!~es 
·I would insert before (6) " (5)' A'-Brothers .and sh!tcl'S intestated succC6Sion to it, It seeks to introduce a:. mor~ 
and (5) B-:-brothers.an(l siste!'li' children;'' before ·bring- equitable- distribution and to bring in the presllmed prOXl· 
ing in (6) husband's heirs". My reasons for this sug~~.' mate kin& in the natural order 'of the 'p'resumed affection , 
tion are as folloW~;- : · ; , and attachment of the dead person._· · .. ~ 

1. ·A wonian's' desire 'lfOuld be to f~vour her brethers At the very outwet some !feneral remarks fall to b-e made. 
and sisters in preferenco to husband's hejm. · So far 11s The bill .does not deal with succession in general. At 

• husband himself is. concerned he is rightly put in clnt1se ·present \ve have the theory of survivornhip as to co par: 
3 beca\lie normally- a hus'baud .is evefythi!li for a wom:rr eenery property and heirship as to separate property., 
but in default of the 'husb~nd· and pareits she•would like This bill will introduce a further division even in s~pa· 
to help her brothers and si~ters rather than the hnsbaud'~· rate property, b~cause, i~ leave~ untouched agricultural 
heirs and a law of 'intestate succession should as far 111-1 • lands and what may. compendiously be termed Impartibie 

. possible. reflect the attitude. of. the, propositus. At Estates.· The Hindu Law is now regarded 11 personal LliW 

least 5 (A) is unobjection~ble even if I) (B) is omitted. and theref?re goyerning all persons who followed it whe~· 
1 ' 2. In ~as_es where a· bri~cgroom price is pajd 'by the ~Y}lr they_niay)e .• That. the Law follows them ~venaf.e.r. 
parents .It IS reasonable that at least when the gi~l dies. migration is :well settled-of course subject t.o the tew· 
her family wbo have· stinteq themselves for ,her marriage . to rial Laws of the foreign countries. Domicile \s affect· ' 
sh?uld benefit by ·her death" rather than, the husband's' ing the Law of the ·person did not occur. This bill ha6 

· heirs who have done nothing for the niar~iage. It may introduced Domicile ill! a factor of vrime importance ; and 
be noted that I make this suggestion in clause- (b) only~ it determines the right' to movoables and immoveabl~s. 
and not in clause (a) which relates to property- ~tot from· Here again' differences would· arise between the case of 

\ ber husband. It is reasonable that the property in clause "'one dom'ciled in ,Brit'sh India and ''one domiciled outside· 
(a} should got? ~he .husband's heirs as you have pro~id~A- i~ .. such, frr_ instance, as a Native State,' or foreign c()un'rf 
~ut sue~ a provis.JOn m the cases 9f other classes of Str1dhan- hke, Burma : whether .the- heritable property is mov;a~le 
IS unfaJr. F?r 1nst~nc~ as to ,p:opert~ she got. from her or ImmoYeable : and Its location is ·.in Btitish Ind1a or 
fatbPr what IS the 'JUStice of gomg this property to ltu~- otberwi&e : !.fuch confusion will .result if thiS new test 
?and's heirs rather-than to h~ sistern and brothers. ·Other .is introd11ced. for regulatinp: succession : One will be 
m~tances when your proposed rule would work very un- flU\ded by personal Laws 88 to joint family rights,, a• 
f~1rly c~n be sn~g~'lf:ed. Generally parents do. not sur. · to successiOil to a~rriclij,turallands arid Impartible Estates 
VIVe Children and your SU~ C'iaUSCS (4) and (5). rarely and to fol'P.il!'ll inJmoveahll!! : If one. happens" tO have a 
benefit the parents of the g1rl. · !lomicile· in Ceylon for instance this bill will affect. onlY 
" (C) In cJa,ui;e 18 of pa~t 2 to the proyiso !would arld -his immo.veable property in British lpdia. . 

or unle1111. th~,husband ~1sea~ded, the w!fe on the. ground IS the bill.intended to' regulate' Succession in the case 
of ~neh;lltlty • My obJect m suggesti1;1go 1 thls ls . verv of forei"'n immoveables '-ef a .·person domiciled in. British 
~:lll.wif her~ are ma~y cases where a hus~and discs,rded Jnd.ia r." Cl. 3 le~ves foreJgn immoveables out of its scope .. 

e n the ground of unchasht)' and . the ·It u. reasona~le .that in respect of foreign immoveables, · 

-I 
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lhe IDdian Legislature cannot legislate on the· prinqipies fcren~e is, to ue found to distinguish between one heir and 
)f International Law. But' Hindu Law is a. personal Law. , another. Among heir~t other than those enumerated thu 
In 'cl. 1 .(S), it applies to any person who would be govern· preierenee of agnate:;.. over eognutes i:i recognised in cl. 
!.I in· matters o.t Intestate 8uccession by the Hindu Luw. ,4 (b). But there' h. no limit placed IIi to the heritubl• 
lt is necc.s~ary to bring together the personal nat lire 'of' · UJ!nates. · 
he Laws, and the territorial ~haractcl' of the legislation. ln the order of succession to,Stridhnnam in'cl. 13 ,(a), 
l'lle matter requires further thought. · · · is there any cuse of inheritance to huaband ·, father'• 

In the enumeration of simultaneous heirs, the introduc- father's fa.ther. Is· it intended to trace the heirship !rom 
:ioi1 of parent~ an.d daughte~·in-law ~nd providing <h•m . husOund or the person from whom the property WIUo ob
IO'itlr the shure.meuli'oncd will1·esult in much greater. frag- t~iued ? After abohshing·limited estates, ia' there any 
1nen~ation rthim i~ cousi~te-nt with the orderly prl)gre.;s.u~ rea.~un to preserve the distinction between what "W88 in· 
lie society. In no. other system is the daughtcr,iu-law herited by a woman from her husband, hia father, etc., and 
,uade the heir along with wife and sons and ·daughte1~. · other kinds of Stridhana. Would not one uniform rule 
!'he progressive ideas may require prov1sion to be made be more appropriate Y The bill does away with the di£· 
t. 1r the daughters, though it is difficult' to fit it h1to tl.e fcrenccs between the ~everal kinds of Stridhanam.' 
!CCCfJted system of . the family. In .actual practice, the ltulc 18 does not disinherit a widp;.· who becomes ttn .. 
. l1:ilgiltcr i~ not left unprovided for in th~ large. ma5ority · chaste ·after the death of her husband. Is it becnua. 
,[cases' though the law'may have made ito prov1~1on for Jl. having .inherited, the property has become· hers f 
l'hf~ir marriage e)\penses in poorer. families exceeds Ly · ::lee. ·3 (1) of Hindu Women!s 'Right to Property Act 
!'t.!' any pr(h'i$ion which the law .may·conteruptntc to give is repealed. What becomes of the property of the joint· 
l1er. i .~. · ' ' . · . · . :~~,· ~ . fam\ly to which the widow .succeeds· under S. 3 (2) of' 

In the case OI adopted son, this bill recogui,ses three kinds that Act.' It remains untouched-Is it propel\Y got by 
~~i adopted. sons Dattaka, Dway!Ll1lushyayaua l!ud,Kritrima. a. woman by inheritance. -The conflict betweeut the two 
ln t.he uevolutio11. of property all sous whether nat)ll'al ·provisions !IHs to be reconciled. 
born or adopted are placed ·in a single c~tegory wi.thout. . In cl.' (2-d) the illustration. treats property in the hand~' 
~uy· difference betweeQ: them.·, Is it so .Intended f . 'l'l.le · of the last surviving coparcener as heritable prop~rty. It 
vresE:nt law giwl the. ail opted llq!J. 114, the exact, way:-~n ·:obviqusly refers to what was' joint. family property but 
'!'ihich that sh,_ai·e· 'is to. be c'alc.~l.ated ·being a. mutter .(!:n :bas come· into the hands of a sole surviving coparcener. It 
which ther" is difference of opllllOJ;l between schools, and . is no doubt true that he Mn dispose of it. But if b!a 
i<rovinees. ; Does the· 'bill dealin~ with. adoption recogttisc widow. subsequent to bis death makes an adoption, thll 
eny adoption except Dattaka ·T · .1 

• · • · ado.ption son tlikes it. by survivorship, divesting evMI 
Is. it jntcnded to ~e1110Ve th,e charaeter:~~ ~imit~d es~~fe those to whom it has• passed ~uhject to limitations recO£· 

known as woman \'l estate in respect of property mhet'1t.:d niscd by the l'aw, Is that intended to be affected r 
t,y eerta\n wonid jheirs 7 . If is· p~eservetl in the bill in · It is a nice· qnestion ,whether such property falb in 
the case of p•t·ent~U:.Ud tlus ~ncludes the father. too, a new . 3 (i) pf Act XVIII of :].937, or in ~ (2) of t~nt Act. If 
tu:agory o! limjted owne~-v1de cl. 7. (e). It 1s niso .pre· it, is the former. this Act replMes 1t. If 1t 1s the latter, 
e~rved in the ~ase 'o'f women ,who at the cpmmencemcnt llf that Act will give it to his widow, and .as this Act by ita 
the Act i.e. · i January 1946 had· a. limited estate eL 3, definition of heritable· .property takes m. such property, 
proviso.' Tl;~ ·daughters' and the_ daughtez:-in;law'a this Act. gives that property to otherr. also. There Will 
tis: ate , become absolute estate: Even the femalet he1rs ~f • be a conflict· ~tween the two which will require to be 
!3tridhanam property get absolute estate, or -is i~ that thiS · 1olved~ • . , 
bill regulR,ting only suc~~ssion,1 }eaves ~he qnailty Qf the President All-India Varnasrama Swarajya Sangh, 
Pstate obtained hy...the he1r to be p.etennmed by fhe present . ' · , · Madura Town. 
Hindu Law t 'l'he juxta position Qf the heirs makcs..such • 1 am sending herewith the considered' opinions of ~ur 
11 h~·pothesi~ untenabl~. . . •. . . · . Sangh and six other public ~odies in Madura regar~m~ 

The bill deals , only ' with legt~Imate .Ku~s?IP:~ The.. the Bili No. 26142 of the Centra~ ~mbly on the Htndtt 
liberdl ,spirit of the Hindus,· recognised heritability Ill' ~he 'Cllcle, Part; 1-(ntestatc _suecesston-m the shape of 
ilie,:t:tima~Ci ~ous in certain cl_~sses ·Of the C?tmnu~~ty. Re>olutions, (~opy of r.:Iuch has b~en annexed). passe.d •* 
~'hPir theotcticnl di>)appl'<ival.drd not overlook. the reahtw; .. a p~blic meetmg held 10. the pres1q~ncy of HLS .Hol!-D• 
This biD GXclndes th~m .alt~r~ther. Is .that nece~~r-s 7 , Jagadgurl.'! Sri Sankarnrha.rya·Swamtgal of Ava~ Srmi'• 
Won1d It not b~~more in cousona~ee; w1t~ the. spmt of -'giri ~~ut.t, tmdcr the ausp1ces of- · , , 
~odification to leave the· Jaw where 1t 1s as to thiS branch. , . (1) The Dharma Sas,ra Sabha, Madura. . . S h 
,Iii cl. 2 (d) there·must '·be • or she • bcf?re .dies. ancl (2) The All-India ·varnashrama . SwaraJya alii • 

' or female ' b~ore issue. What. a~out .two ~Jdow$ ~r two ~adura Town, . , . 
'.' ht ' · h •t' ·"' thfty have survivorshtp: Is 1t not ·· (3)The Austhtka. ~Iatlhnr Sangh. Madura, .. aua ers m er1 m., ; ~ · · · 1 · R ·-'· s bh M dura, 1 't bl · ·t y. Tl e bill 'makes such property ter · (4) The Dharma "'e~""a a at a 
,le;l. a .e ~ropel ~ . l, l rule that masculine 'gender (5) The Vaidika Sam.njam, 1\fadura, 
~~~ Jno;;rt~· ~1:?-~cne~aluded by sub-rule (2) .. , · f6) ,The Sri Yaishnava Satsampradaya Sabha, Madura, 
)llC u ~s 10 emllll.lle, IS e. c . . . . 1 th · imnl- and· . , · · . 

·CI. 7 (f) x:ef]Uires further clnrt,ficatlOn. n e R Jl'C~ , (7) Sri Vedri.nta Desika .Bhakta Sabha. )fadura. 
faueous; heir&, son, prl'decensed sons ~on. a~d ~o~ h~ thA The meeting was held at Lala Choultry on 2-4-1944 at 

. deceased sQns of 1i prodcccas~d s?n are recogu.~e . · ktendctl 9 P.:H • . ' · · ; 
widow of predec~nsed .son ~s gtven a. ~are! ~ :~ balance Th~ report of the Committeet is also ann~xed herewtth. 
that 114 of the,sh!lre 1s set apart for er 8~ e I on· . ·- : · 
3:~ il\ div_ided ~etween her sons and ~t~ands~s~or~ t~ta~ Text of Resolutions of !he Committee, dated 24t~ 
·e~n:qble mr~umstances the share she gets may ~hat the iD· , · ' , Apr1l 1944. • . 
•what P:arh. of her ;son or grandsons take. Is . · 1 1 The Committee is of opinion that th~ tS ~n ~ttempt 
.!i\'ntio~ t ·. . \ , . • ~· . o . to ~irtua!ly 'uproot and blow up the bwnc pnnc~Pl.es of , 

The widow 'of n predeceased ·son may not ba-yc a s n .. Hindu Law and substitute an ali-;n and anpigont<rt!c. tll't 
or grandson, but inay ·have a stPnson. or ste~~rr.~ndson, of rules quite opposed to the ~l'llttments, sacred rebgtonl' 
the cowife not living .. Does she I then· take lf2' the share texts an'd the belief~ of the Hindus in general. Thir. bill , 
of her huspand. · · · · · I • • 1 ( and th~ kindrred bills .hav.e to be veb~ently oppOI!ed. :. 

Sub 'cl 5 does away with the preferential rlg~t ~ 9 The Hindu public does not requlre any BUc'hftl c?d't 
arnates ~nd· clubs together .agnate.<! and .c~f.natesot ~~: tic;tion. Unfortnnat~ly~thale Bill hh~b ~otr: d ;blle 
enume~ated list .. 'There is a faiht. recogm IOU. . . . 4 rmblicity. The times are so sue ~ a. r an be 
preference of ·fat he;' over t~e mhther, as. ~:S:e3 0~ni~c- discu!'.Sion is '~ot poss~~e. ~;~;t;::!:!:n a~~i~;o thl · 
C:ome i~ before cl. o. In cL 9,,ho~e'~'reeo<>nised in an sta!e.d on this :J o ttollS matters of· the Hindus ill 

. ferenee among n?U·enum~rated CU'S ;~rene; of the male rehg1ons and o·re 1:1 • · 
, attenuated 1form m 9 {3) by the. pre ther way of pre· general. 1 

·-

over t.be female line wh~ othC:WISe no 0 : . 
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· · . ha • kn , as the ·.Comruoll! Law ·of Hindu Law i&.' Lr t_he Select Commi~tee is c~.ntra11 to and· conflicts will 
· 3 .. W t 18 0~5 '. ;,.t>•udeuee founded ·on •a .(lrmcip e ·the .primtrilial principles upon whicl). th: H·ndu 'Law o, 

a uniqU,e syb(em,w. 'lur"' • · · b d · 'tl: 8 ··t· th y h J.. t · · · · 'bl • u t" ·and tO all men. lt has we rouow· !:!ucce·ston IS a.3e ,m c mn.ts, as e ave ,,.,eeu rad]. 
~pJ?li~ e. to a ImCil · . . . . .· . . · tiollally 'interpreted and followed and. ·is ca!Clt}a·,ed tc 

'lllg a V~~e:S ::-, .· 'th , , I ro' th 'dev~!~pmcnt alltl Ofi'C!lll against, d StUI'b and bring abOUt ch!!OS in lhC fieldi 
· (a} Liberty 1S' gmn er~lll . r..,h e rovidcd the baol.: . o:i family !he, .relationship -and mut~al ~ov~ .and regari 

. gr?wth of_ variOUS schools. 01 t~ouo c P · , · obiaiuing- between ch,!drcn male and·fema:.e 111. the fam~y 
. ,prmc1ple II!, ~cee.~te~ an~ ~01.10 ~1 ed. , , , .. , besides breal1ing up- and: f~itter_ing .away the ,propert3 
· ~b} _'Irs .aua~tab.lity .IS IDU!l.ltable.'. It -:~Ims at cre~,~ng con~eption an~ .. lts use smongs•. ~~r:d.us. The Mee}:ni 
'11llity m diversity. . . . ' ·' further cmpha~Ise.~ that the ab;ect o~ the Bill tei1 & t' 

(c) Tbe different schools of ~indu Law are but narural ·introduce into ·the Hindu lA1w of Su~c ssion, principle~ 
·and. logical and contribute to the gr?":tr~. of Hmdu Law ;md orar. i~r.s. .ll.ifln ani). ~epugnant: to and 'inrl?nsist~.;l 
·in a land of numerous people. The rigldi,LY ,attempted~) with the .founda:Ioi~~ of Hmdu Rcl·g10ll and Soerety a.d 
this bill will prevent any such ~p~ntane"us grow<h a •. d th.e, wciv-religiou~. system upon which ihe Iiinilu ,L~ h.'l! 
,will ~ll1Uly end iii chaos lmd contusion. . bc2n .ba-.;ed and has been .smoothly, agreeably and WlllrnglJ 

(d) Th&.Hindus_,believe m th~ divine, ori?'in_"Of th.";r accepte,d, followed and ho.noured,' 'l'hi.> 'I!lect!ng fu~tho~ 
Jaw. It is obeyed not because it :has a; phys1d sa~~twn urgetJ •hat no ·S~ch gra:~ItQhs. changes are e1~her u~c a. 
behin'd it but because 'it is also based. on ll,/ltural Jlllltll:<!' ~u~y· or. caUe:l for to be. Imposed upon the duc1le llmdt 

·:and eom~on senicrand it.!! potency ,to ma:n .ain the s~ll;uari S publc,,es.peci~lly•in the absence ~f any s~u~h c. Y. or demand 
· ,of Hlndu :socie y. By this codificat:on. tb.~ conln,an\1. ,,f · fr?m t.ham. i~.i'· ·any flagrant c;.umges of their ·):ersonal 

-a political power is substituted and the very p.asic prin1:1· laws. · ·· _ : - ·, , 
pleHf Hindu. Law will lo.~ their ~noot~ngs. · "II. This me~tin(?: furth~r tuges: tl1at. f~r t;t,e 'ab~'l·e.· 
· (e) The Rhidti Law, as it is, may appear to be c~mll.ii- said .rea~:ons, th•! MarringP Bill is also calcuia:ed tolofie d 
l(lated. bufis perfectly lof.'(ical. , · ·.' · · 11gair\.~t' the Jon go cstnlllished l!lws of th 1 Hii:dus r,elating 
· · ·4: Thl! Bill, thou~'h· it' cll\ims tt cll\'l.ify Hindu Law. ain:s ·to Marriuge, ulucces;;at·y and nnei.Jled f"Or. ' 
.at subs: it.uti~ an ali~n. arbitrary and an . illogical set or · · , · · . 
rules. The working of the· same ·wm .mean netd.JSS li1•· ' nr: This meeting further resolves 't;!at th~ . revival' oi 
oation •expense3 and. worry, and ·will ultinia~el,Y· result !n the R~o Comruitte~ and -the attempt ta impose new law' 
breald~g .up !lindu socie~ and~ destroy the Hinc~u l~~"t· up?n the, Hindu; in the, g ~ro of- cocldic•1t,on is ·~ :;tep 
.gion,. . · . . · · . · . , ~ • qUite. unwel~OJIW .to the H1ndus,. espec ally at tjus t'me 

· . 5. There 1s no ne~il for Auch a legislation .. The Vll~t1' of '' ar whlch. lws bqnght, m 1.ts wake V'Cryo many 
majority of the Hindus rlo not. ~ant. it. If: a fe,v, w·2nt' , 1r·'Uble, to ~11. Incl~an .ho~'lls, :l\ it is: an int~rferenee in~ 
t0, have n change in thP order of succe.:sion to their .ep~- ,tb~ .soc o:rehgio~ tnstituhons guarant~cd to \ijl' as .fu!l.da· 
rate property, a simple~ 't.es"amentary instrument ,w ll. me.ntul. ,rights ' · ' . ' · 1 . 

effectively bring it l!bou!.. ,Why then this hill ! . · Why I.J.en 
1

IV Thi's, m· ·~t1·n.,. de•pl d 1 · .th th d .. k. 
tb. · flj ti' 'll' b1' ··th h h 1 r · = " " Y ep ores . ~ me o s .~ en 

Is .ll1 c on on 4n un~l m~r pu lC WI t e e P 0 .llt by the .Gov~rnm~nt· independently 01' on the advice of 
-J'prelg'l). pow~r at the p~mt ot the ~ayo~et t ' I in' ere~ ted' people to agitate questions religious, SO.'iO• 
.. ~. T~e attempt· a~ piecemeal l~l?latidfl ·defeats .~be v~.li::l'iO~$, when,'h~re i{reaUy no opl)'~ttunity to,g.ve. \ent 
very a1m of the supporters of .the bPI. • · · ·. ,to fce~mgs dunr:.g "this critical, 'Var pcrioU .. 
· 7. The Committeei re~ttets· the insult offered· to Hiudn · · · ·. . · · ... 
. religion' m the Selcc'' Committ.Ce repor.t in the· li.'nwor~l~y Y., Resolved, th'at·to these resolutior.s be attach~d·· :t'Je 
passage-'' It·must be 'premis'ed. anq all, the scholars de .at!ed memoran~um prepared by the . .Committe~ ap
.agtee, t.hat mo.st of the last' vedic literaturP. has been lo:t ; · romte4 for the· !md purpose bj ~he Sal;has aosembled oil 
little· remains ·in it. of posit.ive law." This Committe~ .30th January .1944. '· . · :. · 
prays that the·, Gr.vernment will at on~e arrange to:~:i:; '· '• 1 ' 1 

' punge .the same from· the Select· Committee rep>Jrt _ . ' 
S .. Th~ ·Commiftec regre~ tbarthe opini~ns of expert;:. :K. N. Rajagopal Sastri, M.A., B.T.~., Sub-Judge of 

~vell verseQ. in the .texts on Hindu· La':' shonld hav,e ~q, ' '£anjore. ; ' , 
~ored.·t . , , . · · .' . .... ·.,· ... · . . , · · . . · '. , 

9.', ThiS Co:nmit~ee re~r~ that the Select Comini·te~ .. I aave the h?noUf t? request that thefollowing sugg!'S· 
· ~1ould have taken as an advisor it gentleman who coxife>.itd ~':r'• 1 e. the I_lmdu .Code, .l'art I . ('Intestate Siill~~&.i:On) 
that he. wns not a' Sanskrit s~holar. . · . i, ma,v ba- forvl'llrded to the proper qu~r'.e:. · · • 

' 
1

10 .. Tb~ Comm.it~ee ~egrets t~~ breach. of the cill)~en'ion (1) The doinir;~~t intention of th~· Bll\ a~>pe~rS to ~ . 
illat,m.the consid~rat1on o1 socJ~l.lll,ea,sures affeati~y~!! tn ~ol!fer-riglit~·of Inheritance si~ultancou>ly·on 1rJthera 
COm!1llliDty only, memb,rs beJo~p:lllg to other commumt1~~»' • and Sl~~ers, ll SIS~et• taking tiaJf as much as 11. brotJier in the 
illould n?t. takP. ~art. . . , ' , · · · fath: 1· s pr,opcl'ties' and a brothP.r. 'takin~r half as much B~ 

11: Th~ Com"!littel. ~herefore, pra~ fhat .tile .furth~!' ? • Sl~~er . m the mother's proprrti?s. , nut this 
Aollilderatlon of ·the B11! by the. ·Legislature- may· be m.entwn H not ~xpresseil 'in the samr Iau"'uage in 'Clauses 7 
dropped. ' " ~~'d ~3(c) of the Bill .. In clau~e 7 {he ~hole e'tate to lito, 

. ~ , . . <hstr:qu'cd i~:taken as the sum total of 1he ~hares whicll 
Resolnti.ons .passed at tlie m~cting on ~nd. ,Ap:il. . t~es~yera~ heirS are desig!lated to take, whereas f!e in4ell· 

1944 t 9 tlO~ •s. expre'lled more . di,;ctlv in chuse 13 (e). .Ill 
1 · ' . ' a P.t.l\ ·· ' lPgJSlllt.We eJtactme?ts itis des·r~b]e t!Htt th~ Same )angll8~ 

Tlii~ ~~bFc meetin~ of:the. ~tiz~n'i o~ Madura held in ·should be used to convey the same .idea throughout. · . 
tue pr~.~~aencv .of ~11s Ilolmess . J.,~rwl,!!'nrn . ~.onk,ra-
.ffital'va Swamiga1 of t}le Avani Sringagii'iMutt Iinder tlie o.f(a2) In elau.~e 7(f) 0~ the Bill, it,j~ sa~d ?."The widQ. 
J!Uspices of...:. . . . I . . . r,re-deceasecl son, If she has no son ov son's son sur-
. 1 .. The Dhat•n!as~tr~t Sabha, Madura. . ~~Y~ug,.sh~:I ta~e l1al£ the sh~:·e ~hich her hu•band wonl~ 

2. The, AH-lnd1a .Varna~rama Swarajya San'~'h, /;; r,,c~,e~ ,~ he had been a~YP at the time of hiS , 
)T,adura Town. . · · , · · '. · ," ' tf

1 
,cr s rat 1 : It i~ 1tot clear whether the i,)ltention ia 

.3. The 'Asthika 1\Ia~bar Sangh!Hll, ¥adura. iH~m~~~~y~q~;~~~~- .\l~nnld t~ke ~fllf a, share -~as, for 
4. f'he 'Dharma Sevaka.~abha. !Jl•,llsP7(d\ of th 'B'Jlo the !JrOt?Ositu.s would' take un-\e}' 
5 'J'h v · dik. " · · . · . · . 1 . ~ 1 • or only one-fountb of a share. Tli• 

·. e I 8_1 II .oama,]am, Madura. ·, . . ~ngunge. as lt stands. woufd l~arl to +11' )a•t interpret•· !· Th.e S>i Vaishnnv~ Sats1mpradala Sabha,'Madura
1 

~~n~ 11s h) the well-known case,of the,illegi:\:-at-e son of a 
1: Srt Vedanta Des1ka Sabha, Madura. ·. I f 3· (See Kamulamma! v. Vi~wanath11s,v.ami Naicker, 

~amlllou.~ly re.•o):ves th~t the proposed Aln~ndment or· a~pii~ ~~ ~ia~ras .167, Privv Cou~mit as explained ano! 
mdu Law relatmg to. Intestate Succession the :inanner: I, li R 1 a nraJa of lfolhapur v. Sundaram Ayyat, 

r;r on the l:.nfl!i proposed by the Bill No. ~Gl42 a,j reviied .. t. . 48 Madras 1, .at pages 7(, and 226 to 228). For 
· · · • • · !WI anee,. suppose 11n Ultestate Ilindu !;Ia'le le11ves aa ~ 

) ' 
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onfy hefrs /1 sen, and II }Jred:c•:aseJ: ~o:J's }tld~W. who, h K· 
no ma!e issJe .. ' Jf the schi!Jne of distrih'Ution is one shar~ 

' til th~ sen and. a. half share for the widowed dnughter-i , •. 
. low, it: ,i·il! be ih,\he ratio ~3 and ljJ. Btit if we must 
imagine tb&t there WCl'O tWO' ROllS, th~ (tistr:butkn will bJ• 
half and hall: ; and then jf ihe widow cf on~ of them :s· 
.t;a be giren:· ~alf of what her hu~band if alive wou'd ha' e ,· 
t~ceived,, she ·will take one-fourth. and th~ mrv:vb"' .son 

f hn\'l the lit•Uvllr. to requ~sr )'<tO to. commu~icate to t''t• 
Govmunent of India my abo1·c opiui n on tht-ss ' Bill•. 
~tbou:·h my opinion·on the La;l' of Marrlogg Bill mig:.t . 
li · he.d to be ptemuture) ani). to rccolliJntud. to them !.heir 
trJect on.. 

. A 1111t .&ure, 
'(l.er bro.!JCr-i::-;aw) wi:l ·take three-fourth. Th~ ln•e.1- )l~ssrs.:.--
tii)II ef the· legislature in thh: I:',:l!-~c:r m:ISt be so e.;pre..:;,d · 
a• to leave P.o room for. cent o;oersy ai all. There is , no ISeetharam Sbrotl'. ~anoger R.. c'. & Co., Mnd··as ;; 

' difiiculty when a predeceased ·soiis .widow has male hsue, .M. R. Ven·,tacbl'll!-m, Madrlloi ; R. 1\:iHhandas ·Mc~hnnt,. 
f~r she .and the issue together take the share which the- Madras ;' M. Sitarama Sastri, lllnd,ras ; N. Rnma;ankn:· 
predeceased son would liave taf:eu· if alive, though she Davay, Maurr.s i B. Uumcsren, MaJrn.~ ; T. P. N~idu, 
·,1~rself takes only a fourth of tha~ share. '1.f:ldraa i S. 1'yagilrajun, Tjnjtll'e lhtt. i :M. &shn!lhariar,, 
' (3). It :will be better to refei:- in .claUse 7(£) of. the Bill. Retd, Teac:wr, .Madras ; A. K. Scshadrn.: Uaniput 1· P. G. Venkn~apnthy Ruju, ::!ow(•anpct, ~IaW:as ; P. G.: 
to th<> son··br the son's ~on, not.o£ the widow of a pre~e- Lukshman R~JU, 'Madras; .K. S.lkG, :Mylapor~, .Madras t 

. ceased son or the'. intestate; ·but of' the predeceased son P. C. Balakr1shanun, Madra~ ; Jni Raj Knrs,ndas, !'ark 
liimself .. For' the male issue intended to be ·referred to Town, Madrr$ ; Jambadas Jai Raj, Park Town l\!adras . 
may be his by another wife' than· his surviving' widow c. T. Kri.<ili:~anty, ll!adras ; K. llr .. Kaudase~ Pillay: I 

(that is; a step-,son or a step-son's·son of the surviving ¥adras; .A,. C. Sahtgh Sowcnrpct, llfpdrus i K, s, 
widow) ; and, conversely, it. cannGt be. the intention to Mehta, 'Chel:llst, hfadras ; Pu~usba t nnd Sbiv;t Chand 
refer to: the son or grandson of tl1e widow, by a"previous· Jo~hi, China l3u7.nr, Mlldras ; Oopi Krishan Ram Gor~ 
·l!usband. 'By. the d~fiii.~tion ih c~ause 2.(gY of the Bill, ,Jhauer, C~ina Bazar1 Madras ; B. Chajju .Lal Mllll!l'al, 
.4 ion.! does not inelud,e a·' st.ep-son '. · · Sowt>nrpet, l\Iadrlls ; Ram, Chand Chamlak, Sowcarpt"t. 

W In clause 7(e) .. o~ the BilL prqvision 'is made for l\Iadras; Purshotram; li:Iacr s l Damodarda, Vallnb!:· 
the' devO'lution o~ the property in erited by a par~nt, on · t.las, Sowcarpet, ~hdrns; 1'. Khandml'amy Snst~i. 
the latter's death intest~te.· The 1cfcrence to intes~acy in Madras; 0: K. Ven:;ctramnn, Mu\lr!lll; IInri:lag Lnkshmi 
the con'text, as well as the scheme of the Bill e·:el1" as to 'Ch~nd, Sowcarp~t, Madras; Vajbhdas Lakshmi Chand,. 
~e' quality of the estat~ taiten by i'1mal~r hei~s, show that Sowc~!pet~ Madras ; D. S. l1.annapran, T.rip!Jcan;,. 
no· restriction on ."the power Qf .alh.ation inter vivos of Bhaidas, Madras ; · y, I\, Sr'nh•J:;an. l\Iudras ;· J, Pur., 
any heir. is intended. "But the clause as it stands may shotam Ra~, ll:adras ; P. S: Srini\'1\San·, Thyayarayanag-ar, 
give- room for· an arguwent ~hat an· alienee from a parent Madras ;· E; G. CHumshyam Das, i\ladras ; · R. L. Kota:liu 
gets only an esta,te defeasible at tllc parent's d,eath. It. is' Mridra.s ; V. Gopaldas, Sowcarpet, Madras ; J. l( 
tliere£ore suggested that after th1' wotds " but any pro- Tbyaywaghwan. 1'hya~ornyanngc.r P. y.; J. KrishMma.. 
perty so inherited "/the follpwinr; words .he inserted·: charya, North Arcort ])istt. 1M. Yeeraswamy Chetty Park· 
... and remaining undisposed of by 'the pa,rent '!. . •' . 'l'own, Madras'; .A. !lfunuHw,\my Chetty, Park 'Town 
· (5) .A necessary •consequence)>£ t~e multipli~tion in. 1\fddras.: M. ~undarajudyP.sy, .P. R: Madras;· M, n: 

the number of simultaneous heirs Will be exceSllVe frag- Jagathusnn, llfadras i lii. Vrneo,arno, Madra,: Kas&. 
rru;ntation of ·.estates. The etl;~ct ean, however; ·be mini- Fh_iah, Madras •j. G. V. Embmbriaz, Park Town, Mad~as ~ 
mised and discord ·lessened if a right of pre-emption in G!rdllar .1411 Dhaldam, Madras i .A. Pnnnamehand Biyas, 

. the heirs or arl.y of them i~ created ')Vhen one 'or more ~f Madras·; l\1c:m·I,Lnl Sri Kishan. Madras; Madan Gopal 
the heirs alienate .hisjhe~ or their .interest or sb~re ~ the ··Mccinthda, Madras i lii. J.l;'arayJntsmvamy Nayer, Madr ll:; 
'!'.'!tat~ of the deceased: , . · .. . , S0han Lant!o':nthuay, Madras; ·Ram Chauder Bhi ami; 

(
6l'In th; definition chiuse, the phrase " dyin"'o .in· Madraw·; Gancsh La! ,Ji Keertnniya, Park, Town, ll!adras ;' 

" l Rattan r,al Fomcr, ll!adras ; Jay.marayan Daga, :Madra.~ ; 
tesfate " may be defined tO' mean '' d"ing leaving no wil ~- ~- Ghaver Madras ; S. J,, D~ga. ll!adras ; H. Bal. 
cap·able of takinl? effect in JCSpect .of t:1~ property _in que.s-: krishl!,l).das. }fadras ; • R&dhakrislinn Joshi,, Mad as i 
tiott according to the rules cm,tamed ln. the Indl~n Sue.· V. D. Jor\i, Mad1·as ; Dhnn 'Raj Bhuta:la, .Madrns ~ 
ee;:sio!l Act ''. · ' .1 ' Jora'iH:rn.al, :Madt·as ; · Badrinaryan. ' l\Intlras ~ Sha 

R(\tbancHanrl Bhw·mal Salen Sba ··Ramsodmull Khu"l· 
Hoi10rarv. ,· Secretar-1, Bm\ A. ssociation, Madura.

1 
• <·han<IB; M11dm ; .S: Makanchund. ll!adrns : Sha Ri: ah. 

:t· d11s~ . hnrmanll,.l\fndra~·; FO!I~mall !lfullchand, Madras) 
'i have the h~nour t<l communicate •he rt'wlution d J·.e Sa!l'aJ Rauka. l\Iaurns i Tl;jlokohand P.oosajce. ll!ndra~ ; 

reneral· body of the Ilfadura· Bar As~O'~·atinn l:e'd • n B. Yallnblcla~ .Shah, Hyderabau D£ccan : S. Gopnla. 
14th Juiy 1944. (The Bar As~ociafo1 i~ of the. o~in;on 'hishnan, ~!.:1ura.s ; Gomr1J Fa ebchand, ·Madra~ 1 . 

· that it h inadvisable t9 proc~~d furt .er a' ,tlus Oi'l'l~ n~r, · lla·.tn11ji 1Shnnk~rlal, Madt·n~ : Danahl Mancl:a\~1. 
· wi'h the intestate succ~stion b.ilt pa~f. 1 Iiin:l.li. Code and ~~adras ; .Premcban:l Gulabch~md, :!lfn:lras ; . Jaga·a·>.iPe 
· that ,the bill itself .should be dropped. SJ~nkerlal, l\Iadras ; :M O"'ya Pakrn i, .Mndra1 ; Haza. j. 

--- n•nl Jiv~raj, Madras; Vamo.'chand 'Fdozmul, :MIIdras r 
. . · 'l'rrachand Gha~tsh.vnmtlas, · . :Madra'j : Motilal Fio:nra. 

. . v OPlNJbN AGAINST THE BILL. . "M:1d:·ns ; Tara·~hnad T\undJn;:Iull, 11Iadras·; JVndum:•l . 
~. The follo.:V~h!!:. identical op:njon has. b1en rec·t-i 'ed D1li Chnnd, 11Iaclras i .Mimroopjee, Lakmichan~. Gem· • 

·, hl d p · 'r"wn. Ma·lra~ ; l\Iaganlal -Tal•;, l\facl-aa ; Tikka-rd·•11 
. from 278 individual ~o'o.~gin~ tr) X ' .. al . rJ· T~··a~ilas. Sow~:!I'QCt, Madras; !II. .v. na,.pat Medra.s . 

. >ince, whose names are g Yen :n the An.:Je~ul'e~ · ~- V. Sutbar.mmnia, :Madra.~·:. .iii. V. Naraj.an~swami 
~ In my humble view. M neitl;er the Gove·nm~nt of Ind'a Jrer. Tripllc~nc. !l!adras; • s. I". Raman1V8n, Madr81 . 
. Rl>r nn:v of' tlle' Pro,.'ncial &1~-ernments pOS>'~S or !·,a· at R N. VecraraJ?nvaha J.l;'aidu. . P. B. i\fadras; E. n: 
any ti~e • jJo•se<ficd any right "to le~islat? \)]IO'l ·matt rs Narasimhan Na·,ru. P. ,B., 1!{adras :' P. V. Subd~tr:.lltt, 

'li'' 1~tjng +n t~~ pl'iYat~ luw~ <•t the ~!:indus. (~~ !he n~·:•ent ~e!o~e: P. S. Krishnamoorth'. :l.fadr~s: ~I. A-1di~P.lla· 
pohcy ·of the Gcvernme:.~.t o• Inch a or eo-h ~·mg H n u n\~ .. llfadJ·a~ : . IS. Partha.<•cstty. Madra5 ; K. ,J, Sin. 
Law thron!!h th~ •a.,encv .of the' (jl'n;cal · J,-!!'·s1atur~. P • jlr,karam. l\blras ; V. P. Rq••. i\111 :r•s ; )C N. R~ma
pecially under its p;esent form and con.•ti:ittion. is molt "'ra'll1y. Mudaliar, Marlra.~ : ?.fanj!'u!al :U.' Dolia. P. rr. 
un"les'rahle a'ld its'contempla'ej ~c'ion tbPre,n un·t.at~- !Imlras-:. R ·rc·,~inntha .nao )fhdras; T . .A. 'l'bhma
~an~e: (b) tho action of the O~vernment of India ln ~'Ul)R!Il~ll rhe!ty, Matlra~ ;· Nnrayana~ C'bet'y, lfa!)riiS; 
con~tltutm"' I th' Ilindn r,aw Comml tee for' the me ·a a •. R. GovmdaraJan. Mad•ss. ;. . E. LanJat·!h81'8m C:he•tv 

. ~ion nnd d;aftin.,; of thll Hindu Corle iR totally dhli!!:ed l1y, Ma!lr~R :' B. Sundraja·Tycn::rar. Conjee,·aram 4 Gan~ha: 
·the Hindus--; 11nd (e) the'Hindu In~estate Snmss;o~ :Sill )r.all, lfa.dras;. G. S~dasbi~a ~hatta, lfadras; V. X. 
anrl the Hindu Marriage· Bill ·con tam many prov1s ons Sub:amma I~·er, TanJOre DL~riet ; Dewan Ba~adur· 
~·hlch are quite c.onfrl\t-y to th~ spirit ·a~d letter of the' Gonudoss _Chatb'~rboojasoss, :\Iadras ; V. S. Naro mo.' 
Dltarmasha.t;tras end are detril!lcntal ~o IJ;Indu culture a:d .ham. English As.•tt. }fadra.s ; , L. S. Chmgahamyache:ty 
eivUisati9J!., . ' · \ , . · ~~ _Madras ; ;. ll. Jlajagopalachari Sir0111Aili .WL,t4n~ 

,. . . .. 
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··. 
· , · · ·· , ·.' No. 24.~INDWr ,STATES. . '. Madras; G. Pakssiraja Iyengar, .Asstt .. Madras; •r. S. , 

Srinavasa Iyengar Headmaster, :Madr~s ; . G. M .. A.· · . · ;Ho~'bl~ the R~sident for Ce!ltra.i Ind~n.1 Indore.· 
,Raghavaehariar, .Madras,; . I. N . .:A.Iogus1~~am, Ma~r~s ; l for11ard a copy of letterfrom 'the Pr1me :r{imster, Ind(ll'e 
• Gopaldass Qoverdhandass, .Madra.~ ; . ,MeiJayal)l :t\a!du, St:ate; Inqore with its. enclosures. . · 

Madras · C. Manicka Devar, · . :Madras ; K. SashUlyu, · · --.-;- . 
liadras ~ P. D. Kittachi, Madras; ~. S. Sriniva,an, , , : · Prime Minister, Indore- State. 
Madra~~ , V; 1 Venkatacharia!l,, ,Madras ; . T. Kanan,· $I have the. honour to' forward herewtth applications 

1 ~fadres; M. Birisatham n~·vey, Madras ; · J. P. ,Venlto- frol!l the P.resident, Sbree Sanata'n Dharma Rakshini 
harau · l\{adras · Jainnadas Jivraj,· Madras; Trikandas Su~fu1, Indore ; President ~>rantiya D,harma l:)ang~·, Indore; 
Jamh~lal Madr~s '; . Veljee Pragjec, Madras;· .Ramatlas_. !'resident, !1~adhya Bharat Sanatan D)uirma Sammelan, 
Dwarkadksj Madras ;' Paramaudas ~aikishan :Q,as, Madri!S ; I lndo1·e ; and PresidC~l~' ~hri v.arnasbr~m l)harliUl Rak.shini 
Chimanlal. Mohanla!llakeol, Madras ; .Shant1lal Okhalal, Sabh!l, Indore. · 
)!ndras ; R. Nilltauta Kosadia, Park Town, Madra({ r ' ., · --- . 
M. Gokaldaf\, 1 Madras ; L,. Shanka!'llnlitliiYRf!ll Sethe, 1 1. President Shree' Sana~an :Qharma Ralrshhi Sabba, 

. ~fadnis ; T. S. Subbraya Sukkal, Madras ; R· V. StikkaJ,, •]JJddre. ', • 
:Madras ; R. Pf.\dmanaba Suldcal, Mad~as ; G .. Rama· ~. Pt·Cfiident' :Prantiya Dharma Sabha, In&re. 
cha~d.re Davay, l\Iadras ; K:. Vishn'udas, :Madras ; · P. ·" 3. President) .Mnullya. Bharqt · Sauatal} Dharm.a· Sam·' 

· Flumlai oChetty, Madras,;. S. Haugu Rau, Madras ; S. m lan, Indore. , ' , ·, , ' 
Dhhnartli.u, l\iadrns ; s. Subha Ru'ni, 1\'Iadras ; G .. Rama~: -1: President, Shree 'V arnashram Dh11rm Rakshihi Sabha,, 
chandera .Iyer,'JHadras; S. Puroshottam!l'Rao, ~I'tldr·aa; Indore. ..: . • · 
F. Varada ~o, ·Madr~ ; S!. Rad,Jl.altrishna' lyer, .'·• :rn ou.r humble .view ,1;1either;the Govern~ent of India 

' ::IIadt·q ; . A. 1Lakshmidat Pai:lrlyil, :Mad1·as ; c: Sin:1ara; , unr ·any pf the Px·ovincial (,1Gyernmenur does pqsse~ · ar 
.rao, Madras ; · S. Kuppuswamy Kyengal"; T. Gop'aldas1 • has .at any· time. pos~essed any 'right to, legislate upon 
~ladras '; P. Munuswamy Chetty, Park Town, 'Madras ; '· matters relating to:· the private ~1id 1J,eligi.ous laws of 
A. V. Davey,. ·:Madras;· S. Ramanatha Da~y; Madras.; the Hindus. 'l'he present polrey ,.of the Governn1ent of 
T. S. Krishnaml\l'tl!i Raq, .Parle Towrt.' Madras ; . ,llal'idas · India of codifying Hindu .Law throu~h t~e. agency o! 
Girdhardas, Mint Street, l\ladra!l ; Ramakrishna Davey, the Central J~eg~~laturc fipecially .undet• its. present forn1 • 

. Ill)nt Street, Madras ;.• S. Go\"lndas. Madras; V. Subra- and'con~>.-itution is .most .undesirable,' ilJ:.·advised, un
mania Sastry, l\{Q,d~as ; B. Jeevandas. 11-~adras ;. Baldev-. ealled for. measure, liarJMul, ,'highlyc deb;i,m~ntal to thli 
das Govindas,, Madras '; . Lald11s Govindas, Mint Street, religious, SQeiu! ~nd. econoinrcal intei:ests. of the , Hindu 

, )Iadras ; B. sp~utbi,. Madras ; 'B; Go~~ndadas, Sow· 
1 
eomnmn,it:y: .und its contemplated · ~ctl(Jn tnel'eort. un-

ca).'Jlet, Madras : · S~ •Sr~nivru!a~palan, Madras ; .v. S. .statesmanllkt'. · 1'he ~ction of the .Government of I11dia 
SrV!ivasa . Ra~bvan, Nadras.; .. Dwarlcadas Hamattdas, il) constituting tl{e· Hintlu 'Law Committee ·,for tb~ pre· 
)'lladra.S 1 . Bhagwandas Lald~s, Mint . Street, 1ladras ; · parat.ion .ancl draftiilg of the·, Hindu Co(lc is w~olly, ·l'll· 
liliushaldas novindns, :Madras ; ~iS!iendass Girdharda~. ' pngnant to tlte 11indus who form,the hl)llc of the,'loyal 
Mint. Str~et, :Madras ; Revashankar Dav, ~ladt·as ; ' subjects of our e*Ji~ror and llie action 'is d,ireetl~ against 
Duraisam,i . Gurrukkal, Madra$ ; . P.. Theppemnalia}\, the · Impcri:\l. Proolamation. The. ~ndu Intestate sue
~Iadras; V. Venu_gopalaaiyar, ,Triplican, Madras ; eessio~ Bill and the Hindu J.farri11ge Bill qontain many 
). ~. Lakshmana Aiyal', Mad!'as.; V; M .. ~r,machalan, provislom; 1fUit~ COJJtral'~ 'to the spint a.nd hittet of the 
)Jadras ;. Kuity Balq. ~aidu, Swacarp~~t, Madrjs ; G .. l!hllrmniihasfra and are .detrimental .w the llindu'

1 
cul~ 

Muthuyo, Madras ; Veerraragha'\"iah, Jlfadras ; F.. ture. and dvilisation~ . ·. ' ... 
Cherega_bearoya Naidu, ~Iadra~ ; lC Venkatesa N~idu; I )ave t'he . hono11r tq request you to communicate :the. 
i\I:Idras; G. Radhalcri~han,, 1\:(udri\S; L. Srina:va.sa,ri, Government lof India ll1Y above opinion on, these' Bills 
Ma~ras: V. N.' Sawdeosivairq, ,Madras; . ShNama, \thongh b): opinion on. the la~ of 'Marriage pill might 
!r1shnan, Madras ; R. • Padmana · Bhan lviad1·a~ •· b,~ held as premature') .nnd to.reconunend to· the same for 
R. Saosm~,nabl Rao, llfadras ; · K. Sunda~mit . Tin~ . their.' l'l'J~ciion.. · · · · 1 

-

nev'elley; a Ananthauarayanar,' ·:Madras l 'Y, Pal" ' ' . ' 
tllasarath:y:; Mad~s ;· 'T.. Sambantha,. l1adtas; ,

1 
• No-;25.-:R.AJKOT, ETC. , ~ 

·:·~ !luyeng~ranJan, 11h~as ; B.r . Bhakthara· · . , .Protest ngainst the Bill. . . 
~ulo?, ~~~dras i A. LakshJ;tlah, Madrds ; , Gokaldas, 130 r~side11ts o£. Rljjkot. State (~athiawilr) haVIJ 
· araJanJl, Madr11~ ; .s., Chou1.~nal, Madras ; · S. Chouth. .~igned a protest agaioot the Bill . · ' 
Oal,l t1agras ;Cl tRat tJblnll 'dPartl~ Swacatpet, :M~dras,; l?l residents of Jaipur 'State~ have signeil 'a· prote& 
;lr a l as • l!l ~r lUJ a.~ .ll'!adras i B. Govmddas. 8gll!Mt the nil'l. I - ' • 

:hadras ; KanheJyal;¥ &harma, Swacarpet Madras . • , , . • , 
c]ap~das Bhagvan Das, 1Ia~ras i Jaisingh Lalj~, Madras~ . Resoluti~ns a m;;t the Bill. . . 
!~:d:an:as P.a:/llana'\'far~, Madl)&S ; Fa~chand Bhag-1 

:: ~he folltrwing identical !esolutiol)fl wer~ 'pa.'lSed UD-

:\Tadras' • I~~d~ ~en~~~as 
0 
Gov~1h~ndas, Swacarpet, nnuno~sly :at different places in 1ndian States the' ruup,~ 

·~owcar~et; ·Macl~m/n V~ .Kr~hnada~ ra~f d Gan.eshl~ olf wllllc!l are g.~,·en in the Annexuae. ' . , , " .. 
Sankar R Madr 

8 
~ G · • . a ras • • • ~eso ut1on no, 1. . • . . . 

• \ K Nar~~hacha~i~ anpatram Kahdas, . Madras; 'fhis 'mee:ing l'e3olves that ~ in itg con11idered view 
liad1:as '. Sthanan ~~::rasB~ ~· ~u.n?rn ~hat~cbdrl, t~either J}o,t. of India nor any of the Provincial Govts doe~~~ 
-~radra!·; , ~. Santhana l3 a . a ~c !m, erum el\ ~v, possess or 1\as at.~ny time pi)S$e&>cd any right to legisl~te 
!i'arasiniha Ramanjullhari ~adharJ: ~ari_Aas 1 A. K~ . U}:lon mntter of pmat~ la,vs of the Hindu, the present pobey 
Bhat<achar.f · M ·a d M a ~BI; b · · anan,uda Ot the Govt. of India of codifying Hindu Law throU~th' 
Tow~ 1\lad~s ~ ri ~! it th~ am andam Chetty, Park the .agency of the Central Legislahtre spoomUy under it& 

~~~t~T; K. E:risl;n~. Pm~y, c~~t~~~ ; 88~mJasi~:;~:· . l:~e~~~tf!:t:gda:ti:tiih~;en i~ · ~ost :r.ehensible .. and 
Va~ . ~~n.,p ~kiadTras ; B. KamalanMn, Madras ; , A. .Itrsoluti9n .no. 2. , on u ra Y s~ • 

e agJI'l, ar own Madras • ~ Narayandasawamy · Thi ' · t' · f h · · · · · · · · 
l1adras ;· Saljee Jam~adas Ash'er ·:Park Tom; Mad ·a : t th s me~ J~g lftr\ :nesolves (a~ th~t witho?t.preiudJC()' 
G: Ramanujoish JS:utt . Madr ; V'd 1 · . t s ' ~ · · e con cu. s ? tue fi'rst resolution:, tlle actlon' .of th' 
roiah Chutty, Madras~· DayaW 'Shiv:jrpu;r~l ~1":8-: ~0\"\~f' India lll. constituting the Hindu Law Committ~ 
Madras · :1Iuthyala Baliah Ch 11 ' r . own, or e pr~parahon and draftin"' of the llindu Code IIi 
C.'hetty; .' Madras . !lfuthyal~tty, S~btfaki~t · ~~~·h , ~~ytm~an-an~ed a~dimjustifiaoie: (b). That the I!induln· 
Madr~s ; B. <furumanthial, "Madras . N · e Yt f. 

8 e ucoossJon ~t}l and ~he Hindu: Marriage ~i~l con· 
Rao, Nellore ; v. Sirinivasun 1 Ch~tty · J:a~ 1:~f s~!~~nyDrpv1szons qu1te opposite .to the spll'lt .and. 
K. Chinna Subha Red~ey, Chinglapet ~ A V.;nrkutakris: · cul;~ · de .. rrn~shastra and detrime-ntal to the :S:1f!du 
111ah Madras . c s 1\{ Ra , M ' ' · · re 811-. C!Vl •zat1on, thnt t!Iovt. ~hould be asked td With
A ells' h'ah .. Ch . ,. . . o, adras ; ·Kamisetty draw ?oth. of lthese· bills and ~band~n imy further atteJilpt 

ll lS I . ~tty.; Nellore ; P. Rajagopal, Madras> of legtslatintfhpoil' any· subject of .I£indu law .·· 
.!. N. RadhakrL~hen, Madras;. s. Sankara Madras: · Anne~rel ,, • · · ' 
N. Bal~sntr~manyam, Madras; N. Raghvi~h GeQ~I!'~. J ~ammu~rom, Jammu and Kashm~ State, dtty ·chowlc,. 
Ton; Madras: '· y~11P1 nr, Jmpur State Ramgarh, Distt Jaipur. Jaipur Sla~ 

• 1 • ! age {:lrach. Rewa Sta~e; r ' ' 

\ 
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pa~dlt Vinayak Dutt1 Munsiff and Mngistrate' lsf 
Class, Judge Insolvency and • Sm~U Gat.s~ 

. Court', 'ryara (A.lwar State)., . · . . . ·, 

. Foping. to ~e e~cu~Pd for tht~ intlulgen~~ wllich h~· itS~'U 
~euJg ewn!y tmagm~d and _treated 11s spooki,ug 'th~ whn!e 
lather umvcrsal llmdu mmd, (for it mtw well be anl 
that in fact bas been the case, that the info~ation 'cC\ul:l 

.1, as a· member of the f!:itidu .. Society :~nd " Sab.atln ~ not ~each tl1em all whom it concerns and th~ who c1iuld 
lllll\l"lll&., wish to eonvey you my protest m the stronget get. 1t may not have been aU in a poaition to vt>ntilate 
'().~Sible t~J.Yllls, against the introduction of the ~ill ~ thetr feelings against it or at any rate make them rraeh , 
~nend-in fact which. virtually, in the result a1ms lit 'the quarter concerned, else it is impOllSible tbnt a Hindu ' 
:evising the Hindu Law, and any other Bill or Bills, which "ho has got the least living feeling or germ in hiu1

' 

4ould Qffend against the religious sentiments o~ the '~ould not go to the extent of easily staking his life fo; 
lindus. • . , . t le sacred . cause .of the ho1y Religion and ht<Jtherlnml 

1 
. · of ou~) w1l~ rece1ve 'the attention it dooerves and claims 

1 am sure the Indian Legislature Will realise that it owes 't- WI~l ~chJeYe, without shadow of a doubt, the end for 
very great and in fact the primary respo'nsibUicy to the ~ JC~ lt 1s.m~nt, f?r though late, rise as they ([cclin~rs) 
indus of this soil and it will not depart, from its estlib· 1 :W!th a spontaneity from the fartlteBt sent of the 
shed ,poliey and practice of diss?ciating from, anY, s?ch t~lgions nnd llindu . se.ntimeut, they are Lonnd to 

action as calculated to of&.'lld agamst a people s rehg1on, h~h and arouse the sntular strength of feelings in the 
\ the present case and would creditably disehnrge the cis of those to whom they are addrPss~d and 80 suc
~~ligation and play the role .inst~~ of .being a true1 re~· 1:k~~ ldallay the ~ortify!t.lg panie that hilS pt·esently 

. ile and trustworthy guardtan .. m trymg ,,to mam~a~~ . 0 of the llmdu m1nd and nerve. 
~ perpetuate the '' pious sanct1ty '' of the great prmel

les and precepts" of our '/ Great Religion," which have 
ewained intact to this day through the test ?f all. times, 

Sw~\ Raghavanandji Pr~Rident Satsnng .Mandnl 

ore because every •whit of them, has got mva~u1bly .a 
i" scientific prineiple behind, and .which have ex1sted m 

'' :Bharat-'Varsh '·'-the" Great Land" of ours-from. the. 
' Beginnings bf Time " and " Sh~wn Light " to every nook 
nd corner of the Globe. . 

3LAD(25)-4QH·ll·44-GRS ' · 

·' · · Morvi. ' 
Lad\ . • f 

11 
. a~d ~entlemen Sataang Mandai l.torvi em)l1HI· 

lc1~ ! 
1m~s government rigllts interfere time honour~d 

re ~g~ou~rmclp!e~ strongly protests llind'q · law code 
one wo -ges abolition Rao Colnmittee · , 

' ' ' . ! 

bN ·~ 

~· ., ~ : '.;~. . . . .' , ,embl .·on th~ .; lth April !947 and pub\;shed In" the' 
. i ( lntrodu'ced II) th_e Leg,slatiVe . Ad'ss P ~ V: 'on the 19th April 1947.) 
• • , ,.. Ga1ette . of .In 111, ar. • • , · - · 

•( -
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. . ' . . ' ' ' •. ' U\l ~·OI,l!:' llf WilOllY,. ·A-~ 

. • .• , I . . .\'laaras~;-"vm-a:r.~otr:ano: ~cKl1·t:mg o~ ~.ue,fnm ,_. b'.ll . f th .. cloyal 
:, . ' ' • . . ' . . d . . ' ' nt to the l muus who· orm. tue' 1}. \ 0 !' • 
. l>.llulilllllllllS JillVlh<faS; 1\fadr.as ; ~l~&,endass Gtrdhar a~. ; P,ll~:tll of ot;r e$ )ilror and' tlie action is d,ir~tly e.gatnst 
~iint, Str~et,. Madras l Revashanltar Dav, l\Iadr~s i ~h~J Imperitil. Pr~lamntion. The, Ji£j.nd~ Intest~te sue· 
Duraisam,i . Gurrukkol, Mad.ras i. ~·: • Theppemt:uU ah: .t.:essi ' Bill and the. Hindu. :Marrip.g~ Blll c.Qntam manY 
~fadras; V. V:enu.gopalaaJyar, ,T~tp~an,!Ar :Ma~fs • pro\'~ons quitl' conharr 'to tlte spirit a.nd· lett~ o~ th~ 
I. E:.. Lakshma_na Aiyar, :M~d~as ,j V. . M r~e .a a.~. Dhllrmnsuastra' and are il:etrimenU:lt- .t~: ~he llm~u I cu 
'liadras L Ku~ty . Balq <N1udu, Swa~arpet, a rJs.' : · · ture. ruHl ~:ivilisation~ ' ·.: . · · · :, : '.. . 
Muthuyo, :Madras ; Veerrare.gha\"lah, Madras. • r • .It I 'ha,•e t'he hono\!r .to request you to eommumcate ~he 
Cherel!!lbearoya Naidu, ,}Ia~ra~ ' lL ,Venkatesa. Naldll~. · Go"nmcnt I of Inrli~r 1ny above ?Pinion'. on, th~se ·~~lis 

· 111!tdras ; G, Radhaltrl$1\an. .. 1l>~.udri\S l L, , Sn~h~~a,n, (though by opinion on. the, law . of !11arnage p1ll ro~t 
Madras; Y. N.'. Sawdeos!Vanu, ,Madras.; E. ld\81llll • b• held as: nrcmature'} .and to.ieeommend to: the sall)e "or 
!\'ishnan Madras ; R. Padmana. Bhan, J.~a ra~ ; · ·. ·" .· •. ,; ,.; , . . · · • · • 
R. Sao~anabl Rao, . 'Madrns ; · ~. Sundarumit, Tin- · tltelr. rc$cuon.. · 
ncvelley; ,. s, Ananthanarayanar, Madras 1 ·y~ hr' ' No .• 25.-:RAJitOT, .E~O. 

, thas!ll'athy; 'Madra~ > , • ~- Sambantha, .h:Madt~s ; ', ' .Protest ug· ainst th(;l Blll.. , . 
A Thiyengara.ujan, · ' Madras ; B.• . B a'lttha.ra· . • (rr 11• . r) have 

· d~bloo,' 1\l~dras; · A;, Laksinpiah, Madds i.- Gol\aldas, .130 re~ide~ts of· _Rajkot · ~tate. ~at .18'1\a , 
Narajanji, Madra~ ; S., Choutluual, l.ladl'as ; S. Choulh~. ,Klgned a J!ro.est agam~t tbe ~11.L . . . · ,. · . (l, , prote~ 
inal, 'Madras ; Ratilal ·. Parilth, Swaca~pet, .· ¥adras,; 1?1 res1qents 9f. ~a~ptll" 1Statc •• ~Ul\e s~g:ne · 11 . · , 
Qilrlabhdas: Chat.tur~ltujdasj Madras ·j B. Govinddns. ,'8glllll3t the nm. I • . ... ' . ' '.· \ 

lhdra.~ ;' K~nheiyal:V &harma;, Swacarpet, . Madras;,· ., ' , . 1 · · .• • -.--~ • - • 

(lapaldas Bhagvan Das, ~Iadras ; Jaisingh La\j'll, J:ifadra~ ; ; . . . · .l~eso~ut10~s agu:ins~ the ~ill ·, . d ua-
Bhagwandas ?.armana'l:ari, M:ad1')9S.; : Falchand Bhag~' '·. The i'ollrrwmg · 1d,en~1ea! resolntiO~ .werl) :passe e~ 
waudas, .MI\dras ;' · 'Venkalidas Gov~mdhandas, Swaearpet, ' ai\imonsly :at differ~11t places . .i,n ~n.chap States, th~ ~ 
:\fadras; . Ramdas Venkati Oas,· Madras; Ganeshlal, . o? whielt are· gj',·en in the ,Anne;mne. ·.• . ; ·: 

. Rnwcarpet,. ':Miidrl!S ·, V. .Krishnadas, :Madras :' f, • ltesolut~on ll(}. l. : . . : • · • . ' a· vie'f 
~an'kar Ra,o; Madras;,. Ganpatram Ka\idas, M~dra.s > ''.!.'his·•mee!iri.g ·re~()lves that ~ 1n tts·.eo~tdere d~ 
.A. K. N,tmiinshacharier, ~Iadras : R. Sl\ll~ra ~liatta.ct,ari, . ~1cither .(}ovt. of India ~or anY Slr t11e ·Pro·nl_lc~al Goits i9lsto 
J!adt·as ,; Stha~an Anansha Bnattaehan, l3erumken.dP.'It, · po~, or l'l,all at any t1me p&SSN!IS~~ any rr.g~t to eg lier 
1t!adra.<t>: ' liJ. Santhana 'Bhattaehari, 111adns ; A .. K·~ 'up.on mntter of private laws of the 1Imd~, the presen~~h 

· Nara.~iniha .:ttall\anjucllari, Madra& · K. ·A, Aranan.uda · \It the' Govt .. of India of codifying lltndu Law. i!.i 
'Bhattachari, ,Madr~; C.: M .. •Sambandam. Chetty, Park t11e .agency of ~he Cen'al Legisla,h1re speeiall.tn;nder and 
Town, Madra~.: S. :M. 1\futhukum,ara Swamy Chett.v 1 )n•esent. form and constitution is m.ost repr,ehens1ble. 
:1.1adras ; · K. Krishna. Pillay, Cuittoor ; S. Masilamaqi,' ·its ~ont.emplated action thereon· uTtr~ vires. . . 
Park T~~n., Madras; B. ·K~lanoon, Madr8$ ;c A. lt~sol~l~l9n.~o;_ 2. , , , .. . . , .' · · • di~ 
V~dagin, Par~ T_own, Madras~ ~· Narayandasawamy, · Tlns meehng furtheuesol.ves (a) th~t WltliO?t.:prei\1: th~ 
Madras;· Sa!Jee Jamnadas Asher, Par),t Tl>WI\,.1l~adras; to,the ~ontcnts of tlte·fi'rst res'olution:, t)i.e aetion .o 'tte<J 
o.-: Ramanujoi:;h l{utty, Madr~ ~ Yi~?pulapati Alw~ <!0'\1. of India iu. constituting the llindu La:W Co'!nlllte id 
rorah Chutty, Madras ; DayalJl ShtV&JI, Park Town, for 'the ·pr~pa1·ahon and draftin" of the llmdu 9d,d In
MadriJ.\' ; l!luthynla Baliah Chetty., 1\Iadr~~S ; .. M. · Pul!ich . fully mrwarranted and tmjustifiaole (b). That ~he, ·IIt~11

11coll' 
. ('hetty,' },1adras ; :Mut~yala . SubharaUJlb. Chettyt t~ate SucCI!ssion Bill and the. Hindu: Marr1age ~1 • lllld 
?t!adr~s ;, R Guruman~h!~· l!i~dras; N. Seshynt. t~m so many prpvisions quite opposite .to the sptl'lt indrt 

· Rao, Nellore; V. Smnwasun 1 Chetty,. Madras; .letter of the Dharmashastra and detrimental to the~ 'tlr 
1C. Chinna Subha Red~ey, Chingl!"pet # A. Venrkut~kNs· · culture al).li' civilizati~n, that Govt. l!hould be. asked to t:Pt 

.11rah, lfadras ; q. S. 1\t Rao, Madras i KaniJsetty draw ~oth. of ~hese·btlls and ~bandon any further._at 
Andisishiah ~Chetty ; Nellore ; . P. Rajagapal, Madras ; t~f legiSlating U.p!'in· any subjeet of .Hindu law~ , 
.!. N. Radhakri.~hen,, Madras • s. Sankara, I Madras; . J ·T ~ J AnM~re.h'' i'( s t" c'1t" 'cboWk. 
... T B 1 t. "-d N n. h' . • . ammu Owu, ammu and Kas m r ta e, ., s~t~ 
"'· a ~su ramanyam., IIU ras; • .L¥'g vtah,. G112rge. Jaipur Jaipur Stat R h D' tt J 'pur. Jaiput 
Town;''Madru : · . Y\llag~ ~raeh, ne:a ~:~~~ ' lll ~· al • 1 
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,.·OPINIQ~S /ON THE HINDU CODE. 
•:.i- •. . --·.-o-.··--

·' ·BOMBAY 

FROM'THE SECR~TARY TO THE GOVERNMNT OF ~OMBAY. HOME riEPART~T. T~· 
THE SECRETARY .TO THE GOVER~MENT OF INDIA, LEGISLATIVE DEPARTMENT.' 
NEW. DELHI. No. 2207/5-B, dated the 22nd August, 1947. . 

Subject :-THE HINDU CODE. 

• Wit.h reference to your. .lett~r No. F. 229/47-C and G ·(Judl,); ~ated the 16th 4Pril 1947,' on 
the sub)ec~ not:d above, I am dtrected to ~orward herewith . copieS of the papers mentioned in the 
accompanytng hst and to state that the Government. of Bomb~y ·is in general agreement with the 
principles of the Bill. · 

2. The Bill was published in the Bombay Government Ga:z:ette in. English on the 15th M~; 1947 
.and Marathi on the 31st July 1947 and in Gujarathi on tbe 31st July 1947. · 

TH~ GOVERNMENT.PLEl\DER, 'HIGH COURT, BOMBAY:. 

I am in complete agreement with the framers of the draft Hindu Code. , , , . I 

THE SECRETARY, SANATAN VEDIC DHARMA SABHA, AHMEDABAD: 

On behalf of the 'Sanatan Dharma Sabh'a and under instructions . of the Managing Committee 
I have to forward the following opinion of the Sab ha on the Hindu .Code· Bill :- .. 

. . {1) This S~pha is !'holly against the very principles & provisions of the Bill, for, it :d~stroys the 
sa';ctiti'of' th~ Divine Hindu Law and introduces revolutionary changes in the Hindu. SoCiety. 

(2) Thls Sabha strongly objects to the powers of the mixed Legisla~~e to brinil'in s~ch anti
religious legislation. 

(3) The' Sabha'~ full opinion dated 28-3-44 on the Hindu Code has been sent .in formerly .as ;e~ 
produced in the accompanying pamphlet named "Exposure of the Hindu Code:· on p~ p.;lS to. 

:; ; 26 which has been edited by Prof. J, B. Durkal, the president o£ this Association. 

(4) The whole Hindu Community as will be seen· from the accompanying pamphlet (excepting the 
pseudo:. Hindu Reformers) is against the Bill and the Legislature will be wise in .dropping this 

• whole Bill. ·Three copies of the Pamphlet are sent by Registered Book post separately. · .: 

THE ~~VA SAD AN. GAMDEVI, BOMBAY: 
:·The Council of th~ Seva Sadan Society supports the provisions of the Hindu Code and only wishes 

it will' soon become law, as then. there will be !0.0 necessity for piece~eal legislation and the va.fious. 
Bills that a;e sought to be introduced in the Legislative Assembly.. · · · . · · 

. THE. HON." SECRETARY PRARTHANA SAMAJ, BOMBAY:· 
The Manaiing Committee of the Bombay Prarthana Samaj have no particular views tc:> Offer regard-

ing the Bill. .t ' · 

ASSOCIATION OF THE ALL-INDIA WOMEN'S CONFERENCE, POONA : 

In the first place, the Conference commends the fundamental. underlying principles of the Hindu. 
Code .Bill.· 

Secondly, the Conference suggests that complete legal equality be established betWeen· son and 
<laughter in matters r~garding intestate succession .. 

The Conference fully endorses the view that a woman shall be invested with an absolute estate 
.aver her "Stridhan" Property as is adumbrated in the Bill. 

As regards marriage, the Conference welcoines the possibility of the solemnization of secramelntal 
marriages between. Hindoos of different castes and also of those belonging to the same Gptra, and the 
· nllCessity for· compulsory registration of· all marriages, as being of evidential value. It also supports 
the institution of monogamy with no exception. ·· · · · · 

The Conference feels dissatisfied that w~ile provision -is. made fo~ dissolution of :marriages, no 
:Such provision has been made as regards the grant of alimony)n cases of dissolution. It otrce .more 
.e~phasises the urgent need.Jor the :.;ecognitiori of the inherent right of the divorced wife for alinmny. 

As :regards matters . of adoptio~ .the Confer~<:~ feek that adoption is not only for spiritu4 piu-:
:Poses: but also for material, and as such, urges the pe~ssion, of a daughter be~ng adopted in ~refer-:-
~~=e .~o · a s6n, if any pefson . so . desires. : i 
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The: Conference deplores the leg~"! disability imposed upon a widow not to adopt in C\ISes of pro?i
.bition by the husband, and advocates an equality of privileges between the two sexes, thus. e~abhng 
the widow to adopt despite the wish of the deceased husband to th~. contrary. In case th1~ I.s n,ot 
made legally possible, the Conference at least feels, that a son adopted by a person agamst the 
wishes of his wife shall not be entitled to inherit the "Stridhan" property .of the dissenting wife. 

The Conference feels hopeful that the amendments, suggested apove, will be ~iven their due im
portance and . will be incorporated in the final draft of the Hindu Code. Bill. 

THE R:EGlSTRAR, HIS MAJESTY'S HIGH COURT OF JUDICATURE (APP~LLATE' SIDE), 

BOMBAY: 
· In view ~£...their Lordships' policy as set out in their letter C. ..0110, ·dated the 1st July 1946; 

addressed to Government in the Finance Deparment, Their Lordships refrai!l from expressi~g any 
opinion ·on the. Hindu Code. ' 

THE DISTRICT JUDGE, SATARA: . . , 
I have no remarks to offer (or any changes to propose) on the provisions of the Hindu. Code. 

TfiE DISTRICT JUDGE, DHARWAR : 

1. agr~e with the provisions of the Hindu Code. I have no suggestfons to make. 

THE DISTRICT JUDGE, THANA : 

The Bill seeks to codify the Hindu Law after embodying in it such modifications as are required by 
the progress made by the Hindu society and the suggestions made by the reformers. The Bill· will 
go a long way in givinl! finality to certain disputed questions of Hindu Law. The provisions regarding 
registration· and dissolution of marriages are welcome features. With the march of progress in the 
society the right of divorce bas to be~ an integral part of the Law. On the whole the provisions of the 
Bill are .progres,sive in character and deserve the support of the Hindu soc~eti: · 

THE DISTRICT JUDGE. SURAT : 

l have the honour to give the following opinion:-

1. PART II. SECTION 5. CLASS II. 

;The sixth heir in this classs is daughter's son's son and the third in this cJass is son's daughter,'s 
son. But as daughter's son is preferred to son's daughter, the son of the former must therefore be 
preferred to 'the son of latter: that is daughter's son's son must . be preferred to·. son's daughter's 
son. For the same reason daughter's son of a daughter must be preferred to . son's d~ughter ot' a 
daughter that is heir no. 8 in class II must be be preferrred to heir No. 7 in class TI. 

2. PART II. SECTION ·9. 

_The rules of preference contai~ed in t~is section are logical but they leave a loophole.. For instance, 
let me take father's son's daughter's daughter and father's father's daughter's son~s son that . is 
F F S D D and F F D S S. According to the rules of preference contained in section 5 the·dormer 
wowd pe preferred to the latter. ~!though daughter's son is preferred to son's daughter and ipso facto 
son . of the former must be preferred to daughter of the latter. Other illustrations can also 
he g1ven M F S D D and M F D S S. - • 

· 3. I would make an entry of several groups of entries like the following. 
· (a) brother'~ daughter and sister's daughter. 

(b) father's mother and father's father. 

(c) ·Father's brother's daughter and father's sister's daughter. 

. (d) Mother's mother. and mother's father etc etc so that the heirs in ·each entry may inherit 
simultaneously. . 

4. The position of sister and sister's son vis a vis father's mother and fath.. • f. th · · 
f h 'd · · er s a er requrres 
urt er canst eration as the new Code makes a departure :&om the e • ·t. d ·. f · . XIs mg or er o P+eference. 
5. para iv, chapter 1. 

The question whether a marriage performed according to customery rites and . · ·n t 
be a .sacramental marriage ~r will be an invalid marriage if the bridegroom cedremoln8'!es WI f no 
or th b · d d l4 f d . was un er years o age 

e n e un er years o age oes not appear to be have been considered. ·. 

M~. M. B. HONAV AR, DISTRICT JUDGE, BELGAUM : . 

For ;rome years i~ the ~ast there 'was a cry from all parts of the country for .codif in Hindu 'Law 
so that It may be untform m all the provinces and it may 'fit in w'th th · · f Y h g · 
Hindu society. On account of this cry the Central Govemm t e VIeW$ o : e ,progres~t:ve 
Law Committee for drafting a Hindu Code and the B'll .~ent w~s pleased to appomt the Hmdu 

· • t m question reprod th ' D f H' d Code. Now that our country is to be d' 'ded i d . . . . uces e. ra t m u 
, , . IV! • o. not thmk that it is advisaple to have· the BiU 
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now passed. Furt?er, it. will appear from s.l of part n. of the Bill that the prOVISIOnS regarding 
intestate successston Wlll not apply to agricultural land. This is due to the fac~ that the Central 
Legislature cannot legislate with respect to agricultural land which is included neither in. the con
c~r~nt lis~ no.r in the. federa~ li~t of t~e Government .of India Act 1935. So, even if the present 
Btl! 1S passed, Intestate sus;cesston to agncultural land will be governed by the Hindu Law as at 
presenta~ministered, i. e., on th? strength of the Hindu Law texts· as interpreted bythe commentators 
and as g1ven effect to by a long course of 3u<lfcial decisions. In 'our country most of tlie Hindus 
are illiterate and their property is chiefly agricultural land. They do not know the· advantages of 
making any will or. a trust of their property, and so the successsi~n is ·generally intestate. So, even 
if the p·resent. Bill is made into law, inheritanqe to agricultural land will be gove~ned bv the law, 
as it stands at ptesent and not by the provisions of 'the Hindu Code to be newly enacl:e'd. This state 
of affa~rs will· create needless complications, because succession. to a person's property :.which is not 
agricultural lana will be governed by the provisions of the Hindu Code, whereas succession' to his 
other property, namely, agricultural land, will be governed by the Hindu Law as at ~resenjj 
administered. So, .although I agree with the view that it is high time that Hindu Law should be 
codified and .that it should be uniform;. I 'do not. think that. under the present circumstances the 
Bill should be considered by the Central Legislature. When the. country is divided into two 
Dominions, if the Central Legislature of the Hindu Dominion is given the power to, pass. the 
succession laws etc. with respect to all kinds of property, then surely the Bill can be passed into law. 
At present the province of Bombay has passed several Acts of the provincial Legislature with respect 
to several of the provisions in the Bill; and so our province will not be .very much affected even if : 
the Bill is not passed into law. With these pre'liminary r~marks about the necessity: o~ o"therwis~ 
of the Bill at the present timie I proceed 'to tonsider the scheme of the Bill and its various 
provisions. . ~ 

2. The Bill i'if divifl.ed into several parts and the clauses in each part ' are given separatv!' 
numbers instead nf all clauses in the whole Bill being given consecutive serial· numbers, with · the 
result that when referring to a particular clause it will have to be said 'clause No. sO:· and so of 
part No. so an,4 so'. J should think that it would be more convenient to give consecut;ive serial 
num.bers to all clauses of the Bill, though they might be in different parts. 

. 3. The first part is preliminary, ap.d s. 2 rightly makes the Bill applicable to all Hindus, 
removing the~eby the doubt raised in certain quarters whether Lingayats, Brahmo, Prarthana,' Arya 
Samajists, and Budhists, Jains or Sikhs are all included in the· expression Hindu. I would only like 
to say that the Tilustrations to s. 2 or part I should be styled as Explanations and not merely as. · 
Illustrations, because Illustrations are generally not. considered as part of the .Statute. The defiliitions . 
are in my humble .opinion quite perfect, and so also the amendments and repeals of certain enactments. 

4. Part IT speaks of intestate succession to property· other than agricultural land. Although the 
object js to make the Hindu Law uniform,, it will 'be seen from the provisions of clause 5 of 
part n that the law of succession prevailing in the · province ·.of Bombay is not made applicable 
to other provinces but is ·made applicable only to this province. I have no ·comments to make .on 
clauses~ 1 to 12 of part II. Clause 13 says 1that " a woman shall have tile same' rights over stridhan 

'liCquired by her after the commencement of this Code." I should like to suggest that she· sliould 
have' the rights over stridhan not only acquired after the commenc~mt1nt of this Code but also 
acquired beFore the commencement of this Code; but those rights she will get only from the . 
commencement .of this Code. That is, titles to stridhan property which have vested in others before 
the Code will not be disturbed, but th,e .,rights to the stridhan with a woman on the date of the 
commencement of the Code will be those given by the Code, although that property may _ have been · 
acquired .by her belore the commencement of the Code. ·. 

5. In sub~clause (3) of clause· 14 it is stated that "in stridhan devolving on children under 
entry (I) in sub~section (1) a son shall take half the share of a daughter': . I do not really unde:.r
stand why preference should be given to a daughter in the matter of inheritance to stridhan by giving 
her double the share of a son. Und:er the Indian Succession Act and even in Parsi intestate 
succession a woman's property is distributed in equal shares among her children. I s,bould therefore. 
like that the children should take ;equal shares, whether they are sons or daughters. 

. 6. ·I have no comments to. offer on part m:. part m~A. part IV and part V. I agree that those 
who want to marry according to Vedic rites should have the liberty to do sq ~nd that those who want 
to have only a registered marriage should also have the liberty to do the same. I also agree that. even 
sacram~ntal marriages may be registered and that where they a:e registered a ~ertified.extract ~rom the 
register should be conclusive proof of the· marriage, so that 1t may not be called m ques~on long 
after oral evidence of the marriage has disappeared. I also agree that should be no poligamy or 
bigamy, and that divorce should .be allowed .. As I said before, · our province has recently passed 

legislation in this behalf. . 

7, .I have no co~ents to offer .o.n the last pa~t of th~. Bill, ~· e . .' part VI, .relating to adoption. 
'~~"' .. h th B bay vtew which 1s very much advanced so far as 
"1ost of the provisions are in accordance w1t e om . 
the question of Hindu adoption is concerned. ·The Bill has in clause 13 of part VI restr1cted the 
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choice of the boy to be adopted. I am in complete agreement with the view that the,re should be these 
restrictions. The provisions relating to registre!t~on of adoptions and the entry in the register being 
conclusive proof of the adoption are very salutary provisions, because they will put ari end to so much 
needless litigation. 

8. On th; whole, I am b general ·agreement witb the provisions of the J3ill and I shoulg certainly 
like itto be passed into law. · · 

H. K. CHINANI, ESQURIE, I. C. S. DISTRICT· JUDGE •. ·AHMEDABAD : 

I am in agreement with the main principbs of the bill. The bill, if enacted wil.l simplify the 
Hindu law to a considerable extent and will remove the confusion which has been created by conflict
ing interpretations of old texts, and by conflicting judicial decisions. Som~ of the provis1ons of the 
bill e. g. those relating to divor~e make a radical change in the Hindu law, but as they are in a~ordance 
with the. mod!!m Hindu thought, they ~ill command wide support . 

. 2 ... I ,have the following remarks to make on the detailed provisions of the bill~ ·· < 
PARTll. 

(1) Section 3: The proviso to this section should, in my optmon, be deleted and· the Act made 
applicable even in cases where. a widow has succeeded to the property before the commenaement 
of the neW- Act. · · 

(2) Section. 7 rule 4: In l)lY opinion, the daughters should be given the same share in theirfathers' 
property as the sons . 

(3). Section 14 sub~secti~n ·3: This pr9vision should be amended so as· to provide th(rul: 'rthe sons 
shall take the same share as daughters in their mother's property.· 

PART ID.-.4 
(4) Section 6: I do not think the past relations between the dependant and the deceased should be 

, taken into consideration in determining the amount of ·maintenance. Clause (f) in sub-section 
(i) may, therefore, b~ deleted. 

'PAR)T IV. 
(5) Section 3 clause 3 : I. do not think it can be seriously disputed that a girl at the age of 14 
· is rtot fit to- undertake the serious responsibilities of motherhood. It is als~ injuriOus . to 

health to have marital relations at this age. The age limit for marriage in the case of girls 
· "' should therefore be increased from 14 to 16 years. The corresponding provision in section 7 

will also need modification.. ' 

(6) · Section 7 clause {:-If the parties to the marriage have attained the age ~f IS ye~. I do not 
see why it should be made necessary for them to obtain the consent of their parents or guar· 
dians for contracting a civil marriage. No such 'provision has been made in respect of sacra· 
mental marriages. This clause may, therefore, be modified so as to reqUire the consent of 

· the parents or guardians only if the parties to a contemplated Civil· marriage have not attainea 
the age or majority i. e., 18 years. . 

(!)· Section 26 sub-section 2: Under the Hindu married Women's Right to Separate Residence 
and Maintenance Act, 1946, a Hindu wife can claim separate residence and maintena:nce, -if, 
her husband had married another. Similar provision may also be made in thiS'Sect!on: · 

(8) Section 30.: The ,Period of desertion, which will entitle a party to a marriage to obtain divorce, 
·should be reduc~d from 5 to 3 years. In my t>pinion, adultry should also be made a ground for 

· divorce; 

D. V. VY'AS, ESQUIRE, I. C. S., REMEMBERANCER OF LEGAL AFFAIRS: 

I have the honour to offer my ·remarks on the subject noted above, as under. 

2. Some of the salient provisions of. the Bill which mark a departure from the customary Hindu 
Law administered till now in British India are : ' 

(1) abolition of the coparcenary with its incidents relating to :

(a) coparcenary property, i. e., devolution by survivorship 
(h) ancestral property, i.e., interest by birth, . 

.< 

(2)' devolution of heritable property of a male intestate on the heirs including his Widow or wido~s 
and daughters with an absolute ~ight of disposal, · • · · · 

(3) absolute right of females over stridhana including property inherited from males, , • 

(4) provisio~ for. obtaining a decree of the nullity or invalidity of the marriage and for dissol~tion 
of marnage, 

(5) _ debarring ~ de faCto guardian f~om dealing with the minor's prop~rty, and . . 

(6) no adoption by a ~ndu without the consent of his wife or wives. . 

.3. The framers of the Bill appear to have been influenced mainly by 0 b · · 1 th g 
m~ntation of the rights of the females with a Vlew to redeem them f:~ ~he)eCt!Ve, .tna~e :• e£ a\: 
. . . . . . . presen potst:J.on o su 
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ordinati~n, .exposfng them as it does to. harassment, ill-treatment, undue influence etc. etc. It is a desir· 
able obJectlve •. and no~e ca~ ~ave any quarrel about it. E-uen the orthodox section must bend before 
the ever·gro;vtng pu~hc opmton for a b~tter treatment of the females. There is one circumstance, 
how~ver; whtch requtres to be c~nsidered in this connection. On a Hindu dying intestate, his widow 
or ·W!dp":s ·and d~ught~s. ar~: ~ntttled to a share in the property, and on inheritance they are entitled 
to treat .tt 'aS thetr stnd?~ · wtth absoluA:e power of disposal. Nobody can object to a share in the 
intestat-e pro~erty. But .lt is ·feared that this absolute :power o£ disposaLis likely. to "be tak~ advantage 
of by some 1~terested per.soJl,s who might adopt any sort of unconscionable means and contrive to 
deprive th~ wtdows of .t,?~ property and leave them :witpout e~en sufficient means for maintenance. It ' 
appears, therefore, tna: It would be more appropriate to give the widow a li_mited jnterest in suoh 
share so t~.athe~; mamtenanoe at le.ast might ·be guaranteed. The. property might, on the death of 
the widow •. revett to the. male heirs. This would c.ause .no bitterness o'f feelings in anybody's mind 
an~ would sezye. the purpose better. · . : . • 

4. Ad.mj~io~ of a daughter tO a share in the intestate .proper'ty 'is likely to cause opposition' from 
the pubhc. Thts may not be a· good ground for dropping the provision altogether. AU 'reforms· can-' 
not have equal reception from all quarters. It is not, therefore for fear of the opposition fro~ the 
public that I comment rather adversely on this part of the Bill. It is common kno"Yiedge that the 
majority of Hindus. belong to the middle class and reside. in. villages. Admission of daughters to a · 
share in the· property is likely to 1ea~ to' litigation and uneconomic fragmentation of.- property leav· 
ing behind a trail of bitterness of feelings .. In short, this proposal is likely to affect·. adversely .the 
.economic structure of the Hindu society. . · . . . . · . · 

5. The end of coparcen.ary is a long awaited· reform. This sys;em has encouraged I~tha;gy a:nd ·dis
-couraged the spirit of initiative among the Hindus. · 

6. ProvisiOns regarding the nullity, invalidation and dissolution of marriages constitute a much 
needed reform. There is no provision..for a judicial separation or dissolution of marriage by' mutual 
.consent. When pitrties agree to divor~f each other, there is no reason why they should not be p~r
mitted ~o do so and be forced to go to court and expose ,their domestic unhappiness to the 'public; 

. 7. I hav~ n~ other remarks tQ offer. 
' . ., 

THE ARYA MAHILA SAMAJ, BOMBAY: 

The draft Hindu Code seems to be a very complicatea piece. of legislation· and the Arya Mahila 
Samaj is not in a position to survey ·it critli.cally at a· short notice .. The Code touches the whole 
Hindu Community and the Samaj merely wishes to say that the Samaj 'is in general agreement with 
· the framers of the Code. . • 

THE GUJARATI HINDU STREE-MANDAL, BOMBAY: 

The Mandai welcomes the Hindu Code .Bill as an attempt is made in it to evolve a..UJliform an.d 
progressive· code ·in certain bran.ches .of · the HinduLaw for all Hindus. The Mandai has accep~ed the 
provisions and recomm_epdations contain~d in the Hindu Code subject. to the followin-g a~_endments. 

ALTERATIONS AND ADDITIONS : 

1. PART II .. Clause 10-Heirs who ar·e not related.· The words 'upon his predeptor'.be subscl~ted 
by 'upon the state for charitable purposes for the benefit· of .Hindu Community like Educational 
Institution, Hospitals, social \Velfare work etc., ' and the re~aining line> following the word 

. 'Preceptor' be deleted. _ "'(") · · · ... : •.· · . _ _.. 
/1•• . .._ . ' •• I • 

2. PART ill A, Division~~)-Mandal is against giving of maintenance to concub~nes, Legal re· 
recbgnition concubinage would encouraj!e the breach of the spirit .of monog'aonous' marriage 
contemplated in the C9de; Maintenance may be given to minor chlldren as suggested.ill. ~he Code. 

3 .. PART IV (S)-A~cording to the ~odern condition of the Hindu society :;ve suggest that the 
· : ·marriageable age 0~ the bride should be fixed .at 16 yearsr instead of 14 years as mentioned in the 

code. · 

. 4. PART IV-Regarding clallses dealing with Civil Marriage the opinion·was divided. Majority of 
· members ..;ere~of the opinion that as all the benefits which result from a Civil Marriaglt" are 

· under the Bill made available for "a sacramental 'marriage, the provisions with regard to civil 
Marriage should be. deleted and that registration- should be made compulsary . fo~ sacramental 
marriages. and clause 18 should be made effect val till' the time sacramental marriages are made 
-~ompulsarily- registrable.- · 

BOMBAY PRESIDENCY WOMEN'S COUNCIL, · TOWN 'HALL. BOMBAY. 

The Council ~elcomes the Hindu Code as an attempt is made in it .to evolve a uniform and pro· 
,gressive Code of Law in certai~ branches of the Hindu Law for all H!ndus, and accepts the same with 

.the following suggestions ::- , , , _ . 

(1) In part IT, clause- 10 the words "upon his_ Precepto.r (achary~) ... " be s~bstituted by "upori 
the State for charitable purposes such as Educational Instituttons, Hospitals, or Sooal Welfare work for 

the .benefit of Hix;ldu S~d~W. ". · . '" . . . 
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has e~erienc¢ of the administration of the Hindu Law. I_ a~ , offe~ng t?e following remarks on 
the provisions of the Hindu· Code. I find the Code has been .dlVIded mto stx P~~ts, ·but the arra,nge.-
meiit does not seem to be uniform. . .. , .· 

Section 2(c) excludes a "Dasi · Putra" from the definition ?£ son, which implies_ the m~intem~ 
ance of the distinction of the four "V:arnas" .These "Varnas' have long lost the1r meanmg and 
distinction; and it is against the present day public conscience to try to perpetuate them any _lop.ger, 
"Dasi Putra" should, I think, be included as son. 

R~ " ~) under section 7 allows half a share to a daughter. by making the .dau~h~er simul-· 
taneous heir alongwith the son and widow. As the daughter goes .into another family after marriage 
and acquires interest and is .entitled ·to maintenance and a share ori being a widow in tjlat family, 
she should not have any share in 'thefamily pf her origin. She may, if .at :an, be allowed t0 have t share. 

Recently the Bombay Legislature ha.s passed .some Acts regarding Bigamous Marriages and ~ivorce; 
and a Bill restricting the Dowry system is on the anvil; and is likely to become . law Within a 
month or so. Part IV of the Code which deci.Ir> with marriage and divorce should be in line with· 
the .~aws of the Province. 

The draft Code does not provide for the adoption of orphans ; and does not restrict the power 
of !the widow to adopt so long as there is son or his widow living. Practical consideration requires 
.that 'there should be a special provision enabling the :adoption of an orphan in whose case ther~ can 
be 1110 giving' ceremony as he has no par@lts nor any body to ~ive in adoption. May be th·e bosr' 
has' /been brought up by the party intending to adopt rwith a view to adopt him. and the 'Party .should 
not :IJe prevented from doing ~o mer~ly b~cause the ~boy has nobody to give him in adoption .. 

THE COMMISSIONER, SOUTHERN DIVISION : 

The :Hindu Law Committee seems to have considered the view of the public before dr<J,fting this 
Bill. The .Bill aims at codifying the Hindu Law .and introduces many reforms such as divorce etc. 

2. A icodified Hindu Law was a great necessity 'Since tliere was no uniform practice in the Civil 
CourJ:s twhile administering the Hindu Law. This code will put a stop to .attempts to ,promote 
and· pass piecemeal legislation on different topics of Hindu Law both in the Central and Provincial 
Legislatures. The Bill deserves to be passed into Law ea.rly though most of the provisions of the : · 

"' Bill are of a permissive or enabling charac,ter. 

3. In trying to codify the Hindu Law it is -;ecessary to respect the sentiments of all ~ectio.pS 
of Hindus as far as possible. Attention should be. paid to. the old and hoary traditions o'f the Hindus 
so far as· they are not incompatible with the modem trend of thought .. 

4. Under clause 21 Part II, a convert's descendents .. are disqualified from inheriting,the property 
<>f any of their Hindu relations. But if such descendents are x;eco~verted to Hindui~ni. they should 
have a share in the ancestral property according to .Hind\! Law. The claus.e may. be sutiably 
amended. . 

5. PART II, CLAUSE 23.-Congenital idiocy or'Lunacy should be made a ground of disqualifica· 
tion to inheritance ; but the burden of providing for their maintenance should. cif course be placed on 
the other cQ~sharers. 

6. PART VI CLAUSE 13.-Since adoption is accepted.as a pirnciple, there seems'-jo be no propriety 
in putting unnecessary restrictions on the qualifications of the person to be adop:ted. ·Sub-clauses 
(II), (III) and (IV) may therefore be deleted or suitably modified, 

' - -- ... ~ 
7, The Assistant Public Prosecutor, Bijapur has submitted his suggestions whic~a.re valuable and 

may be taken int? consideration. ., .. 

THE COLLECTOR, BIJAPUR : 

I am enclosing herewith a copy of a letter from the Assistant Public Prosecutor. Many of his 
• suggestiop.s are valuable and may be taken into consideration . 

. THE ASSISTANT PUBLIC PROSECUTOR, Bl]APUR: 

• 1. In the first place when such vast changes are taking place in political situation of the' coun!trY 
there is no need to rush through such a 'highly controversial subject like codification of the HiJldu 
Law. It may betrer be left to the legislaltive Chamber that may be electe'd after the new cons~itu· 
tion is framed and· brought into effect.· This subject -may well wait a few months or even a few 

. years more. 

2. It is not possible to make a detailed survey of the various topics included in the draft code of 
32 printed pages. But op.ly the broad features caq, be scrutinized and comment directed to . ,' 
PART I.&_ OF rHE ~RAFT CODE. . . . . . . . .· . 

3. A th.i~g of the utmoSt· i~porta~ce in. trying .t~. ~odify the Hindu Law, is to continue the old and 
boary t~adittons as f~ .as posst~le, ~nles,s,,of course, modern necessities require a voilent change. To. 
start With the defimtton of Stndhap. (Clause 5j) is so framed as to • c1· d h' h a 'd f · · · . . . .. · . . . .. m u .e ,property w IC 
WI ow gets or, her. share ~n a partitton wh1ch is contrary to the_ notio-p.~ .of .Pr<;>~erty which baY~ 
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been current· in India for thousands ~£ years. Equity too would require that the family property 
should not be. th:own into the hands of a young widow who can squander it or will it away in 
any way she pleases. On·:the other hand nothing would be lost if the old notion of a widows Estate. 
is kept up in this 'respect at least. I would therefore respectfully suggest that in the definition ~f 
the word "Stridhan" an .addition should be made that "except 'property which a widow, mother or 
,grandmother would get in a partition which shall be held by her as a widow's estate". A suital:lle 
definition of widows Estate" should then be addekl. as clause 5 (k). 

PART II.·-
4. Clause 1 (i) says that it shall not be 'appli~ble to agricultural land. This has reference to a 

time when 'the provincial Governments had the exclusive power of legislation regardin}l 'agricultural 
land as· per Government of India Act of 1935, Sch. VII, List No. 2 (21). But that was because 
of the peculiar circumstances attendant then; When the new constitutio~ is now on the anvil 
certainly the legislature'regardinJ! "land" should be a subject within the competence of the Central 
Legislature and it should not be. left to the whim of each provincial legislature to legislate or not 
regarding a~ricultural land, particularly because the major portion of an ordinary Hindu's property 
would be consisting of agricultural land. Hence clause 1 (i) 'should be deleted. 

5. In clause 5, a revolutionary change is made by allowing a share to a daughter also. This is in 
.Confor~itY with the trend in other communities e.g. Christians and Patsis. If therefore we are goinj! 

·to follow those principles, we should as well allot a share to the father and mother also in cluase 14 
and not exclude them in favour of children .. The father and mother should therefore be put in cate
~ory (1) a~d not as (4)• and (5) clause 14 an.d should be given the same right as parents of 
parsis as provided for in section 51 of the Indian Succession Act. . ·. 

6. In clau~e 14, while dealing with the mode· of succession to Stridhan, children of a predeceased 
<laughter would not get any thin~, where there are other daughters or sons alive. This would 
".certainly work a hardship as the motherless grandchildren deserv~ more sympathay and support than 
-even the ·living daughters and sons. So a.Iso, in the case of succession to males their children by 
predeceased sons do gell: a share. Hence "gra(ndcbildren" should be included in the first category 
which should read as "daughter, son child of a predeceased child (who shall succeed per stirpes)". 

This category should also include the husband as in the case of parsis, and the husband ~houM 
be. given the same rights as in section 52(2) of the Indian Succession Act . 

• 7. The proviso to clause 19 practically nullifies the first part. A husba~d w~o goes to a court 
and obtains a "judgment regardiJil! the unchastity of his wife may be expected to disinterest her by 

.a will. Hence the proviso should be dropped. 

8. Clause 21 ' raises another very controversial topic. There is no such thing as . " Conversion '' 
in Hindu Law. The Arya Samaj and some other sects. now purport to convert non-Hindus to 
Hinduism.. It is high time that legal reco~nition should be given to conversion to Hinduism. 

·9. Ill clause 23, ·congental idiocy or lunacy as is now the rule, should be· made ground of. dis
-qualification from inheritance. The burden of providing for their maintenance should of course be 

·kept on the other cosharers. 

PARTm-A 
10: In this Division II, there is no mention any where what the maximum amount of maintenance 
:shall be and. every thing is left to the disaretion of the Court. There ought to be a provision that 
;the amount of ·· maintenance allowable by Courts should in no case be more •than the value of 
:the share to which that person would have been entitled under part II out of the estate under 

.consideration. This should be incorporated in duase 4 as proviso 2. 
11. In cluase 5 (2) provision for the maintenance of concubine is made. But this is not to be found 

· in any other system of jurisprudence. The tendency of law should be to eliminate and discourage 
;concubinage and not to perpetuate it. Hence 5(2) should be entirely eliminated. . 

12. In . cluase 5 }(J.)) the illegitimate daughter should not be' given maintenance beyond a· certain age 
i e. 18, whether married or unmarried. This clause is a direct invitation to an illegi.t:mite daughter· 

to lead a life of unchastity and not to marry at all. 

:PART IV . 
.12. In cluase 23 (1) (b), the maternal grandfather and uncle should be preferred to the p~temal 
1uncle as in practice it is fou.nO. that the maternal uncle and grandfather take much more mterest 

·.than the paternal uncle. 
14. ·Clauses 7 to 17: There is no reason why there· should be two forms of· .Registered marriages, 
There is aiready one under the special marriage Act. ill of 1872 ~as ~ended by the Act of ~9:') . 
. But the drawback therein is that under that Act, the succesSion 1S governed by the Christian 
:successio~ rules. And when. option is given even for sacramental marriages to be registered, there is 
;no reason to have this third form of marriage, which at the most, may cater . for the very few 
.consct' ..: b' ct ho do not want to have a sacramental marriage an:l at the· same time do en .. ous o ]e ors .w . · · 
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not wish to be governed by the Christian succession rules. 'Hence all this elaborate procedure may 
be entirely deleted, a~a- clause 27 may be amended so as to include inheritance to all Hinguns who 
contract a special marriage under Act III of 1872. 
15. Clause 26:- This clause is not very happily worded. The Central Legislature has recently 
passed Act XIX of 1946 in this r~spect and the necessary portions thereof may very well be 
incorporated in this clause. 

16. Clause 27: please see. last portion of para 14 above. 

17. Clause 28 (1) and (2):- There is no reason why the trust property should belong only to· the 
wife. It should be left to the parties or their guardians ~s to whether it should belong jointly to both 
sharers or in specific portions to them. 

18. Clause 29 to 32 are absolute innovations introduced in Hindu law1 and a Hinqu Mind would 
be very slow to assi~ilate the idea of a divorce. In this respect if at all we want a model, we should 
better keep the parsis Marriage and Divorce Act III of 1936 as our model. Sections 30 to 52 of 
that Act should. form the basis of this topic. Subjects like temporary and permanent alimony, 
custody of children, help of delegates to matrimonial courts, disposal of joint property of the 
sharers, should all follow the rules in 'parsi marriage and Divorce Act. 

PART VI. 

19. Clause 5: There is no reason whatever as to why a husband who wants to adopt, 1>1hould 
have the consent of ,his wife. If the husband were to die intestate, the wife does get a share in 
his property along with tbe adopted son and if he were mined to make a will and cut her off with 
a penny, he can still do so without taking any ane in adoption, Hence this propos(;!d restrictions 

·on the power of the husband to adopt, is more illusory than real. It is much better tc.> take away 
that power of adoption, 'which is not really necessary in the 20 centuary, as none but the very ortho
dox care for the existence of· a son for the salvation of his soul in the next world. 

20. Clause 7: The same remarks as in para 19 apply hereto. 

21. · Cluase 13 : Sub Clause (ii) and (iv) are contrary to the. law of adoption noV{ prevailing in 
the Bombay Presidency and Central Province. There is no reason· to put these extta restrictions 
as it may not be possible to find persons capable of being adopted who can satisfy all these conditions, 
among'st the kith and kin of the person wanting to make an adoption. Hence sub-Clauses (ii) (iii) 
and (iv) should be delete.d. Sub-CJause (i) should be altered to "He must belong to· the same 
caste of Hindu ". 

CONCLUSION. 

23. The whole scheme of the proposed legislation is of a very revolutionary type. It seeks to brush 
aside ideas under which the Hindus have lived for centuries in the past and hence all that can be 
said is that very great caution should be used in getting through the leJ!islation. 

PLEADER, SATARA CITY: 

Before proceeding. to consider in detail the various provisions in the Draft Bill, I wish to invite 
the attention, of the General Legislature, to certain 'general aspects of the Bill, a ~areful eonsidera
tion of which is in my opinion essential before the Bill becomes Law. It must be borne in mind that 
a Vflry large proportion of the population .of India is living in rural areas dependi~g prinoi.pally . OJ:l 

agriculture , for their livelihood. Already the ~tandard of life of this agricultural population bas 
been. adversely a!lected by their illiteracy, indebtedness, and the fragmentation of the agricultural 
holdings. The joint family system was and has been in some measure at least a check on fragmen
tation implying as it did, unity of possession and some form of co-operative management· of the agri
cultural hold!ngs. With the abolition of the joint family system which is one of the principle, ob
jectives of this Bill, the evil of fragmentation is likely to be aggravated. This in its turn wilf 
swell the numbers of unemployed landless labourers. This must be anyhow prevented; Indus
trialization of this country is yet far too distant a goal which will take decades to be reali:z!ed: 
Nor can primogeniture or impartibility' be relied UJ?On as the effective means of preventing evil ; 
for they smell too much of the old feudal order of society. No doubt, the provisions, in the Bill 
relating to inheritance and succession are not made applicable to agricultural lands; But this is be
cause agricultural lands are beyond the scope of the Central Legislature, while the general trend of 
public opinion, is to apply all these provisions relating to inheritance and. succession to agricultural 
lands also by provincial legislation. Unless, therefore, some way is found to prevent these evils, I think 
it woulld not be desirable ~ abolish the joint family system. 

With these general observations I proceed to offer my suggestions about the various provisions 
in the BilL These suggestions are mostly by way of proposed amendment to the various sections in 
the J?raft Bill :- . , 

PART,i.. 

Sec. 5 (i) after th~ words "to their mother" sec. "also to their father wh~n- ~he father can b.e: 
ascertained as in the case· of a Dasiputra". · · 

.. j "' 
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~c. 5'(j) After the word "in lieu of mainte',nance" add ·"unl othe~·..:se 
itself ", ess • "• restricted in the grant 

PART ii. ' 
Sec. 3 Delet~ ~ords beinning Wi.th "in the following cases namely "end of clause". 
Sec. 14. In glVlng the order· of succession to Stridhan property h d h d 

· d ? Th f6 · • w Y are aug ter an son not 
menttone . . ere re msert at the beginning as (1) Child h'ld f h · b · th h or c I ren o t e mtestate t e son getting 
half ~ 5 ar; of. a daughter, and delete sub-section 3 (1) and put sub-section 3 (iv) below entr; 
No. 2 m su sect1~n 1, and consequential change in the next number. 

Sec. 19. Omit the words in the proviso "to whi~'h she and her hu b d · "A d b · . " . "' s an were parttes n su st1tute 
~stead b~ or a~.amst ~er and of which the husband had notice. "In the first part before the word 
oondoned add unequivocally". 

PART IV .. 

Sec. 1. , After the words context add "herein or in any .provision of any provincial enactment in this 
behalf:'. · · 

Sec. 7 (b) Delete the wordss beginning. with "provided upt~ the end . 

. Sec. 14. Delete the word~ "Except in the ca~e of a widow" 

Sec. 30. (f) After .the words "has been'' add "proved to be" and delete all the words beginning with 
"for a pe\iod" upto ''o(. 

PART VI. 

Sec. 11 (B) After the words "dies" and "After the latter". 

Se2. 11 (2) Add the proviso "provided that such right shall be deemed to have revived when durin'g ' 
her lifetime there is no male continuing the line of her husband or no widow capable of adopting anci 
continuing the line of her husband". 

Sec. 12 Add another. cl~use £. "if during the life-time of either parent he or she is incapable on the 
ground of unsoundness of mind of givin~ in adoption. the stepmother if any, or the ne:xt natural 
guardian may give his ward in adoption with the previous permission in writing of the Disttiot Court. 
Sec. 13 (3) {)mit the whole sub-clause. 

Sec. 13 (4) Substitute the word· 18 for the word 15. 
Sec. 15 (2) Add after the last word '"except in the case of twice born belonging to different Gotras. 
Sec. 19 (1) in place of the words "Three years~· substitute "six years". . ' 

Sec. 21. After the Section add the following proviso "provided that in the case of an adoptiQil 
.within the period prescribed by sub-section '1 of sec. 19, the alienation prior to the adoption by 
the then heirs in excess of the shares they would have got along . with the son or sons if any at! the 
time of the intestate's' death, shall be voidable alt! the aptian of the adoption son". 

THE ALL-INDIA 'VARNASHRAMA SWARAJYA SANGHA, BOMBAY: 

The All India Varanashram Swarajya Sangha Bombay, is opposed to the proposed Hindu Code in 
its present form on principle as1 it is repugnant to the· sacred precepts of the Dharma Shastras,: 
ancient religious traditions and immemorial customs. The Sangha also contends that the Indian 
Legislature is not entitled to modify radically the basic principles of Hindu Law by the proposed 
Hindu Code so as to revolutionise, the· existing Hindu Law by flouting the fundamental principles 
of vedic Law on Which Hindu Law is based. Without prejudice to the above contentions, I submit 
the folllowing ·considered opinion of the Sangha:- , 

(1) The proposed Legislation makes drastic and sweeping cq,apges iii the existin~ Hi~du Law and 
most of its provisions are deviod of religious basis of the ancient vedic law and see,.'ll to have been 
made only to please a minor section of social re:f<>rmers in spite of vehement opposition of the 
orthodox Hindu constituting a large bulk of the total Hindu population of India. 

. {2) Several provisions of the BilJ. are mandatory in character and coerce the orthodox Hindus 
to submit to fanastic changes sought to be made in the ancient Vedic law, which is deprived of all 

religious significance and made secular. .. 

(3) There is no justificati~n for removing the existing difference between the Mitaksha,;a and Daya

bhaga schools on several topice of Hindu Law. 

PART II INTESTATE SUCCESSION. 
(4) The Legitimate right of Succession to full .ownership enjoyed ~Y an aurasa so~ is seriously· 

curtailed by giving shares to widows and dau~hters of •. the decease.d . s1~ultaneousl~ · With the son 
grandson and great ~rands'Jn so as to make compulsory 'fra~m~ntati~s of ~ropertles anq thereby 
~epriving the sons upto 4 degrees of full rij!hts of ownersh1p m the1r fath~r s pro,pmy upt.o 4 degrees 
but with exclusive burden .of meeting the expenses due to (1) the malntenlulce .of Jrunors, the 
infirm and sick members of the family and (2),making . provision. for . education and marriage ex-
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PART IV. 

(1) Sagotr'a m'' arriages as valid though they' are prohibited at present as (9) Clause 3 supports 
sinful. 

(ii) sub~clause (1) prohibits polygamy in all circumstances even. though it is allow;ed by .such a 
g t Smritikar like Manu in certain exceptional cases, as when the wtfe was (1) barr~n (2) diseased 
(;~vicious and (4) when she 'bas freely consented t~ the husband that h~ may ~arry a second wife 
to beget a male child, and thus discharge the pious debt that he. ~wed to ~1s forefathers. The prop~sa! 
to make monogamy absolute is thus positively against the rehg10us. bas1s and purpose underlymg 
Hindu Marriage, which is a religious sacrament, specially meant to ~romote t~e spiritual welfare of 
their forefathers. It is therefore submitted that in any event certam excephons must be allowed 

before monogamy is inade compubory. · 

(iii) It is nothing short of oppression to declare polygamy as an offence as provided in clause 
~ . I . . 

(10) Legislature is supposed to safeguard existing ancient rights but in the present case the 
Legislature ruthlessly deprives the Hindu community Qf their ancient !right enjoyed by them since times 
immemorial without any justification except to satisfy the whims of a small section· of social refor
mers who are saturated with western notions of eulture. 

CHAPTER m. 
, (ll) Clause 30 sanctions divorce of Hindu sacramental marriage under certain circumstances even 
though it is expressly prohibited by Manu. Hindu marriage being a reli~ious sacrament and not a 
mere contract is one and indisslouble as the marri~ge tie continues even after death of •either spous,e 
If divorces are freely allowed by law it would lead to constant quarrels between married persons 
and encourage them to seek dissolution even on petty ground of ill-adaptability of temper and so 
~n so as to render it un~afe for the petitioner Ito live with the other party. . · 

(12) Divorce, if allowed by law, would deprive the sacramental marriage of 'high sanctity attached 
to it and degrade the Hindu society to a lower level of living life merely for secqlar purposes of a 
material char~cter as opposed to the high spiritual ideal of the Veda. 

CONCLUSION. 

(13) The proposed Bill makes a serious inroad and encroachment on the cultural rights and re
ligious freedom enjoyed by the Hindus since times immemorial, is most revolutionary in character and 
directly opposed to the sacred precepts of the Vedic Law, and is condemned by il.n overwhelmingly 
large majority of orthodox Hindus all over the country as ·opposed to their religion. I therefore 
submit that the proposed code in the present form may either be radically altered in the light of 
the remarks made above or it may be withdrawn in the best ·interests of the Hindu community, 
otherwise there would be a disintigration of their solidarity and there would be discontent and 
dissentions in the whole country. 

BABIBEN MOOLJI DAYAL, SHANTARAM NARAYAN LANE. WALKESHWAR, BOMBAY: 

I have perused a copy of the supplement to the Bombay Government Gazette of. May 15th 
1947 and I have read the notice requesting any person desiring to' submit an opinion on the Code of 
Hindu Law to do so through the Government of Bombay. I am taking advantage of this to exp~ess 
my. opinion in the matter. , . · · 

J, am a· social worker serving ten different Womens' Organisations, as well as one of the Sec
retaries of the Representative Committee of Hindu Ladies regarding Hindu Law, which was formed 
by eighteen different Women's Organisations banding together. Thus, I . have' had the unique 
opportunity of meeting orthodox. and unorthodox Hindus and getting a general idea of the trend 
of public opinion. 

I feel that ~ time like the, present, when the country js in such a state of chaos, when riots are 
cons~~! breaking. out all ~ver the country, and w~~ we are going throuj!h turbulent changes· like 
the divtslon of India, the B1ll would be rather preclpttate. The Government should · w 't f t least 
• ths dall bli .. ttl d at ora sur: mon • an ow pu c op1mon to se e own a bit before it passes a refor · rt e. :as 

'din if · all b ch f H d m as tmpo an pr~. g un. ormltydto efulran ~ o Ain u Law •. ~e Bill deals with highly controversial points 
requum~ sen~~ an h car ' afttentlo~. t presen! tt 1s rather impossible for the general public too 
e~ess 1~ op1mon w en very ew coptes of the Bill are available and hardly any publicity has been 
gl.Ven to lt, so that very few people or organisations are aware of it. 

Hence it is fitting that the Governmen,t should give some more time to th bli b fore 
· introducing the Bill, as well ~s publish and circulate widely copies of it in THE e~~N~CJ;..AR 

LANGUAGES. ana not only tn English. . 
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THE CHAIRMAN, THE REPRESENTATIVE COMMI'ITEE OF HINnU LADIES REGARDING 
CODIFICA~ON OF HINDU LAW, BO~AY; • 

Our Committee ha~ gone into th~ first draft of the Hindu Code published by the Rao Committee 
and had car~fully constdered its provisions and given its opinion thereon. 

~en the. Rao Committee had come to Bombay in the course of their deliberations our 
Commlttee had also been gr~ted an interview when we ·gave our views to. the Rao Committee. 

. The r~s~d draft _Hi~du Code had been published by Gov;ernment in the form of a Bill to be 
mtroduced, m the Leg1slative As~~ly. It :vas ~th considerable difficulty that our Committee were 
able to secure a copy of the sa1d Bill pubhshed m the Supplementary issue to the Bombay Govern
ment Gazette for the May 1947. Opinions .are required to be submitted to the Government of 
Bombay within a very short time. It has not belm possible for our Committee to go into the details: 
of the said final draft. The views of our Committee have already been expressed in the opinion for
merly sul?mitted by them to Government. 

I 

Broadly speaking, we wish to lay particular emphasis on ·the following provisions of the said Bill. 

PART I ···PRELIMINARY, SEC. 2 . 

. This Section contains provisions which are too vague and wide and there is the risk of the 
Hindu code applying to such persons who have never been contemplated to be included within the 
purview of the Hindu Code. We wish to emphasize that the Hindu Code should not apply to any 

. person who does not profess the Hindu religion. By Hindu religion we wish to include all its forms 
and developments as mentioned in sub Clause 1 o£ Sec. 2. The presumpition under Sec. 2 (3) (a) 
will not work in practice. For an indiyidual to prove the contrary would be an impossible and highly 
complicated and extremely expensive . task. We wo~ld rather wish the definition should be precise 
To whomsoever the Hindu Code has to .apply, such persori should profess Hindu religion and should 
not have been converted from the Hindu religion. . 

PART illA·GENERAL PROVISIONS CONNECTED WITH DIVISION I. - SUCCESSION : 

We find the above Bill entirely abolishes the joint Hindu family system with its incidents and 
ingredients .. We are not in favour of the entire abolition of the joint Hindu family system. The views 
expressed by us previously contained clearly what we emphasize. We would suggest that the jourt 
Hindu family be retained with its implications and ingredients but ri:ghts be accorded · to Hindu 
women in the joint family in the same manner as they are accorded to the Hindu widows under 
the Desmukh Act so that daughters as well as widows in the joint family should get rights similar t<> 
the rights they get as on succession. 

PART IV. -.MARRIAGE : 

We are against the introduction of CiviL !narriage as a form of Hindu marriage. The provision: 
for sacramental marriage as provided in the Bill is suffici(mtly liberal to allow inter marriage bet
ween different sections of Hindus and we do not see any utility of a contractual marriage form as a 
form of Hindu marriage. The basis of the ;Hindu marri~ge is essentially religious rites and we do not 
desire the abolition of this healthy ati.d desirable :principle by introducing civil marriage. 

Further, we suggest that a sufficiently long time should be allowed to the general public for under
standing the provisions and impliclatioru; of the Hindu Code Bill and arrangements should be tlldde for 

·giving wide public!ity to the Bill. So far as we are aware, no vernacular translations are avail.able and copies. 
in English are available with diffichlty. The Bill was pubilshed on the 15th May last and opinions were 
invited by the 1st instant., i.e., a: period of about six weeks. Moreover, being the Summer vacation _ 

. time in Bombay fer a large pa..-t of said period institutions and other public activities were closed. 
So really, on our side it wasonlyaperiodofaboutthree weeks at the most which is too short for any. 
serious and careful coru;idetation of such an important social legislation. As Hindu law which if;. 
sought to be codified for the first time in history. We understand the time for opinions has been ex· 
tended till today. But even that periqd is too short. We therefore suggest that Government should 
extend the period by at least six months more. 

Moreover, it is not desirable to rush through such legislation as the proposed Bill at a ·time in 
India's history when the country is being partitioned into, two and the new constitution is on the 
anvil, An important social change and legislation like the Hindu Code should only be considered 
by the Legislature .en the normal life in the cciun~ is. functioning. The Bill there~ore should not 
be taken for consideration until after a reasonable tmle ts elapsed for the normallegtslature to fun
~tion under 'the new Government. 

Our Committee has for a , number of years been continuously taking an active and intelligent 
interest in legislation relating to Hindu law. We would, therefore, request Government to give: 
us 'timely intimation of ai: least two mon.ths in advance of the time. 'it is proposed to introduce the: 
Bill in the Legislative Assembly. . ' 
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THE PRESIDENT, BHATIA STREE Ml\NDAL : 

Our a""rganisation is very much interested in Hindu' Law and has in the 'past done some gl5od 
work in that direction. We secured with· great difficulty ~ copy of the supplement . to' the Bombay 
Govt. Gazette of May 1.5th 1947. We -perused with great interest the notice requesting any person 
·Or organisation desiring to submit an opinion on the code of Hindu Law to do so through the Govt. 
.of Bombay, and we are taking advantage of this to express our opinion in the matter. 

We feel that at a time like the present' when :the country is in such a state of. chaos, when riots 
are constantly breaking out all over the country, and when we are going throu~h turbulent changes 
like the division of India, the Bill would be rather precipitate. ·The Government should wait for 
at least six months and ~ow public opinion to settle down a bit before it passes a reform as im
portant as providing uniformity to all branches of Hindu Law. The Bill deals with highly controver
sial points requiring serious and careful attention. At present it is' rather impossible for the general 
~blic to express its opinion when very few copies of the bill are avai).able and hardly any' 
publicity has been given to it, so that very few organisations and people are aware of it. 

Hence it is fitting that the Government should give some more time to the Public before intro
ducing the Bill as well as publish and circulate w,idely COPIES of the Bill in the VERNACULAR 
LANGUAGES and not only in English. . • 

We trust that the opinion. will receive some consideration' from· the Government. 

THE COLLECTOR OF KOLABA : 

I have no remarks to offer on the Legislative Assembly Bill "The Hindu Code" by the Honourable 
Mr. Jogendra Nath Mandai. 

ASSAM No.2 
FROM SECRETARY TO THE GOVERNMENT OF ASSAM, JUDICIAL AND GENERAL DEPART-
MENT. ' 

TO THE SECRETARY TO THE GOVERNMENT OF INDIA, LEGISLATIVE DEPARTMENT. 
No. JJ D: 80/47 /103.' Dated th~ 14th August, 1947. 

I am . directed to ·forward herewith 'copies of the· opinions received from various public bodies, 
<Jfficers and other perso~ consulted in the matter. 

'The Bill was published in. English in the A~s~Gazette, dated 7th May, 1947. · 

THE SECRETARY, BAR ASSOCIATION, DHUBRI: 

Personally· I am against ·Daughter's . inheritance along with son. This is a legislative measure of 
a far reaching character cutting at the root of many Hindu Social Customs and convention. In view 
of the impending constitutio~ changes this legislation should better be taken up after India constltu· 
tion takes a definite shape. 

THE JOINT SECRETARY, GOALPARA DISTRicT· ASSOCIATION : 

I, on behalf of my Association beg to state that my Association fully supports the codification 
of the 'Hindu Laws' as provided in the Bill. 

THE GOVERNMENT PLEADER, DHUBRI : 

I am in favour of the provisions made in th~ Hindu Code. 

THE SUB-DIV1SIONAL OFFICER, GOALPARA ~ 

I. fully agree with the principles of the Hindu Code. 

-DR. D. BHUYAN, M. B., CIVIL SURGEON, LUSHAI Hli.LS: 

• The proposed bill is in keeping with the progressive Line spirit of the Modern Hindu SocietY. 
<.<mtaining as it does many long felt and much needed social reforms to the existing Hindu marriagfl 
so far as its legal aspec't is concerned. The enactment of the bill into law will remove many of the 
disabilities from which the Hindu Society is at present suffet;ing in matrimonial matters. 

THE DISTRICT JUDGE, SYLHET : 

In m~ opinion the ~roposed Hindu Code will be, very much appreciated by a considerable section 
-of the ~u Commumty and do . a lot of good .to the said community. 

I might however observe that the local· Bar Association is of opinion that lhe proposed bill for 
-codification of Hindu Law should be dropped. . ' 'i • . . 

THE PRESIDENT, DISTRICT B;AR ASSOCIATION, SYLHET: 

In the opinion of the members of the District Bar Assoclation the present Bill for. i:he codification 
.of a Hindu Code being opposed to the rules contained in Dharmasastras ang being antagonistic to the 
<Ustoms and approved usage of the country .should be dropped. 
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The s~cred literature of the Hindus is divid~d into two' main Groups-the Sruti and Smriti the 
~ormer bemg . synonymous with the Vedas, while thre latter comprises most of the early post-vedic 
literature wht~h are always regarded as sacred. The laws enjoined are regarded as records of reveal .. 
tio~. Then agam ~here are ~us~oms in the country which have come (!own. by immemorial tradition and 
whtch have acqun:ed. t?e d1.gruty of law. These time honoured customs and us~ges have always been 
respected as Sastnc InJUnctiOns. 

In this connection, the text of Jajnavalkya (I-343) may be referred to where the custom~ 
·practices and fami.ly usages were ordained to be preserved. This was in spirit ~iven effect to in th~ 
•Queen's proclamatton of 1858 and section 37 of the Bengal N. W. P. and Assam Civil Courts Act 
{XII of 1887). 

" ' 
Attempts have been made in the present Bill to bring about so radical a charge in the law 

reg!ll'ding succession, inheritance and marria~e etc that the majority of the Hindus must protest 
.against it. · ., ·. 

We are' therefore humbly of opinion that the present Bill should not be proceeded with. 

Mr. N.C. SYAM. GOVERNMENT PLEADER, SILCHAR: 

The codification of Hindu Law is long overdue. Social ideas even in conserV-ative Hindu society 
;are rapidly changing .. With re~t.ard to property, rights and marital relationship it is specially notice
.able. Inter caste marriages are taking place inspiteof prohibition, parties taki,ng recourse to Act III of 
1812. Law must adopt itself . to ·changing circumstances to . canalise and regulate progressive 
urges of our social life. In order to meet the conservative section of the people the provisions 
made in some instances are halting. However I am of opinion that the code will receive the general 
.approval of all people who really think and have got imagination to look beyond. 

:SECRETARY, BAR ASSSOCIATION, SILCHAR. 

We are in favour of the'bill as framed. 

"'!'HE SUB-DMSIONAL OFFICER, GOLAGHAT. 

The Bill was widely circulated. People have generally accepted with certain modifications which are 
.as follows : - . . 

(a) PART II. Intestate su,ccession-unnecessary as the existing Hindu Law is sufficiently com
:prehensive. 

(b) .PART IV Section 3~ 

Sub-Q.ause (1) This should not b.e a bar to a man for marrying a second time if his first wife is 
:barren or has not given birth to any issue for 10 years or up-wards, 

Sub-Clause (2) The following word may be put after the word lunatic e. g. or in~capable of 
•consummating marital obligations due to inherent defect in the organs of generation. 

(c) PART IV. The Civil marriage should not be mixed up with the sacramental marriage. 

I beg to subnrlt the following criticisms on the issues raised by the people gf this Sub-Division. 

(a) The proposed Hindu Code has got to be· all comprehensive and hence a l~st of eligible 
:successors should be enumerated. Criticism on this point is, therefore, vague. 

(b) Sub-Clause (1)- This is one sided. It may be applied to male members with equal force. 
lf this is at all introduced it should be introduced for the benefit of both sexes, but since sacra
mental marriage c.onnot be so easily modified for the benefit of the. women. folk, I think it should .be 
.best for the husband and wife to swamp it. I do not recommend this one stded amendment. 

Sub-clause (2) - It may be incorporated ' 

(c) I d t ,. ee with the sug~estion of the people.We must change. with the times. Divorce 
o no a,.r think · d · th e.d. 

:in sonie form or other has got to be introduced and I , a comprotnlse as suggeste m epropos 
Hindu Code, is the best solution. If this introduced, H~ndus ;viD n~t be generally a~acted to the 

·Civil Marriage, Act;. The. very necessity to do so at ttmes ts a disgrace on the Hind:u sysfem. of 

marriage. 
In conclusion. I beg to say that the proposed Hindu Code is generally accepted and should be given 

effect to at a very early date. 

'THE JUDGE ASSAM VALLEY DISTRICTS. GAUHATI: 

Th 
· b 1 ft tt'll matters such as .present constitution and partition have been settled. 

e matters may e e £ th th · · b di f th 
'The case should in no case be proceeded without the consent o e au ontatlve ? es o e se.c-

tl
. n1 d · d · Section 2 (1) (2) and 3 (a) of the Code. For example Non-Chris-
a an groups menttone m , · . th . · s · 7 (5) th 

tian Xhasis should not be legally considered Hindus wtthout. etr express consent. ectlon , e 
.age should be 18, as if a party over 18 has no naturlj-1 guardian they cannot procure one from the Court 

·under Section 3 of· the Indian Majority Act. 
D 
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TIIE ADDI:.· DISTRICT MAGISTRATE KAMRUP: . ... 
I h the honour to enclose herewith the

1 
opinions received from Gauhatt and Barpeta Bar 

Associa~::s along with the opinion of the Subdivisional Officer, Barpeta. I r~gret I can not agree 
with the views of the Gauhati La\Vyers which seems to be out ofkddate anh~ adagamstith~ presetnt day of 

· t d a'es :•.., Hindu Society witch can not be chec e at t ts te. gtve my criticism• progresstve eo eo ..... . . . . • 
to the views of Gauhati bar below. I cannot subscnbe to. the vtew that the proposal to gtve equal 

rights to women can be disputed nowadays. · 
Daughters ~ 1 would _point out that in this materialistic age no body is satisfie~ with spiritual bene
fit referred to by the Gauhati Bar. A son-in-law is not a stranger to the famdy but one who is 

entided to the privileges of a son. 
Stridhan _Principles of natural justice and equity demand that a woman's absolute right over property 

inherited from male owners is recognised. 
Clause 17 .• Hindu society in order to save it from gradual dwindling away, should freely 11ive 
sanction to intercaste marriages, in view of the fact that caste system, whatever its utility in by 
-gone ages, is nowadays an impediment in the· path of progress. 

' Clause 23 - I do not agree to penalisation of a person for defonnities and diseases over which he had 
no c<mtrol. On'the othe.r hand he may be more in need of such property in order to be able to enjoy 
some of the amenities of life. 
PART IV.- Marriages and Divorce-According to Manu Chapter IX verse 80 a Hindu husband is allowed 
to take a second wife if the wife is inimical towards her husband or extravagant. It thus appears 
that a man has been given a wide latitude in taking a second wl.fe. It "is only fair that a 'wife should 
have a right to divorce her husband under the exceptional circumstances referred to in the amended 
code. It is difficult to ~ccept the fairness of the theory that a woman should be tied for life to a 
husband who (in the case of an orphan) might have been chosen by her relations who did not have 
her best interests at heart even if he is insane or suffers from incurable diseases or is habitually 

'immoral. Marriage to be successful must be considered a contract between two equal partners. It 
would be unfair to give one of the partners to the oontract rights to vary it by taking another 
wife while the other partner will have no right to dissolve the contract. Whether monogamy is an 
unmixed blessing or not it is based on laws of equity and natural justice. 

For reasons enumerated above I am in favour of the proposed Bill in order that the gradual 
deterioration of the Hindu Society may be checked· to an extent. 

TIIE SECRETARY, LAWYERS' ASSOCIATION, GAUHATI: 

The Hindu Law regarding succession, inheritance, marriage or caste is based on our religious be· 
liefs which have come down from the sages of .old. The framers of this Code seek to devise a law 
according to their own choice and liking, i11nori!ng the old texts and the decision of the highest 
courts of law. · 

PART ll, CLAUSE 5, CLASS I:-

• Un?er ~itakshara and Dayabhaga daughters do not inherit ·during the lifetime of sons and female 
hetrs vtz., wtdows, daughters, mothers. etc., all whom used to have limited estates But the code gives 
~h~ ~~olute righ: li~e men. !he argument is that women of other religions ~njoy full· rights ana 
1t ts diffi~t to mamtam tha: Hindu women, amongst whom we ihave now legislators, lawyers, :ministers 
~tc., are mco.mpet(mt to en]oy full rights of property. The analogy is dangerous. Each reli~ionhas 

, 1ts own peculiar law for the guidance or its followers and it is no logic to ask one rellgion to follow 
the rules of the other. The argument has never been advanced by any other religion to alter its law. 
The other ground of there bein-g women lej1islators, ministers, lawYers etc., has no substance · or 
force at all. The law can not be changed• for the benefit of a few. , 

DAUGHTERS :-Here the doctrine of spiritual benefit has been lost sight of They wil1 have 
dou~le benefit of inheriting their fathers and husband. Thus famil ~l ' trangers 
leading to very small uneconomical holdings. Y property go to s 

OTHER HEIRS :-The old order has been arbitraril · h d th 
principles of the Hindu Law. . Y c ange and new heirs created against e 

STRIDHAN :-The definition (Cl. 5 (i). Part 1) is fault and · . . d 
Law recognised absolute right of wo Y. . ObJectionable. No system of Hin u 

men over property tnhented from male owners. 
CI;AUSE 17 :-The code seeks to introduce " A ul , . 

I interdicted in "Kalijuga" This will tl th n oma or mter caste marriages which have beerr 
· unset e e whole ca t f . · · Doct· 

rine of factum Valet should not be inv ked t ] d s e system o the Htndu--8ocfety. h 
laws of society. . • 0 0 en support to any wrong committed against t e 

CI!AUSE 23 :-This code disregarded the clear in'un ti . · \ e 
certain persons on grounds of physical and me t { de f on ?f Hmdu Texts excluding from inherttanc 
sons may be given maintenance, but they can 'll ~ ~ e orrmty and disease~. These disqualified per~ 
property as it will be lost iti no time. 

0 
e entrusted with ownership and. management 0 
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~: IV - MARRIAGE_ AND DIVORCE :-Marriage has been divided into (1) Sacramental, a. (II) 

SACRAMENTAl: :-Marriage among Hind • 
be altered or changed ac~raing t th ~s. 1& a sacrament and not a Civil contract. It can not 

d t M Ch IX 0 e optmon of person or persons. In abolishing polygamy the 
c~che ! 0 es anu p. vers_e 107. This is a wrong quotation. This verse does not deal with any 
~ ~u . 

The Hindu law does not allow divorce vide Manu rx· verse 46 h' h · · th th e1 • b 
b d 

. , . w tc en)oms at e r anon et• 
ween bus an and wife shall not cease by sale or ~"' of the 'f b bo d B d • • !il"" wt e or y a n onment. ut un er 
certain ctrcumstances a second wife is allowed by Manu Chap IX verse 81 82 80 v so 

h 'f · dd' d . · · , , • erse says 
t~at w e~ a .Wl e 18 a tete to dnnking, is a bad character, is' enemical towards her husband, af-
fltcted wtth mcurable dese~se, extravagent, and spends husband's money improperly, then the hus
band may marry a second wtfe. 

. Ve~se 81 says if a :Vife remains barren f~r 8 ;ears, gives birth to dead child for. ten years and 
g1ves ~1rth to female child only for 11 years then another wife may be taken. . If the wife habitually 
uses bttter words towards her husband then he can take another wife without delay. 

. ~ erse 82 says if the wife is dear and well behaved but is a permanent invalid then the husband 
may take a second wife with the consent of the·1st wife but the husband's behavior towards her 
should never be insulting. 

The Hindu law givers found that under certain circumstances it was necessary to take a second 
wife as there was no rule of divorce. They specified the circumstances when a second wife might 
be taken. The framer of the Code in clause 4 (a) has not taken this aspect of the case. 

Monogany is ·not always an unmixed blessing, In countries where judicial separation is allowed, 
the husband or. the wife can not remarry ·but they do not always pass an unblemished life. In takh~g 
a second wife the Hindu Law prescribes suitable restriction. 

A male child is a necesSity in a Hindu house for the present and as well for future life. The giving 
of a Pinda is an essential thing for the benefit of the departed soul, and Hindu Sages allow a second 
wife for begetting a son for both the purposes. 

Clause 7 (a) i~ an indirect attempt to legalise intercaste marriage 'Yhich 'the Hindu La~ interdicts. 
Every Hindu knows that a marriage outside his caste ~s not allowable and if he infringes this im
portant and essential rule it would be most improper. to bring to his aid tha doctrine of factum 
valet. 

CIVII; MARRIAGE :-Act ill of 1872 was enacted for persons who did not profess the Christian, 
Jewish, Hindu, Muslim, Parsi, Buddhist;, Sikh or Jaina religion. In 1930 the law was amended and 
made applicable to Hindu Buddhist, Sikh and Jaina and the rest Muslim, Christian, Jewish and 
Parsi were left out-side this law. In 1930 when the law was amended Muslims raised strong protest 
against their inclusion in the Act and their protest was successful but the equally strong protest <>£ 
the Hindus remained unheeded. The Hi)ldu who wants to marry under the Act will now come 
under the law. ' 

I have ~othing to say .on this point. 

·ORISSA No. 3 

FROM SECRETARY TO GOVERNMENT, LAW DEPARTMENT ORISSA: 

TO THE SECRETARY TO THE GOVERNMENT OF INDIA, LEGISLATIVE DEPARTMENT No. 

3511 L. Dated the .2nd August 1947. 

With reference to your letter No. F. 229/47-C & G. (Judi.) dated the 16th April 1947. on the 
above subject, I am directed to say that the preponderance of opinions received on. the Bill from the 
officers and PubHc bodies consulted (of which very few have so far responded) 1s in favour of the 
Bill although the orthodox section of the public are opposed to it. One of the public bodies con
sulted suggests the postponementt of pas.sinj.! of the Bill till the political situation becomes n?r~al 
or at least till the new Government is formed at the cen~e. I am to add that the provmctal 
Government are generally in agreement with the 'frinciples underlying the Bill. 

rhe Bill was published in part VI of the Orissa Gazette dat~d .the 23r.d May 1947. in English-Copies 
of the Bill were also placed in the Library table of the Provtnctal Le!llslatilte. 
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AJMER-MERWARA No. 4 

FROM~THE CHIEF COMMISSIONER. AJMER-MERWARA. 
TO. THE SECRETARY TO THE GOVERNMENT OF INDIA, LEGISLATIVE: DEPARTMENT: 
NEW DELHI :.No: F/17-17 (CC) Dated the 31st July, 1947. 

A M \ I 'have'· the honour ro refer to the, 
1. Judicial Commissioner, , jmer- erwara, Legislative Department letter No." F .. 229/47-
2. Mr. T. Ramabhadran, I.C.S, District Judge, c &; G (Judi), dated the 16th April, 1947, 

Afmer·Merwara. and to enclose copies of the opinions 
3. Mr. P. L. Agarwala, Sub-Judge First Class, A)mer. ' expressed by the marginally noted. officers 
4. Mr. B. K. D. Badge!, Sub-Judge First Class, Ajmer, and persons (in duplicate) on the Hindu 

5. Mr. G. D. Badgel, Sub-Judge First Class, Beawar. Code. 

6. Secretary, Ajmer Bar Associatbn. 

JUDICIAL COMMISSIONER, AJMER-MERWARA : 

I am in general agreement with the principles underlying the codi~c~tion of Hindu La~ as b.rought , 
together for the first time in the proposed Hindu Code. These pnnctples as now ·codified. tn the 
Hindu Code are bound to raise heated controversy between the orthodox and the progresstve< sec
tions of Hindu Society. And from this point of view the present time when the country is engrossed 
in discu~sing constitutional issues of a far-reaching character is perhcws not suited for a sober and 
<lispassionate consideration of the many social and legal issues that have been raised in the proposed 
Code. On the other hand considering the long and arduous labours of the Hindu law Committee, 
I think it will not be appropriate to suggest that the matter should be re-opened and examined over 
again after the two Doniinions have begun to function. 

2: It is clear from the statement of Objects and ReaSOf\S that the only effect of the provisions of 
this Code "is to give a growinf1 body of Hindus, men and women, the liberty to lead the lives which 
they wish to lead without in any way affecting or infringing the · similar liberty of those who prefer 
to adhere to the old ways." In view of this clear statement, I think the provisions of the proposed 
Code should be accepted and allowed in due course to become law in the Dominion of India, subject 
to such verbal alterations as may be necessary because of the impending constitutional changes. I 
can see np , objection to the propose! provisions being made 'applicable to that section of Hindu 
Society which wants to move with the times and is anxious to secure uniformity in all branches of 
Hindu society. I think a unified Hindu .Code will give strength and cohesion to Hindu society and 
.from that point of view the measure now proposed should I think be welco~ed. 

DISTRICT JUDGE, A]MER-MERWARA : 

I am in general agreement .with the ~inion. of Mr. Panna Lal, Sub Judge, Ajmer. · 

I agree with him that some change~ in the first' para of part I Will .now be necessa,zy in view of 
the fact that . Pakistan is more or less an accomplished fact. I strongly oppose the abolition of 
the right of survivorship as well as the proposal to give daughters a share in the father's property. 
The provision that a daughter should take half a share is presumably on the analogy of Muslim Law. 
1 do not see why we should copy the Muslim Law in this respect. As is well known, a daughter is ~ 
.distinct liability to the father till she is married and in case the father dies before performing the 
.daughter's marriage, the liability rests on his estate. Among the Muslims, on the other .hand, the 
daughter is .entitled t~ dower from her prospec:tive husband and is not therefore so much of a lia-
bility. . 

The provisio~ for divorce in certain circumstances is to be welcomed though I agree with Mr. 
Panna Lal that divorce has been made extremely dfficult Perhaps the law will be relaxed iJi this 
respect with more experience. , 

In gener~ I feel ~hat. thi~ is. not the ti~e to embark upon legislation of such a sweeping character 
-w?en the entlre constitution ts 1n the melting pot. I think the job of recasting the .entire law ap· 

. ],llicable to Hindus should be handled by the new Government after it has had time to setlt:le down. 

MR. P. L:. AGARWALA, SUB-JUDGE, :1\JMER: 

The Bill under consideration reproduce~ the draft Hindu ·code d b th Hind L · Com· . . . prepare y e u aw 
llllttle~ whihch Cowads apfpoHt~ted by the Central Government by their Resolution dated 20-1-1944 for for· 
mu atmg t e e o tndu Law which should be complete a · f 'bl I h. thr ugh 
h · · . 'll . · s ar as posst e. ave gone o 

t e provtSlons of the Bt and 1t, no doubt makes provisions fo t £ th llk 1 to . . . r mos o e matters that are e Y 
ame under the toptcs which are now dealt with by _the incodified Hindu Law. 

2. I am however of opinion that .it is not the right time to push · 'th 1 . 
1 

. f ... ~. type 
d 'd · · hich uld m Wl eg1s ation o ,...,..e un er conSl eration w wo govern the rights of abo t. 30 C f · · · a 

f • • • £ . u rores o people Everything xs 111 
state o uncertamty m vxew o the political crises through · h'ch h C : . I · ent 
ch ahead din th w 1 t e ountry 18 pasSlng m:mtn 

anges are regar g e form of Government and 't b . th · ill. not 
b f d · b, · · th a1 . 1 may e at the 'present B maY e oun SUlta '1e m e tered cucumstances in which Indi f' d · u · · . ( a may m ttseu m the near future. 
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3. However, I proceed to give 'my opinion on the Bill p . . · 
~'<tend to the whole of British India but this will h . arab I of th~. Btll ~rovtdes that· it would 
1n all probability India will have to be di . d d b ave .to e modtfted vtew of the fact that 

d 
. V1 e etween Hmdustan and Pakistan Some changes will 

have to be ma e ln para 3 also. Para ·3 limits the applicati £ IT f th ' . . 
bl ty A di . on ° part o · e Btll m respect of 

lll;ovea e proper · ccor ng to lt, moveable property situate within the dominions to which the 
Bill would apply would not be governed by its provisions 1·£ 1·t d h h d d · · · d h 1m I was prove t at t e ecease was 
Test~ng .outsb!l e ~ e rea . . . do not think this would be prop~r. All property whether moveable 
or tmmovea e sttuate Wtthtn the territories to which the B'll ld 1 h ld b · · A 

1 
. 1 wou app y s ou e governed by 

'its provlSlons. n examp e would make it clear A man ma b h · h · · . T I s 
1 

· Y e avtng s ares m a corporation 
Jike the ata ron & tee Company and he may be residin« · J · A d' 

1 d 
. .... say m atpur. ccor mg to para. 3 

the share wou d not evolve according to the provisions of the Bill I f · · h h ' . . . · . am o opm10n t at sue sort 
.of things should not be permitted. A~ moveable and immoveable property situate in the realm 
:should be governed by the proposed legislation. 

4. The vital. changes that the Bill under consideration seeks to int~oduce in the ex.isting Hindu 
Law are:-

• (1) Giving a share to a daughter who will take h;l£ the share which her brother would take. 

(2) Abolition of the right of survivorship. 

(3) 'Providing a limited divorce. 

5. I am in favour of (3). I::ut not in favour of (1) and (2), I know that" I am taking a view which 
-will not :find favour with most of the progressive people but on this ground I do not hesitate to ex· 
press my views. As the Hindu society is constituted, a daughter and her descendants remain a 
'life-long liability to her father or his descendants and the Hi~du' Society provides a large number of 
functions and ceremonies on which the father or his descendants have to spend considerable sums 
.of money. It would be impossible to carry on all those, things if the daughter was to be ~iveJ;l a 
.share in the property also. There are cases in which the Jather may not have left any property 
but still brothers and other relations spend considerable amounts over the marriages of their sisters. 
<living a share to a daughter would weaken family ties and would destroy the integrity of the pro

perty. . 

JUGHT OF SURVIVORSHIP. 

It is a very valuable right which the Hindu Law confers. Due to it a large number of properties 
-which would have been wasted have remained in tact .. Its abolition· would, therefore, not be proper . 

. DIVORCE: 

Paras 29 to 34 lay down the provisions regarding nullity, invalidation and dissolution ofmarriages. 
:Experience has shown that several of the marriages have proved very unhappy for one reason or the 
other. No useful purpose in such cases can be served in keeping those marriage ties in tact. I, l:her
•fore, welcome the moye for making . provision for dissolution of marriages. I, however, think that 
the provisions for dissolution of marriages are very strict. Under para· 30 in various sub-paras limit 
.of 5 years has been put down. In order to entitle a party to . claim dissolution of marriage, de
.sertion, insanity, su:ffering from venereal diseaSes, etc., have to be proved for a period not less than 
.5 years before the presentation of the petition. This, in my opinion, 1s too long. Average married 
life of a man may roughly be taken at 25 years and if perchance that marriage is not happy parties 
·will have to wait at least for 5 years before they can get any relief. The period of 5 years can, 

theref~re, be safely cut down to 2 years. · 

ADDL: SUB-JUDGE, AJMER : 

I agree with the views expressed by Mr. Agarwala. 
The Bill to codify Hindu Law has far·reaching effects· upon, inter. alia, (i) succession, (ii) Marriages 

and (iii) adoption and minority among Hindus and in my opinion will be harmful to the interest of Hindus 

in general and should not be codified. 

I .A. SUCCESSION. 
A .. Copardenery will have no place after the Bill becomes Law .. No one w~uld be able to claim. 

·.rights in the property by the mere incidence of birth t~e~eaf:er. The Holder Wlll be able to transf~r 
the same by acts inter vivos or testamentary. The limitations attached to the transfer of what IS 

.known as ANCESTRAL property will absolutely disappear. 
B. Females wili have defined shares in the property left by the last sale-holders as his heirs and 

-the property thus inherited by them will be. their abso.lute. property. To the exte.nt o~ property in
herited by such female heirs· as sisters and daughters1 tt Wlll.pa~s o.ut. of .the famil~ Wlth the conse
•quen:ce that it will discourage accumulation and encourage ~stnbutton of property tn one place. 

. c~ Shares inherited by the several he~rs,· named in ~he ~ill, are to. be determined in accordance with 
jndications given therein. Succession by survivorship Wlll be a thing of the past. . 

D 'T'L · · • • · · 'tuti' k own as Joint Hindu Family system of the Hindu society will disappear. 
• "ue. mam .tnsti . on, n . 
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(ii) MARRIAGES. 

A. p 1 g my among the Hindus has been totally banned. Defaulters will open themselves to pro-
• 

0 
Y a d · h 1 f Fi t '£ secution under the Indian Penal Code. Any marriage contracte m t e presence o 1rs WI e-

will be null and void. 
. B. Marriages may be performed validly between me~bers . of ~he sam7 GOTRA provided they 
cannot come within the defination of terms ' SAPINDA .as gtven m the btll. 

c. Sacramental marriages also w~ll not be indissoluble. Right of divorce has been acceeded ill! 
the circumstances mentioned in the bill. 

(iii) ADOPTlON. 
A. · Authority tp adopt to a Hindu widow is to be presumed and she will have the authority to

adopt unless her power to do so has been, in any way, restricted by her husband by a registered: 
document or a Will. ' 

B. Si~ce no right in the property accruce by the mere incidence of birth, an adopted boy ;ilt 
have no right in the property of the adoptive father by mere fact of this adoption. 

C. A married boy, and, except in the case of a boy belonging to the same GOTRA as the adoptive 
father, a boy whose, 'Upnayan ' ceremony has been performed cannot be adopted. And also so a boy 
who has completed the age of fifteen years cannot be adopted. · • 

D. In the case of adoptions made within 3 years of the death of the adoptive father, the adopted' 
son will have the same rights in the property, as the natural son would have had, of t~e adoptive 
father. In cases of adoption after 5 years the adopted son will be entitled to one hal£ of the estates 
inherited by his adoptive mother, except in the case Of impartible estate, anC! will not divest the estate 
vested in any other heir of the adoptive father on the latter's death. 

E. The only essential for a valid adoption ~s " Giving and Taking" with the intention of transfer:. 
ing the boy from his natural family to that of the adoptive father. 

(iv) MINORITY OF HINDU CHILDREN. 

Any alienation of the minor's property by natural guardian without the previous permission of 
the court will be voidable at the instance of any other party affected thereby and if made by defacto 
gurdain will have no effect. . 

SUB~ JUDGE, BEAW AR . 

. The proposed code deals. with :-(1) Intestat~ succession, (2) Testamentary successi~n. (3) Ge
neral provision connected with succession, {4) Marriage and Divorce, (5) Minority and Guardian
ship and (6) Adoption. In my' opiruon. there ·was a great need for having a consolidated and uni
form code dealing with the aforesaid topics. of Hindu Law, which might be applicable to all Indian 
Provinces and all sections of the Hindu Society. The Hindu Society has changed its character in 
recent yeari and there was necessity to. alter the law so as to fit in with the new pattern adopteii 
by the Hindu Society. I am of the opinion that the -proposed code will provide for that necessity. 
The said .code would also simplify the old complex and intricate provisions of Hindu Law. The 
orthodox section of the Hindu community would not be affected by most of the provisions of the 
proposed code and they would be at liberty to adhere to their old ways. In my opinion the proposed 
code would ~liked by the majority of the Hindu community. 

COORG No.5 

FROM CHIEF COMMISSIONER OF COORG. 

TO THE SECRETARY TO THE GOVERNMENT OF INDIA; LEGISLATIVE .DEPARTMENT, 
NEW DELHI dated the 21st July 1947. No. 1381D R. DIS. 72·47. 

Reference-your letter No. 229/47- C & G. (Judi)., dated 'the 16th Aprill947: 
2. Copies of the Hindu Code received with your letter referred t b · · h 

Assis Co- · · th n· · ' o a ov.e, were sent to t e tant. IDIDlSs!Oner, e tstnct and Sessions Judge the Judicial Co · · f C h 
P 'd f h . . t ' m1mss10ner o oorg t e rest ents o t e Mercara Coorg Asssoctatton and of the Coorg Temple F d Co · ' · 
d f th. M c A · · un s mmtttee. ·The Prew ent o e ercara oorg SSOC1at10n has not so far replied The p 'd f ·th. 1 
Funds Co . , · rest ent o e Coorg Tempe 

IDIDlttee has no comments to offer, while the District and s · J d t 
th Bill h his full esstons u ge, Coorg states that 

e as support. I enclose copies of the views furnished by th A · C · · 
of Coo d th J di 'al Co · · e SSlstant ommtssiOner rg an e u C1 mmtss10ner of Coorg. The views expressed by th J di ·ar Co · · 
f Coo g 1 to all u!-d • · a1 e u C1 mmlSSloner o r app y = us m gener and I j!enerally agree with him Th · · 

Commissioner relate to the people off Coorg 1 Community in f · . e 'Views of the ASSIStant 
cemed. so ar as Intestate succession is con-

3. In this connection I invite your attention to this off' 1 · · . 
the 23rd/25th November 1944, addressed to the Chai ~~ tteLr No. 1120!/D. Dis. 2068-42, dated 

.. . rman, m u aw Commtttee, Madras, when the 
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Committee camped there. A copy of th" 1 §tt d f § 
§ ts. e er an o its enclosures is enclosed for ready refe· 

renee. A copy of the Manual of Coorg Civil Law as codified b M · G a1 R b Co, f d · • a1 1 d ~ h . Y a]or ener o ·1e,. re erre 
to thereto ts so enc ose IOr t e mfonnation of the Government f I di E th h . 1 1 

h b 1 d d f h 
. o n a. ven oug agncu tura 

land as een exc u e rom t e operation of the Act as regards · t t · th I' f 
• .:l!tl! 'd bl Jn es ate successton, e me o suc-

cesston wuers const era Y from that in force among Coorgs as tli d · Ch XI f h M ai · '1 b -... · ou ne m apter o t e anu 
of Coorg ClVl Law Y ~v1a]or General. 'Cole referred to above The • · 1 d 1 · h di . · d . · pnnctp e un erYtng t e tra -
nonal custom an usage of the Coorgs ts the preservation of on'g'rnal f 'I d 'ts • d . · h f am1 Y an 1 continue pros-
penty. It lS t ere ore strongly urged that so far as m' testate · · d h Cod , SUCCeSSIOn IS COnceme t e e 
should not be made applicabble to the Coorg Community and that necessary amendment be made to 
section l(iii) of Part II of the Code. \ ' 

4. The Code was published in English in the Coorg' Gazette Extraordinary dated the 20th May 1947. 

ASSI~TANT COMMISSIONER, COORG. 

·. I have already in my report No. 8900, dated 21st September 1944, expressed my view regardi~g 
thts Code. . . 

The Code has undergone certain important changes subsequently and according to Part II 
Section (i) and (ii), tile ancestral agricultural lands in Coorg and the lands the . title of which 
descends to a single heir by customary rule o£ 5uccession etc., i.e., all lands except house property, 
owned by a Coorg parent appear to have been excluded from the operation of the New Act The 
Coorg Community which follows the Coorg customary Law as codified by Major General Rob: Cole, 
may yet continue to. follow it,_ provided as said in section 4 of Part I that the rule is certain and 
not unreasonable or opposed to public policy. The daughters and their sons according to this Act 
can. claim share only in heritable properties vide rule 3 Part II - i.e., movable property, cash, shares, 
Insurance policies and in houses built on self acquired properties. Hence such of the disasterous 
effects envisaged and detailed · in paragraph 1 and 2 of my previous report may not become operative 
after this .1\ct comes into force. 

JUDICIAL COMMISSiONER, COORG. 

This c~de is a result of P!Olonged labours by an expert committee which has heard several witnesses, 
perused the opinion of innumerable persons, held elaborate discussions and consultations among them
selves. So, the provisions are as ·good as can be expected in a Bill trying for the first time to codify 
a law more than 6000 years old and of such complexity that even trained jurists and veteran law
yers. are terrified at it. I am of opinion that the provisions of the Bill represent the maximum 
agreement that can be got now ~e~arding these matters even among enlightened Hindus. Of course, 
there are many provisions ·in it which some .Hindus may not agree with. But, in all such cases, the' 
law has to take a middle course, between two extreme views. · 

Thus I consider that there is .little justifica:tion for giving dau~hters HALF the share of sons, in 
intestate succession, as i:n Muhammadan law. No Hindu father loves his daughter' less than 
he does his son. But, then the Hindu law, has., from days of old, given daughter NO SHARE AT 
ALL, but has made it a duty on the family to marry t'hem off accor'ding to their status, and to meet 
the expenses of various ceremonies thereafter. Often, the sons of a Hindu have to incur debts to 
meet these ~xpenses, and only get a sh~re of these debts as their family patrimony, in the case of popr 

· and lower midle class families. Of course, in rich families, they will get far more than is spent 
on the daughters, but, then, the aaughters will, usually, be married off to equally rich people, and. 
so, may have little reason to complain .. rhe ideal course will be to give equal shares to . sons and 
daughters, both in ordinary and in Stridhanam properties (where the. SONS get a half share under 
this code), and to deduct from the daughters' shares the amount spent on them for marriage and. 
other ceremonies from the joint family properties.But all this will be a complex procedure, and may 
only lead to endless litigation and elq)ense to the sons and daughters alike. Hence, the Hindu 
Code has cut the Gurdian knot by giving the daughters a half share in their fathers' properties, and 
the sons a half. share in STRIDHANAM properties. Though this is not ideal, it is expedient, ana there-

fore, reasonable. 
So, too many a Hindu may not agree to give women. ~bsolute rights over• their STRIDHANAM 

property, But even Vignaneswal:a, hi his Mitakshara, wntten more than 900 years ago, was for such 

a reform. In these days, only reactionaries will oppose it. ·. 
Again, some Hindus may not like CIVIL MARRIAGES, . by Regist:ars with all . their .i~iden~e 

and consequences. But, as· there will be a large section of Hmdus wantmg such mamages, 1t 1S on y 

reasonable to provide for them, as this code 'does. . , 

The same thing applies to the provisions fo~ decrees of nulli~ or ~v:di~d of ~g~ i·d 
for dissolution of marriage. It is notorious that m~st Hindusulli, .broug t up. m ; o. :a tton, ee. 1~ 
almost obscene to think of divorce, or to bring a suit for .n ty of mamage .. ut ere ~re a g~ 
few among the forward sections wanting such pro~sions, and I think that th~ are entltled to 1t. 

~~~is~~~b~~~ . 

§ Not Printed, 
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I may also· add that it seems to me ~~ a Hindu who ·has no daug~t~r niay :also be, . in· these 
enlightened times, given. the ri~ht TO ADOPT A DAUGHTER. The on~mal obJect of adopting a 
son was to save his parents' soul from the hell called: '!'Put" by petformmg SHRADDHAS, offering 
PINDAS etc. This has become more and more honoured in the breach than in the obse:r:vance. 
Many a Hindu who has no daughter may like to adopt a daughter to save his aesthetic soul. I see 
no reason why a provision giving liberty to such a Hindu to adopt a daughter should not be incorpo
rated in this Code, and why the provision of the Code, " No daughter shal~ ~e a.doptecl, by or to any 
male or female Hindu" should not be amended. If the object of that proVlS!On IS mere~y to prevent 
adoption of girls for the purposes of prostitution, as in the case of adoption of girls by dancing girls, 
the code may specifically enact a provision prohibiting the adoption of girls for such a purpose, or 
by a dancing girl1N ANY CIRCUMSTANCES. To prevent· adoption ·of girls altogether, even by a 
respectable male or female Hindu having no girl, and for honourable purposes, is, in my opinion, 
.an unnecessary sacrifice at the altar of antiquarian old-world prejudice. This prohibition in this code 
becomes all the more Serious when ·the Code allows KRITRIMA or GODHA ad<?ptions under which 
even a father, grand-father, father-in-law, or grand-father-1n-law can. be adopted as a SON (!) 
by an adult Hindu who has attained the age of 18 and can take advantage of this custom. ' 

Of course, the above observations do not, in any way, detract from the value or desirability of 
this Code. · It is high time that Hindu law' is codified and made precise, exact and uniform throughout 
the co~try. No time is better suited Ior this than the present .time, when India is becoming free, 
and is· taking on a new lease of life, with infinite possibilities for good. 

THE PRESIDENT, ALL COORG KODAVA SABHA, MERCARA : 

I have the honour to place before you the views of Kodava Sabha opposing many provisions of 
the proposed Code of Hindu Law so far as their operation to Coorg is concerned. 

· The major portion .Of landed gentry of Coorg are the Co9rgs by race and they ar~ about forty 
thousand in number. Their estates are indivisible and inpartible and they have been governed by the 
customary law of the Coorgs from time immemorial in respect of sucession, marriage, divorce, adop
tion, etc. Theirs is a peculiar land tenure which is a privileged , one being incapable of alienation. 
They. are also exempt from Arms Act. The customary law by which they are governed is quite con· 
ducive to their growth' and compactnes& and any abro,gation or supersession of it is viewed by this 
Sabha deterimental to the future of the Coorgs. 

The Kodava Sabha is, therefore, definitely opposed to th~ provision of the Code in respect of 
the Code in respect of intestate succession for the following reasons : ' . 

. Firstly • .it. must be brought home to the Law Coommittee that t;his part shhll. not be made applica
ble to the agriQultural land. of Coorg also, just as that of the major provinces is ~xpected, in view 
of the fact that Coorg having a. Le~islati~e Council of its own can legislate, if necessary, with the 
assent ~f the Governor General_ In ~uncil· extending the operation of the Code in· respect of, the 
successton, etc., by elaborate discussion on the floor of its own Council ~0 the said lands. 

. Second!:, ~t is a commonplace idea ~at the Coor~. though Hindus, are havin~ a land tenure 
smgularly distmct from that of other Hmdus. They are liaving a privileged land tl'l If h is not 
affenabi Th • .. • h nure w lC 

. . e: . e~e. IS no ~artttton among t e Coorgs as it' is extant among the other Hindus. TheirS! is 
an mdivtstble. !omt family the members of which can exercise only "the right o'f maintenence division 
~ndd not pam~~~ JConsequentl~, the operation of the Code to Coorg in resspect of their privileged 
an tenure ca e ~a, Jahagtr and Umbli.lands as formulated by the Law Comtnittee will in-

crease the fragmentation of the land which is detrimental to th. e ;nt £ h C . . ...... erests o t e oorgs. 

<>f th~~t:aryeo~~: :et~~v~~~:e~o~d~~r cu~tomary law fr9.m time ~emorial. The abrogation 
. f h . . nng a out such a radical change m the custmns and prac· 

tlces o t e Coorgs m respect o.f their succession, maintenance and· 0 h' f a1 • bl~ 
ertv 1 di' • wners 1p o ancestr l.lDlllOVa "' prop ___ !' as to cause camp ete sruption of the Cobrg fa 'lies which . . .. .. 

lasting family feud causing havoc to the society. Ill.!! would bnng In Its trail ever 

:It is· futher detrimental to the future of the Coor · co . . . 
property which devolves on an individual 'f . . g mmu?'-ty to treat the· ancestral tmmovable 

, as 1 lt Is one of his absolut . h bl f b . ans· 
£erred as his own self acquired property Furth d . e ng t capa . e o emg tr 
property ~Y birth is something which is ;epugn'a:: !oo thepnCve. the son of his right in the @cestral 

. . e oorg tradition. · 
It 1s, therefore, the considered opi:Jlipn of th K da · 

applicable to Coorg Community so far as th e .. 0 ~a Sabha that the Code must not be made 
d e provlSlons 10 respect f · t · on· ceme and be excepted just as Marumakka Th d o tn estate successton are c 

II. MAINTENANCE. - ay,am an Alayasanthana law o£ 1nheritanc~. . 

The Kodava Sabha has no objection to the 0 . · f 
extended to Coorg also except in the case of .11 p~r~tton ° the Code in respect of mainenance being 

. . 1 egttimate children 'th ' . Coo gs 
:ne ~~verned ~y, are the same as those provided in the • as e customary law, whlc~ . r 
tllegttimate children as entitled to right of . ·. . Code. The Sabha opposes the. recogmt.ton of 
the deceased. . 1 

mamtenance as a matter of ~ght from the properties of 
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1V MARRIAGE AND DIVORCE .. 

The· sacramenta;!. form of m~riage as perform d d' . 
'ty b . d be£ e accor mg to customary ntes as is in vogue among 

(;oorg commUlll e contmue as ore. · 

NULLITY AND DISSOLUTION OF MARRIAGES. 

The Kodava . Samaj urges that the divorce as allowed by custom g th C Co · b : . . .· amon e oorg mmumty e 
.also conttnued In addltlon to the provision of the Code as made specific in S. 32 in page.32. 

PART V. MINORITY AND GUARDIANSHIP. 

The Kodava .sabha urges that a moth~r re-married shall be appointed the guardian only for the 
person of her mmor son or daughter from her deceased husband and not for the properties of the 
minor, in-as-much as according to the customary law it is difficult for her to enter the house ur pro-
perties of the deceased husband and manage the same. . 

PART VI ADOPTION. 
/ 

, T~e Coorgs, though Hindus, are governed by tQeir ~ustomary law in respect of adoption. · The 
.a~plication of the Code to Coorg Cmmunity in respect of adoption is likely to supersede the cus
tomary right of adoption according to Vokkaparije and Makka-parije which is rarely resorted. to in 
the ease of families about to be extinct. The indivisibility of a Coorg joint family does not warrant 
.adoption,· when there ~tre other living, .members of the family. The provision of the Code is harmful 
to Coorg. It is, therefore, urged that the . customary law of adoption in Coorg be still maintained. 

In conclusion the All Coorg Kodava Sabha will deem it a great honour. if the Law Committee fs 
)!leased to except Coorg from the operation of ,the Code and give a hearing to the Sabha for the 
.clarification of the po~nts raised. · · 

DELHI No.6 
FROM THE HOME SECRETARY TO THE CHIEF COMMISSIONER, DELHI. ro THE SECRETARY TO THE GOVERNMENT OF INDIA, LEGISLATIVE ASSEMBLY 

DEPARTMENT, NEW-DELHI: No. F. 3 (43) /47-R&J, Dated the 4th August, 1947. 

· 1 •. Letter No. 876, dated' the 8th July 
. 1947 from the Honorary Secretary, 
"'Shre~ Sanatan Pratinidhi Sabha 
Punjab. New Delhi with enclosures. 

· 2. 'Letter dated the 9th July 1947 from 
the Jio~orary Secretary Shree Sana~ 
tan . Dharma Sabha, New Delhi, 
with enclosures. 

.3. Letter No. 1103-T, dated lOth July 
1947 from the Honorary Secretary 
.Shr.ee Sanatan Dharma S.abha,. 
Lakshmi 'Narain Temple Trust, New 
Delhi, with enclo~ures. 

4. Letter dated lOth July, 47 from the 
Secretary Arya Samai (Dewan Hall) 
Delhi. 

'5. Letter dated ioth July, 47 from the 
. Secretary International Aryan 

League, Delhi. · 
~ Letter No. 1/Misc/47, dated 17th 

July 1947 . from the President the 
South India Club (Regd.) New Delhi. 

7. Letter dated. 26th July 1947 from the 
Honorary Secretary Bhartiya Hindu 
Suddhi Sabha, New Delhi. 

With reference to your letter No. 229/47-C &:G(Jude) 
dated the 16th April 1947, on the a9ove subject, I am 
directed to forwa~ in duplicate the marginally noted papers 
containing the views expressed by certain non-official Hindu 
Organisations In all thirteen important organisations were 
requested to offe~ their views on the propo~ed Bill,· but only 
the above seven have cared to reply. · 

2. The Chief Commissioner holds the view t~at the Bill 
is bound to be controversial' as it seeks to codify .verious 
changes in the fundamental principles of Hindu Law. These 
must be opposition from the Orthodox section :Who would 
naturally c:>nsider such codification as ~ecular mterfe~ence 
with a, sacred religion while those wtth advanced tdeas 
would welcome the proposed changes as eliminating the 
unfair and unjust practices how prevailing under' the 
sanction of the existing law. 

3. The bill has been drafted bY the Hindu Law 
committee after prolonged deliberations and will again be 
considered by a joint committee of both, chambers w:hen 
public opinion will be exhaustively consulted. 

4. In the circumstances the Chief Co!Dmissioner ha~ no 
further comments to make except that the ~res~n.t Hl~du 
Law does certainly need amendment to brmg lt ~to hne 
'!'lith the advanced thought and ideas of the modern ttmes. 

HARMA PARTINIDHI SABRA. PUNJA.B: 
1'HE HONORARY SECRETARY, SHRI SANATAN D. · . . 

NEW DELHI : . , · · . d h · llied subjects as dealt :with in the Hindu Code 
·The matters of inheritehce, marnage, an hot ler. alatu e or adminstration has no right whatsoever 

. 1' . s hence t e egls r b 1 d , , .are Wlhtout any doubt ~:e 1g1ous one • . .1 :ri f a sacred privilege and cannot e to erate • 
to take them up even for codifiication. It 18 a vol a: on ° . · · · · 
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2 Th H. d Cod i not only confined to codification of certain .branches. of .. the Hindu Law, but 
·· emu es "d' df"'el b. ch · 

it has taken' up the task of amendulg them too which to our nu~ ts e tmt Y a rea . of the san--
ctity of the Hiodu Law and is condemnable as strongly as poss1ble. · · · 

3. The inovation made in these branches of Hindu Law are themselves full of dangers and risks: 
for the Hindus Sodiety, and are bound to weaken its solidarity. 

4. In the case of inheritance allowed to girls in the Hindus is such an action of legislation,. which is: 
bound to create bitterness io hitherto sweet and harmonious relations. 'This amendment . is uncalled· 
for, put it seems that Sir Sultan, Ahmed- the then Law member wanted to convert the Hindu Society· 

into a Muslim one by it. 
5.- The inovations suggested to be brought in the marriage affairs are infact to introdu~e divorce

in the Hiodu Society somehow or other to ruin homes, ·~amily life and children's 'liws as is to be: I 

found in Western Christian Countries. · • 
6. Thus whatever is being done 'in the name of reforms by this· code is bound .to bring great cleal 

of mi~ries and misfortunes in the Hindu Society. · 
7. All this is• brought forward to encourage. r~negaa.es 'from Hindu Laws and to legalise their irreg~-·' 

larities, instead of correcting them and maintain the sanctity. of the Hindu laws and Society. 

8. · This Sabha is definit~iy of opinion that such as attempt on the part •of legislatures and the
Gi:lvelnment is beyond their jurisdiction and is harmful for the Hindu Society. Hence the Sabha strongly 
condemns the said code ·and urges upon the authorities concerned to refrain· from proceeding in this; 
matter· nail drop it her~ and now. . 

THE SECRETARY, ARYA. SAMAJ. (DI\yAN HALL) DELHI: .· . . 
I am sending the following opinion of this &amai on the provisions of the Hindu Code Bill :-

"The Arya Samaj, Dewan Hall, Delhi, welcomes the idea of a cOnsolidated ,and uniform Code deal
ing with 'the different topics of Hindu Law for all the provinces and for all sections of the Hindu Society. 
But it suggests the following cban~es in the draft of.rthe 'ijindu Code' sent by the Government for-
eliciting public opinion :- · 

1. In part 1 dealing with iotestate .succession Section 21. not only the dece~dants of. the convert 
to other. religious. but he himself should also be disqualified to . get the property of a . Hindu . father .. 
unless he bas got himself reclaimed to Hinduism. · · 

2. With regard to the provisions inade in the proposed Code for separation and. ~lution of marri-· 
age on certain grounds, the Arya. Samaj Dewan fialll. Delhi, wants to' make it clear that such a 'thing 
as separation. or divorce is foreign to the Vedic ideal of marriage .and therefore most unclesiraDle~. But 
taking itiro consideration the pleSent circumstan~ canno~ altogether oppose · the provisioni>; ~hough 
it would like to make them more rigid, servere and limited. · · · . · 

For. ~stance, in Pa~ IV Secti?n 30~a) inst:p.d of other party has without ·just cause deserted 
~e petitio~er for a penod of_ not less than five ,years it may be put as seven yeais·as· was proposea 
tn the p:~ous dra~t. In part IV Section 3<! (d) imd (f) also 'ixistead QfS years, 7 years may be state<! 
as the mmunum ~er10d: for the treatmentt or lunacy'and venereal disease in commurrlcable form. 

. The Samaj :would .like ~ .emphasize that the provisions regardiog the mattet. may be applied only 
to the very rare and lncorn:g1ble cases, so that the Vedic ideal may not be lost sight of. · 

The Samaj is in general agreement with other proposals though there b d. :,ff ·f. ·n1'on 
with r ega:rd to details. . . • . may e l ere~c_:_e o opt . 

. ... ' ,,.,. 

'l'BE.SE:CRET.t\RY, INTERNATIONAL ARYAN LEAGUE. DELHH . = i·.· __ : . ·- -· 

I 'am sendiog the folloWing opinion of this S'abha on th · ·' - ~-·.: ·' · :: · · ·., _.,.,.,... 
·.. · · : · '. , , . . e provlS!ons of the Hmdti Code .ow. :-

. The Sarvadeshtk Arya Pratirudh! Sabha welcomes th "d .., . . . .. c-~N 
dealing with h d'., · . · e 1 ea or a. GOillioltdated and \llllform v,u» 

• . ' t. e merent tOpiCS of Hmdu Law. for all the prov!nees and £ . aJJ ' i ,, ' . £·. th' Hindu· 
Society. B~t I~ suggests the f~llowin.g chani!es in tk draft of the 'H' a'· Ocli·a· ,sectionsb :oth .. G~ -
ment for elicitmg public opinion:- · · . . m u o e s~~- y .: e. . overn 

. '{1) In part ·1 dealing with intestate succession Section 2 · · •. . '· '. ', -~·· i: • · · . . . 
to oi:her r~~gions, but he himself should also. be .disqualified\ not only the. de~c~ndants. ?f: the. conver~ 
less he has got himself reclaimed to Hinduism. · . 0 get the property of a H;trid~ father. un 

(2) With regard to the provisions made> in the pro d . · : 
riage on certain ·grounds, the Sarvadeshik Arya p. .:!dhos~ Code for sepa,ration and dissolution of mar·· 
bing raLUl 1 Sabha want t mak:. · · cl · ha · h a: 

t as separation or divorce is foreign to the Vedic ideal . s o e tt ear. t t sue . 
able •. But taking into consideration the present . of ~amage and therefore most underSU'
vision.s, though it would like to make them m a:c_udmstances, It cannot altog_ether oppose the pro-

• ore ng1 severe d li · ed. · · · N 
Section 30(a) instead of other party has without . t ' an nut . · For instance, in 'Part 
less than five years," it may'be put as seven year!us case deserted the petitioner for a; period of not 
Section 30(d) and (f) also instead of 5 ye 7 as was proposed in the previous draft. In part N 

. . ars, ·years may b d h 
treatment o£ lunacy and venereal disease · , e state .as the 'minimum period for 't ~ 

• m a commumcable form. . . _. _ .. · .. _ .. ·- ·' -· 
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The Sabha' wo~d ~k~ ~0 emphasize that the provisions. rekarding the matter may 'be applied on'ly to 
tbe .very rare and tncorngtble cases, so that the Vedic ideal may not be lost sight of. • 

· The Sabha is in general agreement with other proposals, though there may be difference of opinion 
· with regard to details. · · 

niE PRESIDENT, SOUTH INDIA CLUB, NEW DEI;HI: 

The South India Club (successors of the late South Indian Association) ~re in full agreement with 
the proposed Hindu Code Bill and its various provisions, 

THE BHARATIYA HINDU SHUDDHI SABHA.: . 

The Sabha is in favour of a consolidated .and uniform ·code dealing with the various topics of the 
Hi~du Law· for all provinces and for all sections of tbe Hiridu community subject to the following mo
difications :-

(1) Part I, Section 21, Intestate Succession. - Both the renegade from the Hindu_ religion and ~e 
descendants should be cp.squalified from getting' the property of a Hindu father unless they are re-
converted to Hinduism again. . . 

(2) The provisions regarding separati~g an,d disso1ution of marri~ge ar~ forei~n to the Hindu ideal 
of marriage and should 'be made more rigid, severe and limited. For instance in Part IV, Section 30(a) 
and'30(d), the period of 5 .years may be extended 7 years. 

' The Sabha agrees ge~erally. with the other proposals, . · i 
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·LET~ FaoM m:m HoM:m-SBOR&'l'AliY TO 'l'HI!l CliiEF_9oM~· . ;.":: .. Deputy•:colllillissioner, IlCllhl. 
llllSSIONUill.,' DELHr, To THE SEO!UlTARY, Tl> m qovERN:: ~:r'agr~\vitii'tli~C~wn•Plead:er th~.~ot the bill i.ut II
KENT OF INDIA, :MiNrsTRY or. t.:EG~SLA~R:m:. AFFAIRS,' p'ro: gr_essive .na.tur!il·.and·should be. supported,.:.· 
NEw DELlti, Jil'O· F. 3(:43)/47-R ,.\; .J;, ,D~i_'EJ) :~~~~~ &:it . 
00TOI!liR; 1947~ . ·-. !-·- · ; : 

I , 7~··. 

~r~ ~ :. 
• '(.: - i J I 

'.i · Sumo± :...:.:The r Hiwl:u' Gods·'}~i~l· . .• , 'r 

. .I, am directed to forward the views· expressed by ·the 
l?epO.ty Commissioner, J;>elhi" and the Crown Pleader on 
the provisions of the HinchfCode Bill. • · .. : · · ·• 

• " • r ,1!" r • •,,
1

.•i .• 

•• < 

~~ • ; ,. ·:: 1 Or~~ .~~~~der, Delhi. 
. I ,have. gone .. through the,,provisions·of the Hindu ·Code 

BilL ··As stated· in its objects· and' . reasons· it ·is r an 
a~tetnpt tor alter the old .Hind~ 'Law so ·as ~make it tit 
~he·. new- pattern. to w~ich· Rl.illdu .. &ocistr is npidly ad· 
JUstmg itself •. , .. 'T The bill ·du1s . ·With. · .Dfost · .importan5 

• • • r ,,' • ~ .• • .r,.: T , · 1 : - '· • 'i .~. -1 ~ ·• • 



branches of Hindu Law, vis., intest~te and testamen· 
tory succession marriage and divorce, . minority and 
guardianship ~d also adoption. , , .. ·. , , 

2 
reform is advisable, then they· sho~ld · ~iv~-~~ ~~~~i 

1 
· 

to the girl, otherwise they sl:.ould'· leave· the law 8 at111 
stands at present. . · ' as il 
·,:.1~'/t], J; 'I 

Registrations of adoptions has been provided .althougli 
it is optional. This will be very. useful for e.a;syy, pr?ri . ! ; • ·; l / ~.. Sub-J ud~e, 1st Cl,J~· Delhi. 
ing an adoption in a court of Law. ·· . 

Divorce has also been provided and the ~ro~sions ~~ ·- .. The Hindu Co,de Bill satisfies the much needed ref 
the Indian-Divorce Act have been freely ava1led of. This in Hindu Law. · · 

01111 

is an important and a welcome alteration to.,;.the old H\ndU ( . ' 'T' . , . · 
taw. . \! , .[1 l l. .. · .AlL India :Shtadhanand Dalitodhar Sabha, Deihl, 

Re: succession, a share has been prov1ded fo~ the "The All India Shradhanand Dalitodhar Sabha D lhi 
daughter as well, along with the son and. the W1d0_:'!:_, __ welcomes the· idea of a consolidated and unifo~ :00• 
Women have been allowed full power to dispose of tliell' dealing with the different topics of Hindu Law for all the 
Stridhan. . .:·'"},";ffi~vinces and for all. sections of .the Hindu society. Bu: 

The provisions of the bill are desunble and most of 1t suggests the follow10g changes m the draft of the Hindu 
them being of a permissive or enabling character,. they i'OCode sent by the Government for eliciting public opinion:. 
would not be opposed even ab.o?t the orthod?x s~ctlon .. I • (1) In part 1 dealing with intestate succession section 
therefo1e recommend the proVISions of the bill3 _;~.,}~el~·· 2~ ~9nly the des!lendants of the convert to other u. 
S·uridhan. ""'- J "L gions;' l:iu't he himself should also be disqualified to get ~e i 

..... , ,,,· .,, ·: ~··· ·:.., . , ,. ~~.~.i •,:,, .. ,l. ·'·\Jir~peftY\>?.f, 11-;-.lllnd.' Atr fp.~~· Wll~sa. he ,h,as,got himself re.! 
District and Sess1ons Judge, Delhi. , 

11
, 1 r" : .. c1~tmed .~o Bin u1sm. . . . , 

'I am of 0 inion that the provisions of this Bin . will' ·:(~) With re~ard to the proVIs~ons made ~ the proposed i 
certainly snt~fy the much needed reform in Hindu LQJY.,_ ... :?~e for seputatton an_d d~ssolut!On of ma,rr~age on certain 
The times, under which we are moving, certainly require groun_ds, the All ;fudt~ Shradhanand Duht~~ar Sabha, 
such legislation in order to allo~ ~he Hip..flu comrriun\ty ~elhl, ~ant~ t? ln_!!_k~ 1t clear that .su~h a th10g a!! separa. 
to keep in pace with the existing. cjreumst~ces. ~ T~e'., o!d c~lQ\l or. ~'?¥'~~ fo~t?u to the Vedic I~eal. of mamag~ and 
.complex, intricate and different -provisions 'of Fiindu Law 1~erefore .omo"St-~desuable. B~t taking m to consider~· 
need simplification, . which appears to be the underlying tlon the .P~esent Cll'Clli!l~tances .It ~annot altogether oppose 
.object of this Bill, and it will certainly afford all Hindus ... ~h~. proVIsions • thou~h .'t would .like to ~ake them more 
of dillerent sheds of opinion to adopt any ways they like. rigid. Sev~re and lim1ted,· for mstance, m part IV sec-

. t·1on. 30(a) 10stead of other party has without just case 
. < ·' ' · · · . : . . deser.ted the petitioner for a period of not less than five 

. Sub-Judge, lst Class Delhi. . , , , 1 ;x7~·, it may be as seven years as. was proposed in the 
For lack of time, I regret I .co~ld not ~xe.mme the pr?·' pteVIous draft. In part IV section 30( d) and (f) also in· 

visions ol the,iflin~u Dode.~iU rll}~ de~!lil 1 e,n4, .£<>;» l th1s, @tq~ ot 5 year!T, ~. year~;mfl,y~b.e:~tl}ted,~s tb.e.~9P\ 
rea_sop, I am not 1-0 a posl.tipn.to. off?r. a?y,detaUed.and p.ertod.for t)l.e tr~atm()p.p,,qf ~~~c;y,1®d 1 wp.~eal ,disease 
eXhaustive notes on the proV1s1ons of this Bill. One thmg. m a communicable form. ·.,':,: 
however; I would- ~ke to .point out. U.5lC!J\ ,~he. Sabha would like to emphasize th~t th~- pro;i~ons 
. The proposed Bill prqv1des for the shar~ of a daughte~ s rege.r,d10g ~~ matter, may be applied only to the very rare 
mte~tate success!~ ·at, ·,o~e·ha.lf·:~D that of, Jth~ · s~ vtde ''' and 'l~comg~ble .)lases, ·so.thab1tJl.e. :V.edic· idea!Lmay-iiohe 
Secti.ol:l 7, Rule 3(n). ih1s prJ)VISion, to.my mmd,.1s un· lost s1!}ht of. , . 'rc· .. :.~. "'' ., . ,,,TI 
;ust ill-advised and uncalled for. It is the subject matter Th s bh . · · . _,_ 
~f l~t of adverse commenta in 'the publi9-, aJ,l.d..l think tF!lt _ e . a a IS 10 gener.al agreement ':l'l~h ot~er propos ... , 
the criticism levelled against it is quite 'justiited<;l •:l. "'-Dr:: ·~r~:Je~~ :~Y be difference ~f op1mon With regard to 

The placing pta d~ughte1's $hare at. one,hal£ pt,tha.t, , .. Ji. . ; J·r·' • 
of the 1boy.finds place only in, .one syliteJ;Il of law, i.e .. the <I . · · 1·-. · 1 

i. C :~ : ·, :' · ; ... v. ·," ,:. 
Mohammaden system and the working of this' rule in'thati' ' ·' 1(0 ·~ivf!DR.AS ·' 0 ·· 
Ia w has not, to ·my mind, justified its retention much less . · 
iti; extension. to other systems of law. .As far as t!t.e::::·:~~Tl!R .11110!.1 TilE SECRETARY TO Tln1 GovERNMlilNT .oF MAD· 
Hindu Law is concerned, both. its spirit and. tradition are nAs, HoMlil DwAB.TMENT, To TBE S!ilCMTAll.Y TO THE Gov· 
against making a discrimination between a-son" and .. a .. ;ERNllliENT··. OF ~;i:NI>IA,., LEGl'SL.A.Tl'VE ·~~ DEJAJ!.Tli!E¥T•. j NEW 
daughter in this miiBner; It would have·been ·much better · DllLIII, No. 3432, DA:rED -:rri. 5Tlli SEP:r.EMBER 1947. 
if a· discrimination, if at all re9.uired to be made, would I am directed to forward copies of the opinions of the 
have been made with reference t.o the·~tu.r~ ?f file pro·: ;Ho~'bJe,. ~.h~ ..J.'¥dges of the High Court of Judi~ature 8~ 
perty of the estate, e.g., she Illlght have been excluded · 'Madras-and· of other officers, associations and pnvate perJ 
altogether from lande.d. :or • house ,property, and giyen an sons cons'~Jtted by 1ihis Government on the provisions 0 

·'equ~l share .~th t~ ~op. in the. ~oveable and other p~-· Jthe Hindu Code' a.Ud to' say :that the-~overnm,ent.bf:Madras 
perties. This proVIsion embodies a sudden and drast1c are generally in favour of the provisions of the Bill and thai 
~hange from the .past and like all such changes is ~ot they agree with the views expressed by the Hon'ble the 
likely to be rece1ved by the persons concerned Wttl) .... :J:u~ges of the High Court and by the .Advocate-General 
eqU'!lnimity. There is another strong reason against this Madras. · 
provision, whic}J. is that· the public opinion has ·not been , · . ·2 · Th Bill to the· . L, . • nt f b]' ects a.nd 
prepared and marshalled in its favour as yet, with the . · · e .ge ': W1ta. the .stateme . o o orgs 
result that it would be politically wrong a.D.d inexpedient 'reasons '!!as pub~shed 10 Part III,A of the,Fort ~t. ~:l)lil, 
to thrust this measure upon them. The other provisions- Gazette m English on 13th May 1947 and m MsY 
in the Act, which record. a departure from the established . "'l'elugu, ~alayalam and Kannada langu~ges o;t ~7t~ed ill 
Hindu Law, such.. as the provisions relating to marriage 1947, · W1th a prefatoq', note on t~e l10es mdica 
and divorce do rioe suffer from this defect, .because ground para. 4 of the letter c1ted. · 
has already been prepared for them and . strong. 'publjci · · ' : .'..__.__ 
opinion has been created in their favour, but"this is not ' V L Eth' · E · E B t L w 
the case as far as the provision under consideration is con· ' . ' ·· . Ira];; sq:, C.I ... ~ : ar.-a •. 80 

, • 

cerned. The only possible reason that can suggest itself I ~ave .tlO. s~cial o.I>mi~n, to offer to this B1ll. 
to. anyone for this provision is that it is a compromise bet- . -......_ 
ween the two schools of thought, one favouring equality of 
rights of succession for the girl with the boy and the other 
denying it altogether to the girl, but, in such matters' a 
compromise is always much worse than either of the two 
contending propositions. It is nothing beUer than falling 
between two stools. :A. reform to be effective must go the· 
whole length. Mere tinkering with the problem cannot 
be any substitute. If the Legislators think t4,at 6his 

The Serval).ts of India Society,. Madras. · 1 
At a "meeting of the 'M:ii.dras 13ranch Members .held\l':s 

Poona o~ 17th June 1947 the following. resolutton 
passed. . 

•. • r * 
~.* · . * · ' *: · · · * · e~dif1 
~~s meet10g approves the bill to .amend and 

certam branches of the Hindu law.'-' 



;) 

. Secretary. Bar Association. Kumbakonam. ; father's father (clause v), mother's mother and mother's 
The resolution of the. Kumbakonam Bar . Association father.. Similarly in the case of succession to, Stridhana, 

passed by the Uene~al ·Body at the meeting held on 19th mother and father .might take together. 

June 1947· . . (6) Part 11 cz: 10.-This' clause deals with a ' pera~n 
''Ail the.Hindu CQ!l.e Bill was published only in the who has no he~ of any of the classes m6tioned in Qlause 

Gazette of 18th May and embodies important -and radical 4. For all practical ·.purposes he is attemJ>ed to . be · 
~h1mges affecting the entire Hindu community and as the gover~ed by a provision anal9gous to that apj?licable :to 
~ime for consideration of the Bill is short and as in .the herm1ts, etc. . . , , . . t . , : 

present political .atmosph~re the '1llin~.s ~f t~e public and · (7) While· this is no doubt based upon Hindu · Law 
~he legal professiOn ·also are focussed upon the future Texts, this principle has not, as far as I am aware, ever 
•onstitution which wilt take shape only ·on ' the lSth been applied. . To that extent the introduction of .these · 
August and the bill will_ · coxne up· only ~fter t}Je new "hedir.ts." 1.'& Jn.inl}o_,v,atinn,, and, -.~:PPe.m .. _uns.u, .i+". d

1 
to.'~o5l"." n ... :onstitutio!l is framed_ and the )lew ,legisla.ture , chosen ,. ~ . .., 

under the same meets, ~is Association·is of opinion that c9n 110n~. ,, .. ,. '- .. ,\ .. 
~be time for ' objections to the draft bill shquld be (8) Cases of .failure of even the remotest of the' numer· 
extended for some reasonable time till after the coming ous heirs enumerated( agnate or cognate, would be very 
into force of the new ·constitution.'' rare .. !If any such case should however, occur, the present 

. , , 
1 
__ ,_. . prov1s1on would lead only to greater uncertainty and open 

the ,door to litigation. There is .no reason. why• in· &uch 
District and S~~sion~ Judge, Nellore. . . 

·~ i '.r.:. . . . ' '. 1. . ; ;.. ! ! : " . ,. ' .. ' i '' . ' : ' . 
In regard to the HindU: Code,1 ,the Bilj. codifying c.ertain 

branches of the Hindu Law, I was one of the perilQns 
invited to tender ~evidence _in :wtiting. ·Lhav,!l .don!l •so .and 
I have nothing to add to it ,and I am ,.an reuthusjasti!l 
supporter of the Bill and consider that the Bill if passed 
would· do for the• Hindus' what: Macaulay's 'Indian Penal 
<Jode did for the entire British India. in- rega.rd. to Criminal 
Ls.w., It· will provide uniformity m all branches .of Hindu 
Law . and. for.• all sections of ~people. Thete ca.n. :be no 
possible objection to. any one: of the ·provisions· as they are 
mostly of permissive and enabling char~ct~r a~d for the 
·rest they merely incorpo~ate. the aut~?r~tattve· .mterpreta
iions of Hindu Law ,as lrud down by vtmous H1gh Courts. 
!respectfully .agree with -the Hon'ble'I~fr.•Jdgendra Nath 
Mandal that ·this Hindu Code will give•'·a··-growing ·body 
oQf Hindus men and women the liberty to lead ·the··lives 
whlCp~ they wish to lead without in 'any way, 

1

affecting 
~nd 'lnfringing the liberty of those who nre!er to a~here 
-to the old ways. · · · ' ' · · · · · · ' · 

District J tidge, South ~~nara. · '.:M:~nga:lor~: · 
I have the honouur to offer the _ follow~g remarks on 

iho. ~rovisions of the bill-. . -- -

(2) Part 1:-Preliminary-o!. · 5(a) • and 5(c) (Defin.i
tions)-Gutrajaa and Banathus are defined .without limit 
o.t degrees .... Since .th-ese ·.expressions. ll.rll· •.used m .~res-· 
cribing .. davolution of.heritable property, it would ·have far 
reaching iconsequences,,:as it would exclude: a near cognate 
in favour. ,of a 'Very remote. agnate, even· beyond . the 
:iourteenth degree (which a.ppears to. ·be the limit; at prese~t 
set by <the decisioiiS -with regard to .agnate or ~otrS:]a 
succession) .. A limitation with regard to degrees m the 
definitions appears necessary. 

cases ther11. should not be esohea.t. <: . , 1 , " • • 

(9) Cla~se. 28 . .;..;.4s the whole of the· Hindii lnheritance 
'(Removal of Disabilities) Acii; '1928, is. being repealed 
·except in so fiJ,r. as. it affects_ agi:icuftural, land, tlie saving 
provided fot·id that' let in respect of religious office o1· 
.management of religious or· charitable trust , would also 
·stand repealed. As the Bill at present stands, -there iS no 
disqualiQ.ca~ion even in _.the . case of. a lunatic . in -relatidn 
to. administration .of trust properties. I •presume that is 
not the intention of the authors . of the Bill.: ·.Suifiable 
explal}!ltion .or savings mus.t therefore be ·embodi~d in the 
Bill:'·' · ·· .. · ' · · · . · .... 

. . ·'· ,., ' ·\· 

(10) -Part. IllA.-Division J,. Ulausa J .. :-This removes 
the principle . of . survivorship, the •distinguishing · feature 
of the ·Mitakshara Joint Hindu Family .. Joint Family is, 
however, recognised. It;is desirable to•state eo expressly, 
,so that the m\lnagement-of the Family and-the powers 1>r 
the manager ·might eqntinue under the ·existing_ law. · ,. 

. (11} Division U, Maintena.nce,.:._These provisions· are 
bound to raise a strom of ·protest. -Hindu Law; • a.t 'present, 
does. not· recognise a legal right · in ' aU: these numerous 
dependants defined- in .clause 5. A moral liability on the 
part of a Hindu to maintain :or provide for these· depen
dants is now sought to be converted into n legal liability. 
What is more important is that the testamentary :capacity 
of a Hindu, which is apparently recognised is .almost tak~n 
away by these provisions.. ;rhis i& objectiona,ble, ip. p~~ 
ciple. Further, these provisions will lead to endless litiga· 
tiqn between the statutory heirs and the statutory "main
tenance holders". It will he difficult to. work out these 
provisions in practice. · · 

(b) A person taking the property of a Hindu by testa.:. 
mentary disposition can hardly call the property, his, till 
the last .of these dependants has agitated his or .. her clli.im 
to maintenance in a co)lrt of law. 

(3) Similarly the pr~sent limit of cogna.te succession is (13) Clause 6(£).-"The past relation between the depei1'-
oeonfined to 5 degrees only. The. provisions of the Bill dan.ts and the deceased" is laid down as on~ of the factors 
o()()ntain no s:uch limitation. determing the quantum of maintenance. This is very 

1 Th B 'll vague. It is indeed difficult to understand why this hll6 
(4) Part 11-Intesta.te Succession-c! . .... - e 1 · been included. It would be even more difficult to ,apply it 

as it stands excludes agricultural land, owing to the 
inability of the Central Legislature to legislate in that in practiee. : 
:regard .under the present Constitution Act. Generally · (14) The deletion of this sub-clause would in no way 
:speaking, the largest part of heritable property is s.gricul- affeot the remaining provisions. , · · ' 

·iura! land. •If that is left out, the CDde ceases to be 
-comprehensive and would, in a sense, be piece-meal legis· ' (15) Part IV-Marriage-Ch,. 11-;-Maintenancs-Gla:uss 
lation. It is desirable, therefore, that the Central Legis·. 26.-A Hindu wife is given separate ma.intenance in cases 
lature should get invested with jurisdiction, by consent of . coming under clause 26(2). There is 'rio clause disenti. 
-tLe Provinces, to legislate for succession: to agrieultural tling her to maintena.nce in case of unchastity or other 
la.nd as well.. . · . . . . · sil!!.ilar cause. . While .conjugal infidelity. on the hus· 

(5) Clause 5 . ..::...Though even. , ~nder . the present law, band's part is made. a ground for claim to separate 
mother and fatlier· are heirs in that order, there appears to maintenance, there is rio reason why a like oonduct 
be authority for the position that they should take toge- on the wi~e's part should not effect her claim. . 
ther. If the son.. and the daughter ean be simultaneous (16) The right to separate' ~ai~tenance if the ·husband 
heirs, there is. no reason ,why botll the parents .should not "keeps a concubine" might be limited to such period .as 
-take together and why one should be preferred to the the husband persists m such conduot. There should be no 
other. If necessary, a distillation might be made :in the objection to the husband getting the benefit of the restora
shares ths.t the. mother and fa.ther .should. take. The · tion of conjugal harmony, if he gives .up his . offending 
same .would apply to (1} .father's mother and father's conduct. lTobably the clause can. be recast to .suit such 
fa~her (Clause , iv), fs.ther s father) .Jilother .and father's a case.; 



~17). Ohapte;UI-Decree 'ior dissol~tion of marriage.~ 
The provision 30(c) ~~eems to· be radical departure from 
the principtes accepted in othe~ _ aqalogous e~actments, 
where even a sing!ti' case of proved adultery IS. cfeeme~ 
sufficient for dissolu£ion · or divorce. '+,he . above clause 

· requires that the wife ·soo.ul~ be "the ~on?ubi~~ ,of any 
other man •r; or "leads tl:ie life of a prost1tu~e . Apart 
from the difficulty of proving either of these requirements, 
:this elaU!ie~LI fear, is.out of.all keeping' with Hindu senti· 
ments .. ,, ~ .. ' . '" .,,;··~. .. ·.r.J 

· (lS)·Pal't Vl-Adoption-Ch.· '1, Divisi?n "1:-7The ~ill 
does not DEAt WITH' THE RIGHTS inter se .of an 

. adopted son and an afterborn natural ~on. 'Sinee the 
different High Courts have inte~reted the Hindu Law 
Texts differently, it may be desirable to include a. provision 
to meet such cases, the more so as. cl. 16(1) and the ex· 
plantion thereto partly deal with them. 

(19) Divisions ll and III, olaum 26-ss..:.:.The customary 
rights of the Kritrima and· Godha forms of adoption trre 

recognised in clause 26. Clause .27 prohibits all forms of 
adoption other than the dattaka, .Kritrima and Godha. 
Clause 28 probably saves · the dwayamushyayana , form 
of adoption as it obtains ~ong Nambudris. 

(~) Dwyamushyayana and Illatom adoptions are ref~rred 
to in clause 2, Part II, but the customary rights of these 
.1'1 forms are not saved in the chapter on Adoption. Either 
this should be done or such adoptions should be expressly 

. prohibited. 

(21) Special case of peraonB governed by Marum
makathayam and AliyaBanthana lawa.-The code, in 
general, attemRts to deal only with persons governed by 
various schools of Hindu Law. An attempt. has been 
made to exclude its application to those governed by 
Marummakathayam and Aliyasanthana laws in the 

·chapters on Intestate Succession and Adoption. But all 
other parts of the Bill would apply to them. 

(22) The matriarchal system is the foundation of the 
personal law in these two cases and it is fundamentally 
opposed to the particarchal system on which Hindu law 
is based. But the ·chapters relating to maintenance and 
marriage minority and guardianship are made applicable 
regardless of the difference in the two systems. 

Registration .of adoption should be mude comp~lsory. 
I · am also of opinion that dowries . given in respect of 
zr.arried daughters will have to be taken due account of 
in case they are to. be given right to inhe.rit their fa~hers • 
,properties;, , . ' . · . · ~ . . . ' , . . . : , . ·' 

' ~ . " 

;·The ~~nager, Camp, 'offic.e, His. Holiness jagadgaru, 
: ; ' I Sr,i Sankarachacya s~~rpi Mutt. . 

· Sri -Bankarach~rya of' Kaucbi-Conjeevaram; ·South 
India is of opiniOn that the Hindu Code Bill by the· Law 
Member,· 'Government of India ought not to· i?e · allowed 
to · become law as it directly infringes upon the tenets 
of Hindu Religion. '' 

Mr. V. Viswantha Iyer, .112, Thimmll.rajakulam Street, 
Chingleput. 

The Hindu public ~f . Chingl~put ·~ meeting· assembled 
emphatically protest against. ' · : ' ·. . 

I ' ' ~ • ' I j' •. ' . 

(i) The Legislature passing any .bill affecting the· Hindu 
Religion· and customs; and ' ' · : · 

(ii) that the Child Marriage Restraint Amendment Bill 
by Sri Thakurdas Bhargave · and Hu1du . inter-caste 
regulating and validating Bill by Sri Prakasa are against 
the Hindu Religion and .Sastras and subversive of the 
same and ought not to be allowed to be,passed as law. 

(ill) That they and the .Hindu Code Bill by the 
Honourable Law Member only represent ideas of social 
reforms imbibed from western association with the western 
culture and should not be countenanced by the present 
legislature. . . 

(iv) This ·meeting reinforces their protest against: the 
Hindu pode already sent to the Government. 

\v) That all the three· bills· are infringements upon 
the tenets of Hindu Religion and culture and ought not 
to be allowed to become Law. · 

(23) For instance, the estate of a male governed bV 
·Aliyasanthana devolves upon his mother's branch: ?overnment. Pleader, Madras. 
Aliyasanthana law does not recognise any rights . to · · · · · · · 
maintenance in the father, son's wiqow etc., who are · ~ I he.v~ indicated my views regarding Part II. of the Bill 
defined as "dependants" in the Bill. In fact, the- which deals ·with intestate Succession in ~y opinions dated 
expressions, father, son's widow etc. do not have the 20th· August 1942 and 7th May 1944. I have also 
same legal import to followers of Aliyasanthana law as to expressed my, views. regarding Part III of the Bill relating 
those of Hindu Law. to Testamentary succession and Part IV relating to 

(24) The opinion prevalent in tbe areas, where the Marriage and Divorce in my opinion-dated 3Uth December 
above systems are in force, is that sufficient publicity ~r~e ~~~ve nothing further to say about .the provisions 
about the proposed legislation has not been given· and 
that the opinion of these areas has not been ~seer· 
tained at all. 

· (25) The Provincial Legislature has made enactments 
dealing with ·succession, Marriage etc., in relation to 
Marummakkathayam Law. Since those governed by 
Aliyasanthana Law are not very numerous and are confined 
to one or two ~stricts only, the Bill may exclude them al· 
together from 1ts scope and the Provincial Governments 
left to legislate for them ·in the same manner as it has 
done for the Marummakathayam, such a course would 
ensure that public opinion is adequately ascertained and 
a comJA'ehensive enactment is made. · 

District Judge, . Chinglepu~. 

Th~ B!ll wm require a thorough revision in view of the 
~~st1tutJ.Onal changes that are taking place now, before. 

, 1t IS ~?a)ly put before the Assembly. 

I am ~n general agreement with the main provisions 
of the b1ll.. It. seems •. however, better that a uniform 
s~stem of lDhent-ance IS prescribed with reference to all 
:~d\ of. pr~perlj' inclusive of agricultural lands to which 

13 eg~slation IS not intended to apply. • . 

Collector of Chingleput District, Saidapet. 

~ have no remarks 'to offer. 

Government Pleader, Chingleput. 

In view of the constitutional changes this bill will 
. have to undergo changes. Is thi;- Act intended to applY 
to Hindus in the contemplated Pakistan? What about 
Hin~us in t~e States? These are matters which have to be 
cons1dered before the bill could be taken for consideration· 
~his l~gis!?tio~ cannot, and is not intend~d to. apply to 
:1ghts m Agr1cultural . lands, as the C.entral Legislature 
1s not c6mpetent to legislate ·with refer!mce to that sub· 
iect,. It i~ ?etter that . th~r~ is an uniform system of in· 
hentance w.1th referenc~ to' all kinds of property· 
Apparently m the new. constitution this- ~ubject may not 
be deal1i with by the union. 

. The idea tO introduce cha~ge&· in the line of ~eirs, the 
order of succession ek · · is wholesome as the object i~t to 
provide for nearer heirs in preference' to remote gnatis 



Qi 
and Bandhus. · Is •this to have. retrbspectiv fi . 
so froxq w~en should•'be made clear? on: .~ct t'nd ~f 
likely to ar1se. There are in&tances where dau cu ty 18. 
been amply ~rovided for by ·way of large f!ters have 
If sue~ marned daug~te~s are to be given right ~~~t 
fatber s property they ·w1ll be having double benefit hi!' 
the. soDs and .others would be deprived of their 1 . ·/ t 

8 

share .. ' l$.uch ~ continge~cy ·has to 'be proVided ~~in~~ ,e 
.A~ r~gards S~i.dhana;th~ idea' to· d.o' away ith' th. 

diStinCtiOn, regnrdmg the. r1ghts to property rl · e 
married i11 a Bruhma forl!l and of those· mam· 'ed • peArson~ 
f f 

. . " . . . . m sura 
o.~ 0 • marr;age,. IS .WelCOme. as the . exist~nce of such :a 
distlOCt!On has Jed to lot of difficulties and often tim . ' to 
perjury in.,Courts oUaw, 

88
_. 

T~e right ·of birth which a member .of a joint Hindu 
famdy possesses Oil; 'th~ date of the ·Act is preserved. This 
may lead to complicatiOns.. What about a person . born 
after t~e da~e of the commencement of this Act?, Does he 
get a r1ght m the property of the 1oint family of which he 
is a member? This position requires clarffication. . 

This Act is intended to provide fur maintenance of 
deaerviqg members -who had: hith81':to no daim. The' 
method adopted for determining the rate ·of maintenance 
though some~hat . cumbersome is based upon equity and 
reason. · .. . 

The chapte~ on marriage is on li. line with the "Inter: 
caste msrri~ge" .bill ~n~ I have ~ealt with those provisions 
an extenso m my opm1()n regardmg the provisions of that 
Bill. . . . ,· .. 

The re.gi.stration ·of. marriage i&· . absolutely necessary. 
The provmon far pumshment fur ·b1gamy, irrespective of. 
tbe fact whether .the offender is a ms.le or female is 
ealutary. 

_1'he provisions regarding. the dissolution of marriage 
m1ght offend against the notions of' Hindu ideals of 
maniage, marriage being regarded not as contract, but as 
a sacrament. The consequence of such a provision ·is 
that remarriage is allowed even in case of women. :While 
provision mighir be made for maintenance, dissolution of 
marriage may not be permitted. · 

Registration of adoption might be made oompulsocy as 
it ·:will avoid \!ncertainty. ·of rights, unnecessary , litigation 
a.nd' scope for perjury and forgery etc. . . 

K. N. Anantaraman !Esq., I.C.S., Dis~c.t Magistrate, 
· - •.Bellary. ' · .: . · -

The provisions of the :.I?lll to ambnd the HindU: code are 
acceptable .in the whole ·and they do simplify a lot of 
complicated questions like marriage and adoption over 
which many law suits. have been ·fought out, · My 
suggestions are · · ' 

(1) Page i1, 'section 21, Part II. Converts and desoen· 
danta. disqualifi.ed.~The provision to disqualify a COI\Vert 
and children appears to be quite drastic and I think it is 
not fair to place the convert on the same .level as a mur
derer who profits by the commission of an offence. 
. (2) Page 16,Part JV, Sec. 7, Sub-Section 5 . ..,-It is pro

VIded that each of the parties must if he or she has not 
attained the age of twenty one have obtained the consent 
of his or her guardian etc. - • . 

As far as ·widows are concerned no such consent i&· 
n~eded-while admitting that old fllllhio~ed guardi~s of 
Widows do. not usually give consent to w1dow r~mamages 
and that .remarriage of widow is a very essential step . of 
social reform I am afraid that there are dangers of gJV• 
ing the liberty .· to a widow while denying this Jibe~ 
to other girl!; of the same age. I would even say that m 
?rder to escape from unhappiness they may enter rashly 
Into marriages with unreliable parties and may h~ve to 
regret for ever. I wo\)ld put in a safe;gu~rd that m ~he 
case of a widow the consent of a guard1an 1f th~ gua;dJan 
does not consent ·of any close adult male relat1ve hke a 
brother shou14 be ·nece~sary. . . · , , , ': '. ' . · , 

,Page 24, Part VI,. Sec. 5:-flapapity .to, lak~ adoption. 
_Provi80r'under.'seqti61i 1.-In m:y'opinion it' ~s unwor'k

. alile:. Adoption iii a relij?iO\!S ceremony· of great tmportance 
done .iJt the, .belief that the spirit:ua~ future of t~e ances~rs 
in tlie other world would''be safe-guarded. It 18 the belief 
of ortlioaox Hbidus tha~ I the annual' ceremonies ·done by 
every Hindu benefit noti onlv his adoptive father but also 
the ancestors of the father. • • 

an;t ;illd beb very hard to deny this valuable privilege to 
naturai u ecause his wife withholds her consent. It is 

tor a. woman to withhold her consent as her share 
of the property ia likely W be diminished by the adoption. 

fuJ:.gef ;~· ~artb~I. Sso. ~s •. .Suo. uoticm (i11).-The age 
o ~ ar 1trary espetually m modern days where 

upanyanam 18 preferred only about the 16th Year. . 

P~g~ .26; · P~rt . ~~. Seo. l8. Sub asotion (Y).-The 
prohi~Jtlo~ agamst gtvmg ·a man already adopted a ain in 
!ldopt!on IS sound provided that the. adoptive fath! does 
not beget another son, by his married wife after adoption: 

Page. 9,. Part 11, 8Botion 14.-0rder and modes of 
s~ooess1on to . Stridhana. .. · ' . 

: !'~other's heirs." co~e as '1 .in the .ordel' of succession. 
It will be better if the~r order is given as "6" and th 
present 6 "Husband's heirs" renumbered as "7". e 

Sri V. _G. Ram~chandra Aiyar Advocate, Tirukoilur 
~ meetmg of Hmdus held on 7th July 1947 at Tiru· 

ko!lur (So~th Arcot District) the_ fo:·lowing ~solutions 
were unaniiDously passed. 

• 1. 'rhis meeting is of opinion that the Hindu C~e Bill 
mtt;>duced by the Law Member, Government of India ia 
ag~1~st the ~ligious injuctions of. the Hindus, is disruptive 
of JOIDt family system and will cause disharmony in family 
l~fe among the difier~nt sections of t.he Hindu communi· 
t1es. Therefore th1s meeting protests against the 
Bill being passed into Law. 

• • * • 
Collector, Madura. 

The bill seems to be a good attempt at codification of 
some of the main topics of the Hindu Law. It has been 
drafted by the Hindu Law Committee after elaborate 
enquiries and ascertaining publio opinion, and is likely to 
be of immense use. · · 

2. It is suggested that some of the provisioll&" given as 
Ulustr1,1tions .appear to be so important that they can be 
more usefully added as explanations to the sections them· 
selves. · 

·shri 0. Viawanstha Rao 

-.. -.-.-
At a meeting held at Nellore, Nellore District on 4th 

July 1947, under the presidentship of Rao· Bahadur,·: 0 .. 
Vi~wanatha Rao, Advocate it was- resolved us follows :-.. • • .• 

8. The. Hi!J-du Code Bill ili.troduced by the Law Member 
of the <1overnment of India, is based mostly on the views 
of social reformers and has not taken into account the 
numerous protests sent by Sana.tanist Hindus against the 
provisions of ~e Bill, and is fraught with serious conse
quences and is disruptive of the Hindu joint family system 
in vogue from time immemorial. This meeting therefore, 
protests against the Bill being passed into Law. 

4 .. The Hindu public protest against the Legislature 
passing any bill affecting the Hindu religion and customs· 

•. • * * 
District Judge. 

· 2. The codification of Hindu Law has been quite a 
loiig·felt need. The various schools of Hindu Law held 
divergent views even on basic and fundamental principles. 
Judicial decisions on the subject could not naturalls be 
consistent in the interpretation of the Law since · it 
differed .from province to province. Customary law was 
inereasing in volume and was changing from time tc time. 
The present Bill i&' therefore designed to render the 
administration of Hindu Law efficient and easy. It has 
manifold excellent features aflout it. It is marvellously 
concise .. G;reat care has been . bestowed in introducing 
changes and variations tending to Iiberalise existing law 
and custom to suit the advancing views and needs of the 

.Hindu &ociety. Care has been taken to avoid compulsion 
or obligation on the orthodox section. of the community by 
making the provisions permissive and enabling BO· that as 
.riientioned in the statement of Objects and Reasons "their 
:only effect is to give a growing body of Hindus, men and 
:women the liberty to !~ad the lives whic'h they wish to 
lead without jn ·any·waY: affecting or infringing the similar 
Uberty q,f those who prefer to adhere f.o the old waya". 



6(; 

Pill't I. Applioation ot the Code.--'-The ~es?nt Bill is a 
triking departure• in respect of' 'the' I appbcatlo~· of . ~e 
~· d Law from the prevailing law. ·B.u.ddhlste.· .Jo.ms 
~ ~ikhs are comprised with~ >.the definition of Hind~s: 
:w, ~nt ~~~ ~ppijp,a.tion ,is. s,Q,liPJlfal ~nd .. ~Qmp.reiJ.~~~ve 
that all persoJl& who ar~ .no.t .lll;Uslim, Cluifitl~,, P~ .. p\' 
Jews are clas!l4ld u$. ,Hind~ .. ~ .respect .ot Q.t)lllr.~ pli(l 
Code is p.pplicabie t!1 ~perp u~!l!~s. ~heY,)fOV~,_P~ ~re 
not' governed 'by Hil)du Law ·~r cusoom o.r .. ~s~g~: aying 
the force' of law, ',This depnit\o~ ~ c~cul~tea. to, ~~~~rll~ 
the Hindu' M~ una ?b~i~~ ~omv~c,~tions.:}'f~~.n,.~JSPU~e,, 
arise. whethfr a per~o~ 16 8 HI~~~ ~r n~r· I •• ! • 

.,, Part' il. 'Intestate Succession.-~~ ;.~tc~~BI?n. ·~ore 
Intestate Succession of agric;ultural1an~ ~ Par,t tt Ol,a~s.e 
(1) (~'will work a seriollfl nardship in thlf ''case l>f',l agn· 
culturis~~ •. bulk· of 'whosil' p!,'Op7r~''fs'·~grie)lltu~al· ~and. 
Intestate· succession 'should compr1se agricultural land. by 
removing &ucces&i.on· to agritmltural Jan~, from the pumew 
of. ProvinOieiliLegislatures. · ·· ,, .· .,,, ,, ·, ~ .. · "' : . . 
· ·.Part ·m Di~ision !(II)'' Main:en.ancs."""Mai~te~an~. to 
unprovided daughters, marru~d and · uniliarne~, ·· an.d 
daugh~el'll·in·J~'I" und~r rl~e , . eil;~llfl'S~~ll-?R~. ,sp~qifi:ed 1 IS 
made .Qb.liga. tory. Pt~:\'IO\I~ly ,t4~ ~Pll.gati~~ ·~n lhtel~nt 
moral p~e., .t!lll C~al\g~. ~~e~~~~ l~ia .;t~lY·,,'te·~lr1 •. ~ ·~" 
~W-.d is .c.alculaw.d ~ a;~o1d y~gr~~~Y·1, ,. •,," · , . • ,; ., , , 
·Pad IV. Marriage and. Divo.roe:,, .. Chapt.er !•'rO.la~S!l 
7(5) requires that parties wh~·he.ve,not complet~d the. ~g~~ 
of 21, except widows, .mur,t obt~in. ·the ~onsep.t, .of,,h!S i Pr 
her guardian for mwnage. It IS • ndv1siible t~ lower 
the age limit to 18 .... , . 

1
, ..• 'ln', . 

Chapter II: Section 26.-~t 'is stat.ed that a. Hindu V:ife 
·shall be entitled t<> live separately Wm•her husband With· 
out- forfeiting. ·her claim' to maintenance if· he~ k~eps · ·.a 
concubine. This is too ·general and :vague. ',['he• prohl· 
'bition has to be limited oo 'cases :where the' husband has 
continuously kept· concubine; otha'Wise it , .is . quite 
possible that .the provision IP!IY be p.b\),S.e~ ~y th~ w~e~ 

p~~t v: . Seotion e:-The previous P~rrnissjo~ ''Of the 
Court is uisisted' on 'befOre ii'Iiatural guardiari'baii'deal in 
any manner with the i=ovable property of a minor: Thi&· 
provision, thougb~~l11-tocy. ,ia;l)~~ to,adversely effect the 
minor's interests whenever money is urgently needed for 
the protection and benefHn>tihe minor. The permission 
will take,1l.Jong.time:tQ obtain, :lind' ,to).t;~~i~t rOI\l. ,,the 

'.preYious,:p13rmission· oHher(JQurt 1in.,all ,case$ is 'bQu~d i(o 
cause haJ:dship ito. 'the:r mino»; Pe~:mjf¥liqn . , tis. , · n~~~~~~ 
but the word 'previous' may be deleted. • r 

·," ~is~iq\ J/:!dg~ of.S~uth 'N:~~t, C~d4~lo~J>~~·.,jT; ,; ' 
The author~ .. of th~· Code' ~eem 1fo hav~ appi'oache.~ . the 

question beari~g'. the three Q.ro·aa principle~ in 
1 

m\Ud. (i) 
.X.lle ~~tit~tion of the ~du lo\nt 1 ~amily ~i~h 'i~s .~on
nected 1dea o.f coparcenary · property ~nd r1ghts 
taken .by birth should be done. away with. '. (2) ·The. c~rl
ception of .the wi~ow's estate with, restrictions ' ·on ' her 
alienations which COUld be . disputed by I ~eVersioners, 
!ihould be ended. . (3) A ~tatti~ry right tel' divoree should 
. be given ro married #Omen and· miirried men. . . 

n whe~:e i~.js state~.~hat,in. ~he.province of :aombuy, the 
widow,,of q., !lC~son 'related to .!lll in~estate by Ml bJood 
s4!1-11' p~ pr~fe~e4 w the 'Yi4ow of a person related.~ him 
inAhe li~~ way :by !I~ .blo.~, :A!lot~e~ ~o~\l&SlOU tQ 
proviri!lial i'l!riatiQ!J.S' ~s J9U!ld u:~ t4e exempt1on granted . in. 
Section I of. Pa~ :ij 't9 prl)per~Je~ qf ll,.~~ndu ~o':.emed by 
:Mal:W.U~J4taFh~yafi1,, A!!yasaiJf.a~a or . Nawbudl:1 . ~aw of 
inheptaiice.1 W.b'l~ t~e. fra~ers ~f ·the Gp4e m the 
preambJtJ" say the' bill is intended to amend BJ7d co(!ify 
cert(lm.· 'bra'tich~s ot ~he' ~indY:' Law, the'"sc~eme of ~he 
~at; ieems tQ. be . aesigned to. prqvide 11S' cor;nplete a code 
a's po~sible, 'Ie.~viJlfas lit.tle ·a~ 'p~s~ible' to 'I)~·. d~~lt with 
either 'und.er ~~ther· speciaDa.ws 'or local custom. . . I 
(__.J .!-'Jil', j /1'}1 ;o i.IJ f,• " It! r;• •' 'l I I • ,I~ • 1 J ' ..,j,<J . 

5. Within the short time at disposal; it· is not' p~ssible 
to• ebfamine ,minutely .individual pro~isions es~ecially in the 
sphere of order .of ·heirs to suocessLon, and .LD.. ~he S,P.her~ 
affecting the rights of women; toJind out~ow far they· are iq 
conflict' with' well-known decisions .. B.li.t since I' the Code 
does.:not propose to ·adhere .to well known. deCli$ions it~ 
their entirety,· but propQse. only ,to 1 adhere ·to. th~m· auV 
j1Xis.tip.g, !.a 'f. ,as f~Fi as ~o,ssi)>le such !1J1 .ex~mlll:a,tLon 'f119.Y 
rJ,q~ be u'ffl!Y. nece~~.ary. · ,P~r?,ap~ ,the ~osht. ~r~stiC <:1,1!\.n~r 
~.,r .. we,4 ot~.e.~tion7, :wh1ch ~.'Y.~~.~.~e d!!-u.~u.~ .• er ~ pa~f sh~.r.~ 
il;respell.tive ·QJ., ,~h~ . ques~ion wpetber slie ~~ ~~p;e~ or 
unmarried, rich or poor. More than one cnt1c,. he.~ 
commented on the fact that this would, in cases '\vhere 
)p,~ (I~~~H~et :al~o ~etS .~er "hus~a~~:s prop_e~tie~ it~ ·~ell 
as Ii~r mother's'stndhana prope'rfiY;. place her 1D. a more 
·aavaritagebus'p.ositiiM: thah the son.· ·'T~e answer 'to ,this 
froni a. moral point of view is a. very obv1ous one: why 
.·should a daughter O'f the flesh and. blood; of the fathei!' be 
'deprived of· 'll.n interest· in his property2 • :Wthy. ll(i)V ·~allow 
-the'rule of Muslim law' about ·her right of.iriheritance? · 

~- ~~obablyjh~·.most attra~tiv,e, f~atu~es ?f .this ·~o~ti~~ 
of the reco=endations is .the ~hor~ .and s~ple rule. for 
:dete~.inilling . Pr~~erence · ·~ong., ~q~·enuriie.r~ted -~eir~.- :n 
~emoves a. grea~ .Jl.~al. pi amb~g~1t~ al),d conf)lSJon,. ,ana 
.~e11m•· to .fqllqw,, as .far; as. · poss1ble, , w~ll-est~bhs~e? 
1de()isions ,aqd .tex~ boo~~- 0£ eomme,nta~~s: .. ~h~~ . si,m~h· 
fication achieved by the ~aii\e~s o,~ the .P.~ll, ,i~,,ofl:.e ~h1ch 
0i~ VR~P/.~p?rf re~~~~~on. _ 1 l; , ~ •. , : 
' 17: ~:P~oblibly tlie' provision which ·will 'attrad~'•t-he lar~esli 

measure of criticism) 111 Uie abOlition ~of. the \lQnceptions of 
.the .joint.:.family tlie .coparcep.ary;estate, and 1)ights ~~en 

. therein by birth by copar~e.tiel"S.One hea~s on every s1de, 
· statElm~~ts that, the· jQip.t farn.iJy has. con~ibut(}d. to much 
:domestie unho.ppi~es~ ·:especially among· :wom,en and 
,w.idows .. T~a,t jt has ~ontributed, ~ a. ve~:y farge volum~ 
of litigation is .also ari undeniable circum&ta.nce. Bht on 
the credit sfiie of the account shoUld be placed 'Jhe very 
m~ny . cases of material advancement of orphans both 

'boys and girl~ ~om' in' 1undivided families, ~he great' acts 
of . sacrifice, 'love -and joint. effort which form perhaps the 
.most prevalehrmstances of collllctive ~ffort' for· a common 
good," iii. a ,land''where 'individualism i~. the cilrse: These 
acts of joint· effort are 'li.lso'·con&picuolis' in the sphere _of ' 
·joint trude··and business'·esjiecially, in trading' commul)ities 
like Marwaris and Nattukottai Chettiars. 

' ' ~~. [ ' ' . ' ' ' . '' . ' . ' ' . 2. As one auxiliary .to ca.rrying out the above sub· 
stantial ehanges, they propose to make the rules of 
inheritance more precise· and 'logical, . more e1.1sily work· 
able, a:Jld with the added proviso that a d11ughter should ·be 
given rights of inheritance jJo her father's: property. ·As 
another :auxiliary, they seek to make mor~ ·precise . pro· 

· vision £or marriage, including· a ·definition of prohibited 
rell!tionship&·, and seek to embody in the Code itself pro· 
visions for the registration ·of marriages . by the ·civil 
authorities. In this po!;tion: of the .Provisions they have 
so\lght to make !llOnogamy obligatory :also for males. ' . 

a. While making these substantial' in~ads''~to . .the 
law that has e~ted in this country fo~. severa1 thousands 
of years, . they have sought to 'retain. one !lncieil.t insti· 

8. The joint family system and coparcenary property, Ill. : 
~he past, have provided a substantial check to the sub· 
divwiop. and fragmentation of holdings. Instances of 
di~pute and . difference leading to partition ·suits· can be 
listed out . only with reference to cases ih · civil · Courts£ 

. there is also probably a good. numbe!.'. of instances 0 

. division which have taken place by agreement bef~re 
pa;nchayatdars~ But leaving these out,' there 'will be . ·a 
atill.larger number of in&tances of cases !where properttell 

. have remained intact .for :years together,. at· least for 2 or 
& successive generations, . providing a bulwark, howeyer 

tution," that of adoption. ' . · . ' ".' '· 1 
' ' · ·'' · • . '' 

· 4. While. the existing law in tp~., cou~try, has . pre~erved 
a broad basis.of uniformity aJl ~ver.,~,pountey~,it 1 has 
also been at the same.time rem11rkable fQr yariatiou froi:n 
province to. province, specially in ~he m~e~ of ,rjghts~·~,~~ 
inheritanc& and rights . .of women.. One colll!es&iori ,,.which 
t~ .cod~.see~ to l:n~ke ·towards the. ~s~ing, J:lrp:vlncial 

'\1stmctwns, IS.:found ·m:explan11-tion to;$.eoijo!J.1 1~, o~~~~rt · 

temporary, against·. the large current of ·tr~gmen~isa.t~on 
of land. W:ithin 'recent years, in Travancore' a legisla.t-1°~ 
has been passed abolishing ·the idea of a Karavnavan 9 

property and giving . all the heirs a !!hate forthwith to be 
made available on demand. · The experience ·thete, is t~;at 
t~is provision has led to a great deal , 9£ , fragm~~tisatioD 
.w1th·a llpr~ading.out of small P11rcels Qf .,land 

1
11rnong a 

:large number of needy members, .;,ho find. ~lie~selv~B 
'su'd~e~y poorer.: ;A· rSim~ar . consequen~e:, will", ~o~o,:r·, the 
abolitt~n·o~ .the Jomtfamily and!,t1!-e ~d~a ,lilf ,c~parcenl\11 
estate.• · ····l .. ' · · . ;' ...... 1 .. ' .. ,:11 ,, ... ' 

' •· I.' • ~ •• ~. .. ... !.., .J; 



9. In wy view, the abolit.ion o~ t~e joint fuwily and the 
·opa!'l'en!ltY estate ~hough 1t . wdl De a lo.,ical step in 
:ceordance ~itb. the &pirit of th~ times, may be postponed, 
1 present, when, ,poverty coutmues to be general to a 
:enod when the .tlcqnoll)~o ?On~!ti~ti of ~~~ people wi!l 
1ave improved . and alternatiVe met~ods ,of Jiving other 
hllll depen~ence ~n .the. land, have been evolveq . by 
110gress!ve md?stru~lisn~on, and t.he spread of village and 
:ottage·mdus~~; ''fhis alonelwlll· prevent: widespread 
:cOnomio ·chao~; m. areu ·where people·larg~ly depend on 
and for their. hvehhood. , . , . 1 . ! , 

10. ~4e s.e!Jond '}ll'~ncip~~ .. qhange is O!le regnrqipg the 
institu,tion of. the, ~ldO~ S. e~tate .. ~h~ l4Dtitatiqn OD a 
widow,~ pow_er of ah.eJ:!attpn can ,.b~ tpt~ed to a ponception 
Jf a m)lch :low,&· .~.ta~e$ for ;vqlll.et?- ;~n an earlier 

1 
scheme. of 

;ociety, and !). d.istl;ust,;<;~f ~er cap~city for ;management. It 
is no longer neces~tlry ,t-9 ~~~ajq, an:y- such inhibi~iou ... · Tpe 
broadening of n w1dow s r1ghts effected no doubt in regard 
to non-agricl!lt~al· ~ropjjrty. by l A~~ .~VIII o!. ~~37, ,has 
been well·· rece~ved m ·~e c<)li)ltr;v,: :That, prov~s1on &tiU 
restriQts the widqw'&: ip..terest ~;t9-E\ prop~rty, tQ, ~ limited 
one.> The proposal to abo~sh: li!l1ite4Ju~erest }s .a ~!))utory 
one, and giyes .the wife.a l!luch· h~gher:s!4tu& 1n tAe fa!l)ily 
and consequently in so.eiety,. ._ . . , , . . , 

11. 'As ~egai-ds the .legislati~il fat marriage: tp my view 
the balance ofopinion:wn! lle in £4v0uh£'tbe'\\oaific'aii<i"b. 
of mahi!~~~ 1~'\Vs•. inc~u.diug, ' pre?ise·' )rov'isions' about 
COllsaugWDlty and proh1b1ted .. relatlOUShlpS 'and the prO• 
vision fdr registratiqn'o£· marriages' .li?tll sacramental 'and 
dvil .. T~i~' will' uo. 1doubt 1 nec.essi:tate'

1 ~ large· nl!i:U)ler of 
petty offi6Ials chargea witli ~the duty ot :registration: 'of 
marriages. "In' Malabar ~hen suc'f:i a p1·ov'i'sion' of registration 
<Jf 111arriages \v~s· bl.troducecf' some 'yeats agb, 'Registers 
:wer~ ~ireat~d 't6' btl'· mah:itaiD.~d by th~. Tllhsild~rs in the 
Taluk,' Ofl).ces-. P~r.haps a similar provision will 'have to 'be 
introduQed : w;i~h t,lie. con~equent .large· inc!ease 'in tl:l,e 
volUJ:lleofworli:. · ,··. • .. ,·' .'.·'' .. · ·' 

12 .. 1 wo~ld: Jik~ ~.' ~~k~ on~ co~we~t r~gardt!lR deW:eer. 
<lf prohibited relationships. In part IV Chapter I Section 
i; sub'clause: '(b) th&- .relationship of., uncle 1 and niec~ is 
&tated. to •be .a ··prohibited Jone, .. f,or 1 m~~dag~., ,;M.&l'l'lage 
between persolil'!• so related ·are. not iUnfl91Dmon 1n t)le south 
and may co.ntiniJ.e for :some,~ears,.a,nd l!oPular. opinion is 
not positively averse to such marriages. Section 29 of 
Chapter HI of :Part IV· protects <mch·.marriages .if .they 
had been celebrated ·before· th'e ,_ commencement oi .the 
Qode. Bub:clause (5) of ,sectibn 29 gives· the status of 
legitimacy to children oi parent~ whose, marriage is-declaD· 
Ed nul! and void. on ·the ground ,of bigam,;y or ; )n_ 
the ground referred to in Sub-clause : (2) o~ (3) of sub· 
section {2), (referring r to •St:tpind& Marriage' between, i~iots 
and lunatics or to marriages without consent . of e1ther 
P~rty or obtained by fore~ or fraud). But this same. pri
vilege will not be given to' cbildren of parents · ~~ose 
marriage rs invalidated ' on 'the ground of· prohtbtted 
r~lationship. In this ·'country,·· sentiment gives much 
h1gher importance to Sapiuda M~rriage and it .is apt to be 
more lax in the case of degrees of prohibited 'relationship 
~or example', in the case ?f .unc1e. and niece, or' ()hildren of 
SISters: .. In the west the' tdea '6£ sapindas is· not, known, 
and in its absence prohibited relationshi~' assumes· imp·ort· 
anee. It is 'therefore for consideration whether the 
8~e privilege of legitimacy to· children: may not al.s~ be 
gwen to· children born ·of parents within the prohibtted 
degree of relationship' in 'cases where such marriage. takes 
place after the Act and such marriages were cons1dered 
valid under locaL Ia~· or custom before the Act came into 
force. . ., . . . 

~· P.rivilege should be extended to women. If all the 
ctrcum&tances are weighed and we come to the conclusion 
t~at monog~my should bll obligatory a provision for 
d~Torce ~lso . shoul~ follow.' The existing law . allowing 
P ygamy for man· and monogamy ·for woman has all 
along left the woman at a disadvantage. ' 

1~. Throu~h the medi~ of ·a provision contained in the 
sect~on relatmg ~.!Damages via., l'!lrb.IV, Chapter 2, 
sect10,n 27, the enttre law of succession to heritable pro
perty un~er the · Marumakkathayam, Aliosandnua , or 
Nambudrdaw of inheritance i& overthrowru It ia•provided 
that when e ~et;son go~erned by the~-e laws of inberitanQB 
contr.acts a CIVIl marr1age or registers a sacrainental 
D?am~ge ~s a civil mar,riage and thereby acquires the 
.ngh,ts .uqde~ ~ch a m~~~iage, hi~ ~roperty will be. ~overned 
b~ ~he ~rov1S1o~~ of th~&. Co4e and not by his personal 16cal 
Ia_w. ,~h1s prqvtston .leav~$ .the f1:1llowers of su91i loo~l l.nwi 
Wlth httle <»:. ~o opt1on, .~xcept to remain. contended with a 

. _sa~r.ar:nent.al but unregistere~ marriage; . .if' ~hey ,waut. to 
retam,the!r ~\Yn la~s pfinheritane~., _ . . ' -. ' 
' • 15~ '~:he. main question for consideration will be whether 
the .. time, is apptoxh~:u~te .for enacting a. compiete <A>de, 

. ap~lieable · to all Hmdus in ~udia, overriding provincial 
vanations~ and· ~v~rriding. certain aspects, o~ :the existing 
l&w, relat1ng to Jomt .fa.m!ly. property, WAic~ bnve ;beeJ:I. 
lon~ sanctioned .by· custoll!1 .. or w)lether, such . o~ the 
de~;rab!e reform& could, be effected by separa~ll pieee-me~i
le~tslatlOn .. ~y ~he 15th of Avgust t~is yenr, the cquntry is 
gomg to b~· split up into two· ,bro!ld divisiQ.Os., and a very 
.Jarge number of ,E:in~us in · 81\. !ldvanced ·state of 
civilisation, will be found ·in Beugaj,. the Punjab and Sind 
who will not be affected ,by ~ny legisla~ion. to. he under> 
~a.ke~ ,by t?e Iudi!UJ. L~gisla.ture., !t.i!i.e~Ctremely doubtfu) 
-If Hmdus 1n .B.engal will agree to adopt a, ,legislation .which 
JIDodifie&· their :provincial variatipns of th~ .existing F,[indu 
,Law! In any ev.ent,. the law to .be enacted will not uffect 
agricultural property, for which again provincial legislation 
'IVill be necessary, ~nles~ the froposed con~titutional en. 
actm'ents · cha,nge ·or 'modify' "the scope of.. the subjects :for 
central legislation. ; Assuming' ~hat 'a uniform piece 'of 
legi,slation for 'the rest• 'Of.· Indih ;excluding Pakistali pro. 
viuces is necessary, ·thl!n it will be 'advisable'·to have '!lti the 
•same time simultanemis·tegislation in the-provinces, so 
that all property including agrieultural property should be 
governed by identical provisions. It would only lead to 
economic confusion, ·if. one--set of laws governs non agri
cultural property, and another s~t of laws governs agri-
cultural property. ;:. ' · : .. ,.,. ,. 

.. 16. Wit~ t.he division opndiallthe need)or vivi~ing 
Hindu Soc1ety, ·has become more urgen~ than at ·any tllll.e 
pefohl' in the past .. The experience of hi&tory 'teaches us 
tl:\at vitality is found only in p1·otestant' moveme11ts who 
have behind them the core of a central' burni.ng. idea. 
~uddhism,' Sikhism, Vaishnavims and in 'out o~ days 
Aryasamajists, nr~ instanceS. . The exawpl~ of Islam is 
sufficient to convince any one that the fl'aming of a. proper 
~ersonal and :property law fprms part and parcel of .. a 
.religious or communal revival. It has also been the ex· 
p~iience,,. that when the orthodox and the conservative 
se'ek to oppose any change; their opposition lacks .• force, 
not ."because of the logical weakness of their ca&·e, · but 
because vitality and force are not in .their party but a~e 
found in the opposite party of· protestnnts ... II! the pro· 
posed change also, the same experience, namely', thali the 
orthodox will object and that their objection will ·have no 
force behind it, will. be_ repeated. But the absence of a 
strong opposition, will not by itself, prove to be the sole 
justification for a change. Those who have the. welfare 
of the Hindu community at heart, must s~tisfy themselves 
that the forces of change, have a moral core within them 
and that change will leave behind not old institutions in 
a state of destruction, but will provide the means by 
which, a new and better society could be. built up; · 

'' •.·• ~ r · • r 1 ·, '~ 

Collector of Kurnool and District Magisfra.te. . 

. 13. The next important provision is the one for divorce· 
No doubt, as hel'd: ·by·. more'than one critic, thiii w:ould 
take away the sacramental· character off "Hindu mamage, 
and '":ill ,introduce' a. provision ·much,.abused !0 oth~r 
countnes into' our society. Recogrlitiou of marr1age as a 
sacrament,' ali.d thli ~bs~nce of provision for divorce, have 
always gone hand: in hand. The realisation that .marriage 
p~~des tlil 'indissoluble bond, '}la~ cjed ro' more. happy 
!~Jamagel! In this· ~bulitry ~h~n else~here,· but if monogamy 
~made co~pulsory by law; me'n'.'\Vlll, be the. m~st fprwf~d 

· I recommend th~. provisions in the bill and also suggest 
the following ll.lllend:mentsi ~,it. , , • . .,.. . ·. , 

Ill demanding' a provision fur 1 d1vorce; as ~. remedy m 
cases bfothe wife's urisuitabilit;)l •for oiie or more of · ~he 
reaso~,· whicli·are''stated t01 form grounds.''fq'r 11 <¥Y<lrc'e .. 
It will be undeniable on moral groundr 'that the · same 

, Part' ffi-.A:~· division U -(Maintenance section 6 en· 
umerates dependants whd are entitled to maintenance of. t 
am of opinion tl!at . ~r wi4owed daughters, widowed 
"sister» alBo may b'e ineluded~··of course (with the:'s.ime 
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cooditious as aril applied to wi~o~ed da.u~hte!'!i. In pl.lrt 
IV in section 13 clause 2, in addit10n to !d10cy and lunacy 
the words S.UFFERING FROM A ;LOA~HSOME A~D 
CONTAGIOUS DISEASE may alSQ be mcluded • , 

to his wife along with the daughter and sbn. If a widow 
succeeds to o: male dying intestate along with his son and 
daughter there is no apparent reason why the llame princi. 
pie should not be adopted in the ease of succession to , 
woman's property and the husband given the s-ame plaC1l 
a&- the daughter and sop •. and given tbe &anie share as 8 
daughter. ;· , · ' · · , ;: ' '· 

Registrar; High Court, Madras . 

. , The H~o~ble.the Jud~es,have nothing to add to the 
views expressed in High Court's letter ~.~.C. 77 Mf4~·BI 
dated 22-9·42 regarding th~ general provisions of the Hmdu 
Code Bill. 
· With regard to personf¥ governed b! ,the Marumakkatayam 
and Nambudiri Laws, I am to pomt out that. they h~ve 
always formed a distinct body among the H1ndus. w1tb 
customS and usages radically different in important res~ 
pects. The Marumakkatayam and Nambudiri Acts of the 
Madras Legislature have codified their law .i? a compre• 
hensive and satisfactory manner reconciling cus~om 
with modern and progressive views. The propos~d Hindu 
Code saves the provisions of these two Acts only m respect 
of matters relating to Intestate and Testamentary Succ~s·. 
sion (Parts II, III and Division 1 of Part III·~) DissolutiOn 
of Marriage (Chapter 3 of Part rv: and ~dopt1on (Pn:t ,V_I). 
Tbe provisions of the Bill relating to Mamtenanoe (DIVISIOn 
1J of Part II-A) Marriage (Chapters ~ and 2 of Part IY) 
and Minority and Guardianship (Part V) would conflict 
with the corresponding provisions m the two Madras Acts 
though the former, would eventually prevail by virtu~ of 
its being enacted by the Central Government on a &'llbJect 
in the concurrent list. It is . obviously unsatisfactory to 
leave the state of the law in such ambiguity as to require 
settlement by judicial interpretation and the Honourable 
the Judges would accordingly suggest that in respect of 
these conflicting matters the position should be clearly 
defined. 

I am to add that their Lordships do not see any reason 
why the existing law, about which there has been no 
dissatisfaction or complaint, should be disturbed and 
would therefore suggest .that. all the matters for which 
specific provision has been made in the two Madras Acta 
be left unaffected. . · 

Secretary, Bar Council, Madras .. 

Part II. Intestate BU:oomion.-Sectlon 5(i). If the 
rights conferred upon :the heirs in Sec. 5 and the order of 
succession- are based upon natural affection of the person 
dying intestate, the widow of a predeceased son or the 
:widow of predeceased son of a predeceased son has no 
place in clause (i) sub clause (i). The provision as to 
maintenance in Part III(a) as dependents is Sl,lfficient. 
If however the object is to provide them with a share in 
the estate they ought not to be preferred to a brother or 
sister and mu&t find a place much lower down in class 4 
or class 5.. It cannot be said that it is based upon the 
principle that they take .the place of the E.'On or son's son 
as the case may be who would have taken a share if he 
had been alive in view of the fact that the right by birth 
of th~ son o~ son's son is not recognised in the Code. 

As pointed· out in the chapter relating .to. succes~i~n' ·to 
males the mother and father must- be clubbed .together lllld 
given equal shares. · · 

Part.IV: Marriage and '.Divor&e • .....:Seetiin li The 
period of 80 days given for' persons to · · Qbjei.:t · to· the 
marriage is too short. A period of 90 days · might be 
allowed. In a land of ilistances it is probable th11.t perso~ 
interested may be far away f.rg~ the place of marriage in 
Which Case 80 dayS Will tlOf be SuffiCient, ' I ' '' 

• , , w ,: .!r 

Section 24. Biga.,ny,-Having regard t& the importane11 
attached by a Hindu to the birth of a son and the spiritual , 
benefit conferred by his birth upon' his ancestors, .it is a 
very common occurrence in India that the wife who is not 
able to bear a son to her husband-advi&'Bs him and even 
encourages him to marry again.' In such eases both the 
wives live harmoniously with their husband. Further an· 
invalid wife might prefer to ·retain . her status ·as such 
rather than be divorced, even though, her husband marries 
another woman. These and other considerations for the 
good of the fir&t wife require ij}at' the divorce sl\.ould not 
be thrust U.Pon a married woman who dqes not' want it. 
The definition of bigamy should be suitably amended. It 
is therefore suggested that at least so far as sacramental 
marriages are concerned, bigamy in cases where a man 
marries again with . the consent . of a sonless ·or . invalid 
wife should not be made an offence. On the other hand a 
second martiage may be made one of, the . grounds for 
divorce thus giving the wife a chance to obtain a divorce 
from her husband in case she finds life intolerable in her 
husband's household in the pr!lsence of a ~econd wife. 

Section SO. Grounds of divorce ..... (a} T.he minimum 
period of desertion prescr_ibed vis. 5 years is too long. 
Under the Matrimonial Causes Act of 1987 a period of S 
yeara is provided and the same might be adopted,. , 

(b) Venereal disease.-An exception m~y be made in the 
case where the spouse seeking to obtain divorce is himself 
or herself responsible for communicating. the' disease to the 
other spou&'!l. It is hardly fair ta- allow a spouse who h~s 
infected the other spouse with virulent venereal disease to 
make that a ground for divorce. Of course this . does not 
prevent the latter if he or she so chooses to. seek divorce 
on that ground. 

(2) Having regard to the fact that an absolute estate is 
conferred by the code on females, it is not right to post
pone the father to the mother, both the parents must be 
clubbed together and given equal shares. This would 
equally apply to the paternal grand parents and great 
. grand parents and maternal grand parents. 

Adoption. Part VI. Section 15.-It is suggested that 
actual giving and taking should · not be in&i~ted up~n. 
Experience in courts has shown that it is invariably di_ffi· 
cult to prove such giving and taking when a long per1o~ 
has elnpsed after the adoption. It would be suffictent if 
adoption is done by means of a registered instrument. In 
any event it might be provided that proof of giving a~d 
taking in adoption may be dispensed with, if it is done oy 
means of a registered deed. It may be pointed out that 
a provi&ion has been made for registration in the case of 
sacramental marriage in order to serve as evidence of 
marriage; a similar provision may be made in the case of 
adoption too. · · 

Section 19. S1tb 86ction (i).-Pr.ovides for the divesting 
of the estate of the widow in the case of an adoption made 
within 8 years after the death of the husband. If t~e 
widow gets an absolute estate, this would lead to comph· 
cations if alienations· had been made in the meanwhile. If 
'the deceased had left a daughter. in addition to the widow 

(8) The order of heirs mentioned in the code does not 
seem to correspond to the usual order of affection which 
the person dying would have to his relatives. Taking that 
as the basic principle, the-.brother has to be given a place 
only after the grand children and the &ister should come 
immediately after the brother. These would be followed 
by the great grand children mentioned In class 2. Tbe 
brother's son; sister's son; brother's daughter sister's 
daughter' and brQther's son's son, may be provid~d in the 
4lrder mentioued above in class m .. ' . . • . . 

.Stridhana; 8uc~ea~i0'4 t~~Tbe hus~and ~liSt succ~ed 

the daughter would get one third of his estate which would 
b~ reduced to one fifth if an adoption is mad!:!· by t}te 
w1dow which would lead to .innumerable. ,difficulttes 
especially if the daughter had made alienation~ in. · the 
meanwhile. The provision in. sub-cl~use 8 vis.; ~ 
adopted son inheriting. one half of whatever e&tllte .Jus 
adoptive mother inherits from her husband or frolll ~er 
son as it exists at the tin,>.e of the adoption may·be apph~d 
to· all. cases irrespective 9f the question .a~ to when the 
adopt1on take place. ·.:,,.j: .·'.>tl'" ,.., : ·. 



~.: 

~.ir K. R~ja Iyer, . Advocate General. 

I regard ~he codification of ·the Hindu Law as a wei• 
10me step in the right. direction1 · · ' · · · . · 

PA.R'!' I::-PRE~I4,IN~RY. 
I have no particular comments to •offer• 

PAii:r lt~I~TESTAT~ SvdcEssioN 
SectiOI! 5. . Enume~ated Heirs. ' ciaa~ J.j..l...I would s~

lest that th~ ;mother. and th~ father should be bracketted. 
X>gether as JOmt heirs takmg a half share each• . Pre·· 
riously when the mother was , taking onl~ a limit~d 
nterest, the ·father- ·had a· chance of succes·sioii·. 'But liS 

mder the code the nl.other' takes a: D.. absolute e~tate, tha 
ather's chance of succession 'will arise only iii a case' 
rhere there is no mother .. There is ilo reason why both 
;he pareuts should 'not· take equal shares. The same rea·. 
ioning would apply equally to the paternal grand-parents 
illd great grand-parents and .also ~0 the maternal grand-. 
1arents. ' ' · · ' ' . · · ' · 

have'lieen ~de for 'the mainte~a.nce of dependent. J.\ll'i.ng 
the lifetime of the last holder. Under the Hind11 lllw 
there is a legal obligation to maintain minor aona, uiJ. 
married daught~rs. ·and aged · parents, whether a Hindu 
possesses any properjiy or. not. The obligation is personal 
and :arises from the very existence· of the relationship. 

(b) I wQuld also suggest that provision for ~aintenance 
might be t(lade :m the. case of persona who. till now • bad 
rights by birth in. thll property wi~h the consequential .right 
t9, partition, but who±uilder. the .present code are deprind 
of ·all i}lese rights. n cases where they are unable to 
earn their livelihood on account of . unavoidable ee.11888,. 
~hey should, be entitled to get maintenance from tht>ir 
father. · · · • 

(c) R~garding unmarried dau.ghters they ~~e giveh th~ 
marriage expenses as "maintenance" only when they do 
not take a share. '!'here is no reason why they ·sho•i4 be 
deprived of their marriage expenses in add~tidn to a s3ore, 
in exactly the same way as daughters married during the 
lifetime of the father get. ' ' 

iJlaBB n.-i ·would suggest that heirs No. 1, and .2. in 
))ass II, i.e., son's : d.aughter ~lid daughter's da)lghter, PART IV-MARRIAGE AND DIVORCE 
hould be brought in. before the. brother and brother's son ·Section 3 (l) ....... As.regards the condition that there allould . 
.nd immed.iately after ,the'.' par~nts. Under the Hindu not be a 'living spouse', ·an exc11ption might well be mad_e 
entiment,. grand-children are generally f!lv?ured in· pre- to cover cases where a childless or sonless, or _ailing wife 
erence to brothers, and though a daughters son may already fiving, expressly agrees in writing to her husband. 
tave to be placed in a slightly superior position on aMount marrying a second wife. .It can even be provided that in 
,f- special·oonsidetations, the others might properly come such inatances, the first wife may apply later on, if neesa
ibder Class I,· >vis.j Heirs in the compact series. sary, for dissolu~ion; i.e., if ~he ot.her ·conditions .. of the 
I do not also ·see.why the sister should be placed so low: Code are satisfied. · 

n' the list.' .She' 1\·as assigned a place next to the Section II.-The period of one month given for raiamg 
laughter's daughter· by the Act 2 of .1929 (Inheritunce object~op~ to~ a_£iyil_ma~age is .too short. Similar~y the 
\mendment Act) and· the public opinion was in its .1nvour period of res1dence fixed m Sect1on 9 seems to be made· 
~t that time. . I would suggest that . the brother and sister quate, as a couple may be enabled to e~ter into h~sty mar· 
:an be placed together immediately after the daughter's riages without sufficient consideratiOn or adVIce from 
laughter and that they should be given equal sh~r~l!. elders. 
rhis will also be in consonance with the other prov1s1on . Section 24."-Tiie sai·d exceptidns under Section $ (1)
in the Code that the 'daughter ta~es along v.;ith the son. • must be suitably incorporated in : Sections 24 and ·2Q (1) 

As tegards 1the daughter's son and sister's son-, a son also. · · 
adopted by their respective husbands.:after their death need Seotion SO.-The minimum period of 'desertion' fixed ut 
n'ot be recognised' as an' heir.· This is also the logica~ con· 5.years seems to be too long. In. ~he Divorce Act, it il 
sequence of the provision that .a -man oa~not adopt Witho~t two years and in England it i& three y~ars under the )(at-, 
bis wife's consent. See Section 5. Vtde also the JMVi·· rimonial Causes Act of 19g7. , The peno4. can be fixed as 
sions of Aat. 2, oU~29, re : the sister~s adopted son. 8 years here also. 

Generally in the claises of enumerated heirs de~lt with . . 
under Section' 5, I would suggest a different re-~rouplng_ . · . PAR'.L' VI-AooP'l'lON 
altogether based upon the principle of nat?ral fanuly. a~ee- · I think it may be desirable, to provide that e':ery.<~dop· 
tions,,an~ .propinqui~y. ra.ther than foll~wi~g .~ll~prme1ple tion should beiby a registerecidocumen:t or at a~y rste ~)' 
of exhausting partiqul\l.r groups of descende~t~ howev~r a :document in writing attested b_y wit~esse~, mstead ot 
remote, b.efore taking \IP the next class~ To, ill:us,trat~ my leaving .it to the parties to apply for .reg~stra~Jon. ~n. ~ec; 
poin1, Jv;ould say, that moth~r·s mo~her, mother s.bthe.r, tion 12 it can be provided that the physical act of g1ymg 
lllother's ·brot4er,,aPdi~other's ,sister, who are p[aced m. can be' delegated in writing by either~£ t~e. parents. . 
Class ·VI ·Shllub:\' come, yery mu,ch a~ove ~11. ~he mem~ers Section 19.-The provisions as to diyesting are no d?~b~-
o£ V <liaSIIJ .su!}h,~ll$ .futhf:lr-'S. f!lther'S: ~ister.~ daug~ter, th~ , simpler under the Code but. still q':!estio~s as to the yaluhty 
!ather's father.'.s prother's son's son and,.sucp other · re-. of intermediate alienations and r1ghts of ~O!,Ia fide m.na-
lDote relations. . . · · . · ferees are sure to crop up. . . 
Sectio~t.14.-I would sugges.t that 'in the order of suc· The attempted Codification cannot in ·it~ ·very .nature 

cessio11 to Stridhann the --hetrs of the mother and the cover the entire field of problems rind questtons, ,whtch are 
father may ~e , ,pla~ed above the heirs o~ the husband. likely to arise in actual practice. So many c~nnges nave 
Otherwise brother and sister will 'be postponed ~0 the been introduced into the current accepted n:o~10n~ that a 
remotest sapindas of the husband. · . variety of pr6blems leading to unforeseen littgat!On rna~ 

Section 21.-The benefit ·of succession is ~iven to the oro up which may have to be s.c!!ved only ~~ courts 
0 

children of converts 'Wlio are ''Hindus at the time the·. sue- Jaw~ Merely with a view to illustrate the positiOn, I refer 
cession opens. This is as it ought to· be,. but there 1~ no to the following:-
reason why the convert himself; whd remams a ~on-Hindu (1) The legal positi.on under the Cooe, of ~he members ff 
should have the benefit of succession to t~e ~mdu, rela· an existing joint family is far from clear. ~t iS.IlOt eu;r:s:h~ 
ijons, especially as succession to· ;his properties 18 governed stated though it seems to be the underlymg ~dea, . ~ b 
by his persona'r law,:under which Hind~s· ~;e. exclud~~j ri hts 'now vested in the junior members are not 0

. e 
The modification or repeal of the Oaste _Dlsabil!tte~ Remo d~ested ·so ns to mnke the fnther an absolute' owner of 
Act; 1850, might be considered in jbis connectton. . all the properties. If their vested tightts art.! ~o:h afft~· 

PART Ill-A the question arises as to whether the s atus 0 e n. Y 
t'nues to be joint, or whether the shares o~ the varlo.us 

Division I.-'-The abolition qf right by birth is no doubt :~~hers become defined. If it is the latter, lS the f'llll;ilY 
a drastic change but the progressive tende!!CY ~f tbe 'lge . to Se .consideterl as being divided . in. status by operation . 
thich is in the' direction of individual ownership· of _pr?· of law? · . 
perties, justifies the change. It is well known that m f b · tl 

,South India af_a.ny rate thel'oint family system has been (2}· In such families, .whati. are the rights o su sequen y 
b 

· · 
6 

nnd do tli:e shares increase or decrease~ by sub· 
lllpidly breakina down. · orn .son • · · · t' 1 · - . "' sequent deaths and births, respec ,ve y. : . . ' 

Division ll..:..Main-tenance.-(a) No provision seems to 



lQ, 
(3) Sinillarly what are the rights of the father in respect 

ot the management ·of family properties? Does the pW.us 
o\!1\gation of the- sons. co!ltinue? : . • . . -;;. 

(4) In the Chapter on adoption, it is provi~ed that, ·if 
the adoption is made within ~hree years, .the adopted sc..n. 
takes the estate as it stood. at the time of the father's 
death. This would prevent the· widow from raising ~·loan 
even 'in' a case ·of dire· necessity .• Simillll'ly as regards. 
adoption after three years,. it is pl'ovidecl that the son takes 
the estate .. ali ·jt stood ilnmediately before the adoption'' •. 
l~ is not clear as to what is· to happe~ where creditors have 
bona fid' advanced· simple 'loans to 8 widow on the fn.ith' 
ef her absolute oWI!ership. ·' . ·· . · 
· (5) I have ~!ready referred ·to the absence of proVisio~' 

in the Code for maintenance of dependants during t~e life· 
time_ of the owner. · .. 

It seems to be' theref~re desirable that the provisions of 
the Code may l!e a little more exhaustive, and that legis· 
Iation may be; ,!!Daeted after full consideration of all such 
questions. 

The exemption .of. agricultural l!mds from the, Act cons· 
titutes a serious handicap in the· practical utility of the 
Code, unless all the Provincial Legislatures conc~rrtP..d 
consent 'to legislation by the Federal Legislature or m1less 
they themselves' initiate legislation to extend- the Code, 
so as to oover agricultural lands as well. The bulk o£ the 
property of a Hindu Wil! be agricultural, anu it will lead 
tO anomaly if two systems of Jaw are ro prevail in respect-
of two sets of properties of the same indffidu8l. · 

"- 'COt..LEe.1oll oF f)/1-I.IIM" . , 
There is agreement. about the need for codifying the 

Hindu law, • ,In. ;Far~ I,' Section 5, clause (J) of the Bill, 
the definition of Stridhnn may be restricted to a limited 
estate of the inherited property .as most of the women are 
not able to protect or preserve their .properties. 

~egaroing the· rules -of inheritance now introduced by .. 
this ·Bill more provisions of the Indian Succession Act ,of 
1925 may be ·made applicable as the rules now contem~ 
plated will create opportunities for testate succession. r 

Intestate Succession. ProTJiBo to Sec. 1~ of Part 11.
The introduction o~ ·this proviso is not agreed to. Even· 
if a wife is unchaste the husband does not come to the. 
CQurt and say that his wife is unchaste so long as the wife 
voluntarily leaves the husband, lives separately, does not 
seek maintenance from him and thus does not disturb his 
equanimity. If the husband dies, there is none competent 
w question her chastity in a court. It will lead to serious 
results particularly in the case of joint family propertie~. · 
Then there will be two sets of principles, one for agricul· 
tural lands to which Part IT does not apply and another 
ror other properties. 

Succession to Stridhan Properties (Sec. 14, Sub. Cl. 3). 
-Sons and daughters shoulu have equal shares for the 
reason that ordinarily the son stays with the mother or. 
the mother stays with the son throughout her life. 

JJNI 
Maintenance [Part -~• Di1!n. IIJ.-The general 

clause. 6 may include also the following considerations to 
~ taken into accoun~. 

1. Other dependents who would be equally entitled to 
·maintenance when one dependent files a suit and others 
do not. 

2. Circumstances of the family, present, and -prospec· 
.ti.ve of the person who is sought to be made liable for pay
ment of main'£enance. 

3. In settling maintenance, what the man is capable of 
paying and· not whst the dependent may need, should be 
taken into consideration. 

Accordingly Sec, 6, Sub-Cl. 2 may be made wider. · 

Part IV, Ohapte'r III, Section. 29, Sub.Ol. B.-Sub
Clause 3 may no~ be made applicable to marriages before 
the commencement of this Code, as many forcible mar· 
riages have taken place in the past which have been later 
. on accepted and acquieceed in, by the relations and the 
community. 

Po,rt V-Minority and Guardianship . .....,lt is notsuffi~ient 
if, the natura.! guardians get court's permission to alienate 

\ 

minor's immovable property. There may also be . 
vision for the ·minor on attaining majority tO. assa\ ~\o. 
alienation on the grounu that permission was obtain

1 
d ~ 

misrepresentat~on. Secondly; Sectton 10 as it stand: wJ 
hav.e very senous consequences 'to the minor for siiniJa! 
~striations lai(in the prevailing Muha.mma~n Law 00 gtven rlo 'beneficient results· in its application and its &t ~e 
enforcement has only led to· dishonest results. So i~~~ 
necessary that dtifacto guardians who are · reco"nis~d 11 

such by the· Hill'du Law as administered now"' ma ~ 
given po'Ye~ to apply under Section 29 of act. VII of 189() 
for permiSSIOn. -

Part VI-Adoption..-4s the religious asp~t of adoptio 
has bec~me wholly ~bsolete, it I?-ay be abolished together~ 
Even Without adopt1on, any Htll~U, wjthout . a son, can 
make satisfactory arrangements in his life-time for . the 
perfo~ance . of the fu~erals . of himself and his wife. 
Adoptton has_ only contr1~uted. to .a lot of litigatic>n,. &nd 
has been the ~a~se of rum o_f many respectable fanlilies. 
If at all the pnnc1ple of adopt1on were to exist it mav exist 
only for religious and not' for secular purposes. The ·adopt. 
ed boy should not ·have any rights to the properties of his 
adoptive parents or succeed to any other collaterals of the 
adoptive parents and if ~dopted for religious purposes he 
may ?e given property inter-1!i1!08 or by will as ''a part of 
adoptton arrangements, but may not be allowed £o inherit. 

Nothing i~~aid i~ the Bill·about a wid~~ tak~~ adoption 
with the assent of sapindas. Some written rules . and res. 
trictions may Ti~Mn~roauced and the, question of ,,ssent 
may not. ~e left .for. court's decisions on perju_J.'!ld ~vidence. 
All proVIsions re\IJ,tmg to plurality of wives aud co-widows 
i~ Part VI u~det adoption may be removed ami all provi· 
s1ons me.y, strictly p~ceed on the basis of monogomv. But 
in so far as adoptions which have. already take~ place 
before ~he. Code, the <lid . personal law may be allowed to 
prevail. · 

In general a number 'of minor details in the Chapter of 
Inheritance require rec6nsideration in order to prevent in 
Hindu community ,the evil effects which now prevail iu the 
case of devolution among. Muhammadan heirs., Splitting 
up sm~ll holdings· among . innumerable l}~rs ·is not .~greed 
to as 1~ helps none of them. It seems essential to keep 

·such holdings in a compact state as far as possible while 
at the same time recognising the individual :rights of the 
several heirs enumerated. But to have the above resulhl 
a certain amount of alterations relating to Hindu . Joint 
Family anu partition are necessary. . 

Hence at least some suitable alterations can be made ill 
the extent 'of shares and enumeration of lieirs set out in 
Parfli: of the Code. Furt~er in as much as in -the general 
definitions ·"agnate" is defi.nea"1he word "Sapinda reJa. 
tionship'! (in a restricted form) which confers 's: heritable 
right to property may also be defined. The:&" may be 
agnates not in the fuie of heirs. To what degree of agn11\ic 
relationship the line of heirs can go, may be· clearly defined 
as it is still a vexed question. 

NQ. 9._-Central Provinces and Berar. :( .... 

LETTER FROM THE SEORETAlW TO THE GOVERN!t!ENT OF Till 
. C. P. AND BERAR, 'JUDICIAL BEPARTMENT, TO THE. 8EOB'R· 

TARY TO GoVERN!t!ENT OF TII'Jil.DOMINION OF INDIA, LEGIS· 
_LATIVE DEPART!t!ENT,. NEW. DELHI, N~. 1995-SS{XlX 
DATED THE 2ND SEPTElllBER ~947. · .. 

I am directed to enclose 1n duplica~e a eopy of the s1~ll1 

mary of the opinions of the High Court, public bodies 
selected officers, organised bodies and individuals who ;w£:r~ 
consulted by the Provinci!ll Government. The Provmct~ 
Government regrets it is unable to formu1ate or communl 
cate any opinion in regard to su~h a· controversial matter. 

2. The Bill was published in English only in Part I 01 

the Central Provinces and.· Berar Gazette, dated the 16tl 
May 1947. · · 

• • .. j: 



11' 
·Summary of thaopinion~n tho Hindu {lode-. . .~ 

:NIIlllil of officer or person 

.(J) PeDBio~'s 
Amf&Otl. 

Association, 

For 

'•i,···· 
.... 

';.,,{.· 

;'T ··!· 
·!'·'··· 

·(3) Deputy 
Jltmdla, 

Commilll!ioner, I support the bill. 

.(t) Sub·Divi,sional 
Dindori·Ni~s. 

Officer, A very timely bill. 

•(I) Sub-Divisional 
Mandala, 

O!Jicer, 

,. 

DittO,· 

·(6) Deputy 
B)llndara 

~ 

Commissioner, lconsider the bill as a atep in right 
ai~ion; 

•(7) Sub·Divisional 
· Gon~~·· .: .' · 

Ojlicer, 

,1•' 

The scope of the present bill is limited in 
liS much liS it deals only with succession 
and marriages. Hundreds of urgent 
social problem} 118 the abolition of oaste 
system etc. have been left out for con. 
sideratiQI\j- The o bjeet must be to effect 
legislation without much opposition and 
from this point of view the Bill may be 
supported,· 

-(8) l\tr, S. L. Venna1 E. A. C. The provisions of the Bill do not appear 
to be in any way arousing the religious 

·I sentiments of the orthodox section. 
The bill is quite suitable to meet th~ 
needs and conditions <1f the present 

. mndua, ·., : .. :. 1 

·(9) Mr. ;r, N. Datta; Additional There hae been along felt · wa.nt for a 
District Judge, Bhandara. . codified Hindu )aw · anli in my opinion 

, ·. the Bill i~ questlo11 would meet and 
_.satisfy tjlaP dem~~· 

~10) District Magistrate, Wardha 

~11) 'Mr. B. V. Degwekar. l\I.A, 
ftLSc., · LL.B., Vaidya 
Jubbulpore. 

'J· ,. 

<{12) President Dhanna B&ngb, 
Jubbalp<!_re. . 

·.::.~ 

~13) Naga.r moou Sabha, 
Jubba!pore. 

'(U) President lllunicipal Com~ 
mittee, Cha.uda. · 

>(16) Sub Divisional 
Chanda. 

(16) SirlL B. Niyogi 

Officer, 

(171 lain Reeearoh Institute, 
Yeotmal. 

-

I am irt fa.vour of' the' Bill as it hilS 
simplified some.ofthe old comp¥ca~d 

• proviSions ·and brought unlfol'll!ltY m 
different branches of the Hindu Jaw for 
a.ll provinces and 'sections ofthe co mm u • 
nity., 1 

There can be no objection to the codi1ica· 
tion of the certain branches of . Hindu · 
Law with a view to provide uniformity 
for all provinces and for all sections and 
the bill is welcomed so fa.r ae that object 
is bein' served. There are boUJid to be . 
two opiniorui about the amendments. 

The pre~t bill, is simple .11!'-d easy ~ 
understand and in my opwon th~re IS 

nothing which will offends any section of 
Hindu SoCiety Hence I would like that it 
may qe (supported) ! 

I am in . full . ag~ement ~ the various 
provisi-ons made m the Bill a.ud It may . 
be enacted 1nto 1&'\f• 

I am in favour ofthe P!'lnciples and the 
considerations underlymg the proposed 
amendments of the various_ branches ~f 
the Hindu · Law oompr1sed 111 this 
draft Bill. 

•. i 

WithouHhe common . consent 
of the heads of various Hindu 
religious schools of thoughts 
the leaders of Hindu religious 
and society this code should 
not be turned into law. 

Strongly oppo~s the Bill ~ it 
is not benetlo1al to the Hmdu 
Comlll:unity, 

Ba.r AIII!Ocl.atioil. augge\ltecl 
that In view of the p-t. 
·Political oondition in the 

oountry lhi& biU thould 
bt dropped. 

.'1 

:· 

'I l•l 

]{ :·1/ 

f{ ( . 

Baa remarked in view of 
the sudden turn in the 
political lituati011 on 
aooount of whioh India 
wW be divided into two 

, ! .dominions; it ill 110W II 
question whether this bill 
be pasaecl. aa an Indian 
Act. '· 

Thie biU should' be 'poet. 
poned and withdrawn for 
the present. 

,. 



I~ 

'!I. • r\ For 

.w.: ·8 I 

(19) 
......... • ~ o~.~·~ ~~~11c ""' ~, ""' ..,. 'I' , Thls .. bill is , satisfactory- 'in 
Prosecutor. Almla. "I I pliilciples o£ Inheritance . by 

details if 
daughters 

(20) Deputy Commissioner, ' 
Baipur (Mr. Jterawalla),! 

1 . !\long ;with ~91 ill .~cepted. 

Th.i neoessi (y of •. 'ocidufing the Hindu 
law is long Celt and· although the prese~t 
bill does not embrace the whole field 1t 
is a step iri the right ditection. 

(21) Mr. Dixit, E.A.C., Baiptir
1
• ... Has suggested certain changes in certain 

saction, 

(12) Sen J. 

(23) Hemeon J. 

c24l Bonounble the cilief 
.Jlllltice. 

(15) Bar ABBOciation, JubbeJ. 
pore. 

There is no demand for codification and 
there is no justification for the introdnc· 
tiou of such a bill now when the con. 
stitution IB in 11 State of ll.ux. 

(2S) District 
Judge, 
(Mr. Lele). 

and Sessions I am entirely in favour of the Code. 
Hoshangabad 

(27) District ond Sessions Judge, 
N1m11r (Mr.Dande). 

(28) Bar ABBOoiatlon, Khandwa 

In view of the present politi· 
cal situation this bill should 
be opposed if introduced. I 
oppose the Bill. 

! .~ 1 , , I ~ I · 
i • T , .1 

·~· t; 

.. -~ 

r.' 

Oppose~ tp.e Bili. It does 
· away with the basic prlncipl e 
of HU¥u. oulttire ·and religion • 

.. • 

'.'[ 

~ ain . not in favour of the 
'• JlrO~osed Bill •• ' 

'The Bill is muoh'rsvolutionary. 

-· -----
· · .. , , . , Bemarb, 

.'1 

·,:: "f·! 

. ' k. 

1.-: . l·f\ 

,), 

No commente,8 ol ··S Iff 

i can e~~ees . ~o oPmion. 
in so short a time • 

It should not be pressed 
further, , , .-io: : •. 

(29) Deputy Commissioner, 
Betul (Mr. Bah!). 

; , j'' u ·: 
h 

;.:•.1 , ·i l ""; ';.~ i lo!r "1 

6·,_,;11 ·.i11 '!o :·11 ·•· 
cr;·' ,;u-:tb ·l l'1rr 

t:rol Mr. B. K, _Mehtll\ EW..iC., 
~~.~:.~~tul, ),_:~ :.~.0 ~~--.··:': 1 

(31) Deputy Commisaiorier, 

'l 

The Bi!j appearS. to b~ . very . 
drastie !'Dd revolutionary in 
ohate.cter, It' is necessary 

·.t to. go slow,, educate ·and · 
• pre}lare the society and then 

, ·· bring about.th_'' reforms more 
, b'J! vohintacy liallis than on 

. SU~b: co~p~ilorf );la~s. 

I oppose the . en~J bill e.e 
being not at aU necessary. 

.. :. .·· 

' 

Roshangabad. 
'•{···. ! ·i;t 

•: Ji ':o I 

I do feel that the &mendment of the 
Hindu Law on which the :Code under . 
reference is based he.e been long overdue, .. 
I whole·heartedly agree with the princj. ' 
plea underlying the proposed amend. · 

:•·•:• IT 
'·''·.·I! )[j 

·~·.,;~ .. ~·; ···i'~.~:_ti•1 ~ "(!1 .. 
.·.r 

menta. . ·•'u , 

(32) District and Sessions Judge, I am of opinion that the Bill t!o 1amend 
Wardha. 1 the Hindu Code e.e introduced ·in the 

, ~. Central Legislative A~sembly may be 
1 ,, • passed. · · · 

(33) District 
Bilaep'lll'. 

:Magistrate1 '.the hill appears to'· btl' a ~hole some 
· . ~.ee.eure, ' ': ' ' 

(3f.) Arya Semaj, Bile.epllr 

(36) Mr. T. Y. Dehankllr, Advo. 
cate, Nagpur. 

(36) Secretary, DiStrict Congress 
Com.m.ittee, Raipur. 

(37) Nute.n Dharma Granth 
Saograhalay, Amraoti. 

Arya Samaj agreesi · · tthe bill e:J:cept 
diversion of the poperty between 
:brothers lind sitlters 

. lt, •. , ! 
·: .. • 

'•:.1 

(38) ~ti. Brahmin Baugh,· ' 

• l ~ ., ',u; 

-~~ - w 

't:tln r.·.-.,,r 
•'') 

The present members of the 
Asaemblf have been doing 'j. 
me.ny things of funde.mental 
chare.cte.r for which they have 
no e.u,thorityfrom the elec. 
tors. This is one of them. 
It will be better if the me.tter 
is put d before the electo• ! .... , .. : 

,, 
:rate an. ita ~pinion obtained; 

Is not in f~vour of the bill. 

The' p~oJ10sed. Hindu .Code is 
rsvolut1one.ry · in character 
and destructive of the econo. 
mic and religious life · of ' the 
Hindu community and cuts .·, ~1 J • ;~--

r:· .. r 
out the root of the basic • ~ . I 

principles of Hindu reltgto~~; 

Ditto. 

....( -:::::... 



Name fJf officer or pereon 

.--:-

9) Gujrathi Brahmin Associo· 
tion, Amraoti. 

D) :&farwart Brahmin Aseocla· 
tion, Amraoti. 

I) Sarafa 
AmrBOti, 

Association, 

2) Shree Datta Sllll.l!than Ved 
Shastra Sllllllkrit Vidyalaya 
Samiti, Amraoti. 

3) Yajurvedi Brahmin Sangh, 
Amraoti. . 

I) Varnamshram Swarajya 
Sangh, Amraoti. 

5) Th&kur ~hul Bhanu ~Shah, 
M.L.A. 

" 

For 

... 

... 

... 
.. 

... 

... 

... 

13 

The proposed Hindu Code I$ 
revolutionary in character 
and destructive ofthe econo
mic and religious life of the 
Hindu community and outs 
out the root of the baeio 
principles of Hindu religton 

Ditto • 

Ditto • 

Ditto • 

Ditto • 

Ditto, 

I strongly oppose the Bill in 
question.· 

Remarks 

O) Mr, s. C. Soni, Public I feel pleased to express that the'oonsoli-
ProseO\ltor, Chhindwara. dated ·uniform code of Hindu Law is '~ ' 

welcom~ measure. It waalong overdue. 

7) Sub Divisional Officer, 
Seoni. ' 

It is desirable that . suoh , 
a important legislation 
should be leftand to the 
new legislative for OOn• ' 
sideration •. 

8) Mr. G. S. Pandya, Pleader, I respectfully agree with' the Bill except 
Seoni., . the few J?r.ovis\<>118,, 

9) Ba. ,r Association,~ Bhalldara This , attempt to codify • Bil!du Law 
though belated is ·much needed· and· ·a 

· weleome one.: · " 

~) District and Sessions I agree with the main ohanges proposed 
Judge West Berar in the Bill though I will have to offer 

· ' ' · ·: · sori.e criticism regarding detllils and 
draftmg-, 

)I) Bar Bssociation, ,Akola 

~2) Sub-Divisional 
Burhanpur,. 

. Officer, The provisions orthe draft bill are quite 
suitable and· are in accordance :with the 
changing times and custom~! · of the 

Due to the oonstitu tiona! 
changes it should be held ' 
up. ' 

Rind~· 

53) Mr. S. S. Pande, Public I am in full ·accord with the propo,sed 
Prosecutor, Khandwa. Hindu Code; 

5£) Mr. D.~ Tiwari, Pleader, 
Drug. :· 

55) Mr. P. R. Dongaonkar, 
1\LL. A .. 

•... 
I at~~ against the oodifioation 
,of the Hiniu L?.w at,all. 

I am against the proposed 
·Legislation. · 

56) Mr. N. R. Dhanagare, 
Pleader, Basim.. · 

The Bili as it intends to unify aU the 
branches of Hindu Law, and ll\ake one 
uniform law applicable to Hindu~ of 
any form is a great boon to the Hindu 
society, 

-

No. 10.-Bomba.y. 

LBrrER FRoM THE SEORETARY TO THE GoVERNMENT oF BoM-. 
BAY, Roq DEPARTMENT, TO TBE SEORETARY TO TBE Jov. 
l!JINMENT OF JNDIA, LEGISLAT!YE , DEPARTMENT, :iSEW 
DELHr, No. 22Q7ffj-B, DATED :rBE 6TH SEP.T!iJMBEB 1~47. 

A I tun directed to forward lierewith .a letter dated the 27th 
Wgust 1947, from the President, Bombay Presidency 

omen's Council, Bombay. 

Bomb~y Presidency Women's Council,. B~mbay. 
S The opinion of the Counoil relating to Civil Marriage and 
~crame~tal Marriage is in fa~our of keeping both forma 
l:r~arnages among Hindus as provided at presen~ in the 
~du Code. 1 

The Bombay Presidency Social Reform Association 

The S~atemen~ of the Objects and Reasons appended 
to t~e B!ll mentions that the Bill aims at providing uni
foriiUty In all branches of Hindu Law for all Provinces 
and for all sections. The ,Association has all along urged 
th~t the time has arrived when the d.igerent schools of 
Hindu Law that prevail in the· different parts of India 
should ·be abolished and ~hat there should be one law for 
all Hindus irrespective of the place where they reside. 
A:Jl'y one who speaks of Hindu Unitv must realise that 
unity of law would operate as a great force in bringing 
about that unity. The existence of different schools of 
Hindu Law has rendered i£ beyond the competence of 
a layman to_ ~roderstand for himself the exact legal posi
tion on. any particular poin~, of Hindu Law. The ASilocia· 
tion therefore heartily' welco!l'l.es th~ Bill in ,question 'Vhich 
is. a consoli~a~ an~ uniform, Code dealing . with the 
different ~ptos of Hindu Law for all the Provinces and for 
all sectio!lfl. 
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The main features of the Bill are .(1). .the abolition o~ the 
right of inheritance by birth and the p~ciple of sumvo~: 
ship and the substitution of the prinCiples. of Dayabhaga 
for the Mi~akshara in the Mitakshara .l:'rovmces, (2) the 
gi~g of half a share to the daughter, (3) the convE!rsion 
of the Hindu woman's limited estate mro an absolute 
estate, (4) the introduction of monogamy, and .(5) the 
in~oduction of certain provisions for d1vorce. 

The Association, while expressmg 1ts opmion on i.Jr. 
Deshmukh's Hindu Women's ,1:\ights to ;property Bill, had 
suggested that if the prov1sions of the sai~ ilill were con
sidered to be too. dxast.,ic making a rad1ca! departure from 
the existing Hindu Law, 1~ may oe sun ply enacted that 
the interest of a member of a joint family should not accrue 
by birth- under the :Mitakshara Law but that the interest 
of 1}. coparcener in a join~ family should be according !o. 
the principles of Dayabhaga, so that a coparcener could 
dispose of his interest in a joint family by gift or will. '.::he 
right to a share in the ancestral pr~perty acquired by a son, 
grandson and g~at-grandson on birth has worked a great 
hardship on the Hindu communi~ inasmuch as it bad 
rendered it impossible for a Hindu to undertake any ven· 
ture or successfully carry· on any trade or business as IiO 

Bank would be prepared to advance him money on the 
security of the family property in his hands. Further 
during. recent years there have been insistent demand~ for 
~e removal of ~he restrictions on the powers of a Hindu 
female in respect of the disposal of .the property in. her 
hands. One of the main features of the Bill under con
sideration ·is the removal of these restrictions. To ret$ 
the. acquisition of interes~ by birth and the principle of sur
vivorship after the removal of these restrictions would have 
been unfair and inequitable. The Association is therefore 
in favour of the abolition of birth right and the principle 
of survivorship. 

The Association has all along been in· favour of the 
recognition of the claim of a daughter to a share in ber 
father's property along with her. brother. The Associa
tion had recorded its protest against the understanding 
arrived at between the Hon. the Law Member 1xl the Gov
ernment of India and Dr. C. V. Deshmukh in excluding 
the daughter from .the benefits of the Hindu Women's 
Rights to Property Act, 193~. The Association lias bean 
pressing .the chu~s of the daughter before the H~du Law 
Committee and IS therefore glad 1xl note these clauns have 
to certain extent been recognised in the Bill under . con-
sideration. • 

Dealing with what is known in Hindu Law as 'Widow's 
Estate', Rao Bahadur Paul Appaswamy in his book, Legal 
Aspects of Social Reforms, observes: ...J.. 

"Jurisprudence knows about an absolute estate ar.d 
an esta~e for life, but the unnatural combin!ltio'l 
which is given oo a widow, which is for some 
purposes an· absolute estate and for others a merely 
life estate, has been at the root of all the trouble 
and litigation relating oo women's properly". 

In Vinayak Anandrao V. Lakshmibai (1861) 1 B. H. o: 
R. 117, the Bombay High Court has held that the cutting 
down of the quantum of the estate oo a life interest when 
the inheritance descended upon a female found no sup
port in the early cam10ns of inheritance. Writing about 
this very subJects, Sir M. Venkat Subba Rno, a retired 
Judge of the Madras High Court, observes:-

"The rule of limited estate, the greatest single 
obstacle to the emancipation of ·Hindu woman 
has been needlessly engra!ted on Hindu Law. 
This is a gift by the Privy Council: to the forces 
of consel'l!lltism and has caused considerable 
barm oo 'Hindu Society." 

The Association had never been in favour of these res
trictions but has been pressing for their removal.· The As
sociation therefore is gratified to note that in the Bill 
under consideration the limited estate of a Hindu woman 
has been converted into an absolute estate. 

To encourage the ideal of monogamy has been one of 
the objects of the Association. Manu . (Ch. V. 16'7-168). 
prescribed mutual fidelity until death, and it would be 
wrong to say that Hindu religious texts enjoined poly- . 

\gamy .. The law has so far been unjust to ·Hind: woman 

\ 

inasmuch as it exacted s~ct monogam;y from them b t 
left a Hindu male free to take .as many wives as he like~ 
There was also a substantial body of evidence before th' 
Hindu Law Committee which showed that cases of desere 
~ion ~nd remarr!age on ~he part of I!lndu males are in: 
oreasmg. The mtroduct10n of monogamy would on} 
mean the reswration of monogamy as a rule of Hind~ 
Law in conformity with Manu's ideal. It would furthe 
remove the inequity inflicted on Hindu woman as referred 
to above. . 

A law enforcing strict monogamy without the escape of 
divorce would be incomplete. To insist on monogamy and 
feel shy of divorce would lead to extra marital relatr0118 
The. Association therefore had always insisted upon th~ 
view· that while legislating for the enforcement of strict 
monogamy among Hindus, provision must be made for 
divorce. It would be highly unreasonable and inequitable 
to tie d.own one of the parties to a marriage to the sacra. 
mental obligation when the other party has violated the 
same by desertion or otherwise. The. Association is t.here. 
fore entirely in favour of tbe introduction of the provisioD 
for divorce made in the Bill under consideration, 

At this stage the Association would like oo refer to one 
more point. In the tentative draft of the Hindu Code 
that the Hindu Law Committee had published in 1944 
the right of females coming into a family by marriaae t~ 
inherit as widows of Gotra.ja Sapinda which the Bo~b~ 
School had recognised for over one hundred vears had not 
been recognised. While offering its view on ·the said draft 
Hindu Code, the Association had urged that this. omission 
was a retrograde step an~ that the long cherished senti. 
menta of the Hindu Society or rights already acquired 
sh~uld not, in t.he 'zeal for achieving uniformity, be light. 
ly mterferred With. The Association is glad to note that 
the Hindu Law Committee had accepted this suggestion 
of the. Associatio!l and has by sub-clause (2) of clause 5 
recogn1sed the nght of some females coming into the 
family by marriage to. inherit in their husband's family at 
least in the Province of Bombay. 

'J!le Hindu Law Committee in paragraphs 24 and 43 of 
their report, suggested that the Legislature may, if it pre· 
fers that ~ourse, take the Code chapter by chapter and 
proceed w1th each chapter separately. The Association 
however does not share that view and desires that . the 
c.ode should be considered and passed as a whole and not 
prece~eal. In- the course o~ their report, the Hindu Law 
c.ommittee of .194~ have pomted out the disadvantages of 
piecemeal leg1slat!on and the said disadvantages would 
not b~ avoided if: as suggested by the Committee, the 
Code IS p~ss?d piecemeal, that is, chapter by chapter. 
Tlle . Assomation therefore urges that the Code should be 
cons1dered .~nd passed as a whole. 

PART I-PRELIMINARY. 

Olause ~: ~pplication of Oode: This clause seems tc 
have been redrafted with a view oo ·meet the objections 
t~at were urged against the clause. as it stood in the pre· 
v1ous~ draft. In the clause as it stood then there ·was nc 
ment10n about Veershaivas or Lingayats and illustratior 
(d) oo the. s.aid clause made the Code applicable oo a per· 
silon wh~ ]oms the Brahmo or the Arya Samai · The snii 
lustration ~a.s misleading. A person who 18 a Maho 

medan, Chnst1an, Parsi or Jew can join the Brahmo 01 

if''hthana Samaj but he does not thereby cease to be ! 
H~ omedan, Christian, Parsi or Jew and become I 

. l~du. The present clause clears the ambiguity on thil 
porn~. · · 

Sub-clause 3(a) and (b) are new. The clause in · it1 

:esent form J:?akes the meaning of the word 'Hindu 
o:e clear ~nd Is therefore an improvement on the claus• 

as 1t stood m the previous draft. 

Glause 5: The definition of 'Ag~ate' a~ contained b 
~ub-clau.se (a) would exclude females coming into a famil: 
Y marrtage, Upon her marriage a Hindu woman pass 

es out of her father's 'gotra' into ber husband's aotra an( 
~ H~lude .her from being an 'agnate' (gotraja) is"'revoltin: 

mdu 1deas and sentiment. In the previous draft 
there was ~o. reference at all to 'uterine blood'. In vie1 

of the provtsions nontained ·in the Code relatinu to divorc 
" 
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llld remarriage of a divorced wife, it was necessary to de
line the word 'uterine blood' and this has now been done 
in para. 2 of sub-clause (c). 

PART Il-INTEsTATf: SuccEssroN. 
Clause 5: Sub-clause 1: Enumerated heirs: Class ·1: 

1.u the previous draft, the widow of a predeceased son ~d 
~ widow of a predeceased son of a predeceased son were 
not included in this class. The claim of these two widows 
"'US Jor the first time recognised by the E:indu Women's 
Rights to Property Act, 1937, and the injustice done to 
~hew was redressed. Had the husbands of these widows 
died after the Succession had reopened even for a single 
day, these widows in the absence of a male issue JVould 
hare inherited the share to which their husbands! had 
then become entitled. To exclude them was to penalise 
thew for their misfortune. The· Association had placed 
this position before the Hindu Law Committee and had 
urged that they should be included in this class of heirs. 
The Association is glad to find .that its suggestion has been 
accepted by the said Committee and the widow of a pre· 
deceased son and the widow of. a predeceased son of a pre
deceased son have now been included unde~ this class. 
. Class IV . The Association is i:ti favou.i' ·of the additio;n 

of father's brother's daughter and the father's sister's 
daughter as heirs under this class. 

Classes V & VI: Two more heirs are added to each of 
these two classes, and the Association is in favour of the 
change proposed. 

Sub-Clause 2: Under the Hiuau Law as at present ad· 
ministered females coming into a family by marriage ac
quire the 'gotra' of their husbands. 1'he Bombay Scb,ool 
of Hindu Law, relying on this principle, had recognised 
the right of such females to inherit in their capacity as 
widows of a gotraja ~apinda and this right has been en
joyed by them for over a hundred years [See Roopchand 
V . .JPoolchand, . (1824) 2 Ber. 670]. The Association, 
while submitting its views to the Hindu Law Committee 
on the previous draft, had protested against the exclusion 
of this class of widows as being a retrograde step. The 
Association is therefore glad to find that by Sub-clause 2 
the right of some of the females coming into a family by 
marriage. to inherit in that family has ·been recognised by 
assigning to them places in the different classes men
tioned in Sub-clause 1. The Association is however un
able to understand why the application of Sub-clause 2 
should be restricted to the Province of Bombay. Its ex
tension to other Provinces would have been more welcome. · 

Clause 7: Rule 3 deals with the share that the branch 
of a predeceased son is to get on distribution. Under 
Sub-clause (C) of clause 7 of £he previous draft the branch 
was to take the share which would have been taken by. 
him (i.e. the predeceased son) i£ he had been alive at the 
time of the intestate's death. The present rules lay down 
that the. branch of each predeceased son shall te.ke one 
share 'if there is a son or son's son of such predeceased 
son and· hal£ ti: share in other. cases. This means that 
if the only representative in that' branch is the widow of 
such predeceased son the share that she would get .would 
be only.halt Under the Hindu Women's Rights t~ Pro· 
perty Act, 1937', ·the widow of a predeceased son. (if she 
be the only representative of· that branch) would take a 
share equal to that of a son. The proposed distnbution 
is ~ retrograde step and "the Association ~s not iJ;t favour 
of ~t. As has been pointed out before . m pressmg · the 
claun of a widow of a. predeceased son m the pro~erty of 
her father-in•law, such a reduction in the share would be 
penalisin" her for her misfortune. Further such a reduc
tion· would amount to taking away a right vested in her 
under the Hindu Women's Rights to Property Act! 1937. 
The Association is therefore opposed to the reduot1on m 
the share as proposed in this Rule· and would urge that 
~he branch of a predecee.sed son should get one ,share 
Irrespective of the fact whether there is a son or son s son 
of such predeceased son or only a widow of such prede-
cea~ed son as ·representing such branch. · . · 

. Clmt8e 8:. Sub-clause (4) of Claus~ 8 iri the pyevious 
draft which excluded a female coming into a family b,Y: 
marriage from inheriting as an agnate of her husband s 
agnates or a cognate of her husband's CofP!a.tes, has been 

?mitted in the Bill under consideration. The Association 
lS glad to note ~hat the suggestion made by it in this res
pe_ct has met mth the approval of the Hindu Law Com-

. nuttee, , 

Cla~se 10: This clause gives the heirs who would suo
ceed m th? ~bsence of any cognate capuble of inheriting. 
The. ~soctat1on feels that there is no necessity for this 
provtston. In the views that the Association had forward
ed to the Hind~ ~aw .Conmilttee on the previous draft 
~od~, the AssoCiatiOn had stated that in modem ·times it 
IS difficult to ascertain who would come under the terms 
'Acharya', 'Shishya' and 'Sabrahmachnri'. This diffi.
cu~ty has h~wever been met by the Explanation added to 
t~1s clause m the Bill under consideration. The Associa
tion however still feels that this clause should be deleted. 

Clause 12: The Association had in its reply to question 
No. 1~ from Questionnaire I issued by the Hindu Law 
Comm1ttee (1941) suggested that the male heirs should be 
given the option to pay to the female heirs the money 
yalue. for· the share that they would be tin titled to get on 
mher1tance. The present clause is a great improvement 
on the clause as it stood in the previous draft Code 
!irstly in addition to immoveable -property its applicatio~ 
1s extended to business carried on . by the intestate. 
Secondly it divides the heirs into two classes· namely (1) 
so~s, so~'s sons, or son's son's son and (2) other relntlves. 
Thu:dly 1t places the latter clnss of heirs in the same place 
as transferees of a share in a dwelling house. Thus a!~ 
fea;s of any disruption in the business or fragmentntion 
of I.mmo~e~ble property which were the grounds urged 
agamst g1vmg a share to the daughter or widowed 
daughter-in-law would now be set at rest. 

Clause 14: The distinction that was made in the pre· 
vious draft Code bet~~e.n (1) .Property inherited by a 
woman from her huslianij llolld (~) other property has been 
removed and all. Stridhan property whatever its source 
would devolve in the same manner. This change would 
now prevent the confusion that would have otherwise 
arisen i1 the woman had mixed together the two kinds of 
Stridhan property mentioned above. Sub-clause (4) has 
been newly added. lt does away Ill express terms the 
distinction between daughters, son's daughters and 
daughter's daughter on the basis of their being unmarried, 
married or a widow, as also on the basis of their being 
rich or poor and with or without issue or ·possibility of 
issue. The Assoc1ation is entirely in favour of ~he clause · 
as now amended •. 

Clause 21: This clause disqualifies the descendants of a 
converted from inheriting the property of any of their un· 
converted relatives. There is however no such disqualifi· 
cation in the case of the convert himself. This is because 
of the provisions of the Caste Disabilities Removal Act, 
1850. It has however to be remembered that if such a 
convert were to die intestate succession to his estate 
would be governed by the law applicable to the religion to 
which he had been converted [See Mitar Sen V. Magbal 
Husen, (193Q) L. R. 57 I. A. 313]. In Chidambara.m V. 
Ma Nyein Ma.. (1923) I. L. R. 6, Rangoon 243, where a 
married Hindu became a convert to Mahomedanism and 
married a. Mahomeda.n wife, it was held that the persons 
who were entitled to his estate on his death were his 
Mahomedan wife and children and not his Hindu wife. 
Under these circumstances the Association is of the opi-. 
nion that even a convert should be disqualified from in
heriting to his unconverted relative as there is neither jus
tice or equity in favour of allowing him to retain such right 
of inheritance accming even after his conversion. 

In the opinion of the Association the provisions of the 
Caste Disabilities Removal Act, ~.1850, be similarly 
amended so as to make it clear that no Hindu who has 
become a convert to any other religion would be entitled 
to ·any property after his conversion to which he would 
have been entitled but for his conversion. 

The Association is opposed to the views of the Hindu 
Law Committee expressed in paragraphs 121 to 124 of 
their report. 

It may be mention~d .that tbe feeling among the Hindu 
community is very keen on this point and amendment on 
the lines suggested above alone would satisfy the com
munity. 

• 
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PART m A-Division II. . 
, 3. The word 'maintenance' was, as defined. m 

Clause · . 1 d , provision for food, clothing 
the pre~ious ~aft, ~ me u e resent definition also in· 
and reSidence,- While th7 P . d medical attendance and 
eludes provision for edu~a:~~n~~on is surely an improve· 
treatment. The dpefires~t~ d the Association is in favour 
ment on the old m Ion an 
of it. · 'mprove-as it stands now IS an I 

. · Clause 4: The claus\ t od in tlre previous draft Code. 
ment on the clause as I. s o the revious clause oil 
The Association had obJected to p ble to make provi-
the ground ~hat it wo~~d ~= ::s:e~~o~adependant who has 
sions for mamtenance ~ ~ obtained was considered 
obtained a share. but t e a:t!~ance. It was difficult to 
inadequated fo~ h~h or ot~~r ~~irs who succeeded to the pro
understan w y e should be made to pay for th~ 
pe~ of the d;c~:~da. dependant. The present clause r~
xnamtenanc.e o s sh to be considered only m 
quires the madequacy of are . The other objection 
the case of testame~t~ry shuccebss!~n. to some extent re· 

· d b the AssoCiation as ee 't 
:~:ed Ina the Association would accept the clause as 1 

now stands. · · 'ncluded 'a 

m:~:~e d~~g~t~:,n~;~rd:dp=ii!sti:r ~:~!~~~~ s~o: 
unable to obtain mh~ntent:~~e, rThe Association is entirely 
~rf=~~~fo:nJ;is0~c~~s~~n e~pecially whe? case~ of deser· 
tion and remarriage by the husband are !ncreasmg. . 

In Sub-clause (2) for the words 'so long a~ s~e rtehme aplrnes 
marry' occumng m • 

chaste and does notrdm~rrylor reh becomes the concubine 
· draft the wo s un ess s e . 

Association is glad to note tha~ this suggestion has appeal. 
ed to the Hindu Law Commtttee. Instead, however, of 
adding an explanation as suggested, the present Bill add!; 
a new Sub-clause, namely (3}, which lays down that the 
bridegroom must have completed the age of eighteen 
years and the bride the age of fourteen years. 

Condition (1) contemplates the validity of a widow re· 
marriage in the sacramental form .a~ it lays d?wn that 
neither party must have a spouse hvmg at the ttme of the 
marriage. The Association therefore urges that the dis
abilities imposed by the Hindu Widow's Remarriage Act, 
1856, should be removed and the Act repealed. This is 
more necessary in view of the fact that by clause 13 of 
Part II of the Code a woman has been given full and 
absolute powers of disposal over the property acquired by 
her through any source whatsoever. If the Hindu 
Widow's Remarriage Act, 1856, is not repealed but is 
allowed to remain on the Statute Book many complicated 
qu~:~Stions are likely to arise, 

The Association is therefore of the opinion that the 
Hindu Widow's Remarriage Act, 1856, should be suitably 
amended so that the provisions of section 2 thereof 
would not s.fl'ect the property that a widow had already 
inherited and which she would, under the provisions con
tained in this Code, inherit as,an,absolute estate. She ···1y 
after remarriage be disqualified .from inheriting in ;.~e 
family of her first husband in any ,capa.ci~ whatsoever .. 

In the former draft it was not laid down in express 
terms that the parties to a marriage mus~ not .belong. to 
the same gotra or pravara. The absence of any such pro
vision implied that a sagotra or sapravara marriage would 
have been valid under the clause as it then stood. The 
Association is however glad to find that in the present 

~o:other man or leads the ~fe of a ~hstitutd o~aa!r~~ 
or remarries' have been substttuted.. .e '!'or sour of the 
clarify the meanb:\g{llj~,ji~e· ·~tt~~b~i~iliowever 
clause as now amenden. · · f th fact 

Bill by the addition of an Explanation, the validity of a 
Sagotra or Sapravara marriage solemnised even before 
commencement of the Code has been placed beyond 
doubt. 

prefer the deletion of this sub:clause m Vl~:do for ~herit-, 
that concubinaae is not recogD!sed as a gro f 'viii d 
ance or maint;nance under any other system ~h Clb s\ 
law ~3'uch recognition would also encourage e tb 
of the spirit of monogamous marriage contemplate y 
the Code. 

Divi8ion III. 
Clau8e 10: This clause 'is a new a~ditio~ a~d deals with; 

the uestion of presumption of sumvorshlP, m regard . to 
cla~ to property. Under this clause, unt,l}.the. ~ontrary 
is roved the presumption would be that the younger sur· 
vi:ed th~ elder. The presumption would arise .only .when 
two persons have died in circumstances r~ndenng tt Un· 
certain to ascertain who wa~ the first to dte. The .Assp· 
.ciation entirely supports this clause. 

PART IV-Marriages and pivorce. 

CHA.PTER I.• 
C!ause 1: Interpretation (a) (i): . T~e former draft laid 

d 'that the "Sapinda relationship would extend , as , 
.,;_wn the fifth generation (inclusive) in the line of ascent 
thro~~h the father. The Association had then. sta~ed that 
there was no reason for the continuation of this difference 
and that the same degrees of ascent, namely' five should 

Claus6 (6): Optional Registration of S.acrl\mental Mar
riage: It was absolutely necessary to make some provi
sion for the purpose of facilitating proof of Sacramental 
marriage. The absence of any such provision has caused 
great hardships in cases where it becomes necessary to 
prove sacramental marriage after some lap~e of time. The 
Association would prefer to make such registration com
pulsory, at least. in JllUnicipal areas where Registration is 
compulsory in the case of births and deaths. 

·Civil Ma'M'iage 
There is a section of the Hindu Community whicll is . 

opposed to ..the inclusion of provisions relating to civil 
marriages in the Hindu Code. The Association does not 
share that view and is in favour of the incLusion of these 
provisions in the. Code. It has to be remembered tha~ 
the. code is not intended only for the . orthodox but is 
also intended for those who· have devia.ted from the 
standards of orthodoxy. If the provisions relating to 
Civil Marriages were incorporated in the Hindu Code, i~ 
would l'etain such persons within the Hindu fold. 

Clause It-The Association is glad to find that · the 
sugge"Stion made by it on the previous oooasion iio the, 
effect that the notice of a.n iniiended civil marriage mus~ 
be given by both the· parties, has met with th!! approva.'! 
of the Hindu Law Committee . b 1 'd down both through the father and the .mother. 

.; d~r the present bUl the "Sapinda. relationship" ex-. 
:nds to third degree (inclusive) through the mo~her and 
fifth degree (inclusive) through the father. ~his seems. 
to have been based on the dictum of Paithanasulli!i\i'lf'm!: 
~ ~il: The Association would have preferred to have 
the same d~grees of ascent in both the case~ but would 
not however object to the change made' m tlie p~esen~ ' 
Bill. (b) By the addition of the w?rds or of two ststers 
the children of sisters are brought ':ll ~der the degrees 
proln'bited relationship. The AssoctatJO~. ap}lroves of this 

The Association while on the question of notice of an 
intended Civil marriage, would like to make one sugges~ 
tion in the form of the notice of marriage as given in the 
third schedule. By an additional column in the form 
the' parties should be required 'to state their birth dates .. 

Clause 10.-The. Association had on the former occasion 
urged that provision should be made in this clause re· 
qu\ring the· Registrar to give 'a public notice of the mar· 
riage. The ' AssoCiation therefore 'welcomes the addition 
of sub-clause (2) which lays' down that the Registrar 
shall also publish everj such notice in such manner as change. 

()l.a.use (3): Requisites of a Sacramental Marriage : 
While e'X'ptessing its views on the previous draft Code, the . 
'Association had suggested the additi?n of an explanation 
to'this clause stating that the proVIsions of the Child
}.1arriage Restraint Act, 1929, shall continue to he appli
cable to sacramental Marriage under this clause. The 

he may ·consider suitable. The Association however 
feels that it would have been better if this clause had 
required the RegiS!ir&r to' give a. public notice as he .is . 
required .iio do under. clause 18 in ,cases. ,of .application for 
registration of a sacramental marriage ·as· a Civil Mar· 
riage. 
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Clause 18.-llegistra.tJiap. ·of Sacrame~al marriage 81 
Civil :c\Iarriage: This clause has undergone considerable 

1anues. T~e former draft ~ad laid down that a Sacra
:eutnl marnage, ·when .regtstere.d as a CivU marriage, 
18LJ be deemed tc have been a C~~ Marriage for all pur. 
lses, as frotn. the date of the ongmal ceremonies. This 
suit ~as far t;om the _real state of affairs. The pre
mt clause has mstead la1d do~ that ~he marriage shall 
! deemed to have been a ctvil mamage · valid for all 
~rposes, 'as from the date of ·the application.' If any 
1iklren were born of thll marriage between the date of 
1e Sacrament~!. ~arria~e and' the appLi11ation for regia.· 
11tion as a :CIVIl Mamage, they wou,ld be 'deemed to 
1 Jegitim~te childreq of their parents·. · So the :reason 
~r making the Civil Marriage· ·effeetive from the date· 
i the Sacramental marriage has been· 'sufficiently pro· 
idcd for. Thus· the changes made clarify the position· 
~d are therefor~ welcome; . · · . · · . · · 

There is a S~ction among the ;Hindu Community who 
edred that. there should . be a proyision in the Code 
·hich would permit of a I;Iindu marrying a non-Hindu 
·bile continuing tc remair).. a . Hindu himself. or herself. 
'be demand of this section has been conceded to some 
:ctellt by the explanation added to this clause. · 

under consideration which seems to have been based on 
the observations made by the late Pandit Golap Chandra 
Sarkar Sastri. and the Ass~i~tion hopes tha~ it mightl 
check the evil. The Assoc1at1on however feels that if 
the evil .is .to be era~icated, it should be done directly 
arui not m~1r~ctly. as .IS sought to be done by this clause. 

CHAPT~R ~rr...:..:.NuLLI~Y, INvALIDATioN ·ANn D1ssoLu· 
; ' ' . . . TIO{~F MWIAGES. . •' ' . . 

Clause 29.-The Association is glad tc.· note that the 
application of thi~_claus~ has . J;l.Ow ·been: extended to 
maq'iages· ·celebrated before the. c.ommencement . of the 
~ode. as 'Yas suggested by the Association while expres· 
S.Wg 1_ts. v1e.ws on the ,tentative draft Hindu Code. The 
~soCiation also nope~ with satisfaction that its suggea
tio.n as to prescribing special .period of limitation for 
su1ts for declaration that a marriage is a nullity has also 
been accept;ed by the Hindu Law Committee. 

In the clause as ib stands marriages are divided into 
two classes,. namely (1) those which are null and void, 
and (2) those which are inva1id, The first class of mar· 
riage are covered by sub-clause (1) in which case the 
petition may be filed at any time. The second class is 
covered by. . sub-clause .(2) and in the case. of those mar· 

The Association. however feels, that ·now that provi- · riages the . p~tition htis, to. b~ filed .. wi~in three years. 
ions relating to Civil Marriage have been incorporated · The Association supports th1s classification. 
~ the Code, , the applic~tion of this clause should be Su~-clause {3) deals with marriages when the. consent 
estricted to marriages solemnis.ed before the commence· of the party or thati of the guardian in marriage was ob· 
nent of the Code and that the words 'or after' occurring tained by force. or fraud. The petition in this case would 
,efore the words 'commeneement of this Code' be drop· lie onl(V tc· the High Court and has to be filed not more 
1
ed. · · · thnn a year after the . force has ceased OE the fraud had 

Clat1se 23.-Gunrdiariship in Marriage: The corres- · 
tonding clause·-in the former draft ·Code was silent on 
he question of the age of the guardian . in marriage. This 
lefect has now been remedied by the addition .of sub~ 
:lause (2) which· requires such- guardian to be a person 
vho has ·completed his or her twentyfirst year. The 
\ssociation is in enti~e a.greell!ent with the. change made. 

CHAPTER ll.-'CONSEQUENCES OF MARRIAGE ETO. 

Clause 26.-Maiutenance of wife :. , . X~ . claUse has 
lndergone considerable changes at rthe. h~nds of. t~e 
liindu Law Committee since the application of ~e ten· 
1ative. draft in 1944. · · · 

The most important change is the one· which mtikes 
~he father· in· law. Hable for the: maintenance of the 
iaughter·in-law; after the death of her' husband:: Accord· 
ing to the caselaw· a father-in~law is not underr any legal 
obligation to maintain a widowed daughter-in-lraw; out of 
his separate property. '· It is only a moral obligation 
Principal Gha.rpure; in ·his. book· on Hindu Law .~as ob· 
served that. this, position in law is against the spmt of .a. 
Hindu famil:v and offends also against the principles . of 
iustice and equity .. The Association entirely a~ees With 
thnt view and is therefore glad to note that this clause 
as amended makes the fa.ther·illl·law lega!Jy liable for 
the maintenance of the daughter-in-law after the death 
of her husband. This liability is there whether the pro
perty in his possession is joint or separate. The Asso·. 
ciation wholeheartedly supports the clause as it stands 
now. · 

The proviso to sub-elause (2) gives the grounds on 
which a Hindu married woman. can stay separate from 
her husband without forefeiting her right tc maintenance. 
~ome changes have been. made in those grounds on t?e 
lines. indica ted bv the Association in the views submtt· 
ted by it on the tentative draft Hindu Code. The Asso
ciation is in favour of the clause as it now stands. 

Sup-clause (3) which is a new addition defines the ex· 
te~t of the liability of the father-in-law to .maintain his 
IVidowed daughter-in-law and the Association sees no 
objection to it. · 

Olause 28.--.The evil custom ·of taking .a clowry still 
pel'llists in the · Hindu Community and attempts are . be
~g ~ade to put a step tc it by introducinl! in .the J7o~ 
'V!ne1al Legislature Bills to eradicate this evil by 1mposmg 
'Punishment on persons taking a dowry. The 9la1.1Se 

been discovered. The Association is in agreement with 
the speciru pe1iod of limitation prescribed but is unable 
to understand why in this case alone the petition should 
lie to the High Court and not &!so ·to the District Court 
as in the other cases contemplated by sub-clause (1) & 
(2). A petition to the High Court ·would be more expen· 
s.ive and distance might also cause hardship to the appli· 
cant. The Association would therefore suggest that in 
this case also the petition should lie either to the Districti 
Court or tc the High Court.' 

' ' ' . Clause .30.-Dissolution of marriage: · The Association 
notes w.ith satisfaction that the suggestion made by it for 
the extension. of this clause to marriages celebrated before 
the commencement of the Code .has been accepted by the 
Hindu Law Committee.· It is .also glad to note that in 
cases of grounds (a), (d) and (f) the period has been 
reduced :fro!ll 7 _years tc five years . as suggested by the 
Association. The: Association also approves !of the addi· 
tion, of. a new ground, narp.ely, cruelty suCh as would ren· 
der it unsa.:fe; for . the petitioner to . live with the other 
party. ' 

The Association would urge that two more grounds on 
which divorce can be had ought to be added. They are 
(1) adultery by husband or ·Wife and (2) that the husband 
h~d married again before the commencement of the 
Code and such wife is living a~ the time of the institu
tion of the suit. This second ground has already been 
accepted as a valid ground for divorce in the Bombay 
Hindu Divorce Act, 1947 and the Association feels that 
there should be no difficulty in the s~e being made a 
ground for divorce under the Code. As to adultery, it 
has to be remembered that in England, where adultery is 
not a crime, aduLtery has been recognis~d as a ground 
for divorce ·if committed since the celebration of the 
marriage rsee Section 2 of the Matrimonial Causes Act, 
1937, (1ll!dw. 8 & 1 Geo. 6, c. 57)]. Even under Section 
10 of the Indian Divorce Act. 1869, Adultery has been 
recognised as a ground for divorce. This ground was 
plnced before -the Hindu Law Committee for its consider
ation, but'the Committee has j(iven no reason whatsoever 
for its reiectiori. The Association is of opinion t!iat the 
inclusion of both these grounds is necessary and desirable. 

Clause 32.-This clause is new. It authorises the 
Pro'rincinl Governments to make rules for associating 
assessors with the District Court or the High Court as 
the case may be. Under the Parsi MArriage and Divorce 
Act 1936 also members of the Community are associated 
with the Judge in this trial of cases under the said Act. 
The Asjociation entirely approves thia clause. 



PART Y.-lhsorun AND GUA,IIDIANSHIP, 

· The Al!sociation considers it nccessuy that !here should 
be soine provision dealing with t~e question of a c~ange 
of religion by the natural guunhan. If the c_ontmua
tion of the guardianship is detrimental ~ ~h~ .mterests 
of the minor by reason of the change of rehgton by the 
natural guardian, it should be. op~~ to the Co~rt. to con· 
sider the question of the desu:abthty .of appo1ntJ~g any 
other person as guardian notwtthstal1dmg the exiStence 
of the natunrl guardian. · 

bas always been in fa your of intercast~ .. marriages both 
Anufomu and Pratiloma . and is therefore anxious · to see 
tpat ~be caste ,does ~ot interfe1:e: with individuul choice 
of a person whether. 1n respect of marriage or adoption. 
It has further to be rememb~red that the. clause is on) 
a pennissive one and does not compeL' a person to adop{ 
outside his caste. There should therefore, be no. objection 
to this clause. The Association is therefore in £avour of 
the change No,· 4. · .. 

Clause 4.-The proviso to this clause has been newly 
added saving the inherent jurisdiction of the High Court 
to appoint a guardian in resp~ct of .undivided in~rests of 
minor. There do arise cases tn wh1ch such a:ppomtment 
is necessary (See Shamrao G. Bani l'6. S~a~hik~nt ·R. 
Rane, 49 Bom. L.R. 498) and ·some proVISIOn m that 
respect was necessary. · 

PART \'I-ADOPTION 

sW:ce the publi~atioli of the tentative draft, -the Hindu 
Law Coiillllittee has made some sa.lutory changes in the 
provisions contained in this· Chapter. They are as .follows~: 

Clau~e 8.,...,..Under ·sub-clause (d) a widow having a 
right to adopt may renounce it in favour of the next 
senior -widow by a· r~gistered _document. The words 
Ul)derlined ·have ·been,. newly added.• InasmuciL as the 
authority j;o .adopt given by the. husband otherwise than 
by a wUl is, under clause 8,. required to.,be . under an 
in~rument· -registered: under the . Ludin11 negistration Act 
ib is b.ut .reMonu,b,lll t}lat , the. renouncing of the righi 
should also be under a registe~e~ .instr.ument. The Asso
cillotion ~ad pressed, for .such a change while expressing its 
OJ?in1on o~ tqe t~ntative · draft llnd is glad to pote .that' 
th~ · s.uggestion hns 'been approved by the·· Committee .. , 

Clau8e .11.-SiJll~clatis¢ 1 . sta.tils that'· a widow's right 
to adopt tenpinates (a) wheq she remarriages, or (b) when 
anv Hindrl soli}:)£' ~·~r hus,band dies leaving him sur11ving 
a Hindu widow or 's011!s ~widow. The word Hindu· h~s (1) The age of the .adopter and the person giving 

a boy in adoption has. been raised from 15 
to 1~ Y,ears both in the case of males and 
females. 

(2) A son should n~t be adopted by 8. , husband 
' · whose wife is alive, without her consent Ol' 

. been newly .added. The existence of n son. or a grandson 
who, }1as be~ome a convert tp another 1-eli~on would not 
thus come m the way of her, making an ~doption. The 
Associntion is in favour of this, cha.nge inasmuch 'as it is 
in accord11nce with the cherlshea Hind ti· sentiments in 
regard to adoption. . . '/' ' . ' . ! .•. · wher11 he has more than .one wife, of one of 

such wives. 
(3) As regards the giving ,of the boy ill adoption 

· also, the father has. been prohibited from 
· giviiJ.It a son in adoption without the con, 
,s.ent of the mother when alive and capable 
of giving her .consent. 

(4) Restriction that the boy to be adopted must be 
of the same caste as the · person adopting 
has been abolished. 

As regards change No. 1, the Associ!ltion itself hud sug
gested that the ase of the adopter and the person giving 
in adoption $hould be fixed at 18 · years and is glad to 
note that the suggestion has been accepted by the Com· 
mittile. Under the Indian Majority Ac~, 1675, a person 
below the age of 18 years is a minor and as such in law 
he is incapable of entering into any contract which would 
be binding upon him. As adoption in effect is ~a poten
tial transfer of interest in the property of the person 
adopting and it is therefore necessary that he should· be 
a. maior or ·at the time of adoption. The same reason
ing would apply in the case of a person giving a boy in 
adoption. 

As reguds change No. 2, the boy when adopted is to 
be reared and brought up by the wife of the person ;\dopt
ing. ·From the date of adoptiq_n it is she who is to 
bestow motherly love and affection on the adopted boy 
and it was unjust and unreasonable to ignore her in mak" 
ing an adoption as would have been t·he case if the 
adoption was to be made without any reference to her 
and notwithstanding her dissent as was contemplated by 
the corresponding clause in the tentative draft. In the 
ease of giving a boy in adoption also the consent of the 
mother is absolutelv necessary. '!'he adoption would 
destroy the affectionate tie that binds t.he child and the 
mother. It is she who has brought him up and it would 
be more uniust in this case to ignore her altogether. The 
Association therefore strongly supports changes (2) and 
(3). 

· Clause 14.-Tiii~ clause introduces· a much desired · 
change in the law of adoption. Und~).' the pl'esent law, 
'because of the interpretation placed on the text- of Sannak 
by the ::British Indian Courts,· daughter's .son, sister's son 
and mother's siste11's• ·.son-though nearer from the point 
of views of ·natural' ;love and affection-eould not be 
adopted. This restriction was ·unreasonable: and has been 
rightly removed:' 

·'clause" 19.~This · dai.tse 'is· most iriiportant: · As a result 
of the recent Privy Council decisions adoptions are being 
made long after the. death of the person to whom a son 
is adopted. Such adoptions have given rise. to a good 
den! of litigation'·an,d c,ontroversy ab~ut vesting and divest
ing ·of ~e- estate;''•']J was. -therefore necessary to put an 
end to the controvells:v and doubts by having a Legislation 
laying down the period within which an adoption should 
be .made Jf. the .adoJlted son .were to divest the estate 
which had already vested in somebody else than the 
widow,.adoptinl(. It .. wns necessary to allow the widow 
sufficient. time to reconcile herself to the position in which 
she was pl!!~d oQ ,the· death . of her husband and the 
Association is of the opinion that. the period of three 
years is quite adequate for that purpose, · 

The Association however feels ·that· ·a provision stating 
that· in ·cases where •the · adoption had not been made as 
a result. of the fraud practised by persons who stood to 
gain if there wns no· ndoption, tlie period of three years 
should eommence from the· date on which the fraud was 
discovered. 
. . · ScHEDULES, 

- Second Schedule.-'l.'he Arya Marriage Validation A~t, 
~!127. was. enacted to remove doubts about the validity of 
mter-marrta;tes between • parties belonging to different 
castes or sub-castes. . Under ·clause 3 of chapter 1 of 
Part IV of the Code such marriages would now be valid. 
It. is therefore no lon~er. necessary to continue the afore· 
smd Act on the Statute !Book. · The · said Act should. 
therefore be wholely ·repealed by iricludin!l' it in this 
Schedule. · · · 

Under ·cJames 4 and 7 of Part IV of the Code the 
parties to a marriage- whether Sacramental or Civil need 
not belong to the same caste. The prohibition which 
exist11 at present in that respect qas been removed. If 
under these circumstances the restriction . based on ·the 
ground ·of caste were allowed to remain in the case of 
adoption, strange results would have followed. Suppos
ing a Brahmin male were to marry a Kshatrya lema.le 
and the husband wanted to· ndopt, it would have been 
impossible for him to validly adopfl a boy from the caste 
to which his .. wife ori)tinally . belonged. The Association 

The Anand Marriage Act, '1909, was ena~ted to set at 
rest doubts "t4ail might be raised as . to the validity of 
~I!~ i:Qaglages ,rit~d . prevalent among . the . Sikhs . called 
Anand· Under Section .4 of Part IV of the Code a. 
s~cramental mai.Tiage may be sollmmised in accordance 
With the customary rites and ceremonies of either partY 
thereto. · .These rite& and ~eremonies would include the 
rites of the ·~nand' form. of marriage; . There is there~ 
fore no necess1fiy. to retam ·the Anand .. Marriage Act, 
1909, on· the Sta~ute Book: Moreover during recent years 
the Anand ,fonn. ofr,marriagt~- has been resorted to.· by \ .. 



persons (or e~~c;ti~~. a s:~ond marr,iage during the life. 
time ~~ the firs~ ~~;f~. t3mce the Uode seeks to enforce 
strict monogomy. ~t 1s uec~ssary to remove all loopholes 
which would fne~htute n. bigamous marriage, The .Asso· 
~intion thel'efore feels that .the Annnd M:arriuge Act 
1909, should be repealed by mcluding it in this Schedule: 

~o1 _1J.~Andam~n jPld N•cpbs.~ Js1!11lda 
LmEa FROM TJIE Cl!lEF Calnns'SieNER, :o\NDAMAN · & 
N1ro:sAR IsLANDs, To THE SEcnETARY To· THE GovERNMENT 
oFINnrAi MINISTRY or LAw, N'Ew P~Llh.a- ~o."i-202-47; 

• · DATED 4'Tif OCTOBER 1947. . -
I have the honour to state that I invited the opinion 

.of such public bodies and selecte4 oflice~s a~ . c9nsidered 
necessary. 1he consensus of opinion with which I agree 
is that the cOtJtempl~ted !egislntiQn is a piece of.progrell\' 

·J;ive work in Hindu Law !lnd wi)lnq~ only do away wit'lt 
the many schools of Hindu La.w prevalent _nt present but 
also bring about. uniformity, in the Administration of 
the Hindu Law. 

.:,.; ,i. 

;-,.--. 

No. 12:-Bihar 

·L~ER! !1-1\0M_ THE SECRE_T~~y ~0 THE GOYERN!d.ENT . OJ!' 
BiHAR, Jup!CIAL DEPARTMENT, TO THE 8EC!UilTARY TO THE 
GOVERNMENT OF INDIA IN THE LEGISLATIVE DEPARTMENT, 
No. 7805/A-22/1947-J., DATED THE 3RD SEPTEMBER, 
1947. 
As desired by you the Provincial Gover11ment request· 

ed the Ron 'hie. Judges df tlie High Com~t, ,the District 
.Judges, _tBilr , • Associ,a'~ions at distri~~ headq~a.riers, ~ar· 
.and Advoc.ilte. Assoo!Qticns of t)le High 9!>11rt, .all reC'og, 
nised non-official Rindu Asso.ciations and' !)lembeH , of 
the Legislatui-e to favour Government willl .their'.vie~s 

·OD the provisions of the Bill. The !Bilt was' published. in 
English jn the !Bihar Gazette of the 14th May, 1947. 

Npne of the H<?n;ble Judges of the High Court except 
Hon'ble Mr. Justice B. P. Sinha had any opinion to 
-o~er. Mr. Justice Sinha agrees generally with the prin-
-illples underlying . the !Bi1l. Copies of the opinions re• 
~eived from District Judges, !Bar Associations and others 
:are enclosed. · 

The Provincial Govemm1mt · hav'e: no comments . to 
111nke: 

"The U_egisttar: of.the. High Court of Judicat~re at Pat~, 
.I am diredted tO s~y that the. H~n;ble Mr. Ju~tice B.P. 

!1~a agrees generally with the principles underlying the 
,olll. The other Hon'ble Judges haye no opinion to offer. 

The Honorary ·Secretary, Advocates, Association, High 
Cqqrt, Patna. 

1'h~ Association considered .the bill to amend and codify 
·Certam branches of the Hindu Law and after a careful 
-c?nsideration it was unanimously of the opinion that in 
~~w of. the impending constitutional changes in which 
. IS subJect ma.y not be included in the unions the con.· 

Slderation of the bill should await the framing of the new 
~onstitution. · : 

District Judge, Santa! Perganas, Dumka. 
th Ahnost ~ll the am~ndmen.ts suggested in the bilL :with 
h e ~ception of 2, v1z., (1) by which the daughter 1s to 
e g1veu share in the family property and {2) by whiqh 
p~lygamy is saught to be ·abolished, ar~ of"revol~tionl!ry 
? lll'a.cter and tr.v to do away with laws which haye been 
~ e:t~Stence for c~nturies in this country and which ·have 
eeu ac~epted · as good laws by almost' the en~ir_e Hindu 
:tnm~n1ty; The proposed changes if given effect to ~ilL 
-ey~terlally alter the character of the Hindu Jaw for wh1ch 
t' ry devout Hindu has great respect and regard. The 
bund honoured conception of the Hin4u Law is saught to 
~e one away witli liy the proposed· driistic amendments. 
~~e~~me~~s ~ wit,h. reg1_1rd to . ):narriage, and_ ·divorce nre 
l d ?1~ntly ;revolti~g to. th,e Hi~u, society. rln one word 
tha~ not .find any JUStification .for ~upporl!ing the. proposea 

ges 1n Hindu Law except the two pojnt,ed nut above • 
• 

Secrettu·y, 1!3ur Association, Dumka. 
" ·-This . ns.sociuti~n ·is not in favour of nuy nmendmen~ in 
~he ex1stmg Hmdu Low, in thut such laws hove been 
In force fo~ ~uny centuries and: are rooted deep- down hi 
hoary unt1qmty and ·the. reasons for their. being · still 
accepted as .authoritative and reasounble ure that they 
were ·aU. fortified by CQ~lent_ reasons _propounded bv seers 
~£ old, well 1\Ql\Vel'Silllt with the 1ilmpernment nnd trndt. 
t1hn of Hindu India past and ' prese1it. The proposed 
c, ~nges are top drastic and too meogrelv rensoued- to 
~t~nd tlihe te§t of o spiritual and legal• serutinv, Further 
Jl!Ore } .~ l!~~sent tim!), nceordiRg to the ophiion of this 
fo\ss:Ja~tqn lli not. nt :niL favourable for effecting anv aueh 
_un nmentnl changes .of the existi!lg ,Hindu Lnw. • 

·District Judge, Purnea. 
I. hiw~ the ho~our to say that while I am in favour of 

codificatiOn of Hmdu Law, I think that we should wait 
ffr .~1e or two years more till the coustitution picture 
c ar1 es. 'l'he. uncodified system hns been in force for 
s~veral centunes and . a few years more would . mnke no 
dd'fer~~ce. ~lre~dy there nre local variations and if now 

. th.ere IS codificatiOn by the present Legislature we would 
s~!ll be unabl~ to know which States and which provinces 
"111 be ncceptm~ the. Code, and which will be· rejecting it. 
So the. Codi~cat1o~ mstead of simplifying, might in fact 
add t? the confus10n. If the matter is taken up after 
somet1me we would nt least know over what areas the new 
Code would be operative. 

Secondly, it is difficult to understand why there should 
be so much of haste as given in paragraph 2 of the letter 
of the ~egislative Department of the Goven1ment of India. 
There IS a good den! to be said for quick reform but there 
s~ou!d ~e muo~. more publicity and the procedure of n 
.circulation mot1ve need not be dispensed with. · .' 

T~e new poin.ts ·raised · b~ the Code a~e highly con~ro
Yersl!ll. Th~re IS a good deal to be ~uid. for a hal£ share 
of a daughter in ·· heritable property .but it is. so much 
against the ancient principles of the Hindu· Law that it 
c~n be introduced. ?nly after good deal of.· publicity ia 
given, and the opm1on of the more conservative section 
is ob~ained. . Ag~in ~he same remarks would apply to the 
questiOn of mvabdntmg u polygamous marriage. Actually 
~uring .the last one or two centuries polygamy has become 
mcreasmgly rnre among Hindus; a good proportion of the 
cases which would be affected by this rule, may be those 
where a divorce would have been allowed in other coun
tries. The matter has to be considered carefully !?.: 
organisation of enlightened women and till their opinion is 
ascertained by hasty legislation would affect the women's 
interest. 

The· .abolition of the woman.'s estate sh~uld also be 
conJidered in the light of general education of women. 
Even if this abolition which is only a theoritical benefit 
is put off by ten years it would not matter.· 

The principle~ of survivorship and right b.v birth in 
property are so essential in most schools of Hindu Law 
that it is doubtful if we can nlt~r it by a ~at. for 
historiea.l rea~ons another set of J>rinciples has come into 
force in one Province but that id not happen by a 
single enactment but during several centuries when an 
independent school of thought developed. I should .also 
think that the survivorship and rlght h bjrth are by no 
means an {lViL ' · 

The best' i~ to give wide publicity to the proposed Code 
and take it up aft1r the constitution . picture becomes 
clear. 

District Judge, Monghyr. 
In my opinion it is very dangerous to revolutionise the 

Hindu Law and the Hindu Society. We need not forget 
that the Hindu. Law was framed by the ancient Rishis 
·of this :country and we cannot form an idea of the inten· 
tions of the ancient law givers unless we study those laws 
very carefully. If we could appreciate that when they 
framed these laws they consi~ered. ~hem to be. the bas~ in 
the world and intended 'theni'·t.o be good laws for all time 
tO come and if we could further realise on going through 
all theit writings tbat they. were people p~ssessing a _very 
superio~ calibre, then we wohld not so easily come to the 



conclusion that the Jaws framed by them have now out
Jived their utilipy. I~ is very easy, ~ say ~ai these .laws 
have out-lived their utili~ but w~ can not pass a lu~g'
meni like that withouj evllll carmg io study the onginal 
iexts and without .knowing the intllllj;ions with whi~h 
such laws were framed. It would be most regrettable 1f 
we proceed to revise the old laws without fully understand
iDg whaJi they contain and without .knowing with wh!J,t 

in fac~ for our v~ry exis~ence our ~earts are. heavy and 
minds full to devise means for solvmg the above problelll 
of immense magnitude. We are not·expected to be •1ow in 
a position to divert our attention and apply for hearts 
and minds 1;0 a subjee~ like the present which can cer
tainly waitr until we settle down in peace and plenty. 
Whatever is done in haste is bound to be faulty. 

jntlllliiona they were framed. . , · 
. As for example the joiDt family system which is now 
being criticised so badly and which the present bill seeks 
to des!roy oompletely can be regarded as one of ~e mai;l 
pillars of strength for the Hindu society. I do no~ under· 
s]and how we can be proud ot legislation which destroys 
the ancient l\litukshara und Dayabhaga Laws and makes 
provisions for giving shares to daughter, daughter's sou 
mother, son's daughter, daughter's daughter, S<?n's daugh· , 
ter's son and such other heirs thereby s~.mctioniug the divi· 
mon of property iDto infinitely small parts. We sno\tta no~ 
take this hazardous step without giving due weight to the 
consideration how far a law like this has helped our sister 
communities who have followed it for ages. If I remem.. 
her aright there was a time when it was considered neoes. · 
sary to extend the law of primogeniture to all classes of 
Hindus, and ceJ.!,ainly the intention behind such a move 
was to preserve the properties. We have still to take 

- into consideration how the. Jaw of primogeniture has 
helped preservation of properties in countries in which it 
has been prevalent. · 

Similarly before engrafting the law of divorce on the 
Hindu society we should make a searching enquiry as to 
the effect of this sort of law on the societies which have 
followed it up till now. I do not think i.t is the intention 
of the present day leb'islntors to frame laws for the Hindu 
society irrespective of the consideration how far it· would 
efient the morality and the charaater of the society. 

I have read all th~ parts of the projJosed Hindu Code 
and in my opinion, we should not think of further amend
ing the old Hindu Jaw in any other respect except with 
regard to adoption. The reason for my generally agreeing 
with the provisions of part VI is that as the Jaw of adop
tion is not a kind of law with which the people in general 
are familia~. and as it is ordinarily very difficult to find 
out the original texts with .regard to this law, it would be 
better if the law is simplified. It seems desirable to do 
away with some of the rituals connected with . this 
ceremony and the performance of, Dutt Homan should not 
be regarded as essential to the· validity . of .an adoption. 
On the whole the provisions· embodied in Part VI may be 
adopted. · 

Senretary, The Monghyr Bar Associatio~ · 
I have. gone through the Bill.. Some of the changP.s 

proposed are revolutionary and will completely alter, the 
existing special fabric of the Hindu Societs. I am 
v.·holly averse. to the whole bill and on pri.nciple I wou~d 
oppose legislutive interference with the law laid down 
by the Rishis. 

District Judge of Manbhum-Singbhum 

I am in favour of the proposed Bill for it aims at 
providing a consolidated and uniform Code dealing with 
the different branches of Hindu Law for all the provinces 
and for all sections of the Hindu societv. It· seems 
desirable that the growing body of Hindu men and 
women, should have liberty to lead the lives according 
to their own liking and the Bill makes prpvisions for the 
same without imposing any compulsion· or obligation on 
the orthodox section of the communitiy. 

President, Bar Association, Purulia. 

a. The HiDdu' Law otherwise called .l~'Dharma; .Sastra" 
framed by great sage!! and seers of antiquity like Manu, 
Yanjnaba~ and ors, . ~hose. versat¥e genius sagacity 
and wisdom is beyond. ~uestion based on the rocky bed 
of sruti smriti, custom and whajj was considered con. 
ducive to the . soul (not to. personal' . comforts ·. 1\nd 
conveniences) lias 'Consistently and ungrudgingly beeu 
respected and followed foi: Centuries ~hat should not be 
lightly· handled like a child's toy. It should not be 
separated from its firm basis and built upon the quick
sand of contruct as has been: done in the Bill. To do so 
would be to· give the branch ·a separate existence · inde: 
pendent of the tree itself. · ' ' 

· The draft code is no~ complete and exhaustive as .ib 
should have been. We are .siak ·of peace-meal day tO 
day amendments like postal guides. · 

4. Religious eflicacie~ popul;rly ~i1own as "doctrine 
of spiritual benefit'' has altogether beGn ignored in th& 
matter of iuheritunce and in its )}lace has ·been intro. 
duced "cut and dry list of Enumerated' heirs''' which 
ousts. at the very root of its underlying principle and is 
objectionable for many obvious reasons. 

Relig~ous· forms. and rites. 'have. altogether been dis
carded m ll:latters of marriage and adoption caste system 
ought not to be and can not be altogether brushed aside
and· ·overlooked in matters of marriage succession -and. 
adP,pfiion:. , Sn.,g:otira. lnarriJig~ shoulld always remain 
Ulilawful and' Invalid. · , 

~osmopolitism. sh~uld . n~t find place· in. a, Bill like
Hmdu Code. Differences there must be in forms rites 
and ·procedures· in matters of marriage and adoption. 
amongst th~ three twice.!Jorn classe~ nnd those who are 
not so. The.se forms rites and p~onedures should not be 
left to the option of the orthodox c~.ass. Rigidity should' 
be strictly enjoined. Relaxation I would prove harmfUl' and 
should be scrupulously forbidden. ' 
, f!indu . Home which is still the . envy .of all other 

;11atio?.s ?f the world should not be spoiled by introduc~ 
mg Dtvorce and Remarriage" amongst the three 
re~enerate classes; it is n contradiction in terms., A 
lffi.ndu. marriage is. neve~ dissolved; even by death.· This. 
Chapter sho~d be altoge~her omitted frqm tpe Code. We
should not d1g ·our own grave. '!'he pieriari. spring shoUld 
not .be touched b,V' polluted ha1ids. Sp~Jdous imitation of 
western civifisat.ion. , making marria'ge a '·creature of 
contract .•ha~ been , introd.uced 1 which is harmful and 
should cease for good. 

We are. ~tro~gly against giving . absolute estalie to 
fem_ale he1n; 111 matter of ' inheritance and that for 
obYJOUs sootal and economical grounds .. New female 
h~U'S have been introduced from time to time and des- . 
plte vehement objections from the press platforms and on 
the ~oors of both Houses thev have received legal 
s~nct1on .• This time it has raise•l it11 lJ.ead with, renewed 
VIgour wh1ch should be brought down by. every means. 

We have the honour to submifl our considered opinion 
116 set fourth below on the Draft Hindu Code. 

We a:e not unaware of the slogans of the opposite 
pa.rty .v1z. t~at we. of the old school belong to the 
mmor1ty sechon numerically we are weak, and powerless 
a?d as such :"'e ~hould make room for the young genera· 
t1?n, t~e world IS moving fast and we should keep pace 
mth t1me. Ttue, nevertheless we should do well fu 
remember that! man.made Jaws may change with time 
but. not s? the "SanatanDharma Sastra" If we stick 
~ 1ij we hve long as we have lived so long if we disso
Ciate ourselves from it we die. Let us choos~ between the 
two-J)o or Die .. 

1. The present time is mosti inopportune for introduc
ing a Bill like the presenfJ one which is of vital impor
tance to three hundred millions of people of India to 
whom it coneerns regarding their religious, social and 
economic welfare. 

2. We are passing through a crisis the like of which 
lias never been experienced in history of any nation in 
any country at any time. We are struggling hard for 

\ fooding, clothing, safety and honour of our women folk 

Disiriot Judge of Shahabad. 

. The ~ill i~·ope~ tio objection on p~ciple as 16 is 1 

dt~cfi mroad u~on many of the recognised rules of 
Hm~u L.aw which are hot based on merely secular 
constderationa. ·' 

-' 
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2. T,h~ 1\'holc, chapller o~ ln1Ieste.t& Sllllcesaion, Q laid 

[()11'1) 1n Pari! f!. ~£ the BtU,. 1.$ opposed 4io Utany of flh& 
!Jndamenfial prmmples oil Hindu Law and ie aimed"ai 
loing aVNl.Y ~ith the rules . of. inheritance unde~ difterent 
1choole of liwd~ Law. This ts apen to ilerioue objection. 
s. Th& extenswn of ~he rlghte of woman over proper~ 

nherited by them fto~ t~e!t ~usbands, 011 obtained on 
w.rtition, beyond ~ei\' life tune, a-s ll<ltlflemplated m 
oo6ion 1$ of Pa~&. ll of flh~ Bill is open tQ objection, 1\& 
t involves th& rtsk of the family propert;1 going into the 
11;nds of underslruble stranget'S. 

4. Tbil l'6striction so•Jght to be pull ol:l. ~ male person 
1y section 8 af Pari IV to b.ke tnore than one wife i• 
,)so opposed to the religious belief of tbe Hindus th~t 
hey muet have e. ~on to p.etform funeral oblalilons and 
~riodical Krndlr for them and their ancestors after their 
leatb. 

5. The registration of sacramental .marriages u oon. 
emplated by 11e~tiott 6 ot the samE~ .!>art i$ wholly 
U)!leCeUal1· 

The Secretary, Arrah Bar Association, Art'ah 

The proposed Hindu Code iB li. dea~ knell t1i the 
iiindu culture. Il Ia nn1 based an any principle and 
ul the provisions which ru'e mean' to hat>e a· departure 
'rom the .old law, are •msound. anprinclpled and ~ru~da 
>n the basie of persona) ideas :md thoughts of some 
1ersous who form a very insignificant pari oJ the Hindu 
Society. No doubt the ideas of these persons have 
IJlldergone n revolution, 'but those ideas have been bor
rowed ft·om foreign culture which is very antagonistic to 
ihe IDndu culture and if a1i all a legislation is requh:e4 
1o suit such persons they may have iti and the legislation 
'IJ&Y be totmed as law of person nail willing to be gov· 
med by the Hindu La'IV or some such name, but it is 
nos! unfair to in1Uefi ~ legislation on the entire Hindu 
Jommunity the largest se.cllion of which does not approvl! 
>f such. a change. 

The Bill in .efteci !XIaket th& oM, lioientlfto, consistent 
1nd well seasoned 'Hindu La'IV complicated, unscientific 
md unprincipled and unacceptiable to the Hindus in 
!l!Uera.l. 

Demonstrations o! al!l'ong protesB tio this· Bill have 
been made bhroug'houfJ the country and there is very 
1trong public opinion aga.ins~ ia. 

'rbe :Sill is theretore, to be condemned. 

District Judge, Champara.n _ 
In my opinion, amendment and codifice.Uon ot celiain 

branches of the Hindu- Law aimed at by the provisions 
of the Bill appear to be necessary in view of the presen• 
conditions of the Hindu Society and 1 am. therefore in 
favour o£ the Bill being passed into law. 

The Secretary, Bar. Association, Motihari 

I have the honour to submit that the "Hindu Code" 
an_d its provisions were considered by the members of 
f.h1s association. 

They have come to the conclusion · that while the 
codifioe.tion of the Hindu La'IV is much to be desired, 
certain radical changes that are sought to be introduced 
by the provisions of the said "Hindu Code," will sari •. 
ous!y affect the provisions of law as laid down by the 
.8ne1ent sages nnd Rishis on which the modern Hindu 
.society is based and they are of such revolutionary 
character that they do not commend themselves to the 
members of this association. 

District Judge, ·Bhagalpur . 
I ~ in favour of the principles underlying the Bill. 

The Secretary Bar Library, Bhagalpur 

... R~e Bar Associati:ion is of opinion tha~ tbe prop?se;d 
· md~ Code" should nob be passed into law e.s ~~ 19 
tev?lut1onary. in character a.nd harmful to the Hmdu 
S'oc1ety in general a.nd will brmg no good to anybody, 
lather it will disintegrate the Hindu Society. 

Distri1lb Judge 
l am submitting below my opinion. 
Although 'he Bill under consideration is salutary so 

far as it goes and ib could be made the law of the retilin 
for . the Hindus with certain modifications and clarifi· 
~atlons, in. view of the impending fundamentiJII changes 
m bhe pohtioo.l stt·ucture of tbe country with every 
prospeci of ~e provinces, which have different customs 
~nd. usages having the sanctity of age and the forct~ of law 
behmd them and becoming autonomous, it appears to 
~e that the reasons given in the Bill fCif Its anaotmen8 
d1sappeor to a great extent. Therefore it seems to me 
tha~ a_~ the present mornanti this Bill should not be 
passed into an Act. n has become out of time and out 
of date .. 

The Bill as it is homver seeme to mRke fundamenfe.l 
changes in the most vital parts of the Hindu Law suClh 
as euccession, maniage and jbi'n'ti ~ami\yl system. 
While i~ is true that in certain . parts of India which 
is a vast countiry with diverse customs and ideas in 
different stagee of developmenll , and advance the 
changes proposed in the bill will be suitable it caunoti 
be denie.d. that .there are certain parts of thls country 
not negbg1ble m the least, whe1•s the revolutionary 
changes adumbrated in this Bill, are likely to be most 
unwelcome even amon,"St the intelli~entia nob to speak 
of the t>eople ot the Lower scale in the society, le1i 
alone the people of sanati!Jli typ~ whose number in 
those parts is considerable. Tht- Bill, M ll.ouhb, does 
not seek to affect the fl.o"l'ir.ultural property bufi thati, 
in my opinion, does not change the position just men
tioned above. 

As regards the provisions of the Bill as they stand, in 
my opinion, they require moditicnllions and clnrift01v 
tiol)s. 'l'hese are set oub helow. · . , 

(a) Clauses (3) & (4):-There should be distinction 
between "Usage and cuRtom" indicated by refraining 
the definition as given in clause (4). Usage is not ~h& 
e&tne thing as ~ustom. Only the former should be 
superseded regard being bad to the sanctity of customs 
amongst the Hindu. 

(b) Pari III A (page 12 of t.he Bill). 
Clause 1. The law should provide that those families 

who want to continue their status quo as Miflakhsha~ 
joint families, may have thP right to do so provided 
they indicate it in a prescribed manner. This is Rdvis
able in .the presenfi stage of the advance of the sooiet}j 
as a whole 

(c) Clause (S). 
Consequent changes have t.a be made, if the above is 

accepted. TheRe should! be )provisibn for tlhe main
tenance of husband by wives in proper and suitable 
cases. There is reason why this la'IV should ignore 
husbands. 

PART IV. CHAPTER I. 

(d) Clause (1) Sub-olause (b):-

The definition of "the degrees of prohibited relation· 
ship" is rather narrow. It should be widened and 
made dearer. This iilf ·necessary in view of ths 
cherished belief of the Hmdu in exojlamous marriage. 
It should include cousins and their children of certain 
degrees. 

(e) Clause 26. 
A corresponding provision should be· made in favour 

of the husband in sui~able casee indicated above. 

CHAP'l'E!I. m. 
(f) Olames 29 & 80 
In view of sub-clause (5) of clo.u!ll! (29) in my opiniou 

there seems 1)0 good reason to keep a distinction between 
~bese two clauses. They should be amalgamated . 

There should. be power of delegation to subordinate 
Courts for trial of cases arising under these clauses. 
This is necessary in view of the volume of worq a 
district court hu ordinarily 1b deal wi~ . 

• 
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G&NWL PnovisJoNs 

District Judge, Muzaffarpur. 

1 agree with the proposed legislation. 

The· Secret~, Bar Association, M;uzaffarp~r. 
The members of this Bar Associatron are of opm10n as 

follo'lrs:-
PART II. INTESTATE Suocl!SSION-lNTRODUOTORY .. 

Page 2.-1. To the number of cas~s. en~merated it is 
necessary to add a fur~h;r viz: the JOI~t Immoveable pro· 
perty of a :Mitakshara JOint Hmdu family. 

. Page 11.-2S. This rule: req~i~es ~odificati?n on ~he 
grottnd of Religious efficacy. To a Hin~u the tdea of spui· 
tual benefit derived through the ollermgs of f~neral ob\a. 
tion is uppermost in his mind. Hence those mcapable of 
offering the funeral· cake or oblation should be excluded 
from inheritance. It is, therefore, suggested that after 
the word 'deformity' the following should be added, 'ex
cept on the ground of religious i~c~pncity, deformi~y 9:lld 
unfitness for social intercourse ansmg from the VJrulent 
ancl disgusting nature of tbe disease, or on the g:o~nd of 
the disqualifications given. for sacramental mamages'. 

Page 4.-Succession to the property of males. 
4 Devolution of heritable property of male. The 

word ;'Separate" should be put alter the word "The" and 
before the word "Heritable". 

. 5. Enumerated heirs. 
In class ill other descendants of Father. In this class 

of heirs it is necessary to include the ''Brother's 
daughter's son". He sh?uld be placed aft;r the 
''Brother's daughter". It W\ll be found that he IS pre
ferential heir under the existing law than many of the 
heirs enumerated in class II. 

7. Manner of distribution al)long enumerated heirs in 
entry (1) a clii!IS 1. 

. Rule !-the rule as proposed will be opera.tiv~ ?f very 
great hardship and appears to be very unfair as tt mtends 
to curtail an existing right. The rule should be recast and 
should read ~ follows:-

The intestates widow or il there is more than one widow, 
each of the widows shall take one share. 

Rule ll-the rule as proposed is inequitable in as much 
as it intends to remove the distinction between a joint 
member and a separate member. Perhaps a man would 
11ever like that the son who was separate from him ~hould 
.take his property equally with a son who was joint with 
him. 

The rule should be recast as follows: -

Page 12.-Part ill A. general pro~sions co~neote~ with 
succession .. Division No· .. l .. (2).No right by birth m pro
perty devolving atter commencement of ~~de. The pro
posed rule is mosll unwholesome, perruCllous and un
wananted. It would be most prejudicial to the interest of 
those for whose benefit it is proposed to be enacted. It 
will result in creating confusion and jealousy among the 
people "Overned bv the mitakshara school of Hindu law. 
The me';,nbers of the committee" have practically lost sight 
at the fact tbat the people of Bengal where the Dayabhag 
School prevails still repeat the inequity with which they 
have been putting up so long due to the wrong interpre
tatien put on the texts by the Law Courts. The absolu~ 
rights of the father with regard to the ancestral property 

"Each surviving son 'of the intestate whether undivid
ed or reunited shall take one share. If there is 
neither an undivided son nor a reunited son then 
each surviving son divided from the intestate 
shall get a share". 

of the family might be supported to some extent · ~n 
moral !!rounds but when we come to consider the foot 
that all the ju~or members of the joint family look upon 
the property as e source o£ their maintenance the argu
ments in favour of the fathers' absolute right melts away 
fllOI'e so when it is. considered that property was not ac· 
quired by the father out of bis hard earned money .. The 
weakness of the Dayabhnga system becomes much more 
manifest when one finds the hardship caused to the sons 
by the predeceased wife when old. father. is merged. in 
young wife, or when a father gets addicted ~o v1ces. 
When the old father is under the influence of h1s young 
wife he not only makes a bell of the lives of the childJ;en 
of his deceased wife but goes a step further and wills 
away or transfe1•s • all the family properties including 
even the dw~ling bouse to his young wife. I have had an 
opportunity of discussing the merits and demerits of the 
two schools with regards to ''Heritage" with some of the 
,well known Bengalee scholars of · 'Hindu Law and I 
.alwa:vs· found them in favour of the Mitakshara school. It 
is indeed strange to find that the members of the ·. law 
committee without any mandate fron1 the people who 
are governed bi the mitakshara school and who will' ~e 
the most affected should have proposed .such a change m 
the personal law' ot those Jl60ple. The committee so far 

Rule 3, Clause (2). 
The word "together'' after the words "or widows" 

appearing within· brackets should be dele tea. · 
Stridhana. · • 

Page 9.-1~. Rights of women over stridhan. 
ll'he rule 1111 proposed in its present form will have very 

far reaching effects. It will be mo.re so in the case of 
young widows who are issueless, when it would be fraught 
with very grave dangers, to wit the case of a person dying 
intestate leaving an issueless young widow and a prede· 
ce1111ed daughter's son. In the presence of the Widow 
the daughter's son would be precluded. The widow may 
become susceptable to outside influence especially of un. 
scrupulous persons, and the chances e.re ten to one of her 
so becoming, and spoil the property leaving nothing for 
the daughter's son, although the deceased intestate him· 
sell would never have liked to deprive his daughter's son 

• ~ the lat~r' s reversionary interest in the property left by 
him. It ts, therefore, necessary that a distinction should 
be made in the case of stridhana which a female would 
get as an heir of her father, husband or son, in which cases 
&he should have a limited power of disposal. In all other 
cases she may have absolute right as proposed in the 
'fll}e.. 

Page 10.-14. (S) (ii) Th~ distribution of stridhan ~ong 
grandchildren should be per oa.pita. instead of per stirpes 
as proposeJ!. Tf the right oi a woman in her strid.han 
Pfl>perty is restriated as suggested above then per ca.pita 
1'llhl will have to be retained. Some provision should be 
made ~ the. daughter's sons especially when the 
.daughter s son IS dead in the life time of the. daughter ... 

;air we temen1ber s ·right was appointed to modify the 
Hindu· Law and not to propose such sweeping ch~nges 
without a demand for the same by the people .. I am sure 
·that·if a referendum is mndll to the people who will. be 
affected by the change over, it will be 99 per cent e.gamst 
the proposed change. These provisions of the bill should 
be dropped altogether. 

Page i5.-Marriage & Divorce. 
3(a) Requisites of a sacramental marriage 3 (1). The 

following should be added except in the following cases i 
(a) when the wife is suffering from some congenital ~a
feet, which is incurable, on account of which she is lf" 
capable 9f bearing children and the husband has· no cbtla 
either male or female or a grand child living, (b) when 
t~e wife had no issue a~d is past child bearing_ age. ~!'(); 
Vlded· the free oons.ent of the, wife in writing 1s obtaweu. 
at least a months before the marriage and adequate pro
vision has been made for her to live comfortably. 

EXPbANATION 
The explanation as it is given is pregnant with ~is· 

chief and if accepted will le.M to much trouble. In the 
first place it should be made applicable to marriages 
solemnized after the passing of the act and the words 
'belonged to the same gotra or pravara,' or' should. ~e 
deleted. The explanation if allowed to remain as d; IS 
would validate such marriages as have been considered 
so long as invalid marriages· and thl]e render .legitimate 
all the off-springs of such. marriages who 1\ave been oon· 
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sidered illegitimate u~ till !low. No exeption has been 
made of those cases m whJCh the legal machinery has 
set the ~atte; at rest. ~ow, .if the rule as proposed is 
accepted 1t will lead to. d1vestmg of properties in many 
ci\Ses. 

Regarding the marriage in the same gotra or pravaro. 
it should be considered that both the schools of Hindu 
Law have given mandatory injunctions against contract
ing such marriages and this has been strictly followed 60 
long by the Hindu society. The very idea· of such 
marriage is obnoxious to . u~. Th~s should be rejected 
altogether. If, however, tt IS retruned then the following 
should be added at the end of the explanation: -Pro
vided that it shall not affect those cases regardirig.which 
there would have been judicial pronouncement before the 
date the new law comes into force. · 

Sacramental marriages, 
Provisions should be made for compulsory registration 

for all such marriages after a ce1·tain date. I would like 
to propose 1st lan. 1954 as" the date after which all such 
marriages must be registered. 3. Requisites of a sacra
mental marriage. The following should be ,added to the 
condition no. 1 "except in the following cases''-

(a) Whether the wile is suffering from some congenital 
defect, which is incureable on account of which she is iJ.!· 
capable of bearing children, and the husband has no 
child either male or female or a grand child living. (b) 
When the wife has no issue and is past child bearing age, 
Provided the free consent of the wife. in writing is 
obtained at least 3 months before the marriage and 
adequate provision has been made for her to live com
fortably". This,o.mendment is necessary in view of the 
fact that the desire for a son who should continue the 
line of the ancestors and confer spiritual benefit on him 
after death, is uppermost in the mind of a Hindu. 

Page 19.-General Provision. 24. Punishment of 
Bigamy:-In view of the proposed change in Rule 3 (1) 
the following may be added to this rule a!ter the word 
"a husband or wife living" except in the. cases enu
merated in rule a (1) Pagel 20. Chaptet' III. Nullify. 
Invalidation Ol' Dissolution of marriages. ~9. • Decree 
of Nullify or invalidity of Marriage:-The word "before 
or" occurring after the word · "celebrated" should. ~e 
dele~d. This is necessary in view of the fact that 1t IS 

not desirable to nullify the ma;riages celebrated befor~ 
the passing of the act · on var1oue grounds such as· 
parties who· have lived happily up till now and there ~re 
offsprings of the marriage. On accoun~ of some mis
understanding there springs up some dtfl'erenre between 
the parties and one of the parties in a weak moment pre
~ents such a petition. The result woul~ be that not only 
there would be a break up for all times to come, but th1! 
position ofthe children would be w'ors'ened. 

Page 21.-Rule 29 (2) Ground No. (iii) after the word 
"marriage". the following should be added and the 
marriage was celebrated by fraud or under, d~ress, co~r
eion and undue influence, and the party seekmg the .dts-
1lo!ution has not derived any benefit there under st~ce 
after the marriage". Provided that if the party se~g 
the dissolution of the marriage shall be found to aV& 
appropriated to his own use any property of the other 
party since after the marriage .such party_ shall have !~ 
restore the same to or compensate the other party 
the extent of the appropriation made by . such pa~y 
::~.the. dissolu~ion co~d, ~e !?l'~~ed ,to h~. by e 

This amendment is necessary in view of the fnci t~at 
in some such cases young man of m.odest ?r ~~he: 
~eans consent to marry such girls of nch family 
VIew to intprove their own position and after they a~ 
handsomely paid for it. Now after the proposed ~nac f 
lllentbecornes law such" meli will have an opportun ~h 0 

shoWing for the desolution of the mo.rria~e even ~~:thY 
have received handsome amounts from the girl 8 · ' 
~r they mo.y adopt this artifice' for muleting large SlliD;S 
~ money from the guardian of such girl. So the po~~ 
tton of such· girls would be worsened under the neW' 
rQther· than battered, 

(8) The proposed rule with the proviso is a1together an 
unculled for legislation. The remedy proposed would be 
worse thnn the deceased itself. On most triviul difference 
recours: will ?e hnd to the proposed ennctment and 
result lU makmg unhappy many n home otherwis~ quite 
peaceful. Besides, it will be nn ensy tool in the hands 
of unscrupulous father who has been promised a hand· 
some ro;wurds for the transfer of their girls from the 
house of proper people to the villas of richer men. 

SO. Decree for desolution of marriage. 
(c) The ground as it stands is wanting in certain 

matters and there in its place the following may be 
substituted, if a husband has any other woman as con
cubine since not more than two years before the date of 
presentation of the application and without the know· 
ledge or consent of the wife nnd if a wife is n concubine 
of nny other man or lends the life of n prostitute since 
t~ot mo~e than two yenrs before the date of the npplica
bon. without the ussent Jmowledge ot• connivnm·e nf the 
husband. (~ and (g) of the grounds should be deleted 
from here and put under a separate beading Judicial 
separation" (f) In case it is decided to retain this 
grounds in its place then it should be worded as here 
under:-"bas been suffering from venereal disease, not 
congenital in origin, contracted after marriage in 11 com
munic(!b!e form for a period of not less than five yeara 
·immediately proceedings the p1·esentntion of the petition, 
nnd the disease i~ of snch n nntnrt• that if contrncted 
would be positively detrimentnl to the henlt-b of the peti
tioner, Provided that no order for (sepnrntion\ or dis
solution of marriage will be pnssed by the court with"ut 
first obtaining the considered opinion of a medical bourd 
constituted for the pnrpose h1 t)lis behnlf. (g) A proviso 
to the rule should be added-" Provided that no orders 
for the desolution of the marriage will be passed by the 
court without the evidence of repeated actual violence 
on the person of the petitioner, amounting to cruelty, 
having been committed within the period of 6 months of 
the filing of the petition". 

The proviso to (f) and (g) are necessary as these will 
net as a check of the finding of bogus applications aod 
.prevent abuse of the exercise of the right ~hich to ~~ 
intents and purposes is meant to ~e exerctsed ?~ly tn 
extreme cases. Ohapte1 VI Adoptwn.-4. Cond1t1on of 
valid adoption. (iv) After the word "taking" add the 
words *'accompanied with Dattak Haw~n". Th~ Ha~an 
is an essential accompaniment to a~optton as 1t ~vee 
religious sanctity to it. (~) (a)-T~1a proposed rule gt~es 
very wide power tO the widow whtch Is fraught Wttb 
"rave dangers. The rule gives to the widow such powers 
~hich she could never think of getting from her husband. 
This rule should be deleted and in its place the following 
should be substituted ''he has authorised her in writing 
registered to adopt .a eon to him". The defects In th~ 
proposed rule are so very patent thai! they need no .com· 
ment. This will be apparent in the ~ase of young Widow• 
who Jive under the influence of thetr own people. Adop
tions will be made by the widow as a matter ot course 
after the death of the husband although th.e latter 

· ht not have liked it at all on account of vnr10us con
~d~rations. Suppose a man dies intestate leaving a 
oung widow, daughter's son or brothers and n.ephews. he widow under the influence of her own relattons or 

uncruplous people might adopt a boy even thoug~ ~he 
husband would not have liked to adopt !I son constdermg 
the existence of the daughter's son, the brother or . t~t 
ne hew The result will be although the man nug ' 
ha~e d~sired that the ultimate benefit should ~ to ~te 
dau hter's son, brother or the nephew, the WI ow WI • 

out gthe approval· of the husband, a~d of her own ~~ee~ 
·u u ts in a. clog and defeats thetr expectancy WI ou 

WI p d t from her deceased husband to that effect. any man a e 

10 Widows right to adopt not exhausted by P!:moua. 
. . • lifter the words "The death of another tb& 

ex~;CJse. rtion will be deleted and in its place the follow
:g ~fi\e substituted. "I.f 60 authorised by the bus--
band" . . 

, 26 14 Certain persons declared capable Qt 
· ~agead ·;a. · (il) The clause should be deleted and in: 

bemg of,. ~ llo'-'-g will be eubstitnted:-''Daughter'l 
its place bJJe ·'o ww 



son''.· The adoption of daughter's spn . had b~en , in 
practice some times back. But the. aaopt~on of Sister. s 
son and mother's sister's son have at 110 tune been . m 
practice. There are clear Injunctions in the. texts agtu~s~ 
11uch adoptions. 15. Actual giving and takmg essent1a1 
but not Dattak Hawau: It is absurd to say that Da~tak 
lfawan :S no~ ClSBential r-o ~e validity of adoption. 
Dattak }Iawan is an essential part of th~ ceremony of 
adopt1011 and. g1ves religious 'anctity ~o it. 

brobher's eon's eon, sister and sister's eon. These rela. 
ti vee are nob recognised as heil'll even according to Mah0• 

medan Law. Their in~uction as hei.."S in Miilaksha!'!\ 
Society will mean tha~ properties held by rt Mit&ksh!ll'l. 
:S:lndu will disintegrate In the course ot one or 11\ro euc. 
cessions. Heirs nos. (8) ~o (9) of alses VI a!'Q unknow11 
to Hindu Sooiety, 

District Judge o£ Gay a 

I agree with the opinion given by the Additional Dis· 
trict and Sessions Judge, Gaya. It aims at providing uni· 
tormity .in all branches of Hindu Law for all Provinces 
and f9r all sections. 

Additional District Judge, Gaya. 

The Bill has brought in very fundamental changes ill 
l#ndu Law. It has inti'Oduced daughter ae the heir 
along with the son which of all other provisions is most 
revolutionary in chnractet··· The Hindu Law us the laws 
of e.ny other community is founded on and is developed 
from the etructro.re and frame of the Hindu Society, that 
is' to say, family units based on descendants in the male 
line. The Hindu Law is also deeply rooted in Hindu 
religious practices and thoughts and from its sooramental 
usages and the structure ot the society the daughter after 
the marriage completely severs her connections with the 
parental family and Is transferred and settled in the 
family of her husband. The proposed bill cuts at the 
very root ot the principles of the Hindu Law by making 
the daughter the heir along with the son. It also goes 
a.gainst the structure of the Hindu eocie~ and violates 
the religious sentiments on which the whole law is 
founded. The proposed bill in the same manne1· also 
violates the essential principles of Hindu sacramental 
marriages by making the provisions for divorce. India. is 
a vast country with different provinces nnd areas having 
tfteir own local manners, customs and conditions. In 
such circumstances it will not in my opinion, and such 
ha.s also been the view expressed by mnny eminent .per. 
sons ·be appropriate to impose any rigid uniform law for 
·.the whole country, in total disregard of the looal varia· 
tiona in manners, customs and ways .. Where the law by 
the change of times has become out of touch with the 
prevailing conditions the necessary amendment may be 
made. Such amendment in fact has also already ·'been 
made by giving the special rights to the widows by Hindu 
women's Right to propertv Act. The sisters and 1:\er 
sons too in consonance to the present conditions have 
been made heirs. 

The provision in . the BUI that e. woman will have abs0• 

lute right in the property inherl~ by her from a male, 
would nnllify the Hindu texts on the pointi ae \\!ell ee tJle. 
cui'sus ourill) that in such a caae she gets only a limited 
interest and can alienate it oncy for legal necessity, The
provision will practically negative the right oi the rever. 
sioner of a Hindu to inherit the property of the last male 
awner unimpared by any act of Wlltlfie or mlsmatlAgelnernt. 
by the intervening limited owner. 

Marriage is a rellglous sacrament aceottling to ~eo 
F.tindus. By the propoeed legislation the vecy nation of 
it is going to be changed and i6 is sought to be ln'e3ted 
as a contNci which Is opposetl to Hindu Law. 

District Judge of &ran. 

In my opinion the Bill relating to Hindu C1de ill illl 
keeping. with the growing publie opinion in favour of 1;\ 

uniform code dealing with different topics of liindu law 
for all the Provinces a.ud for all sections of •he Htlldll 
society. 

Chapra. Bar Association. 

At a general meeting of the. Chapra Blill' Associal!ion 
held on 21·5-47, the following resolutiollB Were passed:-

* * ·'* * 
Resolved that this association does noti agree with the 

criticisms and reporb of Messrs N arabdeshwar Pl'asad. 
Madan ll!ohan Sahay a.nd Ba.bu Bishwa.natb Missra of 
the provisions ol the draft Hindu code a.nd Is t.inable lJo 
adopt the snme as the expression of opinion of this aseo· 
ciation. Resolved further that this association consi· 
ders the provisions for the inheritance of female heil1 
and the nature of their right to be in consonance with 
progressive views about the woman's .right held by 
advanced system of jurispr.udence all over the world and 
only a moderate concession to the demand of a resurgen1 
womanhood of a Free India. 

Resolved further that the provisions regarding .Hindu 
Marriage and Divorce are sanctioned by progressive 
standards and their permissive and limited character 
gives the needed scope for the development of evolu· 
tionary. ,ideas in Hindu social order towards more modern 
social standards. 

Resolved further that \he drafi code be adopted as the 
law of the land without modifications. 

District and Sessions Judge Patn~ 
j 

. The Hindu Law where it may have become completely 
mcongrous may be: amended in regard to the particular 
matter. But in my opinion it will not be proper to im· 
pose a rigid system of the Hindu Law with uniform de· 
tails over the whole country in total disregard of the 
varia~ions: in the local ~onditions. Next the act provides 
th.at 1t wlll not be applicable to !l.gricultural lands. This 
Will have the effect of there beiua oue system of law 
applicable to agricultural wuds a~d another system of 
pel'llonal la~s ~ govem .other. kinds of properties. This 
can only b~ng m confus10n. It cannot be a very happy 
.state of .things. So from these considerations I do not 
agree with the proposed bill. 

I am in f~vour of the provisions of the proposed HindU 
~ode as they are likely to fit in with the changing condi· 
t10~s ~f t.he Hindu Society without in any way affecting' 
or mfringlllg the liberty of those who prefer to adhere to 
the old ways, 

Bar Association Gaya. 

We disapprove· the Bill entirely because it seems to be 
based on suppcsed equitable considerations quite 
divOI'Iled from basic idee.a of the sources of Hindu law. 

District Judge, Darbhanga 

~orne of the provisions of the Bill are not beneficial to 
Hindu Sooiety nor do they appear to be necessary. 

The P"';lvisions aboui succession Attempb a~ Introducing 
~ copYJ.ng ~her ~?~telllll of inheritance of which tQe 
Hindu Law f!lyel'll would have never dream1 of. In e~la.s&l 
l;t u~der sect10n 5(1) of the Bill, brother's daughter and 
j3J&ter • daughter ha;ve been cla.ssed aa heirs' aJong wiilll 

.l'udicial Commissioner of Chota Na.,opur 

. In my opinion the non-Christi~ aboriginal communi· 
t1es of Chota N agpur ru'e affected by the provisions of tbs 
Bill, which la~ llown that mch lhall be presumed until 
the contrary, IS proved. The burden of proving the con· 
trary is laid on the non.Chrlstlan aboriginal. This pro
visio~. is likely t.o be contested by the non-Cbristi8!1. 
abongtnal communiilies. These communities do n~ 
observe Hindu Law in toto. Generally they observe 
some but not all Hindu oust.oms and usages. Tho&e 
observed !l.l'a no~ observed In their pure state bu& aM 
adapted or com~pted · to suit peculiar local conditions. 
Such partial observance is not rega.rded as embraeiDIJ 
the Hindu religion {)r ffindu La.w in respect of th6 
matters dealt with in. hllis Bill. Ail the same time duEt 
to widespread poverty and flli:teraey ft WoUld appear to' 
be difficult for members ot these communities to Pro: 
duce the high standard of proof to the- C0Dtlary required 

c 



series of heirs wh d · 

25 
in this .Bill.~ Section 24 (Bigamy) and .Section 20 (Mur
derer disqualified) appear to be directly· opposed to th 
customary law of these communities, and will also e 
difticult to enforce. The provision of the Bill und provbe 

"A li t' £ C d " er su . head PP ca ~0~ 0 0 e may be made more restrie-

di t 1 ° succee to the mtestate estate imme-
a e Y we find that sons and grandsons of pre-de~eastld 

~o~s ~d their. father bei~g predeceased are all the male 
e.tts. In the compac~ series which militates against the 

f~:Oclpl~ of .sr.adh w~ch recognises sons only ns eligible tive. The prov1s~ons of t~e Bill will be opposed by many 
:Hindus who .resist drastic ?hanges. The distinction . 
between marned and unmarried daughters may be left 
onchange?· ~roposed. section 24 (Bigs~) is too wide 
md mamage m the lifetime of the first wife may be 
allowed· for certain specified purposes. Considering the 
;tatement of Obi.e?ts ~nd Re~ons, I agree that there 
;bould be a proVIsion m the Bill itself making it clear 
which provisions are only "of a permissive or enabling 
:haracter and impose no sort of compulsion or obligation 
whatever on t~e orthodox se.c~ion of the community". 
U the same t~me such provisions might render the Code 
1 dead letter, or at least leave it in a state where it is not 
n the true sense a Code. In my opinion, however it is 
1xpedient to codify these branches of the Hindu' Law 
rhe Code when enacted me.y be widely sold to the publi~ 
n different languages at a very low price like one anna a 
IOPY· 

The J.udicial Commissioner, Ranchi 

I called a meeting ~f the Bar Association today and 
he members by their resolution have accepted the en
ire provisions of the "Hindu Code" ,.J!Ubject only to the 
;wo amendments mentioned below:-

1. Only umnarried daughters will get shares as pro· 
1osed (i. e. half of their brother), bu~ they :will be 
!ivested of their rights on their marriage (Sec. 5 class I.) 
2. Marriage for the second time may be allowed ifl the 

ifetime of the first wife if there be n& male 1'ssus and 
nd U she will consent in writing beforehand, which must 
'e registered (Sec. 29). 

Bar Association, Ranohi 

Opinion on a Bill to amend and codify certain provisions 
· of the. Hindu Law 

This is a Bill of a Ili~st subversive and reactionary ·:ha
leter and takes away the right of a Hindu to live in 
~rdance with his religion which was expressly recog. 
!Sed by Queen Victoria's proclamation designated as· the 
[agna Charta .¢ Indians and although the British Gov
mmen~ so long as, it was in power did not think of deviat
lg ~n mch from it, it is surprising that Indians themselves 
te mterfering with tbese rights even when they are on 
1e threshhold of Independence. The Statement of Ob
lcts and Re_asons claims ·that most of the provisions in 
ile Bill. are "of a permissive or enabling character and 
npose no sort of compulsion or obligation whatever on 
ile orthodox section of the community" but reading 
ilrough the Bill we do not find any trace of the same. 

.The framers of the Bill h~ve lost sight of the fact that 
lindu Law of matTiage,- succMsion, adoption are all based 
'D the tenets of the Hindu religion prevailing in India from 
~es past which have no doubt been modified to a con·. 
iderable extent by exigencies of the times but never supe;
eded ~y any other religion of for~ign growth .and this 
~etor 1s a source of priue to the H1ndus 'Yho ~~1~ be pre
orad to sacrifice their lives to save thell' rehg10n from 
~e outside influences of foreigners ana their civilization 
lfluenc!ng the framers of the Bill in .framing su_ch t\ 

ubvers1ve and reactionary Bill to be mtroduced m the 
'egislative Assembly. 

At the outset the Laws of ~uccession are not in accord
nee :Wi~ the principles of Hindu L~w whic~. are ba~e~ 
n PrinCiples of Sradh a feature in H1ndu rebg1~n, w;hich 
1 non·existent in any' other religion and whie~ IS ne1t~r 
nderstood nor appreciated by the so called mtellegen a 
f the land cultured in the ways of foreigners; ~d their 
rays, of thinking of life.. Apart from these prmc1p~es a~~ 
!Oormg ~hem altogether we do not find any utthty d 
lracticability in the laws of succession as frame . 
n the Bill It is not possible for us ~ 
~e up every· item of the . classes of heit;~ : 
he enumerated heirs in clallBe 5 of the Bill b 
liking only class 1 helra in the compaot -eries and the ls~ 

) 

offermg 1~ m preference to the grandson and gres.t 
grand~on thelr fathers being predeceased. Can there be 
anything m~re sound than this anq should the family be 
at o~ce spht up by allotting shares to ~he subordinates to 
!~ ; dm ~y su.1ts. The framers of the Billl!ave not eon-

he e this pomt at all. Then take the case of femo.les 
w. o come as full co-heirs. The widow, the daughter 
Widow of a predeceased son and the widow as 11 pre
deceased son of a pre<¥ceased son. ·These female heirs 
are made absolute owners having full rights of transfer 
etc. ~hat .. if these widows transfer their rights to me~ 
of t~ett cho1ce or for valuable consiileration and leave the 
fa.mily and marry as they like. The law will not interfere 
With such transfers nor such marriages but if the Hinduism 
cultured women do not do so that will be in spite of the en
couragem~nt of the law as framed. Can any family stand 
for any t~me under such conditions. Then consider also 
th~t the d.augh.ter who is a simUltaneous heir may be also 
hell' as Widow of another family possessing property and 
the widows who are heirs simultaneously ma;y be also neirs 
as daugliter in other estates. The result will be tt1at 
female heirs in one family may be the female heirs in other 
families as well thus splitting up all Hindu families 'IDd 
dividing all Hindu estates into · fragments. This feature 
apart from the religion one should have struck the framers 
of this Bill. Indeed all these considerations weighed with 
the framers of the Hindu Law of S1.1ccession limiting th1:1 
woman's rights. 

·Then take the law of marriage as enunciated in the 
Bill. It is difllcult to follow what is meant. If the inten· 
tion is to ban all other marriages according to Hindu L~w 
the effect will be disastrous. There are millions of Hindu 
males who Iia);e two or more wives and if they marry 
more than one wife even afte1· passing of this Act, are the 
marriages to be illegal and the issues made illegitimate, 
law may no so put Society will always recognise such mar
riages. The law of divorce should not have been made 

· applicable generally but only in cases where according to 
custom prevailing amongst any caste or sub-caste divorca 
is permissible the law of divorce should have been applied 
iio this limited extent for the reason that divorce is not 
looked with favour in Hhidu Law which also looks down 
upon widow marriage. The framers of the law should 
have considered that Indians of different castes and sub
castes look 'down upon widow marriage and divorce even 
when they are permitted. 

The other provisions are innovations no doubt but not 
so reactionary in character. 

If as is s~ated in the Statement of Objects and Reasons 
the objec£ is to make the ~ill on~ of. a permiss.ive chara~· 
ter and not of a character 1mposmg a compuls1on or obli· 
gation on the . o;tho.dox . section of. the com
munity and if 1t 1s clQlmed . therem the only 
purpose of the Bill is to give a growing body 
of Hindus, men and women the liberty to lead 
the life which they wish to lead without in any way 
affecting or infringing the similar liberty of those who pr~· 
fer to adhere to the old ways, there ought to be a proVl· 
sion in the Bill to this effect-

As proviso to S. ·2, clause (1) may be added as follows: 
"Provided that the Code sho.ll not apply to Hindus 

who hl).ve a eonscientious objection to the Code 
and who prefer to adhere to the old w~ys and the 
Code shall not invalidate any succession or ~;Dar· 
riage or adoption done in this old ways of Hindu 
Law not otherwise invalid". 

Council of Shri Bharat Dharma Maharuandal Benares. 
1. After an exhaustive examination of the. Bill relating 

to Succession, Marriage, Divorce and Adopmon, etc., ~he 
Council of the Mabamandal has come ~ the concluSion 
!;hat notwithstanding the disinteres~ obJect ~~templ~t.ea 
b the provisions of the Bill to fit m the e:csting Hindu J! w with the new pattern of present days' tendencills, ii 
~n sadl;y-fail to bring about tlie desired reform lht IUgb \h
11 

pf!>posed amendmenfs which instead of sispJl.iyit>~ 
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the old, complex and intricate provisions of ~du Law clples. of Dharma which are enjoined in the Hindu scrip. 
will make them still more complex and perplexmg ther~by tures. The Vaidio culture, the Hindu creed and t,he Var. 
throwing the society off its old, well-!ried a~d. impregnuble neaTtram Dharma have successfully passed. the hardest 
moorings which have withstood the test of tunes. tests of the ancient apd modern histories. ,A. Sanatll.ui 

2. The Government and the so-called reformers of the Hindu is a Sauatau,i Hindu ii he has firm faith in the 
present day should, before attempting a~ ·~eforms, a.boye . Hindu scriptures; if he does not,· then he is not entitled to 
all, acquaint themselves with what the D.ha~ma of the .,(}all himself a Sanatani Hindu. According to the creed of 
Hindus is and what are the fundamental prmctples of the the Sanatani Hindu, the ShaBtraa philosophically prov 
eternal creed of the pre-historic Hindu nation. that Shastras are not man-made, as observed in the i2th 
According to the eternal religion (Sana tan principle mentioned above but are revealed from the' Occult 
Dharma), 'Dharma' . as proved by the Vaidic wodd to Rishis who are superhuman beings and as such 
philosophy, is that Divine Might of the Almighty these hoary injunctions of the Shastras relating to mar
God whicfhofds the universe and helps it--.both micrO•}OSm riage, inheritance and succession, etc., are not liable ~0 be 
and macrocosm~and the individuals and nations. to make changed or interfered with by human agency. No King 
an ordered progress in this as well as· the next world and n\)r any Government qould so far bring about any such 
to reach the realm of Heaven. On the other hand, the material changes. Even in the Buddhist period when 
essential· principles of -the Sana tan Hindu Dharma creed Emperors 'like the Great Asoka and Mighty Sudhanwa. 
are sixteen iu number. '£he first und foremost .of thP.se embraced Buddhism, even then, the most ·scientific socio
principles is the faith in what is called (1) Sad_achar. which logy of the Hindus based on the unchallenged Vaidic 
comprises of certain we!l-defined rules and conducts· of the philosophy, remained unaffected. When, however, Bud
physical body. with a view to maintaining ·perfect purity dhism tried to interfere with tha authority of this Varna. 
of body and mind and thereby acquiring Dharma; the sharam order of the Hindus it was banished from its 
next is a faith in (2) Sadvichar, which is keeping the motherland. For centuries during the autocratiii 1·ule 'of, 
faculties of the mind in higher spheres by dint of spiritlml the Mohammedan conquerors, the Mohammedan Kings. 
thoughts, the external symbol of this being the Silcha pre- failed to cause any palpable harm to this socio-religious. 
served on the head of every Sanatainist as the temple; organisation. 
the third is the unshakable faith in the all-beneficial 4, From what has been observed above, the conclusion 
utility of (3) Varna Dharma, which recognises castes of is irresistible that the Bill is uncalled-for in every . con
Brahmin and others by birth; the fourth is the crowning sideration and if pa(sed into 4ct will upset the Hindu 
glory of .(M Satitwa Dharma of Arya womanhood, the Social life in its vitally important aspects such as mar
essential characteristic of which is the Hindu women's riage, succession, adoption, etc., the Bharat Dharma Maha
chastity and self-dedication (loyality to husband) of a manq~l, therefore, strotigly protest against the passing uf 

. culminating 'degree which ensures preservation of the the Blll and concludes that it would be in the best intilrest: 
purity of tbe Hindu race perfectly intact; ( 5) Ashram of the rulers and the ruled to throw aside the Bill even 
Dharma is the well known four stages of life of the male bef~re its. discussion before the. Assembly, 
members of Hindu society for regulation and disciplinary 
training conducive !o uninterrupted progress of spiritual Dr. Sachchidananda Sinha, M.L.A.~ Bihar 
perfection in the four successive stages of life-Brahma-
charya, Garhasthya, Banaprastha and Banyas; the sixth · In my opinion the draft Hindu Code deserves careful con
principle is an unilinching faith in the existence of the (6) sideration at the hands of the Central Legislature with a 
Daivi lagat-the mighty bu~ invisible occult Government view to its careful revision and ultimate enactment. The· 
and Occult High Office-bearers of Rishis, IJevas and Pitri8 draft Code is not-as it is-a perfect measure for ,enact· 
etc., who· administer and control every minutest and the · ment; but it is to be hoped that the Select ·committee on 
biggest affairs and destinies of this mortal world; fsith in the Bill will recas.t it in a form fit for fts· enactment. It 
the (7) Avatarvada which is the incarnations of the !s, on the whole, a Iibera.! and progressive. measure, und 
Almighty God Himself and of his Divinity's Occult High should be duly enacted, with suitable amendments; in bhe' 
Office-bearers who appear and rilanifest with extraordinary interests of a large section of people in this col,lntry. 
power and wisdom in visible forms at times of dire needs 
to adjust and dispose of things beyond the control of uny · District Bar Association, Patna 
lesser agencies i faith in the several graded devotion.:~! .In our opinion many of the provisions of the proposed 
practices of (~) Upasana (worship), including Bhakti and Hmdu Code are .extremely inopportune and fraught with· 
Yoga; faith in the efficacy of (9) Moorti F',ufa loosely called such dangers t.hat may sweep ciff the very Hindu Societv, · 
'Image Worship' and in the mystic centres of Tirtha and d h h 
Pitha which are connecting link with the Occult world; an we erewlt record our opinion of strong disapproval 
faith in the (10) Shudda-Ashudda Viveka...,..the scientific on some of its provisions.. · 
and philosophical theory and practice of what is termed PART ll-;INTESTATE .SuccEsSION 
·:t<mch~bility and untou~habi!i~y'' for establishing COI}llec-
tions w1th the all-pervadtng spiritual force as well as with The provisions of this part can be viewed on the back 
the Occult world; faith in the Shastric ceremony of (11) ground of two distinct schools of thought each opposed to· 
Yagna and Mahayagna, i.e., special rituals performed for the other, The one believes that the older laws and the 
!ndividual and universal welfare respectively involiing invis- Shastric r~les .by ~hich the Hindu society is governed and 
tble help of the high Occult Govt. and to please its high regulated, ma~ntam and ensure its stability, cohesion nnd 
office-bearers; faith in the (12) V edaB and Dharma Shastras strengt~ and 1s. conducive more to its religious and docinl 
being the sacred books revealed-the one directly and the we!l-b.el:llg. This class of thinkers are averse to the revo· 
other indirectly-from the Occult world through the in- lutiowsmg changes proposed by the Bill. 
visible help of the Devas and Rishis and as such must not 
be interfered with by any human agency; fsith in the The other class of people may be those who believes i!l 
Divine l13) Law of Karma-actions and reactions of body 8 sudd~n and wholesale changes of the laws and roles 
speech, mind and intellect as well as in the Sanakara8 regulattng the Hindu community considering them ~· 
i.e., the seeds of Karma and· in several Shastric ceremonie~ necessary measures of reform and emancipation of a cert:ilD 
of Banskaras; faitbin the principle of (14) Janamantarvad' members of the Hindu community. 
which is the theory o~ re-birth of the soul and the · 
Awagaman Chakra-the occult cycle of birth, death and From either point of view the matter. is connected wit~ 
going to various invisible abodes and again re-birth in this the very f~ndame.ntal according to which the society-., IS 

mortal world and in the religious laws of marriage in '.lrder f~rmed •. grows or lS expected to thrive or survive. Beg~n
to help the departed souls of ancestors in the. next world rung With the family as the unit of society with certain 
including the religious laws of inheritance in the interest s~feguards !?~ growth of individualism (by way ·of sepa~a
of the departed souls in safe and regular order; faith in th!l tlon. by partitiOn by mere expression of intention) the jm!lb 
(15) Baguna (with attributes) and Nirguna· (attributeless) ~amlly,system has grown up. The entire Hindu eommunitr 
'!spec:W of the Almighty God and fsith in the (16J Mukti- 18 a btg, congregation of such units of families and if ~he 
the final liberation of the soul. l0~?n1ty as a whole is. to. be stable, compact and enJOY 

S. All Sanatani Hindus believe in• these 16 basic prin- ongivity the very units. must be made, to function in ° 
, manner and be regula~ed ,b:Y such rules as to ensure· snc! 
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cure their own stability as well as the stability of 'the 
!JDIIIuni~ which they go !o form by their congregation. 
Essentially with this obje~t is assooiated' ~he theory of 

,roperty and the rules .of 1ts devolutio~ and the rules 
eglll'ding interest by. birth and the doctrl)les of survivor
hip. The rul~s w~1ch deny . shares or. inheritance to 
1embers walking ou~ of the f~mil~ and gomg into another 
1miJy, such as d~ughters g~mg m~ another family by 
1arriage or sons g~ven away m adopt1on to another family 
re natural and the essential conditions for the soundness 
f the joint family units and· consequently the Hindu 
~mmunity. · 

With ~ a~vent of this piece ot legislation the E.int!a 
?Ommumty will be faced with many new problems which 
1t may not be able to solve in a sufficiently protective or 
pr~p~r manner at the present time. We are strongly of 
Op!Ulon that the provisions of Part n and Parts m and 
Ill-A are inopportune. Our opinion on the fundamental • 
changes introduced by this legislation, has been outlined 
in the beginning. 

. PART IV-MA!l.RIAGE AND DIVOROS 

The present legislation aims at totally dismantling and 
emoving this very foundation upon which the structures 
f the Hindu community stands and at least it has kept 
solidarity by which the Hindu community has beell" able 
, withstand to innumerable external influences and has 
ept itself protected from being disintegrated into a mere 
ollection of individu~ls. 

In our opinion the introduction of divorce and dissolu
tion even in the case of sacramental marriage is no~ pro· 
per. Legisla~ion should not be forced upon people who 
have at all times believed marriage to be a saoramenti. 

. It is a part of their religion. Philosophy and culture. 
Whether the sum total of good or evil arising ou~ of purely 
contractual marriage is greater or less than those arising 
out of sacramental marriage is an unknown quantity and 
much Clll;l be said on either side. Under such 
cimcumstances the vital · point is that the 
opm10n in favour of contractual marriage should 
not be forced by legislation upon the moss of 
people who hold a contrary opinion. The Bill provides 
for botli kinds of marriages, namely, sacramental us well 
as civil. 

The present' legislation tMugh it may be claimed to 
e reformative is nevertheless completely disintegration. 
'he joint family is governed with it the joint family pro
erty. The family property with the division of property 
t each devolution will very soon reach. a stage of an 
1dividual· with very insignificant possession. and will be 
ery weak until and the society growing out of a congre
ation of such units will be an extremely weaker one. 

By this legislation making· .. the sweeping and sudden 
hanges the old house would stand demolished and raised 
~ the ground and a new structure will be in a process of 
rection, wha~ shape it will ultimately take and what 
omparative advantages and qisadvantages will come out 
re matters of poinion on which there may be serious and 
incere difference which time alone can decide. The p:ce
ent tin;le with all their tumultuous problems c1.nd the· 
onstantly changing environmen~s and surroundings on 
,ccount of innumerable unsettled an~ unadjusted factors 
rom which no commUnity, can disassociate itself or could 
!aim to lie immune from their effects is most inopportune 
or a revolutionary and disintegra!ive pieoe of, legislation 
ike the one under question. Even if the proposed mea
iiires are considered to be proper to make law, we must 
>ostpone the matter for a more peaoeful time when the 
1ld house should be demolished and the plan of a new 
me considered. 
It is well known tha~ no one thinks of demolishing •JUe's 

~~sting house (e~en ·if very uncomfortable) during the 
·amy season. 
A community is like a human body. :Even if the human 

lody suffering from ailments it can't be subj.ected to. a 
iteatment sudden and violent trying to change 1ts funct1o.as 
lrom one extreme to the other without due regard to the 
ntense strain which it may find itself subje~ted in the 
Qrocess and with regard to its power to w1thstand the 
~train in its ailing condition. 

The Hindu community as a whole is passing t?rough 8 

period of adjustment with other and its ~~rround1?gs ~oth 
m land and foreign and to introduce a dlsl~tegrative. piece 
0! legislative causing a sudden and vast ~ten;tal ?isru~
tion, though based upon reformation mclinatton . 18 
extremely inadvisable at the present time. Oure ~he 
patient of his disease but do not treat him· so viol~ntly or 
~tixnely that he either collapses or becomes a .cnpple or 
mvalid. · 

If ·it is claimed that greater number of · people are iu 
favour of divorce, then there is the way to them to take 
reoourse to civil marriage. 

Again considering the greater number of illiterate and 
uneducated women, they will be forsaken and divorced by 
their husbands on one pretext or other and considering 
their position it is hardly to be expected that they will be 
able to successfully avert it by vigilently piloting through 
litigation in law courts. Now cases on behalf of women 
who have not 11ble male folks to look after their affairs in 
court get bungled is well known. 

In our view the women will be the greater sufferer by 
introduction of divorce in sacramental·marriages though ill 
may come as a boon to the very few of the modernised or. · 
ultramodernised ladies. 

In our opinion sacra~en£al marriage should be left en· 
tirely as it is. The enlarged provisions for civil marriage 
should be· allowed for some time to work and if it finds 
favour with the people the introduction of chan~es inro 
work sacramental marriage\l'i should then be cons1dered. 

Monogamy 
In this countzy and amongst the Hindus the son is more 

a religious necessity. With monogamy in force a b~rren 
wife will have a very hard time and most probably w1U be 
murdered. In the East it is religion which makes a race 
and this is (literally) true of the ~indus. Cases of more. 
than one wife where there are children are few and far 
be~ween. The instances of Rajas or Maharajas or of ment 
profligates are besides the point. The matter must b~ 
viewed from the outlook of life and conduct of the yas§ 
number of ordinary people who really go to make. up the 
sooiety. Sacramental marriages should ~e ~eft undisturbed 
as iti is and monogamy should not be mtroduced at leas§ 
at present. . ( 

Secretary, Maithil Mahasabha Office, Lahanasara1 
"This Mahasabha is opposed to the Bill ~eiD:g pass~cl 

into Act, 118• the Bill interferes with the pnne1ples )aul 
down in the Hindu Shashtras and it only weaken the Blndu 
society." 



~(t'l FOB Pt1BLtCA1.tOM 
t1Ur use ofMeifJJera onlfj) 

GOVE.tmmJNT Oil' INDt.A. 
MINisTRY OF LAW . . . ' ' 

PAPER No. Ill ·· 
O:PINIONs· 

on 
. T~ HINDU CODE 
(Introduced in t~e Legislative .A.ssetrj)Jly on the 11th JP~t 1947 a~ ublished 

~nth~ Gazette of Ind~a ® the 19th ~J!Til1947.} :p 

• . \ 

,.Opinions Nos.. "13'-16 

. UNITED PROVINOES 
' . ., . .: ;. ' ' 

[o.l3;;,-From the Secretary to Gqvel'l.llllent, United Pt6vmees, Luc~ow; No. 2457/VII-343.47, da~ 
, September 10,1947 • .- • , • • • • • • • , · · , ·. 

PAOIIIS 

ro: 14.-irom the .Chief·Collllllissioner; A.jmer-Merwara., letter No. F/17-17{00); dated 3Qth September, 
. 1947 • • . • • • • • • • • • •. • • 

AIMER-MERWARA 

The EAST PUNJAB 
ro: 15.-From the Home Sooretary to Gov!U'IlDlent, East Punjab, latter No. 211-J-47 /2922. dated the" 3rd 

~bar,l947. .. ' .• • • • • • · • • : • .:· • 

BOMBAY 
lo. 16.-From the Sec~etary to tho Govemmen~ of Bombay, Home Deparbment, letter No. 2207 /5B, dated 
• 1 the 8th :Qeoember)947 • ~ • · • • • · ; · · • · • • • • • • 48-49 

No~ 13-UNITED PROVINCES · Mr. L. S. ¥.Jsra 
LE~TE& FROK THE S;ECRETA.RY To GovERNAmNT; UNITED 

P&oVlNOES, TO TB$ SECRETARY TO THE GOVERNMENT OF 
INDIA, LEGISLATIVE DEPARTMENT, NEW DllLIII, 
No. 2457 /Vll-343-47, DATED TilE lO~!J 8El'TEMBER, · 

: I got the Bill only yesterday, and my impressions abou6 
the proposed legislation are based upon a hUJ"tied -one 
hour's reading o~ it. 

1947.. . . ' ~ 

I 'am directed to""', say that this Government does ~ot 
ixpress any opinion on the provisions of the Bill. Cop1es 
If the, OpinionS SO far received are enclosed in duplicate. 

2. The Bill was puMished in English in Pari! VI of the 
Jnited Provinces Gazette, 'dated May 31! 1947~' . 

Hindu Law_is to a very large extent baaed upon reli· 
gious susceptibilities and spiritual necessities of a Hindu, 
and I find myself averse to changing it so radically aa ,to 
convert it into a mere secular Code unless conditions of 
the society render such a course 611Bential in any Special 
direction. While unification and codification are de&lr· 
able I apprehend that a complete depar.tum from .the tra• 
ditional Hindu Law should ·be avoided as far as possible. 
I am not in favour of· the abolition of the present Hindu 
joint family system and co~sequent fra![!Dentation of 

Mr. Ghulaxn Hasan, Chief :Judge property, The proposals· relatmg ~ adop~on app~ar .to 
Th "' · ' · ful · · ns me also to be repugnant to the ordinli!'Y Hindu nations. 

e proposed Bill contains m~ny us~ proVISlo The introduction of· divorce within the well defined ending. to reform the Hindu Law m certa1n resp~ots but. . uld . 
n .view of the. impending. political. ch~ges I.~ the limits 'as envisaged in the Bill wo appear n~c_essary. 
nore appropriate moment for ·cOnsl~enng. ~odifica~1qn of Beyond this I have nothing to add to the opwons of 
lindu Law would be when the UDJ.on LegiSlature star:ts Honourable P. K, K. and Jionourab~e U .. H. K., 11. 
\motioning. · . · with_which I generally agree, 
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btl del~gated .~o the l?rovinciullegislat~ ~hich lllay th 
J~g1slate. havrng regard ro the peculiar requireznen~t~ e1 

I agree generally with the opinion expr~ssed by · tlle provll,lce concerned, ln the circumstances it is de/ 
:Mr. Justice Kidwai and would content myself With draw- able at least to postpone a consideration o~ this piece u: 

ltouourahle hlr. J' ustice P. K. Kaul 

ing attention to two other points : '· · legislation. · 0 

(1) Under Clause 5 of the Bill a daughter 'and son f 'am' .well aware that there has· been a de~and .f 
succeed together. This change is being introduced ·some reform o.t. Hindu law to br..ng it into line WiU 
apparently for the benefit of the daughter. The propos- modern coucept10ns. At the _same tune there has be 
ed change, however, ig110res the existing state ·of affairs . consideooble opposition to this on J;.he ground :that it~ 
in Hmdu society. A very large percentage of Hindu . not necessary that every :thing which is modern shoU)~ 
~athers !eave unmarried daug~ters ."Yhom their brothers, .be.,either d~sirable or good and t~at it is j:ust as possiblE 
1rrespect1ve of whether they mher1t any property · from -that the moderns may be more IWSta.ken than their ances. 
the father or not, ·consider it a social obligation to support · tors. 1'his is a controversy to, which the fullest latitude 
and see married. In our countrJ where 75 per cent. ~f. shouldbe allowed not only in the legislature but also 
the population consists of agricultural tenants•. there IS in" the press before any definite step should be taken 
not much that the sons inherit from their fathers. But · Such laws hav_e a ·far-reaching effect and the attetnp~ 
the existence of the social ·obligation to which Tef~renlle that have so far !)een' made to amend ~he Hj.ndu Law 
has been made, makes it incurub~nt upon them. to1 come have,·· in most oases,' created serious anomalies. Care 
to their unmarried sisters' help. If daughters are allow- should be taken j;hat such anomalies should not be creat. 
ed to share sinmltaneously with their brothers in the ed now. Codes such as j;he proposed one which deal with 
property which may be left by the father in a ,vef! small marriage, divorce and inheritance should not be altered 
~urube~ of c~~es: this muy le~d ~o the, brothers d1sregar~- from day to day and, ;therefore s~owd be we~ though\ 
mg thell' obhgat10n :!bout their Sisters support and mam- out. This cannot be sa1d of the B1ll under consideration. 
ages and the suggested change instead . of being to th.e To give only a few instances. In Part I, section 5 (i) 
advantage of the daughters prove detrimental to thell' the word '.'related'! is defined .as including the relation. 
interest except in an infinitesimally small percentll&e of ship ofan illegitimate ,child to' its mother but what the 
cases. effect of this is is nof apparent:· In the definition of .the 

word "soh" in Part II, section 2 (a) the word "son" is 
defined but no mention of an illegitimate son is made. 
Thus though an illegitimate son is related to his mother 
and her other offspring, he is not her son for the purposes 

. of inheritance because he does not come within the defini. 
tion of""son" in Parfi.II. This is a serious defect. 

(2) Under clause 11 of Part VI of the Bill a widow's 
right to adopt tenninates when any Hindu son of ·her· 
husband dies leav!ng him surviving a Hindu son, widow 
or son's widow. nnd once terminated the widow's right 
to adopt can nerer rev\ve. This is generally taken t?· 
be the existing Hindu Law as stated in the curr~nt text 
books. The~ correctness of this view has been doubted 
and there seems· to be na good rea.son ''on principle why 
a Hindu mother may not be able to perpetuate the line 
by adoption if, her son dies leaviu1! a widow who re
marries or capriciously refuses to make lin adoption. I 
would, therefore, suggest that Part 2 of this clause he 
deleted. See Bapuji Ramji Patel . versus .Gangaram 
Madhaorao Deshpl!llde snd others, A.I.R., 1911: Nag
pur page 116: and Mst. Prem J agat· Kuar and: others 
versus Harihar Bakhsh Singh· and others, 1946 Oudh 
Appeals page 32, at page 46. 

• A question of pollcy · which arises in this .co~~ction 
is that among a large number of Sudras an 1lleg~t?nate 

· son also takes by inheritance to his father. He will no 
longer be able to do so .. It may be that no new law con· 
ferring rights on illegitimate children should .be ~atned 
on-the- principle that this would ~e encouragmg ~un?r· 
ality but, when thp right already eXIsts, there IS no JUS~we. 
in terminating it, because it· fs puriishin1f the. innoce~l 
offspring for the guilt of their parents and IS not m 

Honouiabfe 'Mr. Justl~e M. H." Kidwai · 

It is not possible to give in a short time a considered 
opinion on all the provisions of the Bill under consider
ation which covers a very wide field and runs counter to 
many of the. deeply cherish~d principles of Hindu jurist&. · 
1\Ioreover the Rindu Law· 'extends over a vast territory' 
in which, although it is known as Hindu Law through
out, different forms of it have prevailed for a very long 
period of time and· anciP-nt aDd immemorial custom's have 
been established. It is now _proposed to codify and unify 
the ,Ia""'' · Laws'·develop in· .accordance with the require
ments ·of "the -people· to' whom· they nre applicable and, 
although there is in theory an ideal syst~m of law based 
upon 1mexceptionable principles, it is difficult to deter. 
mine without li greut.deal of research and discussion what 
that· j{lea.l is. . It -would, .. therefore, be rash for anyone 
to ventu~ aB ,opinion. within· the space of n few days or 
hdurs· on· a c legislativ~. measure of such wide reaching 
effect:· · !. 

. ·Further at thr- present moment it is not known wliether 
such pieces of l.egistatioi1 Will lie within the legislative· 
powers of the Provincial -legislature or whether they will 
be dealt w:tb by the Union legislature. -The Bill contem-· 
f'lutes that the Union .legislature will deal with succession 
fu all properties ·other than '·'agriculturalland ;" because, 
under the existing Government of Indin. Act, land is in· 
the list of Provincial subjects. Thus, if this pi~ce of 
legislation is passed, confusion will become' worse con
founded because there will· be one law of inheritance re. 
lating to agricultural land "'md another relating to all 
other kinds of property. This is certainly not desirable: 
Further it may well be that the entire power of legisla- . 
tion with regard to the personal law of the eiti?.en may 

accordance with social justice. 

The Bill devotes great attention to increasing the ~ghta 
of womeQ. This .is but right and proper since thes~ ngh!6 
. have too· long ~een ignored. Nevertheless· men should 
not now have injustice done to them because' women 
have so long been unfairly treated. Some of the defects 
of the scheme of inheritance may 'be pointed out:-

.. (1)-Wh~\1 a unif?rm rule of law for inherit~n~: is. laid 
why is an exception made in the mise of custom of smgl~ 
heir succession?' . . . ' . -

(2) The widow is given a share equal to that of. the 8?~ 
although the widow has only herself to' main tam whi~ 
the son has not only to maintain himself but also his 
family and .to keep up the family traditions. 

· (3) A h~lpless mother comes after a daughter's .son 
although the elaims of the former and of the father nre 
greater than those of the latter. 

- (4) Uterine brother and .sister are not amon~ th~ he~ 
at a.H until the distant relations are dealt w1th, 1t' 's 
mother's son or daughter are postponed to a mot er ,

6 brother's or sister's son and even to a father's father 
brother's son's son's widow. 

(5) There s~ould be no scop~ for the suecession of such 
persons as the !\Charya or sishya. 

(6) When a widow succeeds jointly with- a son and gel~ 
an equal share there is no reason why ·a jmsband shou d 
not succeed .to his w:fe's !)state jointly with the son an 
daughter nnd also get a similar share. . 

(r.) Th ·· · h , wn heirs, 1 • ere 1s no· reason . w y the woman s o . n's 
e.g., her·illegitimate son should not succeed to a "'0f:er's 
estate in preference to her son's heirs or why her fa ed 
heirs, who are mostly her own heirs, should be postpon 
to the husband's .heirs. 
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(B) There is ~o occas!on for a provision for disinheriting · hi h th 
1111 unchaste wife. This always causes mischief and if In w c ·· ey have been written. One would now have 
the conditions laid down in section 19, Pllrt II are ful- n~turally expected. a still better and more comprehenaive 
tilled either the· husband will have divorced her or he _B~.wrttten 10 a still clearer and more familiar style main· 
will h1,1v.e condoned ~he unchastity. · t&inmg the. ohuracterist.cs and genius of the Hindu Law 

and· t·eilec.Gmg. also the spirit of the present times: The 
(9) The provision disinheriting a convert is opposed present Bill IWlls at amending and codifying cer~iu 

to the caste disabilities removal Act. · · branches of the Hindu Law; this means that now we 
. Many other defects of a skilar ~ature may be point- ~ave to depend on the above works and the present Bill 

ed: (if passed mto .a statute). This must result in oonfu8ion 
With reg~rd to the chapt~r dealu;g with marriage the worse confounded. The law · embodied in the above 

following matters require consideration:- f?ller works go~erns the various country like large por
ttons of the Hindu world of this vast sub-continent of 

(1) Enforcing monogamy is not always conducive. to lndia an<j,; represents the var;ous proper schools of the 
good morality: it has led to widespread concubinage and ~du Law ··affecting some 25 orores of persons. The 
immorality particularly in European countries. Bill proposes first to define custom and usage but it does 

(2) Provision may be made for sterilisation of idiots .not. bring into prominence the fact that they are in dero-
uud lunatics by a separate law but t~eir marriage should gat10n of the general law· and gives no enumeration of the 
not be forbidden. customs or usages it saves. It professes to formulate a 

(3) The minimum age limit for a country like India is code of the Hindu Law which should be as complete as 
too low and this ~ill oper~te adversely in the case .. of possible, .it seeks to provide uniformity in ali branches of 
poor village people who cannot protect their sons and Hindu Law for all Provinces and for all sections and to do 
daughters so effectively from temptation. away with old different provisions of the Hindu Law on 

· the score of simplifying them (an ·impossible feat indeed 
Similarly throughout thf Act, particularly in matters as the actual performance or the present Bill goes to 

renting to divorce, there are other: objections, but it is show), it professes not to. affect or to affect or infringe 
diffiQult to enumerate them all. the liberty of those who prefer to adhere to the old ways. 

Finally anqther serious defect in the Bill ~hich. re· The Bill, however, as it stands, deals with only certain 
quires remedyinl!' is that the sections o{ each chapter .or branches (and refers to other branches of the existing law 
Part ure numbered separately. This will cause confu- SI\Ch as the Indian Succession Act of 1925) and in doing 
siou. All 'the sections should be numbered seriatim. so adds ·several unpalatable . matters; it does away . with 

· · - ..... ··l the practice of the millions of persons and provisions that 
Honourable Mr. Justice s. 'B:'' Chandi~amani h11ve gained ground fqr centuries. and established rights 

thereunder. In seeking· the so-called· uniformity it'. at 
In the very li~it~Jd time at rny disposal it is not possi- _ once leaps into the dark sacrificing the well-established 

ble t{) make any detailed criticism of the . various provi· . c~rtainty of la>v and introduc~s sudd:m innovations 
sions. of the proposed Hindu Code. I must, however. · (omnis innovati'o plus novilate quam utilitate prodest) 
say that a very bold . step has been taken to introduce unmindful of customs.. traditions and settled lnws; it. 
social refonns in Hindu society .. The status of women seeks to abolish the mitakchhara law of snrvivor.~hip and 
has been ~aised; Daughters h~ve been' .given the right the Mitakchhara right .by birth; it seeks t<> throw· inj;o 
to inherit property. Where dllwry system pr~vails, pro~ the back ground the law, of the special requirement of 
vision has been made that the .consideration received for Chastity in co!Ult~ction with inheritarae and maintenance, 
!oniienting to a marriage shall be deemed to be the pro· we have ..... -A- qffi & ~ ~ in sanskrit qfa-
perty of the bride. Some reform in ·r:narriage. has also ~I '"'II 
been introduced. Divorce, which was practically run· liT <fiDr~ ~ 'fi1T ~~ ~ m ~FPt ~ 
mown in Hindu society, at least among the higher castes, 
~as now bllen recogni~.ed. Thits is a reform in tJ;te right ~: ~'iii~ II ~:~~~~~II 
lirection. The joint Hindu family system, which has which is re~dered by Sir w. ,Jones. Thus-''While she, 
1een disintergrating for the last many years: has. been who slights not her lord, but keeps her mind, sp~ech and 
rlven the final death blow and ·has been abolished. body, devoted to him, attains his heavenly mansion, and 
'The law has been amended·, simplified and codified ;., is called sadhvi or virtuous by good man" (Manu, V, 165); 
respect of the . most important every-day common in~·- it seeks to abolish polygamy and make monogamy com· 
dents of life in .Hindu soaiety. The law· has been latd pulsory and to enter particulars. relating .to a S~cramental 
down conci~ely an4 clearly in :respect of .intestate s.nd · marriage in a register (the Hmdu Law p~rmtts a man 
testamentary succession, marria~e . aJ)d dl'Vo.rce, mam- to have more wives than one at the same tme, alth?ugh 
tenance, minority and guardiansh1p and .ndopt1on:,, it recommends mopogamy as the best form of conJugal 

to life ...... monogamy is the general rul~, though there are 
From the superficial. scutiny of the Bill it appears solitary instances of polygamy. Th1s usa~, however, 

1ne that a slight amendment to seotion 4 of Part I of ~he cannot but be held just....... The.re are. various re~sons 
Code is necessary .. A :Vtllid custom Jlhould be ?ne w?ic~ for end against polygamy which 1s sought to be mter· 
is "not unreasonable" or ."not opposed to pubhc pollcy. dieted by legislation deemed b~ so?le .as the panacea, for 
~nd, in addition, it should also be not opposed. to !fnv II evils in India. The Hindu mstttutions are founded on 
!l"jlress enaatment . o~ the leg'slat?re. Accordmgly I :he requirements of the diversified human nature ~nhd 
would suggest addition of the folhwmg words, condition ·and ought not to he lightly· inrerfered 'f\.' 

·~or. to a~y expres~ enactment of the legislature." at the m'stance of persons distinguished ~y ego ~~ to 
!o the first proviso to section 4 in Purt I of the Code. sentim'entalisrn and spirit of intolerances. It IS fru; b~:ter 
I support the Bill. that those men of property, that are impelled by me 1~8• 

tion should take the responsihilitv of O]lenly t ha~ng 
several wives than that they should secretly con rc~c . as ~ I 

Rai Bahadur Pt. Bri(Mohan Chandola, M.A., LL.B., 
· President Garhwnl Bar Association, 

Pauti, Garhwal. 
It is ~ally daring to ha~ard on's opin.ion on a matt?r 

ike this in a few words. Though there ts no doubt th~~ 
he Rau Committee has done much laborious work m 
rafting the Bill yet one cannot ignore' the fuller an!! 
tore comprehen~ive works on the Hindu Law, by.:Ma:vn~, 
:arkar, Sastri, Mnllas, Trevelyan, Dr. Gour, etc,. th~~ 
ame is legion indeed. It was Dr. Gour ~ho _first ga 
he idea of n full :Hindu Code and wrote hts Hmdu codd 
n the. Hinau. Lnw. These works are well lrno"'ll an 
ten are all familiar wjth. them and the excellent way 

lllanv left-hande<i marrifl~?;eS as they please ............. : ... .. 
(Sarkar Sastri's Hindu Law of 1940 P· 142); i.t seels to 
rovide a certain artificial and protracted procedure for 

~ civil .:mnrringP- which may ulttmntely supersede sa
1
cra-

t I marriages and reduce them to a mundane p nne 
men n i i! conttr~ct I the provisions in ~he- ~ill as .to the 
or ~ c v . . . rtainly a novel tedtous mnovatiQn for 
civil mamage IS ce ) "t eeks to applv 
l:find~ts of ~eligio~st~o~se~a~ve;;~~i~; c:rtain specified 
certam secttons 0 e · · · h ti and law of 
~iolations; it seeks to intro~uc~al~ .e ir::ek~e to introdt•ce .. 
divorce on a large or 11enera s · •, . •ft 

. t' . th<' mntt~r of adopbon; etc., e.,, regtstrn ton 111 . 
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I h been a life-long student of the Hindu Law and Now, "it may at o~ce be' observed th~t this slrat~ment 0 
&ve · "t · works in En lish and the original objects and reasons IS very self-contradictory and 1nconsis 

have b?~ st~:~n~e~n ~t in actual :ractice during. these tent. It will be. found t~t there is great divergence bet 
Sanskrit' I f lif n orthodox Hindu tr am 73 years ween the declaratiOn of obJects and reasons and the provi 
long years 0 my e ns: essa to make certain amend: sions of th!l Bill. The statement starts 'off with the pro 
now). .It low 8.e~ms ~ c th ~resent Hindu Law .in the fessed object of checking and avoiding piecemeal legislation 
~ents a~ Pf?VISIOnt t~ H~dus as a whole and in the urges the necessity of consolidating the Hindu Law and 0 
l~ght of e views ~ e . ces 1 would maintain the achieving uniformity by its codification, yet its own dec 
lig~t of ~te J:.spel~tive pro1~tio~ is to be made it :nust Jared purpose only is "to amend and codify certain bran 
vanous sc oo ·. a co;pl . tent code comprising all ches of Hindu Law," which again amounts only to piece 
be a telf-co~a 1H.d d anL consd for this purpose 1. would meal legislation. Indeed, it cannot any how be de4 
branche&- of t e 10 u aw .~~ of several moaern ·aged cribed as codified or consolidated legislation; considering 
suggest a full selec1t codm~a!:mtists like those of old particularly, that it does not deal with the whole of th~ 
scholars and seve~; ag~ k d i Sanskrit the most Hindu Law and it professes, in the statement of objec~ 
(the ~du L~w emg oc e ~p ,n classical Tan ri es). and reasons at least, to proafaim the freedom of the 
perfect and diffic~td1of th~ ait~r; imitating the~o!ign diflerent sections of Hindus to lead the lives which t}jeJ 

I am not for bbn Y or Wli' .ICI istration is at . wish to lead. It demonstrably appears, from a persua 
or western laws (I do not f thmk tba\ ;eg rriaaes and of the Bill altogether, that it fails even to achievP itl 
all necessary i~ matters 0 sacrame~ :· ':f!e ~nius of own purpose. The inference seems irresistible that th1 
adoption). I w1sh to pre~e~e the dis me ~bl pro· sole objeoil, which thill proposed legislation may be ablE 
the Hindu Law .. Though t ere are some sersl ei am to accomplish, would be to disorg9Jl,ise Hindu SocietJ 
visions in the Bill t~ken ~?m. the cun;~nt 1wJ. not almost irritrievably by an e:!j_lerimental measure, and t< 
wholly unable to call 1t the ~ndu Code as ~ oe; the , sow the seeds of frightful dissensions amongst the variou1 
represent the views and ,P;acttoe of .the I!E;nera ty 0 re· sections of Hindus. It may even be thought that people, 
Hindus and adds obscunt1es and dlflicult!eS to the P who can on account of their personal prejudices and pre 
sent law and practice. . • ferences, find it inconvenient to conform to and £ollow tb~ 

I bl t support the Bill in it!! present form and regimen and discipline of religious life, wish to break awa) 
jm un~e l of the opinion that it should not be gradually from he restrictions which appear to them t< 

so a~ 8 nlg Y interfere in any ·way with their convenienoe. Thus thE 
passed mto a aw. various branches of the Hindu Law are assailed from time 

~· to time a.nd sought to be altered to serve the immediate 
Mr. Yuvraj Dutt Singh of the. British Indian Asso-' purposes of these advanced sections or even individua!Jl 

ciation, Oudh. who have some following. 

After most carefully considering the Bill; descl1beil It is, however, admitted that piecemeal alteration and 
98 "A Bill to amend imd codify •certain branches of the amendment of Hindu Law, or any law for the matter of 
Hinau Law", the B. I. Association, Oudh. is. m?St that,, is always an undesirable thing. It catlllot. be de· 
emphatically of the opinion that t~e ~hole. of this ~Ill, nied that when we are dealing with one· t.opic of the law 
or, in any case, considerable port1ons of 1t constltutP. then we have necessarily to remember that other topics 
most revolutionary departure from the fundamental are not without their reactions on. the branches under 
principles and ideals of the Hindu religious system o! consideration. Every branch of a particular system of law 
law.· Indeed, the whole proposed legislation would ap· is all of a piece and pattern with the basic couceotioo of 
pear to be designed and caloulated to m~rk an~ effect it which in the case of Hindu law, for example, is the 
drastic changes in the structure of the Hmdu life. It ideal of Nirvana or the spiritual elevation and edification 
is apprehended, therefore· that the provisio~s of t~is of the soul through the turmoils and vicissitudes of world· 
Bill are bound to clash violently with the behe£ and faith ly life. Therefore, when the need for any comprehensive 
of the over-whelming majority ·of Hindus. and co-ordinated solution of any problems of religious laws 

The Association has been watching· with utmost anxiety is felt, it ?~n only be satisfi~d by a. complete survey of the 
and apprehension the frequent attempts made to cl).ange wh~le relig~?us. syst~m which creat.es the law. All the 
the Hindu Law. There are. it seems, certain small yar1ou.s subJects, whtch are essent1aUy co-related and 
groups of persons, who describe themselves as advanced , mterdep~ndent, ~ave t? ?e tackled ~oge~h.er. 'rhe mo· 
and progressive sections of Hindus and they have made a men~ thts essen~1al prmc1ple of mamtammg and P.re· 
fetish of a complete transformation of all existing idene of servmg the motive purpose is accepted, the conclusion 
life. These people, impelled by their reckless enthusiasm, follows that ilhere should be no piecemeal alteration and 
are frantically, seeking freedom from 'religious obligations, amendment of the branches of a law. Careful removal of 
which they find inconvenient, by procuring legislative the ~buse_s of the whole law, even if delayed, rather than 
11anction for leading modernised life. A series of enact· burned piecemeal legislative changes and alterations, bow· 
ments have already been haphazardly pushed through, ever ":ell inte~tioned, would always be preferable. Qu!ck 
which have directly encroached upon and disorganised ~he remedies, which would themselves be liable to nlteratiOD 
Hindu ideals of life. This bill is the latest instalment of and amendment every few years, are always disastrous. 

this kind of legislation. It may be conceded that consolidation and codificatior 
An. anal!sis ?f the very statement of objects and reasqns of the whole system of law may be a laudable object; apart 

of this Bill dis~loses most dreadful confusion of .thought of course, from the objeetion that ·codification makes the 
and purpose wh1ch appear to have prompted its prepa- law rigid, stereo-typed and stagnant, and -that it A~'J) 
ration. The statement sets out, inter alia that for some· · stops· the process of liberal absorption. But codification 
t~e past theye ~ave been. attempts to p..;,mote and pass necessarily implies that the law itself is to be consolidoted 
piecemeal leg~slat10ns on different topics of Hindu Law; and not that it cim be changed and altered against its own 
that there was a ~wing public, opinion in the country in purpos~. Judging from this point of view piece~e~! 
favour .of a consolrd~ted and umjorm code dealin9 with alteration of the branches of a law would never be JUAh · 
the diflerent toptcs of Hindu Law for all the liable, so far at least as the positive law ,is concerned· 
Provinces and for all sections of Hindu society, that no · 
thoughtful observer of the present conditions and trends in ?onsidering, however, the· .whole question of the alter· 
Hindu. Society can £ail to be impressed by the g~·eat need at1on and amendment of the Hindu Law and indeed. of 
there IS to al.ter the law so as to make it fit the new any repgious law, it is seriously doubted 'if th~ legislatiV< 
~a~m ~ wli.ich Hindu Soci~ty ~eems to be rapidly ad· aut~or1ty can ever be invoked for this purpose at all. ~~ 
J~t~ 1tself and that the BtU a1m8 . at providing 

1111
ifor. legislature can justifiably claim to possess the autboritS 

t_ntty tn all branches of Hindu Law. The statement most and power to alter and amend religious laws by· its 0~ 
mgenuously.c~>ncludes with.th? remark that the only effect power. To suggest that it can assert or exercise any su~ 
of .the proVIBIOttB of the Bill 18 to give a growif111 body of aut~ority, would be nu absolute futility. To suggest th~s 
Hh1~u., men. and women, the liberty to lead the lives particularly with respect to Hindu . Lnw which is jndlS 

. w .zc~ they Wls_h !o leajl without in any way affectin or itt· pu~abry a religions law based upon Divi;e revelations aD! 
/l'lfl1/lfi1J tlte s,m,wr liberty of those who l'refer t/arll which. has been consolidated by spil'itual . precepts ant 
fl) the old !Aiays. 1m prB?t10es, accepted and unquestioningly followed for ~ell 

tur1es and centuri~s, would amount almost to profanation 
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lbe fundamental basis and its ground structure can never 
00 subjected even to an~ ~xtraneous reformation, much less 
,Iteration. In~eed, !eh?1ou.s laws be_lieved to buve sprun? 
rrom divine ~1sdoru! With 1ts essential attribute of infall
bility and umversal~t~, are. always deemed to be inviolate 
1nd jmmutabl~. D!Vlne Wl~dom can not be superseded by 
;he circumscribed human w1sdom of even the highest cnli-
1re: It need_ hardly be rep~at?d here that, according to 
[indu concept1on, whatever IS m the Vedas is absolutely 
1ochangeable- and eternal. . An unalterable belief and 
iaith in its efficacy and effimency; is a necessary token 
10a gurantee ~f one's a~er~nce to a religio?s. system. H 
;here is the shghtest .dev!at10n fr~m the rehgtous tenets. 
>r ones faith and behef m them IS shaken, theu there is 
m automatic dissocia£ion from the religion itself. .:rt is 
;ben a clear case of apostacy. Consequently there can be 
10 justification for securing ~o suc}l people any support and 
n-oteotion from that religious system, much less any justi
ication for permitting 11uch people to alter and amend the 
aw itself for their own benefit and satisfaction. To permit 
~he mutilation of a religious law in its own name at the 
nstanoe of those ;.ho do t~ot wish to adhere to it would 
1e nothing short of a.n outrage. ' 

'In any view of the matter, however, the Legislature 
1as no right to enact laws against the religious, moral 
md eugenic ideals of. a society, or even against the n.ge· 
ong habits and religious customs of a.-people. The proper 
Jourse to follow, jf any reformation is required, would be to 
lisoover the evils and to eliminate them from the habit~ 
md practices of the people by moral and social influences 

show. Part 1, dealing with preliminary matters, provides 
in Cl_. 3:-

" Operation of Code in relation to previi)U8 cttstoms and 
usages:-

ln regard to any of the matters dealt with in this code, 
Its provrsions shall supersede any custorn or usoge not 

hereby expressly saved. 
Now, it appeal'S that very few, if any, customs and us

ages are "expressly saved" in this Bill. Inevitably t-here· 
fore, great deal of difficulties will be experienced on this 
account and litigation would be frightfully multiplied. 

Part IV, relating to Marriages and Divorce, in Chapter 
1, Cl. 2 provides:-

"2. Two forms of Hindu marriages:-

There shall be two forms of the Hindu m!lrriuges, 
n~mely :-:-

(a) A Sucro.mentnl marriage. 
(b) a Civil marriage. 
This is followed by Cl. 3, "RequisiteB of a Sacramental 

marriage-A Sacramental marriage may be solemnised 
beliween a.ny two Hindus upon the ~allowing conditions, 
namely:-

(a) Neither party must have a spouse livmg at the 
time of .the marriage, ....................................... ". 
""Then follows Cl. 7 "Requisites of a Civil marriage-A 

Civil m;:irriage 'may be contracted under this chapter by 
u,ny two Hindus, upon the following conditions, namely:-

(1) Same as in the case of Sacramental marriage. The 
other conditions are also more or less similar. 

This is. however, only so far as alterations and amend It may first be pointed out that Sacramental marriage 
nents of religious laws in their entirety are concerned. is no where defined in the Bill Taking it. however, to 
mt as regards piecemeal legislation with respect to parti- mean th1 ordinary Sacramental marriage under th!l Hindu 
:illar branches.· all that need be said again is that it iK Law, it seems rather anomolous that it is subjected more 
1either justified nor warranted on any grounds wha'soev Jl'. or less to the same conditions as a Civil Marriage under 
ffivery part of Hindu Law is neeessarily a~ integral p~rt the Bill.and Condition No. 1 is identical. Virtually, 
Hhe whole scheme of it. Interference w1th any branch th,erefore, upon a comparison of the two forms of mar-_ 
1f that law is bound to upset its balance and equilibrium riages providPd and tht~ conditions thereof, the conclusion 
rhere can be no conceivable justi£cation for alteration natl:rally is that in reality only the Civil form of marriage 
1f the various branches of the Hindu Law merely on ac- is. to be p!lrmitted. ·This is wholly. incomprehensible in 
:ount of its non-observance or misapplication, and it woulrl _view of the declared object of not interfering with those 
esult in making the confusion worst . confounded. If who wish to adhere to _old ways, and further because Sacra
here are hard and unfortunate cases. as there a~ways ar~, . m!;lntal .marriage is expressly saved. . In any case, it 
f there are special circumstances .of modern l~fe .. ?r Jf , seems it will be only a truncated form of Sacramental 
here are special prejudices and preferences of mdmduals marri~ge which may be left in future, if this legislation 
1r particular sections of people, then tbe proper reme~y ·is passed. It is needless to add that marriage according 
md redress can be secured for them by separate a.nd m· to Hindu Law is a Sacrament and a Sanskara and inter
lependent legislation, with which they. ~an optiOnally £erence with the subject is a direct encroanhment upon it. 
rovern themselves; as in th~ case of C1v!l mar~wges al- Apart, however, zyqm the anomalies pointed. out above, 
·eady provided fo~ and sim1lar enactments ~h1?h have a nference may also be made -to Cl. 24; relatmg to Pun
Jeen ~!ready passed and enforc~d. ~t may·m01dentally ishment o: Bigamy, which lays down that, 'Any marriage 
>e pomted out that, as' a rule dlfiicult1es are felt and ex- between two Hindus celebrated after the commencement 
Jerienced by persons by their own fault· nnd by r~~son of this code is void, if at the date of such marriage either 
>f the non-observance of and violation of laws and rehg!Ous party Iiad "husband or wiie living; and the provisions of 
duties. Tire remedy then is not to change the law,_~ut t? Sections 494 and495 of ~he !?,dian Penal C~e ~XLV of 
reform and educate people to a proper sense of theu ethl- · 1800) shall apply acoordmgly . Now, cons1dermg that 
iai, and legal responsibilities. Steps should, . ~hemi_or~, this provision is to aply indiscriminately to all ~ndus and 
be taken in the direction of making the. extstmg htw~ "Any marriage", including Sacramenta.!. Marnages, the 
comprehensible, and to ensure and provide for proper implications may well be realised. 
propagation of the law and their due enforcement. The most pernicious provisions of the Bill are, ho:wev_er, 

· ' contained in Chapter III; relating to Nullity. InvalidatiOn 
The Association, therefore, deems it necessary -tn ~e- and Dissolution of marriages. Cl. 9 therefore lays down 

cord its most emphatic disapproval of the proposed legiS· in effect that either party to a marriage celebrated b~fo!e 
la~ion. It il\ regretted that th~s~ baneful utte~pts are or after the commencement of this code may, at any t~e, 
bemg made deliberately or unWittmgl~, o~ alt~rmg_ and present a petition to the District ~ourt or to the High 
changing the whole Hindu system of !if~ 111 th1s m~nner, Court, praying that his or her marr~age may be declar.ed 
whereby the very foundations of the Hmdu Law, If no\ 1lU11 und void. Further, Cl. 30; relat1n~, ~ decree for Dis
the Hindu religion itself, are. bound to be sh_aken .. Thes~ solution of marriage, lays down that · E1ther party to a 
observations are not made only in conformity ~lth an marriage celebrated before or .after the co~m?ncement of 
support of the orthodox opinion, but o~ the basiS of thr thi3 code may ,present a petitio~ t.o ~he DIStr.lct Court or 
e~tablished principles of the Ethical jurisprudence recog- the High Court, praying that h!~ or her marr1age may be 
UISed all over the world. d' 1 d 

~~~,;~it ·~~~·~a .. h·~;ai~.b~·j,~i~~d ·0\~t that th~ intro~uction 
Coming however to the Bill itself, it mn.y at onc1~ h

1
2 

stated tp~t coreful' consideration of its provisions 0 ear 'Y 
cliscloses that this Bill contemplates ani! marks V~lr{ 
serious departure from the basic principles nn~ the sptrl• 
of the Hindu Law. Some portions of the ·B1!l, sur:h a~ 
those dealing with customs, stridhan, mnmages n~r 
ndopbion etc. a!•o of a very revolutionary oharnote.r · as 0~ ':1 
a brief Mnlysis of some of theRe provisions Will renchl.~ . 

of this idea of Dissolution of mnmnge or D1vorce Ill any 
form is a direct violation of the most sacred tenets of t~e 
Hindu religion nn.d cuts at .the very root of the fnm1l! 
structure of the Hind1Js. It_ may ~v:en bll deem~d a post· 
tive ontrnge ngninst the ent1~e re~Jgtous conceptton r!gu· 
lnting the mntrirnoninl relntlOnShlp. . Its repurcusfnons 
call well he visualised when we constder the fact that 
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these provisions are to be given r~trospective effect against This can be done only if the principle that the soluti< 
all kinds of marriages. Marriage in Hindu Law is regard· ·of all the problems .have to be found within the religi< 
ed as an indisoluble union of the husband and the wife soope and on the oasis of Shastric sanctions. It 
e.xtending to the ne.J.i world. Neither party to a marriage, earne$tly hoped, therefore, that the present _groposa.Js v 
therefore can Divorce the other unless Divorce is allowed be dropped in the larger interest of the people who prof1 

·by custom, as amongst a certain lower classes. It may to belong to the Hindu religion. 
1 be remarked, incidentally, that it was this principle of ' d 

indissolubility of marriage, and the duty enjoined upon ':l. It may be emphasise once again that the Bill llni 
Hindu wife, which gave the R'mdus the most marvelous consideration will lead to most disastrous consequencl 
traditions such as those of Seeta and Savitri. if it is enacted, It is apprehended that jn-the name 

codification and consolidation, it seeks to make revol 
tionary changes in the Social order of the Hindus in utt 
disregard of their age-long traditions. If these propos1 
are not abandoned the~ they wot# inevitably lead 
disruption of Hindu families, whieh will ultimately rest 
in the disintegration of all their religious life without ru 
compensatory advantages. In any view of the matte 
however, this is a most inopportune time for jmshi1 

through this legislation of a lllOSt controversial natur 
The conditions in the country are most nbnormal, cons, 
quently, this legislation should not allf how be sought 1 

These provisions relating to Divorce ohiously consti
tute a most drastic innovation, which is most dangerously 
calculated and likely to create awful confusion and dis
turbance in the whole domain of the domestic life of the 
Hindus. Moreover, these provisions are directly against 
the declared object of the Bill so far, at least, as Sacra· 

·mately result in complete disintegration of Hindu Society. 
reooguised by the Bill. It is not necessary to. warn +.hat; 
the moment aby idea of dissolution of marriage or divorce 
is accepted by the Hindus, then the whole fabric of Hindu 
family life will be shattered to pieces, which will ulti· 
m11tely result in complete disintegration of Hindu Society 
The t·rnditional status and position of the Hindu family 
must be maintained intact, whatever liberties may be 
j(iven to the people who wish to adopt in future an in· 
dependent plan for oonstructing their lives on modern 
Jines. If, however, they desire legislative sanction, then 
they must do so by procuring separate legislation inde· 
pendently of the Hindu Law. 

. The Association, however, desires to make it perfectly 
clear that they would be in fullest sympathy. with the 
purpose of mnkin~; Hindu Law easily compr~h~nsible and 
uniformly applicnble to the largest body of Hind'l'ls. But 
they ur(\'e most earnestly that. the relil(ious b.asis of thll 
Hindu Law must be preserved, as it. forms an indespen
sible tie between nil sections of the Hinnus. It is a.lwayR 
dang~rous to intronuce new rule~ simplv on supnoS~ii
I!J'I)unds of just-ice ann equitj'. It mnst be remembered 
t.hat all the evils which mav appear. to hnve crept into the 
Hindu system nre due to lack of proper gnidancfl or the 
wea.lmess of public opinion· to gultrantee due adherence 
t.o and performance of reli<tious dutiAs. lt must, not be 
forgotten that. except in the rase of "' very small section 
of urban oonulatinll. of the modern and europeonised typoe. 
thA life of everv Hindtt i<l still intluP-nced hv ~nd nerrneated 
with relilrious ·ideals nnd cerPmonies. · I~ ha~ furt.her to 
be rememberNl, thRt. the problep:ls of the Hindu and even 
the extreme diversities and complexities which have grown 
amongst them, have eronomic and sor.\ological background. 
There can, therefore, bP no mechanical merger of tbP. 
cc:m11ictinl!' element~. No harmony can ever be achieved 
by oomllulsory blending. I£ any organic synthesis is ever 
established it will be only through general agTeement and 
consent. Paradoxical. a5 it may seem, all the problems 
of Hindu religion could easily be solved by simple adhe
rence to the simple fundamental principles of the religion. 
The religious problems generally arise when people com
plicate their lives by a doubtful allegiance to a religion 
which they profe~ but do not follow and practise. This hap
pens also in the case .of any kind of laws which p.re honoured 
only in breach and violation of them. No one who seeks 
to find peace and happiness can fail to secure it through 
the religion he professes, if he sincerely believes in it and 
fo~ows it tru!Y· 'Ybat is ne~Jed, therefore, is not legis
lation, but sunple mterpretat10n and propaganda of reli
gion through organised social service and proper culti
vation of public ,opinion. 

The Association, therefore, recommends that if the 
Hindu Law is to be codified, then it should be codified 
all at once after a most cRreful survey of the whole field, 
The entire range of the Hindu conceptions of life must be 
taken into account and re-established upon its fundamental 
basis within its natural frame work. A representative 
machinery should be set up, when times are propitious 
for such an undert~king, wh}ch should exhaustivelv sur
vey the whole position and come to definite agreed ron. 
<'lusions from a purely Vedi~ and Shastric point of view. 
Everv ~ection of the Hinnns and every shade of opinion 
should be consulted and fullest cnn~ensns of o]linion 
sought and e5tablillhed with respect to all points of dispute, 

be enacted aJ; this stage. • 

• 
Mr. A. P. Bhatnagar, Munsif, Am:roha, 

I am of opinion that the bill requires certain changes au 
corrections. I make the following suggestions. (1) T~ 
words "before the commencement of this code" in sec. 
(b) of part I unnecessarily restrict the definition of .cast1 
These words should not find place in the deflnibion c 
cast~. 

Sec. 5(b) should be as follows:-
'Caste includes the four primary 'vamas' and any cas~ 

recognised by the Hindus, but does not refer to any sub 
caste.' 

{2) The definition of 'gotra and parvara' in sec. 5(f; 
of "Part I is unsatisfactory. As the Hindu Law 'is being 
codified, the definitions of 'gotra and pa.rwara' should be 
specific, and not in the form as drafted in the Bill. 

(3) The defi.niti9n of 'Part' in sea. 5(b) of Part I is 
redundant. It should be omitted. 

(4) In part II sec. 7 all references to half share ~hould 
be omitted. There appears no convineing reason why a 
principle of Mohamm?dan Law given t share to daughter 
should be introduced in the Hindu Code. 

I suggest that the rule (2) of sec. 7 of part II should 
he ns follows:-

RULE 2-Each surviving son and dAughter of the pro· 
positus shall take one share. whether such son or daughter 
was undivided or divided with the· propositt:s or reunitea 
with him. 

In Rule 3 (1) the -words 'and hal£ a share in other 
cnses' should be struck oli. 

The rule 3 (2) and rule 4 should be struck off. 

(5) In sec. 14 of part II the grand child and the husband 
should rank along with the daughter and son as stridhan 
heirs of a !lecea~ed woman. 

When a male Hindu dies, and his widow is given the 
right to inherit his propertv along with his other heirs, 
th~re is no reason why the ·husband of a deceas~d female 
Hmdu should not have a oorresponding right on the death 
of his wife. 

(6) Part III relati~g . to tesbament.ary succession should 
be amalfl;amated in sec. 1 of Part II, and the bt'ading i!f 
Part II should be "Succession" and not 'Intestate 
succession.' 

(7) General provisions oonnellt·Ad wit.h succession i.e., 
sections in Divisions t ann B of Part ill-A should be iii· 
corpora ted in Part. IT. To he more s]lecific S!lCS· 1. 2 
and 10 of Part ID-A should be numbered 'as sees. 26, 
27 and 28 of. Part II respectively. • 

(8) Part ill of the Code should deal with 'maintenance 
only', • . 

· (9) .sec .. 12 of Part IV is unsatisfa~tory. Suppose &? 
obJection 1s made under sec. 11 of the said ~arti, the sutt 



~ filed in COurt UDder SeC, 12, the Court .d~;cideij th~ tiWt 
~J m l! years t~e, ana ~lle appellate cow·o ~UJ>t~ auoou~;r 
~ yeurs w aecldlllb bue appeal. ollowa ~lle parotes aesu·m" 
10 be !llarrled togetller lillOUIU remuw unruumea lor ~uc~ 
a long periOd. 'lUIS Will IJe a mgnty unsatlsractory state ot 
attll)!ll. • 
1 suggest when au objection IS mnde- to the Re istrar 

Ullder ~ec. 11, th~ !'teglstra.t· should !lave the po,~er to 
dec1de t.be obJeCtlo~ su~arllJ>:. .lie may etther re ect 
or accept the obJectiOn. l'he Jlarty against whom deCJ!ton 
bas been g1ven oy the Registrar may ·~hen file a s.utt in 
lbe. ()iru .uourt withhin bv days .ot the . above decision 
fai]illg which the dec1s1on of the Registrar shall be final 
J1 the !llatter, comes befo:e the Uivll Uourt, it may issu~ 
~mporary lllJUnctiOn agamst a~y partY. at its discretion. 
tiucn a proc~dure woula av01d mcon,vemence to any party 
to the lllQ,l'l'l~e. At the same tllll~ the provis10118 ot 
sees. 22. and ~~ of Part ~V shall operate us check for a 
person lllte~~mg to contract an illegal marriage. 

(lO), Suits under sees; 12, 29 and 30 pf Part IV should 
be !i.led in: .tlic court of the Munsii, and not necessarily 
in the Distfic~ Court ~r the ~gh Court. . It may be noted 
here that su1bs for 'disso!uttijn and nullity of marriages 
under !dohammad.an Law are filed in the court of Munsif. 
Then: IS no special reason to make a departure i.11 case 
o.f Hindus. 

(~1) I also ~uggest that the sections in etlch part should 
be m successive. order .to the sections of the preceeding 
Part. The sectiOns of each Part should not be numhereu 
separately from th~ beginning as in the draft of the Bill. 
Thus the first Section of Part 11 should not be numbered 
as~l, ~ut it should be numbered as 8 (because part J has 
7 ·sections only). Sees. 2 and 3 o£ part II should be 
numbered as 9 and 10 so on. Now part J has 7 sees., 
and part II has 25 sees. Both parts have together 32 
sees. Therefore the first section of Part ill should be 
U~bered 88 Se~ .. 33. If this done it WOUld be more COn· 
vement to refer ~ sections of the Hindu ·Code: 

~ 

;E\harat Dharma ;Mahamandal, Jagatgung, ;Banaras 
I am directed to state .~hat a:fte1· au cxuaustive exa

lllJnation of the blll re1atiug to buccess1on, Marrtage, 
U1vorce and.,A.doption, etc., 'tue .Uouncl! of the ~\:l;ahamana~o~l 
li!S come to the coriclU:sion that no~wirost.tndisg t~e · diS' 
nt~reste.d .object contemp1a~ed ·by the provistons of the 
~ill to. tit m ~he ex!Stiilg .l:imdu law wi~n the new pattern 
1! prese~t days' ten~eiicues, it will sadly rail to bring about 
,b~ de~ll'ed reform' through the proposed amenctments 
vhich IUS:~nd of sllllplifymg the' old,' complex and intri· 
~te prov1s1ons of limdu law will make tllem still more 
~mp!e:t and perplexing thereby throwing the society off 
ts old, well ~ried and impregnable moormgs which have 
11thstood the test of times. · · 
2. The Go~errn:xiellt and· the so·called reformers of the 

'teSent day Should, before attempting at retorms, above 
II, acquaint themselves with what ·the Dharma of the 
iindus is and what are the fundamental principles of tba 
lternaJ. creed of the pre-h1storic ,Eiindu nation. :According 
>the etemal religion toanatan · Dharma), 'Dharma'. as 
:ed by the :Vaidlc philosophy, is that Divine ;Mig~t of :the 
, ghtly God whicn holds the universe, helps Jj;-both 

01~0COSUl and macrocosm-and the· individuals and 
ations to make an ordered progress in this as well as 
te next world and to reach the realm of Heaven. On 
~ other hand, ,the essential principles of the Sanatan 

du Dharma creed are sixteen in number. The first 
nd foremost of these principles is the faith in what is 
illed (1) ~ADA CHAR, which comprises· certain. .well· 
:fined rules and conducts of the physical body . w1th · a 
lew to main:aining perfect purity of ~ody an~ m1~d and 
lereby acqwring Dharma; the next 1s a fwth m .(2) 
~VIOHAR which is keeping the faculties of the mllld 
1 higher spheres by dint of spiritual thoughtS; the external 
'lllbol of this being the Sikha preserved on the head of 
rery Sanatanist as the temple the third is the unshak· 
lie faith in the all-beneficial 'utility of (3) · VARNA 
El~RMA which recognises castes of Brallmin and others 
1 bn-th; the fourth is the crowning glory of (4) SATITWA 
~ARMA of Ary_'a Womanhood, 'iihe essenti~l character·. 
~~ of whic\1 is tJhe Hindu Women's chastitY. and self· 
Idication (loyalty to husband) of a culminatlllg degree 
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which llnsul'es pr·~ · f th . . ~oervutJon o e purtoy of the liuttlUd 
p~rlcc~!y Ill taco.; 1") li..:l.dllil.u .1Jn.1l••llli IS tu~ w~u 
hllOWll J.OUt Stage~ vi !Ill) 01 Llltl mulll lliCllUJilrS 01 .11lllt1U 

~ucu:ty 01 l'egwutton anu <llsciJ.!lWm·y trllllllll" conaucave w 
Uuiut~nupoeu progr"~~ Ol spu.tuai perr"ctJ~u Ill tlle tour 
successJY.II. stugeh ot JJ.fe-.l;lrunu.u~ebaryu l.:iarbust~a 
.bunprustha ann banyu.s; tile SIXtll prinolplll ;s an uunwt,ll: 
:~ ~a1~n m .tbe eXls.enca ot the lo) u~~.u 1 Jll.U.i1'-~ue 

g ty but InVISillle UccU!t uoverllillent and Occult li1gn 
UJnce-oearars of l'tishis, JJevas and .l:'ltris, etc., who ad· 
mlillster .und control the minutest and the b1ggest atla1rs 
and ~~stm1es of th1s ;lllortul. world; faith w the t7) 
~VA1AHVAD.4 wh1ch IS the mcarnatiou of the.Almigh~y 
uod .liunself and of l:i1s ,l.)ivin1ty Occult Jiigb IJlfice 
bearet;~ wh~ app~ar and mamfe.st with extraordinm·y power 
and VISIOn m VISible forms at times of dire needs to adjust 
and ~is pose. of ~hings beyond the control of any lesser 
agencies i fa1~h m the sever~ I gr11aed devotional practices 
or. (8). UPAS:I.NA (worship), including Bhakti and Yoga; 
!a1th In the e!fi?acy o~ (9) MOOR'l'I PUJA loosely called 
I;lllage worsh1E and m the· mystic centres of Tirtha and 

P1tha which are connecting links with , the Occult world · 
faith in the (10) SHUDDI:f.A· ASHUDDHA VIVEKA_: 
th~ sci~ntific and philosophical theory and practice of 
wh1ch. 1s_ termed "~ouchab!lity and untouchability" for 
establishmg colllle.ctions with the all-pervading spiritual 
force as well as w1th the Occult world; faith in the Shns· 
tric ceremony of (11) YAGNA AND MAHAYAGNA i e. 
special rituals· performed for individual and universal wel· 
fare respectively invoking in'Visible help of the High Occult 
Government and to please its high officer bearers· faith 
in.,the (12) VEDAS. AND DH.4RMA SHAR1'RAs' being 
~he. sacred books. revealed-the one directly and the other 
mdu:ectly-from the Occult world through the invisible 
help of the Devu.s and Rishis and as such mush not be 
interfered with by any human agency; faith in the Divine 
(13) LAW: OF KARMA-actions and reactions of body, 
speech, mind and intellect as well as in the SANSKAR, i.e. 
the seeds of Karma and' in several· Shastric ceremonies of 
Sanaskar11s: faith in :the principle of '(14) JANMANTAR· 
V AD which is the theory of rebirth of the soul and the 
A~agaman Chakra.....:the Occult ··cycle o! birLh, death and 
going to various invisible abodes and again 1·e·birtli in this 
mortal world and in the religious laws of marriage in order 
to help the departed souls of a1,1cestors in the next world 
includmg the religious laws of inheritance in the interest 
of the departed souls in safe and regular order; faith in the 
(15) S.agwia (with attributes) and NlRGUNA (attribute· 
less). aspects of the Almighty God and faith in the (16) 
lJWKTl-the final liberation of the soul. · 

'4. All S~natani Hu;,d~s b~lieve ill these 16 basis prin· 
ciples of Dharma which are enjoined in the Hindu scrip; 
tures. The Vaidic culture, ·the Hindu creed and the Varna· 
shrani Dharma have successfully passed the hardest tests 
of the ancient and modern histories. A Sanatani Hindu is 11 
Sanatani Hindu if he has firm faith in the Hindu Scrip· 
tures; if he does not, then he is not entitled to call him· 
self a Sanatani Hindu. According to the creed of the 
Sanatani Hindus, the Shastras philosophicall.Y prove that 
Shu.stras are no~ man.made; as observed in the 12th prirl· 
ciple mentioneP, above, ·but are revealed from the Occult 
world to Rishis who ·are superhuman beings and as such 
these hoary injunctions of the Shastras !:elating to mar· 
riage; inheritance and succession, etc., are not liable to be 
changed or interfered with by human agency. · No King 
nor any Government could so far briu.g about any such 
material changes. Even in the Buddhist period when 
Emperors like the Great Asoka and Mighty Sudhnwa em· 
branced Buddhism, even then, the most scientific socio· 
logy of the IDndus based ()U the unchallenged V aidie 
philosophy, remained unaffected. When, ho~ever, Bu~· 
dhism ·tried .to interference with the authonty of this 
Varnashram order of the IDndus it was banished from its 
motherland For centruries during the autocratic rule 
of the Mohammadan conquerors tbe Mohafnmndan kings 
failed to cause any palpable harm to this socio-religio_us 
organisation. 

5. From what hils been observed above, the conclusion 
is irresistible that the Bill is unealled for in very consider
ation and if passed into Act will, upset the Hin~u!l social 
life 'in its vitally imporlant .. aspects such as mo.mage, sue· 
cesuion, adoption elic. The Bhara.'t Dharma MahQlllandaJ, 



th~refore, strongly protest agains~ the passiu~ of ih,e Dill 
and concludes that it would be in the best interest of thu 
rulers and the ruled to thro'Y. aside the Bill even before .it~ 
discussion before the Assembly. 

The Bill which is sought to be amended and codified iu 
certain branches of the Hindu Law, is drafted .on the 
basis of undivided India. but the position now has· to be 
considered on the basis of the division of India for it is. to be 
considered as to 'Whether the present Hindus living in 
Pakist!lll will be governed by ~his all India busis proposed 
Hindu Code or any other Pakistan Code will be substi
tuted for Pakistan Hindus for ~heir guidance and control 
for that portion of India. The law which IS sought to be 
introduced is made applicable to all phe Hindus includin(T 
Bt:dhists, Jains or .Sikhs. . . 

0 

No. 14-AJMER-MERWARA 
LETTER FRO!rl THE CmE; COlrllrliSSIONEB, ~MER~MERWARA, 

TO THE SECRETARY TO :!:HE GOVEI\IWENT OF INDIA, MINIS· 
TRY 011 LAw, N!i;W DELHI, No. Fj17-17(CC), DATED TilE 
30TH SEPTEMBER 1947. 
I have the honour to enclose a copy· of ·the opinion 

received from Dewan Bahadur M. Har Bilas Sa.rda of 
Ajmer on the provisions of the Bill to amend and codify 
certain branches of the Hindu Law. . 

_,.....,......, 
. , , Dewan ;Ba.hadur ;M;. ';s:arbilas Sardo. 

. The Bill' is a most revolutionary meas~e and is 
disruptive of the present structure of Hindu Society. ,.. 

The short title of the B.ill is ~e Hindu C.ode. A Code 
of Law to justify the title should be all inclusive and self. 
contained. The present B.ill is neither. In my 'opinion 
the proposed enactment is ill-framed. According to the 
Oxford Dictionary 'of the English language to codify is to 
systematize a. thing. T<? amend is to alter a thing, evtln 
to trllllsform i~ by including new: additions aqd omitting 
existing parts. The ~ill, therefore, aims at systematizing 
the existing Hindu Law, as well as altering or changing 
it even in its most vital provisions. To attempt to achieve 
the two quite different things at the same time is to· 
jumble things in a matter w:hich will govern the every 'day 
life . of billions of people speaking different tongues, and 
living in different places and difierent environments, hold· 

.ing different views about domestic and social life. There 
is nothing in the Bill, or in the manner in which it is 
printed, to show what the amendments which have to be 
seriously considered are, and what are the merely 
systematized provisions of the exi~ting Hindu Law. 

The short statement of Objects and Reasons attached to 
the proposed Hindu Code is unjustifiably meagre, almost 
trashy, unsaldsfactory and confusing. It says: "There is 
a growing public opinion in the country in favour of a 
consolidated and uniform code dealing with the different 
topics of Hindu Law for ~ the Provinces and for all 
sections of the Hindu Society .. ~o thoughtful observer of 
tl:re present conditions and trends in Hindu Society ~an 
fail to be impressed by the great need there is to alter the 
law so as to make it fit the new pattern to ·which Hindu 
Society seems to be rapidly adjusting itself." 

It is surprising that the Government of India, which 
professes to consult public opinion and to be guided by it, 
should circulate for an expression of such opinion a Bill 
which, if passed, would destroy the bases of the Hindu 
Law (which it seeks to amend and codify) and disrupt the 
society for whose benefit the law is made, without fully 
explaining and· giving cogent reasons for enacting the 
revolutionary provisions of the :Sill in hll:e Statement. of 
Objecta and Reasons accompanymg the Bill or appendmg 
to the Bill the report of the fr3lller~ of the. Bill . stating 
the principles ,which guided them m framrng 1t and: 
explaining the reasons which necessitated their taking such 
drastic action in changing the Hindu Law, if such a repo~t 
was submitted. 

The first object of the ;Bill is ~to codify the different 
topics of Hindu Law for all provinces and for all sections 
of the Hindu Society/' It is a pity that the Government 
and the framers of the Hindu Pode have failed to realize 

that time is not yet' to attempt to do such u thing 1 . 
hardly possible .to· frame a. code of Hindu Law applic:b;s 
to all ~r~vinces BD;d all sections o~ the Hindu Society wh"'~ 

Jhe ex1stmg law d1ffers from provmce to provirule and fro 
one s~ction. of ~ociet~ to another, without mutilating t~ 
law ?~' £orc1bly rmposmg ~hC;J law of one province or COIIJ. 
mun1ty on the other provmces and communities. To ha 
onf;l uniform law for the whole country is a consumm11tj~: 
~evoutely. to .be wished, but the c~ndition precedent to it 
ts the w1eldmg · together the varrous communities into 
some sort or some degree of homogeneity of social ideals 
o,nd beliefs. · · 

Absolutely nothing has been said anywhere as to the 
principles which have guided the framers of the Code in 
consolidating into one piece the Hindu Law applicable w 
all provinces and to all sections of the Hindu Society. 
Difierent Schools of Hindu Law prevail in different pro· 
vinces. In Bengal the Dayabhag system is observed 
while in the United Provinces, Bombay, Punjab and othe; 
provinces the Mitakshra school in its several bti.nches 
prevails. There are grave differences of opinion between 
the two schools in many· thin!lfl and p:rticula.rly in ~e law 
of inheritance. Neithe~ the Statement of Objects and 
Reasons appended to the Code nor the Co4e itself explains 
anywhere how a consolidation. of the two widely differing 

· schools has been achieved, what provisions o£ tl.te 
Mitakshra Law which prevails in the greater part of India 
have , been . discarded and rejected in favour of the Daya
bhag or other schools and why, in order to enable the 
public and particularly thgse who follow the ;M:itakshra 
school to consider and judge whether the changes in~o· 
duced by the framers of the Code are acceptable or are 
retrogressive and harmful. 

To frame und present a Code of law applicable to all 
sections of .the people without first properly se!tling tbe 
differences in the various branches of it about each of 
which there ·is conflict . and controversy · is· to conflllle, 
perplex, bewilder people and push them into a position 
where it becomes very difficul~ for them to give a con· 
sidered opinion on the vari?us parts of the enactment. 

'rhe second object of the Bill is "to alter 'the law so as 
to make it fijj the new pattern- to which Hindu Society 
seems · to be rapidly adjusting itself." A more vagu~, 
indefinite, dubious, suppositious, illusory reason it . IS 

difficult to give for so radicaUy altering the law governmg 
the. lives of untold millions. What tha! pattern is, . to 
which, according to the Hindu Law Committee which 
framed the .Code or the Law Member of the Government 
of India, the Hindu J:l.ociety seems to be rapidly adjusting, 
is . not deseribed or even hinted. The SMement of 
Objectcs 11nd Reasons is discreetly silent about it. In the 
absence of such description every one is left .to ~agme 
that pattern looking at the mat!er from his own p~mt of 
view. The framers of the ·Code themselves a.re ev1den.tly 
not certain whether Hindu Society is definitely movin_g 
towards ~hat imaginary pattern, for they say · that II 
"seems to be adjusting" to it. Nor do they say ~ow 
long; how many decades, it will take the Hindu Socre~y 
to adjust itself to that pattern. They do not seem ~ 
huve given thought to the matter whether it is at 
nececssa.ry or wise to frame a m!llldatory Law such as 
part 11 of the Code contains, to be bro.ught in force l~n: 
before the time when that law will fit that pattern vvhic 
their mental vision envisages. 

The Statement of Objects and Reasons says. that the 
Government of India by their Resolution of 20th ;Tan~lll'Y 
1944 appointed the ·Hindu Law Committee, ~o fqrm ate 
a Code of Hindu Law which should be complete as fat 
as possible. 

The assurance given in the Statement of Objec~s a:d 
Rensons of the Bill that "Most' of the provisions In t !S 
Bill are of n permissive or enabling charater and irnp;e 
no sort of obligation or compulsion whatever on e 
orthodox section of the community is certainly noli bor: 
out by the provisions of the Bill. The assm;ance loO all 
like an attempt to lull the pubUc into the belief tha\ter 
is well with the proposed Hindu Code, while as a ma . . 



S'i~ 

to illegitimate iss Th . -
of. fact, .it quietly. ari:d unobtrusively legaily abolishes the 
lolllt. Hindu Family systex;n and a\1 caste distinctions m 
llllllTJages, the two most llllportant bases f th J-' . d 
~aw. o e -.. m u· 

in law if p d ues, . e repercussions of these chang~s 
• asse on Hindu Soc' t , ill 

1'he principle ~derl . 16 ~·. w be far reaching. 
Part IV has my full ymg the proVISIOilB of section a of ._#~ 

. The Bill is. divi~ed into six parts. Leaving aside the 
1hrst part, wfihich IS Preliminary and contains definitions 
' ere are ve parts dealing with the Hind I .' 
Parts II and ill deal with the law of · u. ,aw · nh · t p . succession or 
. erl ance, art IV With marriage and divorce, Part V 

~lth mtnortty and .guardianship, and Part VI with ado • 
~on: Of th~se. live operative parts, only .Part IV 1s 
)ar.ttally perm1ss1ve or en,abling. Parts II and Ill are 
lelin~te!y mandator~ and in no sense ot the term. 
/ermtsslve. . Parts V and VI, as they impose obligations 
)r ~ompulslous, cannot be held !o be permissive. Thus 
t. IS only ~he f~urth part dealing with marriage and 
J1vorce that IS .Partially ~ermissive. ~or, even section 3 
)f P~rt. IV which sumanzes. the law, has two aspe(Jts, 
~ermiSSIVe as well as. man~atory. I! permits marriages 
between an~ two•H1ndus ' but impose conditions, the 

)reach of wh1ch would ma~ the marriages invalid. 

'fhe Code is not f-ully self contained in as much as 
ome terms, for instance, gotra and Paravara are not 
lefined but are sta~ed ~n Part ~ (Preliminary) sectiOn 5 
o have the same meanmgs as m the Hindu Law before 
he commencement of the Code, while others such as 
itridhana, District Court, are defined in the Code 
hough ~heir meanings are also clearly defined· in th~ 
:Iindu Law before the. corrllllencement of the Code. 

The devolution of the agricultural land of an intestate 
•r ~is interest in it ~s. nowhere clearly stated. Par~ II 
ectton 1 excludes agricultural land. from the operation of 
he law of intestate succession as laid down in the Cede· 
nd Part III (a), Division 1, sec:J!i,on 1 also excludes such 
lllld when it lays down the law for the devolution of 
uterest in the' joint Hindu Family property. 'I'his is 
>robahly due to the fact that treatment of such land has 
een made a provincial subject~ because land revenue is a . 
rovincial subject. · · 

I who in~roduced in :E!'~~~~\!u~)0r· J:n fac~ it was 
a Bill to declare all hild . . ~ a ure m 19;.5 A.D. 

. c marr1ages mvalid. . 

c~:td~hen;:o:k is hal£ done, b~oause the framers ~f ~e 
the ult pp.ear to have g~ven any consideration to 

~es s acorumg from holding the offs rin f . 
mtillarrlbages-iUegitimate. For though ·illegitu!ate g they~~illld 
s esonsoftheirp et Th - ' laid d . p ar n 8• e Law of Succession as 

own m . arts II and Ill and ill-A of th '' d 
makes all sons entitled to inh 't · 

6 
"'

0 e t erl property JUSt as legiti 
ma_e sons. Unless, therefore, illegitimate s • 
exclu~ed fro~ such inheritance, there will be no ~b~ct': 
enaotmg section B, ~lauses (B) to (6). And as the dode is 
to be a se~. con tamed one, the , following definition of 
son and daughter and daughter's son . and daughter's 
daughter should be added. as clause (K) to section .:1, of 
Part I of the Code:-. . - · 

"(K) $on and daughter mean the son and dau hte~ 
born of a marriage valid under this code _and daugiter's 
son and daughter's daughter mean . son~ and daughter 
born of the daughter's .womb."'· . , , : 

. There is another .poi~t ... ~f the se~tiori, 3 'is . eua~ted in 
I~S preseu~ torJJJ, .lllld t:iacran,eutal Marriages Ul'e not. mado 
co~uv~lsorily reg~strab,e, there. would ·be· any uiuount of 
htigat1o11 wmc~ 1t. would be dlflicult to disvose of satis· : 
fuc~only. An. mtest~te co~tracts a child' marriage and 
gets two sons by this mamage. The. wife dies, and th~ ' 
m~estate ~on tracts a second marr.age which is not a·· 
child roarnuge a.nd, gets two so~ by this ·second marriage .. 
No~v unde~ sect1on a, only the sons of the second or the 
v~hd ~amage. su~ceed to the intestate's· property to thQ 
exclusiOn o~ hlB first ~wo sons:. The intestate lives for 
3~ years af.ter his second marriage. On what evidence · 
will the_ claun Qf the ~ons by the second marriage to be 1 

upheld .. It w.~uld not be possible to find reliable evidence 
as. to the a.ge& of the parties to the first; marriage, forty or 
thirty o~ fifty ~eurs . af.ter· the ·date of the mirrage. The 
only, rehable ev1dence m such cases is the evidence fur· 
nished. by maniage Registets. · Therefore 'if the law is . 
not. to be a dead. letter, Regisiration of all sacramental 
Marriages .should be made oomp11lsory, ·and .not ·made 
optional as provided in Section· 18 of Part IV . of the 
Code. · · 

I will now ;proceed to re~ord my opinion on each l)f the 
ve operative parts in which the Hindu Code is divided. 
If the. five parts, Parts V and VI (minorij;y and guardian· 
hip and adoption) . are noj; of universal application, in 
ther words, do not govern the life of almost every Hindu, 
lan or woman. Moreover, both the law of minority and 
uardianship (Part V) ·and the' law of Adoption (Part VI) 
s laid down in the Code are only surrllllarized statements 
,f these laws as they exist at present and no important As one of· the objects of having an amended Hindu 
hanges appear to have been made in them. I~ is in Law is to "remove um~ecessary restrictions· on marriages, 
?art II which deals with the law of inheritance, r.nd in and as. testrictions of caste have beeri completely elimi· 
?art IV which deals with the Law of Marriage that the nated, clause (5) of: section 3 (Part IV) may also omitted; 
lode has introduced revolutionary ·changes. for, the• essential and, pecessary' part 'of 'the object ·which 

· · olau~e .(5) has been. enacted tO ·serve, has already been' 
The Law ·of Marriage and Divorce as laid down in prov1.ded by .th? enactment of clau~e IV, which prohibita 

~art IV of the Bill differs· from the Law of Inheritance marrmges Wltb,in the degrees of prohibited ·relationship., ' 
IS contained- in Part II ·of it in one important respect. · , . · , 
rhough the provisions of both are revolutionary and con· If sect:on 30 which· violates the indissoluable ch8racter 
tain vital changes made in the existing law, yet ~h~ l!lw of a Sacramental Marriage, by introducing I>ivorce in a. 
laid doWll in Part IV as stated before, has a perro~ss1ve Sacramental Marriage' i~t- ,acoe,Pted without 'demur, 'there 
1Spect, while the provisions of Parts II and ill are wholly can hardly he any reasonakle objection to abolishing the 
nandatory. · restrictions on marriage ,imposed by clause ( 5), particular· 

ly as the oondition imposed by it is waived where a looal 
The law as laid doWll in section three of Part IV llr family usage t.o. the contrail exists. ·.The aboliti~n of 

·evolu~onizes the Marri~ge Law of the ~dus. It clause (5) will also. bring 'l!!liformity between the condi· 
ntroduces. three most important changes. que, 1t m!lkes tions attached: ,to ~- Sacramental Marriage and e. Civil 
11l marriages between HindU: men and Hmdu wom~n Marriage. If,~owe:ver,, the Clause (5) is not omitted, then 
ralid, 110 matter to which caste or var~a the parties the clause may reasonably be made to provide that the 
)elong. This abolishes castes so far as marr1ages ~e c~n- marriage of sapindas of each other may be allowed, if the 
:erned. Second, bigamous marriages a:e dec~ared !~~,valid. customs or usages of either· party allow the marriage just 
/hird, all child ,marriages that. is m.arn.ages .m which the as section 4, clause 1 requires that the· rites and cere
•ridegroom is under eighteen-and the br1de un~e; fourte~n monies of either of the-two partie~ n1ay be observed in a 
rears of age, are held as invalid. These proVISions ":'hile sacramental marriage. The word, "either" may there· 
naking 

11 
great advance, transform the present Hmdu fore be inserted in pl11ce of the word "each" occurring 

hrriage Law. At one stroke, section B•removes all between the words "Governing" and "of". 
estrictions imposed on, marriageS' betweed heo~le ~elhlg- There is a printing error in TI!ustration II (printed on 
ng to different ?astes and su?·castes. An. Y llll~ :a : p. 15) attached to section 1 (Interpretation) Conanguine 
~ declares all b1~amous marnages, an~ child mar1r'i~29 should be consanguine. · · · ' · 
lefined in the clilld marriage Restramt Act 0 ' • h d b th cod 
nvalid. The offspring of child marriages performed after . Two othe~ lmportantf cthean\;~ dre m.:n e J d e Cod a 
h f th c d are thus declared m the marrmge law. o 1!1 us. e m u e, 
"e 't~ommt encdembent o b' e t too t~e disabilities attached . for the 6._ rst time; embodies the. provisions of the Special 
ueg~lllla e an ecome su JeC .. ) • 
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Marriage Act, ll of 187~ in th? o~~inary ~du ~~~:"' 
Wider the heading "Civil Murru~ges and g~ves . cml 
marriages the same status !IS Sacrf~!DeBtal ~~~m~ges, 
thus remGviug the disabilities attach~g. to. ma~r1ages 
tinder the Special Marriage Act regardmg inher~tance 
(vld6 section 2, Part IV Hindu Code). T)le only Im~o~
tant difference between the two Sacramental and Civil 
~!&triage's is....:. 

(1) whlle all civil marriage are compulsorily regis· 
trable, the Sacramental Marriages are not and 

{2) that a Sacramental Marriage between parties 
who are sapindas of each o~her is invalid but not 
a civil marriage. 

'l'he second of the other two important changes is the 
introduction of Divorce in Hindu Law. According to the 
present Hindu Law, Marriages are indissoluble, being 
sacramental. 'The Hindu Code for the first time makes 
a provision for dissolutio~ of ~arriages (Part IV, Chapter 
Ill). 

It will thus be seen that the Bill under discussion, 
introduces so many and such vital changes that the 
:Hindu Law of Marriage is practically transformed. The 
only impo~nt part of the present Hindu Law kept intact 
is that sacramental marriages celebrated accordiug to 
sacred texts, are held as valid marriages. 

But by introducing civil marriages and Divorce in the. 
Hindu Law, an axe is laid at the root of the sacramental 
marriages, and a time . will come when . Sacramental 
Marriages which now are as many as 999·9 m a. thousand 
Hindu Marriages, will if the Hindu Code becomes Law 
become less numerous than the Civil ones. And the 
chief difference between the Christian and Muslims 
·marriages which are of the na~ure of con~acts and. dis
soluble and the Hindu Mamages accordmg to sacred 
texts, ~hich are not contractual and are indissoluble, will 
disappear. 

I now come to Part II of the Code which contains the 
law of Intestate Succession. This law of Intestate 
Succession is also of a revolutionary character. It will 
however have far greater repercussions on Hind~ Society 
than the law of marriage I for, while the marrlllg~ la~1· 
has a permissive aspect, the. new law of succession II! 
mandatory and compulsory. The most important feature 
1Jf this new law is that it abolishes the Joint Hindu 
Family, which, with the caste system, ar~ nob only th~ ~wo 
most important features of Hindu Society, but distm
guish the Hindu social polity. from the social structures 
of all the other countries in the world. The Joint Hindu 
Family system is the pivot on; which rev.olves the e~~ire 
law of succession among the Hmdus. W1th the ahoht10~ 
of the joint family, the basis of the Hindu Law of !nherl· 
tance is shifted. This most important change 1!1 the 
Hindu Law ought to have been prominently mentioned 
in the Statement of Objects and Reasons attached to the 

. Bill, as well as in the enunciation o( law under Part n 
of the Code. There is no mention of the abolition of the 
law of joint family in Parts II and "'II of the Code (Int.es· 
tate and Testamentary Succession). It is ensconced in 
Part Ill-A under the heading "General Provisions" as 
if it were a matter of no significance. Sections I and II 
of DiVision 1 of Part Ill-A abrogates 'the Right of Sur
vivorship and the Right by Birth in property-tl.!.e two 
bases of the Joint Hindu Family Law. Thus the v~ry 
basis of the Hindu Law of Inheritance has been destroy
ed. 

While India lived in isolation, the Joint Hindu Family 
fWlctioned usefully. With the establishment of a close 
oontact between India a!ld Europe, and the anihilation 
of distances bv the advent of Raliwayb. aeroplanes, tele
graphs, motor cars and steamships which TDade the whole 
world a province and India a part of the province, the 
Joint Hindu Family system began to give w 'Y under the 
weight of the economic and· political burdens imposed on 
India bv the West. The Hindu Social structue is slow
lv breaking up under the stress of the distingra\\ing forces 
;elea&ed by Western education, Western political and 
eultural thought, and Western Economy. No amount of 
buttressing it without Diodifying it would keep it flt~nding 

\\ 

long. The withdrawal of the legal recogllition · of th 
Joint Hindu ;Family will however give it the Ooup-d6~ grace. 

The objection to the part which the Hindu Code in 
bring.ng about the dissolution of the Joint Hind"u Falnily 
System is going to take is that i~ makes no proviSion to 
fill the vacuum caused by the disappearance of the instj. 
tution. The legal position conferred on, and the rights 
which the Joint Hindu Family Law secured to it& mern. 
hers, will disappear with the disappearance of the Joint 
Hindu Family, and the framers of the Code have n9t 
given auy consideration as to how to safeguard the posi. 
tion and .the rights o( the persons forming the family 
which are not otherwise secured by the rest of the Rindt; 
Law. The .Hindu Code has in a ..hurry abolished the 
Joint Hindu Family and let the consequences take care 
of themselves. This is not rigqt. 

New provis:ons have been inserted in the new Law of 
Intestate Succession (Part II of the Code) in response 
to the demaud of the advanc~section 1>£ the Hindu men 

. and women. These provisions confer rights in property 
on daughters and widows. So far it is all right. But 
with these provisions, new provisions which are, retrogres. 
sive and subversive have also been introduced. 

tlectiou 4 of l'art li states how an intestate estate will 
devolve hrst on the enumeratbd he.rs. Among these 
enumerated heirs, whiie a share is gtven to the widow 
uud the daughter, the daugh~r·s son IS preferred to and 
thererore ousts from inher1tance, mother, father, brother 
aud (deceased) brother's son. 

llltl ordtlr In which the heus are enumerated in class, 
1, Is utterly unjust. ':l'hose enumerated m entry (1) ex· 
emu~;~ troru mlltmtauce all. !hose who are enumerated· iu 
euLr1es (:&) to (ti) as also ~hose iu class ,1,1. 'l'ake an 
ius~auce ot gjarmg lllJUStiCe. A, an ~intestate dies leav
mg a deceased son·s mmor daughter who Jives with A and 
whom A, is bringing up, and a daughter's son who. Jives 
with his futher in another family. All A's property is 
taken away by A's daughters son and A's sons minor 
duughter 1~ to· stat·ve, for she canno~ even claim main· 
teuauc~ from A ·s daughter's son. This shows how uu
JUot the proposed Jaw of succession is. Another instance 
when A, au mtestate, dies leaving his mother ap.d a 
duughter who is ntarried and gone inJ;o another family, 
the daughter will inherit all the property of A, and A s 
mother will be left unprovided for. A's mother who, 
as sometimes happens worked hard to bring him (the 
iutestute) up and maintained him by her own labour and 
in her old age depended absolutely on /i. ·!or everything, 
is Mt to starve, while the daughter, who is maintain~d 
by her own husband takes away all A's property. It 18 

true that under section 5, Division II, Part III-A she 
can claim maintenance. But according to ancient cus· 
toni having the force of unwritten law, Hindu fathers 
and mothers are forbidden to .take even a glass of wa~r 
from the married daughter or her family, and they will 
~herefore. not accept any maintenance from the da~;ghte.r, 
for the· daughter becomes the .owner of the intestate s 
pt·operty the moment be dies. • . 

Take ·another instance. A, an · intestate, dies leaving 
an aged father and an aged mother and a married duug~ter 
and a son of a pre·deceased son, The daughter who· lives 
with her husband, and the son of pre-deceased son take 
away all the property and nothinf is left for the aged 
father and. mother wlio brought up the intestate. Y~t 
onotber' instance.. A, an intestate dies leaving his 
mother, a brother's widow and a daughter. The daught~;r 
tukes away all A's property and the mother and brother 5 

widow, who all their lives lived in the family are left 
unprovided for, as they would not accept maintenance 
as shown nboye. If women are to be given rights In pro; 
perty, as the Code has done in response to the reformers 
demand, wh:v•is the mother who is a woman too, left out 
completely from entry (1) .of class 1. 

It is true that recent legislation has given .the 
daughter's son a preferential place to the above mentlo~t 
ed relations, but such preference was onlyonominal, f?r ;u 
related only to property other than the Joint Hw . 
Family property, and in 999 cases out of 1,000, the her!· 
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table. property amongst the Hindus is the Joint Hindu 
Family property. T~us .for all practical purposes even 
after the recent leg•slahon, the daughter's son comes 
after fnther, brother and brother's son. In the d 
I h II th

. . . propose 
nw.. owever, a IS ts reversed as the following illu . 

I~ equity, a daughter's son can derive his righb of in
heritance through his mother. And when the mother is 
dead, the S?urce through which he gets his right has 
ceased to ex•st. : If. the ~other is alive she gets her right, 
nn.d her so~1 will mher~t it. from her. When the Joint 
Hmdu Family and the rtghts of its members in the family 
property are abolished, it is fllllacious and quite untrue 
to. argue th~t no change has been made in the existing 
~1nd~ Law-m allowing a daughter's son to oust from all 
mher~tance mother, father, brother and brother's son. 
A_ ~hnuge has been made and a very far reaching and 
vtc1ous change which will operate to the detriment of the 
~ea~er relut:ons of the intestate, doing them great in· 
JUStlce and tn some cases blasting their lives. 

tratJOn shows :- s 

. A, an intestate: dies leaving his mother who brought 
hun up, and a mmor brother (who is also maintained by 
A) and a daughter's son. Under section 6, the daughter's 
son (who belongs to another family and will inherit his 
own. fath~r's -property also) takes awa;v A's property, 
leaving A s aged mother and A's minor brother deprived 
of all means of subsistence. 

How this inequitable provis:on will work in practice 
has been passed over. A very noticeable feature of how 
the formulation of the altered law has been made is that 
while twelve illustrations are given under section 7 and 
three u?der s?ction 6, to show how the intestate:s pro
perty wtl! be mhe~ted by ,enumerated hfl'rs, there is not 
amongst them a single illustration in which, a daughter's 
son figures. There is no illustration as to how succession 
will take place when a intestate leaves a daughter's son 
and father and a brother, or leaves only heirs enumerated 
in entries two to six of class 1. Had this been done the 
injustice of the working of section 6 and of the order of 
enumeration would have been exposed. If the omission 
is deliberate, a wrong has been ·done: If only acciden
tal or was eonsidered unnecessary, it is regrettable. 

There nre other similar preferences. For instance 
~ sister is placed in class III and even a daughter'~ 

daughter's daughters given precedence over a sister. If 
the principle underlying section 15 of Part IT, "Full blood 
preferred to hnlf blood" and illustrated in Illustration 
(1) attached to the section is observed, a sister who is 
related by full blood to the brother~the brother's and 
sister's father and mother being the same person~ 
sister must take precedence over a daughters's son who 
is related to the intestate by quarter bloO'a', not even half 
blood. · 

I am therefore of opinion that the order in which the 
enumerated heirs succeed to au intestate estate should 
be thoroughly revised and the intestate's mother, father, 
lirother and a deceased brother's son all should be inolud
~d in one entry, entry (1) in cla~s I and their shares fixed 
along with the shares of those already included in Entry 
T, so that nil of them mny shnre the intestate's property, 
11 nd the daughter's son should be given a place in class 
li and riot in class I, and the sister should be placed 
nbove the daughter's ,son. 

While the surviving members of a Joint Hindu Family 
nre deprived of all right to the family property, certain 
duties imposed h:v the unwritten law of Hindu Society 
will still devolve upon them. Thus a deceased daughter's 
son, who is a member of another. family, will inherit the 
intestate's property, while the surviving members of the 
fnmil:v of the intestate .who shared their joys and sorrows 
to.,ether when alive and now have to perform. at their 
o;n expense certain duties imposed on them by social 
customs and usages will get nothing. The following 
illustrations will show the absurdity and ~he inequitable 
nature of the new Jaw. · 

A dies intestate leaving behind him a brother, mother, 
father, a deceased brother's son all forming a Joint Hindu 
Family, and a daughter's son. who is a member of another 
family. Though under sectiou.5 of Part II, Father, 
Mother, Brother, Brother's sou and daughter's sou are all 
enumerated in c)ass I, as the daughter's son comes before 
father, mother, brother and brother's son in enumera
tion, owing to the provisions of section. 6 (of Part II) the 
daughter's Sl)n will inherit A's property, while A's father, 
brother, mother and brother's son will get nothing, though 
under the customs obtaining in the ' class of society of 
A, the duty of performing the costly Mosar ceremony 
of A, sending A's remains to the Gau~es, ~ven the f~eral 
of A, performing the Mahra ceremo~1es lU the ;ffiarrm~es 
of A's sister's sons and daughters will fall on As sumv
illg father, 1nother brother or brother's son. Either the 
Hindu Law Committee appointed by the Government 
of India with a Non-Hindu Chairman, were ignor~nt .of 
the customs and usages of Hindu Society or were mdiff· 
erent to the injustices that Hindus would. have to suffer 
by the enactment of the new law: This is intolerable. 

Rights and duties go together. If right is the obve~se 
side of it duties are the reverse ·side. The tather, 
mother brother and brother's son performed dutteshi~
wards the Intestate all through his life, atteu~e~ on. m 
during illnesses, while the daughter's son ~vmg 1D a . 
different family nnd often in a far away place dtd h. dutyd 
yet he takes -the intestate's property and the .brot er- an 
father and brother get nothing. 

The intestate bdngs up his brot~er's son, ~reats. hi~ 
ns his own son, as he has none of hts own, trams h•m m 
his family business; but on the intestate's death, t~e 
intestate's daughter's son, a stranger walks a~ay Wt~h 
all property of the intestate and leaves the mtestate s 
brother, or· his brother brother's son to carry o~ the tra
ditions of the family 11 t his own expense. It IS strange 
that a daughter's son has been made one of the enumerat
ed heirs, but no attemp~ hns been made to di~tribute the 
intestate's property between the Intestat~ 8 mother, 
father, brother and the daughter's son. - • 

No. 15.-EAST PUNJ:AB 

LETTER FROM THE HOME SECRETARY :tO .GOVERNMENT, EAST 

PuNJAB. TO THE SECRETARY TO THE GoVERNMENT Oll' 

INDIA, LEGISLATIVE DEPABTb!ENT, NEw DELm, No. 2U
J:-47f2922, DATED THE San OcTOBER, 1947. 

I am d~ected to forward a copy of a letter No. '7692-
Genl.JXVI-B.SB, dated the 29th July 1947 from the 
Registrar of the High Court of Judicature at Lahore, 
reporting the views of the Honourable Judges and those 
of the District and Sessions Judges of Jullundur and 
Rawalpindi. The Punjab Government also invited the 
views of Commissioners and Deputy Commissioners, the 
High Court Bar Association and the Bar Association at 
the five divisional headqt.:arters as well as of nine selected 
non-official organisations believed to be representative of 
Hindu and Sikh opinion. Only one of the latter the 
Shri S~natan Dharam. Pratinidhi Sabha Punjab, Lahore, 
has · replied. A copy of the communicat:ons received ' 
from it and also from Mr. Parshu Ram of Lahore, are 
enclosed, as well as a selection from the opinion expresaed 
by Commissioners, ~eput! Commissioners a.n~ officers 
serving under them-vtdo list appended. Optnton~ fl:om 
the Bar Associations, Hissar and Montgomery dtstncts 
were also received through the respective Deputy Com· 
·missi~ners' and· they are also enclosed. 

The' Punjab Government have no decided opinion on the 
1 

proposed.1egislati~n. · 

The Code with. its accompa~ying Statement of Objects 
and Reasons was published in the issues of the Punjab 
Gazette, dated .the 30th May, 6th and 18th June, 1947. 

THE REGISTRAR, HIGH COURT OF JUDICATURE, 
· · ATLAHORE 

I .am directed to forward, a copy of the opinion recorded 
by the Honourable Mr. Justice Mehr Chana Mahajan and 
to say thatl the· Honourable Mr. Justice Ram Lall, the 
Honourable Mr. Justice Mobd. Sharif and the Hono1jl'llble 
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Ur. Justice Cornelius agree with it. The Honourable Mr. 
Justice Achhru Ram as also the Honourable Mr. Justico 
Khosla also agree witlr it subject to their note of dissent 
regarding divorce. 

The Honourable the Ohief Justice, the Honourable Mr. 
Justice Muhammad Munir and the Honourable Mr. Justice 
E: C .. Marten do not wish to offer any opinion. 

Copy of the note recorded by the Honourable Mr. Justice 
Tejl Singh is also forwarded herewith in triplicate. 

2: The opinions of the District Judges who have been 
consulted are forwarded in . triplicate. 

It may be. that abuses have crept into the system and 
just and an equitable head of a joint family has becom1 

an exception. From this circumstance it should. not b« 
assumed that time has come to scrap off the wliole syste~ 
and for the adoption of purely secular rules of inheritance 
The Code does away with the rule of survivorship u 
coparcenary property and abolishes the rights that acc~u: 
by birth to persons born in a family. As a result th« 
law in regard to alienations also completely disappears 
Nothing has been said in the Code about th.e pious.obliga. 
tion of. a Hindu son ,(which was pa;t of ~ religious duty; 
to pay off the father s debts. It Is obv1ous that that 
obligation· automatically disappears with the abolition ol 
the jpint family system. Short of these fundamental 
conceptions the Code can hardly be named Hindu COde. 

THE HONOURABLE MR. JUSTICE MEHR CHAND It would be more appropriate if the rules conceived and 
contained in the bill were made a part · of . the India~ 

MAHAJAN su~cession Aot. The bill, under the garb of codification 
The Bill n~ed the "Hilldu Code" ·follows the li~e ()f is an attempt to· ohange the whole structure of · Hindu 

the draft which was previously oiroulated for opinion to this societY (In places where Mitakshara l;.aw prevails). It 
Court. Divergent opinions were then expressed by the completely ignores the morall!l.nd religious injunctions on 
Judges of this Court on,the proposed legislation. Some of which Hindu Law was founded. In places where 
us considered the codification of the Hindu Law as a piece Mitakshara Law does not prevail and where property of 
of unnecessary legislation and an ~nw~nted' interference an individual devolves on the next heirs by the rules of 
with the rules of Hindu relilrton. Other learned J udgea succession the basis of the rules was some religious in june· 
thought differently and considered legislation on the lineb tion or a religious duty. Succession. was allowed to the 
of tlie draft as desirable. In view of the opinions already son in the :first instance not merely because he was a son 
given by Judges of this Court I am doubtful whether :my but:beca~se as such he had a number of religious and 
useful purpose would be served by offering fre~h opinion moral duties to perform. In most cases the in~eritance 
on the bill in its final shape·, In view of the note of fell far short in value to the· expenses incurred in per· 
His Lordship'the Chief J11stice that I should give an opinion forming duties involved in the relation of sonsh,ip. Hindu 
on the bill, as it stands now, I record the following opinion. religion attaches a special value to a direct male •lineal 
This is in no way different frotn the one that I gave to descendant. owing to .certain religious conceptions. AccQrd· 
the Hindu Law ·Committee as President of the Bar ing to one of the system of Hindu Law inheritance was 
Association and which. I subsequently reiterated a member allowed to sons or .other heirs on the theory .of religious 
of this Court. , efficacy :while in some other systems it was allowed on tha 

groll)ld of propinquity. In both of. the systems the duties 
Hindu Law. so far as I have been able to understand enjoined ·on the son were more or less the same though 

it, is. a part of a social and religious system and cannot the theory underlying them was different. As regards 
be disassociated-from .it.: ' ,The present Code makes a .~he dau'ghters, they are placed at a high pedestal in the 
seoular approach to this law following the line of the Indian social system, above all duties and obligations attaching 
Succession Act. ·' This method of approach is in my opinion to heirship. The injunctions in the· system · relating to 
unsound: . All the legal ·rules of .the Hindu were conceived the position of a daughter are such that for generations a 
as a part and parcel of a code of moral· and religious . Hindu has to go on performing the duties concerning thel_ll 
duties and an absolutely secular approach to .these ·rules irrespective of the fact that there is a~y property. in. ~s 
is repugnant to the system as it- was oonceived. The hands or not. A girl has to .be mamed even by r!IISIDg 
point of view I am expressing may be illustrated by refe- debts and in disregard of the fact whether any property 
reMe to some of the rules· of Hindu Law. .. The Hindu has been inherited by the· nex~ heir. It is by reason' of 
system of inheritance' is not based on the · consideration the religious and. moral injunctions that duties in resRect 
that what a man dies possessed of is a · sort of . windfall of daughters are being performed by a xp.ass of the HtndU 
which has to be shared by his next of kin or blood relations population· nngrudingly and in complet~ disregard ~f the 
according to some rule of e~uity and justice. The system fact that a daughter is not entitled to share the inheritance 
on the other hand did not notice individual deaths at all. with the. brother. Not only the' daughter, but even her 
The property was considered to belong to the family which descendallts are given a high place of honour and respe~t 
had a common worship, common mess and jo;nt abode and in Hindu families. A considerable amount of money 18 

the death of an individual did not furnish an occasion to spent in meeting expenses incurred on the ceremonies of 
the appli~ation of the rules 'of testate or intestate' sucoes- the daughter's descendants. Under this system, 11 

• sion as those terms are ordinarily understood. The head daughter in the l6Dg run in a very cons!derable numb~r of 
of the family was responsi~le for an equitable distribution· cases ordinarily ·receives from her father's family cons1der· 
of the income of the propertY' amongst the. members of ably in excess ~f what she would receive as a share in the 
the family. The life inside the family was regul.ated.• on inheritance as an heir. All this is bound to disappear 
sooialis& principles. Nq, body could enjoyi more than under the Act when she is made a legal heir and is allow~ 
others. They were all equal owners in that· enjoyment. to take her share in the windfall. The sooial, moral a~ 
Those who were capable of earning more than others threw religious injunotions underlying the existing system, ~ 
in the common fund the'r earnings while those who also disappear and it seems to me for a paltry, nothtng 1 
Parned less than others enjoyed equally with them. AF! most oases. 
I have said, the outlook was a socialistio one and it was 
founded on the religious sysfum of the 'Hindus which gave Taking into consideration this legislation from a practical 
great importance to a male issue and who acquired rights point of view it seems to me that it will work out in the 
by birth. . The Code completely destro)>s the H'mdu joint follo\ving manner. The first heir to the property of a 
family system whi~h, so far as I can see, is still the pr~- deoea.sed Hindu would be the State who will take away 8 

vaUing system amongst at least 90 per cent of, those who considerable share of the estate in the shape of death 
'!all themselves H'mdus. It is surprising that the duties which the law-givers of the Code have not taken 
advoeates of the Code wish io uproot the whole social into .consideration. Whatever is left will go to the wido~· 
structure of the Hindus following the 'Mitakshara Law the sons, the widows of predeceased sons m 
and willh them to follow ·.the Da.yabhaga · system which equal shares, the daughter getting one-half of the sh~e 
again is based on religious theories. The joint family of the son. In about 85 to 90 per cent of cases taking 
is not wch a great evil as it is considered to be by some into consideration the average number of members of ,a 
educatJJd pecy~Je. So far that ~ have been able to study family and the average value of the prolferty daughter s : 
even tbe most socialis~o State, the Soviet Rus~ia, is share would be insigsificant. In 11 few cases, however,,,, 
~ad~jally showing tendency towards a joint• family life. she . might _profit considerably. The point for 

~ . 



determin~tion is ~h~ther the dau~hter by the ·change in 
tbe l?w m. a ma.1or~ty of cases Wlll derive any genuine 
benefit or 111 the ult1mate by the legislation in contempla. 
tion she will really be a loser under the present syst~m 

My experience of the a.c.tual working · of the systems 
which allow a share to the daughter has not been very 
happy. In most ca~es daughters get nothing on the 
excuse that custom IS the rule of decision and that under 
custom daughters are no heirs. In cases where custom 
is not the rule of decision, they seldom take a share in the 
inheritance owing to the love ·a'nd affection they llre 
supposed to bear to their brothers or beoa.use of the fact 
tha_t they ~re persuaded by their brothers by appeals to 
the1r ~ffect10ns th~~. t~ey should stand apart and take ilo 
share 1n the part1tu:Jn of the property. In other cases 
the property is so little that it is not worth-while dividing 
it at all. In some other cases the girls· are suitably 
married and do not want to ·take anything. Various otli.!r 
circumstances al~o !);rise in which they do not actually 
take any share in tbe inhe~tance.' The cumulative· effect 
of all these circumstances is that it is in rare cases that a 
daughter gets anything out of. the inherita.nc.e ot her 
father und .it remains with the sons eveJ?, according to the 
system wh1ch allows a share actual ·working of systems 
that allow daughters to inherit to their fllther along wi,th 
sons eventually resulted into. In PlY opinion, it is not 
worthwhile to give a paltry share to t)le daughter by legisla
Mon when her rights· are based on a mu~h higher level of 
religious, social and moral· injunctions and aooording.. to 
which she really benefits more in a very large number of 
eases than as an heir she would. -

~e existi~g law. takes .the whole estate of her father 
mtact. 'Ihat rule of Hindu Law has been abrogated by 
the (.)o.de. It comes to this, therefore, tha~ her chance 
of gettmg the whole of the property of her father dis
appears just as it disappears in. the casa of a widow. A 
car~ful .stt.:dy of the consequences and effects of thid 
.legislation leads, me to the conclusion that the Code has 
for most purposes! ·ignored the existing rules of Hind~ 
Law.. The obJect of oodifi.cation is not to 
make a · new . l~w . or co~ple~ely change the 

. s~pe of the .ex.LStmg .aw. Ordmarily speaking the 
obJec~ pf oo~ificatiou is. to state clearly what the e~sting 
law. 1s. Th1s Code, destroys the existing Jaw in moat 
c~ses illld !)lakes. un attempt to create a system of law 

.,dlffereut ·from: .the .one that now prevails. This Aob can 
be more.appropriately. called the Hindu Law Destruction 

.. Act, 

~ .iny;' o~inion,. therefore, time is not ripe for a legis
latiOn of th1s kmd so far as the Hindu masses are 
.c~cerueJ.- Moreover, it is wholly unnecessary to codify 
l:Imdu, Law .for the· reason that after 100 years of its 

o'll!P!nilli~tratiou~·by,.~purts its provisions are now quite 
well known and .the process of interpretation has been 
ruarrowed. down .within a very limited range. As soon 
liS this Code is· made the law a new chapter of interpre
tation. :will- start leading to n. fresh state of litigation and 

.trouble. ·Those ,who clnjm to have become modernised, 

.need,.uot, follo'lll the existing law and for their benefit 

.. eertnill.l}lOrtions' of the law can be changed or it con 
.de~lare that, they would· follow the Indian Succession Aet 
•with. some modifications and will be subject to Dayab
!hoga .Law. . In the opinion given on the last occasion my brother Sir 

A.pdur Rahman disagreed with my view by the observation . A par~ f~m, the fundamental objections . that I have 
that why should an incident of birth deprive a person of ·raised· to. this bill becoming the law, in my opinion, most 
bis or her righi; o~ heirship. It seems that at that time o! the chapteJ:S of the bill are wholly ufinecessa.ry as they 
my brother's attention was not drawn to the fact that are covered' by' the existing statutes. Take for instance 
even ·aacording t{) the Mohammadan Law a daughter has the chapter dealing, with the Jaw. of guardianship. That 
not been placed on the same footing as a son. In the· law bas been oodified, on an all India basis for all com. 
presence of a son she only takes half, the· share that a son mu~:~ities ,residing .. -in this .country. I do not see any 
gets. The incident of birth, therefore, has made a diffe. j,ustification .for lncluding the provisions of the Guardians 
renee even in the case of the most democratic system of and Wards Act in the .Hindu Code.. Those Provisions 
law. The widow has been given 1/Sth share, under Muslil)l 11re 'now no .. lqnger [)arb oft Hindu Law. They are in the 
Law while the framers of the Hinau Code have placed her Guardians 11nd Ward~ Act, and they shnuld be allowed to 
on an equality with the son and have give!:\ her absolute remain in that Act, which governs all communities resid
estate. The Hindu Law, as it stands, in absence of a ,ing.,in ,this ~,c,ollntry, There is~ nothing speci!ll in the 
son, gives the widow the whole of ~he property of .her :)Iin~il LMr,,apart from the Guardians and Wards Act, as 
husband, though it is fol her ,lifetime, but when she has .a 1t no~v. stands, on this: subject. The Personal Law is 
son alive her rights are considered amply safe ili his hands. ~)ft~ ~~ell:~no~yn on the subject .. 
In any case, she can always get suitable maintenance .from .,/]'he 1 chapter .dealing .with ~·maintenance" is again a 
him. . Her rights against the son's vagaries .'\Vere· protec· • ,wjlolly ,.tmne!)essary-' chapter, iru the Code. Hindu Law of 
ted by an act of the Legislature latey on. . Her status, ,r.na.intenanoe is. admini$tered. on equitable grounds by the 
therefore, is much higher under the present .BYiitem .than ,Co!lr1is .• and it. is quite ,elastio in its a.pplioation to indivi· 
it would be under the Code. She gets whole ofthe pro· ~ual,cases.r.,It is.'based· on oertain Shastric texts. There 
perty of her husband intact, in absenae of the son, and .is •no conilict ot opinion at the present stage in the main 
gets a share under the la.tef Act fu the presenae of the ~on. .principleS' o£ that Jaw .. Why unnecessArily codify and 
Now her share is reduced by the Code by the introduction llt/lrt ·fresh confiicj;a whioh are bound to arise by reason of 
of other heirs and shfl can never get the :whole of t~e estate. the process · of interpretation on the p~raseology 
It seems to me that the framers, of, the Code have drawn .emploved.in .. the Code? No new rule has been mtroduced 
up the Code on the basis of a rule of thum9 according to .by1 tt; Code ·into' this part' of the Hindu Law excepting 
their own individual notions without paying .the least regard .tho.~ eerta.in ar~ificial rules .for guidance of Courts' have 
to either the existing law or to the state of, soci!lty. for heen.-enunciated. The discretion of judges in matters ~f 
which they are legislating. :· , .. , , . this kind should n~t be. hampered. by set rule~ . and 1t 

· · · should be 1eft to dUlcret10n of Courts to admimster ,the 
The Hindu social. system has al~a;Ys'; ~ince ! its .. very law·. on equitable considerations: 

inception, dealt differe.ntly with the r1ghts of lll:ale. and : ·· ' · ·· ·· b H' d 
h f t th t th two ,•.Moreover the ·Law of Maintenance among t e m us 

female issues. It took notice. of ~ e. . ~c ' ~ e · of is: based , on: certain moral and religious doctrines. Why 
have to perform different. duties lD society. . The ?ry should it be separated ·from those conceptions I have not 
equality between the two sexes was. completely foreign ~ . been able ·to follow? . . 
the society. It placed by Shastrio texts the females o 
the society on a much higher level than the male m~m~e;s ~ ihe chapter .of uilopti~n which is a. religious ceremony 
of the society They were not:placed on il matena.hstlc amongst . Hindu , seems . again to be an unnec~sag 
plan for certain reasons and their material in~r?sts ::~e addition in .the Code, The Hindu Law .of ~op~Ion .1s 
fully safeguarded by social, moral and legal m]un~ ~ we11-known and .well-settled and by codification 1t Will 
When those social, moral and legal injunctions ffa.ileddod 11,\ain come ·.in a state of confusion by the process of 
function properly, 'legislation did intervene and sa egua.r ~ j;terJ?retation. , The injunctions of the. Sh~stras. have, 
them to the extent necessary. . ~a~ial· given a status to an adopted SOil J~nd codification Will noti 

As I hiiVe already said, the daughter does not ma..,.. · in anv way improve matters. 
ly gain .or benefi{ by this legislation. On t)le oth?r hand, . ·'As· regards the · Hindu . marriage the sac~mental 
apart from the considerations already mentioned, l~ seenas marriage has been kept intact by the Code, but It see~e 
to me that her position . has considerably deterlorat~ . to me that the theory of divoree has b~en grafted on lt. 
In the absence of a s.on and 6 widow, a daughter un er • .. 



So far as I can see the idea of divorce is toto.lly foreign t.o altogether. Custom is one of the well-known sources ' 
a sacramental marriage. The framers of the Code have Hindu Law and that law was elastic by reason of tl 
stated that the sacramental marriage will be complete fact that custom introduced into it. change according to tl 
when the seven ~tHps !lave been taken. They do .not changed c:rcu~sta~c~s of the society. ~ow the law h1 
seem to have paid "'ttention to the meaning of the vanons been made qmt~ rJgJd by the Code ~nd It can~ot hnpe 
mantras which are recited when the several steps 81.'6 ceptibly change except by another piece of legiSlation. 
t'.lken. Divorce is wholly repugnant and run~ contradic· , It is wnusing tho~ tho~g~ the frame.rs of the Code hav 
tory to the meaning of ~the mantras rec1ted at the abandon~d the basic prmCJples of Hmdu Law yet the 
marriage ceremony. In my view it was wh?llY .~mneoessar! ~ave n.ot altogether been ab.le to get awa~ from .s?me ( 
to touch the sucramenal marriage by legtslatJon. Let Jt 1ts notions. and have kept alive s~~e a~chatc prov.JsJons c 
stand on the basis of the original . texts itself. Those ancient Hmda ~aw. · Reference m this con~eotion ma 
Hindus who do not wish to be governed by _the old system be made to sections 10 and 11 of. the Code. rhe :framer 
can take advantaae of the legislation e.!ready existing on of the Code have allowed succession of a preceptor and 
the subject. Iu their cuse the rules of divorce already BhiB. I do not know~of a case in ?!ndu Law wher~ this i 
e~ist and can be made more specilic- It seems redun- practice is actually allowed. It IS useless to retam thes 
dant to reincorporate those statutes in this Code. These provisions of law by legislation in a Code which is intena 
Acts mt>et the needs of those who do not wunt to be ed for modern men and women. The part of the bill abou 
bound bv the marriage Jaw of th~ Hindus as laid down in Btridhan is wholly unnecessary in view of the fact tha 
the Shastras. women have been made absolute owners of the proper! 

Another objeotionnble feature of the Act is the intro
duct.ion of absolut~ estates in the cuse of females. There 

and plaeed on the s11me £awing in b!a.twr of inheritanc 
118 males. · · 

is no justification for introducing the. idt'a of 4bsolute A provision has been made as to escheat in the absenc 
estates so far as Hindu females are concerned, except in of nil heir$. to the Crown. It appears to me that th 
case of stridhan, where that estate is already 11njoyed by frarn<•rs of the Code did not realise that Crown may nc 
them. It seems that this has been done to satisfy the be ~here to take it in view of the impending politiC! 
agitation of certan modern women on the subjec~. The limit- changes. I am also surprised to see that provision ha 
ed ownership given by the Hindu Law to females was in be~n m11de for the benefit of concubines in this Cod 
keeping with the religious and moral injunctions concern- which 'is wholly repugnant to all ciVilised societies. I 
ing them under the Hindu system and the life they were appears that the framers. of the Code coultl not really ge 

·expected to live and under which they have been living rid of the notionLwhich ought to have been cast awa: 
for centuries. 'fhe free power of ·alienation amongst but there were simply out to destroy the very ·fundamen 
females of any society is not necessarily an improvement tals of society by the abolition of the joint family systen 
in the system of law followed by that society pnrticlllarly by the conferment of absolute estate on females by layin1 
when a large majority of those who have been given this down rules of intestate succession quite in consistent witl 
privilege are still in a sta'te of illiterarcy and ignorance. the prevailing !Hindu Law on the subject and by the 

The rules of intes~ate succession stated m the Code, introduction of the provision for divorce in the law. & 
the elimination of the joint family system and the copar- far as I ·can see marriage and succession are the two 
cennry nature of the property and the abrogation of the fundamental branches of bhe Hindu Law and both of 
right of a sonjhat accrued to him by the birth in the them are linked together. These two systems have been 
family: estate would result in the disintegration of the radically changed while the other provisions oli the Code 
whole Hindu society and iii will drift away from its have been added to it, it -seems to me, to add weight to 
original moorings. The foundation of all these laws lay it, otherwise therE' is no necessity for making them a 
in the Shastra t~:xts in the lorm of religious, moral, part of the Hindu Code. 
social and legal obligations. The change in the system · 
will by process of disintegration lead to economie break In my opinion therefore, this ·Legislation is not. onl7 
up of the society to its detriment. If the rules of Hindu unnecessary but is destructive of the society which Jl 
law require a radical. change as suggested by the Code claims to lift and should not be allowed to go through 
then tb(' low should not be placed before the Legislature the Legislature. 1 must confess that in spite oi thde 
without a referendum being taken on the subject. The literature that has been clrculated on the subject. an 
members of the Legislature who are l'e6ponsible for this the arguments in support of the bill I remain unconVlllced 
law represent a very small fraction of 'the Hindu Public • and stick to, my last opinion. I strongly resist the 
Certain highly. educated people or persons OWJling large th~ attempt made by the Codt: to. interfere with the 
estates or paymg heavy mcome-tax can vote for elec~ton social and legal systems of the Hindus und!lr the g!lrb of 
~or membership of the Central Assembly and the result contlification. 
IS .t~at about ll5 per ~ent of the IJlindus do not enjoy the 
priVllege and a , Leg~slature constituted. such 88 the 
present has no r1ght whatsoever without a referendum on 
the basis of adult franchise to change !Jhe whole system 
of Hindu Law in t_he manner thut they have done in ~he 
Act under consideration. I have no doubt that if this 
Act -;;,as to ~e voted upon by Hindus alone, other com. 
mumbe~ ~akmg no part in it, it. would find no support 
even w1thm the Legislature. 

I. may also point out tpat the Code does not apply 'to 
agncultural land. lt only deals with properties whioh 
are u:ban B.?~ m?vahle or house properties.. The resul~ 
of tb1s proVIsion IS that the Code does not legislate f 
the wh~le of the .property that a men dies possessed o1 
S~ccess10n to agn?u!tural land will still have to be de1ier
mmed by the ex1stmg Hindu Law while inheritance of 
other property wi~l be determined by the Code. The 
code. therefore, w1ll not operate very bene6.clall to th 
daughters or w the widows and will considerabl d e 
their share in the interitance. It will lead to thy Z:S uoe 
veni f 1 · tw · e mcon-enoe o npp ymg . ? systems of law in respect of ~he 
same sucoess10n. Thill IS not a very desirable state of 
the law so far as I can see. . 

~he;e are certain &lllllll m&tters in the bill which are 
obJCChona?le, a few of which may be mentioned. One 
of these Js that the Code <ioes away with oustom 

~ 

The Honourable Mr. Justice Achhru ;Ram 

I agree ge~~ally with the views exp:('ssod by :;! 
b:other MnhaJan. I, however, am . inclmed to t a 
d11lorent view in respect of the provisions of the Code 
dealing with marriage and divorc(l. No exception can 
reasonably be taken to the provision against polyga~Y· 
'the pr~visil)ns relating to the annulment tJr dissolutr~ 
of mamages under. certain circumstances appe~r alsohile 
meP.t a long felt need. The proposed legislatiOn w 

1 attempting to satisfy this need provides sufficient s~~· 
guards against a frivolous or eapricious exercise of e 
right. sought to be created by it and I accordingly; bar& 
not hesitation in supporting ifl. ' --The Honourable Mr. justice, G. D. Khosla 
I agree with Achhru Ram J, 

. The Honourable ~r. Justice Teja Singh 

.I am entirely in favour of the principle underlying th~ 
Btl!. ~he law, at leasil on certain matA.ers which have in 
be d~cr~ed. according to Hindu r.aw, is still unoert~t 
ald Jt 1 ~ t1me that Legislature should intervene and the 
111 conlhot and uncertainty. at le11st by laying down 

'< 



Jaw in clear term I am further of the- opinion that in 
consideration of the progress made by Hindus and other 
communities who are ~roverned by Hindu Law and also in 
view of. the spread of education amongst women certain 
aspucts o! Hindu Law require to be changed and advan
~1g0 should ?e taken o~ the oc?asion J;o modify the pro
vis.ous of Hindu .flaw m certam matters, particularly 
those that affect the right and status of women. I do not 
see eye to eye with those, who contend that th11se are 
matters for the Hindus themselves to deal with and the 
Legislature has no business to step ill. We all know that 
solll~ of the most abominable practices in Hindu society 
have heen abolished by .the Legislature, in spite of the 
opvositiou offered by th~ orthodox section of the com
munity, and I have no doubt that the community is not 
the WOI'Se for it in any way. 

I am one of those who believe that necessary though 
the institution of ~he joint Hindu family may have been 
at some time and it may well have done good to the 
society at a certain Btage of Hindu civilization, it is no 
longer consistent with the ~reb of event. The progress 
Qf civilization is from status to contract and when the 
co~t of living is rising from day after day and our wants 
ure increasing, the institution of joint Hindu family is · 
loing more evil than good and time has arrived when it 
should come to an end. I wholly support the provisions 
Jf the :Sill laying down that the principle of survivor
&hip should no longer be recongnised as well. 
1 am uware ·that in average Hindu, Sikh or Jain family, 

~anahters are given more rights than are enjoined by law. 
f a;n also aware that aJ, average Hindu, Sikh or Jain 
rould go out o£ his way and even would go to the extent 
Jf runnin" into rlf•bt to provide a suitable dowry to his 
laughter ~nd his daughter's daughters an~ sister's 
laughters and in some cases daughters and thell' progeny 
:re not the losers merely becat:se of the fact that that 
.he daughter has no right to inherit her parents' property 
n the presence of her brother. It must, however, he 
·emembered that the things are changing fast and 
niddle·class people, who spend as m:uch on the edu~ation 
Jf tholr daughters, liS they do on thett sons, are fin~mg ib 
rery hnrd to provide them with decent dowry. It IS also 
~ommon knowledge~that the ihstitution of dowry has well 
1igh '. become .a course and highly a?complished an.d 
ducated girls caunot be married, or roamed as well the1r 
l:1tents or thev themselves would like, simply because 
be demands of would-be suitors as regards dowry cannot 
Je met with. My opinion therefore is that dowry system . 
1hould be abo'ished and one of the ways of doing it is to 
1llow a daught~r to inherit along with her brother and 
ri~owed mother. 'rhe other important factor that musfi 
•e taken notice of is tha.t in almost all other systems of 
aw the daughter is one of the recognised heirs to her 
lurcnts' property in the preseuc:e of sons and the trea~
nent nccordE>d to her in this respec£ by Hindu Law IS 
1n one bnnd re~evteil by Hindu women and on the other 
1and is us~d as a lever to deride Hindus aud Hindu 
oeiety by those whose vocation is to run down everything 
!indu. 

The Bill gi;es the Hindu woman and the female heir 
he same right of alienation as is possessed by male 
wners and male· heirs. On principle, I am not opposed 
o it but in-view of the fact that in spite of the spread of 
!ducation a large section of wo~en ar~ still ~lettered 
1nd can be easily duped by thell' relattons I opJDe that 
or the present th,e right of alienation po~sessed hy a 
emale heir or owner should not be unrestricted except 
rith regard to the property which is her stridhan. 
I am also in favour of making the Hindu marriage 

~onogamous and support the provisions of the Bill of 
his point. I do not believe in easy diyorces ~nd am ? 
1Pinion that the sacred character of Hmdu, Sdm or Jam 
narriages should be preserved to a great ext~nt, but at 
h~ same tinyl I think that it should be possible for the 
•Pc>u~es to ontain a divorce in extreme cases or for one 
1! the spouses to have the marriage diss?lved o_r cancelled. 
ro lay down that there should be no di!o~ m any case 
~ to shut your eyes to what is happemn.g m the. wor~d. 
· ,have considered ~he provisions of the B1~ on. thts pomt 
1Ith greabest care IK!d I think that no ObJection can be 
aken to them. · 

Section 3 of the Bill aims at the obrogation of custom 
?U all the matters dealt with in the Bill. 1 am opposed to 
lt, because Hindu Lnw not only recognises the binding 
force or a valid custom, provided it is not imor:~l, llut in 
fuct the whole systl'm underlying it is basod upon the 
e\'olutiou of custom. The l'uujab is particularly ~he 
land of custom 11nd 1 do not see any reason why a custom 
validly and properly proved should not be binding upon 
tho purtics. It mav be mentioned in this connection that 
it is now well settl~d that if a custom is immora1 or is 
opposed to public poUcy the Courts have reflllled to give 
effect to it. , 

l agree with my learned brother Mehr Chand Mahajan 
that the part of the Bill dealing with guardial}ship is 
unnecessary. 

l have no objecbion to the chapter dealing with 
maintenance exce1•t that I would omit sub-section (2) of 
secion 5 which includes a concubine among the relntives 
of the deceased who should be deemed to be his depen· 
dents for the purposes of section 4. 

District and J:1essions Judge, Jullundur. 

I have gone through the measure with care. Obviously 
it a cautious effort towards reform, not dmstip enough to 
arouse the ho&tility of orthodox opinion. However, it is an 
improvement on the present position from a:il points of 
view. Since the present Legislature is likely to be 
dissolved in a short time to come and the New Legisla· 
ture may like to' adopt a Bill of a different character, I 
do not . think it will be fruitful to go into the details of 
the measure. 

District and Sessions Judge, Rawalpindi. · 

The provisio~s of the Hindu Code are so far ns they 
go wholesome and the genera.! scheme of it sound. I 
would have preferred a single rule of succession govern· 
ing all kinds o.f property, but perhaps in view of the long 
established cu8toms of agricultlll'lll tribes a concession in 
respect of agricultural land is at the moment necessary. 
l have 110 further criticism to offer. · 

Mr. R. l\-Iehta, personal assistant to the Deputy Commis· 
sioner, Ambala. 

lntroductory:-Various in1lueuces, foreign and· native 
leuvened Hindu social mass 'lnd from time to time result· 
ed in demands for reforms of various kinds. An alien 
goverum~nt while fully sympathising with such demands 
was rt"luctant for fear of arousing fanatical orthodox 
opposition, to' fulfil'them except with the utmost caution 
and then too piece~!. Instances. are the S~da ~cb, 
Hindu widow Re-marnage Act, Hindu Women s R1ght 
to property Act etc etc. Reformers ~ere hardly satisfied 
with these. Not only this piecemeal tackling of a gigan· 
tic social problem seemed to them ineffecti~e but ~hey 
were also worried and confounded by the muuwe~ble 
systems of Hindu Law prevailing in the country. ~othmg, 
they were convinced, exc~pt a most co~prehens1ve a~d 
syst-ematic reform could rid the body·politic of a chromo 
social ill. · 

Now when social and· political power r~poses in !he 
same hands the reformer sees his opporturuty. To him, 
hou·ever more important than this even is the ~t, of an 
awakened SOcial conRcience that has come to e::nst 1~ the 
co1wtry; and, also the rea:·ization that the country 18 by 
education and cultural advancement prepared for a. great 
reform .. 

Objects :-Two clear objectives of. thi~ Draft C~e· 
quite apart from the fact of codification 1tself are eas!IY 
discernible. The first is to bring about. and ~ec;ogmze 
"complet~ equality of sexes" in thll domn!n o! Civil Law 
and, the second is to discared an old but Jl'l'8.tiOnal d~ 
by which rights on property accrue on the mere acctdent 
oi birth. 

It is gratifying to record that without an exception all 
whom I consultecl were eager to express themselves 



unreservedly in favour of these two' guiding principles. 
They WE-re all for the emancipation ·of ··Women of this 
country. Cn addition, they readily appreciated • the 
bene/Hs of codifying Hindu Law. ' · 

PROVISIONS OF DRAFT CODE. 

PART I . ' 
\.... 

Preliminarry.-This 'part comprises seebions 1 to 7 
Apart from the usual definitions etG 'it mentions tha~ the 
Code would apply to Budhists, Jains, ·and Sikhs also 
:unorig vGhers. · · ' · 

PA'R'r rr· 
Jntestats suooessions.-~his part compris.es. •section 1 

to 25. Some of the most momentous and revolutionary 
provisions of the Code are to be foun~ in 'this part. ' The 

· most important provision is that women shall, if the Draft 
Code becomes an Act, inherit property in their own right 
just as male heirs have done hitherto.· They would have 
full and absolute rights over the property they inherit and 
such rights include the xight. to alienate by sale, 
mortagage and gift. This would m~an that henceforth 
wives, daughters, · daughters-in-law · etc would inherit 
property in their own right, and exercise absolute,. domi· 
Ilion over it. · 

. To most whom I consulted this reform seemed timely 
and unexcep.tiouuhle. This Is taken to be a tong step 
forward towards that cherished goal-the ,equality of sexes 
or, its corollary the emancipation. of women. . This 
would be a termiutttion of the age ·long subservience of' 
women to men and would result in giving the. former 
their due place in the Indian soc~al structure. 

On the other hand, some elde~ly ancl orthodox gen~lemen 
voiced serious objections to these provisions. If, so ran 
their argument, womea were' to. inherit as -man a progres
sive .process .of sub-division of .the wealth of every .Hindu. 
family would set in which would ultimately result in com
plete disappearance of . that · wealth. The Hindu~ as a 
community, therefore, would cease to be well-to-do· and· 
prosperous any more. In any case, women of this country 
are not yet educated and advanced enough· to use judicious-, 
ly the wealth they would inherit ... But those in favour of 
the. Code, particularly young men and women themselves, 
refuted both these objections. To the :first their reply is 
that irresistible social and economic forces have ulready 
brought .about the disruption or disintegratioJ.). of the joint 
Hindu family. To a large . extent this has ceased to be 
any great economic unit. Thus, acoording. to them, .the 
orthodox have no cause to .dree:d any worse consequen.:es. 
In any case in ~iew of the present day theory .and practice 
of national taxation (more particularly o~ Income-tax) which 
practically leaves no scope for. any individual or corpora
tion to become extremely ricp there is no .question of. the 
joint Hindu family continuing to enjoy unlimited pros: 
perity from generation to generation. They .clinched tl:lls 
argument with a pointed reference to the proposed death 
duties which would deal a fatal blow to family or genera
tion-to-generation aristocrats. Nor can the growing world 
tendency towards the socialistic idea\ of equality of wealth I 

can be ignored in this context. 

•ro the second objection, ·that women would not be nble
~~ take care of the wealth they would inherit, the progJ;es
sive· gentlemen's and ladies' reply is that this pre-judg
ment is not at all justifiedi they must be given an oppor·. 
tunity to display their ability ab.d competence in this field 
before condemning them. In any case they would be 
found no worse than most semi-witted_ or ~xtravagant man. 

Personally, I too am unable to hold that the objections 
of the orthodox are valid. Quite apart from the purely 
theoretical consideration of equality of sexes there are im
portant practical considerations which require. that such a 
reform should be br®gb.J; about. For long India has been · 
noted. for the inferior status its women.have been relegated 
to by its society. Now when this country is on the vet·ge 
of freedom and international recognition and is playing an 
important role in international affairs she must get rid of 
this stigma. Her mothers and daughters must occupy the 
same place as her fathers and sons do in the social 

heirarchy. ,Nqthing would be more conducive to that er 
than such equality in' the sphere of civil law of the lun 
Further,. in view· of. the spread of education among w0111 ' 
it is wrong to say· that they would not be able to look uftE 
their ;mherited property well. I. would no~ be surprised' 
in, actual practice· th~y did so better considering the 
natural·tbiift'ness;- and: feeling of attachment ]o the fanuJ, 

: ~ . 
It is worth emphasising here that the provisions of tbJ 

part :Of · the Code . do not· apply to agricultural land, ·lll 
further, that even wllere the property in question happen 
to be immoveable, or some business interest, the Partiti~ 
Act< of· 1893 would apply and thus prevent any harmft 
s~litting. up of these. . . 

PAR'!' ill 

Testamentary· suooession.-This part comprises section 
1 to .10, It deals with . devolution of interest in join 
family property, and lays down that no right by . birtl 
family property, .would accrue· after tJte commencement 0 
the Cod!). It goes on to d~l with the matter of main 
tenance. 

.i ~flliTIV 

Marriage and Di'Voroe . .:.,..This part comprises sections : 
to 84, and deals with such things as celebration of Dlar 
riage, sacramental: marriage, nullity, civil marriage, ;:: 
validation and ·dissolution ·of marriage, . etc. The mos 
ijnp01·tant pr(}vision. ,in .this part is. the one· dealing wit! 
dissolution, of . marriage. Uptil now, from times imme 
morial,· the bond.ofru .Hindu marriage has been held irre· 
vocable. Reasons for this . were both traditional and reli· 
gious,. Practical consequences, however, of this have been 
extr~mely tragi.c .in numerqus instances, and Unfortunately, 
what is 1worse still, suffering and agony were in the main 
lot bi women· only.· Modern edueation which has brought 
in its !train: an incfea!ling sense of social justice has f.or long 
highlighted the .evils1of ~his cus.tom. Off an on .social nod 
religious reformers . also· have tcied· to . .introduce reforms in 
this 'field but without much succeS's. The present draft 
code ·realising these evils incorporates . certain provisions 
(section SO,. page 21 of the Code) allowing for dissolution 
of' marriage in .a limited ·number.: of contingencies .. Theoe 
are,•: maiitly,, continued desertion, insanity, certain loath· 
some, . incurable; and fo~ diseases such as leprosy, vene· 
real diseaseS'••and,.l.astly,·cruelty to a.degree which renders 
joinb living· unsafe ior either party .. These provisions ar~. 
welcome to· most men ·and•women I consulted, and t.boy 
were·;gratified• both att.their ·novelty!,· and their. moderation 
and I restraint. But1 the orthodox were opposed to these 
provisions also on the 1 ground that these would result in 
complete disintegration> of the Hindu family which for lou.~ 
has been· noterl. for its cohesion, and also destroy the tradl· 
tional happiness of a Hindu' home. Considering, howeve:, 
the limitless suffering ·which -numerous· ill-adjusted mar· 
riages ·bring. about to both . parties .whom the present lnw 
allows no''opportwtity to ·separate and retrieve matt~rs. 
partially or whollyi these· objections appear to be qtu~ 
unlenable. Most men and women. were agreed that thiS 
"traditional happiness of the Hind:u home" was .more of 
a fiction than 11 fact, and as such the sooner it was olown 
up the better for all concerned, . They appreciated . ~he 
thoughtfullness ·Of the makers of this Code who avo1din8 
the modern western· and the ancient Indian extremes !18~8 
ehosen •a ·middle course of wisdom and restrainti. I sr-~0 
with· •this, vieW\ . 

'PART v 
Minority and Guardianship.-Th~ only .noteworthy po!ot 

in the provisions made under this .part is that the very wldo 
powers which natural guardians had enjoyed so long 0~fa 
the property of their wards have been limited. They wo• 
have' to take permission of a court before. disposing 0\~r 
.deali~g with thA ward.'s assets or propert·y in any way. T ~ 
ts as 1t should be. The objection that this would cornre 
nil natural guardian to go to a court even when the bonat 
fides o£ s~me of them ,may be unimpeachable is witb?Ug 

any point considering that the. intended Law by curbtn 
the voracious · inclinations of many a o cunning and un· 
scrupulous natural guardian would •be ~£ the greatest bt)Jle• 
fi~ to minors. ' 



P,A,ltT VI 

Adoption.-.This p~t c~mprises sections 1 to 85. Its 
most lffiportanv proVIsion IS ~hat a husband shall not ad t 
except with the conseni of his wife or of one of hi · op 

, This is quite in a ~ne with the elevated status w~:vth' 
Code seeks to. prov1de. for ,;yomen iu general. Further, : 
5~stem of opti?nal reg1stratton .of ~doptions ·has been pro
nded for. ~his could not be poss1bly objected to by a.uy 
one. 

~onclusion.-;-This Code is doubtless a. great attempt at 
soe1aJ ref~ m a COllftry where such reforms have not 
kept pace wtt~ education_ and cultural enlightenment. It 
cannot be dewed that th1s Code when made into a law 
will bring about revolutionary changes in the social 
strue~ure of Indians: Equally certain it is that it is a boon 
to the women of 'thts country, who henceforth will occupy 
their right~ place in society and thus will be able to make 
boundless contribution to national progress and advance
ment. The Code has received enthusiastic welcome from 
women in general ~hom i~ larg?ly benefits; youngmen, who 
are fir.ed by lofty td~als; Intelligent and progressive Hindu 
And Sikh gentlemen who are glad that social injustice long 
done to women will be rectified at last; and lastly by in· 
ternationlilists .of this country who feel that now they will 
be .able to raise their he.ads fearl~ssly in any gathering of 
nations. At the same t~me, I must record this too, that ' 
it is very likely to arouse great opposition of 'the orthodox 
and elderly sections 'of Hindu society who appear to see in 
it.very dangerous and disruptive tendencies which they fear 
will soul.id the death-knelt of Hindu society as it has existed 
for thousands of years. There are, · and it is a matter of 
pride, those too, who feel that the Code has, not gone far 
tnough. It could have abolished, they sayJ in one stroke 
the wretched caste system also from amongst ~e Hindus, 
&nd along with it polygamy. 

Nor need the orthodox forget that the provisions 'Of the 
Code being -mostly permissive or enabling. in nature, they 
just as much as those who think differently from them 
would be at liberty to lead .. the l,ives they desire. This 
absence ~f :compulsion . is the strongest .point in favour of 
the Code. • . 

In 'conclusion, I record .my considered and most strong 
approveJ, of the. Draft Code. 

Bar Association, Hissar 

1. It is a V\li'Y. cont~ntious Bill, and in view of the poll
tical cha.nges which are imminent and in . view of t~e 
possibility of division of India in Hindtistan and Pakis· 
tan, this legislation at this stage is not needed and should 
be avoided. 

2. :I'his is not a codification of the Hindu· Law as pro
pounded by the ;Hindu Law-givers or·e.s·administ~red by-j;he. 
~ritish Indian courts. It really aims at ~astic ch~n~s 
m the Hindu Law of suoces,sion, .. adoptton, mar,nage,. 
guardianship; maintenance,· et.J}. . f , • 

a. 'ihe proposed ·changes. mdstt~ 11!~ anti-mn~u! 
lltgard for Hinilu tradition and practice I_s alt.o~her ~s
regarded. ,. In fact' the proposed I changes .are· a nega~ton 
of Hindu sentiments, acquired .by centurtes of. pract1~e. 
The framers .of the Bill have .had only. one ~te.w ~omt 
before them, namely, to cut. down ~adically. the Hin~ 
motions of property and martlage; wrth · the framers • t e 
idea throughout seems to be to slipplement the pre~enti 
Hindu Law as practised in the Hindu so_ciety, by nott:· 
of Mohammadan Law. They have tr1ed to .copy e 
tenets of Mohammadan Law here,. there and every~~~; 
and have tried .their utmost to tmpose on thb' h are 
society, the practices of M. ohammadan Law, d~t' 10 It 

(b) When the idea underlying adoption is to save the 
persons' soul from perdition how can the 
power to adopt be taken away from persons 
under 18 years of age. 

(c) Compulsory registration of authority ~ adopt is 
utmecessa~. It may be impracticable with 
persons livmg away from District or Tahsil 
Headquarters. , It ignores the chances of 
emergency by sudden illness or death. 

. (d) Und7r custom, adoption may be valid if made 
. . WI~ the ~on_sent of the nt~xt reversioner. 

Theil' pemusston, even in most important 
cases, is altogether ignored. 

(e) The right of Jain widow is altogether ignored. 

(f) Adoption of the son of a woman within prohibited 
degrees is legalised, even when custom does 
not recognise it except in cases of daughter's 
or sister's son. Even wife's relatives are 

' allowed to be adopted-a change which will 
seriously interfere. with the family relationships 
being good and amicable. 

(ii) Similarly in: marriage, most anti-Hindu ideas have 
been imp.orted in defining the prohibited degrees. . 

(a) The idea of registration of the sacramental ~arri-
. ages is obnoxious and uncalled for. It is only 

an attempt to copy the ;Mohammadim iaea, 
which is noth4!g but a contractual marriage, 
which in this Code is spoken of as Civil marri-
age. · · 

(iii) The changes proposed under the head "Guardian
ship'' are mischievous. 

(a) Restrictions placed . on the alienation of the 
minor's prope"rty or his share which are made 
applicable even to Joint Family property 'will 
make the business of the family impossible, 
and· will expose ~e family credib to a danger· 
ous extent. 

(b) If such restrictions are considered expedient 
. the procedure suggested would be made only 

.optional. 

· (i~) In: the matter of succession:-

(a) By excluding agricultural lands from the opera
tion of -this Code,. a confusion is· being creat
ed. . There will be two kinds of successions 
within. . different. heirs, Present uncodifted 
Hindu · Law will apply to agricultural· lands, 
and this Code will apply to other property. 
Lands .are the most important kind of pro
perty. This division in. the law of suocessio.n 

· is likely to create serious conflictions and un· 
necessary litigation. 

(b) The i~ell. of ~oint Fa~ily .an~ s~vivor_ship is a~
together igriored wh1ch 1s aga.mst Hindu senti· 
ments and :feelings. 

.(c) Th~ law has put no restrictions on the power. of 
. . -alienations by the ·Managers ·of the Jomt 

Hindu Family. · 

'(d) It would create serious complications, if custom, 
s-pecial custom or the special .custo~ of the 
community is disregarded, spee1ally m ease of 

. daught-er's succession to ance~tral . property. 
Some provision must be made m this conn~c
tion. Daughter's right to succeed along "?th 
sons should be. limited only to self-acqwred 

m t Hi ·a . timents and. tra I IOns. . os repugnant to. n u se~ . H' d Family 
atms at annihilating the very tdee. of Jomt 1~ tu Hind~ 
on which the entire structure. of Hintu d~le ~ds the 
polity' and Hindu religion is based. t f ~~~ religion 
mndamential principles and injunctions 0 . m u . 

property. . . 
The Bill as it stands is strongly opposed and will be 

unacceptable to any Hindu. 

Deputy Commissioner, Kangra 
. . . ~ ht to be introduced 

. (1) Fundamental changes are ·soug • . . . 
in the laW' of ad~tption~ •· · · The Code embodiPJ~ a~most. all ·the ~~ntiainao~ca-

( 
. . d b' t to the eonsent of the tions and additions reqwred m the e11stmg u aw 

a} Adoption IS ma e su JeCl . . 
wife or at least one of the wtves. 



in the light of the changed conditons of sooiety now. .. 
Widows, daughters and sisters have been given the~. plaoo 
in .the right of sucoossion to pro~erty. The definition .of 
Stridhana has been extended to mclude property acqwr· 
ed by inheritance and thus a woman's right to property 
has been made absolute instead of being limited to life 
as at present. 

I however do not agree to the exolusion o~ the provisions 
of this Code to agricultural lands as laid down in seation 
1 (i) Part II of the Code. There is no reason why agri· 
cult~al land should be excluded. There may be a family 
who own no property at all but agricultural land and w.ho 
are governed by Hindu Law. This provision would 
operate unjustly and harshly in the case of some mem
bers of that family. 

If the reason for excluding the agricultural land from 
the provisions of the Code is to save agricultural land 

· from sub-division, it will not obviously serve the pur· 
pose. Agricultural land is being~ ~ub-divided as badly as 
can be under the existing law and there will be no sub· 
stantial check to this sub-division by excluding a~ul
tural land from the provisions of this Code which is base({ 
on generally accepted principles of j,ustice and fairness. 
If sub-diyision is to be checked, the obvious remedy is 
to lay down a certain limit, say 10 Kanals· beyond which 
agricultural land shall not be partitioned when succef;siou 
opens, but the successors entitled to the property m~y 
clainl a proportionate share of the produce. Other suit· 
able measures could also be devised for preventing harm· 
f!ll sub-division of agricultural land. It will be enough 
to lay ·down that the Hindu Code shall not apply to any 
estate or family which is subject to any speci11l custom. 

Under section '5, Part ill (a) the de,Eendents entitled 
to maintenance include the· widow and- the unmarried 
daughter and widow of a predeceased son so long as they 
do not marry. This provision will not help to solve the 
existing problem of the v.ery large number of, ;young ·un
married widows in Hindu Sl)lciety. The Code seems to 
delete the existing provision of Hindu Law according to 
which a widow loses her right .to property on remarriage. 
It is not clear why a distinction has been made in the 
case of maintenance under section 5 of Part III (a). A 
widow or a daughter, after marriage ·should be entitled 
to receive maintenance in special circumstances where 
she is unable to obtain maintenance from the husband. 

The provisions fo~ marriage and divorce are quite suit. 
able. Under section 3 (1), Part IV a sacramental marri
age cannot be performed where either party has a spouse 
living at the tinle of marriage. This will ,!lheck the evil 
ofbigamy. · 

. The provisions for dissolution of marriage !Jnder section 
29, Part IV are a wholesome modification of the existing 
law. 

Deputy Commissioner, Hoshiarpur 

The Bill proposes to, modify certain provisions of the 
Hindu Law, which has been more or less uncertain so 
far and subject to various interpretations. It tries to 
meet the growing demands of the twentieth century 
Hindu society and provides for certain adjustments in 
accordance with modern conditions. The best feature of 
the Bill is that most of its provisions are of a. permissive 
or enabling character and that they do not impose any 
cqmpulsion ·or obligation on the orthodox section of the 
community. Accordingly there should not be any oppo· 
sition to its provisions from those, who prefe~ to adhere 
to the old ways 

2. For the Teasons detailed in the preceding paragraph, 
the Bill has·my hearty support. 

amended in details after discussion in the legislat~, but 
I fully support the Bill and its object generally. 

Bar Association, Montgomery 

That majority of these who are governed by the Hindu 
Law do not approve of the changes contemplated by the 
said B.ill,· inasmuch as it is likely to give a go·bye to the 
religious susceptibilities and a sacramen~al touch that 
forms the very basis of the Hindu Society. As a result 
whereof it introduces materialistio and dissentious matters 
which affect Hindu culture and society most injuriously. 

2. The Bill is silent as to the manner of devolution 
of agricultural land, probably on the ~ound that agri. 
cultural land does not form a Central subject but unj. 

formity of devolution of immoveable property is e,ssential 
to keep intact the basic ideas of uniform suClcession under 
Hindu Law. Some measure to keep up a uniformity 
of devolution is most essential and desirable. 

3. Introducing daughter as an equal sharer of property 
with sons, etc., in section 5 ii highly <aefective and objec
tionable for grounds mentionea below:-

(i) Jt tends to make Hindu materialistic and gives rise
to various other complications and operates as a check 
to . various gifts made to daughters on various occasions. 
It will 11.ffect choice. of spouses, which will become more
business like than a' religious one. T.t will also increase 
litigation. , 

(ii) It is not made clear, whe.ther a d!lughter mentioned 
in section 5 (1), para. 1, clause 1 of the Bill is a married 
or an unmarried one and whether her rights are limited 
or she will be an absolute owner: The trend of provisions 
shows that both ~inds of daughters will succeed as abso. 
lute owners, which, if so, is most repugnant to the HindU" 
culture. 

(iii) Again it is not clear as to how the calculation of 
shares is to take place in case ot more than one son or 
daughter. Elu(/idation· is essential thereof. 

(iv) It is desirable that some maxinlum· liinit of dowry 
be fixed and transgression thereof be made an· offence. 

(v) That the law. of monogamy is defective inasmuch 
as it does not even provide for· most extreme and genuin~ 
cases in which second marriage may be l!lRde permissible, 
e.g., the husband being childless and his wife being in· 
capable of giving birth to anv child on account of some 
incurable disease or some other similar grouni!_, such as 
barrenness. It may be noted tb.at under Hiiiau Law 
the birth of a son is sacred. 

Deputy Commissioner, Lyallpur 
.LJ.'~e proposed Bill fulfills a long felt need very compre· 

hens1vely. I. have no suggestion to improve . or amend 
• any part of 1t .. However, as India is to be divided, i~ 
. may be suggested to the Central Government that the 
B~ll when . it becomes. law. be adopted for application to 
Hindus (Sikhs, Budl!ists, eto.) in the Pakistan areas as 
well. This may be included in the mutual trea.~es. 

Shri Sanatan Dharma Pratinidhi Sabha, Punjab 
. One? .again this. Sabha has been called upon to express 
Its ~p1mon on the "Hindu Code" and takes the oppor· 
tun1ty to do so, though it is pained to see that very stron8' 
and vehement opposition put in against it by a very large 
nu'?ber of well represented and established Hindu orgeni· 
satlons and .·individuals throughout the ·country bas not 
been heeded by the Government. There does not seem 
to be any hope of such opinions expressed now to be 
?eeded ~gain. But still there is no harm ff an opinion 
IS .submitted as asked for by the authprities concerned, 

Commissioner, Multan Division fit is stated in the "Sta.tement of Objects ~d Reas?~s" 
. . . . . . , o the Code that there has been "a growing public op!Dlon 

In my VJew cod1ficat!on. 1s emmently des~rable m o~der ~ in the country in favour of a consolidated and unifol'lll 
to remove the uncert.amti~ of a ~w ~ependent ma1i!fy · Code dealing with the different topics of Hindu taw for 
on culltoma and ruhngs. · The Bill Will no doubt lie all the Provinces and for. all sectiona of the Hindu 



Society", But on the con,t;rary the Sabha finds that 
there llBS ·been no such demand from ]he general public 
rather such an attempt on .the par.t; of a few westeranized 
J{indus-who are a very smaU fraotion of the 1 . b genera 
public-has een opposed by .the common people at 1 
especi~Jly by those wh? are thoroughly conversant ~r~ 
the ongwal tex.ts of Hindu Law in Sanskrit in whi h 
cbwge is ~ought .to be brought1 not for the good ofc th a 
Hindu Soc1e~y at large but as is admitted in the "State~ 
went ~f O~Jects and ~asons'' ]his innovation is bein 
lllade to g1v~ .a growing body of Hindus, men. an~ 
women, the liberty to lead the lives which they wish to 
lead". In tact the whole effort is being made to help 
1nd encourage t~ose, wh~ while on one hand do not like 
to leave the ~1ndu Somety for the obvious gains they 
aerive by remawing in the Sooiety, but on the other do 
not like to ab~de by the rules and prinioples as laid down 
by our far-seemg and most selfless Rishis and Munis and 
~a~~ .to remain fr?e from a~l. the obligations and respon
nbihties of the so<l1ety as enJomed by the Hindu Shastras. 
rhis kind of attituoo can never be conducive for the good 
lf the society or any indivltlua.l. 

The Sabha is definitely of opinion that to give such a 
ticense to each and every one of the society to do as he 
~r she likes to do, is to prepare the society to be thrown 
in deep degradation and destruction. To put the society 
on such a wrong foundation is to invite its total extinc
hlon. It be taken inllo consideration that the West, whose 
following is sought so e~rgerly by such Hindus has al· 
ready suffered heavily on this account and Western Civili· 
zation has brought ruin to the whole world. If the 
Hindus are S:l.lowed to drift from their ~igher and nobler 
objectives in this· respect, then surely they will be adding 
not only to the ruin and misery of themselves and the 
Hindu Society, but to the whole human society, while 
~hey are capable of showing real a.nd true path of l:'eace, 
progress and prosperity' to the humanity at large by 
followirig· their own higher ideals. 
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::::;g;~~ ob.~ers" ~t once forget that the so-called 
destructi ~ IS nothing but a result of the various 
mad ve . uences of Western Civilization, which have 

e ~ell Hindus a slave nation, whether politically 
econom1ca y ind tr' u d . • Jt, !lnd . ·t' 11 us l.Q y, e ucationally, socially, inoml-
J s?Iri ua y, while the same "thoughtfui-o68ervers .. 

try
are 1\ght~g for the independence and freedom of the conn. 

· It 1.8 really surpriswg to see that while on one hand 
they realize that contact with_the West has made lqpia a 
slave ~oun~ and they try to get rid of the sluve . 
pro~.ucmg w.fluences of the West, on the other th? 
chel!~' the. Idea of following the same "conditions ani 
trends whtch han put India. in bondage. They are noll 
able to appreciate the simple truth that the factors which 
have mad~ India slave are not worth following without 
strengt?enmg our bonds of slavery. They are not olelll 
about 1t that ~uman life is ~ot governed by parts, but 
eaot phase of It affects the other parts equally. If w& 
are ~laves politically then surely we are slaves morally 
and 1n other respects. If we are ~ free ourselves from 
politi~al. bondage by removing the causes working behind, 
then It IS bound to free us from moral and spiritual bond
age as well in the same proportion. Therefore the so
called "new pattern" is nothing but a sign of our bond
age and instead of adjusting ourselves to such a pnttem 
we should shun it totally if we want to rise higher in our 
lives. 

If one truth is taken into consideration that the Hindus 
have lost in every way by coming in contact with the 
West-as the West has nothing superior and good to 
offer-then to look to West for bettemient and to COPI ib 
for any good is the greatest folly that can be committed 
by any people. It is this fundamental and basie diller· 
ence of opinion in two sections of the Hindu Community 
which creates all kinds of confusion and bitterness. We
are to stand on our own social, moral and spiritual" cod& 
and change ourselves on the same pattern, from . the 
"new pattern" in which we h'!Ye been thrOwn by foolish
ly and blindly following the West. It is wrong to think 
that by following the ·same pe.th which has brought ruiJI, 
to us in more ways than one, we can be better in any way. 
All these eff6rts of bringing changes ani!. uniformity in 
our laws on the Western model are in fact efforts to fur. 
thllr enealve us and this is whati we should avoid, if we 
really want to bring in any change for the better in our 
society. Therefore this Sabha opposes very strongly this 
measure also. 

·It is also stated in the same ''Statement of Objects an.d 
Reasons" that ;, The present conditions and trends in 
ffindu Society" are .such whieh are forcing "the thought 
h:l observers" t~ feel "the grll&t need" to bring in alter· 
1tions in the Hindu Law "so as to make it fit the new 
pattljrn to which the Hindu Society seems to be rapidly 
>diusting ·itself". The Sabhe. feels, as already stated, 
6he.t it is the small but vocal se~tio)l of the 13liiaus, who 
nave been so much. influenced by the Western thoughts 
lliat they feel prompted to hate their own socia.l ~de 
md follow in the. foot-steps of the Western people qUI~e 
llllmindfully and thoughtlessly. What is ~eedeil at.~ 
iunctlll'e is to analiza ani!. see, whether (1) the cond1ttons 
md trends" created in the Hindu .society by th~ co!l~act 
with the West are healthy useful ani!. m~_PirW~, 
wheth.er. (2) those who claim to represent such .~ondt· 
nons and trends" are really "thoughtful observers ~nil 
whether (8) "the new pattem" to which the Htndu s.oc1ety 
is said to be adjusting itself is a pattern worth havmg or 
shunning. 

To claim that by introduction of this measure "The 
old, complex, iritricate a.nd different prov~sions of Hincl11 
Law have also been simplified", is another perverted 
idea 'and contrary to facts. In fact by introducing new 
factors, the law has. been maile further comlicated and in 
reality made to conform with the wishes of those who are 
to break the law with impunity. This is a.n innovatioa 
uncalled for and unnecessary. Weak minds are not cap· 
able of understanding the holy laws a.nd thus effort ie 
being made to make them according to the low capaci~ 
of their understanding. What a tragic a.nd woeful po111-

~he Sabha has no hesitation in "saying that t~e so-called 
"thoughtful observers" are nothing but slaves of Western 
~houghts and cannot think beyond the line they ha!de 
arawn for th~mselves. In mQSt cases they . are devol 
of the Hindu Shastras knowledge and those· few, wh~ 
nave some knowledge in this. behalf, are so muc 
perverted in their thoughts that they cannot see 1t?Y 
beauty and greatness in the Hindu Shastras. . IS, 

therefore, iniurious ani!. harmful for them and the ~oCI:~y 
oo assume the role of a reformer and to mud

11
dlde ~. ; 

personal laws of the Hindus. The so-c_a ~ . ne 
pattern" to which these "thoughtful observers g~ve 80 

much importance, is, in fact, nothin~ but ~ le:il gi~n: 
corrupt and lisencious life in the society WI k ~ 1 w 
the society any chance to criticise . an.d · cheo ?~;ta~
breakers in any ~ay as is clearly stllil m the very Th 

t f . ' · · , f the Code. ese 
men o,_.Opject~ an~ . Reasons o 

tion indeed I · 

Upto now the la~ has been in force for the last thou· 
sands of years and has worked quite satisfactorily for all 
concerned. In Brahme. Puran there is an instance ~ 
which it is given that Sudwymna was not given sliiire. m 
the kingdom of his father, as he was first born as a gu'l, 
though transformed into a roan later on. 

I am not quite aware of the system as is in vogue in 
England in this behalf, . but this m~ch i~ can be said that 
it is not the .one which )8 proposed Ill thiS measure .. Then 
why this innovation at· all, if the Hindus are to c~y t~e 
British at all. It is very unfortunate that . the. miri, .~ 

t yet free from slavish mentality in which the 60-callecl 
~~houghtful observers" have be~ thrown. by ,force .~If 
circumstances created by the Bntish. ' ·· · o;·" •, 

' l' ( ::~ : f 



· As ·the Sabha has 'lllrelitly_ expressed ·its views on· this 
very measure quite fr~ely sud extensively, it thinks it 
need not go into it again. 'It strongly urges upon the 
Government not to follow ·this wrong course and give up 
such unecessary in~rference in· the religious -matters of 
the 'Hindu society auy more. 

Dr. Parsshu Ram Sharma 

The Hindu Code is described to have been framed for' 
the purpose of amending and codifying certain branches · 
of the Hindu Law, ss now in force ·in British India. 
Tliis is self contradictory and does not stand the test of 
reason or !Hindu Dharma Shastras SA well. 

The branches of Hindu Law covered by the Code are (1) 
Intestate Succession (2) • Marriage and Divorce (3) 
Minority and Guardianship and (4) Adoption. 

In these branches the Code brings in changes which 
are not sanctioned by Dharma Shastrss and are therefore 
unacceptable to the Hindus. I am difinitely of opinion 
that no Government or legislature has any right what
ever to introduce any changes in the Hindu Law. 'rhis 
is being done ingpite of the vehement opposition of 
millions of Hindus, and that also merely to el)courage 
those who ~.re influenced by western education and do 
not hesitate to go against the Dharma Shastras but still 
want to l'ema.in in the Hindu society for their own selfish 
eads. . This is a pure and deliberate injustice being per-· 
petrated by those who have power in their hands to 
frame laws. according to their own wishes and whims. . 

The changes proposed to be introduced in ·the Hindu 
Law are themselves such which . will definitely prove 
harmful and injurious for the 'Blindu Society: I have 
no hesitation in saying that this thing was introduced by 
thl! NOii-'Hindu Law Member-Sir Sultan Ahmad-with a 
view to weaken the Hindu Society· and turn in .into a. 
h&Jf 'Muslim and half Christian Society .. He deliberately 
committed •irreguli!.rities in the· proceedings of the com
·ntlfitees formed. to··deal th& ·measure, and did unlawful 
things, ··as •the British element in the administration was 
a party •to it and •the Hindus in the administration and in 
the ·legislature· were mostly of the type of Macauley's 
scheme's ·prolluction.. . 

' .I see vividly that ·the changes sought to be brought. in 
Hindu Law by the introduction of this Code will !.iring 
in such evil consequences which are bound to lower· the 
mont and spiritual condition of the Hindu society and 
will throw the society in a very miserable condition. 
.1'Pe only relieving feature iri the whole affair is that even 
most -of the · adies, for whose benefit the measure is 
.?!aimed to be brought, are against it and this will make 
It a dead letter 'as several other 'similar measures have 
proved. · · ... •' 

· l know that the present Government which claimea to 
b_e ·a ;;ration~! one,. ·will not care th11' vehement opposi
·tlon w1t~ ·wh1ch _the measure is meeting and will not curb 
the feelmgs (unJust) of the: legislatures who want it to be 
passe~ t~J:ough and will pass it, but there is- no doubt 
that It will lose ~he good wi'l and confidence of a large 
number of the Hmdu Society and will suffer in other 
_ways. 

· ' I strongly oppose the measure and wil! urge the Gov. 
1!rnment. not to allow· it to proceed further and throw it 
aw~y. · 

.Bombay Advocates Association, Bombay. 

My · Assooiatio~ h~. carefully gone through the prov 
sions of the f:Iindu Qode. My. Association agrees th1 
there should be a uniform a.nd s¥pl~ eode of Hindu La; 
in place of the old, complex-'-m~ncate and diverge1 
provisions of Hindu Law prevailing in different place 
and communities. · 

' My Association has ·to place on record its appreaiatic 
of the fact the Hindu Law Committee was pleased 1 
eo!lsider the recommendations made by my Associatio 
on two prior occasions when draft-bills for consolidatir 
~d amending Hindu La.w; were .drafted and publishel 

My Associated desires to express its ·disapproval of tJ: 
tendencies on the part of various Provincial LegislaturE 
to make piecemeal legislation in respect of some brw 
~hes of Hindu. La'! different-from the one incorp_orate 
m the aforesaid bill. To allow such Provincial Ja11 
differing in some respect from the IHindu Code is 1 
reqreate in a differe11t form the diy;ergent schools c 
thought which exist· in diffe~nt parts· of India. and 1 
defeat the very object of the framers 9f the Hindu Cod 
viz. framing. a consolidated and uniform Code dealir 
with the .different topics -of Hindu Law for all ProvinCE 
and for all sections of the Hindu Society. 

My Association, therefore, respectfully urges the Go~ 
e:n;ment of the pominion o£ !ndia to make suitable pr1 
VISIOn for checkmg such fissiparous tendencies on t1: 
part. of the . Provincial Legislatures in res»ect of t1: 
provisions of. the Hindu Co~e. and to arrange with tl 
States acceding to the Domm10n of India that the Pn 
visions of ~he Rindt~ Code ~a! be made applicable 1 

far as poss1ble to Rmdus residmg within the territoriE 
of those States. 

My Associat-ion is ·of ·the view that in view of tb 
interest •in Joint family estate having ru:en made heritab1 
properb~ and the son •. widow and daughter having :bee 
ll;lade s1mult~e?us he~rs, 'there seems to be no justiflc1 
t1on for .contmumg any longer the pious obligation of tb 
s~n t? di~aharge the lawful debs of his father either durin1 
h1s life-~ime ?r after his death. It would be just, fail 
and equitable to make a'I the heirs liable for the debts < 
the. deceased t~ th~ extent of their share fu 'the propel'tJ 
It 1s t~erefore desmble ·that a sepllJ.'a.te section "be 'lntr< 
duced m ·the· Code ·whereby the pious 'obligation' of th 
son may be declared to be )lbolished. ·· · • · < 

My Association ~otes · that in the draft hi~ of :Hi~d 
Code .the law relating to the existing· coparcenary· e~ta.tE 
has been neither codified nor amended with · the resul 
that some ano~olous positions ·are. bo).lnd to arise wit 
respect ~ the right to make ~a. wi'l or also with resp~ 
to .the right of a ~on begotten or hom after the partitio 
(VIde ~.310 of Rmdu Law 1 by Mulla 9th Edi.). Th 
aiores~Id anomalous 'positions· have been noticed heJ'E 
-,under· · In ·the explanatory note to the draft bill o 
Hmdu Code. Part I (Intestate. Suocession) published i 
~942 a ·pJ'?~ISe ·~~ ·been held out. to deal with the que! 
tlOn of existing Jomt :family esta,te when the whole Cod 
'kuld be. drafted. My Association suggests that th 
codlfte1latidg to the exis~ing joint family estate must b 

II d b
an for amended m the Code in order to remov a ~ ~ , 

' I ' • 

My Association draws .the attention of the Govern 
. mdn~ t~at th~re are conflicting, deeisions of the Bomba: 
:~ d 8 dras

0
Hi
1 
gh Cou~s on the one hand and of the Allah 

a an 8 c~tta Htgh Courts on the other hand it 
!Hpact ?f t~e r.1g~t of alienatio.n of the interest of a mal• 
b/s u ~n. ds 2l01fnthfamily. estate. Since it is intend!ll 

No. 16.-BOMBAY th ~· h an . 0 t e Part ID-A Div. I to do away witl 
of e th! ~: btrt~ i~ joint family property and devolutii>l 

Letter from the Secretary to the Government of and to 'coJ!:t m, ]nmt fa';'lilY property by survivorshiJ 
Bombay, Home ·Department, to the Secretary to the . will be in fitn a n~htth~ Will ayray the said interest, 1 
Government of India, Ministry of Law New Delhi No sepa.ra~ · secti~!s 11°~ . 'hnp;· to recognise and confer, by : 
220'1/5-B, dated the 8th December 1947. ' ' interviou 'h' . . ng u on a. copareener to transfe 
. I am directed ·to· forward herewith the opinion of ·the Ss:258,2:1 ~s Ffi!d.resi in . his 'joint ·family estate. (Vid' 
:1:ba~dvocates Association, .Bombay, on the draft o .· u aw by Mulla. 9th Edi.) 

u e. to ~Y8~ss~~tioHn ·.drnws • the attention ot the Governmen 
• !> e mdu Law by Mulls, 9th Edi. in respeo 
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of the righ~ of a. son who is begot~n as wei! as. born afl(er 
the padition. If such ~ fa.the~ dies intesta~, his sons 
who have already receJv.ed the!l' shares shall also get a 
share from the estate l~ft by !heir father under .S. ~ 
along with the son begot~n. or born after par~it!on. 
Aecording to the Law as 1t 1s now in force, sons who 
have received ~eir share at the partition shall not ge~ 
1111ythlng iil the estate left by the father and that the son . 
begotten or born . after partition shall get it. ;My Asso
ciation strongly urg~s for removal of such an anomalous 
position b;Y making some .provision in ~he, chapter deal. 
ing with mtestaj;e suacess10n. . 

After expressing ~he aforesaid general views I am 
c]irecllild bY] lilY Assooia~ion to express its views Clause 
by Clause. 

PAB;T-~. 

S. 2 Sub 3(b}..-This Section would exclude persons 
who profess Hindu religion but who in order t<> marry 
under Special ,Marriage Act of 1872, (before its amend· 
men~ in 1923) declared themselves as professing no 
religk>p. 'rhe definition 11tay be so framed as to make 
pile Code app)icable to those persons. 

This suggestion lias bee,u made :with a view to obviate 
'the diflicultitis experienced in 1'hakur Bai V /S At_t,a.var 
I.L.R(1935) 35 ,Mad.l004 and Ratan Behari V /~ Mar· 
garetha (1989) 1, Cd. 201. 
. PART-II. . 
Section A0~-There does not appear to be any utility 

of this Section. The Society which existed in pimes of 
Smrities and Srutis has ·completely changed. The 
sy$tem of educa~ion has also changed. Tbis Sec~ion may 
therefore be omitted. ' 

Section lB.-It is difficult to understand ·:why a. 
woman's right to dispose of by transfer inter 'l)ivos or by 
Will her' stridhaoa property is restricted to the strillhana 
ac,quired after the commencement of this Code. 

Is it suggested that Stridhana property acquired prior to 
the commencement of the Code should be governed by 
the old law? If that is so, this Coae confers no benefit 
011 a woman. Previous conflicting· law will still govern 
~he Society for a decade or two. My Asso~iation will. ~ge 
adoption of a progressive and farsighted v1ew by om1tt1ng 

, ~e words "acquired by her af!!er the ocmmencemen~ of 
. ~e Code." · . . 

Section 14.-It is difficult to understand the onuss1on 
of Daughter and son from the list of h~s. In the draft 
bill published in 1942, under S.lB (Hmdu. Code Part. I) 
daughter and son appeared in. .~he hst of he1rs. 
Mitakshara. May'ukha Madras and Dayabhaga schools 
have enum'erated daughters and sons as heirs. 

PART mA 
Di'l)ision I 

B. 1.-This section does not touch exiSting join~ family 
properties. 'l'he words "dying after the co~encement 
of this code" imply that the iD.t!)re~t of ~ li'?ng person 
in joint family estate remains as it lS (Th1s v.1~w IS f o:; 
firn1ed by the explanatory note upon the defimtiOI ~ · t 
word '!heritable property" pubijshed ~ ~942). . t 18.:~t 
clear whether a man can will away h1s mteres~ m a l 
family estate. Although an inference may be dra~n 
that such a right is implied in this section, my ~ssoclati 
tion is of the view that a right to ~ill away thehmi~re: · 
of a male Hindu in his joint family esta~e s ou ~ 
incorporated in the Code by a separate se~tlon so '·~~so 
leave no room for doubt. In the alternat!ye "f!lY fte; 
ciation suggests the omission of the words dymg 11 . 

the commencement of this Code.'! 
Division 'II. 

· Maintenance 1 

8 4 -It · d'ffi ult to understand why the P?sition of 
.. 1s 1 c t·~1 d to mamtenance those dependants who became en lJ~<e • , 
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proior j;o the oommencaruent !)f ~ .Code has not been 
attemP,ted I;Q !1e codified QAd amended. 

S.6(g).-It is difficult to understand why income U'Om 
her earnings is excluded from being considered in fixing 
ihe amoun~ of mainJ!enance. The Government must be 
aware that now-a-days the education of girls has advanc· 
ed by leaps and bounds. '£he girls are educated and 
given College education and hold degrees and diplomas. 
In some cases the husband also facilitates completion 
of the education of hia wife upto degree or diploma 
examination. The eduoa]ion in these circumstances, as 
in case of males, should be considered as an asset. The 
(lovernment, Provincial and Central·, have been removing 
sex disg,ua,li,ficati9,nsl in ~e matter of employment. 
Preferential trea~ent sive11 to the widow in this regard 
in comparison wi~ the rights of other women under 01. 
(h) is bound to cause injustice to other women depen· 
dants. On a careful consideration of all the pros and 
cons, there •does not appear to be any justification for 
excluding the widow's income derived from her earnings 
from the consideration to be made in fixing the amount 
of maintenance, My Association therefore· suggests plao· 
iog on par all women dependa11t~ including the widow in 
the matter of the income derived from their earnings. · 

S. 6(3),-Upon a careful reading of this Section, with 
S. 4, it is quite possible to argue that sec. 4 places a 
restriction upon Sec. 6 (S) in the matter of those persons 
who have become dependants prior to the commence· 
ment of this Code. 

Part IV.-Marriage & Divorce 
S. 9(2).-;My Association ia of the view that a notice of 
marriage should be ~ven to a Registrar within whose 
jurisdiction both tl:le parties have resided for a month. 
This is necessary in order t<> safeguard the interst of the 
bride. As otherwise a bridegroom could easily manipulate 
to reside. at a certain far off place and give notice to ~he 
Registrar of that place, call the bride on the day of 
marriage and marry, keeping in dark the telations <>f the 
bride (falsely stating the bridals age as ~1 years com· · 
plete). After ~e marriage has been completed, few 
parents would like to disturb it .even if the bride has not 

· completed the age of 21 by taking any, proceedings and 
thereby destroying the marital happiness of the couple. 

B. £3.-My 4ssociation would suggoot that paternal 
grand mother and maternal grandmother should be also 
included in the list of guardians . 

B. £3(3).-My Association would s~rongl! recommend 
incorporation of the grounds of dlsquallficaf?~ of a 
guardian such as lunacy, idiocy, cha_ng~ of rebg~on bl 
father, remarriage by mothe~, conV1ct1on for. an offene! 
involving moral qHlude, msolvency, contmuee~ reS!• 
dence beyond the jursdiction of the Court, possessmg an 
interest adverse to tbatJ of the minor and so on. 

B. £9(!2) 8. 30.-It is cifficu·t to underst~d :-vhy COD• 
current jurisdiction should be given to the D1strwt Court 
and the . High Court. My Association wo~l~ suggest 
that patitions may be presented to. t~e . p~tncipal C<>w;t 
of civil jurisdiction within whose JUriSdiction the pet1· 
tioner has been • residing· 

S, .99(3) Provisio (a):-The period of one year is q~ite 
insufficient in view of the 73 per cent. of the population, 
residing in villages ":hi~h. are far off from places of com· 
munications and thell' Illiteracy. 

PART VI. ADOPTION. 
s. 15(!1).-My Association is of tlte view that p~rmor

mance of Datta Homam should be m~de essentuil for 
the validity' of an adoption. As othe!W'Jse th~ factum of 
d ti Will be disputed and that w1ll be frmtful source 

a op on 'd th" J't' t' perfor Of liti ation. fu order to aVO! IS I Ig~ IOU, • 
gof Datta Hormam should be made obligatory. The 

~~nee Council has aJ.so shown its inclination towards the 
vi~_;ythat Datta Homam is ne,~essary • [ 42 A.I. 135 
(149-150)). 
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' } . . 
SuBJEcT :-The Hindu Oode, 

(
/am dh•ected to re{er ~o your letter No. F.229f47-C.&G. 
ildl~, dated the 16th April, 1947, on the subjent noted 

above and to say that a notification was published in the 
Calc~tta <;tazette inviting opinions from individuals and 
publi? bodies and opinions were also· expressly invited from 
eertam representative public bodies and selected officers. l. 
am ~orry tQ say that the response received is not adequate 
to the importance o£ thE~ subjecii lttld I :un to . enclose 
.herewith copies of the opinions no'lied ~elow including· 
?opy of the opinion of ·the High Coy.rv, . Calcutta. It 
lS un.fortunate thit · no response has bee.n received· from 
any women's assqciatioi:t'nor from any.,P1Jblic body holdi~ 
reformist views in social· mattel'S: :'The· Pro'rincial Gov
_ernment are. of opinion that a measure of iar;reaching im
port8llce like the present one involving revolutionary chan. 
!es affecting ~he social structure of the Hindus should only 
be considered by the Indian Parliament under the !!aw 
Constitution when that comes Into bei:ng an~ it should not 
be proceeded with at presen~. - ', - · · . 

1. Bengal V Bl'l\ashram Swa.rajya Sangha.; · 
2. B&ngtya. Brahman Sabhir., Calcutta. 
3, The High Court, qalontm •. 
4. Burdwan Bar Association. 
5. District Judge Shri P. P. I. Vaidyanatham •. 
6. District Judge Shri T. c. Banerji. 
7, DistrictJudge Sh~i N'. N. :M~e~ji,. , • • 
8. District Judge Shri C •. C. Ganguly. · · ·• ·, 

2. I am to add that' th~ Bill ;n~ l;he Statement of Ob
ject and Reasons were published in English in the. Cnl- · 
cutta Gazette oil' ~he 15th ~fay, 1~7 but they were not 
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translated into im:Y. ]anau · C • 
Placed in .,_ l;h,..,,;_ ..,f age. optes of the Bill were~ 

we 1--.r o t.he West Ben l L ,.1.1 ,._ b 
no response was received from any me gab ee; ..... a ...... ., u~ mer. 
. Sd. I ~ to ~d that the delay in ~eplying to your letter 
IS ue w unavoidable reasons .. 

.... 
The Bangiya Brahman Sabha, Calcutta ~~-

As a body representing the orthodox Hindu Communit 
we. ~av~ at ~he very outset t'o confess to a feeling o11fttei 
fut1hty m. tlus. matter of expressing opinion on proposals fOI.' 
such Legislation. This is because from the tactios em
¥loy~d all along, it is apparent tbab the invitation for opin
~on IS only a make believe affair, opinions expressed are 
Ignored and .th~ game of .baiting orthodox Hindu & the 
W nr of exhaust1o? ~gainst t!lem go on as merrily as ever 
for ex.ample, beg1nnmg with the work of the Hindu Law 
comm1~tee four draft scbeme.s of Hindu law refo!1ll have 
been mrculated for opinion but irispite of pn ... .ution of 
argumen~s and terls of shastras even as required by the 
protngom~ts of. reform, ~ough vanquished, they are no• 
only ~rgmng still but raJsing their iueonoclastie demands. 
In th1s last essay they not only keep intact proposals 
more than once refuted but also try to· give the quietus 
to. Hindu society and religion. We shall, therefore, onl:v 
PO!Ut out the general unfairness of such legislation anil 
refer to a few salient points in the novisions of the Bill 
which will- have coercive !lOtion destroying the very basis 
of Hindu society and religion. and that to the knowledge 
of the framers of it, whatever their professions to tbe <'tlD· 
l.ra:ry. ·:r 

2. Such legislatio~t is unfair arid even from considerationa 
of honesty should be altogether !!topped or at any rate, 
postponed for the present for the followipg reason(:-

. (i) The Central Assembly at Delhi in which lhe ques
tion of introducing the B.ill was broached and its circulation 
was decided on was an assemblage of members professing 
different faiths and it could not, therefore, be a justificable 
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or competent body to legislute on Hindu La~ whic? con
c~ms members .of. one of these faiths and IS admittedly 
basec.l on ancient texts to be elucidated according t_o ~omp
lica•ed rules of interpretation requiring expert and mtunate 
kno1rledge .. 

(iii) Even as it is, the snid Assembly was not represent
ative of orthodox Hindus. 'rhis is because of the fac.t, 
which has been explained more .than once aud last Ill 

course of ·our. opinion su~mi.~ted o~ th~ Inte~-caate ¥ar• 
riage Regulatmg and Validatmg ~ill VIZ., owmg to hls~o
rical causes, having been lulled m~o a sense of ~ecur1ty 
about their religion and its practices . b.Y professiOns of 
neutrality towards them from the :British ~ulers . ~nd 
political parties, like Congress, trym~ to wre~t pol~t1?al 
power from the British, Orthodox Hmdus, w1th reiigton 
as their main concetn in life, forebore from the field of 
politics so that Hindu se(lts in. Assemblies and Couneils 
came to be filled up by socalled Hindus, ignorant of H~du 
heritage, and inconoclastic reformers bent on destroymg 
Hindu Culture and religion by anti-Hindu legislation-a 
fact referred to even in the Statement of Objects and Rea
sons. This Bill should not, therefore, be proce~?ded with. 

(vii) In the latest political set-up . with t~o. separat~ 
·Dominions in the country and the-Hmdus d1str.buted over 
both of them, the proposed legislat~on; i~ proceeded with 
in the .Constituent Assembly of Ind1a, Will lack the char. 
actor of uniformity for all sectio~s a~d .provinces of the 
country on which so much stress IS latd m the Statement 
of Objects and Reasons. _ 

(iv) Even apirt from the above considerations, appli
cable to all Assemblies and Councils upto date, the last 
election for Assemblies, Central and Provincial, was her· 
aided by a Congress ~anifesto which declared that tlie 
only question before the country was that of complete . 
Independence and on that understanding Congress candi· 
l'lates were practically allowed a walk over. It is there
fore a fraud on the electorate now for cong!ess to permit 
controversial legislation like that under reference before 
the Assembly elected on the last congress mandate. 

. (viii) Lastly we have to point out the inherent impropriety 
of ariy Assembly of a secular character to deal with· sub. 
jects like those of ~his Bill which ~e .connected. with 
religion. Not to speak of a commumty hke the Hmdus, 
whose whole life, social und personal, is permetaed with the 
precepts of religion und wh_ose l.aw '~as there~ore immune 
from interference by the kmg, m Hmdu India even Brj. 
tisbers who are the mentors of our reiormis~ ligislawm, 
have recognised the improprietY. of secular legislatures 
dealing with. religious matters. D.r. Hermann Finer in 
the Theory of Modern tiovernment says: .:.·n is imJ!Os· 
sible for the ordinary institutions of Goverumenj;,s to pene· 
~rate into ·the depths and master thee com~Jexities of any 
modern.. branch of society and law without the special 
aid of thbse.: to whom the matter is one of life-long and 
intimate,&;quaintance and·-to whom all things are reveal· 
.ed owing .to, the vital quality of their interest in, the remit'' 
(Voi.·Jffp;. 753). The view is more direotly endorsed 
by Sirr.Aronld Wilson who in au article on. "The church 
and state" in the English Review (Jan, 1935) refers oo 
the views of Lord Hugh Cecil and says that he would' 
exolude ·the laity from the discussion of the .mysteries of 
sacraments which belongs to ·Bishops and subordinately 

(v) Then there is the general consideration that such 
legislation is ultra vires of. the Assembly elected under the 
Government of India Act 1935, from ;t.he time of the East 
India Company, as in sec. 85 of the Charter o£1833, the 
Governor-General in Council was enjoined to pr~tect by 
"Laws and. regulations" the natives from insult and out· 
rage in their persons, religions and opinions. Then there 
was the provision in the constitution Acu of 1861 requiring 
the previous sanction ·of the Governor General to the 
introduction in legislature of legislation affecting religion 
and religious rites. The provision of the previous sanc
~ion continued upto the Act of 1935 and served as a PFO· 
tection. -The Assembly under this Act being a subordinate 
legislature, could only legislate in respect of subjects men
tioned in the Legislative Lists in Sched. VII of the Act. 
But' religion and religious rites, subjects faxnilinr from 
1861, are not in the lists af the Act of 1935. Among 
11ubjects connected with this Bill~ the subjects of Marriage 
and Inheritance, indeed, are there. But the obvious in
terpretation is that the competence of the Legislature to 
deal with these subjects extends so far as it does not pre· 
judically affect religion and religious rites. For example 
it may be competent to deal with Civil Marriage' and In
heritance regulated by the . Indian Succession Act'. but 
not with the Hindu Law of Marriage and inheritance which 
are connected with religion and religious rites as being 
sacramental and based on the doctrine of ~>piritual benefit 
to ancestors. The fact that sec. 301 of the 1935 Act takes 
away the guarantee of resP.ect for shastras is immaterial 
the position being that before 1935 the legislnture might b~ 
allowed to legislate on religion and religious matters but 
the guarantee for proteotion was retained by the Pnramount 
Power in its resenation of. previous sanction. Now 
however, as the Legislature is no longer so allowed th~ 
guarantee is taken away as l!uper,t\uous. The. presenti 
Bill aa being connected with religion and l'eligious matters 
therefore is 11ltra vires of the Assembly under the i935 
Aet. · · · · · · 

to the clergy; .. He would permit no intrusion by thelaity 
on the stewardship of the mysteries or the Gospel. There 
is, besides, the fact that a separate body of experts was 
formed under the Churc~ of Assembly Act even as late 
as 1919 to deal with matters of religion whiah: were left 
outside the ordinary scope of Parliament. But in this 
country the incidents of circulation even nre ao arranged 
that the people. who are most vitally conce~ed with su~ 
legislation and intimately acquainted with their baste 
texts in the sha~triu; are not allowed proper opportunity 
to express their opinioD;. ' 

li. Having thus . dea:~ with the .initial unfairness of the 
legislation as propose>d, we hav!l ;'~xt . to stress the fB?t 
tha.t even as it is ,the ·objects ~d.' Reasons as alle~ed .m 
the Statement of'the sponsor of..the Bill do not JUSti.fy 
the measure. · The rea.sons given 'are all at -best. spe~1al 
pleadings. The past attempts at such reforming legisla.tiOD 
instead of being relied on as the inspiration, should be 
condemned as the mischievous vagaries of a handful of 
interested zealots as such attempts prove neither heces· 
sity nor any support for them from: public opini~n. ~or 
do they prove that the new pattern of society after '!hich 
the handful of re£om1ers hanker is so desirable in 1tself 
as would justify its being forced on the' vast population 
of orthodox Hindus. While 'the Reasons are thus .unreal 
the objects set forth. also are incapable ·of rea!isa.ti~n. 
Apart from arguments as to its desirability, the unifo~~ty 
alleged to be consequence of adoption of the Code IS Ill· 

capable of realisation, as we havfl already pointed out 
above, in the pr~ent politipril' set-up of tli:tl. • country. 
The other consequence, simplification of the ·;laW.,: ~s n~t 
to be accepted as an overriding factor of ju~ific~tiOn lJI 
s?ch vital matters of the complex religious lil~ :~of an an· 
Ciellt ~pie. Lastly, as will'he pointed out in the next 
para! lt IS not correct to say, as is done in the statement, 
that the measure imposes no sort of compulsion or o~s· 
truction whatever on the orthodox section of the commullli1 
and does not infringe the liberty of those who prefe~ 
to adhere to the old ways; .In fact the overwhe\Dlillo 
injustice which the Bill will entail on orthodox Hindus 
is wholly uncalled for the sake <>f liberty for the band· 
ful of breakers of the old law in as much as other wnys. 
like civil marriage, are open to them. · 

(vi} Now, as ~hat Central Assembly is being abrogated 
by the Constituent Assembly, the case against proceeding 
with the J!Tellent Bill is even stronger. The Constituent 
.Assembly itself is at least a makll ~hift arrangement until 
a new Assembly comes into bein!!' under the new con'Stitu· 
tion and legislation like the Hindu Code Bill of such fm· 
reaching consequences. should not be rushed throuah 811 
Asllembly Improvised til deal with emerllencv situ~tions 
l'l)nneeted with the creation of n~w DominionR in Jndin. 

4. Coming to the provisions of the Bill we refer til 
some salient features which will have coercive flnd des· 
truct.ive effect on orthodox Hindu society and religion: 

(i) In relation to sacrameiltnl marriage. · 
(nl. The prohibition of o living spousE: at the tim~ of 

~nmage. as a: condition of validity militates against £h: 
· hberty to take n second w;ft> when this j, necessnr.v .t) 

l!t>t ~ son from one's own loins for the continuation (str 
of pmdas. 

~ 



(b/ The ingistence on a particular age for the parties at 
the time of. marriage as condition for validity also invol
ves coercion against shastrio injunotions. 

(c) Nullity and Divorce provisions also militate against 
the Hindu law of .marriage for orthodox Hindus ·with 
whom marriage performed according to shnstras cannot be: 
di,solved. • 

(ii) In relation to Adoption the omission of clause (ii) 
of the previous draft which had insisted on the snme. 
custe for the adoptor and the adopted shows the rap'id 
strides of the anti-Hindu. motive of the reformist fram
ers of the Bill in this attempt to do away with the basic 
requireq~ent of caste system in Hindu society and the 
g.nme is true in respect of the omission of restriotions of 
(•nste among the conditions of validity of Sacramental · 
l\Inrriage. · 

. R !ln IS 1/1.1}-1<. ,t llt~ur3 
11ifr,ll c..ouE 

I am ~o sa,Y th~Qt, as the Bill involves questions of 
policy, the ~urt would not be justified in expr~~~ing any 
opinion on its provisions.· The Court would .gnly. IJbint out 
that the Bill involves far•reaehing and .·l:'e'Volutionary · 
changes in the law of intestate suec~ssion, aidm:. ms.t'ancc 
where it proposes to admit a married daughter ·to. a. share 
with the sons in the inheritance, and also in 'the law of 
marriage. It 'is also a matter for the Legislature to 
consider whether any piecemeal legislation. , whioh 
threatens . to affect. the whole structure of ·the Hindu 
Community should be unde~aken. . ~\, .. 

"\ . " 

P.·P .. LVaidyilthnn, Esq., I.C.S., District Judge, Rurdwan. 

· Generany speaking, I am o1 opinion that it would 
be a highly. beneficial meas,ure, not only because it would 
reform the Hindu La.w to be in line with educated public 
opinion but also beoause it would simplify the law to a 
great extent and thereby reduc.e chanc~s of unneoesse.ty, 
litigati?n,. ~n, my opinio~, the Code~~·. requires , s~e 
~IteratiOns 111. the fotlowmg respec!<l and ~he- fo,JI:>wmg 
.are my suggestions. ~ ·~···~: 

L 'rhe sections shquld be serially. numbered. A~ 
drafted at present,. ',i.b{;Vi-guld be '"diffi.o\llt w refer tp ~e 
sec.tion which has tq b~~ref!'lrred to, ·as· for ·example, Pari! 
IV, section 9. A s~r!ar'· numbering of the seo~ions would 
simplify reference. 

'2. Part II section 7, Inttstate Succe;;simt. 
· ·(a) Under this sl)otion. a widow is entitled to the same 
share !IIi. the son .. But rule· 1 provides that if the in~
tate leaves more tbiin one widow all the widows together 
. ~·ill take one share. This is the existing rule of law but 
· it seems to be illogi(l~l ~.nd against the principle on which 
the Cone proceeds. I .am of opinion that if there are. 
inore than one widow, each one should be entitled to the 
share of one son. 
· (b) By rule 2 ·au the so~'s whether divided· or undivided 
\\ill be entitled to n share in the estnte of the intestate. 
This rul!l may W!Jtk inequitably in some cases. For 
instance,\ifn father bus .;~sepf!ratea from his only son 
before'':thiF.COde becomes law and subsequently a second 
sou is:'6om• the rule would work to the disadvantage of 
the second son. Under this rule the elder. son, who is 
divided, will get his own shar~ as well as half the share 
in the estate left 'by the father while the you.nger · sc>n 
would have to be content with the remaining half share. 
I suggest that tis tkfect be removed by giving preference 
to a son born :1fter partition over the other s6ns. 

(c} By tule 4, sectio~ 1, li. daughter will be entitled to 
half a share.. In my opinion this is an illogical comp'io
'mise between giving the daug~~r the sa!lle stat':ls as a 
lion. snd. her present legal pos1t1on.. Poss1bl;v th1s com
promise has been !!truck to pacify the more orthodnx 
opinion, and it is also infttieneed by the rule in Muslim 
Lnw. But at the same time it remmns illogicol, because 
tf the legislature · aims at the equality of .sons and 
daughters iil inheriro!lce, it should say so boldly ancl 
lo~ically withol'lt striking to compromise. All . th£- · 
reasons whicl:J are advanced against ·giving one share to 
tht>- daughter cnil also be advanced ognins~ giving the 

daughter half a share, and if the legislature decides 
to brush aside the objections it need ..not stop half way. 
I suggest that the rule be modified to one giving • 
daughter the same share as the son. 

S. Part II, sectiun 14, sub-rule (3).-'J.'his rule gives 
the same share to the widow of a Pl'Jl·deoe!lsed son. 

3. Part II, section 14, sub-rule (3),:..._This rule givllS 
the daughter one share in the Stridha.n and give the son 
half a sharl) and is apparently intended to counterba.!!lllll8 
the weightage give~ to the son iD: the father's property. 
For the reasoUB wh1ch I gave above. I am of opinion thati 
the son and the daughter should be entitled equally to 
the S tridhan. 

4 .. Part IV, section 5.-By this section u sucrunwnt:•l 
mamage should not be clec!ored invalid except in thtl 
case of force or fraud and it is specifically provided thafl 
the absence of the consent o£ the bride's guardiRD would 
not invalidate the marriage. In most cases there would ba 
e!ement~ of force or fraud when a' girl is given in mar· 
:1a?e w1t~out the consent of her lawful .guardian. But 
~t 1s. poss!ble to O?ntempl~te some cases in which a. girl 
IS g1ven m marr1age Without her guardian's oonsenfl 
without there being elements of force or fraud. The 
present rule which ils embodied in this section is not a 
complete one. I suggest that some provisions be made 
for invalidating a. marriage of a. minor without the con· 

.. sent of her guardian, provided the suit is instituted b3 
th.e guardian within six months of the celebration of the 
tiia.n;iage. · 

5. Part IV, 8Bction B.-Under this section Registra1·a 
may . be appointed and. the· section prescribes that phey 
shoulcT· be IDndus. I do not .think this is a necessary· 
qualification. A person whn contract41 a civil marrige ia 
certainly not likely to insist that the Registrar ~hould be 
a Hindu. I suggest that the words "being Hindus" ba 
deleted from the clause. · · 
. 6. f'art IV, Sfction 30.--'(a) Under this section n pnrt;v 
to n marriage is given a right to institute a suit for dissG· 
lution o£ the. marriage if he or she has been desert~d for 
4 period of not less than 5 years preceding the petit.iou. 
I think ,the period il too lo.ng. .A d,eserting wife or hus
band who lias kept away for more than 2 years clearly is 
not going to return to his ~pouse. I suggest that th, 
period ef 5 years be reduced to .2, · · 

(b) In sub-olau'se. (f) a right of d'issolution of marriage 
is g1ven where the spouse has been suffe'ring from 
venereal diseases in an .incurable form for not less thao 
five yealjl. I arn of opinion that the period should be 
reduced to two years. 

. ,{~) Th.~ Act does not give any right of dissoluti~n of 
the marna.ge on ground of adultery. If monogamy IS to 
be the only form of marriage recognised, adultery should 
hi!ive the same consequences as prevail in oth~r monoga
mic marriages. I thinlll a right of divorce should be 
iiven in cases where. one ' party is guilty of' habitual 
adultery, which may be defined als three instances of 
adultery within a ·period extending over not more than 
two years or a lesser period. 

. 7. Part V, 8ecti~ !!I.-In sub-clause (a) the father is 
to be the natural guardian of a. boy or 11D.married girl 
provided that the custody of minor who has not complet
ed the age ·of three years shall ordinarily be . with t~e 
mother. Cases of conflict may arise if divorce !lnd d!i'· 
solution of marriage . become more frequent in Hindu 
society. The rule in Muslim Law is that the mother Ia 
entitled to the custody of a minor child until it reaohea 
the age of 7 years. The general . principle involved in 
this rule is tba~ a mother on account of her patural 
affection is more suited to look after a child who requites 
constant attention, wherell8 "the father ill more suited ·to 
bring up a child aod to give it suitable edlloation. The 
line therefore, should be drawn at; an age where infancy 
cea~es · and education is liliely to commence. I thinlt 
tbis line should be drawn at 5 years instead of 8, 

8. Part VI, section 5, wb-clau8e (2).-Thi'l rlnuAe 
gives the widow power to adopt in all cases uolesa she 
bas been expressly or impliedly prohibited from adopting 
by her husband. 'In my opinion the words 'or impliedly' 
~hotild be deleted. The widow should have powel"'l to 
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adopt in all cases unless sh~ has. been expressly prohibit- · Natural a~ectiou will a~ways induce :wealthy parents t{ 
ed from adopting .• Adopting is usually made, out of endow theJ.r dayghter;> r1chly at. the tune of their marria 
spiritual considerations or in order to find an object for and the daughters will also enJoy the properties. of th ~~ 
natural affection. Whichever theory is adopted~ i~ is husband~. The change i~ ~herefore uncalle~ for as e:J 
quite clear that both the husband and the w1fe are has, besides, many undes1rable features whiCh we fin 
equally interested in the adoption. ~ theoretio11lly speak- in ~ahomedan families. .So1J1e legal and binding provisio~ 
ing, the widow should have the same powers of liilop~i'On for substjjntial maintenance may be, how.ever, made fo

1 

as her husband but as a special concession to the exist- the benefit of daughters who are not or cannot bl 
·;ng rules, the husband might be allo~ed to prohibit he.r married or widowed daughters who are compelled bJ 
from adopting. ~ut this should be done by an express circumstances to S!Jek their residence in the families 01 
deed registered under_ the Registration Act. If phere is their parents or brothers. The new provisions as !( 
no such deed the widow should have the power t{) adopt. adoption or dissolution of marriages pl\lposed in thE 
I am of opinion that the Code by retaining the possibi· Code are repugnant to the conception of Hindu reli· 
lity of inlplied prohibition would give ample scope for · gion: It is not enough that thil adoptive parents should 
future litigation. Section 7 should also be modified be mere loco parentis to the adopted child, but the 
accordingly. I also- suggest? that the words 'by impli· child must be also such as could be born of a lawful 
eation' in section 6, clause (8) should be al~red to wed-lock with the adoptive fs.ther. A daughter's ·sou 01 
•expressly' so as to give fUfi effecf 1io my above a sister's son does not come within that category and tc 
IUggestions. permit adoption of such children will be doing violen~ 

' to the Pinda- theory which is a really vital and valued 

The Ssoretary, Burdtuan Bar Association, Bw·dwan 

This Association is of opinion that in view of the 
impending political and constitution&! change ·in the 
eountry the question o£ codifying the ;Hindu Law be 
dropped for the presentl. 

conception of the ;Hindu reli~on. Stmilarly the pro· 
vision of dissolution of ma.rriages will nullify or at leasl 
d!ltract . from the sacr!Uilental character of Hind1 
marriages. It is true that we find many unhappJ 
marri!!-g~s in Hind~ society but. the~ are mostly due 1x 
econotlltc te'jl®us, want of ed:u®tron ol'\ culjjure 01 

unwhol,llsome soc?al envi1:Pnments., · Indj.vidual idio 

N. N. Nukherjee, Esq., Distric~ and Sessions 
Rajihahi-Malda. (Rajshahr). 

syncrasies and incompatibility of temperaments which 
·are unavoidable under any circumstances also play somE 

Jud!Je, part in these unhappy .marriages. The law, as laii 
down by Parasha.ra, · permits remarriage of marriei 
women under certain circumstances and this Ill9.Y ill 
made enforceable in the Code with the aid of Rindt 
assessors instead of extending the scope of the Law b) 
borrowing alien features of doubtful utility £rom othe1 
sooities which are so disastrous to the high ideals ol 
Hindu marriage. Once the religious basis of adoption, 
marriage and succession is taken ·away, th.ere ~ill bE 
m!lch room for many undesirable · repercussions in the 
Hindu society .which will be found too difficult t<: 
reip.ove .in. :fu'tur.sJ: ' The social aspects of the Hindu Law 
have. suoo.essfully stood the onslaught of time and othlll 
clashmg circumstances and to my mind no sueh revolu· 
t!onary changes as are envisaged in. some of the provi· 
s10ns of t\he Code referred to above are called for in th~ 

'· The proposed Bill ;really aims at providing uniformity 
m all branches of Hi.l).du Law for all Provinces and. for 
all sections of the Hindu Society. It fits in with the 
new pattern · to which ;Hindu Society. seems 
to be rapidly adjusting itself. The only provision 
that does not appear to me to be ,proper is the inclusion 
of the widow of. a predeceased son and widow of a pre· 
decea~ed .son of a predeceased son !Uilong the enumeraiJ. 
e_d hell'S m Entry (1) of Class I. This is in my opinion 
likely to have t~e . ell~cb of di~integrat~g the family 
properby and brmgmg 1n · undestrable strangers as· oo• 
sharers of the fanlily property. The bill Ill9.Y therefore, 
be passed after deletmg the widow of a predeceased . son 
and the widow of a predeceased son of a predeceased son 
from· Entry (1) of Class I of section 5 of Part; II. · · pr~sent conditions of the Hindu · scici~ty. · 

C. 0. Ganguli, Esq., Di.striot Judge of 24:farganllB 
T. C. Banarji, Esq., District Judge., ,This is .one of the mosti mome~tous bills ever intro-

I have carefully perused the provisions of the pro- duced in the Central Legislative J\,ssembly affecting the 
posed, Hin~u Code and have also. ascertained. the view entire Hindu . community of 'India. ' There is one view 
Of some of the Hindu J udicia.l Officers in this district. current among the ultra-orlihodox sect.Jbn of Hindt 

It is true that instead of remaining static, ;Hindu COII!Dlunity that Hindu Law. being of divine .origin, il 
Law should be !Uilended from time to time 00 meeti n.o~ amenable to any Legislaiiive changes. This prop~ 
the requirements of the changing society. I would, Sitton current !Uilongst the orthodox section cannot stanc 
therefore, commend the. provisions of the Code about because from the time of the Vedas il.nd the time of th1 
monogamy which has now been almo§t accepted in ijmritis Hindu law has always undergone changes callei 
practice. Women are now better able to take care of for by the challange nf t.be times. Moreover, as sooie~ 
their properties and to manage them, and it is in the changes, legislation mus~ adapt itsel£ to the changinl 
~tness of th~ that. the~ should be given absolute rights condition of society if ij; is not to make itself. a dead 
m the propert1es . mhented by them. Restrictions in let~:· There is another class of people who are 0 

the matter of unlimited testamentary powers depriving ~plruon that the. ?uly criterion for introducing. change! 
women of their due shares are also welcome innova· 18 the law. ~revailing in modern Europe. We, howe~er, 
tio~s in .the Code. Adoptions should be made ~mpul- share the View that chnnges must be made in H!lldl 
sorily reg~strable as they .are often a fruitful source of law as changes have all along -·been made from the timl 
subsequent litigation. If a conaubine is .. to be entitled ?f the Ve.das, but the changes must not go ~t tb1 

to maintenance she should have lived conW.Uuously in Innate sp1rit of Hindu law and B:indu society. In l;bi 
the exclusive keeping of the deceased for not less than na.me of !Uilputation of a diseased limb the entire bodl 
ten years till his death. · ~nd soul must not be amputated·. The Hindu Code, 81 

1t has been drafted, has in most cases kept in vieW' tb~ 
While these changes would be beneficial, some of the c~llenge ~f the times and 'the spir(t of Hindu .laW' llll~ 

other changes in' the proposed Code are of such a drastie Hindu soctety. Its greatest gift is prescribing one Ia~ 
and far-reaching character that they . would bring a f~r ~he. entire Hindu community of India. Its • seeonc 
rude shock to the orthodox elemen'Es .in the society and gift IS tn ~he recognition of the claims of Hindu wof!led~ 
would also create disagreements and ·dissensions· in The followmg are som~ of my comments on the 1!!11 
many families. The provisions regarding succession of Code:-- · · 
daughters will stn'ke at . the very root of the Hindu (1) I ' · ' d · 1 

doctrines of succession and the suddenness of the . h' n part I, Section 2 the definition of li'in us,!: 
~ mk. should be a bin more wide. Hindus shou' 

change wUl render adjustments difficult in a very 1~ - mcl.ude all persons "rofessing th'e H!'nd·"' reli'"on in all: 
number of cMes. The succession of daugh£ers under of t f " .... .,. n1 
the lfahomedan Law results in fragmentation of -pro. 1 9 onns including Brahmes Arya. Samaiists. a . 
perty and also in constant litigations amongst the. heirs. ~otestant. :S::indus, :.viz., Buddhi~ts, .J ains and SdJk::r 

oreover. h1story · £eaches us that aborigines an 
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r!besmen .. and othe~· .have gradua.ly been.· absorbed in 'Hindu". 
!1nda-soo1ety. Provnnoa should be made in the Gode ":K 
II' including in the definition of Hindus those hill tflbes- Hi d uunya-~an" is one of the essl1ntial ceremonies in"" 
l&U' and aborigines who have not yet beeome Hindus in th~ ~ u mamuge, and this is for the good of the soolety · 
lllel!t sense of the term, but ·who. ha.ve adopted some of ~~et lutm:~. father T~d ~d modther may have a . hand UJ 

1e inlportant characteristics of )Iindu religion. "kannyo.-d~~e. e 6 ?eB notl recognise this 
. . . . . . . as a.o ceremony m sacramental marriage. 

(2) 1 do not find any reason why m Part II agnoul· -In my opm1on, besides Saptapadi "Kannya-dan" 
~ral l~d is n?t to ~e l'ncl\lded. ;Most of the Hindus ceremony should be insisted on. ' 
ving m th& ·Villages h&1'e a dwelling ·house aud some 
gricultllrar land. li agricultural :and be excluded from 
'arb 11, in that case most of 'the dau~ht-e~s of our Hindu Hengal· Varnaahra111 Swarajya Sangha 
~a~ers. will inherit . nothing from their fathers. My 
p1n1on 1s that as Hmdus have an innate aversion to .After . having giv~n our opinion on two anti· Hindu 
!lowing· strangers to family to their dwelling houses so Bills, . vtz. Inter-cas~ .~arr~age B.ill and Child Marriage 
welling houses should not pass to daughtet'S. • In ~rder :&:stramt Amendment ;BtU m qutck succession fu tllli 
) a.void fre.gm:enta~ion of holdings iti may be laid down nudst of troubles nncl turmoils of· the present· tiriles we 
1 the Hindu· Code that if the area· of agricultural land are no~v culled .upou. to give our opinion in hot hast!! on 
I a Rindu does )lot exoeed 50 bighas in area, in thall a~other s~ch Bill, VIz., the All-embracing :Hmdu Code 
liSe daughters should not have any share in the agri- ~Ill which . touches upon all the important 
ultural land by inkeritance from their fathers. Item~. regulatmg. Hindu life, and society, viz., 

(.3} I m.ay 8lld that I do 'flot find My reason w.hy the Inheritance, Mamage, Maintenance, Adoption, do. In 
h all these spheres sensational changes have been 

~ughter IS to have alf the shares of a son following the ptoposed and are going to be passed in the 
rovisions enjoined in the Mahommedan, law.· If a near future, but alas! How :inany among the 80 crores 
aughter has to be given anything, she must gev Jull of Hindus know anything about them. The public have 
ilare as a son gets. But in the Code at best it may be been asked to give their opinion on the Bill presuniably 
1id down that the expenses of marriage of the daughter thro t.. th 1 
re to be deductM from the share she is to inherit from ~g4 e .co urnns of the Govt. Gazette which seldom · 

f .~.. ll h \t'e;aclle!! the'i.r ~ands.. !The Billsl which jll6 practically 
er a""er, a oWing .er a. full share as e. son. unprocurable are . generally distributed among Sl!ch 
(4) In th~ enumerat10n of heirs I sh.ould like to ada pe1:s~ns ns are mostly be?t upon destroying the Hindu 

bat .a son s daughter and a daughter s daughter should rehg~on, _and. those who are anxious to defend themselves 
ertamly go before a brother or a ?rother's son. The;r (and .tha)r number is noll negligible) he.v. been general
lny even be· perfered to the mother and the father. . ly refused. The ,Bilngal Varnashram Swarajya Sangha, 
(5) As regards the st!'idhan property, 1 do not iind 8JlY for ex~ple, wh1ch is the only_ religio-political body in 

eason ~y ti.J.e son is to get half of what the daughter the provmce, has not been proVIded with a oopy inspite 
ets. · of request. Any s.ensible man can see through this 
(6) As regards \:lschest, I would like to ndcl that if ~n 

!testate has left no heir, his property should go to .a 
'rust created for the benefit of Hindu society. 
(7) The chapter on maintenanc~e .reri1oves a long-left 

rievance in .the Hindu society. . 
@ Marriage and Divoroe-S'om& o~ the proposal 

~garding marriage and divorce seem . to be 11n attempt 
o lay violent hands Qn.' th~ structure of Hindu law and 
ociety and are most likely to cause serious disturbances 
1 Hindu society and family leading to the weakening 
f the economic, political and family life of the Hindu 
ommunity. According to the Hindus, marriage is not a 
ontract but a sacrament, and divorce was 
ot recognised ·in Hindu law. Narada and 
•arasara no doubt enjoined "thap another 
1usband1 is· ordained for women in five calamities, viz., 
f the husband be unheard· of or be dead or adopt a 
eligious order or be impotent or become outcast". 
But the Hindu society never followed the injunctions of 
~urada and Parasara on this matter regarding disolu
;ion of marriage Hindu law in its generality never 
provided for divorce and this was for preserving peace 
m<l harmony of society and it was certainly for greater 
benefit to women than men in particular. 

It is difficult to find
1 

a husband for a Hindu maiden. 
fb will be extremely difficult therefore to find a husband 
'ot· a divorced Hindu woman, and she will have no right 
to maintenance or right .to property of her ex-husband. 

In the case of Fender-Ys-St Jhon :Mildway (1938 
i\..0., .34-35) Lord Busse in his judgment sa,;s, "'l'he 
histitution of marriage hns long been on a slippery slop. 
\\'hat was once a holy estate enduring for the joint lives 
of the desp<>uses is steadily assuming the characteristics 
of a contract for a tenancy at will." The law of divorce 
has been responsible for many evils in the western 
world, and 1t will be doing n great dis-service to Hindu 
society if the law of divorce, which is unknown to Hindu 
society, be introduced in the Hindu Code. Their Lord
ship's R C. Mittar, B. K. Mukhe!'jee, C.C. Biswas and 
?· N. Sen, JJ., have stated, "we are only· opposed to 
Introducing divor~e into .Hindu law. We do not think 
that the right of divorce has conduced to ~eater social 
well being or hnl'IUony in the system where. this right 
exists. At any rat11 the Hindu conception of mnrrinee 
ns e. sacrament is dismetrically opposed to the idea of 
divorce and WE' feel this idea is abhorrent tl? th~ 'h'·erage 

cruel farce. 

We have_ managed to go through the bulky Bill for a 
few hours through the courtesy of some other Gody and 
have noted down som!l of the hnporta.nt chnnges that 
have been BUlTaptitiously introduced into the present 
draf~. Four . s~ch drafts have _bee~ successively circu
Iu_ted · for opm1on each succeedmg ill-aft being adorned 
With some Improvements on ~he preceding one from the 
R~formers' point of view. The motive behind this is 
ev1d~ntly two fold viz. (i) to tire our patience and (ii) 
to g1v~ a ~nal blow to t.he Hindu religion so that it may 
not r~Ise tts head any longer. Within the short tin!e nt 
our disposal we find that all the points which have been 
re~eatedly refuted by us in writting as well as in our oral 
eVJdence by citing copious authoritative texts from 
Veda, Smriti, &c.-have bean kept intact in this final 
draft. We have been able also to discover some snakes 
in the grass which threaten to give a moral bite to our 
llDoiety and religion. We will confine our opinion to 
those po_int& ?nly. For the rest, we would like to repeat 
our opm1on g1ven on the last ocoasion a copy ·of which is 
a~~xed hereto to be distinctly treated as part of our 
opmton on the present Bill. 

1. Enumerated H sirs: -Some daughters have been 
added to the previous lists given in clauses IV, V and 
VI. All the lists. it may be a.dded, are whimsical and 
against the Shastras. 

· . 2 . . Stridhana :-By omitting sub-clause (u) the .Jis
tlnctwn between the property inherited from the hus
?nnd and the rest has been abo~ished evidently oocord
mg to Msham~an model. Th1s will do a greater 
injustioe to sons. 

a. Requisites of a Sacramental Marriage: -The 
folto\'\ing has been a.dded newly-

(3) The bridegroom must have completed the . age of 
eighteen years and the bride the age of fourteen years. 

The effect of the new a.ddition is that o. violation of 
the above clause which so long entailed e. fine and will 
entail-(simple) imprisonment for some months if and 
when the child :Marriage Restraint Amendment ·Hill is 
passed, will, under this Code, ipso facto nullify the 
marriage even without a petition as required in cases of 
other grounds, e.g. impot11ncy (added newly), &c. By 
the proposed Inter-caste Marriage Bill the eo-called 
IPratiloma} marri:1ge with a Brahmin girl with a Sudra 
llusband.is valid but by the sweet wt11 of the Reformilr!l 
tl1e mnrringe of a girl of 13 (when marria~e i~ o"~rcluP 
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, according to the expe1·t thinkers of the East as well as 
o! the West) is invalid. ThE! foolish' injustice is clea.r and 
palpable. 

Nullity on ground No. W viz. ha.ving a. spouse living 
and even on No. (2) viz. 1.diocy a.nd. luna.cy ca.nnot . be 
aooepred by the Blndus for V,a.rious reasons. A me.r-· 
rlage pemutted by the Sb1111tras, once performed can 
nuver ·be tmnulled. · 

Adoption 
Clause (ti) of .the previous draft which required that 

t~ boy to be adopted must belong to the same caste as 
that of 'the adoptive father has b.een ~ omitted in the 
eresent Bill. This is a revolutionary change which 
(.ike the p~visions of ·the Inter-caste Marriage Bill) 
~ounts to abolition of the caste-system. Such revolu
tiQJlary changes as in this as well as in the preceding 
item would naturally invite violence. and. bloodshed. 

Needless to add that the adoption of a. son belonging 
t? a different caste is invalid in as much as in that case, 
he . fs ~ot entitled to off~r. Pinda to his adoptive father 

. wh1ch IS always a Gonditlon precedent for inherita.nce. 
".Gotra- riktha.nugah pindah" (Pinda always goes with 
Gotra and property)- Manu IX. 142. Other authorities 
(viz. Manu IX. 136, Yajna.valkya II 135 and Gautama 
Ch. 29) will be found quoted on page 1 of our previous 
opinion. It/ shou'd be borne in mind that a. Dattaka son 
iS. the substitute for the primary son, and a. s\lb~titute 
competent to perform spiritual aots ca.nnot come from 
a different caste. • · 

In ~he sto.te~nt of ObjE·cts Q.nd Reusons we find the 
followmg:-

"Most of the provisions in the Bill ilre of 11 permissive 
or ena~lin~ charaoter and impose no sort of compulsion 
or obbg~tion wh~tever on the orthodox seGtion of the 
commumty, Tbe1: only effect is to give a growing body 

• 

oi Hindus, men and ~omen, Phe liberby. to lead the 'u 
whic~ they wish to lead without in any way affecting ves 
infringing the similar liberty of those who prefer ~r 
~here. to the old ways". In the fa.ce of the revelation 8 

made abov~, the above observations are to be regard~ 
as nothing but a. cruel joke which cuts the orthod 
Hindus t<> the quick. The language quoted howev~: 
is of ~he "malority members" of the Rau 'cOillllli~ 
and not the s:ponsor's own. W!} ·could only hope that 
the Hon'ble Law Member (the sponsor of the Bill) 
would. appreciate the orthodox point of view and ac\ 
aooordingly. · · 

In conclusion it may be stated that ~he pretensions of 
unification of Hindu Law no longer hold water in view 
of the fa.ct that some of $.e provinces are going to be 
divided into two separate Dominions which will be 
governed by two differe~t: Legislatures. Ron 'ble M6111• 
bers should also judge for themselves if they would be 
justified in introducing these unca.yed for and unjusti. 
fiable ~nnov~tions in _th~ f~ of the clear statement of 
an emmen~ lawyer like Dr. Dwat-kana.th Mitt~>r, :M.A., 
D.L. (Retll'ed Judge of .the Calcutta. High Court) who 
was a. member of the :&u Committee, that there bas 
been no dem!IXId for such law. The statement of the 
other three me~bers that t~e~ ar? supported by the 
younger generatt\)n (whose optnton 18 hardly aependable 
as everybody knows) only betrays a partisan bi1111 and 
should be dismissed as nonsense. . 

I~ may be adde~ t~at the :Sill is ultra · Vires of the 
Legtsl~ture a.ceordmg to the old constitution as well as 

. accordmg to the Funda.mental Rights proposed and 
passed by ·the Interim Government. 

'From all considerations the Bill should , be • thro1111 
out. · 
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No,18 .. WEST BENGAL. 

FRCM THE ASSISTANT SECRETARY TO THE GOVERNMENT OF WEST BENGAL TO THE 
THE SECRETARY .TO THE GOVERNMENT OF INDIA, MINISTRY OF L,\W, NEW DE!.JHI; 
No,164" ... J' DhTED THE.·2ND APRIL 1948. · . . . 

SUBJECT:- The Hindu Code • 

. In continu~tion of this .office letter No~ll20·J, dnted thG 

3rd March, 1948, I Al!l directed to forward h~r€with for your considera

tion the v~~ws of th~ All Indio Women's ConferEnce and thE Bengal 

?rcs:ldrmcy Council Of Women on the subjGct received herE after th6 

despRtch of our aforesaid le::tter dated th.:; 3rd MArch, 1948. 

,· 

The All-India Women's Conference. 

1. \ ·In Part II clause 7 ru16 4 th~ d(lughtE r should be given t.fl· 

equal sharG W~ th the son in her fath~r IS property and S·imi~arl.y 

in .clause 14 rulE' 3 the· son. should hFJVG an equol share with 

the daughter in _the,mothcr 1s props~ty, Conseque~:1a1. changt.s 

. should· b~ made in th€ .. ,other provisions of the Cods. 
. ' ' 

2,. In Pa.rt IV clause 3. (3) and clause 7 (3) the minimum age of 

3.' 

the ·bride should be'. raised to 16. 
" ; I 

In cl~use 6 .regiSt.rStion.of·sac:rem.enW-marrj.a.gea.~~ be,.:' 
' ... : ....... ), 

' made compulsory. 



'. 
4. In 'clause 29 it. should be made .clear that marriage celebrated 

. ; . during .a ·"lUcid in terfal" is y~ida bie as. :l f the party was 

·a lunat~c. 

5. In clause 30(a) the period of desertion should be reduced 

fran .5 years to. 3 years. 

6. ·'In p.a;'t VI the ba~is. for ad'Option as state'd .in the Code should 

~e extend,ed.' to include adoption for .the purposes ~n inherit• 

ance· and othEr needs. in addH:lon ~o those rGlig:lous. We, 

therefore, -·urge that 'iri respect to this right as wall there 

.sholi.ld oe complete equality between the sexes. Eoth man and 

-'·woman may be. pennitted to adopt a son and I or a· daughter. 

The Benga·l ·Presidency Council of Wo~en. 

rey- Couricil is in :fa\<oor of ·th~ Bil.l as introd~ced in tbo 

Central Ltgislature on ilth April 1947 •, · 



(·· 
-t. .NOT FOR PUBLICATION 

(Fur '1.188 ofMemberB only) - . 
. ,~,HJ;Jl'l Jl!tJ:·!f· •II. tu Jl '1' h1 T:HVI.J. f!h•'Jl ::·;1: . ; · 

1 
! IIJI;i !,"; ~li:IJ -GOVERNMENT OF, INDIA.'·· 
IT .~·'..)l:.;ll'l Jill.~ !ll l·i I:" . l•'. \I 

I I_,,., 011 ' MINISTRY OF;LAW< 
'II J: 11. ' ,.' l L II /J \ . I I '. ~ 

rt ljl'l ·~)J' :~~··J I;' ,• .. _..._..· ,, J, 

.,;. '·APPENDlX1TrlJ)r~~oN-s o!i )Tim mnu co~l; I ;: -

:a:uF-. l l',lJ:l I; 
j "~ I ) I-', 

.u,,f1,,1,i~,,; ,_:,;} > ),;',~,._,'[,~.'.~·['.'i'i .~ i'.,':. ,t • !! j 
1

, ,·' l 
10 

.. /.~'~ 1 i·')~(,n 'J(I ·. r;JLj 1'.'.-:1') ~:!:'·J Li; '•1, j(, '.J_,f. ·\''1 1 ,~ ·u--: ~ [,rl ··. · I j ' ! ' ·., ' l•1 ]. , 

~i :ti~1 .:;~:W~~~ i~d~~iJ/~s~~~-~~~f;h;i.q~· t~ i!t~ A;, 1~~r1~na ~~~Md .• ~.~ie 'G;e~~'ai 1~ia_ ': · 
.,, tl< l·J'I' it•i f··Jd 'fi·J,IJ · ,Lrr1 • t "":.O!I..ths,l9tlk,April!941) 'l.f!·o.[• 1 .1111<• 

'J t•! .... llf~l ~' ·, 1: !1! ·-~1 'I]., J'['" 
'ill'd.·:tll.,.!ll! .. ~d\ 'tl 

J· ·,lll,l'i,[}l;: 

L ~ o'';J 
• ·.1 !:~11td..:! ljl• 

'[ J.-.!i,J •C:i;:~ I" \ \'(,- J) 

.!. 

: ;•II 
1"]1 /, 

·'[ ... ,•'1 ··J> 'I ·.·It• 'J·,:t,· .tl:; 't.•i ., :' ·.• ,·I , ' •:.1 ' .• ''PA.GBS"· 

,'l ,. •II• l - it ! I : ., . J ll'•·· .. ill:••' .. "' ·: ' ' -). ' ' ".,.:u •. ~ 
:! r J t.. .,. · ·• . t ' NORTH·WES'll FRONTIER PBOVINCJlL . · . . . . · · .. 

\' 

No.l~~~te~~ r~am.·ili~::s;~-~~~w·~,,th~ ~r,e~~~r~t~Pf.th~ ~ortJt '!~~t}l'~~tier ~~v.in~~ ~o •. :aq~~7.H., j~~;! , ·51:; · : 
di:; ,~1ieH41l·~~rw. J~yl,l947:.: I •,\ ''.~.I II• ' I ,•.:' • ... I ,.,, ·, 

, ', ~ l.J /.'11..- 'j ")1\ j J 1 
1 

~ I ';li ' • ~ : 1 (; ' f' ' 

:.L',. tlJ J'J/1'~ ! ~ill Jl ' llU.J-. .. ,... ::•.. SIND~ if 

N '' 1o~:L6~tJ' irolrl.
1tb.e' ·n~'U.t .d Secret&':'% 'the11

Governiuent' bf'Sind. · :N:' s 22'5~·~ li.t4i. d ted' th"1 8th' 51~ · 2~•'\''_·._··xliJ_L' ...... •::J.Il< ->?<·_ ~-''''.'"'''~.~"11 ,., -.'""'-!" >• • .1•: 1 . ~;,,.~,.:~ .. ~~ •• do,~.,.,,,, :·~''''• 
1 

, .. , ... , .,r: .,ji;JU~$.JiJ~.4J ... ,J •,Jl ·1 .1•~11 I ~ ... \ '·'•; J.• •::w. ~ •. : ,f .,',j ' : !:1 •, • 
0 

'" 

"' I ~ ·: 

j .dl f ,; .:··· 

D;~~~c~e~~:~t:~:~· ·d~ted. t~~ Sth, · ~~r,' ~~~~'t. ~~~· th~ .. 
1 

4,, L~tter No. A/2~s9:. dated the .i2th .Tui~-· 1947 ~Iri' the1 
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2. The Bill was published in English in ~he Sind . 
Government Gazette, Part IV, d~~oted • the _5th June 1947 
and in Sindhl in the. Sind Government Gazette, Part V, 
dtl;t~d the 26th. jlll¥l ~947! It was ch\arly ·stated 'in ''the' 
lfotffi.qati~wi. ~he.~ 1\l:lY. ~erson or public bodf de!!iring to,' 
su~m,~Un 'opjniqn ori th~ Bill sh9uld ~o. so tln:ough the 
P)l'oyjncil}l G9vernment .and .that a~y opm1on thereon sub
mitted· direct to the Central 'Legislative 'Department. ?r', 
to ·any other Department of the Government. of lridia. 
will! not be accepted;. • Ai copy of- comments, reqer11ed from 
the President; Panchayat, Nawabshah, is enclosed. 1 

I a:· opri~~~ci~ 'W:a{,aff~~ded •to 'the Mei,tlb~~ ,1 of the: 
Sind Legislative Assembly to express their opiDlon ~~ _the, 
Bill and that for this purpose five copies of the Bill ~ere 
kept in th~ As~emkly Li)>r?J7 .. buJ; J;l9t pp~~~. 'f&&, rece1ved 
fro~. 81,1~, pf 1~b~ ~~~m~~Y: ~e~b~~· . ! 
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Section 2 Sub-secltion 3(a).-Presump~ion ·is d'rawn Hindu law o~i~a~es from ~oint of vi&w of non-inheritance, 
ag&nst 8 person who is not a muslim, Christian, Farsi or . D!lty ?f mrunt.amm~ certam dependents C!l.l). not co-exist
Jew by religion. In my opinion instead of words 'who w1th r1ght of inhentanee. The persons should either b · 
is' the words 'who professes to be' may·ba substitil_ted. dependentS of'the estate for maintenanee, or they should 

' . . . . . . be heirs by right of inheritance. In this bill both ri hta · 
Sect10n .tl Sub-section 3(b).-f?~milady for the words are given to certain persons to pick and ·h - b g · · 

'not being' appearing in the first line of this section, the mum benefi.t and thereby reduce the e~t~se t yt lll~ll· 
words 'not professing to be' n:.o.., ~(~~bstitu~edJ ': ,) ~. ) ·a mess .. ~· • . '• : . ' es a .e lllt<l. 

PART n.-INTEsTATE succEssioN 5. PART IV-MA!UUAGE AND Drvo:acE 
Section 5(1) clause 1 enumerates eompact series. .(No. It is happy sign of the present times that big~y in--

1) of it comprises of son, widow, da~ghtar, son. and w1dow ,.,.t~nded to be 'prohibited by this legislation. 
of a predeceas.ed son an~ son and Widow ~f a pred~ceaset·~-'' '''S'eetion 8(6). 4ge of the girl in this case, may be raised 
son.. According to sectton 6 the~ a~e ~r~mary hetrs an to 21 years much. in _the srune way· as is provided for in. 
section 7 lays .down _mal;lll!lr.:ofdls.tribution .. ' • The;91are,! seetion 7(5): At sirleen years· the discretion of girls is. 
open to folloWlllg obJeCtiOns. '· . '. , not 'sound. enough to judge their best interest so as t<~. 

(a) Right of inheritance irrespective of the. fact whe~her dispense with the .consen~ of guardian for marriage. They 
the heirs were divided or undivide~ f.rom the mte~ted, alms are likely to be misled by glrunour of sex and similar other· 
at disruption of joint Hindu Family system. . causes o.nd get into pitfalls. Safeguard in sacramental 

(b) Multipli,city of heirs i.ri t~e firs~'·degre.e ·i~ likely,~ matTjag? .i~ ~this. respect should be thtj, S~J?e as in case 
increase family disputes over nghts of succeSSIOn. - · ·· · of a' CtviJ: m:ama.ge. Eve~ ~en~ . prov1s1on should be 

(c) Daughter's absolute right to inherit. as co-s_harer with made for infringeme~t of th1s eondit1o~. . . 
son irrespective of the fact whether she IS matTied or not, Chapter 11.-Sect!On 26(2) (f).-A Hll\llu Wife 1s allowed. 
is open to seriOUS objection. . ; ' to. claim sep~rate maintenanee for .any other caUS? _iusti. 

(d) So also widow's righ~ of inheritanee, alt~ough much,. fying her _livmg separately. In this general p:ov!Sion !t
desirable should be ·so regulated as to revert. to. the male. · s~oul.d be _mad~ -~tea: that :en~uncement of ~du Reli
heirs of the family o0- the death of the .widow., Under. g1on by Hmd~ ';He IS not JU~tifiable c~use to live sep~· 
section 5(j) of part 'I; · imtiie .property of a woman howso· rately and cla~m separate mamtenanee; · · · · 
llver acqUired constitutes her ".stridhnu" a~d as such its · C~apte~ ·111.-Seotion 29 .. -Right of pe1iition under sub
devolution is regulated by section _14. _It ts anomolous . s_~ct1on 1(1) sh~uld al~o ~e gwen to t!u; former spouse, and. 
that wife should be competent to 1nhent her husband aS'· '.under sub-sectiOn 1(n) 1t should be g1ven to any member 
primary heir, . whereas. the husband. finds third place in of ~he Hind)l PllWc. · The spouse who is deserted. for: 
the order of inheritance in his wife's property. The old bigamous marriage. should possess silch legal remedy and: 
law of excluding 'husband from inheriting his wife's pi:O- remedy should also be. available to the society to take act
party is based on the fact that a Hindu woman was not . ion against marriages with the prohibited degree which. 
competent to inherit property, and her "s~ridhnn'' property·· are now-a-days becoming common. 
covered. only a few i.tems bestowed upon her. by h~r hus- Section30.-A Hindu: husband should have absolute right . 
. ~and.and other ;elat10ns a~ tokens of lo~~· The/1ght to. to remarry when his Hiitdu wife ceases to be a Hindu. 
inhent these ~t1cle~ was gtveu to her _ch!ldren. Now. that by conversion -to another religion. He should not be put 
a woman ?an.inher,t~ property a~ much .. as a m~n,.and the to the necessit;y of seeking dissolution decree. Such suits. 
seope of ' stndhau IS sought. to be w1deued, 1t 15 ess~m- are likely to lireed communal trouble. It will provide 
tial t~a~ husband be. pla~ed 111 the fi.rst degree of he~. an easy method for a wife to tyrrumize her husband when 
If ~his IS not done ~t Will lead to disputes o.nd compli- she happens to fall a. prey to mischief mongers, who wilL 
cations. in the . first instance conyert her and sepo.rate her from 
Imagine a husband and wife living together, b'th owning her husband and by reason of such conversion compel 

property. Its co.re naturally falls on the husband who the husband to apply for dissolution as otherwise he 
takes all possible trouble to safeguard and increase it. himself can not. niarrj. By such methods the woman will 
Both 'enjoy as a single entity. It will be undesirable i£ find a permanent separation even from marriage ties once 
with the death of wi£e husband has also to part with the she falls into the hands of mischief mongers. 
property which only a few moments earlier was virtually 6. PART V.-MINORITY AND GuARDIANSHIP 

The age of a minor may be raised to 21 years. It i~ 
necessary in the present times for reasons more than 
many. 

his own. 

General. Provisions.-Section 21 disqualifies only the 
children born after conversion of a Hindu heir who has 
renounced his religion. In fact the convert himself should 
be disqualified ~om. inheriting any property of his Hindu 
relations. . . . . . .. 

4. PART lli-A.-DIVISlON l,..;..SEC. 1 ! I 

. Section 4(a).-Custody of a minor who has not cqmple· 
ted the age of 3 years is given to the mother. This should 
be subjeet to the condition that the mother does not 
change her religion. In fact general provision should be 
made making a converted dead as a Hindu for o.ll purposes 
of succession, maintenance and guardianship. 

-.-.-·-
There is another provision which aims at disruption of 

joint Hindu family system by creating multiple shares by 
testamentary or intestate succession. It introduces apples 
of discord .resulting in civil litigation and consequent was-
tage of property. In Muslim coinmunity · such shares The District Magistrate, La.rkana 
exist·, but their saving grace is that their marriages are ·The Words "\mless there was force or fraud" used in 
mostly confined in nearest circles in the same family of pura 5 of Chapter .1 under part IV a wear redundant !IJld 
cousins which helps to keep down the disputes. In Hin"du may be omitted in view of the fact that there is alreadY 
eommunity such marriages are prohibited. They take a safeguard provided iu sub para 2 of para. 4 of the saroe 
place in stranger families as is evident from part IV of chapter to the effect that the marriage is not complete un· 
the present proposed legislation. If such stranger fami- less th~ ce:e?lony of taking seven steps by the bridegroolll 
lies acquire interest in the joint family property through and bnd!l JOmtly before the sacred fire is completed. . 
the medium of their widowed daughters, the consequences . 2. The provision for the registration of sncrnme::tfal Ill~· 
will be nothing but pernicious. The law of inheritance nag~s, vide para 8 chapter I under para IV, t~ough dJs• 
should in my opinion aim at the preservation of the ~ntity eret10nary, does not appear necessary. . · 
of the estate instead of fragmentation. · 11 

3. The proviso to sub para. 2 of. para 26 of chapter 
Di-l!i!!ion 11.-Maintenance.-Maintenance law as defin- under part IV appears rather hard on the wife, for th~ 

ed in this bill is another rifle shot at the e:rlsting structure simple reason that a young wife,. owing 'to maltreat!lle~! 
of Hindu Society. Greater the tumber cf elnimant.s, · .. of her husband, may prefer to remain with her paren 
greater wnl be the feuds,. Maintenance right under the out of several considerations· in her favour. 



4 .. I do not quite agre.e with th(! remarks offered by the 
1res1dent Qhandka Amil }laru:hayat Larkana on seotioll 
.4(3) part U. I feel. tha~ the daughter shou).d have pre: 
erential elaim ove1;, Stridhapa. oi ~be deceased mother and 
.herefore ttl.e ~on, s~olll:d . get one half of tht~ share of th(;l 
laughter. , ' . . · :. . . . , .. . . . . 

. .Azcil·S~dhar l>a.nc~e.yat Larkana , 
In section 5" (:F) 'Gotra. and Pr~vra' requires to b~ ex· 

plained and definite meaning given'to them. In our bum
Jle opipion reference to the meaning. in ~he old Hindu 
.aw ,is n~ither .definite nor fully· 11xplana~ry ... ~\lv_eral iri~~· 
~erpretat10n arise over these woids .. We agree with t~e 
weaning .of ".Stridhana" as cq~tained jl,l Clause (J). a 
definitiop,•of :'Dattaka and ~t~aina ·' or "'G,;dha' or 
t•mata:· co11tained :in part 2 sectio~ _'2 \iii) ;shot)ld b~ ex
plained and d,ijference of,opiriion cq11t~i).,ed' in ~orne ~has
~ras, sh9uld b\)', reconciled. . In sec~ion 5 clause i(n . _th~ 
parel)-ts father 1and mot~er 1depend~ut .. on. the . intestate 
shou)d be ,includ~. ·.f~J.ther _and.jll0t!le\' having liv<-il with 
the inte~~e.te ernd SUJIP9rttffl. by 4illl- shuuld morally b~ pro: 
yide~ £0r.,'aloiig ;~yith },he 9ther ~eirs_ in tbl.! compact serie&. 

In section,,lQ· the devol~tlon on .. p~eceptor, ' 1,Achary~',' 
a fellow s.~udent .should be deletad ... , ~hose hoary .days 
when ·strong. instjtutlon o~- $ucb: "acharye.s'' existed are 
gone and no such complication should be int~oduced ipto 
the code. Besides proptji;ty ,j~ llJ.e hands of such people 
is not always well used in the iil~erests of public. 

or sisters. It is dl;lplorable that some .marriages againat 
Hin~ll: la-.ys . between cousins have taken place and thia 
proy1s1on 1t IS hoped ~i!J have a salutory effect. We are 
ngalllSt the form of CIVil- marriage as provided in section 
2 ,and ~a to the. divorce and dissolution of marriages 
and · entll'ely e.gau~st. the application of Indian Divorce 
Act. (4) of 1869. We are however not against section 84 
whic~ a~ows eustomary or statutory recognised .divoroe 
and .Its nghts. This is the most objectionable feature 
~endmg to slip the very fabric of Hindu society and Hindu 
C\!lt?Ie .an~ society. With this . limit of prohibition 
partie~ mclmed, to marry 1st cousms will adopt the 10ivil 
form 111 . preference to the sacramental one and the intter 
\vill !all into disuse aiid be rendered nugatory. Thia may 
be with an· idea of bringing ' down prohibition much 
closer thall. those prescribed under the special marriage 
!>-c't and to b~ng· them in li.ne w~th other systen.s of 111w 
m complete disregard· of Hindu Ideas and sentinJents in 
respect _of marriages. The wave to have a form of eivil 
marriage introduced into Hindu Code is \\' est~rn one, 
absolu~ely unsuitabl~ to India which is on the threshfuld 
of severing connections with the weHt specinlly io1 socinl 
and. religious· matters. We are· in matter of one sort of 
Reg1ster for . entering of p~rticulars relating to sacra
.mental, marnages but not m the' form or mauner as has 
~eeu provided in section 6. Preferably i11 all cnses o! sacra
mentnl marriages'. · There have been · some instances 
where performance of Hindu marriages have been denied 

In·-se-ction.i14:; ·the "Sitrhana" derived by' woman fL'Om 
her husband shuuld'.on heti death devolve :first on the 
husbantl and not as in the Srd item of Section: 14. · That 
will be only proper and logical. ; 'The' very vexed. question 
nf ·property devolving oh ·woman should be absolute ·or 
'limited: Should· be veey-' thorougbly (•onsider<Ji!. It 
is not uncommon that when :property comes in the hands 
Q~ "'!'"(Yl-".!' 6th~!· tb~.!l. those who :are intelligent ··and arA 
considered now on e. higher plain than the women of the 
masses, they either squander the· money or make no 'good 
use of it. People of religious :institutes take advantf1$e 
of- their weaknesS and squeeze , OUt money from them Oil 

pretext of after life• happiners. . . 
It is also riot wrong th~t some cases lio. ari~e where on 

acCJount of. their limited interests difficulties arise in dis
posing of the properties for necessities and there nre conse
quent litigations but such cases are not muny what is 
really required is to give directions to courts to dispose 
of such ca!les ,.speedily. ' 

Section 19 requires clarification. Mere condonation. of 
the unchastity by not contesting such a conduct durmg 
the husband's time should-not on that ground alone be 
considered condonation. In the proviso also the restric
tions provided;' that 'her hu~baud shoul~ have bee~ a 
party to. the proceedings reqmres to be st1ll more clanfied 
for if any other _heir who would have been the owner o~ 
the property after the deat~ of the husband takes e;&"cep· 
tiort to the property devolvmg upon su~h- a woman .on 
acco]lnt of 'Unchastity should be given an opportumty 
to prove the point in, court. It may be obseryed t~a.t 
even when a da,ughter is unchaste should forfe1t the Jn
herite.nce from her .father. according to, Bom~~y Scho?l. 
Part 3-a Div: 1(1) virtually disso!ve~ !he .Jo!llt family 
system_ is being discarded when md!Vldue.lity play pa~t 
ip India. In this section a proviso sho~d be adopted 
that if the members of. the 1 joint family WISh to cont1nue 
to remain ·joint they should be allowed to do so. 

Div 2 Section 9 B-a 

. and ·litigation "etu!Ued: ., To section 3 (i) and section 24. 
Following proviso be ' added that polygamy should be 
allowed :under the fol!owing exceptional cases as provided 
by' tlie early Hindu law (i), If wife is barren that it does 
not give birth up to the age of 35 years; . (ii) if the wife 
is incurably diseased; (iii) if the wife happens to be 
.vicious and depraved character and most incorrigible 
.which fact s,bould be proveil in coUl't of law; (ivl or be
comes llo, b;natic., The husband in no case should marry 
a second wife after the age of 45. If be does he. should 
marry a widow or virgin of fairly advanced nge. This 
opinion. is in consonance with th~ principles of ancient 

·Hindu law rules of equity and good conscience. 

Section 7, para l,lst schedule, are unsnitnble w.Hindu 
customs and manners and they should be deleted. 

tn section 15 sub-clauses be added that adoption should 
alw~ys be made. in writing registered under the Regis· 
tration Act. 

The idea. is to provide satisfactory, gr:1ve und serious 
proof as merely giving .and taking though necessary is in 
many cases a fabricated one. In clause 2 of section 15 
Datta Homan should be made essential where it is re
quired by a recogni~ed custom. 

Clause 3 section 15 be added to make customary recog· 
nised ceremonies and requirements be made essential. 

Clause 6 be added to section 19 tb say that in cases a 
widow legally competent to ~dopt, oclopts n son to her 
husband who or whom son died more than a .years back 
and if in the interval the property has vested in another 
person it cannot be divested in sec. 3 line 2 of chapter 
.2, Registration of adoption the w_prrl 'mnny' sh:!ulci be 
substituted by the word 'shall' and the letters If he or 
she so desires' be deleted. 

-.-.,-.-
Mr. B.D. Gur\Jdinomaf Retired Resid~nt Magistratll and 

Presid_ent chanka Ami! Panchayat, Larkan~ 

PART II 
Section 5 clause 1 (1)-Daughter haS been included The restriction that th~ charge ,on the e.state of 

the deceased will be made 'only .in certe.m cases 
described in the , section should be remove~. Th~re 
should be ·che.rae on the property in every case m wh1~h 
maintenancs b: allowed.. -We apJl'l'oVe of rule 10 m 
Div. a as to the presumption of survivorship. .Many 
cases arise when owing to earth quake pr other mishaps 
it is not possibl~ to prove who died firSt and who ne:;:t_ . 

. · 'PA.RT 4--MARRIAGES AND DIVORCE . , 

We awrove•of·provisiori: 6 provid~g· restriction ·on 
marriages between · broth'er arid s1ster, uncle. and 
neice aunt •and. nephew or the -children of two bro~hers 

amon"'st enumerated heirs item (l), but upto now, tho 
practi~e amongst Eindus in Sind has been for a daughter 
to inherit paternal property only when her parents have 
no mn'l! :issue. If there is a male issue, the daugMer 
ha's pothing to do · with paternal property but in lieu 
t-hereof .she is given dorrer;v, cash, ornaments, clo~hes and 

"presents b'om the .time. of betrothal upto nlama.ge and 
thereafter till she JS nhve and even after her death, her 
'children, if any, continue to r_eceive C!lsh, sweets, SOIIle 
clothes and other things on Hmdu hohdays and other 
occasions-Thus the daughter receives. usually more than 
tbe' share allotted to her in the ~e. If hereafter, she 

~ . ' ,, '• . . ... 



reCeives her'.shar~ ili''the' pi:operli, thtin,' after the death' mothetU-hannob·l,lnderst~nd', the 1-;essonl' for •thiS-on 
of her ',pareJits} berjrothers . ni.Q;(refUse' ~"give her' t~eJ tlie' dtl'atli00f1'fjj.thflr1 &Hdailghter iB1'00o getLone'~alfJ oHh& 
iisual'Deti 'Leti anif'iri'tgat ·c~se the ·tela.tions 'between Ill shate ·of' e. sOO\'' buU~th~· dellotl:i •Of! theo•niothe~, :theJ ordetl 
brother. a.ild Sister' may not' be' aS cordial'as' they are' at ill reversed 1 and •th&'SdnLi&•tc): get:ontf half of.Jth& share· of 
pre'Sellt:,:' 1 •rhe "'pro~osed provisiorl 1 iS culcalnted · tct a dallghter1f' Ttliei'the''deeeRSed!.s•prt>perty.mayJ also. con.: 
came' frict-Ion' Jnd · m;wiU · sl:rlon_gs~ very' nell.r' relations· sist of something which she inherited from her. patents 
wbieh.clli never-be 1 ~lie ob]ect'·of the frsmers of the llod~: but that is no reason for ~he distinction-The deceased'~ 
·."_,A,op':!' ... _. ~:n.u~.r.hi.'~_.'1 , +'~.~~o.1t ll.l~_'der, ~t.'~.u~' wh.Y .. ·.·a, 'du~gll_ter.'. parents bore the sa~e relationship to the son •and the 

""" ~·~' , "' ~ .,. , daughter, then'whj"'this'-differehce?!1 .. .-. ... 111 
shou\4 jnAeljt.Aetf. p~t~wald~~op.erty,t.h.~mcellf~ht~ ,cpdef.l~~ .. r , .. > '·r:·./,,1 '·"'' :n ,.,J' .. I ... '."- l 
do~.tha~e'l:eni,,aj,SOn::,le~jlD -~ e-uneo,, .s .,,,,, P~'l\.(tll),.Au·· ... 1\ ,, . 
~her,utheq, i\ha~ s9n's,.widow,an~ her ,,(/hildren:will 1 • ·1 

r~cei;ve fro~ ,the.Mher·}ll:la:w~s property Jh~ same shar~ ')!~btion' f) '(I* ,lin,d: ;tl:..;~1 
P1mbr_ ·:illegltirl1~~e , .£d!H·' andr 

wb,iph. V!JUII},ha:Vct ,~eep._ allotted f,o. ~he son, i! .he .ba~ bee~ an; linl:tlilmed illesrtttnlite da;ug!it'er are declared" to be• 
a1i:v~, Ev:en.# ,th11jwidow .. is c~ildle~s; she is :still to, ~~ceive erititl~d "to'· itll1in~eiian.cr:Kn6wifnc~. fl:o~ ,~lil(prbj)&rt;f'' of 
h~r: ~ha~e ;fro.m .tli!l: ~ath~r:in-~a:w's property r ~nd C\ln, als~ the debeas'ed~ J . Nb~ onlr'~~1Wbut .even ''a' :C~nc\lbiiie"(seel 
claim . if necessary maintenance , allpwlilloe, from , the, other clause· 2Z) kepf • by , the· deceased is ·to be considetedr as .a 
cppo,ee);l.llrs in. ~he ,prope!;ty, J~hus, since the girl,, aft~ de~endent; for purposes" of m~tintenailce 11 ., This' is rlothing 
m~, ,wil\, rece~ve ,ha.r d,ue $are. from her father-in~ but 'fegQ:l'ehMuragement'tii immoralcl:U!.rlic~er.lDuring'hi~ 
Iaw:s property, there is no I reasoni why she ')Vohld alsg life-tin:\~,· the" deceased mustllia.ve l\eeh ebntnotitihg ttlwardli 
receive .. a. s~are,.frQIX1- uP.e~ patern11l property. The ~us- the' maintenanc~· of, these' "perso~Tya.t ' is all' 'rightl 
band is bound . to Illllintain. his: wife l~ving with him but because thS' sons of the <lecease~' 'oould .not' liave prevent: 
eyen ~ th~ wife, ~pl\rateS, frOIQ',· him,. he ,is. bound tO pay ed their father frbDI:: dbiii~ sb; OUt; 1 when' the: 'man' aie~1 
.'be~,.maintenance:aUowance according tc;> the pres.ent law why sh'o\ila the decellsed's' legil!ima.te heili be' compeJled 
and also acco~ding,fioJhe new code.,..-'rherefore since · to'maintainilleg~timateJoffspl'lil:lgc•and oop!)ubineSI·of their 
.ample provision ,hilS. been mad.e for a married woman-:- father?· Tb:~ir> coimedtion wali'·· I owy' with: the< deceRSed 
ir91!l he):' husJ>and's or father-in-law's property, there ..is and notr With his beirs-Therefore''this 'provisionnmust· be 
nq !leed jo~ herJo get a. share frpm her paternal. property, taken away·; • ' 1 • • . ; ·· , 1 , • , , , , .•• , . : 

Mter the,de~~.of ~usband, the widow according to the r '· - •
1

' :' • •' • • '"'' ,, . ' 'l ! • • 

.code will receive same share .from her husband's property t • -'! ,.~AJl,T,,zy,ri ' · '" II· •r • '.' ·', ,, ; .: 
as: her son, .. So. from: all points ,of -view,. ample provisiol\ · rSd.cramsntat;•marriiJ.g61 Section.8(1)' lays! .doWil ,that:ino 
exi$ts for.:the girlj even: if she. receives: nothing from her husband can takei '"second. wife· if .. hiil~·firSt wife:.is,ralive 
parentll PT!>pllrty, ' 1 

'. ' I, ' . • ' ' • ' • . BnCJ.l' thll.i! no• wife Canll Tetnat\ry·::if I het first : husband iii 
alive-o-O~inarily .this~ i rul? is~:Sound. but. 1 suppose• ahilan 
gets no· 1ssue· frotnJ his Wlfe,.for .10 or .15· year& !She .being 
barren, should he not be allowed1·to marry ag~~in in·.order 
tha_t, he may get a.t l!ll!.str•sOPJ.& iSsue? 'lt . .is -the· legitimate 
desire of every husband and wife' to have. ai:l! issue. but if 
that desire cannot be' fulfilled;. wb:v( should· the ln!1le'. be 
deprived of trying to get issue frorn. another wife:~ . If 
there ist no issue .. and the man has . rich property. . the 
whole. property ~ wilbultimately go 'to others. whQ would 
have had. absolutely no right to. ·the .property if there had 
been,.~n JS~11e:-fi:uman. l)at\.lre q~ what .it i~, n~ man 
wm li~e this-:-r~er~or,e .~ 1 ,6XCepti~p. 1 1 &hOU'd . be. 

1
, ~a de 

jor such rare caseS;-n . ~an. be . argued. , that in, suoh a 
case; the man can adopt a son .ani thus en11ble him to 
i?heri~ the.proR~rty .. , ~ut. ~h!'-(.is _ o~tv ~h.e las.~. alte!'D&: 
tlve. v.:hen one 1s y.nable to get any J~.su~, 9f,h!s .9wn, even 
from h1s second wife:-An adopted son ean: hardly give the 
ina~~~ ~uch pleasure tiS' his OWllr'!!Oll or daugh'ter. i 

I 

'Besides; sm~~. · th~' ·law' &pplie~ · ozily ~o moveable prO'. 
pe'rty ~~~~ ·. Fn?~ea~le . p~per~, other than agricultural 
land;• t1i~ quest10n: )B, 1

• SUpposlilg the parents of 0. 'girl 
have: nd oth~r immoveable property except' the family 
dwelling house, then how is the girl to get a share of it? 
Should she _leave her, fath~t':in-law's house and go and 
reside in her parental'house witlr her 1liusband and 
children. if any? Or should ,the ..house be sold and then 
the girl givf)n, a .s~are 9f the. prQceE~dg/ 6~ shouln the housl) 
be pa~i.~ioned,eyen}hough it is a small one O.l).d is incapable 
o~ b~mg part~ttoned? ~ do not think ~he framers of the 
Code' could have deaired ' this:... Further · s~~pose, . the 
moves~' e property consists of o~ly the ordillary house. 
hold things? Should these things be divided between sis
~rl!' .and broth~rs? • Will nQt this cause bitterness and 
ill-will? '' ' '· I · r 

Th~'·' look~d at fro¥ an,y, p'o,iti~.oi View, ,the provisi~~ 
regarding daughter bemg ali eliumera.ted heir is most 

i•, ' l'i'_. '.._'[' ' l'"r I I 

undesirable ' · ' !.<~ .• ,.! ... ~I· 
l .· j' 1 

,.. ' : ' .-;_;r >•~f J1• rd · · i !.·1'r .j •I ',>'I ' ''' J .J..-, 

Sectiorr 7....,;Ru!e s; ilid illlil!tration vii.:;;.;U is clear from I ~e,.Distr,~t .. Magistr~te, ])ad)!,, I i' I l ' ' 

these provisionsdhat if :a son dies. in the. life-time of his A · ' · 
·father, and leave~ behind him only a. . childless widow ' . mon,gst. ~h~ Hinau:s, custom'' is· 's~pposed td be' based 
th~e she wil get only half. a share from her father.m:. 0,? t~e _S~~~~Is' and:,it"i~'wel)lmqwn 1 thil.t' · 1~ilstotil over' 
law s property and not full one share 88 her deceased r~des law amongst' the J:Iiridus:' Th'ete is apparent necesl 
husb.and would ~have got .if •he had Jjeen •alive-'-This is ~~!}or .. c.ons?_ ,~d~ti~¢! ~odifyjng. these 1vmed and scaft'!Jr· 
manifestly unfaU' • • If li)le SQD had been aliv~, he -would. ~ ! rhl,,s of ~~W • 8.!1 '~n ma~yl tespl!ats I the • actual' provision~ 
hava got full one_.lihare and if after inheriting that share o,f, a~~~ent Inndu,'law' have be'eii', · o\it-gtown by ·.modern 
he would have died childless his widow would have got q~st,ol)'ls a~t ~s~g~~ Jf'ls' there£ore1 neilessafy' 'to giv& 
all the property of her deceased husband (illustration ii) ~orm,.ar she.pe 'to ~hts eodij: .. The attempt; to· 'frime _rondu 
lent because her husband- died· before his ·father th"re aw, af~.esh is e. ~elco~e t:ti6ve· ~ii 'the prlrt' of Gdvetnm'entl 
for~ the wid~~·s .s~are should .~e halvecll •rhnt 'is "n; ,I ,su~gest}4~.':MHoWi~(_~t~r~~i<i~s' ,ui_1,~~e;ipill~~,',',,'1''. , 
log'IC>- . , . r I , I . I ' : , . (') u d • I· • 

Section''7l.RU1' t:J:t: ·; ihl'd a· ', , lt. :" .t , . " H' 1 d n er rcot'o11 211 ~a'rliriirlof the• hill,· t~hilclren of a 
h e . IS own wat even if a. son . 10 .". convt~tt fo another te1igion) are I aisqualifted frotll 
~~ sep:S.ted fro~ ~s fa~her,;,yet, on the death of the ~enting. t_he property of an.Y of theiJ: ,Hindu relatives. 

t er, · at 11011_ Wl .. ll !nh_ ent __ ~JS full share, as if he had T~JS .pro~s1on, is not based on socialism and is liupro~es· 
.~ sepl!-rated, :;r~1s. 1s not. propel'-If a son for any SIVe hnd re-action:ery · Reli · · d , ,, ' h ld b 1 no 
rteaaon,. sep~rates from, his )ather, after. taking share .o,f di~q~lalifica~on.:to ipherit l%~e!3. ;:tethe 0~hang: of 
.be, ancestrat pl'()perj;y, then -.he .~hould have no further rehgton the th1ck bonds of blo~I . .rt., .. · a . such 
.c~im}>!l -~~ dece~sed fa.ther_s property. The other sons childr.en can 'easily be tle'cla'l'ed • i· ru 8fu'efrih.~rit· the 
.::: ~:e fth ttelt~ .fathetrh .. .are .'!IIembers of joint ~ily proif tpherty by t~eir Hi.hdli relatives ~;~~ille or other means 
· •. t1. b,re .o~ .~a ever 1 •• ey Jl&rn, ,_)Vill also be .used ey so destre. · · , .. ;. · ... , , 1 ,. :: 
Join Y. Y. 1101-.o~t t~e son '!"ho separates from his 'father. .. , . 1 •. •. , · • 

,!'ifl tn~u~· any po;hon. of. h_is incom!l, to_~is fa the~; onhe th (u) Part IV Sec. ~ seeks. !io· establish ;nonogamy after 
l~ln. , Y, but. WlllJ~eep ~t all to" ,hunself-:-Therefore 6 m~~r ()~ English.law. Hindu law as. it 'is places 
e:ommon seuse .mctates .• tha~ suc4 a.,.son should :not be a no.restrict1on on the nrimber of. wiv- · ...• mndu' might 
cosh.ar~~ and his fa~her s prpperty after his death- .. :~e, :~ough Hindu· custom. d.isappr!~s~ t~e .• pJura.¥ty of 
. Section 14(~Thl, lays down· that a son. 'will get baH es The rule ·shouldLnot' lle s6 rigid,, n Permiss1iln to 
the lhare of a daughter from the Stridhan of the a~ceased =~·~~~;.than one wife: should r, rb.e given 11m soiXIe 
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(iii) Parb IV Section 80-:-This section abandons . the 
(loctrine of sacramental marriage and follows t.he lint' of 
the dissolution of Muslin:i Marriages Act, 1939. Ptovi· 
sions for dissolution are quite necessary in 1nodern life. 

The Chief Court of Sind 
· 'l'he Honourable the Chief Judge and the other Hon~ 
. ourahle Judges of this Courp have no remarks to offer. 

The District Judge, Larkana. 
(1) In Section 5(£) the words "Gotra" and "Pravu:ra" 

must be properly explained and definite meaning assign-
ed to them. The Act must be complete in itself. . 
, (2) In my opirliou., ~tridhan should first devolv!l on the 

'husband, then in hi~ absence on the son and in the last 
resort on the dau~htev .. It is common, at least in this 
part of the country, that large portion of Stridhana is 
given by the husband, and it is not proper that he .should 
come after the daughter and son. 

(8) The most vexed question whether a woman should 
have an absolute or limited interest should be thoroughly · 
studied. Large sections of women in this province are 
illiterate and can be easily . influenced by Bawas and 
Brahamins. If absolute estate is given to them, large 
portions of property. will leave their hands and pass into 

·the hands of unscrupulous Bawas and Brahamms. 
(4) Polygamy should be allowed under ·exceptional 

circumstanceS", e.g. when the wife is barren, .when she 
is suffering from an incurable disease. whr.n she becomes 
a lunatic, or when she is unchaste. In the last cas~ 
unchastity should be proved in a Court of law ·before the 
man can marry a second wife. 
. (5) The rest of the Code may llll•tldopted. 

Remembrancer o' Legai Affairs 

I am entirely in favour of the Bill. The present posi• 
tion is chaotic in som11 respects and unsatisfaotory: ~ 
others. There are various schools of l!indu l.llw and 'the 
law applicable varies from one Province to an~ther, ~I.ti 
some ca~es, the law applicable is illogical and unfair 
particularly ·to women. Thl! Bill codifies the la"\v and 
fo~ulates a Fe·t of rules which 8l'e uniform, easy of appli· 
cat10n and in keeping with modern conditions. 1'he 
chapters dealing with succession, marriage and divorce 
are particul&rly valuable. · 

The President, Panchayat, Nawabshah 

1. Among the enumerated heirs under section 5 Clause 
I(l) i.e. entry No. I of part TI the widow sh~u1d get the 
share which should be a limited share in a ·'Widow's 
estate·. And the provision to section 3 should be appli· 
cable to the property left by a widow upon her death. 

The proviso should not be made applicable only to the· 
cases in which woman, at the commencement of this 
code, had the limited estate. 

2. To the s.eotion 29(2) of part IV a proviso should b& 
added as under:-

Provided that the wife may present application pray· 
ing that the husband has been pe~mnnentty hl•:dp!lcitated 
sexually from performing marital ;b!igntlon~. 

Explanation :-Such incapacity may ha\'e occurred 
after the marriage. 

2. Further provision be added as under:-
A widow on marriage forfeits her right to the hus

band's . estate . 
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Comments 

T. 0. Banerjee, Esq., Dist. 
Judge, is of opinion. 
that though the ooda 
ClOJitain.a some aalutary 
proviaioils, the revo• 
luti011111'1 ohanpl envi• 
ll8gad in some other 
provisions ere UIIOalled 
for in the preeent ClOD• 
diti01111 of the llio.du 
Society. 

0 

· • mustre.tiw • sllQuld be etyllld ·Ex
planations'. 

Definition of a Bil!du llhould be a little 
more wid~. 

Parll..Cio<M.6. 

Boterenoe 

P:P.r ~ 
No, No, 

IV 60 

IV 00 

IV eo 
IV 61 

v 

R&ferenee 

Paper Page 
No. No, 

I J 

IV 00 

Bombay 

Ajmer·MQrWera 

Assistant. Public Prosecutor, Bijapur SuggostS amend!Dg tha definition of 
'Stridhana' il:l item (j) A~ • m 10 

Dewan Bahadur M, Herbilaa Sarda The following definition '!' BOll . & , , .. , . '• 
• daughther and daughter's S~l! and . .•. 

daughter's daughter &1ioulli. bnd!l~ ' '"' 
.. item (k) :- ... .J •• 

Madras . 

U.P. 

Bombay • 
East PUDjab 

WeatBengal 

Jrladraa • 

Bihar 

Bombay • 

Bombay • 

Bihar 

"(k) Son and daughter mean the son 
and daughter bom of a marriage; · ,, . ", 

1 valid under this code, and daughter's , :, . ~ 
BOD. 1111d daughter's · daughter' .• ,.); 
mean son 1111d daugh .. ~r bom oft~o· 
daughter's womb". ' 1 

" 1 

Collector, Salem · Delinltion of 'Stridhllll' UDder sub-' ;., ·I II 10 
clause (j) may be restricted to a llmi· · 1 • 

1 

ted oatate of tho inherited property, 
Dist. Judge, South ~anara, Mangalor. lluggosts for the • ilnposition of n 3 

limitation with regard to d~s in : ·} ,~ ' 
.' sub-clauses (a) and (o). 

Mr. A. P. Bhatnagar,Mun.alf; Amroha Clause G (b) llhould read as follows~~ 
"Osate includoa the four primary, · 
'varnas' and any caste recogniseii · 
by th~ Hindus, but dooa not refer· 
to any sub-caste". The definition 
of 'OOtra and Pravara' in clause 6 
1n lbould ba epecillo. · · ' · 

Parlll.-clawel, 

Aasistllllt Public Prosecutor, Bijapur. lluggeete for deleting item (i) 
Deputr CommiBBioner, Kangra • . Agrioul~ural land llhould not be ex .. 

Diet. Judge, 24 Parganaa • 

Dist. J udgo, South K1111ara 

Dist. Judge,' Nellore 

Bar Aaaocjatjon, Muzaft'arpur 
·' 

oluded from the proVillion.a of this 
oode. 

, Agrloul,ural land alao llhoulil be in· 
· eluded in the code for the. purpose 

of inteetate auoceoajon, 
The provision of inteetate aucc08Sion 

llhould be applied to agricultural 
l~dalao. 

The proVilllon of intestate auccoasion =1::. applied to agricultural 

Suggosts addition of the following 
further item :-

"(iv) the joint immovable property 
ot 11 Mitakahara joint Hindu 
lamilf." 

Pari 11-claw• I. 

. , 

·~·'' 

Coll~tor, s&lara • Suggeate the luoluaiOII of "Dasj Putra" 
111 •on UDder •ub.clause 1 (o). ' " .,· ' 

Pllrl 11-0law• 8. 

Diat. Judge, Ahmedab!IJI • 8111!S"tl for the deletion of the proviso 

Pmll-014u,. 4. 

Bar Association, Huzaft'arpur , 
Tho word "BIIpllrate" lhould be put 

begtwsen thO words "The'' lllld 
"heritable," ' 

III 34o . 

•J:Irr ·-A· 

IV eo 

n 

n 6 

n ll2 

7· 
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•. ~1 
.; 

Bihar 

1"1 

Madra• .• 

J ~ Fr 

:B~inbay . 
·, ~ 

""' 

!libar 
n 

,. 

From whom· 

• Dillt. Judge, llurat 

qpmmenta 

.Pariii-OiauH 6 

In clasa ll heirs Noa. 6 and 8 ehould 
be preferred to heirs Nos. 3 and 
7 reepeotively. · • 

, Bill' Association., Muzailll'pur In ol888 m, a new heir "Brother's 
daughter's son" ehould be included 
and placed after the I'Brcther'e 
daugtber". 

Dewan Be.badur M. Barbilae SIUda , The order in which the heirs are enu· 
mereted in 01888 I ia utterly unjust, 
The order ehould be thoroughly 
revieed and the intestate's mother, 
father, brother and a deceased 
brother's son, all ehould be included 
in entry ( 1) of Cl888 I. The daU• 
ghter's son ehould be given a place 
in Class n and the eiater ehould be 

o placed above the daughter's son • 

n 

Ill . 

. Di•t. and eeasione Judge, Rajehahi·. The widow of a predeceased s~n . IV 
Maida end the widow of a predeceased son of 

a predeeaased son ehould be ex· 
eluded £rom •ntry (1) in ClaBB I. 

·mat. Judge, 24.-P&I'II&rull In the enumeration of heirs, a son '• 
daughter e.ad a daughter's daughter, 

IV 

· ehould go before a brother or a 
brother's son. 

Diat. Judge, 'Soutb'Kanara, Mangalore Heirship ehould be simultaneous ll 
. between (1) father and mother, (2) 

father's mother and father'& father, 
(3) father's father's mother and father's 
father's father, and (4) mother's 
mother and mother's father. 

·.Bar Council, Mad:rH i3uggeate that (1) both the pa.rente, 
(2) both•tbe paternal grand parents, 
(3) both the great grand pa.rents 
and (4) both the maternal grand· • 
parents ehould he.ve simultaneous 
and equal shares. 

n 

Advooate Gta.eral, Madral 

'•· I)ist. judge, Ahmedabad ·• 

Collector, Satara , . . 
Bar Asaociation, Muzaffarpur 

·' 

', Ditto 

Parlll-Oiaun 'I 

Under iUI.e 4 daughters ehould get" 
equal sh111'88 with sons. 

Daughtber, if at all, ehould get i 
ehare pd not more. 

Rule 1 ehould be recast to read 118 followe :-
" The intestate's widow or if there is ' n 

more than one widow, each of the 
widowe eha1l take one ehare. ' ' 

Rule 2 ehould be recast 118 follows :
"Each surviving son of the intestate 

whether undivided or reunited 
eha1l take 11ne eha.re. · I f there is 
neither an undivided son nor a 
reunited son then each st•rviving 
son divided from the intestate 
'8hai1 get a share." 

In rule 3 olauBB 2, 'the word "to· 
getber" after the words "or widowa" 
appearing within brackets ehould be 
deleted. 

IV 
W .. ti Bqai" • 4t Diet. Judge. Butd\fal!. 

• If there are more than one widow, 
escb one ehould be entitled to the 

• •eha.re of one son. l'reference over 
other sons ehould be given to a son 
born after partition. 

. · Diet. ~udge, ~i·P&riiiiPI 1o 

\' ll . .W•India Women's ·Conferenee 

Daughter should be given -tb& ae.me 
&hare 118 the son. 

. • Daughter ehould get equal ehare with 
the son. 

•Daughter ehouiii 'be- given an eqUal 
ehare with the son in the father's 
property •. 

JIV 

v 
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Ftom whom 
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commente 

----""""-----:--o--~ 
---:-------:-A-; ~h •~•nar M~£-.AJnroha. ·All r~flil1lnces to half ~e should be m . .. U. 
U,p, • • • =·· ' · a......, ' ' · ·,, .• omitted, 

Bombay 

Bombay 

Bihar 

Bombay·. 

Bihar 

"_ u.P. 

West Bengal 

·Ma.d:tas 

Bombay 

loladras 

Rule 2 should read 1111 follows :
"Rule 2.-Each surviving eon and 

daughter of the propo!litull llball 
toke ope shar~, whether euob eon 
or daughter Willi undivided • 

"' or divi~ed, w;ith . t~~ propositus 
or rewuted With ·him • 

• Rules 3 (2) and 4 sh~ be struok oil. 
, Pari Il-0!®8& 10 : 

J d S th K M•,.,.alore Innovation o,f 'euch heirs ' is u:Osuited 
Dist. u ge, ou , anlll'a, ....., to modern times and euggeetis that 

in the non·ava.ile.bility of the l'll• 

,. 
Bombay Advocates Association: , 

.District Judge, Belgaum 

Bombay Advocates Association 

Bar Association, Muzaft'arpur, ., • 

motest enumerated heir property 
should lapse to state. · 

Tli.is cle.use should be omitted. 

Pari If-Okl.u8613 
' ' " 

. f.. 

A woman's rights to stridhan should 
· · be governed by· the code, i~· 

tive of tbe date· of its acqui!Rtion. 

The words "acquired by her after the 
commencement of this . code ", 
should be omitted: 

A wido~ should have limited power 
over the stridhan acquired from 
her father, husband or son and 
in other _oases absolute right. 
; I ~.. ,I·, . ~ . 

Partl1-0lause 14 

• 

. District Judge, Belge.um; District Under sub-clause (3), sons' and 
Judge, Ahmedabad .. : daugh~Alrs should toke equal 

shares in the mother's property. 

Assistant PGblic Prosecutor, Bijapur · F~~=~:m~ot:~~f~3~!~ud:fn · 

Bar Association, Muzaft'arp~ , .•, 
category (1) under sub·cle.use (1). 

In sub-cle.use (3) (ii) the. distribution 
of stridhan among grtllld ohildrev. 
should be per capita. 

:Mr. A. P. Bha_tnagar, Munsif, Amroha The grand . child and the husbt111d 

:dul~o~an:s al:ft~a ~~~~W: 
District Judge, Burdwtlll .• ,, 

District Judge 24-Parganas 

All-India women's Conference 

Bar Council, Madraa 

AdVIlllate General, Ma.d:tas 

Collector, Salem 

·. ' deceased woman. 
, ·. • The son and the daughter should be 

1 
• entitied equally to the stridhall •. 

Son t111d daughter should be euqally 
entitled to stridhtlll. 

Son' shouid · ha;e an equal share with, 
the daughter in the mother's pro· 

· perty.,. • 
Items (6) and (7) in ~b-olause (1) 

should be interchanged. 
Under aub-cle.use (1) the husband 

must succeed to his wife along with 
daughter and sonjboth the parents 
should toke simultaneous :and · 
equal shares. 

'CJ'nder sub-cle.us (1) mother's heir& 
t111d father's. heirs should 'be plaoed 
above husbtllld's heirs. 

Under sub-clause (3) sons t111d daugh· 
ters should have equal shares, 

·Part 11-0lause 19 

Assistant' · Public Prosecutor, , Bija. The proviso shoula b~ dropped 
pur. 

Collector, Salem • , . , Does n~t ~gree j;o. the proviso 
. Part II-..(}lal.ll!e 21 

.. 
Arya. Samaj_ iDiwan Ball) Delh!; A c~nvert: also ,should be disqualified 
· Internat1oniJ Aryan League Delhi. to 1nher1t. a Hindu father's property 

· '·· · Rfn~!:. has'bsen recl&imed to 

. All India Shra.dht111~ Dali~dhar. Ditto. 
Sabhe., Delhi. 

Bharatiya Hindu Shuddhi Sabha . : . , Both the '>enega.de and hie descendant. 
should be disinherited unlella they 
are recouverted to Hinduism. 

Bombay Preeidsncy Social Reform, A convert also. ilhould be' ~ed 
Associatiop. · !J~iv~eriting his unconverted 

·,,, 
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Province 

:Madroo 

Bombay 

'. 
Bihar 

,CI 

Madras 

Madras 

Bombay • 

. Bihar 

Bombay 

Madras 

Bihar 

· EnstP\illje.b 

Bombay 

D. 

From whom Comments 
Papar No. Page No. 

District Magistrnte, Be'!lary Disqualifying a convert and his 
descendants is quite dr~tic. 

Advocate General, Madras The convert hirneelf a· non-Hindu, 
should be debarred from succes· 
sion. 

Part !li-OlaiiBe 23 

Conunissioner,. Southern Division ; !Jongenital idiocy or 1W:acy should 
Assistant Mlic Prosecuto:r, Bija· · be made a ground of disqualilication 
pw:. to inheritance. 

' , Bar AS!rociation, Muzafl'arpur 

·.o 

Mter the word, " deformity " the 
following should be added :- ' 

" except on th~ ground of religiouS 
I . incapacity, deformity and· unfit. 

ness for social intercow:ae arising 
from the virulent and disgusting 
nature of the disease, or on the 
ground of the disqualifications 
g!V~n for sacramental marriages ". 

District Judge,' South Kanara, A .P.roviso should be added disquali· 
Mango.lore. eying a lunatic in respect of the 

administration of trust .properties. 

Part III·A-Olawe 1 

District Judge, 
Mapgalore. 

South, Kanara, Recognition · of joint fa.mily in the 
, face of the removal of the principle 
of survivorship should be clearly 
stated for the continued manage· 
ment· of the fa.mily and the powers 
of the manager. 

Bombay Advocates Association 

Bar Association, Muzafl'arpur 

The words, "dying after the com· 
mencement of this code ", should 
be omitted·. , 

Part'lii·A-0/quse 2 

This clause i~ most unwhol~some, per· 
nicious and unwarranted. It is 
better to drop it altogeth~~· 

Part III·A-Cial.l8e !I 

Assistant Puolic Prosecutor, Bijnpw: . ·A proviso should be added stating the 
m.a.ximum amount of ma.inteMnoe. 

District · Judge, 
Mangalore. 

South Kan~e., Provisions under this clause will lead 
to end!ess litigation between tbe 
statutory heirs and statutory 
maintenance holders. 

Part iii -A-Clame 6 

Gujarati Hindu Stree-Mandal, Bombay Is against the maintenance of con· 
cubines under sub-clause (2). 

Assistant Public. Prosecutor, Bija· Is against the maintenance of con· 
cubines and Sllggests that illegi· 
timate daughter should not be pur. 

. given maintenance beyond 11: 
certain age. 

Bombay Pkidenoy Social Ref~rm Prefers deletion of Sllb·clause (2) 
1 Association. '' 

n 

n 

n 

II 

lli 

II 

r· 

'n 

n 

Collector of Kurnool and Dis~ict 
Magistrate. 

" Widowed sister " should be in· ll 
eluded just after " widowed daughter" · · 
in item (vii) of sub-clause (I) 
but she should be subjected to the .. 

0 District Judge .(Sic) 

same conditions · as . widowed 
daughter. 

; .• There should be provision' for t!Je • n 
• p1e.intenance of hu?band by wiws 

in proper and su1table cases. 

H~n'ble Mr. Justice Teje. Sing~·. • Sub'clause (2) s~ould be omitted 
lll 

District Judge, Ahmede.bad 

Bombe.y Advocates Association 

• fart III-A-Clame 6 

• Item (f) in sub-clause (I) should be 
deleted. · 

All women dependents including the. lll 
widow should be placed on par 1n 
the matter of the income derived 
from their earnings. 

3 

3 

22 

3 

13 

• 21 

42 



Province 

Madras , 

Bihar 

Bombay • ' 

Ajlll61'·Merwara 

Madras • 

Bihar 

West Bengal 

WestB.' 

Bombay' 

llihar 

West Bengal 

Jlombay 

•. 

, . West Bengal 

West Bengal . 

.. ~ 

Comments 
Reference ' ' , From whom 

Pape~ No. Page No .. 

District 'Judge, 
MangaJore. 

Collector, Salell) 

South Kanara, Item (f) in' sub-clause (1) should be 
. deleted. 

The followmg also may be included 
under sub-clause (l) :-

" (l) other dependents who would 
be equally entitled to maintena.uoe 
when one cillpendent tiles a suit 
and others do not. 

(2) Circumstances of the family, 
presen~ and prospective of. the 
person who is sought to be made 
liable for payment of maintenance. 

(3) The man's oopac\ty to P,~Y . and 
not the dependent s need. 

Pare II' -Olo.use 1 • 

n 

n 

Distdot judge (Sic.) , I The definiti~ of "the degrees of ll 
prohibited relationship " s~ould • 
be widened. 

Pare IV -Olo.me a. 
Distrie~ Judge, . Abm~bad \. Guja· Under item (~)'the age-lil!lit .for girls 

rati Hindu Stree Mandai.. should be ra.sed to 16. 
·Dewan Bahadur M. Harbilas Sarda Sub-be~ ( 5) should be omitted 

Collector of Kurnool 'and · District The provision, "su.fferirig from a 
Magistrate. loathsome and contagious disease", 

msy 'be included in item (2). 
I 

Advocate General, Madro.9 

Bar Association, Muza.ffarpur 

All-Indio. Women's Coiuerence 

An exception may be made under item 
. (I) in eases when an issueless or 

ailing wife agrees in writing to her · 
hnsband marrying a second 
wife. 

The following proviso should be 
added at the end of the explao.a· 
tion: "Provided that it shall not 
effect those eases regarding which 
there would have been. jndicial 
prononncemen~ before the date the 
new law co'!les·into rorce." :· 

Under snb-head (3) the minimum age 
of the bride should be raised to 
16. 

Part 1~-0lause 5 

m 
n 

n 

n 

v 

District Judge, Bnrd,~n • Provisions' should be made for ·in· • IV-
valid~ting the marriage of a minor 
without the consent of her guardian, 
proVided the suit is instituted loly 
the guardian within six months of 
the celebration of the marriage. 

Part IV--d!au8e 6 

Bombay Presidency Social Refo~ Prefers to make registration l:lf sacra-
Association. mental marriage coinpul,aory •• 

Bar Association, MuzatiarPur 

Dewan Ba.hadur M. Rarlila Sarda •• 

All-India Women's Conference • 

Prefre to make registration of li!ICra. 
mental marriage compuleory. 
• Ditto 

Ditto 

District Judge, Ahmedabad 

• District Magietrate, · Bellary · 

. District. Judge, Nellore 

• All-India W~men'e Conference 

• • . Girl's age limit should be raised to 
16 under item (3) a.nd lowered from 
21 to 18 under item (5). 

Under item (5) the guardian's consent
llho~d be necessary in the case g'f 
a Widow • 

The age limit should be lowered to 18 
under item II (5). ' 

'!Jnder sub-head (3)-the millimum age 
· oi the bride should. be raised.to 16. 

PGrt lV-Ollluse 8, 

, District Judge, Burdwan 
The words, "being Hindus" 1118y b• 

deleted. ' 
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.Bombay. 
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:'Madras • 

Bombay • 
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:Bombay • 

:Bombay 

:flomba:r • 
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Part IV -ClaWte 9 

• Bombay Presidency Social 'Reform By an additional column. in the form 
As.sooiation. the pMties should be r~quired to 

state their birth dates. 
Bombay Advocates Assooie.tioll A notice of mmiage should be given to 

e. Registrar within whose jurilldiction 
both the parties have rll8ided for 
a month. 

Pari IV --Olauie 11 

• B&l' Council, Madras The period of thirty days mentioned 
in sub-clause' ( 1) should be increaaed 
to ninety days. 

J 

Advocate General, 'Madras .. The period of one month :mentioned 
in sub-clause (2) is too short. 

PCII'IIV-0/41188 18 

Bombay Presidency Social Reform Application of this clause should be 
As.sociation. restricted to marriages solemnised 

before the commencement of this 
code. · ' 

Pari IV--Olawe 23 

• Assistant Pnblid Proseontor, Bije.pur . Maternal grandfather and uncle 
should be preferred to the paternal 

, unci~ in.sub-clause 1 (b) • . 
Bombay Advocates As.sociation The paternal grandmother and mater. 

nal grandmother should also be be 
included in the list o~ guardians. 

• • Bar Council, Ml!dras 

Diat. Judge, A~edabad 

· PCII'I IV -;Olame 24 

. So far as sacramental marriages are 
' concerned, bigamy in cases where 

e. man re-marries with the consent 
of e. e. sonless or invalid wife should 
not be made an oft'enoe. 

Pare IV-OlaWte 26 

Wife ehoUld also be entitled to s~parate 
residence and maintenance if the .. 
husband marries another. · 

Diet. Judge, South Kana:ra, Mangalore Undel' sub-clause (2) a Hindu wife 
should be disentitled to maintenance 

Dist. Judge, N~llore ...... 

• in .case of unchastity and under 
sub-clause (2) (b) a husband should 
be allowed to retake his ·wife, on 

, · · giving up the habit of keeping 
• conoubine. 

The provision imder,sub-clause (2) (b) 
. )!lay be abused by the wife. 

ftjrt IV ...o.Olawe 27• · 

Assistant Public Proseout_?r .• Bijapur· This clau~e ehould be amended so Ill! to 
include inheritance to all Hindus, 
who oOJ!-troot a special marriage 
under Act ill .Aof 1872. 

Part lV-OlaUIJe 28 

Assistant Public Prosecutor, Bijapur Parties of their guardians should de· 
oide whether trust property should 
belong jointly to both shares or in 
speoifio portions to them. 

# ParllV-Olause 29 

Collector, Salem · .... ,. . 

Bo~nbay Presidency Social Reform 
· Asaooiatlon. 

Pro;,mon under sub-clause {3) should ' 
· not be applied to marriages contract

ed before the conimenoement of this · 
code. 

Under sub-clause (3) the petition ehould 
.lie either to the Diet. -Court or to 
the High Court. 
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Bombay Advocates Asllooiatlon Petitions ehould be presented to the il m 
. l'rinoipal court of civil jurisdiction 

· within whose jurisdiction the peti· 
·tioner has been residing. · · 
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Bihar 

~ 

West Bengal 

Bombay 

Delhi 

Madras 
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Me.draa 

West Bengal 

West Bengal .• 

Me.drss • ' I • 

Bombay 

Madras 

West B,ensal · ; 

West Bengal 

Bombay • 

\ . 
. :.12 

From whom . 
C· 

Comments 
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The period of one year. under aub·. 
clalllle (8) proviso· (a) iS quite in~, 
sufficient in view of the majority of . 
the population, being in 'villages. · 

Bar Associlltion, Muzaffarp~ · _.; ln sub.clause ( 1) the words., "before • 
or" ocouring after the word, "cele. 
brated~' should be deleted. · 

The f~llowing shall be added at the 
end of item (Ui) ofsnb.c!alllle (2) :...-
"and the marriage ·was celebrated 
by fraud or under duress, coercion 
and "Gndue influence, and the party . 
seeking• the· dissolution has not 
derived any . benefit thereunder 
since after the•marriage." 

All·lndia Women's Conference It should be ~e.de ~ilear that marriages 
celebrated.dqring a "lucid interval" , .. 
is ,voi<j.able as if· the par~y was a . ' 
lunatic. (., 

P~llV-Ola1f8dO 

• Dis,t. .Judge, Ahmedabad : · (1). The period Qf desertion s\lould b~ 
reduced from 5 to 3 yrs.;, (.2) 

'I 
Adultery should also be incl11ded s.s 

'~ ~. 
a ground for divorce.· , · · 

Bombay Presidency -social :Reform Suggests twQ more grounds for divorce : 
" Association. (I) Adnltery by husband or wife; 

· ( 2) a second wife married before the . •,.,: commencement of the code and 
living at the time of the suit. 

Arya Salnaj (Diwan Hall),. Dellii ; The period mentioned in sub·clauses 
International Aryan· League, I)ell!i. (a),(d)and(f) should beincreased.to. 

All·lndia Shradhanand l>aiito.dhAr 
7 years. 

Ditto ~ 

Sabha, Dell!i. 
The period· m~nti~ed in .s~b.~l~.us~s Bhartiya Hindu S~uddhi Sabha, 

• (a) and (d) may be increased to : 
, 7 years. ' . · · '• · · .. 

Dist. Judge, South Kanara, Mangl\lore Provisions. under sub.clause (o) is in; • 
consistent with Hindu senti!Jlents'., 

Bar Council, Madras (1) A ~ec'ond n!adiage ~ay be' m.a<J,e 
one of t4e grounds of divorce. 
(2) The minimum period of deser· 
tio,n should, be 11educel\ to. 3 yearij, ' 

• Advocate Genero!, Madras The minimu~ period of. de~e;tion 
should )le redu,Ced to 3 years. . . Dist. Judge, Burdws.n The miniiuum period. of desertipn 
Bhotdd b~ reduced to 2' years. 

All·lndia Women's Conference .• The minimum period of desertion 
should be reduced to 3 years . 

Duit. Judge, Burdwan 
. Pari ~-Olaf"e 4 ' , ,. .· . ·, .: 

• 0 •. , The age upto which mother should .b$ 
'· · · · en tiMed to. the custody of a ·minor 

· .should be in~reased to 5 years. 

Part ·V ...:.Olawe 6 

., Diet. Judge, Nellore '· • , · , The process of obtai~ing the previous 

·.· 

~ Collector, Salem 

. permission of the court for dealing 
with. the minor's propert:c might 
adversely affect th~ minor's 1ntere8ts 
and so the word "previous" should 
be deleted, , 

Part ·V -Clause 1 q 

. ' • This clause in its present form willJ . t~:':n:~~ serious consequences on 

Part VI-Olauac S 
· · • Aosistant Public Prosecutor, Bijapur Husband's desire to ad~pt should not 

. . • . . , be restricted by the consent of the 
1 • ·wife. . . • 

Diet. Magistrate, Bell~~ ' ,; . '!~ ~royi:Uon under sub-clause (I) 
• • ,lJl \'ery diilicult' to work in practice. 

Dlllt. Judge, BurdwllJl The words, "or' impliedly" in sub-
' . • . 'Olause 2(a) should be deleted 

Pm-1 1~-;-~laub8 6 ' . ' 

, Dist. Judge, Burdwan 

• Collector, Sa tara 

• · The words, "&y implication" in suB· 
•. clause (3) should be sltered to 
7 "'~'Cpreaslyu. ~ · 

Part VI-Olause 12 

Provision should also be made for the 
adoption of orpjlans, · • 
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Bombay 

'Madras 

Madras 

Bombay 
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._,. ·.-P.C~·la· .. 
Collll!iissioner, Southernlliviao. • ' ~!Wy restrictions should be re •. 

. • , ' · p~oved •• 
Assistant Publio Prosecutor. Bijapv Item (ii should be altered and items 

. · · • . (ii), (•it) and (iv) should be deleted. 
, Dist. Magistr~tii; Bellary·. . • · · • 'fh\1 ilge limit.af 15 under item (iv)i\ 

' ,. • arbitrary. •. · , > 

.p.;,n~:ls .. 
• Instead o£ insisting on the. tictual 

giving, and taking, adoption should 
• be done by means of a registered 

• · · • • liDStrument. 
Adv~~te GenerBl, ~e.dral : •. • , . • Adoption should be do~ by 11 register· 

'· 

I. . , . ' ' • ::::.';!e:;b:tel::t!t~~\~~ · 
• Bombay Advooale$.1\ssooilltila ~ ," ~· PertoDna.neaofDattaHormamshould 
· · · , · · :. be made obligetory for ~e validity 

or 1111 adoption. . . 

\· .. '• p .. JJ.:-ti- ~6 .. · ' ' . .. ' .•. ' 
.... - "' ~ 

, . 'Dist. Ju"age, South 'Kaiwa,...... Some provision should be madeilllar,. 
· .of 1111 adopted: son and anafterborn 

· • uatural eon. _
1 

. , . · ,.. 

Plllt~l9 ·'' ' •. 

.• . •: •. '. : :eatilofuloil,lladr88 • All difti\)Ulties, might arise under SUb• , 
,. • •· · elauees (l)and (2), provision under 

. t ~ ... 
-~ 

-..... · ... 
• . imh-olliuse ")'might be applied m 

• ali.CIIIIe8 ••. 
· .:. _.,:~:the provisions 88 to divesting 

.• , - simp!er,.still questions 88 to the 
ftlidity of intennedie.te alienations 
.a~d :rights of botlll ftidf triiiiSfereea 
- sure to crop up • 

. ~~-~~·_.> 
.,. 1,• II "' 

;•.-... -t ••• ~~17 

. Jledraa' .• . D~ .. lJ~:So~~......., Jliiherrighta of~amullhya.yanalllld 
• < .. • • • • ,· •• • '· • .. ~· : • • • • Dle.tom adoptions referred to in 

• 

•. 

.. 

• . ' . ~ • - • ~ . • • eJause 2, Pan II, should be aaved 
·. ~ • ·• '" • · ·w anch adoptions should be e:spreato 

,.•"' 

._· ..... 

., .., prohibitaa. . 

. • •, 

.· 

, .. 
G:ti:>D-X-128 lrl of Law.-13-7·200. 
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