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FOREWORD 

Great constitutional changes are imminent: The 
!New Order that will emerge will obviously effect all, 
but tho ultimate interest of the common man in the new 
Constitution will lie mostly in the manner in which it 
:will emm.ra the full economic development o~ each 11nif 
Jllid of the country as a whole. In this respect, the de. 
vc!opment of the natural water wealth of the country 
mll play a most important part. . 

T110 ch:mges introduced in the administration of th!J 
:waterways of the country by the Government of India 
Act, 1935, gave a definite set back to the development of 
these resources. To guard against a similar occnrrenco 
now, an attempt has been made in this leaflet to explain, 

. •s clearly as possible, in non-technical terms the 
problems that arise in the development of the water re­
sources of the country. A description has been giveu 
of the present position, why it is unsatisfactory, how 
the ll.liaa.tisfactory state of affairs came into being, 
what are the essentials of efficiency and some sugges­
tions have been made for incorporation in the new. Con­
stitution to be framed for our country. Some informa­
l:icn on foreign experience regarding the administration 
of waterways and the law of water rights has been added 
and if this endeavour succeeds in creating interest 
among-st the constitution makers, legislators, engineers 
hnu other;; in these problems the object o£ issuing this 
k:illct :will have been amply served.. 

(i) 



(ii) 

Although the views expressed herein are to be re­
garded as those of the writer only and not necessarily; 
those of the Central Board of Irrigation, the writer has 
had the benefit of· discussions held both at the Board 
m~etings and With individual members thereof. The 
information contained in the leaflet has been obtained 
from various notes and publications to the authors o! 
which the undersigned is indebted. 

The· Secretary of the Board will be glad to receive­
comments, criticism and constructive· suggestions re­
garding the proposals made herein. . 

KENNEDY HousE, 
:SIMLA, B.W. 

6th May 1941. 

N. D. GULHATI, 
Becretaru., 
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NATIONAL ·wEALTH 

• J 
1.1 Tbc natural resources of. a country compr1sc marn.-

lv land, water imd man-power and the extent of balano­
~d and integrated utilization of these three determine 
the national wealth and prosperity of. her people. The 
cffcctiv\1 output of the man-power of a country is a 
function of the health of the people, their education, 
technical training, social structure, labour laws, agriw 
cultural and industrial development, etc. The last two 
dcpcmd on the utilization of land resources which fall 
und,~r \arious heads, agriculture, forests, minerals, in­
dustries, etc., and most of these in turn, are de'pencl<'nt 
largely on the extent to which the water resources of 
tl!e cour•try can be utilized for purposes of irrigation, 
r,ower c!evelopment and navigation. 

' 1.2 It is well known that some of the forces· cf 
nature, 1eft to themselves, are destructive in their ac~ ---tion, for example, weathering and erosion by wina and 
rain. Floods in rivers, left to ·themselves can and do 
cause extensive damage to life. a,n.d property. In steeP, 
country uncontrolled flow of rain water is responsib~ 
for dam!lge to land itself. The erosion caused· by tho 
fast surface flow of water on normal soils has laid waste 
large areas of otherwise useful land. It has, however, 
been established by now that if rain water is pr<?pcrly 
controlled and conserved ~n rivers and lakes, it can be 
made to turn deserts into pastures and smiling fields 
f.or food and raw materials, to provide m~ans for ~heap 
transport and to generate cheap hydro-electrio.· powe~ 
to reduce very largely the toil of mankind. Thus, U1e 
proper utilization of the water resources of the country 

·not only provides food and amenities for the people 
but also indirectly assists in the mitigation of human 
sufferings and loss. 
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~HE CONTROL AND UTILIZATION OF WATER. 

2.1 The control of water and the utilization of water 
resources of a country fall under the following heads: 

Ja) Irrigation 

J{)) Hydro-electric development 

jc) Flood control (including control of soil e:-o-
sion) 

fd) Navigation 

(e) Fish culture 

(f)· Recreation facilities. 

· · During the last many years, considerable advances 
nave he<>n made, in India, in the utilization o~ water 
for the development' of irrigation and a very large 
measure of succe.ss has been achieved in this respect. 
To a lesser extent, hydro-electric development bas 
been carried out with success, particularly in the South. 
Flood control measures have also been undertaken at 
various places. It has, however, to be admitted that 
most water itrojects. of the past were undertaken for 
flingJe benefits and little attention was paid to their ]n­
_iegrated development for multipurpose benefits. . 

~.2 ~P:Le total sum spent to-date on the construction 
of irrigation works in India (excluding Indian States) 
is Rs. 156 crores and the annual value of crops raised 
by these works must be at least twice this sum. It has 
'been estimated, however, that so far only about six pE-r 
'cent. of the available water wealth in the rivers of our 
·country has been utilized. The balance runs to waste. 
·If the utilizable, but so ~ar unused, water potential is 
no more than one tl;llrd of the total it will amount. to five 
times the total quantity of water which is being used at 
present, for irrigation, throughout the country. The 
·existing water power development in India is only about. 
·half million kw. against a possible water power potep#al 

.. .~ • • .; • • I 
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of 30-40 millions kw. These :figures, tho~gh appr~xi,.. 
mate and ·partly guess work, give an indication of .~e 
magnitude of the possibilities of future developm~nt 
likely h our country. 1 

2.3 That there is urgent need and keen demand in 
the country for new works of water utilization, will 
no doubt, be. accepted without argument. A persual ~f 
the map on the inside of the front cover of this leaflet 
showing the rainfall in India, reveals large areas..·where: 
rainfall is low, less than 30 inches per year,; and irriga-· · 
tion facilities must be provided ·for cultivation to sub­
sist. There are other hirge areas where the rainfall is 
mode:~;ate (30 to 75 inches) but is either not well distri­
buted 0r is so variable from year to yea·r that irrigation 
.f.acilitics have to be provided to ensure successful 
cultkation at all times. -AlsO- a· perusal of the irriga­
tion map of India on the "1xist'd~ of the bac~ co:ver of' 
tlti~ leaflet will sho~v that the total area ir-rigated~ 's'even­
ty million acres, tltough large in itself,· is qnly about 12" . 
per cent. of the culturable. area fn the country. It is­
also well known that large areas· are at present affected 
by floods every year with considerable daniage to life­
and property, soil 'erosion is a menace in inany parts 
of the country, navigation facilities hardly· exist, in any:· 
case little has· been done to de~elop them. Fish culture­
is . known· only by n:ame; · Recreation f_acilities have· 
i!eldom• been thought' of exce~t .in a f.ew· . :notable . in-· 
l!t'att<!es. · Aiready· a: latg~ ~uplb~f of. n.ew. projeets .are· 
in hand' or tinder irivestigatioi{ and' it is- a- matter -or 
gratification, that these- inclUde· in thein seope :·.·more­
than one, Eometime~ alt of the ·different ·aspects of 
waterway development mentioned above. 

PRES_ENT. ~~IN!S~RA'iiv~ P~·srTION "b'· 
3.1 The development of the waterway'.s of the country 

as described abov_e-~ presents many problems· i~ ad­
ministration, in _the execution of works,, in the relation 
between · administrati!"e units Jmd bet~ en :these units 
and the c~ntral Government.. Before describing tbes& 



pr<'blemi a~:~ found in the past, new problems that will 
-arise in future and suggesting ~uitable machinery for 
·the purpose, it .is proposed to state here the existing 
·position regarding the admiiristration of the waterways 
o( the country : 

(a) "Shipping and na\'igation on tidal waters" 
is under the control of the Central Govern­
illent (Item 21 of list I of the Seventh Sche­
dule of _the Government of India Act, 1935). 

(b) "Shipping and navigation on inland water­
ways as regards mechanically propelled ves­
sels, 'lnd the rule of_ the road on such water· 
ways ; carriage of passengers and goods on 
inland waterways" are subject to concurrent 
1egislation of the Central and Provincial 
·Governments (Item 32 of List III of the 
Seventh Schedule). · 

.·(c) ''Communications, that is to say, roads, 
bridges, ferries, and other m~ans of commu­
nication not specified in List I; minor rail­
ways subject to the provisions o~ List I with 
respect to such railways; municipal tram­
_ways; ropeways; inland waterways and 
traffic thereon subject to the provisions (Jf 
-List III u·ith regard to such waterways; 
·ports~ subject to the provisions in List I 
with regard to major ports; vehicles other 

. thari mechanically propelled vehicles. (Item · 
·1s of List II of the Seventh 6chedule). 

(dl 41Water, that is to say, water supplies, irriga­
tion and canals, drainage and embankments, 
·water storage and water power'' are under 
·the exclusive control of provincial adminis­
·trations (Item 10 of list II of the Seventh 
Schedule). 

-e} It may be recorded that 'Electricity' is on the 
- roncnrrent legislative list (Item 31 of 

.:2·;; -the ·List ill of the· Seventh Schedule). 



· ~ lt will be noticed that whereas navigation on in· 
i~d water ways is partly a central subject, partly p1~0~ 
vincial and in some respects under the concurren~ legis­
lath•e control of both the Central and Local GoverJl· 
ments, Irrigation, Flood Control· and ·Water Power 

·Development are purely 'provincial subjects. Further 
while hydro-electric development is under t]:le control 
of provincial goverND.ents, the law relating to electri- · 
-eity is subject to concurrent legislation. 

t...S:3 As stated above, irrigation, flood . control and 
hydro-elPctric . development are under the complete 
-control of provincial and state governments.· Every 
administrative unit in the country is competent to do 
what it likes, in this respect, with the water which runs 
through its· territories. A:s, however, the political 
boundaries of the country have no relation whatever 
with catchment areas of. different rivers, it is not un· 
usual tlmt the development of a river undertaken by 
<>ne administrative unit jeopardises the schemes of 
water utilization on the same river in another adminis­
trative unit through which the river runs. ~uch occur .. 
rences, in fact, are more often the rule than the excep­
tion. Hivers do not recognize any political oundary, 
a fact which is clearly manifest from the map showing 
the re,rr!onal waterways of India printed on the inside 
of the front cover of this leaflet. There is ha~dly any 
important river in the country whose course does not 
lie in more than one administrative unit. · 

t,....-3.4 TJJere is no statutory law in the country on water 
rights. In fact, before the introduction of provincial 
autonomy on 1st April, 1937, the Government of India .. 
had to be consulted with regard to every major irriO'a,. 
tirm project and whenever questions of water riO'b.ts 
between contending parties arose that government ~as 
always guided by two principles which had been Jnid 
down authoritatively: 

...._jj) That the waters of a river should be utilized 
t4i the hMt possible advantage (for the maxi-
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mum good of the maximum number) in the 
tracts commanded irre;:;pective of territorial. 
boundaries. 

uz{ That it is both ·just anJ ex-pedient that each case 
of dispute between provinced or bet ween · 

. provinces or between a province and a state 
should be dealt with on the merits of the in­
diridual case. The principles on which a 
decision was. based in one case are not nee~9-

. . · sarily applicable to another. ' · 

~ill be apparent that the decisions of the Govern­
ment of. In<.lia on ·disputes which arose in the past were 
given more in an executive capacity than in a judicial 
manner. This does not imply that these decisions w~re 
not in the best interests of the country as a whole. It 
has, however, to be remembered that the develo1Jment 
of waterways in the past was mostly for purposes of 
irrigation and, therefore, the two p,rinciples mentioned. 
above were evolved mainly in relation to the develop­
ment Jo~ irrigation purposes only. 

-\3-;S In th; Go>~~ent of India· Act 1935, pro>ision 
has heen made vide Sections 130 and 131 for the sP.ttle­
~ent of disputes relating to water rights by the Gover­
nor General in his discreti~n after investigation. in 
each case, by an ad-hoc Commission. .At the request of 
one of' t1e contending parties, the di_spute has to be 
referred to His MajestY's Government. 'fhe· nature of 
tl,.ia ar;ran~men.t and its. efficiency or ot?erwise. will be­
des~I;i.b~~l il) a. subsequent paragraph.:"-:.· 
\_.3;.8 There is hardly any law on navigation for what-

. -- ever navigation exidts in the country is mostly locaL 
There are llo principles or precedents. to guide naviga­
tion activities in rivers which pass through more than 
one administrati>e umt. . 
J7 Fur flood protection works there are no bws. 
In fact une. province can· construct-embankments: altJUg 
its. rivers . irrespective. and· ~1nmindful ·of · the effects 
.sti;:li- eriih~clnnerits may have ~n the behaviour of the 



river in a lower province or state. . Deforestation can 
bo ra friPd out in the uppe'r catch:i:nent of a river ifres· 
pective of the effect of such deforestation on the .'Sttp­
plies in, or behaviour of, the river lower do'Wn. ·.There 
are no laws to enforce special provisions for grazing · 
or forestation policies for the sak-e pf river conse.rva· 
tion lo•ver down in a different adminjstrative unit. 'The 
schemes of river development that have been ~artied. 
out in the past have not always kept in view the neces• 
sity of fish culture; in fact on' many riven~ the autire 
flow at c..lifferent points is divert~_d into ,ca:na!s for. P;iii'· 
poses of ·agrioolture and no water is let .down for 1ls'h 
eul~re. 

~.8 lt will be appreciated from the description given 
abo'Ve that the present ~-osi'tion tegardl.ng the admims. 
ti'alioil of :the watei- resources of the country, . taken ·ai 
a whole, is f,ar from satisfactory. There is no teo.;.otdi"' 
nation, no unified policy. It is so difficult 16 ·obtain 
mutual agreement when local interests ate in the fore­
front, e.g., the ·Tungabhadra dispute has been ·going oil 
for the last fifty yeats. A't times, and often, there is 
comple"te frustration tot comp·rehensive pla:imi:ng oli 
a regional basis. n was not always so and before reme• 
dies ate suggested, it appears c necessary to deecr1be 
briefly how the present unsatisfactory state 'of "affairs 
-came into being. 

DEVELOPMENTS LEADING TO THE PRESENT 
POSITION 

~Prior to the Montagu Chelmsford Reforms , of 
1919, no large irrigation work could· be undertaken 
without the sanction of the Secretary of State who was 
advised in this respect by the Government of India 
which had an Inspector General of Irrigation and a 
Public Worb Secretariat with an engineer of expe­
rience as its Secretary. The projects that were t.hus 
sanctioned were generally for the benefit of as large a 
part 'of the area commanded as possible, irrespective 



of territorial boundariE-s. All matters of dispute 
between provinces or between provinces and c;tates­
were resolved either by mutual agreement or by the-

. orders of the Secretary of State. 

· ~fter 1921, Irrigation be~ame a Provincial but. 
Reserved subject; Hydro-electric development, on the· 
other hand, became a provincial but transf,erred sub­
ject. All irrigation projects which affected more than 
one province or the cost of which exceeded Rs. 50 lakh.­
had to be submitted through the Government of India 
for the sanction ·of the Secretary of State. The Public 
\Vorks Secretariat of the Government of India was re-· 
ducoo as the Government of India was to . have no 
direct responsibility for irrigation works. They had, 
however,· as Inspector General of Irrigation which 'post 
was later converted to that of a consulting . engineer. 
Even the post o~ consulting engineer was abolished in 
1932 as ·a measure of economy. · It was left to the Cen­
tral BoarJ of Irrigation to advise on such matters ns-

. the GovP.rnment of India thought fit to refer to it. Dur­
ing this period whatever disputes arose between con­
tending units, for the utilization of water supplies, wer~ 
referred to the Government of India and decisions 
wereyven in an execu\ive capacity. 

~ With the introduction of Provincial Autonomy, 
from 1s~ April, 1937, Irrigation became a purely pro­
vincial subject and every administrative unit in the 
country was henceforth competent to undertake what­
ever legislative or administrative .measures it liked 
with re5p( ct to the waterways passing through it~ ter­
-ritory. ~e present 'position with respect to different 
·aspects. c~ :faterway development arising therefrom 
have alread~ been described in paragraphs 3.1-3.8 .. 

vK.4 B~fore the Government of India Act 1935 was 
-passed and when the White Paper proposals wer(' 
:under examination, the Centr~l Board of Irrigation 
drew ,the attention .ofjhe :Government of India tO:· the 
difficulties that would arise by treating irrigation as a , 
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purely provincial subject and in a letter addressed to­
the Government of India in July, 1933, it was stated· 
inter alia that the Board was of the unanimous opinion 
that ''Yater Rights' should be defined as below and 
sl:ould be included in list III i.e. subject to concurrent 
legi!:ilation both of the federal and provincial legisla-
ture. · · 

'• The right to use natural water a for navigatio~ 
storage, power, irrigation or any other 'pur­
pose involving the interference with the­
natural course, flow, discharge, quality · C•r 

quantity of such waters". . · 

This proposal of the ·central Board of· Irrigation,. it 
is understood, was first considered . favourably by th&­
Governrnent of India, but was dropped later as it was­
co:r:sidered that the law of water was a.brarich of: civil 
law and, therefore, within the competence of the Fede1·at 
L<'gislature. There was unfortunately at .that tiine no­
engineer officer in the Government of India .. who coul<i 
have explained the full significance of the .·Board's- pro­
posal nor were the views of the Board invited~ on th& 
proposed recommendations of the Government of India 
to the Secretary of State. . · . 

'-4-S 'Clle Joint Committee on the Inilian c~~titutionaJ 
Rcf01ms examined the matter carefully and the follow-' 
ing extract from their report will be read with· inte-
rest. -

"There is, however, one subject with respect to. 
which we are of o'pinion that specific provi .. 
sion ought to be made. The Government of 
India has always possessed what ·may be call ... 
ed a common law right to use and control in 
the public interest the ~ater supplies of the 
country, and a similar right has been as­
serted by the legislature o( more than Qn& 
Province. · "'Vater Supplies" is now., a 
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.pro.vincial subject for legislation and ad­
.Jnini~tr~tion, but the Central .Legislatur& 

·may al.so legislate upon it "with regard -to 
matters of inter-provincial concern or affect­
ing the relations of a Province ·with any 
other territory ,.• Its administration ·in a 
Province is reserved to the Governor in 
Council, and is,·therefore, under the ultimate 
control of the Secretary of State, with whom· 
the· final decision rests when· the claims or 
disputes arise between one Provincial 
Government and another, or between a Pro­
vince and ~ State. This control of the Secre­
tary of State obyiously could not continue 
under the new Constitution, but it seems to 

'us impossible to dispense altogether with a 
cep,tra'l authority. of some kind. (Italics b!i 
the author). 

_.'The White Paper proposes to give the Provinces 
. exclusive legislative power in relation ·to 
'' water supplies, irrigation and canalst drain­
age and emba~ents, water storage and 

. water power", al?-d reseri'~s no power of any 
kind to the Federal Government or iLegisla~ 
ture. • The effect of this is to give each pro­
vince complete powers oVer water supplies 
within the Province without any regard 
·whatever to the interests of neighbouring 
Provinces. The Federal Court would indeed 
have jurisdiction to decide any dispute be­
tween two Provinces in connection with water 
sup'plies, if legal rights or · interest<; were 
concerned; but the experience of most 
countries has shown that rules of law based 
upon the analogy of private proprietary in­
terests in water do not afford a satisfactory 
·basis for settling disputes between Pro­
~nces or State-s where the interests of the 
·public at large in the proper use of water 
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supplies are involved. . It is unnec~sA~ary ~ 
emphasise the importance from the p~bllc 
point of view o~ the distribution of wata~ in 
India, upon which not only the prospenty, 
but the economic existence,. of large tracts 
depends. 

'' We dont think that it· would be de.sirable, or in­
deed feasibie; to . ~ake the control of water 
supplies a wholly Federal subject; but, for 
the reasons which we have given, it s~ems to 
us that complete provincialization might on . 
occasion involve most unfortunate conse-
quences ............. " 

4.6 In view of the above the Joint-Committee mad a 
certain proposals which were incorporated as sections · 
130 and 131 of the Government of India Act which run 
as ~ollows :- . _ . i.; , : >I ,. L: 
~ . 

'' INTERFERENCE WITH WATER SUPPLIES 

" 130. Complaints as to interference with wq..ter sup­
plies :-If it appears to the Government of any Gover­
nor's Province or to the Ruler of any .Federated State 
that thP. interests of that Province or State, or of any 
of the inhabitants thereof, in the water from any natu­
ral source of supply in any Governor's or Chlef Com­
missioner's Province or Federated State, have been 
or are likely to be affected prejudicially by- . 

(a) any executive action or legislation taken or 
passed, or proposed· to be taken or passed; 
dr 

(b) the failure o:( any authority to exercise any Of 
their powers. 

with respect to the use, distribution or control of 
water from that source the Government or Ruler 
may complain to the Governor General 



12 

f' 13L Decislo~ of complaints :-0( lf the Governor 
General receives such a complaint as aforesaid, he shall, 
m:!less he is of opinion that the issues involved are not 
of sufficient importance to warrant such action, appoint 
a Commission consisting of such persons having t;pecial 
1-nowleJge and experience in irrigation, engineering, 
admiui.:;tration, :finance or law; as he thinks fit, and l'e­
quest that Commission to investigate in accordance 
Y.ith such instructions as he may give to them, and to 
report to him on, the matters to which the complaint 
relates or, such of those matters as he may refer to 
them. 

" (2) A Commission so appointed shall investigate 
the matters referred to them and present to the Gover­
nor General a report setting out the f,acts as found bt 
them an~ making such recommendations as they think 
propel:". 

" (3) If it appears to the Governor General upon con­
sideration of the Commissi(;m's report that anything 
therein contained requires explanation, or that he needs 
guidance upon. any point not originally referred by him 
to the Commission he may again refer the matter to the 
Commission for further investigation and a further re­
port. 

" (4) For the purpose of assisting a Commission ap­
pointed under this section in investigating any matter 
referr{;d to them, the Federal Court, if requested by the 
Commission so to do, shall make such orders and issue 
such letters of request for the purpose o~ the proc~ed­
ings of the Commission as they may make or issue in 
the exercis~ of tlie jurisdiction of the court. 

" ( 5) After considering any report made to him by the 
Commission, the Governor-General shall give such deci­
sion and make such order, if any, in the matter of the 
complaint as he may deem proper: 

" Provided that if, before the Governor-General has 
given any decision, the Government of any Province or 
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Huler. of any State affected request him to do so, he 
r,hall ref.er the matter to His Majesty in Council and 
His Majesty in Council may give Sl;lch decision a~d 
make l'nch order, if any, in the matter as he deems pro-
pr~r. 

" (6) Effect shall be given in any ProVince or State 
vffectcd to any order made under this section · bY His 
.Majrsty in Council or the Governor General, and any 
Act of a Provincial Legislature or of State· which is 
repugnant to the order shall, to the extent of the repug­
nf~ncy. be void. · -. 

" (7) Subject as hereinafter provided the Governor· 
General on application made to him_ by the Government 
of a:!.ly Province, or the Ruler of any State affected, may 
at any time, if after a reference to, and re'port from, a: 
Commission, appointed as aforesaid he considers it· 
proper so to do, vary any decision or order given or 
made under this section. . 

"Provided that, where the application relates to a ae­
eieion or order o~ His Majesty in Council and jf any 
d.her ('ase if the GoverllJilent of any Province or the 
Ruler of any State affected request him so to do, the 
Governor General shall refer the matter to His Majesty' 
in Council, and His Majesty in Council may, if h~ con­
siders proper so to do, vary the decision or order. 

" (8) An order made by His Majesty in Council or the 
Gov~rnor General under this section may contain direc­
tions as to the Government or perso;n.s by whom tp.e ex­
penses of the Commission and any costs incurred by . 
any province, state or persons in appearing before the 
Commission are to be 'paid, and may fix the amount of . 
aiJ.y expenses or costs to be so paid, and so far as it re­
lates to expenses or costs, may.be enforced as if it were 
an order made by the Federal Court. 

" (9) The functions of the Governor General u~der 
this section shall be exercised by him iii his discretion." 

BJ~ sedion 133, the jurisdiction nf the -Federal Court 
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is excluded from all matters in respect of water rightr~ 
and by section 134, Rulers of Indian States can exclude 
the provision of these rules from operation within their 
states. It may be added, however, that the Government 
of India Act, 1935 does not apply to Indian States so 
long_ as there is no Federation. _ 

J7 The experience since gained of the working of the. 
provisions contained in the above Sections of the 
Government of India Act only confirms the fears express­
ed by the Central Board of Irrigation in 1933 when it 
arlvised that irrigation and the control of water supply 
should not be treated as a purely provincial subject 
and should be subject to concurrent legislation. The 
J Gint Committee on the Indian Constitutional Re~orms 
hhd also come to the same conclusion, "it seems to us 
that complete provincialisation might on occasions in­
volve most unfortunate consequences", but the remedy 
suggested by this body on which the procedure outlin­
ed in s<>ctions 130 and 131 ot the Government of India 
Act was based, without reference to any body of en~i­
neers, has proved to be involved, dilatory and practi­
cally ill.e:ffective. In fact it would not be wrong to state 
that tba changes introduced with the reforms of 1!)19 
and more so with the introduction of Government of 
India Act, 1935 in. decentralising the control of policy 
with r~spect to waterways has been responsible in a 
large measure for comparatively £ewer projects hav­
ing. been initiated after their introduction. It is not a 
me:re coincidence that during the ten years 1937--47 11ot 
a singk dispute was resolved in accordance with tho 
provisions made in the 1935 Act. 

\ ' 

- FOREIGN EXPERIENCE IN \VATERWAY 
ADMINISTRATION 

5.1 Uniterl States of...A.merica.-It would not be out of 
place to examine .here the experience gained in other 
countries regarding the enactment of laws and the crea­
tion of su~ta.bl~ ml:lch4terr for the adro.iuistration of their 
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'\\;aterways ... In this respect it·would perhaps be .best tv, 
illustrate first the experience gained in the u.s.A.~a· 
federation of a large number of autonomous states. 'ri1e._ 
climatic conditions in the U.S.A.,. the nature of rainfalf 
and water problems are similar to those in Inc1ia. ·.Aldo,~ 
of all countries of the world, she has taken .the biggest.: 
strides in the multipurpose development of her water-: 
ways. 

5.2 From the very beginning on account of its inter,.; 
relation with Commerce, ·Federal responsibility for the 
maintenance of navigatiOJi was recognized, and though 
Congress was reluctant to commit itself to works other 
than navigation, certain flood controlmeasures were also 
tund~rtaken by the Federal Government as inciJ.ental b. 
the control of the stream in the interest of navigation. 
By force of circumstances, however, the Congress was 
led to larger and larger commitments and the cuhninat­
ing step in the development of Federal Flood Policy 
was taken in 1936 when the Congress adopted an Act in 
wLich it declared a National Flood Control policy, in-' 
pursnan<'e of which, construction of flood works on all' 
!la dgable streams or their tributaries might theteaftct·J 
be authorised. The Congress has recognized : u that< 
destructin llootls upon the riYers.of tlte United States~:: 
upsetting orderly processes and causing loss of life and ; 
property, incluuing the erosion of lands, and impairing' 
and obstructing navigation, highways, railroads, and : 
other channels of commerce between the States, consti- ~: 
tute a menace to national welfare ; that it io:~ the senso 
of Congress that flood control on navigable. waterl:4 or 
their tributaries is a proper activity of the Federat 
Government in cooperation with States,· their· political·· 
sub-divisions, and localities thereof ; that inve.Ftigations 
and improvements of rivers and oiher waterways, in- . 
eluding watersheds thereof, for flood-control purposes , 
are in the interest of the general welfare ; that tho· 
Federal Government should improve or participate· i~ '! 
the improvement of navigable waters or their tnbutaries, r 
'including watedshcd;:; thereof, for flood-cont:rol Rll;tp~ses 
if the benefits to' whomsoever they may accrue are b. 
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excess ol the estimated cost~, and if the lives aud soebl 
security of people arc otherwise a<lversely 'affected." 

In authorizing the investigation of proposetl projects 
these were described as " Inn~stigations and improve­
ments of rivers and other waterways for floo<l eontrol 
and allied purpose"· Thus itwill be seen that control 
for purposes of navigation lc<l to authority for t1ood con­
trol and .later a recognjtion was made of the funda­
mental unity· of various coordinate objectives of stream 
control. · 

· 'Wit11 regard to Irrigation, activities were originally 
confined to private or co-opcmth·e undcrtakiugs. At 
the c)ose of the last century, however, the demand fur 
federal activity in irrigation joined wi.th the rising 
movement for public conservation of tlu: country's n~tu­
ral resources aud it was urged that multipurpose use 
of resen·oirs, serving irrigation amung other purposes, 
5~10uld be constructed by' the Federal Qovernment in the 
'Ve5tern States. Originally Congress resisted this prcs­
·.sure but grauually just as tlood contro1 at an earlier 
date proYed itself a natural incident to the construction 

· of navigational levees so the gcuera~ion of electri.o 
pow<.-r soon proved an economical incident to the stor-

, age of water for irrigation. It also appeared soon after 
that the disposition of surplus water supplies to nE:igh­
bouring communities sufi'ering acute water udiciencics 
was also an appropriate function of a public irrigation 
improvement. 'Thus it was that in the U.S.A. the 
Pederal Government had by force of circumstances to 

. nss'Ime responsibility fer. the construction of multi­
. purpose projects for .the optimum dcvelop!I!ent of the 
c.ountry's .water resources. 

· 5.3 .A:u:stralia.-It would be useful, also, to refer hc~o 
to the difficulties experienced in Australia where it is 
1mderstood that tLe different states comprh;ing the 
Commonwealth arc autonomous in this respect. In a 
1·ecent address Mr. Lewis R. East, Chairmari, Slate 
!livers and Water Supply Commission, Victoria says: 

" Our own history ha~ shown how. very difficult it 
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is. to obtain agreement and ratify legielation 
between several States-a recent example being 
tbe protracted delays in obtalliing ngreement 
amonO' all parties on the question of the com:­
pletio~ of the Humc Reservo~r to store 2 million 

. acre feet. Thi3 essential project cmmot be re­
garded as approved until the River Muuay 
Agreement has been amendeJ by identical 
legislation in the Pal"liamcnts of the Common­
wealth and the tltree States of New South 
Wales, Yictoria and South AusraJia. 

" Agreement between all the parties has not yet 
been rcaclwd and tlte legislation has not yet 
been drafted although Victoria has, right from 
the start, ginn it3 strongest support to the 
project which is vital to the safeguarding of 
the irrigation settlements along the :.llurray in 
the three States." 

5.4 It is not proposed to.dcscribe the practice ado:l\t­
cd in other countries of the ·world. N~turally conc.li­
tions and practices differ 'but. one principle is clearly 
deducible from Internaiional practice. Every river 
~yftem is naturally " an indivisible physical unit, anti 
that as such ii should be so developed as to render the 
sreatest possible service to the whole human community, 
which it sern's, whether or not that community is dil"id­
cd into two or more political jurisdictions• .". This 
principle, as already stated has been recc.gnized in India 
!rom 1867 onwards and in the design of practiciny all­
the major irrigation projects in the country it was kept 
in ·dew. "Judicial• decisions and treaty_ provisions 
nmong various nations are nniformally inconsistent with 
the theory that the territorial sovereign cata do as ht: 
pleases u:ith the water up011 l•is owta territory ". 

5.5 According to the Barcelona convention (1921) of 
tllo League of Nations ,. a convention and statute on the 

•K. R.. R. Sa.stry-International Law. 
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Regime of Navigable Waterways of J~ternatibnal Con­
cern aild Additional Protocol " which India· ratified 
prior to 1930, all 'nations are to have equal ·rights in 
international waterways. These waterway~ are tu be 
administered by riparian states in their jurisdiction 
but no dues, except for services rendered in maintain­
ing the navigability of water, can be charg-ed. Also 
flnrh.charges are to be uniform amon.~ all nations t11at 
may use a particular waterway. 

THE LAW OF WATER RIGHTS 

_)6.1 As already stated, there has been no legislation 
in India on this subject except what is contained in the 
preamble to the Northern India Canal and Drainage-Act 
VIII of 1873 which runs : 

"Whereas, throughout the territories to which this 
Act extends, the Government is entitled to use 
and control for public purposes the water of all 
rivers and streams flowing in natural channels, 
nnd of all lakes and other natnral collections 
of still water ; and whereas it is expedient to· 

. amend the law· relating to irrigation, navigation 
und drainage in the said territories." . 

_.(2 The Jaw of water rights as .practiced abroad em-_: 
braces two diametrically opposite principles,, the 

. c.oi!l1D.on-law doctrine of riparian rights and the statutory 
doctrine of prior appropriation. Under the riparian · 
doctrine, the ow·ner of land· contiguous to a stream, by · 
virtue of such land ownership," has a proprietary right· 
to bave the water flow to bim in its natural state, of 
flow, quantity and quality,· neither increased nor dimi- · 
nishcd, whether he has yet made use of it or not ". On 
the- other hand. under the appropriation doctrine, t~e fu.st 

. user of the water acquires the priority right to continue 
to use, and contiguity of land to a stream is not a factor. 

The riparian doctrine_ is recognized in England, and·. 
in some of the Western States of U.S.A.; it has been 
abrogated in whole or in part in others. The appropria­
tion doctrine is in effect concurrently with the riparian 
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doctrine, in .some Western States, and to the exclusion 
of the riparian doctrine in others. 

I 
I 

In addition to these two doctrines, there is another 
which largely influences decisions in interstate and 
international disputes· and that is the principle of equit­

-;....Afble distribution of benefits. 

6.3 In India the l~w -of riparian rights has seldom 
}Jeen upheld in practice, for if it were so, no water could 
be diverted from rivers for purposes of irrigation as is 
the established practice in the country.. The appro­
priation doctrine and the equitable distribution of bene­
fits are the two principles on which existing practice 
stands./ An . appropriate example is the allotment of 
waters of the Sutlej in the Punjab to Bikaner, a non­
riparian state. /Prior to the preparation of the Sutlej · 
Valley Project, there was a lengthy dispute with the 
Bahawalpur Durbar in regard to the utilization o·f the 
waters of the Sutlej ; the main bone of ·contention was 
the inclusion iri the Project of certin areas in Bikanerl 
a non-riparian state. The principle t9 be adopted was 
eventually settled at a conference of representatives of 
the Government of India, the Government of the Punjab, 
and the Bahawalpur and Bikaner Durbars, at which it 

, was emphasised that the paramount power was the sole 
judge. This decision...__ was-· e\.·entuallf accepted oy 
B"ahawalpur, and the following formula was agreed to: 

'' That in considering the method of disposing 0f 
the waters made available for irrigation by the 
Sutlej Yalley Project, the general principle is. 
recognized that those waters should be distri­
buted in the best interests of the public at large, 
irrespective of provincial or state boundaries, 
subject always to the proviso that established 
rights are fully· safeguarded or compensated 
fur and that full and prior recognition is given . 
to ihe claim of riparian owners, and that their 
1-ights in existing supplies or in any supplies 
which may hereafter be made available in the 
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Sutlej River below the junction of the Beas and 
Upper Sutlej are fully investigated and are 
limited only by the economic factor"· 

6.4 With regard to priority of different aspects of 
water development, in the Boundary Waters Treaty• 
of 1909 between Great Britain and U.S.A., the various 
nses of water rank as hereunder : ...... ·- ... . - - . 

• .. (a) Use for domestic and sanitary purposes. 

:: (b) Use for navigation, including the service ot 
·· ·:: ·. ·canals for the purposes of navigation. 

; :(c) Uses forpower and for irrigation purposes. 
·O'n.the other hand, in the. d.evelopment of the Murray 

~xer ,fu, Australia, the interests of irrigation are regard­
ed as more important than those . of navigation. 

6.5 Here in India, the use of water for irrigation has 
been regarded as of the highest priority and navigation 
has··eith~r bee~ ignored in the past or given a very 
secondary importance. It is, however, hoped that in 
the multi-purpose projects of tomorrow, due regard will 
be paid to the benefits that accrue from this cheap mode 
of transport and its potentialities both in peace and · 
war. Naturally, the various aspects of waterway 
development will have different priorities in different 
coUil.tries in accordance with their special needs. For 
arid· lands, particularly in the tropics, irrigation is a 
far greater necessity than the other uses of water. 

6.6 ·" In general, t the court decisions as well as legis­
lation seek to deal with this involved problem of ripar 
rian rights'', and priority of use, " upon the basis of 
equitable. distribution of benefits and with a view to 
lthe principle of maximum utilization of stream re­
sources. Public l>enefits are superior to private use, 
established. uses have precedence over novel uses, and 
private use may not curtail similar use by ~thers ". 

•K. R. R. Sastry-International Law. 
tE .. B. Phelps-Stream. Sanitation. 
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THE FRQBL~M JN P~TAIL 
'/.1 Bef<-re formulating prgposalE:I, it appears uesh·~ble 

to consider in some detail the nature of the problems, 
that arise from time to tim~ with respect to the utiliza­
tion of w11.ter resOUfCE:lS and for the solution of which 
it is neces~ary to devise suitable legislative or adminis­
trative machinery such that amicable and equitable 
distribution of availabie benefits can be obtained with­
out dei.ay and in the most economical manner. 

7.2 In preparing the following list, note has. been 
taken of the experience of past problem& in India, of the 
knowledge of the situation in other countries and the 
poss~ble aHd probable future problems have been anti­
cipated as best as can be foreseen: 

(1) A Htream passes through the territory of more· 
than one administrative unit and two or more · 
units on it desire to utilize the water of the 
n~gional ~aterway for irrigation or power 
development. The water ·available is often 
not sufficient to meet the claims put forward 
lJy all the parties. 

(2) A unit on such a regional water-Way desires to 
impound flood water for one or ·more pur-

. poses. Another unit lower down on the 
stream may thus be deprived- of tlre benefits 
c·f existing inundation irrigation because of 
the consequent lowering of flood levels. 

(3) A non-riparian state may desire to utilise the 
water surplus to the requirement of riparian 
e.tates on a distant stream.~ .. :.. , 

(4) A growing city may desire to secure an ade­
quate water supply and the only possible site· 
for storage or diversion of flow lies in the 
territory of a second unit. -

(5) A unit may construct a dam for storage, another 
unit lower down through whose territory the 
natural stream passes will have to be satis­
fied that the structure being built is safe or 



at least all possible measure& for safety have 
been incorporated f.n its design. The burf:lt­
ing of a large dam can be disastrous not oniy 
to the area in which it is constructed but to 
all areas on both sides of the whole length 
of the stream below it. 

(6) The development of irrigation in one unit may 
cause water-logging in another. 

(7) Conversely extensive pumping of subsoil wat<>r 
in one unit may lower the subsoil water table 
in another unit and throw out of use the wells 
in that territory. 

(8) Yvorks, for the utilization of and the diversion 
of water from a stream, in one unit may 
interfere with the navigational facilities of 
the stream in which another unit or the Union 
is interested. · 

(9) The discharge of sewage, or industrial waste 
water into a river, in an upper unit may 
render the water in the stream less useful for 
a lower unit and may interfere with its 
development. 

(10) A unit whose territory is subject to devasta-. 
tion by floods from a regional waterway de­
sires to undertake works to control or limit 
the flood. The necessary works can only be 
constructed in the territory of another unit; 
who may, or may not, be able to benefit from 
the project. 

(11) 

(12) 

Land treatment in one unit may cause increase 
of floods or decrease of flow in another unit. 
Also un-controlled erosion in the upper part 
of a catchment may cau,se silting in the river 
lower down, causing increased floods, reduc­
tion in navigational facilities or even change 
of river course .. 

Land treatment (deforestation and indiscrimi­
nate grazing) in an upper unit may cause 



reduction in -the quantity of water that soalcs 
:into the ground and this may deetease t!he· 
yieid from wells or the regeneration in a riV:er 
in another unit lower down. 

(13) Developments undertaken by ·one or me:re 
units on a regional waterway may jeopardize 
the interests of .another unit on that water­

. way who at tl~e time does not possess suitable 
machinery to watch its interests effectively. 

~14) A 1mit desires to ·develop its '\Vater'Ways for 
any particular pm-pose and it :fi.I.Ids that the 

- work is ~yond its capacity but if other units 
could .joil). in' a eompr~hel).sj.ve :proj~ct, regi~n­
al in nature, and~ or niultip:ur~ l11 ;S..~GPP, 
it would be to the · be;nefit .. of ·aU. Thi.s 
problem can be very ·d'iffi.eult when the number I 

· of units 6Jl a pa.rticula.r sb.-~am is lar;g~. · U. 
"Some of the units · are not interested at th~ 
time, some means must be fou~d for .those 
who want to proceed with their dew(iopm.enti 

. ' . ' 
to do so. . . , -· .... 

1.3 The above list though· long ;caniJ.ot !be· ·e~haustive·; 
.Attention is now invited to the two maps ~lf the inside 
of the front cover showing the waterways 'of ihe. co:aritry 
and the rainfall. It will be seen that all impbrtan.t 
rh·ers of the country pass through more than one; ld 
fact, many .administrative units. · . .' .. · 

·, The distribution of rainfall in India .is very unev~·ri 
and it is essential for the sake of life in arid areas· to 
<'OI_lvey water to them from the areas of heavy rainfall 
wLere this is not done by Nature herself via the rivers •. 
A perusal of the map of the Sources of Power will .also 
sLow that in the interest of proper economy, man inust 
assist in distributing the gifts of nature and artificial 
political boundaries should not be obstacles in ·this 
eudetiVOUF. . . 

7.~ It i~ ne~ssa:ry at this stage to point o'ilt· that .. tho 
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~Ji" be many ti~es more than those wh.ich. 'had to be 
tackled in the past. One of the reasons for • .this is the 
decentralization of control. Also as development pro­
ceeds, there is more and more likelihood of clash of 
different interests. In the early stages of development 
when most of the resources are ·unused and undeveloped 

. su~h disputes- must naturally be fewer. The develop­
m~Jlts of the future-will be many times that of the past, 
and the multiplicity of multipurpose projects will grow 
with growing developments. 

. ·. - _ . SOME ESSENTIAL FACTORS . 

Js.1 ·rhc deVelopment of irrigati~n and hydro-electric 
(;lrojeets. though ~uoject to varying control by the Gov­
ernjnent of India and the Secretary of State upto 19:~7 

.' a:Qd-after _that date, for all practical purposes, subject to 
the order~ of- the Governor (j-eneral (or liis Majesty's 

·Government) has been ·under'the administrative control 
-_ot the 'provincial· gove-rnments, since tlie introduction 
-of th~ Montagu-Chemsford Reforms in 1921. This 
authority_ is . so intimately connected with provincial 
revenues~ the day:to~~day administration,:an.d.the.general 
welfare of the people that to transfer. it entirely 

0 

to th& 
-Union or Central Goverm;nent would not be in harmony 
with the spirit of provincial autonomy. On the other 
band the control of navigation in rivers on account of 

.-its importance is Defence and Communications, must be 
. wholly a Centr~ or Union concern though the Union 
may entrust some works in this connection to a local 
unit. It will be conceded, however, and this is a very 
important phase of the problem, that waterways cannct 
·any longer be treated differently for different aspects 
of water development. There has to be a co-ordination, 
and an essential unitv in all projects of .water develop-
ment.- · ~ · 

8.2 From what has been said so far, it will be notieed 
that the problem of the control :of waterways. is not very 
~impl~ and mu$t be-considered. Ca.refully in all its. imp li-. - -. . - . - - . . - - . . . . . ... .. . · .. 
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made here of the . manner i; which, in the over-all inte­
rests of tl1e country, responsibility with respect .t~ 
various aspect& of water utilization should be e:xerci~Jed. 
by the governments of the Units and the Union. 

(a) Irrigation . 
(i) administrati<!n must be local and legislation 

required for this purpose· should also be 
local. 

For Regional waterways 
(ii) tJ,ere should be an effective agency. for co,. 

ordination of activities of different n~ts­
with respect to planning on and distri­
bution of the supplies of such waterway~ 

(iii) there should be an agency for settling inter­
provincial and inter-state disputes and. for 
this purpose federal legiElation is needed. 

(iv) there should be an agency for co-ordinati.on. 
of activities regarding research and im-
provements in technique. ~'. :;· · ' 

(b) Hydro-electric development· 

(i) administration must be local and ·legislation 
required for this purpose should also bo-· 
local. · 

(ii) for developments of hydro-electric power. eu 
regional waterways, the agencies referred 
to in (ii) and (iii) of (a) above will 
operate. ·· · 

(iii) Hydro-electric developments in any region 
will have to be co-ordinated with the deve~ 
lopment of thermal power in that area~· 
For this purpose federal legislation may 
be of assistance. . · · ·' 

(c) Flood Control 

· · (i) administration and .legislation local, but. Jor 
regional waterways inter-urut co-ord~tjQJ11 
of a very high order is required. ·The 



_agencies Te.fe~red to in (ii) and (iii) of (a) 
above· 'will· ope tat~ ahd tederal· ~egislatiol\ 
'Will be needed. · 

.(d) Navigation 

(i) to be admiuistered by the Unioll with tae -co­
operation of units. 

(ii~ Legislation federal. 

{iii) for lbcal navigation, admiD.istration will be 
local but it will have to -be adapted: to 
federal laws. 

<e) River Pollution 
.·· Ad:inini8trati'on local.· but legislation may· be both 

looal and federal; the lattet With regard to 
· intet-state J"ivers. 

~t) FiSheries 
. · Ailin!¢straHon _local but legiSlation may . be' both 

loc'al aftd tedera1. 
,(g) Recreation 

-Local. 

·.(ll) Soil erosion a.nd la.Iid treatment 
r ~ . Lobal administration but there. may be necessity 

of federal legislation for inter-state rivers. 

i(l) . Subsoil waters 
.. · tocaJ. · 
The agency referred to in (a) (iii) above for settle­

--ment of inter-provincial and inter-state disputes relating 
to. irrigation, hydro-electric development, and. flood 

·()Ontrol will also have to deal with disputes regarding 
(d):navigation, (e) river pollution, (h) soil erosion and 

1and treatment. and infrequently with those relating to 
·(£) fisheries and (i) subsoil waters . 

...._i.3 From the above analysis it will 'be cleat'that tho 
·provisions in respect to waterw·ays made in the Govern­
.-meP,t- of In-dia A:ct, i935 ·and detailed in pnmgraph 4.6 

~ .'· :·.. I·: : ' I 



above were not conduci\e·to the_ integrated devclopmen.t. 
o.f the \Vater resources of the country. 'fheir working( 
lHtS proved that the arrangement created chaos and th~~ 
orderly progress obtained before 1937 was not possible: 
after that date. The mistakes of the Government. of 
India Aet, 1935 must not be repeated and have to bQ 
rectified. 
~ The shnplest solutioi1 may ~ppear t.o· be to revert:. 

to {he arrange~1ent that existe_d prior to 1937 ae~rdln!f 
to which all large irriga~ion proje_cts (as well as thot~S' 
dealing with other aRpects of" waterways development.). 
required the sanction of the Secret'ary of State--:-the only 
difference will-be that insteaq ·of referring· them- to\ thlf 
Secretary of State, the Union Government will be M~~ 
p~tent to .accord the necessary sanction. ...:\.11 question~. 
of: water. rights in their variou~ aspects-in-igati:on~ 
flood control, navigation, hydro-electric -dcvdopill~nt 
anu fish culture, etc., would be examined automaticall~ 
through an appropriate agency, before such sanctio1i' is­
accorded.· In fact some members of the Central Boa·1:it 
of Irrigation are of. the definite opinion that this arrangE>< 
ment would be Jl1Uch better than the existing stat'e. of­
affairs. /Although local a.Jministrations are now eompe .. 
tent to legislate for cr ad:ninister the waterways·' in 
t]Jeir territory, immediately an objection is raisej by m~ 
adjoining unit (a1~d such objections are ·raiseJ· for· aU 
conceivable and inco1,1ceivable reasons) the local govern .. 
ment'~:~ actions and· schemes. are subject. to the dec~sio1• 
t{) be given in the matter by the Govel.Jlpr General' i;'n h1& 
discretion or by His :Majesty's Government. As· alr.ead1 
stated the procedure· is so involved· that for'many; yean 
s.::hemes of development are held in a.beyance t() 'the 
detriment of the best interests of the people: 

8.5 It may be asked why the Federal Court 'vhicb 
would otherwise deal with all inter-provincial or inter­
state disputes, etc., should not also deal with disputes 
t3.bout water. It has already been stated and has abo 
b'een pointed out in the extract in paragraph- 4.5 above 
from.- the report. of the · Selec~-Committe~ on .. j)lqiW;J.. 
<?.onsti tutional.Rj!foxms, th.~t. ·.di~put.e~: reg;1~qit).g (l!.e_·J.l~~ 
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of water cannot be decided by civil courts. This view 
is based on the experience· in many countries ::md is 
fully borne out by the manner in which water Jisputes 
that arose· in our country had to be tackled and the 
course they took. ( There are a nmnber of reasons for 
this, one of which is the absence of any comprehensive 

.legislation applicable to aU the units of the disputes. I 
F.rom .th~ list _of PI'Obfems given in paragraph 7.2 and 
th~ discussion on the. law of water rights in paragraph 
6/it will be recognized that the relevant legislation is 
not a simple affair/ In fact, it is understood that at one 
time the position was examined in detail by the Govern­
ment of India, but it was found that it was very difficult, . 
almost impossible, to legislate for all the varying condi­
tions that arise from time to time with regard to the 
distribution of natural wate]:s. In the absence of such 
legislation there have come into existence a large number 
of agreements 'bet ween provinces and between provinces 
and states. re~uhiting joint use of the naJ;ural waters to 
which the parties have common claim./ The powers of 
a court are necessarily confined to the interpretation of 
the law, agreements, etc. 1;n case ·of disputes between 
two or more units, ~t is usual that the technical evidence 
put forward by the advisers of contending governments 
is also in d.lsagreemcnt. Faced with such disag:reementfl 
.any .civil. court will find its task very difficult indeecy, and 
it is for these reasons that in the 1935 Act the jurisdiction 
-of the Federal Court· was excluded for these matters and 
Sections 130 and 131 were introduced, though, as already 
stated, the provisions ~ade. ·therein have not proved 
BatisfactOl'J. . . . . 

NEED OF AN ALL INDIA TECHNICAL ORGANIZA-
j ... , TION 

9.tlFrom what has been stated above it will have been 
noticed that it is very important to have accurate in­
formation regarding the quantitY. of waters available in 
rivers, how they are being utilized, in accordance with 
agreement ·or otherwise, what is available for further 
utilization, and other information of a similar natu.r~ 



The Central Board of Irrigation recognized the necs­
sity of an organization for co]Jecting and recording such 
information, as soon as it was proposed that the con­
trol of the Government of India over. the activities' of 

. local administrations with respect to the administra­
tion of waterways was to be remov~d.. In the letter 
addressed to the G_overnme_nt of India in July, 193¥t al­
ready referred to m paragraph 4.4, the Board pomted 
<>ut the necessity of cr~ating a central institution which 
·could provide impartial' and expert tec~ical opfuiori, 
'which should be · capable of advising the central ·and 
local administrations with respect to technical matters, 
and which should have at its disposal all information re­
ga-rding the possibilities of development, the beha:Viour 
of rivers, etc. · -. · 

/s.2lfn ys Rep~!'t,_!he~Indus _,Water __ <)o!_Illnitte~:_a ~~b­
committee orthe Central Board of Irrigati<>:n appoint-
Jl_q_l>y__!_]l~_ Government _of_ Indi~---to= advise ~n. _the _-_cii&­
tribution of the waters of the Indus and its tributaries 
-:recommended in 1935 .. I" that it was highly desirable 
that there should be some central coordination _of both 
provincial and Indian state activitie~ in connection 
with the gauging and recording ,of water flow in rivers 
:affecting sev~ral .units, and that the compilation and· 
study of voluminous records involved should general­
ly be the duty of a special officer and_ staff in each pro­
vince concerned aiid all the work should be supervised 
and- controlled by some central authority."· 

' 9.3 In a resoluti.Ql:Lpassed __ l:>y the Central Board of 
Irrigati<m -----ulDecember, 1940, jit wiiSfate<rinter,-alia 
"TheBoard considers that the sources of nat~ral sup­
plies of water in the river affecting more than one pro­
vince should be under the control of a Central Autho­
rity in the Government of India and this alone M.ll 
facilitate the settlement of most of the disputes over 
water rights which are likely to arise between provin­
ces and states in the future. The Board considers that 
the Governor-General can only decide bow to deal w.ith 



such disputes if he has at hand a technical adviser who 
can give him the best advice "· 

. In another resolution passed at the J-.943 __ meeting of 
he Board, it was stat~d inter alia " the su.b}ectof 

wa erwayscompnses irrigation, river control, conserv­
ation and control of flood water, hydro-electric deve­
lopme:nt, soil _conservation, tidal problems, and navig­
ation. In many cases these subjects, in reference to 
any particular waterway concern n.ore than one pro­
, vince or state.. Unilateral action by a province or state 
concerning its portion of waterway- may have an adverse 
. effect. on neighbouring: provinces or states. To make· 
the fullest and most economical use of waterways,. the 
Board considers that one central technical authority 
should exist who would assemble and collate the neces­
E:ai-y data 'for the information and use of the Govern­
ment of India and of the several provinces and states 
concerned". 

~.4 As a result of ·repeated recommendations, the 
p<>$t ·of the Consulting Engineer to the Government of 
In.dia which was abolished in 1932. was revived early 
in; ,1945;. and the- Government of India also set. up a 
body . called the Central Waterways, Irrigation and 
Na:v.igation Commission. Its main functions ·were: . 

".(a); to ad:v.i~ the Central, Provincial,. and Stat.e 
· Govern.ttlent.s .in -rega:td: to water, waterways, 

irrigati~n and navigation problems through­
out the ~Quntry ; 

(b). to carry out the necessary surveys: and investi­
gations with a view to securing planned uti­

.lisation of the water resources of the country 

. as a :whole,. in consultation with- Provincial 
and State Gover~ents; . ·, 

(e) to prepare; co-ordinate, press- forward and exe­
··- . : cute if so required;· schemes for the control; 

con;ervat1on- and utilization of water and 
waterways ; and 
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(d) to initiate and carry out schemes for the train· 
ing .of Indian Engineers in speciap.Sed 
branches of engineering dealing with the cOn· 
trol, conservation·and utilization of water. 

The intention is not to encroach on· the -provincial 
field of activities nor to use the central agency to carry 
(IUt such i.'lvestigations_or other works as the provinces 
~lrJ- normally called upon and competent to do. ". 

J 9.5 This commission has now been functioning for 
the last two years, giving technical advice to the Cen­
tral Government and the Governments of various pro­
vinces and states. It has taken in hand the formula­
tion and preparation of a number of projects of re­
S~onal nature for which the individual units concerned 
did not possess suitable machinery for investigations 
de. or regarding which the investigations lay outside 
the territorial jurisdiction of the unit most interested in 
the project. Several important projects of .considerable 
value in the development of the country have thus emerg­
.ed. This commission has also taken in hand -the col­
lection of river data for all the rivers of the country. 
The extent to which it is able to carry out this task 
·will depend under present condition, largely on the co­
operation which various provinces and stf!_tes decide to 
afford to this commission, as no statutory right exists 
that information· required must be E!Upplie4 to it. 

V'1fs a part of the Commission mentioned above, but 
for the present under the Agriculture Department. of 
the Government of India, a Ground Water Section has 
been functioning for the last few years whieh has been 
assisting in schemes of tubewell development etc. as 
emergency minor irrigation works for growing more 
food. ··~; 

Along with the· Central Waterways, Irrigation and . 
Navigation Commission, the Government of India has 
also set up a Central Technical Power Baa.rd which m­
cludes among its functions invest:~~ations, etc. of a re­
gional and multipurpose nature with particular refer-

. :~Ilc~J(): hydro-electric <}evelopme1lL 
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PROPOSALS 

10.1 Political considerations apart, tho objective• 
summarised in paragraph. 8. 2 can be rccured in any 
one of the following three ways : 

A. 
B~giving the Central or Union Government powers 
V of control, direction, and superintendence 

over the working of the units in respect of 
irrigation and allied matters. (Prc-1921 
conditions) or, 

B 
(i) By providing in the new Constitution that no 

·unit will construct or modify any works on 
a natural stream without the prior concur­
rence of the Union Government, which be­
fore according its approval will satisfy it­
self that the work proposed will not inter· 
-fere with the rights of anyone else nor with 
navigation facilities nor any pther aspects 
of water utilisation and by giving the Union 
Government the powers to resolve or· decide 
finally and-enforce its decisions in all inter­
provincial or interstate water disputes ( tilfs 
would imply more or less the conditions pre­
vailing in the period 1920-37), and 

(ii) By making provisions in the new Constitution 
- whereby it would be possible for the Union 

Government to create for specified areas au-­
tonomous River Commissions or Corpor:v 
tiona charged with the development of re­
gional waterways in one or more aspects of 
water utilisation. These Corporations will 
exercise in any specified area the relevant 
powers of a local government. 

_(iii) By the creation of a Statutory body of the 
nature of the present Central Waterways, 
Irrigation and Navigation Commission with 
powers to call for and obtain informati:m 
relating to waterways and water utilisation 
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from all the units and, if necessary, to it­
self observe and collect information in that 
province or )tate which does not feel in­
terested. 

(iv) By the continuance of the Central Board .of 
Irrigation as an independent body, financed 
on a co-operative basis, for tl!e co-ordination 
of research and improvement in technique l"C• 

lating to waterway development. 
c 

If it· is desired not to entrust the Union Govern­
ment with powers referred to in .B (il and 
(ii), it will be necessary to create independ­
ent Statutory Organisations charged with tho 
duties outlined therein. Such organisations 
will be independent of party politics. Tho . 
organisation referred to in p (iii) and (iv) 
will be required in any case. · 

vl0.2 Tho Central Board of Irrigation has had this 
matter under its close examination at various tunes since 
1933 and at its last meeting came to certain conclusions. 
which were subsequently examined in detail by a sub­
committee of the Board. ·Based on the resolution p·ass­
ed by a large majority of the Board, the following sug­
gestions are put up for the consideration of the mem­
bers of the Constituent Assembly and aU those Jegis­
latorR, engineers and others who are interested in the 
problem. 

10.3 The new constitution should ensure that all pr<r 
vinces and states shall be free to develop, administer, 
and legislate in respect of the generation and distribu­
tion of hydro-electric power and the distribution of 
water from natural streams within their respectivo 
territorial jurisdictions and to develop freely the re­
sources of waterways which. are entirely within their 
territorial boundaries./ With respect to regionoJ water­
ways, i.e., those which pass through more than one unit, 
the provinces and states will exercise full powers with 
----~--.1. .... .. • •• -- -
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8uc.h purposes by mutual agreement between the parties 
. concerned or by the decision of the Statutory Arbitra­
tion Board referred to here-after. 

With respect to navigation, the authority to be exer­
-cised by the provincial governments, will be subject to 
such direction and control as the Union Government 
may like to exercise. The units will be free, in case of 
dispute to seek a decision by the Arbitration Board 
;referred to below. 

'Vith respect to flood control and subsoil waters the 
provincial and state governments will exercise full 
powers but if the action of one unit is likely to inter­
fere ·with another unit, the latter unit, in the absence of 
mutual agreement, will be at liberty to refer the matter 
to the Arbitration Board and the decision of that Board 
will )>e :final. 

;.6.32 A Statutory All India Water Arbitration Board 
)iliould be set up to decide all issues concerning water 
both surface and underground that are referred to it 
fo,: deci'sion. . . , . · 

.The Arbitration Board should be a permanent Sta­
tutory body and ·should comprise three membe:rs as 
follows: 

(1) A judge of the federal court-permanent nietn.~ 
ber and chaj.rman. 

. (2) Chairman of the Union Water and Power doni­
mission referred to hereafter (permanent 
member) . 

. (3) A third member to be selected for each indi­
vidual case from a panel of five to be elect­
ed annually by the Central Board of Irri­
gation from amongst its existing or ex­
members or from a panel of water and power 
engineers to be appointed by the Union 
Government. This member should be one 
from the panel who is acceptable to all the 
parties to the dispute. If the parties con­
cerned cannot come to an agreement regard-

., ing the selection of the third member from 
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the panel,: the Chief Justice of the Federal 
court will nominate one from the panel who­
has not b~e~- connected in the past with tJ!e 
matter of the dispute. 

This ..Arbitration Board should have a permanent sec­
retariat as a branch of the Union ·water and Power 
Commission and under the control of its chairman who 
will be a permanent member of the Arbitration Board. 

The Arbitration Board of 3 members to be constitut­
ed as described above shall have powers to co-opt such 
other members as it may consider necessary for any 
particular case or part of a case. 

\;!'he new Constitution should provide for the enforce­
ment effectively of the decisions of the Arbitration 
Board arrived after due consideration and examination 
of the claims of the parties concerned. · 

10.33 A Union Water and Power Commission· shall 
be constituted by ·statute. This Commission shall be 
a fact :finding and recording body, equipped to give ad­
rice to the Union "Government and provincial and state 
Governments who may ask for it and should maintain a­
pernlanent secretariat for the Arbitration Board -refe1;-: 
red to above, · -' 

This Commission will collect the records of all dis­
charge and gauge observation of rivers that are ·main­
tained by different administrations and shall ·co-ordi­
nate the!r work. If. necessary it shall be at liberty t(). 
establish its own observation stations where local units 
are not interested. All data collected by this body- will 
be studied by it and published periodically:) Similar 
information about subsoil water and possibihty of hy.: 
dro-electrio development will also be collected,. thus in­
cluding in its scope the relevant functions now entrust­
ed to the Central Technical Power Board and the Ground 
Water Section. referred to previously. 

This body will also maintain a record of the quanti­
ties of water utilized from different rivers to deter­
mine priorities and io ,,·atch the impleme:Jltat.ion · ~t, 
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various agreements and decisions of the Arbitration 
Board. 

1Tho Union Water and Power Commission will ad-­
vise the union- and unit governm.Bnts regarding the 
possibilities and scope of further development. It will 
undertake the preparation and)or the execution of pro­
jects if requested to do so./ It will also advise in the 
formation of catchment or sub-catchment boards refer­
red to below. In brief the functions of this organiza­
tion will be to sook the most economical and optimum 
'utilization of the water resources of the country in tho 
interest of and in co-operation with the various units. 

Punds for the maintenance of the two statutory bodies 
referred to above must be provided for by the Union 
government in such manner as will maintain their in­
dependent character. /The memb'ers of the FedQ-rul 
'Vater Power Colllii,!ission, who must all be engineers, 
_should also be recruited in such manner as will main­
tain the independent character of the Commission. 

10.34 The Cen.tral Board of Irrigation to continue to 
be maintained by unit and union contributions as a 
central technical body for the co-ordination of research 
and dissemination of knowledge on improved methods 
and technique relating to irrigation and hydro-electric 
development. 

10.35 The new Constitution should provide · for I the 
formation of Catchment or Sub-catchment BoardS in 
cases where J110re than one party is concerned in the 
development of a particular waterway and if the parties 
concerned do not agree to entrust the necessary works 
to one amongst them. ~Such Boards shall be autonom­
ous bodies, formed by mutual agreement between the 
parties concerncdj/or, otherwise in the manner outlin­
ed below. 

If the parties concerned in the development of a r-e­
gional waterway cannot come to mutual agreement for 
the formation of Catchment or Sub-catchment Boards, 
any party mterested can make reference to the Federal 
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"'f- 10.4 It will have been noticed that the scheme out­
lined in paras 10.31· to 10.35 is based on proposal C of 
para 10.1. The Board is definitely of the opinion that 
proposal A i$ not suitable at the stage of development 
which has been attained by now. Proposal B is work­
able but the Board feels that the various units may 
not like to cede the powers, referred to therein, to the' 
Union Government. Proposal C, therefore, as outlined: 
above in detail, appears to be the only workable solu­
tion of the problem such as will ensure steady and pro­
gressive development of the water resources of the 
country. It is hoped that in the scheme as proposed 
there is ample room for equitable distribution of bene­
fits and it will be possible to undertake comp1:ehensive, 
regional and multipurpose projects without undue de­
lay and frustration. 
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CONCLUSION 

11.1 The suggestions put forward in paragraphs 
10.31 to 10.35 may have to be modified in some respects 
when they are examined in the context of the future 
administrative plan of the Union and the units. It is, 
however, important to· emphasize that whatever be the­
future of thfugs, the provisions in the new Constitu-

• tion in respect of waterways, must keep in view the 
full implications of the~vadous problems that will have 
to be tackled and which ·have been outlined in para­
graph 7 .2. The essential ci'iteria outlined in paragraphs 
8.2 to 8.5 above are also important, In general, effi­
ciency can be secured best by centralizing policy nna 
decentralizing a·idlwritfj, 'but in this particular case, 
.this principle is all the more important. - .. - · , 

11.2 It is··perhaps necessary to state that the scheme 
outlined in paragraphs 10.31 to 10.35 is based on the 
Cabinet. Mission Plan fol' the future of Indil;l. If, how­
ever, India is to have more than one centre, it will be-: 
come necessary to introduce some new features, depend-_ 
ing on the political plan, but the basic structure of ad­
ministration that may then be devised must keep in view 

. the various problems detailed in paragraph 7.2 not only 
m- their relation between one centre and its units but 

· between more than one centre and the various units ; 
otherwise there will be frequent dead locks and frustr~ 
&~~ . 
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