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NOAKHALI. CHSE.

Mp.. Pennell’s Judgment.

In tbe Court of the Sessions Judge of
Noakha'.

Emptess ee. 1, Sadakail 3. Aslam

3. Anwarali 4. Y akubali.

Sessions Trial No. 1 of 1got.
JUDGMENT. .

The four accused have been comxmtfed
for trial on a charge of commit'ung
murder by causing the death ..of ‘one
Isriail Jagicdar,  The aseessors of whom
one is the Head Master of - Gove
crnment Zila School ,and the other 2
7 anirdar from the interior, are ¢f opi-
riontha Sadakali, Aslam and Anwar-
ali are guilty and that Yakubali shou!d be
yiven the benefiz -of the doutt. 1 may
state that after the arguments were over
Lae assessors asked leave to  retire and
corsult and on their return alter 3 few
minutes Babu Istan Chandea Sen (the
Headimaster) gave what he stated to be
their joint opinion. - Bahu. Chandra
Molen Roy when asked by me said
thot  Lis  opinion  was the same
but as the }leadmaster had spoken in
English and this latter assessor is unace
ouainted or Lut slightly acquaiited with
t‘hat langaage, 1 asked bim te statd Lis
opiniun 1o Bergali which be {Balu
Chandra Mchon Recy) accordingly ¢id.
The opuions of batb assessors were then
trasled into Derguli ard read ont
Ly the Court-lnterpreter. The case is
one ef unugual irrpartance. The actual
Learing Las occupied 86 working days

inadditionto a view of the place’ of
occurrence  which took four hours and
the writing of the judgment has taken
as much more. "The direct issue—the
conviction or acquittal of four r.en
on a capital charge is of itseli grave
enough but it mizht almost bs cailed
insignificant in comparison with certain
other issues indirectly involved wlich
concern the lives and : liberties of every
one of the inbabitantg of this "district,
perhaps of these provinces g_enerallry.

The deceased Ismail Jagirdar, a man of
6o years of age, wasa peonof tle
Bhulua Estate (a large “zemindary, in this
District now managed by the Administra-
tor-General) uader which he held a Japir
(whence no doubt his title of Jogirdar), -
He lived in a hamlet of 14 0r 15 houses -
included “in “the -villige.' (which in this
District* means'a collection of bamlets
scattered, ‘it may "be,' cver several
miles) GF Char Urit “some 3 of 3} milcs
from this town, * “The other houses inthis
hamiet - belonged “to him, but though
the cccupants were bis tenants, it, is in
“evidence that he was on bad terms, with
&ll of them, ahd that ‘with some at least
of them Le kad bad litigation of a pro=
uracted kind, It ‘is- possible that like
mary other small land-lords he was ot
grasoing dispesition it is at afl events
certain that he and his ryots were always
baving cases against each otber, and tha
the litigation was nct confined to tke Civj
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Courts, At 80 or g~o0 A.M., on the gth
Bhadra last corresponding to the 25th
August 1900,'Ismail Jagirdar started from
his house at Char Uria to attend Gourt
at Sudbaram (the Head-quarters of tbis
District) where he had ito give evidence
in a revival case which his wife bad

have seen the darajs of Asad Mollha's
dari—it is a  raised patheway leading
through paddy fields, The place- where
the witness met Ismail is the point where
this daraja-—joing the public road. At the
time it was r’aining ‘hard and Abdul Mie
who lives in the Jari to which the

brought against two of the ryots, Abdul{ daraja leads | asked the .three ways

Karim and Karimbox, and ,id .whick he
was a witness. Kali Kr. Das, the
pleader, whom Ismail employed to.
conduct his cases, deposes that Ismail
came to his lodging at 9-0 or 10-0 A«M
and that he gave his evidence the same
day in Court where his . deposition was

« finished at §-0 or §<30 P.M. just .after
sunset (which at that time of the year
would be about 6-30 P.M.) he was seen
by the witnesses Abdulmir - and
Ahamedullah. He was going towards
his home from the direction of the town,
Ahamedulla who was . accompanied - by
a constable named Abdul Aziz (who has

" not been examined) was also  returning
home from the town, The place where
they overtook or came across Ismail was
the Daraja’ of one Asad Mollah,

_ The word Darasa which corresponds to
the Hindustani Darwasa bas acquired in
this District a peculiar local meaning.
in the rains practically the whole of this
District, except such portions as have
been artificially raised, is under water. The
only dry land ig the Baris,» the ' Govern-
ment and the village roads and the caised
paths, often -of considerable length which
connect the bares with these latter. It is
these paths which are calledDaraja. The
word gighg perhaps be rendered * path.
way''—leading from the road to the cus-
cheryghar or offica-raom or in those barse
which have no outer apartments tothe en.
trance of the wthas or yard. These path.
ways, which each bari has one, are.as a
rule artificially raised, but this is not ne-
cessarily the case ; the Daraja of Jsmail
Jagirdar's bars, to give a concrete instance,
has for some distance been cut between
high banks 50 that it is actually below the
evel of the ground on each'side of it, I

farers. ta . come in" and _ stop - there.
They, however, declined lus offer and
proceeded on their way till they cameto
a large tank known as the Kala Bhanga
Dighi, distant a mile or a mile and-a-balf
from Ismail Jagirdar’s bouse. There
their roads parted. Ahamedulla and the
constable went along the N. bank of the
tank towards the west, while Ismail
Jagirdar took the road by the east bank
of the tank which leads southwards to-
wards his house. He was never after
seen alive by any of the witnesses for
prosecution.

Ismail Jagirdar had a wife and a son,
Idria Mir. The latter, a singularly in-
telligent lad of 17 or 18, is the first witness
for the prosecution.” This lad is the only
adult male relation the deceased had for
some miles round, and this fact may serve
to explain the conduct, hereafter to be
described, of the investigating police
officer and bis - supegiors. They could
bave foreseen that this boy would display
as he has displayed, an intelligence and
resourcefulness rare among those of much
maturer years and of far higher worldly
positions, .

. Kdris bas deposed that he made no
} search or enquiry for his father on the
latter's failing to return home, as he
supposed that- bis father had stayed the
night with some one. Early next morne
ing, however, on going to the large
tank in front of their house (which tank
belongs - to the deceased) to wash his
bands and face, he saw his father’s dead
body floating face downwards close to the
ghat. The boy burst into tears and
Naimaddin Mizi, Abdul Aziz, Islam and
many other neighbours came to the place,

shortly followed by Osmanali Chowkidar
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the village watchman. Of these maen Naie
maddin Mizi, who lives next~door tode-
ceased on the S.W, and Osmanali Chows
kidar are both accused in the case, but afe
not now tefore the Court. Idris wanted
to take his father's body out of the tank.
He says he was going down into the water
to look at it when Osmanali Chowkidar
told Lim not to take it up till the Daroga
came, but go to the thana and lodge in«
formation. . Taking into zccount the
youth of the lad, the official position of
his adviser and tha apparent good faith of
the advice—for although Idris says that
he suspected even then that his father
had been murdered, there was no reason
why he should suspect QOsmanali Chow-
kidar in particular and as no mark of
violence was found in the then position of
the body kis suspicion of foul play might
well seem even to himself unwarranted.
It is small wonder that he yielded to
the advice, Idris accordingly left. the
corpse as be has found it and started for
the Thana. Mainaddin Mizi, Emdadyllab,
Yakubali and Osmanali Chowkidar ac~
companied him. Of these men the first
three are accused in this case, although
only Yakubali is now before the Court,
Apart from the evidence directly incrie
minating them “which will be discussed
Lereafter, it is certainly somewbat sur.
prising that they should take such interest
informing the police of Ismail Jagirdar's
* death ; for they were each and all of them
on bad terms with the deceased and
sgainst Vakubali in special he had bad
much litigatjon both civil and criminal,
No explanation of this remarkable con~
duct of the deceased's enemies cone
sistent with their innocence has .been
attempted, and unexplained it is certainly
a very suspicious. circumstance except
perhaps so far as Osmanali Chowkidar is
congerned. On the way to the town, says
ldsris, three of these meaviz,, Osmanali
Chowkidar, Emdadullab and Yakubali
advised bim to say at the thana that bis
cld Luaber was dead, but that he made no
charge against any one. \When they got
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tothe town, they asked him if he weré
going to lodge informition as they sug+
gested and on his returning an ‘undecided
answer, Yakubali and Osmanali Chowkidar
advised+ him, if he bad any doubts,
to consult a Muktear, The lad's father
bad - a regular; Pleader, - the witness
Kalikumar Das; and the ,lad has deposed
in cross-examination that - the himself
was personally acquainted with Jasoda
Babu, one of the leading muktears here
(who subsequertly ' acted as his Muktear
in this case) with another muktear -
known . as Guhaji - and . possibly with.
others whom .he did not know *‘well’’
as he did these two. Instead of going to
any of these he went to the lodging of a
Muktear, named Asrafali; whom he had
never seen before. His explanation which,
under the circumstances | find no
difficulty in crediting, is that the four
men took bhim there, .

ldris and.. his * companions got the
Muktear at 7 or 8-0° &. M. On the way
to the .Muktear's lodging (whichis out
of the dire®t way to the thana) Idris
says, that they met the accused Sadak.
ali. ,No explanation has been offered
of what Sadakali (of whose move-
ments more hereafter) was doing in that
quarter . at the time.. I¢ isa plausible
bypothbesis—although only a bypothesis,
that be bad gone on ahead tg *. prepare a
Multear fot Idris's visit. .Ashrafali, says
Idris, advised him to lodge- information
“as he had seen,” XAl -Cy X¥W TfATE
cv% 7wy sf3e [ - The advice-is, onthe '
face of it-and' must bave appeared -
to ldris straightforward enough jenly,
as has been stated above, thé interference
of Osmanali Chowkidar had secured
that up to that time he Should not see
anything which might indicate the real
manner of his father’s death, From the
muktear Idris, still accompanied’ by the
four men, went tothe thana and lodged
the information (marked as Exbibit 1.,)
which was recorded by the officer in
charge of tho * Police Station,a  Sub.
Inspector (Daroga), named Osmanali.
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n this first- information Ideis stated his
father's Ceparture from home, the clothes
be was then wearing, bis failure to retuin
and the discovery. of his bodyin the
tank that morning, and without saying
whether or not he suspected any one
or anything, stated that he could not say
how his father got mto the water or how
he died. .

Alter lodgmg this mformatxon Idris
returned home accompained by his cousin
Aliullab,- who lives in the: race-.course
here and had come to the thana’ in con-
sequence probably of bearing something.
After he came out cf the thana Idris's
self-constituted friends left him. None
of them was to be found for some days
after, and aithough- only Yakubali
among them has been sent up for trial, it
is to be noted that there is direct evi-
dence incriminating Naimaddi Mizi and
Emdadullah also and indirect evidence

that Osmanali - Chowkidar was absent,

from his home where he would naturally
be at that time—about the cultivator's
dinner hour whed the - munﬂ:r was be~
ing committed. - )

Shortly after he arrived home 1dris
met a constable and then 2 constables.
He is not sure nor does it much matter
whether he or they got to hia house first.

“After the constables had both come the |

body of the déceased wastaken out of the
tank in Idris’s presence, Idris then saw,
he says, that the skinon the throat had
disappeared, the forehcad was swollen and
djscoloured, the skin just behind the ears
abrased and reddish, one eye gouged
out and there was a red mark like blood
on the—, Idris says that there were
other marks of violence also but that he
uid not ncticeé them particularly as he
f:lt faint, and began crying. .
Chandra Bhadra, attached to the Sad-
barum *Thana has been examined
as a witness for the defence. He has
perjured  bhimself so grossly on other
points that it is bardly safle to place much
reliance on what hesays. Still he may,
perhaps, be belicved when be states that

be despatched the dead body to the hos.
pital at Noakhali. - Ram Dhan Barma,
Police Constable, deposes that he.was
sent in charge’ of the body, by : this
Head-Constable, that’ he took it
to the hospital and made it over to the
doctor there, in the same state in which
he received it. Idris says ‘that he also
accompanied the body. The way to the
hospital passes by the thana, and Idris
says that he went there with the body
om route to! the hospital and saw the
Daroga Osmanali. Idris - says that he
and the Constable got to the hosptLaI at
-0 or 3-0. P. M, and that a Zhari or
two (24 or 48 minutes) after the doctor
examined the bady which he indentified
as his father's, The desposition of Babu
Nabin Chandra Dutta, the Civil Medical
Officer of this District, recrrded by
the committing Magistrate, has Leen
admitted in evidence, under Section 509,
Criminal Procedure Code! Tiie doctor
says that he examined the body at 4-33°
P, M. on’ -the 26th August; it was
identified to him as that of Ismail
Jagirlat by Police’ Constable Ram
Dban Barma and 1dris Mir, the deceased
man's son,  The: body - was fresh.
There were several small abrasions of the
skin oa the lelt side "and. front of the
chest, and right side of the neck and stop
of the right shoulder and also on the right
side of the chest. There were other abra«
sions on the back of the fore-arm, on the
back of the right knee, on the lelt knee
and on the » The top:and the
right side of the. head, the right half of
the fore-head and the right cheek: were
geaerally bruised, and there was alarge
beuise  on the back to the left ol the
spive.  The loft upper eye-hd was
denuded of skin. On dissecting the
scalp and skin of face, the doctor says
be found - quantities of effused blgod-
underneath ; onthe:top of the head on
the fore~bead, on both temples and on
the right cheek—and alsa near the skin
in front and on the sides of the neck.
The lover jaw-bone was fractured, the
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brain and membranes, the fungs, the
liver and the kidneys were congesied.

The doctor says, heis of opirion that
death was due to violence, The prota-
bLility is, he thinks, that deceased was
struck “on the head by some hard blunt
wespon or thrown tpona hard surface
and that his neck was also pressed.
These are the violence to which death
might have  been- due. The bruises

might have been caused by some hard

blunt weapons or even by & ‘man’s
clenched fist and the -abrasions by fric-
tion against some rough hard ' sucface.
In addition to this evidence it may be
mentioned that when Ismail Jagicdar left
for Sudharam on the morning of the g*h
Bhadra he had on a black bordeced dioti,

a white coat and a sheet,! was wearing a’

hat, carried an umbrella-and had some
papers in bis pocket. ' This we get from
the evidence of Idris. Abdul Mir; who
has already stated, saw deceased shortly
alter sunset, says, that he then had
a coat, sheet and dAofi, that he was
carrying an umbrella- and that he
bad a piece of new -cloth (presumably
bought in the town) under -his - arm,
Abmed Ullah who was the last of the
witnesses to see Ismail alive,did not notice
Lis coat, but says he bad a shirt on, was
carrying an umbrella and had a bundle
under his arm. ! -

When Ismail's dead body was found
flhating in the tank, had on only a dhoti
—the same black-bordered Dhoti, says
Idris, which be was waaring when he left
bome. The tank had been searched but
none of the other articles which de-
ceased had with bim when he parted from
Ahmad Ullah at the Kala Bhange Dighi
have - ever been recovered.  'The 'dis-
appearance of these articles and the
medical  evidence prove - conclusively
enough that Ismail’s’ death was due to
foul play. Noris thete any reason for
thinking or suspecting that the offence
committed by the pecson or persons who
cause his death was- anything less' than
murder, It seems feasonably cestain
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even from this evidence tha‘; _the act or
acts by which death was caused were
done witi the intention of causing death ;
in fact, that Ismail was deliberately mur-
dered, and there is much otber evidence
which support this view. It bas not, in-
deed, been contended on behalf of the
accused that the offence committed was
anything short of murder fall that their
pleader has “attempted to show is that
they have not been conclusively proved
to be the murderers. :

Idris says that it was dark, 6or 7 P.M.
when be got out of the hospital. The
bullock-cart in which the body had been
brought was waiting outside. Idris sent
the body bome in this cart in charge
of Keramotali a connection of his, who
bhad come with him to the Hospital, and
went himself to the thana which, ] may’
say,is a fow hundred yards from the
hospital.  He says he had to wait there
two or three hours asthe Daroga had
not come and that he heard the Collec-
torate clock strike either ten or eleven.
Finally be lodged a second information
( Ex 2). He at first stated that he did not
remembet who recocded it; but after-
wards said, it was a Daroga. This is not
conclusive, that it was Sub-Inspector
Osmanail by whom Ex 2 purports to have
been recorded, for there. are more than
one - Sub-Inspector - (Daroga) .at the
Sudharam Thana, Osmanali being the
Sub-lnspector In charge :, Bx. 2 bears
ldrs’ signature and be admuts, that it
is correctly recorded. Who recorded it,
therefore, may not be otherwise important
but it should be noted, that the time at
which it purports to have been recorded
(which is different from that stated
by the witness) is not in evidence |
inasmugh as Sub-Inspector Osman Al
by whom it purports to have been re-
corded has not been examined. Ia this
second Information Idris stated the facts
above described, He mentioned the visit
to Asrafali Muktear and said that on his
way he met Sadakali, who was coming
from the direction of the Muktear's
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house, Hedid not mention all four of
the men who accompanied him to the
Thana, but he said that Emdad Ullah
and Abdul Halim told him to lodge a
nadabi ejaBar (i. 6, to say he suspected
no one.) )

"Abdul Halim is not one of the four
men whom Idris names now. He was
sent up by the Police with the four men
now on their trial, but was discharged
by the committing Magistrate for want
-of evidence. It .is mnoteworthy that
then—when Abdul Halim was on
his trial—Idris tcld the same story
as now, leaving out Abdul Halim and
naming three other men of whom one
only, Yakubali, was tben before the
Court. It should also be remarked that
in Ex. 2 ldns is not recorded to have
mentioned that he was accompanied by
. Osmanali Chowkidar, whom bhe bad
named in Exhibit 1 and who was certainly
with him when, he first came to the
Thana. . So it is not perhaps strange that
Naimaddin and Yakubali were also left
out. It should always be borne in mind

that even though Idris may have ack-

nowledged in general terms the correct-
. ness of the second information (Exhibit 2)
the person,who purports to have recorded
it, has not been examined, and probably,
if be had been examined, wauld not bave
been believed, It is perhaps, however,
sufficient to point out that under the law
. (Section 1435 of the Indian Evidence Act)
if it is intended to contradict a witness by
previous statements of his, reduced to
writing, it is necessary that his attention
should be called to those parts of it which
are to be used for the purpose of contra-
dicting him—that Jdris was not even
cross-examined with reference to this
second information and that the pleader
who conducted the defence is the leader
cf the local Bar.

Before mentioning the facts in con-
rection with the visit to the muktears
1dris stated that he suspected, his father

had been murdered and that hiy father
bad enmity with Sadakali, Aslam,

Emdadullab, Aawarali, Abdul Halim,

Osmanali - Chowkidar, Fazacali, Abdul

Hakim and Abdul Karim, that these or

some other encmies of his father had put

his father to death. ] :

When Exhibit 2 was read overto kim

the witness volunteered that the Daroga
told him to name a few (literally two or
four) of the persons .with whom his
father bad enmity. In ¢ross-examination
he stated also that he lodgzed this second
information at the instance of the Daroga
Osmanali—who told bim to do so when
the body was taken to the Thana en route
to the hospital, although it is, indeed
tolerably certain, ; as tbe witness
sdded, that bhe would have given
¢/akar even if the Daraga bad not told
bimt> do so. It has been urged by the
defence that these circumstances in-

dicate good faith on the part of Ose
manali, the Diroga—and negative the

‘theory advanced by the prosecution that

he bas been trying to bush up the case
to screen his relatives, the accusedin -
the dock. But it is not the case
even of the prosecution that Osmanali
knew at this time that his relatives
were implicated., They are not near
relatives ; they are very much his
inferiors in social pasition § it. was not a
connection to be proud oi ; and there is
nothing to show that Osmanali had tried
to keep it up. . It was not to be expected
that thesa poor relations should go and
tell the great man  of the family, the
all-powerful Sub-lnspector - that  they
had committed a murder and wanted him
to help them out of it. It was natural
enough that Osmanali should tell Idris to
report that his fatbey had been murdered;
in any view of the case it would have been
impossible for him after the medicul
examination to prevent that fact leaking
out, and moreover he bad no motive to
do so. Itis, however, suggested that be
would, at least, have suppressed the names
of his relatives whea recording Exhibit 2
—anditis pointed out that ldris adwits
that be knew from the first-~all alung:
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that the four accused now on their trial—
of whom three are mertioned in Exhibit
2.~were Osmanali’s relatives.

Two explanations suggest themselves.
Qre is, that Osmanali did know at the
time that the men, whose names he took
down, were Lis relatives, but that be did
not think of burking the case till next
morning, when he met Awmjad Mir,
tbrough whom he is related to the ac-
cused.. The second and perhaps the
more plausible explanation is, that
QOsmanali Daroga who had probably just
been dining and may rot bave been at
his best—I am dcowsy enough myself at
10 or 12+0 P.M.—realiy did not know ' or

“at all events notice that the men impli.

c.ted were his relatives. - And in this
connection it may be noticed that all
three of them have very common
n:mes and that the father's name of
Sadakali, the one Osmanali was most
Likely to know, was not given. The
men are all distant connections of Os.
manali and it is very doubtful whether
the fact even of their existence was pre-
sent to his mind when be took down that
information.

More men know Osmanali Daroga
than Osmanali Daroga knows. [ be-
lieve I could substantiate my claim to be
at least as mear a bAai of Lord Halsbury
as any of thess accused is of Osmanali
but 1 tbiak it at least doubtful, whether
some months back when a certain noble
Lord got up in the House of Lords, pro-
posed M. Bourdillon's compulsory re-
Girement, and made sundry complimentary
references to myself, it ever crossed the
mind of the president of that august
assemblage that the judge who had
made o0 big a splash inthe fareaway
Indian puddle was a relative of his,

After lodging this second information,
ldeis returned home. Next morning
(Mouday, the 27th August) at7.0 or 8.0
Ao tihe Daroga Osmanali came to his
bogse.  Qamanali remained in the village
forazoriy days, For the fist five or
seven duys he put up at Idris's house ; he
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afterwards removed to thehouse (which
is next to Idris's) of Naiggaddid Miji, who,
as already stated, is one of the persong
said to be implicated in the murder. On
the morning of Tuesday, 25th August
the District Superintendent of Police, a
European named W. Y. Reily, 38
years of age, whom the Civil List shows
to be drawing Rs. Goo per month
(I give  his initials to distinguish
kim from another D, S. P, of the same
name) came out to the place to
test the enquiry, he says. For reasons
which will be fully set forth hereafter,
Tam compelled to say at the outset that
very little reliance can be placed upon
Mr. Reily’s statements. He says that
bhe got to Idris’s house about & A. M,
and that he left it for Noakhali about
10-30 A. M. He has, however, to admit
that in the interval all he did was to “ex-
amine "' complainant and his mother and
tospeak to the village chowkidar—and
as all this would not take him anything
like two and-a-half hours, it is to be pre-
sumed that his stay at Idris’s house was
considerably shorter. As will be seen
bereafter, the time at which Mr Reily left
Ismail Jagirdar’s bouse, is of very consi-
derable importance. On the 27th August,
says Mr. Reily, he passed ‘on (Exbibit
253) the Court :Sub-Inspector's co~ ~
the (second) First Information )

the order “lnspector A.—Pjr -

enquiry.”” The Inspector

sion, Bharat Chandra M

been examined as a ¢

delence. He says, heis s -

and the Civil List shor - w€ is a
senior second-grade Inspector in receipt
of Rs. 200 per mensem. '

Bharat Chandra Mojumdar's proceed:
ings are noticed hereafter.

Osmananli, the investigating Police
Officer, did not arrest or cha’an any one,
although the accused, who according to
ldris, were originally absconding, began
to make *their way back after the first
six or sevendays. On the 6th September

I'ldris filed before M. ], A, Ezechiel C,
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S.; who for seven months last year offici-
ated for Mr. Cargill as District Magis-
trate, (he petition marked as Ex. 3. That
petition runs as foliows :—

‘ In the Court of the Dlstnct
trute, Noakhali.

The humble petition of Idris Mir, son
of late Ismile Jagirdar of Char Uria,
Sub-division, Sudharam, most respect-
fully sheweth : —

1. That on the oth Bhadra (25th
Auvgust) the father of the petitioner
came to the town to conduct a case in the
Civil Court and tbat he did not return
home that night.

Magis-

_ 2. That early in the following morn-

g (20th August) the dead body of the
ather was seen floating ina tank in the

titioner’s ghel 3 that thereupon the
petitioner came to town and informed
tha Police about it.

3. That on medical examination it was
found that the death of the petitioner’s
father was due to severe beating.

4. That the petitioner and his mother
suspected their enemies and named them
before he Police ; and that during the
police investigation it has been disclosed
b\ some persons that thes said suspected
; actually caused the death of the

‘ mapnte of the evidence  be-

“3gl the Police is silent up to
Sub-Inspector Osmanali
jan, most of the accuscd
etly or indirectly related
festigatiy Sub-Inspector
er-in-law, Amjco Myan,

2B T tha fing the iovestigation
the said 4 Myan was all along
with the Sub-Inspector ; that the Iaspec-

tor of Police sometimes went to the
village at the "time of the investigation,

but the purpose and. effect of his going |

there was best know: to him. That con-
sidering 2l the facts, the petizioner is in-
clined to believe that no proper care was
or will be taken by the Police to bring the
culprits to justice.

2

6. That there are direct and circum-
stantizl ‘evidence to bring homs= the
charge against the accused.

7. That the place of occurrence is
near this town and that the humble prayer
of the peticioner is that your Worship wili
be pleased to take up the case from the
hands of the Police and take down the
evidence by your Worship’s self or order
due enquiry by a competent court.
~ Noakhali, 5-9-0c. :

This petition was drafted by Jashoda
Babu, the muktear already referred to.
This Jashoda Babu was cited as witness
by the defence, but has not becn examin~
ed. Idris has admitted in cross-cxamina
tion that he knew when he filed this
petition the names of the eye-witnesses
to his father's murder and the defence
has laid much stress upon the fact that
he did not give those names but only
allude to the witnesses in general terms
as 'some persons.”’

Now, if Idris or rather Jashoda Babu
could have felt any confidence that Mr.
Ezechiel would take up the case himself
as Idris prayed, still more, if they could
bave felt any confidence that he wou'd
do so at once there might be a good deal
of force in this contention.

But a Muktear and for that matter a
Judge has to-deal with men not as they
should be, but as they are, as a Euro-
pean advocate once told me,—*“We have
to study all your ways and know how to
humour your fancies—our living depends
upon it.”  Add to this that Mr. Ezechiel
had been several months in the District.
If Jashoda Babu could not by that time
form a pretty good idea of what Mr.
Ezechiel was likely to do on Ex. 3, he
would hardly have maintained his place
as a leading muktear long.

In thes2 remarks I am far from wishing
to reflect adversely upon Mr. Ezechiel.
It is no doubt much to he regretted, [
think Mr. Ezechiel would admit himself
that he did not at once take up the case
from the hands of the Police and take



down the evidence himself but very few
District Magistrates even sepior officers
would have done such a . thing ; and Mr,
Ezechiel is a comparatively junior officer
who has had to . revert to' Joint-Magise.
‘trateship, -By his subsequent eonduct he
fully redeemed his initial errors and the
case as a whole does him great: credijt
and he is the only Government official
who has come out of it with.clean hands.

"As :the.. reported . cases - abundantly
prove, the courss.usually. adopted .by
a District: Magistrate. .when- he;: receives
a.complaint. -against . the Police, is to
refer . that, .complaint .for investigation
to the immedjate . departmental superior
of the officer complained of-~sometimes to
the officer .complained . of himself.. . And
this . procedure is not,K by any means
confined _to ‘District . Magistrates or to
complaints against Police_officers. ..Thers
seems .to be something in it congenial to
the official mind. . In.a Club in CalGutta
to which I: belong .and to which .meme
bers -cf - the . Services -da .most . resort,
a .complaint . which 1 made.gn behalf
of , a. respectable. native. visitor:.- -.has
just been similarly |, treated. . The order
which Mr. Ezechiel ‘passed on ‘Exhibit 31 .
was:‘“To D. S. P. for report: His atten-
tion’ is drawn to para;5. J. A. E. 6~9-00”

Mr. Ezechiel afterwards wrate "Early”! |

above “report.” - Perhaps it was well he
did so. For as will be. seen hereafter the
Police in general and Mr.

case.

Mr Rezly' recelvéd the petition"iwith

this order on the 6th Septemberand re-

turned it to the District Magistrate the

same day’ with margmal notes,” which | ;..:_
Hej "

need not here be cited - in’ extenso.

stigmatised the statements in the petmon .

as ‘‘all nonscnse” and backed "up’ this

sweeping denuciation by a “number of |
assertions on matters of fact, nearly all |

of which were false in fact and some of

which can hardly have been made w1thout‘

Atent to deceive. He concluded - by

Relly in partis |
cular were not slow to take, any. oppor- |
tunily of the delaymg the dtsposal of the‘

(./9.' lai‘;

'suggesting that the complainapt ‘may b
directed t6 produce Lis witnesses. befarg
‘me: who, e thinks, will prove the . case.
'(The complam.mt, itiwill be remambered
‘had . asked the Magistrate to take Lheca:
!out of the hands of the Pohcc_) On the
7th September Mr. Ezechiel passed-on
 the peutxon the followmg margmal order
*The petitioner may- produce hxs wite
nesses before D. S, P, . .
'r. 4.E.
S - 7-9-00". ..
“Mr. Relly at first satd he did not res
member ever having got . Exhibit:g bawk
again, When confronted with this order
howevery he adm;ttcd that he had seen it
with that. nrder on it in, bis_oflice—bus he.
cannot -be. positive, that he, got it on the
7th: September——n; muight: be a day of two
after. There. is one thing,’ howeve;, which
Mr. Rejly. admits that he gof on tha. 7th
Sept. itself-—though his memqry does not
enable um {9 say. whether : ke got. it'bex.
fore or after he got back Exhibit 3, It is
the glip marked -as Exhibit Lijo and
strangely: enough..has  been “filed quite
out of its place in . the: papers . wlnch
Mr,: . Reily handed to.me. ..:
~Itisan order from District Maglstratc
wntten in . blue pencil—evidently . an
office note—and is superscribed , in the
District Magistrate’s hand, in red pencil
flurgent.”. - It rung as fallows e .
" “D S-P., RS I Y
- Please sénd me the papers o( the Char
Utia murder casé, -
J» A’

.1
! TN |1 Lt n
Belown{; w,an. or;:ler in, sed mk by Mr. '
Re;ly : § 0
st ”_Ofﬁce :
et Send

iFy e

LR

P

s el

i ' 719"
N Now, although Mr Relly s me'nory is

singulary deficient on the point, it is per-
haps a reasonable reference from the
phrase * Char Uria murder case" that
the two men had talked the case éver and
it is probable if that ‘be so, that Mr.
Ezechiel was not satisfied with- what-Mr,
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Reily told him and sent for the papers Of
the case in consequence .

"It i3 at all event vety remarkable that
Mr. Reily should nt ‘be‘able to remem-
ber whether he got that shp and sent
tHose papers before or after M'r. Ezec‘h!el
drdered himto” examine the thnesses
himself. ‘In *a" disteict like N oakhali he
cannot Siteri gat 3lrps from ‘the Dlstnct
Magrstrate marked wrgmt and calhng for
the papers in murder cases, the police
mves*ag‘atwn of which has been challeng-
ed. e, 3 At I

416 the sttnct Magrstrafe expres;ed

dmatrsféchoﬁ with M Réify ’ at© this
stagre; ‘as” i probable eicugh, Mr. Rexly
“has'a very ‘obviéus'motive for concealing

it's for such étpresswns of dissatisfaction

,4A W 2ED 3-'-;

wuuH maké dny’: subsequent - derehct:ons’

ioni ‘his part the less excusable'

At “all-events” whether’ be[ore or after
?m-% Ezechiél called for: the papers, Mr.
Rexly received from him the complamant"s

......

petition with Mr Ezechxel’s order that he
should himself examine thé witnesses, +

* Mr. Reily“says that onthe day heé got
that” petition: back~‘whatever?that day
may have been—he’ told " 'the * complain-
ant to produce bis  witnesses. ’ “1dris, how-
‘ever; does not” remember this ; and " it is
more probable that the Magrstrate s order

would have ‘been’ commumcnted by ‘the |

Magistrata’s office to comp!amant's Muk-

tear and by the latter to the complamant {

1dcis, at all events knew of the order—

and on the morring of the gth September |

—two days after it was passed,—it doés
not : appear-.that Mr. Rerly did any
thing in the interval-~he presented hzm-
self bc[ore the D. S.'P.. o

" The defence have barped much upon
the fact that . Idris -nevet complained
against Osmianali to the Inspector or ‘to
the , District . Supermtendent.
mmd ithe fact of his going to the Magis-
trate éu—ect shows pretty clearly that he
or Lis, Mukhtear did rpt.trust either of
them and as the event ;roved. ,their dis-
“trust wap fully ;ustnﬁed It was, however

X thEv 1

.To my]

because on the average and man for man

we “are bet?er fhan' our mnative {ellow-

sub;ects—a—these things ' have ' 4" way of

'workmg themselveé out—that he: should

distrust the White -pohcemﬁn “rather: less
tha.ﬂ the black*ones. : And it'is a:signifi=
cant faét that }dris’on the gth went "not
to. Mr Réily’s orﬁce but'to* Mt. Reily’s
holuse? i) ol b

< 1f, however, he thonght he would gam'
much by going there’ it was’not long
befo_re he 'was'undeceived, o

'Mri Reity at first said tﬁat Tdris stated
his mabnhty to producc or give g list of
hiy witncsses “This ‘was before- he "had
harided “in “his” spcc:al diaries. Dmctly'
,he 1ooked’ throcgh “these diaries be said
b wiski'to correct my statement. * It
was at the Circuit' House, not in office,
that’ complamant rt.ted b:s mab'hty to
produce his witnesses. - :

“Now the' witness had’ never said that
‘the complainant came to him i in office., 1t
is perhaps’ a’ ot/ unreasonable mference
that the witness 'had meant to say ity till
he saw from {his* t‘xary (Ex B I) that it
would be no use. Mr. ‘Reily can hardly
hav€ forgotten whether " the boy came to
hlm at his house or’ in oﬁice

Tt will also ™ be “seen’ that M. Rerly
pretended before'he was’ confronted with
his dxanes that the’ boy" could ‘not name
his’ witnesses! ‘In'the’ sl.atemenf which’ he
tecorded under Sec” r6x (Ex B 3) hé has,’
however, recorded partrculars of folt
witnesses “and written’ " that the * ‘boy
offered* to ‘give 'a ' list' ~of ‘others.:
The boy himself ‘states that he gave the
names . &c, .of some, . poss:bly of
four” recorded by the  Dist
Supdt. of Police. and that -the, lat(er then
ordered him to give. a list-.of the otlxers,
and the truth probably is that Idris would
have given the names. o§ a good, many
other witnesses but, that Mrr Relly was
‘oo lazy to take.them down.. T

At all events Mr. Reily. adml s tnat the
lad who on the gth had been unable to
name his. w:tqesses gave in on the toth

D oTeItiogotis

o ey

|‘.,l i

}a list which, bear; his ownlmtlals and ths.
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- date, containing the names “and addrésses
of 31 of them. " This list is Exhibit B 4. -

" The course which M. Renly took “on
recelvmg this list may’ have been sanc-
tioned by the usage ofthe Bengal Police

Department, but has little else to recom--

mend it. = He ordered his " office—the
Police office—to issue “summons ' to * the
witnesses named, erough the saday station
of which Osmanali was~in -charge and
these ‘summonses” (Ex: 3ﬂ) were accord-
ingly issued through this ‘very Osmanali
whom the complainant had charged wnth
bushing up the case. "

The  witnesses' Abdul Aziz" (son "oT
Samaraddin, and Rajabali ~ deposethat
the very day they had to attend the Dist.
Superintendent'‘of , Police,’ Osmanall told

them not to tell the latter any thing “and {

Rajabali says ‘that Osmanali actually told
him'this ‘as ‘he handed him thé notice

to'appear before the sttnct Superin-

tendent of police ! - Abdul Aziz gives the
names of ‘thrée other ‘persons ‘who- were
present- when  Osmanli'* told him’ and
Rajabali. ‘not to' give fevidence: Islam,
one of the eye-wztnesses to the murder,
has deposed that long before this, in fact
on the . Thursday after the occurrence—
'Osmanah had threatened him  for hang-
ing round lIsmail jag!rdar s. house, say
ing _that he had given .his. evidence. and
that if he did not maf(e ‘himself scarceé he
(the Daroga) would run a bamboo up
hxs—- AT e B el e

1 hava already remarked that xt was a
curious procedure of Mr,' Rexly s to suma
mon the witnésses through 'Osmanali.
But this is as nothmg to his conduct
with regard. to his special diaries.. The

first of these speclal diaries is Ex. B I,
dated the gth Sept.; annexed toit is Ex _

B 2~the statement of Idne recorded
under Section 161. Cr. P. C. 'What ' M.
Reily did with this special dxary and
with all subséquent “special dlanes-—was
to send them to his own office. .

SC far as he recollects, Mr. Reily Says'

be did not suhmit them -to the Magis-’

tite. He is not aware of any rule that

‘what -the witnesses : said.

18
‘they should ‘be submitted to the Magiss
trate but the' thinks they ought. to.have
gone. His object in ‘writing these diaries
was to show the work he had done .each .
'day. His wish,  says ' Mr. Reily, was to.
inform the District Magistrate—but. he
admits that heitook no measures - to. give
-eﬁect 'to that wish. . i ol

- He knew when . mvestlgatmg the case
that :serious” charges. had ' been made
against - his. subordinate - Police, but it
never . struck "him, he- says,.., that  the
natural result of his sending his special
dizries to his' office ‘would. be to inform
not the District Magistrate but: ‘QOsmanali
of what he. \was. doing -in . the case and.
He never
thought of that at all.

To understand the true ¢ mwardness

 ofthese evidence it is necessary -that 1
'should refer "to.the record  of - another

criminal . . case, : that - .of ~Empress: vs.

Mohesh. Chandra® Guha -and Kumudini

Kanta Guha which has already been be=

‘fore the High Court and which: has "been

going on for 18 months or more, It is a
case in which gucrency notes to the value
of Rs 5,800 were stolen and in_which the
defence is that Osmanali, -who jnvestiga-
ted the case,detected the thieves,but con-
fined himself to taking the booty. from:
them,that he passed off.the nates or some
of them - through Kailash. Chandra ;Deb,
the Head Clerk of the . Police: office; wko
ca.rries on a trading business in, the town
in partnership with Kumudini Kanta Guha
and that some: of the notes having been
traced through,.the Currency Office to
that. shop, Osmanali and : Kailash have
combined to; make Kumudini and his
father Mohesh the scape-goats. '

Mr. Reily" admits that'h&: was crosse
exammed in . that' ‘case “at'very: great -
length by Mr. C. R: Das, a Barrister of
Calcutta, for' two or three days he'be-
lieves: ' He admits that: the ‘tendency of
Mr. Dass's questxons was to show 'that he
was completely in the hands of hxs Head
Clerk, Kailash. -He admits that he krew

the nature of the defenoe but it never lcd
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him to'make any “enquiry as to the terms:
of-which Kailash and Osmanali were, and
-he cannot say even'now - whether they are
on good -terms: or bad-terms. (Ha.-was
cros&e'xamiued,' I may say,’ ‘more. than a
-1 had'ths case before; me- on

year ago.
appeal: in > February last). . Mr,:- Reily
believes, ~ however, . that » :this« Head

Muharir, Rajendra; did state in Jevidente
/in'that ¢ase that Osnianalicalled. Kailash
father. . He?l admits. that on::Kaijlash's
vérbat: reporf: he. promptly suspended.

Rajendra that at the time “when: he sus+/

pended < him -.gio- charges: werer framed
‘against him~~that .they' were-" framed
subsequently—~that Kailash: also brought
‘o' separate charge. against ‘him :but
‘that Rajendra’ *while. still ‘under: ‘sus-
pension. was transferredt ta. Khuloa . and
_thzt nothing more was.then heard of his
(M. Reily’s) proceedings or - the Head~
Clerk’s charge. Nothing further,says Mr.
Reily, has -been done on the proceedings
‘which .. he.: drew up against..Rajendra
'since his transfer—he allowed the Head-
;_Clerk‘s charge to drop. - Mr. Reily does
bat
had any thmg to do-with his suspansion—
the' . 'L G, 'he says teansferred him. He
was® under‘f susv\ehsxon when he was
cransferred, -6, &V 0 S T
.. Rajendra may nodoubt bave been trans=
ferred i in- the “ordinary. course of oﬂicxa'
'(‘"a‘lgeSs *But F'-do not * ‘suppose ' the
1. L G. usually or oIten transfers Head
Muharirs of Police offices - “without ‘con-
sultrzg the D. S. P.—-espemally when théy
. are undet Suspension’; - and.I' cannot help
suspecting tbat Mr. Relly bas been more
eronomical of the teath in ‘this matter than
 Lefits a gazetted officer- of Government.

Mr.Reily says that the new Head Muharir,

Upendranthi. Base, . keeps: all his- diaries.
But he: cannot: say :that the Head Clerk
did . hot keep. them - and  whether or not
the Head Clerk: was i ‘nominal charge
of the diaries. It is pretty obvious that
he would always be able . to see them
for when he” had just tucned out the old
Head Muharir: the ‘new one was likely
to be pliant enough. .

Lus.. will. have little

know : whether. Ra]ondras transfer |:

Mr. Reily's memory or knowledge as to
his leading subordinates. are distressingly
defective. . But he admits that Kailash
-has beea Head Clerk of the: Police Office

the whole time he has” himself been here

—close on 3 years. He admits also when
crass-exmined . by the defence pleader,.
(who had cited ‘him _for the defence)—'
his memory became._ astonishingly .yivid,
then—that Qsmanali bas be¢n in Govern-
ment service for more than 25 years and.
had all alang,. he believes, been in this
district. . Mr. Re.ny also admits that
wheneyer he has had “anything spec;ally

difficult, to, do—any - specially difficult

case—he has ushally . put Osmanally on
it,, that he has had .every, conﬁdence; in.
him jand akhough Mr: Reily may. not
know the, relations which subsm: between
his trusted Darogs and hx.a trusted Korauns
valthpugh for all_he knows they may:
be on. bad ferms, | thmk the rest of
difficulty in. .Con-
cluding that, whether or not Osmanah

‘calls Kailash * father "' the. two, men, are.
as thick as thxeves usually are.

. The. summonses.. which Usmanau
scrved directed the: witnesses to appear
at the Police Office on the 12th Septem-
ber: On that day complainant: appeared

7 | at the Police: Office. and. filed a: Inmra

{ attendance list )i of: ‘3 witnesses { 2 seem
to have. béen:- added ‘postseript- to- the
ariginal 30.) - i

" This kagira is Exhibit B 7. Mr Reily
says that he was engaged from 1-30 p. M.,
to 4=30 P, M, in cxa,mmmg 30 of these
\utnesses. ‘He 1 believes ™. Lhé Head_
Clcrk was present when he etammed
them. ’

It is well known that the, common
peoplé.in _this district, speak a corrupt
patois. It is extremely difficult even for
Bengahs from other parts to understand
I have been 15 months i in".Noakhali and
I am only begmmng to understand

it myself and that though I have
received monetary  rewards both in
England and India for my knowledge of
Bengalee' and am,: as bnghshmen g0 a

xf~..»|' D -

Mair Sanscnt scholar.
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+" The defence-pleader tried to make out
that M. Reily. must havé understood all
or most of whiat the witnesses told im.
But even Mr, Reily has to' admit that if
he could not understand thé whole ahswer
of: the ' withesses he pernaps might’ ‘not be
able to - deteet mis-translation’ by “the
Head-Clétk. He admiits that the Head:
Clerk translated such of his’ questions as
the withgsses did' not-‘tinderstand < and
such of their’ answets’ as hé hinmself did
mot -undetstand, - He' alsa ‘admits ' that
torplainant * - ¢ who > 1§ g uhacquamted

with ‘Englisk} Rad ’nd pleader ' or 'Mu-.

khtear with hnn a’n& that - theré was no

one on his side- who knew’ “English and,
-could have satd if the Head Clerk tran--

sluted wrong. At present " he cannot re-
calt ‘to his mind " that"the' Head  Clerk
suggested” amy questions: but- he cannot
swear that the Head Clerk did not.

Agfar'as Mr. Reily can' remember, he.
thinks the deposxtxons weré read over to

the witnesses. * They 'were ' translated to
the witnesses by’ the Head Clerk. He
thinks; however;  that there is ‘not " ‘any
note in the deposntlons that they were
read over; -

1t is perhaps harcuy necessary to add
that in Mr. Reily’s Diary (Exhibits B 5
and B6) and “the statements' attached
to it (Exhibit B8 to B16 mclusnve) there
is not a word' about the part the Head
Clerk played in the matter and, as stated
above, - Mr. * ‘Reily’ ‘at ' first'  only
“believed” he - did " not - know that
the Head "Clerk was * present. at all.
On the 13th’ September, Mr, Reily exa-
mired the accused ; on the 14th and 15th
be went to the place of occurrence and
prepared, or says that he prepared; a plan
of it.” He has never visited the place of
occurrence after the 15th Sept. and it is
important tonote that the way there ' leads
turough a densely|peopled country so that
te could not go then and “'get’ up" the
cality afterwards, if he "did not- do ‘so
.—chy without people knowing it, ' .-
Ller finishing the plan Mr. Reily ,says
.%:nt and sdw the District Magistrate,

showed him the plan and told him what
he had done, That may, Mr. -Reily says,
have been 2 days afier. » .

Mr. Reily says that DNir. Ezeohwl
afterwards told him to-subrit B form.:
But be hopelessly contradicts. himself as.
to the B form and 1 regard bis statement
thHat Mr. Elechlel told- him -to, do this
with" véry - grave suspicion. If: Mr.
Ezechiel = believed the  case Le . would
order & fomr, if not,’ B.- or C. form,
divectty  hé¢' got: any'. fimal = report
from’ the Folice at-all; and when he did
get 1t, it was C. lorm.: Mr. Ezcechiel ore
dered A form and the inference T drawis
‘not ‘that Mr. Ezechial at first disbelieved
and therr believed: the case—there: was
nothing to make him change His-mind but
‘that he-al¥’ along believed. it, ‘that Muo.
Reily and- the rest of the Police knew that
he belived it; and that they were keeping
‘back the- final- report’.as the Pom.e LN
often do'int order to gain time, - -~ .

“Mr. Rely ‘admits thats be did . not
submit any writteh report “to: the ..Dise
trict ‘Magistrate-till ‘the: latter ordered
hii to'do 8o, = He-offers- nes explanas
tiom of- the: gelay,  He -does not .rev
collect " if- Be showed' Mr. <Ezechiel Lis
diaries; and is ot “sure if“He “told him
what the witnesses had said. ~ Omr- the
a21st September  eight' ~mem  present.
ed’ 4 petiﬁon (me;t 4) to’ the- District
Magistrte.  The narmes of these men are
t. Torapali, 2. ‘Atorali; 3. ‘Abdul Aziz, 4
Rajabali, - 5. ‘Hosenali,” G. ‘Ai:dul‘ Mu]ld.
7 Nur Myan,s Haidaralt, " 777

"Of ‘these petitlcners, it -is'in’ evidonce,
that Atorali shortly . afterwards died:
Torapali; - Abdul © Aziz, Rojabali- and
Hosen Ali have been” examined “in this
Couit.” “The ’ purport of Exhxt 4 is- ds
foﬂows-—- SEh
' “Ihat the petitioners have deposed be‘
fore “the Dist. Supdt. of Police in favour
of the comp!amant Idris; the son “of  the
murdered ‘man: ~ That at first OSmanah,
Sub-lnspcctor “of Sudbaram Thara-
was " investigating the . case” but that

as the ‘occused’ were relatives and clieats
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of Osmanali aud his comnection ) Amjad
‘Mir, Idris apprehending .that @ proper
investigation . "~ would ., ot ; tg. made
‘bad, .petitiored . tte Magutrate and thats
the, Magistrate -had made: ‘over. the
‘investigation to the.Dist. Supdt. of Police.
That_thereupon the ' said Daroga had
_urged them not to depose but- that ‘they
had not mjnced him and had told theDist.!
Supdt of Police of the truth, ; That. ever,
since the Daroga had been’ threatemng
ihem and every one else who aided com--
plainant ‘both. befme thezr faces dnd
' behind thejf backs, and that they were in
.great fear. . THat jon the previous Satur-!
.day. ‘(Isth. September—3oth Bhadra)
when. the ~ Dist.". Supdt. - of Police* had
come to the place for a local enquiry the
Davoga had a_c&ompained ‘i, and that
 when the Dist*Supdt. of Police had gonew
off and-they were. about. to'go to their
homes, the . Daroga - had,{met them at|
Peshkar’sHat and had abused and threat-
ened , them  saying that he would ““pour
waier on their heads,” “put them in jail,"
¢ turn them out of the country, '’ and the
like, and that theyv had heard from others
that the Daroga:was really in arms (dgt
73 literally sword in hand) against them.
.That they ‘were poor- people and resi-
dents - of . the "Sadar® Thana and that
Osmanali was 4 wealthy man and a
high Police official and that they were
-mot in"a position to fight. agamst hnm
“That' the Magxstrate was the\r protector
and was -the . Daroga’s master “and that
they therefore prayed that orders’ might

“be passed to’ see that they were not |’

molested. -
© Mr. Eze( hnel on’ the 215t September
. sent this petltlon to thﬂ “D.S. P. for note
and return.?” o It doés not appear to have
_been returned 6l the 25th- September,
_wheén I find another note “Seen'” signed
by Mr. Ezechiel. So far as the evidence
shows Mr. Reily never inquired as to the
. truth or otherwise of the petition.
Eventually on the 28th. September
( the case having then been over a month

in-the hands of the Pohce) Mr. Relly

q.

sentthe, Dists Magas%rain a; C. from

(Exhxblts ]x to  J3): prepared ‘by QOs- -
manali ;and attached to it his own_ réason
(Exhib\ts._u £Q, _]8) for constdcrmg the
case to be false:. 1,55 - I

“The date deserves nouce. It was: the
day the, Courts closed for the Puja holi~
days deds a.favouute_, ndtive  trick—it
was p]ayed on jme. in the: Myn‘ensmgh
case--to do; thmgs at'a timewhen the’
Europe;m ofﬁcer, 1§ ’he is: effectually to
cxrcumvent the vxllany ot h:s  subordinates,
must forego a hohday which he is cqrtain-
to ' want and as - often as mot meds
Now,l do not wxsh .to bring my own’
private. knowledge mto this, case, more
thaul can -help, butl ;know that . Mr.
Ezechiel was - at Darplmg for the Pujas
for he s‘hared a.bed-room" with megnd I
knoW that Mr Rq;ly kne\w t.hat. he was
gmﬂg there, . \-A-_'"-E 3

-And accordmgly Mr; Ezechel when he
passed orders  as he, did at’” once.; (on
Ex J1) to send up A form, was obliged to'
direct . that it should . be sent upfor
on October,xstb, thus givirg ‘the Police 17
nmore “days to tamper mth the witnesses,

Mr. Reily’s opinion that the case was
false is rot relevant nor do 1 suppose that.
any ‘one will “pay “much regard to the
grounds fot- that oplmon at all events
when consxdermg the gullt or lrnoccnce

of the accused.’

Therens, however, one statement of
Mr. Rexly (in - Exhibit J 8) which I ‘think
myself bound to notnce, if only in fa:rnes
to ‘the murdered man's widow and,.child.

“lt bas teen proved,” says -Mr. Reily
“that the deceased's wife was carrying
on an intrigue with Sadakali. , - . ..., :
Even the complainant's, Mukhtear. ]ashod
Kumar Rai admxtted the above fact.” '

- The paragraph is amstlcally ‘worded
and | certamly suggests, . that Jashoda
Kumar Rai adm:tted the mmgue. As,
bowever, it is also suscepuble of another
meaning it is faic_to Me. Reily to say
that he may . have meant only  that.
Jashoda whose statament he recorded . in
Exhibit B.27 admitted, that this _Sadak;

i
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" back (mlc Exlgb:ts l} ity ﬂzz that no |

[15])

ali (who is 2 different nan_altogether
from chsed $adakali) had beon conduct-
ing complainant’s case. .. LB

ﬁut it is also fair to the widow and ber
child to point out that'so far as his diaries
sbow, Mr. Reily b2d no foundation ldr his
stntement beyond the assegtiong %5 some
of ¥e accused madk beb;ntcomplama nt's |

sane ‘man; not ‘even’'a D S ‘P. eclﬂd'i
S such’ “assertions made "by? men
accused of ni¥rde¥ a sufficient fpusation
fol such % chgrge :"and that Mg Rel']y
1n|mselﬂ'evrﬁently" felt tMs, for on the
xsh September (o'e‘ns specxa“ dnary
for that gate, ExhlbltB 24) he fn-
structed the Inspe or ,and Sub-lnspec{or

to mclxi how f r the allegatlon was
correct. e L

lt does not appear‘that a?y evudence
was ‘even” ellcnted to support the charge
either from jashoda Kumar i or from
Any one else : and 1 need ‘hardly add that
before the Ma |s"ate anll in tlns Court
it was never eien me‘hon‘ A

i €

The charge was made agmnst the
wndow of a man¥%who had just been
uge h& boy
;me\} to bring his father’s murderers to
ustice. Not only is it wholly fals‘ But 1

murdered 1t was made beca

r.hmk myself bound to express my def-|

therate opmxon‘ that. when, he %ade ity
Mr. Reily cannot bave believed and did
not beh}ve it to be grue ’ " ‘

On the 15th October the “A" form
was submitted, and was made over to
Babu Kali Sanker’Sen, the ,semor
Deputy Magrstrate, for dxsposal.‘.,.On
the 16th Gctober, the exan“_nauon of the

witnesses by the Maglstrate comxﬂenced

120

colloquialism it bas been all over but :i».
shouting.

“On the 10th December 189 %after all
1% atfernpts to intimidhte me in connec~
tion with the ‘Chupra case had failed; Sir
John -Woodburn endevoured to cover

retreat by saying that at- all events I
must admlt that. my judgment was very
long : and when I replied tha it was full
fof fact$, he rejoined that any other Judge
buf !nyself would have disposed of it in
twq_ pages. Andin‘a Resolution of the
Goyernment - of ,India No. 1003—1014
datell the. 18th April 1900, which, as a
copy of it, was sent me" by ‘the Gover
ment of Ben!al under cover of an, offic.
ktte: No. 332 J..D. dated 30th April 1900,
from their Under«Secretary (Exhibit Y'zx)
[supposel am expected to .attend - to,’
exceptlon is* again’ #aken to the gqao
length of mﬁudgment. LA

The ]udgment in which I ventured to
co:nment upon the conduct of Lord
Curzon 5 ofﬁcers was after all not half, as
ong as the Rsolution whereby he endea—
véured to whitewash them; but I admit
that @& much shorter ]udgmcnt would have

uﬁc’ inthe Chupra case if the only
thing .1 had had to consu.& was the

guilt or innocence of Narﬁngh Smgh And
n this case a, gmd deal sherter ydg-
ment ‘would have suﬂiced, |f tke only
issue, or if the onl} mportant issue were
the guilt®or Mnocence of Sadakali and
his three co-accused. For in Narsingh's
appeal there was no doubt whatever that
the man had really done nothing, -at all
events, nothing lega.lly pumshable ‘and
that he had been thrown into jail mere!y
to savesthe face of the Executlve and in.
this case no sane man can doubt that

* And from that date tq use an expresswa
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-some,. at all events, of ‘the acsused are
gullty of the murder laid to their
‘charge. Nor are the facts very complex.
If, . therefore,, my Judgment is *long,
it iz not because , the case :is not really
‘Slmple \enougb bul; because the tale
of - official i wrong-do.ng is-? - “long
one-—beéause ‘those ‘whose duty lt was to
.,brmg these abcused to justlce 'have moved |
heaven “and earth to * screen them just
‘as m the Chupra case, those ‘whose duty‘
it ‘was ot0 ptotect the appellant moved
. hea\'en and earth to crusb lnm. f

'l’here isa story told of a. boaf-swzun
ose painful duty it .was 8 "admlmsl:er
. corporal - punishment to'a, friend. Firsg|
the sailor.. wanted . the lashes® &ugher,
' then ilower “tben - higher again. Finally
the bpatswain lost wll :patience .and-ex-
claimed ' Hang it -all,” Jask, T believe
you dont hke bemg' ﬂogged at all i
The way m whn.h l hwe occastonally
tlmugh 1t necessary to comment on Exe-
cutive ofﬁcnals has excxted a good deal of
a;lverse crmcxem and I doubt not that
Tcrmmsm or some of it has ‘been Jeserved.
Fnrlama man very ‘much” hke other
men and’ must needs often do wrong
Alllcan say for myself is that bad as
my wmk may sometimes have seem,cd it
has “been. the  best which  on - that
: parttcular occasion I »could. do. . Yet
would 1 ask my oﬂicnal supenors to
remember tlmt it is really very dtﬂicult
for me to do ]ustlce without oﬁendmr.r
) them. 1 suspect as the boatswain did,
that they really do not like being ﬂogged
.at all:
chastlsement is likely” to please them.
" And I say this because I have had it re-
marked .to me that it is not the things I

do which ‘are objected to in high quarzers
'S0 much as the way I do them,” ¥

3 (3 would be better if the higher ofﬁcml ‘
of Government did wot think, ‘as . tln\ey‘
da think, that it is their policy; anq theuyv
duty (I krow .that ; with .men “in’ their

*. | position ®tils is apt to. seem. . nonntum)‘

to screen their guilty mubordinates, end,
' to referve ail ﬁ:ezr lndmnal.lon for any;~

; onewh3 tl:mks it* hls duty to expose

those subordifatesy gu;lt. Their maxgn'
wopld almost - appear to be It must‘
| neods be that offenges hmegbug wge.
1o, gh.at manq by - whom . the fofence
cometh ln the Ehupra case Resolutxon
ithe Vnceroy has | remacked tha the, caSg'
cast discredit : ypon the Government to.
vyhlchdthc officers: c.of\cemed , Belpnged
and it had materially weakened | the
authority arkl prestige of Gove'nment :
His prmqple regret‘however seems to
have been - “that t]:e' ;overnment sf'l
Indla had Y been - y compelled to ‘take
notxce of the matter.” 4Now, I have
never been alarmed by the .bogey of lost
prestlg'e though I know ths to some'
menitisa fearsome ménster. - 1 tlunk we
are strong enough in Tndia to be, Ido not
say, generous buf just that ]ustlce would
lncrease our strength and not diminish it
And ] have ‘been” longer in “this country
than Lord Curzon and - should know:

. more of the Muffasll than most ol lus

advnsers oy e SR

L s
But whether or not the views of the
Xndlan Govemment on these matters are.

that. no way of admlmstermg the |

sound; T do not think T ought to pay any
regard to them.'A Judge has nothing
to do with” polxtlcs or with consxdera-
tions of “political’ expedlency. | o have

to be Just ~whether or ‘not it pays to
pe just—whether or not it pays the Gov.
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¢rhment as well as whether or not ‘it pays
we. “And 1 'may  huimbly remind. my
official " superiors -that ~they  as well
as L are. servants of. the public. So
[far as official status goes Lord Curzon
differs from me only in this that he ' is not
and that I am a member of the permanent
Civil Service of the State and I" have to
consult not the interests of His Excellency
but' the' interests of His" Excellency’s
Master the Kirg in Parliament, And J.am
indebted to a. gommercial friend of mine
for the ‘metaphor that what I am doing
may he bad for the Directérs, but that
it 15 good for the shareholders

And to show that the course which
I am takmg in this case and which I
took in the Chupla case is not without
warrant - of judicial - authority, - I will
permxt myself to quote some pomons
of

Court in the case

14, Al 233,

case and mulalis: mu;«mdw apply here
also : for it is  the :duty of a Court-sto

see that not only persons accused before
but,
also that murderers do- not esca pe justice

ts subordinate couris get a fair trial,
by the connivance of public «servants who
are paid for detecting - itheir. crines
and bringin ' them ~ to ' punishment.
The judgment is ‘that -of the’ Chief

Justice, Sir Jobn' Edg&—two other Judges,

Tyrrell and Knox, concurring. “It is
hardly necessary to say,” he observes,
ti that - when a - person. i convicted
of an cffence under the Indian. Penal
Code and’ has a right of - appzal to
a‘ High Court- and . exerciges, -that
nght ~of appeal "he . is  estitled - to
“ege, and in the best way he .can.to
ove, that there” was. no valid trial
-ording to law, that ‘the Judge- who

4 him acted illegally: ~and  with
ial irrégularity in the course of :the

- that the Judge by the conduct of his

tr‘m] precluded a fair trial being Lac
e Further it need hacdly be said that
when such serious allegation ars bona-
#ide raised by an appellant in a High
Ceurt, it is the duty of the }Lgb
Court to ¢onsider them .and .. bowever
unpleasant it may be for the Sgssions
Judge or for the Judges hearing the
appezl, it is the duty of the’ 1udses
who have to decide the appeal to expross
their opiniens as to the = correctness
or otherwise of those. allegations and as
to the effect . of them, if substantiated
on the case. - When in an appeal whether
itheina civil or in a criminal case it
appears to the Judges of a High Court
that the Judge of a Court subordinate to
the High Court has acted illegally or jrre-
gularly in the case under appeal it is theit
duty, not only to the aj.xpellant in the

{ particular case but in the interests of the
of the  judgment of the Allahabad Hlbh; &
Empress vs. |
Hargobind Smgh roported inI. L. R,
* The remarks quoted are’
applicable very- literally -to the Chupra.

Government and of the publlc, to spﬂak
plainly and to pomt out in”what manner
the provisions of the law have been violet-
ed, and “its requirements disregarded.
It is of greater moment to the Govern-
ment and to the pubhc, if possxble, than
to one accused of 2’ ‘crime, that' criminal
trials should be conducted :regularly,
decorously, and in accordance “with law
and statutory procedure and that 'no

ground Tor doubting the compe*ency ot

'the impartiality of the Judiciary should

be - afforded by a departure  -on - the
part of the Sessions Judge or a Magis~

‘trate from the rules .of law | or tte

the -rules . of procedure ‘wbxch, 8s a
judicial officer he is bound ta’ follow, or
by a High Court passing over in silence
and without- comment such . .departures
when they are material. “zg’& Lourts
are! «uponubl& Aor . ths . due ndmsm

sbration of tha law by the . courts suborcw
nate to. zlwm, the duty .of: supermteadx,nce
having been imposed upon them: by their-
Letters Patent. Indeed, the Government
of India in'one well-known case claimed
the right to rebuke a ngh court’ for the
pon-performance, as it appcared to the:

3
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Government of India, jof that duty
of superintendence. It is necescary in this
case to consider not only the evidence on
the record, but the circumstances under
which that evidence was recorded at the
Sessions trial and the most material of
_the alleged illegalities and irregularities
connected with the trial” .
" My Judgment hitharto has been mainly
devoted “to clearing away the mass
of teickery and = falsebood under
whbich the police have endeavoured to
bury the features of the case and that
task is by no means over. But I think it
is time to turn now to the actudl evidence
incriminating the four men in the dock.
Witnesses Nos.5 and 6 for the prosecution
are Saroda Mohun Chakravarti, the Sub.
Overseer cf the District Board and
Benod Bebari Pal, the District Engineer,
The Civil List showsthat the latter
gentlemen has held his present position
for cloce upon 17 years. and that bhjs
pay from the District Board jis Rs.
400 a month, He says he received
a written order from the District Magis-
trate to prepare a plan in this case and
tbat he bad the plan prepared by Saroda
Mobhon Chakravarti and that he himself
. visited such portions as he considered
important. Sarada Mohon Chakravarti
said he made this plan on the 18th
November 1goo (when as the record
shows the case was still tefore the com-
mitting Magistrate) and that the District
Engineer tested it in bis presence, on
the 20th November 1goo. The measure
ments shown in the margin of the plan
inred ink are the District Engineer's
own measurements and are in his own
handwriting. Exhibit 5 is the plan, It was
admitted in evidence by the committing
Magistrate on the 315t November 1goa.
Exhibit 5, as also the evidence, shows
that there is an large tank in front
of lamail Jagirdar's touse (ttis is (he
tank in wkich bis body was feurd.)

The- dera)s ur ertrarce of the house
i3 immediately south of this tank and

tommunicates with the high way which
runs north to scuth by the east bank of
the tank and which finally imerges in the
Ichakbali road. Ta the back (west) of
Ismail (or Islam} Jagirdar's house
is another road which also goes on till it
joins the Ichakhali road. immediately
south of Ismail's durgja ur about 15
yards south east of bis tarnk is the bari
(homestead) of the accused, Sadakali
and Aslam, who are cousins and live
together. Theaccused Anwarali (house
not shown in Ex § ) lives close to ttem.
2§ or 30 cubits to the south. of the tank.
North of the tank is the house of accused

: Emdadulla (not now before tbe Court)

and north west of it is the house skown in
Ex. 5 as Abdwl Hakim's. Abdul Hakim
is accused in this case but is not now
before the Court. With him live Karim
Bax (also accused but not before the,
Court) and Yakubali. This Yakubali

is the 4th of the present accused,
He is Abdul Hakim’s  brother,
There isa path irom Abdul Hakim's

bouse which leads past Ismail Jagirdar's
house (and between his house and his
tank~in fact through bis compound) to-
wards south., Tz way out of Abdul
Hakim's house debranches on this path.
There is a road to the south of Emdad-
ulla’s house which cannects with the path.
The' path (whose further course is not
shown in Ex. 5) leads south west from
Ismail Jagicdac's bouse (alter first going
a few feet east) past the darays and bars
of the accused Mainuddi Maji (not

‘before the Court) and continues past

other houses (among them that of wit-
ness No. 7 _Abdul Aziz) to that of
witness No. ¢ Islam.

The most importantevidence incrimi«
nating the accused what may be called
the direct evidence—is given by wit.
nesses (2) Hasarali (3) Torabali and (4)
Istam (or Jemail). Hesmatali and
Toratali are witnesszs to the sine
facts. They were not crozs-exan.ired, on
the sutne day, and although the defence
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pleader said nothing about this when
addressing the assessors (and indeed it
would have been no use for him to say
it to them)a point may b# made of it on
appeal.l therefore think it as well to state
tkat (as tbe record shows) Hosanali's
examination in chief Was completed on
the gth Japuary, but the defence pleader
asked that the cross-cxamination might
be deferred as he wished to cross-examine
the two men Hasanali and Torabali . on
the same day and as it was 4 o'clock and
] had some other work I allowed this
and adjourned the case. Next day for
reasons stuted in the Order Sheet (vide
order no. 4 dated toth January 1go1) the
case was not taken up till 2 p.m. The
pleader asked verbally that Torabali
might be. examined in chief before he
began cross-examining Hosanali. Now

" this was & request which I was not " likely
to grant, as it was altogetber opposed to
tle usual procedure in Sessions trials and
I bave no doubt Babu R. K. Aich never
expected me to grant it. (Similarly when
Le addressed the assessors and I stopped
bim from using Osmanali’s diaries as
evidence, he expressed surprise and applied
verbally to call Osmanali) I told him
therefore that he must cross-examine at
once but added that I was quite prepared
to sit later than usual and that there would
be plenty of time for the cross-examina-
tion of Hosanali and the examination and
crosseexamination of Torabali; as the
examination-in.chief of the latter was
not at alllikely to take very long,
As the pleader went on cross-examine
ing however, it became very evident that
he was in no burry to bring the cross-
examination ta a close, and alter an hour

~end a half ol it | hinted that my offer to
sit late  must not be cunstrued too
liberally. On this he suid that the cross.
examiiation of Hosanali would Le so long
that he would not ask me (0" sit beyond
the usual hour. He went on erosse
examining till ¢-40 P, M. and when he sat
dowa inuat have dune 50 with the conye

12

ciousness that cven though Torabali,
might be examined in chief. it waa not

at all likely he would be galled upoh ta :
cross-examine him, o da et

19 ]

In saying alt this I am far from
wishing to reflect upon-Babu R. K.
Aich of whom on the contrary -1 have
a high opinion. Th. defence of persons .
accused of murder even ' if believed to’
be guilty has always been accounted’
legitimate’ by the legal profession’
and Iam a member ‘of that proe’
fession . myself and ' may . before long
bave to fall back upon it for a:living.
Having accepted the - accused: “men's
brief, it was' Babu R. K. -Aich's’ duty
ta do bis best tor them, - But ‘I think I
am [ully justified inf the remark: that he
evidently rhought that the “course he was
taking was the best he could do for them -
—that it was more to their interestto
reserve a point for ( possible ) use before
the appellate tribunal than to crosst
examing the two witnesses  on. the same
day.  Aad the natural inference is that
the accused men’s pl2ader eith er though
that these two peasants - had been so
carelully coached that it was hopeless for
him to attempt to break them - dowa - o¢
that he believed . that -the * story
they were telling was La ' true - ong.
These _two men livenot far from. each
other on the Ichakhali Road.some: 4
miles from Sudharam.. They say-that
they had been at Belu - Sabibs’ Het
which is perbapst or 1} miles_out.of -
Sudbaram_ on the Laksbipura reads |
may explaia that in this town perma-
nent shops are very few’ and nearly
marketting is done at these small Aats
which on the market day usuully twice
a week are  crowded with peopls and
other time are nearly or quite empty.
Hasban says that he went there with two
seers of chillies be bad fur sa%é and that”
be bought 2 parrol or finishing trap
which  he " brought away with him,
Yorab went there Lecause Le had
some betel nuts to sell and heasrd that



[ ac
price at this particular Aa¢ ‘was up.
He sold bis betel-nuts, he says, and
bought two ducks. Hasban says be does
_not know why Torab went to the Aast.
A little before sunset it came on to blow
and rain .heavily The men met at a
-blacksmith’s shop in the Aat. where
“they and a number of others took
sbelter from the rain. It stopped rain-
“ing about 2 dandese (43 minutes)
after sunset and the two then set off on
their homeward journey. The road
they followed is indicated on Ex. § by the
letters A B.C. D.E.F. G. H. . ] K.
L.M.N.R.S.T. At H it will be seen
they took the road south of Emdad
Ullah'y house.  That road then goes
a few yards east and then turn south at ]

_ whence it proceeds in a generally southern
direction, . till it merges at K in the
District Board High way known as the
Icha Khali road. From the point marked
1, of the road the two men took passes
to the eastof Jsmail Jagirdar's tank,
Like most such tanks the backs of this
tank are somewhat raised a%ove the gene-
ral level and are coverzd with trees and
vegetation. The tank itself says Hasan
Ali is about 45 yards from the road.
(From the view | had of the
place, | should say this was an over
estimate—there is however an applecable
space—at least 20 yards and probably in
most places 25 or Jo yards between the
tank and thé road ). * The Daroja S of
the tank is at first a good distance from
the tank but gradually approaches it
till as it gets near the bouse it touctes
it—this is not shown, or at all events not
clearly shown, in Exhibit 5. It is true
that right up to the Ghat—the
steps shown in the T. A, N. K— tkere is
always some intecvening space, but as it
approaches the Ghat it gets less and less.

- The two mengot to this tank at six
gharis after sunset. According to Torab
at four or six ghans,according to Hosaen.
\When they bad got about opposite 3o
Ismail's. durje—some 60 or S0 cubits

1

by a rough guess, says Hasan, from tbe
point 1—the two men heard a cry of w17
universal cry (mego-motber !). This,
is the of the @ Bengali; when dyirg
in  terror—or in great pain. At
kis time, the ‘witness say—and this
applies to other witnesses as well it bad
cleared up and though there was no
moon, the stars were shining. The
cry, say Hasan and Jorab, came
from a distance of 17 or 18 cubits 8 or g
yards. They hastened forward tcwards
the cirection of the sound, and saw
three men—tbe first three accused bolding
or varrying Ismail Jagirdar. Sadakali
had him by the throat, Aslam by the
waist and arms, and Anwarali by the
legs.~~They wer'e carrying him towards
the West. Torabali says that he got
within four cubits of the men and spoke
to them saying they would get the whole
village into trouble if they killed lsmail
Jagirdar (literally “ It is not good—
are you killing Ismail Jagirdar, cr are
you settting fire to Char Uria") Husan
does not say this—he merely says they
advanced towards the three men who
were carrying Ismail. The two witnesses
agree in stating that as they ap-
proached, these latter a number of other
men whom they could not recognize~
six or.seven according to Hason—4, § or
7 according to Torab—came forward
from a distance of 13 or16 cubits (7 or g
yds.) further west and called out * seize
them.”

The place;where the three accused were
carrying Ismail is on  the fand of Sudak
Ali and Aslam. just south of Jsmail's
Durja. It is under a date tree whichis
shown in the plan' (Exhikit 5) and is
some 20 or 25 yards froin the row
of trees frirgirg lsrouil  Jogirdar's
tack—accordirg to the Sub-Overseer's
pote it is 320 fect (a little over 100
yartds) from the Jagirdar's bouse, It
isg descriled intte quaint Bergalee Ep.
glish as "place where tLe two witresses
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saw 0 catch bold - the person killed.”)
When the wilnessés beard the cry they
were a little to the north of this place~,
The meh who came from the west were
on 8 level with them.~It is probatle,
tbough the witnesses do not say so, that
these other men were in the duraja. of
Ismail which 2 short distance from the
road is a cutting between high banks
rovered with trces and would be nearly or
quite dark.~On thess men coming for-
ward the witnesses made off bome along
the woad—Some very unnecessary crosse
examination was directed - to the question
why they failed toinform the inmates of
Ismail's house. - '
‘ 3" B

The witnesses bad about a mile 10 go
before they reached thbeir house. There
are a number of houses on the way.
Hashanali says there may be 30 or 4o
The two men called out to the inmates of
some of these houses. It may be explain-
¢d that none of these houses are exactly
on the road,. No bouse in Noakbali ever
. are—they are all a little way, some more
or less, off it and are connected with it by
darfas,. The witnesses did not go to the
houses but called to the inmates from
the rond as tbey passed by. The first
person they "called out to Osmanali
Chowkidar, whose bouse is 'S, E. of the
road. They neither saw nor beard
Osmanali bimself, but his mother or
some one whose voice sounded like bis
‘mother’s ceplied to them, They called to

several other persons—to a man whose |

‘name they do not know but who is genera,
ly described as the “Lime-seller” (cAuna-
‘wallak). To Amjad son of Asuf and to
Abamedali but neitber these persons nor
any ons in theic own Paris replied. On
the way however they fell in with one
Atarali at the darjs of Har Charan Dutta
and told him what bad tappened. Tbis
‘Atarali - was <l ' the signatories of
Ext 5, but idied befors he ¢ould be
examined. !

The next most lmportani' witness is'
(4) Ismail (or Islam). It raay be noticed’
that the handwriting of bis deposition
which was recorded on the ¥2th January,
is very irregular and uneven. The reason
is that when recordingit, 1 was suffera’
ing from an attack of acute gastritise
a disease to which I am subject. "I may
say that from Court I went straight to bed
that Satucday. aiterndon and remained
there all the rest of that day and most of
Sunday. The nature- and symptoms of
these aitacks are set forthin Ex X 34a
copy of a medical statement given me
by Dr. R. S, Ashe,‘the Civil Surgeon
of Mymensing “who ' recommended ‘me
for medical leave in September 1898,
One of the originals is in the Bengal
Secretariat. It was sent 'by mé to Mr,
Bolton on the sth September 1898 with '
the letter of which Ex. X 38isa copy.
Mr. Bolton bad on  that ‘day expressed
great commiseration for me and had
asked for the statement - that he might
show it to Sir John Woodburn.” -

‘In any climate like that of Né:akhali 1
am bound to have these , attacks (I bad
one on tbe 13th instant while writing
the Judgment.) In_tbe rains 9. average
Jor4amonth; they last 2 or. 3 days..
Theresult is that for a- long time . past
1 bave taken them as it were in the days
work and do all such work as ‘recording
depositions,.  deciding comparatively
easy cases and the like whether §
bave them or not. It'is like a forest
officer with fever in 'some parts of upper
Burma. If I'werecnly 'to work when |
was well it would be very little work |
should da here for six months of the year.
I may add that I have more than once
applied for leave on the ground of my
ill-bealth and bave been refused it 1
bave not formally represented the exe
treme dampniss of Noakhalito Govern-
ment, thinking it useless to do o byt |-
bave gpplied for a transfer wkhich I would

.| not bave done willingly, § bave formally
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represented the matter to the High Cour
btu that body .in . their extra Judicial
Capacity have seen no reason to interfere
and I can not afford to resign so I can
only hope that if I did wrong in reading
Ismail’s deposition on the 1ath January
tt will be recognized that there were
extenuating circumstances.

This witness Islam lives say half a mile
a little west of south from Ismail Jagir.
dar’s. His bouse is not shewnin Ex. g
but it is shewn in (the left bottom corner
of} Ex. Aa : and although this latter plan
for 'reasons which will afterwards be
setforth, must be'regarded with great
suspicion, it is not improbably represen-
ted fairly  enough the position of Islam’s
house. : . :

This Islam bad a case on at L.akshi-
pura which was pending at the tirme of
occurrence, In cross-examination he sta-
tes that it was a suit for wenlad (mesne
profiis) brought not by bimself but by his
younger brotber : and tbat the defendant
in this suit for wasilat has brought ano
ther, a title suit against his brother and
himself. Karimbaksh, who, as already
stated, lives with Abdul Hakim and
accused No. 4 Eakubali, were witnesses
for the opposite party in one or both of
these suits ; and Jdam says he went to
Karim's house on the evening of occurr-
ence to get him to belp in bringing about
a compromise which bad already been
mooted (as a matter of fact, the witness
says, both cases were eventually compro-
mised) Islam got to Karim's house (that is
what ‘went there ' g 1305  means) at
sun-set and presumably alter taking over
matters with Karim Buksh, started to re-
turn home about a prokar (3 hours) after
sun-set. Karim's house is that shewn in
Ex. 5 as “accused Abdul Karim'’s house-”
The witness came out of it by the durasa
which faces east and proceeded south,then
east then south again (vide plan)till he got
Ismail Jagirdac’s ari wt ich was on a public
(village) road. Hethen tock the private
bath which crosses lsmail's compound
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from north to south and passes between
Ismail's house (properly so called)and bis
tank. . This, the witnesses say, is not only
the shortest way from Karim Baksh's
house to Ismail's, but is the one which
they—the neighbours—usually take.
Islam had ke says turned the southwest
course of the tank had gone two or fou
cubits east and was just turning to go -
south (I bave been to the place and can
say that is the way he would have to go
when he saw just to his left four men
carrying what looked like a dead body
by the south bank of the tank. They
were bringing the body from east to
west towards the ghat of the tank, and
were within 4 or 35 cubits of the witness
when he saw them. He says that he re-
cognised three—the accused 1 Sadakali,
2 Islam and 4 Yukubali—the fourth man
was under the shade of a tree and he
could not. clearly recognise him, bat he
looked the witness says like Abdul Halim
(the man was sent up with the present
four accused but was discharged by the
committing Magistrate). L
Islam, asked the men, be says, who
they were. On being thus challenged
they set down Lhe body under a badir tree
(pointed out when we viewed the place.)
It is on the south bank of the tank a few
yards {rom the ghat,. lslam was going
towards it and asking what it was, when
Sadakali abused him and told him to be
off. The body, says Islam, was lald face
downwards and be could not recognise it.
On the man threatening bim, Islam ran off
bome. Forafew yardsl may say the
path, he took, descends fairly sharply to
a lower level.  Before going far one
comes lo the daraja of Noimuddin Mizi,
When he got to this place, says Islam, ha
saw 8 men sitting on the road conversing
together, among them be recognised
Naimuddin Mizi himself, Emdadullah,
and Abdul Hakim Kabiraj—~the same
Abdu! Hakim who is brotber of accused
No. 4. Yakubali. Islam says be spoke
to Naimuddin and told him what he
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had seen. Naimuddin bowever told
kim, .“Be off, eala (a vulgar term
of abuse), mind your own busigess,” land
Islam went on. After going a little
way, be says, he came ta  the daraja of
.Abdyl Aziz, and as tbe was frightened
called out to.the latter. After being
twice called Abdul Aziz came out and
ashed him what was the matter, Islam
told bim every thing he says:and Abdul
Aziz went some part of the way home
“with him. After bis examination was
over this Islam who was certainly *all
bere" in the witness box—some of of his
answers in cross-e¢xamination recalled a
creation of Dickens'—complained in
excited tones of their maltreatment to
which he had been subjected by the
Local Police while attending my Court—
and hewas corroborated by the Govern-
ment Pleader. I thereupon sent anote to
the senjor Munsif, Babu Lalit Kumar
Bose, to enquire into the matter, Babu
Lalit Kumar Bose’s report (No. 72, dated
14th Jan. 1gor1) and its annexures are filed
with the record : they are not of course
_evidence against tke four accused, but it
may be necessary to refer to them here-
after when discussing the conduct of the
‘Executive autborities during the trial.
The Abdul Aziz mentioned | by Islamis
witness No.7. {He should be distinguished
fcom g Abdul AZiz, the [erry man) In
‘thedry it is perbaps to be regretted that
he was not examined the same day as
Islam. This was due to the fact that the
Ciovernment Pleader asked that the two
District Board witnesses should be exa-
mined on the 12th January (Saturday) as
tLe District Engincer wanted to go to the
Ncfussil no objection was raised by the
. delence, and as in the case of Hosan and
Torap o bere, 1 mention the matter
only because something may be made
ofit when the case comes before the
High Court. ’ '
Abdul Aziz says he was sitting in bis
but when e was called. He came out ta
bis dareje and lslam asked him to come
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a little way. with him, as he bad got a
fright.. Islam said tbat he!was coming
by the west bank of Ismail Jagirdar's
tank, when be saw 3 or 4 men carrying
what looked like a dead body. Abdu
Aziz asked if he had recognised the
men and Islam replied *yes, they were
Sadakali, Aslam and;Yakub Ali. Abduj
Aziz says he did not ask anytbhing more
but after this went some way with Islam
and ther returned home, This Abdull-
Aziz was one of the meh who petitioned
the Magistrate about Osmanali Daroga
threatening , them :- other petitioners as
already stated were the two eye.witnesses
Hosan and Torap, and Atar Ali whom
Hosan and Torap say they told about the
occurrence just after they had seen it,
and Rajabali (witness No. 9). Rajab_
Ali- says that just, as the sun was
setting he saw the four accused under
abat tree on the Ichakali road. This
bat tree is shown in Exhibit A, It is
east of Utsara Dighee (the Dighee ot 45)
and on the other side of the road. from
the dighi (tank) just in a line with the
point J. I have taken it down that Is.
mail Jagirdar's house is § of a mile S. E.
of that place but this must be a mistake
of mire—the place is really about §-
of a mile S, E. of Ismail Jagirdar's,
"Rajabali says the 4 accused were
talking together—some sitting and some
standing. After he bimself had gone a
little way on, he noticed that they were
going west along the N. bank of the-
Dighi (i. = towards .{) The witness
himself bad” gone round the East bank |
of the Dighi and was proceeding WV,
along the Ichakbali road, so it was
easy for him to see themw—and they
(being as it were parallel with bim on the
other side of the tank) the road along the
N. bank of the Dighi I may point out
connects at J. with that leading up past
Ismail Jagirdar’s house. Then thereis the
evidence of witness No, 8—Abdul Azie
This witness’s consin is lessee of the ferry

between Lambakhali (10 kanis from
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Ichakhali --the old steamer station
recently abandoned 'in favour of
Lombakhali on aécount of the constant
diluviation) and Churdukhi. The witness
says that the ferry boat is plied by bis
cousin, his brotber and himself,  with the
assistance of hired boatmen (mallas). The
afternoon before the occurrence they had
come back from Hatiya'at 3-0 “».M. and
their boat was moored at Ichakbali. The
witness says they stay at’ Ichakhali for
passengers as 'there is Do khal at
Lambakhali, (We here know this to be
true~—indeed most -of the places
mentioned in this case are¢ as familiar to
the assessors and myself as Bondstreet
and Pall Mal are to a Londoner.)

Abdul Aziz, the fercyman, says he was
asleep at Ichakhali Bazar in the early
“hours of Sunday, 26th August about 2-0
or 3-0 A.M. Sadakali and Aslam. came
there. Sadakali, the witness says, woke
him up and asked him what manjhis thers;
wera. Sadakali began the conversstion
Aslam joined in it afterwards: The witness
said be was a manshi (manin charge of a

boat). Sadakali then asked when the;

_ boat would start; and Abdul Aziz replied
that it would leave for Char Lakhi on the
flood tide about 2 or 3 o' M, The witness
then asked “how m~ny of you are there?”
And. Sadakali said “we two' The
ordinary fara for pawsengers to Chay
Pagla,'says Abdul Aziz, is 2 annas a head
onty: and on Sadakali sayirg there were
only two ,of them the witness tild him
there were 6 or 7 boatmen and it would
not pay them to make the journey. The
men said they would think abit and
make them ancifer. The witness asked
vhow. much 1 Saduk=ii offered a rupee,
Aslam two rupees, and finally Sadakah
gct up to three, rhp es but the witn «s
held out for 4 and eventualy Sahik b
went away saying be would cansuit.other
peoploand did not retuen, ‘

The witness says he informed other

pecple of this matrer a day of two a'tet-
wards. He did not depose before Os-

man Ali Darogh but be deposed before
Mathur Babu, the Iaspictdr, ‘who under
orders of the District Magistrate eventual~’

ly sent up the case. This witness seems to

be aman of some substance and it may
be worth while to !mention a remark of
one of the assessors when the "defence
pleader suggested that he might bhave
buen bribed. The assessor refoined that
no doubt he might have been, but that
with ja man like that several hundred
rupees would be 'wanted and who was to
give them 7 . :
‘Then there is the evidence of Mohobatali,
This man is a resident of the village of
occurrerce, but mysteriously disappeared °
just before the trial. As the Police forgot
to take any recognizance from him (or
from any of the witnesses for the prosecu-
tion) to attend before this Court, it ap.
pears that he will escape scot-free for his
failure to appear.\ It is however proved
by the evidence of Idris and of witness
No. 17,3 constable named Mohim Chandra
Das—that search has been. made for him
and that be cannot  be found, and bis de.
position before the committing Magistrate
has been admitted in evidence under Sec-
33 of the Indian Evidence Act.” This wite
ness gaid in the Lower Court tha: early
that Sunday morning he met Sadakali on
yhe Char Uria village road. He was go-
ing towards the south with his wife and
with his child in his lap and after repeated
erquiries toid the witness he was going to
bis son-in-law’s,

M.habatalf did not say «here he met
Sadakali and as be dis: ppeared at the trial
in'tbe manher above described.it was not
possitle to question bim upon the point.
But itis irteresting to compare his evie

i dence with that of 1dris, who says he met

S~dukali nezr the Mukbtars at 7 or
8a M. Sadakall would se.m even
from the evilence of persons other than
the eve-witaess of the ocoutrence to have
been extraotdinarily , active that night
and early morning, Jchakhaliis ja good
4 miles from Sudharam, Tbereis then
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the evidence of the accused men’s ab-
sconding atter . the crime. Too much
of course should not be mide of this—
the accused were men who would
naturally be suspected. But till- a
comparatively late " hour on Sunday
it. was not known -that Ismail had
been murdered at all, and till’ this was
known thers was no reason for' any one
but the murderer to abscond. . The
extraordinary officiousness  of the
accused Yakubali and other enemies of
the deceased on the moming of that
day and their attempts—which at fest
proved successful—to get ~ Idris to report
the death as an accident, have already
been noticed—and points to their knowe
ing .more of the circumstances - of
Ismail’s death than jwould be known by
innocent men. The anxiety ‘of accused
Sadakali and Aslam ‘to get: away
from the n:am land that night :and
Sadakali's® presence” nesr the MukE-~
tear’s at Sudharam early -the ' following
mornirg have not been explained. It has
been proved by -the ‘evidence of Idris
and other witnesses that the  houses
of the four accu-ed were: deserted
for several days afterthe occurrence.
Even Mr. Reily, although at first he
tried to lic about it, had at last' to
admit when pressed by the Government
Pleader that he went to. the house of
Sadakali and Aslam on Tuesday moring
and found it deserted, and be is corrobo-
rated by ten defence witnesses. Head-
Constable Krishna Chandra Bbadra who
shuffied and lied if it be possible oven
worse than his master. M, Reily bad
- also to admit that ‘“as far as .be cap
recollect he does not think'’ that he found
or met with any «f the accused that Tues
day morning. No explanation of thel
absence bas been offered,

There is also some important evidenc.
given by Mr. Reily and Head-Constable
Kristo Dhadra as to the signs of struggle.
Mr. Reily says, Osman Ali showed him a
place about 100 yards from Ismail's hut
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“and about 70 yards from the tank and
that he saw- marks which Jooked :as if ¢
thers had beena  steuggle there.. This:
description ‘would about tally with the .
date-tree or rather: would be a good deal ,
south of if, but Mr. Reily admits that the
distances are only guesses and it {s certain-
tbat he must be mistaken of, at all events,
that what he says is incorrect. The place,
Ppinted out to my by both partigs as fhe’
place where the signs of: struggle were
found is that indicated in the Head . Gon=
stable’s evidence. It is on the road which,
leads by the S. bank of. -I$mail's tauk up
to his door and N. of the fari.of the
accused Sadakali and Aslam-—injshort on
Ismail's derasa and it ig in: that' part of
the daraja where there ia a depression—
in the dark cutting or gut .aleady
teferred . to.  The "witness . (who .be-. it
remembered arrived before - the darasa)
found footprints and kneeprints prv. both
sides of the path.and a plant. -abaut 3
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cubit high had been broken. ol

T now come, to thé evidence of motive,
which is very strang. 'Sadakali, Aslam
and Anwar Ali are all tenants of the decea~
sed, and none of them will pay their rent.
Sadakali, says Idris has not paid any for -
five or six years. Ismail first brought a
suit for ejectment ‘against Sadakali and
Aslam and got a decree—but the two mea
fook a nim hawla settlement from bhim and
stayed on. He aftecwards mied to enhance
the rent of the ‘sim:Aawle and again’
got & decres.s Three or four years ago,
Ismail brought a eriminal case for‘sasayit
against Sadakali,! Abdul ‘Haldm«{the
brother of . Yakub .All) <and two. ather
persons in : which . Sadakali:(was - fined,
Later—~two years ago,"he brought another
assault’-cause against .the same. 4 pac~
sons and Yakubali-—but .this latter pase
was dismissed. - Apainst. 'Aslam aid
Anwarali, Ismait-. brought-' conte anits
which. were still pending at the (ime of
his . death, Thq accused Yakubali has
an  uncle mnamed Jahiraddin, -, Jsmail

§ l

’

brought a suit against this Jahisuddia oit
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4 mortgage. bond, got a decree and
bought 'Jabiriiddin's baii (homestead) at
the Execution Sale. Jahiruddin, Anu.
ruddin, VYakubali and Abdul Hakim
opposad deceased in taking possession,
and’' deceased then brought a title suit
against’ them and got a decree. This
was 3 or 4 yearsago. Deceased after
getting the decree took possession of the
homestead, but later on Jahiruddin's son,
Amiruddia felled and removed a tree
from'it. lemail then brought a crimiaal
case and Amiruddin was fined. About
3 yeard ago, Asmail's son, the witness
ldris, was sssaulted as he was going to
that ‘homestead by Yakubali accused and
bis - brother Abdul Hakim; and the
same day these two and their cousin
Ameeruddin  looted some paddy from
otber land of lsmail's. . For the beating
fdris brought -a criminal case in which
Abdul Hakim was sentenced to a week's
imprisonment and Rs. 10 fine. For the,
loot Ismail brought anotber ' criminal
case in which the same Abdul Hakim
was seatenced to a,week’s imprisonment
and Rs. 20 fine. lsmail also sued and
got a decree for ihs mesne profits of
- Jahiruddin’s homestead. One Esaf bro-
ught & case of cattle theft against
Ismail at the instigation, it is said, of
these 'accused. - Sadakali gava evidence
for the prosecution in that case, which
resulted In Ismail's acquittsl.: Ismail let
out threa Zaf’ss of land to Sadakali, and
.88 the latter would not give it up (and
apparently would mot pay rent for it
sither) Ismail resumed possession by force
‘& montk or 8 month and.a-half before the
murder. One day later on  S:dakali
cameto this Jand and threatened Idvis
and his father saying they had done {or
themselves by taking the land. The very
day befors Ismail started on the journey
frem which he never returned alive—the
Priday-Ismail and his son were trying to
impound some -cattle of Sadakali which
“were cating their paddy, but desisted in
consequence of the threats of Sadakalj

and Aslam, the former of whom said
this was the last they would do (ht
this is your last time.)

These facts are mastly derived from
“the evidence of Idris the son of deceased.
They are not gainsaid ; but a number of
decrees, Judgments and the like (Ex-
ibit 6 to 23 inclusive) have been 'filed to
corroborate the oral evidence, The evi-
dence of Kali Kumar Das, Ismail's
pleader, is also important in this connec-
tion. He prcves that on the day of
occurrence rent suits of Ismail were pen-
ding against the accused Aslam (who
lives with Sadakali) and Anwar ali and
that the very case in which, Ismail
gave evidence that day was one brought
by his wife against* Abdul Karim and’
Karim Baksh, tbe latter of whom, as al-
ready.stated, lives with the accused
Yakubali and his brother Abdul Ilakim.

We have it, therefore, that deceased had
constant litigation both civil and criminal
with all foue accused ; that on the ight
of occurrence he had suits pending against
two of the accused (Aslam and Anwarali),
was retumning from giving evidence
against the male of a third (Yakub Ali)
and bad been threatened so lately as the
day belore by the fourth (Sadak Ali). :

I pow tum to the defence mads
by the four accused themselves,
From the committing Magistrate's
order sheet it appears that on the 6th
December, three days after the exa-
mination of the witnesses was concluded
be beard arguments and it was not till
after then—till the 7tk that he examined
the -accused. This was a somewhat
unusual procedure, and obviously it was
tothe advantage rathee than otherwise
of the accused.

On the 7th December—the day after
arguments were heard the four men filed
a joint written statement- (Ex. 29)the

yurpor! of which is as follows =~
We are not guilty, we did rot _

murder Ismail Jagirdar, we have unjustly -
and falsely been accused owmg to a con-

spiracy.
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3. Nanda Kumar Das alias Nanda
Basi Das, Nanda Thakur and Sadakali,
residing in our neighbour-hood are very
litigious people’ and  are  formis
( village tours corruption of “ attorney."”)
During the Police investigation they
threatened and extorted money frotn
several villagers, and. demanded money
of us, and as we refused to pay
they have tutored . their neighbours
and got up other false evidence long after
the occurrence and brought this charge.

2. As a matter of Ifact we are quite
mnocent. .

When examined orally by the committ-
ing Magistrate the accused declined to say
anything mare. And with the exception
of the accused 2 Aslam, they have been
equally reticient in this Court.

Aslam says that beisa very poor man
without even a hut to five in, and that
on the night of occurrence he had
fever and headache and could not go
out of doors or even take his food. He
says be had paid his rent all right but
still Ismail sued him. He also says that
deceased’s family bear him a grudge,
because be did not depose when cited in
Ismail’s defence in the cattle theft case.
The charge against him, he says,
has been fabricated by the three men
named with the belp of Jashoda Babu
{the Muktear). They bave charged him
because he would not give them money*

To deal first with these separate alle-
gations of Aslam; it is to be remarked
that mo attempt bas been made to prove
that be was il and confined to his house
on the night of occurrence—that it is in
evidence that be and Sadakali, livein the
tari immediately south of deceased and
that no attempt bas been made to show
that Jsmail cited him as a witness in the
cattle theft case—a thing grossly improb.
able'on the face of i, .as Aslam
was living with Ismail's bitter enemy
Sadakali. If Aslam bs a very poor
man, it is difficult to understand why
anyone should try to extort money from

him. *“The empty traveller will whistle,
befare the robber and his pistal.”’ - .. -,
Proceeding next to the more . general
allegations of the four accused, there is.
no evidence ‘'whatever as. to- the litigious
disposition of Nanda Kumar  Das . aligs
Nanda Basi Das, of Naoda Thakur or.
of Sadakali, Noc isthere any evidence
that they are fowrais or touts—or that
they threatened or extorted or attempted
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to extort maney either from the .ren. ia -

the dock or from any one else. * Nor does

it apper at all likely that if the men or ’

any of them really extorted or .attempted
to extort money from any of the villagers
thers would be any difficulty in getting
the villagers in question to say so—for.

there can be no question that " the whole i
{ power of the Police Department from, the’

District  Superintendent downwards,
has been thrown into lbe scale’ on
bebalf of . the defence. It appears
therefore that the defence . got. up .
by the  accused themselves has’
entirely failed. 1 may remark before’
passing on to other matters that there ' is
no evidence that a single one of the
witnesses for the prosecution isin any’
way connected with either of the three:
men said to bave fabricated the case,
and that these three men are, on the
showing of . the defence, men of no
particular consequence. D
From the defences set up by the
accused themselves I turn  to the'
defences set up for them. The first’
of theseis that the witnesses »who
now testify that they saw lsmail
being carried—Hosan, Torap, and ' Islam-
—did not depose before the Police. The-
all sufficient . answer to this conten.’
tion is that these three witnesses swear
that they did depose before Osman:
Ali Daroga on the moming of the 28}
August at Ismali Jagirdar's dareja and’
that Osmanali Daroga does not dare
to come into, the witness box and
contradict them~—or if that way of putting
it be preferred——if the very obvious fac",
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that Osmanali - is ﬁnancing. the delence
and is the defence, be ignored—that. the

accused men's ‘pleader ‘did not think it

worth wbs!e to call him, - .
'l’ho‘coments of Osmanali’s dnanes--

and his tcports Aare ‘not evidence—being

stateinents in writing made by a person
who "is’ within ‘a few hundred yards of
the Court but who is not called as a
witness. The prosecution are not called
upon to explain the fact that he dld not
.send up the zccused.’

His omission to ckalan lhem would al-
most indicate his opinion that the case
was false,” and” such Opmmn. even
though bonestly entertained would ‘mot

itself, and as distinguished from
tbe grounds on which It was based be
revelant,’
adequate  explanation 'of .- Osmanali’s
inaction’ forthcoming 1~ -and  indeed
the defence’ pleader’s decision not to
.examine|him was the best possible in-
dication how complete that explanation
was and how entirely his attempt to
negahve it bad fanled "The explanation
isto be found "in’ two facts—the Hrst,
the extraordmary (1 wish 1 could say
unparalleled) ascendency which Osmanali
has acquired in this District—and the
second his connection with the accused.
_ Evidence has been adduced by the pro-
secution—and with one trifling exception
no attempt bas been made to rebut it—
that a number of witnesses deposed
before Osmanali to facts incriminating
the ‘aocused—that the most important
of thesc depositions " were recorded
by Inm the . moment the D. S. P's
back was ‘tuened. Every circums.
tance of tnme and place is given—a crowd
of people are said to bave been present
and several are acmally named.
Evidence has also been given that
when the witnesses were summoned by
the D. S. P., Osmanali told them (in one
case when handing the witness the
summons) mnot to give evidence. This
is also said to bave taken place at a &at

“There is however a ' very |

and several names of persons present
are given. Evidence has  also been
adduced that alter - the men had
given their evidence Osmanali threate
ened them. ‘On one occasion—the 15th
September just after the*D.S.P. had
left, at Peshkar’s Aaf, before a number
of people ‘of whom several are named-
and all these things are said to have
happened within three or four miles of
the sadar station undee the very noses of
the European District’ Superintendent
and the European District Magistrate.

It bas been urged by the defence that
the conduct ascribed to Osmanall by
these  witnesses is so extraordinary
as to cast doubt upon the test of their
evidence. Bub it is strange if bhe
thinks this to be sc, that the defence
pleader does not put Osman Ali in.o the
box to contradict these witnesses—to tell
a more probable story.

As a Zamindary Manager once told me
in the very house where 1 am writing this,
the people who bave resl power in
in the mofusil are not (save in excep-
tional cases) the European officials but
the European officials’ pet natives. It
is the pet Deputy to whom a native
goes when he wants to get anytbirg out
of the Collector-Magistrate—~the pet
native . Policeman—sometimes Inspector,
sometimes Sub-Inspector, somctimes
Head clerk who leads the D.S. P, by
the nose, and the  District Judge's
Sheristadar is often in everything but
the actual disposal 6f cases a far greater
personage - than the District Judge.
‘And this i3 due to twa causes. Ore,
the enervating npature ol the climate
and the inertia it produces, and which
leads the European officer to leave
more and more to the subordinate
who saves bhim so  much trouble ;
the second, the fact that between us
and the natives of this country there
is a great » gull fixed. The causes

.of this separation between the rulers
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and the ruled are manifold and need
not be referred to here. Sufice it
to say that the fact of that separation is
notorious and that the natural result
of it is that we very often know very
little of what is going "on around us.

Till I came here the most notable
example I had met in these provinces, of
the type of subordinate [ am speaking
of, was the Sherishtadar .heis still the
Sherishtadar of the Judges' Court at
Mymensing. But Kisto Kisore Bysack
the Sherishtadar is altogether eclipsed
by Osmanali, the Daroga.

Mr. Reily's evidence “as to Osmanali
isas follows. He can't say exactly bow
many years Osmanali has been here;
but he was here when he (the witaess)
arrived. He has always considered
Osmanali to be of good detective ability,
Wkhenever he has had anything specially
difficult to do—any specially dificult case
~—he has usually pat Osmanali on it,
Osmanali bas been the orly Sub-lIns-
pector ke has had whom bhe could
depend on for a difficult case. Mr. Reily
believes he has recommended his promo-
tion., He believes he has been pro~
moted while- he (the witness) has been
here. Osmanali has received a watch
and a Imedal while Mr. Reily has been
bere, Mr, Reily has had every confidence
in him.

The crosseexamination of the *defence
pleader on this point was mainly directed
to showing that other people besides Mr.
Reily bad had confidence in QOsmanali,

This may be granted, The success of a
man of this kind depends on his not
being found out by his European superi-
ors, and manyof them Kistg Kisore
Bysack for instance, have most beautifu
testimonials.

Mr. Reily was more communicative to
the defence pleader ( who had originally
cited bim ) than he was to me. He can’t
say for certain, says Mr. Reily, bow long
Osmanali has been in service—hs bas all

for
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district~he worked up his way from a
constable for a’ short time.'

the witness is not sure which, for
abcut three months. . The fool ia Mr.
Reily is even more prominent than ihe

knave and this .flow of information must
bhave rather disconcerted the defence-.

pleader, who merely wanted to get ou
of him that Osmanali was a man of long
service—when, it may be for want of
breath, the witness stopped, Babu R, K.
Aich managed to elicit that he believed
Osmanali bad been in Govt. service for
more than 35 years. He is in the second
grade of Sub-Inspectors. Mr. Reily be-
ieves he was given the watch in the
time of his predecessor Babn Rash
Bebary Biswas. The chain was given
by the District Magistrate on recom-
mendation,
not say on whose.

Mr. Reily .
believes he was in Barisal or Jessore,’

adds- Mr. Reily, but does

The Government Pleader _of this Dis. _

trict is a man of strong religious con-
victions. It is possible due to this that
he did his duaty in this case, it may be
at the expense of his interest. Many
Govemment Pleaders—the one at Chupra
instance—~would  certainly - pot
have done their duty in this ' csse.
Otber people, it appears from . his
cross-examination of Mr. Reily, bave
not had the same high opinion of
Osmanali as Mr, Reily himself has,
Mr. Reily believes that the S. D. O.,
Feni, called on Osmanali to show
cause why he should not be prosecuted
under Section 211 (bringing a false case)
in nine salt cases which he chalanned,
These nine cases were (thereupon) trans.
ferred from the Court of the S. D, O,
Feni, to that of BabuAshu Tosh Banerjee
at Noakh i. Yes, he believes Ashy Tosh
Banerjee has dismissed all those cases,

Hehas nct as yet taken any acticn against -

Osmanali after the dismissal cf ttece
cases. Those cases weredismissed before
the Puja vacation, He knows that a cer-

along, Me. Reily beliaves, been in this ;tain number of cases which Qsmanali had

-
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sent up in 'C.' Form were directed by Mr.
Ezechiel to be sent up in “A"” Form. (The
question was: Is it not a fact that
many such cases,. &c? The witness at
ficst answered **1 believe so.” 1 then
asked him if he did nat krow and his
reply was as above.) Itis-a fact that
in some of those cases convictions were
."obtained. - He did not take any step
against Osmanali after convictions were
obtained in those cases—except calling
for explanations. The Goveroment
Pleader then asked the witness, *‘am
I to wunderstand that alter receiving
explanations you dropped the whole
matter 7’ The witness replied ¢ I don’t
think I bave dea’t with all the explana-
tions as yet.” In answer to further ques.
tions of the Governmet pleaders Mr.
- Reily said that be knows. of a case in
which Hamidall chowkider was com-
plainant and Serajul Huk accused—
decided by Babu Sarat Chander Sen,
Deputy Magistrate. It was a case of
cattle-lilting. He did not take any action
upon Sarat Babu's remarks against
Osmanali in that case—but believes
that an enquiry was made into them
under his orders by the Inspector Bharat
Chandra Majumdar. (The last in reply
to a question put- by rbe Court at the
instance of the defence pleader.) )
The case of Empress vs. Mohesh
Chandra Guha has aiready been referred
to. Mr. Reily says that the District
Magistrate Mr. Ezechiel, ordered “A''
Form to be submitted in this case. The
District Magistrate is  head of the
Police. Mr. Reily is only bead -of
the Police underhim. It did not occur
to Mr. Reily when Mr. Ezechiel ore
dered “A’ Form that it was desirable to
remove Osmanali from the charge of the
Sadar thana. He has heard that one of
the witne<ses atterding Court in this case
was arrested by a town constable named
Isopall, hut had not, when he gave
his evidence, seen the first .infor.
mation in that case. Town constables

are under the SubsInspectors of the
Sadar thana.

With this evidence should be read that
of the defence witnesses Kristo Cbandra
Bbadra, Head Constable of the Sadar
thana, given on the 3ist January,five days
after Mr. Reily had given the above evi-
dence, and three days -after Me. Reily's
examination had been concluded. Osman-
ali says the witness, is still in charge of
the Sadarthana. He has not been gus.
pended 50 far a9 the witoess knows, no
proceedings have been: instituted against
him by the superior Police autharities.

Magistratesand Sessions Judges may
complain of QOsmanali, but it matters
naught, o longas he has his "depart
mental superiors on bis side—it is the
Magistcates and Sessions Judges who
will come to grief, not he-so long as he
keeps out of the witnesses box-»can’t
prosecute bim ; and be knows, well enough
t.har Governmcnt won't. :

-1 now come to the natwe and extent of
the Supervision exercised by his departe
mental superiors over Osmanali during
the month or more that the case was in
bis bands. The supervision exercised by
the Inspector will.be discussed when I
coms to deal with the Inspector's - evid-
ence. | confine myself here to the D. S. P.
Mr. Reily says that be ‘weot to the
place on the morning of the 28th August
to *‘test the enquiry’! made- by Osman-

ali. All he actually did however
was to examine compliinapt and
bis mother and “speak to® the

village choukidar. Aflter the 28th all he
did was to * supervise the enquiry from
tre office ** by seaing the diaries as they
came in every day. The way be exercised
this supervision was by passing written
orders. There were three such orders.
The first, dated 20th°® August, is as
follows 1 * the Sub-Inspector must make
every endeavour to trace the accused.”
The accused, be it noted, were not at
that time ascertainable from the diaries.
All, the order means, is that the Sube
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Inspector must try to . find out
the murderers—a  harmless  order
enough but not a very useful one.

The second order, dated 3ist August,
is as follows: * The Sub-Inspector
should have recorded their statement
under Sec. 161." By " their” Mr. Reily
explains he meant the -accused. . As
under Sec. 3162 of the Cr, P. Code, such
a statement would rot be evidence -this
order also isnot a very useful . one.
The only other order Mr. Reily passed
was on the 1st September, It runs« “The
Sub-Inspector does not seem to have
guestioned the accused as to the actual
occursence—whether they were present.
The Inspector must see that important
points are made quite clear.” - |

Much as [ have coademned Osma.nah
I do not think he could reasonably have
expected the accused to admit their pre~
sence at the murder or - could reasonably
have attached much (or any) impor-
tance to their denial. So much for tte
supervision from the office. "I now come
to Ex 3 the petition which Mr, Ezechiel
sent to Mr. Reilyon the 6th September
and which the latter returned the same
day.
tenso.

Against para. 4 when complainant sad
that some persons had disclosed the sus-
pected enemies of his father had actually
caused his fathers' death, Me, Reily bas
‘noted * incorrect, no such evidemce bas
been eliciated.”” In pacra. 5 Mr. Reily
has underlined the name *‘Amjad Meah"
and has noted agaiast it “He is a
pancbayet and went to the village with
other panchayets on being called by the
Inspector. The statements mentioned
bere are all mnonsense. 1 have visited
the spot and tested the enquiry.”

Agsinst para. 6 be has noted * The
Inspector has been supervising the
enquiry locally. and has kept me informed
daily of how the enqulry ‘is proceeding.
Up to date there is no direct or circums-

artial evidencs against the accused, in

told him.

It has already been gquoted in ex-,

fact there is not an atom of, evidence
sgainit any one. The complainant may
be directed to produce his witnesses
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bel'ore me who bhe thinks will prove bns '

case.’

Now Mr. Reily admlts that “ the only
steps which he took to test the truth of
Ex. 3 were to look at the Police papers
and to question the Iaspector and the
Head Clerk. The only test he had made
of the enquiry was that whick he had
made;on the 28th August and which bas
already been discussed, and he bad not

since then beea to the spot. By his note-

“'incorrect no such evidence bas been
elicited " he merely meant’ that no such
evidence was to be found in the papers
which the Pclice put up before him. He
denied the statements in para. § to which

his attention was specially drawn by the.

District Magistrate, on. the strength of
what the Inspector and the Head Clerk
Tke Head Clerk certainly and
the Inspector ke thinks told ,him that
Osmanali was not related to the accused.

So far as he ¢an recollect he did not ask -

Osmanali himself upon the subject. His
marginal note as to Amjad Myan was
based on the statement of the Inspector.

This was when Mr. Reily was examined
by the Court. When cross~examined by
the Government Pleader bs said that he
cannot say whether Amjad Meah is pan-

‘chayet of the village of the-deceased, 'as

he made no enquiry on the point. *“He

then shuffied and said he may have made
he emquired”

enquiries.” He thinks
from his Head C(lerk,

by “the
that he can not recollect that he
made any enquiry as to the truth or
falsehood of the allegation that Amjad
Meab was a panchayat of the village.
It is noteworthy that the Inspector
Bharat Chandra Mojumaar entirely fails
to corroborate Mr. Reily’s evidence about
Exhibit 3. .1 think that probably Mc.
Reily's evidence as to his consulting the
Inspector is false and that he consulted

when © pressed

" Governnent pleader "he said -
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ro one but the Head Clerk. It may be
that between bis examination and his
cross-examination Mr. Reily found that
the Inspector was unwilling  to be on his
behzlf. 1dopot think Iam doing Mr.
Reily an injustice in saying that what
he did on Exbibit3 was to pass on
to the District Magistrate ' a series of
of falsehoods told bim by tis Head Clerk
under hig own signature and to add to
them other lies of his own .intended to
‘wake Mr. Ezechiel believe that he had
carefully checked the investigation and
gone inte every thing himself,when he bad
really done nbthing of the kind, but on
be contrary had grossly neglected his
duty. Mr. Reily's suggestion that the
compldinant be dicected to produce his
witnesses before him (Mr. Reily) was ob-
vigusly designed to prevent Mr. Ezichiel
from "‘taking up the case from the hand
of the Police’’ as prayed by complainant
" and "taking down the evidence by his
\Worship's self or ordering due enquiry
by a competent court.,”” And the result
achieved was that tLe duz enquiry by a
competent court was postponed for an-
other one  month and 10 days. The
~way in which Mr. Reily played into.
Osmamali's bands with  regard to his
special Diaries and the summoning
and examinationof the witnesses has
already been described. It is not neces-
sary here to go into Mr. Reily's praceed-
ings on the 14th and 15th September.
Mr. Reily never went to the place after
the 15th. He admits that he would not
send up any report at all until Mr. |
Ezechiel ordered him to send the other
Inspector  Mothur- Babu down to the
spot to arrest and chalan the accused,
and that Mothur Baboo actually did
arrest some of them but then even after
they bad been arcested and in defiance of
the Mogistrate's orders he sulasitted

#C.” Form—and submitted it o9 already

September he talked over the case with
Osmanali and Bharat Babu—and hetre
again there is only Mr. Reily's evidence
that Bharat Babu as well as Osmanali
was consulted. It is I think not unreason~
able to suppose that Me. Reily’s delaying
and his disobedience of Mr. Ezechiel's
orders were due to Osmanali's influence.
Of Bharat Babu’s supervision suffice
it to say here that on his own showing it
was nominal. And it will be seen [rom
the above that Osmanali not only could
but did twist Mr. Reily round his litile |
finger. . It is due to Bhbarat Babu, who
s0 far as 1 can see has not told any direct
lie ttough he has probably kept ba.k .a
good deal, that [ should pint out that in
all probability be was powerless to check
or control Osman Alj, and that if he had
attempted to do so, he would probably
only bave got himself into trouble. .
* It will thus be seen that Osman Al
was in a first rate position for burking this
case if he had wished to do so, not only
was no effective control in fact exercised
over bim but he had no reason to fear
that any such control would be exercised—
bad on the contrary every reason to
believe that whatever he did his superiors
would back bim up through thick and
thin. } now come, ta the motive which
QOsmaa Ali had for burking the case.
This ~ may .of course have . been
a pecumiary one but a more patural
and -obvious explanation is supplied
by his relationshipto - the accused,
Osman Ali's  maternal  uncle (mama)
Ali Manghi is paternal uncle (chacha)
of the accused Yakub ali, Osman Ali's
daughter “is maried to the son of the
Amjad Mic already alluded to; and
the accused Sadakali is tbis Amjad Mir's
maternal uncle, - Abdool Hakim the man
discharged by the committicg Magistrate
is Amjad Mir's neptew. Aldool Karin

| who though . accused in this case is not

stated just as Mr. Ezechiel was going i on Lis trial, is Qsman .Ali's wile's uncle,

away. He

the pesiod between g5th. and a8th

wlso admits that during ; Another accused i{arim Buksh (the man

who' lives with Yahubali) bas masried
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the niece of Hamidullah, Amjad Mic's
nephew, It will thus be sten ‘that in
this way or another Osmanali :Daroga
was connected with mo less “thar five
of the persons implicated in’ 'the-casd.
Furthzr it istproved that. this Amjad Mir
was extraordinarily active b daving:- the
Police investigation,” as alsa’ wis © his
nephew Hamidullah. This Hamndulh is
better known by his tobnquet indeed the
witnesses bardly ever call him by his namé,
Many. people, perhaps wrongly, i-atéach
considerable importanca to the indicatién
of character : afforded by : the fickname’
given to a person by those whe knbw. bim’
best as, in a case, reported by . Maentague
Williams, 3 poor little innocent girl tost
her rape case againgt a great beatal xnan-
becausa ¢ they called hee Cock . Robing',
as the Head of ;the “Local Govermment,’
among « the Anglo-lodian ; comomnity
is universally known as. Soapy.- John s so
none of his neighbours ever call Hamid. -
ullah any thing but': Hamida: Thebp.
Hamid . the = Rogue. ... ¥ -fawmis,
Hamid might setve- as. & translation
but that $%. denotes instead of coa-
noting . rascality (every Bengali will re-
member the §3 5151 of the Allgler Ghorer
Dulal). Amjad!Ali and Hamidyllah Thaka,
says Idris, were in his village the. whole
time the Daroga was thers. : They do
not live in his vijlage,. Amjad Jives =z

2} miles and Hamida pne mile off. ! Th
were looking after the case an. behalf (o)
the accused, they would ga to the houses
of these latter and come back te whisper
to Osman AL, s H ]

]dris was cross-examined for nearly two

days but no attempt was made to impuga |

his testimony as to the part p!ayed by
Amjad and Hamida Thak, -
Torab Ali deposes that he saw Amjad
and Hamida before the Daroga when he
was examined by the lutteron the morn-
ing of the 28th August. Lo o

Limail " (Islam) goes funher. He
says tkat bavirg ' received certain
information be went t6 the Japirdar's

]

1'¢ases” aRd- ‘know “about’ Jaw.’
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Bari the moruing alter the oc'c!méhce ana
was present when the body was taken out
of the tank. ‘Asthe jamadar (Knsta
Bhadra) - was ' preparing the Ssramal
(descriptive roll) of the corpse,’he caught
sight of Amjad and' Hamida and beckon-
ed them to'come aside. They did so'and
be ‘toid them ‘what he he had 'seen the
ight before. The? told him not ¢o Tell the
Head-Constable, but " walt’ - till" ‘the
Daroga'came‘ andtell him. '“This
witness -also " sags ¥ that ' Amjad ‘and
Hamida were™ present 'wben " he dcposed
The defence pleader had nat ventured to
crossiexamine Torab as td Amjad, ‘and
Hamida, but he elicited from Ismail® that
thiee ‘otber persons'named’ were present
‘wher th€ body was taken ouf and. asktd
him why he told 'Amjad ‘and Hamida fris«
tead of telling them.' The witness “réplied
that they were country fellows like him.
self,"while Amjad 'and Hamida' condiict
"lt “will
be seen “frond the abové" ‘that! - tilt
the case’ for theé’p prosecution’ was 'closed
10 s cious attempt was made’ to dispute
the fact that' Amiad and Hamida’ were
prcscnt at i the - Police investxgatlon
and -were looking after the defence.
‘The?" First witness' for the defence ' was
the “Hiad- Constable (Knsn "Chandra
Bhsdm) whio - prepired© thé ! niralkal.
Thiy ‘witness ‘admits that Hamidd Thuk
wad peedont -when eknathal - was written,
‘but deniés Xhat <Amijad “was there, He
admits that: Amjad was preserit oms day
during the * investigation. -+ He' * denies
knowidg '« of « any relationship betwaen
AmjédahdHam:da e uTraa,
Thc surathal prepmd by this witness
has) mysteriously ‘disappearsd. The wite
ness says he read it “over ta Osman Alj
on the night of the 27th " August (why he
kept it t:ll then does not app:ar) and has
not seen it smce. "
. The prosecutmn ;llege that the surate
kol bas been made away with because

Am;adxmrs name was in_ it as 2 wite
‘ness. The witness denies this, but his
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prevancahon was mare instructive than
any” admissipn and e will not swear
that no ' Amjadmir is downon it as a wite
.nes: Probably hei is oot wuhou; suspis
cion that the ;urgtbd mlyL purn up yet,,

~ The w:tneq has ;committed grogs per-
jury on other pomts and | havo na besita-
tion in disbehevmg his, cv:denc. a8 to
Amjad Mir's absence and, in “peeferting
that of I,sma:l (lslam) The defence . have
nct attempted o deny thc relagionship
between 'Amjad and quanali. Aqjad
‘bas, . however, Jbeen . exammed Jor
the dele'lcgand has Aenied, that, h; is
Aany gelation cither of the accused men. of

of ﬁlmndalqr that he. Iookud -aftex, the

case for the dafence in the. Lower Couct,

lky: ke only nttended the . Police
mveshgatm on ;one -dq .when Bharat
‘Babu was therg—that BSharat. Baby ;sent
for }um. The defencq cited Bharat,Babu
ut dld not exqmme bym ,om this, point.
Thu "Amjad, it appears, is a panchayet
not of Ismail Jagirdaq's village but of the
neigbbourmg village of Salla., >ho admits
‘be lives 3 mileg from, Ismail, There is
‘nothing but iy owy worg to ‘show -thap
Bhatat Babu ever sent for him—and, per=
hapshe may hav, felt it - would pot, be
safe for him,to deny hu Jprasence at 3
time wheq Bharat; Baby was present.
Not only is. Amladl evndenu at vai-
‘ance with thq: given by nvexax vutnusu
for the proaecmon, twq. at Jeast of whom
were Joot _even _icrosseexamined . on
the point,, bu; the .witness - himoelf is
obviously pot g man on whom any reliance
can be ptaced. He admits that he was
aduftry in the Collectorata., e denies
having been dismissed but says be was
suspended and that after being suspended
be never rejoined.’ Ha also admits that
all bis property bas been sold in execution
‘of a decree and that the decrea Bas not
been satisfied thereby, He admits that
he heard of the occurrence before the
fnspector’s visit and knew that : Osman
Ali, bis daughter-in-law's’ fatber,’ had
gone .to investigate ; but he says that

there was rain amd storm and he was un-
well and did not go to the place. .« . -
. Ali Manghi, a very old man, has desied
all qunnection aot . only with  accused
but with Oamanali,  As . to the rela-
tionship . of |- Amjad Mir , with the
accused and of . Ali  Manghi ~
both |Osmanali and the -accused, tbe.
prosecution have sot only examined Jdris
and Rajabali, but bave called two witnes-
ses who ace themselves relatives of Amjad
and Ali Mangbi. The first of these is
Abdul Latil ( witness 33 )o.- This man is

| a Khas Mahal peonand is also & taluge

dae.. He says that Amjad Mir's mother
was his own grand-aunt, that Amjad dalls
Sadak”All nephew and that the two ‘men

visit ieach- other. Hamida, be says, is
Amfad’s beother's'son. ‘The witness says
that be was present on two "days of the
policw investigation, and that hé looked in

 twice during tha evening on bis way home

from jofficed “Amjad and Hamida' were
present and looked after the - case for ‘the
accused. AmjadMir, it should be remark-

-ud, denies even knowing !this witness,

Witness No, 14 Abamic says that Al
Manghi's mother ‘wa¥ his “aunt, so that
be .and -A% Manghi !are’ first cousins,
Osmanali’s lather he says, is Ali Manghi’s
cousin’ and Yakubali' and Ali Manghi
are’ kimilardly :related. - All Manghi's
sisder ~Mana Bibi lives with -Osman Al
sod ber . husband Reajuddin died- in
Osmas ' Ali's . bouse, ' Ali- - Mangh,
denisd evea knowing- this witness and
says that 5o far from Ana-Mir's aunt
being ' his mother. Ana-Mir: and ' he
are  not . related | at  all. - Ali
Manghi however finds it convenient to
forget what his own mother’s namne was,
o whether she had any brother. He
admits bowever, that DMunabibi is
his sister and that Reajuddin was hec
busband. He denies that Munabibi is-
Bving at Osman Ali's but admits that
Reajuddin is burried there. I have
po - hesitation in  disbelieving the
evidence of Amajad Al  and o
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Ali Manghi and in believing ia spttc ol
tbat evidence that Osmanali is related
through them to tbe accused and that
Amjad Mir and bis nephew Hamida
71ak managed the delence befors bim,
For the above reasens 1 do not think
that there is- anything 'surprizing in
Osman Ali's failing to  send up the
acewsed, | nor -~ does  his omission 'to
do so in any way shake my’ belief
in the truth of the ‘evidence as to tle
accused men’s complicities: now given
by -the prosecution ' witnesses. The
reason why + Osmanali does not him.
sclf ventures into the witness box is
simpla enough, It is contained in Section
477 of the Code of Crimmal Proceduce,
which empowers a Court of Session when
perjury is committed before, it to take
up the case itself withont any reference | -
to the Magistrate or t¢ Government.
Osmanali knows bettec than to put  his
own head inside the lion's jaws, But still
there bad to be some evidence contradict=
ing tha evidence adduced by the prosecu~
tion “that Hosan, Torab and Islam
deposed before Osmanali on the 28th
August and the Head-Constable Kisto
Chundra Bhadra, a subordinate of
Osmanali, is accordingly put forward
to give that evidence. .This. witnesse's
prevarication . about Amjad Mir and
the mysterious disappearance of , his
Serathal have already been noticed.
He gave asoma palpably false evidence
as to bis finding & number of the actused
present on the 2znd Aagust and a refe-
rence to his depositon will show how ke
prevaricated as to the D, S. P's finding
the bari of Sadakali and Aslam deserted
on the following moming. He

says that he was with the Subelns.

pecter for the whole of Tuesday, the 28th
August, and that neither Hosan, Torap
Ali nor Ilam deposed befors tha Sub-
Inspecior on thut day. He also says that
be remained at the place for gor 5 days,
but that none of these 3 witnesses

depused on  those  days eiher. In

eross-examination - the - withess 'said ~

 that the SubeInspector did" not' depute

bim on any duty that day.’ He was that
whole day and mght at lsmail ]aglrdar s
hn—-be did not go anywhere else.”

* He was then asked by the Government
Pleader: “Isitnot a fact, as stated’ by,
QOsman Ali, that he deputed you that day
to  make ' enqumu and that' you
retumned at 1o P.' M, ‘and” told him that
you had found out nothing 7" -

A~1 do not remember it.

Ques.—~Canyou swear that - 'you did not
go out of complamant s ban that 24
bom's ?

 Ans,—I did not go beyond the vnliage.

‘Ques.—1 am speaking of complainant’s
Bari, can you swear you dld not go out
ofthat? = °

Anéo—I can'not say for certain, e

* The witness can however say for certain
that during the whole day thé Daroga
did not examine the' three witnesses s
Torab Ali, Hason Ali, and Tslam, He can
not say how many witnesses or what wit-
nesses Osman Ali ‘examined on that day.
He did not know Hosan Ali or " Torab
Al before. (The witness says he knew
Islam before, but denies it because  Islam
wasa witness to the Surafhal) He first
saw them in Court. ‘He had never “seen
themtill they came to court to give- evi-
dence. He was sitting to the North' side
of the tamadndtree, {a tree in Ismail’
daraja, " under * which = the witnesses
say they ' deposed—a few yards lrom
the cutchery ghar) when the "Dorogd took
deposition, but bow long he remainded
samng therehe can not say. "He ¢an’ 't
say on which'side “of the tamarind tree
the Darogs was seated,” He does not ree
member whether it was in the morning or
afternoon that the Darogs examined wite
nesses. Sometimes be was in the cutehery
but. He can't say at what tiine he was
under the tamarind tree and what time ia
the catchery hut, Torab Ali, Hosan Ali
and Islam were not there—be can not say
what other witnesses the Duroga examine
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&d. in shért the witpesses cannot tell ws
anything else at all about the examination
of witnesses by the Daroga on that day,
The one thing absolutely posmve about
is that the Daroge did not examine any
of thesc three men, although the examma-
tion was more than four months ago “and
_the witness admits that he never isaw two
of the thrée men in ‘bis life till 4 few da)s
befm giving his evidente, Gt
‘ Comment .on this evidence is. super-
ﬂuous. I can not believe. Klsto Chandra
Bhadra and’ thmk ‘he has " committed
gross perjury. Not improbably he tas
received a heavy bribe for doing so. an
in connection with  the possnble motive
for his purjury 1 may mentlon, a fact
which s not of course evidence on the
issue as to the guilt or mnccem;e of the
accused-—the fact that Qsmanali's cross~
gxamination in Empress ps. Mohesh Chan-
dra Guha (the record of which I sent .for
.while the case wasigoing on). shows thar.
he bas amassed what for a man in hu
posmon may be caled a conalderable lor~
tune. It is worth while poting that ng
one, mot even Hcad'Constable Kisto
Chandra Bhadra denies that Abdul Aziz,
.and Rajjab Al} gave tvndcnce before
Osman Al incriminating the accusedl nor
bas any evidence whatever been adduced
to pebut the allegations of these two
‘witnesses and ofithe three eye-wunesses of
tbe occurrence contained in Exhibit ¢ and
repeated on oath at the trial, that they
were threatened by Osman Al ot
, Naxtit isurged (or the defenca that
,Hasan ali and Korap Ali in going from
.Bellew. Shahib’s Aat to their homes, | H
“would have rmurally takea on not the
theroute ABCDE F G H 1.J K
‘LM N O a described by . them
(mdc "Ex.’s) ‘'which 'route took tbem
"o tte east of Jsmail Jagirdar's bouse,
but a'shorter route. In the D.S. P's
"remarks on the * C " Form:.(Ex. R7)

two starter routes are’ ' suggested
(1) Gura ‘Mir's, read  (z) Ashak
Jamedar’s tead. In the, arguments

bowever Gura Mir's road has practically
been given ‘up, ‘as ‘it. is proved by s
Saroda Mohun Chakravecti (and we also
saw for oursclves when we visited the
spot) that this so-called road is a ‘mere
footpath, almost on the Jevel of the fields
and it is;admitted on all bands except
by defenge witness 3 the - Court Head
Constable -Mohirn Chandra Mazumdar
who. says: that: whem: the L. S. P
visited - the place. oa 15th September the
AMath (cultivated Jand) was dry that at
the time of pccurrence—the height of the

raing—tbhé whol2 country was under water.

‘“The foad which the D. S, P.Calls
Ashak ]amadars voad, and wkich itis
suggested by the defence, the witnesses
Hosan and Torap” would naturally bave
taken 'w'hcn.vr/é(ukning' beme fiom Bellewd
Shahib's' Hat is that indicated on the
District * Board’ plan [Ex.' 5)asAB
CDEF O PQ R. Itpasses tothe.
west—to the''back  of the houses of
Ismail Jagirdar and of the accused Abdul
Hakiin.! At femail’ * Jagirdar's Dbowse -
it “runs " paralle! ‘or’ rearly so to the

road 1.'). by which the witnesses say

they camé. At that point it must Le at
[ east oo 'yds, frém the eastern road
the distance F G is according to (he
District Engmcer 870 feet.) 1t therefore
the Witnesses “bad ' gone home this way
they would have' seen or aeard notbmg
of the' occurrence.

The twa roadshave bten measured ,
by. the tDistrict ; Engineer who says
that the distance from F to R #ia G .

J Ki LM N is 6670 feet (say
a tml: and @ .quarter) and the dise
tance maOP Q is 5345 feer (say a
amllz)- There is thena diflerence of
1325 feet or almost exactly a quarter of a
mile in {avour of the west road. And the
defence wge (and persisted in urging even
after we bad been to the place, so des-
perate was their case) that Hosan and
Torap would bave taken this western
ruad 1o 3ave the quarter of a. mile, und
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are not to be believed when they say on

oath that they took the eastern one.

It is to my mind very significant that
the - defence pleader has not . even
cross-examined  Hosan . and Torap
as to why they took the: longer
road i preference to the - shorter one.
The reason why .they did .so is
tbat they . could - mot. possibly bave
gone by tbe shorter road, as they
would have been pulled up by a break
20 yards long with 2 feet of water,
and a drop intg 4 feet of water on each
side. There is no mention of "this break
in Osman Ali's *C"” Form or in Mr,
Reily, D. S, P.'s accompanying remarks
—nor is it shown in the Police map

(Exhibit A) prepwred under Mr.
" D. S. P, Reily's signature for the edifica-
tion of the District Magistrate.

Mr. D. S.P. Reily sivs when cross-
examined by the Government Pleader’
1hat he believes there is a break on Asbak
Jamadar's road somewhers neat the point
where “it joins Guramir's 'road—be
believes it, that is all.—He has been all
over the road, but does not nmember any
other breaks.

The length of the break be saw  was
about the length of the Bench Clerk's
table (perhaps. 5 feet) and - its breadih
would be about the breadth of the witness
box (say t foot 9 inches.) The witness
made all these statements. with the
utmost assucance and sangrfroid. The
Governmert Pleader next asked him if
he ‘would undertake to swear that the
length of that break was less than 6o
{eet.~Oh no, he could not do that.

The assessors and I had a view of the
place under Section 293 of the Criminal
Procedure Code, on the application
which the Government Pleader ascribed
to the grace of God—of the pleader
for the accused, It bas been laid down
by the Madras High Couwrt in Queen
Empress ss, Manikum (1. L, R, 19 Mad.
263) that an insgpection of the locxs in

gvo shuuld only be made for the purpose
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of enabling the Magistrate to understand
the better the evidence wbich is laid

before him, and it must be strictly cone

fined to that. This being so, 1 will confine

myself bere to saying that no one thing

in the case helped us so much as this local

inspection to understand the - extent .to

which Mr D, S. P. Reily had lied.

-To revert to the evidence laid before
us, the District Engineer and his~ Sub-
Overseer both depose that there are
three \breaks along this road Fto R.
(Ashak Jamadar's road.) The District
Engineer Measured all  three—his
subordinate  the biggest only. The
breaks are all shewn on Ex. 5. The first
between O and P, is so feet long by
1 foot deep—but there is an ail or
raised part along the side—the second .
between P and O is 20 feet long by o .
inches deep. The third between O and R
is 6o feet long by 2 feet deep. The
breadth  according : to the Sube
Overseeris 8 or 9 feet, ¢ ¢ the whole
breadth of = “the road. No one
asserts there was any side-path—and
there are ditches on each side. There is
a slight discrepancy between tbe District
Engineer znd his subordinate. The latter
says that the break at the edges (ends)
would not be more than ¢ inches below
the level of the road; the District
Engineer, that the minimum depth of
the breaks would not differ from the
maximum by more than 3. or 6 inches,
he does not think it would be as much as
9 inches. The break at Q to R according
to bim would thus at no part of its length
be less than 1 [t. 6 inches deep and in part
would be 2t deep,

The Sub-overseer deposes that in the
rains (and the occurrence took place at
the beiz bt of the rains) the water in these
parts is within 6 inches of the level of
the road. It is alsoin evidence that at
that seasom the surface of the breaks is
muddy.

Hosan and Torap dépose that at the
time of occurtence the water in this break
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would have been .waist-deep. Witness

"~ No. 15 Hari DasDas, wbo lives just

" the other side of the break, deposes that
when there is heavy rain the water
is up to one’s chest, and that inthe rain
there is never less than2 or 2% cubits
of water.” No one, he says, ever poes
that way in the rainy season, People pass
by the road which Hosan and Torap say
they took.

With this should be tead the evidence
of the Court Head Constable Mohin
Chandra Majumdar the man whe prepar-
ed the police map under the orders
and in the - presence of Mr. Reily,
This witness says ( I have no doubt it is
all pure invention ) there' was much talk
between the parties which road the wit-

. ress would have gone and the Shuhib said
 Let us see what will happen if we go
by each’ road.” So they went by the
western road as  well as the Eastern,
They went scuth along the western

road till they came to a break,
rot far [rom the Ichakhali road.
-They did not ’go any’-further "south

because they were in uniform and there
was water in the break. They 21l--D S P,
Bharat Babu, Osman Ali and himself—
went as far as the break and then went
back again. In cross-examination the wit.
ness said that they got past some smaller
breaks Lefore coming ta this south break,
that on this south break there was mud
and about 18 inches of water. He did
not show the break becausethe D. S. P,
did rot tell bim to. He was then asked
of be purposely omitted it. Hereplied in
a shame-faced manner that he put down
whatever the Sabib Babadur told him to.
The D. S. P. did rnct tell him not to show
tbe tre.k. He was not bound, the
witness says, to show the true state
of things, te cnly put down what the
District Supdt. ordered him to.

To the Court the witness said that they
ati—Police Sabib, Blarat, ke and Osman
Alicome back from the break because
there was a breuk and water in it and
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they would have got wet. It did not
strike him, says the witness, to hote nj:
the plan the reason why thay could not

go any lurther that way, nor did an” one

tell him to. He cannot say why he show -
ed both the roads 'east and west of

Ismail’s bari he did it because be was told

to. Mohim says he was all along with the

D. 8. P. They did not go along " Gura-

mic's road, . He has shown it on his plan,

but thahs because he could seea certain
way from each o f the ends as he passed
and he made tbe two pieces meet in hns
plan. -

Mr. Reily ‘says ke can say from
Aie own " kmowledgs that Mohim's ' pldn
is correct. He went over all three
roads—-Guramir’s and the other two—
himself, He ' passed along the wholc
of Ashak Jamadar’s road. The water at’
the break was. not ,deep—he . sent some
villagers in, and it was below theic knees.
He bimself passed along on horseback
(apparently Mr, Reily thought that the
break bhad high land and eot ditches on
eachside of it). The Inspector Bharat
Babu says Mr. Reily, was with him when
be went over these three roads on the
15th as ulso were the. witnesses Hosan
and - :Torap, The Inspector Bbarat
Babu denies . this. On the 15th he
says he ¢ame. with Mr, Reily from
Bellew ,Shahib’s Hat and they passed
tound the Kalabbanga dighi and come
down the road which passes east of
Ismail's house.  On striking the N, bank
of the tank (at H) they went W along it
and got to a place where two roads meet
(presumably F.) Bharat Babu says he re-~
mained standing thers. The Sakib went
south to see the break but he did not go
with him~—nor, the whole time he wus
there—and he was there not only on
the i4th and 15th September but on 6
days before is August and the early
part  of September. When he was
“supervising’’ the investigation—~did he
ever go along the road where these
breaks are~Ashak Jemadac's road, For

[
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all, therelors, that Bharat can tell us to
the contrary, his superioc’s assertion that
there is, only one break:about five feet
Josg may . be #cue, but - his  supecior’s
assertion that Bharat was -with him when
he went over that road must bea mis- |t
take, -And as to Torap and Hosany who
2ls0 uccording ta the D, S, P. were with
him, Bharat does not know any such per-
sons. Bharat does not know the witnesses
for the prosecution. }e has not seen who
have deposed, so how can be say who
tbey ere? Bharat Babu, be it remembered,
is the second Police’ officer fin this
District—even as M, Reily is the first.” "~
\thch of ;hem are we to believe?”

I nov qome to the p!an (Exhlblt A)
which Mr. Rexly puts forward as a cor-
rect plan of the place of occurrence It
bears inink lus slgnatum and the date

§-9—Mr Relly swears he finished it ¢n

that .date,” He swears that he can
say from . his. knowledge of the
locality " that . it . is correct. Mr.
Reily says that “after Iu fipished

the plan be went and saw the District
Magistrate Mr. Ezechnel and showed him
the plar. That may Aave been 2 duye
after (the 15th). There is no evidence as

to the subsequent custody of Exhibit’

A, but not improbably it may bhave
remained with Mr. Erechiel even then.’
Sarada  Moban Chakraverty. the Dist-
trict Board Sub~overseer says he prepar-
ed Ex, 5 under orders of the Dt.
Engineer on 18th November and it
must therefore have bheen ‘onor, before
that date that Benode Babu- (wntness
No 6) got Mr. Ezechicl's orders to
prepars one. It is clear therefore that by
18th November. at latest - Me. Ezechiel
suspected the accuracy of Exhkibit A and
it is not perhaps a very wide inference
that from that time onwards he would ses
that Ex, A was not tampered with. ’

Exhibit A is not drawo by Mr. Reilyw
there is po:hing of his in it but the
signature and date. Exhibit A was put in
evidence by the defence ple; der Babu KR,
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K. Aich. It was only whed Mr. Reily
was cross-examined by the Govt. Pleader
that it transpired that Exibit A was not an
original but a copy—that there was a
“rough mzp’’ in Mr. Reily’s office and
that he had signed’ _Exhibit A w:thout
comparing it with the rough map pre-
pared in the locale. Mer. Reily was'then
asked to send for the rough mzp. Before
it was shown to him he swore that he
could say from his personal knowledge
that the faircopy, even though he had not
compared it with the draft, was correct.
‘The rough map is Exhlbat Aa” Mr. Reily
admits that he bad ‘it' in his hands two

‘days before Taruk ‘Babu ‘examined. blm,

be, oOn- the ‘first’ day, of Lts exami-
nation. He bad, therefore, the oppor-
tunity - of tamperirg - ‘with “it. And

it is very sighificant that Bharat Babu,
who 'says in' cross-examination that
be saw the draft as it was'made, declared

| even without taking it into his hand that

he did not see Exhibit Aa,—the 'plan M.
Reily swears is the draft, and when presse
ed says he cannot say for certain whether
or not it is the draft, I think must likely
it’ is the draft, but that Bharat Babu

‘knows it has been added to and does not

want to be asked about the additions.
Both Exhibit A and Exhibit Aa are
the work of the Head Constable Mohim
Chandra Majumdar and as Exhibit A
has ¢ rothing of Mr. Reily’s  but his
signature and the date, 50 Exhibit A.a.
has nothing of ‘bis but certain pC!’Cll‘
marks sboetly to be noticed,: ¢

Both the entires are "false dc;cuments v
within the meaning of Section 464 of the
Indian Penal Code, for in each case Mp.
Reily's intention when be made the er. try
was to make people (inthe first case
Mr, Ezechicl, in the second this Court)
believe that the eriry was made at a
time at which ke knew that it was not
made and as the documents purported
to be mgde by a public servant in his
oficial capacity, Mer, Reily by making
them appears to bave committed offencds
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under Section 4660of the Indian Penal
Code and by using thetn :as genuine
to bave ' committed ' offences under
section g77e’

To take the date on Exhibit A Mr.
Reily’s Diary for Septr. 15th (Exhibit B 24)
shows that he left the place of occurrence
at 4 .M. The last place Mr. Reily men-
tions in that Diary is close to Ismail
. Jagirdar's bouse. The distance from Is-
mail Jagirdar's house to Sudbaram is 3}
miles, When he left that place  only
Exhibit Aa (ard  probably only
a part of that) had been prepared.
Even assuming that Mr. Reily is a
good rider and could gallop that 3}
miles, still Mohim Chandra Mazum-
dar, the Head Ccmstable and map-
maker was not mounied and would have
towalk them. A mere glance at the
plans will show that it would take Mohim
Chandra Mazumdar a grood 3 or 4 hours
to copy out Exhibit A. Mr. Reily no doubt
says be did not compare’ Exhiblt 4 with
Exhibit A.a before signing, but there
was really no occasion if Mr. Reily were
working honestly for any special hurry
and no reason why the Head Constable
should bring the copy tc him at gor
1oat night, The fact no doubt is
that Mr. Reily has purposely antidated
his signature because he did not want
Mr. Ezechiel to know that Exhibit A was
acopy, he wanted Mr. Ezechiel to bes
lieve that it was a plan made by himself
on the 15th instead of being, as it . really
is, a copy made after the 15th of a plan
made partly in but in great part (and
that the most important part ) out of
Mr. Reily’s presence on the 14th and
15th  and possibly = subsequent dates.
Even in this Court it will be noted that
Mr. Reily first claimed Exhibit A as being
his own plan ; and it was only by slow de-
grees that the truth was forced out of him
It may be worthwhile nating as bear-
ing on Mr. Reily's veracity, although not
as evidence inthe case, that it appears
from Qsmanali’s diary for JIs5th Sept.

(sheet s12inthe B..file) . that Mobim
Chandra Mazumdar, the Head Constable

remained at the place till6 p.m. and
then came back to the town with- Bharat

Babu and Osmanili bimselif. No doubt

the plan was being finished then. Mr.

Reily was too lazy to do it himsalf ; bis
complaisant subordinates said they would

do it for him, Complaints had no doubt

been made against Osmanali ; but then,

as Mr, Reily wrote to Mr. Ezechiel, they

were ¢ all gonsense.” .

Inow 'come to the draft Ex. Ax.
Mohim Chandra Mazumdar, who made
this dralt, says he did not show any break
in it at alf ; that he was never told to and
did not think it’ necessary to. But Mr.
Reily points to two pencil marks at ‘the
place marked Exhibit Aa, and says he
made these to indicate the break.
Andso Thave no doubt he did make
them, but T have equally little doubt that
bhe made them on the 16th January
1gol, and not on the r5th Septr, 1goo.
Mr. Reily explains the absence of  any
such marks from Exhibit A by saying it
might be an' omission on the part of
Mobim.  ‘But the far more obvious
explanation is ' that "Mr. Reily was
unable (to tamperjwith Exbkibit A,
It !must  be ‘reniembered that on Mr.
Reily’s own showing there was really
no need to show this beeak, for it
was an insignificant hole § feet long
by 1 foot g ‘linches broad in a- road
which according to Saroda Babuis 8
feet broad, it was no particular depth,
and be himself bad ridden by it—unless a
man stepped into it on a dark night, it
would not stop any one going that road.
You only had ‘to go by the side of it,
and indeed aciording (o Mr. Reily no
one ever allegedthey had been induced to
take another road by the. existence of
this break, for he bas irecorded § in his
Diary of the 15th September and so is
obliged ‘to swear in this Court that
Hossainali and Torapali could not  assign
any reason why they went home bty the
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longer route jinstead of by, Gura Mir's
road or Ashak Jamadar's road, alibough
if he bad really asked [Liem ihere was no
reason whatever why they should not
bave told him the very obvious facts,
which be would have seen for bimself if
te had gone to the place, that by
Guru Mir's road they would have been
walking through water the whole way
and that by Ashak jamadars .road
they would have been pulled up. by the big
break. Before quitting Ex.B241 should
point cut that it clearly represcnts that
Mr. Reily ** drew the plan” himself.’ The
witness's evidence shows that this state-
ment i in his nﬁicnal Diaryis incorrect. B

Neitber of the Police plans (Exlnblts
A and Aa) atall indicates the route
by which the witnesses Hosan. and Torap
really came to the road east . of
Ismail Jagirdar's dari—and as.. will
be seen “by a.comparison of these
plans either with the locale or with Ex. 5,
the parts of them . in which Gura Mir's
road and Ashak Jamadar's road are shown,
are all wrong. “The only road shown tq
the east of the Ashak Jamadar's roaq is
that which passes round Kalabhanga
Dighi and which is a long way north and
east of the royte (B C.D.EF. G. ) actua]ly
followed by the witnesses, In fact
the only eflect and probably the
only object of these’, p!ans is to con‘usi
one. ln the original draft (Ex. A)alo
more roads even furjher east tban the
Kalabhanga Dighi have been sbown, why,
no one can say, for there is no referenc
whatever to these roads in thé evudenq_e
—they are not copied in Ex. A, per-
haps, because it was thought = that
there might be . some’ limits to ‘Mr.
Ezechiel's credulity that if the Pohce took
the witnesses too many mnles out of
their way be might swell a rat.

Befors leaving the subject o( these
maps 1 must notice one very extraordinary
statement of Mr. Reily which {urnisbes
tbe key to a great deal of his evidence.
Ex.5 as } have 'already stated was
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prepaced | vy the Dlstnct Board Sub-

Overseer. and. much of lt tested by
the District F.ngmeer and havmg been’
over nearly the whole place (and a
great many parts not sbown) with
this plan in my band 1 can’ say, {and
I am an old settlement “officer a.nd accuse
tomed to plans ) that it has been prepared
with very credltable accurazv. 'But when
the Govemment Pleader” handed” the
witness “this plqn, Mr. Relly alter puzé’
zling over . lt for a long txme ‘was
obllged to confess that he ‘could not
make ~ out’ any thmg fromi |t' at all.
The truth no doubt is tbat the' cnly
parts of the locahty he “ever’ went over
personany are the road (much of it oul-
side the Gimits' of ¥x.’sy” from Belléw
Shah:b's Hat “round ™ the 'Kafabhanga
Dighi to Ismail Jagirdar's’ and’ ‘the'con.
tinuation "of ' that’. road' from Tsmail
Jagirdar's down fo L'or’ K.,’ whernt Mr.
Reily would get on to the broad guod
toad known’ as thé Ichakhali rvad, along
which “even' a bad “rider would bAve no
la'fﬁcultj"' in ' proceeding? to’. Sudharadd.
He "has probab?y teen trying” on the
x6th ""jandary and possibly earlier to #get
op” the locality fot the Polaée plans, Lut
the \voula' only® mysﬁfy "him—and of
course big sut':ord'nates wére 'not lxkely to
fell l‘mr%'ihey were aIl falsed 1w ot =

4ng the {a ' that *Me. ‘Renly was
riding—he. pass(;d along Bl tﬁese roads
on, horse mcb vock ‘hns L,ross—examn
napop by - the Goverpmfnt Pleader—
also serves tq ex l'am another 'f'?a"‘
ablc |ncnde uw,, "his" g(nng round
the Kalabhanga Dighi. Mr. Reﬂy says
he went that ‘'way because Hosan and
Torap pom;ed it out to 'bim as’ the roid
by which they had come. Hosan and
Torap. deny this. There was really na
reason why they should alter their state.
ments if they ever had told Mr. Reily,
tbey went that day. buz there was also
no pqssnble reason wby they should go
that way in preference to tbq road they

now say they took’ by f B, C'U
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E. F. G. ', which meets the' road
round halabhanga Dighi , at G. some
dlstance above Ismail Jagu'dars house,
and is very much shorter. Yes, the ~oad
round the, dighi is as Mr. Re’ly says,
a; cnrcmtous route—-most cnrcmtous—-—-and 1
can't understand why Hosan and’ Torap
should luvc pointed it out to bim, but 1
can very well understand why his subordj-
nates, who have had time to leam his
ways and his nature should’ have taken
lum along it, The reason is that between
E. and F, there is a break in the shorter
toad causod by a khal  (creek) running east
and west and bridged bya ta} (palm tree),
The District. Board  Sub-Overseer and
District Engineer say that this break is
Bo feet long. , But from \vhat 1saw my-
. self F'should say thiswas an over estimate.
The witness Hosan saysit is 20 cubits
(=30 ieet) long, the truth lies between
ghem. ., . o'y ) Ao T, e
* 1At all eventy there the kial is with the
palm tree over its, Now cultivatars | like
Hosan. and. ; Torap - would - “think no-
thing :of . crossing: by this palm tree. |
have gone over ‘worse, bridges myself
when o settlement work-~but Mr. Reily
Is hot on old Settlement officer and ]
doubt very much if he could cross that
. palm tree even on foot, and I am quite
confidert that the best rider in the world
would never get a pony {unless ‘it were a
circus pony) acroasit. Mr. Reily, § may
say, is blisfully unconscious of the very
cxnstence. of this break ( tide his evid-
¢nce.) I have no doubt he followed blind'y
fust where Osmanali, and Company took
bim. But he won't say this, he ‘prefers
to lie, 50 as to make out that be
d'd his work properly. And he has to
Ine on oath in my Court, because he bas
fmst Yied vot on oath to his departmental
supenors. Hosan and Torap say they
.ncither pointed out the Kalabhanga dighi
road ta Mr. Reily nor told him they had
been by that route. Tbey are black-
men, 00 ‘doubt,” and ignorant peasants
and Mr. Reily is a white man anda

hlghly paid officer of Governmet but I
baveno besitation jn  preferring their
evidence to his. Nor does his perjury
make me doubt the truth of their state.
ments on this point or in censequence on
other matters more directly * bearing on
the guilt or indocence of the accused,
As Mr, Riely mide many ‘statements
by re!erence to his diaries the defence
pleader _very probably _emphasized the
fact ‘that Mr.' Reily’s statement as to
Hosan and “Torap taking bim round by
the Kalabhanga " Dighi ‘was not based
upon his diaries, and thaf he must have
a clear and distinct recoflection of it. But
Mr. Reily bas noted in Ex. B24 that
“they" («Torzp and  Hosanali)
tould not assign any reason why they—
took a roundabout road and he has to
invent this stoty about the Kalabhanga
Dighi road (or more probably has had it
invented for bim by Osmanali) because
if be had confined bimsell to' the later
portion ol the witnesses’ journey, the exe
planation of their taking a roundabout
road would be too palpable.

The next defence set up for the accused
iz that ‘the three most important
witnesses—Hosan, Torap, and Islant~
made to 'M7. ‘Reily "on the :12th Sep-
tember “statements differing in ' certain
respects (rom what  they say now, .
In, most ' cases the discrepancies are
comparatlvely unimportant—id no case
are they admitted by the witnesses,
whao ‘as to some ‘thing flatly deny
having told the Police Sahib so and so,
in other matters simply say they do not
remember baving told bim so and so.

Evenif Mr. Reily were ina position
to say positively thit the men made to
bim the statemen's be has recorded,
{and be admits that without referring to
bis Diary he canact remember what
they said). Mr. Reily bas perjured
himeelf s0 grossly on otber points that
1¥should .not be disposed to believe
him. Butl think it suffcient to point
out that Mr, Reily admits he dJoes nog
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thoroughly understand the dialect o!
Bengali spoken in this District, and that
parts of what he has written were tran.
slated to him by bis Head clerk: that he
can not say with regard to any particular
statement that it was not 50 translated :
and that the Head clerk, wha alone could
say, whether he tr.ms!atcd correaly, has
not been examined. . :

In dnsposnng of M. R*nly. I bave prac-
tically dlspon of the defence for Babu
R. K. Aich's sheet anchor in the case
was the’ supposed mpossnblhty that a
European District  Superintendent of
Police would_ lie and when that went,
tb; defence went, The Head Master,
the Zemindar and myself have shown by
our finding that we think it qmte possible
that white Policemen sbo ild lie—if 1 had
been stationed all my service at Simla or
Darjeeling, or the assessors bad been
accustomed 10 a type of District Superine
tendent differert from those who are sent
to Noakhal, perhaps we might bave
theught differently. * However, s it is,
I certainly think Me. Reily a liar and 1
believe the assessors do too—or ‘they
would not have found the accused mcn
gullty of a capxtal oﬂ'ence !

Tuz delcnce pleader ha.s bowever madc
one teally, gocd point in faver of the
accused or ratber what locks at fist ¢
point in their. favor, He urges that the
Kalabharga Dighi, where the, witness
Abmadullah - parted . company - from
deceased is only a mile ¢r a mile
and-a-balf  from  lsmail's 'house—
that it was at most two ghm afteg
sun-set, when deceated turned off homes
wards there,and that he would have got to
his Lome or to tke place of occurrence by
three gharie alter sunset. If therefore
hewere waylaid then it would bave been
‘at about thiee gharis after sunset, but the
wilnesses tine  tke occurrence at six
gharis aftec surset agood  hour later
Hesbanali says 4 or 6 Lharis : Tol‘aual'l
6, haris, ls.am about 3 pratar, and Babu

. |the people "of the -country,

R, K. Aich has urged that liosad
and_ Torab at all events. ‘ " could not |
time their arrival earher, fo; it was -
taining up till |2 glaries aitec 'sunset,
and if they had 'said they had feft” Beliew ’
Sahib’s Hat {3 of 4 gharid joumey from’
Ismail's house) befoce the' 'rain stopped,
no one would bave believed thera. =+~

Now, it would be ‘easy to 'rejoin that!
esp°c1ally’
of the cultivating class, are mot ' very
particular as to time—and *'that - L even
educated people mxght make a m\slakc |
between 8-0 or 9-0 P! M.’

- Butafar more probable’ "explanation’
has been suggested by Babu, Tarak
Chunder Guha, the Govcmment Pleadcr
It is, of course, a hypothesns only, for as
to what really happened to Ismail between
the time when he left Ahamadullah and :
the time when his cry of mgo was beard
by Hosan and Torab, there is only” one’
man besides the accused who could have
told us, and that man is dead. ' o

Baby Tarak Chandra Guha ‘meets the
defence pleader’s objection by referring to
the evidence of the Civit Medical Officer
already alluded to. It will be remember-
ed the deceased had a number of minor
injudies, but  that in particular * the top
and right ‘side of the head, the right half
of the forehead and the right "check were
generally bruised”and that on “'dissecting
the scalp'* the doctor found “quantities of
effused blood undemeath. oo the top of
thé head, on the forehead, on “both
temples and on the right cheek,'und also
neac the skinin front and on' the sides of
themeck” and the doctor says the proba.
bility is that deceased was struck on the
bead by some. bard blunt weapon or
thrown down upon a8 hard surface (thers
was alarge bruiseto the back onthe
left of the spine)and that his reck wes alss
presed, ‘The doctor bas not said nor has
ary attempt been made to show that the

blow on the bead would be immediately
fatal, The witnesses do not'say that
they saw Ismail waylaid or knocked on

154
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the head, but merely that lhey saw hxm
carried along.

Babu Tarak Chandra (xuha suggested
that Jsmail was ﬁrst waylaid and knocked
on the head at some place ur.known.
After felling lum to tbe _ground  be

would'no q!oubt have pun stunned, and |’

the accused in, the dark would, thk bnm
dead. Then the Govt. Pleadcr sug&ests
thers must bave been a consultation asto
the dnsposal of the corpse-—-and finally it
must. have been_decided to throw. the
body into thedeceased's own tank and
perhaps as was a(tenvards donz_ to- try

and get * the death report"d as an
unnatural oocurrence and 'a
murder.* Al thls would take tlme.

Tarak Babu suggests that as they were
taking the supposed .déad man towards
the tank he may have’ revm.d and by
crying out magn attracted the attenhon of
Hosan and Torab.' The men carrying him
then took him into the dark part of the
Daro;a. and al: ;he placc where the Head
Constable saw ‘the knee prmts and foote
printsy flung | bim down. upon the ground
and throttled the life out of bim. It was
aftey this, when they were bringing up the
corpse to fling it into the tank that Ismail
came along by the’ foot-path and <hal-
lcnged them..: ., . 1

The, tbwrx is; gt a" cvents A very
playsibly one and jt is confirmed by the
fact that. deceased . was undoubtedly
st;lppedalld riflad, before being thrown
into the tank. This must bave been before
the three  witnesses Hosan, Torab and
Ismail saw it. . L )

Ftorn this it \nll be seen that the vr.rj
circumstance—the apparent discrepancy
as to time which at first secmed to cast
discredit upon the witnesses, becomes on
closer examination thé strongest possible
testimony to their truth. For if this were
a conspiracy the witnesses would certainly
bave made the time 2 or 3 gharies earlier,

One or two Othes minor arguments have
been employed on Lehalf of the accused

as to supposed improbabiiities in the
gvidence but the assessors have not been
impressed by them and I do not think it
necessary to noticé them id detail speci-
anyasthu 1udgment as already a very
ionz cne.” C
It is said th; wntnqsses to the occurr-
ence would have appeared before, the_
Daroga on Monday But Bengall culti~
wvators are not anxious to give evxdence n
murder cases and if the wntnesses were
false witnesses they might )ust as, well
bave' said they ‘deposed beforé bim on
Monday instead of selectmg a day—
Tbursday and a time 1o &, M. when the
Dt. Supdt of Police had just’ beer to the
place (no doubt 10 ot * 10-30 A uin
M. Reily’s evidence is a lie, intended to
make out be stayed at the place’ longer

than he Thad and to discredit the
‘witnesses * ‘for’ " the proszcunon-—-
‘vide thé dxary Ex. 10} of Osmanali

hlmself anc! the evxdcnce of Hosanah.

" Tie defence havq éxammed three wit
nekcs fo prove; that on the date of occury
rence the pnosecutmn witnesses [slam and
Rajabali were at CharPagla. One of these
witnesses broke , [down - in examination-
in-chief and the defence pleader declined
to question biri Turther. The other’ two
are gbviously false witbesses, as & perusal
of their evidence will ainply show, and the
last of therm (Chand Mic) seems to be 1ot
the witness originally summoned but
another . persod substituted at the lasy
moment. | think it sufficient to pomt
out (hat altbough® these witnesses were
summoned monthbs ago and the defence
have had ample time to get up their case
not aquesuon on this point was put in
cross-examing on to Islam when be was
examined on the 13th January and it
was only on the 14th after severa|
other witnesses bad been  examined
that the defence pleader asked and
obtained leave to  recall and further
cross-examine bim about it. Tbe infer.
ence (consideriny BabuR. K. Aich's posi«
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tion at the bar) is obvious - that up te
the y2th January it was not the case for
the defence that Ismail bad been at
Char Pagla, that it was a late aftér-
thought. No doubt the defence witnesses
were originally meant to - prove an alibi
not for the prosecution witnesses but for
the accused. It was, however, felt that
the ferryman's evidence about the
anxiety of Sadakaliand Aslam to cross
over to Char Pagla would rather spoil
that story, so at the kleventh, hour it was
changed (just after the ferryman's ex-
amination) and an al:bi for the witnesses
set up instead. ,

It is said that the name ol the 4th wit-
ness is Jslam not Ismail but that ldris
named Ismail to Mr. Reily. on the oth
September, and it is suggested .Islam
may have been substituted and that the

man first named was Islam, a ‘near

neighbour of deceased. -

Idris says this menghbour is an enemy
of bis father and no attempt is made to
contradict bim. Tilam is. named in the
list ldris gave in at the Police Office the
very day after be called on Mr. Re:ly
and it is not quest:oned that the 4th
witness for the prosecution is .the man
who deposed before Mr Reﬂy on the1z
September, ldris gven now calls hxm
Ismail. The man Bimself gave his name
as Ismail Lhough most of the witnesses
cail him Islam. . The truth seemsto be
that Islam and Ismail are pretty well
interchangeable; of this tbere has been
ample proof in the present trial. In the
plan (Ex. §) in the charge sheet, and
the examination of the accused by , the
committing Magistrate and in many
other places the dcceascd man himself
is called Islam and not Ismail (with regard
to the charge, vide Sec. 225 of the Code
of Criminal Procedure and llustration (d)
there is no suggestion that the accused
bave been misled),

Thea it is said that in Exhibit By the

Lird witness is called Hosan Al (a)

whereas bis ceal daméis Hosan Alf (o)
But in the Hazira or attendance list
(Exbibit B3) filed two days later (12th-
Sept) Hosan Ali is shown and there is
no doubt that Hosan Ali ( witness' No 2 )
was cxamined by Mr. Re:ly on that date.

There is really no room for the supposi-
tion that any of the witpesses would be
substituted or tutored What motwe
bad any one te come . forward and give
evidence on bebalf of this poor
boy against the all- power{ul Osmanali
and his myrmidons, among " whom Mr.
Reily himsélf inust be fincluded. The
witnesses “.for the  prosccution were,
indéed, running 'thé greatest . possible:
ris!:;arid this case makes me feel (and
though a well-wisher-" of thé people of,
India, 1 bave sometimes ‘been tempted
to imitate Elijab) that &hcre i hope !or
ths country yet.

‘Nonc of ‘these witnesses, neither the

eye-witnesses, the men whom they - told _
such afterwards, the ferryman, the man
who saw accused loitering on the 'road,
or any of the subsidiary witnesses, has any
connection whatéver with Idris ‘or kLis
father (several ,of them, ‘did not "even
kaow Idris himself before’ thls case); none
of them has any quarvel with the accused,
none of them has any grudge agalnst
the’ “Police.” .
. From the Iact that they have not been
cross-cxammed .on  the point it may
reasonably be inferred that Hosan and
Ismail (Islam) who say they are cultivate
ors, are at least substantial men of theije
Class, and that  Torabali is really, as he
says, a haoladar, the ownerof a petty
tenure rather above the ordinary peasam
proprietor,

The position of the Ienyman has
already been  referred to. There isno
reason for discrediting Rajabali  of
Abdul Aziz and although Atarali is dead
and was never examined by a Magistrate
there is 1o doubt that he was alive when
named and that one Atarali was actually
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exdmined at the Police Office and joined
in the petition to the District Magistrate.
As to the witness Islam, it ‘may be

taken for certain that be kad at the |-

time a case pendmg in whnch Karim Bux
was a defence witness and which bas
since been compromlsed So the stary
of his' going " that night to Karim
Bux'sisat all évents a plausible one.

As to the truth of the case as a whoie

ther€ can be no doubt. lt remains “to
cors1der thow for the charge is proved
agmnst individual ccused

. OF the :three eye mtnasses (as Haom ’

Torap and Islam may not inappropriately
be calied ) all identified two of the arcus«
ed Sadak| Ali and Aslam (two) viz the two
witnesses coming from Bellew Shabib’s
Hat, idantify Anwarali, while Yakub Ali
is identified only by the witness Islam.
Islam named Sadak Ali, Aslam aad
Yakub Ali to the witnesses Abdul Aziz
(No. 7) immediately afterwards—still this
does not remove the possxbnhty of his
.being mistaken about Vakub Ali. He
also says there was a fourth man who
might have been Abdul Hakim. In one
respect this . rather supports Ismail’s
identification of Yakub AN : for it shows|
be does not name people unless he thinks
Dereally is sure of them—but it also
shows that he was not able to' make out |
all the four men satisfactorily.
' Rajab Ali saw all four men loitering on
_theroad. This may be proof of abetment
of murder—but it does not " show that
Yakub Ali took part in the ' murdet
jtself ~and as his pleader;very ‘pointedly
remacked, that is all be hasbeen charged
with. On the whole, considering the gravi-
ty of the char ge,I think there is just about
enough doubt as to Yakub Al's-partis
cupatnon inthe actual murder to justify
me in agreging with the asscssors. If it
were anything but murder ] would convict
him—and | may point out that bisacquit-
tal on the present charge will . be no bar

1o a fresh trial for abetment of mucder, |ia

if the Crown considers that the cvidence

against him (and possibly against some
other persons rot now before me) justifies
such a charge. ¢« - --

Asto the ndentxﬁcatmn- of tbe other
three accused 1 do not think there can be
any doubt. The witness fromBellew Sahib's
Hat approached quite close to them——and
with tegard to two of the accused they are
corroborated by Islam. Against all three
of -the -accused there is the corroboration
afforded by Rajabali's evidence, although
as already remarked this does not prove
' participation with actual murder,

“The ““night was dark in ‘the’ sense of
that there was mo moon: - but it is
proved beyond question that there was
star light ' and also 'octasional | flasbes
of Jightening. As against Sadakali there
is the further test of his voice: for he
spoke to the witness Islam. . Hosan and
Torap could bave had no doubt about the
three men, for they named all three to
Atar Ali immediately after. '

I think, thercfore. that the charge .of
murder is proved beyond reasonable,
doubt against all the accused other than
4 Yakub Ali. _

With, regard’ to  the question of
pumshment the crime was cruel cold-
blooded murder without any tedcemmg
circumstancés, ' An old 'man being
waylaid by a number of ‘younger men

“band Heliberately done to 'death. At the

same time I do not think it necessary o¢
éxpedient’ td past’ the capital sentence
on all of the = men ‘convicted. Itis
to my mind a ' sufficient justification
for the course whick .I propase to take,
that, I believe, it will commend itself ta
the poople of this country. A Judge in
my opinicn does a very poor service to
the administration of justice if by unnecesa
sary severity *(or by severity which ape
pears tothem  unnecessary) - he deters

Juries or Assessors from convicting
and witnesses from giving evidence.
Justice and  specially - criminal justice

not the preserve of officials or of
w profession, but the concern of the
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people at large, Without their co-opera-
tion we are helpless Mr. Ezechiel could
have done nothing in this case but for the
willingmess of the peoplé to come forward
with their evidence and my position in
writing this judgment has been immensely
strengthened by the fact that I have had
both the Assessors on my side.

It is most desirable to avoid exciting
any sympathy with the guilty—especially
with murderers and if only for that
reason, an over-lenient sentence is much
tobe preferred to an excessively severe
one, 1f people say it isa pity the Judge
did not bang all three of these men,
that is after all what [ want them to say.
Amungst these three men there can

be no doubt who is the ring-
leader. Sadakali is not only the
oldest, but he is much , the.biggest

and strongest—a more forbidding looking
ruFian I have seldom seen. None of
the other accused had with the deceased
such bitter and long-standing enmity as
Sadakali had ; and as already mentioned,
he bad threatened “to-do” for the
deceased the very day before the murder.
Not only was it a prior likely that be
would take the leading pact in the mur-
der, but the evidence shows pretty clear-
ly that he actually didtake it. Jt was
bt who threatened and dreve off the
witness lslam. It was he who woke up
the ferry man. It was he who was scen
near the Muktears the morning alter the
occurrence. | .

As to Aslam and Anwar Ali [ am will-
ing to believe that their part in the mur-
der was a subsidiary one, and that their
guilt is not of so deep 3 dye. The only
alternative punishment which the law
allows is after all a very severe one.

/M1 pow tumn  to the conduct during
Ithis trial, of the Police, of the chief
; Civil Officer of this District, and of the
4 Government of Bengal. And the matters
on which [ now proceed to touch are
matters of far graver consequence to the
community than the issye dirgctly before

.l
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me of the guilt or innocente of tha four
accused, The punishment of Ismail Jagir-
dar's murderers will not bring Ismail Ja-
girdar to life, but if that is all that this
case brings about I [lear that a
great many more of the King's subjects
are likely to be murdered. 1 bring to
the notice ‘of the High Court and I
may add of the public. also certain
facts which I think it desirable they
should not everlook. Forthe failure ta
punish an individual murder is no doubt
a bad thing but it cannot, occasionallv
be helped—the things which I am now
about to mertion can be helped ; and I
hope the public will look to it that they
are helped—I can conceive of nothing of
greater moment to the public than that
their own servant, charged with the
protection of their lives and properties,
should when they :betray their trust,
screen murderers and  asperse the
chastity of their victims' wives, receive’
the punishment which they deserve,
that witness attending a court of : Justice
to give evidence in 2 murder trial should
be protected from molestation, or that a
Judge specially when -trying men for .
their lives, should not be :liable to be
intimidated by. executive authority,

With the exception of the Inspecior
Bbarat Cb%ndra Mazumdar, all the Police
witnesses from Mr, Ruily downwards
appear to me to' have - committed gross
perjury. With regard ‘to the  native
Police Officers, however, 1 'thjnk it un-
necessary and inexpedient to enlarge
further upon their offences, for the law
gives me, if ] am not interfered with, the
power iof applying the appropriate re-
medy myself. \When the remedy .is in
his own hands, a Judge is not justified in
making a clamour. And my Lord Coke
says it wasan aphorism continually in the
mouth of a great sage of the law, “Bles-
sed be not the complaining tongue, but
blessed be the amending hand.' -

1 come now to Bharat ChandraMazum-
dar, the Inspector, As | bave already re.
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marked, there is no statgment of this wit.'

ness of which I can feel cp'glig!eqt that it
‘was intentionally false; .1t is alsato be
recogmized that ke was placed in a posi-
tion when telling the truth may well be
counted to him for righteousness—that he
was exposed to peguliar temptations .to
lie. Butalthough: I am glad that
be has 'not  ‘by committing perjury
in my Court aggravated. bis previous
misconduct, ‘1~ am compelled to draw
attention to that misconduct in order that
the public may force: their servants, the
E xecutive authorities,to take due notice of
" it. Mr. Reily ays that on the 27th August
be passed orders, on the First Information
report, to Bharat Babu te pupervise the
enquiry. Theorder in question is on Exbi»
bit 252. For some reason which. has not
transpiced Bharat Babu did ‘not however
go out to the place, which as already
stated, is 3 to 3} miles from Noakhali--,
till the joth Augast, three days after the

order was passed andtwo days after M.

Reily himself ficst . visited- the ' spot
.Bharat Babu says that- he supervised
the investigation: oo the 30th and 3st.
August’ and the Ist, and, 3rd, and §th
September, He came back every evening
to his Todging at Sudharam (Noakhali).
" Bharat Babu's cwn account of  what
be did is not very clear. He keptno
diary - but. a personal one *which has
not been produced. He can't remem-
ber whether or- not be . ever saw the
ewrathal. He questioned many people
he says, but be does ot remember who
they werg o whal they said—he kept
oo recard of it. He does not know the
witnesses Hosan, Torap and Islam—not
even now, . The one definite statement
be makes as to his proceedings during
these six days is that he wen} one day—
a market day-to Péshkar’s {7at, which
as be says isclose to the ‘place of occur«
rence and mada enquiries of the people
there. As Bharat Babu bimself can tell us
so little of what bedid, let ve ‘*um to

what tbg wilnesses say.

ldris, the . complainant, says when
cross-examined *Bharat Babu, the Ins-
pector, came to our village how, many
days after Osman Ali I cannot say. I saw
the Inspector fishing twa or three days
in the tank of Abdul Hakim, . accused,
I can’t say how many days he was in the
village. » + o .« o+ The, Inspector
Bharat Babu one .day asked me whq I
was, and some one. said | was the
murdered man's sor—~that is all Bharat
Babu.. .. . ever asked me, . . ,
I don’t remember seeing Bbarat Babu in
our village more than 2 or 3 days., .
.".+." Bharat ‘Babu’ did not makg any
investigation.” =’ o ,

- As alregdy stated Idris~ petitioned the
Magistraté by Exhibit 3 (dated the sth
and filed the 6th September ) *that the
Inepectar of Police sometimes went to the
villagé at the time of the investigation,
but the purpose and effect of his going
there  was' best | known to° him.*
Hosan' Ali and Torap Ali were not asked
anything about’ Bharat Babu.” Ismail
(Islam) wast " He says (in tross-examinae
tion) *I do’ ‘not know Bharat Babu, |
did not tell the'D. 8.' P. of ¢his threat of
the Daroga’s (to rud a bamboo up ' him)
but I spoke about it to dstout gentle-
man who used to fish in ' the tank
of ~ accused. '(Bbarat Baboo is stout)”
] also told that stout Baboo about the
occurrence, § do not remember whether 1
spoke to him on that Thursday (when the
witness says, Ocman Ali threatened him*
or afterwards—but | remember speaking
to him at the Daroja of one of [smail’s
tenants who lives to the west where the
Babu was fishing.

Abdul Aziz (No. 7] who says ke
deposed beforeQsman Ali at Peskar’s Hat
on a market day, stated that he does not
know Inspector Bharat Baboo that when
he deposed - belore ' the  Darcys he
Jid not  sce -any Goverament officers
present except comstables. Rajabali,
who  also - deposed. . before Osman
Ali, at Peska's’ Haf on 3 market
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day, does not remember the Inspector’s
beirg present on that day. .

As already stated, Bharat Babu says
be never during the whole time he was at
the place went over the road to the west
of Ismail Jagirdar’s house and yet - the
supposed probability ' that Hoasan and
Torap would go by that road in yrefercnce
to the one, they sa.td. they took, is made
the foremost reason in the final Police ree
port for dnscredmng the case agamst the
accused. - -

, When I was a littleboy I had'to leam
from a book ealled * Butler's Spelling
Book'’ one of thethings. in this was
“tequivalents”—gnglish, Latin and Greek.
I remember one of these ran,—
English, . Latin, . Greek.
Overlooker, Superyisor, |, Bishap,

In this case - do not.see what
Bharat Babu's supervising amounted
to: but I think there can be no

]

question that  he ‘overlooked ' a- good |
 tosay|

deal, And | am " coastrained -
that the! - Police™ * force in this- dis-
trict is in a very’ bad way, and that
we want at Noakhali an laspector wha
will overlook a Little less and supsrvise a
great deal more. * . o
I Now tum to the cass of ,the
greatest offender, Mr. Reily, the Distric:
Superintendent of  Police. Mr. Reily is
a Buropean British subject, and although
that does not debar me from trying bim
yself, I am unable under Section
449 C. P, Code to pass upaa bim if con-
victed a senteace of more than one
year's imprisonment. I consider such a
sentenca to be entirely inadequate to Mr,
Reily's offences ; and both on that ace
count and because I think it desirable for
many reasons that the case should
Le tried by the Ilighest Court
inthe country, | intend alter completing
the proceedings preliminary to commit-
ment, to commit Me. Reily if | still consi
der that there are sufficient grounds for
doing so to the  High Court for trial,

7

Inow come to. .the condnc't of . the
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Local Executive Officers " during the: trial, -

And I ficst wish to draw attention to/’
Exhibit X 22-a letter § received from!:

Mr. Cargill on the aftemoon of the 3ist
January while writing this judgmcrt and

to my reply, a copy of which is Exhibit |

X 23. This letter of Me. Cargill’s, may
of course be private and | have no doubt

it was not intended for publication but 1~
it unfortunate that he °

cannot but think
did not wait till any was delivered before

writing ta me; forit looks to me very. .

much like an attempt to get up a private:
quarrel with me

by way olducountmg :
any thing Imay say about himin this -
judgment.. As he has written this Jetter .

L think. it advisable to. say that apart .

{rom this case I bave no animus whatever
against. Mr. Cargill--no. wmore animus

than J had against the Executive officers
whose misconduct lthought it my duty
to notice in the Chapra case ‘, )

The trial
Jandary. ¢ Je began by “the’ Govern-
ment © Pleader tapplying for
against several of the witnesses °
the proszcution. " On ‘this 1 ‘recorded
the' followmg orders, -
by same negligence the witnesses were'
not bound down to attsnd this Court as
dxrected by law. The Government pleader
says, that the Court Sub- lnspector states
that be . took, no recognizince because
be has not ordered’ to do so. He is
a senior officer and should have brought
this malter to the notlce of the commite
ting Magiitrate, if an order were re-
quired. Let a copy of this order be sent’
to the District Magistrate with the re.
quest that due notice may be taken of
the failure to take recognizances. It is
the more necessary that | should bring
this matter to bis potice on the conduct
of several of the Superior Police Officers
scems to bg very much inissue in this
case. ”»

The Court Sub-lmpec‘orl may mene

commencea on tbe e

-warrant |
for

“lt seems that -
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ticn is immediate Superior of the map
maket,the Court- Head Constatle, Mohim |
Chandea: Marumdar. . Iti.seems. {d . me
pretty obvious that the Police weré deter-
mined that if the witnesses 'did not care to
attend from a disinterested -regard for
justicé, no legal. compulsion shquld - be
allowed to influence ¢hem, - . .|

My order of the 15t J‘anuary was' duly
communicated te Mr, .Cargill on - the

" following day, but it he' has..:taken any
‘notice whatever of the failuré to take re.
cognizances he has mot informed me of i,
Any action he would take . against ‘the

" Coart Sub-~Inspector- ‘Would " necessarily.
be taken through the D, S: P. i But Mr.
Reily when examined: on ‘the 16th—five
‘days. later—says that- he does not -ree
member the failure to take ‘recognizances
baving been. brought ta :his.natice,: . It
seems, therefore, a fairly. safe conclusion
that Mr. Cargill neither  bas taken ang
notice of my orders of the' 7th ultimo
nountends to take any, . .. )

It ,appqars lwm Mr. Cargnll’s le}ter
(Ex. 33) and nl*o lrom Mr,. Reily's evi-
dence that on Wednesday gth January Mr
Bignell D. 1. G Police came to Noa-
khali for, his . annual inspection of ' the
Polige office and that Mr, Cargill went
away. . the same day. It also . appears
rom Mr. Reily's evndenco (1 bad to send
an, urgent . telegram after him to Feni)
that on the 15th, Mr. Reily accompanied
M. Bignelt to Feni on the latter’s depar-
ture from the District. Now it~ is
useless “for Me” Carg'll to sy he
does not know that “the”" Polica “ Difice
in Noakhah isina’ very bad state Natcin
guod omnes seinud is a hme-ﬁonoumd
executive device—but if Mr. Cargill were
ignorant of the state of ‘affairs “before he
went on furlougn Mr. Ezechiel has had
plenty of opportunity to enlnghten him
since h.s teturn. And 1 'can not
help ‘saying' that it must bave
been a ~ very ' strong motivé which
took Mre Cargill away from Noae

’

a motive which was sufficient. not only te
counteract his desire to confer with - Mr,
Bignell on the state of the local Police
but o induce bim, to, leave the Pulice in
uncontrolled, possession, "of the station
during the #rial of a case in . which as (
had informed Me. Cargill officially, the
conduct of their superior officers was

very much in question. And . although
Mt. Cargill's parsimony might , account
for some of the, facts, it by no

.means explains  alt. It ‘would  have
cost Mr. Cargnll nothing to take acnon
against ‘the Court Sub-lnspector or to
remové Osman Al from 'the - charge
of ' th *'Suddar | thana, which s in
his  bands even now and of which
he has made " use durlng the
trlat to impede the' course of  justice—
it would have cost him nething except ' a
few words to keep “ Mr. Reily in order
dunng the trlal of the case.” -

i The real fact of the mau.er u that M.—,
Cargnll would havg been very pleased to
have this case break down. . A fact which
has ot come out in the evndence, but
which is known to me asit is known to
everyone in Noakbali is that ' Osman’ Ali
has been at least a3 much M. Cargnll s,
favourite as Mr. Reily’s and that it is to
Mr. Cargill's favour even’ more - than tq
Mt Reily's that Osman’” Ali has owed his
position as uncrowned . king * of the Dis.
trigt—a position which he might be bolds
ifg even now, but: for the fortunate
atcideént of Mr. Cargill's having taken
forlough and Me, Ezechiel “baving coms
bere to act for him and this I may- say
explaing, if any explanation is required the
anxicty of the Police to delay the case—
if they would only have kept it back tll
Mr. Ezechiel was out of ,the way its
suppression ,was reasonably certaia.
" Idonot mean to suggest that Mr.
Cargill would have willfully burked the
case. . But men ace prons not to  believe
what - they do no® wish to believe, and
Me. Cargilt did not wish to believe that

kbali just at' the ‘particular  time—

this case was true.. He told me himself



133

[ 5]

the very night before |1 bcgaﬁ trying
it that he should be very much surprised
if it stood. - - . ‘ A

And I am led to mention these matter
Lecause it is my conviction that if Mr.
Cargill is left here as District Magistrate
the difficulty of putting things right
will be increased indefinitely. This is
the first of three Sessions cases come-
mitted in  Mr. Ezechiel's time in which
Police sent up C form.and Mr. Ezechiel—
who was here the other day " as witness—
tells me that one at least of the others is
as sensational as this—I bave not of course
gone into these cases but think ‘the
opinion of the [ate Dist.’ Magistrate
who committed one of the cases
himself—entitled to profesional respects
as for cases other than Sessions cases, the
state of the, District is sufficiently = dise
closed by the . Government Pleader's
cross-examination of Mr, Reily,. .

Tte irony of the situation will be aps
preciated when [ point "out that Mr.
Cargill is the nominal prosecutor in these
cases. It is the Crown ‘which sayy
that Osman Ali has burked this case—
it is the crown which declined to call Mer.
Reily as not being a witness of truth (and
rightly so-I at first had a higher opinion
of their officer, ] thought that’ he might
have been incompetent and “careless, but
that he’ would " at " last - speak the
truth and that I ought not to leave it
to tbe defence to call him but 1 am
bound to admit that Governm-at was
tight and I was wrong) + Mr. Cargill and
tbe Lleutenant Governer eught in theory
to be anxious that these accused ‘men
should be econvicted, that Osmag Ali
should be dismissed and that the evidence
which Mr. Reily  gives oa  behalf of
the defence should be disbelieved. But
yet Osman Al is kept in charge of, the
Thbana within which | am now living,
Mr. Reilyis still in charge of the dis-
teict and whea 1 show an intention of
prosccuticg  him  for giving evidence

which the Crown alieges to bel‘falsc, the
Lieutenant Govemor endeavourg to mtl-
midate me! ;

The very day after Mr. Car;.,ul left the
station,—jusf alter the examination of the,
e_ye-wunacac had begua—~Islam or Ismail
perbaps in some respects the most im-
portant of these wntnesses—-—ce(rtamly the
one who had given most teouble to Osman-
Ali & Co., was bdiled .off from the Court
to Osman Ali's thana by Osman Ali's men
on 3fsl>§ charge. Al’ter ﬁmshmg giving'
his evidence wo days fater the man com-
plained to me in open Court and I sert
him to’ my senior Subordinate] Judlclal'
Officer with the paper marked’ 22, in B‘
file. Babu Laht humar Boses reporf’

paper 19 etc, in ' the ‘samé’” fle.” 1'
extract tle 'lollowmg - Ismall bas/
Substantlalfy proved * affegation’
about arrest, about rough ' treatment

by the constable ‘who 'arrested him and’
about " his being taken ‘fo Thana.” He
has further proved that™ the “town "cons«
table;
knowledge that he was witness in Sessiobs
case and’ was in charge of wonstable ~Ali-
war Chobey when * be . attended ' call.
of nature. -, ', i Tha arrest of lsm:nl.
G)\lld not havd' been boujldc." o

When thesc thmgs happen thc cluef
le officer of the District is abacnt. “m
islands” out of reach of post or telegraph
and the person to whom | have to appeal
to keep the European, D. 'S, P.’ within
bounds is a native Deputy
who if he has not_ real!y strembled with
awe” at the D, S. P's frown has probably
(ound it politic to pretend todoso!

1 recexved Babu Lalit Kumar Bose's
teport oa the 15the The same day the
Government Pleader informed me that
the witness Ramdhan Barooa whom he
vext wished tocall had been sent away
to Comillab with the D, 1. G. . and on
my sending for Mr. Reily to  ene

quire about this (and also  because

h.ilmg Ramdhan Baroea he was the

~

Isopali, arvested him: with full -

Mag:strate '
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nest  witness - for  examination) |1
discovered that he also had left the
station. 1 sent an  urgent telezram
after him to come back himself and bring

Ramdhan Bacooa, but bad pedome to]

stop work for the day.

Ramdhan Barocoa was examined the
next day. From his evidence it appears
that it was an exaggeration  of’ the
.Government  Pleader to say be had
been sent to Comillah ; that he
was really sent to Harish Chandea
Bhunja ( a place on the Feni Road ten
miles out), Ms. Reily when examined
disclaimed rerponsibilities for this depu-
tation. The man himself says that

Osman Ali sent him; and that Osman Alj

persisted in ordering him to go though he
requested he bad to attend this Court.
Mr. . Reily first affected ignorance of
even the approximate number of Cons-
tables in Noakhali ; but had at, last to
say that there were 35.

As to hiz -own nbvnce Mr. Reﬂy
admits that not only did he receive a
swmnons Giting him as. a witness for
the - defence, but that be paid me an
official visit.on the morning of the 9th
January- and that I told him that 1 jo-
tended to call him mysell alter the wit-
ness for the prosecution were examined
and that be must not leave the station.
His only excuse is that he thought he
would get back before he was wanted.
»" 1 regret to have t7 say that Mr. Reily
bas since done some similac *thinking”
until at last I have had to take from him
a personal recognizance of Rs. 500.

I mention these and similar pinpricks on
the part of the Police and the Executive
authorities, becauss | am inclined to bee
lieve that the object of them is not so
much to affect the course of the trial,
They only cause a little delay as to irritate
e and cause me to use strong language.
1t is all very well gentlemen, but it won’t
wotk ; | bad all these tricks played
vpon me in the Chapra case by Messrs.

| Maddox, Bradley and Twidell. .The

only difference that case bas made is that
I did not mention these tricks there and
that I de mention them now.

Mr. Reily was examined on the 16th

X7th and 18th January and the translation

of his evidence and the examination of
the accused occupied the 19th. Onthe 20th
(Sunday) we bad a view of this place of
occurrence. . That view and the evidence
Eiven by the Police witnesses on the {ol-
lowing day, 215t January,removed from my
mind any lingering doubt that Mr. Reily
had committed perjury and from the,
morning of the 2and January, | insisted
on his being present throughout }he pro-
ceedings.

" The examination of the vitnessel for

Abe defence was completed on the 220d

January, The 23cd Jaruary being a close
holiday on account of the Id, the case
was adjourned for arguments till the 24th.

'Oa the 24th January Baba R. K. Aich

addressed the Court and the As.essors.
for the defence, Mr. Reily being present.
43 Babu R. K. Aich began laying down
praposition that it could pot be thought
for a moment that a European of Mr.
Reily's position would deviate from
the truth, [ interrupted him and said
that Mr. Reily's evidence would have
to be weighed in the same manner and
scrutinized by the same tests as that of
any other witness, that I could by no
means accept the theory that because a
man bad a white face he was mcapable of
telling a lie,

. A letter  posted at Noakbah up to
4 P.M. omthe 24th would reach Calcutta
in the evening of the 25th and would be
delivered in the early moming of the a6th.

Babs R. K. Aich closedbis argue
ments on the afternoon of the a4th and
the case was then adjourned till the a5th
for the argument of the Government
Pleader.. As it was the Hindu fewival
of SripancAami on which date the Hindus
are not allowed to touch pen of to do any
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work after Puja, the trial was held i the
early momning and the arguments were
finished and the opinions of the assessors
recorded by g=30 4. M. .

On that morning the Government
Pleader exposed with a boldness as cre-
ditable - as it wae rare, the tissus of
prejuries committed by Mr. Reily, who
was sitting close beside him. It wal
with cegret, said the Government Pleader

that- he said these things, but it was hi.

duty to s1y them and he must do his
duty. ;

The Assessors botn lound three out of
the four accused guilty of murder, and
thus by implication the Distcict Superin-
tendent guilty of perjury: for if Mr,
Reily has spokea truth, the conviction
cannot be sustained: and if the evidence
is good enough to hang Sadakali,” 1t is
good enough to send Mr. Reﬂy to ]a-l

The signifi -ancc of the Assessors. opm-
jun should not be overlookcd‘ , They are
both Hindus of the . classes known as
(Bhadralok) and the reluctance of men of
those classes to find , accused persons
guilty in capital cases Ls well koown ; it
was put forward a [ew years ago by the
Executive authorities as main ground for
abolishing tral by Jury. Under the cir-
cumstances [ am not perhaps going too far
in saying that the fact of the two Asses-
sors finding three of the accused guilty in
a case where the only possible, doubt was
whether the Judge would hang il the
persons convicted shows that these
gentlemen must have thought the evis
dence very strong indeed. The Asses-
sor¥ gave their opinions shortly before

9-39A. M. There is a telegraphic com.

mugication hetween Calcutta and Noa,
kbali and alo between Calcutta and
other places accessible {rom Noakhaliin a
few hours,

OntLe 26th January Mr, Buckland the
ofidating Chief Secretary to the Bengal
Government, sent me the Demi-official
lettcr marked as Exhilit X 18, The post-
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mark on the envelope in which it came
(Ex X19) shows that this letter was posted
at Wellesley Street, Calcutta-at or before
1-45 P. M. \Vellesley Street is, I believe,
the Post office to which letters from the
UnitedService Club, at * which Mr. Buck-
land not only lives, but does bis work, are -
taken. . The time shows that the letter
must have been posted - bemm 13-45~”
and 3-45.P. M, :

1 shall revert to this lettec (whnch 1
received on the 35th January) . hereafter.
Inthe meantime I reler. to, subsequent
proceedings of the local Executive autho-
rities—whether: . or not directed” from
Calcutta, I am not .ig_a position to say.
All 1 cin say.is that the same .mail
which brought me Exbibit X 18 may
bave brought instructions teo Mr.Cargill
from bis Exccutive superiors,”

At all events that very day, the . 28:h
January, Mrs. Cargill began the . corres-
pondence with my sister which culmina.-
ted in Ex.X23 and I cannot help suspect- -
ing that her husband set her up to it.

“On the 29th Januay - Mr, Cargill
sent me officially - the letter. which is
sheet 5t in B File, asking if. he could
take copies ¢f papers as soon as- judg.
ment was defivered. Such precnpmauon
on the part of the Dist. Magte is.at all
events unusual,

In reply (No 44 of 3oth’ January) is
sheet 53in B File. It “expressly informs
Mr. Cargill that’ he cannot have copies
until sometime after judgment is deli-
vered. On the 3oth January I read out
my order < No. 18 in open Court in My,
Reily's presence and " bearing, Onthe
tst February | similarly read out my
order No. Z20. Mr.. Reily and = Mr.
Cargill live in the same house(the Circuit
House) and their officesare within a few
feetof each other.’ On the . afternooca
of the 1st February 1 received from
Mr. Cargill the letter which is sheet
s4in B, File.' Paper 56 ia B. File is my
reply. Akbough Mz, Cargillis the pros
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secutor in this . case, ] donot. believe
that he is afraid the accused will get off
or that it is any such ) fear which makes
him impatient at  the slow course of
justice. I am . rather inclined to the
Jopinion that he is desirous. that 1 should
use hasty expressions in this judgment..
On the 4th February I read out in Mr.
"Reily's presence the order No.. 21 post-
poning delivery of judgment. &ill the- 7th,
Part ot my ocder runs: *Let the District
Magistrate be ' informed that I desire
that ‘any® application . he may wish
to make to me with reference to this case
or+o his préceedings during the trial may
be made to me through the Government
Pleader in open Court.'* This order was
duly communicatéd to Mr. Cargill.

Two hours after 1 received from M,
Reily the letter which is paper 67 in B
File. It purports' to'be’ sent through
Mr. Cargill and though it does not bear
his endorsement, T cannot help suspects,
ingthat it was sent with his knowledge.
The ¢ffrontery of that letter, coming
from a man wbo must have known that
be was about to be prosecuted for perjury

needs no, comment. But : 1 suspect the |. G
: 26th - ' .

letter was sent under orders—passibly

under orders {rom some one outsxde the |

disteict. - ¢ o

Oan receiving this letler I sent to Mr.
Cargill the letter which is paper 53 of B
File..

On the 7th Feb, the next date fixed

- for delivery of Judgraent, I took from Mr.
Reily (whe as tbe order-sheet shows was
not in attendance and only game after

‘considerable delay) a personal recoge
nirance of Rs. 500, .

Within the last half hour (r3.3 -ou)
while writing thbese remarks, | bave
received- from Mr., Cargill thbe letter
marked Ex X 24 inthe envelope Ex X 25.
It will be seen that both letter and en-
velope are official and that Mr. Cargily
affects towrite oo behalf of Goveramest. |

cannot help wondering what damayges the

Secretary of Statd. for Jndia in Council
would recover in a suit against my grasse
cuts for the Government grass .which
Mr. Cargill alleges they have taken!. - ..

From Ms. Cargill and bis Gavern.
menk grass 1 tum to some. more .import.
ant matters-Paulo Majora canamus. -

I have alceady referredto a lecter (Ex
Xi8) from Mr. Buckland, the Officiating
Chief  Secretary - to the: Government of
Bengal, which I received on 23th January.
Ithought over the matter and determined
to leave Sir John Woodbum as few loops-
holes as possible.  Accordingly on the
2gth January I wiced the Chief Secretary
as follows : "Please wire wbetber .your
demi-official of 26l was written by order
of (Government.” . This . telegram was

sent State Ordinary to Chief Secretary at

Calcutta from Sessions Judge at Noakkali.
I received no reply (and indeed expected
none.) Itherefore on the 31st January
filed the affidavit of my Peshkar that he
had despatched 1t {paper 15 in B file) and
sent the Chizf ‘Secretary “the following
urgent ' State telegram :~*please ' wire

whether you have received my telegram

of 2gth concerning your demn-oﬂic:al of

These teicgrams seem to me innocent’
enough ; but appacently Sir John Wood-
burn does not like to answer them ; oc it
may be that Mr. Bucklaad declmes to
answer them, as directed.

. The letter and the telegrams together
(ot indeed, the letter i itsell) makeit
necessary for me to go back a consider.
able period andto refer to the case of

Empress v, Narsingh Singb, common.
ly known as the Chupra case. )

And § would begin by soliciting a
relererce to Extibit- X316, a demi-official
letter, from the Chief Secretary dated
1st January 1gos, promising the three
montbs’ privilege leave in or about the
early part of May. Under the new leave
vules, which bave come out while [ am

writing  this judgment, | sbould Le
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allowed and indeed encouraged to add to
this privilege leave a certain amount of
furlougb, of wbich I - have 18+ months
at my - credit ; .and - this-. would
carry me on te a time by which Sir - John
Woodburm must retire.. From Exhibit
X7, (demi-official letter from Mr. Boure
dillon, Chief Secretary, dated 3rd Septem-
ber, 1900) it will be seen that I bave also
been promised a transfer to a - healthy
districts And although this latter pro-
mise is, to say the least, a variation of
one, held out to mein Exhibit X28 (demi»
official letter from the - Private. Secretary
to the Lieutenant-Governor, dated the
y2th  June, 1goo), ' yet the implied ad.
mission that Noakhaliis not a bealtby
district is a distinct .adyance upon the
Lieutenant-Governor’s inability to admit
sthat it isin any sease . an undesirable
one. And the real truth of the matter
is that everyday. § am . kept bere makes
the: position :of the Executive autbo-
sities more untenable, .and that they
would be heartily glad to see me out of
Noakhali in any manner, - consistent. with
saving their own face. | Why { was not
transferred in October was, [ believe, be-
 cause it was desired to keep the tative
papers - quiet . and avoid iaconvenient
questions in. Council during the cold
weather—in fact, 1 am kept here as a
hostage for: tbe silence of the Native
community, If therefore bring up the
matters to which' ] now advert, it is not
because it is to my personal interest to do
‘s0. 1only have to refrain from prosecu-
ting;Mr. Reily, and to write 3 judgment
in thetstyle of a Goverament resolution ;
and everything will be made smooth for
me. 1 shall get “my privilege leave,
get my fuclough ; and when I come back
1 stall be posted to a healiby district.
As it is, if 1 am not dismissed it will
certainly not be for want of will en the
part of those with whom my dismissal
nominally rests.’ ’

I thik it very necessary, however,
not merely to prosecute Mr. Reily, but
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to expose Sir John Woodburn-——which 1
now proceed to do. On yth Dctober, 1899,
I delivered judgment in .the appeal
of Narsingh Singh, and acquitted the
appellant,—~a man wbo; ‘had been con-
victed under Sections 352114 and 504 of
the Indian Penal Code by Moulvi Zakir
Hosain,. District Magistrate of * Chupra
and sentenced to two months’ rigorous
imprisonment. The  conclusions to
which 1 came’ were brielly that Mr.
Corbett, Assistant ~ Superintendent of
Police, " and Mr.  Simkins, ~ District
Engineer had set upon and 'severely
thrashed the appellant for ‘refusing
to obey the illegal . orders of Mc*
Twidell, the Collegtor-Magistrate, and
bad afterwards unlawfully compelled
him toJabour on ‘a bund (embankment);
that fearing that he would bring a case
against them, ~Mr. Corbett . arrested
Narsingh in the, Chupra - hospital, and
carried him off to | Mr. . Bradley, the
Di.strictl . Superiotendent ; . that = Mr.
Bradley tried to intimidate- him into
resigning a Government  post which he -
beld elsewhere (and. so  admitting
bimself to hav: been in . the wrong);
that on this failing, . the two Police
officers, took. bim to Mr. Twidell, the
Collector-Magistrate, who sent. him to
hagut (lock-up) ; thata false cace was
then brought against him by Mr. Corbett;
that a mock trial was held before a native
District Magistrate of 27 years’ standing ;
that even this man’s seared conscience
revolted at the task before liim. and that
betried to get Mr. Twidell to allow him
to let this man off : but that Me, Twidell
proving obdurate, he finally gave way
and convicted and sentenced the man as
described, at the same time dismissing 25
utterly groundless " the case of assault
and unlawful compulsory labour which
Narsingh bad brouzht against the two
European officers and the crucial facts of
which tbe latter had had to admit on
oath “when cross-examined in his Court,

| Under Section 417 of the Crimina) Proce.
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dure Code and Schedule 11, Act 137 of the
Limiation Act, XY of 1877, it was open te
the Local Government to appeal against
my judgment” at any time within six
months from the 72th October, 1899. . No
such appeal was ever presented + nor has
any serious attempt ever been made to
" question the correctaess of any of the finds
ings of fact, contained in the judgment.

There was the less ' reasot:,whi the
Local Government. should bave hesitated
to appeal to the High Court,as two of the
Judges composing that Court. have and
had, for reasons ‘entirely unconnected
with the case, a strong personal animosity

against myself. These two Judges are.

Messrs. Rampini and  Stevens.  The
" grudge which - Mr. Justice Rampini has
against me is that ‘stated in my 2nd
letter of 31st December "to the Chiel
Secretary (of which Ex. Xi4'is a
copy) of which Sir Jobn Woodburn
thought to make the fulcrum to turn me
from  prosecuting Mr. - Reily. The
grudge which Mr. Justice Stevens has
against me is well known to the High
Court, but is notso {well known to the
general public whose servant 1 am and
for whom this judgment is ' written. It
is that in an official letter, No. 1112 dated
the a1st August 1899, ‘to the address
of the Registrar, which letter I insisted
sbould ' be laid before
Committee of five Judges,” 1 * "'made the
fact that Mr. Justice' Stevens desired a
particular Govemment appointment * for
his son in the Police a ground for ‘my
otjecting to bis deciding 2 certain
personal, matter in which my ‘interests
conflicted with those of the executive
authorities who had the "gift of that
appeintment in their hands. Tbe execu.
tive authorities, from the Lieutenant-
Governor downwards, did everything in
theic power to prevent the true facts of
Empress V. Narsingh Singh from coming
to light. The Commissioner of Patna,
Mr, Bourdillon, ¢ 8.1, who, it was well
known,” was abcvit tobe made the Chief

the | English |

Secretary—~the man to whom a Sessions
Judge bas to write for leave to go to
Calcutta te meet his sister—wrote to me
démivofiicially to. bush up the case: and
befote this' demi-official letter was sent
me, the Legal Remembrancer had, as Sir .
John Woodbuen, - K.C.S.1., bimself ad-
mitted to' me on. the 3oth: December,
been consulted with a view to, prevent
the appearance before me of the guilty
officjala: from whom alone the extraor.
dinary illegalities,which took place during
the trial, could . be elicited. .. (In" this
Gountry- the only peopls, who will come
forward to give evidence against offi-
cials in & case  of this kind,.are those
who do. not mind : theis -houses being
burnt, their crops looted, their relatives
tusned out of .Govéroment ‘employ, -and
themselves and . the members of their
families dragged up on false charges and
sent to:jail, . Small wonder tbat Lord
Curaon and his advisers object to their

‘officials being “‘put. on -eath to criminate

themselves—" it is the only. way they
can be criminated at all. - And it is Lord
Curzon, not ths H.zh Court, which calls
my action in this matter an abuse of the
liberty of enquiry: the High Court - were
wanted ‘to say that, but refused: the
penultimate paragraph of Lord Curzon's
Resolution ig as artistically worded as the
last paragraph of Mr, Reily's report.)

While ‘writing my judgment in the
Chupra case I had received from
Mr. Bolton, ‘the then Cbief Secres
tary of the Government' of Bengal,
a’ telegram, informing me that on
relief by Mr. Anderson I was to stay
on at Chupra as AddlL Judge. Indue
course a notification to that effect, dated
gth October appeared in the Culcutta
Uazetts (of the 11th October,) By
the mail o the same day (4th Oct)
acopy of my judgment was forwarded
by me to the Chief Secretary to the
Local Government. In the ordinary
course it would have reached him’ at
Darjeeling on the 14th or 15th October,
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Onthe 16 Oct. the Chief Secretary
wired to me that I was appointed to
be Judge of Noakhali, and that Mr.
Fisher, (then Deputy Commissioner of a
non-Regulation District) was to relieve
me as Addl. Judge.

Qa the goth January 1goo, the Lteu-
tenant-Govemor was asked the followirg
question in the Bengal Legislative Coun-
cil by the Hon., Babu Surcndranath
. Banerjea :

*Whether there is any foundatnon for the
statement which was been made that Mr.
Pennell has been transferred owing to bis
judzmentin the Chupra case. If not,
will the Government ba pleasedto state
the circumstances of the transfer 7'’

In reply Hon. Mr. Bolton said : *Mr.,
Pennell was transferred in the courss of
oficial changes. And the order appoint-
ing kim to Noakhali, was passed before
the Government saw bis judgment.”

I am indcbted . to a gentleman of
considerabls. standing in the mercantile
world at home, who has recently been
staying with me, for the criticism that
"that reply is what we call a commer-
cial statement. It's when you are asked
an inconvenient question and don’t like
to tell ‘the other man a direct lie but
want to put him off.” '

" It no doubt may be and probably is true
that Sir John Woodburn himself had not
seen my judgment on the 16th October.
But 1 bave also no doubt that his Chief-
Secretary had not only seen it but had
acquainted him with its purport.

Not only was Government aware of
the case before the judgment’ was pro-
nounced,—not . only was there ample
time for the copy of the (judgment sent
from my ofice to have reached the
Chiet  Secretary,~%ut | am also
able to prove that the local execu.
tive oficials showed the same feverish
anxiety to get copies which Mr. Cargill
has shown in the = present case, The
pencil  writing at the head of Exhibit
N2y is Mr, Teide!l's: it shows that

8
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he wanted a copy of the ;ndgment before
3p» m. on the 8th Ostober. Three p.m.
is the bour  when the Chupra Mail for
Patna, Calcutta and Darjeeling is closed.
—Exhibit X30 is a later letter on that
same day from Mr. Twidell himself. ** He
understands,” says Mr. Twidell “that
judgment was given yesterday, and he
should be glad to know what difficulty
there is in the way of his having a copy.”
The 8th October, I may add, was a Sun-
day. 1 can carry the mattec: a little
further. Mr, N. C. Macpherson, the per~
mament Collector-Magistrate of Saran,
(Cbupra), who acrived at Bombay on the
toth Oct, told me and indeced seem«
edtomake it a pgrievance against
me, that he found 3 ' telegram awaiting
him from Mr. Bourdillon, the Commis-
signer of Patna, directing him to' come
on to Chupra at once, whereby he lost
several days’ boliday which he had intend~
ed taking, The Commissioner of Patna,
~the Chief Secretary-elect—was, it is
evident, very much alive to the 'situation
evenon the 10th October; and I find it
dificult to believe that he did not
acquaint his future master with it before -
the 16th. -

Further it appears from a letter which
i recewed from Mr. Huda, that he
got . information of bis transfer from -
Noakhaliat the same. time as my
appointment there appeared ia the
Gazette—and Mr, Fisber, the Deputy
Commissioner of tha. Sonthal Perganas,
was equally taken by surprise. From
his letter, dated aoth October from Naya
Dumka, (Exhibit X3¢,) it further appears
that " Bolton kad written to him to~
proceed to Chupra as soon as possible.”
Although Mr. Bolton was so anxious that
Ishould be relieved st Chupra, he did
not for some time further show any
particular anxieties that 1 should quit
that place, and under the Regulations I
was entitled to nearly a fortnight’s join-
ing time, ‘even aiter making over

charge. It would geem  indeed
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that althOLgh the’ . Govemment‘ ‘bad
‘madé * up ’the\r‘)mma " even
seemg‘ my judgment td send me to
Noakbaﬁ. they‘ dtd ‘not make’ up “their

tmind 'o' some time" alter What td do |

thh Mr, Huda, who was a!ready ]udge
.there. "

“1 have n.deea ?htt?e douf:t that at this
xxme Govemment ‘{magined that ‘they

could ‘nury i”be scandagwﬁlch, be it bome‘

éngal, ‘but in"the
v‘tthout
- lbe

in, “mind, was "not' in
mosl remo‘te dnstuct, “of, Behar)
‘an dffﬁculty lno dou\ht had to”
pu'mshed for my
them but’ no {urther qotlce nee

R Tt VN Y I W]
$aken ol the case FOAN
& Thoww, el

un Oa tb& 36tb October. however, my
Jngment. appeared in j extensa, in the
~Amritg Bazor Pa(nku,‘,one of the, most
powerful . ‘organs -, of | pauve gpinion
in,the jcopntry- ;:and from thﬁ& date,
Ao.56, an gxpressive Jcolqumahsm,the
dat wag in, the firg, ,v..2 140
i.. . The Amridq, ,Bazar ,Fa{n].a of 36&5
:Ogt. would, in.the ordinary course,, reach
Darjeeling pn the, afternoon of the 27th.
On .the a8th Mr.. Bolton te,nt,mt_: a}tele‘-
gram to “join early at Noakhali on being
relieved, and followed it up by a demi-
-official Jetter (Exhibit X 32) sof the : same
date. :-1t -will. be’ ‘seen- that'. Mr..Boltan
‘himself ereated the necessity to which he
vefers for - my * proceeding early [
Noakba.m’ Y RAR P O
t “The reasons for this urgency were, |
‘believe, two i first, that Mr. Bolton (or his
'master) was apprehenslve of what I might
‘do ‘in" Calcutta on’ my ' way through;
‘secondly, that they feared that after pub-
lic attention had beea drawn to tte matter,
it migkt te difficult for Mr. Macpherson
' to delay much longer taking ~ action on
the complaint of Narsing Singh rs. “Cor-
bett and Simkins, ia which [ bad directed
him on 7th Oct. to make further enquiry.
* By arrangement with Mr. Anderson, |
managed to stay on same days at Chupra
even after Mr, Fisher's antival, and did not
make over charge and leave the place til)

'before |

r'nsolence in dlsturbmg'
be'

the afternoon of 3rd November, No sooner
was my back turned than Mr. Macpher-
son summoned a0t Messrs. Corbett and
Stmkins, but Narsingb, and “having* sub~
jécted him to a lengthy &oss-zxammatmn,
again dismissed his complaint (on the 7th
Nov.) on the ground that ' * granting that
Messrs. Corbett and - Simkins ‘were not
warranted in beating the complainant or
in forcing him or attempting tn forcé bim
to work agamst bhis will, I consider it in.
exPedlent inthis' case-—considering all
the circumstances-—that thej should ' be
‘hade’to stacd 4 trial in‘ a Cnm(nal Court

fOI"What. ﬂ:ey didye Y L e

“In ‘an " earfiest: bart of ' his order,
Mr. Macpherson states that it appears,
clear to'me that the two accused persons
whe are public servants,’ acted intte
belief that it was their duty to do ail that

'rould be done to effect tha repair of the

embankment and that dus and sufficient
notics can be taken by their departmental
superiors of dctions. on their part which
should not have been taken.” It does not
appear, however, that Mr. Macpherson
took “%ny steps to secure that dus and
sufficient notice or any notice at all should
be taken of the matter by the depart-
mental superiors of the officers Involved.
It was well known t® Mr. Macpherson
that ' one . of - them, Mr. . Simkirs,
was the servant- not . of = Government
but of. the District. Board of Saran—
@ ¢ body mainly compased of indigo-
planters. Me. Macpherson is bimself
the brother, (and ‘I believe} the son)
of an indigo-planter, and must have been
well ‘aware of the ‘sort notice a body
composed of such men would be hkcly to
take of Mr. Simkins’s conduct. So far as
I know the only action which Mr. Sim.
kins's departmental superiors have taken
against lnm isto ralsc bis pay.

. In the meantime what bad the authoris
ties been doing T

< The - Bengal Government must have
got my judgment on the igth or 15th
October. * They Bave never even allege
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that they took any action upon it then
or for lorg after.

F S T A
No sooner had he pubh.hed the. judg-
ment than: Babu Mati Lal Ghose, the
veteran. patrist v!ho edits the dowrsta
LBazur Patrika, sent a copy of it te Mr,
W. R. Lawrence, the Private Secretary
to-the Viceruy, Copies were sent by that
mail (.though the executive: mutherities
knew-nothing of #), to maoy influential
people inEngland. . 1 . < .
' For neérly a n{onth M. Lév)r!nl:e (oi'
his master) did ot find it convenient to
acknowledge Babu’ "Matl Lall ' Ghose's
letter, (They have acknowledged ' and
acted on  many ‘of his letters before.)
It may be nothing but a comcndence*
but about the same time as the’ copies,
sent by Babu “a'l Lall Ghose, would be
recelved by tbenr addressees in England,
‘Lord Curzon suddenly ‘woke ' up to the
recessity both Jof taking action and of
acknowledging ‘Babu Mati Lall Ghoacs
letter. So on the Zoth Nov. 1899, a letter
No. 1651 (never yet published) was sent
tothe Government of Bengal : and
about thé same date’ 'Mr. Lawrence
sent Babu Mati Lall Ghose a
stating that *'His Excellency’s attention™
bad already been drawn to the’ case,
ard thankmg bim for his letter. .
however take upon myseM to' correct a
stutement of Lord Curzon’s (he has had bis
Resolution sent to me, so I suppose he
expects m eto natice it)—of tourse, from a
judicial officer’s 'po?nt of view itis so
mych waste paper—in paragraph 6. Itis
there stated that “as soon as Mr.Pennell’s
judgment was brought to the noticé of the
Goverament of India, they requested the
Bengal Goverunent to furnish ther with
a full report upon the cass.” This s not
s0: Lord Curzon .took action about such
time as hig attention would have Leen
drawn tothe case from Englaad : but not
till rearly a month after his attention was
drawntoit from Iadia. But  Sir John
Woocburn at sll events was not yet
prepared to despuir.  Shortly Lefoce the

reply,

I 'must |
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end of November it was | mthnated to
Babu Mati [121{ Ghgse by Rte. Bortoa Qhat
newspaper , agitation _ wouI:i om h—m,
and that :fxe whole mattcr o£ my transiér
was under consnderatmn Babu ’\1at|
LallGhose consulted Mr! P L Ro_)"], ihé
amment Counsel” wlPo “’-’? ioorung dfter

my interests in the maEter. and ou h|>
advice stopped ' for a time wntmg about
the subject and reproa'uced ;n “his paper
the “purport of 7 the” sem|-ot’ﬁc13l
communiqug, Then followed (not } will
ever, beheve, wnt}out prevnous confer-
ence with Lord Curzon) the descent of
er john Woodburn upm Noakha]h. The
pretext for this was," I1 bcfx e', tbe
mprovement of the J-‘:}II: it is astrdnge
?agt that the decnsnon amved at was tbat
the jall did not ‘rrquxre 1mgrovmg
]t deserves’ ppte that ‘this” was the
second tnme in ~h|<tory that", “tyoup
very beautiful ‘but somewnat sécluded
Station™ (His Hohour's speéch in Durbar)
bas been honouted by thé Licutenant:
Governor’s presence. * In the ¢4rly mora«
ing of the “toth' December 'Sir} John
Woodburn, k. ¢. s, 1., Li€utenabt Govern-
tr of Bengal)’ with” his Chief Ses:retary,

the Hon'ble C.\W. Bolton, ¢.s.7.; bis Comg v

missioner ' Me. * Collier and his ‘Private
Seu‘e&ary, Major J. Steachary airived/ “at
Noakhali. All ether durbama, inclading
my senior Munsif, ' Babu" Lolit Kumar
Bose, huving been sent away, ¥ was sent
for into a’privatd room. " 'y
"It shduld e “roted that. I had not
sought this' interview or any other inters
view with Sir John ‘Waodburn ; Indeed
T had been advised by Mt, P Roy
not to broach the subject of r'ny transfcr
or to allude- té it in the most ‘distant
manner, - 'but to treat the ‘Licutenants
Governor and bis followe:a s 'if nothing
badhappeﬂ'd RN G

LS}

me the Cucult Hou've thre Su'

"Jobn_,Woodburn . delivered himsell, 1

walked direct Lo ny Court . where he
was ehortly expected, and tuen and there

wrote down on a piec of paper and with
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4 pencil with which I bad provided
myself beforehand notes of his conversa-
tion. Those notes are Exhibit X33. They
necessarily do not contain everything : by
the mail of the same day I sent a detailed
description of the interview to Me..P. L.
Roy in Calcutta, and from his letter, dated
12th December I gather that he recewed
my letter in due course of post.

So far as I remember, the only import~
ant omission in the notes (which will be
found in the letter) is Sir John Woodburn's
statement that the Chupra case wasa
trumpery case. This was made when |
took him aback by showing bim that 1
Xnew ~ that he  himsell © had  tried
to bush up the case. Sir John
Woodburn  began by asking me
whether Mr. Bolton had spoken to me
about my transfer. 1 said “no, Mr. Bolton
had said nothing to me on the subject.”

. Sir Joha Woodburn then “said,- "you
wilt be glad to hear that I had not read
your judgment when [ passed the ordec
for your transfer.,””. He then went on +
"havmg said that, I will tell you that read.
ing your judgment 1l hive grave doubts
whetber you are fit for judicial employ-
ment. The judicial officers are my officers
just as much as the executive, and | want
them to do well. Mind I am_speaking
for your benefit and your guidance.
Reading your judgmeat leads me to doubt
whether you were seally so impartial as
you should have been. The vindictive
rancour with which you pursued the

* police man and the District Officer, makes
me think you must have had some quarrel
with them,”

On this I interrupted His Honour and
asked whether these officers themselves
alleged that I had any quarrel with them ;

Sir Jobn Woodburn rejoined s ““1 have
not seen the policeman or tbe District
Officer and Aave received mo communication
frem tiem. 1 canonly say that reading
your judgment as a perfectly |mpamal
man, I have doubts as to your imparti-
ality.” ;

Onthis I retorted that other people
took different vlews of my judgment; that
a friend of mine to whom I had shown
it just alter delivering it, - had told me
hat a judgment like that was worth two
National Congresses.

Sir John Woodburn replied that 1 must
admit that'a friend was hardly the best
person to pass an opinion on my judg.
ment; that e  was 'a perfectly impartial
man and that I must admit he was in a
better posmon to form a proper |udg.
ment. . '

- 1 rejained Lbat 1 doubted if “he were
really as impartial as he said: that as
head of the exccutive he would naturally
not like. it to be believed tbat his
executive. officers had done wrong
and that 1 koew. bis Government had
dore ‘all 'they could to prevent the
truth. coming out. .On this Sir Jobn
Woodbuen lost his tempze and said: “ my
Government ! Be careful, Peanell, you had
better be careful what you are saying !

I said: ** Well, at all events I know this
much that you consulted the Legal Re-
membrancer as to  whether the witnesses,
veed appear before me, and it was only
when, Handley told you of course, they
maust that you gave way. "

Sir- John replied in great heat: * yes
and Lbad every right to consult the Lega
Remembrancer. - It was a trumpery case,
and you were calling witnesses from all
over the Province ! 1"

1 replied that except Corbett all the
witnesses were in Chupra, and that an
A.D., S.P.did not matter.

Sir Jobn then showed signs of a desire
to rise and cut short . the interview. He
said that ba had a great. deal ts do. |
stood in front of him and said: ** What
you bave Leen saying to me sound very
much like a throat. Have I your per-
mission, if I be s0 advised, to represent
the matter to the High Court 3" Sir John
nplied emphatically, “No, 1 am not go-
ing to enter into a - discussion with the:
High Court, It is my business ta say
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where my officers can be most -usefully
employed. The Judicial Qfficers are my
officers and not those of the Hizh Court.
1 am speaking to you privately.”

I rejoined that as a Judicial Oificer |
was bound to follow my own opinion and
not his as to the way in which I dealt with
cases.

He rejoined *well, at all events, Pennell,
you must admit that your judgment was
very long. 1f you had ‘simply acquitted
the man, no one would have minded.” I
replied that my judgment was full of
facts and that there was very little com-
ment in it.

On this Sir John Woudburn said: "any
otber Judge but you' would have disposed
of the case in two pages'; and with these
words left me and passed dén into the
room where bis followers were awaltmg
him.

During the time this conversation was
going cny Mr. Collier, the Commissioner,
was, if 1 am not mistaken, patrolling the
Circuit House on the other side. This
may bave been and very likely was a
mere coircidence : but it may also have
been by preconcerted arrangement to

prevent any outsider from . overhearing
the conversation,
Sir Jobn Woedburn  departed s and

skortly after his return to Calcutta, Babu
Mati Lall Ghose was  ordered by Mr.
Bolton to publish a demi-official
communique to the effect that my trans.
fer to Noakbali bad been decided long
before the Chupra case. !

When the lying has to be done for
them, “Government” do not stop short
at “‘commercial statements.” .~

What 1 have never been able to under-
stand is why that communique was not
sent to BabuMati Lall Ghose for publica«
tion before instead of after Sir John
Woodburn's visit to Noaktgli. .

The explanation which [ supgest to the
High Court and to the pubiic who:e ser-
vant I am, is as follows: That the Govern-
mend of India andthat of Dengal hud not
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up to this date and two months after my
judgment—taken any action in' the case,.
or at all events had not taken any steps
which they could not retrace; that Sic
Jobn Woodburn persuaded Lord Curzon’
to let bim try one last shot at hushing up
the matter—no doubt he could bave very |
truly assured the Viceroy -that he had
assisted at the hushing up of worse things
in the North- West (I have no doubt from
kis point cf view it was a trumpery case)
that it was hoped by intimidating me to
silence the native press, or more probably
that if I had shown any disposition to
give way, terms would have been made
and 1 should have been given a good dis-
trict as the consideration for the native
papers dropping the whole matter.

It is note worthy that up to the ioth
December Sic John Woodburn had not
received any explanation from Mr, .
Corbett, (1 suppose, he was meant by the
““Policeman” ) or Mr. Twidell: and . [
suggest that up to that date he had not
called for any : though it appears from
the Government Resolution that by the
and January 1900, -Mr. Twidell’s explana«
tion, as well as Maulvi Zakir Hosain’s,
bad teen received and considered.

Tbe orders of the Governwment of
Bengal were not passed till the 2nd Janu-
ary, 19oo~the day after the holidays
when it must have been clear to “Governa
ment” that I did not intend to avail
myself of the opportunity afforded by the
X'mas holidays, of making any overe
tures to them. I would invite the* High
Court’s special attention to Exhibit Xa28
(the letter from the Private Secretary,
dated 12th June). It seems to me relevant
to point out that between the time when
my letter of 315t May would bave reached
Darjecling and the sath June, there was
time for a reference to Simla. .

With regard to certain statements in
that letter as to admissions of my own it
is not perhaps really important what
have admitted or not admitted. Tbe im«
portant thing is not my conduct, buk that
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of Government.. But I think io justice to
myself I may be permitted to_ point out
that my lester (which .should . be in ,the
Lieutenant-Governor's, hands) .was an
autograph ore and does. not. contain the
admissions set forth.in Major Stracher's
letter. - If L.have rceally admitted that
decide cases partially, wbydo they keep
me on as a - Judge ? .1 .do not. believe
that they pay me £2,000 a year becanse
lhfy erefondofme.. . - . . |

' The explanatlon wbnch! suggest of
Ex. X.28is that the Executive authori-
ties' thought “that they bad got me down
ard -magmed ‘that ‘it would be not only
=afe but proﬁtable to msult me. T

The statement in Ex. ‘Xas that the
L. G. told me in December that my aps
pointment to Noakhali was arranged long
before he ever heard of the Chupra caseis
false ;. and the explanation which follows,
sl beheve equally false. My appomtment
to ? Jighter charge would not necessitate’
my, removal from Chupra ; the appoint-
ment of Additional Judge was a lighter
charge. If t1 bad dore anytbing which
merited pum;hmcnt. it is certain that no
consideration for'my’ feelings would bave
led the anutenant-Govcmor to suppress
the cause of my appomtment to Noakbali
when guestions were asked about it in
Council.  1f my appointment to Noakhali
‘bad been arranged long before, Messrs.
Huda & Fisher would bave been inform-
¢d. But the real reason why the
Lieutenant-Governor could not put
forward .- pub'icly in January the lie
which be has put forward demi-officially
in June, is that Me. Justice Ghose would
have been Prepared to contradtct him.

It is perfectly well known to_the Chief
Justica -and other Judges  of the High
Court that a beated discussion was beld
by the English Committes on receipt of
my lettet Nao 1112, dated the 1st August
1890, .and _tbar Mg Justice Rampini
{whom | ):ad tten also objected to as an
acbitrator ) proposed that recommendao

oy )

tion should bz made to, Government.
for my reduction, Ha .was, however,
overruled by the. Chief. Justice. and
Messes.  Ghose, Hill. vard | Wilkins,
who_held the, npmlon that although
[ had been less economical, of the truth
in my, letter than -decorum., required,
it would suffice to tell me that I must
not da it again, and that, sentiment , was
accordingly conveyed to  me, in: the
-} Registrar's letter No. . R4244 dated,;th
September, #9004 : 1 w o\ w L. s

. ‘There were ,several . reasons , wby the
Hngh Court would not &t that -time hava
consented to my appointment ta Noa
khali. , First and foremost was- the: atate
‘] of my, health, which« I . had prominently.
brought before them. . Jt. was: .knowr: to
the High Court even then,: although
Sir. Jobn Woaedburn did - net dis~
cover it for a year afterwards, that
Noakbali was an unbealtby . district:
and 1 had submnted to. them not only
tbe certificate’ which D, Ashe, gave mé
when 1 applied " for ~medical leave at
Mymensmgh (Ex, 34) but also two latec
certlﬁcates from the Civil Surgeons of
Champaran and Saran [the latter. Cape
tain Maddox who ﬁgured in the Chupra
éase and against whom I am said to bave
an animus). These cerhﬁcalcs Exhxbnts
X35 and X36 represent me not as an
idler, but as a man_struggling hard to do
bis work agamst ill- health and attending
court, contrary to the advnce ol his
medscal attendants. e

But indeed Sir jobn \Voodbum blmsel‘
does ot say ] was sent to Noakbali. a3 a
punishmient it was only because I had to
be 3ppointed to a- lighter charge. § re.
presented to Sic John. Woodburn in
Octoter last that the work .at Noukhali
was really  beavy, as there was no Sub-
Judge and every other District had one;
be said that be was sorry I had found the
work heavy’; he, bas not however taken
any steps to make it lighter,

This much however is certain that an

vAddmon.d ]udgg will now Le' required
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here for at least six months, and theres
after a permanent Sub-Judge. -
" Exhibit’ ' X37 is a demi-official letter,
dated 5th October, frem Mr. Bourdillon.
It states that -the - Licutenant-Governor
has definitely decided to give me no
assistznce i effecting an  exchange
(what | asked for was not an exchange
but a transfer) to " another province.
It refers to an interview which I bad
" with Sir John Woodbura on and Oct: |
took advantage of Mr. Bourdillcn’s cone
firmation as Chief ‘Secretary to “ask him
(on 29th Sept.} ta Lelp-'me 1d" get a
trunsfer.” Mr. Bourdillon showed what
scemed to me a genuine willingness
to assist me and said he would speak to
Sir Joht Woodburn absut it. And I ar:
rarged with Me. Bourdillon to call on Sir
John Woodburn “on” the '2nd ' October ;
Sir John Woodburn raised abjections, [
avowed to him that the real reason why [
wanted to get a transfer was that'] did not
wish to serve under 2a man who believed
that I was wot impartial and had threa-
tened to dismiss' ma.. Oa this Sir Jobn
- Woadburn said that he remembered very
well what I meant, and that he had
spoken as he had done because he hadhad a
very bad report about me from Burma
snd geally €id not know how to employ
me. ’ . . A -
Now 1 left Burma atthe end of 1894
(to be precise, on the 1st. January 18gs).
Whetker 1there did good or gvil’ seems
to me spart from the poirt. Whatever re-
porta the Bengul Government had before
them o December 1899, they had before
them in February 1855, when they appoints
ed me 8 Sexions Judgein Sept. 1897,
when they.zppointed me to the charge
of the most important Sessians Division
in hese Provinces s end - it seems to me
clear that whatever the  extcutive autho-
tities may now siy 85 t9 my misdeeds
in Burma, what they really object to is
rot my having done wrong then, but my
duing right now, L
Feem Sir Juhn Woodbym | went to

144

Mr. Bourdillon and told him of 1y failure
and asked him to renew lis efforts. - This
1 did for two teasons; first, because M
Bourdillon had trizd - to pat the transier
on the ground of my healtl, and get me a
better climate (the N -W, Provinces or
Cen'ral Provinces), but, secondly and
mainly because I could not feel sure even
of him 3nd wanted something in - writing.
Why I really wanted a transfer was
that omce I was:' out of Sir John
Woodburn’s clutches, I would have been
in a better position for layirg my griev-
ances before ‘the Secretary of State (and
ultimately, before Parliament); and I may
say that 1 bave always regarded the pul,
lic aspect of this matter as a great deal
tuore importadt than the private ons, and
am resolved that..whatever might bappen
to myself, Sir Jobn Woodbura should not
g0 unpunished, if I could help it, for hist
impudent attemptto intimidate an Eng-
lish Judge. FE
. Thisends the history of the Chupra
case o' far as I am concerned; but
Yalso think it myduty to lay before
the High Court in their judicial capacity
certain facts connected with that case
which they bave hitherto in their €xtrae
judicial capacify *'supervised.”

Narsingh Singh's complaing‘ against
Messrs, Corbett and Simkins, the truth
of whichis admitted by those , persons
themselves, was illegally. dismissed by
Me, Macpberson. Mr, Macpherson has

been since appointed to officiate -as a
. . L

Commissioner. - N

Mr. Corbett was ‘nominally bunisbed
with the stoppage of his promotion fog .
one year, No sooner were the Government
orders issued than be was transferred from
tke undesirable station of Backergunj to
RancLi, which is well known a5 3 £anitar.
ium ; and he bas remained there ever
since, Further, tke last Civil List shows
that-he has been put back over the beads
of all tke Pulice oficersof his year, wish
tie exceptian of Mr. Justice Stevens’ san

who were confirmed before bim. !
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An expression of the Lieutenant-Gove
ernor’s severe displeasure was conveyed
to Mr. Bradley whose conduct, in the opi-
nion of the Govemor-General in Council,
“amountad to little short of persecution,
and was a fiagrant abuse of the authority
with which as a police officer be was en<
trusted.”” Between the first and second
of these verbal castigations, Mr. Bradley
was appointed to officiate as District
Superintendent of Police of Muzzaffur.
pur, the prize District of . Bengal, in
succession to a very senior officer who
is Mr. Bourdillon's brother-in-law : and
there Mr, Bradley has remained up to
date. A good many of us would rather
like the sort of punishment. :

* Mr.Bourdillon has been first appointed
to officiate and bas since .been
confirmed as Chief Secretary to the
Bengal Government. '

-~ 1 was refused leave last year thoughin
bad health, Messrs. Twidell and Zakir
Hossein were granted leave on full pay
(though, so far as I know, in good health)
and were allowed to join it to the Pyja
vacation, —an extraordinary concession,
not admissible to Judges €ven of the
High Court. .

Mr. Bolton has been promoted to a seat
upon the Board of Revenue. :

Sie John Woodburn is still the Lieu-
tenant-Governor of Bengaljand I am
still the Judge of Noakhali. ‘

Mr. Twidell and Moulvi' Zakir Hossein
are still administering injustice at Chupra
with powers to try men summarily and
inflict three months' rigorous punishment
without any appeal. Babu -Jagannath
Sabay, the Pleader, who champione.d
Narsingh Singh, bas had to remove his
practice elsewbere. . ) ]

These matters will show the High
Court and the public the good or bad
faith of the executive authorities—ol
the Govemment of Bengal and of the
Govemment of India, They will
also show—and this is their velev.
ance here—the meaning and point of

Exhibit X18—for they show what the in~
rependence of the judiciary in Indiareal-
ly amounts to. The mills of Gold grind
slowly, but they grind exceeding; small
and I cannot but. regard it as very
special dispensation of His - Providence
that the action of the executive autho-
ritles in this case has enabled me to re-
present these matters in guch a manner
that the High Court cannot avoid, even if
it wished, taking judicial motice of them,
With regard ta Mr. Twidell or to Mau.
lavi Zakir Hosain, 1 would point out that_
the case of in re Gamish, Narayan Sallin
(I.L.R. 13, Bom, 415) shows that the
High Court has power to secure the
removal of dishonest Magistrates. The
High Court in that case abstained from
compelling the Bombay Government to do
its duty, only because the needful compul«
sion had already been applied by the
Secretary of State.

As for Sir John Woodbura's treatment
of me, Iconfront the High Court with
this dilemina —either I am not telling the
truth, in which case I am not fit to try the
King's subjects for their lives ,or I am -
telling the teuth, in which case Sir John
Woodburn is not fitto be employed in
the King's service,

1 now come to Exhibit X 18 which, as 1
bave said, was sent to me as soon as Sir
l)ohn Woodburn got to know that1 was
ikely to prosecute Mr, Reily.

Section ¢77 (sub-section 1) of the Code,
of Criminal Procedure runs as follows:

#Subject to the provisions of Section -
444s acourt of sessions may chargea
person for  any offence referred to in
Section 198 and committed before it or
brought under its notice in the course of &
judicial proceeding, and may comnmit or
admit to bail and try such person upon
its own charge.” .

The Code says may—not that I shall
prosecute Mr. Reily foc his perjury and
forgery but that I may do so.

But “may,” as the Legislative Councils
bave found, has a way of meaning
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must” in such cases. The discretion | which he told mehe had already lost

L pe

‘which I have to exercise, is not 2
arbitrary but a judicial discretion. In de-
ciding whether or not | should prosecuts
Mr. Reily, 1 ought not to allow
myself to be influerced by such consi-
derations as his being or having been
a personal friend of mine, or tkat the
Local Government will be pleased with
me if I let the matter drop—"''supervise"
Mr. Reily’s crimess : or that it will be the
worse for me personally if 1 don't let it
drop. The only thing | have to look at,
is not European “presti,e,’* not “policy,"”
but whether or not the prosecution is ex-
pedient in the interests of justice. .And
this is a question which admits of but one
answer. o,

What the Government want is  that |
shall allow my judicial discretion to be
guided by their executive will. 1
decline to do anythirg of that sort.

If 1 had asked, as Sir Jobn Woodburn
anticipated, that my impulations upoh Mr,
Rampini should be withdrawn, 1 should
bave bad to wait for the. Government
answer just as | am now waiting for the
Government answer to my telegram. . Sir
John Woodbum wished me to write my
judgment and to decide about Mr. Reily
with the “imputation” banging «ver my
head. .

But I am no more afraid of Mr. Justice
Rampini than 1 am of the Lieutenants
Governor, Mr. Rampini has long :been
stabling me in the back,r and 1
am glad to get an opportunity of meeting
him face to face. 1 may be doing him an
injustice ; but a gentleman very much like
him ran away from me at Tallygunge on
the afternoon of the st January last.
What 1 have to say about the imputation
is, that it is true. I give a few facts. Mr.
Rampini and his friends can bave more if
they p‘case. Early in 1893 Mr. F. S.
Hamilton, C. S, who was my Additional
Judge at Mymensingh, sought my ad.
vice with refercree to a tea syndicate in

9

1over L1000, The principal papers
relating to this syndicate had been
printedand he laid them before me.

it "ppeared that about the time of the
tea boom, an enterprising individual,
named Sawyer—now I believe removed
to awider sphere of activity—thought to
relieve the British public of some of its
superfluoas cash by floating a rotten tea
company. With thxs object he formed a
syndicate,

Some of the members contnt)uted ex-
perience. I think that was all. Mr. Sawyer ‘
brought into hotch potch some names,
Mr. David Yule gave land ; and other
members (among whom was my unfor-
tunate friend) provided money. '

Further (and this was the worst of ail)
the syndicaters bound themselves jointly
and severally to go on contributing rate
ably ad infinitum as a majority of the
syndicate might decide, which was a
little hard upon’ those mcmbers who had.
*6 contribute money and not expenence.
especially as  the voting was not
confined to them; and in practice
the control was out of their hands:
I farget the name of the syndncate. but
the age-ts were Messrs Andrew Yule,
and Company and among the mermbers
were Messrs. David Yule, C. de C.
Ricbards, E. S. Sawyer (none of these gave
money ¥. S. Hamilton, 2 Dr. Murray
(I believg the gentleman who bas just
discovered a new way of settling old
differences) and the Hon, Robert Fuylton
Rampini.

There was no question as to the rotten«
ness of the whole things Mr. Sawyer
openly referred to it in his letter (printed)
to his confederates as * our Company .
made to sell,” but it was hoped thbat by
judicious *'salting " a profit might be
shown for ayear or two and the whole
thing turned over to the British putlic,
with no dcubt the Hon. Robert Fulton
Rampini,M. A, 1.C. S, Judgeof the High
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Court, Calcutta, figuring prominently | aseat on the directorate of a tea.company*

among the Directors, ; .

_Unfortunately, however, British public
were not taking any tea or tea shares
just then ; and Mr, David Yule, io ane
nouncing the decision of his firm to bave
nothing more to do with the syndicate,
playfully consoled the members by telling
them that he would make them a present
of the land. S .

It was ‘at this juncture, the question
‘being whether he should pay more money,
that Mr, Hamilton came to me. I told him

“that'se far as § could see he had made

_ himself legally liable to pay whatever a}-

majority of the syndicate ordered bhim to
pay; but that ] thought he might safely
decling, for the thing ‘was so barefaced
a swindle that they would never dare to
take it into Court. 1 said Mr. Rampini
for one would give anything to hush' the
matterup.’ ' o . i !

Now Mr. Hamilton has not 1014 me
that he repeated this to” Mr. Raiapini.
But he has told me that he went apd saw
Mr. Rampini in connection with" the
syndicate after bis return from (privilege
l_c!avé, 'an‘ghat Mr, Rampini told him I
was quite mad.” M. Hamilton has not, 1
believe, lost any more ‘money in the
syndicate—but Mr. Rampini ‘has lost no
chance of doing me a bad turn in the
High Court.

It faay, of course, be said that all this
was perfectly legitimate speculation on
M. Rampini's part. - But the difference
between say M¢. David Yule and Mr.
Rampini is that one  dealing  with the
former knows what he has to exprct. Tt
is like betting at Monte Caly. You
know that the chances are agai...t yau;
but if you choose to take ' them, the
management are ready to oblige. -

‘The reasoa why it .is undesirable that
people like Mr. Rampini should take part
in these thingsis that most peop'e are
fools; and are lad by names. Me. Rame
pini krows nothing about tea-growing,
has n "~ qualification, but greed of gain for

| But owing to his predecessors in the High

Coprt, he passesses a more or less value
able asset in hii title and name. Anditis .
a pity be is not above selling them.

When the old-established wine and
whisky business of B. Smyth & Co., of
Calcutta, was tumed into & limited com.
pany with a High Court Judge as Director
.l withdrew my deposits. But I doubt
if many other people did.  The company
has not failed yet. But some of the
shareholders I understand have been using
language which is positively rude.

Ineed hardly however enlarge upon
Guinea-pig  Judges, seeing that
the publichas just had the spectacie
of a Guinea-pig Viceroy. The “Qutlook’’
of 13th January has some remarks
on the aubject, which seem not in.~
appropriats : * The appalling thing is
that' men of very high standing can sell
themselves-—for what they must suspact
can be no other object than te act as the
gilded bait for miserable gudgeons
among the public, 'l it worthy or honest
A3 it not contemptible and paltry—~to put
the best face upon it 1" :

‘There can be no question that Exhibit’
X183 was written under orders, 1thuve ro
doubt Mr. Buckland has or bad the draft
sent Bim by Sir John Woodburn, It is
writtea on Gevernment paper and in a
Government envelope and bears a ser.
vice stamp. Mr. Buckland bas franked
itand corrected the “‘under’” Secretary
into Offg. Chief. '

The passage inmy 2nd letter of 31t
Dec. (of which Exbibit Xt4is a copy) did
not escaps  Mr, Buckland's attentirn,
Of coursy, i heis toli to copy aut Ex. X138
bebasto do so. But Alr. Buckland
knows that 1 know that the expression
is Incorrect and that the story of the
passage turning up again bs a commercial
statement, °

Mr, Buckland and 1 lived together
over the Currency Office 11 years ago.
It may be owing to that circumstance
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tbat he received me on the evening of
jtst. December in bis shirt. He told
me be bad read my covering letter—and
it was all right. I told him I should
like it in wiiting in a few days, He
said, of course ke kiew that. As o Ex,
Xi3 Mr. Buckland was as good as told me
be bad written it ander orders.. * The
fact is” be 33id “1 had beard you were
wanting leave, so I spoke about it to the
Govemor this morning,” (before 1 ap-
piied). Of course, my friends in Calcutta
bad . been making the whole thing as
public as possible,

Next day Mr. Buckland sent me Ex.
bibit X15. Of course, be had my letter
Exhibit X14, before him then.

On arriving at Noakhali on 3cd. Jany.
1 sent Mr. Buckland the lecter of which
Exhibit X17 is a copy. He wouldin the
ordinary course have Exbibit Xig again

tefore birg, and would lay them both

beiore Sir Jobn \Woodburn for whom and
not for Mr. Buckland himself Ex. Xiy
was obviously intended.

If it were a case of Me. Buckland per-
sonatly making such a fuss about giving
me a day's casual leave, Mr, Buckland
knows me well enough to know that ‘it is
not apologies he would be getting.

Secretaries don't leave letters of this
description lying about loose—] was una
tidy enough when | was in the Secreiariat
butl did notdo that. Mr, Bucklands
rooms are” particularly neat.

They are 15 yds. (on the same leve!)
from the Club Library, which contains an
ample supply of writing paper and
envelopes; and if be had wanted to send
me a private note and bad run out of
paper, why did not he 'go or send them ?

[igally, if the letter was 2 private one
or was not written under orders of
Government, what on  earth was the
obiection to saying so 1

Tbe expluination which I suggest is !

that Mr. Bucklind’s master has ordered

|

I have knows some Secretaries who
would not lie. One such died latelym
Rangoon.’

P |

I think, as my judgment may be  read
by people in England, that ' had better
indicate the reason of Government's exd
traordinary solicitude for Mr. Reily. It is
that the Police Department 'is’ the most
“'gen‘eel” of the refuges for the destitutes -
in the Indian Emplre and that there is
hardly a man in high place’ out ‘here who
bas not got in that department some re-
!ative of whom perhaps he - may not be
very proud, but whom he has not wish to
bave on his bands. 'To go no lurtber. i
may point out that only two of - the Civi~
lian Judges of the Calcutta’ High Court—~
Messrs, Prinsep and Steveas--bave grown-
up sons at all; and that both of them have
sons in the Indian Police . Department.

- In the course of this judgment .l have
bad to deal with and to expose - many
persons in high ‘place. ' I have yet to
learn however that an English”Judge
need apologise for such a course, lf justice
requlres it. ] T e

" Lwill go further and 'say that the past '
action or rather inaction of thc.ngh
Court with regard to certain * bf the
matters 1 have mentioned, bas in' my
humble opinion done much to lessea the
confidence of the people’ of * this country
in the administration of justice. “There
are certain  qualities which' appear - at
oresent to preponderate in that body,
which may be to the advantage.of the
individual Judges composing it, but are -
far from conducing to raise the estima.
tion in which the court itself is held,
The qualities which the pubhc desiderate
in a judge are those which Burke long
since pointed out as those which brought
success in their train in an open election
for members of Parliament. A strenuous

resistance to every appearance of lawless
, power ; a spirit of independence carried
!to some degree of enthusiasm : an inqui-

him to lieand that Mr. Buckland bas . sitive character to discover and a bold

refused.

"one to display every curruption and every
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error of Government.” But the gualities
which bring men to the High Court
Bench, at all events from the ranks of
the Civil Service oc of the Local Bar, are
rather an indolent and submissive dis-
position;—a disposition to think charitably
of all the actions of men in power, and to
live in a mutual intercourse of favours
with—them, aninclination rather to coun-
tenance a strong use of authority than
to bear any sort of licentiousness on ' the
part of the people.  “The instinct which
carries the people towards the choice of
the former,” says Burke,"is justified by
reason, because a man of such a charas-
ter, even in its exorbitancies, does nat
directly contradict tke purpase of a trust
the end of which'is a contest on pawer.
The latter character, even when it is not
in its extremes, will execute this trust, but
very imperfectly ; and if deviating to the
least excess, will certainly frustrate instead
of forwarding the purposes of a cont.:ol
on Government.”,

" Four years ago one of the most emisent
Civilian Judges who have ever adorned
tbe High Court Bench was superseded
for the Judicial Membership of the Bom«
bay Council by a gentleman of whom
noone cutside the Bombay Secre-
tariat had everheard. I was then jo
England ; and - | remember Sir Charles
Pritchard r:markmg ngelyn ‘“ah poor
Jardioe | be never would do anythmg to
belp the Government.”

What 1 think the public feel with re-
gard tosome of our present High Court
Judges is that they are rather to ready
to belp the Government ; and it would be

a great pity if such an impression were to
become widely current—for the people of
this country look to tbe High Courts to
protect them against Government : they
are a peaceable folk and it takesa great
deal to rouse them but there are oo
roillions of them and it will be indeed a
very bad day, even for British prestige,
i any considerakle proportion of that 309

Million get it inte theic heads that the
only way by which we can carry off our -
abuses is to carry off ourselves.

" This judgment is already tbree times
as long as'any ‘judgment | have ever be--
fore written ; but I may be excused for
quoting -the words of a former Locd.
Chancellor with reference to one of the
most famous cases of our legal history—
the case of ship money. -

“And here the damages and mlschncf
cannot be expressed that the Crown: and
State sustained by the deserved - reproach
and infamy that attended the Judges, by
being made us¢ of in this and like acts of
power, there bemg no possxbnhty to pree«
serve the dignity, reverence and estima.
tion of the laws themselves, but by the
integrity and mnocency of the Judges
and no question as ' the exorbxtancy of
the House of - Commons in’ the next ~
Parliament, procee&ad principally  from
their contempt ' of the” laws, and that -
contempt from the scandal of that judg.
ment. So thé- concunenceqf the House
of Peers in that fury, can beimputed to
no onething more than to the irreverance
and scorn the Judges were justly in, who
had been always before looked upon these
as the oracles “of the law. and the best
guides to assist that House in their
opinions and actions, And the Lords
new thought themselves™ excused for
swerving from the rules and customs of
their predecessors (who in altering and
making of laws, in judging of things and
persons, bad always observed the advice
ind judgment of those sages) in not
asking questions of those whom they
knew nobody would believe, thinking it
a’ just reproach upon them (who out
of their Councilship, had submitted
the diffculties and mysteries of the
jaw to be measured by the standard’
of what they called general reason,
and explained by the wisdom of state)
that they ° themselves should make
use of the license, which the others had
taught thewm and determined that ty b2



{ 69 |

the law which they thought to be reasone
able or found to be convenient.  So these
men bad preserved the simplicity of their
ancestors, in severely and strictly defen«
ding the laws, other men had chserved
the modesty ‘of theirs, in humbly and
dutifully obeying them " Clar  Hist Re.
tell 1. 6. 9. - :

In dealing with this case | have done
what I have humbly eonce’ved to Lemy
duty. - It remains for their Lordships of
the High Court to do what they conceive
to be theirs. ’

FINDING AND SENTENCE.

The Court of the Sés;sions Judgc; N oé—
-kbali, agreeing with both the assessori
convicts Sadakali,” Aslam and Anwarals
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of - murdet under Section 3oz of the
Indian Penal Code ; the Court directs
that the said Sadakahbe hanged by the
neck till he is dead; and that the
said Assam and the said Anwarali do
undergo transportation for life. The
Court agreeing with both the - assessors
acquits Yakubali of mucder and. the
Court directs that the said Yakulali be .
set at liberty.

The proceedidgs will be submitted to
the High Court for confirmation of the
sentence of death passed upon the accused
Sadakali.

(5d.) A, P. PesneLL, '
. Sissions Judge,
" 1§-3.01, ’

" s ————————

EXHlBlTS lN THE CASE

© EXHIBIT Xi.'

: Noaxaarl, _

aND Dxcxunn 1900,

Dear Ma, BOURDILLON, ; - :
I wish to ask if there would be any
objection to my taking casual le.;ve, say
3daysto go to Calcutta to meet my
sister, who is due to arrive there on the

tith instant. My sister has never been |

in India before and the journey bere is
not an easy one. I should esteem it a
favour therefore if Icould be given thu
leave.

The wock in my Court, 1 may say is
weil up to date. There are no Sessions
£ases pending and as far as | can see my
absence will cause oo appreciable in-
convenience to any one.

: . Yours Sincerely,
(54.) A. P,
Hox. J. A. B,

+

" EXHIBIT Xz,

Carcurts, 5TH DEC. rgoo.
Dear Mx. PENNELL,

There is no objection te your baving 3
days’ casual leave to Calcutta to meet
your sister.

“ . Yours truly,
(Sd) J. 4. BourpiLLoN,
EXHIBIT. X4,

UN1tap Sexvice CLus,
CarcurTa, 1218 DEc. 1900,

Dzar Mg. BourpiLLioN,

I find on arriving at Calcutta that 1y
sister's steamer the “Parramatta” instead
of arrivirg yesterday as advertised will not
bein till to-morrow moming. Under these
circumstances | am constrained to ask you
for casual leave till the end of this week,
I might with a rush get to Noakhali in
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time for work on Saturday, but think my-
self that it is not worth while trying to do
s0. t ;
’ Yours sincerely,
(Sd.) A. PeNKELL.
Hon. ]. A. Bourdillon. - .
My prar PENNELL,
" Certainly stay; as you propose.
12 DEe. Yours sincarely,
(Sd.) ]. A. BourpILLON.

¢ -

EXHIBIT: X6, -

4, MIDDLETON STRRET, -
,CaLcurTA, 25TH Dac. lgoo.
DxAr PENSELL,

The*Judges are informed that you
obtained leave from the Chief Secre-
tary to come to Calcutta for the 13th
Dec. last you were to bave returned
to your station on the 15th and the

‘Chief Secretary understood ibat you
© did so.

The Judges desire to know
when you left Calcutta and upon what
date you retumed bere . and alsa from
whom you obtained leave to quit your
station again or to remain on in Calcutta
if youdidso. Iamtd ask for an early
reply. T
: yours sincerely, | .
(Sd). E. R. CaAMPMAN,
EXHIBIT X8a,
B Horer CoNTINENTAL,
s6Te Dxc. 1900.
My psar CgAPMAN,

1 am in receipt of your, D. O, of yes-
teday's date—1 oblained 3 days, casual
leave from the Chief Secretary to meet
my sister, who was due to arrive in
Calcutta on the tith instant. As here
steamer was late, | was obliged to apply
for casual leave for the rest of the week
which was granted. 1 left Calcutta on
the i5th instant (a day earlier than I
need have done) lor Noakhali, [ return.
ed to Calcutta on the night of the 23rd
instant [ did not obtain leave from any

ity alsy | 3dd tha !

one todo so, as | did mot consider it
nwa?y 1 have lntherto been'under th,
impression that except for the Pujas, it is
not necessary for a Judge to obtain leave
to absent himself fram his station "during
autborized holidiys, and this impression
was confirmed by the result of. some cor-
respondence which I had with you in July
1899 and to which I would solicit a refer-
ence. I may add that I came ta Calcutty
similarly for the Christmas  holidays in
13g8 and 1899, but no questipns were
asked about it and it is my belief .tha, a

.| great many other Judges are at present -

in Calcutta without any other authonza-
tion than exists in my case. S

As the courts are closed I could  not
workevenif I were at Noakhali, but I,
may say that even apart from that the
state of my file is not such as to necessi-
tate my remaining at Noakhali. I would
solicit a reference to the returns for the
September quarter, iwhich will show
that the work is well up to date. 1
fnth one trifling
exception tnot asmgle ocder of mine’
has been reversed or modified by
the High Court . during the whole
time Ibave been at Noakbali. I would

submit gbat neither the. quantity nor the
quality of my. work has been such asto
call for any specially rigorous treatment
on the part of the Court. And 1 would
point out that it would be particulaily
hard if 1 were¢ denied the indulgence (if it
be an indulgence) of coming to Calcutta
this Christmas as I "bave my sister \with
me and wauld like her to see the gaieties
which go on here at_this season. It is
true that 1 have recently had casual
leave but it was for a domestic reason and
it is the st time in_more than 14 years’
service that | have ever asked for leave
for such a reason, It may perhaps be the
belief of the Judges that ] remained
on in Calcutta after the 15th. I have
already stated that this is notso. If
such an erroneous impression led your to

write this letter, the Judges will not perhap,
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be offended at the request which [ now
make. It i3 my intention to apply to
the Chief . Secretary dr casual leave for
the 2nd January to enable m2 to attend
Mr. S. C. Mukherjee's wedding, which
is fixed for the 1st instaat and [ should
be oblized if the Hon'ole Judaes will
intimate that they have no ohject\on to
my baving it.
I . Yom smcerely,
Sd.) A. PenngLL,
P. S.—lenclose copies of the corres-
pondence between mysell and the Chisf
Secretary with reference to -my casual
leave. - B
Sd. A.P. P
(Here follows the letters marked Ex-
bibit X, X2 and X4.)
e b
" EXHIBIT Xg.
INDIAN TRLEGRAPH,
To Station—Birbhum ; -
. 1AL P.‘Permell
From—Station Calcutta, 1
' . Dark Street
A . . {bapman. |
Dated 20, 13. 00, ,
Ramplm has given me. no arder, -

V-

—— n REERL N

{) EXHIBIT No, xo.

To Calcutta,

To High Court. ‘

Feom Birbhum, =~ "

From A. Pennell, ) ,

Solicit that orders on my demi-official
may be sent to Holel ~ Commcntal to
await my arrival to-morrow.

(Sd) A. P. P,
Despatched on 2gth Dee.
EXHIBIT Xun,
~Horxr CoNTINRNTAL,
31st Dec. 1900,
My pEAR BuckLanDp,

I write to ask if ] may have casual
leave for the second Junuary, § want to
attend the wedding of Mr. S. C, Mukberje
whom } have kaown from a boy, on the

‘M Dzar PenNELL,
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st January and as thece is only one’ mail
to Chandpur which leaves very early in
the marning | cannot do this witbout ex-
ceeding the authorized holidays.
- ) Yours sincere ly, .
(Sd.) A, Pennell.
Hon. C E. Buckland, C. l E.

wv—

EXHIBIT Xia. .
 CALCUTTA,
The 31st Dec. 1goo.

Your letter of to-day just received aske
mg for casual leave for the 2nd January.

Please let'me kaow why you have not
applied before. To be back for' your
work on the 2nd I suppase you would
bave to start by the very early train on
the 1st, and at present I do not understand
why you should have put off till afternoon
of the 31st Dec. to ask for casual leave-
for the 2nd January. Have you only just
received an invitation or did you not in«
tend uutil this afternoon to ask for it ?

Also please let me know if you start
{rom here on the early morning of the and
at what time ought you to reach Noa.
khali ? Shall you be in time to hold ‘court
on tke 3cd and for how long ?

Yours smcerly.
(Sv). C. E. Buckranp,

——————

EXHIBIT X14.

HoTerL CoNTINENTALy
31 13. Q0.
My rear BuckrLaNp, .

The enclosed correspondence which bas
passed between myself and the High
Coutt will snow how it is I bave not ap-
plied for casual leave for the and January
before. The expression *The Judges"”
denotes Mr. Justice Rampini only.' Mr,
Ghosh whols a member of the English
Committee expressed to my great sur-
prise at Mr. Rampini's action. Mr, Ram.
pini has not replied either to my letter or
telegram, [ cannot compel him to replys
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He has against me a private grudge of
long-standing in connettidn with a syndi-
cate in*0 which be entered for promoting
‘a tea company. ‘(2) I have all along
intended to 2pply for the casual leave. I
received invitations both informal and
formal long ago. I am an intimate
friend of the bridegroom and his uncle
Mr. P, L. Roy and have known the tride's
People for yedrs.

(3) 1f1start from here on the early
morning (5. or 6. A. M, ) of the and, I
reach Feni at 1-58 A. M. on the 3rd start-
ing from there at down I reach Noakhali
at $ay 10-30 A, M. on the 3cd in time to
hold court on_that day for as long as
most Judicial officers sit. Iand sorry to
havegiven yos so much trouble’ in the
_ the matter, but you will see it is not my
fault. h
' Yours sincerely,

., " (Sd). A.PzxNELT. .
Hon. C. E, Buckland, C. 1. E, .

o

- EXHIBIT X1s.

) Calcutta, 1. 1, 1901,

MY puAR PENNRLL, o
In reply to your and letter of yesterday

you may have casual leave for and, 4. e,
youmay remain in Calcutta for Mukher-
jee's wedding on the 15t and I must ask
you to leave Calcutta by the early morne
ingtrain  of and so as to be back at
Noakhali for Court on the 3rd.

: Yours sincerely,
C. E. BuckrLinp,
I return your letters, - .

—
:

EXHIBIT X17.

. - NoakgALL
. - aed January, 1901,
My DRAR BUCKLAND, *

1o order to save you the trouble of
baving to communicate with me again
upon the subject, 1 write to say that |

* reached Noakbali at 10-4 h.u., Calcutta

time, and that I am now (12-0 noon Cal.
cutta time—11-27 Ry.' time) in Court.
As it so happened | walked to Court with
the Collector so that we both attended
offica almast simultaneously.

1 may perhaps be permitted to add
that the Mail steamer of the first ground-
ed and in consequence the passager for
places beyond Chandpur had to proceed
by the tame train as myself, even there-
foreif 1had ‘not been allowed casaal
leave for the and instant I could not have-
got to Noakhali any sooner, 1 have re-
ceived no reply to my letter or telegram
to High Court. )

Againa apologizing for giving youso
much:trouble. .

Yours sincerely,
(Sd). A. PennELL.
Hon. C. E. Buckland, C. I. E.
" EXHIBIT X183
' C. S.CLus, CALCUTTA,
The a6th January 19o1.
My priar PENNRLL, .

1 ought to have written to you before

about a passage in & letter of yours,

{ dated the 31st Dec, to ). but it escaped

my rotice |(after 1. g ve you the leave
you wanted) and baso ly just now turned
up cgain. .

You wrote “Mr., Rampini has not
teplied either to my letter or telegram, I
cannot compel him ta repiy. He has
against we a private grudge of long-.
standing in connection with a syndicate
into which be entered fcr promoting a
tea company.” -

This is an imputation of motive which
ouglt not to be made against any one,
and certainly not against a_ Judge of the
High Court' a5 a reason for bis dealing
with an offidal matter in a particular way,
Before taking any action’ on the subject
I think it right to give y>u an oppor.
tunity of withdrawing this passage, if
yco desire to do so. If you prefer
tolet it stand it will be my duty s
Lring it to Mr. Rampini’s notice,

.



Plcase at the same time {orward to me
a copy of the letter and telegram referred
to in this pissage of your letter of 3|st
Dcamber. s

Yours Sincerely,
. C. E, BUCKLAND.
EXHIBIT X 20, =
To Calcutta,
To Chief Secretary,
From Noakhali,
Sessions Judge.

Please wire whether your demi-official
ot 26th was written by m-der of Govern-
ment. . .+
- ' © A, P.P,

3g-1-1901.

Exhibit X 3,—Is a cover addressed to
A. P. Pennell by J. A.
Bourdillon, Chief Secy.

-to the Govt. of Bengal.

Exhibit X 5.~~Is a cover addressed to

. A. P, Penrell,
Exbibit X 7.—1s a cover addressed to  A.

' P. Pennell, Hotel Conti-

nental, Calcutta, by E. P
Chapman, Registrar of
High Court.
Exhibit X 13.~Is a Cover addressed to
' : A. Penncll, Esq., C.S.,
Hotel Continental, Cal-
cutta, b , C. E. B, Offg.
Chief Secy. to the Govt.
of Bengal.

.

Exbhibit X 16.—Do, Do. Do.
Exhitit X 19.~Do, Do. Do, .

EXHIBIT Xui.
NO. 332). D.
Juptciar  Dxrartument,
- JupiciaL  Branca.
From—C. L, S. Russerr, Esq,,
Undef-Secrtury to the Government
of Bengal,

10

l731‘

To-~A, P. Pexngr, Esa.,, -
District & Sessiors Judge, Noakhall.
Dated Darjeeling, the 3oth April rgoo.
Sir 1 am dicected to forward. for your
information the accompanylng copy ofa *
Resolution by the Govemment of India
in the Home Department, No. 1003-1014,
dated the x8th April 1900, regarding the_
case of Narsingh Singh of Chupra.
I have the honour to be,
Sir,
Your most obdient servang, ~
C. L. S. RusszLr,
Under-Secretary to the Govt. of Bengal,

EXHIBIT X3z
v o Nou:mu,
s C I 00 P

Mu pRaR PESNSLL, .

‘I Should like to know, if you have no -
objection to telling me, whether whea I
left the station on the gth current, you
remarked that I always left the station
when outsiders came here, or words to
that effect, because I did not care to
entertain them. -

My wife tells me -she heard this’ and
shows me some correspondence she bad
md: your snster on the matter.’

. " Yours sincerely, ~

. |- D..Caroite.

\EXHIBIT Xa3.'

. NosKHALI, 31-1-goi.

My DEAR Cnaxu., ‘ .
I bave no objection ( beyond that it

| is uselss ) to telling you that so far as 1

remember § did not on the occasion in
questiun give expression to the opinion
indiceted by you. [ wrote to Ezecniel
sometime before than asking him to stay

-] with me and .said io the letter that

you were, 1 heard, going out before
Bignell arrived and were not expected 19,
retuen till after be ( Ezechiel ) bad gone.
This may possibly have somtbing to do
with what you have heard. 1 did mot

149
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however express any opinion as to the

reason of your absence. Ezechiel can

show you the Jetter. 1t will not impossi-
bly bave ta be filed in Court. ;

Please try to avoid all correspondence

with mé just now. It will be better for
botkofus. .= ... .~ L
‘ . Yours sincerely,

' A - PenNeLL,

'EXHIBX‘I‘ Xa4.
12-2-190{.
MY DEAR PENNELL, ’
. Your grass-cutters have cut grass in
the Circuit House compound, and refused
to dnscontmue the practice though my
“seryant bave spoken to them., When |
e uched for them they refused to coms. 1
have therefore no alternahve but “to
nte to you. ‘

"“To make matters worse they have cut
or rather dug, grass, on ths ericket and
foot«ball ground where I am particular

“about the grass remammg in good
condition.

. 1 would be obliged if you would order
tbem to desist from this: and either to
re-turf the part of the ground they bhave
spiild. o tc send me the worey to bave
it rcturfed ,

Your sincerely,
wr « Jo D, CareiLr,

P. 8.—~You will see | am obliged to
write to you thotigh on the last occasion
1 did e0, you asked me to disist. The
grass, I mayadd, is not my proputy.
It belongs to Government.

' - J. D. C.

. No. 25.
To DisTRICT MAGISTRATE.

Sir.~1 enclose copy of aletter (No. 67,
Antact 4th Febeuary 1901), which I have
- just secejved from the District Superin-
tendent of Palice. The letter purports
to come through yau, but does not bear
yeour endorsement, .

2. 1 also enclose extract from an ordet
(No, 18, dated joth January 1got), passed
by me in the Sessions cise referred to and
read out by me in Mr. Relly s presence in
open court.

3. Mr. Reily is your subordinate and I
request that you will direct him to obey
my orders and to abstain from any further
communication with me with reference to
the case.

AP P,
4 2
The 4th February 1901. .
-~ To the Sessions Judge, Noakbaii,
Thraugh the District Magistrate,
Noakhali.

Sig,~In connection with the murder
case of Empress vs. Sadakali and others
1 have the honor to enquire if I may now
go out of the station. I have not Leen
able to do any camping in January and it
is necessary for me to go out, Thereis a
murder case of P.S. Lakhipur which I
have not yet been able to look after and
also that unless ] goout tothe islands
now [ shall not later on be able to do so,
on account of the weather, [intend to go
out to-morrow evening if you have no
objection. Kindly give a reply to-day,

i 1 have ‘the honour,to be,
1 o . Sin
Your most obedient servant,
‘ W. Y. Rell),
. District Supdt. of Pulice,

e d

-

EXHIBIT X26.

Government of
Bengal.
Carcurta U. S, Crus.
‘ 1.4, 190f.
My Dxir Pexnzer,~Yours of the
39th Dec. from Suri. Arrargements will
be made sa that yeu can have your 3
months' privilege leave inor alout the
early part of May, as you ack.
Yours sincereiy,
C. E, Erck anp,
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EXHIBIT X 27.
Darjeeling, 3rd September, 1900.

Dxaw Mg, Peyngrr,—la continuation
of my leiter of the agth August I write to
say that the Lieutenant-Governor bas tbis
mornirg had before him the proposals
for posting Judges in the cold weather.

1 am to say that alter giving the matter
his careful corsideration His Honbur
is unable to transfer you at present, but
there will be several changes before the
hot weathet, and you may count upon
being transferred then to a healthy
district, probably Bankur1.

Yours truly,
J. A, Bounmuou..'

————

EXHIBIT- X28.

Darjeeling, 12 June' 1900.
Dear Mg. PenngLL,~The Lieutenants
Govemor desires me to acknowledge
your letter of the 21st ultimo and toex-
press his regret that by an oversight
it has not been arswered earlier. - '

He is pleased to see that you now re- .

cognise that your judicial deliverances
have bLeen. often wanting in dignity and
impartiality, essentially as you put it
yourself, in charity, and he sinczrely
hopes that as you say, the High Court
will not agiin bave occision to comment
adversely uponthem. Your appointment
to Noakball was arranged, as the Lieu-
tenant-Governor told you in December,
tong tefore he ever heard of the Chupra
case. The arrears in Saran and Champa.
ran had become so serious as to lead
to tarresponcence with the High Court
and to necessitate ycur appointment to
a lighter cbarge, The Collector of
Noakhali bas asked permission to
return to the district on the expiry of
his jeave, and the Lieutenant-Governor
carinot admit that the disirict is in
any sense am undesirable, One of
your predecessars, DMe. Green, remained
there for many years at his own request.
It would not be conveuient to make any

4
A
change at present but . the Lieutenant~
Governor will bear your wishes in mind
in-the arrangements for next cold

weather, R

lam, ,

yours faithfully, .
J. StracmRY. "

- ——
EXHIBIT Xaz9.

Ga to the Sessions Judge and see if
you can be allowed to take a copy as [
want a copy before 3 p. u. to-day.

1 T
8-10-99. |

Sir,~I went to the 'judgé s Court and

met a clerk there, asked him for a copy of

the }udgment delivered by the Sc=sxon;
Judge in appeal case of Narsmgb Singh';
he said that he was copying the Judgment
yesterday when the Judge took it again
with the record and that if it is sent to
office to-day the copy will be sent here
to-morrow. .
Your most obedunt servanr,

Bachoo Lall.
8-10-99.
FXHIBIT X3o
- ~ o 8er0mgget

DeaRr Sir,~—1 bave sent to your office
and also to you for a erpy of your Judg-
ment in the case of Narsingh Singh,
which I want if possible belore. this after-
poon. Could you pleads allow my
Moburrie to take a copy?

A0

’

I understand that Judgment wsag given

yesterday and 1 should be glad o kaow
what difficulty there isinthe way of my
having a copy
Yours lalthluﬂy,,
J. E. TwipzLL.

EXHIBIT X31. .
Naya Dumka, .
Sonthal Pgs- .
- 20°10-99.
My pzar PeNNELL,~—] expect to Le re-
licved by Carstairs un the 25th instant and
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L7
Bolton has written tome to  proceed to
Chapra as soon as possible.  Shalll find
you at Chapraabout the 2th Oct. and
would it be convenient to you if 1 were to
take over charge on the morning of the
'38th October,
- ‘ - Yours Sincerely,
C. FisH3R.
. © EXHIBIT Xj2.
' . Darjeeling, Oct. a8th.
Mzt Dzar PxN¥gLr,—I- have sent you
a telegram requesting you to join early at
Noakhali on being relieved. 1 understand
that Fisher reaches Chupra to-day.
Huda is to take charge of Furidpur at
the end of the vacation, Mitra baving
~ been grantedone month’s leave. 1 have
authorised him, pending your arrival, to
place the Munsif in charge. This
arrangement  should obviously nmot
continue for more than a few days, and it
is for that reasor you are requested to
proceed carly to Noakbali.
Yours sincerely,
C. W. BoLToN.

EXHIBIT X33.

13ad not read your jadgment when {
passed tha order for your transier.

The vindictive rancour with which you
pursued the policeman and the District
Officer . . . My Govermment . . . you had
better be careful what you are saylng.
Reading your Judgument 1 have grave
doubts whether you ace fit for Judicial
employment, -

1 am speaking for your benefit and for
your guidance.

1 am not going to enter into a discussion
with the High Court. Itis my business
to say wbere my ofiicers can be most
usefully employed. The Judicial oficers
are my officers an | not t\\ose of the ngh
Court.

Reading your Judgment leads me to
doubt whether you were really soim-
partial a3 you should have been.

6 )

Jhave not seen the policeman or the
District Officer and bave received no
communication from them. I can only
say that teading your Judgment as a pec-
fectly impartial man, I have doubts as to
your impartiality.

I am speaking to you privately.

EXHIBIT X34.
Baxear CiviL Meprcar DerarriesT,
-Foim No, 37.

Statements of the case under acticles
437 (a) and 894 (3, and go3, Civil Service
Regulations.

Statement of the case of
Name—A. P. PoNyaLL,

Office—~District and Sessions Judge,
Age—33.

Service in India 10 years (active.)
Previous sick-leave, Nit
Habits—active .

Present disease, its symptoms, causes,
ard duration, with details of its progress
nnd treatment. .

,

" PRESENT GONDITION.

Has suffered from dyspepsia since, 89
brst came under my treatment in Qct,
1897, Oumy advice had a new set of teeth
put in, in December and for a couple of
months kept better. Since 1 bave treated
him he has had 8 distinct attacks of
acute Gastrites with vomitting, purging,
intense headache and prostration lasting
from about 24 to 48 hours. The last
attack was on the 25th of August 13983
be has Leen treated with pepsine, Bismut
Creasote, Bromides, Sulpho—Carbonate
of Sodaand Tonics with regulation of
food and drink. Asthe attacksare recur-
ring at {requent intervals 1 have advised
aseatripto Australia and back.

(Sd.) RxGixarp S. Asur, M5,
Orig. Civil Medical Oicer, Mymensingh.

S———.




EXHIBIT 13.B .
. 4.8.99,
AND
EXHIBIT X3s.
’ 14-2-01.
MzxDICAL CRRTIFICATE.
lhereby cestify that Mr. A Pennell,
Additional Sessions Judge of Saran, was
when on Session's duty at Motibari, under
my treatment from the . 1ath to the 36th
April 18g9. Suffering from severe head-
ache constant vomiting and fever, and
was quite incapacitated from going to
Court and doing any duty, Though far
from well he'attended Court on the 1sth
April aguinst my advice.
F.R. SwaINg, 4.8, -
Lt.-Col, I. M. S.,
Civil Surgeon, Champaran.

Motibari, sth August, 1899,

EXHIBIT X232 and X 36
No. 453.
From~Carr. R. H. Mabpox. I.M.S.,,
Civil Surgeon, Saran,
To—A. P. Pex~xrt Esa., L.C.S,
District Judse, Saran,
Chapra, gth Aug,

Sir,—la reply ta your letter No. g9,
dated 2nd August 1899, | have the honor
to state that I visited you twice on 31st
May :once on tst June and once on 2nd
June. You were then sulering from
an attack of acute gastrites, Catarrh with
vomiting and diarch®s.  You were
certainly not fit to go ta Court on sst
June and wzremot  really £t for work
for several days aftee that date and ]
consider you were quite justified in leav-
ing the Court earlier tkan usual.

3. lremember seeing you after your
re‘urn from Motihariin May (at the time
when Mr. Caspersz was on leave in Dar-
jreling). 1 cerczinly thought you were

vieoking very ili and to the best of my
recollection, 1 tuld you so at the club the

“
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at any rate I'mentioned it incidentally to’
Mcr. Caspersz in a private letter which
I wrote to bim to Darflling of which,

.| being a private letter | kept no copyr

1 have the bonor to be,
Sir
Your most obedient servant.
R. H, Mappox, Capt., I. M. S.,
Civil Suri. Saran.

Darjeeling, sth Oct. xgoo ,
My pEAR PRNNALL,y

I have te-day seen the Lneutenant-Gov-
emor and he bas told me of what
passed at his interview with you.’

He has definitely decided to give you
no assistance in effecting an exchange
to another province. ’

In these circumstances you mll, I sup-
pose, apply for leave in due course,

Yours truly, |
J. A. BourpiLLoN
EXHIBIT X37.

: 5th Sept g8.
‘MY p2aR MR, B,—I understand that it
is in contemplation, if I do not "take fur-
lough, to past me to Saran for two or
three months at the end of the privilege
feave just granted to me. Under these cire
cumstances I should be glad if you would

tpermit me to withdraw my application

for furlough. [trust that at the end
of my term in Saran you will be able to
let me have® some district with a
good climate or at all events -one where
dyspepsia is not prevalent, ¢

Yours sincerely
A. PrrneLL,

S. P~ find 1 took away the statement
of my case which ] think you want.
1 enclose it berewith.

—————

THE HIGH COURT AND
MR. PENNELL.

Mr. Pennell has come down to Calcutta
with the records of the Noakbali case and

trst worning I saw you after your return,

is putting up in the Continental Hotel.
His sister, his Sheristadar and anciber
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cwrk have aa:ompamed bim bere. We
leam that on Sunday last Mr; Chapman,
late  ‘Registrar, High Court, perhaps
uncler instruction from the Chief Justice,
saw Mr. Pennell in order to take deli-
very of the record. Mr. Pennell is
reported to have refused to deliver them
as Mr, Cbapman wis no longer the
. Registrar. Later on, as suggested by Me.
Chapman, be waited upon the Chisf
Jusiice for an interview which was
reiused and Mr. Pennell was asked to
approach officially through the Regis-
trac. "On  Monday the Chiel Justice
called a meeting of all the Judges, pro-
bably on Mr. Penpell's refusal to deliver
tte records to the Registrar, to consider
the steps to be taken in the matter. The
meeting of the Judges was not over till
after 4 ». M., As the coansultation was beld
is camera pothing could be gathered
as to their Lordships’ decision that day.
There were all sorts of rumour afleat in
the town regarding tbe affidavits of Mr.
and and Miss Pennell teing swornin,
Nothirg definite  lowever was ascer-
- tained, Mr. Reily, the District Supers
intendent, was also seen in the Court
busily engaged with his legal advisers

with aviewto get all the proceedings f

against bim quashed by tbe High Court.

. MR, PENNELL AT THE ALIPUR
SESSIONS CQURT.

The following affidavit was swern in

un the §th March by Mr, Pennell :—
Afripaver,

1 M.F. Penrell do hereby outh and
by i

5. Tbhatin the evening of the 2nd in-
stant my brother A.P. Pennwil received
from Mr. Chapman an invitation ta din-
ner on Lhe evening of the 3rd instaat.

2, That on VYesterday Monday Mir.
Chapman calied ut the Hotel Continental
ard saw nie between the hours of eleven
and twelve o'clock and aiter  staying
some time wentaway. Mr. Chapman on

8 |

and look your brother up, I want to
see him about some records.”

3. That later on in the afternoon my
broiher showed me & letter From the Chief
Justice of which Ex. A. is a correct
copy.

4. That later on tmy brother showed
me a note which he was sending to Mr.
Chapman to tbe effect that my brother
and I did not want to compromise
Mr. Chapman ad we would like Mr.
Chapman’ to say if be would Pr:fer we
did not dine with him.

5. That we dined last night with My,
Chapman.

6. That my brother bas informed me
that he has been this mornirg to see Mr,
Chapman and that then the latter
declined to admit in writing that he ever
came to see my brother at all. My
brother bas, therefore, requestcd me to
swear to this afiidavit.

Ex. A.

The Chief Justice of Bergal is wowiil
ing to see My, Pennell and desires 1hat
any communication ba may wish to make
should be made through the Regis'rar o
his Court,

1 A'ibaidar, sonofl Munshi Alizazan,
deceased Sessions clerk,” Judge's Court,
Noakbali, at present residing in the Hotel
Continental, Ca’cutta, do bereby solemnly
affirm that on Monday at about 3-3o ».M:
1 accompanied Mr, Pennell, District and
Sessivna Judze, Noakhali, to the house of
the Chief Justice of the High Court, No.
14, Loudon Street. We took the recurds
of the Sessions case Empress vs Sadukali
and others with us and the Sheristadar of
the Judge's Court, Noakhali, Babu Chune
dra Mohor Guha was also wiib us. Mr,
Pernell sent a cird writing ' some-
thing on it and another card writiog

something on it, After ~ a long. delay
a letter came but no interview
wis allowed, 1do hereby afiera tha

the above statement is cor-ect to the -

sayimg  guodiye said I must go

best 2i my knowledze.
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Pabu Chandra Mohan Guha son of
Ram Kumar Guba, deceased Sheristadar of
Judge’s Court, Noakhali, also sought to
fie an 2fdavit to the above effect, but
both of them were, however, refused.

HIGH GOURT PROCEEDINGS.

FgB., 2.

CRIMINAL BENCH.
( Bifore Justicss Amir Ali and Prail.)
OxDER FOR BaArr.

Arout noon to-day Mr. Hill, Barristers
at-law, suddenly appeared in Court and
asked tbeir,Lordships’ indulgence to an
interruption of the regular business of the
Court, in order to mention a matter of
extreme urgency, Mr, Hill said that ke
had just received a telegeam from Noae
kbali which read as follows:—** Judge
gore to Sacdwip to- d.ay ; kindly arrange
release)t

Mr. Hill.—My Lords, as tke ]udge bas
le’t the station nothing could be done to
ubtuin the release of Mr. Reily from jail,
Me. Reily is already in jail fowalcut a
week,

Pratt, j.——Surt.y there is some bocy to
da the current duties of the Judge. )

Mr. Hill.—That is -unfortunately not
the case, my Lords.

" Amijr Ali, J.—Mr. Hill, you better put
in an zffidavat that you have received this
telegram  and that the Judge bas left the
etation and we will consider the matter.

Mr. Hill.—As you Lordskip pleases.

Mr. Hill then went awsy and that
about bull past 3 o'clock came with an
zSdavit and sulmitted it to their Lord.
sLips. lle said that he bad telegraphed
to Noakbali to make further emguiries
into the matter acd waited for a reply.
Eut ke could rot get it as yet, so he had
stated in the petiticn all that he could
pe-sibly get within the time available.
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Their Lordships aftec reading the
affidavit made the following order :— .
. Amir Ali Jo—It appears from an afii.
davit made by the clerk of the pleader
instruciirg the learned,Counsel on bekalf
of the petitioner that the Sessions Judge
bas left the staticn and that therefore
effect has not been given to our order ad-
mitting the petitioner to bail, which we
msce yesterday, Under the circumstances
we dircet the District Magistrate to
admit Lthe petiticner to bzil on his own
recognisarce of Rs. 1,000 and one surety
for Rs, 1,000 as we directed yesterday,
Eficct should 'be given to this arder as
soon as possible. Let this order be
conveyed to the District Magistrate by
telegraph at once,

I ———————

FeB. 22.

PRccnnlN@s AGAINST Mg.
" Reiry Sunn.

Apour 4 . M. to-day Mr. Hill,
Barrister-at-law, instructed by Babu
Kritarta Kumar Bose, Vakil, moved
their Locdships for a Rule calling upon
the Sessions Judge of Noaklali, to show
cause why the procecdwgs drawn up
against the petitioner, M. W. YV,
Reily, the District Superintendert of
Police, Noakhali, for alleged perjury and
Tlorgery, at present pencirg before the
Sessions Court of Noakhali, should not
be transferred and further proceedings
stayed. It was stated in the petition
that on the 16th instant the Sessions
]udge of Noakhali drew up proceed-
ings under Sections 193, 466 and 471,
Indian Penal Code, against the peti-
tioner and fixed the zs5th imstant for hold.
ing a preliminary erquiry and ordered the
petitioner to be sent to hsjut. There-
upon the petitivner sent bis local pleader,
Bako Rojoni Kanta Bose, and his local
Muktear, Babu Dwarka Nath De, with 3
certified copy of the proceedings and of
the order refusing bail, to Calcutta to

move the High Court for bail and on

I3
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tee 20:L instant an application for bail
was made. The said Muktear swore to
an affidavit in support - thereof. The
said Muktear having been entcusted with
Census work at Nozkhali ‘was compelled

© to leave Calcutta and the petitioner asked

.

the permission of their Lordships to use
that affidavit along with tkis application,
no fresh copies of the proceedings being
available at present, Tke petitioner had
applied for copies of the proceedings
and Jthe .judgment” in the murder case
but be bad noc been supplied with them
as yet. On the zoth instant their Lord-
ships directed ;by a telegram that the
petitioner be released on bail but -he was
wot released till 4-43 P« M. on the follow
ing day as appeared from a telegram seot
Ly the petitioner to Sir Gritfith Evans.

~ Mr. 1lill said that from what bad
bappened the petitioner did not expect
a fair and impartial enquiry from the
present Sessions Judge at Noakhali, Fur-
ther the petitioner having been detain.
ed in jail, from Friday the 15thito Thurs-
day the 31:% instant, was altogether un.
alle t» take proper and necessary steps
fcr tis detence and if their Lordship
were not pleased to stay the proceedings
the petitioner would not be able to get

* proper lagal advice,

The'r Lordshipy issued a Rule in the
following terms :—

Auir ALy, J.—~Let arule issus onthe
Sessions Judge and also on the District
Magistrate to show cause why the pro-
ceedings instituted by the Sessiuns Judge
against the petitioner under Sections 193,
466 and 471, Indian Penal Code, should
not be transferced to such otker Court as
to this Court may deem fit and proper on
the ground that it is expedient for the ends
of justice, or why such other order be not
made which to this Court may seen it
and proper. Intke meantime 2nd pend-
iug the hearing of the Rule all proceed.
ings Le stayed. *

ORDER FOR SUSPENSION,

. The following erdet was .pubhsbed in
Lbo Caleutta Gazette of 6th March 1goi.,

“On the recommendation of the
Hon'ble the Chief Justice and the Judyes of
the Iiigh” Court, Mr. A. P. Pennell,
District and Sessions Judge of Noakhali,
is suspended from his office undar Section
86 of the Coda of Criminal Procedure
and also under Section 36 of Act X1I of
1387, tha Dergal, North-Western
Frovinces and Assam Civil Courts Act.”




