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PREFACE. 

1 AM glad to be able at last to place before the public this result of 
my anxiety to direct my energy since my retirement into a useful channel. 
The Act commented upon herein has been intended to enable the agricul
tural debtors in this province to be free from their liabilities within a 
certain amount of time so that they can commence a new career without 
molestation or anxiety. How far this object can be achieved experience 
alone can say. However the Deccan Agriculturists' Relief Act, 1879 having 
been found after a long trial to have failed to achieve it, a fresh experi
ment towards the same end was necessary. This Act based upon the 
findings of the Bombay Provincial Banking Inquiry Committee upheld by 
the Indian Central Banking Inquiry Committee which had proceeded with 
the inquiry entrusted to it on the lines suggested by the Royal Commission 
on Agriculture, so far as it related to the finance of agriculture, embodies 
a scheme for the trial of such an experiment. 

Its scope is limited to the extinction of the existing liabilities and the 
prevention of the creation of any such fresh ones as cannot be met from 
the current income until the object in view is achieved. In a word it is 
a remedial measure only. As such the prevention of a recurrence of the 
same mischief after some years is outside its province. The remedieS there
for, as the learned Finance Minister stated when be moved the first read
ing of Bill No. Xlll of 1939, consist of extensive economic, educational 
and social reforms aided by some preventive legislation. The fate of the 
Money-lenders Bill (VII of 1938) and the amount of opposition that this 
Act met with even after it was passed and the draft rules made undey: it 
were published show that this province is not yet prepared for preven
tive legislation of the above type. The necessary favourable atmosphere 
for it is, I believe, being created by the present Government with the co
operation of some benevolent institutions, co-operative societies and some 
enlightened individuals. The operation for two to three years of Rules 
38 to 40 of the Rules made under this Act, which are based on some of the 
principles underlying Chapters III and IV of Bill No. VII of 1938, will 
also supply an object-lesson for that purpose. It is only after that is 
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accomplished, that the line of future legislation on this subject can be 
chalked out. 

For the reason already stated this Act has certain novel features not 
found in the Act of 1879 and only dimly foreshadowed in the legisla
tion on the same subject made in some of the provinces of India. 
It has also become somewhat complicated owing to many amendments 
having been engrafted on the original clauses of the Bill which seemed 
to have otherwise no chance of being passed by a majority of votes in the 
Assembly. It is not therefore unlikely that opinions may differ on the 
question of interpretation of some of the sections capable of a double 
construction. This book, containing the first commentary on the Act in 
English: represents one set of views on such doubtful points. I found a 
somewhat different set expressed on some of them in a book in Marathi 
written from quite a different stand-point by Mr. Vinayak Ganesh Tikhe 
of. Poona and published before this Act was amended in March 1941. 
It is possible that its revised edition and some new commentaries setting 
forth other views may appear in course of time. With a\ view therefore 
to enable the readers to form their own independent judgment on such 
points I have ,given rules of interpretation at several places in this work 
and the decisions from which they were deduced and the original clauses 
of the Bill, the Report of the Select Committee, the Speech of the Finance 
Minister, and the Cognate Legislation in the other provinces in Appendices 
II to V. 

In order to make reference to any portion of it easy I have also 
appended an Index of Cases and a detailed Index of Subjects alphabeti
cally arranged. I have also gratefully adopted the suggestion of Mr. G. 
N. Thakore, an Advocate of a very wide experience in the Bombay Bar. 
to mark the numbers and headings of the chapters and the sections dealt 
with on each folio-page. 

I sincerely acknowledge my indebtedness to the Hon'ble the Chief 
Justice for having kindly permitted me to dedicate this book to him, to 
the Hon'ble Mr. Justice K. B. Wassoodew for having kindly taken the 
trouble to go through an advance copy of this work and contribute an 
enlightening and appreciative "Foreword " to it, to the other high Govern
ment officials entrusted with the highly responsible task of deciding 
whether and if so, when and how this somewhat revolutionary piece of 
legislation should be put into operation and to the Editor " Times of 
India " for having directly or indirectly encouraged me to believe that 
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..'OOner or later there was a possibility of the arrival of the day of 
publication of this work. 

Lastly, I warmly thank the proprietor and manager of the Karnatak 
Printing Press for having given me such facilities as the uncertainty of 
the commencement of the operation of a substantial portion of the Act 
rendered it necessary for me to demand of them and for having made use 
of such types and materials as the nature of the work and the class of 
possible readers of the book required. Some mistakes were unfortunately 
left unnoticed in the last proofs as they were required to be examined 
expeditiously and some corrections have been necessitated by the work 
of printing having been commenced before the final rules were published. 
I have therefore added a list of corrections and hope that the readers will 
kindly make them before commencing to tnake use of or to review the 
book. 

Prerana, Ghodbu:nder Road, P. c. DIVANJI. 

Santa Cruz, December 16th, 1941. 



FOREWORD 

It has been rightly remarked that the science of legislation is like 
that of medicine at least in one respect, in that it is far more easy to 
point out what is doing harm than what will do good, and, there is a 
good deal of experimenting with supposed remedies to the detriment of 
the sufferers. As in the case of the doctor so of the legislator, excess of 
sentiment to do good is sometimes misleading in philanthropy and grows 
acutely dangerous when it ignores the rules of physiological process or 
the ordinary canons of social economy. As an instance in point rural 
indebtedness, it is agreed, is a canerous growth in the body politic and 
retards its development particularly in an agricultural country like India ; 
but when devising remedies to cure the malady the legislator has experi
mented a good deal in the past without much success. The remedies 
suggested by economists are not unfamiliar to the student of political 
economy and the most commonplace one, the one which has been regarded 
as a complete solution of agricultural dependence is the compulsory settle
ment of debt by legislation. The basis of that recommendation is the 
assumption that the causes of indebtedness are rooted in unrestricted 
money-lending and the prevailing system of usury. • One has to. peruse 
the history of the working of the Deccan Agriculturists' Relief Act of 
1879, which was enacted principally to free the agriculturist in the 
Bombay Presidency, who was inextricably in debt, from the clutches of 
the money-lender, to be able to denounce the supposition that legislative 
action alone is a satisfactory cure. Even the warmest supporter of that 
measure will find it difficult to point to any tangible achievement to the 
credit of the Act. Far from reducing agricultural indebtedness, it has 
created a class of money-lenders who have devised counter-measures to 
frustrate legislative action. The universal condemnation of the Deccan 
Act has been based partly on the reduction of agricultural credit as a 
consequence of legislative interference with rural economy and partly on 
the defective provisions of the Act itself affording scope for eva<Sion and 
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frustration. The failure was certainly in some measure due to the very; 
clever and sometimes dishonest devices resorted to by the money-lender 
to circumvent the provisions of the Act, and, to the easy exploitation of the 
needy and improvident agriculturist. Perhaps it has not been thoroughly 
realised, and even if it has been, little or no thought is paid by the advo
cates of legislative action to the fact that the evil is deep-rooted in social 
customs and is a symptom of economic depression which cannot be 
radically cured by ameliorative legislation or executive pronouncement. 
Mere legislative action, however perfect the fonns of procedure may be, 
must end in failure unless an attempt to deal with the evil at its source 
in the individual is seriously made. 

The legislature has had an ambitious programme chalked out for 
itself when enacting the Bombay Agricultural Debtors' Relief Act, 1939. 
As the provisions will show it is a distinct improvement on its predecessor 
and every attempt is made to remove the defects in the old Act which were 
judicially noticed. The definition of the word " Agriculturist " has been 
wisely improved upon to limit the scope of the Act to the really needy 
and to exclude such pseudo-agriculturists like large land-holding classes 
who had been benefited by' the Deccan Act. The old Act failed on that 
account because it unwittingly gratified the rich land-holder to the detri
ment of the creditor. How far the new enactment will bring that relief 
which was aimed at by the statesmen responsible for the measure it is 
difficult to say. But the Act will have been introduced in some areas at a 
time when relief from debt is urgently needed. It is to be hoped that the 
legislator when devising new formulre has not experimented too much in 
a department of law which has been framed in the interests of the less 
prosperous part of the community. One is attracted by the provisions 
designed to exclude the lawyer from certain proceedings before the tribunal. 
Whether the intention of the legislature was to obtain personal representa
tion in a Coo.rt of law, or to avoid burdening the poor agriculturist with 
the cost of obtaining the advantage which the law offered, it is difficult to 
say. The help which a lawyer renders to the Court in ascertaining the true 
position cannot be over -estimated and it is to be hoped that in his absence 
the debtor will not be outwitted by the creditor in spite of the vigilance of 
the Court. Those who are disposed to criticise the presence of the lawyer 
in a litigation might perhaps pause to reflect that they are dealing with 
no simple problem, for however able a Judge may be and whatever his 
sympathy for the poor, that mood. of benevolence is not in itself a suffi
cient equipment justifying the displacement of the lawyer. There are 
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other problems equally important which have been tackled by the Act in 
its numerous provisions. It is difficult to pronounce definitely upon their 
value or probable success, for nobody can survey the tremendous problem 
without being deeply conscious of its gravity. The Act however has the 
benediction from every well-wisher of the community at the time of its 
introduction. 

It is fortunate that the new Act has found an expositor in a person who 
combines judicial experience of the working of the old Act and a great 
in~ight into the economic condition of the cultivator. Those who have to 
deal with the new provisions will find help from the Commentary which 
lucidly explains the scope of each section and the clauses which are 
difficult of interpretation, and contains wherever possible a criticism of 
the new enactment based on analogous provisions in other and similar 
enactments which have been judicially interpreted. The Introduction is 
informative and will be of considerable assistance to those who are un
initiated into the new measure. A Commentary without a complete Index 
loses much of its value. The speeial feature of Rao Bahadur Divanji's 
Book is its exhaustive Index. That is sure to be of valuable assistance 
to the practitioner and the Court. There is also a collection of cases 
apparently intended by the author to help the evolution of leading 
principles which may be worthy of attention. 

5th Dec. 1941. K. B. WASSOODEW. 
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CORRIGENDA 

Introduction. 

Page 7, line 22 : for Rules 37 to 39 read Rules 38 to 40. 

Page 10, line 10 (from below) : for Rule 15 read Rule 16. 

Page 12, line 6 (from below) : for Rule 26 read Rule 27. 

Page 13, line 16 : for Rule 27 read Rule 28. 

Page 13, line 3 (from below) : for Rule 28(1) read Rule 29(1). 

Page 14, line 17 : for whose special jurisdiction read whose jurisdic-
tion. 

Page 15, line 17 : for of .standing crops read of standing crops or 
produce of their land. 

Page 19, line 11 (from below) : for he may have been evicted read 
he or it may have been evicted. 

Page 19, line 12 (from below) : for he is cultivating read he or it is 
cultivating. 

Page 21, line 16: for 2(20) read 20. 

Page 24, line 7 : for S. 37 read S. 73. 

Page 28, line 7 (from below) : for who were read who are. 

Page 30, line 5 (from below) : for Rule at Damdupat read Rule of 
Damdupat. 

Page 38, line 11 (from below) : for Rules Nos. 37 to 39 read Rules 
38 to 40 and for Forms nos. 21 and 22 read Forms Nos. 22 
to 24. 

Page 38, line 9 (from below) : for on S. 78 read on the said Rules. 

Page 40, line 9 : for Rule 34 read Rule 35. 

Page 58, line 10 : for Rules 37-39 read Rules 38-40. 
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The Act and Appendices. 

Page 5, f. n. 17 : for 3 Ad. 213 read 3 Ad. 210, 216. 

Page 6, f. n. 21, lines 3-4 : for (2 Q. B. D. 242) read (1897) 2 Q. B. 
242. 

Page 12, f. n. 5, line 2: for (1. L. R. 49 Mad. 749) read (A. I. R-
1926 Mad. 749). 

Page 12, f. n. 5, line 3 : for Baburao read Bapurao. 

Page 14, f. n. 10, line 1 : for Baburao read Bapurao. 

Page 21, f. n. 4, line 2 : for River Commissioners read River Wear 
Commissioners. 

Page 21, f. n. 4, line 3 : for Easter Co. v. Comptroller of Patents 
( 1898) A. C. 576 regd Eastman Photographic Materials Co. t'. 

Comptroller of Patents, Designs and Trade-marks ( 1898) A.. 
c. 571. 

Page 23, f. n. 16 : for Fatima. Bibi read Fatma Bibi. 

Page 24~ f. n. 24, line 3: for (1882) read (1880). 

Page 39, f. n. 60, line 4 : for Debate read Debates. 

Page 44, Heading (a) : for (a) Technical :- Technical and non
technical u•ords :- read (a) Technical and tzon-technical 
words.-Technical :-

Page 72, line 4 : f.ar these read there. 

Page 72, f. n. 4, line 2: for (10 C. B. M. S. 179) read (10 C. B. 
N. S. 179). 

Page 72, f. n. 4, line 3 : for Sillam read Sillem. 

Page 73, f. n. 10, line 7 : for Lah. 428 read Lah. 418. 

Page 76, f. n. 10, line 2 : for Co. read Society. 

Page 77, f. n. 3, line 3 : for Sing read Singh. 

Page 78, f. n. 6, line 3 : for of read at. 

Page 81, line 3 : for Thammanimraju read Thammiraju. 

Page 90, f. n. 2, line 3: for De'Souza read De Souza. 

Page 91, line 2 (from below) : for of it; to know read of it, to know. 

Page 92, line 8 : for he resides read he ordinarily resides. 

Page 116, f. n. 2, line 3 : for A. C. 576 read A. C. 571, 576. 

Page 125, line 17 : for debt-due read debt due. 

Page 125, last line : for provisional read provision. 
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Page 141, f. n. 4, line 2 :_for ( 10 C. B. M. S. 179) and Sillam read 
(10 C. B. N. S. 179) and Sillem. 

Page 141, f. n. 5, line 7 : for 705 read 706. 

Page 141, f. n. 7 : for Girdhar Lal read Girdhari Lal. 

Page 146, line 11 : for general popularity read rural population. 

Page 168, line 1 : for 2 I. R. 619 read 2 I. R. 615, 619. 

Page 171, line 16: for preserving read reserving. 

Page 171, line 18 : for or read on. 

Page 185, line 21 : for the such debts read such debts. 

Page 199, line 18 (com.) : for By this section read By this sub-sec
tion. 

Page 206, last line : for wide power ,or to decide read wide power to 
decide. 

Page 230, line 9: for inS. 50(1) read on S. 50(1). 

Page 230, para 2, last line : for inS. 54(2) (g) read in the provisoes 
to S. 54(2) (g). · 

Page 232, note below r. 9, line 5 : for the latter read any of them. 

Page 252, f. n. 5, line 3 : for Godwin read Goodwin. 

Page 252, f. n. 6, line 1 : for Tofajaddi read Tufazuddi. 

Page 252, f. n. 7, line 1 : for Tufajaddi read Tofajaddi. 

Page 253, S. 85, margin line 4 : for XDV of 1860 read XVII of 1879. 

Page 253, S. 85, f. n. 8, line 3: for Chingayya read Chengayya. 

Page 272, lines 11-12 : Delete the words deciding in which language 
the records of his Board shall be kept. 

Page 278, heading R. 27 : for section 41 read section 47. 

Page 283, line 2: for Rule 28(1) read Rule 29(1). 

Page 2·26, lines 13-14 : for are not also available read are not avail
able. 

Page 339, line 1 : for amount to O:>urt-fee read amount of court-fee. 
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INTRODUCTION 

I. The Act, and its extent and commencement ; II. Object in 
passing it ; UI. Reasons for passing it ; IV. Part played by 
the Congress Government in it ; V. Remedy PMided by the 
Act ; VI. Persons to whom the remedy is available ; VII. Time
limit for availing oneself of the remedy ; VIII. Peculiar nature 
of the remedy ; IX. Change in law effected by this Act ; 
X. Similar legislation in other prO\inces ; XI. Distinguishing 
features of this legislation; XII. Its probable effect on the 
conditions of rural life. 

I 

The Bombay Agricultural Debtors Relief Act, 1939 is the 28th 
Act passed in 1939 by the Legislature of the 

The Act, and its Province of Bombay as re-constituted under the 
extent and com- Government of India Act 1935 It received the mencement. • ~ 

assent of the Governor-General, for which it seems 
tv have been reserved by the Governor in the exercise of his discre
tion under S. 75 of that Act or because it was absolutely necessary 
according to S. 108 thereof as it sought to repeal the Dekkkan Agri
culturists Relief Act, 1879, which was an Act passed by the 
Go,·ernor-General, on the 19th January 1940 and was published for 
the first time at pp. 2 to 44 of the issue of the Bombay Government 
Gazette, Part IV, dated 30th January 19-10. N'o part of it had 
however corrunenced to operate till 29th March 19-U because 
S. 1 (3) thereof as it originally stood had left it to the Provincial 
Go\·emment to appoint and notify in the said Gazette a date for 
that purpose and that Government had not appointed and notified 
any date for its operation till then. On the said date too it did not 
issue and publish a notification in the Official Gazette but pub
lbhed the Agricultural Debtors Relief (Amendment) Act, 1941, 
which is Act VI of 1941 and which substituted quite another sub
section (3) of section 1. By virtue of that substitution the neces
sity for appointing and notifying a date for the operation of the 
Act ceased to exist, SS. 1, 2, 3, 7, 17, 19, 20, 23, 25, 31, 32, 33 (2), 
34, 37, 45, 47, 49, 53, 63, 65, 66. 73, 76, 77, 82 and 83 came into 
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force at once in the whole province and the Provincial Government 
is empowered to direct by a notification in the Official Gazette, that 
all or any of the remaining provisions of this Act shall come into 
force in any area to which the said provisions have been extended 
by S. 1 (2) on such date as may be specified in the notification. By 
the amended sub-section (2) of that section the 26 sections above
enumerated have been extended to the whole of the Province of 
Bombay and the Provincial Government has been empowered to 
extend all or any of the remaining provisions of the Act to such 
area other than the City of Bombay as may be specified in the noti
fication. The combined effect of the amendments made in the two 
sub-sections therefore is that the said 26 sections have already come 
into force in the whole of the province and that the Provincial 
Government has got the powers to extend and to put into force by a 
notification in the Official Gazette all or any of the remaining 60 
sections in any select areas forming part of the whole province with 
the exception of the City of Bombay. It is remarkable that S. 1 (2) 
as it originally stood extended the sections of the Act other than 
the six mentioned therein to the whole of the Province except the 
town and island of Bombay and therefore under S. 1 (3) the Provin
cial Government had power to put them into force in the province 
to the exclusion of the area knov.'ll as the town and island o.f 
Bombay~ By the amended S. 1 (2) the numbers of sections extend
ing to the whole province is increased from six to twenty-six but it 
does not like the original provision extend the remaining provision~ 
in a body to any specific parts of the province but only empowers 
the provincial Government to extend by a notification all or any 
of them to any area or areas forming part of the Province of 
Bombay other than the City of Bombay. Secondly, it is worth 
taking note of, that S. 4 under which the Provincial Government 
has power to establish a Debt Adjustment Board is not one of the 
twenty-six sections which have been extended to the whole province . 
and put into operation at once and that therefore the full implica
tion of the extent and commencement of the operation cannot be 
ascertained until a notification defining the area or areas of the ex
tent and operation of all or any of the remaining provisions and 
establishing Boards for certain areas or for certain classes of debtors 
in any areas appears in the Official Gazette. This much however is 
tertain that no Board can and v;ould be appointed for the 
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City of Bombay and that for the present the remammg provi
sions of the Act are not likely to be extended all at once to 
the whole of the province except the said city. However per
rons who answer to the description of a debtor as given in 
S. 2 (6) read with SS. 2 (5), 2 (13) and 20 of the Act would, 
even though residing in any area to · which the remaining 
provisions of the Act are not extended and in which they may 
not be put into operation, be entitled to call for information from 
the opposite parties under S. 19, to file applications under SS. 17 and 
23 before competent Boards established for the areas in which they 
have agricultural lands or for any class of debtors to which they · 
belong, the Civil Courts in such excluded areas including those 
in the City of Bombay would also be required to transfer pending 
suits, applications for execution and incidental proceedings to such 
Boards under S. 37, the claims cognizable by; such Boards though 
they may be against persons residing in excluded areas would be 
held to be void if the conditions laid do·wn in S. 32 are fulfilled, the 
persons residing and properties situated in such areas would be 
subject to the jurisdiction of such Boards if the persons have deal
ings with such debtors and the properties once belonged to them 
as SS. 7, 31, 33 (2), 34, 45 and 49 are extended to th~ whole province, 
such Boards would have jurisdiction to issue notices and call for 
replies from the Provincial Government, and the Local Authorities 
and Co-operative Societies situated in such excluded areas, any 
amount in excess of that held payable by a Board would nof be re
coverable O\\ing to the extension of S. 53 to the whole province, 
alienations of and encumbrances on properties situated in such areas 
would be liable to be held void if falling within the scope of S. 65, 
the Boards would have power to order the sale under S. 66 of a part 
of a property even though situated in such area, if found necessary, 
the decrees made on awards by competent Boards would be execut
able as decrees of Chil Courts within such areas by virtue of S. 63, 
the Civil Courts in those areas would be debarred from entertaining 
suits and proceedings falling \\ithin the pro\isions of S. 73, the 
BOards would be competent to issue certificates when necessary and 
the Ci\il Courts in the excluded areas will have to take them into 
consideration under S. 76, the debtors against whom award-decrees 
are made would have to conform to the pro\isions of S. 77 in the 
matter of alienation of their standing crops even in fields situated in 
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the excluded areas, persons- committing any of the offences mention· 
ed in S. 82 would be punishable whether they do or do not reside in 
the areas to which the remaining provisions of the Act are extended 
and in which they are put into operation and lastly, the Provincial 
Government would be competent to frame rules under S. 83 relating 
to the operation in the excluded areas of the sections extended to 
and put into operation in the whole province. 

II 

The object of the Legislature of this province in passing this 
enactment, had been explained by the then 

. O?tject in pass· Finance Minister of the Government of Bombay 
.mg 

1 
• • h S f Ob' d · m t e tatement o Jects an Reasons whtch 

accompanied Bill No. XIII of 1939 which with several important 
modifications has become this Act XXVIII of 1939. It also appears 
from the short title thereof given to it by the Legislature by S. 1 (1) 
thereof for the purpose of convenient reference and also from its 
full title and preamble. It is " to provide for the relief of agricul tu
ral debtors in the Province of Bombay ". The preamble also refers 
to " certain other purposes specified herein"., which the Legislature 
had in view in passing this Act. They appear to be such as may be 
subsidiary to the main purpose above·mentioned and also such as 
may be necessary to give a character of finalitY~ to the results 
achieved and such as to repeal existing enactments so far as they 
may have been rendered superfluous such as the Bombay Small 
Holders Relief Act, 1'938 or so far as they become inconsistent with 
the policy adopted in this Act as to the method of granting statut
ary relief to the class of debtors which has been the special object 
of the attention of the Legislature for a long time past. 

III 

The reasons given by the Finance Minister in his Statement of 
Objects and Reasons are (1) that both the Royal 

• R~asons for pass- Commission on Agriculture and the Indian Ballk
mg •t. ing Inquiry Committee had consider~ the ques
tion of agricultural indebtedness to which fresh attention had been 
"Called. for some time and come to the conclusions that unless each 
province adopted some measure of compulsory liquidation of the 
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debts incurred by the agriculturists there was no hope of that in
debtedness being eradicated and that it was necessary to do so in 
the interests of the community at large because the debtors were 
compelled even against their wish to dispose of their annual pro
duce at inopportune times which was one of the causes of the fall 
of prices of commodities in the market. Now when we turn to the 
Report of the Royal Commission, which was published in 1928, 
we find that the said Commission had come to the conclusions 
that the Dekkhan Agriculturists Relief Act, 1879 was being evaded 
in the parts of the country to which it had been applied, that the 
Usurious Lom1s Act, 1918 had become practically a dead letter in 
each province, that though in the present state of rural finance it 
was not possible to render the business of the village money-lender 
illegal, it was necessary to put salutary checks on his dishonest 
methods and that a remedy for the disinclination of the agricultural 
debtor to take advantage of the provisions of the Provincial In
solvency Act, 1920 must be found out, that in view of such conclu
sions it had recommended a detailed inquiry in each province tend
ing to determine the lines on which the agricultural class could be 
relieved of indebtedness, the money-lender class could be put under 
restraint and the rural population could be given the benefit of a 
law of insoh·ency suited to its requirements and that it also sug
gested the passing of an Act on the lines of the Punjab Money
lenders Bill then under consideration in the Punjab and the 
English Money-lenders Act, 1927 and a simple law of Rural In
solvency in each province. Similarly ''•hen we turn to the Report 
of the Indian Banking Inquiry Committee published in 1931 we 
find that it had appointed Provincial Banking Inquiry Committees 
in all the provinces of India with a view to make a detailed inquiry 
in each province on certain lines laid down by it, that on receipt 
of their reports it had come to the conclusions that the causes of 
agricultural indebtedness in Madras, which it had adopted as the 
basis of its Majority Report, were almost the same as those in the 
Pro\'ince of Bombay, that the consequences of such indebtedness 
were almo!'t the same everywhere as in Madras and Bombay and 
that it was in their opinion of supreme importance from the point 
of \'iew of the economic prosperity of the country as well as for the 
purpose of ~temming the growth of discontent among a large section 
of the population that a serious effort should be made to find a 
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remedy for the chronic indebtedness of the agriculturist so far as 
it relates to his unproductive debt and that it had also made several 
specific recommendations. Out of them those pertinent to our sub· 
ject were (1) steps to be taken for voluntary settlement through 
Co-operative Societies as far as possible, and also for compulsory 
settlement by legislative enactments and for declaring a debtor un· 
able to pay his debts to be an insolvent under a special Rural In· 
solvency Act to be passed, (2) the business of money·lending to be 
brought under control by adopting a system of licensing and control 
by an Act on the lines of the Punjab Regulation of Accounts Act, 
1930, making it illegal to charge more interest than is allowed by 
the Hindu law Rule of Damdupat and amending the Usurious Loans 
Act, 1918 as may be found necessary. This being a report of an All· 
India Committee the. recommendations made therein are of a very 
general nature. For recommendations particularly suited to the 
conditions in the Province of Bombay, we must turn to the Report 
of the Bombay Provincial Banking Inquiry Committee published 
in 1930. Doing so we find that it had made a detailed inquiry into 
the working of the D. A. R. Act besides consulting the High Court, 
Bombay and the Court of the Judicial Commissioner, Sind and had 
after examining all the pros and cons of the case recommended in 
para 238 at p. 181 of their Majority Report that " the Act should 
be repealed and a new Act embodying the principles which we 
mention in the subsequent paragraphs should be passed ". The said 
principles as set forth in paras 240-44, briefly stated, are:-

1. The new enactment should apply only to small and genuine 
agriculturists, the definition of the term " agriculturist " being sub
stantially modified for that purpose so as to confine the benefit 
of the Act to those who actually engage personally in agriculture 
and whose income is below a certain specified figure which should 
not be high. 

2. The system of licensing of money-lenders on the lines of 
the Punjab Regulation of Accounts Act, 1930 should be introduced, 
the Usurious Loans Act, 1918 not being sufficiently comprehensive. 

3. The provisions of the law of insolvency should be so simpli· 
fied as to suit rural conditions and embodied in a special Rural In· 
solvency Act as suggested by the Royal Commission on Agriculture. 

If we now examine the provisions of this Act in the light of 
these recommendations we find that the Bombay Legislature has 
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encouraged voluntary settlement, though not through Co-operative 
Societies, by enacting SS. 23 and 24, made provisions for compulsory 
settlement in SS. 48 to 52 which are applicable after accounts of 
the principal and interest are taken under SS. 38 to 46 on specific 
lines which include reduction of both, in the case of loans taken 
before 1-1-31 by 30 and 40% respectively according as the loans 
were taken during the course of the preceding year only or before 
that and that although it has not passed a special Rural Insolvency 
Act applicable to all rural debtors indiscriminately, it has enacted 
SS. 68 to 72, which constitute Chapter IV of the Act, relating to 
Insolvency Proceedings whereby the Board is required to declare 
a debtor whose debts have been scaled down ,to be an insolvent 
if certain conditions are fulfilled and the Court is empowered to 
declare an insolvent a debtor against whom an award was made 
but who was not able to pay a certain number of instalments. As 
regards the introduction of the system of licensing money-lenders, 
the then Government of Bombay had drafted a very thoughtful 
bill containing 42 sections divided into 5 chapters, in the year 1938 
(Bill No. VII of 1938) but owing most probably to the opposition 
of the representatives of the money-lending classes and bodies, it 
-could not get it passed into an Act till it laid down office. However 
a reference to Rules 37 to 39 made by the present Provincial Govern-· 
ment with respect to the grant of authority to advance loans under 
S. 78 to debtors who are parties to awards made under this Act will 
show that for that limited purpose the said Government has acted 
on the principles underlying Chapters III and IV of the said Bill. 
Lastly, a reference to the definition of the term "debtor" as con
tained in S. 2 (6) of this Act read with its two explanations, with 
SS. 2 (S) and 2 (13) thereof along with its two explanations and 
with S. 20 thereof will show that the Legislature has acted on the 
principle suggested by the Provincial Committee for redrafting the 
definition of the term " agriculturist ". The two other suggestions 
of that Committee are only repetitions of those of the Central Com
mittee on the points to which they relate. 

IV. 

It will have appeared from this short history of this piece of 
Part played by legislation that the main principles on which it 

~~~~~~t. Gov· has been drafted had been settled by the Banking 
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Inquiry Committees above-mentioned in 1930 and 1931 as recom
mended by the Royal Comrillssion on Agriculture in 1928 and that 
therefore the credit which can be given to the Congress Government 
of 1937-39 in connection with this measure is that it took up the 
question of giving statutory relief to the agricultural debtors of this 
province in right earnest, made the principles laid down by· the 
said Committees the foundat~on of its own policy, implemented 
and at places even supplemented them where necessary while in
vestil)g them with a legislative garb, defended them where it could, 
and modified them where it was persuaded that, it should while the 
Bill was before the Select Committee constituted of the represen
tatives of both the money-lenders and the agriculturists and its 
own, adopted the same attitude when it came before the Assembly 
for its second reading and with the support of its unquestioned 
majority therein carried it through in a form so modified as to leave 
no ground for complaint to both the rival interests and as to with
draw all opposition at its ~hird reading. 

It has been criticised by some persons that the measure had 
been carried through hurriedly because the Congress Government 
had decided to carry it through before it laid down office, which it 
expected every moment to do. My study of the minutes of the De
bates in the Legislative Assembly, 1939, Volumes V, VII and VIII 
has however convinced me that such a charge is wholly unjustified. 
And I have my reasons for that conviction. It appears from the 
minutes of the Debates in the said Assembly that the Bill had very 
probably been put into shape somewhere about February or March 
1939, that it was placed before the Assembly for its first reading 
on 4th April 1939 and referred to a Select Committee constituted 
as above-stated after a considerable discussion on the underlying 
principles, that it was returned by that Committee in an appreciably 
modified form on 25th September 1939, that at its second reading 
it was discussed clause by clause and even at times sub-clause by 
sub-clause, hundreds of amendments to clauses, sub-clauses and even 
words, figures and dates were proposed, discussed and either accepted 
or put to the vote, that out of the latter a few were passed and 
the rest rejected and that the whole process had lasted for one full 
month ending on 25th October 1939. It is true that the Govern
ment of the day had not taken much time to get the Bill passed 
by the U:gislative Council and that too in the same form in which 
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it had been sent up by the Legislative Assembly. That must. ho~
ever have been due to the representatives of both the parties m 
that Council having been satisfied that their colleagues in the 
Assembly had exerted themselves to the best of their capabilities 
to get the provisions of the Bill modified in the interest of their 
constituents. The facts that H. E. the GoYemor recommended it 
for assent and that H. E. the Go\·ernor-General gave it eYen after 
the Congress ministry had laid down the reins of office, is proof 
positive of their being satisfied that the Assembly had been given 
by the Provincial Government of the day sufficient time to consider 
all the provisions of the Bill carefully and patiently. And now that 
it has been placed on the Statute-book the present Provincial 
Government has rightly considered it its duty to give it a fair 
trial because it is an experiment on a line quite different from 
those on which the previous ones made with the same objective had 
been framed. This departure was necessary because the previous 
ones have failed in their purpose as found by the Royal Commission 
on Agriculture and recorded at pp. 431·43 of their Majority Report, 
after a careful examination of all the legislative expedients so far 
adopted. It is not impossible that some defects may be found in 
it which may not be curable by the application of the canons of 
construction by the Boards or the Courts concerned or by the addi
tion of new rules which the Pro-vincial Government has power to 
make from time to time under S. 83. Such defects will have to be 
left to be cured by an Amending Act when practical experience 
pro,·es their existence. 

v 

The nature of the remedy proYided by this Act is that creditors 
as well as debtors are given by S. 19 of the Act the right to call 

upon the other party by a notice in writing to 
Remedy pro,;d. file a statement of particulars before a competent 

fd by the Act. 
Board as to what he believes to be due by or 

to him to or from the party gh·ing the notice and to supply him 
with a copy of such statement. It is not necessary for this purpose 
to make any application to the Board itself or to incur any more 
expense than is absolutely required to send the notice by registered 
pol:'t to the party concerned and a copy thereof to the Board. Any 
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party availing himself of this right is not also under any legal 
--obligation to start any proceeding under this Act after the notice 
has been complied with. However by availing himself of it he will 
be put in possession of the necessary information which would enable 
him to decide whether he should make overtures for an amicable 
settlement of the dispute, if any is found to exist between him 
and the other party or to make an application to the Board under 
S. 17 (1) or (2) as the case may be, for. an adjustment of the debt. 
If there is no dispute or if there is one but it is amicably settled 
by negotiations directly between the parties or through mediators, 
any of them may within 30 days of the settlement o' terms make 
~n application under S. 23 (1) for getting it recorded and certified. 
The Board would thereupon make such inquiry as is necessary to 
satisfy it that the debtor in the application is a debtor under the 
Act, that the total debt due by him did not exceed Rs. 15,000 as 
-calculated upto 1-1-39 and that the application has not been made 
'in order to defeat or delay ·other creditors of the debtor, record and 
certify the settlement. It wouid then call upon the debtor to declare 
whether there are any other debts not included in the settlement 
and if it is satisfied that there are none, proceed at once to make 
·an award under S. 54 . in terms of the settlement. If it has reasons 
to believe that there are such other debts, it would treat the appli
cation under S. 23 as if it were one under S. 17 and proceed accord· 
ingly to adjust the other debts, leaving the settlement already record· 
ed and certified untouched and incorporating it in the award under 
S. 54 which it would ultimately pass, unless it is found to be col
lusive. 

If no settlement takes place, the party giving the 'notice would 
be entitled to file an application under S. 17 (1) or ( 2) as the case 
·may be, in ·the form prescribed by the Rule 15 of the Rules made 
under this Act which is either Form No. 1 or No. 2 according as 
lhe person proposing to make the application is a debtor or a creditor. 
The forms are so drafted as to satisfy the requirements of SS. 17, 
18 and 22. Even after such an application is filed, if the parties 
to it, i.e. the debtor and all his creditors, are able to settle the differ
ence between them amicably so as to avoid coming under the other 
provisions of this Act, they; can inform the Board of it under S. 24 
-and if it is satisfied that the debtor has made it voluntarily and 
that it is for his benefit, it would make an award in terms thereof 
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on payment of a court-fee of Re. 1 only instead of that payable 
under S. 60 in the case of an award made under S. 54 or 55, and 
transmit it to the Court for registration and on the Court registering 
it it would be executable as a decree of the Court under S. 63. 

If and so long as no such settlement is arrived at, the Board 
must proceed as provided in this Act. The first step it has to take 
is to issue notices under SS. 31 and 47 with a view to collect the 
necessary and reliable materials for making an award under S. 54. 
The notices to be issued under S. 31 are to be served on the debtor 
if he is not the applicant and on all his creditors or if one of 
them happens to be the applicant on all his other creditors including 
those who had advanced loans for the financing of crops after 1st 
January 1939. Those under S. 47 are to be served on the Provincial 
CJOvernment and the other claimants, if any, mentioned in S. 3 ex
cept the crop-financiers of the class above-mentioned. Those who are 
served under S. 31 are required to file statements in the prescribed 
forms which are the same as those for the statements to be filed 
under S. 22. As the Board has to do nothing with regard to the 
claims of the creditors mentioned in S. 3 on whom notices are to 
'be served under S. 47, on receipt of replies from them, except to 
utili-;e them while determining the value of the property of the 
debtor and his paying capacity and making an award, we will leave 
them for the present and proceed to consider what it is required 
under the Act to do on receipt of statements from the -creditors 
served with notices under S. 31. 

The next step that it has to take on receipt of such statements 
is to decide the two preliminary points mentioned in S. 35. In order 
to enable it to do so it would have before it the statements filed 
under SS. 22 and 31 and it has further been invested by SS. 33 and 
3-t. with sufficient powers to examine parties, call for l:x>oks of 
account and other necessary documents, summon and examine wit
ne~~s and pass all the necei!sary orders. If it comes to the con
clt,sion that the dehtor in the application is not a debtor as defined 
in S. 2 (6) read "ith its explanations, S. 2 (5), S. 2 (13) together 
with its explanations, and S. 20 or that the total amount of his 
debt as calculated upto ht January 1939 exceeds Rs. 15,000, it 
must dismiss the application and under S. 36 refund the court-fee 
paid by the creditor if he is the applicant. The party aggrieved by 
an order of di:~missal undt-r this section has a right under S. 9 (2) to 
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appeal to a competent Court. If he does not succeed there too, 
he can submit to the order or seek his remedy under the ordinary 
law and under S. 75 he would be entitled to exclude the period bona 
fide spent in pursuing his remedies under this Act. If on the other 
hand its decision on both the points is favourable, it must proceed 
further. 

The further step it is then required to take is to take accounts 
as directed by S. 38 after examining parties as required by S. 39 
and making an inquiry: into the history and merits of the case as 
provided inS. 40 to which S. 41 lays down an exception in the case 
of a debtor making a true and voluntary admission of a claim. While 
making the said inquiry it is required to go behind all agreements 
between the parties as to the mode of making up accounts and 
all settlements made between them but if the transactions bet\veen 
them had commenced more than 20 years before the commencement 
of the operation of this Act. any settlement of accounts which may 
have been arrived at before the said period of 20 years and is in 
VITiting signed by the debtor or the person, if any, through \Vhom he 
may have derived his liability, that settlement must, according to the 
proviso to S. 40, be respected and accounts of the transactions since 
the date thereof only need be taken. The principal features of the 
mode prescribed by S. 42 are set out at length in the commentary 
on that . section. The one that requires special emphasis here is · 
that if on making up accounts of the principal and the interest 
separately, it is found that on the date of the application a larger 
amount of interest than that of the principal is due, it should be 
cut down to such an extent as to make it equal to that of the 
latter. The aggregate of both thus arrived at is to be taken as due 
on the said date. 

It has been stated above that the Board has to give a notice 
to certain creditors under S. 47 v.ith a view to get replies from 
them. They are those mentioned in clauses (i) to (iii) and (v) of 
S. 3. Rule 26 gives them a period of. three months from the date 
of service of the notice on each of them respectively within which 
to give their replies. Hence by the time the Board has taken all 
the necessary steps with regard to the claims of the other creditors 
except the crop-financiers of the class mentioned, upto the stage of 
the scaling down of debts, if and in so far as necessary, replies will 
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have been received from the said privileged creditors. Thereout 
the Provincial Government through the Collector and the Co-oper· 
ative Societies are expected to intimate not only what amounts are 
due to them but also how far they are prepared to make remissions 
thereout. The amounts due to the Local Authorities, if any, the 
said crop-financiers if any, and the maintenance decree-holders, if 
any, are to be held fully payable while out of those which may be 
due to Government and the Co-operative Societies those only are 
to be held payable which may be left' after deducting the amounts 
of remission which they may have expressed their willingness to 
make. All these amounts are to be taken into consideration while 
taking the next two steps. 

Those steps are the ascertainment of the value of the assets 
of the debtor and his paying capacity. For doing the former de
finite principles are laid do\\'ll inS. 50 of the Act and the Provincial 
Government has supplemented them by Rule 27 which it had been 
empowered by sub-section (S) of that section to do. For doing 
the latter similar principles are laid down in S. 51 of the Act. And 
since it may be found in some cases that the debtor had under 
pressure passed a sale-deed with respect to a property of his on 
the security whereof he had borrowed some money from a money
lt .. nder who may or may not be his old creditor, S. 45 has empowered 
the Board to set aside such bogus sales and treat them as mortgages. 
It may also tum out that a debtor had made an alienation or created 
a bogus incumbrance in order to delay or defeat his creditors. Sec
tion 49 has therefore empowered the Board to treat such alienations 
and encumbrances as void and to refuse to take them into con
sideration while determining the value of his available assets and 
his paying capacity. 

This is to be done with a view to see whether it is or is not 
necessary to scale down the debts of the debtor as provided in S. 52 
read with S. 56. This scaling dovm once done is final according to 
S. 53, not only as regards any further proceeding before the Board 
except as provided in S. 57 but also as regards any action which 
may be maintainable in future in any Civil Court. 

This is followed by an award under S. 54 in the form prescribed 
br Rule 28 (1). The Board can, before taking that final step, put 
the creditors to the option of suffering an award for the debts as 
scaled down to be passed or of agreeing unanimously to submit 
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to a further scaling down of their debts pro rata so as to bring their 
total amount to a sum not exceeding 50% of the value of the im
movable property of the debtor and to receive Government-guaran
teed bonds for the respective amounts so due to them from the 
Bombay Provincial Co-operative Bank or any other bank which 
may be authorised in this behalf by the Provincial Government. I:f 
they do submit, the Board has to send the proposal for acceptance 
to the bank concerned and if it accepts it, to direct it to pass bonds 
accordingly and authorise it to recover the aggregate amount of 
the bonds from the debtor by passing an award in its favour under 
S. 55 in the form prescribed by Rule 28 (2). 

If any question of fact or law is required to be decided while 
carrying on the proceedings under this Act, upto the said last 
stage, the Board may decide it under the provisions of S. 6. If it 
entertains a doubt on any question of law or usage having the force 
of law that may arise, it can refer it for decision to the F. C. Sub
ordinate Judge within the local limits of whose special jurisdiction 
it may have been established and on receipt of his decision make 
an award based upon it under S. 58. 

Once an award is made it is final except as provided in S. 9 
in Chapter II which allows an appeal to be filed against it to a 
competent ,Court and as provided in S. 57 which empowers a Board 
to re-open it if certain facts are proved. After making an award 
either under S. 24 or 54 or 55, the Board is required to send it for 
registration to the competent Court under S. 61, on recovering the 
necessary court-fee leviable in the case of those under SS. 54 and 
55 from the party ordered to pay it. The Board thereafter becomes 
functus officio and whether the Court to which an award is trans
mitted registers it or not, the very fact that the Board has made 
it is under S. 59 sufficient to render invalid any claim on the part of 
a creditor to recover a larger amount than he is held by the award 
entitled to recover from the debtor. 

The Court to which the award is transmitted is required to 
register it subject to the provisions of S. 62. 

The effect of registration is that the award, under whichever 
section made, has the same legal effect as a decree of the Court 
registering it and is executable as such by that Court. That does 
not, however, restrict the rights under other laws of Government, 
or a Local Authority or a Co-operative Society to recover its dues in 
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any other manner or that of the bank concerned in the case of an 
award made under S. 55 to recover the amount mentioned therein 
in the manner provided by S. 55 (3). 

The execution of an award by the Court is made subject to the 
provisions of S. 64 whicli require postponement of execution to be· 
made if Government has suspended or remitted the collection of 
land-revenue to the extent of one-half or more than that in any 
year. 

The rights of creditors under the award are safeguarded by 
the prohibition by S. 65 of any alienation of.his property by a deb~ 
tor while the debts mentioned in the award remain unsatisfied, ex~ 
cept with the permission of the Provincial Government and by 
ir:.troducing a system of licensJng of money-lenders under S. 78 for 
the purpose of ghing loans to such debtors for the financing of 
crops while their rights and those of resource societies to whom 
the debtors may be indebted are further safeguarded by prohibiting 
by S. 77 any alienation of standing crops by them without their 
permission and making it an offence to do so or to permit any debtor 
to do so. If any creditor alleges that he had suffered by the amount 
due in respect of the loan advanced by him to a debtor having been 
cut off under the provisions ·of this Act, the Board is directed to 
grant him a certificate under S. 76 which the Civil Court can tak~ 
into consideration while allowing interest and instalments in a suit 
against that creditor. 

As the Board is not concerned with execution proceedings it 
cannot ordinarily order a sale of the debtor's property or of any 
portion of it. However the pro\isions of S. 66 invest it with a dis~ 
cretionary power to order the sale of a portion of his property for· 
th~ liquidation of his debt or any portion of it if it is satisfied that 
it is in his interest to do so. This power is exercisable at any stage of 
the proceeding before it. The Court before which an appeal lies 
zgainst an award is also invested with the same power which it can 
exercise at any stage of an appeal. 

One remarkable provision in the Act in connection with p~ 
cetdings before the Board is that contained in S. 67 which is to the 
effect that no pleader, vakil or mukhtyar and no advocate or attor
P.t)' of a High Court can. as of right, appear before it on behalf of 
~ny party. This prohibition is however subject to two pro\isoes, 
one of which allows a Board to permit a party to appear by any of 
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them at his ov.'ll cost, if after examining the parties, it is of opinion 
that it is a fit case as defined in the section for granting such per
mission and the other of which permits a woman exempted from 
personal appearance in a Civil Court under S. 132 of the Civil Pro
cedure Code to appear by an agent duly appointed in that behalf, 
who may or may not be a member of any of the above classes. There 
is no prohibition in this section against the appearance of profes
sional lawyers before the Courts which have to discharge certain 
·duties under this Act such as the execution of award-decrees, receiv
ing and hearing certain appeals, considering points of law or usage 
having the force of law referred by a Board for decision etc. It is 
also remarkable that this is not one of the sections which have been 
extended to the whole province and that therefore if any question 
arises under this Act in any suit or proceeding before the Court of 
any area to which the remaining sections are not extended and in 
which they are not put ffi:to force lawyers can appear before such 
Courts for there is not any other provision in the Act directly or in
directly prohibiting the appearance of lawyers in such cases. 

Now the Board may, after the paying capacity of a debtor is 
determined, and his debts scaled down as provided in SS. 51 and 52, 
be in a position to determine whether he would or would not be 
able to pay up his debts by annual instalments not exceeding 25 
in number which is the maximum number of instalments by which 
they can under S. 54 be ordered to be paid up. If it comes to the 
conclusion that he can, then only it has to pass an award under the 
said section. If its conclusion is that he cannot, it should not act 
under that section but under S. 68 (1) which requires it to declare 
the debtor to be an insolvent, whether he likes it or not and whether 
any of the creditors does or does not pray for such a declaration 
being made. 

Similarly the Court to which an award is transmitted for regis
tration and execution, after the Board has made it, may find in the 
course of an execution proceeding that any three or two consecutive 
in:;talments out of those fi'<ed by the award cannot be recovered by 
the sale of the movable property of the debtor. In such a case the 
Court too is authorised to pass of its own motion, if it thinks it 
proper to do so, an order adjudicating the debtor in the award to 
be an insolvent under S. 68 (2). 

The order of adjudication, whether made by the Board or by 
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the Court, operates as an order of adjudication made by a compet
ent Court under S. 27 of the Provincial lnsolt.:ency Act, 1920 and 
thereup:m the other pro\·isions of that Act so far as they are appli
cable and are not modified by tho~ of Chapter IV of this Act be
come applicable to the case of that debtor according to S. 69 of this 
Act. But since all the necessary inquiries as to the liabilities and 
a~sets of the debtor must have been made before the stage at which. 
the taid order could be made either by the Board or the Court 
nothing remains for any of them to do except to order the sale of 
the debtor's property for distribution amongst his creditors. 
S. G8 (3) accordingly proYides that after making the order, the 
Board or the Court as the case may be shall direct that one-half of 
the property of the debtor liable to be attached and sold under S. 60 
of the Civil Procedure Code, be sold free of all incumbrances and 
that if after its sale' it is found that the debtor remains in posses
sion of more than 6 acre; of irrigated land or more than 18 acres of 
dry land or land assessed at more than Rs. 30, whate,·cr its kind, 
whichewr is greater, the Board or the Court shall further order the 
~ale of the property in excess of that limit free of all incumbrances. 

The next step after that would be that of the di~tribution of 
the net sale-proceeds amongst the creditors of the debtor. S. 70 
directs the Board or the Court, as the case may be, to do that \\ith 
due regard to the order of priority mentioned in the pro\isoes to 
s. 5-l (2) (g). 

Lest there may be a conflict of jurisdictions, S. 71 prohibits 
any other Court from entertaining or proceeding \\ith an applica
tion relating to the insolvency of that debtor and in order to cut the 
matter ~hort, S. 72 bars appeals agaimt orders passed by the Board 
or Court under this Chapter except on the ground of a non• 
di~clo::ure by the debtor of any material facts relating to his a3£ets 
<•r liabilities. 

The Board frequently referred to in the abO\-e description of 
the remedy is the Debt Adjustment Board which may be ~tabiished 
under S. 4 of the Act by the Pro,·incial Go\"enunent for any local 
~rea or for any class of debtors in any such area and may consist 
of either one ind.i,·idual who may be or has been an officer of 
<:O,·e~ent assisted by not more than four assessors or a body or 
:~•-oct3.tton of per::.cms or a number of persons not less than three 
and not more than fiye in number, one of whom ii to be the chair-
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man and another the vice-chairman of the Board. The Board 
constituted in any of these manners is according to S. 15 under the 
control of the First Class Subordinate Judge within the local limits 
of whose special jurisdiction it may have been established, for ad
ministrative purposes. It is also under the judicial control of the 
Court of that Subordinate Judge and the District Judge or Joint 
Judge specially empowered under S. 17(4) to the limited extent 
mentioned in SS. 9, 17 ( 4), 29, 55 ( 4) , 58 (2), 62 and 72. However 
subject to these limitations, the Board has ample powers to grant the 
relief contemplated by this Act and to decide all incidental questions 
of law or fact or mixed law and fact that may arise in the course of 
the proceedings before it according to S. 6, the chairman and mem
bers thereof are " public servants" within the meaning of s. 21 of 
the Indian Penal Code, 1860 according to S. 80, all the proceedings 
before it are, according to S. 8, "judicial :woceedings" for the pur
poses of SS. 193 and 228 of the said Code and its chairman and 
members and other officials are according to S. 81 free from all 
civil and criminal liability in connection with all acts done or in
tended to be done by them in good faith under this Act. It has 
also been invested with powers by SS. 33 and 34 to summon and 
examine any persons whom it considers necessary to examine and 
to call for any documents which it considers material and any 
criminal offences committed in connection with orders made for such 
purposes are punishable under S. 82. 

The " Court " referred to in the above remedy is either the 
Court of the First Class Subordinate Judge or the District Court. 
Which it is in a particular case has to be determined by a reference 
to S. 2(4). 

VI 
The above-mentioned remedy is primarily intended for the 

benefit of those persons who answer to the description of a " debtor " 
under this Act given inS. 2 (6) read with its two 

Persons to who:t_D explanations and along with S. 2 (13) and its two 
~~ilabl~edy 18 explanations which define what is meant by the 

expression "to cultivate personally", which forms 
part of the definition of "a debtor" and with S. 20. Accordingly 
not only individuals but also undivided Hindu families who are 
indebted to others, who hold land used for agricultural purposes 
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and have been cultivating such land personally as defined in S. 
2 (13) read with its explanations from a date prior to 1st April 1937 
and whose annual income from non-agricultural sources does not 
ordinarily exceed 20% of their total annual income or does not ex
ceed Rs. 300, whichever is greater, in the case of individuals and 
does not ordinarily exceed 20% of the total annual income or does 
not exceed Rs. 500, whichever is greater, in the case of undivided 
Hindu families, are " debtors " under the Act. Not only that. The 
term "agriculture" includes for this purpose "horticulture, the rais
ing of crops or garden produce, dairy farming, poultry farming, 
stock-breeding and grazing of cattle, sheep etc." but does not include 
" the leasing of land or, cutting only of grass or wood." Hence all 
debtors who do any of the things which are included in the teim 
" agriculture " can count their income from such sources as income 
from agricultural sources. Further " to cultivate personally " does 
not mean merely to cultivate by one's own manual labour but also 
by that of a member of one's family or by servants or by hired 
labourers working under one's supervision or under that of a mem
ber of one's family. Widows, minors or disabled persons surviving 
a deceased person who was cultivating land personally and an un
divided Hindu family getting land cultivated by any of its members 
or if there is no adult male member in it by servants or hired 
labourers, all get the benefit of being " debtors" under this Act. 
Lastly., although there is the condition that the person or family 
must be cultivating land used for agricultural purposes from a date 
prior to 1st April 1937, that condition is to be' deemed to have been 
satisfied if the person or family had been cultivating such land on 
1st April 1937 and if even though he may have been evicted from 
it subsequently, he is cultivating the same or any other land per~ 
sonally at the date of the application under S. 17 or 23. 

Further, when it is said that a man may be indebted to another 
it is meant according to the definition of "debt" given in S. 2 (5) 
that his liability may be either in cash or in kind, that it may be 
a secured one as defined in S. 2 (12), or an unsecured one and that 
it may be due under a bond, pro-note or any informal note or only 
under an oral undertaking to discharge it in a particular manner 
and at a particular time. Hence all those persons who are indebted 
to others in any of tho5e manners are included in the term " debtor .. 
under this Act. 
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Lastly it is not necessary according to S. 20 that the liability in 
the case of a particular debt as above-mentioned should be resting 
on only one individual or undivided Hindu family. It may have 
been guaranteed by a surety who is not a debtor under this Act 
or it may be falling to the same extent as on the debtor, on any 
other person who i~ not a debtor under this Act. This is to say 
that aithough the debtor may be jointly and severally liable in res-

. pect of the debt along with a non-debtor who may be either a surety 
or a joint debtor still the debtor himself can take advantage of this 
Act. 

Now there may be a case in which a debt may have been origi
nally incurred by a non-debtor but somewhere before the date of 
an application under S. 17 or 23 it may have been transferred or 
assigned to one who is a debtor under this Act. For such a case 
S. 21 provides that if the transfer or assignment had taken place 
upto 1st January 1938, the debtor under the Act to whom the debt 
may have been transferred or assigned can make an application 
under any of the sections 17 and 23 but that if it had taken place 
after that date then he cannot. 

There is one limitation applicable to all the persons who are 
debtors under this Act as above-explained. It is imposed by S. 26 
of the Act and is to the effect that the total amount of debts due by 
any single debtor, whether an individual or an undivided Hindu 
family, must not have exceeded Rs. 15,000 on 1st January 1939. 

It tan thus be seen that while the definition has been made 
sufficiently comprehensive to extend to all those persons whose 
principal source of livelihood is agricultural income earned by 
manual labour, sufficient care has at the same tim~ been taken to 
exclude from it men with very extensive liabilities, those with ample 
other means of livelihood and also those who resort deliberately to 
a camouflage in order to get the special advantage which it was the 
intention of the Legislature to give td bona fide agriculturist only. 

Besides such debtors, creditors too are entitled to make appli
cations under SS. 17 and 23 if they can be made in respect of their 
claims. It is obligatory also on them to do so because any debt 
within the said limit in respect of which no application has been 
made under any of the sections although it may be due by a debtor 
under this Act as explained above, is void under S. 32. They have 
therefore to be particularly vigilant and to call for the necessary 
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information under S. 19 in order to ascertain whether their debtors 
are or are not debtors under the Act and whether the total amount 
of debts due to each of them is or is not ·within the limits prescribed 
by S. 26. They may at the most wait for the first 12 months to see 
if their debtors make any applications, for in that case they can 
get the benefit of the proviso to S. 54 (2) (l) which provides for 
allowing them costs if the debtors have not made any applications 
against them for that period. 

It is remarkable that S. 2 (6) does not make it an express con
dition of one being deemed a " debtor" under the Act that he should 
be actually residing within the particular areas for which Debt Ad
justment Boards are established although he must have agricultural 
land in such an area and must be cultivating it personally within 
the m~aning of S. 2 (13). It therefore appears that even if a person 
answering to the description o~ a " debtor" under the Act as defined 
inS. 2(6)read with SS. 2(5), 2(13) and 2(20), together with 
mch explanations as the first and the third have, actuaUy resides 
outsid~ a local area for which a Board is established e.g. in the City 
of Bombay to which S. 4 is not but SS. 1 to 3, 7, 17 and certain 
others are extended and applied, he can make an application under 
any of the said two sections. 

VII 

It must be particularly noted here that the remedy provided by 
thi~ Act is not available to the debtors and creditors for an indefi

nite period. For the debtors to make an appli
~ime-limit for cation under the provisions of S. 17 (1) of the 
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date of establishment of a competent Board. By 
S. 17 (2) it also applies the same time-limit in the case of applica
tions under that section by creditors. Similarly the time for mak
ing an application under S. 23 is one month from the date of the 
alleged settlement of a debt both in the case of debtors 
and creditors. If there is no competent Board when it is 
arri\'ed at, the limit would be one month from the date of 
its e~tablb;;hment. If there is one at that time but one month has not 
t>lapsed b}' then ~ince its establishment, the applicant would get so 
much more time than one month as may have elapsed before the 
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date of settlement. Moreover since S. 7 4 extends the provisions 
of the Indian Limitation Act, 1908, to proceedings under this Act, 
save as otherwise provided in this Act, the Board would have the 
discretion to admit both the kinds of application after the lapse of 
the prescribed period if sufficient cause for the delay is shown within 
the meaning of S. 5 of the said Act. 

VIII 

In view of the nature of the remedy and the conditions attached 
to the us~ that can be made of it, a question arises whether it is 

open to a creditor who has a claim against a 
Peculiar nature person who is a debtor under this Act, to ignore 

of the remedy. this remedy altogether and resort to an ordinary 
Civil Court for the recovery of his debt stand· 

ing against such a person and to a debtor to do the same and resort 
to his remedy in such a Court. This question has to be answered 
by a reference to several sections of this Act. In the first place, 
there is no section in the- whole of this Act prohibiting a person 
so inclined from doing so or prohibiting an ordinary Civil Court 
from taking cognizance of any suit or proceeding started by such a 
person under the ordinary law. It is also true that the wording 
of both S. 17 and S. 23 is of a permissive nature and that 
what S. 73 (i) and (iii) p):ohibit a Civil Court from entertaining 
or proceeding with are " suits and proceedings in respect of any 
matter pending before the Board or the Court under this Act " and 
" the recovery of any debt made payable under the award ". This 
means that if a suit or proceeding does not relate to a matter pend
ing before the Board or the Court or to the recovery of any debt 
which has not been made payable under an award made- under this 
Act, the Civil Court can take cognizance of it. True S. 32 renders 
void all debts in respect of which no application under S. 17 or 23 
though it could have been made within the prescribed periods, has 
in fact been mad~ or if made it has been subsequently withdrawn 
under S. 27 or an order made wherein under S. 31 has not been 
complied with and to that extent it is compulsory to submit to the 
jurisdiction of the competent Board. It is equally true that S. 37 
directs all Civil Courts to transfer all pending suits and applications 
for execution in which the question involved is the recovery of any 
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debt from a person who is a debtor under this Act and even all 
proceedings arising in or out of such suits or applications, if such 
person ordinarily resides in any local area for which a Board is 
established under S. 4 or belongs to a class of debtors for which a 
Board is established under that section and if the total amount of 
debts due from such a debtor is not more than Rs. 15,000, to the 
respective Boards to which applications for the adjustment of such 
debts would lie. But, that section cannot be held to imply a direc
tion to the Courts not to entertain suits or applications for execu
tion which may not be pending at the date of coming into force of 
this Act provided they are otherwise maintainable. The only res
triction on their maintainability is contained in S. 85. Sub-section 
(1) thereof lays down that from the date on which a Board is esta
blished in any local area, the Dekkhan Agriculturists' Relief Act. 1879, 
shall cease to have force in that area but this is subject to the re
servation contained in sub-section (2) thereof according to which 
the rights acquired and liabilities incurred with respect to the 
debts owed by persons who are debtors under this Act and in res
pect of whose debts applications can be made under SS. 17 and 23 
with due regard to the provisions of S. 26 are enforceable so far as 
their enforcement is not inconsistent with the provisions of this Act 
including those of S. 37 thereof. This means that if a suit or pro
ceeding is maintainable under any law other than that contained 
in the D. A. R. Act, the Civil Courts are not debarred from taking 
cognizance thereof. On the other hand, since the reservation is so 
worded as to render the repealing provision unreServedly effective 
in the local area for which a Board is established but to leave un
affected the terms and incidents of contracts made or effected, the 
validity, or invalidity, effect or consequences of anything done or 
suffered to be done, any right, title, obligation or liability acquired, 
accrued or incurred, any remedy or proceeding that could be re
wrted to in connection with such right etc., before the date aforesaid 
and anything done in the course of any proceeding pending in any 
Court on the said date and permits of any such remedy or proceed
ing being enforced, instituted or continued so far as such enforce
ment, institution or continuance is not inconsistent with the provi
~ions of this Act including S. 37 thereof which, directs the tranfer 
of certain pending suits and applications for execution and inci
dental proceedings and extends to the whole province, it follows 
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that although no suit or application can be filed with respect to 
contracts made or any rights or obligations acquired or incurred 
since the said date in the above-mentioned area, any of them may 
be filled with respect to contracts made or rights or obligations 
acquired or incurred before that date and may be proceeded with 
in such a manner as not to contravene any of the provisions of this 
Act. And in spite of the provisions of S. 37 certain suits such as suits 
for the recovery of possession of property can even be continued 
because the question of recovery of a debt due from a debtor under 
this Act cannot be held to be involved in such suits. 

The said repeal also leaves unaffected by virtue of the tempor
ary provisions of S. 86, the rights and obligations acquired and 
accrued prior to the establishment of a Board in an area, of those 
persons who are either not debtors under this Act or the total 
amount of whose debts on 1-1-39 exceeded Rs. 15,000, to such an 
extent as to permit of the. institution of suits with respect thereto 
within 3 years of the date of establishment of a Board for any local 
area and the continuance of proceedings arising in or out of suit:; 
instituted before such period, till their termination. 

IX 

The reference to the repeal of the D. A. R. Act with the said 
reservations, brings to the fore the question how far the passing 

Ch 
. 

1 
and operation of this Act are likely to result in 

ange m aw ch . h . . 1 h t h effected by this a ange m t e extstmg aw on t e matters ouc · 
Act. ed by it. 

Naturally the most material change that this Act is likely to 
effect is in the law as to the relation between a debtor belonging 
to the agricultural class and his creditors. It is this. The special 
object of protection and care under the D. A. R. Act, was an" agri
culturist " as defined in S. 2 of that Act. That definition was found 
by long experience in several districts to have been so loosely-worded 
as to extend the benefit of that Act to persons who were not bona 
fide agriculturist5 but managed to be held so by taking advantage 
of that looseness. Nobody however denied that some of the sections 
of that Act had been based on very sound principles e.g. SS. 7, lOA. 
12 and 13, 13A, 15A, 15B, 15C, 15D, 16, 20, 22, 68, 69, and 7L\ 
but it was almo;;t universally recognised that both the debtors and 
the creditors had been resorting to dishonest practices in order to 
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take advantage of them and that therefore some changes tending 
to stop them were absolutely neces~ary. There was however a 
difference of opinion amongst the experienced men as to whether 
the Act should be suitably amended or whether it should be wholly 
repealed and replaced by quite a new enactment framed in the light 
of experience. The Bombay Provincial Banking Inquiry Committee 
considered both the views carefully and recommended its total reptal 
and substitution by such a new enactment. It also recommended 
certain broad lines on which it should be based and particularly 
recommended that the definition of the term "agriculturist" should 
be so framed as to give the benefit of the enactment to bona fide 
agriculturists whose income from any side-occupation of a non-agri· 
cultural character, if any, should not exceed a definite moderate limit. 
Besides the above provisions, there were some in Chapter IV of the 
old Act as to Rural Insolvency applicable to the four district.s of 
Poona, Satara, Sholapur and Ahmednagar. Not only the said Pro
vincial Committee but even the Royal Commission on Agriculture 
had found that those provisions had become practically a dead letter 
because they were only of an optional character and an Indian ,·il
l:lger was averse to making use of them for fear of social opprobrium 
or owing to an obsession generated by religious prejudices. Both the 
bodies had therefore recommended that the necessity of a l~nv of 
rural insoh·ency suitable to this province should be considered in 
order that the indigent agriculturist debtors can be declared 'to be 
insolvents without their consent. The Indian Banking Inquiry Com
mittee had endorsed the view of the Commission and the Provincial 
Committee. Lastly, as a safeguard against the recrudescence of the 
chronic disease of indebtedness which had been eating into the vitals 
of the social and economic fabric of the rural parts of the country, 
the Royal Commission had also suggested an inquiry into the causes 
which had contributed to the failure of the Usurious Loans Act, 
1918 and had in order to establish control oYer the questionable 
practices of the professional money-lenders in each province sug
gested legislati\·e action on the lines of the English Money-lenders 
.1ct, 1927 and the then Pwijab Regulation of Accounts Bill. By 
the time the Bombay Provincial Banking Inquiry Committee made 
the necessary inquiry in this proYince and drafted its report, the 
then Punj:J.h Government had already got the said Bill passed and 
placed it on the Statute-hook of the province as Punjab Regulatio'l 
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of Accounts Act, 1930. It had therefore recommended action on the 
lines of the Punjab Act and the Central Committee had endorsed 
that recommendation in 1931 and ruled out the possibility of an 
amendment of the Usurious Loans Act, 1918 serving the end in view. 

These recommendations except that as to the repeal of the D. A. 
R. Act were of a character applicable to all the provinces of India 
and the Governments of several other provinces constituted under the 
Government of India Act, 191'9, had taken them into consideration 
since 1933 and having drafted Bills suited to their respective local 
conditions, got them passed into Acts and put them into operation 
before the Governments were re-constituted under the Government of 
India Act, 1935. If and where experience proved that the provisions 
of some of them were defective in any material particulars, they had 
drafted and got passed some amending Acts also. 

The Government of Bombay seems to have turned their attention 
seriously to the said recommendations in 1938 and as the first step 
towards implementing them got a temporary measure called the Bom
bay Small Holders Relief Act, 1938 passed by the Legislature, hoping 
to replace it within a short time by a relief measure of a permanent 
nature. It also drafted the Bombay Money-lenders Bill, 1938 with 
a view to bring the business of money-lending under control. It was 
a fairly long Bill containing 42 sections divided into 5 chapters and 
sought to introduce a system of the licensing of money-lenders whose 
working was intended to be watched by a Registrar and empowered 
the Provincial Government and the Courts to inflict penalties for the 
breach of any of the conditions of the license which may come to 
their notice. It thus sought to establish both administrative and 
judicial control over the money-lenders " following the lines of the 
English Money-lenders Act of 1927, with such additions as can use
fully be borrowed from the different Provincial Acts in India " as the 
Hon'ble the Home Minister who moved its first reading, put it. The 
Provincial Acts drawn upon by him seem from the Bom. L.A. De
bates, 1938, Vol. II, p. 663 to be the Punjab Regulation of Accounts 
Act, 1930, Bengal Money-lenders Act, 1'933, Assam Money-lenders 
Act, 1934, Central Provinces Money-lenders Act, 1934 and Madras 
Debtors' Protection Act, 1934. Two private bills brought into the 
Bombay Legislative Council in 1933 and 1935 also appear to have 
been consulted. The Government of the day had not lent their sup
port to the Bills ancl they hacl failed but the Congress Government 
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of 1938 seems to have made use of them as they had been framed 
by a popular member on the lines of the recommendations of the 
Royal Commission on Agriculture and the Banking Inquiry Com
mittees and the Acts passed in the other provinces. But the Congress 
Government too had thought it wise to " propose to have it referred 
to a Select Committee which may take its ovm time to report" and 
to circulate it amongst different authorities and commercial bodie5i 
for their opinion, because " it would not be proper to place on the 
Statute-book a measure of this important character unless it was 
fully discussed by the whole province and all points of view properly 
and duly placed before the Select Committee." That committee had 
originally been given 2 months' time to make a report by a resolu
tion dated 29th January 1938. Further extensions were granted till 
15th l\tarch 1939, and since then the name of this Bill does not 
appear in the Reports of the Debates in the Legislath·e Assembly. 
On 4th April 1939, the Government had however introduCed Eill 
No. XIII of 1939, which has now become the present Act XXVIII 
of 1939. 

That Act in the areas for which Debt Adjustment Boards may 
be established replaces the D. A. R. Act as to transactions entered 
into by " debtors " under the Act after it comes into force, but 
leaves its operation unaffected as to those entered into before it to 
the extent mentioned and having repealed SS. 3 to 8 of the said 
Bombay Small Holders Relief Act, 1938, revives the rights, !~abilities 
and remedies which had been suspended by S. 11 thereof for the 
time being, except so far as they are inconsistent with any of its 
provisions. 

Although thus the method of business of the money-lenders 
has not yet been brought under administrative and judicial control 
and the future relations between them and the debtors whether of 
the agricultural or non-agricultural class are not affected by that Act, 
the transactions so far entered into between them and the debtors 
coming within the limit imposed by S. 26 and the results that would 
otherwise have flowed from them will be considerably affected on 
account of several substantial changes made by this Act regarding 
them. It is true that it is not an amending Act but a repealing Act 
and \\ill therefore have to be construed by itself. !\everthele:;s, it is 
necessary to know what is now the law under it as compared with 
that which was the law under the repealed Act so far ~ debtors 
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under the Act are concerned. The points on which there is a mark
ed difference between them are 

(1) The D. A. R. Act had been passed at the instance of the 
Government of India as early as 1879 when there were no Provincial 
Legislatures and no Indian Members either in the Government of 
India or in the Provinces. Sections 1, 11, 56, 60 and 62 were there
fore made applicable to the whole of British India but the rest of 
the Act was extended only to the districts of Poona, Satara, Sholapur 
and Ahmednagar in this province and the Provincial Government 
was invested with power to extend it wholly or partially to any other 
district therein or part thereof. The old Bombay Government had 
made use of this power to extend the provisions of some of its sec
tions only to other districts step by step, but it had never done so 
in order to extend the whole of the Act to any other district or any 
part of it. Twenty-six sections of this Act on the other hand have 
been extended by the amended S. 1 (2) to the whole province and 
the Provincial Government has power under the amended S. 1 (2) 
to extend the remaining provisions of the Act to any area other 
than the City of Bombay. 

(2) The title of the Act of 1879 was the Dekkhan Agriculturists 
Relief Act while that of the present one is the Bombay Agricultural 
Debtors Relief Act. Accordingly whereas it was necessary under the 
former to define the term "agriculturist'' and it did so by S. 2 thereof, 

. it was necessary under the latter to define the term "agricultural 
debtor " and it has done that by defining the term " debtor " in 
S. 2 (6) and as this definition is so worded as to make it necessary 
to define what is a ' debt ', what is meant by " agriculture " and what 
it is " to cultivate personally ", those terms have been defined in 
S. 2 (5), Explanation 1 to S. 2 (6) and S. 2 (13). The combined 
effect of these definitions is to extend the benefit ·of this legislation 
to many more persons than those who got the benefit of the old 
Act and to restrict it to those who were bona fide agriculturists which 
is what the Bombay Provincial Inquiry Committee recommended 
to be done. 

(3) Chapter II of the old Act made use of the already existing 
machinery of the ordinary subordinate Civil Court Judges so far 
as disputed heavy cases were concerned and Chapter V provided f.or 
the appointment of Village Munsiffs at suitable places for the dis
posal of the petty cases an(J that of Conciliators for that of the 
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uncontested ones. The appointment of conciliators under that Act 
had been stopped since 1911 but the Subordinate Judges and Village 
Munsiffs had been exercising jurisdiction under it and will continue 
to do so so far as they are permitted by the amended SS. 85 and 86 
of this Act which will have to be construed in the light of the noti
fication issued by the Provincial Government in the exercise of its 
power under the amended S. 1 (3) thereof. As regards the areas in 
which that Government will put the sections other than Nos. 1, 2, 3 
&c.; mentioned in S. 1 (3) into operation, the said Government will 
establish Debt Adjustment Boards for the whole of such areas or for 
any classes of debtors in such areas under S. 4 of the Act. Such 
Boards will by virtue of the other provisions of the Act acquire a 
jurisdiction of a special nature which they will exercise under the 
supervision and control of the First Class Subordinate Judges within 
the special limits of whose jurisdiction they may have been 
established. 

( 4) The procedure by way, of suits maintained by the old Act 
has been given a go-by in this Act and a new procedure by appli· 
cations has been provided for therein and the applications also are 
to be made under it for two purposes only namely (1) adjustment 
of debts and (2) recording the settlement of a debt. This remedy 
is a very cheaper one than that of a suit because on the application 
under S. 17, a court-fee stamp has to be affixed on treating it as a 
suit for accounts and on that under S. 23 one of Re. 1 only, and 
only one-half of the difference between the fee already paid and that 
leYiable on a plaint in a suit to recover the amount held due by 
the award is payable under S. 60 in the case of an award being 
passed on making the full enquiry required by Chapter III in the 
case of applications under SS. 17 and 23 but no more fee is payable 
if a settlement takes place during the course of a proceeding under 
S. 17 except that of Re. 1. Further if an application of a creditor is 
held under S. 33 not to be maintainable on any of the two grounds 
mentioned therein, he gets back the court-fee paid by him. In spite 
of such facilities an award of the Board on being registered by the 
Court under S. 62 becomes executable as a decree of the Court 
under S. 63. 

(5) l'nder the second proYiso to S. lOA of the D. A. R. Act 
only a bona fide transferee for Yalue without notice of the real nature 
of the tran~action or his representatiw holding under a registered 
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sale-deed executed more than 12 years before the institution of the 
suit against him in which the transaction is called into question is 
exempted from the operation of that section. But under the corres
ponding sub-5eetion (2) of S. 45 of this Act all those who hold pro
perties under sale-deeds falling under the following three categories 
are exempted from the operation of sub-section (J) of that section 
namely:-

(a) those relating to transactions entered into before 1st Janu· 
ary 1927 i.e. more than 14 years before the commencement 
of the operation of this Act ; 

(b) those relating to transactions which relate to properties be· 
longing to a debtor and purchased by third persons from 
the transferees of a debtor on or before 15th February 1939. 

Decrees of courts holding sales to be absolute are also held 
inviolate in this respect, as under the D. A. R. Act read with S. 11 
of the Civil Procedure Code. 

(6) Corresponding to SS. 12, 13, 13A and 71A of the D. A. R. 
Act there are SS. 38 to 42 and 44 of this Act. The principles that in 
the case of disputed claims the parties should be examined, that an 
inquiry should be made into the history and merits of the case, that 
separate accounts should be made up of the principal and the inter· 
est, that the principal should be held to have been made up of only 
the actual advances made from time to time including the price of 
goods supplied, that interest should in all cases be simple, that it 
should be calculated upto the date of each payment, that if a pay
ment is made in the form of agricultural produce, or any other kind 
of goods, or service rendered or if the creditor has gained any other 
material advantage these should be assessed at their money-value and 
the amount thereof should first be credited towards the interest and 
if any surplus remains it should be credited towards the principal 
and further interest should be calculated on the balance thereof thus 
left, that both the accounts should be made up upto the date of 
the action, that if it is then found that the amount of interest exceeds 
that of the principal, both should be equalised according to the 
Hindu law Rule at Damdupat and that their aggregate amount 
should be held to be that due by the debtor to the creditor, are com
mon to both. There is one more principle also common to both and 
that is that while inquiring into the history and merits of the case 
from the time of the commencement of dealing5 between the parties 
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all agreements as to the closing up of accounts, the method of mak
ing up accounts and as to not making up any accounts as in the case 
of mortgages with possession &c. are to be set aside. This Act how
ever introduces an important exception to it namely, that it holds 
inviolate a settlement arrived at more than 20 years before the date 
of the application if it is in writing signed by the debtor or the 
person, if any, through whom he derives his liability. This important 
exception will put an end to the difficulty felt in those cases in 
which neither the creditor nor the debtor has any personal knowledge 
of any previous transactions and the books with reference thereto 
had been destroyed on making a settlement. Another distinction is 
that as to the rate of interest. In both the Acts the principle under
lying the provision with respect thereto is the same namely, that if 
the rate agreed upon is lower than the reasonable one, it must be 
accepted for calculation and that it must be cut down to a reason
able one if it is higher than that. But this Act differs from the older 
one in this that while the latter had left it to the discretion of the 
Court to determine what is a reasonable rate in each case, the present 
Act has for all the transactions entered into prior to 1-1-31 fixed 
the rate of 12% for making up accounts up to the end of 1930 and 
9% for making up those for the subsequent period upto the date of 
the application and from the very beginning for those entered into 
from 1-1-31 onwards. As the prices of commodities have gone down · 
considerably and the prevailing bank-rates fluctuate between 4! to 
3t;( ever since the year 1931 as the result of a great economic up
heaval which sent many of the countries of Europe off the gold 
standard and raised the price of gold by some 90 to 100)~, the above 
rates for the monetary transactions in the rural markets cannot be 
deemed to be unreasonable. This Act has also made a departure 
from the previous law on the subject in two other matters namely, 
(1) that in the case of loans taken before 1-1-31 it directs by S. 
42 (2) (e) (i) that interest should be calculated upto that date 
and that thereafter 40j( deduction should be made from the 
amounts of both the principal and the interest if the loans had been 
advanced upto 1-1-30 and 30~( if they had been advanced after that 
date and that further interest should be calculated ·on the balance 
of the principal thus left. This may seem arbitrary but the Hon'ble 
Finance Minister who piloted the Bill containing such a clause, 
defended it on the ground that the prices of agricultural produce 
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had fallen dO\vn by about ·10$h since the harvest-season of .1931, that 
therefore the agricultural debtors were not able to pay up the debt.:5 
which they would have paid up if they had obtained a fair price for 
their produce and interest had gone on accumulating as a conse
quence thereof and (2) that although in all other respects the decrees 
and orders of a Court as to the amount of any claim are sacrosanct 
under S. 46(1), they are subjected to the above-mentioned provi
sions of S. 42 (2) (e) (i). Lastly, though the principle that profits 
at a reasonable rate must be charged to a mortgagee in possession 
who is not able to show what he had actually received in any year, 
is common to both the Acts, there is this difference between the ex
ceptions contained in S. 13A of the D. A. R. Act and S. ·14 of this 
Act, that whereas in the former abatement is allowable on proof of 
failure of crops only in any year it is allowable under the latter on 
proof of a certain amou.nt of suspension or remission of rent or 
land-revenue having been granted by Government in that year under 
S. 84A of the Bombay Land Revenue Code, 1879. 

(7) In S. 15A of the D. A. R. Act, it is provided that the 
Court shall not refuse to pass a decree for redemption in favour of 
a mortgagor on the ground that the time for the repayment of the 
principal money as agreed upon has not arrived or that the mortgage
debt has not been {:Ompletely discharged or both. This provision 
was appropriate to a remedy by way of a suit for redemption of a 
mortgage. It could not be imported in the same words in this 
Act because of the difference in the nature of the remedy by way 
of an application for the adjustment of all debts due by a debtor. 
The underlying principle has however been adopted in the proviso 
to s. 54 (2) {i) as regard& the time for the delh·ery of possession of 
a mortgaged property to a debtor. 

(8) The principles on which the provisions in S. 15B (1) 
and (2) of the D. A. R. Act are based have been accepted while 
framing S. 5-1(2) (b) , (e). (f), (g) and ( k) of this Act. Those 
on W'hich S. 15 (B) ( 3) and ( 4) of the old Act are based are how
ever nowhere acted upon in this Act because they are inconsistent 
"ith the policy of the Act. 

(9) 'Under S. 15D (1) and (2) and S. 16 of the D. A. R. 
Act an agriculturist can file separate suits for taking accounts of 
hi::; secured debts and unsecured debts due to indi\'idual creditors 
and under SS. 15B (3) and (4) and 17 of that Act he can get 



INTRODUCTION 33 

decrees for payment passed in those very suits. Under S. 17 of 
this Act however he has only to make one application for an adjust
ment of all his debts and supply the particulars required by S. 22 (1) 
and a common award for the payment of all his debts, secured and. 
unsecured, to whomsoever due, would follow automatically if no 
settlement has been made in the meanwhile. Moreover it is at 
the discretion of each Judge taking cognizance of a suit under S. 15 
D or S. 16 to fix the amount and number of instalments. It is 
therefore likely that there may be a conflict of interests between 
several creditors especially when the debtor's means are not sufficient 
to pay off all of them. Here on the other hand they are fixed sub
ject to the limits laid down in S. 54 (2) (h) in view of the total 
amount of the liabilities of the debtor and the total value of his 
property attachable under a decree and the net annual income of 
the productive portion thereof and consequently no difficulty is likely 
to arise as to recovery except in case of a failure of crops. Again 
in the case of unsecured debts it happens not infrequently 
that a debtor fraudulently alienates his attachable property. This 
Act by s. 65 renders any such alienation invalid unless made with 
the permission of the Provincial Government. The interests of re
source societies and authorised persons who have advanced loans 
under S. 78 of this Act to a debtor against whom an award has 
been made for financing crops are further safeguarded by the prohi
bition against an alienation or encumbrance of even the standing 
crops or the gathered crops of the debtor's lands without their per
mission, contained in S. 77. Lastly, the questions whether a trans
action though apparently that of a sale was really in the nature of 
a mortgage and whether a sale-deed should or should not be set · 
aside as fraudulent cannot be decided in a suit under S. 150 of the 
D. A. R. Act according to the rulings in Krishnaji v. Sadanantfl 
and Chandabhni v. Ganpati2 but the Board before which an appli
cation under S. 17 of this Act is made has power under SS. 45 and 
49 r~pectiwly read with S. 6 to decide any of those questions. 

(10) There is no section in this Act corresponding to S. 20 
of the D. A. R. Act but it was clearly unnecessary in \iew of the 
proYisions of S. 54 (2) (h) and in \iew of the fact tpat there is no 

· 1. 25 Born. L. R. 341. 
2. 18 Bom. L. R. 763. 

3 
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possibility of an award being made ex parte against a debtor under 
this Act. 

( 11) There is also no section in this Act corresponding to 
S. 21 of the D. A. R. Act. Under S. 63 an award after being regis
tered is executable as a decree of the Court registering it and there
fore the ordinary law of execution as contained in Part II (SS. 36 
to 74) of and Or. XXI in Sch. I to the Civil Procedure Code, 1908 
as amended upto-date would be applicable to applications for the 
execution of suchl award-decrees so far as it is consistent with the 
specific provisions of this Act. That being so there is now no prohi
bition against the arrest and imprisonment of an agricultural debtor 
in execution of an award-decree. But the provisions in the Civil 
P'f'ocedure Code with respect thereto have been made very strict by 
the amendment of S. 51 and Or. XXI. rr. 37 and 40 thereof by Act 
XXI of 1936 and they will have to be complied with as well in the case 
of debtors under this Act a's in the case of other judgment-debtors. 

(12) There is also no provision in this Act corresponding to 
S. 22 of the D. A. R. Act which exempts the immovable property of 
all agricultural debtors from attachment and sale in execution of a 
decree against him unless it had been specifically mortgaged for the 
repayment of the debt to be recovered. On the contrary the whole 
of the attachable movable as well as immovable property of a debtor 
except such as may have been specifically mortgaged for the repay
ment of a particular loan, can be available to the unsecured credi
tors of a debtor whose claims have been awarded under this Act 
because S. 65 of the Act prohibits an alienation of any property of 
a debtor against whom an award has been made except, with the 
sanction of the Provincial Government and as regards the claims of 
resource societies and authorised persons who have advanced loans 
for the financing of crops there is the additional prohibition against 
an alienation or encumbrance of the standing crops or the produce 
of the land of such debtor except with the permission of any of them 
to whom he may be indebted under the award. 

(13) · For the same reason the provisions of S. 22A of the D. 
A. R. Act have not been re-enacted in any part of this Act. Under 
SS. 68 to 72 of the Civil Procedure Code read with Schedule III 
to the Code, ana the rules made thereunder the Collector has ample 
powers to do what he thinks proper in the case of sales of agricultu
ral lands which are always made through him in this province. In 
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the case of sales of any portion of the movable property of a debtor 
under this Act being ordered by the Board or the Court under S. 66 
of this Act, there is a provision in that section itself to get such sales 
made through the Collector and with respect thereto he has the 
same powers as under Bombay Land Revenue Code, 1879 by virtue 
of Rule 29 (2) made under the said section. 

(14) Chapter IV of the D. A. R. Act contains 10 sections 
relating to insolvency. It grants some special facilities to an agricul
tural debtor to make himself free of his liabilities in case he thinks 
they are unbearable. The provisions of this chapter were never 
subsequently extended to any part of the province and therefore 
they apply only to the agricultural population of the four districts 
of Poona, Satara, Sholapur and Ahmednagar. And as even there it 
is necessary for an agriculturist to make an application to the Court 
for being declared to be an insolvent under the said chapter, and 
as the rural population as a class is disinclined to make such an ap
plication under the D. A. R. Act, the said provisions have become 
a dead letter. The Royal Commission on Agriculture having been 
convinced of that had recommended special legislation on this sub
ject suited to the peculiar rural conditions in each province. The 
Bombay Banking Inquiry Committee backed up by the Indian Bank
ing Inquiry Committee had also recommended such legislation. The 
Bombay Legislature has given effect to that recommendation 
so far as giving insolvency relief to debtors under this· Act is 
ccncerned by incorporating provisions relating to insolvency in SS. 
68 to 72 which constitute Chapter IV of this Act. The debtors in 
those areas for which D. A. Boards will be established will get their 
benefit. 

The points of difference between those provisions and those or 
Chapter IV of the D. A. R. Act (SS. 25 to 33) are these :-

(a) Under S. 25 of the D. A. R. Act an agriculturist has to 
make an application to the Court of the Subordinate Judge '\\'ithin 
the local limits of whose jurisdiction he may be residing and in 
order to be qualified to make one, he must be indebted to the extent 
Clf Rs. 50 at least. Under S. 68 of this Act it is incumbent upon the 
Board to which an application under s. 17 or 23 has been made 
to make an order of adjudication if it is convinced that the paying 
capacity of the debtor in the application is inadequate to pay the 
total amount of the debts which he is liable to pay as determined 
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under the provisions of Chapter III of this Act or that such amount 
.cannot be repaid in annual instalments not exceeding 25, for any 
reason, and discretionary with the Court to which an award is trans
mitted for registration and execution to make one if it is convinced 
that two consecutive or any three instalments cannot be recovered 
by the sale of the debtor's movable property. 

(b) There are no provisions in this Act as to the appointment 
of anybody as a receiver of the debtor's property or as to putting 
the Collector in management of his immovable property or as to 
directing him to lease out such property for the benefit of the 
debtor's .secured or unsecured creditors as in SS. 27 and 29-30 of 
the D. A. R. Act but S. 68 (3) straightway directs the Board or 
the Court which has made the order of adjudication to direct the sale 
of one-half of the attachable and saleable property of the· debtor 
free of all encumbrances. If after the sale the debtor remains in 
possession of more than 6. acres of irrigated land or 18 acres of 
dry land or land assessed at Rs. 30, whatever its quality, the amount 
in excess is again to be put to sale free of all incumbrances. 

(c)' The proceeds of the sale are to be distributed under 
this Act amongst all the creditors, secured, unsecured and the pre
ferential, according to the order of priority laid down in the pro
viso to S. 54 (2): (g) . 

(15) The Village Munsiffs who are appointed under Chapter 
V of the D. A. R. Act have a very limited jurisdiction and that too 
for trying suits filed by individual creditors. The Debt Adjustment 
Boards to be appointed under S. 4 ·of this Act have unlimited juris
diction and once an application is made to a competent Board under 
S. 17, whether by a debtor or a creditor of a debtor, every liability 
of his comes under its power of adjustment. Moreover special Boards 
competent to deal ·with the cases of any particular class of debtors 
can be appointed under the said section of this Act. There is no 
such provision in the D. A. R. Act. 

(16) The whole of Chapter VI comprising SS. 38 to 49 of 
the D. A. R. Act has become practically a dead letter since the 
abolition in 1913 of the posts of Conciliators made under it owing 
to the dissatisfaction created in the minds of the people who had 
to deal with them. As explained under the heading Remedy pro
vided by this Act, it is the policy of this Act also to encourage 
and help private settlements of th~ disputes. if any between deptors 
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znd creditors but for the cases in which attempts made in that 
direction fail, it has provided a special machinery for the achieve
ment of results which the Legislature thought to be reasonable. 

(17) The D. A. R. Act had by SS. 50 to 54 comprised in 
Chapter VII thereof provided for a good and effective maChinery 
for the supervision and control of the work of the Subordinate 
Judges giving effect to the provisions contained in Chapters II and 
III of the Act, of those of the village-munsiffs working under Chap
ter V thereof and of that of the Conciliators so long as they were 
there working under Chapter VI thereof. For some years there 
was a special Judge working under the superintendence of the High 
Court. Then there were the Inspecting First Class Subordinate 
judges working under the superintendence of the District Judges. 
After the abolition of the posts of the Conciliators and the Inspecting 
Subordinate Judges, the District Judges assisted by the First Class 
Subordinate judges exercise control over the officers of the lower 
grades. Moreover all such officers have limited powers. As com
pared with them the Boards set up under this Act have very wide, 
discretionary and in several matters absolute powers. In view of 
that and in view of the fact that the remedy provided by the Act 
is an untried one, the Act should have provided for a better control
ling machinery than that provided by S. 15 thereof. The First Class 
Subordinate Judge is in many districts an overworked official. He 
would further have to attend to appeals and references made under 
this Act. In order to assist him in the disposal of even his ordinary, 
special and miscellaneous work one or two Joint First Class Sub
ordinate Judges are required to be permanently maintained at the 
head-quarters of the heavy districts. The work of control over the 
Board within the limits of his special jurisdiction is therefore likely 
to drift into routine work to be attended to by his office-staff and 
consequently the Boards are likely to feel that they are absolute 
masters of the situation except in this that a few of their awards, 
decisions and orders are liable to be appealed against. In order 
therefore that this new machinery may not fall into disrepute like 
that of the Conciliators under the old Act, steps must be taken as 
early as practicable, for the apJX>intment of a special supen;sing 
(\fficer trained in the judicial method of work. 

(18) The subject-matter of Chapter VIII of the D. A. R. Act 
r.::.:ntly, the rt-gistration of documents made by agriculturists is out· 
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side the limited scope of the Act which is to prO\ide for the means 
to put an end to the existing overwhelming indebtedness of the agri
cultural population of the province. Moreover no Village Registrars 
having been appointed or allowed to continue to work since 1910 
that cliapter has long been a dead letter. Chapter VIllA prescribe~ 
only a special mode for the registration of compulsorily registrable 
documents when executed by agriculturists. It is confined in its 
operation to the original four Deccan districts only. There could 
not be anything in this Act corresponding to the pro\isions with res
pect thereto for the same reason as is mentioned "ith respect to the 
provisions of Chapter VIII. 

(19) The subject-matter of Chapter IX of the D. A. R. Act, 
namely " Receipts and Statements of Accounts " is also outside the 
limited scope of this Act. It is true that in order that the good 
effect produced by the operation of its prO\isions may not be swept 
away in course of time and the debtor while being freed from the 
clutches of one set of money-lenders may not fall into those of 
ailother, it was necessary to pass and put into operation simultan
eously the Money-lenders Bill of 1938 which had been drafted, re
ferred to a Select Committee and circulated for opinion. This could 
not be done before the Provincial Legislature was suspended. The 
Provincial Government has however been empowered by S. 78 of 
this Act to authorise only a few select individuals, joint stock com
panies or associations to advance loans to debtors whose debts have 
been adjusted, and to impose conditions on the exercise of such 
authority. The present Government of Bombay has accordingly 
made Rules Kos. 37 to 39 and prescribed Forms Nos. 21 and 22 
in the exercise of that power. These have been explained in details 
in the commentary on S. 78. Suffice it here to say that the exercise 
of the authority is thereby restricted to the granting of loans for 
productive purposes only namely, the financing of crops and that 
the authorised persons are required to keep accounts in a prescribed 
form, pass receipts or furnish pass-books, and periodical statements 
of accounts. Under Chapter IX of the D. A. R. Act it was not 
compulsory for creditors to keep accounts but under the said rules 
mG.de under S. 78 of this Act it is. Those rules embody as far as 
possible the principles on which the pro\isions of Chapters III and 
IV of the .i\toney-{enders Bill, 1938 were based. This however leaves 
the debtors. whose debts are adjusted without any authorised source 
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of monetary help for unproductive purposes, such as marriages o! 
children, obsequies of deceased members of their families &c. It 
cannot be believed that such exigencies would not arise during the 
maximum period for which the awards would remain unsatisfied. 

(20) The points of difference between the provisions of S. 68 
of the D. A. R. Act and S. 67 of the present Act to which it corres
ponds have been set out in the commentary on the latter. Chapter 
X of the D. A. R. Act contains one more section namely S. 69, 
which authorises a Subordinate Judge trying a suit or proceeding 
to which an agriculturist is a party not represented by a pleader 
or an advocate to direct the Government pleader or any other fit 
person to appear on behalf of the agriculturist with his consent, to 
cal! upon the creditor to deposit the costs of engaging him and to 
give him credit for them in his account with the agriculturist. It 
would have been proper if the principle underlying this section had 
been accepted while drafting this Act because the Debt Adjustment 
Boards have very wide discretionary powers to decide important 
questions of law and fact. 

(21) Section 70 of the D. A. R. Act relates to a matter outside 
the scope of this Act and is not therefore found re-enacted in any 
form in any part thereof. · 

(22) Section 71 of the D. A. R. Act exempts agriculturists 
from the operation of the last clause of S. 258 of the Civil Procedure 
Code, 1859 which corresponds to Or. XXI. r. 2 (3)- in Schedule I 
to the Code of 1908. This enables the agriculturists to prove un
certified payments in execution proceedings. It is in force through
out this province. There seems to be no such specific section or 
portion of a section in this Act. But since S. 42 (2) (f) directs a 
Board to give credit for all payments made during the course of 
the transactions whose accounts are to be made up, it is implied 
that the Board must give credit for even such payments, if proved 
to its satisfaction. What it cannot take notice of are settlements 
not got registered and not certified within one month under .S. 23 
of this Act. 

(23) Section 71.\ has, as already noticed, been re-enacted b 
a modified form inS. 42 (2) (t) of this Act. 

(24) Section 7 4 of this Act by appl)ing the prO\i::ions of 
the Indian Limitation A.ct, 1908 to claims cognizable unjcr t!'J:; Ac:, 
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except as otherwise provided in it, sweeps away the special provisions 
of S. 72 of the D. A. R. Act as to cases falling under this Act. 

(2S) Section 73 of the said Act has already been repealed and 
73A goes with SS. 22 and 29 thereof corresponding to which there 
could be no sections in this Act consistently with its scheme. 

(26) There is no section in this Act, corresponding to S. 7 4 
of the D. A. R. Act. S~ction 7 (1) of the former extends the provi
sions of the Civil Procedure Code as regards some specific matters 
only but Rule 34 of the Rules made under S. 83 of this Act com>s
ponds to the said sections of the D. A. R. Act. 

(27) S. 74A of the D. A. R. Act exempts Co-operative Credit 
Societies from the operation of the . whole of the Act except SS. 2 
and 21. Under the present Act they are outside the jurisdiction of 
the Boards only to the extent mentioned inS. 3 thereof. 

· (28) Corresponding to SS. 75 and 76 of the D. A. R. Act 
there is S. 83 of this Act. But there is this peculiarity in the latter 
that besides the general power to make rules for the purpose of car
rying into effect the purposes of the Act it confers a special power 
to make rules for several specific purposes mentioned therein. 

(29) The object of the Legislature in passing this Act being 
· to provide a remedy for putting an end to the chronic indebtedness 

of the agriculturists as a whole and not merely to grant relief in 
individual cases it is but natural that there should be certain provi

. sions therein for which we can find no parallels in the old A_ct. The 
matters dealt with in such provisions and the sections in which they 
are embodied are as under :-

(1) Duty of every creditor and debtor to supply information 
on certain points on being served with a notice under 
s. 19.' 

(2) Duty of every applicant to file along with his application 
under S. · 17 a statement containing as full particulars as 
possible as to the assets and liabilities of the debtor 
(S. 22) . 

. (3) Duty of parties to get every settlement of a debt made 
after the establishment of a competent Board recorded 
and certified by it (S. 25). 

( 4) · Duty of the Boards to call for all the known informatio_n 
as to the assets and liabilities of a debtor from all his 
creditors if he happens to be the applicant and from him 
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and the other creditors if one of the latter happens to be 
the applicant. 

(5) Duty of parties to make applications under S. 23 or S. 17 
to a competent Board on pain of the debts existing at the 
date of the establishment of the Board being deemed to 
have been discharged after particularly stated periods 
(S. 32). 

(6) Duty of the Civil Courts to transfer all pending suits and 
applications for execution and incidental proceedings to 
competent Boards (S. 37) • 

(7) Duty of the Boards to cut down by certain percentages 
both the principal and the interest in the case of debts 
which had originated before particular dates including even 
those which have been subjected to a scrutiny by compet
ent Courts and whose amounts have been held by them 
to be due and payable [S. 42 (2) (e) and S. 46]. 

(8) Duty of even the Provincial Government as represented 
by the Collector, the Local Authorities and Co-operative 
Societies to inform a judicial tribunal what amounts are 
due to them from a debtor and of the first and the last to 
inform how ,much remission they are prepared to give 
thereout (S. 47). 

(9) Duty of the Board to ascertain the value of the whole of 
the property of a debtor and his paying capacity accord
ing to certain prescribed rules and further to scale down 
debts pro rata according to prescribed ml,es (SS. 48 to 
52). -

(10) Duty of the Board to pass a single consolidated award 
as regards the debts thus scaled down and those ascer
tained from Government, local bodies and others under 
S. 47, and to ascertain before fixing the amounts of instal
ments to be paid to them according to a fixed order of 
priority, the net annual income of the debtor according 
to fi.'l:ed principles ( S. 54) • 

( 11) Duty of the Board to frame a scheme and pass an award 
accordingly for the payment by a bank of the debts of a 
debtor as further reduced with the consent of the creditors 
!n consideration of its passing Government-guaranteed 
bonds to them (S. 55). 
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(12) Power of the Board or the Court to order the sale of 
a portion of a debtor's property for the liquidation of his 
debt or a portion of it if it is to his interest to do so, at 
any stage of the proceeding before it (S. 66). 

(13) Power of the Board or the Court to declare a debtor to 
be an insolvent and proceed further under the provisions 
of the Provincial Insolvency Act, 1920 as modified by 
by Chapter IV of this Act although neither the debtor 
nor any creditor may have moved it for that purpose 
(S. 68). 

(14) Disability of a debtor against whom an award has been 
made to alienate or encumber even his unencumbered 
property without the permission of Government and the 
produce thereof, gathered or ungathered without the per
mission of certain classes of creditors (SS. 65 and 77). 

(15) Disability of a debtor against whom an award has been 
made to borrow money except from authorised persons 
who can advance it only on certain prescribed conditions 
(S. 78). 

(16) Repeal subject to reservation as to vested rights, of an 
old Act in specific areas made wi~ a view to grant some 
measure of relief to the same class of debtors, as to trans
actions entered into after the date of commencement of the 
operation of certain sections of this Act but its temporary 
continuance in those areas for those entered into before it 
in the case of debtors who are not the object of special 
protection. 

X 

It \\ill have been seen from tlie above that the present Act 
departs considerably in the matters of the quality and quantity of 

the relief intended to be given to agricultural 
. S~lar legisla· debtors from the principles on which the Dek-
~~~_: other pro- khan Agriculturists' Relief Act, 1879 had been 

originally framed and on which it had been 
amended from time to time prior to 1928. In that year appeared 
the Report of the Royal Commission on Agriculture. It suggested 
some reforms in legislation on provincial lines after an inquiry into 
the peculiar conditions of each province. That Commission was 
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very soon followed by the Indian Banking Inquiry Corr.mittee the 
tenns of whose reference were wide enough to admit of an inquiry 
on the above lines in connection with the conditions of agricultural 
finance. It accordingly appointed local sub-committees for making 
it individually. The reports of those sub-committees appeared bet
ween 1929-30 and that of the Central Committee in 1931. While 
these committees were working the Punjab Reguwtion of Accounts 
Act, 1930 was passed. This was recommended to the other provinces 
for determining their lines of action. It did not however touch the 
problem of existing indebtedness of the rural population. 
Central Provinces and Berar. 

The first province to take legislative action with a view to tackle 
it was the Central Provinces and Berar. It took the fonn of the 
Central Provinces Debt Conciliation Act, 1933. Although in appear
ance and in its declared object it had been passed "to relieve agri
culturists from indebtedness by amicable settlement between them 
and their creditors" there were several elements of statutory com
pulsion therein for. the term " debt " as defined in S. 2 (e) thereof 
included liabilities incurred "under a decree or order ot' a Civil 
Court or otherwise ", 3 according to S. 8 (2) every debt with respect 
to which no statement was submitted by a creditor within 2 months 
as required by a notice under S. 8 (!) was to be deemed tq have 
been discharged unless it was shown that there was a sufficient 
cause for non-compliance;' S. 9 imposed a penalty for the non
production of a document called for by a Debt Conciliation Board, 
without a reasonable excuse,5 S. 11 made an agreement as to settle
ment arrh·ed at by a debtor with his creditors representing 40% of 
his total liabilities binding on his other creditors, S. 15 (1) autho
ri::;ed a Board to grant a certificate to a debtor whose offer, fair in 
the eye of the law, had been rejected by one or more of his creditors 
and S. 15 (2) pennitted a Civil Court to take such Certificate into 
con:::.ideration in a subsequent suit with a \iew to see whether costs 
or interest at a rate higher than 6% should or should not be allowed 
to the creditor guilty of such rejection, S. (15) (3) rendered un-

3. a. S. 2 < 5) of this Act containing a definition of the same term. 
4. ct. S. 32 of this Act so far a;; it relates to non-compliance with the 

notice undt>r S. 31 thereof. 
5. The pro,·i,;ion in S. 43 or this Act on the same point i~ far milder th.a:1 

th3t. 
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executable a decree of a Chil Court relating to a debt incurred 
prior to the registration of an agreement if any, arrived at in such 
a proceeding until the terms of the agreement had been fully com
plied with, S. 16 debarred the Civil Courts from entertaining 
suits and execution proceedings relating to matters pending before 
a Board,6 S. 17 rendered alienations of debtor's property made 
during the pendency of an application or the subsistence of an 
agreement void,' S. 18 prohibited appeals and revision applications 
against every order of a Board,8 S. 20 prohibited a party from ap
pearing before a Board by a legal practitioner,9 S. 21 directed the 
suspension of all pending suits and applications until an applica
tion under S. 4 was disposed of10 and S. 26 (3) permitted the Provin
cial Government to make a rule which would render punishable with 
fine a breach of any of the rules and further authorised the Provin
cial Government to impose a fine of Rs. 10 per day fo!' every conti
nuing breach of a rule; secondly, the said definition of "debt" in 
S. 2 (e) of the Act excluded from its connotation "land-revenue or 
a."lything recoverable as an arrear of land-revenue ". Hence such 
of the claims of the Provincial Government and Local Authorities 
as were enforceable under the revenue law of the province were kept 
outside the purview of the Act,11 S. 22 of the Act not modifying 
that provision; thirdly, the definition of the term "debts" given in 
S. 2 (f) has been so worded as to debar an agriculturist who does 
not owe more than Rs. 150 in all from making an application undet; 

6. That the Bombay Act is milder in this respect will appear from the 
commentary on S. 85 ( 2). 

7. Cf. S. 65 of this Act. 
8. Contrast with this S. 9 of this Act which allows appeals against certain 

awards and certain decisions and orders of the Board and does not expressly 
prohibit revision applications. 

9. Cf. S. 67 of this Act. 
10. Contrast S. 37 of this Act v.ilich directs a transfer of all pending suits 

and applications.· 
11. Contrast with this SS. 3, 22(3), 47, 54(2) (g) and (h), 63 proviso 

(2), 66 and 68 of this Act according 11? which ~~ough such claims are not 
adjustable by the Boards, they are to be gwen a pnonty over other debts accord
ing to a fi:,;ed order and tlo not cease to be recoverable by the usual revenue 
process, the Provincial Government and C<H>perative ~eties are .expected to make 
part remissions thereof and are bound by the orders 1f any, which the Board or 
the Court may pass as to the amounts of instalments payable to them ~~ as. tc 
the necessity to sell off any portion of a de~~or's property for the hqu1datwn 
of any portion of his liabilities and by the deCISIOn of any of them as to whether 
in the particUlar circumstances of his case, a debtor should or should. not be 
declared to be and be treated as an insolvent for the purpose of recovenes. 
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S. 4 and to allow the benefit of the provisions of the Act to all 
persons who can show that the income derived by them from agri
cultural sources is the main source of their livelihood as under S. 2 
of the D. A. R. Act; Jourthly, S. 4 not only fixes the maximum 
limit of the amount of the total liabilities of a debtor for the purpose 
of giving relief at Rs. 25,00012 but further empowers the Provincial 
Government to fix even a still larger indeterminate limit for any 
specified local areau ; fifthly, in case of default on the part of a 

· debtor in paying any instalment, S. 13 gives the Deputy Commis
sioner power to recover it as an arrear of land-revenue or to certify 
that the agreement had ceased to subsisP"; sixthly, if no agreement 
as required by S. 11 is arrived at the Board has to dismiss the appli
cation according to s. 14 and if the offer made by the debtor was 
fair it can further grant a certificate to him which can be used 
against a creditor in a subsequent suit in a Civil Court.15 This Act 
having been found defective in certain respects was amended by two 
Amending Acts passed in 1935, and one such Act passed in 1936 
but the underlying principles of the Act above-mentioned have re
mained the same. 

Punjab. 
The second province to move in that direction was the Punjab. 

One of the Acts passed with respect thereto by the Provincial Legis
lature there was the Punjab Relief of Indebtedness Act, 1934Y' It 
was not confined in its operation to holders of land only for the 
definition of the term " debtor" contained in S. 7 (2) thereof applied 
to an indebted person " who earns his livelihood mainly by agricul
ture and is either a land-crwner or a tenant of agricultural land, or a 
servant of a land-ov:ner or of a tenant of agricultural land " or " who 

12. Contrast \\ith this S. 26 of this Act which lays down a limit of R~ 
15.0fX:I and does not give any discretionary power to the Provincial Govern
ment. 

13. Contrast again SS. 2(6\ and 26 of this Act which impose such condi
tion>~ Lhat only bo~a fide agricul:uri:>ts can get the benefit of that Act. 

H. Contrast S. 63 of this Act which makes an award registered by a Court 
undt'r S. 62 thereof executable by it alone and as its own decree. 

15. The Bombay ugi,;lature has by SS. 19, 23, 24 and 25 encouraged 
purely pm·ate settlements of dt>bts but rejected the method of conciliation and 
.-;ranting a Ct'rtificate which had been tried under Chapter YI of the D. A. R. 
Act and ft,und to encourage corrupt practice~ 

16. This Act has been amended in se\·eral ~terial particulars by Act XII 
of 1940 of the same ugJ:ilature. But I am con;udenng here only the legi:llation 
upto Jul)• 1937. 
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earns his livelihood as a village menial paid in cash or kind for 
work done in connection with agriculture " and to several more 
persons by virtue of a proviso and explanations added thereto. But 
so far as the policy followed for devising means for putting an end 
to indebtedness was concerned it was the same as in the Central 
Provinces and Berar namely, authorising the Provincial Govern-· 
ment to set up Debt Conciliation Boards " for the purpose of ami
cable settlement between debtors and their creditors " for certain 
areas to be determined by that Government. In place of the maxi
mum limit of Rs. 25,000 that section fixed Rs. 10,000 as the maxi
mum but like the C. P. Legislature it empowered the Provincial 
Government to fix a higher one by rules. Similarly like that Legis
lature this too introduced elements of compulsion by providing in 
S. 7 (1) that "debt" shall include a debt due under a Civil Court 
decree, in S. 13 (2) that if any creditor failed to file a statement of 
accounts as required by sub-section (1) of that section within the 
prescribed period the debt due to that creditor was to be deemed to 
have been extinguished subject to certain exceptions, in S. 20 that 
the Board shall grant a certificate to a debtor whose fair offer for a 
settlement to which creditors representing 40% of his liabilities have 
agreed, has been rejected and that a Civil Court in which a subse
quent suit is instituted by that creditor :rnay disallow interest and 
costs to him if the certificate is produced before it, in S. 21 and 25· 
that no suit or proceeding relating to a claim which is the subject
matter of an application to a Board, shall be entertained by a Civil 
Court, and that pending suits and applications shall not be pro
ceeded with if an application or an agreement made under an appli
cation is in force, and in S. 22 that no appeal or revision appli
cation shall lie against any order of a Board. Besides providing this 
special remedy by S. 3 thereof it amended S. 10(1) of the Provincial 
Insolvency Act, 1920 so as to reduce the minimum debt-limit to 
Rs. 250 and S. 74 thereof so as to permit the adoption of a summary 
procedure in cases in which the value of the assets was Rs. 2000 
instead of Rs. 500, and S. 3 of the Usurious Loans Act, 1918 so as to 
make it more stringent and effective.17 Lastly by S. 30 it rendered 
illegal the allowance by any Civil Court after the commencement of 

17. The Bombay Banking Inquiry Committee had ruled out the possibility 
of an amendment of the U. L. Act, 1918 serving any useful purpose (Vide its. 
Report Vol. I, para. 241 at pp. 183-84) .. 
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this Act of more interest than is allowable under the Rule of Damdu
pat which was made applicable to all suits irrespective of the commu
nity of the parties, with this difference that the rule was to be· 
applied to the amount of interest due up to the date of the com
mencement of the Act in the case of suits filed after it and to that 
due upto the date of the decree in the case of debts incurred after 
the commencement of the Act, by S. 33 amended S. 1 (3) (a) and 
(b) of the Redemption of Mortgages (Punjab) Act, 1913 and by 
SS. 34 to 37 introduced a more powerful check on the power of 
Civil Courts to order the arrest of a judgment-debtor in satisfaction 
of money-decree, amended S. 60 (1) (c) of the Civil Procedure Code, 
1908, repealed Or. xxi, r. 2 (3) in Schedule I to that Code and im
posed a penalty for making a false claim as to- the principal of a 
debt. The second Act passed by the same Legislature towards the 
same end was the Punjab Debtors' Protection Act, 1936 the princi
pal features of the provisions wherein were a compulsory transfer of 
all execution proceedings involving an attachment of agricultural 
lands to the Collector for whose guidance certain rules were laid 
dcwn, an appeal from his orders lying to the Commissioner only, 
ancestral property being exempt from all liability, standing crops 
also being exempt from liability to attachment and sale, certain 
decrees not being executable after six years except when force or 
fraud preventing execution is proved and a creditor being in all 
civil cases liable to prove the consideration for each loan unless he 
had a receipt in writing or had got its payment attested by a Sub
Registrar.18 

Bengal. 

The third province to legislate on this subject aiter the publi
cation of the said Reports was Bengal. The Legislative measure there 
passed in 1935 was the Bengal Agricultural Debtors Act, 1935. In 
most of the essential particulars this Act has been framed on the 
lines partly of the Central Provinces Debt Conciliation Act, 1933 
and partly of the Punjab Relief of Indebtedness Act, 1934. Thus 
S. 3 thereof provides for the appointment by the Pro\incial Govern
ment of Debt Settlement Boards for specified local areas ; according 

18. ~lo-st oi these expedients had been tried in Bombay by the D. A. R . 
• 4(t and had been found inadequate both as to the quantity and quality of the 
re hd rt"Quired to be gi \'en to agricultural debtors. 
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to S. 2 ( 8) " debt " includes a debt ·payable under a decree or order 
of a Civil Court but does not include any debt recoverable as a 
public demand and a debt due to a scheduled bank under the 
Reserve Bank of India Act, 1934; proceedings before the said Boards 
are to be initiated according to S. 8 by an application made either 

. by a debtor or a creditor ; if a Board is specially empowered in that 
behalf and if creditors representing 40% of the total liabilities of a 
debtor consent to a settlement, the Board can, under S. 19 (1) (b) 
impose it on the remaining creditors even without their consent; 
if a creditor had rejected an offer, which as tested by the prinCiples 
laid down in the statute, was a fair one in the eye of the Board 
it can under S. 21 grant a certificate to the debtor concerned stating 
that fact and such a certificate would have an adverse effect on the 
daim of the creditor ; if the debts rannot be reduced by settlement 
to an amount which can be repaid within 20 years, a Board speci
ally empowered in that behalf can under S. 22 (1) declare the debtor 
to be an insolvent and reduce his debts to such an amount and if 
that too is not practicable it can put all his property to sale and 
arrange for the payment of his debts subject to the provisions of 
S. 24 (4); execution-sales are under S. 22 (2) (3) and (4) to be 
.conducted by a certificate officer in the manner provided by the 
Bengal Public Demands Recovery Act, 1913 leaving 113rd of the 
land in the debtor's possession or at least 1 acre of land and his 
dwelling-house, unless specifically mortgaged, untouched; the certi
ficate officer has under S. 28 discretion to grant extension of time in 
fit cases; under S. 34 suits and proceedings pending in any Civil 
or Revenue Court are to be stayed and must abate if the Board's 
decision is against the creditor ; under S. 35 certain decrees and 
certificates which must have been framed under the Bengal Public 
DEmands Recovery Act, 1913, cannot be granted with respect to 
claims cognizable by a Board and under S. 36 certain decrees in
cluding those obtained on documents called for but. not produced 
before a Board are to be treated as nullities ; under S. 461egal practi
tioners are debarred from appearing before a Board unless specially 
permitted by it and under S. 47 registration of awards and certi
ficates of discharge is to be made by the Board. This Act has how
ever certain peculiar features namely, (1) that instead of for one 
year as in the case of the C. P. Act or for three years as in the case 
of the Punjab Act, the appointment of the Boards under S. 8(1) of 
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this Act is for five years, (2) that no maximum or minimum limit 
has been fixed for the pecuniary jurisdiction of the Boards, (3) that 
it contains in S. 40 provision for making appeals against the deci
sions of the Boards unless passed by consent to a judicial officer of 
experience, ( 4) that in S. 43 it provides for the exercise of a direct 
control over the work of the Board through a special officer and 
(5) that by S. 45 it excludes the operation of the provisions of the 
Indian Evidence Act, 1872 and the Civil Procedure Code, 1908, ex
cept as otherwise provided therein. 

/.I.Jadras. 
The last province to take legislative action for the relief of 

agricultural debtors before the Provincial Governments were re
constituted under the Government of India Act, 1935, was Madras. 
The Act which it placed on its Statute-book in this connection was 
the Madras Debt Conciliation Act, 1936. It was largely modelled 
on the similar Act of the Central Provinces Legislature above
mentioned. That being so, the provisions as to the appointment of 
Debt Conciliation Boards, as to procedure by application by either 
party, and as to persuasion backed up by certain penalties or dis
abilities of a civil nature, such as the debt due to a creditor being 
liable to be deemed to have been discharged if he does not file a 
statement as required by S. 10 (1), a document or a book of 
account or any other material piece of evidence being rendered in
admissible in any subsequent civil suit or proceeding if not pro
duced though called for and in possession of a creditor (S. 11), 
an agreement arrived at with creditors representing a certain per
centage of the total liabilities of a debtor being liable to be held 
binding on the rest without their consent (S. 14), a certificate being 
granted to a debtor if his offer for settlement, although fair as deter
mined according to prescribed principles, is rejected by a creditor 
and its being liable to be taken into consideration by a Civil Court 
in a subsequent suit by that creditor while awarding interest, civil 
suits and execution proceedings relating to claims cognizable by a 
Board being barred (S. 19), pending suits and proceedings being 
liable to be stayed (S. 25), no appeal or revision application being 
allowed against an order of a Board (S. 22) , appearance by a party 
by a legal practitioner or authorised agent being legal only if permit
lt-d by the Board (S. 2-t), debts due to Co-operative Societies being 

• 
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excluded unless their inclusion is assented to by the Registrar (S. 
15) etc. are common to both. It is however distinguishable by 
certain special features. They are:-

(1) The appointment of the Board was from the very first 
for a period of three years instead of one. 

(2) There is not only a maximum limit of Rs. 25,000 with 
power to the Provi.ncial Government to increase it in the 
case of a Board appointed for any particular area but 
there is also a minimum limit of Rs. 150 for the purpose 
of jurisdiction of the Board. 

(3) The percentage of debts which the creditors giving their 
consent to a settlement are required to represent is 50 
instead of 40. 

(4) The Board is given power to decide all disputes as to the 
existence and a~ount of any debts. 

(5) The award of the Board is given the force of a decree 
of a Civil Court and is made executable as such. 

(6) More interest than would be equal to the principal cannot 
be allowed in the case of a debt incurred prior to 1-6-33. 

(7) Transfer of property made by a debtor while an appli
cation is pending or an agreement is in force is only 
voidable at the instance of a creditor and not void ab 
initio. 

There is one more provincial Act passed before July 1937, bear
ing the title The United Provinces Agriculturist Relief Act, 1934. 
I have not however taken notice of it in the above survey of the 
Provincial legislation on the subject of agricultural indebtedness 
.because although it did contain certain provisions intended to grant 
.some measure of relief to that special class of debtors, it did not 
set up any special class of tribunals and did not prescribe a special 
remedy with a view to take stock of the total liabilities of an agri
cultural debtor and devise means for their possible extinction with
in a particular period. 

In the above survey of the provincial legislation on the subject 
of agricultural indebtedness I have moreover taken notice of those 
Provincial Acts only as had been passed after the publication of the 
Report of the Indian Central Banking Inquiry Committee in 1931 and 
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before the commencement of the operation of the Got·ernment of 
.india Act, 1935 in the pro\inces. After the commencement of its 
.()pcration but before the formation of the Congress ministry in 
.Madras an Interim ministry had been formed. During its short 
regime a special remedial Act intended to gh·e a special additional 
relief to the agricultural debtors in that province, namely The 
Madras Agriculturists Debt Relief Act, 1938 (IV of 1938) was placed 
<Jn the Statute-book of the pro\ince. It is a small Act containing 
28 sections divided into four chapters, the noteable one from amongst 
which is Chapter II comprising SS. 7 to 14. Those sections pro
Yide for the scaling down of debts, for allowing interest at specially 
n:duced rates for old and new loans and other incidental matters. 
The provisions in some of those sections are far more drastic than 
those contained in SS. 38 to 42 of our Act to which they correspond. 
This Act has of late attracted considerable public attention owing to 
the competency of the l\1adras ugislature to pass a piece of legi~!ation 
.affecting thE' right to claim an amount due under the terms of a 
negotiable instrument such as a promissory note, which is included 
in the exclusi,-e Federal ugislative List in the Got'ernmeut of bldia 
:tel, 1935, having been challenged in the case of Subrahmanyam 
Chcttyar \'. Muttusu·ami Goundan before the l\ladras High Court, 
an appeal was preferred to the Federal Court against a decision of 
that Court holding the Act to be intra vires, that appeal was dismiss
(:d in December 1940 by a majority of Judges on the ground that the 
pith and substance of the Act cannot be deemed to be legislation with 
regard to negotiable instruments or promissory notes which are 
Central Subjects, and leave to appeal to the Privy Council against 
its dismissal was also refused by it by a judgment of a majority of 
Judges delivered in April last on the ground that the question of 
the competency of the ugislature did not arise in that case be
cau:;e the promissory note had there become merged in a decree 
obtained before the operation of the Madras Act and that it was 
the debt due under the decree, not that due under the promissory 
note, which had been held by the Madras High Court as liable to 
be scaled down under the new Act.u The Act \\ill con...;;;equently 
cor.tinue to operate completel)• as intended by the Legislature until 

1~. The first <kci.;;ion of the Fc::dt-ral Court \\"as reported in 3 Ftderal L4ul 
l•·urru.J. at p. 157 and the second in .& Ftdt'1al lAw J~rnal at p. 1. 
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a fresh suit on the same point goes up in appeal, to that Court and 
its decision in the above case is overruled either by its Full Bench 
or by the Privy Council. 

XI. 

It will have been observed from the above bird's eye-view of 
the legislation in the other provinces of India made since the publi-

D. t' 'sh' cation of the Report of the Indian Banking In-· 
IS lllgUI mg , , 

features of this qurry Comnuttee supplemented by those of the-
legislation. Provincial Sub-Committees appointed by it pursu-· 
ant to the recommendation of the Royal Commission on Agriculture· 
that the present legislation is distinguishable from that made in 
any other province on several fundamental grounds namely:-

( 1) The definition of a debtor as meaning not only an in
dividual but also an undivided Hindu family satisfying the certain 
conditions laid down in S: 2 (6) read with its two explanations~ 
with S. 2 (13) along with its two explanations and S. 2 (5) is pecu
liar to it. So is the facility granted to a joint debtor by S. 20. Such 
a comprehensive definition which takes note of the reality of the· 
conditions of the rural society is likely to be a boon to that society 
because one single application under S. 17 made to a competent 
Board will open out a way of salvation to all the members of 
joint Hindu families at a time owing to the possibility, of their 
being otherwise harassed individually by applications for execution. 
being put an end to thereby. 

(2) The Bombay Legislature has, by providing in S. 3 that 
certain classes of creditors including the Provincial Government,. 
Local Authorities and Co-operative Societies who had other remedies 
open, are exempted from the operation of certain sections only of 
this Act, by compelling them by S. 47 to intimate to the Board 
concerned what is respectively due to them and \vhat remission 
they, except the Local Authorities, would be prepared to make there
out and prohibiting them from modifying the decision once com
municated to the Board, by empowering the Board by S. 54 to in-

The Madras High Court had decided the same point in the same manner 
even in an earlier case. namely, that of Nagaratnam v. Seshay}'a, (A. I. R. 1939, 
Mad. 361, 365). 
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dude such remitted amounts in an award and to make an order for 
their payment in instalments although subject to an order of priority 
laid down in the proviso to sub-section 2 (g), by empowering the 
Board and the Court by S. 66 to order the sale of any portion of 
a debtor's property for the liquidation of his debts or a portion there
of without reference to Government or any other higher authority 
and by empowering them by S. 68 to declare a debtor insolvent if 
-certain conditions are fulfilled and proceed further as if he had been 
.declared an insolvent under S. 27 of the Provincial Insolvency Act, 
1920 so as to affect the rights of all the privileged creditors as well 
as those of the unprivileged ones, has gone far beyond the Legis
latures of the other provinces in making a substantial sacrifice, of 
its own powers, and by providing by s. 24 that the parties to an 
application under S. 17 may come to an amicable settlement and 
get an award made thereon on payment of a court-fee of Re. 1 only, 
by S. 60 that the party ordered by a Board to pay costs shall pay 
only one-half of the difference between the court-fee paid on the 
application or plaint and that leviable under the First Schedule to 
the Indian Court-fees Act, 1870 on the award made under S. 54 
or 55 treated as a plaint in a money-suit and by S. 36 that a creditor 
whose application is dismissed under that section should be given 
a refund of the court-fee paid by him, has made a substantial sacri
fice of revenue which no other Provincial Legislature had compelled 
its Government to make. . 

(3) It is significant that the Board whose appointment the 
Provincial Government has been empowered by S. 4 to make is named 
a Debt Adjustment Board as contrasted with a Debt Conciliation 
Board or Debt Settlement Board the appointment whereof the Acts 
of the other provinces provide for. The primary duty of the former 
is therefore to adjust the debts of the debtors in the exercise of 
the powers given by the Act not merely to persuade the parties 
to come to terms. 

(4) The Acts in the other provinces except Bengal haYe placed 
the Boards under the control of the principal executive officer of 
the district, who may be the Deputy Commissioner or the Collector, 
a1:d barred all appeals and even revision applications against the 
decisions or orders of the Board. The Bengal Act has provided for 
the appointment of an appellate officer of judicial experience but left 
him to be appointed by the Pro\incial Government. On the other 
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hand, this Act has by S. 15 placed the Boards under the admini
strative control of the First Class Subordinate Judges within the
local limits of whose special jurisdiction they may have been esta
blished, by S. 9 provided for appeals being made to either the Dis
trict Court or the First Class Subordinate Judge's Court against
certain awards and certain decisions and orders of the Boards and 
refrained from expressly barring revision applications, which must 
therefore be held to lie on the well-established principle that the· 
jurisdiction of a superior Court cannot be taken away except by a 
clear statutory provision in that behalf. 

(5) The Acts of the other provinces have left execution work 
to be done wholly either by a revenue officer or a special officer called 
a certificate officer except that of Madras under which it is done 
by a Board under the supervision of the Collector. This Act has 
however provided by S. 63 !or the execution of award decrees being 
done by the Court as if they were its own decrees. 

(6) No portion of the legislation of any other province pro-· 
vides, like S. 19 of this Act, for calling for information from the other 
party by a notice with a view to enable one to determine whether 
private settlement is or is not possible, and if that is not possible 
to know beforehand what case one is expected to meet. 

(7) Similarly none enables a debtor having a joint and severat 
liability for a debt with another or others to claim relief from it. 
so far as he is concerned as this Act does by S. 20. 

(8) The Acts of the other provinces keep up an appearance· 
of conciliation or voluntary settlement while empowering the Boards 
to use force in certain matters with a view to produce a psychological 
effect on the creditors. This Act on the other hand encourages pri
vate settlement, pure and simple, and provides for rendering help· 
to the parties in enforcing it but where that is not possible it boldly 
comes forward with a well-considered scheme to help the needy 
creditors as well as debtors while still leaving the door open for 
a private settlement upto the last stage. 

(9) Whereas all the other Acts except one fix the ma."{imum 
limit of the total amoun1i of liabilities of a debtor for the purpose 
of the Board's jurisdiction at Rs. 25,000 and further empower their
Provincial Governments to raise it at their discretion this Act by 
S. 26 fixes it at Rs. 15,000 definitely so that persons with extensive 
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liabilities who must presumably have incurred them recklessly may 
not be able to take advantage of the special remedy provided by 
this Act. 

(10) Although some of the other Acts have prescribed some 
stray rules to be observed by the ordinary Civil Courts while mak· 
ing up accounts, none of them contains such a well-thought out 
method of making them up as do SS. 38 to 44 of this Act. As 
already explained it is a modification of that contained in SS. 12 
and 13 of the D. A. R. Act which has been in force throughout this 
province for well-nigh 40 years. That modification has been made 
in \'iew of the experience gained during that period and in view 
of the change in the economic conditions throughout the world which 
has occurred since 1931 as stated by the Hon'ble ministers who 
moved Bills Nos. VII of 1938 and XIII of 1939. Madras is the 
only other province in which the Legislature has as noted above 
come fonvard openly to grant some relief to the producers of the 
raw materials against the heavy depression in their markets but 
Bombay is the only province which had, till the end of 1939, passed 
a special measure (Act XXII of 1939) in order to ensure the reali
sation of a fair price for the agricultural crops in future. Thus 
unjust though the provisions of S. 42 (2) (e) (i) requiring a com
pulsory reduction, of the principal and interest of a loan older than 
1st January 1931, by 30 or 40% according as the loan is a year old 
or more, may seem to be, there is a sound economic reason behind 
them inasmuch as such debts would in all probability have been 
wiped off from the income of agricultural lands had it not been re
duced abnormally since 1931. 

( 11) The provisions in S. 45 enabling a Board to declare an 
apparent sale transaction to be in the nature of a mortgage is also 
peculiar to Bombay. It too is a modification of that contained in 
S. lOA of the D. A. R. Act which had been specially enacted to check 
a growing evil and the nature of the modification has been deter
mined by the necessity to check an abuse which had grown during 
the operation of the said section of the old Act. 

(12) The pro\isions of SS. 48 to 54 are new so far at least 
a~ this province is concerned and seem to have been framed with a 
\'iew to make a bold attempt to put an end to agricultural indebted· 
ne-o:s within a reasonable period which is here fi.:t::ed at 25 years. This 
attempt is again bolstered up by the further pro\isions in S. 68 (1) 
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that if the Board finds at any time that it would not be possible to 
liquidate the debts even as scaled down within the said period owing 
to such circumstances as that the paying capacity of the debtor as 
determined under the prescribed principles is so low as to leave no 
doubt as to the debts not being payable by the debtor, it should 
declare him to be an insolvent and proceed under the provisions of 
Chapter IV of the Act instead of under SS. 54 to 61. This is not 
the whole attempt however. Section 68 (2) further empowers a Court 
executing an award-decree to declare a debtor to be an insolvent if it 
finds that two consecutive or any three instalments cannot be re
covered by the sale of his movable property alone and to proceed 
further under the Chapter IV instead of under SS. 62 to 64. There 
is this difference between the provisions of the two sub-sections of 
S. 68 that whereas it is compulsory for the Board to act as above 
if any of the above-mentioned conditions laid down in S. 68 (1) is 
fulfilled, it is left to the discretion of the Court whether to do so 
or not even if any of the conditions laid down in S. 68 (2) is 
fulfilled. 

The Bengal Legislature had no doubt made some attempt of 
a similar nature by providing in S. 22 of its Act that if the Board 
finds that the debts of a debtor cannot be reduced by amicable settle
ment to such a figure as would enable the debtor to repay it within 
20 years, and if it is specially empowered in that behalf, it can re
duce the debts to such a figure and if that is not practicable it can, for 
reasons to be recorded, proceed to sell all the property of the debtor 
and arrange for the payment of all his debts subject to the pro
visions of S. 24 ( 4) • This provision however leaves too much to the 
discretion of a specially empowered Board. On the other hand the 
relevant portion of our Act lays down definite standards by which 
to determine whether any of the conditions laid down in S. 68 (1) 
and (2) is or is not satisfied. In actual operation it is therefore likely 
to present less difficulty than the corresponding portion of the Ben
gal Act for the Boards here must have before them the total figure 
of the debts of the debtor on the one hand and those of his paying 
capacity and his net annual income on the other, all determined 
according to fixed uniform statutory principles supplemented by 
those laid down by the Rules made thereunder, while those in Ben
gal would have to settle such principles for themselves in each in
dividual case. 
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(13) The principle underlying the provisions of S. 55 is also 
~ntirely new not only so far as the Statute-book of this province 
is concerned but also so far as those of the other provinces of this 
.country are concerned. It is that if all the creditors of a debtor 
agree in writing to a further scaling down of their claims to a sum 
not exceeding half the value of the immoveable property of the 
<lebtor, the Board is to frame a scheme for its repayment by the 
Provincial Land Mortgage Bank or any other bank whom the Pro
vincial Government may authorise in this behalf, on passing Govern
ment-guaranteed bonds for the payment of proportionate amounts 
to the creditors and if the bank approves of that scheme, to pass 
an award directing the bank to execute such bonds and to the debtor 
to pay the aggregate amount thereof to the bank in certain instal
ments recoverable as arrears of land-revenue. Under it the credi
tors have to agree in a body to make a sacrifice unless the value 
of one-half of the immovable property of the debtor is sufficient to 
discharge all his liabilities, both being determined under the rele
vant provisions of SS. 38 to 52. They have however an incentive to 
do that because regular payment to them is assured. The bank too 
is not likely to approve of a scheme which may be likely to mulct 
its share-holders in a loss. Lastly, since payment under the bonds 
is to be guaranteed by Government, the bank will have to consult 
it before approving of a scheme and it may or may not approve 
<>f the idea of the bank undertaking the risk in some cases. There 
are thus several conditions to be satisfied before the Board Can pass 
an award under this section. Nevertheless the mere fact that such 
a provision is there is itself a great compliment to the Provincial 
·Government for without its sympathy and active support even such 
a clause could not have been enacted by the Legislature. 

(14) The provision in S. 66 too is of an extraordinary nature. 
It empowers the Board entitled to take cognizance of an application 
under S. 17 and the Court entitled to hear an appeal in a parti
~ular case to order the sale of a part of the property of a debtor, 
not exceeding that specified in S. 68 (3), for the liquidation of his 
debts or a part thereof even though in the usual course of the pro
ceeding before the Board or the Court the time for passing such an 
()rder may not have arri\·ed, provided it comes to the conclusion 
that it is in the interest of the debtor to do so. 

(15) Although the Bombay Legislature was not able to pass 
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the Money-lender's Bill, 1938 'which would have put an effective check 
on the dishonest practices of some of the petty rural money-lenders 
and placed the debtor in possession of materials from time to time
from which he could himself ascertain what is the extent of his
liabilities, with a view to determine whether he can wisely extend 
them further or not, S. 78 has empowered the Provincial Govern
ment to impose conditions on the grant of authority to individuals, 
companies and associations to lend money to debtors whose debts 
have been adjusted and the present Government has in the exer
cise of that power framed Rules 37-39 on the general principles on 
which the provisions of Chapters III and IV of the said Bill had 
been based. Therefore even without that Bill having been passed, the
debtors for the liquidation of whose debts awards will be made will 
no longer be in danger of again drifting into a hopeless state of 
indebtedness. 

XII. 

The Legislature of this province has thus devised a somewhat 
novel and drastic remedy for the eradication of agricultural indebted-

It b bl f ness. Its novelty alone should not however frighten 
sproaee- . 1'1' dfd'h fects on the condi- anybody for every piece of egis ation ra te wit 

tions of rural life. a view to improve the lot of any section of the 
population must to some extent be such and would not be adequate· 
for the said purpose if it is of a half-hearted patch-work character 
like that in most of the other provinces. Nor should its drasticity, 
for if a disease has grown too chronic and does not yield to all the 
mild remedies which could so far be invented, a strong injection alone 
has the possibility of being effective although it may for a time dis
turb the equilibrium. The history of the disease of the indebted
ness of the agricultural population in this province dates accord
ing to the Report of the Bombay Banking Inquiry Committee, as 
far back as A.D. 1852 when Col. Wingate, the then Revenue Survey 
Commissioner drew the attention of Government to " the curse of 
debt under which all the grades of the peoples were falling with 
the result that agricultural holdings were passing from the hands 
of the actual tillers of the soil to those of a small moneyed class 
who went on lending money to them with a view to ultimately re
duce them to the position of their tenants." Being illiterate, and 
obsessed by false notions of social status and religious necessity 
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they go on borrowing money and passing documents without think
ing of the consequences likely to follow from it till one day they 
are disillusioned to find that they had staked their all and must 
accept the position of being the hewers of wood and drawers of 
water. Their quandum well-wishers and friends then appear to
them to be pouncing upon them like beasts of prey on cows, goats 
and lambs and therefore growing desperate they sometimes lose self
control and commit horrible crimes which instead of alleviating their 
sufferings aggravate them. When such a catastrophe befalls a large 
number of people living in a particular locality they congregate and 
conspire to devise violent means for putting an end to it and to its 
cacses and consequently lawlessness rules supreme in that locality 
for some period. Such had actually been the case in some of the
Deccan districts as far back as A.D. 1875 when a series of riots 
ending in the destruction of the documents, books of account, houses 

. &c. of several money-lenders, had taken place. The British admini
strators then felt the necessity of making an inquiry into the causes 
of their occurrence in the otherwise placid atmosphere of rural life 
and devising means for avoiding their repetition in future. The Com
mission set up by the Government of India for those purposes recom
mended legislation of a special character on certain lines and the 
Dekkhan Agriculturist Relief Act, 1879 was eventually passed. Ori
ginally it applied to only the four districts of the Deccan where the 
necessity for such an extraordinary remedy was most urgent but 
subsequently some of its salutary provisions were extended to some 
other districts and then to others in the Presidency of Bombay as 
then constituted. This wide extension exposed some of the defects 
of the Act and it was very severely criticised by several Judges. Con
sequently some of its provisions were amended, the operation of some· 
was suspended and some new ones were added in course of time after 
making suitable inquiries. Still some of its glaring defects were not 
removed and an unintended use of some of its beneficial provisions 
continued to be made. Complaints and criticisms did not therefore 
stop till A.D. 1929-30 when the Provincial Banking Inquiry Com
mittee began its inquiry in the light of the finding of the Royal Com
mission on Agriculture that the said Act had failed to gi\·e the relief 
which the Legislature had intended to gi\·e by it. That committee 
consulted the High Court ~t Bombay and the Judicial Commis
sioner's Court in Sind and examined seYeral witnesses. As the result 
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thereof it held that out of the two alternatives of a further suitable 
amendment of the Act and its total repeal and substitution by quite 
.a new piece of legislation, the latter was the preferable one and recom
mending its adoption suggested certain broad lines on which the pro
posed new piece of legislation should be based. Before action was 
taken in this province, it was taken in others and so the Legislature 
bere had before it not only the result of the experience of the 
working of the D. A. R. Act, 1879 extending over a generation but 
.also that of the working of several other provincial Acts framed on 
the basis of the recommendations of the Indian Commission and 
Committee and their respective Provincial Committees. That was 
the reason why Bill No. XIII drafted by the Provincial Govern
ment was considerably modified first by the Select Committee and 
then by Legislative Assembly in which the views of both the debtor 
and the creditor class were effectively represented. Such modifi
.cations have resulted in securing several benefits for both classes 
so far as they were not repugnant to the general principles laid 
··down in the recommendations of the said bodies. It is possible 
that even so experience may reveal some unnoticed defects in the 
Act as placed on the Statute-book of the province. But no piece of 
legislation made by human beings however wise, is ever perfect and 
serviceable eternally and whenever and wherever it is found to contain 
loop-holes or to lead to undesirable results those who have made it 
or their successors in office can mend it. If they find it wholly un
workable they can even end it. But before they decide to take such 
.an equally drastic step they must have ready another constructive 
scheme for the amelioration of the condition of the rural population. 
Restoration of the D. A. R. Act which has been universally con
demned as encouraging both the creditors and the debtors to be· 
.come dishonest and commit perjuries and forgeries, which more often 
than not go unpunished, would be a doubtful remedy in such a 
.case. The Governor of Bombay perhaps anticipated this difficulty 
when before putting the Act into operation in any portion of the 
province he so amended SS. 1, 22, 84, 85, and 86 of the Act as to 
extend to the whole province and to put into immediate operation 
26 sections of the Act, which include the 6 which alone were originally 
extended to the whole province, and to give power to the Provincial 
GJvemment to put the remaining sections thereof into operation in 
:Such local areas as it may deem proper and by doing so start an 
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experiment for the exclush·e operation of the old Act in some parts 
and that of the new Act in some other parts. A simultaneous oper
ation of both would also take place automaticallr in the areas in 
which the other sections of the new.Act would be put into operation 
because even in those areas there must be persons who may be
debtors and yet not be debtors under that Act and because certain 
rights and liabilities of even those who fall iq. the latter class are 
excluded from the 9peration of the new Act. 

l\1oreover the said Act has a very limited scope. The Legis
lature never expected that by its operation alone all the miseries 
of the rural population would come to an end. The extermination 
of the existing indebtedness of that population was intended to be 
supplemented by other remedies for some of which the help of 
the Legislature was necessary. The Government of the day, which 
got this Act passed, had therefore also got other Acts passed by 
the Legislature with a ,·iew to enable it to put some of the other 
remedies into operation either simultaneously or before or after it 
according as to it may seem expedient. The said other Acts are : 
(1) The Bombay Local Boards (Amendment) Act, 1938, (2) The 
Bombay Land Revenue Code (Amendment) Act, 1939 ; (3) The 
Bombay Agricultural Produce Markets Act, 1939; (4) The Bom
bay Tenancy Act, 1939. The first so alters the constitution of the 
District Local Boards as to do away with the nominated element 
altogether and gi\·e the l\1ahomedan population of any district the 
option to give up its right to elect its o"n representatives on 
communal lines. The second gi,·es a sense of security to persons 
ht•lding agricultural lands from Government and an incentive 
to improve such lands by assuring them that Government would 
continue to recover from them assessment on a fi.."';:ed scale 
for one generation, even if they improve their lands and realise 
a larger income than they used to realise before such improve
ment. The third enables Government to create market areas for all 
kinds of agricultural produce and place restrictions on the profiteer
ing tendencies of the money-lenders and the middle-men by intro
ducing a system of licensing and control' in such areas and thus 
ensuring a fair return to the cultivators of the soil for the fruits 
of their labours. The fourth by placing restrictions on the vagarie5 
of the absentee landlords and fixing a minimum term and reasonable 
rent for agricultur3.l leases gi,·es the agricultural tenant-class a sense 



.:i2 ITS PROB.~LE EFFECTS ON THE CO!'."DITIONS OF RURAL LIFE 

<>f security which would encourage them to take steps to improve the 
lands and the quality and quantity of the crops grown therein even 
though they may not be the legal owners thereof. It can, I believe, 
be safely expected that the Pt:ovincial Government will put into 
-operation as early as practicable such of those Acts e.g. the Agricul
tural Produce Markets Act, 1939 as have not yet been put into 
-operation. 

And happily the Government of India has been annually allot
ting a substantial ~ount from its revenue to each province in order 
to enable it to improve the conditions of rural life therein. As the 
result thereof our province has, like others, a department of Govern
ment which concentrates its attention solely on that objective and 
has already been taking active steps towards that end and providing 
the necessary funds which would enable the district officers to im
prove the existing roads and construct new ones as early as possible 
-so that the agricultural produce can be easily and quickly transported 
to the nearest market areas, to supply medical aid to the village 
folk at rates within their means, to improve the sanitary ·conditions 
of the villages, to disseminate knowledge amongst the adult inhabit
ants by means of radios, cinemas, magic lantern lectures &c. and 
to open village schools for the children of the villagers where they 
get the knowledge of the three R's and side by side with it such 
rudimentary scientific knowledge as to, the qualities of soil, season 
-crops, plants, trees &c. that grow in each locality, the means to im
prove them where and when necessary, the classes of cattle, sheep, 
poultry &c. that they have to deal with, the diseases they are prone 
to contract and the remedies for their prevention and cure whenever 
and wherever necessary, the potentialities of co-operative action in 
improving the social and economic life as well of the individual as 
<>f the community in any particular village as a whole, regardless 
.of caste or creed, &c., as would be useful to them in their day to-day 
life when they grow up. In view <>f the fact that the present Govern
ment has in the budget for 1941-42 set apart a munificent grant 
of over a crore of rupees for being spent on schemes of rural develop
ment alone, and has, thoUgh compelled by judicial decisions to relax 
the control over foreign liquor, stuck to the policy of prohibition so 
far as it could not be legally challenged, and not taken steps to abolish 
the Urban Property Tax, though it has softened its rigour as far as 
possible, it can be confidently hoped that in course of time it will ex-
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tend prohibition to the other rural areas in the province the inhabit
ants whereof are still in the clutches of the drink-devil. The result 
of such sincere efforts is bound to be reflected in the increasing pros
perity of the agricultural classes and a diversion of the energy and 
resources of the money-lenders of the rural areas to the furtherance 
.of the co-operative movement for making it possible for Government 
to undertake more ambitious schemes for enabling the rural parts of 
this province to make a solid contribution to the effort of the nation 
as a whole to raise its status in the eyes of the civilised world. 

Prerana, Santacruz. 
Dated 1st May 1941. } P. C. DIVANJI 



B0:\1BAY ACT XXVIII OF 1939. 

(The Bombay Agricultural Debtors Relief Act, 1939) 
(As amended by Bombay Act VI of 1941) .* 

AN ACT TO PROVIDE FOR THE RELIEF OF AGRICULTURAL DEBTORS 
IN THE PROVINCE OF BOMBAY. 

\Vhereas it is expedient to provide for the relief of 

(Preamble.] 
agricultural debtors in the Province of 
Bombay and for certain other purposes 

specified therein; It is hcreb)1 enacted as follows:-

COMMENTARY 

Bombay Act XXVIII of 1939 :-This is a short title by which 
this act can be conveniently referred to. It is not however the 
authorised "short title" of the Act. That is found in S. I (1). 
The number shows that this was the 28th Act passed by the Legis
lature of the PrO\·ince of Bombay in the year 1939. The last Act 
passed by it in that year was the Bombay Tenancy Act, 1939. 

Text of an Act :-A question sometimes arises as to which 
should be understood to be the authoritative text of an Act, 
especially when there is a difference between any two or more 
publishf'<i copies of the same Act. In the case of Rai Brindaban 
Prasad v. Mahabir Prasat/1 such a question did actually arise and 
their Lordships of the Patna High Court ruled therein that the text 
of an Act published in the Official Gazette of the Government con-

• The Original Act having received the assent of the Governor-General 
on 19th January 1940 was first published oo 30th January 1940 at pp. 2 to 44 ol 
Pmt n· of the Bcmalxzy Got't:rn:mcnl Gazette lli·hile the A.mtsldin.g Act having 
recel\'ed the assent of the Governor of Bombay was first published at pp. 82 to 
.s.t of the same part of the same Gozttlt oa 29th 1'-ta.rcb 1941. 

1. A. I. R 1927 Pat. 142. 
5 
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cerned must be taken to be the authoritative one even though it 
may be found to be defective in some respects. 

An Act to provide for the Relief of Agricultural Debtors in the 
Province of Bombay :-This is the "full title" of this Act : It 
mentions in a succinct form the purpose which the Legislature had 
in view in passing it. That purpose was to make legislative pro
vision for relieving the debtors of the agricultural class in the Pro
vince of Bombay from the state of indebtedness into which they 
have fallen for a long time owing to several causes. The Royal 
Commission on Agriculture presided over by Lord Linlithgow had 
considered this problem under the heading Agricultural Indebtedness 
in para 63 of Chapter II, entitled The Finance of Agriculture of its 
Report, published in 1928 and while recognising the facts that 
" the problem is one of the oldest that have troubled administrators 
in the East and the West for generations past" and that "it had 
received the continuous and anxious consideration of the Govern
ment of India "2, it also noticed that the Usurious Loans Act, 1918 
had not proved very successful in many of the provinces of India3 and 
that the Dekkan Agriculturists Relief Act, 1879 was being evaded4 

and suggested that an inquiry should be made into the causes of 
the failure to utilise the provisions of the Usurious Loans Act, 1918, 
that legislation on the lines of the Punjab Money-lenders' Bill (since 
passed as the Punjab Regulation of Accounts Act, 1930) and the 
British Mo-ney-lenders Act of 1927 should be made and that the 
case for a simple Rural Insolvency Act should be examined, in all 
the provinces.5 The Central Banking Inquiry Committee which 
was appointed shortly thereafter, appointed Provincial Sub-Com
mittees for making the same kind of inquiry and the Bombay Pro
vincial Banking Inquiry Committee, which was one of them, 
examined the subject of agricultural indebtedness very carefullr 
and exhaustively. Going as far back as 1852, the date of the 
report of Captain G. Wingate, a Revenue Survey Commissioner. 
in which he drew the attention of Government to the increasing 
indebtedness of the land-holders and warned it that if things 
did not alter the greater part of the property of the community 

2. Main Report of the R C. A, 1928 p. 431. 
3. Op. cit. pp. 438-39. 
4. Op. cit. and Abridged Report of the R. C. A. p. 49. 
5. Op. cit. para. 369 at pp. 442-43. 
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would be transferred to a small moneyed class and the bulk of the 
population would be impoverished, they pathetically observe that 
inspite of attempts made from time to time to check this mischief 
the indebtedness had gone on increasing to such an extent that 
" the total agricultural debt of the whole province thus works out 
at Rs. 81,00,00,000 approximately." This they attributed to four 
causes namely :-(l)the existence of small and scattered holdings; 
(2) the lack of subsidiary industries in the rural areas ; (3) the pro
verbial vagaries of the monsoon on which the greater part of the 
a~,;ricultural population depended and (4) the habit of the illiterate 
agriculturists to stick to pernicious social customs and to incur ex
penditure on ceremonies far beyond their means.6 They further pro
ceed to examine the reasons why the indebtedness goes on increasing 
and how ultimately the landed properties pass from the natural 
tillers of the soil to the money-lenders.1 When they come to 
the question of remedies, they go into the history of the passing 
of the Dekkan Agriculturist Relief Act, 1879, refer to the inquiries 
made from time to time as to its working and ultimately say:
.. That the Act has produced evil effects almost everywhere is admit
ted by most if not by all " and referring to the several opinions 
expressed by the Hon'ble Judges of the Bombay High Court and 
the Judicial Commissioners' Court in Sind as to what should be 
done to counteract its influence they " recommend that the Act 
should be repealed and a new Act embodying the principles which 
we mention in the subsequent paragraphs should be passed.''s Those 
principles are :-

( 1) " The new enactment should apply only to small and ge
nuine agriculturists ..... The definition of " agriculturist" 
will have therefore to be substantially modified. We do not 
attempt ourselves to suggest a new definition but we re
commend that the benefit of the Act should be confined 
to those who actually engage personally in agriculture and 
whose income is below a certain specified figure ~-hich 
should not be high".' 

6. Report ol the B. P. B. I. Committee, \'oL I, paras. 49-55 at pp. 39-47. 
7. Op. cit. paras.. 5!HiO at pp. 47-51. 
8. Op: cit. paras.. 237-38 at pp. 179-81. 
9. Op. cit. para. 241 at p. 182. 
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{2) The Usurious Loans Act, 1918 not being sufficiently com~ 
prehensive, the new Act should contain provisions tending 
to check usurious practices effectively;10 

(3) Money~lenders should be compelled to take out licenses for 
carrying on their trade by passing an Act on the lines of 
the Punjab Regulation of Accounts Act, 193011• 

(4) The provisions of Provincial Insolvency Act, 1920 being 
unsuited to the rural conditions, a special simpler Rural 
Insolvency Act should be passed as recommended by the 
Royal Commission on Agriculture,l.'2 

A comparison of these principles with the provisions of SS. 2 (6) 
read with SS. 2 (S) and 2 (13), 20, 21, 23, 24, 26, 35, 40, 42, 44, 45, 
49-53, 54, 55, 59, 64, 65, 66, 68-72 and 85-86 will show that the 
Bombay Legislature has made a bona fide attempt to give effect to 
the said recommendations as they had been accepted also by the 
Central Banking Inquiry Committee.13 

Title as an aid to interpretation.-As the title of an Act com
prises the purpose the Legislature has in view in passing it, it is 
natural that it may at times be called into aid when the doubtful 
provisions of that Act are to be construed. When such is the case 
the following rules deduced from the decided cases on that point 
would be found useful, namely :-

(1) It is legitimate to use the full title of an Act in order to 
throw light upon its progress and scope but it is not legitimate to 
use the short title for that purpose, its object being identification 
and not description.14 

(2) The full title should not be neglected in case of a doubt 
as it may be some guide to the meaning sought to be ascertained.15 

(3) Sole dependence should not however be placed upon it 
· for the purpose of interpreting a section and in no case can it be 

10. Op. cit. para. 241 at pp. 183-84. 
11. Op. cit. paras. 242-43 at pp. 184-86. 
12. Op. cit. para. 244 at pp. 187-88. 
13. Majority Report of I. C. B. I. Committee, Vol. I, pp. 42-59. 
14. Debendra Narain v. JogendrfA Narain, (A. I. R 1936 Cal. 593, 621). 
15. Op. cit. 
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made use of to restrict, modify or enlarge the scope of its section 
when its wording is dearY' 

[Preamble] :-This word has been deliberately put into 
brackets because there is no marginal note to the words " Whereas 
it is expedient &c." which constitute the preamble of this Act. The 
term "preamble" has been derived from the French word "pre
ambule" which is again derived from the Latin words " pr<£ ", before 
and " ambulo ", I go and means " an introduction, or a preface or 
a prelude " in ordinary parlance and " the introductory part which 
states the reason and intent of the law " in legal language. 

It will be seen on a comparison of the wording of this preamble 
and that of the full title above discussed that besides the purpose of 
" providing for the relief of agricultural debtors in the Province of 
Bombay " the Legislature had in view " certain other purposes" also 
in passing this Act and that they are not referred to in thel full 
title. There seems to be no judicial pronouncement as to which of 
the two, the full title or the preamble, should be relied on in such a 
case. However one can easily come to the conclusion that preference 
must be given to the preamble because a title, even though full, is 
after all a convenient way of referring to an Act by mentioning the 
principal feature thereof and does not form part of the Act itself 
whereas a preamble is intended to set forth the real purpose or pur
poses in the mind of the Legislature while passing the enactment. 
As ruled in the case of Kedar Nath v. Pearey Lo.l,11 the key to the 
opening of every law is the reason and spirit of the law and it is the 
preamble more especially that should be looked to for " the reason 
and spirit of every statute," which is the same thing as" the mean
ing of a statute " spoken of by Maxwell in his famous work.u 

Preamble as an aid to interpretation.-It would be interesting 
and useful to know the different views expressed in judicial deci
l'-ions as to the use that can be made of a preamble. The High Court 
at Bombay had put the matter too high when it ruled in one case 
that the preamble should not be referred to for the purpose of con-
·-----------

16. Abdulla Khan v. Bahram Khan, (A. I. R 1935 Peilh. 69). 
17. A. I. R 1932 Oudh. 152, 153, F. B. following Brett v. Brett, 3 Ad. 213. 
18. lntntmtatiow of Statutts, 7th edition, pp. 37-38. See also Official 

.4~srs;nu v. Chimniram (34 Born. L. R. 1615, 1628) ; Gat·arannammal v . .Marci
Aammal (1. L. R. 57 Mad. 718). 
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struing a .section and yet th~ Privy· Council had in appeal confirmed 
that ruling.19 However what that Court must be deemed to have meant 
is that it is only when the language of a section is clear and unambi
guous that the preamble should not be referred to, as ruled by the 
Madras and Calcutta High Courts. The principles that can be 
deduced from their rulings and those of other High Courts may be 
summarised thus :-

(1) It is not legitimate to refer to the preamble of an Act 
when the language of~ section to be construed is clear and unambi
guous.20 

(2) When the language of a section is ambiguous, it can be 
referred to in order to understand that language but not to restrict, 
modify or enlarge its scope21 or to create an ambiguity.zs 

(3) When the language of a section is so general that it can 
be inferred that the Legislature must have intended to have some 
limitation put upon it, the preamble can be referred to in order to 
ascertain what particular class of cases the enactment was intended 
to apply to.23 

( 4) 1\'nen it is clear that there is a conflict between the pre
amble and a section of an Act, the well-established rule is that the 

19. Municipal Commissioner v. Moncherji (I. L. R. 36 Born. 405) ; Abdul 
Rahim v. Municipal Commissioner (I. L. R. 42 Born. 462 P. C.). 

20. Romireddi v. Sreeramulu (A. I. R. 1933 Mad. 120) ; CorpMatilhl t1 
Calcutta v. Kumar Arrm Chandra (Appeal-A. I. R. 1934 Cal. 862) ; Debendra 
Norain v. Jqgendra Narain (A. I. R. 1936 Cal. 593, 620) 1 fnanendra Nath v. 
fadu Nath (A. I. R. 1938 Cal. 211, 214). 

21. Moni Lall Singh v. Trustees jQT the Improvement of Calcutta (1. L. 
R. 45 Cal. 343) ; Kameshwar Singh v. Rampat Thakur (A. I. R. 1938 Pat. 
607) wherein the ruling in Powell v. Kemptm Park Race CQW'se Co. (2 Q. B. 
D. 242) has been relied on; Bhola Umar v. Mt. KausiLla (A. I. R. 1932 All. 
617) ; Mt. Sat•itrj Del'i v. Dwarka Prasad (A. I. R. 1939 All. 305) ; Debendra 
Narain v. Jogendra Narain (A. I. R. 1936 Cal. 593, 620) ; Maung Ba Thaw 
v. M. S. Chettyar (A. I. R. 1935 Rang. 460, 462) ; Mt. Rajpali v. Surju Rai 
(A. I. R. 1936 All. 5fJT F. B.) ; Abduna Khan v. Bahram Khan (A. I. R. 1935 
Pesh. 69) ; Amrut v. Mt. Thagan (A. I. R. 1938 1'\ag. 134 F. B.). For the 
English rule on the same point see Maxwell on the Interpretation of Statutes, 
7th edition, pp. 39-40. . .. 

22. /Mnendra };ath v. fadu Nath (A. I. R. 1938 Cal. 211, 214) ; Mumcl· 
pal Commissitmer v. Mancherji (1. L. R. 36 Born. 405. 410). 

23. Kannammul v. Kanaksabai (A. I. R. 1931 1\lad. 629). 
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section must be given a preference2
" for the Courts are not con

cerned with what the Legislature has stated in the preamble as the 
reason for the legislation but what it has already done, which may 
be a little more than that.2 ~ 

(5) In no case can the language of a section be strained 
either way to give effect to the intention as expressed in the pre
amble.26 

Character of this legisliltwn.-The said preamble shows that 
the Legislature has taken cognizance of the facts which the Royal 
Commission on Agriculture and Central and Provincial Banking 
Inquiry Committees have found to have been established, and that 
it has realised the necessity to grant statutory relief to the agricul
tural debtors in this province on the lines laid down by the Provin
cial Committee, and a careful scrutiny of the provisions of this Act 
as a whole or a determination of the "pith and substance" thereof, 
which according to the ruling in Atiqa Begum v. Abdul Maghni 
Khan2

' is the proper test for. determining the nature and character 
of any legislative enactment, will show that the Legislature has in 
this Act made a sincere attempt to grant such relief without being 
unduly harsh to the creditor-class and with due regard to the prin
ciples of equity, justice and good conscience. 

This is thus what is called a " Remedial Act ". There are cer
tain well-established rules for the interpretation of such Ac~s deduc
ed from judicial decisions. As I feel that the Boards and the Court5 
charged with the duty of giving effect to its provisions would in 
certain contingencies find them useful I state them below. 

( 1) A remedial Act should be so interpreted as to suppress 
the mischief aimed at and to advance the remedy provided by it.~g 

(2) Accordingly the words used therein should be generally 

24. Badar Rahim v. Bad Shah Miah (A. I. R. 1934 Cal. 741) ; Rajnwl 
v. Hamom Singh (A. I. R. 1928 Lah. 35) ; see also Maxwell on the lnterpreta
tum of Statutes, 7th edition, pp. 39-40. 

25. Thyrammal v. funu.s Chettim (A. I. R. 1938 Mad. 844, 848). 
26. Mahomcd Huserl v. faimini Nath (A. I. R. 1938 Cal. 97, 101). 
27. A. I. R. HMO All. 2i2. 280 F. B. 3 F(ederal) L(aw) J(ournal) &3. 
28. Diu·a" Singh Ma!tWff \'. Emperor (Appeal-A. I. R. 1936 Nag. 55, 62) ; 

s;.iJ,a,,appa v. 1\'tuar·abai (A. I. R. 1933 Born. 272, 274}. 
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understood in their popular and not too technical or strictly gram
matical sense according to the view of the Calcutta High Court. 29 

(3) The Bombay High Court too has expressed the same 
view in its judgments in the cases of Govind v. Srinivasa() and Bom
bay Namdeo Co-operative Agency Ltd. v. Virdhaval.31 

The mischief aimed at in this Act is the heavy indebtedness of 
the agricultural class in this province and the remedy! provided for 
its removal consists of a simple procedure by which all the neces..c:ary 
inquiries can be made, all the necessary information can be 
gathered and all the necessary orders can be passed for the eradi-. 
cation of the evil within a reasonable time. Therefore this Act 
must as a whole be so construed as to tend to check the indebted
ness of the said class and to bring the remedy provided by it within 
the reach of all those agriculturists who according to a reasonable 
interpretation of the provisi<;ms of S. 2 (6) with its explanations read 
with S. 2 (5) and S. 2 (13) with its explanations and S. 26 fall with
in the purview of the Act. 

The particular character of the Madras Agriculturists Relief 
Act (IV of 1938) was required to be considered by the Madras 
High Court in the case of Nagaratnam v. Seshayya32 as it was cQn
tended therein that the said Act was ultra vires of the Madras. 
Provincial Legislature in so far as its provisions apparently trench
ed upon a federal subject, namely legislation affecting the liability 
arising from promissory notes which were usually governed by the 
provisions of the Negotiable Instruments Act, 1881. That Court 
held that such remedial legislation cannot be held to be ultra vires 
of the Provincial Legislature simply on that ground. Another case, 
in which the same question was raised, and similarly decided, was 
t.i.at of Subrahmaniam Chettiar v. Muthuswami Goundan. The 
creditor therein having applied for a certificate to appeal to the 
Federal Court, the Madras High Court granted such a certificate. 
But the Federal Court by a majority of 2 : 1 upheld the view of the 
Madras High Court and dismissed the appeal. The creditor having 

29. Soleman v. East India Company (1. L. R. 60 Cal. 820). 
30. A. L R. 1937 Born. 275, 278. 
31. A. I. R. 1937 Bom. 266, 271. 
22. A. I. R. 1939 ?-.lad. 361, 365. 
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applied for a certificate to appeal to the Privy Council the Federal 
Court again by a similar majority refused to grant it on the ground 
that the decision of the Madras High Court appealed from being 
in a case relating to the execution of a decree, the point that had 
been raised did not in fact arise. 33 

33. 3 F. L J, 134, 3 F. L. J, 157 and 4 F. L J. 1 respectivfly. 



CHAPTER I 

PRELIMINARY 

1. ( 1) This Act may be called the Bombay Agri
cultural Debtors Relief Act, 1939. 

(2) This section and sections 2, 3, 

t
.Sthort dtitle, ex- 7, 17, 19, 20, 23, 25, 31, 32, 33 (2), '34, 37, 
en an com-

mencement. 45, 47, 49, 53, 63, 65, 66, 73, 76, 77, 82, and 
83* extend to the whole of the Province of 

Bombay. The Provincial Government may, by notification 
in the Officif}l Gazette, extend all or any of the remain~ 
ing pro·visions of this Act to such area other than the City 
of Bombay, as may be specified in the notification.t 

( 3) This section and sections 2, 3, 7, 17, 19, 20, 23, 
25, 31, 32, 33 (2)' 34, 37, 45, 47, 49, 53, 63, 65, 66, 73, 76, 
77, 82 and 83 shall come into force at once. The Provin~ 
cia/ Government may, by notification in the Official 
Gazette, direct that all or any of the remaining provisions 
of this Act shall come into force in any area to ru:hich the 
said provisions have been extended under sub-section (2), 
on sue~ date as may be specified in the notification.§ 

• The words and figures in italics were substituted br S, 2(a) (i) of 
Act VI ,of 1941 for the figures and word 17, 23, 32, 37 and 73. 

t The whole of this sentence in italics was substituted by S. 2 (a) ( ii) 
of Act VI of 1941 for the 'WOrds and the rest of the Act shall eAtend to the 
whole of the PrDViJU:e of B(mlbay eAcept the town and island of B(mlbay. 

§ The whole of this sub-section in italics was substituted by S. 2 (b) of 
Act VI of 1941 for the following, namely 

(3) It shall c(mle into furce on such dattJ. a$ the Prot'incial Gcvernment 
may, by notification in the Official Gazette, appoint in this behalf. 
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COMMENTARY. 

Bird's eye-view of the Act :-This Act contains 86 sec
tions divided into 5 chapters of unequal length. This seems 
to have been due to the division having been based, as usual, on 
the principle that the sections relating to the main provisions (4-72) 
should be separated from those relating to the preliminary ( 1-3) 
.and the subsidiary or miscellaneous (73-86) ones. 

Each of these chapters has a distinct heading given to it. 
Attempts are made at times to draw upon such a heading for 
a!"certaining the exact import of any of the sections contained 
in the chapter which bears it. In such a case a question arises, 
for the decision of the Court before which such an attempt is 
made, as to what weight can legitimately be assigned to such a 
lieading while trying to ascertain the correct interpretation of a 
~ection. In order to assist such a Court in arriving at a correct deci
sion of that question I state below the principles established by 
judicial decisions. 

Heading of a chapter as an aid to interpretation.-(!) The 
Privy Council had ruled in the case of Abdul Rahim v. Municipal 
Commissioner of Bombay1 that these headings being in the nature 
of a preamble cannot controL the provisions of a section if they are 
clear and unambiguous. The Bombay, Allahabad and Rangoon 
High Courts2 have followed this principle. But the Madras and 
Patna High Courts look upon them "as affording a better key to 
the construction of the sections which follow than might be afforded 
by a mere preamble "3 and "helpful even in extending the scope of 
a section."• 

(2) Where there is an ambiguity in a section it can, accord
ing to all authorities, be legitimately cleared up with the help of the 
heading of the chapter in which the section occurs as it is look~d 

1. I. L. R. 42 Born. 462 P. C. 
2. R•rmkris1ma v. Bapur(l{) (A. I. R. 1938 Bom. 284) ; Ala. Sat•itri Devi 

\'. Du'Grka PraS<Id (A. I. R. 1939 All. 305); Durga Thathua v. Narain Thatlu!ra 
(A. I. R. 1931 All. 597) ; Maung Ba Thau• v. At. S. Chettiar (A. I. R. 1935 
Rang. 400). 

3. Barhu \', Official Rw!ir·er, Madras (A. I. R. 1938 Mad. 449, 454). 
4. /anaki v. Jag~nMth (3 Pat. L. J. 1). 



12 THE BOMBAY AGRICULTURAL DEBTORS RELIEF ACT [Ch, I 

upon as a key to open the mind of the makers of the Act,5 i.e. to say, 
as an indication of the intention of the Legislature. 

(3) Where however the effect of looking upon a heading of a 
chapter is to assign a meaning to the section not intended by the 
Legislature as appearing from the other parts of the Act more 
weight should be given to such intention than to the one as appear
ing from the heading alone.~ 

Preliminary :-One of the most fundamental rules of inter
pretation of statutes is that the words used therein are to be under
stood in their plain, ordinary or popular sense.7 It is not rare how
ever to find such a sense differing from the strictly grammatical 
or the purely etymological sense.8 Such is not however the case 
here. The word "preliminary" is derived from ·the French word 
' preliminaire ' which again is derived from the Latin words • prre ' 
before and ' limen ' or ' liminis ' a threshold. Hence the etymological 
meaning of the word under consideration is ' anything which precedes 
the main business.' When used in a literary composition it must 
therefore mean a preface or prelude which precedes the main dis
course therein. In the case of a legal enactment it must mean the 
introductory provisions therein which precede the main provisions. 
The whole of Chapter I bears the heading • Preliminary '. It 
should therefore be understood that the provisions of the sec
tions comprised therein, namely 1 to 3, are of a prefatory or in
troductory nature. As a matter of fact too they are such because 
S. 1 relates to the short title, extent and commencement of the opera-

5. Debi Das v. Maharaj Rup Chand (1. L. R. 49 All. 903) ; Narayan
su·ami v. Rangaswami (1. L. R. 49 Mad. 749, 751) ; Durga Thathera v. Narain 
Tl;athera (A I. R. 1931 All. 597) ; Ramkrishna v. Baburao (A. I. R. 1938 
Born. 284) ; Mt. Savitri Devi v. Dwarka Prasad (A. I. R. 1939 All. 305). 

6. Anand Lal v. Karnani Industrial Bank Ltd. (1. L. R. 59 Cal. 528, 531-
52.2). 

7. Anand Prakash v. Narain Das (A. I. R. 1931 All. 162, 175-76) ; Madan 
Mohan v. Commissioner of Income-tax, Punjab (A. I. R. 1935 Lah. 742, 746) ; 
R. H. Skinner v. Bank oj Upper India (A I. R. 1937 Lab. 507) ; Anmzdi Lal 
v. Ram Sarup (A. I. R. 1936 All. 495} ; Kidar Nath v. Bagh Singh (A. I. R. 
1937 Lah. 504) ; In re Jagmandar Das and Ors. (A I. R. 1935 All. 378) ; 
Pearey Lal,v. S<mey La1 (A I. R. 1936 All. 222); Dawood v. Sahabdeen. (A I. 
R. 1937 Mad 667) ; Sobharam v. Jagmohan Singh (A. I. R. 1936 Nag. 269). 

8. Bhim Raj v. Munia Sethtmi (A. I. R. 1935 Pat. 243). 
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tion of the Act, S. 2 is the definition or interpretation clause con· 
taining the definitions of certain words used in the subsequent sec
tions and S. 3 is a saving-clause excluding from the operation of 
certain sections of the Act particular kinds of debts and liabilities. 

What is a Section? :-The word 'section' is derived from the 
French word ' section ' which is again derived from the Latin word 
' sectio ' or ' sectionis ' meaning a cutting, both of which are derived 
from the Latin root ' seco ';or ' sectus ', I cut. A ' section' therefore 
means either " the act of cutting " or " a part cut out and separated 
from the rest " or " a distinct part or portion of a writing or a book 
or of any of the chapters therein ". In legal enactments it means 
" on~ of the distinct parts or portions into which the enactment is 
divided." When they are many they are grouped together into dis
tinct chapters. Each such section generally deals with one topic 
connected with the subject-matter of the chapter. 

What is a sub-section :-Just as a chapter is divided into sec
tions so a section is sub-divided into two or more sub-sections deal
ing with different portions of the same topic. A sub-section therefore 
is a sub-division of a section dealing with a particular point relating 
to the topic dealt with in the section as a whole. 

Marginal notes :-It will have been noticed that the words 
" Short title, extent and commencement " on the left of the section 
haYe been printed in smaller type than the provisions of the sec
tion. These words constitute what is called a " marginal " or 
" side " note to the section as a whole. There are similar notes 
printed similarly on the left-hand side of each of the other sec
tions of this Act. Such marginal notes are found in all enactments. 
The object of the publisher in putting sach notes is to enable the 
readers to know at a glance the- topics dealt with in the respective 
!'ections to which they are attached. When the publisher is not 
a sufficiently intelligent man, it is quite likely that the import of 
such notes may be somewhat different or v.ider or narrower than 
that of the section read as a whole. We v.ill have occasions in 
the course of this commentary to notice such discrepancies. In such 
cases a question arises as to what value to attach to such notes 
in ascertaining the scope of the sections. Such cases are not in· 
frequent and therefore there is a good deal of case-law on that 
point. 
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Marginal-note as an aid to interpretation :-The case-law on this 
point can be summarised thus :- There is no difference of opinion 
amongst the judges of the different High Courts, who had occasions 
to consider the point, as to the position that there marginal or side 
notes do not form part of an enactment9 and also as to another 
that they cannot be made use of in order to control the words of 
the statute.10 But there is a wide divergence of opinion amongst 
even the judges of the same Court as to whether they can be re
ferred to at all while construing the sections to which they are pre
fi:~~:ed. The learned judges who decided the case of Dukhi Mulla v. 
Halway;n were of opinion that they cannot be made use of as an 
aid to the interpretation of the sections, those who decided the cases 
of Ram Saran v. Bhagwat Prasad,12 Ganpatrao v. Emperorn 
and ]amnadas v. Damodardas14 and even the learned members of 
the Judicial Committee of the Privy Council who decided the case 
of Balraj v. ]agatpal Singh15 held that they cannot be made use of 
for that purpose, those who delivered the judgments in the cases of 
Abdul Hakim v. Fozu Afian,16 Emperor v. Mumtaz Hussein1-: and 
Emperor v. Fulabhai'18 expressed and acted upon the view that these 
notes can be referred to for an exposition of the meaning of a sec
tion when inserted by or uncer the authority of the Legislature, 
those who decided the case of Kameshwar Prasad v. Bhikan Narain 
Singh19 assumed that the Legislature must have authorised their in
sution as they were found in the state publications of the Acts while 
those who decided the cases of Gajendrasingh v. Durga Kumari,~~ 

9. Dukhi Mulla v. Halu·ay (1. L. R. 23 Cal. 55). 
10. Ba!aji v. Gangamma (A. I. R. 1927 1\Iad. 85) ; Ramkrishna v. Baburao 

(A. I. R. 1938 Bom1 284 following Attcnmy-General v. Great Eastern Rai:iway 
Co. (1879) 11 Ch. 449; Narayonswami v. Rangaswami (A. I. R. 1926 Mad. 749, 
751) ; Kusum Kumari v. Biseshwar Lal !A. I. R. 1935 Pat. 439, 443) ; Maunt 
Bll Thaw v. 1\f. S. Chettiar (A. I. R. 1935 Rang. 460). 

11. I. L. R. 23 Cal. 55. 
12. A. I. R. 1929 All. 53. 
13. A. I. R. 1932 Nag. 174. 
14. A. I. R. 1927 Bom. 424. 
15. I. L. R. 26 All. 393 P. C. 
16. A. I. R. 1935 Cal. 287, 289. 
17. A. I. R. 1935 Oudh. 337. 
18. A. I. R. 1940 Born. 363, 364. 
19. I. L. R. 20 Cal. 609. 
20. I. L. R. 47 All. 637 F. B. 
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Balaji v. Gangamma,21 In re Natesa Mudaliar,zz In reA. E. Smith,u 
Saretary of State for India v. Municipal Corporation of Bombay2

' 

and Muradan Sardar v. Secretary of State for lnditF admitted 
their usefulness in the case of a doubt or ambiguity, as showing 
the trend or drift of the sections as stated by Collins M. R. in his 
judgment in Bushell v. Hammond.26 A similar view has been ex
pressed by the Nagpur High Court in the case of Chudaman Singh 
v. Kamta Nath21 in which there was a difference between the provi
sions of the new and the old Acts. In Dharwar Urban Bank Ltd. v. 
Krishnarao28 Rangnekar J, of the Bombay High Court has dis
cussed this point at some length although he has not reviewed the 
rulings in all the above cases and come to the conclusion that the 
one laid down by Collins M. R. in 'the above-mentioned case is the 
correct one and that these notes can be made use of for the purpose 
of construing Indian Statutes especially because the Privy Council 
had held so in the case of Tlwkurani Balraj Kunwar v. Rae jagat
pal Singh.29 It must however be remembered that these notes ca·n
not have a greater weight than the preamble of an Act or the head
ings of the chapters therein and that the advice contained in the 
ruling in !lfaung Ba Thaw v. M. S. Chettiar,30 namely that reliance 
merely on a marginal note in order to construe a section is not 
desirable, is a sound one. 

Sub-section (1) :-This sub-section contains the short. title by 
which this Act can be conveniently referred to. It is an authoritative 
one because it is contained in a sub-section of the Act. As for the 
vaiue to be attached to it in the matter of the interpretation of the 
~t:ctions of the Act vide the commentary under the heading Title as 
an aid to interpretation at pp. 4-5 supra. 

Sub-section (2) :-Although it is stated in the full title and the 

21. A. I. R 1927 Mad. 85. 
22. A. I. R. 1927 ~lad. 156. 
23. A. I. R. 1924 Mad. 389. 
24. A. I. R. H1l5 Born. 347, 349. 
25. A. I. R. 1939 Cal 313, 314. 
26. (1~) 2 K. B. 563. 
27. A. I. R. 1939 ~ag. 230. 
28. A. I. R. 1937 Born. 198, 202. 
29. 38 I. A. 132 ::: 26 All, 393 P. C. 
30. A. I. R 1935 Rang. 460. 
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preamble of this Act that the object of the Legislature was to give 
relief to the agricultural debtors of the whole of the Province of 
Bombay. this sub-section defines the exact extent of the Act. For 
this purpose the Act has been divided into two parts, namely one 
comprising the 26 sections specified therein and the other the re
maining 60. Those in the first part are extended to the whole of 
the Province of Bombay and as regards those in the second it is 
provided that the Provincial Government may, in its discretion, ex
tend all or any of them to any area other than the City of Bombay, 
by a notification published in the Official Gazette.n It is remark· 
able that the area of the City of Bombay is specifically excluded 
from the areas to which all or. any of the remaining provisions of 
the Act can be extended under this sub-section by a notification 
and that S. 4 under which a Debt Adjustment Board can be establish
ed in any area is not one of the 26 sections which extend to ·the 
whole of the Province of Bombay. The result of this will be that 
if there is a person residing in Bombay answering to the description 
of a debtor under this Act he will be entitled to take advantage of 
the provisions of SS. 17, 19 and 23, which inter alia have been ex
tended to that city, only if a Debt Adjustment Board is established 
for an area in which he holds lands used foil agricultural purposes 
and he will have to do so only through such a Board. 

Sub-section (3) :-This sub-section as it now stands authorises 
the Provincial Government to put into operation all or any of the 
sections of the second group above-mentioned iri any area to which 
the same may be extended under the amended sub-section (2) . This 
wiU enable it to try the effect of some of the new sections in one 
area and certain others in another area and so on. 

Authoritativeness of a Government Notification :-It should be 
noted in the above connection that the Provincial Government is 
bound to issue a notification and publish it in accordance with the 
provisions of the statute from which it derives its authority to issue 
it and that therefore when, as it sometimes happens, a notification 

31. It is worthy: of remark that this sub-section as it originally stood did 
not authorise the Provincial Government to divide the Act into parts and ex
tend one part to some area, a recond to another and a third to a third, which 
seems to ba\-e been thought necessary in view of the remedy provided by the 
act being an untried one. 



Sec. 1] PRELIMINARY 17 

issued by it is in conflict with the provisions of the Act under 
which it purports to have been issued, the Courts would give effect 
to the words of the enactment and hold the notification to be ultra 
vires for as held in the case of Laxmanrao v. Balkrishna32 a Govern
ment notification cannot have a higher operation than a legislative 
enactment. 

2. In this Act, unless there is anything repugnant in 
Definitions. the subject or context-

( 1) "Award" means an award made by the Board 
under sections 24, 54 or 55 or as confirmed or modified by 
the Court under section 9. 

(2) "Board" means a Debt Adjustment Board esta
blished under section 4. 

(3) "Co-operative Society" means a society register
ed or deemed to be registered under the 

19~m. VII of provisions of the Bombay Co-operative 
Societies Act} 1925. 

( 4) "Court" means-

( a} irr sections 13, 14, 17, 61, sub-section (1) of 
section 62, 63, 66, 75 and 83 a District Court 
or a Court of the First Class Subordinate 
Judge to which an appeal lies against the 
award of a Board under section 9; and 

(b) in the remaining provisions wherever the 
expression occurs, the Civil Court of com
petent jurisdiction. 

(5) "Debt" means any liability in cash or kind, whe
ther secured or unsecured, due from a debtor whether pay
able under a decree or order of any civil court or other
wise but does not include arrears of wages payable in res
pect of agricultural or manual labour. 

32. I. L. R 36 Born. 617. 
6 
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( 6) "Debtor" means-
{ a) an individual-

( i) who is indebted; 

(ii) .who holds land used for. agricultural 
purposes; 

(iii) who has been cultivating such land per
sonally from a date prior to 1st April 
1937; and 

( iv) whose annual income from sources other 
than agriculture and manual labour 
does not ordinarily exceed 20 per cent. 
of his total annual income or does not 
exceed rupees 300, whichever is greater; 

(b) an undivided Hindu family
( i) which is indebted; 

(ii) which holds land used for agricultural 
purposes; 

(iii) which has been cultivating such land 
personally from a date prior to 1st April 
1937; and 

( iv) the annual income of which from sources 
other thai:! agriculture and manual 
labour does not ordinarily exceed 20 per 
cent. of its total annual income or does 
not exceed Rs. 500, whichever is greater. 

Explanation I.-For the purposes of this clause "Agri
culture" includes horticulture, the raising of crops or 
garden produce, dairy farming, poultry farming, stock
breeding and grazing, but does not include leasing of land 
or cutting only of grass or wood. 

Explanation 11.-For the purposes of this clause, a 
person who personally cultivated land used for agricultu-
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ral purposes on 1st April 1937, but who has been evicted 
from such land at any time thereafter, shall be deemed to 
have been cultivating such land personally, if at the date 
of the application under section 17 or 23 he is cultivating 
land personally. 

(7) "Financing of crops" means advancing of loans 
for the raising of crops during the ploughing season oi 
later for ploughing, sowing,· harrowing, weeding, harvest
ing, purchase of seeds, manure or for such other purposes 
as may be prescribed, such loans being re-payable during 
the season when the crops for which the loans were advanc
ed are harvested. 

(8) "Holder" means a holder as defined in section 

Born. V of 
1879. 

3 (11) of the Bombay Land Revenue Code, 
1879, and includes a holder of land held 
for the performance of services useful t() 

Government or village community, which service is actu
ally being performed but does not include-

( a) a holder of any other alienated land which 
cannot be alienated without the sanction of 
Government, and 

(b) a holder of any land held on behalf of a 
religious or charitable institution, 

and the expression "to hold land" shall be construed 
accordingly. 

(9) "Prescribed'' means prescribed by rules. 

( 10) "Resource Society" shall have the same mean
Born. \11 ol ing as it has in the Bombay Co-opuative 

1925
· St:Jcieties Act, 1925. 

( 11) ''Rules" means rules made under section 83. 

( 12) "Secured debt" means a debt due to a creditor 
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from his debtor for which the creditor holds the property 
of the debtor or any part thereof as security. 

( 13) "To cultivate personally" means to cultivate by 
one's own labour or by the labour of any member of one's 
family or by servants or hired labour under one's personal 
supervision or the personal supervision of any member of 
one's family. 

Explanation I.-If a person who was cultivating per
sonally dies leaving as his heir a widow or a minor or a 
person who is subject to physical or mental disability, such 
heir shall be deemed to cultivate the land personally not
withstanding the fact that the land is cultivated on behalf 
of such heir by servants or hired labour or by tenants. 

Explanation 11.-In the case of an undivided Hindu 
family, the land shall be deemed to have been cultivated 
personally if it is cultivated by any member of such family. 
If there are no adult co-parceners in such family capable 
of cultivating the land personally, such family shall be 
deemed to be cultivating the land personally if the land is 
cultivated on behalf of such family by servants or hired 
labour or by tenants. 

( 14) "Unsecured debt" means a debt which is not 
a secured debt. 

( 15) The expressions "District Judge", "Joint Judge", 
" First Class Subordinate Judge " and " Special jurisdic
tion " have the same meanings as are assigned to them in 

XIV of 1869. the Bombay Civil Courts Act, 1869. 

( 16) The words and expressions used in this Act, but 
not defined, have the meanings assigned to them in the 

v of 1908. Code of Civil Procedure, 1908, or the 
Bom. V of 1879. Bombay Land Revenue Code, 1879, as the 

case may be. 



Sec. 21 PRELIMINARY 21 

COMMENTARY 

Definition-clauses.-This section constitutes what is usually 
known as the definition-clause or the interpretation-clause of the 
Act. Such a clause occurs in all legislative enactments unless they 
are intended merely to amend other statutes in force and the amend
ing portion does not proceed on any new principles. The purpose 
of adding such a clause in all enactments as the above-mentioned 
class is to make it plain to all whom it may concern in what senses 
the particular words occurring in different parts of the statutes are 
to be understood, whatever may be their ordinary, grammatical 
or popular meanings. The Courts have no discretion in construing 
them and have to understand them in the given sense except when 
there is a clear case of repugnance arising out of the nature of the 
subject or the context, in which case according to the section itself 
they can assign another suitable meaning to the word.1 

Reference to context.-Now, questions of context and repug
nance can arise in two classes of cases, namely (1) when one and the 
same expression which has been defined is found at several places 
in the same Act2 and (2) when the word or expression under con
sideration is capable of two meanings.3 As for the former class of 
cases, the primary rule is that the same words or set of words occur
ring in different parts of the same statute must be under~tood in 
the same sense throughout in order to bring about harmony! But 
there are at times special reasons for assigning different meanings 
to the same word or expression even when it occurs in different parts 

1. Official Liquidators v. Jugal. Kishore, (A. I. R. 1939 All. 1). 
2. Commissioner of Income-tax, Madras v. Ibrahimsa (A. I. R. 1928 Mad. 

543, 544). 
3. Smetary of State v. Khand Chand (A. I. R. 1935 Lah. 492) ; Nidhu

sudan v. Bwhubati (A. I. R. 1940 Cal. 395). 
4. Aghort Chandra v. Rajanandini Debi (A. I. R. 1933 Cal 283) in which 

reft:rence is made to the rulings in the English cases of Rit•er Commissioners v. 
:ldamson (1877) 2 A. C. 743 and Easter Co. v. Comptroller of Patents (1898) 
A. C. 576; St•t·a Ram v. Prabhu. Dayal (A. I. R. 1935 Oudh. 313) ; Someshu'(R' 
v. Manilm (34 &xn. L. R. 206) in which l\faxwcll'i Interpretation of Statldes, 
ith edn. pp. 2·3 and 19 are relied on ; Sat }.'arain v. Mahavir Prasad (A. I. R. 
1939 Pat. 392) and Rangi41& v. Appa;i (A. I. R. 1927 Mad. 163) ; Narsing DatJ 
v. C/;o£t .\lwl (A. I. R. 1939 Cal. 435, 439 F. B.}. See also Spencer v. Metro
fAJiiton Board of Works (22 01. D. 142) ; Madan Gopal, In rt the IIINJme-tas 
Cl/ (A. I. R. 1935 All. 494). 
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of the same statute but the desire to give effect to a supposed or 
speculative intention of the Legislature should not be one of them. s 

As regards the second class of cases, the primary rule is that if the 
language of the section to be construed in which the word ha,ing a 
double meaning occurs, is clear the literal meaning of the word is 
to be preferred.6 In such cases it becomes necessary to construe 
more than one section together in place of the sub-sections, if any, 
of the same section7 or even the scheme of the Act as a wholes in 
order to gather the intention of the Legislature but in doing so a 
priori considerations should not be imported,9 for it would be to 
frustrate the intention of the Legislature to create or imagine an 
ambiguity where in fact none exists,10 it not being the duty of the 
Courts to follow an intention which cannot be gathered from the 
plain words of a statute according to one of the rules of judicial inter
pretation which has been· fairly well established.11 Another of such 
rules recognised by the Privy Council is that " the words used in 
an· Act of Parliament are presumed to have been used correctly and 
exactly, that the burden of pro,ing that this rule has been broken 
lies heavily on those who make such an assertion and that this 
burden can be discharged by a reference to something in the context 
from which it can be inferred that the loose and inexact meaning 
must be preferred.n 

Reference to subject. (1) Other Acts niJt in pari materia.-Ordi
narily the meaning of a word used in a statute should be ascertained 

5. Neelikandi v. Kunhayissa (A. I. R. 1936 Mad. 158) ; Chidambara v. 
Rama (A. I. R. 1937 Mad. 385 F. B.) ; Ishu:ar Singh v. Allah Rakh (A. I. R. 
1936 Lab. 698). 

6. Musommot Uda Bai v. Ram At·atar Singh (A. I. R. 1935 Lab. 423). 
7. Ashutosh Ganguli v. Watson (I. L. R. 53 Cal. 929), referring to and 

relying on Craies on Statute Law, 3rd edn. p. 194. 
8. Nihal Singh v. Siri Ram (A. I. R. 1939 Lab. 388) ; Nidhusudan v. 

BiUwbati (A. I. R. 1940 Cal. 395). See also Bentley v. Kimberworth Local 
Board of Health (1876) 4 01. D. 5&8; Warburton v. un·e!and (1831) 2 D. & 
CL 480. 

9. Nadal Fateh Sher , .. Musamot Karam (A. I. R. 1936 Pesh. 160). 
10. Municipal Commisskme-r v. Mancherji (1. L. R. 36 Born. 405, 410). 
11. Musamot Mohammadi v. Emperor (A. I. R. 1932 All. 110). 
12. Borough of .\'ew Plymouth v. Taramaki Electric Pou·er Board (A. I. 

R. 1933 P. C. 216) in which the English case of SpiUers Ltd. v. Cardiff Borough 
Associatio~ Committee (1931) 2 Q. B. 21 has been referred to. 
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without reference to any other Act unless it is in pari materia with 
it,I• nay, it is always dangerous to do so.14 It is much more so when 
the other Act is an Act passed by another PrO\·incial Legislature 
than that which passed the one under consideration.u Nevertheless 
it becomes necessary and is permissible in certain contingencies to 
make reference to such an Act. Such contingencies are :-

( 1) \\'hen the Act to be construed is passed by the same Legis
lature which had passed a General Clauses Act in force 
at the time of interpretation or when an occasion arises 
for reference to the General Clauses Act, 1897 of the Indian 
Legislature, wherever the same is applicable.'16 

(2) \\'ben it is alleged that the Legislature intended to make 
substantial changes in the existing law by the new enact
ment,17 as is the case with this Act \is-a-vis the Deccan 
Agriculturists Relief Act, 1879, the presumption in such 
a case however being that the Legislature did not intend 
any change.18 

(3) \\'ben the same words or expressions are used in a subse
quent enactment18 as is the case with this Act and the 
Bombay Tenancy Act, 1939. 

(4) \\'hen the other Act deals with a somewhat, though not 
exactly, similar subject and the object in referring to it is 
to point out the difference between the two enactments20 

13. Glhl>ind Ram v. Kashi Nath (A. I. R. 1936 All. 239) where the Indian 
Stamp Act, 1899 and the Indian Registration Act, 1908, were not held to be in 
pari materia; Abdul Rahim v. Syed Abu MahJJtMd (A. I. R. 19?...8 P. C. 16) ; 
Madhat•rao v. PanM Lal (A. I. R. 1938 Nag. 292). 

14. Nippo,. Yusen v. Ram;iban (A. I. R. 1938 P. C. 152, 158) ; Kamesh
u•ar Singh v. Kullula Prasad (A. I. R. 1935 Cal. 732) ; Emperor v. A/tab Moham
mad Khan (A. I. R. 1940 All. 291). 

15. Emperor v. Khi" Mlllmg (A. I. R. 1933 Rang. 275) ; Alt. Siraj Fatima 
v. Mohammad Ali (A. I. R. 1932 All. 293). The ruling in the latter ca.se di,_ 
apprO\-es o( reference to judicial decisions while interpreting the words o( a 
statute not in pari materia with that to be construed. 

16. Fatima Bibi v. Gancsh II. L. R. 31 Born. 630). 
17. Abdul Rahim v. Sytd Abu .Uo'l&ammad (A. I. R. 19"...8 P. C. 16). 
18. Cassim arul Stms v. Sara Bibi (A. [. R. 1936 Rang. 17). 
19. Pamt.a Chandra v. Bi.>-u•as (A. I. R. 1936 CaL 64, 65). 
20. G . .\' . • -t$.1UU/i v. J"iroppa (A. I. R. 1939 Born. 221). 
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e.g. that between the provisions of this Act and any of the 
Acts of the Bengal, Punjab, C. P. or Madras Legislature 
passed with a similar object, namely that of granting relief 
to heavily-indebted agriculturists. 

(2) Other Acts in pari materia.-As regards Acts in pari 
materia, they should be construed together as one system and as 
explanatory of each othern and all possible attempts should be made 
to avoid repugnance between them.22 In the case of such Acts of 
the same Legislature such a construction should be made on the 
presumption that the Legislature was aware of the state of the law 
when it made the new Act and that it could not have intended to 
alter the law which it could not affect as in the case of that con
tained in an Act of Parliament.23 Further if the words or expres
sions used in the Act to be construed are found to have been taken 
bodily from another enactment in pari materia with it and those 
words or expressions had received a judicial interpretation it must 
be presumed that the Legislature was aware of that interpretation 
and intended it to be followed in the subsequent enactment.:w In 
construing the Act thus by reference to other Acts it should how
ever be borne in mind that it is not permissible to strain unduly the 
language of the statute to be construed, in order to give effect to a 
supposed intention of the Legislature.25 

(3) Previous history of the law.-This and the previous head 
are somewhat overlapping because (1) while Acts which are in pari 
materia with that, the words in which are to be construed, must in
clude that, if any, which may have preceded it and has since been 
repealed or partially amended the previous history of the law on a 
particular subject must also include such an Act. Still, since no 

21. Mahomed Bagar v. Mahomed Kasim (A. I. R. 1932 Nag. 210). 
22. Kha:n Gul v. Lakha Singh (A. I. R. 1928 Lab. 609). 
23. Narsing Das v. Choge Mul (A. I. R. 1939 Cal. 435, 444 F. B.) where 

the Act under consideration was the Bengal Agricultural DebtMs Act (VII of 
1936) ; see also Nagaratnam v. Seshayya (A. I. R. 1939 :Mad.. 361, 365) ; 
Subrahmaniam Chettiar v. 1\fuJhuswami G()Un(/an (3 F. L. J. 157). 

24. Radha Mohan v. Abbas Ali (A. I. R. 1931 All. 294, 299) ; Nagar 
Damodar v. Gange (A. I. R. 1938 Mad. 638, 640) rel);ng on Grieves v. Tofield 
(1882) 14 Ch.. D. 563; Panchayat Board v. W. I. Matches Co. (A. I. R. 1939 
Mad. 421 F. B.). 

25. }Jphammad Hwen v. Jaimini Nath (A. I. R. 1938 Cal. 97, 101). 
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other Act can, on the one hand, be included in the latter, the question 
of the legitimateness, on the other, of a reference to other Acts not 
·included therein is a relevant subject for inquiry and (2) since while, 
on the one hand, many more things besides the previous state of the 
law, such as the preliminary inquiry or inquiries which led to the
drafting of the bill, the draft bill itself, the statement of objects 
and reasons accompanying it, the speech of the Hon'ble Member or 
Members who may have moved the bill in the Legislative Body or 
Bodies, the report, if any, of the Select Committee appointed to 
revise the bill, the bill as revised by it, the minutes of the debates 
that may have taken place in the Legislative Body or Bodies, the 
bill with the changes which may have been made in the provisions 
of the original bill or in the bill as returned by the Select Committee, 
are included in the import of the expression " Previous history of 
the law ", such things do not fall under the head " Other Acts ", 
this head has been considered separately:. 

And it too must be considered under two separate sub-heads, 
namely (a) Previous state of the law and (b) Previous preliminary 
proceedings, i.e. to say, the proceedings ending with the passing of 
the Act under consideration, which comprises all the stages com
mencing from a preliminary inquiry and ending with the debates 
at the third reading of the Bill in the Legislative body or bodies. 
Ordinarily it is the first sub-head which is otherwise named ' Pre· 
vious history of the law ' but that is the result of a looseness of 
phraseology and the other sub-head too must, in my view, be deem
ed to fall under the same head. 

(a) Previous state of the law :-The rules deducible from the 
judicial decisions on this point are the following:-

(1) When the language of a section is clear and unambiguous, 
reference to all internal and external evidence of the inten
tion of the Legislature, the latter of which comprises the 
previous state of the law, is absolutely barred, the said 
intention being in such a case required to be gathered from 
the language itself.26 

26. lshu:ar Singh v. Allah Rakh (A. I. R 1936 Lah. 698) ; Gurudwa:ra 
SanA:hana v. Hua Das (A. I. R 1936 Lab. 298) ; Gowind Ram v. Ptrumal 
(A. I. R. 1927 ~tad. 327) ; Mahomtd l'akub v. Mt. Aziz-un-nissa (A. I. R. 
1935 Oudh. 437) ; Bari.sal Co-operatit·e Banlr v. Btnoy Bhushan (A. I. R. 1934 
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(2) This rule is so inflexible that even if absurdity or mischiev
ousness,27 hardship or injustice/18 anomaly or defeat of the 
policy of the Legislature,29 undesirability or even unreason
ableness, so inequity/1 conflict with the provisions of inter
national law giving rise to a responsibility on the part 
of the Government of the country to foreign powers32 is 
likely to result from giving effect to the provisions of the 
Act, the Court is bound to do so, leaving it to the Legis
lature to amend the Act as and when it thinks proper. 

(3) When however there is any doubt or ambiguity in the 
language of the enactment the question of making a refer
ence to other evidence of the intention of the Legislature 
including the previous state of the law arises. There being 
two decisions of -the Privy Council against the legitimacy 

Cal. 537) ; Ram Ranbijay v. Ram Giri (A. I. R. 1935' Pat. 346) ; Ram Prasad 
v. Emperor (A. L R. 1938 Pat. 403) ; Hatimbhai v. Framrl>z (A. I. R. 1927 
Born. 278) ; J~>ti Prasad v. Amba· Prasad (A. I. R. 1933 All. 358) ; Sati.sh 
Chandra v. Ram Dayal (1. L. R. 48 Cal. 388 Sp. B.) ; Chattar Singh v. Mmkhan 
Singh (A. I. R. 1936 Pesh. 20) ; A. B. Neogi v. B. B. Neogi (A. I. R., 1936 
Rang. 105, 106) ; H. Hagencister v. U. Po. Cho (A. I. R. 1935 Rang. 53) ; 
Mahomed Naim v. Mt. Mumnni.ssa (A. I. R. 1936 Oudh. 32 F. B.) ; Fateh 
Mahomed v. Emperur (A. I. R. 1940 Sind 97) ; Narayan Swami v. Emperi>T 
(66 I. A. 66) ; C1>1jJuration o1 Calcutta v. Kumar Arun Chandra (A.l I. R. 

1934 Cal. 862) ; Ram Lal v. Thakur Das (A. I. R 1938 Pat. 94). 
'l:l. Plara Singh v. Mula Mul (A. I. R. 1923 Lah. 655). 
28. R. H. Skinner v. Bank o1 Upper India (A. I. R. 1937 Lah. 507).; 

Deputy Commissiuner v. Budhu Ram (A. I. R. 1937 Lah. 38) ; Secretary of 
State v. Hajra (1. L. R. 46 Cal. 199) ; Diwan Chand v. Manak Chand (A. I. 
R. 1934 Lah. 809) ; Jageshwar Singh v. Jawahar Singh (1. L. R. 1 All. 311, 
315, F. B.). 

29. loti Prasad v. Amba Prasad (A. I. R 1933 All. 358) ; Ram Prasad 
v. Emperi>T (A. I. R. 1938 Pat. 403) ; Satish Chandra v. Ram Dayal (1. L. R. 
48 Cal. 388 Sp. B.) ; Narendra Nath v. Kamalbasini Debi (1. L. R. 23 Cal. 
563) ; Chattar Singh v, Makhan Singh (A. I. R. 1936 Pesh. 20) ; A. B. Ne1>gi 
v. B. B. Neogi (A. I. R. 1936 Rang. 105, 106) ; Dwarka Mahaton v. Patna 
Municipality (A. I, R. 1936 Pat. 282) ; Biseshwar Baksh v. Bishwa Nath (A. 
I. R. 1935 Oudh. 489) ; Hadayat Ullah v. Gulam Mahomed (A. I. R. 1923 Lah. 
529). 

30. Emperi>T v. Hari (A. I. R. 1935 Sind. 145). 
31. Nannu. Mal v. Ram Chander (1. L. R. 53 All. 334) ; Bhulan v. 

Bachcha (A. I. R 1931 All. 380). 
32. Hatimbhai v. Framroz (A. I. R. 1927 Born. 'l:/8, 333). 
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of such a reference even in case of doubt or ambiguity ex
cept when it is alleged that the Legislature intended to 
make substantial changes in the existing law,33 the Bom
bay and Lahore High Courts and the Sind Judicial Com
missioner's Court3

' had ruled against such a reference, the 
Madras and Patna High Courts had ruled in favour of itas 
while there were conflicting decisions of the Calcutta and 
Allahabad High Courts and the Judicial Commissioner's 
Court at Nagpur.~ This difference of view can now be 
deemed to have been set at rest by the recent decision of 
the Privy Council37 to the effect that such a reference is 
legitimate when the language of an enactment is not clear 
but admits of a doubt. 

33. Administrator-General v. Prem LaJ (1. L. R. 22 Cal. 788 P. C.) on 
appeal from the same case reported in I. L. R 21 Cal. 732 ; Abdul Rahim 
v. Syed Abu Mahamed (A. I. R. 1928 P. C. 16). 

34. Queen Empress v. Tilak (I. L. R. 22 ·Born. 112) ; Gurdial Singh v. 
Central Bomd, Sri Durbar Soheb (A. I. R. 1928 Lah. 337) ; Kkudabux v. 
Punjo (A. I. R. 1930 Sind 265 F. B.) ; Daily Gazette v. Karacht Municipality 
(A. I. R. 19SO Sind 287) ; Murli Mul v. Benarss DtJS ond Sons (A. I. R. 1935 
Sind 62). 

35. Kandappa v. Vengamma (1. L. R. 37 Mad. 548, 554 F. B.) ; Dwarka 
Mahaton v. Patna Mu1aicipality (A. I. R. 1936 Pat. 282, 284). 

36. Calcutta High Court 
For. 

Prem Lal v. Radha Ballav (A. I. 
R. 1931 Cal. 14{)) ; King Emperor v. 
Barendra Kumar (A. I. R. 1924 Cal. 
257 F. B.) ; Sati~h Chandra v. Ram 
Dayal (1. L. R. 48 Cal. 388 Sp. B.); 
Administrator-General v. Prem Lal 
(Suit-1. L. R. 21 Cal. 732). 

Against. 
Queen Empress v. Sri Char an (I. 

L. R. 22 Cal. 1017) ; Debendra 
Narain v. Jogendra Narain (1. L. R. 
1936 Cal. 593). 

AUahaood High Court 
For 

0/]icid Rrceit•er of Muradabad v. 
Haji .\lurtuza .4./i (A. I. R. 1932 All. 
434). • 

Against 
Peare LaJ v. Stmey Lal (A. I. R. 

1936 All. 222). 

Nagpur /. C's. Court. 
FDT 

Diu"(Jn Singh v. Emperor (Appeal
A. I. R. 1936 ~a g. 55, 61). 

Against 
Diu•an Singh v. Emperor (Suit

A. I. R 1935 Nag. 90), 

37. Secrttary of Statt v. Maslt & Co. (A. I. R. 1940 P. C. 105, 109). 
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(b) Previous preliminary proceedings :-Such proceedings. 
would include the reports if any, of the commission or committee 
appointed to investigate the causes of any particular evil and to 
suggest remedies for its removal, like those of the Royal Commission 
on Agriculture and the Indian Central and Provincial Banking In
quiry Committees, the terms of reference to whom included the sub
ject of agricultural indebtedness, the draft bill which may have been 
the first step towards the adoption of the suggested remedy, the 
statement of objects and reasons which usually accompanies such 
a bill, the speech of the Hon'ble Member of Gove~ent who may 
have moved its first reading and seen it through to its end when 
it became an Act, the report, if any, of the Select Committee 
appointed to revise the bill together with the revised bill and the 
minutes of the Debates that may have taken place on the several 
clauses thereof at the meetings of the Legislative Body or Bodies 
as the case may be. All of them are on the same footing because 
nona of them forms part of the Act as may have been assented to 
by the Governor or Governor-General, whose assent is necessary 
according to the Government of India Act, 1935. When attention 
is drawn to any of them a question arises as to what value to attach 
to it while interpreting a part of the Act itself. This must be done 
on the strength of the course of judicial decisions on the point. 
What can be gathered on a perusal of more than a score of them 
is that the Calcutta High Court had in two earlier cases38 held that 
such proceedings can be referred to in order to gather the intention 
of the Legislature in passing an enactment, that when the case re
ported in I.L.R. 21 Calcutta at p. 732 et. seq. went up to the 
Privy Council it held that reference to them for the said purpose 
could not legitimately be made a& and. that since then except in two 
ca~() the learned Judges who had occasions to decide that point 
did not go against that ruling of the Privy Council.41 It may there-

38. Empress v, Kartik Chunder (I. L. R. 14 Cal. 721) ; Administrator
General v. Prem Lal (Suit-1. L. R. 21 Cal. 732). 

39. Administrator-General v. Prem Lal (Appeal-1. L. R. 22 Cal. 788 P. C.) 
40. Per Fawcett J. in Hatimbhai v. Framroz (A. I. R. 1927 Born. 278, 

300) ; Ramireddi v, Sreeramulu (A. I. R. 1933 Mad. 120). 
41. See for instance the ruling!! in Abdul Khan v. Shikara Bibi (A. I. R. 

1928 All. 124) ; Chandi Charan v. Rohini Kumar (A. I. R. 1934 Cal. 119) ; 
D!na Nath v. Raja Sati Prasad (A. I. R. 1923 Cal. 74) ; Gurdial Singh v. 
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fore be taken to be a well-settled rule of the interpretation of Indian 
statutes that none of the proceedings above-mentioned can be look· 
ed upon as a legitimate aid in arriving at the conclusion as to 
the intention of the Legislature in passing an enactment. Some 
of the English rulings on this point do however permit of an histori· 
cal investigation being made in order to clear up an ambiguity.'" 

(4) English law :-It not infrequently happens that an Advo
cate for one of the parties, especially if he is also a Bar-at· 
law, cites several decisions of the English Courts in support of his 
interpretation of a part of an Indian statute applicable to a case 
which he is arguing before an Indian Court. In such cases the 
Court is required to determine the legal value of such decisions or 
of the principles of common law enunciated therein and believed 
to have been embodied in the Indian statute. In order therefore 
that the Court may be properly guided in discharging. that duty 
it should have before it the principles on which the Judges of the 
Indian Courts who had previous occasions to do so have based 
their rulings in such cases. 

Now there are two classes of cases in which such a question 
is likely to arise namely :-

1. When the case falls \\ithin the orbit of a positive Indian 
enactment ; and 

II. When it does not fall within that of any such enactment. 

Cfntral Board, Sri Durbar Saheb (A. I. R 1928 Lab. 337) referring to Re:r. v. 
West Riding of l"urks!Ure Cotmly Council (1906) 2 K. B. 676, 716; Rajmal 
v. Harnam Singh (A. I. R. 19?..8 l..ah. 35) ; Shidramappa v. Nei/JJt•abai (A. I. R 
19:>3 Born. 27'2, 274) ; Ashut<»sh Ganguli v. Watson (1. L. R 53 Cal 929) ; 
Kri.>l.na .4yyangar v. Nalla PtTUmal (1. L. R 43 Mad 550, 559 P. C.) following 
22 Cal. 788 P. C. and Craies on Statutory La11.•, 2nd edn., pp. 133-34 ; In re 
IAJa Harkisa" lAl (A. I. R.1937 Lah. 497) ; SuPt.,.intendf'n! and R. LA., Bengal 
v. Tarat SaJit (A. I. R. 1935 Cal. 304, 305) ; Dtbendra Narain v. Jogendra 
1\'arain (A. I. R. 1936 Cal. 593) ; Ctrrpo-ratiort. of Calcutta v. Monarch Bioscope 
Co. (A. I. R. 1936 Cal. 145) ; Dt~tl(lfklrand Chllf'n! Co. Ltd. v. Su:retary of 
StaJt < :\. I. R. 1939 Born. 215) ; Subrahmania v. SIJnkla GhJJrma (A .. 1 .. R 1935 
~1ad 628) ; Rcma Raubijay v. Ramgiri (A. I. R 1935 Pat.. 346) ; R. S. Ruikar 
,., £,•Pt7l1f <A .. I. R. 1935 !\ag. 149). 

42. Bo1nlc of En4klnd ,., l'agliaM Bros. (1891) A. C. 107, 144; Reg. v. 
Bi~l;op of Londo" ll8S9) 2-1 Q. B. D. 213; Rtt. v. Most (1881) 7 Q. B. D. 244.. 
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The Judges have distinguished between these two classes of 
cases while giving their rulings in favour of or against making use 
of the English decisions or the common law principles on which 
they are based. They are therefore considered here separately. 

I. (1) As regards the first class of cases it has been repeatedly 
and unequivocally ruled that when a case falls under a positive 
Indian enactment, reference to the rules of common law deduced 
from the decisions of English Courts is neither necessary nor per
missible because it is the duty of the Indian Courts to administer 
the Indian statute law as it is and because they would not be 
acting within their authority in engrafting such rules on the Indian 
statutes however wholesome they may be!3 

(2) This absolute prohibition was however held in one case 
to apply to those cases only in which there is no ambiguity in the 
words of tlJ.e section of the Indian enactment to be construed and 
such rules were held to be useful in clearing up an ambiguity there
in, if any, subject to the restriction that in such a case too the 
language of the section to be construed should not be strained in 
order to give effect to such rules.44 

(3) 'Where however it is found that there is an English Act 
embodying such a rule and that the provisions of that Act have 
been practically repeated in almost the same terms in the Indian 
Act, the relevant provisions in the former can, according to a ruling 
of the Sind Judicial Commissioner's Court, be referred to and if 
further they are found to have received a particular interpretation 
at the hands of any English Judges the Indian Legislature must 

43. Indian General Navigation and Railway Co. Ltd. v. Dekhors Tea Co. 
Ltd. (A. I. R. 1924 P. C. 40) ; Wilkinson v. Wilkinson (A. I. R. 1923 Born. 
321 F. B.) ; Satish Chandra v. Ram Dayal (1. L. R. 48 Cal. 388 Sp. B.) ; 
Ganpat v. Sopana (1. L. R. 52 Born. 88, 93) ; Jaisukh!al v. Mahomed Husen 
(A. I. R. 1939 Born. 522, 523) ; Daily Gazette v. Karachi Municipality (A. I. 
R. 1930 Sind 28.7) ; Emperor v. ]oti Prasad (A. I. R. 1932 All. 18, 22) ; Sham 
Sunder v. Emperor (A. I. R. 1932 Oudb. 145) ; Diwan Chand v. Manak Chand 
(A. I. R. 1934 Lab. 809) ; Hem Raj v. Krishna Lol (A. I, R. 1928. Lah. 361) ; 
R. H. Skinner v. Bank of Upper India (A. I. R. 1937 Lah. 507) ; Emperor 
v. Ramanuja (A. I. R. 1935 Mad. 528.) ; Abdul Rahman v. Emperur (A. I. R. 
1935 Cal 316). 

44. Dial Singh v. Emperur (A. I. R. 1936 Lah. 337). 



Sec. 2] PRELIMINARY 31 

be presumed to be aware of it and to have intended that it should 
be followed while construing the provisions in the Indian Act;45 

(4) The Court of the Judicial Commissioner at Peshawar has 
added a rider to this exception to the effect that even in such a 
case, the interpretation put by the English Courts on the words: 
of the English statute found to have been incorporated in an Indian 
statute should not be followed if it is found to be contrary to the 
statute law of India as contained in any other enactment:'6 

II. '\\'here however there is no provision of a; positive Indian 
statute applicable to the facts of a case such as those of a civil 
action for damages for defamation the relevant rules of English 
common law deduced from the decisions of the English Courts must 
be applied to that case:" 

N. B.-A ruling under an English statute law does not fall 
under any of the above categories. It having been based on the 
particular wording of an English statute is in no case a guide to the 
interpretation of a section of an Indian statute."8 

Definitions :-
(1) The term "Award" is, according to this definition, to be 

understood in the sense of an award made, by a Debt Adjustment 
Board duly appointed by the Provincial Government under S. · 4 
of the Act as provided, in S. 24, which relates to the making of an 
award in terms of a private settlement arrived at by the parties 
after an application for adjustment has been made under S. 17, 
or in S. 54, which relates to an award made on such an application 
after the whole procedure upto a scaling down of debts as provided 
in S. 52 has been gone through or to an award made on an appli· 
cation made under S. 23 for recording and certifying a private settle-
ment arrived at independently, or in S. 55, which prescribes the. 
mode of making an award when all the creditors of a debtor agree. 
to a further scaling down of the debts to half the value of the pro
perty of the debtor in consideration of the Prm·incial Land Mortgage 
Bank or any other authorised Bank agreeing to issue to them bonds 

45. 0/Jic'i41 R«tit•tf v. Mt. Parameshu.I(ITi (A. I. R. 1932 Sind 50). 
46. .4l1i.anu B1111k of Simla v. Mian Fnou Shale (A. I. R. 1936 Pesh. 57), 
47. Sati.sh Chandrt1 v. Ram Dayd (1. L. R. 48 Cal. 388 Sp. B.). 
4&. Tar«hlll'ld v. Empertlf' (A. I. R 1938 Sind 116). 
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guaranteed by Government for the respective sums payable to them 
after the further scaling down is made as above-stated, or one made 
by the Court of the First Class Subordinate Judge having juris
diction in the matter on appeal from the award of such Board in 
cases in which an appeal lies to such! Court under S. 9 of the Act. 
For the relevant Rule and Fonns see the relevant Appendix. 

(2) The tenn "Board" wherever it occurs in the Act is to be 
understood in the sense of a Debt Adjustment Board duly establish
ed under the provisions of S. 4 of the Act and according to the rules 
made with reference thereto. 

(3) The tenn "Co-operative Society" wherever it occurs in 
the Act is to be understood to mean a society registered or deemed 
to have been registered under the provisions of the Bombay Co
operative Societies Act, 1925. 

In S. 5 of that Act the societies which can be registered under 
it are described as follows :..-...-4 

5. Subject to the provisions hereinafter contained, a society which has as 
its object the promotion of the economic interests of its 

Societies . which members in accordance with co-operative principles, or a 
may be regtstered. society established with the object of facilitating the oper-
ations of such a Society, may be registered, under this Act, with or without 
limited liability : 

Provided that unless the Provincial Government by general or special order 

.otherwise directs--
(1) the liability of a society of which a member is a society shall be 

limited; 
(2) the liability of a society of which the primary object is the creation 

of funds to be lent to its members, and of which the majority 
of the members are agriculturists and of which no member is a 
registered society shall be unlimited and the members of such a 
society shall, on its liquidation, be jointly and severally liable for 
and in respect of all obligations of such a society ; 

Provided further that when the question whether the liability of a society 
is limited or unlimited has once been decided by the Registrar at the time of 
registration, his decision shall be final. 

This definition is found adopted in S. 2 (2) of the Bombay 
Tenancy Act, 1939 also. 

( 4) The tenn " Court " as used in S. 13 (Procedure in 
appeals), S. 14 (Finality of the order of the Court hearing the 
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appeal). S. 17(4) (Procedure when more than one application for 
adjustment of debts have been made to the same or different 
Boards), S. 61 (Transmission of award to the Court), S. 62 (I) 
(Registration of an award), S. 63 (RecO\·ery of amount due under 
an award), S. 66 (Sale of a part of the debtor's property for the 
liquidation of his debt), S. 75 (Exclusion of the period of proceed
ing before the Board or the Court) and S. 83 (Rules to be made 
by the Provincial Government) means the District Court or the 
Court of the First Class Suoordinate Judge to which an appeal lies 
against the award of a Board under S. 9 of the Act and in the re
maining provisions of the Act, the Ci\il Court of competent juris
diction. 

Under S. 9 (1) of the Act, an appeal against an award lies to 
the Court of the First Class Suoordinate Judge vlithin whose special 
jurisdiction the Board may have been established if the total amount 
payable under it is upto Rs. 5,000 and to the District Court if it 
exceeds Rs. 5,000. 

(5) This is a special definition of the word "Debt" for the 
purpose of this Act. The ordinary dictionat)· -meaning of the word 
is " anything that is owed or is due by one person to another " and 
hence "an obligation or liability" whatever its character and to 
whatever incidents it may be subject. lienee "arrears of wages pay
able in respect of agricultural or manuallaoour" are included there
in according to its usual connotation. But here those arrears are 
specially excluded from its connotation. Moreover from the use 
<lf the word ' means' it is clear that the word is intended to include 
secured and unsecured liabiiities, whether in cash or in kind, due 
from a debtor, whether such liabilities arise, under a decree or order 
d a Civil Court or under any instrument such as a bond, promis
sory note, hundi, bill of e.."tchange, or hand-note, or in any other 
manner. A liability in order to be included in a •• Debt" must be 
<lf an ascertained sum. 

(6) The definition of the word "Debtor" is also a special 
<lne. Its special features are :-(1) It applies both to an indi\idual 
and to an undhided Hindu family who fulfil the conditions laid 
down for them in clauses (a) and (b). The following three condi
tions are common to both namely :-(1) Indebtedness, (2) Holding 
<Jf land used for c.gricultural purpo~ and (3) personal cultivation of 

; 
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such land from a date prior to 1st April 1937. What is "personal 
cultivation" can be gathered from S. 2 (13) read with its two ex
planations. What it is " to hold land " can be gathered from 
S. 2 (B). There is a 4th condition to be fulfilled in each case. In 
the case of an individual it is that he or she must be one having 
an income from sources other than agriculture and manual labour 
which does not exceed 20% of his or her total annual income or 
which does not exceed Rs. 300, whichever is greater. In the case 
of an undivided Hindu family the proportion between the non-agri
cultural and total incomes is the same but the maximum limit of 
the income from non-agricultural sources is Rs. 500. 

Illustration :-If an agricultural debtor has a total income of 
Rs. 1,250 annually, he would be held to be a debtor not only if he 
has been earning Rs. 250 from non-agricultural sources, but also 
if he has been earning more than Rs. 250 from such sources, but 
in that case his such income should not exceed that limit by more 
than Rs. 50. An undivided Hindu family even if there is only 
one earning member in it has the additional advantage of being 
entitled to be held to be a debtor under this Act, even in case its 
income from such sources exceeds that limit by Rs. 250 more. This 
is the significance of the qualifying clause " whichever is greater " 
added at the end of condition (iv) in sub-sections 6 (a) and 6 (b). 

Explanation I.-The word "Agriculture" occurs in condition 
(IV) under both the sub-sections. So far as this Act is concerned 
it not only means the tilling of the soil but also means horticulture, 
i.e. the art of cultivating gardens, the' raising of crops or garden 
produce with well, river or tank water, dairy farming i.e. the main
tenance of a farm for keeping cows (and probably also buffaloes),. 
growing grass for them, selling milk, curds, butter, cheese &c., 
poultry-farming i.e. maintaining a farm for rearing domestic fowls 
for making use of them in one's home or for selling their chickens, 
eggs, feathers &c., stock-breeding i.e. keeping of animals of both 
sexes for the propagation of their species and rearing up their young 
ones for sale &c., and grazing i.e. feeding cattle with grass while 
still in the ground. It does not however mean the mere leasing out 
of land for rent or a share of the crops and the mere cutting of grass 
from a field or wood from individual trees or a forest. Cf. a very 
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similar definition of the same word in S. 2 (1) of the Bombay Ten· 
ancy Act, 1939. 

Includes-It will be noticed that this explanation says that the 
term " Agriculture " for the purposes of this clause " includes " 
horticulture &c. and " does not include " leasing of land &c. It is 
not unusual to find a legislature making use of this wrb in a defini· 
tion. Its significance has been giving rise to controversies as to the 
true meaning of the word or expression in the definition whereof it 
occurs. The following rulings \\ith reference thereto would I hope, 
be found useful when such a controversy arises:-

Inclusive definitions :-The Madras High Court has ruled in 
Madras Cwtral Urban Bank Ltd. v. Corporation of Madras• 9 that 
when a Legislature uses the term " includes " in a definition its 
intention must be either to settle a difference of opinion as to the 
meaning of the term sought to be defined or to bring in other mat· 
ters not ordinarily connoted by that term. 

Confirming that view the Patna High Court has ruled in Bislz
rC"Guath v. Official Receiver50 that it is implied in such a case that 
the term retains its ordinary meaning, whatever else it may mean. 

The Bombay High Court also seems to have confirmed the 
second \'iew out of the two in the Madras ruling, in the case of b1 
1e Strauss & Co. Ltd.61 by saying that the word "include" in a 
definition·clause is to be understood to be enumerati,•e and· not ex
haustive and that it has an extending force and does not limit the 
meaning of the term to the substance of the definition. Itl appears 
howe,·er to have estimated its \'alue more correctly when it ruled 
in Bapu ~'ithal v. Secretary of Stat€"2 that when we have an inclu
!'i\·e definition great care is required in appl)ing it while interpret· 
ing the word wherever it occurs, that it is a recognised principle of 
judicial interpretation that the inclusive meaning is not to be neces
sarily and indiscriminately applied to the word wherever it occurs 

49. A. I. R. 1932 Mad. 4i.f, .t81 in which the English case of Dilu<Orth v. 
Co,1missioner of Stamps (1899) A. C. 99 is referred to. 

50. A. I. R. 1937 Pat. 185 F. B. 
51. A. I. R 1937 Born. 15. 16. 
52. I. L. R. 56 Born. 278. Z8'9-W rel};ng on Emperor v. B. H. De Souza 

(1. 1 .. R. 35 Born. 412). 
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and that the comprehensive sense is " not to be taken as strictly 
defining what the meaning of the word must be under all circum
stances but merely as declaring what things may be comprehended 
within the term where the circumstances require that they should.''33 

Scope of an explanation :-The exact effect of an explanation 
added to a Se:ction is sometimes not easy to ascertain. The: follow
ing case-law with reference thereto would in such a difficulty be 
found to be useful. · 

The Privy Council has· stated in Krishna Ayyangar v. Nalla 
Perumal" that the construction of an explanation must depend upon 
its terms and thaf no theory of its purpose can be entertained un
less it is inferred 'from the language used. This is a very sound 
principle to be adopted for guidance, for, if the natural construction 
of a particular explanation does actually modify the scope of the 
section to which it is appended, whether~ it be by way of enlarging 
its scope or restricting it, effect must be given to it, whatever the 
theory established by the decisions of some of the High Courts may 
be. This brings us to the question of the value to be attached to 
such decisions while ipterpreting an Act. 

judicial decisions as an aid to interpretation :-The Privy 
Council itself has ruled in another casel;o5 that though they " do 
effectively construe the words of an Act of Parliament and establish 
principles and rules whereby its scope and effect may be interpreted, 
there is always a danger that in the course of this process attention 
may be diverted from what has been enacted to what has been judi
cially said about the enactment and the scope of the statute may 
be unduly extended." The Allahabad High Court too has put in 
a similar word of caution against giving an undue importance to 
such decisions in the case of Mirza Zahid Beg v. Emperor.56 The 

53. Em~ror v. B. H. De Souza (1. L. R. 35 Born. 412). For other Eng
lish decisions on the significance of this word see the rulings in Queen v. ] us
ticts of Cambridgeshire (1838) 7 Ad. and E. 480, 491; Meux v. Jacobs (1875) 
I... R. H. L, 481, 493; and Mayor of Portsmouth v. Smith (1885). 10 App. Cas. 
364, 375. 

54. I. L. R. 43 1\lad. 550 P. C. 
55. Attorney-General of Carwda v. AttiNney-General of Ontario (A. I. R. 

1932 P. C. 36, 40). 
56. A. I. R. 1938 All 91. 
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Lahore High Court has however advanced tbe theory that an ex
planation to a section does not enlarge its scope but only makes; it 
clear."' This may be true with regard to the particular explanation 
before that Court but the sound view is that of the Privy Council 
above-mentioned. 

Explanation II :-The above remarks as to the scope of an 
explanation must be made use of while determining the scope of 
this explanation because the expression "To cultivate personally" 
has been further defined in S. 2 (13) and that sub-section itself has 
tv~o explanations. A reference to them makes it clear that Explan
ation II to this sub-section takes for granted that the fact required 
for holding whether an individual or an undivided Hindu family is 
or is not a debtor, namely that he, she or it must be cultivating per
sonally, has been inquired, into and that it has been found that the 
individual or family concerned has been cultivating personally. But 
in order to be placed in the class of " debtors " as defined in the 
present sub-section there is the further condition (iii) in both the 
clauses of this sub-.section that the personal cultivation must have 
commenced from a date prior to 1st April 1937, and must be con
tinuing till the present date, i.e. to say, the date of the application 
under S. 17. Now it may happen that an individual or undivided 
I Iindu family who had been personally cultivating a land used for 
agricultural purposes upto 1st April 1937, may have been dis
possessed of the land for some reason or another after .or even 
on that date, that for some time thereafter he. she or it may have 
ceased to cultivate any such land personally and yet at the date 
of the application he, she or it may. be found to be cultivating per
sonally some land either because the same land had in the mean 
time been re-acquired by any means or because a different land may 
ha\·e been acquired in the meantime. This explanation is intended 
to condone such breaks in the continuity of personal cultivation and 
prcvides that where such is the case the individual or undivided 
Hindu family must be deemed to be a "debtor" under this Act 
e\·en though according to the strict construction of condition (iii) 
in either sub-clause this cannot be made. It \\ill be seen that this 
proves the soundness of the rule of interpretation laid down in the 

57. Kish.an Singh v. Prtm Singh (A. I. R 1937 Lah. 587, 589). 
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' Privy Council ruling. in Krishna Ayyangar v. Nalla Perumaz.~s 

(7) This sub-section defines the term " Financing of Crops'' 
which has been used at some places in the subsequent chapt~s. 

According to this definition it comprises cases of loans being ad
vanced as well after the usual ploughing season as during it and 
those advanced for all the purposes connected with the raising of 
crops and the harvesting thereof which include both the purchase 
of the necessary materials and the employment of labourers. The 
condition to be fulfilled in each case is that the loan must be re
payable during the next harvest season which may differ according 
to the nature of the crops and the climatic conditions of each 
locality. 

Besides the purposes specifically mentioned, this sub-section 
authorises the Provincial Government to prescribe other purposes 
and the present Government has done so by Rule 3. All the other 
purposes mentioned therein should therefore be read as forming 
part of this sub-section. 

(8) This sub-section defines the term "Holder" and the ex
pression " To hold land '' used in the subsequent chapters. This it 
does, not by attempting to define it independently of all previous 
legislation but, by extending to this Act the definition of that term 
contained inS. 3 (11) of the Born. L. R. Code, 1879 and by further 
providing that for the purpose of this Act it shall be deemed to 
include persons who hold lands on the particular tenure mentioned 
therein and shall not be deemed to include those who hold lands of 
the particular class mentioned therein or lands whose owners are 
not individuals but particular classes of institutions. This kind of 
definition therefore serves a triple purpose namely (1) it extends 
the definition of the same teim contained in S. 3 (11) of the Born. 
L. R. Code to cases falling under this Act ; (2) it includes within 
that term that class of watan lands in connection with which some 
service useful either to Government or the village community is 
being actually performed and (3) excludes from it the cases of (a) 
the holders of those Jagir lands which cannot be alienated without 
Government sanction such as Saranjams and (b) the holders of the 
jagir lands belonging to religious or charitable institutions such as 

58. I. L. R. 43 :\lad. 550 P. C. 
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temples, mosques, churches, colleges or Pathsalas or madresas, Gau
F-halas, hospitals &c. 

This sub-section further provides that the expression " To hold 
land " shall be construed accordingly. Hence that term would mean 
"to hold land within the meaning of S. 3 {11) of the Bom. L. R. 
Code, 1879" and would include and exclude respectively the cases 
of the holding of the lands above-specified. 

In S. 3 (11) of the Bom. L. R. Code, 1879 the term "To hold 
land " or '' To be a landholder or holder of land " has been stated 
to mean " to be lawfully in possession of land, whether such posses
sion is actual or not". Hence for the purpose of this Act the terms 
•· Holder " and " To hold land " would respectively mean to be in 
lawful possession of land, whether that possession is actual or con
structive subject to the limitations as to the inclusion and exclusion 
Df the other cases above specified. · 

For the significance of the terms " includes " and " does not 
include" occurring in this sub-section see the Commentary on S. 
2 (6), Explanation 1.59 

(9) As illustrations of this definition see the Forms prescrib
ed by and appended to the Rules made under S. 83 of the Act given 
in Appendix I. 

(10) The term "Resource Society" has been defined in S. 3 
(h) (1) of the Bombay Co-operative Societies Act, 1925. as "a 
society formed with the object of obtaining for its members the 
credit, goods or ser\'ices required by them." 

In the Bill (XIII of 1939) as originally drafted it was a con
dition precedent for the adjustment of an agricultural debtor's debts 
that he should be a member of a " Resource Society " but the 
Assembly did not think it possible that as many resource societies 
would be founded by the time the Act was put into force as would 
be necessary for giving adequate relief to all the persons who de
~rn:d ·it. That condition was therefore deleted from S. 2 (6) .to 

59. Pp. 34-35 supra. 
GO. \"ide the ~peech oi the Hon"ble !o.fr. Latthe who moved the first reading 

d :he Bill in the Lt-gi;;Jati,·e Assembly, extracts from which are given in 
an Appendix and also the speech of R. B. Chitale at pp. 2437-38 of the 
£..,,,ba)' Lt ~i>lutil't' A.sstmbly Dtbatt', 1939, Yo!. Y, Pt. II. 
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( 11) The Provincial Government has been empowered by 
S. 83 {1) of the Act to make rules generally for the purpose of giv
ing effect to the provisions of this Act and by S. 83 (2) to make
them with the particular object of providing for the matters referred 
to in clauses (a) to (o) of that sub-section. The present Govern
ment of Bombay had made 39 rules and prescribed 22 Forms under 
the Revenue Department notification No. 3791133 dated 26th 
November 1940 and published them at pp. 1197-1235 of the Bom
bay Government Gazette, Part IV dated 5th December 1940. The
suggestions received for amendments therein were considered at an 
informal conference of officials and non-officials interested in the 
working of the Act and the Rules and Forms as finally published 
in the said Gazette are reproduced in an Appendix. 

(12) It is clear from this definition of a "Secured debt" that 
it would include not only debts secured by the mortgage of an im
movable property but also those secured by the pledge of ornaments 
or other articles of value because the word " property " must be
deemed to have been used in the sense of both movable as well as 
immovable property. 

(13) This definition of the expression "To cultivate person
ally " is a special one framed for the purpose of this Act inasmuch. 
as ordinarily "To cultivate personally" would not mean anything 
more than " to cultivate by one's own personal labour." This de
finition however embraces within its scope, besides cultivation by 
one's mvn labour, " cultivation by the labour of any member of 
one's family or by servants or by hired labourers under one's per
sonal supervision and even the supervision of the member of one's 
family." It is thus clear that this expression has in this Act a very
"ide significance. The explanations make it still wider as explained 
below. 

Explanation I :-This explanation contemplates the case of a 
person, who was cultivating land used for agricultural purposes 
personally in the sense conveyed by the provision in the main por
tion of this sub-section, d)ing before he could have an opportunity 
to take advantage of the provisions of this Act, on leaving behind 
him as his heir either a "idow or a minor or a person suffering from 
some physical or mental disability who may not be cultivating a 
land personally according to the meaning giyen to the expression 
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in the main portion of this sub-section but may be maintaining her
self or himself on the produce of agricul~ural lands on getting them 
cultivated on her or his behalf by servants or hired labourers or by 
tenants. This explanation provides that such an heir' of a deceased 
cultivator shall also be deemed "To cultivate personally" for the 
purpose of this Act. This applies to the case of an individual debtor· 
only. 

Explanation II :-This explanation contemplates the cases of 
two classes of undivided Hindu families, namely (1) in which there 
is at least one adult member of such family abl~ to cultivate per
sonally and actually doing so and (2) in which there is no adult 
member at all capable of doing so and consequently whose lands 
are caused to be cultivated either by servants or by hired labourers 
or by tenants as in the case provided for by Explanation I. As to· 
both of them this explanation says that they must for the purpose 
of this Act be deemed to cultivate personally. As already explained 
this sub-section together with its explanations is to be read along 
with sub-section (6) (a) and (b) and the two Explanations append
ed thereto. Cf. a similar definition of the same expression contained 
inS. 2 (11) of the Bombay Tenancy Act, 1939. 

(14) This is a negative definition only. It is however capable 
of being construed easily by a reference to the definition of a " Secur
ed debt'' given in sub-section (12) supra. 'When that is done it is 
easily intelligible that what the Legislature meant to convey by 
this negative definition is any debt which is not secured by an 
encumbrance on the whole or a portion of the property of the 
debtor, i.e. to say, any momentary obligation incurred by him 
without creating a burden for its repayment on any specific pro
J)frty of his, whether movable or immovable, irrespectivf\ of whether 
he has or has not passed a ·writing in any form \Vith reference there
to, is an unsecured debt. 

(15) This is the fourth case in which the provisions of another 
Act are extended to this Act, the previous ones being those of ( 1) 
sub-~ion (3) where the definition of a "Co-operative Society" 
as contained in the Bombay Co-operative Societies Act, 1925 is 
extended to this Act ; (2) sub-section (10) where the definition 
o( a " Re~urce Society " contained in the same Act is extended to 
this Act and (3) sub-section (8) where the definitions of the terms 
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.. Holder" and "To hold land" as contained in the Bom. L. R. 
Code, 1879 are extended to this Act, although they being insufficient 
for the purposes of this Act have been modified by a further provir 
-5ion in the same sub-section. It is only when such an extension of a 
-definition given in one enactment passed for one purpose is made, 
that use thereof can be made for the purpose of ascertaining the 
meaning of even the same word or expression contained in another 
Act. Otherwise all definitions given in an Act can be legitimately 
made use of for the purpose of construing any portion of that Act 
orJy.61 The observations made under the sub-heading Other Acts 
not in pari materia under the heading Reference to Subject in the 
·earlier part of the commentary on this section will also be found 
helpful in this connection.62 

This sub-section purports to adopt the definitions of the terms 
·"District Judge", "Joint Judge ... "First Class Subordinate Judge" 
and "Special Jurisdiction" given "in the Bombay Civil Courts Act, 
1869. However in that Act there are no such definitions of these 
terms as such but there are certain provisions therein from which 
it can be gathered what they mean. Thus S. 5 of that Act provides 
that " There shall be in each district a District Court presided over 
by a Judge called the District Judge." From this we can gather 
that the term " District Judge" has been therein intended to be 
applied to designate the Judge presiding over the District Court 
established in each district. Similarly S. 12 of the said Act pro
vides that " The Provincial Government may appoint in any dis
trict a Joint Judge who shall be invested with co-extensive powers 
.and a concurrent jurisdiction with the District Judge except that 
he shall not keep a file of civil suits and shall transact such civil 
business only as he may receive from the District Judge, or as 
may have been referred to him by an order of the High Court." 
From this we can gather that a " Joint Judge " " within the mean· 
ing of the said Act, is a Judge whom the Provincial Government 
may appoint in any~ district and invest with powers as mentioned 
in the section". The significance of the term "First Class Sub
ordinate Judge " has again to be gathered not from one section of 
that Act but from several sections, namely SS. 21, 22 and 24. There· 

61. Mahabaleshu·arappa v. Gopalaswami (A. I. R 1935 ~lad. 673, 675). 
62. See pp. 22-24 supra. 
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out S. 21 only provides that " there shall be such a number of Civil 
Courts in a district as may be required from time to time", S. 22 
provides that "the Judges of such Courts shall be appointed" by the 
Provincial Government and be called Subordinate Judges and S. 24 
provides inter alia that "the Subordinate Judges shall be of two 
classes" and that "the jurisdiction of a Subordinate Judge of the 
First Class extends to all original suits and proceedings of a civil 
nature." Taking the provisions of these three sections together we 
can gather that under the Bom. C. C. Act, 1869, a First Class Sub
ordinate Judge is the Judge of a Civil Court in a district, who is not 
·a Second Class Subordinate Judge and whose jurisdiction extends to 
all such original suits and proceedings of a civil nature as are not 
ccgnizable by any of the Second Class Subordinate Judges in the 
district. Lastly, the term, "Special jurisdiction" too has not been 
defined as such in the said Act but S. 25 of that Act provides that 
"a Subordinate Judge of the First Class shall, in addition to his 
ordinary jurisdiction, exercise a special jurisdiction in respect of 
such suits and proceedings of a civil nature as may arise ";thin 
the local jurisdiction of the Courts in the district presided over by 
Subordinate Judges of the Second Class and wherein the subject
matter exceeds the pecuniary jurisdiction of the Subordinate Judge 
of the Second Class as defined by S. 24." Although the intention 
of the Legislature in enacting this section is to state what additional 
jurisdiction the First Class Subordinate Judge shall exercise, the 
enactment is so clear that it can easily be gathered what the Legis
lature meant by the term "Special jurisdiction" employed to desig
nate that additional jurisdiction. 

(16) This is an additional sub-section in S. 2 of the Act of 
a comprehensive nature likely to make up for any omissions to 
def:ne words occurring in this section. The wording is howewr 
~o general that the Boards and the Courts who ";n have to admini
~ter this Act will have to find out for themselves, from the Civil 
f'roadure Code, 1908 or the Bombay Land Revenue Code, 1879 
whether the words occurring in this Act, which have not been de
fined herein and whose meanings are doubtful, have or have not 
lx-en defined in any of the two enactments mentioned that may 
te found US(':ful for the purpo~. 

C mlstruction of u·ords not specifically dcfincd in this section 
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and rwt covered by sub-section (16) :-In spite of the above 15 sub
sections specifically defining certain words of expressions and the 
16th extending the definitions contained in the C. P. Code, 1908 
and the Bom. L. R. Code, 1879, wherever they are found applicable, 
there must remain certain words of frequent occurrence in this en
actment for determining the meaning whereof no assistance can be· 
had from the said sources. As to them the preliminary observations 
of a general nature made in the beginning of the commentary on 
this section at pp. 21-31 supra will, I hope, be to some extent found 
useful. In addition to them the following result· of a study of the 
judicial decisions with reference to the me~irigs to be assigned to 
some of them may also be found to be of some assistance. · 

(a) Technical :-Technical and non-technical words :-Such 
words may be divided into two classes, technical and non-technical. 
As to when a word can be· placed ir\ the first class, the Allahabad· 
High Court has ruled in In re ]agmandar Das and Others63 that the 
words used in a statute are to be understood in their ordinary i.e. 
non-technical or popular sense unless it is shown that they are used' 
in a special or technical sense. Hence the burden of proving that 
a particular word of doubtful meaning in a statute has been used 
therein in a technical sense will lie on the party who raises the · 
contention that it has been so used. But there ar~ Acts and Acts .. 
Some of them are of a patently technical nature. As ·for the words 
used therein the Lahpre High Court has ruled in the case of Achlme 
Mul v. BalU'ant Singh.,. that "it is to be assumed that the words 
and phrases of technical legislation are used in their technical sense· 
if they have acquired any and otherwise in their ordinary sense." 

(b) Non-technical :-Some of the non-technical words occur
ring in this Act about whose judicial interpretation decisions are· 
available are :-(1) "Proceeding"; (2) "Suits and proceedings"; 
(3) "May"; (4) "Other laws" ; (5) "Includes". I give them 
below for reference in case of necessity. 

(1) A "Proceeding" has been defined in the judgment of 
the Lahore High Court in Murad v. Lala HansrajSfl as "a matter· 

63. A I. R 1935 All. 378. 
64. A. I. R, 1937 Lah. 178. 
65. A. I. R. 1937 Lah. 680. 
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which proceeds or is going on " and has accordingly been deemed 
to include an appeal if one is provided for by the statute in which 
it occurs. 

(2) As regards the expression "Suits and proceedings" the 
same Court has ruled in Kirpa Singh v. Ajaipal Singh66 that the 
expression has different meanings in different statutes and must 
therefore be construed with reference to the context in each case. 

(3) As regards the use of the word "May" before a verb in 
a section or a portion of it, the Bombay High Court has expressed 
the view in Tulsi v. Omka-t~~ that in certain cases it is to be taken 
as conveying a mandate although ordinarily it denotes a recommend
ation or a permission to the Court to do a thing if it thinks proper 
to do so in view of the circumstances of the case. One of those 
-cases can be that in which a statute directs the doing of a parti
·cular thing for the sake of justice or the public good. In such a 
-case before the Rangoon High Court, Otter J. held that the word 
"may" has the force of "shall "68• In the same case Herald Ag. 
C. ]. put the same proposition in a negative form when he ruled 
that " In enactments which confer powers and particularly in en
actments which confer powers on public authorities the language 
of mere permission may not preclude the existence of a duty."69 Con
versely the Lahore High Court has held in Gurdit Singh v. Com
mittee of Management, Gurudu•ara70 that the use of the word" shall'' 
does not necessarily mean that the provision in which it occurs is 
of an imperative nature. 

( 4) The terms "Other law" or "Other laws" occur very 
often in Indian enactments. Ordinarily it must mean " any law or 
laws other than that contained in the enactment under consideration." 
Still a question was raised in the case of Bhim Raj v. Afu.nia 
Scthat~ia whether the term "other laws'' did not refer to the Code 

66. I. L. R 10 Lab. 165. 
67. A. I. R. 1927 Born. 299. 
68. GoN:nmunt of Burma v. Municipal Corporaticn of RDf'lgoots (A. I. R. 

1930 Rang. 297, 306 F. B.) in which Rf'J: v. Bmww cz Salk. 009) and Macd()U
sull v. Patt-rs.ota ( 11 C. B. 755) were referred to. 

69. Op. cit. p. :n>. 
iO. A. I. R 1940 Lab. 266, 267. 
71. A. I. R. 1935 Pat. 243. 
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itself in which it occurred and the Court agreeably to the above 
view held that " it would be contrary to all the known canons of 
the construction of statutes that x .. x .. x .. x .. x words referring to 
" other laws " should be taken to refer to the Code itself." 

(5) For the rulings as to the interpretation of the verb 
"Includes" see the Commentary on Explanation I to S. 2 (6) .o~ 

3. Save as otherwise expressly provided in this Act, 

Savings. 
nothing in sections 17, 31, 32, 33, 3+, 38, 
39, 40, 41, 42, 43, 44, 45, 52, 53 and 5+ 

shall affect the debts and liabilities of a debtor falling 
under the following heads, namely 

(i) any revenue or tax payable to Government or any 
other sum due to it by way of loan or otherwise, 

(ii) any tax payable to a ·local authority or any other 
sum payable to such authority by way of loan or 
otherwise, 

(iii) any liability in respect of any sum due to any 
co-operative society, 

( iv) any liability in respect of any sum advanced after 
1st January 1939 solely for the purpose of financ
ing of crops, and 

( v) any liability under a decree or order for mainten
ance passed by a competent Court. 

Explanation :-"Tax" means any toll, rate, cess, fee or 
other impost leviable by Government or any local autho
rity. 

COMMENTARY 

This sectioQ limits the applicability of the sections mentioned 
therein to the debts and liabilities of a debtor other than those
specified in clauses ( i) to ( v) . 

72. See p. 35 supra. 
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The topics dealt with in the said sections are as follows :

S. 17-Application for adjustment of debts. 
.. 31-Ser.-ice of notice to submit statement of debts. 

47 

.. 32-Voidness of claims relating to the debts in respect of 
which no application for adjustment or for recording 
a settlement has been made or if one was made was 
withdrawn or claims with respect to which a creditor 
had failed to complr '\\ith the requirements of S. 31 
without reasonable excuse. 

.. 33-Duties of parties to attend etc . 

., 3!-Board's power to summon any person. 
,. 38-Taking of Accounts. 
,. 39-Examination of creditor and debtor. 
.. 40-Board's duty to inquire into the history and merits of 

the case. 
.. 41-Board's power to dispense '\\ith the inquiry in certain 

cases. 
,. 42-!\lode of taking accounts. 
,. 43-Board's power to make a presumption against a credi

tor who does not produce account-books. 
,. 44-Board's power to make up accounts on charging rent 

in lieu of profits in certain circumstances. 
,. 45-Board's power to declare a sale to be in the nature of 

a mortgage in certain circumstances. 
.. 5::?-Scaling down of debts. 
.. 53-Kon-recoverability of the amount of debts in e·xcess of 

those to which they are scaled down . 
.. 54-Award. 

Whatever the implication of the particular words med in tho:;e 
~ections. they by virtue of this sa\ing-clause are to be construed 
a-1 not applicable to the debts and liabilities mentioned in the fh·e 
clau::es (i) to (t') of this section. But to this general proposition 
there is again the exception that if it is othernise expre;;slr pro
vided in any of the sections of this Act, then the prO\isions of 
that section should be held applicable to the said debts and liabili
ti~ notwithstanding this sa\ing-clause. 

The propriety of excluding the debts due to GO\·ernment, local 
::n;thorities and Co-operative Societies was much criticised in the 



-48 THE BOMBAY AGRICULTL'RAL DEBTORS RELIEF ACT [Ch. I 

Legislative Assembly when this saving-clause was put to the As
sembly for being passed but the Finance Member who piloted the 
Bill oppoaed the amendments that had been proposed by some non

-official members in connection therewith and the clauses in this 
section were ultimately passed. The minutes of the debates relating 

·to the discussion, though not useful for the purpose of interpreta
·tion may at least be found instructive. They will be found at 
pp. 1286-1308 of the Legislative Assembly Debates, 1939, Vol. VII. 

Clause (i) would include not only arrears of assessment whe
ther payable for the current or any previous years but also those of 

·land-improvement loans, loans advanced for irrigation purposes &c. 

Clause (ii) would in the case of rural areas extend to arrears 
-of local fund cess, village panchayat cess, and sanitary cess if any, 
·due to Local Boards a.nd in the case of urban areas to those of 
house-tax, sanitary cess, halalkhore cess &c. due to municipalities 

·in connection with house-property in such areas, besides local fund 
. cess etc. due to Local Boards in connection with' agricultural Ia·nds. 

Clause (iii) is so worded that it would be immaterial what is 
the purpose for which the Co-Qperative Society, to which the debtor 
is indebted was founded, what is the limit of its operation and 
whether its liability is limited or unlimited. 

Clause (iv) relates to a special class of debts distinguished by 
·the purpose· for which they were incurred. The financing of crops 
as defined in S. 2 (7) is a legitimate purpose for which an agricul
turist is required to incur short term debts. Since the Legislature 
when it passed this Act must have expected that it would come 

-into operation in the year of its passing, it has made an exception 
in the case of loans taken for the above purpose in that year. Now 
however the situation has been changed. Not only the year 1939 
has run out but also the year 1940 and a portion of the year 1941. . 
However so long as the wording of this clause remains unaltered it 
must be .given effect to and the loans taken solely for. the financing 
of crops after 1st January 1939 woUld remain outside the purview 

-of the sections mentioned in this section. 

Clause (v) seems to contain a very salutary provision. It ex
cludes from the operation of the sections mentioned the liability of 

. a debtor arising out of a decree or order of a Civil or Criminal 
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Court for the maintenance of any person, who must presumably 
be a widow or a minor or a disabled person or a deserted wife, 
whom the debtor was bound to maintain out of the income of the 
property in his hands. Such debts cannot justifiably be cut off 
under the provisions of the Act especially when a competent Court 
has gone into the question of their legality. 

Explarwtion :-'\\'hatever the ordinary dictionary or popular 
meaning of the word " Tax '' may be, for the purpose of this section 
it must, by virtue of this explanation, be interpreted to mean any 
toll, rate, cess, fee or other impost leviable by Government or by 
any local authority such as a Local Board or a Municipality or a 
Village Panchayat. 

It should be particularly noted that SS. 23 to 25 relating to 
the necessity to get settlements recorded by competent Boru:ds are 
not among the sections from whose operation the said debts and 
liabilities are exempted. 



CHAPTER II 

CO~STITUTION AND POWERS OF A DEBT ADJUSTl\IENT 

BO.-\RD AND THE POWERS OF THE COURT I~ APPE.-\L. 

4. ( 1) The Provincial Government may, by notifica
tion in the Official Gazette, establish a 

th;o&~~ion of Debt Adjustment Board. Such Board may 
be established for any local area or for any 

class "of debtors in any local area. 

(2) A notification under sub-section {1) shall also be· 
published in the local ~rea concerned in the regional langu
age of that area and in such other manner as may be pres
cribed. 

(3) (i) The Board shall consist of-

( a) one person who holds or has held office
under the Crown in India, or 

(b) a body or association of persons, or 
(c) persons not less than three and not more than 

five in number. 
(ii) "rhere the Board consists of more than one

person, one of such persons .shall be a chairman 
and another a vice-chairman. 

(iii) Persons constituting a Board shall have such 
qualifications as may be prescribed and shall 
be appointed by the Provincial Government. 

( 4) \Vhere the Board consists of five members the
quorum shall be three, and where the Board consists of 
four or three members, the quorum shall be two. 
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(5) \\'here the chairman and other members of the 
Board are unable to come to a unanimous agreement, the 
opinion of the majority shall prevail. \Yhere the Board is 
equally divided, the chairman shall have a casting vote. 

(6) During the absence of the chairman from any 
meeting of the Board the vice-chairman shall act as chair
man. During the absence of both the chairman and vice
thairman from any meeting of the Board, any member 
elected by the members present shall act as chairman. The 
First Class Subordinate Judge, within the local limits of 
whose special jurisdiction the Board is established, shall 
also nominate one of the members of the Board to act as 
thairman in the absence of both the chairman and the vice
thairman and on the failure of the members to elect a 
chairman. The vice-chairman or the member who is so 
elected or nominated as chairman shall, while so acting, 
h~ve the same powers as the chairman. 

(7) \Yhen the Board consists of only one officer or 
individual, the Provincial Government may appoint, in the 
manner prescribed, such number of assessors not exceeding 
four as it thinks fit, to assist the Board in any proceeding 
before it under this Act. In making the award the Board 
shall take into consideration the opinions of such assessors. 

(8) No member of the Board who has directly or 
indirectly, by himself or his partner, any share or interest 
in any transaction in any proceedings before the Board 
shall act as a member of the Board in respect of such pro
ceedings. 

C0!\1!\ffil\'T ARY 

Heading of tht Chapter :-As worded, this heading conveys 
the idea that this chapter contains all that the Act was intended 
to enact in the matters of the Constitution and Powers of a Debt 
Adju~tment Board and of the Powers of the Court in Appeal. As 
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a matter of fact it is so only with respect to the constitution of the 
D. A. Boards and their powers of such a general nature as would be 
useful in all the proceedings before them and those of the Courts 
in appeal and certain incidental matters concerning appeals. 

The sections comprised therein can be grouped together in view 
of their contents as follows:-

SS. 4-5 Appointment and Removal of the Board and any of 
its members when more than one. 

6-7 Powers of the Board and Procedure before it. 
S. 8 Judicial nature of the proceedings before it. 

SS. 9-14 Appeals from the awards and decisions of the Board 
and incidental matters. 

15 Administrative control over the Board. 
16 Board's power to enlarge time. 

As for the use that can be legitimately made of the headings 
of chapters or groups of · sections while interpreting the sections 
under them see the case-law discussed at p. 11 supra under the 
heading Heading of a Chapter as an aid to interpretation. 

A reference to the Subject-Index appended at the end will show 
what specific powers the Boards and the Courts have under this 
Act with respect to the numerous questions which are likely to crop 
up in the course of the exercise of the jurisdiction conferred on them 
by it. . 

Scope of the section and its marginal note :-This section is 
sub-divided into 8 parts or sub-sections, each of which deals with a 
separate topic connected with the constitution of the D. A. Boards 
which is the subject-matter of the section as a twhole according to 
the marginal-note "Constitution of the Board". This note is com
prehensive enough. As for the case-law on the point of Marginal 
note as an aid to the interpretation of the sections to which they 
are appended see pp. 14-15 supra. 

Sub-section (1) :-This sub-section confers on the Provincial 
Government power to establish D. A. Boards as well for any class 
of debtors in any local areas as for any local areas as a whole. Such 
classes would, for instance>~ be the Bhils of the Panch Mahals and 
West Khandesh Districts, the weavers of the Kheda district etc. 
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Owing to the use of the permissive expression " may establish" 
used in this sub-section, it would naturally be supposed that the 
Provincial Government may as well not use the discretion to appoint 
such Boards vested in it by this sub-section. But it must be borne 
in mind that this is a discretionary power conferred on it " for the 
public good " within the meaning of the ruling of Otter J. in the 
case of the Government of Bunna v. Municipal Corporation of 
Rangoon1 and that therefore the word may here has the force of 
shall. Herald Ag. C. J. who presided over the Full Bench which 
decided the said case has put the same view in the negative form 
thus:- "In enactments which confer powers on public authori
ties, the language of mere permission may not preclude the existence 
of a duty "2 and supported it by the ruling in the Bishop of Oxford's 
case.3 The purport of the ruling of the Bombay High Court in 
Ttdsi v. Omkar is also the same as the dictum of Otter J. above
mentioned since it is to the effect that in certain cases the word 
may is to be taken as mandatory. It must therefore be understood 
that the Legislature has cast a duty on the Provincial Government 
to establish D. A. Boards for local areas or for any class of debtors 
in any local areas and that it has left it to its discretion to select 
the local areas and classes of debtors in any local areas which it 
may consider suitable for the establishment of such Boards. But 
ewn there once it decides to make the appointment of such a Board 
it must follow the procedure laid down in this sub-section which 
is that the appointment should be made by a notification published 
in the Official Gazette, which is the Bombay Government Gazette. 
and that laid down in sub-section (2), which is explained below. 

Sub-section (2) :-This sub-section further requires that such 
a notification should be published in the regional language of the 
local area concerned i.e. in the language generally spoken by the 
inhabitants of that area and in such other manner as may be" pres
cribed" which means "prescribed by rules" as provided in S. 2 (9). 

Sub-sectwn (3) :-This section lays down in clause (i) in how 

1. A. I. R. 1930 Rang. m, 306 F. B. 
2. Op. Cit. p. 300. 
3. 5 A. C. 2U. 
4. A. I. R. 1927 &m. m. 
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man! alternate ways a ~· A. Board can be constituted. They 
consist of the appointment of :-

(1) one person only who is or has ever been a Government 
servant; or 

(2) a body or association of persons; 

(3) not less than three and not more than five persons. 

It further provides in clause (ii) that in the third case one of 
the members shall be a chairman and another a vice-chairman. 

Clause (iii) provides that the Provincial Government shall have 
the power to establish the Boards and that in the matter of the 
selection of the persons necessary for their establishment it shall be 
guided by rules defining the qualifications deemed to be necessary, 
framed by itself. 

The Rules framed by Government of Bombay on this point will 
be found in the relevant Appendix. 

Sub-section (4) :-This sub-section provides for the contin
gency that where there are three to five members of a Board, all of 
them may not be present at every sitting thereof. In order that the 
Board's work may not be impeded thereby, it provides that when 
it consists of five members the quorum, i.e. the minimum number 
of members required for proceeding with its work, shall be three 
and that when it consists of four or three members, that number 
shall be two. 

This sub-section cannot apply to the Boards constituted as 
provided for inS. 4(3) (i) (a) and (b), because in the case of a 
body or association of persons selected to constitute a Board it can
not be said that the Board constituted of any of them consists of 
five, four or three "members" which means individual members. 

Sub-section (5) :-This sub-section provides for the contin
gency in which there are three or more than three but not more 
than five individual members of a Board and all of them cannot 
agree on any point arising for decision before them. The pro
vision is that if in such a case the majority of views is on one side, 
the decision of the Board shall be given on that side and that when 
the members are equally divided, as might happen when there are 
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four members, the chairman shall have a casting vote obviously 
in addition to his usual vote and the decision of the Board shall be 
given on that side on which he prefers to give his additional vote. 

Sub-section (6) :-This sub-section contemplates the possibi
lity of the chairman of a Board being absent from any of its meet
ings and provides that ( 1) if the chairman is absent but the vice
·Chairman is present, he shall exercise the powers of the chairman ; 
(2) if both are absent, the members present shall themselves elect 
one of themselves as the chairman for the meeting and he shall exer
-cise those powers ; (3) if both are absent and the members present 
fail to elect a chairman from amongst themselves, the F. C. Sub
ordinate Judge, within the local limits of whose special jurisdiction 
the Board may have been established, shall nominate one of the 
members as the chairman and that member shall then exercise those 
powers. 

In view of the facts that the F. C. Subordinate Judge of the 
district would be at its headquarters and that most of the Boards 
would be established in rural areas, it appears that when the third 
.contingency arises, his nomination would not reach the members 
present at a meeting in sufficient time to enable them to continue 
that meeting after his nomination reaches them. Therefore if the 
chairman and vice-chairman are absent from any one meeting and 
the members present cannot agree amongst themselves to the elec
tion of any of them as the chairman for the· meeting they would be 
well-advised to agree to adjourn the meeting to a date on which the 
chairman or the vice-chairman can attend it rather than make a 
n·port to the F. C. Subordinate Judge and ask him to nominate 
a chairman or ask the parties to go and move him for that purpose, 
unless the period of absence is likely to be a long one. 

Subsection (7) :-This sub-section contains a very revolu
tionary provision so far as the method of civil administration in this 
Province is concerned. The Judges of the High Court and those of 
the Sessions Courts in some districts try certain criminal cases with 
the help of jurors appointed under the Criminal Procedure Code, 
1898. The Judges of the Sessions Courts in the same districts try 
<lther criminal cases and those in the others try all with the help of 
a~~eS-"'rs appointed under the same Code. No Judge at any place 
in the Province engaged in the exercise of civil jurisdiction is ever 
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required to try a case "ith the help of jurors or assessors. S. 4 (3) 
(i) (a) provides that a single individual who has been holding or 
has held an office under the Crown in India may be appointed to 
exercise exclusively the powers of a Board and this sub-section pro
vides that when the Board consists of only one officer or individual 
" the Provincial Government may appoint in the manner prescribed 
such number of assessors, not exceeding four, as it thinks fit, t() 
assist the Board in any proceeding before it under this Act and 
that in making the award (therein)' the Board shall take into con
sideration the opinions of such assessors. The language of the sub
section is apparently of a permissive character and therefore the 
Provincial Government may or may not take advantage of the 
power thus conferred. There is however room for the application 
of the dictum of Otter J. in the case of the Government of Burma v. 
Municipal Corporation of Rangoon5 that the word may has in some 
cases the force of shall. Jt is of course a mere matter of opi
nion. Whatever construction may be put upon it there is a further 
limitation in this sub-section that the appointment of assessors may 
be made for assisting a Board, not in all cases but in some specified 
case or cases coming before it. It must also be noted that the Pro
vincial Government is left free to fix upon the number of assessors 
to be appointed for any particular case or cases subject to a maxi
mum of four. 

Powers of the One-man Board :-Although such a Board may 
be given assessors to assist it in the disposal of any particular cases. 
it is not necessary for it to take their opinions even in such cases 
while passing any other order except that relating to the making of 
an award. That in other cases it would have the power to make even 
an award without consulting anybody goes without saying. 

Sub-section (8) :-This sub-section introduces a partial dis
qualification of the members of a Board in connection with certain 
proceedings before it. It would come into operation if in any of 
such proceedings there is involved a transaction between the parties 
to them in which a member of the Board has a share or interest, 
whether directly or indirectly, either by himself or by his partner 
in business. The kind of disqualification which such a share or 

5. A. L R. 1930 Rang. 'l!Yl, 306 F. B. 
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interest could bring about is that the member concerned cannot act 
as a member of the Board in respect of such proceedings. 

Period of appointment of the Board :-This section does not 
mention the period for which the appointment of the Board is to 
be made. Therefore unless the order of appointment contains any 
definite period for its duration, it must be deemed to be perpetual 
subject to the provisions of S. 5 (1). The case of a resignation is 
quite different. If a Government official duly qualified is appointed 
to discharge the functions of a Board he cannot obviously resign 
the appointment without the previous permission of the Provincial 
Government but non-officials would be free to resign their appoint• 
ments at any time. Their appointments would therefore terminate 
from the date of acceptance of their resignations. 

5. ( 1) Notwithstanding anything contained in sec~ 
tion 4, the Provincial Government may,. 

Removal of after due enquiF at an"· time bv notl'fica-Board or member. J J ' " 

tion in the Official Gazette-
(a) dissolve any Board and establish in its place a 

fresh Board; or 

(b) remove all or any of the members of a Board and 
appoint in their place new members. 

(2) The dissolution of a Board or the occurrence of 
any vacancy on the Board through death, resignation or re
moval of its members under sub-section (1) shall not in 
any way affect the validity of any proceedings pending 
before the Board and the said proceedings shall be conti
nued before the said Board or before any other Board esta
blished in place of the said Board, as the case may be, as 
if there has been no dissolution of the Board or the occur~ 
renee of any such vacancy. 

(3) Save as othenvise prO\·ided in this Act, the pro
<.:ccdings pending before any Board which has been dis
solved under sub-section (1) and in place of which no 
other Board has been established shall be deemed to be· 
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-civil proceedings within the meaning of Section 14 of the 
1 ndian Limitation Act, 1908, and the provisions of the said 
.section shall, so far as may be, apply to the computation 
·Of the period of limitation in regard to any suit or applica
tion which may be instituted in any civil court to enforce 
any claim which was the subject-matter of the proceedings 
·pending before the Board so dissolved. 

COMMENTARY 

. Scope of the section :-Although the marginal note to this sec-
-tion says that it relates to the " Removal of Board or member " the 
-contents of the section show that that is the subject-matter of sub· 
section (1) of the section only and that the other two sub-sections 

·thereof provide for the situation arising .not only out of the opera
tion of sub-section (1) but also out of natural causes, or an action 
on the part of any of the members. The said note is not therefore 
sufficiently comprehensive. As for the legitimate use that can be 
made of a marginal note or a side note see the Commentary at 
pp. 13-15 supra. 

Sub-section (1) :-This sub-section empowers the Provincial 
Government (a) to dissolve a Board and establish a new one in its 
:place and (b) to remove all or any of the members of a Board and 
appoint new ones in their place. 

The manner prescribed by this sub-section for such dissolution 
-or removal is by way of a notification published in the Official 
-Gazette. 

This sub-section further provides that before the Government 
·takes such a serious step it must make a due inquiry. "Wnat i3 
meant by a due inquiry is not stated an}·where and therefore that 
will have to be determined by the Government when a case for an 
inquiry under this sub-section arises. It can however be presumed 
that the enquiry would be made according to the principles of natu
ral justice, i.e. to say, a definite charge would have to be framed and 
.cmnmunicated to the party concerned, it would have to be proYed 
before a quasi-judicial tribunal specially appointed for that purpose, 
the defence of the party concerned would have to be ascertained 
.and he would have to be given an opportunity to cross-examine the 
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witnesses examined in support of this charge and to examine his 
own witnesses, if any, in rebuttal of the charge, before it is decided 
to take action under this sub-section. It is also not stated in the said 
sub-section what acts of commission or omission on the part of a 
Board or any of its members would be considered sufficient to justify 
the holding of an enquiry under it. There is also no rule on that 
point. 

Sub-section (2) :-This sub-section ensures continuity being 
maintained in the proceedings before a Board against which or 
against any of whose members action is taken under sub-section(l) 
or before changes in whose constitution take place by reason of thr 
death or resignation of any of its members. It provides that in spite 
{)( such changes taking place in its constitution the validity of the 
proceedings so far held before the Board shall remain unaffected 
and that the re-constituted Board shall be entitled to continue such 
proceedings further as if no such disturbing factors had come into 
being. 

Sub-sectwn (3) :-In the case of the above nature so far a:; 
it concerns a whole Board it might happen that the Provincial 
Government may decide not to appoint another Board in place of 
the dissolved one. If it so decides it would be a question for con
sideration what are going to be the consequences of such decision 
on the rights of the parties. The Legislature has assumed that in 
such a case the proceedings before the Board would come to an 
end and the parties whose rights are affected by such an event 
would resort to the ordinary Civil Courts for their enforcement. 
'\Yhen they do so a question would arise as to whether the period 
occupied in the proceedings before the Board should or should not 
be excluded while computing the periods of limitation prescribed by 
the lm:Iian Limitatwn Act, 1908 for the enforcement of such rights. 
In order to clear that doubt this sub-section provides that the pro
<:eedings before the Board which may have been dissolved and in 
place of which no fresh one may have been established " shall be 
deemed to be civil proceedings v.ithin the meaning of S. 14 of the 
::-aid Act". This prO\ision too would not by itself suffice because 
the word:; in sub-sections (1) and (3) of that section are :-" .... 
the plaintiff has been prosecuting v.ith due diligence another civil 
proceeding whether in a Court of first instance or in a Court of appeal 
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.... " and for holding a Board to be " a Court of first instance •· 
there is no other section in this Act. On the contrary a consi -
deration of the wording· of numerous sections such as SS. 2 (2) 
and (4), 9, 15, 37, 58, 61, 62, 66, 68(1) and (2)i 69, 73,75 and 
76 leaves no doubt as to a Board -under this Act being intended to 
be treated as a special tribunal and not an ordinary Chil Court. 
S. 7 4 of this Act too is not likely to be serviceable for that purpose 
because it is so worded as to be made use of in the case of proceed
ings before a Board while we are considering a case arising out of 
the abolition of a Board. Moreover it is doubtful whether in a case 
like that, a Board, assuming it to be " a Court ", can be deemed to 
have been unable from defect of jurisdiction or other cause of a like 
nature to entertain a suit or application. This sub-section therefore
further provides specifically that the provisions of S. 14 of the· 
Indian Limitation Act, 1908,1 shall, so far as may be, apply to the
computation of the period of limitation in regard to any suit or 
application which may be instituted in any Civil Court to enforce a 
claim which was the subject-matter of a proceeding before a· Board 
which has been dissolved. This provision shows the anxiety on the· 
part of the Legislature to prevent any injury occurring to the rights 
already acquired by persons residing in an area in which for some 
reason or another the new machinery set up by this Act fails. 

6. ( 1) Subject to the provisions of this Act, the 

Power of Board 
to decide rul que~ 
tions arising on ad
justment of debts. 

Board shall have full power to decide all 
questions, whether of title or priority or of 
any nature whatsoever and whether involv
ing matters of law or fact, which may arise 

1. The relevant portions of the said section are as follows :-
14 (!) In computing the period of limitation for any suit the t~~ 

during which the plaintiff has be€n prosecuting with due diligence another c:mt 
proceeding, whether in a Court of first instance or in a Court of appeal agamst 
the defendant, shall be excluded, where the proceeding is founded upon the· 
same cause of action and is prCl€t.'Ctlted in good faith in a Court, which, from 
defect of jurisdiction or other cause of a like nature, is unable to entertain it. 

Sub-section (2) of that sect.ioo which is intended to apply to the case of 
a..'t applicant is ruso similarly worded except that the word 'app~icat~on_' i,s substi· 
tuted for the word 'suit', the word 'applicant' for, the word plamtiff .and so 

on. 
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in any case within the cognizance of the Board or which 
the Board may deem it expedient or necessary to decide 
for the purpose of doing complete justice or making a 
.complete adjustment of debts in any such case. 

. (2) Subject to the provisions of this Act and not
withstanding anything contained in any other law for the 
time being in force, every such decision shall be final and 
binding for all purposes on all the parties and all other 
persons claiming through or under such persons who are 
parties to the proceedings in which such decision is given. 

CO:\L'\1E~TARY 

Scope of the section :-This section is intended to empower the 
Boards appointed under this Act to decide and decide finally all 
questions, whether of substanti\·e or adjective law or of fact, that 
arise in the course of the proceedings before them or which they in 
the exercise of their discretion deem it expedient or necessary to de
cide in order to do complete justice or to ma..lce a complete adju!3t
ment of debts in any such proceedings. It has been sub-divided 
into two sub-sections. 

Sub-section (1) :-Sub-section (1) thereout gives such power 
to the Boards in the widest possible terms so as to cover all ques
tions of law or fact which may arise in the course of the proceedings 
before them and all, whether so arising or not, which they in their 
discretion consider it expedient or necessary for them to decide, 
keeping in view the fact that it is their duty to do complete justice 
to the parties before them and to make a complete adjustment of 
the debts of the debtors within their jurisdiction unhampered by 
petty quibblings. This power is however " subject to the pro\isions 
()( this Act". Hence if the prmisions of any other section or a part 
of a section of this Act expressly prohibits the decision of any parti
cular questions by them or which confer the power of deciding parti
cular qu~tions on a Judge of a Chil Court, the Boards cannot de
cide them even though they may be arising in any proceeding~ 
befcre them. 

While exercising this wide discretionary power the Board 
should bear in mind that it is an e-stablished rule of law that a dis-
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cretionary power given by a statute must be exercised in strict con
formity with private rights1 and that the Courts would be entitled 
to see that the discretion vested in them is exercised in the proper 
manner.m 

It should also be borne in mind that there is a distinction be
tween a discretion and a duty and that therefore whereas it would 
be absolutely necessary to do an act, to do which the law has cast a 
duty, it is optional whether to do a discretionary act or not. This 
is the gist of the ruling of the Privy Council in Maqbul Ahmad ,-, 
Omkar Pratap.3 According to it when an Act gives a statutory dis
cretion, there can be implied in the Court even outside the limits 
of the Act a general discretion to dispense with its provisions. 
Vv"hen the question therefore is one of law or usage having the force 
of law and is not of a simple nature the Board would be well-advised 
to make a reference under S. 58 to the Court having jurisdiction tO> 
decide the question. 

Sub-section (2) :-This sub-section gives a finality to the deci
sions of the Boards on the questions referred to in sub-section (1-j 
and further provides that they shall be binding on the parties to 
the proceedings in which the questions may have arisen and on all 
other persons claiming through or under them for all purposes, i.e. 
to say, if the same questions were to arise in the same or another 
proceeding before the same Board, or in another proceeding before 
any other Board or in the course of a suit or proceeding before any 
ordinary Court, the decisions of the Board on those questions would 
operate as res judicata within the meaning of S. 11 of the Civil 
Procedure Code, 1908. This finality and this binding character of 
their decisions though given " notwithstanding anything contained 
in any other law for the time being in force ", are nevertheless 
" subject to the provisions of this Act ". Hence if there is a conflict 
between the provisions of this sub-section and those of any other 
section or part of this Act, the latter must prevail over the former. 
Thus for instance S. 9 (2) provides that an appeal shall lie under 
certain decisions of the Board. As against that it cannot be argued 

1. A. B. Moola v. Commissioner fqr the Port of Rangoon (A. I. R. 1931 
Rang. 95). 

2. Dts Raj v. Emperor (A. I. R. 1930 Lah. 781, 786). 
3. A I. R 1935 P. C. 85, 88. 
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that this sub-section has declared the decisions of the Board to be 
fmal but the said specific provision should be construed as an excep
tion to the general rule laid down in this sub-section as was ruled, 
for instance, in the case of Mahomed Sabuddin v. Emperor and: 
Sripad v. Tuljamanrao.' 

Ejusdem generis rule and its applicatwn :-This sub-section 
only gives effect to the well-established rule of interpretation known 
as the ejusdem generis rule, which though originally an English com
mon law rule based on the dictum of Romilly M. R. in Pretty v. 
Solly", has been admitted by the Indian High Courts as binding on 
the Indian Courts also.6 As regards the application and significance
of this rule Sir John Beaumont, the learned Chief Justice of 
Bombay has made some remarkable observations in his judgment 
in Commissioner of Income-tax v. Laxmidas.1 His Lordship says :
"The so-called ejusdem generis rule, which, I cannot help thinking, 
is sometimes misapplied, is merely a rule of construction. When you 
have general words following particular words the general words are· 
limited to things which are ejusdem generis with the particular 
words. But that rule being one of construction should never be in
voked when its application appears to defeat the general intent of 
the instrument to be construed. It has been similarly decided by 
the Madras High Court in the case of Kallingal Moosa v. Secretary 
of Stale8 that if the intention of the Legislature is clear from the 
words of the statute an occasion fo~; the application of the said rule 
does not arise. Though the case there contemplated was that of a 
general provision following a particular one, the rule would be 
applicable even if the re\·erse is the case. Similarly it would be 
applicable as well to the pro\isions of the above nature in a statute 
as to those in an instrument, testamentary or non-testamentary. 

4. A. I. R. 1935 Cal. 281 ; A. I. R. 1938 Born. 372. See also Ram Dayal 
,., Sl1ro Dayal (A. I. R. 1939 Nag. 186). 

5. {1859) 26 Beav. roi, 610. 

6. Sikartdar Khan v. Bu11md KhlM (A. I. R. 19?...6 Lab. 435) ; MuJji Tri
bhott·an v. Dako-r Municipality (A. I. R. 1922 Born. 247) ; Blzana }.[aka" v. 
Empnor (A. I. R. 1936 Bom. 254, 257). 

7. A. I. R. 1938 Bom 41. 

8. I. L. R. 43 Mad. 65. 
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7. ( 1) Subject to the provisions of this Act and any 
rules, the Board shall have the same 

Procedure before powers as are vested in civil courts under 
Boord. the Code of Civil Procedure 

1908, when trying a suit and V of 1908. 

in particular in respect of the following matters:-

(a) joining any necessary or proper parties; 

(b) summoning and enforcing the attendance of any 
person and examining him on oath; 

(c) compelling the production of documents; 
(d) issuing commissions for the examination of wit· 

nesses; and 

(e) proof of facts by affidavits. 

(2) Subject to the provisions of this Act and any 
-rules, the Board may direct any of its members to inspect 
any site, or to examine any witnesses on commission. On 
the inspection of such site by the members and examination 
-of witnesses on commission, a report shall be made to the 
Board. 

COMMENTARY 

Scope of the section :-By this section the Legislature invests 
the Board with the powers of a civil court under certain provisions 
()f the Ci11il Procedure Code, 1908, and with that of appointing one 
of its members, when the Board consists of several individuals, a~ 
.a commissioner for examining a witness or for making a local in
vestigation. 

Sub-section (1) :-This sub-section extends to the proceedings 
before the Board the provisions in the Civil Procedure Code, 1908 
with respect to the powers of the civil courts when trying a suit 
generally in respect of all the necessary acts, and particularly those 
with respect to the acts mentioned in clauses (a) to (c) thereof, . 
subject however, in each case. to the provisions of this Act and any 
rules that may be framed by the Provincial Government in connec
tion therewith. 
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This is another case of a general provision having been made 
in the Act subject to any particular ones that may exist in other 
parts thereof. The provisions in the Code specifically referred to 
in this sub-section are those contained in the following portions 
thereof, namely :-

(a) Joinder of Parties-Schedule I Order I. 

(b) (i) Summoning and attendance of witnesses-Schedule I 
Order XVI. These are to be applied subject to the rules 
made with reference to this subject for which see the rele
vant Appendix. 

(b) (ii) Examination of witnesses on oath-Schedule I Order 
XVIII. 

(c) Compelling the production of documents-Schedule I 
Order XIII. 

(d) Issuing of commissions for the examination of witnesses-
Schedule I Order I rules 1 to 8. 

(e) Proof of acts by affidavits-Schedule I Order XIX. 

Sub-section (2) :-This sub-section authorises the Board to 
issue a commission to any of its own members (when it consists 
<>f more than one) to inspect any site or e.'i.:amine any witnesses on 
commission (under rules 1 to 8, or 9 and 10 of Order XXVI of 
Schedule I to the C. P. Code which has been made applicable by 
sub-section (1) of this section) although a Court is not supposed 
to issue a commission to itself. This power too is however to be ex
ercised subject to the provisions of this Act and any rules which may 
be framed with respect thereto. In this connection it should be 
noted that a member of a Board having directly or indirectly a 
share or interest in any transaction under investigation in any pro
ceeding before the Board, whether by himself or by his partner, is 
disqualified by S. 4 (8) frcm acting as a member of the Board in 
the course of such proceeding. 

This sub-section further provides that the member authorised 
as aboYe to inspect a site or examine a witness on commission shall 
mJke a report of the work done by him pursuant to the authority 
~;hen to him by the Board. 
9 
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8. All proceedings under this Act before the Board 
shall be dee.med to be judicial proceedings 

Proceedings for the purposes of sections 
. ~~m~O:~~~~di- 193 and 228 of the Indian XLV of 1850. 

Penal Code. 

COMMENTARY 

Scope of the section :-This section by enacting that all the 
proceedings before the Board under this Act shall be deemed to be 
judicial proceedings for the purpose of SS. 193 and 228 of the 
Indian Penal Code, 1860, confers upon the Board the dignity and 
solemnity of a judicial tribunal which the nature of the functions 
which it has to perform require. S. 193 of the said Code provides 
in its first part for the punishment of any person who " intentionally 
gives false evidence in any stage of a judicial proceeding or fabri
cated false evidence for the purpose of being used in any stage of 
a judicial proceeding." The maximum punishment prescribed for 
any of those offences is " imprisonment of either description for a 
term which may extend to seven years " and also fine. 

We are not concerned with the second part of the said section 
nor '\\ith Explanations 1 and 2 out of the three Explanations thereto .. 

Explanation 3 to that section includes within the meaning of 
the term " judicial proceeding ", " an investigation directed by a 
Court of justice according to law " and " conducted under the autho
rity of a Court of justice ", . . . . " though that investigation may not 
take place before a Court of justice". There is an illustration also 
below that explanation. It is:-" A, in an inquiry before an officer 
deputed by a Court of justice to ascertain on the spot the boundaries 
of land, makes on oath a statement which he knows to be false. As 
this inquiry is a state of a judicial proceeding A has given false 
evidence ". According to this explanation read in the light of the 
illustration below it, an inquiry made on the spot by a member of 
a Board appointed under S. 7 (2) of this Act to inspect a site or 
examine a '\\itness on commission in connection with a proceeding 
before it would be a " judicial proceeding " and any person making 
during the course of such an enquiry, a false statement on oath or 
solemn affirmation, knowing it to be false, would be guilty of the 
offence of perjury punishable under the above section. 
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The term "Judge" has been defined in S. 19 of the I. P. Code. 
So has the term " Court of Justice " in S. 20 thereof. But a " judicial 
proceeding " has been nowhere defined in the Code but according 
to Dr. Gour "it must mean a proceeding before a judge having 
jurisdiction in the matter."1 

Section 228 of the said Code provides for the punishment of any 
person " who intentionally offers any insult or causes any. interrup
tion to a public servant while such public servant is sitting in any 
stage of a judicial proceeding ". The maximum punishment pres· 
cribed for this offence is simple imprisonment for six months or a 
fine of Rs. 1000 or both. 

It would be well to draw the attention of those concerned to 
the prudent remarks of Dr. Gour v.ith reference to the use to be 
made of this power. He says2 :-"It is pointed out that the Courts 
should not be unduly sensitive about their dignity and comict 
persons for contempt cases in which the insult offered to the Court 
is not intentional e.g. where the accused let fall a coarse expression 
and was afterwards contrite ·or when the offence is technical or of 
a slight and trivial nature and is not calculated to prejudice the 
fair trial. \'\'hen the Court elects to take action it is necessary that 
it should record the stage of judicial proceeding interrupted and 
the evidence that it was intentional. An omission in this respect 
is not curable under S. 537 of the Crimi,wl Procedure Code." 

Ruks for the construction of penal enactments :-It would 
also be helpful and conducive to justice and fair play to know some 
of the general rules for the interpretation of all penal enactments, 
which have by this time been fairly established by judicial deci
sions. They are :-

(1) All penal enactments, whether contained in laws specially 
enacted for the purpose of the suppression of crimes or 
in sections of a penal nature in any special piece of legisla
tion should as a rule be very strictly construed i.e. against 
the crown and in favour of the subject. s 

1. P~ lAw of lndi4 \'ol. I, Para. 2055 at pp. 679-80. 
2. Op. ciL para 2523 at pp. 796-97. 
3. Mwsamat Ktsar v. King Em/>f!Tttr ( 4 Pat. L. J. 74 F. B.) ; Silaumr 

v. Swklrrtz; Singlt (A. I. R. 1930 Oudh. 180) ; 1-·atbull v. Braltmapuri C.,.-
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(2) All law which puts a restraint of any sort on human acti· 
vity and enterprise must be construed in a reasonable and 
generous spiriU 

(3) No court of criminal justice should dispense with the 
statutory requirements of the law as constituting the proof 
necessary to establish a guilt5 and the benefit of a doubt 
must always be given to the accused.6 

( 4) The law as a whole is always subject to evasion in the 
sense that there is no obligation not to do a thing which 
it has not prohibited. It is not evading an Act to keep 
outside it.7 

The last proposition may seem startling, especially to laymen. 
It is nevertheless true. Although an act may be morally culpable, 
the law would not take cognizance of it and punish its doer unless 
it comes within its four cqmers. That does not however mean that 
the law would wink at any breach thereof and therefore the proposi
tion that follows is also equally true. 

(5) Every law is intended to be obeyed and must therefore 
have a sanction behind it. It must therefore be so con
strued as to defeat all attempts to evade it directly or in
directly and it must be understood to extend to all such 
circumstances. 8 

mittee (A. I. R. 1935 Nag. 242) ; HflS/Jn Khan v. Ahmed J(.lum (A. I. R. 1935 
Pesh. 30) ; EmperOT v. Kadarbhai (A. I, R. 1927 Born., 4&3) ; Dattatray v. 
Emperor (A. I. R. 1937 Born.. 28) ; Girjaprasad v. Emperor (A. I. R. 1935 All. 
346). 

4. Kartar Singh v. Ladha Singh (A. I. R. 1934 Lah, 777) ; Netai Chandra 
v. Emperor (A. I. R. 1936 Cal. 529). 

5. Musamat Kesar v. King Emperor (4 Pat. L. j. 74 F. B.) ; Bank of 
Chettinad v. Commissioner of lncame-tax, Madras (A. I. R. 1940 P. C. 183) ; 
King v. Aung Nyam (A. I. R. 1940 Rang. 259) ; Dattatray v, Emper01' (A. I. 
R. 1937 Born. 28) ; Emperor v • .Cizatrabhuj (A, I. R. 1936 Pat. 350) ; Diwan 
Singh v. Emperor (Appeal-A. I. R. 1936 Nag. 55, 62). • 

6. Gauri Dayal v. EmperO'f (A. I. R. 1935 All. 121) ; In re KhairaJi Ram 
(A. I. R. 1931 Lab. 476) ; Parmanand v. Emperor (A. I. R. 1939 Lah. 81) ; 
Ganpatrao v. Emperor (A. I, R. 1932 Nag. 174). 

7. Diwan Singh v. Emperor (Appeal-A. I. R. 1936 Nag. 55, 62). 
8. Mahomed Eagar v. Mahomed Kosim (A. I. R. 1932 Nag. 210). 
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This means that an act would be punishable not only if it comes 
within the express wording of an enactment but also if it comes 
within it by necessary; implication. 

(6) In construing a section of a penal Act which casts upon 
the accused the burden of pro\ing innocence, the, court 
must act strictly.• The same is the rule \\ith respect to a 
penal pro\ision in an Act.10 

(7) The courts must generally lean in cases of doubt against 
any construction of the penal law which is patently oppres
sive to the subject and in favour of that construction which 
is in accord \\ith the general policy of the criminal law.11 

9 ( 1) Every award except an award made in terms 

A I t 
~"'-··-- of a settlement under sub-section ( 4) of sec-ppea o \..OW tS. • 

twn 23 or under section 24- or under sec-
tion 55 shall, at the instance of any party, be subject to 
appeal-

( a) to the District Court within the local limits of 
whose jurisdiction the Board may have been esta
blished, if the total amount of debts payable by 
the debtor under the award exceeds Rs. 5,000, 
and 

(b) to the Court of the First Class Subordinate Judge 
within the local limits of whose special jurisdic
tion the Board may have been established, if the 
total amount of such debts does not exceed Rs. 
5,000. 

(2) E\·ery decision of the Board under sub-section 
(3) of section 23 or dismissing an application under sub
s~:ction (2) of section 35 shall at the instance of any party 
b~ subject to appeal to the Court of the Subordinate Judge 

9. EmptTor v. NatluilcJI (A. I. R. 1939 Bom. 539, 340). 
10. [, rt l'nited Motor Finan.u Co. (A. I. R 1935 Mad. 325). 
11 .. 4. AI. R1111g(l(hariar \'. I"~N~kata.sat•om.i (A. I. R. 1935 Mad. 56); 

Curt111dit1• v. Emt>tTor (A. I. R. 1938 Lah. 691). 
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of the First Class within the local limits of whose special 
jurisdiction the Board may have been established. 

COMMENTARY 

Scope of the section :-As stated at the commencement of the 
commentary on S. 4, this and the following 5 sections provide for 
the making of appeals under this Act and incidental matters. There
out this section confers upon the aggrieved party the right to file 
an appeal against certain awards and decisions of the Board. It 
has been sub-divided into two sub-sections each dealing with the 
right to appeal in a distinct class of cases. 

Sub-section (1) :-This sub-section thereout contains a general 
provision as to the liability to be appealed from of all awards made 
by a Board except those specifically excluded and dividing such 
awards into two classes specifies the Court which would have powers 
to hear appeals against those falling in each class. 

The particular awards that have been excluded from the opera
tion of this provision are those made in terms of a settlement under 
(1) S. 23 ( 4), (2), S. 24 and (3) S. 55. In each of those cases, the 
award that is made, is preceded by an agreement as to the terms 
thereof between the parties concerned. In the first case an award is 
made on an application for recording a settlement arrived at privately 
between a debtor and all or any of his creditors, there being no 
proceeding then pending before the Board to which the application 
is made. In the second case, a settlement is arrived at between the 
parties to an application made to the Board under S. 17 either by 
a debtor or by any of his creditors. In the last case an award is 
made after accounts have been taken, the paying capacity of the 
debtor is legally ascertained and the debts are proportionately scaled 
down but before an award is made as provided in S. 54 of the Act 
the creditors agree to a scheme being framed for the payment of 
their debts by a Provincial Land Mortgage Bank or any other autho
rised bank on their claims being further scaled down as provided in 
S. 55 of the Act, the bank concerned passes bonds to the creditors 
for the amounts respectively due to them after the process of further 
scaling down is gone through, payment under which is guaranteed 
by Government and then instead of in favour of the creditors, an 
award is made in favour of the Bank concerned. The exclusion: of 



Sec. 91 CO::-.:STITlJTIO:-l" Ar-;D POWERS 71 

these three classes of awards is based on the principle of estoppel 
contained inS. 115 of the Indian Evidence Act, 1872, arising out of 
the conduct of the creditors in giving their consent and the other 
party relying upon such conduct and taking a step which changes 
its position materially. 

The division of the awards not falling in the above category 
for the purpose of appeals is made into two classes, namely 
( 1) those under which the amount payable does not exceed Rs. 

5,000 and (2) those under which the amount payable exceeds Rs. 
5,000. Appeals against the former lie to the Court of the F. C. Sub
{)rdinate Judge within the local limits of whose special jurisdiction 
the Board making the award may have been established and those 
against the latter to the Court of the District Judge within whose 
jurisdiction the Board may have been established. 

Sub-section (2) :-This sub-section confers a right of appeal 
against the decision of a Board made under S. 23 (3) and against 
an order of dismissal made by a Board under S. 35 (2) . In both 
the cases an appeal 1\'ould lie to the Court of the F. C. Subordinate 
Judge within whose special jurisdiction the Board may have been 
established. 

It should be noted that this section confers on any party con~ 
•Cerned a right to appeal only against certain awards and certain 
decisions made by a Board. It therefore follows that the decisions 
of a Board other than those mentioned in sub-section (2) are final 
by ,·irtue of S. 6 (2) which should be read along with this sub-section. 

Xature of the right of appeal :-A right of appeal has been 
hdd by the Allahabad High Court in Alley Rasul Ali v. Balkishen1 

and by the Lahore High Court in Ata-ur-Rahman v. Income-tax 
Commissioner, Lahore,2 to be a vested right of action created by a 
statute. It is also called a remedial right.3 Certain rules of construc
tion of statutes affecting such rights have been settled by judicial 
decisions. It would be useful to know them if, as is often the case, 
the statute conferring a right is subsequently amended or repealed. 
I therefore state them below. 

1. A. I. R 1934 AlL 709. 
2. A. I. R. 1934 Lab. 1013<2). 
3. Ramllkrishnt.~ v. Subbmo)'Q (I. L. R. 38 Mad. 101). 
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Statutes affecting vested rights :- (1) There is a presumption 
that every statute is generally prospective, i.e. to say, that it is to
he read as speaking on the date on which it is to be applied, unless 
these are clear words sho"ring a contrary intention either expressly 
.or by necessary implication.' 

(2) The laws of procedure are an exception to this general 
rule.5 

(3) Statutes affecting vested rights must he construed strictly 
so as not to interfere with such · rights unless it is clear from the· 
express words of the statute or it is necessarily implied by them 
that the Legislature intended to affect them.6 

( 4) Such statutes are either interpretative or directory, i.e. tO" 
say, those made with the intention of settling doubtful claims or 
declaratory or imperative, i.e. to say, those which declare certain 
rights for the first time. Those of the first variety are not generally 
retrospective in their operation7 while those of the second variety
are.8 Thus Acts which change the legal capacity or status of a party 
and fall in the latter class generally operate to extinguish, diminish. 

4. Parashram v. Emperor (A. I. R. 1931 Lah. 145) in which the English 
decisions in Midland Railway v. Pye {10 C. B. M. S. 179) and Attorney-General 
v. Sillam {1884) 2 H and C 431 are referred to; Shakuntala Devi v. Kausalya 
Dct•i (A. I. R. 1936 Lah. 124) ; Musamat Lahani v. Bala (1.' L. R. 1922' Nag. 
227); Nepra. v. Sayar Praman.ik (1. L. R. 55 Cal. 67) ; Gulam Daud Khan v .. 
Habibulla Khan (A. I. R. 1936 Pesh. 125) ; Suryamal v. Sri Ram (A. I. R. 
1939 Pat. 158, 160) ; Hayatuddin v. Musamat Rahiman (A. I. R. 1935 Sind 
73, 75) ; Tika Sao v. Hari Lal (A. I. R. 1940 Pat. 385 F. B.). 

5. Sidhu Ram v. Nw Mohammad (A. I. R. 1937 Lah. 506) ; L. Liaq Ram 
v. Har Prasad (A. I. R. 1934 All. 253) ; Ata-ur-Rahman v. lncume-tax Com
mi~sioner. !Ahure [A. I. R. 19:)'4 Lah. 1013(2)) ; Dhirendra Nath v. ljjata/i 
Mian (A. I. R. 1940 Cal. 423) ; Arunachellam v. Vol/iappa (A. I. R. 1938 
Rang. 130 F. B.). 

6. Ram Karan Singh v. Ram Das Singh (1. L. R. 54 All. 299) ; Sivayya 
v. Pratipad Panchayat Board (A. I. R. 1936 Mad 18) ; Vishwanath v. Harihar 
{A. I. R. 1939 Pat. 90) ; Gangmam v. Punamchand (1. L. R. 21 Born. 822) ; 
Bepin Chandra v. Mahim Chandra (A. I. R. 1940 Cal. 345) ; Chudaman Singh 
v. Kamta Nath (A. I. R. 1939 Nag. 230). 

7. Ram Saran v. Balkisan (A. I. R. 1940 Nag. 303) ; Gurdit Singh v. 
Committee of Management, Gurudwara {A. I. R. 1940 Lah. 266). 

8. Debendra Narairt v. ]ogendra Narai11 (A. I. R. 1936 Cal. 593) ; Mar
land v. Narayan (A. I. R. 1939 Born. 305, 307 F. B.) ; Girdharila/ Son & Ct~. 
v. K. GO'Wder (A. I. R. 1938 Mad 688; 700). 
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or vary the extent to which a party can claim the aid or protection 
of the Court.9 But a right of action or appeal is a remedial right 
and is not as such affected by legislation made after its exercise.1

" 

Consequently unless such legislation expressly affects pending suits 
and appeals they must be decided according to the law in force at 
the time of their institution.11 

(5) Rights acquired under judgments, like those acquired 
under statutes are to be deemed to have been intended to be kept 
inviolate12 but if there are words in a statute pointing to an inten
tion of the Legislature to alter existing rights an appeal court is 
bound to take notice of it and give effect to it even though it may 
have been passed after the decree of the trial Court.13 

(6) Amending statutes are as a rule not to be given retros· 
pective effect unless expressly provided therein otherwise.u The 
same is the rule with respect to repealing statutesP 

(7) No greater effect should be given to an intention of the 
Legislature to give retrospective effect to a statutory provision affect· 
ing a vested right than is absolutely necessary according to the clear 
expression or necessary implication of the statutory provision.16 

9. Padgayya v. Baji Babaji (1. L. R. 11 Born. 469). 
10. Musamat Rupi v. SadasJzeo (A. I. R. 1925 Nag. 190) ; Falma Bibi v. 

Ga,..Rsh (1. L. R. 31 Born. 630) ; Ata·ur-Rahman v. Income-tax Commissitmer, 
Lalwre [A. I. R. 1934 Lah. 1013(2) I ; Ranchlwddas v, Ra.nchlwddas. (I. L. R •. 
1 Born. 581); Asikunniss.a Bibi v. DwijendrtJ Krishna (A. I. R. 1931 Cal. 32); 
Ki11g Emperor v. lnd111 Blulshtm (A. I. R. 1926 Cal. 819),; Alley Rasul Ali ,., 
Balkishen (A. I. R. 1934 Lah. 709) ; Zam~dar(J Bank v. Suba (A. I. R. 1924 
Lah. 428) ; Pennisel!·am v. lleerk.lh Vandayar (A. I. R. 1931 Mad. 83) ; Haider 
Hussein v. Puran Mu! (A. I. R. 1935 All. 706 F. B.). 

11. Gi4jrat Trading Co. Lid. v. Trikamji Velji (3 Born. H. C. R., 0. C. J
(5); Prabhakar v. Khanderao (10 Born. L. R. 625). 

12. IAxmanrao v. BalkrisJzna (1. L. R. 36 Born, 617). 
13. Shanliniketan Co-operatit•t Housing Society Ltd. v. Madhat'lal (A. I. 

R. 1936 Born. 37, 41). 
H. Sukal Lakhpat Ram v. Raghu Koeri (A. I. R. 1938 Pat. 109). 
15. Chaudhary Gurs.aran · Das v. Parameshu·ari Charon (A. I. R. 192T 

Pat. 203) ; Makar .-\I; \'. Sarafuddi.n (A. I. R. 1923 Cal. 85) ; Chengay)'tJ v. 
KottayytJ (A. I. R. 1933 Mad. Si) : Kanak Kanti Roy v. Kripa Nath (A. I. R. 
1931 Cal. 321); Shiy11 /IIIUJki , .. Kirtanand (A. I. R. 1936 Pat. 173); Ptnni
$t/t•aflt v. Vttriah Vandayar (A. I. R. 1931 Mad. 83). 

16. Smttar, •f State v. Banlr of India Ltd. (A. l R. 1938 P. C. 191). 
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10. An appeal against a decision or award of the 
Limitation tor Board shall be filed within 60 days from 

appeals. the date of such decision or award: 
Provided that in computing the period of limitation 

-the provisions of the Indian Limitation Act, 1908, appli
cable to appeals shall, so far as may be, apply to appeals 
~under this Act. 

COMMENTARY 

Scope of the section :-This section prescribes a special period 
of sixty days for filing an appeal as provided for in S. 9. Hence an 
.appeal against an award under sub-section (1) of that section or 
;against a decision under sub-section (2)' thereof must be filed with
in sixty days from the date of the award or decision appealed' from. 

But there remains the question of the computation of that 
period because certain unavoidable delays occur at times in doing an 
act which is to be done within a prescribed period e.g. the delay due 

·to obtaining a copy of the decision to be appealed from. Such delays 
are lawfully excusable and hence the Legislature should have by this 
section or another section of this Act provided for the method of 

·computation of the said period when delays occur on account of 
.certain specified causes. Instead of doing so the Legislature has 
·added this proviso which extends the provisions contained in the 
Indian Limitation Act, 1908 withi regard to the computation of the 
periods of limitation for the purpose of appeals and provides further 

·that they shall be made use of so far as they can be made applicable 
·to appeals under this Act. These provisions are contained in Part 
III of that Act comprising SS. 12 to 25 thereof. 

Rules as to the interpretation of the statutes of limitation :
Those provisions are so extensive that it is not convenient to copy 
them out here and comment upon them. However I think it useful 
to state the following rules as to the interpretation of such provi
sions deduced fro~ decided cases. 

(1) The statutes of limitation are, according to rulings of the 
Bombay and Nagpur High Courts,1 intended to check the tendency 

1. RamchanrJra v. Laxman (1. L. R. 31 Born, 162) ; Nmulu v. BhuwfJ41'1Jo 
(A I. R. 1929 Nag. 74) ; Parashram v. Rakhma (1. L. R. 15 Born. 299, 305). 
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of dilatoriness and must therefore be strictly construed. Being in 
derogation of common. rights they cannot be extended to cases not 
dearly covered by them; in other words they should be so construed 
as to advance rather than bar a remedy.2 

(2) When any special statutes lay down any special periods 
for the exercise of rights conferred by them they must be strictly 
fcllowed.3 They cannot be construed on equitable principles,' 
considerations .of convenience being out of place when the language 
is clear:' 

3. When there is a ground for excluding certain periods under 
S. 14 of the Indian Limitation Act, 1908, in order to ascertain what 
is the date of the expiration of the prescribed period, the days to be 
excluded have to be added to what is primarily the prescribed 
period.• 

Although this section and the proviso thereto have been con
strued together in the only way which is reasonable in view of their 
wording, it is not always easy to assess the effect of a proviso on 
the section to which it has been added. The following general rules 
on that point are therefore given in the hope that they ·will be help
ful in arriving at a correct decision in such a doubtful case. 

Proviso as an aid to interpretation :- (1) It: is a well-settled 
canon of construction that a proviso shall not be construed so as to 
enlarge the scope of the enactment when it can fairly and properly 
be so construed as not to have that effect. 7 

(2) The proper way to regard a proviso is as a limitation 
upon the effect of the principal enactment.8 

(3) A proviso should not however be held to be a mere impli
cation to withdraw any part of what the main provision has en
acted.9 

2. BalkrishiUJ v. Baijnath (A. I. R., 1939 Nag. 150). 
3. rfnugopal v. l'enkata Subbiah (1. L. R. 39 ~Iad. 1196, 1199). 
4. 1\'aurangi Lal v. Ram Charan Das (A. I. R 1ro0 Pat. 455). 
5. .-ilfllnd Prakash v. Narayan Das (A. I, R 1931 All. 162). 
6. Maqbul .Umod v. Omkar Pratap (A. I. R., 1935 P. C. 85). 
7. ComiJla Electric Supply Ud. v. East Bengal Bank Ltd. (A. I. R. 1939 

Cal. 669); Perichiappa v . .\'acJziappan (A. I. R. 1932 !\lad. 46). 
8. Musamat Raj Rani v. Du.oarka Nath (A. I. R. 1933 Oudh.. 491, 500). 
9. CIHflmissiontr of lncome-ta%, Madras v. Suppa,. Chettim (A. I. R. 1930 

!\lad. 124). 



76 [Ch. U 

(4) Arguments drawn from a proviso which seek to extend 
the operative effect of a substantive enactment are not legitimate 
unless there is a real ambiguity in the latter.10 

(5) When there is a proviso to a penal clause which is cap
able of a double construction, one of which does and the other does 
not impose a penalty, the Court would favour the latter construc
tion.11, 

11. A memorandum of appeal shall be accompanied 
Court-fees on \Vith court-fees at the followina rates·-

appeals. o • 

(a) in an appeal against the decision of the Board 
under sub-section (3) of section 23 or under sub-section 
(2) of section 35-a court-fee of Rs. 2, 

( b} in an appeal against an award-on the amount in 
dispute at the date payable on a memorandum of appeal 

VII of 1870. 
presented to a civil court under item 1 of 
Schedule I of the Court-fees Act, 1870, as 

if the award was a decree of a subordinate civil court. 

COMMENTARY 

Scope of the section :-This section makes provisions as to the 
levying of court-fees on the memoranda of the appeals provided 
for in S. 9. It makes a: distinction between the appeals from deci
sions provided for in S. 9 (2) and those from awards provided for in 
S. 9 (1). With respect to the former, it prescribes by clause (a) a 
specially fi~ed fee of Rs. 2 and with respect to the latter it provides 
for the levying of ad valorem fees on the memoranda of appeals cal
culated in view of the amounts awarded, according to the scale pres
cribed in item No. 1 in Sch. I to the Indian Cflurt-fees Act, 1870. 

Looking to the trend of the provisions of section 9 and this 
section, both of which must be read together, it appears that the Act 
makes a distinction between an award and a decision and that while 
it prescribes a fi'ted fee of Rs. 2 for the latter it prescribes an ar! 

10. Ram Chunder v. G®'1i Nath (A. I. R. 1926 Cal. 927) ; West Derby 
U11ion v. MelriJpolitan Life Assurance Co. (1897) A. C. 647. 

11. Khemchand v. Ctmrmissioner of Inc~m~e-tax (A. I. R 1934 Sind, 46) • 
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valorem fee for the former. Thereout the term "Award" has been 
defined in S. 2 (1) as " an award made by the Board under S. 24, 
54 or 55 or as confirmed or modified by the Court under S. 9." As 
however the question of levying court-fee is likely to arise before 
an appeal is decided and therefore before there is any occasion for 
the court to confirm or modify an award, that term must, for the 
purpose of this section, be taken to mean "an award made by the 
Board under S. 24, 54 or 55". The term "decision" has not how
ever been defined in this Act. Nor has it been defined in the Code 
of Civil Procedure, 1908, or the Bombay Land Revenue Code, 1879, 
the definitions of words and expressions given wherein are by 
S. 2 (16) of this Act made applicable to proceedings under this Act 
in connection with those words and expressions occurring in it which 
have not been defined therein. We must therefore understand the 
said word in its ordinary dictionary meaning of "a judgment ".1 

Now although "an award" is also "a decision of an arbitrator on 
a point referred to him ",~~. there is no cause for doubt as to what 
is meant by the word "decision" in S. 11 (a) because there are the 
subsequent indicative words "of the Board under sub-section (.1) 
of section 23 or under sub-section (2) of section 35." 

This is a section containing a fiscal enactment which has the 
-effect of taxing a subject who resorts to a Court for the redress of 
his grievance. There are provisions of a similar nature in SS. 24 and 
60 also of this Act. It would therefore be well to bear in mind the 
following general rules of the interpretation of such class of enact· 
ments, enunciated in· reported decisions. 

Rules for the interpretation of fiscal enactments :-(1) ·The 
-courts are not entitled to speculate as to the real or supposed inten
tion of the Legislature when the language of the enactment to be 
-construed is clear.' 

1. ll'harlon's Low Lexicon, 1938, p. 305. 
2. Op. cit., p. 103. 
3. Piara Singh v. AluJa MuJ (A. I. R 1923 Lah. 655) ; Sannu Mul v. Ram 

CIUJndcr (I. L. R. 53 All. 334) ; BhuJan \', Bachcha (A.. I. R. 1931 All. 380) ; 
Danlt..ltlf PraSDJ v. Masudan Sing (A. I. R. 1928 Pat. 85) follo'llring Partington 
v . . -tltorney-W1fii"Tal (38 L. J, Ex. 205); Shanlinikilan ClNJperatit•t Hous
ing SoOt·ty Ltd. v . .\ladhadal <A. I. R. 1936 Bom. 37) ; Bank of England v. 
l'a£/~o Bros. (1891) A. C. 107; Rubinsun v. Canadian Paci.fic Ry. Co. (1892) 
(A. c. 481). 
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(2) But when the language thereof is not clear, taxing statutes. 
must be construed strictly against the crown and in favour of the 
subject:' This is a dictum of English law found in Maxwell's Inter
putation of Statutes but adopted by Indian Judges in many cases. 
Barlee J. while construing an Indian statute in t}?.e case of Com
missioner of Income-tax, Bombay v. Reid explained it as meaning 
that the Treasury cannot tax without the permission of the Legis
lature.5 

(3) The courts should not strain the language of a fiscal en
actment in order to tax a subject6 and no case should be held to fall 
within it unless it does so as the result of a reasonable construction 
being put upon iU If the technical language of a taxing statute is 
to be strained at all it must be strained in favour of the,subject.8 

(4) In such cases the court has always to look to the form of 
the claim in order to see how much fee is leviable. Parties may, in 
order to pay as much less income as possible, avail themselves of any 
camouflage which the law allows or does not forbid.9 

4. Hira Chandv. Emperor (A.I.R.1931Lah.572) ;Devji Goav.Trikamji . 
. (A. I. R. 1935 Pat. 396) ; Malwmed v. Kalibar Rehman (A. I. R. 1932 All. 
526) ; Chuni La] v. Shea Charan La1 (A. I. R.1925 All. 7PR) ; In re Har Krishna 
Das (A. I. R. 1931 All. 401) ; Emperor v. Kadarbhai (A, I. R. 1927 Born. 483); 
Madras Central Urban Bank. Ltd. v. Corporatihn of Madras (A. I. R. 1932' 
Mad. 474) ; Ishwar Dayal v. Amba Prasad (A. I. R. 1935 All. 667) ; Mewa 
Ram v. Municipal Board, Muttra (A. I. R. 1939 All. 466) ; Nek Mahomed v. 
Emperor (A. I. R. 1936 All. 83) ; Sharanbasappa v. Sanganbasappa (A. I. R. 
1935 Born. 256) ; Ram Chand v. Secretary of State (A. I. R. 1936 Sind. 108) ; 
Jatindra Nath v. Madan Mohon (A. I. R, 1936 Cal. 813) ; Mulji v. Municipal 
Commissioner of Bombay (A. I. R. 1939 Born, 471, 476) ; Messrs. LovedaitJ 
Clark Ltd. v. Chairman, Ja!paiguri Municipality (A. I, R. 1937 Cal. 551) ~ 
Tenant v. Smith (1892) A. C. 150. 

5. I. L. R. 55 Bom. 312, 321. 
6. Op. cit. per Beaumont C. J. at p. 318 and also in Commissioner of 

Income-tax, Bombay v. Chunilal B. Mehta (A. I. R. 1935 Born. 423, 425) in 
which Dock Company of Kingston-upon Hull v. Browne (36 R. R. 459) is refer
red ta. 

1. Dattatray v. Emperor (A. I. R. 1937 Born, 28) ; Corporation of Madra$ 

v. Secretary of State (A. I. R. 1940 Mad. 653). 
8. Income-tax Commissioner v. Behari Lal (A. I. R. 1937 Oudh. 416) ; 

Scbhan Khan v. Mohamed Eusoof (A. I. R. 1938 Rang. 141). 

9. Pathumma Umma v. Molliddeen (A. I. R. 19?...8 Mad. 929). 
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(5) A taxing statute must, no doubt on the one hand, be con
strued liberally and fa,·ourably to a subject but on the other equal
ity and impartial justice in the incidence of taxation are of greater· 
moment and the statute must be so construed as to promote equality 
and impartiality of justice.10 

(6) The benefit of a doubt in such a case must be gh·en to the 
subject provided the doubt is reasonable.U 

(7) In construing a fiscal enactment the court must bear it in 
mind that it is not concerned either "ith the spirit of the law or the 
intention of the Legislature but with the actual wording of the 
statute unless such considerations are permitted by its own langu-
age,ll2 . 

12. 
Grounds o.f 

appeal. 

No decision or award of the Board shall be 
modified or set aside in appeal except on 
any of the following grounds:-

{a) such decision or award was improperly procured, 

(b) corruption or misconduct of the Board or any 
member thereof, in the conduct of the proceed
ings relating to such decision or award, 

(c) any illegality or irregularity in the pro~edings 
relating to such decision or award, which has. 
occasioned failure of justice, 

(d) any error of law or erroneous appreCiatwn of 
evidence which has occasioned failure of justice. 

10. CommissWn('f of IMCome-tax, Bihar and Orissa \'. rishu·es.hu•ar Singil. 
(A. I. R. 1935 Pat. 342) ; Auriya Pay Offv:t v. N. A. Committte, Awi.>•tJ (A. 
I. R. 1938 All. 302). 

11. CommissionfT of btrome-tax, Bihll'f ami Ori$SO v. Kamtshu·IJT Singh 
(A. I. R. 1934 Pat. 178). 

12. RaJha Col'ind \'. Rama Brahma (A. I. R. 1935 CaL 7U) ; CmtfXIJriJIJ 
\', Em/HTOT <A. I. R. 1932 !\ag. 17(); /ohrt Eamest v. fogenJra CJumdrtJ (A. L 
R. 1935 Cal. 298l. 
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COM:\iENTARY 

Scope of the section :-This section lays down the only grounds 
on which the Court, to which an appeal is made against an award 
. or decision of the Board, can modify ot set aside the same. 

Ground (a) :-Thereout ground (a) is worded in such general 
terms that attempts are likely to be made to bring within its pur

·view all cases not falling under any of the three succeeding grounds. 
It seems to have been inserted in order to cover cases of partiality 
·which may be the result of some influence brought to bear on the 
.Board or any members of it but which cannot be held to be instances 
of corruption or misconduct on the part of the Board or any of its 
members. It might also cover cases in which the Board and the 
:members individually may be perfectly innocent but they may have 
:been misguided or kept in the dark as to a material point by a 
:member of the Board's establishment as the result of corruption or 
misconduct on his part or ~f some influence brought to bear on him. 
But as in a judicial matter the Court cannot go outside the record 
of the case, the case set up under this clause must be capable of 
. being borne out by the record before the Court. 

Ground (b) :-This ground relates to actual bribery or mis
·.conduct of the Board or any of its members while conducting the 
·proceedings relating to the decision or award appealed from. " Mis
.conduct" here must be understood in the same sense in which it was 
·underst<l>d under Para. 15 of Schedule II of the Civil Procedure 
Code, 1908. Technical misconduct would therefore be deemed to 
have been included therein. It would not necessarily imply moral 
turpitude and would include neglect of duties and responsibilities and 
what courts of justice would expect from the Board and its members 
before allowing finality to their awards and decisions.1 Violation 
of the principles of natural justice such as hearing evidence on one 
side in the absence of the other without giving the latter an oppor
tunity of meeting and answering it,2 would be considered miscon-

1. Ganga Sakai v. Lekhraj (1. L. R. 9 All. 253) ; Amir Begum v. Badru
di,l (1. L. R. 36 All 336 P. C.) ; Tyebbhoi v. Abdul Husen (25 Born. L. R. 
392). 

2. Cursetji v. Crowder (1. L. R. 18 &:m. 299) ; Mahomed Ajzal v. Abdul 

Hamid (7 Lab. L. J. 463 = 88 I. C. 161). 
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<luct. Proceeding with the work although there may be no quorum 
.as prescribed by S. 4 ( 4) would, on the principle laid dovm in 
Thammanimraju v. Bapirajua and Nand Ram v. Fakir Chand\ be 
held to be misconduct within the meaning of this clause. So would 
the making of inquiries as to matters relating to the proceedings 
from outside sources in the absence of the parties, according to the 
principle acted UJX>n in Abdul Hamid v. Muhammads and Bhaiya 
"\'.fageshwar/1 In this connection it must be borne in mind that deci
sions under other Acts containing the same or similar words or ex
pressions must be made use of with great caution. The principles 
<m which that can be done have been stated under the sub-heading 
Other Acts not in pari materia in the course of the Commentary on 
the expression Reference to subject occurring in S. 2 of this Act.7 

Ground (c) :-Under this head will fall all cases in which 
there has been an illegality i.e. a violation of the specific pro\isions 
<>f law or an irregularity i.e. a failure to observe the rules of proce
dure laid down by this Act or the Rules made under it. But 
in order that an illegality or irregularity may entitle a party affected 
by it to get the av.CU"d or decision modified or set-aside, it must have 
resulted in a failure of justice, i.e. to say, the award or decision 
must have been otherv.ise than it should, according to law, have 
bt-en. It should be noted here that there is a distinction between 
tr.e wording of ground (c) of this section and ground (c) contained 
in S. 115 of the Civil Procedure Code, 1908, as pointed out be
low:-

S. 12(c) of this Act. 
•· x x x any illegality or irregularity 

.in I he proceedings reWi.ng to such 
lleci.sio,. or au•(Jfd u!hich has occa.sion
.td tJ failure of justice." 

S. IlS(c) of tlu! C. P. Code. 
"' If such Subordinate Court ap

pears x x x to have acted in the 
exercise of its jurisdiction illegally 
or with rrwterial irregularity." 

Great care must therefore be exercised before applying the rulings 
under S. 115(c) of the C. P. Code to cases arising under S. 12(c) 
<>f this Act. 

3. I. L. R. 12 Mad. 113. 
4. I. L. R. 7 All. 523. 
5. I. L R. 8 Lah. S29, 
6. I. L. R. 52 All. 938. 
7. ~ pp, 22-2-1 AI/J'T4. 

10 
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Ground (d) :-This ground seems to have been intended to 
cover cases of a wrong view of any of the provisions of the substan
tive law of the province which includes both the statutory law and 
the personal laws of the parties concerned and of an erroneous 
evaluation of the evidence, oral, circumstantial or documentary .. 
that may be on the record. Here too the errqr of law or erroneous 
appreciation of evidence in order to justify a modification or reversal 
of the award or decision of the Board must have resulted in a failure 
of justice as above-explained. The cases of errors in law, subject to. 
the above limitation, will be similar to those which are contemplated 
by ground (a) inS. 100 of the Civil Procedure Code, and therefore 
cases under it, can, with due caution as above, be made use of in 
giving effect to the provisions of this part of ground (d) in this sec
tion. Similarly cases of erroneous appreciation of evidence resulting 
in a failure of justice are those contemplated by ground (c) in 5.100· 
of the same Code so far as it concerns a substantial error or defect 
in the procedure provided. by any other law for the time being in 
force. Therefore cases falling under that provision of the Code can,. 
with due caution, be made use of in giving effect to the provisions 
of this part of ground (d) in this section. 

Restraint on jurisdiction :-This section puts a considerable 
restraint even upon the limited jurisdiction to hear appeals against 
the kinds of awards and decisions mentioned in S. 9 inasmuch as 
it confines that jurisdiction to the classes of cases specified in the 
four grounds mentioned therein. Therefore even if an appeal against 
an award or decision of a Board has been filed the Court cannot 
grant relief to the appellant by way of modification or reversal of 
the award or decision unless it is made out that the case falls under 
any of the specific grounds mentioned therein. In the case of such 
a provision of law questions of jurisdiction naturally arise. When 
such questions do arise the following principles of interpretation 
in addition to those mentioned in the commentary on S. 9 above· 
would, it is hoped, be found useful. 

Rules for the interpretation of provisions curtailing a court's 
jurisdiction :-(1) A Judge can amplify his jurisdiction by putting 
a reasonable construction on the words of a statute but he cannot 
strain the language thereof for that purpose. This means that he 
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would be within the law if he can do that without doing violence 
to such language.8 

(2) A right vested in a court of law cannot be taken away by 
mere inferences depending on individual inclinations or interpreta· 
tions.9 A mere creation of a special remedy and a special tribunal 
for its enforcement does not mean ouster of jurisdiction.10 

(3) The exclusion of the jurisdiction of a civil court is not to 
be readily inferred. · Even when it is made expressly or by necessary 
implication, the courts have jurisdiction to examine into cases where 
the provisions of the Act have not been complied with or the statu
tory tribunal has not acted in conformity with the fundamental 
principles of judicial procedure.U 

13. In the hearing of appeals made under this Act, 
the Court shall follow the procedure pro-

Procedure in vided in the Code of Civil 
appeals. Procedure 1908, for the V of 1908. 

hearing of appeals from original decrees so far as may be 
applicable. 

COMMENTARY 

Scope of the section :-This section provides for the procedure 
to be followed by the Court to which an appeal has been made, in 
hearing it. In doing so, it does not lay down any new and independ
ent rules but only extends those contained in the Code of Civil 
Procedure, 1908 as regards the hearing of appeals from original 
decrees, which means what are called First Appeals. Those provi
sions are contained in Rules 9 to 34 of Or. XLI of Schedule I to the 
said Code. In order that an indiscriminate use thereof may not be 
made it adds that it shall be made so far as the procedure therein 
prescribed can be made applicable. The Court will thus have to use 
its judicial discretion while determining whether and how far any 
particular rule out of those above-mentioned is applicable to an 
appeal before it. 

8. Khudabux v. Pu.njo (A. I. R. 1930 Sind 265 F. B.). 
9. Deputy Commissioner v. Bu.dhu Ram (A. I. R. 1937 Lah. 38 F. B.). 

10. Karam De~·i v. Radlu.l Kishan (A. I. R 1935 Lah. 406). 
11. St'C'Tctary of Stale v. Maslc & Co. (A. I. R 1940 P. C. 105, 110). 
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14. Notwithstanding anything contained in any 

Court's deci- other law, no further appeal· shall lie 
sion or order to against a decision or order of the Court 
be final. under this Act. 

COMMENTARY 
Scope of the section :-This section contains a negative provi

sion prohibiting an appeal against the decision or order of the Court, 
whether it be that of the F. C. Subordinate Judge oc that of the 
District Judge. The effect thereof is that such decision or order will 
be final and no second appeal would lie against it. · 

jurisdiction of Superior Courts :-This is therefore a provision 
affecting the jurisdiction of the superior courts, which would be 
that of the District Judge if the decision or order had been passed 
by the F. C. Subordinate Judge under S. 9 (b) and that of the High 
Court if the decision or order had been passed by a District Judge 
under S. 9 (a): Such a provision appears to have been necessary 
because unless expressly barred a second appeal would lie in such 
cases under the provisions of S. 100 of the Civil Procedure Code. 
1908 and because it has been ruled by several High Courts that 
there is no presumption as to ousting or restricting the jurisdiction 
of the superior courts and that an intention to do so must be in 
express terms.1 What is meant by this proposition has been further 
made clear by the Calcutta High Court in Narsing Das's case by 
saying that it is not necessary that there should be express words 
for this purpose but that what is necessary is that the language used 
must be clear and unambiguous, showing the intention of the Legis
lature to take away the jurisdiction of a superior court. From the 
fact that what is barred is a " further appeal " only, it can legiti
mately be inferred that a revision application is not barred. 

The expression " any other law " used in this section must be 
deemed to contain a reference to that contained in S. 100 of the 
Civil Procedure Code. It is the general law of procedure appli-

1. Balwont v. Secretary of State (7 Born• L. R, 497) ; Ibrahim v. Musa
mat Zainab (A. I. R. 1935 Lah. 613) ; Narsing Das v. Choge Mul (A. I R. 
1939 Cal. 435, 445, F. B.); Musamat Ketaki Kuar v. Shea Narain (A. I. R. 
1931 All. 706, 7fJl). 



Sec. 12] CONSTITUTION AND POWERS· 85 

cable to all proceedings of a civil nature and an appeal to the Court 
of a F. C. Subordinate Judge or a District Judge under this Act 
would be deemed to be a proceeding of such a nature. The provi
sions of Rules 9 to 34 of Order XLI of Schedule I to the said Code 
have also been made applicable to such an appeal so far as they are 
applicable, by S. 13 of this Act. In spite of them no second appeal 
would lie under this Act on account of this clear provision to the 
ccntrary. The said expression cannot, as ruled in Bhim Raj v. 
Munia Sethani,2 have reference to the Act itself in a section whereof 
it is contained nor to any provision contained in the Dekkan Agri
culturists Relief Act, 1879, which it repeals by S. 85 from the date of 
the establishment of a Board in any local area, so far as that area 
is concerned. 

15. ( 1) A Board shall in all proceedings under this 

Control over 
Board. 

Act be subject to the control of the Court 
of the First Class Subordinate Judge with
in the local limits of whose special juris

diction it is established. 

(2) The Fir~t Class Subordinate Judge or any per
son authorised by him may inspect or cause to be inspected 
any property, books or documents in possession of or under 
the control of the Board and require the Board to furnish 
such statements, accounts, reports, copies of documents or 
such other information relating to the proceedings and 
duties of the Board and may pass such orders thereon as 
he thinks fit. 

COl\IME~TARY 

Scope of the section :-This section places the Board under 
the administrative control of the F. C. Subordinate Judge "ithin 
the local limits of whose special jurisdiction it may have been esta
bl;shed, whatever the nature of the p~gs conducted before it. 

Sub-section (1) :-This sub-section contains a general pro\'i
sion for the above purpose. 

2. A. I. R. 1935 Pat. 243. 
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Sub-section (2) :-This sub-section further particularly pro
vides for the inspection of the property etc. in the possession or 
under the control of the Board and for statements etc. being called 
for in the exercise of the power of administrative control conferred 
by sub-section (1). It is permissible under it for the F. C. Sub
ordinate Judge ooncerned either to go personally to inspect the 
property etc. or to depute any one else bound by his orders, to do 
so on his behalf and make a report to him. It would also be within 
his discretion to call for statements, accounts, reports, copies of 
document~ or such other information relating to any of the pro
ceedings before, or to the duties of, the Board and pass such orders 
thereon as he thinks. proper, instead of going out for a personal 
inspection or deputing any one else for that purpose and the Board 
concerned would be bound to carry out such orders. 

16. \Vhere any .Period is fixed or granted by the 
Board for the doing of an act prescribed 

Power of Board II d b h' A h B d · to enlarge time. or a owe y t IS ct, t e oar may, m 
its discretion, from time to time, enlarge 

such period, even though the period .originally fixed or 
granted may have expired. 

COMMENTARY 

Scope of the section :-This section confers on the Board a 
general power to extend the period fixed or granted for doing any 
act in relation to the proceedings before it, as and when it pleases. 
It is remarkable that it empowers the Board to extend the time 
fixed for any purpose even after that time has expired and that since 
it does not contain any words requiring an application being made 
by a party for that purpose, the Board can extend the period fixed 
for any purpose even suo moto. This is a power similar to that confer
red on the civil courts with respect to references to arbitration made 
through them by Para. 8 of Schedule II to the Civil Procedure Code 
1908, which gives effect to the ruling of the Allahabad High Court 
in the case of Har Narain v. Bhagwant.1 

1. I. L R 10 AD. 137. 



CHAPTER III. 

PROCEDURE FOR .-\DJVST:\IEXT OF DEBTS. 

17. ( 1) \Vi thin eighteen months from the date on 

A I
. . f which a Board is established under section 

pp 1catJon o r • • 
;adjustment of 4, any debtor may make an apphcatwn to 
·debts. the Board for the adjustment of his debts 
under this Act as hereinafter provided. 

(2) Unless the debtor has already made an appli
·Cation under sub-section (1), his creditor may make an 
application to the Board for the adjustment of his debts 
within the period specified in sub-section (1). 

(3) An application under this section shall be made 
·to the Board established for any local area if the debtor 
-or any of the debtors who is a party to the application 
ordinarily resides in such area, or to the Board established 
for the class of debtors, if the debtor or any of the debtors 
who is a party to the application belongs to the said class. 

( 4) \Vhen more than one application has been made 
lo the same or different Boards by or in respect of the same 
.debtor or one or more of the joint debtors, 

(a) if the Boards are established within the local limits 
of one Court, that Court, and 

·(b) if the Boards are established within the local 
limits of more than one Court, a District Judge 
or a Joint Judge appointed in this behalf by the 
Provincial Government, 

~hall after holding such inquiry as it or he thinks fit, direct 
that all such applications shall be dealt with by any one of 
such Boards as may be specified in the direction: 
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Provided that the Board so specified shall be one of 
tlte Boards referred to in sub-section (3). 

(5) No objection as to the place of presentation of 
the application shall be allowed by the Board or the Court,. 
unless such objection was taken at the earliest opportunity 
before the Board to which the application was made and 
unless there has been a consequent failure of justice. 

COMMENTARY 

Scope of this C.hapter :-With S. 17 begins the third chapter
of the Act. The first chapter thereof comprising SS. 1 to 3 and bear
ing the heading PRELIMINARY contains provisions as to the title,. 
extent and commencement of the Act, definitions of certain words. 
and expressions occurring therein and a general clause applying the 
definitions of other words and expressions occurring in the Act but. 
not defined inS. 2, contained in the Code of Civil Procedure Code, 
1908 and the Bombay Land Revenue Code, 1879 so far as they may 
be applicable in view of the context in which the word or expression 
occurs and lastly a saving-clause, excluding certain kinds of debts 
from the operation of certain sections of the Act. The second chapter 
headed Constitution and Powers of the Board and of the Court i1t 
appeal provides for the setting up of Debt Adjustment Boards of 
various types according to the needs of various localities and of 
various classes of debtors, the general powers of the Boards in re-· 
lation to the matters falling within their cognizance, for appeals 
being filed in certain Courts against specific awards and decisions 
of the Boards, for charging Court-fees and following a particular 
procedure &c. in connection with the appeals. These provisions 
too are more or less of a formal nature. The special remedy pro
vided for in this Act for relieving the agricultural debtors of their 
liabilities so far as they affect individual money-lenders forms the 
subject-matter of Chapters III and IV of this Act. Thereout 
Chapter IV again which contains provisions enabling a Board or 
a Court to declare an agricultural debtor insolvent suo mot() and' 
take further proceedings as if the declaration had been made under 
S. 27 of the Provincial Insolvency Act, 1920 is likely to come intoo 
operation only in certain cases if certain conditions are fulfilled. 
Hence it is Chapter III alone t~t is the most important chap-
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ter of this Act as the provisions contained therein are likely 
to be of use in the case of all agricultural debtors seeking relief 
under this Act. These provisions are contained in SS. 17 to 67 
of this chapter. Thereout those which concern the special remedy 
provided for by this Act are :-Sections 17 to 22, 26, 31 to 33, 
35, 37, 38 to 46, 47, 48 to 57, 59 to 66 and 67. Sections 23, 24 
and 25 relate to the settlement of debts arrived at without inter-
ference by the D. A. Boards, either before or after an application 
under S. 17 has been made and the legal effect of a settlement not 
brought to the notice of the Board as provided for. Sections 27 to 30,. 
and 3·t, 36, and 58 relate to matters of procedure only. The cumul
ative effect of all these provisions will be found discussed under the 
heading Remedy provided by the Act in the Introduction to this 
Act. 

Heading of this Chapter :-It can be readily understood that 
in view of the nature of the contents of this chapter its heading· 
" Procedure for the adjustment of debts" is not sufficiently com
prehensive. \\"hen such is the case the rules of interpretation relat
ing to such headings given in the beginning of the Conunentary on 
Chapter Jt above will, I hope, be found useful. 

Special tribunals and the citfil courts :-From the facts that 
S. 4 of this Act provides for the appointment of Debt Adjustment 
Boards and that this section and several others in this chapter give· 
jurisdiction to such Boards to take exclusive cognizance of proceed
ings started under thi~ Act subject to the control of the First Class. 
Subordinate Judges within the limits of whose special jurisdiction 
they mar have been established and that S. 37 directs the ordinary 
ch·il courts to transfer to them all pending suits, applications for· 
execution and incidental proceedings to which debtors under this 
Act whose total liability does not exceed Rs. 15,000, are parties, 
it can be inferred that this is a special piece of legislation providing
for a special remedy being availed of by certain classes of persons 
for checking a specific mischief, and from the fact that the juris
diction of the chil courts to entertain certain classes of suits and 
proceedings is ousted by S. 73 it can be further inferred that it 
affects the jurisdiction of such courts under the ordinary laws. This 

1. Vide pp. 11-12 supro. 
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is not the first instance in which an Indian Legislature has thought 
fit to do so. Even apart from other evils that consisting of the 
heavy indebtedness of agriculturist debtors has itself been attacked 
in several other provinces of India by such special pieces of legis
lature whose principal features have been mentioned in the Intro
-duction. An amount of case law has therefore grown up around 
them. Believing that the judicial principles deducible therefrom will 
be helpful in dealing with cases arising under this Act so far as 
the question of jurisdiction is concerned I give them below :-

(1) It is a cardinal principle of the construction of statutes 
that those which set up special tribunals ousting the jurisdiction of 
the ordinary civil courts, must, as a rule, be construed strictly.2 

(2) There is a general presumption against an intention of the 
Legislature to oust the jurisdiction of the civil courts.3 

(3) Such an intention can therefore be inferred from the lan
·guage of the statute only if there are in it clear words for that pur
·pose or if the words used therein are such that such an inference 
·drawn from them can be deemed to be reasonable.4 

( 4) Ouster of jurisdiction should not be readily inferred. Even 
:when it is made expressly or by necessary implication, the courts 
·have jurisdiction to examine into cases where the provisions of the 
Act have not been complied with or the statutory tribunal has not 

. 
2. Vythilinga v. Temple Committee, Tinnevelly Circle (A. I. R. 1931 Mad • 

. 801); Koyal v. Bhond Lal (A. I. R. 1931 Nag. 48) ; GuJamhusm v. Clara 
De'S<J~w~ (1. L. R. 53 Born. 819) ; Baldeo Das v. Lal Nilmani Nath (A. I. R. 
1928 Pat. 615) ; Cheta v. Bmja (1. L. R. 9 Lab. 38) ; Ganesh Das v. HiraJ Lal 
,(A. I. R 1926 Nag. 212) ; Musamat Dhanpati Kuar v, Kandhaiya Baksh 
(A. I. R 1930 Oudh. 371) ; Ali Mahomed v. Hakim (A. I, R. 1928 Lah. 121) ; 

.Muthammal v. Secretary uf State (24 M. L. J. 405) ; Maung Ba Lah v. Liqui

.do.tor, K. T. Co-operative Society (A. I. R. 1933 Rang. 124) ; Chan Pyu v, 
·Chan Chor (A. I. R. 1923 Rang. 238) ; Vaikunth Bhat v. Saruottam Rao (A. I. 
R. 1936 Mad. 574); Susai Odayar v. Swami Nath lyer (A. I. R. 1936 Mad. 522); 
.llrrahim v. Musamat Zainab (A. I. R. 1935 Lah. 613); King Emperor v. Dahu 
Raut (A. I. R. 1935 P. C. 89); Abdul Rahman v. Abdul Wahab (A. I. R. 1935 
Nag. 120) ; Gir Har Saroop v. Bhagwan Din (A. I. R. 1935 Oudh 96). 

3. Balwant v. Secretary of State (7 Born. L. R, 497). 
4. Shantha Nand Gir v. Basudevanand (A. I. R 1930 All. 225, 230 F. B.); 

Hayu.tuddin v, Musamat Rahiman (A. I. R. 1935 Sind. 73, 75). 
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acted in conformity with the fundamental principles of judicial 
procedure. 5 

(5) A judge can amplify his jurisdiction by putting a reason
able construction on the words of a statute but he cannot strain 
the language thereof for that purpose.6 

(6) An alteration in jurisdiction embodied in a specific en
.actment cannot be effected by implication in a statute which has 
nothing to do with that jurisdiction.' 

Special Renudy provided by this Act :-It will further be seen 
that this Act provides a special remedy for reducing the indebted
ness of the agricultural debtors for whereas the usual procedure is 
by way of a suit, this Act enables a party to get the same relief by 
way of an application under this section. It also provides by S. 19 
for getting the preliminary information which may either lead to a 
settlement or to an application under this section. Lastly it also 
provides for making an application under S. 23 for getting a private 
settlement recorded under an award made in terms thereof which is 
a procedure differing from that provided for in para 20 of Schedule 
II to the Civil Procedure Code, 1908. In such cases one established 
rule of interpretation is that the special remedy provided for must 
be resorted to. 8 Another is that a remedial statute must be so con
strued as to suppress the mischief aimed at and advance the remedy 
provided thereby.' 

Scope of the section :-This section as explained above relates 
to the special remedy proYided by this Act for the relief of agricul
tural debtors from their indebtedness. It is sub-divided into 5 sub
. se<'tions, out of which the first two lay down the method and period 
·of time for taking advantage of the remedy which consists of an appli
cation to be made to a D. A. Board, the third is likely to enable the 
party wishing to take advantage of it ; to know which Board should 
be approached for that purpose, the fourth makes provision for the 

5. Stmtary of Stalt \', Mask tm4 Co. (A. I. R. 1940 P. C. 105, 110). 
6. Khudabur v. Punjo (A. I. R. 1930 Sind. 265 F. B.). 
1. Dchr11 Dull Elt>ctric Tramu•ay Co. Lt4. v. NahluJ State Age~~ey (A. L 

R. 1936 AU.~). 
8. Ckw,i..lal v. .4.hl(daba4 .\funicipa!ity (I. L. R. 36 Bom. 47) ; Jot• 

P1ast~d \' . . 4mba Prasad <A. I. R. 1933 All. 358). 
9. Diu·a" Si~tgJa v. Em[X'r« (Appeal-A. I. R 1936 ~ag. 55, 62). 
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regulation of business of the Boards when some complicate situation 
arises and the fifth lays dovm the limit up to which a technical 
objection as to the place of presentation of an application can be
allowed. 

Sub-section (1): Application by a debtor :-This sub-section 
enables a person who is a debtot1 according to S. 2 (6) of this Act 
to make an application to the D. A. Board for the local area in which 
he resides or for the class of debtors to which he belongs, as the case 
may be, for the adjustment of his debts under this Act as provided 
in the subsequent portion of this chapter. 

Limitation for that application :-The period of limitation 
within which he can do so according to this sub-section is 18 months 
from the date of the establishment of such a Board under S. 4 of 
this Act. But this sub-section must be read with the first proviso. 
to S. 54 (2) (l). When that is done the period of limitation for 
making an application under this sub-section is reduced to one year· 
in the case of a debtor who wants to avoid paying the costs of the 
proceeding, which would, under that clause, become payable by him. 
if he has neglected to make an application for a year and the credi
tor has subsequently made one under sub-section (2) of this 
section. That is however the only consequence of neglect on his 
part. Subject to that an application by him would continue to be 
maintainable even after the expiration of a year from the date of 
establishment of a Board for his local area or his class of debtors. 
in such area. 

Sub-section (2) : Application by a creditor :-The creditor is 
under this sub-section entitled to make an application for the same 
purpose within the period of 18 months if the debtor has not done 
so before that. 

Limitation for that application :-It must be borne in mind in. 
this connection that a creditor who wants his costs to be paid by a 
debtor must according to S. 54(2) (l) wait for a period of one year 
after the appointment of a Board competent to entertain the appli
cation. If he is indifferent in the matter of costs he can make an 
application even within one year of the appointment of the Board. 

Modification of these provisions by those of S. 26 :-Although. 
both these sub-sections do not lay down any limit as to the total 
amount of debts for the adjustment whereof an application would 
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lie under them, they are controlled by S. 26 which prohibits the 
· entertainment of any application under them for the adjustment of 
the debts of a debtor whose total amount exceeds Rs. 15,000 as cal· 
.culated upto 1st January 1939. 

Sub-section (3) : Forum for applications under sub-sections (I) 
und (2) :-The forum for making an application under either sub
!Section (1) or sub-section (2) is determined by the place of residence 
<Jf the debtor, whatever may be the place of residence of the creditor. 
If one Board has been established for the local area in which the 
-debtor resides, then an application must be made to that Board but if 
within such area different Boards have been established for different 
-classes of debtors residing within that area, then an application 
.against a debtor must be made to the particular Board established in 
that area for the class of debtors to which the debtor in the application 
belongs. Thus for instance if a Board has been established at Godhra 
in the Broach and Panch Mahals district for all non-Bhil debtors and 
another has been established in the Dohad Taluka for the debtors of 
the Bhil class residing in the said district, then even if a debtor 
resides in or near Godhra, an application by or against him must 
be made to the latter not the former Board. 

Sub-section ( 4) :-This sub-section provides for the contingen
·cies in which more than one application have been made to the same 
Board or to different Boards by or in respect of the same debtor or 
by or in respect of one or more of the joint debtors concern~. The 
provision that it contains is that an order can in such a contingency 
be made that all such applications shall be dealt \vith by any one of 
-such Boards as may be specified in the order. The authority for 
paSsing such an order \'ests under this section in (a) the Court 
\\ithin the local limits of whose jurisdiction the Boards concerned 
may have been established and (b)" in a District Judge or a Joint 
Judge appointed in this behalf by the Provincial Government, if the 
Boards concerned are situated within the local limits of more than 
one Cowt. The cowt or the Judge, whoever has jurisdiction under 
this sub-section, is required to pass an order as above after holding 
~uch inquiry as may be considered fit in the circumstances of the 
·case. Since no particular mode of making an inquiry is specified 
here, it would be within the power of the Cowt or the Judge to 
.adopt any that may be found suitable provided of course that it is 
..consistent with the principles of natural justice. 
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Meaning of the word' "Court" in this section :-In order to· 
determine the meaning of the word " Court " in this sub-section •. 
reference must be made to S. 2 ( 4) (a) • It provides that the word 
" Court " in S. 17 and certain other specified sections shall mean. 
either the Court of the F. C. Subordinate Judge or of the District 
Judge to which an appeal would lie under S. 9. Now under that 
section an appeal would lie to the District Court or the F. C. Sub
ordinate Judge's Court according as the amount payable under the. 
award exceeds or does not exceed Rs. 5,000. Therefore so long as an 
award is not made, the provisions of S. 9 cannot be made use of for 
the purpose of determining which Court would have jurisdiction to
pass an order under this sub-section. Here there is an anomaly which 
it is not easy to solve. One way to solve it would be to take the 
spirit of S. 2 ( 4) and determine the Court having jurisdiction for the 
purpose of this sub-section by a reference to the total amount of 
debts payable by the debt~r as alleged in the application although 
the actual wording of S. 9 which is to be made use of for this pur-· 
pose would not certainly justify ·such an interpretation. Another 
way to solve the difficulty would be for the court or the Judge to 
refr~n from making use of this sub-section and instead to make 
use of the power of transfer conferred by S. 29. A third way to d() 
so would be to refer the matter for order~ to the District Judge or 
Joint Judge specially empowered under S. 17 (4) (b)'. Perhaps some 
other construction also may seem possible to others. What the Court 
has to do in such a case is to gather the intention of the Legislature· 
from the language of the statute and give effect to it. On this point 
some rules are deducible from the decided Indian cases. If they are 
borne in mind, the task of the Judge would be easy. I therefore 
give them below-

Rules as to how to gather the intention of the Legislature arut 
give effect to it :-(1) The court has to gather the intention of the 
Legislature as expressed in the words of the statute. It cannot read 
in the statute words which are not there or words which cannot 
necessarily be deemed to be impliedly there.10 

10. Kamalranjan v. Secretary of Stote (A. I. R. 1938 P. C, 281) ; Sorabji 
v. B. N. Ry. Co. Ltd. (A. I. R. 1936 Pat. 393) ; Raja of ManJasa v. ]aganmoya
kulu (A. I. R. 1932 Mad. 612, 619) ; Gurdial Singh v. Central Board, Sri 
Dtnbar Saheb (A. I. R. 1928 Lah. 337) following Crawford v. Spooner (6 Moore 
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(2) But "a Judge while construing an Act of Parliament is 
not a mere automaton whose only duty is to give out what he con
siders to be the primary meaning of the language used. A Judge· 
must always consider the effect of any construction which he is 
asked to put on an Act of Parliament and if he comes to the conclu
sion that a particular construction leads to a result which he con
siders irrational or unfair, he is entitled, and indeed bound, to assume· 
that the Legislature did not intend such a construction to be adopted 
and to try to find some more rational meaning to which the words 
are sensible11 

" ; in other words, words as an index to the intention 
of the Legislature must be interpreted in view of the context in 
which they occur.12 ' 

(3) It is more reasonable to assume that the Legislature ex
pressed its intention in an unguarded manner than that a meaning 
should be given to its expressions which could not have been in
tended by it.13 

( 4) vV'hen different sections of the same statute enacted for a 
similar purpose are susceptible of different interpretations the one 
which is approved by considerations derived from the policy of the 
law has to be adopted on the principle of statutes pari materia.14 . 

(5) The process of judicial interpretation can, in such circum
stances, be carried dangerously near that of legislative enactment. 
even by doing some violence to the language of the statute. if there· 
is no other alternative but to admit that the Act or the section to-

P. C. 1) : Abdul Hussain v. Musamat Mohammadi (A. I. R. 1935 Lah. 364) ; 
Bl.agta Nand v. Sardm Mohammad (A. I. R. 1935 Lah, 150, 153) ; Radha 
M(•han v . • 4.bbas Ali (A. I. R, 1931 ·AIL 294) ; Ram LoJ v. Thakttr Das (A. I. 
R. 1938 Pat. 94). 

11. Per Beaumont C. J. 'in Em/X!Tll'r v. SQmabkai (A. I. R. 1938 Born. 
4St, 488, F. B.). 

12. Rtin v. Lane (1867) 2 Q. B, 144; Eastman. Photographic Materials 
Co. Ltd. \', CQmptrol/t"T-Gennal of Pa.tenJs, Designs and Trade-mllTks (1898) A. 
C. 571 ; Quet'11 v. Most 7 Q. B. D. 244. 

13. Ram Chondt·r v. G~'W'Ti !I.'(J(h (A, I. R. 1926 Cal. 927). 

H. Abdul lAtif v. /au>ahm Stllle (A. I. R. 1940 BCI!!l. 172, 177) ; C. T. 
}.[,.Jaliar v. Maymyo Mllnicipal Committee (A. I. R. 1933 Rang. 68) following
Brou'tl v. Sational Proddent lns.titw.tio-ra (1921). A, C. 222, 
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be construed is inconsistent" or unintelligible15, for a remedial statute 
·must be so construed as to suppress the mischief aimed at and advance 
the remedy provided by it.ls 

(6) The intention of the Legislature must however in such 
;a case be looked for within the four comerS' of the Act, speculation 
as to the probable intention not being permissible.U The term " inten
tion of the Legislature " is a common but very slippery phrase which 
properly understood may signify anything from the intention em
bodied in a positive enactment to the speculative opinion as to what 
the Legislature probably would have meant although there has been 
.an omission to enact iU8 • 

Proviso to the sub-section :-The whole of this sub-section is 
subject to the proviso that the court or the Judge must specify in 
his order under this sub-section such a Board only as would be 

. one of those referred to in .sub-section (3). • 

In case of a doubt as to the effect of this proviso on the sub
section see the Commentary under the heading Proviso as an aid to 
interpretation at pp. 75-76 supra. 

Sub-section (5) :-This sub-section lays down two restrictions 
-on the liberty of a party to an application under this section to raise 
-objections as to the jurisdiction of the Board to which it has been 
made to entertain it. They are (1) that the objection must have 
been raised at the earliest opportunity before the Board concerned 
-and (2) that the filing of the application before a wrong Board 
must have resulted in a failure of justice. It should be particularly 
noted that both the conditions must be fulfilled before such an ob
jection can be allowed. For the rules relating to this section see 
the relevant Appendix. 

15. Per Towney J, in Mahomed ]iwa v. Wilsqn (12 Cr. L. ]. 246); See also 
jagadamba Prasad v. Mata Prasad (A. I. R. 1935 Oudh. 427); Vaijappa v. 
Empero-r (A I. R. 1935 Bom. 402, 403). 

16. Diwan Singh v. Emperor (Appeal-A I. R Nag. 55, 62). 
17. Empero-r v. Ch1wtalol (A I. R, 1937 Bom. 1 F. B.) ; Ramireddi v . 

.Sreeramu:lu (A I. R 1933 Mad. 120) ; Bank of England v. Vagliano Bros. (1891) 
A. C. 107; Robinson v. Canadian Pacific Ry. Co. (1892) A. C. 481. 

18. Per Lord Wat£On quoted by Patkar J, in Hatimbhai v. Framroz (A. I. 
R 1927 Bom. 278) from Salonum v. Salom.tm & Co. (1897) A C. 22, 38. See 
-also Ramo. Avatar v, Hulrrajee (A. I~ R 1935 Rang. 123). 



Sec. 18) PROCED'L'RE FOR ADJt..:STME~T OF DEBTS 97 

18. (I) 

Form and \'eri
tiO!tion of applica
tion. 

Every application made under section 17 
shall be in writing in the prescribed form 
and shall be signed and verified in the pres
cribed manner. 

(2) It shall be accompanied with such court-fee as 
\'II of 1870. may be payable under the Court-fees Act, 

1870. as if the application was a plaint in 
~uit for an:ounts. 

COl\lMENTARY 

Scope of the section :-This section provides for making rules 
and prescribing forms for the application to be made under the 
preceding section. This has been done by Rule 15. 

Sub-section (1) :-This sub-section leaves it to the Pro,·incial 
Q:)\·ernment to prescribe the form in which an application under 
S. 17 (1) and (2) should be made, provides that it shall be signed 
and wrified but leaves it to the said Government to determine the 
manner of doing so. 

Sub-section (2) :-In this sub-section the Legislature has pro
,·ided that an application under S. 17 of this Act shall for the pur
po:'e of the court-fee payable thereon be treated as a plaint in a suit 
for accoWlts. 

Court-fa on opplicatio'JS under S. 17 (1) and (2) :.:._Under 
S. 7 (4) (f) of the Court-fees Act, 1870, which has been made appli
cable by the sub-section to applications under S. 17(1) and (2) 
<lf this Act, the plaintiff is at liberty to put his own valuation on 
the claim in a suit for accounts and pay ad r.Jalorem fee accord
ing to l tern ~o. 1 in Sch. I to the Act. The least amoWlt at which 
it is pennissible to value a claim for accoWlts under that provision 
is Rs. 5 and accordingly an applicant under this section can file an 
application on affixing a court-fee stamp of as. 6 only. It must 
however be borne in mind that this prO\ision would be useful only 
to a debtor because a creditor must be presumed to know what the 
amoWlt due to him is and must make a definite claim for it and 
whm he d~ so, he must affi."t to his application a court-fee stamp 
of the value determined in view of the amoWlt claimed by him as 
due to him from the debtor. 

11 
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19. (1) After the coming into force of this Act, 
but notwithstanding the fact that any ap
plication has not been filed under section 
17-

Every creditor 
and debtor to file 
a true and correct 
statement before 
Board. 

(a) every creditor, on being required to do so by a 
notice in writing by any of his debtors, shall, with
in one month from the date of the receipt of such 
notice, file before the Board referred to in sub
section (3) of section 17 a true and correct state
ment of all his claims against such debtor, and 
shall at the same time send a copy thereof to such 
debtor, and 

(b) every debtor, on being required to do so by a 
notice in writing by any of his creditors, shall, 
within two months from the date of the receipt 
of such notice file before the Board referred to in 
sub-section (3) of section 17 a true and correct 
statement 

( i) of all debts owed by such debtor ; 

(ii) whether he holds any land used for agricul
tural purposes and whether he has been culti
vating land personally; 

(iii) of his income from agriculture and from 
sources other than agriculture in the year 
preceding the date of the notice. 

"fhe debtor shall at the same time send a copy of such 
statement to such creditor. · 

(2) Every debtor or creditor giving a notice under 
sub-section {1) shall at the same time send a copy thereof 
to the Board. 

(3) In awarding the costs of any proceeding in res
pect of any application made under section I 7 the Board 
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may, on being satisfied that the statement required to be 
filed under sub-section (1) was, without sufficient cause, 
not filed within the time specified therein, direct the party 
in default to bear the whole or any portion of the costs ot 
such proceeding. 

COMMENTARY 

Scope of the section :-At first sight this section may seem 
unconnected with the remedy provided in S. 17 above inasmuch as 
its provisions are to have effect " notwithstanding the fact that any 
application has not been filed under section 17 ". However it is 
not only not quite unconnected with that remedy but provides for 
a preliminary step which an intending applicant can and would 
necessarily be required to take before making such an application 
because obviously a debtor of the agriculturist class, who is prover
bially illiterate, could not be expected to have in his possession all 
the information which S. 17(1) of this Act requires him to supply, 
and a creditor-applicant too would stand in need of getting from 
his debtor such and so much information about his affairs as he is 
expected to supply while making an application under S. 17 (2). 
The Legislature has therefore wisely cast by this section a duty on 
both of them to assist each other in seeking the assistance of the 
Board. In view of this it appears that the proper place of this 
section in this chapter was before SS. 17 and 18. 

Sub-section (1) :-The section has been sub-divided into 3 
sub-sections. The first thereout is again sub-divided into two clauses 
(a) and (b) , out of which (a) is intended to be of use to the 
debtor in getting the necessary information from the creditor and 
(b) is intended to be of use to the creditor in getting such informa
tion from his debtor. · 

Procedure for getting the information :-In each case the party 
requiring information is required to gi\·e notice in VITiting to the 
other party and that party is bound under this sub-section to supply 
the correct information as to the points mentioned in each clause 
in the form of a statement filed before the Board having jurisdic
tion in the matter. 

Time for supplying tht informatwn :-A creditor served with 
a notice as above is required to file such a statement within one 
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month of the receipt of the notice by him while a debtor is required 
to do so within two months of the receipt of the notice by him. 

Sub-section (2) :-This sub-section requires each party served 
with a notice to send a copy of the statement to be filed before the 
Board to the party giving the notice. 

Sub-section (3) :-This sub-section backs up the duty to file 
a statement as required and supply a copy thereof to the party 
giving the notice by a sanction lest the duty be disregarded. That 
sanction is that the Board is empowered by this sub-section to saddle 
the party in default with the whole or a portion of the costs of the 
proceeding, if any, started subsequently under S. 17. The condition 
precedent for the exercise of this discretionary power is that the 
Board must be satisfied that the default had been committed with
out sufficient cause. This means that the party who has failed 
to file a statement as reguired by sub-section (1) within the pre· 
scribed period would be at liberty to show that there was a suffi
cient cause for not complying with the requisition. As to what 
should be deemed to be a " sufficient cause ", the Board must decide 
it in view of the circumstances that may have been disclosed during 
the course of the proceeding and the rulings under the same expres
sion occurring in S. 5 of the Indian Limitation Act, 1908. 

This section and S. 23 :-It is possible that the provisions con
tained in this section may be useful as well for making an appli
cation under s. 23 as the one under s. 17 if on the required parti
culars being supplied the party calling for them feels that the differ· 
ence between him and the other party is capable of being adjusted 
amicably and arranges for its being done either directly or through 
common friends. 

This section and sections 26 and 86 :-The provisions of this 
section can also be made use in order . to determine whether the 
debtor is or is not one for the adjustment of whose debts an appli
cation under S. 17 or 23 can be made. If it is found that the total 
liabilities of the debtor as calculated upto 1-1-39 exceeded Rs: 15,000 
none of the above applications can be made by or against him by 
virtue of the provisions of S. 26 and therefore advantage can be 
taken of the temporary provisions contained in S. 86 which allow 
of the remedies available under the Deccan Agriculturists Relief Act, 
1879 being made use of for a period of three years from the date 
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of commencement of the operation of this Act in any particular 
area in connection with transactions entered into before the said 
date. 

20. If the payment of a debt due by a debtor is 
guaranteed by a surety or if a debtor is 

Appli~a.tion bY otherwise jointly and severally liable for 
debtor JOintly and • 
severally liable. any debt along w1th any other person and 

if the surety or such other person is not a 
debtor, the debtor may make an application under sub
section (1) of section 17 for relief in respect of such debt 
and the Board may after consideration of the facts and 
l'ircumstances of the case proceed with the adjustment of 
debts under this Act so far as such applicant is concerned. 

COMMENTARY 

Scope of the section :-Section 17(1) of this Act contemplates 
the case of there being only one debtor liable for a debt and of 
the debt, if at all, being secured by an encumbrance on his pro
perty. This section extends the right to make an application· under 
S. 17(1) to (1) a debtor, the payment of whose debt is guaranteed 
by a surety and (2) to one who is otherwise jointly and severally 
liable with other persons for the payment of a debt. The right 
is exercisable even if the surety or the co-debtor is not a person 
answering to the description of a "debtor" contained in S. 2 (6). 

Board's duty on receipt of such an application :-When an 
application has been made to a Board by such a debtor, its duty 
is to take into consideration the facts and circumstances of the case 
and decide whether it should or should not proceed with the adjust
ment of the debts so far as the applicant is concerned. In order 
to get the necessary facts before it, the Board may have to examine 
the debtor, summon the surety or other debtors as the case may be, 
and the creditor or creditors ooncerned, and examine them and make 
such other investigation as may be necessary. It has ample powers 
under this Act to do so.1 

1. See SS. 33-34 of this Act. 
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21. No application shall lie under section 17 for 
adjustment of any debt due from a debtor 

Assignees from to whom such debt has been transferred or non-debtor not en-
titled to benefit of assigned after 1st January 1938 if such 
this Act. 

debt was originally incurred by any person 
who is not himself a debtor. 

COMMENTARY 

Scope of this section :-This section provides against a possible 
misuse of the provisions of S. 17 by a person who is not a bona 
fide debtor as defined in S. 2 (6) of this Act by resorting to a 
camouflage consisting of the transfer or assignment of his own debt 
to one who is such a debtor. Since such a camouflage could not 
have been conceived prior to the idea of Government to make such 
legislation being known to the public and since it could not have 
been known till the Government of Bombay as re-constituted under 
the Government of India Act, 1935 itself resolved to do so, there 
could be no plausible ground for suspecting the bona fides of a trans
feror or assignor of a debt who had assigned that debt prior to 
that resolution. As that resolution was most probably made in the 
early part of the year 1938, this section provides against the main
tainability of an application under S. 17 by one who, though a debtor 
at the date of the application or even at that of the commencement 
of the operation of this Act within the meaning of S. 2 ( 6) , had got 
the particular debt incurred by a non-debtor to which the appli
cation relates transferred or assigned to himself by a non-debtor after 
the 1st of January of that year. 

22. ( 1) An application made by a debtor under sub
section (1) of section 17 shall contain a 
statement of debts, in the prescribed form, 
which· shall include the following:-

Statement o f 
cl.tbt to be includ
ed in application. 

(a) 

(b) 

the name of the place where he ordinarily resides; 

the names and addresses of his creditors, the total 
amount claimed by each creditor to be owing to 
him in respect of each debt, so far as it is known 
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to the debtor, and a note whether each such claim 
is admitted by the debtor; 

(c) the history of each such debt with particulars of 
the original principal and the rate of interest 
~.:hargeable; 

(d) details of any debts for which the debtor is liable 
as a surety or is liable with other persons as a 
joint debtor or joint surety, toge.ther with the 
names and addresses of all such persons; 

(e) particulars of all the debtor's property, both 
movable and immovable, including the property 
situate outside the Province or in any local area 
for ru:hiclt a Board has not been established under 
Jection 41 and claims, if any, due to the debtor, a 
specification of its value and of the places where 
it may be found and details of any attachment, 
mortgage, lien or charge subsisting thereon, to
gether with the names and addresses of the co
sharers, if any, of the debtor; 

(f) particulars of any property as in clause (e) which 
has been transferred by the debtor together with 
the name and address of the transferee; and 

(g) a declaration that all his debts. and all his pro
perties have been included in the statement. 

(2) An application made by a creditor under sub
~cdion (2) of section 17 shall contain a statement of debts, 
in the prescribed form, which shall include the fol
lowing:--

( a) the name of the place where the debtor ordinarilv 
resides; -

(b) the total amount of every debt claimed by the 
rreditor to be owing to him from the debtor; 

l. The words in italiC9 were ini.erttd by S. 3(o) of Act VI of 19U. 
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(c) the history of each such debt and the particulars
of the original principaf and the rate of interest 
chargeable; 

(d) the names and addresses of the other creditors S() 

far as they are known to the creditor; and 

(e) particulars, so far as they are known to the 
creditor, of the debtor's property including the 
property situate outside the Province or in any 
local area for which a Board has not been estab
lished under section 4.2 

(3) Notwithstanding anything contained in section 3 
a statement filed under this section shall contain the amount 
and particulars of all debts specified in that section due by 
the debtor. 

(4) The Board may return for amendment any appli
cation if it is not complete and in proper form. 

COMl\ffiNT ARY 

Scope of the section :-The provisions of this section are ancil
lary to those of S. 17. It requires certain particulars to be given 
by each applicant in his application under that section in the form 
of a statement. Those particulars are naturally different in the 
case of a debtor-applicant and a creditor-applicant. This section 
has been sub-divided in four sub-sections. The first two thereout 
relate to such statements. Out of the other two sub-sections, the 
third explains what kinds of debts are to be shown in the statements 
and the fourth gives the Board concerned JX>wer to enforce the provi
sions of the first three. 

Sub-section (1) :-This sub-section requires a debtor to apJX!nd 
to his application a statement of debts in a prescribed form contain
ing the particulars about them mentioned in clauses (a) to (g 1 

thereof. For the form appropriate for this purpose see the relevant 
Appendix. 

2. The words in italics were inserted by S. 3(b) of Act VI of 1941. 
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Sub-section (2) :-The creditor's application under S. 17 (2) 
is required to be accompanied by a statement containing the parti
culars mentioned in clauses (a) to (e) thereof. :For the form appro
priate for this purpose see the relevant Appendix. 

Sub-section (3) :-This sub·section is remarkable in that it 
requires the amount and particulars of the debts due to Govern
ment and others exempted from the operation of SS. 17 and other5, 
by S. 3 to be stated in the statement to .be filed under this section. 
The words " Save as otherwise expressly provided in this Act" in 
that section had left room for such a provision as is contained in 
this sub-section. The object in making it seems to be that although 
such debts are not liable to be investigated into and scaled down, 
the Board should know them while determining the value of the 
property of the debtor and while entering the required particulars 
to be mentioned in the award.1 

Sub-section (4) :-This sub-section authorises the Board tore
turn for amendment any application not containing the required 
particulars or not in proper form. Since it contains a reference to 
the form of the application also it must be held to have a reference 
abo to S. 18 and the relevant Rules and Forms. 

23. (I) If any debtor and any or all of his creditors 

Application for 
recording settle-
ment. 

arrive at a settlement in respect of any debt 
due by the debtor to the creditor, the debtor 
or any of the creditors may, within thirty 
days from the date of such settlement make 

an application for ref.."ording such settlement to the Board 
to which an application under section 17 lies. 

(2) Every such application shall be in the prescribed 
form, and shall be signed and verified in the prescribed 
manner. It shall be accompanied with a court·fee of Re. 1. 

(3) On receipt of such application the Board shall 
after giving a notice in the prescribed manner to the 
creditor or the debtor, as the ~:ase may be, and after making 

l. Set SS. 50 (2) and (J) and 54 (1) (c) {f) (J) and (h), 
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such enquiry as it thinks fit, if it is satisfied that the settle
ment arrived at is bona fide and is not made with intent 
to defeat or delay any of the creditors of the debtor, and 
is in the interest of the debtor and that the debtor is a 
person who fulfils the conditions referred to in clauses (a) 
and (b) of sub-section (1) of section 35 record such settle
ment and certify the same. Every such settlement so re
corded and certified shall be binding and shall not be re
opened. 

( 4) After the Board has recorded and certified a 
settlement under sub-section (3), the Board shall call upon 
the debtor to make a declaration whether there are any 
other debts due by the debtor which are not included in 
the settlement. If the debtor makes a declaration that there 
are no such debts, the Board shall make an award under 
section 54 in terms of the settlement. 

(5) If the Board is satisfied after recording such 
settlement, that there are other debts due from the debtor 
which are not included in the settlement, the Board shall 
treat the application made under sub-section (1) as 
an application for adjustment of debts made to it under 
section 17. 

C0~1MENTARY . 
Scope of the section :-This section is quite unconnected with 

the main remedy as to the adjustment of debts and contains an 
independent provision for the recording of a settlement of debts 
arrived at without reference to the Board having jurisdiction in the 
matter. The settlement may be arrived at either after getting a 
statement from the other party under S. 19 or even without getting 
one. In either case the Board to which an application under S. 17 
would lie, would be bound to record the settlement if the conditions 
laid down in this section are found to have been fulfilled. This 
shows that the policy of the Legislature is to encourage debtors and 
creditors to settle their disputes without the Board's interference. 
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Sub-section (1) :-If a settlement has been arrived at between 
a debtor and any of his creditors in respect of any debt or debts due 
to the latter, either the debtor or the creditor' is entitled under this 
sub-section to make an application for recording it, to the Board 
which would have jurisdiction to entertain an application under 
s. 17. 

Time for making an application under this sub-section :-One 
<>f the conditions which must be deemed to have been satisfied 
before the alleged settlement can be recorded is that the application 
for that purpose must have been made within 30 days of the date 
of the alleged settlement. If the date is in dispute the Board would 
have to ascertain it by taking evidence with respect thereto and to 
compute the period of thirty days from that date. 

Sub-section (2) :-An application for the above purpose is 
required by this sub-section to be in a prescribed form, signed and 
verified in a prescribed manner and accompanied "ith a court-fee 
of Re. 1. 

This section and section 26 :-It should be borne in mind that 
'S. 26 prohibits the entertainment of an application as well under 
this section as under S. 17 if the total amount of the liabilities of 
the debtor concerned as calculated up to 1-1-39 exceeds Rs. 15,000. 
Hence the provisions of this section must be understood to be sub
ject to those of S. 26 although it is not clearly stated so in this. 

Sub-section (3) :-This sub-section lays down the steps to be 
taken and the inquiry to be made by the Board before ordering the 
settlement to be recorded and further pro\ides that once such an 
order is made, the settlement shall be deemed to be final and binding 
on the parties and shall not be re-<>pened. 

Duties of the Board under this section :-The first step that 
the Board is required to take on receipt of an application under this 
section is to give a notice in the prescribed form to the opponent 
or opponents mentioned in the application. The party on whom such 
a notice is served gets by such notice the necessary information as to 
the application filed against him and is given an opportunity to 
prefer objections, if any, against it on or before a particular date 
and informed that in case of default the application would be con
sidered fX parte. The next step to be taken by the Board is to make 
an inquiry in order to satisfy itself (1) that the settlement is boruz 
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fide and is not made with. a view to defeat or delay any of the 
creditors of the debtor, (2) that it is in the interest of the debtor 
and (3) that the debtor is a person who fulfils the conditions refer~ 
red to in clauses (a) and (b) of S. 35(1). Those conditions are 
(1) that the debtor must be one who can be held to be a debtor 
according to the provisions of S. 2(6) read with S. 2(13) and (2) 
that the total amount of debts due by him on 1st January 1939 did 
not exceed Rs. 15,000. The terms of the second condition make it 
clear that it can be deemed to have been fulfilled even if the total 
amount due at the date of the application exceeds the said amount 
provided that the excess is due to advances made subsequent to the 
said date or to the accumulation of interest. 

Such an inquiry would have to be made in the presence of the 
opponent or opponents present in response to the notice and the 
conclusion must be arrived at on hearing his or their objections if 
any. No particular methoq has been prescribed for making it. Still 
it must presumably be made according ta the principles of natural 
justice. If the Board is satisfied on the said points, it will be its 
duty to record and certify the settlement so as to give it finality and 
a binding character. 

Sub-sections (4) and (5) :-The Board's duty does not how
ever end \\ith recording and certifying the settlement. This sub
~ection further provides that after doing so, it shall call upon the 
debtor to make a declaration whether there are any other debts 
not included in the settlement, due by him. If he makes such a 
declaration the Board should, according to sub-section ( 4) , make an 
award in terms of the settlement as provided in S. 54 of this Act. 
If on the other hand, the Board is satisfied that there are other debts 
due by the debtor but not included in the settlement, its duty accord
ing to sub-section (5), would be to treat the application under sub
section (1) of this section as one under S. 17 and proceed accord
ingly, i.e. to say, to issue notices to the other creditors under S. 31 
and take such further steps for the adjustment of all the debts of 
the debtor as it would in the usual course take if the alleged settle
ment had not been made. 

Reading the two sub-sections together, as they must be O\\ing 
to the inter-connection between them, one cannot help feeling that 
this is a case of unskilful draftsmanship because it is quite possible 
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that the debtor may make a declaration as required by sub--section 
( 4) if there is collusion between him and the creditor whose debts 
may have been adjusted and therefore if the Board proceeds at once 
to make an award under S. 54 without making any inquiry as the 
words of the said sub-section seem to imply, there is a possibility 
of the provisions of this section being abused. The Legislature 
should, in order to guard against it, have provided that even after 
a debtor makes a declaration as required by sub-section ( 4), the 
Board should satisfy itself that the declaration is true as far as 
could be ascertained. The wording of sub--section (S) namely "If 
the Board is satisfied. x x x " shows that though it has not expressly 
provided so, it intended that the Board should act so, for there 
would be no ground for it to be satisfied that there are other debts 
of the debtor not included in the settlement, if the declaration made 
by him is taken at its face-value and an award is made forth\\ith as 
the express words of the enactment seem to suggest. 

The wording of sub-section (S) too is not quite satisfactory, 
for it is not expressly stated how otherwise than by a refusal of the 
debtor to make the required declaration the Board is expected to be 
satisfied as to the existence of other debts. The . Legislature had 
probably anticipated or at least should have anticipated that other 
creditors of the debtor might, on coming anyhow to know of such an 
application having been filed in order to defeat or defraud them, 
come forward with their claims by way of applications supported 
by affidavits &c. and oppose the making of an award even though 
the debtor may have made the required declaration. In such a case 
therefore the Board would have to make an enquiry as to the truth 
of the allegations made against the parties and it would be only as 
the result of such an enquiry that it could come to the conclusion one 
way or the other as to whether the alleged settlement has been made 
with respect to all the debts of the debtor or with respect to some 
only out of them. It is true that under sub-section (3) the Board 
is empowered to make such enquiry as it thinks fit so as to satisfy 
it~t'lf that the settlement is bona fide and has not been made in 
fraud of other creditors. But that is only an enabling provision 
and therefore its requirement can be deemed to have been com
pletely satisfied if there being no dispute between the debtor and 
creditor who are parties to the settlement the Board considers it 
proper to make an order for recording and certifying the settlement 
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simply on requiring the said parties or even the debtor alone to put 
in affidavits on the above point. The case is however different when 
after such an order is passed but before an award is made, some 
other creditors. of the debtor come forward and put up an opposi
tion to the making of the award either by making third party-appli· 
cations supported by affidavits or by making applications under S. 
17. In the former case the Board must-hold some sort of enquiry 
as to whether the opposition is or is not well-founded and if it finds 
that it is, it must refuse to make an award and treat the application 
under S. 23 as one under S. 17 as provided in sub-section: (5). In 
the latter case the proceeding under S. 23 must be stayed for the 
time being, the later applications must be proceeded with and if it 
is found that the claims put forward therein are genuine, the settle
ment even if recorded must be set aside and the later applications 
must be consolidated under S. 28 infra and proceeded with· as if no 
application under S. 23 had peen made. Apparently the Legislature 
has not here made a clear provision which would guide the Board 
in the right direction so as to enable it to carry out its intention. 

Can the Board act as suggested in both the cases above dis
cussed is a ques~ion which it would not be easy for it to solve, much 
more so if it consists of men without legal knowledge and judicial 
training. If any of the contingencies arises, the Board concerned 
would be well-advised to refer the matter to " the Court " for its 
opinion under S, 58 infra and act upon it. " The Court " in that 
case would be that of the F. C. Subordinate Judge within the limits 
of whose special jurisdiction the Board may have been situated as 
S. 58 not being one of the sections mentioned in S. 2 (4) (a) the 
case would fall under S. 2 ( 4) (b) and on its being applied the juris· 
diction therein would under S. 58 go to the civil court of competent 
jurisdiction which in this case would be the Court of the F. C. 
Subordinate Judge whose pecuniary jurisdiction is unlimited. This 
interpretation follows also from the wording of S. 58 (2) which 
provides for an appeal from an award based on the Court's opinion 
given on a reference under S. 58 (1) being made to the District Court. 
Such a reference would however only shift the burden of deciding 
the issue from the Board to the Court. The question as to what 
w-ould be the proper way to decide it, whoever has got to do it, re
mains unanswered. The rules of construction given under the heading 
Meaning of the word" Court •• in this section in the Commentary on 
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S. 17 ( 4) will be found useful in getting an answer to it. The follow
ing further rules as to the duty of the courts and their power to fill 
up any lacu.na! in an Act may also be found useful :-

Rules as to filling up lacunre in an Act :-{1) The court has. 
to interpret the law as it stands. It cannot proceed to introduce 
amendments therein which is the function of the Legislature.• 

(2) It is not concerned with the equitable side of the legislation 
nor with the logic of it2 nor with the policy of the Legislature under
Iring it nor with its effect on society.3 

(3) It cannot add words to a statute even in order to avoid 
hardship' or injustice~ or for any other" purpose.6 

( 4) The above is the rule only when the language of the statute 
is clear and unambiguous. If it is not and is capable of a double 
construction the court would adopt that which is capable of produc
ing a beneficial resulF and is consistent with the intention of the 
Legislature. 8 

1. Abdul Hussein v. Alusamal Mohammadi (A. I. R. 1935 Lah. 364,) ; 

Blwgta Nand v. Sardar Mahomtd (A. I. R. 1935 Lah. 150, 153) ; Rajah of 
1\fandasa v. Jaganmayakulu (A. L R 1932 Mad. 612, 619) ; Gurdial Singh v. 
Ct>nlral Board, Sri Durbar Saheb (A. I. R 1928 Lah. 337) ; Gopj Nath \'. 
Thakurdin (A. I. R. 1935 All. 636) ; 1\IOIWO v. Hau;abj, (A, I. R. 1936 Rang_ 
63) ; Mrinalini Debi v. Harlal Roy (A. I. R. 1936 Cal. 339) ; H. Hagmcister ,._ 
V. Po Cho (A. I. R. 1935 Rang. 53) ; Malwmed Naim v. Musamo.t Muninnissa (A. 
I. R. 1936 Oudh. 32 F. B.) ; Ganga Sagar v. Rtt>ti Prasad (A. I. R 194() All. 
507 F. B.). 

2. Prabhu Mal v. Chandan (A. I. R. 1938 Lah. 638) ; Emperor v. Jagiri 
Lal (A. I. R. 1938 Lah. 251). 

3. Kidar Nath v. Bag,la Singh (A. I. R. 1937 Lah. 504.-) ; Emperor \'. Hari 
(A. I. R. 1935 Sind. 145). 

4. R. H. Skinner v. Banlr of Upper India (A. I. R. 1937 Lah. 507) ; Kidar 
.\'ath ,._ Bagh Singh (A. I. R. 1937 Lah. 504). 

5. Daood v. SaJwJbdet11 (A. I. R. 1937 !\fad. 657). 

6. Namflft v. Uttam (A. I. R. 1938 Lah. 158 l ; Gor-ind Ram "· Perumal (A. 
I. R. 1927 1\lad. 327). 

7. Stcrrtary ~t Statt v. ~·cacuum Oil Co. (A. I. R. 1930 Bom. 597, 599). 
8. C. T. Aludaliar \', Maymyo M~micipal Committee (A. I. R. 1933 Rang. 

63) in 1rhich Brou•" \'. !l.'otiorwl Prt~tddhtt InstitutioN (1921) A. C. 222 was 
{Jll<Jwed. 
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(5) The court can in such a case also add words which are 
necessarily implied by the text9 in order to give effect to the intention 
()f the Legislature as gathered from the entire statute.10 It would 
however be subversive of the accepted legal principles laid down by 
a host of unimpeachable authorities as a canon of construction to 
add to a penal or taxing statute words which are not there. Such 
statutes must be construed strictly and in favour of the subject 
sought to be affected thereby.U 

For the purpose of a right application of Rule 5 of the above 
rules it is necessary to know the principles on which provisions not 
expressly made in a statute can be legally deemed to have been im
plied. I therefore state them below. 

Implied provisions in a statute :- (1) It is a well-accepted 
canon of interpretation that an enactment includes all the incidents 
and consequences necessarily resulting from it, whether there are or 
are not express words for that purpose therein.12 

(2) Every law is expected to be obeyed and must therefore 
have a sanction behind it. It must consequently be so. construed 
as to defeat all attempts to evade it directly or indirectly and must 
be understood to extend to all such circumstances.u 

(3) The general principle that where an Act confers jurisdic
tion to pass certain orders it impliedly grants that of doing all that 
is necessary essentially for its execution,14 cannot override the more 
particular provisions of the Act which confer the power.15 

9. Radha M&han v. Abbas Ali (A. I. R. 1931 All. 294) ; Kamalaranjan 
v. Secretary of State (A. I. R. 1938 P. C. 281). 

10. Raja Kotakal v. Malabar Timber Co. (A. I. R. 1924 Born. 412) ; Ram 
Chand v. Secretary of State (A. I. R. 1936 Sind. 108) ; Ram Chandra v. Ram 
La! (A. I. R. 1940 All. 500) ; Nadirshaw v. Mandba' (A. I. R. 19'".>8 Born. 218). 

11. Musamat Kesar v. King EmperO<T (4 Pat. L. J. 74, 86 F. B.). 
12. fai lndar Bahauur v. Brij lndar Kuar (A. I. 1:<. 1929 Oudh. 231) ; 

Narayan v. Desika (A. I. R. 1933 Mad. 689) following National Telephone Co. 
Ltd. v. Postmaster-General (1913) A. C. 546; Sarala Dasi v. Calcutta Improt·e
ment Tribunal (A. I. R. 1935 Cal. 29). 

13. Mahomed Bogar v. Mahomtd Kasim (A. I. R. 1932 Nag. 210). 

14. Narayan v. Desika (A. I. R. 1933 .!\lad. 689). 
15. Ramaswami v. Hindu Religious Endowments Board (A. I. R. 1935 

Mad. 755). 
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(4) If a statute gives a major power a minor one must be 
deemed to have been included therein.tJG 

(5)' When the law vests discretion in a certain authority to 
do a thing the courts have an implied authority to see that the dis
cretion is exercised in a proper m.anner.1:7 

(6) There is a presumption against an overlapping of powers 
being contemplated by the Legislature.18 

(7) When a statute creates a right not existing before, it 
generally creates a corresponding obligation.19 

(8) In a matter which is governed by a statute which in 
some respects gives the court a statutory discretion there can be im· 
plied in the court outside the limits of the Act, a general discretion 
to dispense with its provisions.12() 

(9) When a parent Act has been repealed all the laws passed 
under the Act stand repealed unless there is a saving provision in 
the repealed Act.n 

24. Notwithstanding anything contained in the pre~ 
ceding sections, if during the pendency of 

Settlement dur- proceedings before a Board a settlement is 
ing the pendency • d b d b d 11 h' of proceedings be- arnve at etween a e tor an a IS 

lore the Board. creditors and if the Board is satisfied that 
the settlement has been made by the debtor 

voluntarily and is for his benefit, the Board may make an 
award in terms of such settlement. The court-fee payable 
on such award shall be Re. 1 and shall be payable on it 
before it is transmitted to the court under section 61. 

16. Ali Raza Khan v. Abdul R111Uf (A. I. R 1935 Oudh. 457). 

17. Des Raj v. Emf>e'TbT (A. I. R. 1930 Lah. 781, 786), 
18. Madan Mohan v. Commissioner of Income-twc, Punjab (A. I. R. 1935 

Lah. 742, 753). 
19. SrifNJli Charan v. Kailas Cha:ndro. (A. L R, 1936 Cal 331, 334). 

20. Maqbul Ahrruut v. Omk.ar Pratap (A. I, R. 1935 P. C. 85, 88). 
21. Atj.qa Begum v. Abdul Maghni Khan (A. I. R. 1940 All 272, 275 

F. B.). 

12 
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COMMENTARY 

Scope of the section :-This is another section of the Act show
ing that the policy of the Legislature is to encourage debtors and 
creditors to settle their disputes without interference from the Board 
as far as possible. The words " during the pendency of a proceed
ing before a Board " clearly show further that a private settlement 
of debts can be made by a debtor and his creditors even after the 
proceeding has advanced to any stage short of that of the award. 
There is nothing also in this section to justify the view that in 
order that such a settlement may be lawful, the Board's previous 
permission should be taken. Moreover the settlement may be arrived 
at either by negotiations between the parties directly or through 
mediators informally appointed or through arbitrators formally 
appointed. The Board is not concerned with the way in which it 
is brought about. What its duty to see is (1) that it must have 
been agreed to voluntarily by the debtor, i.e. to say, without the 
exercise of any undue influence on him by the creditors or any 
of them, which they can easily do owing to their dominating posi
tion and (2) that it must be for his benefit. 

If the Board is satisfied on those two points, it will be its duty 
to make an award in terms of the settlement. Although the provi
sion with regard thereto is in the permissive words " may make " 
it has an imperative force because once the Board is satisfied on the 
said points, it cannot reasonably refuse to record the settlement and 
pass an award in accordance with its terms. 

Court-fee on an award under this section :-The court-fee pay
able on such an award is the nominal one of Re. 1 only. This is 
also an additional reason for inferring that the policy of the Legis-· 
lature is to encourage debtors and creditors to make up their differ
ences amicably as far as possible because this being a distinct kind 
of award not referred to in the pro\isions of S. 60 as to charging 
court-fee as directed therein no such further fee would be leviable 
thereon. 

Point of distinction between an award :made under S. 23 ( 4) 
and that made under this section :-The above is a very remarkable 
point of distinction between the award made under S. 23 ( 4) and 
that made under S. 24 for, whereas the former is to be made under 
S. 54 and therefore S. 60, involving the payment of additional {;OUrt-
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fee even though that of Re. 1 may have been paid under S. 23 (2), 
applies to it, the latter is to be made under that section itself i.e. 
S. 24 and is not mentioned in S. 60. There is also no other in
dependent provision in the Act for charging additional court-fee on 
that award. On the contrary this section itself after prescribing a 
court-fee of Re. 1 only for that award directs that it shall be paid 
before the same is transmitted to the court for registration under 
S. 61. This shows that the omission of the award under this section 
from S. 60 is deliberate .. Even if it were not, as it would involve 
the question of taxing a subject it would in the above circumstances 
be decided in favour of the subject.t For the relevant Rule and 
Form see Appendix I. 

25. Any settlement of a debt due from a debtor to 
any creditor, arrived at after the establish: 

vord:tlement to be ment of a Board under section 4 for the 
local area in which he ordinarily resides 

or for the class of debtors to which he belongs shall be void 
and shall not be recognised by any Board or Court either 
as an acknowledgment or otherwise unless it is certified by 
the Board under section 23 or unless an award has been 
made in terms thereof under section 24. 

C0~1MENTARY 

Scope of the section :-This section backs up the provisions of 
SS. 23 and 24 by a sanction in this form that any settlement of 
dtbts arrived at after the establishment of a Board for any local 
area in which the debtor concerned resides or for the class of debtors 
to which he belongs shall be void and shall not be recognised by a 
Board or Court either as an acknowledgment or for any other pur
pose unless it has been certified by a Board under S. 23 or unless 
an award in terms thereof has been made under S. 24. 

This sanction is necessary in order to avoid possible mischiefs 
that may be played by creditors in order to avoid the pro\isions of 
this Act. 

1. See Rule-:; !\os. (2) and (3) ol the Rules fur the interpretation of fiscal 
H!Ql'/m(nts given in the Commentary on S. 11 at p. ~8 supra. 
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It is remarkable that in the case of a settlement made before 
an application is filed under S. 17 voidability and non-recognisability 
arise only if it is not certified. It does not matter whether it is fol
lowed by an award or not. But in the case of a settlement made 
after an application under S. 17 is filed those disabilities arise if an 
award has not been made in terms thereof. Hence in a subsequent 
proceeding either before a Board or Court, a settlement under S. 23 
certified but not followed by an award can be made use of as an 
acknowledgment of the debts to which it relates, but not one made 
under S. 24 if not followed by an award. 

26. No application under section 17 or section 23 
Application shall be entertained by the Board on be-

under section 17 half of or in respect of any debtor, unless or 23 to be made 
only by a debtor the total amount of debts claimed as being 
whose debts are 
not more than due from him on 1st January 1939 is not 
Rs. 15,000. more than Rs. 15,000. 

COMMENTARY 

Scope of the section :-This section by providing that no appli
cation shall lie under S. 17 or 23 unless the total amount of debts 
claimed as due from the debtor concerned on 1st January 1939 does 
not exceed Rs. 15,000, imposes a limit on the operation of S. 17 (1) 
and (2) and S. 23 (1) although there is no reference to it in any of 
them. Its proper place was as a proviso to each of the sections 17 
and 23 and if repetition was to be avoided, as one of the qualifica
tions of a debtor under this Act who has been defined in S. 2 (6). 
However this fault of draftsmanship should not come in the way 
of its having its full effect inasmuch as it has a place in the body 
of the Act, for according to the ruling in Ashutosh Ganguli v. 
W atson1 it makes no difference that an enactment is printed as a 
sub-section or a separate section, so far as its construction is con
cerned and according to those in Aghore Chandra v. Rajanandini 
Dtbi,2 Sat Narain v. Maharbir Prasad,3 Sewa Ram v. Prabhu 

1. I. L. R. 53 Cal. 929 relying on Craies on Statute Law, 3rd edition, p. 194. 
2. A. I. R. 1933 Cal. 283 in which Guha J. refers to the rulings in River 

Commissioners v. Adamson (1877) 2 A. C. 743 and Eastman Photographic Mate
·rials Co. v. Comptroller of Patents, Designs and Trade-mark$ (1898) A. C. 576. 

3. A I. R. 1939 Pat. 392, 
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Dayal/ Someshwar v. Manilal5 and Rangiah v. Appaji,6 the true 
meaning, exact scope and significance of any passage occurring in 
a statute may be found not merely in the words of that passage but 
on its comparison with other parts of the statute. 

Previous history of this section :-Although so far as the ques
tion of its effect on SS. 17 and 23 is concerned, the previous history 
of this section is not of any practical use because its language is 
clear and emphatic, it would be interesting to know how the section 
came to· be in its present form. The Bill as placed before the 
Assembly at its first reading contained clause 23 according to which 
no application under clause 111 or 21 (to which the present SS. 17 
and 23 correspond) could be entertained unless the total principal 
amount of secured debts claimed as being due from a debtor on 1st 
January, 1939 as gathered from the deeds filed before the Board 
was not more than Rs. 15,000 and not less than Rs. 1007

• When 
the Bill was returned by the Select Committee to which it had been 
referred clause 21 was re-numbered clause 2~ and clause 23 was 
re-numbered clause 24 and the latter was so modified as to enable 
a Board to entertain an application under clause 17 or 22 only if 
the total liabilities of the debtor, whether secured or unsecured, did 
not exceed Rs. 15,000 or such other sum not exceeding Rs. 25,000 
as the Provincial Government may decide. Thus the restriction as 
to a debtor having a secured debt of at least Rs. 100 was swept 
away, so too the maximum limit of Rs. 15,000 was made applicable. 
to all debts generally and the Provincial Government was empowered 
to raise it to Rs. 25,000.8 When subsequently the said clause was 
moved before the Assembly at the second reading of the Bill, 10 
amendments were proposed to be made therein. One member pro
posed to reduce the maximum limit to Rs. 5,000, another wanted 
to restore the condition as to the minimum limit, a third proposed 
to retain the maximum limit of Rs. 25,000 but to do away with the 
power of the Provincial Government to raise it in specific cases, a 
fourth wanted the minimum limit to be fixed at Rs. 150 and so on. 

4. A. I. R. 1935 Oudh 313. 
5. 34 Born. L. R. 206. 
6. A. I. R. 1927 Mad. 163. 
1. Bombay ugislatir.·e Assembly D<bates, 1939 Vol. V, Pt. II App. XII 

at pp. 3597 ·98. 
8. Bombay ugislatit•t Assembly Dtbatu, 1939, Vol. VII p. 1536. 
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After a long discussion as to the necessity of each of them, which 
covers 14 pages, the clause, so amended as to fix the maximum limit 
of debt on 1-1-39 at Rs. 15,000, to leave no power to the Provincial 
Government to raise it in any case and to fix no minimum limit, 
was passed and became the present S. 26 of the Act.9 

This section and section 35 :-The clause, as so worded, makes 
it clear that it would not matter what the total amount of the 
debtor's debts is at the date of the application provided it does not 
exceed Rs. 15,000 as calculated upto 1st January 1939. If this 
condition is not satisfied the Board would, under S. 35, have to 
dismiss the application unless the creditor or the creditors concerned 
remits or remit so much of his or their claim as to bring the total 
within the prescribed limit. 

27. An application for adjustment of debts under 
section 17 or an application for recording 

app'if~!;.wal of a settlement under section 23 shall not be 
withdrawn \vithout the leave of the Board. 

COMMENTARY 

Scope of this section :-This section contains a provision against 
the withdrawal of an application made under either S. 17 or S. 23 
except with the leave of the Board before which it may have been 
filed. Ordinarily it is the inherent right of every applicant to decide 
for himself whether or not to proceed with an application filed by 
him. But in this case the applicant having once placed himself with
in the jurisdiction of the Board, invites on himself a disability not to 
be able to exercise his said right unless his doing so is approved of by 
the Board. One is naturally tempted to ask why the Legislature 
should have made such a provision. The probable answer is that 
t.'le right to make an application under S. 17 or S. 23 is a special 
creation of this statute and the authority which creates a right 
might as well burden it with an obligation to continue to exercise 
it until the purpose of the Legislature in conferring it is served com
pletely unless there are circumstances justifying the softening of its 
rigour approved of by the authority entrusted with the enforcement 
of that right. The authority would however do well to bear in 

9. Op. Cit., Appendix II at 2556-57. 
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mind the ruling of the Lahore High Court in the case of Kartar 
Singh v. Ladha Singh,t to the effect that "all laws which put a 
restraint upon human activity and enterprise must be construed in 
a reasonable and generous spirit." 

Analogous law :-This section contains a provision which bears 
a very slight analogy to those contained in 0. XXIII, r. 1 (3) in 
Sch. I to the Civil Procedure Code, 1908. It should not be lost 
sight of that whereas permission given under the rule in the Code 
entitles a party to bring a fresh suit on the same cause of action, 
permission given under this section gives no such right and that 
in spite of it the debt to which the withdrawn application related is 
deemed to have been discharged according to S. 32 infra. 

28. \Vhere two or more applications for adjustment 
of debts under section 17 are presented by 

~nso:Iidation of or against the same debtor or where such 
apphcat1ons. 

separate applications are presented against 
joint debtors, all such applications shall be consolidated. 

COMMENTARY 

Scope of the section :-This section contains a provision which 
has for its object a saving of the time and trouble as well of the 
parties concerned as of the Board, in that it enables the latter to 
consolidate, i.e. to say, to bundle up together and treat as one, (1) 
two or more applications under S. 17 made by or against the same 
debtor, which would be the case if a debtor files separate applications 
for the adjustment of the debts due by him to several creditors or 
if each of the creditors of a debtor files a separate application against 
him for the settlement of his debts without availing himself of the 
provisions of S. 19, and (2) two or more such applications made 
against the same joint debtors, which would be the case if different 
creditors file separate applications against each of his joint debtors. 

The proYisions of S. 20 may, with advantage, be read along \Vith 
those of this in order to clear up any doubt that may arise with 
regard to sureties and other joint debtors. 

1. A. I. R. 193-i Lah. 7i7. 
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29. Notwithstanding anything contained in section 
Power of 17, a Subordinate Judge of the First Class 

transfer, or a District or Joint Judge appointed to 
exercise the powers under sub-section (4) (b) of that 
section for any local area may on the application 
of any person or on his own motion transfer at any stage 
of the proceedings any application for the adjustment of 
debts pending before any Board established within the local 
limits of such Judge to another Board within such limits. 

COMMENTARY 

Scope of this section and section 17(4) :-Section 17(4) of 
this Act contains a provision for a power to be exercised by the 
Court or the District or Joint Judge invested with jurisdiction under 
S. 17 ( 4) (b) when more than one application has been made to the 
same or different Boards by or in respect of the same debtor or one 
or more of any joint debtors. No order of transfer may have to 
be made if the several applications to be considered have been made 
to the same Board. This section however provides for a discretionary 
power of transfer similar to that contained in S. 24 of the Civil 
Procedure Code, 1908. Moreover the power under S. 17 (4) is exer
cisable exclusively either by the Court or the Judge who has juris-
diction in the matter as defined in that sub-section. Here on the 
other hand, the jurisdiction of both the First Class Subordinate Judge 
and the District Judge or Joint Judge invested with power under 
S. 17 (4) (b) is co-extensive. Thirdly, the power under S. 17(4) 
is supposed to be exercised by the Court or the Judge before the 
proceedings under the applications commence while that under this 
section can be exercised at any stage of the proceedings. Fourthly, 
the power under S. 17 ( 4) appears to have been conferred for the 
saving of trouble and costs to the parties and economising the use 
of public time while that under this section is provided for in order 
to avoid the possibility of injustice to any party or to allay the fear 
of any party that injustice is likely to be done to him owing to 
the existence of circumstances not falling within the orbit of S. 4 (8). 
Fifthly, whereas there is a proviso under S.' 17 ( 4) restricting the 
choice of a Board by which applications can be directed to be dealt 
with, there is no such proviso under this section. Lastly, whereas 
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there is a provision in S. 17 ( 4) for holding an inquiry before mak
ing an order under it, although it is left to the Court or Judge to 
determine what method should be followed in making it, there is 
no such provision in this section. 

30. If any party to the proceedings before the Board 

Co t . t' f dies, the proceedings shall, unless the n mua JOn o 
proceedings on Board otherwise directs, be continued after 
death of party. h 1 1 · f h d d t e ega representatives o sue ecease 
party are brought on the record. 

COMMENTARY 

Scope of ·the section :-This section provides for the continu
ation of proceedings under S. 17 or S. 23 once they are started, even 
after the death of one of the parties thereto. It impliedly empowers 
the Board to allow the legal representatives of that party to be 
brought on record and the saving-clause " unless the Board other
wise directs·~ expressly empowers it to "direct otherwise," i.e. to say, 
to direct that the proceeding shall not be continued. It is not stated 
on what grounds it can do so. Most probably this is due to bad 
draftsmanship. 

31. On receipt of an application for adjustment of 
Service .of notice debts the Board shall in the prescribed on creditors to 

l:lllbmit statement manner-
PI debts. 

(a) give a notice to the debtor (unless the debtor iS' 
himself an applicant) and to every creditor 
(other than the creditor who is himself an appli
cant) whose name and address are given in the 
application and 

(b) publish a general notice, 
requiring the debtor and all creditors to submit a state
ment in the prescribed form within one month from the 
date of the service of the notice or the publication of the 
general notice whichever is later : 

Provided that if the Board is satisfied that the debtor 
or any creditor is for good and sufficient cause unable to 
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comply with the notice. within the time specified therein, 
it may extend the period for the submission of the state
ment. 

COMMENTARY 

Scope of the section :-This section provides for the first act 
to be done by the Board towards the progress of the proceedings
started under S. 17. That act consists of serving a personal notice 
.and publishing a general notice. The personal notice must be given 
in the case of a debtor's application to every creditor of his whose 
name and address may have been given in the application. In the 
case of a creditor's application it must be given to the debtor and 
every other creditor of the latter whose names and addresses are 
known to the applying creditor and are given in his application. 

Proviso :-The time fixed for compliance with this notice must 
.as a rule be strictly observed as ruled in the case of Venugopal v. 
Venkata Subbiah.1 The rigour of that provision is ho~ever softened 
by the proviso to the section which confers upon the Board a dis
.cretionary power to extend the prescribed period if good and suffi
cient cause is shown by any party for his inability to comply with 
the provision strictly. This power can be exercised by the Board 
when the inability of the party is brought to its notice either orally 
or by an application in writing. 

This proviso is so worded that a motion for extension for time 
under it, must, if necessary, be made before the expiry of the period, 
for the wording thereof would have been " is or was unable " if it 
was intended to provide for the making of a motion under it both 
during the continuance of and after the expiry of the period, where
as here it is simply " is unable " which grammatically construed 
presupposes a continuance of the period when a motion is made. 

This proviso and section 16 :-It seems necessary here to draw 
the attention of the reader to the provisions of S. 16 of this Act 
which confers on the Board a discretionary power " to enlarge from 
time to time the period fixed or granted for doing any act prescribed 
or allowed by this Act ". The distinction between the power under 
it and that under this proviso seems to be that the former is exercis-

1. I. L. R 39 Mad. 1196, 1199. 
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able in all those cases in which the periods are fixed or granted by 
the Board in the exercise of its power to direct the doing of any 
act prescribed or allowed by this Act within such period as the 
Board may think proper while this is a special one to be exercised . 
Clnly in the particular case of the submission of a statement in a 
prescribed form for doing which the period of one month has been 
prescribed by the first sub-section itself. The latter power is exercis
able once only after the service of notice in the prescribed form as 
there are no words in it enabling the Board to extend the prescribed 
period from time to time. However since in case a necessity for a 
further extension of the period arises, the Board can make use of 
the general power under S. 16 for that purpose because at that stage 
the question would be one of the enlargement of a period granted 
by itself and for doing that from time to time, the Board has been 
given a general power by that section. There is thus no conflict be
tween the provision contained in this proviso and that in S. 16 of 
the Act. This is the way in which inconsistency between the provi
sions of any two parts of an Act can be avoided and a harmony can 
be brought about between them, although apparently they may seem 
inconsistent and one of them may appear redundant or superfluous. 
which it is the duty of a court to do in such cases. 

How to avoid an apparent conflict betU'een the different parts 
of an Act and when to reject one of them as redundant :-There are 
certain well-established canons of construction as regards the duty 
of the courts in case of an apparent conflict between the different 
parts of an enactment. Assuming that they would be useful in 
similar cases I gh·e them below:-

( 1) Every attempt should be made to avoid inconsistency 
between the different pro\isions in an enactment relating to the same 
point and harmony should be secured between them as far as pos
~ible.' 

(2) Some meaning must be gi\·en to every part of an enact
ment and no part of it should be rejected as redundant or super
fluous unless the usual construction of a section leads to an absur-

2. :~/mara"' v. Ganpati (.-\. I. R 1927 Nag. 132) ; Sri Thakwrji \'. Du:arika 
Ram (.\.I. R. 1935 Pat. 492); Madhat·rao v. Krishnoji (1. L. R. 46 Bom. 47(}) 
te!~ing on Salmo" \". Dw111:ombe (18&i) 11 App. Ca:>. 627 P. C. , 
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dity3
, which if connived at,_ would mean doing less than justice to 

the intelligence of the Legislature! 

(3) This rule must however be understood to be subject to 
· the usual exception that the words must be capable of being con

strued in a reasonable manner without unduly straining the langu
age of the section.5 

(4) In order to avoid a conflict between any two parts of a 
statute the court must read them together and interpret, and where 
necessary, even modify the language of the one by that of the other 
and thus try to arrive at a reasonable and practicable construction 
of the language of the two Sections.6 

(5) In order that any two provisions in an Act may be called 
repugnant to one another they should be so contradictory that it 
would be impossible to carry out both of them.7 

(6) It is however always dangerous to modify the plairr 
meaning, if any, of a statute by what is claimed to be the result of 
an inference drawn from judicial rulings merely.8 

(7) But if the manifest intention of the Legislature would be 
otherwise defeated the coUrt can reject words of surplusage.9 

(8) Such a governing intention is to be gathered from the 
sections of the Act and not from the rules made under them and 
then that part which agrees with that intention must be given effect 
to and the other which does not should be rejected as repugnant.1 o-

3. Megh Raj v. Nand Lal (A. I. R. 1939 Lab. 558); Ba:rada Kant v. 
Sheikh MaijuJdi (1. L. R. 52 Cal. 275, 289) ; Chhbtey Lal v. Bansidha:r (A. I. R. 
1926 All. 653) ; Skiam Sunder v. Musamat Savitri (A. I. R. 1935 All. 723) ; 
BrahmtJ Deo v. Haro Singh (A. I. R. 1935 Pat. 237, 241); Bank of Chettinad Ltd. 
v. Ko Tin (A. I. R. 1936 Rang. 393); Tekchand Gurnomal, In re. (A. I. R. 1936 
Sind. 175) relying on Queen v. Bishop of Oxford (1879) 48 L, J. Q. B. 609 ~ 
Nadirshaw v. Manekbai (A. I. R. 1938 Born. 218). 

4. Udeypal Singh v. Laxmi Chand (A. I. R. 1935, All. 946 F. B.). 
5. Bank of Chettinad Ltd. v. Mo. Ba La (A. I. R. 1936 Rang. 152). 
6.· Nagarat1wm v. Scshayya (A. I. R. 1939 :Mad. 361, 365). 
7. Vishu-anath v. Harihar (A. I. R. 1939 Pat. 90). 
8. Thirapatirayudu v. Secretary of State (A. I. R. 1935 Mad. 70, 71). 
9. Bijaynago.r Tea Co. Ltd. v. Indian Tea Licensing Committee (A. I. R. 

1940 Cal. 406). 
10. .\'arsing Das v. Choge Mul (A. I. R. 1939 Cal. 435, 451 F. B.). 
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In addition to these rules those as to the application of the ejusdem 
generis rule given at p. 63 supra may also be referred to in his 
connection. For the relevant Ru1es and Forms see the relevant 
Appendix. 

32. ( 1) Every debt due from a debtor who ordi· 

Debts in respect 
of which no appli
cation for adjust 
ment or settlement 
is made, to be 
void. 

narily resides within the local area for 
which a Board is established under section 
4 or who belongs to a class of debtors for 
which a Board is established under the 
said section, in respect of which no appli· 
cation has been made under section 17 
within the period specified in sub-section 

( 1) of the said section 17, or in respect of which no appli· 
cation for recording a settlement is made under section 23 
within the period specified in the said section 23 or in res· 
pect of which an application made to the Board is with· 
drawn under section 27, and every debt-due from such 
debtor in respect of which a statement is not submitted to 
the Board by the creditor in compliance with the provi· 
sions of section 31 shall be deemed to have been duly dis
charged, unless the Board is satisfied that for good and 
sufficient cause the creditor did not make an application 
under section 17 or was unable to comply with the provi
sions of section 3 J. 

(2) Nothing in this section shall apply to any debt 
due from any person who has by his declaration, act or 
omission intentionally caused or permitted his creditor to 
believe that he is not a debtor for the purposes of this Act 
and that no application under section 17 can be entertained 
by any Board in respect of any debt owed by such person 
to such creditor by reason of the provisions of section 26. 

COM!\1E~T ARY 

Scope of the section :-This is one of the sections of the Act 
containing a penal provisional intended to ensure the proper observ· 
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ance of the provisions contained in the other sections. In case of 
any doubt as to its meaning and implication, which are explained 
below, the rules of interpretation applicable to such provisions given 
in the Commentary on S. 81 may be referred to. A reference to the 
provisions of Orders X and. XI in Sch. I to the Civil Procedure 
Code, 1908 as to the "Examination of parties" and "Discovery 
and Inspection " will also be found helpful, provided due attention 
is paid to the difference between the two enactments, both as to 
their wording and purpose. 

Sub-section (1) :-This sub-section contains the main provi
sion, which is to the effect that if any of the defaults specified there
in is found to have occurred in connection with a debt due from 
a debtor that debt must be deemed to have been discharged. 

Defaults specified in this sub-section :-The defaults specified 
in this sub-section are :-

(1) No application for the adjustment of a debt must have 
been made under S. 17 within the period specified in sub-section(1) 
of that section, i.e. to say, within 18 months of the establishment 
of a Board for the local area in which the debtor ordinarily resides 
or for the class of debtors in any such area to which he belongs. 
This is subject to the saving-clause in sub-section (1) and the pro
visions of sub-section (2). 

(2) No application for recording the settlement of the debt 
must have been made under S. 23 within the period specified in sub~ 
section (1) of that section i.e. within one month of the settlement 
having been effected. · 

Since such an application would lie only to the Board to which 
cne under S. 17 would lie, the condition that there must be in exist
ence at the time of the settlement a Board competent to entertain 
the latter kind of application as in the case of the first kind of 
default must be deemed to have been implied. Further if there is 
no such Board in existence at the date of the settlement but one is 
established within the period of one month from that date, the period 
of one month for the purpose of the application of this penal provi· 
sion would have to be computed from the date of the establishment 
of the Board, by virtue of the pro\isio:r:s of S. 7-1 of this Act. Thus 

1. See pp. 67-69 supra. 
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if a settlement has been effected 15 days before the establishment 
of a competent Board, the proper time for the filing of an applica
tion under S. 23 for recording it would be one month and fifteen 
days from the date on which it was effected. 

It should also be borne in mind while applying the provisions 
of this sub-section to any of the two classes of cases above-men
tioned that they would be applicable only if the total amount of the 
debts due by the debtor on 1st January 1939 did not exceed 
Rs. 15,000 as provided in S. 26 of this Act. 

(3) An application may have been made under S. 17 or S. 23 
but it may have been withdrawn under S. 27 even if it be with the 
permission of the Board to which it may have been presented. 

The consequence thus of the withdrawal of an application made 
under S. 17 or S. 23 even though it can be made with the permission 
of the Board only, is that the debts for the adjustment or the record· 
ing of a settlement whereof, the application may have been made, 
are for all practical purposes to be deemed to have been discharged 
and the debtor concerned becomes a free man from the date of with
drawal. 

( 4) In a proceeding under an application for the adjustment 
of debts under S. 17 only, the creditor to whom any of the debts 
may be due, may have failed to file a statement as required by the 
provisions of S. 31 within the specified time or within the extended 
time if any, although he may have been served with a notice as 
required by that section. This is subject to the saving-clause ex
plained below. 

It must be noted that in a case like the above, the debt due 
to the defaulting creditor only would be liable to be held to have 
been discharged while the application for adjustment would have 
to be proceeded with as regards the other debts if any due by the 
debtor. 

Sat'ing-clause in this sub-section :-This sub-section would 
ccme into operation if any of the above kinds of default is found 
to have occurred. But in the case of Nos. 1 and 4, the rigour of 
the penalty is softened by the addition of the saving-clause that the 
penalty is to become enforceable in those cases only in which the 
Board is not satisfied that for good and sufficient cause the creditor 
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could not make an application under S. 17 or could not comply with 
the requirements of S. 31, i.e. to say, could not submit a statement 
of debts as required by the notice served on him under that section. 
It would therefore be open to a creditor whose debt is objected to 
on the ground that it must be deemed to have been discharged under 
this sub-section, to prove to the satisfaction of the Board that there 
was a good and sufficient cause for not making the application or 
for not submitting the statement as the case may be. 

Sub-section (2) :-The first sub-section contains a saving
clause of a general nature in the words " unless the Board is satis
fied that for good and sufficient cause etc." applicable to both the 
cases above discussed (Nos. 1 and 4). This sub-section contains 
the express mention of one such cause which is applicable to case 
No. 1 only. It is that the debtor concerned, for whose benefit appar
ently the provision in sub-section (1) has been made, was himself 
guilty of a fraud consisting of having led the creditor concerned to 
believe by his declaration, act or omission that he was not a debtor 
as defined in S. 2 (6) of this Act and that no application for the 
adjustment of his debts lay according to S. 26 thereof, as the total 
amount thereof exceeded Rs. 15,000 as calculated upto 1st January 
1939. 

Principle of estoppel in this sub-section :-This sub-section em
bodies the well-known principle of estoppel contained in S. 115 
of the Indian Evidence Act, 1872. The judicial decisions under it 
can therefore be made use of with due regard to the express words 
of this sub-section in order to ascertain their meaning and import. 
The elements which go to make the principle of estoppel applicable 
are:-

(1) The person concerned must have made a representation 
as to a certain fact either by an express declaration or by such 
conduct consisting of an act or omission as is contemplated by this 
sub-section. 

(2)' The party seeking to take advantage of the principle 
must have believed that representation to be true and acted upon it 
under such a belief. 

(3) The legal position of the party must have been affected 
thereby. 
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In the present case therefore the conditions which should be 
fulfilled in order to attract the provisions of this sub-section are :
( 1) The debtor must have made a representation to the creditor 
roncerned either by an express declaration or by an act or omission 
that he was not a debtor under this Act and that no application 
for the adjustment of his debts lay to a Board, even though one may 
have been established for the local area in which the debtor ordin· 
arily resides or for the class of debtors in any such area to which 
he belongs, owing to the total amount thereof being in excess of 
the maximum limit of Rs. 15,000 laid down in S. 26, (2) the 
creditor must have been led to believe such representation to be 
true and must have acted upon it, i.e. to say, refrained from making 
an application under S. 17 although he may have intended to do so, 
and (3) his having so refrained must have resulted in his being 
debarred from making any more application and the debt due to 
him being consequently liable to be deemed to have been discharged 
by the operation of sub-section (1). 

It thus appears that the creditor concerned cannot take advant· 
age of the provisions of sub·section (2) even if the first two condi· 
tions are fulfilled, if the occasion for doing so has arisen within the 
period of 18 months fixed for making applications under S. 17. 

Significance of the word "omission •• :-The special signific· 
ance of the occurrence of the word " omission " in this sub·section 
seems to be that even the failure of a debtor to make an applica· 
tion under S. 17 (1) may have the consequence laid doVIn in this 
sub-section i.e. to raise an estoppel against him, if the other condi· 
tions laid down therein are fulfilled. But as stated above the whole 
of the period of 18 months after the establishment of a competent 
Board must have elapsed, for if it has not when the question arises, 
the creditor can himself make an application under S. 17 (2). 

33. ( 1) Every debtor by or against whom an ap· 
plication is made under section 17 or who 

Duties of debtor ii a party to an application made under 
to attend etc. section 23 shall produce all books of ac-

counts and shall give such inventories of 
his property and such lists of his creditors and debtors and 
of the debts due to and from him, submit to such examina-

13 
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tion in respect of his property or his creditors, attend at 
such time before the Board and generally do all such things 
in relation to his property as may be required by the Board 
or as may be prescribed. 

(2) It shall also be the duty of every creditor to 
produce such books of accounts, to submit to such exami
nation and supply such information in respect of the debt 
due to him by the debtor, as may be required by the Board 
or as may be prescribed. 

COMMENTARY 

Scope of the section :-It may be recalled that S. 6 .invests the 
Board with the power to decide all such questions as arise in the 
course of the proceedings before it and S. 7 invests .it with~ the 
powers of a civil court under the provisions of some portions of 
the Civil Procedure Code, '1908. This section imposes a duty on 
the debtors and creditors who appear. before a Board to obey such 
directions as it may give in order to effectually carry out the inten
tion of the Legislature as embodied in the remedial provisions of 
this Act which, are those mainly; contained in SS. 17 and 23. 

Sub-section (1) :-The duty that this sub-section imposes on 
the debtor who is a party to an application made under S. 17 or 
S. 23, whether as an applicant or as an opponent, to (1) produce 
all books of accounts, (2) furnish such inventories of his property 
and such lists of his creditors and debtors and of the debts due and 
from him, (3) submit to such examination in respect of his pro
perty or his creditors, (4) attend at such times before the Board 
and (5) generally do all such things in relation to his property, as 
may be required by the Board or as may be prescribed. 

It must be borne in mind that the provisions as to the produc
tion of books can be made use of in the case of those debtors only 
who keep them, i.e. to say, that class of debtors who though literate 
have not sufficient capital on hand to carry on some side-occupation 
v.ith their o·wn money and are therefore required to borrow it from 
others and to become indebted to them for that reason. Such 
persons if fulfilling the conditions laid down in SS. 2 (6) and 26 
would get the benefit of this special legislation. 
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As regards inventories of property and lists of creditors and 
debts they are already required to be supplied according to the 
provisions of SS. 22 and 31. Still if any additional statements with 
respect thereto are required, they can be called for under this sub
section. 

Sub-section (2) :-This sub-section casts a duty on every 
creditor of a debtor whether already a party to an application under 
S. 17 or S. 23 or not, to (1) produce such books of account, (2) 
submit to such examination and (3) supply such information in 
re!'pect of the debt due to him by the debtor, as may be required 
by the Board or as may be prescribed. 

With respect to this sub-section it must be noted that there is 
no reference in the marginal note to this section to the provision 
contained therein. 

Analogous law :-The legal principles on which this section 
has been based are the same as those underlying the more formal 
and elaborate provisions of S. 30 and Orders X and XI in Sch. I 
to the Civil Procedure Code, 1908. They can however be referred to 
only for enlightenment in case of doubt, not for interpreting the 
provisions of this section, whose wording is quite different from that 
of any of them and this is a special Act designed for a special 
purpose. 

34. ( 1) The Board may also on the application of 
the debtor or any creditor summon before 

The Board may it in the manner prescribed any other per-
summon any other . 
person. son known or suspected to have in his 

possession any property belonging to the 
debtor or supposed to be indebted to the debtor, or any 
person whom the Board may deem capable of giving in
formation in respect of the debtor, his dealings or property; 
and the Board may require any such person to produce 
any documents in his custody or power relating to the 
debtor, his dealings or property. 

(2) If any person so summoned refuses to come 
before the Board at the time appointed, or refuses to pro
duce any document, having no lawful impediment made 



132 THE BOMBAY AGRICULTURAL DEBTORS RELIEF ACT [Ch. Ill 

known to the Board and allowed by it, the Board may, by 
warrant, cause him to be apprehended and brought up for 
examination. 

( 3) The Board may examine any person so brought 
before it concerning the debtor and his dealings and 
property. 

COMMENTARY 

Scope of the section :-This section confers a further power on 
the Board to take steps to get the infonnation or materials consider
ed necessary in connection with proceedings under S. 17 . or S. 23 
and backs it up with a sanction. It has been sub-divided into 3 
sub-sections out of which the first and third contain the provision 
as to the power while the second contains an additional provision 
to be utilised in case of disobedience. 

Sub-section (1) :-By this sub-section the Board is empowered 
to issue a summons in a prescribed manner to (a) any person other 
than a creditor or debtor who may be known or may be suspected 
to have in his possession any property of the debtor or (b) such 
a person as may be supposed to be a debtor of the debtor before 
the Board or {c)' such a person as the Board may consider capable 
of giving information in respect of the debtor personally or his 
dealings or his property. 

Sub-section (2) :-The Board is hereby invested with power 
to issue a warrant for the arrest of any person who though duly 
summoned refuses to appear before the Board at the time stated 
in the summons or refuses to produce a document. The liability 
to be arrested would not however be incurred if the person summoned 
is able to satisfy the Board that there was a lawful obstruction in 
the way of his complying with the requirement of the summons. 

The verb ' refuses ' used in this sub-section is somewhat vague 
because it would cover cases in which the person summoned may 
not have appeared before the Board and orally declined to give 
evidence or to produce a document in his possession or power or 
may not have v.Titten a letter to the Board communicating hisl un
willingness to do so and those in which the party at whose instance 
a summons may have been issued or a process-server who had gone 
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to serve it may inform the Board that the person had orally refused 
to do so within his hearing, although it may be not be true. It 
would be advisable in such cases to proceed on taking an affidavit 
of the person to whom the alleged refusal may have become per
sonally known. 

Sub-section (3) :-This sub-section enables the Board to 
examine any person brought before it by a summons or a warrant 
concerning the debtor personally and also concerning his dealings 
and his property. 

Analogous law :-It seems that the Legislature has not thought 
fit to extend all the provisions in the Civil Procedure Code as to 
the powers of the civil courts in the matter of summoning and com
pelling the attendance of witnesses contained in SS. 30 (b), and 31 
and 32 of, and Or. XVI in Sch. I to, that Code, to the proceedings 
under this Act but has by this section invested the Board with certain 
powers in that respect. The provisions therefore are analogus to 
some of those on similar points in the above parts of the Code and 
they and the rulings under them may, in case of doubt, be referred 
to with due regard to the difference in the wording of the two pro
visions and on bearing in mind the dictum that it is always danger· 
ous to make use of the provisions of one Act in order to interpret 
another Act passed by a different Legislature for quite a different 
purpose.1 In order to assist the reader in making such use thereof 
I give below a comparative table showing the corresponding portions 
of the two enactments and draw his attention to the principles set 
forth under the heading Reference to subject in the Commentary on 
s. 2.1 

THIS ACT. CIVIL PROCEDURE CoDE. 

S. 34(1) S. 30(b), S. 31 read with S. 27 and Or. XVI rr. 1 
and 8. 

S. 34 (2) Order XVI r. 10 (3) only so far as the issuing of 
a warrant is concerned. 

S. 34 (3) Order XVI r. 15. 

1. /l.'ipport fii.St'll v. RamjW.Ort {A. I. R. 1938 P. C. 152, 158); Kamesh.war 
s;,,,r. v. Kulada Prasad (A. I. R. 1935 Cal. i.i2) ; Empe101 v. Ajtab 1\/ullammad 
Khmt <A. I. R. 1940 All. 291). 

2. Set- pp. 22·24 ~prll. 
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35. ( 1) · On the date fixed for the hearing of an 
application made under section 17, the 

ism~:timinary Board shall decide the following points as 
preliminary issues:-

(a) whether the person for the adjustment of whose 
debts the application has been made is a debtor; 

(b) whether the total amount of debts claimed as being 
due from such person on 1st January 1939, does 
not exceed Rs. 15,000. 

(2) If the Board finds that such person is not a debtor 
or that the total amount of his debts claimed as being due 
from such person on 1st January 1939, is more than 
Rs. 15,000 the Board shall dismiss the application forth
with: 

Provided that before the application is so dismissed 
the creditors or any of them may remit any specific portion 
of their claim so as to reduce the total amount of the debts 
of all the creditor~ claimed as being due from them on 
1st January 1939, to a sum not exceeding Rs. 15,000. In 
such case the Board shall not dismiss the application but 
shall proceed further with the same. 

(3) The debts in respect of which such portion of 
the claim is remitted under sub-section (2) shall for all 
purposes be deemed to be extinguished. 

( 4) The finding of the Board on the preliminary 
issue that the total amount of the debts due by such person 
on 1st January 1939, does not exceed Rs. 15,000 shall not, 
subject to the proviso to sub-section (2), affect the power 
of the Board to make an award under section 24 or. 54 
for any sum exceeding Rs. 15,000. 

COMMENTARY 

Scope of the section :-This section imposes a special duty 
on the Board to which an application under S. 17 has been made 
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to decide as preliminary issues the two points on which the main.; 
tainability of the application depends and contains some subsidiary 
provisions. 

This is the only section in the Act containing any reference 
to issues as such. It too does not make it strictly compulsory on 
the Board to frame all the issues arising from the application, state
ments filed by parties, examination of parties &c. as Or. XIV in 
Sch. I to the Civil Procedure Code, 1908 does or even to frame 
the two preliminary issues mentioned in sub-section (1) but only 
to decide the points mentioned in them as preliminary issues. It 
thus relieves the Board of the formality in that respect which is 
required to be observed by the civil courts in the case of suits, appeals 
&c. It would however be well-advised to do so in order that the 
parties may know what they have got to prove or disprove before 
the hearing is formally commenced. 

Sub-section (1) :-The first duty of the Board after all the 
necessary materials have been brought before it in connection with 
an application for the adjustment of the debts of a debtor made, 
either by himself under S. 17 (1) or under it read with SS. 20 and 
21, or by a creditor under S. 17 (2), is to decide as preliminary issues. 
i.e. as issues on the decision whereof the maintainability or other· 
wise of the application depends, the two points namely:
(a) whether the alleged debtor is a debtor under this Act as dJ 
fined in S. 2 (6) read together with its two explanations, S. 2 (5), 
read with S. 2 (12) and (14) and S. 2 (13) together with its two· 
explanations and (b) whether the total amount of his debts as 
defined in S. 2 (5) read v.ith S. 2 (12) and (14) does or does not 
exceed the maximum limit of Rs. 15,000 as calculated upto 1st 
January 1939, laid dovm by S. 26. The decision i.e. the findings 
points must be unequivocal. If there are any doubts on any of 
those points, they must be cleared up from the record or if neces
-sary by a further investigation. 

Sub-section (2) :-This sub-section makes it clear what would 
be the further duty of the Board if in any given case its finding 
en any of the two points is in the negative. That duty is to dis
miss the application forthwith. It cannot however be over-empha
si~ that the negative findings must be definite in order to justify 
that drastic step which would deprive the applicant of the special 
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remedy provided by this Act passed with the specific object adum
brated in its title and preamble. 

Appeal :-It should be noted that S. 9 (2) has provided that 
an appeal shall lie against a decision of a Board under this sub
section ending in a dismissal of an application made under S. 17. 

Proviso :-The said sub-section is subject to a proviso which 
is applicable in the case of a negative finding on the second point. 
According to it, it is open to the creditors or any of them con
cerned to reduce the amount of their claim by such an amount as 
would bring the case within the maximum limit above-mentioned 
even after such a finding is recorded and if they or any of them 
does so, the Board is not to dismiss the application but to proceed 
further with it. It is pertinent to draw attention here to the com
mentary on S. 37 wherein it is explained how the maximum amount 
is to be ascertained.1 

Sub-section (3) :-The concession to reduce the amount of the 
claims while it saves the application from dismissal renders the 
remitted portion thereof irrecoverable and extinct for all practical 
purposes according to this sub-section. Hence, not only would a 
fresh application with respect thereto to the Board be barred but 
a suit to recover it would not be maintainable even in the ordinary 
courts ; in other words the choice once made is final for all purposes. 

Analogous law :-These are provisions similar to those contain· 
ed in Or. II r. 2 (1) and (2) in Sch. I to the Citril Procedure Code. 
1908. Although there is much difference between the wording of 
the two, which is due to that in the nature of th~ two enactments. 
the underlying principle, namely that a claim once voluntarily given 
up, even though it may be legally entertainable, must be deemed 
to have been given up for ever and for all purposes, is the same 
in both. 

Sub-section ( 4) :-The provision in this sub-section only serves: 
to clear up a possible doubt as to whether the Board after having 
once held that the total amount of debts due by a debtor on 1st 
January 1939, did not exceed Rs. 15,000 can subsequently make 
an award under SS. 24, 54 or 55 for an amount exceeding Rs. 15,000. 
It could have done that even if the sub-section were not there for 

1. See pp. 144-46, infra. 
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the only limit imposed by S. 26 is as to the amount of debt due 
at the date mentioned therein i.e. on 1st January 1939, not as to 
that found due on the date of the application . or the award, which 
must be more than one year distant from the said date as the Act 
was not put into operation for more than a year after it received 
the assent of the Governor-General and during that interval further 
interest must have accrued due and may have remained unpaid. 

This is however to be understood subject to the proviso to 
sub-section (2) • Hence if any portion of the claim had been deli
berately given up in order to bring the application within the juris
diction of the Board, the portion so given up cannot be taken into 
consideration at the time of making an award in spite of the maxi
mum limit not being applicable to the amount due at the date there
of. That is so by virtue of the provision contained in sub-section 
(3) which has already been explained. This result can be avoided 
by giving up a pbrtion of the claim as to interest only. 

36. If an application made by a creditor under sub
section (2) of section 17 is dismissed under 

r e ~nrtcif:d to ~ section 35 on the ground that the total 
creditor. amount of the debts claimed from a debtor 

as being due on 1st January, 1939, is more 
than Rs. 15,000, the Board shall direct the amount of the 
court-fee paid by the creditor making the application to be 
refunded to the creditor. 

COMMENTARY 

Scope of the section :-By this section the Legislature has pro
vided for granting an equitable relief in the shape of a refund of the 
court-fee paid by him to a creditor-applicant whose application is 
dismissed under S. 35 (2). It would have been a great hardship if 
it had not done so because the application would be dismissed undet" 
that provision only if the total amount of debt due by the applicant's 
debtor exceeded Rs. 15,000 on 1st January 1939, which fact may 
not be knovl·n to the applicant when he may have made the appli
cation but may be revealed after notice as required by S. 31 is 
served on other creditors of the debtor and published in the prescribed 
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manner and statements are filed before the Board as required by 
the notice. 

Remedy of the creditor whose application is dismissed under 
S. 35 (2) :-It has already been stated in the Commentary on S. 35 
(2) that an appeal would lie against the decision of the Board con

sisting of a negative finding on the second point mentioned in S. 35 
(1). It seems that he would have an additional remedy also, namely 
a regular suit for the recovery of his claim because it may have been 
held not cognizable by the Board and such a claim would fall under 
S. 86(a). It must however be remembered that this is a remedial 
Act and that an appeal against a decision of the above nature has 
been provided for by S. 9 (b) • It is therefore a point for consider
ation whether a suit with respect to the claim can be resorted to 
before the remedy of appeal is exhausted, for when a statute creates 
.a right not existing at common law and provides a remedy for its 
enforcement, that remedy ·must be resorted to before the common 
law right can be exercised.1 A reference to S. 14 of this Act which 
prohibits a second appeal against a decision or award of the Board 
shows that it does not touch the common law right to file a suit 
in a civil court for the enforcement of a claim not cognizable by a 
Board. 

The observations of Willes J, in his judgment in Wolverhamp
ton New Waterworks Co. v. HawkesforlP are worth quoting here 
as they are likely to be of assistance in arriving at a decision in case 
of a doubt. They are:-" There are three classes of cases in which a 
liability may be established founded upon a statute. One is where 
there was a liability existing at common law and that liability is 
-affirmed by a statute which gives a special and peculiar fonn of 
remedy different from the remedy which existed at common law ; 
there unless the statute contains words which expressly or by neces
sary implication exclude the common law remedy, the party suing 

1. Chunilal v. Ahmedabad Munit:ipolity (1. L. R. 36 Bom. 47) in which 
the above dictum ol Willes J. in Wolverhampton New Waterw01ks Co. v. 
1/awkes/OTd (1859) 6 C. B. N. S. 336, 356 has been relied on; loti Prasad v. 
Amba Prasad (A. I. R. 1933 All. 358), a case under the U. P. District Boards. 
Act, 1922 (X of 1922), held to be a sell-contained Act, in which the ruling in 
Abdul Rahman v. Abdul Rahman (A. I. R. 1925 All. 380 =I. L. R. 47 All. 513 
F. B.) was relied on. 

2. (1859) 6 C. ·B. N. S. 336, 356. 
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has his election to pursue either that or the statutory remedy. The 
.5econd class of cases is where the statute gives the right to sue 
merely but provides no particular form of remedy ; there the party 
can only proceed by action at common law. But there is a third 
class viz. :-where a liability not existing at common law is created 
by a statute which at the same time gives a· special and peculiar 
remedy for enforcing it. The present case falls within this latter 
.class if any liability at all exists. The remedy provided by the 
statute must be followed and it is not competent to the party to 
pursue the course applicable to cases of the second class. The form 
given by the statute must be adopted and adhered to x .. x .. x ... " 

3 7. All pending suits and applications for execution 
before any civil court in which the ques-

Transfer of pend- tion involved is the recovery of any debt · 
ing suits and ap- f h • d b d h' 
p 1 i cations t 0 rom a person w o 1s a e tor un er t ts 
&ard Act and all proceedings arising in or out 

of such suits or applications, if such person 
ordinarily resides in any local area for which a Board is 
established under section 4 or belongs to a class of debtors 
for which a Board is established under the said section 
shall, if the total amount of debts due from such debtor is 
not more than Rs. 15,000, be transferred to the Board to 
which an application for adjustment of debts of such per· 
son under section 17 lies. The decision of the court on the 
points whether such person is a debtor under this Act, and 
whether such amount of his debts is not more than Rs. 
15,000 shall be final. 

No such transfer shall be made unless notice is given 
to all the parties to such suit or application. 

COMl\ffiNTARY 

Scope of the section :-This is a very important section contain
ing an express provision ousting the jurisdiction of the ordinary 
civil courts in the case of pending suits, applications for execution 
and proceedings incidental to any of them. The principles govern
ing the interpretation of such a piece of legislation generally. as 



140 THE BOMBAY AGRICULTURAL DEBTORS RELIEF ACT [Ch. III 

deduced from judicial decisions have been given in the commentary 
on S. 17 under the heading Special tribunals and the ordinary civil. 
courts.1 As a rule such legislation is not given retrospective 
effect so as to affect suits and proceedings falling within its pur· 
view but instituted before its coming into operation.2 But there is 
no legal prohibition against doing so and the only legal requirement 
is that the provision as to ouster of jurisdiction should be in express. 
terms. The Legislature of this province has thought it expedient to 
provide expressly in this section that if certain conditions are ful
filled, all the civil courts in the province including even the High 
Court shall transfer all pending suits, applications for execution and 
incidental proceedings to the competent Boards established under 
S. 4 of this Act. The fact whether those conditions are or are not 
fulfilled in a given case will have to be determined by the civil 
courts in which the suits etc. may be pending and their decision 
thereon will be final. )'he points to be decided by them before 
arriving at the conclusion· whether a particular suit, application or 
proceeding that may be pending should or should not be transferred 
under this section to a Board having jurisdiction to entertain it are 
the same as those which are to be decided as preliminary issues by 
the Boards in the case of applications under S. 17 filed before them 
except that in the case of the second point the amount of Rs. 15,000 
should be due at the date of the operation of the Act instead of on 
1st January 1939. Any doubtful cases that may arise while doing: 
so had better be decided on applying the following principles appli
cable to cases of vested rights generally, a right of action or a right 
of appeal being a vested right according to the ruling in RamaKrishna 
v. Subbarayya.3 

Rules as to giving retrospective effect to statutes :- (1) There 

1. See pp. 89-91 supra. 
2. Gujrot Trading Co. Ltd. v. Trikomji Velji (3 Born. H. C. R., 0. C. J. 

45) ; Durgopada v. Nrisingho (A. I. R. 1935 Cal. 541) ; Fatmo Bibi v. Ganesk 
(I. L. R. 31 Born. 630 F, B.); Ata-ur-Rahmon v. Jncome-ta.x COmmissioner. 
Lahore [A. I. R. 1934 Lab. 1013(2)) ; Asikunnissa Bibi v. Dwijendra KrishnJJ 
(A. I. R. 1931 Cal. 32) ; Pramatho Nat/a v. Mohini Moha~ (1. L. R. 47 Cal. 
1108) ; Aney Rasul Ali v. Balkishen (A. I. R. 1934 All. 709) ; Abdul Rahim v. 
Syed Abu Mahometl (A. I. R. 1928 P. C. 16 = 30 Born. L. R. 774 P. C.) ; 
Prabhakor v. Khanderao (10 Born. L. R. 625). 

3. I. L. R. 38 Mad. 101. 
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is a presumption that every statute is generally prospective.' This 
means that every Act is to be read as speaking in the present, i.e. to 
My, as speaking on the date on which it is to be applied and does 
not therefore affect acts done or rights accrued under the previous 
state of the law except by express words or by necessary implica
tion.5 

(2) When it is said that the laws of procedure or the provi
sions of adjective law are an exception to the above rule0 what is 
meant is that the Legislatures as a rule give retrospective effect to 
such legislation. The necessity for the manifestation of such an in
tention in every such enactment either by express words or by neces
sary implication can never be dispensed with.1 

(3) Statutes interfering with vested rights should be construed 
-strictly i.e. to say no greater retrospective effect should be given to 
their provisions than is absolutely necessary acoording to its word
ing.• 

4. Parashram v. EmperM (A. I. R. 1931 Lah.· 145) refening to Midlmwl 
Railway v. Pye (10 C. B. M. S. 179) and Attorney-General v. Sillam (1884) 2 H. 
& c. 431. 

5. Suryamol V. Sriram (A. l. R. 1939 Pat. 158, 160); Hayatuddin v. 
Musanwt Ra.himan (A. I. R. 1935 Sind. 73, 75) ; Martand v. Narayan (A. I. 
R. 1939 Born. 305, 3C1T F. B.) ; Musamat Lahoni v. Bola (A. I .. R. 1922 Nag. 
227)'·; Nepra v. Sayar Pramamk (I. L. R. 55 Cal. 67); Culam Daud Klum v. 
HabibuUah Khan (A. I. R. 1936 Pesh, 125) ; Shakuntala Devi v. Ka:usalya Devi 
(A. I. R. 1936 Lah. 124) ; Haider Hussein v. Puran Mal (A. I. R. 1935 All. 
705 F. B.). 

6. Gopalswami v. Secretary of State (A. I. R. 1933 Mad. 748) ; Gangaram 
v. Pr.mamchand (1. L. R 21 Born. 822) ; Shib Narain. v. Lachmi Narain. (A. I. 
R. 1929 Lah. 761) ; Sidhu Ram v. Nur Mohammad (A. I. R. 1937 Lah. 506) ; 
L. Laiq Ram v. Har Prasad (A. I. R·1934 AIL 253) ; Ata-ur-Rahma:n v. Income
tax-Commissioner, Lalwfe [A. I, R 1934 Lah. 1013(2)] ; Ram Karan Singh v. 
Ram Das Singh (1. L. R 54 All. 299) ; Sivayya v. Pratipad Pan.chajot Board 
(A. I. R. 1936 Mad. 18) where it is said that the exception extends to a part 
of an Act also; l-'ishvanath v. Harihar (A. I. R. 1939 Pat. 90) a case under 
the Bihar Money-Lenders Act, 1938 (III of 1938). 

7. Gudhar Lal Son & Co. v. K. Gowder (A. I. R. 1938 Mad. 688, 700). 
8. J\lusamat Rupi v. Sadasheo (A. I. R. 1925 Nag. 190) ; Kanak Kan.ti 

RDy v. Kripa Nath (A. I. R. 1931 Cal. 321); Shiya /rmaki v. Kirtlllllllld (A. I. 
R. 1936 PaL 173) ; Bepin Chandra v. Mahim ChtmdrtJ (A. I. R. 1940 Cal. 345); 
S«-rttary of Start v. Banlt of India Ltd. (A. I. R. 1938 P. C. 191); Bombay 
l\'amdtt~ Co..operaJit·t Agency Ltd. v. l'irdM&·al (A. I. R 1937 Bom. 266, 271). 
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( 4) When in such a statute there is an ambiguity a presump
tion arises out of respect for the Legislature against its intention 
to interfere with such a right, whether it is acquired under a statute£'· 
or under a judgment based upon it.10 

ExplAnation 1 :-Remedial rights of action and appeal are 
vested rights and therefore the above rule holds good in their case.11 

Explanation 2 :-A status such as that of an agriculturist ac· 
cording to the definition given in a particular statute is not a vested 
right and therefore if the statute is amended while a suit based upon 
it is pending in a court, that suit must be decided according to the 
law as amended.12 

ExplAnation 3 :-An amendment of the law which only changes 
the forum but does not take away the right to institute a proceeding: 
or one which changes the period of limitation for instituting an 
action relates to procedure ~nly and has retrospective effect.n 

(5) Discretionary powers given by a statute to a public body 
must be exercised by it in strict conformity with private rights.14 

The same rule applies also to acts of private persons permitted by 
a statute.15 

(6) Declaratory statutes, i.e. to say, statutes which declare or 
create private rights, are generally retrospective iri their operation 
but there too clear expression or necessary implication must be there 

9. Municipal Board, Fyzabad v. MusarMt Vidyadhari (22 Cr. L. ]. 638) .. 
10. Laxmanrao v. Balkrishno (1. L. R. 36 Bom. 617) ; ZarMndara Bank v. 

Suba (A. I. R. 1924 Lab. 418) ; Penniselvam v. Veerwh Vandayar (A. I. R. 
1931 Mad. 83); Sripati Charan v. Kailash Chandra (A. I. R. 1936 Cal. 331,. 
S34) ; Shantiniketan Housing Society Ltd. v. Madhavlal (A. I. R. 1936 Bom. 37) •. 

11. Ra:ma Krishna~ v. Subbarayya (I. L. R. 3i Mad. 101); FatrM Bibi v. 
Ganesh (I. L. R. 31 Born. 630) ; Ata-w-Ramnan v. Income-tax Commis
sioner, Lahore [A. I. R. 1934 Lab. 1013(2) ] ; Pramatha Nath v. Mohini M(lhan. 
(I. L. R. 47 Cal. 1108). 

12. Padgaya v. Baji Babaji (I, L. R. 11 Born. 469). 
13. Gokul Prasad v. Gowintl Rao (A. I. R 1929 Nag. 282) ; Ram Karan 

Singh v. Ram Das Singh (1. L. R. 54 AIL 299 F. B.). 
14. A. B. Moola v, Commissioner qj the Port of Rangoon (A. I. ~ 1931 

Rang. 95) ; Baijnoth Prasad v. Umeshwar Singh (A. I. R. 1937 Pat. 550) ;: 
Amba Prasad v. Jugal Ki.shbre (A I. R. 1936 All. 112) ; Municipal Board,. 
Btnares v. J okhum (A. I. R. 1939 All. 394). 

15. Faiyoz Hussein v. Municipal Board, Awoha (A. I, R 1939 All. 280)r 
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as evidence of the intention of the Legislature to give them such an 
effect.16 

(7) Acts which are merely interpretative and are introduced 
only with a view to settle doubts as to titles are presumed not to 
take away existing rights.17 

Para 1, first sentence :-This section has not been divided into 
~ub-sections like several others. It nevertheless contains 3 separate 
provisions in connection with the topic spoken of by the marginal 
note namely" Transfer of pending suits and applications to Board". 
They are :- ( 1) transfer of pending. suits and applications relating 
to the recovery of any debt from a person who is a debtor under 
the Act and all proceedings arising in or out of such suits and app1i
cations, to the Board having jurisdiction under this Act if certain 
conditions are fulfilled ; (2) finality of the decision of the civil 
court concerned as to whether the conditions necessary for their 
transfer are or are not fulfilled in a particular case and (3) service 
of notice on the parties before making the transfer. The first two 
provisions are contained in the first and second sentences of para
graph 1 @f the section and the third in paragraph 2 thereof. I there
fore consider each sentence here separately. 

Conditions necessary for a transfer :-In order that a suit, ap
plication for execution or an incidental miscellaneous proceeding 
arising in or out of any of them can be held liable to be transferred 
to a Board the following conditions must be fulfilled, namely:-

(1) the question involved in the suit or application for exe
cution must be one of the recovery of a debt as defined in S. 2 (5) 
read with S. 2 (12) and (14) ; 

(2) the person from whom such debt is sought to be re
co,·ered must be a debtor within the meaning of S. 2 (6) read along 
with \ts two Explanations and S. 2 (13) together with its two Ex
planations, and SS. 20 and 21 ; 

(3) that person must further be ordinarily residing in any 
local area for which a Board may have been established under S. 4 

16. DtbtruirtJ /l.'tl'fairc v. Jor,mdrtJ Ntl'fairc (A. I. R 1936 Cal. 593). 
17. Ram Stl'f<M v. BtJlkisarc (A. I. R. 1940 Nag. 303). In this case the 

Question at issue "-as •ilether the C. P. Altntty-ltnders Att, 1939, .-hich amended 
211 earlier Act of 1935 bearing on the same subject, affected pending suits and 
it •-as decided that it did not. 
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or must be belonging to a class of debtors for which a Board may 
have been established under the said section ; 

(4) the person must also be one the total amount of debts due 
from whom is not more than Rs. 15,000. 

It seems that the civil court before which the suit, application 
or proceeding may be pending can easily ascertain in almost all 
cases whether the first three conditions are or are not fulfilled but 
that it would not be in a position to come to a decision in several 
cases as to whether the fourth condition is fulfilled or not without 
making a special enquiry with regard thereto because th~ record of 
thE." suit or application would not from its very nature contain any 
prima facie evidence as to the total liability of the debtor. Even 
if the court proceeds to make an enquiry directed towards the ascer~ 
tainment of that fact, it is likely to meet with a difficulty in doing 
so because this section does not expressly invest it with powers to 
call for statements of debts from the parties and to examine 
the parties with a view to elicit orally from them the facts necessary 
for basing a correct decision on this point. Here then there is a 
legal quibble which can be solved by making use of the rules as to 
the implied provisions in an Act based on judicial decisions given 
in the Commentary on S. 23.18 According to Rule 1 thereout when 
an Act gives power to a court to do a particular act or imposes on 
it a duty to do a particular thing it must be presumed to have given 
it the power to do all such subsidiary acts as may be necessary for 
the exercise of that power or the discharge of that duty satisfactorily. 

Difference between the provisions of this section and those of 
SS. 26, 35 and 38 :-It has been stated above that this section, as it 
is worded, requires inter alia that the debtor in the suit, application 
or proceeding referred to therein must be a person the total amount 
of the debts due from whom must not be more than Rs. 15,000.19 

There is no mention therein of any particular date up to which his 
liability is to be calculated. Therefore if the provision is to be read 
literally, it means that if the total amount of his liability at the 
date of the coming into operation of this Act comes to Rs. 15,000 
and no more, the condition above mentioned should be deemed to 
have been fulfilled and if the other conditions are fulfilled in that 

18. ~ pp. 112-13 sutna. 
19. See condition no. 4 in the Commentary on Para. 1, first sentence. 
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.case, the suit, application or proceeding must be transferred to the 
Board having jurisdiction to entertain an application by or against 
the debtor under S. 17. So far so good. But a case might arise in which 
the total amount of the debtor's liability might somewhat exceed 
Rs. 15,000 as calculated upto the date of the coming into operation 
of this Act but it may be upto Rs. 15,000 only if calculated upto 
1st january 1939, upto which the Board is required to calculate a 
debtor's liability under SS. 26 and 35 for proceeding to take accounts 
as provided in S. 38. The Board concerned would have jurisdiction 
in such a case to entertain an application under S. 17 by or against 
such a debtor according to those sections. Should the court transfer 
such a suit, application or proceeding to that Board or not ? This 
is a query to which this section furnishes no answer. As to that 
<lne view is that in such a case the civil court concerned should instead 
d following the strict letter of the law as contained in this section 
only follow the spirit underlying it and give effect to the intention 
<Of the Legislature in making this provision as gathered from SS. 26 
and 35, on the ground that it does not stand to reason that the 
Legislature could have intended to make a distinction between 
applications made to a Board under SS. 17 and 23 on the one hand 
2-nd the suits, applications for execution and proceedings arising in 
or out of any of them pending before civil courts at the date of 
.coming into force of this Act in any particular area on the other 
as to the total amount of liability of a debtor: Another view is that 
there being no apparent ambiguity in the section the civil courts 
would not be justified in reading into the section words which are 
not there and that there is no warrant for the assumption that the 
Legi~lature intended to fix the same standard for the purpose of oust
Ing the jurisdiction of the civil courts in the matter of pending cases 
as it had done for fixing a limit on the pecuniary jurisdiction of the 
special tribunal created by this Act. ''\'hile proceeding to consider 
which of these views should be adopted, the civil courts would find 
it useful to make a reference to the rules of interpretation given in 
the Commentary on SS. 12, 17 and 23 under the headings Restraint 
on jurisdiction, Special tribunals and the civil courts and Ruks as to 
fiJling up lacunz in an Act, respecth·ely."" My own view is that the 
latter is the better Yiew because in the case of the former one is 

::o. Set' pa~es 82-83, P9-91 and 11Hl2 su/>f&. 
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required to read into the ·section a few words which are not there 
and those words if read would have the effect of encroaching upon 
the province of the Legislature and ousting the jurisdiction of the 
civil courts in a few more cases than would be the case if the sec
tion is construed as it stands and for putting such a construction 
there seems to be no plausible reason except that of bringing about 
consistency between the provisions of the section and those of SS. 
26, 35 and 38 which may well have not been intended by the Legis
lature and bringing within the jurisdiction of the special tribunals a 
few more cases. The improvement in the economic condition of 
the general popularity aimed at by this legislation is not likely to be 
hampered to any appreciable extent by a few cases on the margin 
not being transferred to the Boards till if this view is wrong the· 
Legislature removes the cause of doubt by adding. the words required 
to bring this section in a line with SS. 26 and 35 by passing an. 
amending Act. 

Para 1, second sentence" :-This sentence provides that the deci
sion of the civil court on the question of the fulfilment of the 2nd 
and 4th conditions shall be final. This means that it will not be 
liable to be challenged by way of an appeal to a higher court. This 
provision· will have the effect of preventing the raising of frivolous 
questions at the time when the civil court proceeds to decide the 
two points required to be decided before arriving at a conclusion 
whether a particular· suit, application for execution or incidental 
proceeding should or should not be transferred to a competent 
Board. This sentence is silent as to the other points which the· 
court may have to decide while coming to a conclusion as to any 
of the points to which conditions nos. 1 and 3 relate. Therefore· 
whether an appeal would or would not lie against the decision of a 
court on any of such points will have to be decided as well by a 
reference to 0. XLI in Sch. I to the Civil Procedure Code, 1908· 
as to this section and Chapter II of this Act. 

Para 2, third sentence :-Provision is made in this paragraph 
and sentence for giving notice to the parties to the suit or applica
tion before making an order of transfer under the first sentence of 
paragraph 1. In order that the .service of notice may serve a useful 
purpose it must be made before the court proceeds to consider 
whether the conditions above-stated are or are not fulfilled and . 
before it makes the necessary enquiry. 
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A glaring omission in this Act :-It is very remarkable that 
this Act contains no provision either in this section or in any other 
section thereof as to the manner in which a Board, to which a suit 
or application for execution or a proceeding arising in or out of any 
of them is transferred under the provisions of the Act, should deal 
with it after its transfer. It is easy· to answer this query by saying 
that the Board should deal with the suit, application or proceeding 
ali! if it were an application made under S. 17 before it by the 
plaintiff or applicant as the case may be. But in the first place, such 
an important provision should not have been left to be inferred 
from the provision as to· transfer only and secondly, even if it is so 
done, the Boards would stand in need of some specific directions as 
to how to deal with suits, applications and proceedings transferred 
to them while they are at different stages in their progress and how to 
bring them in a line with the remedy provided by this Act. Unless 
some such directions are there, diversity of practice in different dis
tricts would arise, and only when some of such cases go up to the 
High Court, the Boards would have some authoritative rules of 
guidance in such cases. 

38. If the Board finds the person making the appli
cation under sub-section (1) of section 17 

coJ:t~ng of ac- or the person again~t whom an application 
is made under sub-section (2) of section 17 

to be a person-

( a) who is a debtor, and 

(b) the total amount of debts claimed as being due 
from whom on 1st January 1939 is not more than 
Rs. 15,000 

the Board shall proceed to take accounts in the manner here
after provided and determine the amount due to each of. 
the creditors at the date of the application made under 
section 17 for the adjustment of debts. 

CO!\IMENTARY 

Scope of tlze uction :-The decision of the Board on the two 
pvints mentioned in S. 33 (1) can either be one justifying the enter• 
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tainment of the application under S. 17 or one not justifying it. 
Sub-section (2) of that very section has provided what the Board 
should do in the case of its having arrived at the latter kind of deci
sion. This section lays down what it should do if the decision is of 
the fonner kind. The provision consists of a direction to take ac
counts of the debts of the debtor according to the special mode pro
vided for in the succeeding 8 sections and ascertain the exact amount 
due from the debtor to each of the creditors upto the date of the 
application. It must be noted that for the purpose of detennining 
the question of jurisdiction of the Board, the maxirrium total amount 
of debts due from a debtor is to be ascertained with reference to 
1st January 1939 according to SS. 26 and 35 but that while 
making up accounts for the purpose of detennining the amount 
due to each creditor of the debtor under this section his liabili~y 
is required to be 'ascertained with reference to the date of 
the application. It would not matter if the total amount 
of liabilities of a debtor· at that date amounts to more than 
Rs. 15,000. 

39. In an application for the adjustment of debts if 
the amount of the creditor's claim is dis-

Examination of d h B d h 11 h k' creditor or debtor. pute , t e oar s a , w en ta mg ac-
coun.ts, examine both the creditor and the 

debtor as witnesses, unless for reasons to be recorded by it 
in writing, it deems it unnecessary so to do. 

COMMENTARY 

Scope oJ the section :-The duty of the Board after it has come 
to the conclusion that the application for the adjustment of the debts 
of a debtor before it, whether as an applicant or an opponent, is to 
proceed to take accounts in the manner provided for in SS. 39 to 46 
as directed in S. 38 and the first step towards it is an examination 
of the parties as "itnesses under S. 39 if the creditor's claim is dis
puted. This duty is not avoidable in a disputed case except when 
there are good reasons for doing so. In case the examination of 
parties is dispensed with, the reasons for doing so must be record
ed in writing. 

Investigation as to disputed claims :-The clause" If the amount 
of the creditor's claim is disputed " implies that if the amount of 
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a creditor's claim is not disputed the Board would not be bound to 
examine the parties. From the fact that it is not stated clearly in 
this clause whether the claim should not be disputed by the debtor 
or even by any other creditor of the debtor, it appears that an 
examination of the parties cannot be dispensed with except for 
reasons to be recorded even if the amount claimed by one creditor 
of the debtor is disputed by another creditor of the debtor. 

MargitUJl-note to this section :-The marginal note to this sec
tion is faulty because whereas the section requires an examination of 
both the creditor and the debtor the note says " Examination of 
creditor or debtor." 

AtUJLogous law :-This provision is similar to the one contained 
in the first part of paragraph 1 of S. 12 of the Deccan Agriculturists 
Rt:lief Act, 1879 which so far as cases falling under this Act are con
cerned is repealed by S. 85 thereof with effect from its coming into • operation in any particular area. The only points of distinction bet-
ween the wording of the two are :- (1) that in the place of the words 
" In any suit of the description mentioned in section 3, clause (w) 
in which the defendant or any of the defendants is an agriculturist 
and in any suit of the descriptions mentioned in section (3), clause 
(y) or clause (z) " in the said section of the old Act, there are the 
words " In an application for the adjustment of debts " in the present 
section; (2) that instead of the words "the Court" in the former 
there are the words "the Board" in the latter; (3) that there are 
no words in the former corresponding to the words " when taking 
accounts " in the latter and ( 4) that in place of the words " the plain
tiff and the defendant" in the former there are the words "the credi
tor and the debtor" in the latter. The first point of distinction is due 
to the nature of the proceeding in the course of which the question of 
examination of the parties arises, the 5econd point is due to the 
nature of the tribunal seized of that proceeding. The fourth is also 
due to the difference in the nature of the proceeding before the two 
kinds of tribunals. Hence all these three points relate to unimportant 
formal matters. The third point of distinction too does not make an)' 
important difference between the nature of the two pro\isions because 
although the words " while taking accounts " are not found in S. 12 
of the D. A. R. Act, the said section had been enacted only with a 
,·iew to lay down a specific method of ~ng accounts in particular 
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classes of suits. It seems therefore that it is an enactment in pari 
materia with that contained in S. 39 of this Act and therefore the 
rules deduced as to making use of Other Acts in pari materia and the 
judicial decisions made thereunder and those deduced as to making 
use of the Previous history of the law given in the Commentary 
on S. 2 under the main heading Reference to subject1 may with 
profit be referred to in case of doubt as to the meaning of any parti
cular portion of this section which is common to both the enact
ments. 

40. The Board shall inquire into the history and 
Board to inquire merits of the case from the commencement 

in~ history and of the transactions between the parties and 
ments. the persons (if any) through whom they 
claim, out of which the claim has arisen : 

Provided that whe~e transactions between the parties 
have commenced more than 20 years before the coming into 
force of this Act, any settlement of accounts which has been 
last arrived at between the parties before the said 20 years 
and which is in writing and bears the signature of the debtor 
or the person through whom the liability is derived shall be 
accepted as binding between the parties and no inquriy into 
the history and merits of the case shall be made prior to the 
date of such settlement. 

COMMENTARY 

Scope of the section :-This section casts a duty upon the Board 
to inquire into the history and merits of the case from the com
mencement of the transactions between the parties and the persons 
(if any) through whom they claim, out of which the claim has arisen 
subject to the proviso that if transactions between the parties had 
commenced more than 20 years prior to the coming into force of this 
Act, and if a settlement had been last arrived at before the said period 
of 20 years and is in writing signed by the debtor or by the person 
through whom he had derived his liability, the Board should take 

1. See pp. 24-25, supra. 
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that settlement as binding on the parties and should not make an 
inquiry into the history and merits of the case prior to the date of 
such settlement. 

Proviso :-It will appear from the above that in order that 
the Board may be justified under the proviso in not pursuing an 
inquiry as required by this section beyond the date of a settlement 
relied on by a creditor or debtor the following conditions must be 
fulfilled, namely :-

( 1) transactions must have commenced between the parties 
more than 20 years prior to the date of coming into force of this 
Act; . 

(2) the alleged settlement of accounts must have been arrived 
at prior to the said period of 20 years ; 

(3) the alleged settlement must be in writing and must have 
been signed either by the debtor before the Board or by the person, 
if any, through whom the debtor may have derived his liability for 
the debt alleged to have been settled. 

Analogous law :-The provision in this section is slightly 
similar to that contained in the second part of paragraph 1 of S. 12 
of the Deccan Agriculturists Relief Act, 1879. 1 say that the simi
larity between the provisions in the two Acts is slight and empha
sise the difference between them because the points of distinction 
between them are important. They are:-

(1). Whereas under the said section of the D. A. R. ·Act an 
inquiry into the history and merits of the case from the commence
ment of dealings between the parties and the persons (if any) through 
whom they or any of them claims, is directed to be made with two 
specific objects in view, namely :-(1) that of ascertaining whether 
there is any defence to the suit on the ground of fraud, mistake, acci
dent, undue influence or otherwise and (2) that of taking an account 
Jx>tween the parties in the manner therein prO\dded, this section does 
not require the Board to keep any of those objects particularly in 
view, although of course, there can be no gainsaying the fact that 
the inquiry under it is to be made with the same object as no. 2 in 
the said section of the D. A. R. Act, that object is the ultimate one 
under the D. A. R. Act while it is the only one under this Act. 
Therefore an attempt on the part of the Board to start '\\ith a sus
picion against the creditor and to make out a defence for the agri-
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culturist debtor in case he happens to be an opponent in the appli
cation or to find out a ground of attack for him if he happens to be 
the applicant, would not at all be justified. This change of attitude 
towards the money-lending class on the part of the Legislature 
seems to have been the result of the finding of The Dekkan Agri
culturists Relief Act Commission in its Report of 1912 that the 
operation of the D. A. R. Act has taught the agriculturist to repu
diate his obligations and that now it is often the Sowcar who want~ 
protection from the Legislature.1. 

(2). Another very important point of distinction between the 
two enactments is that S. 12 of the D. A. R. Act does not lay down 
any limit to the period upto which the inquiry should be pressed 
bad-wards and consequentlx in several cases in which the transac
tions between the parties or between those through whom they claim 
extend over a long period broken up at places by alleged settlements. 
it becomes a very contentious issue as to when the dealings between 
the parties out of which the-liability has arisen, should be deemed 
to have commenced and the creditor concerned has to suffer at times 
because although his available book may be showing that an amount 
has been brought forward from a previous book, that book may not 
be in his possession or under his control. The proviso to this sec
tion by dispensing with the necessity to pursue the inquiry directed 
by the section to be made beyond the date of an alleged settlement 
if the conditions as above-explained are fulfilled in its case has, on 
the one hand put an end to the possibility of such an issue being 
raised, and on the other extended a much-needed protection to the 
creditor-class by relieving it of the necessity to find evidence of a 
fact which may be beyond its reach or even beyond its knowledge. 
The limit of 20 years before the coming into force of this Act imposed 
by the proviso is also a wise one because that is a period for which 
any ordinary money-lender can be reasonably expected to preserve 
e\idence. 

0\\ing to these important points of distinction between the tw() 
enactments, any use to be made of the decisions under S. 12 of the 
D. A. R. Act, so far as they relate to the inquiry to be made under 
it for the purpose of interpreting the pro\isions of this section. must 
be made with great caution. 

1. See Gupte's editmr of tl~e D. A. R. Act. 19.w. pp. 104.()5. 
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41. \Vhen the amount of the claim is admitted by the 

B d bo d 
debtor and the Board, for reasons to be re-

oar not un d d b . . . . b 1' h h 
to inquire, if the wr e y It m wntmg, e 1eves t at su~.: 
claim is admitted. d · · · d d 1 '1 h a mtsswn 1s true an rna e vo untan y, t e 
Board shall not be bound to inquire in the manner provided 
in section 40 but may do so if it thinks fit. In other 1.:ascs, 
the Board shall be bound to inquire as aforesaid. 

COMMENTARY 

Scope of the section :-This section empowers the Board to.. 
dispense with an inquiry as directed by the previous section, in 
another case, the first being that of a settlement in writing signed 
by a debtor made 20 years ago. That case is that of an admission 
of the amount of a claim, which would of course include a part of it 
also, on the basis of the well-known maxim, the whole includes a 
part. Even in such a case the Board is required to satisfy itself that 
the admission is true and made voluntarily i.e. without the use of • 
fraud or force or undue influence on the part of the creditor and to 
record the reasons for which it feels itself justified in drawing such 
an inference. It is possible that even in a case of the above nature 
the Board may have reasons to institute an inquiry as provided in 
S. 40. The Legislature has anticipated such a contingency and pro
,·ided by the concluding words of the first sentence of this .section 
that e\·en in such cases the Board may make such an inquiry if it 
thinks fit to do so. In the second sentence it emphasises the fact that 
in cases not falling under the first sentence it is obligatory on the 
Board to make an inquiry, in order that there may be no room 
for doubt. 

Analogous law :-A provision similar to this is to be found in 
paragraph 2 of S. 12 of the D. A. R. Act. It is not exactly in the
~me terms, the points of distinction between them being :- (1) The 
"unls .. by the debtor " occurring in this section after the word " ad
mitted" are not found inS. 12 of the D. A. R. Act (2) In place of 
the words "the Board" in this section there are the words "the 
Court " in the latter ; (3) The commas after the words " Board " and 
.. writing " in this section are not found after the word " Court " aruf 
" writing " in the latter : ( 4) In place of the \Vords " such admis-
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sion is true and made voluntarily " in this section, there are in the 
latter the words " such admission is true and is made by the debtor 
with a full knowledge of his legal rights as against the creditor" ; 
(5) Again in place of the words "the Board" there are the words 
"the Court" in the latter; (6) After the words" shall not be found" 

·which are common to both, there are the words "in the manner 
provided in section 40 " in this section and the words " so to inquire " 
in S. 12 of the D. A. R. Act and (7) There is an additional sen
tence as a separate paragraph in the latter as " In other cases &c." 

.as there is in this section but therein there are the additional words 
" in which the amount of the claim is admitted " after the words 
" other cases ". Out of these 7 points, the first, second, fifth and 
sixth are unimportant. As for the first an admission of a claim 

-or a part of it under S. 12 of the D. A. R. Act can only be that of a 
debtor, as in a suit under that Act other creditors of his are not 
.expected to appear, as they are in a proceeding under S. 17 of this 
Act and therefore the addition of the words " by the debtor " after 
the word " admitted " would have been superfluous there and that 
:can be inferred also from the words " as against the creditor " in 
·that paragraph, whereas it was necessary here owing to the possible 
presence of other creditors of the debtor. As regards the second and 
the fifth they are due to the difference in the tribunal in the two cases. 
The sixth is due to the provision as to making an inquiry having 
been contained in the same section of the D. A. R. Act but in the 
preceding section of this Act. The third, fourth and seventh how

·ever deserve special notice. I will therefore consider them seriatim. 

Point No. 3 :-This point relates to certain commas occurring 
in the text of this section as published in the Bombay Government 
-Gazette Part IV dated 30th January 1940, at pp. 2 to 44 thereof. 
The existence of such punctuation-marks in the text of a section of 
an Act is sometimes availed of by lawyers for the purpose of putting 
a particular interpretation on that section. It would therefore be 
well to state here what value can legitimately be attached to them 
as aids to interpretation. ' 

PunctUiltion-marks as an aid to interpretation :-The following 
rules can be deduced from the decided cases as to whether punctu
::ation-marks can or cannot be availed of for the purpose of inter
·preting the part of the Act in which they occur and if they can be, 
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what is the condition precedent which must be fulfilled! before that 
can be done. 

(1) According to the view of the Privy Council1 and the Allaha
bad High Court,2 punctuation-marks such as commas do not form 
part of a statute. 

(2) According to the said High Court therefore they must 
be disregarded while interpreting the section in which they occur.) 

(3) The Bombay High Court has however in one case' ex
pressed the view that they cannot be relied on while interpreting 
the section in which they occur only if the wording thereof is clear. 

Even if the Bombay view is held acceptable, so far as the con
struction of this section is concerned, it seems to have no application 
here because the wording thereof seems to be clear and not capable 
of being construed in more ways than one. 

Point No. 4 :-This point of difference is important because 
whereas the paragraph of S. 12 of the D. A. R. Act above-mentioned 
requires that the Court should be satisfied that the admission besides 
being true, must have been made by the debtor with full knowledge 
of his legal rights as against the creditor and would therefore require 
proof as to its having been made with a full consciousness of his 
lt::gal rights under the D. A. R. Act as against the creditor such as 
that of insisting upon the latter establishing by cogent evidence 
what was the amount actually advanced by him in the case of each 
loan &c., the requirement of this section would be deemed to have 
been satisfied if the Board finds that the debtor was a free agent 
when he made up his mind to make the particular admission. 

Point No. 7 :-The difference between the phraseology of the 
two enactments so far as this point is concerned is that whereas 
the additional sentence in this section emphasises the duty to make 
the inquiry directed by S. 40 in all cases in which there is not 
such an admission as is referred to in the first sentence of the section, 
that constituting the 3rd paragraph of S. 12 of the D. A. R. Act 
emphasises the duty to make such an inquiry as is directed by the 

1. Lcii.'U Pur,la v . . 4.sludosh Sen (A. I. R. 1929 P. C. 69=50 I. A. 93). 
2 .. \'iaz .Umad v. Pamkottam (A. I. R. 1931 All 154). 
3. MOIIS4 v. AIMSam~Jt .-t~~eluJ (A. I. R. 1933 All. 521); J.'iaz Ahmad v. 

1'uult.ottam (A. I. R. 1931 All. 154). · 
4. lnataJ~ CottO!II Cb. Ltd. v. Hari Poonjoo (A. I. R. 1937 Born. 39). 
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first paragraph in all cases of admission not falling in the second. 
paragraph. Whether so emphasised or not the duty is there accord
ing to both the enactments, subject to the provision as to the power· 
to dispense with it in the specific case of an admission of the nature: 
described and therefore in effect the provisions of this section and 
those of paragraphs 2 and 3 of S. 12 of the D. A. R. Act must be 
held to be in pari materia except in the matter of the point of differ
ence no. 4 above set forth. Therefore according to the principles 
of interpretation as to making use of such enactments and the judi
cial decisions thereunder, such decisions under the 2nd and 3rct 
paragraphs of S. 12 of the D. A. R. Act, except on the point of the 
debtor having made an admission of the claim or part of the claim 
of a creditor with full knowledge of his legal rights as against the: 
latter, can be made use of in cases of doubt as to the meaning of 
this section or of any portion of it. 

42. ( 1) When the Board inquires into the history 
and merits of a case under section 40, it 

Mode of taking shall notwithstanding any agreement accounts. ' 
between the parties or the persons (if any) 

through whom they claim, as to allowing compound inter
est or setting off the profits of mortgaged property without 
an account in lieu of interest, or otherwise determining the 
manner of taking the account, and notwithstanding any 
statement or settlement of account, or any contract purport-· 
ing to close previous dealings and create a new obligation, 
open and take the account between the parties from the· 
commencement of the transactions. 

(2) The Board shall take the account under sub~
section (1) according to the following rules, namely:-

(a) Separate account of principal and interest shalf 
be taken; 

(b) In the account of the principal there shall be 
debited to the debtor such money as may from 
time to time have been actually received by him 
or on his account from the creditor, and the price· 
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of goods, if any, sold to him by the creditor, as 
part of the transactions; 

{c) In the account of the principal there shall not be 
debited to the debtor any sum in excess of a sum 
due or to accrue due under a decree which the 
debtor may have agreed directly or indirectly to 
pay in pursuance of any agreement relating to the 
satisfaction of the said decree; 

(d) In the account of principal there shall not be de
bited to the debtor any accumulated interest which 
has been converted into principal at any statement 
or settlement of account or by any contract made 
in the course of the transactions; 

( t) (i) In the case of transactions which were com
menced before the 1st January 1931, the Board 
shall take accounts in accordance with the provi-

1 

sions of this section up to 1st January 1931, provid-
ed that in the aGCount of interest there shall be de
bited to the debtor yearly interest on the balam:e 
of the principal for the time being at 12 per cent. 
per annum or at the agreed rate whichever 
is lower. On taking such accounts the amounts 
found due on 1st January 1931, in respect of the 
principal as well as in respect of the interest shall, 
each separately, be reduced by 40 per cent. not
withstanding that a decree or order of a civil court 
has been passed in respect of any such amount or 
portion thereof, provided that if such transactions 
had commenced after 1st January 1930, the re
duction in both the amount of the principal and 
interest found due shall be by 30 per cent. The 
amounts so reduced shall be taken to represent the 
amount due in respet:t of the principal and inter
est on I st January 1931. Separate accounts shall 
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thereafter be taken of the principal and interest 
upto' the date of the application provided that the 
interest shall be calculated at the rate agreed tQ> 
between the parties or 9 per cent. per annum 
whichever is lower; 

( ii) in the case of transactions which commenced 
on or 'after 1st January 1931, in the account of 
the interest there shall be debited to the debtor 
yearly interest on the balance of principal for the 
time being outstanding at 9 per cent. per annum 
or at the agreed rate whichever is lower; 
(iii) if under any decree passed between the par
ties the rate of interest allowed on the amount of 
the principal found due under paragraph (i) or 
(ii) above is lower than that allowable under this 
clause,. interest on such amount shall be debited at 
the rate allowed by such decree; 
( iv) in taking accounts•under this clause interest 
to be calculated shall be simple interest. 

(/) All money paid by or on account of the debtor 
to the creditor or on his account, and all profitsr 
service or other advantages of every description, 
received by the creditor in the· course of the 
transactions (estimated, if necessary, at such 
money-value as the Board in its discretion may 
determine) shall be credited first in the account 
of interest, and when any payment is more than 
sufficient to discharge the balance of interest due 
at the rate specified in clause (e), the residue of 
such payment shall be credited to the debtor in 
the account of principal; 

(g) The accounts of principal and interest shall be 
made up to the date of the institution of the appli-
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cation, and the aggregate of the balance (if any) 
appearing due on both such accounts against the· 
debtor on that date shall be deemed to be the· 
amount due at that date, except when the balance
appearing due on the interest·account exceeds 
that appearing due on the principal account, in 
which case double the latter balance shall be 
deemed to be the amount then due. 

COMMENTARY 

Scope of the section :-This section lays down the particular 
method by which an account as directed by S. 38 is to 1M: made 
up in the case of applications for adjustment of debts made under 
S. 17. It is divided into two su~sections, the first of which requires 
all agreements, statements or settlements of accounts and contracts 
made between the parties affecting the method of making up accounts 
as to their dealings to be set aside and the second lays down the· 
rules to be observed which comprise the method referred to before. 

Sub-section (1) :-This sub·section lays down that while in
quiring into the history and merits of the case as required by S. 40· 
the Board shall open up the whole course of dealings between the 
parties from their very commencement and take an account from 
there without paying any regard to the existence of {1) any agree
ment between the parties or the persons (if any) through whom 
they claim, as to (a) allowing compound interest or (b) setting off 
the profits of a mortgaged property without making up an account 
thereof in consideration of interest not being debited to the debtor· 
or (c) determining the manner of taking the account by any other 
method and (2) (a) any statement or settlement of account or 
(b) any contract purporting to close previous dealings and create· 
a new obligation. 

It must be noted here that so far as the setting aside of settle
ments of account is concerned. there is the limitation contained in 
the proviso to S. 40. 

Sub-sl'ction 2 :-Thi::. sub.section prescribes the rules which are 
uquired to be ob~rved while taking an account as aforesaid. The~ 
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.are contained in its 7 clauses marked (a) to (g). Clause (e) there
·()Ut is again sub-divided into 4 sub-clauses (i) to (iv). Clause (a) 
·contains a general provision that separate accounts shall be made 
out of the principal and the interest of a debt; clauses (b) to (d) 
contain directions as to how the account of the principal of the 
debt is to be made up ; clause (e) cont<;~ins directions as to how the 

.account of the interest of the debt is to be made up ; clause {f) pre
scribes what payments should be given credit for to the debtor and 
in which of the two accounts mentioned in clause (a) that should 
be done, and clause {g) directs that the said accounts shall be 
made up to the date of the presentation of the application under 
·s. 17, that ordinarily the aggregate of the amounts due under the 
said accounts shall be held to be the amount due at the said date 

'but that if that due under the account of interest exceeds that 
due under that of the principal then it should be reduced to such 
an extent as to equalise the two amounts and that in such a case 
the total of those amounts ·should be held to be due. Some of these 

-clauses are required to be explained clearly. I therefore proceed 
·to do so. 

Clauses (b) to (d) :-As stated above these clauses direct how 
the separate account of the principal directed by clause {a) to be 

:made up is to be made up, i.e. to say, which amounts should and 
which should not be taken into account while ascertaining the prin
·cipal amount due, even though they may have been debited in the 
·creditor's books arid there may be legal documents executed in his 
favour. I state below in a tabular form the two sets of amounts. 

To be debited. 

J. Such amounts as may from 
time to time have been 
actually received by the 
debtor personally from the 
creditor. 

Not to be debited. 

1. Any amount in excess of 
that due or likely to accrue 
due under a decree which the 
debtor may have agreed 
directly or indirectly to pay 
pursuant to any agreement 
behveen them as to the 
satisfaction of the said 
decree. 
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To be debited. 

2. Such amounts as may from 
time to time have been re
ceived by others on the 
debtor's account from ·the 
creditor. 

2. The price of goods, if any, 
such as food, grains, seeds, 
implements, live-stock, &c., 
which may have been sold 
by the creditor to the debtor 
as part of the transactions 
between them. 

Not to be debited. 

2. Any amount of accumulated 
interest which may have been 
capitalised at any statement 
or settlement of accounts or 
as the result of any contract 
made between them in the 
course of the transactions. 

Clause (e) :-This is the single clause in this section laying 
down the method by which the amount of interest due from a 
debtor to a creditor is to be ascertained. It has however been sub
divided into 4 sub-clauses (i) to (iv). Thereout sub-clause (iv) 
.contains a general' provision that simple interest alone is to be cal
culated while making up an account of the interest. Sub-clauses (i) 
and {ii) draw a distinction between transactions entered into before 
1st January 1931, i.e. upto 31st December 1930 and those entered 
into on or after that date and sub-clause (i), further draws a dis
tinction as amongst transactions entered into before 1st January 
1931, between those which had commenced upto and after 1st 
january 1930. The nature of the provisions in these sub-clauses 
renders it necessary to consider separately the method of calculation 
<>f interest in the cases of (1) transactions entered into before 1st 
January 1931 and (2) transactions entered into on or after 1st 
January 1931. Those which fall into the first class will again have 
to be considered in two batches, namely (a) those which were entered 
into on or upto 1st january 1930 and (b) those which were entered 
into after 1st january 1930. The point of distinction between those 
falling in class (1) and class (2) is that in the former interest is to 
be debited at 12 per cent. per annum or at the agreed rate whichever 
is less and in the latter it is to be debited at 9 per cent. per annum 

15 
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while the point of distinction between cases falling under class (1) 
(a) and class (1) (b) is that amounts of the principal and the inter
est calculated as above, are to be reduced by 40 per cent. in the for
mer case and by 30 per cent. in the latter, whether they are due 
under accounts, bonds, pro-notes, mortgages &c. or under the decrees. 
or orders of a civil court, and after that is done, interest at 9 per cent. 
per annum or at the agreed rate whichever is lower, is to be calculated 
on the principal amount so reduced upto the date of the application. 
Sub-clause (iii) which affects all the above cases provides that if a 
decree had been passed by a Court as to any amount out of those 
above referred to, and it has provided for a rate of future interest 
lower than that applicable to the case, interest shall be debited from 
the date of the decree to that of application at such lower rate. 

This result is arrived at on further sub-dividing sub-clause (i) 
into four parts as below :-

1. " In the case of transactions which were commenced before 
1st January 1931 x .. x .. x .. x at 12 per cent. per annum 
or at the agreed rate whichever is lower ; " 

2. " On taking such accounts x .. x .. x .. x the reduction in both 
the cases shall be by 30 per cent " ; 

3. " The amounts so reduced shall be taken to represent x .. x .. 
x .. x amount due in respect of the principal and interest 
on 1st January 1931" ; 

4. "Separate accounts shall thereafter be taken x .. x .. x .. x 
at the rate agreed to between the parties or 9 per cent ... 
per annum whichever is lower." 

Thereout the first part consists of a main provision and a pro-· 
viso. The main provision is that in the case of transactions which 
were commenced prior to 1st January 1931, the Board is first to 
make up accounts upto that date as provided in this section and: 
the proviso is that while doing so (simple) interest on the balance 
of the principal for the time being shall be debited at 12 per cent .. 
per annum or at the agreed rate, whichever is lower. 

The second part too consists of a main provision and a proviso. 
The main prO\·ision is that after the amounts of principal and interest 
due upto 1st January 1931 are thus ascertained, each of them shall 
be separately reduced by 40 per cent. irrespective of the fact that 

· in respect of any such amount or a portion thereof a civil court 
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may have passed a decree or an order. This provision is subject 
to the proviso or an exception that if the said transactions (or any 
of them) had commenced after 1st January 1930 the amounts of 
principal and interest due in respect thereof shall be reduced by 30 
per cent. instead of 40 per cent. 

The third part sums up the result of the application of the 
two parts for the purpose of the application of the fourth. It is. 
in effect that the reduced amounts of principal and interest thus 
arrived at shall be taken to be the basis for further making up the 
accounts upto the date of the application. 

The fourth part which also consists of a main provision and 
a proviso says that separate accounts of the principal and interest. 
shall further be made up for the period from 2nd January 1931 to 
the date of the application and that while doing so interest on the 
principal amount due shall be debited at 9 per cent. per annum 
or the agreed rate whichever is lower. 

The whole of this sub-clause prescribes the method of making 
up accounts relating to transactions which may have commenced 
prior to 1st January 1931, that of making up those relating to 
transactions which may have commenced on or after that date being 
prescribed exclusively by sub-clause (ii). Sub-clause (iii) is in the 
nature of a proviso or exception to the provision in the two preceding 
sub-clauses as td the rate at which interest is to be debited, in the 
case of those amounts with respect to which the creditor may have 
obtained a decree from a civil court. It is applicable only ·if and 
in so far as the decree may have provided for future interest being 
n•co,·erable on the decretal amount at a rate lower, in the case of 
transactions entered into before 1st January 1931, than 12 per cent. 
per annum upto that date and in the case of those entered into on 
or after that date, than 9 per cent. per annum upto the date of 
the application. 

Spuial features of this clause :-The special features of this 
clause are :-

(1) It fi:tes special rates of interest for loans advanced before 
1st January 1931 i.e. upto 31st December 1930 and for those advanced 
on or after that date, which are 12 and 9 per cent. per annum 
r~pectively. 

(2) It introduces a novel principle of the reduction of debts 
due upto particular dates by certain percentages, that in respect 
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of debts due as the result of loans advanced upto 1st January 1930 
being 40 per cent. and that due as the result of those advanced from 
2nd January 1930 onwards being 30 per cent. 

(3) In the application of the said principle it makes no dis
tinction even between debts already subjected to a strict scrutiny 
by the civil courts as is required to• be done under the provisions 
of SS. 12 and 13 of the D. A. R. Act, 1879 and S. 3 of the Usurious 
Loans Act, 1918 and those not so subjected. 

Note :-For a comparison of the power under clause (e) of 
sub-section (2) of this section with that under S. 45 and its contrast 
with that under S. 52 so far as they affect a civil court's decree see the 
Commentary on SS. 46 and 52 infra. 

Clause (f)' :-This clause (1) gives directions as to giving 
credit to the debtor for all payments made by him or on his behalf, 
whether in cash or in kind, for all profits received by the creditor 
from him, for services rendered by him to the creditor and for any 
other advantages received from him by the latter in the course of 
the dealings between them, (2) empowers the Board, wherever 
necessary, as it must be in the case of payments made in kind with
out fixing the price of grains or other agricultural produce and ser
vices rendered without fixing the renumeration to be paid, to esti
mate the monetary value of the items to be credited to the debtor, 
according to its discretion and (3) directs that such credit shall be 
first given towards the amount of interest due as per clause (b) 
till the date when the debtor became entitled to get it, and the resi
due, if any, towards the principal amount then due. 

This provision renders it necessary that interest must be cal
culated upto the said date and if the amount to be given credit for 
exceeds that of the interest, the whole of it should be treated as paid 
and the amount in excess of it must be given credit for towards the 
principal amount due till then. The balance of the principal thus 
left is to be treated as the principal for the calculation of interest 
for the period subsequent to that of the said credit. 

Clause (g) :-Lastly, this sub-clause provides that accounts as 
per the previous clauses of this section should be made up to the 
date of institution of the application under S. 17 and that the aggre
gate amount of principal and interest thus left unpaid should be 
deemed to be the amount due to the creditor upto the date of the 
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application. This latter provision is however subject to the proviso 
which emlxx:lies the well-known Hindu law Rule of Damdupat. It 
is in effect that if the amount of interest as calculated according 
to the prescribed method exceeds the amount of the principal 
amount then due, the amount of interest in excess of it is to be 
disallowed and only double the amount of the principal is to be 
held due on the date of the application. It should be borne in mind 
that this rule is to be applied only once during the process of taking 
accounts and that too after the amount of interest is calculated up
to the date of the application from the date of the last payment, so 
that when it is applied the creditor gets double the balance of the 
principal due after the last payment is given credit for. 

Owing to the complicate nature of the provisions of this section 
and the use intended to be made thereof by the Boards it would 
have been better if the Legislature had made its intention clear by 
giving concrete illustrations exemplifying such application which are 
looked upon by judges as relevant and valuable in construing the 
text of the statute1 and as indicative of such intention when not in
consistent with the language of the enactment illustrated,2 although 
it may be inconsistent with ideas derived from any other system of 
jurisprudence. s 

Analogous law :-A comparison of the provisions of this sec
tion with those of S. 13 of the D. A. R. Act, 1879 which they replace 
so far as debtors under this Act in the areas for which Boards would 
be established are concerned, makes it clear that the only difference 
between them is on the following points, namely :-

( 1) In the opening part of this section there are the words " the 
Board " and " section 40 " in place of the words " the Court " and 
"section 12" in the said section of the D. A. R. Act. 

(2) The direction to take an account in this sentence is in the 
words " open and take the account between the parties from the 
rommencement of the transactions " instead of in the words " open 

1. Halsbury's Laws of England, 2nd ed. Vol. XXXI Para. 609 at p. 486. 
2. Salish Chandra v. Rum Day£4 (1, L. R. 48 Cal. 3&8 Sp. B.), in whii:h 

the previous nili~ in Dulxy Sahai v. Ganeshi Lal (1. L. R. 1 All 34, 36), 
Quetll Em{lfess v. Fakirappa (1. L. R. 15 Born. 491, 496)1 and Kailas Chandra 
\'. Stmatu" Chung Barooie (1. L. R. 7 Cal 132, 135) are referred to. 

3 . • \lahomtd Sytdol v. l'eolt Ooi Gllflt (43 I. A. 256). 
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the account between the parties from the commencement of the 
transactions and take that account x .. x .. x " 

(3) The section of this Act has been sub-divided into two 
sub-sections, the first containing the directions which have been ex· 
plained while commenting upon that sub-section' and the second the 
rules for taking the account as directed, while the above section of 
the D. A. R. Act contains no such sub-division, with the result that 
the rules given therein form part of the first and only sentence 
therein. 

(4) The rules in clauses (a) and (c) of both the sections are 
word to word the same and so is that in clause (d) of both except 
that in the said clause of the section in the D. A. R. Act, the words 
•• unless the Court, for reasons to be recorded by it in writing, deems 
such debit to be reasonable " leave it to the discretion of the Court 
whether to make an exception of a particular case to the rule in 
that clause for reasons to be ~corded while the corresponding clause 
in this section does not invest the Board with any such discretionary 
power however strong the reasons for its exercise may be. 

(5) Clause (e) of this section is entirely different, for the 
reasons already explained;; from the corresponding clause in S. 13 
of the D. A. R. Act except in this respect that the provision as to 
debiting simple interest, not however monthly as in the D. A. R. Act, 
is re-enacted in sub-clause (iv) of clause (e) of this section. 

(6) In clause (f) the word "Court" is replaced by the word 
•• Board", the words "or with the aid of arbitrators appointed by 
it" after the word "discretion" are omitted and in place of the 
words " due at the time it is made " there are the words " due at 
the rate specified in clause (e) " in our section. 

(7) The only difference in clause (f) is that the words " the 
date of instituting the suit " are here replaced by the words " the 
date of institution of the application ". 

It can be seen from the above that the only material points of 
difference are those in clauses (d) and (e) as above-explained. 
Therefore except for those points this section is in pari materia with 
S. 13 of the old Act and therefore the decisions under the latter can 

4. See p. 159 supra. 
5. See pp. 163-64 su.pro. 
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rightly be made use of for interpreting the words of this section v.ith 
due regard to the said points. 

43. \Vhen in the course of any proceedings under this 

Vlben books of 
acoount are not 
produced Court to 
presume that they 
are unfavourable 
to creditor. 

Act the Board finds that there are reason
able grounds to believe that a creditor has 
in his possession or under his control any 
books of account or any other document 
which is material to any transaction in any 
proceedings b~fore the Board and such 

books or document is not produced by such creditor before 
the Board in such proceedings, the Board shall presume 
that such books or document if produced would be pre
judicial to the interest of such creditor. 

COMMENTARY 

Scope of the section :-This is a provision applicable to all the 
proceedings that may be instituted under this Act and not confined 
in its scope to proceedings under S. 17 of the Act like those con
tained in the preceding 5 sections. 

It authorises the Board to presume that any books of account 
or any other document called for but not produced by a creditor in 
the proceeding in which the order of production is made, would, if 
produced, be prejudicial to his interest. The conditions which must 
be satisfied before the dra\'\ing of such a presumption would be 
justified are :-(1) There must be reasonable grounds for the 
Board to believe that the creditor concerned has the book or books 
of account or other document in his possession or under his control, 
i.t. to say, in the possession of a person who is his servant or de
pendant or in any way so closely connected \'\ith him as to be under 
an obligation to act according to his bidding and (2) the book or 
books of account or other document, must, in the opinion of the 
Board, be material to any transaction in the proceedings in which 
the order is made. 

Anawgous law :-The principle underl}ing this prO\ision is 
that embodied in the legal maxim Omina przsumuntur contra 
spoliatorem, which again is based on the decision in Williamson v. 
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Rover Cycle Co.,1 to the effect that if a man wrongfully withholds 
e\idence, every presumption to his disadvantage consistent with the 
facts admitted or proved will be adopted. The Indian Legislature 
too has long since recognised this as a sound rule of the law of evi
dence to be observed by the courts in this country .<J 

As regards the power of a civil court to order the production 
of any document by any party to a suit before it see Or. XI r. 14 
in Sch. I to the Civil Procedure Code, 1908, and as regards the conse
quence of the non-production by a party of a document although in 
his possession or power see Or. XIII r. 2 in the same schedule to 
the said Code. It must be borne in mind, however, that these provi
sions have not been extended to proceedings under this Act by any 
provision therein. 

44. \Vhen the mortgaged property is in the posses
sion of the mortgagee or his tenants other 

In certain cases than the mortgagor,. and the Board is un
rent may be cbarg- able to determine what profits have been ed in lieu of pro-
fits. actually received, it may fix a fair rent for 

such property and charge to the mortgagee 
such rent as profits for the purpose of section 42: 

Provided that if it be proved that in any year there 
was any suspension or remission of rent or land revenue of 

such land under section 84A of the Born
Born. V of 1879. 

bay Land Revenue Code} 1879} an abate-
ment of the whole or part of such amount may be allowed 
for the year. 

COMMENTARY 

Scope of the section :-This section contains a rule for the 
guidance of the Board in cases in which it makes up an account of 
the profits received by a mortgagee of a debtor which according, 
to S. 42 (f) are required to be given credit for to him. Its applica-

1. (1901) 2 I, R. 619. 
2. See Illustration (g) to S. 114 of the Indian Eviilence Act, 1872 which 

is so generally worded as to be capable of justifying the drawing of several other 
kinds of presumptions, and pp. 926-27. of the Commentary on that Act by S. C. 
•Sarkar, sixth edition _(1939). 
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tion is therefore limited to those cases in which an account of a 
mortgage of a debtor's property which had remained in the posses
sion of the mortgagee either directly or through tenants other than 
the mortgagor himself and it imposes a condition for its applicabi
lity that the Board must be unable from the materials at its dis
posal or command to detennine what profits the mortgagee must 
be deemed to have received during a particular period which may 
either be the whole of that for which he was in possession of the 
property as above if no accounts at all are forthcoming or a portion 
of such period if accounts of the remaining portion thereof only are 
forthcoming. Th~ power given by the rule is that of fixing a fair 
rent of the property for the period or a portion of it as the case may 
be and give credit to the debtor for the amount thereof while giving 
effect to the provisions of clause {f)' of S. 42. 

Proviso :-This rule is controlled by a proviso to the effect 
that if the mortgagee proves that the Provincial Government had 
granted any suspension or remission of rent or land revenue of such 
land under S. 84A of the Bombay Land Revenue Code, 1879 in any 
year, the Board should allow for that }·ear an abatement of the whole 
or part of the amount held chargeable. 

45. ( 1) Notwithstanding anything contained in 

Power of Board 
to declare transac· 
tions purporting 
to be a sale to be 
in the nature of 
mortgage. 

any law, custom or contract, whenever it is 
alleged during the course of the hearing of 
an application made under section 17 that 
any transaction purporting to be a sale of 
land belonging to a debtor was a transac
tion in the nature of a mortgage, the Board 

shall declare the transaction to be so, if the Board is satis· 
fied that the circumstances connected with that sale-deed 
showed it to be in the nature of a mortgage. 

(2) Nothing in this section shall apply to-
( i) any transaction entered into before 1st J anu

ary 1927; 
(ii) any transaction which has been adjudged to· 

be a sale by a decree of a court of competent 
jurisdiction; and 
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(iii) any property belonging to a debtor and pur~ 
chased by a- third person from the transferee 
of a debtor on or before the 15th day of Feb~ 
ruary 1939. 

COMMENTARY 

Scope of the section :-As the marginal note to this section 
indicates it contains an important provision conferring on the Board 
the power to declare a transaction purporting to be a sale to be in 
the nature of a mortgage. The note is however silent as to the 
<:onditions subject to which it is capable of being exercised. 

As to them it must be noted that the section has been sub~ 
divided into two su~sections, the first of which contains the main 
provision and lays down the conditions in which the power must be 
i':xercised and the second exempts the 3 classes of transactions speci
fied in clauses {i) to (iii) thereof from the operation of su~section 
(1) even though the conditions laid down therein may be satisfied 
in their case. 

Sub-section (1) :-The conditions for the exercise of the said 
power laid down in this su~section are :-(1) It must have been 
alleged during the course of the hearing of an application made 
under S. 17 that a transaction purporting to be a sale of land belong
ing to a debtor was a transaction in the nature of a mortgage. 

The implications of this condition are (1) that the allegation 
above-mentioned can be made at any stage of the proceeding under 
S. 17 for the adverb of time used therein is " whenever ", which 
means at any time whatever so long as the hearing of the applica
tion is not finished and (2) that the person making the allegation 
need not necessarily be the debtor in the application because it is 
not specified in the su~section by whom the allegation should be 
made. This being so, there seems no reason why a creditor of a 
debtor should not be allowed to make an allegation that a particular 
transaction between the debtor and another creditor of his was one 
in the nature of a mortgage though apparently that of a sale. This 
is as it should be, if the beneficial provisions of this! legislation are 
to have their full effect, for, if a creditor not a party to such a trans
action succeeds in his allegation, and if the amount of the mortgage
debt is less than the value of the land the additional portion of its 
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value would enure for the benefit of that creditor and of all the other 
unsecured creditors of the debtor in view of the provisions of SS. 48 
to 54 infra. . 

(2) The Board must be satisfied that the circumstances con
nected with the sale-deed showed that the transaction must be one 
in the nature of a mortgage. 

The circumstances contemplated by this sub-section may con
sist of:-

(a) the relation of a creditor and debtor subsisting between 
the parties from a date prior to that of the transaction under con
sideration ; 

(b) the proportion which the amount of consideration bears 
to the probable market-value of the property at the date of the 
transaction ; 

(c) the possession of the property continuing with the debtor 
even after that date under a rent note of the same date preserving 
an annual rent whose amount may be equal to that of simple inter
est at the prevailing rate of the locality or the amount of considera
tion; 

(d) the assessment of the land being continued to be paid 
by the debtor and the costs of improvement thereof also, if any 
made, being borne by him; · 

(e) he having no other land than the one in the sale-deed 
or having such a piece of other land only as would not be capable 
of being used for agricultural purposes; 

(f) the vendee being an inhabitant of a town or. another 
village than that in which the land is situated. 

The list is not exhaustive. Each case may have its own pecu
liar circumstances and therefore the Board will have to exercise its 
own discretion while drawing the required inference. One remark
able fact about this pro\ision is that it does not require any direct 
e\idence, oral or documentary, in support of the allegation and thus 
eliminates the necessity of bringing up before the Board somehow 
witnesses to depose that they are aware of there being a secret con
temporaneous oral agreement to treat the transaction as one of 
mortgage though apparently that of sale, which would have been 
an encouragement to perjury in cases in which the transaction is an 
old one and the debtor before the Board ·was not personally the 
vendor. 
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Sub-section (2) :-This sub-section exempts from the opera
tion of the first sub-section three classes of the transactions. 
namely:- · 

(i) those transactions which had been entered into prior to 
1st January 1927 ; 

(ii) those which have once been declared to be those of sale 
outright by a civil court of competent jurisdiction ; and 

(iii) those relating to properties which though originally belong
ing to the debtors had been purchased by persons who 
are not their creditors, on or before 15th February 1939. 
not from the debtors directly but from their transferees. 

Exception (i) narrows down the scope of sub-section (1) to 
the cases of sale-transactions between debtors and creditors which 
had taken place on or after 1st January 1927. Hence an allegation 
as required by that sub-section would not deserve to be taken into 
consideration by the Board if the transaction, whatever its nature. 
had taken place on or after .the said date. It must be noted that this 
is a provision favouring the creditor-class inasmuch as it makes sale
transactions entered into prior to the said date unchallengeable and 
makes absolute the vendees' titles to the properties to which they 
relate, whatever the real nature of those transactions may be. 

Exception (ii) confers a sanctity on the adjudication respecting 
transactions between money-lenders and agriculturists made by com
petent civil courts. Contrast with this the provision in S. 42 (e) 
which renders amounts due under transactions entered into between 
2-1-30 and 31-12-30 to a 30 % reduction and those due under trans
actions entered into upto 1-1-30 to a 40% reduction even though 
the creditors concerned may have obtained decrees of civil courts 
with respect to them. Section 46 makes this very clear. This provision 
too should therefore go a great way towards allaying the fears of the 
creditor-class that this Act is intended to crush it out of existence. 

Exception (iii) is intended to perpetuate the titles of those pur
chasers who had purchased the properties of the debtors which ans
wer to two kinds of descriptions, namely (1) that they had been 
purchased from the transferees of the debtors, not from them directly, 
irrespective of the nature of the original transfer and (2) that they 
had been purchased on or before 15-2-39. This provision gives a 
protection to third parties. It too should go a great way towards 
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removing the apprehension of persons dealing with agriculturist deb
tors that their titles are never secure because in the first place, it ren
ders unchallengable all purchases made even from the creditors of 
the debtor on or before 15-2-39 and does not require proof of their 
having been made with a bona fide motive, without notice and for 
a valuable consideration. 

Section as a whole :-The relation between the two sub-sections 
is such that the second controls the first and particularly the first 
condition required by it to be fulfilled. That circumstance makes it 
necessary to consider the two sub-sections together or the section 
as a whole. That done the result is that the Board must declare any 
transaction to be a sale of land belonging to a debtor to be in the 
nature of a mortgage if the following two conditions are fulfilled 
namely :-(1) it must have been alleged by any person, who is 
interested in a proceeding under S. 17 of this Act, during the course 
of hearing of such an application that the said transaction, not being 
(a) one entered into before 1st January 1927 or (b) one which 
has already been adjudged to be a sale by a decree of a competent 
court or (c) concerning a property which though originally be
longing to a debtor had been purchased by a third person from a 
transferee of the debtor on or before 15th February 1939, was in 
the nature of a mortgage ; 

(2) the Board must be satisfied that the circumstances con
nected with the sale-deed relating to it are such that the allegation 
must be held to be true. 

No bar of law, custom or contract to the contrary :-It must 
have struck the reader that the above provision is against the ordi
nary law as contained in sections 91 and 92 of the Indian Evidence 
Act, 1872 and that while inquiring into the circumstances attending 
the sale the Board may have occasions to look into documents not 
admissible under S. 49 of the Indian Registration Act, 1908, and 
S. 35 of the Indian Stamp Act, 1899. This contingency seems to 
have been anticipated by the Legislature when it framed this section 
and to have been provided for by the initial words thereof namely:
.. :1'\otwithstanding anything contained in any law, custom or con
tract," which mean that the Board is empowered to make the de
claration mentioned in the section even though the same could not 
have been done according to a contrary provision in any law in 
{,)rce or according to any custom prevalent in a particular locality or 
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amongst the members of a particular community or class of persons 
or according to the terms of a contract entered into by the parties. 

Note :-For a contrast of the power under this section with 
those under SS. 42 (2) (e) (i), 46 and 52 so far as they affect civil 
court decrees see the Commentary on SS. 46 and 52 infra. 

Analogous law :-Anyone acquainted with the provisions of 
S. lOA of the Deccan Agriculturists Relief Act, 1879 can readily 
see that there are some striking points of difference between the pro
visions of this section and those of the said section of the D. A. R. 
Act. They are :-

(1) The allegation referred to inS. lOA of that Act, must be 
made in a suit or proceeding to which an agriculturist as defined in 
S. 2 of that Act must be a party. That in this section may be made 
in the course of hearing of any application under S. 17 of this Act. 

(2) The transaction in the former case must be one "in issue 
in the suit or proceeding " and must have been entered into by an 
agriculturist as there stated or by a person, if any, through whom he 
claims and the suit or proceeding must be of such a character that 
the rights and liabilities of the parties thereunder must be triable 
wholly or in part under Ch. II of the said Act. Here what one is 
required to prove is merely that the transaction is one purporting 
to be the sale of land belonging to one who is a debtor under the 
Act. 

(3) The first proviso to S. 10 A of the D. A. R. Act requires 
that the agriculturist or the person, if any, through whom he claims, 
was an agriculturist at the time of such transaction as well. This 
section does not require proof that the person to whom the land 
belonged would have been held to be a debtor under this Act, had 
this Act been in force at the time of the transaction. 

(4) The second proviso to the section of the D. A. R. Act 
requires that 'the suit in which the question is raised must not be a 
suit to which a bona fide transferee for value without notice of the 
real nature of the transaction or his representative holding under a 
registered sale-deed executed more than twelve years before the 
institution of such suit, is a party. Under sub-section (2) of the 
present section it is immaterial who are parties to the application 
under S. 17 of this Act in which the question is raised and therefore 
such a question can be raised " in the course of hearing of any appli
cation " under S. 17 but there are limitations as to the date of the 
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transaction, the parties to the transaction "in force at the date of 
the application, and the time when that transaction had taken place 
as above-explained. There is a further limitation as to there being 
a decree of a civil court declaring the transaction to be one of sale 
but that is based on the principle of res judicata embodied in S. 11 
of the Civil Procedure Code, 1908, which is applicable to all suits 
and proceedings under the D. A. R. Act. It is only because of the 
special constitution of Debt Adjustment Boards and the special 
nature of the proceedings before them that clause (ii) of sub-section 
(2) of this section was required to be enacted. 

(5) The said section of the D. A. R. Act empowel'S"the civil 
court trying the suit or proceeding, in which the question arises, to 
determine the real nature of the transaction and decide such suit 
or proceeding in accordance with such determination on disregard
ing only the provisions of "S. 92 of the Indian Evidence Act, 1872, 
S. 49 of the Indian Registration Act, 1908 and any other law for 
the time being in force " but this section authorises the board to 
make the required declaration "notwithstanding anything contained 
in any law, custom or contract." 

(6) The section of the D. A. R. Act requires proof, oral or 
documentary, as to the alleged real nature of the transaction but the 
section of this Act under consideration empowers the Board to make 
the required declaration in view of " the circumstances connected with 
the sale-deed" alone, i.e. to say, in view of the circumstantial 
evidence alone, that may have been brought to light in the course 
of the proceedings before it. This· simple and sane provision will, 
it is hoped, obviate the necessity of bringing forward direct evidence 
of a contemporaneous oral evidence as to the terms of the true 
contract between the parties to the transaction, which leads some 
unscrupulous agriculturists and their advisers to concoct such evi
dence. 

46. (I) Subject to the provmons of sub-sections 

(2) and (J), if any decree or order is pass-
Decre-tal debts d b 

how far binding. e Y a competent court in respect of any 
debt, the amount due under such decree in 

respect of both the principal and interest, shall, in taking 
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.accounts under section 42, be deemed to be binding between 
the parties. 

( 2) In so far as such decree or order is in respect of 
transactions entered into before 1st 1 anuary 1931, the 
.amount of principal and interest found due on 1st 1 anuary 
1931 shall be reduced by 40 per cent. as provided in para

.graph (i) and the rate of interest shall be modified as pro
vided in paragraph (iii) of clause (e) of sub-section (2) 
of section 42, provided that if the said transactions com
menced .after 1st 1 anuary 1930 the reduction shall be by 30 
per cent. 

(3) In so far as such decree or order is in respect of 
any transaction entered into on or after 1st 1 anuary 1931 
.the rate of interest awarded by such decree or order shall 
be modified as provided in para (ii) and paragraph (iii) 
·of clause (e) of sub-section (2) of section 42. 

COMMENTARY 
Scope of the section :-This section merely lays down how de

'Cretal debts should be treated while making up accounts under S. 42. 
It is divided into three sub-sections. The first thereout says that 
if a competent court has passed a decree in respect of any debt due 
by a debtor whose debts are to be adjusted, the amounts due under 
it both as regards the principal and interest shall be held to be bind
ing between the parties to such a decree subject to the provisions 
of sub-sections (2) and (3) of that section. Those sub-sections 
only repeat what has already been specifically stated in S. 42 (2) 
(e) (i)' to (iii). The provisions thereof have already been explained 
in details. No further explanation thereof is therefore necessary. 
The implication of the wording of sub-section (1) however deserves 
to be stated clearly and I therefore do so. 

Sub-section (1) :-From the fact that it is provided in this 
sub-section that the amounts of principal and interest due by a 
debtor to a creditor under a decree of a competent court obtained 
by the latter against the former in respect of any debt shall be bind
ing " between the parties " it follows that it would be open to any 
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other creditor of the debtor to challenge the decree on the ground 
of collusion between the parties thereto and if any such does so while 
accounts are being taken under this Act, the Board would be bound 
to ascertain whether and if so, how far the allegation as to 10llusion 
is true. It has power to do so under S. 6 (1) of this Act. 

47. (I) 

Notice to ColleC!· 
tor, co-operative 
societies, Registrar 
and local authori-
ties. 

On the receipt of an application for the 
adjustment of debts the Board shall give a 
notice to the Collector requiring him to 
state to the Board within the time pres· 
cribed the amount of the debt due by the 
debtor to Government. 

(2) The Board shall also give a similar notice to any 
<:a-operative society or any local authority to which or to 
whom any debt may be due by the debtor and also to any 
person who is entitled to maintenance from the debtor, un· 
der a decree or order passed by a competent court. In the 
case of any debt due to a co-operative society the Board shall 
also give notice to the Registrar of Co-operative Societies 
or to such officer as the Registrar may nominate in this be~ 
half. 

( 3) On the receipt of such notice the Collector, the 
<:a-operative society or the local authority, or the person en~ 
titled to maintenance, as the case may be, shall, for the pur. 
poses of enabling the Board to determine the paying capa. 
-city of the debtor under section 51, within the time pre
scribed, intimate to the Board the total amount of the debt 
due by the debtor as also any recurring liability against 
such debtor in respect of such debt. 

( 4-) The Collector and the co-operative society shall 
intimate to the Board the amount of remission which the 
Provincial Government or the co-operath'e society, as the 
case may be, is willing to give in respect of the debt. 

(5) It shall not be lawful to the Provincial Govern-
16 
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ment or the co-operative society to reduce the amount of 
remission intimated to the Board under sub-section ( 4). 

COMMENTARY 

Scope of the section :-It may be recalled that S. 3 of this Act 
exempts from the operation of the remedial sections of this Act, so 
far as they relate to the adjustment of the debts of a debtor, i.e. to 
say, SS. 17, 31 to 34, 38 to 45 and 52 to 54, debts due from a debtor 
to (1) the Local Government, (2) local authorities (3) co-opera
tive societies, (4). persons who had advanced money to him solely 
for the purpose of financing of crops after 1st January 1939 and 
(5) persons who had obtained a decree or order of maintenance 
against him from a competent court. The Board need not there
fore know the amounts of such debts while determining the amounts 
due to the other creditors of the debtor according to the provisions 
of SS. 38 to 46. But while taking the further steps that the Board 
is required to take towards the liquidation of the debts so ascertained. 
which are provided for in SS. 48 to 54, it should be well-posted with 
information as to what are the liabilities of the debtor which it can
not touch and which are entitled to priority over the debts which 
it has to adjust. Therefore it has been provided inS. 22 (3) that 
the statements to be filed under sub-sections (1) and (2) of that 
section shall contain the amounts and particulars of all such debts as 
well, " notwithstanding anything contained in S. 3." These amounts 
and particulars are also required to be given in the statements to 
be filed after notice under S. 31. The amounts and particulars 
supplied by the parties by those statements may or may not however 
be correct. Moreover the Legislature expected the Local Government 
and co-operative societies to whom the debtor may be indebted to 
make some sacrifice voluntarily as the other creditors except the 
local authorities and persons who had obtained decrees or orders 
for maintenance from competent courts were to be compelled to make 
by virtue of the special provisions of this Act, especially that as to 
the arbitrary reduction of the amounts of principal and interest due 
to them even after the rates of interest were cut down and even though 
decrees may have been passed for those amounts by competent courts 
on a scrutiny of the accounts according to the provisions of the law 
in force at the time of passing such decrees. The members of the 
Legislative Assembly representing the other interests, especially those 
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of labour and the rural population of the province, insisted upon the 
elimination of all the exemptions contained inS. 3 altogether.1 But 
the Government of the Day would not agree to its elimination and 
expressed confidence in the good sense of the Government that may 
be in power at the time when the Act may be put into operation 
and the permanent local officers and the managing bodies of the 
co-operative societies which are under the control of the Registrar 
of Co-operative Societies and Rural Development Officer and pre
vailed upon the opposing members to agree to the section as at 
present worded. Thus it is that this section is found here in the 
Act in the present form, especially sub-sections (4) and (5) thereof. 

Sub-section (1) :-This casts upon the Board a duty to give 
notice to the Collector of the district to inform it within the pres
cribed time the amount of the debt due by the debtor to Govern
ment. 

Sub-section (2) :-This sub-section casts on it a duty to give 
a similar notice to any co-operative society or local authority to 
which or to whom any debt may be due by the debtor, to the person 
to whom he may be indebted under a maintenance-decree of a com
petent court and in the first case also to the Registrar of Co-operative 
Societies or to any other officer nominated by him in this behalf. 

Sub-section (3) :-The officers and persons referred to in sub
sections (1) and (2) are by this section required to intimate to the 
Board within the prescribed time the total amount of debt due by 
the debtor to each respectively and also the recurring liability of the 
debtor in respect of such debt such as that of paying particular 
instalments from time to time. 

Sub-sections (4) anJ (5) :-Sub-section (4) casts a duty on 
the Collector of the district and the co-operative societies so served 
\vith notices further to intimate to the Board how much remis
sion the Pro\incial Government or the society is prepared to make 
out of the amount due from the debtor and sub-section (5) further 
provides that once the intimation is given, neither the said Govern
ment nor the society will have the power to reduce the amount of 
remission communicated to the Board. 

1. See Dtbatfs of tht Bombay Legislative Assembly, 1939, Vol. VII pp. 1285-
1309. 
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It can be expected, though it is not provided, that they would 
make remissions on the same lines as are laid down in respect of the 
debts due to other creditors in S. 42 (2) (e) (i) and S. 52 and that 
they would also apply the provisions of S. 42 (2) (g) to the amou~t 
of interest, if any. due to them. 

It should be noted that the local authorities and the persons who 
hold maintenance-decrees against the debtor are exempted from the 
duty to make any remission from the amounts respectively due to 
them and that crop-financiers, though not liable to be served with 
a notice under S. 47, are exempted from the operation of SS. 17 
and others if they had financed crops after 1-1-39. 

It should also be noted that though this section is thus placed 
between those for taking accounts and those relating to the deter
mination of the paying capacity of the debtor, the Board is required 
to give notice as prescribed by it on receipt of an application under 
S. 17. This is as it should be because the Collector, and the Regis
trar of Co-operative Societies would require a reasonable amount 
of time for obtaining the orders of Government. The Boards would 
therefore be well-advised to issue and send for service the notices 
under this section along with those under S. 31 so that by the time 
the accounts of the other creditors are settled, replies from the officers 
and others served with notices under this section may be received 
and further delay on that account may be avoided. 

48. The Board shall in the manner hereinafter 

Board's duty to 
determine the par
tirulars, value etc., 
of the property. 

provided determine:-
( 1) the particulars of the property belong

ing to the debtor, 

(2) the value of the said property, 
( 3) the particulars of any alienations of 

or incumbrances on the said property, 
(4) the paying capacity of the debtor. 

COMMENTARY 

Scope of the section :-This section imposes in very general 
terms a duty on the Board to determine in the manner provided 
hereafter the particulars and value of the property belonging to the 
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debtor, the particulars of any alienations made of or incumbrances 
created on such property and his paying capacity. This determi
nation is necessary for enabling the Board to decide whether the 
debts due by him should or should not be scaled down as provided 
in SS. 52 infra and if so, to what extent. 

The provisions as to the determination of the value of the pro
perty are found in S. 50, those as to the determination of alienations 
or incumbrances in S. 49 and those as to the determination of the 
dtbtor's paying capacity in S. 51 infra. It is not however clear which 
provisions as to the determination of the particulars of the property 
are referred to in this section and what those particulars are. Such 
as the parties could have supplied must be before the Board as 
contained in the statements filed in the prescribed forms according 
to the provisions of SS. 22 and 31 and further necessary ones must 
have been gathered on examining parties and witnesses and calling 
for further statements, documents etc. under SS. 33 and 34. The 
provisions in those sections could not have been referred to in clause 
(1) because the direction contained in the section is " shall in the 
manner hereinafter provided determine". The said clause is there
fore of doubtful import and very probably superfluous so far as I 
can see. Perhaps some one else may see its propriety. 

49. Any alienation of property made or any incum
brance created thereon by a debtor with 

Fraudulent alie- intent to defeat or delay any of his credi
nations or incum- tors shall be void for the purposes of this 
bmnces. 

Act and shall be declared to be so by the 
Board. 

Nothing in this section shall impair the rights of an 
alienee or the holder of an incumbrance in good faith and 
for consideration. 

COMl\lENT ARY 

Scope of the section :-This section has been enacted in order 
to protect the creditors against alienations made or incumbrances 
created with the deliberate object of defeating or delaying them. 
The first paragraph thereof enacts that such transfers shall be void 
and casts a duty upon the Board coming to know of them to declare 



182 THE BOMBAY AGRICULTURAL DEBTORS RELIEF ACT {Ch. Ill 

them to be so. It must be borne in mind that the word there being 
" property " it is applicable· both in the case of immovable property 
and movable property and that no time having been specified there
in, the period for which the alienation or incumbrance may be in 
existence would be immaterial. The second paragraph thereof de
clares inviolate the rights of an alienee or a holder of an incumbrance 
in good faith and for valuable consideration. Here it should be 
noted that both the conditions as to the existence of good faith and 
consideration must be fulfilled in order that a case may fall under 
the saving-clause and that the word "consideration" here is not 
qualified by the adjective "valuable". Hence considerations of 
natural love, matrimony, valuable service etc. must be deemed to 
satisfy the second condition. Naturally however even in such a case 
strict proof of good faith would be required. Hence even where 
there is proof of valuable or any other consideration but there is 
also proof of an intent to defeat or delay creditors, the case must 
be deemed to fall under paragraph 1 which makes no distinction 
between transfers for and transfer without consideration, valuable 
or otherwise. 

Analogous law :-Although this section bears some analogy 
to S. 53 of the Transfer of Property Act, 1882, there are important 
points of distinction between them which deserve to be noted here. 
They are:-

(1) Section 53 of the T. P. Act relates to all kinds of "transfer" 
which is a wider term as defined in S. 5 of that Act while this sec
tion relates only to the specific kinds of transfer mentioned therein. 

(2) That section relates to transfers of " immovable property " 
only while this relates to the specific kind of transfer of all kinds. 
of " property ". 

(3) That section contemplates transfers made not only to 
defeat or delay creditors as this section does but also those made 
with intent to defraud prior or subsequent transferees for considera
tion of the property transferred, or co-owners or other persons hav
ing an interest in the property. 

(4) That section makes the transfers contemplated by it only 
" voidable at the option of any person so defrauded or delayed " 
while this section declares them to be void and casts a duty on the 
Board coming to know of any such to declare it to be so. 
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(5) The second paragraph of that section contains a rule of 
evidence authorising the court to draw a presumption that the trans
fer must have been made with t.he kind of intention required by 
the first paragraph if the effect thereof is " to defraud, defeat or 
delay any such person " and if it is made gratuitously or for a 
grossly inadequate consideration whereas this section contains no 
such rule of evidence. The decision of the Board would therefore 
depend wholly on the evidence before it. 

The saving-clause in both is the same except for the change 
necessary on account of the specific kinds . of transfer declared void 
under this section. 

(2) There is also some similarity between the provisions of 
this section and those of S. 53 of the Provincial JnS()lvency Act, 
1920 but there are points of distinction also between them. They 
are:-

(1) S. 53 of the P. I. Act is applicable to all cases of transfer 
but this section applies to the specific cases of transfer mentioned 
therein; 

(2) For the applicability of the former the transferor must 
have been adjudged an insolvent on a petition presented within 2 
years after the date of transfer whereas for that of the latter the 
conditions are (a) that the transferor must be a debtor and (b) that 
he must have made any of the specific kinds of transfer with a view 
to defeat or delay any of his creditors ; 

(3) Under the former the receiver has got to move the Court 
to exercise the power vested in it by it whereas under the hitter the 
Board can act even suo moto. 

( 4) The former makes exceptions of the cases of a transfer 
made before and in consideration of marriage and that made in 
favour of a purchaser as an incumbrancer in good faith and for valu
able consideration whereas this section makes an exception only of 
the case of an alienee or the holder of an incumbrance in good faith 
and for consideration. 

SO. The value of the property and other assets of 
Yalue ot pro- the debtor shall for the purpose of ascer· 

t=rt~rl~nn~:T ~ taining the paying capacity of a debtor 
the Board in pres· under section 51 be determined by the 
robed rna.ruM.T. Board as follows:-
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( 1) I~ determining the value of the property or 
assets of a debtor, the property or assets which are exempt 
from attachment in execution of a decree of a civil court 

V of 1908. 
under the Code of Civil Procedure, 1908~ 
shall not be taken into account. 

(2) In determining the value of the immovable pro
perty of a debtor which is subject to the liability of secured 
debts, deduction shall be made from such value in respect 
of the amount of the debts due to Government and to local 
authorities which, under any law for the time being iri 
force, are a charge on such immovable property or are re
coverable from the debtor as dues of the current year's 
land revenue. 

(3) In determining the value of the property which 
is not subject to the liability of secured debts the amount 
of the debts mentioned in section 3 except debts due to 
Government and to local authorities referred to in para
graph 2 above shall be deducted. 

( 4) In the case of lands to which section 73A of the· 
Born. VoflS79. Bombay Land Revenue Code, 1879 applies 

the market value of such lands shall be cal
culated as if the restriction on the transfer of such lands 
provided by the said section was not in operation: 

Provided that nothing in this paragraph shall be 
deemed to provide that such lands shall be transferable 
without the permission of the Collector under the said sec
tion. 

(5) Subject to the provisions of the above para
graphs the Provincial Government may by rules prescribe 
the manner in which the market value of the property and 
assets of the debtor shall be determined. 
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COMMENTARY 

Scope of the section :-This section prescribes 4 principles 
which are required to be observed by the Board while determining 
the value of the property and assets of the debtor for the purpose 
of ascertaining his paying capacity as required by S. 48 and em· 
powers the Provincial Government to prescribe rules for determin
ing the market value of the said property and assets. 

The said principles are :- (1) Paragraph 1 :-No notice 
should be taken of the property and assets which are exempt from 
attachment in the execution of a decree of a civil court under the 
Code of Civil Procedure, 1908. 

This exemption is contained in clauses (a) to (p) of the pro
viso to sub-section (1) of S. 60 of the Code read along with its Ex
planation. Thereout the clauses that are likely to be of use in the 
case of an agriculturist-debtor are :-(a), (b), (c), (p) and per
haps in some cases clauses (d), (e), (f) and (l) read with the Ex
planation thereof. 

(2) Paragraph 2 :-VVhile fixing the value of the immov
able property subject to the liability of secured debts, after the gross 
value is ascertained according to the prescribed 'rules explained here
after, (a) the amount of debts due to Government and (b) that of 
the such debts due to local authorities as are, under any law for 
the time being in force, (a) a charge on the specific immovable pro
perty or (b) recoverable from the debtor as dues .of the current 
year's land revenue, should be deducted therefrom and the net value 
thereof thus left should be taken to be the value of the property 
for the purpose of determining the paying capacity of the debtor. 

Illustration :-Thus if the gross value of an immovable pro
perty on which there is the burden of a secured debt is Rs. 1000, and 
Rs. 200 in all are due to Government and Rs. 50 are due to a Local 
Board and is a charge on that property or is recoverable from the 
debtor as the current year's land revenue and Rs. 25 are due to 
any other local body like a Municipality or a Village Punchayat or 
a Sanitary Board and it too is either a charge on the property or 
is recoverable as the current year's land revenue, Rs. 275 in all 
should be deducted from Rs. 1000 and Rs. 725 should be taken to 
be the net value of the property for the purpose of determining the 
paying capacity of the debtor. 
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(3) Paragraph 3 :-Similarly while fixing the value of any 
property, whether irrunovable or movable, which is not subject to 
the liability of secured debts, the amount of the debts mentioned in 
S. 3 of this Act other than those referred to in paragraph 2 above, 
should be deducted from the gross value arrived at according to 
the rules above-referred to and the balance thus left should be taken 
to be the value of that property for the said purpose. 

Illustration :-The other debts mentioned in S. 3 are those due 
to (a) a co-operative society, (b) a person who had advanced a 
loan to the debtor after 1-1-39 solely for the financing of crops and 
(c) a person who had obtained against the debtor from a competent 
court a decree or order for maintenance. 

Thus assuming that the unencumbered property is found to be 
worth Rs. 1000 according to the rules, and that the debtor is in
debted to a co-operative society in a sum of Rs. 200, to a crop
financier who had advanced a loan in 1939 or 1940 in one of Rs. 50 
and to a widow of his family who had obtained a decree from a 
·civil court for maintenance or to a wife who had obtained an order 
for maintenance from the Court of a Magistrate under S. 488 of the 
Criminal Procedure· Code, 1898, at the rate of Rs. 60 per annum, 
the net value of the property would be Rs. 1,000 less Rs. 250 and 
the value of the recurring liability under the decree or order which 
would be required to be determined in view of the probable number 
of years for which the widow or the wife may, in the opinion of the 
Board, }Je likely to live, as there is no definite rule on that point. 

(4) Paragraph 4 :-If the debtor happens to be the occu
pant of any piece of land to which S. 73A of the Bombay Land 
Revenue Code, 1879 is applicable, its market value should be assess
ed as if that section were not applicable to it. The proviso to this 
paragraph makes it clear that this section should not be construed 
to confer the power of transfer of the land without the permission 

·of the Collector, which is required by the said section of the Bom. 
L. R. Code.1 This clarification has become necessary because sub-

1. The said section of the Bom. L. R. Code, 1879 runs thus :-
. 73A. (1) Notwithstanding anything in the foregoing sec· 

. Power to restnct tion, in any tract or village to which Government may, by 
nght of transfer. . . bl" d b f th · trodu · th · _z notification pu tshe e ore e m ct1on erem w an 

·original survey settlement under section 103, declare the provisions of this sec-
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section (2) of that section has empowered the Local Government 
to exempt inter alia" any person or class of persons from the opera
tion of this section " and therefore it is likely that the main provi
sion in this paragraph may be construed into an implied sanction 
to agriculturist debtors to transfer such lands. 

Paragraph (5) :-This paragraph authorises the Provincial 
Government to prescribe the manner in which the market value of 
the property and assets of a debtor should be ascertained for the 
purpose of determining his paying capacity. It should however be 
noted that the said paragraph has granted the said authority subject 
to the provisions of the four preceding paragraphs of this section. 
Therefore if in practice it is found that any act proposed to be done 
under a rule made under this section is inconsistent with the provi
sion of any of the preceding paragraphs of this section that act can
not be done ; in other words where there is a conflict between the 
provisions of any of the said paragraphs and any part of such rule 
the provisions of the paragraph should be given effect to in prefer
ence to the part of the rule, because the authority given to the Pro
vincial Government by this paragraph is exercisable subject to the 
provisions of the preceding paragraphs. For the rule made under 
this paragraph see the relevant Appendix. · 

51. 
Paying 

city. 

(a) 

'The paying capacity of the debtor, if any, shall, 
for the purposes of this Act, be deemed 

capa- to be the aggregate amount consisting of 
the following items :-

if the amount of the secured debts of a debtor 
found due on taking account under this Act is less 
than 80 per cent. of the value of his immovable 
property as determined under section 50, but such 
debts are secured, the difference between the 
amount of such debts and 80 per cent. of the value 
of such property; 

tion applicable, occupancies shall not after the date of such notification be 
transferable without the previou11 sanction of the Collector. 

(2) Go\•ernment may, by notification in the Btm~b4y Govnrtment Gazettt, 
from time to time exempt any part of such tract or village or any person or 
das.; ol per>ons from the operatioo ol this section. 
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(b) eighty per cent. of the value of the immovable 
property of the debtor which is not subject to the 
liability of secured debts as determined under 
section 50; 

(c) eighty per cent. of the value of other assets: 
Provided that when any portion of such assets yields 

income but the market value of such portion cannot be 
determined, the value of such portion shall be the amount 
of the income capitalised at six per cent. per annum. 

COMMENTARY 

Scope of the section :-This section lays down which items are 
to be taken into consideration for the purpose of determining the 
paying capacity of the debtor which it is necessary to know for 
giving effect to the provisions of S. 52 infra. It draws a distinction 
on the one hand, between immoveable property subject to the liability 
of secured debts and that not subject to such liability and on the 
other, between immovable property as a whole and other assets of 
the debtor, which may comprise specific movable property, cash if 
any, and outstandings under book accounts, pro-notes, bQnds, hundis, 
contracts oral or written, Hathcittas, or in respect of hand-loans, 
goods etc. and' lays down the standards to be applied to each such 
kind of property in its three clauses, the last of which is supplemented 
by a proviso. Underlying all of these there is one general standard 
that the paying capacity of a debtor is 80% of the net value of his 
property and other assets. 

Clause (a) :-This clause provides that if the amount of the 
secured debts of a debtor as ascertained on taking an account ac
cording to the foregoing provisions of this Act falls short of the 
value of his immovable property taken as a whole, as determined 
under S. 50, his paying capacity so far as such property is concerned 
is to be taken to be that represented by the difference between 
80% of the value and the amount of the secured debts. 

Illustration :-This means that if the immovable property of 
a debtor is found to be worth Rs. 5000 according to the provisions 
of S. 50 ~d the total amount of his secured debts as ascertained 
under the provisions of SS. 38 to 46 is Rs. 4000, nothing would be 
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left to be considered under this item because out of the aforesaid 
value only Rs. 4000 is to be taken into consideration but if the 
amount of his secured debts is Rs. 3000, then Rs. 1000 is to be 
put down as the measure of the man's paying capacity so far as 
the immovable property belonging to him but burdened with debts 
is concerned. 

Clause (b) :-This clause provides that if the debtor 'has any 
immovable property not burdened with any debt or if the whole 
of such property of his is free from any encumbrance, then his pay
ing capacity is to be understood to be that represented by 80% 
of the \'alue of that particular property or 80% of the value of the 
whole of his such property as ascertained under S. 50. This is . I 
think a simple direction and needs no further explanation. 

Clause (c) :-The same rule as is mentioned in clause (b) is 
made applicable to the case of the other assets of the debtor, which 
term means all the other property than immovable property and 
comprises all the different species above-explained. In their case also 
the paying capacity is fixed at 80% of their value determined under 
the relevant rule. This clause is supplemented by a proviso to the 
effect that when it is found that the assets of a debtor consist of an 
item which yields any income but whose market-value cannot be 
determined according to the prescribed rule1 then the value of such 
item shall be held to be the amount of the income capitalised at 
interest at six per cent. per annum. 

Illustration :-It would be well to explain this direction by an 
illustration. Suppose that there is an item of income of a debtor 
yielding an annual income of Rs. 30 but its market-value cannot 
be ascertained by the Board with the evidence at its command in 
the exercise of its general discretionary power. In such a case this 
proviso will ha,·e to be made use of and the market value of that item 
will have to be held accordingly to be Rs. 500, which is the amount 
of that income capitalised at 6~, i.e. to say, the amount which if 
invested at simple interest at 61(( per annum would yield an annual 
income of Rs. 30. On the same basis if the income is Rs. 60 p. a. 
the market ,-alue of the property yielding that income would be 
Rs. 1,000 if the income is Rs. 15 only, such value would be Rs. 250 
and so on. 
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52. ( 1) Notwithstanding any law, custom, con
tract or decree of a court to the contrary, 

byneg;~torspaloab~ all debts payable by a debtor at the com
scaled down. mencement of this Act shall be scaled down 

in the manner hereinafter provided. 
(2) If all the debts due by a debtor are unsecured,. 

such debts as are found due on taking accounts under this: 
Act shall be scaled down pro rata to the value of the pay
ing capacity of the debtor. 

(3) If all the debts due by a debtor are secured 
debts, and the total amount of such debts found due on 
taking accounts under this Act is more than eighty per 
cent. of the value of the property belonging to the debtor, 
such debts shall be scaled down pro rata to eighty per cent .. 
of the value of such property. 

( 4) If the debts due by a debtor are both secured' 
and unsecured, and if the total amount of the secured debts. 
found due on taking accounts under this Act is more than. 
eighty per cent. of the value of the property on which such 
debts are secured, th~ secured debts shall be scaled down. 
pro rata to eighty per cent. of the value of the property on 
which such debts are secured and the unsecured debts shall 
be scaled down pro rata to eighty per cent. of the value of 
the other property belonging to the debtor over which no. 
debts are secured. 

COMMENTARY 

Scope of the section :-The next step to be taken by the Board. 
after tl;le paying capacity of the debtor is ascertained is to compare 
it with his liabilities both secured and unsecured and to apply to them 
pro rata that principle of scaling down out of the three laid down 
in sub-sections (2) to ( 4) of this section which may be appli
cable to that particular case. Sub-section (1) thereof contains only 
a general direction for making an application of the principle which. 
may be found suitable in each case. 
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Sub-section (1) :-It should be noted that the said application 
is required to be made in total disregard of any law, custom, ron
tract or decree of a court to the contrary and to all debts which 
may be payable by the debtor on the date of the commencement of 
this Act, with due regard to the provisions of S. 3 thereof. 

This sub-sectionandSS.42(2) (e) (i),45 and S. 46:-Itshould 
further be noted that whereas under this sub-section the Board 
is invested with power to disregard even the decree of a competent 
court as to all debts payable on the date of commencement of this 
Act and under S. 42(2) (e) (i) it is invested with power to reduce 
the amounts of principal and interest due in respect of transactions 
entered into before 1st january 1931 by 40% or 30% according as 
they had commenced on or before 1st January 1930 or after that 
date, even in total disregard of a decree of such a court, it is not 
invested \vith power to declare a transaction which is apparently that 
of a sale to be in the nature· of a mortgage in disregard of such 
decree as is apparent from the omission of the words •• or decree 
of a civil court of competent jurisdiction " from the provision con
tained in sub-section (1) of section 45 and the distinct saving
clause {ii) with regard thereto in sub-section (2) of that section~ 
This is further made clear by S. 46 (1) and (2). 

Sub-section (2) :-This sub-section lays down the principle to 
be applied when all the debts of a debtor are unsecured. It is that 
they, as found on taking accounts under SS . .38 to 46, should be 
scaled down pro rata, i.e. proportionately to his paying capacity. 

/Uustration :-According to this principle if the value of the 
paying capacity of the debtor as ascertained by the use of the 
powers conferred by SS. 48 to 51 is found to be Rs. 4000 and the 
total amount of his unsecured debts is Rs. 5000 each of the debts 
is to be proportionately reduced to such an extent as to bring their 
total down to Rs. 4000. Thus suppose that the said sum of Rs. 5000 
is made up of Rs. 1000 due to a creditor A, and Rs. 2000 each to 
two other creditors B and C, the amount payable to A is to be 
reduced to Rs. 800 and that payable to each of B and C to Rs. 
lGOO so that the total of the three amounts may rome do·wn to 
Rs. 4000, which represents the paying capacity of the debtor. 

Sub-section (J) :-This contemplates and prO\ides for the case 
of a debtor all of whose debts are secured debts and the total amount 
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-whereof exceeds 80% of the value of the property of the debtor, 
i. e. to say, not simply the immovable property burdened with the 
,debts or even the whole of the immovable property only but 
all property whatever belonging to him. The provision is that 
in such a case the secured debts, which in the case under considera
tion are the only debts of the debtor, should be so cut down propor
tionately as to reduce their total to an amount equal to 80% of the 
value of the property. 

Here the percentage of reduction is the same as under sub
section (2) but the percentage to be taken is not that of the paying 
capacity of the debtor as determined under S. 51 but that of the 
value of his property as determined under. S. 50. 

Sub-section (4) :-But all the cases cannot be expected to be 
so simple as are contemplated by sub-sections (2) and (3). There
fore this sub-section contemplates and provides for such .a compli
cated case as that of a debtor some of whose debts are secured ones 
and others unsecured. The provision for such a case is that 
if the total amount of the secured debts as found due on taking 
accounts under this Act, i.e. to say, under SS. 38 to 46 thereof, ex- · 
ceeds 80% of the value of the· property on which such debts are 
·secured, the secured debts should be so reduced pro rata as to be 
equal· to 80% of the value of the property on which the said debts 
are secured and the unsecured debts should also be so reduced 
pro rata as to be equal to 80% of the value of the property of the 
debtor which is free· from any incumbrance. 

This and the two preceding sub-sections :-The points of 
·difference between the provision in this sub-section and those in the 
two preceding ones are :-(1) whereas under sub-section (2) the 
reduction of the unsecured debts is to be so made as to bring their 
total down to the same level as the paying capacity of the debtor, 
and under sub-section (3) that of the secured debts is to be so made 
as to bring their total down to the same level as 80% of the value 
of the whole of the debtor's property in case the said total is on a 
higher level than that, under this sub-section the secured debts are 
to be reduced to 80% of the value of the property on which they 
are secured if their total amount exceeds 80% of that value and the 
unsecured debts are to be reduced to 80% of the value of the other 
property of the debtor on which there is no burden of any secured 
debt. 
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Illustration :_The practical application of this sub-section can 
be exemplified thus. Suppose that a debtor D is on taking accounts 
found indebted to creditors A and B in sums of Rs. 1,000 and 2,000 
r-espectively, each secured on a specific immovable property of the 
debtor and that he is also indebted to two other creditors C and E 
in sums of Rs. 200 and 300 respectively none of which has been 
secured on any property of the debtor. This therefore is a case of 
debts both secured and unsecured being due by a debtor and there
fore the provisions of this sub-section would be applicable to it. Now 
in order to determine whether these secured and unsecured debts are 
or are not liable to be scaled down and if so, to what extent, what 
we have got to ascertain in the case of the secured debts is whether 
their total amount does or does not exceed 80% of the value of the 
properties on which they are secured. As to that we know that the 
total amount of the debts due to the two secured creditors is Rs. 3,000 
but we do not yet know what is the ascertained value of the proper
ties on which they are secured. We must therefore further suppose 
that the value of the property mortgaged to A is Rs. 2,000 and that 
mortgaged to B is also Rs. 2,000. Thus " the total value of the pro
perty on which such debts are secured " is Rs. 4.000 and 80% of 
that is Rs. 3,200. Therefore there is no necessity to scale down the 
secured debts because the condition which should be satisfied before 
it could arise is that " the total amount of the secured debts found 
due on taking accounts under this Act is more than 80% of the value 
of the property on which such debts are secured " and that condition 
is not fulfilled in this case. The same result would follow if in 
the above case the amounts of the debts are Rs. 500 and 1,000 res
pectively and the values of the secured properties are Rs. 1,000 and 
1,000 respectively for in that case too the total amount of the debts 
is not more than 80% of the total value of the tv;·o properties, 
which is Rs. 1,600. The result would however be otherwise if the 
amounts of the debts are the same as in the first case but the values 
<>f the secured properties as ascertained according to the provisions 
<>f S. 50 are found to be the same as in the second case for then 
SOt,; of Rs. 2,000 would be Rs. 1,600 while the debts are of Rs. 3,000. 
Hence the both secured creditors A and B are required to submit to 
a proportionate reduction of the amounts due to them regardless of 
the fact that the property mortgaged to A is sufficient for the pay
ment of the whole amount found due to him. And such reduction 
in both cases must be made even if any of the secured creditors is 

17 
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entitled under his deed to a personal decree against the debtor for 
the balance that may remain unpaid on putting to sale the property 
mortgaged to him and even if there is a surplus likely to be left after 
the payment to the unsecured creditors is provided for, as further laid 
down in this sub-section because there is no such provision anywhere 
and because on the contrary there is an express provision against it 
in S. 53 (2) infra. 

This is the construction which appears to me to be in accord
ance with the intention of the Legislature as appearing from the 
wording and general tenure of this section itself and of SS. 17. 
22, 31, 49, 50, 51, 54 and 55. In case of doubt as to its correctness 
the reader may refer to the principles of interpretation set forth under 
the headings :-Rules as to how to gather the intention of the Legis
lature and give effect to it, Rules as to filling up lacun:e in an Act,. 
and How to avoid an apparent conflict between the different parts 
of an Act and when to rej~ct one of them as redundant.1. 

In the case under consideration i.e. when a debtor has both se
cured and unsecured debts to discharge, if the total amount of the 
unsecured debts is less than or equal to 805t of the value of the un
encumbered property then they are not to be subjected to any scaling 
down but if they are more than that, then they are to be so scaled 
down pro rata as to reduce their total to an amount equal to 805c 
of such property. 

53. ( 1) The amount of debts so scaled down shall 
No recovery 

of amount in ex
cess of debts 
scaled down. 

for the purposes of this Act be deemed to 
be the amount due by the debtor in respect 
of the said debts. 

(2) No sum in excess of the amount of debts so scaled 
down shall be recoverable from the debtor or from any pro
perty belonging to him, nor shall the debtor be liable t() 
arrest nor shall his property be liable to be attached, sold or 
proceeded against in any manner in execution of any decree 
or order against him in so far as such decree or order is for 
an amount in excess of the amount scaled down under this 
Act. 

1. See pp. 94-96. 111-12 and 123-25 su:>rt~ respectively. 
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COMMENTARY 

Scope of the section :-This ~tion lays down the legal effects 
which are to follow from the application of the process of the scaling 
down of debts prescribed by the preceding section. It is divided 
into two sub-sections, the first of which lays down its effect so far 
as proceedings under this Act are concerned, and the second so far 
as all other civil proceedings that could be resorted to for the pur
pose of the recovery of the debts due from the debtor at all times 
under the provisions of any other law, are concerned. 

Sub-section (1) :-This sub-section says that the amount of debts 
scaled down as provided in S. 52 shall be taken to be the amount 
due from the debtor in respect of the said debts for the purposes 
of this Act. 

This means that once a Board has taken accounts as provided 
in SS. 38 to 46, determined the value of his property and his pay
ing capacity, if necessary, according to the provisions of SS. 48 to 51, 
and if and in so far as necessary, scaled down his debts, no larger 
amount than that arrived at by that process shall be deemed to be 
due from the debtor for any of the purposes of this Act. 

Sub-section (2) :-And this sub-section further provides that 
after the Board has proceeded so far, no matter even if ari award is 
not made under S. 5-l or if made it is not executable for any reason. 
no creditor of the debtor whose debt has been so scaled dov."'l shall 
reco\·er any amount in excess of the amount so scaled down either 
from the debtor personally or from his property and that even if 
any occasion arises for a creditor who has obtained a decree or 
order against the debtor for any such debt, to execute that decree or 
order, the debtor shall not be liable to arrest and his property shall 
not be liable to be attached, sold or proceeded against in any other 
manner in execution of such decree or . order to the extent of the 
::~.mount in excess of that scaled down as above. 

54. ( 1) After determining the amount of debts 

Atrard. 
scaled down in the manner provided in sec
tion 52, the Board shall make an award. 

(2) The award shall be in the prescribed form and 
shall include the following particulars :- · 
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(a} a list of the properties of the debtor both movable 
and immovable with particulars of any mortgage, 
lien or charge subsisting thereon ; 

(b) particulars of all debts secured and unsecured 
which have been scaled down in accordance with 
section 52 together with the details of the proper
ties on which secured debts are charged : 

Provided that the amount of the secured debts so scaled 
down shall be charged on the properties on which they may 
have been secured and the amount of unsecured debts shall 
be charged on the remaining property of the debtor: 

Provided further in the case of debts in respect of 
which a settlement has been reached and certified, the 
amount of debts shall be ·as agreed to in the said settlement ; 

(c) particulars of all debts of the kind specified in 
section 3; 

(d) particulars of any alienation or incumbrance de-. 
dared to be void under section 49; 

(e) the amount to be paid to each creditor for each 
debt due to him; 

(f) the manner in which and the times at which the 
amounts referred to in clauses (b) and (c) shall 
be paid; 

(g) the priority in which the debts shall be paid; 

Provided that in fixing the priority the following 
order shall be followed:-

( i) debts due to Government, which are charged 
on the immovable property belonging to the 
debtor or which are recoverable as the current 
year's land revenue, 

(ii) debts due to local authorities, which are 
charged on the immovable property belong-
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(iii) 

( iv) 
(v) 

(vi) 
(vii) 
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in(T to the debtor or which are recoverable as 
0 

the current year's dues, 
loans given by resource societies or by persons 
authorised to advance loans under section 78 
for the financing of crops after the coming 
into force of this Act, and other loans given 
for financing crops after 1st January 1939 and 
before the date of the coming into force of 
this Act, 
secured debts, 
debts due to Government, local authorities and 
other bodies including co-operative societiest 
and recoverable as arrears of land revenue, 

other debts due to co-operative societies, 

unsecured debts: 

Provided further that in the case of debts falling under 
the same class their priority inter se shall be determined in 
the order of the dates on which such debts may have been 
incurred. If such debts are incurred on the same date, they 
shall be paid pro rata ; 

(h) the instalments in which the debts shall be paid : 
Provided that the total annual instalments shall not 

exceed 25: 

Provided further that in directing in what instalments 
the debts shall be paid the Board shall ascertain the net an
nual income of the debtor and the annual instalments pay· 
able by the debtor shall not exceed his net annual income. 

Explanation :-For the purposes of this clause the net 
annual income of the debtor shall mean the balance of his 
annual income after deducting such sum as may be consi
dered necessary for the maintenance of the debtor and his 
dependants and the sum due by the debtor to pay the debts 
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due to Government and to local authori~ies, and to pay off 
loans borrowed for the purpose of financing of crops ; 

(i) the conditions subject to which the immovable pro
perty, if any, in possession of the creditor shall be 
delivered to the debtor: 

Provided that the Board· shall not refuse to pass an or
der for the delivery of possession merely on the ground that 
the time fixed for the payment of the secured debt has not 
arrived or on the ground that the secured debt has not been 
completely discharged or on both; 

(j) · the rate of interest, if any, payable on each amount 
referred to in Clause (e) : 

Provided that such rate shall not exceed the rate noti
fied in this behalf by the Provincial Government not ex
ceeding 6 per cent. per annum or any rate agreed between 
the parties when the debt was originally incurred or the rate 
allowed by the decree in respect of such debt, whichever is 
lowest; 

(k) the property of the debtor which and the condi
tions subject to which such property shall be liable 
to be sold for the recovery of any particular debt; 

(/) costs, if any, to be paid by the parties : 

Provided that, where the debtor has failed to make an 
application under section 17 within the period of one year 
from the date on which a Board is established under section 
4 and the creditor has made an application after such period, 
the whole of the costs shall be directed to be paid by the 
debtor : 

Provided further that, if an application is rejected in 
consequence of untrue or incorrect statement made or in
formation supplied by the creditor the costs shall be direct
ed to be paid by the creditor making such statement or giv
ing such information ; 
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( m) the parties by whom and the manner in which the 
court-fees due shall be paid ; and 

( tz) any other matter which in the opinion of the Pro
vincial Government may be necessary for the pur
pose of doing complete justice or making a com
plete adjustment of debts and which the Provin
cial Government may by rules prescribe to be in
cluded in awards. 

COl\1l\1ENTARY 

Scope of the section :-After accounts of the dealings between 
the debtor and his creditors are taken as provided in SS. 38 to 46, 
the particulars and value of the former's property are ascertained, 
the fraudulent alienations made and incumbrances created, if any, by 
him are set aside and his paying capacity determined as required by 
SS. 48 to 51 and his debts, secured and unsecured are, if necessary, 
scaled down under S. 52, the next and the last important act to be 
done by the Board is the passing of an award which would have 
the force of a decree. This section therefore provides that as the 
next step after the debts are scaled down, the Board shall make an 
award in the prescribed form and that it shall contain certain parti
culars and such others as the Provincial Government may by rules 
prescribe. It is sub-divided into two sub-sections, the particular pro
''isions in each of which are explained below. 

Sub-section ( 1) :-The provision in this sub-section consists of 
a direction to the Board to make an award next after scaling down 
debts as provided in S. 52. 

Sub-section (2) :-By this section the Legislature has directed 
that the award to be made under the preceding sub-section shall 
be in the form which may be prescribed and shall include the parti
culars ~pecified in clauses (a) to ( m) thereof and such other matters 
as the Provincial Government may deem necessary and may by rules 
prescribe in order to do complete justice between the parties and 
to make a complete adjustment of the debts of the debtor. 

The particulars specified in clauses (a) to (m) as necessary to 
be included in the award relate to the follo\\;ng matters namely:

\a) properties with the burdens, if any, thereon; 
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(b) debts together with the respective properties on which they 
are charged subject to proviso 1 and in the case of a settle
ment having been effected of any of them, the amount agreed 
upon as required by proviso 2 ; 

(c) debts mentioned in S. 3 ; 

(d) alienations or incumbrances declared void under S. 49; 

(e) amount to be paid to each creditor for. each debt due to 
him; 

{f) manner and time of the payment of each of the amounts 
mentioned in (b) and (c); 

(g) relative priority to be observed in the case of each debt, 
in fixing which the order mentioned in proviso 1 is to be ob
served in the case. of different classes of debts and the prin· 
ciples laid down in proviso 2 in the case of those falling in 
the same class ; 

(h) instalments in which the debts are to be paid subject to 
the maximum number laid down in proviso 1, regard being 
had to the standard laid down in proviso 2 as regards the 
amount of each instalment as to which standard there is 
an explanation appended to that proviso : 

Effect of the proviso and explanation read together :-That 
explanation gives a special definition of " the net annual income of 
th.e debtor ", which according to that proviso is the measure of the 
debtor's capacity to pay any number of instalments simultaneously 
to several creditors. According to it such income means the balance 
left after deducting (1) such sum as may be reasonably required 
for the maintenance of the debtor himself and pis dependants, if 
any, and (2) the amounts of the instalments payable to Govern
m~nt, to local authorities and to persons who may have advanced 
money for the purpose of financing of c;ops. 

It is difficult to imagine what the Legislature expected to be 
left out of the gross income of many small agriculturist-debtors after 
the above deductions are made. Perhaps it had anticipated that 
nothing would be left ii1 such cases and had therefore added the 
chapter on Insolvency Proceedings which follows the present one. 



Sec. 551 PROCEDURE FOR ADJUSTMENT OF DEBTS 201 

(i) conditions subject to which, if any, a creditor in possession 
of the debtor's property is to deliver possession thereof to 
him, which are to be laid down on bearing in mind the 
proviso to this clause ; 

(j) rate at which future interest, if any, is to be paid to each. 
creditor on the amount held payable to him in instalments, 
in fixing which the principles laid down in the proviso to 
this clause should be observed ; 

(k) property of the debtor which would be available for being 
sold for the recovery of each particular debt and conditions 
subject to which the sale should be made ; 

(l) costs. if any, to be paid by the parties in fixing the liabi
lity with regard to which the specific directions given as to 
two specific classes of cases in provisoes 1 and 2 are to be
followed: 

(m) names of the parties by whom and the manner in which 
court-fees are to be paid according to the provisions of 
S. 60 infra. 

Clause (n) :-This clause gives power to the Provincial Govern
ment to require particulars as to any other matters, which it may, in 
itii. discretion, consider necessary to be mentioned in an award for 
the sake of doing justice between the parties and for the complete 
realisation of the object underlying the institution of procfedings 
under S. 17 of this Act. 

For the Rule, Form and Schedules relating to this section see
the rele,·ant Appendix. 

55. (I) 

&lard to pre
pari! a scheme lor 
adJustment of 
d~t>ts through the 
Pn)\i.ncial Land 
M.>rt~ge Bank. 

Before making the award under sub-sec
tion (1) of section 54 the Board mav call 
upon the creditors to state in writing whe
ther they agree-

( a) that all the debts of the debtor 
should be so further scaled down as to be 
reduced to a sum not exceeding half the 
value of the immo\·able property of the
debtor ; and 
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(b) that they shall receive in lieu of 
all the debts due to them bonds issued by the Bom
bay Provincial Land mortgage Bank registered 
under the Bombay Co-operative Societies Act, 

Bom. ·vu 1925, or by such other bank as may he 
of 1925. specified by the Provincial Government by a noti

fication in the Official Gazette, such bonds being 
guaranteed by the Provincial Government and 
being equivalent in value to the sum referred to 
in (a). 

(2) If all the creditors agree to the aforesaid condi
tions, the Board shall prepare a scheme for the adjustment 
of the debts accordingly and shall send the same to the said 
bank for acceptance. If the said bank agrees to accept the 
proposal, the Board shall make an award in the form pre
scribed directing that the sum so scaled down shall be charg
ed on all the immovable property of the debtor and the 
bonds for the amount referred to in sub-section (1) shall 
be issued to the creditors in full satisfaction of all the debts 
<lue to them from the debtor. 

(3) All sums due under an award made in favour of 
the Bank under sub-section (2) shall be recoverable as ar
rears of land revenue. 

( 4) Notwithstanding anything contained in this Act, 
no appeal shall lie against an award made under sub-sec
tion (2). 

CO:M_'I\1E~T ARY 

Scope of the section :-This section provides for making quite 
.a different kind of award from that explained above. It expects the 
creditors of a debtor as a body to make a sacrifice voluntarily in con
sideration of the payment of their debts as scaled dmvn under S. 52 
.and as further scaled dmrn under this section being undertaken by 
the Provincial Land Mortgage Bank or any other authorised bank 
under Government guarantee. If they and the bank agree, they 
would get bonds for the respective amounts scaled down as above 
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from the Bank and would therefore have nothing further to do v.ith 
the debtor as the bank would be their debtor thencefonvard 'and the 
award would be in their favour only so far as their title to bonds 
would be concerned and in favour of the bank so far as regards the 
recovery of the amount of the bonds from the debtor. The advant
age to the bank in such a case would be that the whole of the 
amount of debts for which it passes bonds would be charged on the 
whole of the immovable property of the debtor and the instalments 
that might be fixed by the Board in consultation with it would be 
recoverable as arrears of land revenue which have even under the 
Bombay Land Revenue Code, 1879 a priority over all other claims 
against the debtor. 

This section is sub-divided into four sub-sections, the first two 
of which lay down the main provisions as to the procedure to be 
followed, the third sets forth the legal effect of making an award 
under this section and the fourth denies to the creditors the right 
of appeal from such an award. 

Sub-section (1) :-This sub-section leaves it to the discretion of 
the Board whether to exercise the power vested in it by this section 
or not. If in view of the circumstances of the case, it thinks it 
proper to exercise that power it must follow the procedure prescribed 
by the first two sub-sections. Thereout this provides that before 
passing an award as laid down in S. 54, i.e. to say, after having scaled 
down the debts ascertained to be due to the creditors of the debtor 
to whose claims S. 52 is applicable, the Board may call upon them 
to make a statement in writing as to whether they do or do not agree 
to submit to the conditions laid down in this section for making an 
award under it. Those conditions are:-

{ 1) that all the debts due to such creditors would be so further 
~aled down as to be reduced to a sum which should not in any 
case exceed 50~!- of the \·alue of the immovable property of the debtor 
as ascertained under S. 50 of this Act, which must, I believe, be done 
proportionately ; 

(2) that for such reduced sums they would receive, in lieu 
of a joint award under S. 54 for the full amount found due as afore
said, bonds is...-:ued by the Provincial Land Mortgage Bank registered 
under the Bombay Co-optratit•e Societies Act,192S or such other bank 
as may have been authorised by the Pro\incial Government in this 
behalf by a notification in the Bombay Govemment Gazette, with a 
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guarantee by the said Government for the fulfilment by such bank 
of the conditions mentioned therein. 

If the creditors, one and all, agree to the said conditions the 
Board is to proceed further as .laid dmvn in sub-section (2). 

Sub-section (2) :-The further procedure laid down in this sub
section is that the Board should prepare a scheme for the payment 
of the debts due to the. creditors in the manner laid down in the pre
ceding section. The scheme contemplated here would consist of 
a further scaling dov.'ll of the debts as above-mentioned and the as
certainment of the amount for which each creditor would in that case 
be entitled to get a bond. That done the next step that the 
Board should take is to send such scheme to the bank concerned for 
inquiring of it whether it agrees or does not agree to the proposal. If 
it does communicate its assent to it, the third step which the Board 
should take would be to pass an award in the prescribed form which 
is to contain the directions (1) that the aggregate sum so scaled down 
shall be charged on all the immovable property of the debtor and 
(2) that the bonds as provided in sub-section (1) shall be issued 

by the bank concerned to the creditors in full satisfaction of all the 
debts due to them from the debtor. For the appropriate Rule and 
Form see the relevant Appendix. 

56. If the Board making an award under section 54 
is at any stage of the proceeding satisfied 

Debts not to ~e that any claim by a creditor in such pro-
scaled down m • • 
case of collusion. ceeding had been put forward m collusiOn 

between the debtor and such creditor with 
a view to defeat the lawful claims of any of the other cre
ditors the Board shall not scale down any of the debts of 
such debtor in the manner provided in section 52 but shall 
make an award for the full amount of the debts due from 
such debtor. 

COMMENTARY 

Scope of the section :-The pro\ision in this section is of such 
a character that it could easily have been added as a proviso to S. 
52. That section casts a ducy upon the Board to scale down the 
debts due by a debtor in certain cases. That is however a special 
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concession which he cannot legitimately hope to get if he is dis· 
honest. This section contemplates one of the ways in which his 
dishonesty would be exposed. It is that he may be found to have 
colluded with a bogus creditor and secured an undue advantage for 
himself and thereby attempted to defeat the lawful claims of his other 
creditors and provides that when such conduct of his is revealed, the 
Board shall, as a punishment to him, deprive him of the said con
cession and pass an award for the full amount of the debts that 
may be found due from him on making up accounts under SS. 38 
to 46. 

57. If, after an award is made under section 54, the 
Board finds on an application made to it 

Rde-oopwding ofcl by any party or otherwise, that the debtor 
awar an re-a -
justment of debts. has other property which was not disclosed 

to the Board when the award was made, 
or that any property included in the award did not belong 
to the debtor, the Board may, notwithstanding anything 
l'Ontained in this Act, re-open the award and re-adjust the 
debts in accordance with the provisions of this Act: 

Provided that where the Board is satisfied that the 
non-disclosure of such property was in consequence of any 
fraud on the part of the debtor, the Board in revising the 
award shall not give the debtor the benefit of section 52. 

COMMENTARY 

Scope of the section :-This section provides for a contingency 
in which an award already made turns out to be \\Tong on any of 
the two grounds namely:-

( 1) that the debtor is found to own some property not 
brought to the knowledge of the Board till the award was 
made: 

(2) that a particular property taken into consideration at the 
time of the determination of the value of his entire pro
perty or his paying capacity is found not to have really 
belonged to him. 
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In any of these cases it must be re-opened and revised in view 
of the disclosure, no matter in what manner it occurs. This the first 
paragraph of the section empowers the Board to do. 

Now in the case of the first ground the reason for the non
disclosure of a property of the debtor may be either his 
ignorance or neglect of duty to make proper inquiries or a frau
dulent intention on his part i.e. wilful suppression of the fact of the 
property being of his ownership with a view to save it for himself 
or for any of his relations. In the last case, he must forfeit the 
special concession which this Act provides for in S. 52, namely a 
scaling down of his debts to his paying capacity. The Legislature 
recognises this principle and has added the proviso to this section 
enabling the Board to deprive such a debtor of the benefit of that 
section while revising the award. 

58. ( 1) \Vhere, at the hearing of any application 
under this Chapter, any question of law or 

the Rt:;d.ce by usage having the force of law arises, on 
which the Board entertains reasonable 

doubt, the Board may, either of its own motion or on the 
application of any of the parties, draw up a statement of 
the facts of the case and the point on which doubt is enter
tained, and refer such statement with its own opinion on 
the point for the decision of the First Class Subordinate 
Judge within whose jurisdiction the Board may have been 
established. 

(2) An appeal against an award which embodies the 
decision of the First Class Subordinate Judge on such re
ference shall lie to the District Court notwithstanding any
thing contained in section 9. 

COMMENTARY 

Scope of the section :-This section makes provision for a 
matter not directly connected \\ith the advancement of the remedy 
specially provided by this Act. It could as well, and should better, 
have been placed just after S. 6 . which confers on the Board a 
general wide power or to decide all questions, " whether of title or 
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of priority or of any nature whatsoever, and whether involving mat· 
ters of law or fact " for the contingency provided for herein is that 
the Board may entertain " a reasonable doubt ", " on any question 
of law or usage having the force of law". The section is sub-di\ided 
into two sub-sections of which the first contains the main provision 
and the second relates to an appeal. 

Subsection (1) :-The provision in this sub-section is that in 
case it entertains such a doubt as to what would be the legal and 
proper decision of such a question it may, either of its own motion 
or on the application of any of the parties, draw up a statement of 
the facts out of which the point, on which doubt is entertained, has 
arisen and of what that point is, record its own opinion on such point 
and forward the same for decision to the First Class Subordinate 
Judge with1n whose jurisdiction the Board may have been established. 

In view of tlie above provision being silent as to what the 
First Class Subordinate Judge should do on receipt of such a refer
ence .we would expect the Legislature to have added a separate sub
section giving directions as to the action to be taken by that Judge 
on receipt of sU:ch a reference. It has not however done so, taking 
it for granted that he would follow the principles of natural justice 
while disposing of it, i.e. to say, before deciding the point and sending 
back the reference, he would issue notices to the parties and give 
them an opportunity of being heard either personally or by their 
duly authorised agents or by pleaders. The engagement of profes
sional lawyers before a Court in any matter arising before the Court 
is not barred by S. 67 infra. 

The said sub-section is also silent as to what the Board should 
do on receiving back the reference with the decision of the Judge on 
the doubtful point and how much weight it should give to the deci
sion. It is howeYer clear from the words " an award which embodies 
the decision of the First Class Subordinate Judge on such reference •• 
contained in sub-section (2) that the Board is expected to treat 
that decision as binding on it and to embody it in the award to be 
made by it. 

Thirdly, the sub-section under consideration is also silent as to 
what order the Judge should make as to the costs of the reference 
to him, if any. That is however a matter \\ithin his discretion which 
he can be expected to exercise on judicial principles. 
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Analogous Law :-The provision in this sub-section is similar 
to that contained inS. 113 of the Civil Procedure Code, 1908, which 
as contemplated therein is to be read subject to the conditions and 
limitations prescribed in Or. XL VI in Sch. I to the Code, which are 
many and . varied. The only analogy to this sub-section is to be 
found in r. 1 of the said rules. There is however this distinction 
between their wording that whereas under r. 1 of the said Order 
it is necessary that the suit or appeal in which the doubtful point 
.arises must be one in which the decree must not be subject to appeal 
or that such a point must arise in the execution of any such decree, 
i.e. to say, a decree which is not subject to appeal, there is no 
such restriction in this sub-section. Hence a reference as provided 
for therein can be made even in a case covered by S. 9. But since 
the First Class Subordinate Judge would already have been com
mitted to a particular view of the law on the point, the necessity 
to modify S. 9 has arisen· and that is done by sub-section (2) of 
this section. 

Sub-section (2) :-The provision in this sub-section is that an 
.appeal against an award made by a Board on embody.ing the decision 
of the First Class Subordinate Judge on the point referred to him 
·shall lie only to the District Court even though according to S. 9 
<>f this Act it may ordinarily lie to the Court of the said Subordinate 
Judge, i.e. to say, even though the award may be of the class referred 
to inS. 9(1) (b). 

59. Notwithstanding any law or custom or contract 

Amoont ordered 
.in the award to be 
held to be the 
amount due in all 
suits and proceed
ings. 

to the contrary, the amount ordered to be 
paid to any creditor or bank by any debtor 
in any award made under section 24, 54 
or 55 shall be held to be the amount due 
from such debtor to the creditor or the 
bank, as the case may be, on the date of 

such award in any suit or proceeding to which any of the 
parties to the award is a party. 

COMMENTARY 

Scope of the section :-It may be recalled that S. 53 (2) had 
provided that the amounts of the debts as scaled down under S. 52 
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must be held due by the debtor to any of his creditors and that 
nothing in excess thereof shall be recoverable from him in any 
future litigation between him and such creditor, although an 
award for the payment of such amounts may not have been passed. 
This section similarly gives a finality to the order for payment of 
such amounts contained in the award made under S. 54. 

That is not however the only purpose of this enactment. It 
further gives the same finality to the orders for payment contained 
in the award which the Board is authorised to make under S. 54 
()n an application under S. 23 for recording and certifying a private 
settlement between the debtor and any of his creditors, in that which 
may be passed on a private settlement under S. 24 and also in that 
in favour of the Provincial Co-operative Land Mortgage Bank or 
any other authorised bank on further scaling down debts as pro
vided in S. 55. 

The implication of this provision is that even though the Board 
.established in any local area or for any class of debtors in any 
such area is abolished and not substituted by another, the work 
of adjustment of debts done by it would remain behind it and 
he binding on the parties who may have taken part in the proceed
ings before it and regulate their future relations. 

60. ( 1) An award made under section 5+ or 55 
shall direct the party who has been ordered 

Court-fees to be 
dlarged to pay the costs to pay one-half of the dif-

ference between the court-fee actually paid 
on the application for adjustment of debts or in the case 
of suits and applications for execution transferred to the 
Board under section 37 on the plaint in the suit or on such 
application and the fee which would have been payable 
under section 7 of the Court-fees Act, 1870, 
as if the application for adjustment of debts, 

VII of 1870. 

or the suit or the application for execution had been a suit 
for money and the total amount of the debts declared due 
from the debtor had been the amount claimed in such suit· , 

Provided that where the costs are payable by any co
~pcrati\'e society or by any bank referred to in section 55 

18 
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the amount of the court-fees payable by such society or 
bank shall not be directed to be recovered from such societ\-
or bank; · 

Provided further that where an award includes any 
sum in respect of which a creditor had obtained a decree· 
of a civil court, allowance shall be made in calculating 
the amount of the court-fee payable in respect of the award 
for the court-fee already paid in respect of such decree. 

(2) Notwithstanding anything contained in any law 
such fee shall be the first charge on the property of the 
party ordered to pay the costs. 

COMMENTARY 

Scope of the section :-Although the marginal note to this sec
tion seems to indicate that this section contains a general provision 
as to charging court-fees in the case of all proceedings under this. 
Act, the contents thereof show that it contains a provision only 
as to charging court-fees on awards made under SS. 54 and 55 only~ 
Attention has been drawn to the omission of S. 24 from the purview 
of this section and its implication has been fully discussed in the
Commentary on that section.1 As it is, it is sub-divided into two. 
sub-sections, the first of which alone is actually concerned with the 
scale for charging court-fee on the said awards while the second. 
only indicates the first source which the Government can look upto· 
for the recovery of the fee charged according to that scale. 

Sub-section (1) :-According to this sub-section the court-fee 
to be charged on an award made under S. 54 or S. 55 is one-half 
of the difference between that actually paid on the application under 
S. 17 or the plaint or application for execution transferred to the· 
Board under S. 37 and the fee which would be payable on the 
amount for which the award is made, under S. 7 of the Indian
Court-fees Act, ].870, it being treated for this purpose as a plaint in 
a suit for the recovery of the amount for which it is made. The court· 
fee payable on an application under S. 17 is such fee as would have 
to be paid on a plaint in a suit for accounts as provided in S. 18 (2). 

1. See p. 114 supra. 
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For further explanation of that provision see the Commentary on 
that section.2 • 

The fee payable on plaints filed in civil courts is calculated 
ad valorem on the amount sought to be recovered according to the 
scale given in Art. 1 of Sch. I to the Indian Court-fees Act, 1870 
and that payable on applications for execution filed in the civil courts 
is a fixed one of annas 8 as provided in Art. 1 (b) in Sch. II to 
the said Act. The same scale as is above-referred to in the case 
of the fee on plaints filed in civil courts would be the scale to 
be referred to for ascertaining that payable on the amount of the 
award treated as a plaint in a suit to recover money. The fee 
chargeable by the Board would be one-half of the difference between 
that paid in respect of the application under S. 17 or the plaint or· 
application for execution on the one hand and the full fee payable 
had the applicant filed a suit in a civil court to recover the amount 
held due from the debtor, on the other. It appears that if after 
an application is made by a debtor under S. 17 any suit or appli
cation for execution filed by any of his creditors is transferred to 
the Board by the Court concerned, the total amount of fee paid 
by the applicant on his application, by his first creditor on his 
plaint and the second creditor on the application for execution would 
have to be added together in order to ascertain the figure on one 
side of the subtraction necessary for determining the difference, be
cause the principle underlying this section is to charge one-half 
of the difference between the fee actually paid in the case of any 
adjustment-proceeding and that which would be payable on the 
amount of the award treated as a plaint in a money-suit. 

Illustration :-It would be clear how this can be done if we 
take a concrete instance. Suppose that a debtor had filed an appli
cation under S. 17 (1) on valuing the claim at Rs. 5. He must 
therefore have paid a court-fee of annas 6 according to Art. 1 of 
Sch. I to the Indian Cowl-fees Act, 1870. Suppose further that one 
of the creditors in the application had prior to that filed a suit in 
a civil court against that debtor for the recovery of the amounts 
due under a bond for Rs. 300 and a pro-note Rs. 200, and that the 
amount of interest due under the former was Rs. 100 and that due 
under the latter was Rs. 50. Thus the amounts sought to be re-

z. See p. 97 SliP'•· 
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covered from the debtor in that suit were Rs. 400 under the bond 
and Rs. 250 under the pro-note. According to Art. 1 of Sch. I to 
the Indian Court-fees Act, 1870 he must therefore have been required 
to pay a court-fee on Rs. 400+ 250, which must be Rs. 30 in the 
former case and Rs. 18-12 in the latter. Thus in all he must have 
paid Rs. 48-12. Further suppose that a second creditor of his had 
filed before this Act came into force an application for the execution 
of a decree held by him against him and that it was transferred to 
the Board under S. 37. On that application he must have paid annas 
8 as court-fee. It seems that all these amounts of court-fee must 
be added together in order to get the figure on one side of the sub
traction. In the above case therefore that figure would be annas 6 
+ Rs. 48-12 + annas 8 = Rs. 49-10. For that on the other side 
suppose that the debtor is held liable to pay Rs. 2,000 in all in
cluding the debts mentioned in S. 3, those debts being exempted 
from the operation of specific sections only, of which S. 60 is not 
one. According to the scale above-referred to the court-fee which 
would have been payable if any person had filed a suit to recover 
Rs. 2,000 from another person would have been Rs. 125. This 
being a larger amount deduct Rs. 49-10 from it. The balance that 
remains is Rs. 75-6. This is the difference of which one-half is to 
be recovered from the party held liable to pay costs. One-half of 
it amounts to Rs. 37-11. The said party would therefore have to 
pay that amount of court-fee on the award. 

Proviso 1 :-The above sub-section has two provisoes. Thereout 
the first has its application only so far as the direction as to the 
payment of court-fee as provided in the sub-section is concerned. 
The provision in the proviso is that if the Board has come to the 
conclusion that a co-operative society which is one of the creditors 
of the debtor or a bank which has agreed to issue bonds according 
to the provisions of S. 55, is liable to pay costs, it shall not direct 
the society or the bank to pay the court-fee at all. 

Proviso 2 :-This proviso has reference to the actual payment 
side in the subtraction to be made in order to find out the required 
difference. It provides that if any of the creditors of a debtor had 
claimed a debt as due under a decree of a civil court. allowance 
must be made while ascertaining the difference for the amounts of 
court-fee which the said creditor may have paid in the suit in 
which he may have obtained the decree. 
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Illustration :-Suppose that in the above illustration, out of 
the amount of Rs. 2,000 found in all to be due from the debtor, 
Rs. 500 was claimed as due under a civil court's decree. Suppose 
further that this Rs. 500 was made up of Rs. 400 the decretal amount 
and Rs. 100 the amount of interest from the date of decree to that 
of the application under S. 17. He must therefore have paid Rs. 30 
as court-fee in order to obtain that decree. This proviso says that 
if such is the case, the amount of actual payment to be deducted 
would be Rs. 79-10 instead of Rs. 49-10. That being deducted from 
the ordinary fee on a plaint to recover Rs. 2,000, namely Rs. 125, 
the balance comes toRs. 45-6. One-half of that is Rs. 22-11. Therefore 
the party liable to pay costs would have to pay in such a case 
Rs. 22-11 instead of Rs. 37-11 on account of court-fee by virtue 
of this proviso. 

Sub-section (2) :-This sub-section provides that whatever 
provision there may be in any other law as regards the method 
of recovering costs of which court-fee forms a part, the amount held 
payable under sub-section (1) shall be the first charge on the pro
perty of the person held liable to pay the costs of the proceeding. 

61. ( 1) The Board shall transmit an award made 
under section 24, 54 or 55 to the Court : 

awir~"t~~~~. of Provided that before the award is so tran
mitted the balance of court-fees payable 

under the award shall be paid by the party ordered by 
the Board to pay the same. 

(2) If the debtor fails to pay the balance of 
the amount of court-fees ordered to be paid by such debtor, 
the Board may transmit the award to the Court on the 
application made by any creditor if such creditor pays such 
amount of court-fees. Any amount so paid by the creditor 
shall be added by the Board to the amount payable by the 
debtor under the award. 

CO!\I~IENTARY 

Scope of the section :-This section lays down the further Etep 
to be taken by the Board after making an award either under S. 2-l 
on an interim application for recording and certifying a private 
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settlement of a debt between the parties or under S. 54 after making 
full inquiries and scaling down debts under S. 52 on an application 
for adjustment of debts or under S. 54 on an application under 
S. 23 or under S. 55 after making full inquiries, scaling dmm under 
S. 52 and further scaling down as required by S. 55. That step 
is to send over the award to " the Court " which according to 
S. 2 ( 4) (a) wherein S. 61 occurs, means " the District Court 
or the Court of the !First Class Subordinate Judge to which an 
appeal lies against the award of the Board under S. 9." This sec· 
tion has been divided into two sub-sections, the first of which con· 
tains the general provision above-explained and has a proviso, and 
the second whereof is partly in the nature of a proviso to that pro· 
viso and contains an incidental provision also. 

Sub-sectwn (1) :-The general provision contained in this sub
section has been already sufficiently explained above. 

Proviso :-That provision is controlled by the proviso which 
lays down a condition which must be fulfilled before the Board can 
transmit the award to the Court. That condition is that the party 
liable to pay court-fee under the award must have paid the balance 
thereof payable by him as determined under S. 60. 

Sub.section (2) :-The provision in this sub-section is that 
if the party liable to pay the balance of court-fee is the debtor and 
he fails to pay it for any reason whatever, any of his creditors may 
make an application for transmitting the award to the Court and 
offer to pay the said balance and that on his doing so the Court 
may grant his application, accept the amount offered and transmit 
the award to the Court. The two intermediate steps are not speci
fically mentioned in the sub-section but they are necessarily implied. 

The further incidental provision above-referred to is that in 
case the above contingency occurs the award is to be modified by 
adding the amount of the balance of court-fee so paid by the cre
ditor to the amount payable by the debtor under the award to that 
creditor. 

62. ( 1) The Court shall register any award trans· 
mitted by the Board-

Award to be re- (i) if within the period provided in this 
gistered. _\ct, no appeal is filed against the award 

under section 9, or 
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( ii) if an appeal is filed under the said section 
and such appeal is dismissed, or 

(iii) if the award is modified by the Court, in 
such modifi'ed form, or 

(iv) if the award is transmitted to the Board for 
re-consideration of any points, after consi· 
dering the decision of the Board on the said 
points· and after making such modifications 
in the award as it thinks fit. 

(2) From the date on which the award is registered 
under sub-section (1), it shall, in supersession of all trans· 
actions between the parties and in supersession of all pre· 
vious decisions of a civil court in respect of the debts men· 
tioncd in it, be binding on the debtor and his creditors and 
the successors in interest of such debtor and creditors. 

COMMENTARY 

Scope of the section :-The marginal note seems to convey the 
idea that this section contains a provision only as to the registration 
of the awards. But that is the purport of the first sub-section thereof 
only. Its second sub-section mentions the legal effect of registration. 

Sub-section (1) :-The provision in this sub-section is that the 
Court to which any of the awards referred to in S. 61 is transmitted 
by the Board shall register it in the same form in which it was 
originaly made, in two cases, namely:-

(i) if within the period mentioned in this Act no appeal is 
filed against it under S. 9 : and 

(ii) if an appeal is filed under the said section and such appeal 
is dismissed. 

The first case would ob\iously require the Court to wait till 
the full period prescribed for makig an appeal has expired and the 
second case would require it to wait till the appeal filed against the 
award is heard and its result is known. After that event too, it will 
have to see what the result is, for it is only if the appeal is dismissed 
that the ca:;e would fall under this part of the provision which relates 
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to the registration of an award in the same form in which it has been 
originally made and it cannot remain in the same form if the appeal 
is allowed wholly or partly. 

For such a case there is the further provision in the same sub
section to the effect that the Court shall register the award in the 
modified form if it has modified it in appeal. This is case (iii) for 
which provision is made in this sub-section. 

There is also a fourth case on the whole and the second one of 
an award being registered in a modified form. That is a case in 
which after the transmission of an award by the Board and after 
the consideration of the Board's decision on the points involved in 
the proceedings, the Court thinks it proper to retransmit the award 
to the Board for the reconsideration of its decision on certain points 
which may not be deemed by it to be satisfactory and the Board 
again transmits the award· with its decision made after reconsidera
tion. In such a case the Court must consider the fresh decision of 
the Board on such points and then register the award after making 
such modifications therein as it thinks fit. 

The power of transmission of an award to the Board for re
considering its decision on any points assumed in this section is not 
conferred on the court by any specific section of this Act. There is 
of course S. 13 prescribing the same procedure for hearing appeals 
under this Act as is laid down in the Civil Procedure Code, 1908 for 
hearing appeals from the decrees and orders of civil courts. That 
procedure is contained in Or. XLI in Sch. I to the said Code 
and in that Order there are Rules 23 and 25 empowering the Appel
late Court to remand a case for re-trial or for trial on certain fresh 
issues but it is difficult to place the above case under any of the 
above rules because the Court would not be acting in this matter as 
a Court of Appeal. It seems to be similar to that contemplated by 
paragraph 14 of Sch. II to the Civil Procedure Code, 1908 which 
has since been repealed by Sch. III to the Indian Arbitration 
Act,l940. 

Sub-section (2) :-This sub-section provides that after an 
award is registered as provided for in sub-section (1) it shall be so 
binding on the debtor and on his creditors and their successors 
in interest, i.e. to say, their heirs, executors, administrators, assigns 
or any other persons on whom their interests devolve, as to super
sede the legal effect of all transactions entered into between them 
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theretofore and of all previous decisions of any civil courts with 
respect to the debts mentioned in the award. This means that since 
the date of its registration their rights and liabilities as against each 
other would be determinable only by a reference to it and not to any 
other document even if it be the decree of a civil court. 

63. The award so registered shall be executable as 
a decree of the Court in which it is regis-

Recovery of tered: 
amount due under 
an award. Provided that an amount due under 

an award made under section 55 shall also· 
be recoverable in the manner specified in sub-section (3) 
of the said section: 

Provided further that nothing in this section shall 
affect the right of Government or a local authority or a 
co-operative society to have recourse to any mode of re
covery allowable by any law for the time being in force. 

COMMENTARY 

Scope of the section :-This section states what is the legal 
effect of the registration of an award by the Court under the preced
ing section. The proyisoes to it make it clear that the said provision 
should not be deemed to affect the rights, if any, of certain creditors 
of the debtor to recover the amount declared due to them by the 
award by resorting to other remedies provided by any other law. 

The legal effect above-referred to is that an award registered 
as aboYe becomes capable of execution like a decree of the Court in 
which it is registered. It is not stated who has the power to execute 
it but it cannot be the Board because no provision in this Act con
fers on it the power to do so and because it can be inferred from 
the prO\ision contained inS. 68 (2) infra that the Court which regis
ten, it is expected to execute it as a decree passed by itself. Hence 
the Board becomes functus officio on transmitting an award and if 
a necessity arises, execution proceedings must be started in the 
Court which may have registered the award as if it were a decree 
passed by iL 
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Proviso (1) :-Although the main provision applies to all the 
three kinds of awards, this proviso leaves the bank passing bonds 
under S. 55 to the creditors of a debtor free to recover any amount 
-due under an award in its favour made under that section 
as arrears of land revenue as provided in sub-section (3) thereof. 

Proviso (2) :-Similarly this proviso leaves the Provincial 
·Government or a local authority or a co-operative society to have 
recourse to any other mode of recovery to which it is entitled to 
have recourse under the provisions of any other law for the time 
.being in force such as the Bombay Land Revenue Code, 1879, the 
Bombay Borough Municipalities Act, 1925, the District Municipal 
Act, 1901 and the Bombay Co-operative Societies Act, 1925. 

These two provisoes affect only the mode of recovery not the 
:amount due to any of the authorities mentioned in them. They 
·will continue the same as may have been mentioned in the awards. 

64. ( 1) 

Postponement of 
payment of instal
ment in case of 
remissions etc. 

\Vhenever from any cause the payment of 
one-half or more of the land revenue pay
able to the Provincial Government is sus
pended or remitted, the payment of the 
whole of the instalment due for that year 
and the full amount of the· instalment due 

for each subsequent year under an award made under sec
tion 24 or 54 shall be postponed for one year. 

(2) \Vhenever from any cause the payment of any 
portion less than one-half of the land revenue payable to 
the Provincial Government is suspended or remitted one
half of the amount of the instalment for that year and the 
full amount of the instalment due for each subsequent year 
under an award made under section 24 or 54 shall be post
poned for one year. 

COMMENTARY 

Scope of the section :-The provisions of this section relate to 
:a question which may arise in the course of the execution of a regis-
1ered award made under S. 24 or 54 read with SS. 61 to 63. The 
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question is that there may be a failure of crops wholly_ or partially 
in any particular year and the agriculturist-debtor may not be able 
to pay the instalment due in that year ; should the creditor to whom 
it is due be helped by the Court in recovering it by the ordinary 
process of law which would necessarily be applicable to the case in 
the absence of any specific provision in this Act to the contrary ? 
The Legislature having anticipated this has provided in this section 
that the answer to the above question will depend upon the severity 
of the distress which is to be measured by the way in which the 
Provincial Government would act in the matter of recovery of that 
year's assessment due from the debtor and lays down two rules by 
its two sub-sections for the guidance of the Court in granting relief 
to the debtor in such cases. The rules are :-(1) if the Provincial 
Government has suspended or remitted the payment of one-half or 
more of the land revenue payable to it in any year the creditor to 
whom an instalment is due shall not be entitled to recover in that 
year the whole of the instalment for that year but shall be entitled 
to recover it in the next year and that he shall recover the amount 
of each subsequent instalment one year later than it becomes due; 
and (2) if such Government has suspended or remitted less than 
one-half of that year's land revenue the creditors of the debtors would 
be entitled to recover in that year only one-half Qf the instalment 
payable in that year, the remaining half in the next year and each 
of the subsequent ones one year later than it becomes due. · 

Illustration :-Thus suppose that in the year 1942 there is a 
draught and the Provincial Government suspends or remits half or 
two-thirds of the land revenue payable by the assessees in a parti
cular village in which one of the debtors against whom a Board has 
passed an award under S. 24 or 54 resides and the competent 
Court has registered it. The result of such suspension or remission 
on the part of Government would be that all the creditors of the 
debtors including e\·en a local authortiy or co-operative society 
would not be entitled to recover the instalments due to them in that 
year but would be entitled to recover them in the year 1943 and 
the amount of each subsequent instalment one year later than the 
due dates. i.t. to say, the instalments of 1943 in 1944, those of 1944 
in 1945 and so on. The same would be the result even if the Govern
ment has granted su~pension or remission in the case of individual 
debtors. (2) If in the above case the Government suspends or re-
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mits less tb,an one-half of the land revenue recoverable by it in 
the year 1942 the creditors of the debtors in that village would be en
titled to recover only one-half of the instalment due in that year 
and the other half in the subsequent year i.e. in 1943 and each of 
the remaining instalments, which falls due, one year later as under 
the preceding sub-section. In this case also there is no distinction 
between suspension or remission being granted to all the assessees in 
a village or to individual assessees. 

65. Notwithstanding any law or contract but sub
ject to the provisions of section 66 no ali

No alienation by enation made by a debtor, who is a part_v 
the debtor to be 
binding. to an award made under this Act of any 

propet;"ty included in such award shall be 
valid except with the previous sanction of the Provincial 
Government. 

COMMENTARY 

Scope of the section :-The provision in this section has for its 
object the protection of the interests of the creditors of a debtor 
against whom an award is made under S. 24 or S. 54 or S. 55. It 
renders invalid, except when made with the previous sanction of the 
Provincial Government, any alienation by such a debtor of any pro
perty of his which has been included in the award inspite of any 
provisions of any other law to the contrary and inspite of the fact 
that a contract for the alienation, which would be otherwise held valid 
by a civil court, may have been made between the contracting parties. 

The fact that the alienation is declared invalid and not void al> 
initio implies that the Court must be moved by any person interested 
in the award to declare it as such. 

The saving-clause in this section :-"\Vhat is prohibited by this 
section is only an alienation by a debtor who is a party to an award 
under this Act. It leaves unaffected the power of the Board or the 
Court to order the sale of a part of the debtor's property for the liqui
dation of his debt or a part of it, if it considers it necessary in his 
interest to do so. 
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66. Notwithstanding anything contained in this Act, 

Board or Court 
may order sale of 
debtor's property 
in liquidation of 
his debt. 

if the Board to which an application for 
adjustment of debts lies under section 17 
in respect of the debts of any debtor, or 
the Court, before which an appeal lies 
against the award is at any time satisfied 
that it is in the interest of a debtor that any 

par~ of his property should be sold in liquidation of his 
debt or part thereof, such Board or Court may order the 
sale of such part of the property for such purpose. The 
property ordered to be sold under this section shall be sold 
by the Collector in the manner prescribed : 

Provided that the part of the property ordered to be 
sold under this section shall not exceed the part liable to be 
sold under sub-section (3) of section 68. 

COMMENTARY 

Scope of the section :-This section invests the Board and the 
Court, to which an appeal lies against an award made by the Board, 
with a very \vide discretionary power to order the sale by the Col
lector in the prescribed manner of any part of the property of a 
-debtor for the liquidation of his debt or any part thereof at any stage 
of a proceeding under S. 17 in the case of the Board and of an ap
peal in that of the Court. The condition precedent for the exercise 
of that power is that the Board or the Court must be satisfied that 
it is in the interest of the debtor to do so. If it is satisfied as to that 
fact no other provision in this Act can come in the way of its exer
dsing it. There is only one limitation to its exercise imposed by the 
proviso to this section but it affects only the quantum of the pro
perty that can be put to sale for such a purpose and that is that it 
l'hould not in any case be in excess of that which is liable to be 
:'Old under S. 68 (3) infra. 

Pret·ious history of this section :-It appears from the Legis
latir·e Assembly Debates, 1939 Vol. VII p. 1865 that the clause in 
the Bill before the Assembly which was clause 62 (originally clause 
GO), had been so drafted as to confer on the Board and the Court 
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power to order the sale of the whole of the property of a debtor at 
any stage of a proceeding or appeal as the case may be. But the 
Assembly disapproved of the proposal to invest them with such a 
power for in that case the debtor was likely to be deprived of all 
his property and so the clause was so amended as to empower them 
to order the sale of any part of the property of a debtor if it was 
found to be in the interest of the debtor to do so. 

67. No pleader, vakil or mukhtyar and no advocate 

Pleaders etc. ex
cluded from ap. 
pearance (except 
when permitted). 

or attorney of a High Court, shall be en
titled to appear on behalf of any party in 
any proceeding before the Board under 
this Act : 

Provided that if the Board after 
examining the parties to any proceeding before it is of opi
nion that any of the parties is not sufficiently competent to 
represent his case and that in the interest of justice it is 
necessary to allow such party the assistance of any pleader, 
vakil or mukhtyar or advocate or attorney of a High Court 
the Board may allow such party at his own cost to be re
presented by a pleader, vakil or mukhtyar or advocate or 
attorney of a High Court ; 

Provided further that a woman exempted from per
sonal appearance in a court under section 132, Code of 
Civil Procedure, 1908, shall be entitled to 

V of 1908. 
appear in any proceeding before the Board 
through an agent duly appointed for the purpose. 

COMMENTARY 
Scope of the section :-This is the last section of this the 

longest chapter of this Act. It enacts that .no pleader, vakil or 
mukhtyar and no advocate or attorney of the High Court shall, as 
of right, appear on behalf of any party in any proceeding before 

· the Board under this Act. The provision having been so worded 
there is nothing in it to prevent a party from engaging a lawyer 
for assisting him in getting the necessary materials for and in pre· 
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paring an application to be filed under S. 17 and to guide him at 
the subsequent stages although the pleader, vakil and others cannot 
claim as of right to appear, act or plead for the party. For that 
purpose there is proviso 1 to the section which provides that the 
Board may allow a party to be represented by a pleader, vakil or 
mukhtyar or advocate or attorney of the High Court in any proceed
ing before it if after an examination of the parties to that proceed-· 
ing it comes to the conclusion that the party is not sufficiently com-· 
petent to represent his own case and that it is necessary therefore 
in the interest of justice to allow him the assistance of a pleader, 
vakil or mukhtyar, or an advocate or attorney of a High Court. 
There is also a second proviso to the effect that a woman who is 
exempted from personal appearance in a civil court under S. 132 
of the Civil Procedure Code, 1908, shall, as of right, be entitled to 
appear in any proceeding before the Board by an agent duly 
appointed for that purpose. Such an agent may or may not be a 
pleader, vakil or mukhtyar or an advocate or attorney of a High 
Court, for there is no restriction in this proviso as to the agent bein~ 
any person other than one belonging to any of the above classes_ 
But if he happens to be one his position in the proceeding would be 
that of a duly appointed agent and according to this proviso at least 
he would have to produce a power of attorney. 

S. 132 of the C. P. Code exempts from personal appearance in 
a civil court a woman who according to the customs and manners of 
the country i.e. of the locality in which she resides, ought not to be 
compelled to appear in public. 

It appears that the nature of the inquiry to be made under 
this Act is such and the majority of the agriculturist-debtors for 
whose benefit this special legislation has been passed is so illiterate 
that in 9 cases out of 10 the Board would find it necessary to grant 
permission to a party under proviso 1 to this section but the condi
tion that the party in need of professional assistance must bear the 
costs of engaging a professional lawyer, even though he may suc
ceed in establishing the truth of his contentions wholly or partially. 
would, it is apprehended, prevent many such debtors from applying 
for permi~~ion to engage such men. 

It is significant that the section denies the right of appearance 
to pleaders and others before the Board only. It cannot be con
strued as denying to them the right to appear before any Court even 
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when it does any of the acts which it is authorised to do under this 
Act e.g. those under SS. 9, 29, 58, 62, 63, 66, and others. 

Previous history of this section :-The corresponding clause in 
·the Bill as placed before the Legislative Assembly did not contain 
the provisoes. Several members prominent amongst whom was the 
redoubtable Mr. Kunte from Alibag, protested against the whole

. sale exclusion of the professional lawyer from proceedings before the 
Board on the ground that many of the provisions of the Act were 
such that illiterate persons could not be expected to represent their 

'own cases personally and to discharge satisfactorily all the duties 
that the Act lay on them. The Assembly saw the reasonableness of 
.the protest and introduced the two provisoes. 

Analogous law :-The main provision in this section is almost 
word to word the same as that inS. 68 of the D. A. R. Act, the only 

. change being that the words " proceeding before the Board under 
this Act " have been substituted for the words " in any case before 

:a conciliator or a village munsiff" which change was absolutely neces
sary. 

The first proviso to this section is however quite different from 
that to S. 68 of the D. A. R. Act. The latter permitted the rigour 
-of the main provision to be relaxed in suitable cases before a con
ciliator or a village-munsiff so far as giving assistance to the needy 
party was concerned but required even then that the person whose 
.assistance could be allowed to be taken must be a relative, servant 
.or dependant of the party, who should not however be or ever have 
been a pleader, vakil or mukhtyar or an: advocate or attorney of a 
High Court. For that purpose any reasonable cause shown to the 
satisfaction of the conciliator or the village munsiff was sufficient and 
the question of costs did not of course arise when a relation, servant 
-or dependant was allowed to assist the party. Here on the other 
hand, a party can be allowed to take the assistance of a member of 
any of the professions above-mentioned but only if the Board is of 
opinion that the party is not sufficiently competent to represent its 
ov."'l case and then too on condition that it is prepared to bear its 
-own costs in connection with the engagement of such a man. 

There is no proviso to the section of the D. A. R. Act corres
ponding to proviso ,2 to our section for the benefit of women exempt-
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ed from appearance in civil courts under S. 132 of the Civil Proce
dure Code. 

Lastly, there is a second paragraph in the proviso to the section 
in the D. A. R. Act which requires that the relation or other person 
must be furnished with a power of attorney defining his powers. 
Under the second proviso to this section one who is not a profes
sional man would require such a power from the woman who autho
rises him to appear on her behalf but a professional man would not, 
although he would require the usual vakalatnama signed by the 
woman as by Rule 35 the rules in the Civil Procedure Code are 
made applicable to proceedings under this Act in all matters not 
specifically provided for in any other rule. 

There is no provision in this Act corresponding to S. 69 of the 
D. A. R. Act according to which a Subordinate Judge trying a suit 
or proceeding to which an agriculturist without sufficient means to 
engage a professional lawyer is a party is authorised to direct the 
Government pleader or any other fit person to appear on behalf of 
such agriculturist with his consent. This section is in force only in 
the four districts of Poona, Satara, Sholapur and Ahmednagar and 
there the practice in such cases, so far as this author is aware, is to 
remunerate the pleader so directed, with fee at the prescribed rate, 
which the creditor in such a case is called upon to deposit and autho-· 
ri~ to add to the decretal amount. 



CHAPTER IV 

IXSOLVE~CY PROCEEDINGS. 

68. ( 1) If at any stage of the proceedings under 
Chapter III the Board is satisfied that the 

Board to de-
clare debtor insol- paying capacity of the debtor is inadequate 
vent in certain t h 1 f h' d b 1 d circumstances. 0 pay t e tota amount 0 lS · e ts as sea e 

down under section 52, or if for any reason 
the Board finds that the.debts due from the debtor cannot 
be liquidated by annual instalments not exceeding twenty
fiye in number, the Board shall make an order adjudicating 
the debtor to be an insolvent. 

· (2) If the Court to which an award is transmitted 
for execution finds that the two consecutive or any three 
instalments cannot be recovered by the sale of the movable 
property of the debtor, the Court may pass an order adju
dicating the debtor to be an insolvent. 

(3) After the debtor has been adjudicated an insol
vent either by the Board or the Court, the Board or the 
Court, as the case may be, shall direct that·one-half of the 
property of the debtor liable to attachment and sale under 
section 60 of the Code of Civil Procedure, v of 1908. 

1908, shall be immediately sold free of all 
incumbrances in liquidation of all the debts outstanding 
against such debtor : 

Provided that if after one-half of the assets of the 
debtor are sold the property remaining with the debtor 
exceeds· 6 acres of irrigated land or 18 acres of dry land 
or any land assessed at Rs. 30 whichever is greater then 
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all the excess property over and above the aforesaid land 
shall also be sold free of all incumbrances. 

COMMENTARY 

Heading of this Chapter :-This chapter consisting of only 5 
sections relates to a further step in the special and bold remedy 
provided by this Act for putting an end as early as poSsible to 
agricultural indebtedness which has been the cause of much anxiety 
to Government for a long time past. The Royal Commission on 
Agriculture presided over by Lord Linlithgow devoted in its Report 
published in 1928 a special chapter to an investigation of the causes 
of that wide-spread social malady and to suggestions as to the 
possible remedies for eradicating it as far as possible. One of the 
remedies suggested by it was the passing of a simple piece of legis· 
lation adapted to the special conditions of the rural life of the 
country. The same subject was for consideration before the Central 
Banking Inquiry Committee also along with several others. That 
Committee appointed a Provincial Banking Inquiry Committee for 
each province of India in order that the local conditions of each 
province may be thoroughly brought to light and the special remedies 
suitable to each province may be adopted. The Committee appointed 
for the Province of Bombay too had the question for consideration 
before it and it recommended the adoption of the suggestion of the 
Royal Commission on Agriculture to pass a simple law of rural 
insolvency in addition to several other remedies for the eradication 
of agricultural indebtedness\ For some 8 years the suggestion re
mained unattended to but when the popular Congress Government 
came into power it took courage in both hands and drafted Bill 
Ko. XIII of 1939 in order to relieve the agriculturists of their chronic 
indebtedness. This chapter on Rural Insolvency formed part of it 
as originally drafted. 

Pret•ious law on this subject :-It seems that there is a chapter 
in the Dekkhan Agriculturist Relief Act, 1879 headed Of Insolvency, 
which bears the same number therein as this chapter bears in this. 
!\one of the sections in that chapter was however ever made appli· 
cable to any other district of this Province than those four, namely 
Poona, Satara, Sholapur and Ahmednagar, for the benefit of the 

l. Report of the B. P. B. I. Curnmitt.:e, para. 2H at pp. 13':-U 
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agricultwists residing wherein only that Act had been originally pass
ed. Even in those districts the provisions of that chapter have re
mained a dead letter because in practice those provisions were not 
found to be conducive to any appreciable benefit to the agriculturists 
and because they depended for their operation on the willingness of 
those persons themselves. The provisions of this chapter were there
fore so modelled as not to depend for their operation on the willing
ness or unwillingness of the agricultural debtors but upon certain 
circumstances that may be brought to light during the course of the 
proceedings upto the stage of the making of an award or of those 
subsequent to it upto the time of the total liquidation of the debts 
of a debtor ordered to be paid in certain instalments. There are 
also some other salutary provisions in this chapter which will be 
explained at their proper places. It can therefore be confidently 
hoped that the operation ~f the provisions of this chapter will be 
productive of the beneficial results expected of them in the areas 
to which they may be extended and in which they may be put into 
force. 

Scope of this section :-This section not only lays down the cir
cumstances the existence whereof in the case of a debtor should be 
considered by the Board or the Court sufficient for declaring him 
an insolvent, as the marginal note seems to indicate but also what 
further step the Board or the Court should take after adjudicating 
the debtor an insolvent and also places a limit on the power to take 
that step in the interest of the debtor and his family and dependants. 
It does the firs.t by sub-sections (1) and (2) and .the second and 
third by sub-section (3) and the proviso thereto. 

Sub-section (1) :-This is the sub-section which directs the 
Board conducting any of the proceedings under Chapter III, com
prising SS. 17 to 67, to make an order adjudicating the debtor therein 
to be an insolvent, if any of the two conditions mentioned below 
is found to have been fulfilled in his case. Those conditions are :--

(1) The paying capacity of the debtor as ascertained under 
the provisions of S. 51 supra must be inadequate to pay the total 
amount of his debts as scaled down under S. 52 supra. 

Illustration :-A very clear case of the fulfilment of this con
dition would be that in which the total amount of debts payable 
by a debto~ as determined under the provisions of SS. 38 to 46 and 
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S. 52 exceeds considerably his paying capacity as determined under 
the provisions of S. 51 read with SS. ~8 to 50. 

(2) The debts due from the debtor must not be capable of 
being liquidated in annual instalments not exceeding 25 in number. 

It appears that in order to determine whether the second con
dition is fulfilled or not, the Board must take into consideration the 
total debts including those mentioned in S. 3 payable by the debtor 
on the one hand and his net annual income as determinable under 
the second proviso to clause (h) in sub-section (2) of S. 54 read 
together with the Explanation appended thereto whereas in order 
to see whether the first condition is or is not fulfilled it would have 
to take into consideration only the debts which may have been scaled 
down under S. 52 in which those mentioned in S. 3 are not included. 

If the Board is satisfied that any of the above conditions is 
fulfilled it is bound to make an order of adjudication under this 
sub-section. 

Sub-section (2) :-It has been explained above2 that the Board 
would become functus officio after transmitting an award to the 
Court for registration and that the Court would from that time for
ward be seized of the matter. This sub-section therefore further 
provides that if any of the two conditions laid dovm therein is 
found to have been fulfilled in the case of a particular debtor whose 
award may have been transmitted to the Court for execution the 
Court too may pass an order adjudicating the debtor to be an in
solvent. It is worthy of note that whereas the phrase used in sub
section ( 1) with reference to the power of the Board is " shall make 
an order etc. " that used in this sub-section with reference to the 
power of the Court is " may pass an order etc." In the first case 
the provision is mandatory, in the latter, recommendatory. There 
being no room for any doubt in the language of the two provisions, 
no reference to decided cases as to the import of the word •• may " 
as used here, or to the rules deduced therefrom is necessary. How
e\'er if any one feels the necessity of making it, he can refer to those 
given in the Commentary on S. 2 under the heading Construction of 
u•ords rwt sPtdfic4Uy defined in this section and rwt covered by sub
section (16) and the sub-heading Non-technical.' 

2. See the Commentsr)• on S. 63 at p. 217 sfiPTIJ. 
3. See pp. 43-46 SIIPftt.. 
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Sub-section (3) :-The next step after making an adjudication 
order to be taken by the Board or the Court, as the case may be, 
is to direct that one-half of the property of the debtor, both movable 
and immovable, which is liable to attachment and sale under S. 60 
of the Civil Procedure Code, 1908 shall be sold free of all incum
brances for the satisfaction of all the debts outstanding against him. 

What property of a judgment-debtor is exempted from attach
ment and sale if he happens to be an agriculturist has been ex
plained in the Commentary inS. 50(1) under the heading Scope of 
the section.• The rest of his property of both kinds must be deemed 
attachable and sal~able in execution of a decree against him under 
S. 60 of the Code. Under this sub-section the Board or the Court 
has to direct the sale, free of all incumbrances, of one-half of it only 
and the balance of the sale-proceeds thereof left after deducting the 
costs of sale would be available for distribution amongst all the credi
tors of the debtor including· Government and the others. mentioned 
in S. 3 of this Act, due regard being had to the order of priority laid 
down in S. 54 (2) (g) as provided in S. 70 infra. 

Proviso :-This sub-section has a proviso which relates to the 
quantum of the property liable to be sold. It provides that if after 
one-half of the property of the debtor is sold, the debtor is found 
to remain in possession of more than 6 acres of irrigated land or 
more than 18 acres of dry land i.e. land depending for the crops 
to grow on rain water only, or more than any kind of land assessed 
at Rs. 30, whichever is the greater of the three quantities, then his 
property of all kinds in excess of that quantity, i.e. to say, all kinds 
of land in excess of the above quantity, all houses if any, other than 
that which may be exempt from attachment and sale, all his mov· 
able property and all his outstandings if any, are to be further 
directed to be sold, free of all incumbrances. 

This proviso seems to have been based on S. 2 (2) (i) of the 
Bombay Small Holders' Relief Act, 1938, which had been passed for 
granting temporary relief till the passing of a measure of a more 
permanent nature and whose operation is being extended from year 
to year, the last extension for one year ending on 31st March 1942 
having been made by Bombay Act VIII of 1941, owing to the 
present Provincial Government having decided to put into operation 

4. See p. 185 sutna. 
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the substantial portion of the present Act as an experimental measure 
in specific areas only and amended S. 84 thereof suitably by S. 4 of 
Bombay Act VI of 1941. 

69. The order of adjudication made under section 
68 whether by the Board or the Court in 

Procedure in in- appeal shall be deemed to be an order 
i!OI\'ency proceed- • h · 
in,s. made by a competent wurt m t e exercxse 
<>f its powers under section 27 of the Pro· 
vincitzl Insolvency Act, 1920, and thereupon 

V of 1920. 

the provisions of the Provincial Insolvency Act, 1920, as 
modified by the provisions of this Chapter shall, so far as 
may be, apply as if the debtor was an insolvent in respect 
<>f whom an order of adjudication was made under section 
27 of that Act. 

COMMENTARY 

Faulty wording of this section :-It must be noted that this 
section refers to the order of adjudication made under S. 68 of this 
Act as " made by the Board or the Court in appeal ". As to that 
so far as it says that one such may have been made " by the Board " 
it is all right but so far as it says that it may have been made by 
•• the Court in appeal " it is not correct for sub-section (2) ·of S. 68 
empowers " the Court to which an award is transmitted for execu· 
tion " to make an order of adjudication in the course of an execution 
proceeding, not in that of an appeal against an av;."ard. This is clearly 
a ca~e of careless draftsmanship not noticed by anybody concerned 
upto the last stage and raises a conundrum whether the Legislatur~ 
should be deemed to have intended to refer in S. 68 (2) to the Court 
to which an appeal lies against an award or to have intended to refer 
in this section to the Court executing the award. I believe that the 
intention of the Legislature must be the latter and not the former be
cau:::.e the words " the Court in appeal " have been used merely to 
make clear what had already been made clear by referring to the sec
tion under which the order could have been passed and when that 
~tion clearly says that a Court to which an award has been trans. 
mitted for execution may make an order of adjudication, it must be 
held that the additional description contained in the word:;" whether 
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made by the Board or the Court in appeal " is mistaken and that the 
Legislature must have intended to state " the Court to which an 
award is transmitted for execution ". This view is strengthened by 
the fact that the conditions to be taken into consideration by the 
Court under S. 68 (2) are such that only a Court executing an award
decree can determine from the materials before it whether any of 
them is fulfilled or not. 

This opinion has been arrived at in view of the following prin
ciples of interpretation established by judicial decisions in cases in 
which the Courts concerned were confronted with conflicts between 
two sections and felt themselves compelled to bring about harmony 
between them. 

Rules as to bringing about harmony between any two conflict
ing sections of an Act :-(1) If the adoption of the plain and ordi
nary meaning leads to a manifest anomaly and results in defeating 
the object of the Legislature it is open to the Court so to interpret 
the words of a statute as to enable it to carry out that object.l 

(2) Any construction of an enactment to be adopted by a 
Court must be reasonable and based on well-recognised judicial 
principles.11 

(3) It is more reasonable to assume that the Legislature ex
pressed its intention in an unguarded manner than that a meaning 
should be given to its expression which it could not have intended.• 

(4) Too much importance need not be given to any parlt
cular passage or clause in a section. Clear provisions of a general 
character in other sections must be considered as well.' 

(5) Different parts of a statute must be construed together 
in the case of an ambiguity and the true meaning of a passage i3 
that which best harmonises as far as possible with the subject anJ 
every other part of a statute.5 

1. Madlw Pras4d v. Makhan Lal (A. I. R. 1939 All. 328, 331). 
2. SMabji v. B. N. Ry. Co. Ltd. (A. I. R 1936 Pat. 393). 
3. Ram Churuler v. Gtnuri Nath (A. I. R 1926 Cal. 927). 
4. Rangiah v. Appaji (A. I. R 1927 Mad. 163) ; Aglwre Charulra v. 

Rajanandmi Debi (A. L R. 1933 Cal. 283) wherein the English cases of Rivt11 
Commissioners v. Adamson (1877) 2 A. C. 743 and Eastman Photographic Mate
rials OJ., Ltd. v. CDmPtroller of Patents, Designs and Trade-marks (1898) A. C. 
571, 576 are referred to; Someshu·ar v. Manilal (34 Born. L. R 206). 

5. HIJS(Jfl Mohommad v, C11-operative Credit Society of Jurian (A. I. R. 
1937 Lab. 912)'. 
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(6) In order to avoid a conflict between the provisions of any 
two sections of an Act the Court must read them together and inter
pret and where necessary modify the language of the one by that 
of the other and thus try to arrive at a reasonable practical con
struction of the section. • 

(7) The intention of the Legislature must be presumed to be 
that which is in accord with reason, convenience, justice and legal 
princi pies.' 

(8) If the main object and intention of the Legislature are 
clear an enactment should not be reduced to a nullity by the un
skilfulness of the draftsman or his ignorance of the law except in 
case of necessity or absolute intractability of the language used.8 

(9) Although as a rule the Court while proceeding to interpret 
the provisions of a statute should not go so far as to encroach upon 
the province of the Legislature, the process of judicial interpretation 
can be carried dangerously near that of legislative enactment in a 
case where there is no other alternative but to admit that the Act 
is inconsistent. • 

If the above interpretation based on these principles is correct. 
the Court hearing an appeal, whether it is that of the District Judge 
or the F. C. Subordinate Judge, cannot be deemed to have. even im
pliedly the power to make an order under S. 68 (2) during the course 
of the hearing of the appeal but the latter can be deemed to have 
it while conducting execution proceedings. 

Scope of the section :-Although this section has not been sub
di\"ided the sentence constituting it consists of two parts, namely :
( 1) which gives to the order of adjudication made by the Board 
up to the stage of making an award or by the Court in execution the 
s:une legal effect as a similar order passed by a competent cowt 
under S. 27 of the Provincial Insolvency Act, 1920 and {2) that 
which makes the provisions of the said Act, subject to those of this 
chapter, applicable to the case of an agricultural debtor declared 
an insolvent under S. 68 of the Act, in so far as the same may be 
applicable in view of the circumstances of the case. By \irtue of 

6. ,'\'agaTIItnam v. Stshayya (A. I. R 1939 Mad. 361, 365). 
7. Gopi Nd/1& v. MDti Chiuot~ (A. I. R. 1934 Nag. 67). 
8. Rawa BhaTOSt , •• Ganga si,gla (A. I. R 1931 All. rn. 732) ll'herein the 

,·iew of AfaxU'dl M tlu l~ttnprttation of Statutts, 111& HitiH, p. 198 is re
t~ on; Maurtt Bt~ Tlutw v. M.S. Chtttya:r (A. I. R. 1935 Rang. 460, 463). 

9. fatodflllfllHI Praslld v. MattJ Prasad (A. I. R. 1935 Oudh (27). 
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the second provision the Board or the Court would be bound to 
specify in the order of adjudication the period within which the 
debtor should apply ~or his discharge and would have the power 
to extend that period if sufficient cause is shown for doing so, as 
provided in S. 27 of the said Act. 

'\"bile applying the other provisions of that Act to the case of 
a debtor declared to be an insolvent under S. 68 of this Act, it must 
be borne in mind that the adjudication in this case is made szw moto 
by the Board or the Court if certain conditions are found to have 
been fulfilled and not on an application made therefor either by a 
debtor or by a creditor and that the stages at which the Board or 
Court could make such an order are according to the provisions of 
S. 68(1) and (2) such that the materials for a distribution of the 
assets of the debtor between his creditors must be at hand before the 
Board or the Court. Practically therefore as soon as the property 
<>rdered to be sold under S. 68 (3) read with the proviso is sold by 
the Collector and he has intimated what the sale-proceeds thereof 
are the Board or the Court has to proceed to distribute the debtor's 
assets as provided in S. 70 to which we now pass on. 

70. The 

Distribution of 
assets of the in
rolvent. 

proceeds realised by the sale of the pro
perty of the insolvent under section 68 
shall be distributed in the order of priority 
specified in the provisoes to clause (g) of 
sub-section (2) of section 54. 

COMMENTARY 

Scope of the section :-This is one of the sections in this chap
ter modifying the provisions of the Provincial Insolvency Act, 1920 
so far as the order, in which the assets of the debtor declared an in
solvent under S. 68 of this Act are to be distributed amongst his 
creditors including those mentioned in S. 3 thereof, is concerned. The 
modification is that the same priority is to be observed in this case 
as is laid down in the two provisoes to S. 54 (2) (g). They have 
been sufficiently explained in the Commentary on that section.1 For 
comparison and contrast, if necessary see SS. 61 to 67 A on Distribu
tion of Property in Part III of the Provincial Insolvency Act, 1920. 

1. See pp. 196-97 and 200 supra. 
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71. No application or proceeding in regard to the 
Bar to applica· insolvency of the debtor shall lie in or shall 

t~000~~r ic:!~e:cy be dealt with by any other Court. 

COMMENTARY 

Scope of the section :-This section prohibits the entertainment 
by any other court in the Province of an application for adjudi
cating the same debtor an insolvent as may have been adjudicated 
an insolvent either by a Board or a Court under the provisions of 
'S. 68{1) or S. 68(2). It also goes further and prohibits any other 
.court in the Province from dealing with an application for the same 
purpose which may have been already filed before such adjudication. 
By virtue of the latter prohibition any court in which such an appli
cation is pending would cease to have jurisdiction to proceed fur
ther with it from the date of an order under S. 68 (1) or (2) of this 
Act. The consequence thereof would be that such a court would 
have to dismiss such an application. It cannot be deemed to fall 
under S. 37 of this Act because it would neither be a " suit " nor 
an " application for execution " nor a " proceeding arising out of 
such suit or application." 

In case of any doubt as to this effect on the jurisdiction of the 
.courts invested with jurisdiction under the Provincial Insolvency 
Act, 1920, see the rules of interpretation given under the heading 
Ru.traint on jurisdiction in the Commentary on S. 12, and under 
the heading Special tribunals and the civil courts and Special Re
mtdy provided in this Act in the Commentary on S. lV· 

The provisions of the Prot•incial Insolvency Act, 1920, directly 
·or indirectly affected by this section are those contained in SS. 3 to 
5 constituting Part I of that Act, SS. 6 to 44 constituting Part II 
thereof, SS. 45 to 68 constituting Part III thereof and S. 74 
.constituting Part V thereof. 

72. No appeal shall lie from any order passed under 
Appeals barred. this Chapter except on the ground that the 

insolvent has failed to disclose all the mate
rial facts relating to his assets and liabilities. 

1. See pp. 82-83, 89-91 and 91 supr•. rf"pectiw·ly. 
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COMMENTARY 

Scope of the section :-The provisions of the Provincial In,. 
solvency Act, 1920 having been made applicable to insolvency pr~>
ceedings under this chapter, so far as they may be applicable, those 
of S. 75 constituting Part VI of that Act which provides for appeals 
from several orders made in the course of insolvency proceedings 
would be held applicable to them. The Legislature while enacting· 
the provisions of this chapter did not however intend that the orders 
which a Board or a Court would pass under this chapter should be 
appealable to such a large extent, for in that case the proceedings 
would be lengthened and the object in providing this simple remedy 
would be defeated. It has accordingly distinctly provided in this 
section that except on one ground no appeal shall lie from an order 
passed under this chapter and that ground is that the insolvent must 
have failed to disclose all the material facts relating to his assets 
and liabilities. 



CHAPTER V 

MISCELLANEOUS 

73. Except as otherwise provided by this Act and 
notwithstanding anything contained in any 

Bar of civil suits other law no civil court shall entertain or u: pl"()('ft(}ings. 
proceed with any suit or proceeding in res-

pect of-
(i) any matter pending before the Board or the Court 

under this Act, or 
(ii) the validity of any procedure or the legality of 

any award, order or decision of the Board or of 
the Court, or 

(iii) the recovery of any debt made payable under the 
award. 

COMMENTARY 

Heading of this chapter :-This, the fifth, is the last chapter 
of this Act containing 14 sections numbered 73 to 86. The heading 
given to it is Miscellaneous, which is a non-technical word derived, 
acrording to Webster's Dictionary, from the Latin miscellaneus 
• mixed', miscellaneous fr. miscellus 'mixed', fr. miscere (which is 
wry akin to the Sanskrit mi.Sra), and meaning (1) "mixed; mingled; 
consisting of several diverse things : promiscuous ; heterogeneous, as 
a miscellaneous collection" e.g., "A miscellaneous rabble." (Milton); 
(2) having various qualities; dealing with or interested in, diverse 
topics or subjects, as a "miscellaneous writer". It v.ill appear on 
a superficial observation of the marginal notes to the sections in 
this chapter that the above heading has been given in order to con
vey the idea that the provisions of this chapter from its one end 
to the other relate to, not any particular topic like those of the pre
ctding three chapters, but to diverse topics unconnected logically with 
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one another, such as limitation, granting a certificate to a creditor, 
prohibition of alienation of standing crops by a debtor till the debts 
mentioned in an award are paid up etc. 

Scope of the section :-This section has been inserted (1) in 
order to prevent suits and proceedings being started in the ordinary 
civil courts with respect to (i) any matter already pending before 
the Board or the Court under this Act, or (ii): the validity of any 
procedure followed by either of them or the legality of any award, 
order or decision of any of them or (iii) the recovery of any debt 
which may have been made payable under an award, i.e. to say, any 
debt for the payment whereof provision may have been made in an 
award, and (2) in order to prohibit such courts from proceeding 
with any such suit or proceeding. The prohibition as regards both 
is quite absolute because. it is to operate " notwithstanding anythir.g 
contained in any other law ". However if there is an express con
trary provision in any other' part of this Act, then it cannot operate 
because of the initial words " Except as otherwise provided by this 
Act". The contrary provisions in this Act referred to here appear 
to be those contained in SS. 9 to 15. 

A provision of this nature is absolutely necessary in a special 
piece of legislation because otherwise the special tribunals invested 
with powers under it might be frequently and vexatiously hampered 
by suits and proceedings started before the ordinary civil courts, 
there would be no finality to the orders passed by them and the 
very object of the Legislature in making such legislation would be 
defeated. 

As for the meaning to be assigned to the expression "suit or 
proceeding " see the reported decisions with reference to such an 
expression given in the Commentary on S. 2 under the main heading 
Construction of words not specifically defined and not covered by 
sub-section (16) and the sub-heading Non-technical.1 

7 4. Save as expressly· provided in this Act the pro-. 
visions of the Indian Limi- IX of 1908. 

Application bf 
Limitation Act. tation Act, 1908 shall apply 

to all claims in respect of debts in the pro
ceedings under this Act as if such proceedings were pro
ceedings in a suit in a civil court. 

1. See pp. 43-44 and 45 s11pra. 
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COMMENTARY 

Scope of this section :-This section extends the provisions of 
the Indian Limitation Act, 1908 to all the claims that may be 
brought forward in connection with the debts which may be the 
subject-matter of proceedings under this Act which for this purpose 
are to be treated as civil court proceedings although tribunals of a 
special nature are set up for conducting them but it should be noted 
that this extension is to be understood to have been made " Save as 
expressly provided in this Act". 

Effect of this extension :-The effect of this extension of the
provisions of the Indian Limitation Act, 1'908, to every claim in res
pect of a debt in a proceeding under this Act, is that the Board will 
ha\·e to examine each claim with a view to see whether it is or is 
not in time according to the particular article in the first Schedule· 
to the said· Act applicable to it, computed with due regard to the 
provisions contained in Part III (SS. 12 to 25) of that Act and 
that the claimant would fiave to be given the benefit of such of the 
provisions contained in Part II thereof (SS. 3 to 11) as may be 
applicable to his claim. 

75. In computing the period of limitation for insti
tution of any suit or proceeding in respect 

Period of pro- of any debt due from any. person who is. 
~~dgor u:;:o~~ held not to be a debtor by the Board or in 
be excluded. an appeal by the Court, the period during· 

which the proceedings were pending befor~ 
the Board or Court or the Collector in respect of such debt 
5hall be excluded. 

COMMENTARY 

Scope of the section :-The provision in this section is intended: 
for the benefit of any creditor who is required to institute a suit or 
a proceeding in an ordinary civil court after it has been finally 
decided that his debtor is not a debtor under or is not entitled to 
the benefit of this Act. It has reference to the pro,·isions of S. U 
of the Limitation Act, which permits the exclusion of any period 
spent in prosecuting \\ith due diligence another civil proceeding, 
\\ hether in a Court of first instance or in a Court of appeal. again~t 
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the same defendant or party, which from defect of jurisdiction 
<>r other cause of a like nature, the Court was unable to entertain. 
It clears up a doubt as to whether those provisions would or 
would not be applicable when a creditor was required to allow 
the fixed period to pass away by his being engaged in resisting 
the contention of his ·debtor that he was a debtor under this 
Act either ( 1) before a competent Board in the course of an 
:application under S. 17 (1) made by the debtor or (2) before the 
Court to which an appeal lay against an adverse decision of the 
Board under S. 9, in the course of an appeal under that section or (3) 
before the Collector in the course of any proceeding under this Act, 
by providing in express terms that the period so spent shall be ex
cluded while computing the period of limitation for the suit or pPO
-ceeding that the creditor may institute subsequently in an ordinary 
-civil court. 

76. ( 1) If any credito~ claims that for advancing 

Certificate to the 
aeditor who bor-
rowed sums from 
.another for lend
ing them to deb· 
tor. 

the amount of any debt of a debtor he had 
borrowed the whole or part of the amount 
of such debt from another person, the 
Board shall grant a certificate in the form 
prescribed to such creditor. Such certifi
·cate shall specify the name of such credi-
tor, the amount claimed as due by him 

from the debtor, the amount awarded and the rate of 
interest allowed thereon by the Board and the name of 
the person from whom the amount of such debt was claim
-ed to have been borrowed. 

(2) A certificate granted under this section may be 
produced in any proceeding and the Court before which 
such proceeding is pending may take it into consideration 
in awarding the claim for interest and instalments, if any, 
between such creditor and such person. 

COMMENTARY 

Scope of this section :-The provisions of this section require 
the Board to grant a certificate in a prescribed form to a creditor 
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v. hose debt it may have adjusted and ordered to be paid in parti
cular instalments according to the provisions of Chapter Ill of this 
Act and who may have alleged that he had advanced the principal 
of that debt on borrowing the amount thereof from another person 
at a particular rate of interest and agreed to repay it at a particular 
time or in a particular manner, and authorise the Court, before which 
such a certificate may be produced, to take it into consideration 
while passing a decree against the creditor holding it, so far as it 
relates to interest and instalments. Each of these two provisions is. 
embodied in a separate sub-section of this section. For the relevant 
Rule and the Form of the certificate prescribed by the Provincial 
Government see the appropriate Appendix. 

Sub-section (2) :-This sub-section lays down what use can 
be made of the certificate granted under the preceding sub-section. 
According to it it is not compulsory for the civil court before which 
the certificate is produced to take it into consideration but equity 
demands that it should. It should be noted however that even after 
it takes the certificate into consideration, the only concessions that 
it can give to the holder thereof is by way of reduction of the rate 
of interest and a facility to repay the amount found payable in easier 
instalments than in ordinary cases. 

77. ( 1) No debtor who is a party to an award 
under this Act and who is indebted to a re-

Debtor not to • t th · d alienate the stand- source SOCle y or any person au onse to 
ing crops. etc. advance loans under section 78 shall alien-

ate or encumber the standing crops or the 
produce of his land without the previous permission of the 
society or the person, as the case may be. Any such aliena
tion made without such permission shall be void. 

(2) Any debtor who alienates or incumbers the stand
ing crop or the produce of his land in contravention of 
sub-section (1) or a person who knowingly permits such 
alienation or encumbrance to be created in his favour, 
shall, on conviction, be punishable with imprisonment 
which may extend to six months or with fine which may 
extend to Rs. 500. 

19 
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COMMENTARY 

Scope of the section :-This section prohibits and declares to 
be void any alienation made of or any encumbrance created on the 
standing crops or the produce of his land by a debtor who is a 
party to an award under this Act in case he happens to be in
debted to a resource society or to a person authorised to advance 
loans under the next section, unless the same has been done with 
the permission of the society or the person concerned and further 
backs up that prohibitive provision by a penal clause making it an 
offence both to make such an alienation or create such an encum
brance and to permit such an alienation to be made or such encum
brance to be created in one's favour. The sub-section of this section 
is devoted to the prohibition and declaration, and the second to the 
sanction above-mentioned. 

Sub-section (1) :-It' should be noted that there is a prohi
bition in this sub-section as to making an alienation of or creating 
an encumbrance on standing crops or the produce of the land, after 
the crops are harvested, only if the debtor happens to have amongst 
his creditors a resource society or a person who has advanced a loan 
under a permission granted in. exercise of the power conferred by 
S. 78. It is not therefore an absolute prohibition operating against 
all the debtors against whom awards may be made or in the interest 
of all the classes of creditors in whose favour awards may be made. 
Moreover it is not absolute in this sense also that there is no prohi
bition under all circumstances whatever but against doing the acts. 
without the permission of the creditors named. However if the 
limited conditions laid down therein are fulfilled in any particular 
case, then it cannot escape from the consequence laid down, namely 
that the alienation or encumbrance so made shall be void and of no 
effect even though it may be in favour of a bona. fide transferee for 
value without notice. 

Sub-section (2) :-This sub-section further ensures the observ
ance of the above conditions by laying down a sanction which pres
cribes a maximum punishment of imprisonment for six months or 
of a fine of Rs. 500, for the transferor in all cases of transgression, 
and for the transferee if he had knowledge of the breach of law and 
had still permitted its being committed for his benefit. 
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In case of any doubt as to the interpretation of this penal 
clause see the rules for the interpretation of such enactments given 
in the Commentary on S. 8.1 

Who can try the above kind of offenders? :-This sub-section 
is silent as to who would be competent to try the offenders under it 
and pass the adequate sentence in case of conviction. In the absence 
of any specific tribunal being invested with power to do so, the 
ordinary magisterial courts having jurisdiction in the area in which 
the alienation may have been made or the incumbrance may have 
been created in contravention of sub-section (1) of this section 
would be competent to take cognizance of the offence as an " offence 
against other laws " within the meaning of Schedule II to the 
Crimimzl Procedure Code, 1898 by virtue of S. 4 (o) thereof defin
ing an "offence", as held in the case of Kandasami Pillai v. 
Emperor2 which was a case under the Defence of India Act in force 
during the last World-War (A.D. 1914-18). 

78. ( l) 

Power of Pro
\'incial Govern
ment to autho
rise individuals, 
joint stock com
panies or other • 
associations to ad
\'ance loans to 
debtors. 

The Provincial Government may by noti
fication in the Official Gazette authorise in 
any local area any individual, joint stock 
company or other association to advance 
loans to debtors in respect of whose debts 
an adjustment has been made under this 
J\ct. · 

(2) Such authority shall be granted 
on such conditions as may be prescribed. 

COl\1!\1ENTARY 

Scope of the section :-This section has been inserted in order 
to enable the debtors whose debts have been adjusted under Chap
ter III of this Act to continue their agricultural work from year to 
year even on borrov.ing money for particular seasons. In order 
however that such further borrowings may not render the position 
of the debtors irretrievable the section itself lays down certain res
trictions and further emiXJwers the Provincial Government to lay 

l. See pp. 67-69 SU/JT4. 

2. I. L. R. 42 Mad. 69, 74. 
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down conditions on which certain persons or bodies of persons alone 
may be allowed to supply the needs of such debtors. For those 
purposes the section has been sub-divided into two sub-sections, the 
first of which does the former and the second the latter. 

Sub-sectirm (1) :-This sub-section provides that for the above 
purpose the Provincial Government may select a few individuals, 
joint stock companies or other associations and grant them autho
rity to advance loans to such debtors residing within a specified area 
by publishing a notification for that purpose in the Bombay Gov
ernment Gazette, which is the Official Gazette for this province. 

Sub-section (2) :-It is also empowered by this sub-section to 
impose such conditions on the authority thus granted as it may 
deem fit to prescribe by rules. For the Rules made on this point and 
the Forms prescribed thereby see the relevant Appendix. 

79. The Provincial Government may by notification 
Power of Pro- in the Official Gazette delegate to the Col-

vincial Govern- h ffi f h ment to delegate lector or any ot er o cer any o t e 
powers to the Col- powers exercisable by it or by the Collec
Iector or any other 
officer. tor under this Act. 

COMMENTARY 

Scope of the section :-This section empowers the Provincial 
Government to delegate any of the powers exercisable by it or by 
the Collector under this Act, to the Collector or any other officer, 
by publishing a notification in the Bombay Government Gazette. I 
believe what is meant is a delegation of any of the powers of the 
Provincial Government under this Act to the Collector of a district 
and of any of the powers of the Collector under this Act to any 
other officer who may or may not be his subordinate. Occasions 
for such delegation may arise when it is found difficult to exercise 
any of the statutory powers from a distance. 

Before this book could be printed Government having antici
pated such occasions has delegated its own powers under S. 78 (1) 
to the Collectors by Government Notification bearing R. D. No. 
3791/33 dated 4th April 1941 and published at p. 232 of Part IVB 
of the Bombay Government Gazette dated lOth April 1941. 
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80. The Chairman and other members of a Board 
Chainnan and shall be deemed to be public servants with-

members of Board • h · f · 21 
to be public ser- m t e meamng o sectwn 
vants. of the Indian Penal Code. XLV of 1860. 

COMMENTARY 

Scope of the section :-This section confers on the chairman 
and each of the members of any Board appointed for the purposes of 
this Act under S. 4 thereof the status and dignity of a " public ser
vant" within the meaning of S. 21 of the Indian Penal Code, 1860 
so that if any one commits an offence punishable under Chapter X 
(SS. 172-90) of that Code he can be prosecuted under the appro
priate section in that chapter. 

This provision must have been considered by the Legislature 
necessary in order to remove a doubt as to whether the Chairman 
and members of a Board appointed under this Act can or cannot 
be held to answer to any of the descriptions given in the clauses 
in S. 172 of the Code, there being no general definition of a " pub
lic servant " therein. 

81. No suit, prosecution or legal proceeding shall 

Indemnity. 
lie against the Chairman or other member 
of a Board or against any officer of Gov

ernment in respect of anything in good faith done or in
tended to be done under this Act.'l 

C0~1MENTARY 

Scope of the section :-As the marginal note indicates this sec
tion is intended to indemnify the Chairman and other members of 
a Board appointed under this Act and all other officers of Govern
ment who have to discharge any duties under it against the risk 
of being sued in a civil court or prosecuted before a criminal court or 
being proceeded against before any other judicial authority for any
thing done by any of them or intended to be done by any of them 
under this Act, pro\ided he has done or intends doing it in good 
faith, i.e. to say, under the bona fide belief that he is entitled to do it. 

1. -~ semi-colon here in the text printed in the OfficWl Gazette. 
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But for such a provision it is likely that the Chainnan and 
members of a Board may be harassed by vexatious proceedings by 
aggrieved persons. 

The semi-colon at the end of the section :-It has been stated 
in foot-note 1 under this section that there is a semi-colon at its 
end in the text as printed in the Official Gazette. As the section 
ends there that punctuation-mark is clearly wrong. 

In case of necessity refer to the rules as to such marks under 
the heading Punctuation-marks as an aid .to interpretation tn the 
Commentary on S. 41.1 

82. Whoever-

Penalty. 
(a) intentionally makes any false state· 
ment i~ any proceeding under this Act ; 

(b) intentionally produces before the Board any false 
document; 

(c) files under section 19 a statement which is false or 
incorrect to his knowledge; or 

(d) abets any act punishable under this section 
shall, on conviction, be liable to imprisonment which may 
extend to six months or to fine or to both. 

COMMENTARY 

Scope of the section :-This section may have been enacted in 
order to avoid a doubt as to whether the acts mentioned in clauses 
(a) to (c) thereof and an abetment of any. of these acts, to which 
clause (d) relates, would or would not fall under the Chapter XI 
(SS. 191-329) of the Penal Code as to Offences against public jus
tice. There does not seem to be much room for such a doubt because 
under S. 8 of this Act all the proceedings before the Board are 
" judicial proceedings" for the purposes of SS. 193 and 228 of the 
said Code. It is possible that it may have been enacted in order to 
prescribe limits to the amounts of punishment of imprisonment and 
fine or any of them that can be awarded in the cases of the specific 
offences mentioned herein. 

1. See pp. 154-55 supra. 
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In case of doubt as to whether any particular act does or does 
not amount to an offence under this section, see the Rules as to the 
interpretation of penal enactments given in the Commentary on S. 81 

and as to who would be competent to try offenders under this section 
see the Commentary on S. 77 (2) •2 

This section and S. 77 (2) :-Note that though the maximum 
amount of the sentence of imprisonment that can be awarded under 
this section has been fixed by it as in the case of an offence under 
S. 77 (2) , that of the sentence of fine that can be awarded under it 
has not been fixed by it as in the case of that under the other sec
tion, which is Rs. 500. Note further that whereas under that section 
the punishment that can be awarded is either that of imprisonment or 
that of fine, never both together, that awarded under this section is 
either of them or both at the discretion of the Magistrate, which must 
however be regulated by the degree of gravity of the offence as may 
be apparent from th~ facts on record. 

83. 
Rules. 

( 1) The Provincial Government may from 
time to time make rules for the purpose of 
carrying rnto effect the purposes of this 

Act. 
(2) In particular and without prejudice to the gene

rality of the foregoing provision, such rules may be made 
for all or any of the following purposes, namely:-

(a) the manner of publication of the notification 
under section 4 and the qualifications of persons 
constituting a Board under sub-section (3) (iii) 
and the manner of appointment of assessors under 
sub-section ( 7) thereof ; 

(b) the procedure in proceedings before the Board 
under section 7 including the inspection of site by 
members of the Board and examination of wit
ness on commission under sub-section (2) there
of, and on appeals before Courts under section 9; 

1. Set pp. 67-69 supra. 
2. See pp. 2-!2-~ supra. 
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(c) the form of application under section 18 and the 
signing and verification thereof; 

(d) the form of statement of debts under sub-sections 
(1) and (2) of section 22; 

{e) the form of application under sub-section (2) of 
section 23 and the manner of signing and verifi
cation thereof and the manner of giving notice 
under sub-section (3) of section 23 ; 

{f) the manner in which the notice under section 31 
shall be served or published ; 

(g) the inventories of property, lists of creditors and 
of the debts due to and from a debtor, the exami
nation in respect of property or creditors, the time 
at which the debtor shall attend before the Board 
and do other things in relation to property under 
sub-section (1) of section 33, and the books of 
accounts, the examination to be submitted to and 
the information to be supplied in respect of the 
debt due to a creditor by the debtor under sub
section (2) of section 33 ; 

(h) the manner of summoning persons under sub
section (1) of section 34; 

_(i) the time within which the Collector or co-opera
tive society or a local authority or holder of a 
decree or order for maintenance is required to 
intimate to the Board the amount of the debt due 
by the debtor under section 47; 

_(j) the manner in which the market value of the pro
perty and assets of a debtor shall be determined 
under sub-section (5) of section 50; 

.(k}. the manner of determining the value of property 
and other assets under section 51 ; 
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(/) the form of award under sub-section (2) of sec
tion 54 and under section 24 and sub-section (2) 
of section 55; and other particulars to be includ
ed in the award under section 2+ and clause ( n) 
of sub-section (2) of section 5+; 

( m) the manner of sale of property by the Collector 
under section 66; 

( 11) the form of certificate to be granted to a creditor 
under section 76; 

( o) the conditions on which any individual, joint 
stock company or other association shall be autho
rised to advance loans under section 78. 

(3) The rules made under this section shall, subject 
to the condition of previous publication, be published in 
the Official Gazette. 

COMMENTARY 

Scope of the section :-This is the section conferring a rule
making power on the Provincial Government which has been re
ferred to on several occasions while commenting on the preceding 
sections. It has been divided into three sub-sections, the first confer
ring a general power to do so in order to carry into effect the pur
poses of this Act and the second conferring a special one with refer
ence to all or any of the specific purposes which have been enumer
ated and the third providing for the publication of such rules in the 
Official Gazette. 

Sub-section (1) :-This sub-section is so worded as to make 
it possible for the Provincial Government to exercise the power con
ferred on it any number of times it thinks it necessary to do so, the 
only restriction imposed being that the rules which that Gov
ernment may at any time make must be such as may be in accord 
with the intention of the Legislature as expressed in this Act, which 
is what is meant by the expression " for the purpose of carrying into 
t.1ect the purposes of this Act.'' 

Sub-section (2) :-Particularly and "ithout prejudice to the 
'enerality of the pro\ision contained in sub-section (1) the Provin-



'250 THE BOMBAY AGRICULTURAL DEBTORS RELIEF ACT [Ch. V 

cial Government is authorised by this sub-section to make rules with 
respect to the matters specifically mentioned in clauses (a) to (o) 
thereof. Such Rules as the said Government has considered it neces
sary to make with reference thereto will be found with comments in 
the relevant Appendix. 

Sub-section (3) :-This sub-section requires that any rules 
which the said Government may make either under sub-section (1) 
or sub-section (2) of this section, must be published in the Official 
Gazette i.e. the Bombay Government Gazette, "subject to the condi
tion of previous publication ", which expression seems to mean that 
before being finally published in the said Gazette, they should have 
been published previously in any manner whatever presumably with 
a view to invite suggestions as to any desirable additions, omissions 
or modifications. Not onlY. was this condition complied with in the 
case of the rules made under this section but even an informal Con
ference of Officials and Non-officials was held at Poona in order to 
discuss the suggestions that had been received by Government till 
31st March 1941 and then again the rules were scrutinised by "ex
perts " in the light of the criticism made at the Conference before 
they were finally published in the Official Gazette on 21st August 
1941. 

84. On the date on which a Bom·d is established 
under section 4 for any local area, the pro

Repeal of Born. 
VIII of 1938. visions of sections 3 to 8 of the Bombay 

Small Holders Relief Act, Born. VIII of 1938. 

1938, herein referred to as the said Act 
shall, notwithstanding anything contained in sub-section 
(3) of section 1 of the said Act, but save as provided in the 
provisions of section 11 of the said Act, cease to have force 
in such area.2 Any right, privilege, obligation or liability 
or contract referred to in section 11 of the said Act shall 
revive and be enforceable as provided in the said section : 

1. The words in italics were substituted for the words " this Act comes 
into force" by S. 4(o) of Bombay Act VI of 1941. 

2. The words in italics here were substituted for the words " be deemed 
to have expired " by S'. 4 (b) of the said Act. 
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Provided that in regard to persons who are debtors 
and in respect of whose debts an application under section 
17 of this Act can be made, such rights, privileges, obliga· 
tions and llabilities or contracts shall be enforceable in so 
far as the enforcement thereof is not inconsistent with the 
provisions of this Act. 

COMMENTARY 
Scope of the section :-This section withdraws SS. 3 to 8 of the 

Bombay Small Holders Relief Aft, 1938, from operation in the areas 
for which D. A. Boards may be established under S. 4 from the date 
of their establishment, subject to the reservation that if such with
drawal affects the interests of and revives rights, privileges, obliga
tions and liabilities or contracts enforceable against persons who are 
debtors under this Act and for the adjustment of whose debts an 
application can be made under S. 17 of this Act, the enforcement 
thereof shall be made to the extent to which it would not be incon
sistent with any of the provisions of this Act. 

Bombay Small Holders Relief Act, 1938 :-This Act had been 
passed by the Legislature of this province in 1938 with the express 
purpose of giving temporary relief to holders of small agricultural 
plots, pending the passing of an Act giving relief to them permanent
ly in respect of certain matters. S. 1 (3) thereof was accordingly so 
worded as to give force to the enactment only upto 31-3-39 by which 
date the then Government of Bombay expected to place a permanent 
piece of legislation framed towards the said end on the statute book 
of the province. As, however, that could not be done, it got passed 
by the Legislature an amending Act (Born. Act II of 1939) extend
ing the operation of the original Act to 31-3-40. Before the latter 
date the present Act and the Bombay Tenancy Act, 1939 (XXIX of 
1939), which purport to give relief of a permanent nature in certain 
re;pects to the small holders of the Pro\ince, had been passed. They 
had also received the assent of the Governor-General and Governor 
of Bombay respectively. But O\\ing to the resignation of the Cong
ress Ministry in the meanwhile the administrative machinery had 
been disturbed and was required to be re-adjusted. The said Acts were 
not therefore put into operation but the life of the temporary Act 
was further extended to 31-3-.U by Bombay Act V of 1940. On 
29-3-41 the present Go\·ernment of Bombay got the present Act and 
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the Bombay Tenancy Act, 1939 so amended as to enable it to put 
them partially into operation in selected areas as an experimental 
measure and got a third amending Act (Bom. Act VII of 1941) pass
ed with a view to continue its operation in the excluded areas for a 
further period of one year ending on 31-3-42. 

The result of these amendments is that a portion of the said 
temporary Act will cease to be in force in certain areas only, the 
remaining portion will remain in force even in those areas and the 
whole Act will remain in force in the remaining areas of this pro
vince. 

Owing to the complicacy thus arising, it is quite likely that nice 
questions of interpretation of the provisions of this Act and the two 
allied Acts would arise when the substantial sections of this Act will 
be put actually into operati~n in any areas. In order to help those 
who may have to deal with such questions, I refer them to the Rules 
as to the interpretation of statutes affecting vested rights given in the 
Commentary on S. 93 and Rules as to giving retrospective effect to 
statutes given in the Commentary on S. 37' and give below those 
relating to that of repealing Acts. 

Rules as to the interpretation of repealing statutes :- (1) The 
effect of repealing a statute is to obliterate it completely from the 
records of Parliament as if it had never been passed. And it must 
be considered as a law that never existed except for the purpose of 
those actions which were commenced, prosecuted and concluded 
whilst it was an existing law.5 

(2) If there are saving clauses therein they must be given 
effect to8 ; such clauses must express the intention to save any parti
cular provisions in clear terms.7 

3. See pp. 72-73 supra. 
4. See pp. 140-43 supra. 
5. lAxmanrao v. Balkrishna (1. L. R. 36 Born. 617, 621-22) and Lemm v. 

Mitchell (1912) A. C. 400, 406, both following the dictum of Tindal C. J. in 
Kay v. Godwin (1830) 6 Bing. 576; See also Fatma Bibi v. Ganesh (1. LJ R. 
31 Born. 630) and Att.J-ur-Rahman v. Income-tax Commissioner, lAhore [A. I. 
R. 1934 Lah. 1013(2) ). 

6. Digambar Paul v. Tofajaddi (A. 1.· R 1934 Cal. 80) following Watson 
v. Winch (1916) 1 K. B. sg&, 

7. Haripada Pal v. Tufajaddi (1. L. R. 60 Cal. 1438) ; Nepra v. Sf.lym 
Pramani.k (1. L. R. 55 Cal. 67) ; Chaudhary GurSaTon Das v. Parameshwari Cha
ratl (A. I. R. 1927 Pat. 203). 
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(3) There is no rule of construction more firmly established 
than this that there is a legal presumption that the Legislature 
would not disturb vested rights and that therefore any intention to 
do so must have been expressed in clear terms. 

Explanation :-Rights of action and appeal being part of the 
substantive law are vested rights and are therefore governed by the 
same rule.8 

( 4) In the case of a conflict between the provisions of any two 
Acts, the later one is assumed to have repealed the earlier one.11 

(5) A repeal of a special enactment by a subsequent general 
one must be in clear words and whether the words are clear or not 
must be determined in view of their natural meaning without being 
influenced by the previous state of the law.10 

(6) Legislation restricting or affecting substantive rights must 
not be extended beyond its clear terms.11 

(7) Exceptions to repealing enactments must also be in express 
terms.12 

(8) The partial repeal of an Act must presumably be governed 
by the same rules as its total repeal. 

85. ( 1) On the date on which a Board is establish-
Repeal of Act ed under Section 4 for any local area 

XVII of 1879. (hereinafter referred to in this section as 
the aforesaid date) the Dekkhan Agricul- XDV of 1860. 

turists Relief Act, 1879 shall cease to have force in such 
area.' 

8. Ram Karan Singh v. Ram Das Singh (I. L. R. 54 All. 299 F.B.); lb· 
f(lhim v. Musamat Zainab (A. I. R. 1935 Lah. 613) ; Ramo Krishna v. Subbtr 
ran·a (I. L. R. 38 Mad. 101) ; Chingayya , •. Kotayya (A. I. R. 1933 Mad. 57)· 
Haider Hussain v. Purart Mul (A. I. R. 1935 All. 706 F.B.) ; Sit·ay>·a v. Prati. 
pad Ptmthayal BlXITd (A. I. R. 1936 Mad. 18). 

9. Murad v. /Ala Hans Raj (A. I. R. 1937 Lah. 680). 
10. Godnd Ram v. Kashi 1\'ath (A. I. R. 1936 All. 239). 
11. Zamindara Ba:nlt v. Suba (A. I. R. 1924 Lah. 418) ; Pennisell•am v. 

l'ttriah I'Oftdayar (A. I. R. 1931 Mad. 83). 
12. Haripada Pal v. Tofajaddi (I. L. R. 60 Cal. 1438). 
1. The words in itlllics in this sub-section except the name of the repealed 

Act v.-ere substitute-d for the words "this Act rome;; into force" by S. S(a) ol 
&m. Act \"1 of 1941. · 
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(2} Nothing in sub-section (I} shall be deemed to 
affect, in regard to persons who are debtors and in respect 
of whose debts an application under section 17 can be· 
made-

( a} the terms or incidents of any contract made· or 
effected before the aforesaid date2 

; 

(b) the validity, invalidity, effect or consequences of 
anything already done or suffered to be done be
fore the aforesaid· date ; 

( c} any right, title, obligation or liability already ac
quired, accrued or incurred before the aforesaid 
date3

; 

(d) any remedy or proceeding in respect of such 
right, title, obligation or liability, or 

( e} anything done in the course of any proceeding 
pending in any Court on the aforesaid date ; 

and any such remedy or proceeding may be enforced, in-· 
stituted or continued, in so far as the enforcement, insti-· 
tution or continuance is not inconsistent with the provi
sions of this Act : 

Provided that nothing in this section sha/r in any way 
affect the transfer under section 37 ·of any suits or proceed
ings to which such debtor was a party. 

COMMENTARY 

Scope of the section :-This section as amended lays down 
the legal effect of the establishment of a D. A. Board for a local 

2. The words in italics in this clause were substituted for the words " the· 
date on which this Act comes into force" by S. 5(b) (i) of Born. Act VI of 

1941. 
3. The words in italics in this clause were substituted for the words " such 

date" by S. 5(b) (ii) of Bom. Act VI of 1941. 
4. The words in italics in this proviso were substituted for the words " such 

repeal shall not" by S. 5(b) (iii) of Born. Act VI of 1941. 
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area under S. 4 of this Act. It is that in such areas the Deccan 
Agriculturists Relief Act, 1879, shall cease to have force from the 
date of the establishment of such Boards, subject to the reservation 
contained in sub-section (2). 

Sub-section (1) :-This sub-section contains the general repeal
ing clause of the nature above-mentioned. The result of such a repeal 
and of this section not being one of the 26 extended to the whole 
province is that in the areas for which no Boards will be established 
under S. 4 of this Act the said old Act will remain in force as re
gards ( 1) debtors under this Act for the adjustment of whose debts 
an application can be made under S. 17 of this Act ; (2) debtors 
under this Act for the adjustment of whose debts no application can 
be made under the said section, and (3) non-debtors under the Act~ 
It should however be borne in mind that 26 of the sections of this: 
Act have been extended to the whole of this province and that they 
have been put into operation with effect from 29th March 1941. 
The result thereof will be that both the old and the new Acts will 
be simultaneously in operation in such areas. 

Sub-section (2) :-As regards debtors of the first of the three 
classes above-mentioned in the areas for which Boards will be esta
blished the repeal is made subject to certain restrictions which are 
specifically mentioned in clause (a) to (e) of this sub-section .. 
The effect of the reservation in clause (a) is that if any contract 
had been entered into by or with such a debtor before the date 
of establishment of a Board for the local area in which he 
ordinarily resides, the terms and incidents thereof will be deemed 
to have remained intact. That of the one in clause (b) is that if any
thing has been done or suffered to be done before such date, the 
validity or invalidity thereof and the effects or consequences thereof 
will be deemed to have remained unaffected by the repeal of the 
Act so far as that area is concerned. That of the one in clause (c) 
is that if any right, title, obligation or liability had been acquired or 
had accrued or had been incurred before the said date it would re
main untouched by such repeal. That of the one in clause (d) is that 
if any remedy had been availed of or any proceeding started under 
the old law such remedy or proceeding would remain unaffected by 
the change in the law for that area. Lastly, that of the one in clause 
(t) is that if anything had been done under the old law in the 
course of any proceeding pending m any court on the said date, that 
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act will remain unaffected by the said repeal. The additional sen
tence commencing with the words " and such remedy &c." makes 
it clear what the Legislature meant by saying that the remedies and 
proceedings above-mentioned shall remain unaffected by the said 
repeal. It is that if any such remedy is capable of enforcement in 
a court of ·Iaw it may be enforced, if any proceeding is capable of 
being started it may be started and if any is pending in any court it 
may be continued, so far as such enforcement, institution or conti
nuance is not inconsistent with the other provisions of this Act. 

Besides this reservation there is a proviso to the effect that the 
above exceptions shall operate only so far as they do not affect the 
transfer of certain suits and proceedings directed by S. 37 of the 
Act to be made. This means that if a suit or proceeding falls with
in the purview of S. 37, it must be transferred to the competent 
Board and cannot be contin11ed in the civil court where it is pending. 

In case of any doubt as to the interpretation of this section see 
the rules for the interpretation of amending and repealing Acts re
ferred to and stated in the Commentary on S. 84.5 

86. In respect of transactions entered into before the 
date on «·hich a Board is established for 

Transitory 
provisions. 

any local area (hereinafter referred to in 
this section as the aforesaid date) 1 by or 
with-

( a) debtors in respect of whose debts no application 
' can be made under section 17 of this Act, or 

(b) persons who are not debtors, 
the Dekkhan Agriculturists Relief Act~ XVII of 1879. 

18i9~ shall notwithstanding anything con-
tained in section 85 of this Act, be deemed to remain in 
force in such area2

-

5. See pp. 252-53 supra. 
1. The words in italics here were substituted for the words " its repeal 

by" by S. 6(a) of Bom: Act VI of 1941. 
2. The words in italics here were added by S. 6(b) of Bom. Act VI of 1941. 
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(a) for purposes of institution of suits .... a for a 
period of three years from tlze aforesaid date• ; 

(b) for purposes of any proceedings arising in or out 
of suits instituted before the expiry of the period 
of three years from the aforesaid date~ until such 
proceedings are terminated. 

COMMENTARY 
Scope of the section :- This section relates to the rights as re

gards transactions entered into before the date of establishment of 
the Boards in any areas with persons not affected by the provisions 
of the Act although they may be ordinarily residing in the areas for 
which D. A. Boards may be established or may be members of any 
class of debtors in anYi such areas for which such Boards may be 
established. It leaves them three years' period from the date on 
which such Boards may be established within which to file suits 
under the old law in respect of transactions entered into before the 
aforesaid date and leaves the operation of that law unaffected until 
the tennination of the proceedings arising in or out of suits insti
tuted within the said period. 

SS. 85 and 86 considered together with reference to the previous 
/au• :-So far as the debtors of the agricultural class in this province 
are concerned, the ordinary law of the land as contained in the Indian 
Contract Act, 1872, Indian Limitation Act, 1908, Negotiable lnstm
mwts Act, 1881, Indian Evidence Act, 1872, Transfer of Property 
Act, 1892, Indian Registration Act, 1908, Civil Procedure Code, 1908 
at~d certain other Acts had long been modified in its application 
to transactions entered into \'\ith such debtors by the peculiar provi
sions of the Deccan Agriculturists Relief Act, 1879, as amended from 
time to time upto 1928, which applied wholly to the four districts of 
Poona, Satara, Sholapur and Ahmednagar and some of the sections 
wherein containing a departure from the ordi.Iiary law of the land as 
contained in any of the enactments aboYe-referred to, were made 
applicable to almost all the districts in this pro\ince for over a gene-

3. There is such a dotted line here in the te.u as printed in the Offid41 
Cauttt. 

4. The words in italics in this clause were substituted fOI' the words "the 
date of mming into f~ of this Act" by S. 6(c) of Born. Act \1 of 1941. 

5. The words in italics in this clause were substituted for the word5 " the 
coming into force or this Act" by S. 6(d) of Born. Act \1 of 1941. 
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ration. It has been explained at length in the section on Reasons for 
passing it in the INTRODUCTION why the Legislature of this province 
thought it necessary to pass the present Act superseding the old one 
and in that on Change in the previous law effected by this Act there
in in what respects this Act contains a departure from the law as 
embodied in the Act of 1879 as amended upto 1928. Since SS. 1, 
85 and 86 which contain provisions as to where and how far the said 
change must be deemed to have taken place have been amended 
by SS. 2, 5 and 6 of Bombay Act VI of 1941 it has become neces
sary to explain here precisely what is the combined effect of the 
provisions contained in the said two sections as amended before 
being put into operation anywhere. 

( 1) The first thing that is clear is that the said sections in 
terms prescribe what shall be the law governing the relations bet
ween debtors of a certain ~lass ordinarily residing in specified areas 
and their creditors and that therefore the old law as contained in 
the D. A. R. Act, 1879 will continue to govern the relations between 
the debtors of the agricultural class in the areas for which no D. A. 
Boards may be established under S. 4 of this Act as in the case of the 
City of Bombay to which the said section is not and is not likely 
to be extended. There may be other areas in the province besides 
that of the said city to which the Provincial Government ·may not 
extend it although under S. 1 (2) of the Act it has power to do so, 
either for ever or for some time. The relations between the debtors of 
the said class in those areas and their creditors, wherever residing 
will therefore, continue to be regulated by the old enactment, so far 
as such regulation is not inconsistent with the provisions of the 26 
sections of this Act which have been extended to and put into ope
ration in the whole of the province by S. 1 (2) and (3) thereof. 

(2) As regards those areas for which Boards will be establish
ed at any time, the population thereof is divided into two classes, 
namely :-(a) that of those who are debtors under this Act for the 
adjustment of whose debts an application under S. 17 lies and (b) 
that of those persons for the adjustment of whose debts no such 
application lies, either because they are not debtors under this Act 
or because though debtors the total amount of their debts exceeds 
the limit imposed by S. 26 of the Act. 

(a) As regards persons of the (a) class, the Act of 1879 will 
cease to be in force in any particular area for which or for a class of 



Sec. 86) ~IISCELLANEOUS 259 

debtors residing in which a Board will be established under S. 4 from 
the date of such establishment, subject however to the reservation 
mentioned in clauses (a) to (e) of sub-section (2) of S. 85, which 
have already been sufficiently explained and to which the provisions 
of S. 37 constitute an exception. 

(b) As regards persons falling in class (b) , the old Act is to 
be deemed to be in force in their areas for the purpose of institution 
of suits in respect of transactions entered into before the date of 
establishment of a Board for their areas for a period of three years 
from the date of such establishment and for the purposes of proceed
ings arising in and out of suits so instituted until they are tenninated. 

Policy of the law as appearing from SS. 1, 85 and 86 :-The 
policy of the law appears in view of these provisions to be that the 
areas for which no D. A. Boards are established shall continue to 
be governed by the provisions of the D. A. R. Act, that in the case 
of those areas for which Boards are established, it shall cease to be 
in force as regards all transactions entered into· after the date of 
establishment of a Board in those areas, that it shall continue to be 
in force in such areas for the limited period and purposes mentioned 
in S. 86 of the Act so far as debtors under the Act, for the adjust
ment of whose debts no application can be made under S. 17, and 
non-debtors are concerned and that it shall cease to be in force in 
those areas as regards transactions entered into by debtors, for the 
adjust:ment of whose debts an application can be made under S. 17 
of this Act, before the establishment of Boards in such areas except 
as provided for in sub-section (2) of S. 85. 

Probable period of operation of this Act and future course of 
legislation on this subject :-It follows from this that the Govern
ment of this pro\'ince will have to arrange for the appointment of a 
Commission for making an investigation into the exclusive operation 
of the old and the new Acts in certain areas and the simultaneous 
operation of both in others for a period of 2 to 3 years from the 
date of establishment of Debt Adjustment Boards for certain local 
areas, to call for reports from the officers entrusted with such oper
ation as to the merits and defects of this Act noticed by them and 
to put up for consideration before the Legislature of this province 
a draft of a new Bill prepared in view of the findings of the Com· 
mission, the reports of the officers and the judicial decisions reported 
till then. 



APPENDIX I 

Rules made under section 83 of the Act.* 

No. 3791133.-In exercise of the powers conferred by section 
:83 of the Bombay Agricultural Debtors Relief Act, 1939 (Born. 
XXVIII of 1939), the Government of Bombay is hereby pleased to 
make the following rules, namely :-

1. Short title :-These rules may be called the "Bombay 

Agricultural Debtors Relief Rules, 1941." 

COMMENTARY 

Bird's eye-view of the Rules :-These rules comprise 40 Rules and 
'24 Forms prescribed by them. They have not been sub-divided into chap
ters like the Act itsdf. However in view of their contents they can be 
grouped together as under:-

Nos. of the rules and 
forms. 

R. 1-2. 
.. 3. 

4-8. 

.. 9-15. 

Subject-molter 

Preliminary 
Financing of crops. 

I 

Sections of the Act t~ 
which they pertain 

Constitution of 

12(7): ... 
the 4. 

Board. 
Regulation of the busi

ness of the Board. 
7 and 15 read 11ith 

83(1) and (2) (b). 

• A draft of these rules was published by Government Notification No. R. 
D. 3i91/33 dated 26th November 1940 and suggestions were invited with refer
ence thereto upto 31st January 1941. Subsequently the date for. the submission 
.of suggestions was extended Clnce to 15th March 1941 and for the second time 
to 31st March 1941. Those sugge;;tions which had been received till the latter 
date were thereafter discussed at an informal Conference of Officials and Non

.olflcial., held at Poona on the 12th and 13th June 1941. In the light of the dis

.russion that took place there they were again examined by experts and there
after these rules were finally published at pp. 685-727 of Pt. IV B of the Bombay 
.Cor·N,mtnt Gaulle dated 21st August 1941 as required by S. 83 (J) of the Act. 

!!1 
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Nos. of the rules and 
forms. 

., 16-19 ; F. 1-5. 

" 20-21 ; F. 6-7. 
, 22-26 ; F. 8. 

.. 27. 

.. 28. 

, 29 ; F. 9-10. 
, 30; F. 11. 

, 31; F. 12. 

.. 32. 

.. 33. 

.. 34. 

, 35-37 ; F. 13-21. 

., 38-40 ; F. 22-24. 

Subject-matter 
Section of the Act to 

which they pertain 

Applications under SS. 17-23. 
17 and 23 and the 
manner of dealing 
with them. 

Notice under S. 31. 31. 
Summons and examina- 33-34. 

tion of parties and 
witnesses . 

Time for Collector and 47. 
others to reply to 
notice . 

Determination of the 50(5). 
market value of the 
debtor's property. 

I Award 24, 54(2), 55(2). 
Sale of part of the 66. 

debtor's property. 
Certificate to be granted 76. 

to a creditor under 
s. 76. 

Bringing the legal re
presentatives of a de
ceased party on record. 

Proceedings by. or 
against persons under 
disabilities. 

Measure of maintenance 
of the debtor and his 
family. 

Procedure to be followed 
and registers a n d 
books to be kept. 

Conditions for authority 
under S. 78 and 
cognate matters. 

83(1) and 30. 

83(1). 

, and 54 (2} (h)', Pro
viso 2, Explanation. 

83 (1) and (2) (b). 

78 and 83 (1) • 

Heading of this rule :-The expression Shmt title between the figure 
" 1 " and the actual wording of the rule constitutes its heading which is 
just like a marginal note to a section and has the same force. 

There are such headings of all the rules stating concisely the respective: 

points to which they relate. 
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Like: the Act itself these rules also have a short title by which they' 
can be conveniently referred to. They have no other long or full title.. 
They can therefore be referred to only by the title mentioned in this rule# 

Principles by which the rules would be governed :-Rules made undef 
an Act would presumably be governed by analogy by the same principles 
as the Act itself. Therefore in case of any doubt as to the Text of these 
rules see the Commentary under the Preamble of this Act and particularly 
under the sub-heading Text of an Act thereunder,1 for that as to the Title 
of these rules, see that under the same heading and particularly under the 
sub-heading Title as an aid to interpretation thereunder,2 and for that as 
to the authoritativeness of the Government Notification re. these Rules 
see that under Chapter I, sub-heading A~horitativeness of a Government 
Notification.3 While applying these principles the distinction between an 
Act and the rules made under it should not be lost sight of. 

2. Definitions :-In these rules, unless there is anything re
pugnant in the subject or context,-

(i) "Act" means the Bombay Agricultural Debtors Relief 
Act, 1939; 

(ii) " Code " means the Code of Civil Procedure, 1908 ; 
(iii) "Form" means a form appended to these rules; 
(iv) "Government" means the Government of Bombay; 
( v) " Registered Accountant •• means an accountant enrolled 

in the Register of Accountants maintained by the Central Govern
ment under the Auditor's Certificate Rules, 1932, or a holder of a 
restricted certificate under the Restricted Certificate Rules, 1932, or 
a member of an association of accountants recognised in this behalf 
by the Central Board of Revenue ; 

( t'i) " Section " means a section of the Act ; 
(vii) Words and expressions used in the Act and not defined 

in these rules shall have the meanings assigned to them in the Act. 

COMMENTARY 

This rule is similar in nature to S. 2 of the Act and is worded in 
the same kind of phraseology. Therefore the whole of the Commentary 
on that su:tion upto the place where that on the particular Definitions 

1. See pp. 1-2 SU/)rtl. 

2. See pp. 4-5 w.pra. 
3. See pp. 15-17 supra. 
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mmmences1 will be found useful in case of any doubt as to the correct 
interpretation of this rule. While making use of it, the distinction between 
an Act and the rules made under it should not however be lost sight of. 

The definitions given in ( i) to (vi) are too simple to require any ex
planation. As for the general provision in (vii) it is similar to that in 
clause (16) of section 2 of the Act. The major portion of the Com
mentary thereon2 is likely to be useful in gathering the meaning of any 
word or expression occurring in the Act but not specifically defined therein 
or in these rules. 

3. Financing of crops for other purposes.-The other pur
poses, advancing of loans for which shall be " financing of crops " 
within the meaning of clause (7) of section 2, shall be-

Labour charges. 
Transport charges. 
Purchase of fodder. 
Intercultivating. 
Threshing. 
Hire of cattle and agricultural implements. 
Maintenance of cattle and repairs to agricultural implements . 

. Current expenses of running agricultural machinery,. e.g. pumps 
or engines, including fuel charges. 

Such other purpose in respect of any particular area in any 
particular year as may be certified by Government to be necessary 
for the purpose of raising or harvesting any crop in that year. 

COMMENTARY 

Special importance of this rule :-It may be recollected that S. 65 of 
the Act prohibits a debtor who is a party to an award from making an 
alienation of or creating an incumbrance on any property of his included 
in the' award without the permission of Government, S. 77 prohibits him 
from making an alienation of or creating an incumbrance on the standing 
crops or the produce of his land if he is indebted to a resource society or 
an authorised person, unless permitted and S. 78 enables the Provincial 
Government to provide for his taking loans for the " financing of crops " 

1. See pp. 21-31 supra. 
2. See pp. 43-46 supra. 
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which is a technical term defined in S. 2(7) of the Act. The definition 
there given is so worded as to enable the Provincial Government to specify 
certain other purposes besides those mentioned therein. The said Govern
ment has therefore specified 8 other general purposes and has in addition to 
that taken JX>Wer to certify any additional purpose for any particular area 
and for any particular year as being necessary for raising or harvesting a 
crop in that year. All these purposes must therefore be held to be the 
purposes for which a debtor against whom an award has been made can 
take a loan from an authorised person. As the words "for the pur
pose of raising or harvesting of a crop " in the last item in this rule indicate 
all these with the exception of one are purposes connected with either the 
raising of a crop or its harvesting and it is only a loan advanced for any 
such purpose that can be held to be a loan advanced for the financing of 
a crop according to the usual connotation of the expression. The second 
purpose herein-mentioned, namely transport charges, is not strictly speaking 
connected either with the raising of a crop or its harvesting. It was not 
one of those mentioned in this rule as originally drafted. Still it has been 
added here in view of the difficulty, which agricultural debtors, whose fields 
are far away from the nea~est or best market-place, are likely to feel in 
disposing of their agricultural produce without extraneous financial assistp 
ance. The said difficulty was brought to the notice of Government by 
one non-official member at the above-mentioned Conference. 

4. Manner of publication of a rwtification establishing a 
Board.-Wben a notification establishing a Board under sub-section 
(1) of section 4 has been published in the Official Gazette, the Col
lector shall cause to be affixed copies of such notification in the re
gional language of the local area concerned at his office, the office of 
the Mamlatdar of the Taluka or the l\lahalkari of the Petha concern
ed, the office of the First Class Subordinate Judge within the local 
limits of whose special jurisdiction such local area is situated, the office 
of the Serond Class Subordinate Judge within the local limits of whose 
ordinary jurisdiction such local area is situated and at the Chavdi 
or conspicuous place in the \illages concerned. He shall also cause 
such notification to be proclaimed in such villages by beat of drum. 
or by such other means as may be considered suitable by him. He 
shall further, within one month of the establishment of the Board, 
cause the substance of the notification to be published in the regional 
language of the local area in at least four issues of one of the daily 
newspapers published or having circulation in such area. 
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COMMENTARY 

Direction in the rule :-This rule provides for giving a wide publicity 
to the appointment of a D. A. Board for any local area or for a class of 
debtors in any such area 'by directing that the Collector of the district 
in which such area is situated shall ( 1) cause to be affixed copies of the 
notification relating to the appointment of the Board in the regional lan
gUage of the area (a) at his own office, (b) at that of the Mamlatdar 
of the Taluka or the Mahalkari of the Petha concerned, (c) at that of 
the F. C. Subordinate Judge within the local limits of whose special juris
diction such area may be situated, (d) at that of the Second Class Subor
dinate Judge within the local limits of whose ordinary jurisdiction such 
area may be situated and (e) at the Chavdi or other conspicious place in 
each of the villages comprised in that area; (2) cause the notification to 
be proclaimed by beat of drum or such other means as he may consider 
suitable for the purpose and .(3) cause within one month of the establish
ment of the Board the substanc~ of the notification to be published in the 
regional langUage of the area in at least four issues of one of the daily 
newspapers published or having circulation in such area. Publication at 
the office of the F. C. Subordinate Judge had not been provided for in the 
draft-rules. 

The langUage of this rule is so imperative that any departure from 
it is likely to be construed into its transgression and to render the com
mencement of the work of the Board before strict compliance with it, 
illegal. This being the duty of the Collectors of the district the Boards 
and the Courts are not concerned with it. 

Reason of the rule :-The reason for giving such a wide publicity to 
the fact of the establishment of a D. A. Board for any local area or for 
a class of debtors in: such an area obviously seems to be that neither the 
poor and illiterate agricultural debtors for whose benefit this Act has been 
passed and who become liable under S. 54(2) (l) of the Act for costs if 
they allow 12 months to pass away without taking the proper steps nor 
their creditors, whose interests are likely to be affected by the want of 
proper publicity of the fact owing to tht:: strict provisions of SS. 17, 23 
and 32 of the Act nor the Courts of the districts in which such areas are 
situated and whose jurisdiction is affected by the strict provisions of SS. 37 
and 73 of the Act, may remain ignorant of the fact. 

. 5. Chairman and Vice-Chairman of a Board consisting of 
a body or association of persons or of more than one person.-(1) 
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The Chairman and Vice-Chairman of a Board which consists of a 
body or association of persons as provided in section 4 (3) (i) (b). 
shall be persons appointed as Chairman and Vice-Chairman respec
tively of such body of association in accordance with the rules or 
practice of such body .or association. 

(2) The Chairman and the Vice-Chairman of a Board which 
ronsists of more than one person as provided in section 4 (3) (i) 
(c) shall be persons appointed as such by Government. 

· COMMENTARY 

Reason of the rule :-This rule did not exist in the draft-rules. It 
was however absolutely necessary to draw a distinction between Boards 
oonsisting of one person only and those consisting of more than one per
son on the one hand and as between those constituted of 'more than one 
individual member and those constituted of bodies or associations of mem
bers which had their own organisations and managing bodies, for, whereas 
in the case of a one-man Board no question of the appointment of a Chair· 
man and Vice-Chairman can arise, it would arise in the case of multiple
member Boards and as amongst the latter too no such question would 
arise in the case of bodies or associations ad hoc being appointed as Boards 
unless they had no organisation and no managing committees of their own. 
The present rule draws the 'latter kind of distinction and provides that in 
the case of bodies or associations their own Chairmen and Vice-Chairmen 
shall be the Chairmen and Vice-Chairmen of the respective Boards and 
that in the case of more than one person appointed individually, the Chair
man and Vice-Chairman of the Board shall be those whom the Govern
ment appoints as such. 

6. Qualifications of the members of the Board.-When the 
board consists of one person, such person shall be a person who holds 
<>r has held an office not lower in rank than that of a Second Class 
Subordinate Judge or a Mahalkari. 

(2) When the Board consists of more than one person, the 
Chairman of the Board shall be a person who-

(a) holds or has held an office not lower in rank than that of 
a Second Class Subordinate Judge or a Mahalkari; or 

(b) is a legal practitioner who has practised for at least 10 
years; or 

(c) is or has been an Income-tax Officer or is a Registered 
Accountant of at least ten years' standing. 
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(3) No body or association of persons shall be appointed to 
constitute a Board unless such body or association is registered under 
the Indian Companies Act, 1913, the Co-operative Societies Act, 
1912, the Bombay Co-operative Societies Act, 1925, or the Societies. 
Registration Act, 1860. 

COMMENTARY 

Effect of sub-rule (1) :-The effect of the provision inS. 4(3)(i)(a) 
is that a one-man Board may consist of any person who holds or has. 
ever held an office under the Crown in India. There is no mention therein 
of the nature or rank of the office the person should be holding or should 
have held. This rule however specifies that such person should be holding, 
or should have held· an office not lower in rank than that of a Second 
Class Subordinate Judge or a Mahalkari. It therefore restricts the scope: 
of the sub-section above-referred to, so far as it relates to the establish
ment of a one-man Board, to only two of the departments, namely the 
judicial and the revenue and therein it debars the choice of officers lower 
in rank than those of a Second Class Subordinate Judge and a Mahalkari. 

How far such a rule can be deemed to " carry into effeet the purposes 
of the Act " for which the rule-making power has been conferred on the 
Provincial Government it will be for the Courts, before which such 
a question may arise, to decide. I only draw the attention of the 
readers to the effect of this sub-rule on that sub-section and refer him 
to the further provisions in SS. 4(3) (iii) and 83(2) (a) enabling the· 
said Government to make rules as to the qualifications of persons con
stituting a Board, to the Rules as to how to gather the intention of the' 
Legislature and give effect to it given in the course of the Commentary 
on S. 17 ( 3) 1 and to the following rulings on the construction of the rules 
made under an Act, namely tho6e in Chand Raj v. Baba Din,2 Model Town 
Co-operative Society Ltd., Lahore v. Mohammad Abu-~-Asar,3 In re. Hari 
Krishna Lal,' Hemandas v. Nihchaldas,5 Hirio Mal v. Hazari Singh,6 Kamisa 
v. Devichand", Madurai Pillai v. Muthu Chetty8 , In re the Election of 

1. See pp. 94-96 supra. 
2. A. I. R. 1940 Oudh 301. 
3. A. I. R. 1937 Lah. 673, 
4. A. I. R. 1936 Oudh 115. 
5. A. I. R. 1934 Sind 110, 111. 
6. A. I. R. 1925 Sind 49. 
7. A. I. R. 1924 Mad. 46. 
8. L L R. 38 1\lad. 823. 
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the Bar Council,~~ Ramanuja v. Pichu lytmgtrr10 and L4khpat Singh: v. Sat 
Narain Singh11• 

Sub-rule (2) :-This sub-rule must be read as supplementing sub
rule (2) of rule 5. In the latter it has been laid down that when a Board· 
consists of more than one person, its Chairman and Vice-Chairman shall 
be such of them as the Government may appoint. Now this sub-rule de
fines from amongst whom Government should make a choice for the two. 
posts. 

Clause (a) of this rule is in the same words as sub-rule ( 1). A legal 
practitioner of 10 years' standing mentioned in clause (b) is as good as 
a Sulx>rdinate Judge of the Second Class. But it seems very doubtful 
whether an Income-tax Officer or a Registered Accountant should be able
to inspire confidence in the litigating public. 

A very hot discussion had taken place in the Legislative Assembly as 
to the requisite qualifications for a membership of the Board and not 
less than 30 amendments (Nos. 91 to 109 and 128 to 38) had been brought 
forward by enthusiastic members with reference thereto. The clause re
lating to them was modified to a certain extent as the effect of such of 
them as were passed but the Assembly preferred to leave it to the Pro
vincial Government to define the qualifications of the Chairman, Vice
Chairman and members of the Boards on making proper inquiries, on 
the then Finance Member having repeatedly given an assurance that only 
competent men and in most cases Second Class Sulx>rdinate Judges would 
be selected for appointment as D. A. Boards.12 

Sub-rule (3) :-This sub-rule is quite proper for a body or association. 
which is not constituted and registered according to the provisions of any 
of _the enactments mentioned therein would not have any such reliable 
organisation as is needed according to rule 5(1) and as would inspire con
fidence in the litigating public. 

7. List of persons suitable for appointment as assessors.
( 1) The Collector shall prepare in respect of each Board established 
in his district a list of persons who in his opinion are suitable for 
appointment as assessors and shall submit such list to government. 

9. A. I. R. 1935 All. 295. 
10. A. I. R. 1937 Mad. 481. 
11. A. I. R. 1931 Ouclh 22. 
12. Bombay Legislative Assembly Debates, 1939, Vol. VII, pp. 908 .. 

1477, 1508, 1696. 
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The list shall contain the name, address and occupation of every 
such person and shall be arranged in alphabetical order. 

(2) Government may at any time remove any names from or 
oenter new names in such list. 

(3) The persons to be api>ointed as assessors shall be selected 
by Government from the persons mentioned in such list and the 
names of the persons so appointed shall be communicated to the 
Board. 

COMMENTARY 

Section 4 ( 7) of the Act which relates to the appointment of assessors 
:not exceeding four for assisting each one-man Board is silent as to the 
·qualifications required of them. Section 83(2) (a) which provides for 
making a rule as to the manner of their appointment is also silent as to 
them. This rule too does not define them but leaves it to the Collector 
of each district for which Boards may be established to make out a; list 
·of those persons who in his opinlon are fit to be appointed as such. The 
manner laid down in this rule is that the Collector is to make out a list 
'Of such persons and the Government is to make selections thereout and 
-communicate their names &c. to the Boards concerned. It has also kept 
to itself the power to delete any name from it or add any to it. 

8. Powers by whom to be exercised when Board consists of 
.cne .Person.-When a Board consists of one person only such per
son shall, save as expressly otherwise provided in these rules, exer
'Cise all the powers which are exercisable and shall perform all the 
-duties which are to be performed by the Chairman of a Board unqer 
these rules. 

COM!\IIENTARY 

This rule is simple and reasonable in view vf the constitution of a 
1>ne-rnan Board and therefore needs no explanation. It is however neces
~ry to point out that though the Act is silent on the point covered by this 
rule it cannot be held to be ultra vires because it is clear that when the Legis
lature provided for the constitution of such a Board and made all the other 
provisions for the exercise of powers and the performance of duties in the 
name of the Chairman of a Board, it must have intended that the one man 
constituting the Board should exercise the powers and dis-charge the duties 



R's. 8-15.] RULES MADE UNDER S. 83 OF THE ACT 271 

of the Chairman. In case of any doubt reference may be made to the 
Commentary on sub-rule (1) of rule 6.1 

9. Place of meeting.-Every Board shall hav:e an office at 
such place as may be fixed by Government in this behalf and shall 
ordinarily hold its meetings at such places. The Board may after 
due notice to the parties concerned hold its meetings at any other 
place within its jurisdiction with the approval of the First Class 
Subordinate Judge within the local limits of whose special jurisdic
tion it is established. 

10. Chairman to preside and regulate course of business at 
every meeting.-The Chairman shall preside at every meeting of 
the Board and shall regulate the conduct of its business. 

11. Chairman to fix the time of meetings.-The Board shall 
hold its meetings at such times as may be fixed by the Chairman 
from time to time. 

12. Intimation of time and place to the parties.-The time 
and place at which the Board's meetings are to be held shall be 
intimated to the parties concerned. 

13. Process to be signed and sealed.-The Chairman or such 
other person as may be authorised by the First Class Subordinate 
Judge within the local limits of whose special jurisdiction the Board 
is established shall sign, date and seal with the seal of the Board 
every notice, process, certificate and requisition issued or made by 
it. 

14. Proceedings and records to be maintained in English or 
in the language of the Court.-The proceedings of the Board shall 
be recorded and the records of the Board shall be maintained either 
in English or in the language of the Court of the First Class Sub
ordinate Judge within the local limits of whose special jurisdiction 
the Board is established, as it may decide. 

15. Diary of proceedings.-Every Board shall maintain a 
diary or rojnama of the proceedings in each case. Such diary shall 
be signed by the Chairman or such other person as may be autho
ri~ by the First Class Subordinate Judge within the local limits 
of whose special jurisdiction the Board is established. 

1. See pp. 268-69 $Ufn'll. 
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COMMENTARY 

Rules 9 to 15 :-These rules provide for the regulation of the busi
ness of the Board for which there seems to be no specific section in the 
Act. But they are very essential as without any such provisions as are 
therein contained there would be 'all chaos and confusion and the 
tenor of the provisions of SS. 7 and 15 read with S. 83 (1 ) and ( 2) 
(b) seems to justify their insertion in these rules. The gist thereof is that 
in the matter of the regulation of the business of the Board the Chair. 
man is the deciding authority but that he has to obtain the orders of the 
F. C. Subordinate Judge within the local limits of whose special jurisdic~ 
tion his Board is established in such important matters as changing the 
place of meeting of the Board, deciding in which language the records. 
of his Board shall be kept, who should be authorised to sign and seal 
processes, who shall sign the ~se-diaries etc. 

16. Applications under sub-sections (1) and (2) of section 
17 and sub-section (1) of section 23.-Applications under sub
section (1) of section 17, sub-section (2) of section 17 and sub-sec
tion (1) of section 23 shall be in Forms Nos. 1, 2 and 3 respectively 
and shall be presented at the office of the Board during office hours 
by the applicant personally or shall be sent by registered post 
addressed to the Board. They shall be received by the Chairman 
or by such person as may be authorised by the Board to receive 
them. 

17. Procedure to be followed on receipt of the application.
(!) When any such application is received, the Chairman or the 
person authorised to receive it shall cancel the court-fee stamp 
affixed to it by punching it and writing his name or initials and the 
date of the receipt of the application on or across the stamp. 

(2) Any (? An) entry about such application shall then be 
made in the Case Register of applications prescribed by rule 36. 

18. List of debtors.-(!) The Board shall put on its Notice 
Board every month an up-to-date list of debtors in respect of whose 
debts applications have been received by the Board. Such list shall 
be in Form No. 4. 

(2) The Board shall send a copy of such list every month to 
such person as Government may direct. 
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19. Forms of notices under sub-section (3) of section 23.
A notice under sub-section (3) of section 23 shall be in Form 
No.5. 

COMMENTARY 

Rules 16 to 19 prescribe the procedure to be followed, in connection 
with the presentation of and on receipt of, applications under S. 17 ( 1), 
17 ( 2) and 23 ( 1 ) of the Act. 

'Any such application can under rule 16 be either presented personally 
at the office of the Board during office hours to the Chairman or any 
<Jther person authorised to receive the same or be sent to its address by 
registered post. The forms to be used for them are Nos. 1, 2 and 3 res
pectively. 

The Chairman or the authorised person should under rule 17 cancel 
the court-fee stamp affixed to it by punching it and marking it with his 
1>ignature or initials on or across the stamp and make an entry with res
pect to such application in the Case Register prescribed by rule 36. At the 
end of every month he should put up on the Notice Board of his office 
an up-to-date list of the debtors in respect of whose debts applications have 
been received in the office, in Form No. 4 and forward a copy of it to 
·such person as Government may direct. 

The notice to be issued to the debtors or creditors under S. 23(3) 
must be in Form No. 5. 

F01ms Nos. 1 to 5 :-These rules prescribe Forms Nos. 1 to 5 which 
have been appended at the end. It would, I believe, facilitate the work 
of those who have to fill them in, if I explain them. r therefore proceed 
to do so. 

F01m No. 1 thereout contains 5 paragraphs and a verification-clause 
below the last. The first and the last paragraphs are formal and simple 
but the three middle ones are material and elaborate. They contain 3 
tabular statements which the applicants are expected to fill in before 
presenting or forwarding their applications, according to S. 22 (1) 'a) to 
~d). The first statement thereout embodied in paragraph 2 of the form 
requires certain particulars as to the debts due by the debtor-applicant. 
The star-mark on the heading of col. 4 of that statement draws attention 
to the foot-note which appears below the verification-clause, and requires 
some more particulars as to the debts in which capitalised interest and 
fresh loans are included. The second statement forming part of paragraph 
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3 of the statement has been sub-divided into three parts, (a), (b) and 
(c). Thereout the first, part (a) requires a statement of several parti
culars as to the immovable property of the debtor whether situated within 
or without the Province of Bombay. Part (b) requires a statement of 
specific particulars as to the movable property owned by him including 
cash. Part (c) requires a statement of particulars as to the claims, if 
any, which the debtor may have against other persons according to his 
belief. The last statement forming part of paragraph 4 requires parti
culars as to the property which, being claimed by the debtor as his and 
having been shown in any of the parts of the statement in paragraph 3, 
may have been transferred or burdened with a debt by the debtor. Para
graph 5 requires a declaration to be made as to the completeness of the 
information supplied in the said three statements. 

Form No. 2 :-This Form has been intended to be used by a 
creditor-applicant. The points of distinction between it and Form No. 1 
are that instead of 5 paragiaphs and a: verification-clause there are in it 
3 paragraphs and a verification-clause. The first paragraph thereout is 
mutatis mutandis in the same terms as the corresponding one in Form 
No. 1. The verification-clause is in exactly the same terms as in that 
Form. The second comprises a statement, which with the necessary altera
tions in the headings of the columns therein, requires the same particulars 
about the debts due from the debtor as the corresponding statement in 
paragraph 2 of Form No. 1. These particulars are required to be supplied 
by the provisions of S. 22(2) (a) to (d). Paragraph 3 comprises (a) a 
statement requiring particulars as to the immovable property of the debtor 
so far as they are known to the creditor, (b) a: similar one requiring the 
necessary particulars as to his movable property and (c) a similar one as 
to the other income of the debtor, if any. There is no paragraph in this 
statement corresponding to paragraph 4 in Form No. 1 which requires 
particulars of the debtor's transferred or encumbered property. There is 
also none corresponding to paragraph 5 in the said. Form requiring a: de
claration besides the verification-clause. On the heading of col. 4 of the 
statement comprised in paragraph 2 there is a star-mark drawing atten
tion to a foot-note below the verification-clause, which is in the same terms 
as that at the corresponding place in Form No. 1. 

Form No. 3 has been prescribed by rule 16 for use in connection 
with an application under S. 23 ( 1) either by the debtor or by the creditcr 
who happens to be the applicant. It is a simple form containing only 2 
paragraphs besides the usual verification-clause, the second of which com-
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prises a statement in 6 columns, of which the last is as usual reserved for 
making any remarks if thought necessary, while the first requires the: 
names and addresses of the debtor and creditors who are parties to the 
settlement, the second the amount of debt claimed by the creditors, the. 
third the amount at which it is settled, the fourth the instalments fixed 
for its payment and the order of priority amongst the creditors, if any 
agreed upon, and the fifth particulars as to the property of the debtor out 
of which, if at all, the debt is agreed to be paid, together with any charges, 
incumbrances etc., if any, existing thereon. 

Form No. 4 has been prescribed by rule 18 for the list of debtors to 
be put up every month on the Notice Board. It is very simple, having only 
4 columns besides the last which as usual has been reserved for remarks. 
The first thereout requires to be stated the serial number of the debtor, 
the second his name and address, the third the total amount of his debts 
and the fourth the particulars of those debts consisting of the names of 
the individual creditors and the amounts owing to each of them. 

Form No. 5 prescribed by rule 19 relates to the notice to be served 
according to S. 23(3) on the opponent debtor or creditor, as the case may 
be, in an application made under S. 23(1). The wording thereof is simple 
enough. 

20. Forms of Notices under section 31.-Notices issued 
under section 31 shall be in Form No. 6 or 7, as the case may be. 

21. Service of Notices.-A notice issued by the Board under 
any provision of the Act or rules shall be served through the Court 
of the Subordinate Judge within the local limits of whose ordinary 
jurisdiction the notice is to be served. The procedure laid down 
in rules 9 to 30 of Order V in the First Schedule to the Code for the 
service of summons issued under the Code shall, so far as may be. 
(be) applied to the service of such notices. 

COMMENTARY 

Rule 20 prescribes Forms Nos. 6 and 7 for use for the notices to be 
issued under S. 31 to the opponent debtor or creditor, as the case may 
be. 

Form No. 6 thereout is very simple. It only informs the debtor 
that a particular creditor has made an application under S. 17{2) against 
him and calls upon him to submit within one month a statement in writing 
giving particulars relating to the debts owed by him and the property 
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owned by him as per the 2nd and 3rd paragraphs of Form No. 1, a copy 
whereof is expected to be attached to the notice. 

Form No. 7 is so worded as to inform the creditor that a particular 
debtor has filed an application under S. 17 ( 1 ) for the adjustment of the 
debt due to the said creditor, calling upon him to submit within one month 
a statement containing the particulars mentioned in paragraphs 2 and 3 
of Form No. 2, a copy whereof is expected to be attached to the notice, 
;and informing him that in case of non-compliance the consequence men
tioned in S. 32 will follow. The reference at the top of it to Rule 26 is 
mistaken. It ought to be Rule 20. 

Rule 21 prescribes the method of service of notices generally in 
:accordance with the procedure laid down in rules 9 to 30 of Or. V in Sch. 
I to the C. P. Code, 1908 for the service of summons, through the Court 
·of the Second or First Class Subordinate Judge within the local limits of 
whose ordinary jurisdiction the service of the notice is to be effected. 

22. Form of summons.-A summons issued by the Board 
shall be in Form No. 8. 

23. Service of summonses.-A summons issued by the Board 
may be served-

(a) through the Court of the Subordinate Judge within the 
local limits of whose ordinary jurisdiction it is to be serv· 
ed in accordance with the procedure laid down in rules 9 
to 30 of Order V in the First Schedule to the Code for the 
service of summons 'issued under the said Code, or 

(b) by registered post, in which case an acknowledgment 
of receipt shall be obtained, or 

(c) if the person concerned is present before the Board, by 
delivering a copy of the said summons to him personally 
there. 

24. Process fees, travelling allowance and subsistence aUow
.ance to witnesses.-Any party applying for summonses to witnesses 
shall pay process fee at the rate of 12 annas for the first summons 
and 6 annas for the summons to each additional witness in the same 
\illage if all such summonses are applied for at the same time. In 
other cases process fee shall be paid at the rate of 12 annas for the 
summons to each witness. Such fee shall be paid in the form of 
court-fee stamps. 
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(2) '\Vhen a witness is to be summoned to appear before a 
Board, the person at whose instance he is to be summoned shall also 
be required to deposit in advance with the Board the amounts of 
subsistence allowance and travelling allowance, to be paid to the wit
ne::s, at the rates prescribed by the High Court in respect of wit
rJesses summoned to appear before the civil courts. 

25. Summons to produce documents.-A person who is sum
moned to produce a document but is not required by the summons 
to attend in person shall be deemed to have complied with the sum
mons if he causes such document to be produced through any 
person. 

26. Memorandum of evidence to be made.-In all proceed
ings before the Board, the Chairman or any other person authorised 
by him shall make a memorandum of the substance of the evidence 
.of every person giving evidence as the examination of such person 
proceeds. Such memorandum shall be signed by the Chairman and 
:"h211 form part of the record. 

COl\lME!\TARY 

Rules 22-24 lay down the procedure to be followed by the Board in 
i~~uing summonses and getting them served. The form prescribed for them 
is No. 8. It being very simple needs no detailed notice. As for the service 
.of such summonses rule 23 prescribes three methods, the first of which is 
the same as for the service of notices prescribed by rule 21, the second is 
tl1at of sending the summons by registered post and getting a postal ac
kncwledgment as to its delivery to the addressee and the third is that of 
personal delivery to the person concerned, if he happens to be present 
before the Board. Rules 22, 23 and 24(1) are applicable in the case of 
a summons issued to a witness and also to an opponent if need be. As for 
the process fee leviable on summonses the general rule is that for each 
l't:mmons the party at whose instance it is issued should be called upon 
to pay in court-fee stamps a fee of As. 12. There is however an exception 
in the case of a party applying at the same time for the issuing of more 
than one witness summons to be served at the same village. That exception 
is that in such a case the party should be called upon to pay As. 12 for the 
summons to the first witness and As. 6 each for each additional witness 
to be served in the same village. Moreover in the case of all witness
-:>t•mmonses the party is to be called upon to deposit travelling allo·wance 
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and subsistence allowance for each witness at the rates prescribed by the 
High Court. These rates will be found in paras 60 to 66 of Chapter I of 
the High. Court Manual of Civil Circulars, 1940 at pp. 16 to 18. 

Rule 25 defines what is sufficient compliance with a summons which 
requires the person to whom it is issued only to produce a document. 
This is in substance the same as rule 6 of Order XVI in Sch. I to the 
Code. 

Rule 26 directs that as the examination of each witness, whether he 
is a party or not, proceeds under S. 33 or 34 of the Act, a memorandum 
of the substance of his deposition shall be made in the language of the 
Board determined as per rule 14 supra, that it shall be signed by the 
Chairman of the Board and that it shall form part of the record of the: 
proceeding. 

In appealable civil cases the deposition of each witness is taken down 
by a clerk under the supervision of the Judge in the language in which 
it is given and the Judge himself makes a memorandum of the substance 
thereof in English according to the provisions of rules 5 and 8 of Order 
:X"VVII in Sch. I to the Code .and signs both. Here however the procedure 
is simplified by directing that only a memorandum of the substance of 
the deposition shall be made either by the Chairman of the Board or by 
any other person authorised by him and that in any case he shall sign iL 

27. The time within which the Collector:, co-operative society, 
local authority etc., shall communicate their debts to the Board 
under section 41.-The time within which the Collector, a co
operative society, a local authority or a person entitled to mainten
ance, as the case may be, shall communicate to the Board under 
section 47 the amount of the debt due from or the amount of any 
recurring liability against the debtor shall be three months from 
the date of receipt of notice from the Board. 

COMMENTARY 

Under S. 47(1) and (2) the Board has to give notice of an appli
cation made by a debtor or a creditor under S. 17 to the Collector and 
others asking ·for information as to the liabilities of the debtor so far as 
e2ch of them respectively is concerned and S. 47(3) casts a duty on them 
to give the required reply within a prescribed period. This rule prescribes 
a period of 3 months for that purpose. The Collector and the co-operative 
society concerned are expected to comply with the provisions of S. 47 ( 4) 
as well 
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28. Manner of determining the market value of debtor's pro
perty.-(!) For the purposes of sub-section (S) of section 50, the 
market value of the debtor's property and assets shall be determined 
by the Board in the manner specified in sub-rule ( -s) (2) and 
(3). 

(2) Immovable property.-The Board shall determine the 
value of any immovable property by taking into consideration (1) 
the previous sales and leases of the property in question ; (2) the 
prices of similar properties sold in the neighbourhood ; (3) leases 
of similar properties in the neighbourhood, other than leases which 
provide for interest on loans or sums other than rent of the pro· 
perties concerned; and (4) such other factors as, under sections 23 
and 24 of the Land Acquisition Act, 1894, are taken into account 
in determining the amount of compensation to be awarded for lands 
acquired under that Act. 

(3) Movable property.-The Board shall determine the value 
of movable property by questioning the parties concerned and by 
making such other inquiries as it may think fit. 

COMMENTARY 

Necessity for this rule :-A reference to S. 50 of the Act will show 
that it lays down in the first four paragraphs what property or assets are 
not to be taken into consideration while determining the value of the 
property or assets of a debtor fo~; the purpose of ascertaining his paying 
capacity, the amounts of the other burdens on his immovable properties 
which are to be deducted before putting down the values of such proper
ties and how the value of the lands of a debtor to which S. 73A of the 
Bom. L. R. Code, 1879 is applicable, is to be determined and by para
graph ( 5) it empowers the Provincial Government to prescribe the manner 
in which the market value of the property and assets of a debtor is to be 
determined. The said Government has accordingly prescribed the said man
ner by this rule. The kinds of evidence which can be taken into considera
tion for this purpose according to this rule are :-

( 1) the previous sale-deeds and leases of the property to be valued , 
( 2) the prices which similar properties in its vicinity may have 

fetched; 

( 3) the leases of such properties, which must not however be such 
as guarantee the payment of interest on loans or sums other than those 
of the arrears of rent of the properties concerned and 
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( 4) such other factors as are taken into consideration under sec
tions 23 and 24 of the Land Acq,uisition Act, 1894 while determining the 
amount of compensation to be awarded for lands acquired under the Act.l 

1. The factors taken into consideration under S. 23 ( 1 ) of the L. A. Act, 
1894 while determining the amount of compensation for lands acquired under 
the Act are :-

( 1) the market value of the land at the date of the publication of the 
notification under S. 4(1) .of the said Act; 

(2) the damage sustained by the person interested by reason of the tak
ing of any standing crops or trees_ which may be on the land at the time of 
the Collector's taking possession thereof; 

(3) the damage, (if any) sustained by the person interested, at the time 
of the Collector's taking possession of the land, by reason of severing such land 
from his other land ; 

( 4) the damage (if any) sustained by the person interested, at the time 
of the Collector's taking possession of the land by reason of the acquisition 
injuriously affecting his other property, movable and immovable, in any other 
manner, or his earnings ; 

(5} if in consequence of the acquisition of the land by the Collector the 
person interested is compelled to change his residence or place of business, the 
reasonable expenses (if any) incidental to such change ; and 

(6} the damage (if any) b01UJ fide resulting from diminution of the profits 
of the land between the time of the publication of the declaration under section 
6 and the time of the Collector's taking possession of the land. 

Since it is only the factors mentioned in the section that can be taken into 
consideration and the section as a' whole is not made applicable to the proceed
ings under S. 17 of this Act, sub-section (2) of the above section of the L. A. 
Act, 1894 would not be applicable and a sum of 15 per cent. on such market 
value would not be required to be added to such value in the case of those 
proceedings. 

S. 24 of the said Act provides that the Court shall not take into considera
, tion the following matters, namely :-

(r) the degree of urgency which has led to the acquisition; 
(2) any disinclination of the person interested to part with the land 

acquired; 
(3) any damage sustained by him which, if caused by a private person 

would not rEnder such person liable to a suit ; 
( 4) any damage which is likely to be caused to the land acquired after 

the date of publication of the declaration under section 6, by or in consequence 
of the use to which it will be put ; 

(5)' any increase to the value of the land acquired likely to accrue from 
the use to which it will be put when acquired ; 

( 6) any increase to the value of the other land of the person interested 
lil•ely to accrue from the use to which the land acquired will be put ; or 

(7) any outlay or improvements on or disposal of, the land acquired, 
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The valuation of movable property is directed! by sub-rule (3) to be 
made on putting questions to the parties concerned with a view to elicit 
the necessary and reliable information and on making such further en
quiries with regard thereto as the Board may think fit in view ·of the 
nature of the property to be valued. This of course leaves a very wide 
discretion to the Board but it could not but have been given as all the 
varieties of movable property that may come forward from the possession 
of a debtor cannot be expected to be anticipated by Government while 
framing this rule. One contingency however has been provided for in the 
Proviso to S. 51(c) and hence this general sub-rule must be held to be 
subject to the exception contained therein.'2 

29. Forms of award.- (1) The award under section 54 
sh::tll be made in Form No.9. 

(2) In the case of an award made under section 24, the same 
form shall be used with such alterations as may be necessary for 
embodying the terms of the settlement arrived at between the debtor 
and all his creditors. 

(3) The award under sub-section (2) of section 55 shall be 
made in Form No .. 10. 

COMMENTARY 

Form No. 9 which according to sub-rule ( 1) above is to be used while 
making an award under S. 54 has really rendered the elaborate provisions 
of that section capable of being understood more easily than they 
would otherwise have been. It is in 3 paragraphs, the first of -which .is 
in the nature of a preamble of the order embodied in paragraph 2. The 
I:.J.tter has lx~n sub-divided into 6 sub-paragraphs each requiring a specific 
order as to the main points on which: according to the section the Board 
must pass specific orders and referring wherever necessary to schedule 
A or schedule B appended to the Form in which specific particulars are 

commenced, made or effected without the sanction of the Collector after the 
date of the publication of the notification under section 4 sub-section (1). 

It is ob\ious from the wording of the introductory parts of the two sections 
that the fin.'t enumerates the factors which should be taken into consideration 
and the second those which should not. Under sub-rule (Z) both these sets of 
factors v.'ill have to be borne in mine! while determining the value of the debtor's 
propertr under section 50 so far as they are applicable. 

2. See the Commen~ry on that portioo of the section at p. 189 supra for 
the nature of that contingency. 
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to be filled in according to the clear headings and sub-headings given 
therein. Paragraph 3 requires a declaration to be tnade as to the voidness 
of the alienations of or encumbrances on properties which are to be deemed 
to be void under section 49 of the Act. 

Schedule A contains 9 columns, the last of which has been reserved 
for any remarks that it may be considered necessary to insert while Nos. 
1 to 8 have headings and sub-headings relating to the necessary particulars 
to be given about (1) the debtor, (2) the creditors, (3) the amount 
originally claimed by each creditor, (4) the amount held payable to each 
on being scaled down under S. 52 or agreed upon at a private settlement 
together with the rate at which future interest is allowed, ( 5) the amount 
of costs and the names of the parties held liable to pay them, ( 6) the 
same kinds of particulars as to court-fee, (7) the manner in which the 
amounts mentioned in column 4 are to be paid, i.e. to say, the number, 
atnount, and year and month of payment of each instalment and the total 
amount payable both in words and figures and ( 8) the amounts which 
are specifically charged on any particular properties. 

Schedule B is in two parts (a) and (b), the first of which relates to 
the immovable property and the second to the movable property of the 
debtor. Part (a) has 6 columns out of which again the last has been 
reserved for any necessary remarks while ( 1 ) to ( 5) require a statement 
of (1) the serial number of the property, (2) such specification thereof 
as may be necessary, (3) names of the villages, survey nos. etc., (4) 
nature of debtor's right to each property and ( 5) details as to en
cumbrances, liens, mortgages or charges, if any, subsisting on each pro
perty treated serially. Part (b) contains 5 columns, of which the last is 
again reserved for incidental necessary retnarks, and Nos. ( 1) to ( 4) re
quire particulars as follows namely :-(1) serial no., ( 2) description, 
{3) place where it can be found and (4) particulars as to burden, if any, 
on each of them treated serially. 

One can hope that with such a clear-cut form the task of the Board 
and its staff of drawing up an award as required by the elaborate provi
sions of this section would be easy indeed. Still if any difficulty arises 
in construing the section and the rule and form made for use in connec
tion therewith, the rules of interpretation given in the Commentary on 
sections 17, 23 and 31 and the Commentary on section 541 may be refer-

1. See pp. 94-96, 112-13, 123-25 and 195-01 sutna respectively. 
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red to for assistance in solving it. The form and the schedules accom
panying it form part of Rule 28 ( 1 ) . 

Since this form is to be used while making an award under S. 54, it 
am and must be used as well while making one under S. 23 ( 4) as while 
making one after the debts are scaled down under S. 52. 

As for that to be made under S. 24 as the result of a settlement 
<lrrivcd at between the debtor in an application under S. 17 and all his 
-creditors, sub-rule (2) says that the same form shall be used after mak
ing such alterations therein as may be necessary in order to incorporate 
the terms of the settlement in the award. 

Form No. 10 which is to be made use of while making an award 
under S. 55 ( 2), consists of 3 paragraphs and is accompanied by two 
schedules. The first of the paragraphs is in the nature of a preamble re
citing the circumstances leading to the passing of an award in this un
u~ual form. The second paragraph contains in its operative part 5 direc
tions of the nature below-mentioned :-

( 1) a declaration that the creditors mentioned in column 2 of 
schedule A shall be entitled to receive from the bank bonds guaranteed 
by Government of the value mentioned in column 4 of the said schedule 
in full satisfaction of the debts due to them ; 

( 2) an order to the bank to issue such bonds to the creditors ; 
( 3) an order to the debtor to pay the aggregate amount of the 

bonds to the said bank in such annual instalments as are mentioned in 
column 8 of the schedule with simpl.e interest at such rate as is mentioned 
in column 5 thereof ; 

( 4) orders to the parties to pay court-fees as mentioned in columns 
6 and 7 of that schedule ; 

( 5) a declaration of a charge on all the immovable properties of 
the debtor in favour of the bank for the aggregate amount of the bonds, 
which is to remain in force until all the instalments mentioned in column 
8 are paid up in full. 
The third paragraph contains a declaration similar to that in the cor
r~ponding paragraph of Form No. 9 as to the alienations of and en
cumbrances on specified properties being void. 

Schedule A :-This like the similar schedule in Form No. 9 has 9 
columns, of which the last has been reserved for such special remarks 
as may be found necessary while the headings and sub-headings of the 
rt'st clearly show what particulars are required to be entered therein. The 
h(:ading of column 1 thereout is the same as in the previous form. That 
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of column 2 differs in these particulars that there is no reference in this; 
schedule to the order of priority and to the names of the creditors men" 
tioned in section 3. The sub--headings of the two sub,clauses therein are 
the same as in the other form. The same is the case with the heading: 
of column 3. That of column 4 is quite different as it should be because 
the debts are further scaled down and there are no sub,columns and sub
headings under it because the creditors are to get bonds worded as may
be agreed upon between them and the bank through the Board. The head
ing of column 5 is dissimilar because in this scpedule provision is to be
made for payment of interest to the bank on the amount of the bonds,. 
while there was no necessity to make any such provision in schedule A to• 
the previous form. Ollumns 6 and 7 in this schedule with their headings: 
and sub,headings correspond to columns 5 and 6 in the schedule to the· 
previous form. The heading of column 8 here again is quite dissimilar to
that of column 7 of the sche~ule in the other form because here provision 
is to be made for the payment of instalments to the bank instead of to the 
creditors. The sub-headings 'of the 4 sub-columns under it are however
the same because the particulars required in both cases are the same. 
Lastly there is no column in this schedule corresponding to column 8 of 
the schedule in the other form because the whole of the amount of the· 
bonds being declared a charge on the whole of the immovable property 
of the debtor there is no necessity of a column stating with respect to· 
which amount a charge has been declared on a; particular property. 

Schedule B :-This schedule differs from the similar schedule to Form 
No. 9 in this respect only that it is not sub-divided into two parts obvi
ously because there is no necessity in the case of this award to give any 
particulars whatever of the movable property of the debtor. The headings 
and sub-headings of the columns here which require particulars only as 
to the immovable properties of the debtor are exactly the same as those· 
of the corresponding columns of part 1 of Schedule B to Form No. 9. 

The same satisfactory remark as has been made with respect to the· 
form for an award under S. 54 is applicable to this form also, so clear
cut it is. In case of doubt as to the joint effect of the section, the rule 
a.'ld the form reference may be made to the rule-s of interpretation referred' 
to in Schedule A above. 

30. Procedure when a debtor's property is ordered to be sola 
tender section 66.-(1) "\Vhen the Board or the Court orders an:r 
property of a debtor to be sold in liquidation of his debt or part 
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thereof, it shall forward a copy of such order to the Collector with 
specific instructions as to the property to be sold by him. 

(2) Every sale of such property, whether movable or immov-· 
able, shall be held by the Collector in accordance with the proce
dure laid down for the sale of such property under the Bombay 
Land Revenue Code, 1879. 

(3) A certificate in Form No. 11 shall be issued to the pur
chaser of property sold by the Collector under this rule. 

COMMENTARY 

As is obvious from its wording this rule prescribes the procedure to
be followed when the Board or the Court makes an order for the sale of 
a portion of the debtor's property for the liquidation of the whole or 
part of his debt under S. 66 of the Act. It is sub-divided into three sub
rules. The first requires the Board or the Court passing the order to 
forward a copy thereof to the Collector of the district with specific instruc
ticns as to the property to be sold. The second requires the Collector 
to follow the procedure laid down in the Bom. L. R. Code, 18791 while 
making the sale, whether the property is movable or immovable. The 
third requires the Collector to grant a certificate of sale to the purchaser 
of the property in Form No. 11 appended to the rules. That form is too 
simple to require any explanation. 

31. The Form of certificate under section 76.-The certifi
cate to be issu.ed by the Board to a creditor under section 76 shalL 
be in Form :1\'o. 12. 

COMI\IE!I;'TARY 

It may be recalled that S. 76 of the Act consists of two sub-sections. 
the first of which requires the Board to grant a certificate in a prescribed 
form containing the particulars mentioned in that sub-section and the 
SL'Cond mentions the use which the creditor getting it can make of it and 
the weight which the Court before which it is produced can attach to it. 
This rule prescribes the form for it. It is No. 12 of the Forms appended: 
to these rules. 

Form Na. 12 :-The form of this certificate is so worded as to give 
the Court before which it is produced a full idea as to the reason why 
and the circumstances in which it v:as granted. The tabular statement 

l. For that procedure see SS. 165 to 181 of the said Code. 
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below it contains 9 columns, out of which the last is as usual reserved for 
remarks while the first requires to be stated the name of the debtor, 
the second the name and address of the creditor, the third the 
amount originally claimed by him, the fourth that awarded by 
the Board, the fifth the rate of future interest and the date from which 
it is to begin to run, the sixth the date of the award, the seventh and 
eighth the name of the person from whom the creditor alleged to have 
borrowed an amount for lending it to the debtor and the amount alleged 
to have been borrowed. The Board not being concerned with the tn1th or 
otherwise of the allegation should not be deemed to have arrived at al"!y 
decision as to that That would have to be done by the Court before 
which the certificate is produced for consideration. 

Sub-section (1) of S. 76 and FMm No. 12 :-It will appear on com· 
paring the particulars mentioned in sub-section ( 1 ) of S. 76 as necessary 
to be stated in the certificate to be granted under the section with the 
headings of the columns in Form No. 12 that what the sub-section re
quires forms the subject-matter of the headings of columns 2, 3, 4, 5 and 
7 only, that therefore the certificate requires the following additional 
particulars to be stated, namely :-the name of the debtor (col. 1), the 
<l.ate from which future interest is to run (col. 5), the date of the award 
(col. 6) and the amount borrowed (col. 8) and that though the expression 
used in the sub-section for the amount alleged to be due to the creditor, 
namely " the amount claimed as due by him from the debtor ", is not 
grammatically correct and does not at once give an intelligible idea as 
to what is meant, the heading of col. 3, namely " Amount of debt as origi
nally claimed by the creditor", rectifies the error and gives a clear idea 
as to what is to be stated in that column.. 

32. Legal representatives to be brought on record on death of 
on;• party to the proceedings before Board.-If a Board has reason 
to believe that any party to the proceedings before the Board has 
died, the Board shall take steps to bring his legal representative on 
the record. 

33. Proceedings against parties u·ho are minors or persons 
of unsound mind.-In any proceedings under the Act for the 
appointment of guardians and ne.'rt friends of parties who are minors 
or persons of unsound mind the procedure laid down m Order 
XXXII of the First Schedule to the Code shall, so far as may be, 
be followed. 
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34. Amount to be fixed for the maintenance of the debtor and 
his dependants.-The amount for the maintenance of the debtor 
and his dependants shall be fixed by the Board with due regard to 
the status of the debtor, local conditions, the size of his family and 
the earning capacity of the debtor and the members of his family 
from all sources. 

35. Procedure in Code to be generally followed.-In respect 
of any matter for which no provision is made in the rules, the pro
cedure laid down in the Code shall, so far as may be, be followed 
by the Board in the proceedings before it. 

36. Registers and books to be maintained.-The following 
registers and books shall be maintained by a Board in the forms 
respectively mentioned against each of them:-

(1) Case Register of applications (Form No. 13). 
(2) Process Register (Form No. 14). 
(3) Subsistence Allowance Register (Form No. 15). 
( 4) Register of Contingent Expenditure (Form No. 16). 
(5) Receipt Book (Form No. 17). 
(6) Register of Applications and Court-fees (Form No. 18). 
(7) Cash Book . . (Form No. 19). 
(8) Memo-Book for day to day work . . (Form No. 20). 

37. Monthly Progress Register.-Every Board shall main-
tain a Monthly Progress Register in Form No. 21 and submit a 
return in the same form to the First Class Subordinate Judge within 
the local limits of whose special jurisdiction it is established, before 
the lOth day of each month. 

COMMENTARY 

Rules 32 to 37 are such rules as cannot without fear of contradiction 
be stated to have been made in the exercise of any specific power con
ferred on the Provincial Government in that behalf. However since the 
matters to which they relate are all such that if they are left unprovided 
for, the Act would be found to be unworkable, they must be deemed to 
have been made in the exercise of the general power of the said Govern
ment under S. 83 ( 1) of the Act to " make rules for the purpose of carry
ing into effect the purpo6eS of the Act", although as will be pointed out 
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later on some of them do relate to matters dealt with in some of the sec
tions of this Act. 

Rule 32 :-This rule casts a duty in unmistakable terms on the Board 
to take steps to bring the legal representatives of a deceased party on 
record after the fact of his death comes to its knowledge in any manner 
whatever. This subject-matter is almost the same as that of S. 30 of 
the Act. That section however does not confer any power on the Pro
vincial Government to make a rule with respect to that matter. Nor is 
there any clause inS. 83(2) with reference thereto. However S. 30 takes 
it for granted as it were that the Board will suo moto take steps to bring 
the legal representative of a deceased party on record and directs that the 
proceeding shall be continued after it has done so unless it otherwise directs. 
It seems that since rule 35 is there, this could as well have been omitted. 
However a specific direction is decidedly better than a general one. 

Rule 33 :-The above remarks apply as well to rule 33. In its case 
there is not even a cognate provision in any part of the Act. It cannot 
however for a moment be seriously argued that the Legislature could not 
have intended that even if a party to a proceeding before a Board is a 
person under a disability, the Board should continue the proceeding with
out appointing a suitable next friend or guardian ad litem according as 
he is an applicant or an opponent. On the contrary the Legislature must 
be presumed to have intended that such an appointment should be made 
and that provision for it would be made in the Rules. 

Rule 34 :-The case of this rule bears much resemblance to that of 
rule 32 because it enumerates the facts to be taken into consideration by 
the Board. while fixing the amount of maintenance of a debtor against 
whom an award is made and his dependants and the Explanation to Pro
viso 2 to clause (h) of sub-section (2) of S. 54 of the Act impliedly casts 
a duty on the Board to fix a reasonable amount for their maintenance 
for it defines " the net annual income " of a debtor against whom an 
award is made to be taken into consideration while fixing the amount 
of each instalment as that which would be left on deduction of inter alia 
such an amount but is silent as to the circumstances that are to be taken 
into consideration while discharging that duty. This rule fills up that 
gap and the circumstances which according to this rule are to be taken 
into consideration while doing so are such as would necessarily be taken 
into consideration on equitable grounds. 

Rule 35 :-This is a general provision as regards the procedure to 
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he followed in the case of proceedings under this Act and can be utilised 
in the absence of a specific provision in those rules with respect to any 
matter. It is quite in accord with the intention of the Legislature for 
wherever it intended to treat the proceedings under this Act as of a special 
nature it has made specific provisions and has in certain matters treated 
jt as an ordinary civil proceeding e.g. see S. 7. 

Rule 36 and Forms Nos. 13 to 20 :-This rule cannot be deemed to 
have been made pursuant to a specific provision in the Act itself but it 
<:annot be denied that unless the Board is dire::ted to keep the registers and 
books mentioned therein in the prescribed forms there would be all chaos 
in its office and there would be many cases of injustice during the operation 
.of this Act. 

Now this rule provides for the maintenance of 5 kinds of registers 
and 3 kinds of books in the office of each B.oard that may be established 
under S. 4 of the Act. A few explanatory remarks as to the nature of each 
of them, the forms prescribed for them and the entries to be made in 
them would not be out of place here. 

REGISTERS 

(1) The Ca.se Register in Form No. 13 is intended to be filled in 
()n receipt of each major application whether under S. 17 or S. 23. The 
said form has in all 12 columns. The last, the remark-column, thereout 
may or may not be filled up according as a necessity for making any 
~pecial remark with reference to any application does or does not arise. 
Of the remaining ones the first four are required to be and can be filled 
in soon after an application is received. The remaining ones are to be 
filled in and can be filled in only if and after an award is made for it 
is then only that the particulars to be entered therein can be ascertained. 

(2) The Process Register in Form No. 14 has 8 columns, out of 
which the last is as usual reserved for any Sp€Cial remark that may be 
necessary in an individual case. Out of the remaining ones, the first four 
can and must be filled in soon after an application for issuing a process 
such as a summons or notice is received, the fifth after process fee to be 
m:overed in court-fee stamps is received, the sixth when the process is 
issued and the seventh when it is returned. There seems to be no column 
therein for entering the processes returned unserved on account of wrong 
addresses, want of time &c. It would have been better if the heading 
of this column had been "Date of return" and it had been sub-divided' 
into " After service " and " Without service ". 
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(3) The Subsistence A//()UJance Register in Form No. 15 has 8 
columns besides the usual remark-column which is the last one and is 
intended to be made use of only when it may be necessary to make a special 
note in an individual case. Out of the rest the first five can and must be 
filled up as soon as any allowance is received along with an application and 
the next three after the allowance is paid and the voucher therefor obtained. 

(4) The Register of Contingent Expenditure in Form 16 relates to the 
expenses that may have to be incurred by the Board for the petty supplies 
which may have to be purchased locally. There are 6 columns in this 
form besides the usual remark-column. The headings thereof are simple. 
Entries are to be made therein from time to time as such expenses are 
made. 

(5) The Register of Applications and Ctmrt-fees in Form No. 18 
8eems to relate to miscellaneous applications presented to the Board from 
time to time. The said form also is a simple one having only 4 columns 
besides the usual one for remarks and their headings too are so clear as not 
to require any explanation. 

This exhausts the list of registers to be kept by the Board. 

BOOKS 

(1) The Receipt book in Form No. 17 is in foils and counter-foils. 
it being intended that the blank spaces in both are to be filled in and signed 
by the Chairman of the Board or the Board if consisting of one person 
only, that thereafter the foil is to be delivered to the person ·making the 
payment and that the counter-foil is to be retained in the office for record. 

(2) The Cash-book in Form No. 19 seems to have been intended to 
have in one place the accounts of all the cash receipts had and disburse
ments made from time to time by the Board. It has in all 14 columns 
numbered consecutively. But they are in two parts, each containing 7. 
The last in both the parts is the remark-column. The headings of the first 
and the sixth columns on the one hand and of the eighth and twelfth 
on the other are the same while those of the remaining four columns in each 
part differ, those in the part as to receipts being such as are required in 
their case and those as to payments being such as are required in their 
case. Their headings are too simple to require any explanation. 

(3) The Memo-Book for day-to-day work in Form No. 20 is in
tended to be filled in with a view to enable all concerned to know at a 
glance and without referring to the records ( 1) which of the cases have 
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been fixed for the return of processes {2) which for the production of state
ments and documents, ( 3) which for hearing and ( 4) which for giving 
an award. The Board not being concerned w'ith the execution of the 
award-decree or even with the passing of a decree on an award, as is 
apparent from the provisions of SS. 61-62.:L there are no columns in this 
form for making entries as to cases fixed for any work subsequent to the 
passing of an award. 

Rule 37 :-This rule provides for the maintenance of a Monthly Pro
gress Register in Form No. 21 and the submission of a return in the same 
form to the First Class Subordinate Judge within the local limits of whose 
special jurisdiction the Board is established. Why this was not added in 
the list of Registers in rule 36 but a separate rule was made for it so 
far as the maintenance of the register in the Board's office is con
cerned cannot be gathered, though it seems reasonable that so far as the 
submission of a return in the same form was concerned, a separate rule 
was necessary. The form has 6 columns, of which the last is as usual the 
remark-column. The heading of the remaining 5 show that this register 
and return is intended to show at a glance ( 1) the previous arrears in the 
beginning of the month with particulars as to the number and the amount 
involved, (2) the fresh institutions during the month with particulars as 
to whether they have come from creditors, debtors or from other Boards 
and the number and the amount involved in each class of cases, (3) the 
cases in which awards were passed, sub-divided according as the awards 
were passed under S. 24, S. 54 or S. 55, ( 4) the applications dismissed 
wholly on any of the three sets of grounds mentioned with particulars as 
to their number and the amount involved and ( 5) the cases pending at the 
end of the month with particulars as in other cases. 

It is remarkable that there is no column in this form for entering cases 
transferred to a Board by a civil court although it seems that a large 
number of suits and applications for execution and incidental proceedings 
would be transferred to the competent Boards under S. 37 of the Act im
mediately after such Boards are established under S. 4 thereof and some 
doubtful cases may be transferred to such Boards even after the lapse of 
such time as the civil courts would require for arriving at a decision on 
the points mentioned in S. 37. There would ha\·e been room for them in 
sub..oolurnn 3 of column 2 if after the word "Board " in the heading of 
that sub<olurnn there had been the additional words "or a Civil Court.'• 

1. See Pp. 213-18 supra. 
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38. Conditions subject to which authorised Persons may 
.o.dvance loans.-The authority under S. 78, to any individual, a 
joint stock company or other association, to advance loans to debtors 
in respect of whose debts an adjustment has been made under the 
Act (hereinafter referred to in this rule as the authorised person) 
shall be in Form No. 22. It shall not be granted except on the fol
lowing conditions:-

(i) Purposes for which advances may be made and maximum 
Jimits of such advances.-The authorised person shall not advance 
loans to any debtor except for the purpose of financing of crops nor 
-exceeding the maximum limits which the Collector has fixed in this 
behalf under rule 39. 

The authorised person shall not knowingly advance any loan to 
any debtor who had previously taken a loan from another authorised 
person unless such previous loan has been fully paid or unless he 
(the authorised person) agrees to discharge the liability of the 
debtor in respect of such previous loan. 

(ii) Authorised person not to withhold permission for sale of 
crops or produce.-The authorised person shall not unreasonably 
withhold permission required by a debtor under sub-section (1) of 
S. 77 for sale of the standing crops or the produce of his land and 
if the authorised person himself buys the crops or produce he shall 
pay the debtor the price thereof at the market rate. 

(iii) Duty of authorised person to maintain and furnish 
accounts.-(a) The authorised person shall keep regularly in Form 
No. 23 a separate account of each loan advanced to a debtor : 

Provided that where the loans to any debtor are advanced on a 
current account, the authorised person may keep one account of all 
transactions relating to such loans. 

Explanation.-For the purposes of this clause, the term 
" current account "·includes in the case of banks, accounts relating 
to overdrafts, cash credits and pro-note accounts, which are main
tained in the form of current accounts. 

(b) The authorised person shall, within one month after the 
expiry of every year, supply every debtor a full and correct state
ment of accounts signed by him or his agent. Such statement of 
accounts shall show all transactions entered into during the year 

.and the balance outstanding on account of each loan on such date 
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as Goverrunent may prescribe either generally or for a particular 
area and shall contain particulars as in Form No. 24 : 

Provided that where the loans are advanced on a current 
account, it shall be sufficient to furnish particulars of the balance 
due on the whole of such account on the prescribed date. In the 
case of banks, the requirement of this clause shall be deemed to have 
been complied with if a full statement of accounts has been supplied 

; to the debtor by means of a pass-book or otherwise from time to 
. time throughout the year and intimation is given within one month 
after the expiry of the year of the amount of the balance remaining 
due on the prescribed date. 

(c) The statement of accounts shall be furnished to the debtot 
by registered post and an acknowledgment obtained thereof at 
the cost of the authorised person. 

(iv) Rate and calculation of interest.-(a) The authorised 
person shall not charge or recover interest at a rate higher than the 
rate notified by Goverrunent under rule 40. 

(b) If any repayment is made in respect of a loan, interest 
on such loan shall be calculated u~ to the date of such repayment ; 
and if the loan or any part of it is still outstanding, interest shall 
thereafter be calculated only on the balance of the principal still 
outstanding. 

(v) Inspection of accounts to be allowed.-The authorised 
person, unless specially exempted by Goverrunent, shall allow such 
officer as may be appointed in this behalf by Goverrunent to inspect 
the accounts maintained by him. 

(vi) PenaUy for non-compliance with conditwns mentioned 
in this rule.-Goverrunent may in its discretion cancel the authority 
granted by it for breach of any of the foregoing conditions or for any 
other reason. 

39. Collector to fix maximum limits up to which advances 
may be made.-The Collector shall, in the month of March each 
year, by notification in the official Gazette, fix maximum limits up 
to which persons authorised under section 78 may advance loans 
to debtors for the financing of crops during the period between 1st 
April of that year and 31st March of. the following year. Such 
limi.ts may be fixed separately for different crops and different areas, 
havmg regard to the seasons and nature and productivity of crops. 

23 
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40. Government to fix maximum rate of interest.-Govern· 
ment shall, from time to time, by notification in the Official Gazette, 
fix a rate of interest, not exceeding twelve per cent. per annum, at 
which loans for the financing of crops may be advanced by persons 
authorised under section 78. 

COMMENTARY 

Rules 38 ta 40 and Forms Nos. 22 to 24 :-It may be recalled that 
sub-section ( 1) of section 78 of the Act has empowered the Provincial 
Government to authorise individuals, joint-stock companies or other asso
ciations to advance loans to debtors in respect of whose debts an adjust
ment has been made under the Act and sub-section (2} of that section 
has empowered it to impose such conditions as it thinks fit on the autho. 
rity granted by it. In the exercise of those powers the said Government 
bas made Rule 38 prescribing Form No. 22 for such authority, imposing 
5 conditions on that authority and laying down by the sixth a penalty 
for non-compliance with any of the said conditions. It is therefore clear 
that it is subject to those conditions only that the authority referred to 
in section 78 ( 1) would be granted. Those conditions and the remaining 
rules are connected together in the manner explained below. 

Condition (i) and Rule 39 :-This condition is (a) that "the autho
rised person", which term includes not only an individual but also a joint
stock company or other association to whdm authority under this section 
may be granted, shall not advance money to such a debtor except for the 
purpose of "financing of crops," which term has been defined inS. 2(7) 
of the Act supplemented by Rule 3 of these rules ; (b) that the maximum 
amounts which each such person can advance in any year shall not ex
ceed the limits which the Collector of each district may, by a notification 
published in the Ojficial Gazette in the month of March each year fix: 
for each year commencing from 1st April next separately for each kind 
of crops and for each specified area in his district, and (c) that no such 
person shall advance any loan to a debtor, knowing that he bad taken a 
loan previously from another authorised person unless the previous loan 
has been fully repaid before his advance or he himself undertakes to re
pay that loan in full on behalf of the debtor. 

Condition (iii) and FormS Nos. 23 and 24 :-This condition is sub
divided into three parts (a),· (b) and (c). 

Part (a) requires that the authorised person shall regularly keep in 
Form No. 23 a separate account of each individual loan advanced to a 
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debtor. The said form containing 6 columns besides an additional one 
for any special remarks is a simple one, which if translated into the re
gional language of any area, any money-lender can easily fill up from 
time to time as occasion arises. It Fequires each loan to be given a serial 
number in col. 1, the date of each to be stated in col. 2, the amount of 
the fresh advance or balance of a previous one, if any, brought forward 
in col. 3, the rate of interest agreed upon in col. 4, the date of repay
ment, if any, and how appropriation thereof was made in col. 5 and the 
total re-payment in any year and the balance due at its end in col. 6. 

This provision is modified by a proviso to the effect that where loans 
are advanced to a debtor on a current account the person may keep one 
account of all transactions relating to such loans. 

The term " current account " used in this proviso has been explained 
tCl include, in the case of banks, accounts relating to overdrafts, cash 
crt'dits and pro-note accounts, which are maintained in the form of cur
rent accounts. 

Part (b) requires such person to supply every debtor, within one 
month after the expiry of every year, with a full and correct statement 
of accounts containing the particulars required by Form No. 24 relating 
to all transactions entered into during the year ending on the date to be 
prescribed by Government generally or for any specific areas, and the 
balance remaining due at that date and signed by him or his agent. 

Form No. 24 is also a simple one like No. 23. It has only 6 columns, 
the first of which requires the serial number of the loan to be stated, the 
second the date thereof, the third the fresh advance or the balance of a 
previous one taken as the principal, the fourth the amount of interest, 
if any, brought forward, the fifth the amounts credited towards the princi
pal and the interest and the sixth the balance outstanding at the end of 
the year out of the principal and the interest separately and the grand 
total of the balances outstanding on account of all the loans advanced to 
the dettor. 

The provision in this part too has been modified by a proviso to the 
effect that where loans are advanced on a current account it would be 
sufficient if particulars of the balance due on the whole account up to the 
prescribed date are supplied within the prescribed period and that the 
banks concerned will be deemed to have discharged their duty under this 
clause if they supply to the debtor a full etatement of accounts in the form 
of a pass-book or othef\\·ise from time to time throughout the year and 
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give intimation to him within the prescribed period of the balance due on 
the prescribed date. 

Part (c) requires that the statements required to be supplied by this 
condition shall be sent to the debtor by registered post and that an ack
nowledgment shall be obtained from him on each occasion at the cost of 
the authorised person. · 

C()ndition (it') and Rule 40 :-This condition relates to the rate of 
interest chargeable and the method of its calculation. 

Part {a) thereof prohibits the charging of interest at a higher rate 
than that which may be notified by Government under Rule 40. That 
rule casts a duty on it to fix from time to time a rate of interest not ex
ceeding 12 per cent. per annum at which loans for the financing of crops 
may be advanced by persons authorised under this section. 

Part (b) directs that if a debtor makes any repayment in respect of 
a loan, interest at the prescribed rate shall be calculated up to the date of 
repayment and if any loari or part of it remains outstanding thereafter, 
further interest at that rate shall be calculated on the balance of the 
principal that may be outstanding. 

Condition ( v) :-The authorised person is by this condition required 
to allow any officer who may be appointed by Government for that pur
pose to inspect from time to time the accounts which the said person is 
required to keep with respect to the loans advanced bY' him. 

There does not seem to be any direct provision in any section of the 
Act or in any of the preceding rules for the appointment of such an Ins
pector of Accounts. 

Condition (vi) :-This condition prescribes the penalty which an 
authorised person who commits a breach of any of the foregoing condi
tions is likely to incur. It is that Government may cancel the authority 
granted to him. It also reserves to Government the right to cancel it for 
any other reason which it may think proper. 

These conditions and the provisions in Chapters III and IV Bom. 
Bill No. VII of 1938 :-As can be seen from its preamble and sections 
the present Act was passed in order to relieve agricultural debtors of their 
e:~isting indebtedness as early as possible. But the conditions of rural life 
are such that persons so relieved would within a short time again fall into 
the clutches of the village money-lenders. To prohibit them absolutely from 
plying their trade would be to shut out an existing source of the much
needed help to the agriculturists. That cannot be done because the co-
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operative movement is not yet sufficiently wide-spread to supply all their 
uecds. Even the Majority Report of the Royal Commission on Agriculture 
admits that "In the present state of India he (the village money-lender) 
is a necessity and that being so his calling will not be abolished by mak
ing it illegal "1 and recommends the licensing of money-lenders being 
made compulsory on the line adopted in the English Money-lenders' Act 
of 1927 passed by the British Parliament.2 The Majority Report of the 
Central Banking Inquiry Committee, Vol. I, Pt. I also contains sugges
tions for the licensing and control of money-lenders.3 The then Govern
ment of Bombay had in view of these recommendations drafted the 
Bombay Money-lenders' Bill (VII of 1938) for putting some healthy 
checks on their hitherto-irresponsible methods of doing business. It was 
a pretty long Bill containing 42 sections divided into 5 chapters. Chapters 
III and IV thereout related to the Registration and Licensing of Money
lenders and Regulation of Accounts respectively. For some reason or an
other the Bill was never placed again before the Legislature until the 
Congress Ministry resigned, and the Legislature was suspended shortly 
after that. The present Government cannot therefore put the provisions 
of that Bill into operation and regulate the business of money-lending, 
however desirable it may be for ensuring the permanency of the good effect 
that may once be produced by putting the present Act into operation. 
However taking advantage of the limited power given to it by sub-section 
( 2) of this section to impose conditions on the authority which it is re
quired to grant to certain persons and bodies for advancing loans for the 
financing of crops to debtors who are parties to awards made by the 
Boards established under S. 4 of this Act, it has compressed the principles 
underlying some of the provisions of SS. 6 to 21 and 22 to 26 comprised 
in Chapters III and IV of that Bill and put them into force in the form 
of the conditions laid down in Rule 38 so far as the persons and bodies 
to whom authority to advance loans may be granted under this section 
are concerned. The experience gained by this working will no doubt be 
helpful when the Legislature resumes its functions and takes up the above 
Bill for consideration as it must do for there are already such enactments 
en the statute-books of the other provinces of India such as the Punjab, 
Bihar, Bengal and United Provinces for several years past. 

l. ~fain Report of the R C. A., 19"..8, para. 363 at p. 433. 
2. Ibid. para. 366 at p. 439. 
3. See paras 117-21 at pp. 87·90 of the said Report_ 



To 
The Debt Adjustment Board, 

FORM No.1. 
(See Rule 16.) 

Taluka , District 
Under section 17(1) of the Bombay Agricultural Debtors Relief Act, 1939, I 

son of , caste , resident of taluka, age and doing business as 
hereby apply for the adjustment of my debts under the said Act. 

· 2. The amount and particulars as required by section 22(1) (o) to (d), of all debts due from me (including 
those mentioned in section 3) are as follows :-

1 2 3 I 4 
5 6 

Particulars of debts for which the 

Amount of debt. 
debtor is liable as surety, joint surety 

•History of or joint debtor. 
Full each debt 

name, l : with I 
Serial residence particulars Full 
No. of and full Amount, of the names and Remarks. 
debt. address Total if any, original Amount Nature addresses 

of the Principal. Interest. claimed admitted principal of debt. of of the .... 
creditor. by the by the and rate of Liability. debtor, I 

creditor. debtor. interest joint 
chargeable. sureties or 

joint 

1 
-I 

debtors. 
---· --- ·---~-- ---·· . ----·- -· ----

I 
I 

I 

I 
I, I 

I I I 
I 



3. The particulars of my property including claims due to me are as follows :-
(a) lmr.JOVeable property (including property situate outside the Province of Bombay). -

1 
i 

2 ! 3 4 5 6 7 8 
I 

i 

I Name of the Village with k Details of any Full 
Specification of I Survey Nos. attachment, names and 

the pr~rty I 

I 
1 ature of Annual Market mortgage, addresses of Remarks. 

with boundaries I Survey Area in 

1 

Government I tenure. income value. lien or charge the co-sharers 
where necessary. Nos. acres. assessment. derived. subsisting of the debtor, 

thereon. if any. ·• I 
I -- ---- --- -- - 1- - -

Lands .. 

I 

I 

I 
I 

~-1 Houses .. 
- - I -- - -- ------~- --- -- ·-- ---

I 

I 
I I 
' I 

I 

I 

I 

-.. - - -- ---- --- I· I I --
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(b) Moveable property· (including cash). 

-
1 I 

2 3 4 5 6 

Places Details of 
Estimate~ where it any pledge, 

Serial No. Description. value. may be charge or Remarks. 
found. lien 

thereon. 
-·-------

I I 

(c) Claims due. 

1 2 I 3 4 5 

Full Amount due. /Particulars of the Nature of 
name and 1 claims including the 

address date of documents 
of the I commencement, evidencing Remarks. 

person from rate of interest, the claim 
whom the Principal Interest. whether secured and in 

claim is due. and if so, how, whose 
etc. possession. 

I 
I 
I 

i 

I 
I 
I 

I 

I I I 
I I 
I 

I 
I 

! 
I 
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4. Particulars of property of the nature mentioned in paragraph 3 
transferred or encumbered are as follows :-

2 3 4 
I 

5 

To whom 
I Description of Nature of transferred or Date of 

mortgaged, etc. transfer or I• Remarks. property. transfer or 

I 

encumbrance. (Full name and encumbrance. 
address). 

5. 1 hereby declare that all debts which are due, or which to my 
knowledge, any person claims to be due from me and all my properties 
have been included in the above statements. 

Dated the 194 . Signature of the Applicant 

Verified that the contents of paragraphs · of the 
application are true upon the personal knowledge of, and those in para· 
graphs upon information received and believed 
to be true by the undersigned. 

Dated the 194 . Signature of the applicant. 

• Note.-lf the principal of any of the debts shown in column 3 of the 
statement in paragraph 2 includes any arrears of interest which have been 
added when a bond has been renewed or any additional loan has been 
taken, the following information (so far as it is known to the debtor) 
should be given separately with references in the margin, to the serial num· 
bers of the debts in column 3 :-

The date when the debt was first incurred, the amount of the original 
principal, the approximate dates and the conditions on which the bond was 
renewed or the additional loan taken, the rate of interest stipulated in 
each bond, the amount paid from time to time and any other facts. 
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To 

FORM No.2. 

(See.Rule 16.) 

The Debt Adjustment Board, 

Taluka , District 

Under section 17(2) of the Bombay Agricultural Debtors Relief Act, 

.1939, I son of , caste 

resident of , taluka , hereby apply for 
the adjustment of my claims against , who is my debtor. 

2. The particulars required under section 22(2)(a) to (d) are as 
follows:-

1 2 3 4 5 6 

Amount of debt *History of Names and 
claimed. each debt, addresses 

with of other 
Name and Whether particulars creditors, 

full secured of the so far as Remarks. 
address of and if so, original they are 
the debtor. Princi- Interest. how. principal known to 

pal. 

I l 
and rate the 

of interest applicant. 
charged. 

l i 
I 

I I I 

I i 
I 

: 

i I 
I 

I I 

i 
I 

I I 
I 

I I I I 
I 
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3. The particulars of the debtor's property including the property 
situate outside the Province of Bombay, so far alt they are known to me, 
required under section 22(2){e) are as follows:-

(a) Immoveable property:-

1 2 3 

Area or 
Description. extent of Assessment. 

shares. 

---~-

(b) Moveable property :-

1 

Description. 

2 

Value. 

I 
I 

4 5 

Particulars of 
Value. any mortgage, 

lien or 

i 
charge. 

I 

I 
I 

3 

Applicant's charge on 
the same, if any. 

6 

Remarks. 

I 

4 

Remarks. 

(c) Particulars of other income, if any. 

Dated the 194 Signature of the applicant. 

Verified that the contents of paragraph 
personal knowledge of, and those in paragraph 
received and believed to be true by the undersigned. 

are true upon the 
upon information 

Dated the 194 Signature of the applicant. 

• Note.-lf the principal of any of the debts shown in column 2 of the 
statement in paragraph 2 includes any arrears of interest which have 
been added when a bond has been renewed or any additional loan has 
been taken, the following information (so far as it is known to the 
creditor) should be given separately with references in the margin to 
the debts in column 2 :-

The date when the debt was first incurred, the amount of the 
original principal, the approximate dates and the conditions on which 
the bond was renewed or the additional loan taken, the rate of interest 
stipulated in each bond, the amounts paid from time to time and any 
other facts. 



To 

.FORM No.3. 
(See Rule 16.) 

Form of Application by o CP~"4J.01!_ under section 23(1) for recording a settliement. 
re • or 

The Debt Adjustment Board, 
Taluka ,District • 

Under section 23(1) of the Bombay Agricultural Debtors Relief Act,-1939, I son of 
caste , resident of , taluka , hereby apply that the settlement in respect of my 
die~~ arrived at between the parties mentioned below be recorded and certified under section 23(3) of the said 
c auns 
Act. 

2. The particulars regarding the settlement are as follows :-

Parties to settlement. I 
-,-------: Amount of debt Amount for which 

Name and 
address of the 

debtor. 

Names and 
addresses of the 

creditors. 

claimed due by the settlement 

Instalments in which 
the amount is to be 

paid and priority 
among the 

creditors, if any. 

Particulars of the 
property of the 

debtor relating to 
the settlement with 

details of any charge, 
lien or mortgage 

thereon. 

Remarks. 
the creditors. is reached. 

2 3 4 5 6 

,-~-----------, -

Dated the 194 Signature of the applicant ___(Deb.tor) • 
(Creditor) 

Verified that the contents of paragraph 2, columns are true upon the personal knowledge of, and 
those of paragraph 2, columns upon information received and believed to be true by the undersigned. 

Dated the 194 • Signature of the applicant (~e~tor) • 
(Creditor) -



FORM No.4. 

(See Rule 18.) 

List of Debtors. 

Serial 
No. Name and address of the debtor. Total amount of debts. 

Names of creditors to whom 
the debts are owing with their 

respective amounts. 

2 

G 
Dated the 194 • 

Creditor. 

3 4 

Chairman of the Debt Adjustment Board for 
The Debt Adjustment Board for 

Amount owing. 

Remarks. 

5 
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FORM No.5. 
(See Rule 19.) 

Notice under Sectio-n 23(3) of the Bombay Agricultural Debtors Relief 
Act, 1939, to the Deb_tor in the matter· of recording a settlement. 

Credttm 
Proceedings No. . Year 

To 
son of , resident of , Taluka 

District . 
Whereas an application under section 23(1) of the Bombay Agri

cultural Debtors Relief Act, 1939, has been made to this Board by 
son of , resident of , taluka , 

(tlebtor) f d' d 'f.. th 1 . d be ( dit ) or recor mg an certi ymg e sett ement arnve at tween the ere or 
debtor and his creditors. 

You are hereby called upon to be present before the Board on at 
o'clock, when the said application will be considered by the Board 

and prefer objections, if any, against the recording and certifying of the 
settlement. If you fail to appear, the Board shall decide the application 
in your absence and come to such decision as it deems fit. · 

To 

Chairman of the Debt Adjustment Board for 
The Debt Adjustment Board for -----

194 . 

FORM No.6. 
(See Rule 20.) 

Notice to be given to the debtor under Section 31(a) of the 
Bombay Agricultural Debtors Relief Act. 1939. 

Proceedings No. • Year 

, resident of 
District 

, Taluka 

Whereas son of , caste , 
of taluka, creditor, has made an application under section 17 
of the Bombay Agricultural Debtors Relief Act, 1939, for the adjust-
ment of his claim against you. . . . 

You are hereby required to submit a statement m wrttmg ~f the 
particulars" relating to the debts owing by you and your prope~y 1~ ~e 
form set out in .paragraphs 2 and 3 of Form No. 1 sent herew1th w1thm 
one month from the date of the service of this notice. 

Dated tlie 

Chairman of the Debt Adjustment Board for 
The Debt Adjustment Board for 

194 . 
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FORM No.7. 

(See Rule 20. * ) 

Form of notice under section 31 of the Bombay Agricultural Debtors 
Relief Act, 1939, to be given to the creditors individually and generally . 

To 

the creditor 
the creditors 

Whereas 

Proceedings No. 

resident of , Taluka 

son of , Caste 

. Year 

, District 

, Taluka 

dt:bd}or has submitted an application under section 17 of the Bombay 
ere 1tor 
Agricultural Debtors Relief Act, 1939, for the adjustment of the debts 
(of) son of , Caste of Taluka 

You as one of th.e creditors to whom the said debtor is indebted are hereby 
All the cred1tors 

required to submit to the Board a statement in writing of the particulars 
stated in paragraphs 2 and 3 of Form No. 2 sent herewith within one month 

from the date of ~.-se~ce o!__t?is not~e--.-
the puhhcat10n of the general not1ce 

Attention is invited to section 32 of the said Act under which every 
debt in respect of which a statement is not submitted by a creditor to the 
Board in compliance with _this notice shall be deemed to have been duly 
discharged. 

The application will be heard at 11 a.m. on 

of 194 , when you should appear before the Board. 

Seal 

Dated the 

Chairman of the Debt Adjustment Board for
The Debt Adjustment Board for-

194 

• The text of this Form as printed in the Official Gazette contains a reference 
to Rule 26 but it should be to Rule 20 as here. 
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FORM No.8. 

(See Rule 22.) 

Summons to a party or a witness under the Bombay Agricultural 
Debtors Relief Act, 1939. 

Before the 

In the matter of 
debtor, and 

To 

son of 

Taluka 

Debt Adjustment Board. 

Proceedings No. Year 

resident at , Taluka 
resident of , creditor. 

resident of 

, District 

You are hereby required to appear in person before this Board at 
on the day of 194 , at 

o'clock in the forenoon, for the purpose of giving evidence in the above 
matter, and to produce before the Board the following documents, viz. :-

of 
Given under my hand and the seal of the Board this day 

(2\ 
~/ 

Dated the 

194 

Chairman of the Debt Adjustment Board for 
The Debt Adjustment Board for 

194 

FORM No.9. 

[See Rule 29(1)] 

Award under section 54 of the Bombay Agricultural Debtors Relief 
Act, 1939. 

Proceedings No. . Year 

Order of the Board. 

Whereas, on an application made under the Bombay Agricultural 
Debtors Relief Act, 1939, for the adjustment of debts of the debtor des
cribed in Schedule A, this Board has determined under the provisions of 
the said Act, the amounts payable to the creditors described in the said 
Schedule A. 
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2. It is hereby ordered under section 54 of the said Act as under :-. ' 

( 1) The debtor shall pay to each creditor concerned the amount 
mentioned against his name in colunm 4 of the Schedule A, in the 
manner laid down in colunm 7 thereof. 

( 2) The properties of the debtor mentioned in Schedule B and 
bearing serial Nos. are hereby charged for the payment of the 
creditors described in Schedule A (bearing serial Nos. ). 

(3) Properties bearing serial Nos. in Schedule B now in 
possession of the creditor shall be delivered to the debtor, 
subject to the conditions which are recorded at the end. 

( 4) Properties bearing serial Nos. in Schedule B shall be 
liable to be sold for the recovery of debts of creditors Nos. 
respectively in Schedule A. The conditions subject to which these 
shall be sold are recorded at the end. 

( 5) Simple interest at the rate mentioned in column 4 of Schedule A 
shall be allowed on the amount mentioned in that colunm ; costs 
mentioned in colunm 5 and court-fees mentioned in colunm 6 of the 
said Schedule A shall be paid by the parties mentioned in those 
columns. 

( 6) The debts shall be paid in priority to the creditors according 
to the order in which their names are arranged in colunm 2 of 
Schedule A. 

3. It is hereby declared by the Board under section 49 of the Act 
that alienations of properties bearing Nos. in Schedule B and 
incumbrances on properties bearing Nos. in the said Schedule B 
shall be void. 

Dated the 

Chairman of the Debt Adjustment Board for 
TheDebt Adjustment Board for 

194 

Note.-In Schedule A in column 8, the amounts in respect of which 
a charge is kept should be entered separately according to each serial 
number of the properties described in Schedule B. In Schedule B 
properties on which charges are kept, properties, the possession of which 
is ordered to be delivered, properties which are liable to be sold and 
properties, the alienation of and incumbrances on which, are declared to 
be void should be described in different serial numbers. 

2-4 



SCHEDULE A. 

1 l 2 I 3 4 

Names and addresses of the ere- Amount of debt as scaled 
ditors, arranged in order of down by the Board under 
priority mentioned in section section 52 or items of set-
54(2} (g)-first proviso---dnclud- Amount of debt (secured tlement under section 23 
ing those creditors who are men- or otherwise made pay-

Name and address of the tioned in section 3. or unsecured) originally able under the provisions claimed due by the 

Amount. 

debtor. 

5 

U>sts. 

! 

creditor. of the Act. 

Serial 

I 
Name and address of Amount. at which further 

I Rate of interest 

No. 

I 
6 

U>urt-fees. 

the creditor. interest shall be 
payable. 

I I I 

--- -------~----7---~------~--~8- j_ --- 9 

Amounts in column 4 ; how payable. 

~-----------------~------,------~------------~-------I Amount 

I 
I ~re~~ 

Names of Names r>f parties In how Amount When payable Tqtal of which Remarks. 
parties who Amount. r who have to pay many of each -----,----lin words a charge 
have to pay. and the manner instal- instal- I and is kept 

of payment. ments. ment. Year. Month·--~-g~:~~---
-~----~--~------- -~--~- I 



1 2 

Specification of properties 
Sf-rial ' with boundaries where 
No. : nccessal. (Lands or I lou~•). 

ScHWULE B. 

(a) Immoveable Properties. 

3 

Names of villages with 
Survey Nos., etc. 

-Survey
No. 
and 
Pot 

His.'>~~. 

Area 
in 

acres. 

4 

Nature of 
debtor's 
right. 

I --------

1 l 
Serial I 
No. 

r 
2 

(b) Moveable Properties. 

3 4 

5 

Details of any 
encumbrance, 
lien, mortgage 

or charge 
already 

!'Ubsisting 
thereon. 

6 

Remarks. 

5 

Remarks. 
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FORMNo.lO. 
[See Rule 29 (3).] 

Award under section 55(2) of the Bombay Agricultural Debtors 
Relief Act, 1939. 

Proceedings No. Year 
Order of th·e Board. 

Whereas, on an application made under the Bombay Agricultural 
Debtors Relief Act, 1939, for the adjustment of the debts of the debtor 
described i.n Schedule A, this Board has determined under the provisions 

• of the sa1d Act, the · amounts payable to the creditors described in 
Schedule A. · 

And whereas all the creditors mentioned in Schedule A, who were 
called upon to intimate whether they were willing further to scale down 
the amount of their claims to half the value of the immovable property 
of the debtor and receive· in lieu of the-.<>e sums bonds to be issued by 
the Bank, Ltd. (hereinafter referred to as the said Bank), 
have given their consent to the proposal : 

And whereas the said B;mk to which the scheme for adjustment of 
the said debtor's debts was sent for acceptance, has accepted the same ; 

2 .• It is hereby directed under sub-section (2)· of section 55 of the 
said Act as under :- · 

( 1) The creditors mentioned in column 2 of Schedule A shall be 
entitled to receive from the said Bank bonds guaranteed by Govern
ment of the value equivalent to the sum mentioned in column 4 of 
Schedule A in full satisfaction of their claims against the said debtor. 

(2) The said Bank shall issue or cause to be issued to the cre· 
ditors mentioned in Schedule A, bonds of the l:aid Bank guaranteed by 
Government of the value equivalent to the sum mentioned in column 4. 

(3) The said debtor shall pay to the said Bank the total amount 
of column 4 (to the extent of which the said Bank shall have issued or 
caused to have issued bonds to the creditors) in annual instalments 
mentioned in column 8 with simple interest at the rate mentioned in 
column 5. 

( 4) The costs and court-fees shall be paid as mentioned in columns 
6 and 7 respectively by the parties mentioned therein. 

( 5) Immovable properties of the said debtor mentioned in Sche· 
dule B are hereby charged in favour of the said Bank until all the 
instalments as mentioned in column 8 of Schedule A are fully paid 
by the said debtor. 
3. It is hereby declared by the Board under section 49 of the said 

Act that alienations of properties bearing Nos. in Schedule B 
and incumbrances on properties bearing Nos. in the said 
Schedule B shall be void. 

G 
Dated the 

Chairman of the Debt Adjustment Board for 
TheDebtAdjustmeritBoa,rd for 

194 



ScHEDULFJ A. 

-~-- , ____ 2 ~-, --~--- 5 6 

: Names and addresses Amount of debt Costs 
of the creditors. I Amount of debt as further scaled Rates of interest 

(secured or un- down with the payable by the 
Name and Name secured) origi- creditors' con- debtor to the 
address of Serial and nally claimed sent after its Bank on the 
the debtor. No. address due by the being scaled total amount 'Amount. Names of parties 

of the creditor. down by the in column 4. who have to pay. 
creditor. Board under 

Section 52. 
-- --·· ---~------ -------

·---------~--

7 8 9 

Court~fees.· Total amount of column 4 h~~ payable to the Bank. 

Remarks. ~~ames of parties who Amount of When payable. 

'

have to pay and the In bow many each 
manner of payment. instalments. instalment. I Amount. Total in words and 

figures. 

Year. . ~on~: 
----:-----: ____ l __ u ~-- _T· _ ~~------------------

w ..... w 



ScHEDULE B. 
Immoveable Properties. 

-----~-------~~ _____ _l ______ --- ~-- -- 4 

Serial 
No. 

Specification of properties 
with boundaries where 

necessary. 
(Lands or Houses.) 

·Names of villages with Survey. 

Survey No. 
and Pot 
Hissa. 

Nos. etc. 

Area in 
acres. Assessment. 

---- L ------

FORMNo.U. 

Nature of debtor's 
right. 

[See Rule 30 (3)]' 

Form of Certificate of Sale. 

5 1 6 

I

I Detail::; any- - -~------

attachment, 
lien, mortgage 

I 

or charge Remarks. 
already 

subsisting I thereon. 

-1-

This is to certify that has been declared the purchaser for Rs. at a 
sale by public auction on the day of 194 
of in sale conducted by the Collector in pursuance of section 66 of the Bombay Agricultural 
Debtors Relief Act, 1939. 

Collector. 



FORM No. 12. 
(See Rule 31.) 

Certificate under Section ?6 (l) oJ th·e Bombay Agricultural Debtors RelieJ Act. 1939. 
This is to certify that during debt adjustment proceedings before the Board under the Bombay Agricultural 

Debtors Relief Act. 1939, the creditor mentioned in the statement given below claimed that he has borrowed the 
amount mentioned in column 7 of the statement from Mr. for being advanced 
to the debtor mentioned in the statement. The amount of the original claim of the creditor against the debtor 
bas been reduced during the proceedings before the Board to the amount mentioned in column 4 and simple interest 
at the rate mentioned in column 5 has been allowed by the Board on that amount. 

Name 
of the 
debtor. 

2 

Name and 
address 
of the 
creditor. 

3 

Amount 
of debt as 
originally 

claimed by 
the creditor. 

4 

Amount 
awarded 
by the 
Board. 

(1) 
Rate of 
future 

interest 
allowed 
by the 
Board. 

5 

(2) 
Date 
from 

which 
the 

interest 
should 

6 7 

Name of person 
from whom the 
creditor claims 

8 

Date of to have Amount so 
award. borrowed the borrowed. 

amount for 
being lent to 

9 

. 
Remarks. 

run. the debtor. -----. r -------------';-----'-;---~ ~~~~ ~----',--: · ·-
Chairman of the Debt Adjustment Board for 

-- -Tlie'rlebtAdjustmen(Boar(f for -
Dated the ~94 



FORM No. 13. 

(See Rule 36.) 

C~e Register o1 applicatifJns received by the Debt Adjustment Board. 

1 

Serial 
No. 

2 

Date of receipt of 
applications filed by 

3 4 

Name or names Name (or 
------------- ol the debtor names) of the 

or the debtors. creditor or 
Creditor. D~::btor. creditors. 

5 

Date of 
assessment ol 

court-fees. 

6 

Amount of court-fees 
assessed upon. 

Each indivi-
Dcbtor. dual 

creditor. 

~. _____ ~- ----'--~---9 ____ ____.,___ 10 1 11 1 ----_l __________ _ 
· Amount of fees paid by- Amount of debt determined. 

"--'---- ------ --- --------;------

Debtor. 
Each 

individual 
creditor •.. 

Items. Total. 

.· Dateof 
the final order; 

Abstract of the final 
order. 

7 

Date of 
payment 
of court-

fees. 

12 

Remarks. 

-



__ l ___ z __ _ 

• ~rial 
No. 

Name of th 
applicant. 

e 

3 

Date of 
application. 

; . ·. ., 

FORM No. 14. 
(See Rule 36.) 

Process Register. 

4 

Amount of 
Names of persons to process fees 
whom processes have (in court-fee 

to be issued. stamp) 
received. -. . ... 

FORM NQ. 15. 
(See Rule 36.) 

Subsistence Allowance Register. 

I 

------r------2------+1 ___ 3 ~------4-------,'-----
1

1 I Names of witnesses 

5 6 

I Amountof 
Serial 
No. 

Name of the 
applicant. 

Dale of for whom 

;' 
application. I.. subsistence 

allowance is 
1 . ~eceived. 

I 

Amount of 
subsistence allowance 
allowance paid to 
received. 1 witnesses. 

6 7 8 

Date of Date of 
issue of service. Remarks. 
process . . . 

7 8 9 

Number of 
Date of voucher 

payment. for Remarks. 
payment. 



FORM No. 16. 
(See Rule 36.) 

Register of Contingent Expenditure. 

1 I 2 I 3 I 4 5 

Serial 
No. l Dot<. 1· BiU No. t:=h" No. 

--1----t--1 - I 
Description of 

charges. 

Serial No. 
Date 
Received from 
On account of 
The sum of 

Debt Adjustment Board. 
Receipt. 

Date of credit in the Cash Book 

FORM No.17. 
(See Rule 36.) 
Receipt Book. 

Serial No .. 
Date 
Received from 
On account of 
The sum of 

6 l 7 

AmoonL ~- Remarks. 

,--------

Debt Adjustment Board. 
Receipt. 

Chairman of the Debt Adjustment Board for
---The-Debt Adjustrnent Board for-

Chairman of the Debt Adjustment Board for
The Debt Adjustment Board for-

w ...... 
00 



1 

FORM No. 18. 
(See Rule 36.) 

Register oj Applications and Court-Fees. 

2 1 a 4 

Date and Serial No. of / 
application"- j 

Under what section, Jl Name of the applicant. Amount of court-
or rule. fees paid. _____ , __ ---- -- I -------1 

1 

Date. 

8 

2 

From whom 
received. 

FORM No. 19. 
(See Rule 36.) 
CASH BooK. 

Receipts. 

3 l 4 I 5 

-~ , ~~~~e:'/~i i~----~~eni~~~lance.,.---:rn-ec-eo-i~-~-t-~-
Receipt Book. 

Payments. 

6 

Total. 

9 1 10 11 12 1 13 

Amount 
paid. Total. I Closing Balance -- _r ___ --

1 

5 

Remarks. 

7 

Remarks. 

14 

Remarks. 



Date:-

Number of cases 
fixed for return 
· of processes. 

1 

FORM No. 20. 

(See Rule 36.) 

Memo Book for day-to-day work. 

Cases fixed for 
production 'of 

statements and 
documents. 

2 

Cases fixed for 
hearing. 

·3 .I 

Cases fixed for giving award( -s). 

4 



- FORM No. 21. 
(See Rule 37.) 

Monthly Progress Register/Return of the 
Month-

2 

Year-
Debt Adjustment Board, District 

3 
i 

.- . - ) ·- ~p~li~al=-~- received during the month. 
1 

. Ca;ws in which awards were pas.<~ed. j 

Ca-.·~i~n~;n~:t~;:;:t~el(in-J ) Transferred - ,- -- -- --- -~ - -- - - ! 
Filed by Filed by from ~noth Under Section , Under Section t:ndcr Section 

j creditor. debtor. , Board. er 24. , 54. 55. 

Amount. /Num-/Amount./Num-~Amount.IN~m-/Amount./Num-1 Amount.[Num-1 A~ount.jNum·IAmounl 
'( II --(" I I b« I I b<C 

1
1 i be<. I n I b<<. I I 

4 

Applications dismislled wholly. --- - -- --I -~-------- -----
lll'CIIU!IC applicant is not llcrau!IC debts exceed 
an ~~ricultural debtor. I the maximum prescribed. For any other reason. 

Number. I Amount~ / Number: I Amount. I ~:~~:r~-~ Amo~nt. 
I I . -

5 

Cases pending at U1e 
clo~e of the month. 

Number. I. A~o~n;-

6 

Remarks. 

~ -
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FORM No. 22. 

· (See section 78 of the Bombay Agricultural Debtors Relief Act, 1939, 
and rule 38 of the Bombay Agricultural Debtors Relief Rules, 1941). 

Aut/unity to individums, joint stock companies or other 
associations to advance loons to debtors. 

No. .-In exercise of the powers conferred by sub-
section {1) of section 78 of the Bombay Agricultural Debtors Relief Act, 
1939 (Born. XXVIII of 1939), and delegated to him under Government 
Notification in the Revenue Department, No. 3791/93, dated the 4th April 
1941, the Collector of * is hereby pleased 
to authorise t (hereinafter· 
referred to as the authorised person) to advance loans to debtors in respect 
of whose debts an adjustment has been made under the said Act. 

2. This authority shall remain in force in the following local areas :-

3. This authority shall remain in force from 
to . (both days inclusive). 

4. This authority is granted subject to the following conditions. 
namely:-

(i) Purposes for which advances may be mode and maximum limits 
of such advonces.-The authorised person shall not ad
vance loans to any debtor except for the purpose of financing 
of crops not exceeding the maximum limits which the Collector 
has fixed in this behalf under rule 39. 

The authorised person shall not knowingly advance any loan to any 
debtor who had previously taken a loan from another authorised 
person unless such previous loan has been fully paid or unless he 
(the authorised person) agrees to discharge the liability of the 
debtor in respect of such previous loan. 

(ii) Authorised person not to withhold permissk>n for sale of crops or 
produce.-The authorised person shall not unreasonably withhold 
permission required by a debtor under sub-section ( 1) of sec
tion 77 for sale of the standing crops or the produce of his land 
and if the authorised person himself buys the crops or produce
he shall pay the debtor the price thereof at the market rate. 

(iii) Duty of authmised person to maintain ond furnish accounts.-
(a) The authorised person shall keep regularly in Form No. 23 

a separate account of each loan advanced to a debtor : 
Provided that where the loans to any debtor was advanced 
on a current account. the authorised person may keep one
account of all transactions relating to such loans. 

• To be filled in. 
t Here insert the name and address of the individui!, joint stock company 

or other association to be authorised. 
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Explanatwn.-For the purposes of this clause, the term 
" current account " includes, in the case of banks, accounts 
relating to overdrafts, cash credits and pro-note accounts, 
which are maintained in the form of current accounts. 

(b). The authorised person shall, within one month after the ex
piry of every year, supply every debtor a full and correct 
statement of accounts signed by him or his agent. Such. 
statement of accounts shall show all transactions entered 
into during the year and the balance outstanding on account 
of each loan on such date as Government may prescribe 
either generally or for any particular area and shall con
tain particulars as in Form No. 24: 

Provided that where the loans are advanced on a current 
account, it shall be sufficient to furnish particulars of the 
balance due on the whole of such account on the prescribed 
date. In the case of banks, the requirements of this clause 
shall be deemed to have been complied with if a full state
ment of accounts has been supplied to the debtor by means 
of a pass-book or otherwise from time to time throughout. 
the year and intimation is given within one month after the 
expiry of the year of the amount of the balance remaining 
due on the prescribed date. 

(c) The statement of accounts shall be furnished to the debtor 
by registered post and an acknowledgment obtained thereof 
at the cost of the authorised person. 

(iv) Rate and calculaticn of interest.-(a) The authorised person shall 
not charge or recover interest at a rate higher than the rate 
notified by Government under rule 40. · 

(b) If any repayment is made in respect of a loan, interest on 
such loan shall be calculated up to the date of such repay
ment ; and if the loan or any part of it is still outstanding, 
interest shall thereafter be calculated only on the balance 
of the principal still outstanding*. • 

( v) I nsfHction of accounts to be allowed.-The authorised person,. 
unless specially exempted by Government, shall allow such offi
cer as may be appointed in this behalf by Government to ins-
pect the accounts maintained by him. 

(d) Penalty for non-compliance with conditions mentioned in this 
ruk.-Governrnent may in its discretion cancel the authority 
granted by it for breach of any of the foregoing conditions or 
for any other reason. 

Date 194 • 
Collector. 

• The rolon-mark at this place and the numbers, ( iv) and ( v), of the twO> 
subsequent conditions in the official text appear to be wrong. The mark and: nsure-s should be as here. 



FORM No. 23. 

[See Rule 38(iii) (a).] 

Loan account of , son of , caste , residence 

Date as at which account is made up-

1 2 ·! 3 
- ---~----

I 

Serial Date of 
Principal or balance of 

principal if brought 
No. advancing loan·, over from previous 

year. 

-------·· 

4 

Rate of 
interest. 

5 

Date of 
repayment. 

Total repay-
ment towards 
the loan during 
the year. 

Balance, if any, 
at the end of 
year. 

6 1 7 

:;~~ent :redit~;~~~:Uds ·r·-------
-- Remarks. 

Principal. I Interest. 

I 

I 



Loan account of 
Tesidetzce 

FORM No. 24. 
[See Rule 38(iii) (b).] 

, son of 

, for the year ending on 
, caste 

nate of interest-

S•·ri:~l 
No. 
uf 

loan. 

2 3 

Principal amount of loan or 
balance of princi.lN!l if 
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year. 

Dated the 194 

4 

Amount of 
interest, 
if any, 

brought 
forward. 

5 

Payment credite~ durin~ I 
the year towards 

Principal. Interest. ·1 

Total for all loans 
outstanding against 

the debtor. 

6 

Balance outstanding at 
the end of the year. 

Principal. Interest. 

Signature of creditor or agent. 

By order of the Governor of Bombay, 

V. S. BIIIDE, 
Secretary to Government. 



APPENDIX II 

L. A. Bill No. XIII oft 1939 

toget~er with th:e 
Statement of Objects arnd Reasons. 

The attention of the reader has already been drawn at several places 
in the Commentary on the Act to the fact that Bill No. XIII of 1939 
had undergone several modifications before it became Act XXVIII of 
1939, which has been commented upon in this volume. It is not however 
the case that all the cases of modification have been noted in the Com
mentary on the relevant sections of the Act. Moreover a facility to get 
a comprehensive idea o~ all 'and the nature of each of them at a glance 
is likely to be appreciated by those who will have to take their share in 
the satisfactory working of the Act and will therefore want to know its pre
vious history,l but will not have at their disposal the requisite amount 
of time for referring to the i~ue of the Bombay Government Gazette in 
which the Bill was first published and for comparing it clause by clause 
with the sections of the Act. Moreover copies of the Bill are not also avail
able even at the G. C. Press. I therefore reproduce below such of the clauses 
of the Bill as have undergone any modification whatever, either at the 
hands of the Select Committee of the Legislative Assembly or at those of 
the Assembly itself, without their marginal notes, which are not, in my 
opinion, very illuminating. For which of the modifications the said Com
mittee was responsible, will be clear from its Report which has been re
produced verbatim in Appendix IV infra. 

As published at pp. 117-52 of Pt. V of the issue of the Bombay 
Government Gazette dated 20th February 1939 the said Bill contained 
in all 82 clauses sub-divided as under :-

Chapter I. Cis. 1-3. 
II. 4-16. 

III. , 17-61. 

Chapter IV. Cis. 62-72. 

v. " 73-82. 

The full and short titles, the preamble, the headings of the chapters 

1. For the legitimate use that can be made of the previous history of any 
piece of legislation see the Commentary under the sub-heading Previous hi.st01y 
D/ the law under the main heading Referenc6 to, subject at pp. 24-25 supra. 
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ar1d the clauses, mentioned below together with the corresponding sections, 
have remained completely unmodified. The said clauses and sections 
are:-

Clau.ses of the Bill which have remained 
completely unmodified. 

Chapter II. Cis. 8, 13, 14, 16. 

III. , 18, 25, 28, 31, 36, 
44, 46, 49, 56. 

IV. , 65, 

v. .. 78, 79. 

Corresponding sections of the Act: 

Chapter II. Ss. 8, 13, 14, 16. 

III. 18, 28, 31, 34, 39, 48, 49, 
53, 62. 

IV. 71. 

v. 80, 81. 

Some of the clauses of the Bill were entirely deleted while there are 
some sections in the Act which never had any corresponding clauses in 
the Bill. They are:-

Clauses of the Bill which were 
mtircly deleted. 

Ch. III. Cl. 58. 

, IV. Cis. 64, 66, 67, 68, €9, 70, 7l 

Sections of the Act which had no 
correspor.ding clauses itl the Bill. 

Ch. III. Ss. 19, 21, 24, 43, 55, 56, 64. 

, IV. S. 70. 

, V. Ss. 74, 76, 85, 86. 

The clauses of the Bill which have been partially modified together 
with the corresponding sections of the Act are as follows :-

Clauses of the Bill which have been 
partially modlfted. 

Chapter I. Cis. 1, 2, 3. 

II. •• 4, 5, 6, 7, 9, 10, 11, 12, 15. 

III. , 17, 19, 20, 21. 22, 23, 24, 
26, 27, 29, 30, 32, 33, 34, 35, 
37, 38, 3~. 40, 41, 42, 43, 45,1 
47, 48, 50, 51. 52, 53, 54, ss,: 
57, 59, 60, 61. 1 

IV. " 62, 63, 72. I .. 
v. 73. 74, 75. 76, 77, 80, 81. 82. 

Corresponding sections cf the Act. 

I. Ss. 1, 2, 3. 

II. ,. 4, 5, 6, 7, 9, 10, ll, 12, 15. 

III. ,. 17. 20, 22, 23, 25, 26, 27, 29, 
30, 32, 33, 35, 36, 37, 38, 40, 
41. 42, 44. 45, 46, 47, 50, 51, 
52, 54, 57, 58, 59, 60, 61, 63, 
65, 66, 67. 

IV. ,. 68, 69, 72. 

v. .. 73, 75, 77, 78, 79, 82, 83. 84. 
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I reproduce below such portions only of the clauses in the left-hand 
column of the last table as are necessary in order to give an ide~ of the 
nature and extent of the modifications and the entire clauses mentioned 
in the table preceding the last. The words in brackets are common to the 
clause or sub-clause and the corresponding section or sub-section, those 
outside them occur in the clause or sub-clause only and wherever there 
are two brackets side by side there are additional words in the corres
ponding section or sub-section. 

CHAPTER I 
1. (1) X X X X X X X. 

(2} It shall (extend to the whole of the Province of Bombay) 
(except the town and island of Bombay) . 

(3) (It shall come into force on such date as the Provincial Govern
ment may, by notification in the Official Gazette appoint in this behalf).2 

2. X X X X X X X X. 

(1} ("Award" means an award made by the Board under) sec
tion 50 or as confirmed or ·modified by the Court under section 9. 

(2) X X X X X X X X. 

(3) ("Co-operative Society" means a society registered) under 
the provisions of the Bombay Co-operative Societies 

Born. VII of 11925· Act, 1925, or a society deemed to have been registered 
under the said Act. 

( 4) (" Court " means) a court of the First Class or Second Class 
Subordinate Judge (to which an appeal lies against the award of a Board 
under section 9) . 

(5) ("Debt" means x x x x or otherwise). 
( 6) (" Debtor " means-) 

(a) an individual-
( i) who holds any land used for agricultural purposes ; and 
(ii) who has been cultivating such land personally; 

(b) an undivided Hindu family-
(i) which holds land for agricultural purpcses; and 
(ii) which has been cultivating such land personally. 

2. Sub-clause (2) here reproduced was twice modified, once when Born. 
Act XXVIII of 1939 was passed by the Legislative Assembly and a second time 
when Born. Act VI of 1941 was promulgated by the Governor of Bombay. Sub
clause (3) was modified ,by Born. Act VI of 1941. For the nature of those modi
fications see p. 10 supra and the foot-notes thereunder. 
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Explanation :-For the puq:ioses of this clause an entry in the Rerord 
of Rights or any rerord maintained under the Born-

Born. V of 1879. bay Land Revenue Code, 1879, or rules thereunder 

showing that the person has been cultivating land personally from the 1st 
day of January 1936 shall be deemed to be conclusive evidence of such 
person cultivating the land personally. 

Note.-The definition of "Financing of Crops" in S. 2(7) of the Act is 
entin::lr new. The numbers of the remaining definitions (7) to (15) have accord
ingiy been altered in the Act into ( 8) to (16). 

( 7) (" Holder " means x x x but does not include--) 
(a) X X X X X X X X. 

(b) X X X X X X X X and 
(c) a tenant (other than a permanent tenant), 

(and the expression . x x x x construed accordingly). 
(8) X X X X X X X X. 

(9) X X X X X X X X. 

(10) ("Rules" means rules) (under section) 81. 

(11) ("Secured debt" means) x x x x (as 
St.-rurity) for the debt. 

(12) ("To cultivate personally" means x x x one's 
family.) 

Explanation I.-A person who is a minor or is subject to any 
physical or mental disability shall be deemed to cultivate the land per
sonally if it is cultivated by his servants or hired labour. . 

Exp/a11ation 11.-ln the case of x x x by any member of 
such family). 

Xote.-The subsequent sentence in the corresponding Explanation in the 
ddinition in the Act commencing v;ith the words " If there are no adult co
parcenti s" and rnding with the words "or hired labour or by tenants" is 
entirely new. 

( 13) X 

(14) X 

(15) X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X X 

X 

X 

X 

X 

X 

X. 

X 

X 

X. 

X. 

3. Save as othenvise expressly provided in this Act, nothing in 
s.ct:tions 17, 28, 29, 30, 2-1, '35, 36, 37, 38, 39, 40, 41, 48 and 49 (shall 
at:-l'ct x x x namely :-) 

(j) X X X 

< ii) (any tax x 
(iii) (any liability x 

X 

X 

X 

X 

X X X X. 

X ot.hef'\\·ise), and 
X any co-<>fX'rative society). 
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(Explanation :-x X X X X X x). 

N~te.-Heads (iv) and (v) in the same section of the Act are entirely new. 

CHAPTER II 

4. (1) X X X X X X X x. 

·(2) The Board shall consist of a Chairman and not less than two 
and not more than four other members. The Chairman and other mem
bers shall be appointed by the Provincial Government 

Note.-The above sub-clause is substituted by a new sub-section. (2) in 
the Act, sub-section (3) of the latter is entirely new, its sub-section (4) cor
responds to sub-clause (3) of the Bill, and sub-section (5) to sub-clause (4) 
thereof with a slight and unimportant change in phraseology. 

(5) If at any time the Chairman of the Board is temporarily pre
vented from discharging his duties for a period not exceeding one month, 
he may nominate any member thereof to act for him during his absence. 
On failure of the Chairman to nominate such member, the members 
present shall elect one of their own body to act as Chairman. On failure 
of the members to elect a Chairman, the Court shall nominate one of them 
to act as Chairman. The member so nominated. or elected as Chairman 
shall, while so acting, have the same powers as the Chairman. 

(6) Notwithstanding anything contained in this section, the Pro
vincial Government may for any local area or for any class of debtors 
in any local area appoint any individual or any body or association of 
individuals to be the Debt Adjustment Board. 

Note.-These two sub-clauses have been replaced by sub-sections (6) and 
(7) and sub-section (8) is entirely new. 

5. (1) X X X X X X X X. 

(2) (The dissolution of a Board) (or removal of its members under 
sub-section ( 1) shall not in any way affect the validity of proceedings x 
x x dissolution of the Board) or removal of any of its members. 

Note.--The only change in this sub-clauEe is the addition of the words "the 
occurrence of any vacancy on the Board through death, resignation " before the 
words " or removal of its members etc." in the first part of the sentence and the 
substitution of the words " or the occurrence of any such vacancy " for the 
words reproduced above at its end. 

6. ( 1 ) X X X X X X X X. 

(2) (Subject to the provisions of this Act x x x shall 
be final and binding for all purposes) as between the debtor and the 
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debtor's estate on the one hand and on claimants against him or it and 
all persons claiming through or under them on the other. 

7. Note.-Section 7(1) is the same as clause 7 of the Bill with this differ
ence that the matters mentioned in sub-clauses (a) to (d) are mentioned in the 
section in sub-clauses (b) to (e), that mentioned in sub-clause (a) therein being 
entirely new. 

Sub-.>ection (2) od' the section is also entirely new. 

8. X X X X X X X X. 

9. (1) [Every award x x x x x sub-section 
(4) of section] 21 X X X X X X. 

(a) to the Court of the Subordinate Judge of the First Class 
X X X X X X X X (and) 

(b) to the Court of the Second Class Subordinate Judge x x 
X X X X X X X x. 

(2} [Every decision x x x sub-section (3) of section) 
21 (or under sub-section (2) of section) 32 rejecting the application on 
the groond that the debtor does not fulfil any of the conditions set out 
therein x x x x x special (jurisdiction the Board 
may have been established). 

10. (An appeal X X X X 30 (days X X X) ; 

X X X X X X X x. 

11. (A memorandum of appeal x x x x) :-
(a) (x x x x sub-section (3) of section) 21 (or under 

sub-section ( 2) of section) 32 x x x x x. 

N ote.-Sub-elause (b) in this clause is the same as the corresponding sub
clause in the section except that the dash and the words "on the amount in 
cii~pute" before the words " at the rate payable etc." in the latter are new. 

12. (No decision or award of the Board) the value of the subject
matter involved in which is less than Rs. 1000 (shall be modified or set 
aside x x x grounds :-) 

(a) x 

(b) X 

(c) x 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X. 

x. 
X. 

Xott.-There is an additional clause (d) in the correi"poflding section of the 
Act. . 

13. X X X X X X X X. 

14. X X X X X X X X 
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15. (1) (A Board x 
limits it is established. 

X X within) whose local 

Note.-Sub-dause (2) of this clause is the same as sub-clause (2) of the 
section in the Act with this difference that before the words " as he thinks fit '' 
at the end the words " and may pass such orders thereon " have been inserted 
in the latter. 

16, X X X X X X X X. 

CHAPTER Ill 

17. Note.-The only change made in sub-clause (1} of clause 17 is the 
substitution of the words " eighteen mo.nths " for the words " one year " in its 
first line. 

Sub-clauses ( 2) , ( 3) and. ( 4) are also the same but the proviso to the last 
is newly added. Sub-clause (5) has also remained unmodified. Thus except 
for the change in the jperiod in sub-clause {1) and the addition of the proviso 
in sub-clause {4)' S. 17 is in th~ same terms as clause 17 of the.Bill. 

1& X X X X X X X L 

19, (1) X X X X X X X X. 

(2) The adjustment of debts of such debtor under this Act shall 
not affect the liability of the surety or any other person who is jointly 
and severally liable with the debtor in respect of the whole of the debt 
notwithstanding the fact that such debt has been adjusted. 

20. Note.-This clause corresponds to S. 22 of the Act as it was originally 
passed by the Legislative Assembly with this difference only that in sub-clause 
(4) the word "an" before the word "application" was substituted by the 
word "any··. Born. Act VI of 1941 has howeveT inserted in clause (e) of both 
the sub-sections of section 22 certain additional words which were necessary 
consequent on the amendment of S. 1 (3) enabling the Provincial Government 
to put the material sections of the Act into operation only in selected areas 
of the province. s · 

21. (1) (If any debtor x x x x may, within) the 
period specified in sub-section ( 1) of section 17 (make an application 
x x x x x section 17 lies). 

(2) (Every such application x x x x manner. It 
shall be accompanied with a court-fee) payable under section 7 of the 
Court-fees Act, 1870, as if the application had been a suit for money and 
the total amount of the debts payable by the debtor under the settlement 
had been the amount claimed in such suit. 

3. See pp. 103-04 supra. 
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No/e.-Sub-section (3) of the corresponding section 23 of the Act is the 
same except for the number of the section referred to therein which is changed 
from " 32 " to " 35 " as it ought to be. The same is the case with sub-section 
( 4), the figure " 50 " therein being substituted by the figure " 54 ". 

( 5) X X X X X X X X. 

22. Note.-Sub-clause (1) is the same asS. 25 of the Act v;ith the differ
ence that the figure " 21 " therein is substituted by the figure " 23 " and the 
worc!s " unless an award has be€n made in terms of section 24 " have been 
added in view of S. 24 having been enacted. 

(2) Nothing in this section shall apply to the settlement of any 
dtbts due from a debtor in respect of whose debts, a Board is not com~ 
pttent to entertain an application for adjustment under section 23. 

23. (No application under section 17 or section) 21 (shall be 
entertained x x x x (unless the total) principal (amount 
of) secured (debts x x x x 1939) as disclosed in the deeds 
filed before the Board (is not more than Rs. 15,000) and not less than 
Rs. 100. 

24. Note.-This clause is t~e same as section 27 with this difference 
only that in place of the figure "21 ", the figure "23" has been substi
tuted. 

25. X X X X X X X X. 

26. (Notwithstanding x x x x) a Court or (x x x 
or on its or) (on his own motion) x X X X X (limits Of 

such) Court (or Judge x x x x such limits) . 

27. If a debtor or a creditor by or against whom an application for 
adjustment of debts has been made under section .17 or who is a party 
to an application for recording a settlement made under section 21 dies, 
the proct-edings in regard thereto, shall (unless the Board otherwise 
directs,) be continued so far as may be necessary for the adjustment of 
tht debts due by the deceased debtor or to the deceased creditor or the 
T{:(;ording of the settlement arrived at with him as the case may be. 

2R X X X X X X X L 

29. (.1) (Every debt x x x x x no application for-
recording a settlement is made under section) 21 within the said period, 
(and every debt due from such debtor in respect of which a statement 
X X X X section) 28 (shall be deemed X X X the 
creditor) had no opportunity of making (an application under section 17 
X X X X X ~ion) 28 
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(2) (Nothing in this x x x x) debts due from any debtor 
in respect of whose debts a Board is not competent to entertain an appli
cation for adjustment under section 23. 

Note.-It should be noted that sub-section (2) of the corresponding section 
32 of the Act proceeds on quite a different principle, namely that of introducing 
an exception in case of a dishonest debtor. 

30. Note.-Sub-clause (1) contains the only change that in place of figure 
" 21 " the figure " 23 " was substituted. 

Sub-clause (2) is word to word the same but the comma after the word 
... accounts '"' which there was in the sub-clause has been omitted, perhaps in
advertently. 

31. X X X X X X ~ 

32. (1) (On the date x x x x x x issues:-) 
(a) (Whether the person x x x x x made) holds land 

used for the purpose of agriculture and whether he personally cultivate3 
land; 

(b) (Whether the total) principal (amount of) secured (debts x x 
x x x x x 1939) as disclosed in the deeds filed before the 
Board is not more than (Rs. 15,000) and is not less than Rs. 100. 

( 2) If the Board x x x x x x) does not hold land 
used for the purpose of agriculture or that he does not personally cultivate 
the same or that the total amount of secured debts claimed as being due 
from such person on 1st January 1939 as disclosed in the deeds filed before 
the Board is more than Rs. 15,000 or is less than Rs. 100, the Board will 
dismiss the application forthwith. 

·(3) An appeal shall lie to the Court against the decision of the Board 
under sub-section (2). 

Note.-The clause of the Bill ends here. It may be remarked that the third 
sut-clause was superftuoos in view of the provision for an appeal contained in 
clause 9(2) of the Bill. It was therefore rightly omitted and that sub-sections (3) 
and ( 4) which are entirely new have been added in the corresponding section 35. 

33. (If an application made by a creditor under sub-section (2) d 
section 17 is dismissed under section) 32 ( on the ground that the total) 
principal (amount of) secured debts (claimed from a debtor as being due 
on 1st January 1939) as di£closed in the deeds filed before the Board (is 
more than Rs. 15,000) or is less than Rs. 100, (the Board shall direct the 
amount of the court-fee paid by the creditor making the application to 
be refunded to the creditor) and may also direct the debtor to pay a!J 
costs of proceedings to the creditor. The amount of costs so directed to 
be paid sh9ll be recoverable from the debtor as an arrear of land revenue. 
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34. (All pending suits x x x x x under this Act) (and 
if such person x x x x x under the said section shall if the 
total) principal (amount of) secured (debts due from such debtor) as dis
closed in the deeds produced before it (is not more than Rs. 15,000) and 
is not less than Rs. 100, (be transferred x x x x x under 

: section 17 lies. The de:.:ision of the Court on the points whether x x 
x x x x and whether such) principal (amount of his debts is 
not more than Rs. 15,000) or is not less than Rs. 100 (shall be final). 

No'le.-Except the addition of the incidental proceedings the changes in the 
first paragraph are such as are due to the amendment of clause 23 ( S. 26). The 
second paragraph in the corresponding section 37 is entirely new. 

35. (If the Board finds x x x x x to be a person-) 

(a) holding land used for the purpose of agriculture, 

(b) personally cultivating the land and 

(c) the total principal amount of the debts claimed as being due from 
whom on 1st January 1939 and as disclosed in the deeds filed before the 
Board is not more than Rs. 15,000, and not less than Rs. 100 
the Board shall proceed x x x x x x for the adjustment of 
debts). 

36. X X X X X 

3 7, (The Board shall inquire x 
to do) . 

X X. 

X X X x unnecessary so 

.'Vol e.-The proviso in the corresponding section 40 is entirely new. 

38. (When the amount x x x x x that such admission 
is true), (the Board shall not be bound x x x x section) 37 
(but x x x x x x x to inquire as aforesaid). 

Note.-The only changes in this clause are the addition of the words "and 
rr:adc \'oluntarily " after the wcrd " true " and the substitution of the figure "4J" 
!or the figure " 37 ", 

39. ( 1). 1\' ote.-The only change made in this sub-clause is the suooti
tution of the figure "40" for the figure "37 ". 

(2) So/e.-Rules (a) to (d) are the same. 

(e) In the account of interest there shall be debited to the debtor, 
yearly, simple interest on the balance of principal for the time being out
~t;.:nding, at 6 per cent. per annum or the agreed rate, whichever is less, 
in respect of any debt incurred before the first day of January 1939 and 
at 9 per cent. per annum or the agreed rate whichever is less, in respect of 
any debt in::urred after such date : 



336 THE BOMBAY A9RICULTURAL DEBTORS RELIEF ACT [App. II 

Note.-It should be noted that there have been very material additions and 
alterations in the corresponding rule (e) in S. 42 ( 2) . 

(f) X 

(g) X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

x. 
X. 

40. N ote.---The main provision in S. 44 is the ·same as that in the Bill 
except that the figure "42" has therein been substituted for the figure "39 ", 

The !proviso in the section is also in the sa~e terms except that the word 
'' any " has therein been substituted for the article " a " before the word " smr 
pension." 

41. (1) (Notwithstanding x x x x x contract) in the 
hearing of any (application made under section 17) whenever it is alleged 
by a debtor that any transaction though purporting to be a sale was a 
transaction of the nature of a mortgage the Board shall-

( a) declare the transaction td be in the nature of a mortgage, if the 
property to which the transaction relates was sold by him to the creditor 

. on or after the first day of January 1927, and the consideration for the 
transaction was payment of any antecedent debt, wholly or in part ; and 

(b) unless it is proved to the contrary presume the transaction to 
be in the nature of a mortgage if such property was sold by the debtor 
after the first day of January 1927, and the person to whom it was sold 
is a money-lender. 

(2) Nothing in this section shall apply to-

(i) any transaction which has been adjudged to be a sale by a decree 
of a court of competent jurisdiction ; and 

(ii) any property belonging to a debtor and purchased by a third 
person from the transferee of a debtor on or before the 15th day of February 
1939. 

Explanat!-on.-For the purposes of this section, "money-lender" means 
a person who ordinarily carries on the business of advancing loans either 
solely or in common with any other business. 

Note.-It can be easily seen on a comparison of this clause with the corres
ponding S. 45 of the Act that it has been considerably changed in form and partly 
in substance, 

42. Nothing in sections 37 to 40 shall apply to a debt due from a 
debtor payable under a decree or order of a civil court. In the case of 
every such debt the amount due on the decree or under the order on the 
date of the institution of the application shall be deemed to be the amount 
found due from the debtor on such date for the purposes of this Act : 
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Provided that if any such decree was passed with the consent of the 
parties or in terms of an award, the Board may if it is satisfied that such 
decree or award was obtained or made by fraud, misrepresentation or 
mistake inquire and take accounts under sections 37 to 40 in respect of the 
debt due under the decree as if no such decree was passed, or award was 
made. 

1 Note.-This clause seems to have been considerably modified both in form 
and substance before being given a place in the statute. 

43. ( 1) X X X X X X. 

( 2) (The Board shall also give x .... x .... x .... x by the debtor). 
Note.-The words "and also to any person who is entitled to maintenance 

frcm the debtor under a decree or order passed by a competent court" which 
follow the word "debtor" in the corresponding sub-section (2) of S. 47 and 
also the additional sentence commencing with the words " In the case of any 
debt " are newly added. 

3) (On the receipt of x x x x local authority) or the 
person entitled to maintenance, (as the case may be) (shall, x x x 
section) 47, x x x x (due by the debtor). 

Note.-The words "as also any recurring liability"' which follow the word 
•• d1•btor" in the corresponding sub-section in the Act are new. 

( 4) X X X X X X X. 

(5) X X X ' X X X X. 

44. X X X X X X X. 

45. • The value of the property shall be the market value of the pro
perty at the date of the application for adjustment of debts. 

Note.-A comparison of this clause with the corresponding S. 50 of the Act 
will make it clear that in place of the general rule of the above nature, the 
Legislature has laid down some definite rules and further given power to the 
Provincial (n:ernment to prescribe the manner in which the market value of 
the property and assets should be determined. 

46. X X X X X X X • 

.\"ote.-As between clauses 45 and 46 the order seems to have been slightly 
changed while gi\"ing them a place in the statute. The change is this :-

\\'e have seen that section 47 of the. Act corresponds to clau~ 43 and sec
tion 49 to clause 44 but the section which corresponds to clause 45 is 50 not 
49 "hile that which corresponds to clause 46 is section 49. 

47. (The paying capacity x x x x the following items :-) 
(a) (if the amount x x x x of the value of the) pro-

perty on which such debt:> are secured, (the difference x x x x 
such prup::rty J. 
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(b) (eighty per cent. of the value of the) property of the debtor 
which is not subject to the liability of secured debts excluding such property 
as would be exempt from attachment in execution of a decree of a civil 
court under the Code of Civil Procedure, 1908; and 

(c) the value of other assets of the debtor calculated as follows :
The net annual income of such assets capitalized at 6 per cent. 

Note.-It can be seen easily that this clause has bten considerably modified 
both in form and substance before being given a place in the Act as section 51. 

48. (1) X X X X X X X X. 

(2) X X X X X X X X. 

( 3) (a:) If the debts x x x x eighty per cent. of 
the value of the property) belonging to the debtor, (such debts x x x 
x x x of such property) . 

(b) The remaining portion of such secured debts after they fire scaled 
down under clause (a) shall be deemed to be the unsecured debts of the 
debtor and shall be scaled down pro rata to eighty per cent. of the value 
of the paying capacity of the debtor. 

( 4) (If the debts x x x x x are both secured and un-
secured, x x x x x pro rata to) the amount mentioned in 
clause (a) of sub-section (3) and the remaining portion of the secured debts 
shall be scaled down pro rata to the value of the paying capacity of the 
debtor. 

Not e.-Sub-clauses (3) and ( 4) seem to have been considerably changed 
before being given a place in sOO:ion 52 of the Act. Sub-clause (3) (b) giving 
a substantial right to a second creditor seems to have bten dropped altogether, 
with the result that sub-clause (S) (a) has become sub-section (3) in the said 
s~tion. 

4~ X X X X X X L 

50. (1) (After determining x x :x: X x an award): 

Provided that no such award shall be made unless the debtor is at 
the date of such award a member of a resource society approved by the 
Provincial Government. If the debtor is not a member of such society, 
the Board may require him to become such member within such time as 
may be fixed by the Beard. If the debtor fails to become such member 
within the time so specified, the Board shall dismiss the application for 
the adjustment of his debts and shall require the debtor to bear his own 
costs and to pay all the costs of his creditors. If the application for the 
adjustment of debts was made by the creditor under sub-section (2) of 
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section 177, the amount to court-fee paid by the creditor shall be refunded 
to him. 

Note.-This proviso seems to have been dropped altogether from the corres-
ponding sub-section { 1) of section 54 of the Act. 

(2) (The award shall be x x x x x particulars:-) 
(a) X X X X X X X 

(b) (Particulars of all debts x x x x x section) 48 : 
(Provided that x x x x debtor) so that the charge shall 
be created on the eighty per cent. of the aggregate property .of the debtor : 

(Provided further x x x x 
(c) X X X X X X X 

{d) (particulars of x x x x 
(e) X X X X X X X 

(f) X X X X X X X 

(g) (the priority x x x x 
[ (i) debts due to Government, 
(ii) debts due to local authorities] 
(iii) secured debts, 
iv) debts due to co-operative societies, 

( v) unsecured debts : 

x in the said settlement ; ) 

X. 

x under section) 46 ; 
X. 

x. 
x shall be follO'W'ed :-) , 

(Provided) that the priority inter se in the case of secured debts shall 

IV of 1882. 
be determined in accordance with the provisions of the 
Transfer of Property Act, 1882, and that (in the case 

of) other (debts falling under the same class), in order of time .in which 
the debts were incurred ; 

Note.-It deserves to be noted here that in place of the 5 items in this sub
clause there are S€\'en in the corresponding portion of the sub-section in the Act 
and that the provisions as to the existing items and the proviso also have been 
considerably modified. 

( h ) the instalments x x x x x paid : ) 

(Provided that x x x x x twenty-five;) 

Note.-The corresponding particular in the sub-section contains a second im~ 
portant proviso and an explanation containing a definition of an important term 
which does not find a place in the definition-clause. 

(i) X X X X X X X. 

(j) [the rate of interest x x x x x clause (e) :] 

(Provided that x x x x x originally incurred,) whichever 
is less. 
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Note.-In the corresponding proviso in this particular in the sub-section of 
the Act there are the words " or rate allowed by the decree in respect of such 
1:1ebt, whichever is lowest " after the words " originally incurred ". 

(k) X X X X X X. 

(l) X X X X X X X. 

Note.-The corresponding particular in the sub-section of this section con
tains two important provisoes subsequently added. 

(m) X X X X X X. 

(n) X X X X X X ' X. 

Note.-Sections 55 and 56 of the Act are entirely new. 

51. (If after an award is ·made under section) 50, (the Board 
x x x x x the provisions of this Act) . 

Note.-The corresponding section 57 of the Act contains quite a new proviso 
·by way of an exception to the general rule contained in the section. 

52. Note.-This clause is word to word the same as the correspo!Ilding 
sub-section ( 1) of section 58 of the Act but there is a second sub-section therein 
as to the Court to which an ~peal would in a case falling under sub-section 
(1) lie . 

. 53. (Notwithstanding any law x x x x to any creditor) 
(by any debtor x x x x x section) 50 (shall be held to be 
the amount due from such debtor to the creditor) (on the date of such 
.award in any suit or proceeding is a party). 

Note.-The changes made in this clause are that along with a creditor, a 
b:rnk is mentioned at two places in view of the enactment of the new section 55 
and that the figure " 50 " has been substituted by the figures " 24, 54, or 55 ". 

54. (1) (An award made under section) 50 (shall direct) that the 
debtor (shall pay) (the difference between the court-fee actually paid on 
the application for adjustment of debts or in case of suits and applications 
for execution transferred to the Board under section) 34 (on the plaint 

VII of 1870. 
in the suit or on such application and the fee which 
would have been payable under section 7 of the Court

fees Act, 1870, as if the application for adjustment of debts, or the suit or 
application for execution had been a suit for money and the total amount 
of the debts declared due from· the debtor had been the amount claimed 
in such suit) . 

(2) Such fee shall be the first charge on the property of the debtor. 
Note.-The changes effected in this clause while giving it a place in the 

statute as section 60 are :-(1) the word "debtor" has been substituted by the 
word "party", {2) the figure "50" is substituted by the figures "54 or 55", 
(3) the figure "34" is substituted by the figure "37 ", ( 4) instead of the whole 
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of the difference between the two amounts of court-fee, one-half of that difference 
is made payable, ( 5) two entirely new provisoes have been added in sub-clause 
(1) and (6) the words "Notwithstanding anything contained in any law" have 
been added in the beginning of sub-clause ( 2). 

55. (1) The Board (x 

Court) : 
X X X x section) 50 (to the 

(Provided that x x x x x transmitted), the debtor shall 
pay (the balance of court-fees payable under the award). 

( 2) (If the debtor x x x x court-fees) (the Board 
may transmit x x x x shall be) paid to him by the debtor 
and shall be recovered from him as an arrear of land revenue. 

Note.-The changes made in sub-clause (1) while adopting it as section 62 
0) are :-(1) the substitution of the figures "24, 54 or 55" for the figure" 50" 
in the main provision and the substitution of the word " party " for the word 
.. debtor " in the proviso thereto. 

In sub-clause (2) also the word "debtor"' is substituted by the word 
•· party " and the principle that the balance shall be recoverable as an arrear of 
land rt:·venue is abrogated, v.ith the result that it becomes recoverable as an 
ordinary debt by the creditor who is allowed to add it to the amount claimable 
by him under the award. 

56, X 

57. (1) 
for execution. 

X X X X X X. 

(The award so registered) shall be sent to the Collector 

(2) If the debtor'makes a default in payment of the amount due 
under the award, such amount shall be recoverable as an arrear of land 
revenue on application to the Collector made by the creditor within 30 
<lays from the date of default. 

( 3) If the Collector has under sub-section ( 1) 4 received any amount 
which was payable in accordance with the terms of the award, he shall 
proceed to make payments in accordance with the order stated therein. 

< 4) If the award directs the delivery of the possession of the pro
perty to the debtor the Collector on being satisfied that conditions, if any, 
subject to which such delivery is to be made are fulfilled, shall deliver the 
same to the debtor in the prescribed manner. 

( 5) lf the award directs the sale of any property for the recovery 
<>f any debt, the award shall be executed by the Collector as if it was the 
.decree of a civil court. 

4. It seems that the figure hue should be (2) in>.~:ead of (1). 

26 
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( 6) The Collector may delegate any or all of the powers conferred 
by this section to any of his subordinates not below the grade of a Mam
latdar or Mahalkari. 

(7) The Provincial Government may direct that all or any of the 
powers to be exercised by the Collector under this section shall in any area 
be exercised by such officer as may be specified. 

Note.-The corresponding section 63 of the Act confers the power of execut· 
ing the award on the Court registering it and that too as if it were its own 
decree. This means that it is executable under the law contained in the Civil 
P1ocedure Code. Sub-clauses (Z) to (7) were therefore rendered unnecessary 
and have consequently been deleted. On the other hand one entirely new pro
viso (no. Z) has been added in order to leave unaffected the rights which the 
Government, local authorities and co-operative societies have under other Acts 
of recovering their respective dues in other ways. In additien to it there is also 
a new proviso (no. 1) re-iterating the right of the bank reserved by section(3) 
of the new section 55 of the Act. 

58. If the debtor ceases· to be a member of a resource society approved 
by the Provincial Government at any time after the award is made, the 
Collector to whom the award is sent for execution shall require the debtor 
to become a member of such society within such period as may be fixed. 
If the debtor fails to become such member, within the time so specified. 
the award shall be deemed to have been cancelled and the application for 
the adjustment of debts shall be deemed to have been dismissed. In such 
a case the Collector may order the debtor to pay. such amount as he thinks 
fit as the costs of the proceedings and the amount so ordered to be paid 
shall be recoverable as an arrear of land revenue. The amount of the 
court-fee, if any, paid by the creditor shall be refunded to him. 

Note.-The above-clause has been deleted altogether. Section 64 of the 
Act is entirely new. 

59. (Notwithstanding any law x 
and 76 (no alienation x x x 
the award is fully paid by him. 

x x x x sections) W 
x valid) until the amount of 

Note.-It may be noted that the changes made in this clause while adopting 
it as S. 65 of the Act are :-( 1) the substitution of the figure " 66 " for the 
figures "60 and 76 ", (2) the omission of the words "until the amount of the 
award is fully paid by him" and (3') the softening of the rigour of the rule 
contained in the section by introducing an exception by the words " except with 
the previous sanction of the Provincial Government " at the end. 

60. (Notwithstanding anything contained x x x x x in 
Lhe interest of a debtor that) his property or any part thereof (should 
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be sold x x x x x the sale of such) property (for such pur-
pose. The property x x x x x in the manner prescribed. 

Note.-The only change made in the above clause while adopting it asS, 66 
of the Act was the substitution of the words " any of his property " for the 
words " his property or any part thereof and of " such part of the property " 
for the words " such property ". This change is however an important one for 
in no case can the whole of the property of a debtor be now ordered to be sold 
by the Board or the Court for the liquidation of his debt or a part thereof. In 
addition to that the section oontains a new proviso putting a further limitation 
on the quantum of the property of a debtor that can be ordered to be sold under 
the said section. 

61. (No pleader x x x x x before the Board under this 
Act) except with the permission of the Board. 

Note.-The main provision in the corresponding section 67 of the Act is in 
the same terms as this clause but with the words outside the brackets omitted. 
The said section however oontains a proviso (no. 1) oonferring upon the Board 
the power to allow a party before it to appear by a pleader, or any of the other 
practitioners mentioned in the section on certain specified terms. It contains 
another proviso (no. 2) also conferring upon a woman exempted from personal 
appearance in a civil court under S. 132 of the Civil Procedure Code, 1908, the 
right to appear by an agent duly appointed for the purpose. 

CHAPTER IV. 

62. (1) (If at any stage x x x x x section) 48, the 
Board may (make an order adjudicating the debtor to be an insolvent.) 

(2) If the debtor is in default in payment of (two consecutive or any 
three instalments) payable under the award, the O:>urt may make (an 
order adjudicating the debtor to be an insolvent.) 

1\"ote.-This clause, to which section 68 of the Act corresponds, had these 
two sub-clauses ooly. The changes introduced in the first are :-(1) the substitu
ticn of the figure "52" for the figure "48 ", (2) the introductioo of an additional 
reason for which adjudication can be made, and (3) the substitution of the word 
.. shall " for the word " may " which changes the whole force of the prO\ision. 
Tht> changes introduced in sub-clause ( 2) are :-(1) a change in the oonstruction 
of the sentence, ( 2) a specific mention of " the U>urt " which can exercise the 
power conferred by it and (3) a change in the nature of the ronditions any of 
which should be fulfilled before the power can be exercised. Sub-section (3) 
and the PfO\'i!lO under i1 are entirely new. 

63. 1\'ott.-The only difference between this clause and the corr~-ponding 
section 69 of the Act is that the figure " 62 " therein has been substituted br 
t:t~ figure " 68 ". 

64. ( 1) In determining the debts and liabilities of the insolvent, if 
an award has been made regarding the adjustment of debts of the debtor 
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the decision of the Board in the award regarding the amount of the debts 
and liabilities of the debtor, the creditors to whom they are due or owed 
and all other particulars regarding the same shall be conclusive :-

Provided that if the debtor alleges that he has made any payment in 
satisfaction of any debts due by him or satisfied any of his liabilities after 
the date of the award, the Court shall inquire into the question and shall 
determine the same. 

If no such award has been made, the Court shall determine the debts 
and liabilities of the debtor in the manner provided in sections 35 to 40 
(both inclusive). 

(2) The Court shall also de~ermine the amount of any debts due 
by the insolvent of the nature specified in section 3. 

Note.-The above clause has been deleted altogether and section 70 of the 
Act which takes its place is entirely new. 

65. X X X X X X X ~ 

66. The Court shall appoint a receiver. 

67. ( 1) No immovable property of the insolvent shall vest in the 
receiver ; but the Court, on application or of its own motion, ma:y direct 
the Collector to take into his possession, for any period not exceeding seven 
years from the date on which the receiver has been appointed, any immov
able property to the possession of which the insolvent is entitled, and 
which, in the opinion of the Court, is not required for the support of the 
insolvent and the members of his family dependent upon him, and subject 
to any rules that the Provincial Government may from time to time make 
in this behalf, to manage the same for the benefit of the creditors by let
ting it on lease or otherwise :-

Provided that, if the insolvent or his representative in interest at any 
time pays into Court the balance of the scheduled debts then unpaid, he 
shall, subject to any rights created in favour of other. persons by the Col
lector, be entitled to recover possession of such property. 

(2} A Collector managing property under this section shall during 
the management have all the powers which the owner might as such have 
legally exercised, and shall receive and recover all rents and profits of 
such property, and for the purpose of recovering such rents and profits 
shall have, in addition to any powers possessed by an owner, all powers 
possessed by a Collector for securing and recovering the land revenue due 

to the Provincial Government except the powers men
Born. V of 1879. tioned in the Bombay Land Revenue Code, 1879, 

strtion 150, clauses (b), (d) and (e). 
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(3) . Nothing in this section shall authorise the Court to direct the 
Collector to take into his possession any houses or other buildings belong
ing to and occupied by a debtor. 

68. ( 1) The Court may also, on application or of its own motion, 
direct that any property belonging to the insolvent, be taken possession 
of by the creditors for such period not exceeding 15 years as the Court 
may specify for recovery and discharge of the debt due to such creditor. 

(2) A creditor who takes possession of property under this section 
· shall during the period he is in such possession have all the powers which 

the owner might as such have legally exercised and shall receive and re
cover all rents and profits of such property during such period. 

69. ( 1) When any debt is secured on any portion of the insolvent's 
immovable property, the Court, on application or of its own motion, may 
direct the Collector, if he can obtain a premium equal to the amount cf 
such debt by letting such property for a term not exceeding twenty years, 
to let such property, and, if he cannot so obtain such premium, to sell 
· such property under the provisions of the Code of 
Y of 1908· Civil Procedure, 1908. 

(2) Where property is let under this section the premium shall be 
applied to the payment of the debt, and the rent, if any, shall for a period 
of seven years from the date of such letting be paid to the receiver and 
thereafter to the insolvent or his representative in interest. 

( 3) When property is sold under this section, the sale-proceeds shall 
be applied, first, to the payment of the debt, and the balance, if any, shall 
be paid to the receiver. 

70. So long as any management under section 67 or possession by 
crt'ditors under section 68 or letting under section 69 continues, the in
sol\'ent and his representative in interest shall be incompetent to mortgage, 
charge, lease or alienate the property managed, taken possession of or 
let or any part thereof. 

71. When the balance available for distribution among the sche
duled creditors has been distributed, the claims of such creditors shall be 
dL't'med to have been discharged, except as regards the right to share in 
the profits of any property managed by the Collector under section 67 or 
k·t by him under section 69. 

So/e.-Section 71 of the Act corresponds to clause 65 of the Bill while 
cbu~s 66 to il thereof have been entirely deleted. 

72. (No appeal x x x x Chapter.) 
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Note.-The corresponding section 72 of the Act contains an exception 
to the general provision in this clause introduced by the words " except 
on the ground " &c. after the word " Chapter ". 

CHAPTER V 

73. Note.-The corresponding section 73 of the Act has the words "Ex
cept as otherwise provided by this Act and notwithstanding anything contained 
in any other law " just before the words " No Civil Court " &c. and the follow
ing matter appearing as (no. iv) in the clause has been deleted from it. 

( iv) The recovery of any debt which has been deemed to have been 
discharged under section 71. 

7 4. (In computing the period x x x x Court,) or 
in respect of which the application for adjustment is dismissed under the 
proviso to sub-section (1) of section 50 or is deemed to have been dis-
missed under section 58 (the period x x x shall be excluded). 

Note.-Sectioo 75 of the Act corresponds to the above clause, section 74 
thereof being entirely new. 

75. (1) (No debtor x x x x to a resource society) 
(shall alienate or encumber x x x x of the society) . (Any such 
alienation x x x x x shall be void). 

(2) X X X X X X X X. 

Note.-The section of the Act which corresponds to this clause is 77, sec
tion 76 thereof being entirely new. Such additional words as are found in sec
tion 77 ( 1) between the words " to a resource society " and the words " shall 
alienate or incumber " and between the words " of the society ". and the words 
" Any such alienation " &c. were required to be added owing to the desire of 
the Legislature to place the authorised person in the same favourable position 
as a resource society. 

76. (1) (The Provincial Government x x x any individual) 

or body of individuals (to advance loans x x x x x 
under this Act). 

(2) X X X X X X X X. 

(3) Nothing in section 59 or sub-section (2) of section 75 shall 
c;pply to alienation or incumbrance made in favour of individuals or bodies 
of individuals so authorised. 

Note.-Sub-sectioo (1') of the corre;,ponding section 78 empowers the Pro
vincial Government to authorise " any individual, joint stock company or other 
as..<ociation" to advance loans to debtors. Sub-clause (3) of this clause does 
not appear in the section in any form. 
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77. (The Provincial Government x x x to the Collector) 
(any of the powers x x x by it) (under this Act). 

Not e.--The section of the Act corresponding to this clause is 79. The ad
ditional words in that section between the words "Collector" and "any" and 
between the words "it" and "under" authorise the Government to delegate 
;;my of its own or the Collector's powers under this Act to any other officer as 
well as to the Collector. 

7& X X X X X X X L 

7~ X X X X X X X L 

Note.-These clauses appear in the Act as sections 80 and 81. 

80. (Whoever-(a) X X X X X X X. 

(b) X X X X X X X X. 

(c) fails or neglects to furnish any information required by the 
Board or Court (or) 

(d) X X X X X X X X (shall, on convic-
tion x x x x x to imprisonment which may extend to) 

two years (or to fine or to both). 
No/e.-Sub-clause (c) in the corresponding section 82 of the Act is entirely 

new. The maximum punishment of imprisonment provided in the Act is six 
months instead of two years. 

81. ( 1) X X X X X X X X. 

( 2) (In particular x x x x namely :-) 
(a) (the procedure in proceedings before the Board under section 7), 

(and on appeals before Courts under section 9) ; 

Note.-The section of the Act to which this clause corresponds is.83. Sub
clause (I) of the Bill is the same as sub-section ( 1) of the Act. The introduc
tory portion of the provision in sub--section (2) is also the same as that in the 
sub-clause of the Bill. But there are several modifications in the purposes enu
merated therein. One of such modifications is that purpose (a) in the sub
section of the Act which has reference to the pro\isions of sectioo 4 of the Act 
is entirely new. Consequently purpose (b) in the sub-section is PIJl1X)Se (a) 
in the BilL Therein too several new words have been added between the 
WCJrds " under section 7 ", and the words .. and on appeals" &c. 

(b) X X X X X X X X. 

(c) (the form of x x x x x of section) 20; 
(d) (the form of application x x x of section) 21 (and the 

manner x x x x x of section 21) ; 
(t) (the manner in which notice under section) 28 (shall be served 

or published) ; 
(f) <the inventories x x x 

books of accounts, x x x 
x of section) 30 (and the 
x of section 30 ; 
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(g) (the manner of x x x 
(h) (the time within which x x 

rity) (is required to intimate x 
tion) 43; 

X 

X 

X 

of section) 31 ; 
x or a local autho-
X X under sec-

N ote.-Purposes (b) to (h) in the sub-clause of the Bill are the same 
as purposes (c) to (i) in the sub-section of the Act with the modifications 
above indicated. Purposes (j) and (k) in the Act are entirely new. 

(i) (the form of award x x x of section) 50; (and other 
particulars to be included in the award under) (clause ( n) of 
sub-section (2) of section) 50; 

(j) the manner of delivery of property to the debtor under sub
section ( 4) of section 57 ; 

Note.-Purpose (i) ir1 the Bill appears as purpose (I) in the Act with the 
modifications above-noted. Purpose (/) of the Bill appears to have been deleted 
altogether. 

( k) (the manner of sale x x x x under section) 60 ; 
Note.-This purpose appears in the Act as purpose (m). Pm;pose (n) in 

it is entirely new. It seems to have been inserted because of the enactment of 
the new section 76. 

(l} (the conditions on which any individual) or body of indivi-
duals (shall be authorised x x x under section) 76. 

Note.-This appears in the Act as purpose (o) with the modifications noted. 

(3) X X X X X X X X. 

82. (On the date on ·which) this Act comes into force, (the Bom

Born. \'lll of 1938 
bay Small Holders Relief Act, 1938) shall be deemed 
to have been repealed. 

Note.-The section of the Act corresponding to this clause is 84. The clause 
was however considerably modified before being adopted by the Legislature 
while passing Bombay .4ct XXVlll of 1939. It was again further amended by 
S. 4 of Bombay Act VI of 1941 promulgated by H. E. the Governor of Bombay 
in the e."tercise of the power conferred on him by S. 93 of the Got•mlmetll oJ 

India Act. 1935. 

Further, sections 85 and 86 were added for the first time when the 
Act of 1939 was pa.."Sed and .they too were amended by sections 5 and 6 
of the Act of 1941. For the nature and extent cf those modifications ~ee 
the sections of the Act and the foot-t:lotes thereunder." 

5. See pp. 250. 253-54, 256-57 supra. 
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Statement of Objects and Reasons. 

The question of agricultural indebtedness has been considered both by 
the Royal Commission on Agriculture and the Indian Central Banking En
quiry Committee. Both these bodies recommended that the Governments 
concerned should explore the possibilities and desirability of undertaking. 
legislation to secure the settlement of debts on a compulsory basis. 

The evils resulting from agricultural indebtedness are well-known. 
The cultivator's credit is low and he has to pay a high rate of interest 
even for current finance. The economic servitude that arises from the 
money-lenders' grip on the agriculturists gives rise to several evils, the 
chief among them being disposal of the agricultural produce at an un
favourable season and at a price detrimental to the cultivator in order that 
the demand of the money-lender may be satisfied. The Indian. Central 
Banking Enquiry Committee reported that " the prosperity of the country 
and the successful development of its trade, industry and commerce en
tirely depend upon the improvement in the general economic condition and 
in the increase in the buying power of its population engaged in, and 
dependent on, agriculture." It is with a view to relieve the agriculturist 
from the burden of his indebtedness that the present legislative enactment 
is proposed. 

The Act is limited in its scope. It will apply to agriculturist debtors 
who cultivate lands personally and whose debts on 1st January 1939 are 
in each case less than Rs. 15,000 and more than Rs. 100 (section 2, sub
clause ( 6) and section 23) .6 Section 507 puts in a further limitation that 
the debtor should be a member of a resource society approved by Govern
ment before his debt can be settled under the Act. This is put in as the 
object is to relieve those agriculturists for whom arrangements for current 
crop finance can be made by co-operative societies or bodies or associa
tions approved by Government (section 76).8 Section 599 declares aliena
tions in respect of property included in the award to be invalid till the 

6. A reference to S. 2 ( 6) will show that the definition of a " debtor " as 
(Pa!ly fixed embodies many alterations made after the above lines were written 
and a reference to S. 26 which takes the place of S. 23 of the Bill will make 
it clear that the minimum limit of debt here spoken of is no longer there. 

7. The pro\ 'ii'O to sub-clause ( 1 ) of clause 50 of the Bill which seems t() 
h.:m~ been referred to here does not form part of ~ub-section (1} of the cor
r<"-pcnding section 54 of the Act. 

8. The present section iS of the Act. 
9. This is ~tion 65 of the Act with a slight modification.. 
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award is fully paid up and section 7510 makes standing crops inalienable 
without the permission of the co-operative society. The Debt Adjustment 
Boards which will enquire into the history of the claims, (sections 37 -41), 11 

scale down debts in accordan~e with sections 47-48l2 and pass the award 
under section 5013 are put under the general control of the Court of the 
First Class Sub-Judge within the local limits of whose jurisdiction they 
may have been established (sections 9 to 15) .14 The award will be regis
tered by the Court under section 5616 and executed by the Collector unrler 
.section 57.16 Provision has been made in Chapter IV17 to declare a 
debtor whose assets are inadequate to pay the total amount of the scaled 
debt to be an insolvent. The usual provision for penalties and rule
making powers has been made in sections 80 and 81.18 The Bombay Small 
Holders Relief Aet, 1938, which was enacted as an interim measure pend
ing the passing of a suitable agricultural debt relief legislation will become 
.inoperative from the day this Act comes into force (section 82).19 

I do not think it necessary to reproduce here the Notes on Clauses. 
In case of an emergency to look into any of them arising, reference may 
be made to pp. 154-60 of the issue of the Bombay Government Gazette 
Pt. V dated 20th February 1939. 

10. This is section 77 of the Act with a similar modification. 
11. The corresponding sections of the Act are 40-44 with the exception of 

43 which is entirely new. 
12. The numbers of the corresponding sections in the Act are 51 and 52. 
13. The present section of the Act as regards such an award as is here re-

ferred to is 54. 
14. The numbers of these sections remain the same in the Act. 
15. The corresponding section in the Act is 62. 
16. The corresponding section of the Act is 63 but it has been altered 

completely both in structure and substance. Under it the power to execute 
an award vests in the Court not in the Collector. 

17. This chapter as originally made up contained 11 clauses numbered 62 
to 72. The same chapter of the Act now has only 5 sections, namely 6& to 72. 
·Thereout sections 68, 69, and 72 are clauses 62, 63 and 72 of the Bill in a modi
ned form, section 71 is exactly the same as clause 65 and section 70 is entirely 
new. 

18. The corresponding sections of the Act are 82 and 83 respectively which 
bowever embody some changes made subsequently. 

19. The section in the Act on this subject is 84. As already ex,plained 
the above clause was considerably modified when Bombay Act XXVIII of 1939 
·was passed and also when Bombay Act VI of 1941 was passed. The result of 
"those modifications will be clt:ar on a reference to p. 250 supra. 
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Extracts from the Speech of the Hon'ble the Finmzce Member.* 

The Honourable Mr. A. B. Latthe :-Sir, I beg to move that Bill 
No. XIII of 1939 (A Bill to provide for the Relief of Agricultural Debtors 
in the Province of Bombay) be read a first time. 

X X X X X X X X 

Sir, this Bill seeks to deal with a problem which has been of universal 
interest in this province since a very long time. Many many years ago,-
1 think it was about 70 years ago-the problem of agricultural indebted
ness became very acute especially in the Deccan, and as a result of certain 
riots which took place, the Deccan Agriculturists Relief Act was passed 
by the Government. This was about two generations ago. That legisla
tion was made applicable in the first instance to four districts in the 
Deccan ; but later on, a substantial portion of that Act has been made 
applicable to the whole of the Province and the provisions of that Act are 
in operation in almost the whole of the Province for something like 30 
years now. 

I refer to these facts for the purpose of showing that the legislation 
which we have now to undertake is not a new attempt in the field. We 
have a very exhaustive, and to a certain extent, a radical measure which 
has been in operation in this Province for quite a long time. I call the 
Deccan Agriculturists Relief Act, which sought to give relief to the agri
culturists of the Province an extraordinary Act and a radical measure 
because it sets aside the ordinary conceptions of law. x x x. As I 
said, this attempt to help the agriculturists in their indebtedness has been 
made for a long number of years, and we have to see what the effects of 
that legislation have been before we try to amend that law or to introduce 
a new law for the purpose of achieving the same object.t Were we to 
start entirely in conditions which have not been affected by an existing 
legislation our position would have been somewhat different. To-day we 
ha\"e agricultural indebtedness saddled with a large number of restric
tions and artificialities. x x x x The Courts are very often called 

• Bombay Legislative Assembly Debates, Vol. V (1939), Pt. II, pp. 2418 
H soq. 

1. Op. cit. p. 2418. 
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upon to set aside a sale-deed or interpret a sale-deed as a mortgage-deed. 
The. Courts again are called upon on various occasions to find out whether 
the amount which the document purports to have been paid to the agri
culturists (? agriculturist) or to the debtor is really the amount paid 
by (? to) him or not. X X X X X X X X. I 
refer to these most glaring instances of the evil consequences which have 
flown from that legislation, though; it was really intended to help the agri
culturists. x x x. Well, all these things have taken place. I will 
not criticise the legislation now. It has been criticised already. Some 
years ago---1 think it was in 1911-Govemment appointed a Committee 
to inquire into the effects of the Deccan Agriculturists Relief Act. The 
Committee reported very very strongly against that Act. I think that one 
of the statements they made was that the Act or the operation of the Act 
is a competition between two sets of perjurers-the creditor bringing a 
large number of witnesses to prove what was not true, the debtor also 
bringing a large number of witnesses to prove what was not true-and 
the Committee said that the litigation under that Act was a competition 
between two sets of perjurers. That is really a very correct description 
of what has taken place.2 I do not say that all the creditors or all the 
debtors are such wicked people, but the circumstances were such, the legis
lation put them in such circumstances that nothing else could be done. 
x x x x x x. All these things took place. They have 
become almost the normal life between the agricultural debtor and the 
creditor of that agricultural debtor. x x x. The Subordinate Judge's 
Courts, I have no doubt, have been on the whole discharging their duties 
conscientiously. But when they are themselves put in such an awkward 
position, when. they cannot find out what the real truth is, when they 
know that one side is trying to defeat the other by any means available, 
well, the Court has to do the best it can, but then that best cannot be a 
very satisfactory best at all. That has been the position up till now, and 
now we have to find out some way of giving relief in conditions which 
have developed in this way for the last 50 or 60 years. x x x x.:: 
x x x x. It is under these conditions that we have to frame a 
scheme of legislation, whereby we could give to our indebted agriculturist 
the best help that possibly can be given to him. 

The first change we have made in the Bill which we are placing before 
the House is that the definition of " agriculturist " given in the Deccan 
----------------- ·-· 

2. Op. cit. p. 2419. 
3. Op. cit. p. 2420. 
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Agriculturists Relief Act has been very considerably changed. x x x. 
Here in this Bill we are restricting ourselves to persons who cultivate their 
lands themselves personally. They must be holders of lands ; they must 
cultivate their lands personally and their secured debts• must not exceed 
Rs. 15,000. X X X X X X X X.:; 

It has been also said that we should have tried to deal with those 
who are mere tenants, who do not hold any land. Our definition here, in 
this Bill, requires that the man must hold some land. We do not say that 
he must hold so many acres of land. It may be half or even a quarter 
of an acre but he must be a holder of some land. The reason why we 
could not in this Bill deal with those who are mere tenants, who do n0t 
own any land at all, is this. The agriculturist who owns a land is a man 
who offers some security for the loons which he has taken and our object 
is to protect the man who is a permanent tiller of the soil. x x x. 
Those who have rights of permanent tenancy are included and they are 
treated as agriculturists x x x x. The tenant class which do not 
po~sess any properties of their own may deserve our fullest sympathy. 
But x x x x they must be treated on a different footing and that 
is why we confine ourselves in this Bill to this class of debtors. 

The next step is that within one year6 of the creation of a Board 
under this Act, every debtor and, if the debtor does not apply, ever~' 

creditor must come before the Board and must apply for the adjustment 
of the debts by that Board. x x x. After that is done the Board 
is required to take accounts of the indebtedness practically in accordance 
with the provisions of the Deccan Agriculturists Relief Act. x x x. 
In addition, what we provide is that if the debt has been contracted before 
1st January 1931. then the interest which is allowable to the creditor 
on the debt contracted before the 1st january 1931 will be only at 67 per 
cent. • If anything more has been paid on those loans, that will be de
ducted from the loan which has been given to the agriculturist. In the 
ca"C of the debts which have been incurred after that debt the interest 

4. In the Act as passed, the limit of Rs. 15,000 is applied to all kinds of 
dthu; of a debtor not to secured debts only. (l'idc S. 26.) 

5. B. L. A. D. \'ol. V (1939), Pt. II, p. 2421. 
6. This period is now left for the debtor alone to apply and the creditor 

is j:i\'l~n a funher period of 6 months within which to apply if the debtor has 
not cane so. (\'ide s. 17.) 

i. TI1is has been raised to 12'l- or the agreed rate whichever is lower 
IStr S. 42 <~l Ul (i) ). 

8. B. L. A. D. \' ol. V ( 1939), Pt. II, p. 2422. 
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to be allowed is 9 per cent. and any excess which has been paid over and 
above 9 per cent. will be deducted from the principal. Why is this differ
ence made ? The difference is made for the purpose of giving concessions 
to the debtor on account of the fall in prices of agricultural produce which 
occurred by about the 1st January 1931. x x x. The fall began a little 
earlier, but the depression was quite definite about January 1931, or Novem
ber and December 1930. x x x. So after making all these deductions, 
after finding out what the real debt is, the Board will try to find out what 
the paying capacity of the man is. That will be the next question, and 
that paying capacity has to be found for the purpose of scaling down 
the debt to the paying capacity of the man. x x x. On the side 
of the creditors it may be said that this is really an unjust measure. This 
is expropriating the creditor. x x x. But my answer x x x 
is that if you really bring down the. debt to the paying capacity of the 
man, the creditor really loses nothing. x x x. The greedy money
Iendet-1 x x x x will ·say " why do you make us lose x x x 
20 per cent. of the property of the debtor ? " Well, I appeal to the sense 
of justice, to the sense of compassion of the creditor and say that this is 
a very little margin. x x x. The champions of the debtor are sure 
to find it very inadequate and therefore the creditor class ought not to 
grumble if we fix the paying capacity of the debtor at 80 per cent. of the 
present value of the property which he holds. 

Then, the next clause 4810 deals with the duty of the Board to 
scale down debts to their paying capacity. x x x · x x x 
x x x x x. After this is done, the repayment will still be by 
instalments. x x x x x. The Board will try to find out what 
instalment tha man can pay. The only limit we have fixed is that the 
instalments should not exceed 25. The idea is that in the course of 25 
years, the debt should be repaid. The interest that will be charged in 
future will not exceed 6 per cent. We wish we could reduce the interest 
even further. But the difficultyl1 x x x x x is that even the 
La."ld Mortgage Bank x x x x x cannot give loans at less 
than 5! or 6 per cent. That is the present rate. Government propose 
to take power to reduce the rate still further. x x x x x. I 
hope it will not be more than even 4! per cent. 

9. Op. cit. p. 2423. 
10. The corresponding section of the Act is 52. 
11. B. L, A. D. (1939), Vol. V, Pt. II. p. 2424. 



Remdl. Cls.] EXTRACTS FROM SPEECH OF FIN. MEMBER 355 

The Land Mortgage Bank comes in only if the responsibility of pay
ing of the debt to the creditor is taken over by it ; it will then be entitled 
to recover the instalments. It will be for the creditor to see whether he. 
takes the instalments himself or he wants to take the whole adjusted 
amount in a lump sum from the Land Mortgage Bank and then it will 
be for the Land Mortgage Bank x x x x x to see whether 
the security which remains x x x x is sufficient. As honourable 
members are aware, at present the Land Mortgage Bank wants a margin 
of 50 per cent. But in future that margin may not be available in the 
case of people whose debts have been scaled down to 80 per cent. of 
the value of their property. Then it will be a matter of negotiation bet
v.een the creditor who wants the amount to be returned to him in one 
lump sum ra~her than in instalments and the Land Mortgage Bank which 
will have to pay him off, as to what proportions the Land Mortgage 
Bank will be willing to pay12 x x x x. In that way we could 
free the creditor from the trouble of waiting for 25 years to13 receive the 
full a:mount and the debtor will have the advantage of having a further 
reduction in the liabilities to which he will remain subject for some time. 

X X X X X X X X 

Another feature of the Bill is that when a debtor is brought under 
th~ operation of this Bill his properties will be absolutely inalienable and 
unencumberable during the time that the instalments remain due. The 
proposals in this Bill are that no money-lender should give a loan on the 
security of any property of the agriculturist concerned, during the period 
of 20 or 25 years during which the instalments remain due. The object 
i~ to see that by the time the burden is a little reduced, the agriculturist 
should not be tempted to incur fresh debts. In view of the steps taken, 
in five years the debt will be reduced to some extent, and then it may 
be that he will be tempted to go in for a fresh loan to the extent of the 
relief that he has obtained by paying off few instalments. We do not 
w:mt that he should be able to do that. Therefore we have provided 

12. Section 55 (1) (a) does not leave it to be settled by negotiation as 
stated by the learned Finance member but fixes :the proportion at 50 per cent. 
of the value of the property of debtor. Thus a further reduction of 30 per cent. 
W()uld tak!:' place automatically if the creditors agree to that course in consider
ation of getting guaranteed bonds from the bank concerned. It is worthy of note 
that the said section does not correspond to any clause in the Bill as printed 
at pp. 3589-3622 of Vol. V, Pt. II of the B. L. A. D. 1939. 

13. B. L.A. D. Yol. V (1939), Pt. II. p. 2425. 
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that the property will be unencumberable during the time that the instal
n1ents remain due. 

The next question that naturally arises is, if he cannot take any loans 
from anybody, what about the needs that may arise, especially with re
ference to his own agricultural operations or any calamities that may 
befall or any urgent essential necessities that may arise ? In order to 
provide against that, what we say is that before the Board passes its 
.final award, it shall require that the debtor becomes, if he is not already, 
.a member of a resource co-operative society.14 x x x x x H 

Then we have also provided that where a co-operative ·society may not 
-come into existence or may not be available, we may allow licensed cre
aitors, under the restrictions which we will lay down, to give short term 
>Credit, on the security, not of the immovable property but tl)e next year's 
.crop x x x x x. And that has been provided for in order 
to secure. another object that we have in view and that object is that the 
sale of such portion of the produce as will be unnecessary for the main
tenance of the agriculturist, such portion of the produce as has got to be 
sold in the ordinary course, will be sold through the agency of the co
operative sOciety of which the man is a member. He cannot sell it in
dependently.I"' And if a man gives a loan on the security of the crop 
in spite of this legislation, he will be punished for taking possession of 
that crop on any account whatever. x x x x x. That is the 
prevision that we have made in order that the man may get the necessary 
finance, and may sell all his produce in the best possible way. And there 
will be no further indebtedness of the agriculturist at least during the 
time that he owes an instalment of the adjusted amount. 

As the honourable members will see, it is quite a long Bill and neces
~arily it had to deal with various points of procedure as well as of sub-

14. Clause 58 of the Bill which contained such a provision was not approved 
<>f by the Select Conunittee. There is therefore no such provision in the Act. 
Thc:re is however S. 78 under which authorised persons and bodies can advance 
loans to debtors against whom award decrees are standing subject to conditions 
to be imposed by the Provincial Government. This provision is referred to in 
the next paragraph of this speech. 

15. B. L. A. D., Vol. V (1939), Pt. II, p. 2426 
16. This policy seems to have been changed a little and instead of a pro

vision in this respect there is now an independent Act called the Agricultural 
Produce Markets Act, 1939 (XXII of 1939) for this purpose and under S. 77(1) of 
this Act the debtor has to obtain the permission of either the resource society 
or the authorised person to which or to whom he is indebted. 
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stantive law. Therefore, I carmot hope to touch every point that has 
been dealt with in this Bill. I hope I have explained to the House the 
main features of the Bill. I know that there will be some criticism from 
both sides ; there will be criticism from the creditor class and there will 
be criticismt7 from the debtor class also. Our object has been to see 
that such relief as is possible is given to the debtor, but he is not to be 
free from the sense of responsibility to repay .a reasonable amount within 
his paying capacity. Our object is not to see that all debts are wiped 
out, no matter what those debts may be and for what purpose they may 
have been taken. That is not the object we seek to achieve ; we wish 
only to reduce the burden so as to bring it within the capacity of the 
agriculturist with ordinary intelligence and ordinary habits of industry to 
repay. We have also tried to provide for the future and see that the 
tnan is not compelled to incur future debts. I do not claim that as a 
result of this Bill alone the agriculturist will be placed in such a position 
that all his needs would be met out of the income which he may have. 
That is not the claim which I put forward. As I have repeatedly stated in 
this House, the root-cause of the indebtedness of the agriculturist is that 
the pressure on land has been too great ; the incomes which our agricul
turists get to-day are too insufficient for their own livelihood, and therefore 
in many cases they have to run into debt. That is a problem which 
has got to be solved, and no debt legislation alone can solve it Even 
if we were to wipe off all the indebtedness existing to-day by a: stroke of 
U1e pen, the very next year, under the conditions which I have described, 
the agriculturi~ts will have again to go into debts. That problem has to 
be Solved by other means. 

This bill does not seek to solve the problems of increasing productive
ness or of saving the waste that may be at present one of the causes of 
the increasing indebtedness. So far as legislation could serve the pur
~. this legislation, I think. will place the agriculturists in a position 
in which, by ordinary efforts, they will be able to save themselves and 
to reach an economic condition in which at least they will not be driven 
to the position of those who have to pass any deeds, those who have to 
accept any conditions imposed upon them. By pursuing other methods 
Government hope that the chronic necessity-the root-cause of the indebt
edness-will be reduced as far as it is possible to do so. But this legis
lation will prepare the ground, will free the man of the danger of his 

17. Op. Cit. p. 2427. 
27 
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being deprived of the little land that he holds, of his being dragged into 
court, of his being dispossessed ; that danger will disappear, and he can 
safely say that the instalment that he has to pay has been reduced to a 
magnitude which will be within his paying capacity and that those in· 
stalments will be stayed when land revenue is stayed on failure of crops. 
So long as in ordinary normal conditions the man is prepared to pay 
his liability and the liabilities are reduced to the necessary extent, we hope 
that the agriculturist will pursue other means which will improve his eco-
nomic condition still further. ' 

I hope the house will pass the first reading of the Bill. 

X X X X X X x.1s 

18. Op. Cit. p. 2428. 
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Report of the Select Committee. • 

We, the members of the Select Committee appointed to consider B!ll 
No. XIII of 1939 (A Bill to provide for the Relief of Agricultural Debtors 
in. the Provinces of Bombay), have the honour to report as follows :

We have carefully considered the Bill and have made certain changes 
therein. The reasons for the principal changes are given below against 
the clauses in which they occur :-

Clause 2, sub-clause (6).-In the definition of" Debtor", we include

( a) ind!viduals whose income from non-agricultural sources is less 
than 20 per cent. of their total incomei but not others, and 

(b) joint families whose income from non-agricultural sources is less 
than 20 per cent. of the total income, or less than Rs. 500, whichever 
is greater. For the purposes of this definition, we define the term " Agri
culture" in Explanation I. We do not think that the mere leasing of 
land should be included in agriculture. In our opinion, income derived 
from the leasing of land should not be deemed to be agricultural income 
for the purpose of this definition. Explanation II is so modified that 
entries in village records will have presumptive evidentiary value.2 

Sub-clause ( 7) .-In defining "holder" we delete the original sub
clause (c) and thus now include tenant-holders as well for the purpose 
of this Act. 

Sub-clause (12).-We have re-drafted the Explanations to the sub
clause so as to clarify that the widow or a minor heir of a person culti
vating personally shall be deemed to cultivate personally notwithstanding 
the fact that such heir does not cultivate the land by his own labour or 
under his own supervision. 

• This Report was published at pp. 335-41 of Part V of the issue ol. the 
Bombay Gor•I!Tnmen.t Gazette dated 25th July 1939. The Bill as amended by 
the Committee was published at pp. 342-89 of the same Part of the issue of 
the same Gazette of the same date. 

1. The e~rresponding sub-section of section 2 of the Act contains a maxi
mum limit ol R~ 300 as well. 

2. The corresponding Explanation in section 2(6) ol the Act contains no 
,;uch pro\ision. 
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Claruse 3.~We class, along with the dues of Government and of local 
authorities and co-operative societies, for the purpose of excluding appli
cation of the material sections of this Act specified in clause 3, liabilities 
due under a decree or order for maintenance passed by a competent court. 
Clauses 45, 84(j), etc. are accordingly amended. 

Clause 4, sub-clause (2).-This is newly added in order to secure 
adequate publication of the notification establishing Debt Adjustment 
Boards. 

Sub-clause 3.-We have provided that the qualifications of members 
and Chairmen of the Boards shall be prescribed by rules. In sub-clause 
(8), however, we provide that none interested in the particular transac
tion should act as a member on the Board adjusting that transaction. 

Clawse 12.-We provide for an appeal to lie on the grounds men
tioned in that clause in all cases irrespective of the amount 'of the award. 

Clause 17, sub-clause (1).-We extend the time for application to 
18 months, so that on failure of a debtor to apply within a year, the 
creditor may apply within the next six months. [See Clause 52 ( 1) ]. 

Clause 18, sub-clause (3) and clause 22, sub-clause (2).-The court
fee where a transaction is settled by parties is fixed at Re. 1. 

Clause 19.-This is a new clause providing that on notice by the other 
party, a creditor or debtor, as the case may be, must file before the 
Board a true and correct statement of the claims or debts, as the case 
may be, and supply a copy of the statement to the other party. Failure 
so to file ·a statement and knowingly filing a false or incorrect statement 
are made offences punishable under clause 83 (d). 

Clause 20.-The original sub-clause (2) is deleted so as to make the 
sureties' liability co-extensive with that of the principal debtor. 

Clause 24.-For purposes of adjustment of debts under this Act, we 
have retained the upper limits (? limit) of Rs. 15,000 for the total amount 
of debts claimed as being due from the debtor on the 1st January 1939, 
but have done away with the distinction between secured and unsecured 
debts and also with the lower limit of Rs. 100. Even as regards the 
upper limit, we believe that in certain areas or class of cases, such as 
irrigated tracts, it may be necessary to extend the benefits of the Act 
to cases in which the total debts exceed Rs. 15,000. We, therefore, provide 
for power of the Provincial Government to extend the benefit by raising 
the limit. At the same time, we control this power by fixing Rs. 25,000 
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as the maximum up to which the Provincial Government can raise the 
Jimit.3 

Clause 33, proviso to sub-clause (2), and sub-clause (3).-We here 
provide that at any stage prior to the dismissal of the application on the 
ground that the debts exceed the limit named in clause 24, all the creditors 
may remit part of their claims so as to get the benefit of the Act. Debts 
so remitted shall be extinguished for all purposes. 

Clause 34.-We omit the last part of the original clause which required 
the debtor to pay costs to the creditor even when the creditor's application 
was dismissed. 

Clause 40, proviso to sub-clause (2) (e).-We have provided that if 
the rate of interest allowed by a decree is lower than the rate which is 
allowed under this clause, the interest will be calculated at the rate pro
vided in the decree. 

Clause 41.-This is new and provides, in addition to the presump
tion against the creditor for non-production of existing accounts, a penalty 
by way of reduction of his claim by the Board. 

Clause 43.-The original clause required sale transactions to be deem
ed mortgages, if the consideration was an antecedent debt, for transactions 
before 1927, and if the creditor was a money-lender for transactions entered 
into after 1927. We now require that all transactions of sales shall be 
deemed as mortgages when the debtor retains possession for over a year 
immediately after the transaction and the surrounding circumstanCes point 
to the transaction being a mortgage.• 

Clause 49.-The old clause 45 is deleted, and by this clause we pro
vide for the manner of determining the value of property to be prescribed 
by rules. 

Clause 52, sub-clause (1) (Proviso) and Clauu 58.-We delete the 
proviso, and do away with the compulsion that in order to get the full 
benefits of this Act the debtor must be a member of a resource society. 

3. The Legislative Assembly did not pass this provision and ao.:ordingly 
section 26 which corresponds to clause 24 (original clause 23) of the Bill does 
not contain any provision empowering the Provincial Government to raise the 
maximum limit in any area or class of cases. 

4. This clause was considerably modified by the Legislative Assembly. 
!here is consequently a marked difference in this clause as re-drafted by the 
~teet Committee and S. 45 of the Act which corresponds to it. 
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Clause 52, proviso to sub-clause (2) (g).-We have recast the order 
of priority. We give priority to loans advanced for the purpose of crop 
finance. We also give the next priority to such of the co-operative socities' 
dues as are already recoverable under the Co-operative Societies Act as 
arrears of land revenue. 

Clause 52, sub-clause (2) (h).-lnstead of fixing 25 as the maximum 
number of annual instalments for the re-payment of debts we make the 
amount of instalment depend on the annual paying capacity of the debtor.• 

Clause 52, sub-clause (2) {1) (? 1).-We provide that where the cre
ditor has to apply for debt adjustment on account of the apathy of the 
debtor, the debtor shall pay the costs ; furthermore, that the creditor shall 
bear the costs when his application is rejected for untruth or incorrectness. 

Clause 53.-This is a new provision. We provide that if before the 
award is made, the creditors scale down the aggregate debts to half the 
value of the debtor's immo'-;able property and remit the rest, they may 
be paid out accordingly by the issue to them of bonds guaranteed by the 
Provincial Government, and issued by the Provincial Land Mortgage Bank 
or other specifically notified Bank. The amount of the bonds will then 
be charged on the immovable property of the debtor, and will be recover
able in favour of the Bank as an arrear of land revenue. On such settle
ment, the debts will be extinguished, and there will be no appeal.6 

Clause 54, proviso.-We provide that fraudulent non-disclosure by the 
debtor of his properties will deprive him of the benefits of the AcU 

Clause 60.-This clause, as amended, provides that except in the case 
of Banks under clause 53, sub-clause (3) the award will be executable 
as a decree of the Court in which it is registered.8 

Clause 64, sub-clause (2) .-Where the debtor intentionally defaults, 
we require his immovable property to be sold instead of declaring him 
insolvent. In other cases, that is, where the debtor's movable property 
is insufficient to meet two consecutive or three instalments, he will be de
clared insolvent. 

5. A reference to S. 54 2(k) proviso 1 will make it clear that this 
maximum limit to the number of instalments that can be fixed by an award 
for the payment of the debts of a debtor has been again imposed by the 
Legislature and that to proviso 2 thereto will show that the Board is required 
to pay due regard to the net annual income Of the debtor as defined in the 
Explanation to the clause while fixing instalments. 

6. This is section 55 of the Act. 
7. This is section 56 of the Act. 
8. This is section 62 of the Act. 
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Clause 70.-We reduce the limit of 15 years to 10 years for the 
creditor's possession and enjoyment of the insolvent debtor's property in 
cases of the debtor's unprofitable management. 

Clause 73.-When the land is restored to the insolvent debtor after 
outside management it will be held by him on restricted tenure." 

Clauses 85-87.-We have made provision for the expiry of the SmAll 
Holders' Relief Act. In the case of all future transactions, and of all 
past transactions where the present DebtMs Relief Act applies, we provide 
that the Deccan Agriculturists Relief Act should not apply. In all other 
cases we provide that suits under the Deccan Agriculturists Relief Act, 
if not already instituted, must be instituted within three years from the 
coming into force of this Act. Proceedings arising in and out of suits 
thus permitted under the Deccan Agriculturists' Relief Act, will of course, 
be completed under that Act. The Deccan Agriculturists' Relief Act is, 
by consensus of opinion, most unsatisfactory and most abused. Hence, 
by the provision of clause 85, we hope that that Act will come to an early 
termination in all cases.to 

(Signed) A. B. LATHE, MORARJI DESAI 

and others. 

(Minute of Dissent by Mr. P. W. Wagh, ML.A.). 

I have signed the Report of the Select Committee subject to the 
following minute of dissent. 

I regret very much that owing to unavoidable circumstances I was 
not able to attend any meeting of the Select Committee. 

I believe it necessary that provision should be made under old clause 
61 and new clause 6311 enabling the creditor to appear before the Board 
by a legal practitioner. I have no objection to its being provided that 
fees paid to such legal practitioner shall not be included in the costs of 

9. Clauses 70 and 73 were not passed by the Legislature. There are there· 
lore no corresponding sections in the Act. 

10. The corresponding sections of the Act are 84-86. They have since the 
passing of the Act of 1939 been modified by sections 4, 5 and 6 of Bam. Act 
\'I o( 1941. For the nature, extent and effect of the modifications see the 
said sections and the Commentary thereon at pp. 250·59 supra. 

11. The corresponding section of the Act is 67. The clause seems to 
ha,·e been modified by adding proviso 1 but it is worded in such general terms 
that t"\'en a debtor can get permission under it only . on the condition above
mentioned. 
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the award. A money lender does not often .know the nature of certain 
transactions himself either because he has only inherited the business or 
because he has transactions at so many places that he has to act through 
a Mukhtyar or a pleader. In such cases it will work a hardship to pre
vent the creditor from being represented by the person who really knows 
the affairs. This is a purely practical consideration and ought to receive 
proper treatment. 

Old clause 63 and new clause 65 refer to " an order of adjudication 
by the Court in appeal " but there is no provision made for such appeal. 
I suggest that suitable provision should be made by adding a clause in 
the old clause 62 and new clause 64 or by adding suitable words in 
clause 9.12 

Old clause 77 and new clause 80 provide for the delegation of powers 
by the Provincial Government. I think that certain powers ought to be 
excluded from the operatiol) of this clause. . The powers vested in the 
Provincial Government under clauses 4, 5, 17 and new clause 24 are powers 
which cannot be allowed to be delegated. Such exclusion ~ught to be 
incorporated in the Bill itself and ought not to be left to be presumed. 

Bombay, 17th July 1939. 
(Signed) P. W. WAGH. 

NOTE 

The following alternative draft for incorporation in substitution 
of clause 53 in the L. A. Bill No. XIII of 1939 was circulated for opinion 
to the members of the Select Committee, as directed by th~ Chairman ; 
none of the present signatories have objected to it. The opinions of others 
are awaited :-

" 53. ( 1) Before making the award under sub-section . ( 1) of sec
tion S2, the Board may call upon each creditor13 to state in writing whether 
he agrees-

(a) that the debts due to him shall be further scaled down to a . 
12. Section 72 of the Act does now provide for an appeal on one ground 

but the expression to which Mr. Wagh has drawn attention is out of place in the 
corresponding section 69 of the Act as explained in the Commentary on that 
section. (See pp. 231-32 sujrra). 

13. The section of the Act corresponding to the clause above-mentioned 
is section 55. Its wording shows that the Assembly did not pass the clause 
based on the principle of getting the consent of the creditors individually as 
in this Note but passed it as based on the principle of the joint consent of all 
the creditors as given at p. 375 of the Gazette. 
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sum to which they bear the same proportion which the aggregate amount 
of the debts found due from the debtor under section 50 bears to half the 
value of the immovable property of the debtor, and 

(b) that he shall receive in lieu of all the debts due to him, bonds. 
issued by the Bombay Provincial Land Mortgage Bank registered under 
the Bombay Co-operative Societies Act, 1925 or by such other bank as 
may be specified by the Provincial Government by a notification in the 
Official Gazette, such bonds being guaranteed by the Provincial Govern-· 
rr.ent and being equivalent in value to the sum referred to in (a). 

(2) If any creditor agrees to the aforesaid conditions, the Board. 
shall prepare a scheme for the adjustment of the debts of that creditor 
accordingly, and shall send the scheme to the said bank for acceptance.. 
If the said bank agrees to accept the proposal, the Board shall make an: 
award in favour of the said bank in the form prescribed, and directing, 
that the sum referred to in (a) shall be recoverable by the said bank 
from the debtor and shall be charged on such portion of the debtor's. 
immovable property as the 'Board may determine. The portion of the· 
property so charged shall not be charged for debts adjusted in an award 
under section 52 against the same debtor. The bonds referred to in 
clause (b) of sub-section ( 1) shall then be issued by the bank through' 
the Board to the creditor concerned in full satisfaction of all the debts. 
due to him from the debtor. 

(3) All sums due under an award made in favour of the bank under 
sub-section ( 2) shall be recoverable as arrears of land revenue. 

( 4) NOtwithstanding anything contained in this Act no appeal shall 
lie from an award made under sub-section (2)." 



APPENDIX V 

Cognate Legislation in the Other Provinces. 

I have already drawn the attention of the reader1 to the legislative 
measures passed by the Legislatures of the Provinces of ( 1) the Central 
Provinces and Berar, (2) the Punjab, (3) Bengal and (4) Madras with 
a view to give effect to the recommendations of the Royal Commission 
on Agriculture and Central Indian Banking Enquiry Committee and of 
the respective Provincial Banking Enquiry Committees appointed by the 
latter in order to get the local conditions in each province investigated 
more thoroughly than an All-India Committee could do, for giving relief 
to the agriculturist-debtors in their respective provinces from their existing 
indebtedness. I have also ·pointed out how and why the provisions 
<:ontained in the Acts passed in the other provinces till July 1937 differ 
in certain material respects from those in this Act. Lastly, I have also 
referred to the provisions of two of the chapters of Bombay Bill No. VII 
of 1938 and stated that some of the principles underlying them have been 
adopted while framing the conditions which the Provincial Government 
is empowered to impose on the authority to be granted by it to certain 
individuals, joint stock companies and other associations under the provi
'Sions of section 78 (1) of this Act, although the Bill as a whole was never 
placed again before the Legislative Assembly after it was referred to the 
Select Committee appointed to examine it.2 In this Appendix I propose 
to give in one place all the remedial and preventive measures 
passed by the several Provincial Legislatures both with a view 
to relieve the agricultural debtors in their respective provinces 
of their existing indebtedness and so to . regulate the business of 
money-lending as to minimise the possibility of their ,again drift
ing into a state of indebtedness. Owing to the difficulty of getting 
the necessary reference-works as to the Provincial Acts in force in the 
other provinces, I do not claim that the list is exhaustive although I 
have made all possible attempts to make it such. 

1. See Section X of the INTRODUCTION at pp. 42-52 thereof. 
2. See Feature No. (15) in Section XI of the INTRODUCTION on Disting

-uishing features of this legislatilm at pp. 57·58 thereof and the Commentary on 
.Rules 38 to 40 in A;pperu:lix I at pp. 296-97 supra. 
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REMEDIAL MEASURES 

Ctntral Provinces and Berar. 
1. Central Provinces Debt Conciliation Act, 1933. 
2. Central Provinces Debt Conciliation (1st Amendment) Act, 1935. 
3. Central Provinces Debt Conciliation (2nd Amendment) Act, 1935~ 
4. Central Provinces Debt Conciliation (Amendment) Act, 1936 . 

. Punjab. 

1. Punjab Relief of Indebtedness Act, 1934. 
2. Punjab Debtors' Protection Act, 1936. · 
3. Punjab Relief of Indebtedness (Amendment) Act, 1940. 

Betzgal. 

1. Bengal Agricultural Debtors Act, 1935. 
2. Bengal Agricultural Debtors (Amendment) Act, 1940 . 

. Madras. 
1. Madras Debtors Protection Act, 1934. 
2. Madras Debtors Protection (Amendment) Act, 1934. 
3. Madras Debt Conciliation Act, 1936. 
4. Madras Agriculturists Debt Relief Act, 1938 . 

.United Provinces. 
1. United Provinces Agriculturist Relief Act, 1934. 
2. United Provinces Agriculturist Relief (Amendment) Act,. 1935. 

Sind. 

1. Sind Agriculturists Relief Act, 1940. 
2. Sind Agriculturists Relief (Amendment) Act, 1941. 

.Orissa. 
1. Orissa Small Holders Relief Act, 1928. 

PREVENTIVE MEASURES 

Punjab. 

1. Punjab Regulation of Accounts Act, 1930. 

Bazgal. 

1. Bengal Money-lenders Act, 1933. 
2. Bengal Money-lenders Act, 1940. 

Assam. 

1. A~sam Money-lenders Act, 1934. 
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Central Provinces and Berar. 
1. Central Provinces Money-lenders Act, 1934. 
2. Central Provinces Money-lenders (Amendment) Act, 1936. 
3. Central Provinces Money-lenders (1st Amendment) Act, 1937. 
4. Central Provinces Money-lenders (2nd Amendment) Act, 1937. 

Bihar. 

1. Bihar Money-lenders Act, 1938. 
2. Bihar Money-lenders (Amendment and Application to Pending 

Suits and Proceedings) Act, 1938. 
3. Bihar Money-lenders (Regulation of Transactions) Act, 1939. 

On comparing the contents of Section X of the INTRODUCTION the 
reader will realise that whereas in the matter of remedial measures our pro
vince has gone considerably ahead of the other provinces, it is consider
ably behind them in the matter of preventive measures. Experience of a 
generation of the application 'of some of the sections of the D. A. R. Act 
to almost all the districts thereof has proved beyond cavil that without an 
Act for regulating and controlling the business of money-lending through-

- out the province, the insidious germs of the disease of agricultural in
debtedness cannot be exterminated and the foundation of a sound econo
mic structure in the rural areas cannot be laid. I therefore repeat here 
what I have stated in the Commentary on rules 38 to 40,3 namely that it 
is highly desirable that after the operation of those rules has been watched 
for some time, the Provincial Government should seriously consider the 
expediency of getting legislative sanction for Bombay Bill No. VII of 1938· 
which is awaiting its attention for nearly three years. 

3. Appendix, pp. 296-97 supra. 
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A 

Abetment of an act made punish
able Wlder S. 82, itself also made 
punishable.-246-47. 

Absurdity, coosideration of, while 
determining the meaning of a section or 
a part of it, whether and if so, how far 
permissible.-26, 123-24. 

Accounts.-See Taking of Accou11ts. 

Act done in the course of any pro
reeding in any Court at the date of 
establishment of a Board far the local 
area, not affected by the provisions of 
S. 85(1).-254-57-done or intended to 
be done in good faith under this Act by 
the Chairman or the member of a 
Board or by any officer of Government, 
no suit, prosecution or other legal pro
ceeding to lie in respect of,.-245-46.
the term, as defined in the Rules.-263. 
--the text of, which to be considered 
.authoritative.-1·2.-the validity, in
validity, effect or consequences of, if 
done or suffered to be done before the 
establishment of a Board for the local 
.area, not to be affected by the provi
sions of S. 85 ( 1) .-254-56. 

Acts, amending, haw to be interpret
E'd..-7.?-73.-dedaratory, what they 
are and how they are to be construed. 
-J.I.?-43.-in par; rmzteria, reference 

29 

Acts-( Coutd.) 

to, when and how far permissible.-24. 
-not in pari materia, reference to, 
when and how far JX'ffilissible.-22-24. 
-other, referred to in this.-See Other 
Acts.-remedial, what they are and 
how they are to be construed-7-8.
repealed and repealing, haw to be con
strued-252-53. 

Addresses.-See Names and address
es. 

Adjustment of debts.-See Debt. 

Adult coparcener, absence of, in. an 
undivided H. family, no bar to its be
ing held to be a debtor if otherwise 
qualified.-20, 37-38. 

Advocate of a High Coun, not en
titled to appear before a Board as of 
right.-Int. 15-16, 222-23.-position 
of, under this Act and the D. A. R. 
Act cornpared.-Int. 15, 16, 39; 222-
25.-what conditions must be fulfilled 
before permission to appear would be 
granted to,.-222-24.-whether and for 
whom entitled to appear as agents. 
Int. 16; 222, 224-25.-unrestricted 
rights of, to appear before the Courts 
e\·en in proceedings under this Art and 
to ach·ise and guide the parties.-Int. 
15, 16 : 223-24. 
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Agent, appearance of, on behalf of a 
woman exempted under S. 132 of the 
C. P. Code if duly appointed, allowed. 
-Int. 16; 222-25.-whether a legal 

' practitioner can appear as, for such a 
woman.-222, 224-25. 

Agreements between parties to a 
transaction, which, to be set aside 
while making an inquiry under S. 40. 
-156, 159. 

Agricultural debtors, making provi
sion for the relief of, the object in 
passing this Aet.-lnt. 4 ; 1-4. 

Agricultural income, proportion of, 
to non-agricultural income, necessary 
for being held to be a debtor.-18. 

Agricultural indebtedness, · inquiry 
into the extent and causes of, by whom 
and when made.-Int. 4-7 ; 2-7.-pre
vious history of, in this province.-Int. 
58-59 ; 2-7.-recommendation of mea
sures for the relief of,.-Int. 4-7, 24-27, 
58-61 ; 3-4.-tatal . amount of, in this 
province in 1930.-3. 

Agriculture, definition of,.-20, 34-35. 
-income of, when necessary to take 
into consideration.-18.-F'mance of, 
the beading of Chapter II of the Re
port of R. C. A.-Int. 4-7; 2. 

Alienation--of property included in 
an award invalid unless made with P. 
G.'s permission.-220.--of standing 
crops or of produce, void if made with
out permission of authorised person or 
resource society who is a creditor.-
241-43.-:the same an offence on the 
part of both parties to it.-241-43. 

Alienation or incumbrance, void if 
fraudulent and to be declared as such 
by the Board.-181-83, 196, 200, 281-
82, 309. 

Alienee or holder of an incum
brance,. in good faith and for consider-

Alienee or holder of an incum
brance (Co11td.) 
ation, rights of, not affected by the 
provisions of S. 49(1).-181-83. 

Ambiguity of language in a statute 
how cleared up.-21-31, 63, 75-76, 94-
96, 111-13, 123-25. 

Amendment of this Act by Born. 
VI of 1941, change in law made by, 
Int. 1-2, 27, 42; 10, 15-17, 250-52, 
2.53-59.-probable reason for making,. 
-Int. 60-61. 

Analogous law considered in con
nection with :-(S. 27) 119; (S. 33) 
131 ; (S. 34) 133; (S. 35) 136; 
(S. 39) 149-50 ; (S. 40) 151-52 ; 
(S. 41) 153-54; (S. 42) 165-67; (S. 
45) 174-75; (S. 49) 182-83; (S. 58) 
208 ; (S. 67) 224-25. 

Anomaly whether a good ground for 
setting aside the plain meaning of a 
section.-26. 

Annual income, net, of a debtoc for 
what purpose and how to be determin
ed.-197-98, 279-81.-special definition 
of,.-197-98.~total, when to be taken 
into consideration.-18. 

Any other law for the time being: 
in force, in which cases to be disregard· 
ed.-61, 84, 169, 190. 208, 210, 220, 
237. 

Any other officer. power of P. G. to 
delegate its power and those of the 
Collector to .. -244. 

Appeal, against which awards, deci
sions and orders, lies and against which 
does not lie.-69-71, 202, 206, 23.5.
consequence of not making, in time.-
69-70.-Court to which, lies.-69-71.
court-fee on a memo. of,.--76.-finality 
of the Court's decision in,.--34 . ....,. 
grounds on which, an award can be mo
dified or reversed in,.-79.-limitation 
for,.-74.-limitation for, how computed 
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Appeal-( Con/d.) 
when applications under this Act dis
missed.-239-40.-power of P. G. to 
make rules with respect to,.-247.
procedure in,.-83.-right of, nature 
of .. -71. 

Appearance of pleaders and other 
legal practitioners.-See Advocate of a 
High Court.-of parties.-See Party 
and Woman. 

Application for adjustment of dtbts, 
-Board to which, can be made.-87. 
-by a debtor jointly and severally 
liable.-101.-by a debtor paytne!!t of 
whose debt is guaranteed by a surety. 
-101.-by a debtor who has purchased 
a debt from a non-debtor after 1-1-38. 
-102.---by a creditor, when made ad
\"antageously.-87~9. 198, 201.--conse
quence of not making, though main· 
tainable.-125, 198.--consolidation of, 
with another, permissible.-119.--court
fee payable on,.-97.--costs of, when 
creditor or debtor entitled to get,.-198. 
201.--dismissal of, when justified.-134. 
-dismissal of, refund of court-fee to 
creditor, in case of,.-131-38.-duties 
of the Board in connection with,.-See 
Board.-duties of the Collector in con
nection with,.-See Collector.-duties of 
the Court in connectio:t with,.-See 
Court.-duties of debtors and creditors 
in connection with,.-129-30.-form and 
\·erification of,.-97. 27.?, 298-301, 31J2-
303.-forms of awards to be made in 
proceedings under,.-281-8./, 308-11, 
31.?·11.-place of presentation of, ob
jection as to. when a1lowable.-88, 96. 
-powers of the Board in connection 
with .. -See Board.-powers of the Col
lector in connection with,.-See Coll.:c
tor.-powers of the Court in connection 
with,.-See Court.-powers oC the P. G. 
in connection with,.-See Pnn:inci.al 
Cor·mtment.-procedure to be followed 
in connection with,.-$7-:'.?5.-procedure 

Application-( Could.) 
to be followed when more than one, 
made to different Boa.rds-87.-pro
ceeding relating to, when accounts to be 
taken in the course of,.-147.-retwn 
of, for amendment, when justified.-
104.-settlement of, during pendency 
of a proceeding, how to be dealt 
with.-113-15.-statements to be filed 
in connection with,.-See Statement 
-time within which a debtor should 
make,.........87.-time within which a 
creditor should make,.-87.-total am
ount of debt due by a debtor for which. 
can be made.-116-17.-transfer -of, 
from one board, to another, who can 
make.-120.-when award to be made 
on,.-195, 199.-withdrawal of, ·when 
possible.-118. 

-/M execution, duty of civil courts to 
transfer any, pending before them at 
the date of establishment of a Board 
for the local area, if certain conditions 
fulfilled. -139-40.- of a registered 
award by whom to be entertained.-
217. 

-fM recording 11 settlement.-Boa.rd 
to which, must be made.-10S . ..:...oonse
quence of not making, although main
tainable and a Board established for 
the local area or class of debtors.-125. 
--court-fee payable on,.-105.-duties 
of the Board in connection with,.-See 
Board.-form and verification oC,.-105. 
212, 298-301, 302.()3.-powers of a 
Board in connection with,.-See Board. 
--powers of the P. G. in connection 
with,.-See Provincial C<lt'ernmmt.
time for making,.-105.-total amount 
of debt for which, can be made.-116-
11.-withdrawal of, when possible.-
118.-wilen to be treated as one for the 
adjustment of debts.-106.-when an 
award in which form to be made on.. 
-106, 281-84, 308-11.-who can make, 
-105. 
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Assam Act for the control of money
lending business.-See OP/u?r Acts. 

Assessors, duty of one-man Board to 
consult, before making an award, if 
any appointed.-51.-number of, that 
can be appointed.-51.-power of the 
P. G. to make rules with respect to the 
appointment of,.-269-70.-Collector to 
prepare a list of, for each Board in his 
district under the rule.-265.-com. 
munication of the names selected, to 
the Boards concemed.-270.-Govern
ment's powers to make selections from 
the list and add to or remove any 
names from it.-270.-what particulars 
regarding, to be inserted in the list.-
270. 

Assets, non-disclosure of material facts 
concerning, by a debtor, a ground for 
appeal against an order under S. 68.-
235.---<>f an insolvent-debtor how to be 
distributed.-234.-valuation of, which 
yield an income but whose market 
value cannot be ascertained, how to be 
made.-188, 189. 

Assigned debt.-See Debt. 

Assignee from a non-debtor not en
&itled to make an application under 
S. 17 although himself a debtor if as
signment made after 1-1-38.-102. 

Authorised person, conditions sub
ject to which, can advance loans.-
292-93, 294-97.---{juty of, to maintain 
and furnish accounts in Forms Nos. 
23 and 24.-292.-form of authority 
to be granted to,.-292, 322-23.
penalty incurred by, for breach of any 
condition.-293.-permission for sale of 
crops or produce not to be withheld 
unreasonably by,.-293.-purposes for 
which, can advance loans.-292, 19, 38, 
264.-rate of interest which, can charge 
on his loans.-293.-to allow inspection 
of accounts of debtors by an Inspector 

Authorised person-(Contd.). 

appointed by Government.-293.-who 
is designated by the term,.-292 

Attorney of a High Court.-Same 
references as in the case of an Advo
cate ()j a High Court. 

Award, amount held payable under, 
to be binding on the parties Jn any 
future suit or proceeding between 
them.-208-09.-binding character of, 
after registration.-215.-computation 
of the period of limitation for appeal 
against,.-74.-Court's duty to execute, 
after registration as its own decree.-
217.~Court's duty to register, after 
transmission by the Board.-214-15.
Court's power to declare a debtor in
solvent after,.-226-27.-Coort's power 
to modify or retransmit, to the Board. 
-214-15.-Coort's power to postpone 
the recovery of an instalment due 
under, in certain cases.-218.-court-fee 
to be levied on, when made under S. 
24.-113.-court-fee to be levied on, 
when made under S. 54 or 55.-209-10. 
-Court to which an appeal would lie 
against, how ascertained-69-70.-defi
nition of the term,.-17, 31-32.-dis
tinction between, made under S. 23(4). 
and that under S. 24.-114-15.-execu
tion of, when made under S. 55, other
wise than through the Court.-202.
execution of, as the Coort's decree, in 
the case of any other after regis· 
tration.-217.-finality of the amount 
payable under, whether made under 
Ss. 23(4), 24, 54.or 55.-208.-form of, 
to be prescribed by the P. G.-249.
forms prescribed for, under Rule 29.--
281-84, 308-14.-grounds on which 
Coort can modify or set aside,-79.
improperly obtained, liable to be modi
fied or set aside.-79.-inquiry to be 
made before making, under S. 23(4). 
-105..()6.-irregularity or illegality in 
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Award-(Coutd.) 
Lhe proceeding, when a ground for 
modifying or setting aside,.-79.-lega
lity of, not to be called into question 
in a civil court except as otherwise 
provided in this Act.-237.-limita· 
tion for appealing against,.-74.
nature of, to be made under S. 23(4). 
-106,. under S. 24-113,. under S. 54 
-195-99,. under S. 55-201-02.-parti-
culars to be included in, made under 
S. 24 or S. 54.-195-99, 199-201, 298-
303.-penalty incurred by a debtor 
against whom, made, if he contravenes 
the provisions of S. 77(1).-241.
power of the P. G. to make rules as to 
the forms of, whether made under S. 
24, 54, or 55, and as to further parti
culars to be included in,.-249.-pro
perty included in, not alienable except 
with the sanction of the P. G.-220. 
-recovery of amount due under, how 
possible.-217-18.-registration of, by 
whom and when to be made.--214-17. 
-re-opening of, when justified.-205-
206.-standing crops or produce of 
land, not capable of being alienated or 
encumbered without permission of an 
authorised person or resource society 
to whom he is inde-bted, by a debtor 
against whom, made.-241.-suit or 
proceeding relating to the reconry of 
a debt payable under, not to be enter
tained or proceeded with, except as 
otherwise pro\·ided in this Act.-237. 
-transmission of, to the Court. when 
to be made.-213-14.-when to be 
made without scaling down debts.-
192-94, 204, 205-06. 

B 

Bank, exemption of an authorised, 
from the payment oC oourt-fee.
.:'09-11.-()ther than the P. L. M. 
Bank, must be authorised by the P. G. 
l\) enter into the agreement mentioned 

Bank-( Co11td.) 

in S. 55.-202.-Provincial Land 
Mortgage,-See Provincial Land M07t
gage Bank. 

Banking Inquiry Committee--
Bombay Provincial, appointment of,
lnt. 5, 25 ; 2-conclusions and recom
mendations of,.-lnt. 6·7, 25, 59; 3-4, 
297.-total amount of agricultural in
debtedness of the province in 1930 
found by,.-3. 
-Indian Central, appointment of,
lnt. 5, 25; 2.-conclusions and recom
mendations of,.-lnt. 5-7, 25, 59; 
2-4. 297. 

Bengal Acts for the relief of agricul
tural indebtedness and the control of 
money-lending.-See Other Acts. 

Bihar Acts for the control of money
lending business.-See Other Acts. 

Bird's eye-view of the Act.-11. 

Bird's eye-view of the Rules.--261. 
Blank space in an Act.-257 n. 

Board, applications under S. 17 and 
S. 23 to be made to, established for 
the local · area in which the · debtor 
ordinarily resides or for the class of 
debtors to which he belongs.--87, 105. 
--business of, by whom regulated.--,-
271-7:?.-Chairman and members of, 
not liable to be proceeded against for 
anything done in good faith.-245-46. 
-Chairman and members of, public 
servants within the meaning of S. 21 
of the I. P. Code, 1860.-245-Chair
man and \'ice-Chairman of, who 
should be according to Rules whm it 
consists of a body or association of 
per!Ons.-266-67.-Chairman of, bound 
to hold its meetings at its usual place 
of business but may hold them at any 
other place within iB jurisdiction with 
the appro,·al of the F. C. Subordinate· 
Judge of the district.-271.-entitled to 



386 THE BOI\IBAY AGRICULTURAL DEBTORS RELIEF ACT 

Board-( Contd.) 
fix the time of, preside at and regulate 
the course . of business at every meeting 
and to give a casting vote in case of a 
tie.-271.-Chairman or any other per
son authorised by the F. C. Subordi
nate Judge of the district bound to sign 
the diary of the proceedings of and 
processes issued by, and make a memo. 
of the evidence of each party or witness 
examined before it and sign it.-271, 277. 
-Chairman's powers by whom to be 
e..xercised in case of a one-man Board. 
-270-71.-oopy of notice under S. 19 
to be sent to,.-98.-oopy of statement 
filed under S. 19 to be sent to,.-98.
oonstitution of, by whom and how 
made.--50.-oontrol over, by whom 
and how exercised.---85.-Debt Ad
justment, establishment of, how to be 
notified.--50, 265-66.-decision of, fina
lity on certain points of,.-61.-deci
sion of, how given in case of disagree
ment amongst members.--51.-defi
nition of the term,.-17, 32.-dissolu
tion of, effects of, on the rights of par
ties and on the proceedings before it.--
57.-dissolved, proceeding .before, a 
civil proceeding for the purpose of 
S. 14 of the I. L. Act, 1938.--57-58. 

-Duty of, to ascertain the net annual 
income of a debtor before fixing the 
amount of each instalment for the 
payment of his debts.-197-98, 200.
to consider the facts and circumstances 
of the case on receipt of an applica
tion under S. 20.-101.-to decide cer
tain points as preliminary issues before 
proceeding to take accounts in a pro
ceeding relating to an application un
der S. 17.-135.-to declare a debtor 
insolvent if convinced of certain facts. 
-266-67.-to declare a transaction of 
sale to be in the nature of a mortgage 
if certain conditions are fulfilled.-169-
70.-to declare void a fraudulent alie· 

Board-(Coutd.) 
nation or incumbrance made by a 
debtor-181.-to determine the court
fee payable on an award and recover 
it before its transmission for registra
tion.-213.-to determine the particu
lars, value etc. of the debtor's property 
according to prescribed ru!es.-180-81. 
-to examine the creditor and the deb
tor while taking accounts except in 
case of an admission of the claim by 
the latter.-148, 153.-to fix and 
charge a fair rent in lieu of profits of 
a mortgaged property in case the pro
fits cannot be ascertained.-168.-to 
follow the procedure laid down in 
rules 21, 23 and 24 as to service of 
notices and summonses.-275-76, 277-
78.-to give and publish notices of an 
application under S. 17, as prescribed 
by Ss. 31 and 47.-121-22, 177-180, 
275.-to give intimation of the time 
and place of its meetings to the par
ties..-271-'12.-to give notice of an 
application under S. 23 to the oppo
site party as prescribed.-105-06, 273. 
-to grant a certificate in a prescribed 
form to a creditor who alleges to have 
borrowed money from a third party in 
order to lend it to the debtor.-240· 
41, 285-86.-to inquire into the history 
and merits of a transaction in the 
prescribed manner before taking ac
counts.-150.-to keep the books and 
registers mentioned in Rules 36-37.-
28'1-91.-to make an award after 
scaling down debts and ascertain
ing the paying capacity of the debtor. 
-195.-to make an award on a 
settlement arrived at during the pen
dency of an application under S. 17.-
113,.-to make an inquiry in the pr~
cribed manner before recording and 
certifying a settlement under S. 23.-
105-06-to order the refund of court
fee to a creditor whose application ha3 
been dismisSE:d under S. 35.-137.-to 
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Board-( Co11td.) 
put up a list of debtors on its notice
board and forward its copy as directed· 
in Rule 18.-272-73, 275.-t.o record 
reasons for believing an admission of 
claim by a debtor to be true and 
voluntary.-153.-to set aside agree
ments, settlements or statements of ac
counts while making an inquiry under 
S. 40.-156.-to take into considera
tion the default made by a creditor or 
the debtor in complying with the pro
visions of S. 19.-98-99.-to take into 
consideration the two proV!isoes to 
S. 54 ( 2) (l) while making an order 
for payment of costs against a party
-198, 201. 

-jurisdiction of, objection as to, when 
i.o be allowed.-88, 96.-liability of, 
or any of its members to be removed 
from office at any time after due in
quiry.-57-58.-member of, report to 
be made by, when appointed a com
mis>lioner.-64.-when disqualified to 
act in a proceeding.-..51, 55.-when 
~:an be elected or appointed a Chair
man.-51, 56-57.-period of appoint
ment of, not fixed by the Act.-57.
permission of, to be obtained before 
withdrawing an application.-118. 

-power of, not to recognize a set
tlement not recorded and certified 
though made after the establishment 
of a competent Board.-115.-to call 
upon the creditors to state whether 
they agree to take government-guaran
teed bonds for their debts on the con
ditions laid dov.'!l in S. 55(1) .-201.
to decide all questions of fact and law, 
of whate\'er nature, that may arise in 
the l".>urse of the proceedings before 
it.-60-61.-to direct any ot its mem
bers to exan1ine a witness or to ins.pect 
.a site on oommission.-64.-to dis
pense with inquiry to be made under 
S. 40 in certain cases.-153-54.-to 

Board-( Co11td.) 
dispense with . the scaling dov.'ll of 
debts in certain cases.-204-05, 205-06. 
-to enlarge time fixed or prescribed 
for doing a particular act, whenever 
found necessary even after the period 
has expired.-86.-to exercise th~; 

powers of a civil oourt in certain mat
ters.-64.-to frame a scheme for the 
payment of debts as per the provisions 
oi S. 55(1) . ....:..202.-to impose condi· 
tions on the sale of property for the 
recovery of any instalments fixed by 
an award and on the delivery of a 
mortgaged property to a debtor.-
198, 201.-to issue a warrant against 
any person other than a party who in 
its opinion is likely to supply any 
necessary information. 131-3.1.-to 
make an award for an amount exceed
ing Rs. 15,000 if the total amount of 
debts of a debtor did not exceed that 
amount as calculated upto 1-1-39.-
118, 134, 136-37.-to order any neces
sary acts to be done by a debtor or 
creditor in connection with an applica
tion under S. 17 or 23.-129-30.-to 
order the sale of a part of a. debtor's 
property for the liquidation of his debt 
or a part of it at any stage of a pro
ceeding.-221.-to permit a party to 
engage a legal practitioner on certain 
conditions.-222.-to refer to the F.C. 
Subordinate Judge for decision 311y 

doubtful question of law or usage ha\·
ing the force of law on drawing up 
a statement as prescribed.-206-07.-to 
re-open an award in certain cases, re
adjust the debts of a debtor and make 
a fresh award..-205-06.-to return an 
application under S. 22 for amendment, 
if nece;;...;;ary.-104.-to summon and 
examine any person or cause a docu
ment to be produced if found neces
sary.-131.-to treat a debt as dis
charged if any of the conditions laid 
down in S. 32 is found to have betn 
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Board-( Co11td.) 

fulfilled.-125.-to treat an application 
under S. 23 as one under S. 17 if the 
debtor is found to be indebted to other 
creditors-106 ; 

-procedure before.-64.-procedure to 
be followed by, on receipt of an appli
cation under S. 17 or S. 23.-272-73.
removal of, or of any of its members, 
by whom and after what kind of for
mality possible.-57 -61.-consequences 
of inquiry,.-57. 59.-time and 
space of meetings of.-271-72 .-transfer 
of applications from one to another, by 
whom and how made.-120-21. 

Bombay Act XXVIII of 1939.
Int. 1 ; I.-amendment of, by: Born. 
VI of 1941 by whom assented to,.--
1 n.-assent of the Governor-General 
to, when received.-1 n.-character 
of the legislation embodied in,.-7.
short title of the Bombay Agricultural 
Debtors Relief Act, 1939.-1. 

Bombay Acts referred to herein.
See Other Acts.-Bombay Acts other 
than those specially referred to, relat
ing to rural development.-Int. 61-62. 

Bombay Bill No. VII of 1938 first 
placed before the L. A. and referred to 
a Select Committee.-Int. 26-27.-pre
ventive legislation in other provinces, 
similar to,.-Int. 26-Zl; 367-68.
Rules 38 to 40 framed on the princi
ples underlying Chapters III and IV 
of,.-296-97.-Select Committee never 
seems to have submitted its report on,. 
Int. 27.-urgent necessity to take up 
legislation on the lines of,.-296-97. 

Bombay Government Gazette, the 
Official Gazette of this province,.-53, 
244. 

Bombay Provincial Banking In
quiry Committee.-See Banking In
quiry Ctmtmittee. 

Bonds, power of the Board to order 
the P. L. M. Bank or other authorised 
bank to pass, to the creditors of a 
debtor if the conditions laid down in 
S. 55 are fulfilled.-202-04. 

Bombay Tenancy Act, 1939.-See 
Other Acts. 

Books of account, duty of creditors 
and debtors to produce, whenever re
quired by the Board to do so.-129-
30.-presumption which a Board can 
draw against a creditor for non-pro
duction of, even though in his posses
sion or under his control.-161-68. 
-summons to produce,.-277, 278. 

Books to be maintained by the 
Board.-287, 290-91. 

c 
Capitalisation of income, when, 
how and for what purpose made.-
188-89, 281. 

Casting Vote, when a Chairman of a 
Board can give, and its effect oo the 
decision of the Board.-51, 54-55. 

Central Provinces Acts for the re
lief of agricultural indebtedness and 
the control of the money-lending busi
ness.-See Other Acts. 

Certificate to be granted to a credi
tor under S. 76, form of, and parti
culars to be included in,.-240-41, 
285-86.-power of the P. G. to make 
rules as to the granting of,.-249.-ure 
that can be made of, in a civil court. 
-240-41. 

Certification of a settlement, in
quiry to made before,.-106.-legal 
effect of, even though not followed by 
an award.-106-07. 

Cess leviable by Government or any 
local authority, included in the term 
• tax ' u•ed in S. 3.-46. 
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Chairman of a Board.-See Board. 

Chapter II of this Act, analysis of,.-
52.-111 of this Act, scope and impor
tance of,.-88-89. 

Chapters III and IV of Born. Bill No. 
\'II of 1938, principles underlying, em
bodied as far as suitable in Rules 38 
to 40.-296-297. 

Character of this legislation deter
mined.-7. 

Charge on the property of a party, 
for the purpose of court-fee payable 
by him.-210, 213. 

City of Bombay, advantage which 
debtors residing in, can take of this 
Act.-Jnt. 3.-applications of certain 
sections only of this Act to,.-lnt. 1-4; 
10, 15-16.~tions which will never 
be extended and applied to.
lnt. 1-4; 10, 15-16. 

Civil Court, award to supersede pre
\·ious decisions of, for certain purposes. 
208-Q9.-decree of, how far binding on 
the parties to proceedings under this 
Act.-175·77.-not to entertain or pro
ceed with a suit or proceeding relating 
to matters mentioned in S. 73.-237-38. 
power of a Board to go behind a de
cree of, for certain purposes.-175-77. 
--·proceedings before a Board or a 
Court under this Act to be deemed pro
ceeding:; in, for the purpose of applica
tion of the I. L. Act, 1908, except as 
otherwise provided.- 238-39.-~peciai 
legislation affecting the jurisdiction of, 
how to be construed.-89-91.-situated 
in any of the local areas for which a 
Bc1ard may be establi~hed, to transfer 
all pending suits, applications for 
execution and incidental proceedir.gs 
to the competent Boards.-139-W. 

Ci\'il Procedure Code, 1908.
:::.<":" Ot hl'T .irts. 

Claims, admi:>sion of, by a debtor 
must be true and voluntary in order 
that the inquiry to be made under 
S. 40 can be dispensed with.-153.
application of the provisions of the 
I. L. Act, 1908 to, under this Act.-
238-39.-disputed, investigation as to,. 
-148-49.-extinction of, in what case!C' 
deemed to have occurred.-125-26.
particulars of debtor's, where to be· 
stated.-103, 104, 105, 272, 275, 298-
301, 302-QJ.-statement of, to be filed 
on sentice of notice under S. 19.-
98-99. 

Code, as defined in the Rules.-263.
Bombay Land Revenue,.-See Other 
Acts.-Civil Procedure.-See Otlu:r 
Acts.- Criminal Procedure,.- See 
Other Acts.-lndian Penal..-See 
Other Acts. 

Cognate legislation in other provin
ces.-366-68. 

Collector, Board to give notice to, 
under S. 47.-177, 179.-delegation of 
powers to and of, to any other officer. 
-244.-duty of. under the Acts and: 
the Rules.-to fix the maximum limits 
up to which advances can be made by 
an authorised person.-293.-to pub
lish the notification establishing a 
D. A. Board under S. 4, in the area 
concerned as prescribed.-265-66.-to 
~ell a part of the debtor's pro
perty as ordered by the Board or 
the Court.-221, 284-285.-to supplr 
the information required by a 
Board by a notice under S. 47.-
177, 179.-permission of, required 
under S. 73..\ of the Born. L. R. 
Code, 1879 for pu!J)05e of valuation to 
be presumed but not to be deemed to 
be unnecessary.-184, 186.-power of 
the P. G. to make rules as to the 
duties of and in connection with the 
discharge of those under Ss. 47 and 
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Collector-( Contd.) 

.66.-248-49.-rule as to the period of 
time within which to reply to the 
notice under S. 47.-278.-time oc
.cupied in a proceeding before, to be 
excluded while computing the period 
of limitation for suits etc. filed against a 
debtor if an application under S. 17 
held not maintainable.-239-40. 

.Collusion between a debtor and any 
of his creditors in fraud of his other 
.creditors, how to be dealt with.-
106-11, 204-06. 

Commission for the examination of 
a witness or inspection of a site, 
Board's power to issue, to a member.
ti4-65.-report to be made by the mem
ber so appointed after execution of,.-
64-65.-rules as to issuing, in the C. P. 
Code, 1908 made applicable to proceed
ings under this Act.-64-65. 

Conditions subject to which an 
authorised person can advance loans 
to debtors under S. 78.-292-93.
those, considered with reference to 
Rules 39 and 40.-294-96.-those, 
and the provisions of Chapters III 
_and IV of Born. Bill No. VII of 1938 
considered together.-296-97. 

Conditions u·hich must be fulfilled 
before a Board can authorise a legal 
practitioner to appear before it on 
behalf of a party 222-24.-consoli
date applications made to it.-119.
.decide to dispense with the examina
tion of parties 148-50.-dismiss an 
.application made under S. 17 or S. 23. 
-134-35.-dispense "ith the inquiry 
to be made under S. 40.-153-56.
dii;pense with the scaling down of 
debts.-190-94, 204-05, 205-06.-en
large time fi:o;;ed or prescribed for do
.:ing an Act even after its expiry.-86. 
-extend the time allowed for filing a 

Conditions-( Co1ztd.) 

statement under S. 31.-120-21.-fix 
and charge a fair rent of a mortgaged 
property in lien of profits while tak
ing accounts.-168-69.-hold a tran
saction of sale to be in 'reality a mort
gage.-170-71.-order the refund of 
court-fee to a creditor-applicant.-
137-39. 

Conditions which must be ful
filled before a civil court can trans
fer pending suits etc. to competent 
Boards.-143·44.-a Court or a Dis
trict Judge or Joint Judge specially 
empowered can make an order under 
S. 17(4).-87-89.-a creditor can claim 
the costs of an application made under 
S. 17.-198, 201.-a debt can be 
deemed to have been discharged.-
125-28.-a decision, an order or award 
of a Board can be modified or set 
aside in appeal.-79-82.-a member 
of a Board can be elected or nomi
nated as the Chairman for the time 
being.-51, 55.-an application for the 
adjustment of a debt transferred or 
assigned to a debtor can be made.-
102.-an individual can be held to be 
a debtor.-18, 33-38.-an objection as 
to place of presentation of an appli
cation can be upheld.-88, 96.-an 
order for payment of costs can be 
made against a party under S. 19(3). 
-98-99, 100, 198, 201.-an order for 
recording a settlement can be made 
under S. 23.-105-11.-an undivided 
Hindu family can be held to be a deb
tor.-18-19. 33-38.-a settlement ar
rived at during the pendency of an 
application under S. 17 can be ordered 
to be recorded.-113-15. 

Conduct of the business of a 
Board.-See Board. 

Con.tlict htnO to be dealt with wlle11 
between a Government notification and 
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Conflict-( Cout d.) 

a statutory provision.-17.-a pream· 
ble and a full title.-5.-a preamble 
and a section.----0.-a rule and a sec
tion.-187.-the different parts of the 
same section.-124.-the general law 
and a special enactment----03.-the 
provisions of an Indian statute and 
international law.-26.-two sections of 
the same Act.-232-33. 

Congress Government, part played 
by, in getting this Act passed.-Int. 7-9. 

Consistency, Court's duty to bring 
about on making all possible attempts. 
-123.-limit to the amount of violence 
to language that can be made.-94-95. 

Constitution and powers of a D. 
A. Board and powers of the Court 
in appeal, the heading of Chapter II 
of this Act.-50. 

Constitution of the Board.-See 
Board. 

Construction, rules of, when two al
ternative ones possible.-111-112. 

Contemporanea expositio--See His
tory. 

Context.-See Refemzce to Context. 

Contracts purporting to close previous 
dealings how dealt with while taking 
accounts.-156, 159.-referred to in 
S. 11 of the Born. S. H. R. Act, 1938, 
how far revived by S. 84.-See Right. 
-terms and incidents of, if any, made 
bdore the establishment of a D. A. 
Board for any local area, to remain 
unaftected to the extent mentioned in 
s. 85 ( :n.-254-56. 

Contract to the contrary no bar to 
the absolutdy binding dlaracter of the 
deci.-ion of the Board as to the amount 
due in respect of any debt,.-.?08-09-

Contract to the contrary-
(Cotltd.) 

the operation of S. 45 if the conditions 
mentioned therein are fultilled.-173-74. 
the operation of S. 65 prohibiting 
alienation by a debtor after an award 
if> made against him except with the 
sanction of the P. G.-220.-the scal
ing down of debts under S. 52.-
190-191. 

Convenience no ground for departure 
from the plain meaning of the words of 
a section.-75.-question of, to be con
sidered when language not clear.-233. 

Co-operative Societies Act.-See 
Other Acts. 

Co-operative Society, Boord's duty 
to give notice to, under S. 47, if the 
debtor before it indebted to the 
society.-177-179.-definition of the 
terrn,.-17, 32.-rights and privileges of, 
to whom a debtor is indebted.-46-49, 
177-80, 196-201, 209-13, 217-218.-time 
for, to reply to a notice served under 
S. 47.-278.-which may be registered 
under Born. C. S. Act, 1925,-32. 

Coparcener.-See Adult Co;parcli1U:T. 

Copy of a statement to be filed under 
S. 19 to be supplied to the party giv
ing notice under it.-98.-of the notice 
to be sent to the Boord for inf<lrnla· 
tion.-98. 

Corruption, on the part of the Board 
or any of its members a ground for 
modifying or re\·ersing an award.-79. 

Costs, duty of the Boord to specify 
in the award which party should pay,. 
-199, 201.-of engaging a legal practi
tioner to be borne by the party obtain
ing permission under S. 67.-222-25.
when to be ordered to be paid by the 
creditor.-198, 201.-when to be order
ed to be paid by the debtor.-198, .?01. 
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Court, acts done under this Act by, 
to remain unaffected by the cessure of 
the operation of the D. A. R. Act in 
any area.-208-09. -definition of the 
term,.-17, 32-33.-district,-See Dis
trict-Court. 

-duty of, to decide a question referred 
to it by the Board for decision under 
S. 58.-206-08.-to register an award 
transmitted to it by the Board.-214-
17. 

-jurisdiction of, superior, when only 
deemed to be ousted.-87-85.-legality 
of an award, decision or order of, net 
to be called into question in any civil 
court.-237-38.-meaning of the term, 
in S. 17.-94.-of the District Judge 
in which cases empowered to entertain 
appeals.-09, 206-{)8.-of the F. C. 
Subordinate Judge in which cases 
empowered to entertain appeals.-09, 
206-03.-no other Court can entertain 
with or proceed with an application or 
proceeding with respect to the insolv
ency of a debtor declared insolvent by,. 
-235. 

-power of, to declare a debtor insol
vent if certain conditions fulfilled.-
226-31.-to direct any Board within its 
jurisdiction to try applications pend
ing before different Boards against the 
same debtor.-87-96.-to exercise con
trol over the Board within its jurisdic
tion as provided in S. 15(2).-86.-to 
order at any stage the sale of a part of 
a debtor's property for the liquidation 
of his debt or any part of it.-221-22. 
-to refuse to recognise a settlement 
not certified and recorded although a 
competent Board existed at the time 
of its being made.-115-16.-procedure 
to be followed by, after making an 
order of adjudication under S. 68 ( 2) . 
-231-34.-procedure to be followed 
by, in appeal.-83.-suit or proceeding 
relating to matters pending before, not 

Court-(Contd.) 
to be entertained or proceeded with by
any court except as otherwise pro
vided.-237-238.-time occupied in a 
proceeding before, to be excluded 
while computing the period of limita
tion for a suit &c. against a debtor . 
when an application under S. 17 held 
not maintainable.-239-40. 

Court-fee, duty of a Board to recover 
the balance of, before transmitting an 
award for registration.-213.~xemp
tion of the P. L. M. Bank or other 
authorised bank and co-operative so
cieties from the 'payment of,.-209-10 .. 
-payable on a memo. of appeal and 
on an award under S. 24 and S. 54 
respectively.-76-77, 113·14, 209-13.
payable on applications under Ss. 17 
and 23 respectively.-97, 106, 108, 209-
13.-refund of, when to be made to a 
creditor.-137-39-remission to be given 
for previous payment of,.-209-10.
right of a creditor to pay the balance 
of, payable by a debtor and get it add
ed to the amount payable to him.-
213-214.-to be a first charge on the
property of the party liable to pay it.-
210, 213.-to be determined by the 
Board in case of an award under S. 54 
or S. 55.-209-11.-to be reduced by 
the amount paid by a creditor at the 
time of obtaining a decree from a civif 
court.-210, 212. 

Court-fees Act, 1870.--See Othn 
Acts. 

Creditor, amount payable to each, to
be determined and specified in the 
award.-196, 200.-and his succt-ssors 
absolutely bound by an award after its 
registration.-215, 216-17.-definition oi 
the term, not contained in the Act.-
17-20.-duty of, to produce books of 
account, documents &c. submit to exa
mination and supply information a>-
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Creditor-( C01ztd.) 
l"equired by the Board.-130-31.-en
titled to get a certificate if he had bor
rowed money from another for advanc
ing it to the debtor.-240-41.-entitled 
to get costs in case of failure of a deb
tor to make an application under S. 17 
( 1) for 12 months after the establish
ment of a competent Board.-198, 201. 
-entitled to get credit for the amount 
of balance of court-fee if paid by him 
on default by the debtor.-213-14.
entitled to get credit for the court-fee 
paid by him while obtaining the de
cree on which a claim is based.-210, 
212.-examination of, by the Board 
compulsory except when the case falls 
under S. 41.-148-49, 153.-form of 
certificate to be granted to, under S. 76. 
-240-41, 285-86.-liability of, too be 
ordered to pay C\)Sts to debtoc in cer
tain cases.-198, 201.-power of the P. 
G. to make rules as to production of 
books etc. by, the duties of, and the fil
ing of a list of other creditors by,.-
129-31, 167-68-248, 249.-presump
tion against, when a Board can draw,. 
-167-68.-refund of court-fee to, 
when to be ordered.-137-38.-right of, 
to call for a statement of his assets and 
liabilities from his debtor.-98-101.-to 
file an application under S. 17 or S. 23. 
-87-88, 92-93, 105, 107.-who had ad
vanced money to a debtor under an 
authority granted under S. 78 not to 
refuse unreasonably the permission re
quired by S. 77(1).-292. 

Crops, alienation of or encumbrance 
on, by a debtor against whom an award 
is made, where permitted and when 
prohibited. - 241-43. financing of, 
definition of.-19, 38, 264-65.-loans for 
financing of, to be advanced by autho
rised person only, and on prescribed 
conditions.-243-44. 291-93.-nature and 
basis ol the conditions prescribed by 

Crops-(C01ztd.) 

Rules 38-40.-294-97.-raising of, in
cluded in the definition of the term 
• agriculture.'-18, 34-35.-raising of, 
included in the term financing of 
crops,-19, 38. 

Cultivate personally.-See To Cul
tivate persom:Jl!y. 

Cultivation of land by a member of 
one's family, by hired labourers, ser
vants or tenants, under one's own 
supervision or under that of the mem
ber of one's family, all included in the 
term • To cultivate personally'.-20, 40. 

Custom to the contrary, m1 bar to 
the absolutely binding character of the 
decision of a Board as to an amount 
due.-208-09.-the scaling down of 
debts under S. 52.-190-91. 

Cutting of grass or wood merely, 
not included to the definition of the 
term • agriculture.'-18, 34. 

D 

Dairy-farming, included in the term 
· agriculture.'-18, 34. 

Damdupat, rule of, when and how to 
be applied while taking accounts.-158-
59, 164-65. 

Dates.--See Important dates in the 
Act. 

Debt, admission of, if made, to be 
mentioned in the statement to be 
filed by the debtor.-103, 298.-as
signed by a non-debtor to a debtor 
after 1-1-38, not capable of being 
got adjusted by an application under 
S. 17.-102.--definition of the term. 
-17, 33.-due from a debtor to 
any particular creditor when deemed 
to have been discharged.-125-29.--due 
from a non-debtor, computation of the 
period of limitation for a suit &c with 
respect to, how made.-239-40.-due 
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Debt.-(Co11td.) 
under a civil court's decree or order, 
included in the definition of the term,. 
-17, 33.-exception to the rule as to the 
discharge of,.-125, 127·28.-further 
scaling down of, in which cases, to what 
extent and how made.-201--03.-guar
anteed by a surety or owed jointly with 
another, application under S. 17, for the 
adjustment of, maintainable so far as 
the debtor is conremed.-101.-history 
of each, to be given in the statements 
to be filed under Ss. 22 and 31.-103, 
104, 121-22, 272, 298, 302.-history of 
a transaction forming part of,· to -be 
inquired into by the Board while tak
ing accounts.-150-51.-inability of a 
debtor to pay, in 25 instalments, a good 
ground for declaring him an in~lvent. 
-226-31.-I. L. Act, 1908 to apply to 
all claims in respect of, in proceedings 
under this Act.-238-39.-inquiry into 
the history and merits of each transac
tion to be made for ascertaining the 
amount due in respect of each,.-150-
52.-limit to which, scaling down of, 
should be made.-190-92.-non-dis
charge of, no bar to an order for deli
\'ery of a mortgaged property to a 
debtor.-198, 201.-particulars of, to be 
given in the statements to be filed 
under Ss. 22 and 31 and in the award 
although it may be one mentioned in 
5. 3.-103, 104, 121-22, 272-75, 298. 
302.-place of, in the order of priority 
for payment as laid down in the pro
\isoes to S. 54(2) (g) to be mentioned 
in an award.-196-97, 200.-power 
of the P. G. to make rules as 
to the forms for the statements 
of, to be filed under Ss. 22 and 
31 and as to the time within which 
the Collector and others sen·ed with 
notices under S. 47 should supply the 
required information.-248.-sale of 
part of the debtor's property for the 

Debt.-(Co11td.) 
liquidation of, or its part can be 
ordered by the Board or the Court 
at any stage.-221-222.-scaling down 
of, when and how to be made.-190-94. 
-scaling down of, when not to be 

made.-204--05, 205--06.-scaled down, 
no arrest or attachment and sale of the 
property of a debtor, for the recovery 
of any amount in excess of, and no re
covery of such amount to be made.-
194-95.-scheme for payment of, as 
further scaled down to be framed by 
the Board and sent to the bank for 
approval,.-201--04.-secu.red, definition 
of,-19-20, 40.-particulars of, to be 
specified in the award.-197, 199-200. 
-place of in the order of priority for 
payment to be specified in the award. 
-196, 200.-possession of property 
burdened with, when can be ordered to 
be delivered.-198, 201.-property on 
which payment of, to be charged.-198, 
201.-settled and certified, place of, in 
the order of priority for payment to be 
specified in the award-196, 200.-~pe
cial definition of, in his Act,.-33.
statement of, to be filed on service of 
notice.-121-22, 275, 298. 302.-suit or 
proceeding in a civil court re. the 
recovery of, made payable under an 
award, not maintainable except as 
otherwise provided. 237-38.-total· 
amount of each, to be mentioned 
in the statements to be filed under 
S. 22 and S. 31.-103, 104. 121-122, 
272, 275, 298, 302.-total amount 
of, due by a debtor, must not exceed 
Rs. 15,000 as calculated up to 1-1-39. 
-116-18.-total amount of, due by a 
debtor, and involved in a suit etc. be
fore a civil court to be taken 
into consideration under S. 37 and 
if it exceeds Rs. 15,000, the suit etc. 
to be transferred to a competent, 
Board.-139-40.-unsecured, definitioq 
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Debt.-(Coutd.) 
of the tenn,.-20, 41..-unsecured, place 
of in the order of priority, to be speci
fied in the award.-196, 200.-when 
the P. L. M. Bank or other authorised 
bank to be ordered to pass bonds to 
the creditors of the debtor for the 
amounts of, as further scaled down.-
201..04.-when to be held discharged. 
-125-26. 

Debtor, admission of claim by, must 
be held to be true and voluntary before 
the inquiry required by S. 40 can be 
dispensed with.-153. - alienations 
made by, of his property included in 
an award, valid only if made with the 
previous sanction of the P. G.-2:!0.
amount to be fixed for the maintenance 
1>f, and his family, with due regard to 
which facts.-287-88.-and his succes
sors bound absolutely by an award 
from the date of registration.-215, 
216-17 .-applications that can be made 
by, under this Act.-87, 105.-consoli
dation of several applications made 
against the same, or joint debtors to 
be made by the Board.-119.-deduc
tions to be made from the value of the 
property of, subject to the liability for 
secured debts, while determining his 
paying capacity.-184-87.-definition of 
the tenn,.-18-19, 33-35, 37-38.-duty 
of, to produce such documents etc. as 
may be required by the Board oc .as 
may be prescribed.-129-30, 130-31.
entitled to claim exemption from lia
bility to pay an instalment under an 
a'111lrd if any of the conditions men
tioned in S. 64 is fulfilled.-218-20.
entitled tQ prove ·while acoounts of a 
mortgaged property are being taken 
and a fair rent in lieu of profits for 
any year is proposed to be fixed. that 
Go\'t, had remitted or suspended re
CO\'ery in that year wholly or partly 
under S. 84A of the Bombay L. R. 

Debtor.-( Could.) 
Code, 1879.-168-169.-fraud or mis
representation on the part of, a ground 
for claiming exemption from the opera
tion of S. 32.-125, 127-28.-indebted 
to a resource society or a crop-financier 
not to alienate or encumber the stand
ing crops or produce of his land with
out permission of the creditor concem
ed.-241-43.-insolvency of, application 
or proceeding with respect to, not to be 
entertained or proceeded with by any 
other court, if the Board or Court 
had declared him an insolvent.-235-
236.-items to be taken into considera
tion while detennining the paying capa
city of,.-187-89.-liability of, to bt 
declared an insolvent, if certain circum
stances found to exist.-226-.?7.-to ~ 
prosecuted if guilty of contravention 
of the provisions of S. 77 ( 1 ) . 
-241, 242-43.-to pay rosts, if guilty 
of default in making an applica
tion under S. 17(1) v.ithin 12 months of 
the establishment of a competent Board. 
-198, 201.-maintenance of, and his 
family.-See Amount of maintenancr: 
hereinabove.-ordinary place . of resi
dence of, determines the Board to 
which an application must be made 
under Ss. 17 and 23.-lnt. 2, 16; 87, 
93 ; 105..07.-particulars and value of 
and alienations of and encumbrances on 
the property of, to be detennined fer 
ascertaining his paying capacity.-
181-87.-paying capacity of, how aSICer
tained.-187-89.-power of the Board 
to examine, in order to elicit certain 
facts and while making an inquiry 
under S. 40.-129-30, 148-50.-power 
of the Board to impose conditions on 
the delivery of mortgaged propert~· to, 
while making an award.-198, 200.~ 
the Board and the Court to declare, an 
insolvent if cerain circumstances found 
to exi~t.-.?:!6-31.-the P. G. to autho-
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Debtor-( Co11td.) 
rise individuals and bodies to advance 
loans to, after an award is made.-243-
44.-the P. G. to make rules as to the 
manner of determination of the market
value of the property and assets of, 
.and as to the duties of,.-247-50.
Jnoperty of, conditions of sale of, to be 
specified in the award.-198, 201.
consequence of the subsequent dis
closure of,.-205-06.-includ.ed in an 
award, not to be alienated without pre
vious sanction of the P. G.-220.-list 
.of, to be included in an award.-196, 
199.-manner of determining the mar
ket value of,.-279.-net annual income 
of, how to be ascertained for fixing the 
.amount of each instalment.-1971 200, 
287-88.-not liable to attachment to be 
excluded while determining its value.-
183-84, 85.-particulars of, to be men
tioned in the statements to be filed un
-der Ss. 22 and 31.-104, lOS, 121-122, 
272-75, 298, 302.-part of, liable to be 
sold for the liquidation of a debt or a 
portion of it.-221-22.--quantum of, 
that can be sold on declaring him an 
insolvent.-226-31.-right of, to call for 
a statement of claims from his creditor 
under S. 19.-98, 99.-rules for deter
mining the market value of, 279-81.
rules for determining the paying capa
city of,.-187-89. 

Decision of a Board, against which, 
appeal lies.--69-71.-Court to which 
appeal would lie against,.-69-71-fina
Jity of, e.xcept as otherwise provided.-
61, 62-63.-improperly obtained, a 
ground for modifying or reversing it 
in appeal.-79, 80.-irregularity or il
legality in a proceeding relating to, 
when a ground for modifying or re
versing it in appeal.-79, 81.-perioo 
IX limitation for appealing against,.-
74-75. 

Decision of a Court, or its order 
finality of,.-84-85. 

Decisions of Courts in other cases, 
reference to, when and how far usP.ful, 
-36-37.-under acts in pari materia, 
how far useful for interpretation.-24. 

Declaration, a debtor as an insol
vent, when made.-See Debtor.-to be 
made by a debtor in an application 
under S. 17.-272-75, 301.-to be made 
by a debtor as to his other debts in 
the course of a proceeding under S. 
23.-106, 108-11.-to be made by the 
Board as to a sale transaction being 
in the nature of a mortgage if the 
conditions laid down in S. 45(1) are 
fulfilled.-169, 170-71.-to be made by 
the Board as to the voidness of an 
alienation found to be fraudulent.-
181-82.-to be made by a Board and 
capable of being made by the Court to 
which an award is transmitted for exe
cution as to the debtor being an insolv
ent.-226-27. 

Decree or order, debt due under, 
included in the definition of the term 
' debt.'-17, 33.-of a civil court how 
far binding on the parties in a proceed
ing under this Act.-175-77.-of a civil 
court for what purposes to be treated 
as final by the Board in the course IYf a 
proceeding under this Act.-175-77.
right of a creditor who had obtained, 
to get credit for the amount of court
fee paid in the civil court.-210, 212. 

Defaults specified in S. 32 ()) .-126-
127.-saving-clause preventing a claim 
from being liable to be held to have 
been discharged in spite of any,. 
-127-28. 

Deficiencies or defects in the 
Act.-See Omission. 

Definition-clauses, what are.-21. 
• 

Definitions, inclusive,-See Inclusive 
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Definition.-( Coutd.) 
liefinitwns.-in the Act.-17-20, 31-46. 
-in the Rules.-263-64.-of words and 
expressions not defined in the Act 
where to be looked for.-20, 43.--of 
words and expressions used in the Act 
but not defined in the rules, where to 
be looked for.-261-262. 

Dckkhan (or Deccan) Agricul
turists Relief Act, 1879.-Cessure of 
the operation o.f, in the areas for which 
or for a class of debtors in which D. 
A. Boards are established.-253-56.
comparison of, with this Act section by 
section.-lnt. 28-42.-continuance of 
the operation of, in other parts of the 
province.-lnt. 58-62; 10, 15-17, 253-
59.- reasons which had led to the 
pa,;,;ing of,.-lnt. 59-61.-remarks of 
the D. A. R. Act Commission, R. C. A. 
and B. P. B. I. C. as to the evil effects 
of the operation of, and its failure to 
eradicate agricultural indebtedness.-
15:.'; Int. 4-7, 24-25, 59-61.-temporary 
provisions in this Act, as to the conti
nuanct> of, in the areas in which Boards 
are established.-256-59 

}\'ott'.- Other references to this Act 
in the Introduction. the Commentary 
and Appendix III.-Int. 22-24, 55; 3, 
23, 100-01, ISI-S:!, 153-56, 163-67, 174-
'15. :!:.'4-25. :!:!7-28, 351-53. 

Dckkhan Agriculturists Relief Act 
Commission, Report of,.-JS2. 

Ddegation of powers of the P. G. 
and of the Collector to other officers. 
-144. 

Disabilitv, mental or physical, a good 
exru-.e fn~ not cultivating lands by 
DU!nu::l labour.--:.'0, 41. 

Di~harge of a claim in what circum
stanrt.ii held to ha\·e occurred.-1:.'5, 
J:!o-:.>7. 

~ 

Discretionary power conferred by a 
statute, how to be exercised.-II3. 

Dishonesty of a creditor, a sufficient 
ground to saddle him with costs.-
198, 201. 

Disputed claims, investigation as to, 
how made.-148-49. 

Distinguishing features of this 
legislation.-/nl. 52-58. 

District Court, appeal to, in what 
cases lies.~9-71. 

District Judge.-See fudge. 
Docwnents, consequence of non-pro
duction of.-167.-duty of parties to 
produce, when required.-129-31.-sum
mons to produce, Board's power to 
issue, to any person.-131-33.-what is 
sufficient compliance with a summons 
to produce,.-277, 278. 

Double construction of words, poss' 
bility of, duty ot courts in case of.,-
111. 

E 
Ejusdem generis rule, what is.~3. 
-when and how applied........03. 

Encwnbrance, alienation or,.-See 
.-tlifnation. 

English Law, reference to the prin
ciples of, for the purpose of interpreta
tion of Indian statutes, how far per
missible.-29-31. 

English .Money-lenders Act, 1927, 
legislation to bring the money-lending 
business under control, recommend
ed on the lines of,.-lnt. 5, 25-
26; 2, 297. 

Enquiry.-See lnqHhy. 

Equity, considerations of, whether 
permissible while interpreting a sec
tion.-26-.?7.-principles of, not appli
cable when special periods of limitation 
prescribed.-7 5. 
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Error of law when a ground for 
modifying or setting aside an award, 
decision or order in appeal.-79, 82. 

Estoppel, principle of. embodied in 
S. 32(2) .-128-29.-in excluding certain 
awards from the operation of S. 9.-
70-71. 

Evidence, erroneous appreciation of, 
when a ground for modifying or set
ting aside an award, decision or order 
in appeal.-79, 82.-language in 
which to be recorded.-274, 277.
memorandum of, how and by whom 
to be made.-274, 277. 

Examination of debtor and creditor, 
Board's power to make, jn com;tection 
with the inquiry into the history 
and merits of each transaction, the 
property and assets of a debtor etc.-
148-49.-of witnesses, Board's power 
to make, on summoning them or 
off hand if present.-131, 132-33.
memorandum of the evidence given by 
a party or witness in the course of, to 
be made as it proceeds.-277.-power 
of the P. G. to make rules with respect 
to,.-248. 

Execution proceedings, transfer of, 
by the civil courts in which pending at 
the date of establishment of a D. A. 
Board for the local area in which the 
debtor therein ordinarily resides or for 
a class of debtors in such area, to be 
made if certain conditions fulfilled.-
139-40.-when a Court to which an 
award is transmitted for execution, 
can in, declare a debtor insolvent.-
226-29. 

Explanation to a section, scope of,.-
36. 

EJ.."tent of this Act, effect of the 
amendment of S. 1 of this Act on,.
lnt. 2-3; 10, 15-16. 

F 

.Failure of justice must have occur
red if an irregularity or illegality or 
an error of law or an erroneous ap
preciation of evidence is to serve as a 
ground for modifying or reversing an 
award, decision or order in appeal.-
79, 8:?. 

Faulty wording of S. 69, rules of 
interpretation applied to, for bringing 
about harmony between it and the 
wording of S. 68.-232-33. 

Fee, leviable by Government or any 
local authority included in the term 
· tax ' occurring in S. 3.-46. 

Finance of Agriculture, the head
ing of Chapter II of the Report of 
the R. C. A.-2. 

. Financing of crops, definition of 
the term,.-19, 38.-other purposes 
included within the meaning of term. 
by Rule 3.-264.-power of the P. G. 
to prescribe such purposes.-19.-
rules subject to which the P. G. woruld 
grant authority under S. 78 to ad
vance loans, forms prescribed under 
them, the principles underlying them 
and the probable effect of their opera
tion.-292-97. 

First Class Subordinate Judge, 
Court of, to exercise control over the 
work of the Boards within the limits 
of its special jurisdiction and the 
manner in which it can be exercised. 
-86.-definition of the term,.--20, 
41-43.-Court of, to serve notices and 
summonses sent to it by a Board with
in its jurisdiction.-275-76.-duty of. 
to decide a question of law or usage 
having the force of law when re
ferred to him by a Board within his 
jurisdiction.-206-M.-effect of the 
decision of, made on a reference under 
S. 58.-206-08.-power of, to appoint 
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F. C. Sub. Judge.-(Co11/d.) 

a member of a Board within his juris
diction as its Chairman when the per
manent incumbent is absent.-51, 55.
power of, to authorise any person other 
than the Chairman of a Board within 
his jurisdiction to sign processes issued 
by and the diary of proceedings of such 
Board.-271-72.-probable effect of 
vesting administrative control over the 
Boards in,.-lnt. 37.-submission Olf a 
proposal to hold any meetings of a 
Board established within his jurisdic
tion at any other place, for approval 
to, necessary.-271-272. 

Fiscal enactments, rules for the 
intefl>retation of,.-17 -79. 

Form, of application under S. 23.-
212, 304.-of award under S. 24 and 
under S. 54.-281, 308-11.----{){ award 
under S. 55.-281; 312-14.-of books 
to be maintained by the Board.-287, 
290-91, 318, 319, 320.-of certificate to 
be grdflted under S. 76.-285, 315.-of 
certificate to be granted under Rule 30. 
-285, 314.-of list of debtors to be 
pa;;ted on the notice-board and sup
plied as directed by Gwemment.-272, 
305.-of summon;, to be issued by a 
Board.-276, 308.-the term, as defined 
in the Rules.-263. 

1-'onns of applications under S. 17 
(1) and (2).-272, 298-301, 30UJ3. 
-of acoounts to be kept and supplied 
by authorised persons.-292-93, 322-
25.-o( notices to be issued under 
S. 23(3) and S. 31.-272, 273. 275. 
:;o6.(17.-of registers to be maintained 
by the Buard.-287-8R, 289-90, 316-19. 
-11hich have been explained in the 
C..lmmentary.-(1-5) 273-75; (6-7) 
215-76, (9-10) 281-84, (12) 28.>-86, 
(13 to 20) 289-91. ( 22-24) 294-95. 

f r-•ud of a debtor, a ground for 
daiming exemption from the operation 

Fraud.-( Contd.) 
of S. 32(1).-125, 128-29.--of a deb· 
tor, to be punished by depriving him 
of the right to get his debts scaled 
down at the time of making or re-mak
ing an award.-204-05, 205-06. 

Fraudulent alienations of or incum· 
brances on his property made by a 
debtor to be held void and declared to 
be so.-181-82, 196, 200, 281-84, 309, 
312. 

Further scaling down of debts, 
when and how to be made.-201-07. 

Future course of legislation re. 
agricultural indebtednes!'l.-259. 

G 

Garden produce, ratsmg of, in
cluded in the term • agriculture '.-18, 
34-37. 

Ga:zette.-See Offil.:iu/. Gazette. 

General Clauses Act of the Indian 
Legislature, reference to, when neces
Sa.ry.-23.--of the same Legislature, re
ference to, when necessary.-23. 

General notice, compulsory publi
cation of, necessary under S. 31. 
-121-22.-method and form of, pre
scribed by Rule 21.-275, 307 . • 

Government, as defined in the Rules. 
-263.-impost other than toll, rate, 
cess ol' fee leviable by, included 
in the term • tax ' used in S. 3.-46, 
-officer of, indemnified against suits. 
prosecutions or other legal proceedings 
for acts done in good faith under this 
Act.-245-46.--other officers than the 
Collectors, delegation of the powers of 
the P. G. or the CollectOt" to,.-244. 
-Provincial.-See Pror>incial Gor•erN· 

mmt.-revenue or tax payable to, or 
any other sum due by way of loan to, 
not affected by the pro\-isions of the 
sections mentioned in S. 3.-46-47. 
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Government.-( Co1ttd.) 
right of, to add to or remove any names 
from the lists of asses..."'>rs prepared by 
the Collectors.-270.-right of, to fix 
the maximum rate of interest for 
loans given under S. 78.-294.-right 
of, to recover its dues by recourse to 
the provisions of any other law in 
force than those of S. 63.-217-18. 

Government notification, authori
tativeness of, re. the establishment of 
a Board, and re. the publication of the 
Rules made under the Act.-16-17, 
263.-publication of, in which cases 
necessary.-See Official Gazette. 

Government of India Act, 1919, 
the Governments of several . other 
provinces constituted under, action 
taken by, as recommended by the 
R C. Al. the I. C. B. I. C. and their 
respective P. B. I. Committees 
since 1933 and before they were re
constituted under the Act of 1935. 
Int. 26, 42-52; 367-68. 

Government of India Act, 1935, 
S. 75 or 108 of, sanction of the G. G. 
obtained for Bill No. XIII of 1939, 
under,.-Int. 1.-legislation on the 
lines suggested by the R C. A. and 
the I. C. B. I. C. and the respective 
P. B. I. Committees made in 
several other provinces before their 
Governments re-constituted under,.
Jnt. 26, 42-52; 367-68. 

Grass, cutting of, only, not included 
in the term 'agriculture '.-18, 34-37. 

Grazing of cattle, included in the 
term • agriculture '.-18, 34-37. 

H 

Hardship, whether a good ground 
for setting aside the literal meaning of 
the words used in a statute.-26.-bow 
avo.ided.-111. 

Harmony, duty of Court to try to 
bring about between the different parts 
of a statute by all possible means 
-23.-method by which, can be 
brought about.-95, 123-25, 232-33. 

Harrowing, one of the purposes 
mentioned in S. 2(7).-19, 38. 

Harvesting, one of the purposes 
mentioned inS. 2(7).-19, 38. 

Heading of a chapter as an aid to 
interpretation, rules as to the use of,. 
-11-12. 

J:Ieadings of Chapters II, III, IV 
and V of this Act, considered with 
reference to their contents.-51-52, 
89, 227, 237-38. 

Heading of Rule 1.-262. 

Heir of a deceased person who was 
cultivating personally, a debtor under 
thls Act even though a widow or a 
minor or a person under physical or 
mental disability, if getting lands 
cultivated for him or her by others. 
-20, 40-41. 

High Court Manual of Civil Cit· 
culars, 1940, travelling and subsh;
tence allowance for witness, to be 
charged as provided in,.-278. 

Hire and maintenance of cattle, 
two of the purposes mentioned in 
Rule 3.-262. 

History of a debt to be given in the 
statements to be filed under Ss. 22 
and 31.-103-05, 121-22, 272, 275, 
298, 302.-of an enactment when to 
be inquired to and for what purpose. 
-24-29.-of a transaction to be in
quired into under S. 40 and the 
statutory limit to the inquiry.-
150-51. 

Holder, definition of, for the purpose 
of thls Act, to be the same as that in 
the Born. L. R. Code, 1879.-19. 
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Holdcr.-(Contd.) 
38-39.-<>f alienated lands other than 
service lands, not a debtor under this 
Act.-19, 38-39.-<>f an incumbrance 
in good faith and for consideration on 
a debtor's land.-See .·llience.---of 
land belonging to a charitable or reli
l:lous institution, not a debtor under 
this Act.-19, 38-39.-<>f land for an 
agricultural purpose.-See To lwJd 
land. 

Honiculture included in the term 
·agriculture '.-18, 34-37. 

Illegality in proceedings, when a 
ground for modifying or reversing an 
a\\ard, decision or order in appeal.-
19-81. 

Implied provisions in a statute, 
rules for inferring,.-112-13. 

Implements, hire of and repairs to, 
two of the purposes mentioned in Rule 
3.-262. 

lmponant dates occurring in this 
Act.-lst January 1927 in S. 45.-169, 
172.-lst January 1930 and 1st Janu
ary 1931 in Ss. 42(2) (e) and 46.-157-
SS, 161-63. 175-77.-lst April 1937 in 
S. 2(6).-18-19, 37-38.-1st January 
1938 in S. 21.-102.-1st January 1939 
in Ss. 3, 26, 35, 36. 38 and 54(2) (g). 
-46, 47, 116-17. 134-36, 137-138, 147-
48. 197.-15th February 1939 in S. 45 
l~l.--WI, 172. 

lmpo~t other than a toll, rate, cess or 
lt'e leviable by Government or a local 
authority included in the tt>rm • tax' in 
S. 3.--16, 49. 

Incidental proceedings. pending be-
1->re a ci\·il 001.111. at the date of esta
blishmt<nt o( a Board for a local area 
or for a class d dd>tors in any such 
area to be transfel"t"ed to a competent 

Incidental Proceedings.-(Co11td.) 

Board if certain conditions fulfilled.-
139-40. 

Inclusive definition, object of a 
legislature in laying down,.-35-36.
what is,.-35. 

Indian Central Banking Inquiry 
Committee.-See Banking • Inquiry 
Committee. 

Indian Court-fees Act, 1870.-See 
Other Acts. 

Indian Penal Code, 1860.-See 
Other Acts. 

Individual, can be held to be a deb
tor if the oonditioos laid down in S. 2 
(6) (a) are fulfilled in his case.-18, 
33-38.-if authorised under S. 78 to ad-· 
\'ance loans to debtors against whom 
awards are made must observe the con
ditions laid down in Rule 38 and sub
mit to the regulation of his dealings with 
them as laid down in Rules 39-40.-
292-297.-power of the P. G. to pre
scribe conditions subject to which the 
authority mentioned in S. 78 can be 
availed of by,.-243-44. 

Iniquity, whether a good ground for 
setting aside the plain meaning of the 
words used in a statute.-26. 

Injustice, consideration of, how far 
relevant while interpreting an enact
ment and how avoided.-26-27, 111. 

Inquiry, condition which must be ful
filled before, can be dispensed with, 
while taking accounts.-153.-manner 
of making, under S. 40.-150-52.--to be 
made by a Board before recording and 
certifying a settlement for which an ap
plication is made under S. 23.-105.{)8. 
--to be made by the Court or the Dis
trict Judge or Joint Judge specially em
powered before making an order under 
s. 17( 4l.--87-8,q. 93. 
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l;'lsolvency proceedings, distribu
tiOn of assets of an insolvent in the 
course of,.-234.-not to be started or 
dealt with by any other court in the 
case of a debtor declared an insolvent 
by the Board or the Cowt under S. 68. 
-225.--Ql'ders in, not to be appealable 
except on the ground mentioned in 
S. 72.-235-36.-procedure to be follow
ed in,.-231-34.-which conditions must 
be fulfilled before, can be started against 
a debtor by the Board or the Court.-
226-27, 228-31. 

Insolvent, declaration as to a debtor 
being, to be treated as one made under 
S. 27 of the P. I. Act, 1920.-231-
failure on the part of, to disclose !:"Ofne 
material facts concerning his assets or 
liabilities, the only ground on which an 
appeal can be filed against an order 
under Chapter IV.-235-36.-property 
of, how much to be sold for the pay
ment of his debts.-226-31.-sale-pro
ceeds of the property of, realised at a 
sale, to be distributed as laid down in 
S. 69.-234-35.-when a debtor can be 
declared to be,.-226-29.-when a deb
tor must be declared to be,.-226-29. 
-who can declare a debtor to be,.-
226-29. 

Inspection, of any property, books or 
documents in the possession or under 
the control of a Board, power of the 
F. C. Subordinate Judge within whose 
special jurisdiction the Board is esta
blished can make or cause to be made. 
-85-86.-of a site, power of the Board 
to direct any of its members to make,. 
-ti4-65.-power of the ·P. G. to make 
rules as to,.-247, 249-50.-rules in the 
C. P. Code, 1908 as to issuing of a . 
commission for, to be applicable to pro- . 
ceedings under this Act.-64-65. 

Instalments, 
mined.-197, 

amount of, how deter-
200.-improbability of 

Instalments.-( C 011td.) 

any two consecutive or any three, being 
paid up on sale of a debtor's movable 
property, liable to be deemed by the 
Court sufficient for declaring him an 
insolvent.-226-27.-improbability of a 
debtor's debt being fully paid up 
in 25, a ground for his being de
clared an insolvent by the Board.-226-
27.-matters which a Board should 
take into consideration while fixing the 
amount of maintenance of a debtor 
and his family before determining the 
amounts of,.-287-88.-maximum num
ber of, which can be fixed by an award 
for the payment of the debts of a 
debtor.-197, 200.-postponement of 
the recovery of, in which circumstances 
and to what extent permissible.-218-
19.-recovery of, how capable of being 
made by Government, local authorities 
and co-operative societies, by ordinary 
creditors, and by the P. L. M. Bank 
or any other bank authorised under 
s. 55.-217-18, 201-03. 

Intention of the Legislature, mean
ing of the expression,.-94-96.-when 
and how to be inquired into and taken 
into consideration.-11-12, 21-22, . 25, 
63, 89-91, 96, 112, 124, 142-43, 232-33, 
252-53. 

Intercultivating, one of the ptll')Xl6es 
mentioned in Rule 3.-262. 

Interest, accumulated, converted into 
principal, how to be dealt with while 
taking accounts.-157, 160-61.-com
pound, agreement to allow, to be set 
aside while taking accounts.-156, 159.
date up to which, account of, should be 
made up.-158-59, 164-65.-kind of, to 
be allowed while taking accounts.-158. 
-maximum rate of, for loans advanced 
under S. 78, to be fixed by Government. 
-294.-maximum rate in the case of 
future, to be allowed by an award.-
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lntere~t.-( Could.) 
198, 201.-rate of, allowed in future, to 
be mentioned in the award-198, 201. 
-rates at which, accounts should be 
made up with due regard to· the dates 
of the loons under S. 42(2) (e).-
157-58, 161-63. 

lDlernational law, conflict of a 
statute with, whether a good ground for· 
&etting aside the plain meaning oi the 
v.ords in the latter.-.?6. 

Interpretation of rules, how made.
.?63, 268-69. 

Inventories of a debtor's property, 
power of the P. G. to make rules as to 
filing of,.-248. 

Irregularity in proceedings, when a 
ground for modifying or reversing an 
award, decision or order.-79, 81. 

Issues, no provision in the Act for 
compulsory framing of,.-135.-prelimi
nary, trial of certain points as,-134-
135. 

Items, aggregate, to be considered 
~hile determining the peying capacity 
ef a debtor.-187-89. 

J 
Joint Judge.-<:.ee judge. 

Joint stock company, conditions sub
)t'l:t to whitil, can ad\"ance loans to deb
tors against whom an award is made. 
-292·97.-power oi the P. G. to autho
rise. to ad\-anc-e loans to such debtors. 
-2./9-~J. 

Judge, ~fulition of, in the I. P. Code, 
1860.- 67.-District or Joint, definition 
of, in the Born. C. C. Act, 1869, to be 
applirable to pro<'ffdings under this 
Act.-20, .W-43.--power of, to make an 
ordo.1' under S. li(-1) directing one 
Board to deal wilh application:> made 
to dfferffit Boords and to transfer ap-

Judge.-(Coutd.) 
plications from the file of one Board 
to that of another, when specially em
powered.-87-88, 93-94, 120-21. 

Judicial decisions as an aid to inter
pretation, u!lf to be made of,.--36-38. 

Judicial proceeding, definition of, in 
the I. P. Code, 1860.-66-67.-proc:eed
ing under this Act, to be deemed to be, 
-66-67. 

Jurisdiction of civil courts, when 
deemed to be ousted.-82-83, 89-91.
of superior rourts, when only deemed 
ousted.-84-BS.-ooster of, kind of 
language necessary foc inferring,.-82-
83, 89-91.-restraint on, provisions as 
to, how construed.-82-83.-special, 
definition of the expression in the Born. 
C. C. Act, 1869 to apply to proceed
ings under this Act.-.!0, "41-43. 

L 

L A. Bill No. XIII of 1939.-3.?6-
48-Report of the Select Committee on,. 
--359-65.-several important modifica
tions made in. by the L . . ~-Int. 7-9.
Speech of the Finance Minister made 
while introducing,. 351·58.- State
ment of Objects and Reasons accom
panying,.-349-50. 

Labour charges, one of the fJU1'1lOL'XS 
mentiooed in Rule 3.-262. 

Lacunre in an Act,rules as to filling 
up,.-111-12. 

Land, cultivation of.,-See Cultit•ation 
of lmad.-held by a debtor to be speci
fied in the statements to be filed under 
56. 22 and 31.-See Debtor-holding 
oC,.-See To hold land.--leasing of, not 
included in the term 'agriculture '.-18, 
33-35.-possessjon of, used for agricul
tural purposes, necessary for being 
deemed a debtor.-18, 33-39.-to which 
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Land.-( C0111d.) 

5. 73 A of the Born. L. R. Code, 1879 
applies, valuation of, how made.-184, 
186-87 . . 

Land revenue due to Government to 
be shown in the statements to be filed 
under Ss. 22 and 31 and liable to be 
dealt with by or affected by the orders 
of the Board under Ss. 47 and 54 al
though exempted from the operation of 
S. 54 besides the others mentioned in 

. s. 3.-98, 103, 121-22. 177-80, 196-201, 
221--22, 226-27, 298, 302.-sums due 
to the P. L. M. Bank or other autho
rised bank recoverable as arrears of,.-
202.-suspension or remission of, in 
any year, effect of, on the manner of 
taking accounts and on the time of re
covery of instalments.-168-69, 218-19. 

Land Revenue Code.-See Born. L. 
R. Code, 1879 under Other Acts. 

Language, in which other than Eng
lish, proceedings and records of the 
Board to be kept.-271.-violence to, 
when and how far justified, while inter
preting a section.-30, 82-83, 91, 95, 
233. 

Law to the contrary, no bar to hold· 
ing the amount mentioned in an award 
as payable by a debtor, binding on the 
parties.-208-09.-the operation of S. 
65 re. the prohibition against aliena· 
tions after award.-220.-the scaling 
down of debts under S. 52.-190-91. 

Leasing of land.-See Land. 

Legality of an award, decision or order 
of the Board or the Court not liable to 
be called into question in a civil court 
except as otherwise provided.-237-38. 

Legal proceeding, not to lie against 
Chairman or a member of a Board or 
an officer of Government for anything 
done in good faith under this Act.-245. 

Legal representative of a deceased 
party, how and when to be brought on 
record.-121, 286, 288.-procedure for 
bringing, on record.-286, 288.-pn>
priety of the rule as to bringing, on re
cord.-286, 288. 

Legislative Assembly Debates,. 
reference to,.-39n, 48, 117n, 179n, 
221, 269, 269n, 35ln, 353n, 354n, 355n, 
356n. 357n, 358n. 

Limitation, period of, for a suit, pro
ceeding or appeal relating to a claim 
against a debtor, how computed.-239-
40.-provisions as to special periods of, 
how effect to be given to,.-74-75.
special periods of, laid down in the Act 
and Rules f()T :-appealing against an 
award, decision or order.---14; mak
ing an application under S. 17.-87, 
92 ; making an application under 
S. 23.-105, 107; responding' to a 
notice served under S. 19.-98, 99-100 ~ 
responding to a notice under S. 31. 
-121-22 ; replying to a notice serv
ed under S. 47.-177, 278.-Statutes of, 
rules for the interpretation of,.-74-75. 

Limitation Act.-See I. L. Act, 190& 
under Other Acts. 

List of debtors, duty of the Board 
to put up on its notice board and sup
ply a copy thereof as directed.-272, 
275. 

Loans under S. 78, an authorisetf 
person advancing, to maintain and fur
nish accounts relating to, as prescribed. 
-292, 324, 325 ; to allow inspection of 
accounts to be made by an officer ap
pointed by Government.-293,' 296 ; to 
be liable to be penalised for breach of 
any of the conditions of his authority. 
-293, 296 ; to pay a fair price if he 
purchases standing crops or the pro
duce of land.-292.-to refrain from 
withholding unreasonably the permis
sion required of him under S. 77(1).-
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Loans under S. 78.-(Coutd.) 

292 : to refrain from knowingly advanc· 
ing loans to debtors indebted to others 
except on the condition mentioned.-
19, 38, :!92 ;--to refrain from charging 
interest at a higher than a prescribed 
rate.-292. 
-Collector to fix the maximum limits 
up to which, can be advanced.--293, 
291.- -forms prescribed in connection 
with the advancement of,.-296-97, 
322-25.- Prot·inrial GovHnment to fix 
the maximum rate at which, can be 
advanced.-29-1, 296 : to prescribe 
conditions on which, can be advanced. 
-243--1-1.- rules framed and condi· 
tions ptescribed by the P. G. with 
regard to the ad,·anccment of.--292-97. 

Local areas, pow~::r oi the P. G. to 
e>tablish a D. A. Board for any except 
the City of Bombay or for any class 
of debtors in ~uch areas.-50, 52-54.
publication of notifications re. the es
tablishment of such Boards, how and 
by whom to be made and its effect by 
\'irtue o4' the provisions of Ss. 37, 84-
&5.-lnt. 1-4: 15-16. 253-59. 265-66. 

Local authority, Board's duty to gi\·e 
notice of an aiJplication filtd under 
S. 17 to,.-177, 179.--<lues of, exempted 
from the operation of certain sections 
but liable to be dealt with by or affect· 
ed by the orders of the Boards in cer
tain respects.-98. 103. 121-22, 177-80, 
196-201. 221-22. 226-27, 298, 302.
duty of. to supply the infonnation re
Guircd by a notice under S. 47.-177, 
li9 . ......exempted from the liability to 
make any remi~ion of its dues.-177, 
I .>vi. -place of, in the orckr of priority 
Cur th~ payment of in~alm~:nts and the 
ci,tribution of the a·~ts of an insol
\ent-debtor.-196. 2tl(l, :3-1.-power of 
the P. G. to pre""ribe th~ time Y.ithin 
"hidt, shall replr to nolice gh-en under 
$. -47.-171.-powt'f' of. to recover its 

Local authority.-(CotJ/d.) 

dues under the provisions of any other 
law in force in spite of the provisions 
of S. 63.-217, 218.-special privilege~ 
of.-See the pret·iuus entries hetein u
cept the first and the sixth.-time for~ 
to reply to the notice under S. 47.-· 
278.-toll &c. leviable by, included m. 
the tenn ' tax' in S. 3.--46, 49. 

Local limits of jurisdiction.-S~e 
Jurisdiction. 

M 

.Machinery, agricultural,.---<:urrent ex
penses of running, including fuel 
charges, one of the purpo5es mentioned 
in Rule 3.-262. 

Madras Agriculturists Debt Relief 
Act, 1938, certificate as to a case 
under, being a fit one for app€31 to· 
the Privy Council, refused by the 
Federal Court.-lnt. 51; 8·9. 367.-
power of the Provincial Legi~lature to 
pass, upheld by the Madras High 
court and the Federal Court.-lnt. 51 ;: 
8-9, 361. 

Madras Debt Conciliation Act~ 
1936.-See Othn Acts. 

Madras Debtor's Protection Act .. 
1934 and the Act amending it.--~ 
Ot h!!r Acts. 

Maintenance, allowance for, of the 
debtor and his family to be deducted 
while determining his net annual in
rome.-197, 200. facts to be taken into 
consideration while determining,.-287-
288. 

Manual labour, cultivation cl land 
by, whether necessary for an indi\i
dual or undi\ided Hindu family for 
being held to be a debtor.-20. ltl-41. 

.Manure, purdtaie of, included in ~ 
term ' financing of crO?" ·.-19, 38. 
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Marginal note, as an aid to interpre
tation, use to be made of,.-14-15.-to 
S. 4, comprehensiveness of,.-52.-to 
S. 5 whether sufficiently comprehen
sive.-58.-to S. 39, faultiness of,.-
149.-what is.-13. 

Market value of the property and 
assets of a debtor, why and how to be 
.determined.-183-87, 279-81.-lands to 
which S. 73A of the Born. L. R. Code, 
1879 applies, to be considered saleable 
lor the purpose of determination of,.-
184, 186-87.-power of the P. G. to 
prescribe by rules the manner of deter
mining,.-184, 187.-which property 
.not to be taken into consideration while 
determining, of the debtor's property. 
-184-186. 

.. May, significance of the ternr, when 

.used in a section.-45.-when constru

.ed to have the force of 'shall '.-45. 

.. Member of a Board.-See Board.
of an undivided Hindu family when 
entitled to be held to be a debtor.

.See To cultivate personally.-of an un
divided Hindu family, whether entitled 
io take advantage of this Act.-101. 

.Memorandum of evidence.-See 
Et•idence. 

Merits of a transaction, inquiry into, 
when and how to be made.-150-52 ; 
when not necessary to be made.-153. 

. .Method of service of notices and 
summonses.-275-78.-of taking ac
..counts.-See Taking of accou,ts. 

l\linor left as an heir of a deceased 
_person in which case rntitled to be 
held to be a debtor.-20, 40-41.-pro
.ceedings against a party who is, pro
.cedure to be followed in,.-286, 288. 

1\lischie ... ousness of a legal provision 
whether a ground for setting aside the 
plain meaning of a statute.-26. 

Miscellaneous, derivation and mean
ing of the term,.-237-38.-the head
ing of Chapter V of this Act.-237-38. 

Misconduct on the part of the Board 
or any of its members, a ground for 
modifying or reversing an award, deci
sion or order.-79.-what is,.-80. 

Misrepresentation by a debtor as to 
his status and affairs, a good ground 
for claiming exemption from the opera
tion of S. 32(1) .-125, 128-29. 

Mode of taking accounts.-See 
Taking of accounts. 

Mongaged property, abatement of 
amount of rent of, when to be allowed 
to a creditor.-168-69.-fair rent of, 
when to be fixed and charged in lieu 
of profits.-168-69.-possession of, 
delivery of, to the debtor not to be 
refused merely on the ground that the 
time for payment of the debt has not 
arrived or that the debt has not been 
discharged.-198, 201. 

Moveable propeny of a debtor, 
Court's power to declare him an in
solvent if two consecutive or any 
three statements not lilcely to be re
covered by the sale of,.-226, 229.
mention of, in the statements to be 
filed under Ss. 22 and 31, necessary.-
102.()5, 121-22, 272-75, 298.()3.-sale 
of, . procedure to be followed by the 
Collector while conducting,.-221-22, 
284-85.-value of, how determined.-
279, 281.-what is meant by,.-300. 

Mukhtyars.-Same references as for 
an .4dvocote of a High Court. 

N 

Names and addresses, of the co
sharers, joint -debtors and sureties, if 
any, in the case of a debt to be men
tioned along with those of the debtors 
in the statements to be filed by a deb-
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Names and Addresses.-(Co11td.) 
tor under Ss. 22(1) and 31.-272, 275, 
298-99.-d the other creditors, if 
known, to be mentioned in similar 
statements to be filed by a creditor.--
272, 275, 302.--of the transferees, if 
any, of the debtor's property to be 
mentioned in th09e to be filed by the 
debtor.--301. 

Non-technical words, di\'i!'ion of 
words into technical and,.-14.-rule 
as to the interpretation of,.-14. 

Notice, con.~eqU<?nce of not complying 
witlr, when served under S. 19.-98, 
99-100; when served under S. 31.
l.?.:i-.?8.-general. to be published 
under S. 31.-121, 275, 306..()7.
method of service of,.-275.--of appli• 
cation under S. 17(2) to be given to a 
debtor and other creditors.-121-.?2, 
275, 306..()7.--of that under S. 17(1) 
to be gi\·en to all creditors.-121-22, 
275, 307.--of those under S. 17(1) and 
(2) to be given to the creditors men
tioned in S. 47.-177-80.-power of 
the P. G. to make rules as to the ser
,;ce of, tmder S. 31.-248.--right of 
m~ditors and debtors to serve each 
other with, under S. 19 for getting cer
tain information.-98, 99.-time within 
which the Collector and others sen·ed 
with, under S. 47 Mould reply.-278. 

tu be gi\'en by a ci\·il court to the 
partit"s to a :<uit, application or pro
c~·ding liable to be transferred under 
s. 37.-139-.W. 

Notific-.uion. compulsory publica/ion 
WI the (•fficial G.J;ottt of, if, auth.::lris
mg any bank to enter into the agree
nant contemplated by S. 55.-:0J.
dllq;ating powers of the P. G. or the 
Lolknor to ~&r.y other officer.-:-14.
t>labli:-hing a D. A. Board undtr 
:'.. •· 50, .:i:'·S3.~:.tending the .,;ec. 
tluns nvt mt-ntiuntd in S. 1! :' 1 to any 
h·;,l ar~a <ltht·r than L1e Cay of 

Notification.-( Colltd.) 

Bombay.-10, 1.5-17, 265-66.--issuing 
an authority to authorised persons to 
ad\·ance loans under S. 78.-243-44.
making rules under S. 83.-249, 250. 
-remO\·ing a Board or a member 
thereof.--.57 -60. 

Novelty of the remedy provided by 
this act, no ground to become suspi· 
ctous about the intention of the Legis
lature to crush the money-k:nding 
dass.-Int. 58. 

0 
Obligation or liability already 
arisen before e5tablishment of a Board 
how affected by the provision in 
S. 85(1).-254, 255·56.-referred to 
in S. 11 of the Born. S. H. R. Act., 
1938 to revive and be enforceable sub
ject to the proviso in S. 84.-250-52. 

Object of the Legislature in pas· 
sing this Act.-Int. 4; 349-50, 351-58. 

Offences under this Act, created 
for ensuring proper operation there
of.-211, 246.-who is competent to 
try, offenders for,.-241, 243, 246, 247. 

Officer of Government......:See 
Govt:rnment. 

Official Gazette, authoritativenei\S 
of the text of the Act and the Rules 
published in .. -1, 263.-c:nmpulsory 
publication of notifications in,.-See 
1\'oti,fication.--of this Province.--.53, 
244. 

Omission. a glaring, in this Act.--
117.-significance of the word, in 
s. 32.-129. 

Omissions in an Act, whether and 
so, how to be filled up.-See l.Aclt.nz 
in an .-tct. 

Order a~ to ro;;ts, Board'" duty, to 
make in an nard.-198, 201.-Board 
to take iuto ron5ideratioo the ron-
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Order.-( Co11td.) 

duct of the parties, while making, as 
provided in the provisoes to S. 54(2} 
(l)-198-201--of adjudication, Board's 
duty to make, in a proceeding before 
it if certain circumstances found to 
exist.---226-231 : Court's power to 
make, if certain conditions found to 
exist.-226-31 ;.--of priority laid down 
in the provisoes to S. 54 ( 2) (g) to 
be observed while making an award 
and distributing the assets of an in
solvent-debtor.-196-97, 200, 234-35.
of the Court in appeal, finality of,.-
84-85.--or decision of the Board or 
Court, legality of, not to be called into 
question in a civil court except as 
provided.-237-38.-which liable tt> be 
appealed from and to which 'Court.-
69-71. 

Other Acts, in pari materia, reference 
to, when and how far permissible.-24. 
-not in pari materia, reference to, 
whether permissible and if so, when and 
for what purpose.-22-24. 

-specifically referred to in thi5 
Act and the Rules.-Bombay Civil 
Courts Act, 1869 [S. 2(15) I 
20, 41-43. Bombay OH>perative 
Societies Act, 1925 (S. 2(3), 
(10) 1.-17, 32; 19, 39-41, [S. 55(1) 
(b) I 202. 203, 218. IR. 6(3) 1.-268-
69.--Bombay Land Revenue Code, 
1879 [S. 2(8), (16) 1.-19. 38-39; 20. 
43, (S. 44 proviso) 168-69: [S. 50(4)] 
184, 186-87, 218; (R. 30) 285,.-Bom
bay Small Holders Relief Act, 1938. 
{S. 84) 250, 251-52.-Civil Procedure 
Code, 1908. [S. 2(16) 120, 43 ;[S. 7(1) I 
64; (5.13) 83, [S. 50(1)1184.185; 
[S. 67 (pro. 2.) 1 222, 225; (Rules 33, 
35) 286-89.-Co-ope-rative Societies 
Act, 1912 (R. 6(3) 1 268-69; Deccan 
Agriculturist Relief Act, 1879 ( Ss. 85-
86) 253-59.-Indian Companies Act, 
1913 [R. 6( 3) 1 268-69.-Indian Court-

Other Acts.-( Contd.) 
fees Act, 1870 [S. ll(b) I 76; (S. 1& 
(2) J 97; [S. 60(1) 1 209-13-Indian 
Limitation Act, 1908 (S. 10) 74; 
(Ss. 74-75) 238-39, 239-40.-Indian 
Penal Code, 1860 (S. 8) 66-67 ; (S. 80) 
245.-Land Acquisition Act, 1894. 
(R. 28) 279-81.-Provincial Insolvency 
Act, 1920, (S. 69) 231, 324-35,.-Socie
ties Registration Act.-1860. [R. 6(3) 1 
268-69. 

-referred to in the Introduction 
and the Commentary.~Assam Money
lenders Act, 1934.-lnt. 26.-Bengal 
Agricultural Debtors Act, 1935.-lnt. 
4, 7 ; 367.-Bengal Agricultural Debtors 
Act, 1936.-24 n.-Bengal Agricultural 
Debtors (Amendment) Act, 1940.-367~ 
-Bengal Money-lenders Act, 1933.
]nt. 26.-Bengal Money Lenders Act, 
1940.-367.-Bengal Public Demands 
Recovery Act, 1913.-Int. 48.-Bihar 
Money-lenders Act, 1938.-368.
Bihar Money-lenders Act, (Amendment 
and Application to Pending Suits and. 
Proceedings) Act, 1938.-368.-Bihar 
Money-lenders (Regulatioo of Tran
sactions) Act, 1939.-368.-Bombay 
Agricultural Debtors Relief (Amend
ment) Act, 1941.-lnt. 1; 1, 10 n, 103 n, 
104 n, 231, 250 n, 253 n, 254 n, 256 n, 
328 n, 363 n.-Bombay Agriculturat 
Produce Markets Act, 1939.-lnt. 61-62. 
-Bombay Borough Municipalities Act,. 
1925.-218.-Bombay Land Revenue 
Code (Amendment) Act, 1939.-lnt. 
61.-Bombay Local Boards (Amend
ment) Act, 1938.-Int. 61.-Bombay 
Tenancy Act, 1938.-Int. 61; 1, 23, 32, 
35, 39, 41 ; that and Acts amending it 
as to its duration (II of 1939, V of 
1940, VII of 1941) 251-52.-Central 
Provinces Debt Conciliation Act, 1933. 
-Int. 33. 47, 367.-Central Provinces
Debt Conciliation (1st and 2nd Amend
ment) Acts. 1935.-367.-Central Pro--
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Other Acts.-(Co11td.) 
vinces Debt Conciliation (Amendment) 
Act, 1936.-367.-Central Provinces 
Money-lenders Act, 1934.-/nt. 26, 
.368.-Central Provinces Money-lenders 
(Amendment) Acts, 1936, 1937(2).
.168.-Central Provinces Money-lenders 
(Amendment) Act, 1939.-142 n.-
English Money-lenders Act, 1927.
/nt. 5, 25, 26; 2, 297.-Government of 
India Act, 1919.-ln.t., 26.-Covern
ment of India Act, 1935.-lnt., 1, 49, 
.51; 102.-{;eneral Clauses Act (Indian) 
1897.-23.-lndian Contract Act, 1872. 
-251.-Indian Court-fees Act, 1870.
lnt. 53.-lndian Evidence Act, 1872.-
lnt. 49; 128, 168 n, 173, 175, 257.
lndian Limitation Act, 1908.-ln.t. 22, 
.59-00, 100, 257.-Indian Penal Code, 
1860.-lnt. 18.-lndian Registration 
Act, 1908.-.?3 n, 173, 175, .?57.
lndian Stamp Act, 1899.-173.-Mad
ras Agricultural Debt Relief Act, 1938. 
Int. 51 ; 8, 367.-Madras Debt Con
ciliation Act, 1936.-lnt. 49; 367.
Madras Debtors Protection (and iu 
amending) Acts 1934.-lnt. 26, 367.
Negotiable Instruments Act, 1881.-
8, .?57.-0rissa Small Holders' Act, 
1938,-367.-Provincial Insolvency Act, 
1920.-lnt. 17, 42, 46, 53; 4, 88, 183, 
231, .?33-34, .?34-35, 236.-Punjab Deb
tors Protection Act, 1936.-lnt. 47.-. 
Punjab Redemption of Mortgages Act, 
19B.- btt. -17.-Punjab Regulation of 
Ar('ounts Act, 1930.-/nt. 6, .?6; .?. 4, 
.36'7.--·Punjab Relief of Indebtedness 
Act, 1934.-l~rt. 45, 367.- Punjab Re
lid of Indebtedness (Amendment) Act, 
19-tll.--367.-Resen·e Bank of India 
Act, 1934.-/nt. 48.-Tran~fer of Pro
pt'rty Act, 1882.-JS.?, .?57.-Sind 
Agriculturists Relief Act, (1940).-
367. - Sind Agri~lturists Relief 
(Amendment) Act, 1941.-367.-
l'nited ProYinc:es Agriculturist Relief 
Art, 193-t.-lnt. 50; 67.-l'nited Pro-

Other Acts.-( Could.) 
vinces Agriculturist Relief (Amend
ment) Act, 1935.-367.-United Pro
vinces District Boards Act, 1922.-
138 n.~Usurious Loans Act, 1918.
Int. 5, 25, 26, 46; .?, 164. 

Other Bills referred to in the Intro
duction and the Commentary.-Born
bay Money-lenders Bill, 1938.-lnt. 
26, 38 ; 296-97.-Punjab Money-len
ders Bill, <1929).-/nt. 5, 25-26, 43; 2. 

Other law or laws, meaning of the 
term, when used in a statute.-45-46. 

Other prescribed purposes.-See 
Purposes. 
Other Provinces, cognate legislation 
in,.-261-68.-similar legislation in, as 
to the relief of agricultural indebted
ness considered comparatively.-.Jnt. 
42-52. 

Other purposes, power of Govern
ment to certify as being included in the 
purposes for which authorised persons 
can ad,·ance loans, in any particular 
area in any particular year.-262. 

p 

Particulars of a debtors property, 
Board's duty to determine,.-180-81. 

Particular words, construction of,.
See Words. 

Parties, Board's power to add any ne
cessary or proper,.--64-65.-duty of a 
civil Court to give notice to, befoce 
transferring pending suits &c to com
petent Boards.-139-40.-intimation of 
time and place of meeting to be given 
to,.-271.-proceedings against, who 
are minors or of unsoond mind-286-
88. 

Party, continuation of proceeding alter 
death of,.-121, 286, 287-88.-<lebtor 
who is, to an award and is indebted to 
a resource society oc a crop-financier 
prohibited from alienating or encumber-
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Party.-( Contd.) 
ing the standing crops or produce of 
his land without permission of the cre
ditor concemed.-241-43.-debtor who 
is, not competent to alienate his pro
perty included in an award without 
previous sanction of the P. G.-220.
liable to pay court-fee according to an 
award, bound to pay it and the Board's 
duty to recover it before transmission 
of the award for registration.-213-14. 
-mention in an award of the name of, 
who is liable to pay to court-fee.-199, 
201.-procedure for bringing on record 
the legal representative of a deceased,. 
-286, 287-88.-when and on what 
condition to be allowed to take the 
assistance of a legal practitioner i.n a 
proceeding before a Board.-222-24. 

Paying capacity, determination of, 
when to be made.-187-89.-how 
determined in case of assets not capa
ble of being valued otherwise, of im
movable property, and of movable pro
perty.-187-89.-if inadequate, Board's 
duty to declare the debtor insolvent.-
226-27.-items to be considered while 
determining,.-226-27.-particulars and 
value of the property and assets of 
a debtor to be ascertained for the pur
pose of determination of,.-483-87, 
279-81.-the measure for determining 
whether a debtor's debts should or 
should not be scaled down and if so, 
to what extent.-188-89. 

Payments, manner and times of, to be 
specified in an award.-196, 200.-order 
of priority of, mentioned in the provi
soes to S. 54(2) (g) to be observed 
while ordering.-196-97, 200.-received 
by a creditor before the date of taking 
accounts oow to be given credit for,.-
158, 164. 

Peculiar nature of the remedy 
prm;ded by thi3 Act.-Int. 22-24. 

Penal enactments, rules for the con
struction of,.-67-69. 

Penal provisions in a statute, 
rule applicable to the interpretation of,. 
-67. 

Penalty, for breach of any of the con
ditions on which an authorised person 
can advance loans after an award is 
made.-293, 296. 

Pending suits.-See Suits and Pro
ceedings. 

Period, Board's power to enlarge any, 
fixed or granted.-121, 123.-for which 
the temporary provisions in S. 86 
would remain in force for institution of 
suits and for proceedings arising in and 
out of such suits, by ~cified classes of 
persons.-256-59.-of appointment of a 
Board.-See Boar,d.-of limitation etc. 
in re~pect of suits as against persons 
held to be non-debtors.-239-40.
probable period of operation of this 
Act.-259.-special periods o'£ limi
tation prescribed for certain purpose:; 
by this Act.-See Limitation. 

Person, constitution of a Board con
sisting of more than one,.-See Board. 
-entitled to maintenance from the 
debtor, privileged position CYf,.-46, 48-
49, 177, 180.-heir of, cultivating per
sonally.-20, 40-41.-permitting an alie
nation of or encumbrance on the stand
ing crops or produce of his land by a 
debtor to be made in his favour in oon
travention of S. 77(1) liable to be pro
secuted.-24143.-power of the Board 
to summon and examine any, for cer
tain purposes.-131-33.-suhject to 
physical or mental disability when 
deemed a debtor though not cultivat
ing personally.-20, 41J-41. 

Personal culti;ation.-See To culti
vate personally. 

Persons, appointment of, constituting 
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Persons.-( Contd.) 
a Board.-See Board.-authorised, who 
are,.-See Authorised person or Loans 
under S. 78.-power of the P. G. to 
make rules as to the qualifications of, 
t:ntitled to be appointed members of a 
Board.-See Board.---{lualifications of, 
ronstituting a Board.-See Board.-re
moval of, constituting a Board.-See 
Board.-to whom the remedy provided 
br the Act is available.-lnt. 18-21.
\\ho are minors or of unsound mind, 
proceedings against,.-286-88. 

Place of presentation of an application 
under S. 17 or 23, objectioo as to, when 
atlowable.-E8, 96, 105, 107.-<>f resi
dence of the debtor ordinarily, deter
mines his right to present an applica
tion under S. 17 or 23.-lnt. 2-4, 87, 
93. 105, 107.-<>f residence of the deb
tor temporarily, not material.-Int. 2-
4.---of residence of the debtor ordinarily, 
to be mentioned in the statements to 
be filed under Ss. 22 and 31.-103, 
1M. 121-22, 272, 298, 302. 

Pleader, right of appearance of, be
fore a Board and a Court in proceed
ings under this Act.-Same references 
as in th(' rase of an .4dr•orate of a 
High Court. 

Ploughing, one of the purposes men
tivned in S. 2(1).-19, 38. 

Polley of the law contained in this 
Act, as appearing from Ss. 1, 85 and 
&i.-259.-underlying Ss. 23 and 24.-
106, 1U.-whether a good ground for 
setting aside the plain meaning of a 
~·tion.-.:'6. 

Poultry-farming included in the term 
· agriculture.'-18. J.l-37. 

Powers, of the Board.-See B(}(lrd ; of 
Cte Collector.--.~ Collect~n ; of the 
CJUrt.-Stle Court ; o( the F. C. Sub
cr.-d:nate Judt,!e.-See First Class Sub-

Powers.-( Co11td.) 
ordinate fudge; of the PrO\;ncial Go
vernment-See Provincial Go~·ernment. 

Preamble as an aid to interpreta
tion, rules as to the use of,.-5·1.
derivation and meaning of the term,.~ 
5.-<>f this Act.-1 ; of the Rules.-
261. 

Preliminary, derivation and meaning 
of the term,.-12.-heading of Olapter 
I of this Act.-10.-issues, certain 
points to be tried as, in a proceeding 
under S. 17.-134-36.-provisions ill 
the Chapter under the heading (Ss. 1-
3) ,-10, 17·20, 46. 

' Prescribed, definition of the term, in 
this Aet.-19, 39. 

Presumption, which a Board is. 
authorised to draw against a creditor 
in case of his default referred to in. 
S. 43.-167-68.-which a Court can· 
make as regards giving retrospective 
effect to an enactment.-140-41. 

Previous history of a law, reference
to, when and to what extent. pt1T!lis
sible.-24-25.-<>f s. 26.-117-18.-<>f s_ 
66.-221-22.-<>f s. 67.-224. 

Previous preliminary proceedings. 
what is meant by,.-28.-whether and 
if so, when, can be referred to while· 
interpreting a section.-28-29. 

Previous state of the law, as t,o the 
insolvency of agricultural debtors in 
this country and province.-lnt. 4-1, 
24·26, 35, 221-28.-effect of the provi· 
sions of Ss. l, 85 and 86 on, appli
cable to agrirultural debts.-Int. 24-
42 ; 259.-whether and if so, when, can 
be referred to while interpreting a sec
tion.-25-:?9. 

Price of goods, sold to a creditor in 
the course of dealings between him and 
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Price of goods.-(C01ztd.) 

.the debtor, how to be given credit for, 
while taking accounts.-158, 164. 

Principal of a debt, items to be 
taken and not to be taken into con
sideration while making up an account 
of,.-156-57, 159-61. 

Priority, order of, of debts for the 
purpose of payment, to be detennined 
.as laid down in the provisoes to 
S. 54(2) (g) and to be specified in an 
award.-196-97, 200.-order of, as so 
laid down to be followed in the distri
bution of the sale-proceeds of an in
solvent-debtor's property.- 234-35.
order of, places of the P. G., local 
authorities, co-operative societies, . crop
financiers, and holders of maintenance
decrees against the debtor, in,.-196-

_Q;, 200. 

Privilege, referred to in S. 11 of $e 
Born. S. H. R Act, 1938, re\;val of, 
from the date of establishment of a 
Board for any local area.-See Right. 

Probable effect of this legislation on 
the conditions of rural life.-Int. 58-
63. 

Procedure adopted by a Board not to 
be called into question in a suit or pro
ceeding in a civil court.-237-38.
bffore the Boarri--M-6'6, 272-73.
before the Court in appeal.-83.
change in the law of, how to affect 
pending suits.-1-10-43.-change in the 
law of, rule as to giving retro;;pective 
effect to,.-72-73, 1-10-43.-for getting 
the necessary preliminary information 
from the other pa.rty.-98, 99.-for ad
justment of debts. heading of Chap
ttr III of this Act.-87.-in appeal.
.63.-in insolvency proceedings..-Z31-32. 
-power of the P. G. to make rules 
with respect to several matters of,.-
247-SO.-to be folloftd by the Board 
on rea?ipt of an application.-272-73. 

Procedure.-( Co,ltd.) 

-to be followed after an order for sale 
of a part of a debtor's property is 
made under S. 66.-284-85. 

Proceeding in respect of a right, title, 
obligation or liability already acquired, 
accrued or incurred before the date of 
establishment of a Board for any local 
area, to be institutable or continuable 
consistently v.;th the provisions of this 
Aet.-254, 255-56.-meaning of the 
term, when used in a section.-44-45. 

Proceedings, continuation of, on the 
death of a party.-121, 286, 288.
diary of, to be kept by the Board.-
271.-language in which to be recorded. 
-271.-wherein parties are minors or 
persons of unsound mind, how to be 
proceeded with.-286-88. 

Processes, by whom to be signed and 
sealed.-271. 

Process-fee, to be paid by the party 
applying for summons as prescribed.-
276. 

Produce of land belonging to a debtor, 
alienation of or encumbrance on, not 
to be made by him without permission 
of the creditor concerned, if in
debted to a resource society or an 
authorised person.- 241-42. -liability 
of both parties to an unauthorised 
transaction relating to. to be pro-.;ecut
ed under S. 77(2).-2-11, 2-13. 

Profits, received by the creditor from 
the debtor in the course of dealings be
tween them to be given credit for, 
while taking accounts.-158, 164.-re
rnission of the amount of, in what 
cases to be allowed while taking an 
account of a mortgage-debt.-168-69. 
-when rent fi:«ed and charged in lieu 
of,.-168-69. 

Proof of facts, power of the Board 
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Proof of facts.-(Colltd.) 

to allow, to be adduced by affidavits. 
~4-65. 

Property of a dcbtor.-See Debtor. 

Prosecution not to lie against a 
Chairman or member of a Board or 
any officer for anything done in good 
faith under this Act.-245. 

Province of Bombay, exten!\ion of 
the 26 :;ections mentioned in S. 1 (2) 
to and the commencement of operation 
thereof in, from 29th March 1941.
lnt.-1-4; 10, 15·17.-power of the P. 
G. to extend the remaining sections of 
the Act to any local areas in, other 
than the City of Bombay.-lnt. 1·4; 
10. 15-17. 

PrO\ incial Government, duty of, to 
Ullntnunicate to t11e Board concerned 
the names of assessors, if any, appoint· 
ed to assist it in particular cases under 
S. 4 (7) .-.?70.-to inform the Board 
through the Collector what is the 
amount of debt due to it and what re
mission it is prepared to give to the 
debtor, on receipt of a notice under S. 
47.-177, 179.-to publish in the Offi
cial Gazette the notifications issued 
undl'r the Act from time to time.
&-e .\'otificaJi.m.s.-not entitled to 
rt-duce the amount of remission of its 
dues once communicated to the Board. 
-177-78, 179.-pou·rr of, to appoint 
anr numbt'r of asses~rs for at'Sisting a 
ont··man Board.-51, 55-56, 269-70.
to appoint per~ns with prescribed 
qualifications u !\lember,;, Chairman 
and Yice-01airrnan o( a Board.-50, 
:'lili-69.- to authori~ a District Judge 
or Joint Judge to exercise the power 
ITlt"ntioned in S. 17(4).-87, 93.-to 
auth<)ri>lt" any bank other than the 
P. L. ~(. Bank to fcntt.T into the 
as:rt:'(:ment menti()ned in S. 55.-:oz. 
;!fll.-to l!utOOri"«' indi\'iduals. joint 

Provincial Government.-( Co111d.) 
stock companies or other associations 
to advance loans under S. 78.-243-44, 
to delegate any of its powers under this 
Act or those of the Collector to any 
other officer.-244.-to determine the 
local areas to which any o.f the sections 
not mentioned in S. 1 ( 2) should be 
extended, the date from which they 
should be extended and the commence· 
ment of their operatioo.-Jnt. 1-4; 10, 
15-17.-to establish D. A. Boards for 
any local areas or for any class of 
debtors in such areas.-10, 15-17.-to 
make rules for determining the market 
value of a debtor's property subject to 
the provisions of S. 50 ( 1) to ( 4) .-
184, 187 ; for carrying out the purposes 
of the Act generally and particularly 
with reference to the matters specified 
in S. 83(.?) (a) to (o).-247-49.-to 
notify a rate of future interest not E'X· 

ceeding 6% to be allowed by an 
award.-198, 201.-to prescribe by 
rules the other matters besides tho~ 
mentioned inS. 54(2) (a) to (m) to be 
included in an award.-199, 201.-to 
prescribe the other duties of the ddltor 
in relation to his property under S. 
33(1).-1.?9-31.-remission of the 
whole or part of the revenue of any 
particular year by, effect of,.-168-69, 
218-19.-sanction of, necessary before a 
debtor against whom an award is made 
can alienate his property included in 
an award.-2.?0.-suspension or rt:mis
sion of the whole or part of the re· 
\'enue of any particular year by, effect 
of.-168-69, .?18-19. 

Pro\'incial Insoln:ncy Act, 1920.-
See Ot Ita .4cls. 

Pro,·incial Land Mongage Bank, 
pcl'wer of, under S. 55 to agree to issue 
govertllllffit-guaranteed bonds to the 
creditors of a debtor in the circum
stances mefllioned in that section.-
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Provincial Land Mortgage Bank. 
-(Contd.) 
201, 203.--right of, to recover as ar
rears of land revenue the amounts of 
the bonds from the debtors in such in
stalments as the Board may have fixed 
by the scheme framed under S. 55 in 
addition to the right to execute the 
award under S. 63.-202, 204. 

Proviso, arguments drawn from, when 
useful-76.-as an aid to interpreta
tion, use that can be made of,.-75.
effect of, on the words of a section.-
75.-how looked upon by the Courts. 
-75.-to a penal section capable of a 
double construction how to be inter
preted.-76. 
Provisions of law in this Act.-main, 
(Ss. 4-72)--50-236; preliminary, (Ss. 
1-3)-1-49; subsidiary or miscellane
ous, (Ss. 73-86) 237-59. 
Publication, first, of this Act, when 
and where made.-1 n ; of the Rules, 
when and where made.-261 n.-me
thod of, of the notifications issued un
der this Act.-,-See Notification. 
Punctuation-mark, semi-colon, at the 
end of S. 81, wrong use of,.-246.
whether deemed to form part of an 
enactment.-154-55.-whether looked 
upon as an aid to the interpretation of 
the section in which it occurs.-155. 
Punjab Acts.-Deb.tors' Protection 
Act, 1936, Redemption of Mortgages 
Act, 1913, Regulation of Accounts Act, 
1930, Relief of Indebtedness Act, 1934 
with its amendment in 1940.-See 
Other .4cts. 
Punjab Money-lenders Bill, 1929. 
-See Other Bills. 
Purchase of fodder, one of the pur
poses mentioned in Rule 3.-262. 

Purchase of seeds or· manure, one 
of the purposes mentioned in S. 2(7). 
-19, 31-:15. 

Q 

Qualifications of persons constituting 
a Board, power of the P. G. under S. 4 
(3) (iii) to prescribe,.--50, 53-54.
prescribed by the P. G. as necessary 
for being appointed a member od' a D. 
A. Board under the said provision.-
267-69.-result of the exercise of the 
power re.-268-69. 

Question, Board's power to decide 
any, of title or priority or of any na
ture whatever, arising in the course of 
any proceeding before it.-60-62.-o£ 
law or usage having the force of law, 
Board's power to refer any, to the F. 
C. Subordinate Judge of the district 
for decision.-206-07. 

Quorum at meetings of a multi-mem
ber Board, (1) when the Board con
sists of five members and (2) when 
the same consists of four oc three mem
bers.-50-54 

.R 

Raising of Crops.-See Crops. 

Rate, leviable by Government or a lo
cal authority included in the term ' tax ' 
occurring in S. 3.-46, 49.-of interest 
charged by an authorised person in 
loans advanced under S. 78 not to ex
ceed the maximum fixed by Govem
ment.-294, 298.-maximum, of interest 
to be allowed in awards to be fixed by 
the P. G.,-198, 201.-on loans ad
vanced prior to 1-1-31, and on those 
advanced on or after that date.-157· 
58, 161-64.-provided for in a decree, 
to be allowed unless it is higher 
than those provided for in S. 42 
(2) (e).-157, 161-64. 

Reasons, duty of the Board to record, 
for believing an admission of a claim 
by a debtor to be true and voluntary, 
if inquiry as directed by S. 40 is dis-
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Reasons.-( Co ttl d.) 
pensed with.-153-56.-for passing this 
Act.-lnt. 4-i; 1-4, 349-50, 351-58.
Statement of Objects and,.-349-50. 

Recording of evidence, method and 
language prescribed for,.-2?1-?2, 2??-
78.-<Jf a !iettlement arrived at during 
the course of a proceeding, how to be 
made.-113-14 ; of one arrived at pri
vately, how to be made.-105-0R. 

Records in which language to be kept,. 
2?1-72. 

Recovery of any sum in excess of that 
of scaled down debts to be never made 
and no execution process to issue for 
it.-194-95.-<Jf court-fee to be made by 
the Board before transmission of the 
award to the Court.-213·14.-<Jf the 
amounts held due by an award how 
to be made by the creditors, by Gov
ernment and local authorities and by 
the P. L. M. Bank or other authorised 
bank and co-operative societies.-.?02, 
.?17-18. 

Reference of a question of law or 
u,;age having the fOQ"ce of law capable 
of being made by a Board to the F. C. 
Subordinate Judbe of the district.-See 
Quntu•"-- to rontext, when necessary 
and subject to which limitations, allow
ed.-:!1-22.- to subj'"'ct, topics consider
(•d under the heading,-( 1) English 
law.-.?9-31: (2) other Acts in pari 
mutoia.-24; (3) Other Acts not in 
pari matnia.-22-U ; ( •) Pre\ious 
history of the law.-(a) Previous 
~tate of the law•.-.?5-27; (b) Previou~ 
prdiminary pl"'()('('edings.-28-29. 

Refund of court-fee to a creditor-ap
plicant \\hen to be cx-de-red.-137-38. 

Ref ll!>CS, !'ignificano;o oC the word, in 
s. 34(~).-13~·33. 
Regional L!.ngu.age of an area. pub
lication of a not ihcl!tinn t"'tabli-hing a 

Regional Language.-(Contd.) 
Board for that area or for a class of 
debtors in that area, in, to be made by 
the Collector as p~bed.-.?65, 266. 

Registered Accountant, definition of, 
in the Rules.-263. 

Registers, to be maintained by the 
Board and forms thereof.-287, 316-19. 
321 ; headings of the columns in the 
torms,.-289-90. 

Registration of an award, by whom 
and when made.-214-15, 215-17.
compulsory recovery of court-fee before 
transmission of an award for,.-213-14. 
legal effect of,.-217-218.-pov;er of the 
Court to modify or re-transmit the 
award for re-consideration before,.-
214-15, 215-17. 

Remedial Acts, meaning of the term,. 
--1.-rules for the intETpreta.tion of,.-
7-8.-why this can be deemed to fall 
in the class of,.-7. 

Remedial rights, not usually affected 
by subsequent legislation.-73. 

Remedy, of a creditor whose applica
tion under S. 17 is dismissed.-138-
39.--of a party in respect of a right, 
title, obligation or liability already ac
quired, accrued or incurred before the 
date of establishment of a Board for 
any local area, to remain enforceable or 
continuable consistently with the pro
,;sions of this Act.-254, 255-56.-pe
culiar nature of, pi"O\;ded by this Act. 
-Int . .?2-.?4.-provided by this Act,.
Int. 9-18.-special, if provided by an 
Act, to be availed of before a general 
one un<kr the ordinary law can be,. 
·-91, 138.-speciality of the nature of, 
provided by this Act.-91. 

Re.mission. of dd>t.-See· Dtbt.-or 
su;;pen~on oC revenue v.·holly or pani
ally in any year by the P. G .. effect of, 
on the ri;.i1l$ and obligati<:lns of credi-
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Remission.-( C ontd.) 
tors and ·debtors arising from the pro
visions of Ss. 44 and 64.-168-69, 218-
219. 

Rent, fair, when to be fixed and 
charged in lieu of profits in an account 
to be taken of a mortgage-debt and 
when not,.-168-69. 

Repeal of the D. A. R. Act by S. 85 
(1) restricted as to areas and persons 
by the Amending Act, Born. VI of 
1941.-25$-59.-of certain sections of 
the Born. S. H. R. Act, 1938 by S. 84 
restricted as to area and persons by 
the Amending Act, Born. VI of 1941.-
250-53. 

Repugnance or repugnancy, consi
derations of, how far. relevant in the 
matter of the interpretation of the 
words of a statute.-124.-when cases 
of, arise.-21, 124. 

Repealed and repealing statutes, rules 
as to the interpretation of,.-252-53. 

Reservations in favour of vested in
terests consistently with the principles 
underlying this Act contained in 
Ss. 84-86.-251-52, 253-59. 

Resource society, definition of, in the 
Born. C. S. Act, 1925 adopted in this. 
-19, 39.-to whom a debtor is in
debted, privilege of,.-241-42. 

Restraint on jurisdiction, arising 
from the provision as to the grounds 
on which appeals against certain 
awards, decisions and orders ·would lie. 
-82. 

Retrospective effect, classification of. 
Acts for the purpose of deciding whe
ther and if so, how far, should be given 
to an enactment.-140-43.-laws of 
procedure generally to be given,.-141. 
-rules for deciding whether an act 
should or should not be given,.-140-43. 

Retrospective effect.-( C o11td.) 
-statutes affecting vested rights, whe
ther and if so, how far given,.-72-73, 
141.-substantive laws generally not to 
be given,.-141.-words necessary for 
giving,.-140-41. 

Revival of any right, privilege etc. re
ferred to jn S. 11 of Born. VIII of 1938 
when and how far to take place.-250-
51, 251-252. 

Right, enforcement of, accrued before 
the establishment of a Board for any 
local area how far permissible.-254, 
255-56.--of parties to avail themselves 
of a camouflage to avoid falling into 
the clutches of a fiscal enactment.-78. 

Rights, reserved by the repealing sec
tions of this Aet.-251-52, 253-59.
vested, statutes affecting how to be in
terpreted.-72-73, 140-41. 

Royal Commission on Agricul
ture, Abridged Report of,.-2n.-cir
cumstances in which, appointed.-Int. 
5, 25 ; 2.-Main Report of,.-2nr
nature of the recommendations of,.-2 
-recommendations of, how far acted 
upon while framing this Act.-4. 

Rule of Damdupat, when and how to 
be applied while taking accounts.-158-
59, 164-65.-(R. 3.)-special impor
tance of,.-264-65.-( R. 4) .-direction 
contained in,.-266, reason of,.-266.
(R. 5)-reason of,.-,--267.-sub-rule 1, 
effect of,.-268-69; sub-rule (2}, previ
ous history of,.-269-(R. 28)-neces
sity for,.-279-80-(R. 36) and F.'s 
B to 20 considered together.-
289.-(R's 38 to 40) and F's 22 to 24 
considered together.-294-97. 

Rules, made under S. 83 of this Act, 
classification of,.-261-62.-conflict bet
ween, and sections, how Court to act in 
case of,.-187.-defin'tion of the term,. 
-19, 40.-forms prescribed by, made 
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Rules.-(Coutd.) 
under S. 83.-298-325.-general power 
of the P. G. to make, under S. 83 (1). 
-217, 249.-of interpretation embodied 
in this work.-5-7, 7-8, 11-12, 14-15, 22-
31, 35-36, 36-37, 44-46, 63, 6H9, 72· 
73, 74-75, 75-76. 77-79, 82, 82-83, 84-85, 
89-91, 111-12, 112-13, 123-25, 140-43, 
1 54-S.S, 2.12-33, 252-53, 263.-.princi.ples 
by which, governed.-263.-publication 
of, method prescribed for, in this Act. 
--2-/9.-s.pecial pmver of the P. G. to 
make, under S. 83 (2) (a) to (o).-
247-50.-whether and if so how far 
usdul for interpreting the p;ovisions of 
the Act under which made.-187. 

Rural Insolvency, simple law of, re
commended to be enacted in each pro
vince.-/nt. 4-7, 25; 4, 227. 

s 
Sale, conditions subject to which, to 
be made, to be mentioned in the 
award.-198, 309.-power of the Board 
or the Court to order, at any time, of 
a portion of the debtor's pr01perty for 
till! liquidation of his debt or a part of 
it.-.?.?1-2.?.-pow~r of the P. G. to 
make rules as to, of property undt.T S. 
66.-.?-/9.-procedure prescribed for, 
under S. 66 by the P. G.-.?84-85.
quantum of the debtor's property 
which can be put to, on declaring him 
an in,:;olvent.-226-.?7.-transaction, in 
which circum,-tances held to be in the 
nature of a mort~ge.-169-74. 

~<lie-proceeds of in~Jvent-debtor's 
property how to be di~ted amongst 
his creditors.-.?34.-order of priority 
of dl'bU to be ~·ed while di&ribut
in~: .. -.?31. 

Sning dJU)e, construction of, in S. 
32.-J:S, 1.?7-:8.- dd>B exempted from 
the nperat.on of certain ;;.ertioos by, in 

Saving Clause.-(Contd.) 
S. 3.-46-49 ;-in S. 32,-127-28 ;-in 
s. 65.-220. 

Scaled down debts, no recovery in 
excess of, can be made by any legal 
process.-194"95. 

Scaling down of debts.-See Debt. 

Scope of which sections explained in 
the Co.rrunentary.-(17-86)-See under 
each ~tion. 

Section, derivation and mtaning of the 
term,.-13.-the term, as defined in the 
Rules.-263.-76(1) and F. No. 12 
coosidered together.-286. 

Sections o/ this Act considered loge. 
ther and compared.-[17 and 23] 100; 
(17, 26 and 86) 100-01 ; (23 and 26) 
107; [23(4) and 24) 114-15; (26 and 
35) 118; [29 and 17(4) I 120-21 ; (31, 
proviso to, and 16) 122-23; (37, 26, 35 
and 38) 144-46; [42(2) (e), and 46] 
176; [42 (2) (e) (i), 45, 46 and 
52(1) I 191; [52(4) and 52(2) and 
(3) ]192-94; [82 and 77(2) 1 247; (1, 
85 and 86) 257-58.-of this Act and 
analogous sections of other Acts com
pared and contrasted.-[12(e) and 115 
of the C. P. Code) 81 ; (32 and 115 
of the I. E. Act) 128-29; ( 42 and 13 
of the D. A. R. Act) 165-67; (67 and 
68-69 of the D. A. R. Act) 224-25.
/l.'ote.-For a detailed compari50'11 and 
contrast of the main provisions of this 
Act with the corresponding ones of the 
D. A. R. Act see Int. 28-42. 

-of this Act made applicable to the 
whole province immediately on the 
publication of Born. VI o.f 1941.-lnt. 
1-2 ; 10, 15-17.-of this Act originally 
applicable to the whole provin.ce.-1011. 
-which can be made applicable by a 
notification to any local areas other 
than the City of &mbay.lnt. 1-2; 
10. lS-16. 
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Secured debt.--See Debt. 

Select Committee, Reptnt o/,.-359-
63.-dissenting minute below,.-363-
64 ; note below,.-364-65. 

Semi-colon at the end of S. 81, wrong 
use of,.-266. 

Service, of notices, how to be made.-
105, 121-22, 275.-of summonses, how 
to be made.-276. 

Settlement, award in terms of, made 
outside, when to be made.-106.
during the pendency of proceedings 
before the Board.-113.-finality of, 
after it is recorded and certified.-106-
07.-non-recognisability of, if made 
after establishment of a competent 
Board and yet not recorded or certified 
in time.-115-116.-of accounts made 
20 years ago and signed by the debtor, 
a bar to an inquiry under S. 40 beyond 
that lim.it.-150, 151.-of debts made 
during the pendency of an application 
under S. 17, when to be recorded.-
113-15.-recording of, application for, 
essential conditions of the maintainabi
lity of,.-107-08.-to be mentioned in 
an award, if recorded and certified.-
196, 200.-when held void and not to 
be recognised.-115-16. · 

Shall, significance of the term, when 
used in a section.-45.-when the term 
' may ' to be construed to have the 
force of,.-45. 

Signing, of applications made under 
Ss. 17 and 23, power of the P. G. to 
make rules as to,.-248 ; the rule and 
forms regarding,.-272, 298-301, 302-
03.-of processes, by whom to be 
made.-271, 272. 

Similar legislation in Other Pro
vinces.-Int. 42-52. 

Sowing, one of the purposes men
tioned in S. 2(7).-19, 38, 

Special features of S. 42(2) (e).-
163-64. 

Special jurisdiction, definition oi the 
term in the Born. C. C. Act, 1869 ex
tended to this Act.-20, 42-43.-ioca! 
limits of, of the First Class Subordi
nate Judge, in which matters of special 
importance.-51, 55, 69-70, 70-71, 
85, 271-72. 

Special legislation affecting the 
jurisdiction of the ordinary courts, 
how to be construed.-89-91.-affecting 
the vested rights of subjects, how to 
be construed.-72-73. 

Special remedy provided by this 
Act.-91. 

Special tribunals and the civil 
courts, mutual relations of,.-89-91. 

Speech of the Hon'ble the Finance 
Minister, important extracts from,.-
351-58. 
Standing crops, alienation of or en
cumbrance on, not to be made by a 
a debtor, against whom an award is 
made and who is indebted to a resource 
society or an authorised person, with
out the permission of the creditor con
cerned. - 241-42.-liability of both 
parties to such an unauthorised transac· 
tion to be prosecuted under S. 77(2). 
-241, 243. 
Statement of accounts to be filed by 
the parties under Ss. 22 and 31 and 
the forms thereof.-103, 104, 121-22, 
272, 275, 298-301, 302-305, 306, 307.
of claims to be filed by a creditor on 
service of notice under S. 19(1)(a). 
-98, 99.-of debts to be filed by a 
debtor on service of notice under S. 19 
(1) (b).-98, 99.-filing of, false or 
incorrect, by a creditor knowingly, 
an offence under S. 82-246-47.-in
tentionally making a false, an of
fence under S. 82.-246-47.-not filing, 
;tS required by under S. 19 within time, 
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Statemcnt.-(Contd.) 
without sufficient cause, con~uence of, 
-98, 99, 100.-not filing, as required 
by a notice under S. 31 without good 
and sufficient cause, consequence of,.-
125-28.-c/ Obiects and Reasons, ac
companying L. A. Bill No. Xlll of 
1939.-349-50 ; reference to, when and 
how far allowable while interpreting an 
Act.-See Prel'ious Preliminary Pro
ceedings.-power of the P. G. to make 
rules as to the form of, of debts to be 
lilcd under S. 22.-248. 

Statutes, affet1.ing vested rights, how 
to be construed.-72-73, 1-W-41.-of 
limitation, how to be construed.-74-
75.--penal,.-See Pfnal Enactments.
taxing,.-See Fiscal Enactments. 

Sto(k-breeding and grazing, includ
ed in the term · agriculture '.-18, 34. 

Subject, construction of penal, fiscal 
and restrictive enactments in favour of,. 

67, 68, 69, 73, J.J2.-right of, to get 
the bt.nefit of a doubt.-(j9, 78, 79.
straining of the language of a fiscal en
actment in order to tax a subject not 
nrce~,;ary.-78. 

Sub-section, meaning of the term,.-
13. 

Subsi~tence allowance for each wit
ness summoned, to be paid according to 
the rates pre~ribed by the High Court 
for ci\'il rourt witnesses.-276-77. 

Substanti\'e rights, kgislation affect. 
ing, rull"i for the interpretation of,.-
72-73, 1 J0-43. 

SulfKient cau~, entitb a pany to 
l'<'t mt,re time for fliing a statement 
urd.:n·d to be fik'<i under S. 31.-121-
:J.- t·ntitle-s a part)' to get time fix.ed 
or l:ta."'ted for any purpose mlarged 
~:ven after its expiry.-M.-exonerates 
a C"reditor from the liability to have his 
•bim C<'Ciartd di~:hargt'd although any 

Sufficient Cause-( Cmlld.) 
of the defaults mentioned in S. 32 may 
have oecurred..-125-28.-6-onerates a 
party from the liability to pay costs al
though guilty of default under S. 19.-
98·99, 100. 

Suit, for taking an acrount, application 
under S. 17 to be treated as a plaint in, 
for the purpose of court-fee.-97.-for 
taking accounts, for the recovery of 
possession of a mortgaged property 
etc. not barred by S. 73.-lnJ. 24.
lirnitation for, in respect of a debt 
due from one who is held to be a non
debtor, how to be computed..-239-40. 
-not to lie against a Chairman or 
member of a Board or any officer of 
Government for doing anything in good 
faith under this Act.-245.-relating to 
any of the matters referred to in S. 73 
not to be entertained or proceeded with 
by a civil court· except as othef\\ise 
provided.-237-38.-transfer of pending, 
by a civil Coun: under S. 37 to be made 
after notice and inquiry as provided..-
139-40.-transfer of pending, not to be 
affected by the reservation of rights 
contained in S. 85(2).-254, 256. 

Suits and proceedings, meaning of 
the expression, when it occurs in a sec
tion.-45.-pending, how far affected 
by a change in law.-142.-time-lirnit 
for the institution of, under the tern· 
porary provisions of S. 85.-257. 

Summons by whom to be signed 
and is;;ued for sen;ce.-271-72.-for 
producing a document, what is suffi. 
cient compliance with,.--:7i, :!78.
manner of sen;ce of,.-:!76.-prOCf;:SS· 
fee chargeable on each,.-276-77, 278. 

Surety, applica.tion under S. 17 can 
be made for adjustment of a debt 
guaranteed by, so far as debtor is con
cemed..-101.-debt:> for which the 
dl·btor i~ liable as, or jointly with 
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Surety.-(Contd.) 

another, to be mentioned in the state
ment to be filed under S. 22.-J03, 
104, 272, 298, 302. 

Suspension or remission of revenue 
by Government in any year, wholly or 
partly, effect of, on the rights of the 
creditors.-168-69: 218-19. 

Surplusage, conditions under which 
a portion of an enactment can be 
rejected as,.-123-24.-general prohi
bition against rejecting any portion 
of an f.'rlactment as,.-123-24. 

T 

Taking of accounts, date upto which 
to be continued.-J58-59, 16:4-65.
mode of, when a transaction had taken 
place before 1-1-31 and (2) when it 
had taken place on or after it.-158.
mode of, generally.-156-67.-prelimi
nary inquiry to be made before,.-150· 
52.-when only to be commenced.-
147-48.-when preliminary inquiry can 
be dispensed with.-153.-weight to be 
attached during, to agreements and 
settlements between the parties and to 
decrees of civil courts.-156, 159, 175· 
77. 

Tax, definition of the term, in the 
explanation to S. 3, for the purpose 
of that section.--46, 49. 

Technical words, construction of. 
-See JV en-ds. 

Temporary provisions made in S. 86 
in this Act with a view to safe
guard the vested rights of persons not 
affected by the other provisions of this 
Act,-256-59. 

Tenancy Act.-See Bombay Tenancy 
Act, 1938 under Other Acts. 

Text of an Act, authoritativeness 
of, published in the Official Gazette. 
-1-2. 

Text of the Rules made under S. 83 
of this Act, authoritativeness of, pub· 
lished in the Official Gazette.-263. 

Threshing, one of the purposes men· 
tioned in Rule 3.-264. 

Time.-See Period of Limitation. 

Time-limit for availing oneself of 
the remedy provided by this Act.-·
Int. 21-22. 

Title, full, of this Act, what is,.-1. 
-short, of the Rules.-261.-short, of 
this Act.-1, 10. 

Tide of an Act, as an aid to inter
pretation, use to be made of,.--4-5.
what is a long,.-1.-what is a short,. 
-1. 

To cultivate personally, definition 
of the expression,.-20, 40-41.-t·xpla· 
nations to the definition of, distinctly 
extending its scope.-lnt. 20, 28; 
20, 37, 41. 

To hold land, the expression·, how 
to be construed.-19, 38-39. 

Toil, included in the term ' tax ' in 
s. 3.--46, 49. 

Town and island of Bombay, 
the expression, used in S. 1(3) as it 
originally stood.-Int. 2; 10 n.-sec· 
tions of this Act originally extended 
by S. 1 (2) to,.-Int. 2: 10 n.-sec
tions of this Act extended by tht: 
amended S. 1 (2) t~ th.e 'City of 
Bombay ' which expression takes the 
place of the expression,.-Int. 2, 10. 

Transfer, of applications made und~r 
this Act, who can make and when.-
120-21.-of suits, applications for exe
cution and incidental proceeding~ 

pending in civil courts at the date of 
the establishment of a D. A. Board for 
the area in which the debtor therein 
ordinarily resides, to be made, if cer· 
tain conditions fulfilled.-139-40.-
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Transfcr.-(Co11td.) 

order of, finality of, made by a cidl 
court under S. 37.-139-40.-power 
of,.-120.-reservation of rights by 
S. 85(2) no bar to, of suits &c. under 
s. 37.-254, 256. 

Transferee of a debtor's property, 
name etc. of, to be mentioned in the 
statements to be filed in Form. No. 1. 
-301.-property purchased from, of 
a debtor before 15-2-39 takes the 
case out of the purview of S. 45.-170, 
172-73. 

Transferred dcbt.-See Debt. 

Transport charges, one of the pur
poses mentioned in Rule 3.-264. 

Travelling allowance to be paid to 
witnesses summoned at the instance 
of a part}~ at the rates prescribed by 
the High Court for civil court wit
nt.>'\<.t''.-276, 277. 

u 
Undesirability of a law, whether 
and if so, when a good ground for set
tiug a,;ide the plain meaning of the 
word" of a section.-26. 

Undivided Hindu family, when 
cntitll·d to bt' held a debtor.-18-19, 
33-38.-what is meant by the expres
~>lon " cultivates personally" when 
U'-t'd With rrfl'rl'llCC l0,.-20, 41. 

U nit,·d Provinces Agriculturists 
Rdid Act, 1934.-..'\t'e Othrr Acts. 

Unn·asonablencss of a law whether 
and if so, when a good ground for 
~tting aside the plain meaning of 
the -.wrds of a s.ection.-26. 

Unsl'Cured dcbt.-See D.bt. 

Csurious Loans Act, 1918, f:Jilur~ 
ul, hi d~t .. k IHIIy.-/11/. 5, ::!6; ~.-

Usurious Loans Act, 1918.-
(Contd.) 

finding of the B. P. B. I. C. as to the 
unsuitability of the expedient to amend, 
with a v'iew to make it more effective 
in this province.-lnt. 6.-recommenda
tion of the R. C. A. to amend, suit
ably to each province after inquiry.
/nt. 26; 4. 

v 
Vakil, right of appearance of, before 
the Board and the Court in proceed· 
ings under this Act.-Same references 
as in the case of an Advocate of a 
High Court. 

Value of the debtor's property, deter· 
mination of,.-See Market value. 

Verification, form of, of applications 
to be made under Ss. 17 and 23.-
301, 30.1.-of the statements to be filed 
under Ss. 22 and 31.-272, 275, 301, 
3:J3, 306, 307. 

Vested rights, legislation afiectinr. 
how to be construed.-See Rig1Jts. 

Vice-chairman of a Board.-See 
Board. 

Violence to or straining of the langu
age of an enactment, general rule 
against,.-30, 82-83, 91, 233.-within 
what limits permis.~ible in exceptional 
cases.-95. 

Voidness of a fraudulent alienation 
of, or encumbrance on, his property 
made by a debtor to be declared by 
the Board in an award.-181-82, 196, 
::ao. 281, 309, 31t.--of transactiom 
entered into in contra\'ention of S. 77 
\1) .-::.n. :!-12.-<i settlements arrivtd 
at after the e~tabliillment ol a com
petent Board unl<·ss got certified and 
recorded within the pn''l('fibed prriod. 
-115·16. 
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w 
Weeding, one of the purposes men
tioned in S. 2(1).-19. 

Widow, left as an heir of a deceased 
person who was cultivating personall~-. 
whether and if so, how far entitled to 
be held to be a debtor.-20, 40-41. 

\Vitness, duty of the Board to exa
mine the debtor and creditor as,.-148. 
-power of the Board, to issue a com
mission to any of its members to exa
mine any,.--04, 65.-power of the 
P. G. to make rules as to the exa
mination of, on commission.-248.
Rules in the C. P. Code, 1908, as 
to the examination of, on commission, 
made applicable to proceedings under 
this Act.--04, 65.-summoning and 
attendance of, how regulated.-131-33, 
276, 277.-process fee, subsistance 
allowance and travelling allowance 

payable in connection with,.-276-7/. 
Woman, exempted from personal 
appearance in the civil courts under 
S. 132 of the C. P. Code, 1908 entit
led to appear before a Board by an 
agent duly authorised whether a legal 
practitioner or not.-222, 223. 

Wood, cutting of, only, not included 
in the term 'agriculture '.-18, 34. 

Words, and expressions, not defined 
in the Act, meaning of, how ascer
tained-20, 43-46.-meaning of cer
tain, generally occurring in Indian 
statutes but not defined in this Act.-
43-46.-meaning~ of, used in the Act 
but not defined in the Rules-263.
non-technical, meaning of, how as
certained.-44-45.-rules ior construc
tion of, in a statute.-43-46-tech
nical. meanings of, how ascertaine:L 
-44. 


