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PREFACE 

C
ALIFORNIA STATE FINANCES for the quarter-century I9IQ-I935 pre­
sent an interesting story, not only to the specialized student in 
public finance, but also in some measure to the general reader in 

the field. Although it is true that for a substantial part of this period 
the California fiscal structure remained largely unchanged, the nature 
of the tax system during that time was such as to command much at­
tention in California and to arouse appreciable interest outside the state 
as well. Then, too, the fundamental changes which occurred during 
the later days gave a certain glamour to the series of developments 
transpiring during these twenty-five years. 

No attempt has been made in these pages to deal exhaustively with 
all the details. To have done so would have made too cumbersome a 
treatment, when the primary purpose is to outline the essentials of 
fiscal history in the state from the time when separation of sources be­
came effective down to the day when that particular plan of taxation 
was abandoned. A former study published by the University of Cali­
fornia Press in 1913, A Financial History of CalifOrnia, by William C. 
Fankhauser, told the story of California finances from the earliest days 
to the close of the first decade of the century. The present study re­
sumes the narrative at that point and carries it down to July, 1936, 
when this work was concluded. The presentation is topical rather than 
chronological, although in the larger aspects of the subject matter 
order in time is observed. 

The writer wishes gratefully to acknowledge the invaluable assist­
ance of his wife in the preparation of this work. Her active interest in 

·the content and composition of these studies was indispensable to their 
completion. To the author's niece, Marjorie, is also due much credit 
for assistance in original typing of the manuscript. Likewise to Dr. 
Malcolm M. Davisson, assistant professor of economics, University of 
California, Berkeley, an acknowledgment of indebtedness and an ex­
pression of appreciation are due for time and effort expended in his 
careful reading of the manuscript. Many helpful suggestions were 
made by the members of the Board of Editors for the Series in Social 
Sciences, University of California at Los Angeles-Professors David 
K. Bjork, Louis K. Koontz, J. A. C. Grant, Lewis A. Maverick, and 
George M. McBride. Finally the author wishes gratefully to remember 
the painstaking work of editing done by Martha L. Willard, assistant 
editor of t~e University Press. MARVEL M. STOCKWELL 
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I. INTRODUCTION 

T\XATION is a kind of universal jigsaw puzzle. With its maze of 
technicalities, labyrinth of theory, diversity of views, varying 
principles of application, specific problems in connection with 

each particular kind of tax, conflicts of interest among taxpaying 
groups-with all these shapes and forms of the problem and with 
many more, the tax student and administrator must continually be 
concerned. The fragments of the picture change from day to day and 
from year to year. New facts, new ideas, new principles, new necessi­
ties, are the forces with which one must reckon in any attempt at a sen­
sible solution of difficult problems. Fiscal ideas of various forms and 
hues come scrambled together. The task of the fiscal scientist is to 
make from these variegated elements if possible some sort of harmoni­
ous whole. 

The situation in California during the quarter-century 1910-1935 

has been strikingly illustrative of the truth of what has just been said. 
It is the purpose of this introductory chapter to indicate in broad out: 
line the principal developments of twenty-five years of state fiscal his-

. tory. Subsequent chapters will trace more completely the particular 
phases of this development. 

From the time of the organization of the state government until 19II 

~estate relied mainly upon the general property tax. In 1910 approxi­
mately 70 per cent of its revenue came from this source. This tax, simi­
larly to those in other states, was superimposed upon local levies for 
local purposes and was, of course, based upon assessments made locally 
except as such assessments were equalized by the State Board of Equal­
ization and except that the board exercised some supervision over the 
assessment of railroad property. 

Inasmuch as the property owner was subject to state as well as to 
local levy upon the locally assessed value of property, there was a con­
tinual incentive for local officials to underassess property in the respec­
tive counties in order to enable property owners in those counties to 
escape paying as much as possible of the state tax. Hence there arose 
the familiar and objectionable practice of assessing property at 40, 30, 
or even 20 per cent of its full cash value. Under these conditions the 
State Board of Equalization had a definite task to perform in attempt­
ing some equalization of the bases of assessment in the several counties 
so that the state tax would not fall with too great inequality. But equal-

[xJ 



2 STOCKWELL: STUDIES IN CALIFORNIA STATE TAXATION 

ization was to an appreciable degree a political and sectional procedure 
and, to say the least, was no adequate remedy for the evils of the prop­
erty tax. There was, however, some justification for the existence of 
the board, but with the change in the state's tax system which took 
place in 19II the usefulness of the board was largely lost. Not until 
1933, with the necessity for equalization of assessed values consequent 
upon the return of public utility property to the local tax rolls,• did the 
board again come into its own. 

There were evils in connection with the old system other than that 
of competitive undervaluation of property, such as inadequate assess­
ment of the larger utilities, inadequate contributions from banks and 
insurance companies, and so forth. In the November election of 1910, 

Constitutional Amendment No. I was voted, becoming effective in 
I9u, which provided for the separation of sources of state and local 
revenue. That is to say, the general property tax was abandoned as a 
source of revenue for the state government, although of course it was 
retained by the local governments. The state thereafter received the 
larger part of its revenue from a gross receipts tax on public service 
corporations; a franchise tax on corporations; a gross premiums tax on 
insurance companies; a capital stock tax upon banks; and an inherit­
ance tax. The essential point was that the state no longer depended 
for its income on the general property tax. 

Under this new system, then, the so-called operative property of the 
utilities (railroads and street railroads, express companies, the Pull­
man Company, gas and electric companies, telephone and telegraph 
companies, and all other utilities with the exception of water com­
panies), the stocks of banks (both state and national), insurance com­
panies, corporation franchises, and inheritances were taxed exclusively 
by the state for state purposes and were entirely unavailable for local 
taxation, All other property was reserved solely for local taxation ex­
cept that in the event of a deficiency in state revenue the provision was 
made that all property, both that taxed by the state and that taxed 
locally, could be levied upon to make good such deficiency. This was 
the constitutional provision for the levy of an ad valorem tax, a pro­
vision which, although frequently referred to in more recent years, has 
never been invoked. 

The property thus reserved for state taxation, particularly that of the 
utilities, was not, strictly speaking, taxed upon an ad valorem basis. 

1 For notes, see below, pp. 14-15. 
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The utilities were classified and varying rates were applied to the gross 
receipts of each class of utility on the theory that the gross receipts of 
each class bore some relationship to property value. Furthermore the 
burden of the gross receipts tax upon public service corporations rela­
tive to property values was presumed to correspond to the burden rest­
ing upon common property locally taxed. It was this particular theory 
or aspect underlying the new tax system which subsequently resulted 
in much difficulty in adjusting relative tax burdens. 

Thus the new system of taxation was designed to improve and 
strengthen the fiscal structure of the state. Undoubtedly it was an im­
provement, a distinct step forward. But taxation is a disconcerting 
problem. Scarcely had the new law been put into operation than cer­
tain deficiencies became apparent. At the rates originally established, 
adequate revenue to support state functions was not forthcoming. Util­
ity classifications had to be revised. It further appeared that common 
property locally taxed was bearing a tax burden disproportionate to 
that borne by property taxed upon the gross receipts method by the 
state. Hence there were continual rate adjustments during the ensuing 
decade and continuing discussion of the whole basis of the state's rev­
enue system, a discussion which found its focus in various tax commis­
sion or committee reports, especially those of 1917,1929, and 1931.The 
situation finally carne to an acute stage as the result of a series of United 
States Supreme Court decisions respecting the taxation by states of 
shares of stock of national banks. 

In California since 1906 many special reports upon taxation have 
been presented to the state legislature.' The 1929 and 1931 California 
reports were noteworthy partly because of the differences between 
them and partly because of the description in them of the principal tax 
problems of the state. The 1929 report was especially thorough and 
comprehensive. The following brief statement of certain broad aspects 
of taxation in California is based mainly upon the substance of these 
two reports. We may first notice, however, the comment of the 1917 
tax commission upon the separation plan after it had been in operation 
for six years. Various advantages had been claimed for separation, such 
as that it would do away with the competitive undervaluation of prop­
erty, would permit state use of taxes not well adapted to local govern­
ments such as inheritance and corporation taxes, and would reduce by 
the amount of the previous state tax the burden upon real property. 
The commission held that the new system was an improvement over 
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the old one so far as the separation of assessment of public utility and 
intangible property was concerned and that it would be unwise to re­
turn to the old method. But it pointed to the following deficiencies: 
(1) with the original rates it failed as a revenue producer; (2) it did 
not result in equality, either as between the corporations and the peo­
ple or as between the various classes of corporations; (3) it had not 
tended to correct the evil of undervaluation by counties; (4) it had not 
lightened the burden upon real property; (5) it had complicated the 
tax system by compelling an unnecessary dual method of fixing tax 
rates on the property of public utilities-first a rate according to prop­
erty value, and then a corresponding one upon gross receipts.• 

The Martin commission' reporting in 1929likewise gave an appre­
ciable part of its report to a consideration and condemnation of sepa­
ration of sources in California. The view expressed clearly confirmed 
that of the 1917 commission, which upon the counts just set forth criti­
cized the actual working of the separation plan. Not only, the Martin 
commission said, had many of the advantages claimed for separation 
failed of realization, but in operation the plan had developed serious 
positive faults-faults "so fundamental as to demand the substitution 
of some more satisfactory system:•• This judgment led to the proposal 
of an entirely new tax system for the state. In the words of the com­
mission, "This plan ... should ultimately consist of three distinct but 
complementary elements: First, a property tax of reduced scope; sec­
ond, a business tax upon all business activities carried on within the 
borders of the state; and third, a personal tax levied upon all residents 
of the state:•• The commission thus envisaged complete and thorough­
going reform in the state's tax system. This was particularly evident 
from the first four of the ten distinct recommendations made by the 
commission-the four recommendations which presented the antithe­
sis of the existing system of separation of sources.' 

The 1931 joint legislative committee on taxation, appointed for the 
purpose, among others, of studying the report of the Martin commis­
sion and making recommendations thereon, first suggested that for 
the present the then existing system of state taxation involving sepa­
ration of sources be retained." A part of this first recommendation was 
that the legislature be empowered to make such further classifications 
and subclassifications of utility groups as might be necessary in order 
to achieve a more equitable distribution of the tax burden. Likewise 
the committee suggested an extension of studies by the State Board 
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of Equalization with respect to average tax burdens upon utility and 
common property." 

With respect to the suggestion for further classifications of utility 
groups, it is interesting to observe that the State Board of Equalization 
had expressed some doubt of the desirability of further classification. 
The board stated that, although from such studies as it had made the 
tax burden on public utilities was found to be $1.466 on each $100 of 
actual value of operative property and $1.757 on nonoperative prop­
erty, the difference was not sufficient cause for concern or immediate 
revision of rates. It argued, also, concerning inequality within classes 
of utilities, that there were "always exceptional cases in which the tax 
burden will be either too low or too high. If we attempt to provide for 
all of these, the overrefinement resulting from our effort to produce 
absolute equality is more than apt to cause serious disturbance to the 
whole tax system!'10 

The problem of gross receipts tax rate determination was a leading 
factor responsible for rejection of the existing state tax system by the 
Martin commission. This commission had said, "The determination 
of rates which should be imposed upon gross receipts has proved a 
task incapable of satisfactory solution!'u The joint committee replied 
that the adoption of the plan of the Martin commission would intro­
duce unknown factors to such a degree as to make largely fortuitous 
any improvement in the existing situation in this particular respect.u 
It was "constrained to recommend the retention of the existing method 
rather than to change to one, the effects of which are uncertain:'m 

Aside from this basic difference of opinion on abandonment or re­
tention of the essential aspect of the state's taxation system, there were 
several other significant matters in which divergence appeared. The 
Martin commission, seeking a uniform business franchise tax on all 
corporations, had recommended taxation of utilities on the same basis 
as banks and other corporations, but the joint committee argued that, 
although the state might and should continue to tax banks and cor­
porations on the basis of income, it seemed "inadvisable to place public 
utilities in the same class:'u The Martin commission further had recom­
mended that an opportunity be given the people of the state to record 
their desire for a personal income tax.15 The joint committee was still 
more conservative-with the exception of one member who in a mi­
nority report vigorously advocated such a taX18-feeling that too little 
was known of the effects of an income tax in relation to the burden 
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upon real estate." The joint committee, "because of lack of proper infor­
mation;• made no recommendations concerning the revisions in rates 
of tax and elimination of reinsurance deductions on insurance com­
panies proposed by the Martin comrnission.JB With respect to motor ve­
hicle taxation the committee was concerned over the enactment of such 
legislation as would effectively place such property upon the county 
tax roll."' The Martin commission had recommended the discontinu­
ance of the local personal property tax on motor vehicles and an in­
crease in the state license tax to an amount sufficient to reimburse the 
counties for theloss of revenue involved."' The Martin commission had 
advised also the abolition of the State Board of Equalization and the 
establishment of an appointive, permanent, professional tax commis­
sion. It had conditioned its other recommendations for changes in the 
tax system upon the creation of such a body."' Since the joint committee 
did not accept the basic changes urged in the Martin report, it did not 
recommend such a commission. Its proposal rather was for a research 
department within the State Board of Equalization ... 

Further aspects of the tax problem as it developed in California are 
evident from a perusal of the remaining part of the joint committee's 
report. The substance of several other recommendations of the com­
mittee rna y be summarized as follows: 

"That the constitution be amended to eliminate the requirement 
that the counties contribute an amount equal to the contribution of the 
State for elementary schools and a sum twice the amount contributed 
by the State for the support of high schools ... 

"That the research bureau .•. give consideration to devising ways 
and means of relieving the present excessive tax burden borne by 
homes, farms and all other real estate taxed locally. 

"Among other things attention is directed to the following sugges­
tions which this committee believes will aid materially in accomplish­
ing the above: 

(a) Proper tax limitation methods; 
(b) Transference to the State of certain general governmental func­

tions now performed locally; 
(c) Determiriation of proper sources of new revenue; 
(d) Correction of certain abuses connected with special assess­

ments!' .. 
In view of the importance which expenditure limitation subse­

quently assumed under the so-called Riley-Stewart act, it is worth not-
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ing that the joint committee considered briefly a number of possible 
methods of tax limitation but decided that none was effective enough to 
warrant recommendation to the legislature. Its concluding remark was 
that "only through rigid economy, careful scrutiny of proposed bond 
issues and restriction of special assessment and tax levies, coupled with 
the courage to admit that many desirable things cannot be afforded, 
can any appreciable reduction in local taxes be secured:'JU The State 
Board of Equalization had made a similar observation."' 

To ddve further at this time into the details of the various tax com­
mission reports would carry us beyond the confines of an introductory 
survey chapter. More in due course will be said concerning matters 
but lightly touched upon here and concerning matters which, although 
important, have not here been mentioned. The existing Riley-Stewart 
act affords a transition between the past and the present in California 
taxation. It will be in point to observe briefly the essential provisions 
of this law, reserving until a later chapter an attempt at appraisal and 
an evaluation of experience with it to the present time. 

The provisions of the present Riley-Stewart act of 1933 may be sum­
marized conveniently under the headings of revenue, rdief, and ex­
penditure control. Fundamentally the act involved abandonment of 
the plan of separation of sources of revenue employed in the state since 
rgu. Thus we have witnessed in part the acceptance of the program 
recommended by the Martin commission. Public utility property was 
returned to the local tax rolls there to be taxed as other property is 
taxed. The local property tax base was thus broadened by approxi­
mately one-sixth. The utility property is centrally assessed by the State 
Board of Equalization. This assessment involved the accompanying 
task of equalizing assessed values of all property in counties through­
out the state. The state relinquished the gross receipts tax upon public 
service corporations amounting at the time to some $6o,ooo,ooo per 
biennium. Attempted relief to real property was another aspect of this 
legislation. This was presumed to result from the facts that, first, as 
just noted, the local property tax base was broadened and that, second, 
the state took over a substantial part of the burden of educational sup­
port formerly borne by the localities. This added financial responsibil­
ity of the state, amounting currently to about $8o,ooo,ooo per biennium, 
is taken care of by the proceeds from the sales tax. It must be remem­
bered in this connection, however, that the sales tax, strictly speaking, 
was not an integral part of the Riley-Stewart plan but came as a re-
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sult of the plan. It was generally understood that a sales tax would 
be adopted. as a means of providing the necessary revenue. Finally 
the Riley-Stewart act attempted to limit the increase in expenditures 
of both the state and local governments. Except under certain condi­
tiqns-a two-thirds vote of the electorate or approval of the State Board 
of Equalization-expenditures of an ensuing fiscal period may not ex­
ceed those of a preceding one by more than 5 per cent. In evaluating 
the results of this recent tax legislation to date it is necessary to be 
somewhat critical. One may concede that the attempt to relieve r~al 
estate was laudable, that the sales tax did provide the wherewithal to 
support the schools in a time of depression, and that the attempted 
limitation of expenditures was a good feature of the law. Yet several 
questions arise relative to this newest phase of California finances. 
These will be considered in the chapter given over to an analysis of 
the Riley-Stewart act. · 

Any adequate study of California state finances obviously must re· 
view the major sources of revenue from which support of the govern­
ment has been or is being obtained. California has employed or is now 
employing a number of difierent types of tax, such as gross receipts 
taxes on public service corporations, franchise, inheritance, gasoline, 
sales, and income taxes, as well as others. The conspicuous exception 
since rgu under the separation plan was the property tax. In connec­
tion with each of these taxes interesting questions have arisen, changes 
have occurred, and new developments have taken place. Nor would 
the story be entirely complete without some reference to various taxes 
proposed from time to time, such as single, severance, ad valorem, and 
gross transactions taxes. California taxation intricacies, however, can· 
not be confined within the limits of the difficulties that happen to 
appear with the individual tax. There are broader and more general 
problems which require their due share of attention. 

What, for instance, shall be done with the so-called fixed ~barges 
established by statutory enactment or constitutional provision 'which 
make up a large proportion of the total expenditures of the state? How 
shall the seriously unbalanced state budget be balanced? Should the 
state borrow to finance this deficit and to finance a program of capital 
expenditures? How shall the state undertake to finance the cost of en· 
larged social services which it will be called upon to supply in the years 
to come? Should all highways be included within the state system? 
Should gasoline tax money be diverted to pay principal and interest on 
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earlier incurred state indebtedness for highway construction? Should 
an ad valorem tax be employed to obtain revenue for the state govern­
ment? Granted that economy is necessary, where and to what degree 
should it be introduced? Is there not, without prolonged study, grave 
danger of indiscriminate economy which will not adequately apprajse 
the comparative contribution of institutions and services to the gen­
eral community welfare? How shall we reconcile the conflict of in­
terest among different taxpaying groups called upon to contribute to 
th~ support of the governmental services? In accordance with what 
principles and in what specific manner shall the tax burden be dis­
tributed? Should we tax chain stores, oil and gas pipe lines, and oleo­
margarine? Should we repeal the sales tax and the personal income 
tax? In short, and after all, what sort of a philosophy of taxation and 
expenditure shall we construct? We may pause for a moment to con­
sider the first two of the general problems which are mentioned in this 
paragraph. 

The fixed charges determined by either constitutional or statutory 
mandate constitute some 76 per cent of the state's general fund expend­
itures. Under the head of uncontrollable expenditures ordinarily re­
ferred to as fixed charges there are some ten items. The three provided 
for in the Constitution are elementary and high school educational 
support, debt service, and legislative salaries. Those provided for by 
statute are old age pensions, aid to orphans, tuberculosis subsidies, vo­
cational education, teachers' retirement salaries, state employees' pen­
sions, and salaries of superior court judges. 

It is not difficult to marshal objections to these fixed charges. It is 
inadvisable to legislate in too detailed a manner in the fundamental 
law of a state. It is in times of stress that problems induced thereby 
become acute. As a matter of strict fiscal policy, control of expendi­
tures probably should be left with the legislature in order that the gar­
ment !llay be made to fit the cloth. Inability to reduce expenditures 
in ·a financial emergency, unwillingness to economize in the protected 
fields, disinclination of lesser departments to cut their expenditures if 
the major departments remain uncontrolled-these are the obvious ob­
jections to any program of fixed charges. On the other hand, from the 
point of view of maintaining a minimum educational program, of pro­
tecting education from bearing the brunt of retrenchment, of pre­
venting further inequalities in the distribution of the tax burden, and 
of changing the Constitution for expediency we may have proceeded 
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well thus far in not having modified our fundamental law. Certainly 
if we are to argue for and to retain the sales tax on the basis of a present­
day broad diffusion of benefits resulting from government expendi­
ture, there would seem to be some prima-facie case for fixed charges, 
particularly as they relate to education as the most important of these 
items. And if we are some day to subject provision for all these matters 
to legislative control, then likewise our extensive highway expendi­
tures should be subjected to control by the legislative body. 

Space does not here permit a detailed discussion of the current 
problem of balancing the state budget. There are two ways in which· 
a budget may be balanced. One is to spend less. The other is to tax 
more. So far as the first is concerned, California need not be too hope­
ful or too naive. If we put aside the consideration that there is noth­
ing inherently unsound in a collective expenditure of a substantial 
part of the social income, the fact remains that any measurable econ­
omy as an effective means of balancing the state budget is largely 
in the realm of dreams. Economy in this degree, it has been pointed 
out, would be both impossible and unwise-impossible because of the 
fixed charges and because of the fact that the 1933 legislature re­
duced the controllable items some 26 per cent; and unwise because 
of the danger of indiscriminate economy and because of the advisa­
bility of supplementing private by public expenditure during a time 
of business recession.26 A further fact must also be remembered. A large 
part of our state budget is in effect a local budget. The State Director 
of Finance has pointed out that, of the $347,ooo,ooo of total budget for 
1935-1937• $193,ooo,ooo, or 55 per cent, consists of subventions to the 
local governments, Economy is not likely to be popular if it comes 
home in this way. So far as taxing more is concerned there is no dearth 
of ideas. Many are buzzing about seeking where they may come to 
rest. Some of these various schemes already have caught up with us. 
Others will catch us even if we do watch out. 

This introductory survey of the broad aspects of fiscal conditions in 
California may be brought to a close by pointing out that the situation 
in this state illustrates a number of the outstanding issues in modern 
taxation. One of the most commanding of these issues is the burden of 
taxation, both with respect to its amount and with respect to its dis­
tribution. A burden all too obvious needs no extended recounting. As 
a conservative estimate, the total of federal, state, and local taxes con­
sumes 20 per cent of the social income. And yet the vital question is 
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not simply the percentage of our income expended by government, 
but whether or not we are getting value received, whether or not the 
money yields a larger return when spent by government than when 
spent by individuals. Such amenities of life as education, good roads, 
recreational facilities, public health, and economic security are not to 
be ignored. Individuals may spend far less wisely than does the state 
which imposes taxes for these social services. We cannot say with final­
ity what part of the social income can be taken in ta.:'<es before we reach 
the point of encroaching too severely upon individual and community 
resources. But we can properly insist that public funds be expended 
economically and wisely. The problem of the amount of the burden 
of taxation becomes, therefore, in large part a problem in the wise con­
trol of public expenditures through such means as sound budgetary 
procedure, administrative reorganization where necessary, a proper 
selection and perspective in governmental functions performed, cen­
tral control of local finances, effective but flexible tax rate and debt 
limitations, and an informed and interested citizenry. Although we 
may stoutly insist that since we have been and are buying less of other 
things we should like also to buy less government, the fact remains that 
modern complex communities demand large expenditures for social 
services. Unless we are willing to forego these services, and apparently 
we are not, we cannot greatly reduce tax burdens. The larger the pro­
portion of the social income taken by government the more important 
it becomes that the burden be fairly distributed. Inequalities are due to 
a number of circumstances, among which are the nature of the taxes 
employed and faulty administration. 

A second modern issue in taxation, a serious problem for practically 
all governmental units, is that of balancing budgets. Expenditures were 
lately geared to flush times. They did not decrease as revenue fell off. 
In fact cert.1in expenditures such as those for relief had to be increased. 
The important thing is to attempt to adjust income to outgo by cour­
ageous but wise economy and by increased taxation however momen­
tarily regretful that may be. For the future the task is to build up 
reasonable reserves in prosperous years and at the same time to relate 
expenditures to the average and not to the peak of the social inwme. 

Closely related to this second issue in taxation is a third one, namely, 
what taxes shall be used-property, income, sales, transactions, sever­
ance, or some other? It is not new to say that in California, as else­
where, relatively less emphasis than heretofore should be placed upon 
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the property tax. A reduction in the relative burden of the property 
tax with still more reliance upon other forms of taxation is one of the 
needs of the day. The income tax can readily be adjusted to ability to 
pay. It therefore should be given consideration for wider scope in mod­
ern tax systems. That it is a class tax, that in a time of depression it does 
not constitute a sufficiently broad base for taxation, that it is complex­
these, for example, are not completely conclusive objections but rather 
suggest obvious directions of reform and adjustment. For various 
reasons the income tax should be neither weakened nor abandoned, 
but strengthened, improved, and extended. Sales taxes in general pos­
sess the virtue of productivity but the defect of inequality. They take 
a larger percentage of small than of large incomes. Consequently from 
the point of view of equality in the distribution of the tax burden they 
should be used with reserve and discriminating care. Although we may 
call them reemployment, relief, or school taxes," these psychological 
devices will not alter the facts respecting the distribution of the total 
tax burden nor will they alter the fact that these taxes, as well as some 
others, will tend to have certain inescapable, repressive effects upon 
industry. The use of any given tax should be determined not alone 
upon the basis of the merits or demerits of the particular tax, but also 
upon the basis of its place in a properly organized and properly co­
ordinated system of taxation in order that the entire burden of taxation 
may be equitable in its distribution. 

A fourth issue in modern taxation relates to the use of public credit. 
When is it legitimate or justifiable to borrow? Without here suggest­
ing an answer to that question, we may say in general that, contrary to 
practice in the past, there should be much wider use of the pay-as-you­
go policy, first, because this would bring down the ultimate cost of 
government by reducing existing expenditures made up of interest 
charges and redemption of principal on public debt and, second, be­
cause it would operate to preserve and improve the public credit so 
that it would be available as a resource in time of emergency. 

A final issue in modern taxation that may be mentioned relates to 
the broad problem of establishing standards in a fiscal system. These 
standards are largely in the realm of the ideal. We cannot attain but 
can only approximate them. One of them already noted is the achieve­
ment of equality in the distribution of the ever growing tax burden. 
Another has to do with elasticity in the revenue system, that is, the 
expansion and contraction of revenues in accordance with changing 
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revenue needs so as to prevent either too great deficits or excessive sur­
pluses. A third standard involves flexible adjustment to new condi­
tions. Frequently the difficulty is due to the fact that features of tax 
laws which should be purely legislative are written into the constitu­
tions. The basic law should contain only general provisions applicable 
over changing periods and under changing economic and social con­
ditions. Finally, there is the ideal of a coordinated tax system with 
properly selected and related taxes assigned to definite taxing juris­
dictions in order to limit indiscriminate duplicate use by different tax­
ing authorities of the same sources of revenue. Without such a system, 
with merely some happy-go-lucky and catch-as-catch-can hodgepodge, 
we cannot hope to provide necessary revenue, to satisfy the taxpayer, 
and in general to settle these modern issues in taxation which relate 
to its burden, the balancing of .budgets, the question of what taxes to 
employ, the use of public credit, and the determination of proper stand­
ards in the collecting and spending of public money. 



NOTES TO CHAPTER I 

1 This return of the utility property to local taX rolls, effective January r, 1935, with 
its accompanying necessity for equalization of assessed values between utility and com­
mon prope.rty was an aspect of the so-called Riley-Stewart act passed by the 1933 legis· 
lature. This act is discussed in detail in chapter vi of this study. 

• These reports included: Preliminary Report of the Commission on Revenue and Taxa· 
tion of the Statt: of California {August, 1906), 71 pp.; Report of the Commission on 
Revenue and Taxation of the State of California (r9o6), 296 pp.; Report of the Com­
mission on Revenue and Taration (Sacramento, 1910 ), 77 pp.; Foreword on Taxation 
in California, State Tax Commission (August, 1916); Report of the State Tar Commis­
sion of the State of California (1917), 280 pp.; Special Report of the California Tax 
Commission-The Taxation of Banks, Corporate Franchises, Securities and Solvent Credits 
(August ro, 1928); Final Report of the California Tax Commission (Sacramento, March 
}, 1929), 305 pp.; Report of the Joint Legislative Committee on Taration, in Ammbly 
Daily Journal (January 23, 1931); Summary Report of the California Tax Research Bu· 
reau (December x, 1932); and Report of the California Tax Research Bureau (January 
23, 1933). 

• Report of the State Tax Commission (1917), p. 9· 
'Governor C. C. Young in announcing his appointments to this body remarked that 

he had purposely chosen a commission of an eveJI number "partly to give equal repre­
sentation to both ends of the state and partly to insure that no action shall be taken or 
recommendation made by majority of a single vote:' The Governor further said: "In 
appointing the Commission, I have refrained from attempting to represent special classes, 
interests or occupations. I have also refrained from naming those actively connected with 
taX problems, such as county assessors and the like. Having assumed that much of the 
work of tax investigation will be performed by recognized taX experts employed for 
the purpose, I have tried to select an impartial body of men who shall pass upon the 
work of those experts and who are so well known throughout the State that their fair. 
ness, integrity and ability will be widely acclaimed:' 

The taX commission membership was as follows: Irving Martin, Stockton publisher, 
chairman; H. L. Carnahan, former corporation commissioner; Senator W. J. Carr, rail­
road commissioner; R. B. Hale, San Francisco merchant; Dr. John R. Haynes, regent of 
the University of California; A. R. Heron, director of the State Department of Finance; 
Ray L. Riley, state controller; and Chester H. Rowell, publicist. Professor Robert M. Haig 
of Columbia University was retained as the tax expert of the commission. 

5 Final Report of the California Tax Commission (March 5, l929), p. 73· 
"Ibid., p. 75· The report then develops in some detail the aspects of the proposed new 

taX system (see pp. 75-X32). 
' The ten recommendations are set forth in the opening pages of the report, pp. xxii­

xxiv. The first four recommendations are as follows: 
"First: That the operative real estate of all public utilities be valued by the state and 

then returned to the counties to be added to the local tax rolls and subjected to the same 
taX rates as are imposed upon the real estate o£ corporations and individuals. 

"Second: That a franchise tax be imposed by the state on all public utilities measured 
by their net income in the same manner and at the same rate as the similar tax on banks 
and other corporations. 

"Third: That the state levy a direct tax on property in general, including the real 
estate of the public utilities, to make good any deficiencies in revenue which may arise 
after the adjustments herein recommended are made. 

"Fourth: That the personal property taXes of corporations now paid to the localities 

c 14 J 
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and then offset against the new franchise tax be abolished (suitable compensation being 
made to the localities for the loss of revenue involved) and that the rate of this franchise 
tax, applying to all corporations, banks and public utilities, be then increased from 4 
per cent to 5 per cent, in case the experience during the next three years indicates that 
such an increase is desirable:' 

• Report of the !oint ugislative Committee on Taxation, in Assembly Daily Tournai, 
January 23, 1931, p. 24. 

0 ibid. 
10 Report of tl1e State Board of Equalization ( 1929-1930 ), pp. 30-31. 
u Final Rtport of the California Tax Commission (1929), p. 73-
u Report of the Joint Legislative Committee (1931), pp. 20-21. 
11 Ibid., p. 21. 

u Ibid., pp. 20-21. 
:us Final Rtport of the California Tax Commission (1929), p. 95· 
"'Report of the !oint ugislative Committee (1931), pp. 36-37 (statement of Assem­

blyman Isaac Jones): 
"I believe the tax situation as it exists in California not only justifies but emphatically 

demands that a personal income tax be provided. The constitution authorizes a personal 
income tax. The Tax Commission of 1917 suggested a personal income tax and the 
Martin Commission recorded a belief in the justice and equity of taxation that would 
come about with the enactment of a law providing for a well considered income tax .... 

"I believe that the people of California will approve a personal income tax. I am 
certain that the enactment of a personal income tax law will provide a more equitable 
spread of the tax burden. Therefore, I approve Recommendation No. 6 of the Martin 
Commission but feel that it does not go far enough and believe that the commission 
should have emphatically recommended that a personal income tax law be enacted for 
the State of California:' 

11 I bid., p. 22. 
"'Ibid., p. 23. 
19 lbid. 
10 Final Report of the California Tax Commission (1929), pp. xxiv, 103. 
111 lbid., p. xxiv. 
12 Report of the Joint ugislative Committee (1931), p. 24. 
'~~~Ibid., pp. to-n. 
"Ibid., p. 27. 
"'Report of the State Board of Equalization (1929-1930), p. 9· 
,. Professor Elmer D. Fagan, Stanford University, "Fiscal Policy in California during 

the Depression;' in Tax Policy League, Tarbits, vol. II, no. 3 (January, 1935), p. n . 
., See statement by State Controller Ray L. Riley in National Tax Association, Proceed­

ings (1933), pp. 133-134· 



II. SEPARATION OF SOURCES OF 
REVENUE 

T
HE INTRODUCTORY CHAPTER tO this volume already has briefly por­
trayed the distinctive character of the California system of taxa­
tion as it existed for the quarter-century from rgro to 1935· That 

system traced its origin to the report of the rgo6 California tax com­
mission.' This commission studied the problem from the standpoint 
of the actual working of the property tax, which then constituted the 
mainstay of state as well as of local revenues." Its main purpose, in the 
words of a later commission, was "to devise methods which would 
bring about a complete and accurate assessment of an objective and 
impersonal property tax in the State of California. With this end in 
view it recommended the plan which has come to be known as separa­
tion of sources!'" This plan, since that time, has been subjected to so 
much criticism that we are likely not to appreciate the background of 
the recommendation made by the rgo6 commission. The purpose of 
this chapter will be to trace something of the history of separation in 
California-its theory and problems, the claims made for it, objections 
urged against it-and finally to attempt a brief evaluation of it based 
on the experience of a quarter-century. 

The rgo6 commission found the property tax then in force so un­
satisfactory as to call for fundamental change in an attempt to elimi­
nate the evils permeating the whole tax structure. The commission, 
in its preliminary report, listed some sixteen faults of the old tax sys­
tem which had been set up in the Constitution of r879.' It was full of 
inequalities" which imposed a handicap upon the growth of the state, 
particularly placing an undue burden upon agriculture, the foundation 
of the wealth of the state; it failed to reach personal property; money 
and credits escaped taxation almost entirely; banks were inequitably 
taxed; "equalization;' so-called, did not equalize and could not do so; 
original inequalities in assessment were "intensified by the constant 
piling up of tax on tax on the same base"; revenue obtained from large 
general corporations like the railroads, and rightfully belonging to 
the people of the state as a whole, was distributed "most inequitably 
among the local divisions of the State which have no proper claim to it 
whatsoever"; the system was a "school for perjury;• put a "penalty on 
honesty;' and paid"high premiums for dishonesty!' 

1 For notes, see below, pp. 42-48. 

(16J 
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This indictment of the old system called for something constructive 
to replace it. The answer, as already stated, was separation of sources 
of revenue, under which plan the state would relinquish the property 
tax and in lieu thereof would acquire certain definite revenue sources 
of its own, whereas the localities would continue as before with the 
property tax. The plan as thus conceived and developed involved an 
experiment more extensive and extreme than had been undertaken in 
any other state• and differed in two important respects from the pro­
cedures followed in other states. "Separation was adopted without a 
preliminary development of special taxes; and valuable public utility 
properties were withdrawn from the local tax base!'7 The purposes of 
such a program were listed as follows: 

"First. To separate State from local taxation as to sources of revenue, 
so as to abolish the necessity for equalization between counties and to 
enable the counties and cities to raise more money for local purposes, 
if they so desire, without, as now, being punished for so doing by be­
ing compelled to pay an increased amount of State taxes. 

"Second. To lessen the burden of taxation on the now overtaxed 
farmer and small real estate owner. 

"Third. To insure a steady, adequate and non-political taxation of 
public-service corporations and of the banks:'8 

Prior to its achievement in 19IO, there had been an earlier attempt 
at separation of sources. The proposals of the I9o6 commission found 
embodiment in a constitutional amendment submitted to the electorate 
in 1908. The proposition, however, did not carry, the vote being 87>977 
for it and II4,104 against it." Several reasons were subsequently as­
signed for the failure of the measure to carry as originally submitted. 
A reorganized tax commission, reporting in 19Io, listed the following 
criticisms which had been directed against the amendment of 1908: 
(I) no provision had been made for meeting a possible deficit without 
again amending the Constitution; (2) public service corporations had 
not been made clearly liable for their share of past bonded indebted­
ness; (3) in the event that a state tax on property had been found 
necessary, the property of the corporations taxed for state purposes 
would have been exempt from the levy; (4) no provision had been 
made for varying the rates imposed on corporations.'" 

The defeat of the 1908 measure, however, did not discourage the 
tax reformers. As the 1931 legislative committee remarked, the vote 
"was not regarded as indicative of public satisfaction with the existing 
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system or of absolute condemnation of the plan proposed as a substi­
tute therefor:'11 Accordingly, with the commission unanimous in the 
view that the measure should again be submitted, a new amendment, 
substantially the same, but meeting the objections raised against the 
former one, was placed upon the ballot. "At the election of Novem­
ber 8, 1910, qr,3r2 votes were cast in favor of the adoption of the 
amendment and 96>493 against it:',. Thus was introduced the adjust­
ment that for twenty-four years was destined to be the distinctive 
aspect of the tax structure of California ... In order to give a clear and 
concise impression of the tax system just before and after the adoption 
of Amendment No. r, as it came to be known, there are reproduced 
here, from the 1929 Report of the California Tar Commission, two 
tables, one of which outlines the tax system as of July I, 1910, and the 
other as of July r, 19II." A perusal of the amendment which appears 
as Appendix A to this volume will shed further light upon the new 
tax system.16 

Amendment No. I did not solve all the state's tax problems. Before 
we delve, however, into such matters as the underlying theory of sepa­
ration, the claims made for it, and the difficulties induced by it, it will 
be well to abstract briefly the principal provisions of the amendment. 

Essentially its purpose was to separate the objects of state taxation 
from those of local taxation. To this end there was reserved exclusively 
and entirely for the state, except as otherwise provided, all taxes levied 
and collected upon railroads, including street railways; car, express, 
telegraph and telephone, gas or electric, and insurance companies; 
banks; and franchises. All railroad and street railway, car, express, 
telegraph and telephone, gas or electric companies were to pay annu­
ally a gross receipts tax at varying percentages fixed in the amendment 
for each class of public service corporation. When companies operated 
partly within and partly without the state, gross receipts within the 
state were defined as"all receipts on business beginning and ending 
within this state, and a proportion, based upon the proportion of the 
mileage within this state to the entire mileage over which such busi­
ness is done, of receipts on all business passing through, into, or out of 
this state:"• Insurance companies doing business with the state were 
to pay a tax upon gross premiums less return premiums and reinsur­
ance with provision for deduction from the state tax of real estate taxes 
paid locally. Banks were to pay a tax upon the basis of the value of 
capital stock to be determined with reference to capital, surplus, and 
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undivided profits minus the locally assessed value of real estate. Edu­
cational e..'!:penditures were given a preferred claim against all state 
revenues. Provision was included for the levy upon all property, in­
cluding that specifically enumerated as reserved for state taxation, of 
an ad valorem tax to meet any deficiency in state revenues. All the 
enumerated property, with the exception of that of the banks, could 
be hied upon to meet principal and interest of outstanding local in­
debtedness e..usting prior to the adoption of the amendment, the taxes 
thus paid being deducted from the total amount paid in taxes for 
state purposes. Finally the amendment provided for reimbursement to 
counties for loss of revenue occasioned by the withdrawal of railroad 
property from local tax rolls. Although there was no specific statement 
in the amendment itself to that effect, the rates applicable to the differ­
ent classes of corporations, the taxation of which was reserved to the 
state, were adjusted so that the average tax for each group was approxi­
mately equal to one per cent of the full value of the property." In this 
way an attempt was made to equate the tax burden upon the corpora­
tions ":ith that upon common property ta.xed by the localities. The 
15)06 commission had estimated one per cent upon full value to be the 
extent of the burden borne by property locally taxed." It was assumed 
throughout the separation period in California that the law required 
an equality of tax burden between common and corporate property. 

Having now traced the background and observed the provisions of 
Amendment 1\o. I, we nn't may outline the basic theory upon which 
the sponsors of separation rested their case.. Throughout this part of 
the discussion it must be remembered that the objective of the new 
plan was a more equitable distribution of the tax burden. Separation 
was defended upon the basis of source of privilege granted, the na­
ture of property, that is, whether general or local in character, the bene­
fit principle, and the factor of need. The 19Q6 Report put the theoretical 
argument as follows: 

"The right to do business that is enjoyed by corporations is a privi­
lege granted by the state, and not by the cities or counties. Therefore, 
any tax that may be levied upon the revenues derived from the en­
joyment and use of the state privileges used by corporations, especially 
public service corporations, ought to be paid into the state treasury 
for the support of the state government, from which the privileges are 
derived, rather than into city and county treasuries. 

"Obviously there is a perfectly clear line of demarkation between 



TABLE 1 

CALIFORNIA STATE TAX SYSTEM AS OF JuLY 1,·1910 

Legal Title Basis Measure Rate Administration 
citation 

Political General Real property, Full cash Fixed annually by State assessment 
Code, sees. property personal prop- value State Board of of certain rail-
3607,3831 tax erty (tangible Equalization to way property. 

and intangible) yield amount hi- County assess-
ennially fixed by ment of other 
legislature property. State 

levy. County 
collection 

Statutes Inheritance Transfer of prop- Appraised 1-15% State appraisal. 
l905,p. tax erty by will or value of County collec-
311, as intestate or property tion 
amended homestead law less deduc-

or in contem- tions 
plation of death 

Statutes Corporation Filing annual re- Par value of $10 on capital stock State 
1905,p. license port capital under $10,000 to 
493,as stock $250 on capital 
amended stock over $5,-

000,000 

Disposition of yield 

State Local 

General fund .. 

$250,000 to .. 
school 
fund. Ex-
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fund 

General fund .. 

--

Yield, 
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1,507,000 

872,000 
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Political Poll tax Male inhabitants Flat sum 
Code, sees. 21 to 60 years 
3839-3862 

Political Corporation Filing articles of Par value of 
Code, sec. organiza- incorporation stock 
416 tion fee 

Political Foreign in- Gross premiums Value of 
Code, sec. surancetax gross pre-
6zza miums less 

return pre-
miumsand 
reinsurance 

Statutes Motor Registration Flat sum 
1905, p. vehicle 
816, as license 
amended 

-- - -- ---- --

1>2 for each person County School fund 
•· 

1>15 to $100 tax on State General fund 
stock under 1>1,-
000,000; $50 per 
1>500,000 over$ 1,-
000,000 

2% State General fund 

t>2percar State General fund 

.. , 739,000 

.. 280,000 

.. 112,000 

.. 41,000 
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TABLE 2 

CALIFORNIA STATE TAx SYSTEM AS OF JuLY 1, 1911 

Legal 
citation 

Title Basis Measure Rate Administration 

Statutes Public utility Operative prop- Gross re- Railroad com- State assessment, 
1911, p. grossre- erty ceiptsfrom panies,4% levy, and col-
530 ceiptstax operation Car companies, 3% lection 

Express companies, 
2% 

Telephone and tele-
graph companies, 
3,%'% 

Gas and electric 
companies, 4% 

Statutes Bank share Shares of capital Value 1% State assessment, 
1911,p. tax stock (amount levy, and col-
530 paid in plus lection 

pro rata of 
surplus and 
undivided 
profits)" 

Statutes Franchise Franchise Actual cash 1% State assessment, 
1911,p. tax on cor- value levy, and col-
530 porations lection 

--

Disposition of yield 

State Local 

General fund .. 

General fund .. 

General fund .. 

Yield. 
1911-12 

$6,617,000 

1,628,000 

1,620,000 
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Constitution, General Real property, Full cash Fixed annually by 
Art. IV, property personal prop- value State Board of 
sec. 22 tax erty (tangible Equalization to 

and intangible) yield $1,250,000 
annually 

Statutes Inheritance Transfer of prop- Appraised 1-25% 
1911, p. tax erty by will or value of 
713 intestate or property 

homestead law less deduc-
or in con tern- tions 
plation of death 

Statutes Corporation Filing annual re- Par value of $lOon capital stock 
1905, p. license port capital under $10,000 to 
493, as stock $250 on capital 
amended stock over $5,-

000,000 

Political Poll tax Male inhabitants Flat sum $2 for each person 
Code, sees. 21 to60years 
3839-3862 

-- ---- -- ----

4 Lese a11ea1ed value of real eatate. (Conlinued) 

State assessment Panama-Pa-
of certain rail- cific Inter-
way property. national 
County assess- Exposition 
ment of other 
property. State 
levy. County 
collection 

State appraisal. $250,000 to 
County collec- school 
cion fund. Ex-

cess togen-
eral fund 

State General fund 

County School fund 

.. $1,467,000 

.. 1,083,000 

.. 844,000 

.. 802,000 
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TABLE 2-(Continued) 
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Legal 
citation 

Title Baaia Measure Rate 

Statutes Insurance Gross premiums Value of lU% 
1911,p. gross pre- of all insurance gross pre-
530 miumstax companies miumsless 

return pre-
miumsand 
reinsurance 

Political Corporation Filing articles of Par value of $15-$100 up to $1,-
Code, sec. organiza.. incorporation stock 000,000 stock; $50 
416 tion fee per $500,000 over 

$1,000,000 

Statutes Motor Registration Flat sum $2per car 
1905,p. vehicle 
816, as license 
amended 

----

Disposition of yield 
Adminietration 

State Local 

State assessment, General fund .. 
levy, and col-
lection 

State General fund .. 

State General fund .. 

--

--

Yield, 
1911-12 

$ 521,000 

328,000 

63,000 
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property local in character which should be subject to local taxation 
and property or industries general in character which should be sub­
ject to general or state taxation. 

"To accomplish separation it is necessary to define clearly and sharply 
the boundary line between state and local powers of taxation. This 
boundary line having been once defined, neither of the two parties 
shall trespass upon the territory set apart for the other!'1' 

Pursuing the theoretical argument farther, the 1906 commission con­
tended that local activities"redound distinctly, directly, and peculiarly 
to the benefit of local real estate owners, or local industries and enhance 
and sustain the value of real estate and of other tangible property in 
the localities. On the other hand the activities of the state are all broad 
and general. Corresponding almost precisely to the general activities 
of the state government, we find the properties and business of the 
great public service corporations which pervade the whole state. There 
is little or nothing localized about them, nor do they benefit, save, pos­
sibly, in so far as their local franchises are concerned, in the same pecul­
iar and direct manner as does private individual real estate by the 
activities of the local government. There is, thus, ample theoretical 
ground for making a separation as to the sources of state taxation from 
those of local taxation:'20 

Thus it is seen that the 1906 commission rested separation largely 
upon the bases of the source of privileges granted corporations, the gen­
eral, nonlocal character of public utility and other corporation prop­
erty, and the source of benefits accruing to property. With these views 
the 1929 commission did not entirely agree. It could not well agree 
and still recommend, as it did, the abandonment of the separation of 
sources plan, an outcome transpiring in 1935.21 The 1929 commission, 
in thus taking issue upon theoretical grounds with the earlier body, 
itself was laying the foundation for its advocacy of a return of utility 
property to the local tax rolls. 

The later commission argued that there was no generally accepted 
line of division between property which was local and that which was 
general in character. Granting, it said in effect, that the value of public 
utility property was traceable to other than local causes, yet the same 
thing would hold true for other values that were retained under sepa­
ration as a part of the local tax base~ It pointed out that, although the 
1906 commission emphasized the general, nonlocal character of public 
utility property, separation as administered resulted in the exemption 
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from local taxation of ordinary city office buildings owned by utilities, 
property which, on the basis of the theoretical distinction involved, 
should have been proper object of taxation by local units. It questioned 
the proposition that the value of real estate was attributable solely to 
local causes~ and insisted that due regard must be given to the benefits 
which the property received from governmental activities on the part 
of the county in which the property was situated and to the expense 
which the property occasioned the county government unit. Finally, 
after noting that the state's claim to exclusive taxation of utilities could 
be defended upon the basis of administrative efficiency rather than 
upon that of need for revenue as contrasted with the localities, the 1929 
commission concluded that the theoretical arguments advanced in 1906 
were "more cogent when applied to the intangible or franchise dement 
in a utility property than to its real estate:• .. 

Whatever the merit of this theoretical controversy, the fact is that 
under the Riley-Stewart act of 1933 utility property was returned on 
January x, 1935, to the local tax rolls. This restoration was based on the 
theory that the geographical location of property should determine 
its situs for taxation. This, concedes Professor Plehn, responsible for 
the 1906 recommendation, is a tenable and defensible theory."But I 
have held and still hold that properties like railroads should be taxed 
by the state because the physical or geographical location does not 
stand in any proper relation to government needs. Why should San 
Bernardino County, for example, tax upwards of Soo miles of railroads 
in sparsely populated districts when San Francisco can tax only I6 
miles?'"' 

We have thus far reviewed the history, provisions, and theory of 
Amendment No. 1. Let us now turn to a consideration of the various 
claims which were advanced for separation at the time .this program 
of taxation was first presented. We may at the same time consider 
whether or not these claims were realized in the years following the 
adoption of the plan. 

The 1906 commission listed an imposing array of advantages and 
objectives which it felt would be attained through the adoption of the 
new tax plan. Among these were the following: (I) full-value assess­
ments of common property; (2) the elimination of the necessity for 
equalization among counties; (3) a natural distribution of functions 
of assessment; (4) "home rule" in taxation; (5) certainty and definite­
ness in the asssessment of corporations; ( 6) relief to real estate; (7) sta-
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bility of rates; (8) equitable distribution of tax burden among classes 
and among individual corporations; (9) progress toward tax reform. 
Aside from these alleged advantages there would seem to have been 
a number of others, though possibly less obvious ones. Let us consider 
each in order. 

The 191J6 commission argued, seemingly logically enough, that if 
the state did not use a property tax, that if there were no state levy 
superimposed upon the local tax base, the chief incentive to a low valu­
ation upon property would be removed. In fact the commission was so 
sanguine as to remark that then there would exist inducements to an 
assessment more nearly approximating the full market value in order 
that the assessor might avoid the charge of favoritism among citizens 
and in order that the local district might enjoy the advertising advan­
tage of a low tax rate ... 

Unfortunately the hopes of the commission with respect to assess­
ments were not realized. The 1929 commission pointed out that con­
ditions were worse in 1928 than in 1906,'" and that, based on statements 
of assessors to the commission, the ever present possibility of a state 
ad valorem tax (a provision of the amendment which could be invoked 
in the event of a deficit in state finances) had been a factor holding 
county assessments down. The commission found the 1928 assessment 
ratio for real estate to have been 41.63 per cent,.., whereas in 1906 it had 
been estimated at 6o per cent."' The most recent determination has 
been that employed by the State Board of Equalization as its basis for 
equalizing thoroughout the counties the assessed values of common 
and utility property in order to carry out the provisions of the Riley­
Stewart act. The board found the average assessment ratio for common 
property to range from 26.24 per cent in Modoc County to 58.69 per 
cent in MonO'County.'" The evidence is convincing that assessment of 
property was not improved as a result of separation and one may con­
clude with the 1929 commission and with others that "improvement 
in local assessments seems to come with increasing state supervision, 
and not with separation:• 

A second advantage of separation envisioned by the 1906 commis­
sion was the elimination of the necessity for equalization among the 
counties. This gain was of course largely realized." The relinquishment 
by the state of the property tax meant that differences in assessment 
ratios among the counties were no longer of any particular concern. 
Equalization difficulties, however, did not disappear. On the contrary, 
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an equalization problem of a new type arose during the experience 
with separation, and became so pronounced in character as to justify 
an argument for the abandonment of separation as a means of escape 
from the perennial dilemma. Throughout the entire period from 1910 

to 1935, it was held that the rates applicable to the gross receipts of the 
various classes of public service corporations must be at levels which 
would equalize the tax burden upon them, upon a property basis, with 
the tax burden resting upon common property. Hence it became neces-

. sary to determine, first of all, the tax burden per $100 of actual value 
resting upon common property. This in turn involved the necessity of 
appraisals of property values in order that they might be compared 
with total taxes collected and the tax burden thus determined. In the 
second place, values of public utility properties had to be determined. 
This in turn involved many difficult questions of what method, or 
combination of methods, to employ in order to arrive at these values. 
Once these questions were answered it was then necessary to apply 
to the gross receipts of the corporations such rates as would yield sums 
which, when compared with the values of the utility properties as pre-

• viously arrived at, would constitute the same burden upon utility prop­
erty taxed upon a gross receipts basis as rested upon common property 
taxed upon an ad valorem basis. 

It is obvious that herein lay many intricate questions, a complete dis­
cussion of which would carry us much beyond the reasonable confines 
of this chapter. The student wishing a detailed analysis must resort to 
the official literature, which is replete with discussions of this particular 
phase of the separation of sources program in California."" Enough 
may be said, however, to give some idea of the omnipresence of the 
problem. It must not be forgotten here, moreover, that the equalization 
task was really a twofold one, for there was the additional and accom­
panying problem of equalizing burdens among the different classes 
of corporations. 

The original rates were established upon the assumption that gen­
eral property was bearing approximately a one per cent burden. The 
1906 commission reasoned that property values in the last analysis de­
pended upon earnings and so arrived at these values through the capi­
talization process. Having determined the ratio of net earnings to !!ross 
earnings for each class of utility, the commission then determin:d by 
formula

88 
what rate applied to gross earnings would equal the given 

percentage of property value as determined by the capitalized earnings. 
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This original determination of rates was but the beginning of a long 
series of adjustments in rates (at least six of them) in the effort to 
equalize the burden upon corporations and upon common property. 
Whether or not these adjustments were legally necessary was beside 
the point in the light of the legislative view that equalization was re­
quired."' Even if an equality of burdens was theoretically impossible, 
yet practically a serious attempt to achieve equality was "demanded 
in California, chiefly because of the exemption given utilities in local 
taxation:·• 

Perhaps a brief reference to the difficulties encountered by the 1929 
commission in carrying out its instructions to "report upon the matter 
of the relative burden of taxes borne by general property values and 
such property values as are taxed directly by the state under the exist­
ing system of taxation"aewill suffice to illustrate the complexity of the 
task of equalizing tax burdens with which tax administrators and legis­
lators were continually faced from inception of the separation plan.81 

The commission begins and ends with the same theme-the troubles 
encountered in the effort to make reasonably sure that the tax burden 
borne by the classes of corporations taxed by the state was fair in view · 
of the tax burden borne by common property. Efforts to refine the 
process of determination of relative burden were held merely to dem­
onstrate the inherent difficulties involved, "if not the complete futility 
of any attempt to arrive at a strictly scientific conclusion:'88 

In discussing the appraisals of public utility property the commis­
sion observed that the selection of the method of valuation was itself 
a "contentious matter;' that the state used now one method and now 
another, and that the utilities showed a similar inconsistency. No one 
single method was adequate, apparently, to yield satisfactory results 
under all circumstances. The commission therefore pursued an eclec­
tic policy in making appraisals upon a number of different bases, such 
as a stock and bond valuation, capitalization of net income at 6 per 
cent, historical cost less depreciation, and reproduction cost less depre­
ciation, and derived from these an estimated fair value for purposes of 
taxation.• The commission further noted that all the various methods 
available, whether utilizing engineering or financial data, yielded only 
approximations and had to be used with discretion. Then there fol­
lowed a discussion of the relative merits (or demerits) of the several 
bases of valuation, accompanied by illustrations of the reiterated obser­
vation that no one method was universally suitable. For instance, certain 
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of the large railroads desired the stock and bond method, which would 
have broken down altogether if applied to the short-line railroads. 
Whereas the gas and electric companies generally favored reproduc­
tion cost less depreciation, such a method"would work an intolerable 
injustice upon the electric railway group:"• The commission noted "that 
in a very large number of cases the theoretical basis which is defended 
as being most satisfactory for tax purposes is the basis which happens 
to yield the smallest figure for that particular utility:'" Finally the com­
mission pointed out that tax value and rate value were two funda­
mentally different things and that therefore what was proper for one 
purpose would not be proper for another. 

Coming back to the problem of equalization-this time as between 
groups of utilities and as between individual companies within the 
same group-the commission presented figures, based upon its valua­
tion data, to show the difficulty of imposing equal burdens." 

Following this discussion of the problems involved in public utility 
valuations, there appeared a review of those involved in the appraisals 
of common property and in the determination of the total taxes borne 
by it in order that from these facts there might be determined the 
burden of taxation resting upon such property. On the basis of its 
estimates the commission was inclined to select a figure somewhere be­
tween 1._52 per cent and 1.73 per cent." It then suggested certain ad­
justments in rates of gross receipts taxes which would in its judgment 
be necessary in order to equalize the tax burden between utility and 
common property." 

Having done all this, in accordance with its instructions, the com­
mission concluded with the following statement: "Not only is the 
determination of the rates of the gross receipts taxes a task incapable 
of satisfactory solution, even with the most refined technique avail­
able, but the gross receipts method itself, even when applied to a re­
vised and complicated grouping of the utilities, yields results which 
from the point of view of equity are crude beyond any reasonable limit 
of tolerance!''" 

Space does not permit a further elaboration of the hope of the 1906 
commission that, with separation of sources introduced, equalization 
difficulties would vanish. One equalization problem was eliminated, 
but a new and perplexing one took its place. As far back as 1917, the 
tax commission of that year criticized the"costly and unsatisfactory" 
equalization procedure, and the view expressed in 1929 simply restated 
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and fortified the conviction of earlier observers. Inequalities in taxation 
in California existed before separation, they existed during it, and they 
will undoubtedly exist after it." We must seemingly under any system 
reckon with the necessity for continuing adjustment if we are to ap­
proximate the ideal of equality. Like any other standard in a tax sys­
tem, equality is a relative value and not an absolute one. 

The next two and closely related claims for separation-that it would 
result in a natural distribution of the functions of assessment and pro­
vide"home rule" in taxation-may be considered together. The thought 
back of the first of these claims was simply the now familiar one that 
the local assessors were not competent to assess corporate property. 
The 1929 commission observed with respect to this argument that"the 
central assessment of corporate property may be contemplated with­
out at the same time proposing that the entire yield from the taxes on 
such corporations should accrue to the state:'u 

The "home rule" claim for separation was expressed in 1906 by the 
commission when it said that"within strictly defined limits the county, 
or, respectively, the city, should be permitted to determine its own 
policy concerning the raising of revenue. This does not preclude gen­
eral laws intended to bring about a certain amount of uniformity as 
to methods, but it does preclude that constant deference to the effect 
of state or other surtaxes which tends to divert the attention of the 
assessing officers from their primary duty, which is to establish uni­
formity and equality of taxation between man and man:'I.S 

There was in 1906, and still is at the present time, considerable 
"horne rule" sentiment in California ... However, the verdict seems jus­
tified, particularly in the light of later developments, 50 that the strength 
of the sentiment for and the advantages of "home rule" have been 
overemphasized. "Home rule ''as implying merely a relief from the 
friction accompanying the ordinary type of equalization procedure is 
one thing. This, perhaps, is mainly what the 1906 commission had in 
mind. "Home rule" which involves the complete absence of central 
control or supervision of local assessments is another thing. There is 
now general agreement that separation was defective in so far as it 
involved the sacrifice of this desirable centralized responsibility.

51 
Sepa­

ration of sources with its attendant "home rule" has been criticized 
also upon the grounds that it provided little positive freedom to the 
local governments in taxation and that it resulted in an inflexible sys­
tem of state and local revenues.• 
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As to the claim of certainty and definiteness in the assessment of 
corporations, various practical advantages were expected to result from 
the use of a gross receipts tax. Ease of computation of the tax in ad­
vance and of administration; greater certainty because of the lessened 
likelihood of shifting of gross receipts taxes; a solution of the prob­
lem of taxing the franchise value of public utilities-all these were con­
templated as gains to be realized under the new system. In part these 
expectations were fulfilled and in part they were not. The 1929 com­
mission, reviewing these claims, concedes the ease of computation of 
gross receipts taxes. Ease of administration it considered as having been 
partly achieved, the limiting factor being the equalization problem, 
which has already been discussed. As to shifting, the commission ex­
pressed the view that under a system of public utility regulation "a 
substantial portion of the public utility taxes are shifted to the con­
sumers of the services offered by the public utilities:'118 Only a partial 
solution, it felt, had been found for the problem of the taxation of fran­
chises. This was due to the perennial question of the adequacy of the 
tax rates and the degree to which, in this connection, franchise values 
should be considered as a factor in measuring relative tax burdens. 

Relief to real estate, the next claim advanced for separation, has a 
strangely familiar current sound. It was quite natural, in view of the 
relinquishment by the state of the property tax, to expect that the bur­
den of that tax would be reduced. "As the overtaxation of real estate 
is far and away the very worst evil of our present system;' reads the 
1906 Report, "the Commission feels particularly gratified that it has 
been able to devise a plan which will afford this class of taxpayers so 
substantial relief!'"' The expected relief, however, failed to materialize. 
It was early appreciated that the abolition of the state ad valorem tax 
was likely to be followed by increased local levies upon property, thus 
defeating one of the purposes of separation of state and local taxes ... 
In San Francisco County, property tax rates from 1908 to 1915 were as 
follows:00 

19o8-x9o9 State and local rate combined ............... $1.90 
I909-I9IO State and local rate combined ............... 1.96 
I9Io-r9n State and local rate combined ............... 2.00 
l9II-I9I2 Local rate only ............................ 2.00 
I9I2-I9I3 Local rate only. . . . . . . . . . . . ............ 2.05 
I9I3-I9I4 Local rate only ............................ 2.20 
1914-I9I5 Local rate only ............................ 2.25 
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The comment upon these figures was, "The basis of valuation, ap­
proximately 50 per cent according to the assessor, has remained un­
changed. The table shows, therefore, that San Francisco, as a local 
taxing district, absorbed the savings promised to the taxpayer by the 
Revenue and Taxation Commission. Practically every local taxing dis­
trict in the State has followed the same practice, with the result that 
the burden on real estate is as great or greater than before separation 
went into effect:'" The 1929 commission likewise pointed out that the 
expected absolute relief did not develop, although it did not try to 
answer the question whether the tax burden on common property had 
been less than it otherwise would have been. 

The seemingly assumed comparative stability in rates68 upon the 
various classes of corporations selected for taxation by the state likewise 
failed of realization, as has already been indicated in the discussion 
of the rate adjustments made from time to time in order to equalize 
relative tax burdens. The 1929 commission remarked, apropos of this 
alleged advantage, that it was based upon certain assumptions which 
in time were revealed as unjustified. These assumptions were that the 
burden on common property would remain constant at one per cent; 
that the relationship between gross receipts and net income would re­
main reasonably constant; that the value of corporate property could 
be determined fairly accurately by capitalizing a net income deter­
mined inferentially from gross receipts; and that the revenue needs of 
the state would be amply provided for from the special taxes at the 
recommended rates ... 

The remaining claims of the 1906 commission for separation may 
be presented briefly. The end sought-a more equitable distribution 
of burden among classes, that is, common and corporate property­
has already been considered earlier in this chapter in connection with 
the discussion of the basic theory underlying the separation plan. As 
to the achievement of a more equitable distribution of burden among 
individual corporations, that, too, has been touched upon in preceding 
pages. Suffice it here to make but two remarks. First, it was the con­
tention of the 1906 commission that a gross earnings tax in certain 
instances "would result in a far closer approximation to justice and 
equality than any other tax which this state could select:'"' Second, the 
1929 commission, from its studies of the facts, concluded that the"ap­
proximation to justice and equity as among individual corporations ... 
is rough indeed:'"' Finally, with regard to the claim that separation 



34 STOCKWELL: STUDIES IN CALIFORNIA STATE TAXATION 

was "the one feasible pathway for tax reform;"" here again the later 
commission questioned, in fact denied, the conclusions of an earlier 
day.• It contended among other things that other states choosing a 
different pathway to tax reform had made more progress than had 
California in the development of a satisfactory tax system. It especially 
emphasized what the 1906 commission had rejected,"the significance 
of the development of the taxes on persons and on business based upon 
net income, instead of an exaggerated emphasis upon objective prop­
erty taxes!"" Inasmuch as a later chapter discusses the income tax, no 
further reference is made to it at this time. 

Mention should be made of one or two other arguments which at 
the time were advanced by others in behalf of separation of sources of 
revenue. The first one had to do with the inadequacy of the property 
tax as applied to corporations. The general property tax was considered 
unsatisfactory from the standpoint of reaching the new classes of prop­
erty which had arisen in the industrial and commercial world. Pro­
fessor Plehn, author of the separation plan, remarked on one occasion 
that the assessment of power companies, made piecemeal by local as­
sessors, was extremely low ... Nor was the assessment of telegraph and 
telephone companies satisfactory ... It was also contended, some years 
afrer separation had been adopted, that there could be"no possible re­
turn to a system which permits the assessment of corporate property 
by a hundred or more local assessors, the gerrymandering of 'shoe­
string' taxing districts, and the almost total escape of 'intangible' values, 
including national bank stock, franchises, etc:,.., 

The second of these other arguments for separation was that it would 
take the corporations out of politics so far as taxation was concerned. 
Professor Plehn thus regarded the plan. Restricting the local assessors 
and boards of supervisors in their powers of taxation, he thought, 
would have healthful results. "It is one of the merits of the new system 
that it applies to the corporations a mathematical rule that takes their 
taxation out of politics!''" In retrospect one cannot say that political 
activity on the part of the corporations disappeared. The frequent at­
tempts to adjust the utility rates so that the corporate burden would 
be commensurate with that upon common property led to unseemly 
political struggles in the legislature. "It is a story;• wrote the 1929 com· 
mission,"of friction and bickering which consumed vast quantities of 
energy which might better have been invested in more constructive 
ventures!"" 
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With this review of the various advantages claimed for separation, 
let us turn to a brief consideration of some of the problems which arose 
in connection with the actual carrying out of the program. To this part 
of the discussion may be appended a mention of the several objections 
to separation other than those which already have been cited in ap­
praising the claims of the commission in 1906. The chapter may then 
conclude with a summary evaluation of the separation plan. 

Naturally various legal questions were early raised. These might be 
discussed at some length but to do so would be to depart from the pur­
pose of this chapter, which is to consider basic principles rather than 
legal technicalities. The Board of Equalization in its 1911-1912 report 
quotes from the report of the Attorney General to the Governor. The 
Attorney General brought out several facts. Proceedings had been in­
stituted even at that early date by every class of corporation specified 
in the amendment. Most of the cases, upon one ground or another, 
attacked the state assessment of the corporate franchise. Other cases 
concerned "the proper interpretation of the term 'gross receipts from 
operation' and the inclusion in such gross receipts of specific earn­
ings:' Other cases involved questions of double taxation, and two of 
them questioned the validity of the entire system of taxation upon the 
ground that the taxes imposed under the amendment contravened the 
Federal Constitution, which prohibits a state from imposing any bur­
den upon interstate commerce.10 Later cases involved the legal defini­
tion of operative property,n and so forth. 

A second problem to which the successive reports of the State Board 
of Equalization and of the State Controller gave considerable atten­
tion was that of bond refunds. It will be remembered that the amend­
ment provided for the taxation of public utility, as well as common, 
property to meet principal and interest of indebtedness outstanding 
prior to the effective date of the amendment.'lll Failure to include such 
a provision had been one of the factors responsible for the defeat of 
the similar measure in 1908. The argument had been that, since"the 
withdrawn property was legally taxable at the time the bonded in­
debtedness was incurred, in justice and fairness such property should 
remain ta.xable until the bonded indebtedness had been paid:'" To carry 
out the requirement of the amendment, the legislature provided for the 
separate assessment of such withdrawn property by the local asses­
sors, the filing of such"operative"assessments with the State Board of 
Equalization, and the equalization by that body of these assessments." 
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To discuss completely this particular problem of bond refunds would 
result in undue emphasis upon a passing phase of the separation plan 
in California. There were a number of interesting aspects to the ques­
tion not the least of which was the increase in these bond refunds, 
when of course a decrease normally was to be expected with the retire­
ment of part of the indebtedness. This increase was attributed to a 
number of factors such as the disproportionately higher local assess­
ments of operative property, the filing of claims by certain cities which 
formerly had been servicing the debt from the revenue derived from 
water plants or other municipally owned utilities, the local assessment 
of operative property that had come into existence since 1910, and the 
local assessment of corporate franchises.'l'S There were likewise other 
aspects to the problem such as the varying local tax rates for meeting 
bonded indebtedness, the determination of the exact amount of in­
debtedness outstanding on November 8, 1910, the exception of irri­
gation and reclamation districts as entided to refunds on the ground 
that their levies were assumed to constitute assessments rather than 
taxes, and the loss of interest by the corporations in property assess­
ments when the state assumed the burden of paying the taxes to meet 
the bond obligations."' The problem, on the whole, was somewhat 
vexatious, but it nevertheless did not revolve around a fundamental 
principle of the separation plan. 

There was next the problem induced by the withdrawal of operative 
railroad property from the local tax roll. The constitutional provision 
here read: "Until the year 1918 the state shall reimburse any and all 
counties which sustain loss of revenue by the withdrawal of railroad 
property from county taxation for the net loss in county revenue oc­
casioned by the withdrawal of railroad property from county taxa­
tion. The legislature shall provide for reimbursement from the general 
funds of any county to districts therein where loss is occasioned in such 
districts by the withdrawal from local taxation of property taxed for 
state purposes only:"" Thus the county was required to reimburse the 
district upon all withdrawn operative property; the state to reimburse 
the county upon withdrawn railroad property only. 

The 1929 commission reviewed the history of this problem brought 
about by the withdrawal of operative property from local tax rolls. 
Various local districts, as has already been pointed out, were materially 
affected by this narrowing of the tax base.'" Naturally they felt then, 
and continued to feel, that they were subjected to a discrimination; 
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that the more taxes lost through inability to levy upon utility property 
the more money must be raised by individual taxpayers to meet county 
expenses; and that they had something of a vested right in the taxation 
of the property located within their borders. This attitude persisted de­
spite the very substantial compensation in the form of the removal of 
the state tax from the local property base.18 

The 1917 commission took the position that, in fairness, adjustment 
should be made for net losses incurred by counties because of the with­
drawal of all, and not merely railroad, operative property.eo The 1929 
commission referred to various groups that had made representations 
before it for return of utility property to local rolls,81 remarked that ac­
curate determination of hypothetical gains and losses was then difficult 
if not impossible, and finally said that"the Commission is convinced 
the 1906 commission went further than their reasoning justified:'82 This 
latter point suggested the difference between the two commissions on 
the basic theory of separation, a matter which has already been pre­
sented. At the election of November 4, 1930, there was presented to 
the electorate a proposed constitutional amendment .. to reimburse the 
counties for losses from state taxation. The amendment, receiving unan­
imous approval of both houses of the legislature, was defended upon 
the usual grounds. "It changes nothing at all except it takes money 
out of the State treasury to pay those counties which at present are 
paying more than their share of State taxes:'84 It was criticized partly 
upon the ground of its uncertain consequences financially for the state 
and partly upon the ground that it was merely a palliative whereas the 
tax system was in need of thoroughgoing revision ... The amendment 
failed to carry. 

Still another problem, upon which the 1929 commission felt called 
upon to comment, related to the exemption of publicly owned utilities 
from the gross receipts tax and the consequently alleged discrimination 
in their favor, as contrasted with the privately owned utilities, and in 
favor of the communities in which the publicly owned utilities oper­
ated as against the communities served by the private companies. The 
commission recognized that a substantial tax differential between pub­
licly and privately owned companies did exist but felt that there were 
"mitigating circumstances" in the competitive situation with respect to 
the publicly owned companies such as arbitrary amortization require­
ments and the rule requiring a two-thirds vote for approval of bond 
issues. Likewise, as against the complaint of higher utility rates in 
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communities served by private companies, the commission placed the 
doubt of complete shifting of gross receipts taxes to customers of utili­
ties and the possible salutary effect of rates charged by publicly owned 
companies upon those charged by private companies, although it 
adinitted such a factor could not be quantitatively measured. The com­
Inission concluded that the importance of the issue had been overem­
phasized from the standpoint of any revenues which the taxation of 
publicly owned utilities would have yielded and that, so far as dis­
crimination against communities without public ownership was con­
cerned, the problem largely could be solved through its proposed plan 
of returning utility property to the local rolls. "Under such a plan;' it 
said,"if a community assumed the ownership of a utility, the effect 
would he to reduce its own tax base. Against this action the other com­
munities would have no substantial ground for complaint!' .. 

Still another problem arose. The classification of utilities for pur­
poses of taxation has already been referred to in the preceding discus­
sion relating to equalization of tax burdens under separation. The 
original classifications proved inadequate. The legislature of 1921 sub­
classified the electric railways, removing them from the railroad group. 
The rate on the former was retained at 5.25 per cent, whereas on the 
latter it was raised to 7 per cent. In 1926 by constirutional amendment 
the rate on the gross receipts of the short-line steam railroads was re­
duced to 5.25 per cent."' In 1930 by constirutional amendment the rate 
on the gross receipts of the street railways was fixed at 4.25 per cent. 
The amendment was urged as being necessary to meet the competition 
of private automobiles with the electric railways and to equalize the 
burden of taxation with that of common property at the rate of $1.79.88 

Of more significance, perhaps, than these more or less incidental 
adjustments from time to time was the conclusion of the 1929 com­
Inission that"the possibilities of eliminating inequities and achieving 
fairness as among companies through a thoroughgoing revision of the 
existing grouping of public utilities .•• are very strictly liinited!,.. This 
conclusion seems fully justified despite the view of the 1931 joint legis­
lative committee, unwilling to accept the thoroughgoing revision ad­
vocated by the 1929 cominission, that this part of the California tax 
tangle could adequately be dealt with if the legislature were empow­
ered "to make such further classification and subclassification of utility 
groups .•• as may be necessary in order to achieve a more equitable 
distribution of the tax burden!' .. 
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Finally, in this review of the problems accompanying separation of 
sources of revenue, what should be said with respect to the incidence 
of the gross receipts taxes? There were varying views on this question. 
It has already been observed that the 1906 commission felt that these 
Ia:xes would be "less likely to be shifted from the taxpayer to someone 
else than any other tax:"" This was, however, as the 1929 commis-­
sion noted, before the day of effective regulation of utilities. With this 
thought in mind it expressed itself as"convinced that a substantial por­
tion of the public utility taxes are shifted to the consumers of the serv­
ices offered by the public utilities;,. although elsewhere it expressed 
doubt that they are completely shifted, except that with respect to the 
electric light and power companies "the shifting is probably more 
nearly complete than is the case in some of the other groups:'"' 

It has already been pointed out that certain communities served by 
privately owned utilities have complained against the tax exemption 
of publicly owned enterprises in other communities on the ground 
that where Ia:xes exist they are passed on to consumers of the utility 
services with the consequence that consumers in these localities have 
to bear an undue proportion of the expense of supporting the state gov­
ernment. The utilities themselves, in their campaigns against the fre­
quent upward adjustments of the gross receipts tax rates, disseminated 
the doctrine that such rates were but reflected in increased charges for 
utility services." It is doubtful, however, if these utilities were always 
actuated by altruistic motives. Their interest, after all, was probably 
a selfish one. This does not imply necessarily that their argument was 
an entitely incorrect one. It may rather mean, as has often been pointed 
out, that friction accompanies the process of shifting. There may be a 
lag in rate adjustments to cover increased taxes and, moreover, such 
increases in rates as may be granted by the regulatory body may be 
insufficient to cover completely the added tax burden."" 

In the last analysis, the question of shifting or nonshifting must be 
answered in the light of attendant circumstances. If regulation is lack­
ing, if rates for service are already yielding the maximum returns, if 
there are abnormalities of demand, if competition exists, then Ia:xes 
cannot be shifted easily if at all." In general, the conclusions must be 
that some of these taxes in California have been shifted and some have 
not been shifted. But to give any precise quantitative statement is im­
possible. 

In the discussion as it has developed, various objections to or diffi-
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culties in connection with separation of sources have been indicated. 
One further observation along this line may be presented. It relates 
to the fiscal aspects of separation. The plan has been charged, first 
of all, with contributing to extravagance in public expenditures. This 
charge has been based on various grounds, such as the opportunity 
afforded local governments to increase their property levies consequent 
upon the withdrawal of the state taxt the absence of any direct state 
property tax, which led to the impression that corporations were foot­
ing the bill, thus encouraging the legislative body to spend more money 
than it otherwise would have spent;"' and the loss of interest by cor­
porations in local expenditures. The 1929 commission took cognizance 
of this charge of extravagance. It concluded that so far as state ex­
penditures were concerned no statistical demonstration could be given 
to support the view that undue spending was encouraged by preva­
lence of the notion, if it existed at all, that corporations paid the state 
tax bill.'" So far as local expenditures were concerned, they too, like 
state expenditures, increased, but the available evidence led to the 
conclusion that separation was not the cause of the increase, or at least 
not the major cause.liJO 

A further criticism of the fiscal aspects of separation was directed 
against the rigidity of the rates, fixed in the Constitution and unchange­
able except by a two-thirds vote of each house of the legislature. This 
provision operated in such a way as to prevent or delay any close ad­
justment between state revenues and state needs. There was the further 
fact, too, as has elsewhere been brought out, that the amount of rev­
enue obtained for state needs was determined by an extraneous factor, 
namely, the adjustment of the gross receipts tax rates so as to approxi­
mate a burden upon corporate property equal to that on common prop­
erty. These two criticisms were valid, although up until about the close 
of the decade of the twenties the separation plan seemed to meet fairly 
well the test of fiscal adequacy so far as the state government was 
concerned. 

So far as the objections to the separation plan were concerned, we 
may conclude by reference again to the attitude of the 1917 and 1929 
commissions. Each felt that the objections to separation were numer­
ous enough and strong enough to justify the suggestion of alternatives 
to the existing separation plan.101 The earlier commission had suggested 
three possible alternatives.w The 1929 commission favored a return of 
utility property to local rolls and in general advocated a broad com-
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prchensive revenue system based upon property, business, and personal 
ta.xes. The property ta.x of an objective but restricted character would 
be primarily for local revenue, the business ta.'{ based on net income 
would provide essentially state revenue, and the personal ta.'i':, based 
upon ability to pay, would supply revenue to both agencies."" Much 
of what was recommended by this later commission, with modifica­
tions of course, has since been enacted into legislation. Most notable 
in this respect were the abandonment of separation with return of 
utility property to local rolls there to be ta.'l:ed as is other property and 
the adoption of the state personal income ta.x. Each of these develop­
ments is discussed in ensuing chapters. 

In retrospect one must say that separation largely failed to achieve 
the results claimed for it. On the other hand, there is danger of for­
getting the evils of the tax system replaced by the new one in 1910. 
Agreement is general that separation \\'."ls better than that which it re­
placed. If it is true that separation blocked the way to reform, it is 
also true that it brought '"·ith it some advantages. It did simplify in 
some ways the ta.xation of corporations, obtain a more adequate con­
tribution from them, and provide sufficient revenues to carry the state 
government. Had conditions not changed so radically during the quar­
ter<entury, separation undoubtedly would have been more workable 
thm ultimately it proved to be. The authors and sponsors of the plan 
were not prophets envisioning the indefinite future but practic.ll men 
endeavoring to reform the ta.x system of their day. Perhaps much was 
claimed for separation that was not of its essence. If that be true, there 
then remains but little doubt that much of what was advanced in be­
hili of the amendment of 1933 will also be found in the searching light 
of historical perspective to have missed its mark. For it is a striking 
truth that,"o£ the arguments used far separation of sources in Cali­
fornia twenty years ago, nearly every one was employed to secure the 
repeal of separation in 1933:'""' 



NOTES TO CHAPTER II 

1 Report of the Commission on &venue and Taxation of the State of California (Sac­
ramento, December, 1906), xi+ 296 pp. (hereafter referred to as the 1906 Report), 
Professor Carl C. Plehn of the University of California, secretary of the commission, was 
largely responsible for the content of the report. In August a preliminary report of 71 
pages had been issued. 

• "The total cash revenues of the state government at this time amounted to approxi­
mately nine and one-half million dollars, of which nearly seven million was collected by 
means of a direct state tax on general property!'-Fina/ Report of the California Ta:r 
Commission (Sacramento, 1929), p. 13 (hereafter referred to as the 1929 &port). 

'Ibid., p. 15. 
• Preliminary Report of the Commission on Revenue and Taxation of the State of 

California (Sacramento, August, 1906), pp. u-12. 
• So far as the property tax was concerned these inequalities were due to the escape 

of large amounts of property from the roll, to the failure to appraise accurately such 
property as was assessed, and to the failure of the State Board of Equalization to correct 
the inequalities of assessments among the counties. See the 1906 &port, p. 31. 

8 1929 &port, p. 42. 
1 Ibid., pp. 42-43. "In California, however, almost no special state taxes, aside from 

inheritance and poll taxes, were employed prior to 1910 •... The only special corpora­
tion tax was one on gross premiums of foreign insurance companies:· 

''The second important difference was the exemption of all operative property of public 
utilities from local taxation. The local districts were materially affected by this change. 
The city of Los Angeles, for instance, lost 14 per cent of its taxable property; San Fran­
cisco lost 15 per cent; and twelve counties lost from 20 to 35 per cent each of their 
taxable property. California, in exempting such property, carried separation of sources 
farther than any other state:• These figures were gleaned by the commission from State 
Board of Equalization, Special Report on Taxation Showing First Effects of Separation 
(19II), PP· Il-13. 

8 From a Preliminary Statement of the State Commission on &venue and Taxation 
(August, 1910). This statement will be found in Commonwealth Club of California, 
Transactions, 5 (1910), 386-392. 

• William C. Fankhauser, A Financial History of California (Univ. Calif. Publ. Econ., 
vol. 3 [1913]), p. 372, In the 1929 &port the assertion is made (p. r8) that the meas­
ure was defeated by a vote of "nearly two to one:' There is a noticeable discrepancy 
between the two statements. 

'"Report of the Commission on &venue and Taxation (Sacramento, 1910), pp. 12-
13. For further brief discussion along these lines see Fankhauser, op. cit., p. 372, and 
Commonwealth Club of California, Transactions, 5 (1910), 338-339. Also see Report of 
the State Board of Equalization (I9I3-I914), p. 7· 

11 Assembly Daily Journal, January 23, 1931, p. 16. 
u Fankhauser, op. cit., p. 373· 
11 So firmly entrenched became the plan of Amendment No. 1 that the x 929 commis­

sion remarked (1929 Report, p. 37): "With the adoption of Amendment Number One 
the system became ossified. Modification of the system, except mere changes in rates, 
meant a fundamental disturbance to a highly articulated machine. For nearly two dec­
ades, California has stood almost stationary in tax reform while various other states have 
swept rapidly ahead:' 

10 Ibid., pp. 14 and 16-17, respectively. 
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u C.:Jifort~ia Corutituti011, Art. XIII, sec. 14. 

"Ibid., sec. 14 (a). 
•r Set: uble 2 for the initial rates applied to the various classes of corporations. 
11 

11)06 Report, p. 99· 
,.Ibid., p. 78. The same view found expression elsewhere. For insunce: "The differ­

em classes of corporations enumerated in the amendment have no distinct local situs as 
docs a piece of land. Such property and industries are general. They belong to the 
people of the Sute as a whole and not to any particular community in which by accident 
their rails, wires or offices may be:'-Hon. J. Harry Scott, in Commonwealth Club of 
California, Transactions, 5 (1910), 346. 

Or again," ... there is the principle of separation which in its application to California 
cannot be challenged. It is axiomatic that those properties which ha\'e not a strictly local 
sirus determining their 'l'alue should be taxed by the Sute and the proceeds spent in 
such a way as to distribute the benefits throughout the whole State:'-The Problnn of 
Taxation in Cali(ort~ia, p. 7. (This is a pamphlet dated February 20, 1915, and pub­
lished by a group calling itself the California Sute Tax Association.) 

"'1906 Report, pp. 79-80. 
11 The details of this development are set forth in the chapter dealing with the so-called 

Rt!ey-Stewart plan. 
""1929 Report, p. 70. The views of the commission here summarized will be found 

on FP· 49-50, 70. 
'"Ibid., p. 70. 
"'Letter from Professor Plehn dated June 13, 1933. 
15 ri)06 Rtport, pp. 62-63. 

• 1929 &port, p. 45· 
.., Ibid. 
• 11}06 Rtport, p. 98. 
• &port of the Stau Board of Equalization (1933-1934), p. 33· For further deuils 

of this narure, = p. 172 in the chapter on the Riley-Stewart act. Likewise there will be 
found further facts in an excellent, concise article by Earl C. Campbell, "Separation of 
Sources of Sure and Local Tax Revenues in California;· Ammcan Economic Ret·i~w. 
X.Y\1 (~larch, 1936), 42-43. Mr. Campbell here, for insunce, calls attention to the 
conclusions of Professors Martin and Stephenson from their re<:ent studies that the con­
dition of assessments was generally worse in separation than in nonseparation sutcs and 
that "de<:cntralization of administration, an incidental by-product of separation, is the 
decisi'l'c argument against the plan which this analysis discloses:• 

10 
1929 Report, p. 45· 

11 The only sute levy on property in the whole separation period was that levied until 
1915 for the Panama-Pacific Exposition. The total of this levy was $s,ooo,ooo. Also the 
State Board of Equalization was responsible for seeing that assessments of public utility 
prop!:rty by local assessors for the purpose of determining bond refunds were equalized 
\\1th assessments of common property. By terms of the amendment, as before suted, all 
enumerated properties other than banks were liable for local indebtedness outsunding 
prior to adoption of the amendment . 

.. See particularly the following: Sp~d.al R~port of the California State Board of Equali· 
:arion on the Rdatit•c Burden of State and Local Taxes in 1912 (Sacramento, 1913); 
R~port of the Srau Tax Commission of thl! State of CalifOrnia (Sacramento, 1917) 
(hereafter referred to as the 1917 Report); 1929 Report, part 2 and Appendices. On PP· 
135-144 of this last-named repon will be found a historical survey of the studies of 
comparati'l'e burdens pre<:cding that made by the commission itself. These studies were 
made in 1906, 1912, 1914, 1917, 1921, 1922, 1924, and 1926. Following the compara-
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tive-burden study by the 1929 commission, the Tax Research Bureau, in its Report of 
I9JJ, delves once more into the subject. 

""Tbe formula was t = n ~ r , in wbich t equals the rate sought ~ apply to gross 
I 

earnings, n equals the percentage of net earnings to gross, i equals the interest rate on 
the investment, and r equals the given tax rate on general property. 

"'For discussion of this interesting point see Biennial Report of the State Board of 
Equalization (1916), pp. 25-28. Also note the statement of Controller Ray L. Riley, in 
"The California Tax Problem: National Tax Association, Proceedings (1928), p. 55: 
"The federal courts have ruled that the measure of the state tax was in substance the 
needs of the state, irrespective of the burden on common property, provided the rates 
were not in fact confiscatory; therefore, there was no necessity on the part of the state 
to make comparative studies and ascertain the burden of taxation as between the twO 

groups of taxpayers:· 
"'Earl C. Campbell, op. cit., p. 44· 
'"Cal. Stats. (1927), ch. 455, see. 2. 
"'Tbe summary statement bere presented is an abstract of the material to be found on 

pp. 52-68 of the 1929 Report. 
'"Ibid., p. 53· 
"'There appears, facing p. 228 of the Report in Appendix C, Table ll·C, entitled "Sum· 

mary of Valuations of Public Utility Properties on Various Engineering and Financial 
Bases aod ao Estimate of Their 'Fair Value' for Purposes of Taxation as of December 31, 
1927;' by Messrs. L. S. Ready and W. C. Fankhauser. 

"'1929 &port, p. s6. 
"Ibid., p. 57· 
"" ••• the gross receipts taxes on the utilities as a whole are shown to amount to 1.51 

per cent of the value of their property. But when the utilities are considered by groups. 
the short-line railroads are found to be paying only 1.DI per cent while the very im­
portant group of gas and electric companies are paying only 1.26 per cent and if this 
group is broken down so as to segregate the electric properties from the gas properties, 
the electric properties are paying only 1.05 per cent while the gas properties are paying 
1.96 per cent!'-1929 Report, p. 58. The figures for individual companies given in the 
text are not cited here, but they reveal similar inequalities. 

.. 1929 &port, p. 62. 
"Ibid., p. 63. 
'"Ibid., p. 66. 
'"Earl C. Campbell (op. cit., pp. 45-46) expresses doubt whether the 1933 amendment 

abandoning separation will provide a means of escape from inequalities. He assigns 
three reasons: ''The old problem of inter-county equalization will reappear with all the 
difficulties incident thereto. • • • There is no guarantee that the ad. valortm burden 
placed upon utility property will be equal to that of other property •••• Tbe problem 
of allocating utility properties to the various counties must be faced again!' 

.. 1929 &port, p. 46. 
'" 1 go6 Report, p. 79· 
"'Tbe joint legislative committee on taxation in 1931, for instance, was dubious about 

the feasibility of various proposed tax limitation or expenditure control devices. '1t seems 
improbable~ the committee said (Assl!mbly Daily Tournai, January 23, 1931, p. 26), 
"that the several communities of California would surrender such power to a state 
agency:' But see the discussion with respect to expenditure limitation in the chapter 
dealing with the Riley-Stewart plan. 

110 See preceding footnote. 
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51 1929 &port, pp. 46-47, and E.arl C. Campbell, op. cit., p. 47. Mr. Campbell makes 

reference to various authorities and their works in support of this view, viz., Professor 
Mabel Newcomer and Professors Blakey, Martin, and Stephenson. 

""For a discussion of these points see E.arl C. Campbell, op. cit., pp. 47-48. 
A 1929 &port. P· 47· 
"'1')06 Report, p. 88. 
"'Controller Ray L. Riley (Bimnial Report [192o-1922], p. 12) refers back to Con­

troller Nye's report of 1910 in which this outcome was anticipated. Mr. Riley then 
remarks, "It is obvious that the State Controller at that time fully appreciated precisely 
what has ocrurred:' 

501 The Problt'm of Taxation in California, p. 4· 
"Ibid., p. 5· 
"'The rates should be fixed, according to the 1!)06 Report (p. 12), "for a period of 

six years by constitutional enactment, after which time they may be amended by the 
legislature, but not more frequently than once every six years:· 

" 1929 &port, PP· 48-49. 
10 1')06 Report, p. 92. 
11 1929 Report, p. 51. 
a 11)06 Report, p. 77• 
• 1929 &port, p. 51. 
"Ibid. 
""Commonwealth Club of California, Transaaions, 5 (1910), 371. 
•rbid. 
"'Tht: Problt'm of Taxation in California, p. 7· 
"'Professor Plehn, Commonwealth Club of California, Trans~tions, 5 (1910), 381 • 
., 1929 &port, p. 39· 
"'Rrport of the State Board of Equalization (19II-1912), pp. u-12. On the con· 

stitutional point involved refer to H. L. Lutz, Public Finance (2d ed.; New York: Ap­
pleton, 1929), p. 476, and toW. J. Shultz, American Public Finance anti Taxation (rev. 
cd.; New York: Prentice-Hall, 1935), pp. 255, 495. Shultz summarizes the situation 
as follows (p. 255): "The courts will also uphold a property tax on a public service 
corporation where the measure of the tax is gross receipts, including gross receipts from 
ioter-state commerce, provided that the gross receipts tax is clearly in lieu of all elements 
of property taxation and that the general tax burden so resulting on public service cor­
porations of that class docs not exceed the burden that would have resulted from the 
application of the general property tax rate to their property:' The case cited is Cudahy 
P.uking Co. v. Minrusota, 246 U.S. 450 (1918). 

"Rrport of the Slat( Board of Equalization (1927-1928), pp. 12-13. 
"California Constitution, Art. XIII, sec. 14(e). The section provided that taxes paid 

upon operative property to meet indebtedness should be deducted from the total amount 
paid in taxes for state purposes. However, this was not quite the procedure followed 
owing to a difference in the tax-collection dates between the state and local governments. 
See Cal. Stat;. (19II ), ch. 335, sec. 22, or Bimnial &port of the State Controller (192D-
1922), pp. 27-28. 

"Rrport of the Slat( Board of Equlllization (1913-1914), p. 7· 
"Cal. Stat;. (I9II), ch. 335, as amended by Cal. Stat;. (1913), ch. 320. 
:s Bimnial R(port of the State Controller (19Il-I914), pp. 18-24. There was out· 

standing in county, city, and district debt on November 8, 1910, a total of $n,682,312.28. 
More than $7oo,ooo a year was required to meet the state's obligation (ibid .• p. 25). 

"'Bimnial &port of the Slat( Controller (191D-1912), pp. 28-30, and Report of the 
State Board of EqUillization (1913-1914), P· 7· 
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.,. Art. XIII, sec. 14(b). 
18 See footnote 7. 
,. ''The 1906 Commission computed the loss suffered by local taX rolls at n.35 per 

cent. At the same time the counties gained, on an average, 29.75 cents in local taX rates. 
According to its figures, 53 out of 57 counties gained by the change, while serious losses 
were suffered by only 3 counties!'-Earl C. Campbell, op. r:it., p. 49· 

""1917 Report, pp. u6-127. 
81 1929 Report, p. 69. These groups were from representatives of the large interior 

counties in the southern part of the state, the Sacramento Advisory Council of the Cali· 
fornia Development Association, whose analysis covered the twenty interior counties in 
the northern part of the state, and the San Francisco Board of Supervisors. 

"Ibid., pp. 69-7o. 
"Assembly Constitutional Amendment No. 21. 
"Proposed Amendments to the Constitution and Proposed Laws (Sacramento, Novem· 

ber 4• 1930 ), p. 26. The argument for the proposed amendment was formulated by 
Assemblyman Kline and that against it by David P. Barrows, at that time professor of po· 
litical science in the University of California, and formerly president of the University. 

115 Ibid., pp. 26-27. A further discussion of the proposed measure was presented in 
"The Practicability and Effect of Assembly Constitutional Amendment Number 2I;' 
California Farm Bureau Federation, Research Department, Bulletin No. 10 (May 6, 
1930). Among the findings were listed (p. I) the following: (1) "Assembly Constitutional 
Amendment No. 2I would be merely corrective and not remedial in its nature"; (2) 
the immediate net effect "would be detrimental to agriculture as an industry"; (3) the 
detrimental net effect "would be cumulative with time if a probable procedure were fol· 
lowed, namely, reimbursement of .city governments for losses sustained through the 
withdrawal from their tax rolls of the property taxed for State purposes:' 

"' The discussion of the commission summari2ed in this paragraph will be found in 
the 1929 Report, pp. 67-68. 

1¥1 Art. XIII, sec. 14(aa). As far back as the time of the report of the I9I7 commission, 
although no action resulted until I 926, cogni2ance was taken of the problem of the 
short-line steam railroads. The commission observed that the tax fell uniformly heavier 
upon the smaller roads and then quoted an excerpt from a Mr. D. M. Swobe representing 
an organization of many of the short·line railroads of the state. Mr. Swobe's communi­
cation (1917 Report, p. 40) is reproduced here inasmuch as it gives further reasons for 
the diJ!iculties of this class of carriers: 

"It is a well known fact and recognized by many of the railroad commissions in the 
western states that the development of the interior of the country falls to the lot of the 
short line railroads. 'Ihlnk lines follow the course of least resistance between large pro­
ducing and large consuming centers but the short lines are the pioneers of opening up 
the sparsely settled country far into the interior and therefore they have no expensive 
terminal facilities which are exempt &om local taxation. 

"The short lines operate, as I have said, through a sparsely settled country producing 
a small tonnage, and generally through a barren or mountainous country where operat· 
ing expenses are extremely high, and due to their remoteness from the market their 
necessary supplies are much higher than those of a trunk line serving the large markets 
by their own rails; therefore the rates on the short lines, due to the extremely heavy 
operating cost and sntall volume of traffic, are of necessity much higher than those of 
the trunk lines. Their net earnings after deduction of their operating cost are extremely 
low and in a majority of cases in California, in the 'red: Many of our short lines were 
originally plant facilities and have become common carriers in order to huild up and 
develop the country they serve. There is very little inducement under the present method 
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of tu;ation for my plant facility to become a common carrier, for if they are to meet 
their operating cost in my way they must of necessity have high rates, ;and therefore I 
behc,.e it is clear! y shown that a tax on the gross earning5 of such lines works a great 
iniuillce. If this tn could be made to apply on the net eaming5 in case of the short lines, 
or a percentage: of their gross much less thm the present rate, it would be no more than 
e<JU!uble. I am satisfied that this principle would be admined by any one familiar with 
the present basis of ta.'\ation of the short lines:• 

.·.\rt. X1II, sec. q(.zh); ;and Proposd Ammdmmts to the Constitution (Sacramento, 
~,,,.ember 4, 1930), p. 8. 

• 19291\t"port, p. 66. 
• .{;.;t"mN\· D.zil)' fournd, January 23, 1931, p. :4. 
• I ({06 1\f"['Ort, p. 93• 

• 1919 Rf"port, pp. 47, 71-72. Although certain additional factors are later introduced, 
the commission statement here seems slightly inconsistent, for on p. 72 appears the sen­
tence: "C:>nsequently, although a precise quantitati\'e statement cannot be made, it is 
the considered judgment of the Commission that certainly part, and perhaps a sub­
suntial part, of the gross receipts taxes are not shifted to the consumers of public utility 
str'"lLei' 

• 11-iJ .. pp. 67~S, 71 • 
.. For instance, Mr. C. E. Grunsky argued in 1932 (C:>mmonwealth Club of Cali­

forniJ.. Tr.;:ns.xtiofl!, 16 [1932], 501): "We are inclrned to think, for e."<ample, that the 
cost of our state go\'ernment is carried by the corporations, but a moment's reflection 
".;1 show that we have here a species of sales or consumption tax collected at its source. 
In e\"ery railroad ticket, for e.=ple, in C\'ety freight bill, in e\'ery power and light 
b~U. in eYery nickd paid for a street car ride, on a priYately owned line, there is a tax 
increment. generally with some profit added:' 

• 1929 Rrport, p. 72. 
• lf..ui., pp. 71-72. On p. 72 is found this statement: "With railroads, for e.umple, 

which are in competition with water and truck transportation and whose rates are de­
termined often with little direct reference to local conditions. an increase or decrease in 
the state tax would probably be reflected only slightly in the rates charged for their 
~->ices. With certain of the short-line railroads and electric railways, permission to 
charge a higher rate would be a ghastly joke because the conditions surroundin~ the de­
!Il.l.Dd for their sen·ices are such that an increased rate would mean less rather than 
more gross m·enue. With the gas and electric group and the telephone and telegraph 
group. the conditions conduci,-e to the shifting of the tax appear to be present to a much 
Lu 11et dc£TCC:' 

r. 1917-R(fK'rl, p. u. 
• Bimni.Jl Rffort of tlu: St.Ju ControU(T (tgtS-1920), p. q . 
• 19291\~port, p. 71. 
""For a more complete discussion of this point Stt Earl C. Campbell, op. cit., PP· 

~<r-<;o. 

""The 1917 Rrport (p. 9) listed the folloVI;ng objections: (1) '"With the original 
rates it failed as a re~enue producer, .. :· (l) '1t has not resulted in equality. either as 
between the corporations ;and the people or as between the ,·arious classes of corpora­
!lons." ( 3) "lt has not ... tended to correct the e,;) of undernluation by counties:' 
(4) "It has not ... lightened the burden upon real property:· (5) "The pro,·ision requir­
ing a two-thirds vote ... to increase rates • , . would ordinarily pro~e prohibiti\'e and 
should be remedied:' (6) '1t has complicated the tax system, by compellin~r an alto­
gether unnecessarv dual method of fi:ting rates on the property of public utilities-first 
a rate according t~ property value, ;and then a corresponding rate upon gross receipts:' 
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The indictment of the I 929 commission was in similar vein. The system had gone 111 

extremes in providing for complete withdrawal of operative property from taxation. 
It had not improved local assessments, nor achieved stability in rates, nor brought relief 
to real estate, nor equitably distributed the taX burden. It had developed certain positive 
faults. Rigidity, in both rates and methods of taxation, had appeared. Political disputes 
had arisen. There developed discrimination against communities served by privately 
owned utilities. It had penalized certain counties from which large amounts of property 
had been withdrawn from the local taX base. "In short, Amendment Number One must 
be abandoned. Its faults are so serious and so fundamental as Ill demand the substitution 
of some more satisfactory system:'-1929 Report, p. 73· 

""'1917 Report, pp. 129-I30. Briefly summarized, these were: (x) assessment and 
taXation of property at situs with, however, retention of eentral assessment of public 
utilities and liquid property, and central control of all assessments; (2) adoption of true 
separation by leaving all tangible property for assessment in the localities where situated; 
and (3) elimination of existing constitutional restrictions m give the legislature freedom 
of action in revenue matters. 

,.. 1929 Report, pp. xxi, 75 ff., 8!)-9o, 94 ff. 
,...Earl C. Campbell, op. cit., p. 52. For discussion of the 1933 amendment turn m 

the chapter on the Riley-Stewart act. 



III. THE INHERITANCE TAX 

O
F THosE TAXEs which the state levies today, only one existed be­
fore the separation of sources in 1911: the inheritance tax, now 

the oldest state tax in California. The state's experience with 
this source of revenue differs little from that of other inheritance tax 
states. Though she was neither the first nor the last to adopt or to im­
prove it, neither the highest nor the lowest in rate severity, California's 
death tax history is interesting nevertheless. 

In 1893, when other states had already adopted the policy of levying 
upon legacies, California enacted her first inheritance tax. From that 
time to the present, the development of the tax has been a slow evolu­
tion of a system of rates and exemptions, the construction of machin­
ery for collections, and the solution of practical questions arising in 
the course of applying the tax to situations which have occurred in the 
forty-odd years of its life. 

California's first death tax, as befitted the ideas of the nineties, levied 
a tax upon inheritances received by collateral heirs and strangers in 
blood at the proportional rate of five dollars for every hundred dollars 
of the bequest. It was not a well-planned tax: it exempted spouses, de­
scendants, parents, adopted children, brothers and sisters, and tax-free 
institutions, but subsequent amendments were necessary to clarify the 
position of grandparents, and of nieces and nephews; its exemption 
to tax-free institutions did not apply to such bequests as that to Stanford 
University by the founder; administration was entrusted to the county 
officials, especially to the county treasurers. Though its sins of omis­
sion resulted in amendments by four subsequent legislatures, the act 
remained on the statute books until 1905. The greatest changes were 
the exemption of ancestors and those brought about by the Amend­
ment of 1897 making brothers and sisters, nieces and nephews taxable.' 

This tax was replaced in 1905 by the latest model of its day. Follow­
ing the much-bruited Wisconsin Act of 1903, California introduced 
the principles of relationship discrimination and of rate progression 
both with respect to relationship and with respect to size of inheritance. 
Like the earlier law, it was a tax on distributive shares. Heirs were 
grouped in five classes: class A, which included the widow, minor 
children, adult children, lineal ancestors, widower, and adopted chil­
dren; class B, brothers and sisters and their descendants, sons-in-law 

1 For notes, see below, pp. So-87. 



TABLE 3 
VI 
0 

ExEMPTIONS AND RATES oF 1905 

I Exemption I $2r3oo 
$25,000 to $50,000 to $100,000 to In exceH of 

~ Claaa I Degree of relationship $50,000 $100,000 $500,000 $500,000 
{Percentage) (Percentage) (Percentage) (Percentage) (Percentage) n 

A Widow, minor child ................................ $10,000} 1 1}!1" 2 2}!1" 3 a Husband, descendant, ancestor ...................... 4,000 !": 
B Brother, sister, son-in-law, daughter-in-law ............ 2,000 1}!1" 2M' 3 3~ 4}!1" 

~ c Uncle, aunt, descendant of either .................... 1,500 3 4}!1" 6 7}!1" 9 
D Granduncle, grandaunt, descendant of either .......... 1,000 4 6 8 10 12 ~ 

;! 
E Remote kin, stranger ............................... 500 5 7}!1" 10 12}!1" 15 {I> 

z 
TABLE 4 

g 
o,j 

ExEMPTIONS AND RATES OF 1911 

~ 
1 Exemption 1 $2I3oo $25,000 to $~?o~~o~0 $100,000 to In excea! of 

Claaa I Degree of relationship $50,000 $500,000 $500,000 § (Percentage) (Percentage) (Percentage) (Percentage) (Percentage) 

A Widow, minor child .........•.......••.............. $24,000} 1 2 3 4 5 ~ Husband, descendant, lineal ancestor .•................ 10,000 1>'1 
B Brother, sister, descendant, son-in-law, daughter-in-law, 

;.. 
::i 

son's widow .•............•••......•....•.••..... 2,000 2 4 6 8 10 !i c Uncle, aunt, descendant of either ..•.....•..•........ 1,500 3 6 9 12 15 
D Granduncle, grandaunt, descendant of either ...•....•. 1,000 4 8 12 16 20 
E Remote kin, stranger ............................... 500 5 10 15 20 25 
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and daughters-in-law, or sons' widows; class c, uncles and aunts md 
descendants of either; class D, granduncles and grandaunts and de­
scendants of either; class E, more remote heirs, strangers in blood, and 
institutions. This relationship schedule was still further complicated 
by diiferentiation of class-A heirs into two groups, the widow and the 
minor children being allowed special exemptions which did not apply 
to the other members of class A. Exemptions were low and rates high 
for the period. This law, suggested by Governor Pardee, is the foun­
dation of all subsequent laws. Details have changed, but in essential 
outlines the law of 1905 set the mold for the California inheritance ta."{.1 

The period from 1905 to 1921 was one of experiment with this new 
law. In general during these years rates were higher and exemptions 
were lower than at any other time in California death taxation. In xgn, 
on the first $25,ooo, California made basic rates for the five classes of I, 

2, 3, 4, and 5 per cent, and on bequests in excess of $soo,ooo rates of 5, 10, 

15, 20, and 25 per cent. These rates were more severe than those of the 
New York "Reign of Terror Act" of the preceding year,~ but were not 
discarded in succeeding measures. Exemptions more liberal than those 
of 1905 were at the same time given to widows and minor children, 
and to other direct heirs. While these exemptions were retained, the 
rates soared even higher in the laws of 1913,1915, and 1917. One impor­
tant change was made in the classes of heirs by the Act of 1915: class 
D (granduncles and grandaunts and their descendants) was merged 
in the class of remote kin and strangers, a simplification of the schedule 
that was commendable.' 

After ten years of severe rates, the schedule was revised downward 
in the Act of 1921. Several factors were responsible for the change. 
High rates on collateral heirs and strangers did not benefit the state 
greatly, because large fortunes are rarely left to persons outside the 
direct line.' When fortunes were so left, the California tax in com­
bination with the federal estate tax became a real burden, and aroused 
opposition to both. Moreover, since the high rates of both taxes were 
in part a result of the war, the end of the conflict might naturally wit­
ness a lowering of these rates. The Inheritance Tax Department recom­
mended a reduction of the tax in the higher brackets to 12, x8, 20, and 
20 per cent, and the retention of the scale of exemptions and the basic 
rates upon the four classes of heirs. These recommendations were car­
ried out in the Act of 1921, which remained in force with unchanged 
rates for eight years, when it was replaced by the less severe Act oh929." 
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TABLE 5 
ExEMPTIONS AND RATES OF 1913 

Exemption 1 $2T.ooo [ $~s'8~7x, to [ l!i~o~~go~ I $~~~~Jo j $i~~~g~Jo [ ~1~8~&il[ ~'iji'o'O]oof 
(Percentage) (Percentage) (Percentage) (Percentage) (Percentage} (Percentage) (Percentage) 

't} 

A Widow, minor child .................... $24,000 } 
----·----·----·----·----·---- ~ 

B 

c 
D 

E 

Class 

A 

B 

c 
D 

Husband, lineal descendant, lineal an- I 1 I 2 I 3 
cestor............................. 10,000 

Brother, sister, descendant of either, son-
in-law, daughter-in-law, son's widow ... 2,000 2 4 6 

Uncle, aunt, descendant of either ........ 1,500 3 6 9 
Granduncle, grandaunt, descendant of 

either ............................. 1,000 4 8 12 
Remote kin, stranger .................. 500 5 10 15 

TABLE 6 
ExEMPTIONS AND RATES oF 1915* 

To $~~~~0 $50,000 to 
Exemption $25,000 $100,000 

I 

Degree of relationship 
(Percentage} (Percentage) (Percentage) 

Widow, minor child .................... $24,000} 
Husband, lineal descendant, lineal an- 1 2 4 

cestor, adopted child .•.............. 10,000 
Brother, sister, descendant of either, son-

in-law, daughter-in-law, son's widow ... 2,000 3 6 9 
Uncle, aunt, descendant of either ........ 1,000 4 8 10 
Remote kin, stranger .................. 500 5 10 15 

--·--

4 I 5 I ?Y. I 10 

8 10 12Y. 15 
12 15 17Y. 20 

16 20 22Y. 25 
20 25 27Y. 30 

---- ----- -- -

$100,000 to $200,000 to $500,000 to In excess of 
$200,000 $500,000 $1,000,000 $1,000,000 

(Percentage) (Percentage) (Percentage) (Percentage) 

7 10 12 15 

12 15 20 25 
15 20 25 30 
20 25 30 30 

• Theae rates were those of the 1917 law as well. The extreme character of the ratel in the higher brackets was softened in application by the fact. that fortunes of 
a.uch large amount& are not often left to remote kin or to strangers~ 
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A 

B 

c 
D 

Cia sa 

A 

B 

c 
D 

Degree of relationship 

Widow, minor child ...................... 
Husband, lineal descendant, lineal ancestor, 

adopted child ......................... 
Brother, sister, descendant of either, son-in-

law, wife or widow of son ............... 
Uncle, aunt, descendant of either .......... 
Remote kin, stranger in blood ..... : ....... 

TABLE 7 
EXEMPTIONS AND RATES OF 1921 

To $25,000 to 
Exemption $25,000 $50,000 

(Percentage} {Percentage) 

$24,000} 
1 2 

10,000 

2,000 3 6 
1,000 4 8 

500 5 10 

TABLE 8 

ExEMPTIONS AND RATES oF 1929 

1!50,000 to $100,000 to $200,000 to In exceaa of 
$100,000 $200,000 $500,000 $500,000 

(Percentage) (Percentage) (Percentage) (Percentage) 

4 7 10 12 

9 12 15 18 
10 15 20 20 
15 20 20 20 

--- ---- -- ----

To $25,000 to $50,000 to $100,000 to $200,000 to $300,000to In excess of 
Degree of relationship Exemption $25,000 $50,000 $100,000 $200,000 $300,000 $500,000 $500,000 

{Percentage) {Percentage) (Percentage) (Percentage) (Percentage) (Percentage) (Percentage) 

Widow .............................. $50,000 .. .. 4 6 7 8 8 
Minor child .......................... 24,000} 
Husband, lineal descendant, lineal ances- 1 2 4 7 9 9 10 

tor, adopted child ................... 10,000 
Brother, sister, descendant of either, hus-

band of daugher, wife or widow of son .. 5,000 3 6 9 12 12 12 12 
Uncle, aunt, descendant of either ........ 1,000 4 8 10 12 12 12 12 
Remote kin, stranger .................. 500 5 10 12 12 12 12 12 
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A Widow ..•..........•................... 
Minor child ................•............ 
Husband, lineal descendant, lineal 

ancestor ....•...•..................... 
B Brother, sister, descendant of either, daugh-

ter's husband, son's wife or widow ........ 
c Uncle, aunt, descendant of either .......... 
D Remote kin, stranger .................... 

TABLE 9 

ExEMPTIONS AND RATES OF 1935 

To $25,000 to 
Exemption $25,000 $50,000 

(Percentage) (Percentage) 

,,.,000 l 
10,000 2 3 

5,000 

2,000 5 7 
500 6 9 
so 7 10 

iJPo~8olt $100,000 to $200,000 to 
$200,000 $500,000 

(Percentage) (Percentage } (Percentage} 

4 7 9 

10 12 14 
12 12 15 
12 12 15 

--
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)1500,000 

(Percentage) 
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Thanks to surpluses in the state treasury, to multiple taxation, to 
high rates, and to the federal estate tax, agitation for reduction of death 
tax rates was prevalent in the state during the prosperous twenties. 
California became worried about the effect Florida's action in forbid­
ding inheritance taxes would have on Pacific Coast business. It was 
charged that California's steep rates, or rather her reputation for sever­
ity, was keeping out of the state some two billion dollars of capital 
which would otherwise enter into industry. The existence of a surplus, 
it was thought, called for a reduction in all taxes. Although careful to 
record its belief in the principle of the tax, the California state tax com­
mission in its final report advised a revision of the rates and exemptions 
to lighten the tax, on the ground that the tax looked "more drastic 
than it really is, because of the presence in the rate scale of certain 
high percentages which in practical operation almost never apply:' 
The commission recommended a $so,ooo exemption to widows, $24,ooo 
to minor children, and lower rates in the higher brackets. "The adop­
tion of the changes in the rate scales and exemptions will bring about 
a situation where California may be said to offer substantially as fa­
vorable treatment as obtains generally throughout the country with 
reference to the taxation of the estates of the wealthy:' The Act of 1929 
embodied these recommendations.' 

These relaxations could not withstand the pressure caused by the 
deficit in 1933- Although the inheritance tax ranked but third as a 
single source of state revenue for the general fund, and had fallen 
off in returns since 1932, it still could give substantial aid in the state's 
need. Therefore in 1933 we enter another period of rising rates. The 
legislature of that year lowered the exemptions of widows to $24,000 
and of minor children to $IO,ooo, but retained the rates as in I929. The 
legislature of 1935 was more severe. Exemptions on class-A heirs other 
than widows and minor children were set at $s,ooo; class-B heirs, 
$2,ooo; class-C heirs, $soo; class-D heirs, $so. Basic rates on these classes 
of heirs became 2, 5, 6, and 7 per cent; those in the highest brackets, 
10, IS1 IS, and 16 per cent. The basic rates are now higher than ever 
before, although those in the higher brackets are far short of the levels 
of 19II and 1921. In practice, however, the present rates may prove 
more severe than any previously enacted in California.8 

Like rates, the matters of exemptions and deductions were not 
worked out immediately, but developed with the life of the tax. Ex­
emptions were made by the state under considerations of public wei-



· 56 STOCKWELL: S11JDIES IN CALIFORNIA STATE TAXATION 

fare. Proceeds of federal war risk insurance were exempted in 1929 
as a sort of war contribution by the state.• The question of exemptions 
to nonprofit institutions engaged in charitable, educational, or other 
like work was not so definitely settled. The Act of 1893 exempted "so­
cieties, corporations, and institutions now exempted by law from 
taxation;' a statement that was amended in 1897 to read, "any public 
corporation, or to any society, corporation, institution, or association of 
persons engaged in or devoted to any charitable, benevolent, educa­
tional, public, or other like work (pecuniary profit not being its object 
or purpose), or to any person, society, corporation, institution, or asso­
ciation of persons in trust for or to be devoted to any charitable, benevo­
lent, educational, or public purpose:',. The occasion for this lengthy 
change was the plight of the endowment for Stanford University, 
which was not exempt under the loose language of the preceding law. 
The amendment, which was enacted too late, however, to help Stan­
ford University, remained in the law until 1917.n Under it, bequests to 
such institutions anywhere in the United States or in foreign countries 
were exempt from the California inheritance tax. By 1917, this provi­
sion seemed too generous. In that year was added the provision that to 
be tax-free the institution must be located within the state." This pro­
viso has remained in the law. It has aroused some opposition on the 
grounds that many California residents desire to leave substantial gifts 
to institutions in the states from which they came, and that the knowl­
edge that such gifts would be taxed deterred many people of wealth 
from becoming residents of the state.u At the end of the twenties, when 
reciprocity between states was in the air, a further proviso was added, 
to the effect that California would not tax gifts if the state or foreign 
country in which the institution is located either (a) does not tax gifts 
or (b) taxing such gifts, exempts those to California institutions under 
a reciprocity agreement.'' 

In the course of time, a series of deductions has been built into the 
law. From the beginning, the expenses of the funeral and last illness, 
state, municipal, and county taxes owing at death, and the ordinary 
expenses of administration have been legitimate deductions from the 
estate before appraisal for the inheritance tax.'" The law also provides 
that debts owing at death are deductions; court decision limited this 
provision for nonresident decedents by pronouncing that debts owing 
in the state of domicile cannot be subtracted from the estate in Cali­
fornia.'" Generally, American states have not permitted the deduction 
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of debts owing outside the state. The deduction of the amount paid as 
federal estate tax, a practice not permitted under the law of 1917, has 
been law since 1921.17 From 1921 to 1935 the amount paid as inheritance 
tax to other states or to foreign countries was deductible, but the reci­
procity agreements with respect to multiple taxation made possible the 
omission of this clause in the Act of 1935· The intent of the legislature 
to make deductions as few as possible is expressed in the present act. 
"This subdivision is intended as a limitation on deductions, and it is 
not its purpose to allow as a deduction anything that does not actually 
reduce the amount of the transfer:'18 To prevent too frequent taxation 
of the same estate, the law exempts an estate from another tax within 
five years from the first." 

Study of the rates and exemptions suggests several conclusions. One 
such reflection is the frequency of changes in the law. Since 1893 every 
legislature except three has done something in the way of amending 
the inheritance tax; eight legislatures have changed rates. The inherit­
ance tax can endure very little instability because it is levied once in a 
lifetime, not once a year. Since people do not choose to die according 
to the rates of the tax, frequent changes result in inequality between 
estates. California's history in this respect has been more commendable 
than that of most states. Through the nation generally, the evil has 
been so great as to call forth a declaration from the National Tax Asso­
ciation that rates must be stabilized.20 

However, the inheritance tax structure has remained fairly stable 
despite these frequent changes of the law. For example, the exemption 
for widows and minor children has been approximately $25,000 for 
all but four of the years since 19n. Exemptions for other class-A heirs 
were Sro,ooo from 1911 to 1935· The exemption for class-D heirs (re­
mote kin and strangers in blood) was $500 from 19n to 1935. The 
greatest change has occurred in the higher-bracket rates upon collateral 
heirs and strangers, where the fluctuation has ranged from 12 to 30 
per cent. 

Relationship discrimination with its accompanying progression was 
one of the most lauded aspects of the Act of 1905· In recent years the 
practice has been questioned by tax expens. Discrimination in favor 
of the widow and minor children is surely justified because these are 
dependent upon the decedent. Favor shown to parents and grand­
parents is justified also, because in practice bequests are rarely made to 
them unless they have needed the decedent's help. The practice of al-
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lowing exemptions to adult children may be justified by the encour­
agement it gives to effort. Otherwise, careful grouping of degrees of 
relationship would seem to be the result of influence from Europe, 
where the larger family unit is powerful. A man's taxpaying ability 
is not increased because he is a more distant relative, nor does he re­
ceive any greater benefit because he is a stranger rather than a cousin. 
It may well be, as when a pension assuring a livelihood is granted 
to a faithful old servant, that the stranger really should receive the 
favor at the hands of the law. Greater justice in discrimination would 
be obtained on the basis of need of the recipient if it were possible so 
to draw a statute as to recognize this factor. For greater simplicity, 
heirs might be classified as dependents and nondependents.21 By dis­
criminating in favor of direct heirs, the California scheme of rates does 
justice at the expense of revenue to the state. 

The legislature's constitutional right to levy an inheritance tax was 
early settled. Within the first year of its existence, the tax was tested 
in the case of the Estate of Wilmerding. Wilmerding had left legacies 
to his brothers and sisters and to a nephew. In handing down its 
decision that the -legacy to the nephew was taxable under the Act of 
I893, but that the bequests to the brothers and sisters were not, the 
Supreme Court of California said: 

"The right of inheritance, including the designation of heirs and the 
proportions which the several heirs receive, as well as the right of testa­
mentary disposition, are entirely matters of statutory enactment, and 
within the control of the legislature. As it is only by virtue of the statute 
that the heir is entitled to receive any of his ancestor's estate, or that the 
ancestor can divert his estate from the heir, the same authority which 
confers this privilege may attach to it the condition that a portion of 
the estate so received, shall be contributed to the state, and the portion 
thus to be contributed is peculiarly within the legislative discretion .••• 
There is, however, no necessary connection between inheritance and 
taxation, and, in making laws relating to these two subjects, the legis­
lature is not required to consider them together. Having plenary au­
thority in reference to each, it is not required to shape its legislation 
concerning one in the form or with any regard to the manner in which 
it has shaped it concerning the other:''" 

In later decisions'" the Supreme Court has reaffirmed its position. 
"The state has the right to place any burden or encumbrance it 

wishes upon the interest which any heir, devisee, or legatee may take 
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in the estate of a decedent, inasmuch as the inheritance tax is not a 
property ta.x, but is essentially a ta.x upon the statutory privilege of 
testamentary transfer or succession:· 

"The power of testamentary disposition and the privilege of inherit­
ance are subject to state taxation, ... There are two elements in every 
transfer of a decedent's estate: the one is the exercise of the legal power 
to transmit at death; the other is the privilege of succession. Each is 
subject to ta.ntion!' 

These decisions have been accepted as final settlement of the state's 
right to levy inheritance ta.xes. :Minutiae of the succeeding laws were 
occasionally challenged, but never the principle behind them. To pre­
vent confusion in the event that some detail of a law should be declared 
unconstitutional, each ta."{ act contains a provision that the unconstitu­
tionality of part of a law does not affect the validity of the whole.,.. 

Death ta.xes have been justified by any one of three theories, or by a 
combination of them: the general ta."{ing powers of a state, the state's 
right to regulate succession, and the state's feudal right to the property 
of the deceased. In Europe, the first of these is considered such ample 
justification for the death tax that the second and third have been little 
used. In Anglo-Sa.xon countries, and especially in the United States 
with its system of division of powers between state and federal govern­
ment, the right of the state to regulate succession has been the mainstay 
of the courts in upholding state inheritance taxes. The theory is that 
the right to bequeath property or to inherit it is not a natural right 
but a creature of statute; that a man's control over his possessions ceases 
at death; that the property which he leaves would naturally belong to 
society did not social custom or statute law provide for other disposi­
tion. The California Supreme Court, in its decisions to which reference 
was made above, has declared itself in support of these views concern­
ing death duties. The feudal theory has been more frequently used in 
Great Britain, yet has had its influence in the United States. In Cali­
fornia the argument has sometimes been used that, since the property 
could not have been acquired without the existence of society and the 
protection of the state, the state is justified in levying upon it. 

In California, too, the ability theory of taxation also has been in­
voked to support the inheritance tax. Such a tax falls due at the time 
of supreme ta.xpaying ability, that is, when the testator has no further 
use for his property, and when the heir receives an unexpected wind­
fall, which is still an occasion for rejoicing even after the tax is de-
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ducted. Progressive rates with regard to size of inheritance are justified 
by ability, even though relationship discrimination may not be, be­
cause such discrimination takes no account of need, except as it favors 
dependents. The tax has been defended further on the ground that it 
reaches intangibles which escape levy under other forms of taxation. 

Friends of the tax usually are betrayed into justifying it on ethical 
grounds; and thus are led to discussions of the social value of in­
heritance as an institution, and especially of its danger to democracy. 
Granted that the social consequences of the institution of inheritance 
are far-reaching, there yet remains a place for consideration of the 
purely fiscal aspects of the inheritance tax. Whether the tax should be 
used to achieve any end other than that of providing revenue and serv­
ing as a corrective to certain regressive taxes is debatable. Into this con­
troversy we need not enter. Suffice it to say that in California fiscal 
rather than social aspects of the tax have been predominant. 

Until recently, California was ahead of most inheritance tax states 
in devising effective administrative machinery. The law of 1893, typ­
ical of the time, left the collection of the tax entirely to the county 
treasurers, who received for their services 5 per cent of the first Sso,ooo, 
3 per cent of the second $so,ooo, and I per cent of the remainder. Ex­
cept for a change in the amount of fees (3 per cent of the first $so,ooo, 
I Yz per cent of the second $so,ooo, and Yz per cent of all receipts above 
$xoo,ooo) and for the allowance of a 5 per cent discount in return for 
the payment of all the tax within six months, these arrangements lasted 
until 19n.'" At the present time county treasurers are responsible for 
the collection and payment to the State Controller of all inheritance 
taxes. The tax reports must be sent to the State Controller twice a 
year, before the fifteenth of January and of June; the money must 
follow before the first of February and of July, else the county treas­
urers pay 10 per cent interest. For these services the county treasurers 
may retain as fees 3 per cent of the first Sso,ooo, 1 Yz per cent of the 
second Sso,ooo, and I per cent on all additional sums; but no county 
treasurer of first-, second-, or third-class counties may retain more than 
$soo, and no treasurer of other classes of counties more than $200, from 
the tax due on any one estate. The year's total fees may not be more 
than $12,000 in a county of the first class or the second class, $8,ooo in 
a county of the third class, and $5,000 in any other county.'" It was 
expected that the fees would stimulate the county treasurers to greater 
activity. Nevertheless, entrusting the collection of the tax to local agen-
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cies did not prove entirely satisfactory, especially in the matter of ap­
praisement. Appraisement differed between counties, both with respect 
to accuracy in determining the market value of property and with 
respect to industry in investigating estates to be taxed.r. Central control 
was apparently necessary, and was advocated by State Controller John 
S. Chambers as early as 1914-

The superior courts exercise much power over the collection of the 
inheritance tax. Jurisdiction rests with the court of the county in which 
the decedent's real propeny is situated, or, if he had none, in the supe­
rior court of the county in which he resided. The superior court, or a 
judge of it, fixes the compensation of the inheritance tax appraiser and 
may even appoint him, if no appointment has been made; the court 
delegates to the appraiser the power to subpoena witnesses and con­
duct hearings; refusal to answer his summons is contempt of court. 
The inheritance tax appraiser reports to the court, which then by court 
order fixes the amount of the tax, or declares no tax is due. When the 
State Controller has reason to believe a tax is due, his method is to 
petition the superior court of the proper county."" 

California was a pioneer in enacting legislation for state control of 
collections. An act of 1909 created the office of deputy inheritance tax 
collector to investigate taxable estates. The Inheritance Tax Act of 19II 
authorized the State Controller to appoint and remove at pleasure"one 
or more persons in each county of the state:' These appraisers were and 
still are to be paid out of t.he inheritance tax money in the hands of 
the treasurer of the county in which they are serving. The amount of 
the fee is fixed by the superior court of that county, according to statute 
and subject to the approval of the State Controller; the appraiser is 
also allowed expenses including those for witnesses; the taking of any 
other fee or reward in connection with the case is a misdemeanor and 
is so punished.• One of the three appraisers in every probate appraise­
ment must be an inheritance tax appraiser. Inheritance tax appraisers 
are responsible both to the superior court of the county and to the State 
Controller, and report to both. The state does not use the appraisal of 
the federal government, but makes its own. 

In two respects the law providing for appraisers brought the office 
of State Controller into the inheritance tax machinery. By reason of 
his powers of appointment and his control of funds, the Controller 
has grown continually more important. In 1913 the Political Code was 
amended to create the Inheritance Tax Department as the part of the 



62 STOCKWELL: STUDIES IN CALIFORNIA STATE TAXATION 

Controller's Office which should take care of the inheritance tax.'" 
Specifically, the department should gather and publish data concern­
ing the laws of other states and should advise and assist the inheritance 
tax appraisers or any other local officers concerned with the inheritance 
tax. One of its most important duties is to suggest changes in the 
statute. Even the personnel of the department is prescribed by the law. 
Its three offices are maintained in Sacramento, San Francisco, and Los 
Angeles. The Sacramento office has upon its staff an investigator, an 
inheritance tax attorney, and an assistant inheritance tax attorney; be­
sides clerks and stenographers, the San Francisco and Los Angeles of­
fices each have two assistant inheritance tax attorneys, one of whom in 
each office is paid at the same rate as the inheritance tax attorney in 
Sacramento. The work of the department and its personnel increased 
until 1931. In 1933 the Senate fact-finding committee recommended 
that because of decrease of business the number of the staff be reduced.111 

This is the double management under which California collects an 
inheritance tax. The county treasurers and superior courts belong to 
the local government, the State Controller and his Inheritance Tax 
Department to the state government,"' whereas the appraisers are re­
sponsible to both administrations. No important changes in adminis­
tration have been introduced since 1913; the machinery then created 
has merely been expanded. Since there is no desire to change, we may 
assume that it works fairly well, though double jurisdiction may be 
cumbersome. Since probate proceedings take place in county courts, 
and since county treasurers may be expected to have first-hand infor­
mation concerning the property in their districts, perhaps it is well that 
California has not completely centralized her collection under a state 
tax commission or under her existing State Board of Equalization. 
Nevertheless centralization would be a step forward, for"the collec­
tion of state taxes by county officers or courts never has been and never 
can prove effective; until centralized collection of inheritance taxes is 
universal throughout the United States, a premium is placed on eva­
sion and the honest man is branded a fool:'113 

Such centralization would be a more efficient check upon evasion, 
and for this reason state administration is recommended in the report 
of the National Tax Association's committee on inheritance and estate 
taxation." At any rate, California is not among the backward states 
who still rely exclusively upon local administration, even though she 
may no longer have one of the most advanced systems of the day. 
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Although the inheritance tax escapes some of the major difficulties 
which disturb tax authorities, such as the problem of incidence, its own 
peculiar problems have brought some worry to legislators and to ad­
ministrators. California has had her portion of such questions, most 
of which she shares with other states, some of which are hers alone. 
She has had her own methods of exorcising these vexations; sometimes 
she has led other states, sometimes she has fallen behind them. These 
problems and California's solutions to them we shall discuss in the 
following paragraphs. 

In the past, the first of these problems has been multiple taxation of 
the same inheritance by several states, all of which claimed tax juris­
diction. Frequently proceedings have been necessary in ten, fourteen, 
or even twenty states. The problem may become even international, 
owing to the fluid character of investment. Not only large estates but 
many small ones under $5o,ooo have had taxes levied on them by more 
than one jurisdiction. As a result of all these state taxes plus the federal 
estate tax, an inheritance might theoretically be taxed 200 or 300 per 
cent.111 A secondary but nevertheless heavy burden was the delay and 
expense of court procedure in so many states. There was the case of the 
Hearst estate, which because of its widespread properties required 
four years to settle. There was also the amusing case of Harkness, who 
was declared beyond the taxing jurisdiction of California, Kentucky, 
and perhaps New York, and who must have lived legally nowhere."" 
Multiple taxation bore more heavily on small estates than on large 
ones, since people of wealth could more readily plan their investments 
with expert advice. Not at all a purely American problem, but an in­
ternational one which has occupied the League of Nations,ll'l multiple 
taxation became especially acute in the United States by reason of the 
migratory tendency of the American people, and by reason of the eco­
nomic unity of the nation and the ease with which capital crosses 
state lines. 

Although the problem became most acute over the taxation of cor­
porate securities, other forms of property also were involved. When 
inheritance taxes were adopted in the states, two principles of taxation 
were in conflict: the principle of residence or domicile, which derives 
from the idea of nationality; and that of situs, which springs from 
territoriality."" At the time inheritance taxation began, situs had been 
victorious in respect to real property; consequently the state in which 
the real property is located is the only state with inheritance tax juris-
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diction over that real estate.80 The common law and court decisions 
have been responsible for this result. ' 

Over tangible personal property the conflict of principles was more 
acute, sometimes one and sometimes the other being in the ascendancy. 
Under the common-law rule that mobilia sequuntur personam, states 
attempted to tax all tangible personal property of resident decedents 
wherever it was located. Using the principle of situs, some states made 
an attempt to tax any tangible personal property located within their 
borders. In an endeavor to produce some uniformity, the model tax 
laws of the National Tax Association twice recommended that tangible 
personal property be taxed in the state where it was located.'" States, 
however, continued to use both principles. The question was finally 
settled by the decision of the United States Supreme Court in the Frick 
case, June I, 1925, which pronounced tangible personal property tax­
able in the state where it is located. Even those who believed otherwise 
welcomed the decision as settling a vexatious question.u 

Before this decision of the United States Supreme Court had been 
handed down, California had taxed all personal property of her resi­
dents, wherever it was located. The law made it quite clear that it in­
tended to include tangible personal property of residents. In settling 
the estate of Hodges, a resident of California who left an estate in­
cluding chattels, bonds, and stocks of foreign corporations, all in Mas­
sachusetts, the California Supreme Court held "that personal property 
of a resident decedent dying testate or intestate, located outside of this 
state, and which is never brought into this state for purposes of ad­
ministration, is subject to an inheritance tax in this state under the 
application of the familiar maxim mobilia sequuntur personam, for 
by this rule the right of succession to such property is governed by the 
law of domicile and not by the law of the locality of the property. This 
rule is subject to the limitation that there be no rule to the contrary in 
the state where the personal property is located. But there is no rule 
to the contrary in Massachusetts!'" 

These questions were easily settled in comparison with the great 
problem of taxation of intangible personal property, for tangible per­
sonal property is a small part of wealth in these days; indeed, in­
tangibles are 70 per cent of the wealth passing in California. With 
intangibles, too, the states at first applied the rule mobilia sequuntur 
personam, but after 1900 other ideas sprang up, especially in newly de­
veloped regions. Both in the western states of the United States and in 
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the British dominions, the question was one not merely of law, but of 
fundamental economic conflict between the older investing communi­
ties and the newer regions where the money was invested. California 
adopted both principles; as a pioneer community with resources not 
fully developed, she was one of the situs states; as the home of retired 
persons whose investments were in other states, she gained by apply­
ing the rule of domicile, in company with Massachusetts and New 
York. The California law reads, and has read since 1905: "A tax shall 
be and is hereby imposed upon the transfer of any property, real, per­
sonal, or mixed ... When the transfer is ... from any person dying 
seized or possessed of the property while a resident of this state; ... 
When the transfer is of property within this State and the decedent 
was a nonresident of the State at the time of his death!'" 

The conflict over the inheritance tax jurisdiction of states in regard 
to intangibles arose in four ways: 

1. The state of domicile of the owner taxes all intangibles owned by 
its resident decedents. The jurisdiction of the state of domicile has been 
accepted without question, and is general in the United States. Cali­
fornia applied this rule as did other states. In the Hodges' decision 
just quoted, the California Supreme Court pronounced the right of 
the state to tax the stocks and bonds, even though they were in Massa­
chusetts and were not securities of California corporations." 

2. A state might tax corporate securities of nonresidents when the 
securities were deposited or temporarily located in the state. Few cases 
of this sort arose in the nation. In California, the only one which came 
to the Supreme Court was that of McCahill, a resident of Minnesota 
who had formed the habit of spending his winters in California for 
the sake of his health. He usually brought with him for safekeeping 
bonds of out-of-state corporations; when he went home in the spring, 
he took them with him. It so happened that in 1910 he left the bonds 
when he went home on what was his last journey. The California 
Supreme Court declared that the bonds were not taxable, because they 
had been brought here for deposit and not for business purposes, and 
because they were bonds of foreign corporations. The ruling of the 
State Controller also prevented such taxation.'" 

3· The states believed that they had jurisdiction over the securities 
of firms incorporated under their laws, regardless of the domicile of 
the owner of the stock. Here was the greatest single problem of mul­
tiple taxation. The practice of taxing such securities was so common 
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that it was generally accepted as correct. Said Albert Handy, "The 
right to tax the transfer of stock of a domestic corporation is conceded; 
it has the support of a long line of well-reasoned cases in numerous 
jurisdictions:••• California's Supreme Court twice pronounced in favor 
of such taxes. The case of McDougild v. Lilienthal involved stock of 
a California corporation, the Lilienthal Company, owned by a resident 
of New York, who died in New York, where the certificates of stock 
were. The court held that the stock was taxable. "The state may re­
verse the rule mobilia sequuntur personam and tax personal property 
of a nonresident when such property is within this state. Shares of 
stock in a domestic corporation, even though the certificates are out­
side of this state, constitute property within this state for taxation pur­
poses!' On another occasion, the court stated: "For the purposes of the 
Inheritance Tax Law, the situs of stock in a corporation is in the state 
of the incorporation!'" Whether the state had the same jurisdiction 
over bonds of domestic corporations was setded in California by the 
decision in Chambers v. Mumford: "The interest of a non-resident 
testator in the proceeds of a promissory note, acquired by contract and 
held in this state, does not constitute property within this state and 
is not subject to an inheritance tax in view of the rule in this state 
that the situs of choses in action follows the domicile of the owner!' 
After this decision, the only forms of intangible personal property on 
which nonresidents were taxed in California were stocks in domestic 
corporations. 

4· No case arose of the sort that so vexed the western states generally: 
the right of a state to tax the securities of foreign corporations which 
held real property within the taxing state, when these securities were 
owned by nonresidents. This form of tax originated in Wisconsin, but 
was finally declared unconstitutional by Wisconsin courts. 

It was evident what confusion worse confounded resulted in the in­
heritance tax when the state of domicile taxed its residents on all in­
tangibles, the state of incorporation taxed the stock and sometimes the 
bonds of domestic corporations, even when owned by nonresidents, 
and the state where the corporations' property was situated taxed non­
resident owners of their stock. The attempt to apply both domicile and 
situs was disastrous to taxpayer and to state." In an effort to bring order 
by interstate agreement, the National Tax Association upheld the prin­
ciple of domicile, which it urged in both of the model inheritance tax 
laws it recommended to the states.'" New York and Massachusetts-
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not California-put this view into practice, and then, weary of being 
the only virtuous in a nation of the unjust, reverted to the old abuses. 
Logical as was the plan of the National Tax Association, it was not 
just to the states of the West, and favored states like New York and 
California, where live holders of securities of Nevada and Arizona 
mines. The case for situs has been stated by the North Carolina Su­
preme Court in the decision concerning the Rhode Island Hospital 
Trust, and by Schultz."" 

Failing to obtain the general adoption of domicile, the National Tax 
Association recommended the adoption of the Matthews flat-rate plan, 
which called for the taxation of all securities under a 2 per cent rate, n 

and a reciprocity clause, which provided that a state would not tax 
the intangible property of residents of another state if (a) that other 
state had no inheritance tax, (b) that other state, though having a tax, 
exempted the citizens of the first state. These reciprocal exemption 
clauses were much discussed in the National Tax Association's confer­
ences on inheritance and estate taxation in 1924 and 1925, received the 
support of chambers of commerce, and were widely adopted by legis­
latures. California made the Matthews plan an alternative in 1925, and 
adopted the reciprocity clause as well." 

Meanwhile the courts had made the whole question one of historical 
interest. The North Carolina case of Rhode Island Hospital Trust Co. 
v. Daughton had gone to the United States Supreme Court, which 
held that shares of stock could be taxed only at the domicile of the 
owner. The court reiterated its decision in 1932. By these decisions all 
intangibles became taxable only by the state of domicile."' The entire 
question of tax jurisdiction may be considered settled, except that the 
courts still have to determine what is domicile. 56 

No problem in death taxes has caused so much irritation as the rela­
tion between the federal estate tax and the inheritance taxes of the 
states. Naturally the states which already were levying death taxes did 
not abandon them in 1916 when the federal government entered the 
field. Because the federal estate tax was held to be an emergency meas­
ure, no action was considered for some years after its passage; during 
these years both federal government and states levied upon the same 
estates, with results that were sometimes more than confiscatory, espe­
cially where the wealth consisted of intangible personal property."' 

This situation lasted in California from 1917 to 1927. As a rule, the 
federal government took more from the large estates than did the state 
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of California, because the federal estate taX, levied on property before 
division, reached the higher brackets more often than did the state 
taxes on individual shares. One area was reached by state alone: since 
the federal exemption was set at S5o,ooo (1916-1924) and $xoo,ooo 
(1924-1934), all below was fair game for the state-not a great gain, 
however, since a very small part of the tax, as we shall see later, comes 
from these estates. In 1921, California tried to solve the problem as 
between the two taxing powers by making deductible from the taXable 
estate the amount paid the United States government as an estate taX; 
this provision has remained in the law ever since.• 

To California, as to all inheritance taX states, relief came in 1924 with 
the enactment of the 25 per cent credit provision of the federal estate 
tax. This provision was the result of a nation-wide demand fathered 
largely by the National Tax Association. By the very existence of the 
new law the federal government announced that it was not intending 
to abandon so lucrative a field of taxation; at the same time, however, 
it acknowledged the situation by allowing for the payment of state 
death taxes up to 25 per cent of the federal estate tax. Thus, if a state 
had no death tax, the federal government would collect all of its tax, 
but otherwise it would collect an amount varying from 75 per cent up­
ward, according to the severity of the state rates. This 25 per cent credit 
clause had three results upon the states: it encouraged states without 
inheritance taxes to adopt them; it promoted uniformity among the 
states by making it profitable to set the rate so as to reap one-quarter 
of the federal tax; and it led to the enactment of supplementary estate 
taxes so that the state might get the difference between its own inherit­
ance tax (if less than 25 per cent) and the credit allowed. 

Not much time was permitted for the execution of this provision 
before the federal law was changed in 1926 to increase the 25 per cent 
to an So per cent credit. This action was the result of an attempt to 
bring about the withdrawal of the federal government from the field 
of death taxes in favor of the states on the ground that the latter had 
more need of the revenue. United States Secretary of the Treasury, 
Andrew Mellon, favored the movement, which had also the support 
of the National Tax Association and of various taXpayers' associations 
throughout the nation. The National Tax Association, indeed, favored 
gradual withdrawal, to be accomplished in six years' time, and sup­
ported an So per cent credit clause as an ad interim measure." The 
movement for repeal of the federal estate tax reached its height and 
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then subsided in the Congress of 1928, but meantime it had left the 
So per cent credit clause in the federal estate tax.G8 The effects of this 
provision upon the states resembled those of the earlier clause, but 
were more potent. 

California's legislature of 1927 took advantage of federal generosity 
by providing that,"where the tax imposed by this act is less than the 
8o% credit, the tax shall be increased so that the full amount of tax 
collected by the state shall be equal to 8o% of the federal tax:' .. State 
and federal agencies make their own appraisals on each estate in all 
respects.• 

In general, the people of the state have not seemed to regard the 
federal estate tax as unjust. In the nineteen-twenties the concerted na­
tional movement for repeal of the federal tax had some support in 
California. Of the California representatives at the National Tax Asso­
ciation's conferences on estate and inheritance taxation, some were for 
immediate federal withdrawal. These people may have hoped that, in 
the event of repeal, competition with Florida would force California 
to repeal her tax, or to lower the rates. More support was given to the 
plan for gradual withdrawal. Chester Rowell, then a member of the 
California tax commission, may be considered to have spoken for the 
moderates of the state when he said that immediate repeal would re­
sult in a race between Florida and California in attracting decrepit 
millionaires.411 These views were also those of Mark Graves, member 
of the New York state tax commission.02 

A problem in relation to the federal estate tax peculiarly California's 
own involves the institution of community property. Although the 
state is one of eight having this institution, California was set apart 
in that the federal government at first collected the estate tax on all 
the estate instead of exempting the wife's share of the community 
as her own. This action was due to early decisions of the California 
courts which declared the wife's interest to be that of an heir expect­
ant, whereas in other states it was declared a present fixed and vested 
interest.• 

One of the greatest problems facing all American tax administra­
tions is that of evasion. Although American fiscal writers condemn 
evasion as immoral and unpatriotic, American taxpayers attempt to 
see how much of their legal share of the tax they can escape. Repre­
sentatives of the industry which gives advice in this respect are to be 
found in California as elsewhere, and the business of collecting the 
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inheritance tax becomes a duel between the state and the taxpayer. 
There is room for the education of Californians-as of all American 
citizens-to the idea that the support of government is a patriotic duty 
shirked only by slackers. Many warm friends of the inheritance tax 
maintain that one of its greatest virtues is that it is the most difficult 
of all taxes to evade. There is, nevertheless, plenty of evasion in con­
nection with it."' Like the Old Man of the Sea, evasion takes so many 
forms that the state must be a Hercules to deal with them all. Some of 
the most common, and California's provisions for checking them, will 
be considered here. 

Failure either to report the estate or to report it at its full value has 
been common, especially with respect to intangibles. Real property 
cannot very well be hidden. California's investigator and the inherit­
ance tax appraisers check most of such evasion, since the property can­
not be transferred without probate. California is one of the few states 
that maintain regularly a paid officer to search for evasion-the inherit­
ance tax investigator.&$ The ferreting out of properties legally subject 
to tax is the duty of the State Controller and the Inheritance Tax De­
partment of his office. When he believes a tax is due, the State Con­
troller and the inheritance tax attorneys have the power to inspect any 
books or any other papers of the estate; the divulging of any informa­
tion thus acquired, except for enforcement of the tax, is a felony. No 
firm or corporation may refuse the State Controller permission to see 
or to copy the books or papers without being guilty of felony. No firm 
or corporation may transfer the ownership of shares of stock without 
the written consent of the State Controller.1141 A common form of eva­
sion where intangibles are concerned is the use of safety deposit boxes. 
This sort of evasion has been a difficult problem in many states, where 
the banks or other institutions renting such boxes permit the heirs to 
have access to and to remove papers without the knowledge of the 
state. California forbids any person to have access to a safety deposit 
box after the death of any person who used it without the written con­
sent of the State Controller. No safety deposit company may transfer 
any property, after the death of one of those who had access to the box, 
before the payment of the tax. The institution which disregards these 
provisions is subject to a penalty of $2o,ooo . .., Because of these precau­
tions no large amounts of property would be likely to escape through 
failure to report. 

More common now than evasion by failure of the heirs to declare 
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the estate is evasion planned by the decedent before his death in collu­
sion with his heirs. In this connection nothing a man does with his 
property before his death is evasion until his property passes to his 
heirs. Knowing that he is ill, or feeling merely the approach of old age, 
he can give his property to his heirs during his life with the sole end 
of evading the tax. California tries to check this practice by taxing 
transfers made in contemplation of death or intended to take effect at 
death, made as advancements, or made as revocable trusts. The inherit­
ance tax law is by title a "tax on gifts, legacies, inheritances, bequests, 
devises, successions, transfers, joint tenancies and insurance:' .. Though 
no time is set within which gifts are taxable (as in the federal gift tax), 
the statute declares that"the words contemplation of death" shall be 
taken to include that"expectancy of death which actuates the mind 
of a person on the execution of his will, and in nowise shall said words 
be limited and restricted to that expectancy of death which actuates 
the mind of a person making a gift causa mortis; and it is hereby de­
clared to be the intent and purpose of this act to tax any and all trans­
fers which are made in lieu of or to avoid the passing of property 
transferred by testate or intestate laws:' .. In order to check evasion 
through transfer by simulated sales, by loading the estate with debts 
so that nothing will be left to tax, or by creating revocable trusts, the 
law regards as taxable all transfers made without"adequate and valu­
able consideration:' In general, the courts have upheld these attempts 
to check evasions.'" 

Joint ownership is a device by which the decedent transfers his prop­
erty to himself and the heir as cotenants. Sometimes this device takes 
the form of the organization of a firm to which the property is trans­
ferred. The survivor would then succeed to all or part of the property 
untaxed. Since 1921, California has checked this form of evasion by 
taxing the survivor as if he were heir to the whole." 

Life insurance policies are taxed above an exemption of $;o,ooo, the 
tax being prorated among the beneficiaries; taxed also are estates in 
expectancy, contingent estates, and life estates, whose value is deter­
mined from the actuaries' tables of mortality. 

Penalties for nonpayment have not changed since 1921.The tax is a 
lien upon the estate until paid, and must be paid even when the estate 
is lost to the heirs through misappropriation. The tax is due at date 
of death of the decedent, and if not paid within two years of that date 
a xo per cent penalty accrues. The law expects that estates will be settled 
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within eighteen months, but if for any reason necessary litigation re­
quires more time a 7 per cent penalty is charged from the eighteen· 
month limit until the estate is settled." 

California meets a special inheritance tax problem in her commu­
nity-property law. She is one of the eight states which derive their 
laws concerning the property relation of husband and wife from the 
Spanish system.78 The California law reads: "All property of the wife, 
owned by her before marriage, and that acquired afterward by gift, be­
quest, devise, or descent, with the rents, issues and profits thereo~ is her 
separate property. , .. All property owned by the husband before mar­
riage, and that acquired afterward by gift, bequest, devise or descent, 
with the rents, issues, and profits, is his separate property .... All other 
property acquired by either husband or wife, or both, including real 
property situated in this state, and personal property wherever sit­
uated, heretofore or hereafter acquired while domiciled elsewhere, 
w~ich would not have been the separate property of either if acquired 
while domiciled in this state, is community property; but whenever 
any property is conveyed to a married woman by an instrument in 
writing, the presumption is that the title is thereby vested in her as her 
separate property:'" 

The question then arises, what is the wife's right in community 
property? Has she merely the interest of an expectant heir, or has she 
a present fixed and vested interest? The answer to this question de­
termines whether or not the surviving wife shall be taxed on her half 
of the community property. Since the community-property concept is 
based on the theory that both partners have worked together to accu­
mulate the estate, such taxation of the wife on the whole of it, especially 
when her earnings are included in the community property, would 
seem to be unjust. Nevertheless, the fact that the community property 
has been entirely at the disposal of the husband, who can dispose of 
the personalty as he pleases without consulting the wife, and could 
until 1917 dispose of the realty, including the home, has led the courts 
to certain decisions about the wife's interest. The first of these ante­
dated the inheritance tax by more than thirty years. In the case of Van 
Maren v. Johnson, before 186o, the Supreme Court decided that "in 
the common property the interest of the wife is a mere expectancy, 
like the interest which an heir may possess in the property of his ances­
tors:"" In the Moffitt case, decided Apri12o, 1908, and upheld Novem­
ber 28, 1910, the Supreme Court of California decided: "The widow's 
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half of the community property is taxable. She takes her share upon 
the death of her husband by succession as his heir and consequently 
the transfer comes within the provisions of the Inheritance Tax Act!''" 
Because of these decisions, California was apart from other commu­
nity-property states, in which the wife was permitted to make a sepa­
rate return for the federal income tax, and for both the federal estate 
tax and the state inheritance tax was regarded as the actual possessor, 
not the heir, of half the community property. Both the federal estate 
tax and the state inheritance tax were levied upon the whole com­
munity property falling to a California widow, since the United States 
Supreme Court had refused to review the decisions of the California 
courts, on the ground that the question which was involved was a 
purely local one." 

Public opinion and the attitude of the State Controller forced mod­
eration of the law on this question. In 1917 it was made necessary for 
the wife to sign instruments for the alienation of real property. In 1917, 
also, the Inheritance Tax Department and the Controller, influenced 
by the apparent injustice of the decision in the Estate of Moffitt, sug­
gested that the legislature include in the law' the provision "that for 
the purpose of this act the one-half of the community property which 
goes to the surviving wife ... shall not be deemed to pass to her as heir 
to her husband, but shall, for the purposes of this act, be deemed to 
go, pass, or be transferred to her for valuable and adequate considera­
tion, and her one-half of the community shall not be subject to the 
provisions of this act:'78 This was incorporated in the Inheritance Tax 
Act of I9I7,'1t and since that time the widow's share has been tax-free 
as her own, not as a legacy from her husband. The provision is not 
retroactive: in the case of Roberts v. Wehmeyer [ 218 Pac. 22] the courts 
decided that community property acquired before 1917 was subject to 
the inheritance tax. 

These changes made in the law in 1917 were not sufficient to affect 
the federal estate and income taxes. Basing their action upon the deci­
sions of the United States Supreme Court in Wardell v. Blum [ 258 
U.S. 6r7] and in U.S. v. Robbins [ 269 U.S. 315], the federal Treasury 
continued to collect the estate tax on the whole of the community prop­
erty, and to prohibit separate returns for the income tax. Because the 
wife could not dispose of her half by will, and because her debts were 
not chargeable against the community property, both California and 
United States courts declared that she was still an heir. The California 
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legislature countered by amendments designed to strengthen the wife's 
position: the amendment of 1923 gave her limited right to dispose of 
her half by will; in 1925 a clause in the inheritance tax law provided 
that when the husband made his will without regard to community 
property, and the surviving wife elected to abide by the will, her share 
should be exempt up to the value of half of the community. The Cali­
fornia courts did not change their position. After lengthy consideration 
the federal Treasury finally declared all community property taxable 
to the husband in the income tax and the wife still taxable for the estate 
tax. However, in 1927, the California legislature added section t6Ia 
to the California Code, declaring that "the respective interests of the 
husband and wife in community property during continuance of the 
marriage relation are present, existing and equal interests under the 
management and control of the husband as is provided in sections 172 
and 172a of the Civil Code. This section shall be construed as defining 
the respective interests of husband and wife in community property:• 
This section was tested in the Malcolm case in 1931 [ 282 U. S. 792 ], 
in which the United S.tates Supreme Court declared that the wife's 
interest is a present one, not that of an heir. Since 1927, then, the wife 
is not taxable on her share of the community property under the fed­
eral estate tax, and separate returns are permitted under the federal 
income tax. The amendment is not retroactive; all community prop­
erty which was acquired before the effective date of the amendment 
is still taxable. 

Other heirs to community property may be treated briefly. The sur­
viving husband has never been taxed on any community. Other heirs, 
since they do not belong to the original partnership, are taxed exacdy 
as they would be taxed on any other legacy. 

Does California's community-property law give widows more favor­
able treatment than they receive in other states? The question becomes 
important when we consider that about 50 per cent of the inheritance 
tax is paid by widows. On the one hand, banks that maintain especial 
inheritance services assert that this"fortunate situation"makes possible 
such liberality toward widows that"few states can compare favorably 
with California:'"' On the other hand, the California Taxation Improve­
ment Association in its study of the inheritance tax found that the 
exemption of half the community property affected x8.14 per cent of the 
amount of property involved in the 1,996 estates transferred in 1924-
1925. Of x,o17 estates probated in Los Angeles and San Francisco 
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counties in 1923, only 27 per cent of the total value was in community 
property. The average for San Francisco County is higher than that 
for Los Angeles, where community property forms 24 per cent of the 
whole, as compared with San Francisco's 29 per cent. Out of the 1,996 
estates for 1924-1925, only 167 were credited with community property 
for exemption from the tax. According to this study, "community 
property scarcely appears in estates up to $5o,ooo; the bulk of it lies 
in estates from $2oo,ooo to $soo,ooo; in these estates community prop­
erty formed 38% of the whole:' The analysis draws the following con­
clusions: "The difficulty is that community property does not exist 
nearly as generally as is commonly believed .... Californians have been 
fooling themselves in regard to community property advantages. Her 
citizens generally believe that more than half of all property in the 
State is community property. It has been claimed that as high as 65 
per cent of all property in California is of this nature and that the 1925 
amendment to the inheritance tax act .... would add 15 per cent more, 
so that 8o per cent of all property probated in California courts will 
enjoy the lightest death taxes in America:'81 

Our conclusions may be different in part. Many residents of the state, 
who have come from sections of the country where the institution 
of community property is unknown, do not take advantage of it be­
cause they are unfamiliar with its workings. Estates of $so,ooo or less 
would gain no advantage from the use of the institution so long as the 
wife's exemption remains high. We may expect an increase of claims 
to community property in these estates whenever this exemption is 
lowered. True, the bulk of the largest fortunes at present is separate 
property, coming by gift or legacy to husband or wife, but in these 
instances the livelihood of the widow is assured in any event. We may 
conclude that the institution of community property is of greatest bene­
fit to those who acquire estates by their own efforts. When we take 
into consideration the exemption of one-half the community, plus the 
$24,000 exemption on any legacy from her husband, and the low rates 
on the rest of her inheritance, we decide that the state of California 
treats widows very well. 

California's receipts from her inheritance tax have formed an im­
portant part of her revenue system. From rgo8 to 1933, the tax was the 
second contributor to the general fund in richness of returns; in 1933, 
it dropped to third place, where it remains at present, behind the retail 
sales tax and the corporation franchise tax. The net returns to the state, 
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after the fees which are dtre county officials have been subtracted, have 
been as follows :111 

1894 .... $ 
1895 ... . 
1896 ... . 
1897 ... . 
1898 .. .. 
1899 .. .. 
1900 .. . 
1901. .. 
1902 .... 
1903.. .. 
1904 .... 
1905.. .. 
1906 ... . 
1907 ... . 

1,365.26 
32,787.90 

102,670.95 
60,667.13 
83,550.21 

157,734.54 
385,362.07 
243,586.44 
287,053.40 
290,447.44 
286,735.72 
532,760.16 
292,750.01 
740,940.81 

1908 .... $ 608,943.19 
1909.... 937,073.17 
1910.... 883,314.23 
1911.... 1,506,993.33 
1912.... 1,082,290.36 
1913.... 1,586,672.80 
1914.... 1,654,951.42 
1915.... 2,924,610.95 
1916.... 3,145,210.63 
1917.... 3, 830,952.13 
1918.. .. 2, 725' 406.98 
1919.... 3,409,912.06 
1920 .... 2,678,158.63 
1921.. .. 6, 804,731.98 
1922.... 6,344,619.35 

1923 .... $ 4,777,950.35 
1924.... 6,463,325. 76 
1925.... 6,423,134.26 
1926 .... 7,424,174.56 
1927.... 8, 700,429.18 
1928 .... 11,272,179.78 
1929 .... 13,180,226.16 
1930 .... 11,647,010.56 
1931 .... 13,735,791.49 
1932 .... 10,093,790.37 
1933 .... 5,778,785.88 
1934 .... 4,135,771.53 
1935.... 4,945,034.00 
1936.... 6,561,327.00 

A perusal of these figures leads to some interesting conclusions about 
the inheritance tax. In the first place, the figures increased steadily but 
slowly untilr9u, when the large pioneer estates created by men who 
came to the Coast in early manhood began to pass to heirs. From 19n 
the increase was rapid until1931, when the peak figure was reached at 
nearly fourteen million dollars; in the period of decline after 1931, the 
inheritance tax returns sank to a low of $4,135,000 in 1934· Much of the 
high collection in the twenties was a result of the swollen values of 
that careless decade; the subsequent shrinkage is due not only to the 
loss of fortunes during the depression, but to the shrunken value of the 
property that remained. The returns from the inheritance tax, then, 
are greater in years of prosperity, and fall with other values under 
conditions of business recession. Thus the tax can be expanded in in­
verse proportion to the needs of the state, which are greater in times of 
depression. 

A second characteristic of these returns is that the productivity of the 
tax in any given year depends upon the number of wealthy individuals 
who die in that year. Although the amount collected from estates be· 
low $soo,ooo is not so negligible as some of the writers about this tax 
would have us believe, sometimes a few large estates double the re· 
turns. Thus the difference of more than four million dollars between 
the returns of 1920 and those of 1921 was due largely to heavy taxes 
upon the estate of Henry Miller, of the Miller and Lux parmership.81 

Only a few estates are large enough to feel the effects of the higher 



STOCKWELL: STIJDIES IN CALIFORNIA STATE TAXATION 77 

rates. In 1924-1925 fourteen estates each of more than one million dol­
lars paid 55 per cent of the inheritance tax. In 1928-1929 thirty-two 
estates each valued at more than one million dollars paid $8,719>371 
of the $r 3.334,000 total receipts ... This dependence of the tax upon the 
deaths of a few wealthy men results naturally in fluctuations of returns 
even during years of prosperity. Incidentally, it has led to an unseemly 
competition between states for residence of wealthy individuals, espe­
cially after the passage of the constitutional amendment by Florida, in 
1924, forbidding all inheritance taxes. At the meeting of the second 
national conference on inheritance and estate taxation, held in New 
Orleans in 1925, Mark Graves, of the New York state tax commission, 
remarked: ''Last year in the state of New York we collected twenty­
three and one-hal£ millions of dollars under our inheritance tax statute. 
We collected thirteen millions of that from ninety-eight out of seven­
teen or eighteen thousand estates. Ninety-eight people by removing 
from our state to one of the havens of refuge would cut our inheritance 
tax revenue in hal£:'10 

Most of this complication has disappeared since the enactment of 
the 8o per cent credit clause of the federal estate tax and Florida's 
repeal of her constitutional amendment; now that all the states but 
Nevada have death duties, the struggle for decrepit millionaires has 
diminished ... 

A more minute analysis of each year's returns would give us impor­
tant information about the relative percentages collected from direct 
heirs and collateral kindred. Naturally, these percentages have varied 
from state to state and from year to year. In Kentucky the direct heirs 
were estimated to pay 85 per cent of the tax, with 15 per cent left for 
brothers and sisters, more remote kin, and strangers all lumped to­
gether; the average for the states generally is placed at 75 per cent as a 
minimum for direct heirs. Because of the institution of community 
property, direct heirs in California pay a percentage slightly below the 
average.~~'~ Out of r,9¢ estates closed in 1924-1925, and paying a total 
tax of $5>452,)46.2r, direct heirs (class-A: widows, lineal descendants, 
and lineal ancestors) paid $3,800.-478.r2, or ~·7 per cent of the total; 
class-B heirs paid 20.8 per cent; class-C heirs paid 8 per cent; and 
strangers, 1-4 per cent.'"' 

From the foregoing discussion of the nature of inheritance tax re­
turns, it would seem that the state should not depend upon so fluctuat­
ing a tax either for current expenses or for those expenses which belong 
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to times of crisis. It could well be used for permanent public works, 
for paying a state's debts, or for building reserves in times of prosperity 
against the rainy day; but too much earmarking of these returns would 
be inadvisable. It would seem also that the high rates upon collateral 
relatives and strangers are not valuable to the state financially, how­
ever desirable they may be from motives of balance in the tax system. 

The relatively low cost of collection has ranged from 0.016 per cent 
in 1929 to 0.049 per cent in 1920."" Though costs do not seem to follow 
any particular curve, they apparently were higher from 1916 to 1920, 
a fact which can be explained by the resentment felt at the burden im­
posed by both federal and state taxes. There is a question how far 
the state finds it profitable to increase the cost of collections in order to 
obtain greater revenue. There is a point of efficiency beyond which the 
state loses more than it gains."' 

Before 1905, all the receipts from the inheritance tax were paid into 
the school fund. After 1905, the first $25o,ooo were paid into the school 
fund, the rest into the general fund. Under the statute of 1913, the first 
$250,000 went into the school fund, 5 per cent of the remainder into 
the teachers' retirement fund, and the balance to the general fund. 
Through the next decade, efforts were made to double the amount 
assigned to schools, but unsuccessfully. In 1921, the first $250,000 went 
to the school fund, the rest to the general fund. In 1925, all the receipts 
were made payable to the general fund, an allocation which has con­
tinued to the present time. 

Unsure as everything connected with taxation may be, a prophet can 
speak with more confidence about the future of the inheritance tax 
than of any other source of revenue. It has lasted forty-three years. 
Naturally, it met with opposition when it was new, but by the time of 
the separation of sources in 19n this opposition was declining, and 
continued to do so even in spite of the high rates of the next decade. 
Any protests since have taken the form of dislike of the federal tax or 
of high rates. The principle of a state inheritance tax has been so far 
accepted that in 1918 the State Controller could write: "The people of 
this state, we are confident, are already committed to the wisdom of 
this form of taxation, and while they may consent to a modification of 
our rates, when this may seem reasonable, they will insist, nevertheless, 
that the principle of the tax should be upheld and that the burden of 
it should be put where it belongs, on the shoulders of the wealthy, not 
on the back of the poor!'01 
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Now in 1936, the inheritance tax is no longer in controversy. One 
may look long for a mention of it in the daily press or in the recent files 
of the Tllx Digt>st. As the state makes use of regressive motor vehicle 
and sales taxes, the hoary-headed inheritance tax is likely to become 
more firmly entrenched as a corrective. Nor does California seem seri­
ously to be contemplating the estate tax in place of the form of tax she 
now possesses." The popular verdict will probably endorse the former 
State Controller's words, spoken before these new revenues existed: 
"Ordinarily, the poor man and the man in moderate circumstances 
pays in taxes far more than his ability to pay. The inheritance tax is 
a very excellent corrective and its corrective feature should be main­
tained:•• This advice California seems minded to follow. 
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"Repon of the Committee on Reciprocity in Inheritance Taxation;• in National Tax As­
sociation, Proceedings (192.9), p. 200. 

til For a list of these decisions, see William J. Shultz, American Public Finance and 
Taxah'on (1935 ed.), p. 575· 

54 The New York state tax commission ruled in 1916 that residence was the greater 
part of twelve consecutive months out of the last twenty-four of the decedent's life. 
The appellate court of New York decided that this rule was merely a presumption which 
could be destroyed by the evidence. See William J. Shultz, The Taxation of Inheritance, 
p. 237. See also Farwell Knapp, "Double Domicile in Inheritance Taxation;' in National 
Tax Association, Proceedings (1935), pp. 201-213. 

til See remarks of W. B. Belknap and of Mark Graves, in National Tax Association, 
Proceedings (1924), Appendix, pp. 4, 81; also Biennial Report of the State Controller 
(1916), p. 32. 

"'According to Controller Chambers (Biennial Report of the State Controller [1918], 
pp. 29, 30): ''The inroads are beginning already to tell upon us and will tell upon us 
more. Far greater annual revenue is now collected in inheritance tax upon California 
property by the federal government than is collected by our state. Out of the Henry 
Miller estate alone the federal government is demanding about six million in tax and 
penalty, and the state less than a third of that. .•• We may look forward to a bitter 
attaek on the state tax:' He proposed that the federal tax reach the swollen millions and 
leave the state free to tax estates o£ less than ten millions. See also Inheritance Tax Act 
of 1921, sec. 2, clause 9; Inheritance Tax Act of 1935, sec. 2., clause 9· 

"'National Tax Association, Report of the Na#onal Committee to the Second Con· 
ference on Inheritance and Estate Taxation (1925), pp. 10, 29; Mark Graves, National 
Tax Association, Proceedings of the Second National Conference on Inheritance and 
Estate Taration (1925), p. xo. 

58 44 U.S. Stats. at Large (1926), p. 834 (the 25 per cent credit clause) and p. 2007 
(the 8o per cent credit clause). 

"'California Inheritance Tax Act of 1921, as amended in 1927, sec. 2*; Inheritance 
Tax Act of 1935, sec. 2, clause 12. 

""Supra, p. 6x. 
"'California Taxation Improvement Association, The Vanguard (December, 1927), p. 

10. This publication contains an account of the activities of a delegation from California 
to Washington who were working for repeal of the federal estate tax. 

02 National Tax Association, Proceedings of the Second National Conference on Es­
tate and Inheritance Taxation (New Orleans, 1925), p. 15. William J. Shultz (The 
Taxation of Inheritance, p. 322) was of the opinion that, "were it not for the existence 
of the federal estate duty, the action of a few states like Florida, Alabama, and Nevada 
in declining to levy inheritance taxes would have the e1Ject of causing all the other states 
to gteatly reduce their inheritance tax rates to check the shifting of tax domiciles to 
these states. The existence of the federal estate duty with its present So% deduction to 
cover state inheritance taxes is the main safeguard of the states' income from their in­
heritance taxes!' 

113 Corporation Trust Company, Inheritance, Estate and Gifi Tu Service, vol. I (New 
York: Corporation Trust Co., 1935), pp. 217-219, par. 3452.06, 3451.173-

"'According to Shultz (The Taxation of Inheritance, p. 316): "No estimate has been 
made of the evasion and avoidance of the American inheritance taxes, but it is no un· 
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usual occurrence for a man of reputed great wealth to leave a taxpaying estate of very 
moderate size, while the children or next of kin at this same period seem to experience 
considerable prosperity; could reliable figures be obtained, they would beyond all ques­
tion prove startling:• 

The State Controller in his biennial report of 1914 wrote as follows (p. 40): "Evasions 
of the tax are usually planned in secret, the procuring of evidence is often hard, the state 
is frequently compelled to call as witnesses persons hostile to its payment. Those who 
usually know most about a decedent's affairs are those who are recipients of his bounty. 

"Even where the property chargeable with tax is all before the court, it is possible for 
a difference of opinion to arise between the inheritance tax department and the estate 
chargeable, wherein the valuation contended for by the state may be double that con­
tended for by the parties taxed. In estates that run into the millions, where the tax itself 
may run from a quarter to a half million, it is reasonable to suppose that the attorneys 
opposing the state will be skilled and highly paid, and that they will have at their service 
the best experts that money can buy:• 

• Bimnial R~port of tht: State Controllt:r (1932), p. v. 
""Inheritance Tax Act of 1935, sees. 12, 13. These sections were originally written in 

1921, but the safety box provision has been part of the law since 1905. 
17 Ibid., sec. 13. According to the State Controller (Bil.'flnial Report of th~ Stau Con­

troll~r (1914], p. 41): "It may he fairly said that the examination which is required 
under section 13 is a guarantee that evasion will not take place:' For an out-of-state dis­
cussion of this question of safety boxes, see the remarks of Frederick Vierling, in Na­
tional Tax Association, Procudings (1924), Appendix, p. 30. 

'"Inheritance Tax Act of 1935, sec. I. 

'"Ibid., sec. 2. 
10 Cases involving gifts without adequate and valuable consideration form a high 

percentage of those coming before the courts on questions concerned with the inherit­
ance tax. 

n Inheritance Tax Act of 1935, sec. I, clause 5· How inefficient the collection of the 
inheritance tax may be under local administration is apparent from the comment (Na· 
tional Tax Association, Proceedings (1924], Appendix, p. 69) that in Vlfginia, before 
1923, twenty-four of the richest counties had not paid a tax in five years. 

12 Inheritance Tax Act of 1935, sees. 3 and 7· The Act of 1921 applied the 10 pet cent 
penalty eighteen months aftet the death of the decedent. See also the Estatt: of Hitt, 
159 Cal. 392; R~venut: Laws of California (1932), p. 448. 

71 The Spanish law differed from the California law by providing that the income 
from the wife's separate property should be community property. The other community­
property states are Arizona, Idaho, Louisiana, New Mexico, Nevada, Texas, and Wash­
ington. The only consecutive account of community property in relation to the California 
and the United States death taxes is Ralph W. Smith, "California Problems;' in National 
Tax Association, Proceedings (1924), Appendix, p. 22, 

"Civil Codt:, sees. 162, 163, 164. 
'115 15 Cal. 310, 
"See Ettll/.e of Sims, 153 Cal. 365; Estate of Moffitt, 153 Cal. 359; 218 U.S. 400. 

Othet decisions: Estatt of Bri:r, 181 Cal. 667; Chambm v. Gibb, 186 Cal. 196; 
McDougall v. hdt:ral Trust Co. eta/., 186 Cal. 243; Revmtte Laws of California (1932), 
pp. 447, 459, 46o. 

77 Moffitt v. Kelly, 218 U.S. 401, 
71 "It is my hope that the coming legislature will see fit to so amend that portion of 

the inheritance tax law of the state as to place the wife upon an equal footing with the 
husband in the matter of community property .... In view of the very important part 
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the wife plays in the accumulation of community property, justice requires that she be 
granted this eXemption and not be kept at a disadvantage with the husband:'-Biennial 
Report of the State Controller (1916), p. 31. 

19 Inheritance Tax Act of 1917, sec. I. 
80 Security-First National Bank of Los Angeles, California Inheritance Tax and Federal 

Estate Tax (Los Angeles, 1934), p. 10 (pamphlet). ' 
81 California Taxation Improvement Association, California Inheritance Tax Analysis, 

P· 15. 
sa These figures are taken from Biennial Report of the State Controller (1914-1936); 

the figures for 1894-1907 are taken from William C. Fankhauser, A Financial History 
of California, p. 353; the figures for 1935 and 1936, from Department of Finance, Divi­
sion of Budgets and Accounts, "Monthly Summary Financial Statement" (June, 1936). 

as California Taxation Improvement Association, CalifOrnia Inheritance Tax Analysis, 
pp. 10, 19. Also Biennial Report of the State Controller (1916), p. 27; (1924), p. 17; 

(1930), p. 13. 
"'California Taxation Improvement Association, California Inheritance Tax Analysis, 

pp. to, 19; Biennial Report of the State Controller (1930), p. 13. 
85 National Tax Association, Proceedings of the Second National Conference on In­

heritance and Estate Taxation (New Orleans, 1925), p. 15. 
'"A further comment of Mark Graves (ibid., p. 17), follows: "We believe this, that 

Florida, nor any other state, no matter how beautiful the sunshine or how healthy the 
climate, can pay governmental eXpenses by those gifts of the Divine Being .••• We 
believe that if the hopes and eXpectations of Florida are realized and as many people 
move to Florida as they hope will move there, that in the long run it will cost Florida 
just as much to furnish those people with the same kind of governmental service that 
we have been furnishing them in your state and mine, as it does us, and they will have 
to get money from somewhere. They will not finance it out of a nice climate or their 
beautiful beaches or anything of that sort. They will be confronted with the problem of 
building roads and streets and sewers and sidewalks, of building garbage disposal plants 
and waterworks; they will find that their school system is not as good as the school 
systems in some of our states; and in the final analysis some one will have to foot the 
tax bill. It may be, when the time comes, they will dedde to raise it all on property, 
and the tax on intangibles, or may be that they will do as some of the other states have 
found it necessary to do, amend their constitution and levy an income tax and perhaps 
an inheritance tax:' 

"' "We found from the best eXperience we could get that about 85%, approximately, 
of all death taxes were paid by people receiving the money in the direct line. That left 
in the other line brothers and sisters and all sorts of various degrees of relationship and 
strangers in blood only about 15% of the total tax-almost a negligible amount. The 
fact is, I have talked to innumerable men over the country and never found but one 
case where a large estate was ever left to a stranger in blood:'-William B. Belknap, 
National Tax Association, Proceedings of the Second National Conference on Inheritance 
and Estate Taxation (New Orleans, 1925), p. 29. See also Alfred S. King and Malcolm 
M. Davisson, "Inheritance Taxation;• in Bureau of Public Administration, University 
of California, Publications, Legislative Problem No. 6 (December 15, 1934), p. 6. 

"'California Taxation Improvement Association, Inheritance Tax Analysis, pp. 20, 21. 
80 Biennial Report of the State Controller (1912-1934), Index. 
"' "Normally, the percentage cost of collection will increase as the collections are in· 

creased. The matter of percentage cost of collection is largely a matter of diminishing 
returns .•• • How far the state should increase the cost of collection in order to increase 
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the revenue from this source seems to be largely a matter of diminishing returns:'­
Bimnial Report of tht: Statt: Controllt:r (1914), p. 39· 

01 Biennial Report of the State Controllt:r (1918), p. 30. 
""The National Tax Association committee on inheritance and estate taxation recom­

mended in 1925 that the states substitute estate taxes for their inheritance taxes. See 
National Tax Association, Report of the National Committee on Estate and Inheritance 
Taxation (New Orleans, 1925), p. 34· 

.., Biennial Report of the State Controllt:r (1918), p. 30. 



IV. TAXES ON AUTOMOBILES 

S
TATE TAXES ON AUTOMOBILES and their operation are definitely the 
result of the need to finance a highway program. He who would 
comprehend the increased burden which the automobile has laid 

upon the government need but count the number of measures pertain­
ing to motor vehicles at each legislative session. With motor vehicles 
came regulation, a special sort of police protection, and, most expen­
sive of all, the thick, broad, hard-surfaced road. These services were 
too costly for local government to provide. Like other states, California 
began early in the century to adapt the machinery of the state govern­
ment to the new problems. Like other states, she had to invent and 
develop a system of regulation, of highway construction, and of rev­
enue to maintain these desirable activities. 

When the automobile arrived, roads were being built by counties 
from the proceeds of the general property tax, the rural road tax, and 
bond issues. As soon as the automobile demanded a more expensive 
type of road, the state began to extend help by developing a state high­
way system supported by state funds.' These sums were appropriated 
from the general fund. In 1905 the state levied the first of its taxes on 
automobiles, the motor vehicle registration fee; as the state highway 
program developed beyond the capacity of this fee, appropriations, and 
bond issues, the fuel tax was added. With these new revenue sources 
established, theory shifted from the idea that road development bene­
fited the property owner to the belief that the highway user was the 
receiver of the benefit, and therefore the proper taxpayer. The state 
revenue system as it has developed to the present time contains four 
taxes on automobiles. The first two of these, the registration fee and 
the motor vehicle fuel tax, are special taxes on the highway user for 
the use he makes of the roads. The second group contains taxes of a 
more general character, not at all taxes for the use of highways, al­
though there is always present a muddled tendency to treat them as . 
if they were: the business tax on motor vehicle transportation for hire, 
and the "in lieu" or value tax, which has supplanted the old personal 
property tax on automobiles. 

California began levying a registration fee in 1905, when only five 
other states had such a tax. The purpose was purely regulatory; annual 

1 For notes, see below, pp. II5-1:1.3. 

( 88 J 
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registration was not required.2 Early license fees in the United States 
were experiments with levies in respect to weight, horsepower, piston 
displacement, or combinations of these; California bothered with no 
complications but levied a flat rate of $2.00 on all types of vehicles, a 
practice in which she followed the example of New York. When the 
New York law was changed in order that the state might obtain more 
revenues for the support of a highway program, California changed 
her law for the same reason, and enacted her first true motor vehicle 
code in 1913. 

During the decade 191D-1920, horsepower was popular as a basis for 
determining registration fees. This California law of 1913, which was 
to produce not only "a handsome revenue but one that will grow;•• 
classified motor vehicles according to horsepower. The only exception 
to the rule was the motorcycle, which continued to pay a flat rate of 
$2.00. By creating the"motor vehicle fund"as a depository for these 
fees, instead of assigning them to the general fund, the law set a prec­
edent for the many funds, and for the earmarking practices, which 
have characterized California highway finance ever since. When the 
receipts were deposited in the new fund, the Motor Vehicle Depart­
ment might draw upon them for expenses up to $15o,ooo. The device 
of issuing license plates (one for a motorcycle, two for each motor 
vehicle) was used to indicate which cars had paid the fee, and the ex­
pense was charged to the Motor Vehicle Department.' After this al­
lowance of $1so,ooo had been made, one-half of the remainder was 
divided among the counties in proportion to the number of motor 
vehicles registered from each. The county share was to be placed in the 
county road fund and was to be spent only for roads. If a county did 
not have a road fund, its share was to be retained in the state motor 
vehicle fund until the county established a road fund. The state's share 
was to be spent by the Department of Engineering for improvement 
and maintenance of state roads. Thus there began early the practice of 
dividing between the counties and the state the highway revenues col­
lected by the latter. The law of 1913 was repealed in 1915, but its general 
features were reiterated in the Motor Vehicle Act of I9rs,' which re­
placed it. In spite of some opposition from county officers this act re­
mained in force until 1923, and, when superseded, its constitutionality 
and usefulness were well established. 

The Act of 1913 was less fortunate in the permanency of its schedule 
of fees.' In addition to a flat rate of $2.00 for every motorcycle, the 
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schedule included the following charges on motor vehicles, based on 
horsepower rating: 

Less than 20 horsepower ............................. $ 5.oo 
2o-30 horsepower . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . xo.oo 
3o-4o horsepower . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15.oo 
4<>-50 horsepower . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20.00 
so-6o horsepower . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ... 25·00 
Over 6o horsepower. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30.00 

These rates when put into operation were unsatisfactory. The Motor 
Vehicle Act of 1915 replaced them with new rates,• which were as 
follows: 

Motorcycles ........................... $2.00 
Motor vehicles other than electric. . . . . . . . -40 per horsepower 

Motor vehicles with other than pneumatic tires and used for com-
mercial purposes paid, in addition to horsepower rating: 

Less than 4,ooo pounds unladen ....................... $ 5.00 
4,ooo-6,ooo pounds ................................. Io.oo 
6,ooo-xo,ooo pounds ................................ 15.oo 
Over xo,ooo pounds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20.00 
Manufacturers' registration: $25.00 for the first five vehicles and 

$2.oo for each one in excess 
Electric motor vehicles: $5.00 

A general reorganization of California highway finance took place 
in 1923, with the enactment of three measures: a new motor vehicle 
act, a motor vehicle fuel tax act, and a tax on motor vehicle transporta­
tion companies. The new motor vehicle act abandoned horsepower as 
a measure of the registration fee. Vehicles were divided into important 
classes: motorcycles, motorcars, electric vehicles, heavy motor vehicles, 
and heavy electric vehicles. Motorcycles continued to pay their original 
$2.oo fee for registration; all other motor vehicles except electric ones 
paid an annual flat-rate fee of $3.00 for each vehicle; electric passenger 
vehicles paid $w.oo.• The registration fee was required for all motor 
vehicles except farm implements, and"special mobile equipment;' and 
those owned by governmental units, nonresidents, and dealers; con· 
cerning these, special arrangements were to be made. The Act of 1923, 
with amendments, was in force until 1935· The Act of 1935 is the same 
in most of the important financial provisions, including the $3-oo and 
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$w.oo flat-rate fees. The fee is payable to the Department of Motor 
Vehicles when the owner applies for a registration license. 

Although California and the District of Columbia are the only juris­
dictions with so low a registration fee, this state has had gratifying 
returns from it due to the large number of cars in proportion to the pop­
ulation. Even in 1913 the registrations were 1o6,ooo.0 In 1929 California 
had one automobile for every 2.76 persons; though the number de­
clined to one for every 3.1 I in 1934, it is increasing now.ro The registra­
tion fee ranks fifth in yield among the state taxes. Returns have been 
as follows :u 
1914.. .. ~1,218,466.00 
1915 .... 2,034,770.00 
1916 .... 2,190,538.21 
1917 .... 2,721,061.14 
1918.... 3,529,803.87 
1919 .... 4,211,075.43 
1920 .... 5,484,373.73 
1921 .... 6,463,561.71 

1922 .... ~ 8' 318' 807.59 
1923 .... 9,836,583.72 
1924.... 5,665,086.26 
1925.... 7,621' 142.27 
1926 .... 8,194,388.14 
1927.... 8,554,998.77 
1928 .... 8,833,901.76 
1929 .... 10,020,592.25 

1930 .... , 9,825,646.72 
1931 .... 9,725,977.89 
1932 .... 9,289,018.46 
1933. . . . 8' 870' 497.49 
1934.... 8,639,951.83 
1935 .... 10,200,606.99 
1936 .... 11,607,542.43 

Since 1913 the first charges against the fees have been the license 
plates and other costs of administration, and the state highway patrol; 
these amount to 35 per cent of the returns.12 When these costs are satis­
fied, the remainder is divided equally between the state and the coun­
ties. The counties' share is distributed in proportion to the number of 
registrations from each county, and, as before, must be used for roads. 

Flat-rate registration fees do not measure the amount of destructive­
ness to the highway. Ordinary passenger cars are not so expensive for 
the state as are heavy vehicles, such as buses and trucks, especially 
when the latter are too heavily loaded and are equipped with solid 
tires. Taking into consideration the greater destructiveness of heavy 
trucks," the Act of 1923 introduced a special group of weight fees for 
these vehicles. The California scheme is based upon unladen rather 
than total weight, although the vehicle and the load combined really 
are the destructive agents. The fees which apply to all heavy motor 
vehicles except those owned by governmental units, and except those 
operated as common carriers during the years 1926-1935, are in addi­
tion to the $}oo and $10.00 flat-rate fee. The greater destructiveness of 
solid tires has been recognized by the provision in all the acts from 
1923 to 1935 that the rates on vehicles equipped with solid tires should 
be double the rates on those with pneumatic tires. The rates of 1929 
are still in force." 
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Although the simplest of the automobile taxes, the motor vehicle 
fuel tax is the most productive and bears the greatest share of the sup­
port of highways. The name by which it is commonly known, the"gas 
tax" or gasoline tax, is really not accurate, because the tax is laid on 
all fuels used by motor vehicles in traveling over the public highways. 
It is a relatively new tax. President Wilson advocated a one-cent fed­
eral fuel tax in 1915, but without result. Oregon made the first use of 

TABLE 10 
RATES UNDER THE LAws or 1923 AND 1925 

1923 1925 
Weight of vehicle 

Electric Solid- Pneumatic .. Electric Solid- Pneumatic-
tired tired tired tired 

Less than 3,000 pounds, 
unladen ............ $50 $10 $ 5 $40 $10 $ 5 

3,000-6,000 pounds, 
unladen ............ 50 20 10 40 20 10 

6,0()()...10,000 pounds, 
unladen ............ 50 30 15 60 30 15 

10,000 pounds or more, 
unladen ............ so 40 20 80 40 20 

it in 1919; ten years later every state had such a tax, and the federal gov­
ernment followed their example in 1932.111 The tax is based upon the 
benefit theory; by paying it, highway users contribute to the main­
tenance and construction of the roads they necessitate in proportion 
to the use they make of them. From the beginning, the tax has been 
earmarked for the use of roads, though under the financial stress of de­
pression years some states have been forced to use it for other purposes, 
and have felt justified in so doing because of the contribution made 
to road building by the old county road tax. Surprisingly, the tax has 
been popular with everyone but the oil'companies. Even the courts 
have looked on it with favor. 

California levied her first motor vehicle fuel tax in 1923. Like most 
other states, she adopted it because the state was assuming a greater 
share of the cost of highways and because bond issues were at once too 
heavy for the general fund and inadequate to the highway needs of 
the state. Three bond issues, the $18,ooo,ooo issue under the State High­
ways Act of 1909, the $r5,ooo,ooo issue of 1915, and the J.to,ooo,ooo is-
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sues of 1919 and 1920,111 were not sufficient even for maintenance, to 
say nothing of new construction. Though the state's credit was so good 
that the Controller disposed of the bonds without difficulty, a con~ 
tinued expansion of borrowing was not desirable. Therefore the state 
legislature passed the Motor Vehicle Fuel Tax Act of 1923. 

The act levied upon distributors of motor vehicle fuel in this state 
a tax of two cents for every gallon they sold for use in propelling ve~ 

TABLEll 

RATES UNDEil THE LAws OF 1927 AND 1929 

1927 1929 
Weight of vehicle 

Electric Solid- Pneumatic- Electric Solid- Pneumatic-
tired tired tired tired 

Under 3,000 pounds, 
unladen ............ $50 .. .. $50 .. .. 

3,()()(}-{i,OOO pounds, 
unladen ............ 50 $ 30 $15 50 ' 16 ' 8 6,()()()-10,000 pounds, 
unladen (total weight 
22,000 pounds) ...... 70 80 40 70 80 40 

Over 10,000 pounds, 
unladen ............ 90 100 50 90 100 50 

Total weight of 22,000 
pounds, but unladen 
weight 6,000 pounds. 90 140 70 90 140 70 

hides over the public roads of the state. The proceeds were to be di­
vided equally between the state and the counties and were to he used 
by both agencies in the maintenance of highways.17 New highways 
could not be built from these funds, nor could the interest on the bonds 
used in the building of previous highways be paid from them. With 
amendments, which will be discussed later, this Act of 1923 remains 
in force at the present time. 

Once in operation, the act met with general approval from tax agen­
cies, and from the public. The State Board of Equalization wrote of it: 
"The motor vehicle fuel tax has raised more funds for state purposes 
than any other levy. After five years of administration of this tax, we 
are led to conclude that it is the most scientific and, at the same time, 
the simplest and most economical method of raising revenue that the 
state has yet devised:'18 Indeed, a tax that raises large revenues and is 
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also popular is not found every day. The fuel tax solved the problem 
of financing the state highway system. 

Between 1923 and 1933 additions Weie made to the act. At succes-
. sive sessions the legislature passed the various amendments"' suggested 

by the State Controller and the State Board of Equalization in the in­
terests of easier administration. In 1927 the popular demand that new 
construction be financed from the gasoline tax led to the passage of the 
one-cent tax, all of which went to the state for new roads."' Since Cali­
fornia raised the rate to three cents a gallon, most of the other states 
have gone above her in rate, though not in amount of tax collected. 
Influenced by a desire to relieve those who paid the general property 
tax, the California Farm Bureau Federation and its Research Depart­
ment proposed in 193 r that the fuel tax should be raised to four cents, 
and that the last cent should be returned to the counties to lessen the 
burden of the general property tax, a large percentage of which, it was 
estimated, went for county roads.21 The Farm Bureau's proposa~ al­
though persistently kept before the legislature, failed to pass. 

The illogical proceeding of collecting two taxes on motor vehicle 
fuelled in 1933 to further amendments which laid one three-cent tax; 
one-third of the receipts was to be distributed to the counties and 
two-thirds were to be retained by the state.'"' Amendments of 1935 had 
to do with the distribution of the returns. The narrative of the fuel tax 
is comparatively simple. 

Administration of the-tax proved easy. By the time the tax on motor 
vehicle fuel became law, state control of the collection of state funds 
had long been recognized; therefore the tax started with a whole cen­
tral machinery for its administration. County authorities are not in­
volved, except when the Attorney General sues in the local courts. 
Responsibility is fixed on three state agencies: the State Board of Equal­
ization assesses it, the State Controller collects it, and the Attorney 
General prosecutes cases of delinquency. 

Under the law of 1923, the tax was due forty days after the end of 
each quarter, the quarteis ending December 31, March 31, June 30, 
and September 30. Twenty days after each of these dates, the distributor 
filed his report of gross receipts with the State Board of Equalization, 
which computed his tax and sent the information to the Controllei. 
Within forty days after the quarter's end, the distributor was re­
quired to pay the tax to the Controllei.28 In 1925, the forty days' lee­
way was cut to thirty-five and penalties were stiffened. In 1931 the act 
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was amended to make the tax payable monthly, and to provide that 
distributors might pay in weekly installments if they desired." The 
monthly collection, by assuring the state a regular yield, exerts a stabi­
lizing influence on the state's finances. 

The most important administrative problems which arose had to do 
with methods of assessment. Since under the law the"distributor"is 
the taxpayer,:~~; the State Board of Equalization needed some method 
of determining who were the distributors to be assessed. A method was 
provided in the law of 1923, which required that all distributors of 
motor vehicle fuel be licensed by the board within ten days after the 
act became effective."" Forms of application for a license, registration 
forms, etc., were to be supplied by the board. By the first law, twenty 
days after December 31, March 31,June 30, September 30, respectively, 
the distributor was required to file a record of all fuel manufactured, 
imported, or sold by him. To check his report, the board had access to 
his books and records, on the basis of which it assessed the tax. The 
law became more strict in 1931. Before April I, 1931, every distributor 
was required to make application to the board for a license and was 
forbidden to engage in the business of selling motor vehicle fuel until 
he had one.27 As early as 1924 the State Controller had recommended 
that the distributor give some sort of bond ... By the amendment of 
1931, it became mandatory for the board to require of a distributor 
an annual bond fixed as near to the sum of twice his monthly license 
tax as the board could estimate (or twice his weekly license tax if he 
chose to pay weekly installments), but the total amount of the bond 
must in no instance be less than $z,ooo."' All producers and distributors 
are required to reregister yearly, the fee for reregistration being $10.110 

Amendments of 1933 made a license nontransferable." 
The small number of taxpayers has made for ease of administration. 

Owing to the high degree of organization in the motor fuel business, 
the taxpayers numbered only 65 or 70 in 1924, So in 1926, 150 in 1935.82 

The taxpayer is the first seller, and collection is kept near the source. 
Once the taxpayer is determined upon, the next question is, "What 

is taxable?" All motor vehicle fuel is taxable if it is used to propel ve­
hicles over the highways or public roads in the state. The first law de­
fined motor vehicle fuel as "all gasoline, distillate, benzene, naphtha, 
liberty fuel, and other volatile and inflammable liquids produced or 
compounded for the purpose of, or which may be used in, operating or 
propelling motor vehicles, except kerosene and except unfinished prod-
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ucts requiring rerun, blending, or compounding and which are not 
used or sold for use in such form for the purpose of operating or pro­
pelling motor vehicles!'118 So lengthy a definition was made necessary 
because of attempts to escape taxation by mixing fuels. Although the 
California Tax Research Bureau recommended that Diesel oil, butane, 
and other new compounds be included, these remained untaxed until 
1937."'The 1933law was not so generous as earlier ones; kerosene only 
is excepted; all fuels used in the explosion type of engine are taxable. 

Not all sales of motor vehicle fuel are taxable; the distributor is al­
lowed to deduct one per cent from his gross receipts to cover losses due 
to evaporation and handling.'" Sales of fuel for purposes other than 
use on the public roads are also exempt, and the tax on these is re­
funded if collected.88 Sales to the United States government, or sales 
made on land belonging to it, such as the presidios, are also tax-free.81 

Early in the history of the tax, distributors refused to pay the tax due 
on fuel sold under contracts entered into before the act became effec­
tive. This practice was stopped by an amendment of 1925 which elimi­
nated the contract clause of the earlier law ... Sales for export are also 
exempt. .. These sales must be reported, but the tax on them is refunded. 

Refunds upon fuel sold for purposes other than use on the public 
roads make a problem peculiar to the fuel tax. Such refunds range 
from 5 to nearly u per cent and average g.oi per cent of the entire col­
lection. Sixty per cent of the refunds are paid to farmers"on account 
of an alleged use of motor vehicle fuel for agricultural purposes!'(O Re­
funds give so good an opportunity for evasion that tax administrators 
believe they should be discontinued. The practice has been to collect 
the tax on the entire amount sold, then refund the tax on the part sold 
for uses other than to propel motor vehicles. As times goes on the prob­
lem seems no nearer solution. 

Evasion by failure to register is coped with fairly well by the law 
and its penalties, the severity of which has been increased from time 
to time." Evasion by selling mixed fuel can be forestalled by including 
these fuels in the definition of taxable fuel. Another form of evasion 
is traceable to the fact that gasoline is colder when measured by the 
state than it is later, when the filling station sells it to the motorist. 
The distributor thus collects from the public more tax than he returns 
to the state. The difference due to expansion has been asserted to be 
I8g,o12,8o6 gallons, upon which would have been due $3,743,171 in 
taxes since 1923. In an effort to collect these taxes allegedly due, the 
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legislature inserted in the 1935 fuel tax law a clause providing that the 
State Director of Finance might contract with private individuals to 
survey the tax delinquency and to collect the taxes on a commission 
basis." Attorney General Webb handed down an opinion that the 
clause was unconstitutional, and that the legislature had exceeded its 
power in passing the bill. So ended a twentieth-century attempt to 
check evasion by farming out the taxes. 

It was never the intent of the law that the incidence of the tax should 
come to rest upon the legal taxpayer, the distributor. In collecting from 
him, the state expected that he would reimburse himself by adding 
the tax to the price of motor fuel. No definite method of passing on the 
tax was suggested in the law; the tax might be hidden in the price or 
charged separately. The usual practice in the United States has been to 
charge it separately; so it was done in California. No estimate seems 
to have been made of the cost of the bookkeeping which the tax neces­
sitated. The distributor quoted his price per gallon to the customer, and 
added"three cents tax:' The American Petroleum Industries have con­
ducted a survey which asserts that in the United States high gasoline 
taxes have been"a definite barrier in increased sales of motor vehicles 
and consumption of motor fuel, and indirectly curtail both State rev­
enues and business income!>'3 However true this statement may be for 
other states, California's moderate tax does not appear to have lessened 
the use residents and tourists have made of the public roads. 

Until passage of the New York act, California stood first in the 
amount of revenue collected from the"gas tax!' The tax has been so 
extremely productive that even during the period of general deficit 
after 1933 the state highway program has been maintained. Cost of ad­
ministration has been two-tenths of one per cent." Following are the 
net returns from the motor vehicle fuel tax," after deduction of refunds: 

Yur Net return• Year Net return• 

June 30, 1924 ........ $ 5,915,350.13 June 30, 1931. ....... $38,636,675.38 
June 30, 1925 ........ 13,869,922.41 June 30, 1932 ........ 37,202,958.22 
June30, 1926 ........ 16,375,713.12 June30, 1933 ........ 35,520,658.37 
June 30, 1927 ........ 16,904,258.20 June 30, 1934 ........ 36,562,576.93 
June 30, 1928 ........ 25,303,736.45 June 30, 1935 ........ 36,607,928.65 
June30, 1929 ........ 31,151,481.41 June 30,1936 ........ 43,372,100.55 
June 30, 1930 ........ 33,873,549.92 

Of all the problems that have arisen concerning the fuel tax, the 
problem of disposition of the munificent returns has been so outstand-
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ing that sometimes it seems to be the only problem. It has precipitated 
between state and county, and between county and city, struggles that 
seem to gain in intensity as the years pass. Who shall spend the money, 
and where shall it be spent-these questions confront every legislature. 

Under the law of 1923, the returns from the two-cent fuel tax were 
divided equally betwen the state and the counties. All the returns went 
into the motor vehicle fuel tax fund created by the law. After returns 
and refunds and cost of administration had been deducted, one-half 
of the remainc;!er was distributed twice a year, in May and November, 
to the counties." At first this distribution was made in proportion to 
the number of motor vehicles registered from each county; an amend­
ment of 1929 changed this arrangement in favor of the sparsely popu­
lated counties by providing that each county should receive $s,ooo for 
each quarter for the first 31500 registered vehicles or less, if the total 
did not reach 3,500; the balance was to be distributed in proportion to 
the number of registered vehicles." Since the thinly populated coun­
ties are recreation areas, this provision was not so unfair as it might 
seem. An amendment of 1931 put the payments on a quarterly basis, 
an arrangement which still holds. The share of each county must go 
into a special road fund, which may be spent as the county supervisors 
determine, either for maintenance or for construction of roads, but can­
not be spent for any other purpose, except to pay county highway 
bonds (an amendment of 1933).'" Since 1931 the supervisors may ex­
pend the money on streets within incorporated cities, or even outside 
the county limits, or may transfer the money to the State Highway 
Commission. The State Controller may withhold the county's warrant 
if he has reason to believe the money is not being spent for roads. After 
the combination of the two taxes into the three-cent tax in 1933, the 
counties received one-third, or one cent of the gas tax, the same pro­
portion which they had received since 1927. 

Since 1915 the amounts received by the counties from the motor 
vehicle fund'" total as follows: 
1915 ...... $ 591,228 1922 ...... $ 3,027,321 1929 ...... $14,961,140 
1916...... 932,493 1923...... 3, 786,596 1930...... 15,609,123 
1917... ... 964,785 1924G ..... 7,645,121 1931. ..... 15,878,228 
1918...... 1,247,269 1925...... 9,192,068 1932 ...... 14,320,041 
1919...... 1,421,101 1926...... 10,391,470 1933...... 15,288,610 
1920...... 1,923,064 1927 ...... 11,792,794 1934 ...... 14,779,367 
1921...... 2,425,586 1928...... 13,962,234 1935...... 15,129,738 

G First year the fuel tax was in e.ffect. 1936...... 16,316,673 
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The other half of the money left in the motor vehicle fuel tax fund 
was transferred to the state highway maintenance fund, also created 
by the law of 1923, where it was at the disposal of the State Highway 
Commission for "maintenance, repair, widening, resurfacing, andre­
construction" of the state highways and the roads in state parks.50 Be­
cause the state could not finance new construction from the two-cent 
tax, a one-cent tax law was enacted in 1927."'" All the returns from 
the one-cent tax went to the state to be expended in new construction. 
After the passage of the three-cent tax in 1933, the state still received 
two cents. Since the amendments of 1931, the state's money is expended 
by the Department of Public Works, Division of Highways. 

Since 1930 the critical question of fuel tax distribution has been the 
allocation to the cities. As we have seen, the county was authorized in 
1931 to spend part of its apportionment for city streets ... The urban 
counties have done so in greater or less degree. The state began work 
on streets in 1925, when tbe legislature provided that, "whenever a 
State highway runs into or passes through any municipality which has 
a population" of less than 2,5oo, the state must construct or care for the 
street if the municipality requests it to do so. By this act, the state as­
sumed responsibility for 131 miles of street.53 Larger cities soon found 
that the increased travel over improved state highways caused an ob­
jectionable congestion upon their main streets. To remedy this situa­
tion, the state highway commission began setting aside funds to be 
used in cooperating with the cities in improving the streets over which 
the state highways ran. In 1933 two important aids to cities were pro­
vided: the federal government stipulated that not less than 25 per cent 
of the funds appropriated under the National Industrial Recovery Act 
of 1933 should be spent on federal-aid routings within municipalities; 
in the same year, the California legislature provided that a quarter of 
a cent of the state's share of the fuel tax be spent within the cities or 
incorporated municipalities." By the law of 1935, the cities' share was 
raised to one-half cent."" 

The advance of the cities to a share in the fuel tax has been opposed 
by rural counties and by rural districts in the counties containing cities. 
The California Farm Bureau Federation has campaigned against it 
since 1931." Quite as naturally, the League of Municipalities and the 
cities generally have fought for it. The quarrel has had its geographical 
aspects too: northern California has inclined to the rural view, whereas 
southern California has been urban in its sympathy. When one reflects 
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that 55.6 per cent of the total daily vehicle miles are run over city 
streets, that 25 per cent of city traffic runs over state highways, and 
that 75 per cent of the vehicles of California are urban-owned, the city 
apportionment of half a cent does not seem extreme.li'l 

Least productive of revenue, the tax on commercial motor transpor­
tation has been the most difficult both to formulate and to administer of 
all the taxes on automobiles. As soon as commercial motor transporta­
tion was at all possible, it was enthusiastically received in California. 
At first, it supplanted the horse-drawn vehicles which from the advent 
of the earliest settlers had served so many of the undeveloped mountain 
and coastal regions. Californians easily transferred the word "stage" 
from the old conveyances to the new motorcars which ran over the 
same routes and supplied the same kind of service so much more effi­
ciently. Motor stages carried passengers, mail, and a limited amount 
of baggage; then they accepted express; and finally they developed the 
regular transport of freight. By 1923 the stage lines were not only sup­
plementing the railroads by entering districts where there was no other 
than stage transport, but were actually paralleling the satisfactory rail 
service through the central valleys. Growth of motor passenger trans­
portation was rapid in the nineteen-twenties. It was followed by as 
rapid a growth in freight transportation. 

So long as the commercial bus or truck remained in the wilderness, 
legislatures contented themselves with requiring registration fees only, 
but, when it rolled through the more thickly settled lands in the val­
leys and the urban territories, a demand arose for its taxation. In those 
states which have general taxes on business, the taxation of commercial 
motor transportation is really a phase of general business taxation. It 
is only the confusion in the public and the legislative mind concerning 
the nature of this tax and the disposition of the proceeds from it that 
justifies us in discussing it among the taxes on motor vehicles rather 
than among business taxes. In some respects, California was quicker 
than other states to understand the nature of the tax, for she had a 
well-developed practice in regard to the taxation of corporations and 
of public utilities because of the development of taxation under the 
separation of sources plan. It was necessary, then, only to classify com­
mercial motor transportation companies as public utilities or as busi­
nesses, and to apply to them the principles already in use. In large 
measure, the confusion of legislatures and the public in the United 
States about the nature of this tax on motor vehicles operated for hire 
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has been due to the confusion in the motor transportation industry 
itself-a confusion incident to the development of a strong new indus­
try. As the nineteen-twenties passed into the nineteen-thirties, both the 
industry and the proper method of taxing it stand out a little more 
clearly from the enshrouding fog. 

Commercial motor transportation was first taxed under the Motor 
Vehicle Transportation License Tax Act of 1923. Before this date, the 
state had tried to deal with buses and trucks through the weight and 
horsepower provisions of the registration fees; it was believed that the 
buses and trucks, as heavier vehicles, would pay enough more to offset 
the greater wear and tear upon the highways. As ease and speed in­
creased the volume of motor transport, and as the state began to im­
prove old roadbeds and to construct new ones, the inadequacy of these 
registration fees became obvious. When the state issued bonds, and 
began to pay interest and redemption charges from the general fund, 
the railroads and interurban carriers objected that they, who supplied 
their own roadbeds, were paying taxes to build a roadbed for a tax-free 
competitor. Steam and electric railways submitted in 1915 detailed ac­
counts of the extent to which motor carriers had injured their receipts, .. 
a total of $4,29o,ooo, the state tax on which would have been $2oo,ooo. 

The estimate of the tax loss to the state had been made even earlier, 
in 1913, by the State Board of Equalization.&ll "Indeed, the very wide 
use of the automobile for pleasure and for business of every sort cuts 
seriously into the revenues of all transportation companies. Four years 
ago there were no 'double deckers; each carrying as many passengers 
as a street car can accommodate, and few auto stages and trucks com­
peting with the railroads!'"" "While it is not necessarily to be assumed 
that all the passengers and freight carried by these vehicles would 
otherwise have moved over the railways, yet a large part of them would 
have done so:'"' The Board of Equalization recommended a constitu­
tional amendment which would group motor transport companies 
with public utilities and subject them to a gross receipts tax. State Con­
troller JohnS. Chambers remarked, "There is no way as the law stands 
by which the state may reach the automobile engaged in the general 
transportation business!'82 Both Board of Equalization and Controller 
believed that a state license tax, "the equivalent, perhaps of a tax upon 
their gross earnings as near as may be;'would be feasible."" However, 
the state tax commission of 1917, although it recognized the loss to rail­
way gross receipts, considered the bus not a state, but a local, tax prob-
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lem, because"the greater portion of the service is carried on within 
the municipality or within the county;' and warned the state against 
invading local territory while it adhered to the separation of sources. 

Though legislatures considered the problem (one even passing a 
bill, which never became law, taxing commercial motor transport), 
no change occurred in the industry's tax-free status ... The mounting 
costs of wider and thicker roadbeds to accommodate trucks and buses 
brought the public also to demand taxation."" In spite of the opposition 
of large motor companies, the reorganization of highway taxes took 
place in 1923, and included a license tax on those operating motor 
vehicles for hire. 

The Motor Vehicle Transportation License Tax Act of 1923"' was 
designed, then, to correct these difficulties. It recognized the business 
as subject to a business tax. Henceforth, every operator of a motor 
vehicle "who transports or desires to transport for compensation or 
hire persons or property upon or over any public highway within this 
state shall apply to and secure" from the State Board of Equalization 
a license for each vehicle operated. At the end of each quarter of the 
calendar year the license was to be renewed by payment to the State 
Controller of 4 per cent of the gross receipts for the quarter minus the 
amount of any city or county licenses or taxes upon operative property 
of the motor transport company. The act did not apply to vehicles such 
as taxicabs, which do not run over regular routes, nor to hotel buses, 
nor to vehicles 15 per cent of whose receipts came from carrying the 
United States mail. Responsibility for administration was placed in 
several state agencies: the license was granted by the State Board of 
Equalization, which also presented the license plates and prescribed 
the forms of application; the tax was paid to the State Controller; suit 
for collection was brought by the Attorney General. For designing 
and manufacturing the plates, the State Board of Equalization was to 
have a revolving fund of $s,ooo by appropriation from the general 
fund, this sum to be replenished when the cost of manufacture and 
delivery was charged to the operator of the motor vehicle ... The sums 
collected under this act were to be deposited in the motor vehicle fuel 
fund, one half to be distributed to the counties on the basis of the ratio 
of the number of motor vehicles registered in the county to the total 
number in the state, the other half to be spent by the state for repair and 
maintenance of highways ... The penalty for failure to pay was suspen­
sion of the license. 
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The next four years were a period of experiment. Once put into op­
eration, the law of 1923 had a checkered career. After attempting to 
administer it for almost two years, State Controller Ray L. Riley de­
clared it"very unsatisfactory from a tax standpoint"because adminis­
trative costs were excessive ... The Board of Equalization was friendlier: 
"It will be much more expensive of enforcement relatively than is 
true of the motor vehicle fuel tax, yet not necessarily more so than some 
of the other revenue sources"; the difficulty of collection was due to 
the fact that automobile association officers had told many operators 
that they were not taxable, hence these operators had failed to make 
returns. The"important operators who offered deter~ined opposition 
to the adoption" of the law had cooperated well; "the act is a logical 
and equitable provision and is quite generally "so accepted by those 
who are required to pay the tax:'70 In 1925 the legislature enacted a 
new law which repealed the earlier act but was substantially the same.11 

The Superior Court of Fresno County declared the Act of 1923 un­
constitutional, a decision which was upheld by the California Supreme 
Court on the ground that the act made exemptions:• However, when 
the Act of 1925 was tested, the court declared that the acts of 1923 and 
1925 were in the main constitutionallegislation.73 

At the general election of November 8, 1926, the people of Califor­
nia adopted section 15, Article XIII, of the Constitution. This amend­
ment provided that highway transportation companies whose buses 
or trucks ran over regular routes between fixed termini, as common 
carriers, were to be classed as public utilities and were to be assessed 
on the basis of their gross receipts.7

' Those companies engaged in the 
transportation of persons, baggage, or express were to pay the state 
annually"upon their franchises, cars, equipment, and other property, 
or any part thereof, used exclusively in the operation of their business;' 
a tax of 41.1 per cent of their gross receipts; those transporting freight, 5 
per cent.76 There were certain exceptions: buses used to transport chil­
dren to and from school were exempt, no matter who owned themt 
later, the Political Code was amended so that money received from 
the contract to transport the United States mail was not to be included 
in the taxable gross receipts.77 The gross receipts tax was to be in lieu 
of all other taxes and licenses, state, county, and municipal, except the 
fuel tax and municipal franchise.7

" After the legislation of 1927, the 
common motor carrier has the same history as other public utilities 
and needs no separate treatment until the legislation of 1935. Collec-
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tions from the tax upon common carrier motor transportation com­
panies during these years were as follows:.,. 

Year Returns 

1928 ................ $ 762,379.80 
1929................ 901,397.44 
1930................ 1,024,558.12 
1931................ 1,087,590.63 

Year Returns 

1932 ................ $ 974,470.01 
1933.. . .. .. . .. .. .. .. 747' 639 .11 
1934.. .. . .. .. . .. .. .. 591,797 .19 

Before the separation of common carriers from the rest of the motor 
vehicle transportation companies, the whole of the tax had gone into 
the motor vehicle fund. Neither the public nor the legislature was see­
ing the questiop. much more clearly in 1927 than in 1923; the tax on 
the gross receipts of common carriers was indeed assigned to the gen­
eral fund with the taxes on other public utilities, but even when there it 
must be used entirely for highway purposes; one half must be devoted 
exclusively to the maintenance and repair of public highways within 
this state; the remaining half must be distributed to the counties in 
proportion to the number of motor vehicle registrations from each; 
the counties must use the money exclusively for county road purposes.*' 

With the removal of common carriers from its sphere, the motor 
vehicle transportation license tax had a brief life. Since it applied only 
to businesses local in character, the State Controller recommended 

. that some other mode of taxing contract carriers be found "that will 
produce an equal revenue but [will be] more economical in adminis­
tration;'81 The act was repealed, the repeal taking effect January x, 
1928 ... The returns from the tax imposed in 1923 are indicative of 
the history just narrated. They were meager during 1924 and 1925; by 
reason of the collection of back taxes they rose to $86o,6o2 during 1928. 
Cost of collection was always high. With the repeal of the act, Cali­
fornia faced the problem of an equitable distribution of taxation as 
between common carriers and contract carriers. 

Not only in California, but all over the United States, the proper tax­
ation of contract carriers-the trucking businesses, which haul goods 
for one man today and for another tomorrow-represents one of the 
most difficult problems in the entire scheme of commercial motor trans­
portation taxes. Because of their regularity of schedule, and likeness to 
public utilities, common carriers are comparatively easy to place in 
a general system of business taxation. Contract carriers are migratory; 
their business may be either local or state-wide, according to the par­
ticular contracts made. Complete exemption of the contract carrier, or 
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even an appreciably lighter tax upon him, injures the business, espe· 
cially the freight transportation business, of the common carrier. Too 
heavy taxation of contract carriers, and the consequent increase in the 
price charged for hauling, means that former customers buy their own 
trucks and do their own hauling, and the contract carriers are forced 
out of business. Not only the weight, but the kind of tax, is debatable 
ground. 

California attacked the problem of taxing contract carriers in two 
ways: the tax administrators tried to classify as common carriers as 
many companies as possible; for the others, the legislature passed a 
graduated weight tax as a substitute for the license tax in the hope that 
the new weight tax would balance with the gross receipts tax on com­
mon carriers. We shall take up the second first. The Board of Equaliza­
tion had recommended such a taxt the legislature of 1928 passed it 
(known as the Wagy bill) in the form of a constitutional amend­
ment;"' it was adopted by referendum at the general election of 1928, 
and went into effect with the coming of the new year .85 

The weight tax proved much easier to administer than the former 
gross receipts tax, but it proved unfair to the common carrier. In 1929 
the California tax commission estimated that contract carriers paid 
only half as much tax per vehicle as common carriers. The California 
Tax Research Bureau wrote in 1932: 

"An investigation of 23 trucking companies' taxes on their gross re­
ceipts ... reveals that their total taxes based on 1931 gross receipts 
amounted to $r14,702.4I, whereas if they had been taxed in the same 
manner as other carriers ... their taxes would have amounted to but 
approximately $s6,68o.19. Trucking companies taxed on their gross re­
ceipts are required to pay approximately twice as much in taxes as 
other motor carriers and are required to pay for the privilege of op­
erating trucks and trailers over highways approximately 2.75 times as 
much as is required of other carriers for a similar privilege. No sub­
stantial reason has been adduced why trucks taxed on a gross receipts 
basis should be subjected to a greater charge for their use of the high­
way than is imposed on other trucks for the same privilege. Conse­
quently, it would seem that there is an unjustifiable discrimination 
which requires correction. There is no basis for believing that the 5 
per cent rate on gross receipts is, when considered alone, too high:' 
The bureau did not believe the rate on common carriers should be re­
duced; rather it would raise the rates on other cars, either by levying 
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a gross receipts tax on all carriers for hire, by increasing the net weight 
fees, by substituting a fee based on combined weight of vehicle and 
load, or by substituting a ton-mile tax . .., 

The problem was not made easier by failure of the attempt to extend 
the gross receipts tax as widely as possible. "In 1925 it was the general 
belief that all persons engaged in the business of transportation by 
motor vehicle for hire would come under the control of the State Rail­
road Commission and be subject to the gross receipts tax:' By a series 
of decisions, the California Supreme Court removed so many buses 
and trucks from the common carrier class that very few were left . .., 
At the same time, the court left the way open to remedy this situation 
by declaring that special charges for the use of the public highways 
by motor vehicles operating for hire were constitutional. With the situ· 
ation as inequitable as it became in 1932, some action on the subject 
of raising the license fees of contract carriers was necessary. "The time 
has come when the State should cease to temporize with a problem 
which is becoming increasingly acute. Prompt and effective measures 
must be taken by the Legislature in order to avert serious disturbance 
of the public welfare from unsound taxation of highway use!'"" 

In 1933 the legislature of California reenacted legislation providing 
for the taxation of contract carriers. The state tax commission report· 
ing in 1929 and the Board of Equalization both had recommended that 
equity be established by an increase in gross weight and mileage taxes. 
The bill as introduced in the Senate contained approximately the grad­
uated schedule recommended by the commission. During the passage 
of the bill through the Senate, the advocates of a gross receipts tax so 
drastically amended the measure that the whole was rewritten in the 
form of the present law. The Senate committee also had submitted an 
elaborate scheme by which the returns were to be distributed to the 
counties and municipalities, provided these did not levy a general prop· 
erty tax for road purposes; fortunately for simplicity, these schemes 
were given up in the final bill which the committee submitted in May. 
Once the bill reached its final form, its passage was rapid: the Senate 
passed it 30 to 4i the Assembly, &] to 3i the Governor approved it 
May 15.'" 

Under the Act of 1933, the operator of a motor vehicle which trans­
ported persons or freight for hire must be licensed by the State Board 
of Equalization, and must pay to the State Controller a tax equal to 3 
per cent of the gross receipts from this business ... When first enacted, 
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the law applied to all carriers for hire except those under certificate 
from the State Railroad Commission, those operating as interstate car­
riers, and those operating exclusively within cities as common car­
riers."' The first two of those excepted ranked as common carriers and 
public utilities; so too did the city carriers, but these latter were ex­
empted specifically in the new legislation. Practically, since most com­
panies transporting passengers were classified as public utilities, the 
new act was a tax on commercial trucking businesses. The administra­
tion of the act was confided to the State Board of Equalization; to it 
the operator applied annually before December 31 for his license, sent 
his application fee of $25 or his renewal fee of $15 and his monthly re­
port of his gross receipts. The board had the right to inspect his books, 
to give him his license plates, and to assess and levy the tax against 
him. The tax was to be paid to the State Controller in monthly instal­
ments, before the tenth day of the month following. Penalties were 
suspension or revocation of license, 10 per cent and 25 per cent increase 
of tax; operation without a license was a felony."" An exceptional fea­
ture of this act was the provision for a 5 per cent limit upon the total 
amount of tax paid by the transportation company. If the sum of all 
the operator's taxes and licenses in one calendar year, state, county, 
and municipal, excepting the gas tax but including the 3 per cent gross 
receipts tax, on property used in his business of transportation exceeds 
5 per cent of his gross receipts in the same calendar year, the difference 
between the amount he paid and 5 per cent of his gross receipts shall 
be credited on future taxes due under the act.113 

The sums received from this tax were to be paid into the "motor 
transportation license fund:' Ten per cent was appropriated for the use 
of the Board of Equalization, and 5 per cent to the State Controller 
for administrative expenses. The remainder was to be transferred to 
the general fund and by the Act of 1933 was appropriated to pay the 
interest and redemption charges on the highway bonds previously is­
sued by the state. Since 1935 the money has been transferred to the 
general fund without restrictions."' The returns were as follows :91l 

1934.. .. .. . . . . . .. .. . . . . . . . . . . . .. . .. . . . $1' 136' 383.71 
1935.................................. 1,150,000.00 
1936.................................. 2,000,000.00 

These figures, as will be noted shortly, include the common carriers 
for 1935 and 1936. 
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The act is still in effect controlling those commercial motor vehicle 
transportation companies for which it was passed. The passage of Sen­
ate Constitutional Amendment No. 30, however, wrought a change 
in the status of motor vehicle common carriers. Like all public utilities, 
their real and personal property was returned to the local tax rolls, 
beginning January, 1935, and the public utility franchise tax was no 
more. Where other utilities fell under the corporation franchise tax, 
the motor vehicle common carriers were left in a peculiar position: 
Senate Constitutional Amendment No. 30, in its authorization of new 
sources of revenue, had left the legislature free to levy whatever tax it 
liked on them. On December 31, 1934> the State Board of Equalization 
advised that the provisions of the Motor Vehicle Transportation Li­
cense Tax Act may be considered fully operative without change, but 
that, "since the motor vehicles of common carriers will be required to 
have fee paid licenses next year, their equipment will automatically 
come within the definition of the t~rm motor vehicle" as contained in 
the Act of 1933-.. 

A question which has arisen in every state that taxes motor vehicles 
for hire is the matter of interstate commerce. Most common carriers, 
and a number of contract carriers, travel across state lines. Since Cali­
fornia had already settled this problem in regard to railroads, the same 
solution was applied to buses and trucks. By the law of 1923 for all com­
mercial motor carriers, by the Political Code provisions for common 
carriers ( 1926), and by the law of 1933, now applying to all who trans­
port for hire, companies are required to keep records and are taxed on 
their gross receipts on business beginning and ending within the state, 
the proportion being based on the proportion of mileage within the 
state to the entire mileage."' 

In 1935 collection of the value tax on automobiles was transferred 
from the local units to the state. Before that year, the local units had 
collected a personal property tax on automobiles, the tax having been 
assessed by the local assessor at the usual ratio of assessed valuation to 
market value. There had been a long period of discontent with the in­
equality of the local assessments both as between counties and as be­
tween individuals in the same county; the assessed value for cars of 
the same type and age varied from $90 to $500 between local units. 
Even worse was the undeniable fact that many cars, about one-fifth, 
when the number taxed was compared with the number registered, 
were escaping taxation altogether.00 
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Beginning in 1928, the State Department of Motor Vehicles sent a 
list of registrations from each county to the county assessor in order to 
check evasion."' This precaution was unsuccessful, because of the tem­
porary or fictitious addresses given by applicants for licenses. The Farm 
Bureau's Research Department calculated the evasion to involve ap· 
proximately 4oo,ooo cars, or 20 per cent of the total number, and to 
amount to $2,370,000 in tax.1

"' The Farm Bureau recommended either 
that each applicant for a license should send to the State Department 
of Motor Vehicles a receipt for the personal property tax upon his ve­
hicle or that registration as well as tax be turned over to county of­
ficers.101 Except the Controller, the state tax agencies recommended 
reform in the direction of state control of collection. The tax commis­
sion report of 1929, after pronouncing the personal property tax "the 
least satisfactory of the taxes on automobiles;' recommended an in­
crease in the state registration fee as a substitute that would really lower 
taxes for the conscientious automobile owners who did pay.102 

The legislature of 1929 passed a bill embodying what for some time 
had been the Farm Bureau's recommendation that license plates be is­
sued only when the applicant produced a certificate showing that he 
had paid the tax; this bill was vetoed by the Governoe08 The legislature 
of 1929 passed a constitutional amendment known as Proposition No. 
18, which required the legislature to provide for a tax on motor vehicles 
in lieu of personal property taxes thereon, to prescribe the basis and 
method of fixing the amount thereof, and to provide for the collection 
of the tax by the state department registering such vehicles.1

"' The 
amendment regarded the state only as a tax-gathering agency for the 
counties; 95 per cent of the fund derived from the tax was to be paid 
annually to the counties, each county to receive the amount collected 
from cars in its borders. Each county's share was to be distributed be­
tween the county and other local subdivisions, as prescribed by the 
legislature. Proposition No. 18 was rejected at the general election of 
1930, and the situation remained unchanged until 1935· 

In that year Governor Merriam recommended that a state tax on the 
weight and value of motor vehicles be substituted for the personal 
property tax, the returns to compensate the state for the loss of public 
utility revenueS.100 The law as passed by the legislature of 1935 only 
partly embodied his recommendations. By the 1935 act, all motor ve­
hicles except those owned by state or local governmental units were 
removed from the general property tax and from local taxation and 
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the owners required to pay an annual tax or license fee equal to I X 
per cent of the value of the vehicle. The tax becoll!-es due on the first 
of January and is collected by the Department of Motor Vehicles, which 
publishes lists of the market values of cars and the taxes due. Evasion 
is checked by the fact that license plates cannot be obtained until this 
tax, in addition to the $3-oo registration fee and the weight taxes, is 
paid. The money collected is placed in the motor vehicle license fee 
fund, created by the law of I935· One per cent is deducted for adminis­
tration; 25 per cent of the remainder is paid quarterly to the cities, 
and cities and counties, of the state in the proportion which the popu­
lation of each bears to the total population of the state, to be expended 
for law enforcement and regulation and fire protection of highway 
traffic; 12 Yz per cent of said remainder is paid quarterly to the counties, 
and cities and counties, in the same proportion, to be spent as seems 
necessary. The rest of the money is to be put in the general fund, and 
used to pay interest and redemption charges of the highway bonds. 
The act expires December 31, 1937.1011 A decision of the California Su­
preme Court declared the tax to be a privilege, not a property tax."" 
A second California Supreme Court decision in June, 1936, declared 
the tax constitutional, but held that the money could not be used for 
purely local purposes.103 Between January I and April r, 1936, the state 
collected approximately $7,ooo,ooo. 

This study of California's highway taxes has shown that the state 
has been moving toward a well-considered and a balanced though still 
faulty system of highway taxation which will eventually fit properly 
into the general financial plan. As evidenced by their policy toward 
highway taxation, California administrators and legislators apparently 
have a clearer understanding of the problem than has the public gen­
erally. Because the taxes on automobiles have a unity at least in the 
disposition of their proceeds, criticism has been reserved for the con­
clusion of this chapter. 

The special highway taxes (the registration fee and the fuel tax) 
are examples of the benefit theory of taxation. These taxes are com­
monly justified by the argument that the user of the highway should 
pay in proportion to the use he makes of it. Between them they are 
effective in measuring that use: the fuel tax measures distance and 
speed and the registration fee measures weight. California's practice 
of charging heavier fees for trucks in proportion to weight is entirely 
proper, because of the greater destructiveness of these heavy vehicles. 
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The often recommended practice of charging extra-weight fees to com­
mercial transportation companies should not be followed; no differ­
ence should be made in the weight fees between trucks for hire and 
trucks used to transport the owner's property. The principle here in­
volved is merely to hold responsible those whose operation is most 
expensive to the state. When the comparative cost of such wear and 
tear is discovered, the fees should be placed accordingly. California's 
special taxes are low, and could be justly higher; but since she has no 
need for more highway revenue, she would do well to continue her 
present policy. 

The state, however, has an unusual situation in regard to these spe­
cial highway taxes. Since California is so highly motorized, these taxes, 
which in other states are often inadequate for highway construction 
and maintenance, are so productive that the highway fund has more 
money than it needs; not more money than it can use, for good roads 
are unlimitedly greedy, but more than is necessary to supply an ade­
quate arterial system.108 In fact, through the years of deficit-even now 
while the state is registering warrants and is hard pressed to finance 
other services at least quite as essential, and while there is an outcry 
against increased state taxes-the State Highway Commission has con­
tinued its program, in order to use the funds at hand. Though in some 
measure continued highway building has helped in meeting the state's 
unemployment problem, it would seem that under the circumstances 
one of two paths of action should be followed: either the special high­
way taxes should bear the entire burden of highway costs, thus reliev­
ing other taxes for other purposes, or the special highway taxes should 
be reduced. 

California highways need no help from the general fund of the 
state; yet up to the present time they have received a subsidy in that 
the interest and redemption charges of the highway bonds have been 
met from the general fund, an amount totaling $4,052,ooo a year. For 
several years there have been attempts to make the bonds a charge 
against the special highway taxes. This transfer would be quite proper, 
for even though the highways built from the bonds are now antedated, 
who wore them out, except the highway user? The transfer would also 
be in keeping with federal provisions, for the federal highway laws 
expressly permit the payment of interest on highway bonds."" Gov­
ernor Rolph in his budget message of 1933 spoke harshly about the 
"diverting of general fund moneys for highway purposeS:' a diversion 
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which had amounted to $6o,ooo>ooo in the course of twenty-two years: 
"Had the diversion of general fund moneys for highway purposes been 
discontinued with the enactment of the gas tax law, as is commonly 
believed by the taxpayers of the State to have been done, there would 
have been no need for concern regarding the condition of the general 
fund. There is no logical reason, considering the enormous sums de­
rived for highway purposes from the gas tax, the motor vehicle tax, 

the tax on highway transportation companies and federal aid, why 
the general fund should be called upon to continue to pay such a large 
annual amount for highway purposes:'"' Upon recommendation of the 
joint legislative committee, the legislature of 1933 passed a constitu­
tional amendment providing that the interest and redemption charges 
on the highway bonds be met from the highway fund. The amend­
ment was opposed by the automobile clubs and by a large section of 
the press, who argued that to take the highway bond charges away 
from the general fund was a diversion of the gasoline tax money from 
roads to general purposes. Their argument so far prevailed that the 
people rejected the measure at the referendum in June, 1933· There­
upon the legislature did the next best thing and assigned the receipts 
from the motor vehicle transportation license tax, which is not a special 
highway tax, but a general business tax, to pay the bond charges. 

Another remedy, that of relieving the general property taxpayer, 
was one of the arguments for Governor Frank R Merriam's plan of 
combining all the roads of the state into one system, to be managed by 
the State Department of Public Works, Division of Highways. The 
Governor introduced the plan in his budget message of I935·w Argu­
ments for the new state system centered around the greater economy 
with which the state can build highways. Of the roads in the state in 
1934, q,o19 miles, or 14 per cent, were state roads; 17,222 miles, or 18 
per cent, were city streets; and 65,130 miles, or 68 per cent, were county 
roads.w The state highways carried 47 per cent of the traffic, the county 
roads, II per cent; yet the the state spent $30,357,ooo for construction 
and maintenance as compared with the $2I,J30,ooo spent by the coun­
tiesru. for the same purpose. There were special reasons for this, such 
as lack of centralization or cooperation between the fifty-eight counties, 
and duplication in purchase of equipment.116 To support so heavy a 
financial burden the counties are obliged to call upon the general prop­
erty and rural road taxes for help. Although counties have decreased 
the percentage of road support that has come from general taxes and 
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have increased their reliance on the subventions from the state funds, 
they still expect to meet 51 per cent of their road cost from these gen­
eral taxes.m It was argued that the unified highway system, by doing 
away with county road taxes, would save the general property taxpayer 
$S,ooo,ooo a year."' The Division of Highways and much of the press 
supported Governor Merriam's program. 

The State Controller and the county supervisors led the opposition 
against it. The Controller feared the amount of state patronage inher­
ent in such a plan. County supervisors did not like the surrender of 
local rights. Eventually, the State Chamber of Commerce, the Farm 
Bureau, and the California State Automobile Association joined the 
opposition, and the measure failed to pass.ll8 

· There is another remedy for the situation. If the special highway 
taxes are not to pay the full cost of highways, why should not they be 
reduced? After all, the Californian in his capacity as highway user is 
the same man who pays the sales tax and the other general taxes. The 
state is so thoroughly motorized that a reduction in the special high­
way taxes would reach nearly every family in the state. According to 
State Controller Ray L. Riley, a gasoline tax of two cents a gallon 
would provide $2;,ooo,ooo a biennium, a sum which he considered 
adequate.m The indications seem to be that with reviving prosperity 
a tax of two cents a gallon will bring even more. If that amount will 
provide an adequate highway program, why pay more? The argu­
ment against reduction is that the oil companies might raise the price 
and the public would have no reduction after all. How far this argu­
ment would hold true would depend upon the extent of competition 
between sellers of motor fuel. For a state with a deficit in the general 
fund to continue a surplus in the highway fund is pure folly. Both 
remedies could be adopted: the highway bonds could be paid from the 
highway fund and the fuel tax could be lowered. If both are not pos­
sible, one of the plans should be adopted. Either would afford a gen­
erally widespread relief to the taxpayer. The chief reason for diversion 
of the fuel tax in other states has been the realization of the anomaly 
of expanding the highway program while other services of the state 
were being curtailed severely. 

The other taxes, the motor vehicle transportation license tax and the 
value tax, can be treated more briefly. The first is purely a business tax 
and should have no place in the expenditures for highways. There is 
no more reason for spending the returns on highways, or even on high-
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way bond charges, than for spending the returns from the railroad 
franchise tax upon roadbeds, or those from the bank tax on bank build­
ings. Its proceeds belong in the general fund, to be used for general 
governmental purposes, like the proceeds from the tax on banks or 
railroads. Since, as a part of the costs of business, it is usually shifted 
in part, at least, to the customers of the business, the author believes 
that it should be only so high as is required of other businesses, and 
that no special charge in the nature of rent for the use of public prop­
erty should be made against motor vehicle transportation companies. 
It is often argued that the tax on motor vehicle transportation com­
panies should be levied to equalize competition between them and 
the railroads.ll!O Should the state do so, it would be entering into a 
purely economic sphere of activity. The state should be reimbursed for 
that part of the cost of its highway construction that is due to com­
mercial use, and it should levy impartially the same business tax on 
both motor companies and railroads. The use of highways by trucks 
and buses should be covered by the fuel tax and by the weight and tires 
tax, but in these no distinction should be made between vehicles for 
hire and vehicles hauling the goods of their owners. One may question 
whether the 3 per cent gross receipts tax on motor vehicle transporta­
tion companies should not be changed to a net income tax like that 
on other businesses. 

The other general tax, that upon value, should be treated as an assess­
ment and collection of taxes by the state as an agent for local units. 
Though the proceeds go into the general fund, this tax has been ear­
marked for state bond payments; it should go toward meeting the gen­
eral expenses of the state. Viewed as a substitute for the property tax 
upon automobiles, the 1.75 per cent rate of the in lieu tax is probably 
too high.m 



NOTES TO CHAPTER IV 

1 California Constitution, Art. IV, sec. 36, adopted November 4, 1902. 
1 William C. Fankhauser, A Financial History of California (Univ. Calif. Pub!, Econ., 

vol. 3 (Berkeley, 1913]), p. 347· The discussion in the text omits chauffeurs' and op­
erators' licenses, which are regulatory, and have no significance for the study of revenue. 
See Motor Vehicle Act of 1905, Cal. Stats. (1905), ch. 612, p. 816. 

• Biennial Report of the State Controller (1914), p. so. For accounts of the develop­
ment of registration fees in all the states, see National Industrial Conference Board, Inc., 
Ta:cation of Motor Vehicle Transportation (New York, National Industrial Conference 
Board, Inc., 1932); James W. Martin, "The Motor Vehicle Registration License;' in 
National Tax Association, Bulletin, vol. XII, no. 7 (April, 1927), p. 193; no. 8 (May, 
1927), p. 227; vol. XIII, no. I (October, 1927), p. 9· 

• Motor Vehicle Act of 1913, sec. 5, Cal. Stats. (1913), ch. 326, p. 639. 
1 MotorVehicleActofi915, Cal. Stats. (1915), ch. 188, p. 414. 
• Motor Vehicle Act ofi913, sec. 7, Cal. Stats. (1913), ch. 326, p. 641. 
• Means of determining horsepower is described, Motor Vehicle Act of 1915, sec. 3, 

Cal. Stats, (1915), ch. 188, p. 925. 
8 Motor Vehicle Act of 1923, sec. 77, Cal. Stats. (1923), ch. 266, p. s36. 
• Biennial Report of the State Controller (1914), p. so. 
,. State of California, Department of Public Works, Division of Highways, California 

Highway Transportation Survey (Sacramento: State Printing Office, 1934), p. 29. 
11 Bimnia/ Report of the State Controller (1914), p. 50; (1916), p. 33; ( 1918), pp. r29, 

137; (1920), pp. 79, 86; (1922), pp. 70, 76; (1924), pp. 77. 90; (1926), pp. 98, 107; 
(1928), pp. 67, 91; (1930), pp. 43, 155; (1932), p. 23; (1934), p. 44· Also State De­
partment of Finance, Division of Budgets and Accounts, "Monthly Summary Financial 
Statement" (June, 1936). 

12 California Taxpayers' Association, "Income and Expenditures of Government in 
California;' in Tax Digest, vol. XIV, no. 4 (April, 1936), sec. 2, p. 34· Figures of the 
cost of collection of the registration fee in California, 1925-1931, are to be found in 
National Industrial Conference Board, Inc., Taxation of Motor Vehicle Transportation 
(1932), pp. 64, 65. 

,. Final Report of the California Tax Commission (1929), p. 104. For discussions of 
the questions of weight and highways, see Jacob Vmer, "Problems of Highway Finance" 
(a report of a committee of the National Tax Association), in National Tax Association, 
Proudings (1924), p. 4II. 

10 Cal. Stats. (1923), ch. 266, sec. 77, p. 536; (1925), ch. 240, p. 404; (1927), ch. 844, 
p. 1708; (1929), ch. 253, p. 524. 

15 Federal Revenue Act of 1932, sec. 617. 
a Bimnial Report of the State Controller (1910), p. 32; (1916), p. 18; (19:!0), p. 32. 

Also California Constitution, Art. XVI, sec. 2. 
17 Motor Vehicle Fuel Tax Act of 1923, Revenue Laws of California (1924), p. 528; 

Cal. Stats. (1923), ch. 267, p. 751. 
18 Report of the State Board of Equalization (1928), p. 17. In their report for 1924 

(p. 7) the board had written: "This source of revenue newly adopted in 1923 has, be­
cause of the obvious equity of its distribution, proven less objectionable than any of the 
other forms of taxation:' 

10 Revrnue Laws of California (1932), p. 354· 
"'Ibid., p. 372; Cal. Stats. (1927), ch. 795, p. 156s. This one-cent tax was opposed by 

the State Controller, on the ground that two cents provided adequate revenue. 
11 Von T. Ellsworth, "Report of the Research Department, and Recommendations of 

( II5 J 



n6 STOCKWELL: STUDIES IN CALIFORNIA STATE TAXATION 

the California Farm Bureau Federation on the Proposed Increase in the Gasoline Tax;• 
in California Farm Bureau Federation Publications, Bulletin No, 14 {February 25, 193 x). 
Tbe Farm Bureau Research Department estimated that 50 per cent of the cost of county 
roads was paid from the general property tax. See also Ellsworth, "Tbe Purposes and 
Provisions of the Tax Program of the California Farm Bureau Federation;• in Farm Bu· 
mm Monthly (October, 1931), Art. XLVIII; "Reduction in Property Taxes through an 
Increase in the Gasoline Tax;' in ibid. (May, 1931), Art. XLIII. 

"'Motor Vehicle Fuel Tax Act of 1933, Supplement to Revenue Laws of California of 
1932 (1934), P· 99· 

28 Motor Vehicle Fuel Tax Act of 1923, sec. 41 Revenue Laws of California (1924), 

P· 52 9· 
"Motor Vehicle Fuel Tax Act of 1931, sees. 4, 6, Revenue Laws of California (1932), 

PP· 357, 359· 
"'Motor Vehicle Fuel Tax Act of 1931, sec. x, ibid., p. 355· 
""Motor Vehicle Fuel Tax Act of 1923, sees. 4 and 6, Revenue Laws of California 

(1924), p. 529. 
"'Ibid., p. 525; Motor Vehicle Fuel Tax Act_ of 1931, Revenue Laws of California 

(1932), pp. 356, 364, 367. 
28 Biennial Report of the State Controller (1924), p. 15. 
"'Motor Vehicle Fuel Tax Act of 1931, sec. z, Revenue Laws of California (1932), p. 

356. In the Summary Report of the California Tax Research Bureau (1932) the following 
statement appeared (p. 94): "Prior to April, 1931 ••• taxpayers were not required to 
post any security for the payment of the tax and delinquencies of alarming proportions 
resulted .••• Tbe provision for weekly payments and reduced security was made to meet 
the needs of 'independent' refiners whose finances apparendy did not permit them to 
post bonds as large as twice their monthly taxes. As a practical matter, this arrangement 
has not proven satisfactory. Experience has indicated that if payments are to be made 
weekly more discretion should be given the State Board of Equalization as to the 
amount of bond to be filed covering the weekly payment!' 

'"Motor Vehicle Fuel Tax Act of 1931, sec. 2, Ret~enue Laws of California (1932), 
p. 358. 

81 Motor Vehicle Fuel Tax Act of 1933, sec. :z, Supplement to Revenue Laws of Cali­
fornia of 1932 (1934), p. 104. 

"'Standard of California, Associated, Shell, Union of California, Richfield, General 
Petroleum, Texas, R. R. Bush Oil Co., Gilmore, and Signal are the ten highest. See 
Los Angeles Herald and Express, January 23, 1936; also Report of the State Board of 
Equalization (1924), p. 7; (1926), p. 14. 

83 For the definitions of motor vehicle fuel, cf. Act of 1923, Revenue Laws of Cali­
fornia (1924), p. 528; Act of 1931, Revenue Laws of California (1932), p. 355; Act of 
1933, Supplement to Revenue Laws of California of 1932 (1934), p. xoo; Revenue Laws 
of California (1936), p. 463. 

"'Report of the State Board of Equalization (1926), p. 8; (1928), p. 14. 
"It is true that such a definition might include a number of products not commonly 

used as motor vehicle fuel, either alone or in blended form. Extension of the definition 
might involve taxation based on distributions of commodities which will never be con· 
sumed in motor vehicles. However, engineering developments have disclosed that such 
products as 'diesel oil' and 'easing head' for examples, not hitherto specifically defined 
in the act as motor vehicle fuel, are useable for that purpose. It is difficult to forec:ast the 
future use for similar products, and every prec:aution should be taken to safeguard the 
full effectiveness of the motor vehicle fuel tax!'-Summary Report of the California Tax 
Research Bureau (1932), p. 95· 



STOCKWELL: STUDIES IN CALIFORNIA STATE TAXATION IIJ 

"The number of vehicles encountered (burning these new fuels) is too small to draw 
any definite conclusion as to the diesel oil or butane consumption per mile, and the 
average for both fuels of approximately 6 miles per gallon is without significance. The 
advantage in these fuels lies, not so much in the fact that they deliver more miles per 
gallon, but that they are cheaper than gasoline. Diesel oil, delivered, costs approximately 
four cents per gallon; and butane, at the refinery, approximately six cents per gallon:·­
Department of Public Works, Division of Highways, California Highway Transportation 
Survey (1934), p. 34· 

The case of the state against the Sterling Refining Company, decided in favor of the 
state by the California Supreme Court, had to do with the sale of compounded fuel. See 
R~port of the State Board of Equalization (1928), p. 8. 

*"Motor Vehicle Fuel Tax Act of 1923, sec. 4, Revenue Laws of California (1924), p. 
529; Motor Vehicle Fuel Tax Act of 1933, sec. 3, Supplement to &venue Laws of Cali­
fornia of 1932 (1934), p. 105; Cal. Stat;. (1933), ch. 631, p. 1249· 

• Motor Vehicle Fuel Tax Act of 1923, sec. u, Revenue Laws of California (1924), 
p. 530; Act of 1933, sec. 1 I, Supplement to Revenue Laws of California of 1932 (1934), 
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., Motor Vehicle Fuel Tax Act of 1923, sec. 10, Revmue Laws of California (1924), 
p. 530; People v. Standard Oil Co. of California, 85 Cal. Dec. 599, Supplement to Rev­
enue Laws of California of 1932 (1934), p. 112. 

18 Motor Vehicle Fuel Tax Act of 1923, sec. 10, Revenue Laws of California ( 1924), 
p. 530. This clause was omitted from the law by an amendment of 1925. See also People 
v. Ventura Refining Co., 204 Cal. 286, Revenue Laws of California (1932), p. 365 . 

.,Ibid., p. 365. Fuel imported and exported in the "original package;• or tank car, 
and fuel sold to vessels dearing for ports outside the state are tax-free. Fuel carried into 
the state in the tank of a vehicle is not considered as imported. 

"'The table and quotation below are from the Summary Report of the California Tax 
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Amount of Per- Amount of Per-
Year refund centage Year refund centage 

1923-1924 .... $ 400,892.12 4·09 1928-1929. ... $3,o6 I ,996.26 8.88 
1924-1925. 1,147>830.89 7·67 1929-1930 .... 3·549,157·29 9-19 
1925-1926. 1,391.958.27 8.18 193D-1931 .... 4>498,697·19 10.67 
1926-1927. 1,450,413·37 7·57 1931-1932 .... 3,966,u6.23 9·69 
1927-1928. 2,262,433-49 7-37 

"In view of the great number of claims for refund it is practically impossible to check 
the validity of the claims. Completely to investigate these claims so as to assure their 
validity would involve a prohibitive expense. If fraud and evasion of taxes result from 
allowance of refunds, and that such is the result can scarce! y be controverted, it would 
seem that the only feasible method for eliminating that fraud and evasion is to dis­
continue allowance of refunds:· 

"The penalty for selling without license was the tax plus 100 per cent, to be col· 
lected, if necessary, by sale of the culprit's property. The penalty for failure to file a 
report was fixed by the Act of 1923 at 25 per cent of the license tax; in the event of 
failure, neglect, or refusal to file reports the State Board of Equalization assesses the 
tax, adds the penalty, and turns the matter over to the Controller, who collects the tax, 
plus 25 per cent, plus 7 per cent per year from the date the tax was due. In 1931, the law 
was so amended as to call for a penalty of 15 per cent. The penalty for delinquency (fail­
ure to pay the tax) after the days of grace was 7 per cent by the Act of 1923; this was 
amended in 1925 to 10 per cent, at which figure it remains in 1936. Penalties are cumula· 
tive, and the infliction of one does not relieve the distributor from a previous lighter one. 
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'"The whole controversy became amusing. State Finance Director Stockburger ap­
pointed five men as a sort of taX-collecting group, each man to retain 25 per cent of the 
first $2oo,ooo and 20 per cent on the remainder. The whole scheme was really a revival 
of the obsolete system of farming out the taXes, and was opposed by State Controller 
Ray L. Riley, who refused to pay the commissions. The idea of the contract seems to 
have come from Louisiana. See Los Angelts Times, January 12, 1936; November 19, 
1935; November :ao, 1935; also Santa Monica Outlook, November 18, 1935; Los Angeles 
Herald and E:rpress, November x6, 1935. 

"'Los Angeles Times, May 14, 1936. 
"Summary Report of the California Ta:r Research Bureau (1932), p. 93· 
"'Biennial Report of the State Controller (1924), p. 89; (1926), pp. 97, 107; (1928), 

pp. 57, 79; (1930), pp. 43• 155; (193:1), p. 23; (1934), p. 44· The retuxns for 1935 
and 1936 are taken from State Department of Finance, Division of Budgets and Ac­
counts, "Monthly Summary Financial Statement" (June, 1936). 

•• Motor Vehicle Fuel Tax Act of 1923, sec. 13, Revenue Lows of California (1924), 
p. 531. 

"The payments to the counties were made twice a year until 1931· References to 
these changes in the Motor Vehicle Fuel Tax Act, sec. 13, are: amendment of 1929, Cal. 
Stats. (1929), ch. 779, p. 1551; amendments of 1931 concerning quarterly payments 
and county use of funds, Cal. Stats. (1931), ch. 1081, p. 2285; Revenue Lows of Cali­
fornia ( 1936), pp. 478-480 . 

.. Motor Vehicle Fuel Tax Acto£ 1933, sec. 13~, Supplement to Revenue Lows of 
California of 1932 (1934), p. uS . 

.. These figures include the sums distributed from the motor vehicle registration fee 
and the fuel tax. See California Taxpayers' Association, "Income and Expenditures of 
Government in California;• in Ta:r Digest, vol. XIV, no. 4 (Apri~ 1936), p. u. The 
1935 and 1936 figures are taken from State Department of Finance, Division of Budgets 
and Accounts, "Monthly Summary Financial Statement" (June, 1936). 

'"Motor Vehicle Fuel Tax Act of 1923, sec. 13, Revenue Lows of California (1924), 
P· 531 • 

!il Cal. Stats. (1927), ch. 795, p. 1565 . 
.. Revenue Lows of California (1932), p. 368 • 
.. State of California, Department of Public Works, Division of Highways, California 

Highway Transportation Survey (1934), p. 77• 
G< Division of Highways, Statutes Relating to Division of Highways (Sacramento, 

1935), sec, 194, p. 37; sec. 203, p. 41. 
80 Senate Bill No. 561, Cal. Stats. (1935), ch. 29, p. 248; ch. 642, p. 1789. 
""Von 'I Ellsworth, "Annual Report of Research Department and Report on 1935 

State Legislation to the California Farm Bureau Federation;· in California Farm Bureau 
Federation Publications, Bulletin No. 25 (Berkeley, 1935), p. 7· 

"' "The ratios of urban vehicles to total vehicles for the respective road systems are as 
follows: 

State highways . .. . .. .. . .. . .. . . .. .. .. . 78.7 
Main county roads .................... 66.3 
Main city streets. .. .. . .. . . . .. . .. . .. .. . 89.1 

"The ratios for both city and county systems require some qualification. The per· 
centage for the county system would probably be lower if all roads, rather than only 
main roads, were included; and similarly, the percentage for city streets would be 
greater than indicated. Since the entire State system was covered, the ratio of 78.7 per 
cent is thoroughly representative and it agrees closely with the corresponding percentage 
distribution of 75.2 per cent for urban JKlpulation •• , • Only in the more isolated sections 
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do the urban owned vehicles drop below 6o per cent of all vehicles, and in all cases 
urban vehicles are over 40 per cent of the total even in some counties, such as Trinity, 
Plumas, and Alpine, which have no incorporated municipalities:'-state of California, 
Department of Public Works, Division of Highways, California Highway Transportation 
Survey (1934), P• 53· 

The half-cent is a minimum; the state may spend more on city streets. 
""In &port of the State Tax Commission (1917) the following statement was made 

(pp. 62, 64): "A close estimate for the year 1915 places the losses of the electric lines 
as a result of the jitney and motor bus competition, in round numbers, at $3,15o,ooo, 
and the losses of steam lines at $1,14o,ooo, a total of $4,29o,ooo; covering the first six 
months of 1916 the indications are that the losses this year directly attributable to this 
competition will exceed $5,ooo,ooo:· 

.. The Pacific Electric Railway estimated the tax loss as $240,000. See Report of the 
State Board of Equalization (1914), p. 22. 

00 Ibid., p. 29. 
111 lbid., p. 22. 
811 lbid., p. 23; Biennial Report of the State Controller (1914), p. 17 . 
.. Report of the State Tax Commission (1917) reads (p. 6o): "This Commission is 

disposed to look at the problem as being primarily a matter of regulation; that the security 
and service to the public is more vital than the matter of the taxation of the indus­
try .... Pure! y from the standpoint of taxation, therefore, the jitney bus is a subject for 
local revenue. The state can come in and tax only for state purposes, on a basis of regu­
lation. Localities are continually being deprived of property for local taxation by the 
extension and development of public utilities; therefore, to maintain that because the 
state is losing two hundred thousand dollars a year because of this new form of trans· 
portation it should levy a tax upon the jitney bus in order to recoup its losses is not 
logical or just. 

"The suggestion that a state tax be levied against the jitney bus .•• to compensate 
the state for loss of revenue occasioned by the intrusion of this new form of transporta­
tion does not seem warranted, because the jitney bus unlike the railroads and street 
railways would not be exempted from local taxation:' 

"Report of the State Board of Equalization (1916), pp. 8-u; Biennial Report of the 
State Controller (1916), p. 39· 

85 How much more does the state spend for highways because they are used for 
commercial transportation? How much thicker and wider do the roads need to be? In 
the Proceedings (1929) of the National Tax Association (p. 521) C. J. Bullock of Har­
vard University, formerly chairman of the association's committee on motor vehicle taxa­
tion, estimates the comparative cost for a macadam road to be $6,ooo or $7,000 per mile; 
for a road with improved surfaces for motor cars, $12,ooo per mile; for a road wide 
enough and thick enough for the motor truck and motor bus, $50,000 to $7o,ooo per 
mile, practically a subsidy, "and yet these people want to be taxed like everybody else:' 
For general discussions of the question of commercial motor vehicle taxation, cf. Merlin 
H. Hunter, "Report of the Committee on the Taxation of Commercial Motor Vehicle 
Transportation;• in ibid. (1929), p. 468; (1930), p. 135. 

,. Cal. Stats. (1923), clx. 341; Revenue Laws of California (1924), p. 525 . 
., Sec. 6 of the 1923 act, Revenue Laws of California (1924), p. 526. 
18 Sec. 8 of the 1923 act, ibid., p. 527. 
118 Biennial Report of the State Controller (1924), p. 14. 
TO Report of the State Board of Equalization (1924), p. 8. 
n Cal. Stau. (1925), ch. 412, p. 833. The law of 1923 was repealed July 24, 1925. 
"'Ba.on Service Corporation v. Fred C. Russ as Captain of the Fresno County Traffic 
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Squad, 199 Cal. 21; Report of the State Board of Equalization (1926), p. 9· In the 
board's report for 1928 (p. 13) appeared the following statement: "All litigation in­
volving the constitutionality of the quarterly motor vehicle transportation license taX 
was determined in favor of the state in the latter part of 1926:' 

"'In re Paul Schmolke, 199 Cal. 42; Report of the State Board of Equalization (1926), 
p. 9· 

"'California Constitution, Art XUI, sec. 15; Revenue Laws of California (1932), 

PP so-52 • 

"'Ibid. These rates were fixed by the Constitution, but the legislature was given power 
to change them. 

'"Ibid. 
TT Political Corle, sec. 3664a; Revenue Laws of California (1932), p. 102. This amend· 

ment of 1929 came as a result of a California Supreme Court decision, Alward v. fohn­
son, 208 Cal. 359; affirmed by the United States Supreme Court, z82 U. S. 509. 

"A stage line operated over the public highways, between fixed termini and over a 
regular route, and undertaking for hire or reward, to transport from place to place pas­
sengers and the goods of such as choose to employ it, is a common carrier within the 
meaning of this section, and is subject to the taX provided by this section, even though 
it is devoted chiefly to the carrying of the United States mails and parcel post:'­
Revenue Laws of CalifOrnia (1932), p. 51 • 

.,. Almost all municipalities in the state levy an operating or business taX for the opera· 
tion of motor vehicles for the transportation of property for compensation. These levies 
approximate $1 ,ooo,ooo per year • 

... Biennial Report of the State Controller (1928), p. 76; (1930), p. 22; (1932), p. 8; 
(1934), p. 28. 

'"CalifOrnia Constittttion, Art. XIII, sec. 15, Revenue Laws of CalifOrnia (1932), p. 50. 
81 Biennial Report of the State Controller (1926), p. 14. In his 1928 report the Con· 

troller wrote (p. 10): "It was impossible to carry into effect the old taX and its applica· 
tion has caused innumerable hardships to individual operators that will be augmented 
when this office begins the collection of judgments. Many truck owners will be forced 
out of business within the next few months:' 

.. Cal. Stats. (1927), ch. 843, p. 1708 • 

.. Report of tlu: State Board of Equalization (1928), p. x8: ''To equalize the taX bur· 
den between companies subject to gross receipts taXation and those who are not, we 
recommend that the California vehicle act be amended to require all those who operate 

, for hire to secure special licenses at fees which will be materially greater than those 
now prescribed for commercial vehicles generally. It is submitted that persons so using 
the highways derive more than usual benefit and should pay accordingly:• 

a. Proposition No.8 at the election of 1928; Cal. Stats. (1929), ch. 78o, p. 1553. 
66 Cal. Stats. (1927), ch. 844, p. 1708. The State Controller in his report for 1928 

wrote (p. 10): "It is difficult to understand why any freight carrier continues to cling 
to the fiction of value in a franchise that will impose a gross taX upon the operation. Tax 
competition will ultimately force all taxing of freight motor transportation to a weight 
basis as a proper measure of highway use:• The rates for 1929 have already been given 
in this chapter. 

,. Final Report of the Cali(Omia Tax Commission (1929), p. 106; Summary Report 
of the CalifOrnia Tar Research Bureau (1932), pp. Ioo-104. 

"'Frost Trucking Company v. Railroad Commission, 271 U. S. 563; People v. Lang 
Transportation Co. et al., 217 Cal. 166; 17 Pac. (::r.d) 72.1; People v. Duntley, 217 Cal. 
150; 17 Pac. (2d) 715. According to the 1932 Report of the State Board of Equalization 
(p. I 6) the decisions just mentioned have "resulted in the elimination of some five 
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hundred carriers from the State tax roll and consequent shrinkage in revenue of more 
than $4oo,ooo:' 

08 Ibid., p. 17. "It is well established law that the highways of the state are public 
property; that their primary and preferred use is for private purposes; and that their 
use for purposes of gain is special and extraordinary, which, generally, at least the legis­
lature may prohibit or condition as it sees fit:'-Stephenson v. Binfard, 287 U. S. 251, 
at p. 264. See also comment in National Tax Association, Proceedings (1934), p. 296. 

80 Smate Journal (1933), pp. 815, II 50,2564,2635. The law was Senate Bill No. 125. 
Cal. Stau. (1933), ch. 339, p. 928. 

00 Motor Vehicle Transportation License Tax Act of 1933, sec. 5, Supplement to Rev­
tnue Laws of California of 1932 (1934), p. 213; Cal. Stats. (1933), ch. 339· 

01 Motor Vehicle Transportation License Tax Act of 1933, sec. 14, Supplement to 
Revmur: Laws of Califarnia of 1932 (1934), p. 220. 

•• Motor Vehicle Transportation License Tax Act of 1933, sees. 5, 8, 9, ro, 12. 

$11/bid., sec. 9· 
"Motor Vehicle Transportation License Tax Act of 1933, sec. 13, as amended, Cal. 

Stats. (1935), ch. 780, p. 2176. 
86 Biennial Report of the State Controller (1934), p. 44· The 1936 figure is the esti­

mate of the California Automobile Association . 
.. Revenue Laws of California (1936), p. 486; Corporation Tax Service, State and 

Local, Califarnia (New York, 1935), p. 499-5, sec. 4502.1. 
01 Motor Vehicle Transportation License Tax Act of 1923, sec. 1e, Revenue Laws of 

California (1924), p. 525; Political Code, sec. 366sa. Revenue Laws of California (1932), 
p. 112; Motor Vehicle Transportation License Tax Act of 1933, sec. 1d, Supplement to 
Revenue Laws of California of 1932 (1934), p. 21 I; Revenue Laws of California (1936), 
p. 486 . 

.. Final Report of the Califarnia Tax Commission (1929), p. 102. 
"'Summary Report of the California Tax Research Bureau (1932), p. II2. 
100 Von T. Ellsworth, "Report of the Research Department of the California Farm 

Bureau Federation on the Taxation of Automobiles;· in California Farm Bureau Federa­
tion Publications (Berkeley, January I, 1931), Bulletin No. 12, p. 2. 

101/bid. 
102 "Tbe same amount of money as is now obtained from the personal property tax 

on automobiles could be obtained by an increase in the rate of the state motor vehicle 
license tax, with a relatively small addition to the state cost of administration. Of more 
importance than the reduced administrative cost, is the fact that the substitution of a 
heavier state license tax so designed as to yield the same amount as produced by the 
present license and personal property taxes would appreciably lower the tax burden 
for those automobile owners now paying the local personal property tax on their cars, 
since the burden would be spread over all of the cars in the state, including those now 
evading the local personal property tax:'-final Report of the California Tax Commission 
(1929), p. 103. 

108 Von T. Ellsworth, "Report of the Research Department of the California Farm 
Bureau Federation on the Taxation of Automobiles in California;' in California Farm 
Bureau Federation Publications (1931), Bulletin No. 12. 

'""'Proposed Amendments to the Constitution and Proposed Laws to Be Submitted to 
tl1e Electors of the State of Califarnia at the General Election to Be Held Tuesday, No­
vember 4, 1930 (Sacramento, 1930), p. 23. 

'""Frank F. Merriam, Budget for the Biennium 1935 to 1937, p. vi. Both Ray L. Riley, 
the State Controller, and Fred E. Stewart, of the State Board of Equalization, opposed 
this recommendation on the ground that the value tax belonged to the counties. 
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106 Cal. StaJJ. (1935), ch. 362, p. 1312, approved June :1.5, 1935; effective Septembu 
16, 1935. The act was Senate Bill No. 1119. California Corporation Ta:r Service, ll 
(1935), 895-134; Revenue Laws of California (1936), p. 40:1.. The legislation was re· 
enacted by the 1937 legislature. Cal. Stats. (1937), ch. 6, p. 62, and ch. 649, p. 1778. 

1M Practically, the decision was important to vetuans, who are exempted from the 
property tax to an amount of $1,000 assessed valuation. See the Santa Monica Outlook, 
January 15, 1936. 

108 The case was the suit of Los Angeles County, brought by County Counsel E. W. 
Mattoon, against Ray L. Riley, State Controllu, for $4oo,ooo of the value tax. Riley 
maintained that the state cannot legally collect taxes for cities and counties, and doubted 
the constitutionality of the law. See the Los Angeles 1imes, June 30, 1936. The Cali· 
fornia Farm Bureau opposed the withdrawal of the pusonal propCity tax on automobiles 
from local tax rolls. See Von T. Ellsworth, "Pending Tax Legislation in California;• in 
Farm Bureau Monthly, vol. VIII, no. 8 (June, 1935). "Attorney Genua! Webb previously 
had ruled that the new automobile tax is a tax on proputy and, therefore, the vetCians 
are entitled to exercise their $10oo exemption privilege. Riley contends it is not a prop­
erty tax, but a privilege tax, and the exemption is illegal:'-Las Angeles 1imes, Jan· 
nary 1, 1931. 

The receipts from the tax have been estimated at approximately $xo,ooo,ooo for 1936. 
Under the present system of distribution, the state would have more than $6,ooo,ooo 
annually with which to met the interest and redemption charges on the state highway 
bonds, which cost $8,104,000 biennially, or $4,052,000 a year. Thue is a surplus of 
$2,ooo,ooo for the general fund. 

100 "Considering the taxes from the point of view of their relation to highway expendi­
tures, the California automobile taxes meet a larger share of state and local highway ex· 
penditures than in most states. In fact only three states in 1927 met a larger proportion of 
their highway expenditures from motor vehicle license and gasoline taxes. This is in 
part the result of the greater all-year-round use of cars which increases the yield of the 
gasoline tax, and in part the result of the relatively low highway expenditure per car. 
The average state and local highway expenditure per registered car in the United States 
was about double the expenditure pu car in California in 1927. No othu state had as 
low a cost per car in that year:'-Final Report of the California Ta:r Commission (1929), 
p. 103. It is estimated that special highway taXes will bring in more than Sso,ooo,ooo 
in 1936. 

11° Cf. "An Act to Increase Employment by Authorizing an Appropriation to Provide 
for Emergency Construction of Public Highways and Related Projects;• approved June 18, 
1934, 48 U.S. Stats. at Lorge (1934), p. 995· 

111 This amount did not include special appropriations from the general fund for 
bridges, etc. Cf. Governor James Rolph, Budget for 1931""1935 {Sacramento, 1933); 
Assembly Tournai (1933), p. 47; Senate Tournai (1933), p. lii5· 

m FrankE Merriam, Budget of the State of California for the Biennium Tuly 1, 1935, 
to Tune 30, 1937 (1935), p. xiv. 

118 Division of Highways, California Highway Transportation Survry (1934), p. 23. 
11

' Ibid., pp. 39, 75, 76, 
"'The state's road-construction equipment cost $3,ooo,ooo, that of the counties 

$xz,ooo,ooo. See the Los Angeles 1imes, March 3, 1935· 
110 Division of Highways, California Highway Transportation Survry (1934), p. 72. 

"These two sources of revenue vary in relative importance from county to county. The 
former, or rural road tax, is the chief source of revenue duived from local taxation for 
county road purposes in most counties of the state. The counties, exclusive of the city and 
county of San Francisco, expended in 1929, $z6,264,938.68 on county roads. The same 
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group of counties recci'"ed from the motor vehicle and fuel taxes in 1929, $13,0S8,;7o.;o. 
The di.Jference between the abo'"e figures, $r3,206,368.x8, represents the amount to be 
raised by the counties from local taxation. Applying the usual rate of 40 cents per $roo 
of assessed valuation to $2,018,292,938, the total assessed value of outside property, it is 
found that tbe amount raised from the rural road tax is approrimately $8,073,172. This 
lw·es a balance of $;,133,196 to be raised chiefly by a general levy on all county prop­
erty:'-Yon T. Ellsworth, "Report of the Research Department of the California Farm 
Bureau Federation, etc.~ Bullt:tin No. 14 (1931), p. 4· 

ur Statement of Governor Merriam, February 28, Los A.ngt'lu Timu, March 1, 1935· 
rn Los Angt'lu Hl!'f'ald and Exprus, March 22, 1935· 
ru "A few years ago we h:l.d a two cent gas tax. At that time I argued to the legis­

lature that two cents was adequate. It: was only proposed to spend $.z; m.illion per bien­
nium for roads, which was enough. The two cent tax would provide over $15 million, 
which it did. But the legislature increased the tax to three cents, and the state spends 
now $4o.ooo,ooo a biennium. Merely because we had the money, the amount spent was 
increased $t;,ooo,ooo:'-Ray L Riley, in Commonwealth Club of California, Transac­
tioru, 29 (Mav 7, 1935), 326. 

lliD ~fer lin H. Hunter, "Report of the Committee on the Ta:tation of Commercial Motor 
\'ebicle Transportation;· in 1'\ational Ta.'t Association, Procuding; (1929), p. 468. 

l.tl See the discussion upon this point in H. Dewey Anderson, Our California Stm 
Taus (Stanford L"niversity Press, 1937), pp. 266-268. 



V. THE TAXATION OF BUSINESS 

T
HE HISTORY OF THE TAXATION OF BUSINESS in California from I9II 

to the present time is replete with interesting developments. 
Part of this story has already been traced in a preceding chapter 

dealing with the separation of sources of revenue. It was there that the 
gross receipts tax upon public service corporations was discussed. It 
was this tax which, throughout the separation period, constituted the 
mainstay of revenue for the state government. The gross receipts levy 
as applied in California revealed certain advantages and certain dis­
advantages. In general it conformed to the canons of simplicity and 
adequacy, but it also displayed rigidity and inflexibility and failed to 
achieve equality in the distribution of the tax burden as between cor­
porate and common property, as between classes of corporations, or 
as between individual corporations within the same class. The succes­
sive rate adjustments were painful evidence of the deficiencies of the 
gross receipts tax in these particulars. Yet it can be said that the gross 
receipts ~ethod of taxing the public utilities was a distinct improve­
ment over the procedure which prevailed prior to I9II· As between 
local assessment and taxation of such property on an ad valorem basis 
and state taxation of it on a gross receipts basis, there could be little 
difficulty in making a choice. 

It is not, however, the purpose of this chapter to delve further into 
the various phases of the gross receipts tax, particularly in view of the 
fact that that levy has recently been abandoned by the state in order 
that utility property, centrally assessed, might be available for taxation 
by the localities.1 Since January I, 1935, the state has been applying to 
the utilities the comparatively new franchise tax.• The history of busi· 
ness taxation in California, other than as it has related to the gross 
receipts tax formerly applicable to the utilities, has revolved around 
the old license and franchise taxes, the taxation of insurance companies, 
of banks, and of the general type of financial, manufacturing, mer­
cantile, or business corporation. The discussion of these matters con­
stitutes the scope of this chapter. Obviously within the confines of this 
one chapter no adequate consideration could be given all the many 
technical details necessarily involved in business taxation. The treat­
ment, therefore, will be limited to what seem to be the essential as­
pects in the development of business taxes in California. 

1 For notes, see below, pp. xso-x62. 

c 124 J 
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Upon a fair appraisal of the circumstances, it can be said that Cali­
fornia never had any really adequate system of business taxation up 
until at least the time of the enactment of the Bank and Corporation 
Franchise Tax Act of 1929. Such taxes as were employed-"camou­
flaged as property taxes or taxes in lieu of property taxes"-were not 
particularly well related one with another, a situation which impressed 
the 1929 tax commission if we may judge by reference to its proposal 
to set up a modern system of taxes on business alongside a modified 
property tax and a tax on persons! But more will be said of these later 
developments in due course. We may well begin the outline of business 
tax development in California by brief reference to the old license tax. 

This tax was first imposed in 1905,' with an annual levy of $10 upon 
every corporation for the privilege of doing business in the state. Its 
original purpose was to support the service of keeping an accurate 
record of existing corporations and of deleting from the records those 
which had ceased to exist. Revenue, however, came to be the primary 
consideration." The tax evolved into a graduated levy based upon the 
amount of the par value of the authorized capital stock.0 Partly because 
of the supposition that the tax was unconstitutional,' it was repealed 
by the 1913 legislature" but, after reversal by the State Supreme Court 
of its previous ruling,• was reenacted by the 1915 legislature'• at appre­
ciably higher rates than had formerly applied.u With the exception 
of the fiscal year 1914-1915, the tax was then in force from 1905 to 
1927, in which year it was finally repealedu upon invalidation by the 
State Supreme Court.13 The yield of the tax for the period of its ex­
istence was as follows :16 

1905-1906 ..... ~139,000 1913-1914 ..... ~741,000 1921-1922 ... ~ 991,000 
1906-1907 ..... 304,000 1914-1915..... 9,000 1922-1923 ... 1' 118,000 
1907-1908 ..... 663,000 1915-1916 ..... 774,000 1923-1924 ... 1,263,000 
1908-1909 ..... 664,000 1916-1917 ..... 784,000 1924-1925 ... 1,316,000 
1909-1910 ..... 746,000 1917-1918 ..... 758,000 1925-1926 ... 1,357,000 
1910-1911 ..... 872,000 1918-1919 ..... 757,000 1926-1927 ... 1,375,000 
1911-1912 ..... 844,000 1919-1920 ..... 847,000 1927-1928... 24,000 
1912-1913 ..... 799,000 1920-1921 ..... 937,000 

The corporation license tax, aside from meeting with constitutional 
difficulties, encountered various other obstacles which contributed to 
its final abandonment. It was reenacted in 1915 partly to make up for 
the loss of revenue-approximately $8oo,ooo a yearu-which had been 
incurred as a result of the repeal of the poll tax by initiative amend-
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ment voted upon at the November, 1914, election. The law was not 
restored, however, without opposition. The corporations complained 
of the combination of a license tax with a franchise tax18 and insisted 
that unincorporated competitors would be given further advantages 
if the license tax were renewed.1

' 

The 1917 California tax commission made certain observations upon 
the tax, directing attention to certain inequalities which arose under it 
and criticizing the administration of the law." It pointed out first that 
the license tax was more burdensome upon the smaller companies in 
terms of gross or net receipts and reported full value of property, yet 
was not necessarily unjust because of that fact, for the reason that if 
overcapitalization existed the fault lay not with the tax or its method 
of application but rather with the financial structure of the corpora­
tion. Next the commission noted that inequality had arisen because of 
the nonapplicability of the tax to public service and other corporations 
taxed exclusively for state purposes. The utility taxes were presumably 
equated to the burden resting upon general corporations as a result 
of taxes on their franchise and property values. The commission sug­
gested, as a remedy, the fixing of taxes upon the utilities at a rate high 
enough to cover the additional burden reflected by the license tax. 
Finally the commission drew attention to the inequality because of 
the franchise and license taxes as between incorporated and unincor· 
porated enterprises. It proposed as a solution the application of an in­
come tax to individuals and unincorporated concerns only."" 

So far as the law's administration was concerned, the procedure of 
forfeiture of charters for nonpayment of the tax was held to be"un­
usual and extremely severe" and "the method of revivor under our stat· 
utory provision was questionable:' Elsewhere the administration of the 
law by the Secretary of State had been held to be inadvisable, as in· 
volving duplication of tax administration and collection agencies, and 
the suggestion had been made that the State Controller might well 
have assumed responsibility for the collection."' 

Aside from the old license tax a second type of corporation levy was 
the old franchise tax."' The story of this tax finds its beginnings in the 
observations of the 1906 commission on revenue and taxation upon 
the question of franchise taxation. This commission recognized sev· 
eral types of corporate franchises-to be, to do or to act, special, and 
general-that properly might be subject to taxation ... It found existing 
in California, as elsewhere, a strong demand for the taxation of these 
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franchises. This demand it attributed to the sense of justice requiring a 
distribution of tax burdens in proportion to ability, to "popular discon­
tent with the confessed failure of our present taxing system to reach 
the wealth invested in public and private securities;' to the"recklessness 
and jobbery" which had characterized the granting of special fran­
chises for the use of city streets, and to "the feeling that the granting 
of franchises makes private property out of what, in the nature of 
things, is public property, and that ... private corporations are in such 
instances using public property:,. 

With respect to the general franchise, with which we are here con­
cerned," the commission remarked that its taxation was"a much vexed 
question in California at the present time. Corporations generally pro­
test loudly that it forms an unjust discrimination against them, and 
the assessors are, for the most part, doggedly determined to put such 
property on the assessment rolls in accordance with a strict interpreta­
tion of the law and the Constitution, which has been made by the 
Supreme Court. The friction at this point is intense, and the feud be­
tween the corporations and the assessors over it is growing more bitter 
every year:''" The view of the assessors was that there should be no 
neglect of the opportunity to make the corporations pay their fair share 
of the ta."<es; the view of the corporations was that the assessors en­
joyed the exercise of an unjustifiable arbitrary power.• The commis­
sion also commented upon the likelihood of discrimination against the 
corporation. "It is a question;' it said, "open for serious consideration, 
whether the taxation of such a franchise, tantamount to the taxation 
of the good will, against corporations, while similar items of property, 
if this be property, are not assessed against individuals and firms, does 
not constitute an unjust discrimination against corporations:'rr 

It was in this atmosphere that the commission studied the taxation 
of the corporation franchise, which at that time was in the hands of 
local assessors and administered upon the familiar general theory of 
the corporate excess. The commission recognized that the "whole mat­
ter of the taxation of franchises is in an extremely unsatisfactory con­
dition:'"' It expressed no doubt that there was "an element in the value 
of corporate property which is over and above the value of the tangible 
and physical property:•• This element of value was attributable to the 
income or earning power of the corporation and if, as in Europe, cor­
porations should be taxed upon such a basis the "vexed question" would 
disappear. The commission recommended a general franchise tax upon 



I28 STOCKWELL: STUDIES IN CALIFORNIA STATE TAXATION 

an authorized capital stock basis at a rate of one-twentieth of one 
per cent. Before it was submitted to the voters in 1908, however, the 
proposed rate was changed to a specific scale of moderate rates. As has 
been noted in the chapter on separation of sources, Amendment No. I, 

containing this provision among others, failed of passage. When re­
submitted in 1910 it called for a one per cent rate upon a value of the 
franchise to be fixed by the State Board of Equalization. This change 
seems to have been a concession to prevailing sentiment which appar­
ently favored the continuation of a method of franchise taxation with 
which there was some familiarity.80 The essential difference was that 
assessment was made a central rather than a local function. This ob­
viated the difficulties with local assessment under the rule that the 
f;anchise was taxable at the principal place of business of the company. 
Naturally corporations had selected as their principal places of business 
the counties in which the assessors gave them favorable treatment. 
Said the 1910 commission on revenue and taxation, "The amendment 
makes no change except to transfer the administration of the law from 
the counties which have not succeeded in collecting these taxes to the 
state which can do so with certainty and uniformity!' .. 

Having traced the origin of the old franchise tax which existed from 
19n to 1928, we may now turn to a consideration of certain matters 
concerning its administration during these years. One of the major 
problems related to the valuation of the franchise. This task of valua­
tion, as just stated, by terms of the constitutional amendment, devolved 
upon the State Board of Equalization. This board continued in gen· 
eral the method of the corporate excess which had been followed by 
the local assessors ... That the procedm-e proved unsatisfactory seems 
evident from the frequent testimony to that effect and from the re­
curring litigation surrounding the valuation of these franchises. 

The Board of Equalization in its I9I3-I9I4 report seemed somewhat 
on the defensive, for it argued at some length against the adoption of 
any rigid rule of franchise assessment ... It considered that the Constitu­
tion, statutes, and decisions of the courts were "all the authority and 
law necessary for the equitable assessment of franchises!'" It contended 
that no rigid rule could be devised which would apply alike to all the 
differing kinds and classes of corporations; that any such rule would 
deprive the board of power to follow the spirit where the letter of the 
law worked hardship; that since no strict rule of valuation was laid 
down for any other kind of property, there was no reason why such 
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should be done for franchises; that there were many companies for 
which, although a valuation might properly be made, there would be 
lacking the necessary data to make them fit into any rule; and finally 
that a rigid rule would restrict the power of equalization between 
companies. 

The board's comments upon some of these points, and certain of its 
ensuing remarks, are illuminating in that they reveal the factors which 
played a part in the determination of the franchise values. Such factors 
as amount and kind of property used, amount of profits, and stock 
values were of course significant. The board insisted that it did not act 
arbitrarily and without rules. "Quite the reverse is the case. Thus, we 
have classified the companies definitely into: (a) general franchises; 
(b) oil companies; (c) water companies; (d) mining companies, and 
require different reports from each. Thus, water companies are re­
quired to report mileage of pipe lines; oil companies, acreage, wells 
producing, gravity of oil, etc., and so on, a series of facts all throwing 
light in one way or another on values:"'" Later on in this same report 
the board comments upon a change made by the 1913 statute"" which 
eliminated the alternative of presentation by a corporation to the board 
of, in effect, an asset or an income statement, thereafter requiring both 
to be made. "This was a very salutary provision. The board was en­
abled thereby to make comparison of the volume of business done by 
the different corporations. Moreover it enabled the board to compare 
the gross business done and the net results obtained by the many cor­
porations engaged in identical business, and thereby establish a greater 
equality in fixing the tax. Again a showing of gross and net business 
done is often a fair index of stock values, which is a paramount feature 
in franchise ascertainment:"" 

The 1927 revision of the statute read: "All franchises, other than 
those of the companies mentioned in sections 36640, 3664b, and 3664c 
of this code, shall be assessed at their actual cash value, after making 
due deduction for good will, in the manner hereinafter provided, and 
shall be taxed at the rate of one and eight-tenths per centum each year, 
and the taxes collected thereon shall be exclusively for the benefit of 
the state:,. This provision for "due deduction of good will" in cor­
poration franchise assessment was declared unconstitutional.• In the 
same case it was ruled that since franchise meant "corporate excess" 
an assessment made upon this basis was a legal method of valuation, 
and the valuation so made, in the absence of fraud or mistake, was 
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final. The board was not bound to accept the figures submitted by the 
corporation in its annual report, but might fix values entirely within 
"its best discretion!"" The rule established for foreign corporations do­
ing an interstate business was that assessment upon the basis of total 
worth-aggregate security values minus the value of tangible prop­
erties-might be made with subsequent apportionment upon the basis 
of a ratio between intrastate business in California and the total busi­
ness of the corporation."" 

The preceding discussion relative to the valuation problem has been 
selective and typical rather than exhaustive. But enough may have 
been said to emphasize the difficulties and dissatisfaction inherent in 
the method pursued. From 1912, when the Attorney General observed 
that many corporations, both foreign and domestic, were attacking 
the state assessment of the corporate franchise upon various grounds, 
down to the termination of the tax in 1928, the assessment of fran­
chises was never carried through with complete satisfaction to all con­
cerned." The 1910 commission had expressed the hope that the transfer 
of the administration of the tax from local to central authority would 
result in "certainty and uniformity:' Another commission, making in­
quiry after the lapse of twenty years, concluded that such hope had 
"not been completely fulfilled. The evidence before the Commission 
indicates that, from the point of view of the taxpayer, the present fran­
chise tax is an arbitrary tax, the amount of which it is impossible to 
anticipate and accrue. The taxpayers complain that they are unable to 
secure any explanation as to the basis on which the assessments are 
made, although it is generally understood that the underlying proce­
dure is primarily that of the old corporate-excess method. Gauged as a 
device in a general property tax system designed to supplement local 
assessments of tangible property, the present franchise tax appears to 
be open to criticism, both because, if it succeeds in attaining its object, 
it is unjust, and because it does not succeed in attaining its object!''" 

A second major problem in connection with the old franchise tax 
had to do with the inequality in distribution of tax burden which re­
sulted under it. A brief presentation of this matter must suffice. Six 
years after the tax had become effective, the commission reporting in 
1917 set forth the results of its extensive study of the working of the 
law." It noted first of all that in the six years of operation of the law al­
most no attempt had been made to classify systematically the different 
corporations and to determine equity as among them. A study of some 
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18,ooo corporations, based on 1915 records, was made. The study re­
vealed, "almost without exception" on the basis of any standard avail­
able, whether gross or net receipts, assessed or true value, that the tax 
was extremely heavy upon the smaller companies. Likewise the com­
mission found ''striking" differences between the different classes of 
corporations, which was "both modified and intensified when the char­
acter of the business is known:' 

The study of the burden of the franchise tax made a decade later 
by the commission reporting in 1928 .. corroborated the conclusions 
reached in 1917. This commission viewed the franchise tax problem in 
its proper setting in a modified system of business taxation. More par­
ticularly it was concerned with the proposal for a new franchise tax 
as a means of validating the new method of bank taxation under con­
sideration. In this connection it inquired into the burden of the exist­
ing franchise tax plus personal property taxes in terms of percentage of 
net income of concerns subject to it. It was these two taxes upon ordi­
nary corporations that the commission considered comparable with 
the share tax upon banks. It found that there was wide variation among 
groups, the range being all the way from nine-tenths of one per cent 
for investment and finance companies, excluding banks, to 6.7 per cent 
for oil companies. Likewise marked variation of burden was found 
to exist within each group. Although extreme instances,46 the commis­
sion said, were not especially significant, yet, with elimination of the 
25 per cent paying the highest proportion and the 25 per cent paying 
the lowest proportion of income in taxes, there were still to be found, 
in the middle half of several groups, some corporations paying at least 
five times as much in terms of income as others. This was found to be 
true of oil, mining, agricultural, water, and miscellaneous corpora­
tions!' The commission also found that the burden of the existing 
franchise and personal property taxes varied with the amount of net 
income as well as with the kind of business. The average business cor­
poration with an income under $25,000 paid "more than four times 
as much in taxes, in proportion to its income, as the corporation with 
an income of $r,ooo,ooo or more:"" The conclusions, of course, would 
be similar if merely the franchise tax itself in terms of ratio of net in­
come were considered." 

The discussion of this tax may conclude"" with a word of evaluation 
in addition to what has already been said on this subject. The tax never 
yielded substantial sums as compared with the total of state costs, and 
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as time passed it provided a diminishing percentage of the total state 
revenues. In 1912 the yield was not far from ro per cent of these rev­
enues, whereas in 1926, for instance, the yield was less than 5 per cent 
of them. The financial results of the franchise tax, as summarized by 
the State Board of Equalization"' are given in the table below. 

TABLE 12 
STATISTICAL HisTORY OF THE FRANCHISE TAX 

Year of Rate of tax Number of Total tax A 11erage tax per 
assessment per $100 franchises assessed assessed corporation 

1911 ............ 1.0 18,264 $1,667,970 $ 91.873 
1912 ............ 1.0 18,109 1,630,898 90.060 
1913 ............ 1.0 18,866 1,575,495 83.510 
1914 ............ 1.0 19,322 1,761,946 91.188 
1915 ............ 1.2 20,376 1,938,565 95.139 
1916 ............ 1.2 18,098 1,957,797 108.177 
1917 ............ 1.2 16,713 2,104,013 125.891 
1918 ............ 1.2 17,083 1,972,425 115.462 
1919 ............ 1.2 16,615 2,034,270 122.435 
1920 ............ 1.2 18,568 2,321,805 125.044 
1921. ........... 1.6 19,003 3,147,026 165.606 
1922 ............ 1.6 19, 116 3,179,052 166.303 
1923 ....... .... 1.6 20,479 3,497,052 170.761 
1924 ............ 1.6 22,473 3,931,996 174.965 
1925 ............ 1.6 23,521 3,950,084 167.938 
1926 ............ 1.6 24,578 4,057,026 165.067 
1927 ............ 1.8 26,606 4, 725,215 177.599 
1928 ............ 1.8 28,304 4,691,340 165.748 

The franchise tax had many critics and comparatively few defend­
ers. Perhaps the substance of the criticism can be stated in the words 
of one of the members of the 1929 tax commission: "This is a tax which 
has never been understood, is arbitrary, and is subject to many varia· 
tions and has never been a satisfactory form of exaction:' .. The com· 
mission in its preliminary report found a basic objection to lie in the 
fact that the franchise tax was essentially a property tax from the theory 
of which the trend in modern tax reform was distinctly departing. 
The franchise tax was lacking in adequacy as a modern business tax 
in that it failed to fit into a prospective system of business taxes imposed 
where the business activity was carried on and measured by the earn· 
ings of the business or by some approximation to those earnings ... 
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We may now continue the review of business taxation in California 
by turning to a consideration of the developments leading up to the 
new franchise tax which became operative in 1929 in pursuance of a 
constitutional amendment of November, 1928, and subsequent en­
abling legislation. This further discussion of business taxation is neces­
sarily bound up with the interrelated questions of the taxation of banks 
and of intangibles. Hence all three of these matters will be considered 
together as component parts of a complete problem. No extended dis­
cussion, however, of the taxation of intangibles will be given because, 
until very recently, this constituted local taxation rather than state taxa­
tion with which this study is concerned. 

The story begins with and in a sense ends in the procedure or method 
followed by the state in the taxation of banking and, particularly, of 
national banking institutions. Prior to 1910, at which time Constitu­
tional Amendment No. 1 was adopted, providing, among other things, 
for a share tax upon banks, the taxation of banking institutions in Cali­
fornia was in a very unsatisfactory state ... With this part of bank taxa­
tion history, however, we are not here primarily concerned. Suffice it to 
say that the revenue commission reporting in rgo6 recommended the 
adoption of a share tax method, which would keep within the restric­
tions of the federal statute relating to taxation by the states of national 
banks and at the same time obtain a more adequate contribution from 
banking institutions. It should perhaps be stated at this point that states 
may not tax national banks except under conditions laid down by 
Congress.'" Since this phase of the whole problem of bank taxation 
in the United States has been told often and well,00 there exists no 
necessity here to delve deeply into the origin, evolution, and conse­
quences of section 5219 of the Revised Statutes of the United States 
which governs the taxation by states of national banks. 

At the time when Amendment No. I was adopted in California"' 
there was available but one method, namely, the ·tax on shares, by 
which states could tax national banks. The language of section 5219 
at that time read as follows: 

"Nothing herein shall prevent all the shares in any association from 
being included in the valuation of the personal property of the owner 
or holder of such shares, in assessing taxes imposed by the authority of 
the state within which the association is located; but the legislature of 
each state may determine and direct the manner and place of taxing 
all the shares of national banking associations located within the state 
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subject only to the two restrictions, that the taxation shall not be at a 
greater rate than is assessed upon other moneyed capital in the hands 
of individual citizens of such state and that the shares of any national 
banking association owned by non-residents of any state shall be taxed 
in the city or town where the bank is located, and not elsewhere. Noth­
ing herein shall be construed to exempt the real property of associations 
from either state, county or municipal taxes, to the same extent, ac­
cording to its value, as other real property is taxed!' 

In pursuance of this permissive authority and upon authority of the 
amendment to the California Constitution, the legislature provided 
for the new method of taxing banks.'" Its essential features were ( 1) 
taxation of real estate of the bank (but not of its personal property) 
at the local property tax rate and ( 2) taxation by the state of the shares 
of stock upon the basis of the capital, surplus, and undivided profits, 
with a deduction for the assessed value of the bank real estate ... This 
was the method of bank taxation employed in the state from I9II 

to 1928. Table 13 is reproduced from the special report of the tax com­
mission and reveals the statistical history of the tax."' 

In general, the method in California of taxing banks upon the share 
basis proved to be fairly satisfactory. The yield of the tax was substan­
tial, even though as against this virtue there were occasional complaints 
of undue and unequal tax burdens. Perhaps in evaluating this tax it 
may be well to recall the words of the 1928 commission report: "In gen­
eral, the experience under the present plan of taxing banks has been 
good. The method provided is definite, and there has been no com­
plaint of discrimination as among banks. The rates have been changed 
on three occasions, and although these changes, and particularly the 
change made in 1921, provoked considerable controversy, and although 
some of the bankers now feel that they are heavily taxed, it may be 
said that the present method has given fair satisfaction both to the 
state and to the brulks:,.. 

But this plan of taxing the banks, however satisfactory, was not des­
tined to continue, largely because of forces beyond the control of the 
state. States other than California were also affected. The story is famil­
iar to students of tax problems and need not be repeated in detail. The 
whole difficult problem was precipitated by Supreme Court decisions 
interpreting the conditions under which the states were permitted to 
tax national banks. It has already been pointed out that the national 
banks, as creatures of the federal government, are taxable by the states 
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only within the limitations set by federal law. The National Banking 
Act of x864 authorized taxation of the shares of national banks to 
holders thereof subject to two conditions. The rate of tax was not to 
exceed the rate imposed on other moneyed capital in the hands of in­
dividual citizens coming into competition with national banks and the 

TABLE 13 

TAXES LEVIED ON BANKS AND THE RATES APPLIED, BY YEARS, 1911-1928 

Taxes levied 
(in thousands of dollan) 

Rates applied Fiscal Period covered 
year (percentage) 

National State Total banks banks 

63 1911-1912 ............... $ 835 $ 804 $1,639 1.0 
64 1912-1913 ................ 873 828 1, 701 1.0 
65 1913-1914 ................ 915 864 1, 778 1.0 
66 1914-1915 ................ 946 886 1,831 1.0 
67 1915-1916 ................ 1,153 1,075 2,228 1.2 
68 1916-1917 ................ 1,170 1,066 2,236 1.2 
69 1917-1918 ................ 1,152 1,063 2,215 1.16 
70 1918-1919 ................ 1,161 1,097 2,258 1.16 
71 1919-1920 ................ 1,192 1,150 2,342 1.16 
72 1920-1921 ................ 1,282 1,337 2,619 1.16 
73 1921-1922 ................ 1,653 1,995 3,649 1.45 
74 1922-1923 ................ 1,647 2,109 3,757 1.45 
75 1923-1924 ................ 1,600 2,257 3,857 1.45 
76 1924-1925 ................ 1,484 2,652 4,136 1.45 
77 1925-1926 ................ 1,536 2,794 4,330 1.45 
78 1926-1927 ................ 1,514 2,834 4,348 1.45 
79 1927-1928 ................. 1,933 2,525 4,458 1.45 
80 1928-1929 ................ 2,549 2,236 4,785 1.45 

shares were to be taxed at the domicile of the owner, but for purposes 
of taxation his domicile should be considered to be the place where the 
bank was located ... The former limitation was the significant one. 

But here we must pause for a moment to consider what California 
had done with respect to the taxation of intangibles.• First of all, in 
1910, by constitutional amendment, California had exempted mort­
gages from taxation ... Then in 1917, so-called foreign securities were 
distinguished from domestic securities.• This meant that shares of 
stock, so far as they represented tangible property located within and 
therefore presumably taxed within the state, were thereafter nootax-
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able ... In 1924 California, by virtue of constitutional amendment, .. be­
came one of the classification states in a position to extend preferential 
treatment to intangibles. In pursuance of this constimtional authori­
zation the legislature of 1925 enacted the popularly known Solvent 
Credits Act, or 7 per cent law, providing that specified intangibles 
should be assessed at 7 per cent of the full cash value.'" The local tax 
rates were to apply and the yield was to accrue to the localities. 

At the time this law was enacted there was apparendy no thought 
that it would invalidate or jeopardize the bank taxes. It will be recalled 
that section 5219 of the Revised Statutes permitted taxation of bank 
shares but at a rate no higher than that imposed upon "other moneyed 
capital" coming into competition with national banks. A long series 
of decisions by the United States Supreme Court had established the 
understanding that"other moneyed capital" included only the shares 
of other instimtions doing a similar banking business, notably state 
commercial banks and trust companies and money of individuals em­
ployed in a manner similar to the employment of banking capital.'" 
But in 1921 in the Richmond decision'~~~ the Supreme Court said in 
effect that individual investments in bonds, notes, and other evidences 
of indebtedness came into competition with national banks in the loan 
market. 

This decision placed in an entirely new light the question of the 
state taxation of national bank shares, especially in those states which, 
like California, had classified intangibles for purposes of preferential 
treatment. National banks in those states were now able to claim dis­
crimination in taxation which was contrary to federal law. In Cali­
fornia, after the 7 per cent law previously mentioned had come into 
effect in the assessments of 1<)26, certain national banks paid their taxes 
on their stock at the 145 per cent rate (the rate which had been appli­
cable since 1<)21) under protest" and brought suit to recover on the 
ground that other moneyed capital in competition with them was be­
ing taxed less heavily. This situation, fortified by subsequent decisions 
of the Supreme Court reaffirming the principles laid down in the Rich­
mond case, .. explains the enactment in 1927 of the law placing a rate 
of 145 per cent on full value of all intangibles."' The banks could not 
then claim discrimination and state revenues, it was contended, would 
be protected. This law was destined never to be enforced. The Califor­
nia Supreme Court, in a decision rendered March 8, 1928, declared 
invalid both the 7 per cent law of 1925 and the 145 per cent law of 
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1927.10 Thus the situation with respect to the taxation of intangibles 
revened to the status of 1917, namely, the assessment of all property, 
intangibles included, at full cash value,,. with of course the application 
of the local rates. 

Meanwhile, largely as a result of the Richmond decision and the 
consequent litigation in many states to test the validity of the share 
taxes on banks, the federal law concerning state taxation of national 
banks had been amended in 1923 and again in 1926," so that section 
5219 embodying the legislation on this subject provided four alterna­
tive methods of taxing national banks, in connection with each of 
which, however, certain restrictions were laid down. The four methods 
were as follows: ( 1) taxation of the shares (the only method from 1864 
to 1923); (2) taxation of the dividends as part of the taxable income 
of the shareholder; (3) taxation of banks on their net income; and 
( 4) taxation of banks according to or measured by their net income. 

The employment of any one of these methods, with but a slight ex­
ception, excluded the employment of any of the others. The restrictions 
upon the share tax method have already been noted. The limitations 
on the second method were that dividends on national bank shares 
might be included in taxable income only if dividends upon shares 
of other corporations were likewise included; and that the tax should 
not be at a greater rate than was assessed upon the net income from 
other moneyed capital. Use of the third or fourth method was limited 
by the requirements that the rate must not be higher than that upon 
other financial corporations nor higher than the highest rate imposed 
upon mercantile, manufacturing, or business corporations. 

These then, briefly, were the conditions which confronted the tax 
commission with respect to the taxation of banks and intangibles and 
with respect as well to the taxation of business in general, for the com­
mission considered all of these as elements in a single comprehensive 
problem. The commission considered the situation sufficiently acute 
to call for a special report preceding its final and more complete one 
and for a recommendation of a special session of the legislature to deal 
with the emergency."' The immediate task in hand was determination 
upon a method of bank taxation which would meet the test of the fed­
eral requirements and limitations. 

Through a process of elimination .. the commission recommended 
for California the abandonment of the share tax method and the adop­
tion of the fourth alternative for the taxation of national banks. The 
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continuance of the share tax method, it reasoned, would probably be in­
valid unless the California Constitution were changed to remove the 
exemption from taxation of real estate mortgages, which it thought the 
Supreme Court would hold as"other moneyed capital in the hands of 
individual citizens of such state coming into competition with the busi­
ness of national banks:"" Likewise it concluded that a second possible 
ground for claiming discrimination might have been found in the pro­
vision permitting deduction of debts from solvent credits ... Through­
out, too, the commission had been concerned with regard to the 
preferential treatment of intangibles as involving a discrimination 
against bank shares.81 In fact, the commission recommended for Cali­
fornia and included within its proposed constitutional amendment a 
provision calling for a low mill rate tax upon intangibles."' In view of 
decisions of the United States Supreme Court, already mentioned in 
the preceding discussion, on what constitutes "other moneyed" capital, 
the commission was undoubtedly justified in its position that a share 
tax upon banks which would have yielded any substantial revenue 
would have been incompatible with the proposed treatment of intan­
gibles. So far as the second and third possible methods of taxation were 
concerned, inclusion of bank dividends in income under a personal in­
come tax and taxation of banks on their net income, as practical propo­
sitions, these were dropped from consideration. The second method 
would have yielded inconsequential revenues and likewise would have 
required the enactment of a personal income tax which the commis­
sion was neither ready nor willing to urge as an emergency measure. 
The third method was discarded in favor of the fourth, "because under 
the fourth everything can be accomplished which may be gained by 
proceeding under the third, and presumably more besides, viz., the in­
clusion, if desired of tax-exempt interest in the base:'"' 

Thus it came about that the commission recommended, the legis­
lature voted, and the people approved the amendment to the California 
Constitution."' Subsequently the legislature enacted into law the Bank 
and Corporation Franchise Tax Act of 1929."' It is no part of the pur­
pose of this presentation to trace in detail the provisions of this act and 
later amendments to it.80 To do so would require a book, not a chapter."' 
The object rather, in the remaining discussion, will be to emphasize a 
few significant principles and to draw attention to some of the more 
important aspects of the new legislation. To this we shall come shortly. 

Before we dismiss completely, however, the subject of taxation of 
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banks prior to 1929. something in brief should be said concerning the 
often discussed matter of the burden of bank taxation. The general 
impression with which one is left after a survey of the history of bank 
taxation in California is that on the whole the banks have enjoyed a 
comparatively favored position in the matter of tax burdens. What has 
already been said about the views of the commissions of 1906 and 1917 
need not be repeated here. The one considered the banks to be under­
taxed. The other felt that at least they were not overtaxed. The original 
rate of one per cent upon bank shares seemed generally to be consid­
ered a moderate one. • The Board of Equalization in its 1913-1914 
report, in commenting upon the change in tax rates made by the 1913 
legislation, said:"With the relation to banks, however, from the data 
collected by the board, we were satisfied that they were not paying a 
just and equitable share of taxes and so recommended to the legislative 
committee. No attention, however, was given the recommendation; at 
least the ratio was not changed:• 

By 1928, however, the situation with respect to relative burden had 
apparently changed. At any rate the commission from its studies deter­
mined that banks, state and national combined, were paying u.S per 
cent of their net income in taxes on bank stock."" It found the com­
parable burden (franchise plus personal property taxes) for general 
corporations to be 44 per cent.01 Consequently the banks, in the com­
mission's view, were relatively overtaxed.• However, the substitution 
of the franchise tax method for the tax upon bank shares greatly re­
duced the ta."\es the banks were required to pay.'" The commission itself 
conceded that the proposed 4 per cent rate of the new franchise tax it 
was recommending was a "very moderate tax" on national banks and 
was low compared with rates in force in similar states." It suggested 
the possibility of the elimination of personal property tax offsets and 
an accompanying increase of the rate from 4 to 5 per cent.• 

The 1931 joint legislative committee on taxation, after reviewing the 
decline in yield of bank taxes consequent upon adoption of the new 
franchise tax method, attempted a comparison of relative burdens in 
terms of a property base. It found the 1929 taxes of the banks under the 
franchise method to constitute a burden relative to the taxable value 
of bank shares of but 8.3 per cent of the burden resting on common 
property in 1928, and in 1930 but 15 per cent of that burden." It then 
pointed out the"position of unique advantage" enjoyed by the banks 
"where they are taxed only upon their real property and by an excise 
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tax, while all other corporations are taxed either directly or by a com­
mutated tax upon their real property, their tangible personal property, 
and upon their intangible assets (franchise) or by an excise measure:'"' 
Finally we may note that the Tax Research Bureau report of 1933 con­
cluded that, despite property tax offsets which resulted in different 
effective rates as opposed to statutory rates upon banks and corpora­
tions, the total tax burden on corporations was heavier than that upon 
banks.'" As a solution it recommended elimination of offset provisions 
and the determination of the rate to be applicable to banks partly in 
terms of the percentage of net income of general corporations con­
sumed by personal property taxes . .., The adoption of this suggestion 
in subsequent legislation was a concrete expression of an attempt to 
deal 'with this problem. 

Having surveyed in certain of its aspects the question of bank tax 
burdens, we may now enter upon a brief consideration of some of the 
essential aspects and significant principles of the new legislation, be­
gun in 1929, which changed the fiscal system of California. In their 
legal aspects the changes which occurred were, of course, designed 
mainly to alter the business tax structure of the state in order thereby 
to validate the proposed tax on banks according to the fourth alterna­
tive permitted by the federal statutes.""' More fundamental, however, 
in the proposed new scheme of business taxation was the theoretical 
ground upon which it was urged. Probably the most significant cir­
cumstance in the developments as they transpired was the change from 
a property to an income basis in the system of business taxation in the 
state. The old franchise tax was conceived to be essentially a property 
tax. Likewise the gross receipts taxes upon the utilities were viewed 
as in lieu taxes and were related, as has been shown elsewhere in this 
volume, to the property taxes paid locally. The commission remarked 
that the trend in tax reform was distinctly away from the theory of the 
property tax. "In addition to such property taxation;' it said,"there is 
rapidly being developed a system of business taxes imposed where the 
business activity is carried on, and measured by the earnings of the 
business or by some approximation thereto:'101 In the public hearings 
on the original bill prior to its enactment into law to carry into effect 
the provisions of the constitutional amendment, the tax was described 
by Professor Haig, adviser and director of research for the commission, 
as "a tax for the privilege of carrying on business in this state for a year 
in advance, the price for that privilege being determined by the earn-
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ings which were made during the period just closed. That is the theory 
of the law:'"" 

Kecessarily in the setting up of any method of business taxation 
upon the basis of net income, various technical and administrative mat­
ters will find embodiment in the statute. Among these will be pro­
visions concerning corporations subject to the act, the definition or 
determination of net taxable income, rate or rates to be applied, alloca­
tion of income from interstate business, and so forth. In keeping with 
a previously stated purpose it is no part of the intention here to deal 
extensively with these matters, since the details are available to anyone 
who wishes to read the law itself. A few remarks, however, seem in 
order. We may first outline the essential provisions of the Bank and 
Corporation Franchise Tax Act of 1935·"" 

The act, in practical effect, is a net income tax levied upon all cor­
porations except insurance companies"" and certain holding,.. and 
nonprofit"'" corporations. Taxable organizations fall into two groups, 
namely, banks and financial corporations, and mercantile, manufac­
turing, and business corporations."" The latter are subject to a 4 per 
cent tax"'" upon their net income determined as specified in the act.* 
The rate applicable to the former class is determined by a formula 
which involves a determination of the percentage of net income paid 
in personal property ta..xes by the general corporations. The rate paid 
by banks and financial organizations is then the 4 per cent paid by these 
general concerns plus this determined percentage of their personal 
property ta..xes to their net income, with the provision that the com­
bined rate may not exceed 8 per cent.uo In view of the fact that banks 
and financial corporations either are not ta..xable upon their personal 
propeny or are entitled to certain offsets for such taxes,m this formula 
represents an attempt to equalize the tax burden as between the two 
groups of corporations. 

The definicion of net income, although broad enough to include in­
terest from tax-ex:empt securities in the base of the tax,ll.! still exempli­
fies, but with modifications from the original act, the announced policy 
in the early 1929 discussions of going"a long way to achieve equity, 
even at the cost of the sacrifice of a considerable amount of simplicity:'u.a 
There was also, because of the liberal allowances and deductions, some 
loss of revenue, particularly in the early years of the new law, over 
what otherwise would have accrued to the state."' 

Provision is made for the allocation of income from interstate busi-
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ness since, of course, the state seeks to tax only that part of the total 
income which is derived from business done within the state. Inas­
much as the equitable apportionment of corporate income among the 
states presents a difficult technical problem, and one of the most im­
portant with which the states )lave to deal, it may be singled out for 
brief comment as illustrative of the many other technical questions 
which arise in the field of business taxation.1111 

The law upon this point reads: "The portion of net income derived 
from business done within this State, shall be determined by an alloca­
tion upon the basis of sales, purchases, expenses of manufacture, pay 
roll, value and situs of tangible property or by reference to these or 
other factors, or by such other method of allocation as is fairly calcu­
lated to assign to the State the portion of net income reasonably attrib­
utable to the business done within this State and to avoid subjecting 
the taxpayer to double taxation:'m 

When the original bill was under discussion in January, 1929, Pro­
fessor Haig, in public hearings before the Senate and the Assembly, 
dwelt upon the question of allocation. After pointing out the lack of 
uniformity obtaining in rules of apportionment used by the several 
states, he called attention to the decision which had been made by the 
commission to allow appreciable latitude to the administrator rather 
than to incorporate a specific formula into the statute. This decision, 
he said, had been made for a number of reasons. One of them was that 
from the standpoint of the taxpayer himself "it would be advantageous 
that the administrator's hands be not too tightly tied with respect to 
the amount of income that should be segregated to California, as com­
pared with. other states!'u7 Again he urged that, even in those states 
which had adopted a statutory formula, it had been found necessary 
to accompany it with a blanket authorization to depart from the rule 
when circumstances seemed to require it.llB Finally, he suggested that 
the administrator in California should be left"sufficient latitude to fit 
into the rules which have been established in a number of different 
states!'1111 In accordance with this advice the legislature saw fit to state 
this section of the law in fairly broad terms. California may be said to 
follow what is known as the Massachusetts rule, which gives equal 
weight to three major factors-property (average monthly actual value 
of real and tangible personal property), pay rolls (wages, salaries, com­
missions, and other compensation of employees), and gross sales, less 
returns and allowances.llll) Professor Lutz remarked that"not only be-
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cause of its inherent reasonableness, but also because of acceptance by 
other states, thus providing a good beginning of reciprocity;'a com­
mittee of the National Tax Association in 1933 recommended the gen­
eral adoption of the Massachusetts rule.121 

Although the writer fully recognizes that there are many aspects of 
the franchise tax in California which have not been given considera­
tion in this chapter, the discussion of these matters must be left to the 
special treatises.,... There remains, however, one point to which some 
passing attention must be given. This is the matter of offsets against 
the franchise tax. 

The commission reporting in 1929 recommended, as a temporary 
expedient, a limited personal property tax offset against the new fran­
chise tax it was proposing. The privilege of the offset was contemplated 
not because banks did not pay personal property taxes,... but rather be­
cause of the"solution it provided of the troublesome problem of safe­
guarding the local revenues during the period of transition:':w. The 
commission envisioned the ultimate abandonment of the personal 
property ta:"<,""' but it was seeking at the same tirne"to validate as ade­
quately as possible the tax upon banks" and to avoid opening up the 
whole question of reimbursing the localities for the loss of revenue they 
would have incurred from the elimination of the personal property 
ta:~Ces upon the ordinary type of corporation.uo The consequence of 
these deliberations was that the commission advised an offset against 
the new franchise tax for taxes paid on personal property up to go per 
cent of the franchise tax, with a minimum tax of $25 not "subject to 
offset:' "This will operate;' the report continued, "to prevent the dis­
turbance of the revenues which the localities now receive from the per­
sonal property tax:'m 

But before the amendment was adopted by the people and the law 
enacted by the legislature, representations were made to the commis­
sion that there should also be an offset, albeit a limited one, for real 
estate taxes paid. The arguments advanced were that without it taxes 
of certain corporations would be greatly increased; that denial of such 
offset would constitute a discrimination against real estate as compared 
with other forms of property; and that lack of such an offset would 
discourage corporate organization for real estate enterprises. The com­
mission made a thorough analysis of the case and the arguments stated 
for it. It is not necessary to review here the details of the commission's 
various views. On all counts it found the request an unwarranted one.ue 
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Nevertheless as the law was enacted it included an offset for real 
estate as well as for personal property taxes paid to the localities. Per­
sonal property taxes and 10 per cent of real property taxes paid locally 
could be used as an offset with the proviso that the total offset could in 
no instance exceed more than 75 per cent of the franchise tax."" 

These offset provisions were not, however, destined to remain in 
the law.130 It has already been observed that the commission in recom­
mending this provision had done so with the thought that it would be 
but a temporary expedient. The 1931 joint legislative committee said 
in its report: "The improvement of greatest merit that could be effected 
would be to have an established rate of tax for all corporations. This 
would necessitate the elimination of the offset for taxes on real and 
personal property paid to localities and a corresponding reduction in 
the amount of the tax rate:'131 About the same time the offset provisions 
were also criticized by the California Farm Bureau Federation. The 
personal property tax offset was said, for several reasons, to be both un­
necessary and discriminatory; the real estate tax offset was said to make 
the franchise tax unequal and discriminatory in operation; and the 
offset feature which had been tried in other states had, in most of them, 
been abandoned in favor of a straight tax on or according to or meas­
ured by net income.m 

Subsequent to these criticisms the attack was renewed in the 1933 
Report o£ the Tax Research Bureau of the State Board of Equalization. 
A number of things were pointed out there. The equality of the statu­
tory rate was more apparent than real since the offset provisions re­
sulted in an effective state rate upon banks of 3-37 per cent on net 
income as contrasted with r.89 per cent on other corporations."" Yet 
by reason of personal property taxes paid, the total tax burden upon 
corporations was heavier than that on banks.w There was also inequity 
between corporations themselves as a result of the offset.""' The solu­
tion suggested was the elimination of the offset with an accompanying 
adjustment of the bank tax rate to a higher figure than that paid by 
general corporations in recognition of the fact that banks do not pay 
personal property taxes which, however, do constitute a part of the 
total tax burden of other classes of corporations. This adjustment of 
the bank (and financial corporation) tax rate has already been dis­
cussed in describing some of the major provisions of the Act of 1935· 
Legislation of 1933 made effective the recommendations with respect 
to offsets. With the exception of the personal property tax offset for 
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financial corporations, the provisions allowing personal property taxes 
and 10 per cent of real estate taxes as offsets up to 75 per cent of the 
franchise tax were eliminated from the law.lliO 

With this modification, and others, in the new business tax and with 
changes likewise in other existing revenue laws and with the establish­
ment of new sources of revenue far-reaching in scope and fundamental 
in effect, the California fiscal picture has been changed profoundly 
since 1929. Much, but not all, of this change, some of it with delay, has 
followed the outlines laid down by the commission which reported its 
findings in 1928 and 1929. This chapter may conclude with a brief dis­
cussion of the taxation of one class of business concern, namely, the 
insurance companies, which has not generally been patterned after 
the type of taxation which came to be adopted for banking, financial, 
and business corporations. 

From 19u to the present time California has employed a gross pre­
miums levy in the taxation of insurance companies.137 Provision was 
made in the constitutional amendment adopted November 8, 19IO­

known as Constitutional Amendment No. 1, which introduced sepa­
ration of sources into California-for taxation annually of every insur­
ance company or association doing business within the state at a rate 
of rY2 per cent upon gross premiums, less return premiums and rein­
surance in companies or associations authorized to do business within 
the state. From this xY2 per cent upon gross premiums was to be de­
ducted the amount of any county or municipal taxes on real estate 
owned in this state. The tax was to be in lieu of all other taxes and 
licenses, state, county, and municipal, upon the property of the com­
panies, except local taxes upon real property and taxes that might be 
levied to meet a deficit in the state treasury. The amendment also car­
ried retaliatory provisions1011 which authorized California to impose 
upon foreign insurance companies any disabilities imposed by other 
states upon California companies. 

The IC)06 commission had recommended a 2 per cent rate upon gross 
premiums. It offered the following explanation for suggesting that 
percentage: "The business of insurance is so peculiar that the rules 
developed for the determination of the tax rate upon corporations in 
general are not easy of application. But inasmuch as it is the consensus 
of opinion in so many other states that insurance companies ought to 
pay 2 per cent of their gross premiums as taxes, that is presumably a 
safe guide:'1111 As previously stated, the tax on premiums inaugurated 
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in 19u has remained to the present time. Table 14 reveals the rates ap­
plied and the taxes assessed during the period involved.WI 

TABLE 14 

TAXES oN INsuRANCE CoMPANIES, 1911-1935: RATES APPLIED AND TA:x:Es AssESSED 

Taxes Taxes 
Period Rate ...... ed Period Rate assessed 

covered (percentage) (thousands covered (percentage) (thousands 
of dollars) of dollars) 

1911-1912 ....... 1.5 $ 520 1924-1925 ......• 2.6 $4,397 
1912-1913 ....... 1.5 602 1925-1926 ....... 2.6 4,340 
1913-1914 ....... 1.75 763 1926-1927 ......• 2.6 4,898 
1914-1915 ....... 1.75 816 1927-1928 ....... 2.6 5,475 
1915-1916 ....... 2.00 1,022 1928-1929 ....... 2.6 6,203 
1916-1917 ....... 2.00 1,065 1929-1930 ....... 2.6 7,030 
1917-1918 ....... 2.00 1,153 1930-1931. ...... 2.6 6,984 
1918-1919 ....... 2.00 1,355 1931-1932 ....... 2.6 6,653 
1919-1920 ....... 2.00 1,548 1932-1933 .•..... 2.6 5,915 
192Q-1921 ....... 2.00 1,863 1933-1934 ....... 2.6 5,403 
1921-1922 ....... 2.6 3,088 1934-1935 ....... 2.6 5,623 
1922-1923 ....... 2.6 3,246 1935-1936 ....... 2.6 5,150 
1923-1924 ....... 2.6 3,619 

With the exception of the rate adjustments at intervalsm and the 
comments of the State Board of Equalization in succeeding biennial 
reports upon insurance tax litigation,"" there was comparatively little 
attention given the subject of taxation of insurance companies until 
the time of the 1929 Report. The commission reporting in that year, 
although recognizing that the tax on gross premiums had become 
"conventionalized" as well as somewhat standardized among the states, 
considered the matter from a number of points of view. The conclu­
sions from its inquiry comprised the fifth of the ten major recom­
mendations made by the commission for the reform of the tax system 
of the state. The commission recommended"that the taxes on insur­
ance companies be modified ( 1) through the reduction of the rate of 
the gross premiums tax from 2.6 per cent to 2.25 per cent; (2) through 
the elimination of the privilege of offsetting real estate taxes against 
the gross premiums tax; and (3) through provisions designed to pre­
vent evasion of the gross-premiums tax through reinsurance!'"" 

The commission recognized that, because of the offset of real estate 
taxes paid locally, the actual rate paid by insurance companies was 
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somewhat less than the 2.6 per cent statutory rate, namely, 24 per 
cent."" Yet, despite this fact, rates in California were found to be high 
rather than low when compared with those applicable in other states. 
The commission seemed inclined to accept an average rate for all the 
states of 2.25 per cent as against the rate of 2.6 per cent in California, us 

or 24 per cent with the offset included. The recommended rate for 
California coincided with the average rate throughout the country. 
The proposed rate reduction was further defended on the ground that 
it would make the burden on insurance companies correspond more 
closely to that on ordinary business."" Finally it was suggested that, 
~ecause of the way in which the retaliatory clauses operated, a reduc­
tion in the rate would result in more favorable treatment of California 
companies operating in other states."" 

With respect to the real estate tax offset against the gross premiums 
tax, the commission pointed out that this provision was"unduly liberal 
and has been subjected to considerable abuse:""" It cited instances of 
nonpayment or payment of small amounts of insurance taxes as a re­
sult of this offset privilege.uo To eliminate the offset, it further argued, 
would bring the taxation of insurance companies more in line with 
the general plan of business taxation that it was advocating for the 
state. Consequent upon elimination of the offset, suitable adjustment 
was to be made in the rate of the tax. The deduction for reinsurance, 
the commission stated, should be denied in the absence of affirmative 
showing that the reinsuring company had assumed liability for the tax 
upon premiums for insurance placed in California.UiO 

The commission made some analysis of the feasibility of taxing in­
surance companies upon the basis of net income. It entertained some 
hope of this possibility because of the fact that it would further the 
progress toward uniform business taxation in the state and because 
this basis of taxation was urged by the marine insurance group.m From 
its examination of federal taxation of insurance companies upon a net 
income basis, the commission concluded that "it appears to be pos­
sible to evolve ways of taxing insurance companies on their net income, 
but their situation is clearly peculiar and requires special treatment:'"" 
Although it thought that taxation on the basis of net income might be 
the ultimate solution-as it has come to be for the marine insurersiA1-
it hesitated to recommend that plan in view of the prevailing sentiment 
in the business against such a conception of insurance taxation and 
in view of the indeterminate status of insurance accounting.""' Hence 
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the commission finally urged the continuance of the tax upon gross 
premiums, although with the modifications which have already been 
noted. Except for marine insurers, this is the basis which California 
employs today, and has employed since I9II·Ull The modifications sug­
gested by the commission were not acted upon. 

In 1935, upon the recommendation of the administration, an attempt 
was made to change the rate of tax from 2.6 per cent to 4 per cent to 
raise an estimated $6,ooo,ooo to help balance the state budget.,.. The 
proposal was vigorously assailed by the insurance companies, who con­
tended that the increase, if made, would bring retaliatory increases in 
other states against California companies to such a degree that Cali­
fornia companies would pay an additional $2.oo in taxes to other states 
for every additional $1.oo paid in California.,.., It was also asserted that 
the proposed increased taxes would be added costs which would have 
to be borne by the policy holders. These arguments, whether or not 
entirely valid, proved effective and the rate was left at the 2.6 per cent 
level. 

A word in conclusion may be said concerning the taxation of marine 
insurers. It has already been noted that this group, appearing before 
the commission reporting in 1929, advocated their taxation upon the 
basis of net income. us This was urged as both equitable and administra­
tively feasible. The plan had already been adopted in the District of 
Columbia, Pennsylvania, New Jersey, Oregon, and New York. The 
plan advanced by the marine insurance group proposed to"arrive at 
net income by approaching it from the underwriting income side, 
rather than from the investment income side!',.. 

At the November, 1930, election there was proposed and adopted an 
amendment to the Constitution providing for this basis of taxation.lCIO 
The amendment was urged largely upon the ground that the com­
petitive situation made it desirable. Foreign insurers, it was said, taxed 
on net income could quote lower premiums than American insurers, 
and marine insurance companies of California transacting business 
in other states could not obtain the benefits of laws in those states until 
California passed similar laws.181 "The question;• said the commission 
in 1929, "is really whether the state desires to offer a subsidy of this 
character to foreign trade:•,.. 

The Constitution now provides for an annual tax of 5 per cent upon 
that proportion of underwriting profit from such insurance written in 
the United States"which the gross premiums of the insurer from such 
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insurance written in this State bear to gross premiums of such in­
surer from such insurance written within the United States:' This tax 
is in lieu of other taxes and licenses except taxes upon real estate and 
taxes which may be imposed because of any other class of insurance 
written by the company. The legislature is to define the terms"ocean 
marine insurance" and "underwriting profit:'11111 

This chapter has outlined the story of the taxation of business in Cali­
fornia from 1911 to the present time. The development runs through 
the old license and franchise taxes to the more modern franchise tax 
ushered in by the changes made in 1929. The most significant change 
during this period was that from essentially a property basis to an in­
come basis in the taxation of business corporations. This development 
held true with respect to all classes of corporations except insurance 
companies, which continue to be taxed on a gross premiums basis. 
Ocean marine insurers are, of course, an exception here. Banking, 
financial, mercantile, manufacturing, and business corporations and 
public utilities come within the purview of the new franchise tax 
according to or measured by net income. In this respect, California 
during the last few years unquestionably has made distinctive fiscal 
progress. Net income is not a perfect measure of a tax, but it is a more 
satisfactory measure, even with respect to corporations, than any we 
have yet devised or are likely to devise in our further search for bet­
ter standards and higher refinements in business taxation policy and 
procedure.'"' 



NOTES TO CHAPTER V 

1 California Constitution, Art. XIII, sec. 14, as amended at the election of June 2.7, 
1933· Also Art. XIII, sec. 14l/z. 

"Ibid., sees. 14 and 14l/z; Cal. Stats. (1929), ch, 13. 
• Final Report of the California Tax Commiss·ion (1929), pp. 75-16 (hereafter referred 

to in this chapter as the 1929 Report). The commission said with respect to its proposed 
plan (ibid., p. 75): "The adoption of this proposal will result in equitable distribution 
of the tax burden in place of the present inequitable distribution. It will provide an 
elastic tax system in place of the present rigid mechanism. It will place all real estate 
on the same basis, with no artificially calculated rates. It will provide a uniform system 
of business taxes. It will make possible the ultimate solution of the personal tax problem!' 

'Cal. Stats. (1905), p. 493· 
• Preliminary Report of the Commission on Revenue and Taxation of the State of Cali­

fornia (Sacramento, 1906), p. 66 (hereafter referred to as the 1906 Preliminary Report). 
For the early history of the license tax, see W. C. Fankhauser, A Financial History of 
California (Univ. Calif. Publ. Econ., vol. 3 [1913]), PP· 347-349· 

• Cal. Stat!. (1907), p. 664. Under this law the tax ranged from $10 when the au­
thorized capital stock did not exceed $1o,ooo to $250 when it exceeded $5,ooo,ooo. 

• K. K. Mulford Co. v. Curry, Secretary of State, 163 Cal. 276. The State Supreme 
Court ruled in this case that the license tax, as well as the fees imposed for filing articles 
of incorporation with the Secretary of State, and graduated according to the amount 
of authorized capital stock, was unconstitutional. and void with respect to foreign cor· 
porations engaged in carrying on an interstate as well as an intrastate business. The 
reasoning was that such exactions were a direct burden upon interstate commerce in 
violation of the commerce clause of the Federal Constitution and were also an illegal 
tax upon foreign corporations upon their property outside the state. The court also ex­
tended its ruling to domestic corporations doing an interstate as well as an intrastate 
business and having property situated without the state. 

The State Board of Equalization in its report for 1913-1914 (p. 56), in commenting 
upon the decision, declared that it "appeared to take foreign corporations out from 
under this tax. As the constitution provided that foreign corporations should not be al· 
lowed to do business in California on any more favorable terms than domestic corpora· 
tions, it seemed necessary to equalize the taxes by repealing the tax on domestic com· 
panies:· 

8 Cal. Stats. (1913), ch. 336, p. 68o. 
0 Albert Pick Co. v. Jordan, Secretary of State, 169 Cal. x. The decision in this case, 

rendered December 15, 1914, enunciated principles which, since the Mulford ruling, had 
been laid down by a series of decisions in many states and finally by the Supreme Court 
of the United States in the Baltic Mining Co. cases and S. S. White Dental Manufacturing 
Co. v. The Commonwealth of Massachusettt, 231 U. S. 68. The California court ruled 
that henceforth both the filing fee and the license tax were to be construed as privilege 
or occupation taxes upon the right to do domestic business in California, that these were 
excise and not property taxes, that the levies were not on, nor based on, the capital stock 
but merely measured thereby, and that in every instance it was practicable to segregate 
stricdy domestic or intrastate from interstate business. 

30 Cal. Stats. (1915), ch. 190, p. 422. The act was subsequently amended in particulars 
from time to time-in 1917, 1921, and 1923. 

u The tax ranged from $xo on capital stock not exceeding $1o,ooo to $x,ooo on capital 
stock exceeding $xo,ooo,ooo. 

19 Coinciding with the repeal of the license tax, the rate of the franchise tax was in· 

[ 150 J 
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creased from 1.6 to 1.8 per cent, but this increase was insufficient to offset completely 
the lou of revenue involved. See 1929 Report, p. 267. 

"P~kint Manufacturing Co. v. fordan, 200 Cal. 667. The court in this case decided 
that the tax was invalid as applied to a foreign corporation. "Because of the manifest 
inequity of continuing to exact these payments from domestic corporations, the 1927 
legislature repealed the u:x.:'-Report of the Statt: Board of Equalization (1927-1928), 

P· 9· 
,. Figures are taken from the 1929 Report, pp. 22 and 267. 
11 Biennial Report of the State Control!~ (1916), p. 16. 
11 Biennial Report of the State Control!~ (1914), p. 17. The complaint of double u:x.a­

tion had been raised before. The Controller in his report in 1912 had written (p. 31): 
"Again, even before the Mulford decision had been rendered there had been a good deal 
of opposition, as a mere matter of policy, to the continuance of the corporation license 
u:x., because that and the franchise u:x. assessed by the State Board of Equalization are 
so much alike as to seem like two franchise taxes, and a great deal of confusion has 
ariseo therefrom. Having the two u:x.es has appeared to most corporation u:x.payers to 
be more obnoxious than a single u:x. would be even if it were double the amount of 
either one:• And the State Board of Equalization in 1914 had said (Report of tht: State 
Board of Equalization, p. 56) that "there were so many different u:x.es on corporations 
that they were justly annoyed by the multiplicity of u:x. bills and reports:' 

17 Bitmnial Report of the State Control/~ (1914), p. 17. The 1917 California U:X. com• 
mission touched upon this problem of the incorporated versus the unincorporated enter­
prise. See Report of the State Tax Commission (Sacramento, 1917). P· s8 (hereafter re· 
£erred to in this chapter as the 1917 Report). 

"1917 &port, pp. s8-6o. 
11 The 1929 commission dwelt upon this problem of the incorporated as against the 

unincorporated concern. Theoretically, it said, a system of business u:x.es should be as 
broad as business itself. It did not, however, at the time recommend an unincorporated 
business u:x., even though it conceded such a u:x. should be envisioned as an ultimate 
possibility. Probably the best measUie of such a u:x., it argued, would be net income 
but with a rate of tax for certain reasons lower than that applicable to corporate busi­
ness enterprises. In lieu of net income, certain external indicia such as rentals or Boor 
space or gross sales (after the Connecticut plan) might be employed. The commission, 
however, objected to the gross sales basis, despite its simplicity and productivity, because 
of the difficulty of fixing a rate upon gross which would be comparable with the cor­
porate rate on net, because of the burden upon the less prosperous concerns, and because, 
so far as the u:x. was shifted with respect to goods passing through many hands, of the 
cumulative burden upon the consumer. See 1929 R~port, pp. 79-80. 

• Biennial R~port of the State Contrail~ (1914), p. 17. The u:x. throughout its exist· 
ence was administered by the Secretary of State. 

11 These are referred to as "old" because neither is any longer employed. Art. XIII, 
sec. 16, of the Constitution, adopted November 6, 19:1.8, provided for new methods of 
u:x.ation of banks, franchises, and intangibles. In the Revenue Laws of California (1932) 
appears this editorial note (p. 53): "Since the adoption of this section there has been 
no further assessment of bank shales under section 14 (c), article XIII, nor, generally 
speaking, of corporate franchises under section 14 (d), article XIII. In March, 1929, the 
'Bank and Corporation Franchise Tax Act' (chapter 13, Statutes of 1929, post, p. 375) 
was passed to carry into effect the new method of bank and corporation u:x.ation pro­
vided by this constitutional amendment, and that act, in general, supersedes the pro· 
visions of the Political Code (sections 3664b, 3664d, etc., post, p. 104 et seq.) relating 
to bank shale and corporate franchise u:x.es. However, none of the Political Code sections 
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has been repealed, and the law as it related to such taXation prior to 1929 is still utained 
in the constitution and Political Code:• 

""1906 Preliminary Rep()ft, pp. 66-69. 
"'Ibid., p. 70. 
"'Special franchises, under the plan of the commission, were to be taken account of in 

the rate of the gross receipts utility taxes. Special franchises of such utilities as water com­
panies, not included within the scope of the gross receipts taX, were to be assessed by the 
State Board of Equalization, and taXed at a one per cent rate. See Final Rep()ft of the Com• 
mission on Revenue and Taxation (Sacramento, 1906), pp. 12-13 (hereafter referred to 
as the 1906 Final Report). 

"' 1906 Preliminary Report, p. 69. 
"'Ibid . 
.., 1906 Final Report, p. 269. 
"'1906 Preliminary Report, p. 69. 
,.Ibid. 
80 Special Report of the California Ta;r Commission (Sacramento, August, 1928), p. 

30 (hereafter referred to as the 1928 Report). 
81 Report of the Commission on Revenue and Taxation (Sacramento, 19Io), pp. :~.8-

29 (hereafter referred to as the 1910 Report). The amendment, adopted in November, 
1910, read as follows (Art XIII, sec. 14[d]): "All franchises, other than those expressly 
provided for in this section, shall be assessed at their cash value, in the manner to be 
provided by law, and shall be taXed at the rate of one per centum each year, and the 
taXes collected thereon shall be exclusively for the benefit of the state!' 

""''To determine the value of these franchises the assessor is supposed to ascertain the 
total value of all the outstanding securities, and to deduct from that the value of any 
visible or tangible property which he may find in the possession of the corporation, 
whether a public service corporation or not:'-1906 Preliminary Report, p. 68. 

Or again (1910 Report, pp. 28-29): "In the leading case of Spring Valley Water Works 
vs. Schottler, 6:a Cal. 69, and other cases following it, the Supreme Court has repeatedly 
approved of the following method for making a valuation of the franchises of every 
class of corporation for purposes of taXation. This method consists in (t) ascertaining 
the total market value of all outstanding securities, and (2) deducting therefrom the 
assessed value of any visible or tangible property which belongs to the corporation:• 

38 Report of the State Board of Equalization (1913-1914), pp. 16-17. 
u Ibid., p. 16. 
85 lbid., P· 17. 
88 Cal. Stats. (1913), ch. 20. 
111 Report of the State Board of Equalization (1913-1914), p. 21. 
88 Cal. Stats. (1927), p. 402 • 

.. Miller and Lur, Inc. v. Richardson, 182 Cal. 115. 
"Ibid. 
"People v. Ford Motor Co., 188 Cal. 8. 
'" ''The franchise value • • • is an intangible value which has defied legislators defi­

nitely to define and courts closely to interpret. It can be approximated only by the com· 
parison of detailed information laboriously and scientifically arranged and by the exercise 
of sound judgment. Without such information, so arranged, there can be no equitable 
assessment of the value!'-1917 Report, p. 54· 

13 1929 Report, pp. 266-267. 
"1917 Report, pp. 54-55 for text; for tables, pp. 56-67 and 188-241. 
16 1928 Report, pp. 34-40. 
•• "In one group, the oil companies, one corporation paid franchise and personal prop· 
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erty taxes which, combined, amounted to less than I! 100 of l per cent of the corpora· 
tion's net income. Another company paid taxes amounting to more than fourteen times 
its net income:'-1928 Report, pp. 36-37. 

"Ibid., p. 37· 
'"Ibid., p. 38. 
'"Ibid., p. 39· Here was presented a table "Relationship between Present Franchise 

Tax and Net Income:• The range was from two-tenths of one per cent for investment 
and other finance companies to 5 per cent for building and loan companies. 

110 A further but incidental problem in connection with franchise taxation related to 
local assessments of the corporate franchise for the purpose of bond refunds. Since this 
matter has already been presented in the chapter dealing with separation of sources of 
revenue, no further reference is made to it here. 

rn Rtport of the State Board of Equalization (l927-1928), p. r6. 
60! From a paper "The Present System of Taxation in California;• presented in l928 by 

Mr. W. J. Carr • 
.. 1928 Report, p. 3I. 
64 The revenue and taxation commissions reporting in I906 and I9IO described the 

conditions of bank taxation prior to rglo, The then existing tax system had broken 
down completely in its application to banks. National banks, because of conflict between 
federal and state statutes, largely escaped taxation; state banks were taxed "without 
uniformity, equality or regularity"; savings banks were discriminated against by the 
revenue laws, their taxes being half again as heavy as those of state commercial banks 
and five times as heavy as thoses of national banks, a policy the direct opposite of that 
in most other states. 

60 These restrictions undoubtedly were originally due to the apprehension felt at the 
time that in the absence of such limitations the states might burden national banks with 
unfair and discriminatory taxes. 

"'See, for instance, the following as typical of an extensive literature: Harley L. 
Lutz, "The Evolution of Section 5219, United States Revised Statutes;• in National Tax 
Association, Bull~tin, XIII (April, 192.8), 205-212; and Roger J. Traynor, "National 
Bank Taxation in California;' California Law Review, XVII (January, I929), 83-119. 

In the last·named article and in two others which followed in the same volume (March, 
1929, pp. 232-257; and July, I929, pp. 456-527) Professor Traynor traced exhaustivdy 
the legal complexities of bank taxation with especial but not exclusive reference to 
California. 

67 November, 1910. This amendment appears in Appendix A to this volume. Art. 
XIII, sec. 14, of the Constitution relates to taxation of banks by California. 

llll Cal. Stats. (l9II), p. 530. 
"' The commission of I 906 had said that the shares of stock should be assessed or 

valued at their "book value;• or at the amount paid in thereon plus the pro rata of the 
accumulated surplus and profit with deduction of the value of any real estate, other 
than mortgage interests therein, as assessed for county purposes and upon which the 
banks paid local taxes. The commission chose book rather than market values for anum· 
ber of reasons, such as the greater certainty and definiteness of book values; the greater 
likelihood of their use resulting in equity as among banks, because high market value 
does not necessarily indicate proportionate ability to pay taxes; the abatement, com· 
parable to that resulting from the nontaxation of the good will of mercantile or manu· 
facturing concerns, which thus would be extended to the banks; and the increased cost 
of central administration if market values should be used. See the 1906 Preliminary 
R~port, pp. 63-64. 

In 1922 an attempt was made (Senate Constitutional Amendment No. 35, a composite 
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of six amendments relating to taXes for state purposes) to obtain the deduction of the 
book value o£ real estate rather than tbe assessed value. It was argued that the prevailing 
method caused a sort of double taxation on the ditference between the assessed value 
and the book value of the real estate, wbicb bad been compensated for in the past by 
reducing the rate of the taX. (See table 13, p. 135.) The proposal was to allow the de· 
duction of the book value and then, on the assumption that the assessed value was about 
6o per cent of tbe book value involved, to raise the rate from 1.45 per cent to 1.63 per 
cent. This would have resulted in,approximately the same revenue being derived from 
the banks as before. There was some fear, howevei, that the use of book value might be 
subject to abuse. At any rate, throughout the use of the share taX method, assessed value 
of real estate was employed as the permitted deduction. See Commonwealth Club of 
California, Transactions, 17 (19:23), 305-306. 

The 1917 taX commission bad previously taken cognizance of this particular point. 
It printed a letter from the California Bankers' Association ( 1917 Report, pp. 42-48) 
purporting to show that the banks were carrying more than their fair share of the taX 
burden. The commission, however, although conceding that there was an element of 
inequality' and double taXation, did not agree that sucb admission on its part should 
alter its view that the existing rate (1.2 per cent at that time) was "proper and just!' 
The commission based its conclusion upon its finding that the burden of taxation inside 
incorporated cities was approximately lh.44 on the $roo, of value, whereas the burden 
upon the banks, of taXes paid to the state, by their own figures, was $1.426. ''This being 
the case, we cannot see where injury is being done to the banks by the present rate which 
is applied to their capital, surplus and undivided profits" (p. 42). 

00 1928 Report, p. r6. The commission's figures were gleaned &om tbe reports of tbe 
State Board of Equalization. 

"' 1928 Report, p. I 5· In a footnote in the report, as evidence of bank attitude, is 
quoted a statement of Edward Elliott ("Bank Taxation in California;' California Bankers' 
Association, Bulletin [July, 1928], p. 263) to the etfect that "this method ••• bas, on 
the whole, worked satisfactorily!' 

18 Revised Statutes of the United States, sec. 5219. 
'"A more complete discussion than is presented here will be found in the 19:z8 Report 

of the tax commission (pp. 43-53). 
"'Art. XIII, sec. I, For a brief statement of arguments urged in behalf of this amend­

ment, see Commonwealth Club of California, Transactions, 5 (xgxo), 394-3115· 
.. Political Code, sec. 3608. 
08 "The term 'foreign securities' is somewhat misleading, for its use in this connection 

suggests that shares of corporations organized in other states are taXed, and that those 
of domestic corporations are exempt. The distinction berween 'foreign' and 'domestic; 
however, is not on the basis of the state of incorporation, but on the basis of the location 
of the property. A corporation, whose property is located in another state, is deemed 
to be 'foreign' for purposes of applying this taX on its securities; and a corporation, a 
part of whose property is situated without this state, is deemed to be 'foreign' to the 
extent of the ratio which its out-of-state property bears to its whole property!'-The New 
Tax Legislation in California (a pamphlet published in March, 1929, by William Cava­
lier & Co.). 

Although the administration of the law was somewhat lax, an attempt was nevertbe· 
less made in 1922 (Senate Constitutional Amendment No. 31) to empower the legisla· 
ture to provide for the assessment of taXes on so-called "foreign" securities at rates dif· 
fe~ent from those applied to other propeny. The presumption was that a rate lower than 
that upon property generally would be applied to them. For some discussion of the 
point, see Commonwealth Club of California, Transll&tions .• 17 (1923), 309-3IO. 
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The commission report of r 928 points out that for various reasons the issue of the 
tlXation of foreign securities assumed importance and that these reasons, combined with 
others, contributed to the agitation which resulted in the amendment of 1924. See the 
1928 Report, pp. 43-44. 

" Art. XII, sec. 12 ~. 
118 Cal. Stats. (1925), ch. 12. 
10 R R. Fairchild, "State and Local Taxation of Banks;' Amm'can Economic Review, 

VI (December, 1916), 853. 
10 Merchant/ National Bank of !Ochmond v. City of !Ochmond, 256 U.S. 635; 65 L. 

Ed: (decided June 6, 1921). 
n About two·thirds of the national bank tlXes for that year were involved. Several 

state banks also protested, basing their claim on the Fourteenth Amendment to the 
Federal Constitution guaranteeing equal protection. It was alleged that the Solvent 
Credits Act established an improper and arbitrary classification of intangible property. 
See the 1928 Report, pp. 15-16. 

,. First National Bank v. Hartford (1927), 273 U.S. 548; 47 Sup. Ct. 462; and Minne­
sota v. First National Bank of St. Paul {1927), 273 U.S. 56r; 47 Sup. Ct. 468. In both 
these cases discrimination was found to exist, For a critical evaluation of the Supreme 
Court interpretation of what constituted competing moneyed capital, see H. L. Lutz, 
"The Problem of National Bank Taxation, with Special Reference to California;• National 
Tax Association, Bulletin, XIII (June, 1928), 265-267. 

,. Cal. Stats. (1927), ch. 223. 
"Arnold v. Hopkins, 203 Cal. 553· The cases were decided largely upon the basis of 

legal technicalities. In the first instance the court said in effect that the legislature should 
have established a rate of taxation as well as a ratio or basis of assessment. In the other 
case the court argued that the legislature, in failing to provide for an equitable distribu· 
tion of the revenues to the county, municipality, and district in which the property was 
located, had not framed the legislation in compliance with the requirements and limita­
tions of the constitutional amendment. 

'Ill Political Code (1917), sec. 3627. 
11 Act of March 4, 1923, ch. 267, 42 Stats. 1499; Act of March 25, 19:1.6, ch. 88, 44 

Stats. 223. 
17 This session met in September, I 928. The legislature voted to submit to the electorate 

at the November election of that year Senate Constitutional Amendment No. x, embody­
ing the suggestions of the commission with respect to the tlXation of banks, corporate 
franchises, and intangibles. The amendment, which became section I 6 of Article XIII, 
appears as Appendix B to this volume. 

78 Professor Lutz has very aptly shown that, despite the four alternative methods of 
wing national banks, there remained but one method by which the states logically 
could proceed. Taxation of shares was impossible in view of any attempt at scientific 
treatment of intangibles. No state by preference would employ the second method when 
it might better combine a franchise with a personal income tlX. The third method was 
less attractive than the fourth, which permitted a broader base for the tax by the in· 
elusion of income from all sources. See H. L. Lutz, Public Finance (2d ed.; Appleton, 
1929), pp. 488-489. 

78 1928 &port, p. 25. Roger Traynor, in "National Bank Taxation in California" (Cali­
fornia Law Review, XVII, 472-474), discusses this point further and concludes, "It is 
clear, then, that the exemption of mortgages rendered the tax on national bank shares 
contrary to the provisions of Section 5219:' 

80 For a discussion of this point, see Roger Traynor, op. cit., pp. 478-480. He expresses 
doubt that this matter would have been found to be embarrassing. 
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81 Professor Traynor also comments upon this point (op. cit., pp. 47 4-478) and concludes 
that, with the 1925 and 1927 laws made inoperative, the forms of intangible property 
governed by them "were still taxable at full cash value as determined by the county 
assessors and at rates fixed by the loeal taxing authorities. Thus it would seem that, 
unless the local authorities imposed discriminatory rates, the owners of national bank 
shares would have no complaint in so far as the effects of the invalidity of the 1925 and 
1927 statutes are concerned!' This point, however, does not take into consideration the 
desire of the commission for preferential treatment of intangibles, a proposition which 
was part of its proposed cot;~stitutional amendment. 

'"In pursuance of the constitutional authorization the legislature provided for the 
taxation of notes, debentures, shares of capital stock, bonds, deeds of trust, etc., at the 
rate of two mills on each dollar of actual value and for the taxation of sol vent credits at 
the rate of one mill on each dollar of actual value (Political Code, sec. 3627a). The 1935 
legislature amended this section of the Code to require, upon the adoption of a net 
income tax, the termination of the millage tax upon intangibles, except solvent credits, 
with the taxation thereafter of these intangibles by the state upon an income basis (Cal. 
Stats. [1935], ch. 834). 

The counties and cities, particularly Los Angeles County and city, were opposed to 
this repeal because of the loss of revenue involved which, it was argued, would still 
more burden the property owner. But Governor Merriam, prior to signing the bill 
(Senate Bill No. XI 12 or the Stow bill) on July 19 "pointed out that the State already 
has returned about $8o,ooo,ooo in tax relief to Los Angeles County and city through 
State assumption of school costs, the return of loeal property tax rolls of public utility 
properties, the allocation of an additional quarter-cent from the gasoline tax to the cities 
and about $u,ooo,ooo biennially to counties and cities from the new automobile prop­
erty tax:'-Oakland Tribune, July 13, I935· 

The !As Angeles Times said editorially on July 10, 1935: "At the time the intangibles 
tax was adopted, it was agreed it should be repealed if the State ever adopted an income 
tax. S. B. II 12, which passed by a two-thirds vote and more in both houses, is an effort 
by the Legislature to keep that agreement; and it would be a breach of faith if it did not 
become law:• 

The law became effective September x;, I935· 
63 1928 Report, p. 28. The commission's discussion of the power of the state to tax 

banks, the methods available, etc., covers pp. I 8-28 of the report. 
Professor Roger Traynor, in his article "National Bank Taxation in California;' thus 

comments upon the selection of the fourth alternative (p. 490): "In view of the dangers 
and pitfalls in the use of the 'measured by theory' to reach income from exempt securi· 
ties . . . and in view of the fact that it was by no means clear that the California bank 
share taxes were invalid ••• it would seem that a more uncertain and precarious system 
from the standpoint of the possible loss of revenue involved, was recommended for 
taxing banks than the one already existing:' 

There was some concern manifest when the commission made its report in 1928 over 
the question whether or not the states would be permitted to include tax-exempt interest 
in the base of the tax. A case was then pending in the Supreme Court of the United 
States (Macallen Co. v. Massachusetts) which on May 27, 1929, following, was decided 
adversely for the states on this particular point (279 U.S. 620). The court's decision was 
based fundamentally upon the motive of the legislature of Massachusetts in enacting the 
law to reach nontaxable property. For a discussion of the case, see Roger Traynor, op. cit., 
pp. 456-462. Subsequently in Pacific Co. v. fohnson, 8x Cal. 519, on appeal to the United 
States Supreme Court, 52 Sup. Ct Rep. 27, it was decided that in a franchise tax on 
corporations, "according to or measured by'' net income, it is permissible to provide for 
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inclusion within the tax base of interest from tax-exempt bonds, although such interest 
could not be taxed directly. 

"'Art. XIII, sec. r6. (See Appendix B.) 
.. Cal. Stilts. (1929), ch. 13, approved March r, 1929 . 
.. Cal. Stats. (1929), ch. 781; (1931), chs. 64, 65, xo66; (1933), chs. 15, 209, 210, 

303; (1935), chs. 275, 281, 353· 
tn The details are available to those who desire to read the statutes. In addition, one 

may refer to the observations on the Bank and Corporation Franchise Tax Act made by 
the 1931 joint legislative committee, in the Assembly Daily fournal, January 23, 1931 
(pp. 27-35), where arc briefly discussed for the most part various matters of administra· 
tion and accounting, and to the discussion of the act in the 1933 Report of the California 
Tax Research Bureau (pp. 73-91), which likewise is concerned primarily with various 
improvements in technical accounting and administrative procedure. Further, there will 
be found an extended discussion of various technical, legal, and administrative aspects 
of the act by Professor Roger Traynor in the California Law Review (XVII, 491-528). 

For many other details of legal and constitutional provisions, rulings, court interpreta· 
tions, and changes in the Jaw, see The Corporation Tax Service, California (The Corpora­
tion Trust Co.), the section dealing with franchise and income taxes. 

88 When a committee of bankers appeared before the 1906 commission to urge that the 
proposed one per cent rate upon shares was too high, the commission replied (1906 Pre· 
liminary Report, p. 64) that it was "of the opinion that one per cent is a low tax on a 
business that is making over ten per cent per annum clear of all expenses:• 

Again it was said (statement by Joseph Hutchinson, chairman of the Taxation Section, 
Commonwealth Club of California, Transactions, 5 [1910], 340): "And as to one of 
the rates fixed in the new amendment, that to be charged banking corporations, it seems 
to be frankly admitted by the strongest partisans of the new proposed amendment that 
the rate is too small and was inserted in the proposed amendment under immense pres­
sure from the combined banking corporations and upon log-rolling principles:• 

80 Report of the State Board of Equalization (1913-1914), p. 25. 
00 1929 Report, p. 270. 
91 Ibid., p. 271. 
92 The commission's calculations were criticized on the ground that real estate taxes 

paid should have been included in the comparison as well as franchise and personal 
property taxes. With the former included, "the percentage in the case of banks increases 
to 15.9% while for water companies it increases to 37·3%, for agricultural corporations 
to 33%and for real estate corporations to 16.3%· .•. If the tax commission had in­
cluded real estate taxes it would have found that while banks paid taxes bearing a ratio 
of 15.9% to net income the average for all corporations was x6%:'-California Farm 
Bureau Federation, Research Department, Bulletin No. 13 (February13, 1931),pp. u-r3. 

93 1n 1928 the share tax produced $4,785,ooo (see table 13, p. 135). In 1929 the new 
franchise tax on banks produced less than $550,000 and in 1930 less than $go8,ooo. See 
Asumbly Daily Journal, January 23, 1931, p. 30. The taxes paid in 1930 were less than 
one-fifth of the taxes paid in 1928 under the share tax method. It was said at this time 
(Report of the State Board of Equalization [ 1930 J, p. II): "We do not believe that 
it is necessary for banks to be taxed so inadequately even under the law as it now exists:' 

.. 1929 Report, p. 78. Governor C. C. Young, in his Second Biennial Message (1931), 
stated (p. 48): "After a great deal of study this rate was finally fixed at 4 per cent as 
a fair figure, although it is lower than the rate in other states having the same system, 
such as New York with 4 ~ per cent, Massachusetts with 5 2h per cent, or Wisconsin 
with 6 per cent. Although the banks very properly might have paid more than a 4 per 
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cent rate, the law forbids them to pay more than other corporations, and it was deter· 
mined that 4 per cent was as high as many of the smaller corporations could afford:' 

'"1929 Report, p. xxii. 
00 Assembly Daily Journal, January :1.3, 1931, P· 31. 
07 Ibid. Since this was written, the franchise-tax principle has been extended, rate ad­

justments have been made, etc., which in large part meet the cxiticism made by the 
committee • 

.. Report of the California Tax Research Bureau (1933), pp. 78-79· 
""Ibid., pp. 79-82. 
'"" "The Commission has a positive reason for suggesting a change in the form of the 

present franchise tax. It wishes to make it available for use as an element in the solution 
of the bank tax dilliculty:'-1928 Report, p. 32. Also see ibid., p. 28. 

10'lbid., p. 31. 
""'Public Hearing on SenaJe Bills Nos. )0!)-)10 (Sacramento, 1929), p. 9· A comple· 

mentary view of the theory involved has been expressed as foUows (California Farm 
Bureau Federation, Bulletin (February 12, 1929], p. 8): "The franchise tax is com· 
manly considered to be a benefit tax or a fee levied in payment for a special privilege 
granted by State. More correctly it should be considered to be a tax levied against certain 
favored classes because of the added taxable ability which they enjoy as a direct result of 
this special privilege of 'being' a corporation and of 'doing' business as such. California's 
new franchise tax is based upon the theory that the added ability spoken of can be 
measured best by net income:' 

'"'Cal. Stau. (1935), chs. 275, 281, 353· This is the latest revision of the original Act 
of 1929. See supra, footnote 86. 

'"'Taxation of insurance companies is discussed at the end of this chapter. 
'""Sec. 4 (4). 
,.,. Sec. 4 (6). 

""Sees. I, 2, and 4· 
'"Sec. 4 (3). 
100 Sees. 6-ro, which have to do with what constitutes gross income, deductions al· 

lowed from gross to arrive at net, allocation of income, etc. 
:u<> Sec. 4a. 
"'Sees. 3 and 4 (2), (7). 
112 Sec.6. 
1111 Public Hearings on Senate Bills Nos • .509-)IO (Sacramento, 1929), p. 9· It was to 

this end, for instance, that the original law of 1929 permitted deduction of federal in· 
come taxes in determining net income and provided for calculation of gain or loss from 
disposition of property upon the basis of January x, 1928, rather than March I, 1913, as 
under the federal law. 

u; Governor Young, Second Biennial Message (1931), p. 49· 
m For a brief general discussion of this problem of allocation, see H. L. Lutz, Public 

Finance, :zd ed., pp. 497-499, and 3d ed., pp. 6x!}-621. In the former edition Professor 
Lutz commented as follows upon the allocation provisions in the 1929 California fran· 
chise tax law (pp. 498-499): 

"The new California franchise ta:x law invites dispute, if not disaster, by the indefinite 
language employed in its provision for aUocation of net income to the state •.• As en· 
acted, the law apparently provides that the initial allocation shall be made by the tax· 
payer ••• At the written request of the taxpayer the franchise tax commissioner is to 
disclose the basis of his own reallocation. 

"This curious section contains the earmarks of a beautiful legal hornet's nest ••• 
Each taxpayer will naturally weight the enumerated factors in such manner as to show 
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the smallest amount of net income arising from business done within the state, and if 
the tax commissioner reallocates he has every prospect of a fight on his hands, since the 
law scrupulously avoids stamping the tax commissioner's determinations as authoritative:' 

A more favorable \>iew at the time was expressed by Professor Traynor ("National 
Bank Taxation in California;· Californi4 Law R(vieW, XVD [1928-1929], 516): "It 
seems safe to say .•. that the formula is at least as fair and equitable as others which 
han: been examined and approved by the United States Supreme Court. In the situations 
where the general formula ... is not found applicable .•• if the Commissioner carefully 
follows the directions of the statute ... corporations will have no grounds for complaint 
because of improper allocation:· His discussion, of which this was the conclusion, covers 
pp. 5Il-ji6. 

110 Sec. 10. This section also includes the following sentence: "If the commissioner 
reallocates net income upon his examination of any return, he shall, upon the written 
request of the taxpayer, disclose to him the basis upon which his reallocation has heeD 
made:• 

'" Pll.blic H(arings on Smak Bills Nos. 509-5Io (Sacramento, 1929}, p. 12. 

"'Ibid. 
"'Ibid. 
""1935 Bank and Corporarion FrlltiCnis( Tax Rfflml, schedule J. 
"'H. L. Lutz, Pll.blic Fin.anc( (3d ed.), p. 62o. The report of the committee appeared 

in National Tax Association, Proa(dings (1933), pp. 262-267. There had been earlier 
discussions by the association of the problem of allocation. See, for instance, National 
Tax Association, Bullt'tin, VI (January 19:n), II3 If. Also, National Tax Association, 
Promdings (1922), p. 198. 

""' Some reference has already been made to places where discussion of these matters 
can be found (see supra, footnote 87). Mention may also be made of the &vmue Laws 
of California: annotated (1932), supplement (1934), and (1936). These volumes are 
serviceable to those who may desire to trace the changes and developments in the various 
sections of the statute. 

,. 1929 R(port, p. 298. 
"'Ibid., p. 78. 
"''"To the Commission it seems an attracti\·e prospect ultimately to resolve the prop­

erty tax into a tax on real estate alone, gradually eliminating all personal property, both 
tangible and intangible, from the base as the proposed business and personal taxes may 
be developed and put into ope13tion:'-r929 &port, p. 89. Or, observe the statement of 
its fourth major recommendation, p. xxii. 

1llll Ibid., p. 302. 
t:r Ibid., p. 276. An. XIII, sec. 16, 2 (a), of the proposed constitutional amendment 

read in part: "Such tax shall be subject to offset, in a manner to be prescribed by law, 
in the amount of personal property taxes, paid by such corporations to the state or 
political subdivisions thereof, but the offset shall not exceed ninety per cent of such state 
rax:· A further section, 16 (3), gave the legislature the authority, by two-thirds vote, to 
chang-e the amount or nature of the offset. 

121 ,The commission's analysis appears as part 4 of the 1929 R(port and covers pp. 297-
305. The summarized statement of its conclusions follows (p. 305): "In brief, then, it is 
the conclusion of the Commission that an offset for real estate taxes against the new 
franchise tax should not be granted, first, because it would be so costly as to require an 
increase in the rate of the new franchise tax if the yield of the tax is to be adequate; 
second, because not only is it not necessary to grant it to avoid an unfair discrimination, 
but its introduction would bestow a positive and inequitable advantage to certain classes 
of corporations; third, because even without the offset the burden is not so onerous as to 
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warrant the apprehension that wholesale abandonment of charters will result; fourth, 
because the offset is out of harmony with the general program which the Commission is 
formulating; fifth, because the ends which its proponents hope to achieve by it can be 
better achieved by other and more direct methods; and, sixth, because the true interests 
of real estate owners as a whole will ultimately be best served by the establishment of this 
new business taX on corporations as a taX in addition to, rather than in substitution for, 
the real estate taXes of these corporations!' 

""Cal. Stras. (1929), p. 20, sec. 4, of the Bank and Corporation Franchise Tax Act. 
,.., The act as it read after the I 93 5 revision still retained for financial corporations an 

offset for personal property taXes paid with the limitation that the franchise tax, after 
allowance of the offset, should not be less than 4 per cent on the net income or less 
than $25. See sec. 4 (2). 

m Assembly Daily Tournai, January 23, 1931, p. 33· Among other things the com­
mittee pointed out (p. 34) that, "from the best evidence available, it seems that the 
offset provisions work to the advantage of the large corporations possessing large property 
holdings to the disadvantage of the small corporations that own little, or lease, business 
property!' 

""' These were main headings in an outline presentation of the case against the offsets. 
The discussion will be found in California Farm Bureau Federation, Research Depart· 
ment, Bulletin No. 13 (February 13, 193I), "Recommendations of the California Farm 
Bureau Federation on the Proposed Amendments to the Bank and Corporation Franchise 
Tax Act of I929 as Embodied in Senate Bills 325 and 32.6 and Assembly Bill 1472;' pp. 
6-Io. On pp. I and 2 of the same bulletin appeared the statement that the offset provi· 
sions had resulted in: (I) gross inequalities in percentage of state taX paid to net income 
as between different classes of corporations and as between corporations of the same class; 
(2) discrimination against agricultural, real estate, and other corporations owning a large 
amount of real estate but little personal property; (3) discrimination in favor of urban 
corporations at the expense of rural corporations. 

,.. 1933 Report, p. 78. It was observed in this connection (pp. 78-79) that "no ob­
jection to this result has been made by the banks, and it is reasonable to assume that they 
recognize the soundness of the view that personal property taXes paid by corporations 
may be considered in determining whether a discriminatory burden has been imposed 
upon banks within the meaning of the federal statute!' For a discussion of legal and 
constitutional aspects involved, see Professor Traynor, "National Bank Taxation in Cali· 
fornia;• in California Law Review, XVII (1928-I929), 50D-507. Here Professor 'Ii:aynor 
discusses the question whether the offset provisions invalidated the new franchise taX. 

"'1933 Report, p. 79· 
135 lbU., pp. 79-81. Of the 34,682 corporations taXable under the act in 1931, 27,279 

were subject to the minimum, arbitrary assessment of $25 not subject to offset. Hence 
the provision availed them nothing. Further, the offsets allowable resulted in different 
effective taX rates which varied quite widdy for the different classes of corporations. 

,.. Cal. Stras. (I933), p. 870. 
187 An exception, to be noted presently, appears for ocean marine insurers. The gross 

premiums taX was employed prior to 19n but was confined to foreign insurance com· 
panies. For the earlier history of insurance company taXation, see W. C. Fankhauser, . 
op. cit., pp. 168, 2oi-2.02, 354-355 • 

... Art. XIII, sec. I 4 (b). The language of this retaliatory part of the section is not 
given here. It will be found in Appendix A to this volume, which reproduces Constitu· 
tional Amendment No. 1. 

In &venue Laws of California (Sacramento, 1932}, p. 104, appears this comment: 
''The so-called retaliatory laws are also reciprocal in nature, since their ultimate object 
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is to secure reciprocity and do away with discrimination. Thus, if a foreign insurance 
company, when taxed here at the usual rate, pays an amount actually greater than a 
California company would have been required to pay on the same business in the home 
state of the foreign company, no retaliatory tax is to be exacted, notwithstanding the 
fact that the California rate on some of the business may be less than the corresponding 
rate in the other state. Retaliatory laws are to be stricdy construed, and the ultimate 
effect of the tax is determinative:• (Bankm Lifo Co. v. Richardson, 192 Cal. I 13.) 

130 1906 Rrport, p. 259. 
1111 Source of data: 1929 Rrport, pp. :z8-3o; &ports of the State Board of Equalization; 

and Budget of the State of California, 1935-1937. 
141 See table r 4· 
'"The details of this litigation are not presented here. In large part they involved in 

one respect or another the definition of gross premiums subject to tax. In its report for 
I 926 the board stated (p. 6) : 

"There is no pending insurance company tax litigation. & stated in our last biennial 
report, the Supreme Court decided adversely to the state on the taxability of the item 
of dividends applied to reduce insurance premiums, by holding that such an item did 
not constitute 'receipts' accruing to the companies, and was, therefore, not taxable. 

"By reason of the setdement between the Attorney General and the insurance com­
panies of the remaining questions involved in this litigation, the legal controversy was 
brought to a close. The adverse judgment and the setdement have necessitated the return 
by the state to the insurance companies of the sum of $1,022,703.04, on account of taxes 
previously collected on the items affected. 

"These refunded taxes represent claims which have been accruing against the state 
since 1912 and owing to the large amount involved, the legislature in 19:25 made provi· 
sion for the return to the companies of the over-collection in three installments, to be 
allowed as credits against their taxes for the years 1925, 1926 and 192,:' 

See also the following reports of the board: (1916), pp. 2o-22; (1918), pp. n-12; 
(1920), p. 7; (1922), pp. 6--;; (1924), p. 7· 

ua 1929 Report, p. xxiii. 
, .. Ibid., p. 8x. 
''"Ibid., pp. 8x, 87. 
""Ibid., p. 87. 
"'Ibid., pp. 87-88. 
""Ibid., p. 87. 
""Ibid., pp. 8o-8x. 
,,., Ibid., p. 88. 
101 Ibid., p. 82. 
111 Ibid., p. 85. See the commission's analysis of the difficulties of net income deter· 

mination for insurance companies (pp. Sz-85). 
11.1 But even here the commission, despite the fact that the marine insurers urged they 

be taxed on a net income basis, advocated the continuance of the gross premiums method 
because of the greater simplicity of administration, the absence of uniformly favorable 
reports from states which had adopted the net income measure, and the lack of a work· 
able definition of net income by insurance companies generally. See 1929 Report, p. 88. 

""Ibid., p. 87. 
1511 The authority for the taxation of insurance companies is to be found in the Consti· 

tution, Art. XIII, sec. 14 (b), and in the Political Code, sec. 3664b. This latter section 
was legislation of 1917. See Cal. Stats. (1917), p. 338. Legislation of 1921 changed the 
rate to 2.6 per cent. See Cal. Stats. (1921), p. 21. 

,.. Budget of the State of California for the Biennium 1935 to 1937, p. vi. 
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"" "Eighteen California companies doing business outside California would, the com· 
panies estimate, pay an additional taX of $I,030,835 under the proposed 4 per cent rate. 
Of this amount California would receive only $380,333 and other states, under retaliatory 
laws would collect $6;o,;u:'-"Higher Insurance Tax Elicits Strong Protest;' Los An· 
geles Times, February 23, I935· 

1al 1929 Report, p. 88. 
""Ibid., p. 8;. 
100 Senate Constitutional Amendment No. 17, unanimously passed by the 1929 legis· 

lature, which became section I 8 of Article XIII, and subsequently section 14 with changes 
specifying a 5 per cent rate and assessment by the State Board of Equalization. 

181 Proposed Amendments to the Constitution (Sacramento, November 4, 1930), p. 22. 

,.. 1929 Report, p. 88. 
""'The legislature in 1931 enacted the legislation to make the amendment effective. 

Cal. Stats. (1931), pp. 56-58; Political Code, sec. 3664b-x, providing for the tax:; sec. 
3664b-2, defining ocean marine insurance; sec. 3664b-3, defining underwriting profit; 
and sec. 3664b-4, prescribing the method of computing the taX. 

11KSee J. W. Mudge, "How Business Corporations Should Be Taxed;' National Tax 
Association, Bulletin, XVI, xo;-n4. 



VI. THE RILEY-STEWART ACT 

T
HE ENACTMENT by the 1933 legislature of the so-called Riley­
Stewart act1 introduced fundamental changes into the tax sys­
tem of the state. The purpose of this chapter will be to trace the 

background and history of this legislation, to outline its provisions, to 
summarize the arguments for and against it, to describe somewhat its 
practical working, and otherwise to attempt an evaluation of this most 
recent development in California fiscal history. The discussion may 
begin with a brief statement of provisions of the law in order that the 
events or forces leading up to it may be more clearly understood. Sub­
sequent discussion will amplify and clarify the essential aspects that 
are merely mentioned in the following paragraph. 

The provisions of the act may be conveniently summarized under 
the headings of revenue, relief, and expenditure control. Fundamen­
tally, the act involves abandonment of the plan of separation of sources 
of revenue employed in the state since 1911. Public utility property is 
returned to the local tax rolls there to be taxed as other property is 
taxed. The local property tax base is thus broadened by approximately 
one-sixth. The utility property is to be centrally assessed by the State 
Board of Equalization. The state relinquishes the gross receipts tax 
upon public service corporations amounting to some $6o,ooo,ooo per 
biennium. Attempted relief to real property is another aspect of this 
legislation. This is presumed to result from the facts that, first, as just 
noted, the local property tax base is broadened and, second, the state 
takes over a substantial part of the burden of educational support for­
merly borne by the localities. This additional financial responsibility of 
the state, amounting to about $8o,ooo,ooo per biennium, is taken care 
of by the proceeds from the sales tax. Finally the Riley-Stewart act at­
tempts to limit the increase in expenditures of both the state and local 
governments. 

Senate Constitutional Amendment No. 30 at the June 27, 1933, spe­
cial election "was carried by a majority approximating three hundred 
thousand, every county but three in the state voting favorably for its 
adoption:" To appreciate and understand the Riley-Stewart act, it is 
necessary to know something of the antecedents, something of the 
reasons for the aspects or provisions, of No. 30. 

1 For notes, see below, pp. I89-2oo. 
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It was in the midst of much financial confusion that the I933legis­
lature began its work. The Governor's budget with its tax recommen­
dations failed of approval by the legislative body and consequently 
there devolved upon it the task of undertaking to meet the fiscal emer­
gency. It was fortunate that the 1933 legislature functioned with a 
reasonable degree of harmony, although certain of the state's interests, 
notably those of labor, were weakly represented and although the legis­
lature might he accused of mistaking the insistent voice of the real 
estate combinations for that of the less articulate dements of the state 
as a whole. 

Various aspects of Constitutional Amendment No. 30 mentioned 
above had been debated both in legislative halls and in the press for 
some time. For some time longer the question of the greater efficiency 
of state support and control of schools had been discussed in educa­
tional circles. The California County Supervisors' Association had pro­
posed in 1931 that the state assume the entire support of schools and 
provide the revenue from a sales tax. The California Farm Bureau 
Federation favored state assumption of school costs but believed that 
an income tax should supply the revenue. At the same time a joint 
committee of the California Real Estate Association, the State Land 
Title Association, and the State Building Owners' and Managers' As­
sociation recommended that ad valorem taxes be limited to 50 per cent 
of state and local expenditures, hoping by this device to relieve real 
estate of some of its tax burden. All these proposals coalesced in a con­
stitutional amendment known as Proposition No. 9 which, as an ini­
tiated measure, came before the electorate in November, 1932. 

Proposition No.9 provided in substance for assumption by the state 
of the county's share of school costs, the revenue to be provided by an 
income tax and a sdective sales tax.8 The arguments in favor of the 
proposal stressed the relief from the real property tax burden which 
would result from the transfer to the state of some $so,ooo,ooo in an­
nual school costs. It was contended that property contributed less than 
25 per cent of the peoples' income and yet was required to pay more 
than three-fourths of all governmental costs and more than 85 per cent 
of all school costs. It was argued that the amendment in no way af­
fected the local control of the schools nor in any way increased teachers' 
salaries or total school costs. Something, too, was said about equalizing 
educational opportunity throughout the state and also about recogniz­
ing the principle that education was the most essential function of the 
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state, that is, was properly a function of the state government rather 
than of the local. The amendment should be approved by the voters, 
it was urged, because it had the sponsorship of some nine state-wide 
organizations' and had been placed upon the ballot through the sig­
natures of nearly r6o,ooo voters in fifty-six counties. Arguments such 
as the foregoing were presented by such individuals as the president 
of the Union Title Insurance Company, the State Superintendent of 
Public Instruction, and others. 

Proposition No.9 was branded by its opponents as an"amateurish, 
impractical attempt at tax relief"; was criticized on the ground that the 
proposed new taxes would yield inadequate revenues, thereby throw~ 
ing the burden back on property; was condemned for proposing to in~ 
crease the fixed charges in support of the schools and for preventing 
retrenchment in school costs, even granting that these costs would not 
be increased; and was opposed because it carried provisions to confer 
on local school boards the constitutional power to fix taxes without re­
visionary control, because it contained no limiting provisions with re­
spect to taxes or expenditures for either state or local governments, and 
finally because it took "no account of the problem that would arise as 
regards the gross receipts taxes on public utilities which must, in effect, 
be on a parity with taxes on common property:'s These arguments 
against the measure were presented by the president of the Los Angeles 
City Board of Education, by the chairman of the property owners' 
division of the San Francisco Real Estate Board, and by others. 

Proposition No.9 was rejected by a two-to-one vote, "partly because 
of general opposition to the sales tax which it proposed to write into 
the constitution, and partly because it was opposed by the public utili­
ties and the San Francisco real estate men, but chiefly because it was 
popularly interpreted (its proponents say misinterpreted) as providing 
for a substantial increase in school revenue at a time when voters were 
feeling the pinch of hard times:'' 

The significance of Proposition No. 9 as a forerunner of Constitu­
tional Amendment No. 30 and of the Riley-Stewart act merits more 
attention. At the time the measure was under discussion the author of 
the present volume prepared a paper setting forth especially the finan­
cial or taxation aspects of the proposal. The paper as then given, with­
out amendment or deletion, is reproduced in the extended footnote 
below. A perusal of this presentation will reveal perhaps some of the 
essentials of the problem as it was viewed at that particular time.' 



166 STOCKWELL! STUDIES IN CALIFORNIA STATE TAXATION 

A final observation may here be made with respect to Proposition 
No.9· The matter was referred to in the January 23, 1933, report of the 
California Tax Research Bureau. The bureau's statement was to the 
effect that the defeated amendment was "indicative of the trend of 
thought and future possibilities of shifting to the State, obligations now 
financed by the local governments:' The bureau's report also observed 
that the measure had contained no tax limitation clause and then in­
quired whether the growing responsibility of the central government 
in raising revenue for local expenditure should be accompanied by 
greater state responsibility and control.8 

Further details of the background of the fiscal adjustments made by 
the 1933 legislature may now be traced. From Proposition No. 9 and 
other proposals was evolved the"Riley plan" for the use of the legisla­
ture of that year. In time it came to be known as the'~Riley-Stewart 
plan;' named after Mr. Ray L. Riley, State Controller, and Mr. Fred 
E. Stewart, Director of the Tax Research Bureau and member of the 
State Board of Equalization, each of whom was prominent in work­
ing with and advising legislators relative to the state's fiscal problems. 
The Riley-Stewart plan called for an amendment to the State Consti­
tution. Accordingly, Senate Constitutional Amendment No. 30 spon­
sored by nineteen Senators and Assembly Constitutional Amendment 
No. 68 sponsored by thirty-four Assemblymen were introduced on 
January 26." Very soon the Assembly amendment, and other less im­
portant measures intended to remedy the fiscal situation, dropped be­
hind, and Senate Constitutional Amendment No. 30 became the 
successful measure for reform. During this stage of the development 
the State Board of Equalization had given its support to the program.111 

At the first opportunity after the legislative recess, on March 3, the 
Senate voted to withdraw the measure from the committee on consti­
tutional amendments and refer it to the committee on revenue and 
taxation. The members of this committee had already given the amend­
ment attention, for on the day it was received it was reported out with 
twenty-seven amendments, all of which were adopted. The committee 
and the Senate repeated this action on three other occasions until al­
most all the amendment had been written by the Senate's committee 
on revenue and taxation. The amending paragraphs included the title, 
the paragraphs concerning limitation of state expenditures, much of 
the sections on limitation of local expenditures, and taxation of cor­
porations. Only two unimportant amendments had been proposed 
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from the floor. The members of the committee on revenue and taxa­
tion wrote the law and the Senate accepted their work. On March 24 
Senate Constitutional Amendment No. 30 passed the Senate without 
a dissenting vote. When it left the Senate it contained provisions con­
cerning the return of utility property to the local tax rolls, limitations 
of state and local expenditures, assumption of school costs by the state, 
and a state gross receipts or transactions tax to be assessed by the State 
Board of Equalization.n 

The Assembly, by no means so unanimous as the Senate, gave to 
the amendment a determined opposition and would not permit its 
passage despite the exigencies of the state treasury until satisfied with 
the changes made. In the Assembly the committee on revenue and 
taxation played the same role as the corresponding committee had per­
formed in the Senate. The amendment remained in committee from 
March 24 until April6. Twice the committee presented the Assembly 
with lists of amendments, all of which were adopted,"' before April 
20, when the first vote was taken. The Assembly rejected the Riley­
Stewart plan by a vote of 41 to 36,u not because the members did not 
appreciate the need for some change, but because the representatives 
of labor and of the farm groups objected to the gross transactions tax 
and the representatives of the metropolitan areas did not like the cur­
tailment of the financial powers of local units inherent in the plan. 
The Assembly moved to reconsider and the committee on revenue and 
taxation set itself so to amend the measure that it would be acceptable. 
It could almost be said that the committee wrote whatever parts of the 
bill the Senate committee had left unwritten." The results of the first 
vote were repeated April 26 and May I before the measure passed. 
During these days the State Controller, members of the State Board 
of Equalization, and the State Franchise Tax Commissioner were in 
touch with the committee. They were present to answer questions 
when, on April 20, the Assembly sat as a committee of the whole for 
consideration of the amendment.u On May 2, Senate Constitutional 
Amendment No. 30 passed the Assembly by a vote of 67 to 10. The 
farm and labor representatives had been satisfied by the deletion of the 
gross transactions tax and the legalization of "new taxes" which could 
be construed to mean the income tax as well as a sales tax, and most 
of the metropolitan representatives had been reconciled by an amend­
ment to the county tax limitation clause. Analysis of the ten recal­
citrant votes shows that all of them represented metropolitan areas. 
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Eight came from Los Angeles and one each from Alameda and San 
Francisco.111 

On May 4 the Senate accepted all the amendments made in the As­
sembly and the legislature finished its share in the financial reform of 
the state.17 The Riley-Stewart plan went to the people on June 27, 1933· 
Between the adjournment of the legislature and this date, members of 
both houses and the fiscal officers already mentioned, Riley and Stewart 
in particular, diligently campaigned for its adoption by the electorate. 
As has already been pointed out, the amendment carried by a very sub­
stantial majority.,. The plan was supported by the Governor, legisla­
tors, the State Board of Equalization, those organizations which had 
backed Proposition No. 9, real estate interests, public utility groups, 
farmers, and manufacturers.,. It was opposed by labor leaders, retail 
merchants, and a few individuals, among whom was former Governor 
C. C. Young, concerning whose objections something is said later on 
in this chapter. 

A few additional comments are necessary by way of describing the 
background of Constitutional Amendment No. 30. The fiscal prob­
lems, when the 1933legislature met, were to balance the state budget, 
relieve real estate from some of its tax burden, avoid an ad valorem 
levy, and at the same time maintain essential governmental services. 
Public expenditures in California, as elsewhere, both state and local, 
had been increasing over a long period of years. A fairly full program 
of social legislation involving old age pensions, pensions for the blind, 
orphan aid, teachers' and Civil Service employees' retirement, tubercu­
losis hospitalization, and so forth, expenditures for capital outlay due 
to population growth, the expensive highway system, as well as other 
items, were primarily responsible for this increase in expenditures."" 
Expenditures from the state general fund for the 1931-1933 biennium 
were nearly xo per cent above those for 1929-1931, which in turn had 
been almost 15 per cent above those for 1927-1929."' Then there had 
been sharp declines in yield from some of the principal sources of 
revenue accruing to the general fund of the state. 21 

So far as the local governments were concerned in this period im­
mediately preceding the fiscal adjustments made in 1933, they were 
plagued by rapidly mounting tax delinquencies and by decreases in 
property valuations which approximated 20 per cent in the two-year 
period 193o-1932,"the decrease being especially notable as to intangi­
bles:•• In California prior to 1933 approximately 75 per cent of total 
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state and local revenues came from local levies upon property. The 
rapid increase in local e..xpenditures in the decade preceding 1931, to­
gether with a similar increase in local indebtedness along with inor­
dinately high special assessment levies (particularly in some localities), 
combined with decreased property values and falling income from 
property to bring into still bolder relief the already heavy burden of 
the property tax. "Local revenue demands could not be satisfied by 
a tax levied upon the capitalized value of expected fUture earnings or 
upon 'fair market value' when neither of these bases was related to the 
current annual income, in many cases the lack of income, of property 
subject to taxation:"' 

In the campaign pamphlet A Plan for Tax Relief, compiled under 
the supervision of Senator Swing and Assemblyman Lyon, the asser­
tion was made that: 

"Despite the utmost economy, present State taxes providing general 
fund revenues are inadequate to meet the minimum requirements of 
government. Under the Constitution, provision is made for a general 
State property tax to meet whatever deficit occurs. However, the prop­
erty tax already imposed by counties, districts and cities is proving bur­
densome to an extreme degree and deficiencies are increasing at an 
alarming rate. Especially in the case of farm property is the tax ap­
proaching the point of confiscation. 

"Addition of a State tax rate to the local taxes already imposed on 
property would be an unfortunate development fraught with sinister 
consequences to well-ordered government in California. That it would 
retard economic recovery seems inevitable:"" 

Such then in substance was the background of the fundamental 
fiscal changes which took place in California in 1933· Although a sum­
mary statement has already been given of the essential aspects of the 
new legislation, those provisions may now be set forth more explicitly, 
albeit somewhat briefly inasmuch as the details will be apparent from 
a perusal of the teA"t of Constitutional Amendment No. 30, reproduced 
in Appendix C to this volume. 

Amendment No. 30 then did the following things:• 
1. It provided relief for the burden imposed upon property by trans­

ferring to the state, to be raised from sources other than the prop­
erty tax, the nearly Sj6,ooo,ooo per biennium at that time required for 
school purposes, an e..xpenditure which had been met by the county tax 
on common property. In other words the state assumed the counties' 
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fixed charges of $30 for each elementary school pupil and $6o for each 
high school pupil in average daily attendance, amounting to $38,ooo,ooo 
annually. It was estimated that this transfer would lower the county 
tax rate an average of 71 cents, a reduction of about 20 per cent.S'I 

2. It limited county, city, and school district expenditures to an 
amount exceeding by not more than 5 per cent the expenditures of the 
preceding year "thus assuring that local taxpayers will get full benefit 
from the transfer of educational expense from the counties to the 
State!' .. 

3- It limited state expenditures for each biennial period to an amount 
exceeding by not more than 5 per cent thos~ of the preceding bien­
nium and accompanied this requirement by a stipulation to the ef­
fect that "not more then twenty-five per cent of the total appropriations 
from all funds of the State shall be raised by means of taxes on real 
and personal property according to the value thereof!' This, again, was 
done in the effort to assure the relief aimed at in the plan. 

4· It abandoned, effective January I, 1935, the plan of separation of 
sources of revenue which, under Constitutional Amendment No. I, 

had obtained in the state since Igu. Public utility property, thereto­
fore taxed on the gross receipts basis by the state, was returned to the 
local tax rolls, to be taxed as other property was taxed, thereby broaden­
ing by approximately one-sixth, or to the amount of $x,3oo,ooo,ooo of 
assessed value, the local tax base"with corresponding tax reduction for 
the common property owner, and consolidating all taxpayers into a 
cohesive group whose interests are identical:'211 

5· It provided for central assessment of public utility property by the 
State Board of Equalization with full apportionment thereof back to 
the several counties where this property was situated. 

6. Finally it authorized the legislature to provide the necessary funds 
for meeting the state expenditures, to raise the money required to meet 
the additional educational costs assumed by the state, and to provide 
for any further relief to property as might be feasible by means of any 
form of taxation not prohibited by the Constitution. 

Having traced thus far the background and the provisions of the 
Riley-Stewart plan, we are now in a position to inquire into the actual 
working of the program. This inquiry in turn necessarily leads finally 
to some attempt at evaluation of this legislation. 

The problem which at first arose was an old one in a new guise, 
namely, that of equalizing tax burdens as between public utility and 
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common property. That is, this was the first question if we except the 
debate which occurred prior to January I, 1935, the effective date of 
transfer of utility property to local rolls, on whether the state should 
retain or relinquish as scheduled the public utilities as a source of state 
revenue. Assemblymen Cronin and Williamson of San Francisco had 
introduced a measure designed to delay for a period of two years the 
transfer of the utility property. In view of the unbalanced state budget 
this postponement was urged as one alternative to the levy of an ad 
valorem tax or of nuisance taxes. The property owners' division of 
the Los Angeles Realty Board, in a suggested state budget balancing 
program, urged retention on this score and also on the score that the 
local tax burden would not be lessened by the transfer, that there was 
evident an intent on the part of the local governments to use the rev­
enue from public utility taxation not to reduce local tax burdens, but 
to enlarge local expenditures.10 In favor of transferring the utility prop­
erty as scheduled, it was argued that local governments had set up their 
budgets in the e.'.:pectation of receiving this additional revenue of some 
$33,000,000 annually and that to deprive them of it would unbalance 
nearly every county budget, thus compelling adjustments which might 
take the form of further property tax burdens." To have delayed the 
transfer would have necessitated submission of the question to a vote 
of the people. The Governor was quoted as having said, "It has been 
my opinion that the people would not vote favorably on the proposi­
tion and that it would be useless to present it to the people:!ll:l A joint 
legislative tax committee expressed opposition to the proposed delay. 
The vote was 9 to 3-• Finally, a statement of the State Finance Director 
may not have been without its influence. He remarked that if the utili­
ties were kept on the state rolls another two years, he would favor in­
creasing state gross receipts tax rates on these corporations to such a 
degree as would provide the estimated $8,ooo,ooo additional per bien­
nium which these utilities would pay when returned to the local tax 
rolls." 

But to come back to the original question. The statement was made 
that the first question to arise was that of equalizing tax burdens as 
between public utility and common property. This was the problem 
which all during the separation period from 19II to 1935 arose to 
plague tax officials and legislators. The problem now presented itself 
in a new form. Since public utility property was to be taxed at the 
same rate as other property, it was necessary to equalize assessment 



172 STOCKWELL: STUDIES IN CALIFORNIA STATE TAXATION 

ratios in the counties throughout the state in order that the application 
of uniform rates to all property would result in equal tax burdens. 
There was need "for a thorough analysis of local assessment ratios in 
order that there may be no disparity between the assessments made by 
the State Board of Equalization and those made by local assessors upon 
property which will appear on the same assessment rolls and be sub­
jected to like tax rates!' .. This task of equalizing assessment ratios de­
volved upon the State Board of Equalization. A valuation division of 
the board was created in November, 1933, to deal with the problem.'" 
To describe fully the principles involved, the procedure followed, and 
the varying views expressed would require a separate treatment. But 
a few observations may be made to indicate the nature of the problem. 

There was first of all the fact to be dealt with that assessment ratios 
upon common property varied markedly throughout the state." The 
range was found to run all the way from 26.24 per cent in Modoc 
County to 58.69 per cent in Mono County.'" This constituted a differ­
ence of more than 30 per cent between the low and the high. The aver­
age was found to be 46.66 per cent."" Some 65 per cent of local property 
in the state was found to be taxed on this approximately 50 per cent 
basis.'" Consequently the board accepted an approximately 50 per cent 
basis upon which to equalize assessment ratios. This obviously neces­
sitated raising the ratios o£ some counties and lowering those of others. 
The net result was an estimated increase of more than $2oo,ooo,ooo in 
assessed values throughout the state." It also meant the addition of util­
ity property to the local rolls at approximately 50 per cent of the ap-
praised value. , 

In the second place the board was under the necessity of valuing the 
properties of the utilities for tax purposes. This task involved all the 
familiar problems relating to the making of valuations, especially with 
respect to the particular basis or principle, or combination of bases and 
principles and relative weight of them, which were to be dominant in 
the determination of the tax base. The State Board of Equalization, 
through its valuation division under the directorship of Mr. A. G. 
Mott, dtiring the summer of 1935 completed the drawing up of a sched­
ule of public utility values. These schedules placed total values at almost 
$2,ooo,ooo,ooo (full value) or, to be more precise, $889,655•76o of as­
sessed values on a 50 per cent assessment ratio. 

The utilities were offered opportunity to protest these assessments. 
This, with considerable alacrity and with little bashfulness, they pro-
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ceeded to do. For instance, the total of these proposed assessments on 
tangible utility property in the city of Los Angeles was approximately 
$r32,ooo,ooo, of which no less than $ro7,ooo,ooo represented properties 
of utilities which petitioned for reassessment.42 The petitions for re­
assessment were based upon a number of grounds.411 Inability of the 
Pacific Electric Company to earn an operating profit was made the 
basis of the contention that its property had merely a salvage or junk 
value for taxation purposes. The company also protested the values 
placed upon right-of-way lands, alleging that such lands would have 

· little if any value if rail service were discontinued. A number of utili­
ties, among them the Southern California Edison Company, the 
Southern California Gas Company, the Los Angeles Gas and Elec­
tric Corporation, the Southern Counties Gas Company, and the As­
sociated Telephone Company, complained that failure of the board 
to follow the assessment methods of local assessors had resulted in 
the establishment of higher values for public utility property than 
for other property. This "equalization" contention is of course based 
upon the conception that, unless public utility values are equalized 
with values placed upon common property by using the local assessor's 
methods, public utility property will bear a disproportionate share of 
the tax burden." Other utilities, notably the Southern California Tele­
phone Company, contended that there was no relationship between 
fair value as a rate base and a valuation for taxation purposes,411 inas­
much as the local assessors were following methods quite different 
from those of the State Board of Equalization. This was a phase of 
the "equalization" contention. Other complaints, for instance from the 
Santa Fe Railway Company, were that too little weight was given to 
the element of stock and bond value, a view directly opposed to that 
of certain other companies such as the gas, electric, and telephone utili­
ties; and, from the Pullman Company, that too little regard was given 
the element of depreciation. In general it may be said, as has been 
true elsewhere and at other times, that each utility tended to favor that 
particular method of valuation or urge that particular item or point 
which would result in placing the lowest possible value upon its prop­
erty for taxation purposes. Not the least illuminating circumstance in 
the proceedings, therefore, was the divergent and opposing positions 
taken by the protestants before the Board of Equalizati...>n. 

Other questions respecting values have also arisen.'" It can be said, 
then, that in the practical working out of the Riley-Stewart plan this 
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task of valuation was one of the major problems with which the ad­
ministrators were called upon to deal. A further inquiry into practical 
aspects of the new fiscal arrangements of 1933 brings one to the heart 
and intent of the entire plan, namely, relief for real estate. This was 
sought, as has been pointed out, through transfer of county mandatory 
school costs to the state to be financed by means other than property 
taxes, through return of utility property to local rolls thus broadening 
the local tax base, and through expenditure limitations imposed upon 
both state and local governments, particularly the local units. We may 
now discuss more particularly this matter of relief from property taxes. 

Extensive claims were made for the Riley-Stewart plan as a means 
of relieving the burden of the property tax. It was pointed out, for in­
stance, that assumption by the state of the county mandatory educa­
tional costs" would result in an average tax saving to every county of 
the state of $0.71 per $roo of the assessed value of property ... The maxi­
mum saving of $r.63 occurred in Nevada County and the minimum 
of $0.27 in Mono County ... These savings were stated to approximate 
a 20 per cent reduction in county and district tax rates.60 This percent­
age was computed on the basis of a total of county a:nd district taxes 
in 1932, exclusive of special assessments, of some $2oo,ooo,ooo taken in 
conjunction with the total mandatory school costs of something less 
than $4o,ooo,ooo annually proposed to be transferred to the state to be 
financed from revenues other than property taxes. Furthermore, by 
the repeal of Amendment No. r, which had provided for separation 
of sources of state and local revenue since 19n, the authors of the Riley­
Stewart plan hoped to extend additional relief to property. This would 
result, it was said, from the broadening of the local tax base by about 
one-sixth through the return of utility property to local rolls to the ex­
tent of some $r,3oo,ooo,ooo of the then existing assessed values of utility 
property. "The benefit of this change to localities where there are large 
public utility holdings will be an important factor in tax relief for the 
farmer, home owner and business man!'81 

Since these early statements appeared, reaffirmation has been made 
of the savings presumably effected through the provisions of the Riley­
Stewart amendment. The State Board of Equalization, in its 1933-
1934 report, remarks that the elimination of the sum of $4o,ooo,ooo 
annually in county school costs "reduced by an average of 20% county 
taxes on homes, farms and business holdings generally;• although it at 
once notices that in some localities"these property tax reductions have 
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not been realized, due to off-setting expenditures made by local ta.~g 
authorities:'"" The board further observed that the total county, city, 
and district taxes for 1934-1935 of $2o5,348,o25 were $;s,7o4,137• or 
21.34 per cent, under the $26I,o_52,162 total of the same items for 1932-
1933, the last year before the 1933 amendment became effective, and 
attributes a major part of this decrease to the transfer of school costs 
to the state. .. Put in another way, taking into account a decrease of 
16.02 per cent between 1932 and 1934 in the true value of property 
ta.'l:ed, the tax burden upon each $100 of true value had decreased, ac­
cording to the board's figures, from $up to $1.78 during the two-year 
period." Finally, in this same report, the board points out that, conse­
quent upon the e..xtension of local taxes to utility properties, property 
owners would experience in ,1935-1936 a further tax reduction of ap­
proximately $3o,ooo,ooo."' The board then concludes that "taxes on 
common property owners in California wt1l be reduced in the period 
from 1932 to 1935 by more t!Jan $8s,ooo,ooo, or almost one-third. More 
than eighty per cent of this reduction is directly attributable to the con­
stitutional amendment suggested by this board in 1933:'511 

The projected relief from the burden of the property tax was, then, 
the basic argument offered in behalf of the Riley-Stewart plan as em­
bodied in Constitutional Amendment No. 30. But there were also other 
corollary and supplementary advantages urged in support of the pro­
gram. These may briefly be set forth at this juncture before we pro­
ceed to a consideration of some of the opposing arguments presented 
at the time and finally, in the light of this delineation of the pros and 
cons, to an evaluation or appraisal of the act in its broader aspects. 

Closely related to the claim of relief to real estate was what might be 
cilled the agricultural argument. It said in substance that agriculture 
was a basic industry, that California was still largely an agricultural 
empire, that its prosperity and resources were largely in land, that the 
depression fell heavily upon the rural communities, and that until re­
habilitation of the farmer was effected through relief from oppressive 
ta.xes there could be no lasting improvement in general economic con­
ditions either rural or urban."' Then, although overlapping is here 
apparent, there were what might be designated general economic ar­
guments to the effect that the prosperity of the state depended upon 
the ability of California to interest prospective residents in the owner­
ship of homes and farms and that the entire credit structure of the 
state rested upon its land values, which presumptively were being irn-
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paired by excessive taxation'" and which presumptively, too, would be 
improved and stabilized by adoption of the plan under consideration. 
Next there was the social aspect of the whole question, which empha. 
sized the desirability of an assured minimum educational program and 
equality of educational opportunity. Fiscal considerations suggested 
the advisability of relatively less reliance upon property taxes. Finally, 
there was the argument that the separation of sources plan in operation 
since I9II had outlived its usefulness and should be replaced by a tax 
system conforming more closely to the current economic and fiscal 
conditions of the state and its political subdivisions. The 1929 Califor­
nia tax commission had criticized very severely the old separation of 
sources arrangement and had advocated its replacement, suggesting 
among other things the return of utility property to local tax rolls." 
Since the separation of sources plan has been discussed earlier in this 
volume, no further reference is made to it here. 

We come now to a consideration of some of the arguments advanced 
in opposition to the Riley-Stewart plan. Keeping in mind the intent 
of the amendment as it has already been described, we find that a sur. 
vey of the opposing views, interspersed with comments relative to such 
virtues as the plan may possess, becomes an evaluation of the measure 
as a whole. 

One of the objections to the plan at the time of its proposal was the 
lack of any very definite information concerning its essentials. The 
broad, general program was there, but just how it would work out both 
in its details and with respect to its consequences in the fiscal affairs of 
the state remained largely unanswered questions. To some, acceptance 
of the plan seemed to be leaping before looking, if, indeed, not per· 
haps jumping from the proverbial frying pan into the equally prover· 
bial fire ... In view of the attendant uncertainty, it was argued that, 
imperfect as the prevailing system of taxation was, the state should 
not abandon it and incur the risk of having it replaced by a system 
which in all likelihood would be no improvement over the old.u Sub­
sequent events have justified to an appreciable degree these doubts con­
cerning the proposal adopted at the summer election of 1933· 

Furthermore the plan was viewed as a "jumble of disconnected meas­
ures, an agenda rather than a finished program:' .. The transfer of school 
costs from counties to the state and relinquishment of utility taxes to 
the localities were considered two separate and distinct measures which 
should have been separately submitted ... The only unifying force in 
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the measure revolved around its fundamental intent, namely, to re­
lieve the real estate tax burden. To that end it was proposed to transfer 
school costs, return utility property to local rolls, and limit expendi­
tures. Certainly, however, these proposals were quite unrelated except 
in the respect stated. Probably the voters should have been given an 
opportunity to express themselves upon each item taken by itself. The 
proposed transfer of school costs was substantially a political matter, 
the abandonment of the fundamental aspect of the state's tax system 
mainly a fiscal question, and the limitation of expenditures principally 
a social and economic problem. 

The Municipal League of Los Angeles opposed Senate Constitu­
tional Amendment No. 30 partly because in its judgment the amend­
ment favored the public utilities."' Picturing a deficit in state finances 
of some $6o,ooo,ooo for the years 1931-1935• it estimated that under the 
existing tax arrangements the utilities would pay $ro,8oo,ooo toward 
this deficit, whereas under the proposed change they would pay but 
$2,7oo,ooo toward it.811 

The charge was made that the Riley-Stewart plan was objectionable 
because it divorced collection of public funds from their expenditure 
and because it left intact without modification the existing number 
and organization of political subdivisions of government. Certainly, 
even in the presence of any plan of expenditure limitation, there was 
reason to believe that collection by one agency, the state, and spending 
by another, the locality, would not be conducive to economy in educa­
tional expenditure, particularly should the attitude develop that con­
cern need not be manifested since the state was footing the bill. In 
California under the new arrangement the decision whether the funds 
would be used to provide relief or merely to give greater leeway for 
additional expenditures was left, except so far as the expenditure limi­
tation aspect intervened, in the hands not of the state, nor of the 58 
counties, but of the 3,200-odd school districts throughout the common­
wealth. Then, too, with respect to the aggregate of expenditures, and 
hence the relief to property, it was properly argued that the amendment 
did not reach the problem at its source. It operated upon the basis of 
preserving the status quo by saying that the state should serve each 
district as it then stood rather than to begin with and carry out a pro­
gram of consolidation. Certainly an early step in the reduction of prop­
erty taxes should be a decrease in the large number of independent 
tax-levying units. 
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It was said that the Riley-Stewart plan would not equalize educa­
tional opportunity if the richer districts exceeded the minimum stand­
ards provided by state support of the school system. The uncertainty 
of revenues from taxes on utilities on a property basis was compared 
with the assured yield from the existing levy on gross receipts.'" It was 
thought, even with well-intentioned boards administering the law, that 
property tax revenues would be much below what was then being 
paid automatically to the state on a gross receipts basis. The dangers 
from the political factor were not unforeseen. That the utilities would 
he forced into future politics to control boards was considered a very 
likely development. If so, California would experience again the evils 
of political influence which characterized the operation prior to I9Il 

of the old system of local taxation of the utilities upon a property basis."' 
An argument advanced by many was that the Riley-Stewart plan 

was in essentials merely a tax shifting and not a tax reducing pro­
posal.08 Although transfer of school costs would relieve the local rolls, 
it obviously would not reduce total educational costs. The contem­
plated and understood enactment of a sales tax was, of course, painful 
evidence of tax shifting or at best tax adjustment, rather than reduc­
tion. Especially, too, was it urged along this line that the owners of the 
larger and more valuable properties would receive the major benefits 
from the new taxation arrangements; that, so far as the small home 
owner, farmer, and merchant were concerned, the Riley-Stewart plan 
was not for them an unmixed blessing. As a matter of fact, it is not par­
ticularly difficult to prove that a sales tax, such as California adopted, 
burdens rather than relieves the small property owner. Furthermore, 
the amendment failed to withdraw, as certain interests in the state on 
occasion had advocated, the constitutional right of the state to impose 
an ad valorem tax to make up any deficiency in revenue. It is true that 
a 25 per cent limitation on property taxes relative to total state expendi­
tures was provided for, but there remained the possibility, aside from 
the sales tax burden, of still further reneging, so to speak, on the relief 
to property ostensibly offered by Amendment No. 30, through imposi­
tion by the state, to the limit permitted, of a property tax which had 
not been employed since 19II. 

Still other objections to the Riley-Stewart plan cropped up, such as 
that it paved the way for the taxation of publicly owned public utili­
ties," that it constituted a violation of the principle of home rule in 
government and taxation,"' and that it presented no adequate solution 
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of the problem of e.~penditure control. No such solution was forthcom­
ing, partly because of the difficulty of finding any adequate means of 
control; partly because educational costs, with contributions upon an 
average daily attendance basis, would continue to increase with the in­
crease in the number of pupils; and partly because gasoline tax money, 
untouched by any pro,·ision of the amendment, would still automati­
cally go to the highway fund. Without dwelling upon these matters, 
however, we may now supplement and conclude this review of the 
various objections to the Riley-Stewart plan with a brief appraisal of 
it in irs broader aspects. The discussion will relate to (I) the fiscal 
position of the state, (2) the sales tax, (3) the subsidy principle, (4) 
methods of utility taxation, and (5) property tax relief and expenditure 
limitation. It is apparent that each of these items could be treated at 
some length. 

The proponentS of the Riley-Stewart act probably did not give due 
regard to irs e.iiect upon the state finances. Granted that the plan may 
have relieved the local fiscal situation somewhat, it certainly made a 
difficult problem of adjustment so far as the state treasury was con­
cerned. It requires in perspective no particular mathematical imagi­
nation to appreciate the financial embarrassment involved, when the 
state, already with a deficit of $w,ooo,ooo in its general fund surplus, 
surrendered $6o,ooo,ooo in revenue biennially and at the same time as­
sumed SSo,ooo,ooo of additional financial responsibility for a similar 
period. That was why the state, if it wished to balance its budget for 
the 1935-1937 biennium, was compelled almost to double its income 
from current sources. The 1929-1931 biennium ended with a surplus 
of some $31,029>000 in the general fund. The 1935-1937 biennium, it 
was estimated on one occasion, would end with e.\:penditures, includ­
ing a carry-over deficit of $32,000,000, e.~ceeding normal revenues by 
some $x4o,ooo,ooo." Although all this financial embarrassment was 
not due to the Riley-Stewart act, a substantial part of it was traceable 
to the fiscal adjustments which marked this legislation. 

Any evaluation of the 1933 measure would be incomplete without 
mention of the sales tax which it was generally understood would fol­
low upon the adoption of Constitutional Amendment No. 30. Since 
this ta."( is dealt with elsewhere in this volume, but brief reference need 
be made to it here, and that merely to e.~press a point of view. It is 
regrettable that within the last few years so much of American tax 
legislation has been based upon grounds of e.,;:pediency.'~'~ The Califor-



180 STOCKWELL: STUDIES IN CALIFORNIA STATE TAXATION 

nia sales tax is no exception to this generalization. The judgment of 
the writer may perhaps aptly be summarized by saying that the Riley­
Stewart act fastened the sales tax upon the state. The implications of 
objection to the principles of the tax and of the likelihood of its per­
manence are apparent. Sales taxes in general possess the virtue of pro­
ductivity" but the defect of inequality. If equality in the distribution 
of the tax burden is the objective, sales taxes should be used with 
moderation. 

Another basis of evaluation, developed fully, would lead to a thor­
ough inquiry into the merits of the subsidy principle. This, too, must 
be given no more than passing comment, since it constitutes a subject 
in itself. But clearly to pass final judgment upon the Riley-Stewart act 
is necessarily to weigh in the light of experience the advisability of state 
aid in its specific application to conditions in California and as particu­
larly related to state contributions in support of the public schools. With 
a very substantial part of the local tax rate on property traceable to 
educational costs;• the transfer of these costs to the state to be financed 
from sources other than a property tax was defensible, assuming the 
need for property tax relief and assuming further that the adoption of 
the sales tax, and other devices, afforded that relief in the degree antici­
pated. This latter assumption is a doubtful one. Perhaps, as Professor 
Plehn remarked, "the transfer of school costs from the county to the 
state will be approved by those who favor local centralized schools and 
opposed by those who favor local control. It's a matter of political 
theory!'" But the transfer presents also certain questions relating to the 
fundamentals of state aid. 

Although the subsidy principle has certain serious shortcomings," 
the time probably has come when we must reckon with its larger ap­
plication in the field of practical fiscal affairs.,., The strain upon local 
tax resources, made increasingly severe by the continued demand for 
more and better governmental services, apparently must be eased by 
some dependence upon the wider and richer tax resources of the state. 
In California the subvention program was based primarily upon the 
objective of reduction of local taxes and secondarily upon that of equal­
ization of educational opportunity. Each of these objectives was laud­
able.'" The questions remain, however, whether the expected relief has 
materialized and whether the granting of further state aid in support 
of the schools in California should not have been accompanied by some 
degree of central supervision over the funds thus distributed.~'~~ 
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Another respect in which one may seek to evaluate the Riley-Stewart 
act relates to the relative merits of the two different methods of taxing 
public utilities. Should these enterprises be taxed upon a gross receipts 
basis by the state or upon an ad valorem basis by the local govern­
ments? To discuss at any length this particular matter would be to 
digress from the main theme of the chapter. And yet this aspect of 
the whole picture is necessary to proper perspective. Either method of 
taxation has its advantages and its disadvantages. Perhaps these are 
of such a nature as to lead one to the general conclusion that either 
method may be employed without undue concern over the opportunity 
cost of foregoing the other.r.> Yet one may question the effectiveness of 
administration of an ad valorem tax in the absence of a permanent and 
professional tax commission to supervise the assessment of public util­
ity property.111 Likewise inquiry may be made concerning equality or 
inequality of tax burdens under the old method as compared with the 
new. Again one may conclude that merit in this respect is about equal."" 
Finally, without presuming to complete treatment of this phase of the 
subject, one may question the theory implicit in the existing ad valorem 
method of utility taxation in California, that the location of such prop­
erty should determine its situs for taxation purposes. There is always 
here a problem of the relationship between the location of property and 
proper government needs. Again reference may be made to Professor 
Plehn's pertinent inquiry, "Why should San Bernardino County, for 
example, tax upwards of 8oo miles of railroads in sparsely populated 
districts when San Francisco can tax only 16 miles?",. 

We now come to the final aspect of the appraisal of the Riley-Stewart 
act. Has it given relief to real estate and has expenditure limitation 
proved sound in theory and practicable in application? 

These two phases of the property tax problem are inseparably re­
lated, but for the sake of clarity in the discussion we rna y consider them 
in order. The promised relief to real estate, a topic already discussed in 
part of this chapter, was to be assured through transfer of school costs 
to the state, through return of utility property to local rolls, thus widen­
ing by approximately one-sixth the local property base, and through 
e:'\penditure limitation. What further may be said concerning the pres­
ent and prospective achievements in this direction? 

The first recommendation of the Martin tax commission of 1929 
called for the abandonment of separation of sources of revenue in Cali­
fornia and the return of utility property to local rolls.Sl In commenting 
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later on in its report upon this proposal in its bearing upon real prop­
erty taxes, the commission observed that at least in certain counties 
this return of utility property would offer opportunity of substantial 
relief to real estate."" The commission at once noted, however, that 
whether the relief materialized or not would depend largely upon the 
vigilance of the local taxpayers. "If they permit the advantage of the 
expanded local tax base to be absorbed by an increase in local expendi­
tures, obviously no relief will result:,.. 

There is evidence and testimony, past and current, as well as general 
reasoning, to support the view that tax leeway is likely to be taken up 
in additional levies for other pllrposes. In California in 1912, one year 
after separation of sources had been effected by Amendment No. I, 

the local taxpayer discovered that the "local tax rates absorbed all of 
the savings brought about by the deduction of the state tax from his tax 
bill!'.., Mr.]. W. Hartman, chief deputy county assessor of Los Angeles 
County, recently released figures revealing the situation between 1932 
and 1934 in Los Angeles County. He pointed out that the increase in 
city, county, school, and other district taxes during that period had 
nullified the saving made by the sales tax. That saving was some $o.6s2 
per $wo of assessed valuation, due to transfer of school costs to the 
state. Taking Los Angeles city tax district number one as typical, in­
creases in tax rates for various purposes, such as general county, mu­
nicipal, flood control, water district, and schools, totaled $o.622, thus 
almost wiping out the saving made by the sales tax. "This is just 
one district;' Mr. Hartman remarked."The amount of increase varies 
throughout the county, but this example shows why the expected re­
duction in taxes as a result of the sales tax has not materialized!"" 

On top of the situation just described rests the further consideration 
that property owners, who in many instances have not benefited in 
an absolute sense at least in the reduction of property tax rates, are 
also payers of the sales tax which was, so to say, to double for the prop­
erty tax. Unfortunately, it appears to have doubled in more ways than 
one. As a matter of fact, it is difficult to give adequate reasons for the 
faith that was in us with respect to the sales tax as a means of easing the 
property tax burden. The prospect of permanent relief, if the problem 
is viewed in its broader aspects, is dubious. Granted that temporary 
relief may be apparent because of slight rate reductions or postpone­
ment of advances in rates, the facts still remain that property taxes will 
probably continue to constitute the mainstay of local government rev-
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enues and that sales tax revenues will probably be used to support 
heavier expenditures rather than substantially to reduce property tax 
burdens. In view of the ever increasing demand for governmental 
services, it would be a remarkable government indeed that would re­
sist such demands, particularly if it had at its command a well-devel­
oped and productive source of revenue.110 

Permanent relief to property, clearly, was the objective of the Riley­
Stewart act. But long since, despite favorable testimony here and there,00 

serious doubt of realization of this end has arisen. Indeed with many 
the doubt has become a conviction. Haig and Shoup have pointed out 
that by September, 1933,''more than 8oo school districts had asked that 
the board of equalization exercise its power to permit them to exceed 
the limitations on expenditures imposed by the Riley-Stewart amend­
ments!'111 After noting that the board permitted excesses in but seven­
teen districts (and these mainly because of earthquake damage), they 
then suggest that "only time will tell whether the board will continue 
to hold the localities in check!' .. The board itself, in its 1933-I934 re­
port, stated that during the preceding two years more than r,rso taxing 
units in California had applied for permission to exceed the constitu­
tional limit upon the increase of expenditures.113 The board then further 
stated that it "denied authorization to expend a total of more than 
$7,5oo,ooo with a direct saving to local taxpayers to that extent. The in­
direct saving, due to the fact that local taxing authorities, aware of the 
constitutional limitation, prepared their budgets accordingly, is un­
doubtedly much greater:'"' 

The problem, however, of permanent relief to property involves 
something far more than, or perhaps one might better say other than, 
the imposition of sales taxes and the resort to expenditure limitation 
devices. Fundamentally it is a problem of proper assessment procedure, 
proper classification of property, reorganization of governmental units, 
greater emphasis upon tax sources which represent ability to pay, and 
other thoroughgoing tax reform measures long advocated by students. 
Only in consideration of these broader principles can there be found 
any satisfactory and lasting solution of the property tax burden.06 

In concluding this chapter there may be presented a comparatively 
brief treatment of the expenditure limitations which constituted an im­
portant aspect of the Riley-Stewart act. Here and there, particularly 
in footnote 7 to this chapter, reference has been made to this aspect of 
the recent fiscal developments in California. To date, expenditure limi-
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tation has been more pertinent with respect to local finances than with 
respect to state finances, with which this volume is primarily con­
cerned. For this reason, as for the further ones that expenditures and 
the limitation of them constitute large questions in themselves, the 
treatment here is restricted. 

The problem of the limitation of expenditures is not new to Cali­
fornia ~or is it related solely to depression years. In I9r6, for instance, 
in its Foreword on Taxation in California, a California tax commission 
remarked, "This Commission would suggest that the only effective 
way of placing a restriction would be to place a limit upon the total 
amount of taxes that could be raised yearly in a given county. For 
instance, in Arizona the state constitution has taken care of that by 
prescribing that in any one year no more than five per cent increase in 
the total amount of tax raised can be levied over the preceding year in 
any county or other political subdivision. Along with this is a provision 
providing for an emergency allowance, good for only one year, upon 
a presentation of the necessity therefor to the state tax body, which, 
after public hearing, grants or refuses the increase. Such a measure we 
advocate for California as being one of the most effective means of 
producing economy in governmental affairs:''" In 19I8, again, there 
was approved an amendment known as Assembly Bill No. IOI3 de­
signed to limit the increase in the tax burden of the counties to not 
more than 5 per cent in excess of the tax burden of the preceding fiscal 
period."' The procedure involved in administration of this limitation 
provision was very similar to that embodied in the present California 
legislation. It was argued that the bill would limit increases in tax 
levies reasonably without jeopardizing essential services, would set up 
a reviewed budget for every county in the state, and would result in a 
valuable body of comparative statistical data by years and by counties."" 
The bill was in operation for several months but was opposed by the 
school forces of the state, who resorted to the referendum, suspended 
its operation, and substituted in its place a measure designed to protect 
school levies from the limitation.119 

The present limitation of expenditures in California, however, prob­
ably traces its origin to the latter part of the decade of the twenties. 
This was a relatively prosperous period although accompanied by ris­
ing expenditures which inevitably meant increased real estate taxes. 
The 1929 California tax commission commented upon the problem of 
relief to real estate and among other things said in this connection, 
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"The Commission has considered the various efforts made in other 
states to control local expenditures through arbitrary percentage limi­
tations and has found the record a discouraging one. Such limitations 
often work real hardships because of their inelasticity, they are often 
bitterly resented as interferences with local self-government, and usu­
ally they are easily circumvented when the will to do so is present. 
There is no satisfactory substitute for eternal vigilance on the part of 
the local community in controlling expenditures:'llJO 

The problem of limitation was further considered by the joint legis­
lative committee on taxation in 1931 and by the California Tax Re­
search Bureau in its report of January 23, 1933. The former body con­
sidered a number of possible limitation methods but concluded that 
each was impracticable and inapplicable to conditions in California. 
It passed the responsibility to the Tax Research Bureau, the creation of 
which it recommended, and agreed in effect with the 1929 commission 
that "only through rigid economy, careful scrutiny of proposed bond 
issues and restriction of special assessments and tax levies, coupled with 
the courage to admit that many desirable things can not be afforded, 
can any appreciable reduction in local taxes be secured:'101 The research 
bureau made a study of "proper tax limitation methods" as directed 
in section 4, chapter 623, Statutes of I93I·w After commenting upon 
the need for limitation as evidenced by growing delinquent tax lists 
and after reviewing limitation methods tried elsewhere, as in Colo­
rado, New Mexico, Indiana, Ohio, and Oregon, the bureau came to 
certain obvious general conclusions, such as the desirability of uniform 
and adequate accounting, the need for simplicity in any plan that 
might be adopted, the inclusion of both tax and debt limitations, juris­
diction by the state over all local taxing districts, some recognition of 
home-rule sentiment, realization that limitation was no panacea, and 
the need for a specific limitation on governmental expenditures. 

Such in brief is the background of existing limitation provisions in 
California. Although this is not the place to set forth the general theory 
and principles of limitation, it may be here remarked that the ver­
dict of students is generally adverse with respect to the efficacy or de­
sirability of tax and expenditure limitation devices. The fact that the 
depression evoked a great mass of tax limiting legislation"" is in no 
wise assurance of the advisability of such action as has been taken. 
Such limitation devices have been criticized and condemned on many 
grounds. They fail, it is said, to accomplish their ends; they are likely 
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rather to be the cause, directly or indirectly, of certain grave abuses in 
local financial administration, such as unjustified borrowing, default­
ing and juggling of assessment values; they possess certain inherent 
weaknesses and at the same time lack constructive elements of any 
kind; they force the adoption of new and hastily devised taxes; they 
weaken local initiative in budget making."" More particularly with 
reference to California, Professor Plehn remarked somewhat reserv­
edly, "Its best feature [the Riley-Stewart plan] is the attempted limita­
tion of expenditures, state and local!"'" Professor Haig, who served as 
the tax expert for the 1929 California tax commission, said: "There 
are elements in the amendment concerning the effects of which I am 
dubious. I refer particularly to the percentage limitations on increase 
in expenditures and the 25 per cent property tax limitation. Experience 
elsewhere affords little grounds for optimism with respect to the effi­
ciency and workability of such limitations. I can, however, recognize 
the political considerations which undoubtedly influenced the decision 
to include them!'' .. 

Coming now more particularly to the provisions of the California 
law, we may notice first of all the limitations placed upon the expendi­
tures of the state. The first part of Constitutional Amendment No. 30m 

provided that the state could not increase its appropriations from the 
general fund for any biennium by more than 5 per cent over the ap­
propriations for the preceding biennium unless two-thirds of the mem­
bers of each house voted so to do. This provision was written by the 
Senate and unchanged by the Assembly.""' It had been backed by the 
California Real Estate Association and the taxpayers' organizations. 
It was generally popular throughout the state because of its relation 
to economy programs. School appropriations, automatically regulated 
by the number of pupils in average daily attendance, were excluded 
from the limitation (as were also interest and redemption charges on 
state bonds). Otherwise the limitation extended to all types of expendi­
tures and could not exceed 5 per cent unless two-thirds of all the mem­
bers of each house of the legislature voted in favor thereof, provided, 
however, that no amount in excess of 5 per cent could be considered 
as a part of the base for determining the maximum expenditure for 
a succeeding biennium. If the appropriations in the budget act ex­
ceeded the limitation, and the budget had not been passed with two­
thirds vote, the several items in the budget were automatically and 
proportionately to be reduced by the percentage of the excess of the 
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budget as a whole. Items in which the excess was due to extra appro­
priations were to be reduced first, or made void. The amendment also 
provided that "not more than 2s<>/o of the total appropriations from all 
funds of the state shall be raised by means of taxes on real and personal 
property according to the value thereof:' 

Another part of Constitutional Amendment No. 3011111 provided for 
the limitation of local expenditures. With intent to obtain for the tax­
payer the full benefit of the transfer of school costs to the state, the 
law provided that the expenditures of local units, namely, any county, 
city and county, municipality, district, or other political subdivision of 
the state, might not be increased by more than 5 per cent a year except 
in those cases where the excess was authorized by a two-thirds vote of 
the electors (a majority vote for the municipalities) or a favorable de­
cision of the State Board of Equalization. The increase so obtained, 
however, could not be used as a base for determining the maximum 
expenditure for a subsequent year. Three types of expenditures were 
excluded from the limitation: (x) expenditures to pay interest and 
redemption charges on bonds, heretofore issued or hereafter to be is­
sued, of any local unit; (2) expenditures by or on behalf of publicly 
owned facilities operated for the promotion and accommodation of 
commerce and navigation, irrigation districts, municipal utility dis­
tricts, or metropolitan water districts organized or existing under the 
laws of the state; and (3) expenditures arising out of any gift, be­
quest, or donation. The 5 per cent limitation was made mandatory 
until June 30, 1935. Subsequently the legislature, by a two-thirds vote 
of each house, could limit both local expenditures and the amount of 
taxes which might be imposed upon real and personal property for 
local purposes. 

Expenditure limitation upon local governments, thus introduced for 
an initial period of two years, was thought to be necessary as a means 
of dealing with an emergency situation. High hopes were held for it. 
In fact, it was stressed in the campaign for the adoption of Amendment 
No. 30 as being one of the most important of the advantages of the 
new plan. It is undoubtedly true that many of those who voted for 
No. 30 did so because they were convinced it would bring relief from 
property tax burdens, to which they thought the 5 per cent limitation 
on state and local expenditures would make a substantial contribution. 
The limitation, with the accompanying provisions for some flexibility, 
was believed to be necessary not only because of the large amount of 
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property tax delinquencies, but also because of the tax adjustments 
made by the act. That is, the state's assumption of the mandatory school 
costs and its return of utility properties to local tax rolls opened the 
way for expanded local levies without any increase in tax rates. It was 
deemed advisable, through expenditure limitation, to guard against 
such an eventuality. The real objective was, of course, reduced tax rates. 

The 1935 legislature through the so-called Wright act110 extended 
the limitation provisions applicable to local governmental units for a 
further two-year period ending on June 30, 1937· The amendment had 
specified no definite date of expiration for the provisions relating to 
limitation of expenditures by the state government. In thus extending 
these provisions the legislative body generously liberalized the original 
limitations in various ways. Through these changes the legislature in 
effect: "(1) permitted the 5% allowable increase tO be cumulative in• 
stead of being based on previous year's expenditures; (2) gave the 
Board of Equalization discretionary powers to include allowances in 
excess of the limitation in the base for determining the limitation of 
future years; (3) defined expenditures subject to limitation to be those 
made from tax monies only, except State school apportionments; and 
(4) exempted from the limitation any expenditures made necessary 
by legislative action:'111The legislature, indeed, went so far as to raise 
questions of the effectiveness of any such liberalized provisions in con· 
trolling expenditures in any adequate degree and questions of the va­
lidity or constitutionality of the whole expenditure limitation program. 

Aside from these uncertainties, there are other counts upon which 
expenditure limitation in California must be viewed with reserve. 
There have developed, for one thing, many practical difficulties in the 
administration of the law, a number of them involving court tests and 
interpretation. Among these difficulties has been particularly that of 
determining the base upon which the limitation should be computed,u.t 
as well as the problem of determining just what the expenditures of a 
given local unit are. When to these various administrative difficulties 
is added the certainty that expenditure limitation is not a fundamental 
solution of a difficult problem, one is all the more justified in conclud· 
ing with a recent observer that limitation "is an expedient rather than 
a cure;' that "taxpayers cannot depend upon mechanical contrivances 
alone to keep down the rising costs of local government, much less 
effect substantial reductions;• and that the "solution lies in men and 
not in methods!'m 



NOTES TO CHAPTER VI 

1 Senate Constitutional Amendment No. 30, submitted to and approved by the elec· 
torate, June 27, 1933 (see Appendix C to this volume). See Senate fournal, I (1933), 
992-994, 2453; also Propoud Ammdments to th!! Constitution (California State Print· 
ing Office, Sacramento, June 27, 1933), pp. I-8; also Cal. Stats. (1933), ch. 63, p. 3072. 

• Statement by State Controller Riley, in National Tax Association, Proceedings (1933), 
p. 132. One of the counties in which the measure failed to pass was San Francisco. Haig 
and Shoup attribute the negative vote in this county to the better organization in this 
area of the opponents of No. 30 and to the influence particular! y of the Retail Dry Goods 
Association. SeeR. M. Haig and Carl Shoup, The Sales Taz in the Ammcan States (Co· 
lumbia University Press, 1934), p. 293. 

1 Proposition No. 9 was described on the ballot as follows: "School funds. Income, 
Sales Tax. Initiative constitutional amendment. Provides for income tax on individuals, 
estates and trusts, and selective sales tax. Provides for state public school equalization 
fund, requiring therefor annual minimum appropriation of forty dollars per elementary 
pupil and seventy dollars per high school pupil. Permits county and district school taxes. 
Requires school district taxes to meet district budget. Requires district apply to teachers' 
salaries seventy-five per cent of state moneys received for elementary schools and seventy 
per cent of that received for secondary schools, unless it expends therefor seventy per cent 
of maintenance budget less auxiliary expenses:· 

• These organizations were: the California Farm Bureau Federation, the State Grange, 
the County Supervisors' Association, the State Department of Education, the California 
Teachers' Association, the County Auditors' Association, the California Real Estate Asso· 
ciation, the Property Owners' Division, and the so-called State Tax Equalization Asso­
ciation. 

6 These arguments, summarized pro and con, were set forth in the voters' handbook 
describing the various propositions upon the November 8, 193l, ballot. The material 
with reference to Proposition No.9 is to be found on pp. 14 and 15 of Part I. The text 
of the amendment appears upon pp. 14 and 15 of Part II. See Proposed Amendment~ 
to tht Constitution and Proposed Laws (Sacramento, November 8, 1932). 

• Haig and Shoup, op. cit., p. 291. 

• The author's paper entitled "Possible Tax Situation Arising from Passage of Proposed 
Constitutional Amendment" follows: 

"Any attempt to evaluate the possible tax situation arising from the passage of the 
proposed constitutional amendment to transfer a larger share of the cost of education 
to the state necessarily involves consideration of at least three problems, as follows: 

1. The possible effect upon the aggregate of public expenditures. 
2. The desirability or undesirability of the proposed new sources of revenue. 
3· The financial outlook for the state. 

These may be considered in order. 
"One of the most frequent criticisms of this proposed amendment is that no provision 

has been made for limitation of the amount of taxes that local taxing districts may impose 
in event of the alleged relief to common property. There are good grounds for con· 
sidering this omission a valid criticism of the measure. 

"In the first place, testimony, experience and general reasoning support this conclusion. 
A recent report of the California State Board of Equalization points out that unless ade­
quate means of limitation are coincident with tax reduction, any leeway is usually taken 
up in new tax levies for other purposes. The New York State Commission for the Revi· 
sion of the Tax Laws, to assure the use of new money for relief instead of for increased 
expenditure, recommends the creation of a state-operated local government board to 
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deal with the problem. Reductions in federal taxes in the post war years were followed 
by increases in state and local taxes. In California in 1912, one year after separation of 
sources of revenue had been effected by amendment no. I, the local taxpayer discovered 
that the 'local tax rates absorbed all of the !l'lvings brought about by the deduction of the 
state tax from his tax bill: 

"Again, even in the presence of any plan of limitation there is reason to believe that 
collection by one agency and spending by another will not be conducive to economy in 
education expenditure, particularly if the attitude develops that concern need not be 
manifest since the state is footing the bill. A comparable situation may be said to have 
existed in California in some degree since 19II with regard to state expenditures in 
general on the theory that the corporations were paying the bill. In California under 
the proposed arrangement, the decision as to whether the funds will be used for relief 
or otherwise expended will be left in the hands not of the state, nor of the 58 counties, 
but of some 3200-odd school districts throughout the commonwealth. 

"Then, too, from the standpoint of the aggregate of public expenditures, and hence 
of relief to property, it can be argued that this amendment does not reach the problem 
at its source. It operates on the basis of the status quo by saying we ought to serve each 
district as it now stands rather than to begin with a program of consolidation. It is prob­
ably true that 'the first step in the reduction of taxes on the farmer as well as the mer­
chant and the home owner must be the elimination of the greater part of this host of 
tax-levying units: 

"Finally it may be pointed out that the problem of finding effective limitation methods 
is an extremely difficult one. The 1927 California Tax Commission found the record of 
efforts in other states to control local expenditures through arbitrary percentage limita· 
tions a discouraging one. The 1929 Joint Legislative Committee on Taxation discovered 
no satisfactory method of tax limitation which it felt warranted in recommending to 
the legislature. Constructively, it may be pointed out that the groups supporting this 
proposed amendment are now engaged in trying to find some means of controlling local 
expenditure. Further it may be said that their proposal for an income tax, a direct per· 
sana! obligation, is an essential part of any effective, long-time program for economy in 
state and local expenditures. People watch public expenditures when they realize the 
cost of government. Certainly, however, the proposed amendment is objectionable with­
out at least some sort of provision for budgetary control such as was recommended by 
the 1929 Joint Legislative Committee which proposed to give boards of supervisors the 
power to review and revise budgets of school districts. But whatever the method of 
control, some central financial responsibility would seem to be desirable even at the 
expense of a measure of local political autonomy, if the new taxes proposed are to be 
replacement or substitute taxes rather than additional ones. 

"The second general problem to be considered relates to the desirability or undesira­
bility of the proposed new sources of revenue, namely, income and selective sales taxes. 
Some of the most important aspects of each of these two revenue possibilities may be 
very brieBy discussed. 

"It was the considered judgment of the 1927 California Tax Commission reporting to 
the 1929 legislature that the establishment of a personal income tax would probably 
ultimately be recognized as essential to a satisfactory solution of the problem of taxation 
in California. The personal income tax is being widely adopted. It exists today in 20 
states, no less than 8 of the 20 having adopted it since 1929. Net income is generally 
considered today as being the best measure of ability to pay. It is quite clear that the 
income tax has many positive advantages among which is the fact that it 'would taX 

important economic resources which can never be reached by taxation of property! The 
cost of administering such a tax is comparatively small, the yield under normal condi· 
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tions relatively substantial. The more widespread the use of this tax, the less significant 
becomes the argument that its adoption in California is objectionable because it would 
repel wealthy residents. Furthermore it is the total tax differential which is the important 
thing and the income tax is only one factor in this. The tax differential, too, is only one 
factor entering into the determination of residence or location of industry. Probably as 
specifically related to the proposed constitutional amendment the problem of the income 
tax, and also the sales tax, is twofold: (I) Will it be a replacement or merely an addi· 
tiona! tax? and (2) will it provide, along with the sales tax, sufficient sums to meet the 
cost of the enlarged financial obligations of the state? 

"With regard to the first of these questions no satisfactory data are available, and no 
arbitrary answer can be given. Relief to the property owner would depend, as already 
indicated, upon the extent to which the new tax leeway would be used for tax relief 
rather than for more government expenditure. Also it must be remembered that property 
owners will be income tax payers. Finally it may here be noted that if the legislature fails 
to enact income or sales tax laws or if having enacted such laws the new sources of 
revenue do not yield sufficient sums, the state under existing constitutional authorization, 
is empowered to levy an ad valorem tax upon property, operative and non-operative, 
throughout the state. In this case the degree of benefit to real estate would be materially 
lessened. As to the second of these questions, comment will be made shortly. 

"Sales taxes are vigorously defended and as vigorously opposed. They are held to be 
productive; to be in conformity with the principle of ability to pay; to be elastic in yield; 
to be fairly easily and inexpensively administered; to be paid unconsciously by the tax· 
payer. They are opposed because they are regressive; because they are pyramided; be· 
cause the consumer who presumably pays them also pays shifted property and business 
taxes as well as the federal excises; because they decrease sales, and lead to out of 
state purchases and to 'bootlegging' of the article; because effective administration may 
be unduly expensive and unduly regulatory of the industry; because they are paid un­
consciously by the consumer; because the success of the gasoline tax is in no sense a 
criterion of the possible success of other selective sales taxes which are new and in the 
experimental stage, etc. 

"The third general problem of the proposed amendment revolves around the financial 
outlook for the state. This in turn is a problem of present and prospective expenditures 
and present and prospective revenues. A few facts with regard to the current fiscal 
position of the state are here in order. During the eight years since 1924 that cost of 
government statements ha,•e been prepared in California by the Controller's office, the 
total annual net costs have almost doubled, increasing from $63,784.350.87 in 1924 to 
$124,153·145·6o in 1931. According to a statement of the Department of Finance about 
the middle of March, state general fund revenues fell zo% below normal from 1929 
to 1931 and will decline to 45% below normal by 1933. A statement released by State 
Controller Riley on March zoth revealed that new revenue requirements for the biennium 
1933-35 without any reference to additional educational costs proposed to be assumed 
by the state ranged between eleven million and fifty million dollars, depending upon 
nrious assumptions. The assuming of further education burdens by the state under this 
amendment would, according to the State Department of Finance, increase state e:<penses 
by $44·352,000 a year or $88,704,000 a biennium; and if elementary and high school 
attendance increased during the forthcoming biennium to 3% and 7.6% respectively 
the added cost to the state for the biennium would be S99,823,ooo. 

'To meet these additional expenditures reliance is placed upon the proposed income 
and sdecti,·e sales tax. While fiscal difficulties would very likely be encountered because 
of the newness of these taxes and because of the abnormal business conditions, it is 
not impossible that eventually sufficient sums could be found to meet the additional 
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expenditure. Much would depend upon the broadness of the base of the tax and the rates 
employed. The State Board of Equalization sometime ago estimated that California could 
raise $1 S,ooo,ooo per year from a selective sales tax such as that in force in South 
Carolina. According to a recent federal census of retail distribution California ranks 
fourth among the states in total net sales and in net sales per capita is exceeded only by 
the District of Columbia. The 1929 Commission concluded that the yield of a personal 
income tax in California would be substantial, that with the New York scale the tax 
would yield in excess of $xo,ooo,ooo and at the Wisconsin scale at least $25,ooo,ooo. 
However, with regard to this whole fiscal problem, it is very important that various 
factors be kept in mind to guard against financial optimism. Among these factors are the 
constant tendency to shift more burdens to the state; the marked decline in yields of 
both income and sales taxes, especially income taxes, together with the variability of 
income tax yields; the employment by the federal govertuiient of similar taxes which 
necessarily limits their use by the states; the fixed charge upon the state retained and 
increased by this amendment, determined at a high level of expenditure and increasing 
as school attendance increases; and finally again, in case of a deficiency in revenue, the 
imposition of a state ad valorem tax on property. 

"In conclusion it may be said that no one measure will solve California's tax problem 
as it relates to the financing of education and the relief of common property. The solu· 
tion will necessitate a well coordinated plan involving among other things strict budget· 
ary control extending down to the smallest political subdivision. If it is conceded that 
real estate taxes must be reduced, this may possibly be considered an argument for re· 
duced taxes in general through economy and retrenchment, rather than that we should 
at this time ask the state to assume the burden of the present county mandatory require· 
ment in the hope of encouraging home ownership, assisting the farmer, and preserving 
the integrity of real estate values in view of their importance in the larger financial 
realm as security for bonds and mortgages. We may well agree with the 1929 Joint Legis· 
lative Committee on Taxation that ultimate reliance for reduced local taxes must be 
placed on rigid economy, careful scrutiny of bond issues, restriction of special assess· 
ments and tax levies, and the courage to admit that many desirable things eannot be 
afforded:' 

8 Report of the California Tar Research Bureau of the State Board of Equalization 
{Sacramento, January 23, 1933), p. 144 (hereafter referred to as the 1933 Report), 

0 Senate Journal (1933), p. 367; Assembly Journal (1933), p. 674. The session of 
1933 saw many amendments to the tax code submitted in both houses of the legislature. 
Usually these dealt with one phase of the subject. Several had tax limitation provisions. 
Most of these were swallowed up in Senate Constitutional Amendment No. 30 and As· 
sernbly Constitutional Amendment No. 68. 

10 Haig and Shoup, op. cit., p. 291. These writers comment upon the position of the 
board as follows (pp. 291-292): "This body had lost most of its power in 1929 when 
collection of the state franchise tax was transferred to a newly created franchise tax eom· 
missioner. Being a constitutionally established body, however, the board had remained 
in existence. Casting about for ways to restore itself to power, it found its opportunity 
in the desires of the various organizations which had backed Proposition No. 91 combined 
with the situation that confronted the legislature in January, 1933:' 

11 Senate committee on revenue and taxation, Senate Journal (1933), p. 6; for Senate 
action on the amendment, see ibid., pp. 657, 662, 772, 8o8, 935; for the form in which 
the amendment left the Senate, see ibid., p. 992, 

"'Assembly committee on revenue and taxation, Assembly Jonrnal (1933), p. 347; 
for amendments adopted April7 and April19, see ibid., pp. 1973, 239:1. 

18 Ibid., p. 2509. 
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16 For amendments adopted by the Assembly on April 22, April 26, and May 1, see 

ibid., pp. 2612, 2757, 3060. No amendments were adopted except those proposed by 
Assemblyman Lyon, who had the steering of the measure through the Assembly. Two in· 
teresting amendments were proposed. One by Assemblyman King would have exempted 
the dwelling house in which the owner resides, together with the necessary outbuildings 
and land to the extent of one acre, to the assessed value of $2,500, this exemption not 
to apply to any person who owned property assessed at $5,000 or more. The other, pro· 
posed by Assemblymen McCarthy and Knowland, would have prohibited the state from 
taxing the receipts or the services of any publicly owned utility. See Assembly Journal 
(1933), pp. 276o, 3o6o, 3108. 

"ibid., p. 2025. 

lG ibid., PP· 5· 3IIO. 
17 Senate Journal (1933), pp. 2306-2308. 
18 Supra, p. 163, 
mit has been said that "most of the school teachers as individuals probably favored the 

plan, but they were not active in the campaign either as individuals or as an organization 
because of the hostility they had incurred in their fight for Proposition No. 9:'-Haig 
and Shoup, op. cit., p. 293. 

2° For a brief discussion of this background see comments by Ray L. Riley, "California's 
Tax Problem;• in National Tax Association, Proceedings (1933), pp. 130-131. 

21 Haig and Shoup, op. cit., p. 290. 
""Ibid., pp. 289-290, 
""Ibid., p. 290, 
"Professor Elmer D. Fagan, "Fiscal Policy in California during the Depression;• Tax 

Policy League, Taxbits, vol. II, no. 3 (January, 1935), p. 6. 
2.1 A Plan for Tax Relief (California State Printing Office, Sacramento, 1933), p. 7· 
"'A Plan for Tax Relief. Restated here substantially as given in this pamphlet. 
"'Ibid., pp. 9, 15. ~ 
28 Provision was made for flexibility in some exceptions to the limitation clauses. Per­

mission to exceed the limitation could be given by the State Board of Equalization or 
by a two-thirds vote of the electorate, except with respect to municipalities, where a 
majority vote was ruled sufficient. The limitation of local expenditures was made termin· 
able in January, 1935, although the legislature was given power to extend the restriction. 
For further details respecting local limitations see the text of Amendment No. 30 in 
Appendix C. 

29 It is interesting to observe here that the 1929 California tax commission had recom· 
mended abandonment of separation of sources and return of utility property to the 
local tax rolls. This was the first of ten distinct recommendations made by the commis· 
sion. The summarized statement of this first recommendation follows: "That the opera· 
tive real estate of all public utilities be valued by the state and then returned to the 
counties to be added to the local tax rolls and subjected to the same tax rates as are im· 
posed upon the real estate of corporations and individuals. This step will eliminate the 
necessity of computing a rate to be imposed on public utilities because the rate will be 
determined automatically when the local property rates are struck. It will remove the 
cause for complaint arising from the counties which now suffer from the withdrawal of · 
the operative property of the public utilities. It will almost completely solve the problem 
of the exemption of publicly-owned public utilities. These advantages will be gained 
at the cost of a considerable but not unreasonable increase in administrative difficulty. 
There must be a state assessment of the utility property returned, a state determination 
of the percentage of full value at which the utility property shall be added to the local 
rolls, and a distribution of the utility property to the various taxing districts of the state:·-
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Final Report of the California Tax Commission (Sacramento, 1929), p. xxii (hereafter 
referred to as the 1929 Report). 

"'"Realty Men Plan Budget;' Los Angeles Times, March 14, 1935; also an editorial, 
"State'Financiog;• ibid., March 16, 1935· 

31 See the editorial referred to in the precediog note; also "Utility Tax Starts Row;• 
Los Angeles Times, March 6, 1935· 

"Ibid. 
33 Los Angeles Herald and Express, April 30, 1935· 
34 Los Angeles Times, December 26, 1934, "State Seeks to Keep Tax on Utilities"; and 

December 27, 1934, "Seek Fioancial Relief on Big California Budget!' 
""Report of the Califl)l'flia State Board of Equalization (1933-1934), p. 28. 
""Ibid. For a description of the procedure employed by the division, see ibid., pp.29-32. 
"Ibid., p. 33, where a table is presented of assessment ratios and actual tax burdens 

for all counties of the state. 
"'Ibid. 
""Ibid. 
10 "State Tax Plan Given:' Los Angeles Times, February 23, 1935· 
41 "Uniform Tax Basis Looms;• Los Angeles Times, February 16, 1935· 
"'Public Utility Reassessment Proceedings before the State Board of Equalization. 

Memorandum from Carll. Wheat, Public Utilities Counsel, to City Attorney Ray L. 
Chesebro (August 19, 1935), p. I. This document has been reproduced as Appendix D 
to this volume. A perusal of it will reveal interesting details of assessment procedure and 
views of both utilities and public officials. It particularly emphasizes the divergent views 
of various utilities concerning the basis or method by which their properties should be 
valued for taxation purposes. This entire valuation problem might well be made a sepa· 
rate and extended study. 

'
8 Ibid. The statements made io the next few sentences are gleaned from this document. 
"There is undoubtedly some danger from this source. However, the already men· 

tioned adjustment by the board of common property assessment ratios throughout the 
state will help to meet the problem in part. Furthermore, as Mr. Wheat points out, it is 
not impossible that this alleged ioequality of assessment between public utility and com· 
man property may lead in the future to a greater degree of centralized control over 
local assessment procedure. 

The problem is not a purely local one. Professor Lutz remarks with respect to it io 
general (Public Finance [2d ed.; Appleton, 1929], p. 480): "The danger of discrimina· 
tion against the properties centrally assessed is real, and the courts have been appealed 
to on more than one occasion to afford relief. But the difficulty is one which goes back 
to the inadequate operation of the whole system of property assessment:' 

•• To this view on the part of certain utilities Mr, Wheat takes vigorous exception ( op. 
cit., p. 6): "The efforts of certaio utility representatives to divorce values io taxation 
wholly and completely from values on which consumers are asked to pay a return in 
rates appear to be ill-advised, to say the least. The contention •.• that the two are wholly 
unrelated is as fallacious as it is unjust to the public. , • , Somewhere there is a proper 
and just mean, and certain! y the contention of the local telephone company that it 
should be allowed to earn a return io rates on an alleged 'value' of $I75,ooo,ooo, and 
at the same time be taxed on a basis of only $46,ooo,ooo (twice its claimed assessment) 
on the same properties is absurd. Indeed, it is so absurd that the very fact that this con· 
tention has been made (with a straight face) by this concern should have a salutary effect:• 

The California tax commission of 1929 commented upon this problem. Perhaps its. 
two-paragraph discussion should be reproduced here, but the substance of the view ex· 
pressed is set forth in the following statement (1929 Report, p. 57): "The fact is, of 
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course, that the two so-called values are fundamentally different things, and although 
with perfect judgment on the part of the public utilities in making their decisions re­
garding their investment in plant and with perfect regulation on the part of the state 
the two may closely approlcimate each other, there are many circumstances in this im­
perfect world in which they will necessarily be far apart:' 

.. For instance, Mr. Hopkins, Los Angeles county assessor, sought to assess street fran­
chises, or the "franchises to do;· to the amount of $23,400,9IO, claiming that the State 
Board of Equalization had not taken these into account in assessments placed upon utility 
properties. Mr. LeRoy Edwards, general counsel for the Los Angeles Gas and Electric 
Company, countered by saying that the board had taken into consideration all intangible 
values, and that furthermore these values were also taxed under the State Bank and 
Corporation Franchise Tax Act. Hence he contended that franchises received a double 
assessment; he also argued that the so-called "franchises to do" had merely a nominal 
value determined by the cost of acquiring them. These matters are discussed in two 
numbers of the Lcs Angeles Tzmes: "Heavy Tax Loss Faced by County;' December 14, 
1935; and "Tax Error Disputed;' December 19, 1935· 

'
1 In 1932-1933 the amount required to be raised by the counties was: for elementary 

schools, $21,284,6s8.91; for high schools, $16,J26,776.36, making a total of $37,6u,· 
435-27· See A Plan for Tax Relief, p. 9· 

"Ibid., pp. 9, 15. 
'"Ibid., p. 15. 
'~ I bid., p. 9· 
"'Ibid., p. 12. 
"'Report of the California State Board of Equalization (1933-1934), p. 10. 
""Ibid.; also p. 32 . 
.. Ibid., p. 32. 
""Ibid. 
'"Ibid. 
57 See National Tax Association, Procudings (1933), p. 131, and A Plan for Tax Relief, 

pp. ()-10. 
ll'l See Propoud Amendments to the Constitution (Sacramento, June 27, 1933), p. 3· 
"'See especially the commission's evaluation of the separation of sources plan in the 

1929 Report, p. 73· 
"'"I am very much at sea as to what to say about the Riley-Stewart plan. Although I 

have had conferences with its sponsors, I am still unable to visualize just how it will 
work ..•. So very little information is available on the essentials that it seems very much 
a leap in the dark:'-From a communication to the author from Professor Carl C. Plelin, 
dated June 13, 1933. Further on in his letter Professor Plelin remarks that the state's 
deficit, all of which was in the general fund, could be met without amending the Con· 
stitution. Hence he suggested at the time that the state should do by statutory enactment 
what was necessary to meet the emergency and thus ·'give Mr. Riley and Mr. Stewart 
two years to perfect their plan and show how it will work in dollars and cents:• 

61 View emphasized by former Governor C. C. Young, in California League of Women 
Voters, Bulletin, vol. 8, no. 9 (June, 1933). 

02 Letter from Professor Plelin. 
"'Former Governor C. C. Young, op. cit. 
"In this connection refer to the comment on p. 171 of this work and to footnote 34· 

A short campaign dodger of the league urged, for various reasons, a negative vote on 
No. 30. No date appears upon the dodger but it was circulated some days prior to the 
election on June 27, 1933· 

.. This conclusion was based upon a public utility assessment in 1933 of $1,10o,ooo,ooo, 
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out of a total property assessment in the state of $6,ooo,ooo,ooo, or approximately x 8 per 
cent. Eighteen per cent of, $6o,ooo,ooo would be $xo,8oo,ooo. But under the :1.5 per 
cent limitation with respect to levy by the state upon real and personal property, but 
$xs,ooo,ooo of the deficit could be met from property taxes, and the utilities' x8 per cent 
share of this would be $2.,7oo,ooo. 

08 Former Governor C. C. Young, op.-cit. 
"'Ibid. Also from Professor Plehn's communication previously referred to: "The old 

x 906 system to which this will be a return, in part, provided the funds (out of taxes 
saved) to support the old Southern Pacific political machine. Possibly we can avoid a 
return of such conditions. I don't know!' 

68 Illustrative of this view is the following statement in the dodger already mentioned, 
from the Municipal League of Los Angeles: '1n a sentence, we condemn this amendment 
because it completely fails to solve the real tax problems of the state and shifts the burden 
of government from privilege to the shoulders of the small home and farm owner and 
the propertyless. And yet this proposal is advocated as 'A Plan for Tax Relief!" 

09 See the dodger of the Municipal League of Los Angeles. Interestingly enough, the 
19:1.9 California tax commission (1929 Report, pp. xxii, 67-68) suggested that the re· 
turn of utility property to the local rolls would "almost completely solve the problem 
of the exemption of publicly-owned public utilities!' 

roThe 1931 joint legislative committee on taxation rejected certain suggested means 
of controlling expenditures on the ground that they ran counter to the strong home rule 
sentiment in the state. See Assembly Daily fournal, January 23, 1931, pp. 26-27. 

n The general picture as it related to the general fund of the state was described by Mr. 
A. E. Stockburger, State Director of Finance, in a paper "Balancing the Next State 
Budget;' presented to the State Chamber of Commerce Taxation Conference, October 25, 
1934· See also the comments in Report of the State Board of Equalization (1933-1934), 
P· II. 

,. "In this emergency we need new taxes and a general retail sales tax is perhaps the 
best bet!'-Letter from Professor Plehn. 

"'"The only commendable feature of California's retail sales tax is its productivity:•­
Professor Fagan, op. cit., p. 10 (see footnote 24). 

" "The average rate necessary for the counties to levy on common property in order to 
raise this minimum amount required by the Constitution during 1932.-33 was $0.71 per 

, $xoo of assessed value. There were, in addition, numerous special district taxes for school 
purposes with the result that practically half of the local tax rate was imposed for edu· 
cational expense:' -Statement made in the campaign pamphlet A Plan for Tax Relief, 
P·9· 

'Ill Letter from Professor Plehn. 
"'See, for instance, H. L. Lutz, op. cit., pp. 124-12.5. 
Tl For a summary discussion of current aspects of this problem see "Principles of State 

Aid;' in Tax Policy League, Taxbits, vol. U, no. xo (August, 1935). 
"'Equalization of educational opportunity has been much emphasized in extending 

state aid in support of education. 
,. This question was raised in the 1933 Report of the Tax Research Bureau, p. 144· 
50 "Neither method of railroad taxation has decisive advantages over the other, much 

depends on precedent and on administrative conditions!' This was the conclusion of 
Professor Lutz (op. cit., p. 481). 

81 This question was raised by Professor Fagan (op. cit., p. 8). Under Mr. A. G. Mott, 
the valuation division of the State Board of Equalization, however, seems to have done 
a conscientious piece of work in making the original utility valuations. This was the 
testimony, for instance, of Mr. Carl I. Wheat, public utilities counsel for the city of Los 
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Angeles. In his memorandum on Public Utility R(assessment Prot:e(dings before the 
Srau Board of Equalization, dated August 19, 1935, he wrote: "Considering the fact 
that this was the first assessment of its kind in California; that fully 19,000 separate and 
distinct taxing areas or units were involved (in each of which a separate assessment of 
utility properties had to be made for each utility therein operating); that an appropria· 
tion of but $150,ooo and only a year and a half of time were available, and that the 
value of the properties to be assessed amounted, in total to approximately two billion 
dollars, it seems proper to state that the work of the State Board of Equalization and 
of its valuation staff, under the direction of Mr. A. G. Mott, has been a remarkable illus­
tration of efficient and, as far as we can ascertain, wholly nonpolitical government effort. 
The fact that, out of over 500 utilities whose properties were assessed, only about a dozen 
filed protests is remarkable, to say the least. On the whole, while there are a few com· 
panies and a few items as to which we fed the assessments are somewhat low, we are 
convinced that an honest and determined effort was made to arrive at fair and reasonable 
values:' Also it should be noticed that the state board has recently envisioned its meta· 
morphosis into a professional tax commission giving all its time to tax problems. 

81 Professor Fagan (op. cit., p. 9) summarizes the situation in this respect as follows: 
"The new as compared with the old method of taxing public utilities in California shows 
little, if any, superiority in the matter of equalizing burdens except with regard to dis· 
criminations between different classes of utilities and their customers and between cus­
tomers of utilities and of other business in municipalities of different size. Under the 
new plan the same ad valorem rate wll be applied to the property of all dasses of utilities 
in the same locality. This method will also correct a condition produced by the uniform 
state rate on utilities of the same class. Under the flat rate, the same class of utility paid 
the same rate of taxation regardless of the size of the municipality in which it was 
operating. This meant, of course, that if the state rate were high enough to equalize 
utility taxes with taxes on other property in the large cities where governmental cost 
and property taxes were high, it would diseriminate against the customers of utilities 
in the smaller places where governmental costs and property taxes were low, and con· 
versely:• This conclusion, he points out, was based on the assumption that taxes on 
utilities would be shifted to consumers. 

81 Letter from Professor Plehn. 

"' 1929 R(port, p. xxii . 
.. Ibid., p. 91. 

"'Ibid. 
81 Controller Ray L. Riley, "The California Tax Problem;' in National Tax Association, 

Proceedings (1928), p. 57· Mr. Riley had given similar testimony two years previously 
when he said (ibid. [1926), p. 289): "Within one year after the adoption of the new 
plan, county rates were as high, or higher, than before separation. It afforded an op· 
portunity to advance rates without protest from the taxpayers, who were not aware of 
the true situation:' 

See also the testimony of the 1929 commission (1929 Report, p. 47) to the effect that 
"the relief which was expected to be given to the owners of real estate as the result of 
separation has not developed:' The commission attempted no definite answer to the 
question whether real estate had been less burdened than it would have been if Amend­
ment No. I had not been adopted. 

80 ''Tax Increases Nullify Sales Levy Benefit;' Los Angeles Times, November 21, 1934· 
Mr. Hartman made his statement in response to inquiries from taxpayers asking why 
the tax reduction made possible by the sales tax had not been passed on to the property 
owners. 
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'"Along these lines see Alfred G. Buehler, "An Appraisal of General Sales Tax Experi· 
ence in the United States;• in Tax Policy League, Taxbits, vol. III, no. 5 (March, 1936), p. 4· 

""For instance, the San Bernardino County grand jury in a report filed March xz, 1935, 
said: "Particularly do we stress the manner in which the savings in taxes made possible 
through the passage of the Riley-Stewart bill have been passed on to the taxpayers in 
this county. Here we did get a direct benefit in the way of an appreciable reduction, 
while in many other counties the saving was nullified by other things which were allowed 
to creep into the budgets!' See California Taxpayers' Association, Tax Digest, XIII (June, 
1935). 192-193· 

In this same article Mr. Grier, chairman of the board of supervisors o£ San Bernardino 
County, comments favorably (p. 193) upon certain of the benefits of the Riley-Stewart 
act but then goes on to state (p. 213): "During the past few months our Chambers of 
Commerce and various other organizations are again becoming active and the requests 
being made to our board of supervisors for additional governmental expendimres would 
far exceed a 5 per cent limitation!' 

State Controller Riley stated on one occasion that the total general county tax levy 
for 1932-1933 was $132,778,463, as against $86,740,704 for 1933-1934. This indicated, 
he said, that No. 30 had resulted in total taX savings of $390000,000 plus a reduction in 
county governmental costs of $7 ,ooo,ooo, or a total of $46,ooo,ooo. 

At another and later time, however, he was less optimistic. Speaking to the tax re• 
duction group of the California State Chamber of Commerce on November 7, 1935 (as 
reported in the Los Angeles Ttmes, November 8, 1935), he said: "We may expect that 
the taxpayers of California will in the aggregate be compelled to pay in the neighborhood 
of $rs,ooo,ooo for the year 1935-1936 in exeess of the year 1934-1935. In other words, 
about one-half of the relief afforded by the return of the utility property to county taxes 
will have been ab~orbed during the first year of its return through increased governmental 
levies. With this record before us it would appear that limitations alone will not and 
can not afford adequate protection!' 

91 Haig and Shoup, op. cit., p. 294· Further data relative to school district applications 
were given by Vierling Kersey, State Superintendent of Public Instruction, for the year 
1933-1934· Of the total excess expenditures authorized by special elections and by the 
board, $194,II9·47, or 6 per cent, was required for current maintenance expense; 
$56o,693.24, or 17 per cent, for normal repairs, replacements, and construction of new 
buildings; and $2>353.354.66, or 77 per cent, for strengthening or reconstructing build­
ings damaged by earthquake shock. 

"Ibid., p. 295· 
"Report of the California State Board of Equalization (1933-1934), p. 12. 

••rbid. 
"'Professor Plehn, in the following words, refers to one of the possible complications 

mentioned above, and then suggests an interesting new possibility (the italics are mine): 
"If the limitation of expenditures works and if the county supervisors and city fathers 
do not discover some way to continue the old tax rates and use the money in addition to 
the state's increased contributions to schools and local streets and highways, then and 
then only will the prayer for reduction be realized. For a short time real estate taxes may 
go down. But will they stay down? Be it remembered that if the government takes less of 
joint revenue of owner and government, the value to the owner goes up. This at once 
brings higher assessments and even at the lowered ta.<t rates yields more money!'-Letter 
from Professor Plehn. 

08 Foreword on Taxation in California (August, 1916}, p. n. 
07 The discussion with reference to this 1918 measure is based upon the material to be 

found in Commonwealth Club of California, Transactions, 13 (I9I8-1919), 233-237. 



STOCKWELL: STUDIES IN CALIFORNIA STATE TAXATION 199 

• The objections to the measure, akin to those urged against similar legislation in 
recent years, were summarized by one Mr. Dolge as follows (ibid., p. 236): "My ob· 
jecnons to the proposed measure are that it will promote bond issues and license taxes, 
compel county officials and interested citizens to attend meetings of the Board of Authori· 
z.ation in Sacramento; that it undermines home rule; that it seeks to amend county and 
city charters by legislation outside of the charters; that it puts a community which dares 
to ddfer with the State Board of Authorization to the expense of an election, at which 
election not a majority, but only 2/5 of the voters are necessary for an adverse decision. 
It may be questioned if a board consisting of five specialists in government administra­
tion and finance arc really capable of passing judgment upon the financial requirements 
of 57 counties of this state, the problems of no two of which are alike. The appointment 
of five state officials as members of the proposed board will merely have a tendency to 
centralize political power in Sacramento:· 

011 As will be noted later, appropriations from the general fund of the state for the 
support of the public school system are exempted from the present limitations applicable 
to the state government. 

100 1929 Rrport, p. 91. 
101 Aurmbly Daily Tournai, January 23, 1931, p. 27. 

'"'The bureau's study occupies pp. 14o-159 of its Rrport. 
1"* "At least fouxteen states have enacted laws during the last two years setting limits 

of one kind or another upon the tax raising powers of state and local governments, and 
in seven of these states such provisions have been embedded in the state constitutions:'­
"Overhauling State Revenue Systems;' Tax Policy League, Tarbits, vol. I, no. 10 (August, 
1934), p. 2. 

"" The literature upon limitation is extensive. For a concise statement of some of the 
arguments pro and con, see the Taxpayers' Businm (September, 1934), published by 
the Taxpayers' League of St. Louis County, Minnesota. Herbert U. Nelson presents the 
case for limitation and Arthur Eugene Buck the case against limitation. A reply to Mr. 
Nelson appears in Jens P. Jensen, "Property Tax Limitations;• Tax Policy League, Taxbits, 
vol. II, no. 4 (February, 1935), pp. 2-9. It is here that Professor Jensen particularly ar· 
gues that tax limitation is not a door to tax reform, as contended by Mr. Nelson. Funher 
d1scussion of the limitation movement will be found in Tax Policy League, Tarbits, vol. 
I, no. 10 (August, 1934), and in "Preliminary Report of the Committee of the National 
Tax Association on Expenditure Control;' H. L. Lutz, chairman, National Tax Associa· 
tion, Pro~dings (1933), pp. 200 ff. Although much of what is said in these references 
relates to tax rather than expenditure limitation, the general principles seem applicable 
to both. 

1
"' Letter from Professor Plehn. 

108 Letter of Robext M. Haig, Columbia University, to State Senator Herbert C. Jones, 
July u, 1933, in Smau fouma/ (1933), p. 3200. 

""Now CalifOrnia Constiturion, An. IV, sec. 34a. 
•os Smatl! fourna/ (1933), pp. 662, 992. The facts which follow were gleaned from 

the amendment to the Constitution. 
'""Now California Constitution, An. XI, sec. 20. The discussion following summarizes 

the provisions of this part of the Constitution. 
""Cal. StaJs. (1935), ch. 356. 
m Quoted from Harry H. Baskerville, "Control of Local Expenditures:• California Tax· 

payers' Association, Tax Digm, vol. XIV, no. 4 (April, 1936), p. 126. The order of his 
pomts follows the order in the act. This article by Mr. Baskerville presents a concise, 
critical, and constructive summary of the recent local expenditure limitation movement 
in Caliiornia. For reasons already given, no attempt is made here to deal in detail with 
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the subject. Three other articles which discuss the problem are: "Expenditure Control;' 
Tax Digest, vol. XIII, no. 4 (April, 1935), pp. uo-x:n; "Local Costs Reduced;' ibid., 
no. 6 (June, 1935), pp. 192 ff. (by Hon. C. C. Grier, chairman, Board of Supervisors, 
San Bernardino County, California); and "How Local Expenditure Limitation Works;• 
ibid., no. 12 (December, 1935), pp. 409 ff. (by A. H. Campion). 

m Should, for instance, unused contracted school expenditures be included in the basel 
The Attorney General so ruled, but County Auditor Payne of Los Angeles County argued 
that "to include unused contracted expenditures in the base for estimating the annual 
5% increase would be an evasion of the Riley-Stewart Act!' Or again, since the state 
assumed school costs for 1933-1934, should county tax rates be based upon expenditures 
of 1932-1933 without the inclusion of school costs? The Attorney General so ruled, but 
was overruled by the District Court of Appeal. Some twenty-three counties, including 
Los Angeles County, were involved because in these counties the boards of supervisors 
had computed the allowable increase in their budgets on the basis of expenditures o£ 
1932-1933, including school expenditures. Certain further aspects of the problem of the 
base are mentioned briefly in the Report of the State Board of Equalization (1933-1934), 
pp. 21-22. 

113 Comments of Mr. Harry H. Baskerville, former president of the Los Angeles City 
School Board, in California Taxpayers' Association, Tax Digest, vol. XIV, no. 4 (April, 
1936), PP· I27-I28. 



VII.THESALESTAX 

U
NLIKE THE INCOME TAX, which was the outcome of many years' 
reflection on matters of taxation, the sales tax1 developed sud­
denly in the period of the deficit. In 1933, when the California 

tax was first enacted, there was little precedent in other states for retail 
sales taxes, since no state had operated one long enough to reach any 
conclusive results. The idea of sales taxes had not permeated even to 
those who might be expected to give special attention to matters of 
revenue. California owes her retail sales tax to the deficit of 1932 and 
the consequent reorganization of her financial system. Though she was 
not a pioneer, and though her story is not very different from that of 
other states, her experience is worth reviewing. 

When the evolution of the Riley-Stewart plan revealed that the thin­
ning state revenues were to be stretched not only over a deficit but over 
school costs too, the legislature of 1933 found itself compelled to con­
sider new sources of funds. Two facts were plain: increased taxation 
was necessary, and this taxation could not fall upon land. Thus forced 
to a reorganization of the state revenue system, the legislature expressed 
its attitude in a report of a joint committee which had been appointed 
to study the situation: 

"We are of the opinion that it is not advisable at the present moment 
to make any more radical changes in the system of State taxation than 
are absolutely necessary. Any such proposed changes have necessarily 
had combined with them the levying of transactions, turnover, gross 
sales, gross income, or other broad-base taxes ..•. In this way we will 
have preserved for the relief of real estate all new fields of taxation as 
yet not used in California, until we can obtain some definite results 
from the administration of a sales tax in California:'~ 

From this confusion the retail sales tax slowly emerged. The Cali­
fornia state tax commission in 1929 had said that"the existence of heavy 
taxes on the privilege of doing business, even though they be of a type 
which are presumably easy to shift, such as taxes on sales or'turnover; 
for example, often give the appearance of imposing a heavier burden 
upon business than is actually imposed, and thus may operate to dis­
courage prospective development:'a The Board of Equalization had 
recommended a transactions tax.' Attracted by the success of the gaso­
line tax, the legislature first considered broadening the state excise 

1 For notes, see below, pp. 222-228. 

[ 201 J 
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taxes, a possibility which had been reported upon by the Tax Research 
Bureau in 1932.• In January, 1933, the bureau submitted full estimates 
concerning the rate and yidd of a selective sales tax on articles such 
as tobacco, beverages, confectionery, ice cream, patent and proprietary 
medicines, cosmetics, furs, sporting goods, musical instruments, radios, 
and cameras.• Subsequently both houses of the legislature introduced 
bill~ calling for a selective sales tax based upon the bureau's report, 
and for gross sales taxes something like transactions taxes.' 

Though the California public had had a previous acquaintance with 
excises, it was largely ignorant of the workings of gross and retail sales 
taxes and had not considered them when it elected the legislature; thus 
there was no popular discussion of them until the Riley-Stewart plan 
came to referendum. During the discussion of this plan in the Senate, 
a majority of the legislators became convinced that a selective sales tax 
would not yield the required revenues," and that a gross sales tax would 
result in an undesirable pyramiding of the tax. Influenced by the fact 
that many European countries and eight American states were already 
using the sales tax, and that other states were considering it, the Cali­
fornia legislature stood ready to join the stampede toward the new 
fashion: Although action was deferred, awaiting the people's vote 
upon Senate Constitutional Amendment No. 30, the joint legislative 
committee proposed a 2 per cent retail sales tax in its report of April29.10 

During the campaign waged for the passage of the Riley-Stewart 
plan, the State Controller and members of the legislature, speaking 
for it in localities throughout the state, argued for the retail sales tax 
as the most desirable of the new methods of raising revenue. In answer 
to the criticism that it would tax according to needs and not according 
to tax-paying capacity, State Controller Ray Riley evoked the benefit 
principle as being fully as applicable as the orthodox ability canon, es­
pecially when the proceeds of the tax were to be used for schools.u 
Since the Riley-Stewart plan also included the income tax as a pos­
sible new source, the popular vote must not be interpreted unreservedly 
as an endorsement of the sales tax. 

After the adoption of the Riley-Stewart plan, a retail sales tax was 
expected from the reconvened legislature.:~~ Those groups which nor­
mally might be expected to oppose such a measure did not make an 
effective attempt to do so. Consumers generally were apathetic, unor­
ganized, or expecting more reli~f from the lessening of the general 
property tax than burden from the sales tax. The Grange and the Farm 
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Bure.1u, both of whom on July 3 declared themselves in favor of an 
income ta.'\ and opposed to any but a selective sales tax, finally con­
sented to a retail sales tax provided it was accompanied by a tax on 
incomes. Those who in most states were the effective opposition, the 
rew.il merchants, whose organization in California was only a year old, 
were apparently reconciled by the provisions for passing the tax on to 
the consumer, and by the fact that no one type of business was more 
f.nwed than another. The very speed with which the law was passed 
disarmed its natural opponents. On July x8, the State Controller sent 
to the legislature communications stating that at a meeting held in the 
Controller's office the retail merchants' organizations had given their 
approval to a 3 per cent sales ta.'\.

11 The most powerful factor in dis­
arming opposition was the general conviction that the sales ta.'{ was 
less of an evil than the ad valorem tax on property, the lack of revenue 
for schools, or the further increase in the deficit. 

Believing that public opinion acquiesced, if it did not actively ap­
prove, the legislature proceeded to enact the tax. Expert legal advisers 
had drawn up a bill modeled on the law of New York Stateu and 
providing for a 2 per cent tax on all retail sales. This law was intro­
duced into the Senate July r8 and progressed rapidly through all the 
stages. At the second reading its rate of 2 per cent was raised to 3 per 
cent; provisions were added for shifting the burden to the consumer, 
for dropping the rate, in the event that the receipts for the first six 
months should be more than $2s,ooo,ooo, to a rate that would produce 
Sso,ooo,ooo a year, and for e.'\empting purchase of gold bullion. As an 
urgency measure, the bill was read the third time on the day after its 
introduction, and after the easy defeat of an attempt to e.'{empt food­
stuffs the sales tax passed the Senate by a vote of 26 to ro. Though the 
Assembly lowered the rate to the original 2 per cent, a compromise 
at 2~~ per cent was finally reached, when the bill passed the Assembly 
43 to 21, and was approved by the Governor on July 25." 

The new law provided for a tax of 2VI per cent upon the gross re­
ceipts from sales by all retailers. Neither house of the legislature made 
any effort to e.'\empt food. There were, however, four exemptions: the 
gross receipts from sales which the Federal Constitution forbids the 
states to ta.'<; from sales of gas, electricity, and water, when delivered 
to consumers through mains, lines, or pipes; from the sale of gold 
bullion or gold concentrates and precipitates; and from sales of per­
sonal property to be used in public works contracts. Sales of food to 
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the state or other government units for use in relief were taxed, but 
were subject to refund.16 The 2Yz per cent rate was to remain effective 
until July 1, 1935, after which date it was to be lowered to 2 per cent 
unless the legislature of 1935 should otherwise decide. 

After the retail sales tax had begun to operate, opposition to it de­
veloped, as was to be expected for any unfamiliar tax. The hostility, 
however, did not lessen with time. Probably the most important fac­
tors in the growing discontent were the Governor's veto of an income 
tax and the failure of the general property tax rate to decline during 
1933 and 1934· Labor and consumers seemed to be willing to pay the 
tax if incomes also carried a share of the general tax burden. Though 
not entirely reconciled, retailers' organizations were not active agents 
in the discontent once they learned to shift the tax, but the general 
public grew more displeased. The general property tax rate, moreover, 
did not go down; after a slight decrease in 1933, the counties took up 
the slack; by the end of 1934 most of them had as high a rate as before 
they shifted the school costs to the state. The small property owner and 
renter found that they had merely burdened themselves with another 
regressive tax. The growth of this voiceless hostility is difficult to trace, 
because the press of the state, generally conservative and favorable to 
large real estate organizations, was loud in its praise of a "new, rich, 
just, and sane" tax. Upton Sinclair's denunciation of the sales tax was 
probably one of the most potent factors in the large vote he polled as 
candidate for governor. His vote, however, must not be taken as a 
measure of the strength of the opposition to the tax situation, for, al­
though a large part of his poll can probably be counted as a protest 
against the sales tax, many votes which on this score might have gone 
to him were probably freightened away by other aspects of Sinclair's 
program." 

Meanwhile the hard-pressed makers of the budget had decided to 
ask for an extension of the sales tax. Although the returns from it had 
bettered expectation, both the State Board of Equalization and Con­
troller Riley, apprehensive of the decrease in state revenues that was 
to come with the return of utility property to the local rolls in January, 
1935, and fearing that a 2 per cent sales tax would not provide sufficient 
revenue, recommended an increase in the rate to 3 per cent, without 
any exemptions.'" The Governor's budget called for a 3 per cent rate in 
order to provide for the state school contribution of $142150o,ooo for 
the biennium 1935-1937: "I am convinced that during a continuance 
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of our present emergency conditions rhis type of tax can carry, with­
out severe hardship to our people, an even greater share of the school 
costs. Such a ta.'\': reaches a large group which otherwise makes a rela­
tively sm.ill contribution toward the support of government; and that 
is the group which derives the most benefit from the public schools. 
The increased revenues from a 3~~ tax will produce approximately 
$I:!6.ooo,CXX>-Still short of the total required for public schools and 
exdusive of the appropriations needed for the operation of the State 
uni\'ersir:y, the teachers' colleges, and other educational institutions of 
the State.""' 

Governor Merriam stated further: "I would like to present the neces­
siry for an increase of I per cent in the sales tax, making it a~~ per cent 
increase over what it is at the present time. The school bill of the State 
is $ r.g,ooo,ooo ... I would like to call rhis a 'school tax' for it is dedicated 
to the payment of the e.'\:penses of the schools of California. I know 
there is opposition to it. I know it is a nuisance and that it puts a ta.'\: 

on some of the poorer people and small t:a..'\:payers, because it is on the 
amounts that are purchased. But I am convinced also that everyone, no 
matter how poor he may be, should make some little contribution to 
education in the Stare:• 

Though in both houses the worst storms of the session raged around 
the budget and the income tax, the administrative sales ta..'\': proposal 
had a di.rlicult voyage through the legislature of 1935. The attack which 
the'"Epic"group launched aggressively early in the session was not, 
however, so bitter as the denunciations of the campaign had led the 
public to e.'\:pet.l. So richly had the tax demonstrated its productivity 
that eifons for its repeal or replacement by a selective sales tax had no 
eifect, and even the"Epic"bill confined its attack to a demand for a 
lower rate and for the exemption of cheap clothes and food for human 
use.., For these two changes the opponents of the tax fought hard. No 
less than ten bills of rhis nature were introduced, including bills for 
e:~empting food, for exempting clothes priced at $15 or less ( e.'\:cept 
sporting goods and furs), for ex:empting medicines sold to hospitals, 
and for exempting spray oil for citrus or deciduous fruit trees." To 
these were opposed such bills as the Swing bill, which provided for the 
continuation of the tax at 3 per cent on all retail sales e.'\:cept those ex­
empted under the law of 1933· This bill gained powerful support be­
cause of the necessities of the budget, which made members doubt 
whether a 2 per cent ra..x, or even a 3 per cent tax Vl'ith foodstuffs ex-
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empted, would take care of the state's needs after the loss of utility 
property in January, 1935. Foodstuffs had provided about a quarter of 
the receipts during the twenty-three months' life of the law of 1933· 
As the argument continued, it took on the aspects of a struggle between 
the two houses by reason of the "Epic" strength in the Assembly. In 
May the joint legislative committee on revenue and taxation recom­
mended the exemption of foodstuffs, a sales tax of 3 per cent on all 
other sales, a use and storage tax, and the inclusion of rentals and leases 
as taxable. Said the report: 

"The committee has studied the operation of the sales tax and the 
yield from it over the past two years and has tried to make a reasonable 
estimate of what may be expected in the next biennium. There is a 
definite upswing in prospect, both in volume and in price. The receipts 
from the first of this year are about I 5% above those in the first quarter 
of last year. Indications are that the increase will continue for the next 
two years. Considering governmental and trade reports, and the pres­
ent trend, the committee feels justified in counting upon at least a 
ten per cent increase over present levels for the next two years. 

"The deduction in revenue on account of the exemption of foods has 
been liberally estimated. Any steps that may be taken by the Legisla­
ture in restricting the exemption of foodstuffs that may properly be 
called essentia~ will be reflected in a corresponding increase in revenue. 

"The budget estimate of the sales tax at 2 per cent, with no exemp· 
tions, for the coming biennium was $84,ooo,ooo. The committee's esti­
mate for the 3 per cent rate with food exempt is $n9,soo,ooo. The net 
additional revenue from this source is therefore $3s,ooo,ooo. [The mi­
nority report estimated the revenues with food exempt as $2s,ooo,ooo.] 

"The estimate of the yield under Assembly Bills Nos. 1271 and 1273 
is an additional $4,8oo,ooo .... The committee has taken an amount 
which is well under the first estimate made by the sponsors of the bill:' .. 

After this report, the legislature amended the retail sales tax by the 
passage of three bills: the Hunt bill, as amended, exempting foodstuffs 
and raising the rate on the sale of other commodities to 3 per cent; a 
bill which included leases and rentals among taxable transactions; the 
use tax bi~ which attempted to extend the tax to purchases made out­
side the state. The exemption of foodstuffs passed the Assembly 54 to 
25 and the Senate 34 to 3· The vagueness of the law with respect to the 
exemption of essential foodstuffs evoked a decision of the State Board 
of Equalization exempting almost everything sold in grocery stores." 
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These laws went into effect July x, 1935· So far as consumption with 
food exempted is a bener index of ability to pay than consumption 
with food included, the California sales tax became less regressive 
under the new law. 

In the early months of adminisuation the returns showed that 
the sales ta.'< was going to raise more than the estimated $4,000,000 
monthly.35 Between August I, I933• and June 30, I934> the receipts were 
S46,1So.3SS.63 e.xclusive of the fees for retailers' licenses. During the 
yeJ.r the ta.x averaged about $4,200,000 per month, and between twelve 
and thirteen million dollars a quarter.s Either improved administra­
tion or improved business conditions resulted in a steadily rising vol­
ume of receipts each quarter of its operation. The tendency of the tax 
to bear harder upon urban than upon rural districts was shown in the 
fact that Los Angeles County paid $rg,ooo,ooo, or 4I per cent, and San 
Francisco County paid $j,6;o,ooo, or I) per cent, of the tax."' Food 
stores, including groceries, meat markets, bakeries, vendors of dairy 
products, fruit, and vegetables, but excluding general stores that sell 
food incidentally, paid a little more than 23 per cent of the entire ta.'l:; 
dry goods and deparnnent stores were second, motor vehicle dealers 
third, and restaurants fourth.• Exclusive of retailers' license fees,"" re­
turns from the retail sales tax were:30 

1934 (u months) ........................... $-t6,180,388 
1935 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ;;,162>463 
1936........ . . . .. .. . .. .. . . .. .. .. . .. .. .. . 68,520,6-4-4" 

• Includes the ~rums from the use tax. 

Since the California courts have generally construed the state's taxing 
powers liberally, the legislature probably would have been upheld in 
the passage either of an income or of a sales tax; the Riley-Stewart 
amendment left no doubt about the state's power to levy either. Dur­
ing the campaign for the amendment, the tax was certainly understood 
to be the outgro·wth of a favorable referendum. Fearful lest a decree of 
unconstitutionality directed at a part of the act would invalidate the 
whole, resulting in loss for the state of the much-needed revenue, the 
legislature inserted in the sales tax act after the most debatable sections 
(those dealing with motor fuel, with shifting) the provision that the 
fate of these sections in the courts was not to affect the validity of the 
rest of the act.*' Court tests of the act came early. In November, I933• 
within fifty days from its effective date, five hundred Los Angeles 
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merchants filed suit and demanded the return of the taxes so far paid. 
These merchants contended that the law was irregularly introduced 
in the legislature, that it violated the uniformity clause of the Four­
teenth Amendment to the Federal Constitution, and that as an urgency 
measure it was not properly passed'" and therefore should not have 
become effective until ninety days after the Governor had signed it. 
In the case of N.H. Schur of Santa Monica, who complicated the mat­
ter by being a tango operator, the Sacramento Superior Court in De­
cember, 1933, upheld the constitutionality of the sales tax. With respect 
to the charge that the sales tax was not uniform in its application, the 
court said: 

"It is well settled that in order to meet the requirements of uniform­
ity it is not necessary that a general law have a universal operation. 
It may properly exempt from the operation a class founded upon some 
natural,. intrinsic or constitutional distinction. The determination of 
the propriety of the exemption is primarily for the legislative power, 
to be determined in the light of its knowledge of all the circumstances 
and requirements. 

"Certainly the exemption of property which this State is prohibited 
from taxing is proper!' 

Concerning the charge that the act was not in valid effect until 
ninety days after the Governor's signature, the court remarked: 

"The power to levy taxes for governmental support is such an in­
herently necessary governmental activity, vital to the performance of 
the functions for which the government exists, that this court cannot 
be led to place a restriction upon that legislative power which does 
not necessarily follow the language of the section of the Constitution 
referred to. 

"Surely the people did not intend that every appropriation and every 
tax levy might be delayed and subject to possible defeat through refer­
endum. The common insistence upon stability and certainty in govern­
ment refutes such an intent!''" 

The attack on the law of 1935 was made by the restaurant proprie­
tors, who believed that food sold in restaurants should be included in 
the provision exempting food for human consumption. Since restau­
rants were fourth in the percentage of revenues in the classification of 
forms of business by amount of tax receipts, the legislature had not re· 
linquished so important a source of revenue, and food sold in restau­
rants had remained taxable when food sold in stores was exempted. In 
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the test case, wherein Dan Dicktakes of Sacramento asked for a writ of 
review of the decision of the State Board of Equalization in revoking 
his permit as a retailer, the California Supreme Court upheld the con­
stitutionality of the 1935law in exempting food." 

Contrary to the opinion of classical economists such as Adam Smith, 
administration of the sales tax has proved quite possible. California's 
history has been like that of other states in this respect. Agreeably sur­
prised at the ease of collection, fiscal officials have perhaps been led to 
underestimate the problems which need to be solved when the tax is 
applied.116 The next section of this chapter will analyze these problems, 
which are four: the construction of administrative machinery; the 
definitions of retailer and of retail sale; the shifting or incidence of the 
burden; and the question of interstate commerce. 

The first problem, that of administrative machinery, was apparently 
easy to solve with machinery already in existence. By the Act of 1933, 
administration was confided to the State Board of Equalization, which 
was authorized to make such rules and appoint such accountants, au­
ditors, investigators, and assistants as it might deem necessary to col­
lect the tax.118 There were two checks on the possible arbitrary conduct 
of the board: it was ordered to report annually to the State Controller, 
and its every official act was made subject to judicial review if the suit 
was brought within sixty days after service of notice."7 Efficient ad­
ministrative machinery is essential to the success of a tax not hard to 
administer, but hard to administer well.The very number of taxpayers 
creates the necessity for a large and competent staff, especially for the 
State Board of Equalization in its work of auditing. The board has 
organized a sales tax division with a chief thereof whose staff is of two 
sorts, legal and accounting. The legal staff is concentrated in Sacra­
mento, since it can be most effective there. For auditing and inspecting, 
the state is divided into thirteen administrative units, each with its sales 
tax accounting staff. 

Upon the retailer rests the burden of collection ... He is made directly 
responsible for the payment of the tax, which is assessed at 2Y2 per cent 
(to June 30, 1935) and 3 per cent (after July I, 1935) of his gross re­
ceipts from all sales. The tax is due quarterly, an arrangement which 
suits the convenience of state and retailer better than the annual plan, 
which does not ensure a steady return to the state, or than the monthly 
report, which is extra work for the retailer. On the fifteenth day of the 
month following the close of each quarter, the retailer must fill out 
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and file with the State Board of Equalization a complete statement of 
his gross receipts, and must send with this report the amount of the 
tax and any other information the board requires.'" His books are open 
to inspection by the board or its authorized agentst who are penalized 
for divulging any information thus acquired. One of the most difficult 
problems of administration arose in connection with the small shop­
keepers who do not keep books systematically. Errors were innocently 
made many times, especially in differentiating between exempt and 
taxable transactions.'" Retailers have objected, also, to being made book­
keepers gratis for the state. 

It would be strange if evasions were not frequent under a system 
in which the taxpayer assesses himself. If the retailer fails to file a re­
turn on the day appointed, he is penalized 10 per cent of the amount 
of his tax plus interest at Yz per cent a month from the date the tax was 
due. The board may require the retailer to deposit security with it, and 
may even sell such security at auction for the payment of the tax. The 
board mayt at any time within three years, make additional assess­
ments if it believes that the retailer has not reported correctly; it may 
make arbitrary assessments for failure to make a return, or jeopardy 
assessments if it believes that the collection of the tax will be endan­
gered by delay; all these bear the same 10 per cent penalties with Yz per 
cent interest as does neglect to file return. If the board believes that 
the neglect or understatement was due to fraud or wilful evasion, the 
penalty becomes 25 per cent. Moreover, any retailer refusing to make 
a return or filing a fraudulent return is subject to certain penalties. 
These penalties enable the board to enforce collection, though since it 
is obviously impossible to make a careful check on the books of the 
2oo,ooo California retailers the board has concentrated upon a few well­
advertised examples."' The taxpayer's protection against unjust treat­
ment in assessments is to petition the board within fifteen days after 
receipt of notice for a reassessment; if then he is not satisfied, he must 
file suit in any court of Sacramento County within sixty days after the 
tax is due. 

Under this machinery the costs of collection have been comparable 
to the costs in other states, which average between 2 and 3 per cent of 
the returns. In California under the 1933law the cost of the collection 
of the sales tax was about 2.5 per cent of the total returns, which in­
cluded the collections from the tax and the retailers' permit fees. By 
section 29 of the law, the total receipts from the retailers' permit fees 
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were assigned to care for costs of collection; when these fees were sub­
tracted from the total, the remainder of the cost was much less, being 
approximately 1.7 per cent for the first year, 193,3-1934· By reason of 
the subtraction of the fees, the public has come to underestimate the 
cost of collection. The State Board of Equalization spent during 1933-
1934 the sum of SS4o,ooo, of which $sS6,ooo went for wages." 

Though problems of evasion and fraud present themselves in the 
administration of every tax, the sales tax has peculiar problems of its 
own. Chief among these, if one may judge from the number of rulings 
the State Board of Equalization has made on the subject, is the ques­
tion, Who is a retailer? By definition and by the requirement of a 
license for all retailers, the law of 1933 sought to answer the question. 
''Retailer" was defined as "every person engaged in the business of 
making sales at retail:' All retailers were required to obtain from the 
State Board of Equalization a permit to do business in the state; they 
must apply within thirty days after July 1, 1933; the fee was $r.oo for 
each permit, and each place of business required a permit. Failure to 
comply with the law or the rules of the Board of Equalization was 
re.1son for revocation of the permit. The law of 193; required that these 
permits be renewed before August r, 193;. California was rather more 
eilicient than most states in finding the number and location of the 
ta.xpayers." 

These provisions, however, did not solve the problem, which is so 
intricate that many of the board's decisions seem hairsplitting. Agents, 
peddlers, canvassers, for instance, are left to the board's determination 
of whether they are retailers or retailers' employees." Just as truly as 
is the corner grocer a retailer when he sells to the house\'\rife, so manu­
hcturers or wholesalers become retailers when they sell machinery or 
supplies directly to another factory or wholesale house for consumption 
there; many of those firms that had advocated the passage of the sales 
ta."l: were disagreeably surprised at this devdopment." Vendors of those 
goods that enter both into consumption and into manufacture present 
especially troublesome problems. Hatcheries, for instance, are retailers 
when they sell eggs for consumption, wholesalers when they sell to 
poultry fJ.rms or grocery stores; plant nurseries are retailers when they 
sell seeds to gardeners, wholesalers when they sell to farmers if the 
products raised from them are to be sold ... Careful bookkeeping is 
neceSSJ.ry to distinguish between wholesale and retail sales. The vendor 
can save himself the tax by requiring the purchaser to give a certificate 
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stating that the goods are for sale."' The certificate does not always solve 
the problem, because the destination of the goods cannot always be 
known at the time of purchase; under such circumstances the vendor 
may estimate the percentage his retail sales bear to his total volume 
of sales, unless the board has make a working estimate that applies to 
his particular type of business.'" Charitable organizations, unless their 
goods are sold directly to the needy, are retailers;"' auctioneers and 
tango operators are so classified also."' 

The connection between retailers and vendors of services which are 
not taxed is particularly close in urban life. The businesses involved 
are of three types: those the services of which are given as an incident 
in the sale, as in the installation of heating plants or the alteration of 
clothes;"' those which are frequently half service and half retail, as 
are the businesses of garage men and plumbers, electricians and con­
tractors; .. those which give services primarily and sell articles but in­
cidentally, as do barbers, operators of beauty parlors, repairmen, 
bookbinders, dentists, oculists, painters, bootblacks, photographers, and 
morticians.153 The chief problem here is to prevent the tax from falling 
upon the service. In many of these businesses it is next to impossible 
to distinguish between the man as retailer and the man as contractor. 
If separate accounts for services and sales cannot he kept, the general 
character of the business is taken into account. 

Retail sales are as difficult to define as retailers. Here also the law at­
tempts to help by declaring that a "retail sale" or "sale at retail" means 
a sale to a consumer or to any person for any purpose other than for 
resale in the form of tangible personal property. "Retail sales" were 
to include credit sales, and leases and rentals. "Sale" means "any trans­
fer of title or possession, or both, exchange, barter, lease or rental, con­
ditional or otherwise, in any manner or by any means whatsoever, of 
tangible personal property, for a consideration, and includes the fabri­
cation of tangible personal property, for consumers who furnish either 
directly or indirectly the materials used in the fabrication work and 
the furnishing, preparing or serving for a consideration of any tangible 
personal property consumed on the premises of the person furnishing, 
preparing or serving such tangible personal property. A transaction 
whereby the possession of property is transferred but the seller retains 
title as security for the payment of the price shall be deemed a sale!'~~' 
These definitions, however, settled the question only for regularly li­
censed retailers. 
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There also arose the questions of sales by persons not retailers, sales 
of goods which might either be consumed or resold, sales connected 
with services; in addition, there were questions of credit sales, sales of 
feed and fertilizer, sales of containers, tags, labels, name plates.1111 The 
intent of the legislature and the ruling of the State Board of Equaliza­
tion were: "Gross receipts from sales to manufacturers, producers, or 
processors of tangible personal property which enters into and becomes 
an ingredient or component part of the tangible personal property 
which they manufacture, produce or process, are not taxable. The fact 
that the article manufactured, produced, or processed is in a different 
form or of a different character is immaterial!'50 

Gross receipts from leases and rentals became taxable under the Act 
of 1935." Credit sales, the gross receipts of which were taxable under 
the Act of 1933, but with a provision that enabled the retailer to pay 
the tax when he collected the amount from the purchaser, are taxed in 
full since 1935 at the time or during the quarter of the purchase ... 

Viewed from the social aspect, the most important sales tax problem 
and the one most difficult of just solution is that of incidence. Although 
the responsibility of the state administration ends when the tax has 
been collected from the retailer, the intent of the law of 1933 was that 
the tax should be passed to the consumer "in so far as the same can 
be done:'"' Beyond setting the tax at a high rate (high rates have gen­
erally made shifting easier) and making it illegal for anyone to ad­
vertise that he was absorbing the tax, the legislature did not explain 
how shifting was to be done. In the belief that people should be made 
tax conscious, the State Board of Equalization ruled that the tax was 
not to be hidden in the price, but invoiced separately through to the 
consumer .a~ Otherwise, the state left the retailers to work out their own 
means for making the consumer pay the tax. 

The retailers lost no time in devising an appropriate machinery. 
Though the law permits the use of revenue stamps and tokens, the use 
of these had not become familiar in the various states in 1933, when re­
tail sales taxes were comparatively new. After the feasibility of stamps 
and tokens had been discussed for about a month, the merchants fdl 
back upon a device already in use among some of them-the schedule, 
or "breakdown:' In the first month the tax was in operation and before 
the courts had passed on its constitutionality, the general confusion had 
forced the retailer to absorb most of the tax he had saved himself by 
developing the breakdown, by which he charged the customer the 
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price of the article plus a certain percentage for tax. Obviously, the 
exact amount of the tax could not be charged to the customer, since 
2!/z per cent of the amount of the purchase would usually come out at 
a fraction of a cent. Collection of a tax upon small purchases would 
also be troublesome. The breakdown was devised to collect the tax to 
the nearest fraction of a cent, so that the result would approximate 
2Yz per cent of gross sales during the quarter. Accordingly, some con­
sumers would pay a high rate, even 6 per cent, on a sixteen-cent article, 
whereas others would pay a low rate, as on a fifty-nine-cent purchase; 
those whose purchases were less than fifteen cents paid no tax at all. 
The breakdown clearly discriminates against ten-cent stores and gro­
ceries, for purchases of their wares could often be kept under the fi£. 
teen-cent line. On the whole, however, the breakdown was a rough 
approximation of justice. At first the State Board of Equalization was 
skeptical about its use; but when the retailers generally protested that 
the use of slugs, stamps, or tokens would be troublesome, the board 
prescribed the schedule, in September, 1933, for general use. The break­
down under the law of 1933 was as follows:01 

Sales Tax 

$0.01 to $0.14 ............... No tax 
0.15 to 0.59 ............... $0.01 
0.60 to 1.05............... 0.02 

Sales Tax 

$1.06 to $1.49 ............... $0.03 
1.50 to 1.90............... 0.04 
1.91 to 2.30............... 0.05 

Over $2.30, additional cent for each 40 cents of sale price 

The Act of 1935, by raising the rate to 3 per cent and exempting food­
stuffs, made a new breakdown necessary. The schedule adopted was 
more elaborate than the previous one: .. 

Salos Tax 

$0.01 to $0.14 ............... None 
0.15 to 0.49 ............... $0.01 
0.50to 0.83 ............... 0.02 
0.84 to 1.16............... 0.03 
1.17 to 1.49............... 0.04 
1.50to 1.83 ............... 0.05 
1. 84 to 2.16............... 0.06 

Sal .a Tax 

$2.17 to $2.49 ............... $0.07 
2.50 to 2.83............... 0.08 
2.84 to 3.16............... 0.09 
3.17 to 3.49 ............... 0,10 
3.50 to 3.83............... 0.11 
3.84to 4.16 ............... 0.12 

This sort of ascent continued, each dollar of price adding three cents 
more to the sales tax. The schedule of 1935 is in use at the time this 
chapter is being written. 

The legality of this breakdown was tested in the courts of San Diego 
County by a suit brought in August, 1935; it was declared illega~ on 
the ground that the one-cent tax on a fifteen-cent article is a 6 per cent, 
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not a 3 per cent tax. When the state appealed the decision, the Supreme 
Court upheld the lower court's verdict and likewise declared the break­
down illegal."" The court's pronouncement was unsettling to the ad­
ministration of the tax. The State Board of Equalization announced 
that it would demand the use of tokens; a token of Ys cent would be 
the sales tax on a five-cent purchase. The tokens were neither to carry 
the state seal, nor to be backed by the state credit, but were to be "mer­
chant money;' to be used only in payment of the tax." 

Most states have been faced with the problem of legal avoidance be­
cause sales made in interstate commerce are not subject to state taxa­
tion. Because of this fact, state retail sales taxes really act as subsidies 
to interstate at the expense of intrastate commerce. California is more 
fortunately situated than other states in this respect, in that she has no 
large shopping or commercial center near her borders, and thus avoids 
the sort of situation found in the Rock Island, Moline, and Davenport 
area, and in New York City ... For most articles, mail-order houses are 
the only competitors of California firms, although this was not true 
with certain high-priced articles such as automobiles, whose purchasers 
often saved the tax by sending or going East for them. The State Board 
of Equalization ruled that when goods were sent from outside directly 
to the consumer they could not be taxed, as being in interstate com­
merce, but that when they came to rest inside the state in a warehouse 
or storage room before delivery they were in intrastate trade. Although 
it is difficult to obtain figures, this avoidance of taxes reached propor· 
tions sufficient to induce representatives of the State Board of Equaliza­
tion to propose that Congress be petitioned for the right to collect a 
sales tax on interstate commerce. They later joined representatives of 
Indiana in a delegation to Washington for laying the idea before the 
proper congressional committee.00 

The outcome was the passage of the Use Tax Act by the legislature of 
1935.017 Because of certain decisions made by the United States Supreme 
Court in connection with the sale of gasoline and alcoholic beverages, 
some students of taxation conceived the idea that a use tax would not 
be pronounced unconstitutional. According to this act, all tangible per­
sonal property purchased from firms outside California, brought or 
sent to this state, is taxed to the user, at the same rate and with the 
same penalties and procedure as are applied to goods sold within the 
state. If the vendor maintains an agency in California, he may pay the 
tax as retailers in the state do, and may receive a certificate of payment; 
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if the vendor has not received authority from the board to pay the tax, 
the purchaser must do so."" The constitutionality of the use tax is being 
tested in the courts at the time this chapter is being written. By the 
passage of the act the legislature believed that it had solved the prob­
lems arising from the competition of state firms with the attendant 
paralyzing of intrastate trade. 

There remains the minor question of the taxability of sales to ships 
plying the high seas. Sales to a ship's commissary are not taxable, be­
cause they are judged to be sales for resale.'" Sales of fuel oil are taxable, 
because in these sales the vessel is regarded as the final consumer.'" 

He who would prophesy about the future of the sales tax in Cali­
fornia would be venturesome indeed. Its existence is a presumption 
in favor of its continuance, because emergency taxes often find per­
manent places in fiscal systems. In California the position of the tax 

is strengthened by the fact that it was not a mere stopgap, but part of 
a fundamental reorganization of the state's revenue structure.11 A few 
months ago the tax appeared more likely to last than seems now to be 
true. In the last two months of 1935, opposition to it took clearer form. 
In view of its present equivocal status, we are justified in attempting 
analyses of the attack upon it and the defense of it. 

Besides those economists who disagree in principle, the opponents 
of the sales tax naturally are people who believe it to be detrimental 
to their interests: retailers, consumers, members of labor unions and 
the state farm organizations. In California, as elsewhere, the general 
effect of the tax has been deterrent to business. Although a few retailers 
may have made money from it, most of them have barely recouped the 
amount of the tax, or have suffered losses. By allowing a fifteen-cent 
exemption, the breakdown has been weighted against businesses of 
low-cost articles, such as grocery stores and ten-cent stores, since the 
retailer must pay the tax on his gross sales, whether he is able to shift 
it or not. It is doubtful also whether retailers were really able to shift 
the whole of the tax, because the buying power of the individual con­
sumer did not rise. There must have been many choices in favor of 
cheaper goods, and many curtailments of nonessentials; sales of food 
were little affected either before or after the exemption of 1935, since 
people must eat; and this inflexibility of an essential must have affected 
luxuries.'"' An absolute determination of the effect of the tax is im­
possible because the tax was after all a minor factor in the 20 per cent 
rise since 1932 in the cost of living and because this rise has been ac-
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companied by an increase in public expenditures and in reemployment 
which has modified whatever effect advances of prices have had upon 
business. We may say that purchasing would have been greater with­
out the tax. At any rate, retailers feel themselves not only annoyed, but 
hampered by the tax and its attendant bookkeeping. During the win­
ter of 1935-1936, they have made an effort to influence public opinion 
against the tax by attacking it in the advertising circulars which they 
are in the habit of distributing to customers. 

Consumers as a class remain as voiceless as when the tax was first 
enacted. They cannot assume the whole burden of the tax unless they 
have an unspent surplus or increased wages. So far as these factors and 
increased employment have given them more to spend, the individual 
has been able to assume the tax and maintain his standard of purchas­
ing. Where income has not been increased, a situation true for the ma­
jority, he has had to curtail his savings, his purchases, or his other 
expenditures such as rent. With respect to the last two, he has passed 
the tax in part at least back to the producer or to the landlord. The 
sales tax falls with exceptional weight on people of lower incomes be­
cause so much larger a share of their expenditures goes for taxable 
necessities. Moreover these are the same people who through home 
ownership or rent of small overvalued properties pay an undue pro­
portion of the general property tax. Consumers, however, have no gen­
eral combination of their own and are inarticulate except as they can 
express themselves in other organizations such as the Federation of 
Labor and the Grange, or by their votes as they may have opportunity. 

From the first, the California Federation of Labor has preferred a 
selective sales tax to one on retail sales. This organization was some­
what satisfied, but not entirely so, by the exemption of food. It has re­
affirmed its original position often since the tax laws of 1933, and in its 
statement on the subject in November, 1935, at a state convention, an­
nounced that it was initiating the repeal of the tax by referendum in 
the general election of 1936.73 

Farmers' organizations have come to support the sales tax. The 
Grange gave its official though reluctant consent to the enactment of 
the tax in 1933- Naturally, the argument that the tax would reduce the 
burden on land was attractive to farmers and ranchers. Since that time 
they seem to have discovered that the sales tax hurts the farmer as con­
sumer more than it helps him as landowner, for in November, 1935, 
at a meeting of the Grange in Sacramento, the members passed resolu-
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tions favoring income and inheritance taxes and opposing general and 
retail sales taxes, "as foisted upon the masses by corporations and large 
property holders seeking to unload their taxes, and not as based upon 
ability to pay:'" The California Farm Bureau Federation favored the 
selective sales tax in 1933, and in 1935 supported a sales tax continuing 
the :2Yz per cent rate, the inclusion of leasings, rentals, and interstate 
sales, and the exemption of spray oils. It opposed the amendments of 
1935 as finally passed. As is to be expected, the Farm Bureau is actively 
opposing the repeal of the sales tax in 1936, because it believes that the 
state deficit makes the money necessary, and because it fears adoption 
of the single tax . .,. With adoption of the income tax, the hope that these 
two new taxes will bring relief from the general property tax has 
brought the farmers of the state to look on the sales tax with favor. 

The opposition to the sales tax has coalesced in the Sales 'Thx Repeal 
Association, with headquarters both in northern and in southern Cali­
fornia. This association has obtained the necessary number of signa­
tures to a petition for submitting to referendum at the general election 
of 1936 a constitutional amendment for the repeal of the sales tax and 
a prohibition of all such taxes in the future. But alas for the student of 
finance who would desire a clear-cut expression of opinion upon this 
question alone, this same amendment proposes to substitute for the 
sales tax a tax on land values, especially unimproved land, and natural 
resources. In addition to the provision for the repeal of the sales tax 
and a prohibition of such taxes in the future, the amendment provides · 
for the repeal of that part of Senate Constitutional Amendment No. 
30 which provides for a :25 per cent tax limitation on real estate; and 
for the substitution of a tax on land values, the exemption of home­
stead improvements to the value of $1,000, and of improvements for 
five years at the rate of :20 per cent per annum, thus paving the way 
for the complete exemption of tangible personal property and im­
provements ..... This proposition for the repeal of the sales tax is being 
opposed by the State Tax Equalization League, which consists of rep­
resentatives from the Farm Bureau Federation, the California County 
Tax Equalization Association, the Economic Council of Southern Cali­
fornia, the California Teachers' Association, the State Supervisors' As­
sociation, the State Department of Education, Alta California, and 
the State Association of County Auditors. To this list must be added 
the actively opposed real estate associations and the State Chamber of 
Commerce. 
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Opponents of the sales tax can base their reasoning on the orthodox 
economic theories of the last two hundred years. During most of the 
modern period, ability to pay has been the accepted principle concern­
ing the incidence of the tax burden. Economists have regarded sales 
taxes as survivors of the medieval system, and have believed that they 
retarded the natural flow of commodities and were an unwarranted 
interference with business. Economists especially have opposed the 
practice of hiding the tax in the price so that the final taxpayer did 
not know how much he was paying. They have looked with disfavor 
on a tax that does not stay where it is put. Their reasonings have by 
no means lost their cogency. The sales tax is "based not on ability to 
pay but on necessity to consume, bearing with greater weight on per­
sons with small incomes and large families than it does on those with 
large incomes and small families!m The former generally pay a larger 
percentage of their incomes in taxes than do people of larger incomes. 

Support of the sales tax comes from many quarters. The California 
Real Estate Association has been a power in its behalf since the begin­
ning. Those who believe that they will suffer more from other taxes 
if the sales tax is repealed are naturally in favor of it. The state council 
of the California Teachers' Association, at a meeting in Los Angeles 
in December, 1935, although it conceded the regressive character of 
the tax, pronounced itself in favor of it and opposed repeal until some 
equally productive substitute is found for the support of the schools.'/8 
This attitude will make a deep appeal to parents who are interested 
in their children's education. The state fiscal administration, the Gov­
ernor, the Controller, the Board of Equalization, and the legislature 
are in favor of the sales tax. There has been organized the Economic 
Council of Southern California to fight for its retention.'l'i The press, 
although not so loud in its praise as in 1934. is still pleased with the 
sales tax. The arguments, of varying degrees of validity, which are ad­
vanced by these friends o~ the tax are that it will relieve the burden 
upon real estate; that it is a just and little felt tax; that it is in conform­
ity with the benefit principle; that it is easy to collect; that it is pro­
ductive; and that it is better than any possible alternatives. 

The promise of 1933 that the decline in the county general property 
tax rate would offset the burden of the sales tax has not been kept. The 
average taxpayer would need to own real property valued at $25,ooo 
before his general property tax would equal the amount the average 
family pays in sales tax.80 He does not always realize this fact, for he 
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pays his general property tax at once, his sales taxes in penny driblets. 
Though the county tax rate in California was lowered during 1933, 
it has since been increased, until for most counties it was almost as 
high in 1935 as when the schools derived their support from the prop­
erty tax. Relieved of the support of schools, the counties have taken 
up the slack and spent the money elsewhere. Unless the county rate is 
lowered permanently, the people of California will only have saddled 
themselves with another tax.81 

The argument based on the justice of the tax has various forms. 
Some friends of the sales tax take ability to pay as their principle, and 
say that it taxes all alike, since everyone pays the same amount on the 
same purchase. We have seen that a tax which exacts an equal tribute 
from every income irrespective of its size does not result in an equality 
of tax burden. Friends of the tax also fall back upon the principle of 
benefit as being equally just, if not more so, than that of ability to pay; 
regression, they say, is defensible, especially when the revenue obtained 
is used for schools, since the people who pay the largest share are those 
whose children receive the benefit from public education. However 
valid this argument may be, it certainly seems lacking in its appre­
ciation of the fact that the community as a whole is the better for an 
educated citizenry, and that therefore a larger regard might be given 
to ability to pay and somewhat less significance attached to the outworn 
doctrine of individual benefit. It is further argued in the name of jus­
tice that the sales tax reaches people who otherwise would not con­
tribute substantially if hardly at all to the support of government. Yet 
property taxes and other levies of federal, state, and local governments 
bear heavily upon the very same people who carry the sales tax. 

Some importance, but clearly not too much, may be attached to the 
view that the sales tax by bringing home to everyone the cost of gov­
ernment thereby contributes to economy in the conduct of the public 
business. Productive the sales tax surely is, and adequacy as a fiscal 
canon must be given its due weight. That there may be no alternative 
to the sales tax except closing schools or lowering the quality of educa­
tion will cause the people of the state to hesitate before they surrender 
its rich returns. At the Governor's conference on taxation, February 
3 and 4, 1936, Governor Merriam told the representatives of all classes 
of business in the state that he could see no other means of providing 
the money which the state returns to the counties for schools. The 
money collected has been returned to the counties in proportion to the 
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school population so that counties poor in finances but rich in school 
children have received more money than under the former system. 
The sales tax will in all probability remain unless some other method 
of financing the schools can be found or unless recovery from business 
recession greatly increases the state's revenue from other sources. 

The sales tax need not stay at its present high rate of 3 per cent. Even 
·with food exempted, the returns have risen because of the upswing in 
business. If $so,ooo,ooo a year is adequate, why place the rate where 
the returns will be $6j,ooo,ooo? Either exemption of low-cost articles, or 
preferably a lowering of the rate, would be the next logical step. Cali­
fornia has one of the highest rates in the United States. Why not as a 
minimum program, lower it when the state deficit has been reduced?"" 
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11 Elmer D. Fagan, "Fiscal Policy in California during the Depression;' Tax Policy 
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(1935); Final Calendar of Legislative Buiinm (1935), p. 307. 
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Calendar of Legis/alive Buiinm (1935), pp. 94, I 57· Senator Olson's bill, Senate Bill 
No. 39, was the "Epic'' bill in the Senate. See Senate Bills and Resolt1tions (1935). 

""Senate Bill No. So called for the continuation of the 2 Yz per cent rate; Senate Bill 
No. 928 would extend the sales tax to gasoline; Senate Bill No. 551 was very like Assem­
bly Bill No. 1208 and would extend the tax to leases and rentals of tangible personal 
property; Senate Bill No. 710 would e.xempt the gross receipts of sales of medicines to 
hospitals. Assembly bills to exempt food were Nos. 122, 761, 862, 1208, 1225, 1565, 
1858; Assembly Bill No. 1845 called for the exemption of sales of spray for citrus and 
deciduous fruit trees; Assembly Bill No. I 871 would legalize the use of tokens; No. zn6 
would permit the tax to be collected either hidden in the price or separately from it. 
See Final Calendar of Legislasivt Business (1935), passim; Senate B11ls and Resolutions 
(1935); Assrmbly Bills and Rmll1tions (1935). 

Most of these bills never wc:nt beyond committee, but they are mentioned here to 
show the divergence of interest and of opinion over the sales tax in the legislature of 1935. 

~·Report of the Special Joint Legislative Committee on Revenue and Taxation, Senate 
Daily Journal (May 15, 1935); Tax Digest, XIII (June, 1935), 188. For the minority 
report signed by Senator Jespersen, see Stnatt Daily Journal (May 17.' 1935), p. 204. 

See also C. C. Cottrell, "California's Finances;• in Tax Digest, XIII (March, 1935), 82. 

"'The 1935 amendments to the Retail Sales Tax Act of 1933 were four, of which the 
first was concerned with unimportant administrative detail (Cal. Stats. [1935], ch. 351, 
p. 1226); the second was the exemption of food (ibid. [1935), ch. 355, p. 1252); the 
third amended the bill generally and added the provisions regarding leases and rentals 
(Ibid. [1935], ch. 357, p. 1256); the fourth was the use tax (ibid. [1935), ch. 361, p. 
1197), discussed later in this chapter. For the ruling mentioned see State Board of 
Equalization, Salu Tax Rulu and Regulations, Ruling No. 231. 

""Rrport of the State Board of Equalization (1934), p. 167. 
'~A. E. Stockburger, State Director of Finance, "Report to Governor Merriam," as 

quoted in the Los Angeles Ttnus, November 2, 1934· 
"Report of the State Board of Eqr1alization (1934), p. 167. 
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.. Sales collections according to classification of retailers for the fiscal year ended June 
30, 1934 (Report of the State Board of Equalizlltion [1934), p. 174): 

Classification 
Bakeries and caterers • . • 
Beer parlors , •.•.. 
Bookstores •.•••• 
Cigar stores ..•... 
Clothing stores . . • . . 
Concessions and tango games 
Confectionery • . • • • 
Dairy products . . . . , • • . • . 
Department, dry goods, and general stores 
Fruit and vegetable stores • . 
Drugstores ...•.•• 
Furniture and Boor coverings , 
Garage, accessories. etc. , . . 
Grocery stores . . . . . . 
Hardware and farm implements 
Heating and plumbing . • • 
Jewelry ••.....• 
Lumber and building material 
Meat mar kcts . . . . . . 
Motor vehicle dealers . . . . 
Office, school, and store supplies 
Radio and music stores . 
Restaurants . . • . . 
Set:ondband stores • • • 
Shoe stores . . . . . 
Stationers and printers . 
Variety (5 and 10, etc.) 
Vending machines . , . 
All other retailers •.. 

TaxeoUeetcd 
S 503,s66.24 

lg8,575.67 
133.913.13 
424,859-58 

1,489,122.95 
6o,034-51 

177,082.33 
1,126,8ot.48 
5.476,994·09 

63•,67•·3• 
2,11!),061.80 
1,93•·340·24 
3,043·•87.61 
?.301,119·44 
1,048,294·82 

355.588.99 
309,408.6o 

1,916,486.?8 
1,228,389·34 
3.6;7,486.?8 

341,734-88 
253,99l.J4 

3.634.396-59 
230,901.94 
729,650.14 

1,057 ,;3o.go 
997.496-38 
6o,034·51 

4.645.747-10 

Percenragc 
l.og 
·43 
·29 .g. 

5·39 
.13 
.6o 

•·44 
11.86 
1.37 
4-58 
4.18 
6.59 

15.81 
l.'J/7 ., 
.67 

4-15 
2.66 
7-93 

·14 
·55 

7-87 
.;o 

1.;8 
•·•9 
2.16 

·'3 
IO.o6 

$46,18o,388.63 1oo.oo 

29 $210,981 for the fiscal year 1933-1934· See Biennial Report of the State Controller 
(1934), p. 47· 

80 Report of the State Board of Equalization (1934), p. 167; Department of Finance, 
Division of Budgets and Accounts, "Monthly Summary Financial Statement" (June, 
1936). 

"'If the exemptions of the Act of 1935 are declared unconstitutional, the rate of the 
tax becomes 2 per cent, as under the Act of 1933· See Retail Sales Tax Act of 1935, sec. 5, 
note, Revenue Laws of California (1936), p. 502. 

"Where a liberal view of the uniformity provision has been held by the courts of a 
state the sales tax is likely to be declared constitutional!'-National Industrial Conference 
Board, General Sales ami Turnover Taxation (New York, I 929), p. 73· 

82 See Califarnia Constitution, Art. IV, sec. 1. 
88 These quotations are taken from the Los Angeles Times, December II, 1933. Schur's 

appeal was denied by the District Court of Appeals, which in thus upholding Judge 
Lemmon's decision did not discuss the constitutionality of the sales tax. See S~hur v. 
fohnson, 2 Cal. App. (2d) 68o. 

84 Los Angeles Times, September II and 17, 1935· 
1111 "Aithough our Commission has had a rather wide experience in administering a 

variety of tax laws, we have found our retail sales tax the most difficult and perplexing 
statute which we have ever tried to administer!'-Mark Graves, New York State tax com­
missioner, as quoted by Mabel Walker, "The Sales Tax on Trial;' Nlltional Municipal Re­
view, XXIV (May, 1933), 258. 

80 Cal. Stats. (1933), ch. ro2o, pp. z6o7, 26n. 
"The mechanical equipment and details required to carry on a business of some two 

hundred thousand accounts is an interesting story in itself. Suffice it to say that every 
problem of accounting must be met in such an organization!'-Ray L. Riley, "Sales 
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Tnes as a Supplemental ~ of Re.-enue-.-\dmini<tration;• in ~ational Tax Associa­
th,n.i'roc«.!:r.;s (1934), p. IU. 

r. (,;/. S:.m. (1933 ). ch. Jo::o, S~::CS. ::; and 33; Suppkmn'll to &rmw Lun of C.Ui­
fi."N:J<Z of l93l ( 1934 ). P. 165. 

• '"The Cilii= Retail Sales Tax of 1933 ... imposes a charge upon the retailer and 
not UjXIn the consumer. This was hdd by the t:nited States Circuit Coun of Appeals in 
r.h<: c.u< of ~k~ Construction Company v. Corbett (1934) 7 Fed. Supp. 616 •.•• The 
rou:t ruled that this issue (constitutionality) could be raid only by the person upon 
,. h.:-m the r.u is lened, i.e., the retailer, and that the r.u was not on the conmmer, 
a::hoo,:h it mi,:ht be pa..=d on to him:'-&porr of rk StaU Bo.JrJ of Equ.:Ji.u;;io,. 
(Iv3-tl. p. 19; 1\rrmw Laa•s of ClliifonU,, (1936), p. 501. See also Prop!~ v. Hn-bms 
ol Lai .ir.gti~I, 3 Cal. App. (::d) 4S.1. 

• Rm.i! Sales T.u :\a of 1933, sec. 9· 
"State Board of Equalization, S.Jks T.u RJSl~s 11114 &gui.ztioltS, Ruling No. 49, March 

'· 1934; Ruling ~0. 49- October I, 1935· 
"For pe.tU.lties.. O'l"erp:.i\"IIle!lts., and refunds, see the Act of 1935, S«S. 9~.!, :!0, .13, :q; 

a! so Statt Board oi Equalization, S,;l~s T.u Ruit:r iUUJ Rrgul.ztioru, Ruling .!\o. 6;, July 1, 

.. Following is the explanation of the newspapers' statement that the cost of colhlion 
.-~ l.i per eent (Bi.t-11-ul &port of tM Swu CoNrollff' [1934], p. 16): "The co.<t of 
ad=sterin~ and collectin!t the retail sales tax is limited to the re.-enue dm'l"ed from 
permit fees plus l per eent' of the tax r~ixed. The l 1z per eent cost noted abo'l"e is 
am<ed .at by adding the re,·enue deri.-ed from pc:nnit fees to that deri.-ed from the tn 
and applnng costs a~ this total. If the amount of the pc:nnit fees is subtracted from 
the =t tlj:Ufe. and the balance of the cost applied against the r.u only, the pereentage ar­
n<ed at is less than l per eent:' For the C:."q'CDSCS of the sales ta."t dinsion of the State Board 
of Equ.iliz..ation. see iJ.iJ., p.l3; Rrport of th.r St..r~ &-J of Equ.:Jiwio, (1934}, p . .16; 
C.J. S:.zu. (1935), ch. 341, p. U79 (the Budget Act, which appropriated $3,ooo,ooo 
for the sales t.u dinsion for the biennium 1935-1937). 

• .-\ct of 1933, S~::CS. :t, ll; State Board of Equalization. S.i~s T.u RJSlu .rr.d &gul.z­
tWI'IJ. Ruling :So. .p., April15, 1934. Some of the states attempt to find the retailers by 
a l<Xt of town-to-town ~\"US; in others, tdephone and street directories ha'l"e been 
u!ot'"d. See Hug and Shoop. op. cit., pp. 129, 138. 

"State Board of Equalization, S.Ji~s T.u Ruiu iUUJ Rt"gui.ztioltS, Rulings Nos. 18, .19. 
"fuig and Shoop. ap. cit., p. 5S1. 
11 Statt Board of Equalization, S,;/~s T.u Rui~s 11114 R<"gulaboltS, Rulings Nos. 3, l:!, 

:u \. 56. ut. Much 1, 1934· 
"lt·:J., Ruling :So. 52, Mar.:h 1, 1934· 
"1!-,d., Ruling-s .!\os. 17, 41. 
'"lt-.4., Ruling ~o. 8. 
"' Jt.id., Ruling :So. 6:1. 
"'M ... Nor s.lull 'gross receipts' include the price recei"ed for labor or smices used 

in inso:ling. :applying, remodeling. or repairing the property oold:'-Retail Sales Tax 
:\.::t. sa:. l (_f). 

"'Sme Board oi Equ.iliz..ation, S,;ln T.u RJSll!f iUUJ & 5""UL:Jtic,s, Ruling ~o. n, April I, 

IQ_l4: Nos.. -45, 47· ~brch I, 1934· 
'"lhl., Rulings ~os.. 4· 6, j. 16, 3;, 51, March 1, 1934; Ruling ~o. 33, January 1, 

10_:~. 

"'C.;;/. Sr.otJ. (1933), p. 2599. The part :about leases was added by the law of 1935, 
C.Jl. S:.z:.r. (1935), ch. 35:'· p. 1::56. 

"Su:e Board of Eqtuhz.nion. S,;luT.u: 1\.uks aJ Rt"gul.ztiottJ, Rulings Nos. 10, t:t, 27. 
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"" "It is the sense of this committee that ••• receipts from sales of tangible personal 
property to manufacturers, producers or processors, which enter into and become an in­
gredient or component of the tangible personal property which they manufacture, pro­
duce or process for resale, are not tuable, and that the fact that the article manufactured, 
produced or processed is in a different form or of a different character is immaterial, 
and that poultty, dairy and other livestock feeds are deemed to become component parts 
of the eggs, milk, meat and other livestock products produced for resale:•-senator 
Swing's resolution, introduced into the legislature as the resolution of the· joint legislative 
committee on revenue and taXation, and adopted unanimously July 17, 1933. See Senate 
Journal (1933), p. 3327. 

State Board of Equalization, Sales TIIX Rules and Regulations, Ruling No. 30. The 
rest of the ruling reads: "Gross receipts from sales to manufacturers, producers or pro· 
cessors of tangible personal property which is consumed by them in manufacturing, pro· 
dueing or processing and does not become an ingredient or component part of the tangible 
personal property manufactured, produced or processed, are taXable. The manufacturer, 
producer or processor is the final buyer or ultimate consumer of such tangible personal 
property and does not purchase it for resale:• 

Other rules of the State Board of Equalization which deal with specific decisions upon 
this point are Nos. 20, 21, 22\4. 

57 Cal. Stats. (1935), ch. 357, p. us6. 
"'State Board of Equalization, Sales Tax Rules and Regulations, Ruling No. 12, July 

12, 1935· 
'"Retail Sales Tax Act of 1933, sec. 8\4. 
00 "FortUnately, the board determined to assume the attitude that the taX applied to 

gross sales and that it was in no way concerned as to the methods adopted by the trade 
in recouping the tax. This position was somewhat complicated by a provision in the 
statute which endeavored in so far as possible to set forth the taX as a separate transac­
tion:'-Ray L. Riley, "Sales Taxes as a Supplemental Source of Revenue-Administra· 
tion;• National Tax Association, Proceedings (1934), p. 113. 

81 Fred D. Bullock, "California's Retail Sales Tax Act of 1933;' Tax Digest, Xlii 
(September, 1933), 300; Retail Sales Tax Act of 1933, sec. 8. 

112 Fred D. Bullock, "California's Sales and Use Taxes;' TIIX Digm, Xlii (September, 
1935), 319· 

68 Los Angeles Ttmes, August :z8, 1935. The case was C. Leon de Aryan v. Woolworth 
Company, before Justice Shell. For the California Supreme Court's decision see Los 
Angeles Ttmes, October 9, 1935. 

•• These tokens, however, never came into use and the breakdown is still in operation. 
""Haig and Shoup, The Sales Tax in the American States, pp. 62--76, 321, 424, 729. 
'"State Board of Equalization, Sales Tax Rules and Regulations, Ruling No. 26; Los 

Angeles Ttmes, February 21, 1935· 
"This law is Cal. Stats. (1935), ch. 361, p. 1297· Interesting discussions on the con• 

stitutionality of a use taX were presented to the National Tax Association in 1934. See 
Charles L. B. Lowndes, "State Taxation of Interstate Sales;• National Tax Association, 
Proceedings (1934), 1'· 139, and Henry Rottschaefer, "State Taxation of Interstate Sales;' 
ibid., p. 149. 

118 State Board of Equalization, Rules and Regulations under the Use Taz Act of 1935, 
Ruling No. n . 

.. Sales Taz Rules and Regulations, Ruling No. 59· 
"'Ibid. 
" "Now that the sales taX is on the books, the prevailing opinion seems to be that it 

will remain in the California taX system for a long time to come. In this state the sales 
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taX is not, striccl y speaking, an emergency measure designed to provide for the relief 
of diStress. It is rather part of a general revision of the state's fiscal system. Careful read· 
ing of the Riley-Stewart plan suggests that the voters did not fully appreciate what they 
were approving and may discover in the course of time that they have imposed upon 
themselves a new type of tax without providing permanent relief for property:'-Haig 
and Shoup, op. cit., p. :194. 

"I am of the opinion that the sales tax with the necessarily high rates that must be 
employed to supply adequate revenue, is unlikely to remain in its present form beyond 
the emergency period. Personally, I favor a low rate and a broad base which would 
include services and all types of transactions, with few exceptions:'-Ray L. Riley, "Sales 
Taxes as a Supplemental Source of Revenue-Administration;• in National Tax Associa­
tion, Proceedingt (1934), p. 115. 

"Alfred G. Buehler, "An Appraisal of General Sales Tax Experience;' Taxbits, vol. 
m, no. 6 (March, 1936), p. 5. Also Harcourt L. Calverly, "Scope and Problems of State 
Sales Taxes;' National Tax Association, Procee-dings (1935), p. 159: "The price of a sc 
cup of coffee did not increase in Michigan, on July 1, 1933, to 5 xshoo cents. It hasn't 
reached that figure even yet, though I sometimes suspect that perhaps the coffee is not 
quite the same. But the shifting of taxes takes place in many and sometimes devious 
ways. Changes in size of packages, qualities of merchandise, extent or quality of service 
and so on, accomplish shifting, just as much as direct price increases:' 

"The names of many California labor leaders are signed to the petition for repeal 
of the sales tax. 

"These expressions of opinion took place at the meeting of the National Grange at 
Sacramento, November 19, 1935· See Los Angele-s Times, November 20, 1935· 

:. The attitude of the California Farm Bureau Federation may be seen in the following 
publications by Von T. Ellsworth, Farm Bureau Federation, Research Department: "An­
nual Report and Report on 1935 State Legislation;' Bull~tin No • .25 (1935), pp. 6-u; 
"Anti-Tax Repeal;' in Farm Bure-1111 Monthly, vol. IX, no. 3 (February, 1936); "The 
Governor's Tax Conference and Its Results;' in ibid., no. 4 (March, 1936); "A Threat­
ened Tax Dilemma;• in ibid., no. 5 (April, 1936); "Farm Bureau Opposes Initiative Re­
peal of the Sales Tax, etc.;' in ibid. (July, 1936), Art. LXXVII; radio address, June 30, 

1934, published in pamphlet form, as Bull~tin No. 40. 
"'This information is condensed from a reading of the amendment and from the 

lituature of the Sales Tax Repeal Association. The proposed amendment has been ruled 
off the November ballot. See footnote II in chapter ix. 

:-r National Industrial Conference Board, Sale-s Taxe-s, Gtne-ral, Se-lective-, Re-tail (New 
York, 1931), p. 45· 

711 Report of the committee on public relations of the California Teachers' Association, 
adopted at the meeting of the state council of the C. T. A., held in Los Angeles, Decem­
ber 7, 1935· 

"' The Economic Council of Southern California announced its policy at its meeting in 
Ril'erside, California, December 151 1935· 

80 Mabel Walker, in Tax Policy League pamphlet, The- Home Ownl!r and the Sale-s Tax 
(~ew York, April, 1935). 

"See two articles by A. H. Campion, "A Balanced County Budget;' in Tax Dig~st, 
Xlll (August, 1935), 264; ''Tax Levies Increase;· in ibid. (October, 1935), p. 329. 

'""With the passing of the depression, sales taxes in the United States are on the 
decline. Of the 28 states which adopted them, seven have abandoned their laws, and the 
sales tax acts of 10 expire in 1937. Only 11 have sales taxes as permanent features of their 
!)'stems. 

"The sales tax is the child of panic and unpreparedness. It thrives in the more back-
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ward states that have failed to reform their taX systems to keep pace with modern con­
ditions. It strikes where there exist confusion, panic, and indasticiy of revenue sources. 
States can get along without it even during a depression ••• as has been demonstrated 
in recent years by a number of states .••. Now that recovery becomes more and more 
pronounced it appears that the much vaunted sales taX is on its way out, albeit the exit 
may be a lingering one in some sections:'-Tax Policy League, Taxbiu, vol. ill, no. 8 
(June, 1936). 



VIII. THE CALIFORNIA PERSONAL 
Ii\CO:\IE TAX 

T
HE sron oF THE n:coME nx is one of the most interesting in 
Wlifornia fiscal history. Despite original constitutional authori­
zation for such a measure,' discussion persisted for many years 

be.fore its final adoption in 1935.1 .-\iter enactment of the law, strong 
agitJtion arose for its repeJ1.1 The purpose of this chapter is in part to 
trJ.:e the development of the income tax concept in California and in 
p.1rt to rehte that development to a consideration of the principles of 
in.:(>me taxation in general. In this way, perhaps, some contribution 
can be made to the discussion of a current issue in California fiscal 
aif.lirs. The purpose in new can best be achieved by reviewing and at­
tempting an evaluation of the various arguments pro and con that have 
enlivened the struggle in the state. This survey of opposing 'iews will 
be followed by a summary analysis of the principal features of the Per­
sonal ln.:ome T.n: Act of 1935· The technical details are avail.1ble to 
those who wish to read the law itself. The chapter will close with some 
brief observations upon sute income taxes in general. 

The modern state income ta.'t movement beg:m ·with the \\lsconsin 
law of 191I.' At the present time some thirty-three states have personal 
in.:ome tax laws upon their statute books. We need go back no farther 
than 1914 to observe California's interest in this direction. In its report 
for that year the State BoJid of Equaliution, after commencing upon 
cenJ.in dirli.:ulties of double ta.ntion of income and property and effec­
tive enforcement of an income tax law, remarked that it"remai.ned 
for Wis.."'nsin to discover the solution of both these di.fficulties:"' The 
board quoted e.."ttensively from the I9II-I9I2 report of the Wisconsin 
tax commission,' which outlined the salient features of the \\lsconsin 
measure that marked it as diiferent from any other law up to that time 
adopted in this countrv. Our own board then concluded that "the ta.'t 
conditions in \\isconsin are very similar to those in California ... the 
inauguration of an income ta.'\: might be regarded as an important step 
ft)r.\·ard in the direction of a sounder svstem of taxation ... ~ 

Especially noteworthy as among the ~arlier references to the income 
ta.t was that section of the report of the 1917 tax commission dealing 
with the subject.' The commission commented upon the change in 

1 
For notes. see bdow, pp. :152-l57· 

[ .:U9 J 
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public attitude towaxd the tax. "During the last few yeaxs there has 
grown up all over the country a strong sentiment in favor of the in­
come tax. Its populaxity was demonstrated by the zeal with which the 
vaxious states ratified the income tax amendment to the federal consti­
tution. Several states already have adopted it for state purposes, and 
many others axe considering taking over the income tax as a paxt of 
their local revenue systems!'8 The commission went on to point out 
that certain tax authorities such as Professors Seligman and Plehn, who 
formerly opposed the tax, had come to favor it.• The latter was quoted 
as urging the adoption by California of such a measure as "necessary 
to round out the tax system of this state!',. The commission itself fa­
vored the tax as a paxtial substitution for the personal property tax 
and as a means of reducing and better distributing the tax burden." 
Finally the commission outlined the provisions of an ideal income tax 
for state purposes."' 

Subsequent interest in the income tax was revealed in the statement 
made on Januaxy 26, 1932, by Mr. Francis P. Faxquhax before the Com· 
monwealth Club of San Francisco. He said, "At that time [about 1922] 
we [tax section of the Club J rather reluctantly gave up the idea of 
recommending a State income tax. From such information as we had, 
we believed the faxmers were opposed to it, and that it would work an 
injustice. It is rather interesting to find tonight that the faxmers, or 
their representatives at least, consider it a possibility!"• Meanwhile a 
special tax commission reporting in 1929 and a joint legislative com­
mittee reporting in 1931 had considered aspects of the income tax for 
California. The former bad said, "The Commission believes that the 
establishment of a personal income tax in California will probably 
ultimately be recognized as essential to a satisfactory solution of the 
problem of taxation in California!.u The latter was less positive, feel­
ing that too little was known of the effects of an income tax in relation 
to the burden upon real estate to justify recommending the tax at that 
time.u Further attention will be given to these reports later in this dis­
cussion. These brief references may serve here as an indication of the 
reflection upon the income tax over a considerable period of time. They 
at least show that the Act of 1935 had as a background something more 
than the necessity for revenue engendered by the depression years 
since 1929. 

To caxry out, however, the main intent of this chapter to dwell not 
paxticulaxly upon historical detail but rather upon the principles of 
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income taxation as applicable in California, let us turn to a review and 
appraisal of the arguments in opposition to and in favor of the income 
tax as they have been urged in this state. 

First of all it was argued that the income tax law should not be 
passed because it would very likely become permanent. "An income ta.'f{ 
once set up, would be very hard to get rid of; it is almost impossible to 
pry politicians loose from any established source of added revenues~'18 

Fortunately or unfortunately, the objection is undoubtedly a valid one. 
Whether, however, it perforce condemns the tax in question is an­
other matter. To the advocates of the income tax, its permanence, if 
that should prove to be one of its aspects, is an outcome much to be 
desired. Upon analysis, the objection does not seem particularly serious. 
Necessary public revenues must be raised in some way. If they are not 
to be obtained through an income levy, they must be obtained through 
other ta.x:es. It might well be that it would be more desirable perma­
nently to raise a given sum by means of an income tax as a part of the 
tax system than by some alternative means. The decision upon a par­
ticular source of revenue ought to rest not upon whether the particular 
tax would be a permanent part of the tax structure but upon whether, 
all things considered, it would be a better way to raise the revenue than 
by resort to other types of tax. With equal or greater force the objec­
tion being considered could be urged against a sales tax. He would 
be a bold prophet indeed who would predict that the sales taxes now 
being widely used in the American commonwealths, or a large rem­
nant of them, would not become a permanent part of their tax systems.17 

In the second place it was contended that the state's use of the income 
tax would constitute an invasion of the federal field since the federal 
government derives a large part of its revenue from the income tax. 
From this it was deduced that the state tax would be a failure as a 
revenue producer, and especially so when such sums as might be de­
rived from it were compared with the total revenue requirements of 
the state. The argument became economic in character as it proceeded. 
"The Federal income tax is jacked up to the last inch of production 
already; in fact, it is generally considered by tax experts to be well 
beyond the point of maximum production.u When a state tax is im­
posed on top of it, the flight of capital into nontaxable investment is 
accelerated, and this flight is already sufficient to make recovery diffi­
cult or impossible:'"' 

This assertion was followed by the familiar but somewhat uncertain 
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contention that investment in tax-exempt securiti~, to the degree that 
it takes place, constitutes a proportionate limitation of investment in 
productive enterprise which otherwise would serve to increase wealth 
and pay rolls of the community:" More will be said later concerning 
various economic aspects of the income tax. Here it may simply be 
conceded that the adoption by California of an income tax has helped 
that much more to complicate the whole difficult problem of c:OOrdina­
tion of federal and state finance.a At the same time, however, it must 
be remembered that two-thirds of the American states already use this 
tax, that the states were early in the field, Wisconsin leading the way 
in 19n two years prior to the 1913 federal tax. In one sense, therefore, 
it would be as proper to say that the federal government was invading 
a state field as to say that the states were invading a federal field. 

As a phase of this second argument it was contended that a state 
income tax superimposed upon the federal levy would constitute an 
excessive burden. Even those sympathetic to state income taxation ex­
pressed concern on this score. The argument merits consideration since 
a major objective in any revenue system is a just distribution of burden. 
The problem. would arise quite aside from any additional income 1 

available for state taxation which is not reported to the Federal Inter· 
nal Revenue Department."~ A study based upon the assumption of re· 
placing by income taxes one-half-about $x,5oo,ooo,ooo-o£ the general 
property taxes in the American commonwealths developed the conclu­
sion that this given amount of revenue "would rest more easily when 
cushioned on the income structure of the nation than when resting 
on a rigid property base, and could be carried with less distress to 
taxpayers and less repressive effects upon business and industrial re­
covery:•• If we apply such a general conclusion to the specific situation 
locally and assume the necessity of finding a given amount of rev· 
enue, it would seem reasonable to conclude that it would be better for 
California to raise the estimated sum of $r7,soo,ooo biennially from an 
income tax than from an equivalent ad valorem tax on property. If the 
California revenue system is viewed as a whole with its present dis­
tribution of tax burden, it is very doubtful if the present income tax at 
one-fourth the federal rates can be considered excessive or unjust. On 
the contrary the rate structure constitutes a quite modest program. 
There is little doubt that it is possible and within the bounds of justice 
for those in the higher-income brackets to make this substantial contri· 
bution to the support of the state government. The possibility of such a 
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contribution is apparent in the light of figures for income even in a 
depression year, as given farther on in the discussion. Furthermore it 
must be remembered that there is a difference between apparent and 
effective rates. The former are the rates stipulated in the law. They ap­
pear much higher than they really are. The latter are the ratios of taxes 
to total net income and are of course better measures of actual burdens 
than are the rates specified in the statute itself. The difference arises 
because of exemptions and deductions and adjustments permitted by 
the law." 

A third argument in opposition to the income tax for California was 
that such a levy would discourage investment in the state, that Cali­
fornia would no longer be an attractive place of residence for people 
of wealth. Those setting forth this view insisted that industry would 
languish, that unemployment would grow apace, that the sources of 
taxable wealth would be dried up and hence the burden of taxation 
increased upon remaining property, and that in general dire economic 
consequences would be the result. The argument appeared again and 
again in the opposition press of the state, mostly, it must be said, in 
the form of assertion and reiteration of assertion without the support 
of many sustaining facts or much convincing analysis. Frequently, too, 
it must regretfully be admitted, the statements made along this line 
were unduly extreme. Happily they were not accepted at their face 
value. 

It is probable, other things being equal, that a substantial income 
tax would cause some removals to other states imposing no such tax. 
At once, however, the question arises whether an income tax is the 
only consideration. The question, of course, must be answered in the 
negative. The National Industrial Conference Board, surely not en­
thusiastic about income taxes, in a study of state income taxes com­
pleted in 1930 said: "It should not be overlooked that the total tax 
differential is the important consideration and that the income tax is 
only one factor in this. Moreover, it should be kept constantly in mind 
that the tax differential is only one of the factors entering into the de­
termination of the location of industry:'26 

Writing along the same line, Professor Roy G. Blakey of the Uni­
versity of Minnesota in a study published in 1930 said: "The charge 
that the income tax is bad for business and drives industries from a 
state, does not seem convincing except to those who want to be con­
vinced. Other factors than taxes are often more important in deter-
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mining the location of industries. Furthermore, if a state has a certain 
amount of funds to raise, an industry might just as soon pay a part of 
its share in income taxes as to pay equal or greater aggregates in heav­
ier property or franchise taxes. Net income taxes, rather than property 
taxes, should be particularly attractive to new industries. While they 
are getting on their feet, they will have little or no income tax to pay; 
when they later become prosperous, the wherewithal to pay these taxes 
will be available. Such taxes are quite different from property and gross 
sales taxes which have to be paid for years of heavy losses as well as 
for years resulting in profits:''" 

In the discussion of this matter of capital investment within the state, 
it is particularly pertinent, in view of the sales tax now operative in 
California, to recall the comments of the great English economist, Al­
fred Marshall, made in 1917. He wrote at that time: "Finally, a remark 
may be made, somewhat dogmatically, on a rather abstruse point ... 
It is, that if a great part of the Revenue is derived from taxes on com­
modities consumed by the people, then either the standard of living 
of the people must be lowered, or the taxes must ultimately be paid by 
the employers; therefore it must in the main fall on the income ob­
tained from the use of capital in business. So far as it does this, it will 
tend to drive capital away nearly as much as a tax on income derived 
from capital would, and even more than a tax on all considerable in­
comes, including those that are earned by professional men and sal­
aried business officials. All taxes, unless they are so spent as directly to 
increase efficiency, tend in the same direction!'"' 

It is apparent that impartial authority remains unconvinced of any 
very great harmful effects of income taxation upon capital investment 
within a given jurisdiction. As a matter of fact, the argument has been 
overworked. It is a stock defense on the part of those individuals and 
groups who dislike a program which will cost something. As Pro­
fessor Davisson of the University of California has pointed out, it is 
the same sort of argument that was urged when workmen's compensa­
tion legislation was proposed in California.• Yet California has pros­
pered despite, and may it not perchance be in some measure because 
of, workmen's compensation. Further, if Wisconsin's experience is any 
guide, the tax in that state does not hamper the business and industrial 
devdopment of the state.'" 

Finally, it may be pointed out that as more and more states adopt the 
income tax the argument being considered here becomes less and less 
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significant. If other states have an income tax, where will people and 
capital go from California to escape her tax? Personal income tax laws 
were in force in nineteen states on January r, 1933· Six more states 
passed income tax laws during 1933 and one more in 1934· California's 
tax in 1935, along with those of certain other commonwealths, made 
her the thirty-third state to pass such a law. In the light of facts such 
as these, it is difficult to maintain seriously that the present California 
income tax will materially jeopardize investment in this state. 

The California income tax law must be looked upon in part as a 
product of the depression. The increasing need for revenues finally 
compelled recourse to various new levies of which the income tax 
was one. At once it was attacked on the ground that such a tax would 
retard recovery and would have generally adverse economic conse­
quences. As illustrative of this line of argument, reference may be 
made to the statement of a representative of California Citizens, a 
group working for the repeal of the income tax law and prevention 
of its reenactment except by majority vote of the people. "An income 
tax takes spending power away from the individual and places it in 
the hands of the politician. The individual spends his money nor· 
mally; it goes through the normal channels of trade, benefits indus­
try and creates jobs. The politician does not spend it normally and 
only too frequently government funds are expended in channels detri­
mental to business, even though it is generally recognized that the 
ultimate solution of the unemployment problem is a successful indus­
try:•*' Or again, we may notice the editorial statement in the Hearst 
Los Angeles Herald and Express: "A state income tax would reduce 
purchasing power in California and would prevent additional pur­
chasing power from coming to this state. 

"Such taxation would, therefore, reduce present employment in the 
state of California and interfere with the process of recovery by mak­
ing it impossible to create additional employment in this state:' .. 

These statements are typical of those which were repeatedly made 
attacking the income tax on the ground that it would interfere with 
recovery. Various economic aspects of the income tax, already slightly 
touched upon, will be considered more fully in outlining the case in 
favor of income taxation. Here we may merely observe that undue 
significance has been ascribed to the income tax as a recovery deterrent. 
The prominence given to the argument by the opposition is reminis. 
cent of the relating of high prices of the war years to the income levies 
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of the federal government. As a matter of fact, prosperity versus de­
pression, high prices versus low prices, can be explained only in the 
light of many complex and interacting factors. Ascription of Califor­
nia's economic weal or woe to such an income levy as now obtains in 
the state raises questions of intellectual integrity and the bending of 
arguments to suit personal ends. 

It is, of course, regrettable that taxes have had to be increased in a 
time of depression."" The problem becomes one of relative depressing 
or retarding effect in connection with various taxes that may be used. 
In this respect it is very likely that income taxes present the most satis­
factory approach. If maldistribution of purchasing power contributes 
to adverse business conditions, and if by imposing an income tax we 
can help correct such maldistribution, then we shall have done some­
thing to help restore prosperity. 

The case for the income tax as a depression tax has been vigorously 
put by Professor Simpson. Writing in the September, 1934. number of 
the Survey Graphic he contends that a "broad line of policy which 
sound principles of government finance would suggest is that to what­
ever extent public expenditure during depression must be financed 
through taxation, this should take as far as possible the form of income 
taxes, taxes on luxuries, or taxation on the basis of something that rep­
resents a surplus of income and resources above the necessities of life. 
And this policy does not rest on any impulse to 'soak the rich' or other 
radical philosophy; it rests only on the most obvious and common 
sense principles in the distribution of tax burdens .... 

"The fact that incomes decline during a depression has nothing to 
do with it, as long as there are substantial numbers of people with sub­
stantial incomes, on the one hand, compared with those who have no 
income, on the other ... [and] a nation which, according to estimate of 
the National Bureau of Economic Research, produced $38,3so,ooo,ooo 
of new net wealth in I9)21 at the bottom of perhaps the severest de­
pression in our national history, is not yet at a point where it is obliged 
to levy destructive capital and business taxes. And a nation which in 
the same year paid out $:z,6oo,ooo,ooo in dividends, $s,soo,ooo,ooo in 
interest, $r,7oo,ooo,ooo in rents and royalties, and $7,20o,ooo,ooo in pure 
profits; a nation that even in 1933 was still buying 1>493,000 new pas­
senger cars and I,I39,ooo new radios-a nation whose income and ex­
penditures run into these figures at the bottom of depression may be 
suffering from many maladjustments but is obviously not suffering 
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from any actual poverty of economic resources:,. One may add by way 
of conclusion that, after all, prosperity did occur along with high in­
come tax rates in the United States. 

This discussion of the depression aspect of the income tax may con­
clude with reference to the summary view of the committee organized 
to consider the place of state income taxation in the revenue systems 
of the states. Having set forth various grounds in support of its position 
in favor of a larger use of income taxes in the several states, the com­
mittee said: "In the fourth place, income taxation is free from many 
of the harmful effects traceable to property taxation. An income tax 
does not penalize savings and investment; does not fall with regressive 
weight upon the poorer classes; does not produce the appalling tax 
delinquency that has characterized property tax collections for years 
past; and does not aggravate the processes of deflation in recurring 
periods of depression. In fact, the transfer of a larger portion of tax bur­
dens to income should have the effect of retarding the deflation of 
property values in times of depression:.s< 

A word may here be said concerning a related objection, namely, that 
an income tax is uncertain as a revenue producer and particularly 
likely to decline drastically in a time of depression. Federal experience 
can be cited to· substantiate the argument.111 We are likely to forget, 
however, that instances of elasticity can also be given.llll There is danger, 
too, of forgetting, because of the experience of depression years, the 
large sums yielded by an income tax when times are prosperous. Fur­
thermore, there are not lacking ways in which to adjust income tax 
yields to the exigencies of depression years.37 Again the California tax 
is but one element in a revenue structure to yield for 1935-1937 about 
$r7.5oo,ooo out of a total of some $228,ooo,ooo accruing to the general 
fund of the state. Finally, it would seem pertinent to point out in this 
connection that we should manifest concern over the qualitative as 
well as over the quantitative aspect of our revenue system. 

The objection that the income tax is difficult and costly to admin­
ister would not be a vital one even if the charge were entirely true. 
Criticism of the income tax in California on this score ranged from 
moderate to extreme. That there are difficulties of administration no 
person would deny. Net income under modern conditions is a com­
plex concept and the tax can be no more simple than the economic 
facts to which it applies. The objection to the income tax on adminis­
trative grounds was expressed on one occasion as follows by Mr. Ray L. 
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Riley, California State Controller: "I recognize that we are going to 
have an income tax, but, as a practical individual, I do not like it from 
the standpoint of the State. The moment you attempt to make a work­
able income tax to prevent injustices, so many refinements are neces­
sary that they in themselves create loop-holes to permit tax evasions. 
The fellow with the smartest tax attorney gets off with the least tax. I 
have seen it stated that it costs the taxpayer about 10% of the tax to find 
out how much he owes:' .. 

As far back as 1917 when there had been comparatively little ex­
perience in income tax administration, the California tax commission 
said: "The cost of administering the state income tax is surprisingly 

· low. In Wisconsin, the average cost of administration is about r.6% 
of the amount assessed-making it one of the most cheaply adminis­
tered taxes known:' .. Twelve years later the 1929 commission said: 
"The record of the personal income tax in other states since 1910 es­
tablishes the fact beyond all question that such a tax can be satisfac­
torily administered. A state tax on personal income is undoubtedly a 
feasible and workable plan:,.. The commission further observed that 
the cost of administration was comparatively small, being somewhat 
less than 2 per cent in N~w York, where generous provision had been 
made for administration expenses." The commission estimated the cost 
of administering personal property taxes in California to be about 
double the cost of administering an income tax." The testimony of the 
National Industrial Conference Board was in similar vein. The board 
concluded that the "available evidence indicates that the income tax 

is not an expensive tax to administer, compared with other forms of 
taxation requiring a technically trained personnel:'" In general it may 
be said that the cost of administration ranges between 2Y2_ and 3 per 
cent and shows a tendency to decline as experience is gained and ad­
ministration is improved. 

Obviously the effectiveness of a state personal income tax with re­
spect to administration depends essentially upon centralized rather 
than local administration. That was demonstrated as far back as 1911 

with the Wisconsin act of that year. American experience further dic­
tates a plan of self-assessment by the taxpayer but subject to check by 
the government, particularly through a plan of information at the 
source requiring those who pay wages, interest, rent, and dividends 
to give information concerning these payments to the tax administra· 
tors. Finally, there should be some correlation between the federal and 
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state taxes the better to serve the convenience of the ta."<payer as well 
as to facilitate administration by the tax officials. If these conditions 
are observed, administratively there should be comparatively little ob­
jection to a state income tax. But even if there were, should we not be 
willing to pay some price for a measure of equity and justice in the 
revenue system, assuming that these ends were attainable through an 
income tax? 

Various other but more or less minor corollary objections to the in­
come tax for California were urged. Among them were the arguments 
that the income tax was easy to impose and increase because it appears 
to follow the political fashion of the time of sharing the wealth;" that 
it was a tax on surplus needed for lean years;'" that those who earn by 
work or skill cannot escape the tax, whereas the speculators and those 
who live on ta.Hxempt income would pay very little proportionately;"' 
that a state constitutional convention should so revise the Constitution 
as to give the legislature control of the budget, thus removing the need 
for income tax legislation t and that the tax as enacted failed "to al­
low as credit for purposes of the normal State tax the amount of divi­
dends received by California residents as part of their income:l<ll On the 
whole, careful analysis leads to the conclusion that most, if not all, of 
the objections to the income tax for California were overdrawn. The 
arguments reviewed would have been more convincing had they been 
made by their proponents less sweeping and in some instances less im­
passioned in character ... Moderation is a virtue to either side in a con­
troversy. 

A delineation of income tax development in California would be 
incomplete without a study of the forces which led finally to the adop­
tion of the Act of 1935. These forces, if we may judge by the tangible 
outcome, were more potent than those which have just been reviewed 
in outlining the arguments against the income tax. 

The discussion may well begin with the very practical consideration 
that California needed the revenue. The facts in this connection were 
given wide publicity and were all too familiar to the legislators grap­
pling with the problem of balancing a budget. Suffice it to say that 
from a $31,000,000 surplus in the state treasury at the end of the 1931 
biennium California had moved toward a prospective deficit of more 
than Swo,ooo,ooo at the end of the 1935-1937 biennium. Even had Cali­
fornia raised the maximum sum possible under constitutional limits 
by means of an ad valorem taJc on all property"" -some $66,ooo,ooo-it 
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still would have been necessary almost to double the general fund rev­
enues then in sight from existing revenue sources in order to meet defi­
cits previously incurred and requirements for the 1935-1937 biennium. 
Without any question California needed the estimated $I7,5oo,ooo bi­
ennially the income tax was designed to yield. This fact was a com­
pelling one in the minds of the legislators. 

This is not the place to engage in an extended analysis of the inci­
dence of an income tax. Yet considerations of incidence played their 
part in the California discussions. An income tax is likely to rest where 
it is put. A realization of this fact was undoubtedly the foundation of 
much of the opposition to the legislation. To argue, or merely to assert, 
as frequently was done, that such a tax should not be imposed because 
it would be passed on to the consumer is to argue contrary to generally 
accepted conclusions." Such statements are made either because of fail­
ure to determine or admit the facts or because of intent to mislead. The 
National Industrial Conference Board from an extensive study made 
of the shifting and effects of the federal corporation income tax con­
cluded that the taxes on corporation profits are seldom if ever shifted.1111 

And if corporations producing things for sale cannot shift such a tax, 
on what basis can it be argued that an individual could shift a tax on 
his net income? There is nothing inherent in a tax on individual net 
income that gives the individual any more power over his income than 
he had prior to the imposition of the tax. Since, then, such a tax cannot 
be shifted, there would tend to be fewer adverse repercussions due to 
tax policy than if almost any other tax were employed. This being 
true, to enact an income tax law seemed to many as happy an arrange· 
ment as any California could adopt in order to minimize consequences 
of increased taxation as well as at the same time to counteract the ad­
verse effect of other taxes, existing and proposed, in the tax system. 

Still another factor playing an important part in the ultimate enact­
ment of income tax legislation in California was the growing apprecia­
tion that an income tax conforms to the widely recognized principle 
of modern taxation-taxation according to ability to pay."" The adop­
tion of the state income tax in California extended the application of 
this principle and therefore was a step in the direction of the trend of 
modern fiscal policy. The mere amount of one's net income is not in 
itself an adequate index of one's ability to contribute to the support of 
government. But given reasonable interpretation and sufficient flexi­
bility in defining net income, it is probably the best index we can de-
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vise. If one has no net income, he pays no tax. If he does have net 
income, he surrenders a modest percentage of it to help support essen­
tial services of government from which he and others derive benefits 
of a general and highly important, even if not of a specific and defi­
nitely ascertainable, character. Does this not appeal to the impartial 
observer as a fair basis of taxation, particularly when viewed, as in­
timated above, in con junction with other types of taxes which make 
up the state tax system? 

This thought leads to a further related point in the case for the in­
come tax in California. No tax can be completely adjudged upon its 
own merits alone. It must be viewed in its place in the whole tax struc­
ture. This was the considered judgment of the 1929 tax commission. 
Discussing the nature and advantage of a proposed system of taxation 
for California, the commission said: "This plan ... should ultimately 
consist of three distinct but complementary elements: First, a property 
tax of reduced scope; second, a business tax upon all business activities 
carried on within the borders of the state; and, third, a personal ta.x 
levied upon all residents of the state .... 

"The great positive advantage which would accrue from the estab­
lishment of a personal income tax would lie in this: that it would sup­
ply the missing third leg of the tax stool and provide a logical unity to 
the system. This personal tax, measured by ability to pay, would tax 
important economic resources which can never be reached by taxation 
of property:>$4 

In other words an income tax alone might be undesirable. Other 
ta.'\:es alone might also be objectionable. But ·with the attempt to estab­
lish in the state something approaching a system of ta.xation, the case 
for the income ta.'{ appreciably strengthened. The California sales ta.'{, 
for instance, is regressive, that is, it takes a larger part of the small in­
come than of the large income. If two men receive incomes of $2,000 
and $;,ooo respectively and each spend $r,ooo for taxed commodities at 
2 ~,i per cent rate of sales tax, the tax of $15 is one-eightieth of the $2,000 

income but only one two-hundredth of the $;,ooo income. This is not 
equitable taxation with respect to ability to pay. Nor would the find­
ing in this respect be dillerent if each spent his entire income for taxed 
commodities and thus was ta.xed at the rate of :zYz per cent on $2,000 
and $;,ooo. It is generally recognized that the principle of ability to 
pay in taxation requires that the tax rate on the larger income be 
higher than the tax rate on the smaller income. The conclusion was 
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inescapable that California needed a progressive income tax to counter­
balance the regressive effect of such taxes as those on sales and prop­
erty, in order that the state might have a better balanced and more 
equitable tax structure. A proper recognition of this ideal in a fiscal sys­
tem unfortunately was lacking when in 1933 Governor Rolph signed 
the sales tax bill but vetoed the moderate income tax measure which 
also had been passed by the legislature. 

The reference to property taxes just made suggests still another 
phase of the income tax chapter in California fiscal history. No one 
can study the development of income taxation sentiment in the state 
without relating it to the general problem of property taxation. As far 
back in time as the report of the 1917 commission, it was recognized 
that only an income tax could reach wealthy California residents 
whose property was situated in eastern states."" The commission also 
suggested that "if the income tax should be adopted it ought not to he 
made an additional tax, but rather a partial substitute for the personal 
property tax:''" The 1929 commission, after noting that "California has 
clung to the taxation of personalty more tenaciously than most states;'"' 
observed that the attractions of a personal income tax were to be found 
in the "opportunity it offers to eliminate the personal property tax and 
in the positive merits it possesses as a method of achieving a more satis­
factory and equitable distribution:"" The commission, in effect then, 
described various unsatisfactory aspects of personal property taxes in 
California and suggested the possibility of an income tax as at least 
a partial solution of some of these difficulties.'" 

Certainly the income tax offered some opportunity to equalize the 
tax burden between property-owning and nonproperty-owning classes 
having taxpaying ability and some opportunity to reach income from 
intangibles escaping property taxes. Furthermore the revenue obtain­
able from an income tax, although it might not ultimately prevent, 
would yet help to minimize, the possibility of a state ad valorem levy, 
a tax which, if not politically expedient and economically unwise, 
would nevertheless be inconsistent with the program the state had re­
cently introduced under the Riley-Stewart act.60 Whether an income 
tax would. provide any substantial relief from the heavy burden of 
property taxes, however, is another question. Conclusions in this re­
spect must be based on considerations of the scale of public expendi­
tures and the scope of income taxation. If public expenditures continue 
their increase, as seems probable, then property taxes will not necessar-
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ily decrease nor even remain where they have been even if other forms 
of revenue are adopted. The best that could be said under such a cir­
cumstance would be that the property tax burden, because of income 
or other levies, would be less than it othern'ise would have been. That 
the representatives of real estate believe the California ta."'[ on incomes 
serves their interest is apparent in the position the California Real Es­
tate Association rook at irs thirty-second annual meeting, January 3, 
1936, in opposition to the proposed repeal of the income ta.o;,: to be voted 
upon at the ~ovember, 1936, election." Evidently the real estate people 
of California feel as those of other states have felt that some relief from 
the tax burden upon real estate is to be found through the income ta."'[. 
The nature of this relief is described by the committee on the place of 
income taxation in the revenue systems of the states when it savs that 
"income taxation is free from ma"ny of the harmful effects trac~le to 
property ta..'\ation:.a The same committee, in discussing the degree 
rather than the nature of the relief that might be expected from an in­
come ta."'[, makes a plea for a much wider scope of income ta.'\ation than 
any heretofore adopted by the American states in saying that "the de­
moralizing effects of e:meme dependence on property taxation have 
been surliciently obvious and have been fully recognized by tax stu­
dents for years past. We need only point out here that income taxes of 
the scope of present statutes will make no material impress upon state 
revenue systems and can scarcely in any perceptible degree mitigate 
the effects of hea\'Y dependence on property taxation: ... 

As a further phase of the relation between income and property 
ta.ution, the influence of the California farmer must not be forgotten. 
The California Farm Bureau Federation drew up the Chatters bill 
which, v.'ith some modifications, became the legislation of 1935· The 
interest of the farmer in income taxation is readily understandable. 
The Bureau of Agricultural Economics of the United States Depart­
ment of Agriculture completed in 1930 a study of the farm tax situa­
tion in fourteen states. The report pointed out that "farm property is 
hea\·ily ta.o;,:ed and along with other real estate and certain other classes 
of tangible property it is bearing more than its reasonable share of the 
eos.r of local government:'"' A typical state income ta.o;,:, however, is pri­
marily an urban levy since "the per capita current income of farmers is 
relatively low; a substantial portion of farmers' income is received in 
home produce and other non-cash items which are consumed by 
!Jrmers' families and therefore never reported as income; and farming 
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is usually carried on in small units as compared to manufacturing and 
commerce. As a result there are many small incomes most of which are 
under the personal exemption allowed!'"' Although there may be some 
question whether, from his point of view, the farmer is fully justified 
in his faith in the income tax, the fact is that the California farmer has 
been one of the staunch supporters of such a program. The degree to 
which the farmer will benefit will depend in general upon the trend in 
the volume of public expenditures and in particular upon the disposi­
tion made of the proceeds from the income tax. In California the avoid­
ance of a frequently suggested ad valorem levy on all property or the 
apportionment of proceeds in such a manner as to equalize tax re­
sources would redound to the benefit of the rural communities. 

Finally in recounting the development of income taxation in Cali­
fornia, a word may be said about one of the factors which, although 
difficult to measure in that it is somewhat intangible, played its part in 
the story. The remarkable strength revealed by the Epic Democratic 
forces in the state elections of 1934 with their advocacy of various pro­
grams foreign to California's traditional sentiments, undoubtedly sug­
gested to the conservative elements in the state the advisability of 
supporting some form of income tax legislation. Can the income tax 

make any contribution toward the stability of a disordered economic 
system? Some believe that it can. Taxation, and particularly income 
taxation, is "one of the few agencies of the capitalistic economy which 
without serious modification of the system as a whole can be de­
liberately used to stabilize that economy whenever it fails to achieve 
stability!''" Inequalities of wealth and income create social disorders. 
Inequality of capital accumulation leads to overinvestment and cycli­
cal depression. Perhaps in both of such situations the income tax might 
be helpful through mitigation of the causes for social disorder or over­
investment. In any event the critics of income taxation must reckon 
with growing social forces which, fortunately or unfortunately, are not 
content to stop with the purely fiscal aspects of the taxing power."' 

The preceding discussion of the broad general principles of income 
taxation as applicable in California leads logically to a delineation of 
the provisions of the Personal Income Tax Act of I935· As indicated at 
the outset of this chapter, the purpose here is not to deal especially or 
extensively with technical details. To do so would be merely to restate 
the law itself, as well as rulings with respect to it, which would take us 
much beyond the scope of intended treatment and would require a 
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separate chapter. It must suffice here to outline in summary fashion the 
essential aspects of the new legislation. 

The law .. was described as "an act to provide for the levy and collec­
tion of a t:n: upon the incomes of individuals, estates and trusts, and to 

provide for the disposition of the revenues therefrom, and to provide 
that this act shall take effect immediately:' It was approved by Gover­
nor Merriam on June 13, 1935.It was enacted substantially as sponsored 
by the administration, although, as will be noted shortly, attempts 
were made to modify its original provisions in certain particulars. In 
general the measure was patterned after the federal law even to the 
e..xtent of incorporating within the law various provisions of the fed­
eral statute, • providing for the same personal exemptions and deduc­
tions for dependents, and so forth. There are, however, some notable 
differences between the two statures, such as those with respect to the 
treatment of dividends, salaries of employees of the state and its politi­
cal subdivisions, and earned income. The state law subjects to taxation 
di\·idends from stock in the same measure as other income, whereas 
the federal law e..~empts dividends from the normal tax. The salaries 
referred to are subject to the state tax bur are exempt from the federal 
leYy. The state law grants no credit for earned income.. These, as well 
as other diiferences based upon the different treatment of residents and 
nonresidents of the state, distinguish the state from the federal law. 
The authority for the state legislation is to be found in an early provi­
sion of the California Constitution 111 and in a subsequent fortifying 
amendment voted by the people at the June 27, 1933, election.11 The 
revenue accrues to the state and is credited to the "personal income tax 
fund" of the state treasury."' 

The principal aspects of the Personal Income Tax Act of 1935 may 
be summarized under four main headings: persons subject to the act, 
determination or definition of net income, rate structure, and adminis­
trative provisions. 

The law provides that the tax "shall be levied, collected and paid for 
each taxable year upon the entire net income of every resident of this 
State and upon the net income of every non-resident which is derived 
from sources within this StatC:''" The word resident is defined as in­
cluding "every natural person domiciled in the State of California and 
every other natural person who maintains a permanent place of abode 
v•ithin this State or spends in the aggregate more than six months of 
the ta_xable year within this State. The word non-resident includes 
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every natural person other than a resident!'" The law further provides 
that the taxes imposed by the act upon individuals "shall apply to, and 
be imposed upon, the income of estates or of any kind of property held 
in trust (other than so-called Massachusetts trusts) !''liS 

Questions have already arisen in the effort to define a resident of 
California. The wording of the statute raises significant problems of 
interpretation. The Franchise Tax Commissioner, who administers 
the income tax law, has said with respect to those who visit California 
for indeterminate periods: "The new tax act will not cost them one 
cent unless they derive taxable income from sources within this State. 

"Nor will their sojourn in this State for more than six months during 
the taxable year, or the maintenance of a permanent place of abode 
within this State give rise to income tax liability unless they are actu· 
ally and legally domiciled within this State or receive income from 
sources within this State:'"' Attorney General Webb has remarked that 
"a presumptive residence may be rebutted by competent and satisfac­
tory proof a£ actual domicile dsewhere:"" Undoubtedly there will be 
court tests over this aspect of the law. 

The tax is, of course, one upon net income, which is described as 
gross income (the items of which are specified) minus the various de­
ductions allowed by the act.78 Gross income is defined broadly,'" and 
includes among many income sources "any salary, wages or compensa­
tion of any officer or employee of this State, or any political subdivi­
sion, district.or municipality thereof..ao Certain items are not included 
in gross income, such as amounts received under life insurance con· 
tracts; the value of property acquired by gift, bequest, devise, or in­
heritance; amounts received as compensation for personal injuries or 
sickness; and income which the state cannot tax under the Federal 
Constitution or laws of the federal government or the Constitution of 
the state.BI. 

If it is necessary clearly to determine gross income, the Commis­
sioner may require the taking of inventories; capital gains or loss pro­
visions follow those of the Federal Revenue Act of 1934, as already 
indicated; with respect to nonresident taxpayers, gross income in­
dudes only that from within the state, and gross income from within 
and without the state must be allocated and apportioned under rules 
and regulations prescribed by the Commissioner. There are detailed 
provisions with regard to the inclusion of dividends in gross income, 
with a specific exclusion of stock dividends as subject to taxation."" 
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To arrive at net income certain deductions are permitted from gross 
income, such as ordinary expenses; interest on indebtedness with cer­
tain restrictions; certain ta:l{es; losses sustained during the taxable year 
and not compensated for by insurance; bad debts; losses from sales or 
e:'\changes of capital assets under definite limitations; reasonable allow­
ances for exhaustion, wear and tear, obsolescence and depletion; and 
contributions or gifts for various purposes-all under stipulated condi­
tions." Certain items are not deductible, such as personal, living, or 
family e.xpenses; amounts paid out for permanent improvements made 
to increase the value of property; premiums on certain life insurance 
policies; losses from sales or exchanges of property under certain con­
ditions; and so forth."' 

Finally it is worth while to note that the statute permits of flexibility 
in the determination of net income and thus facilitates administration 
of the law in so far as it makes provision for the computation of net 
income "upon the basis of the taxpayer's annual accounting period 
(fiscal year or calendar year, as the case may be) in accordance with 
the method of accounting regularly employed in keeping the books of 
such taxpayer:""' 

After providing for exemptions similar to those in the federal law 
(Sr,ooo for a single person and $2,5oo for the head of a family or a mar­
ried person living with husband or wife) and for a $400 credit for each 
dependent," the statute sets up a scale of rates ranging from I to 15 per 
cent, popularly described as a schedule equal to one-fourth of the fed­
eral rates . .-. Table I5 shows the rate structure."" One of the interesting 
things revealed by it is that the actual tax burden, through almost all 
the brackets until the largest incomes are reached, is significantly 
lower than the apparent tax burden indicated in the statutory schedule 
of rates. This situation emphasizes what was said earlier in this chapter 
concerning the difference between actual and apparent tax burdens 
resulting from a given rate schedule. Mr. Myrick in commenting upon 
his figures observes that, "while the rate of tax runs up to a fairly high 
figure, the actual tax burden in most cases should not prove excessive . 
. . . but very large incomes appear to be rather heavily penalized, the 
State income tax absorbing nearly so% of the balance remaining after 
payment of the Federal taxes:• 

Much has been said and inevitably much more will yet be said con­
cerning oppressive California income tax rates. At the time the meas­
ure was under consideration in the legislature there were demands for 
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rates much higher than those finally adopted. It is probable that the 
Chatters bill received some support from those who wished to head off 
elements seeking a still higher rate."' Assemblyman Chatters defended 
his bill, low in comparison with Democratic demands for a biennial 
return of $so,ooo,ooo, on the ground that "incomes of $1,ooo,ooo will 
pay a total of $761,8oo in taxes to the federal and state governments. We 
cannot risk driving capital, business and investment out of California 

TABLE 15 
RATE STRVcrURE OF CALIFORNIA PERSONAL INCOME TAx Acr 

Tax rate Percentage 
Blocks of net income {percentage) Total income Total tax actual taX on 

total income 

$ 5,000 ............. 1 $ 5,000 $ 50 1 
5,000 ............. 2 10,000 150 1.5 
5,000 .. ........... 3 15,000 300 2 
5,000 ............. 4 20,000 500 2.5 
5,000 ............. 5 25,000 750 3 
5,000 ............. 6 30,000 1,050 3.5 

10,000 ............. 7 40,000 1, 750 4.38 
10,000 ...... ·.· ..... 8 50,000 2,550 5.1 
10,000 ............. 9 60,000 3,450 5.15 
10,000 ............. 10 70,000 4,450 6.36 
10,000 ............. 11 80,000 5,550 6.94 
20,000 ............. 12 100,000 7,950 7.95 
50,000 ............. 13 150,000 14,450 9.63 

100,000 ............. 14 250,000 28,450 11.38 
250,000 ............. 15 500,000 65,950 13.19 
500,000 ............. 15 1,000,000 140,950 14.09 

by levying a higher rate:'01 State Controller Riley called such a prospec­
tive exaction "confiscation!' Assemblyman Chatters also defended his 
proposals against those of the Olson bill. The latter had a rate schedule 
imposing heavier taxes in the higher brackets but also one which did 
the same thing in the lower brackets. Although the Assembly voted 
overwhelmingly for a schedule approximating one-third the federal 
rates,"" there were not a few who wished to go higher than that. Senate 
sentiment was, however, in favor of a lower level of rates not to exceed 
an approximation of one-fourth the federal rates. Hence the rate sched­
ule finally imposed represented a concession on the part of the liberal 
advocates of income tax legislation. 

The contention that the California income tax is unduly burdensome 
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is not entirely convincing for a number of reasons. The progression in 
the statutory schedule of rates is quite moderate. The actual as con­
trasted with the apparent burden, as has already been pointed out, is 
another circumstance to remember. The repeal of the two-mill tax 
upon intangibles is a still further alleviating factor.00 In a similar light 
are to be considered the deductions from gross income, the various 
exemptions and credits, and in California, along with seven other 
states, the privilege enjoyed by married taxpayers of dividing between 
them their income for taxation purposes so that they are enabled to 
avoid the higher rates otherwise applicable in the upper brackets of 
large incomes."' And finally, as Mr. Myrick has demonstrated by refer­
ence to facts in the situation, "in comparison with the tax burden on 
incomes and securities in other States, the new California tax is rela­
tively favorable up to even good-sized incomes and on larger amounts 
the difference is usually not great enough to be an important factor. 
Income taxes of other leading States and the mill tax on intangibles in 
those States will prove to be higher in a great many instances when a 
comparative study of individual situations is made:''" 

Having considered thus far, in outlining the main aspects of the 
California Personal Income Tax Act, the persons subject to the act, the 
determination or definition of net income, and the rate structure, we 
may turn finally to a brief reference to certain administrative provi­
sions of the law. 

It is encouraging to know that the law as drawn up provides for most 
of the essentials of effective administrative procedure as they have been 
demonstrated by the experience in other states. These essentials have 
been outlined by the committee of the Tax Policy League on the place 
of state income taxation in the revenue systems of the states as follows: 
"The success of a state income tax depends to a very large extent upon 
the vigor and honesty of its administration. The two most essential 
requisites for such administration are central responsibility and a non­
political civil service. Without both of these features competent admin­
istration is very unlikely, and without either, it is quite impossible. 
Central administration should be either by a State Tax Commission or 
a Commissioner, plus a Board of Tax Appeals. The administration 
should be given adequate financial support for the audit of returns and 
books, both in the office and in the field. It should be given adequate 
legal authority to compel co-operation on the part of taxpayers in 
furnishing necessary information. 
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"The law should require those who pay out wages, interest, rent and 
dividends to give 'information at the source' concerning such pay­
ments. Free examination of income tax returns by the public will fur­
ther facilitate honest administration and make available to the public 
information which it is entitled to have:'96 

The administration of the California act is placed in the hands of the 
Bank and Corporation Franchise Tax Commissioner. The State Board 
of Equalization acts as a board of appeal.97 An attempt was made in the 
Assembly to place the administration with the State Board of Equali­
zation, but the proposal was defeated by a vote of 2'J to 48." It was ar­
gued that the board members are elected, whereas the Franchise Tax 
Commissioner is appointed by the Governor "and therefore subject to 
political control:'" The Commissioner may divide the state into "a rea­
sonable number of districts;' may examine books, papers, and records, 
and may appoint and remove officers, agents, and deputies. Provision 
is made for information at the source, and, if deemed necessary in cer­
tain instances, collection at the source."" Administration of the act, as 
already pointed out, is facilitated by provision for acceptance of the 
taxpayer's annual accounting period and regularly employed method 
of accounting as bases for computation of income subject to the tax."" 
Provision is also made for installment payment of the tax.""' Further­
more, the fact that in various provisions the state act follows the federal 
law with which the taxpayer is already familiar should help both offi­
cials and taxpayers in the everyday application of the law. Finally, 
aside from various detailed provisions with respect to procedure which 
need not here be recounted, the act endeavors to meet the problem of 
double taxation of interstate income through provision for credit for 
taxes paid other states by resident or nonresident taxpayers.""' This is a 
provision in the direction of equity which should contribute to the 
more effective administration of the California income tax law. 

The Personal Income Tax Act of 1935 marks a definite development 
and departure in California fiscal policy. Many have misgivings. But 
many others, for reasons which have been stated and explained in this 
chapter, feel that the adoption of the income tax was a distinct forward 
step for the state to take. It would be unfortunate, indeed, should mis­
understanding on a disputed matter mar the orderly progress of the 
state. The issue is more than the income tax versus other taxes; it is 
income and other taxes versus the extent of public expenditures. I~ to 
meet these expenditures which are likely to increase with growing 
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emphasis upon social services, we must have sales taxes and property 
taxes, it would seem just to employ, as well, moderate income taxes in 
order to establish and maintain a proper balance in the fiscal structure 
of the state. One in any event may hope that California has moved in­
telligently and surely to serve the ultimate good of the commonwealth. 



NOTES TO CHAPTER VITI 

1 ''Income ta:xes may be assessed to and collecred from persons, corporations, joint·stock 
associations or companies resident or doing business in this state, or any one or more of 
tbem in such cases and amounts, and in such manner, as shall be prescribed by law:·­
Cali(ornia Constitution, Art. XIII, sec. II (original section, Constitution of 1879). CaJi. 
fornia has been in a favored position in this respect. The uniformity clauses of various 
state constitutions have made the adoption of income taxes di.flicult See Tax Policy 
League, Taxbits, vol. ll, no. 7 (May, 1935), p. 9· 

• Cal. Stats. (1935), ch. 329. Approved by the Governor, June 13, 1935. 
• The proposed initiative measuxe would amend the Stare Constitution so that hereafter 

no law imposing a personal income ta:x could become valid except upon a majority vote 
of the people. The state law requires t87,ooo signatuxes to the petition. At the present 
writing (December, 1935) apparently some 3oo,ooo signatuxes have been obtained and 
certified to the Secretary of State. Consequently the proposition will appear upon the 1936 
November ballot 

• For a brief outline presentation of the growth of state income tax legislation see Tax· 
bits, as cited in footuote 1. Or consult recent standard texts on public finance. 

5 Report of the Sltlk Board of Equalization (1913-1914), p. 50. 
0 Ibid., pp. 5D-54· 
'Report of the Sltlk Tax Commission of the Sltlk of California (Sacramento, 1917), 

pp. uo-120 (hereafter referxed to in this chapter as the 1917 Report). 
"Ibid., P· III. 
0 lbid., pp. II2-II3· 

lD Ibid., P· II 3· 
u Ibid., pp. II2-II3. 
13 Ibid., pp. n8-u9, 
13 Commonwealth Club of California, Transaaions, 26 (1932), 505. 
1
' Final Report of the California Tax Commission (Sacramento, 1929 ), p. 94 (hereafter 

referxed to in this chapter as the 1929 Report}. 
15 "Nor has the committee had the means, time, nor opportunity to consider intensively 

the effect of the income tax, or sales tax or other forms of taxation upon oux system. The 
experience o£ other states furnishes slight assistance. Those states that have the income tax 
now in effect are seriously studying and have commissions at work on the problems; 
whether such tax is in fact a substitute w:, resulting in a lessening of the taX burden upon 
real estate, or is simply an additional ta:x giving greater opportunity for increased expendi· 
tuxes with no benefit to real estate; whether new taxpayers are reached by the introduction 
of a personal income tax or taxpayers already paying heavy taxes upon their real property 
furnish the bulk of the income taX:'-From Report of the Joint Legislative Tax Com· 
mittee, Assembly Daily fo111'11al, January :1.3, 1931, p. 22. 

18 "A State Income Tax?" (editorial), Lm Angeles Timt~s, November 23, 1934. In the 
same editorial the further comment was made that "a State income tax should be the last 
resort; even an ad valorem levy would be preferable, since that is not likely to become a 
permanent tax feature:• 

11 The observation seems particularly applicable to conditions in California. This is true 
for a number of reasons, one of which is the larger measure of financial responsibility 
recently assumed by the state for the support of education. The sales tax is looked upon as 
a "school tax:• 

'" This is, however, a debatable point. See the argument by Professor E. M. Patterson. 
"Sales Tax or Income Tax;' The Nation, January 18, 1933. "For years we have been told 

[ 252] 
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that high rates mean a low yield although returns and the practice in Europe regularly 
show the opposite and our own common sense reinforces this evidence:'-lbid. 

10 "State Income Taxes" (editorial), Los Angeles Times, January 8, 1934· The Times is 
an outspoken opponent of the state income tax. 

111 Ibid. The degree to which evasion of income taxes is accomplished by investment in 
tax-exempt securities has undoubtedly been exaggerated. In this connection refer to the 
study made by Dr. C. 0. Hardy, Tax-Exempt Securities and the Sttrtax (New York; 
Macmillan, 1926), 216 pp. A summary statement of some of Dr. Hardy's conclusions 
appears in Lutz, Public Finance (2d ed.; New York: Appleton, 1929), pp. 581-582. 

lll The problem has been fully recognized. The Roosevelt administration is contemplat­
ing a Washington conference in 1936 to deal with it. 

,. Such as income from California state and municipal securities, salaries of state em­
ployees, etc. 

• Herbert D. Simpson, "Borrow-Don't Tax;' Survey Graphic, XXIII (September, 
1934), 448. 

"For a discussion of the point involved with accompanying graphs see Taxbits, as 
cited in footnote I. Professor James W. Martin, research director of the interstate Com­
mittee on Confticting Taxation, points out as an illustration apropos the federal income 
tax that "an individual with a net income of $55,ooo, for example, might point to a tax 
under the 1934 federal rates of 34%; but the effective rate on his entire income would be 
actually 1o%:' 

25 National Industrial Conference Board, State Income Taxes (New York, 1930), vol. 
II, ch. xiv; quoted in Elmer D. Fagan and C. Ward Macy, Public Finance- (New York: 
Longmans, Green, 1934), p. 428. 

"'Quoted from Professor Roy G. Blakey, Report on Taxation in West Virginia (Charles­
ton: Jarrett Printing Co., December 27, 1930 ), p. 266. 

r~ Quoted in Fagan and Macy, op. cit., pp. 187-r88, from "National Taxation after the 
War;' by Alfred Marshall, in After-War Problems (London: George Allen & Unwin, Ltd., 
1917), ch. xviii, sees. 2, 3, 4· 

31 Professor Malcolm Davisson in Commonwealth Club of California, Transactions, 29 
(May 7, 1935), 321. 

29 See the study by G. L. Lelller, "Wisconsin Industry and the Wisconsin Tax System;• 
University of Wisconsin Bulletin (Madison, 1930). 

10 David R. Faries, as quoted in the Los Angeles Times, September 23, 1935. 
11 Los Angelu Herald and Express (editorial), January 7, 1935· 
u For a scholarly appraisal of California fiscal policy during the depression see a paper 

by Professor Elmer D. Fagan of Stanford University in Tax Policy League, Taxbits, vol. 
II, no. 3 (January, 1935), pp. 2-15. 

111 Herbert D. Simpson, op. cit., p. 434· 
II. The Place of State Income Taxation in the R~mue Systems of the States (May, 

1935), p. 7 (published by the Tax Policy League). Members of the committee were Pro­
fessors Herbert D. Simpson, Northwestern University, chairman; Roy G. Blakey, Uni­
versity of Minnesota; Harold M. Groves, University of Wisconsin; Jens P. Jensen, Uni­
versity of Kansas; and James W. Martin, University of Kentucky. 

80 The decline of the federal income tax yield during the depression years is common 
knowledge and requires no particular comment . 

.. "From a fiscal point of view income taxes possess distinct advantages. No other tax 
can be made to yield as much revenue or to yield it so dependably .... Great Britain )las 
long used this tax as an elastic emergency source by the simple device of raising or lower­
ing the rate according to the varying needs for revenue .... Several instances of marked 
reliance on the income tax for elasticity may be mentioned. Wisconsin and Massachusetts 



254 STOCKWELL: STUDIES IN CALIFORNIA STATE TAXATION 

met the demand for the soldiers' bonuses, and for educational funds by imposing state 
income taxes at higher rates:'-Jens R Jensen, Problems of Public Finance (New York: 
Crowell, 1924), p. 362. It should be said, however, that this was written before the ex· 
perience of the years of depression. 

87 Professor Harold M. Groves, in "Recent State Income Taxation in the United States;• 
Tax Magazine (March, 1934), points out that this adjustment has taken place through 
supplementary gross income tax laws, increase of income tax rates, and "classified income 
so that capital losses can be offset only against similar gains and in no case against other 
income:· Reserves against lean years might also be set up, but this policy would require 
high-quality fiscal administration and control of political spending . 

., Commonwealth Club of California, Transactions, 29 (May 7, 1935), 325. 
30 1917 Report, p. xx6. 
•• 1929 Report, p. 95· 
'
1 Ibid., p. 98. 

•• Ibid. 
"National Industrial Conference Board, State Income Taxes, II (New York, 1930 ), 

139· 
"Los Angeles Times, September 23, 1935, in an item "Tax Repeal to Be Asked:' 
'"Los Angeles Herald and Express, February 6, 1935, in article "Arnold Points State 

Income Tax Evil!' 
"Los Angeles Times, January 8, 1934, "State Income Taxes" (editorial). 
"Ibid., November 23, 1934, "A State Income Tax?" (editorial). 
'"Ibid., May 9, 1935, in article "Joker Found in Tax Bill Raises Rate:' After the legisla· 

ture decided to include dividends as subject to the income tax, it subsequently passed the 
Stow bill repealing the county tax on intangibles, thus substantially meeting the objection 
here mentioned. See the Oakland Tribune, July 14, 1935, "Rich to Flee Income Tax in 
State, Is Claim:• 

•• "Every legislator who voted for California income taxes is public enemy No. x. 
Their flippant, asinine reasons and excuses expose both their mentality and their preju­
dices:'-Frank A. Garbutt, Los Angeles Times, December 8, 1935· Or recall the remarks 
of Assemblyman Ford Chatters, author of the bill which became the law, on the floor of 
the Assembly on April 19, 1935: "I wonder if Mr. Hearst or Mr. Norris believe, as they 
editorialize, that the Chatters bill is an extortionate and 'confiscatory' income tax-or 
that it will mean 'devastation of business, paralysis of industry, stagnation of trade and, 
in its ramifications, destitution for those now employed in shop, store, and factory!"­
Santa Monica Outlook, April19, 1935. 

00 See footnote 6o below. 
"-For a concise discussion of the incidence of income taxes see H. L. Lutz, op. cit., pp. 

336-339. Also M. S. Kendrick, Taxation Issues (New York: Harpers, 1933), pp. II4-119. 
Professor Kendrick concludes (p. Il9): "For these reasons, the writer believes that an 
income ~ on personal earnings can be shifted neither at once nor ultimately, and that 
its incidence is finally on those who pay it. They suggest to him that the rates of this tax 
could be made much higher than at present with precise! y the same incidence:• 

"" "The researches of the National Industrial Conference Board embodied in this study 
indicate that in general the federal corporation income tax is not shifted to consumers but 
remains a burden upon the taxpaying corporations and hence upon their stockholders!'­
The National Industrial Conference Board, The Shifting and Effocts of the Federal Cor· 
poration Income Tax, II (New York, 1930), x6o, 

"'There are those who believe that we must eventually go beyond the ability theory to 
a newer conception of taxation. "A new theory of taxation is therefore necessary in the 
new state-that of state partuership. Together with the older theory of ability to pay, it 
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must form the main foundation of the new tax system:'-Professor Paul Studenski in 
T}u 'Nation, 139 (October 17, 1934), 430 • 

.. 1929 &port, pp. 75, 99· The eommission repon outlined other circumstances which 
in its judgment supponed the ineome tax proposal (pp. 99-IDo): "The ability of the 
pro~ owner to pay taxes depends, then, on the ultimate realization of ineome from 
that pro~ more than on the current value of that property. Further, earned ineome, 
which the propeny tax fails to reach, clearly represents some ability to pay taxes. There is 
a eonsiderable class of professional and business men earning high salaries or making 
large business profits, whose t:illi:able pro~ is very small in eomparison with their in­
eome. Many of them do not own the homes in which they live, and the amount of the tax 

shifted to them in form of rentals is no adequate measure of ability. These men receive 
material benefits from state and local expenditure, and are in a position to eontribute 
directly to these governmental eosts far more than the small tax on their automobiles, their 
household furnishings, and such securities as they may choose to reveal to the tax assessor. 

"Finally, it may be noted that, if a personal ineome tax were established, it would be 
possible, under the provisions of section 5219 of the Revised Statutes of the United States, 
to include dividends from national banks in the ineome base subjected to the tax, even if 
it is impossible to tax either the personal property of the banks or their shares of stock. 
Tbis would mean a more adequate revenue from bank sources and an improvement in 
the equity of the distribution of the tax burden generally:· 

'" 1917 &port, p. IIJ. 
:~ Ibid., PP· II 4-II 5· 
"' 1929 R~port, p. 98. 
''Ibid. 
""Ibid., pp. 9~9· The eommission eommented particularly upon difficulties of admin­

istration, inequalities of assessment, underassessment, evasion, etc. 
•· In e\·ent of a deficiency in revenue the state may impose an ad valorem tax upon all 

propeny in the state (California Co1Htiturion, Art. XIII, sec. q). However, the sum 
raised from this source cannot exceed 25 per cent of the total appropriations from all 
funds of the state (An. IV, sec, 34a). 

01 "They also expressed a strong sentiment in favor of eontinuing the state ineome tax 

and the live per cent limitation of public e:~:penditures:'-Los Angaes Times, January 4, 
1936, "Realty Men in Favor of Sales Tax:' 

""Repon of a eommittee of the Tax Policy League, The Place of Stat/! Income Taxation 
in the &venue Systnns of the States (May, 1935), p. 7· The remaining part of the eom­
ment of the eommittee along this line was quoted above in the discussion of the depres· 
sian aspects of ineome taxation. 

"'Ibid., p. 6. 
"V.'hitney Coombs, "The Taxation of Farm Property;' Unitd States Departm~nt of 

Agriculture, Technical Bulletin, No. 172 (February, 1930), p. 67. 
c "The Personal lneome Tax and School Suppon;' &garch Divi,ion, National Ed11· 

cation Association, Study No.8 (February, 1931 ), p. 13. 
""Professor Paul Srudenski, "Public Finance in the World Crisis;· The Nation, 139 

(October 17, 1934), 430 • 
., "Instead of merely eonforming with the changes occurring in the social order, taxa­

tion should induce them. Of all the peaceful means of bringing about a new social state, 
tax.ation is the most potent one. It should be used not merely as an expedient to raise 
re,·cnue, but as a positi,·e force for social reconstruction:'-Professor Paul Srudenski, "A 
Tax Program for the Furure;' The Nation, 140 (March 6, 1935), 276. 

"'Cal. Stats. (1935), ch. 329. The published regulations with respect to the law will 
be found in R~gtdations rrlating to the Personal Income Tax Act of 1935 of the Stat~ of 
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California (Supervisor of Documents, :ZI4 State Capitol, Sacramento, California, 1936), 
207 PP· 

.. For instance, incorporated in the state law were sections xu, IX2, and II3 of the 
Federal Revenue Act of 1934 relating to the computation of gain or loss resulting from 
sale or other disposition of property; section II7 of the same act, and other sections 
therein referred to, dealing with the determination of gain or loss on sales or exchanges 
of capital assets; and section II4 of the 1934 act, and sections therein referred to, relating 
to the basis upon which depletion, exhaustion, weax and teax, and obsolescence are to be 
allowed. Compare section 7, subsections d and e; and section 8, subsection k of the state 
act. 

,. See footnote x to this chapter. 
11 Senate Constitutional Amendment No. 30, adopted June 27, I933· Also California 

Constitution, Art. XIII, sec. I 5: "The Legislature shall provide for the raising of revenue 
by any form of taxation not prohibited by this Constitution in amounts sufficient to meet 
the expenditures of this State not otherwise provided for .•.. " 

.,. Cal. Stats. (I935), ch. 329, sec. 31. 
"Ibid., sec. 5· 
"Ibid., sec. 2, subsec. k,. 
'"Ibid., sec. 12, subsec. a. 
"'"Income Tax Rules Given;• article in Los Angeles Times, November 17, 1935· 
"'"Income Tax Scope Told;' article in Los Angeles Times, September 13, I935· 
'18 Cal. Stat!. (1935), ch. 329, sec. 6. 
'"Ibid., sec. 7· 
"'Ibid. 
81 lhid., subsec. b. 
"" For particulars with respect to the preceding statements, see sec. 7 of the act. 
as For the details of these deductible items, see sec. 8 of the act. 
.. The nondeductible items are specified in sec. 9 of the act. 
liG Sec. I 6, subsec. a. 
86 Sec. IO, subsets. a and b. 
"'The rate schedule is set forth in sec. 5· 
as This table is adopted from Donald Myrick, "New California Income Tax;• in the 

Los Angeles Times, July 30, I935· It is based upon section 5 of the act which provides that 
"there shall be levied, collected and paid for each taxable year upon the entire net income 
of every resident of this State and upon the net income of every nonresident which is 
derived from sources within this State, taxes in the following amounts and at the follow· 
ing rates upon the amount of net income in excess of credits against net income provided 
in section I o: 

"Upon net incomes not in excess of $5,ooo, x per centum of such net incomes. 
"$so upon net incomes of $s,ooo; and upon net incomes in excess of $s,ooo and not 

in excess of $Io,ooo, 2 per centum in addition of such excess. 
"$150 upon net incomes of $Io,ooo; and upon net incomes in excess of $Io,ooo and 

not in excess of $rs,ooo, 3 per centum in addition of such excess. 
"$300 upon net incomes of $Is,ooo; and upon net incomes in excess of $xs,ooo and 

not in excess of $2o,ooo, 4 per centum in addition of such excess. 
"$soo upon net incomes of $2o,ooo; and upon net incomes in excess of $2o,ooo and 

not in excess of $zs,ooo, 5 per centum in addition of such excess. 
"$750 upon net incomes of $25,ooo; and upon net incomes in excess of $25,000 and 

not in excess of $3o,ooo, 6 per centum in addition of such excess. 
"$I ,050 upon net incomes of $3o,ooo; and upon net incomes in excess of $3o,ooo and 

not in excess of $4o,ooo, 7 per centum in addition of such excess. 
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"$I,750 upon net incomes of $4o,ooo; and upon net incomes in excess of $4o,ooo and 
not in excess of $5o,ooo, 8 per centum in addition of such excess. 

"$2,550 upon net incomes of $5o,ooo; and upon net incomes in excess of $so,ooo and 
not in excess of $6o,ooo, 9 per centum in addition of such excess. 

"$3,450 upon net incomes of $6o,ooo; and upon net incomes in excess of $6o,ooo and 
not in excess of $7o,ooo, 10 per centum in addition of such excess. 

"$4,450 upon net incomes of $7o,ooo; and upon net incomes in excess of $7o,ooo and 
not in excess of $8o,ooo, I I per centum in addition of such excess. 

"$5,550 upon net incomes of $8o,ooo; and upon net incomes in excess of $8o,ooo and 
not in excess of $Ioo,ooo, I2 per centum in addition of such excess. 

"$7,950 upon net incomes of $roo,ooo; and upon net incomes in excess of $Ioo,ooo 
and not in excess of $I5o,ooo, 13 per centum in addition of such excess. 

"$I4,450 upon net incomes of $I5o,ooo; and upon net incomes in excess of $I5o,ooo 
and not in excess of $25o,ooo, 14 per centum in addition of such excess. 

"$28,450 upon net incomes of $25o,ooo; and upon net incomes in excess of $25o,ooo, 
I 5 per centum in addition of such excess:' 

89 Ibid. 
00 At least this was the explanation of Assemblyman Redwine of Los Angeles for his 

vote for the Chatters bill. 
01 Oakland Tribunt: (California), March 20, 1935· 
112 The vote was 70 to 5· 
03 Cal. Stats, (I935), ch. 834. 
"'Assemblyman Chatters, discussing on one occasion the tax liability of husband and 

wife with a joint income of $:zoo,ooo, said: "In California the same taxpayers, permitted 
to make separate returns, would pay $30,594 each, or $6I,I88, and one-third for the pro­
posed state tax would yield $20,396 or a total of $8I,584-both state and federal-as 
against $87,0I9 for federal income tax alone in any state not having a community prop· 
erty law:' -santa Monica Outlook, April Ig, I935· 

96 He then outlines the comparative tax situations in Arizona, Connecticut, Florida, 
Illinois, Massachusetts, Missouri, New York, Ohio, Pennsylvania, and Wisconsin. His 
contribution to the thought on the subject seems particularly significant in that it was 
published in an opposition paper. But with the income tax established, former opposition 
was converted into comparative justification. See Donald Myrick, op. cit. 

"'Tax Policy League, 309 East Thirty-fourth Street, New York City, Report of tht: 
Committee (May, I935), p. 15. 

rn Cal. Stats. (I935), ch. 329, sees. 32 and 20. 
"'Los Angeles Times, April I2, 1935, "Income Tax Bill Passed in Assembly:• 
09 Los Angeles Herald and Express, April I I, I935• "California Income Tax Bill Passes 

in Assembly:• Another factor in the attempt, made by Epic-leader Assemblyman Jones, 
to place the administration with the board, may have been the circumstance that the board 
included in its membership Epic-supported Orfa Jean Shontz. 

100 Cal. Stats. (I935), ch. 329, sec. 23. 
101 I bid., sec. I 6. 
102 Ibid., sec. I4, subsec. b. 
101 Ibid., sec. 25. 



IX. MISCELLANEOUS TAXES 

T
o TRACE THE MAIN ouTLIN1!S of fiscal history in California for the 
quarter-century since 19II bas been the main purpose of this 
work. Developments of the period were destined, as has been 

seen, fundamentally to change the tax system of the state £rom that 
with which it began twenty-five yeai:s earlier. The complexion of the 
tax structure has not been particularly affected by certain miscellaneous 
taxes which have been employed, or by the familiar single tax which 
was attempted, and yet a summary presentation of them seems desir­
able in order to round out in reasonably satisfactory fashion our story 
of California fiscal affairs. Attention will be directed first to the poll tax, 
which was repealed, and then to the single tax, the proposed adoption 
of which has been of recurrent interest in California. Reference will 
next be made to two taxes-chain store and oleomargarine-which at 
the present time are awaiting submission to the electorate in Novem­
ber, 1936. Finally, in the order of their fiscal importance, certain other 
miscellaneous levies will be briefly discussed. 

THEPou. TAx 

The California Constitution originally provided for the levy of an 
annual poll tax, of not less than two dollars, on every male inhabitant 
of the state over twenty-one and under sixty years of age, with the ex­
ception of certain specified classes. The proceeds were to go into the 
state school fund.' This tax was in force from 188o until 1914• when by 
virtue of initiative constitutional amendment of that year the levy and 
collection of a poll tax in the state were prohibited." 

There was considerable discussion at the time concerning the merits 
of the repeal proposal.' The proponents of repeal argued that the poll 
tax was "an antiquated excrescence upon our revenue system:' and was 
primitive, archaic, and unrighteous; that the tax could not be uni­
formly collected; that continuance of the poll tax was not necessary for 
the support of the schools;' that other revenues were or would be 
readily available; that the existence of the state tax was seized upon as 
a pretext or precedent by boards of supervisors to levy additional head 
taxes for hospitals, roads, sanitation, and so forth; that the practice of 
compelling employers to deduct the tax from the wages of employees 

1 For notes, see below, pp. 272-275· 
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tended to create discord and ill feeling between them;" and that the 
poll tax was class legislation of the worst kind. Those who opposed the 
repeal measure were concerned with the danger to state finances result­
ing from the loss of the substantial revenues yielded by the tax, argued 
for its retention on the basis of governmental benefits for which all 
should pay something, and maintained that the tax was quite light and 
that when considered as part of a tax system its inequality as an objec­
tion disappeared.' 

Although the Constitution was thus amended to prohibit the use of 
poll taxes, an amendment of 1920

7 stated that the legislature should 
provide a poll tax of not less than four dollars on every alien male in­
habitant over twenty-one and under sixty, to be paid into the county 
school fund. But the alien poll tax law of 1921, comprising sections 
3839 to 3856 inclusive of the Political Code, was held to contravene the 
Fourteenth Amendment to the Federal Constitution as denying to 
persons within the state's jurisdiction the equal protection of the laws.8 

Again, in 1924, the adoption of a further amendment called for the levy 
and collection of an annual educational poll tax of not less than five 
dollars on every male inhabitant over twenty-one and under fifty years 
of age, with the exception of those honorably discharged from Army, 
Navy, or Marine Corps; persons who paid a real or personal property 
ta.'i: amounting to at least five dollars; and paupers, idiots, insane per­
sons, and imbeciles. The money was assigned to the state school fund. 
This is the provision as it reads today. Seemingly no subsequent legis­
lature has been unenlightened enough to enact the necessary enabling 
legislation. 

THE SINGLE TAx 
The telling of California's fiscal story during the quarter<entury 
under consideration would not be complete without at least a passing 
reference to the single tax. Although the movement seemed to become 
thoroughly acclimated to the land of its birth, it has never been quite 
able to add the vital cubit to its stature, a fact that has been due to no 
lack of effort and conviction on the part of those whose hearts and 
minds have warmed to the doctrines of Henry George. 

This is no place to launch into a prolonged description and evalua­
tion of single tax principles as they have been and are being argued and 
pleaded for in California. Each side has invoked all the arguments, 
theoretical, philosophical, economic, or social-valid or not-with 
which students of tax problems are familiar. Regularly every two years 
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between 1912 and 1922, in one form or another, the electorate was 
called upon to record its determination of this issue. Every time the 
question was answered in the negative. The recorded vote in these past 
elections• was as follows: 

Loss Loso 
Year Yes No margin Year Yea No margin 

1912 .. ' .. 169,321 243,959 74,638 1918 .. " .118,088 360,334 242,246 
1914 ..... 267,618 375,634 108,016 1920 ..... 196,694 563,503 366,809 
1916 ..... 260,332 576,533 316,201 1922 ..... 124,403 515,590 391,187 

In 1936, for the seventh time, the question comes before the voters 
for their judgment. Probably in no previous election have the lines 
been so sharply drawn. For this time the principle of the single tax is 
bound up with the repeal of the sales tax. Whereas heretofore the prop­
osition has been ordinary home rule in taxation or just plain single 
tax, it is now in the guise of a program launched by groups calling 
themselves the Sales Tax Repeal Association and the Tax Relief Cam­
paign Committee. Perhaps all too well the Board of Equalization in 
1916 recognized the possibilities of initiative amendment to the Consti· 
tution, for, having observed that three attempts already had been made 
by the single tax advocates "to insidiously overthrow our tax system 
and inject their noxious creed;' it went on to urge the adoption of a 
constitutional amendment which would prohibit the initiative being 
employed to invoke the single tax." 

The initiative constitutional amendment which will be submitted to 
the voters in November, 1936, provides for the abolition of the present 
sales tax and prohibits the imposition of any new sales tax, rescinds the 
present 25 per cent limitation of total appropriations from all funds o£ 
the state which may be raised by taxes on real and personal property, 
establishes immediately a reduction of $x,ooo in the assessed value of 
improvements, and requires the gradual abolition, over a period of five 
years, of taxes on improvements and personal property, with the sub­
stitution therefor of land value taxation.n With trepidation on one side 
and hope on the other, the people of the state will anxiously await the 
result with an interest not for some time vouchsafed a major tax 
question. 

THE TAx oN CHAIN STORES 

Fanned by much fervid oratory, the movement against chain stores 
flamed into discriminatory laws in twenty-two states of the South and 
West, California being one. Undeterred by the attitude of the courts 
toward the constitutionality of such measures," the proponents have 
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vigorously supported their program in this state as in others. The 
Cronin-Murray bill, passed by the legislature of 1935 and approved by 
the Governor on July 21, 1935,u is designed primarily to "eliminate the 
menace which is forcing the displacement of the independent mer­
chants who built up the California of today;• and only incidentally to 
provide revenue for the state." 

The tax is in the form of an annual license fee. Under the provisions 
of the Chain Store Tax Act of 1935, anyone desiring to operate a store 
in this state must apply to the State Board of Equalization for a license 
to operate. Each store must have a separate license. Besides the filing 
fee of fifty cents which must accompany the application, the fees11 are 
as follows: 

Store no. 1.. .... ~ 1.00 
Store no. 2...... 2.00 
Store no. 3...... 4.00 
Store no. 4...... 8.00 

Storeno.S ..... ~ 16.00 
Store no. 6..... 32.00 
Store no. 7..... 64.00 
Store no. 8 ..... 128.00 

Store no. 9 .... $256.00 
Store no. 10... 500.00 
Every store 

over ten.. .. 500. 00 

Returns were estimated at $3,ooo,ooo,'8 and were assigned without 
earmarking to the general fund. These fees are not all-inclusive. Those 
associations of independent merchants which maintain cooperative 
buying and price-fixing arrangements-voluntary chains-are not in­
cluded. Neither are "filling stations" or gasoline bulk plants, ice plants, 
warehouses or stores, agricultural cooperatives, newspapers, theaters 

. " or cmemas. 
The chain stores waged a vigorous fight against the measure. They 

asserted that they saved the consumers about $48,ooo,ooo a year, or 10 
per cent of the state's marketing bill. California, they argued, was more 
vulnerable to a law against chain stores than any other state in the 
Union, because the chains bought $229,14I,ooo of California goods, 
mostly agricultural products, and sold $r39,s6s,ooo, a 64 per cent bal­
ance of trade in favor of California.18 They protested that the tax would 
mean the dismissal of their employees. In the fight against the tax, the 
chain stores were assisted by farm organizations.,. In their advertising 
sheets they published pictures of their smaller security holders. Though 
during the public hearing in Sacramento they were unable to convince 
Governor Merriam that he should not sign the bill, their petitions for 
referendum, circulated the day after signature, and filed in September, 
delayed the effective date of the act. Originally designed to go into 
operation on October r, it now awaits the result of the general election 
in November, 1936, along with the oleomargarine tax."' 
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Two general principles would seem to be involved with this act. 
One, whether the state should intervene in an economic question, was 
answered in the discussion of commercial motor transportation. The 
other quesion is whether the state should use its taxing power to 
achieve a social end. Usually, students of public finance have answered 
"No;' and have believed that direct legislation, not taxing power, 
should be the method used. 

THE OLEOMARGARINE TAX 

So humble a product as oleomargarine does not seem logically to fall 
in the same category as alcoholic beverages and race tracks, but the 
California law has ordered that oleomargarine should be subject to an 
excise tax. In an effort to help the dairy industry, the California Farm 
Bureau has worked many years to obtain a tax that will raise the price 
of butter substitutes. Its first success came in 1925, when a tax of two 
cents a pound was laid on oleomargarine and other butter substitutes 
not containing milk products. Distributors of oleomargarine; manu­
facturers who used it in their products; retailers, hotels, and restaurants 
who sold or served it, were to be licensed by the State Director of Agri­
culture; the fees were $100 for manufacturers, $5o for wholesalers or 
distributors, $5 for retailers, and $2 for hotels and restaurants. Ex­
ported oleomargarine was exempt. All license fees collected and the 
excise tax as well were assigned to the oleomargarine enforcement and 
dairy control fund, created by the Act of 1925, and used by the Depart­
ment of Agriculture:' The tax never became effective because an in­
itiative petition calling for a referendum was filed, and the tax was 
rejected at the general election on November 2, 1926, by a vote of 749,-
640 to 287,703. 

This decisive vote quieted proponents for the time. Between 1926 
and 1935, there was no further tax in spite of the Farm Bureau's activ­
ity. In 1933 the legislature passed a bill levying a tax of eight cents a 
pound on oleomargarine and butter substitutes ... The bill was vetoed 
by Governor Rolph in a lengthy message in which he gave the follow­
ing reasons for his action: the bill was so worded that all margarine 
products except those made from cocoanut oil would escape the tax, 
and since a tax on cocoanut oil was really a tariff on Philippine com­
merce it would both injure California exports to the Philippines and 
conflict with the federal power to regulate commerce; even if the tax 
applied to all oleomargarine, that article could still be sold cheaper than 



STOCKWELL: STUDIES IN CALIFORNIA STATE TAXATION 263 

butter, for the price of butter regulates the price of oleomargarine, and 
not vice versa; the dairy industry was not threatened by butter substi­
tutes so long as California imported butter; finally a tax on oleomar­
garine would cause hardship to many families, would "single out the 
poor man's table for a selective sales tax on a solitary food product:' .. 
The bill did not pass over the Governor's veto. 

However, the proponents of the oleomargarine tax were not van­
quished; the tax was proposed again in the legislature of 1935, passed 
each house by a large vote, and was approved by Governor Merriam.s. 
It has not become effective, and probably will not, for no sooner was it 
passed than initiative petitions originating in the urban counties were 
filed asking for a referendum at the general election in November, 
1936; until that date, the tax is being held in abeyance.:!S 

By the Act of 1935," there is imposed, in addition to the retail sales 
tax, a tax of ten cents a pound upon oleomargarine, which is defined as 
(I) all substances heretofore known as oleomargarine, oleo, oleomar­
garine oil, butterine, lardine, suine, and neutral; and (2) all mixtures 
and compounds containing any edible oils or fats other than milk fat 
made in imitation of butter, or when so made, intended to be sold as 
butter or for butter or as butter substitutes. The tax is administered by 
the Director of Agriculture. Collection is by means of stamps which 
the director sells to the distributor (i.e., the producer, manufacturer, 
wholesaler) of oleomargarine. The proceeds go to the general fund. 

This tax is an example of the use of the state's revenue powers by an 
organized group in an attempt to effect an end important to them­
selves-in this instance, to drive oleomargarine from the market and 
increase the sale of butter. The excise is not intended to raise revenue 
for the state. Since the greater part of the population is urban and has 
no interest in raising the price of oleomargarine, the tax will probably 
be rejected next November. 

LIQUOR TAXES 

Usually the first excise to be considered by a taxing power has been that 
on intoxicating beverages. Perhaps because viticulture and the manu­
facture of wine are so important among the state's industries, Cali­
fornia had no such excise until the deficit of 1933 and the necessity for 
finding new revenue sources forced consideration of a liquor tax. Pre­
vious to the adoption of the federal amendment prohibiting the sale of 
intoxicating beverages, this state had left the licensing, controlling, and 
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taxing of their sale entirely to local jurisdictions. After the separation 
of sources in 19II, the State Controller suggested that one way to over­
come the deficit then anticipated was to levy a state tax upon dealers in 
liquor; since there were x6,ooo of them, "a straight tax of $too a year 
would bring in a revenue of $1,6oo,ooo; a tax of $125, a revenue of 
$2,ooo,ooo, and a tax of $150, a revenue of $2,4oo,ooo!' He admitted that 
a graduated tax would be fairer, but thought that a classification of 
dealers would be impossible. The plan was not intended to interfere 
with local methods of control. He thought less opposition would come 
from dealers than from people who thought that "a tax would be the 
equivalent of placing the seal of the state's approval" upon an evil, but 
since the federal government was not signifying approval by its excise, 
this opposition might be met."" The Controller's suggestion did not 
receive legislative enactment. In 1918 the federal amendment pre­
cluded state excises upon alcoholic beverages. 

When the federal government began to permit the sale of beer and 
light wines in 1933, and the repeal of the prohibition amendment im­
pended, the idea of an excise upon these beverages was revived in 
California. First regarded as part of the selective sales tax, beer and 
wine were singled .out for special attention early in the legislative 
session of 1933· Of many bills which were bruited, three succeeded in 
becoming law:"" two Alcoholic Beverages Excise acts, imposing taxes 
effective immediately upon the sale of beer and wine, and the Liquor 
Control Act, which was to go into effect when repeal of the federal 
amendment should become a reality."' These three acts are the founda­
tion of the state policy toward special taxes upon alcoholic beverages. 
They are also police measures, but with that feature we are not here 
concerned. 

Repeal of the federal amendment brought with it the question 
whether the state or the local units should control the sale of beverages. 
Since the duty of ,enforcing the federal measures had fallen to the state, 
it was natural that the initiative constitutional amendment adopted at 
the general election of 1934 should give to the state the exclusive 
powers to contra~ license, and tax sales of liquor. On the basis of this 
amendment, court decision also gave such taxing powers to the state.80 

The legislature of 1935 acted upon this provision by enacting a liquor 
control and excise law more comprehensive than the laws of 1933 and 
including all forms of transaction in alcoholic beverages in the juris­
diction of the state. 
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Under the laws of 1933 and 1935, the state collects from dealers two 
kinds of taxes: license fees and an excise on volume manufactured or 
sold. License fees are designed to control the traffic and to protect the 
state's revenue interest by determining who is the taxpayer. The fees 
may be divided into three general classifications: those upon sales by 
manufacturers, importers, and wholesalers; those upon sales by com­
mon carriers; and those upon retailers with stationary places of busi­
ness. Under the law of 1933, the state licensed and controlled sales 
under the first two of these classifications, but the retail sale of wine 
and beer was controlled by licensing boards of counties and munici­
palities. Under the law of 193581 the state grants and controls all types 
of licenses. 

Types of licenses issued under the law of 1933, and the fees therefor/' 
are set forth in the following tabulation: 

Annual fee 
License in 1933 

"On sale" beer and wine ............................. $ 50.00 
"Off sale" beer and wine. . . . . . . . . . . . . . . . . . . . . . . . . . . . ro.oo 
"Off sale" for other liquor. . . . . . . . . . . . . . . . . . . . . . . . . . roo.oo 
Industrial alcohol 

Under 5 gallons.. .. . . . .. . . . . .. .. . .. . . .. .. . .. . .. . . 5.00 
Over 5 gallons. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50.00 

Medical alcohol . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . r.oo 
Wholesalers 

Liquor other than beer or wine. . . . . . . . . . . . . . . . . . . . . 100.00 
Beer and wine . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . xo.oo 

Winery ........................................... 100.00 
Brewery .......................................... 1oo.oo 
Distillery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50.00 
Importers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10o.oo 
Trains "on sale" beer and wine, per train.............. 12.00 
Boats "on sale" beer and wine, per boat. . . . . . . . . . . . . . . . 50.00 

Types of license and fees therefor under the law of 1935'" are as 
follows: 

License 
Annu.l fee 

in 1935 

Beer manufacturer ................................. $750.00 
Wine manufacturer 

z,ooo gallons or less. . . . . . . . . . . . . . . . . . . . . . . . . 5.00 
1 ,ooo to 2,500 gallons. . . . . . . . . . . . . . . . . . . . . . 10.00 
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Annual fee 
License in 1935 

2,500 to 5,ooo gallons ............................. $ 2o.oo 
5,ooo to 2o,ooo gallons. . . . . . . . . . . . . . . . . . . . . . . . . . . 4o.oo 
2o,ooo to xoo,ooo gallons.......................... 75.00 
xoo,ooo to 2oo,ooo gallons ......................... xoo.oo 
2oo,ooo to x,ooo,ooo gallons. . . . . . . . . . . . . . . . . . . . . . . . 15o.oo 
For each x,ooo,ooo gallons over .................... 1oo.oo 

Distilled spirits manufacturer. . . . . . . . . . . . . . . . . . . . . . . . 25o.oo 
Still...... .. ............................ xo.oo 
Rectifier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 250.00 
Fruit brandy manufacturer. . . . . . . . . . . . . . . . . . . . . . . . . . 15o.oo 
Distilled spirits and wine importer. . . . . . . . . . . . . . . . . . . . xoo.oo 
Beer importer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . soo.oo 
Wine bottling or packaging. . . . . . . . . . . . . . . . . . . . . . . . . . 1o.oo 
Distilled spirits bottling or packaging. . . . . . . . . . . . . . . . . 250.00 
Beer bottler or packager. . . . . . . . . . . . . . . . . . . . . . . . . . . . . soo.oo 
Beer and wine wholesaler. . . . . . . . . . . . . . . . . . . . . . . . . . . 5o.oo 
Distilled spirits wholesaler. . . . . . . . . . . . . . . . . . . . . . . . . 250.00 
Retail package "off sale" beer and wine. . . . . . . . . . . . . . . . xo.oo 
Retail package "off sale" distilled spirits 

First $ IO,ooo sales per year. . . . . . . . . . . . . . . . . . . . . . . . I oo.oo 
Each $IO,ooo sales per year after the first. . . .. . . . . . . . xo.oo 

Industrial alcohol dealer. . . .. .. . .. .. . .. .. .. . . .. .. . . so.oo 
"On sale" beer license (retail) . . . . . . . . . . . . . . . . . . . . . . 25.00 
"On sale" beer and wine license 

Fortrains, per train... . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15.00 
For boats, per boat. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . so.oo 
Retail . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75.00 

"On sale" distilled spirits 
Cities over 4o,ooo population ....................... 450.00 
Cities from 20,000 to 40,000 population. . . . . . . . . . . . . . 300.00 
Remainder of state. .. .. . . . . . . . .. . .. . .. . .. .. . .. .. . 25o.oo 
Trains, per train ............................... 1oo.oo 
Sleeping cars . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2oo.oo 
Boats . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 250.00 

An excise tax is imposed on the manufacturer, importer, and whole­
saler of all beverages containing one-half of one per cent or more of 
alcohol by volume, and manufactured in or imported into California. 
The excise on beer (62 cents a barrel of 31 gallons) and on wine (2 
cents a wine gallon) was levied by the Act of 1933- These rates were 
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retained in the Act of 1935, and to them have been added excises on 
other liquors. At present, the scale of the excise.,. is as follows: 

Beer . . . . . . . . . . . . . . . . . . . . . . . . . . .... per barrel $o.62 
Wine. . . . . . . . . . . . . . . . . . . . . . . . . . . ... per gallon .02 

Sparkling wine or champagne ..... 
Distilled spirits of proof strength: 

2-ounce bottle .................... . 
8-ounce bottle .................... . 

. ... per pint .03 

.02 
. . . . .as 

1 pint, or over Yz pint............... .10 
U gallon, or fraction over a pint. . . .16 
I quart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .20 
Yz gallon... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .40 
I gallon...... . . . . . . . . . . . . . . . . .So 

Distilled spirits of more than proof strength, double the rates 
given above 

Exemptions from this excise have grown in number. The law of 
1933 exempted sales made by one manufacturer or importer to another 
with a valid license, and sales for export, whether beverages manufac­
tured in or those imported into California, the fact of export to be 
proved by the filing of an export certificate containing necessary de­
tails. To these exemptions the law of 1935 added beverages consumed 
by the employees of a licensee, as well as sales of denatured alcohol and 
sales made for governmental or scientific use, when the object was not 
the manufacture of beverages.85 

Under the laws of 1933, retailers of wine and beer paid to the county 
or municipality that issued their licenses a maximum tax of fifty cents 
a barrel on beverages sold to the consumer ,36 but this provision was 
eliminated from the law of 1935. Retailers and common carriers pay no 
state excise taxes. 

Administration of these taxes is confided to the State Board of Equal­
ization as assessor and enforcer, and to the State Controller as collector. 
Especially inclusive are the powers of the State Board of Equalization, 
by reason of its authority to grant, deny, suspend, and revoke licenses 
whenever it believes that the revenue and welfare provisions of the 
statute have been violated. Since 1935, when retail wine and beer sales,:rr 
formerly licensed by local boards (county or municipal), were in­
cluded within its jurisdiction, its power has been well-nigh absolute. 
Anyone wishing to manufacture, import, blend for sale, serve, or sell 
at retail any beverage containing one-half of one per cent or more 
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"alcohol must apply for a license to the State Board of Equalization. 
The license cannot be transferred and must be issued to a specific per­
son for specific premises. It expires each year on December 31. The 
applicant must supply a bond equal to one and three-fourths times the 
amount of his license ... 

The law of 1933 contained provisions authorizing the use of stamps 
for collecting the excise tax upon wine and beer. These provisions were 
repeated in the law of 1935 for collecting the tax upon distilled spirits, 
but stamps are no longer used for beer and wine. The board may sell 
stamps to manufacturers and importers, only occasionally to retailers." 

Returns from the taxes on liquor'" have been as follows: 

1933 Alcoholic beverages ......................... $ 76,170 
1934 Alcoholic beverages ......................... r,oa8,8a2 
1935 Alcoholic beverages. . . . . . . . . . . . . . . . . . . . . . . . . x,617.423 

6 
{Spirituous liquor excise .................... 7,18I,273 

l93 Alcoholic beverages ........................ 1,813,929 

Even in the short time the tax has been in existence, the disposition 
of the receipts has been changed. Under the laws of 1933, all the license 
fees except the "on sale" and "off sale" licences for retail establishments, 
and all of the volume excise tax on beverages sold by manufacturers 
and importers, went into the license tax fund created by the laws. After 
expenses of administration were deducted, 6o per cent of the balance 
was appropriated semiannually to the counties, and cities and counties, 
in proportion to the amount of fees collected from each county. Any 
surplus was to go to the state's general fund. Fees from "on sale" and 
"off sale" wine and beer licenses to retail establishments, and the 50 
cents a barrel tax on the retail sale of wine and beer, went to the 
counties, and cities and counties. The counties were at liberty to dispose 
of this money as they desired.41 The penalties on manufacturers and 
wholesalers for violation of the beverage tax act were paid to the county 
treasuries. 

By the Act of 1935, all license fees, including those on retail licenses 
for the sale of wine and beer, and all receipts from the excise tax on 
volume, are paid into the alcoholic beverage control fund, created by 
the Act of 1935· Fifty per cent of the money collected from fees is to be 
distributed to the counties, and cities and counties, in the proportion 
which the fees collected from each county bear to the whole amount of 
fees collected. The remaining license fees and the volume tax are to bear 
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the following expenses, which are in nowise to fall upon the countie/ 
share: $6oo,ooo goes to the Board of Equalization for its expenses in 
administering the act; $12,ooo (or so much as is necessary) goes to the 
State Controller for collection costs; $6o,ooo goes to the State Depart­
ment of Health for preventing the manufacture, sale, or transportation 
of adulterated, misbranded, or mislabeled alcoholic beverages; $I,4oo,­
ooo goes to pay auditors and clerks; $w,ooo goes to the State Depart­
ment of Finance for its expenses in the enforcement of the act; an un­
specified amount is allowed for refunds; and the balance goes to the 
general fund without restrictions on use." 

OTHER MISCELLANEOUS TAXES 

Taxes on horse racing.-After having been forbidden since 1909, 
horse races at which betting is allowed were permitted in California by 
a constitutional amendment adopted at the special election on June 3, 
1933· The legislature of 1933 immediately passed a statute making this 
constitutional provision effective.18 

Under the law of 1933,'' three kinds of fees are levied upon horse 
races. All persons wishing to conduct horse races at which wagers are 
made must apply annually to the horse-racing board for a license to do 
so. This board, created by the act, is composed of three members ap­
pointed by the Governor. The application for a license must be accom­
panied by a fee: for counties of I,ooo,ooo population or over, $10,ooo; 
for counties of from 6oo,ooo to r,ooo,ooo, $w,ooo; for counties under 
6oo,ooo, $so per racing day. These fees are paid by check to the State 
Treasurer. In addition, annual registration fees in amounts fixed by the 
horse-racing board are collected from all horse owners, riders, agents, 
trainers, stewards, starters, timers, judges, and other officials. A license 
tax of 4 per cent of all money handled in pari-mutuel pools must be 
paid to the state treasury daily for each racing day. 

The statute of 1933,'" enacted before an estimate of returns could be 
made, provided that all the money collected from races should be paid 
into a fund called the fair and exposition fund. This fund was to be dis­
tributed thus: $2o,ooo was to go for the expenses of the horse-racing 
board; the balance was to be spent for agricultural fairs-$wo,ooo for 
the California State Fair; 5 per cent of the remainder for citrus fairs 
and expositions, apportioned on the basis of the population of the 
counties that hold citrus fairs; 40 per cent for encouragement of county 
or district fairs other than citrus fairs; and the rest to state institutions 
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of learning, for vocational training in agriculture and animal hus­
bandry, or for relief of unemployment in California. The legislature 
was to allocate these sums biennially. 

The statute of 1935" could be more definite. Mter the $zo,ooo for the 
expenses of the board are deducted, the disposition is: $12s,ooo to the 
California State Fair; $us,ooo to the Los Angeles County Fair; $15,ooo 
to the Sixth District Association for citrus fairs; 5 per cent of the bal­
ance for county citrus fairs, 40 per cent for agricultural fairs other than 
citrus fairs, but no county or district to receive more than $4o,ooo; and 
of the balance, one-third to the State Emergency Relief Administra­
tion, one-third to California Polytechnic School, and one-third to the 
University of California. 

The fish canners' tax.-Another miscellaneous tax of some interest 
may be described as the fish canners' tax." It became operative in 1917 
and was amended slightly in 1935." The original act was described in 
substance as an act to license canners, curers, preservers and packers of 
fish, and handlers of crustaceans and mollusks, and to provide a rev­
enue therefrom for the conservation, propagation, and restoration of 
fish in the state of California. In addition to certain license fees, the act 
imposed, with certain limitations, a privilege tax of two and one-half 
cents for each one hundred pounds, or fraction thereo~ of fish pur­
chased or received by licensees, or fish caught or taken by licensees with 
their own equipment. All moneys from the license fees and privilege 
tax were required to be credited to the fish arid game preservation fund 
"and shall be expended on conservation work for the benefit of the 
commercial fishing industries within the districts from which the rev­
enues are derived:' The amendment of 1935 placed salmon in a special 
class and imposed a privilege tax of one-half cent per pound the pro­
ceeds of which were to be used only for the purpose of propagating 
salmon. 

The athletic admission tax.-This act was adopted as an initiative 
measure at the general November election of 1924· It became effective 
December 17, 1924. Aside from establishing various license fees, it pro­
vides for a 5 per cent tax upon the gross receipts from boxing and 
wrestling exhibitions, exclusive of any federal taxes paid thereon. Ex­
hibitions held for the sole benefit of veterans' organizations are exempt 
from the provisions of the act. All moneys except those appropriated 
annually by the legislature to defray the expenses of the State Athletic 
Commission are given over to the purpose of maintaining such homes 
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for the care of veterans of any war of the United States as were in ex­
istence at the time the amendment became effective or that might 
thereafter be established by the laws of the state.'" The yield from 
license fees and the 5 per cent tax on gross receipts averages more than 
$8o,ooo per year. 

Fertilizer taxes.-Two legislative enactments provide for these taxes. 
An act of 190300 to regulate the sale of agricultural minerals imposes a 
tax of twenty-five cents for every ton of fertilizer sold, the selling price 
of which to the consumer is $8 or more per ton. An act of 192351 imposes 
a tax of ten cents per ton for every ton of agricultural minerals sold, 
such as lime, marl, gypsum, and phosphate rock intended for use on 
land. The proceeds of these taxes are used for the enforcement of laws 
governing the fertilizer industry. 

The kelp tax.-The harvesting of kelp is subject to a $ro annual 
license fee and a privilege tax of one and one-half cents per ton of wet 
kelp harvested. Leases granting the exclusive privilege of harvesting 
kelp in specified areas must require the payment of a three-cent tax per 
ton with a minimum of $40 per year per square mile area of such beds, 
which tax is in lieu of the privilege tax of one and one-half cents per ton 
otherwise required to be paid ... 

It seems unnecessary to carry further this discussion of miscellaneous 
revenues. The purpose in view has been subserved if some indication 
has been given of the nature and general significance of these items, 
which, as noted at the beginning of the chapter, have had no very im­
portant bearing upon the essential character of the revenue system of 
the state. We may now turn to a few summarizing and concluding 
remarks with respect to the quarter-century of California finance 
which has been reviewed in the preceding pages. 



NOTES TO CHAPTER IX 
1 Art. XIII, sec. 1 z. 
• The amendment as adopted read: "No poll tax or head tax for any purpose whatso· 

ever shall be levied or collected in the State of California!'-Art. XIII, sec. xz. The amend· 
ment was adopted by a vote of 405,375 to 374>487. See Report of the Stille Board of 
Equalization (1914), p. 59· For the early history o£ the poll tax in California see W. C. 
Fankhauser, A Financial History of California (Univ. Calif. Pub. Econ., vol. 3 [1913]). 
Or see the extracts from this work in Commonwealth Club o£ California, Transactions, 9 
(1914), 255-258. 

• For a presentation of the arguments pro and con, see Report of the State Board of 
Equalization (1912), pp. 98-105, and Commonwealth Club of California, Transactions, 
9 (1914), 231, 251-255· 

• This seemed to be a matter of major concern on the part of those who expressed oppo· 
sition to the repeal. At the time of repeal, the poll tax was yielding more than $8oo,ooo 
annually, all of which went into the school fund of the state. Fankhauser wrote in 1913 
(op. cit., p. 344) before the repeal measure was adopted: "Suggestions and attempts to 
repeal the provisions of the constitution requiring the collection of a poll tax have been 
frequently made, but thus far have failed, largely because no other source of revenue has 
been found to serve as a satisfactory substitute!' 

• "Unharvested crops have been left to rot in the fields, buildings in course of constrUe· 
tion have been abandoned and prolonged and costly strikes have had their inception 
through the enforcement of this practice!' -statement by Ed. J. Kay, Sacramento county 
assessor, in Report of the State Board of Equalization (1912), p. xoo. 

• These were the arguments presented by Professor Carl C. Plehn. See Commonwealth 
Club of California, Transactions, 9 (1914), 254-255. 

7 The amendment was opposed upon various grounds, such as the inquisitorial methods 
which would be involved in determining who were aliens and the objection of com­
pelling those eligible for citizenship to become citizens merely to escape the tax. See 

· Commonwealth Club o£ California, Transactions, 15 (1920), 228-229. 
8 In re Kotta, 187 Cal. 27; In re Terui, 187 Cal. 20. 

• California Taxpayers' Association, Tax Digest (March, 1936), p. 92. 
10 Report of the Stille Board of Equalization (1916), p. 30. 
u The initiative measure qualified for the ballot and was certified by the Secretary of 

State on September 8, 1934. As titled, it reads as follows: "Taxation Initiative. Adds Sec­
tions II2 and 2a to Article XIII, and amends Section 34a of Article IV, of Constitution. 
Abolishes all sales taxes imposed since January x, I933i and prohibits any sales tax. Re­
peals tax limitations in said Section 34a and declares taxation shall be limited only as 
provided in Section 2a. Requires deduction of one thousand dollars from assessed value 
of homestead improvements. Reduces taxation on tangible personal property and im· 
provements over period of five years and prohibits taxation thereof thereafter. Increases 
land taxes proportionately. Defines improvements:' 

Since the comments upon the single tax in this chapter were written, the State Supreme 
Court on August 27, 1936, in a split decision, issued a writ of mandate ordering the Sec· 
retary of State not to place the proposed initiative on the November ballot. Opponents of 
the repeal amendment objected to the "misleading and deceptive" tide. 

"The tide is carefully worded;• said the majority opinion, "to indicate to a prospective 
signer that sales taxes are forbidden, that progressively taxes on personal property and 
improvements are abolished and that certain tax limits are removed, but it totally fails to 
indicate that the proposal is also a taxing measure. 

"Everything that possibly could induce electors to sign the proposal is carefully in· 
eluded in the short tide, but the one thing that would cause them to hesitato-the 
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imposition of new taxes on real property-was certainly excluded. Such a title is clearly 
misleading and does not substantially comply with the Political Code.,,.' 

The dissenting opinion of Justice Seawell was in effect that "hypertechnical and captious 
reasons should not be regarded as affording sufficient grounds for obstructing the elec­
torate in putting into practical use the simple and direct method of legislation which the 
system was intended to afford .•.• Proposed legislation should not be denied a place on 
the ballot unless it clearly and unmistakably fails to comply with the substantial and im­
portant requirements of law:'-"State High Court Bans Ballot on Sales Tax Repeal;' 
Los Angeles Tzmcs, August 28, 1936. 

u The chain store taxes of Kentucky, Iowa, and Wisconsin have all been declared un­
constitutional.-L.iterary Digest, vol. CXXI, no. 10 (March 7, 1936), p. 43· 

"San Francisco Examiner, July 21, 1935; Los Angeles Times, July 22, 1935; Final 
Calendar of Legislative Business (Assembly Weekly History) (1935), p. 654. 

14 Statement of Assemblyman Cronin of San Francisco, Los Angeles Herald and Ex­
press, May 3, 1935. 

u Chain Store Tax Act, sec. 6, Cal. Stats. (1935), p. 2273; Re11enue Laws of California 
(1936), p. 715. 

16 Santa Monica Outlook, May 3, 1935; Los Angeles Tzmes, September 7, 1935· 
11 Chain Store Tax Act, sec. 1b, Revenue Laws of California (1936), p. 71 1; Los An­

geles Tzmes, May 3, 1935. 
"Los Angeles Tzmes, July 11, 1935; July 17, 1935; July 22, 1935· Also Oakland 

Tribune, July 22, 1935. 
10 Los Angeles Herald and Express, May 9, 1935; Von T. Ellsworth, Annual Report of 

Rmarch Department and Report on 1935 State Legislation to the California Farm 
Bureau Fed(t'ation (1935), p. 11. 

~Los Angeles Tzmes, July 21, 1935; September 23, 1935· Also Los Angeles Herald 
and Exprm, September 7, 1935· Both of these propositions were rejected by the electorate. 

21 Cal. Stats. (1925), ch. 329, p. 550. The law of 1925 was aimed to prevent the sale of 
butter substitutes under the name of butter. 

""Assembly Bill No. 2352, Assembly Journal (1933), pp. 3527, 4048. 
2ll Am:mbly Journal (1933), p. 4270. 
"'Approved April 17, 1935. The Farm Bureau bill had asked for a 12-cent tax. 
""Los Angeles Tzmes, August 14, 1935· 
""Cal. Stats. (1935), ch. 51, p. 384; Revenue Laws of California (1936), p. 716. 

Twenty-three states tax oleomargarine. 
:rt Biennial Report of the State Controller (1914), p. 15. For a general study of state 

liquor taxes since 1933 see Abraham Efros and Max Ziefert, "State Taxation of Alcoholic 
Beverages;• Tax Policy League, Taxbits, vol.III, no. 6 (April, 1936), 14 pp. 

211 Assembly Bills Nos. 1527 and 2336, which together are the Alcoholic Beverage Tax 
Act of 1933; Assembly Bill No. 1528, the State Liquor Control Act of 1933. See Assem­
bly Journal (1933), index; Senate Journal (1933), index. 

211 Alcoholic Beverage Tax Act (excise on wine and beer), Cal. Stats. (1933), ch. 51, p. 
340, approved April 6, 1933; Alcoholic Beverages Act (excise on beer and wine), ibid., 
ch. 178, p. 625, approved April 27, 1933; State Liquor Control Act, ibid., ch. 658, p. 
1697, approved June 3, 1933; Supplement to Revenue Laws of California of 1932 
(1934), pp. t8o, 194. 

"'"The State of California, subject to the Internal Revenue Laws of the United States, 
shall have the exclusive right and power to license and regulate the manufacture, sale, pur­
chase, possession and transportation of intoxicating liquor within the State, and subject to 
the laws of the United States regulating commerce between foreign nations and among 
the States shall have the exclusive right and power to regulate the importation into and 
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exportation from the State, of intoxicating liquor. Intoxicating liquors, other than beers, 
shall not be consumed, bought, sold, or otherwise disposed of for consumption on the 
premises, in any public saloon, public bar or public barroom within the State; provided, 
however, that subject to the aforesaid restriction, all intoxicating liquors may be kept and 
may be bought, sold, served, consumed, and otherwise disposed of in any bona fide hotel, 
restaurant, cafe, cafeteria, railroad dining or club car, passenger ship, or other public eat· 
ing place or in any bona fide club after such club has been lawfully operated for not less 
than one year. The State Board of Equalization shall have the exclusive power to license 
the manufacture, importation and sale of intoxicating liquors in this State, and to collect 
license fees or occupation taxes on account thereof and shall have the power, in its discre· 
tion, to deny or revoke any specific liquor license if it shall determine for good cause that 
the granting or continuance of such a license would be contrary to public welfare or 
morals!'-california Constitution, Art. XX, sec. 22, adopted November 6, 1934· 

See also Los Angeles Brewing Company v. City of Los Angeles et al., California Dis· 
trict Court of Appeals, Fourth Appellate District, July 15, 1935; and California Corpora­
tion Tar Service (1935), pp. 515-516. 

31 Final Calendar of Legislative Business (1935), p. 305; Ta:r Digest, XIII (August, 
1935), 268; Cal. Stats. (1935), ch. 330, p. II23; Revenue Lows of California (1936), p. 
425. 

"Figures are taken from Cal. Stats. (1933), ch. 658, sees. u and 15, p. 1697 (Liquor 
Control Act); ch. 178, sec. 2 (Beverage Tax Act). The Liquor Control Act gives the 
figures for winery and brewery licenses at $xo and $x. An "on sale" license permits the 
holder to sell for consumption with meals on the premises. An "off sale" license permits 
sale but not consumption on the premises. 

33 Figures are taken from Cal. Stats. (1935), clr. 330, sees. 4, 5, p. II23. Cities of more 
than 40,000 population are Berkeley, Fresno, Glendale, Long Beach, Los Angeles, Pasa· 
dena, Oakland, Sacramento, San Diego, San Francisco, San Jose, and Stockton. Cities of 
from 2o,ooo to 40,ooo population are listed as Alameda, Alhambra, Bakersfield, Hunt­
ington Park, Pomona, Richmond, Riverside, San Bernardino, Santa Ana, Santa Barbara, 
and Santa Monica. 

The beer importer's license fee was declared void September 20, 1935, by the United 
States District Court, in the case of Young's Market Co. v. State Board of Equalization. 
See Revenue Laws of California (1936), p. 430. 

•• Cal. Stats. (1935), ch. 330, sees. 23, 24; ibid. (1933), ch. 178, sec. 5· 
35 Cal. Stats. (1933), ch. 178, sec. n; ibid. (1935), sees. 29, 30; Revenue Laws of Cali-

fornia (1936), p. 440. 
36 Cal. Stats. (1933), ch. 178, sec. 17. 
37 lbid., sec. 20. 
"Cal. Stats. (1935)1 ch. 330, sees. 6-22. 
""Ibid. (1933), ch. 178, sec. 6; Supplement to Revenue Laws of California of 1932 

(1934), p. 198; Cal. Stats. (1935), ch. 330, sec. 34; Revenue Laws of California (1936), 
p. 446. 

40 Biennial Report of the State Controller (1934), p. 29; California State Department 
of Finance, Division of Budgets and Accounts, "Monthly Summary Financial Statement" 
(June, x 936). 

"Liquor Control Act of 1933, sees. 30-33, Supplement to Revenue Laws of California 
of 1932 (1934), pp. 191-193; Alcoholic Beverage Tax Act of 1933, sec. 14, ibid., pp. 
191, 201,205. 

,. Alcoholic Beverage Control Act of 1935, sec. 37, Revenue Laws of California (1936), 
p. 447· 

43 Cal. Stats. (1909), ch. 28, p. 21; Penal Code, sec. 377a; Cal. Stats. (1gu), ch. 7, p. 4i 
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California Constitution, Art. IV, sec. 25a; Assembly Amendment (1933), No. II9. An 
initiative amendment to legalize such horse races was defeated by referendum at the gen­
eral election of 1926. See Cal. Stats, (1927), p.lxxxvi. The successful bill in 1933 was 
Assembly Bill No. 2412. See Assembly fournal (1933), index. 

"Cal. Stats. (1933), ch. 769, p. 2046. 
•• Ibid., sec. 13 . 
.. Cal. Stars. (1935), ch. 515, sec. 13, p. 1587. 
"Cal Stats. (1917), ch. 687, p. 1275. Approved May 28, 1917.ln effect July 27, 1917. 
48 Cal. Stat!. ( 1935), ch. 456. Approved July II, 1935.ln effect September 15, 1935· 
•• California Constitution, Art. IV, sec. 25 ~.New section adopted November 8, 1932. 
"'Cal. Stats. (1903), ch. 225, p. 259. 
:n Cal. Stats. (1923), ch. 349, p. 721, 
""Fish and Game Code, Art. IV, sees. 580-596; Cal. Stars. (1933), ch. 73, pp. 448-450. 



X. CONCLUSION 

T
HE sTATE oF MIND in which one concludes a work of this kind 
may best be indicated by mentioning a few of the more general 
and important of the impressions gained from the study made. 

In the first place one feels and appreciates the changing character of 
tax problems. California saw fit fundamentally to modify its revenue 
system in I9II by introducing the separation of sources plan where­
under certain taxes were assigned to the state, whereas the property 
tax was reserved for the local governments. This system, designed to 
eliminate the evils of the preexisting order of things, was undoubtedly 
a step forward in taxing theory and practice. Yet hardly had it been in­
troduced when difficulties arose. Separation, once heralded as a sort of 
panacea, became disillusioning. This did not mean that the framers of 
the plan lacked wisdom and foresight. It simply meant that economic 
development and change necessitated new adjustments. Whether these 
new adjustments need have been of the fundamental character that 
they proved eventually to be, may be an open question. But at any rate 

·the separation of sources plan was finally abandoned, as recommended 
by the tax commission which reported in 1929. It is interesting to note 
that this commission found as many if not more reasons for condemn­
ing separation than had the earlier commission for advocating it. Thus 
were developing circumstances in social and economic life responsible 
for basic reform in the tax system of the state. If any further fact were 
necessary to impress upon one the changing character of fiscal prob­
lems in California, it could be found in the mere recalling of the re­
current studies of and reports upon revenue and taxation in this state 
which have persisted down to the present time. 

A second impression with which one is left from a study of Califor­
nia's fiscal history is that of the unusual variety and extent of the prob­
lems with which the state has had to deal. A state originally and still 
largely agricultural in its nature has yet in time become more and more 
urbanized and industrialized.These changes, together with the remark­
able growth in population and the increasing social activities of govern­
ment, both of which contributed to increased public expenditures with 
the consequent need for expanded revenues, have brought with them 
questions to which ready answers have not always been available. The 
various commission surveys fairly bristle with pointed paragraphs on 
this problem and on that. What is the relative burden of taxation as be-

[ 276 J 
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tween public utility and common property, as between classes of utili­
ties, and as between individual utilities? If tax rates should be adjusted, 
how far and in what direction? Upon what basis should business con­
cerns be taxed? Particularly how should the state tax the banking 
institutions and insurance companies? What new types of taxes should 
be employed? What changes should be made in the old ones? What 
will be the incidence and effects of the taxes used? Can there be found 
for all of them a logical and defensible place in the tax system as a 
whole? How broad should the tax base be? In what measure should 
the state subsidize local governments? These are illustrative basic 
questions, to say nothing of the manifold administrative complexities 
which like barnacles ,9ttach themselves to every tax employed. 

Other impressions crowd upon one, but perhaps most significant of 
all is the feeling that the state, despite difficulty and obstacle, has made 
definite advance in its fiscal affairs. Perhaps this progress has been 
halting rather than regular, perhaps too much tinged at times with 
expediency rather than happily colored by conscious forethought and 
plan, or perhaps too often retarded by the influence of minority groups. 
But progress nevertheless there has been in such directions as better tax 
administration, in the adoption of the net income basis in the taxation 
of persons and of business, and in general in the achievement of some 
semblance of a system of taxation. It is only regrettable that economic 
and legal necessity forced the adoption of the regressive sales tax, which 
now provides some 55 per cent of the general fund revenues of the 
state. 

California, like other states, has supplemented its revenues by bor­
rowing. The biennial budget for 1935-1937 summarized the facts with 
respect to the state debt.' This debt is of interest for a number of 
reasons. Most of it has been incurred during the period which has been 
under review in these pages. Of the total outstanding bonded indebted­
ness of $1ss,¢6,soo reported as of December 31, 1934, $133,88s,ooo of it 
has been incurred since 1913- The general government bonds, charge­
able to the general fund and totaling $93.J38,soo, were issued for such 
major purposes as state buildings and parks, state university buildings, 
highway construction, and unemployment relief. The total debt serv­
ice, interest and redemption, for general government bonds for 1935-
1937 was stated to be $r6472,074·64. Self-liquidating bonds totaling 

1 For notes, see below, p. :z8:z. 
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$62,228,ooo were issued mainly for San Francisco harbor improvement 
and for veterans' farm and home-building purposes. 

Another item which should be recalled at least to the extent of men­
tion was the provision in 1922 for the executive form of state budget.• 
The governor is required to submit to the legislature, with an explana­
tory message, a budget containing an itemized statement of all pro­
posed expenditures and estimated revenues for the ensuing biennium, 
together with a comparison thereof with expenditures and revenues of 
the existing biennial period. If the proposed expenditures for the ensu­
ing period shall exceed the estimated revenues, the governor shall rec­
ommend the sources from which the additional revenue shall be 
obtained. The governor may at any time ameQ,d or supplement the 
budget and may reduce or eliminate items of appropriation without 
approving others, subject to a two-thirds vote of both houses of the 
legislature. No bill, other than the budget bill, may contain more than 
one item of appropriation and with certain exceptions no appropriation 
bill may be passed prior to the adoption of the budget. Although 
budgetary procedure in California may be lacking in some of the 
standards which could be set up for such a program, in general it can 
be said that satisfaction has attended the administration of the budget 
in the state. 

Still another aspect of California state finances that merits attention 
is the growth of state aid to local governments. So significant has this 
development become that in the 1935-1937 budget a special point was 
made of setting out in clear relief the extent of the state's subventions 
to counties.' These subventions, for schools, social welfare and public 
health, highways, and other purposes, reached an estimated total for 
the 1935-1937 biennium of $193,951>489.64. Of the total, $158>433,892.82 
was payable from the general fund and the remainder from special 
funds. Thus it is that a very large share of the state's expenditures 
($193,951,489.64 out of a total of $347•313,074·59)' is for aid in one form 
or another to local governments. This fact, although largely one with 
respect to expenditures, which this volume has not undertaken to dis­
cuss, helps to explain in substantial measure the distinctive develop· 
ment of the revenue system of the state particularly within the last 
three or four years. Taxation has taken on relatively less of a local and 
more of a state character. This circumstance, with its accompanying 
implications and possibilities, opens up a whole vista of principles and 
problems upon the discussion of which we cannot enter here." 



STOCKWELL: STUDIES IN CALIFORNIA STATE TAXATION 279 

The current financial position of the state is at present (July, 1936) 
more encouraging than for some time past. Although it is true that in 
order to finance the deficit in the general fund the state has been regis­
tering warrants,' the deficit for the 1935-1937 biennium, originally esti­
mated at nearly $10o,ooo,ooo, will now apparently be less than half that 
sum.' With continuing improvement in the yield of state taxes and 
with no adverse vote on pending propositions to repeal the sales and 
income taxes, the state should, without the levy of new taxes, be much 
nearer a balancing of its budget. If that be true, then there is likely to be 
heard much less in the future of the pros and cons of prospective new 
levies such as severance, gross receipts, real estate transfer, nuisance, 
and other sorts of taxes. 

That the problem of taxation in the state is definitely a live issue, 
however, admits of no question. Evidences of that are to be found in 
the recent joint legislative committee report on revenue and taxation,8 

the Governor's conference on taxation held in early February, 1936, 
and the activities of the interim committee which is to report probably 
to the 1937legislature or to another tax conference. No attempt is made 
here to abstract the substance of the joint legislative committee report 
which, according to the committee's statement, was concerned with a 
balanced budget for 1935-1937, adequate provision for unemployment 
relief, and the present deficit. At the Governor's taxation conference, 
held at Sacramento on February 3 and 4, 1936, there were adopted a 
number of resolutions among which were those opposing repeal of the 
sales and income taxes, selecting a committee of three to appoint an 
interim committee of twenty-five to study questions of governmental 
revenues and costs, instructing responsible state officials to take imme­
diately all necessary steps to accomplish reductions in expenditures, 
declaring against the levy of any additional taxes for the time, request­
ing amendment of the national security act so that individual residence 
requirements of the states would prevail for old age security benefits, 
and calling for discontinuance of the SERA and assignment of direct 
relief administration to the state board of social welfare to eliminate 
duplicating costs.' The interim committee of twenty-five, duly ap­
pointed, is now functioning, and presumably will present its findings 
in season. 

Thus the picture presented is one of continued inquiry into the 
working of the revenue laws of the state. In the process of their appli­
cation, much attention necessarily must be given to administration, 
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for, as has often been stated, effective administration is a highly im­
portant thing. The commission reporting in 1929 gave a section of its 
report to this matter." Its observations made in 1929 are still pertinent 
in 1936. The commission criticized the lack of centralization in the 
state's taX administrative machinery, with the corporation taxes under 
the jurisdiction of the State Board of Equalization, the inheritance tax 
in the Controller's office, the motor vehicle license tax in the Depart­
ment of Finance, and so forth. It objected to the elective State Board 
of Equalization and suggested in its place the establishment of an ap­
pointive permanent professional tax commission, going so far, indeed, 
in this respect as to condition its other recommendations upon the 
acceptance of its proposals for changes in the state administrative 
machinery. Although many other changes recommended in this 1929 
report have been by now adopted, there has been little if any change 
in the direction of the administrative reform suggested by the com­
mission. Decentralization still exists. The Board of Equalization ad­
ministers the alcoholic beverage, insurance company, motor vehicle 
transportation, sales, and use taxes, as well as assesses public utility 
property for purposes of local taxation; the Franchise Tax Commis­
sioner has charge of the bank, corporation, and personal income taxes; 
the Controller still administers the inheritance tax; and the Drpart­
ment of Motor Vehicles takes care of the state tax upon motor vehicles. 
Likewise no substitution of an appointive commission for an elective 
board has been made, or apparently is likely to be made.11 Obviously 
there is still room for improvement in California along the lines gen­
erally recognized as desirable for, if indeed not essential to, the most 
~atisfactory state tax administration. A properly constituted commis­
sion assigned proper functions would be a constructive improvement. 

If there is one thing which a survey of twenty-five years of fiscal 
history in California should teach, it is a recognition of the need for 
progressive change. Peradventure it is for others, coming later, to say 
whether in California, as elsewhere, public finance shall adhere to the 
classical and conservative standards of the past, sufficient for that day, 
or shall be so constructed that it will harmonize with the social needs 
of a different age. Heretofore we have undertaken to make the rev­
enue system conform to changing economic and social circumstances. 
It is not at all unlikely that henceforth taxation may help to determine 
what those conditions will be. In any eventuality we are forced to agree 
with Professor Commons that "governments must have revenues in 
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increasing amounts-because the social needs of education, ethics, mo­
rality, art, equality, liberty, protection of the weak, highways, health, 
recreation, grow faster in an improving civilization than do the private 
needs of food, luxury, ostentation:'"' 

The answer to these questions of fiscal policy means much to the 
commonwealth's weal or woe. Our problem in California is to adapt 
our tax system to the needs of the new day and to the needs of the days 
to come. Happily ta:~Cation is not simply the power to destroy. It is the 
power through enlightened government to build to the end that more 
of the people may share in and enjoy the advantages of advancing civil­
ization. Is it too much to hope that California, in part through the 
operation of her tax system, will take a rightful place in the vanguard 
of progressive legislation and enlightened social policy? 



NOTES TO CHAPTER X 

1 Budget of the StaJif of California for the Biennium fuly 1, 1935, to fun~t 30, 1937, 
pp. 64, 535· The constitutional provisions with respect to state indebtedness will be 
found in California Constitution, Art. XVI, sec. I. See Thlf R£venUif Laws of California 
(1936), pp. 5;1.-53, for statement of the constitutional provision and a brief comment 
upon the inte~pretation thereof. 

• Amendment adopted November 7, 19;1.2, Art. IV, sec. 34· See The Revenulf Laws of 
California (1936), pp. !)-II, for statement of the section and a brief comment upon the 
inteipretation theieof. For a description of the California budget and budgetary pro­
cedure see Rolland A. Vandegrift, "Control of State Expenditures through Budgeting 
and Budgetary Procedure;· National Tax Association, Proceedings (1931), pp. x89-2II. 

8 Budget of the State of California, 1935-1937• Part I, pp. 3-15. 
'Ibid., P· I. 
5 See "Principles of State Aid;' in Tax Policy League, Ta.rbits, val. n, no. IO (August, 

1935), for a summary discussion of these principles and problems. 
• As of June 30, 1936, registeied warrants to the amount of $49•913,562.84 Weie out­

standing. See Department of Finance, Division of Budgets and Accounts, "Monthly Sum· 
mary Financial Statement" (July 15, 1936). 

7 The net current deficiency is stated as being $43,128,553·65. See ibid. 
5 Sfflate Daily fournal, May 15, 1935, p. 37· Minority report at p. 204. 
• As reported in the Santa Monica Outlook, February;, 1936. In the issue of February 

3, it was pointed out that the Goveinor, in his address to the confeience, had presented 
eight specific recommendations to the representatives of ninety-nine California organiza-
tions. He urged the conference to: , 

1. Make definite recommendations which can be translated into effective measures for 
reducing goveinment costs and the general tax burden. 

2. Favor reenactment of the 5 per cent budget limitation law, which would guard 
against increased spending by the state and its political subdivisions. 

3· Name a committee to study the desirability of a gene~al revision of the entire tax 
system, taking into consideiation the possibility that the voters may repeal the sales and 
income taxes next November. 

4· Study the transactions or gross income tax with a view to its adaptation to the needs 
of this state. 

5. Determine how far the gove~nment is to expand itself in rendering public SeiVice. 
6. Considei consolidation of counties as a means of reducing expenses. 
7· Study the question of merging all highways into the state system as an economy 

and efliciency move. 
8. Investigate the question of duplications of the functions of gove~nment by the state, 

county, and city. 
'"Final Report of the California Tax Commission (Sacramento, March ;, 1929), pp. 

n6-132. Part of the discussion was devoted to state and part to local tax administration. 
11 The Governor's conference upon taxation passed up a proposal looking toward the 

establishment of a tax commission. Subsequendy the State Board of Equalization, seeking 
separation of liquor control from tax administration, both of which have been and are 
vested in its authority, recommended the reorganization of the board into a state tax 
commission with two representatives instead of one from the southern district in order 
to equalize representation. This proposal for an enlarged, elective board based upon dis· 
trict representation hardly conforms, howevei, to the type of tax commission envisioned 
in the commission report of 1929. 

"'John R. Commons, Institutional Economics (New York: Macmillan, 1934), p. 831. 



APPENDIX A 

f Amendment to Article XIII of the California Constitution (a new sec­
tion), as adopted November 8, 1910, and known as Constitutional Amend­
ment No. z.) 

Sec. 14· Taxes levied, assessed and collected as hereinafter provided upon 
railroads, including street railways, whether operated in one or more coun­
ties; sleeping car, dining car, drawing-room car and palace car companies, 
refrigerator, oil, stock, fruit, and other car-loaning and other car companies 
operating upon railroads in this state; companies doing express business on 
any railroad, steamboat, vessel or stage line in this state; telegraph com­
panies; telephone companies; companies engaged in the transmission or sale 
of gas or electricity; insurance companies; banks, banking associations, sav­
ings and loan societies, and trust companies; and taxes upon all franchises 
of every kind and nature, shall be entirely and exclusively for state purposes, 
and shall be levied, assessed and collected in the manner hereinafter pro­
vided. The word "companies" as used in this section shall include persons, 
partnerships, joint-stock associations, companies, and corporations. 

(a) All railroad companies, ind uding street rail ways, whether operated 
in one or more counties; all sleeping car, dining car, drawing-room car, and 
palace car companies, all refrigerator, oil, stock, fruit and other car-loaning 
and other car companies, operating ,,pon the railroads in this state; all com­
panies doing express business on any railroad, steamboat, vessel or stage line 
in this state; all telegraph and telephone companies; and all companies en­
gaged in the transmission or sale of gas or electricity shall annually pay to 
the state a tax upon their franchises, roadways, roadbeds, rails, rolling stock, 
poles, wires, pipes, canals, conduits, rights of way, and other property, or 
any part thereof used exclusively in the operation of their business in this 
state, computed as follows: Said tax shall be equal to the percentages here­
inafter fixed upon the gross receipts from operation of such companies and 
each thereof within this state. When such companies are operating partly 
within and partly without this state, the gross receipts within this state shall 
be deemed to be all receipts on business beginning and ending within this 
state, and a proportion, based upon the proportion of the mileage within 
this state to the entire mileage over which such business is done, of receipts 
on all business passing through, into, or out of this state. 

The percentages above mentioned shall be as follows: On all railroad 
companies, including street railways, four per cent; on all sleeping car, 
dining car, drawing-room car, palace car companies, refrigerator, oil, stock, 
fruit, and other car-loaning and other car companies, three per cent; on all 
companies doing express business on any railroad, steamboat, vessel or stage 
line, two per cent; on all telegraph and telephone companies, three and one-
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half per cent; on all companies engaged in the transmission or sale of gas 
or electricity, four per cent. Such taxes shall be in lieu of all other taxes and 
licenses, state, county and municipal, upon the property above enumerated 
of such companies except as otherwise in this section provided; provided, 
that nothing herein shall be construed to release any such company from 
the payment of any amount agreed to be pairl or required by law to be paid 
for any special privilege or franchise granted by any of the municipal au· 
thorities of this state. 

(b) Every insurance company or association doing business in this state 
shall annually pay to the state a tax of one and one-half per cent upon the 
amount of the gross premiums received upon its business done in this state, 
less return premiums and reinsurance in companies or associations author­
ized to do business in this state; provided, that there shall be deducted from 
said one and one-half per cent upon the gross premiums the amount of any 
county and municipal taxes paid by such companies on real estate owned 
by them in this state. This tax shall be in lieu of all other taxes and licenses, 
state, county and municipal, upon the property of such companies, except 
county and municipal taxes on real~;:state, and except as otherwise in this 
section provided; provided, that when by the laws of any other state or 
country, any taxes, fines, penalties, licenses, fees, deposits of money, or ot 
securities, or other obligations or prohibitions, are imposed on insurance 
companies of this state, doing business in such other state or country, or 
upon their agents therein, in excess of such taxes, fines, penalties, licenses, 
fees, deposits of money, or of securities, or other obligations or prohibitions, 
imposed upon insurance companies of such other state or country, so long 
as such laws continue in force, the same obligations and prohibitions of 
whatsoever kind may be imposed by the legislature upon insurance com­
panies of such other state or country doing business in this state. 

(c) The shares of capital stock of all banks, organized under the laws of 
this state, or of the United States, or of any other state and located in this 
state, shall be assessed and taxed to the owners or holders thereof by the 
state board of equalization, in the manner to be prescribed by law, in the 
city or town where the bank is located and not elsewhere. There shall be 
levied and assessed upon such shares of capital stock an annual tax, payable 
to the state, of one per centum upon the value thereof. The value of each 
share of stock in each bank, except such as are in liquidation, shall be taken 
to be the amol,lllt paid in thereon, together with its pro rata of the accu­
mulated surplus and undivided profits. The value of each share of stock in 
each bank which is in liquidation shall be taken to be its pro rata of the 
actual assets of such bank. This tax shall be in lieu of all other taxes and 
licenses, state, county and municipal, upon such shares of stock and upon 
the property of such banks, except county and municipal taxes on real estate 
and except as otherwise in this section provided. In determining the value 
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of the capital stock of any bank there shall be deducted from the value, as 
defined above, the value as assessed for county taxes, of any real estate, other 
than mortgage interest therein, owned by such bank and taxed for county 
purposes. The banks shall be liable to the ~tate for this tax and the same 
shall be paid to the state by them on behalf of the stockholders in the man­
ner and at the time prescribed by law, and they shall have a lien upon the 
shares of stock and upon any dividends declared thereon to secure the 
amount so paid. 

The moneyed capital, reserve, surplus, undivided profits and all other 
property belonging to unincorporated banks or bankers of this state, or 
held by any bank located in this state which has no share of capital stock, or 
employed in this state by any branches, agencies, or other representatives 
of any banks doing business outside of the State of California, shall be like· 
wise assessed and taxed to such banks or bankers by the said board oi 
equalization, in the manner to be provided by law and taxed at the same 
rate that is levied upon the shares of capital stock of incorporated banks, as 
provided in the first paragraph of this subdivision. The value of said prop· 
erty shall be determined by taking the entire property invested in such busi­
ness, together with all the reserve, surplus, and undivided profits, at their 
full cash value, and deducting therefrom the value as assessed for county 
taxes of any real estate, other than mortgage interests therein, owned by 
such bank and taxed for county purposes. Such taxes shall be in lieu of all 
other taxes and licenses, state, county and municipal, upon the property of 
the banks and bankers, mentioned in this paragraph, except county and 
municipal taxes on real estate and except as otherwise in this section pro­
vided. It is the intention of this paragraph that all moneyed capital and 
property of the banks and bankers mentioned in this paragraph shall be as­
sessed and taxed at the same rate as an incorporated bank, provided for in 
the first paragraph of this subdivision. In determining the value of the 
moneyed capital and property of the banks and bankers mentioned in this 
subdivision, the said state board of equalization shall include and assess to 
such banks all property and everything of value owned or held by them, 
which go to make up the value of the capital stock of such banks and bank­
ers, if the same were incorporated and had shares of capital stock. 

The word "banks" as used in this subdivision shall include banking as­
sociations, savings and loan societies and trust companies, but shall not in­
clude building and loan associations. 

(d) All franchises, other than those express! y provided for in this section, 
shall be assessed at their actual cash value, in the manner to be provided by 
law, and shall be taxed at the rate of one per centum each year, and the 
taxes collected thereon shall be exclusively for the benefit of the state. 

(e) Out of the revenues from the taxes provided for in this section, to­
gether with all other state revenues, there shall be first set apart the moneys 
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to be applied by the state to the support of the public school system and the 
state university. In the event that the above named revenues are at any time 
deemed insullicient to meet the annual expenditures of the state, includ­
ing the above named expenditures for educational purposes, there may be 
levied, in the manner to be provided by law, a tax, for state purposes, on 
all the property in the state including the classes of property enumerated 
in this section, sullicient to meet the deficiency. All property enumerated 
in subdivisions a, b, and d of this section shall be subject to taxation, in the 
manner provided by law, to pay the principal and interest of any bonded 
indebtedness created and outstanding by any city, city and county, county, 
town, township or district, before the adoption of this section. The taxes 
so paid for principal and interest on such bonded indebtedness shall be 
deducted from the total amount paid in taxes for state purposes. 

(f) All the provisions of this section shall be self-executing and the legis­
lature shall pass all laws necessary to carry this section into effect, and shall 
provide for a valuation and assessment of the property enumerated in this 
section, and shall prescribe the duties of the state board of equalization and 
any other officers in connection with the administration thereof. The rates 
of taxation fixed in this section shall remain in force until changed by the 
legislature, two-thirds of all the members elected to each of the two houses 
voting in favor thereof. The taxes herein provided for shall become a lien 
on the first Monday in March of each year after the adoption of this section 
and shall become due and payable on the first Monday in July thereafter. 
The gross receipts and gross premiums herein mentioned shall be computed 
for the year ending the thirty-first day of December prior to the levy of such 
taxes and the value of any property mentioned herein shall be fixed as of 
the first Monday in March. Nothing herein contained shall affect any tax 
levied or assessed prior to the adoption of this section; and all laws in rela­
tion to such taxes in force at the time of the adoption of this section shall 
remain in force until changed by the legislature. Until the year 1918 the 
state shall reimburse any and all counties which sustain loss of revenue by 
the withdrawal of railroad property from county taxation for the net loss in 
county revenue occasioned by the withdrawal of railroad property from 
county taxation. The legislature shall provide for reimbursement from the 
general funds of any county to districts therein where loss is occasioned in 
such districts by the withdrawal from local taxation of property taxed for 
state purposes on! y. 

(g) No injunction shall ever issue in any suit, action or proceeding in any 
court against this state or against any officer thereof to prevent or enjoin 
the collection of any tax levied under the provisions of this section; but 
after payment action may be maintained to recover any tax illegally col­
lected in such manner and at such time as may now or hereafter be pro· 
vided by law. 



APPENDIXB 

[Amendment to Article XIII, as adopted November 6, 1928.] 

Sec. 16. Notwithstanding any other provision of the constitution: 

r. (a) Banks, including national banking associations, located within the 
limits of this state, shall annually pay to the state a tax according to or 
measured by their net income, which shall be in lieu of all other taxes and 
licenses, state, county and municipal, upon such banks, or the shares thereof, 
except taxes upon their real property. The amount of the tax shall be equiv· 
alent to four per cent of their net income. 

(b) The Legislature, two-thirds of all the members elected to each of the 
two houses voting in favor thereof, in lieu of such tax, may provide by law 
for any other form of taxation now or hereaft~;r permitted by the congress 
of the United States respecting national banking associations; provided, 
that such form of taxation shall apply to all banks located within the limits 
of this state. 

(c) If it be finally determined that any tax levied upon or respecting any 
bank, national banking association, or the shares thereof, is invalid, said 
bank or association, or the shares thereof, shall be reassessed in conformity 
with any method provided by law. No claim against the state for refund 
or rebate of taxes paid shall be allowed without first deducting therefrom 
the amount of any such unpaid reassessment. 

2. (a) All financial, mercantile, manufacturing and business corporations 
doing business within the limits of this state, subject to be taxed pursuant 
to subdivision (d) of section 14 of this article, in lieu of the tax thereby pro­
vided for, shall annually pay to the state for the privilege of exercising their 
corporate franchises within this state a tax according to or measured by 
their net income. The amount of such state tax shall be equivalent to four 
per cent of their net income. Such tax shall be subject to offset, in a manner 
to be prescribed by law, in the amount of personal property taxes paid by 
such corporations to the state or political subdivisions thereof, but the offset 
shall not exceed ninety per cent of such state tax. In any event, each such 
corporation shall pay an annual minimum tax to the state, not subject to 
offset, of twenty-five dollars. 

(b) The Legislature, two-thirds of all the members elected to each of the 
two houses voting in favor thereof, may provide by law for the taxation by 
any other method authorized in this constitution of the corporations, or the 
franchises, subject to be taxed pursuant to subdivision (a) of paragraph 2 

of this section or subdivision (d) of section 14 of this articl~. 
3· The Legislature, two-thirds of all the members elected to each of the 

two houses voting in favor thereof, may change by law the rates of tax, or 
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the percentage, amount or nature of offset provided for in paragraphs I and 
2 hereof. 

4· Notes, debentures, shares of capital stock, bonds, solvent credits, deeds 
of trust, mortgages, and any legal or equitable interest therein, of the classes 
now taxable to the owner thereof and not otherwise taxed under subdivi­
sions (a) or (b) of section 14 or under section r 5 of this article, shall be 
declared in a manner to be prescribed by law and shall be taxed upon their 
actual value at the rate of three-tenths of one per cent. The Legislature, two­
thirds of all the members elected to each of the two houses voting in favor 
thereof, may by law change the rate or rates upon any one or more of the 
classes of property herein enumerated, provided, that no rate shall exceed 
four-tenths of one per cent. Said tax shall be in lieu of all other property 
taxes thereon, and the proceeds of said tax shall not go to the state but to 
such political subdivisions thereof, and in such manner, as may be provided 
by law. 

5· The Legislature shall define "corporations" and "doing business"; shall 
define "net income;' and may define it to be the entire net income received 
from all sources; shall provide for the allocation of income, for the assess­
ment, levy and collection of the aforesaid taxes, and for reassessment in the 
event of the invalidity of any tax under 2 (a) or 2 (b) hereof. Said taxes 
shall become a lien on the first Monday in March of 1929 and of each year 
thereafter. The Legislature shall pass laws necessary to carry out this sec· 
tion. The acts of the forty-eighth session of the Legislature passed pursuant 
to this section shall be effective immediately upon their passage. 



APPENDIX C 

[Senate Constitutional Amendment No. 30.-A resolution to propose to the 
people of the State of California, an amendment to the Constitution of the 
State by adding a new section to be numbered 34a to Article IV, by amend­
ing section 12 of Article XI, by adding a new section to be numbered 20 to 
Article XI, by amending sections 14, 15 and r6, by adding three new sec­
tions to be numbered 14Yz, 15Yz and r6Yz, and by repealing sections uYz 
and 18 of Article XIII, relating to taxation.] 

Resolved by the Senate, the Assembly concurring, That the Legislature of 
the State of California, at its fiftieth regular session, commencing on the 
second day of January, 1933, two-thirds of all the members elected to each 
of the houses thereof voting in favor hereof, hereby proposes to the people 
of the State of California that the Constitution of said State be amended as 
follows: 

First-That a new section, to be numbered 34a, be added to Article IV, to 
read as follows: 

Sec. 34a. Appropriations from the general fund of the State for any bien­
nium, exclusive of appropriations for the support of the public school sys­
tem, shall not exceed by more than five per centum the appropriations from 
such fund, exclusive of such public school appropriations, for the preceding 
biennium unless two-thirds of all the members elected to each house of the 
Legislature vote in favor thereof; provided, that no amount appropriated 
in excess of such five per centum shall become a part of the base for deter­
mining the maximum appropriation for a succeeding biennium. Should 
the appropriations in the budget act for any biennium exceed the limita­
tions herein prescribed, and such budget act be not passed by such two­
thirds vote, the several items of appropriation therein shall be deemed re­
duced by that percentage which the excess amount of appropriation bears 
to the total appropriation. Should the prescribed limit for any biennium 
be exceeded by reason of any other appropriation or appropriations from 
the general fund, then the appropriation first passed by the Legislature 
without such two-thirds vote, which exceeds such prescribed limitation, 
shall be deemed reduced by the amount of such excess, and all other subse­
quent appropriations from the general fund not passed by such two-thirds 
vote shall be void. Nothing herein contained shall prevent the Governor 
from vetoing any bills or reducing any appropriation therein or any appro­
priation reduced as herein provided. 

Not more than twenty-five per cent of the total appropriations from all 
funds of the State shall be raised by means of taxes on real and personal 
property according to the value thereof. 
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Second-That section 12 of Article XI be amended to read as follows: 
Se~ 12. Except as otherwise provided in this Constitution, the Legisla­

ture shall have no power to impose taxes upon counties, cities, towns or 
other public or municipal corporations, or upon the inhabitants or property 
thereof, for county, city, town, or other municipal purposes, but may, by 
general laws, vest in the corporate authorities thereof the power to assess 
and collect taxes for such purposes. 

All property subject to taxation shall be assessed for taxation at its full 
cash value. 

Third-That a new section, to be numbered 20, be added to Article XI, 
to read as follows: 

Sec. 20. The expenditures, other than expenditures to pay interest and 
redemption charges on bonds heretofore or hereafter issued, of any county, 
city and county, municipality, district or other political subdivision of this 
State, whether or not operating under freeholders charters, shall not in any 
year exceed by more than five per centum the expenditures, other than ex­
penditures to pay interest and redemption charges on bonds heretofore or 
hereafter issued, of such county, city and county, municipality; district or 
other political subdivision for the preceding year unless previously author· 
ized by two-thirds vote of the qualified electors of any such county, city 
and county, district or other political subdivision, or by a majority vote of 
the electors of any such municipality voting at an election held for that 
purpose or unless previously authorized by the State Board of Equalization 
in such manner as may be provided by law; provided that no amount ex­
pended in excess of such five per centum shall become a part of the base for 
determining the maximum expenditure for a succeeding year; provided 
further, however, that any county, city and county, municipality, district, 
or other political subdivision of this State that decreases the amount of its 
expenditures in any year or years may increase, in any subsequent year or 
years, the amount of its expenditures by the amount, or any fraction thereof, 
so reduced, or by an amount not more than five per centum of the amount 
expended in the year immediately preceding. The limitations imposed in 
this paragraph shall be effective until June 30, 1935, but the Legislature 
may impose thereafter the same limitations for such period or periods as it 
may determine; provided, however, that the limitation upon expenditurl!!i 
imposed or authorized by this section shall not apply to expenditures by or 
on behalf of publicly owned public utilities, including publicly owned fa­
cilities operated for the promotion and accommodation of commerce and 
navigation, irrigation districts, county water districts, reclamation districts, 
municipal utility districts or metropolitan water districts organized or exist­
ing under the laws of this State or to expenditures arising out of any gift, 
bequest or donation. 

On and after January x, 1935, the Legislature shall have power, by two-
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thirds vote of all the members elected to each of the two houses, to limit 
the amount of taxes which may be imposed upon real and personal property 
according to the value thereof for county or city and county purposes. 

The Legislature shall pass all laws necessary to carry into effect the pro­
visions of this section. 

Fourth-That section 14 of Article XIII be amended to read as follows: 
Sec. 14. All pipe lines, flumes, canals, ditches and aqueducts not entirely 

within the limits of any one county, and all property, other than franchises, 
owned or used by ( 1) railroad companies including street railways, herein 
defined to include interurban electric railways, whether operating in one or 
more counties, ( 2) sleeping car, dining car, drawing-room car, and palace 
car companies, refrigerator, oil, stock, fruit and other car-loaning and other 
car companies operating upon the railroads in the State, (3) companies do­
ing express business on any railroad, steamboat, vessel or stage line in this 
State, ( 4) telegraph and telephone companies, (5) companies engaged in 
the transmission or sale of gas or electricity, shall be assessed annually by 
the State Board of Equalization, at the actual value of such property. 

All property so assessed by said board shall be subject to taxation to the 
same extent and in the same manner as other property. 

All companies herein mentioned and their franchises, other than insur­
ance companies and their franchises, shall be taxed in the same manner and 
at the same rates as mercantile, manufacturing and business corporations 
and their franchises are taxed pursuant to section 16 of this article; pro­
vided, that nothing herein shall be construed to release any company men­
tioned in this section from the payment of any amount agreed to be paid 
or required by law to be paid for any special privilege or franchise granted 
by any political subdivision or municipality of this State; provided further, 
that no excise, or income tax or any other form of tax or license charge 
shall be levied or assessed upon or collected from the companies, or any of 
them, mentioned in the first paragraph of this section, in any manner or 
form, different from, or at a higher rate than that imposed upon or collected 
from mercantile, manufacturing and business corporations doing business 
within this State. 

The Legislature shall have the power to provide for the assessment, levy 
and collection of taxes upon all forms of tangible personal property, all 
notes, debentures, shares of capital stock, bonds, solvent credits, deeds of 
trust, mortgages, and any legal or equitable interest therein, not exempt 
from taxation under the provisions of this Constitution, in such manner, 
and at such rates, as may be provided by law, and in pursuance of the 
exercise of such power the Legislature, two-thirds of all of the members 
elected to each of the two houses voting in favor thereof, may classify any 
and all kinds of personal property for the purposes of assessment and taxa­
tion in a manner and at a rate or rates in proportion to value different from 
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any other property in this State subject to taxation and may exempt entirely 
from taxation any or all forms, types or classes of personal property. 

The total tax imposed on notes, debentures, shares of capital stock, bonds, 
solvent credits, deeds of trust, mortgages and any legal or equitable interest 
therein in pursuance of the provisions of this section shall not be at a rate 
in excess of four-tenths of one per cent of the actual value of such property 
and no tax burden shall be imposed upon any personal property either tan· 
gible or intangible which shall exceed the tax burden on real property in the 
same taxing jurisdiction in proportion to the actual value of such property. 

Every insurance company or association doing business in this State shall 
annually pay to the State a tax, assessed by the State Board of Equalization, 
of two and six-tenths per centum upon the amount of the gross premiums 
other than gross premiums from ocean marine insurance, received upon its 
business done in this State, less return premiums and reinsurance in com­
panies or associations authorized to do business in this State; provided, that 
there shall be deducted from said two and six-tenths per centum upon the 
gross premiums the amount of any taxes paid by such companies on real 
estate owned by them in this State. This tax shall be in lieu of all other taxes 
and licenses, State, county, and municipal, upon such companies or their 
property, except taxes upon their real estate; provided, that when by the 
laws of any other State or country, any taxes, fines, penalties, licenses, fees, 
deposits of money, or of securities, or other obligations or prohibitions, are 
imposed on insurance companies, of the State, doing business in such other 
State or country, or upon their agents therein, in excess of such taxes, fines, 
penalties, licenses, fees, deposits of money, or of securities, or other obliga­
tions or prohibitions, imposed upon insurance companies of such other 
State or country so long as such laws continue in force, the same obligations 
and prohibitions of whatsoever kind may be imposed by the Legislature 
upon insurance companies of such other State or country doing business 
in this State. 

Every insurer transacting the business of ocean marine insurance in this 
State shall annually pay to the State a tax, assessed by the State Board of 
Equalization, measured by that proportion of the underwriting profit of 
such insurer from such insurance written in the United States, which the 
gross premiums of the insurer from such insurance written in this State 
bear to the gross premiums of said insurer from such insurance written 
within the United States, at the rate of five per centum, which tax shall 
be in lieu of all other taxes and licenses, State, county and municipal, upon 
such insurer, except taxes upon real estate, and such other taxes as may be 
assessed or levied against such insurer on account of any other class of in­
surance written by it. The Legislature shall define the terms "ocean marine 
insurance" and "underwriting profit;' shall provide for the assessment, levy, 
collection, and enforcement of said tax. 
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The Legislature, two-thirds of all the members elected to each of the two 
houses voting in favor thereof, may by law change the rate or rates of taxes 
herein imposed upon insurance companies. 

The word "companies" as used in this section shall include persons, part­
nerships, joint stock associations, companies and corporations. 

Nothing herein contained shall be construed to subject to assessment and 
taxation property which is exempt from taxation under other provisions 
of this Constitution. 

Fifth-That section 15 of Article XIII be amended to read as follows: 
Sec. 15. Out of the revenue from State taxes for which provision is made 

in this article, together with all other State revenues, there shall first be set 
apart the moneys to be applied by the State to the support of the public 
school system and the State university. The Legislature shall provide for 
the raising of revenue by any form of taxation not prohibited by this Con­
stitution in amounts sufficient to meet the expenditures of this State not 
otherwise provided for and in amounts sufficient to apportion, and shall ap­
portion, to each county or city and county of this State, an amount equal 
to the entire amount required to be raised by each such county or city and 
county respectively under the provisions of section 6 of Article IX of this 
Constitution; provided, however, that all sums so apportioned shall be con­
sidered as though derived from county and city and county school taxes for 
the support of county and city and county government and not money pro­
vided by the State within the meaning of said section, nor shall any revenues 
so apportioned be regarded as appropriations from the funds of the State 
within the meaning of section 34a of Article IV of this Constitution. 

If the Legislature limits the amount of revenue which may be raised from 
taxes upon the real and personal property according to the value thereof in 
pursuance of its power so to do under section 20 of Article XI of this Con­
stitution, then the Legislature shall provide for the raising of revenue by 
any form of taxation not prohibited by this Constitution in amounts suffi­
cient to apportion and shall apportion to each county and city and county 
an amount equal to the deficiency in the revenues thereof resulting from 
such limitation, as such deficiency shall be determined by law; provided, 
however, that no tax shall be levied by the Legislature in pursuance of this 
section upon property in proportion to the value thereof in excess of the 
limitation for which provision is made in section 34a of Article IV of this 
Constitution with reference to taxes for State purposes on real and personal 
property; and further provided that no taxes upon property in proportion to 
the value thereof shall be levied in pursuance of this section for the support 
of any county or city and county government. 

No injunction or writ or mandate or other legal or equitable process shall 
ever issue in any suit, action or proceeding in any court against this State, 
or any officer thereof, to prevent or enjoin the collection of any tax levied 
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under the provisions of this article; but after payment thereof action may 
be maintained to recover, withinterest, in such manner as may be provided 
by law, any tax claimed to have been illegally collected. 

Sixth-That section x6 of Article XIII be amended to read as follows: 
Sec. x6. I. (a) Banks, including national banking associations, located 

within the limits of this State, shall annually pay to the State a tax according 
to or measured by their net income, which shall be in lieu of all other taxes 
and licenses, State, county and municipal, upon such banks, or the shares 

· thereof, except taxes upon their real property, at the rate to be provided 
~~ . 

(b) The Legislature may provide by law for any other form of taxation 
now or hereafter permitted by the Congress of the United States respecting 
national banking associations; provided, that such form of taxation shall 
apply to all banks located within the limits of this State. 

2. The Legislature may provide by law for the taxation of corporations, 
their franchises, or any other franchises, by any method not prohibited ~ 
this Constitution or the Constitution or laws of the United States. 

3· Any tax imposed pursuant to this section must be under an act passed 
by not less than two-thirds vote of all the members elected to each of the 
two houses of the Legislature. 

Seventh-That sections IzY2 and x8 of Article XIII be repealed. 
Eighth-That all laws now in effect under which taxes are levied or im­

posed shall be continued in effect until altered or repealed by the Legisla­
ture; provided, however, that immediately upon adoption of the foregoing 
constitutional amendments it shall be the duty of the Legislature to pass all 
laws necessary to carry into effect the provisions of said amendments and to 
repeal or amend all laws inconsistent therewith. 

Ninth-That a new section, to be numbered 14Yz, be added to Article 
XIII, to read as follows: 

Sec. 14Yz. The provisions of section I4 of this article as they read on May 
I, I9331 shall remain fully operative to and including December 3I, I934. 
notwithstanding any other provision in this Constitution. From and after 
January I, 1935, said provisions shall no longer be of any force and effect; 
provided, however, that any taxes assessed in pursuance thereof, prior to 
said date, shall remain fully collectible. 

Tenth-That a new section, to be numbered I5Yz, be added to Article 
XIII, to read as follows: 

Sec. 15Yz. The provisions of section 15 of this article as they read on 
May r, 1933, shall remain operative for the purpose of the assessment and 
collection of State taxes as therein contemplated to and including Decem­
ber 31, 1934, but nothing in this section shall be construed as making in­
operative the provisions of said section as amended subsequent to said date, 
in so far as they relate to other matters. From and after January x, 1935, 
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the provisions of section I5 of this article as they read on May I, 1933, shall 
no longer be of any force and effect; provided, however, that nothing herein 
contained shall be construed to affect the collection or distribution of taxes 
assessed under said section prior to January I, 1935· 

Eleventh-That a new section, to be numbered I6Yz, be added to Article 
XIII, to read as follows: 

Sec. I6Yz. The provisions of paragraph 4 of section I6 of this article, as 
they read on May I, 1933, shall remain operative to and including Decem­
ber 3I, I9341 notwithstanding any other provision in this Constitution. 
From and after January t, 1935, the provisions of said paragraph 4 shall 
no longer be of any force and effect; provided, however, that all taxes as­
sessed thereunder, prior to January I, 1935, shall remain fully collectible. 



APPENDIXD 

[Memorandum to City Attorney Ray L. Chesebro, dated August 19, 1935, 
in re public utility reassessment proceedings before the State Board of 
Equalization, prepared and submitted by Carl I. Wheat, public utilities 
counsel.] 

Pursuant to your direction, Mr. Guillou and I attended the State Board 
of Equalization hearings held at Sacramento from August 5 to 14, inclusive, 
for the purpose of listening to protests filed by various public utility cor· 
porations in respect to the assessments placed on their properties by that 
Board. Under the so-called"Riley-Stewart Tax Plan" these utility properties 
have been returned to local tax rolls, the law providing they shall annually 
be assessed by the State Board of Equalization at their "actual value;' and 
that properties"so assessed" shall be taxed in like manner and to the same 
extent as other properties on local tax rolls. 

Schedules showing proposed utility property assessments, totaling almost 
two billion dollars (full value), were prepared and distributed by the State 
Board early in June, and on August 5th these were formally adopted as the 
actual assessments. Utilities were allowed two weeks in which to ask for 
reassessment. (All assessments of tangible property were made on the basis 
of so% of the"actual value" determined by the Board's valuation staff.) 

The total of these proposed assessments on tangible public utility prop­
erty in the City of Los Angeles is approximately $132,ooo,ooo, • of which no 
less than $107,ooo,ooo represents properties of utilities which petitioned for 
reassessment. This is therefore a matter of large public importance to the 
City, and in addition to your office, the City Comptroller, the Director of 
Budget and Efficiency and the Board of Public Utilities sent representatives 
to attend the reassessment hearings. For a number of months your office has 
been cooperating with the cities of San Francisco and Oakland, in confer· 
ences with the State Board and its staff, and these cities were represented at 
the hearings, as was the League of California Municipalities. Los Angeles 
County also sent an attorney and the Chief Deputy County Assessor, whose 
presence proved to be important, since the County acts as agent of the City 
in assessing all common (i.e., non utility) property in the City. 

The companies which have property in the City and which protested 
their assessments are listed in the following table, which also shows their 

• Intangible property in the City was assessed at approximately $8,6oo,ooo, making 
a total "assessed value" on tangible and intangible property of over $1 40,6oo,ooo. The 
tangible property assessment in this City exceeds that in any County of the state, except 
Los Angeles County, by over $4o,ooo,ooo, representing San Francisco, and is more than 
double that in any other county. The importance of these assessments to the City of Los 
Angeles and its taxpayers is therefore very great. 

[2g6J 
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total assessment (both within and without the city), the amount and per­
centage of their claimed reduction, the toal of their assessment in the City 
and the proportionate reduction in assessment that would follow were their 
contentions to be upheld by the State Board in full: 

CUDIED REDUCTIONS IN AssESSMENT IN CITY or Los ANGELES 

Total Claimed 
Per- Assessment Proportionate 

T.u:payer (system) reduction in CitY of reduction 
... essment amount centage l..osAngelea in City of 

Los Angel"" 

1. Great Northern Railway .••.. ........... 80 
2. Pacific Electric Railway 

Company ..•......••.... $18,000,000 f, 6,500,000 36 8,000,000 $ 2,900,000 
3. Southern California Edison 

Compan)' ..••........... uo,ooo,ooo 30,000,000 23 7,500,000 1,700,000 
4. Sou them California Gas Com-

pany ................... 25,000,000 7,000,000 28 9,300,000 2,600,000 
5. Los Angeles Gas and Electric 

Corporation ............ , 46,000,000 15,000,000 32 35,600,000 11,600,000 
6. Southern Counties Gu Com· 

pan)' ................... 11,498,000 2,600,000 23 2,400,000 500,000 
7. Southern California Telephone 

Company ............... 65,000,000 42,000,000 65 38,700,000 25,000,000 
8. Santa Fe Railway Company .. 43,200,000 7,000,000 16 4,800,000 600,000 
9. Pullman Company .•...•.... 1,990,000 900,000 50 70,000 35,000 

10. Associated T dephone Com· 
pany ................... 5,900,000 2,655,000 45 700,000 300,000 

--- -
Totala ...........•.... $346,588,000 $113,655,000 $107,070,080 $45,235,000 

Omitting all details, the main arguments made by the several utilities 
above listed were as follows: 

I. Th( Great Northern Railway 
No specific objection was made to the assessment of its properties in Los 

Angeles, its position being that it had no through passenger service in this 
state; that it operated in California only a short line, disconnected from its 
main system, and that the California portion of its property is not now mak­
ing operating expenses. Its sole properties in this city consist of a small 
amount of office furniture assessed at $8o.oo. 

2. The Pacific Electric Railway Company 
Contending that it is not now able to operate at a profit, this company 

urged that most of its properties have only a "junk" or salvage value for tax 
purposes. It also protested the Board's values on the right-of-way lands, 
alleging that such property could be sold for litde, if anything, if rail service 
were abandoned. 

3· South(rn California Edison Company 
Contending that if taxes are collected on the basis of the State Board's 

tentative assessment, it will be forced to bear an undue share of the tax 
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burden, this company examined several assessors, in an endeavor to prove 
that had local assessors' methods been followed its properties would have 
reached the tax rolls at materially lower figures than the State Board used. 
(This contention is based upon the theory that unless utility property is 
"equalized"with common property by using the local assessor's methods 
the utility will be forced to bear an unjust proportion of taxes.) 

4· Southern California Gas Company 

5· Los Angeles Gas and Electric Corporation 

6. Southern Counties Gas Company 
The positions taken by these companies were essentially similar, and 

here again the main argument was that the methods used by the local as­
sessors in respect to common property would, if applied to the utility prop­
erty, yield figures for assessment purposes materially lower than the meth· 
ods used by the State Board. Certain striking examples of the assessments 
so complained of were offered, in respect to the items of buildings, im· 
provements and personal property. 

7· Southern California Telephone Company 
This company contends that for tax purposes its properties should be as­

sessed no more than $23,ooo,ooo (signifying $46,ooo,ooo "actual value" not 
including its corporate franchise), although at the same time it is claiming 
a fair value for rate-making purposes of $175,ooo,ooo. No more striking 
illustration of the manner in which certain large companies attempt to 
"blow hot and cold"when the public is concerned has come to the writer's 
attention in many years. In asking for reassessment the "actual value" of 
property is urged by the company to be of no weight or importance what­
ever, because of the methods being pursued by local assessors respecting 
common property. This is purely an" equalization" contention, and no proof 
was offered that the State Board had in any instance assessed any item or 
element of this company's property at an amount greater than its true or 
actual "value:' 

8. Santa Fe Railway Company 
After complimenting the State Board on the thoroughness and general 

fairness of the work of its valuation engineers in preparing the utility assess­
ment data, this company's representative urged that too little weight had 
been accorded to the element of stock and bond value. (Note.-This argu­
ment was precisely the opposite of those made by certain of the other com­
panies, notably the gas, electric and telephone utilities.} 

9· The Pullman Company 
A failure on the part of the State Board to allow sufficiently for the ele. 

ment of depreciation was alleged by this company. The Board used a de· 
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preciation of 4o%, whereas it was claimed that the company's books showed 
this item to be around 6o%. 

10, The Associated Telephone Company 
This company claimed that its buildings were improperly assessed be­

cause of a failure to "equalize"with assessments made by local assessors on 
similar common property. The contention was also made that the State 
Board had overassessed the item of materials and supplies. 

Considering the fact that this was the first assessment of its kind in Cali­
fornia; that fully 19,000 separate and distinct taxing areas or units were 
involved (in each of which a separate assessment of utility properties had 
to be made for each utility therein operating); that an appropriation of but 
$15o,ooo and only a year and a half of time were available, and that the 
value of the properties to be assessed amounted, in total, to approximately 
two billion dollars, it seems proper to state that the work of the State Board 
of Equalization and of its valuation staff, under the direction of Mr. A. G. 
Mott, has been a remarkable illustration of efficient and, as far as we can 
ascertain, wholly nonpolitical governmental effort. The fact that, out of 
over 500 utilities whose properties were assessed, only about a dozen filed 
protests is remarkable, to say the least. On the whole, while there are a few 
companies and a few items as to which we feel the assessments are some­
what low, we are convinced that an honest and determined effort was made 
to arrive at fair and reasonable values. 

The efforts of certain utility representatives to divorce values in taxation 
wholly and completely from values on which consumers are asked to pay 
a return in rates appear to be ill-advised, to say the least. The City is not 
seeking unfair values for purposes of taxation, but on the other hand it must 
insist that what is value for that purpose is definitely related to value for 
rate purposes. The contention of certain utility representatives that the two 
are wholly unrelated is as fallacious as it is unjust to the public. We cannot 
allow this attempt to procure unduly low values for taxation and unduly 
high values for rates to succeed. Somewhere there is a proper and just mean, 
and certainly the contention of the local telephone company that it should 
be allowed to earn a return in rates on an alleged "value" of $175,ooo,ooo, 
and at the same time be taxed on a basis of only $46,ooo,ooo (twice its 
claimed assessment) on the same properties is absurd. Indeed, it is so absurd 
that the very fact that this contention has been made (with a straight face) 
by this concern should have a salutary effect. 

Litigation will no doubt follow the final action of the State Board on 
these assessments, and the City should be prepared to appear as amicus 
curiae in any such court actions as may affect its interests. Moreover, the 
State Board of Equalization will in the near future be forced to commence 
the collection of data for its second assessment of utility properties. We are 
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now in a position to know the methods which are to be followed in this 
work, and the City should keep continuously in touch with the State Board 
and the othe~ cities as the work progresses, in order that its interests may 
be fully protected at all stages. In this connection it is believed that much 
more complete "returns" should be required of the several utilities, and that 
the City should request copies of such returns or access to them in the 
State Board's office. This will prove of importance not only in respect to 
taxes, but also in connection with any rate proceedings which may be 
brought by the City. 

The alleged disparity between local assessments of common property and 
the State Board's assessments of utility property may well lead in the near 
future to a movement for more centralized control over the methods and 
practices of local assessors. If this should develop, it is important for the 
City to make sure that the central, directing agency will adopt proper meth­
ods and practices. The revenues of the City are being "eaten into" in so 
many directions by state agencies that this matter of utility assessment as­
sumes large proportions, and your office should keep closely in touch with 
all phases of the situation at all times, in collaboration with the other cities 
of the state. 

It is to be regretted that the State Board did not fix a day at the close of 
its recent hearings for argument by representatives of all protesting utilities. 
Able attorneys would, in such an argument, have been found attempting to 
maintain diametrically opposed positions in respect to the reasons on which 
they were urging that the State Board's assessments were erroneous. After 
listening to the entire series of hearings, it seems improbable to the under· 
signed that any material alteration in the preliminary assessments will be 
made by the Board. However, only in the cases of the Los Angeles Gas 
and Electric Corporation and the Southern California Telephone Company 
would a complete acceptance of protestants' position materially affect the 
City's tax roll. In the cases of those companies, it is believed that the nature 
of their protests is such that, except for the correction of any possible mathe­
matical errors in the original assessment, the State Board will approve that 
assessment. In the litigation which no doubt will follow such action, this 
City should play an important part. 

I am attaching a table showing in summary form (from the State Board's 
preliminary statement) the utilities whose properties were assessed in this 
city, together with the amounts of their several assessments. Slight correc­
tions made since the preliminary statement have raised the total for tan­
gible property from $I3I,993,055 to $t321025,84o. 

Respectfully submitted, 

CARLL WHEAT 

Public Utilities Counsel 
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SuMMARY or AssESSED VALUES or PuBLIC UTILITY PROPERTIES LocATED IN THE 
CITY or Los ANGELEs, AS SHOWN IN PRELIMINARY STATEMENT BY THE VALU­
ATION DIVISION or THE STATE BoARD or EQUALIZATION, 1935 

Com-
pany Company Total Total Total 
code tangibles intangibles assessed value 

number 

151 Southern Sierras Power Com-
pany ..................... .......... $ 260 $ 260 

201 Associated Telephone Com-
pany,Ltd ................. $ 700,320 120 700,440 

321 Western Union Telegraph 
Com~any ................. 484,305 10,690 494,995 

592 The Pu !man Com}any ....... 66,560 .......... 66,560 
802 Angeles Flight Rai way ....... 9,500 15,100 24,600 
822 Court Flight Incline Railway .. 2,150 ·········· 2,150 
829 Great Northern Railway ...... 80 .......... 80 
879 Sunset Railway .............. .......... 900 900 
881 Tonopah & Tidewater Railroad 500 2,340 2,840 
886 Western Pacific Railroad ...... 1,105 .......... 1,105 
150 Southern Counties Gas Com-

pany .................... 2,389,650 900 2,390,550 
856 Pacific Electric .............. 7,946,690 12,320 7,959,010 
856 Pacific Electric Railway 

Motor Eq~ment ......... 186,750 .......... 186,750 
580 Pacific Fruit xpress ......... 610,085 ·········· 610,085 
303 Southern California Telephone 

Company ................. 38,712,845 2,690 38,715,535 
124 Los Angeles Gas and Electric 

Corporation .............. 35,616,510 5,684,900 41,301,410 
845 Lo~ Angeles Railway Corpora-

tJon ...................... 7,248,560 76,010 7,324,570 
148 Southern California Edison 

149 So~~~f:calii~r~.i~ ·G~ C~~~. 7,519,490 2,980 7,522,470 

pany ..................... 9,302,780 2,237,710 11,540,490 
264 Mackay Radio .............. 4,690 ·········· 4,690 
719 Railway Express ATency ...... 347,735 3,240 350,975 
843 Los Angeles and Sa t Lake 

Railway .................. 5,007,755 480,410 5,488,165 
854 Outer Harbor Terminal. ...... 6,960 .... 79~426 6,960 
872 Southern Pacific Railway ..... 10,901,815 10,981,235 
295 San Fernando Telephone 

Company ................. 44,490 .......... 44,490 
306 Sunland Rural Telephone 

Company ................. 23,960 30 23,990 
701 California Merchants Associa-

tion ..................... 150 .......... 150 
706 Fast Freight Forwarding 

Pa~{fi~Kf~f~; :r;~~sp~rt · · · · · · 100 .......... 100 
716 

Company ................. 140 .......... 140 
804 Atcheson, Topeka and Santa 

Fe Railway ............... 4,857,380 2,670 4,860,050 

$131,993,055 $8,612,690 $140,605,745 
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