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INTRODUCTION

THE writer’s interest in industrial disputes began as an
undergraduate when by chance he witnessed for the first time
a miners’ strike outside the city of Birmingham, Alabama.
The author was impressed by the fact that here were groups
of men who not only did not want to work themselves but
objected to anyone else’s working. The economic philosophy
“that if a laborer doesn’t want to work, he can quit,” was at
that time clear in the writer’s mind. The additional impression
gained from this incident was the apparent lack of any legal
agencies of control. These men, both the strikers and the strike
breakers, seemed to be of necessity engaged in a miniature civil
war. These interests carried over into my graduate studies, with
additional emphasis gained in courses in social legislation, the
community, and public law. In 1934 further information was
gained by a summer spent in Harlan County, Kentucky.

In many ways I am glad that this study of federal legisla-
tion, which deals in particular with four great industries at-
tempting to meet the problems of a changing world industrial
system, can appear at this time. It is perhaps true that both
the industrialist and the employee are today more willing to
consider the foundations of national security in terms of human
welfare. At this time, too, more minds are putting their best
thought upon the conditions and success of democratic govern-
ment than in any previous time of our history.

This is important because we can better understand our
weakness and our strength when we see more clearly the clash
of ideals which is revealed in our industrial and political and
national life. This understanding was never more needed simply
because now the first steps are being taken to direct our na-
tional industry by cooperation rather than by industrial war-
fare. If reason and justice fail within the national community,
they are certain to be defeated in the local states.

The thirty-nine years covered in this study have been revolu-
tionary in their effect upon the employer, employee, the general

21



22 INTRODUCTION

public, and upon the working of their government. This period
is very important in judging the development of the political
and industrial labor movement in our modern democracy, for
it shows what the security of the wage earner has meant in
changing old social and governmental institutions. In a sense
it is a record of what the common man has thought of his
working conditions and his judgment of the society in which
he has been living. Within our national life there has been a
growing consciousness demanding a security for the worker
not provided for in the old forms and by old institutions. The
World War, 1917-18, left deep furrows in our national life;
and from the resulting changes made by industry for military
consumption a new order of production developed, giving the
modern state a duty to reorganize its economic and social life
on a new basis.

This study surveys primarily the federal legislation of the
twentieth century dealing with the industries named, but it is
obvious that social legislation cannot be divided nicely into
either historical periods or particular industries. This seems an
especially sound view to take when the legislation on industrial
questions in the United States is to be studied. For the genius
of the democratic method seems to lie in the gradual evolution
of social thought, each generation making plainer its will. Our
industrial codes of the present time, in all their detail and
complexity, had at least to some extent their beginning in the
factory legislation of England, and the security legislation of
Bismarck’s Germany. The aim behind our national legistation,
whether it was safety, social security, or well-being generally,
has had to be realized slowly within an industrial system which
could be changed only as men were convinced that it should
be changed. Then there followed that slower process of chang-
ing the ideas of men about their government; that process is
going on at this time. Therefore, this study, though it deals
primarily with a definite number of years, provides a survey
of the federal labor legislation covering the industries selected
from 1goo to 1939. Furthermore, it takes into account the
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application of the machinery of government to changed social
and economic conditions as a means for adjusting its complex
industrial organization.

While this study of federal legislation affecting industrial
disputes deals chiefly with the period of 1900-1939, yet in
many of its incidental aspects it covers more than a half cen-
tury, beginning with the Interstate Commerce Act (1887) ex-
tending through the Fair Labor Standards Act of 1938 and
the amendment of the Social Security Act of 1939. Federal
legislation has been only a small part and until recently a rela-
tively unimportant part of governmental action in dealing with
industrial disputes; state legislation and judicial action in ap-
plying the principles of the law not embodied in statutes have
played the larger role. But the time has come when the unify-
ing action of federal authority has become necessary in our
complex and interdependent community of states in order to
supplement, not supplant, state and local regulation.

The dual nature of our government—federal and state—
with different spheres of action, each supreme and independent,
has made it difficult to legislate, both by national and state gov-
ernments. This dual nature is probably the hardest feature to
grasp but it is, nevertheless, one of the most important, Besides
this dual nature of our government, under the Constitution of
the United States and the state constitutions the courts have the
last word as to whether a statute is within the power of the
law-making body and therefore valid. With their wide powers
to invalidate statutes under vague and general provisions of the
Constitution, the courts can render the products of the legis-
lators ineffective, even after immense labor and effort have
been expended upon them. In many instances not even the most
careful examination of decided cases or a most thorough study
of the principles of constitutional law will make it possible for
the legislator to be sure that his law will be accepted by the
judge as constitutional. Thus, to the difficulty of determining
the wise thing to do in an important social situation is added
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that of fitting the solution to the accepted principles of consti-
tutional law, both federal and state,

Let us take, for example, some of the laws passed by both
the state and federal governments which have been held to be
unconstitutional. Some of the earliest state attempts to regulate
the railroad industry by law were undermined by the Wabash
decision. This decision laid down the principle that no state
could adopt regulations affecting the movements of commerce
among the different states. Of equal importance, however, are
the laws passed by the federal government which have been
held to be unconstitutional. In 1916 a law which was expected
to prevent the employment of children under fourteen years
of age and otherwise regulate child labor was passed by Con-
gress under the authority to regulate interstate commerce and
as part of such regulation. The law was held to be unconstitu-
tional in 1918 on the basis that it was not within the authority
of Congress to prohibit the interstate transportation of goods
on which children under fourteen years of age had worked.

In 1919 Congress repassed this child labor law, with the
same end in view, under the taxing power, This, too, was de-
clared unconstitutional on the greund that it was not a
legitimate use of the taxing power but served only as a penalty.

The history of our minimum wage laws serves as a further
illustration to bring out the conflict and influence of state and
federal legislation. In public employment it has been frequently
decided that the legislature may rightfully regulate wage rates
as well as other conditions of labor. The legality of state regu-
lation of wage rates in private employment has had a less cer-
tain history.

Not until 1914, when the United States Supreme Court left
in force a previous decision of the Oregon Supreme Court in
favor of the state’s minimum wage law, did the question seem

1 Wabash, etc, Railway Co. v. llinois, 118 U. S. 557 (1886), discussed
in Chapter VI of this work.

2 Hammer v. Dagenhart, 247 U. S. 251 (1018). See Chapter VIII for a
discussion of legislation regulating child labor.
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settled.® Favorable verdicts were also handed down by the
Supreme Courts of Arkansas, Massachusetts, Minnesota, and
Washington, )

Meanwhile the minimum wage law of the District of Colum-
bia had come before the United States Supreme Court, and
that body had rendered an adverse opinion.' In 1925 the
Arizona law came to the Supreme Court, which merely sub-
mitted a memorandum holding that it was bound by the Ad-
kins Case.® In 1927 the Supreme Court rendered a similar ad-
verse decision on the Arkansas law.® Following the Adkins
case many state and federal courts followed that decision. As
late as March, 1936, the highest court of New York invalidated
that state’s minimum wage law of 1933. The United States
Supreme Court likewise ruled the New York law unconstitu-
tional on the basis of the Adkins case.” While the Court was
preparing this decision, the Washington State Supreme Court
handed down an opinion upholding that state’s minimum wage
law of 1913.°

When an appeal was taken from this decision to the United
States Supreme Court, that Court was moved to reconsider the
principles laid down in the Adkins case. The result was a com-
plete reversal of the earlier ruling that had been followed since
the Adkins case.®

In the discussion of federal legislation an attempt has been
made to analyze the laws and give some account of the con-
ditions and influences that led to their passage, as well as of
their practical operation. For the most part, attention is con-
fined to federal legislation, but in some cases an analysis of
certain state legislation has been necessary in order to under-

3 Stettler v. O'Hara, 69 Ore. 519, 139 Pac. 743 (1914), 243 U. S. 629 (1917).
4 Adkins v. Children’s Hospital, 261 U. S. 525, 43 Sup. Ct. 304 (3923).
5 Murphy v. Sordell, 269 U. S. 530, 46 Sup. Ct. 22 (1925).

6 Donham v. West Nelson Mfg. Co., 273 U. S. 657, 47 Sup. Ct. 343 (1927).
7 Morehead v. People ex re Tipaldo, 56 Sup. Ct. 018 (1936).

8 Parrish v. West Coast Hotel Co,, 55 Pac. (2nd) 1083 (1936).

9 West Coast Hotel Co. v. Parrish, 300 U. 8. 379 (1036).
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stand the meaning and effect of the national law. Also, this
study has dealt chiefly with labor problems and legislation in
the United States, although some reference is made to the
legislation of Australia and Canada for the sake of comparison
and contrast,

Some attempt will be made to discuss the problems presented
from the standpoint of the pressure of labor, the extent of
employer organization, social and economic conditions in-
volved, political machinery employed and the collective re-
sponsibility generally recognized and accepted.

Contemporary industrial disputes and attempted legislation
to remedy the situation have again given special prominence to
the whole matter of the legal status of labor and industry.

If further evidence was really needed, the experience of
American industry of the last few years must have convinced
thoughtful men throughout the country that industrial-labor
relations definitely should be regulated by law. The problem is
more widespread and the difficulties more acute. Recently labor
has followed the example of capital and now has an economic
and political program. Each year labor extends its activities
further into politics.

We have grown accustomed to the idea of capital as a political
and social force, but while the growth of labor as such a force
has not perhaps been so apparent it is no less real. Labor is now
claiming a voice in national councils and insisting upon a voice
in formulating policies of national import. It has discovered
that its security and the maintenance of high standards of liv-
ing depend upon a universal organization. Labor, therefore,
seeks to use its growing influence in national politics in the
attainment of that end.

On the other hand, the men who after each industrial war
saw its futility, have endeavored to construct a policy of in-
dustrial peace. They saw the close connection existing between
world peace and an industrial one; and that industrial peace
like world peace can be established only if it is based upon
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social justice. That degree of justice, however, did not seem
attainable without federal intervention in industrial relations.

Moreover, as industrial strife was to be averted by a method
of discussion and honest investigation, so social justice was to
be promoted ; labor conflicts were to be avoided through a policy
of cooperation between labor, capital and government,
periodically defining and restating their respective rights and
duties to and through disinterested national agencies.

Finally, the development of national trade and interstate
commerce demanded that the cooperation should be national
and should be expressed in the terms of national legislation,
Out of this grew the National Labor Relations Act and the
Railway Labor Acts. These, briefly outlined, are the various
currents which have given rise to the National Labor move-
ment,

The present national labor policy seeks to promote the ad-
justment of labor conditions and to do generally in the field
of labor economics what the national government has been
doing in other fields of national regulation. It hopes to bring
together in a spirit of friendly cooperation representatives of
capital and employers, labor and workers, and the public.

Some of the national laws, particularly in transportation,
have stood the test of time and have already built a background
of achievement. Such enactments are steadily increasing in
importance and influence. The program of national labor leg-
islation as embodied in the National Industrial Recovery Act,
the Social Security Act, the National Labor Relations Act, and
the Fair Labor Standards Act of 1938, as well as other acts
relating to railroad labor and coal industry, represent one of the
most significant steps in the history of industrial relations in the
United States, From the legislative and judicial point of view,
this study is more or less exhaustive; whereas from the stand-
point of labor disputes it has been necessary to limit the scope
to the more typical American industries, such as the railroads,
coal, steel, and automobile industries, and in point of time to
the period from 1900 to 1938. These industries were chosen
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because one represents a long-standing company-union indus-
try; another, a highly unionized industry; while the railroads
represent an industry highly regulated under the interstate
commerce powers of the federal government and the auto-
mobile industry one that is comparatively new and for the most
part prosperous under the domination of private enterprise with
little government interference.

The evolution of a national labor policy finding expression
in much recent labor legislation has necessarily been considered;
and it is hoped that this study may contribute to an explana-
tion of why labor has officially entered upon a national stage
of development, and something of the sociological and political
background, the genesis, structure and achievement of a nation-
wide cooperation between labor, capital and government.

For some time the author has been interested in legislation,
both national and state, as a means of settling industrial dis-
putes. The method used, however, has evolved for the most part
around federal legislation. The source material has been gath-
ered from state and national statutes, presidential orders, and
state, federal and United States Supreme Court decisions.
Also, annual and quarterly reports from the Board of Direc-
tors of the United States Stee! Corporation have been used.
The reports of special commissions have been utilized especially
in the case of coal. The Legislative Review and Summaries,
published quarterly by the American Association for Labor
Legislation were used in this study and will serve to continue
their utility as new legislation occurs, It must be noted that
the substance of the law and not provisions for enforcement is
primarily presented in this study. Statistics have been used only
for comparison and contrast of numbers of employees involved
at a particular time or the amount of time or money losses to
labor, industry and the general public.

The treatment of this subject has encountered two embar-
rassments: first, the unavailability of private papers of states-
men and industrial leaders; second, the difficulty of securing
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a correct perspective in viewing events so recent as much of our
federal labor legislation.

This study aims to give a clearer understanding of the
development and present position of federal legislation as a
preliminary to further improvement of the law and its ad-
ministration. It does not pretend to give a complete survey, nor
does it make an attempt at formulating a social program. But
the approaches to a difficult problem here made, from the
historical, comparative, and critical sides, seemed not only
worth making as a part of an apprenticeship in legislative in-
vestigation but were of such value that they are worth printing
for the use of others who may be studying the same problem.
A foundation tessellated, but firm so far as it goes, is here laid
for further ameliorative, constructive work in national legis-
lation as a means of preventing industrial disputes.

Acknowledgment is here made of the courteous assistance
of the United States Department of Justice, the Department
of Labor, the National Mediation Board, and the officers of
both the Committee for Industrial Organization and the
American Federation of Labor. Especially to Dr. Samuel Mc-
Cune Lindsay, in whose research seminar the author developed
additional interest in social legislation, perhaps more than to
any one person his thanks are due. Many of the suggestions
embodied in the manuscript originated with Doctor Lindsay,
and without his patience and care the work would' probably
not have been finished.

T.R. F.
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