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Competitive and Co-operative
trends in Federalism
I

All systems of guvernment are merely arrangements and contrivances
for determining the location and the use "of coercive power which is
needed to hold society together, to prevent and punish the unsocial con-
duct of individuals and groups and to promote the common good and
the general welfare. As such they have only an instrumental and not
a final value. They are therefore to be judged as all tools are judged
by the utility and the effectiveness they possess in fulfilling the purposes '
for which they are the means. They are ‘not to be considered as ends
in themselves. There is -therefore no reason why one should become
fanatical about this or that system of government and worship it blindly
as if there is something sacred about it. It is with this attitude that one
should approach the study of federalism or unitarism off any other system
of government for that matter. *

~ The essence of federalism as a poIitical arrangement consists in this
that the power which is needed in a soc1ety to secure, maintain and pro-
mote the common welfare is Iodged in. and exercised by two,govern-
ments each supreme in a particular sphere demarcated for it in a costitu-
tion which is not subject to alteration or modification’ by the unilateral
action of either, and which also provides the necessary institutional safe-

. guards against either government encroachlng on the sphere allotted to
the other. One of these governments is spoken of as the central or the
federal or the union government and its territorial jurisdiction extends to
Jthe whole of the area constituting the federation, The other government

" is referred to as the state or the provincial government and its territorial -
*jurisdiction is restricted to a portion of the area of the federation, Natural-

ly the public in a federation have to look to the central government for the
provision of some of their needs and to the provincial or state govern-

, meats for the provision of some other needs of theirs. It is this division
of power and responsibility between two autonomous governments in-

W * Cocksurn—Australian Convention Debates 1891, pp. 193-9,
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stead of their being concentrated in one central goverament that dis-
tinguishes federalism from unitarism.

-All problems peculiar to federalism arise out of this division. A .
study of federalism is a study of the forces that cr:ate the need for a
dualism like this, the attitudes which it generates aminz the public to-
wards the two governments and the effect which it produces on the ex-

tent and the quality of the general welfare enjoye ! by the members of
the community,

The key t6 a proper understanding of these problems aad to a dis-
covery of correct solutions - to them lies in an adequate appreciation of
the fact that under certain circumstances federalism is the only form of *
government that is appropriate to a country and to the people inhabiting it.
Federalism is invarjably the result of the unwillingness of the pedple of a
country ta submit themselves to one ceatral authority in all governmental
matters. It also implies an aversion to majority ru e in all spheres of life.
This unwillingness and aversion are the outcome of the cxistencz of cleav-
ages among the people due to differences in respect of race, language, re-
ligion or culture or to economic differences arising out of the vast size of
th:z country, the unequal distribution of its natural resources and the vary=
ing levels and directions of the material develop.n:at of different parts
and regions in it. Whatever may be the geogr iphical, the historical and
th: sociological reasons for this uawillingness of th: peopl:z to submit to

the rule of one central authonty and the dictates of 2 numerical majority
- in all spheres of life the result is to make the federal form of government
inevitable. Moreover thz public will feel frustrated if a unitary form of
gavernment is established und:r circumstances like these. It therefore
follows that the preservation of a federal system becomes an 1mportant
element in what the public consider to be theic common interest. It is
on this assumption that federalism alone is appropriate to certain coun-
tries and under certain circumstances that the competitive and the co-
operative factors that are present in it are taken up her: for consideration,

Competition for power is inherent in federalism. It is not the re~
sult of federalism but it is the general atmosphere that pervades it. The
material and the moral forces that make federalism a political necessity
are also the forces that create this competition. Each of the two govern-
ments existing side by side in a federal system is anxious to acquire and
retain as much power as possible and to exercise it without any kind of
interference from the other, This competit'on is seen not merely as

* Roscog Pounp—F, ederalism as a Democratic Process (Rutgers) pp. 16-18,

’



Competitive and Co-operative rends in Federalism. 8

between the centra] and state governments but also among the state
governments themselves. Referring to the United States it is observed
by a writer § that “ inter-governmental r.lations ...... resemble foreign
relations in_many respects. They are characterised by conflict and com-
petition, ’ What is true of the United States is more or less true of the
other federations. In many cases the cont:st is not waged directly and
openly by one government against another. The conflict is really be- .
tween different sections of the public——some supporting one governmert
and some supjporting another. This is quite natural and it is all the more
so in a democracys and federations are po sible only where democracy
exists. There are certain groups and interests who get an advantage if
a particular power is exercised by the State governments and there are
other groups and interests who stand to gain if the same power is exer-
cised by the centre, It is pressure groups of this sort that generate con-
flicts for power. The question‘however is not what the social forces
are which influence the competitive rzce for power characteristic of a
federal system. The point to be stressed is that there is such a race ard
that it is one of the unavoidable consequences of the presence of autono-
mous governments functioning side by side within the same area,

In a’l_ federaliy—organ1=ed States there are two schools of polmcd
thought and action and the constitutional history of federations is pre-
dominantly the history of controversies between them and their practical
outcome. There is the school of centralisers who contend that public
welfare is best promoted by more and more power being lodged in tle
central gowernment. A strong centre coostantly growing stronger ard
stronger is theic battle cry. There is the other school which stands for
the autonomy and th: rights of the States, which believes in decentralisa-
tion and is opposed to any increase in the power of the centre. It is
therefore a characteristic feature of all federations that discussions of pub-
lic issues and measures are coloured by the presence of these rival atti-
tudes among the publ c.* \These issues are not examined and settled
directly on the basis of their merits but in many cases on the basis of the
effects they are hkely to have on the balanc: of power as between the
centre and the units. These schools have influenced the course of deli-
berations of all constituent assemblies that framed the constitutions of
modern federal states and they have continued to exercise their influ-
ence on the subsequent functioning of their governmental systems.

§ WILI.IAM WITHERS-——Puth Finance, p. 871,

* HERMAN FINER — Theory and Practice of Modern Gavemment
(1919), P15, .
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They have had their representatives among the body of citizens and in
the academic circles. Political parties have been organised on this basis.
In all organs of government-—the legislature, the executive and even the
judiciary-there are to be found the champions of centralism épposed to
the advocates of States’ rights. This is the main feature of the politics of
the federal states.

It does not make any difference to this contest for power whether
the federation is the outcome as in the United States, Switzerland and
Australia of a union of states which before the uaioa possessed all powers
of government aad which are therefore called upon to part with some of
their powers to a central government newly created or whether it is the
outcome as in Canada and India of the loosening of a uniiary system under
whichi it is tke central government which previously possessed ani exer-
cised all powers that is called on to part with some of them to auto-
nomous units newly created. In either case there is the question of.
parting with power and the champions of centralism and of States'
rights are as active in one case as in the other, The process therefore
out of which the federation emanates does not modify the intensity of
the contest although it has naturally some influence on the outcome of
the contest and the final distribution of powers between the centre and
the units. The strong centre for which provision has been made in the
constitution of Canada and India illustrates this to some extent.

To many it may appear strange that there should bz a contest at all
over a question which is capable of an easy and scientific solution. They
are likely to point out that all are bound to accept as sound the priaciple
that the central government should exercise control over all matters of
nat:onal and general importance and that the units should exerci e
control over matters of provincial and local imporiance and that the dis-
tribution of powers should pioceed on this basis. But the fact is that the
principle is sound in theory while it is very difficult of practical applica-
tion. It is oaly certain matters that wear a clean-cut national or provincial
aspect. There are many more which may equally reasonably be placed
within the jurisdiction of either the centre or the units., Education, latour
welfare, marriage, public health, marketing, transpart and unemploym«nt
relief are some of these matters. An analysis of the actual distribution of
powers in federal constirutions shows how several items included within
the jurisdiction of the centre ia some federations are placed withia the juris-
diction of the units in cthers an{ this indicates that there is room for much
difference of opinion in regard to the application of the priaciple referred
to. This taken along with the inherent dislike of majority rule which is

~
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the force behind federalism results in the principle being made use of by
each party in support of the particular stand it takes, It has not therefore
proved to be of much value in removing or in weakening the contest for
power.

One quest.ion round which the battle between the centralists and the
autonomists is waged is where the resxduary powers are to be jo:ated.
The autonomists have generally been anxious to leave to the central govern-
ment only a number of specified powers and grant to the units all the un-
spesified residuary powers. The centralists have been equally anxious
to follow the opposite method of leaving to the units only a2 number of
specified powers and locate the residuary powers in the centre. Both
schools of thought invariably proceed on the assumption that the govern-
ment in which the unenumerated residuary powers are located is bound
to bz the stronger government. This assumption played a vital part in
the framing as well as in the ratification of the constitution of the United
States. To the contention of the advocates of States’ rights that the -
new federal government would in course of time grow so powerful as to
supersede the States altogether and reduce them to “mere corporations”
the defenders of the constitution gave an effective reply by pointing out
that the new government had only specific and enumetated powers and
therefore possessed no authority except in those spheres where it had re-
ceived a clear and definite grant while the States had powers of a
numerous and indefinite character reserved to them. || In Canada where
the large volume of vocal public opinion was in favour of a strong cen-
re, the device adopted for securing this objective was to ‘enumezrate the
powers of the provinces and leave the residuary authority to the centre,
So great was the significance atiached to this feature by the founding
fathers of the Canadian Constitution that Mr. John A. Macdonald the
most famous of them all observed: “ In framing the consiitution, care’
should be taken to avoid the mistakes and weaknesses of the United
States’ system, the primary error of which was the reservation to the
different states of all powers not delegated to the General Government, We
must reverse this process by establishing a streng central government,
tc which shall belong all powers not specifically conferred on the preo-
vinces,” * This assumptmn has also exercised a large amount of influence
in the making of the constitution of Ind’a. At the Round Tzable Con-
ferences held in London before the Government of India Act of 1935 was

| The Federalist ( Everyman's Library ), p 287,

* KenNepy {Ep)—Statutes, Treaties and Douments of th: Canadian
Constitution, p. 558,
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passed there were fierce and bitter controversies between the representa~
_tives of the Muslims who stood for 2 weak centre and strong provincial
governments and who consequently pressed for the location of residuary
powers in the provinces and the representatives of the nationalists and of
the Hindus who pleaded for a strong centre and therefore for the location
of residuary powers in the central government.§ No compromise between
the two sections was possible and the result was the drawing of three
separate lrsts of powers—an exclusive central list, an exclusive provincial list
and a concurrent list—and conferring on the Governor General the authority
to decide which of the governments should exercise power on any of the
residuary- matters not enumerated in the three lists. * The proceedings
of the Constituent Assembly which framed the Constitution of the Re-
public of India also point out how great was the importance attached by
the constitution-makers to the question of the location of residuary
powers. In the original resolution on aims and objectives moved at a time
when there was hope of the Muslim League agreeing to a United India
there was a definite statement that the residuary powers should be located
in the units. T But when the partition of the country became a fact and
when the need for accepting the point of view of the Muslim League dis-
appeared the Assembly declared itself in favour of the location of the resi-
duary powers in the centre and it is on this basis that the present consti-
tution of India has been framed. **

But all this fight regarding the location of residuary powers appears
in the light of history and experience to be unnecesary and uncalled for.';
There is no connection between the strength of a government and the
location of residuary powers in it. The location of these powersin the
units in the United States and Ausiralia has not stoad in the way of the
continuous and steady expansion of the powers of the centre.  Similarly,
the location of the residuary powersin the centre in"Canada has not contri-
buted to the strength of the centre to the extent to which it was expected
to do so by the founders of the constitution and it has not prevented the
provinces from enjoying all that autenomy which the States in the United
States enjoy. The history of the German Republic where the residuary

§ VERKATARANGAIYA—Federalism in Government (Andhra University,
1935 ) Chapters I1I and V1.
*  Government of India Act, 1933, Seventh Schedule and Section 104,
1 Constituent Assembly Debates, Vol. I, p. 57.
**  Jtem 97 in List I -— Union List, in the Seventh Schedule.
| VeNRATARANGATYA-—Fzderalism in Government (Andhra University,
1933 ) pp. 103-6,
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powers were located in the units tells the same story. As was observed by

the Royal Commissicn on the Australian Constitution: “The choice bet-

ween giving the specific or residuary powers to the Commonwealth Par-
liament does not itself determine the relative importance or extent cf
thz two spheres. The question depends upon the nature and scope of
the specific powers.”” * All the same the location of residuary powers has
all along'been in the fore-front of the controversies on the subject of dis-

tribution of powers.

It has already been pointed cut that the contest for poweris not
only as between the centre and the units but also among the units them-
selves. The question at issue in this connection is whether the units in the
federation should have equal or unequal powers and what devices should
be incorporated into the constitution in order to make equali‘y effective.
Except in the federalism of the German Empire and of India under the
Government of India Act of 1935 the principle of equality wa sgenerally
recognised. In the United States, Canada, Australia and Switzerland
federations were on the whole the result of voluntary effort on the part
of the units. The federal union was not forced on them by an external
authority like the British in India in 1985, The units therefore would
not have agreed to any Union unless equality in respect of the powers
they enjoyed was guaranteed to them and this is what is found in those
constitutions., In the German Empire certain units like Prussia, Bavaria
and Saxony enjoyed powers in excess of those conferred on the other
uni*s. In the federation of India under the Act of 1985 the Indian States
had more powers than the Provinces and this was the reason why that
federation was spoken of as a federation of disparate units.t Much of this
disparity has disappeared in the constitution of the Republic of India al-
though on a strict analysis it is found that during what is called a period
of transition the States in Part B— which are the old Indian States—are
subject tc greater control by the centre than' the statesin Part A.|| In
the United States and the other federations where the principle of equali-
ty was recognised the controversy turned more on the safe-guards to be
provided to make the equality really effectve. This was the great issue
in the Convention that framed the Constitution of the Uni’ed States, The
small states were afraid that the centre might be dominated by the big

* Report,p. 7
t Joint Parliamentary Committee Report on thé Govemment of India
“Bill 1985, Parg 29. :

l| VENRATARANGAIYA—Article on States in Para B, Indian joumal of
Pdlitical Science, Conference Number, 1950,
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States with their numerical majorities and that this would undermine the
theoretical equality guaranteed by the constitution. They therefore fought

- for equality of representation in the central legislature and succeeded in
bringing about the ‘ Great Compromise " under which they ‘secured
equality of representaticn in the Senate. T This example was followed in
several other federations like Austrlia and Switzerland.

The conflict over the distribution of powers which begins in the con-
stitution-framing assemblies 'does not end there. Itis continued even
-after the constitution is framed and put into effect. The ouly difference

is that the arena where the contest is carried and the method adopted to
carry it on undergo a change. It is in the legislatures, the executive
ccuncils and above all in the courts of justice that the battle comes to be
waged and the battle centres not around the powers specifically assigned
or reserved to one or the other government but around the meaning and
scope of 'he powers so assigned. Those who stand for a strong centre as
well as thosz who stand for the autonomy and the rights ef the units accept
as valid the scheme of distribution of pcwers as embodied in the constitu-
tion but they now begin to quarrel bver its interpretation, - The centralisers
give to it a broad meaning so that the central government might exercise
authority over as wide a field as possible. The autcnomists on the other
hand insist on a narrow interpretation so that the sphere of the centre
might be circumscribed and the sector within the jurisdiction of the units
might beccme as extensive as possible. The contest therefore becomes a
contest between the broad and the strict counstructionists of the constitu-
tion, an{ it continues to be an unending contest, ‘This has left its indeli-
ble mark en the development of the actual as distinguished from the theo-
retical distribution of powers in all modern federations and especially in
the United States, Canada and Australia. '

Among the statesmen of the United States in the period before the
Civil War, Hamilton stood for broad construction while Jefferson was for
strict construction. § Both of them relied on that clause in the Constitu-
tion which empowered the Congress: “to make all Laws which shall be
necessary and proper for carrying into execution the foregoing ( the enu-
merated ) powers, and all other powers vested by this Constitution in the
Government of the United States, or in any Department or Officer there-
of . It was on the precise meaning and scope of the words “necessary”’

Tt Avrrep H. KeLLy & WINF!;ED A, HareisoN—The American Con-
stitution-; Its Origins and Development, pp. 1950,
§ F, G, WiLsoN~ The American Political Mind, Ch. 7, -
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and “proper” that differences of an irreconcilable character arose between
the two statesmen. Jefferson argued that the term “n ecessary”” should be
taken in its strict sense and not in the sense of “ convenient” and that
no means should be considered necessary for the execution of any of the
specific powers except those without which the grant of the power would .
be nugatory. To this Hamilton replied : * It is certain that neither the
grammatical nor popular sense of the term reqmtes that ‘construction.s..
The whole turn of the clause containing it indicates, that it was the intent
of the Convention, by that clayse, to gwe a liberal latitude to the exercise
of the specified powers. The expressions have pecu liar comprehensive-
ness,...” - When Jefferson declared that the bill inc orporating and esta-
blishing a national bank was unconstitutional on the ground that  the
power to incorporate anything was not delegated to Congress, that none
of the general clauses of the Constitution was broad enough to authorise’
such incorporation and that the authority for it could not be derived
either from the * General welfare " clause or * necessary " and “proper”
clause, Hamilton asserted that (1) “every power vested in a government
i8 in its nature sovercign, and includes, by force of the term, a right to
employ all the means requisite and fau'ly applicable to the attainment of
the ends of such power, (2 ) that it is unquestionably incident to sover~
eign power to erect corporations. . .,in relation to the objects intrused to
the management of the government; ( 8 ) that there are *‘implied * and
* gesulting ™" powers as well as “ express " ones; and ( 4 ) that the powers
contained in a constitution of government, espe cially those that concern
the general administration of the affairs of 2 country, its finances, trade,
defence, etc, ought to be construed hberally in advancement of the public
ood "

" Hamilton and his party of ihe Federalists were staunch believers in-.
what came later on to be called the philosophy of the positive State., = It
was their faith that the State should play an active and direct part in  pro-
moting the general welfare of the community and this naturally led them.
to the advocacy of the doctrine of broad construction of the powers assiga-.
ed by the constitution to the Central Government. The protection of
private property, the maintenance of a sound system of credit both public:
and private, the strengthening of the bonds of national unity, the suppre-
ssion of the revolutiopary doctrines imported from France and found to:
be subversive of peace and order, an extensive use of the powers of taxa-
tion, the expenditure of surplus federal revenues on measures of
internal development and above all 2 system of “protective tariffs’ for
the encouragement and promotion of -manufacturing industries were
some of the items io the programme of the Hamilfonian Federa-
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lists. *° Measures for these purposes were undertaken by them and there
was a steady expansion of the powers and activities of central govem-—
mento . N -

Jefferson and his party of the Republicans were alarmed by all this
centralisation. They therefore organised opposition to it in the name of.
States’ rights and autonomy, The ground of their attack was not that
the measures undertaken by the centre did not contribute to the general
welfare or that the State should not positively and directly undertake such
measures but that they all encroached on the autonomy of the units,
Even the assumption of States’ debts by the federal government (al-
though this became a common feature of federal finance in Canada and.
Australia later on ) was attacked on this ground. And in vetoing a bill
‘which provided for the. expenditure of surplus federal revenues on the
construction of roads and other works of internal development Presi-
dent Madison—a Jeffersonian—observed : *“ I am not unaware of the
great importance of roads and canals and the improved navigation of
water courses, and that a power in the National Legislature to provide.
for them might be exercised with signal advantage to the general prospe-
rity. . But seeing that such a power is not expressly given by the Consti--
tution and believing that it cannet be deduced from any part of it without
an inadmissable latitude of construction and a reliance on insufficient’
precedents; believing also that the permanent success of the Constitution
depends on a definite partition of powers between the Central and the:
State Governments, and that no adequate landmarks would be left by the.
constructive extension of the powers of Congress as proposed in-the biil,
I have no option but to withhold my signature from it."””  Still latet when;
the Congress passed a bill providing that the proceeds froth the sale of
some public lands should be divided among the states for the support of
the indigent insane, President Pierce interposed a veto  on the- ground
that if Congress had the power to provide for theindigent insane it would:
have the .same power to provide - for the. indigent who were not insane.

-and the result would be “to transfer to the Federal Government the charge.
&k all the poor in all the States” , which would be subversive of the whole-
theory upon which the Union of these States was founded.. T: Many.
other illustrations may be given from the history of the United . States of-
the part played by the conflicting interpretations put on the -constitution-
ia the competmve struggle for power as between the centre and the units-

T

* KLy & HARBISON, op. cit,, Clmpter T . ~
{ . MaxweLL—The Fiscal Impact of Federalism in the United -States,:
, Pralogue, - ..
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and of the inherent tendency to judge public measures not on the basis 6f
their value in contributing to thz gederal welfare but on the basis of the
legal competence of the government undertaking them. '

It is necessary at this statge to refer to oae feature in 2 the workmg of
-the federal system which has been responsible for  friction between the
centre and units. The opposmon of Jeffersonians—and there are Jeffer-
sonians and Ha miltonians in every federation —to the expansionist policies
pursued by the central government was not always or invariably due to
the abstract theories of States’ rights which they held. It was to a con-
siderable degree the outcome of practical considerations and the theories .
were more’ or less like rationalisations of these considerations. The exen
cise of power by central government over aa extensive field and the poli-
cies which it proposed to pursu: did not produce identical effects on all
the units. Some states were greatly benefited by them while some others
had to suffer huge losses due in the main to that heterogenity in econo.-
mic conditions which gives birth to federalism: The protective tariff, for
instance, benefited the New England States with their expanding industries
but it proved harmful to the agricultural south and west,  Similarly the
national . banking system and the conservative federal monetary policy
were welcome to the north-eastern meérchants and manufacturers but
most of the southerners and westerners were farmers and debtors and as
such fought the naticnal bank and demanded an inflationary monetary
system. The expenditure on roads and canals out of the federal surplug
revenue benefited the sparsely inhabited areas of the. west. which conse-
quently sought increasing federal assistance for a programme of internal
improvements but this mzant the taxation of the north-east for the bene-
fit of the west, . The samce was th case with the federal. land policies. §
Sectional differences if is that nzcessitate federalism and . such differences
are accentuated by the differzntial effects that central policies produce on
the various units in the fedzration. This was the case not only in .the
United States but also.in Canada and Australia later.on. . Several of the
witnesses for instance that gave evidence before the Royal Commissionon
Dominion Provincial Relations. in Canada pointed. out how the customs .
tariff bore with exceptional severity on the four Western Provinces and
‘on the Maritime Provinces; how the federal monetary policy after 1981
had seriously .injured the Prairie region; how the freight rate structure
discriminated against the Western Provinces; how the Dominion -corpo-
ration income-tax policy prejudiced industry in Ontario; and how the -
Dominion personal income and Corporation income-taxes injured the

§ KeLLy & HARBINSON, op. cit., Ch.apter 10, -
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fiscal-interestof the” Government of Ontario and- British Columbia, ||
‘Similar complaints were raised in Australia by the States like Western
. Australia which were adversely affected by the federal tariff, The in-
ference to be drawn from all this is that as the federal exercise of power
does not prove equally beneficial to all the units there are always certain
sections among the public who become opposed to centralisation and
_stand for state autonomy.

-+ In the competitive struggle for.power characteristic of federalism this
tinequal incidence of federal policies produces consequences to which there
is no exact parallel in the unitary system. Evenin aunitary state,
governmental policy may prove beneficial to certain regions and harmful
to others. But as there is only one government to which the people of all
- regions look for relief there is a possibility of the inhabitants in the ad-
vetsely affected areas getting prompt relief from it. The situation in a fede-
ration is different. If in consequence of central policies the economic
condition of the people in- a particular unit deteriorates it is from the
government of the unit that the people will have to seek relief as un-
employment assistanice, labour welfare, etc, are generally within the juris-
diction” of the unit and not of the centre. This incident!ly raises the
- question~-as it has been raised in Canada and Australia~~whether under
such circumstances the units adversely affected have a special claim for
compensation from the centre. :

.7 - Oneoutcome of the controversy between the broad and the strict con-
structionists of federal powers is the nature of the remedy that the units
affected by the federal policies might resort to if the harmful policies are
persisted in. Jf the policies are felt to be the result of the exercise of
power not permitted by the law of the constitution the remedy he§ in an
appeal to the highest court of justice for which provision exists in the
:Unitéd States, Canada, Australia and India. But how far this is an effgc-
tive remedy depends on the view one takes of the influences under which
the courts deliver their judgments—a point to which reference :mll be
made a little léter. But it may be noted * here that the ]eﬂ'g.rsomans of
early days had serious objections both o theoritical and pra-ctxcal grounds
to the judicial review of laws by the Supreme Court of Justice. ‘l' ._Where
legal issues are not involved the remedy for harmful federal policies may
be said to lie in the government responsible for such policies .belng re-
- placed in a general election by ’another government which- will be less

"I "Report, Book 1I, p. 280,
+- WiLsen, op. cit.; p. 100,
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partisan, This is what may be called a political remedy. But here again
one has to consider the limitations to which it is subject. In all federa-
tions there is the basic fact of a possible cleavage between the majority of
the whole population and the inhabitants of particular units. - The cleavage
may even be more or less permanent. It is as a safe-guard agamst majo-
ity tyranny under circumstances like these that equal representation in
the upper house. of the legislature and other devices have been introduced.
But these are not always effective. It was because they were found to
‘be ineffective that the Southerners in United States put forward a remedy
“which they considered to be more effective, viz. the remedy of ** Nullifi-
cation " under which it was open to the Jegislature of any unit to repu-
diate an Act of the central legislature if it found it to be unconstitutional.

‘In support of this remedy- new theories of 'the nature of federal union
-were evolved, The doctrine of the sovereignty of the units was pro-
claimed and the claim to secession was put forward.* The question is not
whether such theories are sound or unsound. The point to be noted is
that the competition for power which is inherent in federalism may even
fead to secession and even to civil war as it did in the United States, Itis
true that the American Civil War resulted in the abandonment of the doc-
-trine of the sovereignty of the units and of the right of the units to secede
but it did not bring about the end of the controversy between the centra-
lists and the autonomists, the broad’constructiorists and the strict con-
structionists, That controversy has continued all along and still continues,

All this detailed reference to the history of the United States is not
only not irrelevant but it is also of considerable importance. - The United
‘States is usually regarded as the best model of a federal state... The issues
that have been raised in the course of her constitutional development and
the theories that were built around them have a universal character.
‘They have exercised influence. over the developments in several other
federations also. In Capada, for instance, where almost all the Provinces
‘were created by the federal constitution, where they exercise only a
number of specified powers, where the residuary -power is in the main
located in the centre ( according to the original constitution ) and where
the centre has a veto over ptovincial laws and control over previnciat
.executives and courts, 2 compact theory of the constitution with its coro-
llaty of States’ rights has been put forward by several publicists.§

* MCLAUGHLIN, A. C.—A Constitutional Htstory of the Umted States,
Chapter XXXIII.

& Scort, F. R.-— The Special - Nature of Canadmn Federahsm,
Canadian Journal of Economics and Political Science, - Vol, XIII
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:Secessior movements resultmg from dissatisfaction "with federal pohcles
’have not been unheard of in Canada and)Australia. ¥ They may raise
“their heads i in Indla if the guflbetwcen the north and the south widens,

-Among the institutions characteristic of federalism is a supreme
court of justice which is expected to serve as the guardian of +the consti-
‘tution by keeping the governments in the centre and the units within the
Aimits laid down for them in the constitution. It discharges this ' func-
tion by givingity decisions on questions that are raised by parties appear-
ing before it as to how far any particular law enacted by the federal or
the state legislatures is valid in the context of the distribution of powers
.as found in the coastitution. The -court has full discretion to declare -
the law to be ultra vires of 1he legistature that has enacted it or - to up-
-hold its validity, -The result is that the centre and the units in a federa-
tion have in practice only those powers which the highest court says, they

.have, Tt is not therefore the scheme of distribution of .powers as found
in the original constitution that really determines what powers. are
exercised by the centre and what powers are exercised by the units but

.it is the - interpretation put upon the scheme by the' highest court that
.does this, * Every one is familiar with the dictum that the conmtutnon-

is what the ]udges say 1t is. § - : :

'I'he point however that is being considered here is the nature of the
‘influences that determine the interpretation put by judges on the contitu-
tion. The history of judicial intérpretation in the United States, Canada

“and Australia brings ‘out prominently: that "political - considerations
-exercised a complete sway over the minds of the judges in the judg-
‘ments they deliver from time to time. As has been observed: by
Justice ' Dixon of Australia : “The Constitution is a political instrument,
It - dedls with governmental powers. It is not ‘a quesnon whether the
‘considerations are political. for every gisestion arising from the Con-
stitution can be so described.” || ‘The contest between thefcenfraligts
and the a’uténom:st!r between the broad constructionists and the strict

" constructionists - charactcr:sncally present’ in"the legislatures ‘and the
executives is perhaps even more prouuonccd in the courts of justice.

“In determining what powers the ‘constitution permits the centre 10

1' Dawson, R, M.—The Government of Canada, p. 97.
* Zink, HaroLp—Government and} Pahtzcsm the Umted States,
pp. 59-62..

|~ Federalism in Austraila, ¥ uBLISHED BY F W. CHESHIRE (Melbourne
' 19-19 ) p. 18, -
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exercise: or what: powers it permits the unifsto exercise the judges

are influenced not by purely or predominantly legal considerations but

by ‘the political and social philosophy which attracts them.* Some’
among them conscdously or:unconsciously develop a- bias towards.
centralisation while some :others develop a similar bias  towards States’

rights and autonomy.  Some therefore show a tendency to inter-
pret the distribution of powers rather broadly and [some others quite-
narrowly. There are no universally agreed rules of construction or in‘er-

pretation among them, Different courts have. adopted different rules of-
construction and the same court has been found- to adopt - different rules
at - different times. The rules]adopted by theé majority of judgesina

court in diciding a particular case are different from those adopted by:
the minority in their dissenting opinions. There are no objective criteria
for determining the correctness of the majority and the minority views, §-
As has been remarked by an eminent scholar : “ The-- dissentients have

not been fools, and their reasoning can rarely be disproved by logic. The

majority or prevatlmg views and the dissentient views  have usually.bcen

tqually responsible.”” + The opinion held by the mmor:ty at one time

is accepted later by the majority and becomes ‘theé opinion of the court,

All these characteristics of judicial pronouncements on the meaning of the
constitution are ultimately traceable to the fact that the judges are a part

of the pubhc even though they happen to be seated on the elevated chairs
in the courts, and that like" the rest of the politically conscious -sections of

the citizens they become by temperament, education and association-
champions of centralisation or of states' rights. Fach of them develops-
a philosophy of federalism and his judgments are-invariably coloured by
it. The Courts consequently become the arena where contest for power:
as between the centre and the units is carried on and the contestents are.
not merely the parties to the suits te be decided—private individuals or-
corporations or the law officers of the centre and the units—but alss

the Judges.

© All this is 11!ustrated by what has happened in- the Umfed States,
Canada and Australia through the process of judicial -inferpretation.. The
federal government in"the United States- today is in possession .not of the'
few powers -delegated to it,by the States in '1787 but of any - number of -
implied and resultant powers arising out of the ' decisions of the Supreme’

» CARL BRrENT SwisaER-<The Growth of Constitutional- Power in the
" - United States ¢ Chicago, 1946') p, 217+ -

§ HEerMAN FINER, op. Cits pp. 14845, -~ -

t Professor GEOFFREY Snwzl-FederalismMmtmhq,wpwt. :
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stead of their being concentrated in one central goverament that dis-
tinguishes federalism from unitarism.

- All problems peculiar to f:deralism arise out of this division. A .
study of federalism is a study of the forces that crrate the need for a
dualism like this, the attitudes which it generares amoinz the public to-
wards the two governments and the effect which it produces on the ex-

tent and the quality of the general welfare enjoyel by the members of
the community,

The key t6 a proper understanding of these problems and to a dis-
covery of correct solutions - to them lies in an adequate appreciation of
the fact that under certain circumstances federalism is the only form of *
government that is appropriate to a country and to the people inhabiting it.
Federalism is invariably the result of the unwillingness of the pedpleof a
country td submit themselves to one ceatral authority in all governmental
matters. It also implies an aversion to majority ru e in ail spheres of life.
This unwillingness and aversion are the outcome of the existence of cleav-
-ages among the people due te differences in respect of race, language, re-
ligion or culture or to economic differences arising out of the vast size of
th: country, the unequal distribution of its natural resources and the vary-
ing levels and directions of thz material developmeznt of different parts
and regions in it. Whatever may be the geogr iphical, the historical and
thz sociological reasons for this unwillingness of th: peoplz to submit to

“the rule of one central authority and the dictates of a numerical majority
in all spheres of life the result is to make the federal form of government
inevitable. Moreover thz public will feel frustrated if a unitary form of
government is established und:r circumstances like these. It therefore
follows that the preservation of a federal system becomes an important
element in what the public consider to be their common interest, It is
on this assumption that federalism alone is appropriate to certain coun-
tries and under certain circumstances that the competitive and the co-
operative factors that are present in it are taken up her: for consideration,

Competition for power is inherent in federalism. It is not the re-
sult of federalism but it'is the general atmosohere that pervades it. The
material and the moral forces that make federalism a political necessity
are also the forces that create this competition. Each of the two govern-
ments existing side by side in a federal system is anxious to acquire and
retain as much power as possible and to exercise it without any kind of
interference from the other. This competiton is seen not merely as

* Roscoe Pounp—Federalism as a Democratic Pracess (Rutgers) pp. 16-18,
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between the central and state governments but also amon3 the state
governments themselves. Referring to the United States it is observed
by a writer § that “ inter-governmental r.lations ...... resemble foreign
relations in many respects, They are characterised by conflict and com-
petition, **  What is true of the United States is more or less true of tke
other federations. In many cases the cont:st is not waged directly and
openly by one government against another. The conflict is really be- .
tween different sections of the public—some supporting one governmert
and some supporting another, This is quite natural and it is all the more
so in a democracys and federations are po sible oaly where democracy
exists. There are certain groups and interests who get an advantage if
a particular power is exercised by the State governments and there are
other groups and interests who stand to gain if the same power is exer-
cised by the centre, It is pressure groups of this sort that generatz con-
flicts for power. The question“however is not what the social forces
are which influence the competitive rzce for power characteristic of a
federal system. The point to be stressed is that there is such a race ard
that it is one of the unavoidable consequences of the presence of autono-
mous governments functioning side by side within the same area.

In a'l_federally-organized States there are two schools of political
thought and a:tion and the constitutional history of federations is pre-
cominantly the history of controversies between them and their practical
outcome. There is the scheol of centralisers who contend that public
welfare is best promoted by more and more power being lodged in tie
central government. A strong centre constantly growing stronger ard
stronger is theic baitle cry. There is the other school which stands for
the autonomy and th: rights of the States, which believes in decentralisa-
tion and is opposed to any increase in the power of the centre. Itis
therefore a characteristic feature of all federations that discussiors of pub-
lic issu¢s and measures are coloured by the presence of these rival atti-
tudes among the publ c.* \These issues are not examined and settled
directly on the basis of their merits but in many cases on the basis of the
effects they are likely to have on the balancz of power as between the
centre and the units. These schools have influenced the course of deli-
berations of all constituent assemblies that framed the constitutions of
modern federal states and they have continued to exercise their influ-
ence on the subsequent functioning of ;heir governmental systems.

§ WiLLiam WiTHERS—Public Finance, p. 871,

* HermaN FINER — Theory and Practice of Modern Government
(1919), p. 151, -
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They have had their representatives among the body of citizens and in
the academic circles. Political parties have been organised on this basis.
In all organs of government-—the legislature, the executive and even the
judiciary~there are to be found the champions of centralism dpposed to
the advocates of States’ rights. This is the main feature of the politics of
the federal states. : '

It does not make any difference to this contest for power whether
the federation is the outcome as in the United States, Switzerland and
Australia of a union of states which before the union possessed all powers
of government and which are therefore called upon to part with some of
their powers to a central government newly created or whether it is the
outcome as in Canadaand India of the loosening of a unitary system under
which it is tke central government which previously possessed and exer-
cised all powers that is called on to part with some of them to auto-
pnomous units newly created. In either case there is the question of.
parting with power and the champions of centralism and of States’
rights are as active in one case as in the other, The process therefore
out of which the federation emanates does not modify the intensity of
the contest although it has naturally some influence on the outcome of
the contest and the final distribution of powers between the centre and
the units, The strong centre for which provision has been made in the
constitution of Canada and India illustrates this to some extent.

To many it may appear strange that there should be a contest at all
over a question which is capable of an easy and scientific solution. They
are likely to point out that all are bound to accept as sound the principle
that the central .government should exerciseé control over all matters of
national and general importance and that thé units should exercie
control over matters of provincial and local imporiance and that the dis-
tribution of powers should pioceed on this basis, But the fact is that the -
principle is sound in theory while it is very difficult of practical applica-
tion. It is only certain matters that wear a clean-cut national or provincial
aspect, There are many more which may equally reasonably be plzced
within the jurisdiction of either the centre or the units. Education, latour
welfare, marriage, public health, marketing, transport and unemploymdnt
relief are some of these matters. An analysis of the actual distribution of
powers in federal constitutions shows how several items included within
the jurisdiction of the centre in some federations are placed within the juris-
diction of the units in cthers and this indicates that there is room for much
. difference of opinion in regard to the application of the principle referred
to. This taken along‘with the inherent dislike of majority rule which is
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the force behind federalism results in the principle being made use of by
each party in support of the particular stand it takes. It has not therefore
proved to be of much value in removing or in weakening the contest for
power, _

One question round which the battle between the centralists and the
autonomists is waged is where the residuary powers are to be lo:ated,
The autonomists have generally been anxious toleave to the central govern-
ment only a number of specified powers and grant to the units all the-un-
spegified residuary powers. The centralists have been equally anxious
to follow the opposite method of leaving to the units only a number of
specified powers and locate the residuary powers in the centre. Both
schools of thought invariably proceed on the assumption that the govern-
ment in which the unenumerated residuary powers are located is bound
to be the stronger government. This assumption played a vital part in
the framing as well as in the ratification of the constitution of the United
States. To the contention of the advocates of States’ rights that the -
new federal government would in course of time grow so powerful as to

_supersede the States altogether and reduce them to “‘mere corporations’’
the defenders of the constitution gave an effective reply by pointing out
that the new government had only specific and enumetated powers and
therefore possessed no authority except in those spheres where it had re-
ceived a clear and definite grant while the States had powers of a
numerous and indefinite character reserved to them. || In Canada where
the large volume of vocal public opinion was in favour of a strong cen-
re, the device adopted for securing this objective was to “enumerate the
powers of the provinces and leave the residuary authority to the centre.
So grear was the significance attached to this feature by the founding
fathers of the Canadian Constitution thaf Mr. John A. Macdonald the
most famous of them all observed: ¢ In framing the cons:itution, care
should be taken to avoid the mistakes and weaknesses of the United
States’ system, the primary error of which was the reservarion to the
different states of all powers not delegated to the General Government, We
must reverse this process by establishing a streng central government,
to which shall belong all fowers not specifically conferred on the pre-
vinces.” * This assumption has also exercised a large amount of influence
in the making of the constitution of Ind’a. At the Round Table Con-
ferences held in London before the Government of India Act of 1935 was

| The Federalist ( Everyman's Library ), p. 287,

* Kennepy (Ep)—Statutes, Treaties and Dozuments of th: Canadian
C.nstitution, p. 538,
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passed there were fierce and bitter controversies between the representa~
_tives of the Muslims who stood for a weak centre and strong provincial
governments and who consequently pressed for the location of residuary
powers in the provinces and the representatives of the nationalists and of
the Hindus who pleaded for a strong centre and therefore for the lozation -
of residuary powers in the central government.§ No compromise between
the two sections was possible and the result was the drawing of three
separate lists of powers—an exclusive central list, an exclusive provincial list
and a concurrent list-—and conferring on the Governor General the authority
to decide which of the governments should exercise power on any of the
residuary matters not enumerated in the three lists. * The proceedings
of the Constituent Assembly which framed the Constitution of the Re-
public of India also point out how great was the importance attached by
the constitution-makers to the question of the location of residuary
powers. In the original resolution on aims and objectives moved at a time
when there was hope of the Muslim League agreeing to a United India
there was a definite statement that the residuary powers should be located
in the units. T But when the partition of the country became a fact and
when the need for accepting the point of view of the Muslim League dis-
appeared the Assembly declared itself in favour of the location of the resi-
duary powers in the centre and it is on this basis that the present consti-
tution of India has been framed. **

But all this fight regarding the location of residuary powers appears
in the light of history and experience to be unnecessary and uncalled for.!
There is no connection between the strength of a government and the
location of residuary powers in it. The location of these powersin the
units in the United States and Ausiralia has not stood in the way of the
continuous and steady expansion of the powers of the centre.  Similarly,
the location of the residuary powersin the centre in‘Canada has not contti-
buted to the strength of the centre to the extent to which it was expected
to do so by the founders of the constitution and it has not prevented the
provinces from enjoying all that autonomy which the States in the United
States enjoy. The history of the German Republic where the residuary

§ VENKATARANGAIYA-—Federalism in Govemment (Andhra University,
1935 ) Chapters 1] and V1.
* Government of India Act, 1935, Seventh Schedule and Section 104,
t Constituent Assembly Debater, Vol, I, p. 57.
**  [Item 97 in List I -—— Union List, in the Seventh Schedule.
| VENKISTARANGAIYA-—Federalism in Government (Andhra University,
1035 ) pp. 103-8,
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powers were located in the units tells the same story. As was obsewed by
the Royal Commission on the Australian Constitution: “The choice bet-
ween giving the specific or residuary powers to the Commonwealth Par-
liament does not irself determine the relative importance or extent cf
the two spheres. The question depends upon the natuce and scope of
the specific powers.” * All the same the location of residuary powers has
all along been in the fore-front of the controversies on the subject of dis-
tribution of powers. '

It has already been pointed cut that the contest for poweris not
only as between the centre and the units but also among the units them-
selves. The question at issue in this conneciion is whether the units in the
federation should have equal or unequal powers and what devices should
be incorporated into the constitution in order to make equality effective.
Except in the federalism of the German Empire and of India under the
Government of, India Act of 1935 the principle of equality wa sgenerally
recognised. In the United States, Canada, Australia and Switzerland
federations were on the whole the result of voluntary effort on the part
of the units. The federal union was not forced on them by an external
authority like the British in India in 1985, The units therefore would
not have agreed to any Union unless equality in respect of the powers
they enjoyed was guaranteed to them and this is what is found in those
constitutions. In the German Empire certain units like Prussia, Bavaria
and Saxony enjoyed powers in excess of those conferred on the other
units. In the federation of India under the Act of 1985 the Indian States
had more powers than the Provinces and this was the reason why that
federation was spoken of as a federation of disparate units.} Much of this
disparity has disappeared in the constitution of the Republic of India al-
though on a strict analysis it is found that during what is called a period
of transition the States in Part B— which are the old Indian States—are

_subject tc greater control by the centre than' the statesin Part A. || In
the United States and the other federations where the principle of equali-
ty was recognised the controversy turned more on the safe-guards to be
prowded to make the equality really effect’'ve. This was the great issue
in the Convention that framed the Constitution of the Uni‘ed States. The
small states were afraid that the centre might be dominated by the big

* Report, p. 7
1 ]omt Parliamentary Committee Report on the Govemment of India
"Bill 1985, Para 29. -~ -

il VnmramnchA—Artche on States in Para B. Indian Jaumal of
Pdlitical Science. Conference Number, 1950,
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.

States with thetr numerical majorities and that this would undermine the
theoretical equality guaranteed by the constitution. They therefore fought
for equality of representation in the central legislature and succeeded in
bringing about the * Great Compromise * under which they ‘secured
equality of representaticn in the Senate, T This example was followed in
several other federations like Austrlia and Switzerland.

The conflict over the distribution of powers which begins in the con-
stitution-framing assemblies 'does not end there. Itis continued even
.after the constitution is framed and put into effect. The ouly difference
is that the arena where the contest is carried and the method adopted to
carry it on undergo a change. It is in the legislatures, the executive
ccuncils and above all in the courts of justice that the battle comes to be
waged and the battle centres not around the powers specifically assigned
or reserved to one or the other government but around the meaning and
scope of +he powers so assigned. Those who stand for a strong centre as
well as thosz who stand for the autonomy and the rights ¢f the units accept
as valid the scheme of distribution of pcwers as embodied in the constitu-
tion but they now begin to quarrel bver its interpretation. The centralisers
give to it a broad meaning so that the central government might exercise
authority over as wide a field as possible, The autcnomists on the other
hand insist on a narrow interpretation so that the sphere of the centre
might be circumscribed and the sector within the jurisdiction of the units
might beccme as extensive as possible. The contest therefore becomes a
contest between the broad and tLe strict constructionists of the constitu-
tion, an1 it continues to be an unending contest, This has left its indeli-
ble mark on the development of the actual as distinguished from the theo-
retical distribution of powers in all modern federations and especially in
the United States, Canada and Australia, '

Among the statesmen of the United States in the period before the
Civil War, Hamilton stood for broad construction while Jefferson was for
strict construction, §  Both of them relied on that clause in the Constitu-
tion which empowered the Congress: “ to make all Laws which shall be
necessary and proper for carrying into _execution the foregoing ( the enu-
merated ) powers, and all other powers vested by this Constitution in the
Government of the United States, or in any Department or Officer there-
of ", It was on the precise meaning and scope of the words “necessary”

1 Avrrrep H. KELLY & WiNFRED A, HaReISON~—The American Con-
stitution-: Its Origins and Development, pp. 1950,

§ F, G, WiLson—~ The American Political Mind, Ch. 7.
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and “proper” that differences of an irreconcilable character arose between
the two statesmen. Jefferson argued that the term “n ecessary”’ should be
taken in its strict sense and not in the sense of ** convenient” and that
no means should be considered necessary for the execution of any of the
specific powers except those without which the grant of the power would .
be nugatory, To this Hamilton replied : * It is certain that neither the
grammatical nor popular sense of the term requ:res that construction....
The whole turn of the clause containing it in dicates, that it .was the intent
of the Convention, by that clause, to give a liberat latitude to the exercise
of the specified powers. The expressions have pecu liar comprehensive=
ness....” - When Jefferson declared that the bill inc orporating and esta-
blishing a national bank was unconstitutional on the ground that' the
power to incorporate anything was not delegated to Congress, that none
of the general clauses of the Constitution was broad enough to authorise’
such incorporation and that the authority for it could not be derived
either from the “ General welfare ** clause or *“ necessary ”’ and “proper”
clause, Hamilton asserted that (1) *“every power vested in 2 government
is i its nature sovercign, and includes, by force of the term, a right to
employ all the means requisite and fairly applicable to the attainment of
the ends of such power, ( 2 ) that it is unquestionably incident to sover=
€ign power to erect corporations. . ..in relation to the objects intrused to
the management of the government; ( 8 ) that thére are “ implied " and
* resulting " powers as well as * express "’ ones;-and ( 4 ) that the powers
contained in a constitution of government, espe cially those that concern
the general administration of the affairs of a country, its finances, trade,

defence, etc, ought to be consttued hberally in advancement of the public
good. "

Hamilton and his party of the Federalists were staunch believers in
what came later on to be called the philosophy of the positive State. e
was their faith that the State should play an active and direct part in  pro-
moting the general welfare of the community and this naturally led them
to the advocacy of the doctrine of broad construction of the powers assign-.
ed by the constitution to the' Central Government. The protection of.
private property, the maintenance of a sound system of credst both public
and private, the strengthening of the bonds of national unity, the suppre-:
ssion of the revolutionary doctrines importcd from France and found to
be subversive of peace and ordef, an extensive use of the powers of taxa~
tion, the expenditure of surplus federal revenues on measures of
internal development and above all a system of “protective tariffs for
the encouragement and promotion of manufacturing industries were
some of the items i the programme of the Hamilfonian Federa-
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ltsfs. %' Measures for these purposes were undertaken by them and there
was a steady expansion of the powers and activities of central govern-
meﬂt. - * * o

]efferson and his party of the Republicans were alarmed by all this
centralisation. They therefore organised opposition to it in the name of-
States’ rights and autonomy. The ground of their attack was not that
the measures undertaken by the centre did not contribute to the general
welfare or that the State should not positively and directly undertake such
measures but that they all encroached on the autonomy of the units.
Even the assumption of States’ debts by the federal government { al-
though this became a common feature of federal finance in Canada and.
Australia later on ) was attacked on this ground. And in vetqing a bill
‘which provided for the expenditure of surplus federal revenues on the
construction of roads and other works of internal development Presi-
dent Madison—a Jeffersonian—observed : * T am not unaware of the
great importance of roads and canals and the improved navigation of
water courses, and that 2 power jn the National Legislature to provide
for them might be exercised with signal advantage to the general prospe-.
rity.. But seeing that such a power is not expressly giverr by the Consti--
tution and believing that it cannet be deduced from any part of it without
an inadmissable latitude of construction and a reliance on insufficient
precedents; believing also that the permanent success of the Constitution
depends cn 2 definite partition of powers between the Central and the.
State Governments, and that no adequate landmarks would be left by the
constructive extension of the powers of Congress as proposed in-the bill,
I have no option but to withhold my signature from 1t,”" Still later when,
the Congress passed a bill providing that the proceeds from the sale of
some public lands should be divided among the states for the support of
the indigent insane, President Pierce interposed a veto on the ground
that if Congress had the power to provide for theindigent insane it would-
have the -same power to provide - for the. indigent who were not insane.

-and the result would be ““to transfer to the Federal Government the charge
&F all the poor in all the States’’, which would be subversive of the whole
theory upon which the Union of these States was founded. 1. Many.
other illustrations may be given from the history of the United = States of-
the part played by the conflicting interpretations put.on the -constitution-

m the competitive struggle for power as between the centre and the units-

‘7

% Keuy & "Haresow, op. cit.,. Ckaptcr Teo
1' MaxweLL—The Fucal Impact of Federalism in the. Umted ,State:,
Prologue. :
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and of the inherent tendency to judge public measures not on the basis 6f
their value in contributing to thz general welfare but on the basis of the
legal competence of the government undertaking them.

It is necessary at this statge to rcfer to oae feature in the working of
-the federal system which has been responsible for . friction between the
centre and units. The opposition of Jeffersonians—and there are Jeffer-
sonians and Ha miltonians in every federation —to the expausionist policies
pursued by the central government was not always or invariably due to
the abstract theories of States’ rights which they held. It was to a con:
siderable degree the outcome of practical considerationsand the theories .
were more or less like ratfonalisations of these considerations. The exer-
cise of power by central government over an extensive field and the poli-
cies which it proposed to pursu: did not produce identical effects on all
the units, Some states were greatly benefited by them while some others
had to suffer huge losses due in the main to that hetetogemty in econc-
mic conditions which gives birth to federalism. The protective tariff, for
instance, benefited the New England States with their expanding industries
but it proved harmful to the agricultural south and west,  Similarly the
national banking system and the conservative federal monetary policy
were welcome to the north-eastern merchants and manufacturers but
most of the southerners and westerners were farmers and debtors and as
such fought the naticnal bank and demanded an inflationary monetary
system. The expenditure on roads and canals out of the federal surplus
revenue benefited the sparsely inhabited areas of the. west. which conse-
guently sought increasing federal assistance for a programme of internal
improvements but this mzant the taxation of the north-east for the bene-
fit of the west. . The same was thz case with the federal. land policies. §
Sectional differences i€ is that nzcessitate federalism and . such differences
are accentuated by the differential effects that central policies produce on
the various units in the fedsration. This was the case not only in .the
United States but also.in Canada and Australia later on. ~Several of the
witnesses for instance that gave evidence before.the Royal Commissionon
Dominion Provincial Relations in Canada pointed. out how the customs .
tariff bore with exceptional severity on the four Western Provinces and
on the Maritime Provinces; hew the federal monetary policy after 198)
had seriously .injured the Prairie region; how the freight rate structure
discriminated against the Western Provinces; how the Domiaion -corpo-
ration income-tax policy prejudiced industry in Ontario; and how the °
Dominion personal income and Corporation income-taxes injured the

§ KeLry & HarsINSOK, op. cit., Chapter 10,
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fiscal interest “of the  Government of Ontario and- British Columbia, ||
Similar complaints were raised in Australia by the States like Western
~Australia which were adversely affected by the federal tariff, The in-
ference to be drawn from all this is that as the federal exercise of power
does not prove equally beneficial to all the units there are always certain
sections among the public who become opposed to centralisation and
_stand for state autonomy. :

"~ In the competitive struggle for. power characteristic of federalism this
unequal incidence of federal policies produces consequences to which there
is no exact parallel in the unitary system. Evenin a unitary state,
governmental policy may prove beneficial to certain regions and harmful
to others, But as there is only one government to which the people of all
- regions look for relief there is a possibility of the inhabitants in the ad-
versely affected areas getting prompt relief from it. The situation in a fede-
ration is different. If in consequence of central policies the economic
condition of the people in a particular unit deteriorates it is from the
government of the unit that the people will have to seek relief as un-
employment assistanice, labour welfare, etc, are generally within the juris-
diction” of the un’t and not of the centre. This incidentlly raises the
-question—as it has been raised in Canada and Australia—whether under
such ecircumstances the units adversely affected have a special claim for
compensation from the centre. - .

- Oneoutcome of the controversy between the broad and the strict con-
structionists of federal powers is the nature of the remedy that the units
affected by the federal policies might resort to if the harmful policies are
persisted in. Tf .the policies are felt to be the result of the exercise of
power not permitted by the law of the constitution the remedy lies in an
appeal to the highest court of justice for which provision existsin the
United States, Canada, Australia and India, But how far this is an effec-
tive remedy depends on the view one takes of the influences under vgluch
the courts deliver their judgments—a point to which reference :mll be
made a little later. But it may be noted " here that the Jeffersonians of
early days had serious objections both on theoritical and practical grounds
to the judicial review of laws by the Supreme Court of Justice. 'l' _.Wherc
legal isstues are not involved the remedy for harmful federal policies may
_ be said to lie in the government responsible for such policies _bems re-
placed in a general election by Ia.nother government which- will be less

|I” ‘Report, Book 11, p. 280,
T WILSCR, op, cit.; p. 190,
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partisan. This is what may be called a political remedy. But here again
one has to consider the limitations to which it is subject. In all federa-
tions there is the basic fact of a possible cleavage between the majority of
the whole population and the inhabitants of particular units, The cleav.age
mdy even be more or less permanent, It is as a safe-guard agamst majo-
ity tyranny under circumstances like these that equal representation in
the upper house of the legislature and other devices have been introduced.
But these are not always effective. It was because they were found to
‘be ineffective that the Southerners in United States put forward a remedy
which they considered to be more effective, viz. the remedy of * Nullifi-
cation * under which it was open to the legislature of any unit to repu~

diate an Act of the central legislature if it found it to be unconstitutional..
In support of this remedy new theories of the nature of federal union
-were evolved. The doctrine of the sovereignty of the units was pro-
claimed and the claim to secession was put forward.* The question is not
whether such theories are sound or unsound. The point to be noted is
that the competition for power which is inherent in federalism may even
1ead to secession and even to civil war as it did 1n the United States, It is
true that the American Civil War resulted in the abandonment of the doc-
-trine of the sovereignty of the units and of the right of the units to secede
but it did not bring about the end of the controversy between the centra-
lists and the autonomists, the broad constructiomists and the strict con-
strucuomsts. That controversy has contmued all along and sull contmues

All thxs detailed reference to the hxstory of the United States is not
only not irrelevant but it is also of considerable importance. - The United
-States is usually regarded as the best model of a federal state.. The issues
that have been raised in the course of her constitutional development and
the theories that were built around them have a universal character.
They have' exercised influence over the developments in several other
-federations also. In Capada, for instance, where almost all the Provinces
‘were created by the federal conmstitution, where they exercise only a
number of specified powers, where the residuary -power is in the main
located in the centre ( according to the original constitution ) and where

.the centre has a veto over piovincial laws and control over prcvinciél
«executives and courts, 2 compact theory of the constitution with its coro-
tlary of States’ rights has been put forward by several pubhc:sts.§

* MCLAUGHLIN, A. C.—A Constitutional sttory of the Umted States,
Chapter XXXIIL

§ Scorr, F. R.— The Special - Nature of Canadtan Federahsm,
Canadian Journal of Economics and Political Science, -Vol, XIII
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‘Secessiori movements rcsultmg from dissatisfaction "with federal pohcxcs

_-have not been unheard of in Canada andlAustralia, ¥ They may raise
their heads i in India if the guflbetween the north and the south w;dens.

-Among the institutions characteristic of federalism is ‘a supreme
court of justice which is expected to serve as the guardian of the consti-

.tution by keeping the governments in the centre and the units within the
limits laid down for them in the constitution. It discharges this - func-

tion by givingits decisions on questions that are raised by parties appear-
ing before it as to how far any particular law enacted by the -federal or
the state legislatures is valid in the contexr of the distribution of powers

.as found in the coastitution, The -court has full discretion to declare

the law to be ultra vires of the legislature -that has enacted it or - to up-

.hold its validity. -The result is that the centre and the units in a federa-

tion have in practice only those powers which the highest court says, they

,have. It is not therefore the scheme of distribution of .powers as found

in the original constitution that really determines what powers .. are

-exercised by the centre and whit powers are exercised by the units but
.it is the " interpretation put upon the scheme by the highest court that

.does this. * Every one is familiar with the dictum that the consmuuon

is what the judges say 1t is. 1.

The point however that is be.mg considered here is the nature of the

'influences that determine the mterpretauon put by judges on the contitu-

tion, The history of judicial intérpretation in the United States, Canada
‘and Australia brings out prominently that "political - considerations

‘exercised a complete sway over the minds of the judges in the judg-

‘ments they deliver from time to time. As has been observed. by
Justice ' Dixon of Australia : “The Constitution is a political instrument.

- It - deals with governmental powers. It is not ‘a quésrion whether the
‘considerations are political. for every qisestion arising from the Con-

stitution can be'so described. ||  The contest between the; ¥centralists
and the a'utc'mommts» between the broad constructionists and the ‘strict

" constructionists ' charactensncally present’ in" the legislatures ‘and the

executives is perhaps even more pronuonced in the_ courts of justice.

“In determining what powers the constitution permits - the centre 10

t DawsoN, R. M.—The Government of Canada, p. 97.

* Zink,” HAROLD—Government and} "Politics in the Unitéd States,
Pp. 30-62.

# * -Federalism in Austraila, ¥ uBLISHED BY F W. ChESHIRE { Melbourne
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exercise or what- powers it permits the unitsto exercise the judges
are influenced not by purely or predominantly legal considerations but: -
by the political and social philosophy which attracts them.*® Some’
among them consciously or: unconsciously develop 2 bias towards
centralisation while some : others develop a similar bias towards States’
rights and autonomy.  Some therefore show a tendency to inter-
pret the distribution of powersrather broadly and [some others quite-
narrowly. There are no universally agreed rules of construction or inter-
pretadion among them. Different courts have adopted different rules of-
construction and the same court has been found- to adopt different rules
at different times. The rulesadopted by the majority of judgesina
court in diciding a- particular case are different from those adopted by
tlie minority in their dissenting opinions. There are no objective criteria
for determining the correctness of the'majority and the minority views. §-
As has been remarked by an eminent scholar : “ The - dissentients have
not been fools, and their reasoning can rarely be disproved by logic. The
majority or prevailing views and the dissentient views have usually‘becn
equally responsible.” + The opinion held by the mmomy at one time -
is accepted later by the majority and becomes the opinion of the court,
All these characteristics of judicial pronouncements on the meaning of the
constitution are ultimately traceable to the fact that the judges are a part’
of the public even though they happen to be seated on the elevated chairs
in the courts, and that like" the rest of the politically conscious - sections of
the citizens they become by temperament, education and association-
champions of centralisation or of states® rights, Fach of them develops-
a philosophy of federalism and his judgments are-invariably coloured by
it. The Courts consequently become the arena where contest for power™
as between the centre and the units is carried on and the contestents are-
not merely the parties to the suits te beé decided—private individuals or-
corporations or the Jaw officers of the centre and the units—but alsov
the;udgm. - . - -
- All this is ﬂlustrated by what has happened in the Umted States,
Canada and Australia through the process of judicial inferpretation. The
federal government in“the United States - today is in possession not of the’
few powers -delegated to it,by the States in 1787 but of any number of
unphcd and resultant powers arising out of the ‘decistons of the Supteme'

*  CarL BRENT Swisasr-<The Growth of Consntut:onal Pawer in the
--United States ¢ Chicago, 1846 ) p, 217 - ~ - -

§ HEerRMAN FINER, 0p. Cit. pp, 148~45,.- .~ - ~ . - -

1 Professor GEoFFREY &mn—FderahsmftrAmtmlzq,_vp; ot ©
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Court.” It has become a true nationdl government and- Hamﬂtonianisni'
has completely triuniphed. As- a distinguished writer has expressed it :.
** Although that government { Federal Government ) is one of delegated

powers, the passing years have brought increasingly broad interpretation

of these powers so as to make possible the concentration of the forces of.
the nation both for the promotion of the general welfare in time of peace

and for the waging of war. In the light of present intepretations, we

have no problem of too little power in government, for the power avail-

-able seems almost commensurate with the potentialities of the resources

of the nation. The unanswered question is rather whether with the ex--
pansion of governmental power we have adequently maintained our tradi--
tional restraints upon the exercise of govermental authority. " %  The

contest between the judges inclined to put a broad construction and those

inclined to put a strict construction on the constitution has ﬁnally result-

ed in a victory of the former. .-

Canada also illustrates the combatant role of the judges in determin-
ing what powers in actual pracuce should be exercised by the centre and
what by'the units. But there is ong difference in this respect so far as the.
final result is concerned between what the Supreme Court of the United
States has brought about and what the British Privy Council ( the high-
est court for Canada) has brought about. The bias of the Supreme
Court was on the whole in favour of the central government and it was
a bias which was quite in harmony. with the changing economic and social
conditions. . The bias of the Privy Council was more and more in favour
of the provinces. It tosk on the whole an academic and unrealistic view
of the constitution and interpreted it in such a manner that the provinces
today are in posscssxon of more powers and the central government is
subject to more restraints than what were intended by the founders of the .
federation. 1 . . _

In Australia also the interpretation of the constitution was very much
affected by the political predilications of the judges, Ia the carly days
most of the judges of the High Court were advocates of States’ rights, .
In delivering their judgments they took the view that the Commonwealth

“powers should bz given a narrow construction.. This process, however,
. underwent a change from 1920 onwards in consequeuce of Sir Isac Isacs,
a firm believer innationalism and in a strong central government having

o Cm. BrENT wasm—-The Growth of Conatitutional Power in the
United States ( Chicago, 1946 ), p. 102,
1 .. DawsON, Ry Muwop, cit.y pp, 110=118. -



Competitivez-and Co-operative trends in f‘ederaii'srﬁ. ¥

tecome chief justice. The Court cameto consist more and more of
judges favouring a broad interpretation of the constitution and the result
was a steady expansion of the powers of the centre. § This process reach-
ed its climax in the Uniform Tax Case in 1942, The net result of all
this is that the States though sovereign in ‘their sphere in s*rict law have
in fact become subservient to. the centre. As one competent ‘critic has
remarked : ** Australia isin the process of ceasing tobe a federation of

independent groups of people, and is bemg changed into a Unitary
State ” *

Reference has now to be made to another aspect of the competition
for power inherent in federalism. Every system of government should
conrinuously adapt itself to the changing needs and circumstances of the
society whose interests it has to safeguard and promote. There must
always be a certain amount of dynamism about it. Static systems lose all
vitality. The dynamism that should characterise the federal system of
government is of a special variety. It consists’in a fresh redistribution
of powers between the centre and the units as demanded by the chang-
ing needs of socety. A distribution which suits one age may not suit
another. Such a redistribution has become all the more necessary in re- .
cent times. The federal systems which are now functioning in the
different countries of the world were established when those countries
were still in the pre-industrial stage of economy. That was the stage when
agriculture was the main occupation”of the "people, when production was
carried on for direct consumption instead of for a distant market, and
when the individual citizens had few wants aud d.d not look very much
10 their governments for satisfying them. The family and the local
community were adequate to provide all the services that .the individuals
were in need of. - The industrial revolution through which every one of
these countries pasced has brought about a compleie change in their
social and economic structure. T Aa interdependent commercial economy
took the place of the isolated economy of the past. Business and indus-
try fell into the hands of trusts, monopolistic organisitions and giant cor-
porations exercising a sort of imperial sway over the workers, the consu-
mers and general public. || Economic depression and mass unemploy- -
ment became the rule. Urban civilization brought with it the problems

S Gson'm SAWER, op. czt., p19.

* Hon'sLs THOMAS PLAYFORD—Federalism in Australia, p. 69,
1 Corry, ]J. A—Democratic Government and Politics, pp. 865-9, -
i SwiseErr—op. cit., pp. 235-86,
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-:of housing, slum clearance, public health, transport, etc. The growth of

democracy and the achievements of technology created inthe masses an
“intense desire for a bigher standard of life. It became cleat as time
-went ofi that planning of some sort or other was necessary if the national
“economy was to function smoothly.  Above all there was the need for
. meking preparations for wars. '

All these changes in s3cial economy called for more and still more
powers being exercised By the State. It was the only organisation that
.had the strenpth, the resourcés and the jurisdiction required to regulate,
~tontrol and plan thé economy -of the people with a view to remove the
- évils of industrialism, provide the new social services demanded by the
-.masses and bring to the public the iaximum social good out of thé tech-

“nological progress which betame the order of the day. In all federa-
" tions therefore the problem was which of the two governments should
exercise the powers that"were called for. And this gave an added inten-
sity to the contest between the centralists and the autonomists everywhere.

. Inall federations there is the possibility of bringing about a redistri-
bution of powers through the process of the formal amendment of the
.costitution, . This is a more direct method of giving the needed flexibi-
-lity to the constitution than the method of judicial interpretation which is
also. condemned by some on the ground that it leads to government by
judges and therefore inconsistent with the principle of democracy. The
-method of formal amendment has an additional advantage in some coun-
tries like Switzerland and Australia as it gives opportunity to the electo-
rate to directly express their views on the proposals for a redistribution
of powers.

~ But on the ‘whole this method has nct been fruitful in giving the
needed flexibility to the constitutions of the federal states except in Swit-
zerland,  Of the twenty-one amendments {o the constitution of the Unit-
ed ' States no amendment had a direct bearing on the redistribution of
powers, except perhaps the Sixteenth, which conferred on the Congress the
power to lay aund collect taxes on incomes. In Canada there was only one
such amendment as a consequence of which “ Unemployment Insurance’’
was included among the powers of the ceitre,  In Australia ninety-one
amendments relating to the transfer of powers to the central government
were submitted for referenda from time to time, but of these only one—
that relating to Social Services—received the approval of the people indica-
ting thereby that even in this industrialised age the Australian electorate is
not very much in favour of increased powers being granted to the
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centre.* The explanation which was given for this attitude on the part of
the people by ascholar who made a special study of the subject was that
the people as such “have no fixed or even Jong-term views about the Fe-
deral Constitution or about the distribution of legislative powers under it,
because federalism and its legal implications are a mystery to the bulk of
them. ” 1 But this is not convincing. If such a poor opinion is enter-
tained about the capacity and the political interest of the people the case
for democracy and federalism loses all its force. The truth of the matter

is that the forces which generate the competitive struggle for power in a
federation and influence the opinions and conduct of politicians, legisla-
tors, administrators and judges equally influence the electorate and the
masses of the people. There is no escape from it. Speaking about the

United States one writer has remarked : * Conflict and controversy over
the * proper ” scope for the application of state and national powers have

played a dramatic part in the political history of the United States, = The
unending tug-of-war tetween the governmental centre and circumference
has been one of the principal topics of political discussion and debate
since the Constiturional Convention and the Federalist - Papers. Even
the superior strength which forced nationsl unity afier the war between
the states failed to give 2 final answer to the question. Nor does any final
solution seem likely to be found. While the nation and its parts continue

to develop in a changing world there is little reason to suppose that the

balancing process between state and Federal authority will reach a per-

manent equilibrium.” § What is true of the United States is equally true

of other fedgrations. Competition for power is inherent jn federalism,

* Swisuer—Federalism in Australia, op. cit., p. 19

t SwiseerR—Federalism in Australia op. cit., p. 170

§ Gamart C. RourT—The Annals of the American Academy of
Political and Social Science, January 1910, p, 93, :



11

- The competitive trends which are characteristic of federalism are
seen not only in the matter of the acquisition and retention of powers by
- the governments at the centre and in the units but also in the way in
which they exercise their powers. This exercise of powers by them pro-
duces consequences which are partly desirable and partly undesirable.
Among the desirable consequences are the scope which it provides for ex-
perimentation in the political field, the services which it renders. to the
successful working of democracy in countries of vast size and the factili-
ties which it secures for the adaptation of goveramental policies to areas
with dissimilar economic interests and to people with different kinds of
culture and social philosophy. * No detailed reference is made here to
te the desirable consequences like these for the simple reason that they
da not raise any serious problems requiring a solution. The undesirable
consequences, however, have to be considered in some detail partly because
it is these that have injured the interests of the public and partly because
it is as a preventive of such consequences and as one of the effective re.
medies for them that co-operative aciion has been recommended. The
co-operative trends may therefore be looked at as antiddtes to the evils
. arising oat of the competitive trends. The view that the only remedy for
.such evils is the substitution of unitarism for federalism is'a mistak_en
~ one as it ignores that under certain ciccunstances aad ia certain countries
federalism is ths only system of government that is appropriate and
workable. The remedies proposed must therefire be in the context of
federalism and not in supersession of it. .

Competition in the exercise of power consist*.a. if: a t'endency on
the part of each government in a federation to work in ﬁolataon from the
other governments and in 3 failure to recognise that its exercise of power
might adversely affect the ability of other governments to dl.scharge ttge
functions for which they are responsible uder the constitution,  This
is not merely or solely a characteristic of the governments of the units.
The central governments als> show the same tendency. It so happer.$

* CoRry, J. A—op. cit., pp. 380-9,
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that sometimes the majorities in control of the central legislature of the
central executive at any particular time are territorial majorities consist-
ing mainly of persons tepresenting particular’ geographical areas. Refe-
rence has already been made to this aspect in dealing with the rivalry
between the Hamiltonians and Jeffersonians, Similar issues have arisen
in Canada and Australia. Today in India there isa suspicion that the
centre is dominated by the representatives of the north and the west and
that the voice of the east and south are not very much heard. Fears
and suspicions of this sort may be groundless in particular cases but this
does nct mean that the policies pursued by the central government
will not produce harmful consequences to the people living in parti-
cular areas although they may be advocated in the name of the general
interest. '

Similarly the policies adopted by the governments of certain units
may adversely affect” the administration of matters which are within the
jurisdiction of the centre or of the other urits. This is because there is
always an element of artificiality about the" distribution of powersin a
federation, and functions which are really inter-dependent become se-
parated and placed under the control of different governments, T De-
fence, for instance, is a function of the centre while education and publie
health are included among the functions of the usits. The capacity of
the centre to get proper recruits for defence sérvices depends very much
on the way in which the units discharge their responsibilities in respect
of education and health, Neg'ect of these responsibilities on their part
may result in ill-educated and unhealthy recruits getting int the aray, the
navy and the air services and undermining their effiziency. Take again
the regulation of foreign trade which is within the jurisdiction of the
¢entre. In discharging this function the central government may find it
necessary to d:termine the quality of goods exported to foreign countties,
But its success in this respect depends on the way in which the units dis-
charge their functions in regard to agriculture, forestry and other indus-
tries which are within their jurisdiction. The free mobility of labour for
which provision is made in all federal constitutions raises similar issues,
It is quite common for persons born and educated in one province to move
provinces in search of employment, It is therefore a matter of much
importance to the owners of industrial and other concerns in these’
provinces that the workérs whom they employ should have received
a sotind general education and technical training of the appropriate chara-
cter.  Any negligence of a provincial government in matters like these

T VENRATARANGAIYA—ep. cit., pp. 175-6,
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affects adversely the interests of the other. provinces, § . Examples like
these may be multiplied to show that even when the government of the
centre or of any particular unit does not intend to cause injury to the inte-
rests that the other governments have to safeguard and promote, such in-
jury may actually result, . This is the natural outcome of their action in
isolation, S

There is next another group of [undesirable consequences which re-
sult from deliberate action taken by governments of certain units in full
knowledge that it will be harmful to the people of some other units and
even to the country as a whole. It has, for intance, been: observed both
in the United States and Canada that States and Provinces are in the habit
of adopting policies' with a view to protect their local industries, the local
trades and businesses and the local Ilabour market by creating ail
sorts of inter-state and inter-provincial trade barriers. The Consti-
tution of the United States declares that * no State shall v.vuuy.s
lay any imposts or duties on Imports or Exports, except what may
be absolutely necessary for executing its inspection Jaws' . Simi~
lar provisions guaranteeing internal free trade exist in the constitu-
tion of Canada. But all the same in actual practice so many devices
which frem a strictly legal point of view appear to lie within the powers
permitted to the units under the constitution have been adopted which in
effect have created numerousinternal trade barriers. One writer has list-
ed eight such devices in the United States rescrted to by the units in

“exercise of their Tax and License powers, five such devices in the exercise
of their police and regulatcry powers and two leading devices in exercise
of their corporate and proprietory powers. i Besides these, there are
barriers of an extra-legal character interposed by administrative authogi-
ties. The Royal Commission on Dominion-Provincial Relations in Canada
( 1940 ) has given numerous examples of what it calls  Provincial Pro-
tectionism ''—the levying of taxes which weigh more heavily on outside
products than on local products, regulatmn of retail se’ling and the con-
tzol of prices in a discriminatory manuer; inspection and grading laws so
as to hamper infer-provincial -trade; and bount’es to encourage local in-
dustries and propaganda in favour of buying provincial products. The
Commission has also pointed our how the damage! resulting from local
protectxomsm has taken various ‘forms, how it has led to the artificial lo-

cation of industries withia the national economy, how it bas become res-
ponsible for the wastes of uneconomic competition and for the uncertain-

§. Report of the Canadian Royal Commission, Book 11, p. 128,
1 F. Evceng MzLoer—The Annals, op. cit., pp. 56-50.
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‘ty of business everywhere and how it has created riva'ryand jea'ousy
between provinces,* In the light of observations like these it is worthwhile
carrying on research jn our country also as to what extent the State go-
vernments are trying to artificiall }foster local industries and businesses
through the discriminatory exercise of their Ieg:slauve and administra-

tive powers. 'The point to be noted in this connection is that here are
certain powers conferred by law on the governments of the units but they
are being frequently abused. How to prevent the abuse is the great pro-
bIem. . )

. . k)

The exercisz of power in isolation has also led to competition in the
sphere of taxation in most federations”and this has been facilitated by the
fact that there is no such rigid separation of tax sources in them as is
found in the Indian federation. For along time convention and usage
were effective in bringing about such a separation in the United States,
Canada, Australia and Swiizerland. - But with the increasing demands
for expenditure by the governments both at the centre and in the units
due, in the main, to the exigencies of war and the widening of the scope
of state activities ig respect of the provision of social services, the conven-

“tional separation has completely broken down, f The result is that sub-
ject to a few limitations the same [taxes have been levied - in- recent yeats
by the federal, state and even local governments. Inthe United States,
for instance, income-taxes, co-operation taxes, inheritance taxes and tax-
es on gasoline; tobacco and alcoholic beverages have been resorted to by

" governments at all levels. The same has also been the case in respect of
several taxes in Canada "and Australia. The criceriz laid down by the
exponents of the _scxenoe of public finance as regards the suitability of
particular taxes for being levied by pardcular governments have been
completely ignored in the competitive race for getting as much revenue as
possible. ‘This has led to [all the evils of double and multiple ' taxation,
Tt is said that befqre the Uniform Income-tax was introduced in Austra-
lia by the Commonwealth -Government.in. 1942 ‘there were twenty-six
different taxes 6n income.§ The definition of * income”, the fate of the
tax, the minimum income exempted from taxatiofi, the form in which the
assessees have to submit their_r'eturns, the rules of * compliance ” and

- *  Report, op. cit,, p. 64
1 HaroLp M., SoMers - Public Fmance and Natzaual Income,
Chapter 32
§ SpPoORER, E. S.—Speech at the All-Austraha Federal Conven-

tion on * Changing the Constitution”. Proceedings edited by C, A.
BLanp ( 1950)
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* everything else relating to income-tax varied from unit to unit in alf the
federations. The fault does not lie only with the governments of the units.
- It is found in some cases, as in the United States, that the ceatral govern-
ment had iavaded the fields of taxation by resorting’ to taxes like the
- Motor Vehicle Tax, taxes.on amusements, etc. which are more appro-
priafe for explojtation by the units. * All this has produced so serious a
reaction in some of the federations that to overcome the evils resulting
-from them it was proposed by Mr. Spooner, a great authority on
Australian finance, that “ there should be only one taxing authority, and
the obvious authority is the [Commoawealth Parliament. Thc States can
* preserve their independence with a constitutional right 1o certain shares
“of the total revenues and the right to control their own expeuaditures
according to their policies ". “The Canadian Royal Commission did not
go so far but recommended the centralization of the Income, the Corpo-
.ration and Inheritance taxes. Everywhere there is a realization of the
harmful effects of tax competiion.

There are two other aspects of tax competition to which reference
- has to be made. Oneis the use which is made of it as an instrument of
. local and provincial protectionismm—similar to the use made of the tariff
to protedét national industries. This has been done in the United States
through the medium of tax favours and tax exemptions as well as through
punitive tax measures. -All these are designed to place burdens oa com-
modities produced elsewhere.§ The other aspect of it consists in the
.efforts made by the governments of unitsto reach beyond their own
boundaries for taxable resources and impose taxation on the residents of
other units and the properties located in them. This feature is promi-
~nent in the levy of death taxes, corporation taxes and use taxes. A cal-
culation that was made in the United States some years ago showed that
the theoretical claims to a death tax put forward by different States would
have ‘resulted in -the total tax being substantially more than the entire
estate, There is also of course another feature of this competition~—the
desire on the part of certain units to keep their rates of inheritance taxa-
tion relatively low in order to attract the o wners of wealth. Whatever it
be, this kind of inter-States tax . competition is responsible for various
abnormalities in the functioning of governments existing side by side in
a federation. It leads to mutual retaliation and recrimination, Even as
-an instrument of local protectionism it has not been much of a success.,

*  SOMERS, 0p. cil., p. 465,
¥ SrooRER,op.cit. .
§ The An.nals, 0ps cu., PP, 62-69
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The competitive exercise of power also prcduces certain undesirable
effects on governmental borrowing. Itleads tothe governments at the
centre and in the units bidding against each other in the same loan mar-
ket and a consequenet rise in the rates of interest at which they can bo-
rrow. It encourages even the poorer units in federation to start costly
projects simply because they do not want to appear to be less progressive
than the richer units. And when any one government defaults either in-
the payment of interest or the repayment of principal it is not merely that
its credit that is affected but also the credit of all governments. If debts’
are repayable in foreign currencies it creates other undesirable compli-

eatioris: *

Another undesirable consequence of the competitive trend arises out
of the disparity that exists in all federations berween the administrative
powers and responsibilities of the units and their financial power. The
burden of making provision for social and developmental services like edu-
cation, highways, health, insurance against old age and sickness, the relief
of tne indigent, unemployment assistance, etc, is either -explicitly or by’
implication laid on the units, This is the outcome of most of the fede-
rations having been established at a time when governments were not

?ected to undertake services of this sort or undertasze them on the scale
on' whicki they are being undertaken today. All these are functions for
the -efficient discharge of which huge financial resources are required.
But it so happens that the tax resourcesat the disposal of the units
yield only a meagre amount of revenue. dome of the most lucrative taxes
like customs are under the exclusive control of the centre; and some’
others like the income and corporation taxes can be better exploited by
the centre than by the units even where the latter have the constitutional.
power to make use of them. The result is that even the richer units in’
a federation find it difficuit to meet out of their own revenue the expen-’
diture they have to incur on social and developmental seivices, The
position of the poorer units is naturaliy much worse. S

In all federations there is considerable inequality in economic matters’
between unit and unit. In some the per capita. income is high; and in
some others it is very low, From this several consequences follow. Some
units do not make provision for all the services for which they are under

* MorraT, RoBert E.—Financial Relations between the Australum
Commonwealth and the Australian States, Canadian Journal, op.cit.
Report of the Canadian Royal Commissien, op. cit,, Ch, IV, '
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a constitutional obl:gat:on to prov:de. It is absolutely beyond their capa~
city to do so. Evenin respect of services for which provxslon is made
the standards attained are comparatively low. Although it is the fact
that the residents within the jurisdication ¢f each unit are also and pri-
marily the citizens of federation as a whole the mere accident of their
place of residence determines in large measure the adequacy or otherwise
of the educational, health and recreational facilities with which they are
provided as well as the protection afforded them against unemployment,
bld age and other contingencies. Citizens resident in poorer units are con-
demned to a low standard of life which becomes lower still intimes of de-
pression while those living in a neighbouring unit which happens to be
richer enjoy a high standard. Such disparities among citizens of different
sovereign states may have a justification but there is little justification for
such disparities among citizens in the same state.

There is another pomt to be considered in this connection. Even
the low level at which services are provided for in the poorer units re-
quires the imposition of more burdensome taxes than what the case is in
the richer tnits. It has been found that on the whole the poorer units
tax their limited resources to a larger extent than the richer units do in
respect of their more ample resources. The tax system of the poorer
units tends to become heavier and more inequitable in another way, In
almost all federations the units rely much more on consumption taxes than
on income-taxes and consumption taxes are known for their regressive

character. §

" All this disparity between administraiive power and financial power
has made several people demana the transfer of the administrative powers
to the central government, If this demand is conceded it wilt be found
that most of the powers now kept within the jurisdiction of the units will
have to be transferred and there will be very little left for the units to
admunister. It will mean an end of federalism. Even from™a theore'ical
point of view the proposition that administrative power should be equat-
ed with financial power 1s not sound. “The fact that certain taxes which
are of a lucrative character can be tetter levied and collected by the cen-
tral government does not mean that 1t has a sort of proprietorship over
the revenues derived from them. If this were the case every item in the
list of subjects included within the jurisdiction of " the centre however 1n-
sxgmﬁcant it may be from an intrinsic standpoint should be given a prio-

1 Arvin H. HanseN & HARVEY S. PERLOFF—State and Local Fie
nance in the National Economy, pp. 29-84,
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rity in relation to public expenditure than even the most important items
in the list of subjects within the jurisdiction of the units. The preserva-
tion of ancient monuments, anthropological Survey of India and the Im-
perial War Museum included in the Union List in India should be given

priority over education, health and  agriculture which are included in
the State List in the Indian Constitution. This will be a most unreason—

able course, It will be asfallacious as the view that the luxuries on
which a rich man can spend his income have a higher order of preference
than the necessities of the poor man. The attempt to equate administra- .

tive and financial power will mean that units with richer resources should
have more powers conferred on them than those with poorer resources

and all federations must be federations of disparate units—a result which
is contrary to the whole process of the evolution of modern federalism, -
Finally it should be recognised that simply because the centre has more
financial power it does not automatically lead to the conclusion that it has
. equal competence to exercise administrative powers. This is the reason
why even in unitary States certain functions are made over to local autho-
rities; and the need for the retention of administrative powers by the
- units in a federation is all the greater in view of the historjcal, geographi-
cal and cultural considerations that are at the basis of the federal system,

The-above illustrates the case of the government of a unit not exer-
cising the powers conferred upon it by the constitution or exercising them
to an inadequate extent owing to the lack of financial capacity. But there
are cases where it is not the incapacity but the unwillingness to exercise
powers that produces the undesirable consequences. This unwillingness
- is ordinarily due to the fact that unless a'{ the units in a federation simul-

taneously exercise the particular powers the unit which first exercises them
will have its interest affected adversely., This is illustrated by what has
happened to labour legis'ation in states like the United States and Canada
where it is incluled within the jurisdictioa of the units. Most of the
governments of the units showed hesitation in enacting laws on hours of
work, minimum wages, age for emnloyment and general conditions of work
in factories for the reason that if similar legislation was not enacted by
other units their industries would be olaced in a disadvantageous position
in competing with the corresponding industries elsewhere as their produc-
‘tion costs were sure to go u» in conseqiuence of labour laws. ¥  Although
every one is agreed that without such laws being enacted and enforced by
the state the coadition of workers canntot b: efzctively imoroved, action
for the purpose was slow. . What is true of labour legislation is equally

% Canadian Ropal Commission Report, op. cit., p. 46,
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true of every other kind of legisla'tion which plaées restrictions upon one
section of the citizens with a view to safeguard the interests of other se¢-
“tions,

~ ‘The existence of a nuniber of competing autonomous governments
exercising their powers more or less in isolation also results in a great deal
_of diversity in the laws of the country. It is of course true that it is to pro-
mote diversity wherever itis necessary and desirable that the federal
.system of government has been organised and it is in fact the justification
for this kind of government. But it is quite possible that diversity which
“might be tolerated in an age of isolated economy may become a source of
_confusjonsand -annoyance in an age of interdependent economy. In all
federations trade and commerce have now attained this character. If
under these circumstances each unit has its own Jaws regulating bills of
exchange, contracts, insurance, corporations and other matters relating to
_business and industry the national economy is bound to suffer. Thisis
the reason why in countries like the United States the problem of uniform
_giselation! under a_ federal system has come to attract the attention cf
publicists"and” politicians,

] So-far reference has ben m de in the main to such of the un-
desirable* consequences of federalism which are positively harmful
There are however other consequences which are not positively in-
. jurious but which stand in the way of the maximum social advantage be-
ing secured, This happens because for certain purposes joint action on
‘the part of a2 numben of neighbouring units is necessary but such action
_may not be forthcoming because of the habit of the units in a federatioa
to work in isolation. Matters relating the navigation of rivers flowing
through several - provinces, + irrigation projects; hydro-electric schemes,
conservation - of ' matural resources, municipal water supply, sewage.
disposal, prevention of river-pollution, the protection of the life of
_migratory workers and their itenerant families are some of the matters
which can be effectively administered only by joint action, ~ .

From this survey it is .clear that the comnetitive exercise of power
‘which is the dominant characteristic of governments in federations h2s to
‘bew ch~cved and regulated fthe interests of the nublic are to be promoted

to the maximum extent. And it is for securing this purpose that 2 number
of co-operative devices have been introduced inall the fed-ril states.
The instrumenral value which federalism posse<ses as a system of g vern-
m:at dzpzads very 14ch 01 the nature and qia‘ity of these devices.



II1

~ As has been observed by an American writer, co-operative federalism
“ proceeds upon the assumption that the sta'e and  national govenments
are not necessarily antagonistic legal entities engaged in a perennial struggle
for jurisdiction across a no-man's land policed by the Sugreme Court.
To the contrary, it assumes that they are public service agenciesy designed
to serve the sames public with Whatever means be at their disposal. *"
‘The same idea was given expression to by the Canadian Royal Commi-
ssion when it stated; * National unity and provincial autonomy must not
be thought of as competitors for the citizen’s allegiince for, in Canada at .
least, they are but two facts of the same thing—a sane federal system.
National unity must be based on provincial autonomy and provinciaat utof
nomy cannot be assured unless a strong feeling of national unity exists
throughout Canada.” * Ther ealisation that the promotioa of the public
interest and the general welfare is the common goal of the governments
at the centre and in the units and that they should work in concert and
not in complete isolation in their efforts to reach the goal i is the essence of
co-operative federalism. :

Theidea of co-operative federalism is not new.Itis as old as the modern
federal movement itself. Elements of it are found in the constitution of the
United Srates which is chronologically the first of modern federations.
These elem=nts were further elaborated in the constitutiong of fedzrations
subsequently formed—the federations of Switzerland, Canada, Australia,
the German Republic and the Republic of [adia. Itis even possible to
speak of a process of evolution of federalism as a system ‘of government
during the last one hundred ani sixty years and to pointout that the
‘basic feature of this process is the incorporation of alareer and Jarger
number of co-operative techniques and devices into federal constitutions.
Viewed from this standpoint the constitution of the Republic of India
may be said 10 be superior tg «that of any other federation, 'Several
suzgested proposals and recomnendatins made in other countries to

+ Davip FELLmAN—Problems of Post-war World, p, 191.
Ganadian Royal Commissioa Report, op. cit., p. 269,
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bring about a larger amount of co-operation between the centre and the
units and among the units themselves have actually been included in the
Indian Constitution,

Among the techniques for co-operative attion that are to be found
in federal constitutions the first place is to be given to the principle of
concurrent as distinguished from exclusive powers. The idea of exclusive
powers emanates from an exaggerated importance being attachad to the
independence and autonomy of the two sets of government in a federation
although in certain matters exclusive jurisdiction is the only reasonable
course. The prmc:pl’ of concurrent powers proceeds on the assumption
that xt is only in certain spheres that governments shou'd be completely
autonomous while in many others they should work conjointly. There

is also another idea involved in the scheme of concurrent powers. It is the
idea thart there are differeat aspects to every subject on which govern~

merts have to undertake leg'slation and that only some of these aspects
have a national significance and have therefore to be dea't with by the go-
_vernments, at the centre while other aspects have only a provincial or local
significance and should be left for being dealt with by the governments of
the units, It follows from this that it is not appropriate to assign subjects
as wholes either to the centre or to the units. ¥ They should have con-
current jurisdiction over such subjects and each should regulate particular
aspe:ts in relation to them, There are various elaborations of this idea
~of aspects. Onesuch elaboration consists in the centre being given power
to enact normative legislation and lay down the general standards while
the units are left with power to apply such standards in the light of vary-
ing local conditions and circumstances. * Another elaboration consists
in the centre fixing what may be called the minimum and the units being
-left to do anythmg they want by way of adding to the minimum.

The i unportance of this technique of co-operative acn/on through a
list of concurrent powers has been increasingly recognised in r.cent times.
The number of items iacluded in the concurrent list was small in the
earl er constitutions but in the constitution of India there are forty-seven

-such items and they deal with many essential matteds like Civil and Cri-
‘minal Law,® Labour and Social Legislation.§ The Canadian Royal
Commission ( 1940 ) recommended the inclusion of Fisheries, Employ~

'} ArtHUR W. Macmadon—Article on * Federation ” in Encyclo=
. peedia of Social Sciences.

* Constitution of the German Reich ( Weimar Republic ) Articles 8- 1

"§ Seventh Schedule—List III Concurrent List,
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ment Offices , Social Insurance, Transport and marketing in the list of
concurrent subjects, It also expressed the view that the Dominion Go-
vernment might fix basic standards in regard to minimum wages, maxj-
mum hours of work and the minimum age of employment leaving to each
province the power to impose such higher standards as it desired. § ¢

Arnother device for bringing about co-operation between the centre
and the unts ( and also among the units in some cases } is inter- goven~
mental delegation of powers. It has already been pointed out that
one ot the drawbacks of federalism consists in an inappropriate allocation
of powers. It some times happens that a power which in the interesis of
umformuy should be exercised by the centre kas been allocated to the
units in the briginal constitution and experience might suggest the need
for a transfer. This can be -effected directly through corstitutional

“amendment. But for various reasons the method of amendment is found
to be difficult, It therefore becomes necessary to have a more flexible
method of effecting the transter and provision for deleganon of powers
found in some federal constiiutions is of great servicein this connec-
tion. ¥ Tt is quite possible that the units do not want to part with the
particular power for all time, They-may be anxious to find-out on the
basis ot expriment as it were how far the tranfer would be really useful,
and this kind of exploration is easier i1f there is provision for delegatiom
An outright amendment of the constitution may be disliked because it
means tne transfer in perpetuity. it may also be that only some of the .
units are in favour of the transfer and if there is provision for detegation
the centre will be in a position to undertake legislation applicable only te.
those units. They will not be put 1o the nccessity of waiting till unani-
mity in favour of the transfer is secured from all the units. It is consi-
derations like these that induced the Canadian Royal Commission to te-
commend the incorgoration of a provision for deiegation of powers in
the Canadian constitution. * One refinement that it has suggested is that
it must be "open to’ the centre also to delegate any of iis. powers to the
umtSo .

The powers of delegauon may be made use of in another way, It
has been found from expenence that 1m respect of several matters if will

§ Report, op. cit., Chapters-II and 1V.
1 Commonweqlth of Australia Comt:tutzon Act, Sectwn 81, lem
XXXVII.
- The Constivation of India. Article 252,
Report ,op. cit.,, pp. 12-785,
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be enough if legislative power alone is exercised by one or the other go—
vernment while the administrative power in the matter of enforcing the
legislation is delegated to the other government. This was a feature of
German Federalism * and it is still a feature of Swiss Federalism to leave
to the units the administration of several laws enacted by the centre. §
This also served the additional purpose of reconciling the units to the in
clusion of many items in the central jurisdiction. In Australia in days
when both the states and the central government levied an income tax,
the central government admunistered its own tax as well as the state tax
in Western Australia while it delegated to the governments of other fivé
States the power to collect the central income tax along with their own
taxes, Some of the states also solicited the services of the federal go-
vernment in the administration of entertainment taxes. In Canada the
Central Government collected, in addition to its own income tax, similar
taxes for Ontaric, Manitoba and Prince Edward Island. In six of the
nine provinces the enforcement of provingial as well as Dominion statutes
in regard to Police is entrusted to the ( Central ) Royal Canadian Mount-
ed Police undet agreements between the Dominion and the provinces
concerned. § Even in a country like the United States which is known for
its “ dual federalism " there is now a tendency to make use of state
officials for puttinginto effect federa: policies and programmes. The
device is considerably used in connection with the vital statistics work
of state and national public health authorities, the enforcement of
national and state game laws, work connected with the national guard,
‘and - certain branches of emergency relief work. ¥ During the second
World War it was through the state governments that the federal
‘government adminisieted the Sclective Service Act, the system of
rationing and price control and Air-raid ’protecn'on. The arrangements
then introduced have come more orless to stay, Referring to this
aspect of co-operatioh one writer remarks ; * This has not come about
tecause the states demanded a shate in the war programimne, but because
the national government found that local units could .be extremie-
ly usefulin doing many things that had to be done expeditiougly
and with some due regard for local sensibilities and regional varia-

* Constitution of the Reich. op. cit., Article 14. : :
¥ A. L. LoweLL~Government and Partiesin Continental Europe,
Vol. II p. 185, For recent developments; however, see Addre Sieg=
. fried—Switzerland ( 195v ) pp. 160-64,
§ Report, op. cit., pp. 177-78. '
LeoNarp D. Waire—Introduction te the Study of Public Adminise
tration ( 1048 } Chapte X, -
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tion. § There are many who think that there is no justification for the
commonly held view that central administration is more efficient than
administration by units and they consequently welcome administrative
powers being exercised by the units.® It goes without saying that unified
administration in several cases whether it be underthe control of the
centre or of the units is conducive to economy.

Several co-operative devices are being used and some more have
been suggested-to mitigate the evils arising out of competition in the field
of taxation and of borrowing. One such device thatis in use in the
United States is the system of Tax Credit and Tax Deduction. Under
this system the amount collected by «ne government is allowed as a cre-
dit against the amount due to the other if both state’and federal govern-
ments are using the same tax. This is an inducement for all the states
to levy the taxes to which the credit system is applied in preference to
other taxes. It hasthe merit of enabling the state to share in the tax
while limiting the burden on the tag-payer and removing some of the in-
jurious effects of double and mulriple taxation. 1 Another co-operative
device is the surrender by the units of their right to levy certain taxes on
condition that they are levied by the centre and the proceeds distributed
among the units. A third device is for the units to surrendes their right
to levy certain taxes on condition that the centre compensates them for
the loss of their revenues through special grants. In Australia the
States surrendered their rights in respect of income-tax in 1942 and have
been receiving special grants in return. § It was on these lines that the
Canadian Royal Commission recommended the surrender by the Provinces
of their right to income, inheritance and corporation taxes and they form-
ed the basis of the agreements that were subsequently entered into by
the Dominion with some of the provinces. [[ It is not to be concluded
from this that the devices referred to have finally solved all the problems
of inter-governmental finance. For, as a matter of fact, thzy have created
some new problems. But they all indicate thatitis only through co—
operative action that they are capable of being solved although there are
several who obj:ct to the various co-operative devices on the ground that

f Davip FELLMAN —op, cit., p. 191,
* Hawrriey Letst Lurz—Public Finance, pp.111, 308-9,
1 HartLgy Leist Lutz—Public Finance, p. 808,
§ Grants Commission Report, 1950,
| DawsoN R, M.—op. cit., pp. 180-35,
] ‘
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they involve too many testrictions being placed on the autonomy of the
units,

Among the isstitutions that have been created for prevention of
competitive bargaining in the matter ¢f governmental loans the Australian
Loan Council deservedly cccupies the most §reminent place. Itisa
body consisting of the Ccmmonwealth Prime Minister and the premiess
of the various States and it has practically- the final voice in determining
‘the amount that should be raised each year by way of loirs by 1ke Cen-
tral and State Governments and the conditions under which they should
be rzised. Mr. Spooner's suggesuon tkat there sheuld be a single raxmg
authority for the whole federation is merely an cxtension cf the piincigle
on which the Loan Council is based. A similar suggesion thst all taxes
should be levied and collected by the Federal Government has been made
by some other wiiters also. ¥ The Canadian Roya! Commission has re-
commended that the Finance Commission proposed by it should be en-
trusted with the function cof examining the soundness of thé provincial
loans under certain circumstacces, #® The Finance.Commission provid-
ed for in the Constitution of Indid is empowered to make recommenda-
tions on almost all financial matters of an inter-governmental character. 1
The United States Congress Committee on Fed ral, State and Local
Government Fiscal Relations (1943 ) and the Upited States Treasury
Committee have recommonded the establishment «fa “ Federal-State
Fiscal Authority ” for promoting financial co-ordination,

The system of central grants to the units which is a characteristic of
modern federalism is a co-operative device .which is most effective in
remedying a great many of the undesirable consequences arising out
of inter-governmental competiion. Itis us.ful, for instance, in pro-
viding relief to the units which are adversely affected by the policies
pursued the central government in the general interest and recenciling
the minorities to majority rule. Serveral of the units 1n Australia and
‘Canada have put forward their claims for special grants on this ground
although there are always difficulties in making an exact . estimate of the
losses sustained by any particular unit in consequence of central policies.
The Canadian Royal «ommission considered it to be a matter of simple
equity and justice to pay grants to areas that have become impoverished
. by national economic policies which enriched other areas and which were

i SOMERS-—op. cit., pp. 472.8.
*  Report, op. oit., D124,
T Aruicles 280-81,
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adopted in the general interest.

Graats also s2rve as an instram2nt for stimulating the activity of the
units in matters which according to the constitution aré within their
jirisdiction but which have a direct or indircct bearing on matters within
the jurisdiction of the ceatre; If, for instance, the efficiency of defence-
dzpends on the way the units administer educacion and public health and
if it is found by the centre thit these matters are not administered by the
units in acsordince with recozaiszd standards they may be stimulated to
pay adequate artention to them through a system of central grams,” This
his in almost all federations determined the selection of items for which
grants are given. Highways, public health and education have generally
been amoog such items because these have more bearing on many of.the
functions that the centre has to discharge. Itis on this principle that
grants are being given now-a-days for the coaservation of na*ural resourses.”
In a'l thzse cases grants serve as 2 reward for local effort. *

Grants are also uszd to mitigate the evil effects due to the disparity
bet ween administrative power and financial power. It has already been
priated out that the units lack in most cases the financial resources nee.-
ed to efficiently adm'nist-r thz fun:tions for which they are responsible-
un !zc the constitution while the centre which has the necessary financial
resources has no jurisdictional control over such functions. The system
of grants an 1 subsidies g-ts over the difficulty arising out of this situation
and brings about samething like a combination between administrative and
financial powers.  One idea that has been responsible for the incressing
attenti»n paid in a'l fe lerations to this asvzct of graats is that of a national
minimum, It has come to be recoznised that the fact that under federa-
Lism there are-two governmenrs instead of one for promoting public inte-
rest should not result in lowering the standard of 1'fe of any section of citi-
zZens simp'y be~ause thev happen bv accident to reside in particular areas
or un‘ts and that every citizen is entitled to a c>ttain minimum in respect
of all essentials of life, o h-alth, education, relief in times of sickness and
unemplovment and assistance in old age, This idea of a national miri-
mum can bhe put into effect only when the centre makes grants to the
units and enab'es them to nrovide th= necescary social services to their. -

- citizens, In determininy the amount nf special grants to be made to the
various states the Australian Grants Commission has adhered to this
prmc1p e.§ The Canadian Commission has also stated that grants should

* Harorp M. GRovws-—Fmancmg Gavemment pp. 60:-6,
§ Report, op. cit, 41987, -
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be design:d with 2 view to make it possible for evecy proviace to pro- |
vide for its people services of average Camidian stindards. §

- The system of grants not oaly implies that the centre co-operate.
with the units in enabling them to discharge their responsibilities but also
that the richer units are under an obligatioa to come to the assistance of
the poorer units, . Looked at from this point of.view the centre is mere=~
ly an instrument for transferring the wealth an{ income of thz richer uaits
to the poorer oaes which are in greater . need of them. Thisis an exten-
sion of the well recognised principle of modern tazation that it should be
utilised to bring ahout more equitable distribution of wealth in society.

There are several who criticise the system of czn‘ral grants on the
ground that.it leads in a vari:ty of ways to an encroachment by the -
national government on the autonomy and rights of the units. There is
some truth in this criticism though it is ofte1 exagz-wrated. Through
grants the centre is in a position to dictate the units not only how they
should spend the moneys it pays them but also the ex reuditure they incur
on other services. The functions for which ails ar: given by the centre
acquire a preferred position. The Goveraments of the units are induced to
favour activizies relating to such functians at thz expense of others equally
meritorious, As Professor Harris puts it : * Consid:r, for example, the
effect of Fed:ral aid upoa expenditures for highways and old-age assis«
fanze. Aua impartial student of public finince would be forced to admit
that these activities have been placed in a highly preferred position, and
that other governmental functins equallv important have suffered beciuse
of the diversion of available state and local funls into thesg and other
activities which are federally aided, * * C

But the question tobe considered is what ths altesnatives arzto a
system of grants and whother those alternatives help ths maintenance of
the autonomy of the units to a greater extent. As has alreadv ben point-
ed out most units will in the absence of grants not be able to provide
their citiZens even with that minimum of social services which it is their
duty to provide. In conseqience of this they will lose all prestige and
their citizens will not care to przserve an autonomy which has no rean-
ing for them. It raises the same issues as thos - raised in connsction with
the nineteenth century liberalism by the aivocates of negative versus
positive freedom. The second alternative is t> transfer to the central

3

i Repaf't, op. cit., p. 125,
% The Anngs, ap. cit., p. 19,
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government the respossibility for the administration of all those services
which the units are unable to finance. This will mean outright centralisa-
tion and the disappearance of all autonomy.* Neither of these two alter-
natives is therefore helpful in preserving states’ rights and independence.
Moreover, the criticism that the acceptance of federal aid is also an accept-
ance of all the conditions imposed by the centre expresses only a half
truth, There are conditional and unconditional aids and the movement
today is more and more in favour of the latter. When conditional-ajds
~ are administered through an independent Grants Commission as in Aus-.
tralia and as has been recommended by the Canadian Royal Commission
the grants become more and’ more unconditional and the uuits rec.iving
them will be in a position to discharge their responsibilities without the
need to surrender their discretion in policy-making. What is, therefore,
required is systematisation of grants on a scientifically calcu’ated basis.
It is the absence of such a basis and of an institution to work it out
that accounts for the large volume of criticism of federal aid in the
United States. Al the same, federal grants have come to stay; and they.
afford one more illustration of the co-operative trends in contemporiry
federalism. : o ' '

Co-operative devices for preveatinz the growth of inter-state trade
barriers and for bringing about uniform stite faws and uniformity in their
administration are also to be found in several felerations. Th-y are
more numerous in the United States than in other countries. This is due
to the fact that in that country there are as many as forty-eight units and
the disadvantages arising out of trade burriers and diversity of l.wsare
more serious. The need for coun-eracting them is correspondinely much
greater. In addition to this the economy of the United States is a more
highly integrated and interdependent one. ' Interest therrfore in freedom
of internal trade and in uniform laws and administration is naturally
more wide-spread. All this accounts for the large number of institutions
in that country created for the purpose of securing the needed freedom
and uniformity. ‘ '

Among these insti*utions the Council of State Governments deserves
the first place. Tt is corposed of the members of Commissirns or
Committees on Inter-State Co-operation established in each of the forty-
eight States. . Tvpical Commissions consist of ten members of the legis-
Iature and five administrative oficials. “he Council thus conztituted
serves as (1) aclearing house for information and research, (2) 2 medium

-

¥ HANSEN AND PERLQOFF op. cit., pp. 124-25,
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for improving legislative and administrative practices of State Govern-
ments, (8) an instrumentality for eacouraging full co-operation among
the states in solution of inter-state problems both regional and national,
and (4) a means of facilitating and improving federal-state relations.
Several associations like the American Legislators’ Association, the
Governors™ Conference, the National Association of Attorneys General,
etc. work in close collaboration with it. It also co-operates in the legisla-
tive programme of the National Conference of Commissioners on Uni-
form State Laws. }

Organisations like these have succeeded in removing many of the
trade barriers and in * ironing out conflicts among the States in other
fields, including water resources, conse rvauon of fisheries, liquor control,
conflicting taxation, inter-state parks, motor vehicle regulation, and crime
control. ” § The National Conference of Commissioners on Uniform
State Laws has been responsible for drafting about one hundred model
and uniform acts by 1948. Most of th-m have been designed to facili-
tate ordinary business operations across state lin’s through uniform legis-
lative requirements in all States. The response of the state Iegvlatures
to the efforts of the Conference his not been as encouraging as it ought
to be, but there is a general rocognition of the value of its work, The
habit of * Legis'ative wopying * which induces the framers of state con-
stitutions and the drifters of state statutes to frequently take similar do-
curhents from convenient sister states or from the Federal Goveramentas
models for their efforts, the propaganda carried oa by lobbymg organi-
zations, which is a common feature of public and political life in the Uuit-
ed States, and the pressure which the central government is able to exer-

-cise on States through the machinery of grants have also helped the crea-
tion of uniform laws, * = Another device for coacerted action among the
Statés is the conclusion of inter-state compacts for which provision
exists in the Constitution. By 1946'as many as eighty such compacts were
entered intoin relation to bouadaries, cessions of land, water sunoly,
crime control, bridzes, tunnels, parks, control of fisheries, port develop-.
ment, nver~va11ey development and soon. }

2

In Canada a mnst useful purposz has been served by the Inter-Provin-~ .
cial and the Dominion-Provincial Conferences. Of the two the latter are

'[' The Book of tha States : 1950-51, ( Vol. IIT), pp- 8-6.
-§ The Annals, op. cit., p. 703,

* The Arnals, np. cit., pn. 80-81,

3: WiLL1AM ANDERsQN-—American Government, p. 241.

-
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of greater value. ‘They are conferences of the prime ministers of the Do-
minion and of the provinces and of the leading members of their cabi-
nets. Almcst al} questions 1n the field of Dominion-Frovincial relations in
which there is scope for uncertainty and friction come vp for discussion
in them. The results of these conft rences have been found to be so fruit-
ful that the Canadian Royal Commission recommended that they should be
held more regularly with an agenda settled sufficiently in advance, In
emphasizing the supericrity of this kind of co-operation over the alter-
rative of centralization it cbserved : * It is in the interest of provinces
themselves that efficient me'hods of ce-operation be devised. The ten-
dency in most federal states has Leen towards centralizaiion at the ex-
pense of the provinces.” In so far as matters requiring uniformity of
treatment, or concerted action can be dealt with by co operation among
the previnces, or between the Dominion and the provinces, the case for

addittonal centralisation o promote efficiency or uniformity will not
arisz, 7’ ¢

ks oncerted action is also promoted in Canada through Conferences
of admiristrative officials in similar departments of Dominion and pro-
vincial governments and through special inter-departmental commitrees.
Thz Royal Commission has suggested the estab ishment of a representa-'
tive tribunal to enquire into complaints about the setting up of trade
barriers through d:scnmmatory legislation and administration. It has
also recommended the creation of representative appeal buards to review
decisions on matters r.lating to unemployment aid. The point that de-
serves special attention in tnese and in simular other cases is the increas-
ing importance attached to institutions repxcsentmg the Dominion and
provmaal governments for undertaking co-operative action wherever.
necessary. This has a close analogy to the method by which reconcilia-
tion is brought about under democracy between the freedom of the in-
dividua! citizen and the need for the expansion of state activity which
naturally infringes on that freedom. This method is to give to the citizen
a share in the powes to formulate state palicies through his elected repre-
sentatives sitting on the legis'atures and other -governing bodies, In the
same way the freedo.n of units in a federation has to be reconciled with
the needs of umiform action over the whole arca of the federation, needs
which have become larger and more urgent, And this need is being
satisfied by the establishment of new institutions rcpresentmg the govern-
ments of the centre and of the units,

The most nnporant institution working for concerted and co-opera-
tive action in Australia is the Premmrs Conference. # This body, con.

. Trr——

By Report, op. cit.y p. 70,
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sisting of the Prime] Minister of the Commonwealth and Premiers of
States, meets at least twice every year aod takes joint informal decisions on
imoortant financial, as well as non-official, matters affecting Federal State
relations. Th:se decisions are subsequently confirmed by means of Fe-’
deral -State agreements and/for simultaneous legislation. The Conference
prowdes an eminently suitable ground for the ventilation of grievances
and opinions on matters in dispute or on matters of collective federal sig-
nificance and enables both the Commonwealth and States to shape nation-
al policies in accordance with agreed decisions.” # Most of the matters
comi~g before the Loan Council are previously discussed at th: Premier’s
Conference. A National Works Council composed of one representative
of each of the governments with the Prime Minister of the Commonwealth
- as Chairman was created it 1948 to determine post-war works policy in
the general scheme of post-war reconstrucuon. i

Political parties are so integrally and vitally connected with the work-
ing of democracies and representative governments that there is no need
to make a separate reference to them as agencies in promoting co-opera=
tion between the centre and the units in all federations. Their role in.

-this respects is a dominant one.

There are numerous provisions in the Constitution of India for
bringing about concerted action betwgen the government of tRe Union
and the governments of the Stares that make up the Union.  Reference
has already been made to the artic'es in the constitution under which two
or more states can delegate to the Union Parliament the pcwer to enact
legislation on a matter which is within their exclusive jurisdiction. The
President is empowered to establish an Inter-State Council for enquiring

“into disputes arising between States, for investigating and discussing sub-
jects of common interest to the Union and the States or to the States
themselves and for recommending a better coordination of policy and
action with respect to matters so investigated. fThere’is provision for
the institution of 4 joint Fublic’ Service Commission for two or more
States and for the Union Public Service Commission serving the needs of
any particular State, and all this is to be worked on the basis of mutual
agceement, In the field of finance the scope for co-operative action is
wide and it assumes several forms. Certain duties are levied by the
Union but collected and appropriated by the States. 4, There are several -
taxes levied and collected by the Union but whose proceeds are assigned

o NEHRU-ADARKAR——RepOIt on Aus:ralian Finance {1947), p. 10,
-3 NzunluﬁApmm-Reporr -on-Australian_Finance (,1947 ), p. 10} -
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cither wholly or partly to the States, There are provisions relating to
the making of grants by the centre to the units and they cover uncondi-
tional as well as conditional grants, All details regarding the sharing of
tax-proceeds and the making of grants are worked out by an independent
Finance Commission. The Union is also empowered to grant loans te
the States. The constitution also envisages close co-operation in adminis-
trative matters,

Conferences between the representatives of the Governments of the
Union and of the States have also been quite common and frequent.
There have been conferences of Governors of States, of their ‘chief
'ministers and mininsters holding similar portfolios. Conferences of de-
partmental heads and officers have also been held,  As in other federa-
tions there are many departments at the centre which are engaged in
the collection of statistics and of information and data on -a variety of
matters and the results of their work are passed on to the states for being
utilised by them. : ‘

From this survey of the competitive and co-operative factors in
federalism the conclusion emerges that although competition for power
is inherent in it the co-operative trends have become stronger and more
active in recent years and they have succeeded o a considerable extent
in counteracting several of the undesirable consequences arising out of
the competitive struggle for power. There is, therefore, no need to think
of centralization as the only remedy for overcoming the defects of federa-
lism. The federal system of government has shown its capacity to adjust
itself to changing needs and circumstances and this process of adjustment
hasin all federations been facilitated by the growth of co-operative
devices. If these co-operative trends are strengthened federalism will .
continue to be an ideal systern of government for countries like India, the
UnitedStates, Canada and Australia—countries which are vast in size
and which consequently develop geographical, economic, social and cul-

~tural diversity. , -

( Lecture delivered on 24 February 1951. )
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