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INTRODUCTORY LETTER. 

To The Right Honourable Viscount Peel, P.C., G.B.E., 

Secretary of State for India. 

:MY LORD, 

Appointment of our Committee and terms of reference. 

We were appointed by Your Lordship's predecessor, the Right 
Honourable the Earl of Birkenhead, P.C., G.C.S.I., on the 16th 
December, 1927, our terms of reference being-

(1) to report upon the relationship between the Paramount 
Power and the Indian States with particular reference to the 
rights and obligations arising from :-

(a) treaties, engagements and sanads, and 

(b) usage, sufferance and other causes; and 

(2) to inquire into the financial and eoonornic relations be
tween British India and the states, and to make any recom
mendations that the committee mav consider desirable or 
necessary for their more satisfactory ~·djustment. 

Part (1) refers only to the existing relationship between the Para
mount Power and the states. Part (2) refers not only to the 
existing financial and economic relations between British India and 
the states but also invites us to make recommendations for the 
future. 

Origin of enquiry. 
' 

2. The request for an enquiry originated at a conference oon
vened by His Excellency the Viceroy at Simla in ~Iay, 1927, when 
a. representative group of Princes asked for the appointment of a 
special committee to examine the relationship existing between 
themselves and the Paramount Power and to suggest means for 
securing effectiYe consultation and co-operation between British 
India and the Indian States, and for the settlement of differences. 
The Prince,;; also asked for adequate im-estigation of certain dis
abilities under which they felt that they laboured. 

~8~95 
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Preliminary arrangements. 

3. \~hen our committee assembled at Delhi on the 14th Jan nary, 
1918, we found that the Princes had no case ready. The Standing 
Committee of the Chamber of Princes had no permanent office or 
secretariat; many of the states had no properly arranged archives ; 
and without prolonged search, the Princes said, they could not 
formulate their claims. Eventually it was agreed between our 
committee and the Standing Committee of the Chamber of Princes 
that we should visit the states during the ·winter months and then 
adjourn to England where their case would be presented before ns. 
Eminent counsel, the Right Honourable Sir Leslie Scott, KC., 
1\f. P., was retained by the Standing Committee of the Chamber 
and a. number of Princes to represent them before us. A question
naire was issued on the 1st March, 1928, to all members of the 
Chamber of Princes and to the Ruling Chiefs entitled to representa
tion therein and to the IJocnl Governments in India. The question
naire, which defines and explains the scope of our enquiry, form£< 
Appendix I to our report. 

· Tours and assistance given. 

4. We visited fifteen states: Hampur, Patiala, Bikaner, Udai
pur, Alwar, Jaipur, Jodhpur, Palanpur, Jamnngar, Baroda, Hydera
bad, Mysore, Bhopal, Gwalior, and Ka~hmir. At each of these 
;tates we discussed locally and informally such questions as were 
!!:lrought before us. We also paid a flying visit to Dholpur. Alto
gether we travelled some 8,000 miles in India and examined in
formally 48 witnesses. \Ye returned to England early in :May, 
19:28. Their Highnesses the Rulers of Kashmir, Bhopal, Patiala, 
Cutch and N awanagar, mem her:> of the Standi11g Committee of 
the Chamber of Princ·es, also arrived in England during the 
('Onrse of the summer and were present when Sir Leslie Scott in 
October and November formally put forward the case on behalf of 
the states ·which he represented. \Ve desire to express our deep 
obligations to the Princes whose states we visited for their 
great, a traditional, hospitality, to express our regret to those 
\Yhose invitations to visit their states \Ve were unable to accept, 
and to acknO\vledge the unfailing courtesy and assistance 1rhich we 
have everywhere received from the Standing Committee, frr'm the 
Princes individually, from the ministers and governments of the 
sewral states, and from their counsel, Sir Leslie Scott, assisted by 
others, and especially by Colonel Haksar, C.I.E. We desire also 
to acknon-ledge the rendy assistance that has been given us t.Lrough
ont by His Excellency Lord Inrin and the Political and other 
Departments of the Government of India. 
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Representations on behalf of subjects of states, and feudatory 
chiefs and jagirdars. 

5. In the course of our enquiry ·we were approached by persons 
and associations purporting to represent the subjects of ~ndian 
States. It ·1yas quite clear that our terms of reference d1d not 
cover an investirration of their alleged grievances and \Ve declined to 
hear them, but 

0
\\'e allowed them to put in written statements, and 

in the course of our tours we endeavoured to ascertain the general 
character of the administration in the states. \Ye also received 
representations from many of the Feudatory Chiefs of Bihar and 
Orissa requesting a reconsideration of their status and powers, as 
well as representations from the feudatories of the Kolhapur State. 
These also we have not dealt with, as they fall outside the scope of 
our enquiry. 

Divergent views of Princes. 

6. It was soon obvious to us that very divergent views on im
portant matters were held by the Princes themselves. The im
portant states, H:vderabad, }.lysore, Baroda, Travancore, as well 
as Cochin, R.ampur, Junagadh and other states in Kathiawar 
and elsewhere, declined to be represented by Sir Leslie Scott 
and preferred to state their own ca.se in \\'ritten replies to the 
questionnaire. We can, however, claim that \\'e have done our 
best to ascertain, so far as this is possible, the views of the Princes 
as a body. 

Voluminous documents. 

7. Altogether seventy replies to the questionnaire have been 
received from different states. }.!any of these, although instructive 
as to the feelings of the Princes and Chiefs, refer to matters outside 
our enquiry, such as requests for the revision of state boundaries, 
claims in regard to territories settled or transferred many years 
back, applications to revise decisions by the Paramount Power 
maJe at almost any time during the last century, requests in the 
matter of precedence, salutes, titles, honours, and personal dignities. 
Th,.>e rei)Uests and applications \\·ill be forwarded to the Politir.a.l 
Department of the Gowi'nment of India. 

Acknowledgments to secretary and staff. 
8. In conclusion, '1\e desire to brinO" to Your Lordsbin'o:; 

nutice the Pdmirable \\·ork done by onr
0 

secretary Lieutena~t
Col,)twl G. D. Ogilvie, C.I.E. His 'exceptional kn~~rledc:re of the 
hi~t?ry of recent discussions, his great popularity with the

0

Princes, 
h1s mdustry, zeal and ability, have very greatly impresSGd us and 
rL1l'ed us under a hea.ry obligation. 

A 4 

4 
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We desire also to record our appreciation of the very satisfactory 
manner in which the office staff of the committee performed their
duties. 

Sections of the report. 

9. We have drawn up our report in four sections:
I.-Relationship between the Paramount Po~er and the 

States. Historical summary. 

H.-Relationship between the Paramount Power and 
the States. More detailed examination. 

TIL-Financial and economic relations between British India. 
and the States. Machinery. 

IV.-Financial and economic relations between British Indi:. 
and the States. Specific proposals. 

And we have the honour to be, 

Your Lordship's Most obedient Sen·a.nts, 

HARcOURT BUTLER. 

SIDNEY PEEL. 

W. S. HoLDSWORTH. 

The 14th February, 1929. 
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I.-RELATIONSHIP BETWEEN THE PARAMOUNT 

POWER AND THE STATES. HISTORICAL SURVEY. 

Two Inclias. 

10. Interwoven in the pink map of India are large patches of 
·yellow which represent the Indian States.* These states sur
vived the establishment by the British of their dominion on the 
ruins of the 1\Ioghul empire and the :i\Iahratta supremacy. They 
<.:over an area of 508,138 square miles ;vith a population of 
68,652,97 4 people, or about two-fifths of the area and one-fifth of 
the population respectively of India including the states but 
excluding Burma. t Politically there are thus t;vo Indias, British 
India, go-rerned by the Crown according to the statutes of Parlia
ment and enadments of the Indian legislatme, and the Indian 
States under the suzerainty of the Crown and still for the most p<Lrt 
under the personal rule of their Princes. Geographically India 
is one and indivisible, made up of the pink and the yellow. The 
problem of statesmanship is to hold the two together. 

Indian States. 

11. The Indian States as they exist to-day fall into three distinct 
classes : 

Area in Revenue in 
Class of State, Estate, etc. X umber. squaN Population. crores 

mil~s. of rnpees.t 

I. States the rulers of which 108 i 514,f.I8G 59,847,18G 
are members of the Cham-
ber of Princes in thdr owri I 

right. I 

II. States the rulers of which 127 76,846 8,004,114 2•89 
are represented in the 
Chamber of Princes by 
twelve members of their 
order elected 

II f. Estates, J agirs and others ... 327 6.406 801,674 ·7-1 

The term Indian State is, in fact, extremely elastic as 
regards both size and go;-ernment. It covers, at one end of 
the scale, Hyderabad with an area of 82,700 square miles. with a 

• See map ::~ttached to this report. 
t The area of India including the states but excluding Burma is 1,571,625 square 

mil~s. The populaticn of India incluaing the states but excluding Burma, 
according to the census of 1921, is 305,730,2bl:l. ~n~;~n, 

t .1 crore (ten millions) of rupees, at an exchange o(one shilling and sixpence 
fur the rupee, is equivalent to £750,000. 
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population of 12,500,000, and a reveriue of 6! crores of rupees or 
about £5,000,000, and, at the other end of the scale, minute 
holdings in Kathiawar amounting in extent to a few acres only, 
and even, in certain cases, holdings which yield a revenue not 
greater than that of the annual income of an ordinary artisnn. It 
includes also states economically, politically and administratively 
advanc-ed, and states, patriarchal or quasi-feudal in character, which 
still linger in a medieval atmosphere ; states with varying political 
powers, constitutional states like Mysore and Travancore and 
states which are under purely autocratic administration. The one 
feature common to them all is that they are not part, or governed 
Ly the law, of British India. 

Geographical and historical features. 

12. In the Indian States nature assumes its grandest and its 
simplest forms. The eternal snows of the Himalaya gather up and 
enshrine the mystery of the East and its ancient lore. The enter
prise of old world western adventure now slumbers by the placid 
lagoons of Travancore and Cochin. The parched plains of 
Rajputana and Central India with their hilly fastnesses recall the 
romance and chivalry of days that still live and inspire great 
thoughts and deeds. The hills and plains of Hyderabad and 
Mysore, famed for gems and gold, for rivers, forest, water-falls, 
still cry out great names of history. Over the dry trap plateaux of 
the Deccan swept the marauding hosts of the Mahrattas, eating 
here and drinking there. right up to ancient Delhi. From the 
west, the ports of J{athirtwar with their busy progressive people 
stretch out hands to the jungles of Manipur in the East with 
their primitive folk and strange practices. The marching life of 
Moghul and Mahratta times has yielded to the sustained quiet 
of British rule, but the old spirit survives in many a story and 
many a hope. 

Importance of states. 

1~. The India.n States still form the most picturesque part of 
Ind1a : they als~ represent, where the Prince and his people ar-3 
Hmdus, the anc1ent form of government in India. In the Brah
manic polity, the Ks~1atri):a (Raj put) Raja is as necessary an 
element as the Brahmm pnest, and all that is national in Hindu 
feeling is turned' towards him. Not always does the tie of reliaion 
vnite the ruler and his subjects. In the gTeat state on the nZrth 
(I\t\:'lunir) the ruler is Hindu whilst most of his subjects are 
:\Ioslem, and in the grea.t state on the south (Hyderabad) the ruler 
is a Muss~lman whilst m?st of his subjects are Hindus. Truly it 
may be sa1d that the Ind1an States are the Indian India.. 

6 
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Importance and services of Princes. 

14. The Indian Princes have played an important part in 
imperial history. Their loyalty at the time of the mutiny; their 
response to all patriotic calls upon them; their noble services in the 
Great War; their splendid devotion to the Crown and the person of 
the King-Emperor and to the Royal Family are one of the proud 
things of our annals, a glory of the Empire. To their King· 
Emperor they look with the devotion of a younger world. All ser
vice to their King-Emperor ranks the same with them. 

Progress of states. 

15. For long they stood upon the ancient ways but they too have 
been swept by the breath of the modern spirit. Their efforts to 
improve their administration on the lines generally follo\ved in 
British India have already in many cases been attended with con
spicuous success. Of the 108 Princes in class I, 30 have estab
lished legislative councils, most of which are at present of a con
sultative nature only; 40 have constituted High Courts more or less 
on British Indian models; 34 have separated executive from judicial 
functions; 56 have a fixed privy purse; 46 have started a regular 
graded cinllist of officials; and 54 have pension or proYident fund 
schemes. Some of these reforms are still no doubt inchoate, or on 
paper, and some states are still backward, but a sense of responsi
bility to their people is spreading among all the states and growing 
year by year. A new spirit is abroad. Conditions have very 
largely changed in the last twenty years. 

Political diversity of states. 
16. Diverse as the states are geographically and historically, 

they are even more diverse politically. Of the total number of 
states forty_ only have tre:1ties with the Paramount Power; a larger 
number ha>e some- form of engagement or sanad*; the remainder 
have been recognised in different ways. The classification of the 
states has given rise to some discussion and there is naturally a. 
strong desire on the part of the lower graded states to rise higher. 
On the other hand informal suggestions have been made to us that 
representation in the Chamber of Princes should be limited to 
those rulers who ha>e treaty rights and large powers of internal 
so>ereignty. It is not within our province to reclassify the Indian 

• Sir Henry !!Ia.ine defined the term sanad as ":m ordinary instrument of 
contract, grant or cession used by the Emperors of Bindustan." H7 P?inh ?ut 
that sanade mav have the same effect as treaties or enzagements m nnpoemg 
obli~:ations fur :. they are not necessarily unilateral." In- polit1cal parlance (to 
quote the opinion of connsel-.Appendix lii) the term san ad ( spelt in old documents 
and pronounced sunnud) is used generally as indicating a grant or recognition from 
the Crown to the ruler of a state. 
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States, and so far as we could gather, the consensus of opinion 
amongst the Princes is that any attempt to do so would cause so 
much heart-burning and open up so many difficulties that it had 
better not be made. The great variety of the Indian States and 
the differences among them render uniform treatment of them 
difficult in practice if not impossible. 

Our proposals concerned mainly with classes I and II. 

17. We may say at once that, in the main, our remarks and pro
posals have in view the first two classes only of Indian States, the 
rulers of which have, in greater or less degree, political power, 
legislative, executive and judicial, over their subjects. While we 
do not wish to make recDmmendations in regard to the third class, 
it is obvious that they are placed differently from the larger states 
and call for treatment in groups rather than individually. The 
petty states of J{athiawar and Gujerat, numbering 286 of the total 
of 327 in the third class, are organised in gToups called thanas 
under officers appointed by the local representatives of the Para
mount Power, who exercise various kinds and degrees of criminal, 
revenue, and civil jurisdiction. As the cost of administration rises 
the states may find it necessary to distribute it over larger areas 
by appointing officials to work for several states. Already there 
is talk in some of the larger states in Kathiawar of appointing 
a High Court with powers over a group of such states. 

Paramount Power. 

18. The ' Paramount Power ' means the Crown acting through 
the Secretary of State for India and the Governor-General in 
Council who are responsible to the Parliament of Great Britain. 
Until1835 the East India Company acted as trustees of and agents 
for the Crown; but the Crown was, through the Company, the 
Paramount Power. The Act of 1858, which put an end to th.; 
administration of the Company, did not give the Crown any new 
p(nrers '"hich it had not previously possessed. It merely changed 
the machinery through 'IYhich the Crown exercised its powers. 

Fact and development of paramountcy. 

19. The fact of the paramountcy of the Cro'lm has been acted 
on and a.cquiesced in orer a long period of time. It is based 
upon treaties, engagements and sanaus supplemented by usage and 
t'u!Terance and by decisions of the Government of India and the 
Secretary of State embodied in political practice. The aeneral 
course of its evolution has been well described by a great ~odern 
jurist. ''The same people," wrote Professor 'Westlake, "has 
determined by its adion the constitutions of the United Kinadom 
:\Ihi of India, and as a consequence these are similar so far as

0 
that 

7 
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neither is an engine-turned structure, but the architecture of each 
indudes history, theory, and modern fact, and the books which 
describe them are similarly varied in their composition. On the 
side of SUbstance the principal difference bet\Yeen them is that, 
while in both the field covered by express definition leaYes r<xlln 
for questions to arise, in the Indian constitution an ackno>vledgerl 
supreme will decides every question which arises, but in that of the 
United I\ingdom b. balance of power causes questions to be le,;,; 
easy of solution."* 

Changes in policy. 

20. The paramountcy of the Crown acting through its agents 
dates from the beginning of the nineteenth century when the 
British became the de fado sole and unquestionable Paramount 
Power in India. The policy of the British Government towards 
the states passed, as stated in the report of Mr. Montagu and 
Lord Chelmsford, from the original pla,n of non-intervention in all 
matters beyond its own ring-fence to the policy of ' subordinate 
isolation ' initiated by Lord Hastings; that in its turn gave way 
before the existing conception of the relation between the state3 
and the Government of India, which may be described as one of 
union and co-operation on their part with the Paramount Power. 

Position of treaties and intervention. Hyderabad case cited. 
'21. The va.Iidity of the treaties and engagements made with the 

Princes and the maintenance of their rights, privileges and 
dignities have been both asserted and observed by the Paramount 
Power. But the Paramount Power has had of necessity to make 
decisions and exercise the functions of paramountcy beyond the 
terms of the treaties in accordance with changing political, social 
and economic conditions. The process commenced almost as soon 
as the treaties \Vere made. The case of Hyderabad may be cited 
by way of illust'ration. Hyderabad is the most important state in 
India. In 1800 the British made a treaty with His Highness the 
Nizam, article 15 of "·hich contains the following clause:-

" The Honourable Company's Government on their part hereby 
declare that they have no manner of concern with any of His 
Highness' children, relations, subjects, or servants with respect 
to whom His Highness is absolute." 

Yet so soon as 1804 the Indiun Government successfully pressed 
the appointment of an individual as Chief Minister. In 1815 the 
same Government had to interfere because the Nizam's sons 
offered violent resistance to his orders. The administration of the 
stat-e gradually sank into chaos. Cultivation fell off, famine prices 
prevuiied, justice was not obtainable, the population began to 

• "The Native States of India" La.w Qnarterly Review, Vol. XXVI, 318. 



llli;.;Tate. The Indian Government was compelled again to inter
relle and in 1820 British officers were appointed to supervise the 
district administration with a view to protecting the cultivating 
<:lasses. Later on again the Court of Directors instructed the 
Indian Government to intimate to the Nizam through the 
residenc:y that they could not remain " indifferent spectators of 
the disorder and misrule '' and that unless there were improve
ment it would be the duty of the Indian Government to urge on 
His Highness the necessity of changing his rninist.er and taking 
other measures necessary to secure good government. These are 
only some of the occasions of intervention. They are sufficient to 
show that from the earliest times there was intervention by the 
Paramount Power, in its own interests as responsible for the whole 
of India, in the interests of the states, and in the interests of the 
people of the states. 

Reaction to doctrine of laissez faire. Statement of Lord 
Canning. 

2:2. From this policy of intervention there was in time a re-
action. For some years before India passed under the direct 
government of the Crown, the doctrine of laissez faire prevailed. 
'l'he states were left alone and iri the event of revolt, misrul~, 
failure of heirs, etc., the Paramount Power stepped in with 
annexation. This policy was abandoned again after the Crown 
assumed the direct government of India. That great historical 
event, with its numerous implications, was thus described by Lord 
Canning, the first Viceroy of India:-

" TLe Crown of England " he said, " stands forth the un
questioned ruler and Paramount Power in all India, and is for the 
first time brought face to face with its feudatories. There is a 
reality in the suzerainty of the Sovereign of England which has 
never existed before and which is not only felt but eaaerly 
atknowledged by the Chiefs." o 

Later in his despatch, dated the 30th April, 1860, Lord Cannina 
bid down the t\\'O grea.t principles which the British Government 
ha.s followed e-rer since in dealing with the states : (1) that the 
integrity of the states should be preserved by perpetuatina the rule 
(lf the Princes. whose power to adopt heirs was reco;ised by 
san:1ds granted m 1862; (2) that flagrant misgovernment must be 
prevented or arrested by timely exercise of intervention. 

Political practice and intervention. 

~3. With this acceptance of the necessity of intervention modern 
J)()]it_ical practice may be said to ha-re begun. It received an ex
tl:Imon from tb~ den_lopmen~ of a .strong Political Department. 
lntl'f\"t'J1tton reached 1ts zemth dunng the viceroyalty of Lord 

8 
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Curzon. The administration of many states broke down 
temporarily under the strain of the great famine of 18\)9, and 
drastic intervention became necessary in order to save life within 
the states and prevent the people of the states from wandering 
over British India. In many states the Paramount Power was, 
on grounds of humanity, compelled to take over the direction of 
famine relief operations. 

Pronouncements of Paramount Power on paramountcy. 
24. The Paramount Power has defined its authority and right 

to intervene with no uncertain voice on several occasions, in the 
Baroda case (1873-75), the Manipur case (1891-92), and so lately 
as March 1926 in the letter of His Excellency Lord Reading to 
His Exalted Highness the Nizam of Hyderabad which carried the 
authority of His Majesty's Government. This letter is so im
portant that we quote it in extenso as Appendix II to this report. 

Baroda case, 1873-75. 
25. In the Baroda case a commission was appointed to investi

gate complaints brought against the Gaekwar's administration, and 
to suggest reforn1s. In reply to his protest against the appoint
ment of the commission, as not being warranted by the relations 
subsisting between the British Government and the Baroda State, 
the Gaekwar was informed as follows by the Viceroy and Governor
General:-

'' This intervention, although amply justified by the language of 
treaties, rests also on other foundations. Your Highness has justly 
observed that ' the British Government is undoubtedly the Para
mount Power in India, and the existence and prosperity of the 
Native States depend upon its fostering favour and benign pro
tt>etion.' This is espeeially true of the Barod:1 State, both because 
of its geographical position intermixed with British territory, and 
also because a subsidiary force of British troops is maintained for 
the defence of the state, the protection of the person of its ruler, 
and the enforcement of his legitimate· authority. 

'' My friend, I cannot consent to employ British troops to protect 
any one. in a course of wrong-doing. Misrule on the part of a 
government which is upheld by the British power is misrule in the 
responsibility for which the British Government becomes in a 
measure involved. It becomes therefore not only the right but the 
positive duty of the British Government to see that the administra
tion of a state in such a condition is reformed, and that gross 
abuses are removed. 

" It has newr been the wish of the British Government to inter
fere in the details of the Baroda administration, nor is it my desire 
to do so now. The inmwdiate re~ponsibility for the Government of 
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tile st<J.te rests, and must continue to rest, upon the Gaekwar for the 
time being. He 1as been acknowled~ed as the sovereign of Ba.ro~a, 
and he is responsible for exercising his sovereign powers w1th 
proper regard to his duties and obligations alike to the British 
Government and to his subjects. If these obligations be not 
fulfilled, if gross misgovernment be permitted, if substantial j'lstice 
be not done to the subjects of the Baroda State, if life and property 
be not protected, or if the general welfare of the country and people 
be persistently neglected, the British Government will assuredly 
interYene in the manner which in its judgment may be best 
calculated to remoYe these evils and to secure good government. 
Such timely intervention, indeed, to prevent misgovernm'ent 
culminating in the ruin of the state is no less an act of friendship 
to tlle G aelmar himself than a duty to his subjects." 

Manipur case, 1891~92. 

~6. In 1891 violent disputes occurrea in the Manipur State 
which led to the abdication of the Maharaja. M:r. Quinton, Chief 
Commissioner of Assam, was instructed to procood to Manipur 
in order to bring about a settlement of the disputes. On arrival, 
he and four British officers who were with him were treacherously 
made prisoners and forthwith beheaded under the orders of the 
Senapati or General (the brother of the Maharaja), and of the 
Prime Minister oi the State. An expedition was at once sent into 
:Manipur to avenge this outrage. Those responsible were arrested, 
tried and executed. In the course of the trial the counsel for the 
az·cused urged that the state of :Manipur was independent and that 
its rulers were not liable to be tried for waging war against the 
(Jueen Empress, and it was contended that they were justified in 
repelling an attack made upon the Senapati's house "without 
(.'\en a declaration of war by the British Government." In a 
Hesolution of the :21st August, 1891, reYiewing the case, which was 
issued by the GoYernor-General in Council, the position of the 
Dritish GoYernment in relation to the Indian States was explained 
a:t follows:-

. · The GoYernor-General in Council cannot admit this argument, 
(i.e. the ar:.:;u.ment used by counsel for the defence). The degree of 
subordination in \thich the :Manipur State stood towards the Indian 
Empire has l.Jeen more than once explained in connection with the::"l 
cases; and it must be taken to be proYed conclusively that :Manipur 
was a subordinate and protected state \thich owed submission to 
tbe Paramount Power, and that its forcible resistance to a lawful 
order. "hether it be calleJ \\'aging war, treason, rebellion, or by 
anv other name. is an otience the commission of which iustifies the 
ex;ction of ::dequate penalties from indiYiduals concer~ed in such 
re~btance. a.s well ;}S from the state as a whole. The principles 
of internltionallaw ha>e no bearing upon the relations between the 

9 
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Government of InJia as representing the Queen-Empress on the 
one band, and the Native States under the suzeraint\· of Her 
Majesty on the other. The paramount supremacy of the former 
presupposes and implies the subordination of the latter. In the 
exercise of their high prerogative, the Government of India have, 
in l\Ianipur as in other protected states, the unque:::tioned right 
to remove by administratiYe order any person whose presence in 
the state may seem objectionable. They also had the right to 
summon a darbar through their political representative for the 
purpose of declaring their decision upon matters connected \vith the 
expulsion of the ex-Maharaja, and if their order for the deportation 
of the Senapati were not obeyed, it was this officer's duty to take 
proper steps for his forcible apprehension. In the opinion of :he 
Governor-General in Council any armed and violent resistance to 
such arrest was an act o£ rebellion, and can no more be justified 
by a plea of self-defence than could resistance to a police officer 
armed with a magistrate's warrant in British India. The Governor
General in Council holds, therefore, that the accused persons were 
liable to be tried for waging war against the Queen.'' 

Hyderabad case, 1926. 
~~. From the letter of His Excellency Lord Heading to His 

Exalted Highness the Nizam C\ppendix II) the following general 
propositions may be extracted :-

* * * * * * 
" The Sovereignty of the Britii.ih Crovvn is supreme in India, and 

therefore no Ruler of an Indian State can justifiably claim to 
negotiate with the British. Government on an equal footing. It::; 
supremacy is not based only upon treaties and engagements, 
but exists independently of them and, quite apart from its pre
rogative in matters relating to foreign powers and policies, it is 
the right and duty of the British Government, while scrupulously 
respecting all treaties and engagements with the Indian States, 
to preserve peaoe and good order throughout India. 

* * * * * * * 
· · The right of the British GoYernment to intervene in the 

internal affairs of Indian States is another instance of the con
~quences necessarily involved in the supremacy of the British 
Crown. The British Government have indeed shown again and 
ao·ain that they have no desire to exercise this right without grave 
r;ason. But the internal, no less than the external, security which 
the Ruling Princes enjoy is due ultimately to the protecting power 
of the British Go>ernment, and \\here Imperial interests are 
concerned, or the general welfare of the people of a State is 
seriously and grievously affected by the action of its Government, 
it is with the Paramount Power that the ultimate responsibility 
of taking remedial action, if necessary, must lie. The varying 
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degrees of internal sovereignty which the Rulers enjoy are all 
subject to the due exercise by the Paramount Power of this 
responsibility. 

* • • • • * • 
·' It is the right and privilege of the Paramount Power to decide 

all disputes that may arise between States, or between one of 
the States and itself, and even though a Court of Arbitration may 
be nppninted in certain ca::;es, Its function is merely to offer in~ 
dependent advice to the Government of India, with whom the 
decision rests.'' 

Lord Minto's definition of paramountcy. 
::!8. The Paramount Power has, in practice, defined the opera

tion of its paramountcy at different times, particularly 
when reforms of the administration of British India have been in 
the air, during the viceroyalties, that is, of Lord l\Iinto and Lord 
Chelmbford. Lord Minto, who had previously consulted the 
leading Princes as to the spread of sedition in several of the 
states, made an important pronouncement of policy at Udaipur 
on the :JrJ November, 1909. 

. Udaipur speech. 
29. He dwelt upon the identity of interests between the Imperial 

Government and the Princes, upon the mutual recognition of which 
the future hiatory of India would be largely moulded. '' Our 
policy," he said, " is, \vith rare exceptions, one of non~interferenee 
in the intenHll affairs of Native States. But in guaranteeing their 
internal indeJ'endence and in undertaking their protection against 
external aggression, it naturally follows that the Imperial Govern
tllent has assumed a certain degree of responsibility for the general 
R<JUnJness of their administration and would not consent to incur 
the reproach of being an indirect instrument of misrule. There are 
nlso cert~in matters in "·hich it is necessary for the Government of 
India to safeguard the interests of the community as a whole, as 
well as those of the Paramount Power, such as railways, telegraphs, 
and other services of an imperial character. But the relationship 
cf the Supreme Gorernment to the states is one of suzerainty." 
And Lord ?11into \rent on to point out the diversity of conditions 
hd\H'en ti1e states which rendered dangerous all attempts at uni~ 
formity and snbserrience to precedent and necessitated the decision 
of questions w1th due regard to existing treaties, the merits of each 
case, locnl conditions, anteced~nt circumstances, and the particular 
stage of derelopment, feudal or constitutional, of individual princi
palities. It was part of policy to avoid the issue of general rules as 
far as possiblt>, and the forcing of British methods of administration 
on the states, especially during minorities; and political officers had 
a dual cap:-~cit~' as the mouth-pieces of Government and also as the 
interpreters of the sentiments and aspirations of the states. 

10 
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Lord Hardinge and Princes. 
~0. Some years later at Jodhpur Lord Hardinge refened to the 

Prmces as " helpers and colleagues in the great task of imperial 
rule." Lord Hardinge also initiated conferences with the Huling 
Princes on matters of imperial interest and on matters affecting 
the states as a whole. 

Montagu-Chelmsford report. 
31. During the viceroyalty of Lord Chelmsford the spirit of 

reform in British India was again active and reflected on the 
relationship between the Paramount Power and the states. In 
their report on Indian Constitutional Reforms Mr. Montagu a.nd 
Lord Chelmsford thns described the position of the states : 

" The states are guaranteed security from without; the Para
mount Power acts for them in relation to foreign powers and other 
states, and it intervenes when the internal peace of their territories 
is seriously threatened. On the other hand the states' relations 
to foreign powers are those of the Paramount Power; they share 
the obligation for common defence; and they are under a general 
responsibility for the good government and welfare of their 
territories.'' 

Recommendations in Montagu-Chelmsford report. 
32. The authors of the report recommended the establishment 

of a Chamber of Princes with a Standing Committee. They 
recommended also that political practice should be codified and 
!'tandardised; th!lt Commissions of Enquiry and Courts of Arbitra
tion shoulu be instituted; that a line of demarcation should be 
drawn between n1lers enjoying full powers and those who do 
not; that all important states should be placed in direct political 
relations '\Yith the Government of India; and that machinery should 
be set up for joint deliberation on matters of common interest to 
British India and the Indian States. 

Chamber of Princes. Its importance. 
33. The Chamber of Princes was set up by the Crown by Royal 

Proclamation on the 8th February, 1921, and the Chamber was 
inauQUrated by H;is Royal Iiighness the Duke of Connaught wifh 
a m:morable speech. The Chamber and its Standing Committee 
may not as yet have fulfilled all the expectations formed of them; 
their decisions do not bind the Princes as a body, or individually ; 
and their proceedings are not held .in public: some o~ the more 
important Princes have hitherto refused to attend meetmgs of the 
Chamber; His Exalted Highness the Xizam has always adopted 
an attitude of entire detachment from it; there ha1e been criticisms 
of the rules of procedure, recently met by the action of Lord Irwin. 
But ne1ertheless the constitution of the Chamber and its Standing 
Committee was a. great and far-reaching event. It meant that the 
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Paramount Power had once and for all abandoned the old policy 
of isolating the states and that it welcomed their co-operation. 

Codification of political practice and attitude of Paramount Power. 

04. In 1919, during Lord Chelmsford's viceroyalty,_ the c?rlifica. 
tion of political practice was taken up in consultatiOn w1tb the 
states. Twenty-three points were formulated as representing cases 
in which the states complained that the Government of India had 
unwarrantably interfered in their internal administration. A dis~ 
cussion on these points, and some others subsequently added, was 
uegun between representntiYes of the Government of India and 
the Standing Committee of the Chamber. In nine cases agreement 
was reached and Resolutions were issued by the Government of 
India laying down the procedure to be adopted for the future ; in 
others discussion is stil1 proceeding. Though the progress made 
has for various reasons not been so rapid as it might have been, a· 
great principle has been established. The states have been taken 
into open conference. The policy of secrecy has been abandoned. 
For the old process of .decision without discussion has been sub
stituted the new process of decision after open conference and 
consultation. 

Sir Robert Holland's statement in 1919. 
35. At the first meeting of the committee appointed by the 

Conference of Huling Princes and Chiefs, and the representut1ws of 
the Government of India in September, 1919, :Mr. (now Sir Douert) 
Holland, who was then officiating Political Secretary to the Gorern
ment of India, summed up the position of the Government of India. 
He said that there had been in the past a constant development of 
('Onstitutional doctrine under the strain of new conditions as the 
Drit.ish Pmrer had 1relded the country into a composite whole. That 
doctrine, as for instance in the case of extra-tenitorial jurisdiction, 
raihray a.nd telegraph construction, administration of cantonments 
u nJ ~·arious other matters had been superimposed upon the original 
relatwns of many etates with the Cro"n, but had eroln~d in 
harmony with the needs of the Indian body politic and had not 
been inspired by any desire to limit the sovereign pu1rers of the 
Indian rulers. The rulers' consent to such new doctrine had not 
always been sought in the past, partly because it was often e"\"'olved 
pieceme~l from precedents. affecti~g indi,idual states and partly 
because It would have been Impracticable to secure oombined assent 
\\"itbin a reasonable period. It was admitted, howeYer, that while 
the. justice and necessity of the. ~ew measures n·as clear!): seen, 
thm e~ect upon the treaty pos1t10n was not appreciated at the 
t1me, mth the result that a body of usaa·e inf:luencincr the relations 
with the states ha~ c_ome ~nto force through a ;.ocess ''"hich, 
though benevolent m mtent10n. was nevertheless to some exteni 
:nbitrary. 



Harmony between Paramount Power and States. 
36. In illustration of the proposition that the states ha Ye beell 

ad ver.,ely affected. by the arb1trary actiou of the Paramouu t Po\\ cr 
a considerable number of cases extending over more than a century 
have been laid before us by t:lir Leslie Scott on behalf of the 
states which he represents, and in the replies of other state:> to 
our questionnaire. \Ve are not asked, nor have we authonty, to pas:> 
judgment in such cases, still less to grant a remedy. We have 
not heard, we have not thought it necessary to hear, the Paramount 
Power in regard to such cases. \Ve are in no sense a judicial 
tribunal, nor can we exercise judicial functions.* That the Para· 
mount Power has acted on tbe whole with consideration and 
forbearance t.o\\'ards the states, that many states owe their con
tinued existence to its solicitude is undoubted and admitted. Few 
Governments at any time in history could look back on more than 
a century of action without some historical regret that certain 
things had been done and that certain things had not been done. 
Many of the grievances put fonvard by the states relate to time3 
in which the administration of the states was very backward in 
comparison \vith what it i::; to-day. Some of the grievances have 
already been met by concessions on the part. of the Paramount 
Power. One of the greatest of these, that the rights of the Princes 
have been given away during minority administrations, has been 
met by a Resolution of the Government of India in 1917. Without 
prrsc:nre on the states over railways India would not have the com
munications that it has to-day; without pressure the states would 
not have shown the progress that they do to-day. Taking a broad 
view of the relationship between the Paramount Power and the 
states, we hold that, thanks to good feeling and compromise on 
both sides, it has in the main been one of remarkable harmony 
for the common weal. 

Intervention by P·aramount Power. 

37. In the last ten years the Paramount Power has int.erferell 
actively in the administration of individual states in on~y. e1gh~een 
cases. In nine of these interference was due to maladmmu:>tratwn; 
in four to Qross extravagance, or grave financial embarrassment. 
The remainin(J' tive cases were due to miscellaneous causes. In only 
three cases ha~ the ruler been deprived of his powers. No bad reC{)rd 
this consiJerincr the number of states and the length of time con
cerneu ! 'y e 

0

ha ve heard comments from some of the Princes 
themselves that in certain of these cases intervention shoulll have 
taken place sooner than was actually the case. This is .a difficul.t 
matter for which rules of procedure cannot well pmnde. The 
deci5ion when to intervene must be left, and experience has shown 
th::~.t it can be safely left, to the discretion of the Viceroy of the day. 

• This was explain~d, from the beginning, vide {'&ragraph 3 of the questionnaire 
(1ppendix. l). 
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!I.-RELATIONSHIP BETWEEN 
POWER AND THE STATES. 
EXAMINATION. 

THE P .A.RAMCUNT 
MORE DETAILED 

Legal opinion of eminent counsel. 

12 

38. \\e \Yill now consider the relationship between the Para
ltlOUnt fower anJ the states in greater detail. In this we have 
the adnmtage of the opinion of eminent counsel on the legal and 
constitution11l aspects of the questiolls raiseJ by the terms of refer
ence to us (Appendix Ill) I an or inion IJla<:eJ before us by Sir 
Leslie Scott. \Vith much of that OlJinion we find ourselves in 
agreement. \Ye agree that the relationship of the states to the 
Paramount Power is a relationship. to the Crown, that the treaties 
ma.de with them are treaties made with the Crown, and that those 
treaties are of continuing and binding force as between the states 
which made them and the Crown. We agree that it is not correct 
to say that "the treaties 'rith the Xative S"tates must be read as a 
"·bole," a doctrine to \vhich there are ob>ious objections in theory 
and in fact. There are only forty states with treaties, but the 
term in this cont€xt covers engagements and sanads. The treaties 
\\'ere made with individual states, and although in certain matters 
of imperial concern some sort of uniform procedure is necessary, 
cases aJTecting indi,idual states should be considered \Yith reference 
to those states individually, their treaty rights, their history and 
local circumstances and traditions, and the general necessities of 
the case a.s bearing upon them. 

Criticism of legal opinion. 
39. On the other hand we cannot agree with certain statements 

and arguments that occur in. this opinion. The relationship of 
the Paramount Power with the states is not a merely contractual 
relationship, resting on treaties made more than a century ago. 
1 t is a living, growing relationship shaped by circumstances and 
policy, resting, as Professor \Vest lake has said, on a mixture of 
hi~tory, theory and modern fad. The no\el theory of a para
mountcy agreement, limited as in the legal opinion, is unsupported 
by e\ridence, is thoroughly undermined by the long list of grievances 
placed before us which admit a paramountcy extending beyond the 
:o-phere of any such agreement, and in any case can only rest upon 
the doctrine. which tbe learned authors of the opinion rightly 
<'ondemn, that the treaties must be read a.s a "·hole. It is not in 
n.ccordance with hiskJrical fad that when the Indian States carne 
into conb.ct with the British Power they were inJependent, each 
possessed of full sowrei:::;ntY and. of a status which a. modern 
n:ternational lawy€r would. hold to b.;> ~rowrned bv the rulec; of 
international law. In fad. none of th-e states e\:er held inter
Jutional status. ~early all of them were subordinate or tributary 
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to the 11ogbul empire, the :Mahratta suprema~y or the Sikh 
h.i.ngdom, and dependent on them. Some were rescued, others 
were created, by the British. 

Validity of usage and sufferance. 
40. \Ye cannot agree that usage in itself is in any way sterile. 

Usage has shaped and developed the relationship between the 
Paramount Power and the states from the earliest times, almost 
in some ca;;es, as already stated, from the date of the treaties 
themselves. Usage is recited as a source of jurisdiction in the 
preamble to the Foreign Jurisdiction Act, 1890 (53 and 54 Viet. 
C. 37) and is recognised in decisions of the Judicial Committee of 
the Privy Council. Usage and sufferance have operated in two 
main directions. In several cases, '"here no treaty, engagement 
or sanad exists, usage and sufferance have supplied its place in 
favour of the states. In all cases usa.ge and sufferance have 
opera.ted to determine questions on which the treaties, engage
ments and sana<ls are silent; thev have been a constant factor in 
the interpretation of these treati~s, engagements and sana<ls; and 
they have thus consolidated the position of the Crown as Paramount 
Power. 

Pronouncement by Government of India, 1877. 
41. These important effects of the operation of usage and suffer

ance were pointed out by the Government of India in 1877. " The 
paramount supremacy of the British Government," it was then 
said, '' is a thing of gradual growth; it has been established partly 
by conquest; partly by treaty; partly by usage; and for a proper 
understanding of the relations of the British Government to the 
K ative States, regard must be had to the .incidents of this de facto 
supremacy, as well as to treaties and charters in which reciprocal 
rights and obligation:> haYe been recorded, and the circumstances 

·under which those documents were originally framed. In tli.e life 
of states, as well as of individuals, documentary claims may be set 
aside by overt acts; and a uniform and long continued course of 
practice acquiesced in by the party against whom it tells, whether 
that party be the British Government or the Native State, must 
be held to exhibit the relations which in fact subsist between them.'' 

Statements opposed to historical fact. 

H. It is not in accordance with historical fact that paramountcy 
gives the Crown definite rights anu imposes upon it definite duties 
in respect of certain matters only, viz., those relating to foreign 
affairs and external and internal security, unless those terms are 
made to cover all those ads which the Crown through its a.gents 
has considered necessary for imperial purposes, for the good 
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government of India as a whole, the good goYerument of individual 
states, the suppression of barbarous practices, the saYing of human 
life, and for dealing with cases in which rulers haYe praYed unfit 
for their position. It is not in accordance \\"ith historical fact 
to say that the term " subordinate co-operation " used in many of 
the treaties is concerned solely with military matters. The term 
has b'een used consistently for more tha.n a century in regard to 
political relations. In these and other respects the opinion of 
counsel appears to us to ignore a long chapter of historical 
experience. 

Relationship between Paramount Power and States. 
43. What then is the correct view of the relationship between the 

states and the Paramount Power? It is generally agreed that the 
states are sui generis, that there is no parallel to their position in 
history, that they are governed by a body of convention and usage 
not quite like anything in the world. They fall outside both 
international and ordinary municipal law, but they are governed 
by rules which form a very special part of the constitutional law 
of the Empire. Some sixty years ago Sir Henry :Maine regarded 
their status as quasi-international. Professor Westlake regarded 
the rules which regulate their status as part of the constitutional 
law of the Empire. • A similar view was expressed by Sir 
Frederick Pollock, who held that in cases of doubtful interpreta
tion the analogy of international law might be found useful and 
persuasive. t 

Sir Henry Maine on sovereignty. 

J.:l. In a well known passage in his minute in the Kathiawar 
case (1864) Sir Henry Maine refers t.o the relationship of divided 
sovereignty between the Paramount Power and the Stat.es. 
" Sovereignty," he wrote, "is a term ~hich, in international law, 
indicates a well ascertained assemblage of separat~ powers or 
privileges. The rights ''"hich form part of the aggregate are 
specifically named by the publicists ~ho distinguish them as the 
right to make war and pea~. the right to administer civil and 
criminal justice, the right to legislate and so forth. A sovereign 
who possesses the whole of this aggregat~ of rights is called an 
independent sovereign; but there is not, nor has there ever been, 
anything in international law to prevent some of those rights 
being lodged with one possessor, and scme "\\'ith another. 
So,ereignty has always been regarded as divisible. It may perhaps 
be worth observing that according to the more precise language 

• "The Xati'l"e StaU!s of India," Law Quarterly Re'l'iew, Volume XX\I. 
t Law QuarU!rly Re'l"iew, XXVII, 88-9. 
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?f modern pnblicists, ' sovereignty ' is uivisible, but independence 
1s not. Althou~h .the exp:essio~ ' partial independence ' may be 
popularly .used, .1t 1s t.echrucally mc:orrect. Accordingly there may 
~e found m .Ind1a eYery shade and Yariety of soYereignty, but there 
1s only one mdependent Sowreign-the British GoYernment." 

Activities of Paramount Power. 

45. 'Ve are concerned 'iYith the relationship bet-ween the 
Paramount Power and the states as it exists to-uay, the produr't 
of ch.ange ancl growth. It depends, as we have already said, upon 
treat1es, engagements and sanads supplemented by usage an\1 
sufferance and by decisions of the Government of India and the 
Secretary of State embodied in political practice.* As a general 
proposition, n.nd by way of illustration rather than of definition, 
the activities of the Paramount Power may be considered under 
three main heads : (1) external affairs; ('2) defence and protec
tion ; (3) intervention. 

External affairs. 

46. The Indian States have no international life. Thev 
cannot make peace or war or negotiate or communicate with 
foreign states. This right of the Paramount Power to repre
sent the states in international affairs, which has been recog
nised by the L-egislature, t depends partly on treaties, but to 
<.t greater extent on usage. rrhat this right of the Paramount 
Power to represent the states in international r.ITairs curries with 
it the duty of protecting the subjects of those states while residin;r 
or travelling- abroad, is also reco:rnised by the Legislature. For 
international purposes state territory is in the same position as 
British territory, and state subjects are in the same position as 
British subjects. The rights and duties thus assumed by the 
Paramount PmYer carry with them other consequential rights and 
duties. Foreig·n states ·will hold the P:J.ramonnt Power responsible 
if an international obligation is broken by an Indian State. There
fore the Princes co-operate with the Paramount Power to giYe 
effect to the international obligations entered into by the Paramount 
Po\\-er. For instance, they surrender foreigners in accordance with 
the extradition treaties entered into by the Paramount Power; 

• That these decisions are authoritative has been laid down by the J udieial 
Committee of the Pril'y Council. In Hemchand Devchanrl v. Azam Sakarlul 
Chhotamlal the Privy Council said "On the other han1, there are the repeated 
declarations of the Court of Directors il.nd of the Secretary of State that Kathiaw~r 
is not 'l'l"ithin the Dorninwns of the Crown. Those declarations were no mere 
expressions of opinion. They 'l'l"ere rulings of those 'l'l"ho 'l'l"ere .for the time being 
entitled to sptak on behalf of tbe sovereign power, and ruhngs mtended t•J govern 
the action of th~ authNities in India" [190ti] AU at page 237. 

t 39-40 T'ict. c. 46. Preamble. 
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they co-operate with the Paramount Power w fulfil its obligations 
of neutrality; they help to enforce the duties of the Paramount 
Power in relation to the suppression of the slave trade. Since a 
foreign ]mrer will hold the Paramount Power responsible for 
injuries to its subjects committed in an Indian State, the Para
mount Power is under oblig·ation to see that those subjects are 
fairly treated. Of these duties Professor Westlake very truly 
says' that they are owed by the states to Great Britain " as the 
managing representative of the Empire as a. whole," and that they 
consist in helping Great Britain to perform international duties 
which are owed bv her in that character. On the other hand 
the Paramount P~wer 'vhen making treaties, will, in \iew of 
Rpecial circnmstances existing in the Indian States, insert reserva
tions in order to meet these sp~cial circumstances. In all such 
cases there is, in practice, no difl'erence between the states and 
the Paramount Power. but the states ask that they may be con
sulted, where possible, in advance before they are committ-ed to 
action. This request is, in our opinion, eminently reasonable and 
should be accepted. 

Interstata.l relations. 

4 7. Until quite recently the Paramount Power acted for the 
states not only in their relations with foreign countries, but also 
in all their relations with one another. During the present century 
circumstances have combined to lead to greater intercommunica.
tion between the states. But they cannot cede, sell, exchange or 
part with their territories to other states without the approval 
of the Paramount Power, nor without that approval can they settle 
interstatal disputes. " As we do not allow the states to go to 
'irar with one another, we claim the right as a consequence, and 
undertake the duty, of preventing those quarrels and grievances 
"hich among really independent powers would lead to international 
conflict." This principle, stated by Sir Henry Maine in 1863, still 
holds good. 

Defence and protection. 
48. The Paramount Power is responsible for the defence 

of both British India and the Indian States and, as such, 
has the final Yo ice in all matters connected with defence, 
including establishments, war material, communications, etc. 
It must defend both these separate parts of India against 
foes, forei~n and domestic. It owes this duty to all the Indian 
States alike. Some of the states contribute in different waYs to 
t be cost of this defence by the payment of tribute, by the as~ign
nH'nt of lands, by the maintenance of Indian States Forcea. All 
the states rallied to the defence of the Empire during the Great 
\Y ar, and put all their resources at the disposal of the Government. 
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But, whether or not a state makes a contribution to the cost of 
defence, the Paramount Power is under a duty 'to protect the 
states. It follows from this duty of protection, first, that 
the British Government is bound to do everything really 
necessary for the common defence and the defence of the 
states; secondly, that the states should cooperate by per
mitting everything to be done that the British Government 
determines to be necessary for the efficient discharge of that duty; 
thirdly, that they should cooperate by abstaining from every course 
of action that may be declared dangerous to the common safety 0r 

the safety of other states. These obligations are generally accepted 
and the states work together with the British Government to 
their utmost ability. It follows that the Paramount Power should 
have means of securing what is necessary for strategical purposes in 
regard to roads, railways, aviation, posts, telegraphs, telephones, 
and wireless cantonments, forts, passage of troops and the supply 
(I( arms and ammunition. 

Princes and people. 
49. 'rhe duty of the Paramount Power to protect the states 

against rebellion or insurrection is derived from the clauses of 
treaties and sanads, from usage, and from the promise of the King . 
Emperor to maintain unimpaired the privileges, rights and dignities 
<:Jf the Princes. This duty imposes on the Paramount Power corre
lative obligations in cases where its intervention is asked for 'Jr 
has become necessary. The guarantee to protect a Prince against 
insurrection carries with it an obligation to enquire into the cause'l 
(If the insurrection and to demand that the Prince shall remedy 
legitima'te grievances, and an obligation to prescribe the measures 
necessary to this result. 

Popular demands in states. 
50. The promise of the King Emperor to maintain unimpaired 

the privileges, rights and dignities of the Princes carries with it 
a duty to protect the Prince against attempts to eliminate him, and 
to substitute another form of government. If these attempts were 
due to misgovernment on the part of the Prince, protection would 
only be given on the conditions set out in the preceding paragraph. 
If they were due, not to misgovernment, but to a wicle
spread popular demand for change, the Paramount Power would 
be bound to maintain the rights, privileges and dignity of th~> 
Prince ; but it would also be bound to suggest such measures :1S 

would satisfy this demand without eliminating the Prince. No such 
case has yet arisen, or is likely to arise if the Prince's rule is just 
and efficient, a.nd in particular if the advice given by His Excellency 
Lord Irwin to the Princes, and accepted in principle by their 
Chamber, is adopted in regard to a fixed privy purse, security of 
tenure in the public services and an independent judiciary. 
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Intervention. 

51. The histury of intervention has already been de~cribed. In
tervention may take place for the benefit of the Pnnce, of the 
state, of India as a whole. 

For benefit of :Prince. 

52. Lord Canning's adoption sanads of 1862 recited the 
destre of the Crown that '' the Governments of .the several 
Princes and Chiefs in India who now govern their terri
tories should be perpetuated, and that the representation 
and dignity of their houses should be continued." In order 
to secure the fulfilment of this desire the Paramount Power 
has assumed various obligations in respect to matters connected 
with successions to the houses of the Ruling Princes and Chiefs. 
J n the first place, it was laid down in 1891 that " it is th~ rig~t 
and the duty of the British Government to settle success10ns m 
subordinate Native States. Every succession must be recognised 
by the British Government, and no succession is valid until recogni
tion has been given." In 1917 1 however 1 this view of the position 
was modified and in a '' Memorandum on the ceremonies con
nected with successions " issued bv the Government of India, it 
was laid down that where tliere is a natural heir in the direct line 
he succeeds as a matter of course and it was arranged that in such 
cases the recognition of his succession oy the King Emperor should 
be conveyed by an exchange of formal communications between the 
Prince and the Viceroy. In the case of a disputed succession, the 
Paramount Power must decide between the claimants having regard 
to their relationship, to their personal fitness and to local usage. 
In the second place, Lord Canning's sanads guaranteed to 
Princes and Chiefs the right, on failure of natural heirs, to adopt a 
t~uccessor, in accordance with Hindu or Muhammadan Law. But 
such adoption in all cases requires the consent of the Paramount 
Power. In the third place, the Paramount Forrer has, in the case 
of a minority of a Ruling Prince, very large· obligations to provide 
for the administration of the state, and for the education of the 
minor. These obligations, obvious and admitted, of the Para
mo~nt Po-:er to provide for minorities afford, perhaps, as strong 
an tllustrat10n as any other of the way in which usage springs up 
naturally to supply what is wanting in the terms of treaties that 
have grown old. Usage, in fact, lights up the dark places of 
the treaties. 

For benefit of state. 

53. The conduct of the Prince may force the Paramount Power 
to interYene both for the benefit of the state and the benefit of 
the Sth:ces~~_)rs to the Prince. It is bound to interrene in the case 
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of gross misrule; and its interrention may take the form of the 
deposition of the Prince. the curtailment of his authoritv or the 
appointment of an officer to exercise political SUl'erintendence or 
supervision. In all these cases a commission must, under a recent 
Resolution of the Gowrnment of India, be offered, to enquire and 
report before any action is taken. The Paramount Power will also 
inte~vene if the ruler, thm:gh not guilty of misrule, has b.een guilty 
of disloyalty or has committed or been a party to <t serious crime. 
Similarly it will intervene to suppress barbarous practices, such as 
sati or infanticide, or to suppress torture and barbarous punish
ment. 

For settlement and pacification. 

54. The small size of the state may make it difficult for it to 
perform properly the functions of government. In these cases 
the Paramount Power must intervene to carry out those functions 
which the state cannot carry out. The general principle was 
st:-~ted by Sir Henry Maine in 1864, in reference to I\atb.iaivar. 
He said :''Even if I were compelled to admit that the Kathiawar 
States are entitled to a larger measure of sovereignty, I shouid still 
be prepared to maintain that the Go.-ernment of India would be 
justified in interfering to the extent oontemplated by the Governor
General. There does not seem to me to be the smallest doubt that 
if a group of little independent. states in the middle of Europe were 
hastening to utter anarchy, as these Eathiawar States are hasten
ing, the Greater Powers would never hesitate to interfere for their 
settlement and pacification in spite of their theoretic~! inde
pendence." 

For benefit of India. 

55. :Most of the rights exercised by the Paramount Power 
for the benefit of India as a whole refer to those financial 
and economic m1tters which fall under the second part of 
our terms of reference. They ~-ill be dealt ~·ith later in 
our report. At this point it is only necessary to note a fact to 
which due weight has not always been given. It is in respect nf 
thPse fimmci:d and economic matters that the dividing line between 
sLtte soYerei::mtv and the authoritY of the Paramount Po~·er runs; 
:md. apart r'i-o~ interferences justifiable on international ground:> 
,,r necessary for national defence. it is only on the ground that 
its interference with state soYereignty is for the economic good 
of India as a whole that the Paramount Power is justified in 
interrosing its authority. It is not ju:<tified in int.erpos;ng its 
authority to secure economic results which are beneficial only or 
mainlv to British India.. in a case in which the economic intt:rest!! 
of Br{ti~h Indi::~. and the states conflict. 
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British jurisdiction in certain cases. 

~6. Some d the treaties contain clauses providing that British 
jurisdiction f,hall not be introduced into the states; and it is the 
fact that the states are outside the jurisdiction of the British 
courts, and that British law does not apply to their inhabitants, 
which is the most distinct and general difference between the 
states and British India. ~evertheless the Paramount Power has 
found it neces~arv, in the interests of In~ia as a whole, to intro
duce the jurisdict.ion of its of11cers in particular cases, such as the 
case of its troops stationed in cantonments and other special areas 
in the Indian States, European British subjects, and servants of 
the Cro11·n in c·ertain circumstances. 

Impossible to define paramountcy. 

57. Thes·~ are some of the incidents and illustrations of para
mountcy. \Ve have encleaYoured, as others before us haYe en
deaYoured. to find some formula which will cover the exercise 
of paramountcy, and we have failed. as others before us have 
failed. to do so. The reason for such failure is not far to seek. 
Conditions alter rapidly in a changing \"\'Orld. Imperial neces:dy 
and new conditions may at any time raise unexpected situations. 
Paramountcy must remain paramount; it must fulfil its obligations. 
defining or adapting itself according to the shifting necessities of 
the time anJ the progressiYe de1elopment of the states. K or neeJ 
the states take alarm at this conclusion. Through paramountcy 
and paramountcy alone haYe grown up and flourished those strong 
benig-n relations bet" een the Crown and the Princes on which &.t 
all times the states rely. On paramountcy and paramountcy 
alone can the states rely for their preserration through the genera
tions that are to come. Through paramountcy is pushed asid~ 
the danger of destruction or annexation. 

Princes should not be handed over without their agreement to new 
government in India responsible to Indian legislature. 

58. Realising this. the states demand that without their own 
agrf>ement the rights and obligations of the Paramount Power 
should not be a:3signed to persons who are not under its control, 
for instance an Indian goYernment in British India responsible to 
an Indian legislature. If any government in the nature of a 
dominion goYernment should be constituted in British India, such 
a government would clearly be a new goYernment resting on a. new 
and writtt'n constitution. The contingency has not arisen; we are 
not directly concerned with it: the relations of the states to such 
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a government would raise questions of la.w and policy which we 
cannot now and here foreshadow in detail. We feel bound, however, 
to draw attention to the really grave apprehension of the Princes 
on this score, and to record our strong opinion that, in view of the 
historical nature of the relationship between the Paramount Po·wer 
and the Princes, the latter should not be transferred without their 
own agreement to a relationship with a new government in British 
India responsible to an Indian legislatnre. 
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III.-FINANCIAL AND ECONO:M:IC RELATIONS 
BETWEEN BRITISH INDIA AND THE STATES. 

MACHINERY. 

Importance of question. 

5a. The second part of our enquiry is the more immediately 
practical, opening up as it does the financial and economic relations 
bet'l'l·een British India and the states. In our tours round the 
states we were impressed with the importance of this problem. 
On all sides we found det:nands for better and more expensive 
auministration. These demands originate 'IYith the desire of the 
rrinces tbemselves, the claims of their subjects and the impact of 
ri~ing stand)lnls from adjacent territories of Britisn India.. 

Disabilities of states. 

60. The disabilities under 'IYhich the Princes feel that thev lie 
fall under tn·o main heads : (1) disabilities in regard to their 
relations with British India, and (2) disabilities in regard to their 
relations with the Political Department. We will deal with them 
j n this oruer. 

States and British India. 

61. The Princes do not wish to interfere in matters affecting 
British India : they recognise " the obligation of mutual absten
tiun." Their main contention is that where their interests 
and those of British India collide or confiict they should have an 
eficctive Yoice in the di::;cussion and decision of the questions that 
tllay arise. They recognise the interdependence of British India 
rtnd the states. they realise the necessity for compromise, but they 
cbim that their own rights should receive due recognition. They 
contend that in the past their rights of internal sovereignty have 
been infringed unr:ecessarily, and that their case is not sufficiently 
presented or considered under the existing system. 

Present constitution of Government of India. 

G2. Under that system the agent for the Crown is the Governor
General in Council. On that council there are six members in 
auuition to the Commander-in-Chief who deals with military 
matters, a Home ~Iember, a Finance ~Iember, a Law :Member, 
a ~Iember for Railways and Commerce, a .Jiember for Industries 
and Labour, and a ~!ember for Education, Health and Land:;. 

B 
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There is no political member. The Viceroy holds the portfolio 
of the Political Department. When a political case goes before 
council, the Political Secretary attends the meeting to state and 
explain it; but he cannot discuss it with the members on equal 
terms and he ca.nnot vote upon it. Where the ·interests of the 
states are opposed to the interests of Dritish India there must of 
necessity-such is the contention of the Princes-be a soliJ body 
of opinion predisposed in favour of British India. " 

Political member or members of Council not recommended. 

63. We think that there is foundation for the complaints of the 
Princes. Indeed it has long been recognised that in this respect 
the states are at a disadvantage. At different times in the last 
thirty years and more a proposal has been considered that there 
should be a political member of the Governor-General's Council. 
'l'here are two main objections to this proposal : (a) that the Princes 
attach great importance to direct rela.tions with the Viceroy as 
representing the Crown ; (b) that the appointment of a political 
member would still leave the states in a large minority in the 
voting power of the council. Objection (a) is, in our opinion, 
insurmountable. Once a political member of the Governor
General's Council is appointed, direct personal relations with the 
Viceroy will inevitably decline. Objection (b) is to some extent 
met by a proposal to have two or more political members of the 
Governor-General's Council. This remedy would increase the 
difficulty under (a) and there would not be enough work for more 
than one political member, let alone any question of the effect 
on British India of such a radical alteration of the existing con
stitution. After careful consideration we are unable, as others 
before us have been unable, to recommend the creation of a 
political membership of Council. The disadvantages of any such 
proposal in our opinion outweigh the advantages. We are greatly 
impressed by the importance which the states attach to direct 
relations with the Viceroy and by the immense value of the 
Viceroy's personal influence with the Princes. 

Unauthorised scheme of reform. 

6!. A scheme was published in India in April, 1928, purporting 
to represent the views of certain Princes. The publication at that 
time was unauthorised, but a scheme on similar linr.s was revived 
and put before us in the form adopted by the Council of the 
Eurorean Association in their memorandum to the Indian 
Statutory Commission. The original scheme interposed between 
the Political Department and the Viceroy a council of six members, 
three Princes or state ministers, two English members with no 
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previous experience of India, and the Political Secretary. This 
states council \\'Ould become the executive body directing the 
Political Department. In matters of common concern to British 
India and the states this states council would meet the existing 
novernor-General's Council and endeavour to arrive at a jo:.nt 
decision. In the event of a difference of opinion the Viceroy and 
Governor-General would decide. In order to reconcile the Princes 
to the loss of sovereignty within their individual states numerous 
safeguards 'rere devised which would have stripped the new body 
of any real po\\·er of effective action. In addition it was part of 
the scheme to establish a supreme cDurt with powers to settle 
disputes between the new council and individual states or between 
indiviuual states, and to pronounce on the validity of legislation 
in British India affecting the states. 

Objections to scheme, 

65. The objections to this scheme, apart from any question ol 
its cost, are many. The fDllowing only need be mentioned:-

(1) It would put the Viceroy out of toucli with the Princes, 
a. matter to which, as already stated, the Princes attach the 
greatest importance. 

(2) British India could hardly be expected to join the states 
on the basis of equal voting power in view of their relative 
size and population, not to mention any question of relative 
advancement. 

(3) A Prince could hardly join an executive body of the kind 
proposed without ceasing for the time to be ruler in his own 
state; and many Princes would object to be placed under 
other Princes or ministers of their own or other states. 

( 4) There would be quite iusufficient work for such a body, 
since the number of cases of any real importance arising in 
any year are very few. 

(5) Such a council would inevitably lead to greater inter
ference in the internal affairs of indi·ridual states, especially 
of the smaller states. 

(6) There would be a large surface of possible conflict 
bet"'een the new states council and the existing Chamber of 
Princes and its Standmg Committee. This is recognised but 
uut sufficiently proYided for by the safeguards of the scheme. 

Difficulties of federation. 

06. ~o help c:m, in our oriuion, be derived from any such scheme. 
Indeed, it would seem quite clear that any schemes of what may 
be called, perhaps loosely, a federal character are at present wholly 
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premature. The states have not yet reached any real measure of 
ag-reement among themselves. Hence it is that no constructive 
proposal has been placed before us. Hence it is that the Chamber 
of Princes must for the present remain consultative. Hence it is 
that no action has been taken on the recommendation of the 
l\Iontagu Chelmsford report that the proposed Council of Princes 
and the Council of State, or the representatives of each body, 
should meet in consultation on matters of <;.ommon concern. 
Criticism there is in abundance but there is no concrete suggestion 
of reform. \Ve have been told often that the system is wrong but 
no alternative system has been suggested. We are convinced that 
the system is not greatly at fault, but some adjustments of it to 
moL1ern conditions are required. 

Viceroy to be agent for Crown. 

67. For the present it is a practical necesRity to recogni?:e the 
existence of two Indias and to adapt machinery to this condition. 
To this end \Ve advise that in future the Viceroy-not the Governor. 
General in Council as at present-should be the agent for the 
Crown in all dealings with the Indian States. This change will 
re<]uire legislation but it \vill have three distinct admntages; first 
it ''"ill gratify the Princes to have more direct relations with the 
Crown through the Viceroy, secondly it will relieve them of the 
feeling that cases affecting them may be decided by a body which 
has no special knowledge of them, may have interests in opposition 
to theirs, and may appear as a judge in its own ca.use; and thir~ly 
it will, in our opinion, lead to much happier relations between the 
states and British India, and so eventually make coalition easier. 

Change in practice not great. 
68. In practice the change proposed will not be so great as may 

at first sight appear, nor will it throw a burden of new work on 
the Viceroy. The Viceroy holds the political portfolio at present 
and the great bulk of the "·ork of the Political Depa1iment is 
disposed of by him with the help of the Political Secretary. 
It is at the Viceroy's discretion \vhether a political case should go 
before council. On all ceremonial occasions the Viceroy alone 
represents the states. The Royal Proclamation inaugurating the 
Chamber of Princes, dated the 8th February, 1921, was addressed 
by His Imperial Majesty the mng Emperor to " His Viceroy and 
Governor-General and to the Plinces and ltulers of the Indian 
States." 

Committees in matters of common concern. 

69. There will, of course, be matters of common concern to 
Dritish India ::md the states in which the interests of the two may 
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dash. The natural procedure in such cases when the Political 
Department and another Department of the GoYernment of India 
<:annot agree, \\ill be for the Yiceroy to appoint committees to 
advise him. On ~:mch committees both British India and the 
::tntes may be represented. The appropriate departmental Stand
ing Comm1ttees of the Legislative Assembly may meet the Stand
ing Committee of the Chamber of Princes, or a technical committee 
of the Chamber of Princes consisting wholly or partly of ministers 
of states, it being often difficult for the Princes themselves to leave 
their states. A convention of this kind may well grow up, begin
ning, if desired, in cases where legislation is in prospect. 

Formal committees in cases of disagreement. 

70. In cases in which such committees fail to agree the Viceroy 
may appoint a. more formal committee consisting of a representa
tive of the states and a representative of British India with an 
impartial chainna.n of not lo"·er standing than a High Court judge. 
Such a committee would offer advice only, although ordinarily 
such advice would be taken. In the event of their advice not being 
taken the matter would be referred for decision by the Secretary 
of St:1te. This procedure would be specially suitable in cases of 
clashing interests in financial or justiciable questions, such as over 
maritime customs, or the development of ports, claims t<J "'ater, 
etc. Committees of this kind were successfully appointed in 
disputes between the states and British India some twenty years 
ago and were recommended by the JHontagu Chelmsford report. 

Recommendation of Montagu-Chelmsford report. 

71. Paragraph 308 of that report runs as follows:-

'' Our next proposal is concerned with disputes which may 
arise bet'l\·een two or more states, or between a state and a 
local government or the Government of India, and with a 
situation caused when a state is dis~atisfied with the ruling 
of the Government of India or the advice of any of its local 
representatives. In such cases there exists at the present 
moment no satisfactory method of obtaining an exhaustive 
and judicia,! inquiry into the issues, such as might satisty the 
states, particularly in cases ·where the Government of India 
itself is involved, that the issues have been considered in an 
independent and impartial manner. \\"henever, therefore, 
in t=:uch cases the Yiceroy felt that such an inquiry was desir
able, we recommend that he should a.ppoint a commission, on 
which both parties would be represented, to inquire into the 
matter in dispute and to report its conclusions to him. If the 
Yiceroy were unable to aceept the finding, the matter would 
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be referred for decision by the Secretary of State. The com
mission that we have in mind would be composed of a judici:1l 
officer of rank not lower than a High Court judge and one 
nominee of each of the prrrties concerned." 

Failure to use accepted procedure. 
72. This procedure 'vas accepted by the GoYernment of India in 

Foreign and Political Department Resolution No. 427-R, dated the 
29th October, 1920, but, unfortunately we think, has never been 
acted upon. We attach the gTeatest importanc-e to the free adop
tion of this procedure in current cases. It mll, in our opinion, 
satisfa.ctorily dispose of all ordinary differences of opinion a! 
they arise. 

States and Political Department. 
73. The disabilities of the Princes in regard to their relations 

with the Political Department present fewer difficulties. There 
must be a Paramount Power and there are many questions which 
the Paramount Power alone can decide. We think it vitally 
necessary that there should be in the future constant full and frank 
consultation betw-een the Political Secretary and the Standing 
Committee of the Chamber of Princes or their technical advisers, 
and in order that this may not be left to chance we recommend that 
there should be a fixed number of meetings on fixed dates, not less 
than three in every year. Excellent results followed such consulta
tion in the measures taken to codify political practice. As ah·eady 
stated, of the twenty-three and more points in dispute nine were 
settled satisfactorily to all concerned. We recommend the con
tinuance of tti'is procedure. Its success was arrested mainly 
because after discussion with the Standing Committee, the resultant 
conclusions were circulated to local governments a.nd political 
officers for opinion with inevitable delay ·anu re-opening of 
questions. In our opinion there will be no difficulty in coming 
to satisfactory compromises provided that effect is given to such 
compromises without further delay. Political officers and: representa
tives of other departments and of local governments can, when 
necessary, be associated with the Political Secretary in the course 
of the discussions. But the resultant conclusions should go straight 
to the Viceroy for his decision without further circulation for 
opinion or discussion. The views of those Princes 1rho remn,in 
detached from the Chamber may be obtained separately or 
subsequently. 

Services of Political Department. 
74. 'Ye have formeJ. the highest opinion of the work of tbe 

Political Department. It has produced a long series of eminent 
men whose names are regarlled with affectionate esteem through-



out the states. 'l'he Princes themselves as a body recognise that 
they owe much of their present prosperity and progress to the 
friendly advice and help of political officers and, it may be added, 
to the educalion \Yhich they have recei"Ved at the Chiefs Colleges. 
Their relations with political officers are a credit to both. The 
position of a political officer is by no means an easy position. It 
calls for great qualities of character, tact, sympathy, patience and 
good manners. He has to identify himself '1\ith the interests of 
both the Paramount Power a.nd the Princes and people of the 
states and yet he must not interfere in internal administration. 
There h::we been failures, and harsh and unsympathetic political 
officers, no doubt. It is not possible that any system can wholly 
provide against such a result. But the mischief done by one 
unsuitable officer is so great that no effort should be spared t<> get 
the best men possible. 

Recruitment and training of political officers. 

75. At present political officers are recruited into one depart
ment for foreign work (work on and beyond the frontiers) and for 
political work (work in the states) from the Indian Civil Service 
and the Indian Army. These sources of supply are now limited. 
Both the Indian Civil Service and the Indian Army are short
handed. Thoughtful political officers are concerned as to the 
future recruitment for their department. They think that the 
time has come to recruit separately from the universities m 
England for service in the states alone. \Ve commend this 
suggestion for consideration. We realise the difficulties of main
ta.ining small services, but the importance of getting the best men 
possible is so grea.t that no difficulties should be allowed to stand in 
the way. It is also very important to train them properly when 
:ll'Pointed. Under existing rules they le:1m admmistrative work 
in a British district aild thereafter pass examinations in Lyall's 
" Tiise and expansion of the British Dominion in India," Lyall's 
".\siatic studies," Tod's "Tiajasth::m," ~Ialcolm's "Central 
India," Skeman's " Rambles and Recollections,·· the Introduc
tion to .\itchison's Treaties, a.nd the Political Department ~fan~al. 
All this is Yaluetble, but we adYise also a short course under a 
sdected political officer with lectures on Aitchison's Treaties and 
on political ceremonial, and special study d the bnguage and 
customs of the p-eople and all those graceful courtesies of maDner 
and conduct to which Indi:ms attach supreme importance. It 
might nlso be possible to arrange at some early period in their 
caret'r to athch the young officers to our embassies or ministries 
for a further short course of training. 

B ~ 
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Position of Political Secretary. 

76. It has been represented to us that the pay and precedence 
of the Political Secretary should be raised f'O as to give him n. 
special position among the Secretaries to Government and thus 
assist him to approach other departments with added weight and 
authority. 

New spirit needful. 

77. Our proposals are designed to remedy existing difliculties 
with the least possible disturbance. It must be remembered that 
the states are a very heterogeneous body at varying stages of 
development, conservative and tenacious of traditions in an 
unusual degree. It is important to build on existing foundationfl 
and to allow comentions to grow up. A spirit of joint action will, 
it is hoped, arise between British India and the states. It may be 
too much to hope that Ephraim \rill not envy Judah and that Judah 
1rill not vex Ephraim, but India is a geographical unity and British 
India and the states are necessarily dependent on one another. 

Door to closer union left open. 

78. We have left the door open to closer union, There is 
nothing in our proposals to prevent the adoption of some form 
of federal union as the two Indias of the present draw nearer 
to one another in the future. There is nothing in our proposals 
to preYent a big state or a group of states from entering now or at 
any time into closer union trith British India. Indeed, in the next 
section of our report we make suggestions which, if adopted. may 
have this result. These things may come. But it has been home 
in upon us with increasing power, as we have studied the pr(Jblem~ 
presented to us, that there is need for great caution in dealing with 
any question of federation at the present time, so passionately are 
the Princes as a whole attached to the maintenance in its entirety 
and unimpairerl of their individual sovereignty within their states. 
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General treatment of question. 
79. The cases put before us are many and various. India has 

long memories and it might almost be said that we haye become a 
target for the discharge of a century of hopes unrealized. So~e 
of these exhumations raise questions that are in no sense financtal 
or economic. Some are peculiar to one or two states. Some 
involve discussions that are highly technical. Some have been 
under consideration for several years. A whole literature has in 
fact grown up. · We do not think it necessary to enter into great 
<letail. It will be preferable to deal in a general way with points 
<Jf general interest. If our recommendations as to general solu
tions and machinery are accepted there will be no difficulty in 
settling individual cases of a more particular character. In making 
our proposals we have kept in mind three points especially, a due 
regard for the internal sovereignty of the states, the need of re
ciprocity bet\,·een them and British India, and the natural and 
lrgitimate eff'ects of prescription. 

Maritime customs. 

80. The most important claim of the states is for a share in the 
maritime cw;toms, the proceeds of which are enjoyed at present 
exclusiYely by British India. 1'he Princes maintain that the mari
time customs paid on goods imported into their territory are in effect 
transit dutie.~, that the British Government in the pqst has per
suaded tlt<.:ln to abolish transit duties in their own states on the 
ground thrrt they are injurious to the trade of India as a whole, that 
the British Government by its maritime customs duties imposes 
an inJirect tax on the subjects of the states, and that it is au 
(•lrmentar,v principle that revenue deriYed from any taxation is the 
due of the government whose subjects consume the commodities 
taxed. :\fa1w states recognize that in view of their number 
sea ttered all ;Yer India, it is not possible to claim free trar:J.sit i1~ 
bond to destination in the states; they recognize also that con
sumption per head in the states is less than consumption per head 
in British lndia * ; but they claim a share of the imperial revenue 
<1eriYed from maritime customs to be arranged with individual 
states on an equitable basis. 

• We ba~e lwen informed that about one-fifth of the whole cu~toms revenue is 
derived from Europeans and Indians who have adopttd a European style of living 
and tbat consumptwn per head 1n the states is probably two-thirds of the 
cuusumptic'n p~r bead in British India. 



Rights of the case. 

81. We have no doubt that customs duties nre not transit 
Juties, a view entirely accepted by Sir I1eslie Scott, that every 
country bas from its geographical position the right to impose 
customs duties at its frontier, th:.1t such customs duties have been 
imposed by British India and indeed by the maritime or frontier 
Indian States for a long period without objection or protest on the 
part of the inhnd states. Separate conYentions or al!reernents 
have been made by the British Government \vith maritime or 
frontier states such as Travancore, Cochin, Baroda, the leading 
l\athiawar states and I\ashmir, thereby recognising the rights and 
advantages secured to those states by geographical position. H y
derabad hu.s a separate treaty, the interpretation o£ which ifl under 
discussion. The Barcelona Convention (1921), has been referred to 
in 8npport of the claim of the states. rntler tha.t convention the 
signatories agree, sttbject to certain conditions, to freedom of transit 
of goods across territory umler the sovereignty or authority of any 
one of the contracting states. But article 15 of that c:omention 
expressly excludes states in the position of the Indian States.* 
l\Io~t inhnd states in J ndirt Rtil! impose their own import and ex
port duties, Mysore being the big exception. In many states the 
import and export duties yield a share of the state revenue seconr1 
only to land revenue, especially in areas of deficient rainfaU wlwre 
the land revenue is a very variable item. In the aggregate these 
!'ltate iluties amount to four and a half crort>s of rupees or fl hout 
.£3,375,000 a year. On principle then "·e hold that nrihh Inclia is 
fully entitled to impose maritime customs for the purpo.ses of Indi<1 
as a whole. It is a central head of revenue in which the Provinces 
of India have no share. 

Equity of the case. 

82. We consider, however, that the States have a strong claim to 
some relief. So long as the maritime customs were on a lo\v level 
\about 5 per cent. ad ralorem) there was no substantial grievance. 
I£ the British Government imposed duties at the ports the states 
imposed duties on their frontiers. Each treated the other as the 
other treated it. But in the year 1921-22, the maritime customs 
were greatly raised under many beads, and later on a policy of 
discriminating protection was adopted in British 'India with the 
result that the revenue from maritime customs has risen from some 

• .Article 15 runs as follows : It is understood that this statute must not be 
interprettd as regulating in any way rights and obligations inter u of territories 
forming part or placed under the protection of the same sovereign state, "'hetber 
or not \hese territories are indi>idually members of the League of Kations. 
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five to ne:uly fifty crores of rupees. The states were no~ con
t.:ulted in regard to this policy. The majority of them denve no 
benefit from protection and their subjects have to pay the enhance.d 
vrice on imported goods, in effect a double customs ~~ty, theu 
taxable capacity beina reduced to the extent of the man tune duty. 
This in our opinion i~ a real and substantial grievance which calls 
for remedy. The degree and amount of the relief in incli vidufll 
states, however, requires careful ex<lmination. If the states are 
admitted to a share of the customs revenue of British India, 
British India may legitimately claim that the states should bear 
their full share of Imperial burdens, on the well established principle 
that those who share receipts should also share expenditure. 

Zollverein. 

83. Undoubtedly the ideal solution would be a zollverein com
bined with the abolition of internal customs in the states them
selves. There would then be free transit of goods over India once 
they had paid maritime customs. During l.Jord Reading's 
viceroyalty a suggestion for such a zollverein was drawn up
but not put forward-on the following lines :-

(1) the adoption of a common tariff administered by the 
officers of the Government of India even in maritime states; 

(2) the abolition of all inland customs; 
(3) the division of the customs revenue among British India 

and the different Indian States according to population; and 
(4) the association of representatives of the Indian States 

with the Indian I;egislature in the determination of policy. 

Difficulties of zollverein. 

84. Such a zollverein would be of great advantage to India. as 
a whole and large sacrifices would be justified in order to secure it. 
l\1any states apvear unwilling at present to enter into a zollverein. 
They attach importance to their customs as a sign of sovereignty. 
They cannot a.Jrord to giYe up the the revenue from their customs 
\\ ithout guarantees against loss; and they realize that owing to 
reasons of budget secrecy they can never be fully consulted ill 
regard to changes in the tariff from year to year. It may be 
possible to overcome these objections by liberal financial treatment. 
As alreally stated some 4} crores of rupees are raised by the states 
in their own local import and export duties, and it seems probable 
that on any calcuLlliou their share of the maritime customs \Yould 
be considerably larger than this. In any case it is not imrossible 
th;1t i11JiyiJu~ll large states would come into a zollverein on terms 
anll no ob.ctarle should, in our opinion, be placed in the way of 
such a eolution. 



Financial settlement. 

85. The questions involved are very intricate. The incidence 
of tLe state import ami export duties varies from state to state. 
One state depends mainly on the former, its neighbo11r on the 
latter. We recommend that an expert body should be appointed 
to enquire into (1) the reasona51e claims of the state or group of 
states to a share in the customs revenue, and (2) the adequacy of 
their contribution to imperial burdens. The question of a 
zollverein would come at once before such a body. The terms of 
reference would be discussed with the Princes, who would, of 
course, be represented on the enquiring body. In the result a 
financial settlement would be made between the Imperial Govern
ment and the state or group of states on the lines of settlements 
made in the past between the Imperial and Provincial Govern
ments. Such a procedure would no doubt take time. Much new 
ground will have to be broken. 

Claims of states under other heads. 

86. In making this settlement the reasonable cla,ims of the states 
under other hea,ds could also be considered. It rnav be that on i.l 

fina.ncial settlement of this kind will in time gi·ow up closer 
political relations behwen the states and British India. 

States to be consulted. 

87. The states unquestionably have a elaim to consultation in 
matters of general policy as to maritime customs. In practice 
they cannot share in yea,r to ye::Lr alterations of the tariff, in regard 
to which secrecy is necessary, and the decision of \vhich must 
rest with the ImperitLl Government. It would seem sufficient at 
present to lay down the general principle of consultation \rhen 
possible and tt) insist that the Tariff Board should consult the 
Political Department and the states \vhenever their interests are 
afl'ected. The question of the represent1tion of Indian States on 
the Tariff Board was definitely rejected by the Indian Fiscal Com
mission for the reasons given in paragraph 301* of their repor-t. 

• "301. Suggestions have been mai!e that the state~ might receive HfJecial r~pre· 
aentation on the Tariff l'o:ml. Thi.s, howHer, is incon-istent with the mgani~ation 
which we propose for that institution. We rejed all sugge~tions that tbe Tarilf 
Board should take 011 a representative character, that it should be formed of 
representatives from provinc~~ or representati>es of particular intereMts or bodits . 
.!nv such constitution\\ e con,:ider would l1e entirely nr1,;uitable. The qualification~ 
which we contemplate for the members of the Tariff Boar,] are personal q uaiJfica
tion~. and not the repr<?~entation of any Rpecial intHtst~. It is evident tb~;re:or~ 
that it would be impossible to p~opo~e that IndJan ~bt'•s, nnv more tban particubr 
pro>inces, ~hould receive representatir n on tf.e Tariff Iloard." 
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Concession to members of the Chamber in their own right. 

88. In the case of Princes having a salute of 21 or 19 guns a 
concession is made by which all goods imported for their personal 
use and the use of their families are exempt from customs duty. 
r:l'his differentiation is not unnaturally felt to be invidious. \Ye 
recommend that this exemption should be extended to all Princes 
who are members of the Chamber of Princes in their own right. 
Such a concession would grant some immediate relief in a form 
particularly acceptable to the Princes. 

Railways. 

SD. No financial or economic question of a general character 
arises in connection with railways. It has been suggested, but not 
argued, that as the railway budget makes an annual contribution 
to imperial general revenues from its surplus the states should 
have a share. It is admitted that for a long time the railways 
were run at a loss, the deficit being made good by the tax-payer of 
British India. 'Most of the railways v1ere built from capital 
raised in the open market with or without a guarantee by the 
Government of India of a minimum rate of intereE.t. Some states 
financed the construction of local Jines or blocks of lines on terms 
arranged between them and the Imperial GoYernment. Some 
states are ordinary shareholders in the railways. In the old days 
the states usually gave the land and materials, stone, ballast, 
\1 oo'l. etcetera, without receiving compensation in cash, in consiu
eration of the great benefits accruing to the states from being 
opened up by railways. Under recent arrangements the states 
receive compensation. \Ye cannot find that the states have any 
rea:::onable claim to a share of the annual profits now made by 
the raihn,ys. A general control of raihray construction must in 
the int!."re~t of the development of India as a whole lie with the 
Paramount Power. Questions regarding the construction and 
maintenance of raihva.ys '"ere settlt>d in 19:23 by agreement between 
the states and the GoYernment of India. The question of juris
diction however remains and this lu1s been left over for our advice. 
The Princes feel keenly that they have been unnecessarily deprived 
of jurisdiction of all kinds on rail'i\·ays tra,·ersing their states. 
There are two classes of lines (a) raihnn of strate('l'ic importance 
awl important non-strategic railways, ·(b) other r~ilways. 'Ihe 
former are in the main through-running railways, the latter in the 
m:1in are \'ranch lines. 

Strc.tegic railways and important non-strategic railways. 
~)l). It is dearlY nec·ess.ary in the interests of India as a whole 

(\f the tLlrelling ·public and of trade, that all Ineasures required 
flil' th,, pruper working of the arterial raih\'ays should be con-
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centrated in the hands of one authority and that criminal juris
diction should be continuou::; and unbroken. Some of the tbrounh 
railways pass through a laro·e number of states· the Domb~v 
Baroda and Central India Railway main line, for ii;stanLe, crosst:s 
lltl less tlln11 B9 frontiers between Dellli and Bomlmy. 

Civil Jurisdiction on railways. 

91. A claim has been put forward that civil jurisdiction should be 
restored to the states on these strategic and 'important non
.,strategic lines. After full consideration we are uual>le to recom
lnend this course of action. The interests o£ the public in Dritish 
India. and the states alike are involved. The trade of the country 
requires that there shoulU be continuous jurisuiction for civil suits, 
e.g., for damages for loss of, or injury to goods and the like. An 
impossible situation, injurious to both British India aud the Inllian 
States, would be created if traders did not know at once where and 
in what courti:i to sue. We shall refer later to fimncial questions. 

Other railways. 

92. As regards other railways 1\·e recommend that the states 
should be given back all jul'isdiction, criminal and civil, on the 
following terms : 

(1) tLat the state, or a company, or individual or associatioll 
of individuals authorised by the state, is either the owner of 
the raihYay, or at least has a substantial interest in it and 
works it; 

(2) that the state possesses proper machinery for the 
administration of justiee; 

(3) that adequate control over the working and maintenance 
of the line is retained, either by the application of an enact
ment and rules similar to the Indian Railways Act and the 
rules made thereunder, or otherwise ; 

(4) that the state will grant permission for such inspections 
of the line by Government railway officials as may be con. 
sidered necessary. 

These terms were agTeed to in discussion between the Standing 
Committee of the Chamber of Princes and representatives of the 
Political and Railway Departments in 1924. They represent a 
re::tsonable compromise. 

Financial questions. 

93. Certain sum.s are receiYed in railwav area3 in InJiaJJ ;-;Lutt:3 
for income t.tx, custol!ls, excise, licences, f:.~le of gras,; awl tLt· Jd,.=:. 
The:;e at present are credited to the railways and not to tbe '::lcttes. 



While we do not advocate any change in the system of realising 
tllesc revenues-it would not be for the public convenience to do 
so-we are of opinion that any balance of receipts_ arising from the 
date or state subjects, after reasonable deductiOns for cost of 
collection, etc., should be handed over to the states concerned. 
This matter should admit of easy adjustment. Cases of dispute 
might be settled by the committee recommended in paragraph 85 
above. 

Mints and coinage. 
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04. There are few subjects on which the states feel more 
strongly than in regard to mints and currency. In the course .of 
the last half century much pressure has been brought to 
bear upon states, especially during minorities, to close their mints 
and to accept the 1rnperial currency. Certain states will retain 
their own mints and their own currencies, and others who once 
coined their own money claim the right to re-open their mints .. 
\Ve are strongly of opinion that the multiplication of 
llificrent currencies in India is hostile to the best interests of the 
states and to the country as a whole. We have heard of one 
state where the currency has been manipulated with such results 
that trade has been seriously affected. Claims have also been made 
by the states that they should share the profits of the currency. 
In regard to this we have been infornied that as far as metallic 
cmrency is concerned it is doubtful whether there are any appre
ciable profits and that on the paper currency the profits are due 
to the rredit of British India. The advantages of the imperial 
currency are so obvious that we do not consider that there is a 
sub~tantial claim to any relief, but some allowance might be made 
on this a.ccount in any fina.ncial settlement that may be made with 
indiYidual states or groups of states. 

Loans and relations with capitalists and financial agents. 

93. In order to protect the states finanrially it was considered 
IlL'Cessary in the past to formulate procedure in regard to loans 
and relations with cnpita.lists anrl fina.ncial agents. At the time 
thia was very necessary owing to lack of knowledge and experience 
in the states. With the advance of the states the need for pro
tection is less than it \Yas and the time has come to revise the 
rult>s. This question has been the subject of discussion between 
the Political Department and the Standing Committee and we 
understand that an ag-reement is in sight. In the interests of 
I thli~1 as a. whole the G oYernment of India must keep a certain 
me:.sure of control of the loan ma.rket. 



Salt. 

96. From early times, in succelision to the nloghul empire, the 
British Government decided to create a salt monopoly for purposes 
of reveuue. In pursuance of tl1<1.t object they stopped the manufac
ture of sillt in the provinces of British India and entered into 
treaties and engagements with the states with a view to the 
suppression and prohibition of manufacture of salt within their 
territories in return for compensation. The states claim that· the 
treaties were obtained by pressure and that the compensation 
given at the time was inadequate then and has become still more 
inadequate now. \Ye are not prepared to rec-ommend any general 
revision of arrangements, which on the "hole have worked well. 
Treaties and eng:~gemcnts hare been made and there is no more 
reason why these treaties and engagement should be revised than 
the politieal treaties and engagements of more than a century ago . 
• \o means exist uow of ascertaining whether the compensation \vas 
reasonable at the time. The States are in the same position finan
cially as the provinces of British India. The Government of British 
India has incurred brge expenditure in establishing its monopoly 
and is, in our opinion, entitled broadly to the profits. Any minor 
claims of modern origin put forward by individual states, aml 
claims by the maritime states to export salt under proper safe
guards to countries outside India,, e.g., Zamibar, should, in our 
opinion, be sympathetically examined and disposed of in the 
vrdinary course. · 

Posts. 

97. The efficiency and security of the postal arrangements of 
India are matters of im~rial concern, in which the public in Driti~h 
India and tbe states are equally interested. The services of the 
\mperial post office nre enjoyed. hy the Indian State~ in common 
with the rest of the country. F1fteen states have the1r own postal 
departments and are outside postal unity. Five of these states have 
c-on-rentions "·ith the imperial po~t otlice and work in co-operation 
with it. In the other ten states the greater part of the corres
pondence \\it bin the state is carried by the local post offices 
;,·bile branches of the imperial post office exist at most imp(,rtant 
places and carry corresponclence across the state frontiers. ln 
,nost of tLe comention states, imperial post offices exist only 
on territory which j,:; British for purposes of jurisdiction, such 
::ts raihrav statiom. the resideney area, etc. The state po,b1.ge 
stamps ~f the five comention states are valid for c-orre,;
ponJence to any part of India, but not oYerseas, ·while the 
-.;tamps d the other ten states are not valid anp\·bere 
••utgiJe their re:::peetive states. The existing- arrangements work 
well and it woulJ not be in the interests of the public in either 
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Driti"h India or the states to alter them. We do not see our way 
to recommend an extension of the convention system as desired by 
certain states. In the five convention states no questions arise that 
r'annot he settled in the ordinary conrsc n.s at present. In t1tc ten 
:--tates where the Briliuh and State postal systems exist side by side 
questions may arise as to the opening of new post offices. 'Thi3 
is at present a matter of joint discussion and we recommend no 
change. 

Telegraphs, wireless and telephones. 

<J.S. Arrangements for the construction and maintenance in the 
states of telegraph lines, the openipg of telegraph offices, of wireleRS 
l'ta tions and of telephone exchanges were settled after discussion 
"ith the Standing Committee in a series of Government Resolu
tions a few years ago, and nothing remains for us to deal with 
under this head. 

Financial claims in regard to posts and telegraphs. 

Q8. 'l'he accounts of the posts and telegraphs are now kept on a 
uuifteJ commercial basis. The states claim a share in the profits. 
\\' e are informed that there are no divisible profits. The profits are 
devoted to the reduction of capital charges and the extensions and 
improYements of the existing system. So long as the states get 
tl1eir full share of the benefits to which any profits are devoted they 
have no legitimate cause of complaint. On this question they are 
entitled to full information and we are informed that there will be 
no objection to giving it. The matter is one that can best be settled 
by periodic conference and rendering of accounts (say every three 
years) bct\reen the representatives of the Princes and officers of the 
imperial department. 

Profits of savings banks . 

.100. :\s part of its activities the postal department has opened 
~'~rings banks in some of its post offices in the states. Some states 
(!Jim that this arrangement should cease or that the profits of the 
"1vings battks should be made over to them. This claim raises a 
Yery dithcult question. The attraction of the post office sarincrs 
bank is mhloubtedly the creclit of the British Government. For ad
ministrative reasons the management of the savings banks must 
f\lllO\\' the lll:111:l).:En1El1t of the post (lffices, ana the manacrina 
authority is entitled to the bulk of any profit on the transaction~ 
l n the interests of the )·eople cf the states it is most desirable to 
t•ncuur:;~e deposits in savings banks. In cases where the profit i~ 
Ct1l1Slclerable <-orne share of it might be transferred to the states a~ 
j':Ht d t!1e financial settlement suggested above. 



Service stamps. 

101. A claim is also adranceu that state correspondence should be 
carried free within the state, or that a liberal allowance of servic:e 
stamps should be allotted to the states for this purpose. Allmrances 
of service stamps are given in certain caS€s on no apparent principle. 
\Ye recommend a settlement of this question once for all on deflllite 
principles. 

Mail robbery rules. 

102. Objection has been taken to the mail robbery mles. 
Fnder these rules erery state is made responsible for the secure 
passage of the imperial letter and parcel post through its 
territory; and \\hen a robbery of the mails takes place the state is 
required to pay up the full value of whatever is taken 
or destroyed by the robbers, and also to pay compensation to 
the carriers of the mail or to their families in the event of the 
carriers being injured or killed in connection with the robbery. 
Various subsidiary instru<.:tions in regard to procedure also find a 
place a.tnong the rules. The rules date from the year 1866; they 
were revised in 1885. \Ve are doubtful whetner these rules are 
any longer necessary. In any case they are in need of thorough 
revision on more modern lines. It should not be difficult to settle 
this question by conference in the ordinary way. The procedure in 
the case of states with efficient police administration should, in our 
opinion, approximate to that followed in regard to provinces in 
British India. 

Opium. 

103. \Ve are not in a position· to make any recommendations in 
regard to the opium question. A committee has been examining 
certain aspects of this question and its report Las not yet reached 
us. This is essentially a case in which the states must bear their 
share of an imperial burden imposed on India as a \\·hole in the 
interests of humanity and civilisation. It is not \\·ithin practical 
politics to ask the Indian tax-payer to grant the states compen
sation in this matter when he has suffered so heavily himself. 

Excise. 

10-t No general question is raised in connection with excise. 
Owing to the interlocking uf the; territory of British India and the 
states many questions of detail must arise in various parts of Indill. 
and are settled locally. X strong complaint has Leen made to us 
in connection with the supply of charas by the Punjab to the 
Rajputana and Punjab States. The contention is that the Punjab 
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Government levies a high excise duty on charas imported from 
Central Asia throurrh Kashmir into the Punjab and refuses to grant 
any rebates on tb: amounts despatched by it to the states. The 
states cannot get tho cl!aras which they require exrcpt through 
the Punjab Governmeut. r.I.'hey allege that the Punja~ Gove~ent 
grants rebates of duty to the Government of the Umted Provmces 
on all charas transmitted there, and that the Bombay Government 
refunds to the states to which it supplies the drug 13j14tbs of 
the duty, l/14tb being kept for incidental expenses. Excise is a 
transferred subject under a provincial ministry. We understand 
that there is a proposal that the Government of India should assume 
central responsibility for the supply of charas to the Indian States. 
\ Vbether this proposal be adopted or not we think that the btatea 
concerned have a real grievance in the matter, which calls for 
remedy. 

Miscellaneous claims. 
105. Our attention has been drawn to certain alleged disabilities 

of the Princes in connection wiLh restrictions on the acquisition 
by them of immoYable property in British India, restrictions on 
the supply of arms and ammunition·, restrictions on the 
employment of non-Indian officers, inequality of arrange
ments in connection with extradition, refusal to recognise 
Indian state officials as public servants, derogation from 
the traditional dignity of rulers, the position of canton
ments and enclaves within the boundaries of the states. None 
of these fall within our terms of reference. We feel that there 
is a good deal to be said on both sides in many of these 
questions and that the questions themsel>es can easily be resolved 
into the terms of an agreement under the procedure which we have 
outlined in section III above. The question of ports in Kathiawar 
and the restoration of the Yiramgam customs line is unquestionably 
financial and economic but it is still sub judice. 

General conclusions. 
106. It only remains to summarise our conclusions. There are 

two Indias under different political systems, British India and the 
Indian States. The latter differ so g·reatly among themselves that 
uniform treatment of them is difficult, if not impossible. fJ.'reaties, 
engagements and sanads, where they exist, are of continuin<Y valid 
force but haYe necessarily been supplemented and illumi~ed by 
political practice to meet changing conditions in a monng world. 
~ \' e ha Ye traced and analysed the ~TOwth of paramountcy. Though 
1t ha.s alre:ady lost and sh~uld c?ntmue to lose any arbitrary charac
tt:r m full and open d1scusswn bet\\een the Princes and the 
Political Department. it must continue to be paramount and there
fore it m:1st be left free to m~et u~oreseen circumst~nces as tbey 
ame. \\ e find that the relat10nsh1p bet\\een the Pnnces and the 
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Paramount Power bas on the >vhole been harmonious and satisfac
tory. Xo practical proposals for new machinery have been placed 
before us but "We have indicated cb:mges in procedure, based on ex
perience, which should lead to the remoml of grievances anu tile 
settlement of outstanding questions. In particular we recommend 
that the Viceroy, not 1 he Governor General in Council, should in 
future be the agent of the Cro\vn in its relations with the Princes, 
and that important matters of dispute between the states them
selves, bet"Ween the states and the Paramount Power, and between 
the states and British India should be referred to independent com
mittees for advice. We have suggested methods for recruiting and 
training officers of the Political Department, to which we attach 
great importance. We have indicated ways of adjusting political 
and economic relations between British India and the states. \Ye 
hold that the treaties, engagements and sanads have been maue 
with the Crown and that the relationship between the Paramount 
Power and the Princes should not be transferred, ·without the 
agreement of the latter, to a new government in British India re
sponsible to an Indian legislature. But we have left the door ope!l 
for constitutional developments in the future. While impressed 
with the need for great caution in dealing with a body so hetero
geneous as the Indian Princes, so conser.-ative, so sensitive, so 
tenacious of internal sovereignty, we confess that our imagination 
is powerfully affected by the stirrings of new life und new hopes in 
the states, by the progTess already achieved and by the possibilities 
of the future. To that futurE' we can merely open a vista. Our 
terms of reference do not invite us to survev the distant hills and 
the nllevs that lead to them. But we ;re confident that the 
Princes, ~-ho in war and peace have already rendered such signai 
service, will play a worthy and illustrious part in the development 
of India and the Empire. 

HARCO'C'RT BFrLER. 

SID~EY PEEL. 

W. 8. HotnswonTH. 
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APPENDIX I. 
(SEE PARAGRAPH 3.) 

Questiun11aire issued by the Indian States Committee. 

1. 'l'he terms of referonce are-
(1) to report upon the relationship between th.e Paramount Power 

and the States with particular reference to the nghts and obligations 
arioing from :-

(a) treaties, engagements and sanads, and 

(b) u~age, sufferance and other cause~. 

(2) to enquire into the financial and economic relations between 
British India and the States and to make any recommendations that 
the Committee may consider desirable or necessary for their more 
satibfactory adjustment. 

2. Tho Committee do not consider that the substance of part (1) of the 
terms of reference can be suitably dealt with by a questionnaire. Moreover, 
it i~ ur.derstood that the Standing Committee of the Chamber of Princes 
and a largo number of the Princes and Chiefs present in Delhi for the 
meetiug of the Chamber of Princes ha'\'e obtaine<l legal assistance on the 
general que~tions raised in regard to it and that the Committee will have 
the b0nefit of such assistance. Should any State wish to place its own 
viP.W& on record it is hoped that it will do so. 

3. It &hould be state<! that the Committee are not empowered to deal with 
past decisions of the Paramount Power, or present differences between them 

· and the States, except in so far as they illustrate, or bear upon, the relation-
1-hip existing between the Paramount Power and the States. The Committee 
do not, however, desire to limit the evidence which the States may wish 
to bring forward in arguing their cases by referring to past de<:isions or 
present differences of opinion within the limits of the first part of the 
in~trudions, whieh refer only to the existing relationship, and in so far as 
tlwy may consider it necessary to do so. 

4. The questionnaire therefore deals with the second part of the instruc
tions only. As the Indian States have not yet place<! before the Committee 
the questions which they wish to bring forward, this questionnaire is base<! 
upon the records of the Political Department in so far as they relate to 
matters that haYe recently come under notice or discussion. Other questions 
than those ro1·ered by the questionnaire may therefore be raised by the 
State-;. The Committee are anxious that nery opportunity should be gi1·en 
to the States to place their views before them in so far as they are coYereJ 
hv the tNms of reference. 

Questiom. 

Introductory 
Remarb. 

5. (a) Do the Stat€s claim a share of the Imperial customs re>enua and, Cu•\om!. 
if so, on what grounds? 

(b) Has the ri'Cent raising of customs duties adversely affect<:(! the State:, 
or their subjects? If so, please quote facts and figures. 

(c) Wou!tl the States be prepared to abolish their own import and export 
<luti''' on cnn,lition of re<'eiving: a share, to be agreed upon, of Imperial 
customs reren ue? 



Railway 
Jnri•diodon. 

llliots and 
Currency. 

Dea.hn"$ 
bet we~~ 
Indian iitates 
~onrl C;~pitaliats 
and E'maucial 
Agents. 

(d) On what grounds do the Pnnces who are 1\Iembers of t-he Chamber in 
their own right, other than those already enjoying exemption, claim exemp
t lOu I rom the payment of customs duties on articlt:s imported for the personai 
usc of themselves or their lamilies? 

6. Have the States anything to add to the summary regarding jurisdiction 
on~r lands occupied by railways in their territories, as amended by the 
Standing Committee of the Chamber of Princes on the 20th of Au"'ust lD2H 
(See Annexure A.) "' ' 

7. Are there any considerations relative to this question which the States 
would like to bring- before the Committee? 

8. Have the States anything to add to the summary approved by the 
Chamber of Princes in November, 1924, in regard to this question? 

l!anufacture 9. This subject is dealt with by treaties and agreements between the 
and Ex!•Jrt of States and the G<lvernment of India. Have the States any representations 
Salt t.y the to make in regard to it? 
Dar bars. 

Posts an< I 
'l'degrapho. 

Disen;si•lll of 
matters of 
j"iut intL·rest 
to Jlrithh 
!tulia and the 
States. 

Gt>n~ral 
tinancml 
relations. 

Opium. 

Excise. 

Gen~ral. 

10. Have the States any objection to the working of the existing system 
of telegrarJh and postal services within their territories, and what claims 
do they make to the profits, if any, accruing from these services, and w 
the event of losses, would the States be prepared to share the losses? 

11. What procedure would the States desire for the joint discussion of 
questions in which the interests of the States and the interet>ts uf British 
India may not be identical. Recently special Sub-Committees o£ Dewans 
have been appointed by the Standing Committee of the Chamber of Princes 
to confer with officer~:~ of the Government of India. Has this procedure been 
found to be satisfactory? If not, what procedure is suggested? 

12. Have the States any suggestions to make with regard to the general 
financial arrangements existing between them and British India? 

13. Do the States desire to bring forward any questions in connection with 
opium? 

14. Do the States desire to bring forward any questions in connection 
with Excise? 

15. Do the States desire to bring forward any other questions, vide 
paragraph 4 aboveP 

ANNE.I.URB A. 

Summary a1 amettded by the Standing Committee of the Chamber of Princes 
011. the 20th Auoust, 1924. 

1. In 1891 the principle was laid down that, as soon as a Darbar railway 
became part of a line of communication between State territory, .''n. the ~ne 
hand and British or State territory on the other, a cess10n of JUnsdwtwn 
should be required. Subsequent de~elopments have, however, com;iderably 
modified the view then taken. It was, for instance, decided in 13(JJ that 
the orders should not be so interpreted as to require cession of jurisdiction 
over a line lying wholly within State limits, but connected at one end with 
the British Hailway system. Again, in 1898, a Darbar was permitted to 
rt'taiu juris,!iction over a portion of State Railway in spite of the fact that 
a portion of the line traversed another State. Three years l~ter the order~ 
\1 ere re!axed in another case, in which a Dar bar was pt:rmnted to r~ta1 n 
j: 1ri,Ji<:tion, although the railway pe~etrated into British territory. In 
1802 a further step in the same dll'e~uon was taken, a Darbar bemg per
mitted to retain jurisdiction o•er a proposed railway, even though it m1ght 



subsequently form part of a line connected at both ends with the Briti~h 
system. The principle of the original orders has also been relax~. m 
several cases where lines pass through more than one State by perm1ttmg 
Darbar.~ to retain jllrilldittinn oYer tho portions of \ho linos ~ithin their 
respective limits. 

2. In the case of railway lines ovcl' wl1ich full civil and criminal jurisdic
tion has been cedud the policy of the Government of India has been to 
apply to those lands' only such laws as are necessary for the administration 
of civil and criminal justice, together with the Railway, Post Office and 
Telegraph Acts. There are cases in which it has ·been found convenient to 
apply to such lands the laws of an adjoining British district en bloc, bnt 
all such laws are not enforced in those lands, and fiscal laws particularly are 
not enforced, as it is not the policy of the Government of India to raise 
revenue from lands which are ceded for railway purposes. An Act such as 
the Excise Act is, however, applied to such lands when it is required to 
control the consumption of, and traffic in, liquor on railway stations, or to 
protect the excise revenue of British India. A law such as an Intoxicating 
Drugs Law may also be enacted for such lands when experience has shown 
that it is necessary to prevent smuggling through the railways, as much 
in the interests of the States themselves as of Goverment. Such a measure, 
though fiscal, is not revenue-producing, and the Government of India make 
no profit out of it. 

3. The following are the conditions on which the Government of India 
are prepared to consent to the permanent retention of jurisdtction by 
States over the railways in their territories other than those which form 
parts of an important through route operated by the Government of India 
or by a Company in the profits of which the Government of India shares:-

(i) that the State or a Company or individual or assoeiation of 
individuals authorised by the State is either the owner of the Railway 
or at least has a substantial interest in it and works it; 

(ii) that the State possesses proper machinery for the administration 
of justice; 

(iii) that adequate control over the working and maintenance of the 
line is retained either by the application of an enactment and rules 
Bimilar to the Indian Railways Act and the rules made thereunder, or 
otherwise; 

(iv) that the state will grant permission for such inspections of the 
line by Gol'ernment Railway officials as may be considered necessary. 

4. In case of grave public emergency or in the strategic and military 
interests of the Empire it is necessary to have unity of control, and the 
Imperial Government feel confident that they may rely on the Indian States 
to co-operate with them as may be necessary on such occasions. 

5. In the case of serious failure to comply with conditions (ii), (iii) and (i,·) 
in paragraph 3 above, the British Govermuent may take such steps as are 
llt'l't'Ssary to eift:>ct a remedy provided that where, in pursuance of this clause, 
it becomes ultimately necessary to take over jurisdiction such jurJsdiction 
shall be restored to the State concerned on its giving adequate assurances 
to the Government of lnuia for the proper observance of the conditi0118 

in future. 

28 
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APPENDIX II. 

(See PAIUGRAI'U 24.) 

Letter from the Viceroy and Governor-General of India to His Exalted 
.llighness the Nizam of Hyderabad, dated Delhi, the 21th Jlarch, 1926. 

YouR ExALTED HIGHNEss, 

Your Exalted Highness's letter of 20th September, 1925, which has 
already been acknowledged, raises questions of importance and I have 
therefore taken time to consider my reply. ' 

I do not propooe to follow Your Exalted Highness into a discussion ol 
the historical details of the case. As I informed you in my previous letter, 
your representations have been carefully examined, and there is nothing 
in what you now say which appears to affect the conclusions arrived at by 
me and my Government and by the Secretary of State. Your Exalted 
llighnoos's reply is not in all respects a correct presentation of the pooition 
as stated in my letter of 11th l\Iarch last, but I am glad to observe 
that in your latest communication you disclaim any intention of casting 
imputations on my distinguished pred.ecessor, tl1e late l\Iarquis Curzon. 

I .shall devote the remainder of this letter to the claim made by Your 
Exalted Highness in the second and third paragraphs of your Jetter and to 
your request for the appointment of a commission. 

2. In the paragraphs which I have mentioned you state and develop th·J 
position that in respect of the internal affairs of Hyderabad, you, as Ruler 
of the Hyderabad State, stand on the same footing as the British Govern
ment in India in respect of the internal affairs of British India. Lest I 
should be thought to overstate your claims, I quote Your Exalted High
ness's own words: " Save and except matters relating to foreign powers 
and policies, the Nizams of Hyderabad have been independent in the internal 
affairs of their State just as much as the British Government in Briti8h 
India. With the reservation mentioned by me, the two parties have on 
all occasions acted with complete freedom and independence in all inter
Governmental questions that naturally arise from time to time between 
neighbours. Now, the Berar question is not and cannot be covered by 
that reservation. No foreign power or policy is concerned or involved in 
its examination, and thus the subject comes to. be a controversy between 
the two Governments that stand on the same plane without any limitations 
of subordination of one to the other." 

3. The,se words would seem to indicate a misconception of Your Exalted. 
Highness's relations to the Paramount Power, which it is incumbent on 
me as His Imperial Majesty's representative to remove, since my sileuce 
on such a subject now might hereafter be interpreted as acquiescence in 
the propositions which you have enunciated. 

4. The So>ereignty of the British Crown is supreme in India, and there
fore no Ruler of an Indian State can justiably claim to negotiate with 
the British Go;ernment on an equal footing. Its supremacy is not based 
only upon treaties and engagements, but exist6 independently of them 
and, quite apart from its prerogative in matters relating to foreign powers 
and policies, it is the right and duty of the British Government, while 
scrupulously respecting all treaties and engagements with the Indian 
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States, to preserve r~ace and good order throughout India. The co_nse
quences that follow are so well known, and so clearly apply no less to Your 
Exalted Highne-ss than to other Rulers, that it seems hardly necessary to 
point them out. But if illustrations are nec€6Sary, I would remind Your 
Exalted Hizhness that the Ruler of Hyderabad along with other Rulers 
received in 18G2 a Sanad declaratory of the British Government's cesire 
for the perpetuation of his House and Government, subject to continued 
loyalty to the Crown; that no succession in the Masnad of Hyd.-1rabad ;~ 
valid unle"s it is recognised by His Majesty the King Emperor; and that 
the British Government is the only arbiter in cases of disputed succession. 

5. The right of the British Government to .intervene in the internal 
:Jffairs of Indian States is another instance of the consequences necessarily 
involred in the supremacy of the British Crown. The British Go>ernment 
k\\·e inde~ed shown again and again that they have no desire to exercise 
this right without gra1·e reason. But the internal, no less than the external, 
~c>curity whieh the Ruling Princes ~joy is due ultimately to the pro~ting 
power of the British Government, and where Imperial interests are con
cerned, or the general welfare of the people of a State is seriously and 
grierously affected by the action of its Government, it is with the Para
mount Power that the ultimate responsibility of taking remedial action, 'f 
ner·essary, must lie. The varying degrees of internal sovereignty which 
the Rulers enjoy are all subject to the due exercise by the Paramount 
Power of this responsibility. Other illustrations could be added no less 
inconsistent than the foregoing with the suggPstion that, exeept in matters 
rd;1ting to foreign powers and policies, the Go1·ernment of Your Exalted 
Highness and the British Government stand on a plane of equality. But I 
do not think I need pursue the subject further. I will merely add that 
the title "Faithful Ally" which Your Exalted Highne<;s enjoys has not 
the effeet of putting Your Government in a category separate from that of 
other States under the paramountcy of the British Crown. 

G. In pursuance of your present conception of the relations between 
Hyd1·rahad and the paramount power, you further urged that I have mi$
dl'scribed the conclusion at which His Majesty's Go,·ernment have arrived 
as a "deri.-,ion," and that the doctrine of res jud1cata has been misapplied 
to matters in co11tronrsy between Hydera.bad and the Go1·ernment of India. 

7. I regret that I cannot accept Your Exalted Highness's view that tbe 
orders of the Secretary of State on your repret;entation do not amount to 
n decision. It is the right and priYilege of the Paramount Power to decide 
all disputes that may arise between States, or between one of the State€ 
and itself, and eyen though a Court of .Arbitration may be appointed in 
certain <:t~·es, its function is merely to offer independent advice to the 
Goremment of India, with whom the decision rests. I need not remind 
~·ou that this position has been aC'Cepted by the general body of Indian 
H ul<.'rs as a result of their deliberations on paragraph 303 of the ~Iontagu
C'helmsford R·:port. As regards the use of the term res judicata, I am, 
of course, aware that the GoYernruent of India is not, like a Ci,·il Court, 
prel'luded from taking cognizanre of a matter which has already formed. the 
sullject of a deci6illn, but the legal principle of res judicata is based on 
sllund practieal considerations, and it is obriously undesirable that a mattN 
whil'h h:~s onl'e bt:en decided should form the subject of repeated contro
wrsies betw...._,n the same parties. 

8. I now pass on to consider your request for the appointment of a Com
miS>ion to en(!uire into the Berar case and submit a repo;rt. .As Your 
Exalted llighne:;s is aware, the Government of India not long ago ~ade 
dt>fin1te prorision for the appointment of a Court of Arbitration in cases 
wht>re a State is dissatiEfied with a ruling giren by the Go>ernment of 
lnd1e.. If, howerer, you will refer to the document embodying the new 
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arrangement, you will find ·that there is no pronswn for the appointment 
of a C<lurt of Arbitration in any case which has been decided by His 
Majesty's Government, and I cannot conceive that a ca.se like the present 
one, where a long controversy has been terminated hy an a~ree111ent 
executM. after full consideration and couched in wrms which are free from 
ambiguity, would be a suitable one for submission to arbitration. 

9. In accordance with Your Exalted Highness's request, your present 
letter has been submitted to His illaje.sty's Secretary of State, and this 
letter of mine in reply carries with it his authority as well as that of the 
Government of India. 

Yours sincerely, 

(Sd.) READI~G. 
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APPENDIX Ill. 

(SEB PAIUGRAPH 38.) 

Juird opinion of the Bight Hon. Sir Leslie. F: Scott, E..O., M.P., 
Mr. Stuart Bevan, K.C., JI.P., Mr. TVzlfnd A. Greene, K.C., 
Jfr. Valentine Holme.~, and Mr. Donald Somcn:ell. 

COU!'SEL AilE REQUESTED TO ADVISE on the legal and constitutional aspect! 
of the questions raised by the terms of reference to the Indian States 
Committee. 

Opinion. 

The terms of reference t<> the Indian States Committee are as follows:
(1) to report upon the relationsnip . between the Paramount Power 

and the States with particular reference to the rights and obligations 
arising from:-

(a) treaties, engagements and sanads; and 
(b) usage, sufferance and other causes 

(2) to enquire into the financial and economic relations between 
Dritish India and the States and to make any recommendations that 
the Committee may consider desirable or necessary for their more 
satisfactory adjustment. 

It will be observed that the phrase "Paramount Power" is used in 
part (1) : but as thac phrase refers not to l'rown simpliciter but to the 
Crown in possession of certain attributes, we think it will be clearer, if 
we discuss the relationship of the states with the Crown, and express 
our opinion separately as to the meaning of " paramountcy " in India. 

It may be convenient to state our main conclusions first and then give 
the reasoning on which they are based. 

Main conclusions, 

(1) In the analysis of the relationship between the states and the Crown 
legal principles mu~;t be enunciated and applied. 

(2') The Indian States to-day possess all original soYereign powers, 
exrept in so far as any haYe bPen transferred to the Crown. 

(3) Such transfer has been effected by the consent of the states con
cerned, and in no other way. 

(4) The consent of a state to transfer soYereign rights t<> the Crown 
is individual to that state, and ~be actual agreement made by the state 
must be innstigated to see what rights and obligations have been created. 

(0) Such agreement appears normally in a treaty or other formal 
engagement. An agreement to transfer sovereign powers is, however, 
capable in law of being made informally. In such ca.se tho onus is on 
the transferee, viz., the Crown, to prove the agreement. 

{G) The relationship of the Crown as Paramount Power and the states 
is one 1nvoh·ing mutual rights and obligations. It rests upon .agreement 
express or in,plie<i with each state and is the ~arne with regard to all the 
states. Par:..mountcy gires to the Crown definite rights, and imposes 
upon it ddinite duties in respect of certain matters and certain matters 
only, vi1.. : those relating to foreign affairs and external and internal 
St'curity (a phrase which we employ for brevity and define more fully in 
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pHragraph 6 infra). It does not conft>r upon the Crown any authority 
or discretion to do acts which are not n~cessarv for the exercise of such 
rights, and the performance of such duties. 'Wherever " paramountcy " 
is mentioned in this opinion we mean paramountcy in the aoove sense 
and no other. 

(7) The relatiom<hip is between the states on the one hand and the 
British Crown on the other. The rights and obligations of the British 
Crown are of such a nature that they cannot be assigned to or performed 
by persons l\'ho are not under its control. 

Legal principles are to be applied. 

1. The relationship between the Crown and the various Indian StatPs 
is one of mutual rights and obligations and we h:n-e no hesitation in 
€xpressing the opinion that it must be ascertained by legal criteria. When 
using the word legal, we are not thinking of law in the limited sense 
in which it is confined to law laid down by an authority which has power 
to compel its observance, but are dealing with well recognised legal 
principles which are applied in ascertaining mutual rights and obligations 
where no municipal law is applicable. That the absence of judicial 
machinery to enforce rights and obligations does not prevent them from 
being asl'ertained by the application of legal principles is well illustrated 
by reference to intt-rnational relations. There legal principles are applied 
in arbitrations between independent states, and by the Permanent Court of 
International Justice, whose statute provides that the court shall apply 
principles of law recognised by all civilised nations. 

The Indian States were originally independent, each possesseil of full 
sovereignty, and their relationship inter ~e and to the British power in 
India was one which an international lawyer would regard as governed 
by the rules of int('rnational law. As th.:l states came into c·ontact with 
the British, they made various treaties with the Crown. So long as they 
remained independent of the British power, international law continurd 
to apply to the relationship. And even when they came to transfer to 
the Crown those sovereign rights which, in the hands of the Crown, con· 
!'titutc paramountcy, international law still applied to the act of transfer. 
But from that moment. onwards the relationship between the states and 
the Crown as Paramount Power ceased to be one of which international 
law takt's cognizance. 

As soon as a treaty was made between the Crown and a state, the 
111utual rights and obligations flowing therefrom, and the general nature 
of the relationship so established could only be ascertained by reference 
to legal principles. This result has not in our opinion been in any way 
affected either by lapse of time, or by change of circumstances. Although 
the treaty, in any individual case, may have been modified, or extemled 
by suhsequent agreement express or implied, there is no ground for any 
~nggestion that the relationship has passed from the realm of law. The 
effect of the treaty itself and the extent if any to which it has bet>n 
modified or extended fall to be determined by legal considerations. 

The view implicit in the preceding observations seems to accord with 
the terms of referenre to the Indian States Committee in which the 
St:cretary of Stat~> has directed enquiry. We see no ground for applying 
to the relationship any other than legal criteria, and we are of opinion 
that the relationship is legal, importing definite rights and obligations 
on both sides. 

Sot·ereir;nty rest3 in the states e.rrept $0 far a3 transferred to the Crou·n. 
2. As each ~tate was· originally independent, so each remains inde

pendent, except to the ext~mt to which any part of the ruler'~ 
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~orereignty has been transferred to the Crown. To the extent of such 
transfer the sovereignty of the state becomes ve~;ted in the Crown; whil~t 
all oovereign rights, privileges and dignities not so transferred remain 
''estoo in the ruler of the state. In the result the complete sO\·ereignty 
of the state is di\·ided between the state and the Crown. The phrase 
" re6iduary jurisdiction " is sometimes used in official language. In our 
opinion it is the state and not the Cro"·n which has all residuary 
juri sd ict ion. 

That the sovereignty of the states still exists has been recognised by 
leading writers on the subject as well as by the pronouncements of the 
Crown itself. 

Thus I.ee Warner bases his definition of a state on its possession of 
internal sovereignty (page 31 ). ·Similar views are expressed by others. 

That this view is aecepted by the Crown can be confirmed by reference 
to many official documents. As examples we may quote sanads issued 
after the mutiny which refer to "the Governments of the several Princes 
and Chiefs who now govern their own territories " or the proclamation 
of the 19th April, I8i5, dealing with Baroda in which the Gaekwar )lulhar 
Hao is d<:posed from the " scvereignty of Baroda " and the " sovereignty " 
of the state is conferred on his successor; or reference in the ~Iontagu
ChehmJord report to the " independence of the etates in matters of 
internal administration " and to "their internal autonomy." 

The Crown has no SO\'ereignty over any state by virtue of the Prero~a
tive or any source other than cession from the ruler of the state. The 
idPa which is held or seems to be held in some quarters that the Crown 
possesses ~orereign rights not so transferred to it by the state is erroneou~;. 

Cot1se?Jf the sole method by which sovereign powers have been 
transferred from existing states to the Crown. 

3. (a) So\·ereignty is, as between wholly independent states, susceptible 
of tran~fer from one holder to another by compulsory annexation or 
roluntary n:-ssion. 

Where a conqueror after victory in war annexes the conquered state, 
the loss of sovereignty by the defeated state, and the assumption of 
sovPreignty hy the conqueror over the territory so transferred is reeognised 
as valid hy international law. The e6sence of the event is that the r.on
queror takes, without any act of the vanquished state. It is a mere 
('Xerrise of power by the conqueror, 

Amll'xation may also be enforced without fighting. Where a stronger 
state proclaims its intention to annex the territory and sO\·ereign powers 
of a weaker state, and in fact does so, then, in international law. the 
tran,fl'f is as effectire as if il1ere had been a conquest. 

C'E'-'"ion of so>ereignty takes place, when one state cedes territory 'r 
~or<>n•ign rights to another state. In cession it is not the act of the 
tramft'n'e, but the consent of the transferor, which affects the transfer. 
!lu~ \~lH•nen•r the transfer is the direct result of an exercise of power, 
1t IS 1n the essence a case of annexation, in whaten?r form the transfer 
m:1y he expres,ed-as for instance where the transfer takes the form of 
a cession, which a defeated state is eompelled to execute. ] n(lt•ed when
t-rer the transferor state acts under the eompulsion of the ~tronger 
tr~nsferee state, the transfer made bv the transferor is not reall• the 
free ad of that .state, but a mere t'aking by the transferee stat.e-an 
:\nnexation in reality though not in form. A real cession, i.e., a transfer 
wl11ch IS really the act of the tramJeror, necessarily depends upon the 
free <'onsent of the transferor, and is essentially a product of l'oluntary 
ll._:rn·nwnt. 
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3. (b) In this section of our Opinion we ha.'"e up t~ now been dealing 
with tr:~n<ft'r of territory, or sorereign rights as between independent 
states, whose relations are subjoct to the rules of ordinary internationn.l 
law. But our conclusion, that in that fit>ld cons£>nt is e<st'nti'll to en>ry 
tr:~n<.fer, which is not in essPme a forcible taking hy the more powerful 
state, is even more true of a transfer to the Crown by an· Inclian State 
at any time after it had come into permanent contractual relationship 
with the Crown by agreeing t<1 the paramountcy of the Crown in return 
for its protection. For, where the relationship is thus created by an 
ngreement whieh, by its express or implied terms, defines the permanent 
division between the Paramount Power and the Indian ruler, of tho 
son>reignty over the state's territory, any further act of acquisition of 
sovereign right~S, by force or presstlre, is excluded by the contract itself. 
In order to acquire any further sovereign rights the Paramount Power 
must ask for, and obtain the agreement of the protec!W state. To take 
them by forre or pressure would be a direct breach of the contract already 
made. 

This position is frankly acknowledged by the Crown. We quote in the 
appendix some of the chief historical pronouncements which ha1'e been 
mnde upon the British attitude towards the Indian States. 

The possibility in law of the Paramount Power repudiating its legal 
relationship with its dependent state, and using force or pre,,nre to 
acquire powers over it, in breach of the contractual terms, nred not be 
considered. The pronouncements, which we have cited, put any conscious 
attempt of the kind wholly out of the question; and the exercise in fact 
of force or pressure, whether intended or not, would be a breach of the 
contract. It follows that the relationship of each state to the Crown is, 
and has been since the time of the first treaty between the two, purely 
contractual. 

In this context it is to be noted, that, from those states which have 
never ceased to exist as states, the Crown has never claimed any rights 
as flowing from conquest or annexation. Where the Crown has intended 
to annex ita act.ion has been unequivocal. 

1\Iany Indian States ha'"e in the past been conquered and annexed. 
They were then merged in British India, and ceased to exist. Some were 
annexed by an exercise of superior power without the usa of force. 

In a few cases states have been annexed and wholly merged in British 
India, ancl then re-created by the prerogative act of the Crown. In such 
cases the Crown is free to grant what powers of sovereignty it chooses, and 
the soven.•ignty of the ruler ~ whom rendition is made, is limited and 
defined by the conditions of the grant. 

But when once a state has been in fact rerreated, and a contractual rela
tionship established between it and the Crown, it becomes thenceforth 
subject to t'he same considerations as other states in contractual relation
~;bip with the Crown, and mutual rights and obligati:mq are determined by 
1.he rontract, and by that alone. 

Other suggested methods of trans/a. 

3.-(c). At this point it is convenient to consider the methods alternative 
to that of consent, which have been suggested by leaning jurists and others, 
for effecting a transfer from a state to the Crown of sovereign rights. 

Sir William Lee Warner suggests five channels t•J> contributing to the 
rights or duties of the Indian Princes: (i) the Royal Prerogative, (ii) Acts 
cr Resolutions of Parliament, (iii) the law of nature, (iv) dtroct agreement 
between the parties, and (v) usage. With re~::ard t~ the first two eugge:,wd 
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channels or-to use a word which seems to us t<J bP more appropriate
source$ of rights and duties, we are quite un;.;ble to imd any legal principle 
on which it is po;.sible to base a contention that either (•I the Royal Preroga
ti,·e or (ii) Acts or Resolutions of the British Parli:mu:nt can give to the 
Crown any rights against the states or impose any obligations upon them. 

(i) In the cru;e of the Royal Prerogative, Sir WilliaLl Lee Warner do<ls not 
himself explain how it can be effective to bind the Indian States; and we 
;:,re forced t<J the conclusion that he was driven to suggest the Royal Preroga
tive, as a source of rights and duties which he believed t<J exist, because he 
could think of no other. 

(ii) With regard to. Acts of Parliament, Sir William Lee Warner does not 
appear to assert that they have the direct effect of creating obligations in 
the Indian Princes. In so far as he suggests that the statutes of the 
British Parliament, which control British subjects, mn~ have an indirect 
reaction, in fact, on Indian States, with w·hom Brit1sh subjects have deal
ings, or that Acts of Parliament may influence Indian rulers in a par
t.Jcular direction, we agree with him; but this is a very different thing from 
his proposition that Acts of Parliament are one of " the five channels," 
from which flow the duties and obligations of the Indian States. 

(iii) His third suggested source, namely, the law of nature, he puts for
ward as the source of an obligation to refrain from inhuman practices, such 
ll~ suttee, infanticide or slavery. Whether there be vn obligation of the 
kindl we express no opinion; but if there be, it is a duty due to the civilised 
world, and we ran see no ground for treating it as any special obligation 
owed to the Crown as such. Indeed the history llf the dealings of the 
Crown with the states, with regard to practices of this kind, appnrently 
&hows a recog;nition by the Crown, that their suppression can only be 
H'cured by negotiation and agreement, and not by virtue of any right of 
interference. 

(ir) "'ith regard to the fourth source of obligation suggested by Sir 
William Lee Warner, namely, direct agreentent beh'l'€en the parties, we 
ngree with him as above stated. 

(v) Sir William does not define what he means by usage, his fifth source; 
if he meant an acquiescence in a practice in such cirrumstances that an 
agre-ement to that practice is to be inferred, we should agree with him, 
because ·his fifth source would merely be a particular fl\rm of agreement. 
llut Sir William seems to regard usage as a source of obligation even though 
agrerment be ab~ent, and with this view we disagre4'l. ".A discuss the t<Jpic 
latt'r in our Opinion. • 

It is t<l be observed that Sir William Lee Warner :s def.nikly of the view 
thn t. the I ndi:m States are sm·ereign states; and it is <lnly in regard to the 
,·ie11·, which he takes as to the extent t<J which and the way in which their 
soYf'rrignty h:1s been limited, that we part company v·ith him. 

Ihll dt•als with the question of the limitation on the sOYereicrntv of the 
~tatt'S in a footnote (Hall's International Law, 8th Ed., p. z:_;). .He sug
ge<t~ an explanation, dilierent from any put forward hy Sir William Lee 
\\'.irner, f,>r the limitation which he belieYes to exist over and above the 
limitation imposed by treaty. He says th:n, i.r: matters r.ot prorided for by 
trc>aty, a ·• rt>~idu:ny jurisdiction is con~iJer.ed to exist, and the treaties 
tlu'mseh·es are subject to the resen·ativn that thev ruav be disu-crarded 
11 hen the supreme interest<> of the Empire are invoived, 'or even when th~ 
lntert'"ls of the ~ubjects of the Native Princes are grnnly affected. The 
tr,':ltl\',; l't'ally amouJ•t to little more than stateruems oi limitation which tl1e 
1 mp('rial GoYernn.ent. e::~:cept in ;ery excfptional circumstanres, places on 
1t.~ own a.d1on." In dealing with this suggetition of a reoiduary jurisdiction, 
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we experience the same difficulty, that we felt in dealin~ wth Sir William 
Lee Warner's suggestion of the Royal Prerogati¥e ar.d Acts of Parliament 
as sources of obligation on the states towarcls the Crown namelv that we 
can conceire no legal justification for inferring the e~istence '~f such a 
residuary jurisdiction. Moreo>er, Hall does not indicatP what reasoning led 
bim to draw the inference. But we are clearly of opwion that Hall's view, 
as expressed in his footnote, is wrong. The statement that the treatirs Hr 
merely unilateral acts of the Crown, setting; a t'elf-in~posed limit on it::~ 
inherent powE>rs orer the states, cannot in our opinion be supported. Tlw 
assumption that there n.re any such inherent power~ is devoid of any le~al 
foundation-indeed his assertions in the footnote go beyond anything which 
the Crown has e>er claimed, and are quite inconsistent with the various 
formal pronouncements of the Crown, cited in the appl?ndix to this Opinion. 
Those pronouncements leare no room for doubt that the Crown re~ards its 
treaties and agreements with the Indian States as binding upon it, in !IS 

full a manner as any of its treaties with other sovereign states. 

3.-(d) Before we pass from this subject there is one other matter with 
which we oughtl to deal. Three of the writers of thi~ Opinion have in an 
earlier Opinion expressE'<i the view that paramounky is a factor limiting 
the sovereignty of the States. At first sighu this virw may seem to be in
compatible with the opinion. which we have expressed above, that agreement 
is the sole source of limitation upon the sovereignty of the states, and that 
obligations of the states towards the Crown are created by agreE>mrnt aml 
by nothing else. But in truth there is no such incompatibility. The Crown· 
is aptly described as the Paramount Power, because the states have aarwl 
to cede to it certain important attributes of their >o>ereignty, and para
mountcy is a u~eful wor::l to describe the rights and obligations of 
tin> C'rown, which arise out of the agreed cession of those attributes of 
sorereignty. So understood, paramountcy can properly be said to be a 
" factor limiting the soyereignty of the stat~·s." But inasmu0h as this is 
only to say that the agreement of the states to cede attributes of sovereignty 
i~ a fartor limiting their f'O>ereignty, we think that to introouce the word 
paramountcy (as we did in our earlier Opinion) in this connection was con~ 
fusing and apt to mislead. It is to be observed that Sir William L1•e 
Warner avoids the use of it and does not include paramountcy in the list of 
"rl>annels" tltrough ~·hich in his vi(;'w rights and obl;gations are created. 
He uses paramountcy only to describe thE:' relationship itself, and this use is 
r0rrect. 

In our consi•lered view there is a real danger in 11. loose use of the word. 
In itA> correct sense paramountcy is not a factor in creating any rights or 
obligations,, but is merely a name for a certain set of rights when vested 
by consent in another sovereign state. Incorrectly under::.tood it may be 
tre:tted as creating rit;hts and obligations; and as the word paramountcy 
itself is not a word of art with a defined meaning, the rights and obliga-
tions attributed to it would be undefined. If paramountcy were a sonrco ot 
rights, there would be no limit, save the rliscretion of the Paramount Power, 
to the int<Jrference with the sovereignty of the protected states by th11 
Paramount Power. Indication of this misnndersta.nding of paramountcy 
are, we are informed, present in the official correspondence with individual 
states, and this fact gin'~> the point importance. We regard the idea that 
paramountcy, as such, creates any powers at all, as wholly wrong, and the 
rfsort to paramounky, as an unlimited reciervoir of discretionary authority 
crer the Indian States, is based upon a radical misconcEJption of what para
mountcy means. 

The existence of a general discretionary authority is, moreover, wholly 
inconsistent with the pronouncements of the Crown tQ which we hare 
already referred. 



3.-(e) We hav<) girPll at some length our reasons for our opinion that the 
80\'ereignty of the state-; j, limited by agreement, and hy r~othing else, 
Lr:cau:,e we think that thi~ is the mo>t important of the questions which we 
iln1·e to oonsider. 

Sttdes to be c•msidered separately. 

-L The colhl'llt to the transfer to the Crown of any sovereign poll·ers is 
tll~ con~ent of each indi1·idual state given by its sorereign. Each stat~, 
and each occasion of transfer mu>t be considered separately, in order to find 
out 1rhat the agreement was by which the consent of the &tate was given to 
any partirular session. 

This legal colldttsion not only is of g<'neral importauce for the purpose 
of correcting a too common mlsrotH:eption, that the problem of the states 
cau be di;,posed of by general propooitions applicable to all alike, but intro
duc<:s a pradical difficulty in the writing d this Opinion. The1e are many 
indiridual differenr:e.> in rrg;ard to the terms of the consensual relation~hips 
of thll se1·eral state~ to tlte Cro1rn; and the relationship may be constituted 
by one, or by se1·erai ~grt>ements. In this Opinion we must ·~ontent our
selres with a stail!llWt•t o•dy of re:1so1h and ccmclnsinns of general applica
tion. 

We ha1·e noted a tulnmon 1·iew whtch seems to us f:,llaeious. It is, that 
the pos~es~ion by the Cro1•. n o~ t·ertain rights of ~overeigr,ty over btate A, 
of itself justifll's a legal conc]u,i,m tLat the Crown has a Wt1ilar right o1·er 
n nrighbouring State B. If we are right in the view which we hold (and we 
hold it confidently), that the relation between the Crown and A, and between 
the Crown and B, is in eaeh case regulated by a separate contract or set of 
contract~, it follows neel'ssarily that the ,·iew ~o expre.>sed is a fallacy. But 
this crude form of the fallacy is less c·omm.m than the Yiew that, because the 
Ctown enjoys a certain right in regard to many states, a legal conclusion 
necessarily follows that it possesses the right generally in regard to all 
states. This argument is equally fallaeious, b~anse in our riew the rela
tionship is one of contract. 

It ~hould, howeYer, be borne in mind that, if the CI'own has a certain 
right, clearly estahli~hed aud publicly recognit>ed, in regard to a group of 
~tates, thtir t<xample may not improbably influence a neighbouring state to 
follow suit, and enter into its own individual contract with the Crown, 
('eding the same kind of rights. And the more general and notorious the 
Crown's pc~ss~ssion of the right in question is, the less improbable it will be, 
that our l1ypothetit-al state 6hould cousent to be on the same footing without 
insisting on the execution of a formal instrument. Whert> this happens the 
l'rown, in the result, po.>Se5ses a right in regard t<t that state, similar to 
th;tt 11 hich it alr~ady possesses in re:,:;;ud to the others; but the reason is 
th:tt tl::tt state h~~. by ("onduct, made its own tacit agreement with the 
C'ro1rn cont'Prring the :>a me po11ers; it is not because any >Uch sovereign 
ri~bts, rxt,•!Hiin:.:; ~111 oyer India, are inherrnt in the Crown. 

In t hi~ conned ion a further re!"eren,·e is nec-essary to the question of 
l'aramountl'~·, whi,·h ;;ires point to the views v.hich we have expres.wd above. 
The Crown i~ in rt:'btion to all th..-. states the Paramount Power. Its posi
tion as such is unin~r~ally recogni,ed, and cannot be disputed. From this 
rehtion~hip, whit·h, :JS we haYe already pointed out, i:; itself based on 
a,_:n'vlll<'llt or implied, <ertain mutual rights and duties arise. 
\\hat tho>c and duties are we discuss later in this Opinion (infra 
par:lgr:tph li). lt is sufficient to state here that they relate to foreign 
atttirs, and tLe external ~nd intt-rnal s~urlty of the stat!:">. Paramount~·~· 
b.:arb tLe s:<nte meaning in reLttion to all 1.he states, although the precise 
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manner in which it is put into operation in any gi1·en rircnmstanr~>s may 
differ. In this sense, and in this ~ensc only, ran it be oaid that the position 
of all the litates vis-a-vis the Crown is the same. 13nt it is the same not 
bel'ause the Crown has any inherent residuary ri2:ht.s, but because llll tbQ 
stutes huve Ly agreemeut ceded patall!ouut right-a to the Crown, 

.4.greement transjerri11!} sovereign right' normally exwessed in trenty, 
though oopable of being made infor111ally: bu-t orvus of proof then on 
transferee, i.e., the Crou;n. 

5.-(a) When one state makes an agreement with another state affecting 
its sovereignty, and thereby does an act of great pnblic importance, it is 
usual to put the agrtement into solemn form, in order to have an unim
peachable record, and to ensure that the signatories are properly accre(hted 
to bind their respective states. 

5.-(b) It is no doubt true that both in international law, as between 
independent state~'>, and in the law applicable to the relations of the Crown 
and Ind;an States, it is possible that an agreement effeeting a. cession of 
sovereign rights should be made informally bj a mere wt itten agreement or 
correspondence: and even that it should be made by word of mouth at 
an interview. Br.t if so important a. transaction 3.6 a cession of sovereign 
rights is alleged to have been carried out informally, the language used, and 
the surrounding circumstances must be scrutinised with care, to see, firstly, 
whether the transaction is really an agreement to transfer sorereign rights, 
or something less important; and secondly, whethPr the authority of the 
signatory to bind his state is beyond doubt. That ;,uch a transaction should 
be carried out by a mere oral interview is so unlikely as in it£elf to raise 
doubts as to the value uf the evidence. 

Sanad3, 

5.-(c) Its terms of reference request the Indian States Committee to 
report upon, inter alia, the effect of sanads upon the relationship of the 
state~ to the Paramount Power. The word " sanad " (in older documents 
often spelt " sunnad " as it is pronouncerl) is, as we are informed, in 
common use in India, not only for diplomatic instruments of grant, but in 
ordinary commercial documents, and receipts for money, and means merely 
"eridence " or " record." 

But whatever be the correct signification of the worn, we reu.lise that in 
political parlance it is used generally as indicating a grant, or recognition 
fronr the Crown to the ruler of a state. 

But a sanad by way of grant can haYe no operative effect, as a grant, 
if the grantee already ha& the powers which tho sanau purports to grant. 
It could only have that effeet, if the grantee state had, at some previons 
date in its history, ceded to the Crown those Yf'rY powers which, or some 
of which, the san ad purports to grant; or if it were a case of a re-creation 
out of British InJia of a lapsed state, or a ce5sion to an ruler, of 
territory which at the elate of the sanad was a part of British 

Similar consideratio!ls apply to a sanad by way of reco;£nition. If the 
&tate does not po.s.se,;; the right, the recognition would be coPslrll(:rl ns a 
grant; ],ut if it does poEsess the right, then che san ad is a mere acknnwl<'d~
ment or admission by the Crown. 

It follows also from the reasoning of this Opinion that the machinery <Jf a 
sanad rannot be used so as to curtail the powHs of a rllkr. Ex hypul/,e.>i 
each p~rticnlar state po.ssesses, at any given moment, a measure of 
~o1 erei~nty which is definite. It will in every rn<e he }P<;~ than corrul('te 
~o1·ereignty, because the state must have given up tho'e ri6l1b which con
~titute paramountcy: and it may also, by partieular agrE"Pments with the 
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Crown have given up other sovereign rights-either many or few. But 
after deducting all these cessions from the total of complete sovereignty, it 
IS plain that the state still posse.>ses " x " rights. ·whatever " x" may be, 
no part of " x " can be hken away from it against its will·-and the Crown 
cannot do iuJitettly by a <>anaJ which purports to define the rights 0£ the 
otate, what it cannot do directly. It the (anad defines the state's rights 
ao wider than " x," then to the extent of such exce.;s it may be construed 
as a grant by the Crown. But if the definition is narrower than "x," then 
to the ext~mt of tl1e re~triction the sanad will be inoperative. The effect 
of the ordinary sanad may perhaps be expressed shortly by saying that, 
kaving aside the ex(·eptional ca~es where the Crown lS making a new cession 
of t>orereign rights, it is nothing more than an act of comity, expressing a 
formal recognition Ly the Crown of powers oi sonreignty whieh a SLate in 
fact posses~s. 

We nee·d only add that wht:re a sanad is issued by the Crown in circuill
stauees showing that it represent.; an agreenHmt with the state concerned, 
then it is in fact the record of the agreement, and .,·ill have the operative 
effect of an agreement. 

Usage, sufferance and other cau.se3. 

5.-(d). (i) U say e.-The subject of " usage " looms large in discussiona 
of the rights of the Crown over the states, because it is bupposed by many 
to be in itself a sour~e of sovereign rights. This idea is erroneous. 

" l"tia6e ., i~ au amLiguous \lord. lt !,as one sense or one set of attribute.s 
iu internat1unal law, ~nd another in municipal law. ln the former, 
" usage " means the practice t:ommonly followed by independent nations; 
and has the binding character of a rule of law, because it represents the 
consensus of opinion amongst free aud independent nations. 

But the charaderi~tic relationship between nations, which in inter
nutional law gives to ut>age its legal efficacy, is absent from India. Tl1e 
indian State.'S are not in the international sense independent, but protected 
~y the British Crown; they are not free inter se to follow what practices of 
interstatal relations may seem good to them, and thereby to form and 
exhibit a consensus of opinion on any particular usage; for they have, by 
the very terms of their basic agreemeut with the Crown, given up the rights 
of diplomatic negotiation witll and of war against or pressure upon other 
Indian States, and have entru6ted to the Crown the regulation of their 
<·xternal relatiOns, in return for the Crown's guarantee that it will main
tain in their integrity their l'Otbtitutional rights, privileges and dignities, 
their territory and tl1eir thru11e. );"o con.:,ensus of opinivu as among~t ire<:! 
and independent nations can therefore even begin to take shape, and with
out it the Murce of obligation in the international relationship cannot 
arise. 

In municipal law usage is of itself sterile; it creaU::s neither rights nor 
obligations. It is true that a course of dealing between two parties may 
be evidence of an agreement to vary some existing contract, u. if it repre
sents a tacit but real agreement between them, that notwithstanding the 
express terms of thai contract they will be bound by the practice which tLey 
hare been used to follow. In such a case the usage becomes embodied in a 
fre~h, tl.ough tacit and UUI\ rittt:u ag:re-::ment, but it is not the usagu itsetf, 
it is the af:reement underlying it, which gives rise to the new righU> . 

.\.nd 11 e should add that the infereun" that a new agreement has thus 
\,.en made ..:aunot be lightly drawn. There is a vital di~tinction between 
avquil'i'rt>nce by A in acts which im·olve a departure by B from the existing 
contral'l l,.;tlle;JU them, and an a;;;rtilm<:'nt by both to a ;:~.riatiun of the 



l'ontract, so that B shall in future have the right to do those ads, whether 
A acquiesces or not. We use the word " variation " desigtwdly, because 
the sovereignty of the statt>s remaius in them, ~><He in so far as it has been 
ceded by tr~?aty or other agreement, and any further diminution of the 
sovereign rights of the stale mu~t constitute a rariatinu or the existin~ 
contract so contained in the treaty or other agreornen t. 

We n•<•ognise that there are in other fields of human affairs occa>ions 
when usage as such mny acquire the binding force of law, but thpy are, in 
our opinion, irrelevant to the matters under considcration. For im;tancc>, 
we disregard the case of usage as a historical origin of rules of the <:<>mmon 
law of a country, because the hi~tory of British rl'lations with the state& 
leaves no room for the birth and growth of a common law. For analogous 
reasons we see no relevance in usages such as have h•d to the growth of the 
cabinet system in the unwritten constitution of Great Britain, or have set 
parliamentary limitations uplln the Royal Prerogatire. 

In fine we .!'ee no gromHI upon which there can be impnt~d to n~age 
between an Indian StatL• and !he Cr,mn any ditlerent dllcacv from lhat 
which may: be attribute-d to it by municipal law between indi\:iduals. It 
follows therefore that mere us.age cannot vary the treaties or agreements 
between the states and the Crown, because of itself it does not cr-eate 
llny new right or impose any new ohligation. "~squiescence in a particular 
act or a particular series of actG pri m<1 facie does nothing more than 
authorize the doing of those particular nets on the particular occasions 
when acquiescence was so given. It is l,•gally possible that behind the 
t:~age thrre should in fact be an agre~:ment dealing with rights, bnt it is 
important to realize the limitations within whieh it is permis~ible to infer 
such an agreement, viz., that no agreement can underlie usage, unless 
both tlw contracting parties intend to make one. 

And where an agreement is not made plain by incorporation in a writte11 
in&trument w'hich can he read aml undrrstood, it is important to avoid 
confusion of thought as to the suhject matter. A licence to the Govern
ment of India to do a particular act on one or more occasions, which 
without leave would be an encroachment upon the state's so1·ereignty, 
ia not an agreemeut to cede sorereign powl'l's. And no inference of au 
ugreement to cetle so1·ereignty can be drawn from one or from many snch 
licences. The very fact that a liceme is sought shows a recognition by the 
Crown that it does not possess the sovereign power to do the act without 
the consent of the ruler coucerned. And it is obvious that a licence of the 
kind is much more likely to be given informally than a ct>~sion of 
sovereignty. It follows therefore that, unless the circumstances viewed as a 
whole compel the inference that the partie& were intending to make an 
agreement changing their sovereign relationship, the usage cannot alter 
their rights. And on this question of fact, it should be borne in mind 
that the Crown and the states have acted in a way which shows that this 
view has really been taken by both. In the case of many statt'll there 
exists a whole series of treaties and engagements, regulating many aspects 
of their relationship by express provision. Where express contractt1al 
regulation thus extends in many directions o\·er the field of political 
contact, there remains little room for implying tacit agreement. 

Similarly where it is sought upon evidence of conduct to found an 
allt>gation of "usage," and from that usage to illiply an agrPement, if the 
facts disclose prote.sts by the state or any other evidence negativing an 
intention to make such an agreement, the very ba~is of t);e c'ai1u ir; 
destroyed. It is perhaps pertinent to obsene that where a political practice 
is said to amount to a usage followed as between the Crown and a state 
or states, and that practice began with some act of the Grn·ernment of 
India during a minority or other int-erregnum when the .state was under 



British administration, there is an additional obstacle to the inference 
from the usage of any inteution by the stat-e to make any agreement 
affectmg its sovereignty. 

lt follo"lfs from the whole reasoning of this Opinion that the only kind 
of " usage" iu connection with the Indian States, which can even indirectly 
be a source of sovereign powers, is not a U<>age common to many states as 
i.,; tiJe case in international law, but a course of dealing between a par
ticular state and the Crown of a. kind which ju~tifies an infer-ence of an 
agreement by that state to the Crown baring some new sovereign power 
over the state. We may also add that a " political practice " as such has 
no binding forl'e; still less have individual precedents or ruling~ of the 
Governn1ent of India. 

\\11en we speak of the poo.sibility of inferring an agreement from usage, 
we de&ire to point out that such an agre€ment can only be inferred as 
against the particular state which was party to the usage, and cannot 
extend to Lint! any other btate. · Thi> eaution shoukl be oh>erred 
even where tsome other state has been following the identical usage. In the 
case of State A evidence of facts beyond the usage itself may eonceivably 
justify the inference of agreement; in the case of State B, such additional 
evidenoo may be absent. 

35 

(ii) Sufferancc.-The word "sufferance" means " acquiesrence "; and 
n1ay either amuunL to a consent to particular acts, or particular things, 
or be of such a character, and given in such circumstances as to justify . 
the inference of an agreement. From the legal point of view its efficacy 
i~ no greater, and uo less, than that of usage, and it is in principle covered 
by what we have said about usage. If there be any differeuce, it is rather 
that the wort! seems to exclude the idea of two-t>ided agreement. 

5. (c) The ordiuary rule that the burden of proof is upon the person who 
ik propounding tile existence of an agreement applie.~, in our view, in the 
case of the states and the Crown, with as much force as it applies to the 
case of individuals whose relatious are governed by municipal law. 

Paramotmfcy: 

G. (a) \Ye ha\'e already (supru par~gJ a ph 3 (d)) di~cusseJ ct;,rtain a~J!eCt,.~ 
of parrunountcy and haYe expressed tlle opinion that tlle relatiothhip is 
fuuntleJ upon ag;n:'emeut, express or itnpliE'{l, existing in the case of all tbe 
slatf's, and that the mutual rights and duties, to whieh it gin~ rise, are th~ 
smue in the case of all the states. In ordt'r to aseertain what the-se mutual 
rib.Lls aut! dutic·,; ar.: 1t is IWCI?.,>ary to coa~i,ler wL"t are the !ll;Ht<ers in 
I'l'>pt>ct oi which there has been a ce>~ion of ~orc•reigtity on the part oi all 
the ~;tatl'S. 

6. (11) The gist of the> agreemrnt cou6tituting paramountcy is, we think, 
that tlw .tate tratbfo?rs to tl11? C'row·n the whole Ci>nduct of its foreign 
n•lations-eYery othrr ~>tnte bt>i11g foreign :or tl1is purpU<Se-aud the whole 
respousibility of defence; the eonsiJo?r:nion for t!Jis ce<,ion of sm·erei:;nty 
is an undertaking by tla• Cro11·n t\) proted the state and its ruler against 
all enemic'S and danger" external and int€rnal, ant! t<.l <>upport the ruler and 
l1is lawft;J succ•'·'sors on the throne. These mntters maY be ('Onrenientiv 
HIJnuuri~t:J as, and are in this Opinion called, '' forei~n relations and 
• xt,•rnal and intern:<! ~;t>curity.'' Wt.> can f.t1ll 110 j;J.;,t;t:ca•ion for i'ayinc; 
that tht> ri,.:lns of tl•<' Crown in its capncity a~ Paramouut P.nn·r ~xt~ud 
hPyond th"''~' m:1tters. The true te-;,t uf the lt>s:::11it\' of an> daim l>:v ti:e 
t'ru.l n, ba>••d on par.ittwu:.tcy, to intt>rf~re in the internal . .sovl're:gnt'l' nf 
a statt.> must, we thin;,, be found in the answt>r to the followinO' que,tion: 
'' h th,• :h t \\ hid1 t!.e Crown claims to do uect>,;ary fur the" JlUflJO>t of 
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exercismg the rights or fulfilling the obligations of the Crown in connect.ion 
"ith foreign relations and external and internal security? " lf the ci:um 
Le tested 1n this way, its legality or otJherwi~e should be reJ.c.lily a<>cl•rtaitt
able. These matters do not fall within the competence of any legal tribuu:d 
at present existing; but it they did, such a triuunal when in posse.;.,;iun of 
all the facts would find uo iu~uperable c.litliculty in deciding the question. 

\\"e do not propose in this Opinion to discuss particular ca,;es in which a 
claim by the Paramount Power to interfere with tl1e internal sovereignty 
of a ruler would be justified on the principle which we have enunciate·<.!. 
There are certain case,;, as for example su~h misgovernment ·by the ruler 
a.s \\ould imperil the security of his state, in which the Paramount Polll'l' 
11 ould be dearly entitled to interfere. Such an interference would be uece~
~ary for the purpose of exercising the Crown's rights and fulfilling its 
oulii:>aLiuu:s to11 ard~> the state. .Uut in this Opinion we are dealing rather 
with principles than their application; and an enumeration of cases in 
which interference would appear to ·be justifiable would 'be out of place. 
h would ue equally out of place for us to try to particularize as to what 
acts of inl~rference would be proper, in C.ftSe8 where some amount of 
interference was admittedly justifiable, beyond saying that the extent, 
manner and duration of the interference must Le determined by the purpose 
defined in our question above. 

6. (c) We have already stated, and we repeat, that the position of Great 
llritain as Paramount Power does not endow it with any general dis
cretionary right to interfere with the internal sovereign~y ol the states. 
'1 ;.at in <.;eJ tain matterB the element of discretion necessanly enLers, is no 
doubt true. Thus in the case of ll national emergency the Crown must 
temporarily be left with ,;ome rueru;;ure of discretion tor the cum1non pro
tection of all. But this is due to the fact that the right and duty of the 
Crown under the paramountcy agreement to defend the .state~ nece~Ssarily 
invohl:l buch a di~cretionary clement. 1t is a very <llifereu~ tluug; to oa.> 
that, in case of a difference ar.isipg between the Crown and a state, the 
Crown by virtue of it.s paramountcy has a general discretion to overrule 
the objections of the state. Whether or not it is entitled to do so must 
depend not upon the discretion of the Crown, but upon the answer to 
the question of fact set out il,l the last sub-paragraph. 

6. (d) So far as we can judge, there is no evidence of the states generally 
:1greeing to vest in the Crown any indefinite powers or to confer upon lL 

any unlimited discretion. The existence in certain part.s of the held of 
paramountcy of such a di&:retionary element as is referred to above, 1s 
uo ground for presuming an intention to confer a similar discretionary 
authority in any other fields, such as, for example, commercial or economic 
matters. lndt:ed, the history of most states discloses numerous occasions 
on which the Government of India, in order to get some action adopted 
within or affecting a state, has sought and obtained the consent of the 
state to a particular agreement for the purpose, thus slwwing a recognition 
by the Crown that its powers are limited and that it cannot dispense wit.h 
the consent of the state. 

tl. (e) Our opinion that tl1e rights and duties arising from paramountcy 
are uniform throughout India, carries with it the resultant view that the 
Crown, by the mere fact of its paramountcy, cannot hare greater powcn:. 
in relation to one btate than it has in relation to another. The cJrcum
staHCil that a state has, by express or implieti a~:,rreement, conferred upon 
the Crown other epecific powers, does not mean that the paramountcy of 
the Crown ha3 in relation to that state received an extension. :Much leso 
cau it ru~au that it has by such an agreement received such an extensiou 
in relation to other states, which were not parties to the agrHmH:Ilt. The 
ng;hts >O conft:ned on the Crown arise from the agreement couferri11g them, 
lind uut tr.;m the po:snion of the Crown O:d Paramount Power. 
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6. (f) The Crown ha.s, by the mere cession to it of paramountcy, acquired 
no right to control the independent action of any e;tate in matters lying 
ontside the Bpecial field so ceded. Outside the subjects of foreign relations 
and the external and internal security of the state, each slate remains 
fi ee to guide its actions by considerations of self-inlerest, and to make 
what bargain with the Government of India. it may choose. There is no 
legal or constitutional power in the Government of India, or its officers, nor 
in the \'iccroy or the Political Department, to insist on any agreement 
being entered into by a state. Nor is there any legal basis far a claim 
lihat any state is under a duty to co-operate in matters outside the field 
of paramountcy, with British India. The phrase "subordinate co-opera
tion" which appears in some treaties (e.g., the Udaipur Treaty of 1818) 
i~ concerned, in our opinion, solely with military matters. 

It follows from this aocertainment of the legal position, that in a large 
fi(?ld of subjects, .such as fiscal que:;tions1 and the commercial and industrial 
development of India as a whole, it is within the rights of each state, so 
far as paramountcy is concerned, and apart from special agreement, to 
remain inactive, and to abstain from co-operation with British India. 
In many directions t:he legal gap may have been bridged by particular 
agreements between individual states and British India i but such agree
ments ma~· fall short of what is, or may hereafter become, desirable in the 
common intcre.:>t of the development of India as a whole, or may need 
rc\•ision. It is therefore important to draw attention to the fundamental 
lrgal posit;on, that if, on political grounds the co-operation of the state.'! 
i.'l desired, their consent must be obtained. The converse proposition ts 
equally true. Outside the matters covt>red by paramountcy, and in t;he 
absence of special agreement, no state is entitled to demand the assistance 
of the Crown to enforce the co-operation of British India in the performance 
of those acts which the states may consider desirable .from their point of 
VICW. 

6. (o) The rights of any given state being defined by its agreement with 
the Crown, it follows that the Crown has no power to curtail those rights 
by any unilateral act. 

For the same reason it is impossible for Parliament in Great Britain, by 
monns of legislation, to curtail any right,s of the states. The Crown 
cannot break a treaty with the concurrence of the Lords and Commons any 
wore than without their concurrence. 

Similarly, the Legislature of British India. is equally unable to illlpose 
upon tl1e ruler of a state any obligation which under its agreements with 
the state the Crown is not authorized to impose. 

G. (h) It i~ a 11e<:e.s~ar.v COll:O:t'CJll€1lCe of the conclusions expressed above 
that th,, r.>lationship of paramountcy in1olves not mt>rely a cession of 
soYereip1ty by each state, but also the undertaking of definite obligations 
by the Paramount Power towards each state. This aspe<:t of the matter 
11 ill not bt> dispu t<>d. 

The duti,,s which lie upon tl1e Crown to en~ure the Hternal and internal 
~>'e<:nrity of the states, and toQ keep a1aibble whatever armed forces may be 
llt'r ... ,,;ar.r for the,e purprsrs, are plain. 

Similarly, the fact that the states, hy recognisiug the paramountcy of 
tho Crown, han> aha1Hloned the right to settle by force of arms di~putes 
"hieh nwy ari~~ betwet'n them, clearly impo;:<>s upon the Crown the duty 
••il l,,r to at:t it.s,~!f as an imp:utial arbit€r in such disputes, or to pro>ide 
""me rca.-,onal>l~ just anJ ef!icit:"ut machi11ery of an impartial kii,d for their 
:;Jjut5ti!H'nt, and for ensuring compliance with any decision so arrived at. 

3o 
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We should add that such an implied obligation on the Crown must carry 
with it the corresponding implication of such obligations on each state 
a~ may he necessary to make the machinery effective. 

6. (i) The question also arises whether there is any obligation upon the 
Crown analogous to that described by us iu the last sub-paragraph in a 
case where the dispute is between a state and the Government of India. 
\\"e recognise that this question is one of great practical importance to 
the states. We are instructed that a complaint made by a state against 
th!:' Government i.-; deci(le-d by the Government, on a mere written repre
sentation, without any of the opportunities afforded by ordinary legal pro
cedure fer testing the opposite side's arguments and evidence; that the 
material on which the decision is based is kept secret, and finally, that 
on many occasions of dispute, in the view of the Princes and Chiefs, tht> 
Governmt'nt of India is both party and judge in its own case. 

We have considered this matter, but "·e are of opinion that, disregarding 
all political considerations, there is no lt>gal obligation upon the Crown 
to proYide machinery for independent adjudication. Each State, 1rhen 
ceding paramoumcy, ohtained from the Crown by agreement certain under
takings, express or implied, but in our view Htis was not {Jne, and cannot 
be implied. The states merely relied upon the Crown to carry out its 
undertakings. 

6. (j) Whenever for any reason Vhe Crown is in charge of the administra
tion of a state or in control of any interests or property of a state, its 
position is, we think, in a true €ense a fiduciary one. 'l'hat a trustee must 
not mnke a profit out of his tru.,t, that a guardian in his dealings with 
·his ward must net disinterestedly, are legal commonplaces, and afford ::~. 
reliable analogy to the relationship between the Paramount Po1rer and the 
states. Upon this view the Crown would :uot be justified in claiming the 
right as Paramount Power, for example, to override the rights of a state 
in the intere,;t of British India'. Such a claim would, in our view, be 
indefensible on the ground last mentioned, and also because it would 
involve the extension of the conception of paramountcy beyond the limits 
which we have denied above. 

The nature of the relatio-nship. 

7. The terms of reference to the Indian States Committee raise another 
question t{) the legal aspect of which we have given careful consideration, 
namely, the nature of t'ht: relationship between the Paramount Power and 
the states having regard particularly to the partie<; between whom the 
mutual rights and obligations subsist and the character of those right~ 
and obligations. Our vit>II'S may be ~:>ummarised as follows:-

(i) The mutual rights and obligations created by treaty and agreement 
are between the states and the Hritioh Crown. The .Paramount Power is 
the British Crown and no one else; and it is to it that the states have 
entrustoo their ft>reign 1elations and external and internal se('nrity. lt 
was no accidental or loose uEe of lang;uage, when on the threshold of dealin~ 
with the 6Ubject of the Indian States, che Montag;u-Chelmsford report 
<lc:,;('ribed the relation~hip as a relationship to the British Cro1rn; fur 
the treaty relations of the states are with the King in hi:: British or, 
it may be, in hi:; Imperial capacity, and not with the King in the ri.c(Lt 
of anv one of his Dominions. The contract is with the Crown as the 
head ~f the es:ecuti-re gon•rnment of the [nited Kingdom, under the 
constitutional control of the British Parliament. 

(ii) The states ca!mot dictate to the Crown the parti~ular methods 
by which, or ser-ra nts through whom, the Crown should c:arry out Its 
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ublig<:twns. The Socretary of State, the Viceroy and the pr1!6-rnt Uovern
ment of Hritich India. are the servants ch~en by the Crown to perfom: 
the Crown's obLgation to the states. So long as those olJliga.tions ara 
being fulfiiled, and the rights of the stat-es respected, the states have 
no nlid complaint. This liberty is neces.sarily subject to the condition 
that the agency and machinery used by the Crown for carrying out it<. 
obligations must not be of such a character, as to make it politically 
impracticable for the Crown to carry out iw obligations in a satisfactory 
manner. 

(iii) The obligations al!d duties which the partiec to the treaties have 
Hut.lertaken require nmtual fai1h and irllbt; they demand from the Indian 
l'riiJCe& a personal loyalty to the British Crown, and irom the British 
Crown a contiuuous solicitude for the interests of each state; and they 
(:'ntail a close and constant intercourse between the parties. 

In muHicipal law contra<.:ts made in reliance on the personal capacity an1 
characteri~tics of one party are not aS6ignable by him to any other person. 
We regard the position of the Crown in its contracts with the ~:.tates as 
comparable. .:\ot only is the l.hiti~h Crown responsible tor the defence 
and eecurity uf t!Je states and tLe conduct of their foreign relation.>, but 
it bas undertakl:!n to discharge these duties itself for the states. The 
13ritioh Crown has this in common with a corporation that hy its nature 1t 
wust act through individuals; but where it has undertaken obligations 
aud duties which have been thus entrusted to it 'by the other contracting 
pany in reliance on its special characteristics and reputation, it must carry 
uut those obligations and duties by persons under its own control, and can
not delegate performance to independent persons, nor assign to others the 
burden of its obligations or the benefit of its rights. So the British Crown 
caunot require the Indian States to transfer the loyalty which they have 
undertahn to biJ<JW to t!Je British Crown, to any third party, nor can it, 
without their con~ent, hand over to persons who are in law or fact indepen
dent of the control of the British Crown, the conduct of the states' foreign 
!'€lations, nor the maintenance of their external or internal security. 

Wh Julv, 1928. 

APPENDIX. 

LB~Llll SCOTT. 

STUART ll!iV.\.S. 

WILFIUD GREEXE. 

V ALENTIXE HOL.UE~. 

D. B. SoMERVI!LL. 

Extract from Queen ricturia's Proclamation, B58. 

''We hereby annoum.>e to the Native Princes of India that all Treatie.s 
and Engag~ments made 'lrith them by or under the authority of the 
Honourahle Ea~t India Company are by "C's accepted and will be ;;crupulou>ly 
ob~erved: and We lvok for the like observance on their part. We des1re no 
e:o:tt>n>ion of Our pre-sent Territorial POIS,es,ioru;: and whilP We will admit 
n" ag-!!rt>S>JO'l upnn Our Dominions or Our rights to he atlt'mptf:'l with 
impunitv, We ~>hnll sanction no encroachment on tho"€ of others. We ~hall 
rt'"l'('rt tbe ri;::ht.;;, dignity, and honour of ~ative Prin(·es as Our own: and 

I.! 
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\\'e desire that they, a~; well as Our own &td>Jects, t'houlu l'llJOY that 
prosperity anti that social adrancement which l'<lll only be secured by 
internal peace and good Government." 

E.ctruct from King Edward VII's Coronation 11Iessaae. 

"'fo all .My feudatories and subject~ throughout lndia, I renew the a~sur
ance of My n•gard for thc1r liberties, of respect for their c.lignities ami 
rights, of intere~t in their advancement, and of devotion to their welfare, 
which are the supreme aim and object of l\ly rule, and 1rhil'h, under the 
blessing of Almighty God, will lead to tho incrcasins prosperity of .\ly 
Indian Empire, and the greater happiness of its people." 

Extract from J(ing Ueorae r's Speech ut the Delhi Coronation Durbar, HllL 

" Finally, l rejoice to have this opportunity of renewing in l\iy 
own person thobe u;,surances which hare bl'en given you by l\l.v revered 
predecessors of the maintenance of your rights and privileg~:s ;.111d of l\ly 
earnest concem for your welfare, peace, and contentment. 

"l\Iay the Divine favour of Pro\'idence wutdt over 1\ly peo]Jle and a"oist 
~ltJ in 1\Iy uLruost endeavour to promote their happiness and prosperity. 

" To all present, feudatories and subjects, l tender Our loving greeting." 

E.ctract jro11~ King (ieorge V's Prvc/umutiun, 1919. 

" I take the occasion again to assure the Princes of India of my deter
ruination ever to maintain unimpaired their privileges, rights and 
dignities." 

Extract from King (ieorge V' s Proclamation, 1921. 

" In 1\ly former Proclamation I repeated the us~urance given on many 
occasions by Illy Royal predecessors and lllysell, of :\ly determination ever 
to maintain unimpaired the privileges, righte and dignities of the Princes 
of India. The PritHTS may rest assured that this pledge remains inviolate 
and inviolable." 
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