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~PECIAL HEPOlt'l'S 

OF TIIG 

INDIAN LAW COJ\ll\11:-ISION.EltS. 

-(A.) No. I.-

JUDICIAL SYSTEl\1 OF TilE MADltAS PHESIDENCY, 

And Proposition for dispensing \\ith the necessity of requiring Futwas from 
l\lahomcdan Law Officer.~. 

. . (No. 18.) 
From J.P. Grant, Esc). Officiating Secretary to the Indian Law Commission, 

to tho Secretary to the Government of India, l.cgislati\C Department. 
Sir, 

I. Al\1 uirccted Ly the Indian Law Commissioners to acknowleuge the receipt of 
your letter, dated the 4th of July 1836, mclosing several papers on the subject 

of certain p~oposed changes in the judicial syst{·m. 
• 2. The tirst four paragraphs of your letter relate to proposed modifications in 

the judicial system· under the Madras presidency. It appears that the govern
ment of Madras were required hy the government of India to take into consiue
ration a scheme of reform, involving the nuolitiou of the provincial courts of 
appeal and circuit. 

That go\·crnmcnt, after corresponding on the subject with their Suddcr anrl 
Fonjdarry Adawlut, communicated the opiniom of the judges of t!.ooc courts, and 
their own opinions on that' suhje~t, to the ~overnmcnt of India. The papers thu~ 
received frond\iadras have been sent to the Law Commission, who are directed, 
after duo consideration of the facts and argument~ stated in tlwm, to report their 
opinion as to whether it is expedient to adopt the contemplated changes in the 
tribunals of that prrsidcncy. · . 

. In those papers .various changes arc suggested Ly the judges as well as by the 
Honourable the Governor ·of 1\Iadras in Council, as means to effect the ol.ject 

· which the Governor-general· of India in Council had in view. But the Lu w 
Commission conceive that, while it \\'liS intended that their attention should be 
given to the whole subject, and all tbat has !Jeen advanced upon it, the measures 
recommended !Jy the government. of .l\Iadms are the changes to which your 
letter more particularly refers. . . · . · 

3· Tbe Law Commission are further required, of course on the supposition 
of thd1· being in favour of those' rhanges, to state w.hethcr, in their opinion, the 
introduction of them ought to !Jc immediate, or to await the enactment of the 
new code of procedure. And their consideration is especially called to the ques
tion, whether it is not expedient immediately to suspend the jurisdiction of the 
provincial courts, in so far as regards the receiving of fiesh suits or appeals. 
· 4· The Law· Commission ate strongly .inclined to the opinion, that when the 
judicial establishments of the l\Iadras presidency come under revision, in the 
course of the labours of this Commission, it will not be found advbaule to maintain 
the provincial couits of appeal anJ Circuit. But they are not prcparetl at the 
present stngc of their proceeding~ to say what particular arrangements they may 
consider ·as tbe most advantageous for the pcrfornMnce·of the duties which now 
!Jelong to those tribunals, · · 

5; What appears to them to be the greatest difficulty that will probably be met 
with in revising this part of the l\latlras system is to provide, if it be deemed 
ucccssary, when the provir.cial courts nrc taken away, that local supervision by 
higher officers than zillah juugcs, to which the 1\Iadras government attaches so 

. much importance. . 
6. 'With great respect for the opinion of that government, the Law Com-
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mission can by no means appro\'e of tht> rnra5nres which thry recommend for t~is 
purpose. . . . . 

i· The appointment of live oOJccn;, to bed :>~gn<ltr~ CommiSSioners of Revenue 
and Circuit, is propo~ed. These otlicer,, besides Lcm~ char~cd with the powers 
of su.fH'J:\·ision and control !lOll' ;·c~tc~l in jud~s on ,circuit,_ unJ in the collecth·e 
}Jrovmc1al court, arc to be CommJssJoncrs m:dcr hq.!;ulat10n VIII. of 18:22, of 
the :\Iadras Cudc; they arc to hL·ar "ppeals lrom sentences pa>scd by collectors 
under Re"ulation IX of 1822: thev arc to CXL·rci":: anv j>Ortions of the functions· 

~ • "' J 

of the Sudder Court 11hich that court may think it proper to delegate to them; 
and lastly, they are to perform any other duties on which the executive govern·· 
ment may at any time think fit til eonploy thc111. 

8. The duty of the Commissioners under llc~ulatioa \'II L cf 1822, is to 
conduct investi~ation<, 11 hen deemed nccc<sary by the govcmmcnt, into the 
conduct of public officers in any of the civil department:<. 

f). \\"hat ~ave occasion to the enactment of that Hc:,:uLttion 11 "'• as stated in its 
prcambie, that certain rules which were before in f,,rcc, prcsc1 ibing a particular 
course of inquiry 11 ben charge", or information of corruption, cmhczzl.:ment, or 
other high misdemeanors 11ere Lro•.1ght again<t European public ofliccr~, h<ul Leen 
found to be inconvenient in practice, and otherwise ohjcctionaLie. It was there
fore enacted (sect. 3), that. in wch cases it slwuld rc;t with the Governor in 
Council to detenuinc by what persons and in what way the inve.;gation should be 
made, in consideration of the circumstances of each case. 

10. It i> obvious that without an entire departure fmm the principle thus pro:. 
f~ssed and acted on, wisely and bcncticially, in the opinion of the Law Com~is.: 
sion, and without a return to the course which was formerly tried and found 
not to answer, the conduct of such inquiries could not be made '\part of the 
regular duties bdongiP.g to the office of the propo,cd new Commissioners. 
Supposing, then, this not to be done, the government no douut might, in the exer:. 
cise of their discretion, occasionally empioy in that way the gentlemen holding the 
office of Commissioners .. But the Law Commission· cannot look on this. us a· 
consideration of any force in favour of instituting that office. Investigations of 
the kind in f]Uestion are not very frcflucntly requ~sted; nor is' th(l government, 

·they believe, ever at a loss, when occasions for, the.m a:}se, to fii1d fit persons to 
. conduct them. • Even if the government, tbe. law jemaimn~ as at present,· wcm tG 
··make it a general rule to employ the Commission~rs on such occasions, it ill to be 
, hoped that ~he occ11pation thus a.ll'orded them would commonly Le very limited; 

while there is reason to apprehend that it would sometimes interfere pl'l~judicially 
. with the performance of their proper duties; if these .should be of that importance 
which alone could justify the instituting of their office.. ' • · , . 

Besides, in the opinion of the Law Commission, such a general rule would not 
in itself be of a~vantage, but rather the reverse. • • . . . 

11. The appeal from sentences pas~;cd by collectors, under Regulation· IX. of 
1822, lies at present to the Board ot Hevenue, an~ ,with far greater propriety, 'as . 
the Law Commission think', than it would to the proposed Commissioners. Undet• 
the provisions of that Regulation, ·official delinquencies, which it is not deemed. 
advbaLle to make matters of. prosecution in the regular criminal courts~ are sum
marily inquired into and 'yisited with correctiCll].; within rno~eritte a~signed limits, 
Ly the official superiors. of ,J.he, offenders. , The appeal no1v in question is all 
appeal from what is done in this ~anner, and differs. as' much from an appeal iB 
the regular course of the ordinary judicial administration by the courts; as the 
proceedings of the collector differ from a regular irial by one of those tribunals. 
If the authority appealed to,· the Board of Revenue, do not decide in favour of the 
appellant, it is still open to ~im to seek for redress by bringing the matter before one 
of tlJe regular courts, to be there inquired into; except, indeed, 'in cases. where the 
government, on the representation of the revenue authorities, may think fit to appoint" 
a special Commissioner to conduct the trial. To what extent the function~ of the 
criminal courts ought to ue performeJ uy the heads of departments, where their • 
tubordinates are concerned, is an imporiant and difficult question, into which the 
Law Commission do not at present think it' necessary to enter; · 

But as Jon~ as the system established hy this Regulation is at all upheld, the' 
whole business ought in every case to be kept w!tbin the executive department 
of government, until the period arrives when it. is made the subject of a regular 
judicial inquiry, either uy the sueing of the accu;;ed for redress, or uy the govern~ 
mcnt's appointing a Commissioner. 

' In 
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In these remarks the Law Commission assume that it is not intended to place 
the proposed new officer generally as a part of the regular executive establish
ment b_etwe~n the collector and the Board of Revenue ; but that possibly may 
be the mtentwn of the Madras government; the proposed resirrnation of Com· 
missioner of Hcvcnue and Circuit seems to give colour to this sup

0
position. 

If !t is so, then the Law Commission beg leave stronl!lY to deprecate such a 
mca.sure; that union of fiscal with jud.icia~ functions, which in some parts at least of 

• lnd1a .appears to ~e necess~ry, ~ut wh1ch 1s, at best, a necessary evil, would thereby 
be, without the slightest necess1ty, made closer than it has ever yet been. 
· · In the opinion of the Law Commission it would add a cumbrous link to a chain 
that is already quite long enough; it would lower the position of the collectors, damp 
their ~eal, and paralyse th~ir energies; it w~uld impair the efficacy of the control 

·exerCised over the pro~eedmgs of that most Important class of public officers by the 
Board of Revenue; 1t would not supply any other control that would be in the 
whole beneficial; it would multiply correspondence, aml generate worse than useless 
controversy. · -

Besides, whether the Commissioners were generally interposed between the 
Board and the collectors or not, the duty of hearing these appeals woultl not be 

; very congruous with the functions in the general system of judicature, which it is 
proposed to confer on the same Commissioners. · 

12. But it may be said, that though the appeal in the first instance from sen
tences passed by collectors, could not with advantage be made to lie to the new 
Commissioners, yet when government saw occasion to appoint a Commission for 
the purpose of making a regular judicial inquiry into an appeal case, the new 
Commissioner might be employed. On this the Law Commission wouhl only 
observe, that' the remarks which they have already submitted on the proposal to 
employ those officers as Commissioners under Regulation VIII. of 1822, appear to 
be. also applicable to this mode of employing them, as far as is necessary to show 
that but very little advantage could be derived from it •. 
· 13. The Law Commission do not think that in any system of judicial tribunals 

· which it may be deemed expedient to adopt, it can be' advisable to have a class. 
of functionaries to whom, as is recommended with regard to the proposed Com
missioners, the highest court shall have power to delegate any part of their. own 

.· functions which they may please ; and this recommendation seems to them the 
more objectionable, because it is proposed that the same officers should not only 
be charged with the various duties already adverted to, but should further bo 
liable to be employed in any other way the government of the presidency might 
at any time think fit, in any branch of the civil administration of the country. On 
this last suggestion, considered by itself, it may be sufficient to observe, that it 
would hardly be offered with especial regard to any class of officers adequately 
provided with appropriate du,ties. . 

14. Of the employment. proposed for the· Commissioners of Revenue and 
Circuit, the only part which. the Law Commission have not in the foregoing. 
remarks endeavoured to show to be' either objectionable, or to hold out little 
prospect of advantage, is the, duties of supervision and control (as distinguished 
from strictly judicial duties) now•vested in the circuit judge and the Collective 
Circuit Court. These duties are described in Section 40 of Regulation IX., and 
sections 23 and 24 ofRegulationX •. of 1816, of the Madras Code. They are 
certainly not unimportant, in themselves, and entrusted as they are at present to 
officers vested with other high functions of a kind with which they well consort, 
and from which those officers derive great importance in the eyes of the people, 
the discharge of them, as the Law .Commission are inclined to believe, is on the 
whole attended with considerable benefit to the public; but the Law Commission 
doubt much whether they could be ·performed with the same advantage by the 
proposed Commissioners; and even were it certain that they could, it would not 

· · eem to the Law Commi~sion to be advisable to set up so costly an apparatus for 
the purpose of doing this work. , 

15. At the same time the Law Commission agree with the Madras govern
ment in thinking that there would be difficulties in adopting at that presidency the 
system in operation at Bombay, of employing the judges of the Sudder Court to. 
make circuits. The Madras territories are so extensive, that the Suddcr judges 
could not, without inconvenience, periodically visit all parts of them. 

16. The Madras government and Foujdttrry Adawlut ~trongly ur~e. the .expe
diency of abolishincr all reference to the Mahomedan law m the aduun1strat1on of 
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criminal justice. This desirable puject would be accomplished by the en~ctment 
of the criminal code now before the Supreme Government. In the meanumc the 
Law Commission would not recommend that any such regulation as that of which 
a draft has been received from Madras, shoulJ be passed, or indeed that any 
chancre in the state of the suustantive criminal law should be made, unless it were 
on s~me particular point urgently requiring alterations, for special reasons. . 

The Law Commission conceive, however, that the reference \Vhich the Regula. 
tions require to be made to the l\Iahomedan law officers might with advantage be 
disprnsed with, at least in th~ Court. of Fo_uj~arry Adawlut, by an cn~ctment, 
which should leave the substantive law JUSt as It IS. It has been so far d1spensed 
with in Den gal, except in cases of murder; and the Law Commission imagine 
that the greater part of the existing eriminal law being to be found in the Madras 
Code of Recrulations, and the rest, with little or no exception, in recorded prece• 
dents, or in "books which are readily accessible, the Madras judges would be com
petent to administer it without the aid of those officers. 

Indeed the Law Commission are confident, tha\ at least the judges of the 
Foujdarry Adawlut are so competent; and if they are, the Law Commission 
see no reason why tbis chan"e should not, to the extent just stated, be imme· 
diately introduced. It · woufd, they conceive, render Persian records of trials 
unnecessary in that court, ancl be attended with a considerable savin~ of time in 
the administration of criminal justice in the_ most important class ot cases. If 
the measure could be extended to the courts of circuit, the advantages of it 
would of course be increased. 

The Law Commission would not, however, recommend that any Act should 
be passed to carry this reform into effect in tho~e courts, or even in the Foujdarry · 
Adawlut, without consulting further the government of 1\Iadras. · 

1 7. The 1\Iadras government, though they are against the plan of sending 
judges of the Sudder Court on circuits, yet among the additional duties to be 
imposed on that court, on account of which they suggest an increase in the , 
number of judges, mention the trial of crimes · beyond the powers of session 
judges. From this it would seem to be intended, that for some crimes, in what• 
ever part of the :Madras territories they may be committed, no means of trial 
should be provided, except at Madras. llut the Law Commission cannot 
believe that the ~Iadras government really meditate such a state of thin"s; they 
rather suppose that what is meant is~ that the session judges should be required to 
refer their trials to the Foujdarry Adawlut for final decision, in some classes of 
cases in which such reference is not now made by the judges on circuit, whereby· 
the duties of the Foujdarry Adawlut would of course be increased. The La1v 
Commission thought it right to observe here, that the delay in the disposal of 
trials referred to the Foujdarry Adaw·lut has not, as they understand, been com• 
monly so great as it appears to have been in the years 1831, 1832, and 1833. · · · 

18. Various other changes are sug~ested by the Foujda,rry Adawlut and the 
Madras government. This will of course receive consideration from this Com· 
mission in revising that part of the judicial system to which they belong. None 
of them appear to the Law Commission to be such as it would be desirable 
immediately to adopt. . 

l!J. As the Law Commission are of opinion that it will ultimately be 
advisable to abolbh the provincial courts o£ appeal, they have given their best 
consideration to the question, whether the jurisdiction of those courts should be 
immediately suspended, so far as regards the receiving of fresh suits or appeals. 
· Although it is probable that the introduction of the change of system, which 
shall be ultimately resolved on, might thus be in some degree expedited, they yet 
think it would be better on the whole to make no alteration in the existing juris• 
dictions while the future system is still to be formed; in other words, not to begin 
to make the change till it is determined what the change shall be. 
· It is certainly most proper that means should be taken to prevent the inconve· 
nience which would be fdt if an accumulation of arreara were allowed to take 
place while the bu"iness of the courts is in a state of transition from one tribunal 
to another; Lut the doing of this cannot be in the smallest degree facilitated by 
commencinf:! the work at an earlier rather than at a later period. In no respect, 
except the probable gaining of time, would the course proposed be attended with 
advantage; and there are some positive objections to it, which appear to the Law 
Commiosion to be of moment. It may be assumed that the civil jurisdiction 
of tbe zilldh courts will not ultimately be left as at present;. it follows, that the 

pwposed 
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proposed measure would not be a mere step in effecting the introduction of a new 
system of jurisdiction, but would in itself set up, for a short time, a jurisdiction 
different not only from that which now exists, but also from that which is to be 
hereafter established. No change of judicature can be advisable except for the 
attainment of some important advantage; change, considered merely as chan"e, 
is in such matters an evil; if frequent, it is a great evil. Here we should hav~ a 
change 'which, without any apparent necessity, would create a system of jurisdic
tion avowedly designed to endure but a very short time. 

The Law Commission fear that in a greater or less degree it would tend to 
unsettle the minds of people, and cause dissatisfaction among them. The Law 
Commission fear, too, that an additional occasion for such dissatisfaction would 
be given in a way which would be much to be rel-(retted; for by making the 
appeal lie at once from the zillah courts to the Sudder Adawlut in all cases now 
appealable to the provincial courts, before the mode of conducting appeals was 
thoroughly reformed, much inconvenience and hardship would probably be caused 
to suitors. These objections to the proposed measure would hold, even if it 
were certain that a system in the introduction of which some advantage in point 
of time would be derived from- that measure, will ultimately be fixed upon.· As 
that, however, can at present be. regarded as at most only highly probable, these 
objections hold on this account with additional force. 

Another objection, too, arises from the same circumstance. In matters of this 
kind, a step once taken towards any object is in itself a reason, and is apt, even in 
the most honest minds, to be still more n motive for proceeding further in the same 
direction. · · 

Whatever,_ therefore, the Law Commission may at present look upon as 
likely to be their ultimate conclusions respecting the judicial establishments of the 
1\ladras presidency, it is, in their opinion, unad\·isable to adopt any important 
practical measure on the strength of their speculations, before that part of their 
labours by which those conclusions are yet to be arrived at,.shall have. been gone 
through. 
· 20, The Law Commission will submit hereafter a full expositiOn of their 

opinions on the general subject of appeal, including the question of giving the 
b1ghest appellate jurisdiction to single judges. In the meantime they respect
fully recommend, that no change be made in the constitution of any of the sudder 
courts. 

2J. The original papers which accompanied your letter under reply, are here
with 'returned, copies of th_em having been kept for record in this office. 

I have, &c. 
(signed) -J. P. Grant, 

Indian Law Commission, . Officiating Secretary. 
30 May 1837. 

- (No. 1042.) 
• 

From Henry Chamier, Chief Secretary to the Government of Madras, to T. H. 
Maddock, Esq. Officiating Secretary to the Government of India, dated Fort 
St. George, 30 October 1838. 

Sir, 
WITH reference to my letter of the. sd June 1836 (No. 489), 1 am directed by 

the Right honourable the Governor in Council to transmit to you, for submission to 
the Honourable the President i~ Council, the acco11ipanying extract (para. I 8) from 
a despatch from the Honourable the Court of Directors, of the 5th January last 
(No. 1 ), rllative to the contemplated reforms iu the judicial system under this 

. presidency,.together with a copy of. the order recorded thereon by government 
under this date. 

I have, &c. 
(signed) Henry Cha11lier, 

Chief Secretary. 
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Judicial Department. 

ExTllACT from a General LETTER 
from the Honourable the Court of 
Directors, dated 5th January 1838. 
(No. 1.) 

(Para. 18.) IT is apparent from the 
correspondence here referred to, that it 
would be desirable to abolish the pro
vincial courts of appeal and circuit under 
your presidency, as well as in Dengal. 
Their abolition has accordingly been de
termined upon for the last se\·en years, 
but successive obstacles have arisen to 
prevent that resolution from being car-
ried in to effect. . 

The subject being under reference to 
the Governor-general in Council, we 
trust that, without further delay, such 
reform of that portion of your judicial 
establishments as may be requisite will 
now be adopted. 

ExTUACT from the MlNtJTL:S of CoN

stJLTATION, under date the 3oth Oc~ . . 
tober 1838. (No. 1041.) 

(Para: 12.) TnE Supreme Government 
not having yet come to a decision on 
the important subject adverted to in this 
paragraph, their attention will be re
quested to the hope expressed by the 
Honourable Court therein, that no 
further delay wi!l be allowed to occur in 
adopting such reform of that portion of 

. the judicial establishment under this 
presidency as may be requisite. 

. ' 

. . 
(True extracts.) 

(signed) Jly. Chamier, 
Chief Secretary~. 

' I : .. 
MINUTE by the Honourable T. C. Robertson, Esq. dated the 25th January 1839: 

Legis. Coos. , . 

3 J~ne 1839· As this matter, which has been lying over for two years and a half, is now 
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attracting the attention of the Honourable Court, it is absolutely necessary that 

ropose 1 ca• d • • 1 ld •· t tion of the Madras some ectston s lOU ue come o. 
Judicial System. There can, I imagine, be little hesitation about agreeing to the proposals con-

tained in paragraphs 3, 4, 5 and 6 of the letter from the Madras government, of the 
3d June 1836, in so far at least as to dispense with o. reference to 1\fahomedan 
Jaw, and the translation of the proceedings into the· Persian language. · , · 

It appears also, for the reason given at the end of paragraph 6, that the original 
proceedings ought to be sent up to the Sudder ·Court in the language· in. which 
they are originally reduced to writing, leaving it discretional with 'the supetio1· 
court to cause a translation into English to be made or not, as may be thought 
best. • 1 

There may be o. difficulty about anticipating the general criminal code by pass
ing the proposed particular enactment of which a draft is among the papers before 
us, but this is o. point for the more immediate consideration of Mr. Amos. 

Of the objections to the proposed substitution of zillah session judges fo1' pro
vincial courts, the two first urged by the Madras sudder, are, as is remarked in 
paragraph 7 of the above Jetter, of little or no force. , ' · 

The third object.ion, as observed in paragraph 8, is of more weight, and ought 
to make us pause before we adopt all the changes recommended in the sequel .. 

The Madras sudder apprehend that it will be difficult to provide a substitute 
for the provincial courts, as a controlling authority. · · · 

I concur in this opinion : those courts were admirably constituted for the pur
poses of supervision and control. If they ever worked ill, that arose from errors 
of patronage, not of constitution, Among other merits, they were admirably suited 
to admit of a partial introduction of persons not belonging to any particular 
service, to aid in the hi!!hcr administratiou of justice. . 

An aiJlc lawyer, with little acquaintance at first with the languages and manners 
of the people of the countr,Y, might still have proved a most useful colleacruc to 
l1is brother judges of a provmcial court, thou~h he would have been lost a;d un
able to lind his way as a solita1·y judge of a zillah. 

T!1is op!nion I expressed ~c~ore the provinci~l .court~ under this presidency were 
a~oll>hcd 111 1831 ; a~rl retammg the same opm10n st1ll, confirmed by the laxity, 
d1sordcr, and pcrplexlly that have followP.d from that measure in th1s quarlt:r I 
am most unwilling that it ~hould be extended to Madra3. ' 

Tho 
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The last objection as statcu in paragraph g, resolves itself into a mere formal 
uifficulty, easily to be got rid of. 

The magistrates at· Madras being all collectors, exercise little judicial power, 
and having secured criminals, make them over for primary investi~ation to the 
criminal judge, who can sentence to the extent of seven years' impnsonmcnt, but 
must commit for trial before the judge of circuit, when a severer punishment seems 
to be required. · 
' The disadvantages attending this mode of procedure are clearly detailed in 

paragraphs g, to, and 11. The remainder of tl.Je letter contains some judiciou3 
suggestions for the assimilation of the Madras system to that which obtained under 
this presidency at the date of the despatch, but has since been considerably 
modified. 

The propriety of adopting these suggestions can be taken into consideration 
when we shall have to come to a determination upon the subject of retaining or 
abolishing the provincial courts. 

(signed) T. C. Robertson •. 

No. I. 
.Judicial System 
of the Madrn• 
Presidency. 

MINUTE.~y the Honourable W. W. Bird, Esq. dated the 24th May 1839. ;~~~~ ~s~~·. 
No. 54· 

NoTHING, I apprehend, can be done at present relative to the contemplated Proposed !llodifiea-
rcforms in the judicial system under the presidency of Fort St. George. The tion. ~fthe 1\Iadras 
question has, as observed· by 1\fr. Robertson, been long under consideration; but Judicial System. 

by a letter from the secretary to the Law Commission, dated the 30th of May 1837, 
written in reply to Mr. Secretary Macnaghten's communication of the 4th of July 
1836, which has never yet been brought upon record, it appears that in the opinion of 
the Commissioners it is not advisable to begin to make any change in the system 
in question, until their inquiries shall be sufficiently advanced to enable them to 
say what arrangements should be adopted instead of it. They deprecate making 
any alteration in the existing establishments while the future system is still to be 
prepared. 
· ·That part of their labours by which their conclusions are to be arrived at 
respecting the changes to be made in· the Madras judicial system, have not yet. 
been gone through, and until they have, no alteration should, in their opinion, be 

' attempted. Any change introduced in anticipation of what is likely ultimately to 
be fixed on, might differ not only with that which now exists, but also from that 
which may be hereafter·established, and such a change, without attaining any im
portant advantage, would, in a greater or less degree, tend to unsettle meq's minds 
and give rise to much dissatisfaction. . 

Of these objections the Court of Directors were not aware at the date of their 
·despatch to the govemment of Fort St. George, referred to in Mr. Chief Secretary 
Chamier's letter, dated the 30th of October last, or probably they would not have 
expressed a desire that the change in question should be partially carried into 
effect, before the arrangements arc completed which are under the consideration of 
the J.aw Commission. . 

My own opinion is, for the reasons assigned by the Madras government, in 
1\Ir. Chamier's letter of the 30th June 1836, that the provincial courts of appeal 
and circuit under that presidency should be abolished, but I agree with the Law 
Commission that it should not be done prematurely, and that it would be better 
to wait until all the parts of the system to be finally adopted ~an be carried at 
once into effect. . 

I also agree with the Law Commission in regard to the recommendation con
tained in the 16th paragraph of Mr. Grant's letter, respecting the reference which 
the Madras Regulations require to be made to the Mahomedan law in the admi
nistration of criminal justice. That law might, I conceive, be dispcnseu with at 
:Madras, to the same extent ns it has been dispensed with in Dcngal, without the 
smallest inconvenience, and I propose that a dmft Act be prepared nnd 
transmitted, together with a copy of Mr. Grant's letter for the consideration 
of the government of Fort St. George, with a view to the accomplishment of 
that object. · 

(signed) TV. II'. Bird. 

f 
D3 
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(No. ~24.) 
From J. P. Grant, Esq. Officiating Secretary to the Government of India, to 

J. C. C. Sutherland, Esq. Secrcta'ry to the Indian Law Commission. 

Sir, 
'VITH reference to the letter of the officiating secretary to the Indian Law Com· 

mission, dated the 30th of l\lay 1837, communicating the opinion of the Com. 
missioners on certain proposed changes in the 1\Iadras judicial system, I am 
directed by the Honourable the President in Council to forward, for the considera
tion of the Commissioners, the accompanying copy of a letter from the chief secre
tary to the government of Fort St. George, dated the 30th of October 1838, 
enclosin" an extract from a despatch from the Honourable the Court of Directors, 
dated th~ 5th of January 1838, (Judicial Department, No.1,) on the same subject. 

2. When the Honourable Court wrote that despatch, they had not been :nade 
acquainted with the sentiments of the Law Commissioners, conveyed in their 
officiating secretary's letter of the 30th of May 1837. 

Those sentiments were opposed to the introduction at that moment of such a 
change in the Madras judicial system as would. be iovohced in the abolition of the 
provincial courts, and the appointment of Commissioners, before the Law Com
mission might be able to report what system of judicial administration they might 
recommend to be finally settled for the provinces under the Madras government. 
The President in Council therefore does not propose to introduce the change that 
had been under contemplation, or any change o( like extent, until the Law 
Commission may report that the objections they have noticed are, an their 
opinion, removed by the progress made in their labours. With reference to the 
sentiments of the Honourable Court, as expressed in the extract above alluded 
to, and to the importance of the question, the President in Council recommends 
this subject to the early attention of the Law Commission. 

3· The President in Council has consulted the Madras government on the re- • 
commendation made in paragraph 16 of their officiating secretary's letter above 
referred to. 

4· In the 20th paragraph of that letter it is said, "the Law Commissioners will 
submit hereafter a full exposition of their opinions on the general subject of 
appeal, including the question of giving the highest appellate jurisdiction to sin.,le 
judges. In the meantime they recommend that no change be made in the c~n-
stitution of any of the sudder courts." · 

The President in Council presumes from this, that it was the intention of the 
Law Commissioners to treat this subject· separately,· before sending up their pro: 
ject of a code of procedure, or their outline of. such a code, as proposed in their 
Jetter of the- 23d of February 1838, and approved by government in 1\Ir. Offici
ating Secretary Mangles' letter of the t6th April 1838. You are requested to 
state, for the information of his Honor, whether such be still the intention of the 
Law Commission. 

. I have,·&~;. · 
(signed) J. P. Grant, 

Officiating Secretary to the Government of India. 
Council Chamber, 3 June 1839. 

(No. 345·) 
From J. P. Grant Esq. Officiating Secretary to the Government of India, to II. 

Chamier, Esq. Chief Secretary to the Government of Fort St. George, dated 
Fort William, 3 June 1839· 

Sir, 
Legislative Dep. I AM directed to acknowledge the receipt of your letters of the 3d June 1836, 

and 30th October last, with their respective enclosures, and in reply, to forward tQ 
you the accompanying copy of correspondence with the secretary to the Indian 
Law Commission of this date, and to state that, with reference to paragraph 16 
of the letter from the officiating secretary to the Indian Law Commission, 
dated the 30th of May 1837, the Honourable the President in Council begs that 
he may be favoured with the opinion of the Hight Honourable the Governor 

Ill 
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in Council, after consulting the Suddcr Court on the recommendation therein Judic~~y~t~m 
made. · of the Madras 

2. Ilis Honor in Council also requests that the Sudder Court may Le called Presidency. 
upon for the draft of an Act, such as they may think fitted for carryin" the recom
mendation in question into eflect, in case the government of India may determine 
on' so doing. ' 

I have, &c. 
(signed) J. P Grant, 

Officiating Secretary to the Government of India. 

(No. 662.) 
From H. Chamier, Esq. Chief Secretary to the Government, Fort St. George, to 

J. P. Grant, Esq. Officiating Secretary to the Government of India, dated 
Fort St. George, 12th August 1839· 

Sir, 
Para. 1. WITH reference to your letter of the 3d June last, No. 345, I am 

directe~ by the Right Honourable the Governor in Council to transmit, for submis
sion. to the Honourable the President in Council, .the accompanying copy of a 
letter from the acting register of the Foujdaree Udalut and of the draft Act received 
. with it, for dispensing with the reference required by the Regulations to be made 
to the 1\Iahomedan law officers in the Court pf Foujdaree Udalut, and in the 
courts of circuit • 

. 2. The expediency of abolishing all reference to the Mahomedan law in the 
administration of criminal justice has already been recommended by this govern
ment, in paragraph 4 of my letter of the 3d June 1836, No. 48g, and the Right 
Honourable the Governor in Council entirely concurs with the judges in opinion, 
that no material objection exists to the immediate adoption of this measure in the 
Court of Foujdaree U dalut. Although the judges do not pronounce with the same 
confidence on the extension of the measure to the courts of circuit, yet his 
Lordship in Council bas no reason to apprehend that any serious disadvantage 
will be experienced from such extension, and the administration of justice will 
unquestionably be greatly expedited, and·most materially simplified. 

I have, &c. 
(signed) H. Chamier, Chief Secretary. 

(No. 139.) 

From T. H. Davidson, Esq. Acting Register, to the Chief Secretary to 
Government. 

. Sir, . . 
1. I AM directed by the judges of the Court of Foujdaree Udawlut to acknow

led~e the receipt of the Order of .Government (No. 543), under date 8th instant, 
and of the papers therewith transmitted. ·. 

2. Thejudges are of opinion that no material objection exists to the adoption 
of the recommendation in paragraph 16 of the letter from the officiating secretary 
to the Indian Law Commissioners, dated 30th May 1837, that the reference 
required to be made to the 1\fahomedan law officers of the Foujdaree Udawlut, 
in trials referred for their final judgment, should be dispensed with ; and it further 
appears to them that a provision to this effect will be necessary, in order to give 
effect to the intentions of the Supreme Government in respect to the judicial 
administration in certain piuts of Ganjam and Vizagapatam, because the provisions 
of Clause 2, Section 2, Regulation I. of 1818, render a futwa indispensable in cases 
not specifically provided for by the Regulations. 

3· Under the provisions of the Act No. XXX. of 1836, the Court of Fouj
daree Udawlut considered themselves competent to proceed in the manner pre~ 
scribed in Clause 1, Section 2, Regulation I. of 1818. 

4· The judges have the honour to submit the draft of an Act, of which sections I 

and 2 are intended for the above purpose, in explanation of which it is to be 
observed, that in the instance of any offence which may never have formed the 
subject of a trial by the Foujdaree Udawlut, it would be open to the c~urt to 
ascertain from their l\fahomedan law officers whether or not it were pumshable 
by that law, and that cases of abortion, rape, sodomy, arson, conspiracy, embezzle-

585. 1 n 4 · mcnt, 

Legis. Cons. 
9 Sept. 1839· 

No. 37· 

Judicial Dep. 

25 July 1839. 
No.139 • 

Legis. Cous. 
9 Sept. 1830· 

No. as. 
Enclosure. 
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ment, ~ra.Ull, kid~apping children,_ and wounding, which co!llprise all offcn~CJ 
ordinanly the subject of referred tnals, and not expressly prov1ded fo.r by pcnalt1es 
prescribed in the Regulations of this government, are at present pumshable to t\1e 
extent provided in Clause 3, Section j, Regulation XV. of 1803. 

5· As to the expediency of adopting the further suggestion of the Law Com
missioners, that the requisition of a futwa by the courts of circuit should be 
dispensed with, the jud.,es cannot pronounce with the same confidence. The 
measure is rather thrown ° out for consideration than positively recommended by 
the Law Commissioners, and the judges are not certain that the call upon them 
for the draft of an Act is intended to include the preparation of the provisions 
necessary in order to its adoption. · 

6. The judges observe that the Court of Directors in the concluding paragraph 
of their letter, No. 5, dated 1 ith September 1834, insist upon there being " at 
least one native assessor" to assist the judge of circuit in the e\·ent of the discon
tinuance of the Mahomedan law officers, and advert to the provision:~ on the 
subject contained in Bengal Regulation VI. of 1832. · 

i· The judges of the Foujdaree Udawlut are not prepared to recommend the 
extension of these provisions to this presidency, and consider the l\lahomedan 
law officers to be more competent as assessors than other natives of the provinces
of whose services the judge of circuit would generally be able to avail himself. · 

8. Should the government of India determine upon abolishing the present 
reference to the Mahomedan law officer by the courts of circuit, it appears 
to the judges that the measure might be effected by adding to the Act for the 
Foujdaree Udawlut the provisions of sections 3, 4, and 5 of the annexed 
draft; in ex planation of which it appears sufficient to observe, that under the 
existing rules, punishment to the extent provided by Clause 7• Section 2, Regu
lation XV. of r8o3, is adjudicable by the Court of Circuit for the offences 
mentioned above, and for theft, exceeding the jurisdiction of the criminal judge ; 
and that on any ne1v case that might arise a reference could be made to the 
Foujdaree Udawlut to ascertain whether or nut the act charged were punishable· 
under the l\Iahomedan law. 

· (signed) T. H. Davidson, Acting Register. 

Foujdaree Udawlut, Register's Office,· 
25 July 1839. 

I. It is hereby enacted, that in trials ·referred by the courts of circuit the Court 
of Foujdaree Udawlut at Madras shall not take a futwa from their law officers. 

II. And it is hereby enacted, that in such trials the said. court shall be com
petent to sentence the prisoners, on conviction, to suffer the punishment prescribed 
by the Regulations of the Madras code, in cases specifically provided for, and in 
all other _cases punishable under the Mahomedan law to pass sentence of punish
ment to the extent authorised by Clause 3, Section i• Regulation XV. of 1803, 
of that code. · · 

III. And it is hereby enacted, that in trials before the courts of circuit, under 
the Madras-presidency, no futwa shall hereafter be taken •. • · · 

IV. And it is hereby enacted, that in ·cases specifically provided for by. the 
Regulations of the Madras code, the Court of Circuit shall sentence the prisoners, 
on conviction, to suffer the punishment prescribed, if adjudicable by that court ; 
and in cases not so provided for and punishable under the Mahomedan law, shall 
be competent io pass sentence of punishment to the extent authorised by Clause 7, 
Section 2, Regulation XV. of 1803. . . · · 

V. And it is hereby enacted, that in all cases beyond the jurisdiction of the 
Court of Circuit, under existing Regulations, the trial shall be referred to the Court 
of Foujda-ree U dawlut for their final judgment, and that in cases within the juris
diction of the Court of Circuit, and specifically provided for by the Regulations, if
the stated punishment appear to the judge of circuit too·severe, he shall propose a 
mitigation of punishmt-nt according to the rules .in force. . · · 

(signed) . T. H. Davidson; Acting Register. 

(True copies) 

(signed) H. Chamier, Chief Secretary. 
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1\J1N UTE by the Honourable A. Amos, Esq., dated the 30th August 1839• 

F~n the ~easons stated in. the M.adras .let!er, and ~erhaps other~ that may be 
·mentiOned, 1t seems to. be mexped1ent to dispense With the futwa m the circuit 
courts," especially as the criminal code, when passed into law, will entirely super-
sede futwas. · 

I have altered the principle of the Madras draft, which, as I understand it 
makes all offences which, before the Act, are punishable under the Mahometa~ 
law, and not under the Regulations, to be punishable, after the passincr of the 
Act, under a particular ltecrulation. . · 

0 

Now, I understand the· Law Commissioners, in their 1oth paragraph, and am 
disposed, to concur with them, that it is not advisable to make at present material 
alterations in the Mahometan criminal law, i. e. in the substantive law. 

In the adjective law, or law of procedure, it was proposed by the Commissioners,, 
and I have so prepared the Act, to dispense with the futwa, on the assumption 
that those provisions of the Mahometan criminal law which were in force, and 
not superseded by the R~gulations, were not, practically considered, very numerous, 
and that they had been so frequently brought before and acted upon by the 
l<'oujdaree qourt, that upon reference to their own reports, or their own know
ledge, they would have no difficulty in ascertaining the Mahometan law on any 
point, without a futwa. 

(signed) A. Amos. .. • • 

DRAFT A~T proposed by the President in Council, dated gth September 1839. 

· AN Act for regulating the Proc~dure on Trials referred to the Court ofFoujdaree 
Udawlut at Madras, in cases determinable by the Mahometan law. · 

1. Whereas the dispensing with a futwa in cases determinable by the Maho
metan law, and refen·ed to the Qourt of Foujdaree Udawlut at Madras, will be 
attended. with great .conv~nience, whilst that la1v will be administered by that 
court in such cases with equal certainty after the futwa shall be dispensed with as 
.heretofore ; · it is therefore hereby enacted, tha~ ·in trials referred by the courts 
of circuit to the said Court of Foujdaree Udawlut at Madras, that court shall not 
be required to take a futwa from their law officers; provided always, that nothing 
in this Act c.ontained shall alter or impair the authority of the Mahometan law in 
.any ca_se. ~hich b~fore. the' pa;ssing of. this Act would have been ,determinable 
accordmg to that laiV ,by the sa1d.court. · 

' . ' . . , . . . 
I. 

' . • • 1 ' • 

(~o. 486:). - · , . · , . 
From J. P. Grant, Esq. Officiating Secretary to the Government of India, to 

T. H. JJfaddoclc, Esq; Officiating Secreta~y to the. Government of India, with 
the Governor-general, dated Fort William,· 9 September 1839· 

Sir,· .. : ·! .·.1!, , ... , 
I AM directed by the Honourable the President in Council to forward to you, for 

submission to the" Right honourable the Governor· general of India, the accompany-

Legis. Cons. 
!) :,ept. I 8;l!J· 

No. 39· 
Dispensing with 
futwas, 
Madras 
SudJer Court. 

• 

Legis. Cons. 
9 Sept. 1839• 

No. 40. 

Legis. Cons. 
9 Sept. 1839. 

No. 41. 

Legislative. 

ing copies of papers noted on the margin, together. with draft pf . , 
proposed Act, dispensing with futwas of Mahomedan la\V Paras. ~. to 4, of a Letter from the 
officers i 'criminal cases tl'ied by the Fouidarv Adawlut at Government of Fort St. George, dated 3 

M d 
n . . • . . . " • ·' . June 1836. • 

a ras. · · · • , , .• Para. 16, of a Letter from the 0 flici~ting 
2. It will appear to his Lordship that the measure was first pro- Secretary to the Indian Law Commis· 

posed by the government, of Fort St. George in. paragraph 4 of sion,dated 30 May 1837· . ' 
Mr. Chief Secretary Chamier'sletter of 3d. June 1836. On that Extract,from Minute by the Hon. ~Jr. 
occasion the local government in recommending certain modifica· Robertson, date.! 25 January :Sag. 
1ions in the judicial system under that government, represented ~he Ditto, by the Hon. ~Jr. Bird, date.! 24 

great inconvenience which was frequently experienced in the ad- May 1839. 
lllinistration of criminal J. ustiee,· from the circumstance of refer- Letter to Chief Secretary to the Govern-

, ment of Fort !St. George, dated 3 June 
ring to the l\fahomcdan law officers, for their opmions on cases 8 1 39· . 
punishable under the Mahomedan Jaw, and noticed the advan- Letter f1•0111 Chief Secretary to the 
tages which would result from the . abolition of the practice iri Government of Fort St. George, dated 
question. A regulation providing ·for this measure, as well as 12 Aug. 183!), with Enclosure. 
certain other matters connected with the judicial system under Minute by the Hon. l\Jr. Amos, <late<i 
the Madras government, was submitted by the Govunor in 3° August 1 839· 
Council by the same opportunity. . Dmft of Act, dated 9 September 1839· 

5ss. , c 3· The 



No. I. 
J ndiciol Sptcm 
of the ~Iadrn> 
l"rc~i .. kncy. 

• &c rara. 16, of 
Letter from Ollici
ating Secretary to 
Indian Law Com
missioners, dated 
30 ll!ay 1837. 

• 

• 

Legis. Cons. 
~~ October 1839• 

No. 1g. 
Legislative. 

Lcgi•. Cor.s, 
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3· The papers were referred to the Indian Law Commissioners, who in furnish
ing thEir orinion On the SC\"Cral poi~ts noticed therein lJy the local ~0\Unmcnt, 
though they objected to the Hegulauon prepared at Madras, agreed m the pro
priety of dispensing with the necessity of making a reference to a ::uahomcdan 
law officer in criminal trials, at least in the Cour~ of Fonjdary Adawlut, by an 
enactment which should not intcrfcrclwith the substantive criminal law•. The Law 
Commissioners suggested that the measure mi~ht perhaps be ud\·untageou~ly ex
tended to the courts of circuit under the l\Iadrns presidency, but they recommended 
that a reference should be made to the local gm·crnmcnt before enacting any la\v 
regarding the reform in the mode of procedure' above alluded to, even us regarded 
the Foujdary Adawlut. . 

4· This letter (\lhich consists principally of a discussion of a proposal for 
abolishing immediately the provincial courts nt l\ladras) seems to have been mis
laid for a long time. A duplica.te of it having been obtained from the Law Com
mission, it, with the papers to which it related, was again taken into consideration 
on the 3d of June last, when a communication was made to Madras, as suggested 
by the Law Commissioners, requesting the opinion of the Right honourable the 
Governor in Council upon the propo:;al to dispense with the futwa, and begging 
that the draft of an Act might be prepared hv the Suddcr Court at the presidency, 
for carrying it into effect, it finally approved: , • 

5· The local government l1ave submitted the draft of an Act prepared by the 
Sudder Court, to the effect proposed by the Law Commissioners, ami his Lord
ship in expressing his entire concurrence in the expediency of such a law, observes, 
that though the ~ourt are not confident of the advantages anticipated. from the 
introduction of the same change of procedure in the t;,nurts of circuit,. he sees no 
reason to apprehend any disadvantage from the extensaon of the practacc to those 
courts. · · 

6. His Lordship will observe that the draft Act. which is proposed by the 
President in Council (prepared by the Honourable 1\lr. Amos) differs from that 
prepared by the Madras sudder, by making it more clear that no change is made 
in the substantive criminal law by this change of procedure. •His Honor in 
Council is inclined to extend the. law no furthEI,I' than the· Foujdary Ada\\ lut, on 
the grounds alluded to in l\lr. Amos's minute. · · · • · , 

7· .If the Right honourable the Governor-general of India approve. of the pro• 
posed enactment, your are requested to procure his Lordship's sanction to its being 
published for geberal information, and the assent ·required uy 'section 70 of the 
Charter Act, to its being passed without any material 11lteration. . . 

I have, &c. 
· (signed) ' J. P. Grant, . 

Officiating Secretary to Government of India. 

From T. H. ~faddock, Esq. Officiating Secretary to the Government of India 
with the Governor-general, to J, P. Grant, Esq. Officiatin" Secretary to th~ 

·. Government of India, Fo,rt William, dated Simla, 3 Octob~r 183g. 
. Si~ . 
~ A~I d~re~~cd 't<! acknowledge. the re~eipt of your letter, No.' 48G, dated tl;e gth 

ultamo, with 1ts enclosures, and In reply to convey the sanction of the B.ioht hon. 
the Governor-general to 'the publication of general information of the proposed 
draft' of Act, dispen~ing with futwas ·of' Mahomedan law officers in civil cases 
tried by the Foujdary Adawlut at Madras. . 

2. His :Lordship'~ assent in the u~ual form ,to pass the Act into law, is enclosed 
hercwitu. · · I have, &c: · · · 

, , (sig·ncd)' · T. II. llladdoclc, . 
,. Officiating Secretary to the Government of India 

· with the Governor-~rcneral. ' 
• n 

. . Simla, 3 October 1839. 

21 October 1e~:,r. 
I no hereby und.er se~t10n 70, 3 & 4 Will. 4, c. 85, give my assent to the 

propo,ed Act for d1spcnsmg with futll'as of !\fahomcdan luw officers in criminal 
cases tried by the Foujdary Arlall'lut at MM!ra~, received from the Honourable 
the President in Council, in I\Ir. Oiliciating Secretary Grunt's letter, No. 486, dated 
the 9th Scpttm bcr last. 

Ko. 20. 
I:nclosurc. 

l.('g i:J~ti ve. 

(signed) Auclcland. 



INDIAN LAW COaiMISSIONERS. 15 
' 

FonT WrLLIAlii, Legislative Department, the 21st October 1839· 

Tn E following dnift of a proposed Act was read in Council for the first time, 
()n the. 21st October 1839. · · 

Act No.-- of 1839· 

An Act for regulating the Procedure on Trials referred to the Court of Fouj
darce Udalut at Madras, in cases determinable by the Mahometan law. 

1. 'Vhereas the dispensing with ,a. futwa, in c.ases determinable by the 1\Jabo
metan law, and referred to the Court of FouJdaree Udalut at Madras, will be 
attended with great convenience, and the futwa may be dispensed with in that 
court, without altering or impairing the authority of the :P.Jahometan law; it 
is therefore hereby enacted, that in trials referred by the courts of circuit to the 
said Court of Foujdaree U dalut at Madras, that court shall not be required to 
take a futwa from their law officers; provided always, that nothing in this Act 
contained shall authorize the said court to dispense with the 1\fahometan law in 
any case which, before the passing of this Act, would have been determinable 
according to that law by the said court., · 

Ordered that the draft now read be published for general information. 
Ordered, that the said draft be reconsidered at the first meeting of the LegiS.: 

lative Council of India, after the 21st day of January 1840. · . . 

J. P. Grant, . 
Officiating Secretary to the Government of India; 

(No. 542.) · · 
From J. P. Grant, Esq. Officiating Secretary to Government of India, to H. 

Cltamier, Esq, Chief Secretary to the Government of Fort St. George, dated 
Fort William, the 21st October 1839. 

' .. 
S

. . Jr, , , I I . I l i ' ' · ' • 

I A~l directed by the Honourable the President in Council.to acknowledge the 
receipt of your letter, No. 662, of the 12th of.August last, with its enclosure, and 
in reply to forward to.you, for the information of the Right honourable the Go· 
verner in Council, the accompanying prin,ted copies. of a proposed 'Act for dis
pensing with · futwas of Mabomedan law officers in civil cases tried by the 
Foujdary Udawlut at Madras, which has been read in Council for the first time 
on this date, and will be published. for general information ia the Calcutta 
Gazette. 

·.I have, &c. 
(signed) J. P. Grant, 
, Officiating Secretary to Government of India. 

(No. 922.) 
From II. Chamier, Esq. Chief St-cretary to"the Government, Fort St. George, 

to J. P. Grailt, EsrJ. Officiating Secretary to the Government of India, dated 
Fort St. George, the 22d Novembe~ 1839. ' ' · · . 

Sir, 
Para. 1. Wnn reference to your letters of the 2d and ·21st ultimo,, Nos. 551 & 

S42, I am directed by the Right honourable the Governor in Council to transmit, for 
submission to the Honourable the President in Council, the accompanying copy of a 
letter from the Acting Register. of the Foujdaree Udawlut, dated the 14th instant, 
No. 213, suggesting, with reference to the provisions of Act XXIV. of 1839, 
that the proposed law for regulating the procedure ?n trials referred. to that co~rt 
may be enacted as soon as possible, and recommendmg an alteration m the wordmg 
of the proposed new law, so as not to restrict its provisions to cases determinable 
by the 1\Iahomedau law, but to bring also within their Rcope all cases whatsoe,·cr 
referred to the Foujdaree Udawlut, together with a copy of the previous corres
pondence with that court, as noted in the margin, from which it will be seen that 
this government considered separate legislation on account of trials which may 
be referred by the agents to the Governor of Fort St. George in G.wjam and 

585. , c 2 Vizagapatam, 

Legis. Cons. 
21 October 183!). 

No. 21. 

Legis. Cons. 
U October 183g. 

No. 2~. 

Legislative. 

Lfgis. Cons. 
'17 January 1840. 

No.1. 

Judicial Dep. 

Letter from the 
Ticgistcr of the 
Foujdnree Udawlut, 
dated 28 Oct. t8.3U• 
No. ~03. 
Order of(;ovcrn
ment thereon, dated 
[) Nov.183g, No. 
Sgt. 



t6 SPECIAL REPORTS OF TilE 

1\ 0 · I. d U d I I J uJidal !'-ystem Vizagapatam, as originally proposed by the Court o~ Fouj urce aw ut, to 1e 
of the ~ladras • unnecessary. · ·. 
Presidency. 2. In conclusion, I am directed to observe that it was not mtendcd to express 

· Legis. Consa 
~7 January 1840. 

No. c;~. 

Enclosure. 

• 

Para. 2. 

Para. 'I· 

Para. 2. · 

a dissent from the opinion of his Honor in Council that the question of dispensing 
with the futwa to be totally distinct from that of superseding the l\lahomedan 
law. 

I have, &c. 
(signed) . 1/. Chamicr, Chief Secretary. 

(No. 203.) , • . . . . 
From T. H. Davidson, Esq. Acting Registrar, tu the Chief Secretary to 

Government. 
Sir · · · . · . · t · 

THE judges of the Foujd~ree Udawlu~ direct m.e to submit, for the consideration 
of government, the followmg observations, which have been ·suggested by a 
perusal of the Act of the government oflndia, No. XXIV. of t83g, passed by the 
Honourable the President of the Council of India in Council, on the 2d October 
1839, and republished in the Fort St. George Gazette, ofthe 22d instant, No. 875, 
"'' for the administration of justice· and collection of the revenue in certain parts 
of the districts of Ganjam and Vizagapatam." · . 

2. In the· letter irom this ·court to government, dated 25th · July 183g, 
No. 139, it is stated to be the opinion of the court that a provision' for dispensing 
with the futwa of the law officers, in cases referred ta tlie Foujdaree Udawlut, 
would " be necessary in order to give effect to the intentions pf' the Supreme 
Government iri respect to the judicial' administration in 'certain parts of Ganjam 
and Vizagapat~m, because the provisions of Clause 21 Sec~ion .. 2,)l;eFulation I. of 
1818, render a futwa indispensable in cases not specifically provided for by the 
Re!rulations. · . · ' · I . . • · . . 

3. It was at the same time observed that" under the Act No. XXX. of I 836, 
the Court of Foujdaree Udawlut considered themselves competent' to proceed in 
the manner prescribed in· Clause 1, Section 2, Regulation I. of 1818." 

4· And in the letter from this court, dated 26th July 1839, it was· stated, with 
reference to the foregoing remarks, that it appeared to the judges " that tha 
concluding words of section 5 of tl,le draft o£ the proposed Act, were incompatible 
with the provisions of Section 2, Regulation I. of 1818, which\ prescribe the 
manner i"n which the Foujdaree Udawlut' are' to proceed on trials referred by a 
judge on circuit." . · , · 

5· The' said section · 5 · of the' proposed ·Act! was worded as follows: . " And 
it is hereby enacted, that upon the receipt "of any criminal trials referred by either 
of the agents under the rules which may be l,ereaftcr prescribed by the Goveruor 
in Council, the Foujdaree Udawlut shall,. without submittinl! the proceedings for 
the futwa of their law officers, proceed to. pass a• final judgment; ·or· such other 
order as may, after mature consideration; s'eeu~ to the court requisite· and proper, 

· iu the same manner. as if the trial had been sent up in· ordinary course from a 
judge on circuit." '· ' ·' .. ·· .·. · • · ·~r "· . 

6. Section 5 of the Act which has been pas'sed;' and is now law, is word for 
word the same· as section· 5 of the draft, with the important 'omission of the 
passage which in the preceding paragraph has been underlined. · 

7. T~e effect of this omission appears to the judges ,to be that in these trials 
the FouJdaree Udawlut.must take a futwa, and proceed in all respects "as if the 
trial had been sent up in ordinary course from a judge on circuit." 

8. The judges, though they cannot think that . this is the intention of the 
Supreme Government, and are unaule to account for this alteration of the provisions 
in question, have considered it their duty to lose no time in making known their 
views of the effect of ~he Act, as passed, to the government, who are empowered 

. by section 4, to prescribe rule~ " for the guidat;ce" of the a"ents mentioned in 
section 3, and to define the authority to be exercised by the ~"ents in criminal 
triale, and ll'hat cases be (they r) shall submit for the dccision"of the Foujdarec 
Udawlut. . 

g. It appears to the judges that either the said f•gcnts must send the original 
proceetlings in all referred trials, with translations tlicrcof in English, and fmm 
such original proccu.ling~, Persinn transiations must, the judges conceive, be made 
here for tlw usc of the law officers of the Foujdarce U dawlut, or if the said acrcnts 

. 0 

are 



INDIAN LAW COMMISSIONERS. 

No. I. arc !to hold trinls of the highest class of crimes with a Mahomcdan law officer 
whi~h, with reference t? Section. 12! Re~ulation :VIII. of 1802, is clearly under~ 
stooa to be the course of proceedmg m tnals commg before the Foujdaree Udaw
)ut, from the courts of circuit, they will prepare a Persian version for his use and 
submit the same to this court, "in the same manner" as a judge of cirr.uit, . ' 

Judicial Sy•tct:. 
"f the ~ladras 
Presidency. 

.to. That ~eithe_r of these modes of proceeding is intended, js, the judges con
ceive, clearly mfcrnble from former correspondence on this subJect; but the Act, 
as passed, appears to them to require .the adoption of one or the other, and if that 
be not intended, its provisions must, in their opinion, be modified unless provi
sions should be enacted for discontinuing the requisition of a futw~ by the Fouj-
daree Udawlut in all cases, as lately proposed. . 

' . . 

Foujdaree Udawlut, Register's Office, 
(signed) T. H. Davidson, 

28 October 1839. · 
Acting Register. 

I • 
. . . 

(No. Sgt.)· 1 
• • 

' ' ' I -- ' .' . ' ) - ' • 

As a draft of an Act for enabling the Court of Foujdaree Udawlut to dispense 
with futwahs in all cases disposed of by them has already been read in the Coun-
cil of India, and may .be expected in .a 'short time to become law, the Right 
honourable the Governor in Council does not consider it necessary to request the 
goverr.1ment of India to legislate separately,for. trials which may in the interim be 
referred to that court, under the provisions ,of Section 5, Act XXIV. of 183g, by 
the agents to the Goy ern or of Fort. St. George, in Ganjam and Vizagapatam. 

l?ort St. George; 9 N' ovember 1839· · · 
. 

1 
• (True 'copies.) · 

I '. 
:; 

' 
I i I ' . l I 

, I, 
1 I ; ,' I 

.. : • 1 , (signed) 

' ' ; ; : 
_;' ! ' '' ' ' 

I. 

:. ! L. It 1 1 ~ • L ;! ; ... ! . ' ' ' • . • ' jj 

H. Chamier, . . . 
· . Chief Secretary .. 

'' 

(No: 213; )' ' '! :. ".. . • ' ' L . :,; ' .· ' . ' ! 

From T.'.H.' :nahid.'son, 1Esq:; :;Acting' Re'gister, 'to the Chi.ef Secretary to 
.. J .'; ~ .... ,,., J' 1 'GOvernn1ent, r . ... ! ; • • ; 

. , : • • : •1 • -I I . . ':' i I ! . i. I -" ' . ~ I 

Sir, • 
Para. 1, W nu reference to the. draft republished at page 7 56 of the Fort St. 

George' Gazette of the 5th inst., of a proposed Act " for regulating the Procedure 
on Trials referred to the Court of Foujdat·ee Udawlut at Madra~> in Cases deter
minable by the Mahomedan Law," which is ordered to be reconsidered at the 
first meeting of the Legislative Council of India after the 21st day of January 1840, 
I am directed by the judges .of. the Foujdaree Udawlut to observe, that in the 
interval between the, ~st proximo, the date on which the Act No. XXIV. of 1839, 
will be brought into operation, and the promulgation of the proposed new law, it 
will be necessary for this court to take futwas in cases referred for their final judg
ment by the agents of. the governor of Fort St. George; and in order thereto, to 
prepare Persian translations of the proce~dings. . 

2. It will be some time, perhaps,! before any such reference is made, but to 
obviate the inconvenience of such. a course, the. judges beg leave respectfully to 
suggest that it be recommended to the Supreme Governmet:Jt to pass the proposed 
new Jaw as soon as possible. · 

3· It appears; however, to the Foujdaree Udawlut, that, before the proposed 
draft is passed into a law, the words "in cases determinable by the l\Iahomedan 
law" contained in its title, and the words in the enacting tlause "determinable by 
the Mahomedan law, and" following "futwa," as well as the. words "by the 
court of circuit," should be omitted from i~ altogether. 

4· The object of the proposed Act is to do away with futwas altogether,_ whether 
in cases determinable by the regulations or by the l\1 ahomedan law, and 1t sl!oul? 
apply to all trials referable to the Foujdaree Udaw!ut, whether from the c1rcmt 
courts, special commissions or courts, agents of the Governor, or others who now 
are or hereafter may be empowered to refer such trials. 

585. , c 3 5· The 

• 

Legis. Cons 
~7 January 1840, 

No.3· 
Enclosure. 



1\o. I. 
JudJclal ::.'v~tem 
of the ;,!Jjras 
Prt~idenc~·· 

Legi<. Cons. 
27 Janual)· 1840. 

No.4· 
• Futwa Act. 

Le!;is. Cons. 
~7 January 1840. 

!'o. 5· 

tS SPECIAL REPORTS OF THE 

5. The Act, as proposed by the judges, would run as follows: 
"An Act for regulatin~ the Procedure on Trials referred to the Court of 

Foujdaree Udawlut at Madras. 
"Whereas the dispm~ingwith n futwn in cases referred to the Court ofFoujda.rcc 

Udawlut at Madras will be attended with gn:at connnicncc, and the futwa. may 
be dispemcd with in the court without altering or·impairing the authority of the 
1\lahcmedan law; it .is therefore hereby enacted, that in trials referred to the 
said Court of Foujdaree Udanlut at 1\ladras, that court shall not be required to 
take a futwa from their law officers; prodded always, that nothing in this Act 
contained shall authorize the said court to dispense with the 1\Iahomcdan law in 
any case n hirh, before the passing of this Act, would have been determinable 

. according to that law by the said court." · . 

(signed) T.· ll. Dat·idson, Acting Register. 

Foujdaree Udawlut, Register's Office, 
14 November 1839. • 

(A true. copy.) 

. . (sign~d) H. Clzamier, Chief Secretary. · 

l\IINUTE by the Honourable A. Amos, Esq. dated 6 December 1839. 
• 

TnE l\Iadras government agrees with us that there is no occasion to legislate 
about futwas, especially with reference to the Vizagapatam Act • 

But I should think the Futwa Act had better be altered in the terms proposed 
by the l\ladras CoUit. The principle of the Act was, that t~e principal court of 
the presidency couid find its way to tb~ law without the intervention of a law officer. 
I was not aware that at 1\Iadras a law officer was employed to in_struct the Suddcr 
Court by means of his futwa as to the" law prescribed by the Regulations." 

(signed) A. Amos. 
' 

AL'T No. I. of 1840. 

Passed by the Honourable the President· of the Cpuncil of India in Council, on 
the 2(th January 1840. 

AN Act for regulating the Procedure on Trials ref~rrcd to the Court of Foujdaree 
U dalut at l\1adras. . · · . 

' . 
1. WIJEIIEAS the dispensing \lith a futwa in cases referred to the Court of 

Foujdarec Udalut at Madras will be. attended with great convenience, and the 
futwa .may be di,pcnsed with in ti:at. court without alteiing or impairing the 
authonty of the Mahomctan law; It IS therefore hereby enacted, that in trials 
referred to the said Court of Foujdarce Udalut at. l\Jadras, that court shall not be 
required to take a futwa from their law officers ; provided always, that nothing in 
this Act contained shall authorize the said court to dispense with the l\lahometan 
law in any case which, before the passing of this Act, would have been deter
minable according to that law by the said court. · · 
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-(A.) No. 11.-Partl.- . No.U.-Patt 1. . . 
ARTICLES OF WAR. 

(No. 260.)" 
EXTRACT from· the PROCEEDINGS of the Right Honourable the Governor

general of India in Council, m the Military Department under date tlie 18th of 
September 1837. 

REAJJ a letter from the assistant adjqtant-general of the army, No. 18, under 
date the 13th of January last, submitting for the ,consideration of the government, 
by order of his Excellency the Commander-in-chief, a draft of rules and articles 
for the better government of the native officers ami soldiers in the armies of the 
East India Company. , 

Read also the minutes on the subject of these rules and articles recorded by 
the Governor-general, Colonel Morison, and l\fr: Shakespear. · 

Resolved, with reference to sect. 73· of the 3 & 4 Gul. 4• c: 85, that the revised 
draft of rules anc.l articles of war for the, native armies of the three presidencies, 
received from his Excellency the Commander-in-chief, be sent to the Legislative 
Department for consideration and the ntcessary orders. . · 

Ordered, that a copy of the foregoing resolution, with the letter of the assistant 
adjutant-general of the army, the draft of rules. and articles, and the minutes 
relating thereto, be sent to the Legislative Department. · 

Ordered, that the papers in original which accompany the draft of rules and 
articles be returned from the Legislative to this department, when no -louger 
required in the former. 

(True extract.) 

(signed) W. Casement, l\f. G. 
Secretary to the Government of India, Military Department. 

RuLES -and ARTICLES for the better Government of the Native Officers 
and Soldiers in the Service of the East India Company. 
' . 

SECTION I. 

Of E11/isting and Discllarges. 

Art. 1 . .Articles of war a'nd declaration to be read, 
and oath to be administered, to_ all recruits, p. 20 

Art. 2. Recruits for general service ; - p. 21 
Art. 3. Commissioned_ officers, non-commbsioned 

officers, and soldiers, by what authority to be 
di.t;mi~sed .... ~ - - p. 21 

Art. 4. Non-commissioned officers and sold ins to 
be furnished with a discharge certificate - p. 21 

Art. 5. Penalty of enlidting· in other regiments, &.c. 
withollt a djscharg;e from former regimtmt, p. 21 

SECl'JO:< II .. 

Crimes awl Punishments: 

Crimes punisltable witlt Deat/1., Transportation, t5"c. 

Art. 6. Mutiny - - p, 21 
Art. 7. Violence to superiors - p. 21 
Art. 8. Dc•ertion - p. 21, 
Art. 9. Sleeping on or quitti!lg' post - p. Ql 
Art. 10. Violence to bringer ofprovisions,or forcing 

a safeguard - p. 21 
Art. II. lletraying tho watchword - p. 22 
Art. 12. Making false alarms - - p. 22 
Art. 13. lloiUing correspondence with the enemy . 

}lo 2' I 

• 

Art. 14. Tielir,·iug or harbouring the enemy, p. 22 
Art. 15. Search of plunder - - - - p. 22 
Art. 16. Castingawny arms:, &c. - - p. 22 
Art. 17. Mi,behaving before the enemy - p. 22 
Art. 18. Abandoning post to the enemy - p. 22 
Al't. 1!>. SulferinJ:;" e.uemy to e!!lcape - p. 22 
Art. 20. F.mbezzliug store~t, &c. .. - p. 2.2 

Crimes not punishable with Deatll or T•·qnsportation. 
• 

Art. 21. Persuading to deaert .. - "" p. 22 
Art. 22. Not joining ti'om leave when corps ()rdered' 

ou service - p. 22 
Art. 23. Taking bribes - p. 22 
Art. 24. Causing false alarms in time of peace, p. 22 
Art. 25. lleing two miles from camp - - p. 22 
Art. 26. Not repairing to parade -· p. 22 
Art. 27. Quitting company or troop without leave, 

• . ~n 
Art. 28. Quilling guard - p. 23 

·Art. 29. Hclcasillg prisoners, ()f suil'ering them to 
escape - p. 23 

Art. 30. Not seeing reparation done p. 23 
Art. 31. Entertaining deserter - - p. 23 
Art. 3:!. Urunkeuness on duty - .. • .. p. 23 
Art. 33. Violence to a sentry - p. 23 
Art. 3·1, False returns or reports· .. p. 23 
Art. 35 False certificalcs to obtain pension, p. 23 
Art. 36. Disgraceful conduct of commissioned offi-

cers .. - - - - - - p. 23 
Art. 37 • • 

Articles oi War. 

Legis. Cons. 
26 feb. 18 38. 

No.6. 

Le~ is. Cons. 
26 Feb. 1838. 

No. 7• 
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_ht. 37. Drench of arrest - - p. 23 
Art. 38. :Menacing words, &c. before a court mar• 

tial - - • - • • • • . P• 23 
Art. 39. Penalty of remaining out of camp at nigbt, 

p. 23 
Art. 40. Penalty of theft P• 23 

Cri,;.tiyrm~hable•rilh Fine, Stoppage., or Forfeiture 
oJ~ Pay, in additwn (o other Puni.!hrncn/1. 

Art. 41. Committing .,-astes or plnnde~ • • p. 23 
· Art. 42. Extortion by commissioned officer, p. U 

Art. 43. Extortion by non-commissioned officer or 
soldier - • - - • • • P. H 

Art. 44. Selling or wasting ammunition - P• 2-' 
Art. 45. Spoilin~ horse, arms, &c. - • p. 24. 
Art. 46. Not disbursing pay,or mak.iog deductions, 

P· 2' 
ArL 47. Not attending as a witness; refusing to be 

sworn, or -prevarication .. - P• 2• 
Art. 48. Perjury - - • p. 2" 
ArL 49. Absence without leave, or over-staying 

leave · p. 2-' 
· Art. 50. Malingering • - P• U 
Art. 51. "Crimes notopecified •- • p. 2-i 

SECTIO:J Ill. 

Administration of Just ice • 
• Art. 52. Commander-in-chiefto appoint courts mar-

tial • - p. 24 
Art. 53. Commander-in-chief may delegate power 

of convening courts martial - - - p. 25 
Art. M.• Formation of general courts martial, p. 25 
Art. 55. l\Ietbocl o( voting; equality of votes, p. 2:i 
Art. 56. Concurrence in aentence of death - p. 25 
Art. 57. Confirmation of sentence :- p. 25 
Art. 58.• Commutation of death to transportation, 
· &c. - .- . - - - - - - p. 25 

ArL 59.• General court martial may award impri-' 
· oonment • - - • p. 25 

ArL 60. Hours of •itting • • - p. 25 
Art. 61. Senior officer to preside - - p. 25 
Art. 62. At all inferior <ourts martial ll European 

officer its to 1uperintcnd - - p. 25 
ArL 63. lnterpreter to he appointed; form of oath, 

and to judge advocate or auperintendiog officer, 
. · p. 25 

Art. 64. \Vitnes•e• to be examined on oath or de-
claration - • • p. 26 

Art. 65. Perso111 not amenable to military au tho-, 
rity, lJOw to be summoned -. ..; - , P· 26 

Art. 00. llow punished for not attending, or perJury. 
p. ~o 

Art. 67. Persods not amenable to tl1e articles to be 
sent to the magistrate -· 1 

.., - p. 26 
Art. 68. llindoos and llr ussulmano, exempted from 

takin!: an oath, to subtScribe a declaration, p. 26 
Art. 6D.• Arrest or imprisonment · - ~... p. 27 
Art. 70.$ Commissioned officers amenal,le to general 
· courts-martial ouJy .. .. - - - p. 27 

Art. 71.• Commissioned officers may be sentenced to 
· &uspensioo or los~ of rnuk - ... .. p. 27 
·Art. 72.* Commandinr. officer to assemble and con-

firm inft'rior courts martial - - .. p. 27 
Art. 73. Xo officer commanding less than four com-

panies to confirm sentciJce ., - p. 27 

• 

Art. 74.• Inferior courts to consist of not less than 
five officers ... - - P• 21 

Art. 75. Non-commi:isiooed officers punished with 
losa of rank, !I.e. • - - - • P• 27 

ArL 76.• Impri•onment awortlable by inferior courts 
martial - - - - - - • p. 27 

Art. 77.• Stoppnges not excectling bnlf-110Y and al-
lowancrs • • • • • •- • P• 27 

Art. 78.• Corporal punishment to. be awarded to 
camp followers only • • - - • .1'· 27 

ArL 79.• Commanding officer may award dnll or 
extra duty • - • · • • - p. 27 

'Art. so.• Non-commissioned officers, how to be re-
duced • p. 27 

Art. 8!.• Redress of wrongs - • - P• 27 
Art. tr.!.• 'No person to be tried a &econd lime, p. 28 
Art. 83.• Limitation of liability to trial • p. 28 
Art. 84.• Courts of requeots . • p. 28 

SECT!Olf lY. 

Effect• rtf tM Dead. 

ArL 85. Effects of deceased commissioned, non• 
• commissioned officers, soldien, aud public aer-

nnbl • p. 28 
ArL 86. Rulea for disposal of effecta when no exe-

cutor is on the spot - •. P• 2!1 

'SBCTIO!f V. 

llelating to the foregoing Artides. 

, Art. 87. All persona aerving with any part of the 
army are to he governed by theae Articles, and be 
amenable to trial by court martial • - · 1'• 29 

Art. 88.•\Vhen troops are serving where tbere is no 
court of civil judicature, serious offences may be 

. tried by general ~ourta martial - • p. 29 
ArL 89.• General court• martial for trial of peraons 

. accused o( any crime. committed against the pro
perty, !I.e. of an inllabitanl of any place out of the 
lerritories where troops shall be aer,·ing ·• p. 29 

. Art. oo. Trial of rebelt after martial law bu been 
proclaimed - - - - . - , - p. 29 

ArL 91.• Trial of peraona niding the enemy p; 29 
Art. 92. Punishment extending to life or tranoport
' ation to be restricted to crimes e:s.pressly 1!0 de-

clared in theae Rulet and Articles - - p. 30 
Art. 93. Nizamut Adawlut to give effect to sen• 

tences of transportation - - p. SO 
Art. 94. ':Magistrate• to give effect to sentencea of ' 

imprisonment by military authority .. • p. SO 
Art. 95.• \Vhen a fine is adjudged by a court-mar

tial, the pay or property, &c. of the offender 
within camp slmll be available · - - p. SO 

Art. IJO." Officer, non-commissioned officers, or sol
diers rrot entitlod to full pay, &c. when in confine
meut on a criminal charge; if acqnilled, tore
ceive all arrears - • - - • p. so 

Art. 97.• Officers, non-comml•sioned officers, or sol
diers made prisoner, to forfeit claim to pay and 
allownnres . • - • • 1 • - p. 30 

Art. 98.• Effects of deserter& - •• - p. 30 
Art. ll9. Christians not amenable to these Rules and 
· Articles - - - · - · .. · - · ~ - p. so 
Art. 100. Rules and Articles to be published, p. 30 

·, . SECTION I. 
, . 

• 
• Of Enlisting and Discharge$. • 

Articles of war and 
tleclaration to be read, 
and oo.tb to be admi
oibter<:d to all recruit a. 

Art. I. Every recruit, prior to being eprolled in· his regiment, shall have the 
articles of war relating to mutinv and desertion read an.d explained to him, after 
which the following declaration shall be made to him hy the officer commanding, 
in front of the corps, in presence of the native officers and soldiers .. 

Declaration. 

"In time of peace, after having served five years, on makin" application 
for your dischar(!e, through the commanding officer of your compa~y, it will be 
l!r~r.ted )Oil within three months from the date of your application, provided 
it 11ill not cause the vacancies in your co~pany to exceed to, in which case 

you 
I 
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you shall remain until that objection be removed; but in time of war you have 
no claim to a discharge, but shall remain and do your duty until the necessity 
of retaining you in th~ service sl?all cease." 

The following oath shall then be required from him, according to. the tenets of 
his religion, in front of the colours : . . 

• , ·, r Oath 
11 I, ·A. B. inhabitant of village purgunnah · 

subah son of do swear that I will never 
forsake or abandon my colours• ; that I will march wherever I am directed, 
whether within or beyond the Company's. territories; that I will implicitly 
obey all the orders of'tny superior officers, and in everything behave myself 
as becomes a good soldier and faithfal servant of the State." 

Art. 2. And \vhen any recruit is enlisted for corps raised for general ~ervice the 
following words shall be added to the declaration made to him previously to 
enrolment : 

"And vou engaj!e to embark on board ship whenever the service shall 
require your proceeding by sea." [And the following words shall be added to 
the form of oath for all recruits for those corps]: "And I do further swear 

. that I will readily embark on board ship whenever the· service shall require 
me to proceed by sea." • : · · • 

. . 
Art. 3· No commissioned officer shall be: dismissed excepting by an order from 

the government, or from the Commander-in~chief, or by the sentence of a general 
court martial. Non-commissioned· officers, and. soldiers may be discharged the 
service by order of the officer commanding-in-chief at the presidency to which 
such non-commissioned officer or soldier may belong, or by sentence of ~ court 
martial, and every such discharge shall include forfeiture of all claim to pension; 
provided that no sentence of ·discharge awarded by a court martial inferior to 
general shall be carried into effect, without the concurrence of the general or other 
officer commanding the. division, district, o.r firld force with which the prisoner 
may be serving. . . . . : · 1 · , . ' . · . . 

Art. ·4· All non-comt~issioried officers and soldiers discharged the service shall 
b_e furnished by the commanding officer of. t~e corps with a discharge certificate, 
made out in the vernacular ,language of the individual discharged, with an English 
translation, expt·essing the authority for or· cause of such discharge, and the period 
of their service in' the corps to' which they may at the time belong·. · 

Art. 5·, Nonon~co~missioned officer or s~ldier shall enlist himself in any other 
regiment without a regular discharge from his former corps, _under the penalty of 
being reputed a deserter, and suffering accordingly. . · 

' 
SECTION II . 

. . 
Crimes and Punislmzents.·-Critnes punishable •with Death, Tmnsportation, ~c. 

Art. 6. Any officer, non-commissioned offi~er; or soidier, who shall begin, excite, 
cause, or join in any mutiny or sedition iu the regiment or corps to which he belongs, 
or in any other corps in the service, o~ serving as allies, on any pretence what-
soever, or who being present at any mutiny or sedition shall not use his utmost 
endeavours to suppress it, or who coming to the knowledge of any mutiny, intended 
mutiny, or concealed combination against the State, who shall not without delay 
give information thereof to hi$ commanding otlicer; or, . : 

No.II.-Part 1. 
Articles of War. 

Oath. 

• The word" guns" to 
be substituted for 
colours in swearing in 
artillery recruits. 

Recruit~ for general 
service. 

Commissioned officers, 
non--eomrohlsioned 
officers, and soldiers, 
by what authority to 
be dismis!ed the eer
¥ice. 

Non-commissioned 
officers and aoldiers to 
be furnished with o 
di!charge certificate. 

Penalty of enlisting in 
other rl'giments, &c. 
·without a discbar~e 
from former regimeut. 

Penalty of mutiny. 

Art. 7• \Vho shall strike his superior officer, or shall draw, or offer to draw, or Penalty ofstrikin~, or 

lift up any weapon, or use, 01' offer any violence against him, on any·}. Jretence · drawing any weapon 

fi f 
. agajnst a superior 

whatever, or shall disobey any law ul command o his supenor o~cer. · officer, &c. 

Art. 8. Who shall be convict~d of desertion. 

Art. g.r Who in time of war or alarm shall be 
shall leave it before regularly relieved. 

Penalty of desertion 

found sleeping upon his post, or Penalty if a sentry he 
found slcepinJ;t on his 
post, or of quittiug it 

before he is relic1·ed,io time of war or nlunu. 

Art • .1 o. 'Who, in time of war or alarm, shall do violence to any person bringing l'enulty or doing •io. 

provisions or othet· 11ecessaries to the cantonment or camp of the troops cmplo"ed 1·~·· to any'~''""" " 1
'" · J J brmgs pro·i!~lons to the 

or shall force a safegw:trd · or, · · <nmp or quartm, iu 
585. : D Art. 11 • time of"nror ulnzw. 
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Articles of\\" ar. 

, r , . .:\rt. 11. 'Vho shall treacherously make known the watchword to any person not 
l'lLUol~ 0 Ul .. lllg o o • I d d • 0 J" f 
lno"ntLc,..tch"·ord. entitled to recei\"e It accordmg to the rues an ISClp me o war; or, 

l'•·nnlty ofmakiltg Art. 12. 'rho in time of war, shall by discharging of lire-arms, drawing of 
false alann• in camp swords, beatin.,"" drums, makin.,n- si(!"nals, usmg words, o.r by uny means whatsoc\"er 
('If qnnrtt'~. ...... 

intentionally occasion false alarms in action, camp, garrison, or quarters; or, 

Pennlry of holJitJg 
coTn':opondcnee with, 
<~r ghing iutd1igence 
to tlle euemy. 

Penalty of relieving 
(lf harbouring an 
tncmy. 

• 
Art. 13. Who shall be convicted of holding correspondence 11ith, or givio;; 

iotelligence to the enemy, or any person in rebellion, either directly or indirectly, 
or coliiing to the knowledge of such correspondence, shall not discover it imme
diately to his commanding officer; o~, 

Art. 14. Who shall, directly or indirectly, assist or r~lieve the enemy or person 
in rebellion, with money,. victuals, or ammunition, or shall knowingly harbour or 
protect an enemy or rebel ; or, 

Penalty of going in Art. 15. 'Vho shall leave his commanding officer, or his post, or company, in 
••arch ofplnnder. tin)e of action, or go in search of plunder; or, 

Penalty of ca.stillg Art. 16. Who shall in presence of an enemy cast away his arms or ammu· 
~~·!n. arms or ammu- nition ; or, • • 

Penaityofmisbeha•ing Art. 17. Who shall mhbebave himself before the enemy, or use means to induce 
before the enemy. others so to misbehave; or, • 

' . 
Penalty of shamefully 
abandon.iilg, &c. to the 
enemy any ga.rrison, 
furtre,., &:e. • 

Art. 18. Who shall shamefully abandon or deliver up to the enemy any ganison, 
fortress, post, or guard committed to his charge, or wh1cb it was his duty to defend, 

. or who shall use means to induce any other officer, non-commissioned officer, or 
soldier, so to abandon or deliver up any such garrison, fortress, post, or 
guard; <;>r, 

Penaltyoftreacherou.. Art."tg. Who shall treacherously release wilfully, or connive at the escape of any 
ly •uffering an enemy b I J d • d h' b to escape. enemy or re e p ace as a pnsoner un er IS c arge, shall suffer death, or 

transportation, or imprisonment, with or without hard labour, for life; or for a term 
of years, as a general court martial shall a ward. · 

-· 
Penaltyofoelling Art. 20. Any officer, non-commissioned officer, or soldier, who shall embezzle 
~}o~:~~roperty or fraudulently misapply any money entrusted to him on the public account; or for 
Tran'portation, hard any military purpose, or any provisions, forage, arms, clothing, ammunition or 
Ia Lour, or imprison- military stores:of whatever kind or description, the property of government, entru~ted 
men t may be awarded. h h h II b d . to· is c arge, or who s a e conceme m or connive at any such embezzlement 

Penalty of persuading 
any one to deserL 

Penalty of not joining 
from leave without 
dt:lay when corp• i.e 
(lrdered oo. service. 

Penalty of taking a 
brit.e for procuring 
l<:ave, &c. 

Penalty of occasioning 
false alarms in time of 
peace. 

PennJty o( being two 
:mjlu from camp with· 
out l~?ave. 
Penalty of not repair
ii•g at tlu: tjme fixed 
to thf! l'arade, &e. 

J-~entJty of quitHng 
C1JillfJ<tlJY tJr troup with• 
out kavc. 

• 

or fraudulent misapplication, shall, on conviction· thereof before a general court 
martial, be dismissed the service and fined to the extent of the loss or damage: and 
be further liable to be transported for life, or for a term of years, or to suffer im
prisonment, with.or without hard labour,·not:exceerling four years. . . 

- ... ' . . ., 
Crimes _not punislwble with Death or Transportation. . . -

Art. 21.' Any officer, non-commissioned officer,.or soldier, who shall be convicted 
of having ad'::isec.l or persuaded any other officer, non-commissioned officer or 
soldier, to desert, or having ,connived at such rlesertion; or, ' 

Art. 22. Who being on leave of absence, shall have received information from 
the head quarters of his regiment, or from other competent authority, that his corps 
has been ordered on service, and ·shall not rejoin without delay; or, 

. -. ' .... 

Art. 23 •. Who, directly Qr indirectly, shall require or accept a bfibe, present, or 
gratification, ou the pretence of procuring .leave of abseocc, promotion, or any 

, other advantage or indulgence for any officer, non-commissioned officer, or 
. soldier; or, 

Art. 24. Who in time of pt::ace, shall by discharging fire-arms, drawing swords, 
beating drums, or by any other means whatever occasion false alarms in camp, 
garrison, or quarters; or,',· ' . 

A~t. is. Who shall be foun~ two miles from th~ camp without leave; or, . . 
Art. 26. Who shall fail to repair at the time fixed to the parade o•· place 

appointed, if not prevented by sickness or. some other sufficient cause; "or, 

Art. 27. Who shall without urgent necessity, or without leave of his superior 
offi_cer, quit his company or troop; or, 

Art. 28 • 
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Art. 28. Who shall quit his guard or post, without being regularly dismissed or 
relieved ; or, 

Art. 29. Who, being in command of a guard, shall refuse to receivl'l any prisoner 
duly committed to his charge, or shall without proper authority release any prisoner, 
or shall suffer through carelessness or neglect any prisoner to escape; or, 

Articles of War. 

Penalty of quitting 
guard or po~t 1\"ithout 
being r(;'lievcd, &c. 

Penalty of f('}casing a. 
prisoner without 
orc.Jers, or suffering 
him to et~cnpe 

Art. 30. Who, being in command at anv post, or on the march, on complaint Penalty of not seeing 
.J reparation done to 

made to him of any person under his command beating or otherwise ill-treating peroons ill-treated, &c. 

any person, or extorting from him more than he is obliged to furnish by authority, 
or disturbing fairs, or market, or committing any kind of riot, shall not see 
reparation done to the party or parties injured, or if that be impr<J;cticable, shall 
not report. the same to his superior officer, shall be punished according to the 
sentence of a general or othef court martial. 

~\rt. 31. Any officer, non-commis~ione.d o~ccr; or sol~ier, w~o .shall kno":ingly ~~~1:fcs~::;_ertain
enhst a deserter, or shall not after hts bemg drscovered, 1mmedrately cause htm to · 
be confined, and give notice ~hereof to the nearest commissioned officer; or, 

Art. 32. Who shall be found drunk on duty ; or, 

Art. 33· Who shall str~ke or do violence to a sentry ; or, · 

Art. 34· Who shall knowingly make a false return or report to any of his supe
rior officers authorised to call for such return or report, of the state of the men 
under his command, or of arms, ammunition, clothing, or other stores thereunto 
belonging, or of which he may otherwise have charge ; or, . -

Art. 35· Who shall be convicted of obtaining or attempting to obtain for him
self, any officer, or soldier, or for any other person whatsoever, any pension or 
allowance, by any false statement, certificate, or document, or by the omissiori of 
the true statement; or, ' · 

Art. 36. Any officer who shall behave in a disgraceful manner, unbecoming the 
character of an officer, the fact or facts whereon the charge is grounded being clear! y 

_ specified, shall, if an officer, on conviction thereof before a general court martial, 
be dismissed the service ; and if a non-commissioned officer or soldier, shall, 'on 
conviction thereof, be punished according to the sentence of a court martial. 

- Art. 37· \Vhatsoever officer under arrest shall leave his confinement before he is 
set at liberty by competent authority, shall be dismissed the service, or be other
wise punished according to the judgment of a general court martial. 

Penalty of drunkennesa 
on duty. 
Penalty of striking or 
doing violence to a 
sentry. 
Penalty of false returns 
of reports. 

Penalty of false cer
tlficntes, &c, to obtain 
pension, &c. 

Penalty of illsgraceful 
conduct of commis· 
sioned officers. 

Penalty of breach of 
arrest". 

Art. 38. Any person using menacing words, signs, or gestures, in the presence of Penal!! of using 
' l ' d' d d' b h · d' • menacrng words, a court martta, or causmg any 1sor er so as to 1stur t. etr procee mgs, or Jn gestures &c. before a 

any way being guilty of contempt of court, shall, if amenable tp. the Articles of court m.:ruai 
War, be punished according to the nature and degree of his offence by the judg-
ment of another' court martial ; if not amenable to such articles, the offender shall 
Le transmitted to the civil m.agistrate, who shall proceed against him as if the 
offence had occurred in his own court. · · . . 

Art. 39· Any officer, non-commissioned. officer, or soldier, who shall be absent 
from his cantonments after tattoo, or from· camp after retreat beating, without 
leave from his superior officer, shall be liable to punishment according to the cir
cumstances and degreE.' of his offence. 

Penalty of remaining 
night out of cnmp or 
quarters. 

Art. 40. Whatsoever non-commissioned officer or soldier shall be convicted of Penillty of stealing 

stealing money or goods the vroperty of a comrade or of a military officer, or of from • comrade, &c. 

committing any petty offence of a fraudulent nature, to the injury of or without 
intent to injure any person, civil or military,_shall suffer such punishment as may 
by a court martial be awarded, and the property so fraudulently obtained shall be 
rcstol·ed to the owner. · · · 

Crimes punishable .with Fi~e, Stoppages! or Forjeitifr; of Pay, in addition to 
other Pumshments. • · · . 

Art. 41. Anv officer, non-commissioned officer or soldier who shall without l'cnalty ofcommittin~ 
- 1 • J J · • ' • ' nny waste or t:poillll oruers commit waste or p under, etther Ill towns or vtllages, gardens or fields, or town.•, viJJa;;ce, 

shall injure or destroy the property, or shall 'do violence on the pcr~on of any of gordcns, &c. 

. 585. I> 2 the 
• 
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• \nicles of War. the inhabitants, shall make compensation fllr the injury committeu, and be a)s() 

punished according to the sentence of n court martial. 

p,.no.Jty orextortin~ Art. 42. Any commissioned officer commanding at any post, or on tl1e march, 
money, &e. as r,..,, ·who shall on any pretence whatever, ille!!ally and a

0
rrainst the will of the parties, 

dutie~ or on any pre- ...., 
ten« "l•atsoe•er. extort money or other property o1· services, shall make compensa.tion, and be other-

.Penalty or • non
('Qffilllh-sioncd officer 
vr sCildier extorting 
money, &e. as fees, on 
any rn:tence "'hat .. 
soenr. 

Penalty or selling or 
"·asting ammunition 
l!di\'ered out. 

wise punished according to the sentence of n general court mart1al. 

Art. 4.). Any non-commissioned officer or soldier, at any post, or on tho march, 
who shall extort money or property of any d('scription as fees or duties, or on 
any pretence whatever, or shall without authority exact from villagers or others, 
carriage, porter.age, or provisious ; or, · 

Art. 44· Who shall s~ll, lose, or design~dly or throug6 neglect waste the ammu
nition delivered out to him; or, 

Penalty or spoiling, Art. 45· Who shall sell, lose, or designedly or through neglect. lose or injure 
&e. horse,IU1Ds,&:c. his horse, or spoil his arms, clothes, accoutrements, or regimental necessaries, 

shall be liable to such punishment as a court martial shall award, and shall make 
good. the loss or damage sustained, by monthly stoppages, not exceeding half his 
pay and allowances. . . . 

. ' . ' . I" , 

Penalty oCnot di,_ Art. 46. Any officer, non-commissioned officer, or. soldier, or any other person 
bursiog pay, or mak. attached to the army, entrusted with public money for the payment of troops or 
ing deductio~s, &c. • d d" b departments, who shall after receivmg or ers to IS urse the same, make any 

deduction, or not pay the same . according tci the ~rescribed regulations upon tho 
bead, shall be fined five times the amount l:iO withheld, to be applied as tho 
Government shall dh-ect, and be further liable to suffer such punishment as by the 

_ sentence of a court martial may be awarded; . . · 

Penalty or not attend· A'rt. 47· Any officer, non-commissioned officer, or soldier, or any person amen
ing~hen~~moncdas able to the articles of war, who, when duly summoned before a: court martial, shall 
:o:~~:~.;.':.~r not attend; or shall refuse to be sworn, or shall prevaricate in giving evidence, shall 
:~r;;~~~g~.~:.-:,ru; be subjected to fine or imprisonment, or ~uc:h ot~~~ punishment as a court martial 
ohall pre..-arieate. shall award. · · ·· 

Penalty orpeljury. Art. 48 •. Wbatsoe~er commi~sioned officer s?all b~ ~ou~d· guilty by a 'general 
court marual of. perJury, by wllfully'and. knowmgly giVIng false evidence on oath 
or solemn declaration on any trial before any other general" or· inferior court mar
tial, or any military court entitled to administer an oath,. shall be 'dismissed the 
service, and b~ fu~thei subj~ct to 'fi_ne t~· the amou.nt of ~is arrears of pay and 

: all_o":ances, or 1mpmon~ent' at th.e d1screhon .of !h~ .court: and every non-com
mJsswncd officer or sold1er so convicted shall be dtsmJssed the service, ·and liable 
tO Suffer SUCh Other punishment aS a COUrt martial may award; I'' 'l 

I ' i . . . : I. :I '· I ' , - . ' ': J • • • 

Penalty or being abo Art. 49· Any officer, non-commissioned pfl.ice~, or soldier. who, shall absent him
oe'dt ';ithout 1~··· th self without leave, or shall without sufficient cause overstay, the period· for which 
;:,i;. :;.:~_:mg • leave may have been· granted . hiui, shall fQrfeit his pay and allowimces for the 

time he may have been so irregularly absent; and be further liable to be punished 
by the sentt:nce of a court martial. .. · · · ·' ·. · ' •' ' 

~ • • r • r i . . . ~ 
l'mlty or malinger- Art. 50. 'Vhatsoever CO\Ilmissioned. officer or' soldier shall be convicted of feign-
ing, &c. ing, or producing disease or infirmity, shall, if a commissioned officer, be dismissetl 

the service, and if a non-commissioned officer or soldier,_ shall forfeit all claim to 
pension on discharge, in addition to such other punishment -as may by a court 
martial be a warded. · .' . · . · · : · ·. · ' · 

Crimesnotcopitalbut Art; 51. All crimes not capital, and all disorders or neal~cts which officers, 
prejudicial to ¥0 ?d non-commissioned officers, and soldiers may be guilty of, to the preiudice of "DOd 
orderanddJacJplme, J d "J" d" • J" h h "fi d . h I -~d . 1 t> .,,~'!Jizable and puohih· or< er an m1 Jtary JSCip me, t aug · not spec1 e m t ese fll es an artie es, aro 
~~~ hy courts ma,.. to be taken cognizance of b~ courts martial, and to ~e punished according to the 

nature and degree of the oftence. . , 

Commandcr-in-cJJiet 
tl) 8'f'ri'Oiot court• 
Ii~rtlla1. 

SECTION Ill. 
Administratio1t Of Justice. 

Art. ,52. The Commander-in-chief, or commanding officer of the forces for the 
time·bcing at the presidency to which the prisoner to be tried may belong, is 
empowered to convene collrts martial, and to confirm the sentences passed by such 

courts. 
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. . . . . No. II.-Part l • 
·courts, and to m1t1gate or rem1t the pumshments awarded, according to his dis- Article, of War. 

cretion. 
Art. 53· The Commander-in-chief, or commanding officer of the forces for the Commuuucr-iu-cJ,;, r 

time l.J~ing, at the presidency to which the prisoner to be tried may belonrr trmy muy dclfegute th~ 
d I f 

• • b' )JUWer 0 COIIY<'TUO~ 

e egate the power o convenmg general courts martial to any officer command- court• mortiul. 

ing n body of troops, and empower such officer to confirm the sentences· passed 
by such courts, or to mitigate· or remit the punishment awarded; provided, that 
when troops of different presidencies are serving together, such delegation shall be 
made by the Commander-in-chief in India. 

Art. 54 •. A general court martial shall not consist of less than 13 commis
sioned officers, unless it be held out of the Honourable Company's territories, 
where a general court martial shall not consist of less than seven. 

.A grncral court nmr
tial not to consist of 
leas than thirtc(·n 
commissioned officer~. 

~rt. 55· All the ~em~ers of a court martial ~re to preserve order, and in giving Me?'bcrs voting to 
the1r votes are to be!!m With the youngest; and m all cases ·where a sentence of begm w'1

1h&the 

d h 
~ . . younges , ·c. 

eat may not be awarded, the dec1s1on shall be by the majority of votes, but in 
case of an equality of vote~ the decision shall be in favour of the prisoner. Equality ofvoteo. 

Art. 5G~ No. sentence ~f death shall be given against any offender l.Jy a· court Concurrrncc or two-

martial unless two-thirds of the members concur therein. · thirds of the members 
. 1 . . in a scnt("nccofdcnth. 

' ' I ' • I I I l ' • • ' • 

Art. 57· No sentence of a general court m!lrtial shall be put in execution until No •••t•?•• to~· 1mt 

after a report shall have been made of .the whole proceedings to the Commander- !~:;;~~~-on unt•l 

in-chief at the presidency to which the prisoner may belori~ or such other person 
as shall have been duly. a)lthorised to confirm. the same, and until his directions 
shall have been signified thereon. . · ! • . · . : · • 

. Art. 58•. In cases wherein sentence of death has been awarded by a court Sentence ofdeuth mny 
' ) h C d · • h' f. h ffi d · h fi fi be commuted to mart1a , t e omman er-m-c 1e , or t e o cer comman mg t e orcea or the tl'IUlsportntion &c. 

time being at the. presidency to .whi~h the prisoner may belong,. may, instead of &c. ' 

causing such sentence to be camed mto effect, order the offender to be transported 
. for life, for a. certain)er~ of years, _or to _be i~pris"oned, with. or without hard 
labour, for life, or a certain term of years, a!!, to the said officer commanding-in·. 
chief may seem meet. . · · 

. , I _ ~. ol ' ' . , I , , I , ; , · . ' ·, ; · . · 

Art. 59 ••. Oeneral court martial may award. imprisonment, with or without hard· General cou~t martini 

labo~•r, in any, p~hlic priso.n or other plac.e which the, C?mmander.in-chief at the ::::~t~'::~~~~~l:'~~; •. 
pres1dency to wh1ch the pmoner may, ~dong shall nppomt, on any non-commis- viour or nrglect of 

sione~ officer or soldier. for. misbe~aviour or ,neglect of duty, according to the duty. 

nature and degree of the offenc~; and, may, in addition to any such punishment, 
adjudge a· forfeiture of: all claim to pension on discharge, which might otherwise 
have accrued to such non-commissioned officer. or soldier from the length or 

·nature of his service; provided; that no' soldier who has- undergone the punish· 
inent ofimprisonment with hard labour, under the sentence of any court martial, . 
shall. be capable of being re-admitted into the· r~nks, or' 'rece!ving pension on dis7 charcte. ., , .. ··~ ..... 1·: ~ ~r .. 

. . b ! ,,1 , I , • . I, 

· Art. 6o. Trials by court martial may be carried on between the hours of six in Jiours of sitting. 

the mprning and four in the afternoon, and not otherwise, . except in cases which 
may reqi1ire an immediate example. -. · · . 
· ·Art.' 61." At all 'courts martial the· senior' officer shall sit as president, without ~enior officer to pre-

b .' • db · stde •. emg so appomte y ~arrant. · . · · · · · . 
' ' ... ' . . ' " 

Art. 62. At all re<rimental or other inferior courts martial an European officer Atallinfcriorcourto 

f I h fi 
0 , d' • h • • h ffi martial aa European o not ess t an ve years stan mg m t e serv1ce, except Ill cases w ere no o cer officer to superintend. 

of that standin" may be available, shall be appointed to conduct the proceedings, 
and on the for::.ation of the court shall take and administer the several oaths pre-
scribed in Article 63 of these rules and articles; in case of the unavoidable absence 
of an interpreter, the superintending officer shal! also take the oath prescribed the 
interpreter in the said article. 

Art. 63. An interpreter, if practicable, shall be appointed to all native courts An !~terJJrcter to b~ 
' b f h h • d d • d' appomted to all native martial, and on the assem ly o t e court t e JU ge-a vocate or supennten mg courts martial. 

officer shall administer to him the following oath :-

Oath, 
.~ I, A. B., swear that I will faithfully interpret' and translate the proceed- Oat~ to bo takrn by 

ings of the court; and that I will not divulge the sentence until it shall have themterprctcr. 

585. • D 3 been 
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. • Oath to be taken by 
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W'itnenes to be o .. 
mined on oath or eo
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Persors not amenable 
to r.::lilH.ary authority. 
bo\• tlummoned. 

How pnnlshcd !or DDt 
attending, or for per
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been approved or published ; ami further, that I will not disclose or di:covcr 
the vote or opinion of any particular ~c~ller of the court! u~less requ1rcd to 
gi\·e evidence thereof by a court of JUStice or court mart1alm due course of 
law. 

• "-So help me dod.'' 

. The judge-advocate or superintending officer shall then. cause the followin~ d~
claration to be made by each member, on oath, accordmg to the tenets of hts 
religion:-

" I, A. B., do swear that I will duly administer justice according ·to the 
articles of war, without partiality, favour, or affection; and if any doubt 
shall arise, then according to my conscience, the best of my understanding, 
and the custom of war in the like cases ; and that I will not divulge the sen
tence of the court until it shall be appro\·ed of or published; and further. that 
1 will not disclose or discover the vote or opinion of any particular member 
of the court, unless required to· give evidence thereof by a court of justice or 
a court martial in due course of law.'' ~ · · . 

The• following oath shall then. be administered by tbe interpreter to the judge
advocate or superintending officer:-. 

" I, .A. B., do swear that I will not disclose or discover the vote or opinion 
of any particular member of the court martial, unless required to l!h·e evi
dence thereof by a court of justice or a court martial in due course of law. 

" So help me God." 

Provided, that it shall not be necessary to re-administer these oaths on the 
commencement of fresh trials before the same ,court. 

Art. 64. All persons who give evidence at a court martial are to be examined on 
oath or solemn declaration, according to .the tenets of their religion. 

Art.' Gs. I~ all cases where persons required as witnesses before a court martial 
may not be amenable to military authority, the judge-advocate or commanding 
officer shall transmit to the magistrate within whose jurisdiction the witness may 
reside his summons for the attendance of such person, and the magistrate shall 
enforce obedience to such summons. 

Art. 66. Any person La~ing been so summoned refusing or neglecting to attend, 
or who attending shall commit wilful and corrupt perjury, shall suffer such renal
ties as may be in. force against a person .so offending m any. court of civi judi-
cature. · ·· · 

PersoM not ameaoble · Art. 67. Whosoever&not being amenable to the articles of war, shall refuse to 
};: the r:fcl~: he "t- be examined on oath, and the court shall be of opinion that there is no sufficient . 
t:':.:~.:,;= reason for such refusal, such person shall be forwarded, with a written statement 
gtstnte ordlstrict. by the judge-advocate or- superinten-ding officer, to the civil magistrate of the dis-

trict, who shall certify the propriety of exempting such witnesses from the oath, 
or if otherwise, shall proceed in the same manner again£t him as if such refusal 

-·had occurred in the civil court. . . · · 
~ . ' ' . 

IIindoos exempted Art. 68. In the case of a witness of the Hlndoo persuasion bcin" exempted from 
~::c~t.~~=~~u!': taking an oath, the following declaration shall be subscribed by hlm previously to 

· his deposition:- • · · . . 
Declaration. · " I will faithfully answer according to the truth such question~ as may be 

put to me by the court in the cause now before the· court; I will not declare 
anything not warranted by the truth; if I declare anything not warranted by 
the truth I shall be deserving of punishment from lshwar." · 

l!u,ulman• exempted And in the case of a Mussulman witness so exempted the followin" declaration 
frorn taking Bll oath to } }] b b . b d b h" • J h" d • • ' o 
•ulncrihe a decl.,.. s Ja e su sen e y liD previOUS y to IS epos1t1on :-
~··; ,. "I sincerely promise and solemnly declare, in the presence of Almighty 

ec arun. God, tha~ I will faithfully and without partiality answer .according to the truth 
any questions that may be put to me by the court respecting the cause now 
before the court." 

After the witness, whether Hindoo or Mus~lman, has given his deposition he 
is to subscribt! the following declaration:~ ' 

"I solemnly declare in the presence of Almighty God, that I have faith
fully, 
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fully, and without partiality, answered accordin;; to the truth the questions 
put to me by the court respecting the cause now before the court." 

No.II.-Part 1. 
Artie irs of \\'a:. 

.:\rt. Gg*. \Vhenevcr any officer, non-commissioned officer, or soldier, shall omcm,non-conuui .. 
commit a crime deserving. punishment, he shall by his commanding officer be put •ioncd ollicw, nnd 

L." • 11ohHcrs, nmy be placed 
in arrest, if an officer, or if a soldier be confined, until he shall be either tried by in arrest or conflucd. 
a court martial, or shall be lawfully discharged by a proper authority; and no 
officer, or ~oldier, who shall be put in arrest or confinement, shall continue in his 
confinement for more than eight days, or until such time as a court martial can he 
convt·niently assembled. 

Art. 70*. No commissioned officers shall be tried by any but a general court 
martial. ' 

Art. 71•. \Vhen a commissioned officer shall be convicted before a general 
court martial of any offence for which he may be sentenced at the discretion of the 
court, such officer may be adjudged to be suspended from rank, and pay, and 
allowances for a stated period, or to be placed lower on the list of his rank by an 
alteration of. the date of his commission, thereby losing the corresponding benefit 
of length of service, and the court shall in every such sentence specify the extent 
or degree of suspension or reduction which they sliall so adjudge. 

Commissio1wll officers 
amenable to gcucrul 
courts ruortiul ouly. 

Commissioned officers 
to be at1judgcd to sus-
pension or to loss of 
rank. 

Art. 72 111• The commanding officer of every station, cantonment, garrison, detach- :Commanding officer to 
mcnt, or regiment, may assemble courts martial, accord in!! to the n_ature of his com- aosemLie inferior 

~ ...... courts martini. 
mand, composed of native commissioned officers, for inquiring into such disputes or 
criminal matters as may come before them, and for inflicting punishments for small 
offences ; but no sentence shall be carried into effect until the commanding officer 
shall have confirmed it. 

' . 
Scntenee to l)c c1:n~ 
firmed by the com
manding ofHC('f prc
vioua to execution. 

Art. 73· No officer in detached command of less than four companies shall· Noof!iccrcommand
carry into execution any punish. ment awarded by a court martial held by his order, ing 1"' thau four cnm

panles to confinn the 
until the sentence shall have been confirmed by the officer commanding the regiment· oeatence or. court 
to which the offender ?elongs, exce~t when an immediate example is necessary. martial. 

Art. 7 4 *; No regimental or ot~er inferior court martial shall consist of less than 
five officers, excepting where that number cannot conveniently be assembled, when 
three shall be sufficient, of whom the senior officer shall be president. 

Inferior courts martial 
not to consist of less 
than five officers. 

Art 7 5· A .non-commissioned officer may, by the sentence of a court martial, be Non..:ommissinncd 
reduced to serve as a private soldier or a havildar may be reduced to the Tank of officers punished with 

, , , d ffi. ' ld" [ d) . l I' f loss ofrauk,&c. &c. natck, or a non-commtssione o cer or so ter may·be pace ower m t 1e 1st o 
the rank which he holds, with proportionate loss in respect to length of service, 
such loss to be distinctly specified in the sentence, and to be restorable by the Com-
mander-in-chief. · 

A~t. 76 111, A. r~gimental orother inferior court martial may award imprison- Imprisoumcnt award
ment for any period· not exceeding four months, and impriso~ment with hard ~~t:3.lnrcrlor coart 
labour for any period not exceeding two months. . · · . · . 

Art. 77'~~. It ~hall be competent to any court martial to sentence any non·com- stoppages, not excecd
missioned officer or soldier to be put under stoppages, not exceeding half his pay · Jng J,ulf·pay and allow-

"' ....... ances, mny be awarded 
and allowances, until any loss or damage occasioned by his negligence or mis- by scutence of a court 
conduct be made good, such st~ppages to be sentenced in addition to any punish- . martiul. 
ment which the court may'.be competent to award. ' · 

• 
Art. 78"". ·It shall not be compettnt to any court' martial to sentence a non

commissioned officer or soldier to be flogged,· but camp followers oot above the 
condition of menial servants or labourer~, shall be 'liable to corporal punishm1mt 
not exceeding 1 oo lashes with a cat-of-nine-tails. 

Corporal punislnnent 
to be awarded to camp 
followers only. 

Art. 79*. In cases of light offences a commanding officer may, without the, Commanding ?mccr 
· · f · J d d "11 d d • d ruay a word drill or mterventwn o a court martta, a war r1 or extra uty, not excee mg 15 ays; . extra duty. 

and neither of these descriptions of punishment shall be awardable by sentence of. 
a court martial. ' 

Art. So*. No non-commissioned officer sl;all be reduced to the ranks but by the 
sentence of a court martial, or the special order of the Commander-in-chief. 

Art. 81 *· If ary officer, non-commissioned qfficer, or soldier, shall think himself 
wronged by his s~perior or other officer, he is to complain thereof to the co_m-

585. • D 4 mandmg 

Non-commi~sioned 
officerA, how to be 
reduccll. 

An officer, nnn-com
DJissloucd ollicrr, or 
Boldicr1 cou~itlt•riug 
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},ims.lf~rong«l byb_i• mandin" officer of his troop or company, by whom, ifthe griev~nce be not rcdress_ed, 
""1;':'"'• may codmJ•Iain 511ch offi"'cer no11.commissioned officer, or soldier, may complam to the commnndmg 
IO ul5 ClllDID8U lll~ t • • • 

vffim. - officer of his regiment, who is hereby r~quired to exam me mt~ such c~mplamt or 

No re.-.on to be tried 
N"COnd time for same 
()£renee. · 

I.lmit<ltion of liability 
to trial. · 

Courts of requesL 

·remit it to superior authority, as the circumstances may rcqu1re ; ~ut •.f the com
plaint should appear to be frivolous or groundless, th~ party pre~errmg 1t sl!all be 
liable to be punished by the sentence of a court martial, accord mg to the cucum-

. stances of the case. · . 

Art. s:z•. No person being acquitted or convicted before a court martial of any 
offence, shail be liable to be tried a second time by the same or any other court 
martial for the same offence. . 

·Art. ss•. No person shall be liable to be tried or punished for an~ oficncc against 
these rules and articles, which shall appear to· ha\·e been comm1tted more than 
three years previous • to the order directing the assembly of the c.ourt mar~ial 
·whereby he is to be tned, unless the person accused, by reason of h1s abscntmg 
himself, or some other manifest impediment, shall not have been amenable to jus. 
tice within that period, in which case such person shall be liable to be Vied at any 

. time not exceeding two years after the impediment shall cease. · 
• 

Art. 84 •. Actions of debt, and personal actions against· commissioned officers, 
non-commissioned officers; soldiers, or other persons subject to these rules and 
articles, shall be cognizable before a court of requests, composed of military officers, 
and not elsewhere, provided that, within the Company's provinces, the \·alue bhall . 
not exceed 200 rupees, which court the commanding officer of any station or can
tonment is hereby authorised and ·empowered to· convene ; and ·.the said court 
shall, iu all practicable cases, con~ist of five commissioned officers, and in no 
instance of less than three, and the president ther~of shall, not; be' un~er the rank 
of subadar ..as :superintending officer, of not less than five years standing; ·and im 
interpreter to be attached to .the court., : .. : . '• · .- · ' · . , · · :I • • • • • · 

Every witness before any such, court shall~ be examined on oath. or solemn 
declaration, the interpreter and. superintending officer. shall be duly sworn, ils is· 
prescribed in Articl~ 63, and the president and members shall take the following 
oath·- ,. . . • _ · . · ~ , , ' • ,. • I , , . . I ' , 

" I, A. B., swear that I will duly administer justice, according t~ the evi
de':'ce in the matter that shall be brought before me:", _' · · ' . , . '~ . ; 

Aud 1t shall be competent for such courts,' upon findmg any debt or· damage 
due, either to award execution thereof generally, or to :direct. that the whole or 
any par.t thereof sha.ll Le stopped,_a;-d paid over to the creditors, ou~'!>f any,p~y 
or pubhc mon~y uh1ch may be comm~ to the debtor, after due p~OVISion for h1s ' 
necessary subsistence and equipment m the •current'or any future' month; and in· 
cas.e executi.on shall Lc aw~rded generally, the debt, if not paid forthwith, shall be 
le~Ie? by se1zure and .P':lbhc sale of such of the deb~or~s, goods as may be found 
\\'Ithm the camp, garrison, or cantonment; under a wntten order 'of the command
ing officer, grounded on the judgtilent of the court; and the goods' of the debtor if 
found within the limits of the garrison or cantonment to which the debtor shall 
belong, at a~y su~sequent time, shall be ~iable to be seized and ~old, in satisfaction 
of any ~e~amder .of. such debt or damage_; and if s~fficient goods shall not be 
found w1thm the hm,Its of t~e camp, garnsoo, or cantonment, then any public 

. ·money, ?r ~ny. su~ not exceeding the half-pay accruing to the debtor, shall be 
stopped m hquJdatJOn of tiUch debt or damage; and if such debtor shall not receive 
pay ~s an officer, Ol' soldier, or from any public departme[)t, he shall be arrested 
by hke order of the· commanding offict:r, and imprisoned in some convenient. 
plact: for the space of two months, unless the debt be sooner. paid. · · 
· Beyond the Company's territoril;'s the.claim may be limited, but if it exceeil 

1 ,ooo rupees, the co.urt shall be composed of European officers, but shall not be 
c.ompetent to a1~·ard 1mprisonmen~, in ~ase of non.satisfaction of claim, exceeding 
s1x months, or m case of non-satisfactiOn, combined. with fraudulent and dishonest 
conduct, two years. • . r. . ' . ' . ,· 

SECTION IV. 
· Effects if the Dead_. 

l:iTi::.cl~ r.f d~ca811:1 
eomu.i!ioitmcd officerl, 
JU)IJ•COill 111 i ~<~ioncd 
o:til"t·n, loldikr:41 and 
puLJ'c !t:rvant'!l. 

Art: 85. When any commissioned officer, non-commissioned officer, or soldier 
or any person receiving public pay; drnwn by an officer in charge of a publi~ 
department belonging to the army, may die, or be killed in the service, the com-

. • manding 
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manding officer of the regiment or party, or officer in charge of the 'department, Articles of War. 
shall secure his efrects, &nd direct an inventory thereof to he taken, a duplicate of 
which is to be lodged in the office of the adjutant· or officer in charge of the de~ 
partmcnt. · · 

Art. 86. If there be .no executor on the spot appointed bv the deceased, the nulcs to be observed 

cfrects are. toLe jJubli~y sold, the commanding officer of the ·regiment or. party, ~fl'!~~.d~fPt~:~o~t:::ed 
or officer in charge of the department, after discharging the debts of -the deceased, if no executor b•e ~n ' 

viz. the expense of funeral ceremonies, his debts in camp or quarters, and regimental the spot. . 

debts of every description, shall account for the residue to the heir or heirs 
declared by will, whether writtell' or verbal, or in failure of such, to the legal repre-
sentative of the deceased; and in the event of no executor, heir, or other repre-
sentative of. the deceased attending and establishing ·his claim within 12 months 
from the date of the casualty, the amount in the hands of the officer having charge 
of the estat? is to be remitted to the gener11l treasury at the presidency. 

.. 
SECTION V. 

Relating to theforegoingArticles. 

• 

Art. 8i. 'All pe~sons. serving with any part of the army and receivmg public All persons serving 

d b · fli • b f bl' d • • h withanypartoftho pay rawn y any o cer Inc arge, o a pu 1C epartment appertammg to t e army,&c.aretobe 

army; and all suttl~rs, camp.followers, and. other persons attached to the army or go~emed by these 
• • k' I' l"h d . '·t• b h II b b" articles and be gammg or see mg a 1ve 1 oo .In a m1 llary azar or cantonment, s a e· su ~ect amenable to trial by 

to these rules and ar.ticles; and amenable to trial by court martial, according to the court• martial. 

rules and discipline of war; provided thlit no person above the condition of menial 
servant or laboure.r shall be liable to be sentenced to corporal punishment. • . . . ' . 

. Art. 88*. Whenever any body of the troops shall be employed where there is 
no court of civil judicature; ony officer1 soldier, or other person amenable to 
Jnilitary law, accused of murder, robbery, or other serious offences against 
person or property, shall be tried hy a general court marti.al, and punished with 
death, or otherwise, according to law. • . 

Art. Sg*. In any place out of the British territories, or of states in alliance 
with the Briti!h Government, where the tro·ops shall be.in military possession, the 
officer commaoding. any . division, detachment, or distinct party, ·may assemble 
general courts m~rtial, which shall consist , of not less than seven officers ot the 
least, f01· the trial of· any person under his command accused of any crime com
mitted against t?e propeity. or. .person .of: any inhabitant or resident at such 
place, or of havmg. committed ,vwlen~e or . any other offence ; • and every such 
court martial shall ha~·c. power. to adJudge any person so accused to suffer the 
punishment herein' prescribed lor the. crime, or offence charged, but no sentence 
passed by such court shall be exec'uted until confirmed by the .officer .commanding 
the iroops ~n ,service to which such di,vision, detachiuent, or party shall belong. 

Art. go. Aud in all. places within the Company's territories' where martial law 
shall have been by due authority proclaimed, the officer commanding the division, 
detachment, or distinct party, may assemble general courts martial, which shall 
consist of not less than seven officers at the least, tor the trial of any person 0\ving 
allegiance to the British Government; who may be taken in arms against the said 
Government, or maliciously attacking o1· injuring the persons or properties of any 
loyal subject, or in any other manner assisting in rebellion; and it shall be lawful 
for any such court martial to adjudge any person so found guilty to suffer death, 
by being hanged by the neck until dead, or to •be otherwise punished as to such 
court martial shall seem· expedient ; but no sentence shall be executed until 
confirmed by the said commandh,g officer; · · · · · ' 

And the commanding officer of every such division, detachment, or distinct party 
is hereby authorised to arrest and detain in custody all persons engaged in such 
rebellion or suspected thereof, and to cause all persons so arrested and detained 
to be brought to trial, and to execute the sentence of all such courts martial, 
whether of death or otherwise, and to do all othe1· acts necessary for such several 
purpo.5es. 

Art. 91 *· Every court martial, as constituted in the preceding article, shall ha\·e 
power to try any person owing allegiance to the government, who shall be taken 

585. · • E m 
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W'hen troops sen·ing 
where there is no court 
of civil judicature,. 
serious offences may be 
tried by general court 
martial. 

General courts martial 
may be assembled for 
the trial of any l"'rson 
accused of any crime 
committed ogalnst the 
property, &c. of an in
lmbitant of any place 
out of the British ter· 
ritories, where the 
troop• aball be in mili
tary pot'session, &c. 

General courts martial 
may be b.ssemblcd for 
the trial of persons 
owing allegiance to the 
British Government, 
who may be taken in 
orms against the said 
Government, &c. 

• 

• 

Persons aiding, &c. 
the enemy, amenable 
to court martial, nnd 
liable to suffer death. 
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• Ne.ll,:._Partt. · . . • · · ·. 
Articl .. ol War. in. arms against the State, or otherwise aiding and abetting &he enemy; and such 

persons so found guilty ·shall be liable to the punishment •or death, by being 
sou •-"'.,. "hanged by the neck until dead, or to transportation : but no aentence passed by 
=~":!'; such court shall \le executed until confirmed bt the· officer commanding the 
-ding. • . troops on· service to which such aivision, detachment, or party·shall belong. . . 

• • • 
p,.;.J. .,_.;,.;"' ·Art. 92. No person amenable to these rules and 'rticle!t shall be a~judged to 
:,..nr:,~".:":ti. auffer death 01 trall!portation except for such crimes as are herein expressly 
.,.._ ~1• declared so punishable; neither ahall any aucb sentence of death or transportation 
::-'..:..:.::... in any case be awarded by any court martial other than a general,co~rt martial. · · 

NiJomuUdawlutiO •. ArL 93; Whenever the sentence or'& general court martial shaU adjudge tralli
~'::!,""!!'J:.- portation, or sentence ·or death shaD be cominuted by .competent authority to 

· • transportation. the Niza~ul Adawlut shall give effect to such sentence or com-
t ~ • muted sentence; on the sentence· being· certified to the court by .the adjutant. 

general, or' his deputy, under the authority of the Comma.nder-in-chief •. 
' ,_ . . -. • - . ' . . f 

llagiitmte"' g;.. . ArL 94- Whenever any sentence of a court martial shall adjudg_e imprisonment. 
~~~~~~ or imprisonment with labour, it sbaU be the dut1 ofany magistrat6 to give force 
...;=:lJ. . to such sentences on the oftender aentenced .to. Imprisonment being delivered to 

• . his custody, and on b~ing fnmi~~~ with 11: con o~ t~e sen~nce by .the. general ~r 
other officer commandmg the diVJ.sion or "bstnct w1th1n whtch the trial IS held. · 

14. • • •• ) •• • .. 

Art. 95•. In every case wherein a. fine 01 pecuoiary compenautio• shall be ~ 
:Judged by 11 court martial, any aJTeai'S of pay Of public money due to tbe offender, 
or any prope~ belonging to him in camp, garrisoa, or cantonment, shall he avail. . 
able, under an order from the officer commanding. for the payment of. the amount · 
10 adjudged. · • .· . · · ... • •: ,, ·. ·•. 1 T· ,. • • • , • ," 

#; • ' -· • • _,;• 

c ;eejcwwl ...,... Ar~ g6•. Any commissioned officer, non-commissioned officer, or soldier under . 
!rao~.::="~ arrest or in confinement, 11Dde~ a charge of any offefne.,_ shall .~,tot be entitled to 
aerimillal ehat&e.oat receive hia full pay and allowances frOm &he day o hia ~mm1tment till the day ·=:=::-• of his return to duty in his regiment, oi.to .the p-arty he. &hall be ordered to joiDt 
,_ 111o ng~moDt. a but shall be subsisted Jll a rate proportioi:Jed to hia rank; and i( be be acqui~ted, 

be shall receive the balance of all aueara of· pay ftll4. ~ancea accruing during 
• 

~ alleer, uaa tom
••i....t.._ •. 
ooldieJDAde ,..,.,_, 
.. fod!it alla!aim"' 
ptllf.lllllollow ....... 

the time of his confinement. · • •, ~t · ,.., , 
' ' ' ' ' ,_ -· I _. I I ' -· .. 

. : Art. 9-tt. Any officer, non-commisaiooed officer~ or soldier who uall be takea 
prisoner by the ene~y, shall forfeit all claim to pay and allowances· during the ' 
period of hia remaining a prisoner, and until he aball· again return to the service i 
when, if he can establish before a coura martial. that lie was unavoidably takea 
prisoner in the course of service, and that he hath not aerved with or assisted the 
enemy, and that he hath returned u. soon u posaible to tbe aervi_ce; he ,shall be 
entitled to receive eit~er the. whole or aach portion of h11 · arrears. of pay and · 
aUQwanees u the .coliltt ;:~arttal ahall award.,. , · · · · . . . · · . - . , - ~ ~ ' ' ' ' . . . . . . -

Art, 98•. :fhe effects ot deserters are tO be publicly sold, and the proceeds, after 
payment of regimental' ..de~ts~· remitted, by the officer commandin'a U.e corps to 
which the deserter'belonge. t<t the gene111l treasury at the presidenc~ _ ·. . . , · 

. ~ ' . - - ~ . 
ctu~atlannot~~JDeD- Art. 99- Persoits pr.of'essing the Christian ;eligion, wherever born, or of what· 
bte "'tloeoe Balet .lllll ever parentage, shall n6t. be amenable to 'these rules' and articles, but shall be 
.AnlcleL · ·• • subject. to the· Mutiny :A.cts and.Articles of War in force from time to time for His 

·· • Majes~y's fo~ces. or for the Honourable Company's troopS, according to the nature· , · 
of thetr services, · . · 

Tb& Boles ~>od Arti- • . Art .. 100. These rules and articles are to be translated into the severallait
cleeJ<>bepubliohed. gudgea of' the-:different presidencies, and the first,. second, and fourth sections. 

'-together with. the following articles, which are marked with asterisks, viz. 54· 58, 
59· 6g, 70, 71, 72, 74· 7.6, 7.7. 78, 79, So, 81, 8:ll, 83, 84. 88, 89·.9'· 95, 96, 971 

· 98, a,re to be read onee 1n SIX 1119n~s at the head of. every reg.ment. troop, qr 
company mustered in the servi,ce ••.• ~. " . . . . · 
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1 Articles of War. .. 
. ' . . ' . •~ 

· From W. H. Macnaghten, Esq. Secretary to the Government. of .India, to 
J. P. Grant, Esq. Officiating Secretary to the Lla'lt Commission. . 

• • .• 1,,_~ • •• • .. 

. Legis: Cons. 
lsi:; February 1838. 

No.8. 

· Sir, . . • ·- • • 
rAM directed by the Right honourable the. Governor-general in Counca to Legislative .. 

forward to you, for_ t~e purpose of being. submitted E~l;act Military Department, 18 Sept. '1s37, No. s6o. 
to the Law CommiSSion, the accowpanywg extract Mmute by the Govero .. r-geoeral, R7 January 1837• 
from the Military Department, and the rules ·which ~uute by Colooel Monson,+ April 1837. , 
accomnanied it for the better aovernment of the•l\Jinute by Mr. Shake~pear, 19. June 1837. 

• r- • . . c • · Letter nom the AsaJ&tant AdJutant-geoeral to Secre· 
na~ve officers and sold1~rs 10 the arones of the East . ta.ry to Gove1'Dllleot, Military Department, 13 Jan. 
lndta Company. . . . · . · . . . , • 183'7, No. 18, Rules and Articles. . · . 
· · 2. The object, I am desired to state, in sending these papers .is · to- ascertain " 
whether the proposed ·.rules contain anything, in the opinion of the Commission, 
(and chiefly as regards their penal provisions,) which is at variance with the 
general principles of jurisprudence, 10 far as the Cqmmission may beeble to judae, 
without reference of ~urse to military considerations. . · . . to. • 

3· It will be ''prop.er, however, that the Law Commission should take into con-. 
aideration any of the views expressed in the minutes of the Governor-general in 
Council as relating t!> penal questions or points of Jaw, as these view& may appear 
to differ frouf the·drllft of the la.w, and whether there ,appear w, be any objections 
to the plan therein adopted of . numbering th~ .different; sections, 'Yithout disti~
~iehing, as usual, the military regulati<ms. from the pen~ ~ctment~ or· articles · 

·of war. ·.,t ~ ·, ~-~ ~ ~~ ~ -,l , -. , ; ;-; . , .• i. .. • :. • • __ • • ~ 

• ~~· ~ OP ~a.:.,l reques~ed 'to ~t~rn, the •original papers herewith se~t, W;itJl' y~ur 
,. .. ·'- .. ' I '1. •. . o._ . ' ' • 

, • . · ... ! . : . .:. IJaVe, """' . . 
.• : Council Chamber; : · · · .. (signed) ~. · TP: ·n: Macnagkten, • · ' 
.; 15 September 1B:if. • .'' ~ • ' · · _ Sei:retary t<Hhe Goveriunent of India. • 

1: : •\ • •• • • •.. i • - - . ., ' - • ' ~ - ~ # 

·' · .:. ~-1 i c; ~-I~:~: , ll ~ - • .,.. I,, !.1°l.(; !. "'! ··t 1 •.. ' 
~.~.. . ;,. Lt.'t\.:. .·~_-..,.-·~·....;•_...,.. __ .._... _______ _ 

~ ,, . ,. .. _. 

,. : . ''' .(~·go.) 't -L·''' '• ·. -~. \", .. :·.:. · ·. · '· ,, . · • • 
' ·From J. IP. Grant, EsCJ- .Officiating .&ecr~tary~ 'Ind~n taw Commission; to B. D. -

6 
~Con~ 

8 ; : Mangles, .. Esq •. Offic1ati~g. Secretary to.tbe 'Government ·of Indi~,. Legislati'!e 1 ·eN~ 1 ~ • 
·' ·Depa~ment.) • · • •.1 :>--,·1· i'.·.:--r :, •·, :- ,. J .· 

' I ~ '' . · . 
8

.= .:it· ...... ,.~.-c ·, ·:..., -~;~-"·· lr> II' t'l' ··- 1 ~ ..... , • .• -. _, 1r ·. · .. ; ·· · · · .. · : ... , , 
: ,' :i.u/4irected'by'the' Law ·cominisioners to· convey to you .the. observations 
·which they have 'tQ otrer 9n the proposed ·articles of war• for .the. native forces of 
the East India Company, which. were ·referred to th~,. by· M~;,: Secretary Mac-

. oaghten's letfer of the '25~h 9f Septep1berla$t. • ~ ·:"'. \'· \ ,. . · 
. • 2. I 11.m ·desir!ild first to 11ubmit t}l?se remarks ;of' toe . Corrimjs~ioners which are • 
of a general 'Qature, aiJd -. ~bt;n .• thQ!Ie. 'Yhicq relate • icz; iJa~tic~~a~ pfovisions J~ the 
llroposed, ~ew, body ~f m,btarJ Jaw• . . . . ,. . : ~ .-~ . 

s-. The PPID!Jlissione!'S observe, .· tl!at in applyi,ng the general principles pf juris
prudence.,to the making 9f.laws for d,le gov~~nment pf armies, tbef' eculia.r obje<;ts. 
of milit1u1, dis~i~line · cannpt safely be fo! a moment leTt. out: o .cq!lsiderati~n. 
The penal' prov1s1ons of the proposed arttcles of war, must be con&ldered With 
reference to those peculiar objects, to the pecuUar duties which, for the· sake of 
those objects, are imposed on soldiers, an.d to the peculiar circumstat:~ces, in which, 

- from the nature' of military service, eoldiel's. are liable to l>e placed ; 'so oonsi~ered, 
· those penal provisions do not appear to . the (Jommis$ioners to be ~n their' general 
· character at variance with 1be principles of J11risprudence, They Jire such as · it 

has usually been . judged necessary t9' C~J~ploy, ·for the purpose of ~uaintaining or~er 
and discipline id' armies. Any pads of .tlieiD of which. the Co,nmissioners· see 
Jeason to question the propriety, will be·pointed out in a subseq~imt,part' or this 
letter, • •·· , · • 

4· The Commissioners doubt whether the arrangement of the proposed articles 
of war is that which, on the whole, it is advisable to adopt. Those articles are 
:arranged in the same manner as the general articles of war for .the Queen's forces. 
There are, however, separate articles of war wade by the Crown, under the autho- See Act Geo. +• _ 
rity of the Imperial Lerzislature, for the East India Company's. European troops, cR. 8

1
1

• andd IAh~t- ·1 
58 ~ a d u es an IIC es 5· E 2 • · n 

• 
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~de under aut.bo.:.an'd 'having~ _the fore: or law in the JtOVemment ofthe Queen'• forces i~ India. 
rity the~ · in all respects, in which they are not at. all a\ variance "'-'ith . the gene~a.l arttcles of 
~ee Artlc!es for ~e war for the Queen's forces. ,. The ftrrangement of .thos~ eepara~ arncles for the 
E==~ •European.,troops" in "lqdia _ii difl'er~nt ft·om that follo)Yed in .tt•~ articles for the 
leC.lll, Article6; royal forces throughout the empire, !lDd the government .oC.Inlita IS _not competent. 
and Anid~ ~r · to repeal, or in any way alter .those separate articles •. ~. ,, -. · ... · 
the QueeD. avrctS, • . 'fi 1 •r b' I • No. , 43• · 5· The armtes of Madras end Bombay are_ ~ove~ed _by ar 1c e1 ~ · w~r, w 1c 1 
• • · • ~ were enacted by the gov~menta of those. pres•dencles, u'!der author1t7 gtve~, and 

!, . · in the manner prescribed by Act of Parliament,· and ll'htch are !U'!'anged m the 
• " same way as the anicles of war for th.e CompanJ'' ~uropean. lrO?P•· · It would 

seem tbat no articles of war flave ever been enacted Ill the presctlbed manner for 
the army of &ngal. •What, in a letter' to; my address, dated' !h~ Jltb '!f. last 
month, from the Officiating Secretary to th~ ~vernmen& ·of I~d1a 1n the m1htary 
departmento is des_cribed as a copy of the ex1stmg rules and art1clea of war for the 
native. troop• of the Ben!!!i.l army. appears to be only a copy, together with a Per
sian and Hindoostanee -:ersion, of a selection 'of · &ucb of the rules contained in a 
former set of. e11icles of war for the. Company's European· troops, as it was, at a 
period now remote, deemed proper to apply to the native troops.· • ·. · · · • • · 

• 6. The Law Commissioners sub'niit;· that it is a question which ma1 be deserving 
of the consideration. of government, whether in any 'new articles of ''far "~'hicb it 
'may be ·_deemed proper to· enact for the native forces, it will not be advisable to 
follow, as is done in the existing Madras and Bombay articles of war; the arrange-

. ment observed in the articles of war 'for the Company's European troops~: . 
. . ' '7· There' is ~D~ther questioi{~}~''reiati~if i~"arrang~mentr; thougti not to the 
' arrangement among themselves of,tberules .com'posing the,prop()sed !ll"licles of war, 

which, in the opinion of the Commissionera •. des,rvea, to . b~. ,considered . br the 
government. It is, whether it 'be advisable j ~0 embody ,in articles .. of war,· 88 is -
done in the proposed new, articles, those pro~isions of, Ia~ which relate to p1ilitary . 
courts of requests,_ t~nd .those ,V(hich. au~horize and .regufate;·:.under certain circum• 
stances, the trial by courts martial of.pffences against i.he ordinary criminal 1aw •. 
The Law CommissiOners think that't would be better t!) keep tbe,provisions oflaw 
upon both o( these subjects separate from lb~ article' of war~. That code which 
applies 'to a soldier •. exclusively as, a &'?ldier,,' ougl~ iQ. their opiniollj, .to be .kept 
distinct from rules relating to ~fi'ences. which ~e ,eommits~ and ,:ontr!if .. which he 
makes, not as. a soldier . but as ~ citizeo:. . . • ·. . . . .I,· ' . ·,'.. :' . . . . ~ . 

. . : •• _, · ,;_. 1 ~.'-• _,. -~ ·•;#, , , ... _ •• ·,H t-t•t. rl•'-1 .tll'l ·' ,•··· Jt'~J Uti .• #.·~ ;__~ 1 , 

t!. I now p1,1>Ceed ~o state. tlui observations which .the .Corumi!sioners see occa-
• &ion to ofFer on particulali provisions in the proposed body qf h,w, 'l: · , . _, . "' · . , . 

. g. ·Article 3 .. •empowers · the ,Commander-iJl·chief ,,'f to•' dis1~ ,C:nninissioned 
ollifers by an order:" .. HithertO. this power. baa been held. :only by government. 
The Law CommissioJ!erll observ~;1 that. ~he propriety of ,the- proposed ,change is · 
questioned by the ltigbt hon •• ihe Goverrior~genel'al, and by other members of the 

. go~ernment. TheiP owo~opinion they do pot hesitate .to say,. is strongly ugainst 
·• the c~ange. · ~he' coll!tx)issi!lhs held. by the ·native officera of tha. Bengal army, 

are _gtven .by the. go\'erpm~trt .of Ind1a ;· those; held by th~ nativ~ «>flicers of _the 
arm~es of. Fort St.,George anll ~Ot_Dbay,· ar~ gwen~ by tQe .governmenta of those 
pr~s1d~nCJes •. T~e La~ Commissioners, thmk .that there would be an obviously 
obJectlona~le ~mal! m th~ system ~r. Indian admiuistration~ if any functionary, 

· however htgh, •11ot h1m~lf Invested w1th the powers of a government, could by a 
llle~e order dep~ive an office~ o~ a . commission given .liy, a government. To 
avo!d toe creauon, or t~e .contmuanc:e of th~ ano~y, by chang!ng the authority 
wh1ch grants the commiSSions, so that no native officer should receave a commission 
from the ~ov~rnment ?f Indi~, or t>.~en ft·om.any of the subordinate governments, 
1s a cpurse o(proceedmg agamst wh1ch the Law Commissioners are sure that they 
need employ no a_rgull)ente ; but that the proposed provision would create an un• 
s~:e.mly nno~aly, 18 far from being, in the opjnion of the Commissioners the most 
":eighty obJe~tions to which it is liable ; on g1·ounds of policy, it seeU:s to them 
~Jgbly expe_dJent that there shou.ld be, ,_as ,there now are, classes of native officers 
m t~e armies .o~ the East India Company, who cannot be dismissed from the 
serv1ce otherwise than by the sentence of a court martial, except in cases which 
are deeme~ such as to call for a special exercise of the authority of government. 

10., ~E'stdc~ t~at the substanc~ of this. article is thus objectionable, in the opinion 
_ o_f the C?mmiSSIOners, the wordmg of at appears to thetn to be wanting in preci
Sion.· It Js.notclear whether by the words" the Commander.in.chief," is meant, 11s 

• • regards 



r, .--. 
') .) 

rc<;~rds the. ~rmic.> of :\[a~ras anu Do;nLay> the Commandcr-in-cLicf of tLc anuy 
of tl1e prcoidcncy,. or the Commandcr-m-clnef of all th~ Company s forces. 

I 1. Under Article ~o, an ullcndcr may be sentenced to transport::ttion for life 
or to i'."pri~onmcnt for a term "hic!I must not exceed fo;tr years. This limitin.~ 
of the Jinpnsonment of four years, \1 hik the transportatiOn is allowed to be for 
life, is in accordance with the course usually followed in the legislation of En,Qland. 
Dut the fcdinj2:S of the people with regard to transportation anrl to imprisolmwnt 
;~r•] widely di ilcrcnt in England and in India. A sentence of imprisonment fur 
lik is practical! y unkno\\'n in England, anu would there uc regarded as far more 
cl nrc tha11 a scntcuce of transportiltion for life. Dut in India the punishment of 
impri.<unmcnt fur life, though it may be true that it would, in most cases, ue 
c.ttcndcd with greater sufl'crings, is not generally looked upon as more severe, but 
r.tthcr as less ,cvcrc t!J,lll transportation for life. And in India, when the bw 
mZ~l-cs an ollcnce punis!JaLle with transportation for life, it usually makes tlmt 
oll'cncc also punishaLle with imprisonment for life. The Law Commissioners 
tl,ink it achisaL!e that the penal provisions of articles of war for the nntivc troops 
>lH,uld Le so framed as in this rc.,pect to accord with the other penal laws of this 
country, tlut is to say, should Lc so framed as to make liaLility to imprisonment 
for lilt! accompany liability to transportation for life. This, I am desired to 
oiJ.<crH·, is done witl1 respect to a great variety of offences, in provisions of the 
proJ'"'ccl articles of war preceding the one which has given occasion for these 
rcm~1rk~. 

12. The Commissioners, however, do not recommend that the offence defined 
in tJ,is article >lwuld he made punishaLle with imprisonment for life ; they would 
rather su~gcst that it should not be made punishilble with transportation. The 
fittest course in their opinion is, to provide by the articles of war the same punish
ment for that offence which is providecl uy the general criminal law for the like 
embezzlement by puLlic servants. 

13. In Article 30 are these words: "shall Le punishable according to the sen
tence of a general or other court martial." In other articles, as well as in this 
one, it seems to be understood that there are certain punishments which il court 
martial is competent to inflict for offences for 11 !Jich specific punishments arc not 
provided by the articles of "ar; but what punishments are within such com
petency does not appear to i.Je anywhere stated. It seems to the Law Commis
sioners very dcsimlcle that any new code of military law which may be enacted for 
the lliltivc troops, should fully and distinctly specify the punishments falling 11ithin 
such competency in respect of each description of court milltial. 

q. Article 38 provides that for con tempts committed in presence of a court 
martial, persons amenaLle to the article of war shall be punished i.Jy another court 
rllartial; and persons not amenaLle to such articles shall be transmittecl to the 
civil m~1gistratc, who shall proceed against them as if the oiTcnce had occurred in 
l1is own court. 

I.~· The provisions relating to persons descriucd as not amenable to the articles 
of llilr, and proceedings to be bclcl in courts not military, if they are to uc en
acted at all, may, the Law Commissioners tbink, uc enacted with more propriety 
in a separate law than in articles of war; and it will at any rate be necessary to 
define more precisely the courts to which it is intcmlcd to give the cognizance of 
cbargcs of the kind stated against such persons. The ComuJi,,ioncr;; ouscrve t!Jo.t 
the :nticlcs of war fur tile Company's European troops, tllC articles of Wilr for 
the Madras army, anJ the articles of war for the llomuay army contain tlre ful
lowing provision: " No pcrwn 'rhatevcr shall usc rncnucing words, si.~IIo, or 
~·csturcs in the presence of a court martial then sitting, or shall cause any disurdct· 
or riot so as to disturi.J tlJCir prucccdin~s, on the penalty of being punished at t!Jc 
di,crction of the :,aid court IJJ,lrtial.'' The articles of WcU fer tLe ltoyal fotcs 
contain tire same provision, with only a sligilt diHcrcncc in tile >vordi.Jg·. 

1 (i. i\rticlc 4i of tJ,c propo:scd law provides for the punishment by courts nur
ticd of JlCrSOllS who, 1rhcn duly SUC'llllOned UCfore a Court llHlrticJI, "shall llut 
attcnt!, or shall refuse to he Sll'orn, or ciiCtllprcvaricatc in givilig· cviJcncc ;" tkrc 
is nu similar pmvision in the articles of ,., ar for the lluyal forces, or in tlJUsc br 

till; Cotllpany's European troops, or in those for either of the native annie; ol' 
.Madras and llombay. Tile Connuissioncrs have furtl1cr to ob,cnc on this pr.J\ ,_ 
>.ion, tilat in so Lu· as it rclat~:s to prevarication, it is opc11 to tl1e ol~jcctioll' to 
trc:ttillg prc\·aricatioti as a separate offence hom pc1jury em the cue l~:lllll, "'"' 
refusal ~to atrswcr 011 the other, which liTre stated on t!Jc part uf the Cot:lCIJ!soio:F ,.,, 

.)0;). E J 1T1 
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Arlklt'$ ofW_ar. in my letter to llr. Secretary Macnaghten, . ~~~. e jt,.. o e~tember 1 37, 

- . 
No. 67• . .. • .~ . . • l · . m fi 
.. 17. Article 53 authorW:s th& Commander7iti.ch1ef,• or comman~mg o cer or 
-thq time bein~ at any presidency, to delegate the powet of convenmg courts mar• 
.lial to any officer. commanding a body or troops,.with the pro_viso, "that when 

• troops of different presidencies are serving together, such dele~tlOD ahall be rnade 
by the Commander-in-chief in India." The Law Commissioners, 'Observe, that 

' the ease of there being no ~·Commander-in-chief of alt the Company'• for~es i111 
• ,Jadia," a ease by no means of rare, occurrenc~, appe~rs tb ha.e beea here over · 

looked. · · ·. · • • · · 
• • 18. Article 84 relate& to military co~rts oC request ; it provides that " actions 
of debt and' personal actions against military pera.on~, &hall be cogni~ble ~ef~re 

· sus:h courf:s! and 'not elsewhere, provided th~, ~~th1n the <?ompany 1 t,emtonea 
the value ht1gated .shall not exceed 200 rupees. · . . . . 

'9· .The Law Co~missioners. beg leave to draw the attent1o~ of the ~~vern· 
• • ment to an important exception, which is made in a eotTespondmg provlsJon, as 

Madra• Reg. 1'. regards actions of debt. in the Madras "R:egul~ions. · ~he exceptiorr is of.suc~ 
sec. 1:1, Act 7· actions "as may be. eogn1zable by the commlSS&rlatoflicertn eharget>f tbe pol1ce f 

. officers of the commiEariat being at certain stations under that presidency placed 
in charge of the police, and invested with judicia.t powers.· . Thi1 exception, the 

. Commissjpners think, ought' to be introduced into the article undet: remark; and 
a similar provision seems to be required with respect to the jurisdiction which, .io · 

. the presidency of Bombay, the superintendent o( military bazara has 'iii case. of 
small debts. The Commissioners further ob&erve, that the Madras J'ulea provide 
ab&olutely that tho value litigated &hall not exceed 200 rupees, while by the 
article under remark that limitation is confined to the ease.bf litigation" within 
lhe Company' a provinces." · The Commisslonen think that even .out of the Com-
pany's territories there ought to be some such limitation~ : '' · · · · · ·' - · · · 

20. Article 88 proVides for the trial by courts martial, ·under certain circum
stances, of peraODJ charged with offences against the ordinary criminal law. . Tho 
Commissioners would suggest that in this article, for the words, •• where there ia 
no court of civil judicature,'' there should be substituted &he words .. beyond the 
limits of the Ea&t India Company'• teiTitories ;" and Jol'jthe words •• ehall be tried,~ 
the words "shall be liable to be tried!' The Commissioners also auggest that tho 
"'ords "with death or otherwise,'' should be omitted. ' . .... · • • · 

21, Article go relates to the powers of courts martial held for the prompt ad
miniatration of criminal. justice in districts· which are the seat of rebellion, and 
wli.ere martial law has been proclaimed.' According to the words of this article, 
strictly construed, any Jlerson owing allegiance to the British Government, is in 
such a a tate of things liable to· be hanged, if he have been taken maliciousl1 injur .. 
log any property belonging to. any loyal subje~, however clear tho offender may 
be from any concem in the ~ebelli~n •.. 'fhis, it may be gathere4 from the context, 
is not .i,ntended ; but. it is desirable that the article should be eo worded as to. 

. bde~ribe .. correctly the ofFences t;or the punishing _of ,which it .is mean~ fo provide 
Ylt ... . .. 

. • • • j.. •• • ' - ' : • . 

22. Article 92 .c.olltnins the following provision: uNo person,amenable to 
these rules and ar~u:l#!B' of. war eha!l be adjudged to suft'er deat~ or transportation, 
except for such crimes as are herem expressly declared so pumshable." Tbat no 
per~on o~&ht t,o be adjudged to suffer death or transportation for any offence 
aga10st military law, unless that law have expressly provided such punishment for 

· that oft'ence, admita of no question; but it is to be retiJembered that under Article 
88, persons amenable to the articles of wur will, onder 'certain circumstances, be 
liable to be tried by courts martial for oft'ences ·for which punishments are pro
vided, not b:f t~a articles of w~r, but by ordinar_x crimin~l·law, what punishment 
they shall be· hable to be adJudged to suffer. FoJ.( th1s reason, as well as on 
ac~o~nt of a~ ambiguity in the me~ing of t~e exp~ession as it stands, the Com
m1ss1oners thmk that the concludmg part of Art1cle 88 would. bE: improved by 
omitting, .as al!""ady snggeste~, the words. ")Vft~ death or otherwise.!' • And at 
any rate, if Aru~le 88 be reta10ed, tbey. are of opinion that. tlie provision above 
quoted fro~ Art1cl~ 92 ought to be modified as to except t~ials under Article 88. 

23. Article 99 1s as follows : " Persons ·professing the Christian religion, 
wh;rever born, or of wh~tever parentag~, shall not be amenable to these rules and 
~rtJcles, ~ut shall b_e subJ.ect ~o the Mutmy Acts and Articles of War in force from 
time to t1me for His MaJesty r forces, or for the Honourabl~ Company's troops, 

• .... · according 
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according to the nature of their service.:" This distinction between Christians and Article& or War. 
men of other religions, &he Commissioners consider as exceedingly objectionable 
in _Pri.nciple, !-nd _as likeiy:·!f. it.were. made Ia~ an~ acted on, to produce great • 
evils .In practice. T~e proytston has probably .been m~e~ed und~r an impressioa 
that Ill t~e Com~any s ..-~!es ,ther~. are

0
no ~ative Chrtsttan soldiers mingled witll 

other native soldters, and .of prectsely the same race and colour. Even if this 
were the'case1 the Commissioners would think the proposed distinction improper .,• 
and ~angerous ; . bqt the fact il!, that at least in the native armies ·of Madras and 
Bombay"· ther~ ttre auch native Christian soldiers m)ngled with other native ' 
soldiers. The.distinction would,· on this account, be the more improper and the. 
more dangerous. . The Commissioners are aware that it is considered by some 
authorities as a distinction inade 'by the existing law. The CommissionersJheuf· 
selves think that opinion, altogether groundless. · Their sentiments «~n it are more 
fully submitted in my separate letter of this date, No. gt; in re~ly 'to Mr. 
Secretary Macnaghten's letter of the gth' Oetober last~ In reference to the con· 
eluding part of the article under remark, 'the Commissioners think it can hardly 
lJC necessary for them to- observe that it is not 'Within the competency o£ the Legis-
lative Goyerrunent· ol In~ia either to restrict or to extend the classes of persons 

. subje,ct to tqe Mutiny Acts or: Articles of War for, t~~ Queen's troops er. the. Com• 
pany s Europejln troops. . · . , · . · 

24. The foregoing observation~· are all w hieh, with reference to the tenor of the 
·, . instruc~ons given them by the Government, the Commissioners see occasiolli to sub· • 

mit pn.the 'Proposed Jlew. articles of war. To prevent misapprehension, however, • 
they ,~esire me to explai._n that they have not understood: it to be the intention of 
Governmenttbat they should thoroughly revise those articles, in respect either of 
the substance or the language, and. tbat: they are·very far from considering them• 
selves as having execu~ed f!Uch a .revision. . · · •· · · ·' · . 
· 25. The original pape~. w~i~b accompanied your letter are herewith returned. • 

' · · · · · · · ··· · . . · ·. I l:ravCJ &c. 
· 'Indian Law Commissidn, .... , :·~···~· ·. •tstgned) · . J .. P. Grant,. 
•.· ~2?!in~ary_x~~8 .. ·;• •.•. : . • . • . , ' · . · ()fficiating Secretary., 

; .,. _ __;.:.__:__"------ -·- ' ' ; . -: .. ,, . . ~ -~ •• > -·· .. ' .' .. . .. _ .... -
. . · . (No. gS.) ... · ·· .. · '.' . · · · ·~ ' ' · . ... .. . ~- ... - . .. . . . ' •, ' ' . .. . ' . 

:From J .. P. Grant, Esq. Officiating. Secretary to the Indian Law Commission, to 
. R. D. Mangtu. Esq. Officiating Secretary to. the Government of India, Legis-

Legis. Cons. 
16 Feb. 1838. 

.. lativo Department,, 1 , • • t . • . . . ,.' . . • · , • . . ' 

's. of' •• -. ~.r •• '· ,. --'• ··-·! •.··. ! . • ' ' ·.. : .- . ' • • 
Ir, 1 .... · .. ·. · 

. WITH reference'to thfl'lgth paragraph of my letter or the 12th ult. on the sub
ject of the proposed articles of war, for. the Honourable Cempany's native armies, 

' I am directed &y the 'Law Commissioners to address you for the purpose· of point· 
ing o~t to the. Government certain provisions pf file Madras ltegulations, which 

. from inadvertence \'fere not taken notice of ip that communication. Those pro
visions were overlooked,' from the circumstance that)he1are not contained in the 
Regulation ('{. of' 1827,1which formally establishes arttcJes of war for the Madras 
natiye troops~ bilL ~n a ~ubsequ,ent enactment, Regulation VII. of 1832, at 
sections :;!1, 41, and 4::!. · .. . . · 

2: Section 21 raise~ the limit of. the value which may be litigated before mili
tary· courts of .the description referred to jn the 19th paragraph of my letter of the 
12th ult. from 2oo to 400 ,rupees; but adheres t~? the principle of limiting that 
value absolutely, wherever the court may be held. The only alteration therefore 
which is required to m'ak~. tho.1tatement in that paragraph quite correct, is the 
substituting of 400 for .200~ • • · ·. 

j. But .by sections 41 and 4~, other means are provided for the trial and 
decisipn .of '8uits beyond· the frentier~.and under the provisions of the latter of 
these sectionB,"s\!.its for any sum~!;low'ever large, may be decided in such situations. 
The Commlssione1'11 think it may be of advantage that the attention of the Govern· 
ment should be drqwri to these provisions before making so great an alteration 
in this part of the existing law as would be effected, in regard to the troops of. 
the Madr11s preside~cy, by the enacting of the proposed new articles of. wa~; 
they also think that 1f, on the other hand,. the Government should determme ID 

sBs. . . . . B 4 making 
• •, ... 

• 

No. 10 • 

• 

• 
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:11 ~ki~~ ne\\' articles of war for all th·~ n!l.~.ve .armic~, to ~~ a limit even beyond 
the frontier to the value liable to be sued. tor m nauve m1htar~ cou1:ts, those pro- . 
. · · f the l\Iadras Re"ulations will descn·c to be borne m mmd when the 

\ISIOnS 0 o r 'd' d' b' h • I.J U question what means ought to be provided 10r dec1 m.~ 1sputes ."' .1e. nnse cyan 
the frontier, respectiog an amount ('r vnlue cxcecdm~ that hmlt, IS under con-
sideration. · 

Indian Law Commission, 
J 2 February 1838. 

I have, &c. 
(si!!Yled) J. P. Grant, 

0 
Officiat_ing Secretary. 

• l\hNuTE by the Han. H. Shakespcar, Esq. dated the 2jth February 183S. 

THE Lecrislative Council havin" come to the determination, on a revision of the 
military code, that it is expedie~t to leave it optional wi~ li witn~~s cx.ami1~ed 
before a court martial to make oath or not to the truth _of Ius dep~s1t10n, .It be1ng 
explained to him that in case of wilful falsehood he \~Ill rcnde~ lumself l1~~lc to 
the penalties of perjury, it is necessary for me,. consistently wuh the opm1on I 
have always held, and continue to hold, to record my dis~ent from the proposed 
rule. . . 

The question has been s? _often and s~ f~lly .d.iscussed, ~nd on every succcSSI\'C 
discussion the general aboht10n of oaths m JUdiCial proceedmg~ has. been so ~trongly 
opposed, that it is unnecessary here to re~eat th~ argumen~ ngamst 1t. I cam!ot help 
thinkina howe,·er that if the measure IS a w1se one, It should be openly and 
broadty'asserted, ~nd not left to the nominal option of the witness, who will, of 
course, on every occasion avoid an ob~igation to which he is uot required to subject 
himself. • · 

(signed) H. Slta/;cspear. ' 
• 

FoRT WILLIAlr, LegislativeDepartment, 26 February 1838. 

(No. 10.) , 
' 

READ aaain extract from Military Department, dated 18th Sept. 1837, with its 
·enclosures;' read also letter~ from officiating secretary to the Indian Law Com.:
missioners, dated the J 2th ultimo and 12th instant •. 

The Honourable the P~esident of the Council of India. in Council having had 
under consideration the papers above specified, and having reverted to the partial 
<:liscussion of the subject which took place when the draft of the new rules ami 
articles was first transmitted from the 1\J ilitary Dcpa!tment, proceeds to record 
the follow in~ resolution :- ·· · · · · . · 

2. His Honor in Council concurs with the Law. Ccmmissioners, that in tho 
new articles of war for the native forces, it will be advisable to follow, as is done 
in the· existing Madras and Bombay articles of war, the arrangement observed in 
the articles of war for the Comyany's European troops. . · · 

3· 1be President in Counci is also of opinion with the Law Commissioners 
that those provisions of law which relate to military courts of request, and thos~ 
which authorise and regulate, under certain circumstances, the trial by court~ 
martial of offenders against the Drdinary criminal law, ought not to be embodied 
in the new articles of war, it being clear that "tbat code, which applies to a sol
dier exclusively as a soldier, ought to be kept distinct from rules relatin<7 to 
offences which he commits, and contracts which h~ makes, not as a soldier b~t as 
a citizen." · , ,' ' 

4· The President in Council is of opinion, that the pO\i·er of deprivinno nn officc1• 

of a com~ission given ~y the Government, cannot with propriety be d~lcgated to 
any functionary subordmate to the Government; that power ought to be exercised 
by the Government itself only upon extraordinary occasions ; nor· can his Honor 
in Council consent to transfer it to other hands than those of the Government 
constituted as it is to control and protect the Indian army. ' 

5· The Government would also reserve to itself the sole power of dismissin"' 
. non-commissioned officers and soldiers otherwise than by the sentence of a cOUI~ 
martial (which can only be necessary in extraordinary cases) at the representation 
of the Commander-in-chief. ' 

6, His 
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6. II is Honor in Council concurs generally with the remarks of the Law Com- Articles of War. 
missioners as contained in these paragraphs; hE' thinks that the words "to be 
transported for life, or for a term of years," should be omitted, and that, in order Paras. n and 12, 

to assimilate the punishment provided by the articles of war for embezzlement Article 20
" 

with that which will probably be provided by the general criminal law for embez· See sect. 3s7 of 
zlement of a like nature by public servants, the words " fur a term which may the proposed penal 
extend to three years" should be substituted fur the words "not exceeding four code. 
years." 

7· The President in Council entirely agrees with the. Law Commissioners in Para. 13, Art. 30. 
opinion, that the new code of military law which it is proposed to enact for the 
native troops should fully and distinctly specify the punishments which each 
description of court martial is competent to inflict. . 

8. His Honor in Council is disposed to prefer the terms of the corresponding Paras. 14 and 15, 
article in the articles of war for the Madras and Bombay armies respectively, as Art. 38. 

9uotcd on the margin, t~ that entered ~~ Article 38 · ., No person whatenr ~llall use menacing words 
m the propost'd new articles.· If the m1htary autho- signs, or gestures in the presence of a court martial 
rities think that con tempts, other than those which then sitting, or shall cause any disorder or riot so as to 
may appear to be included in the article transcribed disturb their proceedings, on the penalty of being 

th · 1 ld b "d rl r II ht t puuished at the discretion of the said court martial." on e margtn, s IOU e prov1 e .or, 1ey oug o 
be specifically added to the enumeration. 

g. Fur this article, the President in Council, concurring in the objections stated 
·by the Law Commissioners "to treating prevarication as a separate offence from 
peJjury on the one hand, and refusal to answer on the other," and being also of 
opinion that refusal to be sworn ought not to be treated as an offence, would sub· 
stitute an article to the following effect: "Any officer, non-commissioned officer, 
or soldier, or any person amenable to the articles of war, who, when duly sum
moned before a court martial should not attend, or shall refuse to answer, shall be 
subjected to fine or imprisonment, or such other punishment as a court martial 
shall award. Any person as above objectihg to take an oath, shall be examined 
on solemn declaration, but shall be liable to the penalty of perjury for ,saying any· 
thing under that sanction which, if he had taken an oath, would have rendered 
him so liable." 

10. Due provision will be made in the Military Department fur supplying the 
omission pointed. out by the Law Commissioners in this paragraph. 

1 l. His Honor in Council is of opinion that five officers ought to be declared 
sufficient to compo~e a general court martial in the Straits of Malacca, or else-
where beyond seas.· · · . . . . 

l 2. The President in Council entertains some doubt whether these articles are 
sufficiently explicit, and the question occurs whethrr a legal or simple majority be 
meant; that is, whether the majority is to be calculated from the number of mem• 
hers originally assembled, or from the number to which they may be reduced in 
the course of a trial. · · 

13. His Honor in Council is of opinion that the oaths mentioned in these arti· 
cles may be dispensed with, in the spirit of Act No. XXI. of 1837, and that the 
articles should br remodelled accordingly. 

14. In this article, the double meaning of the word" evidence" might advan-
tageously be avoided, by substituting for it the word "witness." . 

15. For this article, the President in Council would substitute, "Any person, 
not military, having been. so summoned, refusing or neglecting to attend, or who 
attending shall give such testimony as, if given in the civil court, would render 
him guilty of wilful and corrupt perjury, shall be liable to trial in a civil·court, 
and un conviction shall suffer such penalties as may be in force against a person 
offending in any of the modes above specified in any civil court. 

"Any military person offending in any of the above n10des may be tried by the 
· same court martial, or another to be assembled for the purpose." 

i6. In this article, his Honor in Council would insert, after the words "four 
companies," the words, " or detachmenls numerically equal to four companies;" 
because it is understood not to be unusual for a field officer of artillery to he in 
command of scleral troops and companies bclouging to several different corps of 
horse and foot artillery. 

sss. • 1•' 17. The 

Para. 16, Art. 47• 

Para. 17, Art. 53· 

Article 54· 

Articles 55 and 56. 

Arlicles 6~ and 63. 

Article 65. 

Article 66. 

Article 73· 
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Letter ,.r bw 
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A1t. 83. 

r.tJa. ~1, .·\it. ~;o. 

Parll. 22, .Art. 92. 

Sre 1 ilD. J vf this 
Itcsvlu~ioJJ. 

Article u;. 

T .e;ltc r IJ: L;t w 

Cornrnr<..:. pura. 23, 
.1\ nir:lc: SI'J· 

~l'ECI.\L ltEI'OitTS OF TilE 

17. The Prcsi,]cnt in (\11ll1cil llou],l ~,dd to thi' article," a1HI 'oliLuy C'on:;,,,_ 
mcnt {ur a<1y pc·ri,Hinot c\lTCtli:•:~ :>•' 11n·k,. and!'"' of chim to ;,dditi<>:Ld 1'·": 
for lcn·•th of >'LT\ icT." .. , 

1 S. His !Innur in Council is of opinion tl1at l''rtics I(J'in~ or injminc_: tl., r 

2.rms \,y ~cci,!cnt ou~ht to Lc allo11 cd the option ot' rcplacin_,: c>r n l'"iri11:~ tl" '''• 
\ritlwut king· brow.:.ht to tri,d. 

1 q. The pun·1,j1111cntof llo.:c:in,: b.1vinc: [!lCll ab_o!i,!Jcd i<~ tl~r· r;~nks~1f tllcl!atir,· 
arm~·, ami i11 the cri1ninal courts under the prc~ttltn_cy ol 1 t>rt _\\ d!l.un, lor tl,,· 
\vor~t otll-nces cummittcd l•l' the worst ci.~Cscs ol ~ouL·ty, a11d ''' 11 1- l''"!"'''d t,, 
abolish. it throu;.:_hu."t the Cu1up:my's territories. in I:rdi:~, 1\lrcl_r a ~t·nLr<d j•lll

1
.1 

cuJc Joan,]e,! on t11.1t suLiu1tlcd IJ\' the L.1w Conl!ut,,!olll ro, h lllllo.luu d. t., 
Pre,{dcnt in Council cannot s:111cti~n a law authorizilr.c: its inlliction llj><dl Ll'''i' 
fol!ollcrs, until tile most con,incin:~ proof l1e ali(,n\cJ that di,cij>linc L.llln•,t !..: 
prcscn·cd by any Nhcr mode of puni>llllllnt. 

~o. His lirnwr in Council is of op:nion that conrmandin; oll'll·trs ''"'ul,! L 
c:rij>OIIcrcd to intlict !'[lCcilied minor puni,luHcnts, lJL·>i<!n nlLl d1dl ;l!Jd t '''·' 
dutv, >nch ns conlincmcnt in the :.:uard, or other authon;cd pL:cc, not C\Cl t ,!.,,_: 
tln(e days, "ithuut the intervention of courts marti:d. 

~1. The Presiclcnt in Council is of o:linlon that the po11 < r of n·ducin..: '"•"
com'r'i"ioncd oll'1ccrs to the ranks ~hou!J Lc nstcd >olcll· itr e<>11rh m.rrti.d. 

~2. This article should l1e modified to r;lcC't the <u;:;c-tiun uf the J.:,,,. (\,lll

mi,sioncrs contained in tiJC first part of l'ar;1~rap 1 1 I~J. TLe l'r"idcnt in ('·""'ul 
is of opinion t!Jat the maximum amount of dtiJt c:o~niz:rl>le by cou}h of lt<J'" ·L
"itltin _tl1e C>n1pany', provinces short!d [,c rahed trom ;'I"' rupee<\"; l'r"P"''.I 1:r 
the article) to 400 rupees, as "l'pc:rrs, from tl1c Law Cutlliiii"Hllltr' It ttt r td !I.e 
12th in-tant, to have IJCen already done at .\Iadra;-, by ~tct. :21, ltc:.;ulati<JII \'II. 
of 1832. Of the c"dc of tl1at prc.<idcncy, his Honor in Council doc' not tl.in!; 
:hat tJ,e, e ou~!,t to l>e any limitation in amount out of tl1c Company's ttnilorit '· 

23. IlaYine!; comidcrcd tire su2·~c•tions of tire Law C.Jmmi>•ioncrs upon tl1i.< 
article, t!te Prc:.idcnt in CoUIICi! i> of opiniun that it requires 01rly the tt.!lo11 ill:! 
modifications, 'iz. the insertion of the \lord " Briti,lt" Ldure "court of ci1 :I 
judie;,turc ;" and the <uu"titution of tire \IU!tl•, ",!,all be li,rule to be tried,'' for 
"slu!l Le tried." 

24. The 11ordill;; of this article ou.~ht to l>c aniCIHkd in tl1e manner prol'(J" d by 
the Law Commissioners in the paragraph cited on t!.c mMgin. 

25. The anomaly pointed out by tire Law Ct>~llnri.<.,iont rs in tl1c latrcr end of 
this pur;1;;raplr, 11 ill be ~-:ot rid of, tl1e l'nsitlcnt in Co11ncil remarks, l>y the ;!lloption 
of their su;;.~t:.tion, that t!JOsc provi.,iom of law wl1ich alrlillll'iLe and IT"lll.itl', undc·r 
certain circumstances, the tri~l by courts martial of oikndcrs :1;:,ain.-.t

0

tLe ordinary 
crilllinal bw, should l1c ~cpurakd fi·o1n tl10sc articles 11 \,iclt arc strictly articles of 
11 ur; tl1e word "5peeilically" sl10uld be suLstitlltecl for "cxpr-c,sly." 

~G. Ilis Ilonor in Cou_ncil lras so~JC doubts in re;;ar<l to the expediency of tlris 
art·.tlc, :1s rt relates to pnvalcs, spec1ally umler tl1e presidency of l\Iadr:ts, 11 here 
the scpoys arc mnally ucco1npanicd by tl1cir families, and are understood oeldonr to 
li;e on lc.ss than tlrcir full pay. 

2i. Tk President in Con neil docs rwt tl,ink that any discretion should Lc left 
to tl1c. court rna_rtial, u.nder the circunrstar_,ces for 11 hich this article provit!cs; if 
tbc pn-omr sat1slactonly prove all tl1e poliJ!s rc'luircd tor his justification, Ire is 
l'!Uit:tLiy t·ntJtkd to the IIIJ(Jie ol his arrears; if utbcr11isc, be ought to forfeit tl1c 
\\lrulc . 

. 2S. Fu~ t!,is, article, f(Jr the oLv_ious rc;bons slated by tl!c Law Cornmi'.>ioner:;, 
lils llonu1 Ill Counc1l wuultl sub,tltute (tl"'uglt tlw new artie!~ ougltt, pro!J:rbly, to 
Lc 11rscrtcd at or ncar the corn!nCIICcmcnt of tlw rules), "Th:rt all person,; >c~vi 1 rg
ll 11h n:JliVl' corp.', <'XCCJ>t ;,ucb person-; as are aurcni!l1le to tl1e rules and articles of 
'·' <<r fr,r tfr•: better .~·,vcrnrm nt ut the oflic~rs and soldiers in the ocrviec of tl>c East 
Jr,rJi:, Co'" I""'.':, Illadc l•ytl1•.: Cr'''''"• un<ilr thr: :•uth<llitycftl:c lirlpcrial Lt·"i,\aturc, 
•!::til IJ'c ''''•lfl<il,!c to tl,c,c llllc> ar,d article:,.'' " 

()a!< 1 ctl, tlt,:t" COJ'Y uf tLi·, ">r.!<lli<,ll, a:HI ol tLc corr>:·]"''"l'lll'C n.-!11 1 the Law 
C(JI:II!li: <t(lll('l:-:, 
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Commissioners, be transmitted to the Military Department, in reply to the extract Artich·s of War. 
received from that department, under date the 1 Sth September 1837; and in order --
that measures may there be taken for remodelling the rules and articles in con-
formity with the sentiments of the Legislative Council expressed in this Resolution, 
ordered also, that when the rules and articles are al!ain, after being so remodelled, 
for"·arded to this department, they be accompanied by a memorandum exhibiting 
all the points of difference between the proposed rules and articles, and those for 
"hich it is inttnded that they should be substituted, and also indicating what 
matter is altogether new. 

Ordered, that the original papers be returned. 

(No. 358.) 

ExTRACT from the Proceedings of the Right honourable the Governor-general 
of India in Council in the Military Department, dated the 25th September 1837· 

READ a letter from the adjutant-general of the army, No. 278, under date the 
16th ultimo, bringing to notice, in continuation of former correspondence, additional 
references that have been maue to his Excellency the Commander-in-chief, relative 
to the punishment of Christian drummers and musicians attached to native corps, 
and conveying his Excellency's request to be informed in what manner this class 
of soldiers is to be dealt with. 

Read also the adjutant-general's letter, No. 116, dated the 13th of April last. 
Resolved, that the aforementioned letters from the adjutant-general of the army, 

with a copy of the answer thereto given, and the whole of the previous corres
pondence, be sent to the Legislative. Department for consideration, with reference 
to the draft of rules and articles for the native soldiery, transferred on the 18th 
instant to that department, and to the circumstance noticed by the judge-advocate
general in Lis letters,,Nos. 563 and 322, dated respectively the 2d November 
1835 and tgth December 1836, viz. that the Christian drummers attached to 
native corps may or may not be British subjects. 

Ordered, that a copy of the foregoing Resolution, with all the papers therein 
referred to, be sent to the Legislative Department for consideration and the neces-
sary orders. . · 
· Ordered, that the correspondence in original be returned to thi.s department. 

(True extract.) 
(signed) lV. Casement, M. G. 

Secretary to the Government of India, Military Department. 

(No. 357·) 

From W. Casement, Major-general, Secretary to the Government of India, Mili
tary Department, to the Adjutant-general of the Army, Head Quarters. 

Sir, 

Legis. Cons, 
~6 Feb. 1838. 

No. 13. 

Cons. 19 Sept. 
1836, Nos. 14-18, 
Cons. 5 Dec. 1836, 
Nos. ~2-25.~8-31. 
Cons. 9 Jan. 1 ~:n. 
Nos, to, 11. 63-
65. 69-71. 

Legis. Cons. 
26 Feb. 1838. 

No. 14. 

I AM directed to acknowledge the receipt of your letters, Nos. 116 and 278, Military Dep. 
under dates the 13th of April and 16th ultimo, and to state in reply, for the infor-
mation of his Excellency the Commander-in-chief, that the Governor-g,eneral of 
1 ndia in Council deems it inexpedient for the pre~ent to publish or sanction the 
publication of any order disturbing the existing arrangement for the trial of 
Christian drummers attacbed to native corps. 

2. The case of these drummers will be brought to the notice of the Legislative 
Department, in which the draft o( revised rules and articles for the native troops is 
now under consideration. · 

3· In the meantime it will be sufficient to provide against the award or infliction 
of corporal punishment in this presidency, an object which, in the opinion of his 
Lordship in Council, would be most comeniently efl'ected by informing the com· 
111anding officers of divisions, and stations, and of nath·e corps of the Bengal army 
only,. through the medium of a circular from your department, that corporal 

585. • F 2 punbhment 
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Articles of\\'ar. punishment by the lash is not among the punishments that may be awarded by 11 

Ltgis. Cons. 
116 Feb. 1838. 

No. 15. 

court martial to Christian drummers or musiciau~ attached to any branch of the 
nati;e army. 

I am, &c. 
(signed) lV. Casement, 1\J. G. 

Secretary to the Government of India, Military Department. 

Fort William, 25 Sept. 1 83;. 
(True copy.) 

(signed) W. Casement, l\1. G. 
Secretary to the Government of India, l\Iilitary Department. 

(No. 357.) 

From W. H. lllacnoglzten, Esq. Secretary to the Government of India, to J. P. 
Grant, Esq. Officiating Secretary to the Indian Law Commissioners. 

Sir, · 
Le:;islath·e. IN continuation of my letter, No. 343, to your address of the 25th ultimo, I nm 
Extract, lllilitary Department, 25 Sept.1837, No. ass, directed by the Right bon. the Governor-general 

with its Enclo~ure to tbe Adjutant-general. of India in Council to forward to you, for the pur-
Letter fro~ AdJutant-general of tbe Army, 16 Aug. pose of their bein(J' submitted to the law Commission 

1837, wnb one Enclosure. . <> • • • ' 
LetterfromAdjutant-generalohheArmy, 1aApr. 1s37, the !lceompanymg ~ngmal papers, _as _per margin, 
lllilitary Cono. 19 Septtmber 1836, No. 14 to 18. relative to the pumshment of Chnstam drummers 
lll!litaJy Cons. 5 Dec.1836, No. 2'l to 25, and 28 to 31. and musicians attached to native corps. . 
:MilitaryCons.gJan.1837, No.1o& 11,63 to65,6gto 71. 

Legis. Cons. 
26 Feb. 1838. 

No. 16.' 

2. You will be pleased to return the original papers with your reply, 

I ha.\·c, &c. 

(signee!) JV. IJ.lllacna/{hten, 
Council Chamber, g October 1837. SecY to the Govt of India. 

(No. gt.) 

From J. P. Grant, Esq. Officiating Secretary Indian Law Commission, to 
R. D. Jlfangles, Esq. Officiating Secretary to the Government of India, Legis-
lative Department. . 

Sir, 
I Alii directed by the Law Commissioners to acknowledge the receipt of 1\Ir. 

Secretary Macnaghten's letter of the gth of Oct(jber last, referring to them, as 
connected with the subject of the proposed articles of war, a variety of papers 
recorded in a discussion which has taken place respecting the punishment of 
Christian drummers and musicians attached to native regimeqts. 

2, The remarks of the Commissioners on the proposed articles of war are sub· 
mitted to government by a separate letter of this date to your address. On the 
subject of the papers above acknowleged, the Commissioners. desire me to offer 
tht> following observations :- · 

3· Two principal questions appear to be raised in these papers, one is whether 
the government of India has the power to exempt Christian drummers and musi
cians, attached to native regiments, from the punish.uent of flogging; the other, 
wl.etbcr that government, by the orders which it has issued, has certainly granted 
that exemption to such drummers and musicians.. It is agreed on all hands, that 
the government both has the power to grant, and bas actually granted, that ex
tmption to the native 1\'Iussulmen and Hindoo soldiers of its armies. 

4- The Law Commissioners can perceive no ground for the opinion that a 
man's religion determines the.question whether the government has the power to 
exempt him from being flogged; that the government can grant the exemption 
if he is not a Christinn, but cannot grant it if he is. Neither those Acts of the 
Imperial Legislature, from which the govemment of India derives its powers, nor 
the Military Act, nor the Act for the government of the Company's European 
troops, make any distinction between Christian and men of other religions. The 

distinction 
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distinction which is made by Parliament, is between the European troops and the 
native t_roo(.'S• And even this distinction !~as ref~rence only to the authority of 
the lcg•slauve, not to that of the execut1ve government of India. It amounts 
to ~his, that the government of India ~an make l~ws for the discipline of the 
native troops, but not for that of the European troops. There seems no reason 
to doubt, that whatever the government is competent to do in respect of the native 
troops without making a l~w, the government is also competent to do in respect 
of the .European troops. m the same m.anner. Dut the measure by which an 
exemption from the pumshment of floggmg was granted to the soldiers of the 
East India Company's native armies was an' order of the executive govern
ment, not a law; and all doubt, if there ever was any, as to the intention of that 
order, ha~ been removeu by the declarations of the governmept itself. It is quite 
clear that it is the desire of the government that the order should he applied to 
the case of drummers and musicians attached to native regiments, thou~h those 
persons should be Christians, and though they should not only be Christians, but 
European-born British sul>jects. · 

5· To say that an European-born Dritish.subject cannot be amenable to the laws 
and article~ of war made in India for the government of the native troops is, the 
Law Commissioners observe, to advance a proposition which, whether it be correct 
or not, in nowise bears upon the present question. It cannot be doubted that 
when native soldiers were punished with flogging, the punishment was legal; but 
if flogging was then a legal punishment for native soldiers, it is so still. The law 
bas undergone no alteration; it is only in the administration of the law that a 
change has taken place. While, therefore, soldiers of every religion, and of every 
country are by law equally liable to the punishment of flogging, the Law Com
missioners cannot perceive a shadow of reason in favour of the opinion that the 
government is competent. so to direct the administration of the law that no 
.Mussulman soldier shall be flogged, but is not competent so to direct the. adrni· 
nistration of the Jaw that no Christian soldier s~all be flogged; or that the govern
ment is competent so to direct the administration of the law that no native drummer 
shall be florrged, but is not competent so to direct the administration of the law 
that no Christian drummer shall be flogged. To the Law Commissioners, it 11ppears 
to be perfectly clear, that in all these cases the powers of the government are. 
precise! y th11 same. ' 

6. The original papers which accompanied your letter are herewith returned. 

Indian Law Commission, 
12 January 1838. 

I have, &c. 
(signed) J. P. Grant, 

· Officiating Secretary. 

FonT WILLIAM; Legislative Department, 26 February 1838. 

(No. g.) 

READ an extract, Military Department, dated 25th September last, No. 358, · 
relative to the punishment of Christian drummers and musicians attached to native 
corps. 

Read also letter No. 91, from the Officiating Secretary to the indian Law 
Commissioners, dated 12th January last, on the same subject. 

Resolution.-The Honourable the President in Council remarks that the govern
ment has already determined that Christian drummers of the native army are 
entitled to the benefit of the general order abolishing flogging, and that they are 
not therefore liable to be flogged. · 

Order~d, that a copy of the foregoing Resolution be forwarded to the Military 
Department, in reply t.o the extract. frot!l that department above cited, and that 
the original papers whiCh accompamed It be now returned. 

No.li.-Parti. 
Arliclea of War. 

Legis. Cons. 
~6 Feb. 1838. 

No. 17· 
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SPECIAL REPORTS OF THE 

Anicles of War. 

Le!:is. Con._ 
19 Kov.183S, 

No.5· 

ll<>s. par. 2, Lotter ~r 
)...aw Commn. 12Jan. 
1838,pan.4.6. 

Ret. pan. 3, 2-J, Let
ter ~r IA" C.WllllO. 
par. 7. 

(No. 166.) 

ExTRACT from the Proceedings of the Honourable the President in Council, in 
the Military Department, under date the gth July 1838. 

READ letters Nos. 175 and 1 i7 from the Secretary to the Government of 
India, 1\lilitary Department, with the Right honourable the Governor-general, dated 
the 31st l\Iay last, with enclosures to the latter. 

Ordered, that copies of the despatches from Major-general Sir. ,V, Vasement,. 
K. c. B., abovementioned, together with the draft of rules and articles therein 
referred to, be transmitted to the Legislative Department, with reference to 
extract No. 1 o, from that Department, dated the 26th February last, and where in 
completing the rtvised code of the Articles of War for the better government of 
the native officers and soldiers in the service of the East India Company, the modi
fications proposed by the Right honourable the Governor-general which have 
received the concurrence of Government, will be attended to. 

(True extract.) 
(signed) J. Stuort, Lieut-Coloncl, 

Officiating Secretary to the Government of India, 
Military Department. 

(No. 175.-Military Department.) 

From Major-general Sir TfT. Casement, x:.c.B. Secretary to the Government of 
India, Military Department, with the Right honourable the Governor-general; 
to Lieutenant-colonel J. Stuart, Officiating Secretary to the Government of 
India, l\Iilitary Department, Calcutta. 

Sir, 
I AI[ directed to acknowledg:e the receipt of your letter, No. 422, of the 26th 

March last, with the papers therein referred to, relating to a revised code of 
articles of war, for the native armies of India, and to communicate the result of 
the Right honourable the Governor-general's consideration of the several points to 
which his attention has been directed. 

2d. From the papers before him, the Governor-general does not \lnderstand 
thnt, as intimated in the 2d paragraph of your letter, the Legislative Department 
have recommended that the proposed rules and articles should "consist of a code of 
military regulations, and of articles of war framed with reference thereto," but 
only that they should be arranged and numbered in conformity to the articles for 
the East India Company's European troops, and not in conformity to the articles 
for the Queen's troops. The Governor-general observes, that, under the constitu
tion of the government of India, no reason exists for making a distinction between 
military regulations and articles of war, corresponding to that between the pro
visions of a Mutiny Act, and articles of war founded thereon ; and that an 
attempt to imitate such a model would lead to needless and inconvenient. repeti
tions. If the intention be, that the proposed code should be divided into two parts, . 
the 1st consisting of military regulations and the 2d of articles of war, though 
such an arrangement would not incur repetitions, yet there is no pretedent for it 
in the articles for the Company's European troops, nor would it be attended 
with any advantage; but considering the objection of the Law Commission to have 
reference merely to the consecutive numeration of the articles from the first to 
the last, the Governor-general is of opinion that this plan, which was introduced 
into the articles for the Royal forces eight years ago, is recommended by its 5im
plicity and facility of reference, and that as it may be. expected to be adopted in 
the revised articles for the Company's European troops, the object of assimilation 
will be more surely attained by adopting the new arrangement than by adhering 
to the old. 

3· With respect to the introduction into the proposed articles of war of regu
lations respecting the jurisdiction of military courts of request anrl liability to trial 
by courts martial for non-military offences, where there are no British courts of 

civil 
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c~v! JU .1caturr~ t c overnor-gei~cral observes that the introduction of such pro- Articles of War. 
VISions IS sanctiOn,ed by the l\1 utmy Acts and articles for the Queen's .army and 
for the Company s European troops, and that they could not be convenir.ntly 
excluded. 

4· The Governor-general concurs in opinion that in Article 3, the words "or Res. par. 4, Letter or 

from the Commander-in-chief" should be omitted, and also the words "non- Law Commra. par. o, 
• • d fli d" d • • Art.3. commJsslOne o 1cers an an "non-commissiOned officers or," but would retain 

the rest of the articles, inserting for the words " no commissioned" in the first 
line, " or non-commissioned." 

5· The Governor-general concurs in the proposed alteration of Article 20. Res.par.6,Art.20. 

6. The Governor-general observes that the powers of gen~ral and inferior courts Res. par. 7, Letter or 

martial are distinctly specified by Articles 76 and 92. Law Commrs. par. 13, 
Art. 30. 

7• The Governor-general approves of Article 38, thinking that contempts will Res.par.s, Letterer 

be more satisfactorily adjudicated by another court martial, and by the civil magis- ~w1f0X':::~8~ars. 
trate, when the offender is a non-military person. ' ' 

8. In Article 47, omit the words, "shall prevaricate in giving evidence." It is Res. par. 9,Lctter or 

implied, that refusal to be sworn is a contumacious refusal by a person not privi • ~~~ ;;,mmra. par. 
16

• 

leged to be examined on his solemn declaration, as some persons are under Articles 
48, 67, 68. Therefore if the,foregoing words be struck out of Article 47, there 
will be no occasion for the article proposed in the 9th paragraph of the reso-
lution. 

9· It appears expedient to omit Article 53· 

1 o. J n Article 54o instead of " shall not consist of less than seven," read "may 
consist of five, when o. greater number cannot be conveniently assembled." 

Res. par. 10, Letter of 
law Commrs. par. 17, 
ArL 53. 
Res. pn.r.U, Art. 54. 

11. It appears to the Governor-general that Articles. 55, 56, are sufficiently Res. par. 12, Art. 55, 

explicit; the majority is not to be calculated from the number of members 56
• 

originally assembled, but from the number· to which they may l>e reduced, pro-
vided that number be not less than the minimum required by Articles 54, 74· 

12. The Governor-general is of opinion that the oaths contained in these Reo. par. 13, Art. 62, 

articles could not be dispensed with, consistently with the express meaning and 63• 

terms of the Article N'o. 21, of 1837, of which the second section provides that 
the dispensing power given by that law, "shall not extend to any oath now 
required by law to be taken in any stage of any judicial proceeding." It will also 
be in the recollection of the Honourable the· President in Co•mcil, that in the 
preliminary resolution published with the first draft of the Act in question, the 
governments of the presidencies are specially enjoined (to guard against the 
possibility of the omission of an oath in proceedings of a judicial charactt"r, even 
when not judicial in term,) " to be particularly careful not to dispense with any 
oath which the law now requires in any stage of any proceeding which is in sub-
stance judicial." Upon these grounds, and having coQcurred in the principles on 
which the Act and resolutions in question were framed, his Lordship would adhere 
to the articles as they at present stand. 

13. In Article 65, for" evidence'' read" witness." Res. par. 14,Art.o.5. 

14. The.Governor-general approves of the article proposed to be substitlltd for n ... par.t5,Art. w. 
Article 66, with the exception of the last sentence, which is rendered unnecessary 
by Articles. 4 7, 48. 

' 15. In Article 73, add "or detachments numerically equal to four companies." Res. par. Hl, ArL 73. 

16. In Article 76, after "and," insert "loss of claim to additional pay for Res. par. 17,ArL 76. 

length of service, or solitary imprisonment; or " , 

17. The Governor-general approves of Article 77, considering the penalty to Res. par. 18, Art. 77. 

be incurred by negligence or misconduct. · . 

18. In Article 78, instead of the words "or soldier," read "soldier or camp Reo. par. 19, Art. 78-

followet·," and omit all the words after "flogged," and in Article 87, omit the 
87

' 

four last lines. 

tg. In Article 79, after " days," 
not exceeding three days." 

sss. 

add, " or confinement in the quarter· guard Re•. par 20, Art. 79. 

P4 20. In 
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n ... rar- ~1. Art. fO. 20. In Article So, omit the words after '' court martial." 

Res. rar. ~2, Letter or 21. The Governor-general approves of Article 84, 
!:; :;;:~·::;.-l:'i.~' the existing regulations for the Bengal army. 

which is in conformity to 

ran.. 2, 3, Art. 84. 
lles. par. 23, Letter, 
Law Commrs. par. ~0, 
Art. 8d. 

Res.. par. ~4, Letter 
Law Commr.s. par. 21, 
Art. 00. 

Res. par. 2.5, Letter, 
Law Commn. par. 21 
Art.92. 

lles. par. 27. 

• 
22. In Article 88, insert" British" before "court," and "liable to be" before 

" tried." 

23. In Article go, after " seven officers," omit " at the least;" before "mali
ciously," insert, " who may be assisting in rebellion by," and after "other man
ner," omit " assisting in rebellion." 

24. In Article 92, insert " military" before '' crimes," and after" punishaLie,"' 
insert, " or which may be so punishable under Article 88." 

25. As officers, ci\·il and military, are subject to some deductions from their 
allowances if unavoidably absent from their duty on sick certificate, it appears 
expedient to leate the claims of returned prisoners to the whole of their arrears to 
the discretion of a court martial. 

Res. par. 28, Letter, 26. 'fhe article proposed to be substituted for Article gg, leaves unaltered an 
r.::~.mmn.par. 23• effect of the existing law, llhich is not only anomalous, but highly unjust and 

indecorous. There are a few officers in the regular and local corps of the Ben~al 
army (and probably there are some in the army of Madras and llombay), who 
being the illegitimate sons of British subjects by native mothers, ~re not British 
subjects (in the sense in which that word is·used in Acts of Parliament and char
ters relating to the administration of justice in India, as contradistinguished from 
natives of India) but· natives of the East Indies, aud by the 62d section of the 
4 Geo. 4, c: 81, excepted from the provisions of that article ; they are, therefore, 
amenable to native courts martial and courts of requests, and for non-military 
ofiencrs committed beyond the jurisdiction of the Supreme Court to the Company's 
courts, without the privilege of trial by jury. Until the condition of such persons 
6hall be more adequately provided for, the Governor-general is of opinion that the 
following article, in conformity with the existing practice, founded on G. 0, C. C. 
6 July· 1802, should be substituted for Article 99 :-

"Persons subject to these rules and articles, of European descent, and professing 
the Christian religion, shall be amenable to courts martial and courts of requests, 
composed of European officers," 

27. The original documents which · accompanied your letter are herewith 
returned. · 

I am, &c. 
(signed) W •. Casement, 1\1, G. 

SecY to the Government of India, Military Department, 
with the Right bon. the Governor-general. 

Simla, 31 l\Iay 1838. 

'. ' 

(No. 177--Military Department.) 

From 1\Jajor-general Sir TV. Casement, K. c.n. Secretary to the Government of 
India, Military Department, with the Right honou1able the Governor-general, to 
Lieutenant-colonel J. &uart, Officiating Secretary to the Government of India, 
Military Department, Calcutta. . · 

Sir, 
IN continuation of my Jetter, No. 175, o~ this date, I a~ directed by the Right 

on~inallctter No. honourable the Governor-general to transmit to you hercw1th, for the mformation 
lwn,rromthe~<ljotant- of the Honourable the President in Council, and for record in your office the docu-
F""•r•l of the army, "fi d · h · I 
dat<·d 18th nit. aod ita ments spec1 e m t e margm. 
f>JlcJI'}IITJTe, Copy (J( 

lf·ttcr, rio. Ii6, ta 
ditton In reply, dated 
tLil llaJ. 

I am,&c. 
(signed) W. Casement, M.G. 

SecY to the Government of India, Military Department, 
with the Right bon. the Governor-general, 

Simla, 31 1\fay 1838.' 
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(1\o. 2oG.) 

From _the i\djntant-gcwral of tl_lC: Army to tlJC Secretary to tbc Govcrnn1cnt c,f 
lmi~<l, J\IJ!Jtary Department, 1nth the R1:;ht honourable the Govcrnor-;;cncral. 

Si:·, 

I '\ ~r in<,tructcJ by his Excellency the CommanJcr-in-chicf to request th:-ct 
you 11 ill be ,-;o ~·.oOtl as to bring to the notice of the Tiight honoural.Jle the Gover
nor-.~cncral the letter 11 hich was adJrcsscd to you from the Adjutant-"cneral"s 
office, by his Excellency's order, nnucr date the 13tb January 1837. No."'I8. 

I\otwith,tamlin.~ tbc opinion 1rhich his Excellency expressed in the: last para
gr~lph of tl1at letter, I!} montl1s have elapsed l.Jcfore the decision of the GoYernment 
bas been allurdcd to hin1. 

That deci,icm rcachetl him yesterday, ami he is informed that "the form into 
\1 lJich the lllilit:ny rc·,c;ulations and articles of war have l.Jecn cast l.Jy his Excellency's 
orders for the purpo'e of asoimibting as nearly as po,sible to Her J\Tajesty's articles 
of 11 ar, lias been di:,provcd of in the Lcgisbtil'e Department, as being- at ntriancc 
"ith tl1at adopkll by the Lcgiolature and tlte King in the case of the Company's 
European troups.'' 

IIi' Exccilcncy rcquc>ts that the Hight honourable the Governor-general will 
olEcrll' that in the 4th paragraph of the letter of January 1837, lJc stated that he 
had cauoctl "the furrn of the manuscript to be altered, and the crimes and punish
ments to be classed," (as they arc in the modern articles for the Royal army,) with 

·the view of pLtciu.~ them "as nearly in accurdance with the articles issued to IIcr 
!\lajc>ty's army as they appeared capable of ueing." 

lt apJ•e:~rs that tl1is endeavour has been disapproyec.J by tlte Legislative Depart
ment, ant! the rca,on as,igned is, because they "are at variance with that adopted 
by the Legi,Jature and tl1e Kin~ in the case of the Company's European troops." 

II is E~ccllcncy is not sure that he understands what this sentence is intenucd to 
comc:y ; but l1e imagines that it means, because the revised articles <~.re differently 
arranged from tile moue adopted in the year 1823 (the date of the Act 4• Gco. 4). 

If tJ,is is so, since be pointed out the variation in the letter before quoted of 
January 1 ~37, <L dday of 1:; months in communicating the same to him would 
seem to have l•ecn very unnecessary. 

Be this, however, as it m<~.y, the labours of his Excellency and of the Adjutant
gencr,ll of the army, aided by the two otlicers of the Judge Advocate-general's 
department, having failct! to uc satisfactory to the government, his Excellency 
has only to lament the c!rcumstance, and to report in the strongest form his 
opinion til<1t the alterations which have taken place in the powers of courts 
martial by the abolition of corporal punishment in the native army, and by the 
numerous ameliorations which lmve been introduced by the Imperial Parliament 
into the Annual J\lutiny Act and the articles of 1var for the Royal army, rentler a 
revision of the Act 4 Geo. 4, c. 81, and an alteration of the articles of war for 
tbc llonourable Company's army imperativdy necessary; and that it is highly 
expedient that no time slwuld be lost in preparing such us shall be applicable to 
the armies of the three presidencies in the East Indies. 

He deems it ltis duty to call on the Supreme Government to place this business 
in hands which may complete it satisfJ.ctorily and speedily, and having done so, 
he takes leave of the subject. 

Head-quarters, 
Simla, 18 April I 838. 

(No. 18.) 

I have, &c. 
(signed) J. R. Lzmilc!l• !\'[. G. 

Adj' Gcn1 of the 1\rmy. 

From Captain P. Craigie, Assista?t A~ljutant-gencral o~ the Army, to the Secre
tary to the Governor-general of lndta in Councd, l\1t!Jtary Department, dated 

13 January 1837· 

Sir, 
I AM instructed Ly llis Excellency tl1e Commnnucr-in-cbicf to fonrarJ, 11itil a 

,·icw to being laiu before the Tiight hou. tl1e Governor-general in Couucil, a 
revised draught of articles of war, prepared to wcct the purpo"cs of the 11 bole of 

the army in India. 
sss. G \\'JJCJJ 

iio.II.-l'.crt 1 . 
. .1\rtid.:s c,f \'l:1r. 

Tran.:\mittin~ ktt.·r 
t.latc1l J;~nuury 18:57, 

:Major Youn~ an.\! 
Cuptain Dircl1. 
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When his Excellency first assumed the command of the army, he found that 
some procrress had been made in a revision of these articles, and that the opinions 
of the .1\I~dras and Bombay authorities had been sought for 'vith reference to the 
fitness of what was proposed. 

Articles of War. 

Replies were received from both presidencies, and the suggestions offered by 
Commit..,.,:-Colonel them were in,•rafted on the orirrinal draft, and arranged by a committee of officers 
I.umley, Adjutant-gen. • o 0 
~f the army; Major lD Calcutta. 
:roung, Judge Advo-_ His Excellency the Commander-in-chief having carefully considered the whole, 
eate-geueral; Captain d h" d • h fi f I Birch, Deputy Judge and offered such remarks as appeare to tm necessary, cause t e orm o t 1e 
Ad•ocate-general. manuscript to be altered, and the various crimes and punishments to be classed, 

and placed as nearly in accordance with the articles issued to his 1\Iajesty's army 
as they appeared capable of being. 

Nos.I,2,3. 

He now submits them to the Right bon. the Governor-general in Council, 
prayin"' that they may be carefully revised by the proper legal authorities, and that 
they m~y be forthwith again submitted in their revised state to the Ju~e Advocate
general of the Madras and Bombay armies, should his Lordship in t;ouncil deem 
it necessary, so that as little delay as possible may occur before their promulgation. 

To_gether with the revised articles he directs me to forward parcels, as per 
margm. 

He further desires me to submit his opinion, that no time ought to be lost in 
revising the Act 4, Geo. 4, c. 81, as there are various points in that enactment 
which new circumstances have rendered inapplicable to the armies of India, nnd 
there are many others which have reference ·to the Honourable Company's Euro
pean troops which appear to his Excellency to require to be placed in accordance 
with those which apply to his Majesty's troops as enacted in 4 Will. 4. c. 8. 

Head-quarters, Camp, 
13 Jan. 1837· 

(No. 176.) 

(True copy.) 
(sign~:d) .J. R. Lumlef, 1\I. G. 

Adjt Geu of the Army. 

To Major-general J. R. Lumley, Adjutant-general of the Army, Military 
Department. · 

Si~ . . 
I HAVE the honour to acknowledge the receipt of your despatch, No. 206, of 

the 18th ultimo, and in reply am directed to acquaint you, for the information of 
his Excellency the Commander-in-chi~:£, that the Right honourable the Governor
general having received a communication from Calcutta relating to the revised 
code of articles of war for the native armies of India, with suggestions from the 
Legislative Commission and the government at the presidency, his Lordship has 
signified his pleasure in regard to the modifications proposed and dec"med advis
able, and he hopes that no great delay will now take place in the final disposal of 
the subject. 

2. His Honor in Council has been informed that the Governor-general is of 
opinion that the consecutive enumeration of the articles, fro~ the first to the last, 
which was introduced into the articles for the· royal forms eight years ago, is 
recommended by its simplicity and facility of reference, and that as it may be 
expected to be adopted in the revised articles for the Company's European troops, 
the object of assimilation will be more surely attained by adopting the new arrange-
ment than by adhering to the old. • . 

Head-quarters, Simla, 
31 May 1838. 

I have, &c. 
(signed) IY. Casement, M. G. 

SecY to the Gov1 of India,. MiiY Dept, with 
the Rt. bon. the Gov• Gen1• 

(True copy.) 
(signed) W. Casement, M. G. 

SecY to the Gov1 of India, MilY Dept, with 
the Rt. bon. the Govr Gen1• 

(True copies.) 
(signed) J. Stuart, Lt. Col. 

Offig SecY to the Govt of India, MilY Dept. 
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SECTIO:\' I. 

OJ Rnlisting ami Discharges. 

Art. 1. EHTY recruit, jll'ior to Lcin" enrolled in his rc•TiJliUlt, shall have t!Jc 
(' " articles of war n Lttin,:,; to muti11y and desertion read and explained to him, after 

"!Jicli tl1e fi>llo" in.~ declaration shall Lc made to him Ly tl1c oOicer conHnanJin:;·, 
in fru11t of tl1e re;;iu1ent, in presence of the native o!f1ccrs anJ soldiers. 

Declaration. 

r:~;.IL-I' :~ 1. 
All;Ll .. ~ t f \,-'I. 

Lc;_;i;,. CulL,_ 

1~ Nov. 18J'J. 
:\o. G. 

Artil'lr i of w:tr ltflrl 
Uec·LU';rtr<>n t•J l_,r~ r• ~·l, 
and oulli bJ ],._. adn•i
I.Ji:->t•:rr:U to ull n:crr.rili. 

,, In tiuiC of peace, after bavin;; servcu five years, on mal,in;! application Decla:t,lioo. 

for your diocliargc through tl1c commamling oflicer of your company, it ll'ill 
k ~ranted you \lithia three months from the date of ) our application, pro· 
viclcd it 11 ill not c•tlloe the vacaneic> in your c01npany to exceed 1 o, in 1r1Jiclt 
C.t'ie you shall remain until that ol•jcction Ge removeu; Gut in time of ll'ar 
you ha\C llO cbim to a discharge, uut shall remain and do your uuty until 
the neccs,ity of retaining you in the service shall cease." 

The following oath >hall then be required from him, according to the forms of 
l1is rcli~ion, in front of the colours. 

Oath. 

" I, .'1. n., inhaGitant of village purgunn:th 
~uLah son of uo s1rcar that I will never forsake 
or aGandon my colours [the word guns to Le suustitutccl for colours in 
o\\caring in artillery recruits J; that I 11 ill march wherever I am ,Jirectcd, 
,dJctlicr "itltin or Gcyoml the Company's territories; that I 11ill implicitly 
obey all the orclcrs of my superior ollieers, and in everything Gehave myscli 
as becomes a good soluier, and faithful servant of the State." 

Art. :2. And when any recruit is enlistcLI for a regiment r::tisecl for general ser
vice, the followin;r words shall Gc added to the Jcclaration made to him pre
' ioml y to enrolment : 

" And you cnrrao·e to embark 
- n b 

require your proceeding Ly sea." 
the form of oath for all recruits 
swear that I will readily cmGark 
require me to proceed Gy Sea." 

on board ship ll'hcnevcr the service shall 
[And the following II'Ords shall Gc added to 
for those regiments J : "Ami I do further 
on Goard ship 11 hcnever the scrriec shall 

Art. 3· No commissioneu officer shall be Jismissed excepting Gy the scntcrJcc 
of a general court mania! ; no non-commissioned officer or soldier shall Ge dis
charged except Ly the sentence of a court martial. Every "uclt dismissal or 
discliargc shall incluue forfeiture of all claim to pension ; provided that no sen

Oath. 

H(·('l:uilS fur ~Lnt:r;;} 
s.enlCL', 

Cummi.-;,;j,,tll'tl oflicl'r4, 
non-commi,;-.iolfH'tl o!ii· 
l'ers, and -"t•l•lin,;, lo.v 
what authority tolw 
llbmi~:-.vll tlte ·Sl'l \ io·.:. 

tence of discharge awarded by a court 
martial inferior to general shall Gc carried 
into c!Tect without tltc concurrence of tile 
general or other ofliccr commanJing tltc 
division, district, or field force, with which 
the prisoner may be serving; providcu 
abo, that the Governor-general in Council, 
in bis executive capacity, and tlw Governor 
in Council of any presidency to which a 
~:otn111issioncd or non-commissioncJ oflicer 

It is a matttL' of frequent occurrence that the Comm,wJl r~iu
chief is called upon to Uiscbar~e St)!Jicrs on ac<:ounts which Jll'rktp . ..; 
coulll not l1e takrn cognizance of !Jy a court mt~rtial. 

To dqnive the Connnandcr-in-chitJ of this pov.·cr will, jll ~ 1;1)' 

opinion, Ue hig\J!y injurious ttJ tl:c Ui::.ciplinc of the army. 
SolJicrs undN thrte years' s!anditt:.;, w!Jo prove \lnlikdy to Lc 

useful as such, :~.re frequently discharged by the Comm~wtkr-in
c!Jief on ~talemcnt~ of t!1e titct Uy cutJHUanding- ollicers of lT'.:'·i
Incnts, and it will be inconvt>nient ~tnll t!c:trinwnt;d to the ::,L•ni,·..: L'~' 
altt;r this. 

or soldier may Gdong, shall have power to order his dismissal or disc!Jarge. 

Art. 4· 1\ll non-commissiunccl o!licers anJ soldiers dischargcu the service, shall 
Ill' furnished Ly the com,J;atHiing ollicer of the regiment with a discharg~ cr;rtili· 
catc llladc out in the vernacular lano-lla"·e of tile individual uisehar~cd, with all 

' 0 ~ ' 
1-:n;>,lish translation, expressing the autlwrity for, or came of such discharg-e, a11d 
tJ,c-pcriod of their service in tl1c rcgilllcnt to which they 1nay at the time uclong. 

J\.on-eOJII.Jii-~i··;o, ,j 

~Jt)i\'("f:'o <'Ill I :-tJ)·: j, )'~ (·J 

Ill' flll"l ( i ~I J. ,I \'. ' :I .~ 
' .;,·. 

Art. ~· No non-cumlni,siollcd ofliuT or >ooldicr shall enlist hiu1.sclf in auy otl:cr J',.,,,,,,, ,.,·," · · 
• • • , , • . 1 I . , . .,JIH ·r 1' 1, , , '' 

lq_~IJnt·Jit, w1thout ~l l'Ct-;"tJLlr ''J :l1ar~e f:·o11J l11.s former cul"p:-;, under tHe JH"J;t !) LJ \ .. iilll•l:l;,.,, .· 

I . I I 1 11· .· 1· I ''· '"' "" "' ' ' ..... ·11::~ rcputcL a<. C::,LTicr, ::Ull ~ 11 cr111g accor<. 1ng y. 
!)~)i. G 2 
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No.Il.-Part1. 

SPECIAL REPORTS OF THE 

Articles of War. 
SECTION II. 

Crimes and Punisl1mcnts: 

Crimes punishable u·itlz Dcatl1, Transportation, or Imprisonment. 
Penalty of mutiny. Art 6. Any officer, non:commissio.n;d o~cer, or so!dier, who shall begin, .excite, 

cause, or join in any muuny or scd1~10n m. the reg1'?ent or corps to wh1.ch he 
belon"s or in any other corps or reg1ment m the serVIce, or servmg as alhcs, on 
any p~e'tence whatsoeYer, or who being present at any ~utiny or sedition shall not 
use his utmost endeavours to suppress Jt, or who commg to the knowledge of any 
mutiny, intended mutiny, or concealed combin!ltion again~t the State, who shall 
not without delay give information thereof to h1s commandmg officer; or, . 

;penaJty oCstrrung or Art. 7. Who shall strike his superior officer, or shall draw, or offer to draw, or 
dnnrillg BDY weapon lift up any weapon, or use or offer any violence :'-gainst ~im on any pretence what-
:t;,t :;•perior ever, or shall disobey any lawful command of h1s supenor officer; or, 

PeDalty of desertion. Art. 8. Who shall be guilty of desertion ; or, 
Penalty if a sentry be Art. g. Who, in time of war or alarm, shall ~e found sleeping upon his post, or 
found oJeeping ~n "!' shall leave it before rerrularly relieved; or, 
poot, or of qwtting 1t o 
before be is rdieved, in. time or war or alarm. 

Penalty of doing •io- Art. 10. 'Vho, in time of war Or alarm, ~hall do violence to nny person bringing 
Jence toBDy penon provisions or other necessaries to the cantonment or camp of the troops employed, 
'W bo brings provisions J r r d 
to the camp or quar- or sha I .orce a sa.eguar ; or, 
ten, in time of war or alarm. 

Penalty of making Art. 11. Who shall treacherously make known the watchword to any person 
known the watchword. not entitled to receive it according to the rules aud discipline of war; or, 

Penalty of making 
falee alarms in camp 
or quarters. 

. . . ' . . 
Art. 12. Who, in time of war, shall by discharging of fire-arms, drawing of 

swords, beating drums, making signals, using words, or by any means whatsoever 
intentionally occasion false alarms in action, camp, garrison, or quarters; or, 

Penalty orbol~g Art. 13. Who shall he convicted of holding correspondence with, or givinro 
';::,S.""~~"".:~t1I;:• intelligence to the enemy, or any person in rebellion, either directly orindirectly: 
tbe e~emy. or coming to the knowledge of such correspondence, shall not discover it imme-

diately to his commanding officer; or, ' ' . '. 

PeDalty of relieving 
or harbouring au 
enemy. 

Art. 14. Who shai! directly or indirectly assist or relieve the ~nemy, or persons 
in rEbellion, with money, victuals, or ammunition, or shall knowingly harbour or 
protect an enemy or rebel ; or, · · • · ·' " · 

' ' ' 
Penalty of going iu. Art. 15. Who shall leave his commanding officer, or his' post; or company, in 
aearch of plunder. time of action, or go in search of plunder; or, ' · . · . · ' 
Penalty of casting Art. t6. Who shall, in presence of an enemy, cast away his arms or ~mmuni-
away arms or ammu· t'o or • · 
nltion. I n j o 

Penaltyofmisbebav· Art. 17. Who shall misbehave himself before the enemv, or use m;eans to induce 
lng before tbe eoemy. others so to misbehave;· or, · . . ~ . · . ' . · ; · · · 

Penalty of shamefully 
abandoning, &c. to the 
.:ocmy any ganison, 
furtre581 &.c. 

Penalty of treacher· 
ooely suffering an 
toemy to escape. 

Penalty of oelling 
.tore8, Ia. the pro
ll{:rty <~f GoverliiDcnt. 

' . ' ' ' ' . . 
Art. tS .. Who shall shamefully abandon, or deliver up to the enemy any garrison, 

fortress, post, or guard, committed to his charge, or which it was his duty to defend, 
or who shall use means to induce any other officer, non-commissioned officer, or 
soldier, so to abandon or deliver up .any such garrison, fortress, post, or guard; 
or, 

Art. 19. Who shall treacherously release, wilfully aiel, or connive at the eseave 
of any enemy or rebel placed as a prisoner under his charge, shall suffer death or 
transportation for life, or any term of years, or imprisonment, with'or without hard 
labour, for life, or for any term of years, as a general court martial shall award, 
together with solitary confinement for any portion or portions of the term of 
imprisonment, not exceeding one month at a time, or three months in the space of 
one year. 

Crimes subject to Tl1ree Years' Imprisonment. 
Art. 20. Any officer, non-commissioned officer, or soldier, who shall.'embezzle 

or fraudulently misapply any money entrusted to him on the public account, or for 
any military purpose, or any provisions, forage, arms, clothing, ammunition, or 

military 
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.1. T;o.II.-l). 1t1. 
llli Itary stores, of wltatcvcr kind or description the JlrO[lCrty of G 

I I . J 1 ~ ' JO'JCrnmcrit } .. Jtir.l~ . ..,(l\\-<Lr. 
cntrustct to liS c 1argr., or w 10 shall be concerned i11 or connive at . 1 . . . , ' ,my StlC 1 cm-
l>ezzl:mcnt, ~r f~audulcnt nnsapphcatJOn, sltall, on conviction thereof uct.or<; a court 
m,artJal, be dJsmtssctl ti.Ie. ~crvi~e and fined ~o the cx~ent of the loss or tbma~c, and 
be _fuJ thcr liable to sufict 1mpnsonmcnt, With or '.nthout l1ard labour, for a term 
wiHch r~1ay extend to three years, to.c;~thcr with solitary confinement for any portion 
or pmtJOIJS of such term not cxccedwg one month at a time, or three Inontb in 
tiJc space of one year. 

Cri111cs suljcct to PunisiLmcnts r·cstcd in General 
Courts Jlartial U!J Articles, or in all Courts 
ilfartial b!) Articles. 

I ~:;tnnot see. any advant;q.~:c to Lc derived fr<nn t\1i:> 
heading, and think that it will Le Lbt to <nnil it. 

(signed) JJ. Faae. 

Art. 21. 1\ny olliccr, non-commissioned officer, or soldier, who shall Lc convicted 
of ktving advised or persuaded any other ofiicer, non-commisoioncd officer, or 
soldier to dc>crt, or having connived at such desertion; or, 

1\rt. ~~- \VIw ucing on leave of auscnce shall have receiveJ information from 
the head-quarters of his rc;;iment, or from other competent authority, that his 
regiment has Lccu ordcrcJ on focrvicc, and shall not rejoin without deb. y; or, 

1\rt. 2:). "·Ito, directly or indirectly, shall require or accept a uribe, present, or 
gratification, on tl1e pretence of procuring lca1·e of absence, promotion, or any other 
advantac;c or indulgence for any ollicer, non-commissioned ofiiccr, or soldier; or, 

Art. 24. \Vho, in time of peace shall, by discharging fire-arms, drawing s1rords, 
beating drums, or by any otber means whatever, occa,ion fabe alarms in camp, 
;;arrison, or r1uarters ; or, 

Art. :2.). WhcJ shall be found tll'o miles frum the camp without leave; or, 

Art. 26. 'Vho shall ue absent from his cantonment after tattoo, or from camp 
after retreat ucating, without leave from his superior officer; or, 

A1 t. '2 i. \Vho ohall !ail to repair at the time fixcJ, to the parade or place 
appointed, if not prcvcntetl uy 1>ickncss or some other sufficient cause; or, 

Art. 28. \VI10 shall, without urgent necessity, or without leave of his superior 
officer, quit his company or troop; or, 

Art. 29. Who 1>hall quit his guard or post without ueing regularly dismissed or 
relieved; or, 

Art. 30. '\'ho ucing in command of a guard shall refuse to receive any prisoner 
duly committed to his charge, or ohall without proper authority release any pri
wner, or ohall suflcr, through carelessness or neglect, any prisoner to escape; or, 

Art. 31. 'Vho, ucing in command at any post, or on the march, on complaint 
!lladc to him of any person under his command beating or otherwise ill-treating 
any person, or extorting from !Jim more than he is obliged to furnish by authority, 
or disturbing fairs or markets, or committing any kind of riot, shall not sec 
reparation done to the party or parties injured; or if that ue impracticable, shall 
not report the same to his superior otliccr, shall ue punished, if an otlicer, accord

Pr n~tlty of pt·r,tl~tdir•·; 
<UIJ Olll: liJ dt·ct·d. 

Pt·nalty cJf !lOt j<Jiai11:; 
from lt·aH: will1out 
111-lay, wlwn coqd ii 
ordcretl on t>l'rvi•·t·. 

Penalty t•f tah.iw;- a 
hri!Jc ftJr procnrir•;; 
Jl'a\'c, &c. 

1\.·Iralty of oct·~~~i.nr:n;c 
fabc alarm~ iu time 0r 
JICU(;C. 

Penalty ofhcin~ twc. 
miks from caltlp 
without kavc. 

Peualty of n·Jilainin~ 
nt uigl1t out of Cillnp 

quarter:-~. 

Penalty of not l't'pair
in~ ut the tilue fi:\etl 
to the para•lc, &c. 

Penalty of quitting 
com puny or troop 
without lean!. 

Pt·nalty of quitting 
guartl or po~t \Yitl1 out 
Lcing rdit·rctl, &c. 

Pt·nalty of n·lca->io:; a 
prisoner ,\·itlrotJt 
ctrtlcrs or :-.ull;·riu; 
J1im to est·apc. 

Penalty of uot St'l·in~ 
J"t'jla!·at.ion doll/' to p~r
t>ons ill-trcato.-J, ~\:e. 

in" to the sentence of a general court martial, with 
any such punishment or pun~shmcnts a general _co~rt 
martial and all courts mar\lal are enabled to mfltct 

I llo not pcrc~:ive any impri:<onmcnt \\hi eli 
by the 1·econ:;truction of thi:; article. 

is waJ~ 

(s'gttcJ) 
by articles; if a non-eomrrtissioncd otlicer or. soldi_cr, . 
accordin" to the sentence of anv court martial, ll'lth such pu11Ishment or punish
ments as '"'ail courts martial arc c;Jabled to inflict uy articles. 

If. Fane. 

Crimes punishable u·itft Dismissal in 
a Nvn-cummisoivncd O§icCJ', or 
Articles. 

au Ojjiccr, m 
Soldier, as zn 

The hc::tclinrrs a:-; in the rttticlc~ fOr iic-r ?IL~jc~ty'.:> 
" troors, as aduptt:ll in the ori:;inal llr;.J.rc, appL"ar to un~ 

more ~implc and prdcwUL.:. 
(,isncJ) If. Fan(. 

1\l·t. 3')-· '11y ofTiccr, non-coi_nmbsione<_l offic. er, or sold_ icr, "·.ho shall l\llOII_in~iy r,,,rtv or,.,,,_,·Lo<o-
11 it':.; :tilt.! 111 t culllirJitJ; 

enlist a deserter or shall not alter his belli" tliscuvcrcd, unmcdJatcly cathG !JJJn to ,:,,,,.,. ,.,_ 
be confined and 'give noticG tilcrcof to the I;~arcst commiooioncJ olliccr; ur, 

G 3 i\ rt. 
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Artid<'< ,,f War. 

SPECIAL REPORTS OF TilE 

I\ r.u.ltY t•f drunken
D(:-5 o~ Juh·. 
rl"ualt)' t•f ;triking or 
doing: l ivl1 nee to a 
sentry. 
Penalty oi false ~ 
turnS- or rrporu. 

rcnalty or foL.;e cerU· 
£cates, &:c.. to ohtaiD 
ren..'.ion, 6:r. 

Fenalty of disgt11ceful 
conduct or commis
eioncd officers. 

Art. 33· Who shall be found drunk on duty; or, 

Art. 34· Who shall strike or do violence to a sentry; or, 

Art. 35· 'Vho shall knowingly make a false return or report to any of his superior 
officers authorised to call for such return or report, of the state of the men under 
his command, or of arms, ammunition, clothing, or other stores thereunto uelong~ 
ing, or of which he may otherwise have charge; or, 

Art. 36. Who shall be convicted of obtaining, or attempting to obt~in, for him
self, any officer, or soldier, or for any other person whatever, any pens~o~ or allow
ance, by any false statement, certificate, or document, or by the omiSSion of the · 
true statement; or, 

Art. 3i· Who being an officer, shall behave in a manner unbecoming the cha
racter of an officer, the fact or facts whereon the charge is grounded being clearly 
specified, shall, if an officer, on conviction ~h~reof before a gcner~l court martial, be 
dismi£sed the sen·ice; and if a non-comm•sswned officer or soldier, shall, on con
viction thereof, be punished according to the sentence of any court martial, w.ith 
any such punishment or punishments as all courts martial are enabled to inflict by 
articles. · 

Crime punishable bg Dismissal, or under Articles. 

renalty or breach or 
an:est. Art. 38. Whatsoever officer under arrest shall leave his confinement before he is 

set at liberty by competent authority, shall, according to the sentence of a general 
court martial, be dismissed the service, or be punished with any punishment or 

No court martial but a general court martial can try punishments that may be applicable, which general 
an officer; this alteration of the original is therefore courts martial and all courts martial are enabled to 
errooeous. inflict by articles. ' 

Penalty or otealing 
from a ~omrade, &c. 

Ptnalty of committing 
any waste or spoil in 
towns, 'Villages, gar .. 
dens, &:c. 

Penalty of extorting 
money, &c. as fees, 
dutk!l, on any pre
tence wbabocver. 

l'fnaJty of a non
comm io&ioned officer 
111 enldier extorting 
n1rlfi~Y, &:r:. as f,.,_-s, on 
:.rjy f!nt,ncewlu-..tso
f'n·r. 

Ptn&:ry d Et:1ling- or 
••aJotirq nrr,mun.ition 
.;,.J:rr:tf:rl oat. 

1 r;J,;,]~ y d PprJiling, 
1.. "· }.r;r·;r·, arm~, &c. 

(signed) H. Fant. 

Crimes punishable with Restitution, and under Articles. 

Art. 39· Whatsoever non-commissioned officer or soldier shall be convicted of 
stealing money or goods, the property of a comrade, or of a military officer, or of 
committing any petty offence of a fraudulent nature, to the injury of, or with intent 
to injure, any person, civil or military, shall be punishable accordmg to the sentence 
of any court martial, with such punishment or punishments as all courts martial are 
enabled to inflict by articles, and the property so fraudulently obtained shall be 
restored to the owner. 

Crimes punishable with Compensation, and under Articles. 

Art. 40. Any officer, non-commissioned officer, or soldier, who shall without 
orders commit waste or plunder, either in towns or villages gardens or fields or 
shall injure or destroy the property, or shall do violence od the person of an; of 
the inhabitants; or, 

> Art. 41. Any commissioned officer commanding at any post, or on the march,. 
who shall on any pretence whatever, illegally, and against the will of the parties,. 
extort money or other property, or services; or, 

Art. 42. Any non-commissioned officer or soldier, at any post, or on the march, 
who shall extort money or property of any description, as fees or duties, or on any 
pret~nce whatever, or sha_ll_ without authority exact from villagers or others, 
carnage, porterage, or proviSions; or, · 

Art. 43· Who shall sell, lose, or designedly or through neglect waste the ammu
nition delivered out to him; or, 

Art: 4~- Who shall sell, or designedly or through neglect lose or injure his horse, 
orspoilllls arms, clothes, accoutrements, or regimental necessaries, shall make compen
sation for the injury, loss, or damage sustained; and such loss, injury, or damage shall 

~ · in 
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in the case of any non-commissioned officer or soldier be made 
stoppages, not exceeding half his pay and allowances. 

No.ll.-Partt. 
good by monthly Articles of War. 

And shall, if an officer, be punishable accordinrr to articles· 
sioncd officer or soldier, according to articles. 

0 
' 

if a non-commis-

Crime Punishable wit/1 foiftiture of Pay, and under Articles. 

Art. 45· Any officer, non-commissioned officer, or soldier, who shall absent himself Penalty of being ob

without leave, or shall without sufficien~ cause, overstay the period for which leave sent without leave 

may have been granted him, shall forfeit his pay and allowances for the time he ;~~:J~;1;~~t•g tho 

may have been so irregular!>: absc~t, and be f~rther liable to _be punished by the 
. sentence o~ any court mart1~l, ~1th any pumshment or pumshments, which all 
courts martial are enabled to mfhct by articles. 

Crime punishable 'with Dismissal, Forfeiture if Pension, and under Articles. 

Art. 46. 'Vhatsoever commissioned officer or soldier shall be convicted of feign- Penalty of malinger

ing or producing disease or infirmity shall, if a commissioned officer, be dismissed ing, &c. 

the service ; and if a non-commissioned officer or soldier, shall forfeit all claim to 
pension on discharge, in addition to such other punishment as may by any court 
martial be awarded under articles. 

Crimes incident to Court .Martial. 

Art. 47· Any person amenable to these articles of war who, when duly sum
moned before a court martial ·shall not attend, or shall refuse to be sworn, or to 
give evidence upon solemn affirmation or declaration, as hereinafter is mentioned, 
shall be subjected to a fine not exceeding a thousand rupees, and to such punish
ments as any court martial is enabled to inflict by articles. 

Penalty of not attend
ing when summoned 
as a witness before a 
court martial, or of 
refusing to be sworn. 

Art. 48. ·Whatsoever officer shall be found guilty by a general court martial of Penalty ofpcrjlll")'. 

perjury by wilfully and knowingly giving false evidence on oath, or solemn affir-
mation or declaration, on any trial. before any other general or other court martial 
entitled to administer an oath, shall be dismissed An omission here, whicb has reference to courts of 
the service, and be further subject by the sentence request. . 
of a general court martial to fine to the amount of (s•gned) H. Fa~e. 
his arrears of pay arid allowances, or imprisonment, which may extend to three 
years ; and every non-commissioned officer or soldier so convicted shall be dis-
missed the' service, and be liable to suffer such other punishment or punishments 
as any court martial may award under articles. 

Art. 49· Any person not amenable to these articles of war having been sum- How ~unlshed for not 

d • 1 · • f • d d r. • ) • attendmg or for per• mone upon any court marha as ~erema ter m~nbone , a~ r~.us1n.g or ~e~ ectmg jill")'. ' 

to attend, or who attending shall g1ve such testimony as, 1f given m a CIVIl court, 
would render him gailty of pe1jury, shall be liable to trial in a civil court, and on 
conviction shall suffer such penalties as may be in force against a person offending 
in like manner in any civil court. · 

Art. so. Any person using menacing words, signs, or gestur~s, in the presence Pennlt_Y ofnsing 

of a court martial then sitting, or causing. any disorder or not, so as to distu~b ~.~':''Z~.~~~~;; ges
their proceedings, shall be punished according to the nature and degree of h1s court' martial. 

offence by the judgment of the same court martial, I disagree: a court of 13 officers, under irritation at 
with imprisonment for any term not exceedinrr three an insult offered. to the~, are not, in my opinion, a pro· 

th 
0 per trtbunal to JUdge toe offence. 

mon S. The limitation of the amount of punishment I also 
disapprove; ns cases have frequently occurred, and may 
again, in which that punishment would be exceedingly 
inadequate. 

(signed) II. Fane. 

SECTION III. 
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• \rticles of War. 

SPECIAL REPORTS OF THE 

SECTION III. 

A.dmini.rtration of .fustice. 

Gcneralcourtsmartial Art. 51. The Commander-in-chief, or commanding officer of the forces for 
~,.whom conmed. ' the time Leiner at the presidency to which the prisoner to be . tried may belong, is 

empowered t~ convene general courts martial for the trial and punishment of all 
offences specified in these articles. 

General c~urts martial, Art. 52. A general court martial shall not co~:~sist of less than 13 commissioned 
how consbtuted; not ~. II bl C • · • I. 
~rdina.rily to consist or officers, unless 1t be held out of the onoura e ompany s tern tones, wuerc a 

~':!\'~':t;~~~llllllis- general court ~artial may consist of fiye commissioned offi~ers, if 11. greater number . 
when may consist or cannot in the JUdgment of the convenmg officer be convemently assembled. 
fi•e. 
!'o scn~ce to~ put Art. 53· No sentence of a general court martial shall be put in execution u~til 
fu:ution nntil con- after a report shall have been made of the whole proceedings to the Commander-m· 

chief of the forces for the time being at the presidency to which the prisoner 
may belong, and until he shall have confirmed the same. 

~rts martial, not Art. 54· The commanding officer of every station, cantonment, garrison, detach
~uf~ral,bywhom ment, or regiment, may assemble couru martial, not being general courts martial, 

according to the nature of his command, for the trial and punishment of all 
offences specified in these articles where general courts martial have not exclusive 
jurisdiction. 

Sentence to be con· No sentence awarded by such courts martial shall be carried into effect until the 
firmed by the rom-
manding officer pre- commanding officer shall have confirmed it: 
Tioua to execution. 
No officer command- Art. 55· No officer on detached command of less than four companies of 
ing 1 .... than ro~ detachments numerically equal to four companies, shall carry into execution any 
==~!".';'aconrt punishment awarded by a court martial held by his order, until the sentence shall 
martial- have been confirmed by the officer commanding the regiment to which the offender 

belongs, except when an immediate example is necessary. . 

Three, when sufficient. Art. 56. Courts martial not being general shall consist of native officers. They 
shall not consist of less than five otlicers, excepting where that number cannot 

. conveniently be assembled, when three shall be sufficient, of whom the senior 
!'- m1sumlersta~d- officer shall be president. 
mg seems to exi5t, 
leading to this change, in the original draught. All courts martial, for the trial of 
nath·e culprits, are composed of native officers. 

(signed) H. Fane, 

Senior officer to pre- Art. 57. At all general court~ martial, the senior officer shall sit as president,. 
side at general courtl 
martial. witho.ut being so appointed by warrant. 

At all inferior c:ourU 
martial an European 
()fficer to superintend. 

noun ohitting. 

Oatl• to be taken br 
tl.le inteTprder. 

Oath br memLen ol 
tLe court .. 

Art. 58. At all courts martial inferior to general, an European officer of not 
less than five years' standing in the service, except in cases where no officer of that 
standing may be available, shall be appointed to conduct the proceedings. 

Art. 59· An interpreter, if practicable, shall be appointed to all courts martial. 

Art. 6o. Trials by courts martial may be carried on between the hours of six in· 
the morning and four in the afternoon, and not otherwise, except in cases which 
may require an immediate example. , 

Art. 61. Forms of proceeding on the assembly of the court: the Judge-advocate· 
or superintending European officer shall administer to the interpreter the following 
oath. 

Oath. 
"I, A. B., swear that I will faithfully interpret and translate the pro

ceedings of the court, and that I will not divulge the sentence until it shall 
have been approved or published ; and further, ihat I will not disclose or 
discover the vote or opinion of any particular member of the court, unless. 
required to give evidence thereof by a court of justice or court martial in due· 
course of law. 

" So help me God." 

In case of the unavoidable absence of an interpreter, the European superintending 
officer of a court martial inferior to general, shall take the oath prescribed for the 

interpreter. 
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interpreter. The J utlge-advocate or superintending officer shall then cause the As a doubt on this 
follow in~ declaration to be made by each member on oath, according to the forms subjectisexpressed 
of his religion:...-· in Mr. Amos's Mi· 

" I A B d h 1 "11 d 1 • · · . . . nute, it may be . , • ., o ~wear t at. ~~ u y aomm1ste~ JUStice ~ccordmg to the useful to point out 
ar:tclcs of war, wlt?out partiality, ~avonr, or affection; and 1f any doubt shall that llindoos are 
an~e, then, accordmg to m~ conscience, the best of my understanding, and sworn °? the water 
tl t f · t 1· d 1 I "11 d" 1 t of the Ganges, and 

IC cus om o war m t 1e 1 ·e caoes, an t Jat w1 not 1vu ge tne sentence ~Iahomedans on 
of the court until it shall be approved of~ or published ; and further, that I the Koran. 
will not disclose or discover the vote or opinion of any particular member (signed) II. F. 
of the court, unless required to give evidence thereof by a court of justice or 
11 court martial in due course of law." 

The following oath shall then be administered by the interpreter to the J udgr-
ndvocate or superintending officer:- · · 

" I, A. B., do swear that I will not disclose or discover the vote or opinion Oath to be taken by 
of any particular men~ber. of the court martial, unless required to give evidence !~·:;,"i;.~~~~';;;~eo';;;~er. 
thereof by a court of justice or a court martial in due course of law. 

, " So help me God." 

Provided that it shall not be necessary to re-administer these oaths on the 
commencement of fresh trials before the same court. 

Art. 62. In all cases where persons required as witnesses before a court martial Summoningofwit-
b bl h • J I J d d d" ffi D£:SSl'8; persons not may not e amcna e to t cse artie cs, t Je u gc-a vocate or com man wg o cer amenable to military 

shall.transmit to the magistrate within whose jttrisdiction the witness may reside, authority, how sum

hi.s summons for the attendance of such person,. and the magistrate sha)l cause the moned. 
Witness to be duly summoned. 

Art. 63. All persons who give evidence at a court martial are to be examined Witnessrs to be •~
on oath, according to the forms of their respective religions, or if they shall object, ~~i~':: ::cf.::.~u~~
on the ground of any religious scruple, to take an oath, they may, at the discretion 
of the court, be permitted to make their solemn affirmation or declaration in such 
manner as is hereinafter mentioned. 

Art. 04. ln the case of a witness of the Hindoo persuasion being exempted from llindoos exempted 
k. h h ·fi JJ • d J · h JJ b b "b .I b h" · ] fromtnkin~aooath ta mg an oat , t e o owmg ec arab on s a e su sen eu y 1m prevwus y to to subscrib';, a declara· 

his deposition :- tion. 
" I will faithfully answer, according to the truth, such questions as may be Declaration. 

put to IDl! by the court, in the cause now before the court; I will not 
declare anythmg not warranted by the truth; if I declare. anything not 
warranted by the truth, I shall be deserving of punishment from Ish war." 

And in the case of a Mussulman witness so exempted, the following declaration 
shall be subscribe<! by him previously to his deposition:-

" I sincerely promise, and solenmiy declare, in the presence of Almighty 
God, that I will faithfully and without partiality answer, according to the 
truth, any questions that may be put to me by the court respecting the cause 
now before the court." . . . 

After the witness; whether Hindoo or 1\lussulman, has given his deposition, 
he is to subscribe the following declaration :-

lfussulmans exempted 
from taking an oath t.o 
subscribe a declaration. 
Declaration. 

" I solemnly declare; in the presence of Almighty God, that I have Declaration. 
faithfully and without partiality answered, according to the truth, the ques-
tions put to me by the court rcspectiog the cause now before the court." 

Art. 65. All the members of a court martial are to preserve order, and in giving ~ran~erof~oting;me~· 
h. · . • · h h d • II 1 f bers m votmg to bcgm t etr votes are to be"lll wit t e youngest; an m a cases w Jere a sentence o with the youngest, &e. 

death may not be a';,arded, the decision shall be by the majority of members 
present, provided the number of members present be not Jess than that required 
by the preceding articles .• · but in case of an equality of votes, the decision sh<1ll be E 1.1 r 1 . h , qnn 1 y o vo cs. 
in favour of the prisoner. The president at a general court martial s all vote cu,ti"g voto. 
with the other members, but shall have no casting vote. The He never does 60 and the ne.,ative is 
European superintending officer at a court martial, inferior to superfluous. {signed) ll. Fane. 
general, shall not vote. 

Art. 66. No sentence of death shall be given against any offender by a court concurrence of two· 
· J J 1 · .I f h b l · o,;,u; of the membero marlla un CSS tWO•lllfuS 0 t e mem CI"S prt;sent concur t lCI"Lll1. io 0 scuteoce of death. 

H A1t. 6;. 
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ollims, ~on-<'Omrui.o- Art. 6;. Whenever imy officer, no.n-commiss~oncd o~ccr, or s?ldirr, shall. Lc 
""'" '1 ofucrrs, •••1 "'.1• charged with the commission of a cnme deservmg pumshmcnt, his commamlm"' 
,J.,•rs, may bo placed m J fi ' ' 1 1'"' 
"''"" orconfiued rre- officer, if he is of opinion that th~re are rcasona~le gro~n s or mqu.Iry, s Ia_l 
r•ra<ory to trial. ordrr him to be put under arrest; af an officer, or af a soldier, to b~ conhucd unul 

he shall be either tried by a court .martial, or _shall be lawfully dasch~rg~J ~y a 
proper authority; and a court _martaal for the tn~l ~hall be ?sscmbled watbm c1gl~t 
days, or if it cannot be convemently assembled mthm that tHne, then as soon as at 

Ptculiarjurisdiction or can be conveniently assembled. 
~:,.~~:! ~":!:; .t\rt. 68. All commissioned officers, all prisoners charged with offences which 
amenableto_genenil are punishable with death, or with transportation, or with imprisonment exceeding 

O
co;r'" marftialhi ohnlthy. four months, shall be tried by general courts martial only. 

ut>nceao w c e . , 
punishment may be death or transportation, or imprisonment exceeding 
four months, or punishments in the next articles. 

Pow•~ of punishment Art. 6g. A general court martial, when a commissioned officer shall be con-
ve.ted m general conrta • • • tr b fi • fi d f h' h h ' J ' martini. VJC!ed before at, ot any ouence e ore spect c , o w IC t e punts 1mcnt ts not 

before defined, or is left discretionary, may adjuge such officer to be suspcnde1l 
from rank, and pay, and allowancrs, for a stated period, or to be placed lower 011 

the li~t of his rank by an alteration of the date of !Jis commission, thereby 
losing the corresponding benefit of length of service; and the court shall, in every 
such sentence, specify the extent or degree of suspension or reduction which they 
shall so adjudge. 

'{b~ ~~erenc: be~e A general court-martial may, in such cases, adjudge a commissioned officer to 
J.,,~ ap~::r~ a':u- be punished as in the next article, by imprisomnent, hard labour, and solitary con
error, as in the next finement. 
article the punish-
ments of imprisonment, hard labour, and solitary confinement, are not mentioned. 
I do not think that the punishment of "bard labour" ought to stand as a punish
ment generally applicable to commissioned officers. It is our duty to uphold the 
respectability of nativ~ officers. (signed) IJ, Fane. 

:~:r·;~::;,:•nt Art. iO· Any court martial, general or not general, when a non-commissioned 
~artinl; non-co~ officer or soldier shall be convicted before it of any offence before specified, of 
:.r:;,~,:~~r~"'":ed whicb the punishment is not before defined, or is left discretionary, may adjud""e 

I h uld d 
. ' t · such non-commissioned officer to be reduced to serve as a private soldier or m~y 

s o es1re o • . . ' 
correct this, though ad)u~ge a havtldar to be .reduced to the rank of ~a1ck, o~ may adjudge a non-com-
it was in the ori- miSSioned officer or soldter to be placed lower ID the hst of the rank which he 
~:ina! ~raft. holds, with proportionate loss in respect to length of service; such loss to be 
l'::r~d~~~~~rd~~ di~tinctly specified in the sentence, and to be restorable by the Commander-in-
prives the mau chtef. 
punished of the respect which is necessary from the soldiers to enable him to con-
duct with any advantage the duties of inferior grade. (signed) II. Fane. 

Imprisonment award· 
able. 

CorJ•rJra1 r~tmi,JJrnent 
,,r,t to Lc awarded. 

Art. 71. Or may adjudge such non-commissioned officer or soldier to be impri
soned for any period not exceeding four months, or to be imprisoned with 
bar~ labour for any period not exceeding two months, and may direct the 
prisoners to be kept in solitary confinement for any portion or portions of his term 
of imprisonment not exceeding one month at a time; and in addition to any 
such punishments; may adjudge a forfeiture of all· claim to pension on disdwrge, 
which might otherwise have accrued to such non-commissioned officer or soldier 
from the length or nature of his service. Provided that no soldier who has under
gone the punishment of imprisonment with hard labour, under the sentence of 
any court martial, shall be capable of bein" re-admitted into the ranks, or 
receivin::; pension on discharge. 

0 

• 

Art. 72. It shall not be competent to any court martial to sentence any non· 
conuuisoioned officer, soldier, or camp follower, to be flogged. J am at a ]o-.s to 

l~now I10W c:arnp 
f(JJ/ IJ\\ U"~ euth as carnd drivers, nnd variou<=~ other descriptions of men attending 
''""I"• on htr\icc c;pccially, are to be hpt in order, or restrained from pillage or 
ir,jury t(J the j,,],alJitants, when corporal puni~.;llmcuts are entire1y abolished. The 
Ul·rni,,a!, f(,r !liC •cpo~·. may prove sufficient by the loss it inflicts on him; but not 
so of any camp follower. (signed) II. Fane. 

:-;/) ~lr-r<...rm f(J ·~trill! a 
,..,_,.,,,HJ liwt fvr !'awe 
<oiJLiJCl:. 

Art. 73· No person being acquitted or convicted before a court martial of 
any offence, shall be liable to be tried a second time by the same or any other 
court martial for the ~arne offence. 

Art. 74· No 
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Art. i4· No person shall be liable to be tried or punished for any offence an-ainst 
these rules and articles, which shall appear to have been committed more., than 
three years previous to the order directing the assembly of the court martial 
"hcrt:by he is to be tried, unless the person accused, by reason of his absenting 
himself or some other manifest impediment, shall not have been amenable to 
justice within the period, in which case such person shall be liable to be tried at 
any time not exceeding two years after the impediment shall have ceased. 

Art. 7 5· No non-commissioned officer shall Le reduced to the ranks but by the 
sentence of a court martial. . - · 

Punishments otheru:ise than h!J Courts Martial. 

Art. 76. In cases of slight offences a commanding officer may, without the 
intervention of a court martial, award extra drill or extra duty, not exceeding 
15 days, or confinement in the quarter-guard for not exceeding three days; and 
none of these descriptions of punishment shall be awarded by sentence of a 
court martial. 

Of Complaints. 

Art. 77. If any officer, n~m-commissioned officer, or soldier, shall think: himself 
wronged by· his superior or other officer, he is to complain thereof to the com
manding officer of his troop or compll;ny, by whom, if the {!rievance be not 
redressed, such officer, non-commissioned officer, or soldier, may complain to 
the commanding officer of his regiment, who is hereby required to examine into 
such complaint, or remit it to superior authority, as the circumstances may 
require; but if the complaint should appear to be frivolous or groundless, the 
party preferring it shall be liable to be punished by tlie sentence of a court 
martial, according to the circumstances of the cas!', by being reduced in .rank, or 
suspended from rank, or by bein" imprisoned or deprived of pay and allowances, 
according to the manner and to ~he extent as -by these articles may be awarded 
by any court martial. 

Allowances under Arrest. 
Art. 7 8 •• Any commissioned officer, non-commissioned offic.er, or soldier, 

under arrest, or in confinement under ·a charge of any_ offence, shall not be 
entitled to receive his full pay and allowances from· the day of his commitment till 
the day of his return to duty in his regiment, or to the party he shall be ordered 
to join, but shall be subsisted at a rate proportioned to his rank; and if he be 
acquitted he shall receive the balance of all arrears of pay and allowances accruing 
during the time of his confinement. . 

E.recution of Sentences b!J Courts Martial. 

Limitation of 1ia1Jilily 
to trial. 

Non-commissioned 
officers, how to be re
·ductd. 

J uri.sdiction of com
manding officer: with
out a court martial, 
may award drill or ex
traduty, orconfl..ocment 
jo the quarter-guard. 
Court martial pre
cluded from awarding 
such sentences. 

Au officer, non-com
missioned officer, or 
soldier, coDBidering 
himaelf wronged by hio 
superior, may complain 
to his commanding 
officer. 

Commissionrd, non
commissioned officer, 
or soldier, confined on 
a criminal charge, not 
entitled to full pay, &c. 
during his absence from 
hia regiment, &c. 

Art. 79· Sentence of death shall be executed in like manner as such sentence SentenceoCdeatb. 

is executed when awarded by courts martial for the trial of the East India 
Company's European troops. Whenever the sentence of a general court martial 
shall adjudge transportation, or sentence of death shalJ be commuted ·by competent 
authority to transportation, the Nizamut .\dawlut shall give effect to such sentence 
or commuted sentence, on the septence being certified to the court by the adjutant
general or hisdeputy, under the authority of the Commander-in-chief. 

. 
Nizamut Adawlut to 
give effect to l'entenc<·a 
of transportation. 

Art. 80. Persons sentenced to imprisonment <by courts martial, shall be im· Imprisonment. 

prhoncd in any public prison, or in any other fit place 11 hich the Commander-in-
chief at the presidency to which the prisoner may belong shall appoint, provided 
buch place _be within such pre~idency. 

Art. 81. Whenever any sentence of a court martial shull adjudge imprisonment, ~hgi;tmtc. to~,, . .,_ 

or imprisonment with labour or with solitary confinement, or both, it shall be the ~.~;':;.:,:::"~:;:::t1';;:;,;;:,. 
duty of any magistrate to give force to such sentences on the offvnder sentenced to tary uutLority. 

imprisonment being delivered to his custody, and on being furnished wi1h a copy 
of the sentence by the General or other officer commanding the division or district 
within which the trial is held. 

Art. 82. In every case wherein a fine or pecuniary compensation shaii be ad- \1'1.-o • An''' u<l· 
' d d • ) )" 1 } it' d i•"'"''" hy n rnnrt mnr· JU ge by a court ntarl!a , any arrears of pay or pub 1e money rue tot 1e oucn er, or tint: tlw in•r or 1,ro. 

<lDY Jlropcrty bclon"ill" to him in camp garrison or cantonment shall be available tw•·ty, "'~'· nf tho nf-
o 0 ' I ' t.-uder n 1tlun <"lliHp, .!.c . 

. 585. H 2 under ;ln<ll be uvuilablo. 



What is intended 
by the command
ing ,,;~~cer's authv .. 
rity being sutlicie11t 
in tbe first ca;.e, 
and the prtsi<lent 
l'f the cuurt ruJ.r ... 
tial's necessary in 
tbe second? 

(sigued) H. F. 

:Effl-cts of deceased 
rorumissioned otlicen. 
non-commi.s&oned 
offiC'i'rs, 10ldiers, and 
public sen-ants. 

RulC'I to t.e obsened 
in the disposal d the 
c tfects of the decE'&.Sed, 
if no executor be Oil the 
~pot. 

'1\nea troopt are· 
N:ning where there 
is DO court of ch·il 
jmlicature, seriou1 
o~l DC(11 may be tried 
by general court 
martial~ 

SPECIAL REPORTS OF THE 

under an order from the officet• commanding, for the payment of the amount so 
adjudged; and the goods and chattels of the olfcndcr may lle di~trained on, and 
the di:>tress sold lly warrant under the hand of the jJresident of the court martial. 

S.ECTlO~ IV. 

Effects ifthe Dead. 

Art. 83. When any commissioned officer, non-commissioned officer, or so!Jier, 
or any person receiving public pay drawn by any. officer in charge of II pulJJic 
department belonging to the army may die, or be killed in the service, the com• 
manding officer ot the regiment or party, or officer in charge of the department, 
sliall secure his effects, and direct an inventory thereof to be taken, a duplicate of 
which is to lle lodged in the office of the adjutant or officer in charge of the 
department. 

Art. 84. If there be no executor on the spot appointed by the deceased, the 
effects are to lle publicly sold, the commanding officer of the regiment or party, 
or officer in charge of the detachment, after discharging the debts of the deceased, 
viz. thP. expense of funeral ceremonies, his debts in camp or quarters, and regi· 
mental dellts uf every tl~scription, shall account for the residue to the heir. or heirs 
declared by will, whether written or nrllal, or in failure of such, to the legal 
repre~entath·e of the deceased, and in the event of no executor, heir, or other 
representative of the deceased attemling and t!Stablishiog his claim within 12 
months from the date 'of the casualty, the amount in the hands of the officer 
having charge of the estate is to be remitted to the general treasury at the 
presidency., 

'SECTION v. 
4rtic/es re/atit·e to Service out if the British Territories, Martial Law, Rebels, 

P~!) during Imprisonme11l by the Enemy, E.ffi:cts if Deserters. . 
Art. 8'5. Whenever any body of the troops shalllle employed where there is no 

British court of civil judicature, any officer, soldier, or other person amenable to 
milit,ary law, accused ?f murder, robbery, or other serious offences ugainst person 
or property, shall be hable to be tried by a general court martial, and puui.bed with 
death or otherwise, according to law. 

• 
Generalcourtmartial Art. 86. In any place out of the British territories, or in states in alliance with 
may be as~Wmbled for h B · · h · all 
the trial or any penon t e ntlsh government where t e troops sh lle in military possession, the officer 
accnsed of any crime commanding any division, detachment, or distinct part.v, may assemble general 
committed against the 
property,&c,oran court martial, which shall consi~t of not less than seven officers at the least, for the 
iuW.t britathnt oBr !"'t.YhPiace trial of any person under his command accused of any crime committed against 
ou 

0 0 
n •• h f " h b" "d h I f l • tcnitorieo whe~e tb~. t e pr~perty or person o any Ill a 1tant or rest ent at sue pace, or o 1avmg 

· :";;P;.,=~!:..:" mli- committed violence or any other offence ; and every such court marti~l hhall have 
• power to adjudge any person so accused to suffer the punishment herem prescribed 

for the crime or offence charj!ed, but no sentence passed by such. court shall be 
executed until confirmed by the officer commandjog the troops on service to which 
such division, detachment, or party, shall be!OJ•g. 

General court martial A t 8 A d · 11 1 , h" th C • · · b · 1 1 may be .... ml>led ror r . 7· n m a paces w,Jt Ill e . ompany s terntones, w . ere mart!a .. aw 
th~ trial or.pm<.no shall have been lly due authonty proclaimed, the officer commandmg the dJvJsJon, 
owtngallc"~ance to the d 1· d' ' 11 I • I I· h h II 
Britkh go~ernm<·nt! eta~ 1ment, or Jstmct party, may assemo e /!enera courts marlla_, w nc .s a 
who way 1-e taken m cons1st of not less than seven officers for the tnal of any person OWIO"' alleg1ance 
"'"'' ·~·iu.t the •ald h n . ' h h ' . . . h "d .. t 
g•mnm.ent, &c. to t e nus government, w u may lle taken m arms agamst t e sa1 govern men , 

or who may be assisting in rellellion by maliciously attacking or injuring the 
penons or properties of any loyal su!Jject, or in any other manner; and it shall be. 
lawful for any such court martial to. adjudge any person so found guilty to suffer 
dtath lly bein;; hanged lly the neck until dead, or to be otherwise punished as t.o 
such court martial shall seem expedient, b1.1t no sentence shall be executed until 
confirmed by the said commanding officer. 

And tbe commandin"' oflicer of every such division, detachment, or distinct 
party, is hereby authori~ed to arrest and detain in custody all persons engaged in 
~uclt rcbdlion, or 5uspccted thereof, and to cause all persons so arrested and 
detained to lle llrou•rl,t to trial, and to execute the sentcnc~ of all such courts 

o . I marlla, 
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rti I h h ·· " f d th th · • • · · • · · No II -Part 1 ma a , .w et er o ea . or o erw1se, and to do all other acts necessary for such Artict;. af w · 
eeveral purposes. , · ar. . ' 

Art. 88. Every court martial, as constituted in the preceding article shall have ~ ~hlr b. 1M 

power to try any penon owing allegiance to the British gover~incnt, who -r·-*"' 
aball be taken in atml agaillllt the state, or otherwise aiding and abettina the' = :""~ ~ 
enemy ; and. such penon 10 found guil.ty shal! be· liable to the punishme"nt of . . 
death, hy bemg hanged by the neck until dead, or to traDprtation for life· but · 
DO aentence puaed by such court shall be executed until confirmed by the ~flicer :!:!:"" .. ":.::.=. 
commanding the troops on lerVice to which. such division, detachmeot, or pany, !;:;" olllaor,.... 
shllll belong. · · · "'' 

. Art. 8g. Any officer, ·non-commissioned officer, or soldier, who' shall be taken .. .,...._ _ 
pri110ner by the enemy,. shull forfeit all "claim to pay 1lnd allowances during the COIIIml•olo~ ...... 
pt'riod of his ren,aining a prisoner, and 'until be shallegaiu return t& the Service, :=;'::.=:.P!
•hen, if be can establish before a court martial that he wu unavoidably· taken "' 1"'11114 .un-. 
prisoner in the coune of Jervice, and that be bath not aerved with or ·aBSisted ·the ""' · · 
enemy,; and that be hath retumed 81 aoon as possible to the eenice, he shalf be ' 
entitled to receive either the •hole,· or socb portion of his arrears o( pa.J and 
allowancea,· aa the -court martial •hall award. · . . . 

"" • • • t • • ·• . • • . 

. Art. go. The eftects of deserters ace to be publicly eold, and the proceeds, after Uectaol'~ 
Jlllymeot of regimental deb~ rentil.tN by lhe otlicer commaading tbe. eorpa to 

· which the deserter belongs to the general ~ury at tbe presidency. · 
. ; . 

• 
· . · · ·• .• · . ·~ Sa:CTto• ·.vr~ · ·. • ·. : 

• • • . ,ApPG. fl 1M At'iid& 

• . . 
. Art. 91. All oflican, uon-commiuioned oflicere,. eoldien, or •a:r other perious I am DOt a~re 
w~atsoever receivin~ pay_ ! or being hired. in tbe eervice of the ar~llery. wbe~her ~h~Jery-

• d r1vere or othen, aU fcr1ers, truuapetere, and ·drummers, all !lospnal attendants, The article ought 
aub-usistaut eurgeona and d~n, all artificers and labouren, followers, or to be applicable to 

otben eerving with the arm,., lll'e to .lie go•emcd by these ar~cles, and eubject to all rollowen. Per· 
· a1 b tial · hap• the words 

t~·.. ,Y co~11 mar • . . . . . . . ; .. , or adam .mnr widi the .=.,t··- iuladW to hav.~ chat elFect I 
, . , . , , , ' • , . 1 . 1• . 

1 
... · • lla&iiiO,;wh,lllbe.int.,_iliCIIUul>? . aigued) H.F. 

· · Art. ~2~ AD ~e!sonl of tbe description ~e~d~n~d ~~ the '14st art~cl'~, prc)f'eas.ing 'Y!) ~ia ..;ric
the Christian relig~on, are to ~ governed by these ~Ides, eave .~t 10 the trtals :.., the letter &om 
of e~h persons by. co';lftB martial, the usa~ of th~ pres1~en .. y to finch they belong the MCr8W1 to 
touching the constituuon. of the court marfi~ eh8ll colitiuue W be foRo wed. . .. ~t, Mill· 

. . •. . . -· . I ·.J ,, ••.• , • I •. ,,.· ·.. . . - ., ' tarJD artmeDt, 

.'' ... · .'· . • ' · .. · ' • ' '· ~ · ·· ·• ; . · 31• of )lay 1838, 
• . •• . • • . S.BCT.JOW v.u. '. . .. : . . . . . . . . . • puqrepb ll6. 

• •. •. . • 
1 .P~~tkm tJ/IIlt 2rtitkl.. · · · (liped) H •• F • 

. Art. 93.' These article~·.~ .to he truelat~ ia~ the. ~ev~~ taognages .ef the 
different preside!JCiel t aocl the parta .foiowing. ,.jz. . • .. , . . • .. 
are to be.read at every •general muster at the bead of every regimen&. . . ' •8wjii••••I'JColaall 

' . '.. . : ... ,. . ..... 
,1. '' l 'f" • • I ' I 0 

• 
----------.. ~. I, 'I 

' • . . . I 
MnqJTB by the Hou9urabla .A • .A11WI; Eaq. • • ·' .. 

• • 
TaB articles of war whif:li I have prepared have been (ramed upon a: view of 

the draft eubmitted by the COmmander•in-cbie(, the obserntions of the Law Com
missioners, the'Re,olutioua of Council, and die opinions of the ~veruor-general, 
together with some alterations whicl\ liave occurred to ~elf. • · 

I shall not in the ensuing pages ,notice those alterations in the original 'draft 
which I have ·made in conformity w·ith the joint opinion• of the Governor-general 
and the CounCil. · I have- adopted the· form of the articles as presented in the 
original draft, and which the Governor-general approves of, though the Council 
and the Law CommiBSionere would have preferred a diftcrent form. . . 

I have not included the provisions respecting courts of request. · The Council 
and the Law CommiBSionere have expressed a decided opinion against their b~iog 
included. r collect from the observations of the Govemor-~neral, that articles 
of war are expected from Englaud tol' the goveruu1£'ut of the l:ompany's European 

sbs. · · · a 3 t:oops •• 
• 

Legia. Cou. 
19th NOY. 1838. 
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5s SPECIAL HEPORTS OF TilE 

Ko.II.-Part1. . 1 E r · 1 
An;ck~ of\\'ar. troops. It may be expected that they.will follo1~ the order of.t 1e · ng •~h art1c es of 

war, nod consequrntly will not contam any nrt1cles concermn;; courts of request. 
Thus, in addition to the reasons already assigned, uniformity will be observed by 
making courts of request the subj.ect of a srparate Jan·. Another. ~r~ument whi.ch 
may be entitled to consideration IS, that courts of request affect cmhans as plam
titfs, who arc prcclud~d from redress elsewhere: .If. after ~urther conside~atio~, 
it be thou"ht best to mclude courts of request, It 1s only nd•lmg a chapter; at will 
not disarr~nge the form of the articles as now drawn. 

SECTION I.-Otl Enlisting and Discharges. 

Art. 1. I presume it is not intended to enlist any soldier who will not take a[) 

oath. 
The terms " regiment and corps" were used probably without any intentional 

difference. 
Art. 3· In the original article a dismissal was not to include loss of pension, a 

discharge was to include it. I presume no pension is payable to the officer. The 
expression, "the government," was not sufficiently technical. 

I do not know what power of discharge or dismissal is to be given to the local 
government in the Straits. I doubt whether the articles have been sufficiently 
examined with reference to their application to the Straits. • 

The distinction in the terms" dismissal" and" discharge," sounds invidious; but 
I presume that it is according to military usage. 

SECTION 11.-Crimes and Panisllment. 
·. 

Death and Transportation. 

Art. 19. The particular provision as to solitary confinement is now introduced 
into all English statutes. . • 

The power to " transport" was too vague in the original draft.-

• Imprisonment for Three Years • 

·Art. 20. 1 have altered this article in conformity with the views of the Com
missioners, the Council, and the Governor-general, who have followed the proposed 
draft of the code. I cannot help thinking, however, that there may be a broad 
distinction between this species of military embezzlement and the kmd of embez. 
zlement provided against in the code. I must own that I think there is not suffi-. 
cieot reason for violating uniformity by a deviation from the 18th article of the 
Victoria Articles of War, which allows of transportation for life, or for years 
generally, or other punishments. · · · ; 

I presume the offence included in the corresponding English article, of" wilfully 
suffering to be spoiled," is intentionally omitted. 

Crimes subject to punishments hereafter ve,sted in courts martial. 
Art. 21, &c. The offences which immediately follow seem to require a parti

cular heading, the punishment being the same in all, and different from that in 
the preceding articles. 

I do not discover any reason why, in offences which are the subject of the pre
ceding articles, the general powers of punishment, as loss of rank, forfeiture of 
pension, &c. ve~ted in courts martial, should not at discretion be applicable, where 
it is not thought proper to transport. · 

Art. 26. This article stood No. 39 in the original draft; I do not see any reason 
why it was postponed. The punishment accords with the punishments in this 
place, and the subject treated of in the a•ljacent sections is that of illegal absence. 

Art. 31. I doubt whether the punishment, as it originally stood, was suffi
ciently defined by reference to subsequent articles; at all events, it is an improve
ment to point to the identical articles which contain the punishment. 

I think it was ltft obscure whether, if a general court maitial tried the offender, 
it could award imprisonment for four months under Art. 71: 

Art. 32, &:c. The,e o{f~;nces require a distinct heading on account of the pecu
liarity of the puni,hment; viz. in an officer, dismissal simply, in a non-commis
sioned officer or soldier, punishment a5 by subsequent articles. 

Art. 38. Tl.e punishment for this offence is different from any preceding 
punishment. 

Art. 39· 
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Art. 39• &e. The offences t.bich immediately follow require a sentence different N~~!i;-!r~~." 

from any which has preceded. · 
Art. 40, &c. The crimes which immediately follow are attended with a sen- · 

tence different from any in the preceding articles. The classing of them together 
enables us to avoid repetitions at the close of Articles 40 and 41 in the original 
draft. 

Art. 45· The punishment is different from that in any preceding article, and 
therefore a new lieading is inserted. · · 

Art. 46. Ditto. . · · 
Art. 47, &c. The punishments in the next four articles are peculiar to the respec

tive articles. They lay dispersed in the original draft; some of them, indeed, were 
introduced afler tbta subject of punishments bad been disposed of. They appear 
to have a conuecting link of practical utility; viz. that of being "incident to courts 

• martial." · • · 
Art. 47· The fibe was bd'ore unlimited; it may be questioued whether four 

montha' imprisonment, with bard labour and solitary coofinem.ent, as permitted 
by the articles referred to, be not too large 'a· discretion• · · . ' ' 

Art. 48. I do not feel quite satisfied with the punishment in .cases of perjury ; 
'Viz. imprisonmeut of three yean for an officer, and four months for a person of 
inferior station. It is to be observed, that the perjury ·may be upon a capital 
char~. I do uot eollect that perjury is punishable by military law under the 

1 
English articlei. · · . · · · · • • . · · ' 

Art. 49• It ia to be considered whether the expression '.c any person uot military" 
u approved of, will auawer. our purpose ; suppose the :persa.n refusing to attend be 
a European officer or s6ldier? . . . · ' 
. Art. so: There is much difference of opinion upoG this clause. I think there 
are atron~ gr!)unds for maintaining the analo~ of all other courts. . It being con. 
sidered Incident to courts oi justice to pl.IPish contempt& to :itself, and it being 
a common saying, that poe court cannot judge of what is a contempt to another. 
There would be great practical difficulty,.if a,ny other court were to deal with such 
contempta. It will be prudent. howeve~ to limit the extreme punishment. 

. . - ' . ~ 

Obserwltion1 on the preceding Section (Sec~i~n Ii.) on ·crimes' and P,urJ.ahment1. 
~ 0 ' • • i * , ~ . .' , _ , •. I •.. • ~ II ', • • 0 

. Now :that the offencea have lleen arranged under specific heads, which have 
been determined, except in the last instance (offences incident to courts martial), 
by the nature of th~ punishment, perhaps it will appear (what was not ao evident 
before). that, in several i.nstancea, .the punishment is unnecessarily varied, the 
shades of variation ~ing sometimes very slight, and, to first appearance, at least, 
caprici,ous. Perhaps, on reconsideration, the Military Department may think it 
advis11.ble to class all offences under ~ree, or at most,< four heads of punishmt;nt,' 
each head admitting of adequate discretion and choice. ·' · · · ' 

It appears to me th!Lt whilst the punishments of death, transportation, dismissal; 
imprisonment, fine, should be specifically appropriated, ·either separately or con
junctively, to specific offences, all other military punishme!fs should be applicable 
at discretion to all ·offences. E:r;. gr., at present a person giving false alarms in 
time of war cannot be punished with loss of rank. · , : · • ' 

It may, perhaps, appear to be an inconvenient arrangement to conclude the, 
section of crimes and punishments, whilst. tbe statement of much the largest 
portions of the punishments is poitponed byC"efereuce to subsequent articles.· It 
may be thought advisabl~to conclude the section upon crimes and punjshments 
with articles to this effect {having prepared the way for them by concluding such 
of the preceding articles as now 'refer to the court martial clauses ACcordingly): 
"Whereas reference is made in the preceding article!! to •certain· discretionary 
punishments 'to be thereafter defined, such discretionary- punishments are 81 
follow." (Here insert the substance of the punfshmeots which courts martial are 
now empowered to inflict under Section IV.) · . • . · · · 

The Judge-advocate will probably compate the list of crimes and punishments 
contained in these articles w.ith that in the new articles of Queen Victoria, in case 
it be thQught ·desirable that they should' corresponcJ plore closely than they do at 

re t. • . • • psen '. :•. ·· 
I have kept, in Artide 31. the terms oftbe original draft; for I presume that the 

offence of acting ... in a manner unbecoming' the character of an officer" conveys a 
distinct military meaning. 'I have omitted Article 51 of the original draft as too 
vague, but if pressed by the Judge-advocate, it will be proper to reconsider it. · 

585. · a 4 .. · . Tbe 



SPECIAL REPORTS OF TilE 6o 
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The En<>\ ish articles contain similar terms, and, pcrhnp5, they may be consillcrcll 
cs>ential by the military authorities. I have omitted Articlt: 59 for the ~~~me 
rea~ons as Article 51, if it be not also objectionable on the wound of repetttwn. 
I have omitted Article 46, as thinkin~ it inclmled in Article ~o of ~he present d.ruft. 
If I am IHOn••, the puni~luuent, at least, ought to be in kerpmg •nth that provadcd 
by Article '20~ I have omitted Article 67, as thinking the process tedtous and 

Art ides of War. 

unntccss:;.ry. . • . 
I have omitted clause 58 for a reason whtch muy n1ake tt expcdtcnt to consult 

the Advocate-"eneral. I ha1e consulted the Chief J mticc, nnd think that 11 e 
cannot gi1·e tl~e prerogative pow~r ~f mitigatio.n to the Commander-in-chief. 
I observe, however, that the power IS gtven by Arttcle 8, lteg. V. of 1 82;, of tho 
Madras code. , 

It may he important to consider whether the Governor-general should not 
reserve the power of confirming sentences of death, when passed under Article Sj, 
i1zj'ra. He has this power as regards European tro<?ps by 4 Geo. 4, c. 81, s. 4· 
It may be questioned also, whether we shoul~ not insert in. the, artie!~~ the effc~t 
of section 14 of 4 Gen. 4, clause 81, enabling the Govcrnor-~cncralm Councal, 
and Governor in ,Council to ~ufrend courts martial. Colonel .Morison thinks this 
poweris even more necessary in the case of natives than that of Europeans. 

SECTION IV.-Courts .Martial. 

Art. 51, &c. The articles respecting courts martial were very much confined in 
the original draft. I have endeavoured to keep distinct the se\·eral heads of, 1. The 
Constitution of Courts Martial; 2. Procedure; and, 3· Pgwers of Punishment.of 
Natives. I presume that general court3 martial may not be composed, but if 
they are, they do not require a superintending officer. The floa1bay code cx
pres~ly pro1·ides for l!eneral native courts martial. Perhaps this point has not I.Jeen 
sufficiently adverted to.• · • · 1 

52. Unless the words "in the judgment of the convening officer" were intro
duced, the legality of the court might depend in the fact of convenicncy, to be 
tried by a jury. 

53· As to the power of mitigation, and confirmation by the Governor-general, 
1.·idc supra. 

Attention is requested to the point, whether the reference should be to the· 
Commander-in·chief of the presidency,. or to the Commander-in-chief of tho 
forces, or both, in this and other articles. . 1 , 

61. It is prcsuiJled tha~ the judges and interpreter will take an oatQ. 
There is, perhaps, ~omeobscurity as to who is to tender the oath. Dy the ori

ginal draft,l should have supposed that, in a general court martial, the J udrrc
advocate, and not the President, is to tender the oaths. If this be not inti:nd~d, 
a slight alteration in the present draft will be necessary. . 

62. I do not see any g9od reason for the tedious process of summoning through 
the intervention of a magistrate. The provision as to enforcing obedience was too 
va~ue ; non-a.ttendanee is provided for in Act 49• 

63. I have adopted 'the views of the Goveruvr·gcneral in requiring an oath or 
solemn affirmation. Were it necessary, much argument could be urged in favour 
of those views. Dut the Governor-general does not advert to the question which 
had been discussed in Council as to the point, what option should be given of 
taking a solemn affirmation. I have followed the rule in 9 Geo. 4, c. 74, s. 36, as 
the safest. 

64. It would seem to follow that !"one but Hindoos and Mahomedans were 
allowed to make solemn affirmation, If this rule be not sufficiently large in prac
tice, a power should be given to.the court of administering a solemn affirmation in 
such terms as they may think fit, according to 9 Geo. 41 c. 74 . 

• 65. I have 

• Col. Jlloris~n <•bservc•, th>t "Hthere be no Judge-advocate to conduct the proceedings, there 
ought tu Lc a ouprri~otcnding ofliccr. Doth cannot be required, and indeed the superintending officer, 
in cJsra of g<·ncr"l cuurts martial, is usually appointed to act as 'Judge·ndvucate' for a trial, and 
sets a warrant a.!l bUCh frOIU the Commander-in-chief. 

"Th.; Govcruor·g<•ncral and Council do not interfere in sentences of death for crimes purely 
military. It i• unly for civil crimc•t•rrmittcd to be tried by courts martial under the Act of 18~4, 
where confirmali!,fl of copitlll punit-~luncnts or tram~portation for life is required. , 

"Tl1c CoJnmaudr·r-in-c!Jicf m"y be a Con1pany'a o!flccr, This, howe1·er, mukcs no difl'crcncc; 
Loth oflin:rll li.l.Villg Kin~'• cciJIJUJibsiolaS. 

"I •lwuld tJ,i,,k tiJi, puwcr even IW>fC necc.,ary in Lhe case or oalivca than Europ~aus." 
• 



l>j. I ha1·~ atlcJlltcd the SU""Cstion of tl1e Commis'iow-t·s 'l' to 1,1·0 , ·,.l· f ' or-· 'v \.. • ',, " ( tnrr or 'l 
111 ''.iority of members present, tl1ey Leins; of the requisite number. ·" ' 

It i' tJccc''ary to 111akc provision as to a casting vote; I do not know if wlnt 
l l,;c \e added be conformaLlc to tnilitary usage. ' 

1;;. I think tl1c commatHlin6 officer ou:;·ht to have a discretion as to arrestin". 
I ~Li,n,k that tltcrc wa~ an amLiguit;: in .tit~ orig~nal articles as to the cit;bt d;rys. 
11S. ll1e \1 hole extent of the cxclustvc JUrJSchctJon of general courts marti<cl 11 as 

11"t :,~a ted in the. original . draft. . l'crkt};s this article is. only a. repetition of 
'' l1at '' contatnc~ 111 prec(·dmg· articles. 1 he precedmg artteles mtght ha1c been 
.,Jiurtcnc·d [,y lcanng out uf them all statements as to whether the trial ,,·as to ue 
by a ;.;ennal or l•y any court martial, but I did not like to make this alteration 
;;s the rcpl'tition is of 110 great conscrrucncc, and may make the matter plainer. ' 

1i~1, 70, 71. 'fl,c,e articles ll'fJUire very careful inspection, as they are referred to 
'o frl'ttucJrtly. l'crlwpo; it wa;; not clear l>eforc, that general courts had all the 
J>'J" •crs of puni,]uucut vested in inferior courts, uc>ides those belonging exclusively 
to tl,~Jll,c]\'l's. I presume, tl1at sometimes a general court martial may be sum
JIIIJIJU! for till~ trial of a pcr,.oon not an officer; and by reference to the scctio•J on 
ni11Jl '• tl.at an olliccr ou;;·ht to ue liable to itnprisonmcnt in some cases not fail
ill:! under tl1e t11o Jir,t healb of puni;:lunent. 

The latter part uf clause 71 is LorroweJ from Art. 53 of the original draft. 
;li. llcquircs a di,tinct heading. 
i;. !>it to. 
The puni,l,mcnt was left too indefinite. 
~~. ltcrprires a new heading. 
~~· Ditto. 
l'crl.ap> something should be: said as to execution of sentence by death. 
TJ,e provision.-; in this and the following articles were dispersed. 
~u. The place of imprisonment was, perhaps, not properly provided for. 
S.!. l'crlraps the po"cr of distress aJHl sale may sometimes Lc useful. 

Obscrrations on Section Ill., of Administration o/ Justice. 

l h"-vC omitted Art. ~:!, as containing repetitions and being unnecessary . 
. \rt. .'13 has been omitted in conformity with the views of the Governor-general 
and Council. The L1ttcr part of that article has Leen incorporated. Art. .'i~ is 
omitted, because I think the substance is incorporated as tar as relates to the 
place of imprisonment, and the forfeiture of pension on discharge. The rest of 
thr; article appears too vag·uc; ~·ide supm. Art. G7 is omitted, because thought 
unnecc,sary. Art. 77 is omitted, because included at the end of one of tlrc 
::rticlcs in tlre section relating to punisirments, viz. that relating to compensation. 

Su;TION V.-.tlrticlcs relating to Scr'Cicc out '![the IJritis!t Territories, ,S·c. 
S.'). &c. The subjects of tlris section do not, perhaps, admit of any neat classi

fication; uut the present heading appears preferable to very vague heading in tire 
uriginal articles. 

~ i. I ha vc adopted the G ovcrnor-gcncral's emendation. 
S};. The term of transportation required to be defined. 
S~l· I have aJJ,ered to the original draft, all(! tl1e views uf tt.e Govcrnor

o·c;v····tl ,._., ~J' • 

SECTION VI.-.-Ipj!lication of the .-lrtidcs. 

T!Jc headin~ of' tl1is section is taken from the new Engli,;i, articles of w:1r. 
Tl,e std1jcrt of tl1e scctirm lJugl•t to be kept distinct,. anll placed either at the end 
or l~t·g·inning of tire articles. In tire original draft tircrc \\'as no suclt clistillcl 
lll':l(l and mot'l'ovr·r tire: arliclcs rclatinn· to tiJC suhj'cct were 'o ll'icldv SCJ><H<lll'd 

' ' ,-. • J 
.1s to ,t<ltllll\'os. Sj and C)<J. . 

'j'J,io.; .section require·,, ·t;crli;'P'• tllore comidl'l'ation than any otlwr colltainc<l in 
the· Mliclcs. It will lH.! convenicllt to consider, first, tl1c poi11t.s ol' Lm, ;ul[l altc·r
ll<lrds tii!J.'C of cxpr;di<·JJ!'.)'. }'or, if' l'"rticul;tr Yicll' <li'C taL en of' the lc.:.;·;d points, 
tl1c '!llc:stioiJS uf expediency Jllay not <Jri.se. 

'l'li<"C articles arc fr:uncd i11 puroU<IIJCC of the 7:;d >.cct. ot' :; ~·I Wdi. ·I• c. :'.), 
\\llich C'llljHH\Cl':~ the LovCI'Ilor-.~Cilct"td j11 CotJnl'll lq lll:tkc arlic:L':, o{ \I;Jr ." i(Jl. 

t!J(· ·~!J\'Clllllll'llt ot' tl"' 11:1tivc olliccrs <lli!l '"ldic1., i11 tl1c tllilit;~ry et·nic·c <.1 till: 
-"-'~ 1 L't·tiiJJ.Iil,·, 

. J' ': J. ' • 

t\ o.l I.-I';: 1 t 1. 
_,\rticlc': (,f \\';·r. 
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.\rtirl<s of War. Company, and for the administration of justice by courts martial to be holden on 
such officers and soldiers." This clause is illustrated by the g6th sect. of 53 Geo. 3, 
c. 10-l, which states that doubts had arisen whether the local governments could 
make articles of war for such officers and soldiers. · 

' One ,·iew of the subject which has been taken is, that articles of war and trials 
by courts martial proceed from prerogative powers, and tha~ . therefore we cannot 
leo-islate for such matters except under the express proviSion of the 7 3d sect. 
A'~other view is, that the doubts referred to in the 53 Geo. 3, most probably 
related to the· point, whether the government of officers and soldiers was not 
matter of prerogative ; but that if a per~on were not an officer o~ soldier, we 
might subject him to any court or species of law we pleased, which was not 
expressly forbid by the Charter Act. 

According to the first of these views, it is obvious that the whole of Article 87 
of the original draft is contrary to law, and it becomes immaterial to inquire into 
the questions of expediency connected with that article. 

I think, however, we may adopt the latter view of the subject, particularly as it 
has been adopted in Reg. V. of 1827, Sect. 12, Art. 11, of the 1\Iadras code, 
framed with reference to the 53d of Geo. 3 ; and also in Bombay code, 
Reg. XXII. of 1827. Such also appears to have' been the understanding in 
Bengal, though the articles at present in use in that presidency are of an ancient 
date. 

Adopting this latter view, it is to be observed, that perhaps few of the articles 
apply ~ the delinquencies of camp followers in general. These delinquencies seem 
to be chiefly such as we.adverted to in Reg. XX. of 1&10, Sect. 2, llengal code, 
c. g, breach of local regulations in cantonments. I do not collect that it is 
intended to make delinquencies of this latter kind punishable by these articles. 

But supposing that it is only intended to subject camp followers, &c. to the 
same articles as soldiers, a question of expediency arises, whether persons ''gaining 
or seeking a livelihood in a military bazaar or cantonment•• should be included as 
proposed in the original draft. Colonel Morison gives a strong opinion in the 
n~ti~ . 

The matter has undergone a great deal of discussion in the papers relative to 
military courts of request, and the opinion o£ the Advocate-general has been taken 
upon it with reference ta the construction of the statute governing those courts. 

As the matter has not been discussed with reference to these articles, I have 
adopted the description in Section 12, Article 11, of the l\Iadras rules, which is in 
conformity with Colonel Morison's views, in order that the question may undergo 
consideration in the 1\filitary Department; the Bombay articles include such 
persons. 

Another question of great importance arises upon Article 99 of the original 
draft, as to which the views of the framers of. that draft of the Governor-general, 
and of the Council appear to differ. 

Here, as in the former instance, I will first mention the legal points which 
occur. 

I apprehend that we have no power to make articles of war for officers or 
soldiers wbo are not "natives." It is a more doubtful question whether (subject 
o the question of our power to make articles for any persons besides officers and 
soldiers) the English articles for the Company's forces apply td drummers, camp 
followers, &c.; in sl1ort, to such as it is proposed to include in the present articles, 
but who are not strictly officers and soldiers. If those English articles do so 
apply, or rather if sect .. 33 of 4 Geo. 4, c. 8I, under the authority of which, 
I presume, the English articles are made, does so apply, we cannot make articles 
for drummers, camp followers, &c. unless they be "natives.'' · 

The Governor-general is desirous of having a trial by European officers of per
sons "of European birth or descent,. and professing' the Christian religion." 
I think we cannot legislate for officers or soldiers of European birth; whether 
every officer or s0ldier of European descent is "a native" in law, especially if his 
father be an Engliohman, is a question, I think, of some difficulty, Whether we 

may 

• Col. Morison oJ,servcs, that the term "serving with the army," as used in the Mutiny Act, and 
as ndopttd in the gJ&t arlide of l\Ir. Amos's drafl, means lega!ly, "in the field," or on field service 
witl1 the army; for it has been mentioned in the Supreme Court, that a cantonment is not with the 
army; which i• tlJCn in a state of peace, and its laws applicable only to military crimes against 
milit .. ry discipline. h deriding a case of false imprisonment of a sutler, at Serunderabad, it was 
rulid to be fal•e imprhonment, which would not Lav~ been the case had it occurred in camp, ' 
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I ·1 r r11 1 '(\.li.--r:,~J. 
Jn~·y (~_:._'J ,Ll(~ ~1r c:~n.p r_1 owcrs, &c. nut ln:in~· ~trictly ofTtcc:rs or ;·oldie:r:-:, 011 (1 .. \rti 1_-l._-· (,·L· '. 1._ 11 .• 

J:utl,un·~ '.' ""lliC', h ~ <j'.lt:•.liotl uf' ~on,iilu<~blc dii;iCI!Ity . 
.''iu1 J, I" 111:; tb~: lc;.::~lpomt', we Will allvcrt n;~xt to 1~rac~icc an!l c·,pc::icncy. 

"IH tl1c 1 1t he U!ltlu Jc~uLitloll or IJy us~;.:c only,Colond ;,]orhon cc1ys, "t-:ativc' x· 
11 J,o "' e Chri,ti"ll', arc in J:cn~<~l tried by a European court martid; lHtt 1"'t ~0 
at 1\Ltlr::; or ll"''li"1Y; T\IJd that lo cban.~c tl•c pr:1ctice at ~.Tadra:; or Jlomlny 
'' otdd Lc a Hry da!l_~crm:s inno1ution." I collect that the Go\'crnor-•cencr:·l 
wc11dd not l:::tL~: :tny di,tinction upon the ground of Chri:,tianitv alone. On tl 1c 
"l,uJc, 1•uk'J" it i.; IJc·t, at tl1c prcccnt juucturc, to leave thes-e matkrs as they 
:!:I ill! ,;t jlJ['>Cllt. 

(oi:-;nul) A. AliiOS. 

(~:o. cJSS,) 
frulll 'l: 1!. J!ar!d•nL, E"l· OJiiciatiu.~ Sccrdary to ti1C GO\·crnmcnt of India, to 

11'. 11. Jlrru;a.~ltlm, Eoq. Sccntary to the Government of India, 11ith tl1c 
G en cnwr-"·tncr;,J. 

.~ 

~ir, 

Lc~is. t'o11,. 
19th i\ov. 18;;8. 

No.8. 

I .\:I diicctcd J,y tl1c lion. the l'rcsidcllt in Council to forward to you, to be Lc;i,Jativc D·p. 
lJid I.e(, rc the Iti;i,t Lon. tJ,c Govcrnor-;:cncral of lmlia, for considc;·ation and 
"uch "rdc '' '" IIlli)' Lc nccos;Jry, tl1e enclosed drafts of articles of war for the 
Ji,cijlinc of tl1e llllli1~: army, "ith a minute of :\lr. Amos on the subject, and the 
l'''J'li" noted in the niar;.;in.'j' 

:2. y,,u "ill be pkaccd to return all the ori6inal papers sent herewith, "ith 
your rcJ>ly. 

roi t 'i'illiam, 
~o .:111.~~u.)t 1 SJS. 

I ha1·c, &c. 
(si;;ncd) T. II. Jlfaddock, 

Of!',; Secl' to the Gov' of India. 

From tr. If. Jllacnaglilcu, Es'l· Secretary to the Government of India, with the 
Gnn·mor-.~c·ncr.d, to T. II. Jlladdock, Esq. Officiating Secretary to tbc Go
HTlllllellt of' l11tlia. 

Sir, 
I Al\I directed to acblowlcdgc the receipt of your letter, 1'\o. 488, dated the 

~otl1 Au;cust last, suiJinittin~ for the consideration of the Right hun. the Govcr
nor-!;Cilcral drafts of articles of war for the discipline of tlJC native armies of the 
three presidencies, to;.:cther with the papers connected "ith the subject. 

Lrgis. Con::;. 
l!)th Kov. 18;}j 

No, 9· 

2. In rCJlh' I :llll desired to transmit to YOU copies of the (JDIJCrs noted on ;iotc;hy!l .. ,r;,,,,,,_ 
. ·'' J, ~·eneral,tbhd:!l~t 

the margm, and to express the Governor-generals bopc that, should the lion. septemr,., J':v 
tl1c President ~n Council_concur with him in <;_pinion, no ti.mc may r:o:v Lc lost in fo·:~;;:,~,;·~.~~::r,,,,.,,._ 
finally l>nblrslnng till~ articles of war With l'CICIU1CC to Ins Lordships notes and gcm·rnl, uatcd ~:,11, 
to tlte letter from tl1e J udn·c 1\dvocatc-~encral, which the President in Council '1'""'''"' 1~··•· _ o ..__. ettl'r l.' o q ·' 

will perceive corrcspcmd nearly in their tenor, and entirely in their substance; from tl~e J;,;;;,:· 
his Lordsl,ip havir~g, suL>iCC)Uently to the preparation of tbe notes, deemed it i.;i~~c~:~-t~~~~·;::',:. 
desirable to obtain the sentiments of his Excellency the Commander-in-chief on so 
important a matter. 

J. The original enclosures received with your letter, under acknowledgement, 
arc returned herewith. 

I have, &c. 
Simla, (signed) TY. II. J1Iacnoghtcn, 

23 Oct~bcr 1838. SccY to the Gov' of Imlia, with the 
Governor-general. 

·K Dy "nalivr·s," Col. l'\lorison means people of colour, Lorn in India, as w<.:ll as those wlw are 
alt(wl'Liier of native clc:-.ccut. 

t 0 Ext 1 act l\lilitary Dt·partmc!Jt, Cat~.:d 1 Sth ScptcrnLcr 1837, with one enclosure. 
l\liuulc Ly tbc Governor-general, dat<·d 2jth Januory 1837· 
1\limJt(' by Col. I\Jorison, dated 4th April 1837, wilh one enclosure. 
r.Jinulc by ~.lr. SbakCSJ•ml', <hlc·d IOtb JaJouary 1887-
'.I'o OJ!i('iating ~ecrctary to till lnclian Law Commissi.on.' Uatcd 2.)tli ScptcmUcr t8;]7. 
rronJ Oflici<ltinrr ~;ecretary to the Indian Law Cnn1IlllS~l011, dotted I~Lh January t8:~7· 
l'lOlH uniciatin;, ~f'rrctary to tllC Indian Law Commission, Jat~d l~th FrLruary t8;J3. 
1\JirJutc !1y 1\'Ir. :-:-ih~l~cspcar, duU_,d :.zGLI1 february 1838. 
]!(·soLJLi{lll, d:..ttcd ~Cith February 1838. 
E:-.ttact, J\Iilitary Dcp~utmcnt1 d:tt~::J !)th July xS:..;S. 
Article-; uf \Vur. 
l:cvi>l'd J~ rtidcs of \Var. 
!'d_Hnl:.l~ by the Ilou. A. An~os, Esq. without date. 

~)0.). I 2 
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Articles of War. 

Lt:'gis. Cons. 
19th Nov. 1838. 

No. 10. 
Enclosure. 

NoTEs by the Governor-general on the Alterations suggested by the lion. l\lr. 
Amos in the Articles of War for the Native Armies of the Three Presidencies, 
which accompanied th~ Office l\Iemorandum from the Legislative Department, 
under date the 13th instant. · 

1. IN the draft of articles of war prepared by Mr. Amos, the article re· 
specting courts of request has been omitted! because l1e think~ that the ne~r 
articles for the Company's European troops Will probably " follow the order of 
the En"lish articles of war, and consequently will not contain any articles con
cernin"'0 courts of requests." The existing regulations for European military courti 
of req~est are not, I believe, contained in the articles of war for the Company's 
European troops, but in the lllutiny Act, and the effect of the 57th section of the 
4 Geo. 4, c. 81, is the same as if it were repeated in the articles thereunto 
annexed, and in the articles for the Queen's troops. Thus the Queen's troops 
were subject to the 2d, 3d, and 4th sections of the 4 Geo. 4· c. 81, several years 
before the 102d article was introduced into the articles for the Queen's troops; 
and the same reason that led to the introduction of that article should have 
induced the insertion of one correspond in~ to. the 57th section of the 4 Gco. 4, 
c. 81. Whether, therefore, the new articles for the Company's European troops 
shall or shall· not contain an article concerning courts of request, provided the 
substance of section 57 be not rejected from the new Mutiny Act, which there is 
not the least reason to expect, the analogy will be equally strong in favour of the 
retention of Article 84 of the original draft. · · . · 

2. I' approve of the arrangement and headings proposed by Mr. Amos, and 
as it is very desirable to avoid repetitions, I approve also of the omission of Articles 
46, 67, 77, and 92 (though there are articles corresponding to 92 in the Queen's 
and Company's codes) of the original draft,. and of Article 62 of 1\Jr. Amos's 
draft. 
. 3· Under Article 48, a soldier may be tried for perjury . by a general or regi
mental court martial. In the former case he may be punished as severely as an 
officer can be punished. 

4. The offence described in Article 50 of Mr. Amos's draft is generally com
mitted by prisoners under. trial, and imprisonment not exceeding three months 
would be very inadequate to extreme cases-of outrage and insult. ·; 

5· I disapprove of all tbe changes by which it is proposed to deprive the Com
mander-in-chief of the power of. mitigating and remitting punishments, a power 
which he holds by warrant; and which has invariably been exercised by every 
officer authorised to confirm the sentence of a general or inferior court martiaL 
· 6. Article 51 of the ori)!:inal draft, corresponding to Article 2 of Section 21 of 
the Act for the Company's European· troops, and to Article 70 -of those for the 
Queen's troops, cannot, in 'IllY opinion, be dispensed witli. . ; ·., . • 

7· I see no necessity for the introduction of article3 corresponding to sections 
4 and 14 of the 4 Geo. 4, c. 81. Before the latter section was enacted, the 
government of Madras. (Sir George Barlow's) protected. Lieut.-colonel Munro 
from trial by a .court martial; anrl _gov~rnmen~ would exercise a similar power in· 
the cases of natJve officers and sold1ers 1f occasiOn should occur, which has never. 
yet happened, to require such interposition. · ·. . . · 

8. Article 92 of Mr. Amos's draft, referring to persons " of the descriution men· 
tioned in the last article," does not include officers and soldiers of cavalry and 
infantry; and does not remove fully, even from the Bengal army, and not at 
all from the armies of Madras and Bombny, the anomaly, injustice, and indeco
rum noticed in the 26th paragraph of the Military Secretary's letter of the 3 at 
1\Iay 1838, No. 175, to the address of the Officiating Secretary to the Military 
Department of government. The amended rule proposed in that paragraph has 
no tendency to excite, or brin" into collision the religious feelings or conscientious 
~;cruples of Christians, Maho~edans, and Hindoos, but rather to withdraw exist-
ing grounds for the excitement of such feelings. . · . ' 

!J· To read portions of the articles. of war "at every general muster," that is, 
monthly, would be inconveniently frequent. 

1 o. From the foregoing observations, it will be seen, that with the exception of 
the alterations alluded to in the second paragrapl1, and mere vcl'bal improvrments, 
I adhere to the original draft, as correctecl act:ording to the directions contained 
in tbe letter of the 31st May 1838 above referred to. 

Simla, 21 September 1838. (signed) Auckland. 



INJJL\N L\ W CO:\n,llSSIONEllS. 

(7\o. :.!UI.-:\Iilit;Jry Dcpartlllcnt.) 

From :\lajur-~ctJcT~tl Sir H'il/irwt Ca.mncnt, K.C.ll. Secretary to tltc Cr,vc1, . t 
t, I l' '!' , D . nmcn 

(J 111 ta, ;, li1~ary cpJrtmcnt, w1th the Iti;;ht lwnoura1,1e tl1c Covr:rnor-
gcncrd, to l\l l'JOr C. J uung, Judge !Hhocatc-gcncral, IIcad-cluarter.s, Sirub. 

Sir, 

I IIA vr; tl1c honour, by d ircction of the Right honourable the Govcrnor-nu1cral 
to lr:tll'lllit to yuu the accompanying" originvl p.:tpcrs from tl1c Lc~isiJtfve De: 
pGrtJncnt, \1 ith a request that you will by the same before tl1c Co~lfnanclcr-in
chicf, fc>r ~uch obscn at ions as l1is Excellency may fed clisposeu to olfcr, on the 
alterations propu,cd by t!1e IIonouraiJlc l\lr. Amos, toLe introuuccu into the· arti
cle.; of 11ar under preparation for the nati1·e arrnic'i of tbe three presidencies. 

2. Yoll will u:.; pleased to return the original doculllents \'.hen no lonoer . ~ " 

Simb, 
:.!j Scptclllbcr 1 SJS. 

(~o. 252.) 

I am, &c. 
(si~ncrl) H1u. Casement, l\1. G. 

SccY to the Gov' of lnuia, !\lilitary Department, 
with the Hight han. the Go,·.-;;en1• 

From the Judge Advocate-general to l\Jajor-general Sir William Casement, K.C.JJ. 

Secr<.:tary to tlJC Government of India, l\lilitary Department, with the Hight 
honourable the G Ol'ernor-gencral. 

Sir, 

I ,ur directed by tlJC Commander-in-chief to acknowledge the receipt of yoJJr 
letter, 1\o. 201, of the 25th ultimo, transmitting original papers from the Lcgio
lativc Department, and to submit the following- observations by his Excellency 011 
the alterations proposed by tile llor.ourable l\lr. Amos, to be introduced into the 
articles of war under preparation for the native armies of the three presiuencies. 

2. In the draft of articles of war prepareu by l\Ir. Amos, the article respcctinQ" 
courts of rer1ucst has been omitted, Lccause he thinks that the new articcs fc~· 
the Company's European troops will probauly "follow the order of the En"! ish 
articles of 1mr, and consequently will not contain any articles concerning courfs of 
request.'' His Excellency observes, that tile existing rcguhtions for Europea11 
military courts oi request arc not contained in the articles of \l·ar for the Com
pany's European troops, but in the l\J utiuy Act; and that the effect of the ,Sjth 
section of the 4 Gco. 4, c. St, is the same as if it ll'ere repeated in the urti'cles 
thereunto annexed, and in the articles for the Queen's troops. Thus the Queen's 
troops ll'crc suuject to tllC zu, 3d, and 4th sections of that Act several years Leforc tiJC 
1 02d article \\'as introduccu into the articles for the government of those troops, and 
the same reason that led to the introduction of that article, shoulu have induced the 
insertion of one corresponding to th<: 5i'th sect. of the 4 Gco. 4, c. S 1. 'VhctiJer, 
therefore, the new articles for the Company's European troops shall, or shall not. 
contain an article concerning courts of request, proviucd the suustance of sect. Si 
be not rejected from the new l\Iutiny Act, whiclr there is not tbc least reason ,to 
expect, t!Jc analo(.!y \\'ill be equally strong in favour of the retenti0n of Article S4 of 
the ori"inal draft. Ilis Excellency docs not, holl'ever, sec any objection to the 
adopti~n of the alternative mentioneu uy l\Ir. AlilOS at the uottom of the first pe~ge 
of his Minute. 

3· II is Excellency docs not admit the advantage of the references in l\Ir. Amos'., 
headings to specific articles of 11 ar; unt deems that leaving the rcl'ercncc general 
as in tbe original draft, anu i11 the articles for Ilcr l\Iajcsty's troops, is prcfcr
aol.c; Lut a~ it is very dcsiraule to avoid repctiti?ns, ~1e approves ?ftl1c o~nission ~f 
;utJclcs 40, 07, 7i, and 92 (t!tou:;!t there arc sectwns mthc Queens and Company s 
l\lutiny 1\cts, viz. 4 <tnd 35, corresponuing· to 92,) of the origin:J! dralt, and of 
1\rticlc li2 of l\!r. Amos's draft. 

4· U ndcr Article 48, a soldier may be tried for perjury by a geecral or rc~i
mcntal court martial. In the former case, the punislnnent may uc as se1·crc as ca11 
be awarded against an oflicer. T!te words "or any military court" slJOuiJ uut uc 
omitted, as including courts of I'UJUCst. 

:;05. 1 3 5· 'l!:e 

iJo.l l.-P·'' t l. 
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.\rticlcs of War. 5· The offence described in Article 50 is generally committed by prisoners 
under trial, and imprisonment no~ exceeding three months would be very inadequate 
to extreme cases of outrage and msult. . 

G. His Excellency considers it his duty to express his entire dissent from all the 
changes uy which it is proposed to deprive the Commander-in-chief of the power 
of mitio-atin" and remittinrr punishments, a power which he holds by warrant, and 
which has i~variably bec1~ exercised uy every officer authorised to confirm the 
~entence of a general or inferior court martial. The power of commutation allowed 
by Article 58, (original draft) has also been exercised by his predecessors, and 
appears equally expedient. 

7· Article 51 of the original draft, corresponding to Article jO of the articles for 
the Queen's troops, and to Article 2 of Section 21 of those for the Company's 
European troops, cannot, in his Excellency's opinion, be dispensed with. In this 
and in other instances, the appearance of vagueness is sufficiently corrected by 
other articles, defining offences and specifying punishments, and uy the custom of 
the service. 

8. His Excellency sees no necessity for the introduction of articles corres
ponding to sections 4 and 14 of the 4 Geo. 4• c. 81. Defore the latter section 
was enacted, the Governor in Council of 1\ladras (Sir G. Barlow) protected Lieut.
colonell\Iunro from that by a court martial, and government would doubtless 
exercise similar power in the cases of native officers and soldiers 'if occasion should 
arise, which has never :yet happened, to require such interposition. 

9· Article 92 of Mr. Amos's draft, referring to persons " of the description 
mentioned in the last article," does not clearly include officers and soldiers of 
cavalry and infantry, and does not remove fully even from the Bengal army, and 
not at all from the armies of Madras and Bombay, the anomaly, injustice, and 
indecorum, noticed in the 26th paragraph of your letter, No. 175, of the 31st l\Iay 
last, to the address of the Officiating Secretary to the 1\lilitary Department of 
government. The rule proposed in ihat paragraph has no tendency to excite, or 
bring into collision, the religious feelings, or conscientious scruples of Christians, 
l\fahomedans, and Hindoos, but rather to withdraw existinrr grounds for the 
excitement of such feelings. " 

to. From the foreg~ing observations, and the notes appended to the margin of 
the fair copy of the articles as prepared by Mr. Amos, by his· Excellency, it will 
b.e seen, th~t with the exception of the alte~ati_?ns referred to i~ the 3d paragraph, 
and verualimprovements and arrangements, his Excellency, w1th the exception of 
part of the Article 70 of Mr. Amos's draft, more approves of the original draft as 
corrected according to the directions contained in your letter, No. 175, ofthe31st 
l\Iay 1838. 

J 1. rhe original documents are herewith returned. . 

I have, &c. 
Judge Advocate-general's Office, 

Head-quarters, Simla, 
8 October 1838. 

(signed) G. Young, · 
.Judge Advocate-general. 

(~rue copies.) 

(signed) Wm. Casement, 1\I, G. 
SeeY to the Govt of India, Military Department, 

with the Right bon. the Governor-general. 

(True copies.) . 

(signed) TIT. H. Macnagltten, 
SecJ to the Govt of India, ~vith the Gov.-gen'. 
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I l't;OI'll'-1. to hil<~ll' tlw 'li""Cstiolli uf th" Cov Tll<Jr-•·"11'·1"11 .,,,,] Crll'll- __ ' · . • . ,_ ,--, . ..... \ ,,·-- \ '- ( l (J~i))l;f·j'-Jil-

(11_11 f, :'ccordu,-~- to tiH.: o~·dcr of tl1c <llticlc:;; tJ,c only prcli:1Jil1ary m:~lLr wLich I 
t!Jillk 1t ncn·,,ary to nolLe<.: n late·; to court:> of rcquc.ot. 
_ lf,_::ftcr IIIL,t I <•Ill :.IJ<111t to lllCllti<lil, tl1c Cuvnnor-_c;·cncral :md Commaurb·
lll-clLitl "1,_11 to li:11c lJ,c S.jlh cLllocC uf the ori;~in:JI drai't included in tl1c present 
:ata·J<-,, I, l<•l 11ry own J><ll t, '111ndd O!Cfjuic,cc; but it i,; to i>c ubs•crvcd, th:tt there 
1:; a rr rd11ti"u ,,!' ( ;O\'ll'llil:l'llt 10 Cr1dify tl1e h11s ::ul<l nLlcs touch in·• courts ul 
n qur -t t'or tlw tlmr· pr< .-.idt ncics, '" Hcil for nati1·e as for European tl~~Jps. It is 
(lilly llill,lll tLe_ h-t 11cck that 11c kt1c r,::civcd tl1c volu1niuou.s papers sent hy tl 1e 
l\L"lra' autLunll<:o upon tl,j:; 'ul,jcct, ant! to make the l'C<jllioitc :-;cncr:d code of Llw 
~llitl[·l'<l!l < lu1 c li>r cot It(, 1nilitary uf' rcr1uc.ot, wiiJl,c a ll'ork of crmoidcralJIC labour ami 
difli,·ldty. Till· J>rincipal 'JUCstion i<, 11 !Let her tiLe rules of the ocvcr,:l prc,idcuci<~s 
<h to com(:; 0f Hlil!C.>t s!llJ~dt! nut rcrn:1in U11til they Ci\11 be c.trcfully COllljlctrcJ art:! 
C:\llltlinul; ti1<.: tJI~-ct of tire Sllh 'cction uftlic ori'-'.in .• ! draft, is to lll:thc a "cncral 
1:111· 1;11· all the pn·,idciLCic' uf :t very '"pcrlicial ,Jc'scription, and before 11:~ ha1·c 
attuH!,d to all t.liill l1as bu-n 1rrittm on tllC defects allll ach·ant:wcs of the difTcrent 

" rule.' ni,till:! at tl1c difi(Tcnt pre,idcncics. There is another objection to the 8-tth 
~cctiull, to IIIlich it nrav be duu\,tcd if anv conclusive ans1rcr hils Lccn .,.ivcn· that 

J "' ;:-, ' ' 
acrordin;,; to l>rcccdcnt, ruks for courts uf ll'IJUC,t have always been provided for 
in 'IJillC .\ct, <lilt! nut in articles of 1\'ar, for 11 i1ich there i.> a ~uod rcaoun, that they 
COI!CCI'll pcr.oUllS 110t military a<; 1rcll as military pcr,ons, and that they Jo not 
cuncun milit:ll'}' J'Crsuns in rc.~;ard to act; dune by them i11 a military capacity. 
!llorullcr, till.: Council, [,cfure I join~d it, and the Law Commissioners were of 
Ojlinion <l"ninst includin:! the S 1th section of tile ori,inal dr::ft. 0 lJ ~ w 

I no11' proceed to examine the suggestion respecting· the arti clcs in tbcir 
order. 

/ut ;;. In purouancc of the CummanJcr-in-chicf's suggestion, I hare omitted 
the word "soldiers," thus not rc(juiring a court martial for the Jischaq.;c of private 
soldiers, alll! I lta\c expressly authoriseJ their discharge without a court martial. 

Art. 31. In this and various other articles, the Commander-in-chief would leave 
the ofli.·JH!cr to be punisheJ "according to the sentence of a general or other 
court martial," fur which, indeed, there is a precedent in the English articles. 
I agree with the Law Commissioners that this is much too vague, and that in law as 
well <Is in reason. I have somewhat simplified the former terms 11 hich I used, 
and I tl1inl;, tlmt as I have provided in later clauses for specific punisbmcnts, 
wbich may Lc awarded Ly courts martial, where in the earlier clauses (as in tbis) 
the punishment is not dclincd, the present and like clauses arc tuadc, Ly rcfcreuccs 
to and from the later clauses, sufficiently certain. 

Art, 32. In this and subser1ucnt articles I have made the headings to accord 
more nith tlte \'icws of the Conunandcr-in-chicf. This is mere matter of form. 
In altering- tlJC original draft I took pains to collect all offences together 11 bich 
were visited 11ith ti1c same punishment, and ll'hich were Lcforc much dispcrscJ. 
I have uow arrungcd all ollcnccs, except those incident to court martial, 11hich arc 
not C<lpital, or punidtaLic with transportation, under a general heading, which 
precedes Article 20. These ofl'cuccs l1ave seven varieties quoad their punish
ment, am! I bad given a heading to each variety. I have not illtcrfcrcd with 
Jlropo~lli puuislllucnts, or I should (perhaps in ignorance,) have Lccn disposed to 
reduce them to two or three. The E11glish articles have nut so many varieties of 

lmnislllucnt · but thoun·b the Enol ish hcadin"s arc not nu1nerous, they are uot ' ' ~ ,-, " 
a correct index to the 'cases containc<l under tf1enl. Those in tile ori!_!,in<ll draft 
would ucithcr be correct or suilicicntiy dcocriptivc. For ilhtance, the ltcadinc>; 
w!Jicli JllTC<dcd A1ticle 41 in the ori,~ill:d drah, was f]Uitc as much applicabic to 
Article '11! of the draft, coupled as that article must he in cu·~struction witl1 
Article 77 of tli:tt draft. I cunccin.; tllctt alter this statement the Couucil 11ill uc 
willino· to adopt such hc<ldili"S as tl1c Comnlandcr-in-cilicf (if he ti1inks tltc Jnattcr 
of llll)~ iii!JlOI'tancc,) may uir~t to Lc inserted in the dmft, as rcn,Jcriug the lll<tl!er 
plailllT to JniliLll)' li!Cll. 

\ 'l' I . A t" I '1'1 (' ' I J 1t. .3~. Lc ~-~llliC o JSLrvatiOll:'. occur as on i\.r 1c c JI. 1.c ;()\IJtiLtrlul:·· 

in-cllic-1; i"'''·cnr, with dcfcrcucc, 11as in error, ami 110t the draft; ltlr tl1c sr;IJIClll'C 
en tLc G!liccr 11a; tube tl1at uf a !-'-Cllnul comt nlarti,d, Lut tl,c putlislumnt l!l!,~:,t 

c"" ' 1 1 l!L· 
JC 'J• --t 

/-,I ~'I 11 -. ( 1, \ ,r, ·I 

l.c;:_i· .. Cutt,. 
1~_)111 l''u~. 1~~:_;~;. 

1<<1.11. 
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be what all courts martial could inflict, c. g, imprisonment not exceeding four 
months. 

Art. 4i. I have inserted an article as a new artic!e fo~ No. 4;, ngrecallly ~o the 
opinion of the Governor-general. and C.ommand~r:m-cluef; ~utI ~ave maoe the 
punishment more specific than 1t was m the ongmal draft, m Article 51 of that 
draft. 

Art. 48. The question of milit~ry courts is before noticed; I. !~ave, however, 
introduced them here, as the provision may be useful, and the omiSSIOn of the 84th 
article of the ori<Tinal draft is not definitively determined on. · 

.-\rt. 49· I ha~e altered the limit of punishment, and should advise such limit 
a~ the Commander-in·chief may approve of. I should advise all conceding the 
point of the tribunal, if pressed; but it is quite a ·legal. anomaly for one court. to 
punish the contempts of another court. I am sure that 1t would be attended. with 
:11any inconveniences in practice. It is often very necessary, in order to preserve 
order in courts of Jaw in Eugland, to imprison for the rest of the day, or for 
24 hours, or for the rest of the assizes, say three or four days, whilst a re~ular
indictment as for a misdemeanor in a different court would be highly inconvenient, 
and the punishment would greatly exceed the offence. If the otrence amounted to 
a riot, or, I should conceive, if it were so aggravated as to deserve even an imprison• 
ment of three months, it would almost always be of a nature to be punishable by 
any civil tribunal without reference to these anicles, as an offence against the 
general law of the country. · 

This article, I conceive, would only be required where the offence, though ·an 
interruption of the proceedings, was not of a very grave character, or was too 
indefinite to be punished by the civil courts. The inconvenience of the attendance 
before another tribunal would often be a greater evil than the offence committed. · 

Art. 56. I have taken out the words "shall consist· of native· officers."· The 
Commander-in-chief, however, is mistaken in supposing the original draft chan~ed. 
The original draft provides that general courts martial shall consist of a certain 
number of officers. ·But Article 72 of that draft provides that inferior courts mar· 
tial shall consist of native officers. Article 63 of the original draft also speaks of 
native courts martial. 

Art. 61. l\Iy doubt was, whether there ·might not be some sects who would not 
swear at all, either by the Koran or the Ganges. 

Art. 6g. I have omitted the punishment by hard labour for officers,. in pursu· 
ance of_ the suggestion of the Commander-in-chief.-. The Commander-in-chief 
notices what was a clerical error, arising from. the next 'article having been by 
mistake numbered in the middle, as though it were two articles. By a few words 
at the end of the new 70th Article I have avoided all reference to any, otper 
article. . • 

• ' . t ' ' ' I t 

Art. 71. I have altered this agreeably to the Commander-in.chief's opinion •... 
Art. 72. I have struck out the words "camp. followers," but whether I should 

go further, and expressly subject them to he flogged, as in the original draft; r must 
crave advice. I do not collect whether the Gove'rnor-general is disposed to con: 
cede this point to the Commander-in-chief. For all I know, it· may be very 
necessary to flog camp followers; and I think the prevailing sentiments ugairist 
the punishment of flogging may not be altogether reasonable ; · I think, however, 
that the camp follower \\'Ould be punishable under these articles with imprison-· 
ment, though the circumstances of the camp might not admit of Its being 
solitary. 

Art. 8:2. I have left Article 82 as it stood, but shall be happy to alter it as may be 
wggested to be most convenient. The warrant of distress should be issued by' the 
court which sentences the offender, just as the order to make compensation. But 
the offender's means of making compensation by his pay or property in the camp, 
by which the order of the court is to be complied with, is perhaps more within the 
co;,;niz:mc::e, and should be subjected more to the control of the offender's com-
manding ofticer. ' · 

"\rt. 86. I think the term "place," would receive such a latitude of construc-
tiotl as to ouviate tbe objection pointed out in the pencil note. · 

Art. 91. Considering that we were here upon a matter of doubtful jurisdiction,' 
I \\'aS desirous of adhering as closely as possible to the precedent of the Madras 
ltc;;ulatious. It appears to me, from the o"oscrvations of the Governor-general 
and Commander-in-chief upon this and the next article, it has been read as if this 
artide Oill\' extended to officers and soldiers of artillcrv, and not of infantrv or 

'. • cava"try; 



~:t\:clry; IJtot tlt:lt coul<ll>Ol have l:c:cn meant in the :.Iar\ra'; Code, W•r 11u I tLink 
11 the <>;;l.t cons\l'liCl>on of tltc article. I ltavc endeavoured to dear it f ., ··I, 

' l ]' ' ' . 0 "'" Jl-
;.",llltyl, <~I;< to

1 
Y'r'I<CI>ll]Izc: It n;_o~·c, 11_1 compli.aJ~cc \\ ith tltc o>l~;;cstion of t\ 1c Com-

lll:ill< ('}'·lll-C liC . IC JlfOV!oiOll 111 t!Jc Ol'l"IIla] draft I'C.SJ>CClin•• rJt.:rSOW J·l.l c· • , _<"J ,..... • .J .\.n-
toiilll•. >ll', 11a; ohjcctcJ to by Coloncll\lomon, and I do not collect tktt it is nr,,.1 
1 >rC''c ul. 

c\rt. ~)2. Tltc Govcl'llor-gcncral objected to tlte ori;:;inal draft, and proposcJ a 
c:Ltu-c;h follu\\s:-

" l:C-romls cul'-i_e~t to tl:coe rules and articles, of European descent, anJ professing 
till.: CIIII,tt:<tl rl'i>;;1on, 'h:~ll Le amcnaLlc to courts martial and courts of rcr1uest, 
coiiiJlO'c'l of Europe an o:liccrs.'' 

The <Hliclc as it llOII' ,t,mds 1ras framed to meet Colonel l\Iorison's views, who 
oL·cncd tl1at the Gun·mor-,~cncral's article would alter the practice of the 
l\Ltdras and Bombay ;umics, with respect especially to the trial of Christian 
dru1nmU's of European dc!;ccnt, and tltut such a change at the present moment 
11ould k very impolitic. This point will require the particular uttcntion of the 
Council. It is uttc upon 1rhich I am incompetent to form an opinion myself . 

.-\rt. <lJ'· I have ultercd tl1is article accordin" to the SU'"'estion of the Com-. w 00 

m ;111 d cr -i n-clt ic f. 
1t remains only to consider whether liT should alter Articles 5 z and 54, in 

order to give the Commander-in-chief allll commanclin~ officer at each presidency 
po'-' cr to remit anu mitigate 5Cntcnccs. 

It is 1cry dc,irable he should hare that po1HT, and I think that proLably the 
1rarrant 11 hich the Commander-in-chief has, might enable him to exercise that 
po11 cr thou,~h we did not confer it. 

It nppcarcd to me, in conference with the Chief Justice, that we could not confer 
:-;uch a power on the Commander-in-chief, any more than on the Governor and 
Council of India, in his executive capacity. 

Con<idcring the strong opinions expressed by the Governor-~eneral and Com
mamlcr-in-chicf upon this subject, I think it advisable to consult the Advocatc
.~cncral. 

I ' 7' • rom . 

Sir, 

(signed) A. Amos, 

(No. 454·) 

ll. 11Iaddock, Esc]. Officiating Secretary to the Government 
to J. Pearson, Esq. Advocate-general, 

of India, 

r;u.Il.-i'; l t:. 
.. \rtld·: <J\\·_,;_ 

LC'si::'. Co1d. 
tglh 1\ov. t8J3. 

No.1~. 

Yourr opm10n is refJUCsted by the President in Council upon the following Lr:;islatil'c Dcp. 
points:-

The Governor in Council is now preparing articles of war for the native troops, 
under the provisions of 3 & 4 Will. 4, c. 85, s. 7 3· 

He is desirous of being informed whether, in your opinion, in framing such 
articles, a power can be given to the Commander-in-chief to remit or mitigate 
the sentences of courts martial, It is his particular wisl1 to do so, if it be practi
cable. 

:\nd \I hethcr such power can be given to the Commander-in-chief of each pre
sidency. 

The Commander-in-chief has a warrant from the Crown for the purpose of 
remitting nud mitigating sentences, but the precise terms of such warrant arc not 
known. 

You arc requested to consider 1d1ctlter tile circumstance of this \\'arrant will 
alTcct tl1c preceding questions; and wllctller it would cnaLlc the Commander-in
chic! to rctnit or mitigulc scntcncu;, although such po1vcr be not expressly con
ferred on !Jim by lite articles. 

You arc abo nqtll·:;!cd to g·ire your opinion, whether with reference to the 
tenus of the 73d occtiun, tlw Govcrnor-;;·cncml in Council has any poll'cr, by tl1e 
articles of war, to subject camp followers, sutlers, and others attached to or 
sen iug 11 itil the army, not being o lliccrs or soldiers, to the jurisdiction of courts 
11wrtial; ,J!,o, wiJct\JCl' 'uch folio11·crs arc, under the article:; of war, toLe viewed 
<~s liable to di!ll:rcnt rules when with the army in the field, nnd \\hen attac!Jcd to 
troops statio11cd in garrisons or cantonments . 

.:;o.:;. I\: Oa 
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On this subject I am directed to' refer you to the 4 Geo. 4, c. 81, s. 8, con
taining articles of war fur the Company's European troops, which i~ analagous to 
9 Geo. 4, c. i4• s. 29~ 

As the Governor-general and the Commander-in-chief are particularly anxious 
that the articles of war should be published with the least possible delay, the 
President in Council will be oliliged by 'your giving attention to the questions 
submitted, at )'Our earliest convenience. 

Council Chamber, 
12 Nov. 1838. 

I ha\e, &c. 
(signed) T. H. Maddock, 

Officiating Secretary to the Government 
of India. 

From Joh1l Pearson, Esq. Advocate-general, to T. H. Jlfaddock, Esq. Officiating 
Secretary to the Government of India. 

Sir, 
I nAVE the honour to acknowledge the receipt of your letter relative to articles 

of ll"ar intended to be passed for· th~ native troops by the Governor-general in 
Council. . 2: I have never seen the. wan-ant granted by the Crown, and am of course 
unable to say ll"hether it is applicable to the points referred to me, or what powers 
of remitting or mitigating sentences it confers upon the Commander-in-chief. 

And with respect to the question> themselves which have been put to me, I 
'1\·ould beg' to observe that I am not aware of any decision 'having taken place; 
and of course I can only give that opinion or interpretation Qf · the Act of Parlia
ment which seems to me the most probable • 

. 3· In this light, then, I ~m certainly ~nclined to -,think that the Governor-
general in Council has, under the ·73d·sect10n of the Act you refer to, the power to 

-subject "camp followers, sutlers, and others attached to or serving with the army 
·to the jurisdiction of· courts martial." By the Annual ·Mutiny Act a power is 
given. "to make articles of war for the better government of Her 1\Jajcsty's 
forces," an expression as general or indefinite as that of the 3 & 4 \Viii. 4, "·hich 
makes it " lawful for the Governor-general in Council to make articles of war for 
the government of soldiers in the military service of the Company." Y ct in the 
articles under the Annual Mutiny Act, have been, and still ·are, indudeu suttlcrs 
(Art. 119) and followers of the army (Art. 101 ). . 

4. As to the power ·of pardoning or ·mitigating sentences, and whether the 
Governor-general iri Council can invest the Commander-in-chief with it, no 
doubt a great difficulty arises. It may be urged that the power of pardon is a. 
p~rt bf the·prerogative of·the :Crown, and that ·with that prerogative the local 
legislature of India are forbidden to interfere. • Yet it is difficult to think that this 
prohibition extends· to the pardoning of natives, when the pardoning or mltigatino
'of their sentences by courts in ~he 1\Iofussil 'has so long been practised~· ~hu;, 
by 21 Geo. 3, .c. i01 s. 23, and by 37 Geo. ·3• c. 142, s. 8, the· powers of. the 
'government of India to frame Regulations are recognised as very extensive. , The 
. former stating that "if not disallowed by the King within two years, they shall 
be of force and authority to direct the provincial courts." The latter admitting 
the power of the government to, pass Regulations "affecting the rights, persons, 
and property of the natives and ·other individuals amenable to ·the provincial 
courts of justice." In conformity with these, Regulations have been made by the 
Governor-general in Council. For example, the Regulatioq XJV. of 1810 vests in 
the Nizamut Adawlut the power of pal'<Joning or mitigating sentences, with certain 
reservations to the government. As tl1is was not disallowed within two years, I 
conceive that the government in passing it was not thought to have exceeded its 
legitimate powers. Now in this respect I do not see a diflercnce between that 
case ·and the case wtich is sulimitted to me; for I cannot ouppose tbe Par
liament of England meant to. restrain t!te Legislative Council more strictly in the 
IJa,~ing of laws, than the Governor-general in Council in the making of Regulations. 
Of course if the Governor-general in Council can give the rigl•t to remit or miti
gate punishments to the Commander•in-cbief, I think tbey must have the same 
power in the instance of the Commander-in-chief in the other presidencies. 

I have, &c. 
Fort William, J 7 Nov. 1838. (signed) :Jo!tn Pearson, 

· Ad vocate-general. 
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1\n:r \\'J[I.l.\~1, Lr"•i,JatiJe Dtj1c>!ll;;~;Jt, the Ji>lb Nmcrcd>cr 1So'' 
,-. :; ,J I). 

Tn1: folio\\ in.~ draft of propo,crl articles of 11 ar for the novcrnmcnt of the 1 ~:,tivc 
on!('('" )Iilli soldiers in t!JC lllilitary ~cnicc of the Ilo~ourablc the East Imlia 
( 'on'l'"ny, nr~d for !IJC arlrllini,tration of jus tire by courts martial, rczr.rl in Council 
lor tLc· J1rot llllll' on tl1c 1 ~)til November 1838, and ordered to he published for 
~cmr;d infonnation. 

SLCTIO:\' I. 

Of I:ntisting am! Discharges . 
• \rt. L Evcrv recruit, 1nior to bcincr enrol leu in !1is recrimcnt slwll have the 

~ n c ' 
;,rticks of 11 ar rl'iatin,c>; to mutiny and rlcscrtion read anrl explained to him, artc:r 
"l1ich !11c fullo11 in.~ rlcclaration shall be !lladc to ldm by the orliccr commandinc;·, 
in front of the rc;.;i1ncnt, in presence of the native officers ami solrliers: 

Dcclara! iu11. 

Lc;:_l.'>. Ct,tl,~. 
l!)th NoY. 18•'1 

No_ 14. ·J • 

Articll'~ of W:lr nnd 
d•'clurati1m tl) l1e n:11l, 
n11d oath tl) t,.• nil111i
ni,tflr•·,f t'' :dl r''t'rttil '· 

" In time of pc:JC<', after k11·ing fcrved live years, on making application n.d,n::.,o. 
fur your di,cltar;.!~' through the ro111' ':mdin~· oflicer of your company, it will 
be ;:ranteJ you 11ltl1in three mont],. l;•·m tl1e date of your application, pro-
vided it 11 ill not cause tile ncancic ·. i11 your cornp~ny to exceed 10, in which 
cacc you ohall remain until that objcctioll L"·' removed; Lut in time of war 
you hare 110 claim to a discl1argc, but .1. :1! l'l'Jllclin and do you1· duty until 
tire necessity of retaining you in the f'rl icc ,11:1]1 cease." 

The fullo11 ing oath skill then be rcquirerl li·on1 hirn, according to the formss of 
his rcli_c:ion, in front of the colours: 

Oath. 

" I, .L E., inhabitant of village , pcrgunnah , 
'ul"dr , son of , do swear, tl1at I will never forsake or 
crkndon my colours [tl•e 110rd guns to ue substituted for colours in Slrcar
in~; irr ;Jrtil!cry recruits]; that I will march wherever I am directed, whether 
·.·.Jti1in m beyond the Company's territories; that I will implicitly ouey all the 
~>rdn, of IllY superior oflicers, ami in every thing uehavc myself as becomes a 
.c:uorl .solrlicr ami faithful servant of the state." 

A1t. :.'. 1\nd 1rl1cn any recruit is enlisted for a regiment raised for general scr
' icc, tire following 11ords shall Le adrled to the declaration made to him previously 
to cmolmcnt : · 

" Anti you engage to embark on hoard ship, \vhenerer the service shall 
require your proceeding- by sea." [And the following words shall be added to 
the form of oath for all recruits for those regiments]: "And I do further swear, 
that I 11i1! readily embark on board ship, 11henever the service shall require 
me to proceed by sea." 

,\rt. :-;. r:o commissioned oflicer slwll be dismissed excepting uy the sentence 
of a gL·ncral court martial. No non-commissioned officer shall lJc discharged 
c\Cl pt I 'Y the sentence of a court martial. Soldiers may be discharged the service 
uy ortkr of the officer commanding-in-chief at the presidency to which they may 
Lclor•~·, or uy a sentence of a court martiaL Every such dismissal or discharge 
~llall include forfeiture of all claim to pcncinn; provided that no sentence of dis
dwrge awarded uy a court martial inlcrior lo ccl'neral shall be carried into ciTcct 
without th(; concurrence of the gc•tcral, or otl•cr ofliccr cormnanding the division, 
district, or field force 11 irh which tltc )•l i.·IJtlCI' 11llly be scn·ing; provided also, tbat 
tl11: Colcrnur-gLriLr:.l in Council in lti'. C\t'Culi1·e capacity, ant! the Governor in 
Coumil of :•r•y prccidlJrcy to wlriclr a COiilllli,,ioncd or non-commissioned oJliccr 
(If 01 ,l:kr 111 :1\:1:, lo;r;·, :lr ,[[!"we l'•"ll'r l11 m•I,T !tis dismissal or dischar~·e. 

,\rt. ·f· 1\l!' nuJJ-LoJ"'"J !,,,. <l <::.:cL·rs ;:Jtd wldicrs discharg-ed tire oen·icc, ;;!J:\11 
he (tll'ili~licd Ly tllc {_'(! .l!li:I!H.lill.~' Uliiccr ur L!JC regiment \\'ith a di:-~chG..rg·c tcrtili~ 
c"li', J:J.tdc out ill tltc '' llJ.ICI!I.1r l":;·~;r;~:~c of the inrlividual discharged, J•,itit ::11 
J·:";-;licll translation, C\J'lL''in;:; the :Jrtll~t,ritl for, or cause of, such diocilarc;:·, ::11cl 
tl11· pniod oftl:cir "''icc illlltc rc·.:iiiJ,Jrtlo wlricl! tl1cy mny <rt the ti1ne btlu,J.'. 

/\r!. .). ''" llllii-Cilliltl.l·cinncd <'''" r1· ,,,. ,,J,\icr· shall cnJi,t },imsclf in :1ny o:l:cr 
rc.~_:ii:J::·tlt \\ il!HJiil ;1 rC':.~·uhr di:-:cL:ll',2C J'n't:l ]I!-; former corp:::, UJHk:r tlJ·_: J> il. :;_. l; 
(J('iJI'\' rc·1,utul :t 1i1 .·.crtl'r, &lurJ :--;uffcritlg accordiugly. 

~~5. K 2 

OatL. 

n,'rrnit~ f··r ~-1·)11" ,, 

~(_·f\'ll'/?. 

Commi,sinnr1l ollirl·r~, 
non-coHJllJ i~~iol•(·ll 
oflil'('fS, nntl !-oldirr;;, 
J,y \\hat f•llt],.,rily tn 
)JC tJ.j oliO i" '' d j) · •' ~··r· 

vier. 

[\" <lli-!"1)1\llll j -~ i ·'II 11! 

o:li1·r·r~ fl!ld .-ololi,·r~ I• 
l11• f•;n•i,J,.d \\ ifh a 
r]j,cJ,;-! '('t'l rl;r1t•· 

} 'o"o'll ,'I' 1•f I 1, I"'~ [II 
,,, 1•·-r r< .. ,-: ,,., · 1 -. c. c. 
\' II]Hot;! fl r: j _, i,.,~ •_,' 

(,.,,1 f.•rJJJ· r r. _ iii;LJ·t. 
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hnalty or mntiDy. 

Pena:"ty of striking or 
irs wing any w~pon 
a~ni't s. ~tupe-rior 
ptf.cer. &~. 

I'tnalty of dt:S{'rtion. 

Penalty if a sentry be 
found sleeping on hi:5 
post, or of quitting it 
J-.e:fore he is relieved in 
time of ..-ar or alarm. 
Penalty of doing vio-
lence to any person 
•-ho br~rrs provisions 
to the camp or quar
ers, in time or war or 

alarm. 

7'2 SPECIAL REPORTS OF THE 
• 
SECTION II. 

Crimes and Punishments: 

Crimes punisl1ahle tt·ith Deat/1, T•·an..portatian, or Imprisonment. 

Art. 6. Any officer, non-commissioned officer, or soldier, who shall begin, ex
cite cause or join in, any mutiny or sedition in the regiment or corps to which 
he belon!!S or in any other corps or regiment in the service, or servin~ as allies, 
on any p~~tence whatsoe\·er, or who being present at any mutiny or sedition shall 
not use his utmost endeavours to suppress it, or who coming to the knowledge of 
any mutinv, intended mutiny, or concealed combination against tho state, who 
shall not ~·ithout delay give information thereof to his commanding officer; or, 

Art. 7. 'Vho shall strike his superior officer, or shall draw, or offer to draw, or 
lift up any weapon, or use or offer any violence against him, t>n any pretence what
ever, or shall disobey any lawful command of his superior officer; or, 

. . ' 
Art. 8. Who shall be guilty of desertion ; or, ., , 

Art. g. Who, in time of war or alarm, shall be found sleeping upon his post, or 
shall leave it before regularly relieYed ; or, ' ' 

Art. 10. Who, in time of war or alarm, shall do viole~ce to any person bring
ing provisions or other necessaries to the cantonment or camp of the troops 
employed ; or shall force a safeguard; or, 

• . 
Penaltyofmaking Art. 11. 'Yho shall treacherously make known the watchn·ord to any person 
known the watchword. • 1 d • · d 1 d d' ' li f 

Penalty of making 
raJ,. alarma in camp 
or quarters. 

Penalty of holding 
tOJTe!<pondence with, 
or gi,·ing intelligence 
tn. tlH~ enemy. 

not enttt e to receive It, accor in,g to the ru es an JSClp ne o war; or, 

, Art. 12. Who, in time of war, shall by discharging of fire-arms, drawing of 
swords, beating drums, making signals, using words, or by any means whatsoever, 
intentionally occasion false alarms in action, camp, garrison, or quarters; or, 

Art. 13. Who shall be convicted of holding correspondence with. or giving 
intelligence to the enemy, or any. person in rebellion, either directly'or indirectly, 
or coming to the knowledge of. such correspondence shall not discover it imme-
diately to his commanding officer; or, . . 

Pen..Jty of relieving or • Art. •.+ Wh, o,shall direc. tly 9rindin!ctly a.ss.istq,r re.lieve the,'en.emy, !il" persons 
l~w-bourin~; an enemy. b 11 h 1 h \1 k h' In re e IOn, ·w1t money, victua s, or ammumtiOn, or s a nowmgly arbour or 

· protect an enemy or rebel; or, · · ' · · · ·' · · · · · · · 
' ' ' ' ' ' ''· ' j i . . ; " I f I I • I 

Penalty of going in 
1<ar<h of plunder. 

. Art: 15 •. Who shal! leave his commanding.officer, or his post, ·or company in 
time o,f actiOn, or go m search ~f plunder; or, : , ,. . . :. . . , . , , . , , . : 

Penai!Jofcutingaway Art. 16. Who shall, in presence of an enemy, cast away his arms or ammuni-
arma or ammunition. 

· tion; or, · ; . · , ; · · 

Penalty of misbehaving Art. 17. W~o shall misbehave himself ~efore the ene'my~ or use means to induce 
More the enemy. others so to misbehave ; or, ' · ' · · '. · 

Penalty of &hamcfully 
OJ.kndr,n!ll!.;, &c. to the 
enemy any garrison, 
fvrtr.-s!!', 6:.c. 

Art. 18.- Who shall, shamefully abandon, or deliver up to the enemy, any gar
rison, fortress, post, or guard, committed to his charge; or which it was his duty to 
defend, or who shall use means to .induce any· other ·officer, non-commissioned 
officer, or soldier so to abandon,· or deliver up any such garrison, fortress,· post, or 
~~;~ .. 

Peru.ltyoflread>eroUJ- A 'Vh h 11 h l 1 'lf 11 'd • . '. h 
11 oulfcring an eoem:r rt. tg. o s a treac erous y re ease, WI u y_ a1 , or conmve at t e escape 
to"""'""· · of any enemy or rebel placed as a prisoner undt:r his charge, shall suffer death, 

or transportation for life or any term of years, or imprisonment with· or nithout 
hard labour for life, or for any term of years, as a general court martial shall 
award, together with solitary confinement for any portion or portions of the term 
of imprisonment, not exceeding one month at a time, or three months in the space 
of one year. 

Pen.alty of ~tUing 
1tor~,&:c.~n~ property 
(J( grnP.rn.meut. 

Crimes not Punishable with Death or Tramportation. 
' .. '' 

Art. 20. Any officer, non-commissioned officer, or soldier, who shall embezzle 
or fraudulently misapply any money entrusted to him on the public account, or 
for any military purpose, or any provisions, forage, ar~s, clothing, ammunition, 

01' 
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entrusted to h1s charge; or who ·shall be concerned in, or connive at, any such 
embezzlement or fraudulent misapplication, shall, on conviction thereof before a 
general court martial, be dismissed the service, and fined to the extent of the loss 
or damtlge, and be further liable to suffer. imprisonment, with or without hard 
labour, for a term which may extend to three years, together ~itb solitary confine-
ment for any portion OJ' portions of such- term not exceeding one month at a time, 

.. or th~e~ ~onths _in .t.he space ~f.on~ ye~_r,', ; · ; ,. ·, , , .·· _ '. ;: '. '. ·. 
1
' ·.: • ; 

; . -~ Art. :n. A_ny ofli~er, non-commi88iooed officer, or soldier, wh~ shall be con- Penaltyorpei'B1lad1Dg 

liiCted ot havJDg adviSed or persuaded an1 other officer,' non;..commJssioned officel', any one to detort. 

· or 10ldier; to desert, or having connived d such desertion; or;· , . 
I (' • ' f- • ~ 1 • ,. l'r • • - I ' ... ' - .: ' I ' ' - ~ t , \ . ' ,) 

. Art. 22 •. Who, bemg OD leave of absence,' shall have received information from Penaltyohotjoinin; 

• tb, ·bead-quarters of his regiment, or from- other' competent authority, that his dftomla ~~~ .... ~·-~ 
' • h b ~ d . d h Jl . • ' . h d e ywwmcorpllo · · reg1ment as een oruere o.n 1!ervJce, an p a ·not reJOID Wlt out elay; or,. · ordered ou service. 

Art. 23.' Wlio di~ectly "or i~directly shall :r~uiJ or' accept'~ britJe, present, or P~nalty oftaki~g a. 
grati6catiou, OD the t'retence of pl'OCUring leave 'Of «bsence,.. .P~omotion, or any r:.:!:,r:,~roounng 

,,.othe,r, 1advantage, o~_, !ndul~nce. for a~y ,-otlicer, ~ ~on-cmpm1ssJoned qfficer, or 
aold&er; of,. ... r ., .· ~~·~·~,.:__,:u~., ~n'J·, ~~""~) .. , .', ~ ~ . . 

Art. 24- Who, in-time of peace, shall, by discharging fire-~ums; drawing swords, Penalty of oconstoning 

,, ,lleat!ng 4rums, pr·.b~ ~ny.~~e~ -~-~~ w~atev:er1:.occ~sio~ Jals~alarp!S Jn camp, :::,tarmainti~eor 
.• gar~Js_on1 ,or1 qu~rtersJuor~"' '\l•·· ... It Ll • ,1 ,, _ ') _, 1 ,p 11 ,,,,.;,;,_.,,1 .. , 

· Art. 25. Who aball6e found two-milea from·the camp without leave; ·,brJ PanoJtyorbeillgtwo 
• mileo &oa tamp with-

• • • ' . out leave. • 
· r·"l Art. 26J1 :Who. aball.:be absent from: hi~ canto_ ~msmt after tattoo, :or from _camp P~tyorremaioing :. 

, after, retreat beaung, ,w1tbout leave from .b11 supenOE -officer'" Olj>>J I' , •, · . ; " ·. !: ~~~~'::_1 or camp 
11 .. • • • -

••ni1A.rb. 27•• ,Who aball,fail to-repairlatlthe·:·ume fixed ,fio the"-parada·or place PonaityoFnotrepatr-' 
~ • ted, if. ted b . k th . m· ;.. • ' ' ·lng at the llme futcd -,_appom . D~ pre_ven , y 11c ness.ox eome.'o er su c .... n.,cause; or, •(, · . to the parade, &e • 

. ':Art:':zs: i Who shall~' withoiifurg~t ~eeesslty; I br~ ·~iiliouHeave'~tli.if''s~perior Penalty or quitting 

--officer, 'quit hie eompany or troop-; >.or,'' f,.,,.H11f•l"i '"' I'.,,~. ·~·l ff U ... rJ. . , . ::"'t:.!'ii!v~ 
' ':Art~·~·, ~l""' ·!:, i;t;J') -'''''bis0 ·-~~· !~l>'t'~~t' ~itho i''£ 'in; -~~· ·~~ rf'''d.i~~~!l or Penalty of quitting ,.,,••1.· d-· 9.,»'}L, ,. .. ~-CI~~•-•' ,S, ... \\,,fll. ... ••·· -~•t.J,1t .. G. ,gu~, .,..,.,, -'· · • guardorpostwlthout 
.,re 1eve ; or,.. ,,,:> ,.,,nifJn _!plbuf:HIIUt):t •. lli<ll '{cciJ!OL • .,._ beingrelieyed,&.e. 

.•.. _.A~. 30. ,W:h~1 bei~g ~n ,com,~an~ o,fa ,g?ard .... \lall.',r~!\18!1 t~. meiy~ a_llyiprison~r , Pena~ =-~~~o':illg a 

, duly ~omm1tted,. \0 , ~-~ cl;l~"ge, i; 1 pr, ~~~ f:'Jtbo~t. p~o_pe~ ,.llu.t¥,or~~y ,r~J~s~. ~n~ pr1- ~~:,_., .~ oull'ering • 
. soner; or shill suffer, through carelessness or negler.t: 11nv or1so~et ~,;. escane;. or, him to •••ap•. . , . ,.'.J "'!'?_jv-_.lf fU WIIJ •. IrJ. -'71Jl.J •.JI\.J .. -1. .. , 

· Art. 3 L;o '!h~· .b,ei~g il!- f?IDmll~~ .•~_any post, .ot on, .~~f! ~~rfha., 9n,compla.int, PeDAtty.::,r:;,::l•g ·_. 

"'made to h1m of ·any' person· un~et _h1s, ~om~an~ .. beat}~g or, otlle!1"1,8~ ~ll~trea~og =ill-&rellted, &~ 
any person1 or-extortmgfrom hun more than he~IS obl1ged to furmsh by authority, . 

·~ :t~~td~~~~~;: ~~r~;:e:~~:i~!~~;~~'fl tt:t ::·::;~:!~~:: ;:~re~:~ ::.:::·.,' :, ~ · : 
, ! report the same, 'to, ,his, si:'P.eP.~f,J>fficer,· ,sh.all.~& .P,U~is.be~dbJ' t~,e, ~~~.t~ce1 .. ~C ....... , ... , 

a geoeraJ. or other court ~artlaf;~n·manner hereJ~a[~en~l~~~lf»~~~·., •.. ,' i ""'' . 

-.. .Art.. 32 •.. AI!y,ofli,cer, oqq:~ommissioned .pfli~ Q~:.aol~ier,,""h~' shl\11 .• ~!lowingly Penalty!: •::!n-
:,enlist a deserter,. i~J' ~ball; pPt.,a,n,~r his bejng,disco~ered,j~J!leQiatel;r ~~·~se b~m to· ~'!.~:... e g 

,,J>e~qpfiued, ADd gJv~,n~tu;e, th~reof~o,U1e,.nea.r~~~.COJilmis.~J,On,e4 . .ofP~ti: pr;, · -
.-1 '"Art'~3 iWbo'aball be found drunk:on dat,1}'!ot:,-du "i ~;~ 1-;:.lv-! 1o .1 ,-,,: > Penalty of drunken·· 

' ... •11 .I-... nesaonduty. 
Art. 34• Who shall strike or do' violence to a sentry i or, · ' ' ' ' · · · · _ _ Penalty of o1..tking or 

. •·rll t··· .,. ·• .. 1 ,.
1
· f., 1 .,:' 1_·, · .. . • .. 1 tf;., 1n 1 . ~ ,1:-'lll '~t·rf.,. IH' ff nt lil -. · 1 doing violence to a 

,,.., I 0 h ._ •' • f'"f t ' r 1 - •- ' • ~ ' - ·' ·_ < ' , 1 • • 1eatey. 
~ _ Art. 35. ,Who shall k-nowingly make a, false.return ot report. to any. of h1s supe-• PansJtyorraJseretama 

rior officers authorised to call for su'ch ·return,or reporto1,of the state ··of. the men or report•. 

unde17 his command, or. of -arms, am~;~~unition,·· clothing, ot other' stores thereunto .. 
belonging, ·orof which be may otherwise have charge; Qr,, " , ,, : .1 , ' - . 

; ·Artl 36 .. Who shall be ~oovicted :or obtaini~g; :br att~mpting to obtain, for him- Panalty orl'alle ..... 

· self, any officer; or soldiei>;. or for. any other person "''hatsoever, ·_·any pension or =·.:.-to obtaia 

I :~~;~~c:ta~m~~; ;a~~~- stat~me,nt, ~~~~ti~c~t~, -~~ ~~~.m_e~t.' ,0,' by the omission of ' . • 

... .Art. ~7; Who, being an· office:;- shall; behave· in 'a: marine~ unbecoming. the p.;...t,. .,.~g~ful 
· '.cbaJ'&cter of' ali officer, the faCt 'or facts Whereon 'the !charge is . grounded being ::::-n:~=.,_ 
.i ·s85'' ... - .,.- ··x••c"'''•·.,,i''"J,l•'··. clearlv 

• 4 • • .) ... 
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_\n',J.:s • f\\'.cr. 
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am-st. 
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f:-··m a. c•_·mra :c, .\.c, 
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to~::, Tii:.J:;..:~, ed._r
c1~n~1 .&:c. 

Pcnahv (·f cxt.,niP,. 
iuonf'y; &c. IS. f,.,_ ... ~ 
tlulit:~, (•f (Ill a'Jy rr.:
'knce lfLatS('·t:Hr. 

Pt:!'altv ,,f 3 Jl•)f:"((•lli· 

mi""i"J:t J c.f.:.r:a or 
~l~lilr H.t• ... rtiu;, 
m(:only, &.:c. as fl·(--s, c·n 
any r•tlttcnre l'1at
EDE>L'r. 

J\u[llty f·f ~t.:llirt;- or 
wa~t:.n:: ammunition 
Cd;vl rd oot. 

Pt"r.::...li:y <•f f:)Y,iliJ::.r, 
lt.:c.IH·r~, aru,;, &I', 

SPECIAL REPORTS OF THE 

ck:1rly ~pccified, shall, if nn officer, on con\·iction thereof before a general court 
mJrtial, be dismissed the sen-ice; and. if a non-commissioned officer or soldier, 
~hall, on cmwiction thereof, be punished according to the sentence of a general or 
other court martial, in manner hereinafter mentioned. · 

Art. 38. Whatsoe\'er officer under arrest shalllea\·e his confinement. before he 
is set at liberty by competent authority, shall, according ,to the sentence of a 
general court martial, be dismissed the service, or be punished in manner herein
after mentioned. 

Art. 39· Whatsoe,·er non-commissioned officer or soldier shall be con,·icted of 
~tealing money or goods, the property of a comrade, or of a military officer, or of 
committing any petty offence of a fraudulent nature, to the injury of, or with 
intent to injure,'any person, civil or military, sllc:~ll be punishable according to the 
~entence of any court martial, in manner hercin.1ftcr mentioned, and the property 
so fraudulently obtained shall be restored to the owner. 

Art. 40 ... -\ny officer, non-commissioned ofliccr, or soldier, who. shal~ without 
ordcro, commit 1\'::tste or plunder, either in to\\ns or 'ill.16es1 gardens or fields, 01: 

shall injure or de; troy the property, or shall do 'iolcuce on the person of any of 
the inbaLitants; or, . 

Art. 41. Any commissioned officer commandin;; at any post, or on the march, 
"Lo shall, on any pretence "hatever, illegally, and aj;ainst the will of. the parties, 
extort money or other property, or services; or, · 

Art. 42. Any non-commissioned officer or soldier at any post, or on the. march, 
n ho shall extort money or property of any description, as fees or duties, or on any 
pretence whatever, or shall,_ without: authority, exact from villagers or others, 
carriage, porterage, or pro,-isions; or, , ... 

Art. 43· Who shall sell, lose,. or· designedly or through neglect, n·aste the 
ammunition delivered out to him; or, . . · . . 

Art. 44· ""ho shall sell, or designedly ot, through, neglect, lose. or injure his 
l10rse, or spoil his arms, clo~h_es, accoutrer;~u;nts, or regimental necessaries, shall 
make compensation for the IDJury, loss, or damage .sustained; and such loss 
injury, or damage, shall, in the case. of any non-commissioned officer or soldier' 
be made good by monthly stoppages, not exceeding half his pay and allowances'· 
and shall be punishabie according to the sentence of a general or. other court 
martial, in manner hereinafter mentioned. · 

Pmaltyofbtingabsent Art. 45· Any officer, non-commissioned officer, or soldier, who shall absent 
"it1•mt leave, and or himself without leave, or shall,- without sufficient ·cause, overstay the period for 
overstaying tLe period 
of !em. which lea\·e may have been granted him, shall forfeit his pay and allowances for the 

time be may have been so irregularly absent, and be further liable to be punished 
by the sentence of a general or other court· martial, in . manner hereinafter men
tioned. 

• 
Penaltyofmaiingering, Art. 46. 'Vhatsoever commissioned officer, non-commissioned officer, or soldier 
&c. shall be convicted of feigning or producing disease or infirmity shall, if a cornmis~ · 

sinned officer, be dismissed the service; and if a non-commissioned officer or 
soldier, shall forfeit all claim to pension on discharge, in addition to such other 
punishment as may by any court martial be awarded. 

J'(L4lty r,f llf.lt attcnrl
iJJ~ \\J ('Jl l!OIIIfl!()n(•d & . .; 

a ~-~t~ r:o:~ Lr·ff,n• a 
c•,•;rt ll;<or!ial, (If (I( 
nf~.~ir:~ tr, Le eworn. 

Art. 47· All crimes not capital, and all disorders or neglects which officers, 
non-commissioned officers, or soldiers, may be guilty of, to the prejudice, of good 
order and military discipline, though not specified in these rules and articles, 
are to be taken cognizance of by courts martial, and to .be punished .with any 
such punishmtnts as courts martial are by these articles enabled ta inflict, accord-_ 
in;; to the nature and degree of the offence. 

Crimes incident to Courts Martial. 

Art. 48. Any person amenable to these articles. of war, who, when duly 
fUmllJOJKd before a court martial, shall not attend, or shall refuse to Le sworn, or 
to gi\C evidence upon SOlemn affirmation Or declaration as hereinafter is men· 
tir,ncd, dwll be wbjccted to a fine not exceeding I,ooo rupees, and sue!:~ punish
n,<:nts a., any court martial is enabled to inflict, as lwrcinaftcr mentioned: 

• Art. 49· 



IN-DUN LAW COMMISSIONERS •• 75 
Art.-49. ·Whatsoever ·offiter•&hall be ,found guilty, by·& general court martial Penalt.yofperJwy. 

•of perj11!Y, by wilfully. and knowingly giving false evidence, on oath pr solemr~ 
affirmation or declaration, on any trial before any other .. general or other cou~ 
martial, or any military court, entitled to administer an oath, shall be dismissed 
the service, and be further subject by: the-sentence ·.of a general court martial to 
fine to the amount of his arrears of-pay and allow~cea, or imprisonment, which 
may extend to three yeara; and every non-commissioned officer or soldier so con-
victed shall b& dismissed the service,' and be']ia&le-to suffer such olher punishment 
or punishments as any court martial may 'award under these articles. . . . 
: Art. so.: Any persori not amenable to· fhese articles· of war, having been upon How puniobed tor not 

any court oUlrtial as hereinafter mentioped, and summoned, _refusing or neglecting ~~~~~ng, or tur 

to attend, or who, attending, shall give such testimony ·as,. if given in a civil court, · 
would render him guilty of perjury, shal! be liable !-0 trial in a civil court, and on 
conviction, shall suffer such penalties as may be io for~ against a person offending 
in like manner in any civil .court. , · • ' · · · .• · · 

; 'Art. ·51; ·AD)" pl!rson ~sing menacing \\'ords, si~ns, or ~esture~· in:' the presence Peoalty ofusing me

of~ court m~rt1ai then, sitting,_ or causing ~ny disoraer oi' rio~· so as to distur_b ~~~c:~r~~::;:urt.a 
then' proceedmgs, 'shall. be pumshed, accordmg to .the 1nlit-,Jre and degree of· h1s martlal. . 

IC)ffence;·by•the judgment of the same court martial, 'With imprisonment for any · 
'term t~ot ext:eeding ~ months. _ .• : ... · ' • · 11 • · •• cl 

. • l; •• . ~ ., ~ . f \ il ~ •. . .. ~.. .. •· 
. • •.• S££:TION III. 

·:• .• 1 · , ~: Adminiatration"Q./ Justice. ·: 
.·Art_ ,52. 'l'be '(:omm~nd:r-4~-chief tr commanding officer of the forces for the Court& martial, by 

time being atcthe'presi~ency to which the]Jrisoneqo be 'triedmay belong, is ;::O.:::~:':io!en. 
empowered to conveae courts martial for the trial and 'punishment of:.all offences mitigated. 

·specified in .these articles, 11od. to .confinri the sentence- ·P!lSS~d by ,.eqch. courts, 
.-od. to nutigate 'or remit_ the punishments aw.arded a.tcording Jo )lis disc~etion. ... 

. fficArt. S3·IA ge_nebral bcoludrt martiafhhhallH''rl.Ot'eODSbilest ocf less th~n 13 ·~~n:missioned ~:~.::sed~~~ 
~ ers.~ UD eaa. .1L e . e out I 0 . t e· . onoura ompany s territories, where ordinarily to consist .r . a general court ~ufrtial ~ay 'Consist of five commi~sioned officers, if. a greater ~~~::'::'m~:~~nunis
number cannot," JD ·tile Judgment 'Of• the convenmg officer. be CQnveniently When may consllt ol' 
"BBSeiBb}ed. t:: · ;u • _., -. -~ . r ··i< •· .;; · . :. , ,_, ~ ! , . . . ~ •' ftve • 

. . :Arl 54; 'No. a~ntence of" a ge~eral' co~i.f~lariial"sh~1r'be put. iu'' execut1on" No aentenco to be put 

until after a report shall have been made' bf the whole proceedmgs' to the Com- ::;;:~·until -. 
• rnander-in-chief of the forces for 'the time being at the presidency to which the 

prisoner may belong~ and until ha shall have confirmed the same, and have aignified 
his d ircctions thereon. : , ·' · . :· l ' · ' • ·. . : · , '.. . • • : .- • . : 

Art. 55· The. commanding; office~·. of ~~:very station,~ car\totlment, 'garrison; C~urtomarlialnol 
\ deta~bment, or. regiment~ may 'asse~ble 'courts martial, not. b"eing gen~ral courts !;;'!~~ral,bywhom 
mal'tJal, accordmg t() the· nature of h1s command, for the tr1al 1\nd pun1sbment of 
all oftimces, specified in· these articles. where general courts ·martial have not 

:exclusive jurisdictiOQ ... No 'c&entence awarded by such courts 'martial shall be ::~/~:.".~:: 
• carried into effect uiltil.the commanding officer shall have confirmed it. . . . mandlng officer pre-

• . .•. .. , , . . vioul 'to exeeutiou • 
.. ·.Art.' s6.- N 0 ;officer· ·on detached ·command, ··of less than four companies,. dr No officer commanding 
detl\cbmenls •numerically equal to four 'companies; shall carry into execution any leo•~·· fou~ comj 

.p'!nishment aw11rded.b~ a cour~ niartial.beld •Qy_his,order, Jl~til the eenten~e shall =~·~:,n:.:':J'" 

.have . been :Confirmed .. by_ the office•· commandmg the. regiment to \fhich the mart•ai. 

~!fender belongs, except when an immediate example is necessary. . . 
' Art:·57• Courts.martial,·not f>eing-~general, 'Shall not' consist of Jess than five Courts martial not 

commissioned officers,"ex_l:!!Ptin~ where that numb.er .cannot conveniently b~ asseni• :~~:::!' ;h::t '::~t 
' .bled, when thr;e ~half,b_s suffi~1ent, of who~ the semor officer shall be pres1d~nt. · :J:~~llveotlicera 

, · & • . • • • Three1 when sufficleut. 
. Art. sS. ·At !lll general courts .martial the semor officer !lhall Sit as' president Seolorof!icertopreolda 

without being ro aep_ointed .by warrant. . . ' • . . !!r'l:'~~ court& 

Art. 59· At all courts martial inferior to general, an European officer of not less At all inferior courtl . 

thab ~ve years' stan?ing in the service, ~xcept in cases where no o_fficer of that :;:~~alto~u~:~t::'cL 
11tandmg may be available, shall be appomted t6 conduct the proceedmgs. • , 

Art. 6o. An interpreter,· if practicable, shall be appointed to all courts martial. !nterprettecl.er to he 
appow 

· 585.. ~ x 4 . · Art. 61. • 
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Art. 61. Trials by c?urts martial may be carried on ~etween the .hours of six. in 
the morning and four m the afternoon, and not othen'VISe, except m cases wlueh 
may require an immediate example. 

Fol'lns Q/' Proceeding. 

Art. 62. On the assembly of the court the Judge-ad\·ocate or superintending 
European officer shall ~dminister to the interpreter the following oath:- . 

Oath to be taktn l>T 
tl.f' interrrttcr. • 

O:lth b? Bl(IDben or 
the cou"n. 

Oatb to be takeo by 
Judge-ad .. ·ocate and 
euperilltEndW:; officer •. 

PcrllllDI not amenable 
to military authority, 
how l!ummoned. 

\\' itn~!~C.! to be U.• 
arnincd oo oath or 
trJlcmn dedaration. 

Oath. • 
" I, A. B., swear that l will faithfully interpret and translate the procced

in"s of the court, and that I will not divulge the sentence until it shall ha\·c 
be~n approved or published; and further, that I will not disclose or discover 
the vote or opinion of any particular member of the court, unless required to 
give evidence thereof by a court of justice or court martial, in due course 
oflaw. ,, ; • ::. 

" So help me God." 

In case of the unavoidable absence of an interpreter, the European superintend
in,.,. officer of a court martial inferior to general, shall take the oath prescribed · 
fo~ the interpreter. The Judge-advocate or superintending officer shall then 
cause the fo\lowini! declaration to be made by each member, on oath, according to 
the forms of his religion :- • 

" I, A. B., do swear that I will duly administer justice according to the 
articles Qf war, without partiality, favour, Oi' affection; and if any doubt 
shall arise, then according to my conscience, th!! best of my understanding, 
and the custom of war in the like cases ; and that I will not divulge the· sen
tence of the court until it shall be approved of or published; and further, 
that I. will noi disclose or discover the vote or opinion of any particular mem
ber of the court,· unless _required to give evidence thereof by a court of 
justice or a court martial, in due course .of law." . , : ... 

The following oath sh~U then be administered by tbe interpreter to the Judrre-
advocate or superintending officer:- - ; . 

0 
. 

" I, A. B., do swear that I will not disclose or· discover the vote . or 
opinion of any particular member of the court martial, unless required to give 
evidence thereof by a court of justice or a court" martial, in due course of 
law. · ' 

: ·" So help me God." ' 

Provided that it shall not be necessary to re-~dminister these oaths on the 
commencement of fresh. trials before the same court. . 

' ' 

Summoning and Examination of Tf?itnesm • . · · 

Art. 63. In all casEs where persons required as witnesses before a court martial 
may not be amenable to these articles, the .Judge-advocate or commandincr officer 
shall transmit to the magistrate within whose jurisdiction the witness may reside" 
his summon~ for the attendance of such person, and. the magistrate shall cause the 
witness to be duly summoned. · · · 

Art. 64. All persons who give evidence at a court martial are to be examined 
on oath,· according to the forms of their respective religions, or. if they,. shall 
object on the ground of any religious scruple to take an oath, tliey may, at 'the 
di~cretion of the court, be permitted to make their solemn affirmation or declara· 
tion, in such manner as is hereinafter mentioned. ' · 

JJiu•f•..o!ll tXC1UJJlcd 
ftom t::aking au oath 
to 8Uh!>C"ri1Je a dcclara· 
tjrJJl. 

Art. 65. In the case of a witness of the Hindoo persuasion being exempted· 
from taking an oath, the following declaration shall be subscribed by. him pre-
viously to his deposition:- · · 

Dr:clarati•m. " I will faithfully answer according to the truth such questions a§ may be 
put to. me by the court in the cause now before the court; I ~ill not declare . 
anythmg not warranted by the· truth. If I declare anytbin~ not warrjlnted by 
the truth, I shall be deserving of punishment from Ish war." 

And. 
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And in the case of a Mussulman witness so exempted, the following declaration 
shall be subscribed by him pnwiously to his deposition:-

Mussulmans cxcmrtctl 
from taking an onth 

" I sincerely promise and solemnly declare, in the presence of Almighty 
God, that I will faithfully, and without partiality, answer according to the 
truth any questions that may be put to me by the court respecting the cause 
now before the court." 

to subscribe a declara
tion. 
Declaration. 

After the witness; whethP.r Hindoo or 1\:fussulman, has given his deposition, he 
is to subscribe the following declaration :- · 

" I solemnly declare, in the presence of Almighty God, that I have faith
fully, and without partiality, .answered according to the truth the questions 
put to me by the court respecting the cause now ·before the court." 

Jlfanner of Voting, 

Declarntioa. 

· Art. 66. All the members of a court. martial are to ·preserve order, and in Members io voting 1o 

"iving their votes are to be.,in with the vouno-est and in all cases where a· sen- begi~.~ith the young-
b n .. o ' est, cw. 
tence of death may not be awarded, the decision shall be by the majority of 
members present, provided the number of members present be not lass than that 
required by the preceding articles; but in case of an equality of votes, the decision Equalityorvotco. 
shall be in favour of the prisoner. The president at a general court martial shall 
vote with. the other members, but shall have no casting vote. The European Casting vote. 
superintending officer at a court martial inferior to general shall not vote. 

Art. 67, No sentence of death shall be given against any offender by a court 
martial, unless two-thirds of the members present concur therein. • 

Concurrence of two
thirds of the mcmber3. 
in a sentence of death. 

. . l 

Art. 68 •. Vrhenever any officer, n"on-commissioned officer, or soldier, shall be omcers,m•n-comml ... 
h · d ' J h • • f • d • • h h' d' sioned officers und c arge \I'll 1 t e commiSSIOn o a cnme eservmg pums ment, IS Cornman mg soldiers, may be 

officer, if he is ofopinion that there are reasonable grounds for inquiry, shall order placed ln arrest or 
h. b d 'f ffi 'f ld' b fi d 'J h conltued, prcparator.r 1m to e put un er arrest, 1 an o cer ; or 1. a so 1er, to e con ne , unh e to triaL 
shall be either tried by a court martial or shall be ]al\'fully discharged by a proper . 
authority; and a court rl}artial for the .trial shall be assembled within eight days, 
or if it cannot be conveniently assembled within that time, then as soon as it can 
be con~eniently assembled. . ' · · ' · 

. . . ! . ' 
: · Peculiar Jurisdiction ifGeneral Courts Martial. 

• ' ' 'I • I > ' < f • \ ' - • • j 

Art. 6g. All commissioned officers, all prisoners ·charged with offences which 
are punishable with death, or with transportation, or with imprisonment exceeding 
four months, .shall be tried by general courts martial only •. 

' . 

Art. 70. A general. court mar.tial, when a commissioned officer shall be con
victed before it of any offence before specified, of which. the punishment is not 
before defined, or is left discretionary, may adjudge such officer to be suspended 
from rank, and pay, and allowances, for a stated period i or to be placed lower on 
the list of his rank by an alteration of the date of his commission, thereby losing 
the corresponding benefit of lenl!th of service; and the court shall in every such 
sentence specify the extent or degree of suspension or reduction which they shall 
-so adjudge. A general court martial may, in the cases before mentioned, adjudge · 
a commissioned officer to be' punished with imprisonment for any period not 
ex£eed ing four months. ' · · 

Commissioned offict>rs 
amennbl~ to general 
courts martial only; 
ofi"ences of which the 
punishment may be 
death or imprisonment 
exceeding four month~, 
or punishments in the 
next articles. 
Powers of punishment 
vested in general cou.rU. 
martini. • 

.Art. 71. Any court martial, general or not general, when a non-commissioned Powers orpur.i;hiJ\cnl 
ffi )d. h )J b ·' d b fi ' f fii b r 'fi d f vested io ullcourls _ o cer or so 1er s a e. conv1cte e ore Jt o any o ence e•ore spec1 e , o martial· non-<'ommis· 

which the punishment is not before defined, or is left discretionary, may adjudge sioned officm punish<d 
h · · · .I ffi b d · d · J-'' with )o'S ofrauk, &c. sue non-commJssJoneu o cer to e re uce to serve as a pnvate so uier, or may · 

. adjudge a non-commis:;ioned officer or soldier to be placed loweJ' in the list of the 
rb.n~ which he holds; with proportiom:.te loss in respect to length of service, such 

, loss· to be distinctly specified in the sentence, aod to be restorable by the Com
m~der-in-chie'f, or may adjudge such non-commissioned officer or soldier to be 
i~risoned for any period not exceeding four months, or to ue imprisoned· with 
hard Jabour for any period not exceeding two months, and may direct the prisoner 
to be kept in solitary confinement for any portion or portions· of his term of im · 

prisonment not exceeding one month at a time; and in addition to any such 
J>unishincnts, may adjudge a forfeiture of all claim to pen:;ion on discharge which 

• · might otherwise have accrued to such non-commissioned offit:er or soldier from 
·585. L · the 
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Aniclea riW•. the lengtb or natute of his service. Prcwided, that no soldier who bas andergone 
the punishment of imprisonment witll hard labour 110der the lentence vr any comt 
martial aball be capable of being re-admitted into the raub, or receiving pension 
OR discharge. · · ' 

Art. 72. It shall not be competent to any rourt martial tO sentence any non
commissioned officer or soldier to be flogged, but camp followers, not above the 
condition of menial servants or labourers, shall be liaWe to corporal puni&hment 
nol exceeding 100 lashes, with or without nioe tails. ~ 

......... _ ..... tr.iell Art. 13· No J>ersoa being acquitted or convicted before. rourt martial of any 
:;.::--ror- offen~ shall be liable to be'tried a second .time. by the same or any other court 

' . . martial for the same offence~ . · 4_ . · · . ·, · :·. , • ·. · • .. 

Limi~atmatllabill!J Art. 74- No. pe~n shall be liabl~ to be. b-ied ~r pu~ishild. for' any ~ffence 
• totoW. against these rules and articles, ,vbid~ shall eppear to have been committed more 

than three yeara previous to tbe.order directing t~tt assembly of \he court martial 
wb~reby he is to be tried, unless the person accused, by reaaon oC hi. abaeuting 
himself, or some other manifest impediment, sbal~ not have been ameuable to 
justice within that period, in which case such person shall be liable to be -tried. 

·~ ................ ............. 

at a.DY time not exceeding ~wo yeara after the impedin1ent 11haU hue uased •. , . •. 
. • ' i ' .. . . . 

Art. 7 5- No non-commissioned .officer shaU "be reduced to the TaDks but 'by tbo 
sentence of a coart 'martial. . • · : .. : : • ' h · ' 

' •"' 14 ..... 
1 
•• t" ~ ,J 'J ' 

. _ • ., Punishments otAerwire '"~" h!J~ Court& MMiial. • . f; 
~om!~tz.. Art. 76 .. In eases o0flight offences, .. commanaiog 'O&i.cer may, •without the = . ...m.....i.J,...1 intervention of a court marti!ll,. awani extra ·drill or extra duty, not-exceeding 
:;t:=,."!':u. 15 davs, or confinement in the quarter-guard for not exceeding three days; and 
tbe ~ none ·of thCiie descriptions of punishment shall be awardable by eenteoce of IL 

==-...::dm.r court martial. • 
..., -- • .. "Of Complaint•.· . . .· 

. . ' . . 
l.a~.·DD- Art. '/7• If any officer, non-commissiOned officer, or poldier, abaJI think nimaeiC :w-=::..-= . wronged by his superior or other officer, he is to complain thereof to the com
loimte_lf'lrniJI8"4 by hill manding officer of his troop or company, by whom if the grievance be not redresaed, 
:~..:::::.,:- such officer, non-commissioned officer, or soldier, may complain to the commanding 
..m.r. officer of his regiment, who ia hereby -required 'to examine into 'luch complaint, or 

• • remit it to his superior authority, as the .circumstances may require ; but .if .the , . 
• complaint should -appear to be frivolous or ,groundless, the· party ,prefemng it. 

aball be liable to be punished by the sentei1ce of a court martial, according io the 
circumstances of the case> ·by being reduced in rank, or suspended from ra.Dk,. or 
<by being imprisoned or deprived of pay and all~waoces, according to the mannet 
.ud to ,the ea;tent u b7 these articles may be awarded ~y any court marlial. ~ 

.. 
ConnniMIODed om-, 
........ le@oned 

._., •IOldler, -
fiDed .... erim.iDal • 
ebarge, DDt entitled to 
fall,.,, k. dariag 
llit- from llit 
ngimeot, k. 

. ' . . . . 

.4./lowa"nces urtaer ArrUt. · . . .. . 
Art. ;-8. Any commissioned officer, non-commissioned officer, or soldier. under 

arrest, or in confinement under a s:harge of any offence, shall not be entitled to receive 
bis full pay and allowances from the day of l.iii commitment till the day of bineturn. 
to duty in his regiment, or to the· part,y he shall be ordered ao join; hut shall be 
subsi11ted at a rate proportionea to his rank ;.and if be be acquiued he ahall lfeceive 
the balance of all arrears ofpay and allowances accruing. during the time, of his 
-confinement. , · 

' E.recution of Sentence1 b!J Courtl Martial. • · 
8eateac.e ofdeatll. Art. 79· Sentence of death shall be exeruted in like manner as such sentence is 
;..'":'!t"::!:'t!e.. executed "hen awarded by courts marti11l for the trial ofthe East I_odia Com~any's 
or-.por~atioD. European troops. Whenever the sentence of a general court martlalaball adJudge 

• 

..,prl onm..,t. 

transportation, or aentence of death shall be commuted by competent authority to 
transportation, the Nizamut Adawlut shall give effect to such sentence or com-
muted sentence, on the sentence being certified to the court b7 the Adjutant-
general, or his deputy, under the authority of the Commander-in-chief. . 

Art. So. Persons 'sentenced ~ .impriaon~ent ·by courts martial shall be impri
soned in any public prison, or in tmy other fit place which the Commander-in
chief at the presidency to which the pt·isoner may belong shall appoint, provided 
such place ~e within such presidency. 

Art. St. 
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Art. 81. \Vhenever any sentence of a court martial shall adjudge imprisonment, Mogi,tr .• t.·• to gi•• 

or imprisonment with labour or with solitary confinement or both it shall be the ~!feet to sent"""'' ~r 
• • ' ' ' Imprisonment by nuli .. 

duty of any magistrate to giVe force to such sentences on the offender sentenced to tory authority. 

imprisonment being delivered to his custody, and on being furnished with a copy 
of the sentence by the general or other officer commanding the division or district, 
within which the trial is held. 

Art. 82. In every case wherein a fine or pecuniary compensation shall be Whcnafineisadjuuged 

ad iudged bv a court-martial, any arrears of pay or public money due to· the by • court mrtyarti~~-tb•r 
'J _ • • • • pay or prope , DA;:. o 

offender, or any property belongmg to h1m 111 camp, garrison, or cantonment, shall the offender within 

be available, under an order from the officer commanding, for the payment of the ·~~il~b~!: shall be 

amount so adjudged. And the goods and chattels of the offender may be dis-
strained on, and the distress sold by wainnt under the hand of the president of the 
court martial. 

. SECTION IV. . 

:Effects of the Dead. 

• Art. 83. When any commissioned officer, non-commissioned officer, or soldier, Efl'ectsofdcccascd 

or any person receivina public pay drawn by any officer in charge of a public commissio?cd officen~, 
• t":.'o ' • • • • non-commtssioned om-

department belongmg to the army, may d1e or be k1lled 10 the service, the com- c.ers,solilicrs, and pub-

mandiog officer of the regiment or party, or officer in charge .of the department, lie scrvnnts. 

shall secure his effects, and direct an inventory thereof to be taken,. a duplicate of 
"·hich is to be lodged in the office of the adjutant, or officer in charge of the 
department. · . • 

Art. 84. If there be no executor on the spot appointed by the deceased, the Rnlcsto be observed 

ffi b bl. 1 )·1 h d" ffi f th · intbedisposnloftbe c ects are to e pu ICy sou, t e com man mg o cer o e regtment or party, efl'ects of the deceased 

or officer in charge of the department, after discharging the debts of the deceased, if no executor be on ' 
. h f r. 1 . h" d b . d . the opot. v1z. t e expense o ,unera ceremomes, IS e ts 111 camp or quarters, an regt-

meutal debts of every description, shall account for the residue to the heir or heirs 
declared by will, whether written or verbal, or in f~ilure of such to the legal 
representative of the deceased, arid in the event of no executor, heir, or other 
representative of the deceased attending· and establishing his claim within 
12 months from the date of the casualty, the amount in the hands of the officer 
having charge of the estate, is to be remitted to the general treasury at the presi-
dency. ' 

~ . . . ' 

SEC'l'lON v. 
Articles relating to Ser'Oice out of the. British Territories, .Martial Law, Rebels, 

Pay during Imprisonment bJ the Enemy, E.fficts if" Deserters. 
Art. 85. Whenever any body of the troops shall be employed where there is no 

British court of civil judicature, any officer, soldier, or other person ~menable to 
111ilitary law, accused of murder, robbery, or other. serious offences against person 
or property, shall be liable to be tried by a general court martial, and punished 
with death, or otherwise, according to law. 

When troop! are sen• 
ing where there is no 
court of civil judica .. 
ture, 11erious offences 
may be tried by gene
ral court martial. 

Art. 86. In any place out of the nritish territories or in states in alliance General courts martial 

with the British ~overnme?t, _where the troops shall be. in military possession, the :~,.t~~~n;;e~:~~~~:~;. 
officer co~mandmg any dtvisJOn, detachment, or distmct party, may as~emble accus~d of an~ crime 

general courts martial which shall consist of not less than seven officers at the com:mtted agamst ~he 
. . ' . . property, &c. ofan m· 

least, for the tnal of any person under his command, accused of any en me com- habitant of any place 
· d • } f · h b" "d h l out of the British ter-nntte agamst t 1e property or person o any m a 1tant or rest ent at sue p ace, ritories where the 

or of having 1=0mmitted violence or any other offence, and every such court martial troops shall.be in mlli· 

shall have power to adjudge' any person so accused to suffer the punishment herein tory posscsswn,&c. 

prescribed for the crime or offence charged ; but no sentence passed by such court 
shall be executed until confirmed by the officer commanding the troops on service 
to which such division, detachment, or party, shall belong. 

,\rt. 87. And in all places within the Company's territories where martial law Geucral courts martial 

h II h b b d I ' I ' d h ffi d' ] d' · · may he assembled for s a ave een y ue aut wnty proc a1me , t eo cer com man mgt 1c !VISIOn, the trial ofpmnns 

rletachment, or distinct party, may assemble general courts martial, which sliull owi~g allc~iance to the 
· · f J I ffi "' J • 1 f · IJ · Brtttsh govcrnnwnt con~ 1st o not ess t 1an seven o cers, ,or t 1e tna o any person owmg a egtancc who may be taken in 

to the British Government who may be taken in arms a"'ainst the said Govern- arms against the oaid 

n~ent, or who may be assisting in rebellion by maliciously ;ttacking or injuring the govcmmcnt,&c. 

pnwns or properties of any loyal subjects, or in. any other manner; and it shall • 
be lawful for any such court martial to adjudge any person so found guilty to suffer 

585. · L 2 death, 
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SPECL\L UEPOHTS OF TilE 

dcJ.th b)· bcin·• hall"'C<I h)· the neck until dead, or to he othcr11i,e Jlunishe<l '"to 
' t"' ;:--. 

Euch court marti,\l 'hall ,;ccm expedient; L>ut no ocntcncc shall be execute<! until 
conllrmcd b\· the sai<l commamlin~ ollie< r. 

c\nd the c"om nhlndin;.; ol1iccr of c ~-cry HlC h J i vi>ion, Jct.Icluncnt, or d i 'tinct p.1 rt y, 
is hcrcuy authori,cd to arrest anJ clctain in custody all pcr:;ons CII:C,·"~'·d in '"eli 
rebellion, or suq,cctcd thereof, and to c:HI;e all persons 'o arrc;tcd ami dctai1w<l 
to lJc Lrou:.:ht to trial, and to execute the sentence of all :'-uch court,; m:uti.d. 
whether oi"dcath, or otherwise, and to do a!l other act; necessary for :.;nch ~CITra! 
purposes . 

• \rt. SS. Every court martial, as comtituted in the fll'l:CC<lin~ article, ,!tall han: 
po1rer to trl' any person ow inC! alk;;ianu.: to the llriti;IJ Go,cmmcnt, "ho ohall be 
taken in ar;us a"ainst the stat~·, or othcNise aidine! anti aLcttinC! tire cncmv; and ;;:-. ,.., ~ "' 

such pcr,;on so found guilty "hall be liable to the puni,hrmnt of death, by bcin.~ 
han_;ed Ly the r.cck u-ntil dead, or to transportation for life; but no ~c·ntcncc 
pas-eel uy ~uch court shall lrc eH·cutcd until conl1rmcd by the oiliecr commandin,c; 
tiJC troops on sen·ice to 11 hich 'uch di1·i,ion, Jctacluncnt, or party, !'hall bdon;; . 

• 
. \rt. 0~1· .\ny officer, nun-commiosioncJ ofliccr, or soldier, 11 ho blrall be taken 

pri-oncr lJy the enemy shall forfeit all c!Jim to pay an,] all'"'':llccs Juriu:.: tire pniocl 
of Lis rcm::tinin~ a prisoner and until he >Ira II a~ain r,turn to the scr\'icc; when, 
if be can establish before a court martial, tl!at he 11ao; UIICll'oidJ.uly taken pri,oncr 
in the course of scn·ice, :md that he hath not scr\ul 11ith or a>Sisted the enemy, 
and tlrat he hJ.th returned as soon as po,sihle to the 'cn·ice, he ~hall uc entitll'll 
to rccci1·e either the whole, or such portion of his arrears of pay and :tllo\\ anccs <~' 
the court martial shall tmanl. 

Art. go. The cfil:cts of deserters arc to be publicly sold, and tile procc,·d<, :rlcLT 
payment of rc;:.imcntal debts, remitted i.Jy the oJliccr commandin~ the rorl', to 
11l1ich the Jcserter belongs, to the general treasury at the presidency. 

SEcTwx vr. 
Application qf the Articlts. 

Art. 91. All officers, non-commissioned officers, soldiers; all drivers or farriers, 
trumpeters and drummers; all hospital attendants, sub-assistant surgeons and 
dressers; all artificers and labourers, sutlers, camp followers, or others attached 
to or liCning with any part of tile army, arc to Lc governed lry these articles, a1Hl 
suujcct to trials Ly courts martial. 

SECTION VII. 

Promulgation of the Articles. 

Art. ()2. These articles arc to he translated into the several lan.ruaaes of tiiC . 0 0 

difrerent presidencies, and the parts following, viz. arc to be read 
ona? every six months at the head of every troop or company mustered in the 
SCrYJCe. 

Ordered, That tilis draft Lc reconsidered at the first meetin;; of the Lcgislati1c 
Council after the 19th day of Decemuer next. 

(signed) 1'. II. Jlfaddock, 
OfJ1·; SccY to the Gov1 of India. 

(No. 843.) 
From T. II. J,faddock, Esq. Offrciating Secretary to the Government of In<lia, to 

TV. II. Jl,Jacnap,ltten, Esq. Secretary to the Government of Imlia, with the 
G ovcrnor-gcneral. 

Sir. 
0:• tl1e occa5ion of trunsnllttmg to you, to Le laid Lefore the Right hon. the 

Govcrnor-;;cncral, the cnclosccl printed copy of the proposed urticlcs of ll'ar for 
tl1c :..;o>Cnllnent of the native officers and soldier> io the military service of the 
Iron. E?st Imlia Company, and for tlte administration of justice by courts martial, 
I a111 dm;ctcd to state, that the article relative to the trial of Christiano, tlw 

dcsccnclants 
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dc.,ccnd ants of Europeans, has IJccn ornittcLI in conscquurcc of tltc l'rcoitlcnt in 
CoL:ncil deeming it expedient to make a reference on tire c.uiJjcct of tli:1t article to 
t!rc ~·overnments of Madras and Bombay, as to the cflccts wJ,iclr ito adol>liutr 11 ould 
L'c li~cly to produce in tire arnrics of those presidencies. 

I !rave, &c. 
(signed) '1'. II. Jfwldock, 

Ol]i; SccY to tire Gov' of India. 
Fort William, 

1q NuvemLcr ISJ8. 

Fron1 T. II. J11adJock, EsC). Of1iciating Secretary to the Govcrnntcnt of Illlli~t, 

(No. SG5.) 
To 1/. Chmnicr, EsC). Chief Secretary to the Government of l\fadras. 

(No. SiiG.) 
To J. P. TT'i!loug!t/;!), EsrJ. Secretary to tire Government of llonrLay. 

Sir, 
I A~I uircctcd to request that you 11ill lay Lcfore tire Right Iron. the G()\crnor 

in Council of l\Jadras (lion. tire Gmernor in Council of Bombay,) tlic emlosed 
printed draft of propo:;ct\ articles of war for tire government of the native of1iccrs 
and soldiers in tbe military service of the lion. East Inuia Company; and that 
vou will state, fur the information of the Governor in Council, that in the original 
-;:lraft of these articles, there was inserted a pwvision, in tire words quoted in- the 

:\ 1 t i1. It .. - c, r \-. "I . 

Lc..,i:;. Ct>r1·. 
l~)lh No\', 1 :~;;:~. 

Nos. xG 8.: 11. 

margin, (A.) to exempt persons professing 
tLc Christian religion from amenability to 
:ltc.'C articles. OLjections being made to 
tl1e pru\·isions of tlris article by tlre Law 
Cunul1issioncrs, in which tlrc Council of 
India were disposed to concur, an article, 
as copied in tlre margin, (U.) was proposeu 
to be suLstitutcd for the original article. 
'Vhe:n this sug:;estion was submitted to 
the Governor-general, his Lordship pro
pasco to introduce un article regarding 
persons professing the Christian religion, 
which is copied in the margin, and 
marked (C). 

(.A.) Pnsons professing the Christian rdigiou, \vbcrL vc·r Lorn, or 
of w·hatcver p;-trcntagc, ~hall not be amc:naUie to thc:-.c rule::; a11d 
article~, Lut bhall Le subject to the :\Iutiny Acts ami nrticics (lr 
war in force from time to time for l1i:s i\L1jcsty's forces, or for ti1e 
lion. Company's troops, according to tl1e nature ot tl1eir .service. 

(ll.) That all persons servinf!, with native corps, except sudJ per
sons as are amenablt! to tile rules aud article:~ ot war, fur the Letter 
government of the oflicers and soldiers in the sen ice of the E:1~~t 
India Company, made by the Crown, undC!r the authority of ~l::::• 
Imperial Legislature, sl1<dl be ameuaLle to tlwsc ruks and aniclt·s. 

(C.) Persons subject to these rulc:5 au<.l articles, uf European 
dc~ccHt, and professint; tbc Chrit~tian religion, shall Le <uuenal;!c to 
courts martial and COlJrls of request, COlllJJO!-iCd of European onicer.-.. 

2. It appearing that it is in the army of tlre Bengal presidency only wlrerc any 
distinction has Leen made in the trials of Christians, on account of their religious 
persuasion, and that no such practice is understood to have ever prevailed in the 
armies of Mac.lras and Bombay, a revised article was proposed Ly tire fourth 
urJinary mcinuer of Council, in modification of those previously suggested, and so 
drawn as to maintain tire practice at present prevailing in the a!'mies of the 
dilli:rcnt presidencies; that article, marked ( IJ.) is inserted on the margin. In 
the piintcd draft !lUll' transmitted, all (!J.) All persons uftlic ucscriptiu11s "'cntioncd in the l.~>t o1ticle 
mention of a distinction between Chris- J•rofc>Oiug the Christian rcli:;ion, arc to Lc governed by tiiC.'C arri· 
tians and others amenable to the articles des, save tliat in tire trials of such persons iJy courts ""'nLrl, tlu, 
J1as llCCn Olnittcd, and llOllC of the pro- usage of the prcsidc!lCJ to wbich thry Ol'long, touchint; tin~ rurJsti-

tution of tire court wartial, hhall continue to Lc followed. 
posed forms of a11 article on the subject 
have Leen adopted. Tlw reason of this omission is, that tl•c lion. the PresiJcnt 
in Council entertains great doubts of tire expediency of declaring any such dis
tinction, particularly in tire armies of l\Iadras and Burn bay, \1 here it is umlcr;,tuod 
it never cxi;,tcd, and where Christians arc lllore nunrcrous tlran in tire Bengal army. 

3· In the Iutter army there is 110 legal provision fur such di;,tinction, Lut in 
conformity to a General Order of the Cummandcr-iu-clricf, dated the (ith July 
1 So2, it lras Lecn ordinarily uradc. Tltc followin:; is a copy of tire General Order 
in que,tion :-

"The Commander-in-chief directs tlral in future all drummers, fiL:r.', crn,l 
:;oldicrs of every description prulessin;; tire Clrristian rcligiun, 11 lretltcr 1!\Jl'lt in 
Europe or India, and ll'itlrout reference to their parcnta.se, be tried on m•y crinrc 
of' a tuiJitary nature II lricJr may be preferred agaimt Jri!ll uy COUJtS llrarti:d C(IIJl-

j>llSCt\ uf European commissiotred ufliccrs only.'' 
58:;. , L 3 
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SPECIAL REPORTS OF· THE 

4· A necessity for the early en_actm_ent of the. proposed article• of war having 
been urged by the Commander-m-ch1cf, the es:tl.rency of tbe case prevented hia. 
Honor in Council from deferring the publication of the draft till a refereoc. 
could be made to the subordinate governments, in order to ascertain .tbeir senti• 
ments on the. expediency of -inserting an article of the nature of any of those 
which have been under the consideration of the government of India in a military 
code, applicable to the armies of all th.e presidencies. It. was deemed beat to. 
publish the draft without any article containing a provision of this nature, and tO 
ascertain from the subordinate governments wbat is considered likely to be the 
effect of legalising any distinction between Christians Jlnd ot.hera in the, descrip• 
tio~ of courts b7 which they are liable to be tried ; and l am DOw directecl JO . 
solicit the esrly communication of the aentimenta of the. Right boo. the Governor 
of Madras (Hon. the Governor of Bombay,) on this aubjecL . · -

I have, &C. 
> • 

(signed) T. H. Maddock, .1' 

Off• Seer to the Gov• of India. · 
Fort William, 

19 November 1838. 
• . " .· 

. FoB1' Wuu••, Legialative De~ment, 19 November 18}8•. ·.·. , .· 

Run an eztract, Military Department, date~ gth July1838, forwarding copie-. 
of papers from General Casement on the proposed articles of war.. .. • , • • 

Ordered, That a printed ~opy of the aiticles of 11'11r, ~ read io Council for the . 
firat time on this date, and promulgated for general informatioo, be forwarded to ' . 
the Military Department, with reference to the extract frotu tbat Deparfmeat of · 
the 9th 'July 1838, and that the original papera be returned. . _ •. . · ' 

• .. , . ; . 

· _:_ (A.) No. 11.-Part i. ___; 
. . 

... •· . .ll 

• · MniVTE bj the Boo. A • .Amos,.Esq., dated the 4th January 1839 • 
' . 

• C.ERTAJlf draft articles of war, prepared under the direcriQn of the Commander
in-chief, were aubmitted tO the Legislative Council. These were referred (as usual 
at that period) to the Law Commission, who reported upon them.· ·The CounciL 
afterwards passed a series of resolutions with reference to the Report of the Law· 
Commission •. Afterwards the tlovernor-general, being then absent from ealeutta,' 
wr_ote a paper of observati~ns with reference 1o th~ resolution~. of Oounci1, · · In· 
thu state theepapers came toto my hands. . .. · · · · · . · · · • 

• I altered the Commander-in-chiera original .draft according· t<?· t~e joint opi· 
ntons of the Governor-general and the Council, where they eoanctded ; where 
they differed \ divided the knot in the best way I could;· and beside~ remedying 
some technical defects, 1 endeavoured to supply an arrangement of ti}e articfes, 
in which respect the original draft wu very defic1ent; but the principal alteratiOn. 
which I made, and iu tbe principle of whicli I was supported by the Rep()rt of 
the Law Commissioners, w·as, that the punishment for every offence which might 
be punished by a court martial should be specifically stated.. The military officers 
have, iu every communication, appe\.red to be desirous' of giving to courts mar-· 
tial a general power to punish "according to the circumstances of the cast!," 
leaving the extent and nature of the punishment quite indeqnite. I think it is 
'probable that they have not considered that several v~gue expressions of a similar 
nature, whi~h occur in the articles of war 'for the Queen's troops, are explained 
and limited by the Mutiny Act; whereas the present instrument ·is more properly 
a Legislative Act in the form of articles, and can only be explained and ijmited 
by itself. I think that our 47th Article is as great a concession as we can with 
propriety make to these military views. · · . · 

TJ1e dr~ft which I prepared was transmitted to bead-quarters, and we received 
it again, accompanied with o~servatioaia by the Governor-general ·and the Com-

, • . mander •. 
. - .. ·· 
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mander-in-chief; The suggestions· contained in these observations were assented -Articles of War. 
to by the Council, with exception of what related to the clause concernin(T the 
trial of Christians, upon which subject the Council made inquiries of the go~ern· 
ments of Madras and Bombay. 

The articles were printed according to what it was considered had been con
curred in by all parties, omitting only the clause relative to Christians, which 
was reserved for further consideration. 

U pan the articles being published, I collected many suggestions ami criticisms 
from the newspa-pers, and in private conference, all of which I sent to head·quar
ters, and upon these the Judge-advocate and General Casement have expressed 
their views. The views of these officers I have, I believe, closely adopted, with 
the exception only of what regards solitary confinement for the higher species of 
offences. Besides alterations in the printed draft arising out of the letters from 
head-quarters, J have made, in conference with Captain Birch (who has had con
siderable experience in the department of Judge-advocacy), or pursuant to his 
notes, sent herewith, several other alterations in the printed draft. But, except as 
mentioned below, I should propose to leave all the alterations in the printed draft 
optional with the authorities at head-quarters; and thus a single reference, which 
will be essential for the Governor-general's agent, may suffice for all purposes. 

Should no objection he made in Council to leaving the alterations in the printed 
draft with this understanding, the Council will only have three matters further to 

·consider. 
· · 1. The Commander-in-chief still continues to express regret that military 
courts of request are not provided for in the articles. It will be recollected that 
the Law Commissioners and the Council were against including them in articles 
of "·ar upon principle; but independently of this objection, it appears to me that, 
the provisions would be too prolix for articles of war, and that the number of 
questions to be solved would occasion inconvenient delay. It would seem that, 
according to the views of the Commander-in-chief, the whole subject might be 
disposed of by a single article, viz. Article 84 of the original draft. But without 

, entering particularly oil the subject in this place, I may observe, that I doubt 
whether the Commander-in-chief has considered the consequences of abrogo.ting · 
{as that article does) the ptinchayet system of Madras, or of continuing at Madras 
or Bombay, and still more of introducing by that article into Bengal, the power of 

· stopping pay upon failure of a general" execution. 
2. With respect to the clause concerning Christians, nothing fur~her can be 

J"esolved at prese'nt until we receive ad vices from Madras and Bombay. · 
3: With respect to. clause 73, a very important qutstion arises. At the time 

when the articles were printed it was supposed that all" parties concurred in the 
article as it stands in the Gazette. Whether this supposition1 was correct or not 
is not now material"to discuss, the practical question being whether, after ~lie 
inquiries or discussions to which o~:~r printed draft has given rise, and upon a view 

··«>f the whole subject, we think it right, on the one hand, to exempt non-commis
sioned officers and soldiers from flogging, or on the other, to subject camp followers 
to that punishment. . • 

.. I send round the despatches of the Court of Directors upon the subject, a note 
by Mr. Robertson, and some private papers. I am no competent judge upon the 
expediency of the tnea'sure, especially upon what I conceive to be the most mate· 
rial question, the effect of a revival of the practice of flogging upon the dispositions 
of the native army; but shall endeavour to explain our legal position, bearing, 
however, in mind, that the native community canna~ be expected to make any dis
tinction between the legal or illegal acts of government, especially where an illegal 
act may have governed the usage. • . 

I submit for consideration whether,. in the Bengal army, the power of inflicting 
corporal punishment did not depend on articles of war, in the Madras anny on the 
express terms of a Regulation~ Regulation V. of 1827, Articles.5 •. 19, &c., and in 
the Bombay, army on the general though vague terms of a Regulation, -Article 22 
of 1827; and that there is strong ground for believing that the General Order 
which abolished flogging, especially if it be not confined to Bengal (quod vide) is 
void in point of law. · 

This Gener.al Order stands reprobated by the Court of Directors; but on the 
other hand, the Directors have not ordered it to be recalled, and have suffered a 
U<agc to grow up under it. 

It we omit clause 73 altogether, we in fact abolish flogging; this, however, may 
.s8.e;. ... - · L 4 be 
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Anicl.s of War. be better than cxprcsslv abolishing it. The only mean causes which occur to me, 
are to insert a provis·o that the articles are not in any way to alter the existing 
law with re"ard to corporal punishment, or to allow flogging for certain offences 
only, or to"' give the executh·e government a power to suspc·nd or reinforc: the 

• 

provision at their discretion. • · 
Please to refer to Sir H. Fane's remarks on Article 72 of the 1\IS. draft revised 

by him. These remarks are not noticed in Lord Auckland's ofiicial letter con. 
• cerninrr the same draft. See the Governor-general's observations on Articles 78 

& 87 ~f the original draft; also Articles 78 & 87 of the original draft; also para· 
graph 19 of the resolutions of Council. The Law Commissioners do not appear 
to have noticed the subject. · 

Legis. Cons. 
20 lllay 1839· 

No. '1· 
Note on lhe pro
J>OSed Articles of 
War. 

• 

• 

L<:gis. Coca, 
~o lllay 18;lg. 

No.8. 

(signed) .A • .Amos. . 

MINUTE by the Hon. T. C. Robertson, Esq., dated 7 January 1839. 

IT is with the most unfeigned reluctance as well as diffidence that I approach a 
question to appearance of a purely military nature; one beset, too, with difficulties, 
and fraught with the most momentous consequences. 

Drawn up, as it evidently is, with admirable skill, and subjected as· it has been 
to the scrutiny of many who are '"ell able to judge of the sufficiencv of its provi
sions, I should indeed be happy could I, consistently with my own 'ideas of duty,· 
avoid recording a single line of comment upon the proposed new military code. 

But as I cannot escape from the obligation imposed on me by my situation of 
joining in its enactment, I may not shrink from the no less imperative obligation 
of pointing out wherein this code strikes me as being defective. 

It would perhaps be more correct. to say, that it is in the preliminary inquiry 
that something appears to me still to be ;.,·anting, for I am not yet prepared t() 
sn~gest the slightest modification of the code itself. . 

The law that permits the infliction of corporal punishment in the nath·e army 
cannot, I apprehend, be considered to have as yet been abolished by any legislative 
A~ . 

The Rule or Ordinance of tbe 24th Febru.ary 1835, can hardly be held to possess . 
the weight and sanction of a law, and therefore, under the terms of the conclud-
ing passage of the 73d section of the 3 & 4 .Will. 4, the original article of war on . 
thts particular point is only now about to be formally repealed. 

Under this view of the question, the step which we are called upon to take in 
passing the new code becomes one- of the highest, the most vital importance, and 
ought no~ therefore to be ventured on without the most matun;d and comprehensive 
deliberatiOn. · 

As I cannot nod that any opinions even have been collected on the practical 
working of what I must regard as having hitherto been only an experimental 
measure, I cannot think that the code which is to give irreversible permanence to 
that very measure is yet ripe for enforcement. · 

I therefore propose that the sentiments of a limited number of the leading mili
tary men at the three presidencies be called for on tbe important question of what 
have been the results of the rule exempting the native soldiery from corporal 
punishment, and what may be those of its perpetuation or rescission. • 

I 

(signed) 7~ C. Robertson. 

(No. 193--Military Department.) ' 

From S. TV. Steel,. Lieut.-colonel, Secretary to Go~ernment of Fort. St. George;. 
to the Secretary to the Government of India, Military Department. 

Sir, 
I nr directed by the Right bon. the Governor in Council, in transmitting the 

accompanying extract, No. 192, from the Minutes of Consultation of this date, in 
rep)y to your despatch of the tgth. November last, No. 8651 to the address of the. 
Chief Secretary to government, to request that· it may be submitted to the Hon. 

• the 
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the President qf the Council of India in Council, requesting the particular atten
tion of the government of India to the observations upon Article 59, in the letter 
from the Acting Adjutant-general of the army, dated 18th, and to para. 11 in that 
of the 20th ultimo. 

Fort St. George, 
15 Jan. 1839. 

(No. 774.) 

I have, &c. 
• (signed) S. W. Steel, Lieut.-Colonel, 

Secretary to Government. 

1-'rom J. R. Haig, Esq. Acting Adjutant-~eneral of the Army, to the Secretary 
to Government, Military Department. 

Sir, , 

I HAVE the honour, by order of the Commander-in-chief, to submit the follow
ing observations on the draft of proposed articles of war for the government of 
the native armies of the Honourable East India Company, published in the Fort 
St. George Gazette of the 7th instant, which his Excellency deems that it is of 
paramount importance should be transmitted fur the consideration of the govern
ment of India, before 'the code therein proposed be finally confirmed, or made 
applicable to the army of this presidency. · • 

No. II.-Parl2. 
Articles of IV ar, 

Legis. Cons. 
20 f;Iay 1839. 

No. g. 

· The declaration and oath prescribed in Articles 1 and 2 are not at all suitable Articles 1 aud 2. 

to the native army of Fort St. George, every individual in which has been enlisted 
and sworn to serve the government with loyalty, and faithfully to obey the orders 
received from his officers, without specifying, or deeming it necessary to specify, 
under what circumstances, for which service, or in what country, that loyalty or · 
that obedience was to be manifested ; and his Ex~ellency is of opinion that it 
would be invidious; as well as impolitic, to impose a condition on those who may 
hereafter enter the army, which has been proved quite unnecessary for those who 
already fill its ranks; nor would it appear advisable to SU[!~est to the old soldiers 
that. they are not at present bound .to proceed on foreign service, still less to 
remove any such impression after it may have been created by administering 
a·new oath. • . 

His Excellency would, therefore, earnestly suggest, that the oath of allegiance 
now in us.e for this army be retained, as simple in its form, yet still sufficiently 
binding in its conditions, viz. : 

" I, . , private, do swear that I will serve the government 
with truth and loyalty, and that I will faithfully obey the orders of all officers set 
ovet· me; I do also swear that I will never abandon these colours, and that 1 will 
defend them with my life." • 

It is suggested that the words, " and that in any other regiment .or corps to Article 4, addition 
which they may have formerly belonged," be added to Article 4· '-. suggested. 

The specification in the rubric would appear equally necessary in the text of Article 9. 
Article g, to limit its provisions to sentinel~ alone, iustead.of the general applica
cation it at present bears. 

The punishments awardable by courts' martial, for the offences specified in Article~ 4o and 4-1. 
Articles 40 and 41, are limited by Article 70 to suspension from rank and pay, .. 
loss of rank, and imprisonment for four months;. it is, therefore, ~ug!?.ested that the 
word "officer,'' in Articles 40 and· 41,' in toto be omitted, leaving the offences 
therein enumerated to come under Article 3 7; or that " dismissal" be added to the 
list of punishments in Article 70; for it would appear incongruous to decree that 
an officer should be dismissed for disgraceful conduct in general, or for breaking 
his arrest, when no such punishment can 'be awarded for breaches of Articles 40 
and 41, which are alike obnoxious to discipline and repugnant to the character of 
an officer. 

It would appear advisable to insert a provision in Article 44, for the "iliul or Article 4~· 
negligent injury and destruction of the arms, &c. &c. of a comrade, as well as of 
those entrusted to, or the individual property or; tl1e soldier offending against this, 
article, by inserting the words, "or any of the abo•·e articles entrusted or uelo~g- Addition sug· 

58.5. J\:l mg gestd. 

• 
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in; to nny other nun-commi;;:;ioncd ofliccr or Eoldier,"' immediately after " re;;t· 
mcntalnccc:;:;.:tric:;," aml before the word " ;hall.'' 

It 11ou\,] >ccm nccc:;snry to rcdmft Article 51, for, as nt present 11orded, its pro
' i:;ions 1rou\d UJ'i•car npplicablc to ull ranks an,] de,criptions of pcr>ons; whereas 
tho'c not au1cnablc to military law could not be punishe,l by a military court; and 
of tho:;c 1riJO arc amenabk, J commissioned o!licer can only l!c tried, and colhl'· 
qucntly puni,'.Jcd, by a ,:c11Cral an,\ not l.Jy any court mcuti.d, as is i1nplicd in the 
anick us It "t prc:;cnt stands . 

• \rtirle 52 makes no pro1i<ion for the commutation, althouc:h it docs fur tl1c 
rctlli,,iun and miti,:ation of puni,luncnt a11,mlcd by a court 111artial. This ll'ould, 
in reference to .\rticlc i0· appear to ha1c been in<ldvcrtcntly omitted; and the 
folll.ming addition to this article is therefore su;:~e>ted: 

" .\nd 11 l1cn !Ieath shall have been awardeJ, to commute that punishment to 
trJn,portation for life, or fur any tcnu of years, or to imprisOillneut, ll'ith or 11 ith
out lwnllalJOur, for life, or fur any term of years." 

In Article 53 it is prmided that a f:Cnrral court mutial, held out of the Ilriti,h 
territoriEs, m~y eomi,t of fi,·c llll'IIIbers, if a :;realer numucr be not available; in 
1\rticlc St.i it is Lid do11 11 that such court ~hall be cuJilposcl of not less tkm 
seven ofliccrs. The 11<1Jit of co;JCord in these articles would seem to rcc1uirc 
a:ueudmcnt. 

In Article 54 it is laid down that no sentence of a general court martiCJl slw.ll be 
carried into exl cution until confirmed l.Jy the Commandcr-in-c!Jicf of the forces at 
the presidcucy to whicl1 the pri,oner l.Jelong-s; by section Sli tlH! olliccr collllll.IIH.l
ing the troops on Ecn·iee out of the Briti,h territories is cmpo11 crcd to confirm 
such sentence. This llisagrt-cment would setm to require correction. 

The provi;,ions of ,\rticle 56 would appear to preclude the possibility of an 
artillery ,oldicr of tl1e coaot army being e1·er tried by officer; of his Oll'n arrn of 
the sc r·, icc, as there arc no detachments of artillery which consi>t of four com
ranic,, or 11 hich amount numerically to that number. In the Straih also, and 
many utLcr 'ituations, the enactment of this article mi;:;ht have the Jno,t prljudicial 
ttltct on lli,cipline, when the lap;,e of time 11 hich mu,t occur ere rdcrcnc<.! could 
be made to regi111tntal head-fJUarlcr3 is considered. 

It is >u;;gestcJ that the \lOrds "or other" sLould be inserted after "general," 
in ,\rtide 58, to make its provi,ions applicable to " all" courts tJJarti.tl .. 

As it is of the utmost importance that minor court.; martial slwuld be conducted 
by 0fliccrs acquainted with, and fully competent to perform, the duty, particularly 
in rderence to the increas~d poll'ers which will be vested iu such courts under the 
propo,cd code; and as it would sccrn hardly possiule that an olliccr selectcc..l 
casually, \lith the mere qualification of five years' service, could possess t!JC requi
site experience or acquaintance with the nature of the tnoinentous duty imposed 
upon bim, the Comrnanucr-in-chief 1rould suggest tltat the practice which obtains 
under this pre;idency, of appointing an adjutant to superintend the proceedings of 
such courts, blJOuld be contmucc..l as a general rule; and where tile adjutant may 
J](Jt Lc arailaiJlc, that then an otticer of not less than five years' stanlling, should 
be appointed to supply his place. Thf' advantage of the plan proposed is, that an 
ofliccr, whose errors in conducting courts martial are continually pointed out to him 
Ly tile Judge Advocate-general's department, on the proceedings being supervised, 
naturally gains an experience and knowledge of the practice anll provisions of 
military law, which can barcily buve been attained by an officer who has merely 
>er,ed five Jlars, unless, indeed, his attention bas l.Jecn more particularly directed 
to tLat urancb of his c..luty than is at all usual in the service. 

It would '\so appear to be an omi:osion that no Judge Advocate L; expressly 
appointec..l to conduct the procecllings of a general court martial, altlwugh his prc
'urce i.; implied in l\rticlc Gz ; nor is it specified by whom the oatil to interpret 
~ruly is to be adrn!nistcrcc.l to the superintending officer, when required to act as 
llilcrprctcr to a rnmor court. 

In rcfnf·ncc to Article G:.~, no provision is made for the absence of an interpreter 
~t a .~r·JJcr~d CUid't martial. 

The 
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The Commander-in-chief ·earnestly ·recommends that the provision in this Pro•i•ion recom· 
article, making it unnecessary that. oaths should be re-ad ministered at the com- mc~uled to be 
men cement of a fresh trial, be omitted, for no nath·e, accustomed to our form8 of "muted, 

justice, could ever be persuaded that he was indeed under trial before a court the 
members of which he had not seen sworn as usual; besides which, the provision 
being absolute, as it now stands a court might continue adjourned for months, and 
then be re-assembled for a fresh trial. In such case, if it were ever necessary to 
impose the obligation of an oath ?II ~embers of a court martial, it would appear 
equally necessary to renew the solemmty after so long an interval. · 

Dut should it be determined to preserve. this very objeCtionable provision, it 
woulrl seem requisite to alter the form of the oaths administered, and substitute 
the words, " any sentence which this court may pass until," &c. &c. for " the 
sentence of the court/' &c. &c.; and again to insert a clause to insure secrecy in 
regard to every, as \Veil the particular, vote or opinion given by the members of the 
court on the first trial. . · . . . 

Necessary altera• 
tion in th~ oaths, 
if the provision to 
be retained. 

· In reference to Article 65 it mal be observed, th.at the term " Ish war" would Article 65, 
not be intelligible to the natives o Southern India generally; and therefore the 
Commander-in-chief suggests that " Almighty God" be substituted for " Ish war" 
in the declaration to be subscribed by Hindoos exempted from taking an oath. 

' ( ~' '' ' . . I ' ' • . ' ' I : 

The conclusiOn of Article 66 would seem to imply that the superintending officer Article 66. 
at a general court martial is entitled to vote. It appears' advisable to remove "this 
ambiauity. · ' · . < · · . , • ·,I 

. 0 . . ' ' • '. . . 
' I • ' • • • I . 

In reference to Article 67, it would seem neceSsary to provide for the number of, Article 67, 
members of courts assembled under· Articles 53 and 86, who shall concur in 
a sentence of deal~, ere it can be recorded. . : 

.. 'lpata soldier should be made acq~ainted with the nature and .extent of the 
charges preferred against him, before he be arraigned on them, appears fraught 
with _so many advantages, and altogether so very advisable, that his. E~cellency 
recommends that an addition to f\rticle 68 be made as follows : 

. "Everyofficer, non-commissioned officer, or soldier, shall be fumished with a 
translation; in:Hindoostanee,· or other native langua~e more intelligible to him, of 
the charge or charges on which he may be about to be tried, at least• 2-J. hours prior· 
to the assembly of the court martial. · . , ·. · · . . . · · 

" Provided always; that no manifest iinpediment exists to the provisions bf the. 
above clause." ., 

• 

Article 68. 

Addition recom• 
mended • 

' ·His Excellency does not conceive imprisonment to be a punishment which it Article 70, 
would be at all advisable to introduce, as applicable to native commissioned 
officers ever intended to be restored to the service: as it· can hardly admit of. 

' question that the iofinence and authority of an officer so situated would be com
pletely destroyed ; moreover,· the being liable to so degrading a punishment would 
most materi11lly tend to lessen, if not completely eradicate, that feeling of self-esteem, 
as a man, and high honour, as a nittive gentleman, which it has ever been the·object 
of government to instil, and have considererl as the conc;omitants of holding a com· 
mission in our native army. His Excellency .would, therefore, earnestly recom
me~ld that imprisonment be erased from the provisions of ArtiCle 70. 

- . - : ~ ' ' '.l ' ' . . : . . . . . . ; ~ . . 

His Excellency would also suggest ·that, putting· it in .the power of a court Article 71. 
martial to deprive a soldier, perhaps at the commencement of his career; of all 
hope of the prospective advantages derivable from service, ,however lengthened or 
however meritorious, would appear· at the same time to deprive gc.vernment of all 
reasonable expectation that an individual so situated would ever become a good or 
efficient soldier. . What incentive, under such circumstances, remains to future 
propriety of conduct, but the fear of punishment which might ·attend its absence 1 
And the Commander-in-chief, under a firm conviction that such a check to crime 
would prove utterly useless, recommends that this clause of Article 71 be modified 
as follows.:· " And in addition to any such punishments, may adjudge discharge, Modification sug
involving forfeiture of all claim to pension which might otherwise have accrued to ge~tec. 
such non-commissioned officer or soldier, from the length or nature of his 
service.'' 

• 
M2 The 

• 



Adl:itit'n of corpo· 
ral puni>bmtnl re
cunm•endcd. 

• 

ss SPECIAL REPORTS OF THE 

The promulption of a new coJe for the govnnment of our native troops, 
wouhl seem the most favourable moment which could occur for the re-introduction 
of corporal punishment lly t[1e lash, in extreme or disgraceful cases. 

Hi~ Excellency's sentiments on the allsolute necessity of the power to inflict this 
punishment bein" cor.tinued to military authority, have been so fully expressed in 
a letter from thi; department, dated 30th September 1837, that it were needless 
to repeat what mav !Je termed axioms in military government; but his Excellency 
would, at the present cri~is, direct attention to the serious dilemma in which an 
ofticer in command of troops C\'incing an insullordinate spirit on ship-board, must 
be placed, deprh·ed as he is of any other mean~ of repressing even open mutiny 
by the instant punishment of a ringleader, except cutting him down. The Com
nJander-in-chief would, therefore, again most importunately urge the necessity of 
an opportunity li~e the present being seized to remedy the serious evils which 
hue resulted, by the common acclaim of e\·ery soldier of experience, from the 
abolition of corporal punishment in the army. . 

'Mulct ofgood·coo~ It would also appear advisable to include the forfeiture of good-conduct pay in 
duct pay iecom- the pro,·isions of this article. • 
mended to be in-
cluded. The pro\·isions of Article ;6 do not nppear to confer sufficient power on officers 
Article 76. commanding regiments, fur the punishment of minor offencts; and unless they be 

nry greatly extended, a constant, most unnecessary, and unadvi~able recourse must 
Le had to trial lly courts martbl. But the Commander-in-chief is of opinion, that 
arbitrary punishment of this description falls more naturally within the provisions 
of a code of standing orders for the interior economy and di~cipline of the army, 
than of an article of '':ar; the· one may be readily altered according to the 
uigencies of service, the other should remain a Jaw, to be changed as seldom as 
possible. His Excellency therefore recommends that this article be altogether 
omitted ; or if it remain, that it !Je modified as follows: ' 

llf odification re• 
commended. 

.Article 78. 

"In cast's (•f minor offences, a commanding offi~cr may, without the inten·ention 
of a court martial, a\\'ard extra drill for a period not exceeding 15 days, extra duty 
to the extent of eight hours, restriction to !Jarrack limits for a period not exceed
ing 15 days, coufineme11t in a defaulter's room or solitary cell for a period not 
exceeding seven days, removal from staff situati•Jns, such as colour and hospital 
havildar, or reduction from lance or acting appointments; and none of these 
descriptions of punishments shall, to the above limited extent, be awardable by 
sentence of a court martial." 

It is not the practice for the soldier of the Bengal native army to bring his 
family to regimental head-quarters, and consequently the provisions of Article 78 
would be produetife of little inconvenience'to him, anJ of none to his family; but 
with the 1\Iadras sepoy the case is u·idely different; not only are his wife and 
children present with him, but generally every individual of his kindred also, who 
may be at all dependent upon him for support. · No British soldier i.:1 more 
improvident than he of Southern India ; and unless therefore conviction were sure 
to tollow confinement OJl suspicion of an offence, the utmost distress and most 
st,·tre puni~hment would incvita!Jly succ~cd the Illacing a soldier under restraint, 
whether he were guilty or the reverse; and in all cases the innocent would suffer
alike "ith the guilty. The punishmcont lly this mode of one defaulter, must 

· invoh·e that of perhaps eight or ten persons who bad committed no offence. 

In Ben~al the soldier, if acquitted, would be enabled to make his usual remit
tance to his "family at the usual period, or if it were temporarily delayed, the 
circumstance could be of little or no moment; !Jut in this presidency, the distress 
invol\'cd lly the provision~ of the article under review would be incalculable, and 
tend more to create discontent and disaffection among the native soldiery than 
almost any other measure which could be adopte<l. The European. soldier is very 
properly mulct of a portion of his pay when under confinement; it not only pre
vents the accumulation pf a fund to supply the means of dissipation, and consequent 
liability to the commission of crime on his release, but the punishment falls on the 
guilty alone; his wife and family are provided with an independent support from. 
gov~rn!Dent; while were Article ;8 m~de applicabl~ to the Madras sepoy, in 
pumshmg an offender you Gtarve his fam1ly, or, what IS nearly as bad, force them 
to incur a de!Jt, the pressure of which· on the sepoy adds most heavily to that 
punishment, which in the jud•rment of a court martial was amply commensurate 
\I ith tlu: oflcnce committed. " 

The 



lhC' Cornmctrlllrr-:n-clricf tl,ercfore mo't rarmotly rccomrnmcmh that tlri> ;uticlc 
!,~ alto:~l'llr< r ornittcd, or llladc apjd:cal,lc tu tire; Bcn.'''d amry alu\lC. 

Arli('L-· J"('C!Jill· 

llll'llrlr·d tu L 

In rr Cncnec to Article il) it would appear necz,,ary \o tldinc li,c nulliority Article 79 . 
wLic:r ~!rail !Jc ClllllJICicnt \o eotrrrnutc a oentcncc of dcutlr, as propu~r:d itr tire 
""'cr"<rtions on ,\rticlc .J2-

:\Lmy of tire principal stations at 11lricil the :\fadras troops sene, 1iz_ 
I::trr,;l\cc·, .Lruln<til, arHl Sccunderalmd, arc sitnated at such a distance i'rorn '"ry 
pr<Llic pr i'un witlrin tltc frorrticr uf thi, presirkncy that it wuuld be c:ic<·c din.~.ly 
Jllc"n':' nient to send int!i"ic!uals "lro mi~lrt be sentenced tu imprisrllrtriiiJt Gy 
courh rnartial to l1c confined a; directed Ly the provisions of Article S(), and 
therefore <til lxccption of tlJOsc "lations, or some other amendment of this urticle, 
"ould appe<Jr necessary. 

The provisions of Article SJ, although perfectly applicaule to a soldier of the 
Bcn.~·d anny, 11 lro'c family or lH.:ir is seldom if ever with him in camp or quarters, 
\\'1)\\icl !Jc deemed a most inquisitive and dis.~nsting inquiry into tlrc private family 
;dl'airs ,,fa 'C['uy of the coast army, wlrosc heir, as was before obscrvcJ, is generally 
at tlj(' lrcad-t_]'<artcr:; of Iris corps- It has ever been the practice of the 1\lauras 
prc,idcncv to pcnuit tlrc bcirs arrd family of the deceased to take, or r<Jther retain, 
char;.cc of Iris property; tlre Con'nE\IIlicr-in-chicf therefore strongly recommends 
ti1at t!Jis u,;,~c !,c retained, a<Jd that th~ words "if no heir Lc present," shou!J 
fdlow tire 11unls "killed in tbc service." 

Tl1c cxtcn.si1c ramification of rclation,hip which exist.> in a native corps under 
this prcsidcrrcy, ant! consequent interchange ofpceuniary ouligations, would render 
it utterly imj'O'.'ible to adjust >atisf.rctorily t],,, dcuts in carnp or quarters of a 
ck:ceaced individual, ;rs proposed in Article S4 ; sr!Ch ucljustuJcnt bad Letter rcma!n, 
as lws bitiH:rto Lccn the case, "ith the heir; anti his E\celltncy tlrcrcfore recom
mends that tl1e "·ords "the debts of the Jcccascu, viz." and "his debts in camp 
or quartrrs,'' be omitted, and tlJc 11orJs "or i1cir" inserted Ldorc '·executor" 
ill tlJC COrlllliCrlCCI1ll'rJt of this article. 

A cl;wc:c or acldiliorral article "ould appear rcr1uir-cd to provide for the safe 
cu<tody of tire ellcch, or proceeds of sale of the property of persons, whether 
:;utlns or otl,crs, not in ti<c service, who lllay die wlrilc residing 11ithin the limits 
(Jf a rui!itary Lazaar. 

In Article 91, it 11ould sr·crn nccess2ry to specify that private as well as puulic 
1';\llljl followers arc liable to ti ial [,y courts martial under these articles. 

S\1ould tbc right of appeal to European courts martial, which now exists under 
Hc;.:nlaJion I I I. of I ~:21), lJe aurogatcd, Indo-Britons will, if not of lcgitinlatE' 
IJirtlr, l1e 'ubicct to trial by natives alone, altlrough 1rirldy different from them in 
Jll<~nrrlr.<, habits, and feclin.~s. This class of people are to ill~ !(JUnd in all ranks 
of tl1e unuy, ;,nd are ciil,',iule to hold con1mi."ions. It ;rppc:1rs rcpu;;nant to e\'ery 
principle of jtrstice, tlrat the nrcre accident of legitimate or illq;itimatc Lirtlt 
should corrstittrtc the rio·lrt to wlrat rm1v l1c termed a f.rir tri<d, or that the still n • 
1\Jorc fortuitous eircurmtarrcc of :;Lrtion in life sl,mdd oailjL·rt thr" one Lrotbcr to 
a 1'ati1e, and tire other to a European tribunal. If tlJC native wldicry tl1cnrsclves 
lrailetl as a Loon, und l'<J).!erly cl;,illl, on ail irnportant occasions, tl1c privilet;e of 
trial l1y their European ofliccrs, to dcprirc East Indians of tbe right to trial by 
tl,osc "lw alone canl1e dt'nonJinatcd tlrcir peer><, and to urbjcct them to a triuunal 
from 11 hich C\'Cn men of the '<!lllC habits, t'cclirJ~·.s, rcli~i"n, and language, gbtlly 
appct.l, would appear op1rrc"in:; and the Commander-i11-chd. tlrcrefure strongly 
t'l'C<>!llnrcnlb 1l1ut all Etht Indian:; or !ndo-Briton.< may be cxcrupted front the 
provioioiJ', of ;\rticle ~)1, and declared >ulject to trial ouly Lcf'urc EuropLan courts 
martial, and under tire Europltlll articles of 11ar. 

It nray also be rctnarkcd tlrat the erJactments rcsanling clcl,t;;, of Article 7. 
sect_<), of tlrc present, arc totally unprovidtt! for in tire proposed articles of war; 
allll that a 1·crbal irmccmacy has Lecn rct<tiiJet! in Article J), 11l1icli would rnake 
it nppc<rr tlwt a f.r!sc return mi:.;lrt l1c called for. Tlris can easily Le corrected uy 
tire foubotitution of the word "any" for "such" in that article. 

J\<lvcrtirr~ to tile serious detri,ncnt to tire ~crvicc ll'liicli so:m·timcs arises from 
ooldins cor{tr.rctin~ lrcavv t!euts in tl1e ,udder or general bazaars of :otatio11s, bi; 
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Article So. 

ExEmptions re· 
ccm1mc:ntled. 

Article 83. 

AUdition recorn· 
Inendcd. 

Omission recom
mended. 

Additional clause 
recommended. 

Article gt, specifi
cation r~com· 
mended. 

East Indians re
commended to Le 
exempted frum 
triul by native 
court wartiul, or 
UIH.ltr tlwse articlr:-:. 

V trLal inarcu r;1·:y 
iu Article: 3.). 



:;,,_JI.- P.nt:::. 
.\- ... ·,~,j\\-:·r. 

LE;is. C(lr.~. 
~o ~lay lfJJ 

~o. 10. 

19 Nov. lSJS. 
Xo. £6s. 

SPECL\L HEl'OltTS OF TilE 

Excdlcnr\", ~tronc:h recommends that an Order of (;on-rnmcnt,>imilar in sub;tanee 
to tlJC l'ro.Yi;ion,; ~t' .\rtick III tor the goHTilllll"llt of lkr ~Ljcoty's ;lrmy, he 
fr:Imcd and promulg:ctcd; such a prol"i,ion ca,IIOt ~Yith pr,,pricty be entered ir1 
the articles of \rar fi.1r the ~o' crnmcnt of the nati1c arr11y, as lh pcr1al l'tl.lctlllcnt, 
by" lrich alone it finds a place i:1 the l3cn:,:al article,, can only i.Jc applicai.Jlc to 
l::urc"j :.nl', \rho "ill not Lc sui·~ ,t to tiJC proposed code. 

I han•, &c . 
. '., .. · .. t-Gencral's Office, } (si.~ncd) J. R. /Iaig, 

r.·l t ~:.lie r,;c, IS Dec. I S;)S. Actin_,; Adjutant-general olthc Army. 

(True copy.) 

(si;ncJ) S. lr. Steel, Lirut.-Coloncl, 
Secretary to Government. 

(Xo. ;Ss.) 

From J. R. JI,·i;, Esq. Actin~ Adjutant-general of the Army, to the Secrct11ry 
to Government, ~Iilitary Dq>ilrtment. 

Sir, 
I HA YE the honour, by order of the Commander-in-chief, to ackno11 Ic<lge the 

receipt of Extract from ~Iinutcs of Consultation of the 18th instant, ~o. 41iS, 
communicatin6 copy of a letter from the officiatin;; secretary to the govcrnrnent 
of India, and callin6 fur his Excellency's opinion upon the wbject of cxcmptin;.: 
indiYiduals prufessin;; the Christian rcli6ion from amenability to the articles of war 
about to be promulgated for the government of the native troops. 

2. The Commander-in-chief's sentiments upon this que~tion, as f11r as it affects 
East Indians, have already been recorded in the letter to go,·crnment from this 
departmmt, of the 1 Sth instant, No. ii4• but as the present reference extends 
Le,·ond East Indians, and includes all who profess tl1e Christian reli;.:ion, it is 
ne~essary for his Excellency to ,.ubmit some further remarks upon the suuject. 

3. Hitherto no distinction has ever l.Jeen made in thi> army in the trials of 
natives on account of their religious persua,ions, and native Chri,ti.J.ll'<, in common 
with all others, have been always hc.:ld amenai.Jle to trial by native courts under 
the native article~ of war. 

4· As men of this class are purely native in their hauits, lan.~uage, and associa
tions, it does not appear to the Commander-in-chief that it \\Ould uc of any 
advanta;1e to them to be exempted from the usual course of trial, and as there is 
no neces!'ity for any change, his Excellency considers it preferai.Jlc to leave the 
estaulished practice of the service in this respect unaltered. 

5· The case of the East Indians in the native army is however alto~cther different. 

I h · b 1 ~all d cided that the len·,t·1• Under a General Order of the 16th June 1828, f]UJI!~d 
t avm~ een eo y e o • I . . d' 'd I f I . d . . . . f l .. mate dcsceudants of Europc~ns (bciug Dritioh m tIC margm, Ill lVI ua s o t liS escnptwn, 11 o egitl-

•utjects), married to nntiv~ womc~, are to be con- mate Lirth, are declared entitled to trial by Europea11 
sidered themselns as BntJS~ '"0J_ects, Ius Excel- courts and unc..ler the European articles of war, uut if 
Ieney tl•e Commander-m-c!JJef dlfects that co':~• "II ,; · I . , I f 1. d, I · . · 

d. ~ fli .- 11 b ulded accurdmgly 10 I e.~1t1mate, t 1ey a1 e e t to uc cat WJth ,Js nat 1ves. 
n.an lno o Jeers "I e g 6 'fl' . .d. d' . . 1 , . . 
Lrinnin~ to trial soldiers of the above description, . liS Ill VI IOUS IStmctiOn t 1e Commandcr-m-cl11ef 
y,ho 

0

are fiJtitled to be tried by a _court C0mpose.d earnestly desires should i.Je auolishcd. The class atlccted 
uf European ofl}cers, and accord,ng to the prun- by it includes nearly the whole of the warrant and suu· 
ti•JrJ5 of tbe artJclcs "f war fur the government of , · d f · . 

• tte Luropcan troops. orama.tc _gra es o . tbe med1cal depJrtment, many non-
commiSSIOJled staff, and a numerous body of trumpeters, 

farriers, drummers, and musicians; all have ucen urou"ht up as European>, either 
in the government or other English schools, and Ill any "'ot them, as in the case of 
mcc..lical wa~r~nt o_ff1cers, arc of highly respectable character and good education, 
nearly as Ul>lmct Ill every respect from the natives as Europeans t!Jemselvcs. 

7. The in juriuus nature of the distinction will be self-evident when it is rcmem
Lr;rcd that the two descriptions arc unavoidably min"led to,ether in every branch 
of the ~crvice, w that there is not a single regiment "'in which the tru111pcters or 
drummers, f~r example, tlrough all of precisely the same clas5, are amcnaule to 
the sam<" art1cles of war. Under the existing regulations, inc..lecd, the evil effects 
of tl,is auornaly are partially ouviated uy the option which is ai!<Jwcd of appeal 
t(Jr tn;d uy tiH-' European court, but the men arc still trict.! as natives and under 
t],~ uati ,.c artie! c oof war. ' 

3. In 
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8. In the European artillery and infantry, in which there are East J ndians, ~~~!f;;:~~~~.2 • 
some serving in the ranks and others as drummers and musicians, the distinction 
has never been admitted, and all, for obvious reasons, have been considered amena-
ble to trial as Europeans. 

1 o. The proposed Lrticles of war, as at present framed,- however, rleprive both 
tbe legitimate of their privilege to be tried as Europeans, and the illegitimate of 
their right of appeal, subjectinl! all alike to trial as natives; and if Article 91, 
sect. 6, remains unaltered, no local regulations of a subordinate authority can 
relieve them from its provisions. . . . . 

11. The Commander-in-chief would therefore recommend in the stronrrest 
terms that all East Indians without distinction· should be declared amenable~ to 
trial only by European courts martial, and under the European articles of war; 
and with this view his Excellency would suj!gest a distinct Act to that effect should 
be passed by the government of India, and that Article 91 of sect. 6 should be 
modified by the addition to the penultimate clause of the Art 91 -All officers ooo-commiss1·on•d offi r 

d " d I I" bl b · d · " Th . . ' < ce "• wor s an w 10 are IB e to e tne as natiVes. e soldi•rs, all drivers or farriers, trumpeters and 
Article will then stand as in the margin, and this will drummer., all hospital atte~dants, oub-assistant 
have the advantage of. not ·lcal!'ing . a .question of such surgeon• acd dressers, all art1ficers and labourers, 
· ·. · · · d .1 · · · · ' ' · d · fi d · · · f h sutlers, camp· followers, or others attached to or 
1mp?rtance epenuent upon. th~ un e ne . us~ge ~ ,eac • ·~iving with a_ny part of the army, aud who are 
presidency. hable to he tmd as natives, are to be governed 

The draft of the proposed articles of war is_ herewith by ~ese articles, and su~ject to trial by courts 
returned : .,_,, 1 .. , • ·' 1'1·· .•. ·1, .,, , I ·I,.,- .. mart1al. , 

( ~ : I ; .. ~ , ·"'· ... , I . i t .. i -~ ~ I • • : • I ) ;, l , I. ha~'e' &c. . 
. . ' ' 

: Adjutant-general's Office, · } ; · ·. · ' " ' _ ' (signed.)' ·. J. R. Haig, · , 
f'ort St. G~orge,-' 20 Dec.' i 838; · 1 · " • ' · Acting Adjntant-general'of the Army. 

' · 1 1 ~ . , _ · ; . : ' j ~ ! ' , . ; . ' : · ' • . 
1 

• ' • . I • ' r 

. ·' ' ' 1 I • 
! , '(True copy.)' 

j. - , ! ' I ' i' ' ' 

· · (sianed) ·. 
0 ' • 

:' . ' , 

·• .1 ' 
8. ffT. Steel, Lieut.-Colonel, 
·'. : • · , Secretary to Government • . ' ' \ 

' ; .. , i • 
' .. • 

MI~UTE by the Commander-in-Chief. 
' • t • ' ' 

' .. 
As this very important subfei:t does not ~ee~ to admit of further delay, I can . 

only. brief!~ and fai~ltly touch upon the. opinions. ~ecorded by ':llY p~e~~cessor in the· 
Actmg Adjuta~t-gen~,ral's letter of. the .18th ultu.n.o.,: .. · ·. · · . . ,'. , · · , 

I would urgently recommend that the declaration' and oath•to·be used ateach· 
presidency may be left 'to tbe lo~l!l autho'iities.': .'The sepoys_.no\v' in the'rarikswill· 
imagine that some change is intended 'which does nq't at first nieet. the~ eye, and • 
I am afraid that they are 'disposed to think th'at'it is intended to narroi\· their pri·' 
Vi)eaes, WhiJst:we eXtend· their ~ervices~· ,-, ;, · .I I' , ''''I li .• 1 '; d 1 } · > ' .• 

. Art: g.d agree witli'Si'r P.l\:faitland 'that" sentinels 'alo~e should. be specified in . 
~his article~• • It is c~pi~d, fr~m. Her 1\I~je~ty'~. articl,e5r but t~e .wa~t. ?f specification;· 
Js looked upon to be a defect m them.- ' · · · J · · · • ' · • • • 

Art; 44· This addition proposea bj Sit P. Maitl:i.nd .-will b~· useful:in ·many 
cases, but I do not think it 'very' important: ·" ' "." · 

1 
' . . · . • • • • ; 

Art."51,It willbe ad)risable;'ir:i my opinion; to r~consider this article:· · 
-Art. 52. ·The' Commander-hi-chief of "the. Forces for the time being may 

mitigate or remit the punishments "avratde'd' by' courts'. niariial,. but as he. is. not. 
authorized to commute1 is the substitutiqn' of transportation for death held to be a . 
mitigation? or must the ~entenre be inflicted unle~s a pardon. be. granted? · . , 

Art. 59· I hea1;tily 'a~ opt Sir · P. · Maitland'~ senti\}l~ry~ .. ~n .t~!s _ a~~i~l~.;. but' 
I thi.nk a .service of five years 'rath'rr t?O s~ort to gi.ve an. as~ur_a.nce _tpa~ fl.le super~ . 
intending officer· has the requisite experience; I \vould propose that seven years.bt;' 
substituted: · · · · ' · ' · 1 

:_ • · • · · • " • ·-

Art;6o. I earnestly recommend that thls . article should be so ·worded as to , 
render the attendance' of an interpreter to all courts martial imperative, and that · 
when the duly appointed interpreter of a regiment may not be· available, the con· · 
vening officer shall be held responsible that a duly qualified comiliissioned officer · 
be appointed to the duty, or if such.may not b~ had, then any other person in ~11 . 
respects competent. . . . 

Art. 62. I think that the opinion expre~sed by my predecessor respecting the 
re-administration of the oath is sound and judicious. 

585. u 4 .1rt. 65. 
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Art. 6.'). Upon the same grounds that I think the sepoy's oath on cnli!ting 
should be left to the local authorities, I recommend that tbe ll'itness's oath 
should be framed at each prc~idency in communication with the Court of Suddcr 
Adawlut. 

Articles of War.-

lf" hhwar" be unintelli;tible, are we quite certain that " Almighty God " 
may not abo be supposed to gi\·e the oath a Christian character, depriving it of all 
weight, whilst it raised suspicion. 

Art. ;o. I entirely concur in Sir P. l\Iaitland's opinion upon this article, and 
'\YOuld urge the propriety of expunging the last sentence. 

Art. 71. It would in most cases ue more beneficial to the service, and frequently 
to the individual, Jo discharge him, than to deprive him of all hope of prospective 
advantage~ . · 

'Art. 72. As this is the first time that corporal punishment has been brought 
before me in a shape admitting of remarks, I embrace it to state my opinion that 
its abolition has been producth·e of the worst consequences to the discipline of the 
native army, and probably of serious discontent amongst the EuropP.an soldiery. 
Tpe sooner it <!an be restored the better, and in view to that great oltiect I think 
the 72d Article might run thus : 

" It shall be competent to any court martial to sentence a soldier to Le flogged, 
unless when corporal punishment is restricted under the orders of the Supreme 
Government. No non-commissioned officer to be sentenced to corporal punish
ment without having been previously reduced to the rank and pay of a pri1·ate 
sentinel, but camp followers, &c." 

The agitation of this question has done very much injury to the army at home, 
but with every' desire to relieve the soldiery from such a disgraceful punishment, 
it bas been found unsafe, if not impracticable to do so. 

The process with the soldiers in Europe seems now to be, insolence, insubordi
nation, mutinous conduct, mutiny (or, in a late case, murder) :-Transportation. 

With the native army, insolence or intentional neglect, insubordination, mutioous 
conduct :-Discharge. 

Revenge against the prosecutor or some supposed enemy after the lapse of 11 
few months, murder :-Capital Punishment. 

In too many cases two lives are sacrificed by thi~ baneful relaxation. 
The Acting Adjutant-general informs me that there have bet:n 1 J instances 

of native officers being murdered by sepoys within the last 39 years, and that 
eight of the 11 have occurred since the abolition of corporal punishment. 

I cannot avoid asking myself frequently where and how will this end. 
Every day's experience proves to me that the system is working great evil. 

Art. 76. I entirely agree with my predecessor, in his opinion that these minor 
punishments should be left to the military authorities. 

Art. 78. I hope that Sir P. Maitland's remarks upon this will produce the 
desired effect. . . 

Art. 79· Appears to be at variance with the 52d Article, as already remarked. 
Art. So. This will necessarily be. re-considered. 
Art. 83. My predecessor's recommendation seems to merit attention. 
Art. 86. Some of tbe principal stations of this army are in the territories of 

allied states, and the inhabitants or residents of the cantonments are British sub
. jects; do the provisions of this Article apply equally to them and to the subjects 

of the allied states ? · · 
Art. 91. No doubt" exists in my mind on this point, but as the insertion of 

a word will remove it in every case, it is advisable to introduce the word 
" private." 

The small alterations recommended by Sir Peregrine Maitland will no doubt 
receive all due attention. 

7 January 1839. (signed) J. Nicolls. 

(True copy.) 

(signed) S. W. Steel, 
Secretary to Government. 
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MINUTE by the Commander-in-Chief. 

8th January 183g. 
HAVING given my best, though necessarily hurried attention to the despatch 

from the Government of India, dated tgth November 1838, I am of opinion that 
the clause marked (A.) in that letter is be~t calculated to uphold the pretensions of 
our numerous Indo-British fellow-subjects. • 

I should be exceedingly sorry to see the warrant and subordinate officers of the 
army rendered amenable to _these native articles of war, and of course to trial 
before courts composed of native officers. 

· (signed) J. Nicolls. 

... (True copy.) 

(sign~d) S. W. Steel, 
Secretary to Government • 

• 

(No. 192.-Military Department.) 

ExTRACT from the MINUTES of CoNSlJLT.ATION, 15th January I 839. 

TuE following papers are ordered to be recorded. 

Legis. Con•. 
110 ~lay 1839. 

No. u, 

Legis. Cons, 
~o May 1839. 

No. ~3· 

Here enter No. 5016, 18th December 1838, No. 774· From the Acting Adjutant· 
geueral of the army. 

From the Acting Adjutant
general of the army. Here enter No. 5035, 20th December 1838, No. 785. 

He!e enter No. 135, 7th January 1839· 

Here enter No. 136, 8th January 1839. 

Minute by his R<cellency 
the Commander-in-Chief. 

Minute by his Excellency 
the Commander-in·Chief, 

The Right honourable the Governor in Council observes that his Excellency 
the Commander-in-chief concurs gt:nerally ·in the observations of his Excellency 
Sir Peregrine Maitland upon the draft of native articles of war. His Lordship in 
Council is pleased to direct that copies of all the documents above recorded be 
transmitted to the Government or'i:ndia, in reference to the letter No. 865, dated 
Jgth November last, from the Secretary in the Legislative Department, with the 
following additional remarks: · · 

Art. 1. If the Legi~lative intends to invest a court martial with authority to 
punish " any'' person using me,nacing words, signs or gestures in its presence, 
there appears to be no objection to the article as it stands. If, however, military 
men only are in view, it would be advisable that the wording of the article should 
be conformable to the intention : thus, "any per~on 'amenable to these articles' 
using, &c." With respect to the objection taken to an officer being summarily 
punished by a court martial not havin17 jurisdiction to try him, it may be said that 
the court only punishes a breach of tbe peace; and." every" court martial has 
authority to impose an arrest on an officer for disturbing its proceedings, so that it 
may probably be intended to _give additional power to a court martial inferior to 
general, under the circumstances alluded to. · . 

Art. 54· Unless the words "or: any other offence," in Article 86, are intended 
to include "breaches of discipline," the authority given to the.officer commanding 
the troops to confirm. the sentence of a general cl•urt martial convened under 
Article 86, refers to civil offences only; and even should the term ''any other 
offence" include breach of discipline, it would appear to be of consequence to 
render the meaning clear. 

·Art. 56; Native artillery soldiers when at head-quarters will naturally be tried 
bv their own officers; when at an out station they will be liable to be tried by a 
court martial composed of mixed officers. At Penang, Singapore, and Malacca, 
a native artillery man, whose offences may not require to be brought before 
:i general court martial, will be tried by a garrison c_ourt martial, the sentence 
being confirmed by the officer commanding the troops. 

Art. 65. The objections made to the ~pecific term in the draft of the articles 
of war, as well 11s to that proposed by Sir Peregrine Maitland, would perhaps be 
obviated by directing that the term to be used in the declaration shall be that by 

585. , N which 
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Lc i~. Cons. 
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'\', Lf. 

L(;::i~. Con~,. 

20 ;dJ.y t8:~~
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LrJclrr\if(', 

t' I ~l'l:Cl.\L T:El'OitT~ OF TJIJ: 

,,);i,-:1 t~,,,. Sw•rc\',H' ]~,·in·• is :JcktHmktl-~cd or !>c,t kno\\1\ to tltl' rl.bc> or ~cct ' ~ . 
t'-1 "' Lic:1 tl;l' ~1t1'~CI ii,;J';-! "itncs-.:. l1l·lon·~"· 

.\rt. t•S. Tile· :lcl,liticnl n·conlllll'll<lcd 1>1· !Ji.-; E'>et lk·ncr tl1c CullltiJCIIHlll'-in
cl:i.t' to i.,. 1\l.'c!c· 1.1 till' clrticlc• is pro1itl;·d 1;1r undn tL1-; pr<·,idc·tll'\' b,· a loccd 
c_cmr.d ''r<Lr. but it nur l"' :lthi-;lll,]c tlut it ,;,lltd-1 be itlcludc-1 in tllc-cu:lc. 
, ... \rt. ;~. lf tl-111\lJ.~lll.!ing- ll:·~;cl·r.:; uf di\ i-.iutl.' tlllll (I:J\.T" llv.\ (JJill t'rurtliLr'-' h.ul 
l't1\\Ll [tll'<'ll\Clll' • C"lliJ! CUL>Jt' 11\lll'ti:d, tlttrc IIOitlJ [,c; little d,·lF i11 Jn·i11 ·ill'' 
l - J -. ,, 

~II_~',_-_·, n.LT tu t1 i.:l, "hl'lhl'l' o:Hccr or ,,,Jdicr, and till· c!i,i'.cult_v illlticil"'ll'd by 
!,;, 1>:,, :Lnn t!:,· Cu:Jill\:1111!:-r-in-ctlicf \llluld l•<' ul•li,,tLd, tl<c 11 •uL1ti"n lJcill'' '-. .""") 

i.1 21. ry, t 1:c;. lloj'il'l likely to [,c lllU'l [illll'iici.:l. . 
-~rt. ;;,,, Tile object ]'flli""c.\ b_; l.i-; l:,c,ilcncy ti1c C•llllllt;111dn-ill·tllil f 

''T:.i,[ "l'i''"r to lw l•c>t att .. incd hy ,ul•ctitutin..: ,;,r the Ctlllr·ludiu.~ pro1isu uf thi-; 
~rticlc ~u:l!t_· ut!Jcr liluiLlti,Jll:', :-uch ~\.;; "\\ithin ~uch jlH::--idL·ul'y, or UtHicr l;riti~h 
~•utliurity "itl:in ti1c tcrritL'l) i11 11 hi eli the pri,omr may uc >erl in:..:," or tu that 
lli'Lrt. 

It t!:c cLtLL'C 1u:nkcd (.\.) lJL· adopted, it sl,ouid cpccit)· tktt tLc exemption 
i.-; cuniincd tu lndo-llrituns, and dues not cxtcnd to scpc•ys proL"in~ tiw 
Cl.ri,tiJ!l rcli,;ion, 1ri:o arc in no other i•oint di,tin:;ui·llcd from tl1cir 1uti1c fdlow
odJicb. 

(True C\tract.) 

(,ic:ncd) S. II'. S~ttl, 
~ccrLtary to Government. 

(Xo. 2~G of 1 Sy).-Judicic.l Dcp:utmcnt.) 

from J. P. Trillo::gM'!J• E-q. Sccrdary to the Government of J}omu:~y, to the 
Oific!atin:,: Sccrctary to the Governnwnt ,,f India, in tl1c Lc:;i,btin: J)cpartmcnt. 

Sir, 
Is uckno11ktl;iin;! tl1e receipt of your Lttcr dated the 10th of KovcmLcr bst, 

?\o. SGG, funl"ardin.~ for tl1e con:.idcration of this (;ovcrnmCIJt the printc<l draft of 
propv-cd articles of "ur for the government of llillivc olliccrs and ,oldicrs in the 
military S! rvicc of tlJe Ilonoural,[e E,l,t lndiil Compuuy, l arn directed uy t.hc 
IIoaour::l,]e tl1c Govcmor in Council to transmit, fur the purp<bc of Lcin:; hid 
ur fr,re ti,e IIonouml,le ti1e Prc,irlcnt in Cou11cii, the acc01npanying copies of 
a letter from tl1e Adjutant-general of tiJc army, dated the 1 jth ultimo, am! of its 
encJo,urc, ~ubmitting the opinion of the ;\lajor-gcncral commanding the forces on 
tLc pu:nts not:cul in your letter. 

I han·, &c. 

llomuay Ca;,tlc, 21 
(signed) J. P. IVilloughbJJ, 

J ,;nuary 1 839· Secretary to Government. 

(~\o. 4li.) 

from Lieutenant-Colonel S. TV. Po-:I.·cll, Arljutant.Gcneral cf tl;c ,\rmy, to 
J. P. 1Vil!uu,!!.1d.'f, E'rJ. Secretary to Government of Bombay. 

Sir, 
I 11 A \'1: the honour to adno,dcJgc the receipt of your letter of the 9th instant, 

i\o. o2, 11 ith ito several accompaniments, aml am dircctcJ by J\Tajor-Gcncral Sir 
J. F. 1-'itz~crald, K. c. n., to tran•1nit to you, for the information of the llonouraulc 
tl1c Gu\Cl'llur ia Cc,urlcil, the enclosed letter from the Jurl;2,c AJvocate-;;cncral of 
tl.e <•rrny. 'ul;mittin~ that officer's u1Jinion on the point noticctl in :\Ir. Secretary 
:\ brldr;di'' co 111 flllllJi catiun. 

/lltlr <:II ;,ttu1tive p~n1s:tl <Jf the whole of the papers connected with the point 
lllidcr rkcu-cion, J\T:.jr,r-CctJLral Sir J. F. Fitz;:;crald, K.C.ll., desires me to state 
tkJt,_ in l1i.1_ opinion, native Cini.,tians ou;:;ht to ue tried by European courts 
li•:Hli<J.!, '-''Lyct to tl1c pulli.\IIIIIC\Jts ordered for tl1c native army, for the following
f( ~1'·(..JJ.: 

lf l,rr;w~:•t i!lfore a court con'litutcrl of native oltic:crs, it i-; not improbaLlc that 
11.-. !· r·t (d L 1\ill'_·· ;rprr.f·;_li ~-rl, pdrtict~hr!y in th1: iwt;itJ-2<.' (,.f a nt:tll ()[ ~20()d c:Jc.tc, 

! L )r·-,_l t!,· 1. (,_,);:~-~-J r~i" t!rc <_r::.1d t1~!.c;· ·,·.Lr,-:ly cr l;.~·t;,,_]l> l\_l l·:~· ll:'<:jiH!i~·cd 

~~~· ~ln:-.t ,-
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against the prisoner, and the Major-general considers it would be a matter of Articles of War. 
serious consequence if a native soldier was by any possible construction permitted 
to believe himself liable to punishment by embracing the Christian faith ; by the 
addition of such a system it would be in vain to look for proselytes to Christianity 
in the native army. 

Adjutant-general's Office, Bombay, 
17 January 1839. 

., 

I have, &c. 
(signed) S. W. Powell, 

Lieut-Col, Adjt-ge.nl of the Army. 

From Major William Ogilvie, Judge Advocate-General, Poona, to the Adjutant-
. General of the Army. 

Sir, 
I HAVE the honour to acknowledge the receipt of, and to return, Mr. Secretary 

Willou~hby's letter of the 9th instant, accompanied by a copy of one from the 
<>fficiating secretary to the government of India, in the Legislative Department, 
together with the printed draft of the proposed articles of war for the governmimt 
of the native officers and soldiers in the service of the Honourable East India 
Company, on which I beg to submit, through the Major-general commanding the 
forces, the following observations. · 

Having fully considered the point submitted in Mr. Secretary Maddock's com- Military Regula
munication, I beg to state that an order issued by the Honourable the Governor tions, •ee XX. 
in Council of th!s presidency, under date the 12th June 1823, is still in force, by Art. 87• P· 14°· 
which it is directed that "all persons the offspring of an European parent, whether 
father or mother, and their descendants professing the Christian religion, who are 
subject to military Jaw, shall be tried when accused of any offence by courts 
martial composed of European officers." . 
. On comparing the foregoing order with that issued to the Bengal army on the 
6th July 1802 (both of which at present stand on the same degree of authority), 
it will . be. observed that the forlller _is more limited in the object of its operatio11 
than the latter ; and I . am enabled to state, that these were intended to be 
restricted to the class of persons termed half-castes, and th~:"ir descendants, without 
{cference to or in any way affecting others of the native troops, of whatsoever pro-. 
(ession of religion they might be. and the order in question has hitherto, ·as 
occasion required, been acted on with good effect. I therefore beg to offer 
my opinion that it should receive a legislative sanction Ynder the proposed enact
ment marked (D.) in the margin of the second paragraph of the letter under con
sideration. But as circumstances may occur in which it may be proper and 
equitable to extend the principle at present in force under this presidency, I am 
also induced to suggest, that the mere constitution of courts martial should be 
made subject to such further future arrangements as may appear advisable to the 
Commander-in-Chief of the respective armies. 

I have, &c. 
(signed) William Ogilvie, Major, 

Poona, 14 January 1839· Judge Advocate-general. 

(True copies.) 

(signed) J. P. Willoughby, 
Secretary to Government. 

MINUTE by the Honourable A. Amos, Esq., 8th February 1839. . 
I CIRCULATE the papers recently received from Madras, and still more recently 

from Bombay, on the subject of the articles of war. 
Resolutions of Cou~cil seem necessary on the two main points of the trial of 

Christians, and on flogging. The other suggestions (30 in number) from Madras 
may be disposed of without difficulty, in manner as I shall propose next week. 

On the first point, I suggest the following article: 
" All persons born of an European parent, father or mother, and whetber such 

father was legal or reputed, and their descendants professin"' the Christian 
585. • N 2 ° religion, 

Legis. Cons. 
20 May 1839 • 

No. 16. 
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L IHkr l!J.te 

Sl'ECL\L ltEl'UltT.'I OF TilE 

rck:i,>n, ,dt:\\1 not be amcn.1Lk to thc;c nrtick,;; l•tll it' Lcluu . .::in:~ tel the descrip
tion ntcntiunc·J in .\rt. , o-i~:dl [,c ,,,[,j,'Ct tu the .\lutiuy .\, t attd aniclcs of 
''"r in f0 r,·c· from time to tittle for titc' [,cltn C::'"' rtllllcllt pf ti1e of!iccrs attd 
'"],licrs in the Europc·.tn >en icc of t!tc Ea,t !tllitct ( 'ottq•.t:ty.'" l do not ntucl! 
like ,,,hcrtin'-! to iik~ititll:tC\' 011 t!tc t:tcc· uf ti1c ;;rtick. Titi, ;~rtidc nl.ly l!l~ ;~Lo 
''I'Cil to critici,nt, as not jn·<ll idin.'-! for the iik.~itinutt~ ;on [,y a tuti,·c II'Olllctll; 
thou~h, on the otltcr hand, l'ru,·iding for >cuch a ~'"'" nti.c:,ltl ><ll'lJur oi too much 
:"Ullllcl\·. It is to be ob,crHJ t!tat, accordiu;.: to En~ii,lt Ltll, « lll.LLl lJc'.:.:l'ltin;.: an 
illc:.:itit;talc cltilJ is not lcc::dly its father. It courts llldlti.d \louid cott>idcr ltilll 
the'" fdther," '' it!tin the' mc.1nin;.: uf articles of 11 :tr, it 1\'uulcl [,c Letter tu lc;~vc 
ont the 11ords "11ltcther such f<lthcr [,c lcc:al or rcpukcl.'' 

I cnc!O:"C >OillC ob>cnations of C:tplctitl nirdJ, upotl til<~ ~Lt,ira> I'·'J'l'l'S, in rc;.;;ml 
to the m~ttcr in q uc>tion. 

The forms (A.) (D.) (C.) (D.) are <Hnong- the ~L1tlr.1s 1'"1''~''· 
On tlte ,-ubjcct oi tlu;,:,:.:;in.!, a> 11cll as that ui trial ol Chri,tiam, I have 

cntlcarourcd to >elect fro:n t!.c ma'' of p:l[>L'f> >uch ~s m.ty b.: u-dul fur di,cus,in~ 
thc>c waller>. 

S FcLruary 1 SJ9· .f. .!JiiOS. 

I Aol no ad\ ocate for the intlictiutl of corporal puni"hmcnt, and ,_J,oulJ Le ;,;l.tJ 
to >ce it uni1eroalll" abo]i,ltul ii it cuuiJ [Je dum; 11iti10ut ;c.i1inc; ri,e to ~till ~realer 
c\·ils; Lut 1vhcn I j,crcci,·e that 11 ith t!te >tron:.:c·q de" ire to aLoli:,!J it at hotnc, tiJc 
llriti<h l'o~tlianH nt IJ:n·e found it Ulbtfc or itnpracticaLic to uo ,o, ant! titat lite 
J,iglJc't milit:try authorities in titi> country !ta1c recorded their opinion", tlt:tt lite 
su,put,iun of tl<e puni,!Jmcnt ia fjUcotion, Ly the OrJcrs in Council of the ~qtl1 
FelJruary ISs.:;, [JaS uccn productive of the 1\'0I'St conoe<rucnccs to the discipline of 
tlte native a1my, I fed it itlcuntucnt on me to p.ll15e Lcforc co:tcurrin:-; in a mca,ure 
11 Lich \\ill rcnJer tlo;.::.:itl;.; no lon;,;cr a ~~~al puni,i,mcnt, If "'cit puni.,lHncnt can 
e\'cr Le n~cts,ary citltcr for tltc >upprc,,ion uf ntutiny or for tlte IIJ:tintcnancc of 
di,ciplinc, in tim~s ot peace or of war, 11ltdltcr 11ithin or Lc.)<md tltc frontiers, the 
proptr autltoritic,; oue,:ht to have the po•\U ot le;.i·ally rc,ortin~ to it; I tlti11k, 
therefore, t!tat corporal punishment should be cotttinucJ a part of tlte new articles, 
as heretofore, and that lite Orders in Council, auu1 c referred to, >houlJ be rnudilied 
to such an extent as, on due consideration of the evil con>C<jucuccs complaill(:U ot~ 
may be deemed neccsoary anJ proper. 

(>igncd) IV. IV. Bin! . 

.1\liNuTE by the Honourable Colonel IV. Jlorio'Uit, President of the 
Council 0f India. 

TuE lli~continuanec of tite power to inllict corpord pLtni,llllll'Ilt in the native 
army \\'aS certainly found to Le attended "ith ;crious ineonvwiencr; in the late 
ca[J)paign in Goomsur, as slwwn Loth by tbc IlououralJ!c :\Ir. Itus.,cll's ltcport, 
and i,y the paprrs submitted to tltis govcn11ncnt by hi-; Execllcllcy tltu Commandcr
in-Ci,icf of India. The sante inconvenie11ec 11 as tdt on a llJore rcccnt occasion, 
wl:w the :;J ltegimcnt of :\laura> Cavalry were in a state of insuLordination at 
Oillllapoor; and I can hardly conceive a otatc of titing-; more to be deprecated titan 
tiJat IIIJile tlte native portion of titc anuy of Illllia !Ja-; been exempted from punislt
IIllnt by t!Jc la,lt, ti1e European portion h stillli.!l,lc to its intlictiou. 

011 tiJcsc !.!'rounds I 'lJOuld "0 br in concurrin" with mv coilcn"ucs that tltc 
. '' ~ o J n ' 

llU':u of I~dlicti":; corporal punioi11ncnt iu the native army would be highly 
lk:,Jral,le, If we could with safdy rctru<:t tlte exemption conferred by the General 
Ordrr ul ti,c ;.;o1crnmcnt d India, llatcJ t!Jt: ::!4tl1 February 1 SJ.'). 

It 

Vulr: ~~~~!Jut(:~ of Sir I I. Fane, (btc.:rl '.lO OctoLcr t8:)f;, 1 1\'rJven,IJl·r 1838, (i November 183G. Ah;o, 
hr th·~ ~udl!JiLilt-; r,f :--:ir Plrl·;;rifll.: ;\l:titl..lld, ~irle Ldu·r frr1rn t!Jc.: Al"tins ,\djutant.gcncral of tlJc 
-:l.Jrlr:t'"i aJrJJ)', r\,dc·d If) Dccr;~uLr·r t8;)~, rr;f,_rr;n:; to a ltttc·r fnn,, tl1c ~ame J(•j.J<Irlflll'llt, dated 30 
!wldun11cr l 0;_jj. ,\J.~o a .'.liJJulc [rurtl ~ir Ja~J•U !\ic:ull:;, (Ll,tcJ 7 J.wuary 183i). 
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It is true that that rder as not t e ega euect of an Act, nnd that the articles Articles of Wnr. 
of war which sanction the use of the lash is still legally in force; it may, therefore 
be suppo~ed that we might with propriety repeat in the new articles of war th~ 
former clause now in abeyance under the operation of the GP.neral Order in 
question, but we could hardly do this without cancelling that Order, a proceedin"' 
which would doubtless have a powerful effect on the minds of the native army .rt 
larj!e. · 
. The great difficulty consists in going back, which I think cannot be advisable 

without the occurrence of some emer~ency to call for the measu"re; and, from all 
I can learn, the same grounds. for reviving the old rule do not exist alike in the 
three armies. · ' · · · 

I would therefore rather forego the advantages, if there be any, of a general code 
for the native armies of India, leaving their discipline to be conducted under the 
existing code of each, respectively, rather than agitate this important question at 
present, when we have a great army in the field both from Bengal and B.01nbay, 
and when there seems some probability of a still more extensive call for the services 
of the native troops, even beyond sea. Some indeed may be of opinion that thi~· 
state of affairs affords only stronger grounds for the revival of the power of 
inflicting corporal punishment. I own I am inclined to a different opinion, and 
think it would be prudent to consult the home authorities before we revive that 
power, by the enactment of any.new articlt:s of war, for the purpose. 

Calcutta, 9 l\farch 1839· (signed) W. Morison . 

(No. 1 ,207.-Military Department.) 
• 

From Lieutenant-colonel S. TV. Steel, Secretary to the Government of Fort St. 
George, to the Secretary to the Government of India, Military Department. 

' . . 
. Sir, 

IN continuation of a despatch from this department, of the 15th January last, 
No. 193, I am directed by the Right hon. the Governor in Council to forward 
herewith, for submission to the Government of India, -copy of a letter from the 
acting register to the Court of Foujdarree Adawlut, dated the 4th March 1839, 
brino-incr to notice the inapplicability of the term "Nizamut" to the Court of 
FouJad~ree Adawlut at this presidency in the proposed new articles of war, and 
suggesting tbe insertion of the words " and Foujdarree," after "Nizamut." 

• · I have, &c. 
. (signed) . S. JV: Steel, Lieut.-colonel, 

Fort St. George, 14 March 1839. Secretary to Government. 

(No. 42.) 
From C. P. Brown, Esq. Acting Register, Foujdarree Adawlut, Fort St. George, 

to the Chief Secretary to Government. 

Sir, 
ADVERTING to Article 79 of the prop~sed new articles of war, draft of which 

was published in the official gazette of the 7th December last, I am desired to 
request you will bring to the notice of Government the inapplicability of the term 
" Nizamut" to the Court of Foujdarree Adawlut at this presidency, and accord
ingly to suggest, for the consideration of the Right honourable the Governor in 
Council, the propriety of recommending to the Supreme Government the insertion 
of the words "and Foujdarree "·after " Nizamut," without which it appears to the 
judges that i~ will be .incompet~nt to them to give efft·~t to the sentences of trans
portation referred to m the article now under observatiOn. 

I have, &c. 
(signed) C. P. Brown, 

Acting Register. 
Foujdarree Adawlut, Register's·office, 

4 March 1 839. 

(A true copy.) 

(signed) 

N3 

S. W. Steel, Lieut.-colonel, 
Secretary to Government. 

Legis. Cons. 
~o May1839• 
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Legis. Cons. 
~oMay 1839• 
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gS SPECIAL REPORTS OF THE" 

Non by Major-general Casement. 

I H,A VE attentively considered these articles of war •. and t~ey appear ~o ~e! as 
a \1 hole, calculated in a great measure to ~ffect the desued ObJect. of .a discnmi~a
tive and well-arranged code for the guidance of. courts martial m the native 
army. . . . . . . 

Upon the two principal and very i.mportant pomts. on. which ~y opiDw.n Js 
desired, I propose to express my sentiments after havmg Intermediately noticed 
some of the other portions of the articles; ' 

I.-Art. 18. I think this article might be advantageously altered by transposing 
the words, " as a general court martial shall a~ard," from the place they ~ow 
occupy to the close of the article. It is of course mtended that the several pumsh
ments shall be awarded by a court martial ; the proposed transvosition of the 

. words will make that intention clear. 
The "hard ·labour " contemplated here is, I presume, the usual hard Ia hour 

in irons on the roads imposed· on convicts in the custody of the civil power. 
I would suggest thereiore that the intended punishment be expressed in full, in 
the words I have underlined ·as it is desirable that the punishment to be under
gone should be both distinctiy understood by the court whic~ passes ~he sentence 

·and clearly. expressed in the terms.of such sentence. Bestdes which, another 
advantage to be gained by this slight addition to the article will be, that the 
wording of all sentences under .it will be alike, whereas hitherto the practice has· 
been various, one court sentencing to hard labour, another to hard labour in 
irons, a third to hard labour on ·the roads, or to labour in irons on the roads; 
all evidently purporting to be the same description of punishment. · 

Art. 19 & 71. In these also I would suggest the additional words in the matter 
ofhard labour. · 

With regard to Article tg, the punishment of dismissal and fine appear to be 
peremptorily laid down, ~o that a coprt martial could not but award those punish
ments. Yet, in the· closing provision of discretionary punishment awardable under 
Articles 70, 71, there appears a discrepancy wbich I apprehend will create mis
construction and confusion in practice. The offender being actually dismissed 
the service, cannot be made to suffer any of the punishments award .. ",le under 
Article 70, nor some of those provided in Article 71, such as reduction, or degra
dation of rank, or forfeiture of additional pay while serving. And with regard to 
the remaining discretionary punishments provided in Article 71, they are incon
sistent with. those laid down in Article 19 itself; for Article 19 provides imprison
ment, with hard labour ood solitary confinement, for a term which may extend to 
three years ; whereas Article 71 provides imprisonment for four months, aud 
imprisonment with hard labour, &c. for tw~ months- . 

. I am aware that the specification of imprisonment and its accompaniments was 
so !ar necessary in Article tg, tha~ ~rticle 71, which. provides that species of 
pumshment, does not apply to commissioned officers, wh1ch Article 19 does •. But 
then, by the wording of this article, all classes of offenders are brou"ht under its 
provisio~s; and th?ugh regarding commissioned.o~cers ther-e may b: no difficulty 
after a httle reflectiOn, yet, as regards non-commiSSioned officers and soldiers there 
will, I think, eventually be confusion, which an alteration of the article' mi.,.ht . 
obviate. "' / 

It appe.ars ~o ~e very desi!able that offenders under Article tg should If.. ' r 
p~~em~tonly dis~nssed t!le seTVIce; I would therefore propose to leave that pro- / . 
VISI.on. 1n the article as Jt now stands. The only change I would suO'crest is the · -· 
omission of the final clause, " or shall be punished accordin" to the ~entence of · 
such court martial, as hereinafter mentioned." "' 

Art. 25. The margin does not correspond with the body of the article. 
Art. 36. I observe that a suggest_ion to insert dismissal is noted opposite this 

article. I think the proposed insertion an improvement. 
Art. 38. The same remark applies to this article. 

~rt .. 44· :rhe wor~ "who" occurring immediately after the word "otfender," 
whiCh 1~ this connexwn clearl_y refers to non-commissioned otliccrs and soldiers 
o~1ly, ~-til lead to .the constructiOn t~at .these clas~es of offenders only are liable to 
discretiOnary pumshment and to dismissal, leavmg commissioned officers to be 

punished 

• 
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punished by an award of compensation only. All cavil may be easily avoided by Articles of War. 
transposinrr the clauses of the Article. I would suggest that it run "thus:-

" ::ihall be liable to be dismissed the service, or to be punished according to the 
sentence of a general or other court martial, in manner hereinafter mentioned; and 
shall further be sentenced to make compensation for the injury, loss, or damage 
sustained ; and such loss, injury, or damage shall, in the case of any non-commis
sioned officer or soldier, be made good by monthly stoppages, not exceeding half 
the pay and allowances of the offender." 

Art. 45· I would suggest that the words " be sentenced to" be inserted between 
" shall" and "fqrfeit," in the commencement of this article, that there may be 
no doubt as to the authority which is to order the forfeiture. 

Art. 47· It strikes me that the words "in manner hereinafter mentioned" 
have been omitted at the close of this article; at least, their insertion would be 
an improvement. -

Art. 56. I think this article as it stands sufficient for all purposes. The . 
Governor-in-council at Madras appears not to recognise the difficulty suggested 
by. the Commander-in-chief regarding detachments in the Straits. 

Art. 58. I do not consider it necessary, but I think it would be an improvement 
-if an insertion were made in this article, regarding the relative rank of native 
commissioned officers of the higher grades. The rule to which attention was lately 
called by the Commander of the Forces would derive force were it confirmed, as . 
here proposed, by the authority of these articles. As Judge Advocates are 
European officers, the insertion of the word " European " before officers appears 
desirable. · 

Art. 66. There is no provision in this article for examinations de hene esse of 
witnesses at distant places, whose attendance cannot be obtained, and wh'ose 
depositions cannot be taken in presence of the prisoner. I would suggest an 
addition to this effect, as most important and indispensably required. 

Art. 71. Instead of" and of all additional pay while serving," I think it would 
be better to write the word "or," and then to add, " or both these forfeitures.'• 
The court may then exercise their discretion in awarding either or both, accord-
ing to the act committed. · . . · 

It appears to me necessary to insert in this article a provision to the effect that 
all offenders sentenced to such imprisonment as renders them incapable of re~ 
admission into the ranks be struck off .the strength of the army from the date of 
confirmation of sentence. I· make this suggestion with reference to the point 
which has before arisen· and created discussion, whether soldiers sentenced to. 
imprisonment, with hard labour in irons on the roads, were to be retained in the 
service, or struck off at once. I would accordingly propose to insert immediately 
after tl1e word "Provided," these words, " that every soldier sentenced to 
imprisonment, with hard labour in irons on the roads, shall be struck off the 
strength of his corps from the date of confirmation of such sentence; and that no. 
soldier," &c. &c. 

Art. 79• The first sentence of this article appears to me to impose an unneces~ 
sary and very unpleasa~t task on the Commander-in-chief, of declaring on every 
occasion of capital sentence the mode in which it shall be carried into execution • 

. I conceive it would be a great improvement to leave it to the court to declare the 
mode of execution; and for that purpose, that such mode be introduced into this 
article. I would propose accordingly to alter the commencement of the article 
thus : " In every sentence of death awarded by a general court martial, the court 
shall specify that the off~uder shall sutler death by being banged by the neck until 
he be dea_d, or ~ by bemg shot to death from the mouth of a cannon,' as the 
court in their discretion shall think expedient; and such sentence, if confirmed, 
shall be carried into effect accordingly • ." 

II.-In 

_, 
_t • J )a_ve cmitt<!d the p~ni~hment of s~ooting to death by ~usketry, ~ecause t~e Hindoo s?ldiery 

ente ~ID a very strong obJeCtiOn to rarrymg such a sentence mt~ execution, pleadwg that their reb· 
gio ,principles are opposed to it. A very striking in•tance of this feeling occurred a few months 

~ llf .It Saugor, in the i 1tb reglment of Native Infantry. 1 consider it, therefore, unwise to sanction 
a 'scription of Jmnishment calculated, as tl•is is, to lead to insubordination; the more especially as. 
r ·oting to death from the m0uth of a cannon is, in my opinion, a much more impressive, and conse
/ ontly a Jneferable mode of military execution, to that which is usually resorted to in J::uropeao. 

m1es. 

• 
__ , 
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11.-In the preceding observations I have remarked or made such sug?cstions 
os occurred to me on the articles as they now stand: . llut on an uttcn~1vc ~on• 
sideration of the whole code, it appears to me that 1t. 1s capable of mod1ficat10n, 
with much ad\·anta"'e, in the way I am about to explam. !annex an abstract of 
the criM:s and punishments. in the articles o.f war as they now stand, by reference 
to which my observations w1ll be greatly ass1sted, 

Articles of War, 

Dismissal. 

If the sugO'ested addition of dismissal be adopted in Articles 31 to sG inc~usivc, 
and Artic\e

0
s8, (the desirableness of which ~ have already ta_kcn ~ccas1on to 

express,) it will be seen that this puni~hme1~t IS awardahlc at d1s~rct1o? for the 
offences stated in Articles from s to 18 mclusJVc, 20 to 2_2, 31 to 44, hcSHles that, 
under Articles 19 and 48, the dismissal of the offender IS made pcrem1~tory; and 
though dismissal is not expressly laid down. for .the offenc~s under Art1clcs 23_ tQ 

30 46 4- yet as they are made liable to 1mpnsonment w1th hard lahour, wh1ch 
' ' ,, ' . ' l d ' d t involves di~missal, it follows that for every cnme m ~ 1e co e a~ It stan s, excep 

Article so, dismissal is either actually awardable or Involved as a comequencc of 
other punishment. 

Discretionary Punishment. 

Then with regard to ~iscretion~ry punishments, under. Articles 7_0, 71: It 
appears _that, wit~ exc.eptiOn of ~rtlcles .from S to 18, wh1ch are cap1tal cr!mes, 
and Article 50, discretionary pu:mshment 1s awardable for the whole of the otlcnccs 
contained in the code. 

Comparison if Crimes. 
· Thirdly, with regard ·to the comparative heinousness of offences. It appears to 
me that some little changes are desirable in this rc~pect, in order to render offences 
of similar criminality liable to the same punishments. The crime of quitting a 
post in time of peace (Article 28), is one of the most serious a man can be guilty· 
of; yet it is excepted from dismissal, and is subjected to discretionary punishment. 
Hitherto thb crime has been severely punished, and very deservedly so, for it will 
at once be admitted that upon the vigilance of sentries everything depends. In 
the articles for the European troops this offence is liable to capital punishment at 
all times, though it is certainly not customary to pass such a sentence upon it in 
time of peace. I would distinguish between sentries and others. 

With regard to "all crimes not capital" (Article 46), there is no article which 
so frequently comes into operation as this, and the class of offences it contemplates 
is of very many shades of criminality, from the slightest misbehaviour to the hi"hcst 
insubordination and moral heinousness, short of mutiny on the one hand and" dis
graceful conduct on the other; and· yet it is not possible to sentence the oflcnder 
to dismissal under this article. This appears to me a defect which it is of much 
importance to remedy. 

Again, ~ith regard to the _mi~or o~~nces in Articles 23 to 30, and Article 47 and 77, d1rect sentence of dismissal IS not awardable; but there is somcthin" of 
contradiction in making these ofi'ences liable to imprisonment with labour wl~ich 
carries dismissal with it. ' 

Upon these several considerations, I would beg to be permitted to propose that 
the. changes I have to~cbed. upon should be admitte~ into !hese articles ; and 1 
believe that the mode m whiCh I would propose to effect t!ns will be. found both 
to improve the ~ode, and to shorten it hy avoiding the present rep~tilion of clauses 
referrmg to pumsbments. · 

Section II. " Of Crim~s and P~nishmen~s," contains at present four divisions or 
class.es ~f offence: ~s.t, cruncs p~mshable With death, transportation, imprisonment 
or d1smJssal, compn~mg the A~t_1cles from ~to 18 ; 2d, crimes not punishable with 
d<·ath ~r transportat10~, com~r~swg the Arucles from 19 to 38; 3d, crimes punish. 
able with loss of pay m additiOn to other punishments, comprising the Articl 
from 39 to 1S ~ (then follows Article 46, which belon"s to no particular class)~ 
4th, cnmes mc1de1;t .t~ courts mar~i~l, ~omprising the Articles from 47 to so. ' 

~hcse several dJ~ISIOns or classificatiOns of crimes I would propose to retain 
ad?mg.a fifth and s1xth class; Uut I would transpose some of the articles com~ 
pme~ m these ~lasses. Art1cle 1 9, I would place under the third class i th 
headmg of whiCh the word " Fine" might be introduced. Article 2s: i~ on: 

• · constructioi1 
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construction of it, I would place in the second class. Article 4G, I would make 
punishable with dismissal, and place it as the proposed fifth class. And the articles 
from 23 to 30, .nnd 45, I would make to form the fourth class, taking away hard 
labour ns a pumshmcnt of the offences under them. llut the accompanyin"' sche
dule of proposed classification will best show what my arrangement would b~. 

In order to render my meaning still more clearly intelligible, as well as to enable 
an immediate comparison to be made, I have drawn out a copy of the articles in 
the order and wording above suggested, and exhibiting such alterations as I would 
propose, from the second section inclusive. 

III. I come now to the two important questions of flogging, and the liability 
of Christians to these articles' of war. 

Upon the first point, whether. the punishment of flogging shall be restored in 
the native armies of India by its introduction into these articles, I am decidedly 
of opinion that there is no occasion for the measure, and that it would, moreover, be 
found hurtful to the interests of the service were it adopted. I do not consider 
myself called upon on this occasion to advert to the legality of the Order issued by 
government in February 1835. It is sufficient thai that order did abolish corporal 
punishment from the date of its promulgation, and that it has been, and is at this 
moment, implicitly obeyed throughout the three presidencies; nnd that we have 
the experience of more· than four years, during which the effects of its abolition 
may he observed. ' 

It must l.re allowed that simple dismissal from the service was an ineffectual 
punishment as substituted for flogging by the Government Order in question; and 
the consequence has been, in some cases, a relaxation of the salutary force of 
example, by having recourse to minor courts martial to punish desertion and 
mutinous conduct, under the designation of absence without leave, and insubordi· 
nation; or an assumption by courts martial of an enlarged jurisdiction quite 
unauthorised by military law or the Regulations of government. The object of the 
first of these two procedures was, ta obtain the dismissal of the delinquent in the 
inanner least troublesome, minor courts ~artial having the power to dismiss an 
offender for absence without leave, or insubordination, just as a general court 
martial would have dismissed him if charged with desertion, or mutinous conduct; 
and as the desired result was thus early" obtainable, the impropriety of merging 
great offences under inferior titles,· and thus of resorting to inferior tribunals to 
punish crimes properly cognizable by l>eneral court martial only, was allowed to 
give way to the· convenience of dealing with the offender without the formality, 

. the ~rouble, and the delay of a general court martial. The object of the second 
procedure was to overawe the evil-disposed by the exhibition of a severe punish· 
ment of a new description, " hard lahour in· irons on the roads," for the graver 
military crimes. 

Now this last-mentioned punishment is already sanctioned and made awardable 
in these articles of war; and I look upon it not only as an excellent SLJbstitute for 
corporal punishment, but as in itself quite sufficient to work its way as an example, 
and to make it needless to restore the punishment of flogging. Judging from the 
information I have received of the excellent effect produced by the passing of a 
sentence of hard labour in irons on the roads on a sepoy of the Bengal native 
troops in the army of the Indus, and of the promulgation of that sentence through
out the corps of that army, I am convinced that the same course of proceeding, 
invariably made known to tqe native troops by a deliberate and impressive expla
nation to them of the General Order promulgating the trial, would have the best 
possible effect. Of the good already resulting from the infliction of hard labour 
for the more serious militury offences, which has been much resorted to during 
the past year, even though its infliction was not authorised by previous usage or 
by re"ulation, I have not the slightest doubt. The punishment has of course taken 
the ·c~lprits entirely by surprise, but awarded as it has been by their own native 
officers, and adding so severely as it does to the dismissal from the ranks, which it 
always carries with it, it cannot but have operated, wherever it became known, as 
a powerful check to that libertine spirit which the abolition of flogging, without 
substituting for it anything more than mere dismissal, was at first und for some 
time observed to produce and encourage . 

. ·5s5. o If, 
• 

No.II.-Part2. 
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No.~I.-ra~t 2• If however there be any force in this representation, arising out o~ the f~r-
.Arucles of\\ ar. • ' d t'' f a new course of procedure prompted by the necessity of Clr-

tmtous a ophton oeatly will its stren"th as an ar"umcnt against the re-introduction 
cumstances, ow ~r o ' . ·"' · d d h t 't · · .,. 

f oral punishment be auamented, when 1t IS canst ere t a ! IS OWinl:,, as 0

1 ~orp 1 ,, 1· . 1·t 1·~ to the abolition of flo-'o-in••, that the naU\·e army has of 
smcere y ue 1e1 e , . . c-:> " 1\I · · 1 · b 

late been recruited in the supertor manner 1t has Lecn. y opmwn on t m su -
· ect is formed from information derive~ fr~m the Lest sourc~s; and I could here 
Jb t 5 cr«est 1'f the crovernment thmk It necessary, that It be referred to the 

eg o u,, ' " . l r: I . I t' 
Adjutant-general of the army to state, ~~·hether It be not t te .a~t, t 1at In camp e mg 
the recent augmentations, we ha1·e cnhsted generally a supenor class of men, and 
more 1\'fahomeuan recruits of this description; and that our. recruiting has b:cn 
cfl'ected with greater facility than was the case Lefore the puntshment of floggmg 
was abolished. Although there may be other c_auses of t~ese remark~ble fa~ts, _yet 
my own mind is satisfied that the cause to wh1ch ~ attn but~ them, Is a p~mc1pal 
{)ne; and the consideration of the advantage we deriVe fr~m 1t powerfully mduces 
me to deprecate the restitution of the punishment of flogg10g. 

It will be observed that in these observations I have wholly abstained from touch
ina upon the probable effects on the minds of the nath·e soldiery of the restoration of 
th~ lash; I have not thought it worth while to speculate on possibilities either way, 
because I am very stron"ly of opiuion, that there is enough both in the ~ood effects 
on our recruiting of the"' abolition of flo~ing, and the good effects on discipline of 
hard labour on the roads as a military punishment, to show, that even supposing the 
re-introduction of corporal punishment to be most innocent as regards the feelings 
of th.e soldiery, such a measure is not only not required for the due maintenance of 
discipline, but would also be injurious to the service • 

. Regarding the second great subject of consideration, the liability of Christians to 
these articles of war, I _am of opinion that the article on that subject in the pro
posed code is very good as far as it goes; but it appears to me to require an 
additional provision as indispensable to its complete efficiency. Persons of Euro
pean descent, and professing Christianity, are made liable to the Mutiny Act and 
articles of war for the Company's European service, and thereby are subjected to 
corporal pu~ishment. If there exists any force in ~he objection so fre_quently made, 
that t~e articles of war for the Em·ope~n and nata.ve troops operate Inconveniently 
at stations where both are cantoned, from the Circumstance of the former bein"' 
s~bject to c?rporal punishment, and the latter not being so subject, the objectio~ 
will apply wath much greater force. to an enactment which renders two classes of 
tbe ~arne corp~, two description~ 'of men of the very same service, so differently 
pun~shable. Smce the promulgation of the Gove~nmcnt Order abolishing corporal 
punashme~t, .. repeated r~fere!lce has.. ~een ":I a de on the subject of the drummers and 
othe_r CLnstaans compns_e~ 10 a nati~e regtme.nt, and government have invariably 
rephed, that all s~ch mdiVIduals are mcluded m the exemption from flo""ing. I beg. 
to _propose, that m. conformity with these decisions, and in order to ~IJviate the 
obJc~tl_on I have pomted out, a clause be added to the article relating to Christians, 
prma.dmg that they shall nev~rtheless be exempted from corporal punishment by 
fl?;rgmg, and that th~y _shall mstead thereof be liable to imprisonment, with or 
Without hard lab?ur, Ill 1rons on the roads, together with solitary confinement for 
one mcnth at a tame, or three months in one year durin"' such i · · 
tb d " h . "' mprtsonmcnt, m 

e same manner an_ •or t e same cnmes as persons amenable to these articles of 
war are tbemseh·es It able. 

CalcuttiJ, 10 April1839· (signed) TP'. Casement, M. G. 

ADSTR.&CT 
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ABSTRACT of CniMES and PUNISH'IENTS in the ARTICLES of WAn., as they now stand. 

PUNISHMENTS, 

Death. 

Transportation for life, or any · 
term of years. 

Imprisonment, with or without 
hard labour, for life, or any term of 
years; together with solitary con
finement for one month at a time, 
and not more than three months in 
a year, of such imprisonment. 

Dismissal. 

If an officer (Art. 70): 

Suspension from rank and pay 
and allowances for a stated per~od. 

To be placed lower in tl1e list 
of his rank, by an alteration of the 
date of his commission, ·thereby 
losing the corresponding benefit 
of length of service. 

If a non-commissioned officer or 
soldier (Art. 71): 

Reduction to the ranks, 

To be placed lower in the list 
of his· rank, with proportionate 
loss of service. 

Imprisonment for not exceed
ing four ruonths. 

Imprisonment, with hard labour, 
not exceeding two months; and 
solitary confinement during im· 
prisonment, one month at a time, 
and three months in a year. 

And iu addition, forftiture of 
pension on discharge, and of addi
tional pay while serving. 

• 

CRIMES, 

Mutiny or sedition - • 
S1riking a .superior officer 
Desertion. 
Sl~eping on or quitting post in 

bme of war, 
Doing violence to persona bring· 
ing provisions in time of war. 

Treacherous! y making known the 
watchword. 

False alarms in time of war 
Holding correspondence with, or 
giving intelligence to, an enemy. 

Helieving or harbouring an enemy 
Going in search of plunder. • 
Casting away arms in presence of 
an enemy. 

Misbehaving before an enemy 
Abandoiling a post • • 
Treacherously suffering an enemy 

to escape. 
Selling stores, &c. the property of 
government. 

Persuading to desert· • • 
Not joining from 1eavewhen corps 

is going on service. 
Taking bribe for procuring leave, 

promotion, or other advantage. 
False alarms in time of peace· -
Absent two miles from camp with· 

ouL leave, . . 
Absent from canton111ent or camp 
nf1er tattoo without ]pave. 

Not repairing to parade in time -
Quitting company or troop with· 

out leave or necessity. 
Quitting guard or post in time of 
peore without being relieved. 

Helensing prisoner without onler, 
or suffering his pscnpe. 

Not seeing reparation done to iiJ. 
to·eated persons. 

Entertaining deserters 
Drunkenness on duty 
Viuleuce to oe11try 
False returns 
False certificates for pension or 
allowance. 

Disgraceful conduct of commis· 
sioned officers. 

Officer breaking arrest 

I 

1\blingering 

Stealing from c~mra<les 

A.B.TICLES REMARKS. 

5 
6 
7 
8 

9 

10 

11 
~~ 

13 
14 
15 

16 
17 
18 

19 ~ • It is provided in Art. 19, that 
the offender shall be dismissed the 
service, and, fined to the extent of 
the loss or damage~ and be liable 

.further to imprisonment, with or 
without bard labour, for· a term 
which may extend to three years, 
togeLher with solitary confinement 
for any portions of such. term, not 
exceeding one month, at a time, or 
three months in one year; or dis
cretionary punishment, under Arti
cles 70, 71, as stated in the opposite 
column. , 

20 1 · · The offender uncler these Arti. 
21 cles is made liable to dismissal, or 

1 
to the discretionary punishments 

~2 stated in the opposite column. 

29 

30 

31 
3~ 

33 
34 
35 

ao 
37 

39 

The offender under tl1esc arti· 
cles, if a commissioned officer, is 
made liable to dismissal, or the 
discretionary punishments statecl 
in the opposite column. 

• • The offender is made liable to 
di•missal, as well as discretionary 
punishment. 
•• The offender, if a commissioned 
officer, is made liable to dismissal, 
or discretionary punishment. 
- • The offender is made liable to 
dismissal, or discretionary punish

ment. The stolen property is to be reslored; or if not fomnd, the oil'c·ndcr, 
if sentenced to dismissal, is to be further fine<! to the extent ~f the l~ss.; 
or in other cases, he is to undergo monthly stoppages, not exceedmg hall hu 
pay and allowances. 

(continued) 

02 
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PUNlSH:!t!ENTS. 

Under· Articles ;o and 71, as 
stated in the preceding page. 

• 

Impri;onment not exceeding 
three months. 

Discretionary punishments under 
Articles 70 and 71. · 

SPECIAL REPORTS OF THE 

CRIMES. ARTICLES 

Committing wa~te or spoil • 40 
Officers extortmg money or ser· 41 

vices. 
Non-commissioned officers or sol- 4~ 

diers extorting money, &c. 
Non-commissioned officers or sol- 43 

diers selling or wasting ammuni-
tion. 

Non-commissioned officers or sol- 44 
diers spoiling horse, arms, &c. 

Absence without leave • 4S 

All crimes not capital 46 i 

Not obeying summons, or refusing 47 
to give evidence. 

False evidence • 48 

• • Menacing words, gestures, &c. so · 
before a court martial. · 
Frivolous complaints • 77 · 

REMARKS. 

The oll'ender is made liable to dis
missal, or the discretionary punish
ments; and is further to make 
compensation in the cases o~ non
commissioned officers or soldiers, to 
be recovered by monthly stoppages. 

• • The oll'ender is to forfeit his pay 
and allowances for the period or 
his absence. 

The oll'ender, if an officer, ia pe• 
remptorily to be dismissed the aer• 
vice, nnd be further &ubjert to fine 
to the amount or his arrears of pay 
and allowances, or to imprisonment, 
which may extend to three yean. 
Not discretionary punishments. 
If a non-commissioned officer or 

soldier, the offender i1 to be dis· 
missed, and is further liable to dis· 
cretionary punishment. 
• • According to the oll'ender'• con
dition, and the nature of hia offence. 

SCHEDULE of PROPOSED ALTE8ATIONS in the AB.TICLES or w AB.. 

PU!IISHMU!TS. 

1St CLASS: 

Death. 

Transportation for life, or nny 
term of years. 

Imprisonment, with or without 
hard labour, for life, or any term 
of years; together with solitary 
confinement for one month at a 
time, and not more than three 
months in a year of such imprison
ment. 

Dismissal. 

~d CLAss: 

Imprisonment, with or without· 
l.ard labour, for life or any term of 
years, together with solitary con
finement for one month at a time, 
and not more than three months 
in a year of such imprisonment, 
by :;eneral court martial. 

Dismissal. 
Imprisonment of both kinds. 
Forfeiture of pension on dis-

clmrr,e, or of additional pay while 
serving, or both, by any court 
mart1al. 

CRIMES. 

Proposed 
Number 

of 
Articles. 

Present 
Number 

of 
Articles. 

Crimes punishable with Death, Transportation, Impri· 
- sonment, or Dismissal : 

Mutiny or sedition • • • S 5 
Striking a superior · • • • 6 : 6 
Desertion • • • • 7 7 
Sleeping on post, or quitting it in 8 · 8 

time ofwar. · 
Doing violence to persona bring· 9 9 
ing provisions in tune of war. 

Treacherously making known the 10 1 o 
watchword. 

False alarms in time of war • 11 : 11 
Holding correspondence with, or u u 

giving intelligence to, an enemy. 
Relieving or harbouring an enemy 13 13 
Going in search of plunder • 14 1+ 
Casting away arms, &c. in pre· 1S IS 
sence of an enemy. 

Misbehaving before an enemy - 16 16 
Abandoning a post • • • 17 17 
Treacherously suff"ering an enemy 18 18 

to escape. 

Crimes not punishable with Death or Transportation : 

ll.EM A 1111:1. 

Quitting or sleeping on post in 
time of peace. 28 • -It will be observed that 

this is not precisely Art 
28; the word "guard" ia 
left out, and the words 
" sleeping on" are added 
The crime here contem 
plated is that of a sentry 

• ~ only. 



:puNISHMENTS:' 

~d CLASS-continued. 

Dismissal. . -
If an officer : 

Suspension from rank and pay 
and allowances for a stated period. 

Degradation, with correspond
ing loss of service. 

If a non-commissioned officer or 
soldier: 

Reduction to the ranks. 
Degradation, with correspond• 

ing loss of service. 
Imprisonment for four months •. 
Imprisonment, with hard labour, 

for two months, together with 
solitary confinement. 

Besides forfeiture of pension on 
discharge, or of additional pay 
while serving, or both. 

ad CLASS: 

. Peremptory dismissal, and fine 
to the extent of the loss or da· 
mage ; and further liable to im-

f.risonment, with or withoub hard 
abour, for a term which may ex· 

tend to three years, togetl1er with 
solitary confinement for any por· 
tions of such term, not exceeding 
one month at a time, or three 
months in one year. 

Dismissal. 
Reduction to the ranks: 
Degradation, with loss o>f ser· 

vice. 
Imprisonment, four months. 
Imprisonment, with labour, two 

months, and solitary confinement. 
Besides forfeiture of pension, or 

of additional pay, or both. 

Dismissal, &c. as above • · • 

4th CLASS: 

If an officer : 

Suspension. 
Degradation, with loss {Jf ser· 

vice. 

If a non-commissioned officer or 
soldier: 

Reduction. 
Degradation, with loss of ser• 

vice. 
Imprisonment for four months 

or less. 
Forfeiture of pension on <lis· 

charge, or of additional pay while 
Ferving, or both. 

• 

INDIAN LAW COl\IMISSIONERS. 

CRIMES. 

Proposed Present 
Number Number 

r of of 
Articles. Articles. 

105 

REMARKS. 

Crimes not p~nishable with Death or Transportation-continued. 

Persuading to desert-

Not joining from leave when corps 
is going on service. 

Taking bribes. for procuring leave, 
promotion, or other advantage. 

Entertaining deserters - . 
Drunkenness on duty . . 
Violence to sentry . . -
False returns - . . . 
False certificates for pension or 
allowance.· 

Disgraceful conduct of commis
sioned officers. 

Officers' breach of arrest -

Malingering • • • • 

~0 ~0 

u u 

~2 ~~ 

23 a1 
~4 all 
~5 a3 
~6 34 
27 35 

28 a6 

. 
29 a7 
ao as 

Crimes punishable with Fine or Lo$S of Pay, in addition 
- to other Punishments : 

• 

Selling stores, &c. the property 
of governf!tent. 

Stealing from comrades, &c. . 
" 

Committing waste or spoil • . 
Exto1·tion by officers • • . 
Extortion by non-commissioned 
officers nnd soldiers. 

Selling or wasting ammunition . 
Spoiling horse, arms, &c. • . 

a1 19 

a~ 39 

. 

33 40 
34 41 
35 42 

a6 43 
37 44 

The stolen property t 0 
be restored ; or, if no t 
found, the offender, if sen 
tenced to dismissal, is t 0 
be further fined to th e 
extent of the loss ; if no t 
dismissed, to underg 0 
monthly stoppages, no t 
exceeding half his pa y 
and allowances. 

The offender to mak e 
compensation. If a non 
commissioned officer 0 r 
soldier, compensation t 0 

be made by monthly stop 
pages. 

Crimes not punishable with Dismissal, or Hard Labour 
in Irons on the Roads: 

False alarms in time .of peace - , as ~a 

Absent two miles from camp with- 39 ~4 
out leave. , . · 

Absent from cantonment or camp 
without leave after tattoo. 

Not repairing to parade in time • 

Quitting company or troop with· 
out leave or necessity. 

Quitting guard or post without 
leave or relieved. 

Releasing prisoner without order, 
or suffering his escape. 

Not seeing •·eparation done to ill· 
treated persons. 

Absence without leave • • 

03 

40 liS 

41 ~6 

42 27 

43 ~s 

44 ~9 

45 30 

46 45 

• • This is l'art of the Ar 
ticle, "Without leave ' 
J>eing added, and " post' 
being retained, with re 
fcrcnce to the propose d 
Article 1 g, in precedin " " page • 

• • The oficnder to forfei t 
his pay and allowance fo r 
the period of absence. 

• (continued 
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SPECIAL REPORTS OF THE 

Proposed Present 
Number Number . BBJIIARIU . 

PUNlSUMESTS. 
CRIMES. of of 

Articles. Articles. 

' 
' Miscellaneous: sth Cuss: 

All crimes not capital 47 46 . . 
Accordina to the nature of the 

offence, wiili any of . the punish-
ments previously spe~1ficd, except 
death and transportatiOn. 

6th CLASS: Crimes incident to Courts 1\lartial : 

Dismissal. 

If an officer: . 
Suspension. 
Deg~adation, with loss of ser• 

vice. 

If a non-commiEsioned officer Ol' Not obe~·ing summons, or re•· 48 47 • soldier: fusing to give evidence. 
Reduction. 
Degradation, with Joss ef ser· 

vice. 
Imprisonment for four months or 

Jess, and solitary con~nemenl. . 
Forfeiture of penswn 01 add•-

tiona! pay, or both. 
False evidence • • 49 48 Peremptory dismissal, and ~ne . -

to the amount of arrears, or un-
prisonment for three years. . 

Imprisonment, not exceedmg 1\Jenacing., &c. before a court 51 so • • According to lhe o f • 

martial. fender'• condition, an 
three month~. the nature of hi.a offew:e 

d. 

If an officer: 
Suspension. 
Degradation (as above). 

If a non-commi~sioned officer or 
soldier: 

Frivolous.complaints -Reduction. - - . - 77 
Degradation (as above). 
Imprisonment, four months. 
Forfeiture of pension, or addi· 

tiona! pay, or both. 

Leg is. Cons. 
~o 1\lay 1839· 

No. 22. 

-

SEcOND Non by Major-general Casement. 

Note.-In my observations on t~e proposed. articles of _war, in a note da!ed the 
10th instant, I made some suggestions regardmg the Articles 18, 67, 79, In con· 
nexiutl with other modifications which had occurred to me as improvements. It 
l1as been suggested as desirable, that the consideration of these articles, as well as 
of the two important questions of flogging and Christian amenability, should be. 
separated from the more general remarks upon the articles. I proceed accordingly 
to submit, as desired, my own opinion on the points alluded to in this separate 
form. · 

I.-Art. 18, Ha1·d Labour.-It had appeared to me advisable to propose that 
the words " in irons on the roads" should be inserted after " hard labour," 
wherever that punishment occurs in this and other articles; I am however informed 
by Mr. Amos that obstaCles exist to the use of the additional words, inasmuch 
as they "ould interfere. with the instructions lately issued by government to the 
magistrates, the object of which is to do away with gang labour on the roads alto
gether. The reasons assi"ned for not admitting the words" in irons on the roads" 
are sufficiently strong, butl cannot avoid expressing my regret that it should have 
been found expedient to divest hard labour of the publicity and the disgrace, which 
would have had, if my opinion be a correct one, their due influence in impressing 
the native soldiery with a dread of being sentenced to undergo it. My principal 
reason for regret arises from the doubt which I entertain whether the punishment 
of hard labour within the precincts of a gaol will answer the purpose of an efficient 
suustitute for corporal punishment. 

• IJ.-Art. 67, 
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11.-Art. 6j, Bene esse E.ramination.-I had remarked regarding this article that Articles of War. 
it had omitted to provide for the examination of a distant witness when the priso-
ner could not be present on tl1e occasion, and I proposed the introduction of the 
words, "whenever that (i. e. the presence of the prisoner) is practicable." But it 
appears that these words a~e liable to the construction that they au1 horise the 
reception of e.r parte drpositions, not subjected to the test of cross-examination 
by the opposite party •. I had certain.ly not intended .t? propose so great an innova-
tion on the rules of evidence. If the proposed additional words be taken to sanc-
tion the receptiCin of depositions obtained e.r parte to the detriment of a prisoner 
(which is the construction suggested by Mr. Amos upon them), equally may they 
be said to authorise the admission of e.r parte depositions favourable to the priso-
ner. To condemn or to acquit upon this species of testimony would be alike 
inconsistent with justice; but I did not contemplate either of these. It appeared 
to me (and· I think so still) that the article, by not alluding to cases where a pri-
soner could not be present at the examination, virtually excluded all such c&ses, 
which were likely to be by far the most numerous of those in which the depositions 
of absent witnesses could be required. In attempting to propose a remedy, I felt 
a good deal of difficulty, because it did not readily occur to me how to meet all 
supposable cases; and in suggesting the words in question, I conceh·ed that it 
would occur to those who had to act upon this provision of the article to resort 
to the lorig-establishtd legal mode of taking the examinations; and as regards 
Bengal, to the instructions laid down in the Judge Advocate-general's circular 
letter, dated 22d Non:mber 1830, copy of which I enclose. I had at one time 
resolved to leave the draft of this part of the article to those better versed in tech-
nical forms than I can pretend to be, and probably it would· have been better to do 
so. Eut having ventured upon the suggestion of the additional words, perhaps 
I may be permitted now to propose that a further insertion be made, so that the 
clause may run thus: " His written deposition may be used, prov1ded it shall have 
been taken in the presence of the prisoner, whenever that is practicable, and in all 
cases,with the knowledge, aud subject to the cross-examination of the parties to 
the trial, and before a magistrate or the commanding officer of the station." 
I purposely omit the word "consent" as relating to parties, presuming that con-
sent is of no consequence; for if the party likely to be affected by the examination 
might get rid of it by withholding his consent, justice might often be thereby 
defeated: but after all, I submit this suggestion with deference to such correction 
as it may be thought capable of receiving. , 

III.-Art. 79, E.recution.-The first sentence of this article appears to me to 
impose an unnecessary and very unpleasant task on the Commandcr~in-chief, 
of declaring on every occasion of capital sentence the mode in which it shall be 
carried into execution. I conceive it would be a great improvement to leave it to 
the court to declare the mode of execution, and for that purpose that sur.h mode 
be introduced into this article; I would propose accordingly to alter the com
mencement of the article thus: " In every sentence of death awarded by a general 
court martial, the court shall specify that the offender shall suffer death by being 
hanged by the neck until he be dead; or ' by being-shot to death from the mouth 
of a cannon,' as the court in their discretion shall think expedient, and such sen
tence, if confirmed, shall be carried into effect accordin~ly." I have omitted the 
punishment of shooting to death by musketry, because the Hindoo soldiery enter
tain a very strong objection to carrying such a sentence into execution, pleading 
that their religious principles are opposed to it. A very striking instance of this 
feeling occurred a few months ago at S~ugor, in the 11th regiment of native 
infantry. I consider it therefore unwise to sanction a description of punishment 
calculated, as this is, to lead to insubordination; the more especiafly as shooting to 
death from the mouth of a cannon is, in my opinion, a much more impressive, and 
consequently a preferable mode of military execution, to bat which is usually 
resorted to in European armies. . 

IV.-Corporal Punishment.-Upon the point whether the punishment of 
flogging shall be resorted to in the native armies of India, by its introduction into 
these articles, I am decidedly of opinion that there is no occasion for the mea
sure, and that it "ould, moreover, be found hurtful to the· interests of the service 
WEre it adopted. I do not consider myself called upon on this occasion to advert 
t? t!Je legality of the Order issued by government in February 1835. It is suffi
Cient that that Order did abolish corporal punishment from the date of its promul-

58.'). • o 4 gntion, 
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No.II.-Part2. . d tl t 't bas been and is at this. moment, iu1plicitly obeyed throughout 
A · 1 f \\' aat10n an 1a 1 • . f h l' " rue es o ar. " h' 'd . d that we have the expenence o more t an lOUr years, the t ree pres1 cne1es; an 

· durin" which the effects of its abolition may be observed. . . 
It ~ust be allowed that simple dismissal from the serv~ce '~as an !~effectual 

punishment as substituted for flogging by the Goverm1;1ent <?rder lD question ; and 
the consequence has been· in some cases, a relaxatiOn o~ the sal~tary force ~f 

I by havl'na- recourse to minor courts martial to pumsh desertion and mull-
examp e, "' . . . h 1 · d · b d' t' · 

duct Under the desi<rnatton of absence w1t out eave an 1nsu or ma 1on , 
nous con , <> • • d' · · th · d or an assumption by courts martial of an enlarged JUflS 1ct~on, qu1te unau or1se 
by military law or the Regulations of government. Tl~e obJect.of the first of these 
two procedures was, to obtain the dismissal of the dehnque~t 1~ the manner least 
troublesome. minor courts martial having the power to d1sm1ss a_n offender for 
absence without leave or insubordination, just as a general court mart111l would h_ave 
dismissed him if charged with deserti?n or m_utinous con.duct, and as the des1rcd 
result was thus easily obtainabl~, the ~mpr?pr1e~y ~f mergmg ~reat ~ffenccs under 
inferior titles, and. thus of resortJ_ng to mfenor tnbunals to pumsh. cnmes propcrlr 
cocrnizable by. general court martial only, was allo~·ed. to giVe way to the convenl· 
en~e of dealincr with the offender without the formality, the trouble, and the delay, 
of a "eneral c~urt martial. The object of the second procedure was to overawe 
the e~il·disposed by the exhibition of a severe pu~!shmen~ of a new description, 
hard labour in irons on the roads, for the graver m1htary cnmes. · · 

Now this last-mentioned punishment is already sanctioned, and. made awa.r~
able in these articles of war, and I look upon it, not only as a~ excellent substl· 
tute for corporal punishment,'. but is in itself quite s~fficient to. work. its, way as. an 
example, and to make it needless to restore the pumshment of fioggmg •. J udgmg 
from the. information I have received of the excellent effect produced by the. pass .. 
ing of a sentence of hard labour in irons on the roads on a sepoy of the Bengal 
nat\ve troops in the army of the Indus, and of· the promulgation of. the sentence 
throughout the corps of that army, I am convinced . that the same course of 
proceeding invariably made known to the native troops by a deliberate and impres
sive explanation to them of the General Order promulgating the trial, would have 
the best possible effect. . Of the good already resulting from the infliction of hard 
labour for the more serious military offences, which hltS been much resorted to . 
during the past year, even though its infliction was not authorised by previous 
usage or by regulation, I have. not the slightest doubt. The punishment has of 

, course taken the culprits entirely by surprise, but awardeq as it has.been.by their 
own native officers, and adding so severely as it does to dismissal from the ranks, 
which it always carries. with it, it cannot but have· operated wherever it became 
k~own as a J>?we~ful. ch~ck. t<;> .th~'t libertine spirit whic~ t~e abolitio~ of flogging, 
Without subst1tutmg for 1t anythmgmore than mere dJstmssal, was at. first, an!i 
for SOIJ?e time, observed to produce and encourage. . . . . . .. , · . . . . , · 

If; _liowever, there be any force in this represe~tation arising out oflhe fortuitous 
adoption of a new course of procedure, prompted ~y the necessity of circum· 
stances, how greatly will its strength as an argument against the re-introduction of 
corporal punishment lie augmented, when it is considered that it' is owing, as :I 
sincerely believe it is, to the aoolition of flogging that the native army has of late 
been recruited in the superior manner it has been. · l\fy opinion oii this subject 
is formed from information derived from the best sources, and I would here be" to 
suggest, if the government think it necessary, that it be referred to the Adjut~nt· 
general of the a~my, to state w~ether it. be not the fa~t, that in completing the 
recent augm_entatJons, we have enhsted generally a supenor class of men, and more 
~ahomedan re~r.uits of this description, and that our recruiting has been effected 
'Y1th greater fae1hty than was the case before the punishment of flogging was abo
hshed .. A~thouBh there may be other·causes of these remarkable facts, yet my 
own mmd Is .satJsfi.ed that the cause to which I attribute them, is a principal one; 
and the cons1derat10n of the advantage we derive from it, powerfully induces me 
to depr.ccate the restitution of the punishment of flogging. 

It 'Y•Il be remarked that in these observations, I' had wholly abstained from 
toucb~ng upon the probable effects on the minds of the native soldiery of the re· 
s~orat10n of the lash. I had not thought it worth while to speculate on possibilities 
either way, because I am very strongly of opinion, that there is enough uoth in the 
I!?O~ c_ffects on our recruiting of the abolition of flogging, and the good effects on 
dJscJph_ne of hard labour on the roads as a military punishment, to show that even 
.supposmg the re-introduction of corporal punishment to be most innocent as 

• regards--
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r!'gards the feelinlJ;S of the soldiery ; such a measure is not only not required for Articles of War. 
the due maintenance of discipline, but would also be injurious to the service. 

My opinion, howe~er, being desired on the probable effects of the restoration of 
corporal punishment, supposing it otherwise free from oiJjection, I will state that 
I concur thnt that measure would not be attended with any danoerous conse
quences, as far as the feelings of the soldiery are concerned, yet if it be true that we 
owe our late good recruits to its abolition, they would obviously be inclined to ask 
for their discharge; and men of their description, especially Mahomedans, would 
not take service with us. 

On the other· band, ·if hard labour be diminished in severity, it may, as I have 
before. ob~erved, fail as an example, and there are at present no means of substi· 
tuting other punishment for flogging, whether in camp or in cantonments. 

With re~ard to the European soldiery, I do not imagine that they would trouiJle 
themselves to institute any comparison between their own liability to corporal 
punishment, and the exemption therefrom of the native portion of tke army, nor 
that there is any probability of complaint arising among them from that circum
stance • • 

V.-Cllri;tian Amenahility.-Regarding the second great subject of conside
ration, the liability .of Christians to these articles of war, I am of opinion that 
tbe article on that subject in the proposed code is very good, as far as it goes, but 

. it appears to me to require an additional provision as indispensable to its complete 
effidency. Persons· of European• descent and professing Christianity, are made 
liable to the·' Mutiny Act and articles of war for the Company's European service, 
and thereby are subjected to .. corporal punishment. If there exists any force in 

, the objection so frequently. made, that the articles of war for the European and 
native troops operate inconveniently at stations where both are cantoned, from the 
circumstance of the former being" subject to corporal punishment, and the latter 
not being so subject, the objection will appJy with much greater force to an 
enactment which renders two classes of the same ,corps, two descriptions of men of 
tl1e very. same service, so differently punishable;'· Since the promulgation of the 
General Order abolishing' corporal punishment, repeated reference has been made 
on the subject of the drummers and other Christians comprised in a nati1·e regi
ment, and government have invariably replied that all individuals are included in 

· the exemption from flogging; I beg to propose that in conformity with these deci
sions, and. in order to obviate the objection I have pointed out, a clause be added 
to .the article relating to Christians, providing that they shall nevertheless be ex
empted from corporal punishment by flogging, and that they shall instead thereof be 
liable to imprisonment, with or without hard labour in irons on the roads, together 
with solitary confinement for one month at ~ time, or three months in one year, 
during such imprisonment, in the same manner0 and for the same crimes as persons 
amenable to these articles of war are themselves liable. · · · 

Since writing the above, some communications with which I have been favoured 
by Mr. Amos, have shown me so much difficulty in introducing the provision 
I have suggested with reference to the restrictions of the Charter Act, that it appears 
to me necessary, to withdraw my proposal; I conceive, however, that the desired 
object of exempting the Christians from corporal punishment may IJc effected py a 
circular from the Commander-in-chief, directing that corporal punishment shall 
not be sentenced . by uny court martial, European or native, held in the native 
army, until the receipt of. further instructions. Such a circular would not be of 
force enough to be considered an infringement of the Acts of Parliament, while 
yet it would have sufficient force for the purpose contemplated. 

Calcutta, 16 April 1839. 

• p 

(signed) W. Casement, 

Major-general, 
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Articles of \\"nr. 

Legis. Cons. 
20 !llay 183g. 

No. 23. 

I Ill 
Sl)EClAL HErOHTS OF TilE 

(Circular.) 

(No. 2482.) 

F 
r B t E Judge Advocate-general, to the Deputy Judge Advocate-

rom"' ryan , ·sq. ' ~ 
1 genera. 

Sir, · r • d I Ali directed by the Commander-in-chid to t~ansm.tt ,or your attentiOn an 
rruidancc, the subjoined orders of government rc£ardm;; wttnesses summoned before 

~ court martial. ' 

Judge Advocate-general's C?ffice, 
Head-quarters, on the R1ver, 

22 November t 830. 

I have, &c. 
(signed) J. Bryant, 

Judge Athoca\e-gcneral. 

Ordcr1 of Gorernment. 

1• AT all courts martial, when thl' list of witnesse.s given by the p~rty to be 
tried embraces individuals whose attendance, from bemg employed on 1mportant 
public duties or bein" at a distance, or from any other impe'dimcnt it is diQlcuh to 
obtain, it shalJ be the

0
duty of the Judge Advocate to inquire into the· nature of the 

evidence so requiretl. . ; • 
2. In cases where the defendant refuses to disclose the nature of his proposed 

examination of a witness whose attendance cannot be obtainc.d without great in con· 
vcnience to the individual, the expense of procuring such attcnJanco must attach 

· to defendant, but on satisfying the government" after trial that the versonal atten
dance of such witness was essentially necessary. to his cause, government will take 
into consideration the reimbursement of the expcnsc;s . 
. 3· When the witness is situated as above described, anJ the defendant disclose~ 

the nature of the evidc.nce required, the Judge Advocate shall propose to the party 
for trial an examination de bene esse,· that is, interrogatories by the parties transmit
ted to, and the answers taken befor~; a justice of the peace. 

4· In the event of difficulties as.ahovu desctihcd existing to the detention of a 
witness, tl1e Judge Arlvocate shall propose the cvidct.lce required bcin" taken iD 
presence of both parties before a m:.:.;h,tratc, and it is unJcr,tooJ that the neces
sity oi the above cases being establi,hcd, ami the court martial bein•r satisfied that 
the consent of both parties had been obtuincd, such evidence ~ay Le lcrrally 
received on the trial. · <> 

(signed) J, Bryant, . 
Judge Advocate-general. 

MtNUTE by t~e Honourable A. Amos, Esq., dated the 18th April 1839• 
• 

I HAVE had seve~al communications with General Casement upon the subject 
of the artides of war. The General has minutely attended to all the points; in
clu?ing .those suggested ~y the l\Iadras' military <J.uthorities, and I have adoptell 
vanous IIDJ?ro.vements whtch the Get\eral has pointed out. 

From '"hat I know of the ·~cntimeois of the memuers of Council i::J rcnard 
to tbe principles and details of the measure, I conceive that they "ill not find '"'any 
matters reqnirin;r thei~ partic~tla~ attention, exceptin"" tbe followin" live, discussed 
i.n their order in General <:;asemeot's second note.:-'"' • 

0 

• 

1. Hard Labour on the Roads in Irons. 
2. De bene esse Oe.positions.. , ~ 
3· Execution of the Sentence of Death. 
4· Flogp,ing. · 
5· Christian Amenability .. 

1. llard Labour 011 the Road~ in Irons.-Ucncral Casement proposes to add 
the words" on the roads in irons" wherever the words" hard labour" occur. 

I object, firstly, IJecause " hard labour" will include " hard labour in irons ou 
the roatb" wherever that species of punishment is permitted by the general crimi
nal law of the country. The Acts ull use the terms " hard labour" only. The 
~~ntcn~e~, e. g. b; the Supreme Court are all passed in those terms. If the same 

• object 
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object can l;e obtained by the use of words soundin~ less rigorous, I think it. is 
desirable, especially as the matter may be canvassed by tbe English public, to 
whom it will appear (rightly according to the terms, but wrongly in fact) that 
soldiers are subjected to a severer species of hard labour than persons not military 
convicted of the worst crimes. It sounds, moreover, severe to make the irons a 
part of the punishment instead of merely using them, when necessary, to prevent 
escape. Secondly, "hard labour in irons on the roads" would not in legal. effect 
be a punishment equally extensive with "hard labour;" it might be held not to 
extend to hard labour in prison. • · 

Lastly,· with reference to the Prison Discipline Report, and our resolutions 
thereon, and the orders respecting gang-labour now under discussion, it does not 
seem advisable to enact in terms the punishment of labour" in irons on the roads,". 
where the whole effect of such terms can be attained by using the expression "hard 
labour,, which n,ms through our whole criminal law. • . 

2. De bene esse IJepositions,-·-The clause relating to them is not to he found in 
any other articles of war; it was sug-gested by I\1r. Robertson, from a part in the 

.·Duke of Wellin~ton'F despatches. No doubt, in a great many cases, the witness's 
. presence cannot be procu.,red ; but I think that, in a new clause especially, it woultl 

not he ex pedicn t to sanction the admission of any evidence against a prisoner 
. \\ hich has not been taken in his presence; any such evidence must be open to 

serious ol~cctions, as being. contrary to the first principles of the English law of 
. evidence, and in practice it might often lead to the admisiion of proofs which had 
. not undergone the ordinary and recognised tests, even where it had been 'practicabl.e 

' to bring the prisoner nnd· witness together, though, perhaps, at some small incon
. venience or sli;.:ht expense. The clause is, perhaps; chiefly applicable to any army 

in its march through a foreign country. . • ' • ' 

3· Execution of Sentence of Deat.h.-The questions upon this article arc- chiefly 
of a military nature; it may, however, be said that it has not been usual in articles 

. of war to enter into the particulars of the: execution of sentence of death, and that 
we are unnecessarily provoking inquiry upon an exciting suhject; but, on the whole, 
I am disposed to adopt General Casement's amend men~. • . 

4· Flogging.-! have <;mly to refer to Generai Casement's remarks, having no 
new information or suggestion to offer. . · 

5· Christian Amcnability.-1 think it will' be best to coincide with General 
Casement's view, upon his reconsideration of his first remarks. · · 

Christians of European birth or descent, if not'already subject to 4 Geo. 4, c. 81, 
may, I conceive, be made so by these articles, provided they be not British sub

. jects born in Europe, or their children; but if any _of them are subject to 4 Geo. 4, 
c. 81, ·we are prohibited from varying their liability under that Act by our 
articles. · • -- · 

Vainly, in regard to courts of request, have the military authorities, on repeated 
(JCcasious, be~eeched government to declare who were subject to 4 Geo. 4, c. 81 ; 
and the Bengal Regulations, in attempting to define, have rendered this subject 
more obscure. · 

British subjects born in Europe, or their children, would, I conceive, be liable 
to the 4 Geo. 4, c. 81, f;lnd therefore we could not except them from corporal pu
nishment; and ~e should have great difficulty io ·defining, upon the face of our 
articles, and l!reater difficulties might occur in practice,' if we were to atteiupt to 

· mark out the" Christians of European birth or' descent" whom we were at liberty 
to exempt from corporal punishment. The least objectionable expression would' 
be" natives of European descent, being'Christian ;'' but there are various objec-
tions even to this expression: . , 

An order, as sugf,'.estedby. General Casement, would seem judicious, as it would 
appear to be inexpedient that in a. regiment composed of Hindoos, .Musselmcn, 
and Christians, tllC Christians alone should· be subject to flogging, and that even 
a person of European descent might get exempted from flogging, if he renounced 
Chrbtianity. The article, in its present terms, embraces persons already liable to 
4 Gco. 4, c. 81 ; as to them it is merely declaratory; as to the other persons in
cluded, perhaps tl,cro is no distinction between them and natives nut ul European 
descent, or \Jet ween t:Jem and pasous who arc nut Christians, more in1portant than 
tlmt they arc subject to flo;cginii; nevcrtltdeo.>, l tbiuk the article catlllul Le alttted 
without fallint! into grt:atcr uillicultico. 

.:1 . .. .-imus . 

• 

No.II.-Part2. 
Articles of War. 
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l\hNUTE by the Honourable T. C. Robertson, Esq., dated thcqth May 1839· 

General Sir TV. Casement's Notes upon the .\rticles of War •. 

I THINK that General Casement attaches more importance .than is necessary to 
the insertion of the words " hard labour on the roads" in the sentence. SrJch la
bou'r under such circumstances, is in our courts always understoo1l to be comprised 
in th~ words "mushuyut" or" mihuntshadeed,': .one or other o~· which terms woul~, 
I conclude, be, used by the members. of a natiVe court ma~t.al to express thc1r 
m~nin~ · • · 

On the subject of military execution I entirely agree with General Casc!Dcnt: 
Beside the objections stated by him to imposing_ upon the ~oi"?mander-m-~ln~f 

the painful fask of determining by what mode of .de~t~ a cnmmal s~1all ~1e, It 
strikes l)le as unwise to leave it in the power of any mdiVIdual to constram Hm~o~> 
to discharge what, unc!er some circumstances, as, for i~stance, when the culpnt IS 
a Bramin, must be to them a more than merely revoltmg duty. _ · 

On the subject of corporal punishment,· I can only hope.that the opinion ex-· 
pressed by General Casement may be confirmed by a majority of the few to 11hom, 
in my l\linute of the 7th January, I have suggested that reference may be made. 
How necessary it is that such a reference should precede our final decision rna y lle 
seen from that passage in General Casement's note, in which a " libertine spirit" 
is stated to have bce1i at first "produced 'and 'encouraged· by the abolition of 
flogging,'' to which it is rather inferred than insisted that th~ recent substitution of 
"labour on the roads arid irons" has operated as a" powerful check." 

With regard to what is called Cflristian amenability, we may at least pro~·ide · 
that no sentence of corporal punishment shall be carried into effect, for so lon~ as 
the rest of the force is exempted, upon individuals of the class to which this ques- · 
tion applies. ' . , , . . . . 

I regret extremely to find that the reception in evidence of written depositions 
may not, even in the case supposed, that of an army in actual movement, in the 
opinion of l\lr. Amos and pen~ral Casement, IJe permitted. .· · · 

• · ·• · , · (signed) T. C. Robertson. 

· MINUTE by the llonourable TV. W." !Jird, Esq., dated t?e t6th May ,1 83g • 
I ' • J' • 1 

I ' - • 'I 1 •' ' ', I l ' I '• I 

J. TnE only poii1t on "hich I consider ,it necessary to make any furt~er ob-
servation .hasrefere.f!c.~ to ~o~pora! ,Plmishment. , · , . , i.'· . J .• ·, ; • 

2. l\IaJor-general S1r W1lham Case:uent, than whom there are .few,· if.any, in, 
the llengal anny better qualified .to form a correct judgment, declares himself·to 
be decidedly of opinion that there is no occasion to revert to the measure',' and that 
if ac!opted, it would be found prejudicial to the interests of the service. He admits' 
however, that simple· dismissal from the service was an ineffectual punishment fo; 
flogging, and that the consequence lias been, in some cases, a· relaxation ·of the 
s~lutary force of ex. ample, by h~ving recourse to . nrinor courts martial for the pu
mshment of desertion and mutmou~ conduct, under the' dcsicrnation of absence 
withou~ le.av~ ~nd ins~bordination! or an ~s~umption by courts" ma~tial of an cn
ll!rged JUnsdJctJOn, qmte unauthonzE;d by nuhtary law or. the re"ulation3 of "Overn- . 
mcnt; but he thinks that the punishment of'' hard labour in i~ons on the ~oads ,.· 
prop~scd t~ be m~de available by th!'! new articles of war, would be an ctfectu'al 
~ubst1tute, 1t havmg been already attended with the best effect in a ca.,e wherein 
It was rc>ortcd to by the Army of the Indus; and he f1as no doubt that addin"' so 
srvc_rely ?s i~ d?cs to the puniohment of dismissal from the ranks, whic'h it ah\':'ays 
~arr;~s Will~ ~t, 1t ~nust upcrat~ •. whenever ~esurtcd to, as a powerful check to that 
liblrlme spmt wh~ch _the abuhuon of flog~mg, without substituting for it anything 
niure than mere dismls,al, was at first and for some time observed to produce and 
encourage. · 

3· I am no a~vocate, as al~eady stat_ed in my former Minute, for the infliction 
of corporal pumshment, a~d 1f the pum~hment of. hard labour in iron~ on the roads 
~hould ~~~found, Oi! expcnc?ce, a >ufl1clent substitute, I will mo~t cordially join in 
1ts ab?htl.on; b~t ume, _I tb.mk, sbou!~ be _al~o~~ecl to admit of this fact lJein~satis
factonly ascutamed, cspecli.l.lly as S1r Wilham Casement states that 1'f "t ~ 'I 

, 1 1u1 s, 

• there 
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there exist at present no means of substitutinb" other punishment for flocr"in" either 
• • Ob Cl m camp or m cantonments. 

4· The l\lajor-general further states it to be his sincere belief, founded on in
formation obtained from the best sources, tbat it is owin" to the abolition of 

"' f!O!(!!ing that in completing the recent augmentations the native army was recruited 
with so much facilit~, and tlmt there have been enlisted generally a more superior 
class of men, espec~ally Mahomcdans, than was ever done before. If this ue the 
case, and it should, I think, be inqt~irPd into, it will of course be a strong addi
tional reason for the discontinuance of the punishment in question. 

On the other points under. consideration, I Hgree generally with l\fr. Amos. 

(signed) W.l['. Bird. 

AM.ENDED DnAFT of Articles of War, dated the 2oth May 1839. • 

· AnTICLES of War for .. the Government of the 1\' ative Officers and Soldiers in the 
l\Jilitary Service of tbe Honourable the East India Company, and for the Ad

. ministration of Justice by Courts Martial. 
• , ' I ' 

SECTION I. 

· • , · Of Enlisting and Discharges. 

No.Il -Part2. 
Art1clc~ f)f\Var. 

Legis. Cons. 
20 May 1839. 

No. ~6. 

:Art. t. Every recr~it, prior to being enrolled in his regiment, shall ba\'C the Artides.ofwar and 
articles of war read und explained to him; after ~·hich ~ declaration shall be made declarntooo to be 

I · b 1 tr • I' ' · " f h · · · · f read and oath to to urn y t 1e ouoc!'r rommanr mg; m oront o t e re~Jment or corps, m presence o be administered to 
the native officers and soldier~, and an oath shall then be required from him, according all recruits. . 
to the forms of his rPii~ion, ·in front of tl1e colours, such declaration and oath to be 
the like as are now used in tiJC rcsp~ctJve presidencies. .. 

Ari. 2. 1\' o comnoissioncd officprs shall be dismissed, exce,pting by the sentence of Commissioned offi
a general court martial. No non-commi~sioned officers shall be discharged, except e;rs,"non-rommis
by the sentence of a court martial. Soldiers mav be discharged the service by 8100~ oflicel'!, and 

I · f h ffi · · · ·f 1 "d h' I h b I soldoera, by what ore er o. t e o cer commandm~ m chic at t 1e pre~1 c;ncy tow .'c 1 t ey may. e ong, ·authority to be dis-
or by sentence of a court marual. Every such dismissal or discharge shall mclucle missed tl.e service. 
forfeiture of all claim to pension; provided that no sentence of discharge awarded 
by a court martial inferior to general shall be carried into effect without the con-
currence of the general or other officer commanding the division, district, or field-
force with which the prisoner may be serving; provided also, that the Governor-
generarin Council, in his executive capacity, and the Governor in Council of any 
presidency to which a commissioned or non-commissioned officer or soldier may 
belong, shall have power to order his dismissal or discharge. · . • · · 

' ' ' ' 

Art 3· All non-commissioned officers and soldiers discharged the service shall 
be furni&hed by the commanding officer of the regiment ":ith a disc barge certificate. 
made out in the vernacular language of the individual discharged, with an English 
translation, expressing the authority for or cause of such discharge, and the period 
of their entire service in the army. . , . 

Art. 4· No non-commissioned officer or soldier shall enlist himself in' any other 
regiment without' a rej!ular discharge from his former regiment, under t!1e penalty 
of being reputed a aeserter and sulfcring accordingly.. ' . 

Crimes and Punish~nts: . ' . 
Crimes punishable ~·ith'Death, Transportatio~, Imprisonment, or Dismissal. 

Nan .. commissinned 
officer~ and soldiers 
to be furnish•d 
with a discharge 
eertilicate. 

Penalty of colistin~; 
in other rrgiments, 
&c. without a dis· 
charge from former 
regiment. 

Art. 5· Any officer, non-c·ommissioned officer, or soldier, who shall b(·gin, excite, Peralty of mutiny. 
cause, or join in any mutiny or sedition in the regilllcnt or corps to which he be-
longs, or in any other corps or rrgiment in the service, or serving as alli<s, on any 
pretence whatever; or who, being present at any lliUtiny or scditi(Jn, shall not use 
his utmost mdeavours to suppress it; or who, coming to the kno" ledge of a11y 

. mutiny, intended mutiny, or concealed combination against the state, who ;b,lll 
not nithout delay give inlorlllation thereof to his comma11ding otliccr; or, 

585. P 3 .A1t. 6. 



Pcn1lty of str'1hin; 
or Jra\~·ing nny 
wtapon agains;. n 
superior utlicer, &c. 

Penalty of uescr· 
tion. 

I I 4 SPECIAL IlEPOH.TS OF THE. 

Art. G. Who shall strike his sur~rior officer, or ~hall d_raw or o!f~r t~ draw, or 
lift up any weapon, or usc 01: otle1: any '·iulcnce agatnst lum, or shall d1sobey any 
lawful command of his supcnor othccr; or, 

Art. 7· Who shall be guilty of desertion; or, 

Penalty of sleeping Art. S. Who, in time of war or alarm, shall sleep upon his post, or shall leave 
on his post, or of it before renularly relievetl; or, 
quitting it before 0 • • 
he is relieved, in time of war or alarm. • 

Penalty of doing Art. g. \Vho, in time of war or alarm, shaH do violence .to nn,y person bringing 
'<iolence to any provisions or other necessaries to the cantonment or camp ot the troops cm-
pcrs~n. who brmgs I d . shall force a safieguird. or 
provi.Siuns tv the p oye ' or ,. ,. 
camp or qu:.uters, ·in time of war or alarm. . : . 

Penalty of making Art. '\o. \Vho shall treacherously make known the watchword to any person 
known tbe watch- not entitled to receive it according to the rules and discipline of war;~ or, 
wurJ. 
Penalty of making Art. 11 ... Who, in time' of war, shall by discharging of fire-arms, drawing of 
false alarms in swords, beating drums, niaking signals, .using _swords, or_by ~~:ny means wh<ttso-
carnp or quarters. ever, intentionally occasion false alarms m a~tJOn, camp, gamsor;t, or quarters; 

Peualty of holding 
correspondence 
with, or giving in. 
telligence to the 
enemy • ., 

or,· · .. · · ' 

Art. 12. Who shall be convicted. of holding· correspondence with or giving 
intelligence tu the enemy, or any person in rebellion, either dir~ctly or ~n?irectl~, 
or coming to the kno1~·ledge of ,s~ch correspondence shall not '<hscovcr 1t .JUmtedJ· 
ately .to tl~e. commandmg o~cer; or~ . , · 

Penalty ofrelieviog Art. 13. Who shall directly or indirectly assist or relieve the enemy, or per-
or harbouring an SODS in. rebellion, with 'money, victuals, or ammunition, or shall knowingly harbour 
t:nemy. b J 

or protect an enemy or :re. e_ ; or, ~ 

Penalty of going Art. 1·4. \Vh() shall leave his commanding officer, or his post or company, in 
io search ofplun· time of action,.or· go in'search of plunder; or, 
der. . ... 

Penaltyofcaatiag Art. 15. Who shall in pre~ence o( an enemy cast away his arms or .ammani-
away arms or am-· . tion ; _or, 
rr.uoition. 

Penalty llfmisbe- Art. 16; Who shall misbehave himself before the eucmy, or use means to in-
having before the duce others so to misbehave; or, · 
enemy. 

Pen•lty of shame· 
fully abandoning, 
&c. to the enemy, 
any garrison, for· 
lress, &c. 

Penalty of trea· 
cherou5.ly sufifring 
an C:D(:my to escape. 

Penalty of •leeping 
on his post, or of 
quittin~ it Lcfore 
he is relie\"ed, in 
time <Jf peace, 

Penalty of per· 
~uading an)· on'? to 
dcsC:'rt. 

' oi : • ' ' ' • f '· -• I' 

Art. 17. Who bhall shamefully ~bandon, ?r d~hver ~P to. the_ enemy ~ny garri
son, fortress, post, or guard committed to Ius charge, or winch It was h1s duty ·to 
defend, or whu shaU use means. to induce any other officer/ non-commissioned 
officer, or soldier, so to abandon or deliver up any such garrison, fortress, post, or 
guard; or, . . . : . · . 

Art. 18. Who shalL treacherously relc;ase, wilfully a!d, or connive at the escape 
of any enemy or rebel placed as a pnsoner under h1s charge, shall suffer death. 
or transportation for life or any term of years, or imprisonment with or without 
hard labour for life, or any term of years, together with solitary confinement for 
any portion or portions of the term of imprisonmen.t, not exceed in" one·nwnth at a 
time, or three months in tbe space of one year, or be dismissed" the service as a 
general court martial shall award. , ' 

Crimes not punishable with Death ~ Transportation: 

Art_. 19. Any sentry wh? in t!me of pea~e shall .sleep upon his post, or sl1all 
leave 1t before regularly relieved, shall be hable to suffer. imprisonment, with or 
without hnrd labour, ror life, or _for any term of year~, to;;etber with solitary con
finement for any portion or portiOns of the term of unpnsonment not exceeuirw 
one month at a time, or three months in the space of one vcar, as 'a "encral court. 
martial shall award ; or be punished by the sentence of a general 0; other' courr 
martial, in manner hereinafter mentioned. 

Art. 20. Any officer, non-commi~sioned officer, or soldier who shall be con
l'icted ~,f having advised ot: persuaded any other officer, non-commissioned officer, 
or wlu1er to Jescrt, or lmv1ng cunmved at such desertion; or, 

.. Art. 21. 
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Art. 21. \Vho hein~ on leave of absence shall have received information from l'cnolty nf nnt 
the head-quarters of his regiment, or from other competent aiJtiHJrity, that his jni"i"~ from leave 
reuiment has been ordered on service, and ~!Jail not rejoin 11 itiJout dd .. y ; or wiwuut dcl,ay w

1
hen 

o 1 corps ts oruerct on 

Art. 22. Who directly or indirectly shall require or aectpt a bribe, prc,cnt, or spervicle. f k' 
"fi ' 1 f' · J f I . cna ty o to wg gratl catiOn 011 t le rrctcnce 0 procurmg cave 0 a lSCll~e,. promotiOn, Or any a lmue for procu-

other advantage or mdulgence fur any officer, non-comuu.>stoncd officer, or sol- riug leave, &c. 
dier; or, 

Art. 23. Who shall knowingly enlist a deserter, or shall not, after his being 
discovered, immediately cause him to be confined, and give notice thereof to the 
nearest commissioned officer; or, ' 

Art. 24. Who shall be drunk on duty; . or, . 

Penalty for enter
taining and not 
confining dc::;crtrrs, 

Penalty of ~run
ken ness on ~uty. 

Art. 25. Who shall strike or do violence to a sentry; or, Penalty of btriking 
or doing violence to a sentry, 

Art. 26. Who shall knowingly make a false return or report to any of his Penalty of false 
superior officers authorized to call for a return or report of the state of the men returns or reports. 

under his command, or of arms, ammunition, clothing, or other stores thereunto 
belonging, or of which he may otherwise have charge; or, 

Art. 27. Who shall obtain or attempt to obtain for himself, or any officer or Penalty of false 
soldier or any other person whatsoever any pension or allowanc.e by any false cert•.ficates, .&c. to 

1 'fi d 'b h • · f h ' obtam penswn statement, cert1 c~te1 or ocumeut, or y t e omiSSIOn o t e true statement ; &c, ' 
or, ... . 

0 

Art. 28. Who shall be guilty offeigning~ or producing disease or infirmity; or, 
-~ ~ . 

' ' . . ' ,, . .. . . '· ' 

Art. 29. Who, being a~ o~cer, s~all be~ave in a mann~r 
character o~ an officer,. the fac~·or,factswhereon ~he charge IS 

clearly spcc1fied; or, • 

unbecoming the 
ground~d being 

Penalty of malin· 
gering, &c. 
Penalty or dis· 
graceful con~uct or 
commissioned 
officers. 

• I • . , • , l , , , • 

Art. 30. Who, hcing an officer under arrest, shall leave his confinement before Penalty oC b•·each 
he is set at liberty by competent authority, shall b~ punished by the sentence of a ofarrest. 
general or other court martial in manner hereinafter mentioned. 

·Crimes Punishable with Fine or loss of Pay, in addition to other Punishments. 
. I . • . 

Art. 31. Any officer, non-commissioned officer, or soldier,. who shall embezzle or 
fraudulently misapply any money entrusted to him on the public account, or for 
any military purpose, or auy provisions, forage, arms, clothing, ammunition, or 
military stores o( whatever kind or description, the property of governmt;"nt, en
irusted to his charge; or who s~all be concerned in, or connive at, any such 
embezzlement, or fraudulent misapplication, shall on conviction thereof before a 
general court martial, be dismi . .;sed the service, and fined· to the extent of the Joss 
or damage, and be furthE'r· liable to suffer imprisonment, with or without hard 
labour, for a term which may extend to thiee years, together with solitary confine-
ment for any portion or portions of such term, not exceeding one month at a time, or 
three. months in the space of one year. · 

Penalty or selling 
stores, &c. the 
property of go
vernment. 

Art. 32. Any non-commissioned officer or soldier who shall st~al money or Penalty of stealing 
goods, the property. of a comrade or of a military officer, or other person serving from a comrade, 
with or attached to· the army, or shall commit any petty offence of a fraudulent &c. 
nature, to the injury of or with intent to injure any person, civil or military, shaU 
be punished according to the sentence of a general or other court martial in man-
ner hereinafter mentioned; and the property stolen or fraudulently obtained shall 
be restored to the owner; or, if the property cannot be found, the otrendcr shall, 
if dismissed the. service, be further fined to the extent of the· loss or damage. In 
all othe1' ca"es the lo3s or damage. shall be made good by monthly stoppage, not 
exceeding balf the pay and allowances of the offender. · 

Art. 33· Any officer, non-commissioned officer,. or soldier, who shall, without Penalty of com
orrlers, commit waste or plunder, either in towns or villages, gardens or fields, or mitting any wn•te 

l . l . f or spoil in towns, 
~hall injure or destroy the propcrtv, or shal do VIO ence on the person ol any o villages, gardcnE, 
the inhabitants ; or, " &c. 

Art. 34· 



rt:nahy of e.'\lurt. 
ing muu~y, &c. a~ 
Jet!s, dutiBs, ur on 
any pretence what· 
sot:\'t:r. 

Penalty of a non
commi::>sioned offi .. 
rer or ttoidier ex
toJtiug muncy, &c. 
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Art. 34· Any otliccr commanding at any post, or on the 
any pretence whatever, illegally, and against the wtll of the 
or othe~ property, or services; or, 

m.1rch, who sh,Lll, on 
p.1rtic~, extort money 

Art. 35· Any non-commissioned officer or sol~ie~ at any post, or ?n the march, 
"ho shall extort money or property of any dcscnpt10n a.> fees or dulles, or on any 
pretence whatever; or shall 11 ithout authority exact from villagers or others, car-. 
riage, porterage, or provisions; or, 

aa fees, on any pretence whatsoever. . • 

Penally of selli• g Art. 36. 'Vho shall sell, lose, or designedly, or through neglect, waste the' am-
vr w;u,ting am•nu- munition delivered out to him; or, 
nilion Jdivcrcd 
c..,ut. 
Penalty of !>poi ling, 
&c. burs~, arms, 
O.c. 

• 

Jlt' nalty of llCfa• 

sioning false alarms 
in time of peace. 

Penalty vf being 
two miles fn•m 
camp wilhoOJt leave. 

Penalty of absence 
after hours uut of 
camp or quarlers. 

Art. 3i. Who shall sell, or d.;signedly. or through. neglect lose or. injure his 
horse, or spoil his arms, clothes, accoutr~ments, or rcguueutal nec~ss.arles, or any 
of the above articles entrusted or belongtng to any other non-.::ouumsswned offic.er 
or soldier, shall be punished by the sentence of a general or other court martial 
in manner hereinafter mentioned, and shall further be sentenced by the court to 
tuake compensation for the injury, loss, or damag~ ~ustained; and such. loss, 
injuiy, or damage shall in the ca.>e o(any non-commtsswned officer or soldtcr be 
made good by iuonthly stoppages, not exceeding half the pay and al!o!"anc~s of the 
offmder. • 

Crimes not Punishable wilh Dismissal, or Imprisonment, wit/1 Labour. 
' . 

Art. 38. Any officer, non-commissioned offioet, or soldier, who in time of peace 
shall, by discharging fire-anris, drawing swords; beating drums, or by any other 
means whatever, intentionally occasion false alarms in camp, ~arrison, or· quar-
ters; or, · ... ' ; • · · . : . '~ ' ···~ . ," 

Art. 39· Who shall be found two· miles from the camp without leave; or, 

• 
t - ( . .. 

Art 40. Who shall be absent from his cantonment afte'r tattoo, or from camp 
after retreat beating, without leave from his superior officer; or, . . 

Pe_n~Ly of uot '!'" Art. 41. Who shall fail to repair at the time -fixed to the parade or place ap~ 
~~~d'fo ~!;::~~.~ pointed, if not prevented by sickness or some other sufficient cause; or, 
&c. . . 
Penalty of quitting Art. 42. Who shall without urgent necessity, or without leave of his superior 
c~mpany or troop officer, quit his company or troop; or 
w1Lhout leave. · ' 

Penalty of quitting Art .. 43: Who sha~l quit his ~uard or post in time of peace, without being regu· 
guard or post with- larly dtsmtssed or rel1eved, or without leave; or; 
out beiug relieved, &c. · ' · 

~enaltyufrelea~- Art. 44· .,Vho bcin" in command of a O'Uard shill! refuse to receive any pri-
mg a pnsuner With• d I . u" I . 0 ' • • 
out orders, or suf- saner .u Y comm1tte to ns charge, or ·shall Without proper authonty release 
f~ring him to any pnsoner, or ~hall suffer through_ ca_relessness or ·neglect any prisoner to 
es.:ape. escape; or, ,, · 

Penalty of no~ Art. 45· . \v110 being in command at any post, or on the march on complaint 
seenog reparatiOn mad to h · f d h" d b · ' • • 
1lone to persons e lm O any _Person un. er IS comman . eat~ng, or otbe~wtse Jll-trea~ing 
ill·tr~at.ed, &c. any _perso?• or ~xtortmg from lnm more than he IS obhged to (urmsh by authonty, 

or ?•sturbmg fa1rs or markets, or committing any kind of riot, shall not see repa
ration done to the party or parties injured, or if that be impracticable shall not 
report the same to his superior office~ ; or, ' . 

Penalty of being 
abscrot witbuut 
leav•, and of over
staying the pouod 
of leave. . 

Art. 46. Who shall absent himself without leave, or shall witho'ut sufficient 
cau~e overs lay "the period for which leave may have been granted him, shall be 
pun1shed ~y the sente?ce of a general or other court martial in manner herein
after ment10ncd ; prov1ded that such offender shall not be liable to be sentenced 
to be dismissed the s.ervice, ?or to suffer imprisonment with hard labour; and 
that such offender bemg conv1cted of absence without leave, or of overstaying his 
leave, shall further be sentenced by the court to forfeit his pay and allowances for 
tbe time be may have been so irregularly absent. 
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!11isccllancous Crimes. 

Art. 47· All crimes not capital, and all disorders or neglects which officers 
liOn-commissioned . ~fficers,_ · ~r _soldiers may be gll:ilty _of to the prejudice of 
good order and m1htary dtsctphne, though not spectfied m these Articles, are to 
be taken cognizance of by courts martial, and to· be punished according to the 
sentence of a general or other court martial, in manner hereinafter mentioned. 

Crimes incident to Courts Martial. 

Articles of War. 

Art. 48. Any person amenable to these articles of war, who, when duly sum- Penalty of not at
moned before a court martial shall not attend, or shall refuse to be sworn, or to tending when sum
give evidence upon solemn affirmation or declaration, as hereinafter is mentioned mb ~ned as a w•tuos. 
h 1 b · h d · ' ••ore a court 

s al e pums e · accordmg to the sentence of the same or another "eneral or martial or of re-
inferior court martial, in manner hereinaftet· mentioned; provided that such offender fusing t~ be sworn. 
shall not be liable to be sentenced to suffer imprisonment with hard labour. 

Art. 49· Any officer, non-commissioned officer; or soldier who shall be found Penalty of perjury. 
g_uilty of wilfully a.nd knowin~ly giving false evidence on oath, or solemn affirma-
tion or declaration, on any tnal before any general or other court martial, or any · 
military ·court entitled to administer an oath, shall be dismissed the service, and 
be further subject, according to the sentence of a general court martial, to fine, to 
the amount of his arrears of pay and allowances, or to imprisonment, which may 
ex tend to three years.· 

. Art. 50. Any person not amenable to these articles of war, having been sum- How puni>hed for 
maned upon• any court martial, and. refusing and neglecting to· attend; or who not attending, Gr 

attending shall. give such testimony as, if given in a civil court, would render him for perjury. 

guilty of perjury, shall be liable t~ trial in a civil court, and on conviction, shall 
suffer such penalties as may be in force against a prisoner offending in like man- . · 
ner in any civil court. 

Art. 51. Any person using menacing words, signs, or gestures in the presence Penalty of using 
of a court martial then· sitting,· or, causing any disorder or riot so as to disturb menacing words, 
their proceedings, shall be punished according to the condition of the offender, gestures, &c. be

and the nature and degree of his offence, by the sentence of the same or another fo~~tialourt. • 
court martial, with imprisonment not exceeding three months, or of a civil court m • 

in like manner as if the same offence had been committed before such court. 

SEcTION. nr. 
Administmtion of Justice. 

Art. 52. The Commander-in-chief or commanding officer of the forces for the Courts martial, by 
time being at the presidency to which the prisoner to be tried may belong, and whom convened; 
officers commandin!!: divisions, districts, field forces, or independent garrisons slientednces <0."1~ . ~ . d . I rme or m• •· under such presidency, are respectively empowere to convene courts martta for gated. 
the trial and punishment of all offences specified in these articles. The sentences , 
of every such court martial shalL be subject to the confirmation of the Com- · 
mander-in-chief, or commanding officer of , the forces aforesaid, who shall have 
power to mitigate or remit the punishments awarded, according to di~cretion. 

Art. 53· In cases wherein sentence of' death has been a warded by a court Sentence of Jea<h 
martial, the Commander-in-chief, or the officer commanding the forces for the may be com~uted 
time being at the presidency to which the prisoner may belong, may, instead of ~transportation, 
causing such sentence to be carried into effect, order the offender to be trans- c. 
ported for life, or a certain term of years, or to. be imprisoned with or without 
hard labour for life, or a certain term of years, and with or withaut such solitary 
confinfment as aforesaid, as to the said officer commanding in chief may seem 
meet. 

1\rt. 54· A general court martial shall not consist of less than 13 commissioned Gco~ra1 1 court! ' 

ffi I · 1 J f J H bl C • · • h mart1a how con-0 cers, un ess 1t be le d out o t 1e· onoura e om pany s tern tones, \1 ere a stituteJ". not or-
general court martial may consist of seven commissioned officers, if a greater dinaril/to consist 
uumLer cannot, in the judgment of the convening officer, be conveniently as- oflcss.th.an 13 . 
scm Lied. comm.ISslOnEd offi-

cers; wLen rr.ay cunsl.st of seven. 

585. Q · Art. 55· 



!\.., senlCHCe to be 
put in ex€cution 
unlit confirmed. 
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Art. 55· No sentence of a general court martial shall ~e put in execution until 
after a report shall have been made of the whole pro~eedm&s to the Comm~ndcr
in-chief or commanding officer of the forces. for the ttme bemg at the presidency 
to which the prisoner may belong, and until he .shall have confirmed ~~e sam:, 
and have signified his directions thereon, except m places o~t of the llnush tern· 
tories, where the sentence shall be confirmed as heremafter dmcted • 

• 
Courts martial, Art. 56. The CC!mmandingofficer of every s.tation, can~onment, garrison, deta7h
not being general, ment, or regiment, may assemble courts mart1al, not be;mg general .courts martml, 
by whom appoint- accordinrr to the nature of his command, for the tnal and pumshment of all 
ed. offences ~pecified in these articles, where general cour~ martial have .not.exclusive 
~entence to be con· jurisdiction. No sentence awarded by su~h court martial shall be ~arned l.nto effect 
firme~ by the com- until the commandin" officer as aforesa1d shall have co~firmed 1t; proVIded that 
man~mg officer no seutence awarded by such courts martial against any native medical officer 
fi~~~Ious to execu- shall be carried into effect until it 'shall have been confirmed by the Commander· 

in· chief or commanding officer of the forces for the time being at the presidency 
in which the court is assembled. 

No officer com
manding' less tban 
four companies to 
conJirni the sen• 
te11re of a court 
martiat 

Art. 57· No' officer. or detached command of Jess than four troops or compa• 
nies, or detachments numerically equal to fou~ companies, .shall carry,i~~o execu
tion any punishment awarded by a court martial, held by h1s order, until the sen• 
tence shall have been confirmed by the officer commanding the regiment to which 
the offender belongs, except when an immediate example is necessary. · · 

Courtslruhartial not Art. 58. Courts martial not being general, shall not consist of less 'thau five 
• genera , ow COD· • • d ffi · 1 h b · ' J b 

•Lituted. nut to commiSSione o cers, excephng w 1ere t at num er cannot convement y e assem• 
consist ~I' less than bled, when three shall be sufficient, of whom the senior officer shall be president. 
Jive officers ordinarily. 

Senior officer io 
preside at general 
courts martial. 

Judgo Advocate. 
• 

• 
Art. 59· At all general courts martial the senior officer. shall sit as president 

without being so appointed by warrant : provided that all subadar majors are to 
take precedence according to the dates of their commissions, and above all native 
officers holding the rank. of subadar or jummadar, 11nd th:J.t surdar bahadoors shall 
rank only according to their respective commissions of subadar major, subadar, 
or jemadar; and a Judge Advocate, or an European officer of not less than 10 years' 
service\ shall be appointed to conduct the proceedings. 

At all inferi.or1 Art. 6o. At all courts martial inferior to general, an European officer, of not 
courts mart1a an 1 h • d' · h · · h ffi f 
European officer to ess t an seven years stan mg m t e ,service, except m cases w ere no o cer o 
superintend. that standing may be available, or the adjutant of the regiment, shall be appointed 

• to conduct the proceedings. · 

Interpreter to be Art. 61. An interpreter, if practicable, shall be appointed to all courts martial. appointe<!. 

llevision of finding Art. 62. No se~tence or finding of a court martial shall be revised ·more than 
or sentence. •. o.nce. For the purpose of· such revision, the president and all the members shall 

be convened. llut if the president or other members should be unavoidably 
absent, the remaining members may be oconvened, provided they are not fewer 
than the smallest legal number: when all tLe same members do not meet the cir· 

• 

Hours of sitting. 

Oath to be taken 
Ly the interpreter. 

cumstances are to be duly certified on the face 6f the proceedings. ' 
• • 

Forms ifProceeding. 

. Art. 63. !'rials by co~rts martial may be carried on between the hours of six: 
m the mornmg and four m the afternoon, and not otherwise, except in cases which 
may require a~ immediate example. 

. Art. 64- On the assembly of the court, the Judge Advocate or ~uperintendend
mg Europea.n officer, shall administer to the interpret.er the following oath :- · 

Oath. 

''I, A. B. swear that I will faithfully interpret and translate the proccedinrrs 
of the court, and that I will not divulge the sentence until it shall have be~n 
approved or published, and further, that I will not disclose or discover the vote. 

or 
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~opinion of any paiticular member of the court, unless required to oivc evi
dence thereof by a court of justice or court martial, in due course of G.w. 

"So help me God." 

No.II.-Part 2. 
Articles of W nr. 

In case of the unavoidable absence of an interpreter, the European superintend- Oath by members 
ing officer of a court martial inferior to general, shall take the oath prescribed of the court. 
for the interpreter. The Judge Advocate or superintending officer shall then 
cause the following declaration to be made by each member on oath, according to 
the forms of his religion,:-

" I, A. B. do swear that I will duly administer justice according to the 
articles of war, without partiality, favour, or affection ; and if any doubt shall 
arise, ·then according to my conscience, the best of my understanding, and the 
custom of war in the like cases, and that I will not divulge the sentence of the 
court until it shall be approved of or published ; and further, that I will not 
disclose or discover the vote or opinion ofimy particular member of the court, 
unless required to give evidence thereof by a court of justice or a court mar· 
tial, in due course of law." • 

The following oath shall then be administered by the interpreter to the Judge 
Advocate or superintending officer:- · 

•i IJ A. B. do swear that I will not disclose or discover the vote o.r opinion 
of any p~rticular member of the court martial, unless required to give evidence 
thereof by a court of justice, or a court martial, in due course of law. 

.. " So help me God. " 

Provided, that it shall be nece~sary to re-administer these oaths on the com-
mencement of fresh trials before the same court. ' 

• 

Summoning and Examination of Witnesses. 

Oath tn be taken 
by Judge Advocate 
o.nd superintenJin~ 
officer. 

Art. 65. In all cases where persons required as witnesses before a court mar- Persons not amen
tia! may not be amenable to these articles, the Judge Advocate or commanding able to. military 
officer shall transmit to the magistrate within whose jurisdiction the witness may authonty dhow 

"d h' l'. h d f ) d h . h II summone • res1 e, IS summons •or t e atten ance o sue 1 person, an t e magistrate s a 
ca\JSe the witness to be duly summoned. . • 

Art; 66. All persons who give evidence at a court martial are to be examined Wi~ness to be ex· 
on oath,· according to the forms of their respective religions ; or if they shall object amm

1
ed ond<>ath 

h d. f )' · 1 k h h t h d' · or so emn ecla-on t e groun o · any re •g10us scrup e to ta e an oat , t ey may, a t e 1Scret10n ration 
of the court, be permitted to make their solemn affirmation or declaration in such · · 
manner as is hereinafter mentioned •. 

.Art. 67 ." In the case of a witness of the Hindoo persuasion being exempted Hindoos _exe~pted 
from taking an oath, the following declaration shall be subscribed by him previously fromh takmf an.b 

h. d ~ · • oat , to suuscr1 e 
to IS epos1t10n :- a declaration. 

"I will faithfully answer according to the truth such questions as may be put Declaration. 

to me by the court, in the cause now before the court. I will not declare any-
thing not warranted by the truth·;· i( I t:leclare anything not warranted by 
the truth, I shall be deserving of pt,mishment from Almighty God.'.: .. . . . 

And in the case of a Mussulman' witnesS' so exempted, the following declaration Mussulmans ex-. 
shall be subscribed by him previously to .his deposition :- • empted from takmg.. 

"I sincerely promise and solemnly declare, in the presence of Almighty God, 
that! will faithfully and without partiality answer, according to the truth, any 
questions that may be put to me by the court, respecting the cause now 
before the court. " 

After the witness, whether Hindoo or .1\fussulman, has given his·deposition, he 

an oath, to sub-
scribe a declaration • 

Declaration. 

1s to subscribe the following declaration :·- . 
" I solemnly declare, in the presence of Almighty God, that I have faithfully, Declaration. 

and without partiality, answered according to the truth, the questions put 
to me by the court, respecting the cause now before the court. " 

In cases in which a witness is dead, or his attendance ·cannot be obtained with! 
out great inconvenience, his written deposition may be used, provided it shall have 
been taken in the presence of the prisoner, and before a magistrate or tbe oflicer 
commanding the station. · 

585. Q :l ]ffanner 
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SPECIAL REPORTS OF THE 

• 
• \rticles of'War. 

:Members in voting, 
to begin with the 
youn~:est, &c. 

• 

Equality of votes. 

Casting vote. 

Concurrence of 
two-thirds of the 
members in a sen• 
tence of death. 

• 

JIIanner of Voting . 

Art. 68. All the members of a court martial are to preserve or~er, and in 
givina their votes upon all matters are to begin with the youngest; and m all ca~es 
whet~ a sentence of death may not be awarded, the decision shall be by the maJO
rity of members present, provid~d th~ number ~f members present_ be not less 
than that required by the precedmg articles; but m case of an equality o! votes, 
the decision shall be in favour of the prisoner. The ~resident at a c?urt mart~al shall 
vote with the other members, but shall have no castmg vote; _proVIded that Ill cases 
of an equality of votes upon other questions than the findmg and the sentence, 
the pre~ident shall have a casting \"Ote. 

Art. 69. No sentence. of death shall be given agai9st any o~ender by a court 
martial, unless two-thirds of the members present concur th:rem, or four where 
the court consists of five members, or five where the court consasts of seven. ., . 

Peculiar Jurisdiction of General Courts lJiartial • 

Commissioned Art. 70. All commissioned officers, all prisoners charged. with offences wh!ch 
ufiicers ao:<nable to are punishable with death or with transportation, or with imprisonment exceedmg 
geperal courts fi h h 11 b · d b 1 · · t' l l · martial only, ofien- our mont s, s a e tne y genera. cqurts mar Ia on y. •. 
ces of which the punishment may be death or imprisonment exceeding four months. f . 

Dismissal, susp~n- Art. 71. A g~neral court martial, .when. a co~uiiss~ci~ed officei. shall be. con
"''"' and reduction. victed before it of any offence before specified, of whach the pumshanent IS not 

before defined, or is left discretionary, may adjudge such officer to be dismissed· 
the service, or to be suspended from rank ana pay and allowances for'a stated 
period, or to be placed lower on tl~e list of his nink, by an alteration .of the date 
of his commission, thereby losing the corresponding benefit of length of service,· 
and the court shall in every such sentence specify. tbe extent o~ degree of suspen-

Non-commissioned 
officer punished • 
wilh loss of rank, 
dismissal, &c. 

No person to be 
tried second time 
for same offence ; 
previous convic-
tions. • 

sion or reduction w~ich they shall so adjudge. , · , , . , • 

General Powers of Punishment >cested fn all Courts JJiartial . . · · . 
Art. 72. Any court martial, when a non-commissioned officer or soldier shall 

be convicted before it of any offence before speCified, of which the punishment is 
not before defined or is left discretionary, may· adjudge such non-commissioned 
officer to be reduced to serve as a privat~ soldier, • or may adjudge a non-com-
missioned officer or soldier ·to be dismissed the service,· or to be placed lower in . 
. the list of the rank 11·hich". he holds, with proportionate loss in· respect to length of 
service, such loss, to be distinctly specified in • the sentence, or may adjudge such 
non-commissioned officer, first reducing him. to the ranks,' or such soldier, to be 
imprisoned for any period not exceeding four months, or to'. be imprisoned, with 
hard labour, for any' period not exceeding two months, . and may direct the 
prisoner to be kept in solitary confinement for any portion or portions of his term 
of imprisonment, not exceeding one month at a time; and in addition to any such 
punishments may adjudge a forfeiture of all claim to pension on discharge, which 
might otherwise have accrued i:o such non-commissioned 'officer' or . soldier from • 
the length .oa· nature of his servicl", or of a11 additional pay \~bile :se·~ving,' o~ both 
these forfeitures. . • . , · . • . 

Provided that every soldier sentence~ to imprisonment with hard labpur siiall 
be struck oJf the strength of his corps from the date of confirmation of such 
sentenc~, and that no soldier who has 'undergone. such 'punishment under the 
sentenc~ ~f any c~urt martial shall be capable of heing re~admitte<! into the ranks 
?r re~eavmg ~ensaon on .d}scharge ; proyided also,. that all .cases· of sentences, · 
mcludmg forfeature of additional pay while serving, shall be reported to and con
firmed by the Commander-in-chief or commanding officer .of the forces, before 
th~y are carried into effect, and that ~11 forfeitures of any prospective advantage 
shall be restorable by the same authority. · 
' Art. 73· No p~rson being acquitted or convicted before a court martial of any 
offcn~e, shall be hable to be tried .a second time by the same or any other court 
m~rtlal for the same offence; provtded always, that after a prisoner shall .be found 
gualty by a court m.artial of any offence, such court martial mav receive evidence 
ofr.~y previous c?nvis;tion ~cfore ~ c?urt martial, for the purpose of affixing the 
pumshmentto wh1ch the pnsoner IS laable to be sentenced fur the offence of which 
he has been so fouaid guilty. • 

Art. 74· 
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~rt. i4· No person ~hall be liable to be tried or pttni_shed for any offence Limitation of lia- · 
agamst these articles, wh1ch shall appear to have been comm1tted more than three bility to trial. 
years prev!ous to the order directing the assembly of the c~urt martial whereby he 
1s to be tried, unle£s the person accused, by reason of hls absentin" himself or 
some otl?er ':lanife~t impediment, shall not have. been amenable to j~stice wi~hin 
that penod, m wh1ch case such person shall be hable to be tried at any time nut 
exceeding two years after the impediment shall have ceased. 

• 

Art. 75· No non-com11_1issioned officer shall be reduced to the ranks but by the Non-commissi~ned 
sentence of a court martial. · officers, how to be 

• reduced. 

Punishments otherwise than by Courts Martial. 

A~t. 76. In cases oflight offences, a commanding officer may, without the inter- Jurisdicti~n ofcorn
vcntiOn of a court m~rtial, award extra drill for a period not excee.ding 1,5 days, manding officer 
extra duty, not exceedmg two reliefs, restriction. to barrack limits, not exceed in" 15 w•tb~ut a.court 
d fi ~ h dd'l • · 0 .martlal ays, or con nement m t e quarter guar , e.au ter s room, or sohtary cell, not • 
exceeding seven days removal from staff situations or acting appointments; and Court marti:l pre· 
none of these descriptions of punishment shall be awardable by sentence of a court eluded from award • 

. martial. · · · iog such sentence•. '. ' 

·Complaints. . . • • 
Art. ·n: .Any officer, non-commissioned officer, or soldier, thinkinG' himself An officer non

-wronged by his superior or other officer, is to complain' thereof to the con~manding commissio'ned oni-. 
officer of hi~ troop or company,· by whom, if the grievance be not redressed, such c;r, ~r sol_dier, con
officer, n1m-commissioned officer, or soldier, may complain to. the commanding Bldermgdhb•m.b•~lf 

ffi f. h' · h · h b · d . . h . wronge y IS su--o c.er. o Is. reg1me?t, w o ts. e~e y requ1~e to exam me mto sue. compla1~t, or per~or, may com-
remit It to h1s supenor a~ thorny, as the Circumstances may reqmre; ·but 1f. the plam td his com-

. complaint should appear to be frivolous or groundless, t6e party preferring it shall manding officer, 
be liable to be punished according to the, sentence of a general or other court 
martial, in manner ~ereinbefore mentioned ; provided that such offender shall not 

'be liable to be sentenced to dismissal, nor to suffer imprisonment with hard labour. 
. . 

. Arre~t/zr:z.d ~oT!fi~c:nent prepara~ory to. Trial. . 
Art. 78 •. Any officer, non-commissioned .officer, or. soldier,.· being charged witb Officers, non

the commission of a crime deserving punishment, his commanding officer, if he is commissio~ed. olli~ 
of opinion that there are reasonable grounds for inquiry~ shall order him to be.put cers, band 1sold•de~s, · d 'f ffi · 'f . 1-d. b • d 'l h h ll b · h may e P ace Ill un er arrest, 1 an o cer; or 1 a so 1er, .to e ·confine unll e s a e e1t er arrest, or coolined. 
tried by a court martial or shall be· lawfully discharged by a proper authol'ity, and preparatory to ' 
a court. martial for the trial shall be· assembled within eight days;· 01' if it cannot trial. 
be conveniently assembled within that time, then as soon as it ~an be conveniently · 
assembled.• _ ' , '· · . . · . · · . . ' · • • 

' . 
I ' ' I , 

'E.recution of Sentences .by. Courts Martial. • 

• Art~ 79· In ~very sentence o{ death' awarded by a general court martial, the Sentence of death. 
court shall specify that the, offender shall ''suffer death by being banged by the 
neck until he be dead," or "by being shot to death from the mouth of a cannon,'' 

·as the court intlieir discretion shall deem expedient;' and such sentenr.~, if con~ 
-firmed, slfall be carried into effect accordingly. Whenever the sentence of a 
general court martial shall'adjudge tran:;portation, or sentence of.dcatll shall be ' 
commuted by competent authoi-ity to tl'ansportation, the Nizamut and ·Foujdaree Nizamut and Fooj
Adawlut shall give effect to·such sentence, or commuted sentence; on the sentence d~ree Adawlut to 
being certified to the court' by the Adjutant-general or his deputy, under the g.ve etfefctt to sen-

h · f · C d · h' f d' ffi f h L' b tences o raospor-aut onty o the omman er-111-c 1e or comman mg o cer o t e Iorces at t e tation. 
·presidency to which the prisoner may belong. 

Art. So. P~rsons ~cntenced to imprisonment by courts martial shall.be impri- Imprisonment. 
soned in any public prison, or in any other fit place which the Commandcr.,jn-
chief or other officer confirming the sentence shall direct. 

Art. 81. 'Vhenevcr any sentence of a court martial shall adjudge imprison· .Magistrates to give 
ment, or imprisonment with labour, or with solitary confinement, or both, it shall etff~ct ~ sentenctes 
b · • r 1 • · h ffi d o 1mpnsonmen e. the du_ty of ~very ~nag1strate tu g1ve 10r~e to su~ 1 sent:nces, on t e o en er by military au. 
·bemg dehvered mto h1s custody, and on bemg furmsbed w1th ,a copy of the sen- tbority. 
tence by the officer commanding the division Ol' district within which the trial is held. 

585. • Q 3 • Art. 82. 
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\ri!Cn a fine is ad- Art. 82. In every case wherein a fine of pecuniary c~mpensation shall be 
judg~d by a court· adjudged by a court martial, ~ny arre~rs . of pay or p_ubhc money due to the 
mart~al, the pay or oflendcr or any property belon"lll"' to h1m Ill camp, garnson, or cantonment, shall 
Propertv &c of ' 0 0 ffi · d' h ' 
h 11.- •1 · 'th' be available under an order from the o cer com man mg at sue camp, garr1son, t e o en( cr Wl m · d 

camp, &c. shall be or cantonment, for the payment of the amount so adJudge • 
available. ' 

• 

Effects of ;leceased 
commissioned offi
cers, non-commis
Gioned officers, sol
diers, and public 
servants. 

• 
Rules to be ob· 
served in the dis
posal of the effects 
of the deceased, if 
no heir or executor 
be on the spot. 

SECTION IV. 

Effects of the Dead. 
• 

Art. 83. When any commissioned officer, non-commissioned officer, or soldic~, 
or any person receiving public pay, dra"!n by an.>: oflic~r in charg_e of a pubhc 
department belonging to the army, may d1e or be k1ll.ed m the service, the com
manding offi~er, of the regiment or party, or o~cer m charge ~f the department, 
shall if no heir or executor be present, secure h1s effects, and d1rect an mventory 
ther~of t~ be' taken, a duplicate' of which is to be lodged in the office of the 
adjutant or officer in charge of the department . 

Art. 84. If there be no heir or executor on the spot, the effects are to be 
publicly sold ; the commanding officer of the regiment or party, or officer in charge 
of the department, after discharging the debts of the deceased, viz. the expense of 
funeral ceremonies, his debts in carup or quarters, and regimental debts of every 
description; shall account for the residue to the heir· or heirs declai(;d by will, 
whether written or verbal, or in failure of such to the legal repres.entaiive of the 
deceased. An~ in the event ?f _no e~ecut?r• h~ir! or other reJ,>resen~at.ive of the 
deceased attendmg and estabhslung h1s clalm.wlthm 1~ mouths from th_e' date of 
the casualty, the amount in t!Je hands of the officer hav1ng charge of the estate is 
to be remitted to the geiieral treasury, at the presidency. 

SECTION v. 
Articles relating to Service out qf the Btitislt Territories, .iJfartial Law, ,Rebels'· 

Pay during Imprisonment by the Enemy, Effects qf Deserters. 

Wh<n troops are Art. 85. Whenever any body of the troops shall be employed out of the 
~ervmg ":l!erecthere British territories, any officer, soldier, or other person amenable to military law, 
IS no Bnllsh ourt d f d bb h ' · ' ffi · 
of Judicature se- accuse o mur er, ro cry, or ot er ser1ous o ences agamst person or. property 
rious ofi'ence; may not heretofore provided for, shall be liable to be tried by a general conrt martial, 
be tried bl: general and punished with death, or otherwise, according to law, .as provided for the adja· 
court mart1al. cent British territory. · · . · · · 

General courts mar- Art. 86. In any pl~ce out of the British. territories the. officer comman~ling any 
tial nlay be as- division, detachment, or distinct party, may assemble general courts martial, which · 
sembled out of the h ]] · f 1 · · ffi " · f 
British territories, s a consist o not ess than seven o cers, .or the trial o any person under his 
wbere the troops command accused of any of the last-mentioned offences, or of any offence against 
shall be in military these articles; but no sentence passed by such C!JUrt shall be executed until con· 
possession, &c. firmed by the officer commanding the troops· on service to which such division, 
Commanding offi· detachment, or party shall belone:. • ' J • 
cer to confirll\ ~ • , 
sentence. · .,.._ ., • 
General courts .Art. 87. And in all places within the C_orppany's territories where martial law· 
martial may be as- shall have been by due authority proclaimed, the officer commanding the division, 
sembled for the detachment, or distinct party, may assembl~ general courts martial, which shall 
tri~l of P11ers.nns t consi£t of not less than seven officers, for the trial of any person ow in..,"' alle

0
11ian·ce 

O\nng a e~1ance o h B .. h G -h k . . . . 
the llritish Go- to ·l e nt1s overnment, w o may be ta en Ill arms a~~:a~nst the sa1d Government, 
vernmen~ who may or who may be assisting in rebellion by maliciously attacking or injurin"' the 
be t.ake!' 111 a~mds persons or properties of any loyal subjects, ot· in any other manner; and it .,shall 
agamst the SUI b 1 f 1 • h · 1 d' d fi · · Gonrnment, &c. e aw u •Or any _sue court martla to a ~? ge any person so ound gu1lty, to 

suffer death, by !Jemg hanged by the neck unul dead, or to be otherwise punished, 
as. to such ~ourt.martial shall seem expedient. But no sentence shall be executed 
until confirmed by the said commanding officer. · 

And the commanding officer of ev.ery such division, detachment, or distinct 
party, is hereby authorized to arrest, and detain in custody, all persons en"'a••ed in 
such rebellion, or suspected thereof, and to cause all persons so arre~ed and 
detained to be brought to trial, and to execute the sentence of all such courts mar
tial, w bcther of d~ath or otherwise, and to do all other acts necessary for such 
several purposes. . 

• Art. 88 • 
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Art. 88. Every court martial, as constituted in the prcccdin<> article shall p ·,, .. ,. · 1 ·· , . n , 1 l:, .... n-.:rs aiumg, 
have power to ~ry any pcrs~n owmg a legmnce to th~ Dn.tJ~h Government, who &c. the enemy, 
shall be tuken Ill arms agamst the ~tate, or otherwise a1dmg and alletting the amen.able to c?urt 
enemy; and such person so found gmlty, shall be liable to the punishment of death marti;1• and liable 

b b · h d b th k "1 d d • c l"l" D ' to suuer <Ieath. y emg ange y e nee untJ ea , or to transportatiOn •Or JJe. ut no sen-
tence passed by such court shall be executed until confirmed by the officer com- Sontentced nott

1
o be 

d. h • h" h h d" · · d execu c unti con-man mg t e troops on service to w 1c ·sue I VISIOn, etachment, or party shall firmed by the offi-
belong. cer commanJing. 

Art. Sg. Any officer, non-commissioned officer, or soldier, who shall be taken Any officer, non
prisoner by the enemy, shall forfeit all claim to pay and allowances during the commissioued om
period of his remaining a prisoner, and until he shall ugain return to the service; cer, or soldier, 
when if he can establish, before a court martial, that he was unavoidably taken made prisoners, to 

forfeit all claim to 
prisoner in the course of service, and that he hath not served with, or assisted the pay and allowa!l-
enemy, and that he hath returned as soon as possible to the service, he shall be ces, &c. 
entitled to receive. either the whole or such portion of his arrears of pay and allow~ 
ances as the court martial shall award. ' 

Art. go. The effects of deserters are to be publicly sold, and the proceeds, Effects of deserters. 
after payment of regimental debts, remitted by tlw, officer commanding the corps 
to which the deserter belongs to the general treasury at the presi?ency. · 

. . . ' SECTION VI. 

. ' 
Applicatio~ of the Articles. 

Art. 91. All officers, non-commissioned 'officers, soldiers; all drivers or farriers, 
trumpeters and drummers; all hospital attendants, sub-assistant surgeons, native 
doctors and dressers; all artificers and labourers, sutlers, camp followers, public 
and private, or others attached to or serving with any part of the army, are to be 
governed by these articles, 'and subject to trials by courts martial. 

Al't. 92. Whenever any portion of the troops belonging to one p1·esidency 
shall be serving within the limits of another presidency, such troops shall be con
sidered as. placed, during such service, under the orders and authority of the Com
mander-in-chief or commanding officer of the forces of the presidency within 
which they are serving, for all the. purposes of these articles of war, in the same 
manner as though they belonged to such presidency ; and all the provisions of 
these articles of war which relate to the trial and punishtpent of offenders belong
ing to the presidency within which the trial is held, are hereby declared ap
plicabie to the trial and punishment of offenders amenable to. these articles of war, 
serving within such presidency; provided always, that it sha!l be lawful for the 
Governor-general in Council, in bis exec!ltive capacity, to direct that the troops 
or auy part thereof of any presidency, wbilst serving without the limits of such 
presidency, shall continue under the orders and authority of the Commander-in
chief or commanding officer of the forces_ of the presidency to which they belong, 
for all purposes of these articles. ' 

Art. 93· Pers~ns of Eur?p.eari. des~ent (whether on the side of their t'atb~r or 
mother), professmg the Chnstlan relig10n, .shall not be amenable to thes~ articles, 
but if belonging to the descriptions mentioned in Article gt, shall be su~jcct to the 
Mutiny Act, and articles of war in force for the better government of ~he officers 
and soldiers in the European ~ervice of the East India Company. 

SECTION VII. 

Promulgati~n of the Articles. 

Art. 94· These articles are to be translated into the several languages of the 
different presidenc_ies and the p~rts foll?wing, viz. the 2d _se~tion, tog~ther ~vith the 
following articles 10 other sectiOns wh1ch, are marked with an asterisk, v1z. 2. 4• 
71, 72. 75· 77, 83, 84. are to be read once every six months at the head of every 
regiment, troop, or company mustered in the service, and to every recruit at the 
period of his enlistment . 

• 

Troops Lclonging 
to one presidency 
serving \\'ithin 
another. 
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(No. 324.) 

From J. P. G1·ant, Esq. Officiating Secretary to the Government of India,. te> 
T. H. 11/addock, Esq. Officiating Secretary to the Government of India, w1th 
the Governor-general. • • 

Sir, 
IN continuation of 1\fr. Officiating Secretary .Maddock's letter, No. 843, of the 

tgth November last, I am directed by the Hon. the President in Council to forward 
to you, to be laid before the Right hon. the Governor-general of India, for his 

.Lordship's consideration, and such orders as may be necessary, the accompanying 
copies of papers as noted in the margin • and the revised draft of articles of war 
for the discipline of the native army. · · 

2. The governments of Fort St. George and Bombay have now submitted the 
opinion of the military authorities of those presidencies on the draft of articles of 
war, especially with regard to the remarks made in Mr. Officiating Secretary Mad
dock's letter of the tgth of November last, on the rules to which soldiers, &c. pro
fessing the Christian religion should be amenable. The members of Council have 
severally recorded their sentiments on the subject, in various Minutes. Major· 
general Sir W. Casement has also, at thP. request of the Council, prepared two 
papers, which are also herewith forwarded. 

3· The principal points for consideration will be seen from Mr. Amos's Minute, 
dated the 18th of April, and with the exception of the question of, corporal pu
nishment, the same Minute will show the manner in which the Presideut in Council 
proposes to treat each point. 

4· On the question of corporal punishment, I am directed to request attention 
to the ::\Iinutes noted in the margin, and General Casement's papers. · · 

7 January 1839; 
President, 9 March 
1839; 1\fr. Bird, 
1G Jllay 183~· . 

5. The passing of the· articles of war, as the draft now stands, would be in effect 
the legal abolition of corporal punishment in the native army, for that punishment 
though it is now discontinued under a General Order, has never yet been abolished 
by law. The President in Council feels doubts of the expediency oftaking such 
a decided step as the formal repeal of the laws' authorising the infliction of this
punishment before having before him positive information of the actual result of 
the experiment that, for practical purposes, may be considered to have' been under 
trial for the last four ,years. ' 

6. The President in Council does not find that any reports or opinions have ever 
been collected on the practical working of the General Order of the 24th of Febru

. ary 1835. He would therefore suggest, for the consideration of his Lordship, the 
expediency of calling, before finally determining this important question, upon a 
limited number of I he leading military men at the three presidencies, including some 
of those actually serving with the troops, to state what have been the results of the. 
order abolishing corporal punishment, as far a/J their own actual experience enables . 
them to say; and what consequences they would anticipate from its perpetuation 

·on the one hand, and from its rescission Qf\ the other. 

~. I have, &c. · 

Fort William, 
20 May tSsg. • 

(signed) · J. P. Grant, .· 
Officiating Secretary to the 

Government of India. 

• :llinute by the Hon. A. Amos, dated the 4th January 1839. 
Minute by Mr. Robertson, dated the 7th January 1839. 
Letter from Secretary to Government of fort St. George, dated the 15th January 1639, with 

Enclosure•. ' · · 
L~ttcr from Secretary to Government of Bombay, dated the 21St January 1839, with Enclosures. 
1\l~nute by the Hon. Mr. Amos, dated the 8th February 1839. · 

. Mmute by tbe Bon. Mr. !Jird, dated the 22d l'ebruary 1839. . 
Minute by the President, dated the 9th 1\'Jarrh 1839. 
Letter from Secretary to Government of Fort St. George, dated the 14th March t839, with. 

Enclosure. • • . 
First Note by !llajo~-General Casement, dated the lOth April 1839. 
Se~ond Note by M•Jor-General Casement, dated the 16th April 1839· 
Mmute by the Hon. Mr. Amos, dated the 18th April 1839. 
Minute by the lion. Mr. Roberts:>n, ~a ted the 4th May 1 f3g. 
Minute by the lion. Mr. Bird, dated the 1 Gth May 183g. 
Draft of Arlicles of War, dated the 2oth ~lay t839• 
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From T. H . .llfaddock, Esq. Officiating Secretary to the Government of India with 
the Governor General, to J.P. G1·ant, Esq. Officiating Secretary to the G~vern-· 
ment of India. 

Sir, 
I Alii directed to acknowledge the receipt of your two letters, of the dates and 

subjects noted on the margin,• and in reply, to communicate as follows: 

2. On the subject of the articles of war for the native army, the Governor-"ene
ral has recorded a Minute, containing such observations as have occurred t~ him 
with reference to the points on which Mr. Amos has invited discussion. A copy 
of that document is enclosed, for submission to the Hon. the President in Council. 

3· On the subject of the draft of Act for the better administration of justice in 
military courts of request, the Governor-general has studied with much attention, 
and his Lordship can suggest no better method of throwing light on the many 
points with regard to which doubts may be entertained, or of endeavouring to 
reconcile the differences in raw and in practice which prevail in the military 
courts of request at the thr.ee presidencies, than that of issuing the circular which 
has been approved by the Hon. the President in Council; and his Lordship would 
wait for the returns to that circular before entering into any observations on the 
many points which. are open to discussion. . . 

4· On the present occasion his Lordship has only to remark, with regard. to 
the request of attention to the 4 Geo. 4, c. 81, that this statute is about to 
be repealed and re-enacted, with alterations and amendments; and that, in his 
opinion, a solemn declaration is to be preferred to an oath in the case of a com
missariat officer exercising judicial functions, should au oath be not indispensable 
under the provision of section 57 of the "above-mentioned statute, which directs 
that the members of a court of requests, being Europeans, shall be sworn on the 
Holy Evancrelists. . . 

5· The Governor-general, however, would not, even for the present, take leave of 
the subject without gratefully acknowledging the soundness of the views and the. 
laborious attention with which the fourth member of the Council has pointed out 
and endeavoured to overcome the difficulties of the proposed Act. 

6. The original papers received with your letter, No. 320, are herewith returned. 
. · . I have, &c. · 
Simlah, 4 July 183g. (signed) T. [J. Maddock, 

Officiating Secretary to the Qovernment of India, 
wi~h the Governor-General. 

-.,.---------~. . 
MINUTE by the Right Hon. the Governor-general. 

IN this paper I will apply.myself as directly and as briefly as I can to the five 
points most deserving of consideration, wliich have been enumerated by Mr. Amos 
in hid\finute of t8th April18jg. • · · 

X..gis.Cono. 
12 August 1S39. 

No. 39· 

Legislative. 

. . 

Legis. Cons. 
u August 1839. 

No. 40. 
Enclosure. 

1. Hard Labour on the Roads in Irons.-I think that whilst the propriety of J.t>gislative. 
at all allowing this description of punishment is in doubt and under. discussion; 
the fixing it by enactment as the soldier's sentence would not be justifie9. A sen-
tence simply to " hard labour" will inc)ude '.' hard labour in irons on the roads, ·• 
if the present system should continue, and it should be determined that such shall 
be the execution of the judgment. On the other band, if any other punishment 
shall, in consequence of the Report of the Prison Discipline Committee, be substi-
tuted for labour on the roads, it is only likely to be more certain and severe, and 
to carry with it as much terror to the soldier as to other descriptions of culprits. 
In the meantime, it seems to be generally the opinion of the government that, 

though 

t; Letter, No. 324, dated 20th May 1839, with enclosure, on the subject of the enactment of articles 
cl war for the discipline of the native army. Letter, No. 320, dated 20th May 183g, on the subject 
vf a proposed enactment for the better admi~istratinn of justice in military courts of request, in all 
the three presidencies of Bengal, Madras, and Bombay, with enclosures. 

585' • R 
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;\i'o.II.-Part2. h d 1 d . ht t t b Articles of War. though punishment on the roads s oul be regu ate , 1t oug no o eat present 

• 

discontinued. 

2. De beue esse Depositions.-! would not willingly admit on a court martial 
any rule of evide~ce which i~ repudiated in our. ordinary. courts .of justice, and I 
think that the tnal of a pnsoner could not wtth propnety be mfluenced by the 
force of depositions not taken in his presenc~, exc.ept indeed a depo.si!ion ~y one 
in articulo morti.;, · or such as would be admitted m the usual admmtstrauon of 
the law. I should not, however, object to an exception from this rule in the case 
which is laid down in the Madras Order of November 1830 on this subject, 
namely, where the attendance of a witness whose evidence is thought by the pri
soner to be important to his defence cannot be obtained without great inconvenience 
and expense, and where, with the consent of all parties, an examination de bene 
esse is held before a justice of pc~ce. · . 

3· EJ:ecution cif the Sentence if Death.-! lean to the opinion that it would be 
best not to specify in this law what shall be the mo~e of inflic.ting .capital punish
ment. The shootin" a soldier by the muskets of l~ts compamons Js repugnant to 
native feeling, and the blowing him from a cannon's. mouth is as repugnant to 
En"'lish feelinrr, I should think it the duty of the court to select the n10de of 
exc~ution whi~h is not marked by needless inhumanity, and which is most national, 
and this would soon be regulated by practice. If possible, I 1yould g!adly avoid 
an unprofitable and painful discussion, and would not attempt to define upon the 
face of the la1v what that mode should be. · 

4· Flogging.-Corporal P!lnishment in the native armies of Indi.a has uow been 
for more than four years di~continued, under a general order, but tt has not been 
abolished by law, and the articles of war, as published for general information,' 
would, in case of their enactment, have the effect of a legal abolition. It has 
been doubted whether this is expedient without further information; and the recom
mendation is made, that statements be called for from select military authorities in 
the three presidencies of the results of. the abolition of flogging, and for opinion 

'upon what would be the effect either of a legal perpetuation, or a rescission of the 
order by which it was abolished. I think that the order in question was ill-advised, 
and I very much regret that it ever was issued. I have, however, an extreme dis
like to the support of military discipline by the inHiction of corporal punitihment; 
but whil~t I could earnestly have wished to see this description of punishme~t gra
dually disused, .I see that its abrupt and complete abolition bas been, and cannot 
but yet be, a source of difficulty and embarrassment. At the same time I think 
that the measure is one from which there is no return, and that it is far .wiser that 
the attention of every ()fficer should be directed to the !.Jest means of maintaining 
discipline without the inHiction or the terror OI corporal punishment, than that 
men's minds should be agitated by the contemplation of a possibility of its revival. 
I attach very iittle importance to the imperfect form in, which the abolition was 
accomplished; as, if the question were of the revival of the punishment, it would 
make but little difference, after four years of suspension, whether this were done 
by the rescission of an order, or by the repeal of. a law. Either would equally 
mark a complete change of purpose on the part of the government in a matter 
materially affecting the condition of the soldiery. I am aware that the Com
mander-in-chief of the presidency of Fort St. George has expre8sed an opinion 
that the auolition of. corporal punishment has been productive of the worst conse-
9uences to' the discipline of the native army under his charge, and that the sooner 
Jt can be restored the better; but I am satisfied that this has not been the case 
in the presidency of Bengal. I share niost strongly in the doubts recorded by 
Colonel 1\Iorison as to whether the order could be safely or wisely retracted here, 
and as far as my observation and general report have· enabled me to form a j udg
me~t, I am, wi,th Sir William Casement, of opinion that the restoration of the 
puntshment would, if adopted, be found (while it is in our power to provide ano
thel· powerfully-deterring penalty for misconduct) to be hurtful to the best interests 
of the service. During the last four years from 40,000 to so,ooo recruits must 
lmv~ entered an army in which; by an avowed act of the government, corporal 
}lU~tsh!D~nt had ceased to elj:ist; and I am satisfied that no such report as that 
wlllch 1t IS proposed to call for would justify the government in rescinding this 
Act; I would dcpr.ecate, the~efo~e, any f~rther agitation _of the question, and 
would recommend, 1f the Legislative Counctl should be dectded upon not passin.g 

" Ill 



INDIAN LAW COMMISSIONERS. '27 

• · fi h fi f b · 1 · cd _, No.II.--Part2. m tts present orm t e rst part o num ~r 72 m t lC pnnt uraft of articles, by Articles of War. 
which it is enacted, that no court martial shall sentence any non-commissioned 
officer or soldier to be flogged, that either the suggestion which has been thrown 
out by Mr . .Amos, in his l\linute of January 4th, far altogether omitting the clause 
in question fl'Om the Act should be aciopted, or, if the member of Council should 
entertain a decided repugnance even to this proceeding, that then, as the on! v 
course that seems open to us, nothing more be done than that these papers be 
submitted to the Honourable Court, or to the Secret Committee, fot· their 
decision. 

5· Christian Amenability.-! am always pleased, wherever it is possible, to avoid 
legislation upon subjects on which warm and sensitive feelings are entertained, and 
shall be glad if it should be found practicable to exempt Christians in the native 
army from corporal punishment 'by a circular from the .Commander-in-chief. I 
have uniformly, however, Ipaintained the opinion that Christians in the native 
army, though tried by European courts martial, were only subject to the punish
ment of the army to which th.ey were attached. 

Simla, 26 June 1839. (signed) Auckland. 

(True copy.) 

(signed) T. II. Jl,faddock, 
Officiating Secretary to the Government of India, 

with the Governor-general. . . 

MINU'l'E by the Honourable T. C. Robertson, Esq.; dated 26 July 1839. 

I HAvE a few brief remarks to record on eacli of the points touched upon by 
his Lordship the Governor-general, in his Minute of the 26th June. 

1. Hard Labour in Irons on the Road.-That we shall ever find any effectual 
substitute for this punishment I myself think most im'probable; at all events, it 
must continue in force uutil penitentiaries are built, which, upon the scale contem
plated, will be a work of so many· years, that we may salely h:ave the remote 
period of the possible introduction of any neiv system of prison discipline, con
nected with its completion, out. of our calculatlon in legislating upon the questio11 
before us. · · 

But the point to which I would dra~ attention is the necessity for empowerin" 
regimental courts martial to sentence, in some cases, to limited periods of imp.-isim~ 
ment. with labour. I have now got the proceetlings of a court of that class before 
me,· in which a sepoy, convicted of theft and insubordination, is sentenced to be
dismissed from the service. I cannot comprehend why, if general courts may 
sentence to long period~, regimental courts should not be allowed to sentence to 
brief periods of imprisonment, with or without labour. 

2. • De bene esse Depositions.-'I"he proposition which I ventured to submit on 
this head was hazarded on no light authority. I find the necessity of admittin" 
such depositions in p1:oof urged in the strongest terms, and with the most con~ 
vincing reasoning, by the Duke of Wellington, in a letter that may be found ne:u
the beginning of the fifth volume of his re~ently published despatches. 

One of a detachment passing through a village comtnits a crime, and passes on 
through a ·<;ountry where all civil power is ~haken or suspended by military 
operations. On reaching his regiment, perhaps many hundred miles from the 
scene of his crime, he jg for the first tirile called to account. The evidence of his 
comrades may go far to prove his guilt, but that of the sufferers by his violence 
or rapacity may be wanting. These may, and most probably wiil be, the weak, 
either by sex or age, who cannot traverse a disturbed country, and therefore, their 
written depositions being absolutely rejected, instead of being cautiously received, 
the offender escapes, and more outrages of course ensue. 1 do not think that the 
cause of eiiher justice or humanity i; served by such scrup!Jlosity under such cir
cumstances, and it is only under such circumstances that these depositions are pro
posed to be rendered admissible. 

3· Execution if Sentence rif Death.-! still awee with Sir Williani Casement, 
that the sentence !lad better be enjoined, in all cases, to be that of " hanging by 
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of exccu t ion. • , 

· 4· Flogging.-! have before stated what the information is that I require upon 
this point, and the mode in which I propose that it should be obtained •. · . 

The objections to repairing what. a.ll admit t~ have been a~ 'error ani not self
evident; and I know no way of attammg to a fa1r comprehensiOn of the degree of 
weight that should attach to then1 but that which I have sugge~ted. . As, without 
that information, safe legislation seems impossible, the best course we can pursue 
is, as proposed by his Lordship, to 1·efer the whole question to the authorities in 
England. · · · , · · · · 

' T ; 

5· Christian Amcnabi/ity.-.1 entirely· concur in his Lordship's rem arb upon 
this part of the question. • . · 

(signed) 
• 

T. C. Robertson. 
' 

1\JINUTE by the Honourable IV. IV. Bird, Esq.; dated 27th July 1839·! 

TuE proposal to submit the whole of the papers for the decision of the Honour
able the Court of Directors appears to me to be judicious, as, besides the abolition 
of flogging, there are several points on which a difference of opinion. exists; and 

·it was even doubted bv the late President of the Council whether, considering the 
different usages at the three presidencies, it would not be advisable to forego the 
advantages, whatever they might be, of a general code, and leave the discipline of 
the native armies respectively to be conducted, under the code belonging to each, 
in the mode to which they had been accustomed. . · · • 

Since the subjec~ was last under· discussion, we have seen the consequences of 
the abolition in question exemplified by the army· beyond the Indus in a mode cal. 
culated to raise much doubt of its expediency. From the general orders of his 
Excellency the Commander-in-chief, dated Candahar, the 3d ultimo, it appears 
that a sepoy attached to the env'oy and minister was brought to ·trial before a 
nath·e general court martial for insubordination, and sentenced to imprisonment 
with hard labour for a period of two yean, to . undergo which it was necessary to 
order him to be detained as a prisoner until an, opportunity should offer of sending 
him under an escort to Loodhiana, where ·be was to be delivered to the political 
agent for the purpo3e of suffering the punishment awarded him. 

Such a procedure may be left to speak for itself; however well the system may 
w_ork within our own provinces, it is· quite clear that beyond the frontiers, and 
especially in an enemy's country, it must be attended with great inconveniences. 

(signed) TV. TV. Bird • 

. ' ' . 
MINUTE by the Honourable Sir William Casement. 

. HAVING ~!ready s~bmitted, whil~ military secreta;y, to the. consideratio~ of 
Government such observations as occurred to me on the principal points, to whicb 
att.e~tion is now ':'ore particularly .drawn, I need not on this occasion recapitulate 
op1mons from wluclJ, as a member of the government, I find no reason to dissent, 
but I embrace this opportunity to record a few remarks called forth by the Minutes 
wl1ich have preceded mine. . • . . . . · 

1. liard Labour in Irons on tile Roads.-However desirable it appeared to me 
to insert this particular designation of punishment in the articles of war, I am now 
quite willing to acquiesce in the opinions expressed bv the Governor-"'eneral, and 
in Mr. Amos's Minute of the 18th of April last, that the words "h~rd labour" 
migl!t suffice for the terms of sentence. I am led to this conclusion by the con
sideration stated on this point in Mr. Robertson's Minute; for, as the actual inflic
tion of labour on tl!e roads in irons is not upparcntly likely to be abandoned for at 
least a considerable period, it will be resorted to for the punishment of military de
linquents, even u!1der the le.ss definite terms of sentence proposed to be adopted. 

1 fully concur m the sentuuents expressed by Mr. ltouertson as to the necessity 
of fmpowering courts martial to sentence to imprisonment with labour. At present 

there 
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there is no more authority for such a sentence being awarded by a native rreneral Artidca of War. 
court martial than there is for the exercise of similar power by inferior courts mar-
tial; and with the powerful argument we have before us of the necessity and 
efficacy of this description of punishment, deducible from the continual resort to 
it by native general courts martial for some time past, with no other sanction than 
the confirmation of sentence by the Commander-in· chief, there can be no doubt 
,that n limited. recourse to the same punishment by inferior native courts martial 
would operate with the be~t effect on the discipline of the army. 

As it appears probable that the promulgation of the articles of war will be post
poned for a considerable time, I very earnestly unite with 1\Jr: Robertson in 
attracting immediate attention to this subject, with a view to the enactment of a 
legislative measure empowering all native courts martial to sentence military per
sons to imprisonment with labour, for the offences for which in the proposed code 
of articles they are made liable to be so sentenced, making the same distinction 
which prevails in the code between the powers of general and inferior courts 
martial. 

I can· anticipate no objection to this enactment, because the punishment of 
imprisonment with labour is one upon which there is no difference of opinion, the 
terms in which it shall be designated being the sole question regarding it ; and 
there will be no practical inconvenience in it, because such au enactment now 
promulgated, would be confirmed, not set aside, by the superseding authority of 
the code of articles whenever· it should :be legalized; while. in the meantime the 
·ends of discipline ·would be most efFectually answered by: the measure, and the 
.want of the power of corporal. punishment would be more speedily shown to be 

im~~\~1~~~t ad~erting t~, the .seco~d ~~d thi~d tbpics, upon. ~hich my opi~ic~s '~re 
unchanged, I rass on to the fourth topic, the punishment . of flogging, regarding 

·which, while take this opportunity .of reiteratin& my already expressed opinions, 
- I beg to remark, that the case in the army of the .Lndus (a solitary one,: I believe, 

since the army crossed that river), to which Mr. Bird in .his .Minute refers, bas 
made upon my mind an impression very different from that which has operated 
upon his •. That in certain situations, especially in such as that now occupied by 
the army of the Indus, difficulties will occasionally interfere with the immediate 
carrying into effect of a s~ntence of ill'\prisonment with labour, is undeniable; but 
means may be emergently devised, or opportunity may be at no distant period 
presented, for readily effectuating such a· sentence, and' at any· rate .it is greatly 
preferable to undergo some portion of unavoidable difficulty, such as: the case in 
question brings to view, rather than summarily to get rid of that difficulty by the 
introduction of corporal punishment,. which, once re-established, will go far to 
undo the important advantages which it appears to me its abolition has secured to 
us. The difficulties occurring under tge existing state of the law are not to be 
compared with those which would immediately flow in upon us with the re-intro
duction of corporal punishment. 1 say immediately, because, if there be any 
foundation for tbc strong impression on my mind that we are indebted to the 
abolition of the lash for the recent addition to the tlower•of our native army, in • 
the late augmentations, the restoration of flogging would not only create extensh·e 
disgust with our service, but its subsequent discontinuance, should that measure 
come eventually to be found expedient, would supply no remedy for the evil 
intermediately introduced, because the· vacillation in the conduct of government 
·thus exhibited, would render its future proceedings justly open to· distrust and 
apprehension. · ' 

As far as my information extends, the conduct of the army of the ·Indus sho11 s 
most forcibly that there is no necessity for restoring the power of corporal puni>h
ment. Never was discipline more pcrfec~ than 11ll the accounts which I have 
heard concur in representing it to be in that army, and yet the lash does.not exist 
there; and although I am willing to allow that a substitute for corporal punish
ment has been greatly needed in the three presidencies, as regards the repression 
of minor offences, I report that, in my opin1on, an imroe<J.iate legislative measure 
such as I have before noticed, would be an effectual and a most convenient means 
~f supplying that deficiency. 

I cannot close these remarl\s without expressing my 1·rgrct at the prospect of 
further delay by transmitting the articles of war for the consideration of the 
Honourable the Court of Directors. It has been rc;peatedly declared by tlwsc 
most conversant with the subject, and nc\·er has it been dissented from lJy any 
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one, that an urgent necessity exists for the pro.mulgation of articles of war for the. 
"dvernment of the native army; and yet, at tins late date, after an unusually pro
rractcd -period of discussion, it is proposed to await the instructions of the Honour
able Court previous to their enactment. In my opinion, every additional delay is 
an additional injury to the service, and believing that we are· now in possession of 
all necessary means for adapting the code to the purposes for which it has been 
compiled, I feel reluctantly constrained to record my dissent from the proposed 
reference. 

Articles of War. 

. 
Legis. Cons. 

12 August 1839. 
No.4+. 

Articles 'of War. 

Calcutta, 2g July 1839 . 
(signed) W m. Casement. 

MINUTE by the Honourable A. Amos, ·Esq.; dated 31 July 1839. 

1. Hard Labour in Irons on'tlte Roads.-1 have before written fully upo~ this 
subject. This point may be considered as disposed of. ·The difference which 
existed was not as to the infliction of the punishment, but as to its insertion (unne
cessary in a legal point of view) in the articles of war. Its insertion is no longer 

·pressed. · · ' 

2. De bene esse Depositions.-This is a subordinate point, ,not hitherto noticed 
in any articles of war, and applicable only under pecu~iar circumstances. I still 
continue to think that evidence which has not been subjected to the test of cross
examination (leaving out of 'consideration other defects) is, generally speaking," 
worse than no evidence at all.· It may be observed that . the best-intentioned 
witnesses are constantly substituting their own reasonings, and what ~bey have 
heard, for their own knowledge. As to dying declarations, noticed by Lord Auck
.Jand, they have been losing ground. very much. of late in England, and are now 
.confined to cases of murder, where the subject of the declaratioq are the circum-
stances of the murder. . . . · . . 

. ' 
3· Specification of the Punishment of Death.-! am inclined to modify my 

former opinion, which was doub.tfully expressed, and to coincide with Lord Auck
land, especially as, I presume, uniformity of practice could be insured ·by a 
general order. 

4· Christian Amenability.-This point seems to be disposed of by having 
.recourse to a circular order. 1 conceive the difficulty is not that pointed out by 
Lord Auckland, but that it consists in the fact that. some Europeans at least 
attached to the native army must be subject to the articles of war provided by 
English statute for European soldiers in the service of the Honourable Company, 
and with which we are precluded from interfering; and that it may involve some 
of the nicest questions of Indian law to determine whether we can affect by 
our articles any and what descriptions of Europeans by birth or descent. It has 
been thought the safest course to subject all European Christians by birth or 
descent, some of th~m being already in. that predicament, to the Europeail articles; 
but as this ·would subject them· to flogging, to remedy the anomaly by a circular 
~~ : 

• 
5· Flogging.-' I could have wished that a medium course had been taken, by . 

keeping the 'power in suspense, providing by the articles that it should not exist, 
except ~or such periods and ?n such occasions as ~ove.rnment might by special 

·order d1rect. Under all the Circumstances, and cons1denncr that the last communi
cation from the Court of Directors upon the subject was e~pressed in stron" terms 
of disapprobation at the punishment being suspendeci, I incline to think it the best 
course that the papers should be submitted for the consideration of the borne 
authorities. · . · 

Lastlg.-A new point has been adverted to by Mr. Robertson and General 
C~sement, viz. the p~q,Pri~ty of.~mpon-ering re~imen!al courts martial to imprison 
w1th hard -labour. I Ius 1s prov1ded for by the i2tl A1·ticle. I will prepare a 
draft Act, upon which the expediency of intermediate legislation may be dis
cussed. 

(signed) A. Amos . 

• 
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:MILITARY COURTS OF REQUEST. 

Proposed Modification in Hegulation VII. of 1832, Madras Code. 

• (No. 140.) 

From J. C. C. Sutherland, Esq.• Secretary to the Indian Law Commission, to 
R. D. llfangles, Esq. Officiatin~t Secretary to the Government of India, Legis
lative Department; dated 15th June 1838. 

Sir, 
'WITH reference to the papers noted in the margin • on the subject of certain 

proposed modifications in Regulation VII. of 1832 of the Madras Code, I am 
directed by the Indian Law Commissioners to request that you will submit the 
.following observations and recommendations to the consideration of the Honourable 
the President in Council. 

2. The first communication contains several suggestions of his Excellency the 
late Commander-in-chief at Madras; these the Law· Commissioners propose 
to notice successively, following generally the ·order in which they are there 
arran~ed. 

3· First, in consequence of misapprehensions existing on the part of com
manding officers as to the authority meant to be vested in them by sections 3 & 4 
of Regulation VII.' of 1832: it is suggested that the police powers intended to be 
conferred on officers commanding at military bazaar stations, and under theiL· 
orders, in the senior commissariat officer at such stations, or other officer specially 
appointed by goverl)ment, be precisely defined by law ; that the officer in charge 
of the police at such stations· should be declared e:r officio coroner within the 
military limits; and that rules should be laid down regarding the constitution of 
the juries, the· summoning and swearing of the jurors, and the administering 
of oaths to witnesses on the occasions of inquests held before him ; and also for 
regulating the proceedings of military courts of inquiry beyond the frontier in 
like cases. It does not appear from the papers· before the Commissioner.~ that 
the inconveniences nhich have been felt from the want of more specific rules on 
the points above adverted to are so great a8 to call for special legislation for the 
purpose of remedying them ; and the Commissioners are therefore of opinion that 
the full consideration of these suggestions may be most conveniently postponed to 
the general revision of the police regulations of the several presidencies. 

4. Secondly, with reference to 'the abolition of corporal punishment in the 
native army by order of the Supreme Government, it is suggested that imprisonment· 
for a term not exceeding one month be substituted for the corporar punishment 
authorised by sections J 5 and 16 of the Regulation in question, in combination with 
imprisonment in aggravated cases. The Commissioners have already had before 
them the draft of an Act for the abolition of corporal punishment generally in the 
criminal courts under the Madras Presidency, which was transmitted for their 
consideration with Mr. Macnaghten's letter of the 7th September 1835, and on 
this subject it is only necessary to refer you to the remarks contained in para
graphs 2, 3, and 4, of my reply to that letter, dated' the 14th September 1837. 

5· Thirdly, it is suggested that the extension of Article 7, sec. 12, of the 
articles of war for the native troops, by clause 1, sec. 21, of Regulation VII., 1832, 
should be made applicable to actions of debt not exceeding 400 rupees against 
native commissioned officers who are not included in the military classes specified in 

sec. 

• 1. 1\lr, Macnaghten'a Letter to the address of Mr. Millett, dated the 21st December 1835 
(No. 85), am\ tbe first packet enclosed therewith. 

2. Mr. 1\Jacnagbten's Le!ter to the address ot" Mr. 1\Iillett, dated the lgth December 183G (No. 
369), and the third packet enclosed therewith. · 

3· 1\Ir. Macnaghtcn's Letter to my address, dated the 8th May 1837 (No. 129), and the papers 
enclosed thorewith. 
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Military Courts sec. 13 of that Regulation. In this recommendation the aw ommiss10neu 

of Request. entirely concur. . 
6. Fourthly, it is proposed to declare· expressly that the restrictive provisions 

• of clause 2, sec. 21, apply to all punchayets assembled under the Regulation, and 
to courts martial held under clause 3, sec. 42, of the same. Many illegal awards, 
it is added, have already occurred from the want of such ~xplanatory clause. 

The Commissioners presume that this recommendation, in so far at least as 
punchayets and courts martial assembled under sec. · 42 of the Regulation are . 
concerned, was founded on former constructions of the Sudder Adawlut, wherein 
it was held that the provisions of sec. 42, were subject to the restrictive clause 
referred to. But by a late interpretation of the Sudder Court, • those constructions 
have been overruled, and it is now determined that the suits mentioned in clause 2, 
sec. 21, are not excluded from the cognizance. of punchaycts and courts martial 
assembled under sec. 42. . The Law Commissimiers consider the law as settled by 
the latter interpretation as the most expedient. . . · . ' 

The Commissioners do not perceive that the Sudder Adawlut have ever ruled 
that any description of suits for sums of money or other personal property are 
excluded from the cognizance of punchayets assembled under the authority·of 
sec. 24, by reason of anything contained in .clause 2, sec. 21, of the Regulation;. 
and if this be so, the Law Commissioners do not find any necessity for the proposed, 
explanation of this section. • 

7· Fifthly, it is proposed that the restrictive provisions of section 32, limiting the· 
award of interest to ·12 per cent., should be made applicable. to punchayets and 
courts martial held under the special provisions of sec. 4~. ; · . 

In this suggestion the Commissioners cannot concur. They are of opinion that,; 
as a general rule, the party liable should be bound . to pay the amount of -interest: 
he may have agreed to pay, though more than 12 per cent., and that in cases 
where no specific rate may have been stipulated for, the amoutlt of interest to be' 
awarded should be regulated by the rate usQally paid in transactions pf a like•· 
nature. · ' · • . · · ,· .-,: 

-8. Sixthly, it is proposed to declare expressly that land or other real prope~ty . · 
cannot be seized or sold in . satisfaction of the awards of punchayets or courts • 
martial ass.e~bled u?~er ~is Regulation o~ the articles of war for the native' troops, · 
for the declSlon of civll smts. · · · . ' · 

From this suggestion also the Commissioners see reason to dissent. It appears 
to them that a debtor's property, both real and personal, should be liable to he 
sold in satisfaction of any decree or award passed by a regularly. constituted co"urt 
or other competent authority; provision being made that all attachments and sales 
be effected thro.ugh the court within the local jurisdiction of which the property· 
may be or be Situated. · 
· g. Seventhly, it is observed, that by clause 3, sec." 4~, of the Regulation, cou1·ts. 
martial may, under certain circumstances, be. assembled for the decision of Civil. 
suits to any amount; but that as the law now stands, the debtor, in default of 
payment, can only be dealt with in the manner prescribed by, article 7, sec. 12·, ·of. . 
the articles of war for the native troops, regulating the procedure for givinD" effect' 
to the awards of courts martial held for the decision of civil suits to a limited. 
amount. 1 t is suggested therefore, that the concluding provisio'n of section 33 of. 
the Regulation, which, according to a decision of the' Sudder Adawlut, applies to: 
the proceeding_s of punchayets only, shoul~ be JI?oade applicab,le to the proceedings 
of courts marual held under clause 3, sec. 42. · 

In this 1·ecouimendation,' as far as it goes, the Commissioners entirely concur · 
but, as observed iu the preceding paragraph, they would extend the rule to ali. 
decrees of military courts and authorities. · From the general terms employed in 
the proviso in clause 1, sec. 33, of the Regulation, they conclude 'tnat both real. 
and personal property are liable to be sold by the zillah jud<>"e in satisfaction of the · 
award of a punchayet, b · 

to. Eighthly,. 

• See letter from the '!'1-~gistrar of the Sudder Adawlut to the Officiating Secretary to Government 
vf Fort St. George, J ud•c•al Department, dated 12th June 1834. 

Extract from the pr~ceeciings of the Suddcr Adnw lut, under date the 7th August 1834, and 
Letter from the lleg•strar of the Sudder Adawlut to the Chief Secretary to the Government of Fo1·t. 

St. George, dated the 28th December 1836, enclosed with Mr. l\Iacnaghten's r.etter of the 8th M . 
J837(No. 129). . ay 
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1 o. Eighthly, the Sudder Auawlut having ruled, that in cases where a charrre of Military Court• 
partiality may be preferred against a punchayet, and a court martial be there~pon ofRequest. 
assembled, under clause 3. sec. 42 of the Regulation, the court is in the first instance 
to investigate the charge of partiality, anu upon such being establi5bed to the satis-
faction of the court, then to try, decide, and determine the suit; it is suggested 
that this preliminary investigation should be clearly directed and made prescriptive 
by the Regulation itself. To this suggestion the court of Sudder Adawlut have 
added an0ther, viz. that it may be further enacted that if the party fails in estab-
lishing the charge of partiality, the award of the puncliayet is not to Le disturbed. 
The Commissioners think that these proposed additions to the present law mav be 
made with advantage. · • 

1 1. Lastly, His Excellency the Comnuinder-in-chief observes, that the Sudder 
Adawlut have decided that there is not any authority empowered to revise the 
proceedings of military courts held for the decision of civil suits, under Regulation 
VII. 1832, or the articles of war for the native troops, and that much evil 
assurt'dly arises from the consequent neces5ity of carrying into effect awards which 
are manifestly unjust; he submit~, therefore, whether the proceedings of such 
courts should not be held subject to revision, and dependant upon the confirmation 
of the superior officer, in like manner with the proceedings of all other military 
courts whatsoever. At the same tirne his Excellency suggested that, previously to 
·deciding' this point, it might be desirable to obtain the opinion of the Advocate
general as to the position of military courts of request held under the provisions 
of sec. 57; 4 Geo. 4, c. 81, for the cognizance of actions of debt against 
European officers and, soldiers; as in the event of the awards of such courts being 
understood to be final,,and independent of revision and confirmation, it might not 
be right to make a different provision by regulation for the procedure of courts in 
suits where the defeqdant is a native of India. 

It appears from the letter of the H.egister of the Sudder Court to the Chief 
Secretary to Government, dated the 21st October 1835, that the above question 
was accordingly referred to the Advocate-general, who in reply stated his opinion 
that the decisions of military courts of request,· held under sec. 57 of 4 Geo. 4, 
·c. 8!, are final, and not subject to revision. · · 
: This opinion, the Sudder C0urt observe, confi~ms the correctness of their own 
construction of Sec. 33• Regulation VII. 1832, viz. That under the law as it 
now stands; the duties of the convening officer are purely executive; 'that he may 
on his own responsiLility· refuse to execute, but that he cannot in any way interfere 

·with thejudument, and can neither order a revision nor a new trial. . 
As a gem;;al rule, the Commissioners deem it of great i~portance that every 

decision of a court of first resort should be open to revision before a superior 
court of appeal; but with reference to the peculiar constitution of the military 
courts under· the articles of war for the native army, and the provisions of Regu
lation VII. 1832, th~y are not prepared to recommend an appeal from their juclg
'rnents'in Civil suits, to the commanding offi~er, or render those judgments depend
'ant on his ·confirmation ; ·and they are also inclined to attach some wei~ht to the 
consideration of maintaining an uniformity of procedure in the above courts, and 
th()se established by the Act 4 Geo. 4 c. 81. 

12. The Second communication under reply relates to certain resolutions passed 
by the government of .Fort St. George, on the 13th August 18,)3, ·and approved 
by the· Honourable Court of Directors, in a despatch dated the 30th September 
.1835· 

13. By the first resolution it. was determined that a criminal sentence duly passed 
and confirmed by the constituted military authorities, under the provisions of 
Regulation VII. 1832, cannot be modified or mitigated by any authority !Jut that 
of governm~nt, and it was considered sufficient to declare this by a general order, 
directing that a reference Le made to government whenever the officer hy whom a 
sentence had been passed or confirmed under Regulation VII. 1832, deemed it . 

. proper that it should be modified or mitigated, stating the alteration which was 
considered requisite. The Commissioners have no remarks to offer on this subject. 
The power of remitting any punishment, either wholly or in part, is understood to 
be inherent in the government, and there does not seem to b~ required any legisla
tive provision for regulating the manner in "hich it shall be exercised. 

14. The second resolution is to the efiect, that when a military court or a 
punchayet assembled by the officer in charge of the police,' may exceed their 
jurisrliction, a summary appeal should be allowed to the zillah judge, who should 
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be authorised, upon recei~ing such an appeal, to require the o~cer in c~arge of the 
police to stay tlle execution of the decree or award. complamed agai_nst, ~nd to 
forward a copy of it to him, and if he ~ho?ld be satisfied, u~on consider.all?n _of 
the decree or award, thafthe matter adJudicated was not subJect to the JUTISdtc
tion of the court or punchayet, to pass an order quashing the proceedings. The 
Commissioners entirely concur in the propriety of providing an appeal of the 
nature above described. 

15. The third communication relates to the question whether, with reference to 
Clause 2, Sec. 21, Regnlation VII. 1832, military courts and punchayets, 
assembled under sec. 42 of the same, could take cognizance of claims to real 
property situated in cantonments beyond the frontier. The circumstances given 
by the Sudder Adawlut on this subject have already been adverted to in para. 6 of 
this letter, and the question has now been' determined in the affirmative. . ' 

The Commissioners are of opinion that cases involving the right to real property, 
situated in British cantonments beyond the frontier, and generally in British. can
tonments in provinces, where no British civil courts may have been established, 
should be cognizable by military courts, and they think that courts of the nature of 
those specified in Clause 3, Sec. 42, of Regulation VII. 1832, of the Madras 
code, would he well qualified to decide such suits. · · 

16. In conclusion, I am directed to observe that although from the tenor of the 
references under reply, the Commissioners were led to inter that it was the inten
tion of government that the subjects of them should be taken up in their due 
course in the general revision of those branches of the Ia w with which they are 
connected, they have yet been induced to submit their opinions on most of the 
points treated of, from a knowledge that a draft of. new articles of war for the 
native troops, including rules for military courts of request; is now under the con
sideration of government. That draft it will be recollected, was referred· to the 
Law Commission, and returned to you with. my letter of the 12th January last, 
and on the 12th of February I had the honour of communicating some additional 
remarks on the same subject, The Commissioners, however, would wish it to be 
understood, that the opinions which they now suhmit on the several points discussed, 
have been formed with reference to the .law as it now exists under the Madras 
presidency, and that they reserve their sentiments on the general principles of that 
law, to a future and more comprehensive examination of its merits •. 

Indian Law Commission, 
15June1838. 

(No. 26gB.) 

I have, &c. . 
(signed) J. C. C. S~therland, 

Secretary •. 

From J. T/wmason, Esq. Officiating Secretary to the Governor-general, N. W. P. 
to T. H. Maddock. Esq. Officiating Secretary to the Government of India, 
Legislative Department, Fort William. · · 

Sir, . 
h being understood that the construction of the military court of request 

is now under the consideration of the Honourable the President in Council, ia 
the Legislative Department, I am directed by the Right honourable the Gover. 
nor-general to transmit the copy of a petition from Mr. J. Rawlins, a resident 
at Agra, for such attention as the general points noticed in it may be consi
dered to deserve. 

I have, &c. 

Simla, 13 October 1838. 
(signed) J. Thomason, 

Offig SecY to the Governor-general N. W. P. 

To his Excellency the Right honourable Lord Auckland, Governor-general of 
British India, &c. &c. &c. 

The Petition of John Rawlins, 
1\fost humbly showeth, · · 

THAT your Lordship's petitioner (a clerk or writer by occupation, and at pre
sent a resident of Agra, in which station he has resided for years, in the city, 

. only 
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1 · II · · b'd' · th ·1· No. III.-Part 1 on y occaswna y as a VISitor, a 1 mg m e m1 1tary cantonments amon(l'st his M•'l'tn c · 
I · d r • d d • ] d d . o • ry om·ts re atwns an men s, an possessmg some an e property m both the civil of Request. 

and military jurisdictions; in the latter in the range of the old Sudder bazaar 
adjoining the city), had, on the 4th of the present month of September, while 
residing at Boileau Gunge, in the suburbs of the city and zillah of Agra, within 
the bounds of the civil jurisdiction, a summons served on him by an orderly 
sepoy, directing him to appear before a military court of request, to defend 
a complaint -laid against him, and which would assemble the next day at 10 
o'clock, A.M., at Colonel Buckley, the president's quarters. The summons was Vid• No. 1. 

signed by Ensign Nation, as adjutant of the week. 
Your Excellency's petitioner begs to state, that after being served with 

the summons, he wrote on a paper presented to him by the orderly for signing 
the receipt and delivery of the said Stimmons, that he was a resident of the 
civil lines, and therefore not amenable to a military court; notwithstanding 
which, the said court decreed the suit e.r parte against your petitioner, because No. 2, 

he did not appear to defend the suit. 
Your Lordship will be graciously pleased to consider the subjects now laid 

before your Excellency's notice by your Lordship's petitioner, and which he 
engages himself to prove, if required. · · . 

Your Excellency's petitioner begs leave most humbly to state, that he know
ingly and wilfully did not attend the said court, as he was beyond the sphere 
of its control, and subject to the civil law courts, whither, if summoned, he 
would have gladly appeared. It is not barely having the case decreed against 
him, that has induced him to obtrude on your Lordship's notice, but its subse
quent effect, as the peons of the military authorities, under Captain Ramsay, 
the superintendent of the military police, are at present on the look-out after 
your Lordship's petitioner to seize him, in order that the award of the mili
tary court may be enforced. While your Lordship's petitioner remains withilt 
the civil lines, he is beyond their control, but as the system of laying perdue 
is not only both repugnant and hateful to his ideas )llld feelings, but likewise -a 
tacit acknowledgment of the power of the said court over him, he feels himself 
constrained to represent the case for· your· Lordship's consideration, as, should 
any occasion call him within the verge of the military lines, he would be arrested; 
and though after justice might be done him, the disgrace that would be 
inflicted would be indelible. . 

The above is not the first or only instance by which your Lordship's peti
tioner has become a sufferer from the awards of a military tribunal. In the 
month of June last past, when your Excellency's petitioner was a temporary 
resident of the military cantonment, superintending the mercantile business of 
a relation who had gone down to Calcutta, he was most unexpectedly ordered by 
Captain Ramsay, sub-assistant commissary-general, to pay the sum of rupees nine Yide Nos. 3 & 4· 
and four annas; being the amount of two awards of the same military court of 
request decreed against him, though at the same time your Lordship's peti-
tioner was totally ignorant of such suits having been laid against him, and also 
by whom, .when, and on what account; and on application to the major of bri-
gade, Captain Maule, the only satisfaction gained was, " that some mistake Virle No.5· 
or inadvertency had occurred in your not being served with a notice;" and with-
out any show of justice, he was obliged either to pay, or abide the alternative 
of having his property seized and sold to make good the award of the court. 
Being obliged nolens 'Volens to pay, he did so, and delivered the money into the 
hands of Captain Ramsay personally, at the same time stating the hardness of 
his case, requesting investigation and fair play, but uselessly. 

To this present moment your petitioner is unaware of the nature of the debt, 
how and 11'hen incurred, and to whom it was due. 

· Your Lordship's petitioner was once served with a summons, after the court 
had sat, but as the plaintiff was fortunately absent, it was thrown out. 

Your Excellency's petitioner does not wish to engross too much of your 
Lordship's valuable time; but in the above cases where else can be obtained 
redress? The civil power, he believes, are precluded from interfering, and so 
are the military, at least it would seem so, as the present Commander·in·chiel; 
when petitiont"d by a merchant at Allahabad, replied that he had no pow~r to 
interfere with the awards of a military court of requests, they being established 
by Act .of Parliament. 

Your petitioner only craves strict and impartial justice may be doled out to 
585. s 2 him, 

• 
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him, as in one case, the court h~we, to say the least, acted heedlessly, in decid- · 
in"' a suit without first ascertainin~· whether the dt!feotlant was liable or amena
bl~ to their authority or not; in tile second one, unjustly, as they did not give 
the defendant an opportunity to defend himself. The last instance speaks for· 
itself and requires no comment. · . 

Your Lordship's petitioner does not wish to enter into a specification of the 
many disagreeable inconveniences a non-military h1dividual is subject to by 
attendance and amenability to the above kind of courts, as they would fill a 
volume; but he cannot refrain from intimating for your Lordship's information,· 
the reason why natives are always so peculiarly eager to comelain before it. The 
reason is simple, it costs nothing, and there is no appeal from its decision, • 
as in the civil court, they would have to purchase stamps, besides other expenses 
incidental to civil suits. 

Your petitioner begs leave to solicit most humbly that your Excellency will 
take his case into consideratio:t, and grant him redress, or some rule be laid. 
down to prevent a further recurrence. of sue!~ applications for justice, as the bene
fit will not only be felt by your Lordship's petitioner, but will extend itself to 
the community at large, who are unwilling to come forward, lest they should not 
obtain redress, and as in duty bound, your Lordship's petitioner will ever pray. · 

Agra, 1g September 1838. 

'(True copy.) 
(signed). John Rarvlins. 

(signed) J. 1'/wmason, 
Offig SecY to the Governor-general, 

N. W. P. 

(No. 285.) 
ExTRACT from the Proceedings of the Honourable the President in. Council in the 

:Military Department, dated 18 June 1838. 

. Run a letter (No. 1483), from the Secretary' to. government, Military: 
Department at Bombay, dated, the 2'i!d ultimo, transmitting. copy of the Regula
tions under which military courts are convened, and their proceedings conducted. 
under that presidency. ' . .. . . 

Ordered, that the foregoing letter from the secretary tQ government. in the 
Military Department at Bombay, and the copy of Reg_ulations.which accompanied 
it, lie tran.sll)jtted in original to. the Legislative Department,, with r.efereQce t(). 
e)( tract' No. 17 from that department, uniter date the lith Novem~edast. . , 

Ordered also, that, th~ original papers be returped to. this department when DG 
long~r required, · . · 

(True extract.) 
(signed) J. Stuart, Lieut.-colonel 

Offig SecY to the Government of India, 
. Military Departme~t. . · 

(No. 1483.-Military Department.) 
From E. M. TVood, Lieutenant-colonel, Secretary to Government, to the 

Officiating Secretary to the Government of India at Fort William •. 

Sir, 
I .A~I directed by the Right honourable the Governor in Council .to acknow

ledge the receipt of your letter of the lith of December last (No. 139) with· 
enclosure, and to transmit to you the accompanying copy of the Re,.ul~tions 
under which military courts of request are convened~ and their pro~eedin,.s 
conducted under this p~esidency, as therein called for. · 0 

I have, &c.· 
(signed) E. M. Wood, Lieut.-colonel, 

Bombay Castle, 'i!2 May 1838. Secretary to Government. 

• If a_gainst Europeans who are no~-military, the magistrate, as justice or the peace, confirms it, 
from which sentence the appeal only lies before the_ Supreme Court, 'Cide 53 Geo. 3, and consequent! 
b~yond the r_cach of a po.or man. .~ven by resol~twns of tS~o, the rivil court will confirm the sam! 
wuhout mqu•ry as LO their amenabJhty or oth<rwJsc, and sell their property to make it good. ' 
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ExTRACT from the Bombay Regulations, No. XXII., A:n. 1827. 

Chapter II. 

Of the Military Court of Request for deciding Civil Actions for Debt, and of 
the J urisdictiou to be exercised by Courts l\Iartial in Criminal Otl'ences. 

No.III.-Parh •. 
Military Courts 

of Requc•t. 

Legis. Cons. 
12 August 183!). 

No. tg. 
Enclosure. 

Section 7, Clause I. 'VHEREVER any of the Company's. forces may be A military court of 
employed beyond the jurisdiction of. the court of request established at the ~equest (the super-

~residency, actions for debt and all personal actions not exceeding four mtendent ofb•-
11 d d (400) B b . . b I . b h zaars occas1ona y un re om ay rupees m amount agamst a person . e ongmg, . ot supplying its place) 

where the suit is instituted, and also when the cause of action arose, to any of ma;v try ceo-tain 
the descriptions stated in section 3, clause 1 of this Regulation shall be cog- actoons for debt. 
nizable before a court of request composed of military officers, and not by the 
ordinary tribunals within the territories subordinate to Bombay ; provided, 
however, that· the superintendent of bazaars, or other staff officer when there is 
no superintendent., may be employed in lieu of the said court, as denoted in 
section 32. · . · 

Clause ~. The. commanding officer of any station or cantonment is authorised How convened 
to convene such courts, which shall be composed (according to the orders of the and composed. 
Commander-in-chief or commanding officer of the forces for the time being, or, 
in the absence of such orders, according to the discretion of the commanding 
officer), either of not less than three European commissioned officers, or of not 
less than three native commissioned officers, with an European commissioned 
officer to superintend and record the proceedings. 

Clause 3. Each member of the court shall take an oath, according to his Its forms of pro
religious tenets, to do impartial justice ; the forms, proceedings, and records, cedure. 
shall be as usual in courts martial/ and. the attendance and evidence of wit·· 
nesses.not subject to military law, shall be procured under the rules contained 
in section 5 of this Regulation. 

Section 8, Clause 1. It shall be compet-ent to the. court, on finding any How the decisions 
debt or damage due, to award execution of the decision, either generally, or by are to be executed. 
directing that the whole or any part of the amount be stopped and paid over to 
the creditor out of any pay or public money which may be coming to the 
debto~ in the current or any future month. 

Clause 2. And if the execution be awarded generally, the amount, if not paid By ~ei•ure and 
forthwith, shall be levied by seizure and public sale of such of .the debtor's sale of effects that 
goods as may be found within the camp, garrison, or cantonment, under a are, 
written order of the commanding officer, grounded. on the judgment of the 
court. 

• 
Clause 3. ·And if sufficient goods be· not so- found, then any which may sub- Or subsequently 

sequently be. found within the said' limits shall be liable ta be seized !!nd sold' as may be in camp. 
above said, in satisfaction of the remainder of the debt or .damage, or any public 
money or sum not exceeding the half-pay accruing to the debtor shall be· B t • 
stopped in liquidation of the said debt or· damage ; and if such debtor shall not Y 

8 
oppages. 

receive pay as an officer or soldier, or from any public ·department, he shall be 
arrested by written order of the •commanding officer, and imprisoned in some 
convenient place within the said limits for: a period of two {2) months, unless Or by Imprison· 
the. amount be sooner paid. ment. 

Presidency Division of the Army, Head-quarters,' Bombay, 16 Na'vember 1827. 

Sir, . . . · 
I HAvE the honour to forward to you, for the consideration of his Excellency 

the Commander-in-chief, a letter, with four accompaniments from Major Roome, 
regarding a court of reque~t held in the 20th regiment native infantry, at 
l3hewndy. 

Having requested of the Judge Advocate-general to favour me "ith his 
opinion on the subject of these papers, I beg leave to hand you also a copy of 
the letter conveying that cfficer's observations on the occasion. 

sss. s 3 As 
• 
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:Military Courts As a doubt e~ists in re<Tard to the law by which courts of this nature are to 
regulate their proceeding~, I beg to ~e favoure~ with in~tructions on this point, 
in order that one uniform mode for tnal and takmg of evidence may be attended 

of Request. 

to in future. . . 
As the parties now concerned have be~n placed .m arrest ~nd put ~n confine

ment in consequence of bein"' char"'ed With the cnme of perJury, which cannot 
' o o, I. b be attached to them I shall direct MaJOr Roome to cause t 1e pnsoners to e 

instantly released, a~d I await sue~ commands as his Excellency may be pleased 
to communicate for my further gmdance. 

I have, &c. 
To the Adj.-gen. of the Army, 

Bombay. 
(signed) D. Leighton, 

Lieut.-col. Comg PrcsY Diva. 

From Vans Kennedy, Esq. Judge Advocate-general, to the Officer co1:1manding 
the Presidency Division of the Army. 

Sir, 
I HAVE the honour of returning the accompanying papers relating to a court 

of request held at Bhewndy,. and beg leave to state for your consideration the 
following remarks on the subJeCt. . · 

No point in English law is more clearly laid down than that in civil actions, 
the' parties in a cause cannot be admitted as witnesses ; for Peake, in his Law 
of Evidence, p. 157, says, "From what has been already said, it may be taken 
as a general rule, that a party in a cause cannot Le examined as a witness, for 
he is in the highest degree interested in it;" and Phillipps, in his work on the 
same subject, p. 32-35, also remarks, " A party to the suit on record cannot be 
witness for himself for a joint suitor, nor against the adverse party, on account 
of the immediate and direct interest which he has in the event, either from 
having a certain benefit or loss, or from being liable to costs. As a party to the 
suit is nof suffered to be witness in support of his owri interest, so he is never 
compelled in courts of law to give evidence for the opposite party against 
himself." 

According to the English law, therefore, there can be no doubt of the ille
gality of these proceedings ; but in the second chapter of' the government 
Regulation XXII. of A. D. 18£7, nothing whatever is said with respect to. the 
law of evidence which is to be observed by courts of request, and it is, there
fore, uncertain whether government intended that they should regulate their 
proceedings by the law of England or by the Regulations established for the 
observance of the courts of Dewanee Adawlut. If the latter, however, be the 
case, as seems most likely, it is thus laid down in the 28th section of the 
government Regulation IV. of A. D. 1827: · · · 
· "Clause 1. If one of the parties should refer the truth of the whole matter in 

dispute, or of any item in the same, or of any material fact, to the oath of the 
other party, the judgment of the court shall be governed by the oath of such 
party, if he consent to take the oath, whether admitting or denying the matter 
so referred to him. ' 

" Clause 'i!. If each party refer the same matter to the oath of the other, the 
court shall decide to which of them the oath i~ to be first tendered." Until, 
therefore, this point be determined, it is obviously impossible to decide on the 
proper manner of proceeding which ought to be adopted by cotirts of request ; 
but in the present instance, the consent of the party to whom the oath was 
administered not having been obtained, the court of request has, under either 
supposition, acted illegally. . 

The _opinion of the superintending officer of this court that Jemedar Ragnac 
and Pnvate Ramnac Bhagnac have been guilty of perjury, is most extraordinary, 
lor it.rests on no sufficien~ grounds. It is.only eyident that all the three persons 
exammed. have deposed. m a I?anner entirely .different, and that the court ha~ 
not done .Its duty ~~. h~vmg omitted to ascertam the real merits of the case by 
other testimony. l:iimilar remarks apply to the second case of Esoo Path a Sin"' 
t·crsus Shaik Ismail. .The superint~nding officer seems to have entirely forgotte~ 
that no person, particularly a native officer, ought to be accused of perjury 
except on the clearest proof that he haq gh·en false testimony knowingly and 

wilfully. 
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to be adopted m consequence remams subJeCt to doubt; form the third chapter of Request. 
of the government Regulation, the giving false testimony on oath before a court 
martial is included among the offences relating to the Military Department 
but cognizableby a civil. court; as, however, the court of request is now her~ 
in this Regulation called a court martial, it is obviously uncertain whether or 
not the 15th section of that Regulation appl~es to the giving of false testimony 
in a court of request. 

I have, &c. 
Bombay, 15 Nov. 1827. (signed) Vans Kennedy, 

Judge Advocate-general. 
(True copy.) 

(signed) Thomas Gordon, 
Major of Brigade, PresY Divn of the Army. 
I 

(No. 3154-Military Department.) 

Sir, Bombay Castle, 14 Dec. 1827. 
I AM directed to acknowledge the receipt of your letter of the Sd instant, 

·(No. 4·47,) and in reply to state that the courts of request established by 
· Uegulation XXII. having jurisdiction over those persons only who might have 
been subjected to the jurisdiction of the country courts, and were previously 
so, should regulate their proceedings, as Colonel Kennedy suggests, as far as 
may be practicable by the practice of the country courts. ' • 

False swearing b~fore any authority empowered by Regulation to administer 
an oath, is perjury by Regulation XIV. Section 16, so that any person com
mitting that crime before a military court of request, whose proceedings by 
Regulation XXII. Section 7, Clause s,· are the same as those of courts martial 
(for which on this point, see section 5,) would be sent to the civil authorities, 
with a certainty it appears of meeting with punishment if the offence were 
proved. · 

I have, &c. 
(signed) W. Newnham, 

Chief Secretary. 

P. S.-The 'original papers accompanying your letter are herewith returned. 

Head-quarters, Bombay, 17 January 1828. 

Extract from General Orders by the Honourable the Governor in Council. 

. Bombay Castle, 16 January 1828. 
Third. NATIVE military courts of request will also, in receiving evidence, and 

in mak,ing their awards, be guided by the local or provincial law of the country 
as administered under the Hegulations of government. 

By Order of the Honourable the Governor in Council. 

(signed) W. Newnham, 
Chief Secretary! 

(No. 393 of 1831.) • 
Head-quarters, Bombay, 26 October 1831., 

Extract from General Order!{ by the Right honouqtble the Governor 
• in Council. 

Bombay Castle, 25 October 1831. · 
TuE Right honourable the Governor in Council is pleased to direct that the 

following Regulation be published to the army in General Orders. 

5~· S4 
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(Military Branch.) 
of ltequest. Regulation XVII. A.D. 1831. I 

(Supplement I. to Regulation XXII. A. D. 1827.) 
A REGULATION for extendinO' the Powers of the Court of Request, con

stitutecl under Clause 1, Sect. 7, Regulation XXII. A.D. 1827, when sitting 
in places beyond the British Territory, passed by the Right honourable the 
Governor in Council of Bombay, on the 14th day of September 1831, cor
responding with the 8th Bhadrapied Soocl sumbnt Clr Vikramaget, Era 1887, 
Sabbahan 1753, Fusley 1241, Soorun 1232, and 7th Rubee-ul-Akhur 1247, 
.of the Hijree. · . 
Preamble. Whereas great hinderance and obstruction to the recovery of just 

and lawful claims aO"ainst persons residing within the limits of cantonments and 
military stations beyond the British territories, having been found to exist, in 
consequence of the sums indebted being of la~ger amount than can be taken 
co(l'nizance of by the court of request, constituted under Clause I, Sect. 7, 
n:gulation XXII. A.D. 1S27, it has been deemed expedient, in order to meet 
this exigency, that the powers of the court of request, when sitting in places 
beyond the llritish tenitory, be ex;tended; the following rule has therefore been 
enacted, to have effect from·the date of promulgation. . . 

The limitation 'Sect. 1. It is hereby declared, in modification of Clause 1, Sect. 7, Regula
(ns. 4oo) of claims tion XXII. A.D. 1827, that the limitation of claims cognizable by courts of 
cognizable before requests under that section, to sums not exceeding Bombay rupees four 
~ c~urttretqi'e~, hundred {4·00), shall not be held applicable to those courts when sitting in 
8;~~f~:bl::h:n e places beyond the British territories, but claims of the ~ature therein described 
such court is sitting. shall be cognizable, whatever may be the amount. . ' 
in plac_e~ beyo~d By Order of the Right honourable the Governor in Conncil. 
~~; Bntish tem· . (signed) ·C. Norris, 

· y. · Chief Secretary. 
(Tme extract and copies.) 

. . (signed) S. Powell, . · . 
Lieutenant-colonel, _Adj.-gen. of the Army. 

Head-quarters, Bombay, 1 April 1835. 

General Orders by the Commander-in-chief: 
't. THE Commander-in-chief is pleased to republish the following General 

·Order' by his Excellency the Commander-in-chief of the Madras army; for' the 
constitution of military courts of request, and to declare its provisions equally 
applicable to this presidency. · ·· · 

General Orders by his Excellency the Comm~nder-in-chief. 
Head-quarters, Chou !try Plain, '10 February 1835. · 

. 1. The Commander-in-chief is pleased to publish the following memoranda 
foJ: the constitution of military courts of request, assembled under the provisions 
of Act 4 Geo. 4, c. 81, and for the guidance and disposal oftheir proceedings. 

1. Jn all 'practicable cases, a field officer is to be detailed as president of such 
courts; and captains. or subalterns, of not less than eight years' standing, as 
members. · · 

2. The court having met, the members and president are duly ~worn upon 
each trial separately. . · 

3. The plaintiff and· defendant being both in court, the court inquires. of 
tlie plaintiff (not 'upon oath) what the nature of' his demand is; and on this 
being stated, interr~gates the defendant (not upo_n oath) as to whether he owns 
the debt, and acquiesces in the statement of the plaintiff or not. This prelimi
nary examination of the parties is to be conducted by the court to such extent 
as may appear to be desirable; an4 it is to be remembered that such decla.ra
tions as either ·~arty may make; against his own interest, although not upon 
oath, are good eVH1ence against lumself. . · 

4. Should the ~efendant acknowledge the .debt, a decree is then passed and 
recorded accordmg!y, and the court closes Its proceedings on the case. 

5. Should ~he ~efendant ?eny the debt, the plaintiff' is called upon for his 
pro?fs, and ~Is Wltnes.ses ~emg produced, are examine? on. oath by the court, 
subJeCt to c1oss·exannnahon by the defendant;and the1r evidence recorded. 

• G •. The 
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6. The defendant is then, in like manner, called upon, and the evidence of N11°1 : 1~II.-Pcart I. . h d fi b' • . . b tl l . 'ff. . ' &tary ourt, the witnesses on t e e cnce, su ~ect to cross·exammatiOn Y 1e p amtl , IS of ncqucst. 
duly recorded. 

7. The court then decides according to the 
evidence before it, and the decision is entered 
upon the record ; special attention being given, 
in the event of findin" any debt or damage due, 
to the provisions of

0

section 57 of 4 Geo. 4, 
c. 81, and to the mode of proceeding therein 
prescribed. . . ' 

8. Although neither· party can be sworn, in 
support of his own cause, at his own desire, 
yet either party may be required by the other to 
give answer upon oath, or may be ordered by 
the court so to do. But it is only usual for the 
court to resort to such a measure when a deci
sion is about to be pronounced upon the state
ments of the parties only, without evidence of 
any l-ind, or when the evidence adduced·. is 
altogether insufficient and unsatisfactory ;· in 
such cases the court directs such party to be 
sworn, as it may deem best; 

!). If either party. having been swom at the 
request of the other, make such answer as may 
be prejudicial to the cause of the adverse party, 
such evidence must nevertheless be received and 
t·ecorded, and due weight given to it accord-
ingly. · 

10. If a party refuse to be sworn when re
quested by the other party, or ordered by the 
court, such t·efusal is to be deemed contuma
cious, and tantamount to a confession against 
himself, and judgment is to be passed and re-
corded against him ac~ordingly. · 

.11. One party having been sworn at the 
request of the other, or by order of the court, 
the othet· party is not in any case to be sworn. 
The plaintiff may, if he· please, require the de
·fendant to be sworn in support of the prosecu
tion, and this precludes the defendant from 
making a like demand on the defence. 

12. A court of request cannot, in any case, 
decide suits touching land or houses ; neither · 
can it, on any pretence, direct such to be seized 
or sold, in satisfaction of its judgments or de
crees. 

13. A court of request is essentially a court 
of equity and conscience, not bound down by the 
same strictness of rules and form which attaches 
to the courts of law generally, and the members 
thereof are to recollect that they are to inake 
such inquiry as may enable them, according to 
their conscience, to do enti.re ju~tice to both 

~In all places where the said Company's forces now 
are or may be employed, or where nny body of His 
Majesty's forces may be serving with the forces of the 
said Company, situate beyond the jurisdiction of the 
courts of request established at the cities of Calcutta, 
Madras, ami Bombay respectively, actions of debt, and 
all personal actions against such officers, non .. commis
sioned oflicei'S, or soldiers, all persons licensed to net n8 
sutlers .to any corps or• detachment, or nt any station or 
cantonment, or other persons amenable to the provisions 
of this Act, or resident within the limits of a military 
cantonment, shall be cognizable before a court of re· 

.quest composed of military officers, and not eis<where; 
provided the value in question shall no~ exceed 400 
sicca rupees, and that the defendant was a person of the 
above description when the cause of action arose; which 
court the commanding officer of any station or canton· 
ment is hereby authorized or empowered tu convene; 
and the said court shall, in all practicable cases, con· 
sist of five commissioned officers, and in no instance 
of less than three, and the president thereof shall not be 
under the rank of a captain ; and every member assisting 
at any such court, before any proceedings to be had be
fore it, shall take the following oath upon the Holy 
Evangelists, which oath shall be administered by the 
president of the court to the other me.mbers thereof, 
nnd to the president by any member having first taken 
the said oath; (that is to say,) 

"I swear, that 1- will duly administer 
justice acco&·ding to the evidence in the matter that shall 
be brought before me. 

"So help me God." 
And every witness before any such court shall be 

examined on oath, which such courts are hereby autho
rised to administer, or if nativesofthe East Indies, on 
oath or solemn declaration, as the circumstances of the 
case may require; and it shall be competent for such 
courts, upon finding any debt or damage doe, either to 
award execution thereof generally, or to direct that the 
whole or any part thereof shall be stopped and paid over 
to the creditor out of any pay or public money which 
may be coming to the debtor in the current or any fu
ture month; and in case the execution shall be awarded 
generally, the debt, if not paid forthwith, •hall be levi,cd 
by seizure and public sale of such of the debtor's goods 
as ma.)! be found ,within the camp, garrison, or canton
ment, under a written order of the commonding officer, 
groumled on the judgment of the cour1; and the goods of. 
the debtor, if found within the limits of the Company's 
garrison or cantonment to which the debtor shall belong 
nt nny subsequent time, shall be liable to be seized and 
sold. in satisfaction of any remainder of such debt or 
damage; and if sufficient goods shall not he found withi:. 
the limits of the camp, garrison, or cantonment, then 
any public money, or any sum not exceeding the IJalf· 
pay accruing to the debtor, ~hall be SIOJ>ped in li<Juida. 
lion of such debt or damage; and if such d€btor •hall 
not receive pay as nn officer or soldier, or from any 
public department, but be a sutler, servant, or follower, 
he sl&all be arrrsted, by like order of the comm•nding 
officer, and imprisoned in some conv£'nicnt place witl1in 
the 1nilitary boundaries, for the space of two mouths, 
unless· the debt be so'oner paid. 

parties. A claim for money due, for instance, might be met by a counter 
statement of damage done by the adverse party; and the court would then 
make inquiry and decide according to the equity of the case .. A. being sen·al)t 
of B., cia ims wages due; B. admits that the wages are due, but. states that 
certain articles intmsted to the said A. his sen·ant, · of equal or greater value. 
than the wages due, have been wantonly lost or destroyed by him ; the court 
would, thereupon, require evidence, tirst, as to the actual intrusting of the 
articles in question to A., and secondly; as to their value, and the. circumstances 
under which they were lost or destroyed, and then pronounce judgment 
nccordingly. · 

sSsl 0 
l1o No 
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~!ilitarv Courts 14. No creditor can be allowed to divide his demand against the same person 

of Request. into several suits, for the purpose of reducing it within the jurisdiction of a 
court of request, but if he be willing to li.mit and restrict his entire demand to 
the sum of 400 rupees, and to quit claim to the surplus of debt over arad above 
the said sum, then his suit may be so admitted accordingly. 

Legis. Cons. 
u August 1839· 

No. 20. 

Legis. Cons. 
12 August 1839· 

No. 21. 
E.nclosure. 

Leoi.s. Cons. 
12 August 1839 

No, 22. 

Enclosure. 

15. The statements of the parties, as well as all evidence admitted by military 
courts of request, are invariably to be entered on the record. 

16. Thr; proceedings having been concluded on the particular case, are to· be 
sent to the commanding officer, h1 order to. the judgment of the court being 
duly carried into effect. 

17. The proceedings of the military courts of request are to be recorded 
separately upon each trial, and the record is finally to be deposited in the 
station or cantonment office. 

(signed) T. H. S. Conway, 
Adjutant-general of the Army. 

(No. t8o.) 
ExTRACT from the Proceeclings of the Honourable the President in Council, in 

the Military Department, under date the 8th October 1838. 

READ a letter (No. 2981) from the Secretary to Government, Military 
Department, at Fort St. George, dated the 11th ultimo, transmitting a Report 
from the Judge Advocate-general of the .1\fadras army, accompanied by three 
Appendices, upon the laws and regulations regarding courts of request and 
coarts martial for civil suits. · 

Ordered, that the foregoing letter from the Secretary to Government, 
Military Department, at Fort St. George, and its enclosures, be transmitted in 
original to·the Legislative Department, in continuation of Extract (No. 285), 
under date the 18th June last. . · 

Ordered, that the original papers be returned to this department when no 
longer required. · 

(True extract.) 

(signed) J. Stuart, Lieut.-colonel, 
Officiating Secretary to the Government of India, 

Military Department. 

(No. 2981.-Military Department.) 

From Lieutenant-colonel S. W. Steel, Secretary to Government, Fort St. George 
to the Secretary to the Government of India, Military Department, dated 
Fort St. George, the 11th September 1838. 

Sir, 
I AM directed by the Right honourable· the Governor in Council to transmit 

herewith the accompanying Report, prepared by the' Judge Advocate-general, 
regarding military courts of request, as called for in your despatch (No. 188), 
dated the 11th December 18.'37. · · 

I have, &c. 
(signed) S. W. Steel, Lieut.-colonel, 

· Secretary to Government. 

From R. Ale~ander, Esq. Judge Advocate-general, to his Excellency Lieutenant
general s.r Peregrine 11fait/and, K. c. B., Commander-in-chief, dated 13th 
August 1838. ' · 

Sir, 
TN obedience to your Excellency's orders, I have the honour to submit a 

Rep~rt upon .t~e la~s and regulations rPgarding courts of request and courts 
martial fo: CIVIl smts, and upon the facts and results exhibited jn the several 
papers which have been forwarded to me. 

1. Section 
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I. Section 57 of the 4• Geo. 4, c. 81, contains the law generally applicable to 
the European troops serving the East India Company. 

2. The 7th article, ~2th section, of t.he articles of.war for the native army, 
authorizes courts martial to take cogmzance of actwns of debt for sums not 
exceeding 200 rupees, which maximum is extended by Section 21, Regula-
tion VII. of 1832, to 4·00 rupees. 

Laws anU rcnula~ 
tions in fore~ at 
present. 

3. Regulation VII. of 1832, rescinus all former Regulations, and is framed Laws and Regula
for the more effectual. administration of justice, and of the police at the stations tions. 
where military bazaars are established, and at certain other military stations, 
and in military forces in the field, as well as for the extension of the powers of 
courts martial. 

4. Memoranda for the constitution and guidance of courts of request, 
assembled under the provisions of 4 Geo. 4, c. 81, which are of general 
application to courts martial, held under the provisions of the native articles 
of war and Regulation of 1882, are contained in G. 0. C. C. lOth February 
1835, which cancel all previous orders on the subject. 

~· A general order by the Commander-in-chief, 25 July 1835, authorizes 
the prosecution or suits by any person duly authorized by plaintiff, when suffi-
cient cause is shown for his being unable to attend. · 

6. The above are the laws and regulations now in force, and upon these I 
proceed to report, with occasional reference to decisions by the Court of Sudder 
Udawlut, and to the other official documents now before me. 

7. When troops are stationed within the Company's territories, and access <:ourts within fron
can be had to the civil courts, to sue for debts beyond 400 rupees, as well as to t•er. 
appeal from decisions by punchayet, the assistance and protection of the law is 
within reach· of the creditor, and his interests may be deemed sufficiently · 
secure. Suits with Europeans for sums less than 400 rupees are generally of a 
simple description, such as arrears of or disputes about house rent, servants' 
wages, or similar affairs, of which, from the papers before me, it appears that 
holding out the alternative of a court of requests, generally produces a settle-
ment between the parties. As, however, it is sometimes inevitable to convene Necessity ofsu
such courts, I would urgently submit the necessity of empowering the con- pervision and 
vening officer to order revision whenever the proceedings or sentence should be revision. 
defective or illegal, and should the court adhere to its original award, of their 
referring the case to ulterior authority. 

8~ In treating upon the subject of revision, I will here introduce the Opinions ofSudder 
opinions given by the Sudder Udawlut, when the question had been brought l!dawlut on revi- · 
under the consideration of that court. In an extract from its ·proceedings, 8100

• and ~ndl~e 
dated 12th August 1834, it is stated that, "as regards civil suits, under Regu- ~:;:a~d~neg 10 

lation VII. of 1832, whether decided by a court martial, by the officer in officers. 
charge of police, or by a punchayet, their judgment requires no such approval" 
(i. e. of the commanding officers), "but section 33, in its first clause, expressly 
declares that they shall be canied into execution only under the orders of the 
commanding officers.'' · 

9. " Under this provision the judges do not think that a commanding 
officer can at all interfere in the merits of a civil case, decided by these tribunals, 
or question the justice or otherwise of their judgments, or revise their proceed
ings, or modify their decisions~; but they are clearly of opinion, that where 
their judgments are palpably illegal,. as where -the case is not subject to their 
jurisdiction, or their judgment is at variance with any express enactment for 
their guidance, the commanding officer may decline giving orders for execution 
of their judgment, and that it was in order that he may exercise a supervision 
to this limited extent that this enactment was made; but want of regularity, or 
inattention to form, will not, in their opinion, justify any refu~al to execute 
legal judgment; and all refusal must be at the personal responsibility of the 
officer declining to grant execution.'' 

10. In a letter from the Court of Sudder Udawlut to the Secretary to 
Government in the Judicial Department, dated 5th December Hi34, the second 
paragraph runs thus : " Upon the question, whether in the event of a refusal 
to execute the judgment of a military court of requests, on account of such 
judgment being at variance with some express enactment for the guidance of 
such courts, it is compett>nt for the convening officers to send back such 
judgment for revision, or whether a new trial in ~uch cases can by any military 
authority be granted, the judges are of opinion that; under the law as it now 

585. • T 2 stands, 
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Military Courts stands the duties of con venin'" officer are purely executive; that he may on 
of Itequcst. his ow'n responsibility refuse to"' execute, but that he cannot in any way inter-
--- fcre with the judgment, and can neither order a revision nor a new trial." 

11. These opinions are reiterated in a letter to the Chief Secretary to 
Government; dated 9th September 1837, in its third paragraph, as follows:
" Under the opinion expressed by the court in their letter addressed to the 
Chief Secretary to Government, under date .5th December 1834, the command
ing officer can neither order a revision nor a new trial, but the court itself may, 
like other courts, correct the error they have fallen into, and proceed to 
in\'esti••ate the suit on its merits, and for this purpose it will be competent 

An opinion of the 
Ad vocate-general 
on revision. 

to the ";:ommanding officer to order the reassembly of the court." 
12. The• Advocate-general having an opinion that courts of request fo~ the 

adjustment of claims held under section .57, 4 Geo. 4, c. 81, were not hable 
to revision, did afterwards, on the 13th .Tune 1836, communicate to government, 
for the information of the Commander-in-chief, that " no inferior courts, such 
as the military or civil courts of request, have any legal authority to award 
a new trial in any case which has been once heard and regularly adjudicated 
upon, under a surmise or suggestion that the judgment awarded was illegal. 
If indeed no trial at all has bee11 regularly had, but a judgment awarded, 
without one of the parties having had his opportunity of being heard, through 
some irregularity or surprise practised, another trial may, in the exercise of sound 
discretion, be allowed by the convening officer, but not if there has been a 
hearing and judgment in due course. I was not aware of the system in the 
Bengal army to award new trials, or of this notorious practice of civil courts of 
requests; but I am of opinion such system and practice is illegal." 

ExtractofaLettcr 13. In addition to these decisions of the Sudder Udawlut; I will adduce a 
from the Adjutant· circular letter from the Adjutant-general of the army, dated 14th February 
general of thd~ 183.5, which, after conveying to officers commanding stations aml cantonments 
army' regar mg b " f b . , , I d . h' h d I fi I supervision. the su stance o the a ove opmwns, cone u es Wit t ese wor s: " am urt 1er 

Observations on 
the Regulations, 
and the relative 
situatious of com
manding and coma 
misiariat officers. 

directed to inform you that the approval or disapproval of the convening officer 
is not to be affixed to the proceedings of such courts, ·neither are they to be 
sent for supen·ision to the deputies judge advocate-general of districts." . 

14. From the preceding extracts, I would report, for your Excellency's con
sideration, that the situation of a commanding officer with respect to these courts 
must in general be unsatisfactory, and often embarrassing. " "By para. 3, Regula
tion VII. of 1832, police authority is vested in the' officers commanding all 
stations designated as military bazaar'stations, and paragraph 4 vests the imme
diate charge, which I presume to be the executive charge, of the police in the 
senior commissariat officer; the actual practice, however, is, that the executive 
duties are entrusted to the junior commissary, where there are two at a station, 
and he determines such suits as are within cognizance of the police. Imper
fect linguists, inexperienced, and unaccustomed to native litigation, as these 
junior officers often are, their decisions are, by the opinion of the Sudder Udaw
lut on Clause 3, of Sec. 21, of Regulation VII. 1852, placed beyond the 
corrective power of an experienced commander, "and this in cases of sufficient 
importance to involve to an imminent degree the personal security of all, and 
the pecuni~~y stability of a majority of the petty dealers and J,lOOr inhabitants 
of large 1mhtary bazaars. " · · 

Difficulties of com- 1.5. The admitted power of a commanding officer to refuse· execution, may 
mnnding officers. indeed present an inert obstacle to the further progress of illegality or injustice; 

but as even this can only be exercised on a personal responsibility, it might be 
a question with somehow far it should be incurred, when they are restricted 
from the use of active means of amendment. It might happen that an officer of 
hi~h rank a!ld experience would, to the utmost extent that a sense of duty per- · 
m1tted, shnnk from or avoid "the possibility of a collis'aon, in which he should 
hav.e .to exhib!t an un~·illing exercise. of h.is authOJ:ity, to carry into effect the 
decmons of has subor~mates, from w~1ch hi& better Judgment might differ. 

16. In the precedmg paragraph I allude only to that opinion of the 
Sudde~· Uda~lut, that ~h,e commanding oflic~r! as head of the police, has no 
authonty to mterfere Witn, or amend the deciSions of, the junior police o!ficer, 
given under the provisions of Clause 3, Sec. 21, Reo-ulation VII. of 1832, but 
to ~how the n~cessiry of revision gener~lly .. -.I woultll1ere beg your Excellency's 
notice of the JUdgments pronounced m CIVIl cases, which I have attached to 
this Report, in the Appendix lettered (A); and with reference to such decisions, 

as 
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as well as to th_e restrictions placed u~on the nomi~a~ head of the police, it is lllilitary Courts 
also to be conSHlcred w_hether, ac~o~·dmg to the spmt of the letter quoted in of llrquest. 
the 9th paragraph of th1s Report, It IS competent to the commandincr officer to -----
pre\•ent a case going to trial, whatever may be his opinion of its legality or its 
merits; to me it appears that he has but to order the assembly of the court 
martial in the requisition of his subordinate. 

17. The erroneous judgments that have sometimes been pronounced by Itegarding the 
military courts in civil causes may in a degree be attributed to the nature of constitution o!' 
their constitution. The members in general have no great predilection for a duty cf~rtb for ncllona 
in which they feel but secondary professional interest, and, however uncon- 0 

e t. 
sciously, they are often habitually affected towards the circumstances under which 
a member of their community, and perhaps a daily companion, appears as 
defendant against claims to which each of them may have been subjected with 
different degrees of justice ; the debtors may sympathize with a person in his 
own situation, and it is not unnatural to imagine a bias in proportion to. the 
integrity of an officer's personal transactions with litigious natives, whose deal-
ings have imbued him with a prejudice against their fellow~ ; a mind under the 
influence ofinexperience'taken advantage of, of carelessness overreached, and 
of the effect of attempts at fraud and exaction, whether successful or frustrated, That which is• 
may be liable to judge particular cases by general impressions, and thus frame meant for equity 
decisions which savour more of intended equity perverted, than of the strict ~a~ fall short of 
awards of justice inflexibly administered. The defendant appears before a JUstice. 
court with the advantage of a language in common with his judges; he can 
plead his own cause with all the elaboration of argument; he can meet every Comparative n<l
objection with an explanation, nor does a comment pas's with which he is unac- vantage of Euro
.quainted; the plaintiff, on the other hand, appears invidiously before the court, peans and native• 
and is dependant upon an interpreter for a dry statement of his claims ; he is before courts. 

unconscious of. much that may be incidentally remarked against them, and his 
medium of communication may be ignorant of the very points which, if urged 
with propriety,, would secure the issue of the cause. Such considerations as 
these appear to show how indispensably necessary is the check of a deliberate 
and impartial supervision of the proceedings of every court of which European 
.officers are constituents. . . . , . . . 

18. I shall conclude my observations with reference , to cases within the Suggested oltcra
Company's territories by. suggesting a modification of Clause 1, Section :33, tion of Clause 1, 

Regulation VII. of 183~, so as to permit of a more summary attachment of Sect. 33, Iteg. VII. 
property to meet the awards of courts .martial and punchayets; for wheri a 1832

" 
.cause is, decided, the long period of 40 days, which is allowed to elapse before 
execution follows judgment, affords too much time fo1· the fraudulent debtor to 
remove or conceal his personal property ; and I would also suggest that houses, 
shops, or buildings registered under. the provisions of Section 5, of Regulation 
VII. ISS~, should be rendered liable for the liquidation of debts legally decreed 
to be due, and that all real property situated on ground granted by government 
for the use of the troops or their followers in cantonments and military stations, 
should in like manner be liable to seizure in satisfaction of awards by military 
courts and punchayets. , . , 

19. There are four large military cantonments beyond the Madras frontiers, Stations beyond 
viz. Eangalore, in Mysore, Sekunderabad .and Jauluah, in the Nizam's domi- the frontier. 
nions, and Kamptee, near Nagpoor, besides some posts with single corps. 

At Eangalore, Sekunderabad, and Kamptee, the civil population of each may, Lowest numbers 
with sufficient accuracy for the purpose of this Heport, be taken at the probably of their population. 
low estimate of4.0,000 inhabitants, and at Jaulnah the number may be decreased 
to about ~5,000. In these populations are comprised many merchants and Sa-
houkars of wealth and respectability, who have extensive business transactions Description of 
with all parts of India; they are of different .countries, and at the advance population. 
stations will be found generally to consist of 1\lawarees, 1\Iahrattas, Zelingees, 
.and such people from Madras and Southern India as have followed our camps. 
In consequence of the letter from Mr. 'Secretary l\Iacnaghten, dated Fort 
William, SO January 1837, and addressed to the Chief Secretary to Govern- Sec. 42, neg. ':11. 
ment at 1\ladras, Section 42, Regulation VII.. of 1882, was made applicable t8g

1
2• noiV ~pph· 

to suits for the right or possession of land or other real property a·rising llithin en e. 
cantonments situate beyond the frontiers, and the correspondence in the Political Subjects of Ily
Department with the l'esidents at Hyderabad and Nagpoor settled the questi?n dcraba<l and 
of the subiects of those states beimr amenable to our civil and criminal juns- Nagp~o,r, 't''"n"". 

J ~ · d' . amcnau e o Jl'l .. 

585. • T 3 · lctlon, tish jurisdiction. 
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diction, whenever they reside within t!1e Bri.tish cant~nmcnts .. At ll~ngalore a 
Regarding Banga- different system appears to have ex1sted SlllCe 1813, regardmg wh.1ch. I !~aye 
lore in lllysore. copied a memorandum of report drawn up by the officer entrusted With JUdicl:ll 

power, and an explanatory letter lately received. These are annexed in Appendix 
Po~·er vcsted .. in (B.), and :regarding them, I beg to report, that on the 8th February 1813, the 
Brmslb• •uhborRd•-...... British resident at l\lysore forwarded to the :\Iadras government a sunud 
nates y t e PJw•· • f .. · C · C bb h · · from the RaJah o .L>Iysore, e~powermg aptam . u on, ~ e. comt;u~saraat 

officer, and his successors, to dec1de all causes of a mmor descnpt10n w1thm the 
cantonment of Bangalore, but to refer civil suits above 500 pagodas (1,750 
rupees) and cases of murder to the fouzdar of the Rajah. . 

Apparent anomaly. It appears to me to· be an anomaly to apply to. a fore1gu power to grant 
authority for an inferior British officer in an English army to exercise a power 

Doubts regarding 
jurisdiction exer
cised over British 
subjects by British 
officers under 
foreign authority • 

• 

Which grants 
power not accor
dant with our 
enactments. 

of jurisdiction, I believe unprecedented under British administration, over 
British subjects, for whom and whose circumstances our own Government has 
framed laws, which are in force at all other stations beyond the frontier; nor am 
I aware how far any judicial act of a British officer contravening those laws of 
his own Government which are framed under the paramount authority of Par.
liament, could be'borne out in a supreme court of justice. A more vague 
warrant than the undated sunud of the Rajah of l\fysore can hardly be ima
gined, and it appears only necessary to refer to Appendix (B.) to show the danger 
of allowing British subjects to be placed under such administration, which, how
ever reported to work so well, that "it may be questioned whether any other 
could be introduced more calculated to afford protection and satisfaction to the 
community, or advantage in every way to the public interests,'' is at the same 
time admitted to require sometimes an appeal to those British enactments which 

Possible disadvan- it in general totally supersedes. Admitting, however, that the system may have 
tages: · hitherto been attended with results as perfect as reported in the Appendix, it is 

but necessary to submit to your Excellency's consideration, that if in future · 
years the commissariat officer should be either inexperienced or otherwise 
incompetent to wield such extensive powers, the same happy efiects could 
hardly be expected. . 

Doubts as to exist- Since the sunud was granted in 1813, the authority of the Rajah has been 
ing arrangements. placed i~ abeyance, and the government of the country placed under a British 

Commission; but though this must have nullified his other acts, it does not 
appear to affect the sunud, nor to· have provided any more than that did for the 
line of Captain Cubbon's successors being broken by any arrangement of our 
Government; nor am I aware whether the power delegated to the Commission 
differs with respect to British subjects from that which was exercised when a 
civil interference existed at Hyderabad and Nagpoor, but exercised only over 
the subjects of those states. . · . . 

~moun.thof s~ms At Sekunderabad the number of cases and the amount of property adiudi-
tor wluc su•ts t d · h' h 1 fi r 11 ~ have been brought ca e u~on Wlt m t e ast ve years are as 10 ows :-
within the last five 125 punchayets, held from March 1833 to March 
'i:~~~~ Sekunde- 1838, awarded sums amounting to - - Rs. 65,143 5. 8 

At Jaulnah. 

At Kamptec. 

Amount sued for - - - - 89.826 5 8 
51 courts martial, held under Sec. 42, Regulation 

VII. of 1832, awarded sums amounting to -
Amount sued for 

83,100 9 
2,05,053 

The highest sum submitted to arbitration by 
punchayet was - 25,697 9 6 

And by court martial - _, ·42,667 8 3 

' There have been only two appeals from punchayets to courts martial durin"' 
these years. · · " 

The records• connected with courts of request havin"' been removed from 
Janina~ in 1834, and not being at present accessible, I h~ve only been enabled 
to obtam the nu~ber, of ca~es adj~dicated by punch~tyets, from the 1st May 
1836 to 20th Apnl1838, wluch are 135, and the sums awarded amountincr to 
Rs.ll,6l5. 13. ti. o 

. At Kamptee, the number of cases and the amount of property sued for and 
adjudicated upon within the last five years are as follows: . 

1,088 Courts of request (European and native): 
Property sued for, amounting to -
Property awarded • 

Rs. 91,946 13 1 
6.5,991· g 11 

• 
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38 Courts martial held under Section •M!, Regulation 
VII. of 1832: Amount sued for Rs . .53,74·5 7 11 

Amount awarded :'31<,44·0 D 
24 Punchayets: Amount sued for - 20,447 1'l -

Ditto - ditto awarded - 10,787 12 6 
5 Appeals. 

147 
No. III.-Part 1. 

Militnry Courts 
of Itcquest. 

The sums which have been adjudicated upon show the importanc'e of the Importance of 
tribunals before which causes must be brought; and what has been before tl'ibunals. 
observed with regard to the supervision necessary for courts composed of 
European officers, applies with particular force beyond the frontier, when it is 
considered how very rarely any of them are acquainted' with the forms or 
customs of native business, or of the languages in which most of the books and 
accounts are kept. Nothing but practice upon courts martial in civil cases 
can give them the requisite knowledge, and this practice must of necessity be 
slowly, if ever attained, by the opportunities afforded by the roister. Native 
officers again, whatever advantage they may have, so far as a knowledge of 
language is concerned, are otherwise less competent to these duties than are 
the better educated and more comprehensive-minded Europeans. It will be 
but in a small minority of cases that the native officer of this army will be 
found to understand ·the dialects of commercial transactions. I proceed to 
offer some suggestions for your Excellency's consideration : in the ev~nt of Suggestions. 
plaintiff or defendant not appearing, it might be advisable in the former case 
to enter a nonsuit, unless sufficient cause for non-appearance can be shown; 
should a defendant absent himself without good cause shown for his absence, 
that a decree be given in favour of Jllaintiff, and after due time allowed, 
execution entered on. · 

It being often necessary to procure evidence from witnesses at a distance, 
'this might be rendered admissible, or written interrogatories, according to the 
. mode prescribed by Government. 

Evidence to be 
procured from a 
distant place . 

One party being sworn, it might with -reference to Go. C. C. lOth February SuggPstions. 
1835, be advisable to allow the other party to be put on oath at his own 
request. . . 

The court should summon wirnesses, and for this purpose an interval might 
be allowed between the time of the suit being preferred and the day of calling 
it on for triaL 

It should be expressly defined that, where a plaintiff h.olds several promissory 
notes or bonds, payable at different periods, he may sue for each separately, 
provided it be within the limited amount. Should debt to one person be due 
on two accounts, viz. for money lent, and for goods furnished, or articles sold; 
then may the plaintiff sue for each separately without having the accounts 
amalgamated to make up the prescribed limit of adjudication. It is desirable 
that the manner of carrying decrees i1,1to effect should be distinctly laid down, 
and provision made for stoppages of pay in liquidation of decrees when a 
regiment _passes ipto another range of payment; 

The limited time within which actions can be brought before native courts 
should be defined more exactly than it is at present. · 

Twelve per cent. per annum is the utmost interest now recognised. Con- Interest of money. 
sidering the fluctuating value of money, and the well-known means taken to 
evade the letter .of this established rate, it might be advisable to permit parties 
to appear before the police magisterial authorities, and in presence of witnesses 
on both sides, agree to' give such interest as might be equivalent to the value 
of money at the time, the interest agreed upon to be legally recoverable on 
bond or tumassook. Money now obtains its value by means of " senvaee," and 
other transactions, which give a fraudulent appearance to business that in 
reality is fair, and would, if unshackled, be without the appearance of dis-
honesty. Goods mortgaged or in pawn are not seizable ; it might be permitted Go.ods mortgaged 
that the owners should be advertised to redeem them by a certain time after or m pawn. 
judgment against defendant, who is the holder, and failing their being redeemed 
that they should then be. publicly sold by auction, and any amount surplus to 
the liquidation of sums lent on them, should be payable to the owners. 
. If defendant has an account against plaintiff it might be allowable for him to Cross bills. 
enter a cross.bill immediately upon receiving notice of action; both suits might 
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No.III.-Parti. d · fi 1 d d d b I nc luc 2\Iilitary Courts be entcrtaineJ, and ju gment given or t 1c sum cman e or a a c l • 
<>f Request. according to circumstances. . . . .. 

On the 11th November 18.3~, it was decided that the re~tnctive provmons of 
G. 0. G. 30th October 1819, were only applicable to r~g•mental bazaa!s, and 
that credit cannot be cried down in sudder bazaars. TillS places the regimental 
bazaar at a manifest disadvantage, and the shopkeepers in the dilemma of 

Cryir:g down 
credit. 

Puncbayets. 

losing a large proportion of their customers, ~n consequence of the a_cc?mmo
dation that can safely be afforded by dealers m ~he sudder bazaar, Wlthl~ per
haps a few hundred yards of them; or of securmg the custom at the nsk of 
disobedience of orders and the uncertainty of recovering their dues. Every 
difficulty in the way of ?btainin~ ~ayment of a debt, or the full value ~hat 
money can comman1l, dnvcs capttal•sts and traders to subter~uge and e\•as10n, 
and ultimately is compensated at the expense of the debtor, 1f he can by any • 
means be made to pay, and if payment cannot be exacted, the alternative is 
loss, perhaps ruin, to the creditor, or he must be rrimbursed by an enhanceme~t 
of his transactions at the cost of the fair dealer. [ would suggest that credtt 
might be cried down at every bazaar within military limits. . 

Acceptable as is the theory of punchayet jurisdiction, there are practical evils 
in the system, regarding which I would beg to submit a few observations. 

Poa•ible effects or In the military bazaars the magisterial authority is so intimately blended with 
blcnd~d duties on. the interests and views of the department involved in all the commercial trans
~~~.~;~:~~~~~:~- actions and contracts connected with the supplies and _extensive pecuniary 

.. disbursements of government, that, taking into consideration the well-known 
and generally-admitted failings of native character, it is hardly within reason
able expectation to find the necessary judicial independence in members of a 
punchayet, when it is apparent to thei~ imaginations that they have to decide in 
opposition to interests with which it is difficult for them not to identify the 
ruling authority. The impossibility of bringing a man of high caste to sit in 

Difficulties in 
puncbayets. 

Jr plain till" and 
def<ndant cannot 
agree to a pun
~hayet chosen by 
the !-irkar, sug
gesls that the 
coul't be increased 
to seven members. 

punchayet with the pariah classes operates to the disadvantage of the latter, 
upon whom it becomes necessary to induce members of caste to espouse their 
causes, and who, after all, may more than possibly be imbued with prejudices 
detrimental to their clients. A man of high character. and known integrity 
will be so much sought as member of a punchayet, that his time, if given up as 
required, would be lost to the conducting of his own aflairs. Such a person is 
also too often obnoxious to the ill feelings of those against whom he may have 
decided, and this is a consideration which I have known to press upon a person 
of the character now considered, and whose interest was of course to conciliate 
in aid of his commercial transactions, · 

A punchayet consisting of five members has two chosen by each party, and 
the fifth by the s!rkar. I would suggest that the court should always consist of 
seven members, four to be chosen as at present, and· three by the convening 
authority. As now constituted, each litigant names what are in reality two ad
vocates, who sit avowedly to carry through their client's cause; the fifth member 
having the casting \'Ole, and being the only p1·esumed impartial person,· is viJ,"
tually the arbitrator. For reference to a court martial, on an appeal against 
partiality, the appellant may be sure of two out of five to support his appeal to 
an European court, before w~ich whatever may be gained by the independence 
and integrity of the judges, is met by the inconvenience to which plaintiff and 
defendant are both subjected from the difficulties the officers must feel in their 
endeavours to adjudicate upon the intricacies of transactions, and settlements 
of accounts, with which it is, as I have before stated, almost impossible for 
them to be acquainted, and in which they arc incomparably less conversant than 
the members of a punchayet; with seven members a punchayet would always 
~e able to_ command a majority by means of members without apparent interest 
1niliecaus~ · 

Withdrawing men from their business, if fi·equently resorted to, renders 
membership of a punchayet a very heavy tax. I hope it is not going beyoml 

~~~6~~:n~feo:;- wh~t is expected from this Hcport to advert !fistantly and respectfully to the 
separating magis- prooable adv~ntage of having magisterial authority perfectly independent of 
tcrial •!uties from depa~tmental mterests and duties; and it might then be not unworthy of consi. 
<;<t<n'lve c~mmer- derat10n whether a superintendent of police, acting on well-defined laws, ·under 
cwl transactiOns. the ·d r f tl 'l't I · · h b · I · · 'I d' . o! e so 1e s_up~e~e mt 1 ary aut wnty, 1mg t not e assisteL m ctvl a ~u-
Judicial assessors. dtcatiOn by two JUdtclal assessors on fixed salaries. All suits referred to a 

tribunal composed of these authorities to be subject to a small per-centage 
charge, 
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charge, which, with fines to be exacted upon clear proof of fraudulent appeals, N!l~ll~~~~~-g;:r~,1 ' 
might be carried to the credit of government as an off-set, if not a repayment of Requost. 
for the fixed and independent salaries of the assessors. It may be presumed 
that some arrangement of this kind would be acceptable to those whose security 
would be so much the greater; and where suits arise in which the public inte-
rests were at all implicated, it would be satisfactory to the government and to 
its subjects to have them decided where the strongest advocacy which depart-
mental zeal might educe could not be mistaken for e.r parte prepossession in 
favour of the important duties confided to an officer in one situation against 
which he ·might have to decide objections in another. 

With reference to Sect. 33, Regulation VII. of 1832, I have to submit Imprisonment in 
whether its provisions are the best that may be applied to ultra frontier stations, the field. 
arid particularly to the bazaars of large forces in the field, where imprisonment 
must be inconvenient, and the more so in proportion to its period. If troops Facility of. fraud. 
are stationary, a fraudulent debtor, having concealed his property, may undergo 
two months' imprisonment, with the knowledge that his creditor is unable or 
unwilling to bear the expense of his support in a civil gaol, even if there were. 
ready means of sending him to one. When troops are in the field, the possibility 
of doing so would rarely occur, and I doubt whether there has ever been an 
instance of such transmission from beyond the frontier. 
· All contracts and agreements for value to be received between Europeans 
and natives, should be written in the languages of both parties. · . 

• 

All contracts to be 
written in the lan
guages of contract· 
ing parties. In the event of im ameliorati_on of the present system of civil adjudication in 

military bazaars, a fund might very advantageously be raised to defray the 
expense by an assessment on the land now granted gratuitously in the sudder 
bazaar. Regimental bazaars could not bear this assessment, nor would it· be I f 

d. h · · · h' 1 · 1 d · · b d mprovement o accor mg to t e spmt m w 1c 1 regtmenta groun IS g1ven ; ut a mo erate the judicial system 
tax might be laid on in proportion to the convenience of location in the vicinity would advanta
of the markets, or for commercial purposes. In· many, and I believe in most geousla compen
cantonments, large tracts are required by commissariat writers and other public sate a vatlorefml d 

h. h 1 · d fi · If 1 • · f d assessmen s o an 
se.rv~nts, ~v. IC a~e ~u t1vate or pnvate use; . sue 1 appropnatlon ? groun in military canton-
Withm mthtary hm1ts be not altogether ObJeCtionable, and should 1t not be ments, not within 
deemed advisable, on accou.nt of general salubrity, and for other reasons, to regimental limits. 
forbid all cultivation ·except in the compounds. attached to bungalows, then 
might these grounds be fairly liable to a land-tax ; and that, in addition to what 
would be raised from the householders in the sudder bazaar and elsewhere, not 
within regimental limits, might be applied to render residence in military can-
tonments and ultra-frontier stations more secure and desirable than it now is, 
with the acknowledged advantages :}t present allowed. 

In conclusion, I beg to explain to your Excellency that the delay which has 
occurred in drawing up this report has been occasioned by the necessity of 
applying to officers commanding stations for information on the working of the 
present system, and that the last communication on the subject only reached 
me a few days ago. 

I have, &c • 
. Judge Advocate·general's Office, 

Head-Quarters, Bangalore, 
13 August 1838. 

. 

(signed) R. Alexander, 
· Judge Advocate-general. 

Appendix (A.) . 

Case 1.-A. as agent on behalf of B. sowcar at Kamptee, versus Captain C., for N ~g
po or rupees 428. This suit originated in a protested order for Nagpoor rupees 374, w1th 
mterest thereupon at the rate of 12 per cent. per annum, deducting what was necessary to 
bring the amount within cognizance of military courts of request. 'l'he protested note was 
produced before the court, and evidence ten~ered in surpo~t of the 'claim for interest, but 
declined by the court. The defendant admitted the pnnctpal, but demurred to the charge 
of interest, on the plea that when he granted th: order to the sow~ar's agent, the la;ter was 
distinctly informed that the amount would be patd only after all bts (the uefendant s) other 
creuitors at Kamptee should have been paid ; and in support of this plea the vakeel of the 
re~;iment was called, who swore. to the circumstances. The ~ourt awarded ~he amount of 
prmcipal without.interest; and directed that the same "be patd after the clatms of all the 
defendant's creditors at Kamptee shall be satisfied." 
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-SPECIAL REPORTS ·OF THE 

. The d~mand a..aainst the defendant in this suit m brought to the notic~ of the superin
tendent 9f police at Kamptee about the 6th of March 1836, the debt bavmg been then of 
long standing, and ~e~end~nt having failed in ~peated promiBeB. Defend.ant was called upon 
for reply, with an mtimatton from ~te supennf:endent. th~t, as .the regtment was abo.ut to 
march from the station, an~ some dtfficulty mtght extst tn P.aymg the full amount, tf. be 
would specify any mon~ly mstalment that h~ could convementl)' alford, and pledge htm• 
self for its regular remtttance, he (the aupenntendent). would, endeavour to procure co~ 
plaimtnt's consent to. the ~gement. Deftmdant ~ecbn~ thm, ~d expressed ~t indtg• 
nation at the complamt bavmg been preferred agamat htm, allegtni tliat he had mformed. 
the sowcar that be intended settling w1tlt him before quitting the etabon; and that such ~as 
still his intebtion. The regiment marched three days afterwards, and the day followmg 
complainant again appeared at the poli~office, and ~tated that be had re~ained at ~efen
dant.'a quarters the whole of th~ p~n~g day and n•ght, and ~mpamed the ~IID~nt 
11o its first stage, but had. fa1led m obtammg·llny settl~ent of hill. acco.unt: The, fo~o!ng 
p6rUCU)III'8 were commUnicated to the ·officer ·eommandmg the rewment, Wlth an mbmatiOll 
that unleas an immediate satisfactory arrangement was entered mto, the matter would be 
submitted to superior authority. Defendant then gave an order upon M818rs. Cursetjee 
8r. Co. for the amount due, to be paid from proceeds of certain article& left in tlteir hands 
for salt:- This order was give~ to th~ sowcar himself, and Dot to ~is agent, and he snpo: 
posed 1t to be an order for unmedtate payment. On ·preseotabon, Mes81'8. C. &. CO.: 
i!e~lined accepting, on the ~und that the articles in question. were estimated at prices 
whtch precluded the probability of sale, IUld that if sold by auction,· the proceeds would not 

. suffice to cover the amount due. The articles remaining on hand for aome montha witltout 
any offer, a communication was made to·tlte defendant to authorize flbeir sule by auction, 

· or to provide otherwise for payment of tHe unaccepted order. He declined botll proposi-' 
tiona. In September 1836, tlte order was proteated by Messrs. C. &. Co. Repeated 
official communications were made to defendant witltou•e1iciting any eatisfactory repfy, and 
in August 1638 the matteT. was referred to a court of -requests. The other creditors at 
Kamptee had been arranged with by assignments on the proceeds from sale of house. The 
plaintiH"s claim was omitted In that arrangement; becauae ·defendant had promised that he 
mould be settled with befol'll quitting the station. ·.The award of the court in this case~ 
not confirmed by the commanding ofticer of the force. . The foregoin~; facts having been 
brought to his notice, the defendant wu called upon to enter intO an Immediate arrange-1 
ment for liquidation of _the amount due, with interest thereu,P~n,.·or abide .the result of a 
reference to army bead-quarters. · He acceded to the proposttton, entered 10to an arran~ 
ment by iDontltly instalments, but dying lnsolYent a few months afterwards, it,is presumecl 
the greater part of the debt remainl unpaid.· · · " · · · · · · ~"' · ' · • •· 

. . . ' • • ! . ' > , , '. , ~ I', . ' . , , • 

· Case t.-4. B. versus Lieat. C. D., for Hlderabad. rupee. 13; Plaintift' engaged wi~ 
1be defendant for the repair and painting o a bullock coach, for which he was to receive 
'!6 rupeea. Two montlts after the work had beeli com,Pieted, defendant paid him IS rupees~ 
and having failed in repeated proii!ises, this suit was 10stituted for recovery of the balance; 
Defendant declined payment on 'tlte plea that one of the springe repaired by plaintift' 
had broken, and that, pursuant to agreement, plaintW was to warrant 'the same for 1!1 
montlts. In support of tliis plea defendant handed in an agr:eement written in the Enl!ilisb lan
guage, and purporting to bear plaintiff's signature, of wh1ch the following is transcript:- . 

•• I promise to retw.r- carriage propel'ly, and warrant the springe to keep good fo~· one 
year, m default of which I will return the money he has giYen me for repairing the same. ' 

Witnesa, .. • · ' ' ·. · ' 'Bulli11g, aa signature; . 
Pedulruu sign\'ture. · · ' · , . .... . ' .. . 
Plaintiff admit& his mark to the document, ~ut pleads, first, tltat he merely engaged, in the 
e~ of the springs breaking, to. repair th~ same for nothing; and secondly, tltat the broken 
spnn.,. ~as not one oftltose repatred by him.· Two servant& of defendant, on leading ques
tion& beJng p~t to them, supported. his statement ~to the identity of tlte brokan apring. De
fendant admtta tlt~t on two'occaatons he drove h11 bullock coach on rough roads, 8Cl'OIII tbe 
country, to some d1stance from cantonment. The following is the cour;t's award:-

"According to the strict letter of tbe appended agree~ent, th~ plaintift' should lose 
the whole of the sum be claims, but from certain anawers l!iiven by plaintHI'to questions frolll· 
tlte court, it appears tltat he did not ri.,.htJy understand 1t11 tenor; under this coneiderstion 
tlte court awards tltat eight rupees be"' deducted from the claim of 13 rupees, and the 
defendant pay tlte plaintiff the oalance of five rupees." . ... . 

Case a.-A. B. versus Lieut. R. S., .for Hyderabad rupees 46. t. This action was 
brought for tailor' a work performed by plaintift' and his brother. Defendant being asked if. 
he admitted tlte claim, replied in tlte affirmative, to the amount of rupee& at. 10. PlaintiH"s 
brother being called, deposed generally to work performed, but without any tll!!cial reference 
~ tlte ~mount claimed, nor is he questioned thereupon. It is then recorded, that the plain
tift' havmg no further evidence, and the court not being 'satisfied with that adduced, put the 
defendant upon hia oath. In specifying the it.eDll admitted, and those objected to by him, 
defemlant makes out a balance due to plaintiff of 26 rupees and two annas only; alleging at 
tlte same time that be conaidered some of the smaller item& of the bill exorbitant, but would 
leave tllat point to the court itself. The following is the court' a award :-

. . "That 
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"That the plaintiff has not substantiated his claim to rupees 45. 2. and therefore award No. III.-Part 1 

that defendant do pay to plaintiff the sum of rupee& 26. 10. which appears to the court to 
be due;. an~ as the ~ourt .also consider the.jlaintiff to have been actuated by.fr~udulent 
motives m h1s proceedmgs, 1t decrees the sa1 sum of rupees 26. 10. to be pa1d m small 
instalments of five rupees monthly, as a sort of punishment to deter him from future delin-
quency." 

The amount awarded by the court neither accords with the first statement nor sub· 
sequent deposition upo~ oath of the defendant. Its finding of fraud against the plaintiff 
is not warranted by the recorded evidence, while the discrepance between the defendant's 
statement in reply, and subsequent deposition upon oath, should have induced caution in 
admitting his unsupported evidence in his own behalf. It does not appear that the defen
dant's deposition was explained to the plaintiff, or the opportunity afforded him for reply. 
In a correspondence with thl\ superintendent of police, before the matter was referred to a 
court of requests, defendant had objected to the account, on two grounds, that it included 
bills d.ue to two persons, and that in one of those bills items were erroneously included for 
articles supplied by himself. Defendant tacitly admitted the sum ofrupees 25. 6. as due to 
plaintiff, and the items objected to in the other bill amounted to rupees 2. 12. only. The 
bills conjointly amounting to rupees 45. 2. the defendant's admission upon the two. bills 
must be considered good for rupees 42. a. It was explained that the lesser bill was due to 
plaintiff's brother, who had transferred the same to pfaintiff for rec~very, an arrangement 
not unusual or objectionable. Defendant would appear to have admitted this exphlnation, 
since the objection was not renewed before the court. The items objected to were for hooks. 
and-eyes, and a pair of wings. It was expll!ined that the charge of one rupee was for altering 
the wings, and not for the materials. And plaintiff positively affirmed that the hooks-and-
eyes were purchased by himself in the bazaar. ' 

Case 4.-C. D. aud 16 Bearers versus Caflain A. B., for 90 rupees, balance alleged due for 
one month, and 20 days' pay, at the ra.te of SIX rupees each bearer, and seven rupees the head 
bearer, per mensem. Plaintiff, on behalf of self and bearers, states that 10 days before the 
march of the regiment from Bangalore, they were entertained by the defendant, Captain-, 
at the rate indicated, with the understanding that if they behaved well they would be conti
nueu m ms service after the arrival of the corps at Secunderabad. Three witnesses, having 
no apparent interest in the issue, distinctly swear that the rate of hire agreed upon between 
plaintiffs and an orderly trooper was seven rupees per mensem for the head bearer, and six 
rupees each per mensem for the remainder. One of those witnesses further deposes to the. 
fact of their having been informed by the trooper that if they behaved well during the 
march they would be continued in the Captain's service, after their arrival at Secunderabad. 
Defendant disputes the claim in toto, alleging that the bearers were hired for six rupees each 
bearer by the trip, not by monthly hire, and that they had received their full due. In sup
port of this averment an agreement, written in the English language, and purporting .o bear 
the mark of the head bearer, was produced in court. Defendant admitted that the aQTecmcnt 
was entered into some days before the regiment quitted Bangalore, and that the plaintiffs 
then took up their residence in his compound, but states that this was for their own comfort 
and convenience,. and that when employed by him at Bangalore they were paid extra. An 
orderly trooper appears as witness for defence, and being asked if he was present when an 
agreement was made with the plainti'ff, replies, "Yes, I was; the agreement was six rupees 
a head fo1· the trip, not monthly, and a present afterwards, shou!d they conduct thems~lves 
well. It was understood thanhe head bearer would get somethmg more than the rest 1f he 
behaved well." Being shown the written document, he .recognizes it and says, "this was 
si!i'ned by the plaintiff' a!ld the conten.ts well explained ~o him in the presence, and by order 
of Captam -, the other bearers bemg present~" Bemg asked whether the bearers were 
in defendant's monthly pay previous to the march of the regiment, replies "No, they were 
not; Captain - inVIted them to put 'in the compound until the march, there bein"' • 
plenty of shade and water there." There was no further evidence for defence. Plaintitf 
admits his mark upon the document, but states that he understood the engagement to be 
for monthly hire, and such was the impression of the other bearers also. A<.lmits also, that 
on three occasions wherein eight of the num~er were employed in carrying, money was given 
them, half a rupee on one occasion, and one rupee on the other two; but they considered 
this as a present, and when the eight bearers were thus engaged, the remainder were employed 
about the house. The court awarded 26 rupees, but upon what jlrinciple does not appear. 
The regulated hire per trip from Ban galore to Secunderabad 1s rupees· 8. 12. a. each 
bearer. Bearers are in the habit of hiring per trip with individuals proceeding alone from 
one station to another, full sets being employed, and the march usually performed in less 
time than prescribed by Regulation. But they are generally averse to trip-hire with regi
ments, the time occupied being so much greater. The ordinary pay for bearers when 
marching is seven rupees each per mensero, and one rupee extra to the head bearer. The 
bearers and other equipments were detained subsequent to the arrival of the regiment at 
Secunderabad for 18 days before these suits were determined, and the amount of award 
realized. 

Case 5.-A. B. Butler versus Lieutenant A.· P., for rupees 35. 8. on account of wages 
and current expenses. Defendant admits, to the extent of rupees 11. 2. which was tendered 
to plaintiff on discharge, but declined by him. Defentlant objects to the remainder, 
because, including interest on monies alleged to have been borrowed from a skroff for 
current expenses, whereas be has been in the habit of settling accounts daily; he objects 
also to the difference between butler's and maty's pay for four days, during which the plaintifl 
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was absent on occasion of the 1\Iohurrum, finding a maty only as substitute; and he objects 
further to two items in the account, which he alleges were paid for some time before. 
Ddendant's, cook is called, who deposes to the fact of his master being in the habit of 
settling his accounts daily: no further ev!de_nce for defen~e. The _court. ~wards rupees 
11. 2 as. admitted by defendant. The plamttff, when appnsed of this .decisiOn,_ appealed 
strono-ly a"'ainst it, alleging that the cook had sworn falsely, and that his own Witness was 
refus~d a !~caring. On reference to the record of proceedings, the following entry is fow1d :-

Legis. Cons. 
U August 1839• 

No. 24, 
Enclosure, 

Questioll by tlte court to tl1e plaintiff. " Did your master autho~ise you to borrow D_lOlley 
on interest, and have you any proof1-ATI$tcer. Yes, I was authonsed, but I have no witness 
to prove it." · · 

The plaintiff having no evidence to produce in court, the defendant is called upon to state 
his case. , 

Yet on subsequent inquiry it appeared that the sowcar was actually called by plaintiff, 
and questioned (not on oath) as to whether defendant had authorised his advancmg money 
on interest, and on his replying in the negativ'e, his evidence was deemed inadmissible. 

Case 6.-At a military court of requests, held at Cannonore, in October l 836, the 
court, passing by a note of hand for 200 rupees, granted to the plaintiff, a Parsee shop
}<eeper, by the defendant, a military officer, decreed that a bug~y, which, after having been 
used during the five months had been broken and repaired, should be taken back. by the 
plaintiff in liquidation of his claim, such claim being for the J;lrice of the same buggy 
(together with a harness not mentioned in the decision) origmallv purchased by the 
defendants, in adjustment of which the note of hand ha~ been grantee!. 

Case 7.-At Kamptee, in February 1833, a native court of requests gave an award 
against the defendant, decreeing that the sum sued for should be placed at the disposal of 
the officer commanding the force, and destroyed the plaintiff's bond. 

Case 8.-In February 1838 Subsook sued Gopaul, at Kamptee,· for recovery of 101 
rupees 6 annas, due on a bond. Gopaul produced. two witnesses that he had paid the 
money, and had met plaintiff's convenience by accepting a promise that the bond sliould be 
returned, Subsook assertin~ that the said bond was with his other papers at N agpoor. 
Subsequent applications by Gopaul were met by evasions on the part of Subsook, until the 
latter preferred a claim for payment of the bond in question, and the claim was referred to 
a court ofrequests. • 

Subsook brought in support of his claim two witnesses, one of whom was rejected by the 
court of requests. Gopaul produced the two. witnesses who saw the money adjusted, and 
heard the promise given to return the bond,. these witnesses having also persuaded Gopaul 
to. accept the promise of its being returned, on the strength of their knowledge of the pay-
ment having been made in their presence. · · . ' · . ' 

Gopaul offered to prove the perjury of Subsook and his witnesses, but was not allowed to 
do so by the court, which decided in favour of plaintiff. He, Gopaul, lodged his complaint 
against his opponents, who were tried by a court martial, and · convicted on the clearest 
evidence of l'elJury and subornation of perjury. 

(signed) R. Ale.ramfer, 
Judge Ad vocate-ge~eral. 

Appendix (B.) -
MEMORANDUM. 

PREVIous to the early part of th~ year .1813, the police ~uthority !n the fortress and 
cantonment of ~~nga~ore was vested m the hand~ of the native authonties of the M ysore 
gover~men~ residmg m the Pettah, whose duty It was to take cognizance of all offences 
committed m the <:antonment. !~e abkary department was also entirely under the control 
of ~~e same. authority. Opportumties were thus afforded to the European soldiery to procure 
spmtuous liquors to excess, ~hereby the health and discipline of tlie troops were seriously 
en~angered. To remedy evils of such magnitude it was suggested to his Hiahness the 
Rajah, by the Madras government, in the secretary's Jetter tQ the British 'Resident at 

' 1\Iysore, bearing date 1811, that the entire police authority and conduct of the bazaars 
should be transferred to tl~e co~mis~ariat, with ~ view to the establishment of a military 
haz_aai'; hi reply, the. Resident, m his letter bearmg date 7 January 1812, intimates the 
RaJahs concurrence m the measure of placing the abkary (being the only department in 
wh1ch abus~s. were found to exist) under the superintendence of the commissariat, but 
urgently sohcits the Madras government not to insist on the measure of takino- the whole 
bazaa: from unde~ the authority of his Highness, which point was conceded a~cordingly • 
and, .m the first mstance, the authority of the commissariat officer was confined to th~ 
supermtendent of the abkary department, on intimating determination of the Madras 
govemmen~ to accede to the Rajah's wishes respecting his retaining the bazaars under his 
own authonty. · · 

Tl_1e following passage occurs in the Chief Secretary's letter to the British Re~ident 
bearmg date 31 March 1812: . ' 
. "The Governor in Council, however, continues anxious that the entire police of the bazaars 
m the fort and canton!Dent of Bangalore, but particularly in the latter, may be placed under 

the 
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the superintendence o~ the com~issariat, if ~hat arrangem_ent can b~ effected with the perfect 
concurrence of the Rajah, and Without detnment to the nghts and mterests of his Hirrlmess's 

" 0 government. 
In furtherance ofthis object the Madras government again addressed the British Resident 

on the 15th December 1812, urging the necessity of placing the superintendence of th~ 
general police of the cantonment and fortress of Bangalore in the commissariat officer, to 
be exercised under the authority o( his Highness the Rajah of Mysore, and requesting him 
to endeavour to obtain the Rajah's acquiescence in the proposed arrangements :-That 
the police establishment had continued to' be paid by, and remain under the immediate 
and exclusive authority of the commissariat officer, who is to be considered master of 
police, and the only authority for the arrangement of the police within the limits of the 
cantonment and fortress of Ban galore. •, 

In continuation, the Madras government remark, "As it appears that the powers necessary 
for carrying the desired arrangement into execution cannot be conferred by this government, 
but must originate from his Highness the Rajah of Mysore, it is the desire of the Honour
able the Governor in Council that you will explain to his Highness the nature of that 
arrangement; and, that in the event of its meeting with his acquiescence, you will apply to 
him for a written order under his seal and ~ignature, applicable to the successive officerR in 
charge, directing them to distribute justice, and punish all crimes and disorders within the 
cantonment according to their discretion. This order, wheu procured, will be transmitted 
through you to this government, and will constitute the authority on which those officers 
will act." 

The British Resident in his reply, dated 8th February lll13, to the Chief Secretary's 
letter above quoted, states : 

Extract.-" I do myself the pleasure to forward the Rajah's authority under his seal and 
signature, delegating to the officer in charge of the police departllient at 'Bangalore, the 
right of punishin_g all disorderly conduct, at his discretion; and I beg you will inform the 
Honourable the liovernor in Council that his Highness will accede to his wish generally, as 
expressed in your letter, for the better administration of the police department in the canton
ment and fort at that station." 

The orisinal document thus forwarded was ~etained in the Chief Secretary's office, and is 
the authonty on which the superintendent of police, up to this period, has acted. 

'J '' The following is a Copy of a Translation of the Sunnud. 

" Regulations by His Highness Kishen Rajah Wadier, for Fort and Cantonment of Banga-
,' ' lore, for the Guidance of Captain Cub bon and his Successors. • 
• I • ' , 1 " 

" As it would occasion delay in the inquiry and punishment of offences, and in the 
administration of justice, to transmit daily accounts to the presence and wait for instructions 
from Mysore, Captain·Cubbon is hereby authorized to. examine and.settle disputes and 
quarrels, and· to punish offences according t() their nature, and agreeably to his own 
judgment. 

'·.",Captain Cubbon being placed at the head of the police cutchery at Ban galore, will 
inquire mto and punish all trifling offences committed within the fort and cantonment of
as above specified; but all great offences,. viz. robberies of sums above 500 J>agodas, and 
murders, and suits for sums of the same amount among persons who may be Without service 
or employment of any kind, or amongst merchants, or any sellers of goods, all such offences 
to be stated to the fouzdar, who will report the same to the ;presence for further instruc
.tions. Should the troops be removed from Bangalore, the police cutchery to be considered 
unnecessary.'' · 

· (A true translation.) 
\ 

(signed) II. H. Cole, British Resident. 

(True copy.) 

(signed) lV. T!tackery, · 
Chief Secretary to Government. 

No. III.-Part 1. 
!llilitary Court; 

of Request. 

' From the extract of correspondence above referred to, it will be perceived that while the 
· Madras government was anxious to introduce a more efficient police for the purpose of ' 
. checking as much as possible the use of deleterious spirits amongst the troops, they were most 
zealous to guard the rights and interests of the Mysore government, and that although the 
police, together with the control of the bazaars of the fort and cantonment, was placed 
under the superintendence of a British officer, his authority was derived from the lt~jah. 
The profits on the sale of arrack were forwarded month! y to the fouzdar of Bangalore, which 
officer likewise continued t.:> realise the bazaar duties as heretofore. 

The subjoined extract from ~antonment standing or,ders, by Colonel Marriott, dated 
17 March '1617, succinctly but clearly defines the duties of the superintendent of police, and 
the description of persons amenable to his authority: 

Extract.-" The commission under the seal and signature of his Highness the Rajah, 
bearing date 11th February 1813, grants the fullest powers for the punishment of all 

585. u 3 · · offences 
• 
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154 SPECIAL REPORTS OF THE 

offences except murders and robberies above the sum of (500) five hm~dred pagodas, and 
for the final decision of all civil suits under the sum of 500 pagodas. . 

" Every person committing offences within the above limits• is amenaJ;lle to. se1z~re, s~arch, 
summary zeal, and no exemption can be allowed by the offender pleadmg h1s bemg m the 
public or private service of an:y European officer, corps, ~r department.". . · 

Ilavin(T thus traced the origm and nature of the authonty of the supenntendent of pohce, 
it may b~ necessary briefly to explain the mode which has obtained in the administration of 
justice. . . . 

In all complaints for debt, and of a purely em! nature, agamst ~y p~r~on whatever 
actuall:y borne on the returns of regiments or departments, and drawmg '!mhtary pa:y, the 
complnmt is usually, in the firs~ instan~e, ~e.l'erred to the officer commandmg the reg1me1_1t 
or head of the department to wb1ch the mdlVldual belongs, for redress. In the even.t o.fth1s 
officer being unable satisfactorily to a~ just the com~la!nt, it is. dire.cted.that he s~allmtJmate 
the same to the superintendent of pohce, by w~om 1t IS then mqmred mto; a~d m cases not 
requiring a reference to the officer commandmg the cantonment, a decree. 1s, awar~ed ~y 
the superintendent of police, or refer~ed to a punchayet assembled '!mde~ hiS authonly; m 
either case, should the defendant object to the sentence, the subject IS referred to the 
cantonment commandant, who then issues the requisite instructions to enforce the decree, or 
convenes a court martial requests in virtue of the authority vested in him by Act VII.Sec. 12 
of the articles of war. ' 

Very few instances, however, are on record in which it has been necessary to assemble 
a court martial of this nature. . 

The only difficulty that bas ever occurred in adjudicating any civil or criminal matter is 
in former cases, when the defendant being of the military class abovementioned, and 
the amount of the suit has exceeded rupees 400, beyond which sum no suit can be 
determined by the articles of war, or any other Regulation of the British Government that 
would appear to be considered applicable to the cantonment of Bangalore. However, in a 

Soohje llhye versu1 late case, which exceeded the limited sum, it has been determined by the Madras govern
An~ajee Row, ment, that the sentence of a puncbayet, assembled by the superintendent of police, in accord
llavlldar 7th regt. ance to the spirit and intention ,of the late Bazaar Regulations of 1821, appearing just and 
L. C., for rupees, pmper, sl10uld be enforced, .vnich bas been done accordingly, the defendant having readily 
#7· 12

• submitted to the award of the sircar puncbayet, so soon as he became aware there existed the 
authority to enforce it. . • 

In all criminal cases preferred at the police office, in which the same description of 
persons are defendants, evidence of prosecution is recorded by the superintendent of police, 
and submitted with a statement of the transactions to the officer commanding at Bangalore, 
who, in the event of its appearing sufficiently conclusive against the accused, resorts to 
such steps as he may deem expedient to bring the party to justice before a military 
tribunal. · 

In all civil and criminal cases all other persons whatever, residing within the canton• 
ment (excepting such as are borne on the strength of regiments, or actually drawing mili
tary pay), are amenable to the authority of the superin'tendent of police, by virtue of h1s war~ 
rant from his Highness the Rajah of 1\'lysore, and subject to summary trial on such. 
warrant. . 

Doubts have arisen as to whether clauses 41 and 42 of the new Bazaar Regulations of18a2; 
are applicable to this cantonment. · : 

By section 41, of the new Bazaar Regulations of 1832, atall stations beyond the frontier, 
and in all detachments in the field beyond the frontier, the officer in charge of the general 
camp or field detachment bazaar is vested with authority to decide and determine suits, &c.: 
under th~ ~ou~t of 20 rup~es, provided the defendant ~~ the time the cause of action arosE"~ 
and the msbtutwn of the smt, belonged to any of the m1htary classes specified in section 13. 
of the same Regulations, to avoid the necessity of reference inserted in the margin. • ' 

The abo.ve section apP.arently applies ~nly to such s~ations at which the bazaars are under 
the authonty of the Bnbsh Government. Ban galore IS not, and never has been, a military 
general camp, or fiel? detachment b~zaar, b~t wholly and entirely a civil bazaar, under the 
co~trol of the s~permtendent of pohc~,. actmg unde~ tl~e authority and in behalf of his 
H1ghness the Rajah of Mysore, but denvmg no authonty m such capacity: from the British 
Government. . · 

It w~uld be m~st desirable, however, t~at the commissariat officer at Bangalore, holding 
the pohce author~ty! should. J;le vested w1th t~e powers contained i1:1. section <11

1 
as far as 

regards th.e .descnpt~on of m•hl.ary enu~erated m the first clause of section 13 ; and also all. 
those recelVI~g pub!1c pay enumerated m the second clause of the same section; all other 
p~rsons mentwned m clause 2, are already amenable to the superintendent of police, under 
h1s warrant fmm the M ysqte government. . . · 

Section 

~.sec. 13, cla~se ~ : "All na~ive non-com'!'issioned ~fficers or soldiers whatever; all natives re
celV!ng pay or h1re '!' the serv1ce of the artillery, engmeers, or pioneers; all military survevors or 
draughtsmeo;.all famers, drummers, or trumpeters; and all apothecaries, assistant apothecaries· drcs. 
sers, and hospital attendants." · ' 

Clause .2 : "All natives not spe.cified in clause 1, receivi~g public pay drawn. by officer in charge 
of a public. ~epartmeot appertainmg to the a~y; all artificers and labourers appertaining to the 
army or mihtary arsen.alo; all. ~ervants ~f mllitary officers; all public and private servants on the 
establu;hmcnt of chaplams at mihtary atatwns; and all registered military bazaar men."· · 
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Scctio!1 4~, vesti~g the officer command_ing,_ &~. _with certaiti powers at stations beyond 
the frontier, tf constdered merely as regardmg mdtvtduals borne on the streno-th of corps and 
detachments, i~ receipt. of military pay, migh~ be rendered applica~le (if not "already) to this 
cantonment, wtth pecuhar advantage, as tendmg to remove ever{ mconvenience which has 
ever been experienced in determining civil suits above the sum o rupees 400. 

The other classes contained in this section are now amenable to the superintendent of 
police in all suits under the sum of 500 pagodas, and in excess of that to the Court of Budder 
Udawlut. 

The experience of many years has proved the system of police now in force to be most 
efficacious, and it may be questioned whether any other could be introduced more calcu
lated to ~tf?rd protection and satisfaction to the community, or advantage in every way to 
the pubhc mterest. · 

Bangalore, 8 September 1833. 
(signed) E. Armstrong, Capt. ' 

· D. A. C. G. & Superintendent of Police. 
(A t.rue copy.) 

(signed) R. Alexander, Judge Advocate-general. 

From W. :lllacleod, Esq. Superintendent of Police at Bangalore, to the Officer commanding 
. Bangalore, datedthe 23d April1838. 

Sir, ' · 
. In ackqowledging the receipt of Captain Baker's letter of the 21st of April 1838, with 
its enclosure, (letter of date 16 April 1838, from Deputy Adjutant-general of the army, at 

, Fort Saint George) now returned', I pave the honour to acquaint you that my authority as 
superintendent of police being exercise<! under the warrant of his Highness the Rajah of 
Mysore, the Regulations quoted respecting punchayets is not in force, although punchayets 
are occasionally aasembled much on the same principle. 

Respecting courts of request, I have the the honour to state that the record of these 
proceedings are not in my office, nor have I anything to do in assembling or conducting 
such court. · · 

I have, &c. 
(signed) W. Macleod, . 

Bangalore Police-office, 23 April 1838. · Superintende?t of Police. 

(T 1·ue copy.) . 

(signed) R. Alexander, Judge Advocate-general. 

From A. lll.'Cally, Esq. Superintendent of Police of Bangalore, to the Officer 
commanding Cantonment of Bangalore, dated the lOth July 1838. 

Sir, 
I HAVE the honour to acknowledge the receipt of your letter of the 23d June 1838, with 

its enclosures, and to forward herewith my replies to the queries contained in the Adjutant
general's letter of the same date, 

I have, &c. 

Bangalore Police.office, 10 July 1838. 
(signed) A. !t!'Cally, 

Superintendent of Police. 

(True copy.) 
(signed) R. Alexander, Judge Advocate-general. 

Queries. 

1. Is there any warrant granted to the su
perintendent of police at Bangalore, by the 
Rajah of Mysore, or does the commissariat 
officer act upon the sunnud forwarded to the 
Chief Secretary to government, Madras, by 
the British Resident, on the 8th February 
1813? If there be a warrant, it is request~d 
a _copy may be furnil;hed. 

2. When a person in receipt of pay from 
tl1e goyernment is tried for debt, and a deci

. sion is given against him by the superin
tendent of police, or by the. decision of· a 
. 58,5. · • punchayet 

Replies, 

1. The authority under the seal and signa
ture of his Highness the Rajah of Mysore, 
granting to Captain Cubbon, and his suc
cessors in office, certain powers in the admi
nistration of justice in· the cantonment and 
fortress of Bangalore, til the warrant or sun
nud under which the commissariat officer at 
Bangalore now acts.- _ 

The original sunnud was transmitted to the 
Chief Secretary to Government by the Resi
dent at Mysore, in his letter of the 8th Fe
bruary 1813, and is supposed to be lodged in 
the Chief Secretary's-office. 

2 & 3. The authority is vested in the 
commissariat officer as above, extends only 
to persons strictly non-military, the Rajah_ of 
Mysore not having delegated any authonty 

04 ~r 

No.III.-Part I. 
Military Courts 

of Request, 
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Legis. Cons. 
12 August 1839· 

No. 25. 
. Enclosure. 

Que,-ies. 

punchayet assembled by him under the au· 
thority granted by the Rajah of 1\Iysore, 
what course is adopted to enforce payment of 
the decree 1 J n the event of there not being 
sufficient personal property to answer the 
demand, is real property liable to seizure 1 
And in the event of there not being sufficient 
of any kind to satisfy the demand, what are 
the ultimate measures resorted to in the 
case 1 

I : 
Replies. · · 

over subjects of the British Government, 
who were in receipt of pay from thatGovem• 
ment; claims therefore for debt, complaints· 
for ·assaults,. and generally all complaints 
against the military classes, as defined above,. 
were referred by the superintendent of police 
either to the officer commanding the re~
rnent, or the head of fhe department to which 
the party complained of belonged, by whom 
every endeavonr to, redress the subject of 
complaint was made. In the event of failure, 

3. As by the sunnud abovementioned- the the case was retransferred to the superin
commissariat officer has the Rajah's authority tendent of police, with the reply or explana
to punish certain crimes, not defined, at his tion of the defendants, and the whole matter .. 
discretion, should a fine be imposed on any was then submitted to the officer command
of the military classes or persons drawing ing the cantonment, with whom it rested to 
pay from government, and the criminal not· prosecute any further steps. Few instances 
have the means of payment, what ulterior are known of a process of imprisonment, and 
measures are, under such circumstances, . none of distraints for fine or debt being· 
resorted to 1 issued by the superintendent of police in the • 

_ , . case _of any of the military classes; that is, • 
persons in the pay of the British Govem· 
ment. • .Real as well as personal. property is
. considered liable to seizure in enforcing a 
decree. · 

, ''. . . t ., . ~ ·_:· ~' I , ' I I '1 .. I ' ' 'i• !,' • ,;· ! . '. :' ..• i '': I . .. • . 

4. It is desirable to know what.record is · , -4, The· officer .commanding the ;canton .. 
kept of proceedings and decisions in :civil ment. i$ vest~d with' full: police authority in 
smts, as also of the nature of the record the cantonment and f9rtress of Dangalore, as , 
kept of. crimin~l cases, and what check' or ' far, ag respects all ~~e' military cl11sses, and· 
controlts exerctsed by the officer command• · generally can exerCise 'control over all such 
ing in tbe cantonment?· · measure! of' the' existing police 'system as 

tend, in. his opinion,· to affect the well-being 1 
· of the force under his command ; but he exercises n'o direct 
interference with. the police officer in any of those duties which · 
specially devolve upon him, as the delegate , or agent of the , 
l\1ysore State, by which he is vested with criminal and civil 
jurisdiction over its own subjects. ; · ' ' ' ' ~ 

The record kept' of civil cases contains the plaintiff's name · 
defendant's name, nature and amount of claim; witnesses: · 
namt>s, if any, and decision of the superintendent of police 
w~th. dates,_ &c •.. The same description of re~md is kept of . 
cnmmal sutts; m cases of a grave nature, wntten· depositions 
are taken upon. oa~h,. a~d filed, and i~ of sufficient magnitude to 
be out of the J urtsd•ctwn of the pohce court,· the case is for• 
warded to the Commissioner for M ysore. . : . 

In ordinary cases, both criminal and civil, the proceedings 
are summary; evidence is heard viva voce, and not recorded 
and only notes taken of it. ,/ .. 

('J'rue copy.) 

(signed) A. llf'Cally, . 
' Superintendent of Police. 

(signed)· R. d.lerander,. . 
·. ' Judge'Advocate-gt>neral;. 

' . ___ __:__...:.__ ____ __;_., .... 
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- f 
. . • ' t - ' . . . : 

GENERAL OnnEn by His Excellency the Commander-in-Chief, 10 February 183/i, 
' . . . 

THE Commander-in-chief is pleased to publish the follo~ing Memoranda for th~ consti
tution of military co_urts of request assembled under the provi~ions of Act 4 Geo. 4, c. 81,. 
and for the guidance and disposal of their proceedings:-. , , 

. 1. In all practicable cases a field officer is io be detailed as president or'such 'co~rts, and· 
captains and subalterns. of not ,less'_ than eight years' ~standin'g, as me~ber~:.. -,' .. ·,: .. ' ' 

2. The court having met, the members· and president are duly sworn· upon each trial 
separately. 

3. The 
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3. The plaintiff and defendant being both in court, the court requires of the plaintifl (not Militury Courts 
upon oath) what the nature ·of his demand is, and on this being stated, interrogates the of Request. 
defendant (not upon oath) as to whether he owns the debt and acquiesces in the statement. 
of the plaintiff or not. This preliminary examination of the parties is to be conducted by 
the court to such extent as may appear to be desirable ; it is to be remembered that such 
declarations as either party may make against his own interest, although not upon oath, are 
good evidence against himself. 

4. Should the defendant acknowledge the debt, a decree is then passed and recorded 
accordingly, and the court closes its proceedings on the case. 

6. Should the defendant deny the debt, the plaintiff is called upon for his proofs, and his 
witnesses being produced, are examined on oath by the court, subject to cross-examination 
by the defendant, and their evidence recorded. 

6. The defendant is then in like manner called upon, and the evidence of the witnesses 
on the defence, subject to cross-examination by the plaintiff, is duly recorded. 

7. The court then decides according to the evidence before it, a nil the decision is entet·ed 
upon the record, special attention bemg given in the event of finding any debt or damage . 
due to the provisions of section 67 of 4 Geo, 4, c. 81, aud the mode of proceeding therein 
prescribed. 

8. Although neither party can be sworn in support of his own cause at his own desire, 
yet eithe~ party may be required by the other to give answer upon oath, or may be ordered 
to resort. But it is pnly usual for the co1,1rt to resort to such a measure when a decision is Sic. 
about to be pronounced. upon the statements of the parties only, without evidence of any 
kind, or when the evidence adduced is altogether insufficient and unsatisfactory; in such 
cases the court directs such party as it may deem best. · 

0. If either partr, having been sworn at the request of the other, make such answe~ as 
may be prejudicia to the cause of the adverse party, such evidence must, nevertheless, be 
received and recorded, and due weight given to 1t accordingly. • 

10. If a party refuse to be sworn whe~. requested by the other party or ordered by the 
court, such refusal is to be deemed contumacious and talj.tamount to a confession against 
himself, and judgment is to be passed and recorded against him accordingly. 

11. One party having been sworn at.the request of the 'other, or by order of the court, 
the other party IS not in any case to be sworn. The plaintiff may, if he pleases, require the 
defendant to be sworn in support of the. prosecution, and this precludes the defendant from 
making a like demand on the defence. · . 

12. A court 'of requests cannot in any case decide suits touching land or houses; neither 
can it on, any pretence direct such. to be seized or sold in satisfaction of its judgments or 
decrees. . . . .. . , 

13. A court of requests is essentially a court of equity and conscience, not bound down 
by the same strictness of rules and form which attaches to the courts of law generally; and 
the members thereof are to recollect that they are to make such inquiry as may enable 
them according to their conscience to do entire justice to both parties. A claim for money 
due, for instance, might be met by a. counter statement of damage done by the adverse 
party, and the court would then make inquiry, and decide according to the equity of the 
case. A. being servant of B., claims wages due; B. admits' that the '!'I ages are due, "but 
states that certain articles· intrusted to the said A. his servant, of equal or greater value 
than tbe wages due, have been wantonly lost or destroyed by him ; tlie court would there
upon require evidence, first as to the actual intrusting of the articles in question to A., and 
secondly, as, to their value and. the circumstances under which they were lost or destroyed, 
and then prouounce judgment accordirigly. . · · · · · . 

14. No creditor can be allowed to divide his demand a~ainst the same person into 
several suits, for the purpose of reducing it within the jurisdiction of a court of requests; 
but if he be willing to limit and restrict his entire demand to the sum of 400 rupees, and 
to quit claim to the surplus of the debt over and above the said .sum, then his su1t may be 
admitted accordingly. 

16. The statement of the parties, as well as all evidence admitted by military courts of 
request, are invariably to be entered on the record. . 

--) 16. TJ-· pceedin~s having been concluded on the particular, are to be sent to the 
~:;.m. ...,t>ffice1·s, m order to the judgment of the court being duly carried into effect. 

~/"}7· Tqe proceedings of the military courts ofrequest are to be recorded separately upon 
/ch tritf, and the record is finally to be deposited m the station or cantonment office. 

The above memoranda are also to be considered to be of general application to the 
['rnceedings of courts martial held under the provisions of the native articles of war, and 

,'ulation VII. of 1ll32, in the nature of courts of request, where the defendant may be 
ative of India. Such courts are, however, invariably to be constituted of native officerP, 

1 .ubadar major, in all practicable cases, being detatled as president, and subadars or 
j, madars of not less than eight years standing as members, with a superintending officer, 

n X a~ 
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l\lilitary Courts and an interpreter attached to the coiut, and the· awards thereof are to be regulated solely 
of Request. by the articles of war and the Regulation quoted. 

G. 0. C. C. 
25 July 1835. 

Act VII. Sec. 12. 

No. III.-Part2 • 
.lllilitary Courts 

of Request. 

Legis. Cons, 
\2 .August 1839. 

No. 2G. 

(True copy.) 

R. Alerander, (si~ned) 
Judge Advocate-general. 

With reference to the met)loranda published in G. 0. C. C. lOth February 1835, it is 
hereby notified for general information, that in cases where persons having claims are unahle. 
to attend in consequence of residing at a distant station, or from any other sufficient cause, 
courts of request are competent to admit 'the prosecution of the suit by any person duly 
authorized to appear on behalf of the plaintiff. 

Here follows Regulation VII. 1832, Madras Code. 

Appendix (D.) 
• 

" ANn be it further enacted, that all actions of debt against commissioned officers, non
commissioned officers, soldiers, or other persons amenable to these rules and articles, except 
such as may be cogni1able by the commissariat officer in charge of the police, shall be 
co"'nizable before line, garrison, detachment, or regimental courts martial, as the case may be, 
and not elsewhere, provided the value in question shall not exceed 200 Arcot rupees, and 
that the defendant was a person of the above description when the case of action arose, 
and it shall be competent for such courts, upon finding any debt or damage due, to direct 
the amount of the same, if not paid forthwith, to be levied by seizure and public sale of 
such of the debtr,r's goods, saving his regimental appointments and necessaries, as may ba 
found within the camp, garrison, or cantonment, under a written order of the co.nmanJin" 
officer, grounded on the judgment of the court; and if sufficient goods shall not be founJ t~ 
answer the demand, then any money due to him from government, or any sum not exceeJin.,. 
the half of the pay of the debtor, shall be stopped in liquidation of the debt; and if any 
debtors shall not receive public pay, but shall be a servant or follower, he shall be arrested 
by the order of the commanding· officer, and imprisoned in some convenient place within 
the military boundaries, for the space of two months, unless the debt be sooner paid." . . 

(True copy.) 
t:>igned) · R. Alexander,· 

Judge Advocate-general. 

-'(A.) No. III.-Part 2. -· 

MILITARY COURTS OF· REQUEST. 

Proposed Modification in Regulation VII. of 1832, l\Iadras.Codc. 

MINUTE by the Honourable A. Amos, Esq., dated 19th December 1838. . . . 
Tms subject has. been standing over for a considerable time, to"'ether with 

vari_oud o_ther milit~ry matters, in-order that they might be' conside~ed in con-
nexlon w1th the subJect of courts of request. . 

I have prepared a draft Act preventive of the stoppage of the pay of sepoys. 
It will be necessary, however, to consider the suggestions of the sudder courts, 

viz. I. That· where the sepoy has no seizable property, there will be no remedy 
for the creditor; and 2d. That as the law stands, not only cannot more than half 
the pay be stopped, but that it is within the discretion of the commandin" officer to 
refuse stopping even to the extent of a half, so that the commandin" ~fficer may 
prevent more being seized than will leave sufficient for the soldie~'s necessary 
wants. · · · -

It will require consideration, whether the principle_ of the proposed Act should 
be adopted, or whether the bazaa~ people should ~e prohibited from giving credit 
beyond the amount of a months pay, by enactmg that no debt exceedin" in 
amount a month's pay shall be re~ov~ra!Jle in any court of requests. I have pre- · 
r:arcd an Act to th1s _eff~ct, but I mchne to think that its principle is more objcc
IJona!Jie than the prmc1ple of the other draft proposed ; for if we were to enact 

merely 
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merely that no sum shall be recoverable beyond a month's pay, the enactment 
would be avoided by splitting or transferring demands ; and if we make the credit 
J:(iven our criterion, the defendant would often be induced to resort to perjury. 
llesides, such a law would prevent any cr~dit beyond a month's pay, even where 
the debtor has other funds and effects bes1des his pay. _ 

(signed) A. Amos. 

A CT. 

1. IT is hereby enacted, that no action of debt against any commissioned 
officer, non-commissioned officer, or soldier belonging to the native forces of the 
East India Company shall be cognizable before any court martial or court of 
requests composed of military officers, or before any commissariat or other officer, 

. in charge of the police at any military station, except such debt shall have been 
• contracted in a regimental bazaar, and in the ordinary business of such bazaar. 

2. And it is hereby provided that every action of debt against any such commis
sioned officer, non-commissioned officer, or soldier, contracted otherwise than as 
aforesaid, shall be cognizable in like manner, and be subject to the like forms of 
procedure as actions of debt against any such commissioned officer, non-commis
sioned officer, or soldier, which before the passing of this Act were cognizable 
otherwise than as aforesaid. , · 
· 3· And it is hereby enacted, that no part of the pay of any such commissioned 
olliccr, non-commissioned officer, or soldier shall be stopped in liquidation of any 
ueLt; Lut where execution is awarded by any such court or officer of police as 
aforesaiJ, if sufficient goods are not to be found by the seizure and sale of which 
the debt may be levied, the debtor shall be arrested by a written order of the 
officer convening the court by which execution has been awarded, or of such officer 
in charge of the police.as aforesaid, and imprisoned in some convenient place of 
confinement within the limits of, tbe station, garrison,. cantonment, or military 
bazaar within which the court or officer of police awarding execution has juris
diction, for the space of two months, unless the debt be sooner paid; and the goods 
of the debtor, if found. within such station, garri~oli, cantonment, or military bazaar 
at anv subsequent time shall be liable to be seized and sold in satisfaction of the 
debt; under such written order as aforesaid. 

·-~ .... -... ···-·-·---- ··----·-. ~ ... -·· 
--------------~ 

· MINUTE by ~he Honourable A. Amos, Esq. 
. . 

. l HAVE proposed a draft Act for the purpose of discussion, pursuant to the views 
of Colonel Morison and Colonel Stewart, expressed at the last meeting.· . 
, I doubt whether all 'the consequences of the measure have been fully dis
cussed; and I think that the draft may probai:Jiy require to· be· modified. For 
will it not be attended with great inconvenience if soldiers shall be subject 
to arrest by the civil authorities for trifling debts incurred at sudder bazaars and 

· elsevi·here. Military courts were established on purpose to avoid the arresting of 
soldiers for debts under 200 or 400 rupees. It will be a very important alteratiou 
in the present military law to allow of arrests for any debts except those incurred in 
regimental bazaars. ' ' ; 

It will be important to consider the difference in the provisions of the different 
presidencies in regard to the matters affected by this draft • 
.' By the Madras C~de, Regulation V. of1827, Regulation VII. of J832, all debt~ 
against commissioned otlicers, non-commissioned officers, soldiers, or certain other 
person$ are cognizable before line, garrison, detachment, or regimental ·courts 
martial, or before the commissariat officer in charge of the police ( wben under 
20 rupees) and not elsewhere, provided the defendant was a person of the above 
description at the time the cause of action arose, and the amount exceeds 
400 rupees. 
· . O.n finding any debt or damage due, the amount is . to be levied by distress and 
sale of goods within the camp, &c., under written order of the commanding officer; 
if sufficient goods are not found, public money or any sum not exceeding half tbe 
amount of pay shall be stopped. If the party does not receive pay, Lie is to be 
imprisoned. . 

585. x 2 There 
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Military Courts There are some special rules as to the arrest of persons of the above uescnp-
of Request. tions in actions left to the civil courts. · · · · 

legis. Cons. 
U August 1839. 

No. 29. 
Enclosure. 

n~ the J!en!Jal Code, Regulation XX. of IS to, Regulation XX. of 1825, 

Debts and pe~sonal actions against officers (perhaps non·com!nissi?ne~ officers 
may'Le con~idered as included), soldiers, and persons of a certam {dlffermg from 
the Regulations of the 'other presidencies} description, shall be cognizable before a 
military court, and not elsewhere, provided the value does not exceed 200 rupees, 
and the defendant was a person_oCthe_aboy~:_description. when the cause of action 
~~~ . . . 

The court is to consist of from lh·e to three' members, 'and shall he composed 
of European officers when European officers .are the parties concerned, and in all 
other cases of native officers ; the court to be convened monthly by the command-
ing officers of corps and stations. . ' · ' . · , . , ,. · · 

1 
• ' • 

1 
. · 

Execution may be general, or special out of such part of pay or public money 
as the court may direct When exec~tiori is general, and ~o e!fects can be_found, 
the debtor shall be imprisoned, and h1s future effects ,a~e h~ble. . 1 . . • • • 

By the BomfJa9 Code, Regulat_i~~ .XXII. o£.1827, ' .. :. . • 
Actions of debt and personal actions, not exceedmg 400 Bombay rupees, agamst 

·officers, non-commissioned ·officers, soldiers,. and certain .·other persons (differing 
.. as before), shall be cogni~able before a military court, or supednterident of bazaar 

(when under 30 Bombay rupees), provided d~fendant,'wh~n the suit was insti-
tuted, and the cause of action arose, was a person, of the above 'description. . 

Tbe court is to be convened by the commanding officer of a station or canton
ment. It is to be composed, according to orders of. the Commander-in-chief or 
commanding officer of the ,forces .for· the time. being, or in the absence of such 
orders, according to the discretion. of the con venin~ officer. either of not less than 

·three European commissioned officers, .cir.of not less than three· native commis
. sioned officers, with an· European superintendent.· Execution may be general or 
. special, as in the Bengal Code. : . . .. , _ . · . . · · · . · . . . . 
~ .. If there_ are n?t. sufficient effe.cts under a generaJexecutiQn, ·public money, or a 
'sum not exceedmg half the pay, shall be stopped. .lf the party does not receive 
pay, imprisonment,.) •"IJ 1. , · J , f.. : • ' . .. , . .. • • · . · · • • •.. I 'llli b ... d"' '"'"')/'{ ( ... {'I 1"'' ·' ,, ' I, ..•..• <o 

tw1 eo serve, .1 1 r 1 r ... ; 1., f ",.·1r .. tl' . ·. 1. , 

~dJ .bit~ "}1Je. ~ropo~~~, 1r~ft, ~?e~}i~~ .. a~~~r, t~-~ }.a,~,~~ J~ 'p~r~oRa}. ~~~ions~· pot ~cing 
e S. . I . I t' '. ! I l I •, 'I 'l 

· ·- 7: It ta.kes ~~;ay ~h~':;\spe~i~f:;·,'~~~~~t(v~ ~P~~~he:~~~~g~(~p~)3q~b~y· ~ride~. 
"Th1s .. spec1al executiOn out of,the sold1ers pay,does.not,appeat tq 1~ $0 very 
'o~jectionable, for it 'would &e(lm' to he'discretionary.' I doubt wheth,er. the M~dras. 
sudder judges we~e. correct in .observing· that the . stoppages In· default of' goods. 
under a general execution 'were. discretionary~~~·; These occur' ,iri' .the )t~dr!ls Jand 
Bomba Codes onl , · ' · ' · · · · · .· . · · .' ·· · · ·' ' '· . · ' · ' 1 ·' , _ , Y Y , , • ·. · , 1 , , · ~ : · :: r , r ; ", : .o T,: r .. ·' , , , ~ · · -· 

, . 3· The pr~posed draft does, not. alt~r th'? law as. to. person~ .not, being .~fficers, 
non-comm1ss10ned officers, or. sold1ers; ~hese persons are " different class m eacb 

residenc ; . · · ; · · · · · · . . · · · · · ' . " 
p 1 ' y • : . ': ' ... ~ j • 

1 
j •• "' • r;! ~ ~ ''' I • 'I ; ' I y ' ; ·, i ., , - ' ' ' •"' I- ' 

4· Clause. 3..18 framed o.n tbe mo~el of the B.engal R~gulation' xx~· of.'.l.S I o,. 
Sec •. ~2 (om1ttmg the spec1al execution),, but w.1th considerable modification on. 
account of the Bengal Regulation. not providing for' ~:xecutiori 'wh~re' it is awarded 
b a milita officer of alice~·:· '' .. ;. . . ·:· · · , .'' " ' · · 

. y ~here i;a vaguenes~ i.n, the Regulation,s; :bf ~hich: ~rd_ers ~~f, f:~~cuti~n', 'and 
vanous matters, are.to be done !;iy the commanding officer; to avoid which I 

, hfave ~~ade th~ orde~ t~. be \II '~\~~n b,Y ~e. O~C~_r'~onven,ing th~ COUrt, Ol the offi~er 
o po Ice. · · . ·. · ' · · · · · · 

. , " ' • • • ' ' ·' ' ' I , , . , '' (sig~ed)' ·' )1,1 Amos. 

'. I 
i •• 

}. 

IT is hereby enacted, that no decision· in any civil suit passed by any military 
. court of requests, or by any officer in charge of military police, or by any pun• 
· chayet summoned; by such officer, shall .be enforc~d agairust any commissioned 

officer, ~on-comnuss1oned officer, or sold1er belongmg to the native army of ·the 
· East lnd1a Compa_ny, by the stoppage· of. uny part of the pay of such commissioned 
'officer, non-commissiOned officer, or sold1er. · 

' J} 'I • > 
I l 'I > 
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IT is hereby enacted, that no civil debt shall be recoverable before any military 
court of requests, or before any officer in charge of militar_y police, or before any 
punchayet summoned by such officer, against any commissiOned officer, non-com
missioned officer, .or soldier belongin~ to the natJve army of the East. India Com-

, pany, where ~uch debt shall have ansen out of any credit exceeding the amount 
· of one months pay of the defendant. 

MINUTE by· the Honourable Mr • .Amos,· dated the 27th December 1838. 

' I HAVE compared the laws and regulations in force 'respecting military courts 
· of rr.quest, and have examined the various pavers containing complaints and sug
g~stions.upon. the subjecr., ~e have_ required !lnd obtained ~fficial'reports from 
the pres1den<;.1es of Madras and Bombay, but we have not written to the Straits; 

· and although incidentally we have got som'e notices of the decisions of sudder 
courts on the subject, yet I'am not certain that we are in possession of' all the 
decisions of the sudder and· supreme courts which it may be necessary to advert 
to before we publish any Act of Consolidation. . , _ __ , · 

-~ ·I all\ prepared, without waiting· for further information; to lay before Council 
' for their consideration 'a draft 'consolidation Act for. militarv courts of request; 
· but there are so' many :questions of a military nature which niust affect the clauses 
· of the proposed Act,· that. I 'submit whether it may not be advisable to postpone 

the consideration of the Act in Council until the principal military authorities 
·.(especially the Judge' Advocate) shall be more at leisure to attend to such matters 
·than they can be at present; and perhaps till their arrinl at Calcutta. · 
· I send the two tirst clauses of the proposed Act· by \vay' of specimen. Some 
'observations upori · these two clauses will 'perhaps be sufficient to show the diffi
. culties of the subject. ·'I have lettered· the provisions' of the proposed Act to 
'which. niy remarks are directed~ . '. . . . . ' ' . . . 

(a) One question arises whether we may and ought to· ihclude the· Queen's 
• forces •. They are i~cluded when serving 'rith the Com~a~y's forces by, 4 Geo. 4, 
e; 81; 1 I have not mcluded them. · · · · ' 

Another is, whether we may and ought to include the Company's European 
forces. I have included them. If we do not include them, these inconveniences 

; will' arise: first, we must inake t"·o Acts with nearly similar provisions, for the Act 
of 4 Geo. 4, c. 81, can scarcely be left with its present imperfections; secondly, 

·we shall leave all the 11ncertainty, so much complained of in several of the papers, 
• arisiog out of the terms in. Regulation XX. of 1825, ·of ~· British subjects " and 
: ~· European Brit~sh 'sub)ec.ts." . , . · · ' · · · · · .. · . 
· -'· ·(b) pne. qu~stJ~n. anses,, whether we have. P?w~r to make pro~JSJon for courts 
I of request beyond the frontier; ' The clause 1s hm1ted to the frontier. , . . . , 

. Supposing that we can make provision for courts of request,'beyond the frontier, 
• several controverted 'questions· occur as to wi)at distinctions should be made in 
• the jurisdiction, but these would not' be detailed iri the first clause. ' . . . . . . .. 

(c)" Some difference exists as to including " personal actions," and as to the · 
·.speCies of personal actions included. ' ' . . . ' • . -~ . . . . 

· (d) The' description of p'ersons not being office•·s,.non-commissioned officers, or 
soldiers, who are to be amenable io military courts, is different in the Act 4 Geo. 4, 

.. , c. 81, the Bengal, Madras, and Bombay Regulations respectively. Military. men 
· must decide on the selection.'.· I am only aware of one point which has been 
• matter of controversy, i.e~ as· to non-military persons who are residents within 
. cantonments, and not serving with the army. This point should be settled. 

(e). The respective R~gulations and Act differ between 200 an,~ 400 rupees. 
This niust be settled of course; the rupees must be all brought from S1cca, Bombay. 
and.Arcot rupees to Company's rupees. 

(j) The respective Regulations and Act differ between making only those 
amenable who are so at the time the debt was contracted, and also when the suit 
was instituted, or only requiring the first condition to be established. . • 

, (g) The Den gal Regulations provide for the court being convened monthly, and 
shortly before pay-day •. The· convening officer is differ~nt in different Regulations. 

(It) The Bombay.Regulations leave it discretionary with the Commander-in
chief or convening officer, whether the court shall consist of. Europeans or native 
officers. The term "Europeans," is used in· the Bombay Regulations without 

585. , x 3 adverting 

Military Court. 
ofRequeBI. 

Legis. Cons. 
II August 183g. 

No. 30 •. 



162 SPECIAL REPORTS OF TilE 
No.III.-Part2. · 1 

J\Iilitary Courts adverting to the distinction of Europeans by descent only. Some rules a~ to l1e 
.,r llequest. selection of European or native officers should be adopted. At Don~ bay, It would 

seem, that European officers might sit where the defendant was a native, but qnder 
the 4 Geo. 4, c. 81, it is obvious that Europeans must sit in courts under th~t Act, 
whether the plaintiff be an European or a native. The Denrral Regulations m effect 
provide that wherever the defendant i~ ,an E~ropean officer: ~uropean offi~e~s s~all 
sit· in other cases native officers sit. I he :!.\tadras Regulatwns make no dtstmctJOn 
in 

1

the constitution of courts of request and other courts martial, thereby leaving 

Legis. Cons. 
u August 1839· 

No. 31. 
Enclosure. 

Legis. Cons. 
u August 1839. 

No. 32. 

the rliscretion with the convening officer. · 
. As to the numbers of the members, it would, I think, be expedient to adopt the 

limits of five and three, though this is different, in some measure from the Madras 
rule which makes no difference between the constitution of courts of request and ' . courts martial. ·· 

The principal provisions to be consolidated, • are 4 Geo. 4, c. 8, ss. 55, 56, 
57· 64. Bombay Regulations'XXII. of 1827, XXII. o£1831; Bengai.Code ~X. 
of 1810, XX. of 1825; Madras Code V. of 182;:, VII. of 1832. UP.stdes winch, 
tlwre are about 40 suggestions contained in the correspondence. 

(signed) A. Amos. 

A CT. 

I. IT is hereby enacted th3:t in all places within, the territories of the East India 
Company, where the (a) forces of the East India Company are, or may be em
ployed, situate (b) beyond the jurisdiction of any court. of requests established at 
the cities of Calcutta, l\ladras, and Bombay respectively, actions of dcot, and all 
personal actions (c) against officers, non-commissioned "officers, or soldiers belong
ing to such forces, and (d) against ·all pers~ns attached to or serv~ng with any corps 
or detachment of such forces, shall he. cognizable . befor~ _a court of requests 
composed of military officers, and not elsewhere, provided (e) the value in question 
shall not exceed 400 rupees, and (f) that the defendant was a person of ~he 
above description when the cause of action 'arose. , .. · . .· · · . 
· · 2. And it is hereby enacted, that the commanding officer of any station, canton

ment, garrison, corps, or detachment, is he:e~y ·authorised to ·c?nvene such a "court 
o_f req?e~ts (g). And the said court ~hallm all practicable cases consist of fi\·e (It) 
comm1sstoned officers, and in no instance of less than three •.. The officers com
prising the court shall be European officers by birth or descent,. or nativ·e officers, 
according to the discretion of the officer con venin" the court. \Vhim the court i~ 
com~osed of . riati ~e "of!ic~~s •. an. Europ~an 

1 
o~ce~ by ,birth or descent shall be 

appomted to supermtend and record the proceedings. ' 1 

. 

Nou by the Honourable A. Amo~, Esq. dated the :;!d F~bruary 1839.' 

. · ~ct for Military Courts if Request.· 

·• THIS draft ~s; perhaps, ~ow i~ a state for. being submitted to the military authori
ties ?f the dtfferent pres1denc1es for ~hetr modification. It may be proper to. 
premtse, that at present the law respectmg courts of request for the Companv's 
Euro~ean tr~ops, and for the Company's troops at the. three presidencies, are "all 
matenally d1ffer~~t from ~ach other. An attempt was made· to consolidate and 
amend the prov1s1ons whtch concerned the native forces, in a draft submitted to the 
go~ernment by the Commander-in-chief; it constitutes the 84th Article of proposed 
art1cle.s of war, .and. accom~anies this Minute. The principal object of the 
followmg observatiOns, IS to pomt out the alterations made in the Regulations of the 
~ifferent presidencies. · 

· Sect.t. "Acti_ons of debt and all personal a~tions," Madras Code, Regulation V. 
of 1827. "Actions of debt," sect. 8, Article 7. . 

l\Iadr~s Code, _Regulation VII. of I 832, sect. 21, clause 2, 'contains further 
explanation of su1ts not cognizable by military courts. 

"Against Native Officers," ~c. . . , . 

. Bombar <?ode, Regula~ion XXII. of 1827, ch. 2, sect. 7, clause 1, "Persons of 
the d~scnptwns stated In sect. 3, clause J, . of that Regulation." That clause 

· · includes 
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includes all persons of certain descriptions bclon~in~ to tl1c l~olld, IV nrr-1 y, 110 t 
Leiner British-born suhj'ccts. Thc.sc dcscri]Jtiulls uo not <I"ITC. i11 tc;u., :~t )1 :t··t 0 . ~ . . ' 

"ith tbosc in the articles of war. They include "all persuJb rc,idi"·" "' ru\\u 11 i 11 ·~ 
any occupation at a cantonment or military statio11." They <lu not cpccii'y \'"z".~r
mcn; nor docs it appear that the code contains provisions for IT:.\·istcri:~," l'"za.u··l<ll'll. 

1\Iadras Coclc, Hc~u!ation V. of 1 827, sect. 1 o,Art. 7, "l'erso11s anJUJ<Li,k to llll':·.c 
rules ami articles."'- Thco.c persons are to he collected fro ill 1\rt. 1 o of tl1c satJl<.: 

section. Tbcy do not agTee in terms with tl1e persons aJncnab!c· to the articles of 
war. Tbcy do not, as in the Bolllbay Code, apply generally to pcrsoJIS residin;,; in 
cantonments, and no mention is made of Lazaar-men. In P,egulation VII. of 1S32, 
section 13, clause 2, a new list is given, >vhich by sect. 21, clauses 1 & ::;, is to 
determine the juriodiction oi courts of request ami of the Inilitary police oiliccr; 
lmt the like observation applie' to the new list as to tl1e old, with S<JJIIC illlportcmt 
exceptions. Uazaar-meu registered accurd!ng to sect. 5 of tlwt ltegulatiOl: arc 
iucludcd ; also the ofliccrs of military servants ami of chaplains; and beyond tl:c 
frontier a more enbrged description, iududing all pcrsollS residing within tile camp 
or cantonment, is adopted. 

Llengal Code, Hcgulation XX. of 1810, sect. 22, "Otncers, soldiers, retain< rs, 
of description Illcntioncd in Sect. 2 of that Rc;,;ulation, pcrsnns rcg·istcrcd '" 
attached to sraldcr bazaars, bazaars of corps, or mc11ial servants of ofliccrs.'' :icc!.~ 
does not agree in terms with tile article; of war, or witli the Uomh<ly or :\Lidrc:; 
ltcgulations. By llcgl!btion XX. of 1825, it is declared that Hcg-ulation x;~, d' 
1810, docs not extend to llritish s11bjccts attached to the <rrmy, within the dcc>cJ i]>
tions opecificd in ~eel. .'ii of 4 Gco. 4, c. 81 ; b11t tlmt it docs extend to tiHL<: 
dcscriptillll' of pcrouno if they tJe not European Britioh ;uhjccts. Tile lill.ct ( r 
t!Ji, Hc:;uL<tion i., SOII>t:\I'!Jat a111biguous, for the list in 4 Gco. 4,e. St, is, i11 ""'"c 
rc'i" ct', II Hire extensive, aml in others less so, than that in Hc;,;11latiun XX. ,,f 
1S10, srct. ~- Hcgulation XX. of 181o, provides for the registry of bazaar-llJcn 
for ddinlll'' till' "lations ancl cantonnJelitS which shall be deemed to l1e witl.in tl1c 
operntion ~f tl1e rules; and that, for some purposes at least, if not for civil suits, 
the registered bazaar-man must be actually following his oecupatio11. 

"Provided the value in question shall not exceed 400 rur:ccs ;'' :coo ru;1ccs is tile 
limit by the Bengal Code; each of the codes specify local rupe<'s, 

''Provided the defendant was a pErson of the description nn·nticmcd at tl1c 
time when the suit was instituted, and when the cause of action arose." 

The 4 Geo. 4, c. 81, does not include the provision " "hen the suit was 
instituted." It is included in the Bo1ubay Code, but not in the l\bdras or Ucn;,;al 
Codes. 

N. B.-The 4 Geo. 4· c. 81, and the BomLay Code, contain an important pro
VIsiOn: That they are not to apply witl1in the limits of the civil courts of request. 

General Remarks on Section I. 
A \though the provisions respecting courts of request arc not properly a part of the 

articles of war, yet our jurisdiction is too douutful to interfere with 4 Geo. 4, c. S I. 
Hence arises a difficulty, which has been much complained of, in dcterminin.~ "ho 
arc wbjcct to the native courts of r<'qucst. The Bengal Regulation bas uy no 
means removed the difficulty by saying, "all but Europc"aJI British subjects." 
ltcgulation XX. of I 825, sc<:t.4, clauses 1 & 4· It 111ay ue inq•1ircd "he ti1U' tiJe dilli
culty is not the same in rcg-nrd to the nati•c nrticlcs of •rar, ant! "hctiJer !lie 
local legislature should attc:upt to resolve, on the present occasion, this 1'c.rata 
qucstio. 

1\s to tiJC description (If pnsons nmcnaiJlc to courts <Jf r<'lJIICst, it is for military 
men to choose oJ<t of six <liili·rcnt lio,ts, viz. tl1e cndcs of the tJ,rcc presid<'ncies, 
tbc statute, tl1e articles of 11 ar, tl1e prc:iCllt Act, ami ti1c CtJ!lll:l<lnder-in-chicf's 
draft. 

· I ]J<JVc some douiJtS whether tl1is Act >IHmlt! not, in imitation of the Bengal Code, 
Lw down unifonn rules j(,r ddinin;,; statitliJs, uazaars, ant! cantonments, and for the 
rc.";,:istry of bznnr-lllCll; othcr"i~e, pcrlraps the opt•ration of tbc Act may IJc 
diJI(:rcnt intiJc dill~·rcnt prcoideucics. Tl1is, IJO\\'ncr, 1roultl karl to CIJilCII detail, 
anrlllli!!ilt Lc found incon\'cnicrit in the UrnnLny <lllrl ~\lat!ras prc.sidcucic'. 

l\Iilit;~ry men must t!ccidc upon tlw utl!er diocrcpancic~ poiutct! out in tile 
dill(:rent cod{·s. 

Section 2, '' Commandin~~ r~lllccr of :111v st:1tion or cantonment.'' 
I:c~1dation XXII. of 1 S17, 'eeL 7, ci.Ju,;, ~, so trruvi<k~. 

X4 :lladras 

No.lll.-P.1rt·'. 
J'!,:i' •ry (', IJII-.; 

(d \, ( 'I':, ·.l. 
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Madras Code Regulation V. of 1827, sect. 12, Art. 7· The court of requests is 
to be a "line, g~rison, detachment, or regimental court martial,'' and to be convened 

Military Courts 
of Request. 

accordingly. . 
Bengal Code, Regulation XX. of 1 S 1 o, sec~. 23. The court of requests is t~ be 

convened as courts martial under that RegulatiOn. · 
"And such courts shall be composed," &c. Bombay Code, Regulation XXII. of 

1827, sect. 7, cl. 2, so provides. ' · · . . 
Madras Code, Regulation V. of 1827, Art. 11, sect.· 8. The numbers differ, and. 

there is no reference to any distinction between Europeans and natives, or any 
orders from the Commander of the Forces. . · 

Bengal Code XX. of 181 o, same observation applied as to, Madras Code. · 
Sect. 3· It will be found that the codes are defective or discrepant as to most of 

. the points in this section. It seems convenient to reduce· them all to the ~tandard 
of the articles of war; but it may require consideration, as offences incident . to 
courts martial are, for the most part, punishable by courts martial, by which tribunal 
the like offences when incident to courts of request should be punished. · There 
seems to be good reason for the same punishment, thou~h it will probably appear 
inconvenient either to entrust the power of punishing to the court of requests, or to 
summon a court martial for the purpose, or to. give exclusive power of punish• 
ment to a civil court. :. 

It is an important consideration, how far it is advisable to specify the details of, 
procedure more at length in this Act. Nothing is to be found uron this subject 
in the codes; but various rules of practice are detailed in Genera Orders. for the 
Madras army, dated 10th February 1835,25 July i 835. These have been adopted 
in Bombay, but apparently not in Bengal. It is to be observed that they are drawn, 
up with reference not to the native troops, but to 4 Geo. 4, c. 81. These rules, though 
no doubt useful in practice, are defective ; besides being open to criticism, several 
of the rules are the subjects of separate subsequent clauses in the present Act. . As, 
the practice of courts of request is so much a matter of experience, I think one· 
of the Judge Advocates should draw up a set. of rules for the consideration of. 
government, to be inserted by way of _appendix to the Act. I have adopted in' 
subsequent clauses several suggestions of the Judge Advocate of Madras. upon this '. 
subject; but have omitted the following, as entertaining some doubts regarding' 
the1r necessity, or expediency of ~hem. They are, ·however, deserving of con-
sideration, viz. · . · - · · · I 

1. Touching non-appearan~e ofphi.intiff or defendant 
2. Interrogatories for distant witnesses. 
3· Interval for summoning of witnesses. . 

. 4· Rule as to swearing of parties. , · · . ·· . · ·. · .. ~ 
5· More distinct modes for executing decrees. . . . . '. . . . '. I 

6. New provisions for stoppages; wh~re a regiment passes int'o'another' 
rn~~~m~ . · · 

7. Agreements for more than 12 per cent. interest.' · .. 
8. Crying down credit in sudder bazaars. . . . . · · , , 
g. Contracts to be written .in languages of both contracting parties. . . 

Sect. 4- The first provision of this section is peculiar to the Ben"al Code, Reaula
tion XX. of 1810, Sl)ct. 22. The second provision is new, and is meant, t~ be 
auxiliary to the ne1~ power of revision subsequently provided for. . . · · . 

. Sect. 5, 6, 7· Th1s. mode. of trial by a single officer is peculiar to the :\Iadr!J,s 
and Bombay Co~es; ~t does not enter into the B~ngal system, and was ex,cluded 
from all the pres1denc1es by the proposed 84th Art1cle of War. ·. . 
. I~ c?ns~q~ence of the s.uggestions of .the Madras .Tudge Advocate, the juris

diction ~~ hm1ted to. the sen10r com~issarmt officer. The clauses in the Bombay 
Regulatlons respectmg the " Supermtendent of Bazaars," are Re"'ulation XXI L 
of 1827, sec~. 32, clauses 1, 2;3; the limit in amount is 30 rupee~. The Madras 
~ules respe~tmg the " Officer in immediate charge of the Police," are contained 
m Regulation VII. of 1832, sect. 21, clauses. 3,, 4; . the limit in amount is 
20 rupees. 

The section in the text is. taken partly frQm the Madras ~nd partly from the 
Bombay Regulations, 1nodified by the suggestions .of. the Madras J ud"'e Advocate. 

Sect. 8: The objects ~f. this ~ection were imperfectly; provided" for in the 
Madras and Bombay Codes, but the like observations occuri as were made .upon 
.lleCt •• 'J• • 

Sect. g, 10, These sections are pursua~1t to. s1,1ggestions by the ~ladras Judge 
Ad1·ocate 
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Advocate. They contain an 'important alteration in the law.with regard to the Military Courts 
revision of decrees. · ' of RequesL 

Sect_. 11, 12, 13. _The~e. sections. ~elate, to the .very important subject of the 
executiOn of decrees passed by m1htary courts of request and by .the commis
~ariat offices. Some of th; details have. ~ccn ~aken frcim one code and some from 
another;· but the substance of the prov1s1ons 1s taken from the Bengal Code, the 
principle ~f whi~~ .cod~, is,. ?P.P~sed to. the. Bombay and. Madras Code,_ and does 
not allow of any stoppages m default of a ·general·executton. . . · . 

. All the Madras military: autliorities represent in' the strong~st po~slble man\lC~ 
the mischiefs arising to the discipline of the Madras. arn,1y from .the'c~edit given 
at sudder bazaars, and the consequent stoppages of pay.' ·It. has been proposed· 
to limit the amount of credit in those bazaars; a subject upon which I have writt_e£\ 
in reference tci a draft of an Act now i~ the M i1itary Departmen.t, framed for thi~ · 
purpose; but there . are considerable difficulties ·in'. the way of any meas!lre for 
accomplishing this object. . Whether the adoption. of the Bengal ·rule as to general 
executions willl;lt'all diminish ~he evil, may deserve consideration. . ' 

Sect. 14, 151.16,} 7· 'T~~se. sections ,ar~ pur.suant to suggestions of the, Madra~ 
~udge Advocate. .. · · · · . . · 
. Sect.!t 8. 'There may be some doubt' whether the Council has authorityto pass 
th_is secti,on.-;-:a rnatt_er,which may b~ ~uhsequently inquired. into. The terms of 
the provision are taken from the vroposed 84th Article of War. The Law Commis-. · 
sioners thought that even beyond the frontier a limit in amount should be assigned. 
The-terms of the'section'do'not agree with'those in anvof'the codes. 'I have. 
added a provlsionc r~specting !riali be~ond, the frontier by the commissariat oflic;er; 
pursuant to Sect. :41, RegulatiOn VII. ofJ832, of the Madras Code. In the draft 
article of war it w'as obscure·wbether the cause of action must have arisen beyond' 
the frontier: Atteniion'is requested to the Madras papers respecting suits. for real 
p,roperty .~n c~n~~o~el!t~ beyo_!Jd ~he_ ~r()ntie·~·. ··. · · . : ·. : · · · . ' • ; · · ' 
. Sect. Ig.1 1 be mode of trymg. 'mlhtary SUitS by a punchayet IS the: subJeCt or . 

~\n:r!e~.ciu~ · cl~use;'l; ib , Regulatio~ VII~ ~n. 832/ ·of the , Ma~ras Code, and. it is, 
pecuhar_t~ th~t code~" ,T~ese cl~uses 

1
have rece,JVed constructions from the Sudder; 

Civil Court· of' Madras, ·and. various a~r.endments of them are suggested; they 
constitute "a' 'small i:ode ot 0 

them'selves: .; lliave delayeq'the. revis\on of the law 0~ 
punchayets in. military 'causes unti'l it shall· be ~etermined whether 't,he species of. 
~rial is to be introduf:~.~nt~~h~J~.~n.g~l:f\.~ .. ~o~b~~ ~r~~~~~· ";;(: ;·, r .'s' .. ' 

. . , ... OmiSSIOnS.•;;. 1:··· I ;··1: tl•. ·d!.•.~l .:: 

· ' Th~ ,draft Act now submitted is' prlncip~lly ~~ken from 'rri~teria'ls~in;·the codes 
pf the three presidencies, lying dispersedly and in conne~ion with othe~ matters: 
yiz. _gen~ral military ~e.gu)ati~ns, · articl.es of wa~, and the police ?f 'bazaars. In 
l!lbstractmg the matter 1mmed1ately connected w1th'the present subJ~Ct of the pre
sent Act, which I apprehend is exclusively that of the " Recovery of debts, and 
compensation for personal d_amage," Ipossibly inay_have'rej~c,:ted ~o.n~e 'provisio.ns 
"·hich it may be thought m1~bt be advantageously mserted.. 1 proceed, to notice 
those upon which I have had some doubts respecting their expediency or applica-
J?ility, and which I have oinitted, subject to further discussion. .' ' · .· · 

Bombay Code, XXII. of 1827.; 'The' whole of chap. s. concerning " Process I 
\>y civil authority, how to be conducted within' the limits of canto?ments." ' ' 

Ibid.· Sect. ,32, claus~ 3, 'explanatory .of the jurisdiction of the superintendent 
of bazaars. '· · · · . ·.! . · · 1 · · · 1 • · • , • • . • • • 

Madras Code, Vl,I. of, 1832,. sec,:t. '21,. Clause 2,. e~planatory of the. nature or 
suits to be. tried bv courts ofrequest. . ' · · · · · . · 
' ·Ibid. Sect." 22;clauses 1; '2, 3, 4, as ·to terms of suit in civil courts against 
mili"tary persons. · · · · ' · · · · ' . · 1 • . • · · 

· :Ibid. Se'ct. 23, Certificateof belonging to military classes~ , , 
· Ibid. Sect. 21, Stamp duties. ' · · ' · · · . · , 

'Ibid. Sect. 22; Interest of money;. I 'I .. '. ' I ' ' ' 

. ' 
Ib~d. Sect .. 34~ Forwar~ing _.military pe~so~~. to the. ciyil po'Yet. · 
lb1d; Sect: 38; ExtensiOn to other than m1htary bazaar statiOns. : 

, Ibid.: Sect 39, Civil arrests within military s~ations, clauses 1 ~ 2. . . . . 
Bengal Code,· XX; of 181 o; sect. 19, Execiltlon of process of arrest. w1thm 1mh-. 

tary statimls. ' · · ' · · ' ' · · · ·. ' · ' ' · · · · ' · · • · 
· Ibid, Sect. 20, Execution of arrest against bazaar-men, laying down and con 
fiiniirig of·liiriits of bazaars ·and' cantonments.:' ., ' · 1 

· • • • • 

585. . • Y Bengal 
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Bengal Code, XX. of 181 o, sect. 24, respecting process of arrest from civil 
courts against military persons. 

luid. Sect. 25, Process of arrest from civil courts against bazaar-men. 
Ibid. Sect. 26, Proviso acrainst dispossession of lands and houses. · . 
As to the recristry of baza~r-men, and the defining of stations and cantonments, " . vide general observations on sect. 1 of the text. . . 
Ben.,al Code, XX. of 1825, .sect. 4, clauses 1, 2, 3, 4, exempting from the Act 

Europ;an British subjects, or British subjects. 
. It only remains to add several sugaestions which are to be collected from the 
papers, which may be very deserving ·~f consideration in the forming of a military 
code, but which are not immediately connected with the recovery of debts, an~ 

, compensation for personal damage, which, .. I apprehend; is the proper subject of 
the present draft Act:- . , ; ·. · . . 

1. Better definition of police· powers in' military bazaars. · 
2. Giving to superintendent of poli<::e the powers of (:Oroner. : 

And generally attention is. r~quested. to t~e. various. p~ints noted· a:nd com
mented on by the Law CommiSSioners, m their .commumcat10n to Council; date? 
15th June 1838, and in the Report of the Judge Advocate of 1\fadras, commum
cated by the Madras government, in a !etter dated 11th September 1838, wh!ch 
two documents apparently contain or notice all the suggested amendments which 
have been recommended. It wiU be seen,that many of these relate to punchayets; 
.a subject which, for the reasons before mentioned, has been postponed. 

· (signed) . A • .Amos • . , 

From General Casement to the Honourable A. Amos, Esq., dated the . 
2oth April1839· . · 

My dear Mr. Amos. . .. · · ) 
. · I HAVE perused with attention the. drafts o£' the enactments for courts of 
request in the native armies of the three presidencjes, and yuur·.Mi~utes u~on. 
.their various clauses. I have also gone through such of the papers. accompanylDg 
.as appeared to require immediat~ consider!lt.ion. . : :' '. . ' 

1 
•• · '; ~ · • • ·:' , • · .• 

I would beg to obserye that, m my opimon,'the course now most adnsahle, as 
likely to produce the desired information or suggestions calculated to render tho 
enactment as complete as possible, Ui the mode most to be depended ripon, and in 
the shortest period of time, is, to transmit to the· military authorities of the 
different presidencies copies: of the two ·draft Acts, accompanied in each case by 
copies of such of the papers as have come up from the other presidencies, and to. 
forward them with a letter embodying all the remarks and points contained in 
your Minutes on both the draft Acts. It appears to me also that the provisions 
of the two Acts might very conveniently be combined in one enactment •. · 
. It is, I think desirable that each of the Judge Ad vorates General should. be re
quested to prepare an appendix ·of rules of detail~ for the ~uidance of courts of 
request and commissaria~ oflice~s:. ~he valuable suggestJ~ns which'·migbt .he 
expected to result frpm tlus requisition, would probably admJt of easy combination. 
and arrangement, applicable fo all the presidencies. · · .. • · ' ' · · ··- · , · • 

I proceed to submit such few remarks as have occurred tO. uie· ori consideration. 
of the draft Acts. · · · · · · J · • • • • 

. ' ., J . 

Drqfi Actfor Militar.!J Courts of Request,./tr •. fsc. 
Clause 3· I doub_t the expediency o£ investing the c~urtS ·of reque~t, &c: with 

the powers of pumshment here given. For non-attendance, or reluctance· of 
witnesses, and for peijury, it appears to me incompatible with ·the nature and 
duties of courts of request that such courts should possess the power to punish •. 
Regarding the first of these offr.nces, non-attendance, it would in general be out 
of the power of such a court to exercise such jurisdiction ; and the articles of 
war might be made to provide for .this contumacy in general, when committed in. 
the case of courts of request, as in the case of courts martial. · · 
· Regarding the second branch of offence, reluctance to give evidence, the same 
provision migl1t be made in the articles of war; and for the punishment of perjury. 
the articles of war do already provide, as committed b!'!fore- any .court entitled to. 
:.dminister on oath, which included courts of request~ The provision, however, 
· · should, 
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should.bc made to embrace perjury committed before the commissariat 
also, who is entitled by this draft Act to try small suits. 

The essential attribute of a court of requests seems to me to be this, that its 
consideration and its decision shall exclusively relate to the actions of debt, and 
personal actions, for the cognizance of which it is established. But if such a 
court is authorized to enter into considerations of contumacy of witnesses or 
perjury, in the light of offences criminally punishable by itself, a door is opened 
to much extraneous proceeding, and a handle given to insinuations of doubt as ta 
the impartiality of decrees made by the court. In the case of all military courts; 
I should incline strongly to discourage the. practice of punishing witnesses, or 
proceeding any further with them than to commit them for trial and sentence by 
another court martial. It is well that they should be empowered by the articles 
of war, as they are, to punish witnesses for contumacy or perjury, because it may · 
happen to be desirable so to do; but in by far the greater number of cases, no 
such summary procedure is necessary, and it appears to me that the dignity of a 
court martial, especially as regards the ostensible purity. and impartiality of its 
verdict, is likely to be sustained by transferring the cognizance of these offences 

·to a new court. To a court of requests the sentiment I have endeavoured to 
,express would seem to apply with. much greater force. · . 
, For mere contempts, however, which though they disturb, do not relate to the 
suit before the court, I see no objection to giving jurisdiction to a court of requests 
for such offences committed in court. . . . 

Clause 5. Is it intended here that the commissariat officer shall administer an 
oath to witnesses in suits tried before him? If so, which appears to me desirable, 
.a provision to that effect would seem necessary. · 

Is it intended that the commissariat officer shall take the prescribed oath every 
month, or on every occasion of trying suits, or. when he assumes office ? The 
latter is, in my opinion, the best time to. take the oath once for all; whenever a 
commissariat officer shall become senior at a station for the purposes of the Act. 

~ , C!ause tl., This. invests the commissariat officer with the same· powers as. are 
j pre-y1ously ~onferred on courts of request ; and Jor. the same reasons the objections 
J have already stated would appear to apply to th1s clause. 
· · ·Clause g. In a preceding clause (7),. the commissariat officer iS directed to 
.. furnish a monthly return of his proceedings and decisions; but if the latter. are 
:liable to revision, that should ~ake place as soon as possible after they are made. 
1 To wait for a nionth would often defeat the object; ·or render impossible the 
. effe~ting of a revision. It would be an improvement; and not attended with any 
\ inco~venience, that returns should,. be made. of decisio?s without .delay, in the 
.-.same manner as courts of request are by th1s Act reqmred to furmsh a copy of 
{their proceedings. . . · . . . . . . . 
. · . Clause 10. This appears to g1ve an unhm1ted power of ordermg reviSion. I 
·think it would be well to restrict the commanding officer to one revision, and to 

.. empower him, in case . the court or the commissariat officer adhere to. their un
. satisfactory decree, to send the suit up to a new court of requests (the next month, 
.for instance), the decree of which new court to be final, unless palpably illegal. , 
. . Clause ·u. The direction t? record proceedings (which I presume means t~at 
the evidence as well as the su1t and .decree shall be recorded at length, otherw1se 

. the commanding officer will be in the dark as to the merits of the· case), is a great 
·improvement (m the present practice, and ·the power of directing revision con
ferred by this clause, appears to me a very necessary provision. · 

Clause 12. 'fhe seizure an<\ sale authorised by this clause, should I think be dis
. tinctly and expressly placed within the competency of the commanding officer of the 

.'. station. · It is implied· perhaps by the clause'· as it. stands, but to state it in words 
would be an improvement.' ' , · ' :. .: • ' · 

With regard to the imprisonment of arrested debtors here contemplated, there 
· are no suitable places in the military st&tions in this presidency. I would suggest 
· therefore that the words "situate within the limits of the station or cantonment," 
· be taken out, and that it be permitted to send such debtors to the civil gaols in . 
· 
1the respective neighbourhoods. . 

Clause 13. It cloes not appear by whose order the stoppages are to be made. 
'The paymaster will require authority to make them. Perhaps the commanding 
officer's certificate of the decree, ancl of his own decision that it· should be met hy 

·stoppages, would suffice, and be the readiest ·mode of authorising stoppages by the 
paymaster. · · 

585. y :z Clause .. 
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1\lilitarJ Courts . Clause 17. The same remark applies to the setzure ere con temp ate • 1e 

of R~quest. commandin" officer should be distinctly authorized. · · . · · 
These nit~arks are all that it occurs to me to submit on this occasion. I bave 

abstained from goincr into the more important parts of the subject, because it 
appears to me the p~rticular provi~ce o~ the Judge ~dvocates General (under the 
orders of the several Cmnmanders-m·chtef) to enter tpto these parts of the • con
templated Acts; and. ~pon the suggestions an·d information whi.ch the re~erence I 
have proposed will ehctt, 1 hope to have a subsequent opportumty of statmg more 
11t lar••e what considerations. may suggest themselves to me, and I should then be 
able to do so in a manner more likely both to' satisfy myself, and to conduce 
towards the efficiency of the Act, than if I were no tv to enter upon them.· 

Legis. Cons, 
n Augwt 1839. 

:No. 3i· . 

• 

.I beg to return the box, with all the papers you sent me •. 

. ' Yours, &c. . , 

• 
• (signed) /Yil/iam Casement • 

Fro~ General Case~nt to the Honourable A. Amos, Esq., dat~d the 
23d April 1839. . 

1\Iy dear Mr. Amos; · · · . · · · . · · . · • . 
THE clauses of the draft.Act for courts of request appear to me now well calcu

lated for the purpose, but I think t~o _little alu~rations would improve the· 3d ~nd 
the 8th clauses. · : ' ·· · · · · · · ' 

To the former, I would propose to add a few words (in order to give a concur~ 
rent jurisdiction to comts of request and courts martial ov:er con tempts or dis
tur!Jances commitied in presence of the former), in' words to the following purport: 
" and that as regards the· other ·offences herein above stated, the offerider shall 
be punished as aforesaid, either by the summary judgment of the courr, or by the 
sentence of a general or other court martial." ' • · · · · · ' 
· 1\Iy object in thi~ suggestion is, to avoid the possibility of a commissioned officer 
being punished by a court of re,que~ts. · · · .· · · . · ' · · 

In clause 8, I would· propose to Jnsert'after court,· the words "of such commis
sariat officer;" and the clause might; I think, more briefly conclude thus, "shall 
be the same as are hereinbefore provided· for the· observance of military courts 
under this Act." · • · • . ' • · ~ · · ·' ' • ' · ·' , • · • 

. If this suggestion be not adopted, it will be desirable to add. to the. proviso· in 
• this cl~use a few words. relating to contempts of .courts, similar to those before 

sul!~ested in the case of courts of request. · : · · · · · · · · · · ' · · · 

.. 

With regard tO 'the 'draft of proposed terms· of reference to the military autho
rities; they appear to me very completely adopted to elicit the desired inforn11ition. 
· Perhaps· it might be advisable not ·to say (as in' the closing part of clause 5) 
that offence~ ~y witnesses are of a .nature more fit f?r the 'investigation of a civil 
th.an of a mth~ary court. The articles of war make such offences by atrienable 
Witnesses pumshable by ·courts martial; exceptio"'· only suclr persons' at all as are 
not amenable; • and it is quite· customary in ·the ~rmy to try men for non-attend-

• ance, ·perjury; &c. as we!l-understood military 'offences' •. '· · ' : · · · : · 
·In clause 6, I would propose ta insert (as a· subject amon" those enumerated as 

requiring co~~ideration) th~ suing by representative in such htstances as iradesmen 
of Cal.cutta su10g de!Jto~s at the 11;1o~ussil station~. · ·This is' a branch of the subject 

LFgb. Cona. 
12 August 1839• 

No. 35· 

on whtch much contranety of pracuce has obtamed.' • · · 
'···" ''· ···· · lam,&c •. ·· · 

· · ·' (~igned} · William 'case~nt •.. 
. ' ... 

No'fE by tlic Honourable A'~ Am~s, E~q.', dated the 8th of May 1839. · ·· · 

• ~N consequence of the opinions exprc~sed in Council. with refer~nce to suit~· in 
mtl.1tary courts of request beyond the frontier,. su~gested by a case at Baroda, in 
wh1ch n person, not an officer or soldier, but apparently residing within a canton
ment, "as cast for a debt amounting to 44,500 rupees, I liave added to the draft 

. Act a proviso. for giving a right of·appeal in suits beyond the frontier, lvhere the 
amount recovered exceeds 400 rupees, · · 

I • • In 

• 
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, In the terms of reference, I have added a paragraph (para. to), requesting the lllilitary Courts 
opinions of the military authorities upon this subject, especially with regard to any of Request. 
provisions with which it may be thought that the power of appeal should be 
accompanied. . . : · . ·. . . . 
. The principle of an appeal to a civil court being entirely new, it must be 
expected that the details incident to the appeal cannot be disposed of in the. short 
way proposed in the draft; they are not like! y, however, to occasion any difficul
ties of consequence. 

, The Law Commi~siooers recommend that beyond the frontier, the jurisdiction 
should be limited in amount. The Regulations of the different presidencies are not 
more ul\iform upon this point than upon almost every other point touching military 
courts. The liability in consequence of rcsiJenc'e within a cantonment is a 'Ve.rata 
questio. The Baroda case also presents various other points of questionable 
iurisdiction. · · 

• • I , ~ (signed) A. Amqs. 

. DnArT .. oF AcT. 
. . · . · · · Fort William, 20 May 1839· 

1. IT is hereby enacted, that within the territories of th11· East India Compllny, 
actir)Ds of debt and .all personal actions against .native officers, ,lion-commissioned 
officers, soldi'rrs, and, other person11 amenable to. the articles of war for the native 
forces in the military service of the. East India Company ; persons registered as 
attached to sudder, bazaars or I.Jazaars of .corps, and following !lt. the time their occu
pations in re~pect of which ·they are· so· registered, or, menial servants of officers 
belongiug to such forcE:s, shall be cognizable before a miljtary court,. and not else
where, except as hereinafter mentioiJCd; provide~ the value. in question. shall .not 
exceed 400 rupees, and the defendant was a person of the. description above. men~ 
tioned when the cause of action arose, and whcri the suit was instituted. , , , 
. . :.1. :And it is hereby ~nacted, tha,t the commanding officer of any. station: or ·can
tonment is authorized. to convene such military courts.. And such courts shall be 
composed, according to the order of the Commander-in-chief: or commanding offi.:. 
cer· of the forces of the presideQcy within which, the station or cantonment, is 
situate, or. in the. apsence of SI\Cb orders, acco~ding to .. the discretion of the con· 
venirig 'officer, either of not less than three European commissioned,offi.cers, or of 
not. less ,than, thr~e native commissioned officers, with. an European officer to super-
intend ~nd. record the proceedings:.· . . · , . : · · . : · , ' . . 

3· And it is hereby enacted, that the procedure in s.uch military courts, includ
ii?g the appointment of ,an ittterpreter,: the oaths. to .be taken hy the.members of the 
court, ·by the 11upel'intending officer, and by the interpreter,-and the. rples and pro .. 
;visions as to th(l hours lor the ~itting of the court, for. the summoning and exami
nation 1 of, witness~s, for ,the. manner of voting,.· foy putlishing non-attendance, 
refusing to give eyidenc~,. or perjury as a witness, .or using menacing words, signs, 
or gestures in th!l presence of the court, or ·causing any disorder or riot so .as: to 
disturb its proceedings, shall he the same as prescribed by the articles of war in 
the case of courts martial ; provided that as regards .the, offences of non-attend
ance, refusal to give evidence, and perjury as a witness, the offenders, if amenable 
to the articles of war, shall be tried and ,punished by a generaL or other court mar· 
tial, subject to all the rules contained in th.e artic;:les ·of war fol' the ;administration 
of justice by courts martial, apd that in regard tQ. the other otre.nces. hereinbefore 
in this section mentioned, t!1e offender shall be punished as aforesaid, either by the 
summary judgmeht of the. court, or by the sentence of .a general or other court 
martial. · . 

4· And it is hereby enacte(l,.thaf such military courts shall be convened monthly. 
and shall be holden on· some convenient day before the issue of the pay for each 
month ; and that after the conclusiot:t of each· case, a copy of the proceedings, 
including. the evidence and tiecree therein, shall be furnished to the officer com· 
n1anding the station or cantonment, by the 'pre~ident of every such court. 

5· And it is hereby enacted, that at all stations where military bazaars are esta· 
blished, ·suits for the recovery of any debt not e11ceeding 20 rupees, in which the 
defendant at the time the cause of action arose, as .well as at the period of the 
institution of the suit, was a person belonging to any ,of the descriptions before· 
mentioned, shall be brought before the officer COilliJlanding at such station, who 
111ay, by written order, reler them· to the St'Dior commissariat officcr'at such station, 
~5~5·. • y 3 · who 

. . 
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l\Iilitary Courts who is l1ereby ir.vcsted with. authority to dctermme a sue 1 su1ts; or may at JJS 

of Uequest. discretion direct them to be tried by a court of requests. . 
6. The senior commissariat officer as aforesaid, on his bec~mmg such officer, 

and previously to acting under any such reference. as aforesaid, shall. take an.d 
subscribe the following oath before such commandmg officer as aforcsrud, who IS 

hereby authorized to administer the same:-:-

Oath. 
• • : , I ' '. 

· I A. B. solemnly swear that I will try and determine all suits referred to 
me ~nder Act of 1839, to the best of my ability and judgment, without 

. partiality, favour, or affection, and that I will not directly or indirectl.f receive 
·or knowingly allow any other pe~son to receive for me any money ~r .. effects 
of any kind on account of any su1t that may come before me for decision, or 
shall have been decided by me. I will strictly adhere to all the rules pre
scribed for my guidance, and. I will, in a!l respects, truly and faithfully 
~xecute the trust reposed in me. 

' 7• And it is hereby enacted, that the s'cnior commissariat officer as aforesaid, 
in trying suits falling under his ~ognizance, shall have powe~ to admi.nistcr oat~s 
or solemn affirmations· to the Witnesses, and shall record h1s proceedtngs and h1s 
decree 1a writing in the English language:; . and after the. ~onclusion of each c~se 
a copy of the proceedings and deere~ therem sh?\1 be furmshed by such comm1s~ 
sariat officer to the officer commandmg the stat1on or cantonment. , . . 

8. And it is hereby, enacted, that the ru.Ie.s and pro':is!on~ as to ~e hours for 
the sitting of the court for the summonmg and exammat10n of Witnesse11, for 
punishing non-attendance, refusing to give e~jdence, or· perjur/' ' of . a witness, or 
for using menacing words, signs, or gestures, m the presence o ·the court or such 
commissariat officer, or causing any disorder or riot' so as ~o ·disturb its' proceed
ings, shall be the same,as prescribed by. thearticle~ of war: in the case of .cour!s 
martial ; provided that as regards the tnal and pumshment of the . offences ln thIS 
section mentioned, the same rules shall be observed as'. are hereinbefore prescribed 
in 1ection 3 of this Act. · · · · · · · · , , . . . · · . . · 

g. And it is hereby enacted~ . that the • officer commanding at: any station ·or 
cantonment, upon being furnished with copies of. the. proceedings, including the 
·evidence and decree, of any military court of such senior' commissariat officer, 
5ball pass his orders thereon, either for a revision of the decree or for ·the 'execu. 
tion thereof. · · '. · · ' · · · 
· 1 o. And it is hereby enacted, that the 'officer commanding as aforesaid, to 
whom such copy of any decree shall have been furnished ns ·aforesaid, is autho
rised to remit the same. for revision if he shall be dissatisfied with such decree, 
either upon any matter of form or upon the merits, to the authority passing 
such decree, or to any military court constituted as aforesaid ; and he shalf have · 
the like power in respect of any .subsequent decree in the same matter. 
· 11. And it is hereby enacted, that if the commanding officer shall be satisfied 
"·ith any such decree, he shall countersign the copy, thereof furnished to him, and 
shall direct whether the execution shall be general or shall be satisfied, out of the 
pay of the debtor and of public money that may. be due to, hiln ; such. direction 
shall be in writinl!, and signed by the commanding officer., . .J • '· _ . , · . · 

12. An~ it is her;by enact~d, that where thll exec;ution is directed to. be general, 
the debt, 1f not. pa1d forthWith, shall, under the authority, of ;the commanding 
officer in writing, signed by him, be levied by seizure, and publiQ sale of .such of 
the debtor's property as, may be found within the limits of the station .or, canton
ment; and if sufficient goods are not 1'found·. within the limits of the station or 
canton~ent, the debtor shall be arrested and imprisoned in any, civil gaol near to 
the station or cantonment, or in ~ny other convenient' place of confinement (such 
place to be designated in the directions of·the commanding officer) situate within 
the limits of the station or cantonment, for the space of two months, unless the 
debt b~ sooner paid; and his goods, if found within the limits at any subse
quent t1me, shall be liable to be seized and sold in satisfaction of the debt. 

13. And it is hereby enacted, that if the commandincr officer shall direct the 
execution to be satisfied out of the pay of the debtor, the whole or any· part of 
such pay or public money, or Loth, according to the terms of such direction, which 
may be coming.to the d~btor, eith~r in the current. or 11ny future month, shall be 
stopped and pa1d over to the creditor; and a cerhficate of the decree and direc-

lion 
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t10n thereon, unllcr the ·hand of the commanding officer, and signed by him shall Military Court$ 
be a sufficient authority for making such stoppages. ' of llcquest. 

14. And it. is hereby enacted, that where suits may be brought in a military 
court of requests upon several notes, bonds, or other securities, or upon several 
demands of a different nature, such suits shall be cognisable by such military 
court, provided the amount claimed in respect of each security, or in respect of 
each demand shall not exceed the sum of 400 rupees. , 

15. And it is hereby enacted, that no suit shall be brought in any military 
court, or any commissariat officer, for any demand where the cause of action shall 
not have arisen within six years from the time of instituting the suit. 

16. And it is hereby enacted, that upon any suit being brought before any 
military' court or any commissariat officer, it shall be lawful for such court or 
officer, and he is hereby required to investigate any counter-claim .or set-off which 
the defendant may allege that he is entitled to against the· plaintiff, and. to allow 
the plaintiff only what may be due to him after such deductions. 

17; And it is hereby enacted, that in case of any general execution against 
a defendant,. it shall be lawful, on failure of payment, under the authority of the 
commanding officer, in writing signed by him, to seize any goods which he may 
lwld in his possession by way of pawn' or mortgage, and the same shall be de
livered to the plaintiff, subject to all such rights as the owners thereof had against 
the defendant at the time of the seizure of the same. · 

18. And it is hereby enacted, that such actions of debt and personal actions as 
aforesaid arising beyond the frontier, may be brought before such military courts 
as aforesaid at any station or cantonment beyond the frontier of the territories of 
.tbe East India Company, for any amount of demand ; provided that such military 
courts beyond the frontier shall be coml?osed of European officers, and that in 
case of any claim not ·being satisfied, Imprisonment shall not be awarded for 
a longer term than six months, or in case the debtor shall be proved to have been 
guilty of fraudulent or dishone~t. conduct, for a longer term than two years: 
prov1ded also, where the sum received shall exceed 400 rupees, an appeal shall 
lie to the Court of Sudder Dewannee Adawlut of the nearest pre,sidency, accord. 
ing to the same rules as are in. force with regard to appeals' to that cpurt from 
subordinate civi!. courts; where the. amount in dispute does not exceed. 30 rupees, 
the cause' niay be tried and 'determined. beyond the frontier~ by such commissariat 
officer as' a(oresaid,. in . like manner as. suits 'within the frontier are tried and 
(letermined by such 'o.fficer •. ':. · ' .. ' · . · 1 

, ' .· ' 

tg. Provided that nothing in' this Act contamed shall be construed to repeal or 
affect any Regulation or part of Regulation touching the trial of suits at military 
bazaar stations by punchayet.' ' · · • · 

•· 

DRAFT of INSTRUCTIONS to the Three Presidencies, dated the 22d April183g. 

1. THE military authorities of the different presidencies are requested to con
sider the draft Act herewith sent, together with the accomp!lnying papers contain
ing ~uggestions for the improvement of courts of request for the recovery of debts 
against military persons, and of. the administration of justice by commissariat 
officers, with a view to forming a general and amended. system of law upon this. 
Rubject, app~icable .to all· the· presidencies• . Their attention _is also particularly 
requested to the statute' 4 Geo. 4, c: 81, and to the Regulations .of the several 
presidenci~s0 sent herewith. ·• · ' ,' ' :·. i · . . • • • 

2. It w11I be observed that mthe Regulations of the several presidencies there IS 

a want of uniformity upon the following points; viz.-1. The species of action 
which may be tried before the military tribunals in question ; 2 .. The amount 
recoverable; 3· The descriptions of person~ against whom suits may be brought;. 
4. The point whether the defendant must have been a military man at the time 
when tbe cause of action arose, as well as when the suit was brought; 5· The 
jurisdiction of military courts of request within the limits of the courts of request 
t·stablished in the presidency town~ ; 6. The persons convening courts of re-
11uest; 7• The persons composin~ the courts; 8. The forms of procedure; 
y. The execution of decrees; 1 o. Rules to be pursued beyond the frontier. .1\nd 
it will be noticed that discrepancies upou most of the above matters. occur bot~ 
in respect of military courts of request, and also of the administr,ation 'of justice in 
civil suits by commissariat officers.. The military authorities are requested to-

58.). ' • y 4 · · · · give 
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!llilitary Courts give their opinion upon each of the above matters, and to state, Ill respect o ea~h 

of 1\eq~est. . of them, their reasons for preferring, in a genera! system, the rule .of ?ne prcst• 
dency in preference to that of ~nothcr, or thetr reasons for cons!dermg that a 
general rule in regard to any particular matters could not. be convemcntly adop!ed 
for all the presidencies; and also to otTer ~uch observations as they may tlunk 
proper concerning the amendments. of the existing Regulations proposed in the 
draft and the various papers, or wbtch may occur to themselves. 

3· Particular attention is requested as to the point whether the puhchayct 
system of l\ladras sh?uld be e:ctended to t?e. othe.r presid.enc!es, ~nd .\v_heth~r the 
provision~ in the dralt respectmg the admtmstrallon of JUStice m clVIl sutts by 
commissariat officers, and which are taken from the 1\Iadras and Bombay Hcgu· 
lations, can be conveniently extended to Bengal. · 
. Attention is requested to a matter which is much urged in the papers f~orn 
1\fadras, respecting the limiting of credit to be given in military bazaars. Dtffi· 
culties appear to occur in limiting ~he amount rec?verable. in the military co.ur~s, 
without at the same time admmmg the great.mcom·emence of any cred1t m 
excess bein" recoverable in the civil courts; the principle hitherto adopted having 
been, that parties were precluded from suing military men in the civil courts only 
·in cases in which a prompt remedy was open to them in the military courts. In 
making any provisions for limiting credit given by a particular individual to a 
military man, it must be obvious that it will be difficult to prevent an extended 
credit being fraudulently given, in a manner so as to make it appear that the 
extended credit has been given by a different ·individual; should the military 
authorities be of opinion that credit. in bazaars ought to be, and can be con
veniently restricted, it will be advisable that they should point out the most 
effectual and least objectionable way of accomplishing this object. . · · 

4· In adverting to the new provisions of. the draft, it will be important to 
ascertain the opinion of the military authorities as to the propriety of allowing 
·the commanding officer, jn addition to his power of refusing to execute a decree, 
:the power of sending it back to the same or another tribunal, once, oftener, or an 
11nlimited number of time~. · · . . ·. . ·. 
r 5· In regard to the punishment of persons amenable to the articles· of war, for 
.not attending as witnesses;· refusing to give evidence, or committin~ perjury, it 
-will be important to ascertain the roost convenient mode of pumshing such 
·offences. ·On the one hand there is a~ great convenience in the delinquency 
being punished promptly by the tribunal before· which it arises; but on the other,· 

·neither courts of request nor the commissariat ·officer appea.rA to be so competent 
lo deal with offences of such a nature. as courts: martial generally. are. It may, 
perhaps, be thought by some that courts martial even are not. a very fit tribunal 
for such purpose~, and thal if the courts of request and the commissariat ·officer 
are not to have jurisdiction, on the ground that the offences are incident to their 
proceedings, it may be the best· course to· transfer' the offenders· to the civil 
tribunals. The nature of the offences is not better suited' for investigation by 
:a military. than by .a civil court! _b,ut the Ji.sta~ce of, tbe proper civil. court may 
prove an _mconventence to the mtlttary servtce. · . · . · · · ' . ; 
· 6. Destdes the rules of procedure before military courts which have been laid 
down i? the. Regulations, there are va~ious de!ails of a minuter description, which 
are nottced m General Orders, or suggested JD the various papers sent herewith,
such as regard attendance of parties by representatives, intt::rrogatories to distant 
~l'itnesses, t_he swearing of the parties;' the non-appearance of the parties, the 
wten·al of It me allowed for the summoning of witnesses, and the like, It would 
be ve!y desirable to embody, in one uniform system, the most expedient provisions 
of th1s nature that may be suggested by tM military ·authorities of the several 
presidencies. · · · . 
· 7• The like observations, as in the last paragraph, are applicable to various 
rules o_f evidence or practice; in regard, for example, to the proof of contracts, as 
requirmg them to be in writin", and in the lan<ruaaes of both the contractin.r 
parties, or the practice of the co"'urt in allowing a p~rti~ular rate of interest. " 
· 8. It will be observed that the provisions in the Regulations conceming the 
recovery of debts before commissariat officers, are to be found in connexion with 
a multitude of miscellaneous provisions concerning military bazaars and canton· 
~ents. It may be a questi~n. for conside~ation, how far the proposed Act should 
Incorporate. any of the provtstons respectmg bazaars and cantonments, which are 
so far applicable to the subject of the Act, as they designate the limits of its 

'· operation 
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operation as to persons and places, or explain the capacity and jurisuictiua of the 
commissariat officer. 
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l\lilitar)" Courts 

of Hcqul'sl. 

9· It will deserve consideration, whetbcr, in· the proposed Act, the subject of 
the protection of military persons from suits in the civil courts, should be par
ticularly entered into, and if this. be thought advisable, whether the existin!T pro-
visions upon the subject have, in practice, been found adequate. 

0

. 

1 o. On the subject of the recovery' of debts beyond the . frontier, particular 
attention is requested to the existin~ Regulations, and to the power of appeal 
which is pr9posed ~o ~e ~iven in certa~n.eases, both. as ~egards the conferring of such 
a power, and the hmltatlons and proviSions by wh1ch 1t ought to be accompanied 
and the tribunal to which the appeal ought to lie. . . ' 

11. On the subject of punchayets, if it shall be thought advisable to include 
them, in the present Act, it would be advisable that draft clauses should be .fur
nished, incorporating the provisions in the Regulations, the principal decisions of 

· the l\'ladras Sudder Court, and the various amendments suggested, by means of 
which the law may be expressed in a compendious and improved form. . 

:' · (signed) A. Amos. · 

--

(No. 320.) Legis. Cons. 
From J. P. Gra11t, Esq. Officiating Secretary to the Government of India to 12 Aogust 1839· 

T. II. Maddock, Esq. Officiating Secretary to the Government of India with · · No. 38· 
· the Governor-general. · · . · · 

Sir, 
I AM directed by the Honourable the President in Council to forward to you, 

for submission to the Right Honourable the· Governor-general; the accompanying 
original papers as noted in the margin•, on the subject of a proposed enactment 
for the better administration of justice in military courts of request in all three 
presidencies. · · · . · · 

2. It will be observed that the question was originally brought to the notice of 
the government of India by the government of Fort St. George, in their Chief Secre
tary's despatch, dated 1st December 1835, and proposed for the consideration of . 
the IndiaiJ Law Commission. ·Enclosed with this letter, amongst other papers, is a 
letter from· the register of the Madras Foujdaree Adawlut, dated the 20th of No
vember 1S35, in which will be found a statement of the circumstances which had 
suggested to the Madras authorities the propriety of various modifications of 
Regulation VII. of ·1832 of the Madras Code, and an explanation of the modifi-
cations proposed. · 

3· On the 22d N ovembrr 1 836, the Madras govern!Jlent submitted also, fol' 
reference to the Law Commission, extracts from a resolution recorded by the 
government on the ·13th August 1833 on a previous communication from the 
Court of Foujdarry Adawlut. On that occasion the iocal government expressed 
an opini<;m tbat.a summary appeal to the zillah judg11 should be allowed, in the 
event of the military court or punchayet exceeding their jurisdiction; The Ho-

uourable 

• Letter from the Chief Secretary to the Government of Fort St. George; dated tst December 1835; 
with one Enclosure, . ' 

Letter from the Chief Secretary to the Government of Fort St. George, dated ~~d Noverr:Ler 1836, 
with one Enclosure. · . 

Extract Political Department, dated 30th .January 1837• 
Letter to the Secretary to the Indian Law Commission, dated 8th 1\fay 1837•' . 
Extract Military Department, dated 16th October 1837, with one Enclosure. • · 
Extract Military Department, dated ~oth October 1837• . , ·. 
Resolution of the government of India in the Legislative Department, dated 6th November x8:j7. 
Letter from the Secretary to the Indian Law Commission, dated 15th June x8a8. ' 
Letter from the Officiating Secretary to the Governor-general North West l'rovinces, dated 13th 

October 183B. . · 
Extract Military Department, dated 18th June 1838, with two Enclosut·ts. 
Extr•ct Military Department, dated 8th October 1838; with five Enclosures. 
1\linute by t~e Hon. Mr.· Amos, dated 19th December 1838, with draft of Act enclosed. 
Minute by tLe Hon. A. Amos, E•q., without date, wilh nnuther draft of AcL.enclosed. 
Minute by the Hon. A. Amos, Esq., dated ~7th December x8a8,_ with a draft of Act enclosed. 
Note by the same, dated 2d February ! 839· . · 
Letters from 1\lajur·generul Casement to Mr. Amos, dated ~oth and ~ad April 1839· 
Note by the Hon, l\Ir. Amo•, dated 8th May 1839· -· 
Draft Act, dated ~oth May 1839• · 

r- Proposeu Letter to the 1\lilitary Authorities of the three Presidencies. 

- sss. z 
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Military Courts nourable the Court of Directors expressed their concurrence in this point of view 
of Request. in paragraph 171 of their despatch to the 1\ladras govern~ent, dated 30th ~ep

tembcr 1835, No. 6, a copy of which paragraph accompamed ~he above ~esolullon. 
4· On the 30th January 1837 an extract from the pro~eedmgs of .th1~ govern

ment in the Political Department wa~ received, with cert~m commnmcat10ns from 
the resident at Nagpore; and also correspondence wh1ch pass:d betwee.n the 
government of India and the 1\Iadras government, on a suggestion that m the 
modification of Re"ulation VII. of 1832 of the Madras Code as before proposed, 
a clause should be 'introduced for the purpose of providing for the trial of suits for 
real property situated within the cantonments beyond the llritish frontier. 

5· The several papers above noticed were from time to time transmitted to the 
Indian Law Commission for consideration. ' , 

G. An extract from the Military Department, under date the 16th October 1837, 
was forwarded to this office, with a further communication. from the Madras 
government on the su~ject of the Regulations for the recovery .o,f debts due fro?J 
the nati~e soldiery at that presidency, and a resolution of the government of India 
thereon, to the effect that the expediency of making the proposed or other changes 
would be taken into consideration in this department. 

7· A further extract from the said department, dated the 2oth of the same 
month, was received for the same purpose, with the draft of a code of rules for the 
guidance of military courts of request, prepared in the Adjutant-general's office at 
this presidency. . . 

8. In reply to these extracts, information was communicated to the 1\lilitary 
Department, that the proposed Regulation for the guidance of military courts of 
request, which purported to cancel all existing Regulations on that subject at 
,·ariance with itself, being clearly matter of legislation, could not be' passed by the 
government in its executive capacity; that the measures to be adopted with this 
object would be made general, embracing the soldiery all over India; and that 
the military authorities at the several presidencies would be called upon to furnish 
the Legislative Department with the necessary information for enabling the govern
ment to frame an enactment comprehending the whole subject: 

g. The Law Commission replied to the communication that had been addressed 
to them, by their secretary's letter of 15th June 1838, in which they noticed suc
cessively, with an expression of their own opinion upon each point, the several 
suggestions of the Commander-in-chief at. Madras, and the resolutions of the 
Madras government passed on the 13th of August 1 833, and approved· by the 
Honourable Court. From this communication his Lordship will readily gather 
the chief points for consideration. · · . 

10. The Law Commissioners observed, that they inferred from the tenor of the 
letters with which these questions had been referred to them, that it had been the 
intention of government that they should be taken up in the course of the general 
revision of those branches of the hiw with which they are connected. But that 
they had nevertheless been induced to submit this Report, from a knowledge that 
a draft of new articles of war for the native troops, including rules . for military 
courts of request, was then under the ·consideration of government. · 

11: The officiating secretary to the Governor-general for the North-western 
Prov1:-ces sub~itted, with his letter of 13th October last, a petition from Mr. J. 
Uawlms, a. res1d~nt at Agra,. ~omplaining of the illegality of an ex-pa!te judgment 
passed aga1nst bnn by the military court of requests at that station, to which he 
alle.g.ed he wa~ not amenable. The object of his Lordship in handing up the 

· p~tJtJon to the government of India was, that the several points therein noticed 
m1~ht meet such attention as they deserve, in considering the general rules for the 
gmdance of the military courts of request then under discussion in this depart-
ment. , · 

12. A let!er from the secretary to the government. of Bombay, with a copy of 
the Regulations by which military courts of request are governed at that presi
dency, was transferred to this department from the Military Department on the 
t8th J unP. last, n ith reference to the extract from this department, dated the 6th 
November 1837. 

13. ~Vith another ~xtract from the same department, dated the 8th of October 
last, tlus department received a report from the Judge Ad vocate-general of the 
.Madras army upon the laws and regulations regardin"' military courts of request 
and courts martial for civil suits. . 

0 
• 

14. The subject has 1·eceived much attention from the fourth ordinary member 
of 
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of Council, to whose minutes, dated as noted in the margin, you are rCCJLll·stcd to 
refer his Lordship. Amongst the papers herewith forwarded will be found two 
notes from Major-general Sir \V. Casement, who was consulted on this occasion 

1a D<c. 1833. 
No dat(', 18:3~. 
27 Dec. 1838. 

by l\lr. Amos. . · 
15. The whole matter has been incorporated into one Draft Act, which it is in 

the contemplation of the President in Council to circulate to the military autho
rities at the three presidencies, with a letter calling for their opinions, and any 
suggestions they may have to offer on the several provisions of the proposed Act. 
The substance of the letter with which it is proposed to circulate the draft Act 
will be seen in· the paper hereto appended. The President . in Council begs to 
call the attention of the Right honourable the Governor-general to this paper, and 
to request his Lordship's sentiments thereon, as well as on the several provisions 
of the Draft Act, before circulation or publication. 

2 Ft:bruary 1~39· 
8 i\lay 1839· 

16. You are requested to return the original papers with the draft of Act, with 
your reply. 

. I have, &c . 
Fort William, 2o ,May 1839• (signed) J.P. Grant, 

Offg SecY to Govt of India • 
• 

From T. H . .Afaddock, Esq. Officiating Secretary to the Government of India, 
with the Governor-general, to J. P. Grant, Esq. Officiating Secretary to the 
Governmeni of India.· 

S
. • 

. 11'0 · . . • . • , 

I AM directed to acknowledge the receipt of your two letters of the dates and 
subjects noted in the margin;* and in reply to communicate as follows. 

2. On the subject of the article. of war for the native army, the. Governor
general has recorded a minute ·containing such 'observations as have occurred to 
him with reference to the points on . which Mr. Amos has invited discussion. 
A copy of that documc~t is. enclosed for submission to the. Honourabl~ the Presi-
dent in Council. · . 

3· On the subject. of th'e draft of Act for the better ad,ministration of justice in 
military courts of request, the Govemor-general has studied with much attention, 
and his Lordship can suggest no better method of throwing light on the many 
points with regard to which doubts ·may be entertained, or of endeavouring to 
reconcile the differences in law and in pr11.ctice which prevail in the military courts . 
of request at the three presidencies, than that of issuing the circular which has 
been approved by the. Honourable the President in Council, and his Lordship 
would wait for the returns to that circular before entering into any observations on 
the many points which are open to discussion. . • . 

4· On the present occasion, his Lordship has only to remark with regard to the 
request of attention to the 4 Geo. 4, c. St, that this statute is about to be repealed 
and re-enacted, with alterations and amendments ; and that, in his opinion, a 
solemn declaration is to be preferred to an oath, in the case ofa commissariat 
officer, exercising judicial. functions, should an oath be not indispensable under 
the provision of section 57 of the above-mentioned statute, which· directs that the 
members of a court of requests, being Europeans, shall be sworn on the Holy 
Evangelists. . . . • . 

5· The Governor-general, however, would not, even for the present, take leave 
of the subject without gratefully acknowledging the soundness of the views and the 
laborious attention with which the fourth member of the Council has pointed out 
and endeavoured to overcome the.difficulties of the proposed Act. 

6. The o~·iginal papers receive~ with your letter, No. 320, are herewitll 
returned. 

Simla, 4 July 1839. 
I have, &c. . 

. (signed) T. H. Maddock, 
Offg Sec' to the Gov' of India with the 

Govr-general. • 

• Letter, No. 324, dated 20th May 1839, with Enclosures on the subject of the enactment of articles 
of war for t!Je Ji;cipline of the native army. . 

Letter, No. 320, dated 20th May 1639, on the subject of a proposed enactment for the better 
administo ation of justice in military courts of requtsL in all the three presidencies of Bengal, Madras, 
and Bombay, with Enclosure,, • 

sss. z 2 

Legis. Cons. 
12 August 183g. 

No. 39· 

Legislative. 



SPECIAL REPORTS OF THE 
:\o.III.-ParU . 

. l!'litarv Cour:s 
t.li n~qu~:st. RESOLUTION. 

Legi~. Cone. 
~ Augu>t 183g. 

!\o. 4j· 

FoRT WrLLIA~r, Legislative Department, 12th August 1839. 
' 

READ an-ain Letter from Chief Secretary, Government of Fort St. George, dated ... , 
1st December 1835, No. 927; with Enclosure. , · 
· Letter from Chief Secretary, Government of Fort St. George, dated 22d No-

. ,·ember 1836, No. 981, with Enclosure. · · • · 
Extract Political Department, Government of India, dated 30th January tS~i, 

No 16, containing Correspondence with Government of Fort St. George; VIZ. 

Let~er from 1\Jr. Chief Secretary Chamier, dated· 9th January t8,)i, andJrom 
1\fr. Secretary Macnaghten, in reply, dated 30th January 1837, and other 
papers. · · · · · . · · · ' ' · . ' 

Letter to Officiating Secretary, Indian Law Commission, dated 8th 1\fay 1837, 
No. 129. · · · · · , . · .· 

Extract 1\lilitary Department! ~overnment of Ind_i~, dateq:1.6t.h October 1837, 
No. 224, with Enclosure, contammg Letters from Mllttary Secretary, Government 
of Fort St. George, of 2d August and 8th Novembe~ 1836: • 

Extract Military Department, Government of Ind1a, elated 2oth October 1837, 
No. 335· · . , · · . . . . · , · . ' ·. 

Resolution of the Legislatiye Council; dated 6th November 1837> No. 1 i. 
Read, Letter from Secretary, Indian Law Commission,_ dated 15th June 1838, 

No. 140. ·. . · ' · ' . · 
Extract :Military Department, Government of India, dated 18th June 1838, 

No. 285, containing Letter from Military Secretary, Governmeqt of llombay,'dated 
2:zd May 1838, with ~n.closure. • ·, · · · . 
. Letter from Offic1atmg Secretary to the Governor-general, N orth-wcstem 

Provinces, dated 13th October 1838, No; 2698. · 1 · • • • • • • . 

·' Extract 1\Iilitary Department, Government of India, dated' 8th October 1838, 
No. t8o, containing Letter from Milhary Secretary, Government of Fort St. 
G'eorge, dated 11th September 1838, with four Enclosures. · · 
'; l\Iinute by the Honourable Mr. Amos, dated 19th December·1838, with draft 
of Act. ' · ' ' ' , ' ' .. '· "" · · · · · · 1 

Minute by the Honourable l\lr. Amos, no date;1838, with draft of Act. 
Minu,te by the Honourable Mr. Amos, dated 27th December 18j8, with draft 

of Act. , . · • 
l\Iinute bythe Honourable l\Ir, Amos, dated 2d February 1839. · · · 
Note I. by Major-general Sir William Casement, dated 2oth April 1839; · 
N ole II. by Major-general Sir William Caseinent,"dated 23d Aprib 839 . 
.1\linute by the Honourable 1\Ir. Amos, dated 8th May 1839. 
Draft of proposed Act. · 1 

• ' • • • • • • • · ; , 

· Draft of proposed Instructions. '' · · · 
Letter to Officiating Secretary, Government of India, ltith the Governor-

general, dated 2oth l\Iay 1839, No. 320. · . 

Letter from Officiating Secretary, Government of India, with the Governor-
general, dated 4th July 1839. 1 • • • • ' , 

. ' 

Resolution.-The Honourable the President in Council resolves that the military 
authorities of the different presidencies be requested to consider the draft Act, torre
ther _with the p~pers noted at the foot of this resolution, containing suggestions for 
the Improvement of courts of request for the recovery of debts against military 
pr:rsons? and of the administration of justice by commissariat officers, with a view 
to lornung a general and amended system of laiV upon this subject, applicable to 
all the presidencies. Their attention should also be particular! y requested to the 
;;tatute 4 Geo. 4, c. 81, and to the Regulations of the several presidencies sent 
herewith. 
. 2; It will be ?bser~·ed that in the Regulations of the several presidencies there 
1s a want of umformlly upon the followinrr points ; viz. 1 the species of action 
which may be tried before the military trib

0

unals in questio~ · 2 the amount reco
veraltle; ~· the descriptions of persons against whom suits 'may be brought; 
4, tl1e pomt whether the defendant must have been a military man at the time 
~ll.en. th~ cause ?~ action arose, as well as ~vhen the suit was brought; 5, the 
JUriSdiCtiOn of m1htary courts of request witlun the limits of the courts of request 

established 
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established in the pres!dency towns; 6, the persons convening cou~ts of request; 
i, the persons composmg the courts; 8, the forms of procedure; g, the execution 
of decrees; 1 o, rules to be pursued beyond the frontier. And it will be noticed 
that disc!epancies upon most of the above matters occur both in respect of military 
co~rts ot request, and al.s? of the adi~;~i?istr~tion of justice in civi~ suits by commis
sanat officers. The mllttary authortttes wdl be requested to gtve their opinion 
upon each of the above matters, and to state in' respect of each of them their rea
sons for preferring, in a general system, the rule of one presidency in preference to 
that of ~nother, or their reasons for cons~dering that a general rule in regard. to 
any particular matters could not ~e convemently adopted fqr all the presidencies; 
and also to offer· such .observatiOns as they may think proper concernincr the 
amendments of the existing Regulations proposed in the draft and the v~rious 
papers, or which may occur to themselves. , . , . . 1 ·, -

3· Particular attention will be requested as .to the point whether the punchayet 
system of Madras should be: extended to the other presidencies, and whether the 
provisions in the draft ·respecting the administration of justice in civil suits by 
commissariat officers, and which are taken from the Madras and, Bombay Regu-
lations, can be conv-eniently extended to Bengal •. - . ·_ , 

4· Attention will.be requested to a matter which is much urged in the papers 
from Madras. respecting the limiting of credit to be given in military bazaars. 
Difficulties appear to· occur in limiting the amount recoverable in the military 
courts, without at the same time admitting the great inconvenience of any credit 
in excess being recoverable in. the civil courts; . the principle h_itherto adopted 
having been, that parties were precluded from suing military men in the civil. 
courts· only in cases in .which a prompt remedy was open to them in the military 
courts. In making any provisions for limiting· credit given by a particular indi
vidual· to a military man, it must be obvious that it will be difficult to prevent 
an extended credit being fraudulently given in a manner so as to make it appear 
that the extended· credit has been given ·by a different individual. Shoul~ the 
military authorities' be of opinion t4at credit. in bazaars ought to be and can be_ 
conveniently restricted, .it will be advisable: that they. should point out the most 
effectual and least objectionable way of accomplishing this object. · · · 

5·. In adverting ·to the· new provisions of _the draft, it }fill be important to. 
ascertain the. opinion of the military authorities as to the· propriety of. allowing 
the commanding officer, in addition. to his power of refusing to_ execute .a decree,. 
the power· of sending it back to the same, or .another tribunal once, oftener, or for 
an unlimited number of times. 

6. In regard to the punishment of persons amenable to the articles of war for 
not attending as. witnesses, .refusing to give evidence, or committing perjury, it 
will be important to ascertain the most convenient: mode of punishing such 
offences. On the one hand, there is· a great convenience in the delinquency 
being punished promptly by the tribunal before which it arises; but, on the other, 
neither courts of request, nor the commissariat officer, appear to be so compe-. 
tent to deal \vith offences • of such a nature as· courts martial generally are.· It 
may probably be thought by some that courts martial even are not a very fit tri
bunal for such purposes, and that if the courts of request and the commissariat 
officer are not to have jurisdiction, on the ground that tho effences are not incident 
to their proceedings, it may be the best· course to transfer the offenders to the 
civil tribunals. The nature of the offences is not better suited for investigation · 
by·a military than by a civil court, but the distance of the proper civil court may 
prove an inconvenience to the military service. . · , · • · 

7. Besides the rules of procedure before military courts, which have been laid 
down in the Regulations, there are various details of a minuter description, which 
are noticed in general orders, or suggested in the various papers noted at the 
head of this resolution, such as regaa·d attendance of parties by representatives, . 
interrogatories to distant witnesses, the swearing of the parties, the non-appear- . 
ance ol the parties, the interval of time allowed for the summoning o( witnesses,· 

· and the like. It would be very desirable to embody in one uniform system the 
most expedient provisions of this nature that may be suggested by the military 
authorities of the several presidencies. - · 

8. The like observations, as in the last paragraph, are applicable to varipus 
rules of evidence or practice; in regard, for example, to the proof of contracts, as 
requiring them to be in writing and in the languages of both the contracting 
Jmrties, or the practice of the court in allowing a particular rnte of interest. 
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~J. It will be observed, that the provisions in the Regulations co~ccrning ~he 
recovery of the debts before commissariat officers, are to be found m conncxwn 
with a multitude of miscellaneous provisions concerning military bazaars and can
tonments : it may be a question for consid_eration how far the proposed Act should 
incorporate any of the provisions respecting bazaars and cantonments, which are so 
far applicable to the subject of the Act as they designate the limits of its opera
tion as to the persons and places, or explain the capacity and jurisdiction of the 
ce>mmissariat officer. · 

10. It will deserve. consideration, whether, in the proposed Act, the subject 
ofthe protection of military persons from suits in the civil courts should be par
ticularly entered into, and, if this be thought advisable, whether the existing pro-
visions upon the subject have in practice been found adequate. · 

11. On the subject of the recovery of debts beyond the frontier, particular 
attention will be requested to existing Regulations, and to the power of appeal 
which is proposed to be given ·in certain cases, both a'\ regards the conferring of 
such a power, and the limitations and provisions by which it ought to be accom
panied, and the tribunal to which the appeal ought to be. 

12. On the subject of punchayets, if it shall be thought advisable to include 
them in ·the present Act, it would be desirable that draft clauses should be fur
nished incorporating the provisions in the Regulations, the principal decisions of 
the 1\Iadras Sudder Court, and the various amendments suggested, by means of 
which the law may be expressed in a cqmpendious and improved form. 

Ordered, that copies of the foregoing resolution, and of the papers noted in the 
margin,* being such as are not on record in that department, be forwarded to the 
Military Department of the government of India, whence the necessary orders will 
be issued to the military authorities at this presidency. 

Ordered also, that copies of the resolution, and of the papers noted in the mar
gin,t be forwarded to the government of Fort St. George and Bombay respec
tively, with a request that orders conformably to the resolution may be issued 
to the military authorities at those presidencies •. 

· (signed) J. P. Grant, 
Officiating Secretary to Government of India. 

• • To 1tlilita1"7j Department. - , · · · 
From Chief Secretary, Go_vernment of Fort St. George, dated 1st December 1835, No. 927, with 

one Enclosure and Order. , 
From Chief ::lecretary, Government of Fort St. George, dated 22d November l8J6, No. g&t, wilh 

one Enclosure and Order. · 
Extract Political Department, dated 30th January 1837, No. 16. . . 
To Offiriating Secretary, Indian Law Commission, dated 8th May 1837, No. 129. 
From Officiating Secretary, Indian Law'Commisoion, dated 15th June 1838, No. 140. 
From ll1ilitary Secretary, Government oi Bombny, dated 22d l\Iay 1838, No. 1483," with one 

Enclosure. (These papers were received in origiual with Extract llli!ita.ry Department, dated 18th 
June 183R, No. 285.) · · · 

From Officiating- Secretary, Governor-general for the North-west Provinces, dated 13th October 
1838, No. o6g8. · 

. From Military Secretary, Go•crnment of Fort St. George. dated .11 September 1838, No. 2g81, 
wrth four Enclosuru. (These papers. were received in original with Extract Military Department 
dated 8th .October 183H, No.18o.) • ' 

Draft of proposed Act. 
· t To Fort St. George. · 

From Secre~ary, Indian I.aw Commission, dated 15th June 1838, No. 140. 
E><tract llhluary Department of the Government of lndb, dated 20th October 1837 No. 335· 
Resolution ~f Legislative Council, dated 6th November 183;, No.17. ' 
Extract !11r:rt~ry Department, dated 18th June 1838, No. 285, with two Enclosures • 

• From Officratmg Secretary, Governor-general, North-west Provinces, dated 13th October 1838, 
No. 26u8. 

Draft of proposed Act. 
. ' • To Bombag. • 

from Chief Secr•tary, Government of Fort St. George, dated 1st December 1835, No. !J27, with 
one End(lsure and Order. · 

From Chief Secretary, Government of Fort St. George, dated 22d November 1836, No. g81, with 
<me Endusure and Orrler. 

Extiact _Political Department, Government of India, dated aoth January 1837, No. 16. 
To OITiciatmg Secretary, Indian Law CommiRsion, dated 8th 1\lay 1837, No. 129. 
Letter fro~ _Officiating Secretary, Indian Law Co'Ilmission,dated 15th June 1838, No. 140. 
Extract l\lrhtary Depaitment, Governmeut of India, dated tGth October lo;J7, No. 2q, with one 

Enl·losure. 
Extract Military Department, Government of India, dated 2oth October 1837, No. 335· 
Resolution of the Legislative CuJncil, dattd Glh Novembert837, Nu. 17. 
Letter from UfficiMing; Secrttary,Governor-general Ncrth-wcst Provinces, dateu 13th Octoher1838, 

No. 26!)3. 
E•traet Military Department, Government of India, dated 8th October 1838, No. 180 with five 

Enclosuns. • · ' 
Draft of p"roposed Act. 
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(No. 458.) 
From J. P. Grant, Esq. Officiating Secretary to. Government of India, to 

J . .P. Willoughby, Esq. Secretary to the Government of Bombay. · 

Sir, 
I .~ nx directed by the Honourable the President in Council to forward to you, to 

be laid before the. Honourable the Governor of Bombay in Council, for the 
necessary orders, the accompanying copies of a resolution recorded by his Honour 
in Council, and of the papers referred to therein. 

I have, &c. 
Fort William, '12 August 1839· (signed) J. P. Grant, 

Offg Seer to Gov1 of India. 

(No. 457·) 
From J. P. Grant, Esq. Officiating Secretary to .Government of India, to 

H. Cllamier, Esq. Chief Secretary to the· Governme~t ~f Fort St. George. 

Sir, 
I Ani directed by the Honourable the President in Council to forward to you~ 

to be laid before the Right' Honourable ·the Governor of Fort St. George in 
Council, for the necessary orders, the accompanying copies of a resolution recorded 
l>y His· Honour in Council, and of the pape.rs referred to therein. 

I have, &c. 
Fort William, 12 August 1839. · (signed) J. P. Grant, 

Oflk SecY to Gov' of India. 

MINUTE by the Honourable A. Amos, Esq., dated 31st July 1839. 
' : ' . 

, ·, FIRST NoTE. 

ACT.-On .Sentences oflmprisonmimt by Courts Martial. 

THis draft is suggested· by Mr. Robertson and General Casement in their 
minutes upon the articles of war. The expediency of passing the Act seems to 
depend on the point; whether it is so urgently wanted as not to admit of the delay 
which must occur before the proposed articles of war (in which the matter is pro
vided for) can be received back from England and firially promulgated. 

I am not competent to judge of this necessity; but I have been given to under
stand, that, as the only. substitute which has been found effectual in the place of 
flogging, it has long been usual to punish soldiers with hard labour on the roads, 
in cases in which such punishment ~s not authorized by law or ,the existing articles 
of war. · • 

I have thought it best not to affix a preamble, as it would not be advisable to 
proclaim the illegality of a practice which has been so common, and which is so 
necessary. For the same reason, I have given a declaratory as well as an enacting 
form to the Act. 

(signed) A. Amos. 

MxjuTE by the Honourable A. Amos, Esq., dated the 8th August 1839· 

· SECOND NoTE. 

On Punishments by Courts Martial. 

I HAVE altered the draft Act In consequence of Mr. Robertson's note, and the 
conversation at the last Council. · 

It has been endeavoured, in the articles of war which arc goin"' to En<Tland to 
remedy what I conceive to be a defect, (but I believe to the dissatisf~ctio; of 
some, tlwugh not all the military authorities,) that the native articles of war for 
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Legis. Cons. 
12 August 183g. 

No. 46. 

Legis. Cons. 
U August 183g. 

No. 47· 

Legis. Cons. 
12th August 1839· 

No. 48. 

Legis. Cou<. · 
12 August 1 839• 
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1\!ilitary Courts almost every otTence award the punishment only in such vague terms as these: 
of Request. "I shall suifer punishment as by a court martial shall be awarded," "sh,J!l be 

Legis. Cons. 
12 August 1839. 

N~. 50. 

Legis. Cons. 
12 August 1839. 

No. 51. 

punished accordin" to the nature of his offence by the sentence of a court martial.'' 
This vaauencss !n·obaLiy arose from copying the articles of war for the E!lglish 

army; but the vague terms in the English articles are limited and ~xplaincd by 
the .Mutiny Act, of which the articles are little more than a comprnd1um. 

These \·ague terms would. if literally construed, authorise every species and: 
degree of punishment. I collect that they have been usually construed as autho
rities for such kinds and degrees of punishment as the long .course of precedents of 
native courts martial.warranted. Since the abolition of flogging it would appear 
that it had been found indispensably necessary ~o stretch the . use of the \·ague 
terms in question beyond former precedents; and, under shelter of them1 to im
prison with hard labour; and recently several sentences of courts martial, including 
hard labour with irons on the roads, have been duly confirmed. · 

It would, however, appear that on account of the apprehended illegality of such 
sentences, immediate and pre~sing inconvenience was experienced by the military 
service. I had thought that this apprehension extended only to· the hard labour; 
but according to Mr. Robertson's note, it would appear to extend to imprisonment 
also. I cannot say that the apprehension is unfounded ; for if long usase is not to 
determine what sentences are justified under such vagueness of words, 1t would be 
difficult to decide whether, on the one hand, such powers were not altogether void 
on account of uncertainty, or on the other, whether a court martial might not 
award tusheer, or any of Thera Waddy's favourite modes of punishment. 

The period of imprisonment with hard labour may be. modified either before or 
after publication of the draft. I thoughHt an object to avoid prolixity, and there
fore have not made all the distinctions upon the subject which are made in the 
new articles of w.ar, nor have I included solitary _coil.finement. : · 1 . , . • 

(signed) A.. Amos . 

.. ' 

DnAFT oF AcT, dated the 1'2th August 1839. · 
. I 

A CT.-On Sentences of Imprisonment pronounced by Courts Martial. 

1 •. IT. is hereby declared. and ~~nac~ed! tha~ in all_ cases in which any court 
marttal1s authonzed by any art1cles of war for the government of the native 

. officer~ a_nd soldiers in the s~rvice of t?e East India Coml?any, to punish any non. 
commissioned officer or S\)ldter, acc~rdmg to the nature ot the offence and the dis
cretion of such court martial, it is and shall be· lawful for such' court to sentence 
the person_corivicted to b~ impris9ned, with or wi~hout hard labour, for any period 
not exceedmg_ two years, 1f the sentence be pronounced by a j!Cneral court martial, 
or not exceed1_ng,one year if th_e sentence be pronounced by a district court martial, 
or not exceedmg four m_onths 1f the sentenc~ ·be pronounced by a regimental or 
detachment courts marttal. · · · · . . : 

, (signed) J.P. Grant, · 
Officiating Secretary to the Government of India. 

(No. 447·) 

From J. P. Grant, Esq. Ofli_ciating Secretary to the Government of India, to 
T. H. Jl.faddock, Esq. Officiating Secretary to the Government of India with 
the Governor-general._ 

Sir, 
WI Til reference to the minute of the Right bon. the Governor-"'eneral which 

acco~npani;d _your letter dated the 4th'J uly last, I am directed by the Hon. the 
Pres1dent m Council to request that· you will lay before his Lordship the accom-

No. 18, relath·c Lo the proposed arLicle~ of war. panying copy of a despatch addressed to the 
Honourable the Court of Directors on the pre
sent date. Copies of the minutes rccr>rdcd by 
the mcmucrs of th(! Honourable Doarcl, with 
reference to his Lordship's observations, are also 
forwarded herewith. 

1\Iinutc by tLe lion. Jllr. Rob•rtsou, dated ~Gtb July 18~g. 
, , · Mr. Bird, datt-d ~7th July 1839. • 
,, , !t1ajor·gcncral Sir \V. CnsE!ment, dated 

~gth July 183g • 
., Mr. Amos, dated 31~! July 1839· ,, 

• • 2. I am 
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2. I am at the same time desired to request that you will submit for the consi- 11ilitory Coulls 
deration and opinion of his LordshiJ? the ~cco'!lpanying draft of a proposed Act <>f ltcqum. 
relative to sentences by courts martial of 1mpnsonmcnt by hard labour, together 
with the minutes as per margin, by the fourth . 
ordinary member of our Board, explaining the Mmutes by the lion. Mr. Amos, dated 31st July and Si.l-

. f . d h . h' h h August 183g. obJects o It, an t e Circumstances w IC ave Draft of Act dated 12 th Au oust 1s39 suggested the expediency of passing it. ' o • 

3· His Honor in Council directs me to request that, in the event of the proposed 
Act meeting with the approbation of the Right bon. the Governor-general, you will 
obtain his Lord~hip's sanction to. its being. published, and his assent to its being 
finally passed Without any matenal alteratiOn.· 

Fort William, 
12 August 1.839· 

I have, &c. 
· · (signed) J. P. Grant, 

Officiating Secretary to the Government of India. . ' . 

From T. II. :J'Iaddock, Esq. Officiating Secretary to the Government of India with 
. the Governor-general, ~o_J •. P. Grant, Esq. Officiating Sec~etary to the Govern
. ment of India, Fort WJlham .. 

Sir, · · • " 
I AU directed to acknowledge the receipt of your letter, No. 447, dated the 

12th' ultimo, with enclosures, and in reply to convey the sanction of the Right bon. 
the Governor-general to the publication for general information of the proposed 
draft Act relative to 'sentences by courts martial of imprisonment by hard labour, 
together with his· Lordship's assent, in the usual form, to pass the Act into law, its 
provisions being approved by him. 

I have, &c. 
Simla, , · (signed) T. H. Maddock, 

5 September 1839. , .. _ ... Offici!ltipg_~ecretary to the Government of India 
with the Governor-general. . 

I .. 
' . , . ' . ' 

' . 

) ' 

AssENT of the',Right honourable the Governor-general. 
' f .; • ; ' 'I • ·' 0 • I • 

, . . .. , , , · Simla, 5 September I 839. 
I vo hereby, under section 70, 3 ·& 4 Will. 4r c. 85, give my assent to the 

proposed Act relative to sentences by courts martial of imprisonment by hard labour, 
received from the Honourable.the President in Council, in Mr. Officiating Secretary 
Grant's leiter, No. 447, of the 12th August last.· 

(signed) Auckland. 
' ' ' j "• 

RESOLUTION. 
I' l < 

Fort William, Legi~lative D.epartmeht,.23 September 1839. 

As the inconvenience felt from the want of a law such as is herein under
mentioned is pressing, and as no objections to a law of the nature contemplated 
are likely to be developed by public discussion, the Legislative Council of India, 
under the eighth Standing Orders of Council, resolves unanimously, that the second 
and. third of the Standing Order of Council, passed under date the 6th of July 
J 835, be suspended with regard to the proposed Act relative to courts martial, to 
which the assent of the !tight hon. the Governor-general under date the 5th instant. 
has been obtained. 

(signed) J. P. Grant, • 
Officiating Secretary to the Government of India. 

A A. 

Legis. Cons • 
~3 Septembert839· 

No.1. 

Legis! ati ve. 

Legis. Cons. 
~3 SeptemLert839· 

. No.~. 
Enclosure. 

Legislative. 

~egis. Con!!. 
~3 Septemben839 

No.3· 
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Legis. Cons. 
~3September1839· 

No.4· 

SPECIAL REPORTS OF THE 

ACT No. XXIII. of 1839. 

Passed by the Honourable the President of the Council of India in Council, on 
the 23d September 1839. 

AN AcT for authorizing Sentences of Imprisonment, with or without Hard Labour, 
by Courts 1\lartial, in certain Cases. 

IT is hereby declared and enacted, that in all cases in which, by a General 
Order of the Governor-general. o~ India in Council, dated the 241~1 of February, 
in the year of our Lord 1835, It IS made competent for courts martial to sentence 
soldiers of the native army in the service of the East India Company to the 
punishment of dismissal from such service, it is and shall be lawful to sentence 
such soldiers to be imprisoned, with or without hard labour, for any period not 
exceeding two years if the sentence be pronounced by a general court martial, or 
not exceeding one year if the sentence be pronounced by a garrison or line court 
martial, or not exceeding six months if the sentence be pronounced by a regi
mental or detachment eourt martial. And every soldier so sentenced to irnpri-. 
sonment with hard labour for any period whatever~ or to imprisonment without 
bard labour for any period exceeding six months, shall after confirmation of 
his sentence be dismissed from such service: provided always, that all sentences 
under this Act pronounced by any court ·martial inferior to a general court 
martial, shall require the confirmation of the general or other officer com
manding the division or field force to which the person convicted belongs. 

' (No. 162.) 
Legis. Cons. ExTRACT from the ·Proceedings of the Honourable the PreP.ident in Council in the 

~3 December 1839· Military Department, under date the 9th December 1839· 
No.1. 

Legis. Cons. 
23 December1839· 

· No.2. 
Enclosure. 

6 November 183!). 
No. SGg. 

READ a i!espatch, No. 4496, from the Acting Deputy Secretary to Govern
ment in the Military Department at Fort St. George, dated 12th ultimo, suggest
ing that draft of an Act for empowering criminal courts to receive into their gaols 
native soldiers sentenced to imprisonment for military offences, should receive the 
sanction of the government oflndia. · . 

· Ordered, That the foregoing despatch from the Acting Deputy Secretary to 
Government in the Military Department at Fort St. George, be transmitted in 
original to the Legislative Department for consideration, and that it may be 
returned when no longer required. , · 

• 
(True extract.) 

(signed) . W. Cuhitt, Major, 
Offr SecY to the Govt of India, 

Military Dept. 

{No. 4496.-. Military Department.) 
From Captain J. H. Cramer, Acting Deputy Secretary to Government, Fort St. 

George, to the Secretary to the Government of India, Military Department. 
Sir, 

IN forwarding the annexed copy of a letter from the Adjutant-general of the 
Army, fer submission to the government oflndia, I am directed to state that the 
case therein brought to notice is specially provided for by Articles So and 81 of 
the proposed articles of war for the native army of India, a draft of which accom
panied 1\lr. Officiating Secretary Maddock's despatch of the 1gth of November 
last i but in the event of its being the intention of the Supreme Government to 
susp~nd for a ~i~e the publication of that Code of Regulations, it appears desirable 
to h1s Lordsh1p m Council, that for the purpose of empowerin<> criminal courts 
under this presidency to receive native soldiers sentenced to i':nprisonment for 
milit~ry offences under the recent Act, No. XXIII. of 1839, the draft of an Act 
submitted with a communication from this department of the 5th of January 1836, 
should receive the sanction of the Honourable the President of the Council of 
India in Council. 

Fort St. George, 
November 1839• 

I have, &c. 
(signed) J. H. Cramer, Captain, 

Actg DepY SecY to Govt. 



INDIAN LAW COl\11\IISSIONERS. 

(No. 86g.) 
From Lieutenant-colonel R. Alexander, Adjutant-general of the Army Fort St 

George, to the Secretary to Government, Military Department. · 

Sir, 
l\Iajor·g~I~eral_ Sir II. Gou~h, commanding the army in chief, wishe~ to bring 

to the consideratiOn of the Right honourable the Governor in Council, that with 
ref:rence to a letter from the Chief Secretary to Government, addressed to the 
Chief Secretary to the Government oflndia, on the 5th January 1836, and the 
reply thereto, dated 1st February 1836, there is not at present any special autho
rity for the reception of culprits sentenced under Act No. XXIII. of 183g, into 
the gaols of the criminal courts within this presidency; and as sentences will now 
be passed by courts martial in accordance with the above-named Act, I have the 
bonour to convey the Major-general's request, that his Lordship in Council will 
be pleased to publish the necessary orders for the civil authorities to receive pri-
soners under sentences of courts martial. . · · 

I have, &c. 
Adjt.Geni·a Office, Fort St. George, 

6 November 1839· 
(signed) R. Alexander, V-CoJI, 

Adjt.Genl of the Army. 

(True copy.) 
(signed) J. H. Cramer, Captain, 

Actg DepY SecY to Gov'. 

(No. 35.-Military Department.) 
From Lieutenant-colonel S. W. Steel, Secretary. to Government, Fort St. George, 

to the Secretary to the Government of India, Military Department. 

Sir, . . 
Par. 1. IN reference to your letter, No. 157, under date the gth of November 

1835, I am directed by the .Governor in Council to submit for the sanction of 
the government of India, ·the accompanying draft of -an Act, making the provi
sions contained in Regulation I. of 1828, in the Code of Fort St. George, appli
cable to sentences of all native courts martial, whether general, district or garrison, 
detachment or regimental, within the Company's territories. 

· 2. A transcript.of a letter in the Judicial Department, dated the 28th Dec em
. her 1835, from the Registrar of the Sudder and Foujdaree Udalut, with which the 
draft Act was received, is herewith forwarded. · 

3· I am instructed to state, that should the draft Act now .submitted meet with 
approval of the Supreme Government, it is the intention of the Governor in 
Council to apply to individuals sentenced to imprisonment by courts martial the 
regulation by which they will Le ·deprive?. of their military pay from the date of 
sentence to the date of their return .to mthtary duty. 

I have, &c. 
Fort St. George, 5 Jan. t836. (signed) S. w: Steel, V-Col1, 

SecY to Govt. 

SuDDEn ~ND FouJDAREE UDAWLUT. 

(No. 242.) 

From W. Douglas, Esq. Registrar to the Sudder and Foujdaree Udalut, to the 
. . Chief Secretary to the Government. · . 

No. III.-rart2 
Miiitary Courts 

or Hequrst. 

Sir, 
I .Alii direc~ed by the judges of the Sudd7r and· Foujdaree .Uda}ut to ack~~;o~

ledcre tbe receipt of an extract from the mm:~tes of consultatiOn m the J uu1cial 
DetJartment, 1\ o. 9i6, dated the 18th inst.ant, communicatin~, fo! tbeir inf?~ma
tion and guidance, an extract from the mmutes of consultatwn m the Military 
Department, dated the 15th instant, accompanied by a .copy of a letter from the 
Secretary' to the government of India, dated the yth ultimo. . . 

2. The opinion of the judges is rcfjuircd ns to " whether the proviswns of 
Regulation 1. of 1828, can lie ruled to be applicable to sentences of all native 

585. A .A 2 courts 
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~[ilitary Courts courts martial, whether general, distl'ict or garrison, detachment or regimental, 
of Request. within the Company's territories. . , 

3· It appears to the judges, that inasmuch as ~egulation I. of 1828. refers 
exclusively to sentences passed by a court martial under the 6th Article of 
Sect. 12, Re"ulation V. of 1827, its provisions cannot be ruled to be applicable 
generally to the sentences of native courts martial abovementioned; and in com
pliancewith the instructions .of. the Government, they direct me to submit the 
acco~panying draft of an Act, containing the provisions proposed to be enacted. 

I have, &c. 
Sudder and Foujdaree U dalut 

Re~istrar's Office, . 

,• 

l .. 

(signed) W. Douglas, 
Registrar. 

28 December'1835: 
_:(A true copy.) 

' . ' ' . 
(signed) _ , S. lV. Steel, V-Coll, , 

, , SecY to Gqv1• 

: . 
l j. • ACT No. --- of 
• 

Passed by the. Honourable the .Governor-general of India in Council, 
on the .. , , • 

BE it enacte.d, that from· and after the date of the promulgation of this Act, the 
provisions contained in_ Regulation I. of 1828, in the Code of Fort St. George, 
shall be applicable to sentences of all native· courts martial, whether general, 
district or garrison, detachment or regimental, within the Company's terl'itories. 

• ' . • • I '' ' • 

, . · ; :.(signed) ... If. Dougias,Reg•. 
1- '(Atruecopy.)· •• ; J. 

·(signed) · S. W. Steel, V-Col1, 
· · · SecY to GoVt •. 
'' 

! . 

·(No. 45.) · 
From Colonel W. Casement, c. B. Secretary to the Government of India, Militar~ 

Department, to Lieutenant-colonelS. IV. Steel, Secretary . to Government, 
Military Department, Fort St. George. · 

Sir, , . 
. I AM directed to acknowledge ~he receipt of your letter, No. 35, under date 

the· sth ultimo, with its enclosures, and to state in reply, for the information of 
-~N;.:o.:.,. 7!.:·-- the Madras government, that the proposed enactment appears to the Governor-

No. 11. general of India in Council to be unnecessary, as in the code of military regula
tions for the native troops of all the presidencies, which will speedily be published 
provision is made for carrying into. execution, through the medium of civil au tho: 
rities when necessary,. sentences of impr.isonment awarded ~y a court martial •. 

lllilitary Dept. 

Legi•. Cons. 
23 December 183g. 

Xo. 3· 
£mprisonment of 
•oldier. in the 
criminal gaols. 

I.have, &c .. 
· (signed) _ TV. Casement, 

. SecY to the Gov1 of India, 1\IiiY Department. 
Fort William, 

1 February 1836. 

:\lxNUTE by the Hon. A. Amos, Esq., dated 11 December 1839. 

THE only practical question is, whether the necessity for the Act is so pressing 
as to require legislation in the interim before. \Ve. may_(!xpect to receive back the 
articles of war, which will have reached England in November last. 
. With reference to this question, it is to be considered that the difficulty is only 
complained of at Madras; it clearly does not exist at Bombay; the Bombay 
Code providing, that " a prisoner sentenced by a court martial to imprisonment, 
or solitary confinement, or hard labour, may be forwarded to the criminal judge of 
the district by the commanding officer of the district, with an authenticated copy. 

of 
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of the s~ntence, which the criminal judge shall execute according to its tenor:" 
Hegulatwn ~XII. of1827, chap. 1, sect. 6, cl. I,_Bo~bay Code. And the difficulty 
·does not exist, at least as to general courts martial, m Ben"al, in consequence of 
Hegulation IV. of 1820, passed for the removal of doubts. It would seem that the 
difficulty_ was _no~ felt, as it has not been complained of in regard to courtsn1artial 
of any kmd w1thm Bengal. · . · 

I have stated the above to be the only practical question, because I understand 
from the Commander-in-chief that the Madras Sudder Court maintains that the 
zillah gaols cannot receive soldiers sentenced to imprisonment by courts martial, 
exce{lt under Regulation I. oft 828~ relating tc imprisonment for offences beyond the 
frontier. Whether the sudder be nght or wrong, the practical consequence of their 
maintaining such an opinion must, I suppose, be, the soldiers will not be received 
in the zillah gaols. With great deference, I should think the sudder were in 
error, for I suppose the: zillah gaols of the· Madras presidency must have been 
used for the confinement of prisoners capitally convicted within the frontier, and 
whose sentences have been commuted to imprisonment; and also, that under the 
words " such punishment as by the sentence of a court martial shall be awarded," 
"Which are of constant recurrence 'in the Madras Articles of 'Var, general courts 
martial, at least, have awarded imprisonment for offences committed within the 
frontier, and that the' offenders have frequently been imprisoned in the zillah gaols. 
However, be this as it may, I should think that. the East India Company's gaols 
must, in point of law, be open' to receive prisoners from any of the Company's 
courts, in the absence of any specific appropriation of particular gaol~ to particular 
courts, which I have not been able.to find in the Madras Code. Some doubts 
might, indeed, arise as to the Company's courts being available by courts martial 
for the Queen's troops; and, perhaps, a difficulty may exist in regard to the 
Company's gaols within the frontier receiving prisoners convicted of offences beyond 
the frontier, for the removal of which latter suppo~ed difficulty, Regulation I. of 
182 8, 1\Iadras Code, appears to have been passed; and it appears to me that this 

·Regulation affords an argument that the framers of it did not think that any Regu
latio'n was necessary for prisoners· convicted of; offences -within the- frontier, and 
who might, in some cases, have been sentenced to imprisonment by courts martial 
before the late Act. . _ _ _ _ _____ . _ . _ . 

As to the form of the now . proposed . draft, it is taken from the articles of 
war, and is copied verbatim as it stands in the draft of articles submitted by Sir 
H. Fane, as prepared by, a board of officers under hisJdirections. Sir H.· Fane is 
not at all W!J:rranted_in a recent stat~I~ent m~de by'h.i~, tha~ t~e draft ~e S\lbll!itt_ed 
has been rejected ; it has only been mod1fi.ed, , as. 1t obv!ously requ1red e~se~tial 
modifications. . With regard to the present clause, I abstamed from an obJectiOn, 
.that it would authorize imprisonment in gaols at any distance from the place 
where the offence was committed, or where the court martial sat;; not because I 
doubted that the objection was tenable, but becau'se I conceiver! that any. practical 
abuse of the latitude given was not to be anticipated, and ~hat more specific 
directions might sometimes be attended with inconvenience, ·and I felt reluctant 
to propose any alteration in Sii· H. Fane's draft, where I did not see any de~ided 
and important practical objections •. The draft Act sent from Madras restricts the 
power of imprisonment -to- the nearest gaol, and enjoins several details which the 

. articles of war, as copied from Sir H. Fane's draft, omit. 
I think it would be necessary to send the draft after publication to Madras and 

Bombay, before finally passing ir. This would ordinarily create a delay of three 
months, though two might, under the circumstances, be deemed sufficient. Time 
is an important consideration with reference to an Act, the necessity for which may 
.possibly be obviated by the receipt' of the articles of war in two or three month~. 

(signed) A. Amos.-

' . 
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• Legis. Cons. 
~3 December 1839• 

No.4. 

tSG SPECIAL REPORTS OF THE 

ForrT 'VILLIAM, Legislative Department, 23 December 1839. 

The following Draft of a propos~d Act was read in Council for the first time on the 
23d December 1839. 

Act No. of 1839. 

AN AcT for Regulatin" the Execution of Sentences of Imprisonment passed by 
° Courts Martial • . 

1. WHEREAS doubts have arisen whether by the Regulations of all the presiden· 
cies sufficient provision is made for all the cases in which sentences of imprison
ment by courts martial are to be executed : 

It is herebv declared and enacted, that whene~er any sentence of a court 
martial shall adjudge imprisonment, or imprisonment with labour, for any offence, 
it is and shall be the duty of every judge, magistrate, or other officer in charge of 
any gaol, to give effect to such sentence on the offender being delivered into his 
custody, and on being furnished with a copy of the sentence by the officer com· 
manding the division, garrison, regiment, or detachment by whose orders the 

· offender is tried. 

Legis. Cons. 
23 Decem1Jen839· 

No.5· , 

Legis. Cons, 
23 December1839· 

No.6. 

Ordered, That the draft now read be published for general information. 
Ordered, That the said draft be reconsidered at the first meeting of the Legis

lative Council of India after the 4th day of February next. 

(signed) J, P. Grant, 
Offg SecY to the Govt of India. 

(No. 641.) ' 
From J. P. Grant, Esq. Officiating Secretary to Government of India, to 

Captain J. H. Cramer, Acting Deputy Secretary to Government in the Military 
Department, Fort St. George. • 

s~ . 
WITH reference to your letter, No. 4496, dated the 12th ultimo, 'to the address 

of the Se,cretary to the Government of India in the Military Department, I am 
directed by the Honourable the President in Council to forward to you, for the 
information of the Right hon. the Governor of Fort St. George in Council, the 
accompanying printed copy of the draft of a proposed Act for regulating the execu
tion of sentences of imprisonment passed by courts martial, which has been read 
in Council for the first time on this date, and will be published for general-infor-
mation in the Calcutta Gazette. · · • · 

I have, &c. . : 
Fort William, · (signed) J. P. Grant, 

Ofli Sec' to the Govt of India • 23 December 1839. 
• 

(No. 20.) 
FonT WILLIAM, Legislative Department. 

RESOLUTION, dated 23 December 1839· 
READ an extract Military Department, dated the gth instant, No. 162, forward

ing letter from Acting Deputy· Secretary to Government in the Military Depart
ment at Fort St. George, suggesting that draft of an Act for empowering criminal 
courts to receive into their gaols native soldiers sentenced to imprisonment for 
military offences, should receive the sanction of the government of India, 

Ordered, that a printed copy of the draft of a proposed Act, read in Council for 
the first time under this date, be forwarded to the 1\lilitary Department, in reply . 
to the extract from that department of the 9th instant, No. 162. 

Ordered, that the original papers which accompanied the extract be returned. 

(signed) J. P. Grant, 
Officiating Secretary to the Government of India. 
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(No. 640.) 
From J. P. Grant, Esq. Officiating Secretary to Government of India to 

T. H. Maddock, Esq. Officiating Secretary to the Government of India ~vith 
the Governor-general. 

Sir, 
I AM directed by the Honourable the President in Council to forward to you, to 

be laid before the Right hon. the Governor-general of India, the accompanying 
printed copy of the draft of a proposed Act for regulating the execution of 
sentences of imprisonment passed by courts martial, which has been read in 
Council for the first time on this date, and will be published for general information 
in the Calcutta Gazette, together with copies of papers connected therewith, as 
noted in the margin. If his Lordship approve of the proposed enactment, you 
are requested to procure the assent required by Sec. 70 of the Charter Act to 
their being passed without any material alteration. · 

Fort William, 
23 December 1839. 

I have, &c. 
(signed) J. P. Grant, · · 

Offg SecY to Govt of India. 

From T. H. Maddocl!., Esq. Secretary to the Government of India, with the 
Governor-general, to J. P,. Grant, Esq. Officiating Secretary to the Govern
ment of India, l'ort William. 

Sir, . 
I AM desrred to acknowledge the receipt of your letter, No. 640, dated the 23d 

ultimo, with its enclosures, and in reply, to transmit to you the Governor-general's 
assent to pass into law the proposed Act for regulating the execution of sentences 
of imprisonment passed by courts martial, the provision of the enactment being 
approved b,y his Lordship. · 

I have, &c. 
Camp Gwalior, 
13 Jan. 1840. 

(signed) T. H. :Maddock, 
Secretary to the Government of India 

· with the Governor-gen;ral. 

AssENT of the Right Honourable the Govern.or-general. 

Camp Gwalior, 13 January 1840. 
I no hereby, under sect. 70, 3 & 4 William 4, cap. 85, give my assent to the 

proposed Act for regulating the execution of sentences of imprisonment passed 
by courts martial, received from the Honourable the President in Council in Mr. 
Officiating Secretary Grant's letter, No. 640, dated the 23d December 1839. 

(signed) AucklatJd. 

MINUTE by the Hono.urable A.. Amos, Esq., dated 14 January 1840. 

WITH reference to the remarks in the accompanying newspaper, I thin~ there is 
weight in the argument, as applied to the Queen's and Company's European troops, 
the laws with regard to which we cannot affect. ' Their troops, would, I conceive, 
be excluded from our draft by necessary implication; and I presume the draft was 
mainly, if not entirely directed to cases in which imprisonment is awarded instead 
of flogging under the recent Act, No.- of 1839· All misconception will be 
·removed by inserting the words (after'' whenever'') "under Act, No.-of1839." 

The words "is and" had better be omitted, in order to avoid a piece of 
plausible criticism. In fact, the sense is, that " in all future sentences, the magis
strate will be bound not only by this new Jaw, but by that duty nhich now is 
imposed upon him." The object is not, as suggested in the newspaper, to 
~ega lise what by the Act is virtually pronounced to be illegal; but the phraseology 
mdicates that doubts have arisen respecting the legality of the former practice, and 
that although it is expedient to pass a new Act for the purpose of removing 
doubts, no alteration is in fact made. I think the word "declare " will indicate 
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No. III.-Part 2. ,, • I 1 d 
:Military Courts this· sufficiently without inserting the words "is and, wh1c 1 to a casua rea er 

of Request~ must appear ungrammatical. ·· · · : · . · · 
---· Perhaps in the concluding lines g~neral court~ mart1al assembled by order of. the 

Commander-in-chief are not suffic1ently prov1ded for. I propose, therefore, to 
omit the words "officer, &c." down to " detachment,'' and to substitute the word 

' 
"authority.'' 

. · 
_.:..__.:... ____ ..:_• -· _·_.:...•·_f .I ! t l 

' I . 
(signed) A. Amos. ' ' 

. ' .. . •· 

Legis. Cons. : 1\hNUTE by the Hcino~rable Sir W. Cas~~e~~. ~.B.~ dated: 1 ~ J ari,u3a~-~ 18:40. i .. 
10 February 1840. . . . 

']' N0·4· . . THE argument in the Encrlishman; of the 14th instant, does 'not appear to me 
!lh 1tary Impnson· . · · I . · " b · f · h' .. A · · 1 1\1 t' 1 A t · l 
ment Act. well considered. t IS true that. y, s~ct. 7,: o .~ .e . J?nua ~ my c a g~nera 

court martial, and by section g, a district or gamson court marttal m Her MaJesty"s 
service, are to ~entence any soldier to i.mprisonment, with or without hard l~bo_ur, 
in any public. prison, or. c;>ther pl~ce wh1ch such court, .. ~r the o~ce.r ,co~man~mg 
the reo-iment or corps to which the offender belongs or IS attached, shall appomt; 
but ng power of sdection of place of imprisonment is given' to regimental courts 
martial in Her Majesty's service, (see sect. 10); and such courts, therefore, would 
appear to have no such privilege. . . . . . : . . -~ . . . ' '. .. . .. : 

With regard to the commanding office~ of the regiuient being the only person 
emp01vered to give authority to th~ gaol~r to re~eive ~he s~nten~,ed,perso~~· sect~?n 
27 runs thus : · · . . • . . . 

"27. And be it enacted, that every gaoler and keeper of' any prison' brhou;e 
of correction in every' part of Her Majesty's dominions' shall,. upon' the o~der I in 
~rri.ting of any commanding officer of a, dist~ict, garrison~ ~egiment, or f!Orps, ·(as, the 
c~se may be,) receive intq his. custo~y any, soldier unde~ sentenc;e of l~prison~ent 
hr a gene.ral or othe~ court martial, a?d ,keep hi~:in a, proper place ~f confinem_~nt, 
w1th or w1thout hard labour, accordmg to the sentence of the court,. and dunng 
the time specified in the said o.r~er, or· until be be discharged, or shall, although 

· the_ perio? for which, the sol~ierwas.'originally' co~mi~t~d ,may not have ~xpired, 
dehver hun up to any'person produc.mg an order in, wr1t_mg to that ~ffect'from;any 
such commanding officer as aforesaid; ,and every such gaoler· who 'shall refuse to 
receive and to confine any such non-commissioned officer or soldier in manner as 
aforesaid, shall forfeit for every;such,offence the sum of tool.". · ' · · · " · 

Now, as no part of the Act gives power to commanding 'officers of districtS, or 
garrisons, or any otht:~s, .to ~~prison, cxc~pt ~n their; capacity,'as' ·appr~vers of 
sentences of. courts, martial, Jt follows that e1ther sect. 27 of the Act IS of no 
authority; or ~hat by ,its. provisions the powert<? .. order' admission mto g~oHs ·not 
limited to regimental commanding officers. _ .' ·, · , r ·.·. ·· · ,. · · '· · , · ; 

.. Further, as regards the Company's Mutiny'Act, tb'e Englishman quoted sect: 2~ 
only, and founds his conclusion upon _that, wholly 'omitting· sect. 23, 'whii:h con-
tains no such limitation:- . . , . · ,', · · • · · , I · . · ' .. 

"23. Provided· always, and be it further enacted, that' it shall b~ lawful for 
. su~h general cour~s martial, by their se~tence or judgment; t? inflict .imprisonment, 
sohtary or otherwise, or corporal pumshments, not· extend mer to' hfe or limb, ·as 
such court shall think fit, on any nori7conimissioned officer o~ soldier, for immo
ralities, misbehaviour, or neglect of, duty ; or to adjudge a forfeiture of all benefit 
or advan!age as to increase of pay, or as to· pension, which might otherwise have 
accrued to such non-commissioned officer or soldier,: from the length or nature of 
his service." . . · • 

"24. Provided ~hvays,'and be it furthet: enacted, that it shall be lawful for any 
general or other court martial to sentence any non-commissioned officer or soldier to 
imprisonment in any fortress or garrison, or other suitable place of safe custody.'' 
. To state the matter fairly, it appears to me that it should: have been said, that· 

though seci. 23 leaves open, in the case of a general court martial, the choice' of 
place of imprisonment, sect. 24 gi9es all courts tQe power, if they choose to assume 
it, to fix upon any public prison, fortress, &c. This construction, if correct, is 
important, because, under these sections, the General Order by the Commander
in-chief, dated 15th May 1 8!.!4, was evidently issued. 

General Order, Commander-in-chief, 1\:lay 1824: " The Commander-in-chief, 
taking into consideration how ill adapted the zillah gaols are for the accommo
dation of European soldiers, sentenced by regimental courts martial to confine

ment 
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ment, particu ar y i for any lengthened period, his Excellency enjoins re"imental Military Courts 
and other courts martial, on all future occasions of passing sentences of that nature of Request. 
to express their award in general terms, leaving it to the app_roving officer to fi~ 

. upon the place of confinement he may deem, under all the circumstances of the 
case, best calculated to answer the object in view." . 

The practice to this day is that prescribed in this order. If the proposed Act 
is to be restricted to the native army, it must be taken to be an enlargement of the 
already existing Regulation No. IV. of 1820, clause 2, which is as follows:-

" 2. It is 'hereby declared that any zillah or city magistrate shall be competent 
to give effect to the sentence of a general court martial, adjudging imprisonment 
with labour among the convicts of the civil power, on the offender being delivered 
into his custody, and the sentence being certified to him for the purpose of his 
giving it effect, by t_he J ~dge-advocate-general, or hi~ d~puty, under the authority 
of the Commander·m-chief; and the sentence so certified shall serve as the ma"is
strate's warrant and authority for carrying it into effect according to the te~ms 
ofit." . · · 

I think some allusion should be made to that particular Regulation in the 
preamble to the proposed new enactment. If this is not done, it will remain in force, 
as far as it goes, and there may arise doubt whether the Judge-advocate-general or 
his deputy, as laid down in that Regulation, or the officer commanding district, &c. 
as laid down in' the new enactment, is to certify to the gaoler. · 

If it be intended to restrict the new Act-to the native army, Mr. Amos'$ sugges
tion to insert the· words (after" whenever") under Act No. XXIII. of 1839,'' 
will remove all misconception (except, perhaps that just alluded to as to the Regu
lation IV. of.182o.) 

I would cer,tainly leave out· the words '!is and'', on the grounds stated by 
Mr. Amos. . ' · · , · 
. Regarding the termination of the proposed enactment, the suggested substitution 
of the word,'' authority" for the words "officer," &c. down to "detachment," would 
not,· I think, meet the case. The majority of cases in which non-commissioned 
officers' and sepoys (and the same of European soldiers) are tried by general courts 
inartiaf, and sentenced to the severer punishments, are cases in which the trial 
}laS been. ordered. by. the general officer COmmanding the division or field force, 
without previous reference to head-quarters of the army; yet all such trials are 
of course submitted to the Commander-in-chief for confirmation. It is not neces
sary, and can hardly be .d~sir~b!e iii any case~ that the Comma~d.er-in:chief should 
certify sentences to magistrates and, others. It may convem~ntly be done by 
commanding officers of divisions, &c. · ' 

I apprebend this Act might conveniently be madeto embrace all cases, both 
European' and native.. Thqugh an Act of the government cannot affect or alter 
the Mutiny Acts, if niay, I believe, appro~riately come in to their aid, and legis
late supplementarily where those Acts are silent. 
. Now, in the Company's Mutiriy Act, 'though power is given to sentence to im
prisonment in public gaols, no provision is made for the necessary authority to be 
given to the gaoler to receive the criminal. In the case of Lieutenant Stokes, of 
the Madi·as army (reported· in the accompanying newspaper,) the deficiency of 
the Act in that respect was made manifest, and it is a deficiency likely to occur in 
every case. of imprisonment where a gaol is selected,. whether for military or 
other crimes. 

If the proposed Act is to be confined. to the native army, I would suggest 
that it stand thus (after a preamble, cancelling the Clause 2 of Regulation IV. of 
1820, above adverted to):....:. ' 

"It is hereby declared and enacted, that whenever under Act No. XXIII. of 
1839, anv sentence of a court IiJartial shall adjudge imprisonment, or imprison
ment with labour, for 'any offence, it shall be the duty of every judge, magistrate, 
sheriff, or other officer in charge of any gaol, to give effect to such sentence on 
the offender being delivered into his custody, and on being furnished with a copy 
of the sentence by any officer commanding a division, garrison, regiment, or 
detachment, as the, case may be." 

If the proposed Act is to em·brace the European as well as the native army, I 
would suggest that it stand in the following terms:-

"It is hereby declared and· enacted, that whenever any sentence of a court 
martial shall adjudge imprisonment, or imprisonment with labour, for any offence, 
lt shall be the duty of every judge, magistrate, gaoler, or other officer in charge 

585. ' . • n B of 
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commanding a division or district, garrison, regiment, corps, or detachment, as the 

Legis. Cons. 
10 February 1840. 

No.5· 
Second Note or 
Minute: military 
imprisonment. 

b 
, 

case may e. . . . 
It appears to me that this wording recogmses and ma~es applicable ~o India. as 

much as is wanted of the 57th section of the annual Mutmy Act; that It supphes 
a great desideratum in the Compants Mutiny Act, the' 4 Geo. 4, c. 81, and th~t 
it provides for the reception of pnsoners, under Act XXIII. of 1839, of this 
government; 

(signed) W. Casement. 

MINUTE by the Honourable A. Amos, Esq. 

THE 27th section of the Mutiny Act makes it clear that there is nothing 
objectionable, on the face of our draft Act, on the groun~,of it's affecting the 
Mutiny Act for the Queen's troops. Whether, under the l\futmy Act an.d ?ur Act, 
the commandin" officer of a district, &c. can alter or supply the omtsston of a 
place of custody in the sentence of a court martial, or in the order of the regi
mental commander, is a different question; and, again, that question may vary, as 
it conc.erns general district or garrison courts martial, on the one hand, and, on the 
other, regimental courts martial. · · 

So there is nothing objectionable, on the face of our draft Act, on the ground 
of its affecting the Company's Mutiny Act, as there is nothing in our draft Act 
to prevent the place of custody being named in the sentence of the court. 

With regard to the Mutiny Act for the Queen's troops, it appears to extend to 
India, and is complete in its provisions. But the Company's Mutiny Act is not, . 
according to the construction which I collect it has received, so complete, as 
making no express provision for imprisol)ment in gaols. And if a power to impri
son in gaols be necessarily incidental to every court which has power to_imprison 

. (which I think is the law), or if that power be conferred by the terms "other 
suitable place," (which I think it would not be), still the requisition on the gaoler 
is not expressly provided for; and it would seem that, in consequence of such 
'omission, it has been held (wrongly, I think, and perhaps Lieutenant Stokes's case 
is not authority for this point), that gaolers are not bound to receive European 
military convicts. · . · · 

Though the point is of some nicety, I do not think w~ should' be altering· or 
affecting the Company's Mutiny Ac;t, by placing the reception into gaols of mili
tary European convicts in the Company's service upon the same footing as 
military convicts in the Queen's service. · ' · · 

But if we were to enact, in the terms of the General Order of 1824, that in 
substance, neither the courts of the Queen's or Company's European troops, nor 
the regimental officers of the Queen's troops, should specify the place of confine
ment, but that it should be determined by the approving officer ; or even, perhaps, 
that it might be determined, and not mere! y certified by such officer; this, I think, 
would be altering the Mutiny Acts. The Englishman wrongly argues that our 
draft Act, upon the face of it, imports this; whereas it imports no more than the 
27th section of the Queen's 1\I utiny Act. · 
. Another reaso~ wh~ the proposed draft is n?t wrong upon the face of it is, that, 
m legal construction, 1t would be regarded as mtended to be applied to the native 
troops only, provided it would really affect tJ.le' Mutiny Acts, if ·applied to 
Europ~an troops; . indeed the preamble of the draft indicated its application 
exclusively to native troop,s. The general expressions of the Act would be 
regarded as necessarily limited by the powers of the Indian le"islature, without 
expressly confining those expressions to the native troops. 

0 

~ see no objection to adopting the principle of Sir W. Casement's first draft, 
wh~~h. would proba~ly b~ held by the courts legal!y to afford some additi~nal. 
faci!,ttes as to the 1mpnsonment of the Company s European troops, besides 
removing the objections (unseasonable as I think them), to the reception, in the 
Madras presidency, of convicts under Act XXXIII. of 1839: whether the regi
mc~tal comrn!lnder or .the sentence of the court must not, in the case of European 
mtlttaJy convicts, spectfy the place of custody, our Act does. not profess to deter
mine. If provisions for reception of the Company's European military convicts 

within 
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with~n gaols are not virtual~y, as they ar~ not expressly, given. by the ~ompany's Military Courts 
l\futmy Act, our Act supplies them, subJeCt to the legal quest1on of th1s beinrr an of Hrquest. 

affecting or altering the Company's Mutiny Act, which I think it is not. A~ to 
convicts under Act XXXIII. of 1839, our Act clearly removes the scruples of 
the Madras authorities; and the objections in the Englishman, founded on the 
Mutiny Acts, aJe of course inapplicable to the native troops. 

I have redrafted the Act, with reference to the further consideration which it 
has undergone, and in closer conformity with the 27th section of the English 
Mutiny Act. , J'ide below for 

Although the annexed draft has an advantage in uniformity, and perhaps on new draft. 

other grounds, yet if it is not likely to work well, as throwing too much respon-
sibility on Indian gaolers, or for other reasons, General Caseman's draft had 
better be adopted. 

23 January 1840. (signed) A. Amos. 

AN Ac·r for making further Provision concerning the Imprisonment of Persons 
under Sentences of Courts Martial. 

IT is hereby declared and enacted, that every gaoler shali, upon the order in 
writing of any commanding officer of a district, garrison, regiment, or corps (as 
the case may be), receive into his custody any person under sentence of impri
sonment by a court martial, and keep him in a proper place of confinement, with 
or without hard labour, according to the sentence of the court; or shall, although 
the period for which such person was originally committed may not have expired, 
deliver him up to any person producing an order in writing to that effect from any 
such commanding officer as aforesaid ; and every such gaoler who shall refuse to 
receive and to confine any such person in manner as e,foresaid, shall forfeit for 
every such offence, on conviction before any magistrate or justice of the peace, 
the sum of 1 ,ooo rupees ; and it shall be the duty of every judge, magistrate, or 
other officer in charge of any gaol, to give effect to every such sentence and order 
aforesaid. · 

And it is hereby enacted, that Sect. 2, Regulation IV. of 1820, of the llengal 
Code, and Clause 1, Sect. 6, Regulation XII. of 1827, of the llombay Code, are 
repealed. · · 

· ACT No. II. of 1840 •. 

Passed by the Honourable the President of the Council of India in Council, on 
. the toth February 1840. 

AN AcT for regulating the Execution of. Sentences of Imprisonment passed by 
Courts Martial, in certain Cases. 

1. IT is hereby declared and enacted, that whenever under Act No. XXIII. of 
1839, any sentence of a court martial shall adjudge impdsonment, or imprison
ment with labour, for any offence, it .shall be the duty of every judge, magistrate, 
sheriff, or other officer in charge of any gaol, to give effect to such sentence on 
the offender being delivered into his custody, and on being furnished with a copy 
of the sentence by the officer commanding the division, garriaon, regiment, or 
detachment, as the case may be, to which the offender belongs • 

. B B 2 

Legis. Cons. 
10 February 1840. 

No.6. 
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ENFORCEMENT OF FINES. 

(No. 105.) 
From J. P. Grant, Esq. Officiating Secretary to the Indian Law Commission, 

toR. D. ltlangles, Esq. Officiating Secretary to the Government of India, 
Legislative Department. 

~~ . 
I AM directed by the Indian Law Commissioners to ~eques~ that yo1;1 w1ll 

submit for the consideration of the Honourable the Pres1dcnt m Counc1l the 
following observations on the subject to which the papers enclosed with Mr. 
1\Iacnaghten's letter, No. 266, of the 7th August 1837, relate. . · • 

2. The origin of this reference is an application from the judge .of z1llah Ch1t~ 
ta"'ong to the Calcutta Sudder Dewanny Adawlut, to know whether in case of 
th~ non-attendance o( a party fined under Sect. 12, Regulation III. of 1793, 
Sect. ·21, Re'"'ulation IV. of 1793, or Sect. 3, Regulation XIII. of 1796, the fin~ 
may be levied by the usual' process for the execution of decrees. The inquiry 
also embraces another point which, perhaps· from the judge's letter having been 
imperfectly transcribed, is not clearly ascertainable, but which seems to be, 
whether the preferring a litigious appeal is,· under S.ect. 3, Regulation XIII. of 1796, 
to be considered a contempt of court, and whether both the person and property 
of the offender are liable for the satisfaction· of the fine which· may be imposed 
under the authority of that section. · • · · . ' ' · · · ' ' ' : >~ · . · ~ · ·· 

. 3. With regard to fines imposed under Sect. 12; Regulation III.·of1793,Tiz~ 
for the institution of second· suits,· and for preferring frivolous,· vexatious, or 
groundless suits, it has apparently been deteiniined that such': fines. cannofbe 

~ea1:z,t~h ~~:~::·~o fines hnposed. ~nder ;S~~~. ~. Regulation ~III. ·o~· 17~6, 
viz. for preferring litigious appeals, both Courts of· Sudder Dewanny Adawlut 
agree that such fines can be ·realized under the rules ·prescribed for ·the execu
tion of decrees • 

. 5. With respect to contempts of court made. punishable by Sect, 21, Regula
tion IV. of 1793, such as are committed in open court are specially provided for 
in Sect. 6, Regulation XII. of 1825; but the question respecting the levy of the 
fine in other cases of con tempts,· viz. undue arrogation of .the authority of. the 

··court, and illegal exertions of judicial authority m his (the offender's) own cause,' 
does not appear to have been set at rest. It 1 is. to be presumed, therefore, that 
in such cases, as in cases of fines ·imposed under Sect. 12, Regulation III. of 
175J3, the property of the offender is not liable to attachment. · 

6. The Law Commissioners observe, that in the cases of contempts not pro
vided for by Sect. 6, Regulation Xll. of 1825, and in the cases falli~g within 
Sect.12, Regulation III. of 1793, the law is defective in two respects: first the 
courts have no means of realizing the fine unless the offender be apprehended; 
secondly, if the offender be apprehended, and the fine imposed is beyond his 
means, he is liable to be impnsoned all his life, though no doubt, in practice, the . 
law would never be allowed this extreme operation. But the Law Commissioners 
believe that finf;!s are rarely imposed under Sect.12, Regulation III. of1793, and 
that they are still more rarely, perhaps never, imposed under Sect. ·21, Reo-ula
tion IV. of 1793, for con tempts, other than con tempts in open court. It is plain 
that the Courts of Sudder Dewanny Adawlut are hardly aware of any such 
occurrence. From the papers now under examination, it does not appear that 
any practical inconvenience is felt from the present state of the law, such as· 
would render a 8pecial enactment necessary. 

7. The enactment of the proposed penal code would provide punishments for 
preferring groundless suits, and for con tempts of court in open court; and gene
ral rules are therein laid down for the confinement of delinquents in default of 
payment of fines, and for the levying of fines. The particular mode in which 
fines are to be levied, remains of course to be provided for in the code of proce
dure. The enactment of the penal code, therefore, which would repeal all the 

penalties 
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penalties in the existing Regulations, when accompanied with the rules of proce
dure necessary for carrying it into effect, would obviate all anomaly in respect of 
the realization of fines. Under these circumstances, the Law Commissioners do 
not recommend the passing of a special law immediately for that purpose. 

· I have, &c. 

Indian Law Commission, 
2 March 1838. 

(signed) J. P. Grant, 
Officiating Secretary. 

DRAFT of AcT, dated 28 May 1838. 

· t.. IT is hereby enacted; that in all-cases of fines, penalties, and forfeitures, by 
which offenders are or may be. punishable by any court of justice, or upon sumu 
marr conviction, by any Act or Regulation now in force, or by any Act which 
shal hereafter be passed, it shall be· lawful for the court, or for the officer before 
whom such offenders are or may be so punishable, on conviction, upon any fine, 
penalty, or. ~orfeiture ?Ot being forthwith paid, to imprison_the O~ender, if the. 
£ne, penalty, or forfeit~re .do not exce-ed 100 rupees, for :any period not longer 
than two months, and, 1f 1t exceed that sum, for any period not longer than 
six ·months; unless such. fine, penalty, or forfeiture, shall be sooner paid or 
satisfied.' . - 1 1 , : 

1 
, • I • : . _. ' . ' ' ' . I . . . • 

~- ?· 
1 
An~ iUs ~ere_?y E!~acted, that upon .any. fine,. penalty, or forfeiture. being 

p~d, as. aforesaid, .It shall be. lawful for, such. court or ofhcer as aforesaid, by 
order .of court, or .. by warrant under the hand and seal of such officer, to 
levy such fine, penalty, or 'forfeiture by distress and sale or' the goods and chat
tels of1the .paf~Y offending; but such. proceeding by distress shall not prevent 
ihe impris!:mment ()f the offender. as ~foresaid, ex,cept from sue},!. time as the fine, 
penalty, c;>rforfeiture shal~ ~e. thereby_ satisfied. . . . , . . , . . 

3. And it is hereby enacted, that in all cases where offenders by any Act. now 
in force,,onwhich hereafte~; may, be-passed; are or may be made punishable by 
conviction, before· a magistrate, they shall be punishable in like manner before a 
justice of: the peace,. and i before any person lawfully exercising the powers of a 
magistrate. . . .. _ · · . 
.. 4~ .And:it is hereby enacted, that' in all cases in which offenders' are'or ~ay be 
made punishable upon conviction_ by any Act now in force,- or whicli shall hereafter 
be' passed, it shall be lawful for the officer 1 before whoin the ·offender is p'uriish
able,''on conviction,' to. 1receive proof of the commissionof the offence;' upon oath, to 
be by him admi~istered, or upon solemn affirmation. . . · ' . . .. · · 
'· 5. Provided always, that' this 'Act shall not extend to- any courts of justice 
established by virtueof any ~oyal char~er. . . '' . ; . . ·. . . . . " 

. . · . · · · ; , . : . (~igned) . R. D. ~£angles, 
1 

• • • 

·· .· .. _. : .. T.''' ' . ·O~cmtmgSecr~~aryto:theGovernrnentofindia . 

• I ; ... . I 

~ ' I 

(No. 188.). . 
From· R. D. ~£angles, Esq·. Offichi.ting' Secretary·to the Government of India, 

to F. J. Halliday, Esq. Officiating Se~retary to the Government of Bengal. 
: I ·: ~ · I ; ( . ' I • , : ! . -- ' ' ' . • 

· • Sir; 
. . ,VITU reference• to Mr. Secretary Mangles' letter, No; 1345, dated the 27th 

. July last, with its enclosures,·and to· yours of the 6th February last, No. 302, 
with its enclosures, l'arn directed by the Honourable the President in Council to 
forward to you. tqe accompanying copy of draft of- Act for enforcing fines by 
imprisonment, &c. and to ~equest ~hat you will be pleased, with the per!Dission 
of the Honourable the Deputy-governor of Bengal, to consult the Sudder Court 
at the presidency, and the chief magistrate, ,whether· the proposed Act. will suffi
ciently supply the defects in the existing Jaws pointed out by 'thein respectively. 

2. ·The original papers which accompanied-your letter are herewith returned.· 
·, · · · · ' I have, &c. · · 

Council Chamber, 28 May 1838. (signed) R. D.ll1angles. 
BB3 
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(No. IJIJ.) 
From F. J. Halliday, Esq. Secretary to the Government of Be~gal, to. R. _D. 

Jlfauglcs, Esq. Officiating Secretary to the Government of India, Legtslah re 
Department, dated Fort William, 30 June 1838. 

Sir, 
WITu reference to your letter (No.188),datcd the 28th ultimo, and its enclosure, 

I am directed by the Honourable the Deputy-governor o~ BengaJ, to request you 
will lay before the Supreme Gove~nment the accomp~nymg ~optes of two letters 
from the Register of the Nizamut Adawlut, and clnef magistrate of Calcutta, 
dated respectively the 22d and 27th instant. I have, &c. , 

(signed) F. J. Halliday, 
· Secretary to the Government of Bengal. 

(No. 1725.) 
From J. Hawhins, Esq. Registrar of the Nizamut Adawlut, to F. J. Ilalliday, Esq. 

Secretary to the Government of Bengal, in the Judicial Department, dated 
Fort William, 22 June 1838. 

Sir, 
• Ad 1 t I AM directed by the court to acknowledge the receipt of your 

N12amut aw u • N f h h · d • I r- I I' resent: n. u. Rattray, w. Brad-letter, o. 1096, o ·t e lit mstant, an to state m rep y,,Ior t 1e 
den, N. J.Halhed, Esqrs. information of the Supreme Government, that they consider the 

JuHdges, proposed Act to be sufficient for the objects in Yiew. 
w. r.;orrey, and J, R. ut- , 1 am, &c. 

chinson, Esqrs. • d) J'I 1 • R • Temporary Judges. (s1gne J. ~aWtClns, ~gistrar. 

From D. lll'Farlan, Esq. Chief l\Iagistrate of Police, Calcutta, to F. J. Hal
liday, Esq. Secretary to the Government of Dengal. 

Sir, . 
I nAVE the honour to acknowledge the receipt of your letter of the 6th instant, 

No. 1097, giving cover to the draft of a law for levying fines. · 
2. I have the honour to report that the present draft would amend sufficiently 

what appeared to me at the time of writing my former· letter to be wanting in 
Act No. XII. of 1837, of the Supreme Government. A more mature conside
ration of the Acts passed since the last charter suggests the following remark. 
The Press Regulation XI. of 1835, states no commutation of imprisonment in 
default of payment of fine. This draft, if it applied, would give six months' 
imprisonment in default of paym,ent of a fine of 5,000 rupees ; buf it is not, I 
suppose, intended that magistrates should inflict punishment under this Act, 
and, supposing the Supreme Court to do so, this draft will not help them ; the 
fine will be null. That of XVIII. of 1835, speaks of fine.and imprisonment 
as for a misdemeanor; this word, under English Ia,v, comprehends a most. 
extensive limit of punishment, such as, I presume, the present draft does not 
contemplate in any respect: independent, however, of the object in hand at 
present, 1 venture strongly to urge an amendment of that Act; mischief may lie 
done under it with which the Government would be fairly chargeable. I beg 
also to suggest that the ·definite phrase "fine" may, in all the Acts, be altered 
to fine of some given amount. It is meant, no doubt, to be inferred that a man 
who is a magistrate or other judge must be as fit to settle the amount of a fine 
as to settle whether a person should pay any fine at all; practically, however, a . 
great variety of opinion will always be found in· such matters as the amount of 
a fine, even among conscientious and sensible men, and it is a great relief to 
have such points settled beforehand. There may, perhaps, be cases under the 
customs and similar laws where it would be profitable for a man to pay the tine 
rather than obey the law; these might be especially provided for, if they exist 
at all. 

3. I observe, however, that the proposed law is intended to embrace bygone 
Acts of every description, • and very considerable doubts may exist in regard to 
the propriety of its provisions. The Rule, Ordinance, and Regulation o£ 
November 1814, r.rovides penalties far more severe than this draft, and if the 
draft is to prevail, it in effect annuls the severity of that rule. Dy it any 

person 

• Viz. Arts of I'arlinmcnt, ltcgulations of dte Local Government, llnd Il.ulc•, Ordinances and 
" ltc!)'ulations" passed Ly the local governments wiLh consent of the Supreme Court. ' 
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person wl10 fails, on conviction, to pay a fine of 10 rupees, and from whose o-ood· 
distress cannot be levied, may be imprisoned for six months ; now nothi~"' i; 
alleged against the working of that rule, and it seems needless to alter it. "' 

4. So als~ in the Rule, Ordinance, a~d Regulation against gambling, passed 
on 17th Apnl1820, sect. 1, the penalty IS 100 rupees, but if not paid the impri
sonment is three months; and in the 2U clause the fine is 50 rupc~s but the 
imprisonment on default is three months. , ' 

5. So also in the Rule of November 1821, the fine is rupees 50 commutable 
if not paid, to three months' imprisonment. ' ' 

6. The Oth Geo. 4, cap. 74, clause 44, g·ives a different scale of commutation 
from that given in the draft, and perhaps a better one. The 97th clause 
however, gives a very large power to justices; is that clause to be abolished by 
the draft becoming law? • 

7. The draft, I presume, does not' take in the case of refusal or non-ability 
to pay assessments (vide 33 Geo. 3, cap. 52, clause 158). A question micrht be 
raised on the w:ord "f?rfeiture," and upon that a most important question"' might 
come to be decided, viz. whether a poor creature, whose poverty disenables him 
to satisfy the dues paid by the wealthy for their comfort, might not be sent to 
gaol. It might, perhaps, be well to exclude this case specially. . 

8. The .kind of imprisonment intended is not stated. I suppose, however, 
that no labour being specified, simple imprisonment is meant. This would be a 
great defect if the Act applied generally to all our Calcutta offences. 

9. Upon these grounds I venture with deference to submit, that the draft had 
better be altered, so as to provide a commutation of imprisonment only in cases 
where existing Regulations were silent on the subject, and perhaps some such 
scale as the 44th clause above-mentioned gives had better be adopted. 

1 o. In clause 2 of the draft the word " thereby" seems superfluous. If the 
fine is paid, it seems of no consequence whether it is from proceeds of distress or 
the charity of a friend. . · . · 

11. Are the judicial acts of a collector of customs, as in Regulation XXV. of 
1836, affected (see also clause 24 and clause 30 of that Act, which seem some-
what at variance with each other.) · · 

12. Clause 3 :-Persons may, no doubt, be magistrates without being justices 
of the peace, but I do . not think we have any knowledge in this country 'of 
justices of the peace not being magistrates. This clause might apparently be 
shortened. 

13. Clause 4 :-In the mofussil, I think, solemn affirmation before a judge or 
maO'istrate in a judicial matter is alwa7rs considered to be an oath, and if proved 
fals~ would be punished as perjury. fhe necessity for the clause, according to 
that law, is not apparent. In Calcutta we have never, that I know of, had occasion 
to prosecute for perjury committed in the cases n?t comprehended with.in_ the 
common or statute law, and all otir old bye-laws gtve us power to admimster 
oaths. The new laws may, however, require that oaths administerE;d under 
them in Calcutta should be guarded bf the imposition of the penalties attached 
to perjury. have, &c. 

(signed) D. lJf'Farlan, Chief Magistrate. 
Calcutta Police Office, 27 June 1838. 

Judicial Department, the 30th June 1838. 
(True copies.) 

(signed) F. J. Halliday, 
Secretary to the Government of Dengal. 

MINUTE by the Honourable A. Amos, Esq., dated 16 July 1838. 

IN order to explain my .views con~e~nin~ the draft of Act for enforcin~ finCil, 
it is necessary to state bl'lefly the distmctwn between the powers of magistrates 
at the presidencies and those in the mofussil of Dcngal. . 

The magistrates at the presidencies, as I collect, have. no autho;Ity except 
under their commissions, or as specially delegated to them ·by particular Acts 
of the Le,.islature, which are, pro tanto, separate commissions. The extent 
of their g~neral powers is, as in England, not free from doubt, but I think 
it may be stated that they have no general power of summary (i. e. o~t of 

sessaons) 

• I am not aware that there is any special benefit ia rctainin~; tbi1 clause. 
DD4 
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sessions) conviction and punishment, and that their power of committing does 
not extend to all offences, especially if they be newly created, have not a direct 
tendency to a breach of the peace, and do not amount to misdemeanors; where 
they have a power of punishment conferred on them by a new Act of the legis
lature that power is strictly construed; if it be a power of " fining," such power 
does ~ot include that of distraining or imprisoning, for the purpose of enforcing 
the fine, and it is very doubtful-whether it includes a power of examining upon 
oath. In English statutes it is the constant course to superadd these powers, 
by special provision, to that of fining. 

The mofussil magistrates have general powers for examining upon oath, and 
committin"' for all crimes and misdemeanors (Regulation IX. 1793, Regula
tion IX. I807); and they have general powers for fining, and enforcing the 
payment of fines by imprisonment, to the extent of 200 rupees, and six months, 

· in ca8e of crimes and misdemeanors, (Regulation XIV. 1797, Regulation IX. 
1807.) They have a criminal jurisdiction as justices of the peace over 
Europeans in certain cases, specified in the statute 53 Geo. 3, ch. 155. In other 
.cases they commit Europeans to the Supreme Court, under Regulation ·II. of 
1796, and Regulation XV. of 1806. According to the practice in the mofussil, 
any offence punishable by fine would be considered a m1sdemeanor; whereas in 
English law, offences which a1;e punishable summarily by magistrates, are not 
properly misdemeanors; they are frequently not regarded in a criminal.light, 
the penalty being recoverable by civil suit, as· well as by conviction before a 
magistrate. , · : 1 

. Having premised these observations concerning the powers of the presidency 
and mofussil magistrates, I proceed to notice the operation . of, the Acts of the 

. Supreme Council from the year 1834 to the present time. · . , 
. These Acts in general omit any means whereby a fine imposable by a magis
trate can be enforced on non-payment. Hence it follows, from the above 

· observations, that our fines, by means· of which many of our principal branches 
of revenue are protected against fraud, cannot be enforced by magistrates at the 
presidencies at all. According to the practice in the mofussil, they would be 
enforced there by _imprisonment; ~ut if the fi~e exceeded 200 rupees, doub~s 

. would probably ariSe m the mofussll as to the enforcement of the fine ; and 1f 

. the jurisdiction of the mofussil magistrate should. come under the. review of the 
King's Court, on the occasion of fining a European, or otherwise, It may be 
doubted whether the jurisdiction exercised by the. mofussil magistrates in 'cases 
where a fine is imposable by' a magistrate, but where. the offence is not; in the 
understanding of English lawyers, a crime or misdemeanor, could be supported. 

lt is remarkable that public attention has not been excited to the circumstance· 
. that so many of the Acts passed since 1834 extend the provisions of the 53 Geo. 3,. 
· ch. '155, by subjecting European British' subjects to the· cognizance of,' and 
probably to imprisonment by, mofussil magistrates;. the amount of fine'. and 
period of imprisonment being often unlimited. 'It is not; ho\vever, improbable., 
that owing to the Acts in question not having been framed with express refer
ence to the general powers exercised by the mofussil magistrates, the result 
is likely to be a total impunity to European offenders in. the interior. 

The practice so prevalent in Acts passed since 1834; of leaving' the amount of 
fine, and evep. of imprisonment, altogether discretionary with a single· magis
trate, is contrary to the spirit of the English statutes, ana of the mofussil regu
lations; it is leaving too much discretion ·in the hands of the magistrates, and 
will produce sentences by different magistrates, standing in strong contrast 
with each other. It is a discretion to which the magistrates themselves object. 
The offender being expressly punishable before a magistrate, I should think that 
the magistrate could not commit the case to the sessions judge, though the fine 
exceeded 200 rupees. . · 

It is desirable, in conformity with the usage in English statutes, to 'pro~ide 
for taking examinations upon oath or su~mary convictions; this may, perhaps, 

· not be necessarY. as regards the mofuss1l, though if an European were to be 
prosecuted for perjmy in the Supreme Court, he would probably argue that 
the magistrate had no power to administer an oath, except in misdemeanors. 

In the Indian Acts, passed since 1834, many serious doubts would arise fi·om 
the ~ircumstance !hat sometimes ~ s~rnmary conyiction is to take place before a 
magistrate, sometimes before a JUStice or magistrate, and sometimes a joint 

magistrate, • 
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magistrate, and a person exercising the powers . of a rua"'istrate is used . no Enfo~·t,!~·~ of 
sufficient reason is traceable in the nature of the offences" for the use of these l'incs. 

·different terms, which occi1r sometimes in clauses of the same Act. 
Though the present Act will provide for the . enforcement of many fines 

wl1ich cannot be enforced at present, and will obviate many doubts, yet it is not 
put forth as a perfect code upon the subject of convictions before maO"istratrs. 
_It docs not, as ,would be desirable in a code, lay" down general rule~ for the 
enforcement of all fines, but only of those which now cannot be enforced at all 
and for future fines. I~ does not specify with particularity the place of impri~ 
sonment_; does not ~rov1de any forms of. c~nvicti~n, and what is most import
taut, does not provide for appeals; .A hm1t of tlme also should be fixed for 
summary convictions. · It has not been thought advisable even to anticiJ)ate such 

· provisions of the code respecting fines which are contained in the published 
. :draf~; for those provisions require much .consideration, in which we may expect 
cons1derable assistance; 'and the necessity for the present· Act, on which the 
vitality of most of the Acts passed since 1834 seems to depend, is very 
urgent. - · ' · · · . · · · 

The provisions of the code alluded to are: L That the future effects of the 
.. offender should be liable, notwithstanding he has suffered the commuted impri

sonment. 2. That where . the sentence ·is a· fine merely, and not fine and 
· imprisonment, the commuted term ·of . imprisonment should be seven days . 
. 3 •. A particular scale for commuted imprisonment where the sentence is fine 
and imprisonment. 4. That· for grave offences the fine should be unlimited. 
On the subject of unlimited fines a very wide difference of opinion exists, even 
among the few authorities who have· hitherto delivered to us their opinions 
respecting the proposed code. The Law Commissioners, however, restrict their 

'principle as to unlimited fines to grave offences, a principle :which will not 
account for the diversities, in regard.tolimited and unlimited fines, to be found 
in the. Acts since 1834. It is to be observed, that the Law Commissioners do 
not advert to the distinction as to· whether the fine is to .be imposed by one or 
more magistrates, .. or by a court; a circumstance which somewhat supports the 
"l'easoning or those who .contend, that the criminal code cannot be judged,of 
·without l1aving the code of procedure_ before us. The second section of the pro-
· posed Ac(may be rejected ,without affecting the rest of tbe Act. But !think it 
ought to be continued; for, at present, in contradiction of every Regulation, and 

. every English statute, whether, applicable to England, or passed in England 
with express reference to. the·powers of magistrates in .India, magistrates (nay, 
even a single magistrate) may fine and imprison Europeans and natives without 
_limit in some of our Acts since 1834; whilst interspersc_dly in as many others,. 
without any apparent. Circumstances; to, account. for a change, the. fine and 

· imprisonment are liJ?ited. ' , . , • _ . 1 . : : ; . • ' •• . ·· ; . . ~ 
The commuted imprisonment in the present .Act Is taken from the 9 .Geo. 4, _ 

c. 74. The limit of the single magistrate's. power to fine and imprison is taken 
from the mofussil Regulations. . ~ , , , , ' , ' 

. • , 1 , , , . : (signed) A. Amos: .. 
'' . 

. · FoRT 'WILLIAM, Legislative'Department, 16 July 1838. - · 

. __ .Tn~~ (ollowing d~af~ qf_a ~roposed Act was! read in C~uncil for. the first time 
_on the 16th.Ju,ly 1838.,. 

_ AcT No. ~ of 1838. · 
1. IT is h~re~y enacted,· that in· al~ ca~es of fines, by whic~ offen~ers are or 

may be pumshable by any court of JUStice, or by any m~g1strate, It shall. be 
lawful,jn case' of non-payment, if no other means for enforcmg the payment are 
or shall be provided, for. the court, by order of court, and for the magistrate, by . 
warrant under his hand to levy the amount of any such. fine upon any goods 
and «hattels of the offend~r which may be found within the juri.sdi_ction of. su~h 
court or magistrate; and if no such property shall be found Withm such JUris
diction, tl1en it shall be lawful for· every sue~ court, by order ,of coqrt, and for 
ev~ry such magistr~te, I?Y warrant under h1~ haD;d, to commit the offender to 
pnson, 'there to be Imprisoned only, or to be 1mpr1soned and kept to hard labour 
accordin"' to the discretion of such court or magistrate, for any term not 
exceeding two calendar rq.onths, where the amount of the fine, together with the 
costs, shall not exceed 50 rupees; and for any term not exceeding four calendar . 

. 585. C c months 
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months wl1ere the amount, with costs, shall not exceed 100 rupees, and for 
any term not exceed in,.,. six calendar months in any other case; the commitment 
to be determinable in ~ach of the cages aforesaid upon payment of the amount 
with costs. 

2. And it is hereby enacted, that in all cases in which offenders arc or may 
be punishable by any mao-istrate with fine or imprisonment, or both, and where 
the extreme amount of the fine or imprisonment IS not specified, it shall be lawful 
for the mao-istrate to impose any fine not exceeding 200 rupees, and to imprison 
the offend~r for any term not exeeedh;g six month.s. . 

3. And it is hereby enacted, that. m all ~ases m winch offenders are o~ may 
be punishable by fine. before a ~ag1strate, 1t shall be }a~ful for the magistrate 
and he is hereby requ~red to receive proof of the commission of the offence upon 
oath or solemn affirmation. 

4. And it is hereby enacted, that the terms " fine" and "fines" in this Act 
·shall extend to all ." penalties" and " forfeitures," and the term "magistrate" 
shall extend to all "joint magistrates," " persons lawfully exercising the powers 
of a magistrate,': and "justices of the peac~." . · • . . · · 

Ordered, that the draft now read be published for general mformat10n. 
Ordered, that the said dJ;aft be re-considered at the first meeting of the Legis-

lative Council after the 16th day .of September next. . · . 
. , (signed) T. H. !.Iaddock, 

Officiating Secretary to the Government of India. : 

(No. 230.) 
From T. H.llfaddocR., Esq. Officiating Secretary to the Government of India, 

· to F. J. Halliday, Esq. Secretary to the Government of Bengal. 
Si~ . . . . 

. I AM directed by the Honourable the President in Council to acknowledge the 
receipt of your letter (No. 1313.), dated the 30th ultimo, with its enclosure, and 
in reply to forward to you, for· the information of the· Honourable the.Deputy
governor of Bengal, the accompanying printed copy of draft of proposed Act for 

·enforcing fines, which has been read in Council for the first time on this date, 
and u blished in the Calcutta Gazette for general information. 

Council Chamber, 
16 _July 1838. 

I have, &c. 
(signed)· T. H. lffaddock, . · 

Officiating Secretary to the Government .of India .. 

(No. 439·) · 
.From T. H. lffaddock, Esq. Officiating Secretary to the Government of India, 

to II. IV. Torrens, Esq. Deputy Secrt:tary to the Government of India with 
the Governor-general. • ' 

· Sir, 
I am directed by the Honourable the President in Council to forward to you, 

for the assent of the Right honourable the Governor-general of India, as required 
by section 70 of the Charter Act, the accompanying printed copy of draft of 
proposed Act for enforcing fines; which has been read in Council for the first 
time on this date, and published for general information,. together with copies of 
papers relating to the matter, as noted in the margin •. 

I have, &c. ·· 
' (signed) T. H.llfaddock, · · · 

Fort William, 16 July 1838. . 0ffg SecY to the Govt of 1ndia. · 

• Letter fro111 Secretary to tho Government of Bengal, dated ~7 July 1837, with Enclosure. 
Letter to Officiating Secretary to the Indian Law Commission, dated 7 August 1837• 
Letter from Officiating Secretary to the Govemm•nt of D•ngal, dated() February .1838, with one 

Enclosure. · 
Letter from Officiating Serretary to the Indian Law Commissioners, dated 11 March 1838, 
Draft of Act, dated ~a !\lay 1838. . 
Letter to Officiating Se~retary to the Government of Bengal, dated 28 May 1838. . 
Letter from Secretary to the Government of Bengal, clated 30 June 1838, with Enclosures, 
:Minute by the Ilou, A. Amos, esq., dated 16 July t83g, 
Letter to Secretary to the Government ofBe0gal, dated 16 July 1838. 



INDIAN LAW COMMISSIONERS. 199 . . 

(No. 1932 of tSsS.-Judicial Department.) 

From,~· Z::· Willougltby, Esq. Secretary to the Go~e~ment of Bombay, to the 
Otlic1atmg Secretary to the Government of Ind1a, m the Legislative Depart
ment. 

Sir, 
I am dircct~d by ~he Honourable the Governor in C:ounci.l to transmit, for the 

purpose of bemg la1d before the·Honourable the Pres1dent m Council cop7, of a 
letter, dated the 1st instant, from the Assistant Registrar of the Sudder' Foujdaree 
Adawlut, and of its enclosm:es, stating objections on the part of the judges of 
that court to the draft of a proposed Act, dated the 16th of July last. . 

· . I have, &c. 

. (signed) J. P: Willoughby, 
Bombay Castle, 12 September 1838. Secretary to Government • 

• 
'ExTRACT from the. Proceedings of Government in the Judicial Department. 

From the Assistant Registrar to the Budder Foujdaree Adawlut. 

Sir, . . 
TnE draft of the proposed Act of Legislative Council, dated' the 16th July 

1838; appearing to the Court extremely defective, the judges of the Sudder 
Foujdaree Adawlut have minuted. their several objections to it, and have'directed 
me to submit them for the consideration of the Honourable the Governor in 
Council. 

I have, &c. 

Bombay Budder Foujdaree Adawlut, 
. l September 1838. 

(signed) J. JJ~ lVoodcocn, 
Assistant Registrar. 

MINUTE by the Acting Second Puisne Judge. 

MANY of the objections urged by the fourth judge to the provisions of an Act 
dated the 16th July 1838, are well worthy of consideration. 

It appears to me, however, that there is no doubt on the mode of distraint of 
property authorised in satisfaction of a fine, which I conceive to be by summary 
process at the discretion of the court, although I consider that it would be pre-
ferable to add " under the rules prescribed in civil process." ·· . . 

I am humbly of opinion, however, that there are other very serious objections 
to the provisions of this section; it limits the imprisonment, in commutation of 
tlie highest fines imposed by any court of justice, to six months. A man may 
thus after undergoing a short imprisonment be enabled by this Act to enjoy the 
fruits of his offence ; the amount of sums obtained by forgery, peculation, fraud, 
&c., may thus enable him and his family .to revel in their ill-gotten wealth. 

I agree with the fourth judge that it would be far more desirable to adopt the 
provisions of. the new code, than, by introducing others now for a short period, add 
to the evils of so often changing the law. · 

Section the second of the troposed Act, as the fourth judge justly observes, 
modifies almost. the whole o the criminal Regulations for magistrates; it re· 
duces the extent of their jurisdiction in regard to imprisonment one-half, without 
any allusion to the law hitherto in force; it controls their power to fine to a very_ 
trifling amount, and which I conceive particularly objectionable, fines being one of 
the best punishments for many crimes, more especially for those resulting from 
cupidity, in order that ill-gotten wealth may thus be disgorged. 

Were this Act made only applicable to the provisions of the Acts passed by 
the government of India, it would not be so open to objection'; and in regard to 
the powers conferred on magistrates by many of these. Acts, I should say would 
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be disadvantageous; I wo~ld therefore sul!ge~t, that i? section 1, it be inserted 
after the words "in all cases of fines," " provided for m the Acts passed by the 
government of India." . 

By this the increased power given t<> magistrate~ by some of the Acts of the 
government of India. would b? control~ed; by th1s the 13om bay Code would 
remain unaltered, until, by the mtroduct10n of the new code,, one general ch~nge 
would supersede all former laws. ' · . 

· · · (signed) . G. G•berne. 

. . 
MINUTE by the Acting Third Puisne Judge. 

' • \ I 

IT appears to me, 'Yi~1 reference to. the Act of 1~th July 183~, d~sirable to 
distinguish, whether 1t 1s solely apphcab~e to mag~strates and JUStices· of the 
peace, which the general tenor of it lead~ m~ to suppose, or whether i? al! c~~s 
of fines, by which offenders are or may be pumshable by "any co~rt of JUStice, 1t 
embraces sessions courts. In the event of the enactment extendmg to the latter 
court, the provisions of clause 1 are .so entirely destructive to the law of _fin~ 
provided in our Regulations, by makmg ·th~ h1ghest term of commutation siX 

. calendar months, as to render a reconsideratiOn of the measure proposed by the 
Le"'islative Council highly advisable. On the assumption that the Act has re
fer~nce to magistrates (though I concur with the fourth judge in giving a prefer
ence to the princi pies on w hicb the imposition: of fines is regulated in tl\e new 
code), I am not prepared to object to the terms of commutation laid' down' iri 
clause 1, which proportions imprisonment. : '. . · , '· " 
. It does not appear to me that the object of clause 1 is to cu'rtail the magistrates' 

power of punishment but simply to' provide, that if fine form any portion o( it, 
the maximum term of commutation shall not exceed six calendar months;' and 
this view is, 1. think, strengthened by the enactment which occurs in the follow
ing clause, viz. ·where the extreme amount of the fine' or imprisonment is not 
specified, it shall be lawful'for the' magistrate to impose any firie not exceeding 
200 rupees, and to imprison the offender: for any term' not exceeding six months; 
a provision which, as regards the fine!' ":o~ld c~rcumscribe fines in every in-. 
stance, as our code leaves the amount discretionary, but as regards imJ?risonment, 
WOUld be inoperative, aS the maximum is in every' instance defined, ' I . ' ·. 

I am of opinion, therefore, that cl~~se 2. D1ight with. advantage b~ ~xpunged. 
Clause 3 appears ~uperfl uous as ~egards. O?-r Regulii;ttons. , : . - 1 , 

, With reference' to the ~istraint of. propertj, it is .intended,· I apprehend, to 
be by summary process, conducted after the manner laid down in Section 37, 
Clause· 2, Regulation .XII. 1827, though I fully concur with the fourth judge 
in. opinion !hat th.e mode of proc~dure should ~e define~, and that the objection 
ra1sed by h1m, ex1sts to the magtstrates executmg the distress. · · · · 

With reference to the 4th clause, I would with deference submit the followin"' 
remarks. · . . . ' · . · . . . . · . . _ · . 0 

It is enact~d in cla~1se 1, "if no other ~eans for' enforcing the payment are or 
shall be provided, the fine shall be levted upon any goods or chattels of the 
offender, and if no such property shall be found, then the subsequent provisions· 
of the clause shall be enforced." • · • 

In the seizure of opiu.m, ';leans m:e pro~ided for enforcing th~ penalty, forfei-
. ture or fine, by confiscatmg 1t property, bemg thus found, there IS no occasion to 
commit the offender to prison for default; and since any amount of fine may be 
imposed by clause 1, any amount of opium, I apprehend, may be confiscated, and 
its '\'alue realized. 

Any fine imposed for the concealment of smuggled opium, if not realized. 
would of course be commutable into six months instead of one year's imprison
ment, by Section 7, Regulation XXI. 1827. The clause as it stands unless clause 
2 is resci?ded, is calculated, as Mr. qreet~hill has observed, to pe;plex and lead 
to confuswn ;-and the Act throughout ts, w1th reference to our Regulations, some~ 
what obscure. 

(signed) J. Pyne. · 
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· MINUTE by the Fourth Puisne Judge. 

Mv attention, in reading the draft of an Act, dated 16th July, has been 
attracted to some defects that appear to me to exist in it. 

The first clause authorizes the distraint of .property by a magistrate in satis
faction of a fine, and it afterwards alludes to costs; but it is not provided in 
what ~~nner the distraint is to be made! whethe~ in the mode provided for by 
the Cml Code for the sale of property 10 execution of a decree, or at the dis
cretion of a magistrate, or how. Few cases would occur in which some counter 
claim would not be brought forward, unless it were attended with risk ; and if 
yielded to, the new law would be all but nugatory ; but it would be most objec
tionable, and make the magistrate dependent in all such cases. It would not be 
advisable to leave it to the discretion of the magistrate, as it might lead to much 
injustice, by the. summary procedure which would in all likelihood be resorted 
to. Costs are adverted to, but it is not shown how and what costs are leviable. 
~his seems to be requisite, no costs being recpgnized by the Bombay Criminal 

.Code. · . . . · · 
. . The proportionate imprisonment of this clause does not appear to me to be so 
·good as the rules of the new penal code (see chapter 2), the principles of which 
are, I. think1 sounder, and which I would adopt in preference, both for that 
reason, and that the. public may not be distracted by perpetual changes of the • 
law. · The last .indeed occurs to me as a great objection to this Act altogether, 
the necessity of which is not made known. ' · ' · . · 
. . Clause 2 amends almost the whole criminal Regulations for magistrates in the 
Bombay Code, which impose no limit to fines, whilst this contracts their powers 
to rupees 200 ; and rather than being . expressive of a great alteration in any 
.existing law, it. reads as if it were conferring a new power. I would suggest 
that the clause, if it be passer] into a· law, should.be·expressed differently, and 
that the following would be an improvement:- . 

"And'it is hereby enacted, that in all cases in which offenders are or may be 
punishable by ,fine or imprisonment, or. both, and where the extreme amount of 
~ne or imprisonnien~.is not specified,. it s~all ~ot be' lawful for a magis~rate to 
Impose a fine exceedmg rupees 200, . or to 1mpnson .the offender for a period ex
-ceeding six months, anything in any Act of Parliament or Regulation of any 

'd t 'th t d' " • presi ency no WI san mg •.. , . .. . . : . . 
The 4th dai.ise alludes to fines and forfeitures, and without some .explanation, 

the drift of this is not quite apparent. The term fine by itself is evident, but 
when it is made to include "·all penalties, and forfeitures," .it is perplexed. 
Opium is" forfeited" under certain rules, and by this .Act only. 200 rupees of 
a seizure of a lak's value could be 'confiscated ; the magistrate bemg the autllo-
rity who confiscates: 1 

' • • • • 
1 

" ·• . , · . . ' ·. • . ' 

The term maO'istrate extending to justices of the peace, would seem to mclude 
"justice of the., peape courts, and justices within th~ i~m.ediate jurisdiction of 
Her Majesty's Supreme Courts;" whereas I suppose It IS mtended to apply to 
justice of the pe~ce acting .singly, and beyond that jurisdictio~. · · . 
t~~At present, ~ss1stant magistrates have hig~er powers than this Act would giv.e 
to magistrates m many cases, and as the different grades to whom the term JS 
meant to apply are specified, "assistant magistrates .. should probably be in:tro
'duced. 

16 August. . (signed) D. Grecnltill. 

· (True copies.) · · 
(signed) J, P. lVilloug!tby, . 

Secretary to Government. · 

(No. 755.) · 

From 1: H. lJiarfdoch, Esq. Officiating Secretary to the Government of India, 
to J. P. 1Villougltby, Esq. Secretary to the Government of Bombay. · 

!!· Sir, 
D:;i TuE President in Council has perused with attention the minutes of the 
judges of the Bombay Sudder Court, which accompanied your letter of the 12th 
ultimo, No. 1932. ln conformity with the opinions expressed in those minutes, 
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be is unwilling on the present occasion to repeal or modify any of the Regula· 
tiors of Bombay. . . . • 

2. In order to avoid interference w1th the Bombay RegulatiOns, and to obv1atc 
the objections which have been urge~, the President in Cvuncil is desirou~ th~t 
the attention of the judges may agam be drawn .to th~ draft of Act, and thmr 
opinion~ be requested with ~eference to the ~ollowmf? ~01nts. . . . 

3. It is objected by the JUdg~s that the Act "hm1ts. the. lmpt:J.~onmcnt, 1~ 
commutation of the hi..,hest fines 1m posed by any court of JUStice, to s1x months, 
and the instances of fin~s for forgery, peculation, and fraud are adduced. Again, 
a doubt is expressed as to whether the first section of the Act embraces courts 
of sess!Ons. If, however, the courts of sessions and courts of justice punishing 

. for..,.erv and the like offences with) fine, have, within the Bombay Presidency, 
at present any lawful means whatsoever of enforcing their fines, which can 
scarcely be doubted, the President in Council is at a loss to conceive how 
the Act can be thought to apply to such cases; its operation being expressly 
limited to cases in which "no means for enforcing payment are provided by 
law." 

4. If the judges of the Sudder Court should be of opinion that the ma~istrates 
cannot apply the ordinary powers with which they are invested by the llombay 
Regulations for enforcing payment of fines to the enforcin~ payment of the fines 
which ha,·e been imposed by the Acts of the Supreme Government, it will be 
.very important that the President in Council should be made acquainted with 
such opinion: for, in that case: the Act would apply to the Bombay magistrates 
acting under the Regulations of the Bombay Code, as they would be without 
mr;ans provided by law for enforcing payment of the fines in question. In that 
view of the ease, the doubts expressed by the judges of the Sudder Court on the 
subject of " distresses" and " costs" might become: relevant and material, as 
some perplexity upon these points might be experienced in the mofussil by ma
gistrates acting under the Regulations which could not occur to justices acting 
under Anglo-Indian law. The President in Council, however, is disposed to 
think that magistrates acting under the Bombay Regulations, have already 
means provided by law for enforcing the fines imposed bJ the Acts of the Su;. 
preme Government, and conjectures that the judges of the Sudder Court are 

·also of that opinion, from the circumstance of their not deeming any immediate 
legislation necessary; for if all the fines imposed by the Supreme Government 
were suspended, the necessity for immediate legislation would, it is conceived, 
be obvious. . · • · 

.5. The principal object of the Act is to provide means for enforcing the pay·· 
. ment of the fines, and taking examinations upon oath, where, as in the town df 
Calcutta, (and it is presumed alSo, in the town of llombay) the fines must be 
enforced by justices who cannot avail themselves of the general power for 
enforcing fines given by the Regulations, but must proceed according to An..,.lo
Indian law, by which no general powers for enforcing fines or takin.,. examina
tions upon oath are conferred. The exigency which requires the "Act to be 
passed without waiting for the code is, that the fines which have been imposed 
by the AJ:ts of the Supreme Government, and by which the principal branches 
of revenue are protected, cannot be enforced except in places where the magis
trate can avail himself of the general powei·s contained in the Regulations, 
It was thought expedient also to take the same opportunity of enabling courts 
to enforce the payment of fines .in some particular cases in which it was suggested 
that . they had not power to enforce their payment. It does not, however, 
appear that any court of Bombay ptands in this predicament in any case what
ever; and if so, the Act cannot be construed to interfere in any way with the 
comts of Bombay. . · . . . 

6. It has been suggested by the judg~s of the Sudder that the introduction of 
"penalties" and "forfeitures" 'creates a perplexity. As to this, it is to be 
observe~ tl_Iat both in Indian and Briti.sh ~egi~Ia~ion pecuniary payments, leviable 
on conviction, have often been called, mdiscnmmately, fines, penalties, or forfeit
ures. Such payments have been 'denominated by all three terms in the Acts of 
the Supreme Government. It appears to the President in Council that it would 
be a strained construction of the Act to apply its terms to forfeitures of confis
cated goo?s.; especially as· where the law confiscates the whole of smuggled 
property, 1t 1s not open to the objection of not being specific. It is hoped, how-

• ever, 



l~DIAN LAW COMMISSIONERS. 203. 

ever, that by the introduction of the word "pecuniary,", all doubt upon this point 
may be avotded. · 

7. I~ appears t.o the Presid~nt in. Cou~cil that .considerable doubt may be 
e~tertamed repectmg the J!ropnety of mv~stmg " assistant magistrates" generally 
wtth the po~er of exactmg the fines tmposed ~y the Acts of the Supreme 
Government m all cases wh.ere no means are provided. for enforcing the fines, 
some of thc~e fines amountmg to 1,000 rupees,· and.'m some instances the fine 
being accompanie~ with i1;Dprisonmen_t, which J:?ay extend. to ~wo years, with 
hard labour .. ~estdes whtc~,. the assistant magtstrate would, 1t is conceived, 
never come wtthm the operation of the Act, as his proceedin"'s would be under 
the Regulations. . . "' 

8. With respect to the commutations of imprisonment, these are taken exactly 
from the statute 9 Geo. 4, c. 74. As it .appears from the communications trans
mitted to the Supreme, Government, that much difference of opinion exists as to. 
the expediency of the system ofcommutation proposed by the code, it has been 
thought by the President in Council advisable, on the present emergency, to 
adhere to the system which has been sanctioned by the British Parliament, 
eopccially as the law, in its operation, will be confined to places where magis
trates act, who in their ordinary business are accustomed to administer the com
mutations of imprisonment prescribed by the 9 Geo. 4, c. 7 4. And it appears 
to the President in Council that the period o~ commutation set down in Article · 
·64 of the Code, viz. seven days of imprisonment without labour, may, probably. 
·on reconsideration, appear inadequate for the enforcement of the various fines, 
unaccompanied with imprisonment, which have been imposed in the Acts of the 
Supreme Government, to' the amount of 500 and 1,000 rupees. · 

9. The President in Council conceives. that in one respect only would the 
proposed Act modify the Bombay Regulations, viz. in restricting the unlimited 
power of fining now belonging to the single magistrate. This modification the 
President in Council is not disposed to press. It may be observed, however, that 
the Bombay Regulation in question is opposed to the Regulations of the other 
presidencies, and to the whole course of English jurisprudence. The Law Com
missioners propose to limit the amount of fine " in all cases not very heinous." 
The amount of fine is limited in most of the Acts of the Supreme Government 
applicable to Bombay as well as other places, and in the few cases in which the 
·amount has been. left indefinite in those Acts, .the Calcutta .magistrates have 
applied for more definite· rule&. It may be noticed also, that whilst the single 
magistrate is; by the Bombay Regulation, allowed to impose unlimited fines, he 
cannot imprison foJ; more than two months without labour, The judges of the 
Sudder <;:o~rt appear. to have bee~ under a· misapprehension that .the Act pro
posed a limit to fines 1mposed by JUdges, or other fines than those ~rnposed by a 
·magistrate~ . · 

I have, &c. ·. 
Fort William, 

1 October 1838 .. 
(signed) T. H. Maddock, · · · 

Offg Sec' to the Govt of India! ·: 

(No. 11.) 
F~om ~ J. P ~ Grant Esq. Officiating Seere.tary to the Government of India, 

to J. P. lf.'illoughby, Esq. Secretary to the Government of Bombay. 

Sir 
I ~n/ directed by the Honourabl~ ~he ~resident in Coun~il to beg that 

attentiOn may be called to Mr. Officmtmg Secretary Maddocks letter to your 
address dated the 1st of October last, wherein was requested a further expla
nation ~f the objections urged by th.e judges ?f the Sudder ~ourt at Bombay to 

·.the draft of au Act which was read m Council for the first time on the 16th of 
July last. . . 

2. An Act of the nature in question is urgently rcquued at Calcutta, and 1t 
is presumed at the other presidency towns .also, but the en~ctment IS delayed 
until an answer to the reference abovementiOned shall be recetved. 

Fort William, 
31 December 1838. 

s8s. 

·I have, &c. 
(signed) J. P. Grant, 

O.ffg Sec. to the Govt of India. 
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From 1V. H. ft!acnaglttcn, Esq. Secretary to the Go~et;tment of India with 
the Governor-general, to T. H. :Maddock, Esq. Officmtmg Secretary to the 
Government of India. · 

Sir, 
I AM directed to acknowledge the receipt of your letter, No. 439, dated 

the 16th ultimo submittin"' for the assent of the Right honourable the Gover
nor-general dr;ft of a prgposed Act for enforcing fines.. A copy of that assent 
is herewith enclosed in the usual form, to pass the Act mto law. 

2. The Governor-'"'eneral directs me to suggest, at the same time, a slight 
verbal alteration in the first section of the draft, and that in lieu of the words, 
"and if no such property shall be found within such jurisdiction" shoul.d ~e 
substituted "and if property to the amount of such fine shall not be found Wltlun 
such jurisdiction." 

I have, &c. 

Simla, 9 August 1838. 
(signed) W. H. J.facnagh.tm, 

'Secretary to the Government of India with 
the Governor-general.· 

Simla, 9 August 1838. 
l no hereby, under sec. 70, 3 & 4 Will. 4, cap. 85, give my assent to the pro-. 

posed Act for enforcing fines, received from the Honourable the President .in 
Council, in 1\Ir. Officiating Secretary Ma!ldock's letter, No. 439, dated the 
16th ultimo. •. . . 

'. (signed) .Auc!tland. 
' · (A true copy.) 

(signed) W. H. Jlfacnagh.ten, -
Secretary to the Government of India with 

the Governor-general. 

• ! • 

. ! . - • . . ~ ' " 

(No. ·48 of 183g.-· Judicial D.epartment.). 

From J. P. Willoughby, Esq. Secretary to Government, to the Officiating-
Secretary to the Government oflndia in the Legislative Department. 

. ~ ' • • • ' • • ' : • .' • ' ' ' ' : ... • l ' ~ : ~ . 

, Sir, : : , . . 
1 

, . • : • , i, , . 1 . I • - • . ~ : , 

· I Allr dire~ted by .th'e Honpu~able' the Governor in Council to acknowledge th~. 
receipt of your letter, dated the 1st of October last, No. 755, and to transmit, for 
the purpose of. being laid before the Honourable the President in Council, the 
accompanying copy of a letter from the Acting Registrar of the Sudder Adawlut, 
dated the 17th ultimo, reporting the opinion of the judges of that court on the 
several points noticed in your letter, with reference to- the proposed Act of the 
16th of July last. 

. , : ! . · • I have, &c.. · . ; · 
Bombay Castle, 5 January ,1839. (signed) · J. P. Wilwugh.by, 

: Secretary to Government) 

·From 

. (No. 506 of 1838.) . 

C. Sims, Esq. Actiug Registrar Sudder Foujdarry Adawlut, 
Secretary to Government, Judicial Department, Bombay. . 

Sir, 
I AM directed by the judges of the Suddcr Foujda~ee Adawlut to acknowledge 

the receipt of your letter of the 6th ultimo, with its enclosure, from the, officiating 
Secretary to the Go\'ernment of India, in the Legislative Department, requestinoo 
the cpnrt's opinion and report upon the points therein referred to, relative to th~ 
objections urged by them to the draft of a proposed Act, dated the 16th July 
last · . - · · 

In reply, I am instructed to forward, for the purpose of being laid before the 
Honourable the Governor in Council, the accompanying copies of the Minutes 

by 



INDIAN LAW COMJ\HSSIONERS. 205 

by the second, third, and fourth judges ofthis court containino- their opt" · 
th · t" d b h L · 1 · C . ' o mon on e pomts no Icc y t e cgts at1ve ounc1l. · 

. . I have, &.c. 
Bombay Sudder Foujdarry Adawlut, 

. 17 December 1838. , 
(signed) C. Sims, 

Acting Registrar. 

MINUTE by the Acting Second Puisne Judge, dated 16th November 1838. 
' ' . . ' ' 

Wrr!r reference. to th~ fi~~t P?int em.braced in the third paragraph, the courts 
of sessiOns and courts of JUStice, wh1ch I humbly conceive are synonymous 
punishing forgery and the like offences with fin~ within the Bombay Presi: 
?ency, have not .at present any_. mea~s of enforCI!Jg. ~hese fines, except by 
1mpnsonment. Fmes, as a mode of pumshment for crimmal offences, are always 
commutable'into imprisorimimt, not exceeding five years, by sect. 9 of Re"'ula-
tion XIV. of 1827. · · ' o 

In. regard to 'the point disc~s~ed in th~ fourth paragraph, I am of opinion, as 
befo~c recorded, that the provlSlons of thts draft of an Act would be particularly 
applicable to the Acts passed by the Government of India. · ' 

' ' ' . • ' ' -f , . I , 

In the Acts which refer to this presidency, the realization of some of the fines 
is t>rovided for, as in sect. 32 of Act XVII: of 1837; and many of the fines in 
Act I. of 1838 are· commutable to imprisonment; and to ensure their realization, 
in some cases the refusal of the port clearance is allowed, but in other cases 
there is no provision made for, enforcing the fines; and hence it· would be 
advisable .that, the Act be made applicable to the Acts passed by the Government 
of India. ; . . . . . : . . . : , · . · 

There is a slight error in the ·remark contained in the latter part of the 
9th paragraph: by sect. 13 of Regulation XII. of 1827 the magistrate can only 
imprison for two months, wit~out labour; .but by Regulation IV. of 1830, the 
magistrates' jurisdiction is extended to imprisonment, with hard labour, for one 
year, so.· that if the Act in question were made applicable, the jurisdiction of. 
the magistrates un.der the provisions of the Bombay Code, as before stated, would 
be reduced at once one-half in extent, without reference to the law hitherto in 
force. . I would repeat my recommendation in my former minute, that the .Act 
referred to be·:made' applicable to the A'cts passed by the Government of India 
only-:· .. ~--~ ;t-t.:,, .••.. -·:J·-.tf·.;i,! J._. r.J . 

• .'. ';. , .' · ; · · .I· . '! · · · ' 1 
' • ·! 1 , 

1
, . ' (signed) .· G. Giberne. 

~,-._~- -~-- !,,!1' :l.:;j•/ 
,. 'I ' 

... : ~ . •' ' .. , '' :. l ' I' '' 

MINUTE by the'Acting Third Puisne Judge • 
. "' ·.\\'', •. \. ('··.·) 1;/.~-·-··, ' 

TIIE principal obje_ct of the Act, as explained in para~ra{lh 5, being to provide 
means for the enforcement of the payment of fines by Justices of the peace, wh() 
cannot avail themselve~ of the general power for enforcing fine given by the 
Regulations, renders the observations offered in my former minute inapplicable 
with reference to courts of session and magistrates acting under the Hegula
tions, as in no instance can a fine be imposed without a given period of impri
sonment in commutation being awarded. As the operation of the Act therefore 
will, I apprehend, be confined to the cases instanced in paragraph 5 of the letter 
under reply, and the enforcement of fines sanctioned under the several Acts of 
the Supreme Government, wherein fines may be .the sole penalty; ~n~ as no 
modification appears to have been contemplated w1th respect to the .exl~tmg law 
f fines, th~ enactment is not, that I am aware of, open to any obJeCtiOn, save 
mt it is advisable to provide for the manner in which magistrates in. the 

Mofussil, levying fines by distress under Acts passed by the Supreme Govern· 
ment, are to proceed, as our Hegulations contain no specific provision on the 
subject, if we except sect .. 37, Hegulation XII. 1827, which limits the levy of 
fines by distraint to one particular offence. 
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It may Le permitted me to state, in explan.ation of the misconstruction I was 
led into, in supposing the Act applied to ses3tons courts, u~1der the general term 
"any courts of justice," that it appeared to me the O~Ject of the A~t was to 
ensure the payment of th~ fine from the prop:rty of tne. offender, m ev~ry 
instance where property might be forthcommg, m. supercessw~ of commutation 
by imprisonment, which was only to be resorted tom cases where property could 
not be found: and though, after a perusal of the 5tirpara. of t.he letter fro.m tl~e 
Officiating Secretary to the Goverm;nent of lndm, th:, .misapprehensiOn !s 
exposed, I would with deference submtt that the. words It shall be lawful m 
cases of non-payment, if no other means of enforcmg th.e payment shall be pro
vided for the courts by order of court, and for the magistrate by warrant under 
his h;nd, to levy the amount of any such fine upon any goods and chatte!s," &c. &c. 
micrht without a strained construction be taken to convey the meamng I con
cei~ed them to contain, more particularly as, by the newtenal code, the s):stcm of 
distraint in all cases of fines is recommended, and as wrote under an Impres
sion that the Act was promulgated in imitation and anticipation of that law. 

23 Nov. 1838. (signed) J. Pyne. 

MINUTE by the Fourth Puisne Judge, dated 8 Dece'mber 1838 • 
• 

ADVERTING to the observations of the Honourable the President in Council 
in the third para., I would submit to his Honor, that the Bombay code pro
vides no means for enforcing payment of fines, excepting by imprisonment for a 
fixed period, it being thus optional with parties to pay the fine or suffer the con
finement. In some cases of forfeitures, however, as In that of smuggled opium, 
tobacco, &c. a way is provided for effecting them. See section 42, Regula
tion XXI. of 1827. 

The Bombay code, as above noticed,· only provides generally a determinate 
punishment in lieu of a fine if not paid, and it is only the new code which con
templates distraint in all cases for its recovery; I do not therefore see a neces-
sity for interfering with it at present. . · . . . 

In respect to the remarks contained in the fifth paragraph of 1\fr. Maddock's 
letter, I have only respectfully to submit, that my original observations were 
confined to ~he draft Act, as the Bombay code would have been affected by it, 
and that I did not presume to offer any opinion in regard to its application to 
Acts of Parliament or Her Majesty's Courts at the Presidency; but I am still 
humbly of opinion, that, if the Act be passed in its present form, it will mate
rially interfere with the Bombay" code, as already explained in my first. minute • 

. I have only furt)ler to observe, that if the Act be expressly limited to the pre
sidency, any remarks relating to assistant magistrates would of course be irre
levant, as there are no such authorities recognised under the Acts of Parliament. 

(signed) D. Greenhill. 

(True copies.) 

(signed) C. Sims, 
Acting Registrar. 

(True copies.) 

(signed) J. P. Willoughby, 
Secretary to Government. 

MINUTE by the Honourable A. Amos, Esq. dated 26 January 1839 • 

.AL.fnouan .this. matter. h~s become somewhat compiicated in the course of cor-
respondence, It Will admit of easy adjustment. · 

. Without altering the real effect of the ·Act, it will be made agreeable to the 
w1shes of the Bombay Suddcr .Judges, if we in terms make it applicable only to 
the Acts of the Supreme Government. · · 

The 
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'J'"''Jilctl. .No,:·, .If Ill tile ~lofn,;s1l the um~·g-btcrcd Hcg-nlatiOll]JO\'.'LT:; of lc,si 11 :.; 

fllll'S :~nd cxnmmillf,!; lljJOil oatl1 c:m be apphct! to the Acts of the Snprcmc Gonm
ment, tltc fines in 1vlticli nll(·ct Briti;h H.tbjccts, allll extend far bcyontl tl 1c :~monnt 
to \\hicl1 tl1c jmi,,\iction of the J\Tofn"il nl:lp;istratc onlinarily "exl<.'tHL', ,till at 
tltc JH'<·,it!t•Jtci<·s jw;ticcs of the peace, not ]Jcing armc·d with the pm1t'l':i in the 
H< ·~11htio1h !tan•, hy the Engli,;h law, no general power,; to enforce tiH: payn11· 11 t 
r, l' L 1 ll . ..:. 

'.l•mcol'lcr, a ;'pccial authority is rcr1uisitc to eJwblc a justice of the peace to 
< ·.:tlllitl<: IIJlllll oath. . 

i\~·11in, till, unlimil<'tl filles in the Acts of the Suprc1ne Gon·rumcnt, and the 
)HJII'I·r of iu1prisoning· as for a misclcmcanor, rcrp1irc modification, especially as 
tlll'~c powers arc now n:stcd in a "inglc j1bticc, ll'ithout. any practicable :ljlj>Cal. 

I ]Ja\'c m:ule all adtlition to tliC last clause•, in cmler to rcmctly a defect in the 
Act; of tltc ~ll]>rcme GonTnment, wltich ::iOJIJetimc·s gi1·c tl1c po\;·cr of conviction 
to a magistral<', ancl sometimes to a magistrate or jn-tict·. t!ICrchy nnintcntionnlly 
lii:,itillg the operation of the term mngistrate \\·hen it .•talllb alone. 

,\ ft·w wonls respecting the Bombay corrcspondt·ltcc. Tlw judges did not 
:ul, ,., i to the \Yonls ill tl1c Act, "if no other llll'<!llS fur cuf(Jrcing· the payment 
::n· or ,hall Lc provitlt·cl." TIICsc words exempt all the IlomLay ltegnlations 
from the operation of the Aet, ami arc an aiiSII'Cr to their apprclwn,cions :md com
plaiut<;. This ll'<b poillted out to the judges in our answer to their remonstrance. 
In their rl'ply, tii<')' nppcar to be all, more or lcs~, struck with this, to them, 
totJll\' Hew yicw of the Act; Lut their encleayonr to prc~rne comisll'ncy with 
their· fir,t letter leads them into singular confusion aml contrmlictions w hid1 it 
is Bot necessary to pmwc, as the words wl1ich I have introduced into tltc Act 
"ill, I think, perfectly satisfy them. 

The jmlrrcs have not allswered t!JC point on which we consulte<l them, viz. a 
J\Tofus;il J~agistratc, Bet being a justice, imposed under the authority of the 
new Act, 011 a Briti'h HII>jcct, a fine of 2,000 (two thomand) rupees. Can the 
.1\Iofu•:~ilmaoi,l r:ttc le-gally make W'C of the ~lofu"il Ilcgulations for tlw pnr
po-c of cnf'u~cing· p:1ym.cnt of the fine? TI:c sccon.d jt~d~;e ,.ho11s t_Jtat )H· ~loes 
not comprdtcnd the pomt; for liC says tlwt tl~e rcahz~twn of finc:s 1s prundcd 
for by , 1·ction 3:.l ~f Act X' II. of lb37, not\\lthstandmg great pam~ w~rc ta.hn 
to l'xplaiu to tlH~ JUdge;. that there we1:c no geJ~tTal po1rcrs for cnf.orcing fiw·,; 
J1y tlw Euglish l:.tw. It ~he. answer !Je 11~ the atlumatJn', the Act \\'Ill nut. alfcet 
the Ht·o· 11 1ation powers; 1f 111 the negative, I do not sec why the rua:~Istrate 
sliOultt"not usc the power of distress given by the Act, witlwnt more spceilic 
tlircctious. 

(oigncd) .d. A111os. 

ACT No. II. of 1839. 

Passed Ly the Honourable the President of tiiC Council of India in Council, on 
the 4th February 1839. 

I. It i;; hereby enacted, that in all ca:'cs of fines by 1rllich ·ofl(·ndcrs :trc or 
may Lc puuislwLic by any Inagi>-tratc, according to tlte pro1ioiorrs of :lily Act 
!1c·rctoforc pa:;.,ecl, or 11 ],icJr shall ltcrcaftcr be l'""sc·tl by tl1c Go\TI'Ilor-gt'lll'l'<tl of 
Iudia iu Council, it slJal! be lawful, in case of nonpay111cnt, if 110 otl!l·r rucarL
i(n· t·nforcii,g tl1c payment arc or slwll be proYidctl Ly such 1\ct or otl"·rlli-1·, Lr 
tl((' ll~<>gi,clrall', by wanaut under his hand, to ll'IJ tl1e amunut of :~nclt li'"' 11_1· 

tiidn·cs a]((l ~ale of :my goods aucl ch:Jttcls of tlw ofl'cudcr 11bicl1 lll:tj' lw r"'"'d 
5~5· D D 2 \\j[/:j,, 
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within the jurisdiction of such magistrate, and if no such property shall be 
found within such jurisdiction, then it shall be lawful for every such magistrate 
by warrant under his hand, to commit the offender to prison, there to be impri
soned only, or to be imprisoned and kept to bard labour, according to the 
discretion of such magistrate, for any term not exceeding two calendar months, 
where the amount of the fine shall not exceed 50 rupees, and for any term not 
exceeding four calendar months, where the amount shall not exceed 100 rupees, 
and for any term not exceeding six calendar months in any other case, the com
mitment to be determinable in each of the cases aforesaid upon payment of the 
amount. 

II. And it is hereby enacted, that in all cases in which offenders are or may 
be punishable by any magistrate with fine or imprisonment, or both, according 
to the provisions of any Act heretofore passed or which shall hereafter be passed 
by the Governor-general of India in Council, and where the extreme amount of 
the fine or imprisonment is_ not specified, it shall not be lawful for the magis
trate to impose any fine exceeding 200 rupees, or to imprison the offender for 
any term exceeding six months. . ' 

III. And it is hereby enacted, that in all cases in which offenders are o~ may 
be punishable by fine before a magistrate,' according to the provisions o( any 
Act heretcfore passed or which hereafter shall be passed by the Governor-general 
of India in Council, it shall be lawful for the magistrate,' and he is hereby 
required to receive proof of the commission of the offence upon oath, or upon 
solemn affirmation in cases where a solemn affirmation is receivable by law 
instead of an oath. - · 

IV. And it is hereby declared and enacted, that in this Act and in all Acts 
heretofore -passed by the Governor-general of India in Council, the terms" fine" 
and "fines" shall extend to all " penalties" and "forfeitures," and the term 
"magistrate" shall extend to all "joint magistrates;'' "persons lawfully ·exer-

. cising the powers of a magistrate," and "justices of the peace." · · · · · · 
• ·> I ' ' t I. ' ,• 

' . . : \ 1. ' l -. 

·: j 

• I '' ( '' •fil•_ ' ' ' . 
(No. s6g, ofi83g-Judicial Department.)'· ,If 1 

Con• · · · · · 
2 5 februa~y 1839· From J.P. Willoughby, Esq. Secretary to the Govern:q~.ent of Bombay, io the 

No. 26. Officiating. Secretary to the Government of India, in the Legislative Depart-
ment, da!ed Bombay Castle, 5 February 1839. . , . 

I • , ' 
.. 

Sir, . . . , , 
IN acknowledging the receipt of your letter,. dated the 31st December last, 

No. 11, calling attention to Mr. Officiating Secretary Maddock's communication 
of the 1st October last, wherein a further explanation in respect to the objections 
urged by the judges of the Sudder Adawlut at this presidency to the draft Act 
therein alluded to was requested, I am· directed by the Honourable the Governor 
in Council to refer you to my letter dated the. 5th ultimo, No. 48, furnishing 
the information required by the Government of India on the above subject . . 

I have, &c. 

(signed) J. P. Willoughby, 
Secretary to the Government. 
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-(A.) No. V.-

POWERS OF A MASTER OVER HIS SLAVE. 

• • 
(No. 182.) 

· • From Law Comm~ssi?ners to the Honourable the President of the Council of 
India, m Council, dated the 1st February 1839. 

' ' ' 

lion. Sir, 
' 

~VE have now the hono~r to report our opinion upon the question referred to 
us m 1\fr. Secretary Grants letter of the 7th ultimo. · . 
. 2.r That question arises out of a recommen?~tion made by the La~v Commission 
m Note (B.) _to. the_ Penal Code, .the pr~vis~ons of the code being framed in 
accor~~nce With the recommendatiOn, which IS, " that no act falling under the 
defimtJon of an offence should be exempted from punishment because it is com
mitted by a master against a slave," . • · 
~he Honourable Court of Directors, observe, in their'despatch in the Legis~ 

lative Department, dated 26th September 1838 (No.15), of which an extra,ct 
accompanied the above-mentioned letter of Mr. Grant to our secretary, that 
this recommendation has their entire coneun-ence, and they direct that Govern
ment will lose no time in passing an enactment to the effect of the recom-
mendation. . , · ·. · · , . 

· The Right honourable the Governor-g~neral is stated, in n letter from the 
.officiating secretary to the government of India with the Governor-general, dated 
the 18th December 1838, an extract of which also accorl!panied Mr. Grant's 
letter, to be impressed with the belief that "this principle· (the principle of the 
recommendation) has been invariably acknowledged and acted up, to in all 
courts of justice in Bengal, such being the result of a minute inquiry entered 
into by the Budder Dewanny Adawlut of the lower provinces within . the last 
four years." 
· "A similar equitable principle," it is added, "is believed to have been generally 

.adhered to in the north-west provinces, in the very· few instances in which per
sons have appeared b~fore a criminal tribunal in the character of}llaster and 
slave, the spirit of the· Regulations of government requiring that all parties 
.should be dealt with in our courts of justice. on a footing of perfect equality." 
. · The secretary with the Governor-general then proceeds to remark, " that it will 
remain for the Honourable the President in Council to determine whether, after 
a consideration of the question, reason might not be shown for deferring the 
immediate ena~tment of a law which there might be some doubt for considering 
specially requisite with reference to the limited prevalence of slavery in the 
Bengal·presidency, the very mild character in which it exists,· and the esta
blished principle in our courts of refusing to recognise any distinction of persons 
jn respect of criminal proceedings." 

" His Lordship has directed me in this letter," the secretary with the Gover
nor-general continues, " more espc;ciall y to refer. to the preside~cy .of Bengal ; 
.but ~lth01~gh he is less accu~ately mformed of the _Ia~ and fractlce m the ot?er 
presidenCies, he is led to beheve that the same pnnCiple o general protectiOn 
.is also extended to them; but he would wish on this head ·to have further 
information." 

The question referred to us by Mr. Secretary Grant's letter, which encloses 
the documents we have cited, is, "whether the law, as now actually in fo~ce over 
every part of llritish India, is or is not such as to .~ake. the passing of a ~aw of 
the nature directed by the Honourable Court requisite, m order that the mten
tion of the home Government may be carried into complete effect." 

To this question we must answer, that yre thi?~ th.e passing of a la~v of ~he 
nature directed by the Honourable Court IS requisite, m order that the mtentwn 
.of the home Government may be carried into complete effect. 

')85. . ' D D 3 Our 
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Our reasons for thus answerin"' arc as follows: First, if we take our notion of 
the law now in force from the statements of till' various judicial functionaries as to 
the course they would pursue, or wotil~ expect their subor_d!nates t? ~ursuc und~r 
supposed circumstances, then the law m some parts of Dn~1sh lndm IS al.rc.ady m 
conformity with the intentions of the home Government; m. other p~rts 1t IS _not; 
and in other parts it is in such a state t!1at n~ one can s~y w1th _certam~y whether 
it is or is not in conformity with those mtentwns. It w11l be observed, of course, 
that law depending upon the opinions of functionaries is liable to be changed by 
a change of functionaries. • . 

It is in the last-mentioned state that we conceive the law to be m the lower 
provinces subject to this presidency. We spe3:k with th; utmost ~c[ercnce to the" 
Rin-ht honourable the Governor-general, but h1s Lordship was wntmg only fr11tu 
rc~ollection of documents which we have before us. \Ve say this upon the pre
sumption, that the minute inquiry which his Lordship alludes to as _having ~c~n 
entered into by the Sudder Dewanny Adawlut for the lower pronnccs w1tlun 
the last four ye[m, "as 'that inquiry whi~h was instituted for the purpos~ of 
enabling the court to reply to certain questwns addressed to .them on the subject 
by the Law Commission, and the result of which, combined with the result of 
similar inquiries instituted by the courts of Sudder and Foujdaree Adawlut at 
l\ladras and Bombay, formed the basis of that recommendation of the Law Com
missioners which induced the Honourable Court of Directors to issue the instruc
tion now under discussion. 

The uncertain state of the law, as ·collected from the answers of the judicial 
functionaries, is set forth in Note (D.) to the Pe?al Code. Dut in consequence 
of the doubts expressed by the Right honourable the Governor-general as to the 
opinions of the functionaries of the lo'Y'er provinces, it will be right t.o cite more 
largely from those authorities. . 

1\lr. C. R. Martin, the officiati~g judge of the 24 Pergunnahs, says, " The 
authority of the master over his slave is quite apsolute according to the Maho
medan law, and protection cannot legally be extended to the latter in. case of 
cruelty or hard usage; but notwithstanding the law at the present time i~ so 
much on the side of the master, it is an ac)mowledged power of the courts to 
award penalties on the master if he do not feed and clothe his slaves well, do not 
allow them to marry, and punish them without cause." 

Mr. J. R. Ewart, the officiating'magistrate of the southern division ofCuttack 
says, " A master, whether Hindoo or Mussulman, is considered to have a right 
to his slave's labour, and to apply summarily such moderate correction as is 
necessary. If it is proved that a master has exceeded that limit, he is liable to 

'h , pums ment. . · .· . • 
Mr. C. Harding, the commissioner of circuit of the 12th division, says, " Com

plaints between master and s~ave are of such rare occurrence, and the practice 
of co~uts so.~ifferen~, acco~ding to circumstanc.es, that it is impossible to reply 
to th1s quest10n satlsfactonly. If a master, w1thout due provocation, st>riously 
maltreated his slave, he would probably be fined and admonished. If he modt>.
rately chastised him for imprudence, disobedience, or neglect of duty, he woul!l 
be considered justified in so doing." ~ · 

Mr. W. Dampier, the commissioner of the 16th division, says, "A magistrate 
is, I consider, authorized to interfere in cases of cruelty or severe maltreatment 
only; but as no law is laid down, the practice of affording the assistance varies 
much, some officers entirely separating the slave and master, whilst others deem 
it sufficient to take security for the future good conduct of the ·master." 

Mr. R. H. Mytton, the magistrate of Sylhet, says, " The criminal courts do 
not interfere between master and slave, except for ill-treatment, or any act which 
may militate against nature. In the former case, moderate corrections of a slave 
by his master would. not be considered as a misdemeanor." 

These citations show that the judicial functionaries of the lower provinces are 
far. from unanimous in denying the right of correction to the master, thourrh it 
is t_r~e that about half those who have given any opinion say they should ~ake 

·no difference between the treatment of a slave and a freeman. 
The court of Nizamut Adawlut, however, which presides over and' regulates 

the proceedings of all these functionaries, had expressed a different opinion. In 
the letter writt~n. by ~he registrar of the court, in ans":er to the inquiries of the 
Suddcr Court, 1t 1s sa1d, " A master would not be pumshed, the court opine, for 

inflicting 
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i~flict~ng. ~ ~li~ht correction on hi~ legal slave, llllch as a teacher would be ius• No. V. 
~fied m tn~ting on a scholar, or a' father on his child." .. • 
~ ; In the upp~r provin~es, as the Niz~mut Adawlut, summing up the opinions 
gtven by thetr subordinates, &tate, wtthout expressioo. of dissent on their own 

Poweta of a Master 
ll'rer hie Sian. 

~. that no distinc.tion ia recognised b~tween the slave and the freeman in 
cnmmal. matters, '!'Ith .•ome f~w e~ceptions, it may be said that the law ia 
alrea~y m conformity With the tntentions of t.he home Governmedt; atill under- . 

• standmg by the word 'law, the eourse.which the judicial funCtionaries say they 
would pursue. , . " · <) • • . 

. Wit11 respect to the presidencies o£ M~dl'afl and Bom~ay, the Right honour-
, •able the Governot-general exptesset a WJeh for further Information. Upon this 

1ts beg to remark that the l.aw Commission, when it made the recommendation 
contained in Note (B.) to the Penal Code, had collected from those presidencies 
a body" of informatio~ precisely simjlat to that. whic~ it,,pad collected from 
Bengal. The l'I!Sult 11 ahortltatated m that note,· atJd ·need· not. be here repeated. 
Of neither of those presidenctet call it be' said that. the law ia . througho-ut every 
part of them alread.Jin conformity with the ibtentiont of the home Government. Note (A). 

Secondly •. We have been speaking hitherto of the law as coll!!cted from the 
• statements of the various judicial functionaries liS. to the course they would pur• 
. sue, or woul4 expect their subordinates to pursue, under supposed circumstanees. 

. But. tt mU&t b~ remembered that a law so collected is one which. the people have / 
no meana 9f knowing with any reasoyahle approach -i4. certainty. This is iD. 

· itself sufficiently evident; but a stpkini light is thrpwn upon it by comparing · 
t'he an~wer oi ~e officia_ting magistrate ;y{ ~?uth Cuttack! alr~dy c~ted, which 

.. :tecogmses the nght of moderate correction 10 the· master, l"lth the answer of 
. the neighbouring fUllctionary, Mr. Mills,. ihe ~fliciating magistrate of Central 

·. Cuttack. The latter states that the practice yhich he finds has been adopted by 
every officer that has presided, in his court,. " is to punish the master and 
manumit any slave rho prefers a complaint agllinst .him for cruelly hard usage; 
or baa any other. reason for wishing to leave him.·. It does not signify,". he says, 
~whether the ill-trpatment of the master., or•alleged. cause otdissatisfact:ion oq. 
~e part of the slave, is substantiated or not ; every magistrate has passed an order 
on all such cases to the following pur_pol't ~ .. ' We. do not recognise slavery ; yoa 
inay go where' you please, and if your master lays violent hands on you, he shall 
be punished.'" •. -And not pnly ,does_ Mr. Mi~ls. sta~e this as.~ uniform practi.ce 
of liis o.· wn eourt1 but h·e .. ~ th~nks he !llay w1th. sa.· fe. ty as_ sert, "~hat the mag1'!" 
hates of Benga..t •n.ever. re~qgmse the, masters to ll~vt: !1-. leg~· rtght over. theu: 

~B~t 'i~t~,r~;:~~~~~o\:~:!i 'that' ioi· o~lj h~~e the people' n~ me~ns of . 

. 
knowing with .any<reasonable ~pproach .)'<> certaintY, the Ia": which wou_I~·in 
general ~ adtni~tered to them,, but the ~urces of mformation on the subject 
which are open to them ~ould .probably,tend to mtslead ~hem •. Those sour~s 
are the Maliomedan law, ~he HIDdoo law, and the ~egulat1ons: . . · . · 
• The su.bstance of the Mahomedan and Hindoo ,laws on thts subJect may be 
shortly stated ui the words of'the" muftees_ and· pundits of· the Sudder Dewanny 
'Adawlut of Calcutta.. ln the ye~ 1~p~. tha~ c~urt; with a view \0 ascertain 
whether any modification. of the· Mahomedan or H1ndoo laws of 11la.very appear 
requisite or expe?ient, " resolve~ ~hat." .. ceff:,!li,n q]lestions should be put t~ the . 

• 

muftees and pundits of the court.' .. · . · , ~ 
· . The third of those ques.tion"'.· wa9;,What o. ffen~s ~~P. o.n. the P' . ons of. slaves, and Slavery in India, 
par'~ularly of female slaves, ~omnut~ed,by then: owners or b others, are legally P· ~03 •• 
punishable, and in whp.~manner 1 •. ··, .• ,. . . . , . ; . . . . 
. The answer of .the m11ftees was, " It 1s unlawful for a master to pumsh h1s 
male or female slaves ror 'disrespectful eondw~t, and such like offences, further 

. · thab by tadeeb · (correction· or chastisement), as the power of passing sentences b:y 
· tazeer and kisas is solely vested in the halim. · I£ therefore, the master should 
e.xoeed the limits of his power . of chaStisement above stated., he is liable to 
·tazeer ,'' &c. . · · · · · 

The answer • of the pundits was; " In cases of disobeaience or fault committed 
. ' • by 

• This answer waa made to the secoud q~eation of the court, but i• referred tO in the &~~swer to ' 
the third. · • 

•. 
. . DDif • 



• 
212 SPECIAL REPORTS OF .THE 

rowc~~r~inster by the slave, the master has power to ~eat his sllave wdith a .thin fstick, or to b·ild 
over his Slave. him with a rope; and ~f he .should consid~r the s ave ese~vmg o severe pums l• 

ment he may pull*' Ins hau, or expose lum upon an ass. 
It ~ay be observed with regard to 1\Iahomedan law, that as they only arc 

slaves by that law who' are captured in an infidel territory in time of war, or who 
are the descendants of such captives, the status of slavery contemplated by that 
law can hardly be said to have ~ny existence in this country. But, on the o~her 
hand, those parts of the RegulatiOns of. the Bengal Code, adopted aft~rwards mto 
the Madras Code, which pro~ide th.at a m~ste~ who h~s murdered his s!av? shall 
not screen himself under the techmcal obJection denved from .the prmc1ple of 
kisas or retaliation, are legislative recognitions, not only of the crimmal branch. 
of l\Iahomedan law, but also of the existence of a status of slavery capable· of 
intcrct·ptiD"" the o-eneral principles belonging to that branch.. · · · · 

Slavery in India, 
p. 9~6. 

At l\Iad~as to~ the Mahomedan law as to the master's right of punishing,: 
received so l;te a; ·1820 the confirmation of a circular order of the Court of 
Foujdaree Adawlut, '~hich !•~s never been revoked, tho.u~h it is. said by the 
judges of that. court, .I~ their answer t~ the Law CommisSI9?• not to be recog· 
nised in practice. It IS however recogmsed so late as 1823, 1n a general report 
to the Governor in Council by the Foujdaree Adawlut. 

· With regard to Hindoo slavery, it may be s"aid that the question under discus
sion is one belonging to the criminal branch of the law, and that the cri~inal. 
branch of Hindoo law bas. been superseded by the 1\lahomedan; · ~ut this,. we 
apprehend, is not a strictly correct view of the matter. We do not think this 
question belongs to the criminal branch of the existing law, but to the law of 
persons or of status. We think. that when the Mahomedan conquerors intro
duced their own criminal law, and left to the Hindoos their own law of persons . 
or of status, they left to them that exception or defence against criminal charges 
.which arises out of the Hindoo status of slavery. This doctrine may be illus
trated by the more palpable case of the exceptiOn or defence arising out of the 
law of marriage. There can be no doubt,· we think, that a Mahomedan judge 
would hold a Hindoo exempt from punishment for restraint upon the person of 
a woman who was his wife by Hindoo law, though he might havemore than the 
four wives permitted by the Mahomedan law of marriage, and have been united 
to them in a manner which that law does not recognise.· . 

The magistrate of Agra, whose answers evince mnch reflection and research, 
adverts to this view of the subject.. But he is of opinion that tlie Mahomedans 
did interfere to a certain extent with the Hindoo status of slavery, and he cites 
from the Ayneen Akbaree, vol. 1, p. 302, the following passage, where Akbar 
giving instructions for the guidance of the police, says, " He must not allo~ 
private people to confine the person of any one, nor admit of people being sold 
as slaves. He shall not allow awoman to be burnt contrary to her inclination.'" 
But supposing Mr. Mansel to be right on the historical question, it still does not 
follow that the British Government of India, in adopting the · Mahomedan 
criminal law, adopted also the Mahomedan 'modifications of the Hindoo law of 
status. Mr. Mansel says, with reference to this doctrine, " The criminal law as 
administered under Regulation VI. & VII. of 1803, is undefined and anomal~us 
t~ a degree which re~ders it necess~ry t~ t~e student ~d fall back upon first prin
Ciples, and the mag~strate, among confiJCtmg analog~es, must select that which 
is most consonant to natural justice." We are far from thinking that this is 
any unreasonable st~etc? of judici~l discreti~n in ~avour of p~rs~~al lib~rty ; 
but we a~e now cons1dermg the subJect, not With a view to the JUdiCial decision 
of a particular case, but to that systematic legislation for which the Law Com
mission wa~ .created; Mr. Mansel very properly confines his doctrine to such 
parts of ~r1tlsh ~ndia a~ have been under Mahomedan sway. "\Yith regard to 
the remamder, mto wh1ch Mahomedan law has been no otherwise introduced· 
than by our Regulations, there can be no ground for thinking that the Hindoo 
law of status has been altered. -

It is to be noted also, that by the construction of the Sudder Dew~~ny 
Adawlut of 1798, confirmed by the Govemor-general in Council, on the 12th of 

April 

• More correcLiy shave. 
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tbll :m1l ll!utloo_L_l\I'S m snits n·g::nln_tg ~necessiou, inheritance, marri<t;,:e <>rul 
c;"tt·, arul.all rcl!gltnt,; n_:;agcs nne! Ill'tJtulrous, was clctcrmincd to be applical;le 
to C<t't·,; of >l:l\t•ry. __ It IS tnt? tltat. tlte rule am] the coustructio11 ]1an; direct 
rdcrcn_c<· or~ly_ to cntl pro~eetltug,;; Jn:t tltey must, we apprehend, operate it~:li
I'<'Ltl_l· Ill cnmtllal pn>cct·clmgs, hy ol>hging the crimirml court' to atlrnit tl 1u.'l' 

l'XC<·ptions or ddt•llce,; w],ich arioe out of the ciYil rig·hts tlnh C~>liflnucd. \\·1. 
may l'lltj•loy ngain the i_Ih:stration ofmarriagc ai.Joyc a<ltlucul: 1\c c;u 1 t><.t.III•·:J,; 
that under the rule a cntmual court \ronlu lwlu a Ilint!ou j11.-lihd it< t·\: ,, : ; 11 ,. 

>uch _n·ctr:oiut toward;; !tis wi,·cs as \roulrl amount to Ll,c iru]'t i-"''· ,,t ;[· 
cxeiTH·• I : 'm~tr<ls ot hl'r women; and if that be so the same court ouo L t, , 1_1-1 I . I ' , 
to< ca ttt t tc ,;une \ray umler the construction, with the exception or de:, 11 , .· 
ari,.iu;- out 1,(' ,]a,-cry. 

TlH·lh·.~·nlatiouc, tlw last-mentioned source of bw aceessiLie to the people, arc 
:-ilt-ut 011 tl11: poi11t itt 'luc,-tion. 

Some of the judicial authorities in<lccd, and in particular tl10sc of the north
\n·,t j\ro,·ittct·:;, comit!er this ;;i]encc of tlte llcgulations as invohitw a ncn-ation 

I' I . . 0 0 
o, t te j>O\'.t·r Ill <jllCStton. 

,\l~:wu,c;lt the l\Tahomcdan law permits the master to correct his slave with 
t<IO<l('ration, tit<· codr~ l>y which the magistrates anu other criminal authorities arc 
n·'lnin<l to rc·gulatc their proceedings rlocs not recognise any such powl'r; 
~<ntl a,; tltc HPgulatio11s of government draw no distinction between tlw sla,·e and 
frn:wr·n in nimin"l matters, !JUt place tlJCm on a leYcl, it is tlw practice of the 
l'omt,, following the principles of crrualjustice, to treat them Loth alike, afi'ordiug 
thl'lll ccrual protl'ction and l'CJual redress whenever tl1ey come before them, ami 
witt tIter the,· staut! iu the relation of master and slave to each other or not. 

• 
This iuf~·nncr, from tlw silence of the Regulations, would be a just one if the 

J!,·.c:ubtions proft·ssetl to Lc a complete code. l3ut this is not the case; they 
pru:·, -,; to be merely a supplement and corrective of l\Ialwmedan and Hindo"o 
Lm. \\r c think, therefore, that it \\·oulu Le very unsafe to infer that any pro
vi,ion of tlwsc two systems \HlS repealed by the mere omission to notice it in 
the Hcgulations. 

\\' e think, thncfore, \\e arc justified iu saying that the sources of information 
wltich arc open to the people would probably tend to mislead them; and if this 
is the case, an cxprc:;s enactment or tlcclaration by the tegislature seems ltigldy 
tlc,iraLlc. It wc·ulu be ycry hai·d upon a master who had g·in·ll his sla,-e 
moderate corrcctiou, in the supposctl exercise of a legal right, to be !Jroug·ht into 
a court of justice as a erimiual, and subjected to punishment. 

How fin· the people arc actually misled it wou!U Le difficult to c:;timate. 
Frolll some instauccs which lmvc come to our knowledge, it woultl seem that the 
people feel it is not safe to trust to the three sources of law above mcntio11cu; 
tlwt tltcy do coiJjccturc as well as they can, frequently indcctl o\·erslwotiug the 
m:crk, what course the criminal courts will adopt. l3ut whether the aLove-mcn
tioncLl 1-'ourccs of information do really mislead the people, or whctlwr they clo 
not mislead, Lccausc tJ,cy arc known to be unsafe g-uides, a law distinctly 
tlcclarirw that the lC'n·al rin·ht of mmlcrate correction docs or docs not exist, is 

b t"l t"' 

the remedy indicated by either state of tltiug-s. 

The qucstiou, "hich of these two doctrines is it mo-t cxpct!icllt to rn·omulgatc 
:h law, is 11ot submittccl to us by the present reference, am! sornc ot us do uot 
fccl_prcparc•d to express, at tliis stage of the inquiry into slavl'ry, any opiuion upon 
t!tat poiut; "·c tltcrcforc submit tltc draft, without further rcnwrk, of au Act fur 
carniun· into ef!'ect the views of the Honourable the Comt of Directors, fuuudcd 
upo1; t]~, rccmtuncndatiou coutaiuctl in Note (il.) to tltc Penal Code. 

\l'c haw imcrtl'rl in an i\ppcudix the cvi<lcncc 11ltich we ltavc taken since t!tc 
[2.< Jll·r<cl t'llhjcct of slavery wao wlJmitlt'd to us on tlcc Gth Novmbcr last. Tltc 
cvidt :tee ,y]ticlt has l.ccn !terdofore collected on tltis subject !:as been priitcipally 
t l,"t of Emopt·:m j11tlicial functionaries, allll ue:;criurs little more than, .. h::t t«kc' 
pL~n· in courts ol'jmticc. In tLe cvitleuce uow i-~ubrnittcu will be fouml cutuc 
udonu:dion l'lt'joc·cting; the tlorHcdic conclitiou of the slans . 

. 'is). E 1: 1-rl: 

1-:o. \'. 
Pu11·u~ r1r a ~. l.1 t, , 

O\ cr i,i~ ~h\ L' • 

Silence of tl>c 
llegulations. 

The collccti\·e <,pi
nion of these nut!Jo .. 
rities is t!Ju3 sum
med up by tbc 
Sudtlcr Dewanuy 
Adowlut. 
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r,."u>ofa ll!a>tcr ""c hare abo placet! in the j\ppcut!ix a compilation rom t,tc on~:Jtt:J anl:w-

"''' bis ~brc. ritics rclatinn· to >-lavery made by our Sl'Crdary, :\lr. J. C. C. ~nllwrland. 
\rc suLmft tl1is our Ilqwrt foi· the consideration of yom Honor in Council. 

Consultations. 
11 Feb. 183!)· 

i\o. 15. 
Enclosure. 

Narada, Digest, 
L.3,c.1,v.3. 

ldur., v. 2G. 
Idem, v. 2!). 

Di:;. lJ, :J, c. I, 
y • .5 ). 

1 lt:li'C 'cut up a ::cparatc 
Jicm·.1 , f tL,, proposcLIJa,,·, 

\r c !Jan~, &c. 
A . • l ill OS. 

C. 1!. Crwu:ron. 
F. JJi!lctt. 
D. Elliott. 
J. l'vang. 

l\IinutL', stating my op1uton l'l'"l'cetin~ tlte cxpt~-

C. II. c."'"'~'on. 

lt is ltncby tlcclaretl anti rnactctl, that w!tocrcr a'sllults, impri-'rt!J", or inflict; 
any botlily Jwrt _up~t~ :my person b_cing. a sl_a,·c,_ under _eirc:li<H<tun·~ which 
would not ha1·c JW'tdicd Htch assaultn1g·, m1prEcontu:;, o.r n_lilt<: fit~· J,o.Jtly_ hurt 
upon such person if !luc!t person had not Lcen a ,]aye, 1s lta!Jie to Lc puu"!tctl 
by all courts of crimiual jurisLiiction within the territories suhj•·ct to the g·o,·cru
mcnt of the East Inuia Company a;; he \YOU!tl he liable to Lc puui-ltctl uy ~uch 
courts if such person had not heen a slave. 

HI:I'DOO SLAVERY. 

IN the tcehnieallangurrge of Hintloo law, the susrushaka or person mvin~ ,.:t•r
riee (susruslta), is firc-foltl: The pupil (sishya), the apprentice (antcl·a,i), the: 
hireling· (hrilaka), the overseer (adhikarmakut), and the sla1·e (dasa). llrl'ach 
of ohedienee due is one of the 18 titles of law. The four first arc t.!cuOli!in"tctl 
sen·ants (kmmakara), and arc liaLie to pure 11·ork. 

2. There are 1;; description,; of slaves enumerated by Nar.c•la, who an· 'ctitl to !J,~ 
liahlc to impure work: The !tome-Lorn (grihujatu), one born iu the !t"ti·:· "fa 
female slaYc; the lJougltt (krila), the obtained (blJJa), the in!ttTitt·tl (th_pdn
pngatu), the self sold, the captil'e in war, the apo,;tate from reli~iou.; meudicity 
or asceticism, the maintained in a famine (aukala hritt;}), the plell;;t·<l !.y !tis 
owner, the slave for a debt, 1vho snLmits to slavery for tlisc!J,.rc;•~ from deiJt, the 
won in a stake (pancjitu), one who is overcome in a conte,t, \\Ito had a;;ret·tl to 
submit to shn·cry in that. eyent, the self olferct.!, with the words, "I am thine," 
tlte constituted (kirtu), for a stipulated time the slave of his food (Lhakta <las), 
the ~;lave for his lJI·ide (haduva krita). 

3. The labdha or obtained slave is tlescribet.! in the \litakshara a:; oLtainetll~y 
acceptance and the like. :\1 r. Colebrook ltas rendered tlte term "rccci W'U IJy 
donation;" tlte author of the Di~cst in his comment says, "by acceptance of do
nation aud tl1e like." If uot inchuletl in this t!tnomination, the female slave 
acquired Ly her marri~tge to a man's slave, is a 1 Gth class: accortliug to a test of 
Katyayc:ua and its commcut in the VevJ.da Chintamam, she may IJe either a free 
womau or a slave of auotJ,cr, if llC !tad a-;sentcd to her marriage. Anotltcr 
instance wlticlt may pcr!J:J]h be inclutlctl in the labtllm is below uoticcd (para. !l.) 

4. The free man iu tl1e Ja,t ci~Lt iustauccs mnc,t consmt to sLivery. The 
maintainctl in a famine is dt·scrilwd by tile author of tile l\1itakshara as" JH'cservctl 
from death for daYcry." The ap<btatc become;; tl1c kin~'s slave if he fuil in 
pcrformi.,g atoucmcnt. Tl1c autll(Jr of the u;;_;,·st £ay,, tlt<1t the captive in war 
must aho a,smt to slavery to save ]Jis life; !Jut iu tlw i\litakshara tlti,; asscut 
is not implied. 

!.!. ""• c. 8, , .• 415, :>.Icuu t·uumcratcs sc1·cu ,..]a\'C'S, t!Jc captive, t!tc ,];tl·e for hi; foot], the !Jou~!tt., 
1 

"• tl•e Di;;cst, tltl! lwnsc-bom, tl1c ~ivcu, t!Je patt·rnal, and the peual (dandoda,;), cxl>laiued to 
, ( .. 1 ' v . .33. I . I . I . JC Oil<~ COllc'lTlllnc;- to~ a\·,·ry to dhc targ-e a line, and tlte like. Tltc autltor o! 

the l\litab!Jara ""YS tlut !Jis c•rJllllleration is not exclusive of other llcscription 
of dan·s, ,v!Jidt opiuiun tltc ;llltlwr of the Digc·,t adopts. 

G. 1\ny l"'r'on IJOund to olwdi, nee, is ouly bound to render >'crvice suit:1bk to 
!ti.s clac.s; acconlin~ to wltic!t also i.s he to lw treated. In the J)i~··st, B. III. c. 1, 
~. 1, v. 7, tltc ver.st· of Nar.tda, w!Jiclt implit·s t.!Ji-; positio·1, is 11"t rc>tdcred ;wconl
in;y,· to tlu~ colJlll!Cllt and till> ll!Ort~ obvious s:·us.~ of tltc l.cxh, IJLtt it i; said 
guwrally t!J<Jt all ,]ans are to perform tlw lowest ofiices. 

7. Dy 
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'. {;, I'"' old law, in ilte direct onln of llt" c·l '" ., ]',t·t], 111 "1·1 1 -1• ·' t. 1 
·• •• • • - '-· ... ,, ' i ll'-!11 1\:1\·ca 

·.I tit· ol ':tclt ol tltc tltrcc cbsc;cs Inferior to ltitn:~r:lt'· ., llll'lr\·· " I' 1 1 f 
J • - • I'. . I . - . -' ' '" .. <~, OIL rJ Jol l o 
.Jht\'.lllltLl'lorc;,,,,,.,rtitt!ay;ti')'aa,lltlrawil> 0 11 tl1n••ttllt'j'l.l · 1 ... · 

• • , , • '-- ;")< • 1 ll('llJ (' ~-('l'Yl-

lr:,il' I'."'llt! .tuhr; Ill tl11~ dtn·ct order of t!Je c];,,;,cs; tl,c »nperior callll<Jt lw I]"~ 
:L;n: of tit<: l!dntor, IJUt au crptal may lw of an c1pwl. 

•''· l\nt tll<r llr:~Lmin !s m;t lial,!e tr~ ,Janry. TliC apo:<tatc is Etat('d Q;Cncr«lly 
tr; be till' ,L~vc of thG ktng· m t!Je :\!Jtab!Jara, which dues ant cite the text r",f 
l'.aly:~y:tlla; 111 whiclt it i.-; ,,_tiel the apostarc lh:llliniu is to br~ Lani,ltc·ll. The rule 
of »iavr:ry Ill t!tc dircr·t or<~<T of !he classes uo~·s not apply to t!te :1postatc ,]a1·c. 
j\ccordttl:-\· to tlll: :n.ttl.JOr nl. thr~ l>tg'l's_t, a khatnya awl Yai,ya apost:1tc ma~·, it' he 
ac.·t·llt, Sl'l'\C an lllil'l'IOr JltllllOo d:n·c. 

!1. In tr··:rti1·s of adoption, an extract impnteLI to tltc K:!lika l'nran:•. illl>ll"lt 
o~.donl.:' I ".:rl"·.nt!city, i,; prominently citt·rl. (See tran.-dation uf t],,, ·' ""l:ot 
::'llllll:JJ:c 1, cl 1·. l \: ~ :!:l, :111d ;llitak,!J:tr:t,: on inlJcritancc, c. XI."· I.~ J ::.) It 
It::' a]':--<~~·· \'<lmh declares, t!I:tt allupkd sons dnly iuitiatt·d, may ·IJc cuu.-i
dcn d "' '"ll•, 1 1 _,.tile\' arc !l"rmr·d sian s. Tlte author of tl1e Din·c,t connncnt
i11g· on tl1c \\trr•: "bo;1g-ht" ami "rcccivccl" in Nar:ulc.;' dcseriptimt uff-lan:s, 
oL.-r nr·s tk.t tilly lll<lj' J:tcan also buys JHirchasc<l or rcccin:rl fiJr arloption, lmt 
v.-!10 han: hcc·oJnc >-lan-s t!Jrough some failnrc in the form; awllw aclrls, thut t.lrcy 
h, <I !Ill<: ,J.i 1 '., iml<]H'IlLknt of comcnt; anll he i-; not s!Jakcn in hi,; po,itiou, thonn·lt 
it .'l"lllld I·· m·,c;·ct! thJt thw; a l3raltmin mig-bt become a ~Ia\'<'. "' 

Ill. ~ir T. Strange', in his Appcnllix to the ::;th c:1p. of his Ilimloo Law, quotes 
a lctt1·r of :\Ir. Colt-brook on llinrloo slan·ry, gclll·rallv, in 11ltich lw rliscn-ses 
t!1:' peculiar point jtH refL'lTe<l to. :\Ir. ColeLrook CJU"otcs the elaLorate cxpo
'Jtwn ofth<C author of th<C Dattaka J\limama, (sec. IV.§ 40, >11. 4G), w!tich i.s, 
in l'!!cTt, that the inl'urmally atloptcrl falls to the conllition of a ,J:n-c if the 
'"luption f;,i! from tim.''-' cauor·s; I, excess of ~g·c; :l, rites omittcrl; :3, illlj>O''i
]r],. l'Jr.Jll tlll'ir prior pcrl(mnaucc. i\Ir. ColcLrook rloes not treat tlw coJhtmc
t i<, 11 1, ;· 1! 'r· aut!llJr oft he Digc,;t 11·i t h much rc,.pcct, allll ad us, tit at but fort lw colll
lllcnLrr\· trf' till' author of the Duttaka Mimansa, he slwnl<l consiLlcr the wonb in 
tl<l' Jr.' · ,,,,. r.~· tl1c 1\.alika Purana as figurative, mHl mcrdy iutelll!ctl to declare the 
• t ' T ' I I I I ! I \ ( I i ~ l 

1 '1. TJ": an.t Lor of :.\Iitahhara, in !tis comment on the laLllha or obtained sla1·e, 
'', :dn atly noticct!, says l1y ncccptanee (parigral1a), ami the like. Parigraha 
JJH alL' :~l,;o :lLloption; Lut if lw coutcmplatetl the case of the infurmally mloptccl, 
he \lou!J prolJalrl.' I1<1VC bccumorc explicit. 

1:!. I thinL tl11· lir.-;t imprcs.sion of :\Jr. Colebrook, that tl1e passage in the 
cxtr act illl]!Iltl d to the Kalika Pnrana is not to Lc construed literally, is correct; 
nor dor·s tlH: co!llllll'llt of Nunda Punllit appear to lll'-' upposc<l to this. lie 
mr·rl'iv deduces from the text three prcdicamcuts, iu \lhich, iu an informal 
:Itloption, the aLl opted arc 'ait! to be "sJa,·cs '', that i:<, do not aC<jltin.: tl1~ final 
relation. 

I :1. The j>O\\'l'r of moderate c!Jn,;tiscmcnt of slan•s sr·crns a ncc·cs;;ary condi
tiou of tlw rclat.iou of ll\astcr aull slave. i\Ienu (cap. VIII. Y. :HJO & :lOO) 
declares that a wife, a sou, a !'lave (Ja,.a), a pupil awl a youugcr brother lllay b<C 
clJasti:oc<l with a rrrpe, a slip of bamLu (vcncc dala); they :1re to be bca~cn ou tLc 
lJack part of their Ludics. The person chasti,iug contrary to Lis n~lc lllClll'~ t~JC 
pcualty of tlwli:. The conuncntator, Kulak a Blllltt:l, .«ays the c!wstJscJ:H·ut JS for 
the sake of" iJJStructiou," awl tllllt the ],;tmlm dala i.s a lig·IIt ,ubka slip.or lath. 
A text of Katy:ty:ma, cited in tlw Hutnakara i.s thi.s: Corporal ]llllll:<:ullc:nt 
(t:1tlaua) "aud IJi;Hliu~;, '" alco 1·cxatiun (ridauJL:u~a). Tlll'rC arc tin.: pcnaltit'S 
of a slave; pr·cuuiar)· lilll' i' 11ot onLJilll·d." The an.tlwr ."!' tl•c HtltJJakara 
t•xpl:tim:, that by curpor;,] l""'i,Lntcrtt is nH':Illt lbg:cllat:on \\Jill a wl11p :ulllt!Jc 
like. By n·xation, t<ur.-llrr·, c:<-:pusurc .on an a..-> :till~ so forth. 

1"1. i\:1rada dcrlan·s tl::r\. tl1e puptl dc.,tTtJJJg li.Js lll:btcr lllay Ire corp;n·ally 
jllllli»ht·d and confined; <Illll Coi;una says, tl1at fur rg·noratll:c aud JllC<ljracll)' l1c 
111 ;1\' ~:c coiTt'Ctcll "with a ~1na1l rope or railc." Tl1e Hutuakara, tOllliJJ;,_·Jllin;~; 
"" ~llJIItlll'r te:d of J\'arada, eujoiuing tlw dury uf till' pupil, i':I}S t!Jat IH' is thus 
tlcclan:d to l>l~ a "'l'\':Jnt. 

J ;,_ By ;lllothn tn.t oflaw, t!Je rnutu;J] litig-ation hch'.<'l'll !llt•IJ<lll<l all< I \Yil·c·, 
L·_::< I" rand jlll]'il, Lltllt'l' :ll!d ,on, llJ:I»t<·r atJd o<T\1\llt., i< not It-;.;·« I. Th1· :lllthor 
l'itlrc: n; ... ,._,l j(Jir;,r],_, t!Jat tliis duco< uot cxclutlc 'l"'l'Jal ca-c·,, <lild t]J;Jt tllll [,·_,,t 
iLrjrli,., tl~1t tl 11 • lt·;,c]JL'r aut! so furth l1as th11 ]'O\\IT of corrcetion, :llld a:ld.< t::·tt 
if ti·c pupil or t] 1c "Jll viubtc hi,; duty, :tllll the teacher or bthc'l' IJII m·:tk '"''] 

:)S,'). E E ·J unalJic 

Di:;·. h. ~~. c. 1 . 

v. ;·,G, :~-;. ,-,::. 

Dio:..;. L. J, c. 1, 

v. 30. 

Dig. U. :J, c. t, 
v. srJ. 

nook 3, c. 1 ; Com .. 
mcnt on v. 27. 

Di~. idc1n, \·, 2, 
hall'vcn;;c on.iltul. 

Sir ,V. JPfl('~ Las 
useJ SlTYallt i1l !Jii 
tran::.Lltiun oftl1i·, 
text,~() <tl."o cl-,·
whvre, v. -P.J, ,,, 
particuhr; ()(It 

l\I r. Culcl,rllu:~ 
Ju:rc su!J,.,tttulc·., 
::.lave, <.idl u:.'!. 
L. :J, c. 1, "' ;;:;. 

Di::;-. idcllt, \', 1 r). 

JJL'Ill,V. !'..:. 
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unable to correct him, it is consistent with common sense that he should then 
apply to the kin~. . . . . . 

Di~. b.:J. c.1, v.1g. · 16. Narada, m Ins text, has the. words badh~ and bandha. (bmdmg), the 
former might mean death, and the author of the. M1takshara obvmtcs that s~nse, 
by declaring that corporal punishment (tadana) IS meant on acc?unt of t~e s~Ight
ness of the fault. It is not important whether the mode of ~umshment mdH.·a_tcd 
by rope is tying up or stripe_s.. I.t appears clear tha~ the Hindoo .law recogms;s 
the power of the master to mfhct moderate chastisement on hts slave; he ts, 
however liable to punishment for abuse of that power. 

Idem, v. ,51, 5~. 17. Can a slave own or earn property independent of his master? The~e 
are two nearly identic~! passa~es of Narada and Menu (cap. VII. 416). on tins 
subject, which decia:e th~t a wife, a slave ~nd a son can have no excl~SJT'e pro-

Idem, v. 54• perty, and that thetr gams belong to the1r owner. A passage of Katyayana 
declares the dominion of-the master over the slave's goods; but the master has 
no rio-ht to the goods thus acquired by his favour or sale, according to one read
in"', by public sale, and another reading rejects the negative. The transla~ed 
p~sa"'e is as it occurs in the printed copy of the Chintamam, the author of winch 
says, ~hatever property is obtained by a slave, by the favour of his master and by 
self-sale, is the slave's property; the master is not entitled to it. 

18. Kullaka Bhuta, commenting on the above text of l\Ienu, says that it is to 
declare the dependence of the wife and the rest, and he illustrates the case of 
Stridhun as an instance of property in the wife. The author of the Digest, in his 
comment on these passages, seems of opinion that the slave may have exclusive 
property ; and in a prior passage he combats the objection that a slave maintained, 
having no property, cannot repay his food by asserting that he may through 
affection possess property. 

19. As a general position, it appears," however, to ·me correct. to say that the 
goods and earnings of a slave belong to his master; the exception being that to 
which the master has assured his ownership, ·proceeds of a self-sale or anything 
analogous. · ' : ' · · · · · · · · 

Idem, v. 42. 20. By the preservation of his master's life from imminent danger, a slave is· 
not only emancipated, but entitled to inherit as a son; and if a female slave, who 

Idem, v. 49· bear her master a son, according to a text of Katyayana, both are entitled to liberty; 
but according to the explanation of the Prakasa Panijala and other Maithcla 
books, as noticed in the Chintamam and Digest,' this must be only considered in 
the case where the master has no legitimate or adopted son. 

Idem, v. 33· 21. Except by the preservation' of his master's life (and his will, and iu the 
case of the female slave by bearing him a son), there is no emancipation of the 
first five slaves enumerated in para. 2. This is distinctly stated by the author of 
the. Mitakshara, who does not even allude to· the text of· Gotama, favourable to 
the female slave in the case premised. · 1 

Idem, v. 44· 22. According to the comment of Vijnanesmana on a very obscure text of 
Yajnya Walkya (which he declares applicable to the apprentice as well as slave), 
the sla\'e maintained in a famine and the slave for his food are emancipated by 
relinquishing their support and replacing what· they have consumed from the 
commmc~~ent of their slavery; but the wor~s of this text,do not suggest this 
latter pos1 hon. · · . . , . . 

Idem, V• 43· 23. Narada says, the first is released by giving a pair of oxen, for what he has 
consumed in a famine is not discharged by labour; and he adds, that the second 
is released immediately on relinquishing his food. The author of the Rutnakara 
holds that .the slave _fed ~n a famine obtains his liberty by relinquishment of 
food and gtft of a pair of oxen. In this, the more obvious sense of the text, the 
aut~or of the Digest concurs, noticing, however, that the author of the Vevada 
Chmtamam holds, that he must give the oxen in addition to what he had con-
sumed. · · . 

24 .. Acc?r~ing to the Chintamam and Digest, the slave for his food is released 
by relmqmshmg the same, and tltii appears the most reasonable doctrine. It 
docs not seem unreasonable that he whose life was saved in famine should make 
some return b~sides his labour; b~t that he sho.uld give both a pair of oxen and 
the value of Ius support, seems unJust and not mtended. 

l<lem, v. 46. 25. The debtor 3lave is released by liquidation of his debt with interest 
according to Narada. The comment in the l\1itakshara on th; obscure text of 
Yajny?- Wal~ya~ already ~oticed, says, ':That the debtor slave is discharged on 
rcpaymg, wtth mterest, Ius present creditor what he paid to redeem him from a 

former 
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, •l''''c r nc<litor.'' This c<·ctJl:i tl1e rneution f , , .·.1 · ·t·. · 
II .I . v a . jJCCl.t tn> ,mcc ],v \'··"v ,,j 

: :l-!\';1 [()!\, .Y •uJ 

~~;. 'j'J,.1. l'l.t·dg·ctl dan: l'C\'Crt.~, of course, to IJisma.-terwhoplctlo·c·tl him if he Dig.h.;;,c.
1
,,. 

'.' ,j, llll.lill!J from the mortn·;Jn·ce. This is <lcc]·11·e,!) y N· . J ,"'t. · ' 1 .,,. . 1 1 "" . . , . " ,..., • ). .un a; uu dll Ill Yo Yell 
""' ''' < lllc <Oli1111<·nt on tl1e ;JIJovc olJscurc text of y · . \\'· Jl·.. · 1 
l\lit:tbltara, ),cars this con,tructimt t]J"t tl,e l lc.l. l 1 :.1Jll)·a. 1,1 ')!''• Ill t Jtl 
• • • • - , u J < g C< s a vc Is rc ca~cl on pa ·-
Ill:C: tlHc aJJJOUllt fur wlneh Ins master pledged him, \Yith interest. It, ho\\'cvt)r 
lt.artli;: can han, h.<'l'll meant tltat ~n owner pledging his slave at an mHler~ 
',,],~J~Itl:'ll ~l10uhl ~l\'e t.I~e :-l.a\·c t.hc nght of n·tlcmptioll :.1t that unJer-price. 

-
1

• ll1< ,],,,':fur 111, lm<lt•, lilcrally, attracted J,y a female ,-lave, i.s emauci
l'"tc·,J l'Y. "'l':n·atJon, "I:;'cai!SL' («1ys tl"' a11thor of the l\litakshara) it i,; 11 r,J1ibite<l 
to cohalllt \\ilh a dave. 

Cited in Dine~t 
i::J ' ' 

L. 3. c. I ; ('CJII\lll('lll. 

on v. 4G. 

,. ~s ... Tl .. ·· cLI\e f(Jl· a term i,, ofc:ltlrsc,.cm~ncipatccl hy tl1e bpscofthr)'!'riod. ltlcm,v. +0. 
l.h" '·'J'II'_<', tht· ~take-won aud the "ell-ofiered nrc emancipated, accordilt''' to 

1\:Jr;llh, cit<··~ i11 tl1c ~Iit~bhara, u,v finding a suLstitutc cqu:~lly capa\1!1'· of 
hl:«lll'; tl1at l', :•Ct'fll'l!Jn;; to :Iw Vev{uh Chintamam, "any otl1cr slaves." For 
tl'.'' ;1po-tat1~ tl"· ,,,!}y rclc:"e Is death; l1c is tiJC sJa,c of t!JC king. Tcxh of 
llnuloo Ia.w • ']H'cially proYicle. for t!te relcw•e of t!tos<: cnslan·tl by force or by 
fra\111 of I;Hlnappcrs; :uul till' llitcrfcrc·ncc of the kin~ is requirc<L · 

l\"" arada, cited in the 
V cv[ala Chinta
mam, and Y;~jnya 
\Valkyn, in tl<c 
~litaksh:1ra. 

:!!1. It thth apjll'ar=-, tl1at for the mass of shves which E11l witl1in the first five 
I I I I · 1· 11 Iucm,v.4o,~I. ,. a--<·', t "' aw 1as gtn·n Itt e 10pe of emancipation. 

:111. Tlwrt~ arc two t<·xt,.:, 1\Tcnu, whie!J, if taken literally, ahritlo·c that hop<~. A 
Hr;dnnin m::y compel any smlra, though unLou~·ht, to 'rcnJer ,:'cn·ice of a "h\·c 
(<la-ya) to hilll, for he \\aS created to ~enc the llralnnin; awl en'n tl~e t·manci
patcd is not rclcasc,J from his scn·ile state, ,d1ich is mtural and iud, lilJ!~. v· ~~. L. :1, (.', 1, 
(C. s, Y. ·11:\ &. 414.) '· 3G.J~. 

:n. The commentator atlds, " for spiritual purposes it is necessary tl~::' uhe
tli< t<<'l' he paitl by a ,uJra to t!JC llralunin, or other twice-born m:;II. TLi' i,; 
"]~;,( i- illt'ant, cJ.;c the snbscqucnt enumeration of slaves would be llll"·aturv ;" 
that i', if a sllllra can never escape from scrvituJe. ..., · 

:!:2. The author of t!JC Cbintamun, commenting on the last of the t1ro tc.u,, 
,t;,t,' it is meant to ex pre"s contempt of slaves otherwise pmcln-cJ; allll otl!c·r 
c'""'' of ,;lavery woultlilOt Le pertinent in regard to Sl!llras, nor woultl th·y Lc 
e:•p:tLlt• of m~IJUillic'sioH. 

::::. Th,· author of the Digest has a long and, as usual, unsatisfactory eommcnt. 
IJll tlw·1' ll'l'rific texts. lie Jcnit·s that the suJra is !Jom a sla\'e to all men, or 
Ll<'UlllL' tlH: ;;lave "f any one who takes him, but intimates that the relation of 
lll<~ctcr ""'! sla,·e is indissoluble. Regarding the tPxt, as applica!Jlc to the slave 
lict'ii'I',J, Hot enfranchised, he supposes the case where snch shtre undertakes the 
>1·ni<·•· of a 'ecomlmastcr; in that case he belongs to him, and may J,e coerced 
lu do scn·ile \rork, without penalty incnrrcd by the sccollll HI<L"tcr. 

It is mentioned Ly 
him as a pas.:. age 
flf the .1\Jnrkund :1y~t 
Purnu. 

:q. Ill one in=-t:mcc the power of master to sell seems limited. According to Di;;. b .. 1. c. 1, 

a t<·xt of K:uyay:ma, citc1l in the Chintmnun, a m:m not llrgeJ by clistn•,s, who v. 0o. 
a!tt·mpt,; to ~ell ti.s fl'wale slaves, \dJO is obeJient and objects, is to be finctl two 
pavas. Tht• text implies that the sale would Le illegal. 

::5. The issue of a slave is a sl:J.Vc. This is implicJ by t!JC <ldiuition of the 
l10m;c-horn, anJ the position that the free woman wl10 warrics a slave )Jccomcs 
tJ,,. sla\'l! of her lmsLanJ's master. If a man, \\ithont stipulation to the coutrary, 
<~1lrmccl his sla\'lo-g·irl to marry a free m:m, it shoulcl follow that she would be 
rel1·:<-1'd Ji·om her master; but if his as.-cnt were "·anting, his propl'rty in her 
would remain undistllrlJCd, allll the olf,pring, on the gcuc;·al priuciplc of the 
grcat<T right of the owacr of the soil, woulc! .be l1is. :rhis priJ_tciplt: is <li:tilll:tly 
!:tid <Iowa ill l\Icnn, c. !J, \'. 48 & 55; but 1! souJc ol tlw na!JH'S ex:nm!lctl by 
tlw Law Commission, arc accurate, the rule, on Jclcd of stipulatio11, do,·s uot 
scc·m alv;ays to be the locai usa~c·. One witness, a rcsitlcut of Cuttack, says tlw 
local magc1 is the couvcrsc of the legal rule; ami others have 'tateJ that, in the 
al1,;cnce ~f spceial :tgTcL•ment, the masters of slavc·s wlw h:t\'C intcrmanic<l share 
t)ll, )'I'O"'Cll\". 

:;u. 'illC ·~:i;,;hl h of i\Ir. i\iacnaghtcn's Collection of J'rceeLlents on s.lavcry liaS 
a t'Oll'truction of llilllloo hw rcstino· on reasoning-. If ~I. would sell Ins sla\·e D. 
to C. f(li· a li;o;,.<lpr·icc, ;wtl hy sue!~ Ealc gTcat grievance \\'oul<l be iuliicte<l on 
~·:., '''• for iu .i;··e~ct·, hi,; n·mo\'al to a distant couutry, then in tlt~t ca<c, if 
"""t!11·r ]'''rr I~:H 1 r, at the .-;,me price, o!li1r,;, \rltl'tlwr dcsiguatc1l ),y JJ. or not, 
_,1. l!I:Yt ,, II t•l .-ucl1 o:l1cr purch;cscr. The rea'Oil assig·ncd is, tlwt the r11.d1 r 

~ ,, -- IJ 
.'•".'Jo r:; L 3 \101\ 
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Powers of a Master would suffer no less. The present pundit of the Sw1LI?r Dcwauny Atbwlut, 
over his Slave. Vaydeanath ~lisser, who gaye this opinion, has been exammcd by the Law Com-
• mission and states that it would be considered as oppressiYe to sell a slave, so as 

to plac: him beyond the reach of communicatioJ?- with people of his own eLl]'• or 
to separate families. The courts ought to mtcrfere to pre,·ent such sales. 
There does not appear to be any legal authorities manifesting such tendcrncsa 
for the sla\·e; and if the pundit's doctrine i~ to be taken for law, it must be con
sidered as resting on popular usage and feelmg, to which is opposed any oppres

Consultations. 
11 Feb. 1839-

No. 16. 
Enclosure. 

Sla .-ery in India, 
101, et lf'Jo 

siye exercise of his power over his slave by a master. 

(signed) 
Calcutta, 1 February 1839. 

J. C. C. Suthc1·land, 
Secretary. 

MINUTE by the Honourable C. H. Cameron on llindoo Slavery. 

IT is proper to begin \\ith a short statement of my motives for sending up this 
separate Minute with our Report. . ' .. 

The Law Commission recommended that in the Penal Code " no act falling 
under the definition of an offence should be exempted from punishment, because 
it is committed by a master against a slave." . . . 

We are now called upon to say whether t!le law is not already in con~ormity 
with that recommendation in every part o_f Dritish India, and,. if it is not, to 
jll\·parl' a draft of an Act which shall make it so. An opinion upon the expe
diency of the law is not asked from us; but the expediency of such a special law 
do~s Hot necessarily follow from the expediency of adopting the principle in a 
gencrul code; and therefore, being called upon for a draft of such a special law, 
I tl1ink we are called upon by our position to express an opinion upon the 
c1uestion of expediency, if we have formed one. 'Ve have abstained from doing 
so iu our Hcport, for the reasons therein mentioned. · I have formed_ an opinion 
upon this question, and, so far as regards this presidency, an opinion which 
I think is very unlikely to be shaken by further inquiries; and I therefore take 
this mode of expressing it. · . 

I shall first consider whether there is any reason to suppose that the proposed 
law will excite dissatisfaction in any such degree as oug)lt to prevent i ti 
enactment. · 
· For this purpose, it is proper to consider what changes in the laws rclatinrr to 
slavery have already been made l;lnd acquiesced in. 

0 

Regulation X. of 1811 prohibited the importation of slaves from foreign 
countries. ' .. 

Whether the prohibition is of importation of slaves generally,. ol' only of 
importation of slaves for the purpose of being sold, given away, or otherwise 
disposed of, is difficult to say, when the .various high authorities who have held 
contrary opinions upon the point are considered. 

The Honourable Court of Directors, on the 26th April 1820, held that the 
Regulation prol1ibited importation generally; the contrary doctrine, however, 
seems to have been acted upon both before and since. 

The Regulation IV. of 1822 prohibits the removal .of slaves, for the purpose 
of traffic, from one province to another "within this presidency. 

These are the only • two general laws made by the Legislature which inter
fere with the rights of ma_sters; but there are several cases in which local 
authorities have legislated with that effect by proclamation, and others in which 

. the people have believed that legislation of that kind had taken place, which are 
deserving of notice. . • 

In the year 1812 Sir C. Metcalfe, then resident at Delhi, issued a proclama
tion prohibiting absolutely the sale of slaves. The government doubted the 
expediency of this proclamation in respect of this prohibition (and in another 
respect also), because the law in the territory of Delhi woulJ thereby become 

different 

" The two Regulations regarding kisas, cited in our llcport for a difl'ercnt purpose, are hardly 
worth noting wi:h a view to my pre•tnt purpose, . 
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dilferent from what it. was in the P..St of British India.. A eorresponden P No.f. V. 
d · th f h' h Sir C M 1 . ce en- owen o a M~~ter sue , m ' e course o w lC • etca fe says, Ul a letter dated ad January our hil Slave. 

1813, " 1. do not ~nd thai! the .prob~ition of the sale o£ s~ves hu occasioned 
any_.surpnse at thta place. It 18 co~s1dered to be merely the extension to thia • 
tern tory of the 0~8 c:~ted lm other parts of the British dominions; and,. 
from ~ ge~rol Jl!-ls_m'l c!mg o£ the ordere of ~0venuuent iseued. elsew ~ra 
u tbts aubJcet,. 1t 18 not knoWD. tba:t greater reetrmtion• are in. force· in. this. 
district at the present ·moment than in any other part of th.e country. , I& i» 
desirable, in mJI humble opinio~ that ibis delusion should 11ot be done away 
eith9 here or elsewhere, by a formal ilanction for the sale of slaves." • 

In a letter dated 16th Aprill813, Sir C •. Metcalfe says, in explanation of the · 
passage just cited, "' It wu my intention to intimate that the prohibition of the 
sale withia this territory had Dot occasioned any surprise, i' being generally con
ceived thaf the same prohibition· previously existed in all other parts of the 
British dominions. Tha prohibition ol the· traffic in. slaves. whether it be 
annotiDced ia a prohibition of th,e ale; _or a prohibition of the importation, must 
11ndoubtedly occasion· a certain degree of di88atisfaction ;. but it is amongst the 

·-wone orders or t.he community-amongst the professed dealers in human flesh,. 
whoM abominable livelihood is. aff.ected by the abolitioa ; and amongst thai: 
detedtable cl1188 of. wretches wha bring up slaY• girls, from the earliest &glt, · fou 
public prostitution. 1 The respectable orders of society, thOugh they may experi
(!DCe 110me iJlCOD.IVenience from. the. 'privatio~ acknowledge the humanity and 
propriety of the. prohibil.ion." ' • • , . , ·· · · ', · ' . ' . ··. · ' . . -
· The consequence was; that· the prohibition was allowed. to continue in the 
proclamation~: which wae snbstit1lted fw the one above mentioned, the second 
Article o£ the substituted proclamation being 88 followa :· " The sale and pur
·cbaee of alaves i'D the territory of. Dellri ue .alse. lltrictly prohibited ; and any 
pet"BBD·who ahaU buy or ee~ or shall be eonceme«L ia &uyingw·selling, one or 
more alavet shall be liable to be. pua.ished . .by the oourt of eriminal judicature." 
·. 'The final result is very extraordinary and "fery illustrative. The proclamation 
and all distinot ·tecollection· of iiB·contefltac ap~- ~ have perished at Delhi; 
llut in its p1ace ther&' eub&isla• a belief that; Sir .C Me!i!alfe. abolished, not the 

sa;:! ~~~~::~::r ~~f· ~~;s: 'i~·~i~ ~;~;e~· ~-~e '~~~~of. the La~ 
· Commission. "'Since the l't'omulgationdn thia territory, of the law prohibiting 

elavery, we have not even reeognised posseuion u·aolaim; and. I do.-aoflat this 
present moment recollect any instance o£a male slave-petitioning Cor-emancip• 

' tion. I have. knewn -very many ·application~ . front· the· unfortunate ·class of 
females purchased ro~r the purpetlet of prostitupon1 and· in- every 'ease the- applt;. 
cants were.. a\Jso!~d for any 'f~r:- compulS?ry servitude; the· m!strees being 
referred to the ciVIl court ta.obtaim compensation• for any expense mcurred for 
" d. cl th' 0 }h' & fJ. . . . . . ( . ' I . ,· • 

~~0TheJud~g~/.'D!Jhl S:;,~·~-Abon~~he·;~. ~~lr-~m~ ~~so~ the ~bJect 
o{ a lavery were inued by th!! thea·ehie£ autherity &f Delhi.. T~ preese naNnt 
.0£ these orders lam now- unable to,state; a copy of. them not bemg procurable; 
but 1 haM reasoa t$) believe that they weaC faro to. remove all invidious distinc• 
tionl between: master· and. slave, .. and ·that, the- i:ourta in the Delhi territory, 
which have probably been gmded in their> d'eeision~t bt the orde~ in qu~tion, 
have not. for many years,. 110 far as J. a~·a'Wilret reeogmsed any r1ght _or 1mmu• 
nity beyond .. that of• aen;ce< to .attaeh· to the one which· did not, in an. equal, 
degree. belong to the other." · · ·' ' . · · · · · · · 

'fhe officiating sessio!\ jud~e o~ C~wnpoor says, " The !Basona .whY 111ch oaaea 
have never· come before me 1s pnnc1pally that my· expenence, stnce 1833,. has 

· beeD.wholly confined to the Delhi territory, w'here,, for a lo~ time, the name o£ 
·slavery. only h~s existed.; its ~lit~ h!U' been lo!1g ~_lltinct.' · .. l Having been, 
before my appotntrnent' to Delh1,·for e1ght years1n &utb Behar, where 1 have 
myself, aa registrar and civil, judge, daily decided ~sea of purehase of whole 
families of p1·edinl slaves,. or ko.bars, 1 wat aatonu;hed, to. find tbat slavery 

~was not -recognized at Delhi. ·· 1 was informed that, since Mr. Seaton's• time, 
no claim to a slave, or to compel slaves to work, hat been allowed; and I 
.found the established practice of the court, that whenever a person petitioned 

. . that 

• Mr. Seaton waa Sir C. Metcalfe'• ~mediate preLl•ciiU<Ir• . 
B B 4 . • 
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J',,wus o.f a :\In:;ter that another person had ~!aimed. him or her as a s ave, an aya nama, a ccrti -

over h•s SlaYe. cate of freedom was g1vcn lnm or her to the effect that they were free. 
, I o-ladly hailed' this custom; but I pursued· another course, which I decmcu 

mgre effectual. It struck me that issuing those ayadnamas, or certificates, was, 
to a certain extent, allowing the existence of slavery in some sort or other. 
'Vhen similar applications ~vere made to me,_ ~ used mere~y to pass an order that 
sl.avery did not exist, and m~orme~, the petitiOners that 1f any person molested 
lnm or her, he should be pumshed. · . . . . . 

The additional judge o!" B~rd.wan sa;rs, m ~1s answer to the qu~stlo~s of the 
Law Commission, "In tins d1stnct the 1mpress10n amongst the nat1vcs IS almost 
universal that the existin"" laws prohibit the purchasing of slaves; and though 
this is not in reality the gase, still a~! that now remains of the traffic !n s~avcs is . 
the occasional purchase of a few ch1ldren who are_ offered for s:~.le m t1mcs of 
great scarcity." . · 

The officiating magistrate of Hooghly, after stating a case from the records of 
his office, in which two slave girls, who had been abstracted from their master's 
house, were made over to him, though they alleged that they had met with con~ 
stant maltreatment in hi!i house, adds, " It would not, however, be fair to -. 
judge of the practice of the court from one isolated instance. The idea that the · 
natives in general entertain of what is likely to· be the decision of our courts, in 
cases of slavery, is widely different. I am informed by the old inhabitants of 
the place, that under the Dutch government, which encouraged slavery, an im~ 
mense number of persons of that class were to be found in Chinsurah ·; but 
findin!!, after the cession, that their new rulers looked with a cold eye upon the 
right 'Of property· which the master· asserted· in the slave, they. had generally 
shaken off their fetters, and gone abroad as freemen. So strong, indeed, wa$ 
tlw opinion ofour disinclination to uphold slavery, that I cannot learn that any 
one ever came forward to reclaim his runaway bondsmen. Such is still, I have 
reason to believe, the prevailing idea on this subject of the inhabitants of the 
district at large." · · · · ' 

The joint magistrate of Bograh concludes his answer thus: " I would beg to 
remark, that the prevailing idea amongst 'the natives now is, that slavery has 
been long since abolished; and the system has, to all intents a~d purposes, 
ceased." · · ·. 

Since the general subject of slavery was'referred to us on the 5th November 
last, we have examined as many native witnesses conversant with it as we could 
find in Calcutta; One of these, Durbsing Das, Oviah Mussul Khan, speaking of 
his country, North Cuttack, states as follows: " All kinds of slaves arc con
~tantly sold; but, according to popular recognition, the consent of the slave is 
necessary. This custom has aris~n _from a proclamation • issued in 1824, by 
Mr. Robert Kerr, who was Comm1sswner of Cuttack." · 
' A slave who was sold against his consent, ran away. His master used force 

to coerce him. He complain-ed to the magistrate, who gave him no protection · 
he then appe.aled to the Commis~ioner, wh_o gave him his liberty, fi~ed, the pur: 
chaser, a~d 1ssued t.he procla~atwn of. wh~ch I have spoken, declanng the sale 
of slaves 1llegal. Smce that t1me, I thmk 1n 1829 or 1830, a slave complained 
to Mr. Forester, the magistrate, who declared a deed of sale to be unlawful fined 
the purcha5er, awarded costs· from him to the slave, and referred the pur~hascr 
to the civil court to recover the price· he had· paid from the seller.' This is the 
.only case I remember since the proclamation •. :The'~ffectofthe proclamation 
has been, not to put an end to sales, but to prevent their taking place without 
the consent of the slave. · '· · · · · · · · · · · . · 

T~ese instan·ces. all point to .the conclusion that the r~spectable and influential 
portion of the native commumty may be expected to y1eld a ready obedience to 
any commands of _the ruling' power, having for their object the protection of. 
slaves from oppressiOn. · · 

I have been careful, in setting forth these instances, to confine myself entirely 
to statements of fact, and I have, therefore, omitted some strong expressions of 
opinion c~ntained in the documents from whic~ I ~ave quoted. These expres
Sions are m favour of the perfect safety of leg1slatmg, to any extent, on this 

' subject; 

• It is right to mention that another native witness considers this to be a local custom of Cultack · 
cxi•ting before the proclamation of J\fr, Kerr. · · ' 

• 
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suhjcct; but I am not sure that I have not met, in the mass of evidence be" r 
• . h" l h b 1 d . h . 'o e me, opunons w 1c 1 oul? t to e p ace m t e opposite scale. I can venture to affirm 

that I have met With no statements of fact to be opposed to those which I have 
set forth. 

~ssu~ing, the~, there; is no reason to apprehend that the proposed law will 
cxctte dtsco~tef!t I~ any Impor!a~t de~rce, it remains only to be considered whe
ther, upon mtnnsic grounds, 1t 1s desuable that the master should not possess 
the power of moderately correcting his slave. 

It is. necessary to bear in mind that the question relates to such moderate 
correctiOn as a.parent may i~flict ~po.n his child_; not to such ~evere punishment 
as a 'Y est lndiaJ:! master mtght mfliCt upon hts negro. This difference, it is 
true, IS only one of degree; but it, nevertheless is a difference of fundamental 
importance, a~ regards the proposed measure, ~r. more st~ictly, as regards the 
reasons by whtch the proposed measure must be justified. 

~f the slave-owner of Bengal were now, bY, law, in possession of a power by 
wht.ch he could extort productive labour from his unwilling slaves, it might be 
desuable, for the sake of humanity, to take away that power; but it could not 
be alleged, as one of the reasons m favour of such a measure, that the power to 
be taken from the master was a power of no substantial value to him. I think 
such a reason may be alleged in favour of the proposed law ; and I think that 
reason, coupled. with the liability to abuse which is inseparable from a power 
residing in private persons to inflict corporal punishment upon adults, sufficient 
to justify the enactment of the proposed law. . · 

Further, if the power in question were substantially valuable, it might be 
necessary to accompany its abolition, where it siill exists, with other measures 
which may· well be dispensed with upon the contrary supposition. 

I think it is desirable that the master should not possess the power of moderate 
correction. . 

Our researches into the subject of Indian slavery have led me to believe that 
it operates in a great degree in mitigation of the evils which are incident to the 
state of society prevailing in the greater· part of this country. I belie,•e that it 
mitigates the evils of povert~, at all times pressing heavily upon the lower orders ; 
in times of dearth and famme, pressing with intolerable severity. Slavery may 
be regarded as the Indian poor law and prevention of infanticide ; and if it 
were necessary, for securing the advantages which belong to it in this capacity, to 
invest the master with the power of moderate correction, I should hesitate 
before 1 J?ronounced an opinion against th.e legal sanction of that power: but I 
do riot thmk that the power of moderate correction can have that effect. The 
only way in which it can be supposed to have that effect is by enabling the 
master to obtain productive labour from an unwilling slave; to obtain that kind 

· of labour which will leave a surplus .after maintaining the slave and his family. 
The experience_ of West Indian slavery imd of English pauperism both show, in. 
their opposite results, that productive labour cannot be extorted from an unwil
ling labOurer, without the infliction or the· expectation of such punishment as 
English manners will not tolerate, as the judicial authorities of British India do· 
not re.cognise, and, as I believe, the laws of India neYer sanctioned. The investi
gations of the Commissioners of Poor Law Inquiry in the year 1832-3 produced, 
if my memory does not much deceive me, an irresistible body of evidence to the 
truth of this doctrine. It is not that a man cannot be made to do work by such 
correction as a par~nt may infl!ct u~on a child,' but that he cannot _be made to 
do such work as w1ll pay·for h1s mamtenance, and leave a profit to hiS employer. 
Now there is not, I think, one of the judicial authorities of this presidency among 
those who have o-iven a distinct opinion upon the point, who recognises any 
greater right in the master than that which a parent has in respect of a child or 
master in respect of a scholar or an apprentice. Conseq~ently if the slavery of 
this part of India is beneficial to the master, it must be e1ther because the slave 
has some other motive besides terror to make it so, or that the master oversteps 
those narrow limits to this power of correction which are ;ecognised bl all. those 
judicial functionaries who admit that any power of correction at all res!des m the 
master. The former supposition, I believe, is in accordance generally w1th the real 
state of facts in this country; the latter is only realized in rare cases o~ exception. 
SluYery in the east is not like slavery in the west,-a system of mere violence and 
opr~ression, a system of whi~h the vivifyinp- principle is the dread of the cart-

. wlup. Slavery in the east 1s a system w)uch seems to be held together by the 
sBs. FF m~ud 

No. V. 
Powers ofn llln•tcr 

over Ius Slave. 
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mutu;1l intcrc.'-ls of mrt-'tcr :111<1 ,Jaw, :nul by tltt' force uf Ita hit; it is held to•2;r
tl1er nry !ou-ch·, Itt> douLt, hnt still ,nf!lcic;Itly to prod nee practical n·-nlt,;. Tit" 
[Wrlwtu;;l and l;creditony snYicc of th,·ir donH·ctic:' is 11lta~ the upper ch"''' i_n 
India particularly dccirc, a,; conduciu· to that pn,~acy ,dudt (,,:long·,; to tltctr 
households. On the other hall(], tlll~ lcmer eLI"'''' arc g·LHI to bnHI themsclH·s 
ami t!Jc·ir pustcrity to ,;nch pnpctual !:'t'l'l ie:·, in o~·dcr t'! he ,;e~urc of "nh:'istcncc 
in sickncos and iu olcl age, and iu thtH~ l"'nods ot scarcity winch are every now 
ami t1 1 ~n ITCUITitw. Tlte force of lwl>it, HJ peculiarly stron~ in this country, 
, l"'"'t''" ,J!,u llJ>OI~lJOth partie.- to prt•Hnt tl!c Ji~-.olution of their mutual r~,Ja
tinn. "\ll I haYe hith,-rto n·atl anti ht"anl o! llll.ilan slan·ry lc;uls me to tlnnk 
tlt<lt it may Le clesnihc<l, with sutnc approach to accuracy, as a custtJlll nccordin;..;
to 1d 1icl1 a poor t:nnily stTH'S a rich om• !'rom f''Cllt'l'a~ion to gt·ncration,_ the riclt 
f;,u 1ih· in rctnm 'iiJ'J'Ortinc; tlte pour one lll ag-e aJl(l stcknc-.s as well as Ill health 
;IIJd ,:jf!·uur, and in j>t•riot!s when the poor !:tmily could not earn enough to 
maintain ibclf, ns \n·ll a; 1rhcn it coultl earn more than enough. The status of 
c:1ch Lnnil_,. of slan·s appe:1rs to ori;::-inate in one of t1ro \Ya}S· fin;t, in a coa
tr;tct b1· "ltich a frcc111an sells himself allll l1is posterity, or sells his child (or 
oti1CT r;'bti1·c);anJ its poncrity; aaJ '''conJJy, in the birth of a chii<l 11hich has 
Lccn begotten by a man of superior caste upon a woman of inferior ca,;te. Such 
child i,.:, in soHte parts of tlJC country, a slave, anrl may become of course the 
stock of a race of slaH"s. I3nt in 1rhatcver 11ay the status may orig·inatc, tlw 
continuance of it mmt, it \\'ottld seem, except in cases of abuse, ha1·e been in a 
gTcnt measure voluntary on the part of the s[a,·c; for the master never seems 
to J,a,·e had any means of enforcing- his rights \rhich were at once Lm~ful antl 
cf![ctual. l'roccct!ing·s against a sbvc in conr\5 of law are manifc,;tly indl'cctnal. 
Such moderate correction as a parent may inflict ou a child certainly was lawful, 
tLoui!h many of our functionaries no longer permit it; Lut it must always have 
becu ineffectual. Such oevere correction as would Le effectual has always Lccn 
unLmful. 

This last proposition seems cvi<lent, from the answer of the muftces awl 
J>llmlits of the Suddcr Dcwauny Auawlut, alrea<ly quott·ll in oue Heport. The 
nmftces say, "It is further unlawful for a ma:oter to punish his male or female 
,Jan·s for disrespectful conduct and 'uch like ufl'cuces, further than by tauecu 
(eoncction or chastisement), as tlw power of pa-'sing scnteuccs of tazccr aut! 
kisas, &c., is solely vested in the hakim. If, therefore, the master shoul<l exceed 
the limits of his !'ower of clwstisc111ent above stated, Ill' is lialJle to tazeer." Tazccr 
i-, in its lowest degree, the kiud of puuislunrnt inflicted upon the smalle,t mis
dcmcauors by tlJC m~1gistrate. 'Vhat the master may iutlict upon his slave is 
fOnJcthing- less than t!Je lowest degree of tazeer. 

TlJC pundits say, "Iu cases of disoiJetlience or fault committed !Jy the slave, 
tlJC master hns po11·cr to ucat his slave ,rith a thin stick, or to Lind him with a 
rope. And if he slwul<l consider the slave <lcscning- of severe pnnislnuent, liC 
mav pull bis hair, or expose him upon au ass." 

The tl1in stick rcmiuds me of the alleged right of u11 Engli,Junan to correct 
hic: 11ifc ':ith a sir~tilar inst~·nmcnt. It j,; tnw tktt the ig-not;tinious punishment 
last meut.wnetl ~nrg;ht l1_e kit sever~ly by some illllivi,Juab, Lut as a g;t·neral 
mctlwd of extorting profitable work fro111 a rduetant slave, it caniH'Hr have been 
~lftc·:tciou_s. If app_lic<l .'rith the frequency with which the cart-whip i; applied 
1~1 (_,corgra or Caruh_na, It wotild soou cease to ue any punislnncut at all. In what 
ltgltt, too, these JJUlliolnnents were looked upon Ly tlw lawgiver !Jim,;df, is mani
fcst from the following pas.sage uf J\lenu: "A wife, a sou, a slave (mistranslated 
'<'IT:tnt by Sir \~'ill.iam Jun_cs), anu a younger wlwle brother may Le corrected 
wlll'n they currmut faults, wJth a rope or the small shoot of a cane."-DigcBt, ii. 
p. ~21. 

The de,eription of pl'rsonfi among whom the slave is cnurncratctl ~!tows 
clc·arly the description uf puuisilll1L'llt to which he wa':i lialJ!c iu common with 
them. 

Fr.r CIIJJ(Jirn:ttiron of l j' I tl r ['ttl J J 1 ] · I3 J 'f' · ~1 J J 
. ~:c, tr·n·torc, 1 r~ ton Jt t_t_at savery rn _t·uga (I rnucct s avt·ry lw nut art !l,f.: \-ir:w I have c -

I I r I Iflljll'OJIC'l'_name wr 't.<ch a cuudttwu) has sulhtstctl for a:2:c.s witlwnt any ;oudt ,r·rt; t·:.t >U1 (; t JC u 

!Jir.•'"'' Ltw, 1 r<fcr ]"'"~cr IJcrno:;- Ycst~·tl 111 tl1c ma,ter as would cnaLic him to extort productive 
,,, ti" ''''"l·ibti'm iaiJOitr; :nH1 1 Ldte1·e t!tat tltc !JIJII'Cl' of parental corrtTtion wltit:!t Ire po~,;hscs, 
L; .\Jr. SutLul:llrJ, 1r!J:·n it JJ,,, I_HJt al_rc~uly lwo:n tak_cr_t from l~in_1 Ly judicial <li-.c:rctiun, may lw 
·:. :,i,_iJ '.'. i:JI)c: (t,UrJrl J j I tl I I I l 
'" ; 1 ,, .iJ'i"rJtk< 10 ta;er! mrn llln 111 H1ut a~ty rca lliJUry to r_r; mtere,t:-;. , o n.ut_lnc:w to '"Y 
'·''' 1: 11 ,.,:. 1l1at rt nwy li<Jt i>e conn•ntcut to lite maskr, Ill the goverument of Ius IHwsclwld, 

but 
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lJ\lt I .think tl.'at. tltc great lial,ility of f'uclt a power to run into cxcc.'s \\hen it is 
cxcn:tsctl ~tg:mt'~· :ulnlts, !llure tlt:m cuuntcrLalancc·s any good to the ma·ctcr "hiclt 
can n·sult from rt wlu11 confinccl withiu its legallirnib . 
. I have Lccn comidcrir_tg the propuscll law with reference only to those inllic

t!On3 lJy tlte ma-ter on Ius olave wluch !ta\'e the correction of tlJC slave for t1 1c·ir 
oLjcct. But a master has, hy the J\Ial'Ol!H:Llan law, a rio·ht of a diil"crcnt kiwl 
O\.cr hi' female f,lavc, of which the <~Lolition ought to b~ universally ant] ccr
tamly known. 1he answer of the muftccs, from which I have quoted aLo>c, i.s 
of ;,nch a naturr, where it touches this topic, as to be expre:;scll in Latin iusteau 
of English, in the translation from the original Persian. I ned not alluclc to it 
further than to remark, that in it is implied that the master may compel his 
fc:ttw.lc slave to !Je his concubine. Of course no court of justice \!Jl(]cr our 
GoYcrm11cnt \roulll lwlll such a law any ju;tification of an act of violence or a 
conroe of persecution : but I tltink, ncvcrthdcss, that it may be rcckonccl among 
the at!Yalltagcs of the proposcll law, that it will include a llistinct negation of SO 

wonotrou,; a ri~ht. 
I am not ;mare that there is any discrepancy between any lloctrinc of this 

l\Iinute aJl(l wltat my much estcemcll colleagues !.ave saill in Note (ll.) to tlte 
Putal Colle. 

The doctrine of my l\Iinute, which at first sight may appear at variance with 
tltcir vic,,·,, is tltat the master's power to correct his slave cannot with propriety 
J,c abo]i,hcll by an immelliatc, special anll isolatecl measure, unless the power is 
already so limitcll a:; to have no substantial value; because if the power hall a 
Htbstantial value, it mi~ltt be proper to accompany its abolition with other 
measures. It is true that my colleagues, when they sent up the Penal Code, diu 
not ~ay this; but I thiuk they have not saill anything that is inconsistent 
\\ith it. 

(signeu) C. II. Ca1!lerun. 

l\1INUTE by the Honourable A. Amos, Esq.; datcll 4 February lt>3!J. 

KKoWINU the anxiety of the Honourable Court of Directors to be furnished 
at the carlic't opportunity with all t!te informa~io!l 'd;ich has been coll~ctell 
upon tltc subject of ~lavery by the Law Connmsswn, I~ conscfluence o.f ~he 
recent directions of tlte Honourable Court, as a member of the Law CommtssiOn 
I ]Jcrr to lay before t!tc Council a copy of the examinations which have been taken 
purs~ant to such llircctions, anll to o.bserv? ~hat the subject continues to occupy 
the particular attention of the Law Comnnsswn. 

(signed) A. Amos. 

QUESTIONS. 

1. OF what place are you a native, and what districts are you principally acquainted with 
ffom residence therein? 

2. What arc the classes of domestic slaves, anJ 1rhat their conditions, according to your 

observation? 
3. 'Vhnt usually is the origin of domestic slavery? 
4. Are the sale anJ purchase of domestic slaves frequent amongst the Ilindoos or 

l\Iuslims? 
;,. Ily what means are recusant domestic slaves coerced? 

G. In what moues are domestic slaves usually workcJ? 
7. Docs agrcstic slavery obtain at any places withlwhlich you darclactquaitnlteJ ;,..,whaotf its! ::rs 

character, and what classes of people arc sue 1 o aves, an w 1a ts 1e Oll0 lll " 

servile state? 
n. Are a:.;restic slaves regarJcd as Louncl to the soil, daud may1tl~cy be st~lJ or remorccl at 

the pleasure of the master, aucl are such sales an rcmova s 1requcu . 

!l. Tu what moclrs arc they worked and cocrcc·d ? 
1 o. !.; manumission often practiscJ, and is it dcsireJ Ly the slave? 

I I. L; liJC oLtve cnlitlcJ to aC<jUiJc pwj>ctty fc•r his own use? 

F F 2 Jl .. ~ IC 
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12. Are domestic or ao-restic slaves married with observance of rites, and is it a duty of the· 
master to provide "tor the m~rriage of his male and female slaves; an~ when tha slave 
husband and wife belong to different masters, or when the husband IS free, by what 
rule is the ownership in their children regulated 1 

13. If a female slave be married to a freeman, or the slave of another person, has the hus· 
band any right to remove or retain his wife 1 

u. Can you mention any judicial decision or order~ by magistrates passed in regard to 
questions between master and slave? . 

15. What is the general character of the tr~at~ent of ~Ia ves, domestic and ngrestic, in 
. respect to diet, clothing, care and support m illness and old age 1 

16. Can the slave, infirm from old age or other cause, assert a right to support on his 
master? 

17. Does ill usage give the slave a legal right to emancipation? 
18. Are slaves often let out to hire, or mortgaged? 
19. What are the usual forms by which slaves are transferred 1 , 
20. Have any instances of transfe~ of slaves under eon~racts for hire. for· long or short. 

· periods, come under your notice; and under any cucumstances IS such a contract 
popularly con~idered as operating an absolute sale ? . 

2). Does the issue of a slave, the subject of such contract, become the property of the 
hirer? · ' . . ,' 

ADDITIONAL QU:ESTIONS. 

liAS the slave a righfto food, clothing ~nd shelter from the m~ter 1 !fwithhe!J, how do~s 
he obtain redress 1 Can he, under such cucumstances, transfer Ius serv1ces to another; or IS 

it good ground for emancipation 1 Is cruelty or hard usage ground for emancipation 1 lly · 
whom are the funeral expenses of a deceased slave defrayed 1 Is the master prohibited from 
requiring any particular service from his slave? any affecting caste 1 Concubinage? lias 
a slave a right to any portion of his time in which to work for himself? When a separated 
slave is called on to perform other services than to attend at marriages, festivals, &c., does 
he ever receive hire for such extra service 1 Have these separated slaves usually a spot_ 
of free land given them (nankar) for the erection of their houses? • 

Which is cheapest, the services of a male or female slave, or of a free ~ervant? What 
the expense of each 1 If dearer, wherein the advantage of slave service 1 Are male slavt•s 
ever retained merely for the purpose of retaining the females 1 Are female free servants for 
domestic work easily procurable 1 Are slaves frequently employed as confidential servants 
in the superintendence of household; or gomastahs, tehsildars, mooktears, &c. 1 

Can a person, becoming a slave for debt, or by selling himself, redeem himself by 
paying the principal debt, or with interest, or on repayment of the purchase-money 1 or 
can parents redeem their children, sold during distress, by repayment of the purchase-money. 
or with interest, or with expenses incurred 1 

Is slavery of Mahomedans confined to any particular class or classes of Mahomedans 1 
Do Mahomedans circumcise their Hindoo slaves 1 . · . 

Is there a?y kidnapping going on for the purposes of slave trading 1 if so, whence and by 
whom committed 1 . · . · 1 

What proportion do the slaves bear to the whole population 1 does not every respectabla 
Hindoo and Mahomedan family keep slaves according to their ability 1 · . . . : 

JJfarriages.-With whom is the marriage of a female slave generally contracted ; ever 
with a freeman 1 _Who defrays the expenses of the marriage 1 . . · . . 

If she is marned to a freeman, does sbe become free? if so, how is her master com~ 
pensated 1 1 · 

•If a f~male slave is ';"arried to the male ~lave of another, do they live together; does 
each contmue to serve h1s and her own master 1 If not, how is the master who loses his 
slave's services compensated 1 Does a male slave ever marry a free woman, &.c.? if so does . 
she become the slave of his master 1 Does one rerson, slave or freeman, ever marry s~veral 
slave women 1 Are you aware of the practice o " punwah shadee," "beakara," or "pun
wah Battur," professional bridegroom? 

Offspring.-To whom does the produce of the marriage of two slaves, different maste.rs, 
belong1 ' . 

To the master of the male or female slaves? or the male issue to the one, the female 
to the other 1 . 

Does it depend on which master pays the expenses of the marriage 1 
To whom the issue of a marriage between a female slave and a freeman 1 

Between 

• Are t~e daughters of female slaves usually married to freemen; and does the master, in such 
cases, rece1Ye a douceur for the bridegroom, called " Meneebanab," and thus relinquish all right 
onr bcr 1 
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No. V. nctwrr·n n male slave nnd a free woman? 
'!' I . .. · f " I ·I I 'I" I I 1 1 k · . o \\ t(JI1l, Ul c.~se o a . punwa 1 s I<H :c. as tIC Jca ara a n~l1t to cvc·ry ~~~LITtl:ltc 

dtdd? An.: the. female duldn:n l11'ce:;:.~anly slaves? or may they, un attaiHinn 11 r.t\_ 11 rity 
<~i:-:JlO:-;C of tl~cJ~lSl'lV('S t.o \\horn ~nJ how t1tcy y1lt'ase? On the m•rria~e ni'...,a 1ua\c <J~ 
female• ,Jan·, IS 1t P\1'1' stqllibtcd \Yith the master that the ofF;prin~ s!Ja!l nut \,o ,Ltvc,;! Is 
1t "'"~' stqndalctl at such marna!.!;''" that the parents shall Le at liuerty to sell or oli1cr 11 isc 
disptwe of their female issue to whom they like? 

Pol\·n:-; of a ~Lt.' i('r 
over l11::> ~;l.tvc. 

'l'mnsfc:s.-ls the tramJer of slaves Ly sale frequent; anti what the usual prices? Is it 
unla11 lui fur the master to sell (mort.~a~e or let) his slave beyontl a certain distance, i.e. 
the m·xt villa~c or pcrgmmah; or is his ri~ht unlimited in this respect? WoulJ it be con
sirlercJ hart!Jfhe soltl his slave to a rcsitlcnt of a distant zillah'! i\rc there any wlscripti 
fllrht£ who cannot be sold separate from the land? !\lay slaves, when unwillin; to go to 
the new purcha><·r, 'elect a purchaser of their own, anti can the master object to this; or 
may th<·y in such ca"'s purcha>e their freer! om? In rase of a sale, docs any property pos
"'"cd by the slave go to the new master, or remain with the old? 

Can married slaws be sold, so as to separate them, the husband from the wife? Can 
children be sold (or given away) so a~ to ocpamtc them from their parents before a certain 
age, and what a~e? Arc slaves soltl by auction in execution of decrees, or for_arrears of 
revenue or rent? 

:Mortgage and Leases.-Wbat are the conditions of mortgage, and as respects the chil
dren linng at tl1e time, or thereafter born? Are long leases frequent with llintloos and 
l\lahomedans? II ow many years? Why, case? What becomes of the children; docs it 
Lind them fur ever, or for a time 1 " lzaranamahs," " purmbhatten" (deer! of sale), who 
maintains the slave Juring mortgage 1 Suppose he dies or becomes disabled, how does 
that aflc·d the contract? 

i\re short leases practisctl? how long? at what rate? 

l'rostitutiun.-1\re 'ale or hire leases for this purpose lawful? 

Mocl< Marriages.-

!\ o. 
Date ,,f 

Examination. 

l ~s Dec. 1838 

2 28 Dec. 1838 

3 2 Jan. 1839 

4 2 Jan. t8 0D 

;, 12 .Tan. 1839 
li 15 Jan, 183'1 

7 tS Jan,1839 

8 22 Jan.1839 

- 25 Jan. 1839 

9 2!) Jan. 183!) 

LisT of Witnesses examined on Slavery. 

NAMES. 

Raj Govind Sen 

Tck Loll - -
Vydia Nath Misscr -

Ilamud nussool -
R. II. ~I ytton, esq. -
Dhurb Singh Das -

Ka;hce Nath Khan -

lly. Ricketts, csq. . 

Tek Loll - -
Ham Krishna Putnaik 

NATIVE COUNTRY. 

... - Pergunnah Sarael, 
village Chuntoor, Tip
perah. 
.... lkhar, village Fut
t£'hpoor, pcrgunnah Put
chroke. 
... - Tirhoot, pcrg !1 
Dharour. 

OCCUPATIO'S'. 

• - ~Iookhtear of the Rajah 
of Tipperah. 

-. ~lookhtenr in the Sudder 
Dewanny Adawlut, Cal 
cutta. 
- .. Puntlit of the Presi
dency Sudtlcr Dewanny 
Adawlut. 
Vakeel of ditto. - ... Behar district, Patna, 

pergunnah SanJa. 
- ~laf:istrate <>f Sylhet. 

... - Pergunnah Cuttrga, -- Ooriah l\Iissulkhana in 
northern Cuttock. the Prcoidency SuJdcr De-

- ... Village Satteen, per
gunnah Khatta Hajoha

wanny Atlawlut . 
... .. A n·cnt of the Ranees of 
the fate Hajah Uishcn 
N anth, of Natorc. hye. 

• .. - Commissioner of Rc .. 
venue nnJ Circuit, 1 !Jlh 
Di~·ision, Cuttack. 

Continuation of tl1e examination ot: 

-- Villnge llmmukhun. 
dapore, pergunnah Sa
rae!, near Poorcc, south
ern division. 

-. MooJ..htear in the Sudder 
Uoanl 
cuttJ. 

of ltcvcnue, Cal .. 

(signeJ) ], C. C. Sutlu:rlr11ul, 

Secretary, Indian Law Commission, 
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No. V. 
Powers of a Master 

orcr his Slave. 

SPECIAL REPORTS OF THE 

28th of December 1838. 

Raj Govind Se111 1\fookhtear of ~he Rajah of Tippera!.. 

I AM a native ofth~ pergun_na~ Sarail, ~illage Chuntoor, in Tipp~rah. . 
I am acquainted w1th the distncts of T•pperah, Sylhet, Mymensmg, Dacca, and Chitta-

gong. 
In these districts there are two classes of slaves, the kayet and chundal. 
The distinction between them is, that the kayat is pure, and the superior castes can 

receive water from him. The chundal is impure, and can only be employed in out-door 
work. . . 

A slave is either so by descent or by ~ale; a free person may be sold e1ther by both h1s 
· parents, or the survivor of them, or by ~1mself. . . 

A free person who has attained maJont:y cannot be sold _unless w1th his own consent. 
These sales offreemen only take pla~e m time of calamitY: . . . 
Sometimes the consideration for wh1ch a freeman sells lnmself IS mamage With a slave 

girl whom the master will not permit him to marry upon othe~ terms. · 
~ometimes free persons are sold by themselves or by the1r parenb to 1\lussulmans, and 

become l\1 us3ulmans. But no adult, even if already a slave, can be sold to a M ussulman 
without his own consent. 

Jf a kayet slave were converted to hlamism, he would become unfit for domestic use, l>ut 
would continue a slave, and might be employed out of doors by a Hindoo master. 

I am not aware that there is any importation of &laves for eale in the districts of which 
I speak; though sometimes people gomg to Assam buy slaves there, and bring them back 
witli. them. · _ . . . . 

The price of a young kayet woman varies from 40 rupees to 100; .that of a young man 
from 20 to 40. . . · 

The price of a young chundal woman varies from 10 to 20 rupees; that of a young 
chundal man is about the same. 1 

The cause of the high comparative value of the female among kayet slaves is, that she 
attends upon the ladies of the family. • · 

The price of a kayet female child.. is. from.. 20. to 30 ;. that of a male child from 10 to 25 
rupees. : 

That of a female chundal child is from seven to 10; that of a male child the same. 
There is in Sylhet a class of out-door slaves who are M ussulmans; I believe they are low 

caste people who have been converted, but have retained their servile state. · 
Slaves are very numerous in these districts; a family of respectability will frequently have 

from 10 to 2:-. families of tilaves, and there is no family of respectability, either l\lahomedan 
or Hindoo, that has not at least one family ofslaves. . . _ . . . · • 
--~should say one-fourth of the population are slaves. 

1\lany slaves are not required to do regular wprk for tl1eir masters, but only to attend at 
festivals. ' 

There is generally a reciprocal regard between master and slave, and the master treats 
his slave with more kindness and attention than his hired servant. 
· · · In general it is conside~:ed derogatory to sell a slave, but it is done when the owner is in 
distress. : . . 

It is customary on the marriage of a daughter to give one or two female slaves as her 
attendants. 

If a slave gives .offence, it.is usual to give him a slap or a blow with a shoe. 
I never heard of a case of manumission, but a master sometimes expels his vicious 

slave. ' 
· ·Slaves are married with the same ceremonies as free persons of the same class; and when 
the husband and wife belong to different masters, it is usual for the owner of the woman to 
give her to the man's master, receiving a present, which is always less than her value. , 

I_fthis kind C?f marriage.take place without the consent of tlie woman's master, the off-
sprmg are all hiS slaves. · - . , 

Some~imes female; s}aves. are married to persons whose profession it is to go 1about as 
~he chusb'ands of. sla!e~; these pe_rsons ar~ calle~ ,Byakara, and this kind of marriage is 
called Pun wah Shad1. The offspnng of th1s mamage are the slaves of the woman's master. 
The byakara is generally a slave, but receives to his own use what he earns ,as.!l bya
kara;. he ,comes to each of his wives about once in a month or two, and receives at each 
visit sustenance and a present; he receives at each marriage four or five rupees. 
· It is 'i10tusual to let slaves to hire.; but I have, heard that beyond the limits of the Com
pany'~ territories, in the hill. cOuntry . of Tipperall, Munnypore and Jintea, that custom 
~ft~ : . ' 

In a case which was decided in appeal, in the Nizamut Adawlut, in Ul37, certain slaves 
were restored to their owner; the name of the case is, "Photea and Others (the slaves) v. 
M usnud Ali, Zemindar of Sarail," whose agent l was. · 

A nephew of mine brought an action against a slave of his and two persons to whom the 
slave had clandestinely given his own daughters in marriage; the object of the suit was to 
recover the two female slaves; the suit was compromised. 

In another case, of which the circumstances were the same, ·the master got a decree ill 
the zillah court of Tipperah, and recovered his female slave. 

I have been I 8 years in Calcutta, and only know these cases from hearsay. 



IN])]AN LAW l:Oi\ll\1ISSI01H:r\S. 

2~th of December IC3~. 

'lck l.oll, lllookhtcar in the Sntldcr Dcwanny Adawlut, Calculla. 

I WAs Lorn in Behar, in tlrc villa;c of Futtdrporc, purccunnah Putchrokc. 
I ::m ~ 1 C<jltaint<·ll \nth that cli:-;trict, and the adjoinin~ Jistricts. 

. Oil1111duo ,]"'"'.then; arc two cla,scs ;_in llchar, the kulmr antl the Jhanuk, whiclr i' 

.d.·o '.died Ju.,\\Ur ],un~u; these are both mhelll<tblc, nntl are transfera],]e hy sale. lly the 
local •·u,lt>III uf lkhar, free person>, whether inf:urt or adult, of these two classes, may Lc 
:--old, !Jy tlH._'Jr JUatC'mal uncle~ or mat<.:rnal granJmothcrs, nut Uy their pan~nts. 

!'\ 0 
""'' \1 uultl huy a free person of these cineses, unless the matcrml grandnrotlrer or 

m 't < '"" l uncle were ]>rest ·n t at the del rvcrv and conscntin "· 
·1·1 I ;• " , . rc mot rt·r has n veto upon the sale, Lut not the bthcr. 
~ l11· malt·mal e,rantlnwther has the prior right to .,;ell • 

• ~he l,c·IJr~ tlcaJ, or permanently abH:nt, then the maternal uncle. 
l,l"·'e"rlcs lake place nut only in times of calamity, Lut at all limes. 
''"" ~rckn·~ rs ''"~ J..rnt! of these sales, winch takes place when the suLjcct of lite sale is 

al>ocnt from Ins famrly, and cannot Lc ;,;ot at. 
:nrc n•ll>cnt of tire suLject is ']Uite immaterial, and is not asked, 
ll11• pnce rs lower when the sale is bun vickrec on account of the risk the Luycr runs of 

n<1t ~<·ttin~ po:-;~t:-;siun of the JH.:rson sold. 
1 

II a ]"'' '"" thus suit! were to refuse compliance, the buyer woultl coerce him, and I should 
tlunk the ""'gr.,trale would supj1ort the Luycr in doin;; so. 

I do not l.uow any case of t 1c kind, of my own knowlctlgc, but I have heard of such 
C'a<.:<·s. 

Tire kuhar and juswur kurmi sometimes sell themselves to their cretlitors, or for the 
J>llrp»c uf payiup; their crctliturs with the price. 

Tlit·>c >ales take place not only to llintloos but also to l\Iussulmans, or other persons. 
'rlll'n a l\lt"sulman is the Luyer, and makes a convert of the slave, the sbvc JS callct! 

i\J,.,Ilah Zadah. 
I have k11u\\ll ;\lu5'ulmnns Luy olaYcs brought from other districts; hut a Hint!oo woultl 

11ut do Hl, because he would not be sure of the slaves' caste, ant! would fear pollution. The 
slaves thus Lroughl fi·01n other districts are ~enerally children. 

llcsitlcs those who have thus Lccome slaves from fi'ecmcn, there arc many who arc slaves 
I,y dt•scc·nt; these have all descended from persons belonging; to the kuhar or juswur kurmi, 
and 11lro have Lcen soltlm the manner descnbcd. 

In c·a,c of 'carcity or famine other castes sometimes give up their chilt!rcn to be brought 
up Ly per,ons in good circumstances; but no price is given, and the chilt!rcn are not slaves, 
tlruugh they perform services in the house. 

:Sale,; uf frl'e persons, as above t!cscribetl, are very common, and so are sales of persons 
:drt•ady in 'la\'l'ry. . 

The uuly t!illcrcnce Lctwcen the kuhar and the juswur kurmi is, that the former Lcmg 
of in fcriur caste carry palau'] uins, wlrich the latter t!o not; with this exception, they arc 
l,oth cmpluyct! in the same menial ulllees aud in agriculture. . 

The price ,,f slavrs of cour'e varies much accurtlm.~ to circumstances; Lut the p1~tee of a 
youu~ li:lllale may be from bO to 125 rupees; awl that of a young male ~bout a t1Hnl1ess. 
The "'""e uf the dillercnce is, that the girl may have chiltlren, which wrll belong to her 
UWIJCf, 

Children of from six to eight sell for li'om 10 to 1.'> rupees, the price of females exccctling 
that of males iu about the same proportion as a Love. . 

Tire p<'rgunnah of l'utchrol.c contains about a bkh of people; I should thm~ the propor
tion of slaves is a Lout one-eighth; pruLably the same proportwn may prevail Ill lire rest of 
the zillah. 

If a slave will not work, he is coerced by threats, Ly flogging, ant! Ly slopping his 
ratiOilS. 

The usual character of slaves is obcJient, but sometimes slaves arc refi·actory. 
In agricultural laLuurs ~lave~ arc generally mixed with ti·cc laLul~rcrs, anJ. no greater 

'lu:wlity of labour is cxactcu from them; bvth work the whole day, mtlr short rntcrvals for 
rcliTsiiilJCil t. 

2t1 uf January Hl30. 

Va!Jdia Nath fllissur, l'undit of the Sudder Dewanuy Adnwlut, Calcutta. 

I A" a uativc e>f pcrguunah Dhar, our zillah Tidwot. 
I :au 11dl "'''luaintc·tl with that zillah, aut! have some knowledge of the adjoinin; 

1!1:--triets of 8arun all(J Poorncah. 
'l'lte shnt·s iu Tirhoot are all kyburts, Lut they arc subdivitled into kyLurts proper, 

dh:llltd,;:, nmut and kurn11. · 
l~ )' lJurt, in c·ummon parlallce, is pronounced kcrot. 
1\lauy people uftlrc"e castes, ho11cvcr, arc free. 
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. SPECIAL REPORTS OF THE 
No. V. 

Powers ofal\Iaster The origin of all this slavery must be traced to self-sale, or self-gift. I arrived at this 
over his Slave. conclusion by comparin!' the actual state of things with the doctnne of the ~hasters. 

Dy the llindoo law a Brahmin cannot be a slave to anybody; a khetrye, or byse, 
millht be, but I never heard of any that were. . · 

The sla,·es of the several classes mentioned are nearly the same in regard to punty, and 
are employed indifferently in in-door and out-door wo"rk. . 

There are no slave castes in my own country, nor docs the llindoo law recognise slavery 
as incident to caste. 

l\lany of the slaves of great families are settled on the estates, and are not required 
to perform any service except attending at ceremonies, and defending their master in ca:;e of 
need; they pay rent, but. less than is paid by free persons; they have,,however, no rio-~t to 
any part of the produce of the land, nor to any property as agamst thetr master; and tf he 
is atwry with them, he sometimes takes everything from them. 
Th~ rajah of Durbhunga has a great many slaves; many free people of the castes 

specified are in the habit of applying to be put on his list of slaves; their object is to obtain 
the offices of gomastahs and tebsildars. 

I know of no text of Ilindoo law which gives the slave a right to sustenance from his 
master, but all masters do maintain their old and infirm slaves; and I think, as this is the 
established custom, a court of justice would decree maintenance to a slave if it were 
refused; but I know no case in which the question has been brought before a court; indeed 
slaves are generally more favoured than other servants. 

The practice of self-sale is now frequent ; the. transaction is recorded by an instrument 
called param bhatarak; the price in these cases is the absolute property of the slave, and 
descends to his heirs, which ts also the case witb all property of which the slave may have 
been possessed previous to the sale. . 

1'he sale of free children by their parents only takes place in cases of great distress, and 
, would be invalid in other circumstances by Hindoo law; only the castes above mentioned 
sell themselves or their children. 
. l\Iy paternal grandfather died, leaving five sons; they divided the property, and among 
. other things eight families of slaves. One of my uncles died, and hts slaves fearing that 
they would be shared among the other brothers, and that their families would thus be 
se1•arated, fled away to Dahampore, in Purneah, which is on the estate of the durbhunga 
rajah; my eldest uncle, the head of the family, went after them to induce them to retum; 
they agreed to do so, but the head ofthe family dying at that time, they did not come back. 
The death of this uncle took place about 30 years ago, and since that time my other uncles, 
,my father and my elder brother have written occasionally to the rajah's manager to claim 
the slaves; we have sent messages, and . they answer, "We will come." \Ve have never 
sued for them, because it would be expensive if the courts do not favour the claims of 
masters to slaves; and another difficulty exists in this, that we are a numerous body of 
kinsmen, having a joint undivided claim on several families of slaves. 

Those of the slaves who have acquired no property, say they are ready to return, but 
those who have made acquisitions refuse. . 

It would be considered disrespectable in us to take the acquisitions of these slaves, which 
by law belong to us. . . · . · . 

I am one of an undivided family of four brotljers; we have in our household 13 slaves, 
three who descended to us, and 10 whom we bought; besides these, and besides those 

.above mentioned who went away to Derham pore, there are two families consisting together 
of 10 or 12 individuals, who belong to us, my aunt and my sister; they are settled on another 
part of the durbhunga rajah's estate, but they come to us whenever they are summoned to 
atteud at festivals; we do not support them. : . · . 

'fhe chastisement of a slave ought to be the same as that of a son, that ·is, by the half 
rattan, or by tying him up by the hands. But it may be inferred from the power which 
the Shasters recognise in the master to exact work, that he may p·unisb the slave who 
refuses to work, and it is the duty of the ruling power to make the master and slave both 
perform their duties. One of our slaves ran away, and my brother applied to the 
magistrate to have him restored ; this took place about 20 years ago ; the maQ'lstrate issued 
orders to the darogahs, but the slave escaped into the Nepaul territory. The slave after
wards, on hearing that 1 was established in Calcutta, came and joined my household; my 
brother then wrote to me to inform ine of his havin"' run away, and to bea me to turn him 
away, but I kept him notwithstanding. "' 

0 

I do not know any case of manumission, but I have heard of manumissions where the 
slave had done something with which the master was mueh pleased. When a slave saves 
his master's life, he is ipso facto manumitted, according to the Hindoo law, and in such case 
the slave is entitled to share in the master's property as a son. · 

Slaves ~re emr:Ioyed getlerally in menial offices, with th~ exception of cookery, which 
would be 1mpure 1f performed by a slave. Poor persons who have no slaves hire persons to 
do such work, but slaves are preferred by those who can afford to purchase them, because 
slaves have permanent attachment to the family. · 

In genera!, ~ think it is more ~conomical to be s~rved by slaves than by hired servants. 
A master ts m general more d1sposed to favour hts slave than a hired labourer, from whom 

he generally exacts the full measure of work. 
A severe master might oppress his slave in a way which a hired servant of the same caste 

would not submit to. 
The slave has no right to any portion of his time. 

A slave 
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A slave who does not work regularly for his master but is only call d 
festivals, or to do other occasional service, receives w'hen 80 called u e

00

11fh0 to attend at 
as a freeman, and wages, b~t not so high as those of a freeman. P e same rattans 
. No absolute s~av«: has a rtght to purchase his freedom, but sometimes there is as· . 

tton for redemptiOn m the contract of self-sale, or of the sale of a child. ttpula-
I have neve.r he~rd of a class of slaves called Moollah Zada. The Hindoo sla f l\' 

sulmans remam Hmdoos. ves o •us-

Dy the Sbaste~s, property in slaves (or. bipeds, as the_y are called) is treated with the 
same respect a~ 1mmovab)e p~operty, a~d IS transferred w1th equal formality, conse uentl 
no one buys Without fullmqmry; and 10 the conveyance all the particulars are req dd 
\Vhrn a slave is bou~ht of a stranger it is usual to require that some known person coh ld 
become surety that tne seller has a right to s~ll. 8 ou 

Perhaps o~e ?r two-sixteenths of the whole population of these districts are slave~; but 
the great maJonty of the ~hyburt caste are slaves. Almost all respectable families have 
slaves, even t~ose who are 1n a state of decay. 
. The same ntes ar~ ob~erved at t~e marriage of slaves as of other sudras; and the master 
IS under a moral obltgabon to pronde for the marriage of his slaves as of his children. The 
·parents of a young sfave are. consulted as to the choice of a bride or bridegroom. llle,.iti-
mate children of a slave woman. are slaves of the woman's master. o 

When two slaves .of different mast~rs intermarry, there is usually a stipulation between the 
·two ma~ters respectmg the ownersb1p of the ,chtldren ; where there is no stipulation the 
·male chtldren follow the father, the females the mother. . 
· ·There is. frequently a special stipulation respecting the ownership of the ·children 
depending upon the expenses of the marriage bemg all paid by one party, or some such 
cause. · · '· · .. ~.. , 

. , If a free person of either sex marry a slave, without stipulating for freedom with the 
m~ster, such person becomes a sl~ve; but ~f such person stipulates for freedom, then the 

· chtldrcn are slaves or free accordmg to the1r sex. I am statmg the law as laid down in 
the Shasters, but I have beard that the practice is conformable to it, though I do not know 

~ any case of my own knowledge.: ;_ . . · . · · 
1 • If a male slave marry. the slave of another master. without his consent, such slave may, 
:nevertheless, have access to his wife, but so as not to interfere with her service more than 
conjugal rights necessarily require. . 

. The practice of the punwah shadee is known in the districts of which I speak. 
; . Tht' sale of slaves is very common, but it is becoming less so, .because the leaning of 
the courts against slavery deters people from purchasing. The probability that the courts 
. will not entorce the rights of the master, luis caused the price of slaves to fall consi-
.derably. . •.. . . · . , , · . . . , · · 

The present average price of a young girl is now from 21> to 40 rupees, and it used to be 
Jrom 60 to 60 rupees .. The price of a young male of 18 to 20 is from 16 to 20 rupees, and 
was from 30 to 49 rupees. 

It would be considered oppressive to sell a slave so a~ to place him beyond the reach 
of communication with people of his own class, or to separatt' families. The courts ought 
to interfere to prevent such sales. . · · · 

. There are no slave! adscript to the soil. 
I know no instance' in which slaves have been sold in execution of a decree, or for arrears 

of revenue or rent · but I see nothin.,. illegal in such a proceeding. · 
, . I am not aware 'that slaves are ev~r hired out, but the interest of a debt is sometimes paid 
by the servi~es ~f a slave, the _above remaining in the possession of the debtor, who con-
tinues to mamtam the slave. ' . . . • · . . · · . 

. The mortgage of .slaves is legal, but not much practised, not bemg convemen~. · 
If a mortgaged .slave die, the Jo~s falls upon the. mort.,.ager, and he must prov1de another 

slave; but .iftbe.death.be .occas1oned by the fault of the mortgagee, then the loss falls 
upon him. , . . : . 

Sale for the purpose of prostitution is of course illegal, because a prostitute necessarily 
loses caste. · I • 1 

. I ;'1, 

2d of January 1839. 

' · · · Hamid Rupool, Vakeel' of the Sudder Dewa~ny Adawlut, 'Cal~utta. 
I AM a native of Behar, district ?f Patna, pergu~nah Sanda. 
I am acquainted with other distncts of Behar, VIZ.: Ramghur, Behar Proper, Sh~babad,. 

and 'l'irhoot. · · · · · d k. · h · k. h ' · · 11 
There are two classes of Hindoo slaves, kabar an urm1; t e a. ar are prmc!pa y 

domestic slaves; many of the kurmi have separat~d themselves from thetr _masters, owmg !o 
the decay of the master's family, and have estabh~hed tbems~lves as cultivators upon the1r 
own account. The right of the master to these slaves remams, nevertheless, and may be 
asserted. . · · : · · · · . . 

The slave generally returns to service when requ~red; 1f he refuses, .and a breach of the 
peace arises, and the case comes before the magtstrate, he would, 1f he had _no doubt 
about the slavery, pass an order for ~he d~livery o~ the slaye to the master; 1f he had 
~ubt, he would tell the master to bnng Ius actwn m the CIV~ court. · I do not know any 
l~>~ce of this of my own knowledge, but I have heard of such mstances. 

585. G 0 I remember 
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Ji,lll'"· 
The ~;tl~ ld. I 1 ~:..:h-c:"t~tc children i~ tlllt cnn--idLTt'd \altd in l.l\r, and I h,t\C ht·;trtl. tlL.tllhc 

purd1a-t.:·r'- Ll ~u~·h .chil~,_\n n, in the ~1cat ftmitif', rctunit'Ll tl1e diiltln.:n \\\it'll they dt-.Cu\ t'lnl 
tlut tlwv "ere ufl11:,:h c:Jste. . 

lh- :--t; lL t .0Iaho 11~('dan Lnr lltl uiH~ can he a ~Ltw~ I Hit a Caf'tr Ltl.cn 111 J,.t.ttl•·; 111.1l l1y 

JlL'}ll.LLtr t\'Ct'~llitiun tl1c ~air Lif a .:\lahtniied,tn cltilll uf ~he_ b!Julll'III~· cl.t-....,·~:"' h l,'t,'i"lllll!t··l. 
Tl 1c Ll\\ is C\ <ukJ lJY framiu~ tltc dLTd a" a ('(Ill tract of l11rt' f,,r a lun~ ptTllnl. !Itt' :-.unc 
form is u:-cd in the ;;llc of a~ llindtlO, fur in l~t·h:.u tilt• ~Ialwmcdan f;nm..; of l'Otllr,t~'t :1wl 
CUll\"C\':111CC lJ:1re llt'Cll g'l'lWralJ~' 8dupkd. , . 

TJ1e u:·:-:.prin~ of a l;cr:--nn thu~ ~ulll is free. ~.Iy ~t.uHif.ltltu· buu..:,ht a lcm tit• knl~ tr Hl 
tl1i~ lllJ.mH:r; ~he rcmaiucJ in our Ltmily a:-; a ~Lne tdl ht·r dc,1th, L11t \\e h.l\L' WJ 11_:,:1t 
to l1cr tJ,iJdrcn. They die! ><:nice in our Cuuily and \\ere '"i'[llHlnl i>y us, IJut tile')' al'<! 
free. 

I haYc never known a contnct of this ~ort in\\ lti('h anv llll'lllion \\'a" 1uade of fttltlrt~ 
ol;·~prin;;, Uut I lta\e known c:a--c~ in \Yhich men haYC ~~~Ill L(J.th tltcm..;chl·-:; <lltd thl'ir t\i-.tiu~ 
on'prin:; Ly the same deed. . . . . . , , 

ll>a\c lll'\Tr heard ol any 1mpmlat1Un o( stares mto Zillah Lchar ur l utm, all•.IJ'c"I,Jc do 
nut Luv l:-laYc:-; fi·om uuknu\Yn pcr..:.ons. 

If a ... ~}aye rcfu:3cs to \Hnk, the ma::.ler <:orrcds him with a ~lap ou tit(' f.tcc or a r.ltt~ltl; if 
the sL:ne i' incnrri~iLly ob:-,tinate or \icious, he is tur11cd away. Thi.;, rarely h:qlpt·u~. 
Slave~ llETfurm ntclltal OJiic:cs in tl1c lwu~c. i11cludiu; cookcry, \VhC'n tlic wa-..lcr i:-; a .\lalw-
medan. SlaYcs arc also employed in n:;rieulture. . . 

l\lanumi:--:-.iun is rare, and 11ot ~cncrally dc:-ircll by the f. lave; but 1t ~omcti!IH'..; ltc1ppc!H 
tilot a master, ant1cipatin;, from tile evil J"l"''itiun uf his cilildrcn, tilat they mil maltreat 
the ~laves, Dt(lnumib buch uf tlicm as he has a n·~·;,uJ fur. 

Tile slaws of c:,rcat p<>ople flwiucntly appear to pos,ess property, Lut I suppo,e in h-.. , 1t 
'' the prupnty of the master. l know of no case in which the ri~ht to !'uch propnl •: I • '' 
Lt·en oi~puteU Let ween ma:;:tcr and :-:.lave. 

A ma~l~r h:..ts no right to C}~act fru1n his ~lave ol1iccs which arc uusuiLtLlc tu l1i . ..; c.t-,tc, 
and I l'rr·smue the sla\e would l>e protected in rcfusin:; to perform such ulliccs. 

111e l\l~tlwmcJan ma:-,tcr l1as a rigltt to exact tltc embra<:es of hi.~ f~malc uum:trricd ~lave 
of the ~atuc religion, Lut IH1t of a lliudoo ~L1ve. 

If a slave so subjected to the embraces uf her master has a child by him slw is calk,! 
unnd 11 ould (the motiler of otl,prin:;), and Lecomcs li·ee. The olfsprin:; i1ilrerit as lc:;itimatc 
clulurcn. 

!'Lncs are not eutitled to auy tinw. to 1\'ork fur themselves. 
A slarc 11ilo i.s "'J>aroted fi·om !Jis ·master is entitled to food and dotlrin~· if called upon 

fur suwe occa~iun:.tl1-cn-ic<:, a11d he al..;o conmiOJJly receives a pre~cnt. 
I tl1ink upon an an:ra~e that tl\(_~re i~ SOIIIC economy, and cc.:rtainly some com{;nt in 

bein; ocrn·J Ly shnc, ruther than li·cc people, particularly Lmalc slaves. In the cuuntry 
lun~dc fi-ce ~crnmts are llt1t to IJI' }H·ocurcd. Both Htalcs and fl·malc~ of tltc lower cb .. ;~cs 
tl_~iiJk it dcru~·at()IY to tbcm to take lllcnial sc'l'vic:e, and to the fctualc:s iu particu!Cir it i:; 
UlSiC·pula Lie. 

Slans arc li-ertucntly employed in uflices of trust; they arc generally more tru.,lcd than 
free ~c:rv;__tnb. 

A "'"" "lro h"s H,!J h;m,elf into sla\cry has uo rioht to redeem hiu~>clf without his 
' 0 

llJ<t ... ter s c:unslnt. 
Cior has tile rnrcnt of a child which ha:; Lecll sold any ri~lrt to redeem the child. 
SyuJs•· a>rrl ''"''kl», ami t'ataus aud maL•b'i" arc :he ouly Malwmcda11s who eanuot lie 

"la\t·s ~~cculdill:.2,. tu the cu:-,tUtll <Jf tl1c <:uuntry. 
~\ ~bLoll.l'dau ll!a~tc-r CJui;]uys a llit,Juu ~lave iu out-door \\ork, and doc.s not iltLcd~.'re 

,., 1th l)i-:. rdi~ i()11. 

'1 he l'rr,pr;ttitJII f~f f-Lnc~ in the aLo~c Ui~tricts may }Jcrhnps be about fn'C pt:r cent . 
.:\II rl':-]'r-·cL.tLir.! fanHLc.-.;, \\'IJetiH_·r llinduo <•r ~lalJOnH!Jau, have ~lave . .;. 
It rarely!"'[']'""" ll1at a II111Juo slave j,; cunvcrte•I a11d Lccomc.,; lllOII.t zaJa; I llC\'Cl' 

..., .\\' Ollf'. 

'J !H_~ :<ll1lC rite_-.; <Jf' l!lttrria'..!C <l['(' ub~crvcd amoll~ slave.; as amou~ fi·cc me11, whdhl.'r Ilinduo 
()J' -~\LtlFJIJJCdau, <wd it i-.; tlH~. Ut1ty uf the tnastcr tu provide a. ~pousc l~H' !ti:-;; sla\T, and to 
f1;1y tl1c L\j,UL-.t'-; ul tl1e Ju:u'J'J,('~e. 

it Tlw Jl:-..(l'IItLtlJt" t.!. tl1<· p1opLn, <HHl liH• Uc:::.f'l'lHLl!lh of Lis compaHions, 
t Dc~"u·IH.Ltlth td !J<'!HJis \'.bo baH: ru:Li\o<.:J ti~ks from tlH..: ~ovcr<.:igrJS, 

In 



Ill!]/(' ;oh-1 loCI; (of' . 1 
·'II)' ~JJ(_'CJ;t :•:-_;n'ClllC'Ilt 1hc~ l!Ja:...:tcr ()I' tlH: f"clll',L1e 

c.JL-jniw .. :,. .'-bn· i;; t'l11itkd to tl 1r· \'. · 

~o a I:-(), if the lltl~·..lJ;uHl i~ n l'r('e lll'lll 'ltH!tJ 11 .1o 1 . · 1 
I · , . . c ' • '· >r no ~pc·c·w rJ~;r('c· 1 nc· 11 t. 

t h 11ut tt"n.Jlto 1uo~\...c ~jWl'lal <l"rtTllH·uts a~ t tl , J't ·1 t' · f 1 ,. · 
I . , I .. I I'. f' .- . . :; o tC c l':i II Jll ton u l IC uk...,J'fll\'/ 

l.l \I I IC d_l< <J ._1 i'I'C \\'li!ll;lll l!l:IIT)'lll~.!; a ~Ja\C. =· 

1
[1;_11111 ·'"JH·;d,tll~· cd the' ,<:,]av(':-; eli' ~lu:-- . ...;ultttall rn:t'-b:r.-= \\'ltethcr such 'hn;s t.e t\1 

(1}" !Ill I)(J-i, ' '· < ' U ~ Ll <ult,l,l\h 

I 
'11111('1 '","11Ja_IJ.d {,f_ :It 'llaYcl· \\'uman ha~ Ito I·ight to remove his wife frolll her ma~.tc~r\ l!(lt> 

I< I I ' ill It' L"J 1'1JlJ1 Cl to \an~ :tl'('(•<:.:.<.; to 1HT. 1'-

!"--h\c·~ <tn! ~c·IJc·r;tlly \\c·ll tn·alL·d; the <Jid aml infirm arc rnlitlc<l bv law awl 'n.:.:.tiC". t1 
'- 11 }

1\'(1 1 t :lll(l fllre. I h:-n·c IH·\Tl' ll('ard of' this rioht Lf'iiJn· enforced },y ''I'"[Jll'c·ttl·,,· 11 t J . ,c.: t' (' It · t 1 1 - . :-, ....., • • (J a C<Jilr 
. -" ~~( ) 

0 a !-- ave < uc . ...; not. ('l!!Jtlc lnm to ('manc:ipatiun, lJut the mar··istr~Ltc uu" l1t i 
Jn1,t:IIt H· _to pn·,:t·IJt autl to puilt."dl 1t. 0 o 0 

11 11
' "ltl,J,nldlll~ of '"!'['Ott, or the inaui1ity to nivc it would authorize the ma,c.;i;tralt: to 

~ct lilt' :-olav<~ fret·. e. ' _, 

} l "th"u~ht .Ji,H·JHtlablc to,"'.\ 'la"':'> but not to buy . 
. J\,. J•lll'c t,f a ll~tllbo ,Jarc g1rl1S from :lo to 100 rupee~; that of a voun~ male hom 

~.j til !(), J 0 

It. j.., ll<~t thnal to ~<·II ~larC's to purcha:-;rrs livin6· at a great Ji.stance, nor to separ;1tc 
L1111o!l( .;, 

,\cc•d·cli.i,~ to li" 1 ~C a ,Javc obout to Ue sold is aJlowedto objPct to the purchaser, am! to 
<_1 1 rJ<,~<· any utlwr '' lw. h wdllllg- tu pax the pnc.:r, and the master ought to give the sbvc 
1llllt: Ill ~lldt ca.--e to hud a purd1ascr; 1f, ho\vevcr, the slave cannot find one, the transactioll 
)1111'"'-t Jii.(J('('{'tl. 

lld"'"' of11o dacs of,Jares "ho arc au.<cript to the soiL 
It h 111,t the CtL'--tom to !--c1l ~laves in exu:ution of decrees, or for arrears of rent anJ revenue. 
'l,lH· }lractice nf let~ in~ ~L~n·~ to hi_rr, or 1~1ort~a~ing them, does ~lOt .occur in lilY country. 
1 IHClln·:-..~L·~ ~~nll<"tllllC~ ~1Ju;1p children for the purpn~e of pro:-tltutlon. 
It \\ou1d lw d1';,:raccfulm a i\Ialwmctlan master to sell a ~trl fur that purpose; it is abo 

Ct,Jdr;\1)' to ~LlliUilled,llllaW. 

12th of January IB3!l. 

R. II. Mytton, Esq., l\1 a:;;istrate of Sylhct. 

l w ,, s three )'cars in Sylhct as ma~istratc and collector. 
Sylht is nuder ryotwarry scllletuent, and every meerassdar has m his fam1ly one, two 

<>r tllll'e :--la\·<·s. 
It i,; <·nnsi,Jercd as a ma1k nf distinction to possess slaves, and a man's slave is the last 

thin~ lw will >l'll. 
'll1e Il\1111 Lcr of rcgi .... tcrrJ mecras~n<.lars is a lac an<l a quarter; but amonc:st them arc 

lll:lny UJHlt·r-purcha~<·r~ \\ ho arc of nn inferior rank and station, and do not pos.-.,c~s slaves, 
tll<Jll~ll tlH.-y ('all tbcnJsclvcs mrera:.;sadars. 

I c;tll!Jut ~ay what is the numLcr of regi:-;tercd mcern8sndaJ·s; fur the~c reasons it i.'-> 

<'Xlrt·lllcly diHic~ult to c~timnte with auy nccuracy the numLcr CJfslavcs. 
It i.-.; nut eomnwu to ~ell a slave ngaiust l1is own col!~cnt, nor to sell one to a person 

rn-iding· at a great Ji.o.;talicl?. 
Culllplaints !tare 'OlliCtimes \wen made to me uy mothers that their master was auout to 

odl tlu·ir infant children, so as to separate them; I mean ehiltlrcn of an ng·c to rc~uire 
parental c:ue. In F;uch ca~cs I have interfered to pre,·ent the master from doiug- so. I liave 
never fuund it nccc"ary to do more tl1an issue an order. I doubt \vhcther it would be !e:;al 
to cnfl>ITl~ r:;uch nn onJcr Ly punishment. 

I 11eH:r recollect a c:a~t of the ~cpa ration of husband and wifC com in~ before me. 
The greater part of the whole population is 1\Iussulman, and so is the greater part of tl1c 

~lave pupulation. 
I nc\cr heard the term moolazada. 
A gT<'at lliaJIY llinJoo ma:-;tcts have l\Im~.sulmnn ~hnes, but very few I\Iussulman ma~tcrs 

!1arc II imloo slaves. 
Tlw :~:I cater part of the poorer cln~:-;es is l\-I u~sulman, and it is of cour~c these cL~~scs who 

"·ll 1 lum,dve> ami tl1cir children in times of scarcity. They do nut object to ocll1tt:; thcm
::-r-1 \"C·s to 1 I indoo ma~;ters. 

Tl1c cla1e population is principally employed in agriculture. 
TllC ('\lHdititll\ of' :-.la\·cs diflt.·rs very little hom that of fret·nwn of the same da~~. 
I IJC\'l'l' )lt'ard uf' uny .•·dan·.-j "hn a;·e wlscript glel)(c, ' 
f 11('\TJ' l.t·;lr<l of a Ca~e of mallllllli:-:sion, 

Hy L1w, l l1di('VC', the llla~tcr i:-; entitkJ to nil the blaves' l·arniug;s, Lnt_ i~ practice lt i . ..; 
\'l'l.V l'(Jllilll()ll r(lr ~laves to po:-;-;(:>:-,_...; propc!ty. :SulllC are LuJ_lundauzc.-i l'CCC!VIllg· government 

}J;Iy to l heir 0\1 tl u:-:,c; su111C arc huldt•Js c,f land:-; tllldcr t\LC'li' lll:t~t('r,.; and Jl'-lY n~nt. 
'fbt· 11 1 a~tcr ('(Ill by Llw colliJH.'l lti ..... f'cntalc ~Lt\·e to lll<HIY a~ai_u:-.t !JL'r l'oll:-:_c·ut; inrll'cr.l 

IHJliL :--hn· :ttld f'1ce <:hildrcu are ~cuually JH<.Hrinl at an nt;c at wluch they are Jnc.p;J.Llc of 
[-2,1\ 111~ < (_, 11 scnt.. 
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rL'lll,tL .. ~ :--bn·s ;HC frequently m~Hri~..·~l t~..> llll'll \\ hn~c_prof'es~ion it is tu. ~cJ a Lout a~ tl_H': 
hu~h:nlll::: of :::lave~. Ttw ol1ject of tlus arran~·cnH'Ilt ts, that the slare g11·l may rcmam tn 
lttT ma~tcr's hou:::.e, tllld that ~~11 h~..·r t.:hiklrcn tn.ty lJclung· to him. . . . 

Thc:::.e itincr.1nt hn~bauds n.·ccin~ a present at the llL.llTI;lgt', aml they are JnamL.lHJcJ, \\'lule 
,·i-:-itin;; their \rirc~, by the lllil..:.tcr. . . • . . , . 

The m;!~trr is lkHllld Ly hw to m;lmtam l11s ol.'-l (l~· lllfinn ~Ln·r, and the g-cHcrJ.l kd111~ 
\IOU!,! Le str<>n~ly n~;)ilbl the nrskc't of that ol·hsatwn. I have ne\Cr IJL'l'll calkJ npuntu 
enfllH'e it as a n~-;1~-i~tl·aLL'. 

I thick !hell· is"no illlpnrtatiou uf ,JoH·s into Sylhet, nor clu I think thl'r<' is any cxpurta
tJ~..m tu i~)rei;n countries; Lut rerla_inly, anJ particularly Ill years uf scarctty, tlJLTC 1-; some 
c:xporl1tiou into ti1c adjoiniu:; distncts. . . . . 

!think it \Youl<l not ue CX]wdient to prcH'nt tlu,;, """much a-; to allcrule tlhtrcss. . 
I do nvt think Ticc:;uLltiun Ill. of IU:3~ appbcablc to sucb """''• Lccaus<' thts H Hut 

importiu~: from one prOrincc tv another, antl Leca\l:'t,'r HilLier the c~rcun~~taJICe<; unJer \villch 
it takes place, it cannot, I think, be called rrmo\"al f<~r purpu,;cs uf traf11c.. . 

There i~ al~o a practice of inrci;lin~ ~la_,-c~, pntu·_Ipally wu~11~1~ aud _t:bt_ldrcn, away f1o~n 
their ma~tcr~, carrying them away and !'cl\Jn;; them. 111 _tl~e ad.J~HIIIII~ dhtnl't:.;, e.-.ptTJ.dly· Ill 

the pcr~unnah uf llnckrampore, ncar Dacca, winch IS mhalHtcd uy rt'spectabk """'u'"• 
Drahmins and 1\.;n·its, amon~st whom there h a great demand lor :~ud1 sbres. 

\\'hcneH'l' a ca:e of this kiHu has come IJcf;_,rc me I ba\·c always punished it as a tlu·ll, 
and I uelicrc this has been the practice uf my preclcccssc,rs. I h:n·c hac\ many .-uch case~ 
lJeforc me. 

There are many persons "ho arc ],':;ally >lares, and \1 ho may Le reclaimcu Ly their 
llla,;;ter~, but wbo ~HP- practically fn~r, and lirin; in re~idrnecs of the1r own. . 

There are otl1ers who 2re in etatcs intcnnechatc Letwccn complete >lavery anu that wluch 
I have just dcscriLcJ. 

The u,;ual way in which a man sells himself is Ly a deed purportin~ to lease hi' H·rviccs 
for a lu11~· term, nearly 1 on years; in general the deeJ i.; called a khada;iri putl:th: 

In India it is common to borrow nwney, the borrower Inort~ag;mg l11s servicl·:; fur a bliOJ t 
term of years. 

Ca<<·s bave come Lefure me where free female children have Lecn sole\ for puq";scs uf 
prostitution. I have always interfered to prevent the completion of such sales, and I think 
1 ha\e Lound over the ['arcnts iu reco"nisance not to sell tile children. 

I ne,·er heard of slaves Lcing sole! in satisfaction of a decree, or for arrears of re\·cnue 
or rent. 

1.C.th of January 18:3!1. 

Dwb Si"glt Da<, Oriah 1\lissul Khan in the Calcutta Court of Suddcr Dcwanny Adawlut. 

I A\! a native of per~unnah Cuttcya, in the northern t!ivision of Cuttack. 
_Since 1BHI I have held various ol!icial situations in that province, where I rcmaincu till 

November 1837, when I attaineu my present appointment in the Sudder. 
There are two classes of per>ons in Cuttack who generally keep domestic slaves, 1\lussul

mans and Kacts; the latter are suLdirided into Myntia or Oriah-Kaits, the Dcn"allce, and 
Lalla or W es!Prn Kaits. "' 

There are also some rajahs and zemindars who are Kundaits, Rajpoots anu Kctryas, who 
keep such slaves, but no Brahmin docs so . 
. Ucforc the ,\Jahratta invasion of Cuttack, the Rajah Pursuttum Dhco pruhibiteu Drahruins 

from krcpm:; slaves. I t!o nut know the reason of this prohiLition, but since that time no 
llralnnin keeps a d01ucstic slave. 

:,he Dpe also never kcq' dou~cstic slaves; it is contrary to the principles of their caste. 
I he ~<JmcstJc :,larc~ c:on:-.1.st uf !-.uch low castes as arc consiJcrctl impure. 
The nnpnrc castes are employed exclusively in out-door work; all classes of people \\"ho 

can allord 1t keep tl""e .-laves, and tltcy arc constantly sold from hand to hand . 
. Tile pure castes arc, Cba;,a, Khundait, Gualah, Tauti, Agori, Bas Dania, Ninsala: the 
nnr•urc c:htcs are, Dl;obce, Clmrnar, Ghoka, Kyut or KyiJurt ltarcc Pan Kundra Nar,it 
J'l . II ' I ' , _) t:t.~lJ, ari, aurl Dome. 

,\II Limb of .-la\"es <tl'C cor"tantly sold; l;ut accordin" to popular rcco••nition the consent 
rJf ti1e f-Ll\"e i~ ll('Ct:s:-.ary. 0 0 

Tl1is c.ustum has ansen fro111 a proclautation issued in 132·! Ly ~lr. IlolJcrt 1\.t"ir, wl11) 
\\l.l.; C<Jmldi~"ion<·r <Jf Cuttack . 

. .A ~lave\\ ho w_;:s ~<Jl'l ::t~aind his own <.:Oll'i<'HL ran away; the master usctl furce tu C(J('i"cc 

l11n1 ;, ]Jf~ C'~nnyl:uJH·{l t.o tlw ma~i:-:.trate, \Vlw gave IJilll uo protection; he then appealed it) 

tiH~ _C,(.JJiJI.JJI.~:-,~rJll/:r, r.lw g;rle hi1n his ldJcrty, fiucrl the purchaser, all(l i"~'rcd the prucb
Jll:tf..J(JJI r1f H !Jrch I L:u e !-p!Jk(:!l. 

'i_'.lH: i·l'r;clouJ~;,tirJ:I dlr:L.n~_d tl1r~ ~a1e of slave:-; iilr·;.;:a.l. 
hru:c tktt I.!JJ:t, I llnitk 111 1H2U (JJ' 11::.w, a ~lave complained to 1\Ir. Forrr . .J., r, the Jil:t~i-;

tr;d.<', .\\ ho d_r·cbn·d a clr·c·d <,f ~;dr~ <Jf a slave to lJc urdrlwfui, fiJJcrl t.ht! Jllll t.l1:1 ·,t'l, awardul 
cv,t..; lrr,JIJ. l11lll t1, thr~ ~.Livr·, :1nrl td(~!Terl t!u: purchaser to the civil court to rcc(Jver the price 
lj(' h;td 1,;11d fHJill lhc sr:lkr. Tlti...; is thr: rmiy ca'-l<: I n·mcrnbr:l' ~iur:r~ t.hc prodaJJLttion. Tlw 
dlr ct c,f tlu~ f·lC·chitJ:ttion h:t-; IJer·u uut tu put an tlld to ~;ales, Lut to prcvc11t thc·ir t:ltiH·'· 
j L ~ ...... t/JI.JUl tlJ'.; tl.di.J .. :Jlt ur· tLc .•.J,tvc·. ' 

Th< re 
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b
Thtbere a

1
re Muuulman slavee who are the illegitimate offspring of women of low castes 

w e era av~ or free women, by Mussulmans. .. . . . ' 
The offspnng of a Mussulman a!ld a low-caste woman has no .right to inherit from h.i

11 father, unlesa the ceremony of marnage has been performed between his parent&. , 

fi 
The::':,are al10 Mussulmm slaves wllo have become 10 by conversion hsving been bought 

rom t ... r parents or masters in childhood. , . ' 
The origin of · Hindoo slavery ie, eale of free. ~ne by themselve~ or their rent& 

~eople do n~:~t usually eell tbemselvea or their children unless pressed by necessity: Thi; 
kmd ohale ·Ill not uncommon at·tbe pres_ent day.. .. , . . . • , 

The purer ~lasses •of sla.vea are 10metimes employed in out-door work as well u in-door. 
In •:ncb casea they work aeparately fr~m the impure classes, '?1: whom they would be con
~mtnated. · If 11: man of pure cute accidentally touche~~ one-of tmpure caste, he must purity 
h1mll!lf by washing. .. . · . . . . . . 1 , • • .. , • , ; 1 • • 

No. V.: . 
Powers of a Mlllller• 

over his Slave. ----

It 1s usual for people of impure caste in going along the ro. ~d, if tb.ey m. eet a.· man o£ 
pure caste who happen• 11ot to obaerve them. to give warning, saying ·" Geod sir I am of 
aueh and such a ~ate, you had better retire.". , .. ' . . . . . . . . ' . .. . . ' . • 

Formerly the 1D1pure castea lived in eeparate villages, and gave way whenever they met . 
a person of pure cute en the .road ; but .aince th8 count,y came .under the Company's 

· government tliey haft becrome•moreindependent. . . , .. ,. . . . , 1 

w • If ~ alave refu- to work or otherwise misbehave~~, the .master correctl! j)im ·by beating 
hun w1th the hand or a~ or by tying him np for an hour or .two •• "'. • · . 

I never. he~rd ~fa complamt be10g made by a sl~ve to a mag1atrate o£ ill-treatment. 
EJI!anc1pat1on 11 not ·UncoDIDlon when a master. IS much. pleased with a slave. In that 

·case, 1f the alave was purchase.d, the master givea him the deed. of. sale; if .there ill no auch 
·deed,t~~asterexecutesafu.nghkhatte,·orreleue. ;., . ,., , . . . , .... 

No time 1~ allowed to the slave to work on .his own account, aud anything he may acquire . 
• belongs tehlllllleter. :i '·-; .... • 'i; .. ,. • ···' , ;· ....... ,i .; •• .. . . ·,, . • · 

t The marriagea of alaves take place with the eame rites u those of freemen .of the aame 
. .: caste, fJ1d the ~ense ill paid by the. mastet. l•UJ!O;D the death ofalaves of pure caste the 

master also provide& the funeral feut. . · . . . . . . .. •. 
~ T~ 1111nal praetica ~i& for the master to buy aliuab~ or wife for biB a,ave; but when a 

mamage takes- place between· the,elavea o£ .two. different owners, the owners take the .. 
·offspring ultimately i ana .if the woman ceasea to· bear,. when ,the. number of her OH'llpring i& t 
unevea the laat ehiJd goe1.to one ownet, he paying half its value to the .othet. : 1 : •. i .. . . . i 

When aueh a mar~e take~~ place with the consent ofthe woman:e master, 'she goee to .. 
live tvith her h1111band, rendering only occasional service to her mastu; if it take place 
without hi• consent, be allows th!filusband ·to have. access, but the children 1111 bel~ to 

.him, the woman's master. . , . . · ' ' 
I never heard of the intermarriage or a 'fi-ee )?enlon wlih 'a slave.. • 
The low castes of which I have apoken are m three different conditions i. they are either" 

1, &ee; ot,'llJ'actnal s1aves~"or, 1 ~,'persons who,'baving beezi 'themselves' $laves, "br having· 
, apmng fr?m slaves, .f:BD .neyer. escape .the st.igJJljl.. pf. sl•"r!'lYa , })loug'b,, Jhey ~. i~ ,tl)e. enjoy-

·mp!!~:~hlsii~~ ;owii~.i~~~~~~:;ri~~·~r~·~~~s::·~~i' C:.ii :w~~: th~x ~~- P~;~ :. 
chase tbelll from ~hmr masters.,.,~ ~!I 1 .-~ ,n ,,~ .. ,i ., -~ ,,,,~~,· ) "" ."lJ')"' •· .. 1 , ...... ~- : , • ; f'' .• . •• . '~ 

,J n~ver heard :of byakuraa or punwa a~ee.,; ,_,; b; '" .. ,'; .,,,. ..... ·, · ,. 1 .-·!, . , ,, .. , ;,, ,, ., .••.•. 
Slaves are generally: well treated; the1r cond1iion 11 equal to that ofbu·~ lapoUJers •. · .. · d 
The master .i& bound to· m&intain his old or infirm slaves, and. I. p~ume ~ slaves might 

obtain a decree for maintenance in the civit COUrt. .I , ; ,' f. ,.,.,,.1, II ,,, · , ' ,., ,, ', 10 • , , ·I 

The master ~ay exact. any aer•ice ~Which is .Jlot •de~ogatorY, fro~ hit caa.e i .it would. be 
. derogatory to .the p~e .aaste to c;ompel .. them,,to '!for%. Wltli.,the .1mpure, ,nd.w<1uld, therefore, 
beanactofoppressmn. · · . . ,..· •. ,... · ... ·' ,,.,. ··! 

It is more ecol\omical to emtloy slav~ than freemen; both in-doors flnd out-9f-do<!r~~o ·. 

~ ;::;:i:ft ~~~!~1, :!r ~~ ~i~e,· hiLi£·~ chl~ak' ~r ;alt, W.,; chlttak ol oil;· .ind 
· one quarter ot a seer o( dal, or a pice to buy vegetsbles. ,. i ." . . . . . · , . , . < '. , • • , • 1 

I. also give two pice a week fo~ tobacc:O~. two pice will purchase a& m~ tobacco ,m.Cut,. 
·tack as four BDillli here •... ·• .J . '. 1• ..• . l . · ..... , •.. ·"' • ..• •: . .. . ,. , .• 

I also allow t~em to · cut fi!'B"!ood upon: my ground ; · the usual all?wance for firewood, 
.-hentbealavelsto.purehaselt,IShalfaptceaday.l<., . . . . ... . ·'. . . ' 

I give four dhoties, two ungurkhu, one chudder, and one blanket, every year ... , 
This is the usual allowance wven to· slaves. . . . .. ; . . I "' ' ' . 

.. 
They are provided with lodgmg. · . .· · · · • • · . , . . . 
They are trusted with the custody of 111011¥ and other .valuables 1n preference to h1red 

.servants. · , . . , . . , ·· ... ·- ... . .. >. : . · , 
There is no redemption in the case of self-sale or sale pf children by their parents. . . 

• There is a class of persons who agree to serfe u slaves f~ food; they .can put ~n end to 
their servitude when they please, but the stigma stilt .rema1ne,. These. people ddt:er from_ 
hired servants in respect tliat they live upon the leaving• of the muter.'s table, which de· 
grad&$ them to the raok of 11laves. . · . . '• 

1'he children of such peaple, if born after the servitude commenced, are &laves for ever. 
Such people can acquire no property during the continuance of the servitude. 
Women become slaves in this way as well aa men. . 
Tbe proportion of alaves to freemen ia u 6 to 10 ; a great zemindar will sometimes have 

585. . . 0 0 3 . ,,ooo 
• • 
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~'o•e~~r:'MasLer 2,000 slaves. The~ are many auch. Jamer Jay Chowdree and .Baghwat Chowdree, and 
o~er bis Slave. others: I dare say there are liOO or ll60 who have aa ma':'>: •. 

I have been speaking only of the northern and central dms10DS of Cut~ck. In the ~uthem 
division there are but few slaves, and they are seldom sold; the great zemiJ!dara there employ 

~h=~uthem and ceotral divisions are the most tlourishing parts of Cuttack. I . 
• Land ia better cultivated by &lav!!l thu by freemen, for the slaves feel that they have an 

interest in the land. · · · . 

•• 

• I attribute the present deP,reased state of a~ulture in North Cuttac:k. ~the late mun• 
dations of the sea ; formerly 1t was as well euluvated as the other tw~ dl.'fliiOnt. . 

The castes to which slaves of North and Central Cuttack belong es11t m equal numbenun 
South Cuttack. . • 

The price of a young male varies from 6 to 30 rupeet; that 9C a young female 11 the' 
same. · . 

Slaves of the 'Gokha caste aell for more thao. other alaves. because the men are ftsherme. 
and the women manage the buying and aelling, and are very alr.ilful, BDd their o~pation it 
a productive one, botli to the slav~ and the master. The Gok.ha 111 allowed to retam a large 
share of the produce, making over the remainder to bi8 master. The Gok.ha femalea never 
aell for lest than 60 rupee& The male tells for lellll, and l CIIIIDO~ tell the I8880IIo • ' 

Generally the pure castes bear a higher price than the impure, beeal. 1111e they eaa be em- 1 

ployed in domesl.ie ~upationa. . .· · . ~. • 
A boy of five or 11x ulls for one-fift.h of the pnee of a young adult:. The ume of a· guf. 
Before Mr. ltier'll proclamation, the alave migh~ be sold to a pu~ehuer liting u any 

distance, and. the master was n~ considered to aet oppressively. · · 
But even in those times it waa not usual to aeparete familiea. · 
There are no tllltcripti gltlNe. . · . , . · . • • 
It is common to borrow money upon a mortgage ohlaves; bu& the ala- rematn 1n the 

JIOIISes&ion of the mortgager. · · · · .., • · · I 
It is not common to let slavea to hire.: . . '· · 1 
The old form ofoaelf-ftl• wu by a deed of Pie; but Iince Mr. Keir'a proclamation it i$ 

done by a lease of 60, 70,. or 80 yean., which ia nnd~tood to include' ehildrea born after 
· the lease. · · · - . · _ •' .. ·· ··· ~:- ... -. •• - .. 

Sale for prostitution ia illegal by the Shaaten, and ia conlidered unmoral and disweputable, 
though it takes place sometimes. . . . . , ... ,, .. . ' . . . 

luew a ease in whll:h a judgment creditor included lla't't!l! in•tl.raehedule of hi1 debtor's 
property. for the attachment and ~ale or which he moved the court. •The- cleblor objected, 
ana Mr. Pigou had the alavea struck out of the ~ehedule, aying they were not fit aubjee~ 
for Bale. • • . . , . · .. ·. . . • · · 

• • ;· • • • • ., '... • -• ' • • \.. <! 

. . . 
teth. of January 1839, .. 

. " . . . . - . . 
Ka•m NatA Kllrm, Agent of the Ran~ of the late Rajah Bi~M~t Natll, of Natore. 

I A 11 a Brahmin. · · ' · . 
I am a native of the villa~ or Satteen. pergunnah Khatta, district or Rajabahi. · ' 

. I am principally acquainted with the zillah of Rajshahi, but I havalilr.ewiae aoma, know-
led_ge ofthe adjoining districts. • · '" · · · - · · · . • 

l po1aesaed twe ala•ea; one ia dead, and I have now- but one. · . . : 
M!llt of the respe~:table people in llajahahi, both; Hindooa and Mabomedant,. bave dCJoo 

mefll.le slaves. · · · • . · 
The Mahomedane haft ~y Mahomedan alavea; · · . : · . 
The Hindoo alaves are of the lr..Jbut lr.ait julia mali, and generaUy of all tlui low eaatea. 
There i_a ~o caste 10 luw u to ba incapable of slavery ; but the lowest eastea are. not em-

ployed w1thm doors. · · · . · · . · , . · . · · 
'l'ha orig_in of slavery ia aelf-eale. and aale by pare~~;ta or other rel~ODI ill loco pannm, 

also of a wtfe by her bus~. :rh11 sale does not d1asohe the mamage.;. if the liuaband 
has accesa to her, the olfspnng will belong to the purchuar, who ia the o.ner of the soil•. 
Tb~ sales, whicli formerly sometimea took place in- Rajshahi. were principally aalea or.J . 

slaves Imported from Rungpora and Mymeuaingh. The lllile- o( tlav._ domiciled in Raj-' 
shahi bas alwaya been uncommon. • · t· 
B~t abo'!t liO years~8 peqon was detected in having bougM•l»y of JO years old and 

eacnficed hiDI.ttJ the g 1 K.ali ; ae waa Qied, convicted ol murder, and executed. This 
ease ~un-ed 111 Huugll'>re; but in consequence of it a proclamation was issued by order of 
!Jie NtzamutAdawlut ID Rajshahi IUid otlier adjoining diatricta, prohibitina the sale of slaves 
Ill the market. The peopleaupposed tllat the prohibation was extended ~ all sales, and info 
_C!'onsequeace ofthia uuderataDding, tho~h private aalea atil! take place, yet it is no longer . 
the euatom to regiater them; as it wa1 before the proelamatiC]n in the zillah or the pergunnah 
eazee'a office. , . ·' 

• Formerly 

• Thia figurati91 expr-ion bu refneaeeto a muim of Hindoo Jaw according Lo which tbe female 
it co.lliiderid aa the IUil, and the mal~ u the aeed. ' . . . . . ' 
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Formerly slaves were imported from Rungpore and Mymensin<>h by itinerant denier$. 
'That traffic bas ceased, and now, when a person in Rajsbahi wishe~ to "buy slaves he must 
either go, or send, or write to those districts, and bas some difficulty in finding ~lnves for 
eale. . 

The slaves may be about 'two or three-sixteenths of the whole population. 
SoiiiJ! of the agricultuml slavee are fed by dleir IIIBSters; but others cultivate for .them

selves land which their masters have allotted to them, cultivating at the same time the 
IIIBSter's laad. .In this case, the master supplies ·cattle and implements of hllSbandry. 

Self-sale doee not now occur in Rajahah11 I believe it has eeased in consequence of tb!! 
proclamation whicli I have mentioned, and of the inclination of the courts in favour &f 
freedom. . ' · · ' 

A self-sold slave may be purchased in Rungpore and Mymensin~h; but such a slave will 
probably be told that.ifhe runs away, the eourts will not restore h1m to his master. 

No. V. 
Powers ofa Master 

over bis Slav~. 

Refractory slaves are coerced by threats and beating with the ·hand or a stick.; but this 
-eonsequence often follows, that some other person who wishes to seduce the slave tells him, 

' ihat if he com plaine to the magistrate he will be liberated; and a master, therefore, very 
. eeldom beat& his slave. . 1 

·. Tbere are no adscnpti gleb<e. · · . 
·· • ,.But if an estate U. .cultivated. by 1laves, ~ one would purcb.ase the estate without the 
1 slaves.. . . . . · . . 

'l'here are many estates in Mymensingb, in which the greater part of the cu1tivators are 
alaVB~~, and there are eome such estates in Rl!Jshahi. . • 
t I can mention, in particular, the eatate of Lush K11rpore. A portion of that estate has been 
sold for arresra of ret'ell\le ; the slave cultivators were .not sold with the land, and 1 consider 
them to btl still the property of tha old aemindar 1 but practically they are free ryots, paying 
zent to the new zeminda.r. · ·· · ·, 

•. • When alaves are eold with tbe .land, it il uaual to have aeparate billl of sale for the land 
end the alaves. . • • 

• · ~ I have heal·d of but one instance ·of manumiSBlou. 
·-: The' alave canoot hold any property against his master. • 

·· " Slaves are.marrie4 with the same tif.t'.e as free persons of the same caste •. 
• It is the moral duty ,of the IUILflter to provide fOI.' the _marriage 'of hill male and female 

,. slaves. Sometimes the, Diester will buy a wife for his male slave.; aometimes he will marry 
him to the daughter qf a freeman, who eoneents to make his daughter a slave to obtain the 
favour of .the master.,. ;l'b!l slavery of .the bridegroom is aot considered derogatory to the· 
bride's fa. mily, she b.PI.lg still admitted to llOJ:DDI. union. with her familj. Sometimes the master 
will buy a.buabana for.hia female slave.·· , . · · , 

_ • In other cases he marriea her te a byakara, wbo visits b!l" occasio~all'f, ~he re~a!ning in 
- her maater't h011se. The byak.am has generally several Wlve& ·of th1s kmd, and .• vl&lts them 

in succession. Sometimes this kind ol marri_age is intended only as a screen to conceil die 
intimacy of the master with his female slave, ' . • . . . 

The offspring of a byak.am, whether . he be free or a alav~~o ,belong to the masters of his 

wii:-i!S:::O!:fro; the husband an~ ~f~ ~o-~ sla~es oF diil'erent masters, on account ot 
tbe inooilvenience ~ but If a alav&J of .oRe ·master marries the slave of another without his 
eonsent, the offspring belong tp him,. If auch a "marriag~~ were to take place with hie CODSeDt, 

\here would be a stipulation as to the division of the olfspring, , . . . 
• Sla'fC!.• are itt general well tJ:eated; a. respectable master wil .. l. treat h1a domestic slave as a 
-child. ,Leas,kindness.iJ felt for.dle slave who.does not live iu his master'• house; but he is 
treated in the same way as a hired labourer. · . 

- .,. There is ,IQor.e. sil.ti&faction. in. having domestic eervice performed by slsves than by hired 
· '68J'Vants, because the)" are more trustwqrthy I· but 1 think the expeue is about the same. 

The same may be eaid of out.door slaves. . . , . . . . 
a'he- s)a,.. hae a. right to pmintenan11e from his lnaste~ in age and sickness, and the courts 

· •would enforce the right. , ·. .. .. . • h •• • , • • . . • • . . • 

'According to the ~haster, ~master would be pUDIBhed Cor n~usmg his elave; but ~e 
.alaYe would.J)®,be. hbef!lted. , . •• , . . . . . . . 1 • • • _ , . , ' 

•. Now, howe~er, l believe the courts would hbe~te the slave.. . . . . . , 
In M ymensingh and Rung'J;lore masters Jet tbeJr ela!ee to h~re, p~cularly females; but 

1ot in Rajshahi._ , ;fhe hiri11g 1s generally for short penods, two to lllX Jllontb8., 
There are two modes in whi~h. sl~ve1 are mortaaJtild; one when the mortgagee has P?l

;ession of the slave, whose serviCes diScharge the lllterest; the other when the posseslllon 
remains with the mortpgor anci the .11ecu~ty of. the credit, or depend.s upon the deed only. 

Slaves are transferred by an absolute bill of salp. . . · . . 
I know no instance in· which slaves have been aold 111 execution oC a decree, or for arrears 

of rent or revenue. . . •• · . . , . . , , . _ · 
There is no redemption in the case ·or sell-t~ale or sale by a parent. . . 
As far as 1 have observed, it i.e not usual ~o sepa~ate husband.and Wlfe or young ch1ldren 

fro111 their parents ; but the master bas certamly a rtght to _seU. h1~ 1lave to wlio~ he ple~es 
without his consent; but the ruling power ought to restrBID him an any opp~stve exerciSB 
of that right. 

' .. 
I 

·' sss. 
• 
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.; ~;_ 1 \c~. Thcrr• nrc many such. JanHT Jay Cho\\drcc· :~nd lLt;.~;h1\at Ch\)\\'drcl', atHl 

l,,!il·ts: 1<-Ltrc say thvn· arc ~no or ~.iO \vho ha\'c as nwt.l)~·. ... 
I h~'" !wen 'i'cakiu~ only of the northern ~llll central"" 1'101"- ~·f Cu,llaek. Iu t l:c ~oulhem 

diYi:--ion there arc but kw ~la,·e~, anJ they are :o;chlom ~ulLl; the ~t< ,tt 7.lll11Jl(l.u .-, I lie I c employ 

frccnH·n. . · t' (' t t I 
The .!'nuthrrn nml central diYi~inns are the most floun~.luu;:~: part-; n ,'ll ac· ..:. 
Lnud is i>l'!tcr cultiratccl Ly sb1 cs than Ly freemen, lor the ,hvcs kd th:1l they h.tl'>' au 

iutcrc>l in the but!. . 
I attribute the present <kprc»cd slate of a~riculturc in North Cut tack to the late lllllll· 

cbtions of the ~ra; formerly it \\a;-; as \n·ll cultiYatcd as the other t\\'<~ <-h.' 1:--10\l:-i. 

The ca,tcs to" hich >laves of North <IIHI Ccntr~l Cutt~ck LcluJJ~ c\1,[ mcc1ual 1\U\Illwrs iu 
South Cultack. , , 

Tl1e price of a young male Yo.uics from 5 to 30 rupee~; tltat of a youn;; fL·Juale h tue 

;~me. I , I 
8iaw'~ of the Gokha ca~te sell for more than other ~lave~, Lccau~c t w men arc f1-.. l<'l'ntt'n 

and the women rnana~e the buyin~ and s(•llin~, anJ ~r.e Yrt} ~kil~·ul, and thl'ir uccup.tt~<Jit.l3 
a pruJuctiYc one, Loth to the slarc and the ma,tcr. llJc Gol..ha ~~.allo,~rcl to ~cl:JIIJ" l,,rc'' 
share of the produce, makm;; orcr the remamdcr to Ius ma~tcr. l he Cot...h~l. Jun,dt.., Itt\ t r 
sell for less than ~0 rupees. The male sells fur less, and I cannot t,·ll the n·a"m. 

Generally the pure ca,tes Lear ~higher price than tlw llli[>Urc, Lecause they can b.· LLJ-
ploytJ in Jomc,tic occupations. . . 1 

A Loy offnc or s1x sells for onc-flflh of the pnceofa youu~ allult. The same f>fa ~'''· 
Defore :\Jr. Kicr's proclamation, the »!arc might Lc sold to a purcha>cr lmuc:; at any 

distance, ant! the ma,tcr was not consiJcrcd to act oppre"irdy. 
llut ewn in tho;e times it was not usu~l to scp<~ratc f;unilics. 
Tlucre are no wlw ipti :;leba:, 
It i~ cowman to borruw money upuu a mort~ag:e of ~lJ.ycs; but tl1C slan:s n·nuin i11 tiH' 

po::;sr::;sion of the n.~ort;a;;er. 
It is not common to let sloYcs to hire. 
The olcl form of self-sale was Ly a Llcccl of sale; Lut since :llr. Keir's procbm:Jit ' 11 ,, 

done by a lease of GO, iO, or liO ycaT', which is unllcr,tooJ to iucludc: clulclrcn '"" ,, ... Ill'\ 
the lease. 

Sale for prostitution is illc;;al by the Shasters, and is cousidcrccl i1111u"' .-I'""] disrcput.l,l. , 
thou~h it takes place sometimes. 

I knew a case in 11hieh a jucl;;mcnt creJitor inclucleJ sl:nc'i in the scl11 dulc of bi-; dell '' ·, 
property, fur the attachment ancl sale of which he moved the court. The deLtor ol'j' ct. d, 
ant! :llr. Pi~ou had the slaves struck out of the schcJulc, say in~ they were nut fit sul•jedo 
for sale. 

Hllh of January lll:.lD. 

Kasf,i 11oath F.ltan, Agent of the Ranees of the late Rajah lJisltw Nat II, of N aturc. 

I A~~ a Brahmin. 
I am a native of tb~ villag·e of Sattrcn, pergunnah Khatta, district of I:ajslw.hi. 
I am priucipally acquainted 11ith the zillah of ltajshahi, Lut I have likewioe some know-

lcd~c of the aclj. oiniw' districts. - " I po"c"ccl l\10 slaves; one is dead, ant! I have now Lut one. 
i\lost uf the rrspettaLlc people in ltajshabi, both llindoos aHcl l\Iahomcdans, b~ve do-

me;.. tic sl<lve:S. 
The l\lahomcdaHs have ~mcrally lllahomcdan slaves. 
!-"c Hmdooslavc; a1c of the kybut kaitjulia mali, ant! ~encrally of all the low castes. 
ll11:re IS no caste so luw as to Le mcapaLlc of slavery; Lut the lowest castes arc not ew-

ploycJ within cloors. 
'!he ori6in of slavery is self-sale ant! sale by parents or ol!Jcr relations iu lum pare11lis, 

also of a mfe Ly her husband. This sale docs not dissolve the marriage; if tl11: IJuslw~<l 
Jw;, accc~s to her, tlJC oflbpring will Le1ou~ to the purcha~~~r, who is the ownr:r uf 1lte ~oil'"'. 

!Iiese sales, 11hich formerly sometimes took place in llajshahi, were pri11cil"'lly ,,,~,., of 
>laves 1mpurtcd from ltun6porc ant! 1\lymcusin;::h. The sale of sluvcs <Iolli~<.' ·I i:~ ll:~j
~1~~llt has ah\'ays bcc;n unconnnon. 

D.u t a l.,o~t 20 years ago a person was detected in having bou~ht a. lJUy of 1 0 j . . ., c 
1 l :utcl 

~acuflcul Lna t(J t)w goddess Kali; ltc was tril'd, couvictf:d of LJLilrdf'-r, H111l C\<·c 1.' ;. 'J'!,i...; 
ca~E:o~cuned ia Hu11i2-p0rc; Lut in conscrluencc of ita proclamaliun \V:h i ..... ~IH'd l,y ()I' ~c·r ur 
~he ~,Jza11lutAclawlut in H~tjbhahi and other adjoining- Ui~tricb, proJ,iLtLill'_~: tl.l' .... de· <.1'--.hn:~ 
m tl1e market. . T!tc pcolJ!c :;uppu~c:J. that the pruhibtlion was c·,ii-rlrkd Jq :;I[ ~cck.-;, a11d iu 
<'CJn:-cquciiCC cA th.ls U11derstaudm~, thou~h private sales still L:_! L(' \'1::,. } ) t L il i::. 1111 I.Jil' .. .::•·r 
tl1e cu~turn to rcg-1~tc~r them, as it was Ld'ure the prodam.alion ill LlH· z:',L~L ur t~ · l'C . ..',llllltah 
cazcc's vfficc. 

Ponncrly 
--------------------
• TJ,j.; f:gurativE;: cxprc~~iou Las rcfLr£:"nce to a maxim (Jf llimloo l:m accon.L ._,to v,:!Jich the f(·m:dr· 

i·) l'IJIJi:>idutd ~:; tlJC sui!, and LlJc IH<J.h:s as tlic bccJ. ' 
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l.a!ll not aware of slaves being sold by auction in satisfaction of decrees of c t £ 
reahzmg arrears of revenue or rent. OUI ' or or 

I know of no persons being imported into or exported from the district of c tt k 
slaves. . u ac as 

. Kidnappi~ is certainly not common, but a case of kidnappin,. of a child occurred a short 
hme ago at IJuttack ; for what purpose the child was taken I k~o\v not 

I rememb~r ~nly to have t~ed one suit whilst officiating as judge of• Cuttack, in which 
the ownersh•p m slaves was dtsputed, and I do not recollect the particulars of it. 

25th of January 1839. 

Continuation of the Deposition of Tek Loll, Mokta~ of the Sudder Dewanny Adawlut 
Calcutta. ' 

MANUMJ.ssJo:' is. ~are, but· sometimes it takes place when a master has a particular 
cause of satisfactiOn With a slave. 

U pan oc;ca.sion of fu~erals it is usual to give one or more slaves, amongst other presents 
to the offictatmg Brahmm. ' 

I.n general, slaves a~e .contented with their lot. They can haTe no property as against 
the1r ~asters! but by h1s mdulgence they frequently possess property. · 

Thetr marnages and funerals are attended with the same' rites as those of free people of 
the same caste, and the master pays the expenses. . 

I have seven slaves. · · 
One female slave accompanied my family from Behar to Calcutta two years, ~nd a half 

ago, and is n_ow living ~ith 11s; "Fwo (one male and '?De female) I bought here. The other 
four are left m my famtly house m Beh~r; t~ey cons1st ~f a lad, a man who is married to 
the slave of anothE!r master, an unmarned gul, and a Widow, who has married a second 
time, in the form we call " Sagg~~;i.". . . · . . 

I bought two of these slaves, VIZ. the ~rl I mentioned, and the lad, fi·om their masters. 
Two sold themselves to me, viz. the w1dow, and the man who is married to another man's 

slave. He was a freeman, though married to a slave. 
Of the other three, I bought one girl of 11 years old from her maternal grandmother, 

another girl (very young) from her maternal uncle, and a boy of between four and five from 
his maternal uncle •. I know of no case in which the price of a slave is shared between the 
maternal relation and the owner. · . , · · . . 

The girl I bought from her grandmother has been married since we came to Calcutta. 
I married her to a slave who bad left his master, and who followed me from Behar, and now 
lives ·in my family as a servant; He told me he was a slave, but never disclosed his 
master's name. I pay him wages. The marriage was performed at my expense. 

I have only heard the prices of the slaves remaining m Behar from my brother. 
The girl who was bought from her master cost 41 rupees. . . · . · 
The self-sold man, 26; of the other two I have forgotten the pnce. . ~ 
Of those in Calcutta, the. male who was bought from his maternal uncle in Calcutta 

cost seven rupees. · . · . · . . . . . 
The girl who is married to the runaway slave cost 11 rupees; she was bought in Behar. 
The unmarried girl was bought for five rupees in Calcutta. . . 
All the seven are Behar people, of the Kuhar caste. . . 

· · The ·maternal relations who sold th~ children to me had settled in Calcutta, and were in 
distress. I do not know if the children were born here or in Behar. 
· It is a moral duty incumbent on a master to provide for the marriage of his slaves. 
If my male slave marries the female slave of another, the p~ogeny all belongs to the 

owner of the woman. . . . 
The owner of' the female to whom my slave in Behar is .married has assigned a house, to 

which my slave goes at night, after hiS work ls over. They have children, who all belong 
to her master. . • . . 

· It is uncommon for' slaves of different masters to intermarry. 
It is not uncommon for a free Kuhar to .marry a slave. Even if he were to marry a free 

wotnan, the children would be under her dominion, and not under his, according to the rules 
of the Kuhar caste therefore he has less reluctance to marry a slave. 

If a free girl ma;ry a slave, which often happens, the children are free, as they follow her 
condition. · · ' 

These customs belong to the Kurini as well ~s t~e Kuhar caste. . . 
Slaves are in general well treated. If they hve ~ a separate house .they have rat10ns; 1f 

in the house of their master, t)ley have thmr port~on. of the food wh1ch IS dressed for the 
family, They all receive clothmg; usually two sUits m the year •. 

The 
• 

• The que•tion to which this is an answer, was asked in consequence of our having observed a 
statement in the following words iu the collection of papers, entitled, " Slavery in India," p. 5 :-" It 
seems, that on the sale of a slave who separately procures his own subsistence, only one-hlf of the 
price i• received by the owner, the other half going to the parents of the slave." 

585. Hu · 

No. V. 
rowers of a Ma>;tc 

over l1is Slave. 
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SPECIAL HEPOHTS OF TilE 

7 . 
. ,, : ··- tcr Tile'''" ,;;.y ,:·c. .. 1 i. '"'l ltxecl •. but proportioned h> the appl'lile of the oLlVc, \\hen he 

:; .. , li'~" j 11 tL~· ]"1u-t·. l1ut "IH·n he hrcs :--cparate, :llltl dwo~c~ to drc:--s lu~ O\\ll food, he 
___ -· 1 .. i_ ;, t·- ;t li\. d ~-.11.~1\rauc<'. An aJult tnalc wonlLl receive three ::i>2Crs of rice in the l1usk, or 

t .,,·~-~ :-t L.l s L'i' \\ J1c;t 1111 ~ruund, ~1nd, in adJition, thrcc-quartl'rs of :--uttoo, 'rhich is the mcul 
.'.:\: lnllll j-1 (~·ri•.'r ! ... :I":, in ur pul~c. This is more n~all he can (.'U~l:-;,ume, and lh~ lJ:ntcJ:s t~lC 

•• 1 ,1"' J;,r .. c\t ccud other comliments. lie has no ,ll!owancc of fud, but lntht hnd1t lor 
~ .. ,'- '- ~J. 

11.:· ,,. 1::.:i 1, 1,, c~n :;ct a little tobacco out of the snrplu<, but it is not rnou;h to pure it •·c 
r\1 \\II ;Lil•_\ h:·i,·l. . . . 

It i· cc•n.i.krecllhat the s]aYc has a nght to support 1n Stckncs,; and a:;c. I nc1cr knew 
it rc ftN d. 

Extreme ill '"""e woulJ not confer a right to emancipation, but the ma:;iolrutc would 
p1.u,i::;h the m:,stcr 'in that ca~~· . . 

H the ma-ter had rio occaswn fer any serncc from the ablc-bodtcd sbn·, he llnu],Jtdl 
him t,, ~0 ami earn his o1m lin·lihood, but without rclinquiohing his legal ri;ht<. 

I llo iwt kno,,· ofanv ca~c of a sb.Yc being-let to hire; Lut nwrt~a~·rs of ~laYt" ('(·cnr, in 
hro k1 m~. tl1at j:-; to s~{y, "]ten the ~bYe rc.._mains in the po~:-3c:-::-:ion of the ntult.:....~·...:~ r, :111\t 

,,]H·H1H' is tr:111sfuTeLl to the mortga;cc. In the latter ca:-:c, the mort;·a;ce ~up[)(Jtt..; 1he 
,] , , c, ,, ttcl It as the benefit of his I obour, 11 hich ho1reYcr docs not, 11 ithout .-pccial '' ~·'' ·~ 1 w 11 f, 
•.::<) 1.) <~i . .;clur.:;;e the interest. 
-- T!Jc cllildn n born durin; the mort;;;a;c Lclon~, in either case, to the 1nort~:agcr. 

I nmcmbcr a case IYhich occurred in Behar three ·or four years a~o. A ::iunia·i ,Limed 
a man named Dcetut, and seYeral others, as his hereditary sl<ncs. The c'"c was d,Ti•lvtl in 
tl1c plaintiff's favour by the sudder amin, and the decision was confirmed by tlw Zlil.d• 
court. 

I ltaYc li1·ed ei;ht years in Calcutta. Defore that time I lived fur 22 years in lLt• , ;ty of 
Patua, "oing occasionally to my family house. . 

Sla1·c~ are usually transferred by a bill of sale called " puttras." There ar~ II~<> v. ·•}' in 
which the sale of slaves (whether self-sale or sale by a master) takes place. o,,_. i, 11 I" n 
the price is settled between the parties; in the other the price is settled by a Cullll!lilttc uf 
arbitrators, who fix the price after a personal examination of the slave. If tiiC slave abuut 
to be sold is a prq;nant woman, and the future oflsprin:; is sold with her, the price is 
greater than it would be if the woman were sold alone. 

A Kuhar could not be required to perform the work of a sweeper, but sometimes he will 
do such 11ork if Lis master is ill. 

There are some slaves who live, with their master's consent, on the lands of othct· per
sons, and perform no SNvice for their masters, except attending at festivals, when they 
rccei1·e food. 

It is more economical to have labour performed by slaves than by freemen; sla1·es show 
more zeal in the scrrice of their masters. 

The females belonging to Ilindou families in poor circumstances have no objection tu hire 
thcn1s(;hcs as scn·ants. 

It is common to commit the custody of valuable thin;;s in the house to slaYcs, but not to 
emplrcy tl>cm in zcmindary oi!iccs. 

Tlte scdc of children is very frequent in limes of scarcity. , 
Their relations who sold tltcm have no rin],t of redemption. 
\\"ll(·n a man a:;rces to serve for fr,od, l1e" can hardly Le called a slave. !lis children arc 

not atreclcd by the contract. 
\Yh;"' a :llalwmcdan buys a Ilindoo ,bve, he doc.; not usually make a com•ert ofl,im. 
Sdf-nwrt;a;;c ~omc:tuucs occurs, anJ. ts subJect to the same rules as the mortgages of 

which I have ~'pokcn. 
TJ,is kind of cot,tract docs not affect the children. 
I never !Jcard of a hyakara. 
T!Je transfer uf slaves is very common; but people of consideration think it derogatory to 

selltiH·tr slans, and 11 ben 1t1 reduced crrcumstanccs prefer to let the it· slaves n·o and earn 
their own livelihood. " 
ll is bwful, and not disreputable, for a master to sell his slaves to purchasers livin:;- at a 

d~otancc, and to separate fanul1es; but such cases are rare. 
It is usual for tlte ma:slcr, after he has f•xed the price of his slave, to allow him to select 

anr purdJOSCr w!Jo IS. wdJtn~ to [;lVC that price. · 
lhcrc arc no odscnplt glc/Ju; 111 J3char. 

. Slaves II ave fre<[UCully hecn sold in execution of decrees hy order of the courts in Dehar 
Patna nnd Shah" bad, hut I cannot tell whether this is still done. ' 

Th<·y are nr1t, I belic1c, suld fur arrears of rent or revenue. 
}'rvcurcsocs Ju vbtain f'crHalc children for purposes of prostitution. 
fl>cre arc llu u:JltCtn~ gu·ls attached to the temples in Behar. 
:Slaws arc dm:led amo11g the family, like any other part of the inheritance. 



TIH~ ~8th uf January l~~:J~J. 

num C1i>hn" Putnaili, ~Iohant or Oricd• J::,il. 

T A:'ll a n<d.i\c~ of YilLwc Dir 1\IukkunUa Pow, pur;unnah f~:; 1 ;1.i, i:1 . 1 
:~t)l•llwin di\ j..;ion (Jf Cuuatk. 

l "'" 11\oukl!·ar hy occup:~lion. 
I lt:ne lllc·:l all my life in Cuttack, an<l have only hccn two mo;,[/i., ill c;, 1', :.1 ,· ..• 
1 run tl1c on ncr of' six vill<l6es. I have no slaves of my own; my Lli1d..; :11"1' ~-~ .: 111 . ; . ·I :. 

lrl'C people. 
'flll·r" :He ,]a,·cs in Central ~1\(1 South Cultack. Thev arc the chiltlrcn ,,r 11. ,,1,,L,,ti, d 

lll{'ll (d. l1i~h ra:-.tP, except Brahn"l.ins anJ of .:\lussulmans'"'l>y concuLincs of infcri()r c.L1:-.·<·.~. 
_..1\_won~ the luwcr ca::-tc~, sclf-:,:.:dc and the sale of children, in time of scarci!y, ~111.: :··I '! 

01 ~-~~~~ ~ cd ~larcry. 
, Tltr· 1 ' 1 ,. C:blcs arc, Cl1a>a, Goll'alla, KhunJait,, Soodra (proper), Goo rca (cunlccliull 1 ), 

I •';'.· ' I• 'l''llin), Lu_u.har, H~JS Dunnca (seller of s~tccs), Nap1t. , 
I J, .. '"'!'"'" :uc:-lcllc, h.yhut, llaree, Cola, l~autcc, Runf;rcc (oyer), Clwmar, C.nkl:,,, 

l~li!IIHlJ,t, Ha:-.lce, Pan, IIarcc, Dom, lhlo·dec. 
'l ltt.: l:t<thmins do not own domestic sl?tvc.s, but they have slaves for out-Llouc \\"IIi k. 
The in1purc ca,tcs arc employed exclusively in out-door work. The pure ,,rc "'"i'l"\, cl 

in l>n!lt t•!lt-dour nw.l iu-door work. .... 
~;tl1 , t,f ~lan·s are nut tomrnon. 
'fJ,,, c :ohrcs 11!10 are the f'purious kindreu of their masters are never sold. Tlw ,,,Jt, ,·; 

l' ! '1 1\. t·f'lcn. 
'I I · .:lc is innlid without the con;ent of the slave. This is the local usc:;c uf tl~:: 

~<"":l'Y· I ha\:c bean! of a proclamation of 1\Ir. Kcir, wbich prohihitcd the salc,ofolavc'. 
}],,; '" ,, nt. of tl1c slave rs necessary hy the old local usa:;c, mJcpendently of the pro-
c 1 ,J) il .l j I' I I. 

Tl:c 'l''''iuus ofT;prin~~; of a 1\Iussulman uy a woman of low caste would not he a slave. 
I clu nut knuw \'. Lcthcr he would inherit. 

I rwnr heard of any claes of slaves in Cultack called 1\Ioolh Zada. 
There arc mme classes so very impure, that it is necessary to wash after accidentally 

com in:; in contact with them. If one of these see a man of respectability comin.r towanl; 
!tim, he either gives way or gives waruing, that the men of good caste may "avoiJ the 
pullut•un. 

If a ,]ave of pure ca,tc is disobedient, it is usual to correct him hy slaps with the hand. 
But the course with a slave of impure caste is to complain to the darogah, who will 
admoni,h him. lie may also be corrected hy causing another impure man to Leal him, 

I nc1cr heard of an instance of emancipation; the slaves do not in general Jcsire it. 
It sometimes happens that a master, in Jccaycd circumstances, will tell his slave to o·o 

and earn !tis own ],vcJihooJ. " 
In this case it is not usual for the master to receive any of the slave's carnin:;s, unless the 

slave slwulJ he l1is child. 
The master docs not hy this proceeding relinquish his legal rif;hts, though sometimes the 

slave uccomcs practically free; but this docs not frequently happen. 
I never heard of a sJaye hcing let to hire. 
No time is allowed to the sb ve to work on his own account. 
Slaves arc married with the same rites as free people of the same caste, anJ their funerals 

are performed in the same way. , . . 
Sometimes a mast<er \\'Ill marry two of Ins slaves to each other. Somctnncs he \\'Ill pur

chase a hnshaml or wife for his slave; and sometimes he will marry them to the slave of 
other masters. 

Free people do not intermarry with slaves, except those people who, though nol hclon·~ing 
to ar•y O\\'l!l't', have the tamt of slavery Ill then· blood. These people marry obves mtlwut 
loss c;f t:un~itll'fation. 

'Ybcn I speak of huying a husband or wife, I do not mean uuyin" tbcm from another 
master, fur it is not usual for masters to sell thetr ~laves; I mean the purcha~c of a man 
from himself, or of a n·irl from her parents. 

Tltc liltlXint \\ l1ich ~co·ulate:-; tl1c localu~a~c is, tlJ;Lt the SCPtl is more wort11y tlnn the soil 
in tlte cli~triLution of tl~ ofl':--p1:in;;_> rn~tl t.licn.:f(,r~ if a fi-ccman m~nics my :"lalc ~:.irl with 
or without my cuu~cnt, the (1tL-prm.~· H In:-;. It IS nut _u~ual, upm_1 tl_tc lll:tlTi<'.'.;c:-:~ vt :-.lave;;, 
t~·~ 111;.ke ~tny ~petial agrecmcut rc::-:.pC"c1.in;; the ownershtp ofth~ ()Jl~IH'Ing·. . 

11' I <:C..Ill::-t'IIt to tltc 1ll:.nri:1g·c of my f~rnalc sian: With a fn.'CJ!lan, or Wl_Lh th? :::.lave of 
another llla:-.tcr, ~he cc<1~<·~ to Lc lilY ~dare. Iu the fn:-;t cJ~e :::.he 1Jctomc::; free; m the bst 
~hr. l · r'tillll'S the slave uf the ltu~lxmd's ma:-.tcr. 

'll 11..; ;.ui 1dilinll of ~laH'S i.-; ll<iH1cr tLan tlwt of free blJourcrs. Their \Votk i.-l klnlcr, their 
Lu-c• tltHI c l1 d l1 i 11' . .': is \\1,1 ;::;c, alld they arc :::mudim~·s L:atctl. . 

\\"11(' 11 I ~ I' I 1l1c :::Jan·~ do not desire cutallCJ}Jalwn, I mean tbGt tl11.y luc~k upuu It as 
HlLJ(Ltin~~Ll,, :,•, 1 l!Jcrd~Jre do ll(Jt tl1iuk al>uut it. 

Tl:c ::-LJ, c'i, .. 1 11lii !1 d It) lll~linfcuaitce fr(l\ll hi:-; uw:-;tcr in a~c anll itlflnnity; autl I think 
f!J;:t J\ir. \\"Jlk, 1 ,~ 1 -i 1 , !'tii"JI:\ 1iy t1dl('ctur auLlllla::',·i::-lratc of CLi.ttJ.ck, cnCm.-ed this ri:~ht in a 

•' \1 l:i1·lt '.\ ;,~. Llull'' Lt lJl·!(ll'L' him. 
j t i·..:. )j( ,/ II ·ll:ll to,- t ';let llll' lo\\ (':-L vllicc . ..; rj"( •ill ~laves of Plll'C ea-.;tc; 1ut if tliC lll:l·>tL~r 

111 -i.- t, t l·c:: Lt, c lliU.":-l olJn·. The :::Llvcs uf i111p1m: ca;-,tcS pL:d'vnn the lo\\T::ot o:licc:-; . 
.') 8 5, , II li 2 Tk 
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SPECIAL REPORTS OF THE 

The labour of slaves is more economical than that of free labourers. 
If I could obtain slaves I should cultivate my villages by means of them, but they are 

not to be had· and I sho~ld also employ them for domestic purposes. 
There is no' redemption iu the case of self-sale or sale by parents. . · 

·The proportion of slaves (meaning, by that term,_ al~ who have the stigma of slavery) to 
freemen is as six to 10; One part out of the stx IS an actual slavery; the other five 
practicaiJy free. I am speaking only of Southern Cuttack_. .... 

Southern Cuttack is more thickly peopled and more cultivated than the other dJVJSJOns. 

The people are more industrious; this has always ~een. the case. . 
The purchase of children by l?roc~resses for prostJ~ution takes place. The clnldren are 

sometimes kidnapped, and sometimes bought from the1r masters. 
I remember that Mr. Wilkinson punished a man with eight months' imprisonment for 

selling a child he had kidnapped. · 
Slaves are never sold in expcution of decrees, or for arrears of rent or revenue. 
There are 50 or 60 families of slaves belonging to the Temple of Juggernaut. The males 

of these families are not married to the females, but live with them in a state of concu
bina.,.e. The numbers of this College of Devadasis, of slaves of the god, is kept up by 
their" own progeny, and no additions to their numbers froin.without is _pe_rmitted. . , 

There is another temple in Cuttack, that of Rogonat, wh1ch has a sunilar estabhshment. 

From T. H. ltfaddock, Esq., Officiating Secretary. to the Government of India 
wilh the Governor-general, to F •. Millett, Esq., Officiating Secretary to ·the 
Government of India. · · 

Sir, 
I AM directed by the Right hou. the Governor-general of India, to acknow

ledge the receipt of Mr. Officiating Secretary Grant's letter, No. 81, dated the 
11th ult., forwarding a copy of despatch, No.· 4, of 1839, relative to slavery in 
India, addressed to the Honourable the Court of Directors ; and to request that 

· you will, with the. permission of the Honourable the President in Council, furnish 
a copy of "the Report from the Indian Law Commissioners· alluded to in that 
despatch, for the Governor-general's perusal •. ' · · · . . , , ... 

I have, &c. , . . 
• . . I 

Camp Shahabad, 
7 March 1839. • 

, (signed) T. H. Maddock, · · 
Officiating Secretary to the Government 

ofJndia with the Governor-general. 

1" , ' 'I , . I ' ! ' . 
MI:vUTES by the Hon. A. Amos and T. C. Robertson; Esqrs., dated 

. 1st & ad Aprill839.. ,, . ' : 
) . ; - . . 

TnE first question which I · propose to consider, is the legal effect of the 
Slavery Act. . . , . , . 
. · It seems to be clear, that by the existing law of the country,. moderate correc
tion of a slave by his master is permitted, and that immoderate corr.ection is not 
permitted, and that the boundary between the two kinds of correction is not, and 
perhaps cannot be very distinctly defined. The effect of the proposed law is to 
abolish the right of moderately correcting a slave. If a charge of an assault not 
amounting even to touching the person, still more, if a charge of beating, how
ever slight, be preferred by a slave against his master, the master will not in 
future be permitted to justify himself, by a plea of moderate correction, how
ever gross the misconduct, however wilful the disobedi~nce, however reckless the 
negligence of his slave may have been. . ~ . 

Our directions are; " that no act falling under the definition of an offence shall 
be exempted from punishment because it is committed by a master against a 
slave." Now it is to be observed, that several "acts falling under the defi
nition of offences", as assaults and batteries, are exempted from punishment, 
because they are committed by. a master against his servant; though the law in 
this respect would appear to be different in different presidencies, and, singular 
as it may seem, it is doubtful in English criminal law. Servants are under con
tract, the performance ofwhieh several of the Regulations, and especially the Bye
laws of Calcutta, will compel by severe punishment. The proposed Act leaves 
the master of the slave without means, either by his own personal correction, or 
through the intervention of a magistrate, of compelling the service of his slave. 

It 
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It ~ay, perhaps, be said that the Act may bear another construction· .· Th t 
a master shall no~ be. allowed to justify an assault merely by provi~~~:l~at t;e 
per~on _assaulted 1~ h1s sla~e, but that ~e mu~t go on further, and prove that the 
sla,e has been gu1lty of m1seonduct, d1sobed1ence or neg·ligenc~ · that a t 
shall not be allowe~ to justify an assault on his slave, unless he 'shows th~;sth: 
assault un~er. the Circumstances" does not fall under the definition of an offence". 
In ~ns~·er It 1s to be observed, ~hat if the Act only effects this, it effects nothing 
wluch IS uot already the established and universally known law of the country 
I d~ not find a single o_pinion a~ywhere advanced, that by _any law prevalent i~ 
I~d1a, a master has a _nght to g1ve even moderate correction to his slave unless 
Ins slave has been gmlty of some fault. , 
. I think it would not be expedient, as .it has been suggested, to add a proviso 
!o the Act, that the slave may be punished under. the same circumstances and 
m ti.IC s~me manp.er as a menial. servant, for this would materially modif)' what 
I thmk 1s the obvious constructiOn of our directions and it might subJect the 
slave to .the Regulations respecting servants, or at l~ast would lead us into a 
declaratiOn of the power of masters over servants, for which we are not quite 

~rftl~=~·been !bought by _M;."c~me;o~ th~tth~ A~t-w~uld operate as a declara
tion agamst the assumed r1ght of a master to prostitute his female slaves. · I have 
added some words to the draft of the Commissioners in order to make this intent 
more a~parent; but 1 think that, without making the alleged practice a 
substantive offence, the Act can reach it .only in a very indirect and meffectual 
~ann~r. I scarce~y thin~ that it would be exp.edient to go so far beyond our 
duec~wns as to legislate directly and expressly With reference to this mfamous 
practice. . · · · ' ' · · ·· ' · · . · 
. II. Having considered the legal effect of the Act, I propose next to consider 
its practical operation. · · 1 · 

I believe, as far as an opinion can be formed upon the present state of our 
information, it will have no practical operation· of any importance in ameliorat
ing the condition of slavery. Already both law and practice are opposed to 
immoderate correction by a master of his slave; and I conceive that the prac
tice of the magistrates and the courts would decide doubtful cases in favour of 
the slave.· :As to cases of moderate correction for misconduct, disobedience or 
negligence, I think that there is· a variety of grounds for belieying that they will 
·rarely be brought· before a magistrate except perhaps from malicious motives. 
If so brought, there will be great difficulty in establishing them. If established, 
the magistrate would seldom be justified, especially in cases of gross misbeha
viour on the part of the slave, in inflicting a punishment on the master which 
would have any other effect. than bringing the law into contempt. 

III. Lastly: with reference to the question o£ ~e expediency of the proposed 
At . ' . • . . . c . . . 

There is that conflict between law and the practice of magistrates, and that 
discrepancy in the practice itself, as to make it somewhat doubtful whether in 
any and what cases moderate correction may be exercise~ by a master over ~is 
slave withOut danger of legal punishment, and in a: perfect code; such a pomt 
as this ought not to be left in doubt; . ' . . . . . . . . 
: Still if the removal of such' doubts w1ll not be attended With any practical 
-consequences of importance for th~ amelioration of slaver~, it appears to. me 
expedient to pa~s su~h an Act as an 1sola!ed m~asure ~t a~y time,, and esl?ecmlly 
under the existmg circumstances of lndm; · 'I he obJectiOns agamst an Isolated 
measure of this character at all times, and especially at the present moment, 
might even be set up against some small degree, at leas.t, of practical benefit 
arisin(J' to slaves in India differin"' as their condition does, in e~sential particu
lars, f~om those forms of ~lavery which have been principally the subject of atten-
tion and reprobation in England. · . . ' . . 

Neither, I think, ought we to lose sight of the cons1de;atwn, wheth~r 1.n takmg 
away (by a side wind as it were, and through the mediUm ?f th~ cnmmallaw) 
from the master the only legal means in his power ?f compellmg Ins slave. to wo_rk, 
we ought not in justice, to grant him compensatiOn. I cannot help dissentll_lg 
from my friend Mr. Cameron's opinion (for it is by no means that of ~he Commis
sion), that any work which the slave might possibly perform~ but.wlnch he would 
not perform unless he were compelled by moderate correctiOn, IS t?tally val?e
less; and that the power of moderate correction will not have the slightest cffe~t 
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No. V. 1 1 
Fu~ ers of a Master in increasino· the dili"'ence obedience or re~pect of the slave; althoug 1 t 1e bene-

over his Sla,:e. fits to which the slav~ mai look forward, i~ ~he eve~t of ag:e, sickness or famine, 
as the implied, though not the legal condition of his serv1ce, may protect such 
opinion from any imputatio~ of b.eing a l?aradox. llut! although such an 
opinion may be well founded, IS .a d~fferent v1ew of the subJ.CCt so unreasonable, 
as that we must not expec~ that It will be. generally e~t.crtmne? by the. m;~sters 
of slaves, and will create m the country a general opm~on agai~Jst th.e Jll~ticc of 
our proceedin"'S 1 It may be observed, moreover, that 1f coerciOn Will not pro
duce valuable labour, coercion will not be generally practised, and tl1at there
fore there is less occasion for a new law. 

Consultations. 
8 April 1839. 

No. 18. 
On the Sla\'ery 
Act. 

llut what app~ars to me ~he st~on~est rea;;on against passing the Act at the 
present moment Is, that the mvest1gatwns wluch have already taken place before 
the Law Commission, show what a very imperfect knowledge of the subject o£ 
slavery in India was in the possession of those individuab who were the authors 
of the recommendation, which we are now directed tQ transfer into an Act. Our 
knowledge on the subject is still very imperfect, especiall{ as regards the Prcsi-· 
dency of Madras. Upon the important considerations o what will be the pre• 
cise and the whole practical operation of the Act,_ and what feelings it will occa• 
sion among the native community, I do not think that we have the materials 
before us necessary for forming the most correct judgment. 

IV. It will be for others more conversant with official forms and usage to 1ay 
whether the Court of Directors have intended on the present occasion to leave 
any discretion in our hands. At all events, the directions which we have received, 
indicate a very strong opinion upon the subject with the home authorities. 
It, therefore, will probably not be thought advisable to delay the execution o£ 
the directions we have received, unless the Governor-general and .Members of 
Council, and perhaps also the government of Madras and Bombay, are unani. 
mously of opinion· that the publication of the Act ought to be postponed. 

Calcutta, (signed) A. Amos. 
1 April 1839. 

· llut for the peremptory tone of the order conveyed to· us by the Honourable 
Court's letter of the 26th September last, I should have no hesitation in rccordin"' 
my concurrence in what Mr. Amos has stated with so m'uch clearness and fore~ 
against the immediate passing of the proposed Act. Look.in"', however to that 
letter, I f~a~ that no discretion is allowed us, .~n~ th.at the Aci; objectio~able as 
I regard It m many respects, and calculated Ill mdiscreet hands to work incal-
culable mischief, tnust be promulgated. · , . · 

3 Aprill839. (signed) T. C. Robertson . 

• 

MINUTE by the Honourable W. W. Bird, Esq., dated 5 April 1839. 

THE orders of the Court merely are, that we should lose no time iu passing an 
en.ac!ment to the effect stated in Note (B.), which is appended by the Law Com· 
missiOners to the Penal Code, namely, "That no act falling under the definition 
of an offence should be exempted from punishment because it is committed by a 
master against a slave." · 

.n~t it app~ars tha~ the draft Act submitted for this purpose by the Law Com
.missioncrs, With their Report of the 1st ·of February last, goes much further, 
and willliave the effect of depriving the master, with respect to his slave, of that 
power of moderate correction which he can legally inflict, with sufficient cause, 
on all the rest of his family. · 

This I do not think could have been intended, and is manifestly objectionable, 
inasmuch as it raises the condition of the slave above that of others wl10 are not 
slaves in the same domicile, renders him entirely independent of his master by
whom he is fed and clothed, and assures him of impunity, however gross h1s 
negligence, wilful his disobedience, or inexcusable his misconduct. · 
. Such a law we are not required by the Court's instructions to pass, a law which 
IS declared by Mr. Robertson to be calculated, in injudicious hands, to work 
incalculable mischief. If an Act, such as I conclude' the Court contemplated 
cannot be framed without releasing the slave from that control necessary for th; 

• preservation 
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preservation of good order and sobriety of conduct it would be advisable I tl' k P No. V. 
to b t · f I · I t' t d ' . ' lln ' owcrs ,,fa ~fa,tcr 

INDIAN LAW COMMISSIONERS. 

. a s ~m rom egis a IOn a p:csent, an refer the questiOn for the further con- over hi' Slav~. 
Siderabon of the home authonbes. 

(signed) TV. TV. Bird. 

Fort William, Legislative Department, 8 Aprill839. 

DnAFT of Act submitted by the Law Commission, with certain Amendments 
. made by the Council of India. · 

IT is ~1cr~by declared and enacted, that whoever assaults, imprisons, or inflicts 
:my bud1~y lllJIIX:Y upon anype~son being a slave, either bywayofpunishment or of 
compulswn, or m the prosecutiOn of any purpose, or for any other cause, or under 
any other prete~t w}:atso~ver! under.cir~ul;llstance~ w~i~h would not have justi
fied snch assaultmg, 1mpnsomng,. or,.mfhctmg bodily InJUry upon such person if 
~uc~1 person ~a~ not been a .sla~e, IS li~ble to be punished by all courts of criminal 
JUdicature Withm the ternt~nes subJeCt to the goveri)ment of the East India 
Company, as he would be hable to be punished by such courts if such person 
had not been a slave. . , , 

(signed) J.P. Grant, 
Officiating Secretary to the Governmen~ of India. 

(No. 183.) 

From J.P. Grant, Esq., Officiating Secretary to the Government of India to 
T. H. Maddock, Esq., Officiating Secretary to the. Government of- ln

7

dia 
with the Governor-general. 

Consultations. 
8 April183g. 

No. 19. 

• 

Consultations. 
8 April 183g, 

No. 20. 

Sir, 
I d 

· L • • • Legislative Depart-
AM rrected by the Honourable the· President m Council to acknowledge ment. . 

the receipt of Mr. Torrens's letter of the 18th of Decem- T s 
her last enclosin"' a despatch from the Honourable 0d ecretary to the Indian Law Commissioners, 

' , ated 7 January 183g. · 
Court, dated the 26th September 1838 (Legislative 1\:!inute by. th! lion. A. Amos, Esq., dated 4 Ftb. 
Department, No. 15 ), and to forward· to you, for the · 1839, with Its Enclqsure. 
information of. the Right honourable the Governor- Letter fro~ t~e Law Commissioners, dated 1 Ftb. 

1 f 
· • f h · d 1839, With Ita Enclosures. 

gcnc~a o India, copies · o t e papers note on the Minute by the Hon. llir. Amos, dated 1 April 
margm. _1839, and Mr. Robertson, dated 3 Apri1183g. 

2. On the receipt of Mr. Torrens' letter, the Law Mmute by the lion. Mr. Bird, dated 5 Apri1!8Jg. 
Commissioners were requested to report· whether the Draft of Act, d~ted 8 April 1839. 

law, as now actually in force over every part of British India, is or is not such as 
to make the passing of a law of the nature directed by the Honourable Court 
requisite, in order that the intention of the home Government may be carried 
into complete effect. To. this question the Law Commissioners answered in the 
affirmative; and as directed to do in case they should so answer, they submitted 
the draft of an Act of the nature directed by the Honourable Court. In doing 
so, they observed that "an expr~ss enactment or declaration of the Legislature 
seems highly desirable," to determine the .existence or non-existence in a master 
of the right of moderately chastising his slave for a fault. But observing that 
the question of which determination is th~ more expedient had not b~en su~
mitted to them, and that some of them did not feel prepared to express, at thiS 
stage of the inquiry into s~avery, any opinion upon that point, they contt;nted 
themselves (with the exceptiOn of Mr. Cameron, who sent up a separate mmute 
upon this point) with giving a simple reply to the legal question put to them, 

• and the grounds of their opinion thereon. · 
. 3. On taking the draft thus submitted into consideration, it was determined to 

add a few words for the purpose of making its wh~le intent ~ore ~pparen!•. as 
explained in Mr. Amoss minute of the 1st Apnl 1839, w1th'wlnch add1t10n 
it is proposed to read it for the first time if it be determined immediately to pass 
any Act to the effect of this draft Act. 

4. Dut the question whether any such law should now ~e pro~ulgated, or 
whether nothing should be done m the matter of slavery m Ind1a before an 

585. u 11 4 answer . . 
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:"'· \', · 1 · ·,. ]to ·1 n·kn·ncc• toJ,,• lll Hk to tlu~ !louour:tbl,• Cottrttil'"" 
l', .-.t.t:'·l.l_,t~r;!JL-\\LTll1.l\ ll~l~'C'I..'ll'( ' ' .. _.

1 
p .. 

,,,,J ,_~I·""· t] 1,. ,ul•j<Tt·, !t;1,; ] 1,·cu tl 1c· o'nl•jn·t ofanxiou..; ddtiH'l';ttiOu ~~~tl the n,Ltkttt Ill 

('<lltllciL (.) 11 this l"'int I ;nn dirn·kd (<l l'l'<Jllc''l that tlt<' ht.c;ltt it<IUOLLr;tl>l,• tl11· 
r- ·

1
] 111 ·

11
· j,,. r,·fcrrcd to tit<· minttlt·s n·c·ordc·,! h1· .\Jr. ;\tllll·, .\lr. 

Consu!L:t.tiun.s. 
27 ~hv 1839· 

~~. 2. 

Lr:gisbtivc. 

Cun-,u!t:..~liuns. 

-27 ~.Lty 18;;~. 
1\'" (). :J· 

Lndoe-urc·. 

f'r<•I•u < J An af· 
f. ctnr.; ~L\v,, 

\HlYl'l'l\Ol'~ 11 ·l'lll'l{ • . . . 

l ' 1 r· "' l ~lr H\rd .Jtf,·dn·'jll'Ctirclr tiLt' ht, tltl':ld,andtltc• :>tltol.lpid. 
lll ll'l' ~llll (llll ..i. • ' ' • • I f' I . I I 

;,, Upon tl 1ic: rp 11·,tion the l'n>idc·nt in Council l"·s·' to tl' .t\'<1111'1'< 1.1t 1 t ,,,. 

opinion ,,f tltc ( ;m·cnHn·-g·cncr:t_l. . . . . 
0 . I am din·c!l'd to ,.t1g·c;c'3l, !ctr tl'.'' COil'llh'l'atton of l11' Lnnl-lllp,, tl~:ll 1.' ·rl'.'l'' 

it JILl\' be practicablc•f(tr hi . .; I.on!,lllp torcporttll thcllu~lllll.l'<LI,Jc•.l•lllil, 111 '""'' 

for the next 1n·nhntlm"il fro:n.llomLay, the rc,ult. o~ t!'~' r,·l('l'<'IIC•' '" J,t,_"· 
Tltc' Hcpurt ofthc~ La11· S'otlllll"·!Ullt'l'S,_d:ttc:d t!tc bt of h·ltru:~ry l.t-1, \\lilt II· 

aecomp:tuiments, inclmltng· "n .\ppcndtx of EY:dcncc~ ta!..ut It; tiH'III "" t,J,,· -111>

jcct of sbrcry in India, h;t< "!ready been sulnlllttc·~l to the• l~:~n:iltral>l_r~ l.~"" t !ty 
the O\TrLllld !llail of l\·lil'lt:try, 1nth a dc<p:ttclt frotll tltc l n·,i<knt Ill ( Ollllcd, 
datl'cl tl 1c 11 tlt of February Lt,t, a copy of wlticlt \\'as fonranJ,.,] to }"ll 11 it It 1ny 
letter uf tl1c "lllll' dati'. Tltc miuutcs alJon• rcfc·rrc·<l to, till' :tm<·nd<'d dr:Lft, this 
lctkr, :md his LonJ,Jtip's reply, will remain to be• submitk<l to tlw Il"numaltk 

Court. 
i .• \mOJl!,;'i-t t!tc paper,; ,cnt herc11itlt i,- tlt;~ copy of tl.tl' Hqtort uf tltc· l11di.w 

Law Conllni;sioncrs rcquircJ Ly your letter of t!te ith ultuno. 
I han·, &c. 

(sig-ned) .J.P. Gra11t, 
011iciatill'r Sccrctar'' to tltc Gon'l'mncut ul' lndi.t. 

" J 
Fort lrilliam, 8 April 183!). 

From T. II. Jlcu!Juck, Eoq., Officiating- Secretary to t!IC Go\'crnmcnt uf l11di.t 
witlt tltc Gun·rnor-Gencral, to J.P. Grant, Es<J-, O!liciating Secretary I<> tlw 
GoYCfllllll'Jlt of India, rort \ri!li:.tm. 

Sir, 
I A"I JirectcJ ]>,· the RiQht ILOnuumLlc tlw Go\'cruor-n·c·neral to ackuu11 led"<~ J . 0 () 

tltc receipt of your letter, No. 183, dated the stlt 11ltimo, with it,; cnclu.'\lrc>, on 
tlle sulijl'ct of the Slan'l'y Act, aud in reply to trammit fur sulmti--ion to tlte 
llonouraLle the Presi<lcnt in Council, a copy of hi~ Lord,dtip',; mittllk tlti' 
Jay recorded, containing his sentiments ou the sul,ject; and with rcfcn·llt'l' to the 
14th paragraph oftltat miuute, to suggest that his Honour in Council 11ill call 
for a note on the state of the law anJ practice of the traflie in cltildreu. 

2. A copy of his Lord,chip's minute, a5 also copies of your lctkr umlcr m:know
lec.lgment, ant.! of the papers alluded to in the Gth par~ graph of it, han~ been fur
warded to tltc Honourable CourtLy the steamer wltich 11ill sail from UornlJay ou 
tltc 20th iustant, in a dc,.:patelt in thi5 department, No. 1 of 1B3!J, a copy of 
1rhich i; cucloscd for the information of the Honourable the President in Couucil. 

I ltavc, &c. 
(signed) T. II. lllruldoc!t, 

Officiating· Secretary to the Government of India 
Simla, G 1\Iay 18:30. 11ith tliC Governur-gcueral. 

liiiNl!TE by tlw Right lwuomable the Governor-general. 

I. Tnc Ilonoural>k Court ltave ],y tlteir despatch of the 2Gth of ScptemL<'l' 
18~8, explicitly <ll·,irctl tltat the Governor-general of India iu Council slwuld 
lo.,,~ uo tinte iu paociu~ an euactmcnt, to tl1c cl1'cct " that no act falling- uwlcr 
t!tc dc_finitiou of an oil'cncc ~lwuld Lc exempted from puuishmcnt, Lccau.oc it i:> 
committed lty a ma!'tcr against a slave." 

2. At my su;>_~cqion tlw Law Commissioners were called upon to report wltcther 
t!H, intention of tlw Home Government was not already carricu into complete 
dkct l,y t!te practice of our criminal courts: tllC answer of the Commic.-;irlllcrc> 
\\'"' lllli'tvourablc to tltis view of the case, and the <lraft of au Act to the effect 
pmpr;:-crl lt:1o lwr·n acconlin:.;ly sublllitted; lmt. douLt.s upon otltcr groulll.l' !tare 
/wen tlll'OIIn upun tlLC fHJ!icy of p:.ts.,ing any such law. l\linutcs on tlw suJ,_jcct of 

lti"lt 
.~ 
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l1igh authority have been recorded, and in the end the President in Council ha r Nor. V. , 
requested my opinion. ' 5 

nwcrs 
0 

a Master 

I 
, over Ins Slave. 

~·. t IS ?~~:rved by t?e Law C~mmis.sion, that " the law in some parts of 
Br1tlsh !nd1a 1s alrea?y .m conform~ty w1th the intentions of the home Govern
ment; m other parts 1t IS not, and m other parts it is in such a state that no 
?De ". can say with certainty whether it is or is not in conformity with those 
mtent10ns." · 
· 4. In t~ut?, the 1~": in this respe;t ~artly depends upon the opinions of tho~e 
by whom It IS adm1mstered, and IS hable in some degree to fluctuate with a 
chanpe of functio.naries. A~~ut half of the judicial functionaries of the lower 
provmces have !:l"1ven an opm10n that they should make no difference between 
the treatment ot a slave and a freeman. In the upper provinces the Nizamut 
Adawlut have affirmed without dissent that no distinction is reco"'nised between 
~he slave and the fr<;eman in criminal matters; and i? Madras and" Bombay there 
1s the same uncertamty, and the law cannot be sa1d to be alto"'ether in con
formity with the intentions of the Honourable Court. It is cited ~s an instance 
of tl~e un.certainty and i~consisten;y of the law, th~t the right of moderate cor
rec~!On. m, the matter IS reeo~msed, by the magistrate in Southern Cuttack, 
whilst m Ce~tral Cuttack the JUdgment upon every complaint by a slave, whe
ther substantiated or not, .has· been, " 'Ve do n~t recognise slavery, you may go 
whe;e Y?ll rlease, and lf your master lays ViOlent hands upon you, we will 
pun1sh h1m.' . , 

6. Even in Malabar, where the caste of Churniurs, or rustic slaves, have been 
said to live in the lowest stage of servility and degradation, it was stated by the 
magistrate, as far back as 1835, that " slaves complaining a"'ainst their masters 
for acts of violence, receive equal protection with all othe~ castes ; they now 
readily resort to the magistrates' cutcherry, where prompt attention is given to· 
their complaints, and the parties offending against them are immediately 
punished, without any reference to their relative situations.'' I am aware that 
an entirely similar doctrine has not been held even in the neighbouring district 
of Canara; but it is altogether clear that t~e abuse of violent punishment is 
not anywhere legal. Even the authorities which allow any rigllt of correction do 
not place it. higher than that which a parent has over a child, or a master over 
a scholar or apprentice; and the llindoo law equalizes the rights which a man 
has in this respect over his wife, his son, his slave, and his younger brother of 
whole degree. . 

6. With all this, however, and with whatever degree of equality and humanity 
in practice, the law as it stands is uncertain ; and the remedy indicated by the 
Law Commissioners is an enactment, either declaring that the legal right . of 
moderate correction does, or that it does not exist in the master ; and as the 
question has not been submitted to ~hem! the. Commissioners .coll~ctively decline 
to discuss which of those two doctnnes 1t would be. most expedient to promul. 
gate and they accordingly, in obedience to the directions issued to them, submit 
the draft of an Act for consideration, by which the right of moderate correction 
is denied. 

7. I do not approve of the law in the form proposed; I think that it attempts 
to define and to restrict too closely, and I should prefer the more general form 
of Act as originally. proposed by the former Law Commissioners in their Note 
(B.) on the draft of Penal Code, and as approved by the Honourable Court in 
their despatch now before us. 

8. If the matter, however, were wholly left to my discretion, I should very 
much prefer not to legislate at all for the purpose of regulating the conduct of 
masters towards their slaves. All such regulation implies a recognition of a 
state of slavery, towards the absolute extinction of which I am satisfied that by 
the mere force of time, of civilization, and of the lenient and well-understood 
principles and practice of British adm_inistration, great advances are in p~ogress. 
If we in this manner formally.recogmse th? stat~ of.slavery, we sh~ll mcu~ a 
great danger of directly defeatmg our own mtentwns, and of becommg parties 
to the maintenance of that state by bei.ng. led into. different measur~s for ~he 
regulation of the rights and obligatiOns mc1dent to 1t.. In the case With winch 
we have now to deal, it would seem impossible not to accompany the enactment 
of such a law as is proposed, with provision~ giving to masters some. c~syJc~al 
means of obtainin" the due services of theu slaves. A summary JUnsdictwn 
is already given to "magistrates in the Bengal Presidency (by Rc;ulation VII. 

sss. I I 1819), 

• 
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Pow•~~£ a~iaster 1819), for the enforcing the uuties of the relat~on o~ masters ~nd free ser-
o,·er his Slave. vants and labourers· and the masters of slaves m1ght JUstly reqmre that some 

law similar in princi,ple should be passed for the fair protection of thei~ righ!s .; 
measures of such a character would, however, I apprehend, be found lughly Ill
convenient and embarrassing. At present the bold of masters over thcir.slaves 
is generally of the most loose de~~ription, the lcan!ng of .our courts a~inst the 
admission or support of a cond1t1on of ~ondagc. IS notonous, ~nd of powerful 
effect; there is no course oflcgal ~roceedmg agmn.st an abscondmg slave exce.pt 
by a regular civil action, on _the mefficacy of wh1ch the former La\V Co~nns
sioners have justly and forc1bly obser':ed. The att~chment and cont.m.ued 
labour of the slave is secured only by hab1t, by fixed nat10nal usage and opm10n, 
and by the sure means of good and moderate, and even indulgent and favour
able treatment; these circumstances furnish, to my mind, arguments of exceed
ina- stren"th a"ainst a legislation which must revive and, in some manner or 
other, con"firm ~ights now rapidly losing all their force without any ostensible 
interference of the government. · 

9. I would not enter into a discussion upon the degree to which, in the pre
sent condition of Indian society, all slavery is excluded from amongst the 1\laho
medans by the strict letter of their own law, or upon the degree to which the 
1\Iahomedan law and usage have superseded the Hindoo law of slavery; but it 
is, I think, from the causes above explained, sufficiently clear, that the abhor
rence to slavery entertained by the English functionary is gradually establish
ing an administration of the law under which all slavery must fall. We may 
be certain that, with the lapse o£ time, that abhorrence will only increase and be 

· diffused, and that any inconsistencies now existing in legal practice must be 
before long removed by uniform interpretations in favour of the slave. 

10. On the other hand, I admit the strong general arguments which may be 
urged against any permission of laws of uncertain construction and inconsistent 
administration, and I do not at present see reason to anticipate, as far as regards 
this presidency, serious dissatisfaction or other inconvenience from the adoption 
of the proposed remedy; and if in the opinion of others it were likely to be pro
ductive of good, and if thE' law were drawn aud could be passed without injustice 
to masters, simply in the more general form mentioned by the Honourable Court, 
and so as not to bear the construction of at all sanctioning a state of slavery, 
I s~ould be prepa!ed, in deference to t~e Honoura?le Court, to give m¥ ~ssent 
to 1t. I must hes1tate, however, upon domg so agamst the declared opm10n of 
Mr. Amos, and with the expression before me of doubts upon· the subject by 
Mr. Bird, accompanied by the statement by Mr. Robertson, that, in his opinion, 
the law in queEtion would be objectionable, and calculated in indiscreet hands to 
work immeasurable mischief. . · , , ·: , 

11. We l1ave been directed by the Court to "lose. no 'time· in passing a law to 
th.e effect pr?pose~; but surely this direction is. in its very te;ms compatible 
w1th a due d1scret10n; and before the law could be passed; ·I thmk that we are 
justifie~ in asking for the opinion of the Law Commission on' its ·expediency, and 
bound m common ~rud.ence to consu~t t!Ie governm~nts o.f Madras and. Bombay 
~pon the effe~ts wh1ch 1t may ~ave w1thm ~hose presidenCies •. · ~.propose accord
mglv, that th1s course be now m the first mstance taken, and ·m the meantime 
I shill forward copies of all the minutes by the steam mail, under despatch for 
the further observations of the Honourable Court. ~ · · ', 

12. I_ have said that the inclination of my own mind is ~gainst legislation on 
the subJeCt of slavery, for reformation is workin<> its own way, and a 'direct 
interference may frustrate our own objects, whil~ it may in some places; and 
from the absence of any very definite meaning'in India to the term •• slave*," 
excite alarm and counteraction; and yet there is one class of abuse as connected 
with this subject, to which the attention of the government and of the Law Coni
mission may very properly, in my opinion, be directed. 

13. The subservtence of a dancing girl to her keeper is, perhaps, not great~r 
m 

•1 have used this !erm not only in deference to tbe distinction which has been drawn by 1\Ir. Came
ron between slavery 10 the East and slavery in the Vve•t lndic•, b:.t Lccause (as I understand) such 
t "F d " " Gh I "" llh rl •• d h erms as I oee, o am, anaza , an ot ers, arc very gen~rally translated by the word 
" slave," though they n•ay be often rather applicable to a state of honourable and connected depend
ance than to one of Lumlage. 
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in India than that of the young prostitute to the panders of Paris and of L. n p Nor. ~·1 
d d 

· • 1 d 0 - owe111 o a " nste 
on; al). no mag1strate In t lese ays would construe it to be slavery or 1"n an over his Slave 

. I . I f I . h" l . ' y . ":ay ~anct10~ t lC r1g Jt o contro w IC 1 IS assumed. Yet the power over these 
guls 1s acqmred by purchase; and from correspondence with Major Sleeman and 
others, I am led to beli.eve that the traffic. in ch!ldren for the supply of the 
zu~ana and the brothel, Js a so:nrce of extens1ve cnme, upon 'the temptation to 
winch gangs, even of systematic murderers, as appears by the published Report 
upon the Megpunna Thugs, have been founded. All crinie, indeed by which 
the pos~cssion of the chi!d is obtained, is already punishable by Ia;; but it is 
not ras1ly detected, and 1t seems probable that far too much of facility exists in 
the traffic which follows upon the possession. · 

14. I shall be very glad if the Law Commission, or if the Secretary of Govern
ment at Calcutta in the legislative department, were called upon for~ note on the 
state of the law and practice on this subject. I am told that it was brought under dis
cussion before the government a few years ago, soon after a great inundation in 
Cuttack, when from the inability of parents to support their families, the exten
sive sale of children had attracted general notice. The purchase of children at 
that time was very generally an act of charity, and was considered to be legal 
and commendable, but the legality of such a traffic in ordinary times must, in 
my opinion, lead to evils more than counterbalancing its occasional good. 

'. 

Simla, 6 May 1839. 

(No. 222.) 
From J. P. Gmnt, Esq. Officiating 

Secretary to the · Government of 
India, to the Indian Law Commis
sioners; dated 27 May 1839. 

Gentlemen,. 
WITH reference to your Report on 

the present state of the criminal law in 
India relating to slaves, the Honour
able the President in Council requests 
that you will collectively favour him 
with your opinions on the following 
points: · 

1. Whether or not it is expedient 
now to pass any law to the effect of 
that directed by the Honourable Court 
of Directors, in their despatch of the 
26th September 1838, No. 15, whereof 
an extract accompanied my letter to 
your address of the 7th January last. 

2. The Indian Law Commissioners 
were in the first instance desired to, 
report whether the law, in its present 
state did not provide all that was in
tend~d by the Court of Directors, who, 
in their despatch, desired the govern· 

(signed) Auc!tland. 

{Nos. 341, 342.) 
From J. P. Grant, Esq. Officiating 

Secretary to the Government of 
India, to the.Chief Secretary to the 
Government of Fort St. George, and 
Secretary to the Government of 
Bombay; dated 27 May 1839. 

Sir, 
IN consequence of the receipt. of a 

despatch from the Honourable the 
Court of Directors, on the subject of 
slavery in India, the Honourable the 
President in Council has had under his 
consideration a proposed law (a copy 
of which accompanies this letter), de
claring and enacting that any assault 
committed, or personal injury inflicted 
on a slave shall be punishable in the 
same manner as if such assault had · 
been committed, or personal injury 
!nfiicted on a free person. 

(signed) J. P. Grant, 
Officiating SecY to Gov1 of India. 

ment 'of India to pass an Act to the 
effect of a provision suggested in Note (~.) of th.e Penal Code, 
viz " 'Whatever is an ofl'ence when committed agamst a freeman, 
sh;ll also be an offence when committed again.st .a slave." In answer 
to the question put to them, the Law Com!DJsswners have. repor~ed 
that the law in its present state does not prov!de for every thmg wluch 
the terms cited from the Penal Code would mclude. The grounds of 
their opinion will be seen' from the accompanying copy of their. R_eport. 
dated the 1st February last. It would appear that the Commissioners 
considered that the present criminal law of the co~ntry made one 
difference between slaves and freemen, but no other, VIZ. that a master 

585. · 1 1 2 might 

Consultations. 
~7 May 1839• 

No. 4o 



,, ' ··.sPECIAL REPORTS OF~THR . - - - - .. - - ' - . - . -. ' .. 

.No:•V. . 
·:Powe~s ·or a Mnster might justify 'inflicting moderate correction on a slave for certaiJ 
, over his Slave. faults. . . : . ·. 

· 3. The. Right honourable the Governor in. Council is requested t· 
favour the government of India with his opinion on the followin~ 
~~= . ' 

4. First. Whether or not it is expedient now to pass any speciallav 
to the above effect. · . · ·· · · · · · . . . ' 

. 5. The President in Council remarks on this point, that, as wil 
appear from the perusal of Note (B.) of the Penal Code, much variancj 
in the practice of magistrates. exists as to recognising the right o 
moderate correction · by a master of his slave. It is desirable . tha 

.doubts upon this subject should )'e removed, if it can be done withou 
the hazard of creating greater t ... conveniences. . 

Upon the expediency of formally abolishing the power of a masteJ 
to correct .his slave iii ~ny case, it may be desirable to consider whetheJ 
itwould he· ;regarded with jnstice, or, ·in fact, by any _considerablE 
portion of the, community, as an infri:r;rgement of rights and a deteriora
tion .of property through the ·medium of the ·criminal law.. It is als< 
to be considered, as' the regu~ations,for the punishment of servants d< 
not appear to be applicable· to slaves, whether, regarding. such benefit1 

· as·the slave-may derive from' his situation,.itis:properthat he shoulc 
be placed in a much more indepe~dent condition than a ·servant, . ·am 
be exempted from punishment of every kind, from w-hatever auth6rity 
and 'on whatever occasion. ' . ' '- . ·_ 

. · 6. It may deserve inquiry whether an objection applies to anyspecia: 
law regulating the conduct. of masters towards their slaves ( especiallJ 
jf it· be . thonght proper. that the .law should contain provisions fo:r 

.. enforcing. bj'a magistrate. the obedience; of slaves in like .manner a~ 
servants), as implying a; recognition of a state of slavery, towards. the 
hbsolu te extinction , bf:w hich, by the ,mere force of time, of ci vilizationl 
and of ·the. lenie:ot ,and well-understood! "principles :and practice oJ 
British administration; grea(adv.ances· are: in 'Progress, · It has been 
observed;. th~t ·if· government. ·in_ this manner formally recognise th€ 
state of slavery, it will incur a gt·eat danger of directly defeating· .ite 
own intentions~ _and bf becoming parties~ to the maintenance of· that 
state, by being led. into different measures· for the regulation of the 
rights and.obliga,tions incident to it. It appears to be very important 
to compare, on the one hand. the· inconveniences to which it may be 
thought the law will give rise, not merely such as may necessa:r;ily 
result from it, but also such as it may· be likely to prpduce if adminis
tered indiscreetly, or if made a plausible. ground for discontent and 
excitement, itn~,,.on: the other, the practical benefits which the law may 
be exp·ected to confer. As to _this,. it is to be observed that the real 

·operation of the law is ,mpch __ moreJimited __ thall would at first sight 
appear, 'from the terms of the provision suggested in· Note (B.) of the 
Penal Code, which provision, it IDll;St. be recollected, was intended by 
the Law Commissioners to be applied to· the whole criminal law, and 
pot._.m.yrr_ly}e.·,~upp~y a parti~uJar.,defect i~ }h~- .~~~s~f~g )a)V.~. i~ .·~~~ 
made ; ~?- pr~h1b1.t , Immoderate· ~s well. ~s, mqqei~~e, ;-,~or;e~twn, ·tn.e 
fonner Of whiCh_ IS already p~ovJde.d, agamstby tlie ex1stmg.law •. ·: It 
~miy _d~~.e~v~ ~.onside~·ation w?eth~~· th~ ~p~~a~o~. oft~~ 'law, i~ · ~i~ply 
prohibttmg ,mo,de,r~!~· correctw?~ ';vt!l :n,Qt,,. ~~./~-~t1 ·~~· still more hm1t,~d 
by~h~ gener~lp,r~c~JG~ o{:mag1str~tes ~~on ?ornprarnts: 9f ~he nature 111 
questu~n_, ,Whi~fr IS ~~· presen~ )o _le~Qin_favo~ of the. slav~ .. ,And 
regardmg the effects of usage, :the (hstanc~ o£ tribunals, the difficulty 
Of establ:ishliig a 'charge 'of moderate' correction,, the- trifling nature· o£ 
the punishment w~~~-~ ~?uld wi_t~l ju~tice be inflicted on a inast~r for 
moderately correctmg h1s. slave, (1t· bemg:unders.tood that, accordmg to. 
the .-existi:Qg law, .the master, wo~ld , be. punishable if: he corrected his 
slave immoderately;.· or even moderately,· ~xcept for ·negligence, dis
obedience,.· or disrespect,) it may be- proper to. inquire whether the Act 
would be likely to have any practical effect of a general or extensive 
nature. 
· · 7. 'Vithout enterin~ into a discussion upon the' degree to which, in 

" · . ilie 
• 
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the present condition of Indian so.ciety, all slavery is excluded from 
amongst the Mahomcdans by the strict letter of their own law, or 
upon the de~ree to which the Ma~omedan law and usage have super
seded the Hmdoo law of slavery, 1t must be sufficiently clear that the 
abhorrence of slavery entertained by the English functionary is gra· 
dually establishing an administration of the law under which all 
slavery must ~all. It ~ay be certain tha~. with the lapse oftime, that 
abhorrence w1ll only mcrease and be diffused, and that any incon
sistencies now existing in legal practice must be before long removed 
by uniform interpretations in favour of the slave. 

8. Second. Whether, supposing a law of the nature proposed to be 
determined on, it could with justice be passed without compensation 
to the owners of. slaves; and, generally speaking, what compensation 
would be equivalent to the practical change which such a law would 
effect in the value of a slave. Also, whether it would be indispensable 
that, if the power of moderate correction be taken away, some pro
visions for enforcing obedience in the nature of the regulations or bye
laws for enforaing the obedience of servants should be enacted. 

9. Third. Supposing a law of the nature proposed to be passed, 
whether it would be expedient to pass it' somewhat in the form of the 
appended drafl, Act (A.), which has been slightly altered from the 
'draft prepared by the Law Commissioners, or in a more general form, 
as in the appended draft, Act (B.), which follows more nearly the words 
of the Honourable Court's despatch. It has been objected to the 
draft (A.), that it attempts to define and to restrict too closely. On 
the other hand, as will be seen from the Report of the Law Com
missioners, the only legal effect of the law would be to take away the 
right of moderate chastisement for misconduct, such as may be exer
cised by a parent over his child, or a master over his apprentice, It . 
may therefore. deserve consideration whether the Act, in the more 
general form, would import a great deal more than its real operation; • 
and though its terms might be very proper in a code which embraced 
the whole crimiriallaw, they would be mappropriate in. an Act which 
contained only a very partial modification of the existing law. It 
might be observed that the ~s~ of such general terms woul~ have t~e 
effect of representing the ex1stiDg law as much mor~ defective than 1t. 
really is, and ofintroducing.much g~eat~r ch~ngeJI 1n the usages and 
rights of the native commun1ty than 1s e1ther mtended or effected •. 

Fort William, · 
27 May 1839." 

I have, &c. 

· (signed) J. P. Grant, 
Officiating Secretary to Government of India. 

DRAFT Ac'li (A). 

249 

IT is hereby declared a:nd enacted,. ~hat whoever ~saults, imprisons, o~ inflicts 
any bodily injury,up~n any pe~son b~1ng a slave, e1ther by ,way of pumshment 
or of compulsion, or m the prosecutiOn of any p~rpose, or for a~y other cause. 
or under any other prete;x:t w.hats~eve~, unde~ c~rc!lmstan~es !'~JCh would not 
have justified such assaultmg, 1mpnsonmg, .or ~nfhctmg bod1ly Injury upon such 
person if such person had not been· a sl~ve,, 1s hab~e to be pumshed by all courts 
of criminal judicature within the territ?nes subject to .the government of t~e 
East India Company as he 'Yould be hable to be pun1shed. by such courts 1£ 
such person had not been a slave. . . 

(signed) J. P. Grant, 
Officiating Secretary to the Government of India. 
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No. V. 
Powers of a !\laster 

over his Slave. 

Consultations. 
27 May 1839. 

No.5· 
Legislative Depart• 
ment. 

C<.nsultations. 
27 .lllay 1B3g. 

No.6. 
Legis. D•partment. 

SPECIAL REPORTS OE THE 

' 
· DnAFr Acr (D). 

It is hereby declared and enacted, that no act which would be an offence if 
done against a free person shall be exempted from punishment because it is done 
against a slave. 

(signed) J. P. Grant, 
Officiating Secr~tary t~ the Government of India. 

(No. 223.) 
From J.P. Grant, Esq., Officiating Secretary to the Government of India, to the 

Indian Law Commissioners. · 

Gentlemen, 
As bearing upon the general question of slavery in India, to which my letter 

to your address of this date, No. 222, relates, I am directed by the Honourable 
the President in Council to request that you will prepare and subtbit for the 
consideration of government, a note of the present state of the law and practice in 
India relative to the sale of children.· 

2. It has been observed to the President in Council that the subservience of 
a dancing girl to her keeper is perhaps not greater in India than that of the . 
young prostitute to the panders of Paris and of London ; and no magistrate in 
these days would construe it io be slavery, or in any way sanction the right of 
control which is assumed. ·Yet the power over these girls is acquired by pur
chase; and it is suspected that the traffic in children for the supply of the zenana 
and the brothel is a source of extensive crime, upon the temptation to which 
gangs even of systematic murderers, as appears by the published Report upon the· 
l\fegpunna Thugs, have been founded. AU crimes, indeed, by which the pos· 
session of the child is obtained, are already punishable by law; but it has been 
observed that such crimes are not easily detected, and that it seems probable 
that far too much of facility exists in the traffic which follows upon the pos· 
session. . 

3. The opinion and suggestions of the Indian Law Commissioners are re
quested on this subject in a separate Report; as it appears to· the President in 
Council to be a question which, supposing it to require legislation, might be 
conveniently legislated upon without reference to the question to which my 
separate letter .of this date relates. 

I have, &c. 
1 (signed) J. P. Grant, . 

• · Officiating Secretary to the Government of India. 
Council Chamber, 27 May 1839. · . 

(No. 359.) 

From J. P. Grant, Esq., Offi~iating Sec~etary to the. Gove~ment of India, to 
T. H. Mad<!och, Esq., Officiating Secretary to the Government of India witll 
the Governor-General. 

To the Chief Secretary to the Government of Fort· . Sir, 
St. George, Secretary to the ~o!ernment of W ITli reference to your letter dated the 6th instant 
B.•mbay, and lndmn Law CommissiOners, dated . '. • • • ' 
2 7 !\lay 1s3s. I am directed by the Honourable the President m Council 

To the Iudian Law Commission, under the same to forward to you, for the information of the Right 
date. . honourable the Governor-general, copies of the letters 

addressed on the subject of slavery in India, as noted in the margin. . . 
I have, &c. 

Fort William, 27 May 1839. 

(signed) J. P. Grant, 
Officiat~ng Secretary to the Government of India. 
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1.\. (No. xg2.) " 

Fro~ J. C. C. Sutherland, Esq., Secretary to the Indian Law Commiss· 1 
J. ?· Grant, Esq., Officiating Secretary to the Government of India 

1t~' is~ 
lattve Department. ' g 

Sir, 
I A~l directed by the Law Commissioners to acknowledge the receipt of your 

le~ters, date.d 27th ~ay, Nos. 222 f:' 223, and to request that you will inform 
Jus Honour In Counctl, that the subJects referred to the Law Commission iu both 
these letters are now under their consideration, with a view to their general 
Report upon slavery in India. · 

2. As it will be shortly ready for presentation, the Law Commissioners submit 
that the most convenient and satisfactory made of accomplishing the wishes of 
his Honour in Council will be to proceed with that Report. 

I have, &c. 
Indian Law Commission, (signed) J. C. C. Sutherland, 

13 June 1839. Secretary. 

(No. 627.) · 

From H. Chamier, Esq.,. Chief.S~cretary to the Government of Fort St. George, 
to J.P. Grant, Esq., Offictatmg Secretary to ~he Government of India. · 

I . . ' 

Sir, 

No. V-. 
Powers of a l\1 ast<r 

0'\'er his Sla\'E'. 

Con•uhations. 
24 June 1839. 

No, 54· 

Consultations. 
11 Sept. 1839. 

No. u. 

"'ITII reference to your letter of the 27th May last, No. 341,' I am directed' Judicial Depart· 
by the Right honourable the Governor in Council to transmit, for the informa- ment, 

tion of the Honourable the President in Council the accompanying copy of a letter· 17 July 1s39• 
from the acting register of the Sudder Udalut, submitting the sentiments of that No. 130. 
court on the several points referred to in your letter under reply on the subject 
of slavery in lnilia, and to intimate that his Lordship in Council entirely concurs· 
in the opinions expressed by the judges, and considers it will be preferable not 
to legislate at all in respect to slavery until the whole question in all its bearings 
has been fully considered. : 

I have, &c. 
(signed) H. Chamier, 

Fort St. George, 30 July 1839. Chief Secretary. 

(No. 130.) 
From T. H. Davidson, Esq., Acting Register to the Sudder Udalut, Fort St. 

. George, to the Chief Secretary to Government. 

Sir, 
1. I A)l directed by the judges of the Sudder Udalut to acknowledge the 

receipt of the extract from the minutes of consultation, under date. the 2d July 
1839 No. 530 forwarding copies of a letter, dated the 27th May last, from the 
Officlating Se~retaryto t!1e Go~ernment .of India, imd of ~he pa~ers ":hich accom- . 
panied that communicatiOn on the subject of slavery m. lndta, With reference 
especially to a despatch from the Honourable the Court of J?i~ectors, desiri~g 
the government of India to pass an A;~ to the effect of a proviSion suggested 1~ 
Note (B.) of the Penal Code, and ~equmng .the Court ofSudde~ Udalut to submit, 
their sentiments on the ~everal. pomts there_m referred t~. . . 

2. The first question on whtch th~ senttm.ents of th1s court are regmred by . 
overnment is, "Whether or not i~ IS expedient now .to pass any specmllaw to. 

fhe effect of that of which a C?P;Y IS ~nn;xed, declarmg and enactmg. that a':y 
assault committed or personal InJury mfhcted on a slav~, shall be pumsha?l~ xn 
the same manner as if such assault had been comm1tted or personal IDJury. 
inflicted on a free person." · 

3, With reference to the observation in pa:agraph 5, of the letter from the Offi-
. t. Secretary to the Government of India, dated 27th May 1839, that much cia mg . . . h . h f d . · "in the practice of magistrates exists as to recogmsmg t eng t o mo e· 

Hnance tion by a master of his slave," the judges of the Sudder Udalut remark 
r
1
ale ctlorrc~rcular order of the Fouidaree Udalut of the 27th November 1820 has 

t Jat IC ci . J . • h' t d I t . I 
I 'd d . a uniform course of procedure m t IS respec , an t 1a masmuc 1 as 
a1 own no 

!iRS. 114 

• 

Consultationa. 
!l Sept. 1839• 

No. u. 
Enclosure. 

Sudder Udalut. 



SPECIAL REPORTS OF· THE 

No. V. I . " I d' h Powers of a !If aster no specific penalty is prescribed in the .Regu atwns 1~r assau ts excec J'lg t. .e 
over bis Sla\·e. jurisdiction of the maO'istratd (under Sect. 32, Regulation IX. of 1816), t!.,~ .1-

minal judge is requir~d under the provisions of Sect. 7, Regulation X. ~f 1 .i1.G, 
as illustrated by the crrcular order of the 28th January 1828, to be guided, m 
such cases, by the l\lahomedan law, which does not make a master liable to 
punishment for correcting his slave in a lawful manner for an·offence incurring 
discretionary punishment under that law. 

4. "Regulations for the punishment of servants" for breach of duty, "or 
departure from proper demeanor," have been enacted in Sect. 18, llegulation 
XII. of 1827, in the case of Bombay; but there are no such provisions in force 
under this presidency, where therefore the comparison between the condition of 
a servant and that of a slave exempted from correction by his master cannot be 
made. 

· 5. In the Note (B.) to the Penal Code, it appears to be argued, that the masters 
of slaves, in these territories, exact service by the use of violence, and that the 
same of reciprocal benefit is not brought into operation under the system of 

· slavery there prevailing. 
6. But the information contained in the official reports on this subject docs 

not appear to warrant this conclusion. It is certain that the ill-treatment of 
slaves by their masters is not general, if indeed it exists at all, to any great 
degree; and as a motive in the nature of that adverted to by the Law Commis
sion, as not existing, it is observable that the slave is fed, housed, and clothed by 
his master. The enactment of a Penal Code abrogating all reference to the 
Mahomedan law will set asidP. the rule above mentioned ; and under the general 
provisions for the punishment of assaults, the masters of slaves will by the opera- , 
tion of that "abhorrence of slavery," noticed in the letter from the Officiating • 
Secretary to the Government oflndia, be deprived of any power which they may 
now exercise of enforcing obedience by personal correction. · 

7. Some interval must elapse before the promulgation of a Penal Code; the 
subordinate functionaries, whose opinions have been required upon that framed 
by the Law Commission, have not yet all sent in their opinions, and the judges 
of this court have yet to commence the •• laborious revision" of this code imposed 
upon them, as well as to digest the opinions laid before them. The occupation 
of their time and attention by their proper judicial duties leaves little leisure for 
this arduous undertaking. · 

8. But it does not appe.ar to the Court of Sudder Udalut that in the mean
time any special enactment on the subject is required. The observations in the 
letter under consideration show that there are grave reasons for questioning the 
expediency of any special legislation on the point in question; and that any 
practical good, commensurate with the danger of evil, would result from enact- .. 
ing the proposed law, cannot, in the opinion of the Judges of the Sudder U dalut, 
be expected. . 

9. With reference to the second question in paragraph 8, it appears to the judges 
that no satisfactory conclusion as to the claim for compensation could be formed, 
or estimate as to the quantum of compensation be made, without local inquiries, 
into which it would not be proper for this. court to enter without the special 
authority of the government. 

10. The provisions in the Bombay Code for the punishment of servants would 
be nugatory in the case of slaves, from whom a fine could not, consi::~tcntly, ba 
levied, and to whom "ordinary imprisonment without labour" for 14 days would 
be rathet a boon than a punishment. 

11. If a law of the nature proposed shall be determined upon, there can, in t~.:: 
opinion ofthe judges of the Sudder Udalut, be no doubt that the draft Act (A.) 
would be preferable to (B.), for the reasons stated in paragraph 9, of Mr. Secre
tary Grant's letter. 

12. The latter Act would, in the opinion of the Sudder U dalut, be calculated 
to occasion serious misconception. · 

Sudder Udalut Register's Office, 
17 July 1839.' 

I have, &c. 
(signed) · 'T. H. Davidson, 

Acting Register. 

(A true copy.) 
(~igned) · H. Chamier, Chief Secretary. 



INDIAN LAW COMMISSIONERS. 
No. V. 

(No. 2037 of 1839.) 
Powers of a Ma&tcr 

over his Sluve. 

J.<'rom L. R. Reid, Esq. Acting Chief Secretary to the Government of Bombay 
to ihe Officiating Secretary to the Government of India in the Lcgislativ; 
Department. , · . 

Sir, 

Consultation'
!~ Sept. 183g. 

No. 13. 

IN acknowledging the receipt of your letter, dated the 27th. of May last, Judicial Depart· 
No. 342, enclosing the draft of a proposed Act, providing that a personal inju17. mel!l. 
or an assault committed on a slave shall be pumshable in the same manner as 1f 
Committed on a free person, I am directed by the Honourable the Governor in 
council tQ transmit to you, to be laid before the Honourable the President in ~ 
Council, copy of a letter from the Register of the Sudder Foujdaree Adawlut, 
dated the ~Oth ultimo, reporting the opinion of the judges of that court, that 
there is no necess-~ty to pass a special law for the protection of sl11ves under this 
presidency, since the laws at present in force are applicable to them, and an 
offence which would be punishable when committed against a free man would 
not be exempt from punishment if done against a slave. 

, I have, &c. 
•• tsigned) · L. R. Reid, 

Bombay/Castle, 6 August 1839. Acting Chi.ef Secretary to Government. 

' ' 

(No. 1254 of 183g.) 

From P. W. Le Geyt, Esq .I Register of the Sudder Foujdaree Udalut at Bombay, 
· · to J. _P. Willoughby, .Esq. Secretary to Government, Bombay. . 

ffir .. 
• I Alii directed by thejudges of'theSudder Foujdaree Udalut to acknowledge· 

your letter, No; 1675, dated the 3d instant, giving cover to a despatch from the 
Offi.ciatin~ Secretary to 1he qo!ernment ~£India, on the: subject of a proposed 

1 

law, relative to· a personal InJury or an -assault committed on a slave, and 
r.Qquesting thei'r opinion on the same. · · . · · · / __ . . 1 

• . 

. 2. In· reply, I am instructed' to observe that there· d%~ n~t. appear to be any 
. necessity to pass a special law for the protection of sla_~es throil~hout the zillahs 

of this presidency, as the law in force is as applicable.~o them as t'a free men; and 
. no ~ffence done agail!-s~ a free rna~, is.., by th~·Bombay Code; ~~,mpted fi·om 
. punishment, because 1t lS done agamst a slav et- . ' . 
. 3. As the power of a: ma~t~r to correc}.Jhis "slave has never been ad1Ilitted by 
our C~de, the general. practice of the ·iliagistrates has been aga!nst it, alt~oagll_ 

, except10~s are quoted m the N ?te (B.) to the Penal Code ; and it IS not cons1~ered 
tha~ a ~tr1ct enforce~ent of thts, ~e would be looked upon by tlte commumty as 
an !nfrmg~ment tf r1.ght, or ~-~eterioration of property; for masters are also l?ro· 

. tecte~ a~amst the m1sco?dur·t of their slaves, ·as the Regulations for the pumsh• 
. ment of seryants, contau:·~~ in Section 18, Regulation XII. of 1827, h~ve been 

_.ruled b;r this court, }'"'a date· the, 4th November 1830, to be applicable to 
· -slaves. . .. . /D. er _ . ·, 1 -' '·'"'"'.../ . 

_,/ • . ! · 1, ·l. • Ihave,'&c. · 
Bombay S•·"e'· . . ". . - ' · p ,, L G t 
• , ·milder Foujllaree U d~lut, · ' (signed) -· ' • ,., • e ey •. 

· · · "'; 20 July 1839. i · · · R~gtster. 

. ' ' 
(True copy.) 

·" · . . '. · (signed) L. R. Reid, · , 
- Acting Chief Secretary t? Government. 
' 

. MINUTE by the Honourable A. Amos, Esq., dated 27 August 183!J; 

T~~ Governor-g-eneral expressed a wish ~hat .the govern~ents of l\1a~ras 
and Bombay should be consulted on the subject of the. expedle?CY of passmg 
the Slavery Act, in 0 : .ier that we mig:ht for~ a more safi~factory_Judgment a~ t~ 
the propriety of del<tying to conform Immediately .to the mstru~tJOns for passmo 
the Act received from the Honourable Court of D1rectors. lu pursuance of !he 

8- ' K K . recommendation 5 ;)• . 

Consultation• 
lZ Sept. 1839. 

No. I4. 
Enclosure. 

Consultations' • 
!I Sept. 1839· 

No. 15. 
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l'o• ers of a Master recommendation of the Go,·ernor-gcneral, ad vices npon t 1e su uect ave ueen 

.our his Sla•e. obtained from Madras and 13om bay. Nothing remains but to forward the papers 
to l1is Lordsl1ip and to the Home Authorities. . . . 

It will be observed, that the Bombay government do not g1ve us any opm10n 
of their o\m, but it forwards, without comment, the opinion of the. Suddcr Court 
of that presidency. The llombay Sudder Court think tl1at there is not any 
necessity to pass the special law. They further observe, that such a spcciall~w 
would not ,i·ork injustice or inconve~ience, nor call for compensation, for a 
rPason (the only one assigned) which certainly do~s not apply to the other pre
sidencies, viz. that in llombay the magistrate will enforce the services of a 
~lue, . 

It may be remarked, that the construction given to Sect. 18, Reg. XII. of 
1827, of the llombay Code, by the llombay Snader Court, is at least open to 
wry gra,·e doubt in point of law. The operation of this construction, in cases 
decided with reference to it, seems to call for inquiry. · 

It is observed by the Bombay Sudder Court, that the power of a master to 
' correct a slave is not recognised by the Corle, nor by the general practice of 

magistrates. This, as to immoderate correction, is the established law of the 
country, and practice of magistrates over the whole of India. The only ques
tion upon the subject regards moderate correction for misconduct. According 
to the Bombay judges, this also is prohibited by the Bombay Code, because not 
admitted by it. I think it would. be satisfactory to ask the Bombay judges, 
whether they hold, upon the same grounds, that it is punishable in a master to 
give moderate. correction to a servant, young or old, not being a slave 1 And 
whetl1er, in point of fact, these cases of moderate correction by masters are not 
of a nature that they seldom, if ever, are· brought before a magistrate 1 With 
regard to the " general practice" spoken of, I should like the Bombay judges 
to ?e asked how many cases of moderate. correction they adverted to as consti~ 
tutmg such general practice. 

The .l\ladras government and Sudder Court both concur with the Supreme 
Government in thinking that there are grave reasons for questionin"' the cxpc
di_ency of the propose~ law; and they say that no practical good, co~mensurate 
With the danger of ev1l, can be expected to result from the proposed law. · 

With regard to th1~ ,estion of compensation, it is the opinion of the Madras· 
tJ . • } • . .1 IOU ~ b • " "1 d" d f • ?u 1?nhes t 1at lk·~ + . e sat1S1actor1 y 1spose ·. o w1thout furt!JCr local 

mquuy. This?~ \e q"\to 'pg reason for not passing the Act immeJiatcly •. ·, 
. '!he l\ladr(10 

.( canno~n~der that a Regulation similar to tliat in the 
Bombay Co"" -~~one is a str .at ~r the Madras presidenc''• either as· regards· 

•onsl!· 1· • • ~··· 1 } · J Sen ants Or'f _,., aut lOrltiCS COil~ of. Y as regards S a \·cs. But if servants are 
puiJ.i.Ir!t 10 cl le would not answer ~afiin the Madras presidency, then the r"dcih': ~~0; slaves, lJUt more par~icu~Re0parison can arise in the Madras 'pre

begpy···.-P. ... tfle ~y ~od~rate ~orrectwn WIt"- '. ofserv?nts. and of slaves under 
Judges are not nght m·say_1~g, t~at n_o con-,..agtb.e pomt IS doubtful under the 
siden!:y between the condition, m tlus rcspcct,~on')t a master may correct his 
the proposed Act. ~ have ~efo~e observed, that • ,de!l,uivoc~l authority in the' 
English law, Bawkms la~mg 1t do~m broadly th,I'J.te. . 
servant, and t1_1e right belllg recogmsed by more unt, 1 terms of Note (13.), 
case of apprentices. · .. · · · -tt "· 

The Madras authorities tl~ink t~at an ~ct, lD tl~e expres~ co~.. A. Amos. 
would be calculated _to occas1on scnous misconception. . · ·1. " 

(s1gned) ·· 
..... ..,_ . (~ 

(No. 472.) ' ~ 
Consultati,1ns. 
2 SfJ>l. 1839. 

No. 16. 

From J. P. Grant, Esq. Officiating Secretary to th~ Government of India, ~ 
L. R. Reid, Esq. Acting Chief Secretary to the Government of llom?ay. 

Sir, - .. . . C . "1 k 1 d t1 
1 <fislathe Drpart- I AM directed by the Honourable the Prest dent m ou?c1 to .ac .now e. ge •e 
, .. .,;t. receipt of your letter, No. 2037, under d?tc the 5th _ultimo, wtth 1ts cnc1osure, · 

and in rer,ly to communicatE< the followlllg observatiOns. · . , 2: His Bo~or in Council is of opinion, that for the purpose o~ the ~ep~rt ~n 
Slavery, as well as with respect to the I>~rticular Act under comJ~eratJO?•.Jt Will . 

be desirable to inquire of the Company s advocate at Bo~thay, '' hcthc1, m any 

P
rocecdiugs for false imprisonment, the 13om1ay Hegulat10n would amount to a· 

lt•gal 
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legal justification, the person imprisoned being a slave, and not under ·any Powers of a Mastrr 
specific contract of servicP. over b1s Slave. 

3. It is dll!lirable also to inquire of the' judges of the Sudder Foujdary Adawlut, 
at Dombay, what is the number of cases in which the Rrgulation has been put 
in force against sla\·cs; and whether, under the 13om bay Hegulations, a master 
puni~hing a servant (not being a slave), young or old, by moderate correction, 
for gross negligence or misconduct, would be punishable us for an assault. 

4. 'Vith regard to the " general practice of magistrates," there is no doubt 
that, as n•gards immoderate correction, or even moderate correction without 

·fault, every kind of law, and the universal practice of magistrates throughout 
India, is in favour of the slave. What Ids Honor in Council particularly desires 
tp know is, whether the Sudder Foujdary Adawlut mean that the general prac

. tiee applies to moderate correction for negligence or misconduct. If such be the 
case, he is further desirous of being informed of the number of cases in which 
masters. have been punished by magistrates for moderate correction of their 

· slaves. · · · · 
I have, &c. 

Fort William, 
2 September 1839. 

(signed) J. P. Grant, 
Officiating Secretary to the Government of India. 

'. l 

' 

' 
· (No. 471.) 

• • . j 

, From J. P. Grant, Esq. Officiating Secretary to the Government of India, to 
• · - T. /1. J.faddf)ck, Esq. Officiating Secretary to the Government of India, with 

· the Gover~ or-general. : , · , - I . , , .. . 
. . . : 

Consultations. 
g Sept. 1839· 

No. 17. 

Sir, . . Legislative Dep. 

· • IN continuation of my letter; No. 359, of the 27th May Letter from the Chief Secretary to the Govern· 
. • · • ment of Fort. St. George, dated 30 July 1839, 

'last, I am directed by the 'Honourable the President lU with Enclosure. • 
· Co· neil to. forward· to .you: for the information 'of the Letter from the Acting Chief Secretary to the 

U ' . ' • • Government of Bombay, dated 5 August 1839, 
Right honourable the Governor-general of lndta, cop1es ~itb Endosure. . · 

:of the papers, as t;~oted on the margin, respecting the M'~s~~.by the Hon. Mr. Amos, dated ~7 August 

Slavery Act.. L£tter to Acting Cl>itfSecretary to the Govern-
. · • · · • ment pf Dombay, dated i Septembcr1839· 

I have, &c. 
· (signed) · J. P. Grant, 
Officiating Secretary to the Government J)f India. 

. Fort William, 
· 2 September 1839. 

, ' I . 

From T. H. Maddock, Esq. Officiating Secretary to the Government of India, 
with the Governor-general, to J; P. Grant, Esq. Officiating Secretary to the 
Government of India,_ Fort William. . 

Sir, . 
I A~I dirccte~to acknowledge the receipt of your letter, No. 471, dated the 

2d ilistant, with enclosures, respecting the Slavery Act, and to state, in reply, 
that the Governor-general will await the receipt of the answer of the Law Com
missione~s to the letter addressed to them by order of the Honourable the Presi· 
dent in Council, ol) the 27th.May last, No. 222, before he records any opinion 
on the papers submitted with your letter under acknowledgment. 

Simla, 
30 September i839. 

I have, &c. 
(signed) T. H. Maddock, . 

Officiating Secretary to the Government of India, 
with the Governor-general. 

KK2 

Con•ultations. 
U October 1839-

No.1. 

Legislative. 



No. VI. 
Oaths and Declard• 
tions of Native 
'Yitnesses. 

Coos. 
10 Nov. 1839• 

No.8, 

Legislatire. 

• 

SPECIAL REPORTS OF THE 

-(A.) No. VI.-

CONCERNING THE OATHS AND DECLARATIONS OF 
NATIVE WITNESSES. 

(No. 468.) . 
From J. P. Grant, Esq. Officiating Secretary to the Government of India, to 

J. C. C. Sutherla'!d, Esq. Secretary to the Indian Law Commission. 
Sk . . 

I AU 'directed by the Honourable the President in Council to request that you 
will lay before the Indian Law Commissioners, fo~ th~k inform~tion,. the ac
companyin"' draft of a proposed Act for the exammation of native Witnesses, 
which was ~ead in Council for the first time on the 21st ultimo; together with 
the accompanying copy of a letter from the government of Bengal, dated the 
11th of July last, with its enclosures. , 

2. With Mr. Secretary l\lacnaghten s letter. of the 8th of August 1836, 
No. 206, papers connected with the question. of ,','the abolition of oaths by 
prosecutors and witnesses in civil and crimi~~ cases" were referred to the 
Commissioners for consideration at the proper stag(of thek proceedings. The 
Commissioners will observe, that the proposed Act does not abolish judicial 
oaths. That is a question on which the President in Council, even if he thought 
the circumstances of the country called for an early decision upon it, would be 
reluctant to legislate, in anticipation of the expected report of the Commis· 
sioners on judicial procedure. The intention of the proposed Act is to retain 
the substance of an oath, but to do away with certain forms of swearing now in 
use as respects the generality of witnesses, and to take away from courts the 
discretion now possessed by them of forcing a witness to make oath in the 
usual form, which is generally disliked, and often strongly objected to, or of 
allowing him, as a special favour and mark of distinction, to subscribe instead 
a solemn declaration, which is not objected to. · , . ' · 
· 3. The judges of the Courts of Sudder Devranny and Nizamut Adawlut at 
Calcutta have now come unanimously to the opinion that the present practice 
is faulty, both in imposing usual forms of making oath which are objected to by 
many witnesses, and in allowing a distinction to be made at discretion in the 
case of superior ,classes of witnesses, whereby the usual. forms of making oath 
are further discredited. It is strongly.represented that a failure of justice arises 
from the existing practice. · · ' · · 
. , 4. Under these crrcumstances, the President' in Council, fully agreeing with 
the court, being aware of no ,objection to the principle of the proposed modifi
cation of the form of making oath. and thinking that upon a question so free 
from difficulty, and of such practical importance in the daily administration of 
justice, any delay would be prejudicial to the public interest; has in concurrC'nce 
with the opinion of the Governor-general prepared the present Draft Act, which 
has been ordered for reconsideration on the first meeting ()f the Legislative 
C?u~cil after the 21st ~a~ of January next .. He dir~c~s me to request that you 
Will mform the Commissioners that he does not solicit any report from them 
upon the subject, or desrre that the consideration of it should interfere with ·thfl 
matters at present engaging their attention. But should any objections to the 
draft occur to them, or should any modifi.c~~ions therein-be proposed by them. 
the obseryations of the Commissioners will meet with the attentive considera-
tion of the Legislative Council. · · . 
· 5. The Draft Act, as its effect is general, has been submitted fer the obser
vations of all the local goyernments, to be forwarded after .communication with 
the sudder courts. , . . · 

Council Chamber, 
18 November 1839. 

I have, &c. 
(signed) J.P. Grant, 

Offig SecY to the Gov1 of India. 
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FonT WILLIAM, Legislative Department, the 21st October 1839. 

The following Draft of a proposed Act was read in Council for the first 
time on the 21st October J 839. 

ACT No.-. -of 1839. 

AN AcT for the Examination of Native Witnesses. 

257 

I. ~VuE~EAS obstru?tion t~ justic.e has arisen owing to the unwillingness 
of native witnesses to giVe testimony m consequence of their being compelled 
to be sworn upon the Koran or by the Water of the Ganges, or accordin"' to 
other forms which are repugnant to their consciences or feelings ; · 

0 

' It is ~ere~y enacted, that no native w~tness shal}-be compellable in any 
court of JUStice to make oath or declaration otherwise than according to the 
following effect : · 

· · . "I s?lemnly affi~ and decla~e,. in the presence of Almighty God, that I 
Will fruthfully and Without partiality answer make to all such questions as 
shall be demanded of me touching the matter now before the court, which 
shall be the truth, the whole truth, and nothing but the truth." . 

2. And it is hereby provided, that if any person making such affirmation or 
declaration shall be, convicted of having wilfully and falsely affirmed or declared 
nny matter or thing, which, if it had been sworn previously to the passing of 
this Act, would have amounted to wilful perjury, every such offender shall be 
subject to the same pains, penalties, and forfeitures to which persons convicted 
of wilful perjury were subject before the passing of this Act. 
· · 3. And it is hereby provided, that this Act shall not extend to· any proceed
ings in any of Her Majesty's courts of justice. 
· Ordered, that the. draft now read be published for general information. 

Ordered, that the said draft be reconsidered at the first meeting of the 
Legislative Council after the 21st day of January 1840. . 

J.P. Grant, 
·. Officiating Secretary to the Government of India • .. 

. . . 
(No. 3.) . · 1 ; , · 

l"rom J. C. C. · Sutlterland, Esq. Secretary to the Indian Law ·Commission, 
· . to J. P. Grant, Esq. Officiating Secretary to the Government of India,· 
. Legislative Department. ' ·. · · · • 

, I , , 

. ' Sir, . . . 
·. BY dirrction of the Indian Law Commission, I have the honour to acknow

ledge receipt of your letter, dated 18th November 1839, with draft of an Act 
for examination of native witnesses, and correspondence relative to it. · 

2. The Law Commissioners have carefully considered the above-mentioned 
draft .and correspondence, as . well as a further• letter from the Presidency 
Sudder Dewanny and Nizamut Adawlut to government, which has been com
municated to the Law Commission by the President. They have prepared 
a new draft Act, which they direct me respectfully to submit to the considera;-
tion of government, with the following observations. · . · 

3. In the opinion. of the. Law Commissioners, no oath or declaration ought 
to be a necessary ing1·edient in the offence of giving faise evidence. They 
think that a person accused of causing ruin or disgrace or death to another 
by .means of testimony which he has given, knowing it to be false, ought not 

. to be allowed to defend himself against the accusation, by showing that he had 
not sworn or solemnly declared that his testimony was true. It may be 
admitted that some formal commencement of the judicial examination is desir
able in every case, in order that the witness may know distinctly the moment 
at which his statements begln to affect the interests of the parties; and as in 
many cases it is also de~irable that the witness should be warned of the obli
gation under which he is placed to speak the truth, the best course seems to 
be, that such a warning should be the formal commencement, and should for 
that purpose be made a necessary ingredient in the offence of false testimony. 
The law in the Presidency of Bombay is already in accordance with this prin-
ciple. · 

5'~'5· K K 3 4. The 
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SPECI.\L REPORTS OP TilE 

:r\ o. \'1. ' I ' t t ,. 
Omh,arHI D<·clara· 4. The Commissionrl"l', however, dirrrt m·.• t,) l~n.\<' t IC n 10Hl .st't.rmcn. o 
tiull$ of ~ati•·e tJH'ir opinions only with a neW tO prL'\"l'lll mi,;c'·l:ll':';rtitlll of til<'lr I'IC\\':l With 
Wiwes:;e>'. rr~ard to the ultit;1ate settlement of the law llil.l't t'1i' ,uhjl'ct .. In t~c ac

co~npanying draft, they have assumed, acconlin; t•l t~tl' :1' n<n··l. mtcntiOn of 
government, that the oath or dt>cbratio~ is for t',1•~ pr,·,;,·:~t ~! contmul' a ~~~~c3-
sary ingredient in the offence of false tcstnnony WrlCIWITr 1t I' ~J l>y the cx1~tm:; 
law. 

s. The Comlnissioners think thnt the new Act should not be confined to ti_H! 
oaths of witnesses 11roperly so call<:<l, but should ex_t~ml. to all o~ths taken m 
judicial proceedings. lly A~t :r\o. XXI. of 183!· pron~1o~ ~s made m ~C'sp:ct to 
all oaths except those reqmred to be taken m any JUd!Clal proceedmgs. If, 
therefore, the new Act is made applicable to all cases which are excepted from 
No. XXI. of 1837, there will be no case which is not provjded for under one or 
other of these Acts. . ' . • . 

6. As the inconvenience which calls for immediate legislation is felt only in 
the case of l\Iahomedans. or Hindoos, the draft of the Law Commi~sion may, 
perhaps, seem unnecessarily general. But the Commissioners think that any 
lrcral distinctions founded upon differences of religious opinion are as much ns 
pgssible to be avoided; and it seems perfectly possible to avoid such a dis
tinction in this instance without any risk of offending prejudices, or 9f in any 
degree weakening the credibility of testimony. . . . . ' : . , . 
· 7. As the form of affirmation given by the draft contains an assertion that i~ 
is made in the presence of God, it may possibly offend the scruples of Quakers, 
l\Ioranans, and others, who think that the precept against SIVearing, which is 
found in the Gospel, is to be understood as applicable to judicial oaths; and if 
the Jains and lludhists' do not, as some allege, bt•lieve in a Supreme Being, 
the assertion would no doubt be offensive to a conscientious professor of those 
religions. In England, the scruples of Quakers amll\Ioravians'have met with 
indulgence. The scruples of individuals not bclon3ing to those sects, but who 
may happen to share their opinions upon this particular point, and tho.o;e of 
atheists, have not been thought worth attending to. This seems wron~ in 
principle; and if there are, as is all~ged, large sects of atheists in this country, 
it is not only wrong in principle, but must be mischievous in practice. For 
these reasons, the Commissioners have inserted n provision that the form may 

·be varied so as to avoid shocking the conscience of the witnes~. ' · 
8. The Government· is aware that in civil cases, the principal sudder amins, 

sudder amins and munsiffs, in the Bengal Presidency, and the district munsiff, 
in the Madras Presidency, are authorised at nil times to cause the examination 
of a witness to be taken without an oath, and even without a solemn declarn
tion, whenever the parties in the suit, or their respective vakeels, may 3.o"Tee to 
such witness being so examined; while in the latter p~esidency, in civil cases 
tried before village munsiffs and punchayets, the general rule is to dispense 
with oaths ; those judicatories, however, being authorised to administer oaths 
where they deem it necessary. In the Madras Presidency also, oaths are dis
pensed with by law in all proceedings before heads of district police, not only in 
cases to be tried by the superior criminal courts, in which they conduct the. pre
li~nary investigatio':ls,. but also in cases determinable by themselves,· or on 
theU" report by the magtstrates; and may be dispensed with by the marristrates 
at their ci.iscretion, in tb,ei~ personal examinat~on of complaints for petty offence~ 
and petty thefts, upon whiCh they are competent to pass jud,.ment. 

9. No provision is made in the Bengal und Madras fugulations for the 
punishment of persons giving false testimony in cases in which oaths are so dis
pensed with. Possibly such persons may he punishable nuder the Mahornedan 
law, but the Commissioners think it light to bring the silence of Re"ulations 
to the notice of government. · 0 

I 0. G_overnment is also aware that in the Presidency of Bombay no oath or 
?eclara~IOn ?Y the witness is necessary to constitute the offence of perjury; it 
Is sufficwnt 1f there has been an admonition by the court. As the Commis
~ioners highly approve of this provision, they of cou~se do not propose to alter 
Jt; and the only reason why they do not recommend its extension to the other 
presidencies upon this occasion is the avowed intention of Government to retain 
an oath or declaration by the witness. 

I 1. ThP details, however, of the Bombay code on the sul>ject are not quite 
satiofac;tury. In the part relating to civil judicature, it is provided, immediately 

aftl'r 
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after th~ admonition, that " a witness \\ho after being admonished, wilfully gh·cs <?atl.s anC; ~erlnra
falsc ev1dencc ucforc the COUrt, ~hall Ue deemed to have committed perjury, l!OJ~g of !Sali\'C 

and shall he liable to punishment accordingly." (Regulation IV. of 1827, W•tne"scs. 
s; 34, c. 2.) • 

12. In the part relating to criminal judicature, there is no corre~pondin"' 
provision, although the admonition itself is in precisely the same terms as that 
provided for civil casts, and concludes by warning the witness, that " he will be 
liable to punishment as a fal8e witness." (Regulation XIII. of 1827, s. 34, c. 2.) 

13. In the part relating to the offence of perjury nothing is said of any 
admonition by the judge, and it is only provided, that "a'Qy person who shall 
wilfully make a false statement upon oath or solemn declaration befor~ any 
authority empowered by Regulation to administer the same, shall be subject to 
.the punishment of r-erjury." (Regulation XIV. of 1827, s. 16, c. 1.) 

14. l\Ioreovcr, the legislature which enacted the Bombay code, was not 
competent to bind the Supreme Court. It. seems, therefore, at least doubtful, 
whether a llritish subject who has taken no ·oath, but has only been admonished 
hy the judge, can be convicted of· perjury by that court for 'any evidence he 
may have givrn in a 1\lofussil court. · 

I !i, These defects, if such they are, will be supplied by the general provisions 
uf the draft. . · · 

I G. The Commissioners have considered whether it is expedient to make any 
express provision for the punishment of persons who may refuse to make 
affirmation according to the new Act, and they have come to the conclusion 
that it is not expedient. Their reason is, that in the great majority of cases 
there is no express provision in the Regulations for the punishment of those 
who may refuse to take any of the oaths or declarations now. in use. The 
}lOwt·r to punish for Euch nofusal is understood to be included in the power to 
p,unbh for nfusing to gh·e e1·idence; and this latter power will of course 
equally include a power to punish for refusing to make affirmation under the 
new law. · · · · 

17. As the Government intends to except from the Act the courts established 
hy llrr 1\Iajesty's L11luter, it will sometim£s happen that a witness who has 
madP affirmation in one form when deposing against a prisoner before a justice 
of the peace, will have to make oath or affirmation in a different form upon the 
trial of the prisoner before 'the Supreme Court. . This will be a great anomaly ;• 
but not greater than would £·xist if tl1e proceedings before justices of the peace 
had been excepted from the Act. For in that case, .a magistrate would have 
had to use one form wh~~ taking depositions preparatory to a trial in the 
Supreme Court, imo another when taking e>idence in cases within his own 
jiti-isdiction. · · . · 

· · 18. The Commissioners have used the word" affirmation" instead of" decla
ration" because the latter word is always translated in the Regulations by words 
which mean a written oath, as distinguished from an oral oath. · 

,, . ' 

I have, &c. 
Indian Law Commission, 
• 3 February 1840. 

(signed) J. C. C. Suthe1'land, 
Secretary . 

.DRAFr ACT. _, 
'J. WHEREAS obstruction to justice has arisen from the unwillingness of 

natins to be s\vorn upon the Koran or by the Water of the Ganges, or accord:. 
ing to other forms which' are repugnant to their consciences;· and whereas it 
is detiirable that, as far as the diversity of religious opinions and feelings will 
allmv, one form of affirmati9n ~hould be sub~tituted for the various forms now 
in use in judicial proceedings, it is therefore hereby enacted, that in all cases 
in which in any stage of any judicial proceeding any oath, solemn declaration 
or affirmation is required by law, or by any authority empowered to require the 
same at his discretion, the· following form of affirmation shall Le used, unless 
the person called upon to make such aft.nnation shall satisfy the autholity 
administeriug the same that such affirmation is repugnant to his conscience ; 

K K4 " 1 solrmnly 

• 
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24 F~b. 1840. 

No. S. 
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"I solemnly affirm in the presence of Almighty God, that the informa
tion which I shall gi;e and the answers which I shall make to all such 
questions as shall be' demanded of me touching the matter under in
quiry, shall be the truth, the whole truth, and nothing but the truth." 

2 And it is hereby enacted, that if the person called upon to make such 
affi~ation shall satisfy the authority administering the same, that such affir
mation is repugnant to hi~ conscience, then such o~her form of affirmation 
shall be used as, without bemg repugnant to the consc1ence of such pers~m, may. 
approach most nearly to the above form. • 0 • 

3. And it is hereby enacted, that nothing in the 1st or 2d section of this 
Act shall extend to any proceeding in any of the courts established by Her 
1\lajesty's Charter. 

4. And it is hereby enacted, that any person who shall make any statement 
after he shall have made affirmation as above, which statement would have 
rendered him guilty of the offence ·of perjury if he had made it after having 
taken an oath in any of the forms now in use, shall be guilty of the offence.of 
false testimony. 

5. And whereas it is provided by several Regulations of the Bombay code, 
that before a witness gives evidence, the court shall admonish him in the 
following or similar words : • 

" Be careful that you tell to the court the whole truth, and nothing but 
the truth, in the matters on which you are now to be examined, or other
wise you will be liable to punishment as a false witness." · 

6. It is hereby enacted, that any witness who shall make any statement after 
he shall have been so admonished by the court, which statement would have 
rendered him guilty of perjury if he had made it after having taken an oath 
in any of the forms now in use, shall be guilty of the offence of false testimony. 

7. And it is hereby enacted, that any person accused of false testimony may 
be tried, and if convicted, shall be punished as if he had been convicted of 
perjury, by any court, whether established by Her Majesty's Charter or other
wise, which would be competent to try such person for perjury. 

8. And it is hereby enacted, that any person accused of subornation of false 
testimony may be tried, and if convicted, shall be punis~ed as if he had bccu 
'guilty of subornation of perjury, by any court, whether established by Her 
Majesty's Charter or otherwise, which would be competent to try such p\!rson 

· for subornation of perjury. · 

Indian Law Commission, 
3 February 1840. 

(signed) J. C. C. Sutherland, 
Secretary. 

MINUTE by the Honourable A. Amos, Esq.; dated 1840 .. 

HAVING now before us answers to all our letters upon the subject of judicial 
oaths, it will be necessary to advert to the following points for consideration: 0

: • 

1. Is it expedient to substitute a simple form of declaration for the forms of 
oaths and declarations now in use. · • 0 

The Upper and Lower Bengal Sudder courts, the Law Commission, the 
Governor of Madras, and apparently the Sudder ~ourt of Bombay, are all in 
favour of the change. The Sudder court flf Madras and Mr. llird of the 
Madras government, who are of an opposite' opinion, apparently on the ground 
that it is inexpedient to relinquish a religious safeguard for the truth of 
judicial testimony, do not advert to the circumstance, that the proposed decla
ration partakes of a religious character, a circumstance which is thought very 
material by both the Bengal Sudder courts. 

Although it may be thought a real objection, that' the substituted form will 
probably fail of affecting some consciences which the old forms now influence 
(though we are informed by the Bengal Sudder judges that perjury now 
prevails "to a fearful extent" in the Mofussil courts), yet considering how diffi
cult it is to find out that peculiar form of adjuration will have effect on the 
conscience of particular native witnesses, and considering, as observed by the 
Bengal Sudder judges, that the "present forms operate as impediments to 
the appearance of a more respectable class of witnesses than are now generally 

brou~ht 



~~~DL\!~ L.\W c<nniJ: :;Jo; .. J:ns. 

hron",lit fol\l~nl," :J!Hl1ltat tlwir rqw:1l \'dllilrlll::£1 to" Jm"luciii;_c; l:li<lr·ncc of 
";;upcrii!J' li!Hl Jllol'l' crctlibk charnctcr," all!\ a1hcrtiu", to thr: "I•inirm ,,f tlll: 
:a1nr· jlld'~"" th:rt a ::IJ!r·Jnll form of rkcl:tratioll 11ill h1· "fnlly r l:ir·:ll:ion,," 
11liiL.t tl"· inllllr'lll'l' 11f 1 i1·i! ]'Cil:Jltics ::11tl oth: r ;·:lfl'.lrll:ml.s i.s not to lJI' 1!\'lT

looLctl; l t!Jillh till' IJ:ol:rl!r:t: lJf <':o-pctli:·ncy is much in fa1·our of tl11: ]'I'O)"rl·rl 

nlll'r:1tion. It ::1·: l<l:i cl1·:1r th:1t the di,;ndiol! kft at prccl'llt 1rith tlir: l<l:r:.ci'
tr:Jti' doc:; IIIJt ::iron\ to tla: milll}:; of n~.t in· witn1·:sc·s "l'curity n2:aiwt tl1<: 
lJln:o'\iou.s fonns lH·ill;.; fon·t·d upo11 tlll'Iol; :mil, mon·onr, lJ)' crcatin.;.; an iuli
diiHl.:i di .• tiJ<ction lwtl\lTil tht· mrHII's of rklin·rin,;.; tcoctimo11y by th~: hi",l]('r an<\ 
Ion<'!' ordcr;;, it !'l'!Hln,; llntin: 1\ilnl·:;::l'.s still mon: averse to tnkin,o,; oaths, a.-; 
11ot IHin", IIHTI'ly offr·JbiYc to t!lt'ir cunscil'llr'l':', hut abo ril'ro;;atory to their 
1'1 ., jll ·ct al 1il i ty. 

LL·Ily,. till' Enc:lish L1·",i>J:I1un· h:1s virt1:ally rdi1·n·1l native witm·ss:·s, wl1cn 
lm!l:.",ht fon1 :ml in I kr Jl11j1 'ty's r·ourts, from afl'ording any religious guarant1·1~ 
fur thl'ir t r·.,till:olly. 

:!. It i.s <·:o-pl'dil'nt to ~o further th:m Ill> l1an> rlo:JC as rl';.:-ard:i natin·;;, and 
rl'!it'\1' till Ill i11 tlH' .'>l1Jfu"il tiJurt,; from all'ordin1~ any rdigious guarantee for 
their tr·,tinwny. 

Till' Ln.lrli,!J >-t:Jtute anrl the ]:r:ll'ticc· qf the Supreme Court of Calcutta are 
in f:t1o11r of this \i!'l\', and thi:.: is l'l'C'Olllll11JH1l'!l by the L:m Commission. 
It i:.: :d,o :.:tron",ly arh·ocatc·!l by the Guwrnor of ::\la!lra,;. 

llut I think that in ::1luptin[.; :.:uch a rm·a-ure, m: :.:houltl lJe acting contrary 
to till' opinious of both the lkn~al Sllll1kr court:.:, allll :.;hould be rlcparting 
mach more 11idl'!y tll:m at ]H'r':.:1·nt from the Yici\'S of the :\I:Hlras Surl1lcr; allll, as 
far as 11 c can collect from the informatio11 bc·fore us, the principal c1·i!s of the 
pn·,<·nt ;.y,.tr m 11 ill bl' JTml·dicd, without procc•crling· to thi" ll'ngth. lllllr·ecl, 
tlir· jut!.~cs of till' ll<-n,",:ll t'urld1'1' ob:crn•, that the :.;ub:.:titution of a solemn 
form <Jf dl'daratiun 11 ill be '' fullr dlil'acium ;" 11hibt, on tlw othl'r h:mrl, the 
di,JH'II,ing 11ith ::11 rdi,",iom n·fl'n·nc1: may be thought to occasion some· risk, 
at ka.,t, of r·nd:mgcrin[.; tlw cn·rlibility of natin: tl';;timony. The groumls of 
Lord ElphiJJ,tone's opinion, that till' Act 11 ill h~> constnH'Il i11to an insult upun 
the uatin> colllllJUility, if thl'}' arc rdl'as('(l from oaths, whilst oaths arc n·<tuirc<l 
from EuroJ<c:ln:i, dm·s not appr·nr to be \H ll founilr·1l ; for the propo,;cd form of 
af;irmatioJ;, if it be not ,tridly nn oath (which it may not unrea;;mwLly Le 
<'on:,idnl'd), is at lc;;,t of a religious l'haractcr, and funneled on a lJL·lid' that 
tl1c 11itn1>s i,; under til(' inlluu1c1~ of rdic;ious motin·s. It may, nwn·oyer, lJl: 
\llll duubtr·1l 11ll('thcr the natin·s woulri'adrert \lith any anxiety to the dis
tinction ;,upposl'rl to be obnoxious; a <lbtinction whil'h, it is to Le olJsr·ncd, 
has lung lJl'cn practieally cnforcl'rl in the ~upn·nw Court. ~lwuld the Act, 
acconling to su;;gr·,tions 11 hich 11ill IJC• pre"cntly eoJr>idl'J'l'll, Le rxtcnrkd to 
European llitllc'"'l':i in tlw :\1ufus:;iJ courts, or to all courts, th<' grouml of some 
of Lon! Elphin,to]l(.'~ ohjl'ctions 11ill tLl'n·by he partially or totally rcn:mTrl; 
but if the ,\ct is tu be w !'Xtl'mll'rl, it will LdwYc us to he practically cautwus as 
to taUng :may the religious guarantee. Thoug;h the Yiem; of Lon\ Elphi~l:ilOill! 
awl of tla: L:m Cmmlli:.::.:ionl'rs (the latll'r of whom would do away 11 1th all 
dcc:larations of any kind) are rca:.;ouahlr·, if rc;.;anll'd in the abstract, )'l't if the 
:;tall> of opinion, fl'eliug,;, awlcdul'ation of the Yarious ;.;ra1ks of Europl'alls 
are <'ou:.:iil<'fl'd, I tl1iuk that by taking :may all the n:ligious clwractcr of 
judieial t1·:.:timo1Jy, especially if a!l declarations were supt'l':il'ded, it il!ight mate
rially impair the credibility of European e;irknee. Imkl'd, as rl'g:tnls the 
~llJll'l'llll' Comb, I 1lo not think t]J'It we :.:lwulrl he justifier! in adopting a mmsun: 
~o much opposed to till: principles uf t!Je English law of cYirlcncl', aml the pruc
ticc of the cumts in England, 11ithout a rcfl'n·ncr• to thr> llomc authorities. 

:L One of tlw must rhtiicult points for our eonsid1·ration i:.;, wlll'th<T the "\ct 
~lwulrl be limiter! to Ilimloos ami l\la!Jmnl'dans, or to natiYc witnl':.;scs, or 
slwul1l indudc all 11itlll'SSt'S in tlw ,\Jofus:.:il r·ourts. In f:t~our cf til(' latll'r 
cour"; it is to lw olJ,..c·ITr·rl, that then• is much :uhant:1;2:C in uniformity, that 
any po"il,lc: imi1lious1Jr'ss of di,tiuction (as appnhcndcd by Lon! Elphilblonc·) 
\\ill J,c oln·i:ltl'd, a111l "tlwt it i,; dc:c.ir:JIJ!e to aYoi1lll'bal di,tiul'tions iomllkd 
upon tl!1• r':o-}'<'llH':t of rdi;iou,; opiuim1," whl'n it can b(: dml(', a,; tilt' Law Cuni
mi,.:ciontTS think it can be in the prl'scnt r·a:.:t·, '' 11itl:out ;:ny ri,]; of ofl'cmlin:c; 
pnjildic(':i, or in any rhp·('l' 1\Tak<-ning tl:1: <Ttdibility of tc:,timul!) ." 'l'IH·J<' 
i:..;, lw:-:u!<·~, :-Olll(' in<'OllYl'llil'l!Cc iu a l!ali\T ju(:h\' ;.dluil~i~.tvriu~~ till' ptt >tnt 
fonll of Ell'.:li. h oath thou:.: 1< in En,.hml tlil· jurl"cs ll'l<[UCUtly :,dnitlii.-.1< r, 

.- .... .- ' ' . .-, ,"J l I .) .. _,. L L t trou:, 1 
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No. VT. d th ths without any complaint 
OathsnndDeclara· through their Christian officers, Pagan an ° er 0~ ' ·u b e d"fficulty 
tions of Native ha,in"' been made on that account; moreover, t e~e m e .som 1• 

Witnesses. (though perhaps of no grea~ con.sequenc~.' if practtcally cons1~crcd) l1l th.e 
a lication of the term "nati\·e mtnesses. It has been represented, that 1£ 
J~ Act were confined to l\lahomedans and Hindoos, the Parsecs _and others 
would consider that they had an equal title to be ~eleascd from the ntual o_f t_es
timony now requirrd from them. It is to be noticed that the ~w Commission 
and the Upper Sudder court wish the proposed form to be apphed to European 
witnesses in the 1\Jofussil courts. This point does .not appear to .ha,·e under
gone consideration by any other authorities, excepting Lord Elphinstone, who 
goes beyond it. . . 

Thou"'h as the proposed form of affirmation partakes of a rcligt_?US character, 
much of the objection arising from the departure from the _Englis_h custom of 
delinrin"' testimony by En"'lish witness is rcmo¥ed, yet I thmk, mth deference· 
to the oplnions of my colle~gucs of the Commissi~~· that such d~~a:ture would 
be attended with a risk of " in some degree impamng the crcdib1li~ of Eu~o
pean testimony," whilst it appears to me objectionable to be, sweanng English 
witnesses by different forms in the Queen's and Company s courts; ~ ~n
sequence '1\"hich must follow, if the Act is passed ns drafted by the CommiSsiOn; 
and I incline to think that any meddling with the English form of oath ~cord
ing as it had been administered hitherto in the Company's courts, \nthout 
complaint or objection, would not be favourably regarded by the Home 
authorities. 

As regards depositions taken before justices of the peace, the proposed 
extension of the Act to European witnesses will lead to the reception of evidence 
given by English witnesses (depositions being readable after the death of ~ho 
witnesses) in the Supreme Courts in·a less solemn form than heretofore. W1th 
regard to the term "nati¥e witnesses," it is to be observed that none of the 
Sudder courts suggest any difficulty in gi¥ing a practical application to that 
term. It is, in fact, the ¥ery term employed by the English Legislature in the 
clause of the statute by virtue of which the Supreme Court dispenses with an 
oath; the term has not created difficulties there. Should a few doubtful cases. 
arise by possibility, it is a matter of very trifling importance, considered with 
reference, on the one hand, to the multitude of persons who undoubtedly would 
be included, or, on the other, would be as clearly excluded, if the term "native 
\\itnesses" be employed. I may further notice an objection of considerable 
importance, that it will be seen, under the next head, that if one Act contain 
any religious reference, and be extended to European witnesses, an exception 
must be introduced, the framing of which will be attended with much difficulty o. 
lastly, it is nry important, with reference to the preseJlt head, to bear in mind 
that the emergency which occasions us to legislate has no reference at all to. 
European witnesses. 

4. The next question is likewise one of considerable difficulty: it is whether, 
if the witness objects to our prescribed form, and points out another which is. 
more congenial to his feelings or conscience, any option shall, under restrictions. 
or otherwise, be allowed to the witness. 

I_n the first place, it is very necessary to advert to a distinction, a disregard of 
wh1ch may lead to much confusion. The discretion exercised under the· 
exi?tinl? Regulations by ~unctionaries is very different in its nature from that 
whiCh ~now to be ~ons1dered according to the discretion conferred by the 
Re~ti~ns; every Witness apprehends that the functionary may, if he pleases,. 
subJect him to what is revolting: to his conscience and feelings· and moreover . 
hf . ~ ' ' , 

t e unctionary is directed to exercise his discretion with reference to the con-. 
<¥tion rather than to the conscience of the witnes3. According to the discre
tlOn we .are about to consider, and which has reference only to the conscience 
of the w1tness, the wor~t that can happen to a witness is, that he may be obliged. 
to take .o':r very simple form of affirmation ; so simple, indeed, that so long as 
any relitpous reference is retained, any substitution for it would seem to be 
m~re ~bligatory o!l the witness, and, therefore, prima facie, more likely to be. 
obJectio~ble to him. It may be thought, for instance, that it is very improbable 
that a mtness would be deterred. from entering a court of justice because,. 
under the new Act, the magistrate might, in his discretion, refus~ him the 
Ganges 'Vater or Koran. On the other hand, it may be observed, that simple as 
our proposed form of declaration is, the taking of it will be deemed derogatory 

if 
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if any discretion as to other forms be permitted; nay, further, that some 
witnesses might require to be sworn according to the present or other 
idolatrous forms, which are revoltirig to some civil servants of extreme relicious 
opinions, and 'Yho a;e at present, .in ~onsequence, out of employ. The~e appears 
to be more we1ght m another objectiOn of the Allahabad court, proVided it be 
well founded, viz. That all parties would be disposed to object that witnesses 
adopting the new form intended to give false testimony, and on that account 
avoided the more solemn forms of adjuration at present in use. This objection, 
however, is somewhat weakened by the consideration, that the ordinary form 
would be that proposed from the Act, and that any deviation . from that form 
would be regarded as an exception, to be allowed reluctantly, and only after 
strict inquiry; moreover, as respectable persons will not generally swear upon 
the Gan.ges Wa.ter or Koran, their motives in not objecting to the ordinary 
form which the JUdge would propose could not be suspected; and any objection 
founded upon this circumstance would have no influence on other natives 
who felt the same scruples as to the existing forms. It may be further 
observed, that the English law of evidence accommodates the form of oath 
to the consciences of particular witnesses. 

Oaths and Declara
tions of N alive 
Witnesses. 

With regard to the evasion of justice suggested by the Allahabad court, by 
means of feigning that a particular form is binding on the conscience, and the 
case cited of a l\Iahomedan who. gave false testimony after being sworn as a 
Hindoo, and was, under these circumstances, acquitted, I can only say that the 
decision appears to me so repugnant to law and to common sense, as to deprive 
the argument founded upon it by the Allahabad court of any further weight in 
the present discussion, than as showing the advantage of extremely definite 
and simple rules, leaving as little as possible to the discretion and judgment 
of the authorities, in order to guard against the aberrations of even a Sudder· 
court. 

If we extend the Act to European witnesses in the Mofussil courts, we 
must, I think, make an exception, though it be almost theoretical, merely for 
Quakers and Moravians; I think this would be required by the Home autho
rities. The Law Commission think that atheists and some particular Indian 
sects should be excepted also. . I do not feel the force of this as a practical 
point; if excepted, they should clearly not be named expressly. There will be 
a difficulty in making any exception at all, and not making it general ; and it 
will be observed that the Law Commissioners have accordingly made the 
exception a general one, and have even allowed all natives under the exception 
to be examined at the discretiqn of the magistrate, without any religious 
guarantee, which, I fear, would soon render· the form prescribed in the Act 

· derogatory in their estimation. · · 
On the whole, if the Act be confined to native witnesses, i~ may be deserving 

of consideration, whether it will not be most advisable to prescribe a simple 
form of declaration imperatively ; we can afterwards allow of a discretion, if 
the necessity for it be practically indicated, in which case we may be able to 
judge better than at present what kind of discretion should be permitted. It 
may be thought more easy to add than to . withdraw a discretion by future 
legislation. If the Act is to .be extended to European witnesses, I think an 
exception will be necessary for Quakers and Moravians; but whether the judge 
should be authorised to receive the testimony of other European witnesses 
without either oath or religious declaration, seems to require much considera
tion. It must be borne in mind, with reference to this exception, that the 
discretion is not limited to witnesses and courts of justice, but is given to all 
authorities in any stage of a judicial proceeding. . 

5. The next question relates to extending the original scope of the Draft Act, 
(which was founded on the immediate grievance complained of) to all oaths 
and declarations not included in Act XXI. of 1837. 

This seems to be thought desirable by the Bengal Lower Sudder court, and is 
recommended bv the Law Commission; I know of no objection against it, and I 
think it advisabie on various grounds. 

G. The next question relates to the discretionary powers at l\Iadras and 
Bombay, of dispensing- with or requiring an oath at the discretion of the 
functionary and the preliminary admonitions contained in the Bombay code. 

Thou,.h i do not agree with the rest of the Law Commission in their eulogies 
of the Bombay practice, yet as no practical inconvenience i3 complained of by 

585. L L 2 the 
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N °· VI. h · · I 1 · k · ld b . li t t . t -" . OatbsandDeclara· the Bombay or Madras aut oritlcs, . tun. It wou e I_ncxp~t en o m cncrc 
tions of Native "ith the practice that has premiled m tho~e pres1denctes, further than 
Witnesses. prescribino- that when an oath or declaration is taken or made, it bhall be in 

Cons. 
24 Feb. 1840. 

No. 10. 

conformity with the provisions of the Act. . . 
7· As to the technical form of the draft prepared by !he Law Con;m.ISS!on, 

on re-perusin"' tT1e draft, subsequently to my conference w1th the Comm1sswners, 
1 do not like ~akin"' a new created offence as "false testimony," and rather 
prefer the terms suggested by the Lower Sudder court. I submit another draft, 
not in preference, but to assist the Council in deciding upon the various points 
for consideration. 

AN AcT for amending the Oaths and Declarations required from ,Natives 
of India. 

1. WHEREAS obstruction to justice and other incon>enicnces have arisen in 
consequence of the natives of India being compelled to swear upon the Koran, 
or by the Water of the Ganges, or according to other forms which are repugnant 
to their consciences or feelings ; · 

It is hereby enacted, that, except as hereinafter prorided, instead of nny oath 
or declaration now auiliorised or required by law, every nati;e of India shall 
.make the following affirmation : 

"I solemnly ::.ffirm, in the presence of Almighty God, that what I shall 
state shall be the truth, the whole trUth, and nothing but the truili." 

2. And it is hereby enacted, that if any nati;e witness making such affirmation 
as aforesaid shall wilfully and falsely state any matter or thing, which, if the 
same had been sworn before the passing of this Act, would have amounted to 
perjury, e;ery such offender shall be subject, as well in her Majesty's courts as 
in those of the East India Company, to the same punishment to which persons 
conricted of perjury were subject before the passing of this Act. 

3. And it is hereby enacted, that any person causing or procuring another 
to commit the offence defined in the second section of this Act, shall be subject, 
as well in Her Majesty's courts as in those of the East India Company, to the 
same punishment to which persons convicted of subornation of perjury were 
subject before the passing of this Act. . 

4. And it is hereby provided, that this Act shall not extend to any declaration 
made and subscribed under the authority of Act No. XXI. of 1837, or to any 
declaration made in any of Her Majesty's courts of justice. 

Cons. MINUTE by the Hon. W. W. Bird, Esq., dated the 21st February 1840. 
24 Feb. 184°· I coNCUR with Mr. Amos that the draft submitted by the Law Commission 

0 ~~~~- 11
" d will not answer the purpose intended, inasmuch as it goes far beyond the 

N:ho:ed~n~aths. object in new, and provides for the exercise of that very discretion the with-
drawal of which was considered indispensably necessary. · 

Indeed the new draft prepared by Mr. Amos appears to me to go too far; the 
object originally proposed was merely to provide, by a legislative Act, that no 
oth!!r form of adjuration should in any case be exacted from Hindoos and 
Mahomedans than that of solemn declaration, which is laid down in special 
cases only. 

Such was the utmost extent of the change proposed to be introduced ; and 
to a measure of this limited character, it ought, I think, for the reasons already 
assigned at former consultations, to be restricted. , 

Its extension to any other class, e~pecially to persons of the Christian per
suasion, whether Europeans or natives, would be attended, as the papers under 
consideration clearly show, with great inconveniences. 

1\lr. Amos's new draft, slightly altered, will remove the obstructions to justice 
complained of without creating any of those difficulties which will arise if the 
Act be allowed a more extended scope. · 

(signed) ·W, W. Bird. 
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MINUTE by the Right honourable the Governor-general, dated the 24th 
February 1840. 

ABOLITION oF OATHs AcT. 

I AM entirely of opinion that this Act should be passed upon the principles 
on which we agreed when it wns first before us in draft. That principle 
retains an affirmation with 'a religious sanction; in fact, all the substance of an 
oath ; and I do not apprehend that Europeans will be dissatisfied because we 
relieve Hindoos and Mahomedans from forms which are obnoxious to them; 
and, as I have before stated, I am not now prepared 'to extend the measure to 
the discontinuance of the religious sanction, wliich would be an extreme de
parture from what has yet been admitted in English jurisprudence. 

(signed) Auckland. 

ACT No. V. oF 1840. 

Passed by the Right honourable the Governor-general of India in Council, on 
the 24th of February 1840. 

, I 

AN AcT concerning the Oaths and Declarations of Hindoos and Mahometans. 

J. WnEREAS obstruction to justice and other inconveniences have arisen in 
consequence of persons of the Hindoo or Mahometan persuasion being com
pelled to swear by the Water of the Ganges, or upon the Koran, or according to 
other forms, which are repugnant to their consciences or feelings; 

It is hereby enacted, that except as hereinafter provided, instead of any oath 
or declaration now authorised or required by law, every individual of the 
classes aforesaid v'iithin the territories of the East . India Company shall make 
affirmation to the following effect : 

" I solemnly affirm, in the presence of Almighty God, that what I shall 
state shall be the truth, the whole truth, and nothing but the truth." 

2. And it is hereby enacted, that if any person making such affirmation as 
aforesaid shall wilfully and falsely state any matter or thing, which, if the same 
bad been sworn before the passing of this Act, would have amou,nted to perjury, 
every such offender shall be subject in all courts to the same punishment 
to which persons convicted of perjury were subject before the passing of this 
Act. · 

3. And it is hereby enacted, that any person causing or procuring another 
to commit the offence defined in the second section of this Act, shall be subject 
in all courts to the same punishment to which persons convicted of suborna-
tion of perjury were subject bdore the passing of this Act. · 

4. And it is hereby provided, that this Act shall not extend to any declara
tion made under the authority of Act No. XXI. of 1837, nor to any declaration 
or affirmation made in any of Her Majesty's courts of justice. 

' . 

LL3 .. 

No. VI. 
Oath• and Declara· 
tions of Notive 
'Vitnessrs. 

Cons. 
~4 Feb. 1840. 

No. 12. 

Cons. 
24 Feb, 18fO. 

No. 13. 



2GG SPECIAL REPORTS OF TilE 

No. VII. -(A.) No. VII.-
Suppression of 
Affrays concerning 
Indigo. SUPPRESSION OF AFFRAYS CONCERNING INDIGO . 

Consultations. 
16 Sept. 1839• 

No.1. 

• 

(No. 49.) 
From J. P. Grant, Esq. Officiating Secretary to the Indian Law Commission, 

to W. H. 11/acnaghten, Esq. Secretary to the Government of India, in the 
Legislative Department. 

Sir, 
I A!r directed by the Indian Law Commissioners to request that you will sub

mit to the consideration of the Right honourable the Governor-general of India 
in Council the following observations on the subjects noticed in the latter part of 
your letter to the address of Mr. Millett; dated the 28th of December 1835. 

2. In the sixth paragraph of that letter, after noticing the unanimous opinion 
ofthe Law Commissioners, that it would be inexpedient to enact any law speci
fically for the more effectual suppression of affrays concerning indigo, you con
veyed an intimation of the expectation of the government that this important 
subject, in all its bearings, would receive from the Commission that attentive 
consideration which it deserves. I am now directed to report that this subj~ct 
has again been taken up by the Commissioners, during the preparation of the 
Penal Code lately submitted to government, and has been maturely considered. 
The Law Commissioners are of opinion, that everything which can be effected by 
penal laws, towards the suppression of affrays of the nature in question, would 
be effected by the· enactment of that code, in which, besides the provision of 
suitable penalties for committing extortion, trespassing, rioting, inflicting bodily 
hurt, or committing culpable homicide, as the case may be, a peculiar provision 
has been made, with a view to check an unnecessary resort to violent measures, 
in cases of a disputed right of possession, even on the part of a person defending 
a rightful claim. · . 

3. The chief peculiarity in these·affrays is this, that they are supposed to be 
originated by parties who do not appear in them openly. The Penal Code 
would make such parties liable to the same punishment with those who are 
openly engaged in committing the offence.· The detection of such parties, and 
their conviction, must depend greatly on the vigilance of the police, and the 
existence of reasonable rules of evidence. The vigilance of the police is, of 
course, matter for the sole consideration of the executive government; but the 
Law Commissioners hope shortly to submit for consideration a project of a law 
of evidence, such as they consider to be best adapted for the ascertainment 
of truth. . , 

4. Whatever further provisions oflaw may be necessary, in order to the more 
effectual 'prevention of affrays of this sort, will be considered in connexion with 
the code of criminal procedure. · 

5. With respect to the question of enacting a law for the pounding of cattle, 
the Law Commissioners observe, that a part of this question has been dispoaed by 
them by the provisions in the Penal Code on the subject of trespass, by which 
the intentional driving of cattle on the property of another party would be 
a punishable offence. The rest of this question, together with the entire ques- . 
tion of enacting a law to provide for the registration of deeds, including indigo 
con!ra~ts, must,. as ?bserved bJ: the Honou~able the late Goyernor-gen~ral of 
India m C_ouncii, he over until these questiOns shall respectively arise m due 
course, dunng the regular progress of the labours of the Law Commissioner. 

Indian Law Commission, 
11 July 1837. 

I have, &c. 
(signed) J.P. Grant, . 

Officiating Secretary. 
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(No. 276.) 
From F. J. Halliday, Esq. Secretary to the Government of Bengal, to J.P. Grant, 

Esq. Officiating Secretary to the Government of India, Judicial Department. 

Si~ , 

Consultation•. 
16 Sept. 18~g. 

No. 1. (A.) 

I .u1 directed by the Honourable the Deputy-governor of Bengal to forward, 
for the consideration of the Honourable the President in Letter from the Ile"ister of the Nizamut Adaw. 
Council, original correspondence, as per margin, with Jut, dated 7 Sep~. 18J8, No. 2692, with En· 
draft of an Act prefared by the Sudder court for the clo•ures. Il , f 1 N' Ad 

d · · d' d' 1 bl Letter to the eg1ster o t 1e 1zamut awlut summary ecisiOn o 1sputes rcgar mg va ua e crops. dated 22 ISept. 1g3s, No. 1866. 
The Deputy-governor docs not approve of the prin: Letter from the Register of the Nizamut Adaw· 

ciple of the law proposed, and he can see no good reason Jut, dated 11! Jan. 1839, No. 152, with Enclo
for having different laws to apply to disputes regarding sures. 
different crops; but he deems it proper, under the circumstances, to submit the 
whole subject for the consideration of the Supreme Government. 

Fort William, 
5 February 1839. 

I have, &c. 
(signed) · F. J. Halliday, 
Secretary to the Government of Bengal. 

(No. 2692.) 

From J. II awkins, Esq. Register of the Sudder Nizamut Ada w lut, to F. J. Halliday, 
· Esq. Secretary to the Government of Bengal, in the Judicial Department. 

Consultations. 
16 Sept. 1839. 

No.2. 
Sir, Enclosure. 

I AM directed to request that you will lay before his Honor the Deputy- Nizamut Adawlut. 
governorfthe accompanying copies of correspondence, as per margin,• on the ~~~:~~;=,;dR\J!· 
subject o disputes occurring between indigo planters who cultivate lands held Bradon, Esqra. an<£ 
under leases from zemindars or their tenants. Judge•; w. 1\Io-
. 2. The ,views of the c.ourt on the subject are fully stated in the third and oey, Esq. Tempo
fourth paragraphs of the1r letter to the address of the register of the western rary Judge. 
court, dated the ad ultimo, with reference to which they beg to suggest the 
expediency of declaring, by a legislative enactment, the competency of the 
magisterial authorities to take summary cognizance of such disputes. 

I am, &c. 
Fort William, . 

7 September 1838. 
(signed) J. Hawkins, 

Register. 

' (No. 6g.) 

From B. Guiding, Esq. Session Judge of the Zillah, Jessore, to J. Hawltins, Esqa 
Register of the Sudder Nizamut Adawlut, Fort William. 

Sir, 
TnE Court of Nizamut Adawlut, by their letter to the Commissioner of Circuit Session Courta 

for the 13th division, dated .5th August 1831, No. 652, of Construction Books, 
vol. ii, page 16, have held that magistrates can interfere in cases of indigo 
disputes only when they maybe cognizable under Regulation XV. of 1824, as 
construed by the court's circular of 17th December 1830; and that in disputes 
regarding indigo not coming under the provisions of that Regulation, the 
inquiry must be made under Regulation VI. of 1823. 

2. 'fhe construction contained in the court's circular above referred to declares. 
tlmt Regulation XV. cannot apply to mere kashtkars or cultivators of the soil, or,. 
in other words, to persons having no property in the soil, but merely disputing 
about the right to cultivate. In this pos1tion. are many of the indigo planters, 
who hold lands on lease, by pottahs or other documents, either from the real 

proprietors 

• From the Session Judge of Jessore, No. 6g, 19 July, with Enclosure, 
To Uegister \Vc;tern Court, No. 2~41, 31 August, and Proposed Letter to Session Judge o£' 

Jes&ore. 
From Regist.er We& tern Court, No. I coo, 24 August. 

585. · . L L 4 
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SPECIAL REPOHTS OF THE 

No: Vllr. · t f tl eland or from their under-tenants, which lamh they cultimtc 
Suppreso10n o propne ors o 1 , • k · tl 
Affrays concerning themselves by means of their factory servants, w1thou~ rna ·mg ·~ vauccs to any 
Indig-o. one for the plant; and it frequently happen~ that di;:putes. ansc between tlllJ 

· d' 1 t r t)1us l10ldinrr the lands and c1thcr the propnctor of the land or 

• 

Ill Igo P an e " , . I I . If f . I 
other persons claiming the right to cultivate, or tIC pant 1tsc , a ter It 1:13 

grown up. . . I _, · 1 tl 
· 3. The question I wish to asccrtai::I now 1s, 1ow a!lu m w 1at court nrc 1esc 
cases to be investigated, and the right eit!Jer to culhvate or. cut the plant when 
ready (should it be disputed) to be determmed.; f?~ Rcgula~IOn VI. 1823, refers 
only to persons who have taken advances for mdJPO' .and ~1ther evade or neg
lect to fulfil their contracts; and the planter cult!vatmg Iu.msclf lands, held as 
above described, cannot, I presume, ~ue under th~t RegulatiOn. . 

4. An early reply to the abo\·e will ~uch obhge, as I have now a case !n 
appeal before me, in which the j<lint. mag1strate ~rdered the pla1~tcr to be. kcpt Ill 
possession, the nature of the case bemg o~ the,kmd above descnbetl, wluch .r~e
cludes it from being tried under .RegulatiOn XV. 1824. '!he order of the J.Oint 
magistrate was passed as a miscell~neous on~ •. bu~ bcmg appcah·d agamst, 
cannot, in the absence of any RegulatiOn auilionzmg It, be upheld, and I am at 
a loss to know how to direct the joint magistrate to proceed in such cases; and 
it is very necessary that some definite order should be passed, and some rule laid 
down, for the guidance of the magistrates in such like cases, or there will be uo 
end to disputes in the Mofussil about indigo plant cultivated as aLO\'C described, 
and it will be found very difficult to keep the peace. . · 
· 5. 1 am of opinion (the plant itself being the real property in dispute) that in 

cases when cultivated by the planters themselves, or, as they call it, "nciz 
jhote," the magistrate might With propriety investigate the claim, by inquiring 
into who actually cultivated the ground under Regulation XV. and pa:;s nu 
order for its being placed in possession of the party proved to have grown the 
crops; but this would not meet the question of the right to cultivate, which I 
think the magistrates might with propriety be also allowed to invcstig-.1te iu 
summary manner, referring the party dissatisfied with his award to the civil 
~~ . . 

6. lt is to be observed, that this system of taking pottahs by planters is of 
recent occurrence, and, consequently, nothing has been provided for settling tl111 

jurisdiction and the manner of investigating into the dispntcs which may and do 
arise from the practice; and it is impossible that the police can be expected, with 
their limited means, to prevent the parties from committing an affray, unless the 
magistrate is empowered to issue some definite instructions rerrardinrr the 110in t 
f . " " o possessiOn. 

7. In connexion with the subject of this reference, I have the honour to forward 
herewith copy of a letter from the joint magistrate, dated the 18th instant 
received this morni?g, and shall be obliged b,r t?e court's opinion on the queric~ 
put by that officer m the fourth paragraph of h1s letter. · 

· I have, &c. 
Zillah, Jessore, (signed) B. Golding, 
19 July 1838. Session Judge. 

From C. B. Trevor, Esq. Join.t Magistrate of Jcssore, to B. Golding, Esq. 
. · Sess10n Judge, Jessore. 

SIT, 
I HAVE the hon.our to requ~st, ~hat, should no objections present themselves, you 

would forw.ard th1s commumcat10n to the Court of Sudder Nizamut Adawlut, 
together w1th an~ remarks that you may think fit to make. 

·• 2. The modes m ":h!ch indigo planters carry on their operations in this dis
tnct are, first, the g~vmg advan.ces, in which case the ryot engages to cultivate 
the gro~nd, and second, the takmg of leases when the land is cultivated by the 
planters o~n servants. The system of advances was fcrmerly very generally 
adopted; smce, however, th.e repeal ?f Hegulation V. of 1830 (which Regulation 
~endered a ryot not. adhe!mg to h1s contract liable to a criminal prosecution), 
It ~as bc~n great~y discontinued, and that of leases, either for a definite or indc
fin!te peno~ (winch ~as a custom comparatively uncommon), has come almost 
umversally mto practice. · 

3. This 
' 
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3. This preference for the latter system has arisen from the superior claim w hieh Suppression of 
the holder of a· pottah h'ls always been· considered to have over an advance Affrays concerning 

maker, the difference being that one has merely a lien and interest in the plant Ind-ig-o. __ _ 

produced, wl1ercas the other asserts his right to the land itself; and it has been 
the custom in this magistracy for some time past to hold a summary investiga-
tion upon the validity of the pottah or pottabs, as the case may be (though 
unwarrauted expressly by any Hegulation), and to give the land (notwithstand-
ing the dissatisfaction of the ryots) into the possession of the person who esta-
blishes his claim by lease to the land. . . 

4. As, however, from the decision which in one or two cases of appeal relative 
to indigo have been given by the session court, your opinion seems to be that a 
magistrate has not the power of holding proceedings in cases of disputed pottah 
lands, but can only enjoin darogahs to take care that the peace be not disturbed, 
I wish much that the opinion of that court be taken on the following points:-

I st. Whether a magistrate or joint magistrate be competent to hold summary 
investigations into casE's in which parties claim lands for sowing indigo on the 
strength of pottahs (which the ryots deny) or of previous possession, or-whether 
the denial of the pottah by the ryot is to be held conclusive, and the aggrieved 
party to be referred to the civil court. · 

2d. Whether, when two parties claim the same ground for sowing indigo, and 
produce pott.ahs from two different parties, it is compE'tent for a magistrate or joint 
magistrate, either by reference-to the zemindar or by inquiry into the validity of 
the documents or previous .possession, to adjudge the lands in dispute to the 
party which satisfactorily proves his right, leaving the other to seek his remedy 
in the civil court. · 

3d. Whether, when the plant be ready for cutting, and one or more parties 
claim the same portion of ground as land held by them on lease, it be competent 
for the magistrate or joint magistrate to take cognizance of such cases, and to 

·give the plant to the party satisfactorily proving his claim, taking at the same 
time proper security from him. . · 

5. The court will observe,. that by disallowing any power to the Foujdarry 
court in cases of the nature mentioned in these queries, an e'l'ident advantage is 
given to parties .making advances over those holding leases, inasmuch as to these 
la·st, no remedy, either for breach of contract in the first instance, or for injury 
by loss of the crop of indigo, can be had, save by the tedious process of a regular 
c1vil suit; and in the meantime the plant goes into the hands of a third party, 
with whom the ryot has colluded, and eventually, if damages be awarded to the 
planter, the ryot has not the means of satisfying the decree against him; whereas 
by Section 5, Regulation VI. of 1823, a planter can proceed summarily against 
a ryot who has entered into an engagement with him tor the cultivation of a par
ticular spot of ground, and who afterwards wishes to evade the fulfilment of that 
engagement ; and bv section 3 of the same Regulation, parties claiming plant on 
the strength of advai1Ces can obtain summary decisions on the payment of a proper 
security. . . 

' 6. Though fully aware of the frequent forgery of pottah, still the same may 
be asserted of kubooleeuts. I therefore submit that the cases now under review, 
taken with all their attendant circumstances, require equal facilities with those 
provided for by Regulation VI. of 1823. . . 

7. In conclusion, I beg to remark, that unless a summary power be given in 
these cases, either to the judge or magistrate, the difficulty of preserving the 
peace of the district will be so great as to amount almost. to an impossibility.. 
Sevei:al large zemindars and indigo planters are establishing new factories in 
the neighbourhood of others of long standing; hence the daily chance of colli
sion between different parties. This fact, together with the scanty forl!e of the 
)lolice, and the distance of many thannahs from the Sudder station, renders it 
almost unreasonable to expect that, even with the greatest energy (unles>sorne 
definite order be conveyed to them regarding possession), the police officers will 
in all cases be able to prevent the occurrence of affrays. 

Jessore, Foujdarry Adawlut, 
18 July 1838. 

I have, &c. 
(signed) C. B. Trevor, 

Joint Magistrate. 
(A true copy.). 

(signed) R. Golding, Session Judge. 
M111 
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lit·.tdll:)n. C:-qrs. 
Ju.l;.:ts: \\' .. '.Io
ncy~and J. I~. 
I l;ttchinson, E~qrs. 
Tcmpurary Jud:;cs. 

:-;!'ECL\L BFl'llHTS OF Till: 

(No. ~241.) 

1\om .1. JJ,,rJ.i 11 ~. Fs<J. n,·~i'lcr of the Sudd',r. :\izatnttt ,\d:l\dut. Fntt 
\\'illi:m 1• to H··~·i,t<r :'l:il«lllllt 1\da11 lut. ,\ "'kn1 l'rmt:~<·• '· 

Sir, 
I A~! dirccte<l L\' tlt<' court to transmit to you, lln· tl1e opinion "f til<' jnd~, _. of 

tl1e \\Totem court," a copY of a lcttcr (~o. !i!l of the l!lth nit.) frotn till' H·,.ioa 
j·td~·,· of .Tc,"Ol'l', ami it,·<·nclo,;~trc, illljllirin~ how di,llllll'-. an: to],.. '<'t.licd tl1at 
arise hchiTen planters who cult!Yatc !awls lte!.l un<lcr ],·:~-c·,; from Zl'llliii<Ltr< <•r 
ryots, allll of t!tc reply \1 hich, 1rith tlw concurrcuc<' of tltc lr<·,tcTH court, tlll'Y 
1;ruposc to ;ocnd to that authority. 

::!. A further ol•jcct of this rvfcrcnc<' is to obtain tlw opiniou of tiH· 11<·.-t<·rn 
court as tll the pi·opricty of n·cnnllllC'tHiillg to the g·ni'<TIII!ll'lll to take into it~ 
cnnsiucration the means of proYi<ling: forth<· 'pccdy >ctt!cllteut of di,put .. s of the 
kind allud,·t! to. , 

3. The proYisions of Hcg:ulation YI. of 18:!3, the .c?urt o~Nr~<', are :tpplicahle 
oul.1' to the adjmtmcnt of ;!aims to c;ops, for .t~JC rat't.n;; of 11 Inch. :uh·anc<·s h:td 
!Jc .. n o·iyen to the ryuts. fhc extcu,.wu to Bntt>'h >'llbjec!s of th<~ n~ht to ac•jutrc 
au<l t~ !wid lamls in their own names, has given rise to a difi(:reut !-tate of 
tl>illg_--.. Lamb arc more cxtcu,ivdy cultivated iHnncdiatcly by pla11tcr,;, a!ld 
hence the ftTfjt:cliC)' of di,.putcs ],ctwcm the proprietors of uci:;lliJOmiug: fac
tories for the right to cultiYatc land IYhich cadt party cl:tims as iurludcd 11 itltia 
it> ho!Jing. 

4. It is oh,·iou<ly dcsiraL!e t!Jat disputes arisin~· from t!tis source dJOu!d admit 
of be inn· sulllmarily settlct!, so as not to em! anger the peace of till~ plac"' 11 IH·rc 
they oc~ur; and that t!JC magistrate should be Clllj>OII'LTed, a' iu otltt•r ca•c,; of 
di,;pute auout Janus, to llccide lvhich party has the IJL'>t claim. Slwulu the 
wei-tern court concur in this opinion, the point will Lc submitted to the• ~·ovcm-
m ent. 

Fort William, 
3 August 1838. 

Sir, 

I am, S;;c. 

PnoPoscn RePLY. 

To Session Judge of Zillah, Jcssorc. 

Tuc court, haYing hall Lefore them your letter, No. CD of tl1c lOth ult., with 
its enclosure, direct me to observe that you are correct in supposing that the 
magi!'tratc c:mnot interfere in Jisputcs between inuigo planters rcgaruin;; crops, 
except 1dtcrc tltC parties claim to IJc proprietors of the land on which the dis
puted crops arc p;rown, or 1vherc adyanccs have been given for rabing such 
crops; planters, therefore, wlw apply to the magistrate lor posses~ ion of crops 
claim• Ll by otlwrs, must Le referred to the civil court fur their remedy. 

2. U111lcr the construction of the 17th DccemlJcr 1830, wltich you all\lllc to, 
the magi•tr;~tc cll'arly cannot Jecide summarily, agreeably to Regulation XV. of 
18:2c1, to 1rhrnn shall IJc adjudged crops grown on land held nuder pottahs from 
zcmiuuars or ryots. This answer meets the t!tn•c questions propoumlcd !Jy tltC 
j~Jint m;~.C\·istratc in tiJC tl1in~ paragraph of his letter, the second of those IJUcs
ttons bctng mH1en;too<l to refer to the case of two planters wlw l1avc takcu leases 
fron~ ryots, each claiming the ri;,\·ht of cultivation under potta!ts from the same 
Z<'lTIIIHiar, and there being uo t!isputc in regard to proprietary rights. 

I am, &c. 
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(No. 1000.) 

From II. B. Harrington, Esq. Register Sudder Court, Allahabad, to .J. Ilawhins, 
Esq. Register to the Court of Nizamut Adawlut, Fort William. 

Sir, 

Nu. VII. 
SupprE-ssion of 
Atfrays concerning 
Indigo. . 

I AM directed to acknowledge the receipt of your letter (No. 2241), unrler date N. A. N. W. P. 
the 3d instant, with its enclosures, from the sessions judge of Jessore, and in ~f"i"r.J.
reply, to state that the answer, which the Calcutta court propose to address to A.'J. Col~l~bull, 
that o~cer on the ~oints referred by him, appearing con~istent with the con- W. Lambert; 
struct10n of Regulation XV. of 1824, previously adopted, the court concur in the W. Monckton, and 
same. fl. Taylor, Esqrs. 

Judges. 
2. The court also concur with the Calcutta court in the expediency of sub

mitting the present correspondence for the consideration of government, as pro-
posed in the concluding paragraph of your letter. 

Allahabad, 24 Augu~t 1838. 

(No. 1866.) 

I have, &c. 
(signed) H. B. Harrington, 

(True copies.) 

(si~ed). 

Register. 

J. Ilawhins, Register. 

From F. J. Halliday, Esq. Secretary to the Government of Bengal, to J. Hawhins, 
Esq. Register of the Sudder Nizamut Adawlut. 

Sir, 
I A.!l directed by the Honourable the Deputy-governor of Bengal to acknow

ledge the receipt of your letter, with enclosures (No. 2692), dated the 7th instant, 
on the subject of disputes occurring between indigo planters who cultivate lands 
held under leases from zemindars, or other tenants, and to request, in reply, that 
the court will submit a draft of an enactment t(} the effect proposed in your 
liecond paragraph. 

I have, &c. • 

(signed) F. J. Halliday, 
Secretary to the Government of Bengal. 

Fort William, 22 September 1838. 

(No. 152.) 

FromJ. Hau·hins, Esq. Register of the Sudder Nizamut Adawlut, Fort William, 
tu F. J. Halliday, Esq. Secretary to the Government of Bengal, in the Judicial 
Department. 

Sir · 
' IN compliance with the requisition contained in your letter (No. 1866) of the Nizamut Adawlut. 

22d September last, I am directed to forward to you the draft of an Act (prepared Present :-lt. H. 
in communication with the western court) for investing the magisterial authorities ~attr~ W. Bratl· 

witl_l p~w«;!r to take cognizance of disputes regarding the right to cultivate lands J:~~es n: F. 
for md1go, &c. M'R!o~. Esq. 

2. It will be seen that, at the suggestion of the western court (a copy of whose Officiating Judge. 

letter is annexed), the intended law has been assimilated to Regulation XV.1824, No. )584, 7th ult. 
so as to include those cases only in which a breach of the peace is to be appre-
hended, and that its provisions have been extended to the more valuable crops of 
the country. 

I have, &c. 
Fort William, 18 January 1839. (signed) J. Hawkins, Register. 

ss.s. 
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No.3· 

SPECIAL IlEPORTS OF THE 

DRAFT of :m ACT. 

BE it enacted, that whenever it shall appear to a magi~trate. or joi~t ~1agi~ 
trate, from the report of a police officer, or from any proc.ccdmgs m the ~·ouJd?rry 
court, that disputes likely, in the opinion of th? magtsti:atc, to tc:mmatc m .a 
breach of the peace, unless speedily adjusted, ex 1st rrgarJm;r the nght to cult!• 
vate lands with indigo, coffee, cotton, or mulberry, or to cut crops the produce 
of such lands, on the ground that the lattc~ arc held . under pottahs or leases 
granted by the proprietor or one or more of Ius tenants, 1t shall ~e. compctcn~ to 
the ma"'istrate to investi!!'Ute the same aud pass a summary decision, awardwg 
possession of the land or ~rops to the p~rty who shall appear to be. b~st entit.lc~ 
to it, leavin"' to other party to seck Ius remedy by a regular SUit m the CIVIl 

court, in th; same manner as in cases falling within the provi:>ions of Regula
tion XV. 1824. 

2. And be it enacted, that the summary decisions passed under tJ.lis Act shall 
be appealable to the sessions judge, whose decision shall be final. • · . 

From H. B: Harrington, Esq. Register to the Sudder Court of Allahabad, to 
J. Ha•a:kins, Esq. Register to the Court of Nizamut Adawlut, Fort William. 

Sir · , 
I AM directed by the court to acknowledge the rcceip"tofyour letter (No. 3294), 

under date the 23d ultimo, forwarding copies of the correspondence which has 
taken place between the Calcutta court and the government of Bengal, together 
with the draft of im Act empowering the magistrates to take summary cogni
zance of disputes regarding the right to cultivate lands for indigo under pottahs 
or leases, or to cut the crop thereon. . · · 

2. In reply, the court direct me to state that they are of opinion the operation 
of the proposed law should be restricted to disputes likely, in the opinion of the 
magistrate, to terminate in a breach of the peace, unles> speedily ad.rusted, in· the 
same manner as cases falling within the provisions of RcgQlation XV. of 1824. 

3. It also appears to. the court deserving of consideration whether, instead of 
confining the law to indigo crops, for which there does 'DOt appear to be any suf. 
ficient reason, it might not be beneficially extended to all other crops, or at least 
the more valuable ones, such as coffee, sugar, and cotton, and they would sug-
gest its extension accordingly. · . 

. · I have, &c. · 

Allahabad, 7 December 1838. 
(signed) H. B. Harl"ington, Register. 

(True copy.) 
· (signed) J. Ilawkins, H.cgistcr. , 

MINUTE by the Honourable T.· C. Robertson, Esq., dated 1Gth February 1839. 

Tms is an important reference, and not lightly to be disposed of. The necessitr. 
for a more summary adjudication of disputes than can be obtained from the civll 
courts has gradually extorted many extensions of power to the magistrates. 

Regulation VI. of 1823 empowers a magistrate to grant summary redress to 
a planter injured by the evasion of a contracting ryot. 

Regulation XV. of 1824 armed the magistrate with power to pass a summary 
judgment on disputes regarding the proprietary right to any particular parcels 
of land. · 

Regulation V. of 1830 made evasion of his contract by a ryot penal. · 
The repeal of this last law, and the extension to Europeans of the right to hold 

lands, produces the necessity for ~orne enactment, to prevent those disgraceful 
collisions to which the more frequent settlement of our countrymen in the interior 
is otherwise likely to give rise. · 

For these reasons, I rather incline to the proposed Act; the objection that 
it docs n_?t go far enough: is rather specious than sound. One great object of 
the Act 1s to save our natwnal character from rrproach. 

Europeans as yet do not sow riel·. · 
(signed) T. C. Robe1·t.~on. 
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l\OTE J,y i\lr. F. Jfi!/cll.-(l\ot 1latC<l.) 

};y tJw,;; oocctir;m it w:" provi;J<.d the~t ;t proprietor or fanner of land, or de
]li'tHknt talookdar, or undcr-f:JrnH·r, or ryot, or otlwr pcr,ou h<tl·iu;; a ciaiu 1 to 
atty di.cpukd Ltnd or crops iu t!tc possc,·<ion of urwtltcr, ,;liOuld not po.oo;c,; or 
:tlt<·rnpt to ]"'''c's !Jiltt,df of tlw hn1l or crops ],y force, btJt siJOulll pre!': r l1is 
cLti111 to the civil conrt; and that if ;111} sttcl! daituant did finTilJly take po.s
,,.,,iou of tile disp•tk<l Ltml or crops, tl11~ p:trty dispossessed mi;,;·l!t COlllJllain to 
tlw ci1 il jtJdg·c, 11'111l wa-; din·d<·ll to take inmH:diate cognizaucc of tile cornpLiut, 
:1 'Jd l'!;On tile prcviou.s 1'"·'"''-oion of tlH! cUiuplaiuant being· provell to his satis
f:rl'li"n, and ll·itllllut ill<jtiirin,g iuto the merits of tlw claim of the 1lisposscs.sor, 
tu catice tlw Ji'jliJtr·d bn1! or crop.s to J,,! n:,tored to tlw complainant, or t!w 
v:t!ue of the: crujh to 1"! paid to bill!, if they kHl been d:uua;~:cd, lle,troy~d or 
"en: not fortiicontin~, and to :tll'<trtl n.~·ainst the orl'cnder sucl1 costs aml dama~es 
<L' nti,gltt appear cqnitaL!c, !caving hil!l to prefer his claim to t!w propcrt\' in 
di,pute to the ci1·il court. -

The al,on~ Hulc.s were cxtcwlcJ to Bcuarcs by Hc;;ulatiun XIV. 1705, and 
to all dispittcs in that province bct\IT~ll zcmindars, taluokllars, puttcc1hrs, 
11 hl'l !tL.:r di,tinct or COI!llltull, or ot!tcr proprietors of IaHti, or under-farmer:;, or 
ryots, ur otl1cr ]'crsuns, rcganliu~ tanks or reservoirs, \Yells or 1\atcrcourscs . 

• 
Complaints of violent disptJSs<·s,i•m from fi,;lu·rics, tanks, &c. slwuld Le taken 

up under Hc~·tdatiou XLIX. 17!!:1, accordiug· to the :::pirit of it. 
TIH· pro1 i,ions uf tlw ltq:~ulatiou arc applicaLlc oniy to c:rses of dispossession 

by fmcc, antotlllting· to a breach of the peace, and t!Jc Let of forcible dispos
;c·:;,ion is the only suiJjcct of t!Jc suJnnJary inquiry autlwrized by it, all matters of 
rigltt lJL·iug· <:og·nizable iu the n•gular uwnw~r.* 

Under Sed ion I:i, Hegnlatiuu VI I. 1 7D!l, as lYell as upon general principles 
ofju-tic,·, a ,~ct:udting l:mncr i-; liabll~ to he onstc1l from his farm at t!IC end of 
t!J, .. \Tar, tin· which <lll arrear of n·nt m:~y be 1llll~ fro:n him, if he shall not <lis
c!Jarc;·r: tl1e ,;ame ou demand. lie may oust \l'itlwut application to the courts, 
;,, dl·clan·ll by c. 7 of the above section, provided no violence he used so as to 
ln·i11~ t!tc e:~sc· witltin tlw rn·ovisious of llcg:ulation XLIX. l7u:J. 

If a phinti:;o,; h-asc expire bdi,rc tl1c Hll!l!llary action for po-;session and da
m:t~'J''i i.; ,Jr.tel'iuin,·d, tlwugh it may not be re<juisite or prupcr to adjudg·c pos
'"'·"'iuu to tlw plaiutiJl', l''JlliLtblc Janwgc", l'I]U:l! to tlw loss sustained by the 
]'l:tintiil' duriu;~: t!J,. pcrit)(l of !tis lea'<\ slwuld be adjudged. 

It was suppu,-cll disalh·:llll:tg·l·ous tu become the plaintilf umlcr Section 3, Rc
g·ulation XLIX. lifl:l; and disjlllks COII5l'l]llclllly, imtcad of being Lrought 
IH'fon: lite eomts for alljustwcnt, frer1ucntly continued till they cmle<.l in a breach 
of the: peace·. 

TlJis scctiou, th1·rcforc, cmpowere1l the civil court, when all vised hy tl1e cri
minal court that di,;]liilcs existed CO!llTl'!liug- any lauds or premises likely to 
tl'l'inin:ttc iu a breach of tin~ peace, to call 011 the parties to deliver a written 
stall'Inrnt of tl11·ir ]H"-,;e,;;,;iou, aml addtiee pro•Jf of their l~:~ving bcl'n forcibly dis
J>CS'I'."sctl or di,turlll'il in th1·ir posst·,sion by tlw ath·cr;c party, aml after an 
illl't•.stig·ation uftlw statcml'!lti and evidence of both parties, to decide the case in 
tit~ ':nne m:m!lcr as if it !tad hccu hrought on by a complaint in the ordinary 
Jll(ll[;•, 

In all such casrs of forcible dispossession and distnrbanee of po5Session, hut 
more C>ijll'l'ially in cases of di::<JHitcs rcspecti11g t!tc J,ollltdaries of estates and 
prcmi"l'S, all([ tlw right to water for t!te purpose;: of irrigatiou, t!tc civil court was 
to clllkanlllr to prcYail on the partil's to ,-cttlc t!tc dispute·, either on the '!UCs
tion of )llN,I'SSion 01' of right, !Jy reference to aruitrators. 

But ,,h,Tcas, ou complaints for forcible dispos.scssion from land, aml forcible 
disturbaBce of the po:;scssion tlt1rcof, it occasioBally !tappcnc1l that after due 
inl'l·.stigation the fact of possession coultl uot he a,;certaimd, this clause 
authorized the court in such cao;cs to attach the di'pntcd lands, and to appoint 
a ]'<'!'sou to Hlall:lgc t!tt·m, by colhTtiug tl1e re11ts, discharg·ing· a11y public 
dcJJJands on tltcm, and paying· the prufits i01to court, after pa,\ in~ allnccr:ss;~ry 
CXJH'll"''· ilut t:tc Cvlllb 11·crc cnjoiuetl not to resort to tltis !lleasurc except 

.-,S.). 71 l·.I J WilLI\ 

~'''·VII. 

Coll:->ultcttilltLS. 

1() ~~·[•l. lU;_.;:y. 
£'\ (), 4-· 

Sect:~. ·2 l\: ;J, nc~. 
XLIX. 17~!l· L 

Sceh. '2 & ;3, ltc;;. 
XXXII. 180J. 

Constructions 
(Jf the Sud. Court, 
No. z3, 18oG. 
No.3~), 18oS. 

• Dy regular suit. 

No. 42, 1803. 

Cl. I, Sec. 5, Reg-. 
n. 1813. 

Cl. 2. 

Cl. ~. 



274 SPECIAL REPORTS OF TilE 

No. VII. f f 1 · · · t tl osscss"on of the s"I'P'"'siou of wliC'n found indispensable a tcr a care u mqmry m o IC p I 
Ali• "l" Cl•ncerning parties. . · · · • · 
ludigo. But this attachment was not to exef!lpt the landd from the usual rcsponstbthty 

for payment of the public re1·enue. 
Con>truction of the If the parties do not attend within rea~onable time after ~nmmons, so as to 
Court, ~.,. 140, admit of the requisite investigation hcin~ made, and the attachment of the land 
1813· d. 3· in dispute appear necessary for preventmg a breach of the peace, attachment 

may take place. 
Coumuction •6g ,a33. Construction No. 5~1, 1829, sec. 3, of this Re- See the whole Regulation rescinding 
A mngimote:~nd;rS.ct. rrulation• not' meant to rescind the rule in Sec. 5, Sec. G of Re"'ulation XV. 182-l, and 
:; ~·g},11!·,:0R~•~.~:;. Reg. m. '1821. The _appe_al. admi>sible, though makin"' the ~rders and decisions of 

Y PP • 11 more than 30 days esp~red, tftt be proved that the h " • d • . . 
:~' ,'J":'r; !..;":.~i.:·~r petitioner was prevented by circu~stan~cs to!~lly t e magistrates an JOlllt !fi~g1stratcs 
dispo>Session. beyund his control from presentmg Ius pettlton appealable to the CommiSSIOner of 

within the prescribed pet·iod. circuit. 

Constructions of 
the :iudder Court, 
No. 396, 1825. 
No. 414, 1826. 

ACT VII., 1835. 

Tm: point of relevancy, or otherwise, is best established by the evidence 
:1dtluced, to prove the complaint of dispossession. 

T.he autnority to cause an attachment is not expressly recognised by Rc,.ula
tion XV. 1824, to vest in the crimina\ courts, but it may be presumed to ~xist 
with analogy to the rule contained inCl. 3, Sec. 6, Regulation VI. 1813. 

No. 525, 1829. (But the Commissioner of circuit cannot order an attachment.) 

No. 415, 1826; Cases under Regulation XV. 1824, not referrible to a sudder ameen. 
No. 64o, 1831; 
No. Ci8g,1832; oorevenfor Re(l'>rt, Cl. 6, S. 18, Reg. V. 18Jt, being intended forcrhninal easel. 

No. 434, 1826. 

l'o. 4.'i3· 

No. 475, 1828. 

The violent entry of a house is a case of dispossession within Regulation 
xv. 1824. 

Regulation XV. 1824, was ne\·er"intended to apply to mere kashtkars, or cnl- . 
tivators of the soil; and (if applicable) in this particular case decision should 
have been given in favour of the plaintiffs, their possession having been more 
recent than that of the defendants, and having been acquiesced in by the defend
ants, without complaint to the court, for some considerable time previous to the 
occurrence of the present dispute. 

The Regulation would be applicable, whatever may be the nature of the 
property in dispute, but its provisions do not apply to mere kashtkars, or culti
vators of the soil, or, in other words, to, persons having no right of property in 
the soil, but merely disputing about the right to cultivate. 

With reference to yourt remark, that if without distraint of property an 
ejectment has actually taken place, in consequence of the ryot being compelle<l 
to quit by force or intimidation, and his former possession shall be disputed and 
denied by the zemindar, you cannot discern to whom the investigation of such a 
case would belong, the court are of oyicion that either the rule3 of Re"'ulation 
XLIX. 1793, or those of Regulation V 11 •. 1819, would be applicable; tb~ former 
where the dispossession may have been effected by force, and the latter where 
these means may. not have been· resorted to. 

The declaration contained in CI. 5, Sec. 18, Regulation VIII. 1819, that it i.i 
illegal to oust or disturb resident cultivators, unles3 under certain stated circum
stances, necessarily implies a remedy in case of the contravention ofsueh rule; and 
the court are of opinion that, ht the spirit of tjlC enactment cited, such remedy 
should be afforded by the judge, on the summary application of the ejected 
ryot, by an order for his being restored to possession, and his retaining it until 
the process prescribed by the Regulation shall have been observed. _ 

The Regulation has been held not applicable to disputes relative to the right 
of cultivation only; and the court are of opinion that all differences between 
landholders and their tenants or ryots, involving the question whether the land· 

holder 

• Regulation XV. 1824; llcgulation H. 182g. 
t i.e. The Zillah judge, to whom this construction was addressed. 
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holder can legally oust the tenant or ryot from the lands which the latter Supprc«ion of 
considers himself entitled to occupy, should come under the provisions of AH'r.ay• coucerning 
Regulation XLIX. 1703, or Regulation VIII. 1810. Ind•go. 

In reply to question whether the magistrates can award costs to parties suing No. 505, 1s2g. 
agreeably to this Hcgulation, 

The criminal courts may, under Sect. 8, RC'gulation XIV. 1707, adjudge a 
reimbursement of costs actually incurred upon any prosecution before them, by 
either of the parties thereto, in particular cases, wherein they consider such 
reimbursement. just and equitable. · 

S11its for dispossession, to which thicadars * are a party, can only be tried under No. 546, 1830. 
Regulation XLIX. 1793. • Farmers. 

The supposed case of dispute between ryots, not cognizable under this No. 547, 1830. 
Regulation. . · 

In reply to the query whether disputes for personal property can be investi
gated under this Regulation, refer to the preamble of it. 

The provisions of the Regulation are only applicable to disputes between No. 561, 1830. 
persons claiming a proprietary right in the land, or their agents (gomastahs, 
nai bs, &c.). 

In disputes regarding land, if the proprietors of the lands are themselves No. s68, 183o. 
engaged in the dispute, the case is <:ognizable under Regulation XV. 1!\24, and 
not otherwise; but in the case of a. mere farmer, if any one dispossess him, or 
interfere with his rights, that Regulation does not apply, and the farmer must 
be referred to a summary suit under Regulation XLIX. 1793, for recovery of 
possession, or to a summary suit for the rent of the lands of which the acts of 
his opponents have deprived him. 

. . 
A magistrate has no power under Regulation XV. 1824, to receive arbitration No. 571, 1830. 

bonds, or confirm or execute awards for the final decision of all matters at issue 
between the parties. The magistrate's interference under that Regulation 
is restricted to cases wherein he has reasonable ground to apprehend dis-
turbances; and after he has interfered, his power extends no farther than, after 
due inquiry, to award that the actual possessor retain possession of the disputed 
property. • · 

If at any time after a case o£ dispute has been brought into the magistrate's 
court, under this Regulation, the parties should wish to refer their respective 
claims to the decision of arbitrators, they are at liberty ,to do so; and upon their 
representing to the magistrate that they have agreed to an adjustment of their 
dispute in that manner, and satisfying him that there is no further ground to 
apprehend a breach of the peace, the magistrate should stay all further pro
ceedings in the case. 

The parties would then be at liberty to refer their dispute to private arbitra
tion, under Sect. a, Regulation VI. 1813, and the award, whatever it might be, 
would be enforced by the civil court, under clause 2 of the same section and 
Regulation, upori application being made to it by either party within the time 
prescribed~ · · · · 

See this construction. N D o. 579, 17 ec. 
1830; Cons. 7 Jan. 1831; No. 75, vol. ~. 

The term vakeel, in section 3, means any agent of the parties, duly appointed No. 371. 
to act as their vakeels; the amount of their fees should be adjusted between them 
and their constituents, as in other Foujdaree cases. 

Though the provisions of the Regulation prohibit a magistrate to award No. a;s, 1825. 
damages for loss of crops, or injuries sustained from dispossession, they do 
not preclude him from rcatoring a party wrongfully dispossessed to the posses-
sion of land with the crop upon it, although the latter may have been sown by 
the wrongful dispossessor, as in the case stated. ' 

A dispute between a zemindar and his moostqgir, or farmer, not cognizable No. 633, 1831. 
under this Regulation. A jaidadee tuccanpook, on possession of a moostagir, 
docs not render the case of a quarrel between him and his zemindar cognizable 
under it. 

If 
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SPECIAL RF.POltTS OF TilE 

If a dispute between a lumbardar and ~hik~ee sl~arer r.cgards a ?cfincd .portion 
of land, the exclusive possession of wh!ch IS ~]aJmc~ m propnctary r1ght by 
each party, it is cognizable; but not so If the d1sput

1
e ~s mdercly about the extent 

of the interest in the joint estate which each party c mmc . 

The mao-istrate can interfere in cases of indigo disputes only when they may 
be coo-niz~blc under Regulation XV. 182-l, as construed by court, C. 0. 
27 De~ember 1830 in which case he may 'depute his assistant, under Regula
tion XI. 1824; but in disputes regardinl? .indigo, not within .t~at Rrgulation, 
the inquiry must be made, and final dec1s1on passed by the clVll court, under 
Regulation VI. 1823. . 

Paragraph 7, C. 0. 17 December 18~0, expressly aut~orizcs the magistrate to 
determine boundaries, under Regulation XV. 182-l, r. e. pro tempore. The 
magistrate will merely define the boundary of that which was in the possession 
of the party ousted before the dispute arose, leaving the question of r1ght to be 
·determined by the ci vii court. ' 

As complaints of ·riolent dispossession from fisheries, tanks, &c. may be taken 
up under Regulation XLIX. 1793 (Construction No. 28), they are consequently 
cognizable under Regulation XV. 1824. 

Regulation VI. 1813, section 5, modified and superseded by Section 2, Regu~ · 
lation XV. 1824. · . , 

The circumstance of the proprietor of th.e land not being a party to the suit 
is immaterial, as under paragraph 6, C. 0. 7 January 1831, the joint man-istrate 
might have made him a party by issuing the perwannah prescribed in S~tion 3, 
Regulation XV. 1824. . · · · · 

Commissioner of circuit may order a magistrate to take up a case under this 
Regulation, though magistrate may not think it necessary for the preservation 
of the peace. 

8
Constru

8 
ction, No. Regulation XLIX. 1793, still unrescinded, for cases of forcible dispos-. 

94> 1 34> Eee · 
Reference to C. 0. sessiOn. . 
S.D. A. 15 Nov. 1833, No. too, p. g~. 

No. 1oo6, t836. 

No. 1029, 1836. 

Reg. VII. t822, 
Sec. 34-

Regulation XV. 1824, applicable to cases of disputed possession between 
mortgagers and mortgagees, whenever such disputes may appear to the ma!!is-
trate likely to terminate in a breach of the peace. . 

0 

If neither of the parties in a suit brought into the ma,.istrate's court under 
Regulation XV. 1824, will appear, and produce their evidence and pr;ofs the 
magistrate should strike the case off the file, taking such measures as 'may 
appear necessary. to prevent a breach of the peace, extending even to the 
attach~ent of the property in dispute, if deemed. necessary to secure sucb 
preventiOn. . 

Regulation IV. 1828, and Sect. 4, Regulation IX. 1833. 

Construction 113, in Clause 7, Sectio~ 15, Regulation VII.1799. 
Regulation XLIX. 1793, and the above clause, compared, S. D. A. I · VO , I. 

page 207. 

. . 
INDIGO REGULATIONS. 

Regulation XXXIII. 1795, Benares. 

Act XVI. 1835. 

Act X. 1836. 

VI. 1823. 

v. 1830. 
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ExTRACT FROM OLD NoTEs. 

Section 5, Regulation XV. 1~24. 

I TlliNK it would be well to explain the terms "right to possession," in this 
section. I know they have been construed by some authorities to mean that 
tl1e cause must be deCided on the original right to the property, in opposition to 
the principle laid down in Regulation XLIX. 1793 ; whereas the intention of 
Regulation XV. 1824, appears to me to have been simply to change the tri
bunal before which the summary investigations were to be made, in consequence 
of tl1e offices of judge and magistrate being held in some districts by different 
persons, and not to make any alteration in the principle on which the investiga
tions and decisions are to be made. 
. In fact, unless the principles of Regulation XLIX. 1793, and Clause 3, Sec. 6, 
Regulation VI. 1813, are maintained,'the summary process of Regulation XV. 
1824, will tend rather to encourage violence than to repress it; for. a claimant 
'vho really had the right of property on his side, would have a very powerful 
inducement to eject his adversary by force, or at all events to threaten to do so, 
~mowing that if a summary proceeding £:nsued, his right would be recognised, 

• and judgment would pass in his favour. · · . 
The inducement might not be sufficient to bring about a serious affray; 

because the fear of severe punishment would operate in a contrary direction ; 
though even in such cases possession of the disputed land would be a set-off 
against the penalty incurred; but it might lead to minor breaches of the peace, 
and the clmmant would in many mch cases consider his possession as more than 
compensating for the inconvenience of a fine, or short imprisonment. · 
. The only circumstance under which a summa'ry decision on the point of right 
could be justifiable, is such as is described in Clause 3, Sect. 5, Regulation VI. 
1813. 

Land, premises, orchards, pasture grounds, fisheries, wells, watercourses, 
tanks, reservoirs, or the like. The rents, produce, or profits of such lands, 
premises, &c. • 

l\'IINUTE by the Ho_nourableA. Amos, Esq., dated the 16th September 1839. 
• 

A COliPLETE historical detail of the law, and decisions upon the subject of dis
possession, has been furnished by Mr. Millett. It appears to me that the objects 
we have in view may be accomplished by a very short Act. These objects are, 

I. ·We want to counteract any forcible dispossession when committed by a 
British subject. . · . · 

2. We want to apply the·remedy in favour·of the person actually in possession, 
whether he have any kind or no kind of title, and whoever the dispossessor may 
.be. Thus we avoid the construction of• the Sudder court, that relief from dis
possession can only be afforded where the dispossessor or person dispossessed1 

.or one of them, is proprietor, and not a mere ryot. · 
3. We want to obviate all doubt that a magistrate can give the required relief, 

nnd that the aid of a judge is not necessary. 
It may be said, 1. That the magistrate will be puzzled to find out which of 

two parties was in actual possession, and was afterwards dispossessed forcibly by 
the other. . 
· 2: That some power should be given to the magistrate to anticipate a dispos-
sessiOn. . 

3. That the magistrate cannot determine whether the party dispossessed may 
hare no right whatever to remain on the land. 

As to which it may be said, 1. The magistrate sees who is in possession at 
tbe time of inquiry; and I should think he ought to be able to form a rea5onable 
conjecture how and when he got in. lt must be clear that there has been a fight 
for the possession, in which he succeeded, and the time of the conflict will pro-. 
baLly be ascertained. The only remaining question is, whether the party con
tinuing in possession was in peaceable possession before the time of the conflict. 
Whether this be easy to ascertain in all cases or not, much is gained by allowing . 
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the magistrate forcibly to repossess in t~JOse c~scs, be ~hey few or more, in which 
he is satisfied that there has been a forcible dispossessiOn. 

2. The magistrate, under his general powers,. may ta~c steps to pre.vent a 
breach of the peace; and if he is not to dctcrmmc the ng}It to po~scss10n, he 
can have nothin(l' to decide before the breach of the peace IS committed. If a 
party in possess!~n appreh~nds a forcible att~ck, h~ may easily d~w the attcn-; 
tion of the maO'tstrate or Ius officers to the fact of Ius actual possesswn, the only 
fact upon whiclt any difficulty can occur in the way of his recovering possession. 

3. It is no doubt an incom·enience ari~ing from the Act that it may encourage 
persons who have no pretence of right to remain upon the land to drive the person 
rlearly entitled to the right of possession to the expense and delay of a regular 
suit. But fur this law, it may be said, the wrongful occupant would most pro-. 
bably move off the land without compelling the person entitled to posscs,ion to 
use force. The answer, perhaps, is, that such a consequence of the law is coun
terbalanced by putting an end to the ~oleitt con~icts which n~w con~tan~lY. ar!se 
out of boundary disputes, or other d1sputed clmms to land,. m winch lllJUSttce 
triumphs as often as right, and which, without reference to the merits of clai~1ants,' 
ought at all events to be put down. . . · . . • • . 

I have added to the pall(!rs various papers whtch I received a consJder«hle time 
ago, respecting assaults and forcible injuries committed by Europeans in the • 
interior. · · · · · ' • 
· (signed) A. Anlos. 

' . 

· ACT - of 1830. · . I 

_ . . , • ' , . , i I ' 

IT is hereby enacted, that if any. perwn within the presidency of Fort William 
in Bengal shall be (orcibly dispossessed. of any land,, premises,, trees, fisheries, 
wells, watercourses, tanks, reservoirs, orchards or crops, or other profits of land1 
(whether such person be a proprietor or farmer of land, or a dependent talookdar~ 
or an under-farmer, or a ryot, or other party in actual !JOSsession,) it shall be 
lawful for any .magistrate, without inquiring into the right of possession, or any 
merits of the claim of the dispossessor,. to ca_use the property to be restored to 
the person so disposoess~d, Ieavi_ng him to prefer ~1is claim to the property in 
dispute by a regular smt: prov1ded always. that tlus Act shall not extend to 
any su~h J?ropertv ?J-S afores~id, · ~h~reof a_ny_pe!s~n may. be so. disposse5scd l1i 
aforesatd, sttuate, fymg or- bemg w1tbm thf' JUf!SdJctwn of Her 1\laJcsty'::~ Supreme 
Court at Calcutta. • i • · •· 

' ' ' . ~ 
i ' -

NOTE by 1\Jr. Officia~ing ~e~rctary Grant (no date).. , , .• 

1. I HAVE the honour, by direction of the Honourable Mr, Amos, respectfully 
to submi.t the following note and Draft Acts, prepared in the L?pe of facilitating 
the consJdf.'ratwn. by the me~bers of government of 'Several pomts arising out of 
the papers noted m the margm •. . r . ., . · · . • . · · . , .. , ' 

2. The single object of Regulation ·XV: . of 1824; is to keep the peace as 
shown in its preamble; when there is no real belief that a dispute is likely to ~nd 
in a breach of the peace, no proceedings can be instituted under that Regulation· 
except by an abuse of it on the part of the magistrate. . . · . . .' 

3. The Sudder have ruled that Regulation XV. ofl824 can only be applied 
when a 'proprietor of land is a party to the dispute. As the peace is broken 
equally b,r a battle between _farmers and ryots as by one bet~een zcmindars, this 
ccnstrnclion very naturall,r 1~ f~und _to !ender the Regulation useless in many 
cases. The local officers m md1go d1stncts find breaches of the peace of a very 
serious character often to arise from disputes between the farmer and othet 
farmers, between the far.mer, a pcr;on prcteudi.ug to b~ a farmer, and ry9ts or 
other perso?s _not propnctors, about tl~e pusscsswn of nelds or crops on land 

·farmed by md1go planters under lease rrom the zemindar. They therefore apply 
for a law to render Hegulation XV. of 1814 applicable to such cases. 

• From Senetary to ll•e Government of llcngal, ~atcd 5 F<·b t8·J9 with enclo•urca 
- Note by Mr. lJfliciating ~ecrctary ~lillctt, nut dateJ. ' ' ' • 

Minute by the lion, A. Amos, Esq. dated tG ~l~rc!J 183!). 
lJraft of Act propo><·d by the lion. 1\fr. Amos. 
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4. The only reason that I see why that Regulation docs not apply to such 
cases, is the above construction of the Sudder. It has been thought that there is 
another reason, which is an omis~ion in section 3 of the Regulation, which 
mentions only " lands or premises, or the right to water f0r purposes of irri
gation;" whereas the preamble mentions" lands, crops, wells, watercourses and 
other premises;" and section 2 mentions " land and other property." But I 
humbly conceive that thi~ reason does not exist; because, 1st, the words of the 
preamble are large enough, and they show the intent of the Regulation very 
plainly. Wherefore it would· seem that " land" in section 3, must be intended 
to include crops and profits of land. 2dly: The enacting part is merely a modi
fication of Regulation XLIX. of 1793, in which the words used are " land or 
crops," and those words having been construed to include " fisheries, &c."• are 
larg.:• enough. ad. The object of the Regulation is to anticipate common cases 
of atlray, and crops are amongst the common causes of such affrays. This view 
seems proved to be right by two constructions of the Suddert at least. Such is 
the ,·iew now actually enforced by authority, and therefore upon this point legisla-
tion seems unnecessary. . . . 
· 5, If, therefore, the constructions t of the Sudder, ,:oniining the Regulation to 
proprietors, could be got over 1 tl1e obJeCt would, as it strikes me, be gained. This 
JDight be done, 1st, by a la:w enacting that. the Regulation slmll apply to dis-

• putcs between any persons about the sort of property mentioned, if likely to end 
in a breach of the peace; or, 2dly, by a law declaratory to the same eftect; or, 
3dly, by a formal reversal by the judges of the past constructions of the court. 
_ 6. The construction, which is the cause of all the difficulty, has been a matter 
of surprise to competent persons; Regulation XLIX. of 1793 expressly mentions 
!'proprietors, farmers, dependent talookdars, undH-farmers, ryots, or other per
sons. Regulation XV. of 1824 ~rofesses to be a mere adjunct, in modification of 
the former Rrgulation. The obJect of both Regulations is the same as stated in 
the preambles of both, viz. to prevent a certain class of affrays. The latter Regu
lation has this further object specified, and no other further object, viz. to divert 
the cases cognizable under the former Regulation by the judge only into the 
court of the JDagistrate. - There is not a single word traceable in Regulation XV. 
of .1824, from· which the restricted intention imputed to its authors can be 
inferred. The word "crops" is oddly mentioned in the preamble, if the Regula• 
tion does not apply to ryots, the only class of persons to whom "crops" usually 
belong. If such be construed as the intention, it must be assumed that the 
authors of the Regulation fell short of their avowed object (the preservation of 
the peace amongst" the agricultural community) in a most unaccountable and 
even ridiculous m<mner. The reasons given in the court's first construction to 
this effect seem, if applicable at all, equally applicable to Regulation XLIX. of 
17113, yet it is admitted by other constructions that those reasons do not apply 
to that last-mentioned Regulation. · · ·. 1 

1 

. 7. From some expressions in the papers before government, 1 am myself 
inclined to think that the present judges are doubtful of the propriety of the.con.
struction, and only follow it because it has been laid down. The court are not 
debarred, as far as I am aware; from reconsidering and reversing a construction. 
If the legislative council applies for the decision of the present judges on tllis 
point, with reference to the nece~sity of making a law, and the character of any 
law to be made, I imagine the judges must consider the point, and decide it, and 
·give the grounds of their decision; and there is always a chance of their deciding 
so as to .obviate the necessity of a law. . . , . 

8. But tllere are arguments of weight in favour of a new enacting law, which 
shall embrace this point, with others. And if any new law Le passed, it will be 

needless 

• Construction, No. ~8, 18o6, 
t Construction, No. 453, 18~7. the Regulation applicable, whate•·er the nature of the property 

in dispute. (;on.otruction, No. 855, 1824, to fisheries, &c. as Regulation XLIX. of 1793· 
l Construction, No. 448, 182g, ltcgulation XV. of 1824, wns never intePtled to apply to mere cul

tivators. Constrm·tion, No. 453, 1 H37, nor to pcrso11s l1avi11g no right of property in the soil. 
Con&truction, No. 482, 1828, nor to dispuh.'s bt·l Wl'tn 1anolon1 und ttnant, ot· TJOt. ConstJ uction, 
No. 546, tSao, nor to suits in wbich th('thldan, (fill'lllt'rs) nrc purties. Cun~truction, No. s6s' I t{JO, 
Ut>gulation incJudes Oh·putes in ·which pen~:OilS claiming to l.H:! }JI'<IJ'l iclorE, or tiH.:ir ageiits, nre parties. 
Ct>nstru<·tion, No. s68, I 830, not othuwise. Con>truction, Nos. l'52 & GGt, of 1831' indigo UJS['Utc• 
includ•d in tl1e ubo,·e constructions. 
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Suppression of needless to trouble the Sudder about this construction. T ICSC arguments ucpcnd 
AB~ays concerning on the expediency ofleo-islatin"' on new points, which cannot be reached by any 
lnJ,go. mere settlement of the furce of the present law, Regulation XV. of 1824. · 

9. The chief of these points requiring new legislation, se.ems to be to uctcrm!nc 
the amenabilitv of British-born subjects, in the cases prov1dcd for by Regulation 
XV. of 1824, t~ the magistrate's authority, gh·~n by that ~egulation. '.!'he r.rinci. 
pal inconvenience complained of, .t~remedy wlu~h a law 1saskcd ~or, ames m the 
case of Indigo planters, mostly Bnt1sh-b~rn subjects. If Regul~tlon XV. of1~2-i 
clearly does not apply to British-born subjects, no mere explanatiOn or constructiOn 
of the doubtful prov1sions of that Regulation will. do what is required. Now ~he 
question is, if A., a British subject, unlawfully ~1sposscsses a l_andhold~r, ~atn·e 
or British born, can a magistrate, under the ex1stmg RegulatiOn (winch 1s not 
registered in the Supreme Court), tur~ A.. out and restore the .~ormer pw;ses>'or? 
Th~ opin~on seems .to be that the. mag1strate coni~ no~. ~oss1bly a~ argument 
contra mwht be rrused, but even m that case the pomt. 1t Will be adm1ttcd, would 
he at l~as_t doubtful ; ~o t~at in any cas~ a law would seem. requisite, specially 
·determmmg the .questiOn m the affirmative. ' ' 

10. It seems to be the opinion thatthe Acts of the government of India, passeu 
since the last Charter Act, which give any power to any officer,· without 
specifying the classes over whom he is to possess it, have given him power in those 
cases over all classes of persons, including British-born subjects, 11 ithin tl1at 
officer"s local jurisdiction. • According to that opinion, an Act rescinding Regu
lation XV. of 1824, and re-enacting its intent, free from the possibility of mis• 
construction without ~pecial allusion · to' British-born subjects, ·would do all 
that is required. · • . · 

11, This raises a very important point, which, as a gencml question, I respect~ 
fully submit for the consideration of the members of government. , , 

12. It is not now generally known that the penal Acts.in forc;e in the 1\Iofus• 
sil, passed since the constitution of the government of India; do apply to British• 
born subjects. · The British-born inhabitants· certainly do not know it, nor, 
I believe, do the magistrates know it. It can hardly be right to go on lcgisla· 
ting witll a hidden meaning; therefore it would seem right to call attention· 
generally to the circumstance. But deliberation beforehand may not be amiss, 
as the announcement will be startling, and may excite a sensation;·. 

13. At any rate, in regard to this Act, either the Act must specially be made 
applicable to British-born subjects, or magistrates must be specially brought t~ 
see that it will apply to them without special mention, or tile object which the 
government has in passing it will practically be missed. 

14. I think when an occasion first arises, it may be cxpccku that a question 
may be raised on the point whether the Acts a!l'ecting only the l\fofussil do apply 
to British-born subjects when not specially mentioned. Did tile members of the 
legislative council, when that council Legan to lt•gi:;late, know that they were 
legislating for British-born subjects in the .l\:lofussil by every 1\lofussil Act, and 
intend to do so? The question, however, certainly will not be w}mt they knew 
or really meant, but what tl1ey did, and what their meaning was as deducible 
from the laws they passed. Perhaps there are arguments leading to a legiti
mate doubt, whether the Acts generally do apply to 13ritish-born subjects in the 
Mofussil. To put British-born subjects for the first time under the ordinary 
jurisdiction of Mofussil magistrates, sub silentio, would be a strange under-hand 
way of making so important a change in the law of jurisdictions. A catalogue, 
No. I, of offences committed by British-born subjects, and cognizable by the 
Mofussil authorities, under th1s view of the Acts, contrasted with a similar 
catalogue, No. 2, of offences not so cognizable, would exhibit a droll state of the 
law .of juyisdict.ions. There a~e some speci~l provisions for Bl'itish-b.orn subjects .in 
the mtenor which were considered so obviOusly necessary on oyemn"' the interiOr 
to such persons, that the Charter Act spcciaily directed the ndia~ legislature 
to pass them; now as yet, none of these special }Jrovisions have been made, doubt· 
less for good and sufficient reasons of a general character. But when even in 
f~ese special points it has not been thought fit yet to make British-born subjects 
hablc to magisterial authoritv in the interior, it would seem inconsistent len-is
lation to m~ke them so speci~lly liable for the very miscellaneous offences tlJat 
would ~a~lmto catalo?ue, No. I, as above descriucd. It might be maintaincu 
that Bnhsh-born sulJ.tccts have not yet been placed within the jurisdiction of 
Mofuasil magi:;tratcs; that ti!C original jurisdiction of such magistrates was not 

··local, 
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lucal, in so far as such subjects were concerned, because the Regulations origi
nally determining the jurisdiction of Mofussil magistrates did not and could not 
give them local jurisdiction over such subjects; and that as no Act of the 
government of India has placed such subjects within their local jurisdiction, 
such subjects remain without their jurisdiction altogether. This argument 
might be advanced, admitting that an Act rendered penal by an enactment of 
the ll'gislative council is penal, if uone by a British-born subject in the Mofussil; 
fur it would contend that for such an Act, though penal, he could only be tried 
by a court, under whose jurisdiction he has been placed by some law binding on 
l1im. And it may be remembered that the courts who will determine the ques
tion of jurisdiction, will lean against a construction which, besides relating to a 
penal law, may take from British-born subjects trial by.' jury. 

15. It will not escape attention that any specific provision including British
born subjects in tl1is Act, migl1t tell against the applicability of other Mofussil 
Acts to that class. 

1 <l. Supposing a new law to be determined on, with ·reference to the necessity 
of including British-born subjects, the opportunity of amending the law with 
reference to other points may be taken. 
. 17. One of these relates to thewording of the present law (Sec. 5, Regulation 

XV. of 1824), which says that the" right to possession" sl1all be determined sum
marily by the magistrate. This expression has sometimes been construed so 
largely as to be equivalent to the right of property, and thus to include the whole 
merits of the dispute. It will be seen that the proposition of the Sudder con
tained in the Draft Act now submitted is .to give the magistrate authority to 
"award " possession" to the party who shall appear to be best entitled to it." 
This·would make these cases civil suits, to all intents and purposes; and what 
advantage is gained by transferring any civil suit from a civil to a criminal 
court, I do not know. There can be no doubt that Regulation XV. of 1824 
was not meant to yary the substantive. law of Regulation XLIX. of 1793, and 
t,hat it was meant only to authorize i,nquir{ into the fact of possession immedi
ately before the dispute in question arose; understand that the intention of the 
council is to do no more than this. There is a construction • of the Sudder 
restricting the meaning of the term" right to possession" in Regulation XV. of 
1824, which, I presume, guides the present practice; so no new law would be 
necessary for this point only; though if a new law becomes necessary,otherwise, 
it might be worded more precise! y. , . 
. 18. If a new law is made, it may be determined wl1ether or not incases of 

unauthorized dispossession, the necessity for there being a likelihood of a breach. 
of the peace, in order to authorize a magistrate in restoring possession, may.be 
removed; objections to such a law, as making too extensive 'a .change in the 
c:;c.isting law, may perhaps be weakened by a consideration of what, I make bold 
t? say, is at present no uncommon practice, whic~ practice is to assume th~like
hhood of a breach of the peace, by a legal fictwn, whenever. the magistrate 
inclines to take up the case, and often to make no pretence even of the likelihood. 
of a breach of the peace. Such an , authority seems not unreasonably given to 
the magistrate; fur forcible dispossession without authority of law seems as fit 
a reason for magisterial interference, when the property in question is real, as 
when it is personal. · . . r 

·, 19. This summary power is no more than is given to the revenue authorities 
at Bombay, who are also always magisterial authorities, by Clause 2, Sect. I, Act 
No. XVI. of 1838. In that Act the time for calling for such interference is limited 
to six months from the dispossession. By Sec. 5, Regulation II. of 1805, .of the 
Bengal Code, the limit for these summary suits when taken before the civil court 
is .three months from the dispossession, unless good cause of prevention be shown; 
perhaps one month would be ample, considering the true object of the law .. It 
seems clear that some short limitation is desirable. In the draft prepared, .I have 
followed the law of 1805. 

20. It is true that. parties dispossessed have now a summary remedy in the 
civil courts by Regulation XLIX. of 1793. But I think it pro?able that it would 

be 

• No. 571, 18,10, a magistrate can only award that the actual possessor retain possfssion oflhe 
uisputcd property. 

585. , N N 3 

No. VII. 
Suppression of 
AH"rays conc~rning 
lndign. 



~o. nt. 
S.upp1 t"N-i11n of 
·"tfr_ays l'onc:erdcg 
lnJ•&o- . 

SPECIAL REPUB.TS. OF Til£ 

be found on inquiry that parties do not often avail themselves of this law, and 
if so, the reason may be that the magistrates' co1.1rt is found far mor.! spcctly and 
effectual. I have aln~ady said, that I believe those courts ~o beyo111l the law by 
receiving all such suits, without much r<'gard to the real likelihood of a brcacll 
of the peace. Perhaps, if a reference is made to tho Suddcr, the judges mi:;ht 
be asked if such a pro,·ision would be objectionable. . 

21. I would suggest whether the law would not be improred by addin;:\' di:;
putes about the right of use; this would include, more certainlv, tanks, ghats, 
roads,' &c., public, or alleged to be public, property, of which, lf public, there 
can be no possession or right to possession. · 

22. The Honourable Mr. Amos has particularly directed my attention to the 
authority to interfere, given by the present law to magistrates, in cases of 
threatened dispossession. It will naturally strike one, that th~ ordinary powers 
of the police will prevent or stop an actual affray, and that where no dispossession 
has been effected, and no affray actually occurred, there is no ground for magiste· 
rial interference; also that in such cases, intcrf~rence, unless it goes to the impro
per length of deciding on the right of possession, that is to say, the merit.~ of 
the case, will be of no use. But I think practical men would universally be 
opposed to a change of the law which should preclude interference in cases of 
threatened dispossession, and, as it appears to me, with great reason. ' 

23. Certainly magisterial interference in threat of dispossc.~sion shoulJ only 
be allowed in .;ases of bonafide likelihood of a breach of the (1cace, ns is now the 
law; but in such cases I think the special power of declaring po~scssimi to be 
in A. or B. or C. very beneficial, over and above the mere g~ncral power tJf dis
persing a riotous a.~sembly, o~ punishing act~al breach of tl~:! p.!;lce. The real. 
use of such a special preventive power, [ belteve to bl! con!mcJ. to cases where 

· the fact of possession is really doubtful; where no party ha~ exclusive possession,, 
or where· the authorities cannot discover who has. The decision rcqu1site is not. 
I think, even in the most doubtful cases, precisely a decision as to the right of 
possession (though that consideration, as au evidence of the Jact of posse;siou, 
may have weight sometimes); but it is merely a decision as to the fact of po,;
session the effect of which is to settle that fact, before unknown.· After such a 
decisio~, if there ia an affray, you know which party is. in the wrong, conse~ 
quently there are· few affrays after such a decision; before such a decision ,YOU 

cannot say. who is right and who is wrong, consequently both parties arc punished· 
for an affray, one with unjust se\·erity, and one with unjust leniency; or where 
both believed they had possession, both are punished with great severity, and 
yet affrays are numerous before such a decision. · 

24 •. The thannadar writes to the magistrate that 200 people arc collecting 
on the part of A. and B., to 6ght about a pieee of land; the police may or may 
not be able to prevent an actual affray. As soon as the darogah's bac:k 1s turned, 
they assemble again: Is it not beneficial that the magistrate should have the 
power of summoning both parties, and inquiring into the fact of possession, arid 
saying that A. or JJ. is in actual possession, and that the other party must go 
to a regular suit, and so removing at once the orig'o mali. It was this very_ point 
which occasioned the modification by Sect. 5, H.egulation VI. 1813, of the old 
law of Regulation XLIX. of 1793, by which summary suits could not be had in 
cases only of threatened· dispossession. , • · 

25. The real use of the law I take to be the' decision of the fact of posSession, 
which, in India, is often the most difficult of all points to ascertain., To provide 
for cases where the fact of possession cannot be determined on a summary 
inquiry, I would suggest that the power of attachi~~ the disputed land, as given 
to the judge by Clause 3, Section 5, Regulation V L of 1813, be given .to the 
magistrate by the new law. ' · 

26. As directed, I append for the consideration of the members of govern• 
ment a draft of an Act prepared with reference to the above remarks. 

(signed) . · J. P~ Grant, 
Officiating Secretary to the Government of India. 
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PROPOSE[) ACT. 

1. IT is hrrcby enacted, that Regulation XV. of 1824 of the Bengal Code be 
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repealed. · 
2. And it is hereby enacted, that whenever any magistrate, or other officer exer- This section is 

cising the powers of a magistrate, may be certified that a dispute likely to induce meant simply t.o 
a breach ofthe peace exists concerning any land, premises, water, crops, fisheries, enact fthRe truxe Vm. r 
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ceeding, stating the grounds of his being' ~o certified, and shall call on every 
party• concerned in such dispute to attend his court in person or by agent, 
within a reasonable time, and tci give in a written statement of their respective 
claims as respects· the fact of actual posse~sion of the sttbject of dispute; and the 
magistrate or othcor officer as aforesaid shall, without reference to the merits of 
the claims of any party to a right of possession, proceed to inquire what party 
was in po~session of the subject in dispute when the dispute arose1 and, after 
satisfying himself upon that .point, shall record a proceeding declaring the party 
whom he may decide to have been in such possessimi to be entitled to retain 
possession untll ousted 'by due course of law, aud forbidding all disturbance of 
possession until such time ; and, if necessary, the 'magistrate or other officer as 
aforesaid shall put such party in possession, and maintain him in possession, 
until the rights of the parties disputing he determined by a competent court. 

3. And it is hereby enacted, that if the magistrate or other officer as afore- See para. g5 or 
said shall be unable to sat!sfy himself as to what party was in pcsses~ioJ;l of the note. 
subject of the oispute" when the dispute arose,' he' may attach the subject of 
dispute until tl1e rights of the parties h~ determined by a competent court. '· 

4. And it is IJCreuy enacted, that if any. party shall· p'rove to the satisfaction See' paras. 18 to go 
of a magistrate or other officer as aforesaid after due i~quiry, that he has been of note. 
without authority of law forcibly dispossessed of 'any land, premises, water1 
crops, fisheries, or other profits ofland within the jurisdiction of such magistrate 
or other officer, whether the same were possessed by such part.y as proprietor, 
oependent talookdar, farmer, under-farmer,' rvot, or. ptherwJse, the magis~ 
trate or other, officer as aforesaid shall record a: proceeding, s!'~ting the grounds 
of his award, and shall order such party to be put back' in possession, and main-
tained in possession, until his right to possession be determined by' a competent. 
court; provided that no ~uch order shall be passed, unless the party complain-
ing of having been so disposseSsed prefer his claim within, three months from tha 
time of such dispossession. · · ' · . · 

5. And it is hereby enacted,, that if a dispute arises concerning the right of See paru I of note. 
use of any land or water, the magistrate· or other 'officeras aforesaid,' within 
whose jurisdiction the subject of dispute lies, may inquire into' the II!atter ;. and 
if it shall appear to !1im that the subject of dispute was ?pen t~ the use of the 
public, or of any person, or of any class of persons, the smd magistrate or other 
officer may order that possession thereof shall not be taken or retained by any 
party to the exclusion of the public, or of such person or of such class of persons, 
until the party claiming such possession shall obtain the decision of a compe-
tent court adjudging' him to be entitled to such exclusive posseEsion; provided 
that the magistrate or other· officer as aforesaid shall not pass any such order as 
aforesaid if the matter be such that the right ol" use may be daily exerci~ed, 
unless that right shall bave been ordinarily exercised within six months from 
the date of the institution of the inquiry, or if the matter be such that the right 
of use oan be exercised !_mly occasionally, at periodical intervals, unless the right 
of use shall have been exercised on the last occasion. : 

6. And it is hert·by enacted, that any person opposing by force the execution 
of an order for possession or use, given under this Act, or refusing obedience 
thereto, or knowingly contravening the same as lcng as it shall remain in legal 
force, shall be liable on conviction before a magistrate, or other officer with the 
powers of a magistrate, to be sentenced to fine not exceeding rupees, or to 
simple imprisonment for a term not exceeding months, or to both. 

7. Aud 

• The object of this provision seems so ob,·iously the pre•ention of breathe• uf the peace, thnt 
1 con hardly think it n•cessary to explain the word " party," as including 1>ropriet01s, dq;endent 
talookdar•, farmer., under-farmers, ryots, "r oth•r persons. But this explanation could be •·asily 
added. 
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7. And it is hereby enacted, that all orders pas;;cd under this Act shnl} be 
appealable in the usual man~cr under tl~e regulatiOns 

The proviso may be made to .include the local and Jaws that are or may be lll force rclatmg to 3jlileah 
jurisdiction of the Snpreme and Rererder's Court. from the orders of ma..,.istratcs. 
1 am not ml:self sure that the Act, w!••n properly 8 And it is hereby provided that this Act shall not 
amended, ought not adv~ntogeously melude those • l b d h' )" f 1 13 1 
places. The chief magistrate i.s, I believ~, often exte~d to any p ace eyon t c> 1m1ts O t 1e en:;a 
applied to by poor people in matters oftht' sort. Prestdency. 

· · (!>igned) J. P. Grant, . 
Officiating Secretary to the Government of lndm. 

Consultations. 1\hNUTE by the Ho~ourable A. Amos, Esq., dated the 20th Jnly 183!1. 
16 Sept. 1839· 

No.8. WE are indebted to .Mr. Grant and Mr. lllillett for very elaborate and useful 
Ju the llraft Act notrs upon the subject of this draft.' The object of the papers submitted to us 
c?ncernin~ fordble from the government of Bengal, was merely that Regulation XV. of 1824 might 
dispossesSion. be made applicable to diEputes between " cultivators," it having been held to be · 

applicable to disputes between" pro)Jrietors" merely. Perhaps th~·Regulation 
might, by the aid of its preamble, be properly held to extend to cul~1vators; but 
.this is doubtful, arid in fact the Sudder court has for a length of time confined 
it to proprietors. If, however, this were the only ground for legislation, it might 
possibly be worth while to ascertain whether the present Sudder court would be 
willing to reconsider and alter the construction of their predecessors. i 
. But there appear to be other grounds for legishition.' First. It would seem 
that the duty of a magistrate in cases where forcible dispossession is anticipated 
merely, and the fact of who' is in actual possession is doubtful, is not clearly 
defined by the existing Regulations, Secondly. Where the enjoyment consists 
in uses only, as of a tank or road, or the like, it may be doubted whether. the 
existing Hegulations apply, at least in all ciu:es .. Thirdly. It may be thought that 
the existing Regulations are defective in not specifying a period of limitation 
during ·which actual possession must have. been enjoyed, or, ~t least, within , 
which the complaint ought to be made:. In regard to restitutions to rights of 
user at least, I think the user ought· to· have been of some specified continu
iJ.nce. Fourthly. It may. be thought that a· power of attaching the property in 
dispute should in some cases be granted to the magistrate.· Fifthly. It may be 
advisable to take the present opportunity. of. obviating such ambiguiti~:> ai 
arise from the unfortunate departure iii the Regulation of 1824; from the terms 
used in that of 1793, in cases in which' most probably the same thing w:is 
meant, and of supplying upon the face of the law that meaning which has been 
given to it. by the constructions of the Suddel" court in some instances, and 

· which, without reference to. such constructions, is by no means· obvious,' For 
example, Section 6, Regulation-XV. of 1824, says that the "right to possession" 
£hall be determined summarily. The Sudder, No. 671, 1830, say that the 
magistrate can only award that the " actual possessor" retain possession. Ti1'c 
construction also that the terms " land or crops" include fi~heries, is·· perbaps 
more convenient than legitimate. The descriptions of the litigant part1es, and 
of the disputed property, and of the duties of the authority interposin"', are dif
ferent in terms, at least, in the two Regulations of 1793 and 1824. Sixthly. 1t 
may b~ thou~ht advi~able to give 'a power of summary r~stitution in CaSCi uf au 
authoru:cd d1spossesswn, e\·cn though there has been no breach of the peace, 
especially, as Mr. Grant observes, that it. is the practice of magistrates to con
jure up constructive breaches of the peace in such cases-. . · 

However, if the law were made applicable, either by construction or legislation 
, to the case ?f cultivato:s not less than proprietor~, I am not prepared to say tha~ 
the .above s1x propose~ m~provements are so mamfcst or so _important as to call 
very urgently for leg1slat10n. · ' 

Uut I think there is anoth~r ground more· important than all the above 
grounds together, which seems to invite legislation; it is that ofcheckin"' forcible 
llispossessions executed or threatened by British subjects and other E~ropcans. 
I <~pprehcnd the Draft Act, in its general terms,. would include British subjects 
as well as every other class of persons. • 
. Mr. Grant p~oposcs some material questions. L Will this Act, and do other 
penal Acts, \yh~eh are capable of being enforced, or tas is the ·case with the pre
sent Act) wluch can only be enforced in the Mufu>sil, include British subjects'! 
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2. Is this the general understanding of the public or of the Mofussil maO'is-
. b 

trates? 
3. Should a declaratory Act as to this point be passed? • 
I have added a few words to the end of the 7th section, which I think will 

remove all hesitation (for I do not conceive that there can be any legal doubt) as 
to the intention and power of the Act, and am not disposed in favour of a declara
tory Act, 'at least on the present occasion. 

I have on various occasions pointed out the numerous instances in which, by 
our penal Acts, British subjects have been rendered punishable by single Mofus
sil magistrates (in some instances with two years' imprisonment, hard labour and 
fine), and have also observed, that in the instance of such punishments, it is 
at least very doubtful whether the British subject punished could avail himself 
of the remedy by appeal given by unregistered Regulations, and, on the other 
hand, whether. process given by the Regulations, can be applied to the enforce
ment of such punishments against British subjects. But I think that this matter 
is too extensive, and involves too many difficult points to be disposed of on the 
present occasion. 

(signed) A. Amos. 

DRAFT ACT, as amended and approved by the Honourable the President in 
. . Council. 

Title, " AN ACT for preventing Affrays concerning the Possession of Land, and 
. for providing Relief in cases of forcible Dispossession." · 

I. WHEREAS it is expedient to re~ove doubts which have arisen upon the 
interpretation of Regulation.XV. of 1824, and to inco.rporate in a legislative 
declaration various judicial constructions connected therewith, and to amend 
the said Regulation, and to extend it to certain cases not hitherto provided for, 
and to affOl'd relief in cases of forcible dispossession committed by or against 
persons. of every class and description; it is .hereby enacted, that Section _5, 
Regulation VI. of 1813, and Regulation XV. of 1824, of the Bengal Code, be 
repealed. 
. 2. And it is hereby enacted, that·whenever any magistrate, ·or other officer 
exercising the powers of a magistrate, may be certified that a dispute likely to 
induce a breach of the peace exists concerning any land, premises, water, crops, 
fisheries, or other profits of land within the limits of his jurisdiction, he shall 
record a proceeding stating the grounds of his being so certified, and shall call 
on all parties concerned in such dispute (whether proprietors, dependent talook
dars, farmers, under-farmers, ryots, or other persons) to attend his court, in 
person or by agent, within a reasonable time, and to give in a written statement 
of their respective claims as respects the fact of actual possession of the subject 
of dispute; and the magistrate or other officer as aforesaid shall, without refe
rence to the merits of the claims of any party to a right of possession, proceed 
to inquire what party was in possession of the subject in· dispute when the dis
pute arose, and after satisfying himself upon that point shall record a proceeding 
declaring the party whom he may decide to have been in such possession to be 
entitled to retain possession until ousted by due course of law, and forbidding' 
all disturbance of possession until such time; and if. necessary the magistrate or 
other officer as aforesaid shall put such party i!]. possession, and maintain him in 
possession, until the rights of the parties disputing be determined by a competent 

, court. · 
3. ·And it is hereby enacted, that if the magistrate or other. officer as afore

said shall be unable to satisfy himself as to what party was in possession of the 
subject of dispute when the dispute arose, he may attach the subject of dispute 
until the rights of the parties be determined by a competent court; and the pro
visions of Hegulation V; of 1827, ·regarding attachment by order of a zillah or 
city court, shall apply to attachments by order of a magistrate or other officer as 
aforesaid made under this section. · 

. 4, And it is hereby enacted, that if any party shall prove, to the satisfaction 
· of a magistrate or other officer as· aforesaid, after due inquiry, that he has been, 

585. . · 0 o without 

No. VII. 
Suppre>sion of 
Affrays concerning 
Indigo. 

Consultations. 
16 Sept. 1839. 

No. g. 



No. VII. 
>uppresaino o£ 
lffi'ays cooceroing 
ncligo. 

• 

SPECIAL REPORTS OF THE 

without authority o£ law, forcibly dispossessed o£ any land, premises, water, 
crops, fisheries, or other profits of land within the jurisdiction of such magi~,;'rte 
or other officq, whether the same were possessed by such party as prop~tor, 
dependent talookdar, farmer, under-farmer, ryot, or otherwise, the magistrate or 
other officer as aforesaid shall record a proceeding stating the grounds of his 
award, and shall order such party to be put back in possession, and maintained 
in possession, until his right to possession be determined by a competent court; 
provided that no such order shall be passed unless the party complaining of 
having been so dispossessed prefer his claim within one month from the time « 
such dispossession. -

5. And it is hereby enacted, that if a dispute !irises concerning the· right of .use 
of any land or water, the magistrate or other officer as aforesaid within whose 
jurisdiction the subject of dispute lie!! may inquire "into the matter; and if it· 
shall appear to him that the subject of dispute was open to the use of the public, 
or of any person, or. of any class of persons, the said magistrate or other officer 
may order that possession thereof shall not be taken or retained by any party to 
the exclusion of the public, or of such person, or of such class of persons, until 
tb! pa~y cla~ming such p~ssession shall obtain. the decisiop. of a co~petent court 
adJudgiDg htm to be entttled to such exclusive possession ; provxded that the 
magistrate or other officer as aforesaid shall not pass ~q~y such order as aforesaid. 
if the matter be such that the right of use is capable of being exercised at all 
seasons of the year, unless that right shall have been ordinarily exercised 
within one month from· the date of the institution of the inquiry,· or in CaSes 
where the right of user exists at particular seasons, unless such right has been' 
_exercised without discontinuance, before the dispossession of which complaint ia 
made. - . · · · ·· · · · ·.· • 

6. And it is hereby enacted, 'that 'any person opposing by fOt-c~ the ~xecutioO: 
of an order for possession qr use given under this Act, . or refusing obedienctS 
thereto, or knowingly contravening the same aa long as it shall remain in legal 
force, shall be liable, on conviction before a magistrate, or other officer with the 
powers of a magistrate, to be sentenced to nne not exceeding rupees, 
or to simple imprisonment for a term· not exceeding months, or to both. · 

7. And it is hereby enacted, that all orders passed under this Act shall be 
appealable in the usuiil manner nnder the regulations and laws that are or may be 
in force relating to appeals from the orders of magistrates, or other officers exero
cising the powers of magistrates, notwithstanding-the party or parties be a British 
subject or subjects, or otherwise not amenable to any such regulation or law. : 

· 8. ·And it. i~ hereby provi~ed, that this A~t _shal! not extend to any place 
beyond the bm1ts of the presidency of Fort Wilham 1n Bengal, or to the aettl~ 
menta of Prince of Wafes's lslarid, Singapore, or Malacca, of to any place 
situated within the local limifB of the jurisdiction of Her Majesty's Supreme 
Court at Calcutta. · · · · · ' ,, . 

· ·· (signed) J. P. Grant, · ' , 
Officiating Secretary to the Government or India. I 

• 
-' (No. 427.) , · ' ·' · . -. 

• . • • • ~ • • l 

From J. P. Grant, Esq. Officiating Secretary to the Government of India, t4) 
T. H. Maddock, Esq. Officiating Secretary to the Government of India, with. 
the Governor-general. · 

' 
From Secretary to th': GOYemment or Bengal, I A~ directed by the Honourabi.e the President in . 
~ted 5 Feb. 1839, wnh 3 Encloaurs,qriginal. Council to forward to you, to be la1d before the Right 

Mmute by the Hon. Mr. Robert10n, dated 16 Feb. honourable the Governor-general of India the accom• 
1839, copy. • ted th . ' 

Minute by tbe Ho~~o Mr. AmOit dated 16 March panymg paPf;rS, as no !>n e ~argin. The reference 
1s39, copy. from Bengal ia on the subject of d1sputes arising hetweea 

Note by :Mr. Millett, no date, l!ri.ginal. indigo planters who cultivate Qr claim to hold lands on 
N~te by Mr. Grant, no date, orJgtnal. lease from zemindars or their tenants, and other persons 
Mioute bv tbe Hon. Mr. Awe., dated !10 July d • h ed' • · ' 

t8ag, copy. an. suggesting t e exp. lencyof eropowermg, by a legis-
Draft or Ad, dated s Aug. 18391 original. lative enactment, magxstrates to tale summary cogni-

zance of such disputes. · 

2. The 
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Il'lDL\li L\ \,' CO\Ell:)jJOilEl~S. 

~- Tlte c,Jcutta ~ud<lcr Co,trt, in ~·i1 in~,;· tltcir opinion o]l th~ ,.uLj,:c:t, in wltic:lt 
opinion tlt:· 1\t'c,ft'L'IL •·ottrt al<o cmtc\IITt:d, rcmarknl, tltat tltr~ pro1i-io11 , 0 {" Hc
gulation ~'1_. ol" Ic::2:l. \H'l'C "l'J>Iic::J,Jc: only t:J tltc ~:.Ijthtll1eJtt o~.chiitt:o to crop.-; 
lor tltc: r;~Hit~· ol ll'lllclt '"h·:utcc·s n:ullll't'n ~l\'t>ll to tile ryotc;. llltc cxtL·n·ion of 
tl:c: ri.~ltt to llriti•lt :'td,jcct,; tu "Cfjttirc a]J(l holt! Ltmls in their Olrnnal!ll'3 ]1111 [ 

of cottl'•t: gin·u rie~~ to a tliffncnt :o:tatc of thin;;,;; ltcucc tlte frcrprcncy of th;
pntt'' ill'tiiLTll tltt' propri,·tol'.-; of"nci.~ltlJUming factoric3 for the ri;;·ht to cultiratc 
l:tnd lviticlt t•:tclt p:u·ty clairmtl a-; inclwlctl within its lwldin6'· For tlw odtlc
mcnt of disl!"tc.s :n·i:i11~· !"rolll tlti,; Eourcc, the cm:rt rccmmncntlctl tltat they sltoultl 
lll> "IIIti!nar!ly LL](fllll'!'tl lllto, antl that the m:rgtslratcs slLOulcl be empowered, as 
in otll<'r c"'''' of disj•llll> aLout l:uL<l~, to <lccide \lhich party ltarl tlw lwst claim. 

:l. On n·r·cipt of thi.s commutiicatiuu, his IIonor t!Jc Dqmty-p;on:rnor, on the 
~:2d ~,·ptcnJ!Jt·r IS3:-:, n:<Jllc,h·<l tltc Surldcr Conrt to mb:uit tlw draft of all cnact
lll<'Jtt I•' jli'OjHl:'l'tl. 

·1. ln r·ontpliancc 11ith thi.s J"C<]!tisition, tl1<o Smldcr Conrt, on tl1e 18th of 
J:ntnary I ~;:Jfi, in l'!lllllltllttication \1 ith the: wcstcm court, snbmitecl the draft of an 
1\ct imt>tin~· the m:t"i.<tratc·,; ll'ith ]JIJII'Cr to take CO'•nizance of di']llltcs n·o-ard-

~ 0 <":J ~ ' '0 

in~ tile ri;.Jtt to cultiv;~te buds for indigo, &c. TIJC propos<:dlaw, at tlw stw
i'-c'"tion of the wt•stnn crlllrt, •.ras a..:simil:ttcd to Rc;:;ulation XV. 1824, so far ~s 
to iuclutlt! tiLOct~ c:;,;cs only in which a Ln·ach of the peace was npprchcndcd. 
Tltc \IT'tc'!'n cunrt !tad likewise: ,un·o·cstct! that tlw l)]'ovisions of tlw law slwul·' ..-::JC'} u 
not Le confiuct! to indigo, lmt c:dt'l!tlc<l to all crops, or at least to tltc more 
valuable ct:ops; t

1
IL<; tb·al't suhmittc<l by the lower comt inclllllcu only intligo, 

cotton, collcc, ;11\L ltlltll>L·n·y crop•. 
5. In sulnnittilti'· thcst: P'lJ"'I:i for thc con..:idcration of the Supreme GowTn

llllltt, tit~ lti~ltt 110numal.Jic tlll~ Go,·cntor-geucral will oJ,serTc, tlwt his Honor 
tltc l:tlt• Dcputy-~·on·mor of lkn~·,[ did not appro1·c tlw principle of the law 
jll'!l]"'''cl, inacllltlt'lt <1." l~t· "tw 110 goolln·ama for ltaYirJg ditl!:rent !:til'S to apply 
to di,]'ttks r!';.,;·anlin~ diJ!Crcllt l'l'Ojl3. 

G. lt \l':t" not tlwrwltt CX]JcdiL'llt IJ\· ltis Honor in Conncil to rriYc to the ma-
,":J J b 

gi.tr:ttt·:', ~"' propt'>L'd, any !"mer of pas.oin~· a smmnary decision as to tlw rights 
of any parties in :my cli'[lll(l'S. Tltc proli,ionsof n,·~·ubtion X\'. of 1H2-! upon 
t!Ji' point art', Lc tltinb, [ll'rlt:tps amuignous; but it has ht·cn jmlicially tlctit!ctl 
tlt:tt tltl' H<·;.!;ul:t!imt in f[nr·stion gin·o to tltt' ma;;i,tratc no power of clcci<liu~ on 
tlH> lltl'l'ih of tltc <'IH', hut only on the quc·stiou of actualpoc<sc:'sion. The Prc
~idt·llt in Cotmcil cmtcciH·s that to give a po1rt·rtlms n·strictc<l was cc·rtainly till' 
intention ofthr: fr:tllll'l'S of tl1at Rt·;.!;nl:tticu, wlticlt lw bclic1·cs \\'as only meant to 
n·,.;t the mag·i,trak \rit!t tlw Sl!litlllary [>O\Icr originally nstccl in the judge 
alone; but it \\'as tlwug·ltt ldgltly ll<'Cl'S"<try to jll"en•Jlt Lrcacltes of tltc peace, by 
cnal,ling Jllrtgi,tr:t!t-s to ntaintnin the po:'scssion of pcr:Oolls netnally in posscssion 
of land, crop,.;, &c. \dJctlll'l" sudt partie,; are prcpridors or ryots, when dis
pull'S likdy to lea<! to at!J·ays arise, Lccanc<c constl'llctions which hat! Lccn put 
upon Hcg·ulation X\'. of Il'l2-! l:ad reutlcn:cl that n,;gnlation in many cases 
mclc,s. -It ,,.,!, tlwught :tl,:o !tighly ucr·cs::ary to give mag;istratcs such powers 
in tltL' case of llriti.-lt-Lom sul>jt·cts, without \dtich proYisiou the objcet of 
tlHc rcfen·ncc could uot be o]Jtai!ll'tl. It was thought nlso tlc,irable to t:1kc 
tlw Ojl]'Ol'tunity of Clll!Jllll ering a m:tg;istratc to give immediate redress in 
cnst·s of forcible a!lll illegal tli,po,;scssion, ant! to gin: him suflicicut aut! well
dcfirll'Lli'O\Ier to maiutain f(,~· tl1e public orfor cla_ss•·s ofpt'r:-;ous tlt_e usc_ <~fmat~s, 
nhat..:, t:mk,;, <'lllllllukmt·nts, &c. 1\ltcn actually eujoyed, uut!l tlw ng-ht ol u-;c Ill 

~outc,ll'Ll ~ascs ,hall be t!dcrminctl l1y the civil courts. Tl1c accompanying· Dr11l't 
i\ct has a'cconliugly bt'l'llJ'I'l']'Ul'l'<l. . , 

7. Iu the cvt'nt of the lligltt ltoi!ourable tltc Con·rnor-g·L·ncral approviHg· ol 
tlw llraft Act pn>JH"L't!, you arc rc<jll<'."ll'<l to ol1tain his Lorcbhip's a"'cut to 
ito l)('ing pnblisll!'tl f(Jr gcill·ral infonuation, :\lltl its l1ciug· iinally p:cssctl l'litlwut 
any m;~tcri:cl altc:l':ltiun. 

":-:. You arc n·rptl'sfl't! to return the origiualp:1pcrs \rith the t!raft "fAct hcre-
\lith :;cut, 11ith )Ollr reply. 

' ' \ 

rn._) \.) J. 

I kt \T, &c. 

,' sin·nctl) J. 1'. Grant, 
' C' 

OIIiciatiun· Sl·crcLtr}' to Goll'l'llll1CUt of lutli:.l. 
"' 
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I, 1' II 11· 1 'ck F<n Oillciatitw Scnetary to the Go1crnmcnt of Intlia, 
·ron1 · · .... t.£.uu ., ~~-l· " ~ 0 · · · ~ to the 

,., ith tltc Govcrnor-gcncr;rl, t?. J. 1'. G mut, Eoq. lkiatin~ ~ ccrctary 
GoYcrnmcnt of Indi.t, Fort\\ Illtam. 

1 -~~;·, dircctc<l to acknowletlgc the rec~ipt of yot;r letter! ~o. ~2i,. 1h!ctl,. th~ 
)tb insLHH, 1vith enclosures, and draft ot a propo.scy ,\rt_ for. prcH·ntin~ af<I'l)s 
~onccrnin"· the 11ossession of land, and fur pronclwg reltcf m c;tscs of torCILlc 

"' Jis;)u.s~c~sion. . . _. ~ . . . . . , . , 
::'. The (;oycrnor-gencral appronn:,: th_c pronsi~n~ of tlt.tt :\ct, s.mcttoi~o Its 

paLlication for general int'o~·mation, ~nd lm Lordshtp .s ass2nt, 1!l the usual torm 
ior its bcin.r t!nally passed mto bll', Is enclosed hercmth . 

. , 'l'l "'ori'"inal enclosures of your letter under ackno11leJgmcnt arc returned 
J• lC ;:, .. 

bcre\Yitlt. 

Simlah, "9 J.ugust 1 SJ!J· 

I ha,·e, &c. 
(signecl) 1'. H. Jfarldock, . 

O!Eciating Secretary to the Gorernment of India, 
1vith the G o1·ernor-general. 

,\SSE-:\T of tlJC Hight ltonouraLie the Governor-general, uated Simb, 
29 August 1 SJg. 

I DO hereby, under section ;o, 3 &. 4 .'rill. 4, c. 85, ;;i\·e :::y us~c:.t to :h~ pru
po,cd .\ct for preyenting afii_ays c?nCCI'Illll._!; the po.SSCSS!Oil of Jand, and for pro
vidincr relief in cases of forcible dispossession, rccen·ed from the Honourable the 
President in Council, in .:\Ir. Ofiiciating Secretary Grant's letter, No. 42;, UJteJ 
the 5th instant. 

(signcu) Auc!Jmzd. 

Fort William, Lrgislatire Department, 
1 G September 1 SJg. 

THE following uraft of a proposed Act was read in Council for the first time on 
the 1 Gth September 1839 :-

ACT, No.--, of 1 S3q. 

cbi AcT for prcYenting Afli·ays concerning the Possession of Lmu, allll for 
proYiuing Uelicf in cases of forcible Dispossession. 

1. ""llEllEAS it is expeuient to rem ore uoubts which have arisen upon the inter
pretation of Hc~ubtion XV. of 1824, and to incorporate in a lcgi~;lative ueclara
tion various judicial constructions connected tiierewith, and to amenu tltc ~aid 
ltegulation, and to extenJ it to certain cases not hitherto provided for, and to 
;:.;;·ord relief in cases of forciule uispossession committed Ly or against persons of 
every class and ue:ocription. 

It is hereby enacted, tlwt Section 5, Regulation VI. of 1813, and Re;;ulation 
XV. of 1824 of the ilen;;al Coue, l1c repealed. 

2. ,\ntl it is hereby enacted, tltat whenever any magistrate, or other officer 
excrcisin~ tlte powers of a magi.,trate, may be certified that a uisputc likely to 
induce a Lrcach uf the peace exists concernin~ any lanu, premises, water, crops, 
/i.J,crics, or other profits of lanu, witl1in the limits of his jurisdiction, he shall 
reconl a r>roccediwr, 'tatilt'' the "rounds of his be in" so certified, and shall call on o o n o 
all parties concerned in web dispute (whctiJCr proprietors, dqJCIIdent talookdars, 
farmers, under-farmers, ryots, or other persons) to attend his court in person, ot· 
by ~o:~ent, "ithin a reasonaiJlc time, ancl to give in a written statement of their 
reotJCctive claims as re;;pccts the fact of actual possession of the subject of tlisputc; 
aml tLc lll'JC~i,tr~,tc or other oiiieer as aforesaid slmll, without reference to the 
;ncrits uf ~ltc claitm. of any party to a ri;;l~t of possession, procccu to inquire what 
l'"r.t;~ ;1a:; n.I po·.::e::o1on of tlte oul,jcct in di:;pute when the dispute arose, and after 
cJldjlll;j hn>Jcclf UJJOil tltat point, "hall record a proceeding tleclarin~ the party 

\I lwm 
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"hom he may Jcciue to lwvc been in ouch possession to be cntitlc<l to rcbin pos
session, until ousted hy dLie course of law, and forbidding all disturh:mce of pos
~cssion until such time; and if necessary the lll:lfiistrate or other of1iccr as afore
said shall put such party in possession, anJ maintain him in possession, until the 
rights of the p:ntics Jisputing be determined by a competent court . 

. ). ,\n<l it is hereby enacted, that if the magistrate or other officer as aforesaid 
sklil he un:tblc to satisfy himself as to ll'hat party was in po~scssion of the subject 
of lkputc \\·ben the dispute arose, he may attach the subject of dispute until the 
rights of the parties be determined uy a COlll(letcnt court; and the provisions of 
Hc"ulation V. of 1827, re.~arding attachment by order of a zillah or city court 
shall apply to attachments by order of a magistrate or other officer as aforesaid 
made unucr this section. 

4. And it is hereby enactcu, that if any party shall prove to the "''tisfaction of 
a magistrate or other of1iccr as aforesaiu, after due inquiry, that he has Leen, 
"itliOut authority of law, forcibly dispossessed of any land, premises, water, crops, 
fisheries, or other profits of land within the jurisuiction of such magistrate or other 
oOicer as aforcsaiu, whether the same were possessed by such party as proprietor, 
tiepcndcnt talookdar, fanner, under-farmer, ryot, or otherwise, the magistrate or 
other ollicer as aforesaid shall recoru a procccuing, stating the grounds of his 
a ward, anJ shall order such party to be put back in possession and maintained in 
possession until his right to possession be determined by a competent court, pro
viucd _that no such order shall be passcu unless the party complaining of having 
1ccn so dispossessed prefer his claim within one month from the time of such <lis
possessiOn. 

5· •\nd it is hereby enacted, that if a dispute arises concerning the right of use 
of any land or 'rater, the magistrate or other officer as aforesaid within 'vhose 
jurisdiction the subject of dispute lies may inquire into the matter, and if it shall 
appear to him that the subject of Jisputc was open to the usc of the public, or of 
any person, or of any class of persons, the said magistrate or other officer may 
order that possession thereof shall not lie taken or retained by any party to the 
exclusion of the puulic, or of such person, or of such class of persons, until the 
party claiming such possession shall obtain the Jecision of a competent court 
adjudging him to be entitled to such exclusive possession. Provided that the 
m~gistratc or other officer as aforesaid shall not p~ss any such order as aforesaid, 
if the matter be such tl1at the right of usc is capable of being exerciscu at all 
~casons of the year, unless that right shall have been ordinarily exercised within 
one month from the date of the institution of the inquiry, or in cases where the 
right of usc exists at particubr seasons, unless such right has ueen exercised 
without discontinuance before the dispossession of which complaint is made. 

G. And it is hcreuy enacted, that any person opposing by force the execntion 
of an order for possession or usc, given under this Act, or refusing obedience 
thereto, or knowingly contravening the same, as long as it shall remain in lc;,:al 
force, shall be liable, on conviction before a magistrate or other officer with the 
powers of a magistrate, to be sentenced to fine not exceeding rupees, or to 
simple imprisonment for a term not exceeding months, or to both. 

i· Anu it is hereby enacteu, that all orders passed Lndcr this Act sl1all he 
appealable in the usual manner under the regulations and la11s that are or may be 
cn!orccu relating to appeals from the orders of magistrates or other ofliccrs exer
cisin~ the powers of magistrates, notwithstanding the party or parties be a British 
subjc':"ct or subjects, or otherwise not amenable to any such regulation or luw. 

t:>. And it is hereby provided, that this Act shall not extend to any place beyond 
the limits of the Presidency of Fort 'Villiam in Bengal, or to the settlements of 
Prince of \\'ales's Island, t)ingaporc, or l\lalacca, or to any place situated within 
the local limits of tlw jurisdiction of Her Majesty's Supreme Court at Calcutta. 

Ordered, that the draft now read be publishc(l for general information. 
Ordered, that the said draft be re-considered at the first meeting of the lcgis

'Jativc council of India, after the 16th clay of November next. 

(signed) J. P. Grant, 

Officiating Secretary to the Government of India. 
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No. 23· 

~go SPECIAL REPORTS OF THE 

(No. 398.) 
l'rom J. P. Grant, Esq. Officiating Secretary to the Government of India, to 

F. J. Halliday, Esq. Secretary to the Government of Bengal. 

Sir, • • · k 
I Ani directed by the Honourable the Pres1dent m Council to ac ·nowledgc the 

receipt of your letter, No. 276, of the 5th February last, with its enclosures, and 
in reply to forward to you, for the information of the Honourable the Deputy· 
govcrno~ of Bengal, the accompanyi~g printed copies of a pr?p.osed ~ct ~OJ: pre
venting affrays concerning t~e possessiOn of la~d, and f?r prov1dmg rel.1ef m cas:s 
of forcible dispossession, wb1ch has been read m Council for the first t1me on th1s 
date and 'will be published for general information in the Calcutta Gazette. You 
are 'reque~ted to obtain, with the permission of the Honourable the Deputy· 
O'overnor, the observations of judges of the Sudder Court upon the draft. 
t> 2. The original papers received with your letter are herewith returned. 

I have, &c. 

· (signed) J. P. Grant, 
Officiating ·secretary to the Government of India. 

Council Chamber, 16 September 1839· 

• 

(No. 1818.) 

From F. J. Halliday, Esq. Secretary to the Government of Bengal, to 
J.P. Grant, Esq. Officiating Secl'etary to the Government of India, Legis 
lative Department. 

Sir, . 
IN compliance with the requisition conveyed by youf letter (No. 398), dated 

the 16th September last, I am directed by the Honourable the Deputy-governor 
of Bengal to transmit for the consideration of the Supreme Government the 
accompanying • \etter fl'om the register of the Nizamut Adawlut, containing the 
court's observations upon the Ia w it is proposed to enact . for preventing affrays 
concerning the possession of land, and for providing relief in cases of forcible 
dispossession. 

I have, &c. 
Fort William, 12 Nov. 1839· (signed) F. J. Halliday, 

Secretary to the Government of Bengal. 

N. B.-Be go?d enough to return the enclosure. 

(No. 2915.) 

From J. Hawkins, Esq. Register, Nizamut Adawlut, to F. J. Halliday, Esq. 
Secretary to the Government of Bengal, in the Judicial Department. 

Sir, 
Enclosure. I Ali directed to acknowledge the receipt of your letter, No. 1604, dated 

Nizamut Adawlut. 30th September, and in reply, to request you will submit, for the consideration of 
Present:-R. H. his Honor the Deputy-governor, the following observations of the court on the 
1\attrcay,TW.kllrad· subject of the law it is proposed to enact " for preventin!! affrays concernin!! the 
don, ·. uc ·er, . f ) d d r . • f. ~ ~ 
E. Lee Warner, possesswn o an , an •or prov1dmg relic m cases of forcible dispossession." 
Lqrs.andJudges; 2d. The court are of opinion that the term "other profits of land" at line 5th 
A. Dick, Esq. Tern· of section 2, is of too extensive a signification; and they would su"gest an altera
porary Judge.· tion of the passage in which it occurs, to the following effect: ""'Any land, pre-

mises, water, fisheries, crops, and other produce of land." 
The alteration, if adopted, must also be made in the 4th section. 
3~· With ~eference to ~hat yart of section 2, which proposes to invest the 

~ag1strates mth po~,·er to mqUJre what partr w~s in possessio?- of the subject in 
d1sputc when the d1spute arose, and to mamtam the possess10n of such party, 

without 
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without reference to the merits of .t~e claims of a~y ~arty to a right of possession, 
the court would suggest the add1t10n of a prov1so m favour of proprietors and 
farmers of land exercising the powers vested in them by Sections 3 and 15 
Regulation VII. 1799, Section 13, Regulation V. 1812, and Section 18, Recrula~ 
tion VII I. 1819, with a view to the punctual realization of their rents. 

0 

4th. It appears to the court that an application to the collector under the pro
visions of Regulation V. 1827, would not in all cases be necessary, (such, for 
instance, as the attachment of small portions of land or crops,) but that, on the 
contrary, the order for attachment might be more effectually enforced by the 
subordinates of tbe magistrates. The court would accordingly recommend an 
alteration of section 3, to the effect that all estates paying revenue to government, 
and dependent talooks, should be attachable through the instrumentality of the 
collector, and other subjects of dispute directly by the magistrate himself. 

5th. As the proposed Act does not rescind any part of Regulation XLIX. 
1 793• the court would further suggest the addition of a provision declaring that 
the same cause of action shall not be simultaneously cognizable both by the civil 
and criminal authorities. · 

6th, The proposed Act restricts the magistrate's inquiry to the fact of actual 
possession at the time the dispute arose. But the court observe, that in. disputes 
regarding churs and other newly-formed lands, it is often difficult, if not impos
sible, to determine which party was in possession; neither party, in point of fact, 
having had possession of the accretion. They would there(ore suggest that a 

· proviso be made for such cases, by empowering the magistrate to dispose of them 
under the rules laid down in the first four clauses of Section 4, Regulation XI. 
1825. 

7th. They would also suggest that the rules contained in Clause 2, Section 5, 
Regulation VI. 1813, be incorporated in the Act, to allow of magistrates referring 
disputes regarding possession of land to arbitration, with the consent of the 
F~· . 

8th. The court do not enter upon the question of appeal from orders passed 
under the propose(l Act, as the subject of appeal to the Nizamrit Adawlut in all 
cases of illegality, from orders passed in other than criminal trials, is already before 
the government under a separate reference from the court. 

I have, &c. 
Fort William, 1 Nov. 1839· (signed) J. Hawkins; 

· Register. 

MINUTE by the Honoura~le A. Amos, Esq. dated 20th November 1839. 

tst. TuE Sudder Court recommend the words "other produce of land" to be 
subsituted for " other profits of land." . 

1 think this is an improvement. · 
2d. Proviso suggested, " that nothing in this section contained shall be held to 

rescind or alter the powers vested in proprietors and farmers of land, by Sections 3 
and 15, Regulation VII. of 1799, Section 13, Regulation V. of 1812, and 
Section 18, Regulation VIII. of 1819, of the Bengal Code, for the realization 
of rents." 

I suppose this proviso is proper. Our secretary will be pleased to examine the 
wording of it. 

3d. An ;1mendment is proposed as to the form of attachment. I suppose this 
is right. The matter is so technical with reference to 1\fofussil regulations and 
practice, that the secretary sl10uld be requested to draft the amendment. · 

4th. An amendment to prevent both a civil and criminal proceeding for the 
same cause, with reference to Regulation XLIX. of 1793· 

5th. Proposal, that as to newly-formed lands by accretion, the right to possession 
should be determined according to the rules in Section 4, Regulation XI. of 1825, 
first four clauses. 

6th. Proposal to allow of arbitrations by consent, under Clause 2, Section 5, 
Regulation VI. of 1 813. 

7th. Suggestion that the question of appeal will be determined by another 
reference, now before government. 
- lJ pon each of the above points, our secretary may be of considerable use to us, 
by preparing the requisite information. 

(signed) A. Amos. 
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No. 35· 

:zg:z SPECIAL· REPORTS OF THE . : 

(No. 1725.) , . 
From Jll. Smit/1, Esq. Officiating Regis~er~ Nizamut Adawlut, North Western 

Provinces, to J. P. Grant, Esq. Offictatmg Secretary to the Government o 
·. India, Fort William. 

~ . 
w p · WITH reference to the circumstances stated in paragraph 2, of' a letter th1s day 

p~;e!t: N \via~- addressed by the court to the secretary to the Governor-general, ~ orth Western 
bert, W. Monkton, Provinces I am directed to transmit herewith a copy of the same, dtrect for sub-
and B. Tayler, mission t~ the Honourable the President in Council. 
Esqrs. Judges. . 

I have, &c. 

Allahabad, 22 Nov. 1839· (signed) 3!. Smith, 
Officiating Register. 

· (No. 1724.) . ·; 
From 111. Smith, Esq.· Officiating Register, Nizamut Adawlut, North Western 

Provinces, to F. Currie, Esq. Secretary to the Right honourable the Gol·ernor-
general, in the Judicial Department, N?rth Western Provinces. · 

~~ . . .. 
N. A. N. w. p. I Alii directed to acknowledge the receipt,of your letter (No. 2563), dated, 

Present:-W.Lam· 18th ultimo, sending printed copies of a proposed Act for preventing affrays con-: 
bedrt,BWT. 111

1
onkton, cerning the possession of land, and for providing relief in cases of forcible dis·: 

an • ay er, . fc h b . f h t . 
Esqrs. Judges. possesston, or t e o servat!ons o t e cour • . · . : · · · . . • · . • 

2d. In reply, th~ court mstruct me to request you will represent· thetr regret I 
· that, owing to an accidental omission to advert to, the period fixed for the recon-: 
sideration of the draft of the Act referred to, some delay has been suffered to take 1 
place in the submission of their answer, which -n:ould not have occurred if they had r 
alluded to the circumstance stated; . an.d it is apprehended that before this conr ·. 
municatio~ can reach. the presidency, the proposed Act. may have passed into law. 
The court have accordingly thought it best to forward a copy of this letter. direct 

· to the officiating secr~tary. to the government of India. · • : ! : ·: l 
3d. The consideration which the court have given to the draft, with reference I 

to existing Regulations and judicial constructions, bas, however, suggested no other 
remark to them than that they think such parts of Regulation XLIX. of, 1793, 1 
and Regulation XXXII. of 1803, as provide for summary civil suits for forcible·· 
dispossession, as well as such parts of other Regulations as extend. those provisions 
to the Benares and other provinces, should be declared repealed in the present ; 
Act. : : • · . . · . · · 1 

4th. Should the Act have been already passed, the court would suggest that 
such declaration of repealment might be su1tably included in a separate Act, which' 
they are of opinion is much needed for the better and more effectual adjustment of 
disputes regar~ng land, declaring the course to be followed by the civil courts ou 
the institution of a suit by a claimant io land attached .by a magistrate under the 
circumstances contemplated in section 3 of the present draft. · · · · , . 

5th. The, court would submit that to faci!itate the . final determination ·and 
adjustment of such disputes, must be regarded as a most important object, to meet 
which the existing law is very defective. At present, the dismissal of the claim 
of A. in fio way includes the disposal of the pretensions of B. C. and D., the pro
longed agitation of which maintains dissension and tendency to breaches of the 
peace. The Act the court woulcl propose contemplates the simultaneous adjudica
tion of all conflicting claims. 

6th. The court would suggest an enactment, requiring that, on the institution 
of a suit in the civil court by any one person, under the circum~tances stated in: 
~ectiQn 3 _of this draft, all per~ons w~o may haye .asserted their rights in the sub
Ject of d1spute before the magtstrate m the cnmmal court should be served with 
notices to appear, and each set forth his own, and file an answer to the other's 
claim in the prescribed form and manner. 

ilh. Each of the claimants in such suits should be allowed to file his petition on 
stamped. paper, of the value prescribed for miscellaneous petitions, provided that 
th}s priyilc!?e should ?e r~st~icted to i~stances wherein one of the disputing parties 
m1ght msutute a su1t wtthm the penod of three months from the date o( attach-

ment 
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b b . t (d d . h . h" h . h l · No. VII. ment y t e magts rate e uctmg t e ttme w IC mt~ t e apse 1~ transcribing Suppression of 
the order of that officer, under the rule at present apphcable to coptes of decrees Aft'rays concernin" 
of the civil court), otherwise each should be "required to state his claim on paper Indigo. "' 
bearing a full stamp. 

Allahabad, 
22 November _1839· 

• 

I have, &c. 
(signed) llf. Smith, 

(True copy.) 

(signed) 

Officiating Register. 

M. Smith, 
0 fficiating Register . 

NOTE by the Officiating Secretary, dated 10 December _1839. Consultations. 
6 Jan. 1840. 

· I HAVE the honour, as directed, respectfully to submit an amended draft of the No. 36. 

Dispossession. Act, revised with particular advertence to the remarks and proposals Dispossession Act. 
of the two Sudder courts. · 

Thi~ is done in the amended draft, in sections 2 & 4· PnoPo·s c c 
Th • . "I • • f h . . R ALS.- ALCVTTA OURT. ere ts no s1m1 ar proVIso m any o t e extstmg e- P . . 

~la~ions, thong~ the principle of this Act, and that of the r::t .. ;;~~t.~ To subst•tute the word " produce" 

extstmg Regulations (XLIX. of 1793, and XV. of 1824) ~d Point-To add a proviso to Section 2 that 
being the same, if requisite in this Act, the want in those "nothi!lg in this section contained shall b~ held 
Regulations ought to have been felt. · I cannot think that to rescmd or alter the powers vested in propri: 
I fi 1 b d" . a· . d I I ld etors and farmers of land by Sections 3 & 15 Re· 

b
aw u a~tdac md ebnt or tstrat~t, tspute ca~se es~ yh," couh gulation VII. of 17gg; Section 13, Regulati~n v. 
e c~ns1 ere . y any magtstrat~ as i .com mg. Wit m t e of t8u ; and Section 18, Regulation VIII. of 

meanmg of th1s Act, so as to obhge htm to g1ve back the 1819, ,of the Bengal Code, for the realization of 
property so attached or distrained. ·Literally 1 do not think rents.' · 
the words would bea1· such a construction, because lawful possession passed on the 
attachment, and the dispute was the consequence. . 

·The Act only, relates to forcible dispossession; or uisturbance of possession. 
· A private person attaching, if be apprehends resistance, ought to require the aid 

of the police; be has no .right to oust fro~ a tenure, if resisted, without a summary' 
procedure. ' , :. · ' .. · ' · · · · · 

· And to provide a saving clause for exercise 'of the legal powers of courts and 
· public officers seems to me c'crtainly a very unnecessary, and perhaps an objection-

able measure.. 1· · ;, , .. II 

However; as tlie·court raised 'the question, it' may be thought right to add a 
proviso ~0 this effect, ) ' I - '' · . , · : ' · · · · 
· But at any rate I would suggest, that the proposed citation of the Regulations· 

should be omitted. · No powers for recovery of rent m;e 'given by Section 13, 
Regulation V. of 1812, which is cited. · · ' . · ' 

On the contrary, that section restricts or regulates the use of existing powers; 
and many Regulations not·cited give· such powers; for instance, the first Regula
tion of all, and the principal one still that gives any ·such' powers, is Regulation 
XVII. of 1793, " for empowering landholders and farmers of land to distrain and 
sell the personal property of under-farmers, ryots, &c.," which is not cited. 

It further appears to me 'that any proviso, restricted as proposed to save powers 
given by law for J'ealization of rents, would do more harm than good. . 

Because there are many other powers in the same predicament, which 'as. much 
require a saving proviso; for instance, power to seize and sell personal property 
for non-payment of revenue; boats, &c. for non-payment of toll; contraband 
goods in transitu, &c. . · . 

Even attachment. by a court of justice is in the same predicament; attachment 
by a zemindar for rent beinO' as much warranted by positive law as attachment by 
a peon under an order of co~rt. To provide by a saving clause for only one class of 
cases, leaving many others in the same predicament unprovided for, would, I think, 
be more dangerous than to provide for none. 

Again : I think other parts of the Act may be held as much to want such a 
proviso as section 2. · 

Therefore I have suggested a proviso, if it be resolved to have one at all, drawn 
quite in general terms, saving all lawful ·seizure, covering the whole Act, and 
forming a section by itself, viz. section 11. 

585. ' p p • Regulation 
• 
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SPECL\L TIEPOllTS OF TilE 

i(c::_ulation V. of I :327, citctl in section :J, applies onJy to "\.uH!Ctl property.'' 
I !J~y'c proposed to in<crt \vonls, 11hich will clc:nly tnakc the attacluucnt, .tlnm!.-;h 
tLc collector <ll'l'h- onh· to land. Tl1e m:wi,tratc 11ill ::ttach all crops, !hhtTI<'··, 

' J ~ n 
lWLh1ncc. &c. 
' llut the collector Ece:ns the fit person to attach :dl land, ~~~hcthcr ot_' hr~c or 
small extent. If the ma~istratc Lc <JI\oll'cd to att:~dl, tl~r<lll~h I:ts 01~·n olilc.crE, any 
land, proYisiom to rci!ulatc his attachment, ~:s rc~::r,: ::ccountm:.; for prulits, p:ty· 
mcnt of rent, &c., 11·oultl be requisite, such as arc iu Cl.t:1sc 3, Section ,), 1\c,_;u:.l
tion VI. of 1 S 13, 11 hich have been ~pccif1cally supcrscdctl by Section 2, It, ;.:;·J
tion Y. of 1 S::?j. 

It seems to me that the collector is the Gtter person to have to do ll'ith m:lll:l~lll;;' 
land, recciYing and payin::; rents, 1\:c. 

I shoultl han~ t!Jouo ht that, on general principles, the institution of a case in <;:Jt: 

competent court 1\'oukl prevent <lll~thcr court of concurrent jurisdiction fi·om takin,; 
up the s:nne cusl', \rithout any express provioiun fur the purpose. 

llowc,·tr, it will probably be thought Lest to make the provision special\;·, am! 
1 kweproposct! a section (9) acconlingly, in which I ha\e inclurlcd J:,·cubtiun \'11 . 
of 1 ~2:2 (untler "hich, collectors forming a >cttlcmcnt han~ the· l•OI\Trs of a 
m:1gistra:e untlcr Tiegulation :\.Y. of 1S::q, in the cases in question), ant! I 11~\'C 
made the provision reciprocal. 

This appears to me a very mcful amcntlment. But I would propose to restrict 
this cnlarc;cmcnt of the scope of the Act to cases of new formations, ll'hcrc: it 
appears that no party e1·cr hatl possc"ion. Section 3 will suflice for chur;, as for 
other lantls, "here thrre is merely a dillieulty of discovering" hich party hat! pos
scsswn. 

And where any party is found ever to ha1·e lwd possession, it would s::cm a 
departure from the principle of the .let to allow the 111agistrate to go into the 
qucstio11 uf rights, merely because he cannot discover '"l'o is in possc'ision at the 
moment. I have proposed >cctiun 5 of the amentkd tlrJft for dfectinc; this 
am en elm en t. 

To carry this amendment into effect, 1vhich also seems to me very useful, I have 
proposctl section 1 o of the Draft Act. But it is of more re>trictcd operation th:m 
the oltl clause citetl by the court; that clause was matle 11 hen the civil court was 
cntrustctl 11 ith the powers now transferred to ma:c;istrutcs in these cJscs; tltat 
clause, unobjcctionaLly, perhaps, allowt'tl tbe civil judge, in a summary suit pf tlri.s 
;ort, to refer, by consent, even the question of rights to arbitration, and tu ('' t"Cute 
the awartl, "if open to no just came of impeachment," 11hicl1 woultl dctcn::im: 
the right fur ever. 

I lw.1·c thougl1t it woultl Lc deemetl proper to restrict the arbitrators to matter 
"ithin the jurisdiction of the magistrate's court, which now refers the case, viz. to 
tlte fuct of possession (except in the chur cases occasionally). It woultl s~cm 
anomalous to allow the magistrate, 11 ho could not atljudge the rig·ht himself, or 
even enter on the question of right, to examine into anti execute an aruitt'<ltiun 
awartl that would s::ttle the right. 

1\s the general law stands, there will be an appeal from these summary deci,i,, 11 ; 
to the sessions judge on the II' hole caoe. It may be matter for the considcrati m 
of the: members of government to allow an ur,pcal only on tl1e relevancy of the :\ct, 
that is, on the question of law. At present there is a gencrul appeal fro111 tlccio;iu 1; 

under Itl·.gulation XV .. of 1824 .. Expu·ience has fully bhown that an app~al 0 ;1 

tl1e question of law rmp;ht be de:;mtble, even as a special appeal from the sc::siolls 
jur_l;;e to tl1c Niz:nnut 1\da11'1u~; therefore 1 bcli~ve no one w?t!ltl propose to cut 
of! tl~at appeal from. the ma~1st~atc to the sessions jUd-7e. 1 he appeal on the 
l'JUC,tlon of tl1e fact of pocoCS.otOn IS more open to observatwn, considerirw tint tl1e 
:;ole object of the 1\ct is to mal:c a temporary settlement of a tlispute. A~ the Act 
i> tlnmn, tlJc law 011 this point will remain what it now is. 

Altu!wbad Court. 

AT prccc11t there arC", in theory, two tloors open; one to tl::.~ 1.: .. : ~r:.~ ·,and 011 c 
to tl1c jucl~e. \\'!,at tl•c law is now, this amended clr"f't \w~: 1 l L:::n: it in this 
rc:-.pcct. TIH re is no necessity to repeal tl1c ol!l lt!''c·lll :: ... ; . ; .. ·.I, a1Hl 011 
!iJ~ uthcr hantl, there would be liO uif)icu!ty or inCOII~~uic:.cc i.1 S~ do;:-:•;. 

U nl'ot ttmat c1 y, 
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. . Unfortunately, the three Regulations entire cannot be repealed without raisin"' summary suits for 
questions larger than those involved in the present law. 

0 
possession insti-

They might be repealed, for they are, practically, dead letter; and on a reference tuted in the civil 
to them, it will probably br thought, with respect to their penal clauses, that it is courts. 
well they are so. . 

But subsequent criminal Regulations·regarding affrays (Regulation I. of 1822) 
refer to Regulation XLIX. of 1 i93, as defining the offence of affray, thou"h I do 
not see that it does so define that offence. Although, therefore, it would be v~ry neal 
if this Act repealed the three Re~ulations in question, and stood forth as a con
solidating law of dispossession, there might possibly be inconvenience in that 
rou~~ ; 

I myself, however, see no valid objection to the entire repeal of those Re"'ula- · 
tions; but it is right to notice the bearings of the whole question. "' 

This suggestion, relating to civil procedure, has no connexion with the present 2d. To amend 
Act. If I understand the suggestion rightly, it only affects the question of stamp the civil pro7ed!"re 
duties. o~regular smts m• 

If A C d
. 1' h • · · . sututed when the 

. . B. nnd • 1spute be1ore t e · !Dag1s~rate for posseS$10n. of land, and the subject of dispute 
magistrate, because .he cannot ascertam wh1ch was m possessiOn, attaches the is attached under 
laqd, it seems clear, the1:e being no fourth claimant for possession, that possession section 3 of this 
lies between those three. . Act, because no-

. . • body can prove 
If .A. sues m the civil court, he must, of course, sue both B. and C., who may possession. by al-

defend severally, and if he gains his suit the matter is at an end. B. and C. may lowing (as lt were) 
do the same, by each suing the other claimants, or they may wait the issue of A.'s all parties bu~ one 

• · · to file cross-b1lls 
SUit, . on low stamps and 

If, as will generally happen, there are only t\VO claimants, one suit must settle callin"'onall cl~im· 
the matter, since possession must lie between the two; and as the loser cannot ants t~ do so. 
have the right of possession, the gainer, whether plaintiff or defendant, must 
have it. . ' 

Any third party having a claim as against the gainer, who will then be the pos· 
scssor, can then sue him, but he cannot do so before. · , 
. I do not quite see the reason for remitting stamp duties in these, any more than 
in other, cross-suits, nor the justice of charging the party who claims first with full 
stamp duty, and all others with low stamp duty. Nor do I see bow D. E. and F., 
not having been claimants ·to possession, can be forced into this combat between 
A. B. and C., even though they may each have claims fot· the very same Ian~ 
against one or other of the combatants ·dependent on the issue. · . 

At any rate, I presume no clause to this effect is proposed to be added to this 
Act, which i3 confined to the magistrate's procedure. . · 

. An alteration is suggested in the preamble. I find, on examination, that only Prea.mble, and 
two judicial constructions are incorporated in the Act, the chief use of the Act Sect10n 8. . 
bein"' to get rid of the bad effect of several such constructions;· therefore I have 
SU""'~sted the omission of the ·part of the preamble referring to that point; and I 
ha~·~ suggested that the applicability of the Act to British subjects ue clearly shown 
in the preamble, as a reason for the :Act. Unless the word.~ " British-born 
subjects" be introduced, it might still appear that the general words "persons of 
any class or description" wue intended only to include native ryots, &c. not pro-
prietors, who had been excluded by constructions of the old law. . · 
· If this be approved, the mention of British subjects in section 8 (old section 7) 
may be omitted, as in the amended draft. There might seem an awkwardness in 
specifying British subjects only in the clause regarding appeals; for if they are 
amenable in the Original suit, they mu$t be amenable to the appeal. 

Section 4 is altered to meet the "Resolution come to in Council, when the Act Section 4· 
was last mentioned, by showing more _clearly that the magistrate is not to proceed 
without hearing defence, &c. · 

The same meaniog was intended to be conveyed by the words " after due 
inquir{;" but I understood that it was determined to specify more fully the 
course of procedure to be adopted before passing an order on a ~omplaint of 
forcible dispossession. The above points are, with an amended Act, respectfully 
submitted for consideration and orders . 

• 
(signed) J .. P. Grant, 

Officiating Secretary, Government of India. 
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Suppre<.si n of 
..lffra)·S. concerning 
Indigo. 

' 
Consultations. 
6 Jan. 18.~o. 

No. 3i· 

zgG SPECIAL REPORTS. OF_THE:i 

PRo;oscil A~IENDEo"ACT ~Y :Mr. Gt"ant. · . 
. . ' . 

. Fort William, Legislative Department, 
16 September 1839· 

ACT, ~o. -, of t839· 

AN Acr for preventing Affrays c~ncerni~g the ~ossess!o~ of Land,_ and for 
providing Relief· in cases of forctble D1spossess10n, w1thm the Prestdency of 
Fort William, in Bengal. · · 
I., .W~EllEAS it is ~xpedient to remove doubts which have arisen up?n th~' intcr

·pretation ofR:egulation XV. of 1824, an~ to amend th~law as contamed m.t!1at 
Regulation, for preventing affrays concernmg the poss~ss10n ofland, an~ for giVIng 
relief in cases of forcible dispossession, and to ex~end 1t to cases no: ~ttherto pro
vided for, and to make it appl.icable to persons of ,ev~ry class or deswpt10n,.whcther 
British-born subjects or others;_ . . .. . . . . I . . • . r 

It is hereby enacted, that Sect1on 5, ~egulatlon VI. o_f 1813, a~~ Regulat1on XV. 
of 1824, of the Bengal Code, be repealed. .. · ·. • 

II. And i~ is hereby enacted, that whenever an~ magtstrate, ?r othc~ officer 
exercising the powers of a magistrate, may be certt6ed that a d1spute, hkell:' to 
induce a breach of the peace, exists coucerning any land, premises, water, fishencs, 
crops, or other produce ofland, within the limits of his jurisdiction, he shall' record 
a proceeding, stating the grounds of his being so c~rtificd,' and shl!-11 .caU on all 
parties ·concerned in such dispute (whether propnetors, dependent taluokdars, 
farmers, under-farmers, ryots, o~ other personsJ t? atte'n~ his ~ourt~ in person ~r 
by agent, within a reasonable t1me, and to g1ve m a.wntten statement of thetr 
respective claims, as t-espects the fact. of act~a). possessio!! :of the subject of. dispute; 
and the magistrate or. other. officer as aforesaid· shall, without reference to the 
merits of the claims of any party to a right. of possession, 'proceed to inquire what 
party was in possession of the subject of dispute when the dispute, arose~ and1 after 
satisfying himself upon that point,' shall' record a' proceeding' declaring the party 
nhom he may decide to have been in such possession to be. entitled to retain pos
session, until ousted by due course of law, and forbidding all disturbance of posses
sion until such time; and if necessary,: the magistrate or otlier officer 'as aforesaid 
shall put such party into possession, and 'm~intain' him in possession,until'the nghts 
of the parties disputing be determined by a. competent court, , . : . . ·' ' " ·,: 

III. And it is hereby enacted, that if the magistrate or other officer as aforesaid 
shall be unable. to satisfy himself as to what party was in' possession of the. subject 
of dispute when the dispute arose, he may attach the·subject 'of dispute until the 
rights of the parties be determined by a .competent court; and if the subject of 
dispute be land, the provisions of Regulatiori,V: of l'~i7, regardh1gatt~c~ment by 
order of a zillah or city court, shall apply to attachments by order of a ma~istrate 
~r other oflic.er .as aforesaid, made und~r thi~ ~ection. ', '• 1 1, .. ·:; ,· .

1 
', •. · • · 

IV. And 1t IS hereby enacted, that tf any party shall complam to amagtstratc 
or other officer as aforesaid, that he has been, without authority of law, forcibly 
dispossessed of any land, premises, waier, fisheries, crops, or other produce of land, 
within the jurisdiction of such magistrate or othe~ officer as aforesaid, whethc1· t~e 
same were possessed by such party as proprietor, dependent talookdar, farmer, 
under-farmer; ryot, or otherwise, ~the" magistrate orotlier officer as aforesaid shall 
require the party or parties complained against to appear and make defence, in 
person or by agent, within a reasonable iime; and if, after the examination of the 
necessary witnesses and documents, the complaint appears to him to be substan
tiat~d,_ he shall r~cord a proce7ding, .. o~dei-in~ the pa~ty. ~omp]aining to be put 
agam mto possessiOn of the subJect of d1spute, and, mamtamed m possession until 
the right to possession be determined by a competent. coui:t; provided that no such 
order shall !Je passed, unless the party complaining of having. been so dispossessed, 
prefer his claim within one month from the time of such dispossession. . 

V. And it is hereby enacted, that if, in cases instituted under this Act, the sub
ject of d_ispute be new~y-formt'd land, whereof it s~all appe~r to the magistrate or 
other officer as aforesa1d that no party. ha~ ever had possessiOn, the maO'istrate or 
other ~fficcr as afor~sa'1d &hall awa.rd poss~ssion to the party to who~ he may 
dctcrmme that the r•ght of possession belongs, accordin"' to law or custom, and 
~;hall maintain that party" in possession, until the right to possession IJe determined 
by a competent court. 

VI. And 
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VI A d . . b d b 'f d' · · · No. VII. . n 1t IS here y enacte , t at 1 a 1spute ar1ses concermng the nght of use Suppression of 
of any land or water, the magistrate or other officer as aforesaid within whose Affi:ays concerning 
jurisdiction the subject of dispute lies, may inquire into the matter; and if it shall Indigo. , 
appear to him that the subject of dispute was open to the use of the public, or of 
any person, or of any class of persons, the said magistrate or other officer may 
order that possession thereof shall not be taken or retained by any party to the 
exclusion of the public, or of such person, or of such class of persons, as the case 

-may be, until the party claiming such possession shall obtain the decision of a com
petent court adjudging him to be entitled to such exclusive possession. Provided 
that the magistrate or other officer. as aforesaid shall not pass· any such order as 
aforesaid, if the matter be such· that the right of use is capable of being exercised 
at all times of the year, unless that right shall have been ordinarily exercised within 
three months from the date of the institution of the inquiry, or in cases where the 
right of use exists at particular sea~ons, ·unless such right has been exercised with• 
out discontinuance before the dispossession of which complaint is made. . 

VI I. And it is hereby enacted,. that any persc:m Oppgsing by force the execution 
of an order for posscssio!l or use, given, under this . Act; or refusing obedience 
thereto, or knowingly contravening the same,. as long as it shall remain in legal 
force, shall be liable, on conviction before a' magistrate or other officer 'with the 
powers of a magistrate, to be sentenced to simple imprisonment for a term not 
,exceeding six moriths, ·or to' fine , not exceeding· 200 rupees, commutable if not 
paid to a perio~ ~f simple imprisonment not, exceeding six months, ?r to both. 

VIII. And xt xs hereby enacted, that all orders passed under thiS Act shall be 
appealable· in the usual maimer, under t~e Regulations and Laws that are or rna y be 
in force relating to appeals from the orders of magistrates or other .officers exer-
cisin~ the J>Owex·s of magistrates. · , · · · ' · .. · , ' . ~' · · · 
' . IX. And it is hereby enacted, that the institution of proceedings under this Act 
shall bar the institution of proceedings under R~gulation XLIX: o( 1 i93• Regula
tion XIV. of179.5, Regulation XXXII. of1803, or Regulation III. of 1822, for. the 
same cause of action'; and in like manner ~he institution of proceedings under any 
·of the said Regulations shall bar the institution of proceedings under this Act. 
· X. Aud it ~s hereby enacted, , that' in' .cases instituted u!lder this Act. the 
magistrate or other officer as aforesaid is authorized, with the consent of all the 
}l~ties; to refer the matte!: in dispute, so far as it is cognizable under this Act, to 
an a'rbitrator or arbitrators for decision; whose awai:d shall be executed as if it were 
the award Of SUCh magistrate Or 10the"r OffiCer aS' aforesaid, . : , : 1 

. . , . I 1 

" XI. And it is hereby' provided that_ nothing 'in this Act contained shall affect 
the legal exercise of any 1·ight, of attachment or seizure vested' by, law in· any 

e < , 1 , , ' . • . , • , , , , , I . ' / , . j • • , 

:parlles. · . · . . , · , _ . . 
XII. And it is. hereby further provided, that .this J\ct shall not extend to any 

place beyond the limits' of the presidency of Fort William, in Bengal; -or to the 
settlements of Prince of Wales's .Island, Sin~apore, or Malacca; or to any place 
~ituated within the local limits of the jui-isdict10n of Her Majesty's Supreme Court 

Cltt 
.. , ... , .... ''!'' ... · .. ' 

at a cu a. , - · , 1 · • • . • . 

- ' ' ; : . · (signed) · J. P. _Grant; · . · · 
Officiating Secretary to, the Government of India. 

. ' ' . . .. ' . ' . 
' 

' ' 

. ' 
• , I '' ' . . . . ' 

. l"ort William, Legislative Department, 
. . ·: .- 6 January 1840. · 

' . ' 

-,Tnt following 'extract from the proceedings of the Honourable th,e President in 
-Council, in tbe Legislative Department, under date the 6th January. 1840, is 
published for general information : . : · , · ' , . · 

· Read a second time the . draft of :r proposed Act; dated· the 16th September 
1839, and published,in the. Calcutta Gazette of the 21st of the same month, for 
preventing affrays concerning the possession of land, and for providing relief in 
cases of forcible dispossession within tl)e p1·esidency of Fort William, in llengal. 

Rcsolution.-The Honourable the President of the Council of India in .Council 
rcsol ves that the following amended Draft Act on the subject be republished for 
general information: 
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No. \•II. 
Suppression of 
Affrays concerning 
Indigo. 

SPECIAL REPORTS. OF. THE 

ACT, No.-, of184o. 

A:< AcT for pre,·entin"" Affrays concerning the Possession of Land, and for pro
viding Relief in c~ses of forcible Dispossession, within the Presidency of 
Fort William, in Bengal. 

I. WHEREAS it is expedient to remove doubts. which have arisen upon ~he 
interpretation of Reg~ation ~V. of 1824, and to ~~end t~1e ~aw for preven~mg 
affrays concerning the possessiOn of land, and for g1v111g relief m cases of furc1ble 
dispossession, and to extend it to cases not hitherto provided for, and to make it 
applicable to persons of every class or description, whether llritish-bom subjects 
or others; . 

It is hereby· enacted, that Regulation XLIX. of 1 i93, Regulation XIV. of 
1795, Regulation XXXII. of 1803, Section 5, Regulation VI. of 1813, Hegula
tion XV. of 1824, and Regulation II. of 1 82g, of the llengal Code, together with 
so much" of any Regulations as extends any of the above Itegulations or parts of 
Regulations to any places within the pr,eSJdcucy of F.ort William, in llengal, lle 
repealed. 

II. And it is hereby enacted, that whenever any magistrate or other officer 
exercising the -powers of a magistrate may be certified that a dispute likely to 
induce a breach of the peace exists concerning auy land, premises, water, fisheries, 
crops, or other produce of land, within the limits of his jurisdiction, he shall record 
a proceeding, stating the grounds of his being so certified, and shall call on all parties 
concerned in such dispute (whether proprietors, dependent talookdars, farmers, 
under-farmers, ryots or other persons) to attend his court, in person or by agent, within 
a reasonable time, and to give in a written statement of their respective claims as 
respects the fact of actual possession of the subject of dispute. · And the ma;ristrate 
or other officer as aforesaid shall, without reference to the merits of the claims of 
any party to a right of possession, proceed to inquire what party was in posses
sion of the subject of dispute when the dispute arose, and after satisfying himself 
upon that point, shall record a proceeding declaring the party. whom be may 
decide to have been in such possession to be ·entitled. to retain possession, tmtil 
ousted by due course of law, and forbidding all disturbance of possession until 
such time; and if necessary, the magistrate or other officer as aforesaid shall put 
such party into possession, and maintain him in possession; until the rights of the 

· parties disputing be determined by a competent court.,. . . . 
III. And it is hereby enacted, that if the magistrate or other officer as aforesaid 

~ball, in the cases mentioned in section 2 of this Act, be unable to satisfy him
self as to what patty was in possession of the subject of dispute when the dispute 
arose, he may attach the subject of dispute until the rights of the parties be deter
mined by a competent court, giving the collector information of the attachment; 
and if the subject of dispute be land, the provisions of Regulation V. of 1827 
regarding attachment by order of a zillah or city court, shall apply to attachments 
by order of a magistrate or other officer as aforesaid, made under this section. · 

IV. And it is hereby enacted, that if any party shall complain to a magistrate 
o: other officer as aforesaid, t~a~ he has been, without authority of law, forcibly 
d1sposs~ss~d of ~n¥ l~n~, premises, wa.ter, fisheries, crops, or other produce of 
land, 11 1thm the JUTISdlctlon of such mag1strate or other officer as aforesaid, whether 
the same were possessed by such party as proprietor, dependent talookdar, farmer, 
unde.r-farmer, ryot or otherwise, the magistrate or other officer as aforesaid shall 
requ1re the party or parties complained against, and any other parties concerned, 
~o a~pear and ma~e ~efence, in person or by agent, within a reasonable time ; and 
1f, after the exammauon of the necessary witnesses and documents, the complaint 
appears to him to be substantiated, he shall record a proceedincr, orderin"" the 
party complaining to be put again into possession of the subject "or dispute: and 
maint~ined !n possession until the right to po~session be determined by a competent 
court;_ prov1ded th~t no such order shall be passed unless the party complaining 
of havmg been so dispossessed prefer his claim within one month from the time of 
such dispossession. , · 

~· And ~t is hereby enacted, that if in cases instituted under this Act, the 
subJeCt of d1spute be newi_y-formed land, whereof it shall appear to the magistrate 
or uther officer as afore~a1d that no party has ever had possession, the magistrate 
o.r other officer. as aforesaid s.hall. award possession to the party to whom the 
nght cf possession belongs accordmg to law or custom, and shall maintain that 

,pa1ty 
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party in possession until the right to possession be dcten!1incd by a competent Supprusion of 
court. Affrays concerning 

VI. And it is hereby enacted, that if a dispute arises concerning the ri,.ht of Indigo. 
usc of any land or water, the magistrate or other officer as aforesaid within ~·hose ----
jurisdiction the subject of dispute lies, Jllay inquire into the matter; anll if it shall · 
appear to hi.m that the subject of dispute was open to the use of the public, or of 
any person, or. of any class of persons, the said magistrate or othe1· officer may 
order that possession thereof shall not be taken or retained by any party to the 
exclusion of the public, or of such person, or of such class' of persons, as the case 
may be, until the party claimin~ such possession shall obtain the decision of a 
competent court adjudging him to be entitled to such exclusive possession. Pro-
vided that tl1e magistrate or other officer as aforesaid shall not pass any such order 
as aforesaid, if the matter be sucl1 that the right of use is capable of being exer-
cised at all times of the year, unless that right shall have been ordinarily exercised 
within three months from the date of the institution of the inquiry, or in cases 
where the ri~ht of usc exists at particular seasons, unless such right· has been 
exercised without discontinuance before the dispossession of which complaint is 
made.. 

VII. And it is hereby enacted, that any person opposing by force the execu
tion of an order for possession or use, given under this Act, or refusing obedience 
tbercto, or knowingly contravening the same, as long as it shall remain in legal 
force, shall be liable, on conviction before a magistrate or other officer with the 
powers of a magistrate, to be sentenced to simple imprisonment for a term not 
exceeding silt months, or to fine not exceeding 200 rupees, commutable if not paid 
to a period of simple imprisonment not exceeding six months, or'to both imprison-
ment and fine as aforesaid. . . 

VIII. And it is hereby enacted, that all orders passed under this Act shall be 
appealable in the usual manner, under the Regulations and Laws that are or may be 
in force relating to appeals from the orders of magistrates or other officers exercising 
the powers of magistrates. . 
· IX. And it is hereby enacted, that in cases instituted under this Act the magis
trate or other officer as aforesaid is authorized, with the consent of all the parties, 
to refer the matter in dispute, so far ns it is cogllizable under this Act, to an arbi
trator. or arbitrators for decision, whose award shall be executed as if it were the 
award of such magistrate' or other officer as aforesaid. 

X. And it is hereby further provided, that this· Act shall not extend to any 
place beyond the limits of the Presidency of Fort William, in Bengal, or to the 
settlements of Prince of Wales's lslan~, Singapore, or Malacca, or to any place 
situated within the local limits of the jurisdiction of Her .Majesty's Supreme Court 
at Calcutta. . 

Ordered, that the amended draft now read Lie published for general informa-
tion. . , . . 

0 rdered, that the said draft be re-considered at the first meeting of the Legis-
lative Council of lndia, after the 6th day of February next. · 

(signed) J. P: Gra11t, · · 
Officiating Secretary to the Government of India. 

(No. 47·) 

From J. P. Grant, Esq. Officiating Secretary to the Government of India, to 
the Register of the Sudder Dewanny Adawlut at the Presidency. 

Sir, . 
I AM directed by the Honourable the President in Council, with reference to 

your letter to Mf. Secretary Halliday, dated the tst November last (No. 2915), 
to request that you will lay before the judges for their information, and any 
remarks that may seem requisite, the accompanying amended draft of an Act for 
preventing affrays concerning the possession of land, &c., read for the second time 
in Council this day. · 

2. The several suggestions made by the judges .in your letter abov~ referred to, 
have been taken into consideration, and have, as w11li.Je observed, to a great extent 
been adopted by the Legislative Council. 

sss. P p 4 3· It 

Consultations. 
6 Jan. 1840. 

' No. 39· 

Legisrative Dep. 
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No. VII. . . C • '1 b . dd h 
Suppr<ssion of 3· It does not appear to the Pres1dent 10 ounc1 to e necessary to a t e 
Affrays concerning proviso suggested in the third paragraph of your letter. . 

lnd,g-o. The Jlrinciple of. the ~ro.posed ~ct .does not differ from that of the existing 
Regulations XLIX. Recrulat10ns; there 1s no similar proviso m them, and the want of one has not been 
ofli9J,andXV. fel~ which his Honor in Council thinks must have been the case were any such 
of 1824· proviso really necessary. His Honor in Council thinks there is little reason to 

• 

fear that lawful attachment or distraint could be considered by anr magistrate as 
comincr within the meaning of this Act, so as to require or authonze him to give 
back the property so attached or d_istraine~. Such. a pr~viso is. obvi?usly not 
necessary in respect to Section 4, wh1ch spec1fies Jorc1ble d1spossess10n, ' Without 
authority oflaw." And his Honor in Council does not think that the words of 
Section 2, quoted in your letter, would bear the construction anticipated. Sec
tion 2 only applies to cases likely to induce ·a breach of. the peace; that is, 
to cases where force is used, or likely to be used; for if an attachment lawfully. 
executed,. whether by the assistance of the police or otherwise, were to be 
causelessly disputed subsequently in such a manner as to make a breach of the 
peace likely to ensue, that is to say, with force, or show of force, as lawful 
possession passed on the attachment, in consequence of which the dispute arose, it'· 
could not with propriety be said that the party lawfully dispossessed was in 
possession of tlte subject of dispute when the dispute arose. · . 

. ' . ' 
And. if a lawful attachment by a zemindar, or other individual; be attempted, 

and be resisted with force, or show of force,· his Honor in Council apprehends that 
such person ought to apply, accordin$ to the Regulations, for the assistance of the 
police, and would' not be warranted In using force otherwise, and ought not to be 
supported in so doing. ' · ' · 

4· The Pr~sident i~ Council observes, that the lawful exercise ~f lawful attach
ments by ·a court of justice, or by a revenue officer, in numerous cases is in 
the same predicament with the lawful exercise of lawful attachments by zcmindar& ' 
and certain other private individuals; yet a proviso saving such attachment has 
not been suggested, and indeed would seem obviously supertluous, even' if not in 
itself objectionable. · 1 7 

. 5· If such a proviso be not absolutely unnecessary, it would seem to his ·Honor 
in Council much better omitted. ____ ---- - -- . -- ... 

· 6. At any rate, if adopted, his Honor in Council thinks it should be 'expressed 
in the most general terms possible. · . · 

1 
• ' ; t • ' -~ • I . I - ' ) ~ . '·. ' ' l ;. 

The special proviso suggested in your. letter would, he thinks, have an· effect the 
contrary of w liat is intended, for by saving some specified attachments. it would 
cast a doubt on others no less warranted by law ; for example, seizures by land
holders, under Regulation XVII. of 1793, by officers of justice or revenue, under 
the general Regulations, &c. · · , , 

. . . 
7: The President in Council will be glad to be favoured ·with the opinion of 

the J~dges, as t~ the ;B:bsolute necessity of .a proviso of this sort ; he· directs me to 
mentiOn that thts pomt has not been not1ced by the judges· of the Sudder court, 

"And it.is hereby provided that nothing in this at Allahaba~. !f, upon full consideration, it be held 
Act ~ontamed &hall affect th~ legal exercise of that a prov1so IS absolutely necessary to save lawful· 
j;~~~g~~~~.~achment or seiZure vested by law proce~ses, the President in C!,otincil would propose to 

word 1t as entered on the mar.,.m. 
0 

8. I am dir~cted to forward herewith a copy of the correspondence which has 
taken place w1th the Sudder court at Allahabad, on the subject mentioned in this 
letter. · 

Council Chamber 
6 January 1840. 

I have, &c. 

(signed) J. P. Grant, 
Officiating Secretary to Government of India •. 
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(No. 30.) 

}'rom J. P. Grant, Esq. Officiating Secretary to· the Government of India, to 
]11. Smith, E~q. Officiating Register to the Sudder Dewanny Adawlut, Allahabad. 

Sir, 

Consultations. 
G Jan. 184a. 

No. 40. 

I Al-l dh·ectcd by the Honourable the President in Council, with reference to Legislative. 
your Jetter, No. 1725, of the 22d November last, to request that you will lay before 
the judges for· their information, and any remarks that may seem requisite, the 

. accompanying amended draft of an · Act for preventing affrays concerning the 
possession of land, &c., read for the second time in Council this day • 

• 
.l •. The judges will observe, with advertence to the first su"gestions contained in 

your letter, that· it is thought advisable to repeal conipletefy the ltegulations to 
which you .have alluded. The President in Council believes the penal provisions 
of those Regulations to have been, in practice, almost entirely dead letter, and he 
conceives them to be open to objections of principle. His Honor in Council is 
aware that Regulation I. of 1822, Sect. 3, speaks of· ''affrays as defineq in 
Regula~ion XLIX. of J 793, ·and Regulation XXXII. of. 1 803 ;'' but on referring 
to those Regulations, be does not perceive that they contain any definition of. the 
word "affray;" and even supposin'g those Regulations actually to define or explain 
that word, he conceives that their repeal cannot in any way affect the meaning of 
the word as used in later Regulations in the same sense. · · · 

• ' I · • I· '! • 1 
, I , ' , . , , · 

. ·. 3· The suggestions conveyed in the latter part of your letter, as they relate to a 
proposed' change ·of the process' of the civil courts in regular suits, need not be 

· taken up in connexion with the Act now under discussion. .. ·. . 

4· I am directed to forward herewith a copy of the correspondence which has 
taken place with the Sudder court at Calcutta, on the subject mentioned in this 
letter. · · · 

. . 
~.: Fort William, 

6 January 1840. 

• (No. 34•): 

. ' 

r .. • • • r · 

I have, &c • 
. ' (signed). .1. ·p, Grant, . 

Officiating ~ecretary to Govemment of India. 

' I 

If . ' i • 

Front J. P. Grant, Esq. Officiating. Secretary to the Government of India, to 
T.H.Maddoclc,· Esq. ~ecreta1·y to the Government of India, with the Governor-

:~ general.: 1 
.,_ -.·, • • • • ~ • ~. • - : ~ · •• • - • • • · • • 

• ! l I ! I 1 , I • 

Sir, _ , . 1 · _ • , . • , , · • 1 ! .! • • -

Consultations. 
6 Jan. 18ofO. 

No. 41. 

I Alii directed by the Honourable the President in Council to' forward to you, Lcgislath·e Dep. 
to be bid before .the Right hon .. the Governor-general of India, the accompanying 
printed copy of the draft of a propos~d amended Act for preventing affrays con-
cerning the possession of land, and for providing relief in cases of forcible dispos-
session within the presidency of. Fort William, in Bengal, L 
which bas . been read. in Council for the second time on elter from S~cretary to the Gove':"mcnt of.Bcn· 

. • .. • . • gal, dated 12 November 1839, w1th Enclosu,res. 
th1s date, and wil.l be. pubhshed m the Calcutta Gazette . Minute by .Mr. Amos; dated 20 November JSag. 
for general information. · · Letter ·from the Officiating Secretary to the 

Copies of papers connected therewith, as noted on the Sudder Court, dated 22 Nov. tSa!J, with En-
. l h ' h r d d If I ' L d I ' closures. I:L:J margm,. are a,so erew1t Iorwar e •. · . us or 5 np Note by Mr. Officiating Secretary Grant, dated 

approve of the proposed enactments, you are requested to · 10 December tSag. 
procure his furtber assent to its bei'!g passed without any Let~er to Register of the Suddcr Court, at the 
material alteration. FouJdarry and at Allahabad, dated 6 Jnn. 1840. 

I have, &c. 

Fort William, 
6 January 1840. · 

(signed) J. P. Grant1 
Officiating Secretary to Government of India. 
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• 

(No. 204.) 

From J. HarL'l.:ins, Esq. Register of Sudder Dewanny Adawlut, to J. P. Grant, 
Esq. Secretary to the Government of India, in the Judicial Department. 

Sir, . 
Sudder Dewanny I AM directed to acknowledge the receipt of your letter, No. 47, dated ?th 

Adawlut. instant to(J'ether with its enclosures, re(J'arding the proposed Act for preventmg 
Preient :-R. H. aff'ra,·s' co;cernin"' tl1e possession of Ia~ d. and for providing relief iu eJscs of 
Rattray c. Tucker .J • '? d • 1 h 'II b 't h r 11 .· andE Lee Warner forcible d1spossess10n; an to request m rep y,,t at you w1 su m1 t c 10 011 mg 
Esqrs: Judges; ' ob~ervations on the subject for the consideration of his Honor the Vice-president 
A. Die~ and J. F. in Council. ¥· Re,d, E~'ld· 2. With reference to the observations conveyed in your third and following 

emporary u ges. paragraphs, I am instructed to observe, that as the several provisions which recog
nise the right of dispossession or attachment by landholders and others, adverted 
to in the third paragraph of my letter, No. 2915, to·the address of 1\fr. Secretary 
Ha)liday, are not repealed by the proposed Act, the court do not consider a pro
viso of the nature previously suggested to be absolutely necessary; but they are of 
opinion that the proviso entered in the margin; at paragraph 7 of your letter, would 
obviate all doubt, and render the Act much more complete; and they would 

Consultations. 
17 Feb. 1840. 

No. 17. 

Legislative. 

accordingly recommend its adoption. · 
3·. Had it not been for the decided opinion expressed by his Honor in Council 

in the second paragraph of your letter to the Register of the Allahabad court of 
the 6th instant, as to the objectionable character of the penal provisions of Regu· 
lation XLIX. of 1793, the court would have suggested the expediency of re-con• 
sidering that part of the proposed Act which provides for the entire repeal of that 
Regulation. The Regulation contains three provisions, which appear to the court to 
be important, and not altogether of an useless or objectionable tendency. The 
first of these is, that any party claiming land who employs force to obtain posses
sion, forfeits his title to the disputed property; the second autho1izes the punish
ment of both parties, should both have recourse to illegal means, and the confis· 
cation of the property itself ·which is the subject of contention ; and the third 
declares the liability to punishment of a party instigating or conniving at an affray, 
though not present at its occurrence. The forfeiture of all right to the property 
by _the aggressing party, and the liability of the property itself to confiscation, will 
of course be superseded by the repeal of Regulation XLIX. of 1793· · The l\faho
medan law will probably provide for the punishment of parties concerned in an 
affray, llhethcr actually or constructively present; but the court are apprehensive 
that the repeal of the law which contains expre&s declaratiQns to that effect, with
out the introduction of some similar provision in th~ repealing enactment, may lead 
to misconception and serious evil. · · 

Fort William, 
17 January 1840. 

I have, &c. 

(signed) J. Hawkins, Register. 

From T. H • .llfaddock, Esq. Secretary to the Government of India, with the 
Governor.:general, to J. P. Grant, Esq. Officiating Secretary to the Govern· 
ment of India, Fort William. 

Sir, 
TuE Governor-general having approved the provisions of the amended proposed 

Act for preventing affrays concernmg the possession of lands and for providin"' 
~elief in cases of. dispossession, received with your letter, No: 34, dated the 6th 
msta.nt, I am desued to enclose his Lordship's assent in the usual form to pass that 
Act mto law. 

Camp, Nuddce Gaon, 
23 January 1840. 

I have,, &c. 

(siined) T. H. Maddock, · 
Secretary to tbe Government of India 

with the Governor-general. ' 
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ASSENT of the Right honourable the Governor-general; Camp, Nuddy Gaon, 
dated 23 January 1840. 

I no hereby, undct• section 70, 3 & 4 Will. 4, c. 85, give my a,srtit to the pro
posed amended Act for preventing affrays concerning the possession of land, and 
for providing relief in cases of forcible dispossession within the presidency of Fort 
William, in .Den gal, received from the Honourable the President in Council in Mr. 
Officiating Secretary Grant's letter, No. 34, dateu the 6th instant. 

(signed) Auckland. 

(No. 190.) 

From },[. Smith, Esq. Officiating Register of Sudder Court, Allaha~ad, to J. P. 
Grant, Esq. Officiating Secretary to the Government of India, Fort William. 

Sir, 
I AM directed to acknowledge the receipt of your letter, No. 30, dated 6t.h 

instant, enclosing an amended draft of a proposed Act for preventing affrays con
cerning the possession of land, and for providing relief in cases of forcible dis
possession, together with the transcript of correspondence thereon with the 
Nizamut Ada~lut in Calcutta, as connected with the same subject. 

2. It is ·to be regretted that this communication has been made at a period when 
only one judge is present with the court, more especially since the early date fixed 
on for the reconsideration of the amended draft (the first meeting of the council 
after the 6th proximo,) precludes the. postponement of a reply till the arrival of 
other judges, a measure which would otherwise have been more satisfactory to the 
court. 

3· Adverting, however, to what more immediately calls for an expression of 
their opinion in reference to the correspondence, copy of which has accompanied 
your letter, the court have instructed me to state that they consider it would be 
advisable to comprehend in the Act the proviso advocated by the Calcutta court, 
and worded as in the margin of paragraph 7 of· your letter to the register of 
tl1at court, dated 6th instant. · . · 

I have, &c. · ' 
(signed) },f. Smith, 

Allahabad, 31 January 1840. Officiating Register. 

ACT,.No. IV., of 1840. 

Passed by the Right honourable the Governor-general of India in Council, 
on 17 February 1840. . · 

AN AcT for preventing Affrays concerning the· Possession of Land, and for 
providing Relief in cases o( forcible Dispossession, within the Presidency of 
For:t William, in.Bengal. · 
I. WHEREAS it is expedient to remove doubts which have arisen upon the 

interpretation of RegulatiOn XV. of 1824, and to amend the law for preventing 
affrays concerning the ·possession of land, and for giving relief in cases of forcible 

.'dispossession, and to extend it to cases not hitherto provided for, and to make 
it applicable to persodl! of every class or description, whether llritish-born 
subjects or others ; . 

It is hereby enacted, that Regulation XLIX. of 1793, Regulation XIV. of 
1795, Regulation XXXII. of 1803, Section 5, Regulation VI. of 1813, Regula
tion XV. of 1824, and Regulation II. of 18:29, of the Bengal Code, . together 
with so much of any Regulations as extends any of the above Regulations, or 
}Jarts of Regulations, to any places within the Presidency of Fort William, in 
Bengal, be repealed. 

585. Q Q 2 II. And 

Consultations. 
17 Feb. 1840. 

No. 18. 
Enclosure. 

Legislative Drp. 

Consultations. 
17 Feb. 1840. 

No. 1!). 

N.A. N. W. P. 
Present :-W. Lam· 
bert, Esq., Judge. 

Consultations. 
17 Feb. 1840. 

No. 20. 
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'I"' C I \ T l' I. 1' I" 'I ~ l' ' ~ . ~· - \ l . ' ; '· . .' 'l'i L: 

II .• \ncl it is hereby cn::c'. 1
, l~:·.t \\Lllc·,, 1 "Y.m::;~i lr:l\C <;r othCl.' ol1icc'r 

C\L'ICi>ill~ the JlOIITrS of il 1:: ) ~LltC llLl)". he tcillitU[ th.tL a_<J"pntc lti.cl;: (o 
inJucc ::~ brL'::ch of the l''':1Cc' L'Xl~t; concc~·nt:Jg any !at~Ll, pt-ct~li'~·s,. '''.1tcr, l~:.h
crics, crops, or other proclucc. of land, WI Linn the. lmu.ts of Ins JU!'IS<!tclw:J, he 
slull record a procccdm:;, statmg the gr?uncls of Ins bc111:; w c~rtdicd, att1! ,]1.1ll 
c3ll 0n all p::rtics conccrne,l in such dtsputc, (whether propnetur:.;, dc.J•Cil<Ltl 
tJ!ool-.,brs, Lr:ncrs, unclcr-l:mncrs, ryots, or other persons,) to attend h" c.Jttrt, 
in person or by agent, 11ithin a n·asonable time: ancl to gi1·c in a wri_tll':t :.t :tc
mcnt of their rcspcctiYc cl:Jims a'i respects the Ll:t of actual p_o:"csstun '-" tltc 
oLbjcct of dispute. .\n,[ the ma:.>:istr:1tc or other ofhccr as aforcs.llLl >lt:dl, "'tt lto:tt 
reference to the mcr:ts of the claims of any party to a ri,_!;ht of pos-;c"io:t, pro
ccnl to in[juirc what party 'Yas in po"'cssion oi the subject of di,pute whc·n tile 
Ji;putc arose, and after >ati,t)·in~ himself up?n that [JOtiil, >h_all record a p_ro
cce<lin~ declaring the party ll'!tom he may Jcctdc to haYc hL·c·a 1~1 such po,-;cs,lllll 
to be entitled to rct:1in possession, until ouslc<l by <lue cuur.sc of h11·, an<l ~urbt<l
dino- all disturl.tance of possession until sud1 time; and if ncccs,ary the magt,tr:ttc 
or ~ther o!neer as aforesaid slnll put such party into possc>Sion, an,[ tnaintain him 
in possession, until the ri;.;hts uf the parties disputing b~ determined by a com
rctent court. 

Ill. c\nd it is hereby cnactc<l, that if the magistrate or other o!Ilcer a> afore
S:licl shall, ia the cases mentionctl in section 2 of this Act, be un:ll.>lc to s:ttis(;
himsclf as to ,1·hat party 11as in possession of the subject of dispute 11 hen tilt: 
dispute arose, he may att:~ch the subject of dispute until the rights uf the p trtics 
be determined by a competent court, giYing the collector information (Jt tlw 
:lttachment; and ii the sul:jcct of dispute be land, the pruYisions of Uc~ul~t: '1 \'. 

of 1 S2i, regarding attachment by order of a zillah or city court, silall apply to 
attachments by order of a ma_;istratc or other o!Iicer as aforesaid made un1cr 
this section. 

IV. And it is hereby enacted, that if any party shJI! complain to a lln;.;-istrJte 
or other ofliccr as aforesaid, that he has Lecn, without authority of bw, J(,rcibly 
dispossessed of any land, premises, 11ater, tlslteries, crops, or other produce of 
land IYithin the juri>diction of such magistrate or other officer as aforc,:1id, 
whether the same 11cre possessed by such party as proprietor, dependent talookthr, 
farmer, under-farmer, ryot, or otherwise, the ma;;istratc or otlter o11icer as aforc
~aid shall require t!JC party or parties eom[Jiaincd a;;ainst, anJ any other parties 
concerned, to appear and make defence, in pcrsotl or by agent, within a reasonable 
time; and if, after the examination of tiiC ncccss:~ry witnesses antl documents, tbc 
complaint appears to him to be substantiated, he slJa!l record a procccdin~ order
ing the party complaining to Lc put again into possession of the subject of dispute, 
and maintained in possession until the rigbt to possession be determin~d uy a 
competent court; prorided that no sucb order shall be passeJ unless the party 
complainin6 of harin.~ l.teen so dioposs~ssed prefer IJis claim within one month 
from the time of such disposse"ion. 

V. And it is hereby enacted, that if, in cases instituted unclcr this Act, the 
sul.tjcct uf <~isputc be ne11 ~y-formed land, whereof it shall appear to the m't.~istratc 
or other ofl1ccr as aforcsatd that no party has ever had po>scssion, the ma·•istratc 
or. other o_flicer as aforesaid ~!tall a ward possession to the party to whom th~ rig·lJt 
of poss~>ston l:clon6s. accordm:; to l~w or cu,tom, anJ shall maintain that party in 
po:,ocsston unttl the n;;!tt to possesSion be determined by a competent court. 

YI. An<l it is hereby enacted, that if a dispute arises conccrniw• the ri,ht of 
me of any land or water, the :na:2;istratc or other officer as aforesaid ~vithin 7vhose 
jurisdictiun the subject of dispute lies may inquire into the matter, and if it shall 
"Pi'L~r tu him that the subject of di,pntc was open to the usc of tiJc ptiLlic, or of 
;,ny pus:;n, or uf ::ny cL!sS of persons, the said map;istrate or other officer may 
order _tLat pusscs,to;~ tiJereuf shall not he taken or retained by any party to the 
c:xcltt~tun of ~he pul,hc, or o.t '.nch person, or o_f such cb\s of persons, as the case 
IJlay ],c, untd the party clallmn.c; welt posscsston hhall ol,tain the decision of a 
C0nlj>l1Utt court adjud;c;i11,'; him to IJC entitled to such exclusive possession. l'ro
vtdccl tiJ:tt tlt_c, 1m;.;is,trate or other o([ic(:r DS aforcsaicl shall not pass any such Grdcr 
"-. alorc'."td, 1f the matter be such that tl.te ri;;·ht of usc is capable oflwing excrcisc1! 
; t ;;]! tnnc:; uf tltc ) car, unlc:,:; tk:t n,::;ht chall have uccn ordinarily exercised 

wit!Jin 
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within three months from the date of the institution of the inquiry, or in cases 
where the ri(Tht of use exists at particulat· seasons, unless such right has been 
exercised without discontinuance before the dispossession ,of which complaint is 
m~ . 

• . I • • 

VII. And it is hereby enacted, that .any person opposing by force the execu
tion of an order for possession or use, given under this Act, or refusi!Jg obedience 
thereto, or knowingly contravening the same, as long as it shall remain in legal 
force, shall, together with all persons aiding and abetting, be liable, on conviction 
before a magistrate or other officer with the powers of a magistrate, to be sen
tenced to simple impriso.nment for .a term not exceeding six months, or to fine 
not exceeding 200 rupees, commutable, if not P!lid, to a period of simple impri
sonment not exceeding six months, or to both imprisonment and fine, as aforesaid. 

VIII. And it is hereby enacted, that all orders passed under this Act shall be 
appealable in the usual mann·er, under the' Regulations and Laws that are or may 
be in force relating to appeals from the orders of magistrates or other officers 
exercising the powers of magistrates. · I · 

. IX. And it. is hereby enact~d,. that in cas~s instituted under this Act the 
magistrate or other office1·. as aforesaid is authorized, with the consent of all the 
parties, to refer the matter in dispute, so far as it is cognizable under this Act, to 
an arbitrator or arbitrators for decision, whose award shall be executed as if it 
were the award of such magistrate or other officer as aforesaid. 

. I , ' . ' , 

X. And it is hereby provided, that nothing in this Act contained shall atfect 
the _legal exercise of any fight .ofattachm~nt or seizure vested by law in any 
parues. -

, XI. And it i~ hereby further provided, that this Act shall not extend to any 
place bevond the limits of the Presidency of Fort William in Bengal, or to the 
settlements of Prince of Wales's1 Island, Singapore, .or. Malacca, or. to any place 
situated 1 'cvith

1
in'. the .local lim~t.s of ~he jurisdi~tion; of Her , Majesty's Supreme 

Court at . ~ cotta; . , : , , , , . , . , · 

. ' • o: 

I 

'. ' ! ~ J t ~ • ~ :I:! 1 f I ' j '' ' 

:• -~;: 1
1

, ~~'I\(~~~ ~65.)' .:' -~ '·~·-.·j·:.·~·:~~; f
1
;··,,:j ,;; 1 ' 1 1 :~': ~ . ) !1.• r .1 ' : 

! , ] _ I j 

; 1 , , • f l' f .., 1 I • i ; • . · ' ' 11 •, ' • l ! ' 
From R.N. C.·Hami~on, Esq. Officiating~Secretary to the Lteutena'nt-governor, 
- North Western Provmces, to .T. H.JI.faddock, Esq. Secretary to the Government 
of Indhi; Legislative ,Depiutment, Fort. William; ; · .'.' · . · ·. . · .: , . · ·. 

1 ' , ' ! ', , _, , 1 · I , I l . ) I I 2 j I . I _ · .. · ! ' > I ' • 1 . ' I • : • ) ', I j 

.. 8:: .. -.. -.-~ .:~-- Ji1r.·i~ .:::: .. 1'--.! .;.,J·.:f-
. tr, · ' . . I I I - ' , , I, I . ! , 

• WiTH reference' to Mr. Officiating Secretary Grant's letter, No. sot; dated the 
16th September last, I ani'directed by the Honourable. the Lieutenant-governor 
to transmit, for the information of the Right honourable 'the· Governor-general of 
India in Council,: the .annexed· copy of a letter.· this ·day addressed to the Offici
ating Register of the N!zamut Adawlut at Allahabad., 

: '· ' . : · I have, &:c; 
;! L • I ' i, 

.: .. '·! ,. , . (signed) 1 .: R.·N. C. Hamilton, 
. .1 : , ,Officiating Secretary tq the Lieutenant-governor, 

Camp, Mynpoorey, 24 February 1840. North W'estern Provinces • 
• ' . '(I j; 

(No. 664:) 

From R. N. C. Hamilton, Esq. Officia'ting Secretary to the Lieutenant-governor, 
North Western Provinces, to M. Smith, Esq. Officiating Register, Nizamut 
Adawlut, North Western' Provinces, Allahabad . 

• 
· Sir, 

No. VII. 
Suppr~•ion of 
Affrays concerning 
Indigo. • 

Consultations. 
~3 March 1840. 

No. 15. 

Judicial Dep. 

·.I au directed by the Honourable the Lieutenant-governor to acknowledge the Judicial Vep. 
receipt of your letter, No. 1724, dated 22d November last, submitting the court's 

5!>5. Q.Q 3 observations 
• 



No. VII. 
Suppressi~1o of 
A61ays concerning 
lndigd. 

SPECIAL REPORTS OF TilE . 

observations on the proposed Act for preventing affrays concerning the possession 
of land, and for providing relief in cases of forcible dispossession. • 

• 
2. The court having forwarded a copy of their communication direct to the 

Governor of India, no further orders appear to be necessary at present. from the 
Lieutenant-governor; but the court can revive the subject discussed in paragraph 
3 to end of your letter, should it be expedient. 

· I am, &c. 

(si~ed) R. N. C. Hamilton, 
OffiCiating Secretary to the Lieutenant-governor, 

Camp, 1\lynpoorey, 24 February 1840. North Western Provinces. 

(True copy.) • 

(signed) R.N. C. Hamilton, 
Officiating Secretary to the Lieutenant-governor, 

North Western Provinces. 



mDIAN LAY.r cornw·:mrmns. 

-(D.) No. I.-

RELATIVE TO PHil\'TL\'G TilE REPORT ON SLAVERY. 

(No. S.) 

From J. C. C. Sutf,crlruul, Esrj. Secretary to t!JC Indian Law Commiosion, to 
T. II. J1[aJdoclr, Esq. Secretary to Government of India, Lcgisbti' c Dep:ut
m en t. 

>)i r, 
Tm: nqJOrt nt large on the state of lmli:m Slavery, \vhich the Law Commis

~ioncr;; will submit to t!tc Hig!tt honournblc tliC Governor-general of India in 
Council, \rill include, 

I. ·, rcvi,-w of t!IC Evil:; resulting from Slavery in India, founclcd on the 
;~, i,l . ,, t:tken by the Law Commis,ion, ami Official Documents to which they 
L 11·c !t:tLI acces:-;, \\·ith sug·:;·estions of remedial measures. 

II. A Dig·,.,t of sttch EdLicuce allll Documents, divided into Sections, ::ippli
cable 'cverally to the Provinces Llcpcndcnt on the three Presidencies. 

III. Appendix, contaiuiug Eddence taken and Official Documents collccteJ 
Ly tlw Law Commission, amluot yet printed. 

:::!. The \\·hole, it is compute,], will occu]'y aLout 1,8:>0 pages of printiu:;·, of 
w!tich 110 arc now printcLI, being part of the third of the above sniJLiivisions; 
the rcmaiuiug part of the same third sulJLiiYision "'ill occupy about 73 printcJ 
pages. 

:1. On a reference to the supcrintcudcnt of t]JC l\1ilitary Orphan Press, the 
Law Commissioners fiwl, as appears by the letter ltL'n'llllto ;muexed, tlwt to pass 
throu~·h tlw prt'SS the whole of the impri11tcd matter "·ill require tltc delay of 
:IlJOut four or five mont!ts, and to cH(·ct it in tltat time there wust lw uo illter
ntptiou, ami tlw press must Jw,·c extra printers. It is apprehended that the first 
<rlld ot'l'lJII<I of the aLon~ stdllli,·i.-ious \Yill, from the nature of them, as cousisting 
of l'Oill]~<'·iliun, ami not uf oflicial rdmu.s, rcrptirc much more correction than 
tlte tltird part. 

.J. To ohriate the inconvenience of tlw ,]clay, the Law Commissioners request 
)JL'rllti''ion to employ auother press in priutiug simultaneously all or such parts 
of the two first snbJiYisions a,; may l1c luuml collveuiellt. 

T!tey 1 i..:it this pcrmi,,ion, ill'e:lll'c they unLlcbt:mll that tliL' orders of 
Covcmtllutt retjuirc that all pnl1lic pri11ting btl''ine,s he scut to the 1\Iilit:Jry 
Orpltan l'rcss. 

Imliau Law Commis.sion, 
4 April 1 t:\!0. 

I have, &c. 

( sigucd) 

QQ4 

J. C. C. Sutherland, 
Secretary. 

(D.) No. l. 
n(:lati\·e to P:-iJJt· 
in,j tl1e nq1urt Oil 
SIJ.Ycry. 

Legis. Cons. 
27 April 1840. 

No.3. 



(ll.) No. I. 
Fdative to Print• 
in:; the Report oo 
Sla\·ery. 

J.egis. Cons. 
~7 April1840. 

No. g. 

(il.) No. II. 
Questions which 
occupy the imme• 
Jiate Attention of 
the Commissioners. 

Legis. Cons. 
3 August 1840. 

No.2. 

sos SPECIAL REPORTS OF THE 

From G. H. Huttmann, Esq. Superintendent. Orphan ~ress, .to. J. C. C. Sutllcr-
land, Esq. Secretary to the lndmn Law Commission. · 

Dear Sir, 
RECKONING as you say the Appendix now passing through the press to make 

1,800 or 1,900 pages fool;cap, and no further interruptions occurring either ~n 
supply of copy or detention of proofs, I calculate the whole can be got out m 
four or five months. Additional hands shall be put on, and not an hour lost on 
the work. 

Orphan Press, 
4 April1840. 

• 
(No. 210.) 

I am,'&c. 
(si,.~ed) G. H. Huttmann, 
~ Superintendent. 

(True copy.) 

(signed) J. C. C. Sutherland, 
Secretary . 

• 

From T. H. Naddoclc, Esq. Secretary to the Government of India, to 
J. C. C. Sutherland, Esq. Secretary to the Indian Law Commission. 

: Sir, · - · · . · · ' . · · . 
I HAVE the hqnour to acknowledge the receipt of your letter, No.8, dated the 

4th instant, and to inform you in reply, that the Right honourable the Governor· 
general in Council sees no objection to the employment of another press for 
printing the Report on Indian Slavery, should the Military Orphan Press already 
engaged on this work be unable· to complete it within the requisite time; but if 
the latter press be able to complete the work within the time and in the manner 
desired by the Law Commissioners, it is his Lordship's opinion that the preference. 
should be given to it. · · · · · · · 

Council Chambers, 
27 ApriliS40. 

I have, &c. 
(signed) 7'. H. Jfaddoclc, 

Secretary to Government of India; 

-(B.) No. 11.-

QUESTIONS WHICH OCCUPY THE IMMEDIATE ATTEN:TIO~ 

OF THE COMMISSIONERS. 

(No. 17.} 

From J. C. Sutherland, Esq. Secretary' to the Law Commission, to F. J. 
Halliday, Esq. Junior Secretary to the Government of India,. Legislative 
Department. 

Sir, 
. TuE. Law. Commission having now so far completed their Report upon Slavery 
m ~nd1a, as to be released from constant attention to it, think that it may be 
satisfactory to Government to know upon what other subjects they are at present 
occupied. They therefore direct me to state, for the information of Government, 
that they are preparing Reports; viz.- . 

I. Two Reports arising out of the petition of the East Indians. The first 
upon the substantive law to be applied in the Mofussil to that class of persons, 
and other classes whose legal condition may be considered doubtful. The second 
a Report upon the judicature by which the causes, civil and criminal, of those 

classes. 
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I b d . d d . 1 . I . f I . d . . (B.) No. I I. 
c asses are to e ect c , mvo vmg t 1e question o t Je mtro uctwn of juries, or Questions which 
some modification of them, into the Mofussil. occupy the imnie· 

2. A report upon judicature and procedure in the places subject to the juris- diate Atte~tion of 
diction of Her Majesty's courts. This will comprise the report (which has been the Comnll3sl0ner.. 

already announced) upon the courts of requests, that upon the introduction of 
vivd voce examinations in equity, and that upon the recorder's court in the 
Straits. These three subjects appear to us to form properly so many chapters of 
a report bearing the title above stated, and we propose, therefore, to treat them 
in that manner, although, in the references which called <iur attention to them, 
they were eit.her presented separately, or in combinations different from that 
which seems to us the most methodical and the most convenient. 

3. The Law Commissioners have again had under consideration the question 
of abolishing the Provincial Courts of Appeal and Circuit under the Presidency 
of :l\Iadras, with reference to the letter from Mr. Officiating Secretary Grant, 
dated 3d June 1839, and are 'about to submit a report on the subject. 

4. As connected 'vith the last-mentioned subject, they have resumed the con
sideration of the question referred to them by Mr. Secretary Macnaghten's letter, 
dated the 4th July 1836, "of the powers to be confided to single judges of the 
Suddcr Courts," and will submit their sentiments upon it at an early period. 
In the meantime they request that the Right honourable the Governor-general 
in Council will be pleased to communicate to them any reports that may be 
before Government bearing upon the question, with reference to the state of 
business in the Sudder Dewanny and Nizam1.1t Adawlut at Calcutta, or Bombay, 
or elsewhere. -

No. ~~4. 

His Lordship in Council is aware that' the Law Commission had consulted the PiifeLctteroftbe 
principal judicial authorities, with a view to ascertain ·what objections might I.aw Commission, 
exist to a law legalizing the re-marriage of Hindoo widows. Such law it was of 4 July 1837· 
hoped would tend to diminish the crime of child-murder. The inquiry lias No. 41• 

produced a discussion on the legality of such re-marriages· under the Hindoo 
law and usage in some places. The Law Commissioners are preparing a short 
report, showing the result of their inquiries. . 

Indian Law Commission, 
11 July 1840. 

(No. 339} 

I have, &c. 
lsigned) J. C. Sutherland, 

Secretary. 

From F. J. Hallida!J, Esq. Junior Secretary to the Government _of India, to 
J. C. Sutherland, Esq, Secretary to' the Indian Law Commission. 

Sit, 

Legis. Cons. 
3 August 1840. 

No.3· 

I A~~ directed by the Right honourable the Governor-general in Council to Legislative Dep. 
acknowledge the receipt of your letter {No. 17) dated the 11th instant, and in · 
reply to state, that his. Lordship in Council will look with interest for reports 
from the Commission, upon the subjects now before them. 

2_. It is very desirable that the Commission should speedily place the Govern~ 
ment in possession of their views upon those amendments in the law of procedure, 
which must take a prominent part in all extensh•e legal reforms; and it is 
obvious that much of what is noticed in your first section, and the whole of the 
subjects of the ad and 4th, are but portions of the code of procedure, and there
fore belong to that class of questions which, in his Lordship's opinion, require 
your earliest attentiofl. · ' 

3 . .Upon understanding that the report alluded to under your 1\ccond head 
will be furnished at no distant date, his Lordship in Council approves the com
bination of subjects proposed by the Commission; but I am desired to observe, 
that the subjects which it is intended to combine in one report, are each, in his 

· Lordship's estimation, of sufficient urgency and importance to require separate 
and distinct ~onsideration, while the time which has already elapsed since they 
were first proposed to the Commission, especially in the case of the court of 
1·equests, and the great necessity which has long been felt for the improvement 
and extension of that court, render it very desirable that the propositions of the 
Commissioners should be matured, and laid before Government with as little 

585. R n further 
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( ll.) No. II. . r d 1 I 1 
Questions which further delay as may be possible. Should 1t then be 10Ull t 1~t tIC p an of 
occupy the ~mme- combining these, or any other portions of the code of procedure, Ill one. ge?cral 
d•ate .~ uer:tl~n of report or in one or more comprehensive chapters of a general report, IS hkely 
the CommiSSioners. ' • h · f J b G to occaswn such delay as to prevent t e rece1pt o t 1e report y ovcrnment 

Legis. Cons. 
3 August 1 840. 

No.4· 

before the termination of the present year (1840), his Lordship would deci
dedly prefer to receive reports on each eubject separately, and in that case would 
sur=est to the Commission the state of the court of requests as the first subject 
fo;their consideration. 

4. Reference has been made, as recommended by the Commission, for infor
mation as to the state of business in the Sudder Dewanny and Nizamut Adawluts 

· at the presidency, and the result of the reference will be made known to the 
Commission without loss of time. In the meantime the half-yearly retort, from 
theIst January to the 30th June 1839, received from the Presidency o Dombay, 
is forwarded herewith. 

. Council Chamber, 3 August 1840. 

(No. s6J.) 

I have, &c. 
(signed) F. J. Halliday, 

Junior Secretary to the Government 
of India. 

From F. J. Halliday, Esq. Junior Secretary to the Government of India, to 
. F. J. Halliday, Esq. Secretary to the Government of Dengal. 

Sir, 
Legislative Dep. I All directed to transmit to you for submission to the Right honourable the 

F.xtract of Letter from Secretary ·of Indian Law Governor of Den~, the accompanying extra~t from a 
Commissioners, ofu July 1840. correspondence w1th the secretary to the Ind1an Law 

Extract ~f .Letter from Secretary of Indian Law Commission, noted on the margin, and to request that, 
CommtsslOners, of 3 August 1 840. with the permission of his Lordship, the information 

Judicial Cons, 
28 Sept. 1840. 

No.3. 

Judicial Dep. 

therein required may be furnished for communication tO the Commissioners. 

I have, &c. 
(signed) F. J. Halliday, 
Junior Secretary to the Government 

Council Chamber, ~August 1840. · of India. 

(No. 1461.) 

From F. J. Halliday, Esq: Secretary to the Government of Dengal, to 
F. J. Halliday, Esq. Junior Secretary to the Government of India, Judicial 
Department. 

Sir, 
IN compliance with the requisition conveyed by your letter (No. 363) dated 

the 3d ultimo, with its enclosure, I ·am directed by the Right honourable the 
Governor of Bengal to transmit, for the information of the Law Commissioners, 
the accompanying Report, showing the state of business in the Courts of Sudder 
Dewanny and Nizamut Adawlut, according to the latest returns received in this 

· office. · · 
I have, &c. 

(signed) F. J, Halliday, 
Secretary to the Government of 

Fort William, 1 Sepiember 1840. Bengal. 
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.. 

Judicial Consultations, l!Sth September 1840. 

No. 4.-Enclosure. 
(No. I3.) 

STATEMENT obowing the Number of ArruLI preferred to the Nizamut Adawlut from Sentences passed by the Commissioner ol Circuit and Session Judges 
in Criminal Trials, and from Orders passed by tbe Commissioner in Cases of a miscellaneous nature, during the Month of July 1840, wilb the Orders passed 
thereon, together with an Abstract Statement of Criminal Trialo decided and disposed of during the 1\Ionth. 

From Sentences of Commissioner oC From Orders 
Circuit and Session• J udgea on Criminal passed by the Commissionen in Cases of a Triala, including the Cases called for on 
Inspection of the Statement. 1-Iiscellaneous nature. 

1. 2. 8. 4. 6. 6. 1. 8. 9. 10. 11. 12. 13. 14 • Io. 
G •• G G .. 1l -..,.,; " .s -.so .9 ,o " 
;;;;~ 

·c - "' ;:: 
" - ~ 

.... " ~ 0 • :gai ~~..: 
o• .,...;. 

':l 0 • .... 0~ ""CJ-5 ':l " " " • "2 • ~ 

lg .J ~oog"i J M:Z :as ~ . ·*o E " " ..... ~· .. ... """ e~ .. ... ·- < .:~ E ·- " 0 

~ 
-.. " ~~ ~ 

. ~ . ·- .. .!!::a t ... ;;'Q.S ·- .. ~:"l ~"' 8.., .~ .,.~ "l!'"' --.c .,..., !-o 1!g -E-g t =~ g 
.,..., 

.!! ~p: 3S ]Q'E 
·~ • 0 0 ~-:;; P:-5 e "" g..~ ~ . ~. 
~.:: ~g;a "0 -- = - 0 

• ., 0 
p::.;; !-o ou ::>:=~ "'- ou <.2La Oo ~~ ~..St!' O.c-

""' - - ------- - -- - -- -
{Commissioner of Circuit - . . - - - - - - - - - - - - - - : --:1 .~ Se .. ~on Judge of Sbahabad - . . - I 8 - s - - 1 1 - - - - 1 

... . D1tlo • • Sarun • . . . 1 - 1 - - 1 4 - 4 - - 1 1 - 2 

..,.~ Ditto, • • Behar • . . . - - - - - - ll 1 3 - - - 1 - 2 
Diuo - • Patna • . . . - 1 1 - - - I I 10 ll - - 1 - 1 . 

.; {Commissioner of Circuit • • . . - - - . - - - - - - - - - - -.g.i Selsion Judge ofTirhoot • - • - - - - -. - - ll 2 - - - - - 2 
: :t: Ditto - • Dhaugulpore ·- - I 1 2 - - 2 I ll 1 1 - 1 - - I 

A Ditto .. • Purneah • - - - - - - - - - . - -. . - - - -
.; {Commissioner of Circuit • • . . - - - - - - - 1 1 - - - - - 1 

~ ·i Session Judge of Dinagepora . . . 1 2 s - - s 2 1 s 1 - - - - 2 
:: :~: Ditto .. - Rajesbye . • . I 2 3 - - s a 1 4 1 - - 2 - 1 
. A Ditto • • Rungpore - . . 1 - 1 1 - - ll - ll 1 _, - - - 1 

{Commissioner of Circuit - • . . - - - - - - - 1 1 - - - - - 1 
g Senion Judge ofMoonhedabad . . 1 - 1 - - 1 1 1 2 1 - - - - 1 

.;; :ii Ditto • - Deerbhoom • . . - - - - - - a -- a 1 - - I - 1 
~ Ditto • • Nuddea. • . . - - - - - - 2 a I - - 1 1 - 3 

Ditto • • Durdwu • . • '1 I 2 - - 2 ll a 5· ll - - - - 3 
... 

1 

• {Commissioner of Circuit - •· . • - - - - - - - - - - - - - -- -
g Seosion Jndge of Mymeru;ing • • . 1 - 1 - - 1 4 I 9 6 - 1 1 - 2 

~ :e Ditto • • Dacea .. • . - a - s - - a G 2 1 2 - 1 2 - 2 
• A Ditto • • Backergunge • . - 1 - 1 - - 1 a 8 11 4 - 1 s - 3 

Ditto • • Sylhet • • . . - - - - - - ll - 2 - - - - - 2 
, {Commissioner of Corcuit • - . . - - - - - - - - - - - - - - -

<0 ~ Session 1 udge of Chittagong • - . 2 - 2 1 - 2 - 2 2 - - 1 1 - -
• Ditto - • Tippenh • . . 1 1 2 1 - 1 2 1 s 1 - - - - 2 
Tth Division-Commissioner of Circuit . . - - - - - - - 1 1 - - - - - 1 

,; {Commissioner of Circuit • • • - - - - - - - - - - - - - - - -
.... •! Session Judge of J essore • • . . 1 1 2 - - 2 1 a 4 - - - 1 - 8 

~ :_ Ditto • - 2-1 Pergunoab - . 1 - 1 - - 1 - 6 6 1 - - 2 - 3 

A Ditto • • Hoo~:hly • . . - 1 I - - 1 - - - - - - - - -
~ • fCommiBaioner of Circuit • • • . - - - - - - - - - - - - - - -
'"~ L Session Judge or 1\lidnapore - - - a 2 li - - G 4 2 6 - - - 4 - 2 

""" Ditto - .. Cuttack • • . - 1 1 - 1 - - - - - - - - - -
Governor-general'• Agent at llazareebaugb - - - - - - - - - - - - - - - -
Commissioner of Arracan. • - . . . - - - - - - - - - - - - - - -
Commissioner of Tenasserim Provinces . . - - - - - - - - - - - - - - -
Political Agent of Cheerapoonjee . . . - - - - - - - - - - - - - - -- - -- -- - -- - - --------------

TOT.I.L . . . . 20 16 36 s 4 29 ~2 62 104 23 - 1 21 - 53 

AIJSTRACT STATEMENT of CannNAL Tauu decided and disposed of by the Court of Nizamut Adawlut for the Lower Provinces, in the Month 
of July 1840, and of the Number depending at the end of that 1\Ionth • 

Trials Trials 
referred under 

the called for, 
Regulations. 

Depending on tho lot July 1840 • . - - . . 71 20 

Received in the month of July 1840 • . . . 42 16 -
• TorAL . - . - 119 36 

Decided in the month of July 1840 . - . . a:; 1 

·--·--
lJcpcuWng on the ist August 1.840 - - . . 8~ 29 

RR2 
• 

TOTAL. 

91 

18 

15S 

42 

113 

. 

or the 42 trials decided during the month-

Mr. Rattray recorded his opinion on - -
Mr. Tucker • . . ditto . . . . 
1\Ir. Smyth . . - ditto - . . .. 
l.Ir. Lee Warner . ditto . - . -
Mr. Dick . -- ditto . . - -
1\Ir, Reid- - . . ditto . . - -

(signed) J. Hawkinl1 Register. 

9 

8 

2~ 

I~ 

I. 



,\ns rRACT STAl'E~lEN'f of C•u•u dis~os•d of by the Presidency Coul't of Suddcr Dewanny Adawlut ill tho Month of iuly 1810, and of the Number d<•pcnding nlthe end of that Month. 

Dy 1\Iessrs. R. H. Rattray, D. C. Smyth, 
F.. Lee \V3.rner, and A. Dick • .. 

Dy Messrs, D. C. ~myth, E. Lee w.,. 
ner, and C. Tucker .. - • 

By 1\Iessrs. C. Tucker, R. H. Rallray, 
and E. Lee \Varner • • .. 

Dy 1\[essrs. C. Tucker, E. Lee \Varner, 
and A. Dick • • • • • 

By 1\Icssrs. T. P. B. Biscoe, E. Lee 
\Varner, and C. Tucker .. • • 

Dy 1\Iessrs. T. P. B. Biscoe, A. Di~k, 
and E. Lee Waroer - - -

By Messrs. T. P. B. Biscoe, E. Lee 
\\rarner, and D. C. Smyth • • 

By Messrs, E.. Lee Warner and R, H. 
Rattray • .. .. .. .. 

lly 1\Iessrs. E. Lee Warner and J. R. 
Hutchinson - .. .. ... -

Bv l\lessrs. A. Dick and E. Lee \Varner 
DJ 1\Jessrs. T. P. B. Biscoe and E. Lee 

\Varner • • • - • 
By Messrs. J. F. l\I, Reid and D. C. 

Smyth • · • • • • • 
By Mr. R. H. Ratrray • • • 
By nlr. L'. C. Smyth • - • • 
By Mr. A. Dick • • • • 
Bv .1\lr. E. Lee \Varner • .. -
By l\Ir. T.P. B. Biscoe • • • 

2 

1 

1 

1 

1 

1 
I 

1 

1 
6 .. .. 

Suits instituted prior to the 1st Januar3 1838. 

1 

1 

2 

1 

1 

1 

I 
I 

" " 

Instilu,te,Jaubsequently to the 1st J mnuary 18.38, 
. . ' 

- . 
Jl 
1 

1 

• 

ll 

Received from the late 
Calcutta, Dacca, bloorahedabad, and l'atna Courts of Appeal. 

I 

lly Mr. J. F.JII. Reid • • • 

ToTAL - • • _l--2-!-l--1-ji--_-+-18--1--_-·1--_-·I--1-S-I 2 - 6 - - - I - - ~--

ToTAL Amount or Value • Siuo RI.I=5,=2=S,=0=3!=1==,=.=70=7=l•==_==l==2=!=,&=!=6~===_=•l==_==l==l=l,2=32=1=1=,0=2=,4=5=2i==_==l==l=2=,2=26=1==_==~==_==l===_=l:==_=¥.=_==1'==_=ol==_==('==_==( 
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Pendin~ Decided on Di!mhse:d on 1\djusted ~lJ .. .. on the lo:~.st Day of 
~ ~ 'J'I'ial. Default. or Wilhdrawn. ?. 

"" "" the 1\Ionlh, ~ 

0.. "" -< -< -~ -;; ~ " " ~ ..= 
" ·,; ~ -;; ~ 3 ~ ] • 1., -;.; ,.., 

~ 0 ·.: "3 " 
"3 

0 " ·,; "" 
" "" •• ~ .. ~ .. •• " "' ~ ~ " • " ;::; 0. Coo c, " "- " ;::; "' ;::; "' ;::; "' ;::; V> ;::; 

Suits instituted prior to the Ht} 
January 1838, and pending on 192 69 24 18 1 - - - 167 51 -
the lSI July 1840 - - • 

Suits instituted subsequently to the l 
ut JanuaJ: 1838, pending on J ~84 160 13 6 ~ - - - 269 154 -
the above ate - • • 

Received from the late Calcutta,1 
Dacca, Moorshcdabad, and Patna J - I - - - - - - - 1 -
Courts of Appeal - • -

Total pending on the 1st July 1840 476 ~30 - - - - - - 436 206 -
Received during the month of July1 ' 

1840 • - • • ·J ~9 15 - - - - - - 29 15 -
' -

505 245 37 24 3 - - - 465 !221 -I • '-----!.-----' 

750 64 686 ~25 

STATEl\JENT showing in how many 1\hsCELLANEOus CASES Orders posse~! by the Presidency Court ofSuJder 
Dewanny AdawluL during the month of July 1840. · 

. 

Proceedings bt:ld 
PETITIONS OF SPECIAL APPEALS •• 

' and GRAND 
Miscellaneous Order~ passed Struck (Iff 

In Petitions. Admitted Rejected for Default, Totul TOTAL. 
1\Iiscelluo~ou!l 

Cases.. after Hearing. after :t-Iearing. •and otlter Disposed of. 
lrregulurities. 

···-

By Mr. R. H. Rattray , . - - . 3 3 I 2 . . 5 8 

By Mr. D. C. Smith - 13 91 3 8 . . 11 115 .. 
By 1\lr. C. Tucker - • 3 3 2 . - . . 2 8 

By Mr. A. Dick - - 13 7 1 - - - . 1 21 

By 1\Ir. E. Lee Warner - 23 5 ~ . . 1 3 31 

By Mr. T. P. B. Biscoe . . - " 54 11. 6 . - 17 71 

By 1\Ir. J. F. l\1. Reid . 414 100 . . . - . . - . 514 

TOTAL . . . 466 263 u 16 1 39 768 

' 

' 
(signed) J, Hawkins, Register. 

(No. 141.) 

From F. J. Halliday, Esq. Junior Secretary to the Government of India, to 
J. C. Sutherland, Esq. Secretary to the Indian Law Commission. 

Sir, 
WITH reference to the 4th para. of my letter (No. 339) of the 3d ultimo, 

I am directed by the Governor-general in Council to transmit to you, for the 
information of the Indian Lp.w Commissioners, copy of a Report showing· the 
state of business in the Courts of Sudder Dewanny and Nizamut Adawlut at 
the presidency, accot·ding to the latest returns received. 

Council Chamber, 
28 September 1840. 

I have, &c. 
(signed) F. J. Halliday, 

Junior Secretary to the Government of India. 

R It 3 

Judicial Cons. 
28 Sept. 1840. 

~ No.5· 

Judicial Dep. 



(D.) No. III. 
Relative to Affrays 
concerning Indigo 
11nd Pounding 
Cattle. 

Legis. Cons. 
28 Dec. 1835. 

No. 29. 

Legislative. 

SPECIAL REPORTS OF THE 

. -(B.) No. III.-

RELATIVE TO AFFRAYS CONCERNING INDIGO AND 

POUNDING CAITLE. 

(No. 2.) 
From TV. H. llfacnaghten, Esq. Secretary to t~e Govemmen~ of India, to 

F. JJ!illett, Esq. Secretary to the lnd1an Law CommiSSIOn. 

Sir, 
I AM directed by the Hon. the Governor-general of India in Council to acknow· 

ledge the receipt of your letter, dated ~he: 13th '!It., and the ~lin'!tes of the Pre· 
sident and members of the Law Comm1ss1on wh1ch accompamed 1t, on the seve
ral points referred for their consideration in my communication of the 25th of 
May last. _ 

2. In reply, I am desired to communicate to you for the information of the 
Commissioners the following observations. 

3. The Commissio.ners seem to be agreed as to the propriety of rescinding 
such part of Clause 2, Section 15, Regulation V. 1831, as prohibits sudder ameens 
from tryinrr suits in which Europeans and Americans are parties ; and similarly 
of Clause 1, Section 18, of the same Regulation, regarding principal sudder 
ameens. The Act of 3 & 4 William 4, chapter 85, section 87, removing the 
nrious disabilities therein described, has virtually cancelled the regulation last 
cited. llut it is in the contemplation of tl1e Governor-general in Council to 
enact a declaratory law on this point, as well as to provide that all Europeans or 
Americans who may be appointed to any office under Government, shall be lia
ble, as regards their conduct while in office, to the same rules as are applicable 
to servants of the Goyernment who are natives of India. It appears to the 
Governor-general in Council to be expedient and proper that Europeans should 
be made subject to the jurisdiction of the sudder ameen's court in like manner 
as natives are now subject. The fact of their being thereby deprived of an 
appeal to the Supreme Court, which has been noticed and discussed in the .Mi
nutes of the Commissioners, would not appear to constitute a sufficient objection 
to the measure, and a provision will be introduced for giving effect to it accord-
~~ . . . 

4. With regard to the second point, viz. " the propriety of rescinding the rule 
which gives to a person advancing money for the cultivation of indigo plant, a 
lien on the crop," the Governor-general in Col::Icil is disposed to concur in the 
opinion expressed by the Honourable Mr. Macaulay, to the effect, "that the ques
!io~ is o~e in which the ryot appears to be veryli,ttle interested," inasmu~h as 
1t 1s of httle consequence to h1m whether the md1go planter or the zemmdar 
be the person who has a right of distraint, but if both have that right he is lia-
ble to double oppression and anxiety. . 

5. In my former communication it was observed, "that if this law was just 
and proper in regard to indigo concerns, it ought consistently to be extended to 
every 80rt of advance;" but the Governor-general in Council has seen reason to 
modify this opinion. There is undoubtedly a peculiarity in the cultivation of 
indigo rendering prompt measures necessary for •the security of that species of 
property, which are not equally so for all other products. Under these cir
cumstances, as the ryQt would be little if at all benefited by the repeal of the 
pr~vilege in. question, a.s extensive injury ~ight be entailed.on the indig.o planters 
If It were Withdrawn without the substitutiOn of some equivalent proVIsiOn, anc.I; 
as tl1e Governor-general in Council proposes to take into his consideration the 
means of saving the zemindar from suffering any pecuniary loss from the ope-

ration 
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rescmdcd. conccrl>lng lndi"o 
. 0. The Law Commissioners arc unanimous as to the inexpediency of enacting and l'ouudiug " 
a law for the more effectual suppression of affrays concerning mdigo. The Cattle. 
Governor-general in Council t!oubts not that this important subject in all its Lear. ----
ings will receive from the Law Commissioners that attentive deliberation which 
it so peculiarly demands. 

7. As to the question of a peculiar law for the registration of indigo contracts, 
t~e Goyernor;gcnera~ in Council is disposct! to think, that it would be incxpe· 
diCnt, 1f not Impracticable, (at least for any good purpose,) to compel the regis
tration of all such contracts, The subject may, in the opinion of the Governor
general in Council, be safely left over till the Commission shall arrive at that 
stage of their labours when the consit!cration of a general system of registry 

·can conveniently be taken up. • · 
8. The Governor-general in Council is further of opinion, and chiefly for the 

reasons so ably stated by the Honourable Mr. Macaulay, that it would be inexpe-
dient to fix any legal limit to the duration of indigo con· Extract from the General Department, of 9 Dec. 
tracts; and as regards this branch of the subject, he is 1839, .covering le~ter from the Doard of Cuo
disposcd to think that the indigo hlanter and the ryot to!""• Salt and Opmm, of the tgth Nov. tBaa, 
h ld b l .b • h wnh Enclosures. 

s ou. eat I erty t? enter mto sue terms a~ t ey may Letter from the Register of the Sudder Dewanny 
constder best for theu own advantage respectively. Adawlut, N. W. P. of 16 May 1834. with aG 

9. I am desired to return to you the original papers Enclosures. . 
noted in the margin, connected with the question of a Letterfrom,RefJsteruftheSudder~ewannyAdaw-
1 r h d" f I · d h h lut, N. \\.I. of 6 June 1834, w1th Enclo•urcs. 
aw •Or t e poun mg o catt ~· m or er t at t ey may LetterfromRegisteroftheSudderDewannyAdaw-

be referred to when that questiOn comes under the con· lut, L. P. of 29 August 1834, with EnclosuJ·cs. 
sidcration of the Law Commission. They can be sent Letter from RegisteroftbeSudderDewannyAdaw-
b k t · ffi h h 1 • d b lut, of 7 Nov. 1834. ac o my ~ ce W en t ey are no onger reqlllre Y Letter to the Register of the Nizamut Adawlut, 
the CommiSSion. at the Presid£ncy, dated 16 Dec. 1833. 

Council Chamber, 
28 December 1835. 

(No. 49·) 

I have &c. 
(signed) W. H. 11/acnaghten, 

Secretary to the Government of India. 

From :1. P. Grant, Esq. Officiating Secretary to the Indian· Law Commission, to 
W. H. Macnaghten, Esq. Secretary to the Government of India in the 
Legislative Department. 

Sir, 
I AM directed by the Indian Law Commissioners to request that you will 

submit to the consideration of the Right honourable the Governor-general of 
India in Council the following observations on the subjects noticed in the latter 
part of your letter to the address of Mr. Millett, dated the 28th of December 
1835. . 

2. In the sixth paragraph of that letter, after noticing the unanimous opinion 
of the Law Commissioners, that. it would be inexpedient to enact any law speci
fically for the more effectual suppression of affrays concerning mdigo, you 
conveyed an intimation of the expectation of the Government that this important 
subject in all its bearings would receive from the Commission that attentive consi
deration which it deserves. I am now directed to report that this subject has again 
been taken up by the Commissioners during the preparation of the penal code lately 
submitted to Government, and has been maturely considered. The Law Com
missioners are of opinion tha~ everything can be effected by penal laws, towards 
the suppression of affrays of the nature in question, would be effected by the 
enactment of that code; in which, besides the provision of suitable penalties for 
committing extortion, trespassing, rioting, inflicting bodily hurt, or committing 
culpable homicide, as the case may be, a ~eculiar provision. has been mad.e, with 
a view to check an unnecessary resort to VIolent measures, m cases of a d1sputed 
right of possession, even on the part of a person defending a rightful claim. 

3. The chief peculiarity in these affrays is this, that they are supposed to Le 
··originated by parties who do not appcarin them openly. The penal code would 

make such parties liable to the same punishment with those who arc opcnl.Y 
cngag·cd in committing the offence. The detection of such parties, and. tl!c1r 

585. R It 4 . COnVICtiOn, 

Legis. Cons. 
17 August 1840. 

No. 10. 

sic. orif{. 
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·Paras, 1051 to 
l oG!J. 

Le:;is. Cons. 
17 August 1840. 

No. u. 

Fines on Stray 
Callie. 

SPECif\L REPORTS OF THE 
. . 

comiction, must depend greatly on the vigilance of the P?lic~, and the existence 
of reasonable rules of evidence. The vigilance of the pohce IS of course matt.cr 
for the sole consideration of the executive government, but the Law Commis
sioners hope shortly to submit for comideration a pro~ect of a law of evidence, 
such as they consider to be best adapted for the ascertamment of truth. 

4. Whatever further prinisions of law may be necessary, in order to the more 
effectual prevention of affrays of this sort, will be considered in connexion with 
the code of criminal proced~re.. . . . 

5. With respec~ to the question of enactmg a l~w for t~e poundmg of. cattle, 
the Law CommissiOners obsene, that a part of tins quest10n has been d1sposed 
of by them, by the provisions in the penal code on the subject of trespass, by 
which the intentional driving of cattle on the property of another party would 
be a punishable .offence. The res~ of this questi~n, t~gether ·with t}le en~ire 
question of enactmg a law to prov1dE! for the reg1Strat10n of deeds, mcludmg 
indigo contracts, must, as observed by the Honourable the late Governor-general 
of India in Council, lie over until these questions shall respectively arise in due 
course, during the regular progress of the labours of the Law Commission. 

Indian Law Commissioners' Office, 
11 July 1837. 

(No. 2002.) 

I have, &c. 
(signed) J. P. Grant, 

Officiating Secretary to the Indian 
Law Commission. 

From F. J. Halliday, Esq) Secretary to the Government of Bengal, to 
J.P. Grant, Esq. Officiating Secretary to the Government of India, Judi-
cial Department. ' 

Sir, 
I All directed by the Honourable the Deputy Governor of Bengal to request 

that you will submit, for the consideration of the Supreme Government, the 
accompanying extract from the Report of the Superintendent of Police, Lower 
Provinces, for the last six months of 1838, relative to "poundage of cattle, &c. 
for "trespass," in order, if it be thought advisable, to the passing of some 
legislative enactment on the subject. 

Fort William, 
12 December 1839. 

I have, &c. 
(signed) . F. J. Halliday, · 

Secretary to the Government of Bengal. 

ExTRACT from the Report of the Superintendent of Police, Lower Provinces, for 
· the second Six Months of 1838.- . 

Para. 1051. IN all agricultural countries it has been: found nec~ssary by_ the 
cultivators of the soil to protect thelr crops from the trespass of cattle. In Eng
land, which is generally an enclosed country, a common pound is attached to 
every lordship or village, or ought to be so by law; the oversight whereof is to 
be by the constable or steward of the leet. The process of distress is entrusted 
to the tenant in possession of the field, or the owner of the crop in which the 
trespassing cattle is found damage faisant. It is described as the takin"' of a 
personal chattel out of the possession of the wrong-doer in the custody ;f tl1e 
person who is injured, to procure a satisfaction for the wrong committed. The 
process is of two kinds, for cattle for trespassing and doing damage, or for non
payment of rent. In India, where British legislation is still in its infancy, laws 
sufficiently stringent have been enacted to enable the landholders and others to 
recover by distress the rents due to them, the revenue of government depending 
in a measure on the efficiency of the law of distraint; but hitherto no law has 
been enacted to protect the agricultural interests from the dama"'e to which they 
are rendered liable by the trespass of cattle into cultivated fields generally un-
protected by fences. · ' 

1052. TIJC people, however, were not disposed to remain quiescent observers 
of the devastations committed on their crops by stray cattle; numberless affrays 
which have disgraced our police statement from the commencement of our 

government, 
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government, may be traced to this feeling 1 they took the rcmeuy into their own 
hand~, by driving away and impounding the trespassing cattle, anu Iayino- fines 
on the owners whenever they possessed the power, and in so doing they ~crcly 
assumed the inherent right which all possess, to protect themselves and property 
when the government of the country cannot or will not do it for them; when 
they met with resistance the distraint was converted into a Lloody affray, and 
the magistrates soon found it necessary in order to keep the peace to interfere; 
liCnce the universal adoption of a plan in every district in Bengal, Behar, anu 
Orissa, whereby the daro~ahs of tannahs have been authorized' to levy fines 
on the owners of trespassmg cattle, on proof of damage having been done bv 
them, • • · • 

1053. The system which has obtained is as follows: 
Whenever a person finds stray cattle gJ:azing in his fields, he drives them to 

the tannah. On their arrival the darogah takes evidence as to the amount and 
value of the damage, and if proved he levies a fine, and the cattle are not 
rcotored to their owner until the fine be paid. The fines which are levied, after 
deducting the expenses of the pounding, are sent to the magistrate, and carried 
to the account of Government. It will be ubserved that the system is entirely 
penal, and the persons who have suffered damage can only obtain compensation 
for the injury which their crops have suffered by a long, tiresome, and expen· 

(l:l.) No. II I. 
flelatJ,·e to Affrays 
cunct"rnin"' lndi..,.o 

~ 0 

and PuuuUinrr 
Cattle. ·' 

. . · sive regular suit in the Zillah Dewanny Adawlut. 
l 054. The amount of fines in different districts differ; the aver· Buffaloes and Horses • • 8 annas. 

age rate is noted in the margin. Calves and C1•lts 
1055. The checks to prevent extortion on the part of the daro- ShPep aDd G.oats 

gahs arc pronounced to be generally inefficient by the local authorities. The 
usual system, when a fine has been 1m posed, is for the darogah to send a report 
of the case to the magistrate, and at the end of the month an account current, 
which is checked by an examination of the registers kept by the sheristadar, 
the nazir, and the treasurer, compiled from the darogah's report; but all the 
magistrates unite in considering the checks on the Mofussil authorities to· be 
imperfect, if not nugatory. Mr. Battye, the joint magistrate at 1\fongyr, states, 
that no checks exist to restrain the darogahs. " The system is only sanctioned 
by the common consent of the people, and he avows himself to be quite at a loss 
to propose a remedy to prevent extortion." . Mr. Plowden, the acting magis
trate of Sylhet, writes, that " checks upon extortion. depend upon the people 
preferring complaints when they have cause; they must be imperfect at the best. 
If a darogah is dishonest enough to pocket the fines, and make no report, I am 
not aware in what manner he can be controlled." · · 

, 1056. I therefore am of opinion that the .checks ~hich have been devised to 
restrain the cupidity of the darogahs of the police are inefficient ; but that the 
checks at the Sudder stations on the magistrates'. om~ah are equal to the advan-
tages expected from them. , · · . 

1057. I am afraid we cannot expect much assistance from .the people to pre
vent the embezzlement. of the fines~· • Their object is' obtained when the person 
whose cattle damaged their corn has beert fined, and they care not what becomes 
of the amount levied, as· they receiye no share of it: •In proof of this it is stated 
by Mr. Metcalfe, the acting magistrate' of Backergunge, that no darogah has 
ever been convicted of extortion or embezzlement in this. particular part of his 
duty. • · 

1058. Opinions· differ as to the advantages of the system at present in force. 
All the authorities appear . to consider some protection from carelessness or 
enmity of cattle owners to be due to the ag-ricultural interests; common sense 
indeed shows the necessity of it, and experience has proved that whether laws 
arc mac ted or not, the people will have protection, legally if possible, but if not 
legally, by other means. 

lOGO. There can be no doubt of the ~llegality of the present system, the ille
gality of which, I must obscne, conslsts, not in the driving and pounding of 
the cattle found damage faisant, in the fields, but in the tribunal by which the 
fines are imposed. · · · 

1060. By Clause 1, Section 12, Regulation ~X. ofl817, the darogahs are pro
hibited, under pain of dismission from office, from taking cognizance of slight 
treopa<s, and by clause 3 of the said section and Regulation the darogahs are 

· pro!Jibitcd from passing sentence upon any complaint, or from imposing any 
fine. 

sss. Ss 1061. It 

- 4 -
- 2 -
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1061. It will thus be fou~d, that the map_istrates have for a series of years 
called upon the darogahs to perform acts, which by law they could not perform 
exc(•pt under penalty of dismission from office. . . 

1062. The orders of the Government ;rod of the Ntzamut Adawlut uu tins 
subject are conflicting. . 

10G3. The Governor of Bengal, on receiving a full exposition of the system 
in force, instruCted the commissioner of Bauleah to carry the produce of the 
fund to the Government account, and 1\Ir. Secretary Mangles added, " but he 
(the Governor of Bengal) is of opinion that the ~emainder, an~ any ~urth~r 
sums accruin"' on the same account, should be earned to the pub he cred1t until 
the subject ;ball have receiyed the fii?-~1 consi~eration_ of Govt;.rnmcnt.". It 
is evident that the RegulatiOn prohtbttmg th1s practice was not taken. mto 
consideration, or the honourable the Governor would never have thus sancttollctl 
the collection of an illegal cess by an unlawful tribunal, till the final deci,iuu of 
Government should be passed on a point already adjudicated, and rt'quiriug no 
decision. 

1064. The Nizamut Adawlut prohibited the system in force, in one zillah, Ly 
an order issued to the sessions judge of Tirhoot, under date the 21st Septernhcr 
1838 (No. 2,791), but took no notice of the general adoption of the system in 
all the rest of the districts. • : ' 

1065. As it is impossible to prevent the agricultural classes from puundiug 
cattle found straying and damaging their crops, it .will be necessary to concoct a 
plan whereby they can be protected from damage, and the other classes from 
extortion and undue distraint of their cattle. , 

I 066. The plan which appears to me to be the most feasible, is as follows: . 
1st. Tl1e proprietors and others in possession of land to be authorized to seize 

all stray cattle found on tlleir lands grazing, or doing any other kind of damage, 
and to drive them to the nearest pound. · · · 

2d. Every darogah of a thannah, every'· ameen nominated under Act I. of 
J 839, or by the judge of a district, to distrain property, and every pcrgunnah 
carjee to keep a pound for the reception of stray cattle Lrought to the pound, 
who, in addition to being repaid· the expenses of feeding, &c. the cattle, shall 
receive half the fines to be levied on the owners of tlJC sail[ cattle. 

3d. They .shall not release any cattle without o;d~rs from the Dewanny Adaw-
lut or. moonstffs, under a heavy penalty. · . 

4th. A table of the fine.~ authorized to be levied to be prepared for their guidance. 
. . . 
1067. Summary suits on. plain paper to be brought against the owners, if 

. known, of impounded cattle by th~ impounders before the moonsiffs, . who, after 
due inquiry, shall adjudge the ,. ayment of half of the specified fines to the 
pound-keepers, and the other. l?al to Government, and. shall a wan! dam::wcs for 
the inj?ry committed by th.e impounded cattle to the inj~1ted party. Wl~cre no 
owner IS to be found, the. cattle, as. hitherto, to be. sent to the man·istratc of the 
district to be ?isposed ofin't!i!} usual manner. • .. ~· . . • ' ' , 

0 

1068. It w1ll not ~e expected in this place that- il.fl the pre~autions necessary 
to make the plan avaJlable'should be set forth. It lS enough 1fthe explanation 
be found sufficiently explicit to enable the Legislature to prepare an Act fur the 
purpose. 
84,~87 s. 9 ~069. The accounts o.f the li.~es deposited. in the Mofussil trca-
35.sGG 10 - h b p r k Th h . ---- s~r1e~ ave ee~ very 1m~er1ect y .ept up.· ey ave m some 
48,720 11 9 dtstncts been mixed up w1th other 1tems of collections. I have 

-----.-. annexed in the margin the receipts, expenditure, and balance for 
the 32 d1stncts, from the commencement of 1836 to the end of 1838. An 
abstract. account ~urrent of fines levied on stray· cattle will be found in the 
Append1x, mark.ea (I.) . . · · 

(A true extract.) 

(signed) I? •. J. Halliday, 
Secretary to the Government of Bengal. 
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MINUTE by the Honourable A. Amos, Esq. dated 21st July 18~0. 
Ltot-1'. Cl·l·:-

17 .c\u:..,:u~t 1 D+c.. 
~u. I:_',. 

TnE papers have been detained for several months in consequence of matters Distrai"'"o Cattle. 
more immediately urgent intervening. 

It was thought in Council that the grievance was very general and very great, 
and that a remedy should be attempted, though we did not see very clearly what 
practical remedy could be conveniently adop~ed. 

On a subject so peculiarly relating to the occurrences and the administration 
of justice in the Mofussil, I can do no more than put the matter in train. Should 
it be thought advisable to pass an' Act upon this subject, the draft can be mo
difil·d to express the principle that may be approved of in Council, and the 
minut(;l' details may be best prepared after receipt of suggestions consequent on 
tl1 e pu blishcd draft. · 

(signed) A. Amos. 

AN ACT for authori~ing an~ regulating the Distraining of Animals unlawfully 
· · domg Damage to Property. . 
' 

1. IT is hereby enacted, that it shall be lawful for any person in the occupation 
of land, upon which animals of any description shall ~unlawfully doing damage, 
to distrain such animals, or any of them. . 

Legis, Cons. 
17 August t8fO. 

No. 14. 

Enclosure. 

2. And it is hereby enacted, that every person making such distress as afore- Sec.u, Reg. XVI!. 
said may, in the first instance, keep the animals distrained upon the premises in of 17!J9· 
cl1argc of ariy person he may think ,proper,' or drive or convey them with due 
care to a proper place, as near as possible to the place where they were dis-
trained, within the limits of the ~arne pergunnah. · 

3. And it is hereby enacted,· that distr!liners shall not work any animals dis-· sec.14 Reg. xvrr. 
trained; they shall, m the first instance, proviqe them·with necessary food. of 179:i. 

4. And it is hereby enacted, that it shall be the duty of every person so dis
training as aforesaid, after securing the distress, forthwith to make a complaint, 
containing statement of the circumstances of the distress, to a moonsilfwithin the 
same pergunnah. ' · 

' ' . . 
5. And it is }Jer~by enacted, that any such moonsilf Teceiving such complaint 

shall forthwith use Ius best endeavours to s1,1mmon· before 'himself the owner of 
the animals dis trained, a~d shall give charge of- the. animals to a darogah; and 
such moonsi_lf may at his discretion order.any of the· animals to be sold, in order 
to defray the expenses of sustenance, before a qecision can be pronounced . 

• 
G. And it is hereby enacted, that after taking due means to summon the parties 

interested, the moonsilf shall.make a summary decision upon the complaint; and 
if the animals distrained shall be proved to have unlawfully committed damage 
to the property of the complainant, the moonsilf shall ascertain the amount of 
such damage, and of all cost reasonably incurred in making the distress aud 
preferring the complaint, and of all charges incident t~ the distress, and shall 
make an order for the payment thereof, and shall detam the cattle distrainee! 
until such time as the same is paid;. and if tlw same be not paid within a rea
sonable time, he shall order so many of the cattle to be sold as shall be necessan· 
for compensating the .complaiuant and defraying all charges incident to tl1e 
distress. 

7. And it is hereby enacted, that any· such moonsilf as aforesaid may award 
damages and costs to the owner of the animals distrained, in case of the distres' 
being illegal, of the animals distrained not being duly fed or taken care of by 
the complainnnt, or i~1 case of any unnecessary delay of the complainant in pre
ferring his complaint. 

SS2 8. 1\nd 
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Hd•ti•·e '" .\ffrap 8. Antl it is hereby enacted, that ariy p~rson un aw u y !a _mg away any 
ronrcrnir.l' Indigo animals that have been distrained as aforesatd shall, on eonV!ctwn before any 
~~~t:;~unJing mao-istrate be liable to be imprisoned with hard labour for any term not cxceetl-

in<T0three I~ontl1s and the ammals rescued shall, by order of any magistrate, be 
re~tored to the p~rsons legally authorized to take charge of the same. 

Legis. Cons. 
17 August 1840. 

No. 15. 

·Le;;U;lath·e Dep. 

9. And it is he~cby enacted, tha.t all pro~eedi~gs rcspe.cting such distresses 
as aforesaid shall be final, except m cases m whtcl~ th~ r1ght to the oc~u.l~ancy 
of property is in dispute, in which case an appeal ~·Ill he fro~ the decisiOn of 
the moonsiff, as provided by the R.egulations; p~ovided that, m any .case of any 
such appeal, a deposit be. ma~e with the moonsiff by the appellant, 1f h~ be the 
person whose beasts are.distl"ll!ned, of a sum ?f money e?.ual to that winch the 
moonsiff shall have adnsed h1m to pay; prov1ded that, m order to defray such 
deposit, the moonsiff shall, if requested by the appellant, sell so. many of the 
animal~ distrained as shall be necessary to raise the same. 

10. And it is hereby e~acted, that any clarogalJ or other officer recci,·ing any 
money from any distrainer, or from any person whose property is distraincd, 
under colour of liability, or for favour in relation to such distress, shall be liable, 
before any magistrate, to forfeit three times of the amount, and to be imprisoned 
with hard labour for the space of six calendar months. 

11. And it is hereby enacted, that every moon~iff shall come at least in every 
month, and oftener, if required, furnish a circumstantial report of all his pro-
ceedings in cases of distress authorized by this Act to .. . ' , of • 

(No. 361.) • 

.. From~ F."J. ·Hallidiiy~-·Esq. Junwr.secretarJ" to Government of lzlala,-to .... 
F. J. Halliday, Esq. Secretary to the Government of Bengal. 

Sir, 
. I j . / ' ';. , i .,. , I I r ..!. , 'I I ~ .l ~ 

I AM directed to acknowledge the-receipfof your letter (No. 2002).dated the 
12th ~ecembe.r 1839, submitting extiactfr~m the, repo,rt of the superinte~dent 
of pohce, relative to poundage of cattle for trespass~ •' t - · · · ' 

• l I ( • ,. 

2. The Governor-general in Council haS considerable doubts upon the pro
priety oflegislating on this subject .in the manner desired by the late superin
tendent of police. Assuredly the evil complained of deserves careful considera
tion; but, on the other_ hllnd,. it seems very difficult, under the circumstances 
and habits of. the Indian agricultural community,~~ fran:'e an. effective law which 
shall not be bable to very great abuse and perversiOn; and be likely, iu the long 
run, to produce more e'11 tl~an.it was intende:d t?,pre.vent:;; • · 

3. Perhaps the Right honourable the Governor of Bengal might with ad vantage 
consult the present superintendent of police, and 'bbtainfrom hlmand from the most 
intelligent and experienced of his subordinates distinct. o'pinions as to the extent 
of the evil and the kind 'of remedy required. It would be desirable to ascertain 
if possible, the ideas of the people themselves upon this subject, so far as it i~ 
possi.Lle to as~ertain them; and, in !he meimtimc. his Lordship in Council will 
mqu.tre w~at IS the law or practice m respect to ~attle trespasses in the other 
presJdencJes. . . . ' . - . 

l.have, &c. 

(signed) · F. J. Halliday, , 
Junior Secretary to the Government of India . . ' 

Council Chamber, 17 August 1840. 
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(No. 262.) 

From F. J. Halliday, Esq. Junior Secretary to the Government of India, 

(No. 263.) 

To L. R. Reid, Esq. Chief Secretary 
to the Government of Bombay. . . 

Sir, 
I AM, &c. 

Honourable the Governor in Council. 

• 
Bombay .. 

I have, &c. 

To H. Chamier, Esq. Chief Secretary 
to the Government of FortSt. George, 
dated 17th August 1840. 

Sir, 
' I All directed to transmit to you, for 

submission to the Right honourable 
the Go'l'ernor in Council, the accom
panying copy of a correspondence, noted 
in the margin •, on the subject of enact
ing a law for the prevention of trespass 
of cattle, and to request that his Lord
ship in Council will favour the Go

. vemor-general in Council with infor-
mation as to what is the law or practice 

. in respect . to cattle trespasses in the 
· Presidency of Fort St. George. 

· I have, &c. 
(signed) F. J. Halliday, 

Junior Secretary to the Government 
of India.' 

' l • J ' l ... 

-(B.) No. IV.-
. . 

• ' . I • ' I 

ON THE SUBJECT 'OF TRANSPORTATION FOR LIMITED .. . . ~ 
TERMS. 

' I ' 

' . ' . . - . . 
·(No. 1435 of 184o.-Judicial D~partmcnt.) . 

. . 
From, W. R .. Morris, Esq. f:?ecretary to Government of. Bombay, to F. J. Halli
. day, Esq. Secretary to the .Government of .~ndhi, in the Legislative Depart-

ment. . .. • · =. • • · . '. # ·\ • • • ~ 
.. , ' ~..... • t 

Sir, . .. , 
. I AM directed to transmit to you the accompanying extracts para. 13th of a 
'letter from the 'register' of ihe Sudder Foujdarry Adawlut, dated the 1oth of 
August last, No. 1396, and paras. 30th to 32d of its enclosure, from the Judicial 
Commissioner for the southern·Mahratta country, suggesting that an Act may 
be passed providing that the punishment of transportation shall always be for an 
1m limited period ; and as the proposed new criminal code admits of no limited 
transportation, to convey the request of the Honourable the Governor in Council, 
that the subject may, if the Right h<?nourable the Governor-general of India in 
Cou'nci.l see no. obJection, be referred for the consideration of the Indian Law 
Commission . • 

Bombay Castle, 
4June 1840. 

I have, &c. 
(signed) W. R. Morris, 

Secretary to Government. 

• Letter from Secretary Government of Bengal, of 1~ December 183g, with Enclosure. 
Letter to Secretary Government of Bengal, of 17 August 18+o-H. H. C. 

585. s s 3 

Legis. Cons. 
17 Au~ust t84o. 

:No. 16. 

(D.) No. IV. 
On the Subject of 
Transportation for 
Limited Terms. 

Legis. Cons. 
29 June 1840. 

No. 1G. 
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• 
Legis. Cons. 

29 June 1lJ4o. 
ExTRACT Para. 13, of a Letter from the Registrar of the Slllldcr Adawlut, dated 

18th August 1839, No. 1390. 
No. 17. 

Enclosure. Para. 13. In respect to the remarks of Mr. Greenhill in ~ara. 32, the. judge~ 
would suo-gest that an Act be· immediately passed, makmg the pum:•hment 
transportation for life only. · 

ExTRACT Paras. 30 to 32, from the Judicial Commissioners' Report. 

Tne elfect of the puni;hment of transportation Para. 30. I fear I have already trespassed too much 
for life lih!y to be wcaken~d h,r the frequency of on the time and attention of the Judges, and I shall only 
transportatiOn for short penods mtroduced. take leave to mention one more subject that has l'li• 

gaged my consideration; it is one of some .importance to. the cffic!cncy of o~r 
criminal judicature, and can only be remed1ed by the leg~slature, 1f remedy 1t 

require. 

Continued. Our Para. 31. Our laws, wisely, I think, admit of no transportation but for life; 
laws on the subject and it must often have proved a satisfaction. to the Judges, as it has done to 
-their effect. myself, to have been able to com?Jute ~ sentence of death to ~a~ ~f transporta-

l tion, with the knowledge that wh1lst a hfe was spare.d, and the mdiVJdnal dO?mcd 
to no desperate existence, the effect on others was little short of that occas10ncd 
by deprivation of life itself; when that fortunate effect is lost, executions mu-t 
either become much more frequent, or some other equally efficacious exa111pll' 
must be resorted to. Her Majesty's Courts are not bound by any such law; 
they banish natives for short periods; and it has long been a sub),ect of wouclcr 
to me that our sentences of transportation over the " black waters ' to some l'lacc 
as yet undefined in their imaginations, but to utter desolation they think, have 
not already l~st the charm. lt can only be accounted for b,r the smallness of 
the number so sentenced by those courts. and to the slowncE;; 111th which informa
tion spreads throughout the lowest classes of this country. Now, Lowe,·cr, tlmt 
the military courts add largely to the number . of return convicts, the truth will 

Continued. New 
Code on the sub-, 

ject. 

Le~;is. Cons. 
29 June 1840. 

No. 18, 

Judicial Dcp. 

· at last be discovered, and much of the effect los&; indeed, I have heard it stat eel 
that it is already so to some extent. 

32. The draft of the. new code allows of no limited transportation : and I 
\vould beg to submit, for th~.considerotion of the judges, whether tlJC subject 
should not be brought to th~ notic~ of qoye~ent f~r immediate legislation. 

· . (T~~e extract.) 

• (siqned)-

• • ' .. 
•' , . . ' . 

• 

w. R. Morrif, . 
Secretary io Government. 

• 

• 

(No. 105.) • 

From,F. J. Halliday. Esq: Junior Secretary to th~: Govc~ment of India, to 
J. C. C. Sutherland, Esq. Secretary Indian Law Commission. 

Sir, 

I Al[ directed by the Right honourable the Governor-general in Council to 
transmit to you, for the information and consideration of the Law CommisRioncrs, 
t~e accompanying copies of a letter, No. 1453, dated the:4thinstant, and of its 

. enclosure, from the Secretary ~o ~he Government .of Bombay, .on the subject (Jf a 
proposal to pass an Act proVJdmg that the pumshment of transportatiou ~hall 
always be for an unlimited period. 

Council Chamber,' 
20 June 1840. 

I have, &c. 

(signed) F. J. Halliday, 
Junior Secretary to the Government of India. 
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(No. 27.) 

From J. C. C. Sutherland, Esq. Secretary to the Indian Law Commission, to 
F. J. Halliday, Esq. Junior Secretary to the Government of India, Legislative 
Department. 

Sir, . 
Bv direction of the Law Commissioners, I have the honour to acknowledge the 

receipt of your letter of the 29th June, to which is annexed copy of a letter from 
the Secretary to the Bombay Government, and its enclosures. 

2. The Budder Adawlut at Bombay proposed to the Government at that pre
sidcnc;r that an Act be immediately passed, providing that the penalty of trans
portatiOn shall be always for an unlimited period; and the Government, in brin~
ing up the subject before the Supreme Government, notices that the draft 
criminal code submitted by the Law Commission nowhere admits of limited 
transportation,- and proposes that the notice be referred to the Law Commission 
for consideration. 

!l· I am directed, in reply, to refer to note A, (page 2,) appended to the draft 
penal code, which explains the motives which influenced the Law Commissioners 
m abstaining from proposing limited transportation as a penalty in any instance. 
The Law Commissioners adhere to the opinion therein expressed. They are not 
quite sure from your letter whether Government wish that they should express 
an opinion upon the propriety of immediately legislating in the manner pro· 
po;cd by the Bombay Government, but they desire me to remark that they see 
no objection to such a proceeding. 

I have, &c. 
Indian Law Commissioners' Office, 

14 August 1840. 
(signed) J. C. Sutherland, 

Secretary. 

The foregoing letter requires no order. 

• 
-(B.) No. V .. -

. . 
MADRAS JUDIClAL SYSTEM. 

• ' . 
.. 

(No. 28.) 

From A. Amos, C. II. Cameron, F. l!Bllett, :D. Eliott, H. Borradaile, Esqrs. 
Members of the Indian. Law Com!flission, to the Right Honourable the 
Earl of Auckland? a. c. B. Governor•gen~ra,l 'Of India in Council. 

. 'Y ~ have now'· the h?nour to report upon the proposed changes in the Madras 
J udicJ~l system, to w luch our attention was called by Mr. Officiating Secretary 
Grants letter, dated 3d June 1839, with reference to a despatch from the 
lwnourable Court of Directors to the government of Fort St. George, under 
d:1te the' 5th January 1838. · 

2. In this despatch the honourable Court of Directors made the following 
remarks: · 

"It is apparent from the -correspondence here referred to, that it would be 
dc:-irablc to abolish the· provincial ·courts, appeal and circuit, under your 
prc:-iJcncy as well as in Bengal; their abolition has accordingly been deter-' 
minc1l upon for the last_ seven years, but successive obstacles have arisen to pre
vent that resolution from being carried into effect. The subject being under 
reference to the Governor-general in Ct;mncil, we trust that without further delay 
s~ch reform of that portion of your judicial establishments as may be requisite 
Will now be adopted." · . · . 

3. Upon receiving this despatch, the Governor in Council communicated the 
remarks of the honourable Court to the Government of India, requesting 

585. s s 4 attention 

Legis. Cons. 
29 June 1 840. 

No. 10. 

(B.) No. V • 
1\'ladras Judicial 

System . 

No. 37· 

Legis. Cons. 
5 Oct. 1840. 
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r,.,,.. the Chief attention to the hope expressed by the Court, that no further deiar would 
SmoL"Y to Go- be allowed to occur in the reform of this portion of the judicial establishments 
Hnanent, Fort St. of Fort St. Geor!!e. 
Gcor~e. 30 Oct. ...., 
I SJS. 
Frn:n Mr. Official- -t. The President in Council directed the letter from the government of Fort 
in~ Secretary St. Georcre and the extract from the honourable Court's despatch, which accom-
Grant, 3June 1839. panied it~ ~o be communicated to us with the following observation:~: 

From Secre~ to 
Law CommissiOn, 
3Cl 1\Iay 1837. 

(In original.) 

"When the honourable Court wrote that despatch they had not been made ac
quainted with the sentiments of the Law Commissioners, ~onveycd in their offi
ciating secretary's letter of the 30th May 1837. T~ose sentiment~ w~r~ opposed to 
the introduction at that moment of such a change m the 1\ladras JUdicial system as 
would be involved in the abolition of the provincial courts, and the appc;>intment 
of Commissioners, before the Law Commission might be able to report which 
system of judicial administration they; might recommend ~o be fi.naUy sett!ed for, 
the provinces under the Madras government. The President In Council docs 
not not therefore propose to introduce the change that had . ~een .under contem
plation, or any change of like extent, until the.Law: Commission may 1-eport that. 
the objections they. have noticed are, in their opiw. 'on, removed by the progress 
made in their labours. With reference. to the sentiments of the honourable 
Court, as expressed in the extract above alluded to, and to the importance of t~e . 
question, the President in Council recommends this ~ubject to the.early attention. 
of the Law Commission." ... 

5." Whim· tlie Law Commi5sion had this subjedt before under consideraiion,' 
the members of it were strongly inclip.ed to· the opinion, that the abolition of 
the provincial courts would be advisable ultimately, but they thought "itwould 
be better on the whole'to make no alteration in the existing jurisdictionswhile 
the future system was still to be formed; in other words, not to begin to make 
a change till it is determined what the change .shall be." · , . . · · . ' 

0 
' I /!I o 

6. We have since had the subject of the judicial establishments more particu
larly under consideration, and have deliberated upon the principles which should 
be observed in reforming the system of' judicature, and we no longer see reason 
to hesitate in recommending the immediate abolition of the provincial courti; 
under the Madras presidency. · · ', · : · , . · .. 

7. This measure',' according t~ our p~esent ,vie~s •. will be necessary at all 
events, as a preliminary step to. the introduction 'of the plan which we have in I 
contemplation, and w~ do not perceive any ground to apprehend" inconvenience 
or embarrassmeLt with reference to future measures, from carrying it into effect: 
at once, under the provisions· foi:. the performance of the present functions of' 
those courts which we shall propose.·. The evil of the present. system, for which 
a remedy is urgently required, is the delay of justice in the cases,· civil and 
criminal, especially the latter, whicll fall within the jurisdiction of the provincial 
courts. In t~~ proceedings o~ the Foujdarry Ailawhit,' urider date the 2:.id Sep
tember 1834,. 1t was shown on an average of the three years 1831, 1832, 1833, · 
that in the cases committed for trial before the courts of circuit; the inten·al 
between the apprehension and trial of the prisoners was 133 days, and that jn the 
case~ tried by those courts, !J-nd r~fer~ed for the sentence of the F'oujdary Adawlut; · 
the mtcrval between apprehensiOn and sentence averaged 266. days .. A letter' 
from the regist~r of the Foujdary Adawlut, dated Ist .May of this year, herewith 
submitted, shows that the average interval between' apprehension and trial in 
the cases referred from 1833 !<? 1839 was 164 days, and between apprehension' 
and sentence 274. The average interval between apprehension and trial, durino
the last three years of this period, was 137 days, and so long as "the ,.aoh ar~ 
delivered only once in six months," say the jtidf"es of the Foujdary Ada~lut "it 
cannot be reduced much." "' ' 

8. In the proceedings of the Sudder Adawlut; under date the 28th June 1834 
it was stated, with regard to the provincial courts of appeal in the centre and 
northern divisions, that "the extreme delay which now occurs in the disposal of 
th~ cases before them, amounts in effect to a denial of justice. Not only are the 
smtors before thes.e courts thus inju.red, but tl~e delay in one division materially 
affects the rebrulanty of the procecdu1gs of the Court of Sudder Adawlut." 

9. On 
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· · o. On reference to the latest returns that we have '"'umber of 0 · · 1 s 'ts d A 1 . d' 
b " h • h f h fil f 1 " ngmn Ul nn ppea s o~pen mg c1ore us, s owmg t e state o t e cs o t 1ese courts on 1 January 1s33 : 
the 1st of January 1839, we find that the number of Centre Division' 
causes depending in each of them was not much less Northern Division • 

103 
105 

than at the time to which the above remarks referred. 
Of 103 cases on the. file of the provincial court, centre Number of original Suits and Appeals depeuding 

1 January 1S34: 
division, 57 were of more than one year's standing, 

Centre Division 
Northern Division • 

24 above two years, seven above four years, and three 
above six years ; of 1 0 5 on the file of the provincial 
court, northern division, 63 were abo'l"e one ·year, 30 above two years, 16 above 
four years, four above six years, and two above 1 o years. 

10. It appears to be generally admitted, that this great evil cannot be effectually 
corrected without a change of system, involving the abolition of the provincial 
courts, but there is· some difference·of opinion as to the arrangements which 
should be made in consequence. , 

·u. We are of opinion that, under existing circumstances, it is advisable to 
make no change but what is necessary to correct the evil complained of; and we 
think that a change in the, machinery of the system, ,with some subsidiary 
arrangements, will· be sufficient for this object. 'Ve adhere to the opinion 
expressed in the 16th paragraph of our secretary's letter, dated the 30th May 
1837, that it is not expedient at present to abolish all reference to the Maho
medan law in the administration of criminal justice. The particular measure 
which was then recommended has been carried into effect by Act I. of 1840*, 
and we think it proper to leave 'the criminal law as it now stands, until Govern
ment shall come to a determination upon the penal code which has been sub
mitted for their consideration. We are still of opinion also, that the proposed 
appointment of commissioners of revenue and circuit in the provinces, "who, 
besides discharging the duties of the supervision and control now vested in thP. 
circuit judges and collective circuit courts, should be commissioners under Regu
lation VII. t of 1822, and l1ear appeals from collectors, under Regulation IX. t 
of 1822", is not expedient. · ~t may be advisable, in framing a general scheme, to 
:provide specially for the supervision and control of functionaries employed in 
·the administration of civil and criminal justice and police in the provinces; but 
the fittest arrangement for this purpose cannot be determined until the scheme 
of administr.ation has been digested and ·settled in rletail. · With respect to tl1e 
powers of supervision and control now vested in the circuit courts, it appears to 
us that they may for the most part be transferred to the. local officers, who, on tl1e 
plan we are about to propose,, will be charged with the judicial functions of those 

. courts; and we see no reason why they should not be exercised by them with at 
least equal effect, and probably with greater, from the control being immediate 
·and continual, while it will still be vested in the same person or persons, of the 
·same or nearly the same standing in the service,. as at present . 

. 12. The plan of administration, which appears to us to be best calculated to 
effect the immediate object, and which will be at the same time most consistent 
with the.general scheme that we have in contemplation, is to transfer the judicial 

·functions of the provincial courts of appeal and circuit to zillah judges, to 'be 
styled civil and sessions judges, appointing one to each district in which the 
administration of the revenue and police is under one and the same head; and 
. to establish at the judge's station in each district another civil and criminal 
court under an assistant judge, or a principal sudder ameen, at the discretion of 
the Governor in Council, with the jurisdiction and powers specified in Regula
tions I. and II., and Regulations VII. and VIII., 1827, as the case may be, 
·subject to certain exceptions which we shall suggest in the sequel, continuing 
such of the detached auxiliary courts now existing as may be found necessa1·y . 

. J3 .. We propose that the session judge, assisted by a Mahomedan law officer, 
shall sit from time to time, as there may be occasion, to try all cases now 
cognizable by the cou~t of circuit, which shall be committed to him by the 

assistant 

• This Act, which dispenses with a futwa from the law officers of the }'oujdarry Adawlut, has 
. operated to tliminish the delay in that court very much. Before it was passed, the average delay in 

<li•posing of trials after the record was received was 27 dnfS; it has since been diminished to 11 days. 
t For inqui•·y iuto the conduct of·public officers. 
:1: In cases of malversation in rev•nue affairs. 

sss. T 1 
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assistant judge or principal sudder ameen at the h~~d station, ~r the as~istant 
judge or principal sudder ameen of the detachcd.auxlhaiJ: court, 1f there 1~ one, 
and that he shall proceed immediately in the trml and d~sposal of them, m the 
same manner as the judges of circuit now proceed, rcferrmg for the final orders 
·of the Foujdary Adawlut all cases which arc now referable to tha~ court by. the 
courts of circuit, and making the same reports and statements of lus procecdmgs 
as are made by the courts of circuit. . . . 

14. By this arrangement the interval between the apprclJCnSIOn llfld tr1al of n 
prisoner will be a,t once reduced to an aver~ge p~obably not cxcecd.mg one-fifth 

Average of the last of the time to which it now extends: . :rhe tr1al wtll be held under ctrcums~ances 
3 years, 137 days; infinitely more favourable to the ebctting of truth whe';l the facts arc fresh t.n the 
ith, say, 2 7 days. recollection of the witnesses, and there has not been time for the preparation of 

a false defence and of false testimony to support it, and a great relief will be 
afforded to pr~secutors and wit~essc~ in b~ing saved from ~he seriou~ inconve
nience they are now sqbject to 10, bemg obhged to lea~e thctr own busmess. and 
to travel to a distance from the1r homes a second hme to attend the court of 
circuit for an indefinite period. 

15. We propose that the assistant judges and principal sudder amecns shall 
have exactly the same powers and duties in the criminal department, as the 
same officers have now under Regulations II. and VIII. of1827 respcctivcl>· in the 
districts where there are no zillah courts. In the discharge of those duucs they 
will be assisted by the sudder ameens attached to their courts. 

16. But_ as principal sudder ameens under the existing law arc not compe
tent' to exercise criminal jurisdiction in respect of Europeans and Americans, it 
will be necessary to provide, where they are appointed, that the scl!Sion judge shall 
take up any cases sent by the magistrate under Act XXXIV. of 1837, in which 
such persons are charged with crimes or misdemeanors, dealing with such of 
them as may require it in his capacity of sessions judge, without the formality 
of a commitment, and in respect to the others, performing the functions of an 
assistant judge. · . 

17. We propose that the new assistant judges and principal sudder amccns 
re::pectively, shal.l have charge of the gaols at the head stations, which will be the 
zillah gaols, where of course all convicts under sentence by the sessions judges 
and Foujdary Adawlut will be confined, and generally all prisoners, civil• as 

. well as criminal, who are now committed to the zillah gaols ; and to the session 
instead of the circui~ judges will devolve the duty of visiting them, which 
duty they should be required to perform at least once a month.· They will 
be the proper officers also to visit state prisoners confined under Re~latlon II. 
of 1819. · · 

0 

18. The assistant judges and principal sudder ameens, whether at the head 
station or detached, should submit m~mthly to the sessions judge the same calen
dars and statements 'as are now submitted by the several criminal courts to the 
j~dg~ ~f circ~it, that offi~cr being empowered to I!roceed upon them, as the 
c1rcmt JUdge JS now authonzed. to proceed. The scss1on judge should also have 
the power vested ii!- the collective court of circuit by Section 24, Regulation X. of 
I ~16! to .enable h1m ~o.call f~r the proceeding~ of any. of the said subordinate 
cnmmal Judgcs on pet1t10ns bemg presented to him relative to their proceedings, 
and to pass such orders thereupon as may be proper. . 

1~. The ses~ion. ju~ge should be authorized to. ~xercise the same powers as 
th~ Judge on Circuit Wlth respect to c~ses of requis1t10n of security under Ren-u
latiOns II. ~f 1822 and VI. of 18~7, excepting cases which have been dealt ~th 
b.Y the magistrates. In such cases his duty should be -confined to receiving peti· 
t10ns under C. 2, Sec. 5, and C. 2, Sec. 8, Regulation VI. of 1827, and forwardin,.,. 
~hem to the Foujdary Adawlut, with which court should rest the power of pas:: 
mg ord~rs. In the cases described in C. 4, Sec. 8, of the same Hegulation the 
proceedmgs should also be forwarded by the session judge to the Foujdary Adaw-
lut for orders. · 

20. We are not prepared at present to recommend that the session judges 
~hould be e':lpowered to ex~rcise any authority over the magistrates, or any 
mterference m matters of police, except to point out to the magistrates instances 

of 

0 Tl1is will supersede Sec. 14, Reg. VII. of 182;, which prohibits collectors sending persons for 
confinement to the native judge, now principal sudder ameen. 
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of misconduct or neglect on the part of police officers which shall come to their 
knowledge in the course of their investigations, or shall be reported to them by 
the assistant judge or principal sudder ameen, and in aggravated cases to teport 
the same to the Foujdary Adawlut, for their consideration and orders. 

21. The session judge should also be at liberty to bring to the notice of the 
Foujdary Adawlut any neglect .of the magistrate to comply with requisitions 
made to him as necessary to the conduct of any pending trial, or any dilatori
ness or other default on the part of the officer under his authority, by which the 
trial may have been obstructed, by remarks in the ordinary statements rendered 
to that court of cases disposed of by them, or in the reports of referred trials or by 
special report. And it seems to be advisable that these judges should be required 
to make reports half-yearly or yearly of the observations that have occurred 
to them in the course of their proceedings upon the working of the whole system 
for the administration of criminal justice, including the conduct of the police so 
far as it has come within their view in the cases they have examined, and the 
conduct of the criminal courts under thelfl, also upon the management of the 
gaols and the treatment and employment of the prisoners. 

22. The magistrate should submit monthly to the Foujdary Adawlut the same 
calendars, &c. as they now submit to the judge of circuit at the period of the· 
sessions, and they. should be required to receive and submit to the Foujdary 
Adawlut any petitions which may be presented to them against their proceed
ings in any of the cases therein recorded. It would be inconvenient to transmit 
the original proceedings with the calendars, and it should therefore be left to 
the Foujdary Adawlut to call for them when required. 

23. It is to be remembered that the ordinary jurisdiction of the magistrate 
under the presidency of Fort St. George is confined to petty offences, such as 
abusive language, calumny, inconsiderable assaults, and affrays, and petty thefts, 
not attended with any aggr~vating circumstances, their power of punishment 
being limited, with respect to the former class of offences, to imprisonment for 15 
days, and a fine not exceeding 50 rupees, (except when the oftenderis a zemin
dar, or other superior landholder, in which case a fine not exceeding 200 rupees,) 
and with respect to the latter; to corporal punishment, not exceeding 18 rattans, 
now commuted to 90 lashes with a cat of nine tails, or imprisonment for' a term 
not longer than one month •. ~ · 
' 24. The civil jurisdiction of the provincial court being transferred to the 
civil judges of zillahS, they will receive and try all original suits arising within 
the zillahs now cognizable by those courts, and. regular and summary appeals 
from the assistant judges, and principal sudder ameens, under the same rules of 
procedure as are now observed by the provincial courts, and subject to the same 
appeal to the Sudder Adawlut. They should. also receive and try appeals in 
suits tried originally by assistant judges ·and principal sudder ameens, for an 
amount not exceeding 1,000 rupees, in which appeals now lie to the zillah 

judge. Th · " I' h . 'I ' d f d f . . d 25. e time .or appea mg to t e ClVl JU ge rom ecrees o assistant JU ges 
or principal sudder ameens, we think may properly be confined to 30 days, the 
time now allowed for appeals to zillah judges from the decrees of registers, mstead 
of three months, the time aliowed for appeals from zillah judges to the provin
cial court. 

26. Of the jurisdiction now belonging to the zillah judge, we would also 
reserve to the civil judge the cognizance of appeals from the decrees of the 
sudder ameens and district moonsiffs of the zillah. We think that all such 
appeals should be filed in his court. We believe that in most of the zillahs the' 
judges will be able to decide all or a very large part of those appeals, and we 
are satisfied that they cannot 'be employed, more advantageously. Where the 
criminal business is so heavy as to prevent this, the judge should still make a 
point of examining the proceedings of each of the sudder ameens and district 
moonsiffs by trying appeals from them from time to time, at no distant interval. 

The 

• This is the ordinary jurisdiction of the magistrate under the Presidency of Fort St. George; 
but, by the Post Office Act, XVII. of 1837, very much larger powei'S are given to magistrates gene
rally under all the Presidencies. Where the Customs are rented, magistrates, by Regulation V. of 
1821, may sentence to impdsonment with labour fur three months, on a second conviction, for 
defrauding the Customs; and by Regulation II. of 1822, may sentence a person convicted of having 
·counterfeit coin in possession to fine, and imprisonment for six months, if the fine io not paid. 
5~· TT2 
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:lladms ,ludici3l The appeals from sudder ameens and district moonsiffs which he cannot try 

SyHem. himself, he should be authorized to refer to the assistant judge, or principal 
sudder ameen, at his discretion. We think that the civil jurisdiction of the 

l:id~ Sect. 16, Reg. sudder ameens should be confined to original suits, referred to them by the 
'· 

1831
• Bengal assistant jud"'es or principal sudder ameens. 

Code. 27. From the decisions of the civil judges on appeals from sudder ameens and 
district moonsiffs, a special appeal will lie to the Sudder Adawlut, and we would 
recommend that the same course be prescribed with respect to the decisions of 
the assistant judges and principal sudder ameens on appeals from the same 
functionaries. . , . 

28. We takt this occasion to say generally that we are inclined to the opinion, 
that all special appeals involving, as they must always do, points of law or usage, 
should be heard and decided by the highest court. · · 

• 29. 'Ve arc of opinion, with reference to Sect. 8, Regulation VI. of 1816, and 
Sect. 13, Regulation VIII. of 1816, by which district moonsiffs and suddcr 
ameens are liable to action in the civil courts, and to prosecution criminally, for 
certain misconduct in office, that the'civil actions shou\d be instituted only in· the 
court of the civil judge, and that upon criminal prosecutions they should be tried 
by the sessions judge. . · . . . 

30. It will be necessary to provide that where a principal· sudder ameen 
is appointed,· the civil judge shall exercise jurisdiction in those cases which 

c. z, s .. ~ & 7, 8, are specially excepted from the cognizance of principal sudder ameens by the 
Reg. VII. 18~7. existing law, viz. In cases in which a European officer of government is a party, 

or in which an appeal is made from the decision of a European officer of govern
ment. 

31. We propose that the assistant judges and principal sudder ameens, holding 
their courts at the head station, shall respectively have civil jurisdictio~; and 
authority agreeably to the provisions of Regulations I. and VII. of 1827, and the 
other Regulations applicable to the existing courts under the same officers, sub
ject to the provision proposed above, by which they will be precluded from 
receiving directly appeals from·sudder ameens and district moonsiffs. · 

32. With respect to detached auxiliary courts, having jurisdiction over talooks 
remote from the station of. the civil judge, we think it should be left to the discre
tion of the Sudder Adawlut to determine whether appeals from the district moon-

. siffs -within the limits subject to their jurisdiction should be preferred directly, to 
those courts or to the court of the civil judge. . We are of opinion that it is only 
where the distance would render it very inconvenient for suitors to attend the 
principal court of the zillah, that a direct appeal to the subordinate court should 
be allowed, and that when appeals to the subordinate court f~om district moon
siffs are allowed, the civil judge should . be authorized, at his discretion, to call 
up some of them to his own court, from time·to time, to enable him to examine 
the proceedings of those inferior judges. · The appeals from sudder ameens we 
think should always be to the civil judge. . · : · . 

33. Under the Hegulation for principal sudder ameens, these officers are not 
co!Dpetent to suspend or fine a district moonsiff, but are required to· report any 
m1sconduct or neglect of duty· on the ·part of district moonsiffs within the1r 
jurisdiction, .'yhich may come to their kno~le?ge, to t~e zillah judge. The 
rccommendat10n of persons for the office of d1str1ct moons1ffs also rests with the 
zi!la~ judg~. ~ w: e ~re of op!nion .that the distri~t J?OOnsiffs generally, as well 
withm.the JUrisdictlO.n of assistant judges as of prmc1pal su~dc;r au~eens, should 
b.e subJect to suspension and fine only by order of. the pnnc1pal Judge of the 
z1llah. We are of opinion also that the recommendation of persons for the office 
of dist~ict moonsiff, unde~ the proposed arrangement, shoul~ rest with the judge. 
We thmk that the appomtment should be made by the judges of the Sudder 
Adawlut, and that a district .moonsifF should not be liable to dismissal but by 
their order. 

34, We propose that the civil judges shall be authorized to refer the execu
. tion of. th:ir own decrees and those of the Budder i}.dawlut to the assistant judges 
and prmc1pal sudder ameens. · ' 

35, Und~r the present llegulations sudder ameens are not .competent· t~ 
execute th~1r ~wn dccr:es. We see no reason for this restriction (which does not 
apply ~o. d1str•.ct moons1ffs), and we propose that it be removed, and that they be 
aut.honzcd to Issue process of ex:cuhon and all other. process relating to causes 
wlnch arc or have been dependmg before. them, directly through the regular 

officers 

\ 
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officers of the court to which they are attached, in the same manner as registers 
now do. · · 

30. Although we are not insensible of the disadvantage of abolishing an office 
which affords a judicial training to the junior members of the civil service, we 
concur in the recommendation- of the Madras Government, that the office of 
register be abolished, and where registers are now employed, and their services 
cannot be dispensed with without the substitution of other' judicial officers, we 
would suggest that extra sudder ameens be appointed. 

37. We take this opportunity to bring to the notice of the government of India 
that the office of sudder ameen of a zillah court in the Madras presidency is still 
...;irtually restricted to persons of the Hindoo and Mahomedan religions, by the 
unrepealed provisions of Sect. 3, Regulation VIII. of 1816, that the Hindoo law 
officers of the provincial courts, and the Hindoo and Mahomedan law officers ofthe 
zillah courts shall by virtue of their offices be sudder ameens of the zillah in which 
those courts may, be stationed, notwithstanding Act No. XXIV. of 1836, which 
declares that no person whatever shall, by reason ofplace of birth, or by reason of 
descent, be incapable of being a principal sudder ameen, sudder ameen, or moon-. 
siff, within the territories of Fort St. George, and provides particularly for the 
case of a British-born subject holding any of those offices. By Act XXIX. of 

. 1830, the Sudder Adawlut are competent, with .the sanction of government, to 
augment or diminish at discretion . the number of sudder ameens ; and we find 
from statements .furnished to us that several of the zillah courts have now only· 

. one, while others have three.. It appears to be understood that when the num-. 
her of sudder ameens. assigned to a zillah court exceeds the number oflaw,officers, 
the judges of the Sudder_ Adawlut are at liberty to appoint an extra one when. 

_required, .witl,10ut a. certificate of qualification as a law officer,. and that these . 
. extra appointments are therefore open to all according to the intention of Act 
. XXIV. of 1836, but wher~ there are two law officers, and th~ number of sqdder 
_ ameens is restricted to. two, the law officers must be. appointed. · We would 
r recommend _that Sect • .3, Regulation VIII. of 1816; which is considered to. 
improve this restriction, be repealed. i it being quite contrary to the spirit of the 

-Act, and in our opinion, very inexpedient, as shutting out from this important 
- office persons much better qualified for its functions than the law officers who 

at their first appointment,. however well instructed they may_ be in law, to the 
· study of which they have given their exclusiye attention, are generally quite 

devoid of experience not only of judicial duties, but of public business of any 
kind. . Generally the best men for the office would be experienced district moon-

·-· siffs, and there would ,be considerable advantage, in their having the hope of this 
promotion as a stimulus to exertion and a security for integrity ; ·but they are 
excluded, and thus the Regulation has a doubly injurious effect. 
. 38. It will of course be at the discretion of the Sudder Adawlut with the sanc

tion of government, if the Regulation should be repealed; to appoint law officers 
to this situation occasionally, and it would be proper to provide that there should· 
always be law officers e~ough, including those of the Sudder Adawlut, to answer, 
the ,calls of the courts for exposition_of,the law. · · 

(B.) No. V. 
Madras hdicial 

System. 

39. \Ve concur in the. opinion ~xpressed by the Madras government, that,~ 
whatever may be the arrangement determined upon to provide for the future 
performance of the judicial (unctions now. exercised by th~ provincial courts, a 
special.and independent arrangem,ent, should be made for the disposal of the 
arrears of civil cases pending in. those courts. . The draft of a regulation, pre-. 
pared by, the Sudder Adawlut for this, purpose, provides that a single judge 
should be appointed, with authority to decide all original suits andappeals on, 
the file of each of the courts, at the date of its promulgation, allowing an appeal 

1 
. D 

of right to the Sudder Adawlut fr9m decrees of such single judge, which may ~·s~daJ~ol~tte~ en
reverse or alter the decisions of lower courts, but making his decrees final when fr~~' Chi•f ~<ere· 
they confirm the decisions of lower courts, unless a special appeal be admitted .tary to G?v•rn
by the Sudder Adawlut., These provisions are in accordance with the existing ~ent of l-~rt j 1• 

law, for both the provincial courts and the Sudder aud Fonjdary Adawlut, by · 18e;6ge, 
0 3 une 

which single judges, while they are empowered of their own authority to con- Reguiation Vlll. 
firm, are restricted from reversing or altering any order or decision of a subor- of 1631. 
dinate .court; but the decision of all original suits, and regular appeals of the 

· · · · ' same 

• The comsponding provi;;ion in the Bengal Code was repealed by Sect. 14, Heg. V. 1831, 

585. T T 3 
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same description, will in future, under the proposed arrangemc~t •. be made by a 
single judge, and in the latter wil~ be. fi~al, ":hcthcr the original d~cree be 
confirmed or reversed; and we tlnnk It madvisable to make any difference 
with respect to the arrears; we would, therefore, omit the restriction, and allow 
of no appeal of right from any ju~gmcn~ passe~ on a regula~ appeal hJ: the 
judo-e who is to dispose of the pendmg smts. If It were otherwise, the busmcss 
of the Sudder Adawlut would be inconveniently increased for a time, and the 
£nal disposal of the pending suits would be protracted. 

40. We think, however, that.in a case of special appeal, if the judge differs 
from the court below, his opinion sl10uld not be decisive. In such a case we 
would recommend that the judge should be directed to record his opinion, and 
to transmit the record of the case, with his proceedings, to the Sudder Adawlut, 
and that a single judge of that court should be authorized to pass a £nal judg
ment, confirming• or reversingt the decree appealed against. In this recom
mendation we follow the principles of the existing regulations, considering the 
judge of the Surlder Adawlut as substituted for a senior judge of the provincial 
courts. 

41. For the disposal of summar.y and miscellaneous petitions connected with 
the cases made o-rer to them, the JUdge, we think, should be vested with the 
whole power of the provincial court. · 

42. We would further suggest that the original suits on the £les of the pro
vincial courts, in which no proceedings have been held beyond the filing of the 
pleadings; and exhibits should be transmitted to the district judge, to whose 
jurisdiction they would fall under the new arrangement, provision being made 
for an appeal to the Sudder Adawlut in these cases, and also in original suits 
already decided by the zillah courts, but still open to appeal at the time the new 
arrangement shall take effect. 

43. 'Ve have before us returns from which it appears that, on theIst January 
1839, the files of the provincial courts stood as follows: 

ORIGINAL 

SUITS. 
APPEALS. TOTAL. 

Centre Division _-I 20 83 103 

Northern ditto ;.. 38 67 105 

Southern ditto • II 18 29 

Western ditto 11 20 31 

• ~4. Assuming that the s~ate o~ the £les i~ much t?e same at the present time, 
1t IS to be expected that a smgle·Judge, havmg nothmg else to do would dispose 
of the arrears, including miscellaneous business, in the courts of the Northern 
and Centre Divisions respectively, in from 10 to 15 months and in those of the 
Southern and 'Vestern Divisions in four or five months. ' 
• 45. The plan. w~ich ~e h~ve here sug~c~ted, .of appointing a civil and session 
JUdge to each d1stnct, m which the admimstrahon of the revenue and police is 
und~r one and the same head, _appears to us,, under existing circumstances, to be 
applicable generally, except With regard to the districts of Ganjam and Vizaga
patam, where, by Act XXIV. of 1839, the jurisdiction of the ordinary civil and 
cri?Jinal courts is. very much confined t:. Up to the Ist of July there was 
a Zillah court at VIzagapatam, and an auxiliary court, under a principal sudder 
amccn at Itchapore, in Ganjam; but by a resolution§ of government, dated 

the 

. • Dy Sec~~· Rrg. XV. ~f 1802, _in .a _difference of opinion between tw~ judges, upon an appeal 
case, the op1mon of the senwr prevail., 1f 1t goes to affirm the decree of the mferior court. 

t lly C. 3, Sec. 2, H~g. VIII. of 1831, when a judge ~itting upon an appeal, being of opinion that 
lh_e decree aprealed agamst ought to be reversed, refers It to a second judge, if lhat judge concurs' 
with t11m, he I& competent to pass a decree accordingly. · 

:1: In Vizagapatam it ia confin_ed to 3.51 villages (out of 2 184~), with a pop~lation oi 1,40,536 persons, 
out of more than 1,ooo,ooo; m GanJam, to 156 VIllages, w1th a populauon of so oRo persons the 
whole population of the district amounting to near 6oo,ooo. ' ' ' 

§ COJ>ica of tLis resolution, and of reports and proceedings connected with it, are submitted 
herewith. 
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the 12th .May 1840, the zillah court- was abolished, "as not absolutely necessary 
for administering to the judicial wants of so limited a jurisdiction as that left 
under the operation of the 'ordinary regulations in Vizagapatam District;" and 
an auxiliary court, under an assistant judge, was substituted for it. This new 
court, and the court at ltchapore, being attached to the zillah of Masulipatam, 
while the tracts exempted from the operation of the general rules, for the admini
stration of civil and criminal justice in these districts, are so very much more 
extensive than those which remain subject thereto, the appointment of a civil and 
session judge to each would be superfluous, We are of opinion that one should 
be appointed with jurisdiction over the two districts, and that the court should 
be located at Chicacole, the former seat of the zillah court, on the border 
between the two districts about equidistant from the southern extremity* of 
Vizagapatam and the town of Ganjam t. Although the extremes are rather 
distant, yet, considering the small portion of the whole population subject to the 
jurisdiction of the ordinary courts in the two districts, consisting altogether of 
about 100,000 persons t. who, it may be supposed, are resident in the more remote 
parts on either side, and the few cases cognizable by the session judge likely to 
arise among them, we do not apprehend that much inconvenience will be felt on 
this account. We observe that the Sudder Adawlut have lately had under 
consideration§ a proposal for the substitution of one zillah court to be re-established 
at Chicacole, in lieu of the two courts now at Vizagapatam and Itchapore, and 
have expressed their opinion that such an arrangement is objectionable, on 
account of the distance of the extreme parts of the two districts. We concur in 
this opinion with reference to the cases, civil and ·criminal, which fall within the 
jurisdiction of those courts; and, therefore, while we propose that a civil and 
session judge shall be located at Chicacole, we propose also that the courts of 
Vizagapatam and ltchapore shall be continued under principal sudder ameens. 
But for the convenience of the people who live nearer to Chicacole than tQ 
Vizagapatam and ltchapore respectively, we would recommend that the sessions 
judge at Chicacole be empowered to receive, direct from the heads of police of 
the neighbouring talooks in both districts, all criminal cases above the cognizance 
of the magistrates, and to try and determine both those falling under his own 
jurisdiction as session judge, and also those cognizable by the lower court, 
without the intervention of another officer exercising, with respect to those cases, 
the powers of both courts. Cases arising in the other talooks should be sent, as 
usual, to the principal sudder ameens, and ,the session judge should try such only 
as are committed to him by those officers. In like manner we think appeals 
from the district moonsiffs, whose jurisdiction is nearest to Chicacole in both 
districts, should be preferred to the civil judge, and the rest to the principal 
sudder ameens at Vizagapatam and Itchapore respectively. · 

46. These arrangements we suggest as what appear to us to be best adapted · 
to the present systen~ of administration in Ganjam and Vizagapatam, and as 
near as can be consistent with our general plan. But seeing how little both of · 
territory and population is reserved from. the jurisdiction of the Commissioners, 
we think it deserving of consideration whether it would not be expedient on the 
whole to exclude these districts entirely from the general scheme, and to vest in 
the Commissioner of each district, instead of a civil and session judge, the powers 
to be given to that officer in other districts, to be exercised under the rules by 
which the Commissioner is guided in the performance of similar judicial func
tions within the limits of his present jurisdiction, retaining the principal sudder 
ameen's court at Itchapore, and establishing one at Vizagapatam, with the same 
powers as will be exercised by the like courts elsewhere, subject to the super
vision and appellate authority of the Commissioner, and who, we may observe, 
is already vested with all the powers of the present courts of circuit and appeal. 

• Parkrow Pettah, 131 miles.-Table of Roads, No. 1111. 
t Ganjam Pettah, 1311 miles.-Table of lloads, No. 1111, 

· .47. In 

This town, we apprehend, is very near to the northern extremity of the country, subject to the 
jurisdiction of the ordinary court under Act XXIV. of 1839. 

1: The whole population of tl1e two districts being estimated at 1,6oo,ooo. 
' Proceedings, 20 April 1840, submitted herewith. 
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47. In offerino- this sucrO'cstion, we do not mean to intimate any opinion upon 
the fitness of th~ plan fo;the administration of civil and criminal justice whi~h 
we find to be in operation throucrhout by far the greater part of these two dts· 
tricts, under the Act No. XXIV.

0

of 1839. W~ ap.prehen.d the .J?rcsent arrange
ment i.> not intended to be permanent, but whtle 1t contmues~ 1t precludes the 
complete introduction of the scheme we ha¥e proposed, and 1t has occurred to 
us that it may be more convenient in the meantime to employ the agency of the 
Commissioner in each district, to supply the place of the provincial courts of 
appeal and circuit, within the narrow but long extended tract now subject to 
the jurisdiction of those courts, than to appoint a civil and sessions judge for the 
wo districts, under special provisions. · · 

48. There is only one district in which it appears to us to be necessary to pro
vide for the trial of cases cognizable by the session judge at a detached station. 
This is Can:ira. At present the judge on circuit holds sessions for the trial of 
cases arising in the northern talooks of Canara, under the courts at Honore and 
Sirsee, at Honore: and looking at the distance of Honore, and other considerable 
places beyond Honore, from the head station, Mangalore, ·we apprehend that 
it is requisite to make a special provision for this case. We see no other way to 
provide for it at present, than by requiring the session judge to hold his court 
at Honore at least once in every year. In the last six months of 1838, there 
were eight cases involving 14 persons committed· for trial before the court of 
circuit by the principal sudder ameens of Honore and Sirsee. Assuming that 
the ordinary number of cases is about the same, we may reckon that this duty, 
including his journey, will not occupy the session judge more tl1an one month 
out of six. For· five months consecutively, therefore, he will be stationed· at 
l\langalore, and hold sessions, as there shall be occasion, for the immediate trial 
of all cases committed to l1im. It appears from the proceedings of the Sudder 
Adawlut, dated 22d September I 834, that they then thought that one of ~hf, t\\~ 
principal sudder ameen's courts in the northern Canara might be dispensed 
with. If it is still thought advisable to unite the jurisdiction of Sirsee with that 

Di•tance or Cunda- of Honore, we would suggest that the talook of Cundapore, now subject to Honore, 
fore fr~m ~anga- be separated, and placed under the court of 1\'Iangalore, to give the people the 
ore, 5 m• es. benefit of more speedy justice in the criminal department, by the session court 

sitting there continually during 10 months of the year. 
49. There is at present an assistant judge attached to the zillah court of 

Canara, to aid the judge in the despatch of civil business. It appears to us that 
it will probably be necessary to continue this officer to aid the civil judge in the 
disposal of appeals from the sudder ameens and district moonsiffs. 'Ve observe 

DistrirtS • • 17 t~at. the number of appeals• · from sudder. ameens is unusually large in this, 
United • - • s d1stnct. 

n· . - 50. The annexed paper (A.) shows the existing establishment of provincial 
'strlcts • 

19 judges, zillah judges, assistant judges, and principal sudder ameens, as it stood at 
1 Civil and s~ the end of June last, and the establishment proposed to be substituted .. To the four 
Ju.~ge to each 17 p~ov.incial courts were attache~ 12 j.udges; in th; 19 d.istricts subject to the pro

Umted • • • ~ vmctal courts there were 12 ztllah JUdges, 9 ass~st~t JUdges, and four principal 
Civil & Sea-} sudd.e~ ameens. .We .propose that, to the 19 d1stncts, there shall be appointed 

oion Judges 18 ·18 cml and sesston Judges, to perform the functions, civil and criminal of the 
= judges of the provincial. c~urts, ~nd at the sa~~ time to ~a~e ~ l~rge part: or the 

Di.trict or !\Ialabar, ~hole, ~·here It IS po.s~1ble, of the Civil appeal JUrisdtchon, now vested 
T•lli<hmy • • 1 m the ztllah and auxihary courts, and that there shall be ordinarily an 
Cuchin • • • 1 assistant judge or principal sudder ameen to each district, and· one or 

- ll more extraordinary to particular districts, where there are at present 
Di•trict or Canara: deta~hed auxiliary courts, which it may. be thought expedient to 

Honore - 1 contmue. . 
f3jr1ce - • - - 1 

_ ll 51. .The number of such courts at present existing is five; but it 
Di•trict of Cuddapab: would appear from the proceedings of the Sudder Adawlut above 

Cuu.bum • • • • 1 referred to, that two of them, one at Sirsee, in Upper Canara, and one 
at Cum bum, in the Cuddapah district, may be dispensed with. If this 

Total • • • 5 can ~e ~one without inconveni~nce, the I~umbcr of assistant judges 
- or pnnctpal sudder ameens requtred, accordmg to our plan, will be 22, 

otherwise 

• In the last G months of 1838 the number filed was G::;, the number depending nt the end or 1838 
~ys. . 
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othcrw!se 24.. Besides, we have suggested. that it may be necessary to continue 
the asststant JUdge now attached to the z!llah court of Canara to aid the civil 
judge in disposing of appeals. The number required, 
therefore, will he 23, if the two auxiliary courts are 

· (D.) 1"-i·o. Y. 
Madras Juciicial 

System. 

dispensed with, or 25, if they are continued. 

52. We have proposed for the present, that the subor· 
dinate civil and criminal judge in each district shall be 
either an assistant judge or a principal sudder ameen, 
at. the discretion of Government, with a view to admit 
of the appointment of both covenanted civil servants and 
persons of other classes in such proportions as may be 

Assist~nt Judges, or Principal Sudder Am•ens 
Ordmary, at 1 for each District - - 1!) 

Add, for Auxiliary Court Extraordinary - 5 

24 
Deduct, if Sirsee and Cumbum are} 

not continued - - - - ~ 

Total - - -

thought fit. We look eventually to dispensing with 
assistant judges altogether, and placing all the ~ubordinate civil and criminal 
judges upon the footing of principal sudder ameens; but we think it expedient 
that this change should be brought about gradually, and probably it would not 
be possible to effect it immediately. . 

53. If the number of subordinate civil and criminal courts be 24, and 12 assis- Including Sirsee 
tant judges and 12 principal sudder ameens be entertained in the first instance, and Cumbum. 
the financial result of the proposed scheme so far will be as noted below• .. But 
there will be a furtlter saving by discontinuing the registers of the provincial 
and "zillah courts, and substituting sudder ameens for the latter; the total saving 
it appears will be 2,62,800 rupees per annum.. · · . 

. . . ' 

. ' 54. If the two auxiliary co~rts of Sirsee and Cu~bum are abolished, .there 
will still be a.further reduction of. 12,000 rupees.per annum, on account of the 
salaries of the principal sudder ameens, exclusive of establish~~nts. · 

65. The present charge of the native establishments of the provincial courts, 
we conceive, will cover the cost of additional establishments under the proposed 
arrangement, consequently we do not anticipate 'any· material drawback from 
the above result. It appears, therefore, that th~ contemplated reform of. the 
courts is recommended by considerations of economy, as well as by the promise 
it holds out of very greatly improved efficiency. 

· 56. The whole saving, however, will not be immediate, as four judges will be 
employed at the stations of the provincial courts to disJlose of the pending suits, 
and probably both these judges, and the other provincial judges, transferred to 
the civil and session judges of zillabs, will be permitted to enjoy the ·salaries 
they at present receive; but eventually, if principal sudder ameens are substi
tuted everywhere for assistant judges, there will be again a very considerable 
reduction in the judici!\1 charges .. 

. 

SALARIES 
• 0Ln EsrAIILISHMIINT. Per Annum. N~:w EsTAIILI!HMENT. -

1~ Provincial Judges - · - - 4,62,000 18 Civil Sessions Judges - -
u Zillah Judges . - - - :J,36,ooo 1 ~ Assistant Judges - - . 
9 Assistant Judges - - - 1,5 t,~oo 
4 Principal Sudder Ameens - 24,000 12 Principal Sudder Ameens -

9.73,200 
1 Assistant to Civil Judge, Caoara 

7.94.400 

1,78,8co 
' 

3 Provincial Uegisters • •. 
11 Zillah ll egisters 

According to Statement in Letter fi"Om Chief Secretary to llladras} 
Government, dated 20 January 1838 - • • • - -

Deduct, Pay of 11 Sudder Ame.cns - - - -

• 

Net Remainder 
Brought down 

TOTAL SAVING 

Uu 

- 2,62,8oo 

57. We 

SALARIES 
Per Annum. -
s.o4,000 

2,o1,6oo 

72,000 

16,8oo 
---

7>94.400 
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57. 'Ye have suggested the principal provisions which have occurred to us as 
necessary .to gi\·e etl"c~t t~ the_ plan we have recommended~ ~ut proba~~y, upon 
a close v1ew of details, 1t wtll be found that other substd~ary provtstons aru 
requisite to render the system complete, These will readily suggest themselves 
to the experienced judges of the Sudder and Foujdary Adawlut; and if our 
scheme should be approved in general, we would recommend that they be 
requested to submit a note of all the points of detail beside what we have adverted 
to, for which provision must be made, in order that the purpose intended may 
be fully accomplished. , 

58. Under the rules we have proposed, there will be some increase to the 
business of the Courts of Sudder and Foujdary Adawlut, but not more, we think, 
than the present number of judges will be equal to, if they fulll avail themscl ves 
of the latitude allowed to them by Regulation VIII. of 1831, o exercising singly 
all the po"·ers of the court, so far as to confirm orderS and decisions of subordinate 
courts, and to pass sentences, not capital, in concurrence witll the trying jud~e 
in referred trials. At present, it appears they seldom, pass decisions singly. In . 
the last six months of 1838, only one judgment was passed in the Sudder 
Adawlut by a sin"'le jud"'e, and in the Foujdary Adawlut only four cases out of 
46 were disposed"' of by j~dges sitting singly. The 46 cases comprehended 06 
prisoners, of whom 64 were convicted and sentenced to punishment, and of these 
" only "one was considered not convicted by the judges of circuit.'' 

59. Upon the question of extending the powers of single judges, we propose' 
to submit our sentiments in a separate report. But in order to.enable the judges 
of the Sudder Adawlut, without departing from the principle of the above Regu~ 
lations, to do as much as possible to "expedite the decision of civil causes," we 
now recommend that the provisions contained in Section 2, Regulation IX. of 
1831, and Section 15, Regulation VII. of 1832, of the Bengal Code, be applied 
to them; which provisions we think it advisable to. extend also to the civil 
judges, agreeably to. Clause 3, Regulation V. of 1831 of the above code, and 
to Act No. VII. of 1831. 

60. We attach much importance, particularly to the provision which autho
rizes a judge, if, on hearing a petition of appeal, he is of opinion that no sufficient 
ground has been· shown to impugn the correctness or justness of the decision or 
order appealed against, to confirm the same without requiring the attendance of 
the opposite party, and without a revision of the whole proceedings. We con
sider this provision well calculated to prevent unfounded appeals being preferred 
merely to gain time, or to harass an opponent, and by saving the time of the 
court it will of course expedite the adnimistration of justice to honest suitors. 

61. We would also recommend that the provision of Section 4, Regulation IX. 
of 1831, be applied to single judges of the Foujdary Adawlut, to facilitate and 
expedite the proceedings of that court. . . . · . 

62. By the change of system proposed, the delay which now occurs between 
the apprehension and trial of prisoners in cases subject to the jurisdiction of the 
circuit courts will be prevented. But there is also under the present svstem a great 
delay in referred cases, between the trial and passing sentence by the Foujdary 
Adawlut. On the average of the last si.x: ;cars it has extended to 100 days, 
viz. 81 ~ between the trial and reference o the record, and 27 ~ between the 
receipt of the record and sentence. By the operation of Act I. of 1840, which 
authorizes the judge of the Foujdary Adawlnt to dispense with a futwa from 
their law officers, the average delay in that court has been diminished to 11 days. 
The delay before reference arises from the necessity of translating the record. 
The judges of the Foujdary Adawlut, in their proceedings under date the 22d 
of September 1834, with the view of removing this cause of delay, recommended 
th~t. the judge trying referable cases should be required to transmit only the 
Oflgmal record in the native language, with his own notes of the trial in English, 
and that the requisite translations should be made in their office. Under this 
arrangement, they said they had little doubt that the average delay in the circuit 
court w_ould be reduced to a few days. The government apprOved of the recom
mendatwn of the judges ori this pomt, observing that the requisite translations 
would no doubt be better and more expeditiously done in the office of the Fouj
dary Adawlut, and that in many cases it would probably be found that the 

· translation 
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translation of the whole record might be dispensed with, the jud[l'e reviewin(J" 
the proceedings having the assistance of the notes of the judge who conducted 
the trial. We concur with the judges· and the government in thinking that this 
measure. will tend greatly to expedite the disposal of referred cases, and we 
recommend that it be adopted. · 

63. The translation of the record being dispensed with, the government 
thought that the record of every trial might be forwarded within three days from 
the date on which it is closed. If this be done generally, and we see no reason 
why it should not, and the delay in the Foujdary Adawlut does not exceed the 
present average of 11 days, the average interval between trial and sentence will 
be reduced from 109 days to 14 •. 

64. A similar arrangement we would recommend to be adopted in appeals to 
the Sudd,er Adawlut. There is at present a very great delay between the admis
sion of appeals to that court and the transmission of the record from the courts 
which passed the decrees appealed against. From the statement of appeals 

. pending in the Sudder Adawlut, 1st January 1839, transmitted 5th February 
1840, it appears that in three cases only out of 21 was the record transmitted 
within a year, and in some cases not within two years. In two cases in which 
appeals wer~ admitted respectively, on the lOth and 13th October 1837, the 
records had not been received when the statement was made up, 5th February 
1840. 

65. We imagine that the delay is to be attributed chiefly to the provision by 
· which the lower courts are required to furnish translations in English of all the 

proceedings, documents, and papers recorded in the case. At present; no doubt 
many translations are made which, if the judge trying the appeal had to select, 
would be dispensed with. Sometimes, probably, no translations . would be 
required. This would be the case, for example, when the judge on hearing the 
petition of appeal, and reading the decree, should consider the petition to be 
groundless, and determine to dismiss the appeal, without summoning the defendant 
under the provision to that effect which we have recommended. .Under the 
proposed arrangement, therefore, we conceive that both less work of this kind 
would be required, and that the work required would be done more speedily. 
The disposal of appeals to the Sudder Adawlut would thus be very considerably 
expedited. 

We submit this our Report for the consideration of your Lordship m 
CounciL 

Indian Law Commission, 
21 August 1840. 

(signed) A . .Amos. · 
C. H. Cameron. 
F. Millett. 
D. Eliott. 
H. Borradaile. 

Foujdary Adawlut. 

· From W. Douglas, Esq. Register Foujdary Adawlut, to the Secretary to· the 
Indian Law Commission. 

Sir, 
'WITII reference to your letter dated 5th November 1839, I am .directed by 

the judges of the Court of Foujdary Adawlut to subjoin the annexed statement, 
- showing in the trials referred to the Foujdary Adawlut the delay, 1st, between 

the apprehension of the prisoner and his trial by the court of circuit; 2dly, 
between his trial by the court of circuit and the receipt of that record by the 
Foujdary Adawlut; and, adly, between the receipt of that record and passing 
of the sentence by the Foujdary Adawlut, for every year since 1833, up to the 
end of the year 1839, compared with the three preceding years to which you 
refer . 

. • Allowance of course must be made for the time taken up in the transit of the record. 

u·u 2 

(B.) No. V. · 
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No. as. 

' Legis. Cons. 
5 Oct. 1840. 



Number or Tri.1ls 
RcfaaLie 

actuall_v Jispos~o:d o 
by the 

Fonjdary .\dawlut 
during 

YEAR Number 
orT,ials. 

1831 123 
ISS::! 109 
1833 111 

Aver~e • . 
1S3t 299 
183S 20.i 
1836 12t 
1637 227 
1838 12S 
1839 113 

Num~r of Trials 
Referable 

actu:.Jly disposed or 
by 

Foujda.ry Adawlut 
dluing 

SPECIAL REPORTS OF THE 

In the Cii-cuit Court1 

In the Foujdary Adawlut, 
Ia preliminary Inquiry. between the Total b.t\\·een Trio! 

between between Trial . Receipt of the Record • and Sentence • 
Apprehension and Trial. and Reference of tbe Record. and Senlenee. 

SbortesL Longest. Average. Shortest. Longest. Average. Shortest. Longest. Avemge. Shortest. Longest. Aver11ge. 

--
10 4S7 127 2 U9 98 8 296 G3 41 682 291 
10 369 120 8 269 01 .. 1U 23 60 5S8 230 
12 SIS 1S2 9 24S 68 IS 2U 49 ss 603 2il 

. - - - 133 . . . . ss I . . . . 4S . . . . 260 

12 S62 20S s 472 JS6 ' 184 37 60 862 399 
17 93t 203 6 603 113 6 167 25 60 1,029 IJ:I 
16 Gil 130 4 546 65 7 119 2t 61 817 20!1 
6 I,OtG U2 7 269 .GS 6 ITS 25 40 l,lSS 23J 

19 799 132 6 19t 37 9 us 22 46 860 19:1 
13 1,18S 173 6 179 63 9 18.'i 32 63 J ,3:.i2: 261) 

Average 16t 1 - . 81J . I . . . 271 . . . . 214 . . . . -

2. In this statement, however, no distinction is made between the referable 
trials of which this court at once disposed and those which it was necessary for 
them to return to the interior, for further evidence, before they finally disposed 
of them. This distinction is made in the two subjoined statements. · 

Tau.u at once Disposed o£. 

1D the Foujdary Adawlut, 
Ia Prelimioary Inquiry. In lhe Circuit Court; between the Total between Trial 

between between Trial Receipt of lhe Record aud Sentence. Apprehension and TriaL and Reference of lhe Record. and Sentence. . 
YEAR ~i-ri:: I Shortest. Looge!L Average. Shortest. Longest. Average. Shortest. Longest. Avenge. Shortest. Lon&eat. Avenge. 

ISM 287 12 562 207 I 472 157 li 184 35 GO "862 SOD 
1835 19~ 17 934 206 G 603 111 8 81 21 ao· 1,029 uo 
1836 us 16 Gll 131 4 646 68 7 55 18 61 817 207 

AYerage .. . . . . . 18ll . . . . 1081 . - . . 241 . - . . 2Ul 

1837 209 0 l,OtO 144 '1 269 68. 8 66 18 40 1,158 232 1838 120 19 799 133 8 194 33 9 63 17 46 860 184 1639 91 15 389 135 0 114 6.'i 9 57 22 60 650 222 

AYerage . . . 1371 . . . . 551 - . . . 19 . • . . 212J 

TaLt.LI which it was found necessary to return to the Lower Court& Cor further Evidence, &c.. 

In Preliminar1 Ioquiry, In the Circuit Court, ln lhe Foujdary Adawlut, 
Total between Trio! Number betweeon between Trial between the 

YEAR. or Apprehension and l'rial. and Reference o( the Record. r-eceipt of the Record and Sentence. and .Sentence. 
Trials. 

Shortest. Longest. Average. Shortest. Longest. Average. Shorttst. Loogest. Average. Sborte&L Longeat. Average. 

-
1834 12 60 314 to• 10 297 125 64 182 105 160 624 307 1835 11 47 405 144 16 3SQ 146 67 167 06 144 823 SB7 1836 11 48 21« 111) 6 50 26 49 119 81 1U 330 228 

Average • . . . . . 142J 7 . . 90 . . . 04 • 33n . • . . . 
== 

1637 18 18 288 121 32 lOt 42 31 IT5 81 07 245 1838 5 o:; 407 148 Ill 0 128 84 74 146 105 237 302 1&39, eaclusive 391 
.-,r five Thug use~ 
el. \'izagapa.tam . u 321 ltl 100 143 40 26 185 71) 260 Fi.,e 'I hug cases 82 511 
•t Yizog•rt•m, ;. 

1639 2~ 807 1,185 1,007 . . 103 106 61 61 61 1,174 074 1,3.')2 
Arerag!, exch1dicg ti.ve Thug cases. 1241 -. . . . 651 . . . . 881 269 . . . . 

- including ditto . . 460 - - - OOJ . . . . . 108! . . . . 660! 

3. Finally, 

\ 
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3. Finally, the judges direct me to subjoin a further statement explanatory of 

tl1e delay in this court for the period in question. 

- 1835. 1835. 1836. 1837. 1838. 1839. - 183S. 1835. 1836. 1837. 

-
DtJ.fl'· DayJ 

10 D u 0 40 17 1 !l c 30 - - - -20 117 106 72 120 81 45 d'= 40 :::::: - - - 3 
" 30 65 41 24 39 17 :§ 28 ~· 60 - - 1 2 

40 e ~ ·; 24 u 4 7 1 12 ... ~ 60 2 1 1 I 
60 18 4 3 2 1 4 70 1 3 3 3 

" 
c ~ 

u 60 13 4 1 I 3 1 0"0 80 1 2 1 1 d 
u·-

0 70 6 
~ ~ - - - - - ~ ~ - so 1 4 . ~ 90 2 1 - 2 .. - - - - ~ - 90 6 1 
~-= 100 1 - 2 2 0 - - - - ~"" ii 100 5 - - - - .. ,: no - - 1 2 -~ 110 3 - -~ 120 - - 2 1 0 - - - - o,s: c. 130 1 1 

" 12U 4 - - - - - "'~ - -
~ 0 ... 130 10 - - - 3·1:' 140 2 2 • - - - -

1 140 3. - - - - - .E"~ 140 - - - -150 1 
.,._ 

170 1 .... - - - - - w ~ I - -!GO 2 - - - - - -;-5 ISO - - - 1 
190 I ·co - - - - - foo- 190 1 - - -

287 104 113 209 120 91 12· 11 11 18 

4, I am further directed to add, that since the promulgation of Act I. 1840 
dispensing with a futwa from the law officers of the Foujdary Adawlut, the fol: 
lowing has been the delay in this court: · 

Number of trials - 27 
Shortest delay 3 
Longest delay 25 
Average delay II 

5. It will be observed, that the average delay in this court had been reduced 
. _from 45 to little more than 27 days, or, excluding the trials returned for further 
. evidence, in which the delay averaged 88 days, to 19 days, before Act I. 1840 
wa~ passed. It has since been diminished to 11 days, a result, it will be hoped, 
sat1sfacto~y. 

6. It will be observed, that in the last year in particular, the trials referred 
. back for further evidence were much more than usually numerous. 

· 7. In these trials the average delay in the courts of circuit has also been 
diminished from 85 to 81," or, excluding the trials returned for further evidence, 
to 55 days; but the number of referred trials in 1834 was threefold what is 
usual. It is expected that this delay may be still further reduced. 

_ 8. By far the greatest delay which occurs in these cases is still between ,the 
apprehension and trial of the prisoners; it has augmented from 133 to 164 · 
da..rs; but this arises chiefly from the result of the famine in 1833, augmenting 
cnme to a vast extent during the years 1834 and 1835, so as then to increase 
the number of trials referred to this court three and twofold respectively during 
these two years. The delay has since decreased to its usual period of 133 and 
135 days during the two last years in the trials not returned forfurther evidence, 
and so long as the gaols are delivered only once in six months, it cannot be 
reduced much beyond this period. But in the last year it has been augmented 
in the cases returned for further investigation. This, it will be perceived, has 
arisen chiefly from five Thug cases at Vizagapatam, which have therefore been 
classed separate! y, and is to be attributed apparent! y to intentional delay on the 
part of the Thug department in bringing 'fhug approvers to trial. The judges 
have taken due notice of this delay, and have used their utmost eflorts to prevent 
its recurrence. The delay in the trial of these cases it will Le per!-!eived was at 
the least 807, and extended in one case to 1,185 days, protracting the decision 
in one case to 1,352 days, and thereby unusually augmenting the average delay 
before trial. 

Foujuary Adawlut, Register's Office, 
1 May 1840. 

• 

I have, &c. 
(signed) lV. Douglas, Register. 

UU3 

(B.) No. V. 
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A REGULATION to provide for the. Trial and Decision . of. all Original Suits and 
Appeals which may be dependmg before the Provmcial Courts of Appeal on 
the of 1832. 

WHEREAS the provincial courts of appeal, established under the provis.ions of 
Re!!Ulation IV. of 1802, have been superseded by the enactment of RegulatiOn 
of I832, and it is necessary that provision should be made for the trial and _decision 

, of all original suits and appeals depending before thos~ courts, the followmg rules 
have been enacted to be in force from the date of their promulgatiOn. 

Clause 2&3, SecL2, Regulation VIII.oft831, 2. Clauses 2d and 3~, Section 2, Regulation VIII. 
rescinded; a single judge to be appointed to each of 1831, are hereby rescmded. 
of the four provincial courts, with authority to ', • • • . • • 
decide all original suits and appeals which may be 3. First,.m modificatiOn of the proviSions of Clause 1, 
depe~ding befo!'ll those courts at the promulgation of Section 2, of Regulation VIII. of 1831, it is hereby 
of tbts Regulation, enacted, that a single judge shall be appointed to cnch 

of the four provincial courts of appeal established under the provisions of Regula
tion IV. of 1802, and shall have authority to decide all original suits and 
appeals which may be depending before those courts on the· date of the pro
mulgation of this Regulation. 

In what c~es an Second. An appeal of right shall lie to the court of Sudder Adawlut from all 
alipptealhofnghttshalf 1 decrees of such sin.,.,.le J'udge, which may reverse or alter the decision of the lower entecouro . 
Sudder Adawlut. court. · 
Iu what cases _the Third. The decrees of such single judge, confirming the decision of the lower 
~ecreeofsuchsmgle court, shall be final, unless a special.appeal therefrom &hall be admitted by the 
~~~~e~ht!~~ court of Sudder Adawlut. . 
Exception. 
~ o origin·a.l suit or 
~ppeal to be filed 
in the provincial 
courts from and 
after the date of 
the pr<>mulgalion 
of this llegulation. 

4. From and after the date of the promulgation of this Regulation, no original 
suit or appeal shall be filed in the provincial courts established under .the pro· 
visions of Regulation IV. of 1802. · 

(No. 75 A.) 

(signed) 

(A true copy.) 

(signed) 

(A true copy.) 

(signed) 

D. Eliott, 
Acting Register. 

J. P. G1·ant, 
Officiating Secretary. 

H. Ch.amier; 
Chief Secretary. 

ExTRACT from the Proceedings of the Sudder Adawlut, under date the 
20th April1840. · 

READ again extract from the Minutes of Consultation in the Revenue Depart· 
ment, under date the 6th of January 1840, No. 16, forwarding an extract from 
a letter from Mr. Arbuthnot, the agent to the Governor of Fort St. George, in 
Vizagapatam, dated 13th December 1839, and directing the court of Sudder 
Adawlut to submit their opinion, with reference to the statement contained 
therein, that no more than 352 villages in the Vizagapatam district remain 
a~tached to the zillah court, whether such a court is absolutely necessary for admi· 
mstering to the judicial wants of so limited a jurisdiction; and if not, to state 
what arrangement they would propose to substitute in lieu of it. 

Also read returns, dated respectively the 24th of February and 30th ·March 
1840, made by the provincial court in the Northern Division to the precepts of 
the Sudder Adawlut of the 20th of January and 2d March 1840, directing the 
provincial court to call upon the agents to the governor in the Ganjam and 

. Vizagapatam districts, to submit a statement showing the aggregate amount of 
revenue and the extent of population of the villages belonging to the Vizaga· 

patam 

' 
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patam and ~anjan; di~tricts, attac~ed. to the zillah cou~t of Vizagapatam, and 
at the same time d1rectmg the provmcml court to subm1t a statement, showinrr 
the number of suits now on the file of the" zillah court of Vizagapatam. " 
. Also rea~ ~etter from the ~hief s.ecretary to Government, dated the 1st April 

1840, ~ubm1ttmg, for the consideratiOn of the Sudder Adawlut, a representation 
from 1 andavarogen, the sudder ameen attached to the court of the principal 
sudder ameen at ltchapoor, suggesting the substitution of an auxiliary court or 
native court at Chicacole, for the zillah court at Vizagapatam, and the principal 
sudder ameen's court at ltchapoor. 

1. It appears from the returns of the provincial court in the Northern Division 
recorded above, that ·in the Vizagapatam district, 351 villages, with a popula
tion of 140,536 persons, and in the Ganjam district, 156 villages, with a popu
lation of 50,060 persons, total 507 villages, and 190,596 persons, are all that 
are left within the jurisdiction of the zillah court at Vizagapatam, and the court 
of Sudder Adawlut therefore are of opinion, notwithstanding the present state 
of the Vizagapatam file, upon which there were on the 20th of last month 322 
original suits, and 103 appeals, total, 425 cases remaining undecided, that a 
zillah court is not " absolutely necessary for administering to the judicial wants 
of so limited a jurisdiction," supposing some other adequate arrangements can 
be made. . 

2. The substitution of one court to be re-established at Cbicacole in lieu of the 
two now at Itchapoor and Vizagapatam, as proposed by the sudder ameen of the 
former station, would, in the opinion of the court of Sudder Ada,vlut, render the 
condition of the people worse than it was previously to the abolition of the court at 
Chicacole; the great distance of that station from the northern parts of Ganjam 
has always been strongly objected to, and. was one of the reasons which induced 
Mr. Russell to suggest ltchapoor as a convenient station for the erection of a 
court for part of the Ganjam district, and in· the opinion of the Sudder Adawlut 
it would be extremely objectionable to subject the people in the northern parts: 
of Vizagapatam to the inconvenience of going so far as Chicacole for justice. 

3. The provincial court in the Northern Division state, that they have " no 
hesitation in declaring their opinion that a zillah court cannot be required 
for administering to the judicial wants of the trifling extent of country and 
population comprised within the present jurisdiction of the Vizagapatam zillah. 
court; but they submit if the Vizagapatam be too limited, that of the Governor's 
agent is too unwieldy, including the zemindaries of Vizianagarum and Bobely, 
the civilized and enlightened population of which have thus been suddenly 
deprived of that degree of protection of life, property, and liberty which has 
been hitherto enjoyed by them under our court of judicature, apparently with
out their having been at all consulted about the matter, and contrary, it is sup
posed, to the intention. of Mr. Russell; and the judges therefore beg leave 
respectfully to suggest the expediency of replacing. these two districts, or at least 
that at Vizianagarum, under the jurisdiction of the zillah court of Vizagapatam, 
which will thereby be rendered sufficiently extensive." 

(B.) No. V. 
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4. The court of Sudder Adawlut entirely agree with the judges of the, pro
vincial court, that the jurisdiction of the government agent of Vizagapatam, 
including the large zemindaries. of Vizianagarum and Bobely, will be found too 
unwieldy, and it would appear to be a matter worthy the consideration of 
Government whether it would be expedient to adopt the suggestion of the pro
vincial court, and replace the two large zemindaries, " or at least that of Vizi
anagarum," under the jurisdiction of the zillah court of Vizagapatam; but if 
such arrangement would not meet the views of Government, the court of Sudder 
Adawlut are of opinion, that the other alternative should be adopted, viz. the 
substitution of an assistant judge's court, upon the footing of an auxiliary court, 
for a zillah court, in which case, however, it will be necessary, with reference to· 

·the letter from this court addressed to Government, under date the 5th July 1838, See Appendix. 

to modify the regulations referred to in paragraphs 6 to 10 of that letter, by an 
Act of the Supreme Government, and this arrangement would, in the opinion of 
the Sudder Adawlut, be far preferable to the other alternative alluded to at the 
conclusion of this court's letter to Government of the 5th July 1838, of attach-
ing the courts of Vizagapatam and Itchapoor to the zillah of 1\lasulipatam. 

5. The substitution of an auxiliary for a zillah court at Vizagapatam, would 
no doubt be an economical arrangement. Tl1e situation of register to the court 
might be forthwith abolished, and the officer holding the appointment might be 

58 5. u u 4 traust erred 
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transferred to the zillah of Bellary, where the sen·ic~s of a rc~istcr are fulh 
required But it is presumed that the European officer now m charge o t ~e 
court of Vizugapatam will be allowed to retain his pres.ent allowances unul 
otherwise provided for. 

Ordered .that extract from these proceedings be forwarded to the chief secre· 
tary to Go;ernment for the purpose of being laid before the Right honourable 
the Governor in ~ouncil. · 

(True extract.) 
(signed) lV. Dougllu, 

Register, Judicial Department. 

(No. J 76/384.) 

ExTRACT from the Minutes of Consultation, under date the 12th May 1840. ' 

Read the following extract from the proceedings of the Court of Suddcr 
Adawlut. 

(Here enter 20th April1840.) 

(No. 75 A.) 

Para. 1. Under the opinion expressed by the court of Sudder Adawlut in the 
proceedings recorded above, that a zillah court is not absolutely necessary for 
administering to the ju~icial wants o~ so l!mited a_jurisdiction ~ t~at left u~dcr 
the operation of the ordmary regulatiOns m the-VIzagapatam distnct, the R•ght 
honourable the Governor in Council resolves that the orders of Government con· 
tained in the extract from the Minutes of Consultation, dated 22d June 1838, 
No. 619, for the abolition of the zillah court recently transferred to Vizagapatam,· 
and the establishment of an auxiliary court in its stead at that station, be carried 
into effect at the ealiest practicable period. 

2. His Lordship in Council resolves to attach the new court at Vizagapatam 
and the court at ltchapore to the zillah of Masulipatam .. 

3. The appeals which may in consequence be' expected to be made to the ' 
zillah court at Raj~lmiundry, the Right ~onourable the Governor in Council , 
does not think are bkely to .be so numerous as to embarrass that court; should 
it however prove to be otherwise, his· Lordship ·in Council will be prepared to 
attach one· or more additional sudder ameens to it, and to apply such other 
remedial measures as may be found to be necessary, such, for instance,' as · · 
restricting the original jurisdiction of the zillah judge to suits beyond the juris· 
diction of his subordinate, which will afford him leisure for the disposal of 
appeals until the decision of the Government C?f India shall be formed upon the 
introducti~n of the contemplated refo~ms in the judicial sy~tem un~er this presi
dency, which have already for some time past been under Its consideration, and 
may therefore be expected to be disposed of at no very distant period. 

~· The judges of the court of Sud~er and Foujdary.Ada!'lut will be pleased 
to Issue the necessary orders for carrymg these ResolutiOns mto effect, and will 
~reparc and. submit !he usual proclamation for publication in the official Gazette. 
for general mformatwn. · , · . 

5 •. As Mr. Glass on the abolition of the zillah court will, until otherwise pro
vided, hold charge of the court to be established in its stead, he will of course 
be entitled to draw his present allowances until nominated to an office of equal 
emolument. 

(A true extract.) 

· (signed) H. C!tamier, • • 
Chief Secretary. 
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(No. 9i·) 

ExrnACT from the Proceedings of the Sudder Adawlut, under date the 22d 
May 1840. 

READ ext~a~t from the Minl!tes of Consul~ation, under date the 12th of May 
1840, contammg the Resolution of the R1ght honourable .the Governor in 
Council, that the zillah court recently transferred to Vizagapatam be abolished, 
and that an auxiliary court be established in its stead at that station, and that 
the new court at Vizagapatam and the court at Itchapore be attached to the 
zillah of Masulipatam, directing also the court ofSudder and Foujdary Adawlut 
to issue the necessary orders for carrying these Resolutions into eflect at the 
earliest practicable period, and directing the court to prepare and to submit 

' the usual proclamation for publication in the official Gazette, for general in-
formation. · • · . 

L Ordered accordingly, that the accompanying draft of a proclamation noti
fying the abolition of the zillah court at Vizapagatam from and after the 1st of 
June next, and 'the establishment of an auxiliary court in its stead, be trans

. mitted to the chief secretary to Government, for publication in the official 
Gazette, if approved of by Government. . ' 

2. Ordered further, that a copy of the Resolution of Government, recorded 
above, be furnished to the provincial court in the Northern Division, for their 
information and guidance, and with instructions to communicate a copy thereof 
to the magistrates of Ganjam and Vizagapatam, and to the judges at Zizagapa~ 
tam and Rajahmundry, and to the principal sudder ameeq at Itchapore, for their 
information. and guidance respectively. . , , _ .. . . _ . . 

3. The allotment of thedistrict moonsiffs, under the two courts at Vizagapa
tarii. and Itcnapore, as sanctioned by government under date the 1st of November 
1839, will not be disturbed; but, adverting to the state of the business before· 
the court at Vizagapatam, tpe court of Sudder and Foujdary Adawlut are of 
opinion that, on the .reduction ~f the zillah court at Vi.zagapatam to an auxiliary 
court, a correspondmg reductiOn should be made m the present authorized 
establishment at Vizagapatam. The court of Sudder and Foujdary Adawlut 
would propose that it be·fixed on a scale approximating as nearly as possible to 
that sanctiOned by government in June 1836, 'for the late auxiliary court at 

· Vizagapatam ; and a list of the proposed establisht:nent for the new court at that 
station is accordingly herewith submitted for the sanction of the Right honour- . 
able the Governor in Council. . 

Ordered, that extract from these proceedings be forwarded to the chief.secretary 
to government, for the purpose. of being laid before the Right honourable the 
Governor in Council. 

Ordered further, that paragraphs 1 and 2 of these proceedings be forwarded 
for the information and guidance of the provincial court of appeal and circuit in 
the Northern Division. • · 

· (True extract.) 

(signed) w: Douglas, Register. 

. ' 

PROCLAMATION. 

WHEREAS the Right honourable the Governor in Council of Fort St. George, 
by virtue of the powers vested in him by Regulation I. of 1821, and Section 2, 
Regulation I. of 1827, has deemed it expedient to abolish the zillah court here
tofore held at Vizagapatam, and, in the stead thereof, to establish an auxiliary 
court at that station, to· be attached to the zillah court at Masulipatam. All 
persons, tl1erefore, are required to take notice, that from and after the 1st day of 
July next, the said zillah court at Vizagapatam will be abolished, and an auxi
liary court will be established in lieu thereof, such parts of the Ganjam and 
Vizagapatam· -districts as may remain subject to the operation of the ordinary • 
1·cgulations being from that date attached to the zillah of Masulipatam. 

The jurisdiction of the said auxiliary court shall extend over all places and 
persons heretoforo subject to the jurisdiction of the zillah court of Vizagapatam. 

(signed) JV. Douglas, Register. 

sss. x x 

(13.) No. V. 
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System. 
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Proposed Establishment of the Auxiliary Court at Vizagapatam. 

&. As. 
Drought forward - -sheristadar - - - 80 -

40 1 ructawan - - - -naztr- - - - - -
1 ·Sweeper • - - -

head translator - - - 70 - 1 head peon - - -
4 deloyehs - at 7 Rs. each 

assistant ditto - - 40 -- at 61 14 peons - - -
head English writer - - 35 -

20 Rupeu - -English writer - - - -
record keeper - - - 30 - . Government vakeel - -. 
assistant ditto - - - 10 - • 
tawabnierees - - - 28 - Gaol Establishment : 

assistant ditto • - - 17 8 1 ~oler - - - -
gomastah 21 1 Jemedar - - - -- - - - -

' ' 1 dufl'adar - - - -
ditto - - - - 16 - 18 peons - at 6 Ill. eacla 
ditto - - - - 16 - "' . Rupeu - -
ditto - - - - 14 -
ditto 10 - Total Rupeu - -- - - -

head moonshee - - - 28 -
sub dittO 21 - 1 sndder ameen - - -- - - -
shrofl' - - - - 10 8 Ditto establishment -
mochy - ~ - - 6 - Total, including Sndder} . 

~een - - -
Carried forward - - 511 -

• 

(No. 220/430.-Judicial Department:) 

lli. As. 
511 

3 
3 

10 
28 
73 

630 

15 

20 
14. 
7 

DO 

131 

770 

21!0 

45 

1,021 

' . 
' 

-
8 
8 
8 

-
8 

-
-

----
-
-
-
-
-

ExTRACT from the Minutes of Consultation, under date the 27th May 1840. 

Read the following extract from the proceedings of the Sudder Adawlut: 

(Here enter 22 May 1840.) 

: 

1. TnE Right honourable the Governor in Council approves of the proclama
tion submitted with the foregoing proceedings, and desires that it be published 
in three alternate numbers of the official Gazette for general information, the 
date fixed therein for the abolition of the zillah court of Vizagapatam, and the 
establishment of an auxiliary court in· its stead, being altered from the first 
proximo to the first of the following month,· in order that all parties concerned 
may have due notice of the same. 

2. The Right honourable the Governor in Council approves of the directions 
reported in the 3d paragraph respecting the allotment of the district moonsiffs 
under the courts of Vizagapatam and ltchapore; and his Lordship in Council 
sanctious the establishment proposed to be entertained for the contemplated new 
court, amounting toRs. (l021), one tliousand and twenty-one per mensem. 

(True copy.) 

(signed) 

(A true extract.) 

W. IJouglas, Register. 

(signed) JI. Cltamier, Chief Secretary. 
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APPENDIX. 

(No. gg.) 

From TV. Douglas, Esq. Register, to the Chief Secretary to Government. 

Sir,· 
I A.M directed by the judges of the court of Sudder Adawlut to acknowledge 

the receipt of an extract from the Minutes of Consultation, under date the 22d 
ultimo (No. 619), on the subject of the measures/reposed to be adopted for the 
better administration of the hill zemindaries an other tracts in the zillahs of 
Ganjam and Vizagapatam. 

2. In para. 1 of the extract from the Minutes of Consultation abq,ve referred 
to, it is stated that it has been resolved by government, ." that not only the hill 
zcmindaries, but also all the ancient zemindaries in Ganjam and Vizagapatam, 
whether they be still in the possession ofindividuals, or have fallen into the hands 
of government by forfeiture or other cause, should be exempted from the opera· 
tion of the ordinary laws ; " and that " the Supreme Government" have, " in 
para. 8 of its officiating secretary's letter, dated the_l6th of April last, desired 
that the zemindaries or other tracts which are. to form the separate jurisdiction 
of the Commissioner, be specifically mentioned in the proposed new law for their 
future administration." 

3. The court of Sudder Adawlut inferred, from para. 4 of the letter from the 
officiating secretary to the government of India, dated 16th April last, that, 
under the scheme proposed by the government of India, " the Commissioner 
would have no jurisdiction over the low lands immediately adjacent to the hill 
zcmindaries," but merely "concurrent jurisdiction, as magistrate, over the 
campaign tracts immediately adjoining the hill zemindaries," when, as under 
the Bengal Code, the Commissioner would be invested with authority to call, 
upon his own responsibility, for military aid from the nearest station, in qase of 
insurrection or other emergency ; and on this point, therefore, the court of 
Sudder Adawlut have directed me respectfully to solicit the further orders of 
government with reference to the Minutes of Consultation of the 14th May 1838, 
requiring their opinion on the whole arrangement~ proposed. · 

4. In the ad para. of the Minutes of Consultation, under date the 22d ult., 
it is stated that, as the arrangement originally contemplated by government is 
about to be superseded by that suggested by the Supreme Government, of 
uniting in one functionary the· powers of Commissioner in the hill tracts within 
the districts of Ganjam and Vizagapatam, the Right honourable the Governor in 
Council is of opinion that, under this arrangement, it will not be necessary that 
the jurisdiction of either of the courts to be. established in them should exceed 
the revenue charges of the remaixtder of those provinces, but should be made 
strictly to correspond with their respective reduced sizes. by which measure the 
Right honourable the Governor in Council contemplates that an~auxiliary court, 
instead of a zillah court, will be found fully adequate for all the judicial wants 
of the district ot' Vizagapatam; and that the further reduction of charge, which 
will be effected by such substitution, will be available for meeting the extra 
charge which will have to be incurred in the establishment of the contemplated 
separate and independent commissionership for the hill. tracts of the two 
provinces.. . , , . 

s. In the proposed measure of abolishing the zillah cou~fof · Chicacole diffi· 
culties have suggested themselves to the court of Sudder Adawlut; and the 
arrangement of establishing an,auxiliary court at Vizagapatam in its stead may 
possibly involve a mo~ification .of the ~egul?tions to a ~onsi~era~le extent. . 

(B.) No. v~ 
Madras Judicial 

Sy~tem. 

o. If the zillah court of Chicacole is abolished, it will be necessary to make Vide Cl. 3, Sec 5, 
provision for the trial of appeals from the decision of the assistant judge in snits. Reg. I. 1827. 
not exceeding 1,000 rupees, which, under the law as it now stands, lie " to the 
judge of the zillah." 

7. It· will be necessary also to modify the prm·i,ions of sect. 8, Regulation I. 
of 1827, and of sect. 5, Regulation VIL of 1827, pre~cribing the mode in wl1ich 

585. X X :.! the 
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the assistant judge, the principal sudder amecn, and the suddcr amccn of the 
auxiliary court are to procure expositions of the llindoo and 1\lahomedau law in 
suits pending before them, and to make provision for the hearing of special 
appeals from the decisions of the sudder ameen in the native court at Itchapoor, 
which, by clause 2 of the last quoted enactment, are required to be preferred to 
the judge of the zillal1. . · • 

8. In the event of the abolition of the zillah court of Chicacole it will be 
necessary also to make provision for the hearing of appeals from the decisions of 
European officers of. government which may arise within the jurisdiction of the 
principal sudder ameen's court at Itchapore. Under Section 8, Regulation VII. of 
1827, all such appeals lie to the zillah court only. 

9. It will be necessary also to modify the provisions of Sections 9, 10, 11, 12, 
and 14 of Jl,egulation VII. of 1827. . · 

. ' 
'Vide Sec. s. Reg. 1 o. The principal sudder ameens in their criminal capacity have no jurisdic-
"X!11· 0~8ii:1v tion over Europeans and Americans, consequently special provision must be 
of 1~;7. ct • made for the trial of such persons concerned in any crime or misdemeanor which 

- . 

may be committed within the jurisdiction of the native court at ltchapoor; if the 
court of the criminal judge of the zillah be abolished. 

11. It is .true that these difficulties might be obviated on the abolition of the 
zillah of Chicacole, by attaching the districts of Ganjam, and Vizagapatam to 
the zillah of Masulipatam; but the great distance of Rajahmundry (the station 
of the zillah court of Masulipatam) from both, renders such measure, in the 
opinion of the court of Sudder Adawlut, highly inexpedient; add to which, the 
annexation of so large a tract of country to the jurisdiction at present assigned 
to t~e zillah court of Masulipatam, might so encumber the file of that court with 
appeals of the nature specified above as to render the appointment of an assistant 
ju~ge, under Sect. 2, Regulation VII. of 1809, absolutely necessary for the due 
investigation ·and decision of the civil suits depending before the judge. · 

12. And under these circUm.stances the court of Sudder Adawlut direct me t~ 
solicit the further orders of government on the subject. i 

. . 
I have, &c. 

· Sudder· Adawlut, Register's Office, 
5 July 1838. · 

-·(signed) IV. Douglas, 
Register. 

.. 
• 

(A.) 

PRESENT ESTABL ISIIMENT. PROPOSED E.,TAnLlSIIMENT. 
• 

DISTRICTS. Judges Principal TOTAL Civil Aasiatnnt 
of Zillah As11istant Judges, 

Provincial Budder in each and Session or Principal TOTAL 
Courts. Judgu. Judges. 

Aineena. District. J~d,et. 
Budder 

• Ameen• • 

:t<orthern Division: 

Ganjam - . . - . . . • . . 1 . l { } • 1 1 
Vizagapatam 1 3 . - - - . 1 . . . . 1 J 1 
najahmundry - - - - . 1 . - . • . 1 1 1 2 
~lasulipatam • - - - - - - 1 - - 1 1 1 2 

Guntoor - - . - - - . - 1 • - 1 1 1 2 
N-~llore . . - . - . 1 - . . . 1 1 .2 1 

I -
~· 

Total in !he 
~·" - - - ~ 3 2 1 Dlviaion, G ,, 5 lJ 

.9 - == - -
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PRESENT ESTA l3LISHM ENT. PROPOSED ESTA!lLlSHMENT. 

DISTRICTS. 

Centre Divisions: 

Bellary .. - . 
Cuddapnh - -
Chittor - • . 
North An:ot . . 
Chingleput - . 
Cuddalore . . 
South Arcot . . 
~ 

Five - . 

Northern Division: 

Cambncanna Tanjars 
• 
richinopoly 

Iudura 

T 

11 

T 

-
• 

imavelly 
• 

.c 
s 

oimbatore 

elem -

-
. 
. 
. 
. . 

. 
-
. 
. 
. 

Judges 
of 

Zillah 

Pruvincial Judges. 
Cuuru. 

- . - I -. . - I 

:} . - 1 

. - . 1 

:} - . . -. . . -

- 3 4 

--
' 

. . - 1 
I . -. . - -

. - - 1 

- - . - -
. . - - . 
. . . 1 

Principal TOTAL 
Assistant 

Assistant Civil Jud~es, 

Sudder in each and Session or Principal 
Ju~ges. 

Arueens. District. Judges. Sudder 
Amecms. 

- . . - I I 1 

. - I 'Z 1 .2 

. - . . 1 1 1 

. . - - 1 1 1 

. . . . . - . I -
1 . . I - . I' 

Total in the 

1 1 Division, 5 6 
9 

- . . . I I 1 

I .I - 1 1 1 

- . . . 1 1 1 
• -

1 . - 1 1 1 

1 . - 1 I l 

. . . ·. 1 1 1 

-
Six • . 

' . 
Western Division : • 

alabnr M 

c " nnara 

. 

. 

' 
Two 

- -
. . 

. ~ 

. . 

Ninetl!f Districts 

; . • - 3 

- • 

. . . 
-. . - -. 1 

' -
' 

' . 3 
. 

. u 
• 

Total in the 

3 3 - Division, 6 6 
9 

' '. 
1 II . . 3 1 3 
.. ~ 

1 1 II 4 I t4 

Total in the 
I 

II 3 ~ll Division, II 7 
10 

' ! 

.U 9 4 37 18 t ~s 
' 

* Or only one assistant judge (or principal sudder ameen), if the court at Cumbum is not continued. 

t Or three, if Sirsee is not continued. This includes one assistant to the civil judge of the zillah. 

. 

'fO'fAL. 

2 

3 

2 

2 

-
ll 

-
II 

-
2 

ll 
• 

2 

ll 

~ 

D 

--
Ill 

= 

4 

5 

9 

~-· ' 

43 

:j; 'l'wenty·five (or 113 if the courts at Cumbum and Sirsec are abolished). Assistant judges or principal suuuer 
ameens at the discretion of Government. 

XX3 
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;6:~ ~~:~ 1\lxNUT.E by the Honourable w. 1V. Bird, Esq.; uated 3 October 1840. 

~·3~ \ 
Onthe;llodification IN a Minute dated the 24th of May 1839, I have already expressed my con-
of tLe )!adras Ju- currence, for the reasons assigned by the government of Fort St. George, in the 
dirial System. proposed modification of the Madras judicial s.ystcm. That modification has 

been ordered by the honourable Court to be earned into effect without further 
delay; and it has only been postponed for the receipt of the Report from the Law 
Commission which has now been submitted. 

LEgis; Cons. 
5 Oct. 1840. 

No. 40. 

Legislative. 

That Report should be immediately forwarded to the Madras'government, witb 
a view to obtain as soon as practicable the opinion of the Right honourable the 
Governor in Council and of the Judges of the Sudder and Foujdaree Adawlut in 
regard to the various and important suggestions which it contains for the early 
accomplishment of the object so long desired. 

Those suggestions appear to me, as far as I cim at pre5entjudge,'well calcu
lated to remove the evils complained of, and to improve in a very great degree the 
efficiency of the judicial administration under the 1\Iadras government. There 
are a few points on which I entertain some doubt; viz. whether so large a num
ber of civil and sessions judg~s are indispensably necessary, whether it be advi
sable to pursue the course recommended in regard to special appeals, whether 
the districts of Ganjam and Vizagapatam should or not be excluded for the 
present from the general scheme, and whether assistant judges might not imme· 
diately be dispensed with altogether; but on these and a few other points I shall 
abstain from saying more until we hear from Madras upon the subject. 

(signed) W. W. Bird. • 

• 

(No. 308.) 
. . . -

From F. J. Halliday, Esq. Junior Secretary to the Government of India, to 
H. Chamier, Esq. Chief Secretary to Government of Fort St. George. 

ffi~ • • 
WITH reference to your letter No. 489, dated 3d i~ne 1836, I am directed by 

. the Governor-general in Council to transmit to you, for submission to the Rill'ht 
honourable the Governor in Council, the accompanying copy of a Report fr~m 
the Indian Law Commission, dated 2d August last, upon the.- proposed changes 
i~ the judi~ia! system .of i.he presidency of Fort St. George, an~ to request th~t 
his Lordship m Council Will favour the Supreme Government mth as little delay 
as pract!caule, as well 'Vith his own opinion as with that. of.the JudgGs of th(! 
~udder an~ Foujdarce.Adawlut in' regard to the various and important suggcs
tlo~s con tamed ln that. Report, for the early accomplishment of an object so long 
deSired. If the changes suggested by the Law Commission be· approved by the 
author} ties at Fo~ St. George, I am further direc.t~d to request tbe government 
of India may receiVe drafts of the enactments reqmsite to carry them into effe~t. 

Fort William, 
5 October 1840. 

I have, &c. 

.(signed) · F. J. Hallidq,y, · 
Junior Secretary to Government of India. 
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-(B.) No. VI.-
· On the Qurstion of rendering· Lands purchased under Fictitious Namrs 

liable to Forfeiture, including Lands of Native Officers, &c. 

(No. 30.) 
From J. C. C. Sutlterland, Esq. Secretary to the Indian Law Commission, to 
· T. II. Maddock, Esq. Secretary to the Government of India, Legislative De

partll\ent, Fort William. 

srr, . 
Mr. Secretary Macnaghten's letter, dated 5tl1.March 1835, No. 641, referred 

to t~e Indian ·Law Commission the question of rendering all lands liable to 
forfeiture which may have been purchased in fictitious names by any parties 
native officers of Government and others. ' 

2. This reference arose from a despatch of the Honourable Court of Directors · 
dated 4th l\Iarch 1835. In it the Honourable Court proposed that the nativ~ 
judicial officers should be required to report the avowed acquisitions of land by 
themselves and relations, and that the clandestine acquisition by such officers 
should be prohibited and the title derived thereby declared vitiated. 

3. On receipt of the above reference, the Law Commissioners addressed to 
the principal judicial and revenue authorities letters, which solicited information 
and opinions on the following points. The prevaleney of the practice, its 
origin, its advantages, if any, and the most suitable remedy if abolition were 
decided on. 

4.' Mr. J.P. Grant, the late officiating secretary, in his letter of 30th June 1837 
to Mr. Secretary Macnaghten, in acknowledging the above, intimated that the 
Law Commissioners saw great inconvenience in the practice, but before sug
gesting any measure of abolition, had instituted the above· inquiry, on con
sideration of the great variety·of landed tenures in India. 
· 5. In my letter of 14th September 1838, to your address, it was intimated 

that the returns that had been called for were not yet complete ; and with 
reference to the letter from Government, dated 211\Iay, whereby certain subjects 

' on which special legislation ,was proposed had been recalled, the Law Commis
sioners took the opportwi.ity of asking if the Supreme Government still expected 
any special recommendations from them. By your reply, dated 5th November 
1838, the Law Commissioners were instructed, on the completion of their 
inqumes, to refer the whole oftherr proceedings on the matter for the informa- . 
tion of Government, a Sale Act, in which provisions· might be made for such 
cases, being in course of preparation. . • 

6. In compliance with this instruction, I am directed to transmit to you, for 
the purpose of being laid before the Governor-general in Council, a copy of the 
letter addressed by order of the Law Commissioners to ·the Sudder Courts and 
Boards at the three· Presidencies, a:nd the reports which have been received in 

. answer to the queries therein contained, viz. a report from the Sudder Dewanny 
Adawlut at Calcutta., with an abstract of reports received from the subordinate . 
judicial officers. · 

A report from the Sudder Dewanny Adawlut at Allahabad, with reports from 
the subordinate judicial officers and an abstract. 

A report from the Sudder Adawlut at Madras, with reports from the subor-
dinate judicial officers. . 

Reports from the Sudder Dewanny Adawlut at Bombay and 'the Boards of 
Revenue at Calcutta, Allahabad, and Madras, and the revenue commissioner at 
Bombay. . 

7. It will be observed that the practice of purchasing lands in fictitious names, 
or in the names of persons not really interested, is said to be very general in 
the lower provinces of the Bengal Presidency, but n?t common any where in the 
upper provinces, and in some of them almost, if not altogether unknown. 
Under the Madras Presidency it is stated to be, very common in the southern and 
western divisions, particularly i!l the latter, comprising the districts of Malabar 
and Canara and to prevail more or less in every district in the northern and 
centre divisions also. In the Bombay Presidency likewise it appears to be very 
&encrally prevalent. 
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s. ·The practice appears to have obtained in most parts of the country before 
they fell under thP British rule; but it is said to have originate~ in some parts, 
and rrenerally, to haw become more common subsequently. It 1s supposed that 
unde~ former Gowrnnwnts it was induced in a great measure by fear of the· 
rapacity and extortion of the rulers and their officers. The greater prevalence 
of the practice under the British Government is ascribed· generally to the 
operation of certain provisions in our Regulations, those particularly which 
imposed restrictions upon the acquisition of lands by Europeans and the nath·e 
functionaries in the Revenue Department, and those which subjecte~ land
holders to certain duties and personal liabilities. To evade the former, both 
Europeans and native functionaries adopted the expedient of purchasing land 
in the names of their dependants. Though the restrictions applied ·only to 
revenue officers, yet the practice appears to have become common amongst all 
classes of natives in. the public·. service, mainly to prevent their superiors in 
office from becoming informed of the extent of their acquisitions, lest suspicions 
of their integrity should be excited. Capitalists, also, who desired to invest 
their funds in landed property, but did not like to incur the public responsi-
bilities of landholders, fell into the same practice. · · 

9. The practice has been followed tn other cases from various motives, but 
mos~y with a deceitful purpose ; for example, with the design of placing the 
property purchased beyond the reach of creditors or the Jirocess of the courts 
for the execution of decrees; and of the revenue officers, for the realisation of 
arrears of revenue; or in order to make a settlement of it in favour of a parti
cular party, not in accorQ.ance with the law of inheritance. Sometimes, how
ever, parties follow the practice in good faith, actuated· not uncommonly by 
superstitious motives, by which they are induced to make purchases in the 
name of some member of the family who is deemed fortunate, or in the name . 
of a deceased person who is held in venerati!)n among them, or perhaps in' the 
name of one of their gods. · · . 

IO. It appears to be thought that the practice is growing less frequent, and . 
now that Europeans are at liberty to acquire lands openly, and it is declared thAt" 
there is no objection to native judicial functionaries holding lands, pronded 
they register them; and since measures have been taken to render the respon
sibilities of landholders less troublesome to them, there are fewer inducements 
for the real purchaser to keep out of sight, while experience has shown that 
these underhand transactions are far from secure: . It. is to be expected, there-· • 
fore, that the practice will fall off still more without 'the direct interference • of 
the Legislature. · · · 
• I I. I am directed to add, that adverting to the terms of your lett~r of the · 

5th November I838, from which it appears that t~e result of these inquiries 
m~y.be wanted for the P?XPosrs of the Sale Act now.in preparation, the Com~ 
mlSs10ners have not cons1~red that they were requir~d, or that it was neces
s~· on the present occas10n to accompany these reports w~th any recommen-
datlOns. •· 

Indian Law Coriunission, 
3I October IS-tO. 

I have, &c. 
(signed) J. C. C. Sutherland,- · 

Secretary. 

From J. P. Grant, Esq. Officiating Secretary to the Indian Law Commission. 

(Circular.) 

Nos. 32, 33, 34, and 35. 

To Superintendent of Revenue 
Bombay, and Secretaries of all 
Boards of R~venue. 

Sir, 

Nos. 28, 29, 30, and 31. 

To Registers of all Sudder C~urts.' 

Dated 30 June 1837. 

I AM di~ected by the. In~an Law Commissioners to request that you will lay· 
the followmg commumcat10n before the Court., for the consideration of the 
Judgest. 

2. The Indian Law Commissioners have had before them certain corre- · 
spondence between the Calcutta and Allahabad sudder courts and government 

on 
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~m the subj~ct of.th~ ~ules which have been ~s?ued by those courts for prevent- n~spccting Lando 
mg suborthnate JU<hcml officers from acqu1nng landed property secretly,· or held ulllkr 

.holding it under feigned names. This correspondence was laid before the FJclltJOu• Names. 

Indian Law Commission by the Government of India in connexion with the 
more general question of the expediency of rendering all lands liable to for-
feiture which have been purchased under fictitious names by any parties, 
whether native officers of Government or others. The Commission are fully 
impressed with the inconveniences which result from the common Indian 
practice of purchasing and holding property in fictitious names, but they fed 
that it wpuld be unsafe to make a general change in the existing law on so 
important a point without a fuller knowledge than they now possess of the 
circumstances under which the practice has sprung up in every part of India. 
With this' object, I am directed to request that you will obtain the opinions of 
the Judges • on the following points: , 

I st. Is the practice of holding landed property under fictitious names com
mon in the provinces under the jurisdiction of your Courtt? 

2~. If so, when did that practice originate, and what were the circum
stances that induced it? . 

3d.· Are there any advantages in the continuance of that practice, and if 
there be, what are those advantages? • . 

4th: In case of it being determined to prevent the continuance of that prac
tice, what provisions of law would most surely and conveniently, and with least 
risk of injustice to individuals, effect that object . 

Indian Law Commission, 
30 June 1837. 

• 
• 

'·. (signed) 
• 

: • (No: 1224.) 

• 
(~igned) J.P. Grant, 

Officiating Secretary. 

(True copy.) 
.1. C. C. Sutherland, Secretary. 

From J. llawhins, Esq. Register of the Sudder Dewanny and Nizamut Adawlut 
at Fort William, to J. C. C. Sutherland, Esq. Secretary to the Indian Law 
Co~mission. .• ,_ . . . 

0 Members, 

t Board. 

t.gis. c .. n •• 
~3 Nnv. 1840. 

No. 13. 

' . ~ir, · . . ·;, • • • Sudder Dewanny 

· 'V 1 TII reference to Mr. Offi.ciating Secr~tary Grant's letter (~ o. 28), dated J'res:n~:a~~.Jt nat• 
the 30tQ. June 1837, on the subJ~Ct of holdmg lands under fict1t,jous names, I tray, w. nrnddon, 
am directed to state, for the information of the Indian Law Commission, that C. Tucker, Esqrs. 
previous!}: to· giving their own opinion on the questions proposed, the Court Ju~ges~andJ.F •. l\1. 

'd d . . .. h . . t f th . d f h 'll h d Held l.sq OfficJat· cons1 ere 1t proper to reqmre t e sent1men s o e JU ges o t e Zl a an irg Judge' 
city courts within their jurisdiction, who were well able to illustrate the local 

1 

• 

nnd·practical bearings of the question. . ·: . • • 
· · 2. An abstract has been carefully prepared in this office· of the returns of 
the local .authorities. In that paper (which is herewith forwarded) the causes 
which are believed to have led to the practice of holding lands under fictitious 
names are enumerated seriatim, and the measures which are considered likely 

, to put a stop to the pra~tice are pointed out, ··- __ 
3. The Court entirely concur in the sentiments expressed by the local autho

rities, as to the public inconveniences which arise from the practice in ques
tion, and the fraudulent objects which are facilitated by it. They are also of 
opinion that it would be expedient to prohibit the practice in an effectual 
manner. 

4. The practice is so general, and has so long received the sanction of the 
courts of law, that -it would be difficult to provide a remedy for the evil. But 
the court still think that the difficulty should not deter the Legislature from 
the attempt. · 

5. As a preliminary measure, a majority of the Court would recommend the 
establishment of a general registry of all transfers of immovable property, by 
rendering it imperative on parties to register all deeds of the nature of those 
described in Sect. 3, Regulation XXXVI. 1793, and the corresponding enact· 

. ments for the provinces of Denares and the ceded and conquered province~, 
. 585. Y Y with 
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"ith thr cxreption perhaps, of leases for. •cry small portions of lam~. Should 
thr GoYrrnment determine on the adopt10n of the mea.sure, the deta1ls may be 
settled hereafter. 

6. Should the grnrral registry be established, parties should be r~quircll to 
reo-ister llithin a prescribe!! period, in the name of the real propnrtors, all 
de~ds not already registered, and in the e\"ent of nny deeds Unller fictitious 
names hanng been already registered, the parties should be required to register 
them again in the name of the real proprietors. 

i. These provisions "·ith a positi1·e prohibition ~"ll.inst the recognition by 
the courts of justice of an)" dred or title under fictitious names, after tha 
period prescribed for a general registry, would, it is considered, tend to put a 
stop to the practice. • 

8. Mr. Braddon, how rver, a<herting to the prevalenca and duration of the 
practice of holding lands under fictitious names, nnd the rrcognition of it by 
the courts of judicature;is disposed to question the exprdi..:ncy of legislating 
upon the subject. He is of opinion, that nothing short of subjecting the pro
perty to forfeiture, would effectually put a stop to the practice, and he cannot 
but regard so sewre a penalty as wry disproportionate to the offence. llut in 
the event of its being determined to pJ.Ss rules upon the subject, he still thinks 
they should apply to future transactions, and not to those which have alrca.dy 
taken place. ' 

9. Mr. Braddon further observes, that as the Government have already ex
pressed their opinion against rendering the registry of all transfers of land 
imperative, it seems almost useless to re:.urge the consideration of the suujPct. 
He, however, has no reason to suppose that the me.asure would be nttrmled 
with any great hardship or inconvrnience to the parties concerned i:l the 
transfer, if the registry was made by the Cazee of· the Pergunnah in which the 
property may be situated. . . · 

I am, &c. 
Fort William, 17 May 1839. (signed) J. Hau:kins, 

Register. 

ABsTRACT of the Returns to the Circular Ord:!r of the 21st July 1837,· 
• regarding the practice of holding Lands in False Names. . . 

. . . . . . .. ' 

1. (1.) THE first question pr~posed by the Indian Law Commission to. the . 
local judges is, " Is the practice of holding landed property under fictitious 

~names common in the provinces under the jurisdiction of your courts ?'! ' 
2. !he practice is said to be general · in the districts of. :\loorshedabad, 

Tipperah, Sarun,. Sylhet, Rajshahye, Burdwan, · Nuddea, Dacca, 1\Iidnapoor, 
Cuttack, 1\lymensing, Patna, 'Behar, Rungpoor, .. Dinagepoor, Bhaugulpoor, and 
24 Pergunnahs, but not to prevail to any great extent in Backergungr, Sha
habad and Purn~ah. · In Hooghly one-third, and in Beerbhoom two-third~ of 
the lands are said to be held in fictitious names. ~ · · 

3. (II.) The next question, "When did. the practice originate, and wh~t 
were the circumstances that induced it?" resolves itseli into two, first, the 
origin of the practice, and secondly, the cause3 whic~1 gave rise to it. 

' ' - ' 
J.fessra.J. Curtis, 4. With reference to the first of these points, tile remarks of the Ju ges 
!: ~:n~i:.b1:1r. G. oBf East Burdwan, Nuddea, Backe~gunge, Dacca, Hooghly, Dinagepoor, 
Cook•,J.H.Patton, eerbhoom, 1\Ioorshedabad, and Sarun, are to the effect that the practice is of 
,\. J. Macdo~ald, long standing, and must have existed previous to the year 1793, as it. is men· 
:.s~Vil!;s~lo~J tio~ed ~n th~ ~egulations, a~d laws .are enacted against it, but that they cannot 
c. G. Udny. ass1gn 1ts ongm to any parhcular time. • 

Mem,.A.Smtlt, 5. In the opinion of the Judges of Bacl\ergunge, Chittngong, 1\Iidnapoor, 
H. !\loore, A. Dick, Cuttack, 24 Pergunnahs, Patna, Shahabad, Purneah, Bheerbhooin Sylhet, 
,1~; ~; ~athorn, Rajshahye, and Tirhoot, the practice may be regarded as the natural effect of 
''• .racrolt, tl · f th · • d h ' b d" I l ffi 11 J. w. Templer 1e exactwns o e nahve pnnces, an t e1r su or mate oca o cers, as we 

w. Dent, w. A. as of the system which required personal service from wealthy zemindars, and 
P~ingle, J. 11. . entailed other re~pon[;ihilities on the posscs-;ion of landed property. And thou""h 
Df• 0

1
hJ1Y1l• 1

131. st tam. insecurity of life and property has ceased with the Muhomedan governme~t 
>r , , ar ow, tl . . . l f 1 • ' 

""" H. s. uldfiold. ,e practwt· l>i contulUes ur otder, and those generally, d1shonest purpo:;r3. 
G. 'i';1c 
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6. The Judges of Nuddca and Mymensing, a"crib~ the practice cntirt·ly to ~·le<Srs. H. r. !\is-
the cunning of the natives. lwtt,& G. C.ChLap. 

7. And one officer, the :Judge of Jessore, considers it to have originated lllr. J. F. Cathcart. 
entirdy from " the fiscal regulations of Government, by which landed property 
was put up for sale in s:;.tisfaction of arrears of revenue." 

.8. As regards the second point, the circumstances which induced the prac
tice, the opinions of the local authorities are exceedingly various. The follow
ing is an enumeration of the ends for the promotion of which the practice is 
resorted to. · 

9. The judges who concur in each of the opinions arc mentioned at the end 
of each statement. · 

10. (1.) It ·enablrs debtors to defraud their credi- 1\Je,sro. J. F. G. Couke, H. v. Hathorn, 
tors.-1he Judgrs of Dacca, Cuttack, Patna, Behar, Rung- J. w. Templer, J. c. Brown, J. A. Shaw, 
poor, Dinagepoor, Bhaugulpoor, l\loorshedabad, and A. J. 1\facdonal?, ;A••i•t. T. Wyatt, F. W. 
l:iylhd. Russell, and H. :Sta111forth. 

11. (:1.) It enables zemindars to evade the demands of Government in cases 
where estates are sold for arrears of revenue, and a portion of the demand 
remains unliquidated from the proceeds, for the recovery of which Government 
could put up to sale other estates of the defaulting zemindars.--The Judges of Mems. A. Dirk, 
l\Iidnapoor nnd Cuttack. · and H. V. Hathorn. 

. 12. (3·) It enables landholders to evade the payment of revenue to Govern- . , · 
mcnt by pretended alienations in favour of idols.-The Judge of Sylhet. Mr. H. Stounfortb. 

13. (4.) It affords a means of evading the law which prohibits a sharer in 
a joint undivided estate from purchasing the property when brought to sale 
for arre::rs of Governi:J.ent re>enue.-The Judges of Sarun, Tipperah, and 
Sylhct. "There is, I think, (observes the Judge of Sarun,) little doubt 
that it is chiefly ascribed to the system. of joint and undivided land tenures, so 
common in the country, as well as to the nature of the law as connected with 
the sale of such estates for arrears of Government revenue. No sharer is 
allowed on these occasions openly to bid or purchase in his own name; whereas 
it is notorious that joint estates are often sold in consequence of one or more 
of the partners withholding their proportion of the Government revenue, with 
the fraudulent intehtio.n of purchasing themselves, or that they are bought by 
some of the co-sharers. As the law, however, does not recognise them as pur-
chasers, they are necessarily compelled to hold the property under It fictitious 

·name. It is true that such sales are declared illegal and liable to be cancelled, 
but the difficulty of ascertaining the fact effectually nullifies the force of this 
provision, and at all" events the sale cannot be annulled if more than two years 

~~ essrs. C. G. 
Udney, D. Pringle, 
and H. Stainforth; 

• 

have elapsed from the date on which it took place." · · M A n· k 
14. (5.) It affords a means of evading the prohibition against public 'Officers ~~~~sHa;ho:~ ' 

purchasing lands at reveml.e sales.-The Judges Of Midnapoor, Cuttack, Patna, J. w. Templer: 
·Behar, and Bhaugulpoor. . . · • . . , J. C. Brown, ami 

15. (6.) It enables native officers of Government to evade the rule which T. Wyatt. 
requires them to rrgister all acquisitions of landed property, and thereby to avoid 
exciting suspicions against them.- 'fbe Judges of Cuttack, 24 Pergunnahs, ·Messrs. H. v. 
Bhaugulpoor, and Rajeshahye .. The last-mentioned authority remarks, "Were Hathorn, W. Cra
the names of our native officers, or those of the dependants of the great zemindars croft, T B Wttt, 
divulged, some inquiry would of course be instituted. If an individual, draw- a~d R. ar ow. 

ing a salary of a few rupees per month; were recorded as the purchaser of an 
estate of considerable value, and the question, whence came his funds? might 
lead to important disclosures as to the probity of the recorded purchaser." 

16. ( 7.) The gomashtabs of ignorant, dissipated, or absent proprietors, pur· 
chase lands with their master's funds in their-own names, with a view to claim 
them at a seasonable tirne.-The Judges of Cuttack, Bbaugulpoor, and Ra- Messrs. H. v. 
jesbahye. On this point Mr. Barlow observes, " I have bad occasion to Hathorn, T. Wyatt, 
observe, that when in joint undivided estates one of the, parties \vas a minor, and R. Barlow. 

the proceeds of the entire estate have generally been appropriated to the pur-
chas~ of lands, (bcnamee), resulting, on a minor's gaining his majority, in violent 
breaches of the peace, sometimes in the imprisonment of the proprietors them-

. selves, in exptnsive lawsuits, and not unfrequently in the utter ruin of the 
whole family. The same evils are to be met with in <'ases where the pro· 
pridors are females, ancl their business conducted by rnooktears. Theoe thri1·e 
so long as suits are going on in our cour~s ; it i.s their interest to encourage 

585. . : · y y 2 · them; 
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R•specting Lands them; sums of money are entrusted to them for the conduct o these cases, 
held under ·which are very often laid out in the realisation of landed property, bought 
Fictitious Names. d ~ 1 " un er· .eignet names. .. · . 
Messrs. B. v. ·17. (8.) A sharer in a joint family property purchases estat.es under ·other 
Hatbotn, H. Stain- names, with a view ultimately to appropriat~ such estates, acqmred out of the 
forth, ud W. Cra- common stock, to himself.-The Judges of .Cuttack, Sylhet, and 24 Per-
croft. ah .. · . , . 

gunn _s. • , · . . , ; " ... · '· . . · · .; • 
i":"P" H. MjW' . 18. (g.) The practice enables persons to secure pr~perty to their sons un• . 
Temple~~~:s;ai,.: atr~cted by the claims of other membe~ of t~eir family.:-The Judges of ... 
forth, and B. S, Chittagong, Hooghly, Patna, Sylhet, and Tirhoot; ~. · · · ,.. . , , 
Oldfield. • . • . . , . . ' · . · . •'· . . 

M G Cb 
"J'''w' ·,;.: ' ' · 19. ·(to:) It enables zemindars, and particularly female, to 

esmt. • eap, • • aem- d la ' hi h ak h 'bl ~ . ll plet, w. Dent, J. c. Brown, ·r. , eva. e the ws '\'{· c .rn e t .em respons1 e. ·~r certam po ce 
Wyatt, J. H. D'Oyly, J. F. G. Cooke, ·duties. such as gtven information of the commtsston• of the off en-

• and 1!. S. Oldfie~d. : . · , · · · · J ders. -The' Judges of Mymensing; Patna, Shahabad, Behar, 
• S" DNK• : J Bhaugulpoor, ·Beerbhoom, Dacca, and Tirhoot. . . f' ' ' 

• 

• 

• 
)Jr. 11. v. IIao 
tbOI'Ilo 
t 

120. (i1.) Estates'are heltl under other names; with a view to furnish. 
fictitious, security for fraudulent purposes. •"' Landed proprietors, native officers · 
(about to be entrusted with public money), traders, .bankers, and the' like, all .. 
of whom, on various occasions, are called upon to furnish· aecwity• in· their • . 
several pursuits -and mercantile transactions, continue to avoid eventual re- · 
sponsibility, by always having a portion of their• landed property in the name. 
of a servant or dependant, which is ever ;read! to be pledged whene't'er securityr 
is required of them, and which if at any time declared fortified or obnoxious to 
sale, is immediately -claimed by the benamee holder,. who has little difficulty,. 
with the assistance of the actual proprietor, in proving his ostensible right to'· 
th~ 11roperty.-The Judge of Cuttack." .-~ .. ,. ~·. 1 , ,, ,: ~ ·, '.', 1 .. "' ~·· ••. •• :. . , ,, "~ 

1•21 •. (t~.) The practice is sometimes• resorted'tO ·"by 'landed proprietol'8•. 
with a view to enhance the rents of thPir: tenantry~ ·which· they effect by sus.-· . 
pending th.e Government dues, and thereby ·causing· a sale, when they them..: · 
selves repurchase under fictitious names, and then,· as new .purchasers, enter'' · 

)lr. B. v. He- into fresh engagements with their tenantsY-The Judge of puttack. • "' · 
thorn. • · · · •· • · · 

.;.:) 
2 11

_,rf .22. (13.) Fuke~rs, gos~ains, and other. descriptions o( religious mendican~'" · 
. · .1 .. ,, 1wh~ ,Profess to, live enprely upon chanty, . fre~uently posse~ ;lands unde!' 

Mr. H. V. Ha- . fictitious names~-. The Judge of Cuttack.. .::· ' . · · · · ··· · '' ''-
tbOf'll. ,. ''' , '" t ~ ' ' t,' 

0 _i'' - .,- '"·, ·-I ~ 

: 23,• ( 14.) Indigo .planten were l11 the habit of holding lands in the n8mes of.· 
· · others, from an impression that they Wert! prohibited from holding ,or f;mnin ... 

Mr. H. v .. Ha- · l d Th J d £ C k. ~ thoro. . an s.- e u ge o uttac . · . ,, .• ~. . . .:, . .. :"' , . , , ,,) 

• :··· · 24. LMtly,'the practi~ -~. aScribed t~ th~ subdivision' of property, atid th& 
~:.·c~·J: ~~~~~ introduction. of the putnee 'or underletting system,. 'sanctioned by ~gula~on • 

• and o. Pringle. Vlll. 1819.-The Judges,ofltooghiy, Sarun, and Tipperah.' ' · ··· ·. 
<'• l ~ ~o.,.'' ':•·:• ,•,'' ',..' -~··: ••,: 'rl\,:.,,,• ~ .:..,,,-/-'1.1 .;~~ ~ ~ . . ! 

25. III. The third question proposed is,· ~·:Are ;there any advantages in the .. continuance of that practice, and if there be, what are these advantages r· .... ,; ·, 
• :M••n. J. Curti•, R. P. Ni•~•'-:. ·• 26.· The :tJdges of East Burd~an, Nuddea, Backergunge. Daeca; 

A. Smelt. J. F. G. Cooke, A. Dtek,. M'd 1 .J C tta k' M • · "'4 p · h Beh • J. F.Catbcart, H. v. Ralburn, G. c. 1 napoor, essor~, u c , ymens~ng; ~ ergunna s, ar, 
CbPap, w. Cracraft, J. c. Brown, Moorshedabad, RaJshabye, and T'trhoot, report, that advantages 
F. W. Ru-n, R. Bar!ow, and H. s. there are· none; on. the contrary,· add the ·Judges 'of Jessore~' 

• _Old6•ld. . Midnapoor;, llooghly, Patna, Rungpoor, Pumeah, ·Beerbhoom..: 
. '. M.s•ra. J. F. _Cathcart, A. D1ek, Dacca, and Sarun, the practice givps rise to deceit and chicanery,; 

J.liil.l'auon,J.1empler,J.A.SI"'"• d ds i . h . . f . . 
,w,A.Pringle,J.H.D'Oyly,J.F.G. an ten .to ncrea.se t e mtncacy o smts connected wtth, 
Cooke, aDd c. G. Udney. . landed property. · . . · · , ... 

• --, ~ .._.. · 1 r ·· . · ._, · 
M""ra. H. StaJD• 'l.7. The Jpdges of Sylhet and Chittagong, appear to regard the practice in 
fvrth,aodH.Mu~~re. a more favourable light. In the opinion of the former, it affords a facility·fcit' 

"honestly securing land for the benefit of others by purcha~ing it in ·their!
names, and avoiding what appeare an inju11tice in the Hindoo law... The 
l~tter deprecates aU interference with the existing rula. His views are ~ 
gtven at length. , . . · . 

28. " That the system is radically bad is acknowledged; yet opinion appearl'. 
to deprecate interference withe ustom, further than what the law at this time 
dissents to. When the practice 1.& induced by harmless Jntention, prohibition' 

• • • :· · ·· ~ would 
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would be considered harsh, and even when aimed againl't fraud, although the Reapectiug Lands. 
intention of Government is to add further security to property, or to act for F~eld. underN , 
h al b 'tit t • d · t -"" his b" b d l<tJtJOIIi ames. • t e gener ene , ye 1n en eavounng o cuect t o ~ect y enouncing the . · ' 
acquis~tion of property in fictitious names,· an4 by annexing penalties ~ cases 
of infringement of the law, a shackle or two would be pQt on the ready.transfer · · 

·of land. It cannot be argued that' there p.re ~vantages in the practice other 
; than fre.edom of commerce; it may, however;be said, tlui.t thp transaction is in 

its .nature one not extremely difficult of deduction,. for the real OWJ?.er is gene
rally in possession of'the.land, imd 1 am not aware· that it is an evil that has 

. amQunted to thatheight that. legislative ·measures are called for: Great fear .. 
may be entertained 1hat in seeking'to put an'en<l t4i one malpractice, we open' 
1:1. door to. another f greater .taint ~~ing giye~r. to the, title, ,more concealment 
and coven~& than ~t present ob~s must b~,h~ _recourse ~! . . .· · ~.,..' ·. 1

· : , , 

. , 29. " It lS an obJect to guard against frahdule!lt schemes, ye~ of moment not . 
to intermeddle with fbe workings of society.· Our' cl;)urts .respect the acquisi- .I 

tions mlWe in fictitious names, that .life l!Ot barred .by la,w ;·not,. )lowever, to the ., 
injury and detriment of third persons,. or the just claims of creditors: copstituted 
with equi~ble jurisdictioll1 we adjudge as if a stat~te ~ected .ag&.ixist 'd~vi~1 

• had place U1 our code;;, ,. · .... , · • · · l .. '; . , , ! .. · . . .. :, : 

~ • 30. '" There is a ilr~Jwback alsq which corrects the practice; ,the. wholesome. 
· apprehension that the tables may be turned Oll the practisers theml!elves •. , t 

have known claims asserted .by individuals in. whose names the ·deeds· of' con-. 
veyanceweremadeout.··,··:· .. ·· :~<·. ;.:. ,_·,, .... ,· .. , ·•·~i" 

' 31. "It appears to" me that'~the greatest: difficulty W:ould be experlellced in1 
putting an end to the ~stem: It is characteristic of the people of India to be·· 

.. · imbued 'with a dread: of' what may befall hereafter ; habit and feeling would· 
• ' induce them to act in defiMce of. the ·law, and they would have all the sym ... J 

' • pathies of. !IOciety lritb theJD ; . even Government bas abrogated forfeiture :in 
·cases of public sales, except, in, ,tge proper instance of certain public ofli~., 
being purchasertJ ~; and. powever much the practice is to be deprecated, yet l am 
·umvinced a legal,enact!I!-en( ,interdicting it, would be evaded, and, a law .of for-' 
feiture or penalty ... cpW,d, scarcely ,be. executed without risk ofinjustice :to ,iD,dl, 

"d al .. . . ,)'1 u s. ' •_. "" I • 0 . . • ~ • - I ' 

• · ~;:32, The JUdg~· ~f. Thh~o~ is of opinion that the· serv'a.D.ts 'or. Gdvemm~nt,., Mr. H. s. Olcl· 
~.whether n~tive or'EuropeS.n, should not be prohibited·(!om becorirlng. 1 pur~lield. ,iJ : 1 •. 

• chasers. of landed property. He observes, "I see no ·advantages· in laws . . ; 
· forbidding"• the . officers '"Of Government,· European :or native, _from; becoming 

· purcha11ers. of landed property generally. •.., I{ Government steadily,. wxthout fear 
or favour, • invariably visited the transgre~sions of -corrup~ mell' 1Vith 'punish
ment, there '\"Ould. be no necessity fot; these prohibitory laws which fail agaiPst 

, 4ishonestyJ ~d '!hich ar_e ~u~ -records of ~he opiqion,~Govefl1ment that all its 
servants are 'prone to slip,,.~l;so,n.esty .'bemg the. J'Ule>and .hC?nesty the excep-

• tion. ' The laws against trading are not so objectionable,tJ)ecause this is more 
• 4peculative ;.· but holding larid is 'like holding stoqk,: ·a mode of funding with the 
• View of obtaining'' ·secure income to retire upont or for the suppdrt ofa family, 

BJld I should ,have ,thought that Goverpment "ould have l!eell. better pleased to· 
. number among ,jtll servallt;s n~en raf landed property .than Jllere adventurers. . 

$o long as the ~ame' pf a, real person is recorded, ·of what conse_quen~ is i~ to 
Government whose money paid for the property, !1-Dd to ascertam this reality,_ 1 
the collectors may .summon the parties to attend, pr if in other districts, might ... 
liave the necessary inqui,ries made , tlu;'ough the ·collectors of those districts,, 

· undert;he provisions of Section 25, ~egulation X~YIJI. o0793, and Section 21;;, 
·'Regulation VIII. of 1800." , , :, , · , .. . . · · : · ',' .l 

, 33. It may be observed, that. the Judge of/l'irhoo~ has overlooked the rea
:onl for which Governmen,t are averse td. their .native employers h~lding l;mds •.. 
See. the Circular Order, No. 76, dated the 24th September 1824. . . . 'h:; ... , · 
;., 34. {4.) The fourth apd last question 6f the Indian Law Commission is, 
what provisions of law would most surely and conveniently, and with least risk 
of iPjustice to imlividuals, effect 1 . · , · , . · • . 
-, .. - . ... ~ '. -· • • 'l • 

. -;- ~li: i. The following remedial measures are proJiosed, ,by th~ different autho-
nties.. . . , • · · · ' ' .,., .... .... .. , ... ' "· 
~ sR.;.. • y y 3 • ~ · '. . 36. (1.) The 

• 
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~f ..... ,rs. R. P. Nisbet, A. Smelt, 
36. ( 1.) The reoi~trv within a gircn timE', say six or 12 monthg; 

of all benamee t~nures now cxistin,:;. The J u.!;!"I"S of N ud:ka 
Backergunge, Dacca, Hooghly, Cuttack, :!.J 11L't~:<unnahs, lkhm: 

J. F. u. Cooke, J. H. Patton, H. V. 
H";hnrn, W. Cracroft, J. C. Brown, 
J. A.Suaw,A.J. Macdon•ld,As.•bt. 
T. Wyatt, J. H. D"O)ly, T. W. Rus· 
sell, D. Prin&le, C. G. Udoy, R. 
Barlow, H. S. Oldfield, 1\lld W, A. 
Pringle. 

Rungpoor, Dinagepoor, Bhau~ulpoor, Bccrbhoom, :\loor$hcdab.td, 
Tipperah, Sarun, Rajshahyc, Tirhoot, and Purueah. The J udgc 
of the last-mentioned place would restrict the registry to lands 
heM by the officers of Government. • 

37. (2.) The registry of estates held in common tenancy in which a division 
1\lr. J. H. Patton. ·of the property has taken place.~ The Judge of Hooghly. · 

38. (3.) The registry within one month of all changes of ownership.-The 
Mr. J. H. Patton. Judge of Hooghly. · 

39. The adrantages to be expected from these measures are thus ndrcrtcd to: 
Mr. J. H. Patton. " The collector's office ( obserres the. Judge of Hooghly) r,hould form the depo

sitory of the valuable records, so that 'that authority would be in possession of 
a true and f:iithful register of all estates and properties connrctcd with the soil, 
and on reference be able to' furnish every possible information regarding the 
landed interests_ of litigants, and further in a marrellous degree, the satisfactory 
and speedy adjustment of claims to real propPrty in cour~s of judicature nt 

Mr. J. w. D'Oyly. present so perplexing and retarded. · And the Judge of Berrbhoom: "11ms 
the register of the collector would· become a most valuable document, whereas 
now it is of little or no use, it would render the execution of decrceil strai9ht
fonrard and comparatively easy, and would, I think, put a stop, to all tho 
rascality now carried on to evade that process; but to render this re,;istcr effi
cient, a separate and responsible establishment would probably be necessary, 
which, however, would be well worth the expense, if it put a stop to a ~ystem, . 
which with all its other disadvantages, has been for years the chief cause of 
delay in the execution of the decrees of ciru courts." ' 

40. 2. The penalties proposed for disobedience of the laws, are the follow-
ill 
..... _ . 

0 • . . 

. 41. (1.) Forfeiture of three or four years' proceeds of lands held in a false 
1\fr.J. F. G. Cooke. name.-The Judge of Dacca. · 
Messrs. A. Dick, 42. (2.) Forfeiture of the lands.-The Judges of l\lidnapoor, Ilooghly, Sha-

. J. H. Patton, w. habad, Behar, Bhaugulpoor, und Rajeshahye. The Judge of Ruugpoor re
¥·~~ Ji.t B~oi:', commends the confiscation of only a portion of the lands, and the J udgc of 
B~lo~: ao Shababad suggests, that a high premium or per centage be paid to the 
:Mr. J. A. Shaw. informer. 
Mr. \V, Dent. • 

l\1essrs. J. T. Cathcart, H. V. 
Hatboro, G. C. Cheap, W. Cracroft, 
J. W. Templer, J. H. D'Oyly, J. W, 
Russell, C. G. Udny, H. Stainfonh, 
IIIld H. S. Oldfield. 

43. (3.) Taking away the right to prosecute claims to land 
held under a false name, and declaring the person in whose name 
it is held, the rightful owner of such land.-. The Judges of Jes
sore, Cuttil.ck, l\Iymensing, 24 Pergunnahs, Patna, Beerbhoom, 
l\Ioorshedabad, Sarun, Sylhet, and Tirhoot. The Judge of the 

Mr. W, Cracraft. • 24 Pergunnahs suggests, for obvious reas(Jns, that this penalty 
be not inflicted on those whom the Regulation terms disqualified 
proprietors. . • 

Me";'rs.
1

J. F. G. 44. (4.) The pro<:ess by which the penalties proposed are to be adjudged, 
Coo .. e, ·C. Brown, to · ·t f ' · Th J d f D B h d 1 and T. w att. conslS o a summary mqu1ry.- e u ges '? acca, e ar, an Bhaugu-

Y poor. 

Legis. C ona. 
23 Nov. 1840. 

No. 14-

S.D. A. N. W. P. 
Present, 

:M. H. Turnbull, 
J. A. Colvin, 
·w. Lambert, ond 
W. F. Dick, Eoqrs. 
Judges. 

(signed) J. Hawkins, Register. 

(No. 782.) 

From II. B. llarington, Esq. Register of the Sudder Dewanny Adawlut, 
North Western Provincea, Allahabad, to J.P. Grant, Esq. Officiating Secre
tary to the Indian Law Commission; Calcutta. 

Sir, 
I AM directed by the Court to aeknowledge the receipt of your letter, No. 29, 

under date the _30th ult., relative t'! the ~r~cticc which obtains in this country, 
of perso_ns huld1J?g landed pro~erty m fict1hou~ ~ames, and in reply, to transmit, 
for th~ mfonna~Hm of the Indmn Law C01mmsswncrs, the accompanying copy 
of a c1rcular th1s day addre~sed to the several judicial authorities in these pro-

. vinces, 



E~!JL\N LAW CO~.I:.m~Z:llONEl~S. ·) - ,.... 
J.) .) 

'' inct·,;, rrqnt·:,tin~ them to furnic.h the Comt at their carlic,.t COllWnirnrr \Yith 
; 11 C:\jll'l':''iun of their opinion on the rptc:.;tions propo:;cd in your ktlt·~·. 011 
~~~·· rccupt of t~10,;c uiitccrs' rcplic-, thc·y \lill be fon1·;uded tu your athlrcc . .; 
\lltliUut lo'S of tnll(;. 

. \llahaLad, 
"I Jul)· I L"'-..... ' "J I • 

(No. 78.).-Circular.) 

I have, &c . 

(~igned) 11. n. Ilaringtou, 
llc~istcr. 

From If. n. Ilo'i"!Jtoo, E:.;q. Tie~i,tcr of the Sutlclcr Drwanny A<l:\\\-Jnt 
l\ori1t ""t·:.;tcrn l'ro,·inc·c·,;, ,\llahrJ,,d, to the Conuni.'Sioncrs of Circuit, Sc:.;sior: 
J ud,cy.<, :mel l\I:t,c;Ltrates, 1\ urth \ \' c:.;tcrn Provinces. 

Sir, 
I A~! din·ctc<l to tran,;mit for your ptTUsal, the acromp:tn)in; copy of a 

L t!l'r from the St·c·;·ct:Ty to the I]](lian Law Commi,;,;imwrs, r\o. :!~l, under 
<btl> tlw :JOtl.t ult., nLtin: to tliP practi~·,-,. :1hich oLbins in this country, of 
prr,ow; holdm,c;- l:mtktl property unrlcr fictttwus n:t·nes, ~.nd to rctpe:;t t:1at 
yr;u 1rill fumi"h tile Court at your earliest convenimce with a n·port of your 
Oj:illion on the scn-ral questions therein propost·d. 

,\Jlahakul, 
:!l July IS:l/. 

(l'\o. 14,58.) 

I have, &c. 

(signed) II. fl. Ilarington, 
Hegister. 

from I!. n. lhrin!JfOI~, E~q. Hcgi;;trr of the Surldrr Dl'\ram1y Arhmlut, 
1\orth \\"estern Provinces, Allahab:ul, to .f. P. Grant, Esq. 0/ti.ciatint; Secre
tary to the Indian Law Comwission, Vort William, dated 8th Dln·m!Jcr 1837. 

Sir, 
T1m Indian Law Commis,ioncrs hnve alrc·ady hem informed by my letter to 

your ;,clclrcss Ullllcr date the 21st July la;t of the Court haYinc.; juZI~;c·<i it proper 
to c:.H upon the judicial authorities ;;uhject to tht·ir l'OTHi'ul, for an cspt·•·s :!oa 
oft Ll'ir t<cntimcnts on the sl,Ycral points conlaiill'll in yom lt'ttc·r of thl~ :loth of 
tLc JH'l'lTclint; month, relative to the practice which oht:,in:; in tltis COldttry of 
prr>mts al·quirin,c;- and hol<lin~ lands ulllkr fietitious u:~:. ; the rcpJj,.,, rcccircd 
to tLc Court's circular, of \rltich you have already lll t'll i.:llli,.lwtl 11ith a copy, 
arc lH'l'l'\Yith funrank<l in orig:in:tl, as per annesct! J:c.t, tu.:~l'thlT 1rith an 
aiJ,tr:lct of them, wllich ha3 !Jl'cn prq>arPd in this oii1ct', and I am directE·d to 
n:qu:·•t that you \\ill submit the same for the consideration of the Law Uom
llli> 1Ull<T~. 

2. With rc~anl to the first qtwstion proposetl in your letter, it will he 
olNT\Td, f'rmn the nccompanyinb returns, that in a large proportion of the 
di.· t riels in these prm inccs, the practice of holdinr; bmle<l proy>erty in fictitious 
rwuws is almm;t wholly, if uut alto~l'IIH'r, unkllo'.;-n, awl that in otl1crs, \\It ere 
it at one tiJ.lC prnailcd to a con,idnable extent, it is state:! to be fast fallin::; 
into dbu:-:t•. 

:l. As n·,pcct:; tlw o;·ic:in of tlll' l''':ldicr, allil :Le circunht:t!lCl'S which gave 
riot• to it, tlt· r:l't""ts of tile loc:J ;;utl:oritks fumi.<:1 ln!t lit!k ;uformation. It 
is :-1:1tcd to lian1 oLtainctl, in ,:ontl' parts of t!te country, under the rntive 
'"0\, ntrt.t·nt:; an< I t:J han~ L<·t·u n·sortctl to chicH}' \\ith a Yiew to cscaJlC the '; ' 
i·:,pacity nnd c".t,,,;iuns til \Yhir:h prrsons known or :;upposr'<l to be possc;;scd 
or propnty, \, J,: ilt<T iu lauds or money, were constantly cspo;.;ed, not only 
on tL(' part of tl1.' ruling- po1wr:s, lmt u: .,·cry petty ofliccr uf Government con
<·ntlld in ;:ny \,:-;·in the adwinistration uf rcn·nue or police 

J. Thuu,c:h tltc practice, huwt'\'l'l", t•xistcd prcliously to the accc:o:,ion to the 
l1<·11ar:uy of tlt0 Eac.t lndi:t Compauy, it appears not to kn·c altaiacJ any 
:·;-c:1t h<i:~i r ll.lttil ::ftcr tk:t paiotl, \Yhen the prohibit::ry l:ms introclucctl 
:'"·:~iuct E 11 ro1., .ms a., \n·ll ;::; tk~ JJ:'liiT olliccrs of Uoven;m:·Ht l'L<~i:loy<':l in tL:' 
J;, \l'lll_''' lkp:~llllitUt, purcltll >:·;' ·, <tiyor iwlircl'lly :·1,)' J:-,,l. t:: l' "',I,.:·)_. 
111(: ('(d~, C~Ll' :~t r:tLLc ;-·:.1:', Ol' :::--. l<~:,(',.i th~ L.ltt~·,·, a~~j;L~ iJ~'ij:,; (',);1~ ... ~··1··:, 

r v .• 
.J''J• y y -1- ua 

(!3.) r:o. \'l. 
l\t·'l·(·t·:il1:~- L:11•1.~ 
l1c id ltl,d\ r 

l'ic!i~lt,u~ t,·:llii'-·'· 

S. D. A. H. W. l'. 
Present, 

M. I I. TurnLull, 
A. J. C'ohin, 
~\'. Lantbcn, and 
W. F. Dici<, L'l''· 
J udbLS, 

S.D.A.N.W.P. 
Prc:-cnt, 

!II. IJ. Turnuull, 
A. J. Colvin, ond 
W. LamLcrt, E><jrs. 
Judges. 
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th • private account, in the collection or ·payment of the revrnue of any 

la~ds e~ the zillah, either as farmers, sureties, or otherwise ; a~d the re<~ponMi
bilities imposed upon landholders tenerally, for the prese"~Uon of the pr~e 
within their estates, and the punctual payment of the pu~lic re!enue, W~ICh 

t nded to their persons, as well as to 1my other property m tbetr J>OS.'Il'SIIIon, 
!~~rally encoura.:,aed recourse t~ a measure which enabled those who were 
• terdi ted altogether from holding lands to evade the law ; and afforded to 
:thers ~ho were desirous of investing their capital in such property, without 
incurring the responsibilities and duties legally attaching t~ereto, ~e ~ady 
.,means of gratifying their wishes with impunity and comparative secunty. 

s. The extent to which the native o~cers of Gove~ment. ~ the Revenue 
D~ent became possessed of estates m these provmces wtthin the fin1t few 
years of the British rule, by taking advantage of the meana which ~ to 
the practlcP. under consideration offered of concealing such aequistUons ·from 
their official superiors, will, aa noticed by the Judge of Ghazeepore, be found. 
fully detailed in the preamble to Regulation I. of 1821 i and to the prac
tical operation of that and the subsequent Re~ on the same sub
ject, added to the difficulty not unlrequently ~enced by the real OWJ1,ers of 
property acquired in a fictitious name, of establishing their title to it, when the 
113Jlle may have -been disputed by the persons ln wh~ names it ~ bel~ or by 
any other claimants, may in a great measure be attr1buted the discontinuance 
of the practice, which, as previously noticed, is rapidly on the decline. The 
recent enactment, also, 'authorising Europeans to acquire and hold property 
in land, or in any emoluments arising out of lana, either in perpetuity or for. 
any term of years, by removing the cause which led fudividuall of that cl!I.SII to 
have recolll'l;e to the measure in question,• will of course tend &till further to 
put astop to it. · . . · .. · · • · · : 

6. It appears to be generally admitted that the practice Ia attended witb · 
. no public advantage, except that it induces parties poMeBied of capital to 

embark that capital in landed property, by takirig it in a fictitious IWIIe, which 
they would not do were they liable to the personal process to which the· 
ostensible owners of such property are amenable. • . · 

7. The objectiODI\. which pel"80ns of this description make to holding lands 
in their own names are, that it not only renders them answerable In their 
persons and in any other property of which they may be ·possessed for the pay
ment of the public demands, but that it also exposes them to the petty annoy
ances and df>gradation which the native officers of police have 1t in theU: power 
to inflict on zemindars who incur their enmity, as well as to the extortions of 
those officers, who, under the pretext t.hb.t crimea have occurred.\or that 
offenders are concealed wi~hiU: the precincts of their estates, threaten, unless . 
they sat:Uify their demandS,. to report them to the magistrate, which they al'e~ 
well assured will lead to their being summoned to the sudder station, in some 

• instances at a great distance from their homes, to answer for their alleged milo# 
conduct,, and. is not. unlikely to terminate in .. their bei:ng .severely fi.nf'd, and 
perhaps tmpnsoned. • · ~ · 

S. With regard to the latter objection, the Court observe; that tl1e obt'ious 
remedy is to render the responsibility of the landed proprietors, as respects the 
preservation of the peace on their estates, as little burthensome and vexatious o.s 
possible, consistently with the attainment of. that object, and in on cuses to .· 
allow every respectable landholder, whethe~ zumeendar OJ: farmer, the option. 

• of appointing an agent to answer whatever :Calls may be made upon him by tbe 
MofussU police or the magistrate, and to attend at the cutcheiTies of those · 
officers whenever his presence may be reqwed in regard to any matter con .. 
nected with his estate, provided, of course, that su(!h appointment be not 
considered as exonerating the zumeendar from responsibilityt (not extending, 
however, to his person,) on account of any penalty awarded against his repre
sentative, or to exempt him from puniallment under the general Regulations, 
in the event '?f its. appeari1;1g that he had' nel?lected !O make proper . proviaion 
for, or had failed m, the discharge of the duties reqwred of him by law ... 

9. With respect to the second objection, and the same remark indeed applies 
equally to both, it may be sufficient to observe, that any mhasure. ..,l:i$Ch enables 
the real proprietor of an estate to evade the duties .or responsibility which the 
law has prescribed. as the copditions of hi& holding such property, must, on. 
general principles, be objectionable, and should be disallowed. · . 

10. But 
• 
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IO. But whatever may be the advantages of the practice, the Court are of llr>plctinJ Land> 
opinion that they are more than counterbalanced by the chicanery and fraud h~l.t "."der 
to which it gives rise, in the opportunity that it holds out to the dishonrst F•ct•uou• Namus. 

landholder of defrauding his creditors by removing his proprrty by a fictitious 
sale from the grasp of the law, while it at the same time enables him to 
escape the personal process to which he would be liable on account of the 
Government demands on the estate. 

II. The practice has also been found to promote litigation, particularly 
between the heirs of the real owner of the property and the fictitious holder, 
where the latter, from bad faith, either declares the proprietary right to he 
vcstrd in himself, or denies the title of the "opposite party,, which, owing to the 
clandestine manner in which such transactions are necessarily conducted, he 
knows it will be almost impossible to establish; while the· absence of all docu
mentary or other credible evidence of the real nature of the transaction betweea 
the parties'not unfrequently involves the case in such doubt and obscurity as 
to render it a matter of very great labour and extreme difficulty, amounting in 
soine instances almost to an impossibility, to decide it satisfactorily. 

12. Under the circumstances, the Court are disposed to concur in the 
opinion expressed by the majority of the officers whom they have consulted on 
this occasion, that the practice should be prohibited by law. · 

I3. With regard to the most effectual mode of putting a stop to it with the 
least risk of injustice to individuals, ~he Court are of opinion that it will be 
sufficient to declare, by a legislative enactment, that all property ascertained 
to be held after a. certain date in a fictitious name, as well as any property 
which may hereafter. be acquired in that mode, will be liable, on the same 
being brought to the notice of Government by the revenue authorities, to con
fiscation, or to such other penalty as the Government, on a full consideration 
of the circumstances of the case, may think proper to impose. 

14 •. The foregoing remarks are not intended to apply to lands bon& fide pur
cbased.in the name of a son or other relative, or indeed of any other person, 
and intended for his or their benefit during the lifetime of the purchaser, or 
after hi:J death;. where liucli purchases inay not be open to any suspicion of 
fraud, and the name of the parties on whose. account they were made may be 
duly declared and registered at the time of sale, the Court are not a\\'are of 
any objections to them. The. same remark is of course equally applicable 
to bond fide transfer of property during the o":ner's lifetime. 

I have, &c. 

(sign~d) IJ. B. llarington, 
Allahabad, 8 December I837. Register. 

RETURNS to C. 0. No. 783 of the 21st July 1837. 

Delhi Division. 
No. 

1. Commissioner of Delhi. 
2. Judge of Delhi. 
3. 1\Iagistrr.te of Paneeput. 
4. Ditto • of Hissar. 
5.' Ditto - of DeihL 
6. Joint ditto of Rhatuck. 
7. Officiating ditto of Goorgaon. 

· JJieerut Division. 

8. Commissioner of Meerut. 
!J. Judge of Shaharunpore. 

10. Ditto of 1\leerut. 
11. Ditto. of Allighur. 
12. Superintendent, Dehra Dhoon. 
13. Ma"istrate, Seharunpore. 
14. Ditto - 1\Ioozuflernuggur. 
15. Ditto - Meerut. 
16. Officiating ditto, llolundshahur. 

. 17. Ditto - - · - Allighur. 

. . 
Rohilcund D.ivision. 

No. 
lB. Commiss:oner of Rohilcund. 
19. Officiating Judge of Moradabad. 
20. Magistrate, Bijnaur. 
21. Ditto - Moradabad. 
22. Ditto· - Suheswan. 
23. Joint ditto, Kasheepore. 
24. Ditto - Bareilly. 
25. Ditto - Shajehanpore. 

Agra Division. 
26. Officiating Commissioner of Agra. 
27. Judge of Agra. 
28. Ditto - Fimuckabad. 
'29. Ditto - Mynpooree. 
30. Ditto - Etawah. 
31. Magistrate, Muttra. 
32. Ditto - Mynpooree. 
33. Ditto - Etawah. 
34. Ditto - Agra . 
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Re!-rt·cting Lands 
held under · 
bctitious :\ames. 

Dell1i Division, 
Commi11sioner 
T. T. Metcalfe. 

!:lPECIAL HEPORTS OF THE 

Allalwbad Dh·ision. 
1\'o. 
35. Officiating Com!llissioner, Allahabad. 
36 •• T udg·e, Cawnpore. 
37. Ditto, Futtehpore. 
38. Ditto, Bundlekund. 
39. Ditto, Allahabad. 
40. Otliciating 1\Iagistrate, Cawnpore. 
41. 1\Iagistrate, Futtehpore. 
42. Ditto Humeerpore. 
43. 0 fficiating ditto, Banda. 
44. Joint ditto, Allahabad. 

Benares Dir:ision. 
45.1 . 
& ~Commissioner of Benares. 

46.] . 
47. Judge, Goruckpore. 
48. Ditto, Azimgurb. 

No. 
49. Judge, J aunpore. 
:10. Ditto, l\lirzapore. 
61. Ditto, Benarc~. 
:>2. Ditto, Ghazeepore. 
:13. Magistrate, Goruckpore. 
lH •. Officiating ditto, Azimgurh. 
65. Ditto - -· - Jaunpore. 
66. Ditto - - - 1\lirzapore 
:>7. Ditto - - - Ben ares. 
:;s. Ditto - - - Ghazeepore. 

Saugor Division. 
59. Commissioner of Saugor. 
60. Principal Assistant, i:)augor, 
61. Ditto - - - - Jubbulpore. 
62. 1st J uuior Assistant, Seonee. 

· 63. Ditto - - - - Dunmow. 
64. Ditto - ~ - - Daitook. 

(signed) II. B. Harington. 

ABSTRACT of the Returns to the Circular Order regarding the Practice of 
. · . holding Lands in Fictitious Names. . · 

• 

FRO~I personal kn-owledge, cannot state that the practice does or ever has 
existed ; but sees no_ objection to a law to prevent its occurrence, which would . 
be 'l'ery salutary in putting a stop to a pernicious practice, and in bringing to . 
light any instances in which it might have existed heretofore. 

Is of opin\on, that the most sure, the most convenient, and at the same 
time the most just provision of law, to prevent the practice, would be an Act of. 
Government, rendering all landed property proved in a court of law , to have . 
been acquired and held under a fictitious name," after a date to be prescribed, , 
liable to forfeiture, and rendering all landed property now held in a feigned 
name, upon similar proof, also liable to forfeiture, if not duly registered within · 
m~e year after the promulgation of the Act, in a book to be kept for the pur
pose in the office of every judge or collector of land revenue. 

Judge, The practice of holding landed property under fictitious names is almost 
lllr. c. Limlsay. wholly unknown in the Delhi. territory; considers therefore, that any further 

obsermtio1_1s on the subje'ct from him a.re unnecesS:J!Y· · 

c r.1~•g;stra}~~nd Have no reason to believe that in any one instance is land held under 

1.~t, e{1;.r~. r:.~:~ fictitious names in their- districts; no further obserrations a.re therefore 
Joint do. Rohtuck, necessary. 
i\lr. C. Gubbins. . 

Hissar, The practice has never obtained in his district, and he believes not in any 
Magistrate, other of the divisions of the Delhi territory generally, though ·common in the 

Mr. li. Brown. Dooab and Rohilcund. The practice originated with the introduction of our rule 
into these provinces, and of late years it has beim greatly extended. It arose, 
and is still principally to be found, in instances where public or private debtors, 
wishing to avoid the demands against them to which their estates might be 
liable, either effected a fictitious transfer of such as they had at the time, or, 
if a new acquisition, bought and took in mortgage in. the name of their depend
ants or of men of paper; it is also adopt!-'d to escape the calls of the police. It 
would be difficult under this view to point out any advantage in its continu-
ance, but its prevention appears to be beyond the grasp of the law. · 

Delhi, 
~-!agi.tratc and 

Collc<t~>r, 
Mr. P. C. l'rench, 

Has no personal knowledge of the practice alluded to, but it is currently 
reported to be very common in the city of Delhi ; and property to a larg<! 
amount is said to be held under feigned names. - . 

2. The date of th~ origin, allowing the practice to prevail, cannot be easily 
fixed; but of the motives which induced it, the principal, it is probable, were 
to conceal, under former tyrannical rulers, wealth from the rapacity of power.; 
~o defraud creditors of their dues, defeat the ends of justice and law, by seeret
mg the means which might satisfy them, and more usually to lull suspicion of 

iniquitous 
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iniquitous accumuh:.tions, with the vie~v longer to pursue 
ruption, under the apparent garb of poverty and distress. 

359 
. · (B.) No: VI. 

d1shonesty and cor- Respecting Lands 
h<·ld u~;der 

3. No possible advantage can be imagined from its continuance. 
4 •. Thinks the most certain and least inconvenient provision of law for 

puttmg a stop t~ the custom .wo~ld be· an Act of the Legislature, making all 
property proven m a court of JUdiCature to have been obtained and held under 
a fictitious name after a pre~cribed date liable to forfeiture; 

fictitious Names. 

• 

It is not the practice to hold lands undE\r fictitious names in this district ; <;Jo?rgaon, . 
never recollects to have heard of a case of the kind in the Delhi territory.. Is tOffictattdn~ Mil ugJS·· 

t f f: • d h" h · • f rate an Co ector, no aware o any a1r a vantages w IC ca,n ar1se rom the practice ; it can lllr. Lawrence. 
only be done to evade, if necessary, either the demands of creditors or the laws 
of the land. Forfeiture would most surely put a stop to the practice ; and 
though such a rule might in particular cases press hardly on an individual, this 
might be remedied by Government remitting the penalty, should it be con-
sidered expedient in any case; any punishment short of forfeiture would, he is 
inclined to think, be sufficient. 

The. practice of holding landed property under fictitious names, cannot be Meerut _Division, 
said to be common in the districts of this division ; instances might doubtless M Comm!ssioner, 
be found, but the practice has very greatly abated, which is attributable to · r. H. 

8

5
· Boulder-· 

the publicity with respect to transfer of property given by the collectors' on. 

registers and the prevention by the collectors of the possession of unregistered 
persons whenever any contest arises. 

2. Cannot state the origin of the practice; presumes that lands bought . by 
fathers in the name of their children, and such like palpable transactions, the 
intention of which is evidently to save litigation after the real buyer's death, 
are included under the odium of fictitious name holdings. · 
. · 3. There are no advantages in the continuance of the practice, which can be 
necessary only for the purposes of. fraud, committed or intended. · : 

4. Does not think that any provisions of law could be inore effectual for the 
prevention of the practice than those already existing; in addition to those, if· 
it enacted .that a real proprietor when be had sued an Isurfurzee in the civil 
court, and his right being shown, should have to pay all the costs of suit, and 
that ajudicial officer, or any class of persons whom it might be deemed right 
to prohibit from the acquisition of landed property, could not recover at all, 
every desirable check would be put upon the practice. · 

The practice of holding landed property under fictitious·names, as far as he 
can learn,. does not app~ar to be common in his district. · . . 

Knows not what advantages are derivable by the continuance of the practice 
to any body but those who are immediately concerned; believes such persons· 
purchase and holrllands under fictitious names in order to secure their estates . 
from attachment and sale, in the.event of any decree of court or other legal 
demand being made against them. · · 

Immediate forfeiture ofthe property to Government, in the event of discovery 
upon full legal proof, might possibly prevent 'the extension of the practice in 
those districts where it may be prevalent . 

. After particular inquiry, holding lands under fictitious· names, is not coml_llon 
in the districts under their jurisdiction, nor have they ascertained an instance · 
of its existence. 

Seharunpore, 
.Judge, · 

Mr. G. Uacon. 

Dehra Doon, 
· Col. Young, 

Superintendent. 
Sebarunpore, 

Magistrate aud 
• Collector, 

The practice was first introduced unde:r; the British Governm~nt by Eu~o- · 1\Ir. Conally. 

peans and native public officers, the former precluded fro~ h~ldinp- l~nds m .r.;1~~~::;~~:i:• 
their own names, arid the latter when not so precluded cons1dermg 1t mexpe- lll.agistrate. 
dicnt to appear as landed .proprietors in the district~ in which they !:10ld o!£cial 
situations · Europeans w1ll have no further occas10n for employmg fe1gned 
names· and since the disclosures and restitutions made by the special commis
sion, s~cret purchasing by nativ~ p~~lic officers has fallen into disuse, and is 
very rarely had recourse to by mdiVldual~ of other classes, as lsurfurzee ~on-
veyances of lands, houses, and other real mterests, have never been recogmsed 
in the civil court of this district; such property being always considered to 
belong to the persons in whose names it appears registered; with reference to 
this district, seeS' no necessity for interference by legislative enactment. 

z z 2 The 

Meerut, 
Judge, 

Mr. R. l:. Glyn. 



;\leerut, 
~la!!:isnate an1l 

Collector, 
i\lr. france. 

• 

noolun<!shalur, 
Officiating l\hgis· 
trote, :lllr. G. 11. 
A!exander. 

Alligurh, 
:Mr. J. :!\eave. 

Alligurh, 
Magistrate and 

Collectcr, 
1\lr. 

T. P. Woodcock. 

SPECIAL REPORTS OF THE 

The prartice is by no means general in his part of the country; the cnly 
circumstauce he is aware of to induce a person to have recour~c to it, would 
be to emde any penalty to lVhich he \Vould he liable for holding it himself. . 

Should conceive that no measure \oould be more effectual to suppress the 
practice than to declare all lands which may in future be recorded under a 
fictitious name, should be rendered liable to forfeiture. 

The practice does not prevail. 

The practice of holding lands under fictitious names, though not common, 
does exist in his district, and has originated since we have had the country; 
fears that its objects in the majority of cases is to conceal purchases made by 
servants of the Go>ernment, and where this is not the case, it has been had 
resort to for the prorision of some relative whose name is used to prevent dis
pute hereafter. To check the former, the annulment of the sale so effected, 
and fine to the extent of the purchase-money, would perhap3 tend to remedy 
the evil; the sellers generally being the parties cajoled, does not think any 
interference with them necessary. 

The practice obtains to a very trifling extent in his district; it had its origin 
amon"' the omlah of the courts, who desired to conceal the circumstance of 
their 

0

possessing landed property. Is not aware of any advantages which its 
continuance can afford to either Government or the people. 

Immediate attachment of landed property so held, would be the securest 
method of abolishing the practice. 

nohilcund Divi· . The practice· of holding landed property under the" names of other p_ersons 
sion, than the real owners was of frequent occurrence many years back, but IS no\V 

Commissioner, almost unknown; 
)!r. T. J. Turner. · It was resorted to for several reasons ; 1st, to conceal the acquisition of 

landed property by persons who, from their official situations, were prohibiteJ 
from making fresh purchases ; 2dly, with a view of eluding the l·exatious 
interference and oppression of the Government native officers, revenue and 
police; and 3dly, to save the property from sale, in satisfaction of private debts. 
As no adoantage is now to be gained by adhering to it, the practice has been 
disco~tinued ; does not consider any new legislative Act requisite. · 

Moradabad, The practice does not prevail in this district; are not aware of any ad van. 
O~~iat~f ~udge, tage in allowing such a practice, which should be declared illegal. If an Act 
'omcl~tinge:r.;;~is- were pru:sed prohibiting the practice, and declaring all lands so obtained after 
trateandCollector, due proclamation of the law, liable to forfeiture, the custom would cease, and 

Mr. Blunt. no individual suffer injustice. 

nijnore, 
Officiating Magis

trate, 
Mr. Symt•son. 

Kashecpore, 
Joint Magi•trate, 

Mr. C. Fagan. 

The practice of holding lands is one of common occurrence in this zillah ; 
cannot speak positively as to the origin of it; conceives, however, that the fol
lowing circumstances have led to the continuance, if riot to the introduction of 
it ; the prohibition against Europeans holding Ian~; also against the officers of 
Government purchasing lands at public sales ; a want of confidence on the 
part of the natives of India in the British Government when they first became 
subject to it ; and the duties connected with the police attaching to the holders 
of land. The cases of persons prohibited by the Regulations Jrom holding 
lands, and who do so under fictitious. names, are obviously an evasion of the 
law. 

Is of opinion that no ndmntages are likely to be obtained by a continuance 
of the present practice, beyond those which· would appear to resultto the parties 
concerned. " 

Instructions issued to the se>eral collectors, calling their attention to this 
practice, ·and strictly forbidding them to admit on their records the names of 
any individuah who may be ascertained not to be the real proprietors, might · 
po~!;ibly tend to check such practice in future; and an enactment, declaring 
that whcnc>er a prrson holding lands under a fictitious name may sue the real 
propriN.or, no evidence of the nature of the transfer will be admitted. 

~~ instance has co~e under his notice of property having been held under 
fict1t1ous names, nor 1s he aware of the existence of any advantages for the 
continuance of a practice so irregular, and apparently calculated for none but 

fraudulent 
• 
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f d I t Th al f h r • . (B.) No. VI. ra? ~_en purposes. e pen ty o t e .orf~Jture of the land held under ne,pming Lands 
a fic~Jhou:! name appears to be the most dfic1ent methocl of eradicating the h~ld. ~ndcr 
J>raC:tiCC. Flc\ltlous Namto. 

The practice is unknown in his district. Is of opinion that the custom is Suheswan, 
replete with di~advantage, and devoid of a single counterbalancing benefit. Officiating Magis· 
holding out encouragement for chicane, and facilitating the evasion of repeated ,

1 
J tAratce, . •. 

t . II I t 1 d " r. • . ra•gJe. enactmen s, more especm y as re a es to . an held by native officers of Go-
vernment. · 

To prevent the continuance of such practice, the most effective check would 
be the passing an Act, that all lands so held shall in future be forfeited to 
Gon:.rpment. Would suggest that mortgage seems also to afford a field for 
fraudulent practices, and a similar enactment regarding all such engagements 
might be passed. . 

• 

No return. Bareilly, 
Judge, 

B li I h • d Mr. W. Cowell. 
e eves t 1at t e practice oes not obtain in the district of Bareilly; that B ·ny 

there are instances of land being held by persons in the name of their children Ma~i~~ra1e, 
or dependants; several circumstances appear to have led to the practice; the Mr. W. H. Benson. 
chief appears to be the desire to escape personal restraint and responsibility for 
Government balances.. The practice can hardly be said to have originated under 
our rule ; the earliest Regulations make provision against leasing in fictitious 

-names on account of the injury likely to be sustained by the public revenue 
by it. The advantages are but slight to a punctual payer of the Government 
reYenue ; on the other hand, the 4isadvantages initiating against the punctual Orig. 
realisation of the public'revenue, where the practice may prevail to any great 
extent, are obYious; and where the principals may be officers holding a public 
situation, and the fact of ownership may be concealed, the course of public 

' justice may be obstructed from quarters which might be difficult to ascertain, 
· in order to remedy the mischief. In such cases the forfeiture of the estate 
· 'rould appear only a just punishment; but so severe a punishment does not 
· nppear called for in other cases, and a fine would seem most proper. 

. . 
Pillibheet, 

No return. Joint Magistracy. 

• Shajehnnpore, 
. . Is not aware that the practice alluded to is common in his district, supposing Officiating Magis· 
~y the term fictitious names, to be meant persons who have no existence at all. trate, 

. ~R~~~ 

The practice does not now obtain, so far as inquiries enable him to form an Agra Division, 
• • · Commissioner. 

· opimon; Mr. lllliDilton. 
· It originated, in some degree, from the rules to repress the holding of lands 

by native officers, and also from tbe. desire of acquiring undue influence through 
connexion with an office which could not be obtained, were parties holding office 
known to be proprietors of estatrs within the circle of their duties. 

Can discern no adYantage in a continuance of such fictitious holding. 
Would propos.e that the penalty of dismissal be incurred, should it be proved 

that any officer had withheld the communication of his being possessed of 
land ; the prohibition against a Government officer holding land being with-
drawn. · 

The practice is not common in this district ; the origin of the custom cannot 
be clearly ascertained; it existed under the native . governments, but has 
become more prevalent since the British rule, which is attributable to the fol
lowing circumstances. Under the native government, the pen and sword 
offered the readiest channels to fortune and distinction; lands were held in 
less estimation than they now are; the landowners were more liable to injustice 
and oppression from the native au mils ; and consequently few of the higher 
classes invested their money in the purchase uf estates. Since the introduction 
of the British rule, the purchase of villages has become a safe and advantageous 
mode of investing money, which has naturally led ·to the native officers of 
Government (who are not allowed to hold villages in their own names), pur-
chasing them in the names .of their. relations or sermnts .. Ma?y merchants, 
and other respectable men, adopt tlus plan t? prevent ~hc-1r bemg perso~al!Y 
subjected to the disgrace and annoyances wh1ch the native officers have 1t I.n 

585. z z 3 tlw1r 

Agra, 
.Judge, 

Mr. Boldero. 
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their power sometimes to inflict on zemindars who may incur thdr enmity; 
this, and the liability to be summoned .to the thannahs', tuhsccldars', ma!7is
trates', or collectors' courts, are the clnef causes of rc~pectable men holdmg 
lands under fictitious names. Considers that the only admnta;;cs are to the 
actual proprietors, who, \Thile they reap the p1:ofits of tl~eir estate:, nrc 
exempted from the ronny p~tty annoyances they.mig~t othcrmse be subJected 
to. So far as Go>ernment IS concerned, there 1s net the~ profit nor los<>; the 
nominal landholder performing all the duties of a real proprietor, nncl the land 
being always liable to be sold for the realisation of nny defalcation in the 
rennue. 

To put n stop to relations or dependants of the nati>c officers of Go;c~mcnt 
holding lands under fictitious names, the surest method would be to rescmd all 
restrictions to their holding them in their own names, giring them the same 
facility of acquiring landed property which other indh·iduals posses:. . . 

The practice of merchants, nnd other wealthy and respectable mdrndua.Is, 
holding lands under fictitious names; cnn only be suppressed by taking away 
the causes which render them unwilling to hold tht!m in their own names. No 
prorision of law can put a stop to the custom, so long as it is for. the interest of 
this dnss of the community to continue i~ . 

• ~gra • Inclines to the belief that the practice in question had its origin long pre~ 
Ollic•atmg lllag•s· rious to our acquisition of these prorinces. It appears to llre'l"ail in a less 
Mr. G~F~eilamy. degree in this district than in Rohili:und. Those whom he has questioned 

generally agree in stating, that immediately on our assuming the country, an 
increase to a great extent took place in the number of such titles, most pro
bably from the uncertainty which possessed·.men's minds as to the nature of 
the rule to which they were in future to be subjected ; but as the character 
of the British Government became known, it again fell into disuse. 

The advantage from this practice in former days is obrious; at present is 
induced to think it is confined to the native ministerial officers of the country, 
who are prohibited from purchasing estates sold for arrears of revenue, nnd 
who thus become possessed of what they would legally be unable to attain •. 
The practice is, without doubt, considerably encouraged by the dread in which 
respectable zemindars are of a summons to the magistrate's court, to answer 
for and explain the cause of any disturbance which may occur in their imme-

• diate neighbourhood. , 
The practice is admitted on all hands to be fast falling into disrepute ; nnd 

believes no objection would be offered by those most concerned to an imme
diate enactment for its abolition, giving of course time for the change to be 
gradually effected • 

.ll!attra, The practice was very general formerly, but is not so now; indepd, it may. 
l\facg••1

1
1rate and be said to be almost extinct in this district. Is not aware of any advanta

0
rres to 

o ~ctor, b d . d f . . 
Mr. w. H. Tyler.; e enve r~m 1ts .contmuance. • . 

f urruckabad, 
Judge, 

111r. 
H. Swetenham. 

Furruckabad, 
Magistrate, 
l\1 ynpoor;e, 

Judge, 
lllr. llegbie. 

· Its prevention might be effected by a Simple enactment, making the practice 
illegal, nnd rendering the parties subject to a fine. · 

The practice is common. It obtained previously to the 'introduction of the 
British Government. It has prevailed probably to a greater extent since; the · 
causes are perhaps the following : the prohibition against· Europeans to hold 
lands, except under certain restrictions, under the provisions of Rt'gulation XIX. 
of 1803; illegal acquisitions of landed property by ministerial government 
officers, to remedy which Regulation I; of 1821, and I. of 1823, were enacted; 
the heavy responsibility which attaches to landholders in matters of police. No 
advantages result from it. ·On proof in court that a sale of landed property 
had been effected in a fictitious name, for which good and satisfactory cause 
cannot be shown, the sale should be held liable to be annulled on repayment 
of the principal of the purchase-money, no interest being allowed. . 

No return. 

States that being unable to reply to the Ist and 2d queries of the Law 
Commissioners, he called upon the officiating collector (Mr. Tayler),' to furnish 
the required information, copy of which he submits. 

Does not agree with the officiating collector in thinking that the practice of 
holding lands in fictitious names to be decidedly objectionable,· without any 

coun tervniling 
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t T d t It h ld b k · · · - (n.) No. VI. ~o~n1 . crvaff1 m,gda bvan
1
ages ... s o

1
u eta en mto consideration whether the Reopeeting Lands 

.act. tty a ?rue. y t 1e ex1stmg. aw to the real proprietors, of evading the h~Id_ ~nder 
rcgtstry of their names,. be not m one respect advantaooeous to the State by Flclltlons Namrs. 
inducing capitalists to connect themselves with land, :ho would not do s~, if 
they were made amenable to the personal processes issuin"' from the collector 
an~ the tushildars. Perhaps, by affixing a heavier p~nalty to fictitious 
regtstry, such persons would be altogether deterred from embarking their 
capital in land; and the evil created by the new enactment would do the State 
more injury eventually, than at present arises from the practice which it was 
intend~d to repress. Cites enactments by which persons are subject to certain 
penalties for purchasing lands at public sales in fictitious names and for wilful 
omissions and misrepresentations regarding the succession to es~tes by private 
transfer; and these, coupled with the risk the real proprietor incurs of beinoo 
fraudulently supplanted by the nominal, though registered malgoozar, are, h~ 
beli~ves, sufficient to prevent the practice of fictitious registry becoming incon-
vemcntly prevalent; and it is also to be hoped, that if the practice originated, 
as stated by the officiating collector, in distrust of the ruling power, the greater 
confidence reposed by the landholders in the' justice and clemency of the Bri-
tish Government will gradually induce them to abandon a custom for which a 
necessity no longer exists. 

The practice was at one time prev~ent, but" from the inquiries he has made, 
it appears never to have been carried to any extent in his district, and is now 
seldom, if ever, resorted to. 

The practice is undoubtedly objectionable in 1\falgoozarry estates. It con
tinually causes much delay and inconvenience to the revenue officers, as they 
generally have to cill upon a person wi~hout property, while the real defaulter 
eTades and escapes all the disagreeabilities of undergoing duresse, or attach-
ment of his effects. • · · 

The forfeiture of all lands held under fictitious names, would undoubtedly 
have the desired effect of stopping the practice; but perhaps such a measure 
may be considered too severe;· however, after a certain period, the lawful 
owner should be made to register in his own name such' lands as are riow held 
in fictitious names, and in default, a' heavy fine should be imposed. 

1\lynpoorie, 
Officiating Magis· 
trate and Collector, 

Mr. G. Tyler. 

Th~ practice would seem to be by no means common in this part of the · 3~~w~h, 
country. Has observed it to exist but in two kinds of cases; in the one, the Mr. J. n~.idson. 
object is a just one, in the second, clearly fraudulent; the first being where a 
parent has purchased estates in the names of his children who are minors, with 
the intent that each estate become the property of the child in whose name it 
is bought; the second, where indiViduals illvolved in debt, in order to avoid 
the just claim.s .of their creditors, transfer their es!at~s, o~. purchase n~w ones 
in and by fict1t1ous names. No case has come wtthm h1s_ own expenence of 
native officers of Government holding lands under fietitious names. 

Conceives that in every case ·where the intent has been fraudulent, the estate. 
so purchased or transferred, should be liable to forfeiture ; and in cases 'Y~ere 

·the object has not been a dishonest one, t~at the purchaser through a fictitious 
name should be subject to a fine proportionate to th~ real value of the property 
so purchased, which might 11t the same time be considered subject to all the. 
legal liabilities. 

Has no reason for supposing that any subordinate officer under. his control, 
or any other individuals, hold landed property secretly or under fetgned names 
in his district. . 

Eta wah, 
Magistrate, 

.Mr. S. G. Smith. 

Believes the practice is chiefly resorted to for the fraudulent purpose o~ ev~d- Allahabad Divi-
ing the eventual execution of decrees of court. In the Cawnpoor distnct, sion, 

Where the landholders have extensive dealings with the Muhajans, fictitious Officiating Com-
d h I f h ld• missioner, 

transfers are by no means uncommon. Understan s t at sur urzee o mgs Mr. H. Lowther. 
are by no means uncommon amongst the offic~rs of the civil. court. Is of 
opinion that the preventive law cannot be too stnct, and .would Impose con~s-
cation and dismissal from office as the penalty. Considers that a specific 
enactment only can operate ~sa check and a wal'I!ing; believes ~he•practice 
to have originated with our rule, and to have contmued because 1t has never 
been interdicted. · · 

ZZ4 Should 



A llalmbad, 
Judge, 

Mr. Duo.emure. 

Allahabad, 
Juint Uagi.trate. 
!llr. P. lllorland. 

SPECIAL REPORTS OF THE 

Should say that the practice is not now common in hi.s ~istri.ct. It did pre
Yail to a great extent during the early pa:t of our admm1strahon up to 1810, 
but since that period it has gradually dechne~. . . . . 

The practice is not invested wi.th !lluch antiqm_ty, ns lt start~d mto c?'astcnce 
shortly after the cession of tht". distnct. l\lany circumstances mduced 1t; dur
in"' the lax public administration which immediately followed the cession, the 
rapid acquisition of landed protlerty by all connected with th~ fiscal manage
ment of the district, and more particularly by those who exercised a very per
nicious influence o\'"er the executi\'e officers, led the holders of estates to have 
recourse to the practice for the pu_rpose of securing tht"!r possessions;. another 
cause which operated, was the dislike of many to be subJeCted to the mcom·e
nience of a ~ystem ~hich invoh·ed the arrest.of tl~eir .persons •. In the case. of 
females bein"' propnetors of estates, the pract1ce d1d, and does now, almost m- , 
Yariably obWu. Again, individuals resort to it to defeat the just claims of 
their creditors. · ,. . . 

There is not a single advantage in the practice; on the contrary, it encou
rages fraud an,d bad faith, for families have been .beggared by the dishonest , 
conduct of those in whose names estates baye been registered,· merely from 11. 
repugnance on the part of the real proprietors to appear as the Government 
mal"oozars. Entirely agrees with those who recommend that all lands be 
dec~ed liable to forfeiture, whether held by purchase or otherwise, unclcr · 
fictitious names. · · · · . . : 

The custom does not prevail to :my large extent in' his district, and mi9ht 
easily be checked altogether, by declaring by law that after a certain perwd . 
such property should be forfeited to Government. · 

Cawnpore, The custom bas prevailed in the Cawnpore district, since it was surrendered ' 
Judge, to the British GoYernment by the Nuwab of Oude in 1803. . 

•., llfr. The circumstances which led to its introduction were these: , . C. E. "I hompsoo. 

Cawnpore, 
Officiating Magis

trate, 
r.fr. J. C. Wilson. 

. The native officers in the establishment of the collectorship, were prollibited 
from purchasing landed property at the Government sales by Section !>, ltrgu
lation XXVI. of 1803.' These men, particularly the dewans and tuhseehlars, 
acquired large sums . of money by fraud and extortion, and purchased estates 
sold by order of the collector, in the names of their relatives, connexioi1s, or 
servants, or of imaginary persons, whose names were invented for thP occasion;·' 
with a view to 'evade the provisions . of Regulation XXVI.' of 1803, · and· to 
obtain a lucrative investment for their money. · · ·. ·. ' · ' · '· · • ' ·: 1 

Native merchants have occasionally purchased landed property in the names I 
of their gomastahs, or head serrnnts, in order to avoid the inconvenience and 
annoyance of being apprehended by the tuhseeldars' chuprassees in' the Mo
fussil, or the collectors at the sudde'r station, and the contingency of beirig 

. summoned to attend, and detained in attendance at the ma,<>'istrates' court, to 
answer complaints preferred·· by the l\lofussil police, concerning want of oo
operation, harbouring bad characters, &c.: 'Natives of Oude, more particularly · 
servants of the Oude Government, chukleedars, aumils, &c., who have acquired 
large sums of money by corrupt and .oppressive means, haYe purchased landed' 
property in this district, in the names of their relations. or servants. llankrup.L.. 
merchants have done the same prenous to.a declaration of insolvency. : : .· 

AI> to the advant;Jges, native merchants who hold landed property in feigned 
names, derive some advantage from the continuance of the custom, as they are 
enabled to devote their time and attention to their private business, without· 
fear of molestation from the collector, magistrate; and police. Should it be 
detennined to prevent the practice by a regulation, the following provisions 
of law would effect the object in an efficient and equitable manner. · 

A general prohibition against acquiring landed proprrty in feigned names 
and a declaration making it unlawful for any person whatsoev~·r to continue t~ 
hold land after the expiration of three calendar months, the penalty of a breach 
of the law to be a fine to Government, to be imposeJ by the civil court at the 
suit of the collector, in a sum not exceeding six months' rent of the est~te, and 
not less than three months . 

• 
The practice is much more prevalent in Bengal and Behar than in these 

provinces. Knows of no instance of it amongst the officer at present attached 
toh~co~ · , 

The 
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The practice originated from the hour at which these provinces were trans R(B.)t.NoL. V~. £ 1 b th N b v· . h B . . . - espec Ing anu. errec y e uwau .1z1er to t e r1t1sh Government, and the prohibition held under · 
consequent thereon agamst certain classes purch~ing landed property; can Fictitious Names. 
~af~ly ~ssert that there are not only no advantages m the practice, but that it 
IS Vll~ m the e:-t~eme. Any p~rson at the ~ead of an office, who is aware that a 
c~rtam estate.1s m th~ possesswn of a certam officer under him, can easily be on 
h1s guard .agamst the 1llegal efforts made to favour it; whereas should the pur-
chase, as IS too often the case, haye ~een made .in a false name, his ignorance 
of the real purchaser may lead h1m mto the w1les laid to deceive him. The 
best plan for putting a stop to the practice, would be an order to every 
owner of an estate, to avow himself within three months from a certain date 
under a penalty of forfeiture; that in future any one should be allowed t~ 
purchase lan~ed property, provided he bought it in his·own name; the penalty 
of transgressmg the order to be forfeiture of the estate. 

Is ~?t aware that any judicial officer of his court holds landed property under 
a fictitious name ; only two advantages appear to him to accrue to a person 
who may hold landed property in such manner, viz. that creditors may be 
defrauded, and dishonest gains concealed; he is not aware of any honest advan
tages. A fine levied on the real and nominal proprietor, the fine on the former 
to be peremptorily levied on the landed property, and that on the latter on 
any property forthcoming, would, he has no doubt, effectually stop the 
pract1ce. 

The practice does not in the least. prevail in his district; where it does 
exist, is of opinion that it should be put down by law, and the only provision 
which would most surely effect that object would be to render such tenures 
liable to forfeiture: has not been able to learn when the practice originated. 

There are five descriptions of persons who adopt the practice in the provinces 
under the jurisdiction of his court. · 

I. The Jageerdars of the neighbouring territory, who frequently hold lands 
in the name of their dependants, being unwilling to be. brought individually 
into collision with the courts. 

2. The natives of wealth and respectability, who object to appear in person 
in our courts. 

3. Hindoos of all classes who hold lands in the name of different members of 
· their family, wishing thereby to separate distinctly the property acquired by 

themselves from the joint claim of the other members of the family. 
, 4.· Subordinates of office who adopt the practice with a view to evade the 

orders of Government. . . 
5. Persons not subordinates of office who similarly hold lands under fictitious 

names with a fraudulent intent. 

. The practice has apparently originated with the introduction of our courts, and 
legislation in regard to it, excepting in cases when it is resorted to for fraudulent 

·purposes, should, he thinks, be adopted with great caution.· Where fraudulent 
motives shall appear, sees no objection to declaring property held under :ficti. 
tious names liable to forfeiture; · nor does . he perceive any other course by 
which an efficient check upon such proceedings can be exercised. 

Futtehpore, 
Judge, 

Mr. J. T. Rivaz. 

Futtehpore, 
.Magistrate, 

Mr. H. Armstrong. 

Bundlecund, 
Judge, -

Mr. S. Fraser. 

' B"eli~ves the practic~ of holding landed property under fictitious names on the . n.anda, . 
part of subordinate judicial officers, not common in these provinces, nor does he Officiatmg Magis
know any reason for co~cealment, as they' (unlike revenue subordinate officers, 1\Ir. o~:~~ihorne. 
by Section 14, Regula.tion XXV. of 1803,) are not prohibited by any law from 
holding lands in their own names. 

Is not aware of any advantages or disadvantages to the public or the Govern
ment in the continuance of the practice as to subordinate officers of the criminal 
courts, nor indeed of the civil department, except as regards principal sudder 
ameens, sudder ameens, and moonsiffs. · 

To prevent the co.ntinuan.ce .of the_pr~c~ic~, would recommend t~at the me~e 
possession of.lands s1tuatew1thm the JUrJsdJctlon of the office to wh1ch subordi
nate officers are attached, or their own jurisdiction in the case of sudder ameens · 
and moonsiffs in whosesoever name held, be considered a disqualification for 
office, unless 'such landed property clearly defined, had been specially allowed 
to be held; and in cases in which any deceit or concealment had been practised, 
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(B.) No. VI. 
Re,rtcting Lands 
held under 
fictitious Names. 

Humeerpore, 
0 fliciating 1\lagis

trate, 
Mr. T. Lean. 

.Benares Division, 
Commissioner, 
1\lr, F. Currie. 

SPECIAL REPORTS OF THE 

either at or aftl'r appointment, the offender should be subjected to fine and 
imprisonment, or only imprisonment, in the same manner, and to the same 
extent as for bribery or other malversation in office. . 

With respect to the holding of lands ?n the part of ~the~ than suborb~nate 
judicial officers in fictitious names, believe~ the practice 1s very extensn·ely 
prevalent. That it is coeval, or nearly so, w1th the present Government, and lS 

in some dezree caused by the proprietors being desirous of being free from all 
direct resp~nsibility as to revenue and police. These are the advantages which 
they gain ; and knows of no ~convenience or lo~s t~ Gove.rnment or the ~om
munity arising from the practice. Does not thmk 1t poss1ble to prevent 1t by 
any enactment consistent with thejustice and moderation for which the British 
Government has always been distinguished. 

Gives 105 instances of estates supposed or known to be held in fictitious 
names in his district, and considers it probable there are many more. 

Has no means of determining when the practice originated, but it appears to 
have been induced by the following causes : 

The hope of avoiding the annoying responsibility in police matters which 
attaches to the registered proprietors, of avoiding attachment and sale of real 
and personal property, and imprisonment in the event of balance accruing; thus, 
in fact, making the estate alone answerable. 

The wish of an independent chief taking an estate in farm, to avoid the 
indignity of having his name registered as malgooznr of another government. 
Can conceive no possible advantage in any one of the cases. 

The law should provide that if all such fictitious tenures were not declared 
within a certain period to be given, the penalty of fine, attachment, or con
fiscation, should be incurred. No legal enactment appears necessary as regards 
farming tenures, as the collector making the settlement can always prevent, if 
he chooses, any such fictitious arrangements. 

Cases of persons holding land under fictitious names have very seldom come 
under his cognizance as commissioner of circuit, and then only in cases of 
dispossession under Regulation XV. of 1824; the origin of the practice in all 
which seems to have been the prohibition which hitherto existed to Europeans 
employed in the cultivation of indigo plants, &c. holding land in their own 
name. Has· not discovered any inconvenience to police arrangements, or detri
ment to the interests of the State or individuals in the department of criminal 
justice, from the existence of the practice. Should it be deemed expedient to 
put a stop to the practice, imagines that it would only be necessary to declare 
it illegal, and that persons holding lands under fictitious names shall not be 
able to sue or defend suits relative to occupation, or forcible dispossession from 
such lands in the Foujdarry court. 

Second Return The practice is not very prevalent, but exists to a certain extent. 
submitted under 
the Court's orders. Reply to Question 1. 

• 
ReplytoQuestiou. Partly from rajahs .and persons of rank axid family considering it derogatory 

to them to have their names recorded as proprietors, _and being desirous to 
avoid the personal process in case of balance of revenue, which the record of 
their names as proprietors would involve, and partly owing to the regulations 
heretofore in force, which prohibited Europeans holding lands in their own 
names. 

ReplytoQuestiona. None; but in the case of rajahs and others, it is unobjectionable, as the estate 
Orig. is, or ought to be, sufficient for its revenue. 

Il.eplytoQuestion4. . As above, generally in all courts. 

Benares, Is led to believe that the practice is very common within the jurisdiction of 
M GJ~~g_e, . his court; it has always been the case, and he is informed that the practice 

r. -· amwarmg. prevailed previously to the acquisition of the province by the British Govern
ment; the present inducement to the practice is frequently of a fraudulent 
nature ; viz. that by such property being purchased and held in the name of 
a_servant or dependant relation, it may be exempted from the grasp of cre
ditors. Many estates, too, have been purchased, or are held under fictitious 
names, by the class of natives prohibited frol'n becoming landholders by Sec. 15, 
Reg. V. 179.1_. Is not aware that any advantages can accrue to Government 

by 



INDIAN LAW COMMISSIONERS. 

by the continuance of a practice at once illegal, and of a fraudulent tendency 
Is no.t prepared to specify any rule that would effectually put a stop to th~ 
practice. 

The practice is not common in this part of the country. It is however not 
uncommon for such property to be held in the name of other pe;sons tha~ the 
real owners, though such persons are not fictitious but existent · a son a 
brother, or relative of any kind; and'frequently a go~astah is the a~parent' or 
recorded proprietor, while the real one keeps himself behind the scene. 

It is an old pra~tice, and he believes originated when the country was in an 
unsettled state, With no permanent government, or one which had neither the 
confidence nor the good wishes of the community ; the custom once having 
taken root, there will be difficulty in overcoming it ; but is of opinion that it is 
on the decline. There are no advantages attending the practice; on the con
trary, it enables fraudulent persons to cheat with greater ease, and to set both 
their creditors and the law at defiance. It is desirabh;, therefore, that the 
practice should be put a stop to, though cannot see how any special enactment 
can be of any avail ; thinks the practice will decline of itself; and in propor
tion as the respect and consideration attending on the possession of landed 
property shall increase, the less inducement there will be for concealing the 
name of the real proprietor. 

(B.) No. VI. 
Re•petting Lunds 
held under 
Fictitious ~ames. 

Benares, 
Magistrate, , 

lllr. 
D. B. Morrielon. 

The practice is common at Goruckpore, but not so much so as in other parts Goruckpore, 
of India where he has been employed, Behar and Allahabad for instance. The Judge, 
object in using a fictitious name is undoubtedly concealment. During the Mr. W.B.Jackson. 

native governments the practice was very unfrequent, although, as every rich 
man was liable to extortion in proportion to his riches, it was his object to 
conceal the extent of his property as far as possible; the same object now 
exists with regard to native officers of Government, or others who have obtained 
property in an illegal manner, and are desirous to conceal ilie acquisitions 
from Government. 

Knows of no advantages at present in allowing S\l.Ch a practice to exist, 
excepting the convenience of making settlements of property or gifts, the object 
of concealing ill-gotten wealth is not a legitimate one, and the sooner the 
means of doing so are removed the better. Sees no sufficient reason for 
allowing ilie 'practice to continue, and would fix a day, after which no pur
chases made m fictitious names should be valid; .looks on the practice as con
ducive to the concealment of fraud. 
. Does not think the practice so common in his zillah as in other districts in 
these provinces; the practice is resorted to for concealment's sake, but it has 
obtained from other motives; does not see any advantage from the practice, 
except that it.may have the effect of stopping litigation. No other provision 
of law appears requisite than the introduction of a rule that all those persons, 
servants of ilie state, or others, who acquire by gift, &c. properties, whether for 
a limited term, or permanently, have the opportunity of registering the name 
of whom they please, but at the time of registering must record the acquisi· 
tion, by whom made, either in person or by attorney. 

G01·uckpore, 
Magistrate, 

Mr. E. A. Reade. 

The practice is by. n() means so common in his district as in most o~hers ; i!l Azimgurh, 
fact since the late settlement, when the name of each landed propnetor was Officiating Judge, 
so prominently brough~ forw.ard, !lnd since the late Act, allowin~ British Mr. A. C. Heyland. 

subjects to hold lands m their own names, there are but very few Instances 
remaining. . . . 

Conceives there cannot be any public advantage from persons holdmg their 
lands under fictitious names; and the prohibiting such practice would give 
general satisfaction. The private advantages are all of a fraudulent nature, 
excf'pt as regards the higher natiye,s. . . . . . 

Conceives there would be no IDJUStiCe m declanng the practiCe m future 
illegal, and, in the event of its being b.~ought to the notice of t?e collector, that 
such land will be liable to confiscatiOn, and the holder, If m the employ of 
Government, dismissed. 

The practice of holding landed property, sold in ex~cution of. decree.s. of ~zimgurh, . 
court under fictitious names, was more common durmg the trme Bntish Ollicmtmg 1\Iag•s· 

' di I d . h • h . . trate ' subjects were prohibited from ~ol ng an s m t e~r own names t a~ It nm~ IS; 1\Ir.' 
the practice now chiefly prevails amongst the native omlah and their relatives, n. 1\Ionrgorocry. 
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(B.) No. VI. 
Respecting Lnnds 
held under 
Fictitious Nnmes. 

Jaunpore, 
Judge, 1\Ir. 

D. B. ll!orrieson. 
Jauopore, 

:\Iagistrate, 
!\Jr. C. R. Tulloh. 

SPECIAL REPORTS OF THE 

but it is not common and where it docs exist, it is chiefly with regard to lands 
sold in execution of decrees of court. The practice originated with the fran~ng 
of the different Regulations prohibiting the native 01nlah fr?m pur~hasmg 
estates, sold for nrrears of re>enue; but this nppears. to be a m1stakcn 1dea as 
regards sales in execution of decrees of court, winch do not nppcar to be 
prohibited. No admntnges result from it; on the contrary, it ~ftcn leads to 
a great deal of liti"'ation afterwards. Thinks the best preventive would be 
to pass a law decla~in"' that the person in whose name the estate was pur
chased, should be ackn~wledged as the proprietor, in case of any litigation on 
the subject. 

Refers· to the opinion gi;en by him as collector and magistrate of Benarcs. 

The practice exists in his district, but to what extent it is not possible for 
him to say, but does not think to any great extent; it was much more common 
prior to the Act authorising Europeans to hold lands. 

Cannot say when the practice originated, or what were the circumstances 
which induced it. · 

Is not aware what rulmntages accrue from the continuance of the practice. 
It is difficult to determine on the best measure for preventing it ; but on the 

whole, considers forfeiture of the land, and a heavy fine imposed on the person 
in whose name it was purchased, ''"ould, in a great degree, put a stop to the 
practice. 

lllirzapoor, Has no reason to suppose that the practice is less common in the district of 
'~~I HJ~d9fi, l\Iirzapoor than in other parts of British India. It would be difficult to state 
' r. • · omas. with accuracy when it originated, but it may be traced up to the time of 

1\lr. Jonathan Duncan's settlement, and is informed that it prevails even under 
the native governments; the main object is deception. Cannot call to mind 
the slightest advantage which this extensively mischievous practice possesses ; 
on the contrary, the total abolition appears more likely to lead to most whole
some and beneficial results. The provisions of the law for preventing it should 
affect not only the native officers of Government, but all persons wlutet'er; 
and forfeiture should be declared the penalty of its infringement.· , . · 

:\Iirzapoor, 
Magistrate, 

Mr. Woodcock 

Ghazccpore, 
Judge, 

)Jr. J.P. Smith. 

The practice is as common in' his district as in any other ; the custom has 
arisen in several ways; I st.· Servants of Government have made purchases, 
and held Janel or other tenures (which they are not allowed to do by the 
Regulations of Gol'ernment,) in the names of their relations and servants, who 
alone can be acknowledged as the ostensible proprietors ; 2d. Persons of rank 
and wealth, who would object to appear before the several courts on various 
occasions, hold estates in the names of their servants in order to avoid such 

. inconvenient personal calls ; 3d. Purchases are also made at the Government 
sales, in fictitious names, on the part of thr defaulting proprietors of estates, 
and hence ensues a variety of roguery and litigation. There can be ·no real 
ad~antage or convenien.ce in the continuance of the practice, since pai"!ies can 
qu1te as well send thetr mooktear or vakeels to the courts. · A posit1ve pro
hibition and forfeiture of all right and title to the estate, on proof such estate 
be~g held in a ~ctitious. n~e, would preve.nt the continuance of the practice, 
which appears highly obJectionable. 

Reply to Question I. The word fictitious, as applied generally to transfers of 
l~ded property, admits of two constructions, which must be separately con
Sldered:-

!irst. If, by fictitious, we are to understand imaginary or absolutely non
eJUstent, then I apprehend the practice of purchasing and holding landed 
property in a name without an owner, is of very rare occurrence, for obvious 
reasons. 

But, secondly, taking the word in its other sense, of false or not genuine, as 
!or instance, when a feigned name, i. e. the name of a person possessing no 
mtcrcst or right in the matter, is purposely substituted in lieu of that of the 
real party to a transaction; the practice adverted to is known to be very pre
valent, in pub~c as well as in private transfers of real property. There is, 
h?we~·er, .a th1rd description of sale, by no means uncommon in this province ; 
d1fftrmg, mdced, essentially from both the foregoin"' ·but still liable from its 

bl ''b.. "" ' resem ancc,1to e con.ounded with them; I mean the purchase of land in the 
• name 
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name of s 1 f d · h h • · . (B.) No. VI. . a on or re a lVC,. Urtl)g t e pure aser s hfetune, for his or their Respecting Lands 
cxclusiv~ benefit or otherwise, as the case may be ; but avowedly and openly h~ld_ ~nder 
made, Without any attempt at concealment. Transactions of this character F1ct•t•ous Nnmcs. 
~hough no_t embr~c~d in the inquiries of the Law Commission, appear deserv: ~-
mg of notice, as mt1roately connected with the general question of modifying 
the law. 

Rel?ly to Question 2. In regard to the origin and causes which led to the 
adoptwn of the practice in question, there is little doubt that under the native 
governments of India it was by no means so common as under our rule . and 
for this simple reason, among others, that in those times when mio-ht was 
right, and the end was considered to justify ·the means, th~ mere clo~k of a 
~ependant's name appearing on the rent-roll could afford to the real proprietor 
little or no protection against the tax-gatherer's coercive measures. Their 
operation wa.:' generally brought to bear upon the bond fide possessor of the 
prop,erty, or su~h of his connexio~s as might. happen to fall into the great 
mans power, Without much attentwn to names and records ; thus defeating 
the main object of concealment. . 

. A mode_ of pr~ceeding. so .arbitrary and 0~-hand did not, however, square 
With. English notions of JUStice and good policy, and consequently, the intro
duction of our rule gave birth to a new system,. the main principle of which 
was, to recognise as the real proprietor the person ostensibly borne upon the 
record; and accordingly the law, in its anxiety for the· liberty of the subject 
ensures exemption from coercive process to every one, save the party actually 
under engagements to Government, even in cases when the fact of private 
connexion or partnership may be a matter of notoriety. The same reasoning 
applies with equal force to the landholders' obligations and liabilities in regard 
to matters of police, and the maintenance of public order. The mere chance 
of being required to appear in person before- a court of justice, to. answer for 
the misdeeds of agents or dependants, the being subject to . the caprice and 
demands of the local police officer on every trifling occasion of real or pre
tended disturbance, to say nothing of other annoyances· incident to the pos
session of wealth and station in a country where discretion has so wide a 
range, and the well-being of society depends so much upon the personal 
character of the man in authority, are, with the native of rank, considerations · 
quite sufficient to account for the frequent resort to the practice under dis
cussion; and so long as prejudice maintains its sway, and public spirit is at 
so low an ebb, they will continue to produce a similar result, unless put down 
by law. The mainspring, however, of this mischievous system, may be traced 
to the causes so fully detailed in the preamble of Regulation I. 1821; a state 
of things which naturally. resulted from the great power and confidence repo,sed 
in Government native officers on the one hand, combined with the ignorance 
of the owners of the soil on the other. It is a well-known fact, 'that no zillah 
in the province of Benares is without its two or three great families, wealthy, 
powerful,_ and according to native notions, ~espectable ; whose hi_s~o~y, if 
inquired mto, would show how much they were mdebted. for the acquiSitiOn of 
their property, to undue influence and intrigue. . . 

Reply to Question 3 .. Namely, what are the advantages to be expected from 
a continuation of the practice? I am of opinion, that like a monopoly, the 
benefits are all on the side of tbe few, at the expense of the many; and, more
over · that those benefits are highly pernicious in their effects upon the welfare 
of the community at large, by being, in many cases, perverted into a licence for 
the perpetration of fraud and dishonesty with impunity to the desig;ning rogue, 
and to the injury and prejudice only of the ignorant and unsuspectmg.. Thus, 
for instance the fraudulent debtor takes advantage of this facility of substitut
ing one na:Oe for another in the documents and title:deeds w~ich he. ~as 
occasion to bring into court, to evade ~ll. risk of personal_mco?-veme~ce arisi~g 
from arrest and imprisonment; while it 1s no unusual thmg, 1_n pubhc sales! m 
execution of decrees, for a defendant to hire a man of straw, Wilhnl?, for _a tnfi_e, 
to incur the penaltv of a month's imprisonment awarded by law tor fmlure m 
making good the purchase-money, merely for the purpose of delayin_g th~ sale. 
This is a device which has more than once been successfully practls~d m ~y 
own experience, and, according to my idea, affords a strong argu~ent m 
favour of imposing some more severe legal penalty than at pr~sent ex~sts. In 
a word I consider the practice in question not only wholly mdefens1ble, but 
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SPECL\L nEroi-;.T~ OF TilE 

;,t tcnclc·tl in its pr;tctic:ll rc.;uJt,; \Yit h umni:-.t·tl t'\ il, both, ;1.' n·c:;: nb the· ~ 1 Itt tT,t' 
t'f th.~ St:ttt'. all(! tht• ,,vJf:lr,• of :;ocicty; atHl I am eontitknt t!Ltt tht·.uttnf<T
cnct· of tlw Lt•c:i,L!tun· to check its fnrtlll'r pro;Tc:;,;, \\O\\Itl Ill' hadt•tl "ith 
joy by the ~reate majority of till' people. . . . . . , 

J\cply to Cl.ur:;tion -1. In thl' t•n•nt of 1t,; lll'm;; <l.dt·nutlll'tl to proluln.t tnt~ 
practice, I tlo not >l'e how thl' ohjt•t•t coultllll' lllt~l'l' dll'dnallr .:mtl t'omTnl~·ntly 
attainrd, than br the t•n:tctmcnt of a law n·tHknnc; alllantb hahk to forft·tttll'l' 
which mar ht•n':lftrr be purrha'l·rl undcr tictitiou,; names by :my partie,;, "llt'
thn natiY.l' officers of Gowrnnwnt or othl'rs; all(\ abo l'l'tjllirin;; allp:nti"' at 
prt'>rnt lwltlin;; lamlrd propnty tuHler ~rtitiou,; n:unes to. app.car lwforl' t lw 
rolkctor \Yithin a spccitictl pcriDll (,;ay >IX months), :uul ;;tn• 111 a lrtH' :tnt! 
faithful statement of tlH' bn"ti fide proprietor's nanH' awl condition, under t lw 
penalty of forfcitin~; all rig-~1t antl title t.o any propt'I't)' ,;o ilk::;ally hl'ltl 'uh-c
qucnt to r.nd in rontran·ntwn of the saHllaw. 

I \\ou{d not, hmrcn'l', atlnwatc anyll':;i,Jatin· intcrftTcnct• \\h:ttt'H'l' \\ith tlw 
librrtl· of ;my per,;on to dispo,L' of his propl'I't~·, or make purt'lta't'S in till' ll:unt• 
or naincs of his :;ons, or m·ar relatin·,;, proYitktl the act \Ya~ frl'c from cuncl':tl
mcnt and disgubc. 

13clie>es the practice to be common in his di,;trirt. It i:; difficult to ,ay 
whrn it oridnatctl, but con>itlcrs the circum:,tanccs \lhich Jtlu't han~ ehidiy 
led to induZe it to haYe been the aCtJubition of lar;;e :;uul' uf mont-y lJy im
proper means, and a dl·,ire to lay it out ath'anta~cow;ly in till' purch:N· of 
landed property \Yithout the offenders expo,_;ing thl·m,;dYe:<. l\:110\YS of no 
mra:,ure \Yhich could be taken to prcn·nt it, bc:;ide$ that of n·tall'riu.;; latlll 
acquired by such means liable to forfeiture; fears, 110\YCHT, that cn·n thi-; 
1YOuld not proYe effectual. 

Sau~or and K~r- The practice does not obtain in these territories where thl' proprietary ri;,;lt t 
buJda Tcmtones. in the soil has bren pronounced to n·side in the Go1·crmncnt. 

Lcc;is. Cons. 
"3 l\ov. 1840. 

~~o. 15. 
Enclo>ure. 

(signed) 

EXTRACT from the Proceedings of the Suddcr Adawlut, under date thl' 
27th June 1838. 

RE_\D letter from the Officiating Secretary to the Indian Law Commi,,ion, 
dated 30th June 1837, on the subject of the expediency of rendering alllawb 
liable to forfE'iture which haYe bl'£'n purchased under fictitious names hy any 
partie;;, whether nati.-e officers of Gon-rnmrnt or othl•rs. 

Also read IettfTS, dated resprctin·ly the 2.Jth Octobl'r and 4th l\"on·mlwr 
18:57, and lOth l\Iay 18:38, from the Prodncial Court in the \vcstern tlivision, 
>ubmitting their own, and the opinion of the several ju<licial officers ~u!JOr
dinatc to them, touching the expediency of rentll'ring all lands liable to for
feiture which have lJl'en purcha-ed under fictitious names. 

Also read letters, dated respectively the 2:Jd October 1837, 2Hth February 
and 21st .1\1 arch 18:38, from the Provincial Courts in the northern, ~outhern, 
and cr·ntre didsions, submitting tlu:ir own sentiments, and the opinion of tlw 
scnral subordinate judicial authoritir·s in those <livisions, on the subject of the 
expediency of rendering all lands liable to forfeiture 1vhich have hcen pur
clw"·d undrr fictitious names. 

l't. In the letter from the lmlinn Law Cornmis,;ion above rcconlcd, the Com
mi"ioncrs olJstTw, that they are fully impressed with the inconwnicttct• . .; 
\\ ltich result from the common Indian practice of purchasing ami holding pro
perty in fictitious names, but that they fed it would be unsafe to makl~ a 
general change in the existing law on so important a point, without a furtll('r 
lmowlt-tlge than tltcy now possess of the circumstances under whicl1 the practicr· 
has ~prung up in every part of India, and acconlin;;ly, they have rc<JUI'Stl'd 
inforlllation 011 the followin;; points. 

l'in.t. ''dll'tber tl11~ practkc of holtling laiHlctl property under tietitioth 
nanw; is cow1uon in tbc provinces under the juriStliction of this court I 

2d. From the communication addrc:;scd to the Court of Smldcr Adawlut by 
the 
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th I al · di · 1 ffi · ld (B.) No. VI. e ,oc JU eta o cers, 1t ~o;t. appear th~~ the prac~ice .is very common in Respecting Lands 
the southern. and w~st~rn div1s10ns, compr1smg the d1stncts of Tinnevelly, h~ld_ ~nder. 
:Madura, TanJo:e? :rnchmopoly, Salem, C01mbatore, Malabar, and Canara. in F•cttltoua :!\ames. 
the northern div1s1on, however, the practice is said to exist only in the zillah of 
~hicacole, and in the centre division. It is reported to be common in the 
zillah of Cuddapah, and to exist to a limited extent in the district of Cudda-
lore, but not to be known in any other zillah within the centre division. 

3d. The ex\)erience, however, of the Court of Sudder Adawlut leads them to 
~elieve, that the practice of purchasing or registering lands in fictitious names 
1s re~or~ed to mor: or less in every zillah included within the jurisdiction of the 
ProV1nc1al Courts m ~he northern and centre divisions ; and entertaining this 
opinion, the court are required to report. 

Secondly. When that practice originated, and what were the circumstances 
that induced it ? · 

4th. The particular period at which the practice may have commenced is not 
J.:nown, but almost all the judicial officers in the provinces concur in opinion 
that it has been pa:tly ind~ced by the prohibitio~ contained in Regulation 
XXVI. of 1802, agawst native officers of the collectors' cutcherries, or the 
collectors' private servants becoming purchasers of lands sold at public sales in 
the zillahs in which they may be respectively employed; also by a desire to 
evade the provisions of the Hindoo and Mahomedan local laws of inheritance, 

• and by a hope thereby to conceal such property from creditors ; and in the 
western division, it is said to be induced also by the superstitious ideas enter~ 

, tained by the natives of that coast, as to the better luck of individuals of a 
family whose names are consequently set forth as purchasers; also to prevent 
inconvenience to parties purchasing land, who may be unable personally to 
attend, and to go through the peculiar forms of sale observed in Malabar. But 
there is no doubt that it is also extensively practise4, in order, if an arrear of 
re-rcnue should occur, to prevent the issue of revenue process against the real 
owner. 

5th. The third point on which information is required, is as to whether there 
are "any advantages in the continuance of that practice, alfd if there be,. what 
are those advantages?" . 

6th. The only advantages that individuals derive from the practice, are those 
specified in the latter part of the answer to the preceding question ; but while 
it is shown that no advantages of importance are derivable from the continu
ance of the practice, the local authorities have almost unanimously agreed that 
many and great are the evils which the system of purc~asing lands in fictitious 
names has given rise to ; and of the inconveniences resUlting from the practice, 
the Law Commissioners state they are fully impressed. 

7th. In the event therefore, of its being determined to prevent the conti
nuance of the practice, the Indian Law Commission are desirous, in the fourth 
place, of being informed ~hat p;o.visi?ns o~ la:W. would most surely, an~ con., 
veniently, and with least nsk of lDJUStice to mdiv1duals, effect th~t obJect: 

Sth. In the opinion of the Court of Sudder Adawlut, the contmuance of the 
system would be effectually put a stop to by the enactment of a law to the 
effect that all sales of land shall be registered, and no sale of land by public 
office;s be allowed, excepting through the collector of the district. 

9th. That for this purpose an office or offices of general registry shall be 
established in each collectorate ; and that whenever lands are sold, mortgaged, 
or otherwise alienated by a written deed, such deed shall not be admitted in 
any court of justice or elsewhere as valid, unless it has been registered.. . 

1Oth. That the execution of deeds for the sale, mortgages, or other alienat10n 
of land in fictitious names, shall be declared illegal, and that such deeds, 
whether registered or not, -shall be deemed invalid and inadmissible in any 
court of justice or elsewhere. . . . 

11th. That persons holding lands, whether m the1r own names, or m the 
name8 of others at the time of the promulgation of the enactment, shall ~e 
required to re"ister their title deeds within a prescribed period, and that on 1ts 
expiration, de~ds for land not so registered, shall not be admissible in any 
court of justice or elsewhere. 

12th. That pottahs and muchilkars for ~he mere cultiyation of lands for any 
period under three years shall not be reqmred to be registered. 

13th. On the subject of the expediency of establishing an office ef ge:wral 
585. 3 A 4 . registry, 
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~·~~ . Respec-tiug LaDde :registry, the court of Sudder Udalut have lately taken occaston to address th~ 
b~ld_ ~uder Government of this Presidency, and the judges have suggesteC.: that a copy of 
F•cltuoua Names. those papers be furnished to the Supreme Government, in view to their con-

sideration by the Law Commission. 

Legis. Cons. 
13 NOT. t84(1o 

No. 16. 
Enclosure. 

Ordered, that extract from these proceedings, together with copies of the 
papers recorded above, be forwarded to the Secretary to the Indian Law Com .. 
mission. · · 

(True extract.) 
· (signed). ' W. Dovgltu, Register. 

. i . ; ' . • 
(No. 376.} . ' · I · · ' I . 

From G. J. BeaucAamp, Esq. Register N. P. Court, to the Register to the 
· · Court .of Sudder· Adawlut. ; · i ·: ' • 

' ' . . "" ., 
Sir, . ·... . , . . . . . . .. , 

I AM: directed by the North~ Provincial Court, with reference to your letter 
of the 8th of August, "transmitting a copr of a communication from the 
Secretary to the Law Commission, on the subJect of the expediency of render
ing all lands liable to forfeiture which have been purchased under fictitious 
names by any parties, whether native officers of Government. or others, and 
requesting that the court will submit their owo. sentiments, and those of the 
several zmah and assistant judge.s within the jurisdiction, on the four points 
proposed for consideration," to submit the enclosed reports received from the 
several judicial officers within the northern division, and to state that the 
officiating third judge, the only judge present at the station, has the same 
opinion as Mr. Thomas, the judge of Masulipatam, as to the motives which led 
to the practice of purchasing Ianda under fictitious names. . This practice 
appears to the acting third judge highly objectionable, inasmuch as it has the 
~dency of rather encouraging the. temptation to prejudice public interests, 
than being productive. of security, or any other legal advantage, and ought in 
consequence to be materially checked. . · · . " · . · ·' ,, 

2. The measure by which this object can be ·met, would be, in the acting,., 
third judge's opinion, to make it a general rule that all purchases of a similar .!J 
nature, under any circumstances whatever, will on detection be nullified, 
and the landed estate forfeited, and the persons guilty of the fraud, or of being 
~oncerned ·. in the collusion, visited with a pecuriiary penalty, adequate to the 
rank in life of the party and circumstances of each case. . . · . , • , . . · ,-

3. The suit on the Provincial Court's file alluded to by Mr~ Rohde, cannot, 
in its present state of uncertamty, be a criterion on which to form an opinion 1 
but there are, however,.reasons to 'doubt if the fraudulent procedure now in 
agitation bas not been resorted to in that case to the end of depriving a brother· . 
of his share of patrimonial property~ . . 

' ,, · 1 · , .Ihave,&c. 1. 

Masulipatam; N. P. C. Register's Office, ·: (signed) · G. J. BeaucAamp, 
• . • 23 October 1837. . .. Register . 

• 
. ' ' . . . ,; • . I . , ~- ·' , .• .' , - j J":- , f 

1 
• • -~ 

RETURN from the Acting Judge of Chicacole to Precept No. ·1038. 

TBE acting Judge has the honour to iwkitowledge the receipt of the fore! 
going precept, transmitting certain interrogatories proposed by the Indian Law · · 
Co~ssioners, on the expediency of rendering all lands liable .to forfeiture 
which have been purchased by any parties, whether native officers of Govern- · 1 

mentor others, and herewith transmits his sentiments· upon the four points ·~. 
therein proposed. 

Given &c. at Chicacole, 30 August 1837. ·· 1
• 

(signed) .A., Freese, Acting Judge .. 
. . 

. ' 
Q, 1st. 
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Q. 1st. Is the practice of holding A. The. ~ractice of ~olding lands n~~;~t~~i.!!; 
landed property under fictitious names, ':lnder fictitiOus names, 1s common in h•ld under 
common in the provinces under the the provinces under the jurisdiction of Fictitious Names. 
jurisdiction of your court? this court. The practice of holdinoo 

2d. If so, when did that practice lands under fictitious names has ex~ 
originate, and what were the circum- isted for many years, and I believe to 
stances that induced it? have originated in two causes :-

1. From the desire of native servants to conceal from the 
authorities, the circumstance of their having obtained possession 
of lands. 

2. To defeat the ends of justice and prevent the execution of 
the decrees of the coutts. With regard to the first of these 
reaso~s, I .have seen many instances of }ts having occurred, not 
?nly m this part of the country, but in the ceded districts, and 
1t may perhaps be acceptable to point out the mode in which it 
was done in one instance that came to my knowledge. In the 
ceded districts a remission of 25 per cent. upon the survey assess
ment by Colonel l\Iunro, is granted upon all dry land, but should 
the owner convert the dry land into gardens by constructing 
wells, no additional tax is levied, though the remission is not 
granted; such lands, therefore, become very valuable, and in the 

· instance I allude to, a native tehsildar contrived, through his 
influence, to make many of the owners resign the dry lands they 
had converted into gardens, to him in reality, but nominally to 
men who were his agents and relations. Native public servants 
are prohibite~ by Sec. 20, Regulation XXVI. of 1802, purchasing 
lands sold at public sales in the zillahs in which ·they may be 
respectively employed, but there is nothing in the Regulations 
to prevent their obtaining lands by private bargains in their own 
or others' names; provided the land at the time is not liable to 
public sale for arrears of revenue. . . ' . 

3~. Are there any advantages in the I can .see· no real advantage in the 
continuance .of that practice, and if continuance of the practice, though 
there be, what are those advantages? the · interference with it might be 

· · · deemed too great an inquisition into 
. . , . , , · the private aff~rs of individuals. 

4th. In case of it being· detei-mined • Should it be determined to interfere 
to prevent the" continuance· 'of· that with the continuance of the practice, 
practice, what provisions of law would . I consider the only method would be 
most surely and conveniently, and with to compel ~he registration of all sales, 
least risk of injustice to individuals, ~ither in the office of ~he coll.ector. or 
effect that object? .. · • . · · m the courts,. and which registration 

• should be extended to mortgages, and 
certainly to mortgages without usufruct, as it is by such ficti
tious mortgage bonds the ends of justice are chiefly evaded. . 

(signed) A. Freese, Acting Judge. 

RETURN from the Acting Assistant Judge of Vizagapatam to Precept 
No. 1039. 

IN conformity to the orders contained in the extract of proceedings whic~ 
accompanied this precept and which directed the several officers to whom 1t 
was addressed, to state, I~t, Whether the holding lands under fi~titio~s .names! 
is common within their jurisdiction ? 2dly, If so, how the practlce ongmated ( 
3dly What advantages have arisen therefrom? and 4thly, What would be the 
best'mode of checking this practice? . · . . 
· The acting assistant judge begs to state that .he concludes ~he practiCe 1s not 
unknown, but that any information he could gtve on the subjeC~ would not. be 
derived from any official source, as he does not r~m~mb.er any. mstance ?emg 
proved before him; that besides the collector of th1s dtstnct ~av~ng, he b:liev~.s, 
been addressed on the subject by the Board of Revenue, Ius mformahon ".Ill 
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comprise nll that can be stntcd on ti~is head, .on which the net in: as.sist;~~ j~clg: 
does not consider himsdf able to oiler anytlung furthrr than nl0 UC SU00(~twn~, 
not founded on experience; he, howc\·cr, begs to state ;rom hc::rsay, tl-~at .~c 
belie•es it is not improbable n reference to the case No. a! of 18-8, ProHncial 
Court's file may throw some !ight on the subject. 

Git·eu, &c. at Viz!lgapatrun, 2 September 1837. 

(L~ s.) (signed) J. Rohde,. 
· Actg As:nst1 J udgc. 

RETURN from the Zillah Judge of Rajabmundry to Precept No. 10!0. 
l\Iasulipatrun Zillah Court of Adnwlut. 

(L. s.) ' · 
1. TnE Jud!re has the honour to acknowledge the receipt, on the 21st ultimo, 

of the orders ~onta.ined in the precept under date 14th ultimo, accompanied by 
extract from the proceedings of the Ilro•incial Court of Appeal for the ~orthem 
dinsion, with instructions to submit his sentiments upon the four pomts pro
posed in a commuilicat~on from the Offi.ciating Secrcta.ry to the lndi~n Law 
Commission on the subJect of the expediency of renderm.; all land~ liable to 
forfeiture which ha•e been purchased under fictitious names. 

2. He be!!S to state, in reply to the first point, that from inquiries which he 
has been en~bled to make, it would appe.ar that the practice has obtained in 
this zillah of holdin"' lands under fictitious names, and to ~orne extent. 

3. On the second point, that it originated at a period antecedent to the 
establishment of the courts of Adawlut, but has probably increased in conse
quence of the orders and Regulations which ha•e been promulgated, whereby 
the officers of Government in the Revenue Department are prohibited from 
purchasino-lands sold in satisfaction of arrears of re,·enue, as provided for in 
Regulatio~ XXVI. of 1802, and the circumstances which have lrd to the prac
tice in question, may be stat~d to be the general freling of insecurity under 
which the nati•es of this country have li•ed, and which has occasion('d many 
to shrink from the appearance of possessing much landed or other prop~rty, 
as well also from the necessity felt by many of them to resort to mrthodi to 
defeat the unwise prol'isions of their own laws, which direct the equal distribu
tion of property runongst the heirs of the deceased; another reason has also 
been assi;;ned. in inducing natives to resort to this practice, •iz. that it enables 
them to become possessed of property by purchase from theil' own immediate 
relations, rather than assh t them with the means of retaining the same, which, 
by general concurrence, it is supposed relatives should be prompt to do for each 
other ; also in the ewnt of a decree of a court being against them, or dcm:mds 
of whate\'er nature, that their property may not be liable to attachment for the 
same, they hold it under a fict!tious name; such are the most prominent cir
cumstances and causes which have led to the practice in this zillah. 

- 4. On the third point, namely, that the motive to resort to this practice is 
strong, and the advantages many, must be inferred from its having been per
sisted in, notwithstanding the serious losses to which many subject themselves · 
by assigning their property over to the will of those in whom they often find 
they have misplaced their confidence, as well also from the practice hal'ing 
continued, notwithstanding the provisions of Sec. 17, Hegulation XXVI. of 1802, 
\Thich enacts, "that all lands purchased at public sales under fictitious names, 
shall, on proof before the Udawlut courts, be liable to forfeiture at the pleasure 
of the Governor in Council;" he is not aware of any other· advantages attending 
this practice than those already stated. · 

5. With reference to the fourth point he would observe, that in case of its 
being determinE'd to prevent the continuance of the practice, it will be necessary 
to enact a Regulation declaring all lands purchased and registered unuer ficti-
tious names to be tpe property of Government. · 

Given, &c. at Rajahmundry, 8th September 1837. 

(signed) James Thomas, Judge. 
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RETUnN from the Acting Assistant Judge of Guntoor to Precept 
No. 1043. 

(B.) No. VI. 
Respecting Lands 
held under 
Fictitious Names. 

TnE ac~ing assistant judge. has the honour to acknowledge the receipt of 
tbc furrg:omg precept, forwardmg an extract of proceedin"'s of the same date 
n~U. ~ copy of a lctt~r from the Officiating Secretary to the Indian Law Com~ 
ml~':on, on ~he. subJect of the expediency of rendering all lands liable to 
f~r~e1tmc. whteh have been purcha~ed under. ~ctitious names, whether by 
nu.t.n c o!h~crs or others, and requestmg the opm10ns of the several zillah and 
a~s1stant JUdges on four questions, to which the acting assistant judge has 
tlw lwnour to reply as follows : 

1st: Is the practice of holding landed property under fictitious names com
mon m the provinces under the. jurisdiction of your court? 

As far. as the acting assistant judge has been able to learn, the practice 
does not prevail to any great extent in this zillah, and he does not know of 
any suit in this court in which it has appeared that such a circumstance has 
occurred. · .. · 

2d. If so, when did that practice originate, and what were the circumstances 
that induced it? . · · 

It is Jlrobable that whenever lands have been held under fictitious names it 
has originated in the prohibition against public servants purchasing land; at 
s:~les, under Rrgulation XXVI. of 1802, and Regulation VII. of 1832, and from 
the desire of concealing such property from cred-itors or co-partners . 
. 3d. Are there any advantages in the continuance of that practice; and if 

there be, what are those advantages?. · · · · 
The acting assistant judge does not know of any advantage whatever in the 

practict>, and thinks that any measures calculated to prevent· it would be 
extn·mely salutary. · · : · · 

4th. In case of it being determined to prevent the continuance of that prac-
. tice, what provisions of law would most surely and conveniently, and with · 

least risk of injustice to individuals, effect that object? · 
l\'o cases of this nature havin'g ever come before the acting assistant judge, 

he feels himself incompetent to state what provisions of law would most surely 
and conveniently accomplish the end proposed. Declaring all Iandi so held 
liable to forfeiture to Government, with a proviso; that 'vhere it may appear to 
have been done for the purpose of defrauding any person or persons of their 
just rights,· those rights would invariably be held inviolate, would be the best 
means of preventing the practice which the acting 11ssistant j1.1dge is aware of. • • 

Given, &c. at Guntoor, 14 September 1837. 
(sigu~d) E. Newherr!f, 

, • Acting Assistant Judge. (L. s.). 
• 

RETURN from the Acting Assistant Judge of 1\fasulipatam to Precept 
' No. 1041. 

(L. s.) · . · Masulipatam Zillah Auxiliary Cou~. 
IN return to the foregoing precept, forwarding copy of a letter to the Regtster 

of the court of Sudder and Foujdarry Adawlut, from the Offi~iatii_Jg SecretarY: to 
the Indian Law Commission, dated the 30th June 1837, d1rectm~ the actmg 
assistant judge tc.> submit his opinion on the four ppints therem pro.~o~ed, 
regardin"" the forfeiture of all lands which have been purchased under fictitious 
names by any partiE's, whether native officers of Government or othe~s, the 
acting assistant judge has the honour to forward copy of a letter w.1th an 
enclosure received in answer to one addressed to the collector of Ma~uhpatam 
from this court from which it appears that the custom ?f purchasmg lands 
umlcr fictitious ~ames does not obtain in t~is. zillah; and, 1~ consequence, the 
acting assistant judge ·does not offer any opm10n on th~ subJect. 

Given, &c. at Masulipatam, 10 October 1837. 
(signed) R. Davidson, 

Acting Assistant Judge. 
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From J. C. Trrou:;ht,Jn, F.~q. Collector, :\Iasulipatam, to the Actin~ As::-istant 
J mlgr in the Zillah of l\Iasulipatnm. 

Sir, , r • r • 
WITII reference to your letter of the 26th ultimo, calling 10r _mtorm~twn 

relati;e to the practice of boldinrr lands in tbis district in fictitwus names, 
I ba;e the honour to forward copy of my letter on the subject to the BuarJ of 
Re;enue, under date 19th August last. 

l\Iasulipatam Zillah Collector's Circuit, 
Cutchrrry Chullapully, 

5 October 1837. 

(No. 87.) 

I have, &c. 

(signed) J. 0. TVro~9hton, 
Collector. 

• 

From J. C. Wrougltton, Esq. Collector,, 1\Iasulipatam, to the President and 
Members of the Board of Revenue, Fort St. George. 

Gentlemen, . 
. ,VITH reference to your Board's proceedings of the 24th ultimo, forwarding 

copy of a communication from the Secretary to the Indian Law Commissioners, 
on the question of the expediency of rendering all lands liable to forfeiture 
which ha-ve been purchased under fictitious names, and directing me to state 
whether the practice alluded to exists in this district, I ha-ve the honour to 
state, that from a reference to the records of my office, and the inquiries I ha1e 
made on the subject, it does not appear that an instance of the kind is traceable. 
In the event of such cases occurring, the provisions of Regulation XXVI. 1802, 

• of the Madras code, render such lands liable to forfeiture by Go;crnmcnt. 

l\Iasulipatam, Collector's Cutcherry, 
19 August 1837 • 

• 

I have, &c. 
(signed) J, C. Wroughton, 

Collector. 

RETURN from the Zillah Judge of Nellore to Precept No. 1042. 

ToE Judge in· the zillah of Nellore has the honour to' acknowledge the 
, receipt of this precept, which accompanied an extract from the proceedings of 
the Provincial Court of Appeal, Northern Division, dated 14th August last, 
together with a copy of a l~:tter from the Officiating Secretary to the Indian 
Law Commission to the Register to the Court Qf Sudder and Foujdarry Adawlut, 
under date the 30th June last, requiring opinions on certain points regarding 
the purchasing and holding of landed property under fictitious names ; and 
begs to state, that from inquiry which has been made into the records of this 
office, it does not appear that such practice exists in tbis zillah ; but it appears 
that ryots are sometimes in the habit of procuring from the collector pottahs in 
the names of their friends, relations, or dependants, for the circar aumany lands, 
but it does not appear that they do so with any fraudulent intent. The conti
nuance of this practice may tend to increase the cultivation of circar aumany 
lands ; but when lands of any description are held under false names, with a 
fraudulent intention to injure the legal sharers in the property, or occasion 
a loss to Government, it is of course indispensable that the continuance of 
such practice should be prevented; and the Judge is of opinion that the object 
could be effected by fixing a certain period of time for the individuals hohlin{; 
landed property under fictitious names to have their actual names cnt<'rcd in 
the registry in the collector's cutcherry. · 

Given, &c. at Nellore, 17 October 1837. 

(L. s.) (signed) R. Grant, J udc;c. 
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RETURN from the Zillah Judge of Nellore to PreeC'pt No. 12G7. 

T~m Judi;~ in the zill~h of Nellore has the honour to acknowledge the 
receipt of t~ns precept, whiCh accompanied an extract from the proceedino-s of 
the l~r~mncwl Cou_rt of Appeal, northern division, under date the 11th instant, 
rcqm:m~ t.o .subm1t the retu.rn to th~s precept of the 14th August last, calling 
for .l!1s opm10n upon certam quest10ns as regards the purchase of land in 
fict1hous names, and begs to state that the return to the precept has been 
to-day. 

Rc,pectmg Lands 
held under 
Fictitious Names, 

Giwn, &c. at Nellore, 17 October 1837. 
(L. s.) (signed) R. Grant, Judge. 

(True copies.) 
(s~gned) W. Douglas, Register. 

From II. A; ~rett, Esq. RPgister, Chittoor Provincial Court of Appeal, to the 
. Reg~ster to the Court of Sudder Adawlut, Fort St. George. 

SJr, 
WITn reference to your letter dated the 8th August 1837, I am directed by 

the Centre Provincial Court to transmit copies of 'returns from the several 
zillah and assistant judges in the centre division to this cqurt's precept, dated 
the 12th of the same month, submitting their sentiments on the expediency of 
rendering all lands liable to forfeiture which have been purchased under 
fictitious names by any parties, whether native officers of Government or · 
others.. , · 

I st. Is the practice . of holdipg . The 'court have reason for believing 
landrd property under fic~itious names • that the practice of holding landed 
common in the provinces under the property under fictitious names does 
jurisdiction of your court? , · exist within the centre division, and 

·· ' · ' this opinion is borne out by the return 
. of th~ zillah Judge' of Cuddapah, as well as from the ciicum

• I ~lances of Cbinatumby l\loodelly having, in 0. s.~ No. XVIII. of 
1829, sued one Septen Lazar, alias Chamier, in the Supreme 
Court, and obtained a decree in his favour, when the villages of 
Noombul and Pooliambut were sold by public auction in execu-

. · · tion ·of ·their decree, and ·when the aforesaid Chinatumby Moo
delly caused these two villages to be purchased· for him by and 
in the name of his friend, Colah Ragava Chitty; the assignable . , 
cause for this deceptive. purchase was, that as Chinatumby 
l\Ioodelly was himself a party to ·the suit, he must h~v:e con
ceived that the purchase was not legal under the pi,'OVlS10nS of . 
Regulation XXVII. A!~· 1802. . . 

1 2d. If so, when . !lid that practice . , l, The , practice is supposed to have 
orirrinate, and what were the circum- .·.originated some short time after the 
sta~ces that induced it? · ... 1• . ; • , promulgation of Regulations XXVI • 

. · . , . . . and XXVII. A. D. 1802, which prohi- · 
bited the purchase of lands as well by public officers as by 
parties in the suits. Nothing is more. common than fictitious 
transfer of property, and nothing more baneful to the due admi~ 
nistration of ju~tice than this gr.owing evil, which is now in~~
riably pleaded m bar of execution. of the process of the c1vil 
courts. · · ' 

3d. Are. there any. advantages in It ap~ears tha~ the gx:eatest objec· 
the continuance of that practice ; and· tions ex1st to th1s practice of decep
if there be what are those advantages? · tion, while no ·possible advantage can· 

' result from its continuance. 
4th. In case ofits beip.g determined It should be within six months 

to prevrnt the continuance of that declarPd, that from a,nd after the pro
practice, what provisions of law would mulgation of the Regulation, prohibit
most surely and conveniently, and with ing the holding of lands under fictitious 
least risk of injustice to individuals, names, that all lands so entered in the 
effect that object? · sircar accounts should be transferred 

to the names of the real proprietors; 

5s5. 3 B 3 that 
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that in c~nur<' of the parties attending to this prO\·i~ian, it ~houl<l 
be at the option of individuals to bring !o the notice of t~IC col
lector ~uch infrinn-ement of the Hcn-ulatwn, who :;hould, 1f after 
nn inwstigation °of the charge sc~ p;rounds for crediting the 
information, sue the parties in the ciril courts; while n pr?\·ision 
shoulcl be enacted,· by which the courts should be nuthorJ~cc.l to 
declare ulllands held under fictitious names as bn>in~ rsrhcntcd 
to Go>ernment, with further authority to fino the party aiding 
the deception, in n sum equal to n moiety ~f the >aluc of lanc.l 
recovered to be credited to Go>ernment: 1t should further be 
competent to the Court to award to the party first gi\ing notice 
to the collector I 0 per cent. of the actual mlue of the property 
awarded to th~ Gol"ernment; curnums or·tehsildnrs should be 
required to rezister · nil divisions of estntes which take place 
within his divislon, and each curnum should register e>ery mort
gage of landed as well as personal propert}' in each year. These 
registers should be sent e\·ery six months to the collector's 
office, and then copied in a register to be kl:rt for the purpo><e, 
and the original record returned to the nUage : n small fcc 
might be allowed for the registering of each mortgage. 

The number, date, and names of the mortgages anc.l mortgagee 
should be entered in the register, as \Veil ns the quantity nnd 
description of the land mortgaged, likewise the nature and >alue 
of the personal property ; the village and district in which it is 
situated should he also noticed, as \n·Il as the conditions of the 
mortgage, and the amount borrow_ed on that security. 

The returns made by l\Ir. Paternoster nnd Mr. llayncs appear 
to contain more correct opinions on the subject than those 
furnished from any of the other judges within this division. 

The Court would have transmitted the returns relating to the above quc~tion 
at an earlier date, but they were detained till the nrrirnl of the acting second 
Judge, Mr. Lewin, who it now appears has already submitted his opinion on 
the subject, while conducting the duties of principal collector of. Canara. l\lr. 
Lewin begs that the opinion he then expressed may be referred to for the 
present occasion. 

Chittoor Civil Provincial Court of Appeal, 
Register's Office, 21 l\Iarch 1838. 

I have, &c. 
(signed) II. A. BrettJ 

R~n-ister. 

From F. Lascelles, Esq. Judge, to the Register to the Provincial Court of AppealJ · 
Centre Division, Chittoor, dated the 16th November 1837. . . . 

Sir, 
· IN return to the annexed precept which accompanied an extract from the 

proceedings of the Provincial Court of Appeal for the centre division, under 
date the 12th, received on the 23d August last, forwarding copies of two let
ters, one from the Register of the Sudder Adawlut, dated the 8th of the same 
month, and the other from the Officiating Secretarv to . the Indian Law Com· 
mission, dated the 30th of June last, annexing four questions on.the subject 
of the expediency of rendering all lands liable to forfeiture whic·h have been 
purchased under fictitious names by any parties, whether native officers of 
Government or others, with directions to submit the opinions of the zillah 
Judge thereon. The zillah Judge has the honour.in reply to state as follows: 

1. h the practice of holding landed 
property under fictitious names com
mon in the provinces under the juris
diction of your court ? 

2. If so, when did that practice ori
ginate, and what were the circum
stances that induced it? 

3. Are 

It does not appear to be customary 
to hold lands under fictitious names; no 
instance of the kind having ever been 
brought to the attention of the zillah 
Judge. 

Answered. 

. The 
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3. Are there any ntlmntan-es in the 
continuance of that practi~e, and if 
there be, what are those advantages? 

4. In case of its being determined 
to prevent the continuance of that 
practice, what provisions of law would 

· most surely and conveniently, and with 
least risk of injustice to indhidualil 
effect that object? ' 

Tl ·n h J 1 (B.)No. VI. 1e Zl a ut ge can perceive little Ho-•pecting Lands 
advavtage to be deriveu from such a held undo·r 
practice, for if the attempt was made f'1cLitiou• N~mes. 
for any sinister purpose, it would be 
very soon discovered. 

Forfeiture of the land when disco
vered to be held under a fictitious 
name, would mo3t probably prevent 
the practice where it does exist. 

Given under my hand and the seal of the Court, this 16th day of November 
A.D. 1837. - ' 

(L. s.) (signed) F. Lascelles, Judge. 

I~ ret}lrn 'to ~he ~bove P.reccpt, directing the zillah Judge of Cuddap~h to 
furn1sh mformat10n respectmg the custom of holdin"' lands under fictitious 
names, the zillah .Jwl.:;-e J,t~~sl~av~ to state, that in c~nsequence of his having 
been but a short tmw m tlns diStrict, he has not been able to obtain such full 
information on the subjt·ct as he wished. 

Tile practice of holding lands under fictitious names in this district is cer
tainly, so far as the zillah Judge has been able to ascertain, carried to' a great 
extent. It is,· however, exceedingly difficult to obtain correct information on 
the point, as thos~ per~ons who from their situations would be the mo.st able 
to furnish the information, are the most interested in concealing the fac·t. 

It does not appear. from the _inquiries which I l!ave made, that the practice 
existed to any considerable extent, if at all, previous to this district coming 
under the British Government. Landed property under fictitious names, appears 
to be held in this district principally by, perSons holding situations under the 

. Government: altho1,1gh Regulation XXVII. of 1802 applies only to land sold at 
public sales for arrears of revenue, a great quantity of land is purchased by native 
revenue officerSf and also by other public servants by private bargain, under 
fictitious names, or more properly speaking, in the names of other persons, near 
relatives of the actual purchasers. Persons holding public situations, particu
larly in the Revenue Department, have numerous opportunities of acquiring the 
best land on the most favourable terms; the reason of land being held in ficti
tious names under these circumstances, is sufficiently. obvious. 

Land property is sometimes purchased, and occasionally to a considerable 
· extent, by private individuals in other names, chiefly to obviate its liabiliry for 

the debts of the purchasers. It does not, however,.appear that such purchases 
of land are common in this district. . . 

There do not appear to the zillall Judge any advantages in the continuance 
of the practice; on the contrary, he apprehends that it is attended with great 
inconvenience, both in a public and private point of 'view; a discontinuance of 
the practice would be productive of great public good; all fictitious proprietors 
of land or other property are bad, and should be declared illegat . . . 

The zillah Jud(!'e is not prepared to say what provisioJlS of law would most 
effectually prevexrt the practice; no injustice would be suffered by individuals 
unless the law were to have a retrospective effect. To those persons at prrsent 
holdin.,.lands underothernames, a limited time might be allowed for registering 
them i~ their own names, subject, in case of non-complianee, to such penalty as 
the Lrgislature may declare .them liable. 

Given under my hand and the seal of the Court of Cuddapah, 17 November, 
A. D. 183]. 

(L. s.) (signed) J. Pateruoster, Judge. 

In obedience to the within pr~cept and extract from the proceedlligs of the 
Provincial Court of Appeal for the centre ~ivision, under date the _12th August 
last, annexing copy of a letter from the Re~st~r to the Court of ~o~Jdarry Adaw
lut, dated 8th, with a copy of a commumc~tJOn from the O!ficlatmg Secret?ry 
to the Indian Law Commission on the subJect of the exped1ency of rendenng 
all lands liable to forfeiture which have been purchased under fictitious names 

sl:ls. 3 u 4 by 
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by any parties, whether native officers of Gov.rrnment or others, and rcqm•s!ing 
the sentiments of the .. everal zillah and asststant Judges on the four pomt~ 
therein referred to,-the zillah Judge of Bdlary has the l~onour to state, that 
he is not aware of the existence of the practic~ of l~ol~ng lan~lcd. property 
under fictitious names in the pronnccs under the JUrisilictwn of tins zllbh, and 
in the records of the office no instance can be found. ' 

2. The pronsions of Section 20, Rrgulation XXVI.,~. D. 18~2, and R.rgula
tion VI. A. D. 1832, gn•e rise to the practice here complam~d of m other ztllahs; 
and while the restriction contained in those enactmc!lts IS enforced, the prac
tice will probably continue to be resorted to, ai_Id 1t. ne>er can. be detected 
while the real owner and the person whose name lS sued keep their own coun-
sel and continue on close and amicable terms with each other. · 

3. It can only be detected on the sudden rise of any quarrel in .the prcsrnce 
of others, when the fictitious person might let out the secret; but if he benefits 
thereby from the real owner, it probably ne•~r would be re;ealcd. · . 

4. To obnate the eru consequences resulting therrfrom, the Jud~ c?ns1dcrs 
the restriction should be removed, and by the remoml of the restrictiOn, the 
lands would probably fetch a higher ;alue. . . 

5. To pre;ent the lands from being s?ld consid;ralJly less than thr1: ;aluc, 
from any influence the native serrants.mtght exercise oHr .the comm~mty, the 
measurement and ;alue of the land might be first nscerttined, and It shoulJ 
not be sold unless it fetched two-thirds of its ;alue, and no primte sale should 
be permitted, and no sale should take place without public proclamation of six 
weeks before it does take place. 

Gi;en under my hand and the seal of the Court, this 14th day of October, 
A. D. 1837. . . 

(L. s.) (signed} II. BusM_y,.Judge. 

According to the exigency of this precept, which accompanied an extract 
from the proceedings of the Provincial Court of Appeal from the centre ilirision, 
under date 12th August 1837, together with a copy of a letter from the Regis- • 
ter to the Court of Sudder Adawlut, dated 8th instant, and copy of a commu
nication from the Officiating Secretary to the lnilian Law Commissioners, 
directing the zillah Judge to forward his opinion on four points relative to the 
practice of holding lands in fictitious names; the zillah Judge has the honour 
to state, that he is not aware that it is the practice to hold lands under fictitious 
names in this zillah; on the contrary, he is of opinion that no such practice 
does exist, for in any dispute regarding landed property, the fact of the land 
being entered in the village and other accounts in the claimant's name, is 
always pleaded and adduced as proof of. his right to the land. The zillah 
Judge can give no answer to the 2d, 3d, and 4th questions · · 

Giwn under my hand and the· seal of the Court at Chingleput, this lst day 
of September, A. D. \837. . · 

(L. s.) (signed) J. Ilorsel_y, Judge. 

. . 

I st. In making return to this precept, which accompanied an extract from 
the proceedings of the Provincial Court in the centre division under date the 
12th ultimo, on the subject of the expediency of rendering ail lands liable to 
forfeiture purchased under fictitious names. by any parties, whether native 
officers of Government or others,, the acting assistant Judge of Chinglcput has 
the honour to state, in reply to queries 1st and 2d, in a district where, with 
few t;xceptions, there exists but one description of title, viz. a pottah granted 
by the collector, each individual is of course anxious to have that document in 
his own name. · 

2.d. Two classes of people wi!l b~ exceptions to thi~ rule, and by furnishing 
cap1tal fo~ the purchase or cultivatiOn of land, for which they allow a pottah to 
be made m the name of another, may be said to hold land under fictitious 
names:. 1st. Persons incapable of receiving a pottah; 2d. Persons who may 
ltave pnvate reasons for wishing that the fact of their holding certain lands 
may not ~e know~, sufficiently strong to induce them to run all the risk of 
loss and mconvemencc consequent on their making usc either of a fictitious 
name or thn~ ~f another party; as far as my short experience enables me to 
form an opm10n, I should say that neither 11ractice was common, nor do 

1 think 
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• espectmg an s 
mencemrn or cause. held under 

3d. The advantages proposed by the individual who may resort to such an Fictitious Names. 

expc~icnt of co~rse vary considern~ly ; in some cases they may attain their 
end,. m others fml; but I should ~hmk no public or general advantage could 
poss1bly accrue from such a practice. 

4th. The first class. of .P.ersons mentioned above, consisting of public ser
v.ants, &c. under certam circumstances, are already restrained by legal prohibi
tions. 
· 5th. The second class, or those led to adopt the course by a supposition 
thn;t it ~s their private inter.est to do so, might be effectually deterred by a 
leg~slatlve enactment, ordermg the courts to look to the name in the puttah 
only, and to entertain- no suits founded on private deeds or agreement, either 
executed prior to the procural of the original puttah, or subsequently, relative 
to the sale or transfer of such puttah lands, and directing that all such trans
fers should be_public, by the vendor and vendee appearing before the tehsildar 
of the district, the vendee or transferee receiving . in his presence from the 
puttahdar an agreement, stating that he consented to the making of the follow
ing year's puttah in his name ; the tehsildar would note this in a book, and 
the puttah be made accordingly. Puttahdars might, under this system, sell 
lands they bad previously mortgaged; but it is the duty of the vendee to 
ascertain this before he buys. This fraudulent practice, and that of mortgaging 
the same property twice, will never be put a stop. to till it is made necessary 
for the vendor to certify, at the time of registering, that there are no mort
gages on the property he is about to sell, or to state, if any exist, what they 
m·e, and to make the giving a false certificate a penal act, punishable by the 
criminal courts with fine and imprisonment. 

Given untier my hand and the seal of the Court at Cuddalore, this 29th day 
. of September, in the year of our Lord .1837. · . . 

(No. So.) 

(signed) C. R. Ba9nes, 
Acting Assistant Judge. 

(True copies.) 

(signed) W. Dou9las, Register. 

·From W. Ilarin9ton, Esq. Acting Second Judge, for Register, to the Register 
· to the Court of Sudder Adawlut, Fort St. George. 

Sir, 
I st. I AM directed by the Provincial Court for the· southern division, to 

acknowledge the receipt of your letter of the 8th August last, transmitting 
copy of a commmiicati~n from the Offi~iating Secreta:y to the Indi~n Law 
Commission on the subJect of the expediency of. rendenng all lands hable to 
forfeiture which have been purchased under fictitious names by any ·parties, 
·whether native officers of Government or others; and desiring that the court 
wiii submit their own sentiments, as well as those of the several ziiiah and 
assistant jud'ges within their jurisdiction, on the four points proposed for con• 
sideration. · . . 

2d. In conformity :with th~ above i~~t~uctions, the senb~ents of the several 
zillah and assistant. JUdges m th~ division .on the questiOn were called for, 
copies of whose ~nswers are h~reWlth tran~m1tted. . 

3d. The expenence of the JUdges of th1s ~ourt leads t~em to .concur m the 
unanimous opinion expressed by all the z1Ilah and ass1stan! .Judges of t~e 
division that the practice of holding landed property under fictitious names IS 

comma~ throughout its jurisdiction. . . 
4th. The court have no reason to suppose that the practiCe 1~ of recent 

ori!rin; they on the contrary, believe it to have prevailed for-many years. 
5th.' The 'court are of opinion, that although instances may occasionally 

occur of a purchaser desirin"' that his land may be held under the name of 
r::S~ 0 

3 C another 
;) J• 
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nnothcr vcrson, in order that he may nvoi<l being call~d before tho rc;enue 
authorities at the time of the annual settlement, fraud 1~ the !'ecn't motive by 
lrhieh it may with safety be asmmctl that parties to such fictitious transactions 
:u-c in almost cwry case actuated. 

Gth. That a public servant purchasing bndcd property under n fictitious 
name can be influenced by any other motive but fraud, cannot for nn instant 
be supposed 1 if not, why tho concealment? 

ith. The court arc of opinion that no ndmntagc lrhatcn·r can arise out of 
the custom. It gives room to the practice of much frautl nnd deceit, nnd 
ought to be prc>ented. 

8th. The court would suggest, ns the most sure nnd convenient mode of 
puttinrr a stop to the practice, that a general office of registry should be esta
blished in each zillah, that parties selling, mortgaging, or othemise alienating 
their landed property, should be required to register their del'ds 1 nnd that after 
tl1e expiration of a certain time to be fixed, no d<·ed for the alienation of. land 
should be admitted by any court unless it was registered. 

9th. With respect to public sen·ants, tlic court would recommend that a law 
tohould pass, requiring them all, within a certain time, to Ollpear and register 
all lands belonging to them; and that it should be enacted, that in the cl·cnt 
of its being afterwards discovered that they possessed land, either in tlieir mm 
names or in the names of other persons, which they had not registered, they 
should be forthwith dismissed from their offices, and drclarcd incapable of 
again scrring the Gol"crnmcnt, besides their lanru, so unregistered, bring 
forfeit to the State. 

lOth. In order to prcl"ent proprietors of land fro!ll being h:u-assed by being 
called brfore the re>enue authorities, the court nre of opinion that proprietors 
should be empowered to name persons as managers of their property, and that 
hal"ing furnished them with instruments, to be drawn up on stamped paper, 
defining their powers, and ha'Ving registered them in the cutcherry of the 
tehsildar of the talook, :ill business connected with the said property should 
be transacted "ith the ~rrcnts instead of the actual proprietors. 

Trichinopoly, Register's Office, 
28 February 1838. 

1 ha;c, &c. 

(signed) JV. 1/arington, 
Acting Second Judge, for Rrgister. 

From E. B. Glass, Esq. Acting Judge, to the Register to the Southern Pro. 
. · '.:_incial Court of Appeal, Trichinopoly. . 

Sir, 
. WITII reference to your letter of the 2Gth ultimo, I have the honour to 
submit answers to the four points proposed by the Indian Law Commission on 
the subject of parties purchasing lands under fictitious names, for the info~a
tion of the judges . 

. Q. I. Is the practice . ?f holding .A. This practice ~ very prevalent in 
landed pr?perty unde~ fictitious names th1s. country, especiclly by public sub· 
common 111 the pronnces under the · ordinate officers. 
jurisdiction of your court? · 

2. If so, when did the practice ori· 
ginate, and what were the circum
stances that induced it 1 

3. Are there any advantages in the 
continuance of the practice, and if 
there be, what are those advantarrcs 1 

0 

4. In 

This practice has obtained from 
time immemorial. The public servants 
form an idea that if lands were pur
chased in their own names, the legality 
of such acquirement would be doubted, 
they therefore purchase lands either in 
the names of their sons or nearest 
friends. 

There do not appear to be any 
advantages in the continuance of the 
practice. 

The 
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I lC imrcs ' sa,cst, simplest fic•pcrting Lands 
~rcvrnt t 1c con~it.JUancc of that prac. ~cans of ha~ing this point carried h.d<i. ~nder 
tlce, what provmons of la\v would mto effect, Without the risk of indi- bclllaous Nanac1. 

m.or ~urdy. ancl ~o~vc':licntly, . an~ vid~al injustice, would be for a public 
Wit 1 least nsk of lnJ ustlcc to mill- notice being given through the collc 
\'iduals, effect that object? tor of each distri~t, to individuals ~ 

all . classes undc: their j urisiliction, 
t!1at no purchase of lands wh1ch was unrcg~stcred at the rcspec
tiyo courts, or before the collectors, would be considered valid if 
disputed. Thi~ mod.e of proceeding would give the officer bcf~rc 
whom such rcg~stry IS made, an opportunity of ascertaining the 
lrgality. of the purchase .of tl~e land, as wtll as who the real pur
c}Jns~r lS; at the sam~ time 1t would be also very necessary that 
prev10us to Huch rrg1stry bt:ing made, a public notice be given 
through the collector, that any individual havin"' a claim to such 
lands, should bring it to the notice of the officer of registry 
within a month from the date of the notice. ' 

I have, &c. 

Madura Zillah Court, (signed) E. B. Glass, 
20 February 1838. Acting Judge. 

, N.B.-This letter was returned to the Acting Judge because it was not 
chtcd, and was returned to the court on the 27th February. 

From II. D. Phillips, Esq. Assistant Judge, to the Register to the Provincial 
Court, Trichinopoly. 

Sir, 
I DAVE tlie honour to reply to your communication of the 14th Augnst last, 

on the subject of rendering all lands liable to forfeiture which have been pur· 
chased under fictitious names, either by native officers of Government or 
others. 

2d. The practice of holding landed property under fictitious names is very 
generally prevalent in the province under the jurisdiction of this court. 

3d. The origin of the system dates from the assumption of the country by 
the present government. ·It is followed by persons of every class, ,as much as 
to avoid the numerous inconveniences to which the :individual is subjected 
whose name is registered as proprietor (such liS attending the jummabundy 
cutcherry to receive puttabs, and appearing in the court in his capacity of 
landholder, to give evidence regarding village and other disputes), as to evade 
payment of revenue and other dues, '":ben process is issued for their recovery. 

4th. The continuance of the practice does not appear to me likely to be 
attended with advantages of any kind. 

5th. It appears to me that the enactment of a law prohibiting individuals in 
nowise connected with the Government from purchasing landed property in 
the name they may deem most expedient, would be an infringement of per
sonal rights, unless the arrangement be proved to have been made with 
fraudulent intent ; I am, therefore, unable to suggest any arrangement on the 
subject, which in its operation would not be likely to be attended with injustice 
to individuals. 

Tinnevelly Auxiliary Court, 
1 February 1838. 

3 c:;: 

I have, &c. 

(signed) II. D. Pltillips, 
Assistant Judge. 
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From F. M. Leu·in, Esq. Judge, to the Register to the Provincial Court, 
' Southern Dh·ision. 

Sir, 
I HAVE the honour to acknowledge the receipt of your letter of the 14th 

instant torrether with the letter of the Indian Law Commissioners of 30th June 
last, in' which they wish to ba>e the opinion of the judges on four points, and 
I beg to submit a report upon them accodrin;;ly. . . 

2. 1st Point. It is very common for part1es to bold lands under fichhous 
nanies in tlus zillah; that is to say, in the names of relations and agents or 
managers. 

3. 2d. This practice bas pre¥ailed from time immemorial, and the circum
stances that led to it, are, that it sa¥es the principal parties from much trouble, 
and from bein"' sent for to the talook cutcherry constantly, and to the col
lector's cutcb~; and it originates in some measure from the natural habitual 
unwillinrness of nati>cs to conclude purchases and important transactions in 
their o\~ names all o¥er India, and also from an indefinite idea that there will 
be room to get out of scrapes by putting in somebody else's name in these 
bargains. . 

4. 3d. There are no ad¥antages to the Government in this practice cer
tainly; quite the contrary; it leads to concealment and under-hand practiceR, 
which are objectio;nable, and often create a great deal of trouble. To the people 
them£ehes who practise it, there are some advantages, such as are enumcratc<l 
in the second pointabow, but many disad¥antages also, from the fictitious per• 
son put forward assuming the character of the real proprietor, and disputing 
his master's authority, and dragging him into the courts, and before ilie 

·collector, &c. &c. • 
5. 4th. The best way to prevent this practice is to have a registry in the 

collector's office, in which all sales and transfers shall be entered in the real 
, names of the principals contracting after the talook tehsildars:. shall ha¥e 
made a report of the desire of the parties to conclude a bargain. Then a 

. notice should be stuck up at the talook cutcherry and at the collector's regis. 
try office, stating that the entry is going to be made, and anybody may object 
for one month to its validity; . . . 

6. This is partly the practice in Tanjore ·Proper, where the sales and 
transfers of land are so frequent, that without it, there would be no check to all 
kinds of frauds and confusion, as to who were the real proprietors, &c. &c. ; 

· but then this wise practice is that of the collector's establishing, and is not 
enforced beyond any Regulation of Government, and besides, it does not pro
vide for the real names of the principals being entered as a sine qua non. 

7. No contract of the above kind should be held binding in any court of 
·justice, but such as had been concluded in the above mtJ.nner, and any ficti· 
tious names being entered should render the bargain null and void, and this 

. would prevent any tricks on either side. . 
8. There are a great many things to be said on this subject as regards the 

purchase of lands by native servants of the Government. In the first place, aS 
things go on now, we never know anything of the private affairs of the native 
servants under control, whereas it is very important that we should know a 

·great deal. There are so many changes take place in the appointments of the 
English gentlemen in the provinces, that they must be said, generally, to knmv 
nothing of the private affairs of the native servants, particularly in the Judicial 

·Department. . · 
!J. The consequence of this is, in this zillah at all events, that every . 

servant holding any influential post makes money as fast as he can, and 
amas~es enough to build a good house and buy lands with. Now if the pur
chase .of these lands was publicly proclaimed in the native servant's own name 
at the time, there would be room to ask where the money was got to make the 
purchase ~ith, and whether it was saved out of the monthly pay, or how. 

10. There are eight moon~iffs, for instance,'in this zillah, all landholders 
more or less, and I cannot ascertain, except with their own consent, the 
amount of any one of their landed estates, much less where they procured the 
money to acquire them. 

II. The same remark applies to the zillah court servants, one of whom 
viz. the native register, lately dismissed for gross bribery and corruption, ha~ 

· purchased 
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purchased an estate very recently and I cannot ascertain an · (B.) ~0· VI. 
gardin? it without his consent, which of course he withholds.y particulars re- ~.~J'~~~;~; Lands 

12. The same exactly of the late nazir; and the same of the late 'ff Fictitious Names, 
of Combaconum, all convicted of bribery. moons! 

. 13. :n1e sam~ remar~s ap1;ly !o the revenue establishment of the collectors, 
I 1~agm~, particularly m th1s zillah, where the acquisition of land is a primary 
object wlth everybody who has money at command. 

14. To make a _law that no purchase should be considered valid in courts 
of law, unless ;eg1stered. b?na jide. as ab~ve described, would put a stop to a 
gr~at d~al of mfamous htigation m Zemmdary and Moottah districts, ·and on 
th1s subJect I ad~ressed the superior authorities from Salem in 1829. 

15. In . that zilla~, although the moottadars are by Regulation XXVI. of 
1802, obhged to regtster any transfers or sales in the collector's cutcherry or 
else they are held liable for the revenue, yet the judges of the Sudder Ada.;,lut 
have ruled, 17th September 1832, that this registry -is only to secure the 
revenue, and is not to prevent private sales and transfers. 
· 1G. The consequence of this is, that there is a great deal of liti"ation in 
that zillah, founded ou false documents. and evidence, which is highl/ perplex
ing to the judicial authorities, which would b.e prevented by some law making 
it imperative to register all purchases and transfers, without which such would 
not be held binding in courts of law; but by rule of the Sudder Udawlut, the 
courts derive no guide or good at all from the collector's registry. 

17. I see no objection to some such law as is proposed by the Indian Law 
Commissioners; on the contrary, I am of opinion that it would do a great deal of 
good, and prevent an immense deal of fraudulent litigation, besides affording 
some insight into the affairs of native servants of all classes in acquisition of 
lands, &c.· ·· 

' Combaconum, 
21 August 1837. 

I have, &c. 
{signed) F. JI. Lewin, Judge, 

From E. Bannerman, Esq. Judp;e of Salem, to the Register of the Court of 
·Appeal for the Southern Division, Trichinopoly. 

Sir, . 
I UA VE the honour to submit my reply on the four points referred for 

report in your letter of the 14th August, regarding the practice of holding 
lands in feigned names. 

2. In regard to the first point, I haV'e the honour to state, that I cannot · 
ascertain that the practice is very common, but from the strong motives which 
exist for such a practice, I think and I am told it prevails in many cases which 
it is impossible to ascertain. 

3. In regard to the second point, I think the practice must have prevailed 
from the remotest period : of the circup:istances which must have induced it, 
one is, a rule that lands held by Bramins or Mussulmans, are to be taxed 20 per 
cent. less than those held by others, owing to which, many lands must be. 
fi.ctitiously held in the names of the former for the sake of the exemption; and 
at the same time, I have not ascertained any individual. cases of this kind, 
though many such, disguised in other shapes, must have come before me. 
Another motive for holding land in feigned names arises from the incon· 
venience the proprietor must undergo, if liable ~o be continu~lly calle~ up 
before zemindars or revenue subordinates regardmg such, particularly 1f he 
live far from his land, or if he be a public servant, or person of respectabi~ity, 
who would not like to be continually called before a (perhaps overbearmg) 
re,·enue subordinate. Besides the above cases, moonsiffs, who are agricultural 
speculators, public servants, who illicitly buy Ian~ at rev~nue sales, persons" ho 
"ish to evade decretal salt's and persons who msh to simulate poverty to bar 
revenue demands, or to ple;d as paupers, hold their lands in feigned name?. 

4. In respect to the third point! I. am n~t aware of any advant~es, e1ther 
public or private but such as ure mdicated m the last answer, and 1t seems to 
me that all of the above advantages which are legitimate, might be secured by 
an order or law enjoining revenue functionaries and zemindars to permi~ the 

5 85. · 3 ·c 3 propnetors 

• 
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proprietors and tenants of lands to transact the affairs of such land with them 
through their duly appointed and registered proxies. 

5. In respect to the fourth point, it seems to me that a law of forfeiture 
might al\Tays be e>aded by the real proprietor's actually transferring the land,. 
and at the same time securing for himself such terms of lease as would prewnt · 
his losing, though he would thus awrt forfeiture ; for although such transaction 
might often be su;:pected, it could seldom, if e;er, be effectually pro;ed. I 
altogether do not think that the practice can be effectually rrstraincd by a 
lrgislative enactment, or otherwise than by remo;ing the matins from which 
it rises. In regard to the first claEs of motives, namely, that arising from the 
incon>enience of attending zemindars and revenue subordinat~s, J have 
;entured to suggest the means of remonng that motive ; but in regard to the 
motire arising from the odious distinction of tax still maintained in fa;our of 
Br:unins and l\Iussulmans, it seems to me that no law would set it to rights, nnd 
perhaps the collusion it gh·es rise to, is the only mode in which the eru can 
be counteracted. 

6. ~till the p~ly contemplated 1~": of forfeiture, while it did no ill in any 
case, if accomparued by the perm1ss1on of proxy I have abore suggested, 
would tend to pre>ent collush·e transfers in many cases for mere temporary 
purposes (such as the e'\""ading of a decretal order), when the motive for collu
sion was net extremely strong; for the mutual trust which the collusion would, 
under a law of forfeiture, invol'\""e, is such as would not be entered into on a 
light consideration. I, however, am altogether humbly of opinion, that as the 
law of forfeiture would be in such direct conflict with what in many cases 
must be an almost emiable }Jractice, something more modified and indirect in 
its operation might be adopted, and, ~"Teeably to this view, I venture to sug
gest a law declaring, that after a year from the date of promulgation, no claim 
of land, not duly registered, will be recognised in bar to attachment by a 
decretal order; it, howe¥er, being understood, that mere registry will not be 
recei¥ed as conclusi¥e endence in favour of a claim, a$ this would lead to con
tinual mispersonations of persons whom it was intendo::d to defraud; whereas, 
if merely non-registration be looked to ns the ground of decision, no motive 
for mispersonation would exist, and local functionaries paid by fees on regis
tration, and on permission to inspect their registries, would take care to main~ 
tain the practice in their localities. · 

Salem Zillall Court, 
29 August 1837. 

(signed) 
I have, &c. 

E. Bannerman, Judge. 

From W. A. Forsyth, Esq. Acting Assistant Judge, to the Register to the 
Pronncial Court of Appeal, Southern Division, Trichinopoly. 

Sir, 
I HAVE the honour to acknowledge the receipt of your letter of the 14th 

ultimo, as well as a copy of a letter from the Officiating Secretary to the Indian 
Law Commission to the Court of Foujdarry Adawlut, bearing date the 30th 
June last, on the subject of the expediency of rendering. all lands liable to 
forfeiture which have been purchased under fictitious names by any parties, 
whether native officers of Government or others; and directing me to submit 
my opinion on the four points therein proposed for consideration. 

Q. 1st. Is the practice of holding 
landed property under fictitious names 
common in the pronnces under the 
jurisdiction of your court ? 

A. The practice obtains in this and 
every district I have been employed 
in to a very great extent, particularly 
among the native officers of Govern
ment of every grade, both in the Re-
venue and Judicial Department!!. 

2d. If so, when did that prac- The practice, without doubt, ori-
tice originate, ar:d what ·were the cir- ginated long before the country 
cumstances that mduced it? was subjected to British rule, and 

there can be no question that it was 
chiefly the insecurity of property under the native government 

which 
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which mduced 1t; smce the enactment of the Regulations pro- Respecting Land• 
mulgated by our Governll\ent, this caus·e has not existed, but h~lu_ ~nder 
it is to be observed, that though the natives no longer live under f•ct•uous Narnes. 
a despotic government, the very fact of their rights, privileges, 
and immunities being respected, makes the attainment of wealth 
an object of greater ambition to every class of the community, 
who now resort to their old expedients as the best means, not 

·as formerly, of deceiving the world as to the value a'nd extent 
of their property, but of pursuing that system of fraud and 
duplicity which appears to be their peculiar characteristic from 
their. earliest infancy. It is a notorious fact, that two-thirds of 
the native officers of Government are possessed of very little, if 
any property when they enter the service, and it will be found 
on inquiry, that a very great proportion of what they hold in 
land subsequent to the dates of their respective appointments 
is not only not registered in their own names, but it has come 
in to their possession, directly or indirectly, by their taking undue 

. advantages of their situations as public officers. This I am fully 

. prepared to prove if called upon, and satisfactorily explain why 
the servants of Government resort to this practice. It appears 
needless to enumerate .. the frauds which are facilitated' by this 

· practice when resorted to by private individuals, who, though 
frequently the victim!! of their own Want of principle, are not 
likely to renounce it till honesty among themselves, and probity 

, among the native servants of Government, are held in greater 
esteem,. 

· · 3d. Are there any advantages 
in the continuance of that Jlractice, 
and if there be, what are those advan
tages r 

4th. In case of it being deter
mined to prevent the continuance of 
that practice, what provisions <Jf law 
would most surely and conveniently, 

I am aware of none, and all 
those individuals, both European and 
native, with whom I have conversed 
on the subject, condemn the practice. 

The question requires much de
liberation as respects others than the 
servants of Gov.ernment. The only 
effectual way of putting down the 
practice I)JD.ong the native officers of 
Government would be, to declare ;ill 

~and with least risk of injustice to indi
vidu~, effect that object? 

lands held secretly or under feigned 
names forfeited, and I conceive that no doubt can exist of the 
necessity and expediency of .such a measure, or of the advan
tages which must be the result of such an enactment. With 
respect to those unconnected with Government, it would probably 

· be expedient to declare all lands held under fictitious names 
liable to forfeiture, but the practice of holding landed property 
in other tha~ their own names, merely illegal, and consequently 
not recoverable in the courts of civil judicature. 

I have, &c. 
Coimbatore Auxiliary Court, 
-; 30 ~eptember 1837. 

(signed) W. A. Forsyth, 
Acting Assistant ,Judge. 

(True copies.) 
(signed) lV. DouglM, 

Register. 

From TV. 0. Shakespear, Esq. First Judge, Western Provinces, to the Register 
· : . ·to the Court of Sudder Adawlut, Fort St. George. 

Sir, 
J liA VE ~he honour to acknowledge the receipt of your letter of the 8th of 

Auo-ust last, and as therein directed, herewith transmit copy of the several 
co~unications, noted as below *, together with my own sentiments, touching 

the 

• Letter from the Judge of Canara of 1Rth September 1837. 
Letter from the .Acting Assistant Judge of Malabar of 26th September 1837· 
Letter from the Acting Judge of .l\lalabar of 2oth October 1837. 

sss. 3 c 4 
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tlw rxpnlit'lll'!- of l'<'tHlvrin~ :11\ LuH1" li:dJk tn f,,r(',·itur,• 1rhil'lt h:l\<' lll'Vll pur
clta>v<l lllHkr fictitious Jt:lt1H'o'. 

:2. \\'ith rv~:ml to th<· ],t :mtl :!d qm·,tiou.; propoll!Hit·d, till' pr:wt ic,' 
:-~ppvars to f',i,t tn :m :llnt<>,t itt<'1_"dihk t·~r,·ut 1hrouc.:,h01_1t tiw yrlll in<·,··: ~,f 
:'llabh:tr anti C:mara; :tt the "tnt<' 1unt· tlt:1t tt '<'<'Ill' tot:tll_l·unpo-,thll' '" ""' tttt 
anr elm· e:tlculall'tl In f,mu ;t mn-t di-Ltnt i,ka a.; to 1!l!' na:·t 1i:n · ur it' 
ori.dn. Jteither i:< it ca'r tn a--i~n :tu!· eau,,• f,n· the ku~th,; '" 11 ltil'h it i' 
car~·i,·d, attrilmtahk, a' it ma!· h,· Yi,'lll'<l, to ,-a riot!' t':lll,,.,; for in,f:ttll'<', c- t-Il', 
laws of,uect·,;,inn pt•cttli:tr to till' Jll'<ll·inr<'o', a 11i.-h 11hit·h tht·y tn:ty h:tu• to 
cmu-ral their acquin·tl 1\Talth, corrupt moti1·,._, to 1-'u:ml :t.;ain-t a!Lwhm··ttl in 
ca:'l' of a l'l'HT,;l' of ft>rltlll<', anti tlton·~h i:J,t not lt-:t-1, 'IIJl<T,tition.; i,[,. t.; 
imbibed, \Yitich k:-~<1 to the pun·h:ht' of l:ut<l in till' n:um· of "'Ill<' p tr1 i<·nhr 
ddtr or Si,.ter:; of Snrin~, if, after con.;ultin!-' a-trolo~<T:', !Itt• otnt·n IJi• f,>.tit<l 
fayo.urablP, but 11ho; 11!'\Trthdt·,;:<, I""''''"''" no t'\t'ht,in· ri_.::ht "h:ttcn-r at any 
future period to di.-po,;,~ of the :;:nne; IYith m:~uy othn,; th.tt mic.:ht !J,. l'llll
mrratcd. 

3. Touchinc: the 3<1, I am not a\Yare of a ,inc:!,· :Hh·:mt:t~t· <kri1 :!1,1.· fro:n 
the f'otttinu:m're of a pral'!il',• which ha,; tt'tl'.l,·tl "' mtwh to itt!JII'd,· tlw 't"'~'dy 
:::clmini,;tration of cil'il ju,tin·, antlmu-t, "l J,>n..;- :hit l'\i-t-, k.tl<' a <1<ll>r "i"''l 
for ol>,tntctinc: the opl'rati'm' of our court,;, lH>th a.; t<> tll'!<-rtninin_:: pro;n·i··
tan· ri~ht in the fir,.t 'l:tc_:e, as aJ,o >UIJ,•:<jUI'nth, ho11 Ltr 'ul'h l.tnd.; l':tn ],,. 
ron,id~rl'U al·:.iialJle in e~ccutioa of lil'lT!Toi Jl:l"."d, in fall, a.:::in-t tlw :wtu d 
purchaser. 

4. '\'ith rcflTl'llCC' to ti1C -Hh anti Ja,t, the OJ'l'llin·_:: of a -~l'lliT:t[ rt·~i,try f,,r 
the in>tTtiol! of the name of the actualpropril'tor rl'lro-p<Ttild_l· :m,t ill futu
rity, Ul!Uf'r rrnalty of forfeiture Ly a 'peci:tl l'Il:tclllll'lll, "'l'llh k-t c:dc•.tl.t!t-11 
to prGtl'Ct the ri,c.:ltb of all t;,ir tit• din·~ int1id,\Jnl-;; an:llll'in.!; a tw·.t-un· 11 ltic!t 
the Con-rnmcttt lt:~n· a ric: itt to <il'l!l:llld, can 'carct·ly, I ,\t,JII],[ imT.:iw·, 11 iwu 
the ol•jcct Lccomcs ;;cttl'rally kl!OIIll, be fl':t-ottal,[y l'lln-id,-r,·.l ohj,·t·ti.nt:ti>l·· 
by any cb,-<, let their ca>ll', prc1·ailin; l:t1r:<, cu,t<J.Il', a:tl ,it<~ :tim-; in li!'c: b.: 
\\ k:ten-r thcr war. 

5. I f urt hl:r 1Jl's k:n c to :Hit!, that t ltl' furc~oi n.~ 11'1 \1' r '' f tIt" ~ t h . \ u ~u, t, to ~e
ther \lith its accontpanimenb, IH-rc "'lit to tlw :_!,[ a:ul :;I jttdc.:<·', alH·ttt at 
~lan;;11lure, 11!10, lln·c:-mnt·, 11ill submit their "i'iniu:,., di:l'l'!, anti that th · 
ap11arent dda,· 11ltidt ha,; occurrnl Ita,; lH·l·a 11aiti11" an 1>11 from till' :.l'lin·' ., ;-, . ") 

jutl0c of::llal::tbar, 11lwsc sl:ntimcnts 11ill Lc fur11anktl ,o ,ooll a-; n·cl'ill'<i. 

Pro1incial Court, Western Provinces, 
25 October 1!-l:J/. 

I !tan·, &c. 

(:oi~lll:d) II". U. ,<.,'/ut/,('.lpttlr, 
Fir,t J ud:;t·. 

From G. Bird, Esq. Jud;;e, Canara, to the Itc·i!;i,ter to the Provincial Court of 
Appeal, Wc,tcrn Divbiou. 

Sir, 
I IIA VE tlte honour to aekuo\\lr·e1;.:-c the n·ce:ipt of your lt:ttr·r of the llth 

ultimo, trunmtittin~ copy of a cornmunieatiou from the ()Jfi,:iatiw..;- Se·crl'tary to 
the Law Cormni:,,.ion 0f the: :JOth June last, on the: suhjvct of holtlin.~ lallll-; 
um1t·r fictitious names, aud iu ronformitr 11 ith the clirl'ction~ coutaiue:<1 tlll'n:in, 
submit sudt information on the four po(uh propo,;l'tl for cousitlt:ratiou ao; I am 
rnalJle:d to afford. 

Q. I ,.t. b thr: rm,ctice: of ltolcliui!; 
lanrlctlpropcrty uncll'r fictitious narnl·s 
e·<,mrnrm iu thr~ pro1incr·.; UJHit-r the 
juri.-<llctiou of rour court? 

:!d. ,\.[;,n ;lid tl1at pr:H:tit·r· ori.~i
nr II', ::wl ',1 h:tt \'OITI: tht~ cin:uJm,tarH.:cs 
tL"t ir.·~'lcr·<l it? 

A. It exist~ to a c:onsiekrablt: cln
.!.';fl'l' m tlu~ proviucP of C:mara. 

It woul<1lw eliflicult to eld1·rmine at 
11hat pn·1·i-t: p1·rio11 thi.; pr:u:tic1: ori
~inat<:tl, I Jilt :<II a.~r<:t: that it must haY!! 
bt:en :u!op!t:tl in v<·ry l':u·ly y<·ars, aud 

lt:n·c incre~-~l·l1 to tl11· !•xtc·nt rtow prcvail'nt, arul from tlt1: iaquiric:s 
I. !tan: m:~rl<·, I shoul<l ~;:ty tltat it is qucstional,[e how far ih ori
t;tn tau lw s:"i<l lu han: alto:;cthcr proccetkd from tkcq>tin~ 

Ill [) [ i IT:-:, 
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motn·es, but may have partly been adopted from the peculiar ltrspcctiw, Lar.cl 
opinion$ and customs" of the Hindoo and Mahomed:m character hold untie~ 
together with the laws of inheritance existing in the province of Fictitious N amts. 

Canara, and which may be understood by specifying such as 
these: ! · 

A Hindoo being about to enter into speculations or purchase 
land, would have the nativity of his family calculated, and if 
the star of any particular member prevailed, the land would be 
purchas~d, or the speculation carried on in that individual's 

... name. .., · ' 
• Mem~ers of an individual family generally appoint one person 
Its. the manager or eyaman, and when land is purchased, it is in 
that ir!dividual's name. 

; · ~hould a· member of an undivided family acquire money of 
his own, and with such money purchase land, to prevent its being 
claimed by the members of his family, he would purchase the 
estate in the name of another. 
· If a man had no influence in his village to secure several pri
lilf'ges under the former government, to prevent interference on 
the part of a neighbour, or insure regular payment from a tenant, 
he would have 1mrchased land in the name of a man of influence 
in his village. . . ' ' . . 
\ Tlie peculiar laws relative to the succession of property in this 
district amongst the Hindoos termed ali san tan, and amongst the 
Mahomedan called heumoolla, may also be assigned as a cause, 
for by the law of the former, the persons succeeding to a man's 
property lire his brothers, sisters, and the children of the latter, 
and his own children cannot. inherit unless under an authen
ticated deed of gift termed "aneejut ;'.' hence a man living under 
d1~se laws and purchasing land, might, without any wrong 

: motive, be very likely to purchase it in the name of his brother, 
sister, or immediate successor .• 

.Again, undef the rules of" heumoolla," all males are excluded 
from inherita'!lce, the heirs to the property being the daughters. 
with sist~ and their female offspring ; this often might, and does 
affect the purchase of property, and the name. under which it 

1 is. purchased: To these may be added the common and de
ceptive motjve "of a man being in debt, to prevent property from 
being available for his debts, purchases land under a fictitious 
name. 

Of a widow, to secure food and maintenance to which she 
would not be entitled if possessing property; land would_ be pur
chased during the lifetime of her husband in the name of another; 

. , ,., with a vaiiety of others. · · 
3. 1\re there any advantages in the . I know of know. advantage in the 

continuance of that .practice, and if continuance of the practice ; on the 
there be, what are those advantages? contrary, the difficulty the courts ex-

• . . perience in ascertaining the proprie-
tary right to land would be considerably lessened were it put .a 
stop to; but it appears to me questionable whether in this. pro
vince it could be conveniently done. 

• 4; In case of its being determined This is naturally the difficult 
to prevent the continuance of .that point, and I am of opinion that no 
practice, what provisions of law would general enactment can be passed pro
most' surely, and with least risk of hibiting the continuance of the prac
injustice to individuals, effect that tice; but when a fraudulent and decep
object? tive motive is proved to exist, that the 

lands should be liable to forfeiture, and 
a law enacted to render the parties amenable to the criminal 
court. 

Zillah Court, Canara, 
18 September I83i. 

585. 

I have, &c. 
(signed) G. Bird, Judge. 
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(B.) No. VI. . , 
Rtsr..cring Landa • · · · · A---"'ary. Court· Zillah Malabai -
held undff • lU.W ' .,. f 
fictitious Names. From G. S. Greenwa!J, Es!l~ ~cting Assistant Judge, 'J.:ellicll4!~! to the Register 

,. to the Provmc1al Court of Appeal, ).!~tero DlVlSlOn. · , . • 

•' . . . Sir . . . • .. • 
1 IIA ~B the honour ~ for1f!U'd mt replies to ·the four questions tran8111itted 

with your letter of the 14th August last: f ·-
I have, &c. . 

Tellicherry, , (signed) . G. S.jheenlp!J, _ 
26 September 1837. ·Acting jl\ssiAantJudge. . ..,... . .. . .. . 
lsL Is the practi~e of holdlng IaDded' This praetTce it unt.fe~ through

property under ~ctitious names .col:fl- out Malabar. ·· · • ,.. ' ' 
mon in the provmces under the J~ .• • ~ .• , 
diction of your court? . . rl. • '1. . 

2cL If so, when. did that practice • By the Jaw of NorthJitata\ti- the 
originate. and, what were. the circum- 1uccessfon to landed property is to the 
stances that induced it a . £.emale branch, not ~the millet, and it 
- ' . . may be that the pracfice or p~IW!ing 

. land under fictitious titles originated in t\lis law 1 another indllc
ing cause was the rapacity of men in pawar: 'l"'e practice was 
universal· long prior to the establishment ~ odcourts on this 
coast, and has been continued by the native public eervanti ~m 
the IIIDle motive that probably gave rise to it, Tiz. the deSire ~f 
conceaJing the amount of their property, boweftl'.acquired. • 

3d. Me there any advantages in the There i8 no advantage wbateve~ in 
eontinuance of that practice, and, if the continuance or thia practice, ~d 
there be, what are those advantages l the evils attendant upon it ·ar, ~nost 

' . ~ . 
. . \ aeno~ • • •· 

· 4th. ·In case of its being determined 1 A total want of JJ'right p~ci
.to prevent the continuance IJf that ·pie is so universal jhroughout 1\lala
practice, what provisions of Jaw would bar. 'that any mDd ,_rorisions of law 
most surely and conveniently, and with would prove wholly Inoperative.· • J 
least risk of Injustice to individuals. would suggesf:that it be eoac~ that 
effect that object ? · · . ' . I · • • .. all transfi;J"! of lanlt, whether by sale br 
· ., . · · · · · · ' mortgage,·or in what tray soever; lihall 

· · be registered before BO~e revenue o~;•and Chat all p-eaent 
holden of prOperty shall be required to registt'r thfu claimr in 
the same way; and that; unless 80 registered, nd claim sh\Il be 

·considered good; or admitted in any court of law ; and that, In 
all cases an extract from the re~ster, attested by the ·revenue 

' officer whose duty it may be, 'sh8il· be considered sufficienf p'roof 
that the provisions of the Jaw haft. lie~ ·comNied witb.•There 

. might, witlt good eifect, be an adclitioilal clause, eil~ that 
where native public· servants, reyenu.; or j«dicial,.shall bit proved 

· to have acquired landed property secretly, or to. hoi~ it under 
· feigned names,· such landed property 80 acquired. or. so held, 
· shall be forfeited to Goveroment. An enachlent of thill' descrip
' tion would, in all probability, have considerable effect r and i( at 

all successful, would prove most beneficial in greatly diminis~g. 
litigation. and in almost entirely putting a stop to the vexaHous 
delays 'at ·present thrown in the way of executing judgmeat in 

· an civU Cllles. · · ; · ; - . 
(signed). G. 8. Greenfl1ay, • 

Acting Assistant Judge • 

• 
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Zillah :'.Iab k r. 

(11) N(l. '

r . '·' '"'· L 
L,_l" L,. \:r 

From.!. C. Scott, EsrJ. Acting Judge, Calir·l:t. tn tllf~ Rl't;i:,tcr to the l'rm i 1 , 1 l'rctit"'"'; 

Cr"1rt, \Vestcrn ' ••:rt. 
Sir, 

\VITII reference to t.l1c I'ro1·incial Court's nwlllor:mdum of the lith hbtant, 
calling upon the acting Judge for his answer to that court's lcttrr of the 14th 
Augt~>t last, the acting Judge begs to apologise for the delay, and to state that 
pn·ss of lmsim·c;s of this court has as yet pren·ntcrl him gi,·ing that consi
deration to tlw points thrre\Yith for\\'ardcrl, so as to enable him to form an 
opinion thereon, lJllt 1vill .ln it as soon as possible. 

(signed) J. C. Scott, Acting Judge. 
Calicut, 20 October IS:Ji. 

From If'. 0. Slw !.:r.<pl'ar, Esq. First J urlge, Presidency, \Vestern Division, to the 
lt<'gistrr to the Court of Surldcr Ada\\'lut, Fort St. George. 

,,. 
;"'::lr, 

\\'JT11 rcfcrrnce to mv lett<'r of the 23th ultimo, I have the honoar to for
w:ml copy of a con '·1~micatiun this day received from the acting J uclgr of 
M:dabar, submitting l1i,.; srntimcnts on the expetlicncy of rendering all lanrls 
li:ilJIP to forfeiture\\ hich haYe been purcha,;cd under fietitious names. 

I haYe, &c. 
Pro1·incial Court, \V estern DiYision, 

·1 November ll:l3i. 
(signed) TV. 0. SlwkcspPar, 

First Judge, Pre• idcncy. 

Zillah l\Ialabar. 
FrcJJa J. C. Dcutt, Esq. Actin,~ Judge, Calieut, to the Register to the ProYincial 

C'onrt, 'Vestcrn DiYision. 
Sir, 

\VrTII refr·rrnce to your letter of the 14th Angust last, forwarding, in con
formity to tlw in,;trncti"ns rccl'iwd from the Suddcr Udawlut, copy of a com
nmnicntion from the Otlicinting Seerctary to the Indian Law Commission to 
il1:tl court, UIHl , date the ::Oth Jnne last, on the subject of the expediency of 
rcndrTing nlllanrb liable to forfeiture \Yhich haYc been purchased unrkr ficti
tious names by :ttt\ p:wtic·s, \\ll('tl\l'r nati1·e officers of Governnwnt or others; 
;mrlcalling upon HH' to ~ubn11t my sentiments on the four points proposed for 
considrration, I han~ the honour now to fonnml the same. 

J~;t. Is the practice of holding landed It is wry common, and 11111.,t pur-
J>rOJH'lly under fictitious nanll'S com- chases are made in the name of a third 
111011 in the proYinces unllcr the juris- person. 
diction of your court? 

2rl. If so, when did that practice 
originate, and what "ere the circum
•1 :·nces that induced it? 

The practice seems to be coe,·al 
\Yith the sale of landed property. The 
peculiar tenure of lanrled property in 
the district, and the cer~mony that 

had, and has to be gone through, to make the sale of land nlirl, 
rendered it often necessary. For example: the scll<'r has to give 
water to the purchaser, and one of high caste e:mnot well recl'ivc 
water from another of inferior ca,.;te; therefore, the rle('(l is 
sometimes executed in the name of a third person. Rajas and 
llrmnins get the deeds in the namrs of their agents or pagadas; 
and a younger branch of a family, in purcha~ing land, often gets 
the deeds in the names of the elder branches, as a mark of 
respect. Persons residing at a distance from the land they may 
wi,.;h to purchase, also get it bought in an ag,·nt's name on tlll' 
spot, who can nTci,·c the watr·r, &c. from the seller. 

0<1. Arc there any ac!Yantagcs in the It lll'in~ an anciPnt cu:;to!'l of thP 
continu;mcc of that pradic<', and if country, is perhap:<, as much as can be 
1 her<' be, 11 hat arc tho:;e acl\·antagcs? said in its fa,·our. 

:,ss. ·1th. In 3D 2 A-. 



(B.) No. Yl. 
lkspectiog Land• 
held uoder · 
fictitious Name!'. 

. 392 SPECIAL lilll?ORTS OF THE 
• 

4th~ In case of its being determin~ As the sale and ·transfer of landed 
to prevent the c~n~uance of that property in a third p~rson's name is 
practice what provts1ons of law would no doubt often done w1th a fraudulent · 
most sU:.ely and conveniently, imd with intent, lands thus transferred might be 
least risk of injustice to individuals»· benefi.ciallt. made subjectto forfeiture; 
effect that object? · · ..;, '~ · • but to prohibit altogether the conqnu-
. • , . . ance of an ancien~ custom, to which· 

the people are much wedded, would be considered an oppressive 
and arbitrary enactment. The provisions of Regulation XVII. 
of 1802, with certain modifications, might greatly prevent fraudu
lent sales, and it would be a less ha.r<Ulhip .to compel the people 

. . . to register their deeds of sale and transfer, than to make a!i lands 
disposed of in a third person's or fictitious name liable to for

. , feiture, particularly if the fee for registering was lessened, or done 
away with altogether ; more offices for .such registry woul4 be 

. required in clliferent parts of the. district to preven~ in~onve-_ 
• • I ../',..,, , mence.. • . , , 1 . ~ : . • • • ... • ... ...._ , 11 . , , •• . 

. , · .... , , , .. :. (signed) ... J. C. Scott, •. • 
Callicut, . :, , .. d l· ,, , , . :. . ,. , . tActing.Judge. · 

• f , 

2 November 1837. . . , ·i· • I· ···41 · · • 
. -' . . .. I 1 '' ' '"": ; 1,_~ •• ~ ! ... I/'_" ~ •' , 

• ' I <I ' ; - 'l ' 

~---'---.......,---....---~ . .. . 
• ~' • , .~ ,, ·y , -. .. I .-. i •· ' • ••· • ' : ' ·'·. 't' f, .... 

• 

From W. B. Anderson, Esq •. Third Judge, Provincial Court, Western Division, 
_ . to the Register to the Court of Sudder Adawlut, Fort St. Georgt>. · ~ 

4 • ' t J' ' . ,. -;•, -, . : • I •. t'" lio-i ·• ·,,,, · 'i •·i ,.-•,,~- ' ·. ' ' ' 

Sir, .-:-~~·: ;1- ... ·• · ·--~' ~~1""!' ,. -, ... 1 .. --· • , t· 

I A'M directed to forward the opinions of the second and third judges of this . 
-court on the four- points proposed for' consideration in. the letter from;the 
Officiating Secretary to the Indian Law Commission; dated tli' 30th.· of lune 
1837 (on the subject of the· expediency· of rendering' all landS liable to 'for
feiture which have been purchased under fictitious ·names) as requested· in 
your letter of the 30th March last.-·~ · ····v ·: "'• ~ 1" ., ..... , • .'J, 1 ! ", · •• • '·' i 

- -,·· ~--~ .. ~-) . • .n · ··i. ''i -... ,, .. ~~ ,<t 1 bB.Ve,··~:c.· '-: ~~~-: -~ · q:., ._I ~: ·: "1""
4 

·•·-·~ ~ 
. ·'·"' ~:.•it!l";._,._:j t•,f •..• ·,-:. ,)•~o.u··-, ,-' ,. ' .... -.,·~ '·- r .. , . .... ,t" J,..,,_ 
,. i, ............... ;,,. .,,j, .::r•· (Blgnfid) W. B . .Anders~Ut, , 1 ;_, ..• < •. _

1 
• 

,·, . , ,,, : .. _ '··•,, ·• ___ ,,, .•,· 1 : ,,; 1 , "rhiwiJudge,forRegister.·.~ 
. Pr • 'al Co w Di . . ~--:-- . ~ . •' 
,_ OVlnCl urt,,. estern, ~~~n, J1 d : •i f, 1 j.,,.,, .,., . !' . . • 
J. _ :_·,. •• _.,, ~~o Ma.r~~~ss,.t! (·rf ./j;l, ·JI·;; ... ; i'f"" ,. , • :d·;H, .~ ~.-'"' fr " ·- • .: . 

' 'l ~ ' ' l ~ ,- • I • • •.. ,_ · .. , ·u·r_., .• - ·t ,_,.;,. )'_i • ~-~r ,,•; , .• • , .' 
. I st., Is the practice of holding landed , ·. I believjl the practil!e is common in 

property under fictitious names ·com-;., the western division of holding landed 
· mon in the provinces under the juri&- . property ,in the names of persona otlter · 

diction of your court? · , · - than the real owners. . . '• ,... "" • 
2d. If so, when did that practice ; _ 1 So jar .u I can leam, the practice 

-originate,. and what were the circum-- had existed from a period ,11q remote 
stances that induced it? 1 ;.,,,. , that ~ts origin cannot be traced; that 

, .. , , . . probably some at least of the same 
'- causes gave rise to it that are supposed to induce to its oontinu

ance ; such, for instance, as a desire to settle propert yon a par.:. 
ticular favourite or object 1>f affection, or to prevent its dissipation 
by a spendthrift heir. It is, doubtless, of'ten practised by dishonest 

· debtors, with a view to secure their lands from ,being take'a in 
execution by their creditors, and often also by persons in the 
.service of Government, from an aversion to their names appearing 
as purchasers of land. . . .. . • . ' 

3d. Are there any advantages in the 1 cannot understand that there are 
• continuance of that practice, and if any advantages attending the practice, 

there be, what are those advantages? save those which may result to indi-
.. · viduals under such circumstances as 

4th. In case of its being detetinined 
to prevent the continuance of that 
practice, wb0.t provisions of law would 

most 

are indicated in the above answer. 
I am inclined to the opinion that no 

provisions of law would put a stop to 
the practice effectually without risk of 

injustice, 
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most surely and conveniently, and with 
least risk of injustice to individuals, 
rffecf that pbject? 

!) May 1838. 

I st. Is the practice of holding landed 
property under fictitious names com
mon in the provinces under the juris
diction of your court? 

2d. If so, when did that practice 
originate, and what were the circum
stances that induced it ? 

injustice, or at lem,t hardship, to intli-
viduals. · 

(signed) TV. B. Anderson, 
Third Judge. 

It is a common practic~ in this di
vision to hold lands in the names of 
others. 

I see no possibility of ascertaining 
when it originated, or the circum
stances which first induced it. Some 
of the motives for it at present appear 

to be : I. Superstitious ideas as to the better luck of individuals 
of a family, whose names are consequently set forth as pur
chasers in the deeds of sale; 2: To guard against claims under 
the ordinary laws of inheritance which may be raised as to titles 
of acquisition, independent of the use of family property, when 
division has not taken· place ; 3. To provide for one's offspring. 
in families in which succession ·by nepotism prevails, and that 
offspring might consequently be left without provision; 4. To, 
prevent inconvenience to parties purchasing who may be unable 

, to attend and go through the forms of sale observed in Malabar, 
· and to make purchases for minors;· 5. To defeat creditors ; and 

6. With regard to public servants, to conceal their acquisition of 
property from their superiors. . . 

. 3d, Are. there any advantages in the The answer shows that individuals 
continuance. of that. practice, and if . have advantages .. 
there be, what are those advantages?, 

4th. In case of it being ,determined I. cannot see how it is to be pre
to prevent the continuance . of that, . vented, except by a law requiring re
practice, what provisions of law would gistry. of all purchases ... The person 
most surely and conveniently, and with . in whose name the land is purchased 
least risk of injustice to individuals, can now reap no advantage from a 
effect that object?' · · dispute with the actual purchaser, who 

. might destroy the deed, and therewith 
his ground of claim ; but the public record would be valid proof 
in favour of him whose name may be used, and would consequently 
render the interest of the. actual purchaser·uncertain, and liable 
to be destroyed by' a quarrel. I, however, have great doubt as to 

. the feasibility of a general registry, which might be relied on 
for genuine proof of right, while frauds are· so boldly and fre-
quently practised. · . . · 

· · (signed) J. Vaughan, Second Judge. 
10 May 1838. 

(True copies.) 
' (signed) W. Douglas, Register. 

' ' 
(No~ 2015 of .1838.) 

From J. fJT. Legeyt, Esq: Register, Bomb'ay Sudder Dewanny Adawlut, to the 
Secretary to the Indian Law Commission, Calcutta. 

Sir, 
IN forwarding the accompanying reply to Mr. Officiating Secretary Grant's 

letter of the 30th June 1837, signed by the Assistant Register, Mr: Woodcock, 
I beg to apologise for the additional delay which has occurred in its transmis
sion, and which has been occasioned by the frequent changes of .late in this 
office, and the unfortunate loss of Mr. Greenhill's minute alluded to in Mr. 
Woodcock's letter. 

Bombay Sudder Dewanny Adawlut, 
31 December 1838. 

3D3 

I have, &c. · 
(signed) ./. IV. Legeyt, 

Register. 

(ll.) No. VI. 
I!cc.ptrting Lr:mh 
11tld untltr 
Fictitious }; o:nH:s. 

Legis. Cons. 
23 Novo. 1840. 

No. 17. 
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• .. 
·(No. 5-P of 1838.) , •. 

From J. TY. TVootlcoclr, Esq: Register, Bomba.{;!:dder Foujdarry A~wlut, to ·, 
J. C. C. St~tl&erland, Esq. Secretary to the In · Law Commission, Calcutt~1 

-Sir · · • · , • · . 
· 1 A,u: • directed by the judges of the Sudder · Adawlut to acknowledge the 

receipt of Mr. Officiating ~ecretary Grant's letter, No. 81, dated the 30th of 
June 1837. " · 

\, "-, •··· ... ':\ . 

2d. In reply to the first of the four queri~S:. submitted by the .tncnm lAw 
Commission, the judges direct me to state that the local authorities report the 
practice of holding lands under fictitious titles as prevailing veri generally. 

• • , . , , 1 •· ~ · ~ . •• ': ~ • __ , ,, • I • ' • • · · _, · ·• , . • 

ad. In reply to the second query, I am tnstructed to observe, that the abOve 
practice would appear to be of long standing, and antecedent to the introduc
tion of the British supremacy. Under the native dynasty; it arose from a feal 
of being considered too wealthy, and hence being a marked object to be plun
dered, more especially by the officers of government i un<1er the British rule, 
the same COUl'Se of proceeding bas been engendered m a ~ measure by a 
4esire to avoid being made 'responsible· in property for judgments passed by 
judicial tribunals, and to ensure the benefits accruing to the poorer cultivatoR' 
(who in general are their ·partners) (rom remisSiona on account of bad seasons, 
want ·of means,· or other causes· of inability to liquidate the public rent or 
revenue. Superstition is occasionally a.Ueged as a ground for holding lands in · 
another's name; and the public servants are supposed to resort to this ·expe
.dient to eonceal the extent of their gains. Lastly, it is coDBidered a means of ~ 
preventing sharers in a family estate from participating in what tvould other~ · 
wise belong to them. · · · · • ' . • ' . ' . ,. . • . - . ! ., : . \1) . 

4th. There seems no difference of opinion in respect to the third query; all · 
agree that no advantage can accrue from a praetice ·which, from its eecrecy, 
almost implies fraud; hence it should be disallowed, which is partly the 
purport of the fourth query. The judges are of opinion that any such tenure 
should not be recognised as legal ; they would give due warning before· I!DY 
'law was brought into opera.tion,'·thli.t existing defects may be remedied, and 
where fraud in any shape is established, they would punish the parties by fine,. 
Commutable to imprisonment, and would declal'e ·the laad liable to fOrfeiture : · 
they would also insist that the names of all shareholders in lands be . entered, 
wi~ their respective shares, in the village or other public accounts. , .. , ~ · " 
' - 1 'L. ' ~ •' · ~ ~ . ' · ·~ I'· t •·. '" • · -· • .,;,~ r , • J , . , 

· 5th. AI the fourth puisne judge differs in ppinion from the maJority of tli'e ~ 
. court, he baa instructed me. to enclose his Minute. .. '. . . · · · . ' ~ . ' . 

-c. ' • • ' • ill 

• 6th.. The juag"es request me to offer their 'apologies for the . delay which bas 
occurred in answering the reference to them, which baa not originated with.· 
thE:m. . ' • 

I have, &C. • • • 
(signed) Bombay Sudder Foujdarry AdawJut, 

30 April 183,8. . · 
• ,. 1·' I ' 1 . , • , 

' . ' • 
. . ·, . ' • 
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(No. 140.) 

From B. Currie, Esq. Secretary Sudder Board of Revenue, to the Secretary of tlw 
Indian Law Commission, Calcutta. 

r~uiH ctin·.:; Luuh 
held ttndn 
rictiliP\.1:~ ~3\llt.'~. 

L(·~i:>. Cons. 
. OJ hov. 1840. 

Sir, No.t8. 
'!HE Sudder Board of Revenue having considered it expedient, before re- Mi•cellaneous 

plymg to your predecessor's letter, No. 32, of the 30th June last, to obtain the Department. 
opinions of the officers under their control on the subiect of persons holdin" or pur- PrdescentT: J.kPattle 
h .) dd d fi'' · J[ · " an .ucer c asmg an e property un er ctJtwus names, c1rcu ated the questions contained Esqra. ' 

in your letter above referred to, to their subordinates, and called upon them to 
submit their sentiments. This course of procedure has necessarily occupied much 
time, and has occasioned the delay in replying to your communication. 

2. I am now directed to state the substance of the information and opinions 
received from the local officers, together with the sentiments of the Board, and to 
request that you will lay the same before the Commissioners:-

. -1st. The practice of benamee, or fictitious purchases, has been common, from 
time immemorial. in all the districts under the control of this Board, in which a 
proprietary right in the soil is recognised, except in Cuttack, where instances of 
its occurrence are comparatively rare~· 

. 2dly. It obtained before the acquisition of the country by the British, and had, 
its origin probably in the fear which men naturally entertain of appearing to possess 
property in times when the. powerful knew no restraint but their own wills, and 
the weak had no protection from Jaw. It has continued under our sway, partly 
from affording to the dishonest the means of evading the payment of their debts, 
whether to the state or to individuals, partly from the Ia ws in force disqualifying . 
certain classes of public servants from holding or purchasing lands in the districts 
where they are employed, and partly from the wish to evade the responsibility 
attaching to landholders in matters of police. 

3dly. No public advantage whatever can result from the practice, but, on the 
contrary, much evil and inconvenience. . 

4thly. The suggestions made by the several local officers, for the removal of the 
admitted evil consequences of the practice; are various, many advocating an abso
lute confiscation of the property, and some recommending fine to the extent of 
one year's revenue. A few are of opinion· that the strict enforcement of Regu
lation VIII. of 1 Roo might be sufficient, while others suggest that no plea or 
action of any kind should be maintainable, if founded upon a henamee or fictitious 
purchase. · 

• 3· The Board concur in the foregoing· opinions as to the prevalence, the causes 
·and the effects of the practice; and as they feel assured that it is never resorted 
to but for dishonest purposes, they deem it imperatively necessary that the law 
should provide for its effectual suppression •• 

4· In the draft of a proposed Act for regulating the sales of lands for arrears 
of revenue (now under the consideration of Government), it is provided that no 
summary suit for rent shall be entertained at the instance of a proprietor who may 
not have recorded his name in the collector's register. 

5· In addition to this, the Board would recommend that it be enacted that no 
sui't for real property shall be cognizable by any of the regular civil courts of justice 
if the cause of action be fictitious or benamee purchase, or title acquired by such 
means; and that it shall be imperative on the judges of those courts to dismiss all 
suits instituted on such grounds, and that against su~h decision no appeal sha.lllie 
or be admitted, saye and except on the ground of melevancy to the RegulatiOns, 
when an appeal shall be allowed in common with other suits. 

Sudder Board of Fort William, 
5 June 1838. 

3D4 

I have, &c. 
(signed) E. Currie, 

Secretary. 



:-:l'EC!.\L Ia:I'Ol:TS OF TilE 

(\o. 1.)31.) 

, ,,_;n '1'. 1~ J/,tcuif;·, l:o(j. Cununi,,;,_,,,r, Dchkc. to//. li.lforill:fl••-1, L 1 
Hcc:i>t.cr to the :\iD1n1ut ,\,h,dut, :\. \\". l' .. \ll.t!t:dwl. 

~ir, 
III.\ IT the honour to adnmdccL.:c the receipt of \Olir lcttL·r, ~"- ;S_;, liiJdu· 

date tl,c cel,t ult., ::nd its cncJo,urc,·fro\11 the ~ccrct.1.r\" to tl1c lndi.u1 Lt\\" Cu:ll· 

mi,iuncro, dated the ~nth of June bq. 
The object ol these cummunicatiuns is ;tatc·d tu I , to elicit "''lie llll'.l•lll c 

11bic!J ;ha·Jl prc1·cnt t!Jc SUUO!'liinatc judicia] oiJiccrc; l<l!d othcr.s frlJI,J llC'!IIirin.~ 
bmlcd prupcrty secretly, and holdin~ it under fci~llul lllllllCS, the (;oltrll1!11 111 
deem in;.: such J>r,Jcticc producti1 <:of inconvenience. 

1 l•c:.: to ;uljoin ano11crs to tile <Jucrics propounded . 
• \ll'IICrs to queries 1;t, ceLl, ami 3d :-I cannot fro111 pcrontJal kiJOIILcl,;c cL<k 

tktt the practice docs or has cn-r cxi,tcd; but I tlC li:J oJ,jcctiuJJ to a !.111 tu r•rc· 
H'IH its occurrence; on the contrary, I ucem an .\ct of tile Lc;.;i-l.>ture fur tl>i< ]•llr

po;c IIUlllcl be nry >alut;lJ} in prncntin.~ a pernicious pr;~cticc fur til" futmc, ,,,,I 
Lrin~in:;· to li:,.lit <my i1btanccs iu ·"·hi eli it !l>ay l1a1 c ni-ted hLrLlufur,·. 

"\n,lllf to query 4th :-The moot sure, the mo-t conl·~uiLnt, :uJd, 11t tl<c ·'·llll•; 
time, tile nw't just provi;iu:J of !all' to prc1C11t the practice 11uuld, in Ill)' opitJiun, 
be Gn Get ol Go~ernment, rcndcrin~ Gl!!c~ndctl property lll>icl> ~hall be Jllolcd itJ a 
cocrt uf law to ha1e been acquired and held under a tictitiou; JJ:une, :~ft, r a <Ltll· 
to be pre;criucd, liable to fcrfciturc, a!lll IT>Jdcrin;; all LudcJ propc:rty nr>ll' !Jd, I i11 
a fci::cncd name, upon similar proof, abo liaulc to forfeiture if not ,July rc;..;i-tu,·d 
\lithin one year after tl1c ]'romul~ation of the i\c:, in a Look to be k<pt fur t\,,· 
purpo>c in tl1c oflice of ncry juu;c or collector of lanJ rc1·cnuc. 

Dchlce Conw,i,;ionu··,; Ofl'icc, 
J i ;\u;o>t 1 83;. 

(~o. :no.) 

I h:nT, &.c-. 
(,i;ncd) 1'. 1'. Jlt!mlj;·, 

Com mi'- iu11c r. 

From C. Lindsa!J, £,q. Otliciatin·• Jud;.;e, Dchlce, to II. n. 11111111"/•JII, n - J 

Ilcgiotcr SuJdcr Dcwanny Adawlut, ~- \\". P. i\!Ld,ab~rl. 
Sir, 

li'ITJI reference to your circular letter, No. ;S3, datc:J the :21 ,t July Lht, 11 ith 
copy of one from t!Jc La II' Cornmis>ioncr~, 1\'"o. 2~], datcJ the Jot!, Juue ]a,t, I 
!Ja\"e t!Je honour to state tl1at tlic practice of ho!Ji,J~ landed property uudcr licti
tious na!JJCS i> almo,t II!JOlly unknown in t!Jc Dcldcc territory; I conceive, there
fore, that any furtl•cr utJscn·ations from me 011 this subject arc untJc:ccss,lfy. 

Dddcc Territory, Jud;.;-e's Otlicc, 
:2.) Scptuubcr 1837· 

(?-;'o. 13S.) 

I ktvc, &c. 
(oi:.cncd) C. Lilzrl.la_J;, 

Olliciatin" JuJ"c. 
a ·~ 

Fru111 A. Fraser, Esq. r.Ia.~i,tratc, Pam·cput, to 11. 11. llariu;.;tou, E~q. 
tr> ti1e SU(\dcr Dc·.\aiiiJY AJa11lut, N. \V. l'. ;\llalwl;ad. 

Sir, 
I 1!.\VJ: tLc j,(J}I(JlJI' to acklloldcdge your circular, No. 7fi:J, or t!Jc :21StllliiiiJO, 

wit11 c:ncl<J'UI<'. 

2. }JJicply l'J ll<c lc,t tplco.tir,,, propo.scd ],y Mr. .J. l'. Cr:t11t, the Oiliciatiil;~ 
Scuct:~ry to tJ,c lJHlia L11v C''"'"'i:,;,ioJJ, I l11:;.; to re!llark, tl1at I l<ave no rc:>>:JJII 
to Ldiuc t!J:tl in any 011<; iw.t:wcc i; l<~!HI!Jc!J under fictitious names in tl1c di,
tritt lll>rlcr n>y c:I~:H;!C. I conceive, therefore, that furtl<cr u!JScrvatiuns froJJJ II>L 
<;II tJ,c ,.uJ,j, ct ar1; liJII;ccc•'.ary. 

Zilla!J 
I lwvc, ('.:_c. 

('i;.;-ned) A. Fm1u, 
l\1 a ~··i:) tr:1 t ~~. 

n 
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(N ) • Rc•p••ct111g Lando 
O. I 25. held under 

From S. S. Brou:n, E~q. Magistrate, Hissar, to II. B. Harrington, Esq. Ucgister Fictitious Name,. 
to the Sudder Nizamut Adawlut. ---

Sir, 
IN reference to your circular of the 21st July, No. 783, relative to the practice 

of holding landed property under fictitious names, I have the honour to state that 
the practice has never obtained in this district, nor I believe in any of the other 
districts attached to the Delhi territory generally, though common in the Dooau 
and Rohilcund. . 

2. The practice originated with the introduction of our rule into these provinces, 
and of late years it has been greatly extended. It arose, and is still principally to be 
found in instances where public or private debtors, wishing to a void the de111ands 
against them to which their estates might be liable, either effected a fictitious 
transfer of such as they had at the time, or, if a new acquisition, bought and took 
in mortgag,e, in the names of their dependants or of men of paper. It is also 
resorted to by a few proprietors of the Kaith or Bunuya tribe, with a view to 
escape the responsibility and calls on the part of the revenne and police authori- · 
ties, to which they would otherwise, as landholders, be exposed. 

3· It would he difficult under this view to point out any_ advantage in the con
tinuance of the practice, but its prevention appears to be beyond the grasp of the 
law.· It would be almost impossible to obtain legal proof of the fictitious holding, 
supposing the nature of the evidence sufficient to constitute proof to be first laid 
down, and any provisions of law would ue null and void to suppress an arrange
ment privately concluded between two parties, and um:videnced as it would then 
be by any overt act. 

Office of the Magistrate, Hissar Division, 
Delhi Territory, 17 October I 837. 

I have, &c •. 
(signed) S. S. Brown, 

1\Iagitrate. 

P.S. I beg to add, with reference to your further call of the 4th ultimo and 6th 
instant, that the delay in my reply bas been owing to my leave of absence in the 
past month, and to tny moving into tents on. my return, which led to the letter 
being overlooked. 

·.(signed) S. S, Brown, l\1 agistrate. 

(No. 203.) 
From P. Trench, Esq. Officiating 1\fagistrate, Delhie, to H. B. /I arrington, Esq. 

Officiating Register Nizamut 1\dawlut, Allahabad. 

Sir, 
!nAvE the· honour to acknowledge the receipt of your circular, No. 783, 

dated the 21st ultimo, and its enclosures, from the Secretary to the Indian Law 
Commissioners, dated the 20th June last. 

The Government deeming' the practice of subordinate judicial officers anJ 
others acquiring landed property ~r.cretly, and holdin~t it under fictitious names, as 
inconvenient,. the object of your communication· is to elicit some measure that 
shall prevent its occurrence in future. 

I ueg to annex replies to the queries proposed as follows:-
Heply to query first :-Of the practice alluded to I have no personal know. 

ledge, but it is currently represented JO be very commou in this city, and property 
to a COI1siderable extent is said to be held under feigned names. 

Reply to query second :-The date of its origin, allowing the practice to pre
vail, cannot be easily fixed; but of the motives which induced it, the principal, it is 
pro!Jable, were, to conceal, under former tyranical rulers, wealth from the rapacity 
of power, to defraud creditors of their dues, to defeat the enll~ of justice and la.w, 
l>y secreting the means which might satisfy them, and more usually to lnll suspi
cion of iniquitous accumulations, with the view longer to pursue diohonesty ami 
wrruption under the apparcut garu of poverty or distress . 

. 185. 3 E Reply 
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l:qdy to qt:cry third :-\'o po':iblc ;HII<lnt..c:,c tl~:1t c:.r1 be· i111 1:~i1H d. 
itcply to 'jliCI'I' fLJ\at!J ;-l ti.ink tht• 1\\ll:t l'Lit.lin :lntllt\1-t IIICUI\IL'Ilicllt [>lll1i

,i,111 uf h11 fur p:tttin;-: a ,t,>p to tiJ,; Cllottlll\, notdd J,,, :til .\ct of lite J.c;·.i·Liltil<", 
n::1h.i11,C: allprnp,·lt_l' llltich ol1all L>l· prOICI\ in a l'Oillt ofjtldicatmt· to lt.JIC !J,,Ii 
obtained :1nJ 11,\,! undn a Jictitious ILtlnc, after a j>l'L'ocrtlll'd date, to l>c \i;d,\c tu 
fL<IfLitUI'('; and ;J)[ property ll0\1' hcJLi under a Jc·i~lll d ll:tlnc :ti:o li<tJ,\c to t\1<~ 
•.u:1c J•CIJa!t.l·. if ll<Jt rc;-:i•ll'rnl, 11itl1ill :-ix lliC•ntLs aft• r tilL' ['r<Jillltl~atioll of tl:•· 
.\ct. i11 a IJook tu L,c Lq•t for thc~t Lilli in the ,,•Lee ol tilL' .i :d;c ur c,•lktt"r. 

1 IUI'l', ~\C. 
(>i,;:!cd) 1'. '}j·, nc!t, 

OJlici.1tin~ 

(Xu. ~GS.) 

rrorn c. (;u!JJins, EHJ- JrJint :.\bc:i,trJtc, Tiohtucl:, 
Itc::;·i,tcr, Allahab.,d. 

to 1 I. Jl. Ilarriw.::/u;l, E''l· 

!Sir, 
h ans11cr to \OUr circubr letter, ::\a. ;S3, tbtcd tlte :!l't ultiiJIO, :-.nd its Ci!clo

'urc, I ha\·c the-lwnour to inform you t\1at the practice of pcr,ons l1uldiw~ l.tnd 
property under tictitious tl<UllCS docs not oLtain in tl1is di,trict, !Jmkd propLrty 
being of little value. 

Oilicc, Hohtuck D", Dcillce Territory, 
q Augu,t JS:)i· 

(:\o. 1CG.) 

I l1:tH', 
(signed) 

~c. 
C. Gu!Jf,inc, 

Joint i.Iagi,tratc. 

l'rom J. La:;,rcncc, Esq. Officiating :.\Ta~istratc, Southern J)il'i,ion of Dc)dcc, 
Goorgaon, to 11. JJ. IlarrinJ!,fun, E><J. ltcgi,tcr, •\llailaLad. 

Sir, 
I II AVE tl1c honour to acknowledge the receipt of your letter ufthe :.!Ht ultilllo, 

"ith its enclooure, and bf'g to oubn1it my replies to tile (1ucries of tbe Olficiating 
Secretary to the Law Commiosioners. 

1. Is tl1c practice of Lolding bmkd 
property under fictitious names com
mon in t!JC provinces under the jurisdic
tion of your court? 

2. If so, when did that practice origi
nate, and "hat were the circumstances 
that induced it? 

3- Arc there any advantages in tllC 
con:inuancc of that practice, and if there 
J,c '' IJ<tt are tho;c advantancs? ' ~ 

4· In caoc of it bcin!! determined to 
prcv•,nt the continuance rJf that practice, 
11l1at provi:,ions <Jf law \\OUi<lmno,t surely 
a11Ll conl'cniclltly, an•l with least risk of 
iltjuclicc \(J in<lividuals, dkct that ol>jcct; 

A. It is not tile practice to hold lam!:; 
under fictitious names in tl1is dio,trict. 
Indeed I do not recollect ever l1c:trin,:; 
of a ca'e of til is kind in the Uclilic 
territory. 

I have already stated that it 1.; not 
tlJC practice in this zilbh. 

I am not a11nre of any fair advantages 
wl1ich :u·isc from tbis practice. It can 
only, I conceive, Lc done to C\'a<le, if 
necessary, either tLe demands of cre
ditors or the bll's of the land. 

Forfeiture ll'ould most surely effect 
this o\,jcct; and though such a rule mi.~ht 
in particular cases press banlly on an 
i[l(lividual this however min·ht Lc re-

' ' ' ro mcdicd by Uo\'c!'lll!lcnt rcmittin'' the . n 
penalty, should it IJc comiclcrcd expe-

dient in any GtcC. .\ny puni,hmcnt s!Jort uf forfeiture ,;·oul<l, l <Jl!l 
iJtclincd to t!Jink, i>c incfi(Ttu<tl. 

I have, &c. 
(,i:;ncd) .f. La;,·rcnu:, 

:,T:.,~i,t~o,ic s Oiiicc, SuutiJtliJ Divi,irJII, Dd!lcc, 
c;(J()J"'':.HJJl , ..-) Au'.!·u·,t 1 KJ''-1 • 

0 ) ' C,! 
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(No. tg6.) 

From H. S. Boulderson, Esq. Commissioner, First Division, Meerut, to II. B. 
Harrington, Esq. Register of the Nizamut Adawlut, N. W. P; Allahabad. 

Sir, 
I HAVE the honour to acknowledge the receipt of your letter, No. 783, dated 

21st ul~imo, with copy ofa letter from the In.dian Law C?mmissi?n, on the subject 
of ls~ufurzee. holders of lands, and to submit the followmg replies to the queries 
therem contamed. · 

2. The practice of holding landed property under fictitious names· cannot be 
said to be common in these districts. Instances might be doubtless found, but 
th~- practice has very ~reatly abated. The abatement I attribute to the publicity 
With respect to transfers· of property given· by the collectors office register, and 
the prevention by collectors of the possession of unregistered persons whenever 
any contest arose. The consequence was, that the real proprietor found himself 
obliged to resort to a civil action, to oust the hmifurzee whose name he had 
ca~sed to be rrgistered. A late view of the law, quite opposed to the above, 
which had prevailed so many years, will afford full opportunities for the revival of 
the practice of holding land under fictitious names, should it become an object to 
do so, by preventing the knowledge of the transaction coming to light, inasmuch 
a~ registry of the transfer will not be a matter of necessity; and by preventing the 
collector from exercising the useful check he formerly did. · . 

3· l cannot state_ the ori:rin of the practice. I presume that lands bought by 
fathers, in the name of their children, and such like palpable transactions, the 
intention of which is evidently to save litigation after the real buyer's death, are 
not included under the odium of fictitious name holdings. . . 

4· There are no advantages in the continuance of the practice, which can be 
necessary only for the purposes of fraud committed or intended. 

5. I do not think that any provisions of law could be- more effectual for the 
prevention of the practice than those already existing, if the prohibition to act 

• upon those Jaws, as understood and construed by all the Boards ofCommissioners 
and Revenue previous to the present Sudder Board, be withdrawn. I know not a 
more effectual proof of the efficiency of those laws than will be found in the fact, 
that in the n·estern· provinces, where the collectors' registry of mutations has been 
kept up (though from the stress of bu~iness and want of of!lcers not so well as it 
should have been) according to the views of the law prescribed by former autho
rities, the practice is very insignificant; and that in the lower provinces, where the 
registry has not been made, or made only under such construction of law as that 
now prescribed here, which does. away with its necessity and its use, the practice 
prevails considerably. . . . 

· 6. In addition to the above, if it were enacted that a real proprietor, when he 
had sued an Jsmifurzee in the civil court, and his right being shown, should have 
to pay all the costs of suit; and that a judicial officer, or any class of persons 
whom it mi<rht be deemed right to prohibit from the acquisition of landed pro
perty, cuull' not recover at all ;-every desirable check would, ,I think, ·be put 
~ pon _the practice. 

I have, &c. . 
(signed) 11. S. Boulders011, Commissioner. 

Commissioner's Office; First Division, 

From 

· ·18 August 1837. 

(No. 112.) 
G. W. Bacon, Esq. Judge, Zillah Saharunp?or, to the Register to 

Sudder Dewanny Adawlut, N. W. Provmces, Allahabad. 
' 

the 

Sir, . 
I HAV:r. the honour to acknowledge the receipt of your letter, No. 783, under 

date the 21st ultimo, with its enclosure. 
"With reterence to the several points contained in the Secretary to the Indian 

Law Commissioner's letter, I beg to state, that holding landed property . und~r 
fictitious names as far as I can learn, does not appear to be common m tim 
district. I kno~ not what advantages ~re derivable by the continuance of ~he 
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practice to onybody but those who nrc i~n:c?iatcly conc~rncd; such persons, _I 
believe, purchase nnd hold lands .under hcttttons names, m order to secure tllttr 
estates from attachment nnd sale, m the e\ent of any Jecrec of court or olhtr 
lecral demand beinrr maJc against them. 

0
1 apprehend c;.Jsiderable diffie~lty '~ill be experienced in framing ~ law to 

carry into effect the proposal c?ntnmed ~n the lust paragraph of tho lndtan Ln.w 
Commissioner's letter. lmmedtute forfctture of the property to Government, m 
the event of discovery upon full le~al proof, might possihly prevent the extctJ>ion 
of the practice in those ubtricts "here it may be prevalent. 

Zillah Saharunpoor, Judge's Office, 
29 August 183;. 

(No. 121.) 

I have, &c. 

(signed) G. W. Bacon, Judge. 

From R. C. Glgn~ Esq. Judge, Zillah Meerut, to II. B. Harrington, Esq. Reghter 
Sudder Dewnnny Adawlut, N. W. Provinces, Allahablld. 

Sir, 
I nA vF. the honour to acknowledge the receipt of your circular letter, No. 7 83, 

dated 21st ultimo, with enclosure. 
With reference to the several points on which the Indian Law Commissioners 

require my opinion, I beg to submit them as follows:-

tst. Is the practice of holding landed The practice was first introduced 
property under fictitious names common under the Dritish Government Ly Euro
in the provinces under the jurisdiction peans and native public officers ; the 
of your court 1 former precluded from holding lands in 

2d. If so, when did that practice ori
ginate, and w bat were the circumstances 
that induced it? 

3d. Are there any advantages in the 
continuance of that practice, and if there 
be, what are those advantages? 

4th. In cases of it being determined 
to prevent the continuance of that prac
tice, what provisions of law would most 
surely and conveniently, and with least 
risk of injustice to individuals, effect that 
object 1 

their own names, and the latter, when 
not so precluded, considerin~ it inexpe
dient to appear as land proprietors in the 
districts in which they lield official situa
tions. Europeans will have no further 
occasion for employing feigned names, 
ami since the disclosures and restitutions 
made by the Special Commissioners, se
cret purchasing by native public officers 
has fallen into disuse, and is very rarely 
had recourse to by individuals of other 
cla~ses, as lsmifurzee conveyances ot' 
lands, houses, and other real interests, 
have never been recognised in the civil 
court of this district, such property heing 
always considered to belong to the per-

sons in whose names it appears registered. With reference to this district, 
I see no necessity for interference Ly legislative enactment. 

I have, &c. 
Zillah Meerut, Judge's Oflh:e, 

26 August 183;. · 
(signed) R. C. Glyn, Judge. 

(No. 34·) 

From J, Neave, Esq. Judge, Zillah Allyghur, to H. B. Harrington, Esq. Hcgistcr 
of the Sudder Dewanny Adawlut, N. W. Provinces, Allahabad. 

Sir, 
I HAVE the honour to submit the following reply to your letter, No. 783, under 

date the 21st of July last. ' 
. :rhe practice of holding lands under fictitious names, though not common, does 
extst in this district, and has originated in my opinion since we have had the 
country. lts object, I fear, in the majority of cases, is to conceal purchases made 

hv 
• 
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Ly servants of the Government, and where this is not the case, it ha~ been hac! 
resort to for the provbion of ~ome relative wh08C name is used to prevent dispute 
or quarrel herealter. To check the first, the annulment of the sale so ell'ected 
and fine to the extent of the purchase money, would perhaps tend to remedy th~ 
evil : the sellers gmerally being the parties cajoled, any interference with them I 
do not think necessary. ' 

I have, &c. 

Zillah Allyghur, 29 September 18~7· (~igned) J. Neave, Judge. 

(No. 145.) 
From Lieutenant-colonel Young, Superintendent Debra Dhoon, to II. B. Har
rington, Esq. Register to the Sudder Dewanny and Nizamut Adawlut, Allahabad. 

Sir, 
I II AVE the honour to acknowledge the receipt of your letters, Nos. 29 and 1056, 

under dates the 30th June and 4th Septc::mber 1837, and in reply to inform you, 
after particular inquiry on the subject, that holding land under fictitious names is 
not common in the provinces, and in the jurisdiction of this court, nor can I 
ascertain an instance of its existence. 

(signed) 
Dchra Dhoon, Political Agent's Office, 

15 September 1837. 

(No. 206.) 

I have, &c. 

- Young, Lieutenant-colonel, 
P. Agent .. 

From W. J, Conolly, Esq. Magistrate, Seharunpoor, to II. B. Harrington, Esq. 
Register of the Nizamut Adawlut for the N. W. Provinces, Allahabad. 

Sir, 
IN reply to your circularletter, No. 783, of the 21St July last, I beg to state for 

· the information of the Court, that the practice of holding lands under fictitious 
names does not, as far as I know, prevail in this district. 

Magistrate's Office, Zillah Seharunpoor, 
23 August 1837• 

(No. g8.) 

I have, &c. 
(signed) W. J. Conolly, 

Magistrate. 

From William Crawford, Esq. Magistrate, .Moozuffernuggur, to H. B. Harring
ton, Esq. Register to the Sudder Dewanny Adawlut, ·N. W. P. Allahabad. 

Sir, 
IN reply to your circular letter, No. 783, of the 21st July last, giving cover to 

a copy of a letter, No. 29, dated 30th June precedinl.!, from the Officiating Secre· 
tary to the Indian Law Commission to your address, I have the honour to submit 
the following unavoidably brief replies to the questions proposed in paragraph 2 
of the latter communication: 

· 1. The district of which I am now in charge is of small extent in its area, and 
yields an annual revenue io Government of about Rs. 5,75,000 only; the villages 
are for the most part in the possession of resident proprietors, and I am therefore 
of opinion that the practice of holding landed property under fictitious names is 
by no llleans comm?n ;_ ~o cases .of this n~ture, affecting either ~ub_o;dinate jud!cial 
officers or private JUdJcials, havmg been brought to my notice smce I received 
charge of the district, about six months ago. 

(B.) No. VI. 
Re>ptcting Lauds 
held under 
l'ictiliuus !\:un•l'S. 

2. As the practice above mentioned does not appear to prefail here, I am of 
course precluded from furnishing any answer to the question. 

585. 3 E 3 3· I have 
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3· I have never yet been in any situatio~ in whi~h I hav~ had occasion to ma.kc 
official inquiry regarding the extent of tlus practtce and 1ts results, as IJcncfictal 
or the contrary; and, . . . . 

4· Having no data u:hatever on wluc_h t~ f~rm an opmton on t.he Important 
subject under consideratton, I feel mysclt qutte mcompctent to sul.Juut any suggcs-. . . . 
ttons respectmg 1 t. 

I have, &c. 
1\Ioozuffernuggur. l\Ia~istracy, 

14 September 1837 • 
(signed) William Cra'Uforcl, 

Magistrate. 

(~o. 104.) 
• 

From G. F. Franco, Esq. Magistrate, Zillah Meerut, to II. B. Harrington, fuq. 
Register Nizam_ut Ada1dut, Allahabad. . 

Sir, 
IN reply to your circular letter, No. 783, of the 21st ultimo, and it~ enclosure 

from the Secretary to the Indian Law Commissioners, 
1. I have tbe honour to state that the practice of persons holding landed pro

perty under fictitious names is by no means ~eneral m this part of the country, 
and the only circumstance I am aware of, whtch would induce a person to have 
recourse to such a measure, would be to evade any penalty to which he would oc 
liaule for holding it himself. · - . 

2. It is not unusual for a person to register lands possessed by him in the names 
of his sons, wife, or concubines, in order that in the event of his death, they may 
succeed to the possession without dispute; but when this is the case, it is done 
openly and without concealment, and I imagine there is no advantage in a fictitious 
registry, unless, as I said before, in certain cases, to evade a penalty to which a 
real possessor may be liable. 

3· Should it be determined to prevent the continuance of the practice alluded 
to wherever it may exist, I should conceive that no means would be more effec
tual to suppress it than to declare that all lands which may in future be recorded 
under a fictitious name should be rendered liable to forfeiture. 

Zillah Meerut, Ma:ristrate's Office, 
19 August 1837. 

(No. 63.) 

I have, &c. . ' 
(signed) G. F. Franco, 

Mngistl'atc. 

From G. H.llf. Ale.rander, Esq. Officiating Magistrate, lloolundsbuhar, to II. B. 
Harrington, Esq. Register of the Sudder Nizamut Ac.lawlut, Allahabad. 

Sir, 
IN reply to your letter of the 21st July, No. 783, ancl with reference to the 

copy of the letter from the Secretary to the Indian Law Commission of the 30th 
June, No. 2g,'which ·accompanied tt, I have the honour to state that, 

2. I am not aware of the existence of any legislative enactment prohibiting 
fubordinate judicial officers from holding lands in their own names, and therefore 
I do not think that the practice at all ol.Jtains of their holdin~ them under fictitious 
titles, as there can be no necessity for their having recourse to fraud for the 
attainment of that which is not prohibited. 
· 3· I uclieve it, on the contrary, to be a common practice fot' persons in subor· 
dinate judicial stations to purchase lands openly at public sales, or to have the 
estates of others, on private arrangement between the parties, transferred to them 
and registered in their real names in the collector's records. . 

4· This pra.ctice, though I believe it to be general, is not, in my opinion, one 
that ought QDIVersally to ue prevented, without proper rer.trictions, as it is but 
natural to. conclude that p7rsons so totally uninfluenced by any honourable or 
!llora~ feelm:r, or actuated many degree by a proper sense of duty, as the native 
JUdtctal officers are, whether thanadars or the shcristadars and nazars of a fouj
~laree. court, would, if pos.scsscd of lanued property within the district ot· tha~nah 
m wluch they stood appomtcd, on the occurrence of a crime, anu more parttcu· 

larl,v 
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I I · · · h · · d (D.) No; VI. • ar y a serwus cmpe, m t e1r vJllages, en cavour to screen the criminals, and Re•pectin~; LandB 
obstruct as much as possible the ends of justice, rather than, by aidinrr in the ap- held under 
prehension and conviction of the offenders, subject themselves to sutfer inconve- Fictitious Names. 

nience, and perhaps detriment to their property, by the loss of able-bodied and 
hard-working tenants, however much the latter might have rendered themselves 
deserving of punishment. 

Dolundshuhur, Magistrate's Office, 
13 September 1837. 

(No. 14.) 

I have, &c. 

(signed) G. H. M. Alexander, 
Officiating Magistrate. 

From T. P. Woodcock, Esq. Magistrate, Zillah Allyghur, to H. B. Harrington, Esq. 
• Register to the Nizamut Adawlut, Allahabad. 

Sir, 
I HAVE the honour to acknowledge the recs:ipt of your circular, No. 783, dated 

21st July. last, relative to the practice which obtains in the country of persons 
holding landed property under fictitious names, and in reply to the queries con

. tained in the letter from the Secretary to the Law Commission, to your address, to 
report, 

1. That the practice referred ~o obtains to a very trifling extent in this 
district. 

·2. That the few cases which do occur in this district have had their origin 
among the omlah of the courts, who desired to conceal the circumstance of their 
possessing landed property. · · 

3· I am ignorant of any advantages which the continuance of this practice can 
afford to either Government or the people, in similar cases to those which occur in 
the district. · · 

4· In event of the Government determining that the practice shall notcontinue, 
and supposing of course. that Government feel secure in the grounds which would 
render the proposed enactment just, the immediate attachment of landed property 
so held would be the securest method 'of abolishing the practice. 

I have, &c. 

Zillah Allyghur, Magistrate's Office, 
g November 1837. · 

(signed) T. P. Woodcock, 
Magistrate. 

(No. 37·) 

From T. J. Turner, Esq. Officiating Commissioner, Third Division, Barelly, to 
If. B. Harrington, Esq. Register of the Courts of Sudder Dewanny and· 
Nizamut Adawlut, N. W. P. Allahabad. 

Sir, 
I HAVE the honour to acknowledge the receipt of your letter, No. 783, of the 

21st ultimo, and to submit the subjoined reply to the several questions proposed 
by the Indian Law Commissio~;~ers. · 

2. The practice of holding landed property under the names of other persons 
than the real owners, was of frequent occurrence many years back, but is now 
almost unknown. 

3· This practice was resorted to for se\·eral reasons; first, to conceal the acqui
~ition of landed property by persons who, from their official situations, were pro
hibited from making fresh purchases; secondly, with a view of eluding the vexa
tious interference and oppression of the government native officers, revenue and 
police; thirdly, to save the property from sale in satisfaction of private debts. 

· 4· Improved administration and a general diffusion of the knowledge of the 
regulations have almost eutircly, if not altogether, removed the several causes which 

585, 3 E 4 . led 
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led to the practice in question, and as no advantage is now to be g<~ined by 
adhering to it, the practice has been discontinued. . 

5· It does not appear to me, for the rea.,;ons auo\·c shown, tlut any new le.;t>la
tive Act is requisite. 

I have, &c. 
(signed) T. J. Turner, 

Commissioner's Office, Third Division llarelly, Officiating Commissioner • 
. 18 August 1837· 

------------------~·· 

(No. 75.) 

From lV. Okeden, Esq. Officiating Judge, Zillah l\looradabarl, toll. B.llarrington, 
Esq. Hegister to the Sudder Dewanny Ada"lut, N. W. P. Allahabacl. . . . . ' ' . 

Sir, . 
IN reply to your circular, No. 783, of the 21st ultimo, and enclosure, I have the 

honour to submit, for tbe information of the court, 
1. In this district it is not customary to hold lands under fictitious names, nor 

are sales· ever made without ascertaining who is the bonafide purcha~er. . 
2. I am not aware of any advantage io allowing such 11. l'ractice, and if such be 

the case io other districts, I am of opinion the sooner it be declared illegal the 
better. If an Act was passed prohibiting such a practice, and declaring all land~ 
so obtained after due proclamation of the law to be liable to forfeiture, the custom 
"auld cease, and no individual suffer injustice. · · · · 1 

· (signed) W. Okede11, Officiating Judge. 
Zillah · Moradabad, Civil Judge's Office, 

25 August 1837. 

--~~~·~'----~-----------' '· . ' 
' 

(No. 8.) 

From T. H. S!Jmpson, Esq. Joint Magistrate, North Division, Mooradabad, to 
H. B. Harri11gton, Esq. Register Sadder Dewanny Adawlut, N. W. P. Alla-
habad. · · ' 

Sir, 
I HAVE the honour to submit the following reply to your letter, particulars noted 

in the margin. •· · '. · · · 
1. The practice of holding lands under fictitious names is one of common 

occurrence in this zillah. · 
2. As to the ori:rin of such practice, and the circumstances which induced it, 

I am unable'to express a decided opinion; I conceive, however, that the following 
circumstances have, in a J!reat measure, led to the continuance, if not to the intro
duction of the practice: First, the orders issued by the Go\unment, by which 
Eurcpeans are prohiuited from holding lands; also those by "hich the officers of 
Government are precluded from purchasing lands at public sales •. Secondly, A 
"ant of confidence on the part of the natives of India in the llritish Government, 
when first they became subject to it; and, owing to their imperfect knowled:re of 
the particulars contained in the enactments which then appeared, being unwilling 
to engage for their lands directly with the Government, probably under the op· 
prehension of their respectability being injured, either owing to the rules laid down 
as regards the collection of the revenue, or. on account of the liabilities attaching 
to the proprietors of lands, in instances in which they might fail to produce or 
apprehend criminal offt:nders. Thirdly, The practice tbat formerly existed in 
n1any parts of this country, of requirin!! security from proprietors for the due pay· 
ment of the revenue for "hich they had agreed ; in "hich cases, the said pro-

·. prietors 

· • Circular letter from the Register SU<lder Adawlut, N. W. Pro,·inccs, d.1ted 21st July 1837, 
No. 783, with copy of letter from the Srcretary to the Indian Law Commission, relative to the 
practice wh!ch obtains in. this country of persnns holdilog lauded property under fictitious names, 
and requestt~g to be furnished with a report on magistrate' a opinion on stvcrol que:;tions connected 
wtth the subJect. · 
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· ld 11 r • • . (B.) No. VI. pnetors won genera y preaer puttmg m some relation or servant, as the nominal Respecting Lands 
engHger with the Govt>rnment, and tender in tht>ir own names the amount of secu- Iu;Id. ~ncler 
rity demanded. Fourthly, The dread of quarrels and disputes arisin<> amonrrst Factauous Names. 
their future heirs, and the great probability of lawsuits being the co~sequen~e. 
The cases of persons prohibited by the Regulations from holding lands, and who do 
so under fictitious names, is obviously an evasion of the law, to which, to answer 
their own purposes, they have resort. • 

3· I am of opinion that no advantages are likely to be obtained by a continuance 
of the present practice, beyond those that would appear to result to the parties 
concerned. 

4· Instructions issued to the several collectors of land revenue, callin" their 
attention to this practice, and strictly forbidding them to admit on their ~ecords 
the names of any individual~ who may be ascertained not to be the real prnprie
tors, might possibly tend to check such practice .in future; and an enactment 
declaring that whenever a person holding lands under a fictitious name, nMv sue 
the real proprietor, no evidence of the nature of the transfer will be admittej, but 
that ~uch arrangement will be considered as having been duly entered into, might 
likewise help to attain the object required. . . 

I beg to add, that your circular letter above referred to was by some neglect 
mislaid, otherwise so long a time would not have transpired previous to your · 
r~ceiviog a reply to it. 

N. Division, 1\fooradabad Magistracy, 
. BUnour, 23 September 1837. 

i have, &c. 
(signed) T. H. Sympson, 

Joint Magistratr. 

~~2~ • 

From Geo. Bl~nt, E~q. Offidating Magistrate, Mooradabad, to H. B. Harrington, 
. Esq., Register to the S. D. and N. A., N. W. P. Allahabad. 

. Sir, . . . . 
IN. reply to your circular letter, No. 783, qfthe 21st of July, anrl its enclosures, 

T have the honour to submit, for the information ot' the court, that from the inqui
ries I have made, .it does not appear that the practice of holding landed property 
under fictitious names obtains in this district, and that no sales are made of landed 
property without the name of the purchasers. being fully ascertained. , 

2 •. The advanta!);es of such a practice, s~onld it exist in any district, I am not 
aware of, and consider it desirable that it should be prohibited. 

3·· If an Act was passed declaring that all lands so held after a certain pate 
would lie liable to confiscation, unless registered in the real name of the purchaser, 
it would I think prevent a continuance of the practice, and preclude the possi
bility of injustice to individuals •. 

Mooradabad, ~fagistrate's Office, 
25 September t8Ji· 

.. (No. 44·) . 

I have, &c. 
(signed) Geo. Blunt, 

Officiating Magistrate. 

From J. Craigie, Esq. Officiating Collector, Zillah Suheswan, Badaoon, to 
H. B. Harrington, Esq. Register to the Sudder Nizamut Adawlut, N. W. P. 
Allahabad: 

Sir, 
I HAVE the honour to acknowledge your letter of 26th ultimo, with copy of 

circular, No. 783, from tbc Officiating Secretary of the Indian Law Commission, 
and to furnish the information required. 

2. In reply to query 1st, I have the honour to state that the practice of holding 
land under fictitious names is happily unknown in this district; consequently, 

3· A reply to query 2 is obviated. 
4· As re"ards the 3d question, the custom alluded to is replete, in my opinion, 

with disadv~ntage, and devoid of a single counterbalancing benefit; holding out 
· 585. 3 F encouragement 
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Cncoura.,ement for chicane und facilitatin·• the evasion of rcpratcd enactments, 
r:""' , ~. , 

more especially as relates to land held I.Jy nati\"C otlicers, of Govern~nrnt. . 
5. Should (as suggested in query 4) 1t I.Je resolved to prevent llac ~ontanuance 

of such practice, the niost effective check would I.Je, I thmk, ~l~e P'l''-'ln;; ·~n Act, 
that iflands l,cnccforth be transferred either by sale, deed of ~11 t, decree ot court, 
or by any other form or mode, and entered in the collector's lJOoks, and ~c th_crc
after proved to have been made over t.o any person or pcrson3 a'su?lm~ hloc 
names, or that the real names of partacs I.Jc entered, but those p:~rucs I.J<: not 
hoJUi fide the proprietors, such land shall I.Jc furfeitell to govcrnmet~t. I w?uld 
take the liberty of suggesting that mort:.;age seen~s also to afford a llelJ for t~·au-. 
dulent practices, and a similar enactment .regardmg all such cn;;a?:mcnt:~ ma;;ht 
he pa~sed ; and it be ordered that at the time of transfer the pronsaons of such . 
Act be notitied to the parties put in possession in the presence oi the omc(;r bciure 
whom the deed be executed. 

Zillah Suhcswan, Magii•tracy lladaoon, 
:1 November 1837· 

I have, &c. 
(signed) J. Crai!Jic, 

Officiating Collector. 

From C. Fagan, Esq. Acting Joint l\lagistrate, Kashepoor, to II. B. llarrirrglon, 
Esq. Officiating Register of the Sudder Nizamut .Adawlut, Allahabad. 

ffi~ . . 
I HAVE the honour to acknowledge the receipt of your circular letter of the 21~t 

of July, and of the 4th of September, and regret that an attack of illness h:li 
prevented my making an earlier reply to it. · In consequence· of the transfer of 
the revenue duties of the purgunnahs of Kashepoor into the collcctorate of 
Bijnore, it is out of my power to refer to the record3 of the office, but during the 
period that I had char~e, no instance came under my notice of landed property 
having been held under fictitious names; nor. am I aware of the. existence of 
any advantages for the continuance of a practice so irregular, and apparently 
calculated for none but fraudulent purposes. The penalty of the forfeiture oi the 
and held under a fictitious name, appears to be the most . efficient mcthoJ of 
eradicating so objectionable a practice. 

I have, &c. 

Kashepoor, Joint Magistrate's Ollice, 
16 October 1837. . 

(signed) C. N. Fagan, 
Acting Joint Alngiotratc. 

• 

(No. 17.) 

From TV. II. Benson, Esq. Magistrate, llarclly, to H. B. Harrington,· Esq. 
Register to the Court of Nizamut Adawlut, N. W. P. 'Allahabad.· 

Sir, 
'VITH reference to your circular letter umlerdate 21st July last, forwarding copy 

of a communication from the Law Commissioners, dated 30th June, on the sutJ· 
jtct of holding lands in fictitiou~ names, I ha vc the honour to reply as follows to 
the questions therein propounded. · 

2. 1st. T!.e practice of holding land in fictitious names does not, I be1ievc, 
obtain in the district of Barclly, !Jut that of holding l.•mls in the names of children 
or dependants, though not uncommon, docs not prevail to any considerable extent. 

2d. Several circunH;tance~ appear to have led to the practice; the chief appe<II"S 
to be the desire to escape personal restraint and rcsponsiuility tiJr Governlllcnt 
balances; and in such cases near rt:lations, especially the children of the real 
owner, to whom the property will eventually descend, arc the persons in whose 
names the estates are rc"istered: these arc generally under a"C or when adult, 
are sometimes resident i~ other districts, or in foreign lt:rriturv·~ ;vhcre no process 
can Le served. The provcri.Jial bad faith of the people is alr~10st the only check 
to the extension of the practice of holdinrr in the names of dependants, !Jut is a 
mos.t effectual. one. The tem.ptation of s;fcty from compulsoa·y process, I.Jy atJan· 
domng a mcnaal, or a man of straw, to the consequences of default, would be too 

grc:1t, 
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, great, were not m~tances e1ore t e eyes o prmctpa s o treac _ery on the part of Resp•rting Lauds 
dependants, c~pccmlly after the death of the1r masters had depnved the widow or held under 
children of the means of checking the assumption of proprietorship by the exhibi- Fictitious Names. 
tion of proof of right. The practice can hardly be said to have originated under 
our rule; the earliest regulations make provisions against leasing in fictitious names 
on account of the injury likely to be sustained by the public revenue from it: 
The temptations to it must have been greater under governments guided by no 
\Vritten rules in the collection of their revenue; and the additional precaution of 
concealing the name of the principal must have been more rigidly attended to 
than now, when, unless he bas become security, he cannot be molested on account 
of a balance. 

3· The advanta~es are but slight to a' punctual payer of the government revenue. 
·It may occasionally happen that a tehsildar, influenced by ill-feeling towards an 
individual, may give unnecessary annoyance; but a judicious control on the part of 
the collector will always be a st,~fficient· security against any arbitrary proceedings 
of this kind. On the other hand, the disadvantages militating against the punctual 
realization of the' public revenue, where the practice may prevail to any great 
extent, are obvious; and where the principals may be officers, holding a public 
situation, and the fact of ownership' may be concealed, the course of public justice 
may be obstructed from quarters which it might be difficult to ascertain in order to 

.remedy the mischief.· . · · · · 
4·. Where the principal· may be an officer of Government, and the purchase or 

registry may be made in a fictitious name, the principals concerned being 
designedly, or in effect, concealed, the forfeiture of the property would appear to 
be only a just punishment for a concealment, which would most probably be based 
on evil motives ; but such a severe punishment does not appear to be called for in 
other cases, and a fine, leviable from the principal, under the rules applicable to 
arrears of revenue, would seem to Le most proper. In all cases the. difficuhy of 
establishing the truth of the conclu~ion will be the great stumbling block. The 
matter should be determinable only. in a ·civil court. Information should be, in 
the first instance, , tendered to . the revenue' authorities, and on a report to the 
lloard, and on the, 'receipt of their sanction, the collector should' be promovent in 

' the suit on the part of Government. ·. · . 
5· As instances may exist where a purchaser of property may, from a desire to 

settle it on a particular person, in order to exclude others who might otherwise 
claim to succeed to such uninherited and acquired property, an exception might 
be made in· their, favour, it' being provided that, in all such cases: the principal 
shall declare his intention, and shall register himself_as security to be looked to 
primarily for the revenue during his lifetime, in the same manner as securities who 
rna y tenant or underfarm land_s ~~_!he na10es of others are liable primarily for the 
rent of those lands. · 

I have, &c. 
(signed) W. H. Benson, 

Magistrate. 
. Dar ell y, 1\f agistra te' ~ ptnce, . ; ·, 
· · • · 7 October 1837. . ',: ·· · 

I " ' " ... 

(No. u.) 
' 

From F. P. Buller, Esq. Officiating Magistrate, Shajehanpoor, to II. B. Harring-
. ton, Esq.'Hegister Nizamut Adawlut, N. W. P. Allahabad. 

. Sir, , 
• IN reply to your circular letter, No. 783, dated 21st July last, enclosing copy 
of a letter from the Secretary Indian Law Commission, I have the honour to reply, 

. that if by the term "fictitious names" are mean~ those of pers.ons who h~ve n_o 
existence at all, 1 am not aware that the practice alluded to ts common ID this 
district. 

Shajehanpoor 1\fagislracy, 
18 September 1837· 

3 F :2 

I have, &c. 
(signed) F. P. Buller, 

Officiatin" Ma<>istrate. . b 0 • 
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(No. 383.) 
I • 

From R. N. C. Hamilton, Esq. Officiating Conuui~sioncr, Second 
Di,·ision, to H. B. Harri11glon, Esq. Secretary to the Niz.unut 
N. W. Prov. Allahai.Jad. 

or J\gra 
Aua11lut, 

Sir, 
I HAVE had the honour to rerch·c your letter, No. 783, dated 21st ultimo, con

veying the desire of the court that I slwulu furnish a report on certain points 
noticed in a communication from the Law Commis~ioners fun' arded thcrcwitb, 
and in reply beg to state as follows. 

The practice of holdin~ landed property under fictitious names is not now com· 
mon in the districts within this di\·ision, as far as inquiries cnaLJe lilt: to form Ull 

opinion. Indeed it cannot be that an estate .so held can escape detection in tl.e 
progress of the professional &un·ey and revision of settlement, unles~ u dc~rcc of 
inattemion on the part of the European officer obtains which it is not pos~iblc can 
now exist. · ·. · 

The practice oril!inated in some det:ree from the rules to rrprcss the l10ldin~ of 
lands by nati•e officers, and also to the desire of acquiring undue influcnr.e tl.rou:;h 
counexion with an office, which could not be obt11iued were parties holdin;; otlicc 
known to be proprittors of estate~ withia the circle of their duties. 

There are no ad\·antages tbat I can disco\·er, in a continuance of such fictitious 
holding. · ' · 

I should hcpe to see the prohibition to hold land~ withdrawn, for until it be 
considered that a man may be both a landholder and a servant of Go\·crnmcnt, 1 
do not think either the fiscal or judicial administration can be open to every clas~ 
of the community, and it is absurd to cx!'ecl a 1uan li\·ing on his estate with cnrn· 
fort, would sacrifice &.II this to becun1e an ollict:r uf Go\'trnment nt n distance. I 
would propose that the penalty _of Uiomis,al be incurred, should it be pru\'cd that 
any officer had "ithheld the communication of his being possessed of land. 

The superior local officers should tie cautioned not to authorize every J'l'r,on 
holding estates to till any office ha\·ing jurisdiction o\·cr the pergunnah in whidi 
such estates may be situate, but beyond this I see no necessity furinterfcrcuce. 

Amongst the many objections raised to our executive ad1uinistration j.;, that it 
dot:s not attach those residing under our iufluence to· it, and that nu nati\·c has 
any df'grt:e of interest in its boccess or failure. May not this llc attrii.Jmllblc to our 
not alluwiPg those "bo are really respectable laudo"nerll nnd large proprietors, 
any degree of po"er, or the prospect of obtaining it· for 11ny useful purpu~e, with· 
out lea\·ing their i1omes and goin~ to a strange part of the country. 1 may 
observe, there scarcely is a mal!istrate who will nul look to· the zt·mindar of a 
village, and in sumc cases bold him responsible for "hat . he is pleased to tcnu . 
"harLouring bad characters,'' notwithstanding the zemindar's inability to · prc
nnt the location, unless after a sacrifice of time and trouule, which in all proba-
bility would not gain for him any consideration. . · : • 

The time I hope is not very distant when n wealthy and independent landed 
proprietor may lJe eligible to office, .and exercise its powers within th~ circle of 
his influence, and thus whilst raised in the estimation of his community be able to 
pr(lmutc their interests, and aid in a proper degree the executive administration of 
the couutry. 

Comn1issioner'~ Office, 
Second or Agra Divi~ion, 

;4 August.t837: 

(No. 157.) 

I have, &c. 
· (signed) R. N. C. Hamilton, 

Officiating Commissioner. 

From J. S. Boldcro, Esq. Civil Judge, Agra, to II. B. Harrington, Esq ltcgistcr 
to the Sudder Dewanny Adawlut, N. W. Provinces, Allahabad 

Sir, 
I HAVE the honour to acknowled~e the receipt of vour letter of the 21st July, 

with a copy of a letter from the Secretary to the Law Commission, under date 
June 30, containing four queries regarding lands held under tictitiuus names. To 

enable 
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enable me to reply fully to those queries, I sent copies of them to each of the 
moo1isiffs in my district, that I ~ight avail myself of any information they might 
possess; and also Lecausc [ con;ldered they would be able .to explain the fcelin"'s 
which induce respectable natives to hold land under fictitious names. Waiti~" 
their answers has caused t_his deL1y in replying to your letter under acknow~ 
ledgment. : 

In reply to t~~ first question, na.mel>:, " Is the p~actice of holding landed pro
perty under fictitious names commlln. m the provmce~ under the jurisciictio11 of 
your court T' the replies oi. all the moon3ilfs are, that the p~actice is not 
common . 
. . In reply to the second question, namely, '' When did that practice ori<>inate 
and what were the circumstances that induced it?." I liud that the ori"'in ~f th~ 
custom cannot be cledrly ascertained.' That i( existed under the nativ~ O:overn
mcnts, but has become more. prevalent silJCe the British rule; this is to be attri-
buted to the following circumstances : · -· · · · , ' 

Under the native governments the'rien 'ancl s~ord offered th~ readiest channels 
to fortune and distinction.; ·lands were held in less estimation than they now .are; 
the landowners were more lia.ble· to. injustice and oppre;sion from the native 
au mils, and consequently. few of the, higher classe~ in yes ted their money in the 
purchase of estates.. . . . . . . . . . · . · . · 
. Since the introduction of the British rule, the· purchase- of villa<Tes has become. 

a safe ancl advantagP.ous mode of investing money, and this has ;'aturally led to 
the native officers of Government (who are not allowed to hold villa<Tes in tliei~. 
own names) purchasing them fn the uames ?~their. relations ~qd servagts. Many 
merchants and othrr re~pectable men adopt this plan to prevent their bein"' per~ 
sonally subjecteJ to the disgrace and annoyances which the native officer~ have 
it in their power someti)IICS to inflict Oil zemindars who may .incur their enmity. 
This, and the liabilitv to be summoned to the thanahs, tehsildars', ma<Tistrates' or 
collectors' courts, is .the chief cause of respectable meri holding l~nds under 
fictitious names.· . . . . . · 
. Fathers also occasionally purchase. villages in the ·name of a favoui·ite child, to 
ensure his ready successiqn to. the estate -on the .death of his parents, and also 
thus to leave him a larger portioa than he would' ha\'e been' entitled to had he 
shared equally with his brethren in his father's pat;·jri)ony. . 
, In reply to the third question; namely, ~· Whether there are any advantage> in 
the continuance of the practice; ami if there b~; · i\·hat ·are those advantages l" I 
consider that the only advantages arising from the system ·are to the acLUal pro
prietors, who, whilst they reap the profits of their estates, are exempted from the 
many petty annoyances they might be subject~'d to bj' .beiil..r,opeilly and person· 
ally liable to be summoned. to tb,e different cutcherries in their capacity of land
holders. This· to . persons extensively engaged hi tra~e is a great _and positive 
benefit. So far as Government is· concerned, there is 'tieither.profit nor loss, the 
nomin1llandholder performing all the duties of a rea] propnetor, and the land 
being always .liable to be sold for the realization' of, any_ defal~ation iu the 
revenue. • - . . . .. . • 
. In reply to th~ fourth question, nam;ly, " In case' ~! it heing determined to 

prevent the contm~ance .of_ th~t pract1c~, wha~.p~o_viSIO:J~ o_r _law would mo.>t 
surely and conve111ently, and w1th least nsk of 111JUStlce to mdlvtdual;, elfect th1t 

b. ?'' o ~ect. . . 
I bave stated above that there are three classes o~ our subjects who hold lands 

under fictitious narues. . . . . 
1st. Relations or dependants of the native officers of Governm•:at. 
2d. 1\Ierchants and other wealthy and respectable individuals. 
3d. Fathers in the name of their children. 
To put a stop to the first class ho!di~g lands un~er fict!tious nam~s, the_ surest 

mode would be to rescind all restnct1on~ to th~tr holdmg the.n In the~r ~~n 
names. Give them the same facility of acquirin~ property which oth~r mdlVI· 
duals possess; let the sales to them be open and public; and any ~ower. which 
they may now possess of conniving at, or effecting frau_dul~nt sales to the1r rel~
tions and dependants, will be destroyed. No other legtslattve enactment can, m 
my opinion, suppress the practice. . . . . 

The practice of merchants and ·other wealthy and respectable_ md1v1duals 
holdin<T lands under lictitiou> names can only be .suppressed by takmg away the 
causes "'which render them unwilling to hold them in tlleir own IU:ne3. As these 
' · ·.sSs. 3 F 3 cease~ 

(D.) No. VI. 
Respecting Lands 
helu under 
ficlitious N'ames. 



(B.) No. VI. 
Rr•pecting Ln11d1 
hrld under 
fictitious Names. 

.po · SPECIAL PEPOUTS OF THE 

cease to operate, so will the practice decrease; no provi,ions of law can put n 
stop to the custom so !on" as it is for the interest of this class of men to continue 

o r- .I • 
it. The third class arc so few in number that they urc scarcely ucscrvmg of 
consideration; if there is any c1·il in the sytitcm, as it rclutcs to them, it may Lc 
safely left to its own cure. 

'I have, &c. 

Office of Civil Judge, 
Agra, 17 October 1837. 

(signed) J. S. Boldcro, 
Civil J udgc. 

(No. 203.) . · 
From H. Sa:ctenham, Esq. Judge .of Furrucl.o.bad, to II. B 1/arrington, Eti'). 

· Register Sudder Dewanny Ada11lut, Allahabad • 

. Sir, · · · · . • · 
I HAVE the honour to acknowledge the receipt of your letter, No. 783, dated 

the 21st July last, with annexed copy of a letter from the Secretary to the Indi·u1 
Law Commission, No. 29, dated the 30th June, relative to. the practice of per
sons holding landed tnoperty under fictitious names, and to submit rcplici tu til'! 
questions therein proposed. 

Q. 1. Is the practice of holding pro· 
perty under fictitious names common in 
the provinces under the jurisdiction of 

A. It is. 

yo>ur court 1 • · 
2. If so, when did that practice ori· 

ginate, and what were the circumstances 
which induced it 1 · 

It pre\·ailed previously to the intro
duction of the Dritish Government. 
The practice ha~ obtained to J..'l"Catcr 
extent probably since the introduction 

of the British Government. ·Amongst the causes which induced the 
practice, I consider the followin~t to have operated : 

1st. The prohibition against Europeans to hold land, except under 
certain restrictions under the provisions of Regulation XIX. 1 So3. 

2d. Illegal acquisitions of landed property by ministerial Go1·ern
ment officers; to remedy which, Regulation I. 1821, and Hcgul~
tion I. 1823, &c. were enacted. 

3d. The heavy responsibility which attache's to landholders in 
matters of police; for instance, as regards proclaimed Ducoits, 
Regulation IX. 1808. · . . 

Neglectin,~t to give informatiorr of; and _harbouring bad characters, 
Regulation VI. 1810. . 

Ditto information of stolen property, Regulation I. 1 S 1 1. 
D~tto ~nformation of robbers, &c., Hegulation III. 1812. 
D1tto of murder, arson and theft, Regulation VII I. 1 814. 
Omitting tu furnish dawks, Clause 5, Sec. 10, Regulation XX. 

1817. 
Not assisting to apprehend, Clause 1 o, Sec. 21, Regulation XX. 

1817. . . 
Not reporting suspicious persons, Clause 5, Sec. 73, Regula· 

tion III. 1821. . · 
In the matters for which the above rules provide, and many other, 

fiscal as well as criminal, the local authorities, that is to say, the 
tuhseeldars and collectors, the tanedars and magistrates, hu vc occa· 
sion frequently to summon the recorded zumeendars. Men of' fortune 
or of family enter the names of their poorer relatives, friends, or 
domestics as the proprietor, to save themselves trouble, and to pre· 
serve their falsely-conceived dignity (izzul). Anticipated imposition 
of fines for neglect of duty may also have effect. 

4th. Lands given to females are held sometimes under fictitious 
names, under the prejudice of divulging the ladies' names in public. 

3·. Are there any advantages in the None. 
contmuance of that practice, and if 
there be, what arc these ad vantages? 

4· lu On 
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4· In case of it being determined to 
prevent the continuance of that prac
tice, what provision of law would most 
wrely and conveniently, and with least 
ri5k of injustice to individuals, effect 
that object 1 · 

Furruckabad, Civil J udgc's Office, 
2 September 1837. 

(No. 46.) .. 

0 
. (B.) No. VI. 

n proof m court that a sale of Respecting Lands 
landed property had been effected in a h~l~ ~nder 
fictitious name, for which p:ooll and satis- Fictitoous Names. 

factory cause cannot be shown, the sale 
to be liable to be annulled on repayment 
of t.&e principal of the put·chase-money; 
no mterest allowed. 

I have, &c. . 
tsigned) H. Swetenham. 

Judge . 

• 

From A. IV. Begbie, Esq. Civil Judge, Myopoory, to H. B. Harrinuton Esq. 
Officiating Register to the Suddcr De.wanny Adawlut, N. W. P. ~ll~hab~d. 

Sir, . , , . ,·. 
Wxnx reference,to your letter, No. 783, under date the 21st July last, and its 

enclosure, on the subject of the tPnure of landed property under fictitious names, 
I have the honour to submit the following observations:. . 

' 2. Finding myself unable to reply to the 1st and 2d ·queries of the Law Com-
missionl'rs without. reference to the revenue authorities of the district, I trans• 
mittcd a copy of the letter of the officiating secretary to the Law Commission to 
the officiating collector, with a request that he would. furnish such information 
on the subject as the records of his office and his own observation might enable 
him to communicate, and I have now the honour to submit a copy of Mr. Tyler's 
reply, under date the 2oth instant . 

. 3· From the officiating collector's. reply, it appears that the practice of holding 
lands in fictitious names was at one time prevalent in the district, but is now 
seldom or ever resorted to. , · · 

' ' . ~ ' ., 
. 4· It is further stated that the custom of holding lands in fictitious names is of 
very old elate, and that many of the talookdars and petty rajahs, from fear of the 
reigning power, generally entered their gomastah's ·names ; and that on the 
acquisition of these provinces by the British Government,. many villages were 
found to be thus held; and that the native officers of the courts of judicature have 
been also known to . purchase villages and register the names of other persons, 
with a view to prevent their own names appearing as malgoozars. 

5· The officiating collector co~siders the practice of holding lands in fictitious 
names to be decidedly objectionable, without any countervailing advantages. It· 
should, however, be taken, into consideration, whether the facility afforded by the 
exist in!! Ia ws to the real proprietors of evading the registry of their names, be not 
in one 'respect advantageous to the S~ate, by' inducing capitalists to connect them
selves with land, who would not do so ifthey were made amenable to the personal 
processes issuing from the collectors and the tuhseeldars. Perhaps by affixing a 
heavier penalty than is already provided to' fictitious registry, persons of this 
description would be altogether deterred from embarking t11eir capital in land, and 
the evil created by the new enactment would do the State more injury eventually. 
than at present arises from the practice which it was intended to repress. 

G. Individuals purchasing lands at public sales in fictitious names are liable to 
the penalties prescribed in Sections 15, 18, and 19 of Regulation XI. of 1822; 
and by Section 41, Hegulation XLIL of' 1803, other penalties are prescribed for 
wilful omissions and misrepresentations regarding the succession to estates by 
private tranofer; and the above cited enactments, coupled with the risk which the 
real proprietor necessurily incurs of being fmudulently supplanted by the nominal 
thouoh rfuistered malgoozars, are .probably ~ufficient to prevent the practice of 
fictitious ~egiotry becoming inconveniently prevalent; and it is also to be hoped 
that if' the practice originated, as stated (and I apprehend correctly) by the 
officiating collector, in distrust of the ruling power, the greater contidence reposed 
by the landholders in the justice and clemency o.f the Briti~h Government ~l'ill 
gradually indu~e them to abandon a c.ustom for 1~h1ch a, n~cess1ty no longer exists, 
and which can nevn be resorted to ~Jthout the nsk of 111Jury to themselves. 

585. · 3 F 4 7· No 
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;. No estate ought to be so highly as~Psscd .that, if falling in balance, and 
im111ediatcly ad1-ertised fur sal~, the sum b1d fur It would .not sul~? to cover ~he 
arrear. In the pruce5S of pubhc sale, the Government ha~e an £n<-me of c~r.rcwn 
unknown to the native rulers of the country; and when ~he threat of 5clllng .an 
\'State fails to induce the proprietor (whether real or.nommal) to ma.kc an ellort 
to pre~erve his property, it may be presumed th~t e1tl~er. the estate u nut ~~·or~h 
holding on its present footing, or thut the propnctor. 1s meapablc of manug~og 1!. 
In the first ~ase, the proper r<'medy would be a rcduC'll?n of the n.sse~sment; In the 
second the transfer of the property would be both eqmtable aml dcmable. 

I have, &c. 

Zillah l\1 ymensing, 
23 October 1837· 

(signed) .A. W. Brghic, Civil Judge. 

From E. F. Tgler. Esq. Officiating Collector, Zillah 1\lynpoorce, to .rl. TV. BegUe, 
· Esq. Assistant Judge, Zillah Mynpoorce • 

• Sir, . . 
IN reply to your letter of 25th August, encl?sing copy of c~n:cspondc~ce of 

Nizamut Adawlut and the Secretary to the lnd1an Law Comm1ss1on, rclat11·e to 
the practice of persons holding landed property under fictitious names, I h.11t the 
honour to inform you that the practice nbo1·e alluded to was at one time pr<:mlent 
in this district, but it is now selclom or ever ·resorted to. 

The practice is uncloubtedly .objectionable, and continually cau~cs much delay 
and inconvenience to the re1·enue ollicers in their collections, as they generally 
have to call upon a person without property, while the real· defaulter evades all 
the disagreeabilities of duress or attachment of their effects. 

The cu~tom of ho!Jing lands in fictitious names is of very old date; many of 
the former talool\dars and petty rajas, from fear of the reigning power, generally 
entered tbeir gomastahs' names; and on the Dritish arces)ion to thrse provincrs, 
many villages were found to be held in gomastahs' names, also the omlah of the 
courts of judicature ha\·e been known to purcha~e a villal!,e, and enter some other 
person's name, to avoid his own name appearing as malgouzar. 

I am not aware there is any law to force u nan to regiHer lands in his own 
name, although possessed of the same; nor would I. recommend the forfeiture of 
lands held under fictitious names; but it would be proper to make some ~trictures 
regarding this point, and to put do"·n the practice: all lawful owners should, aftc.r 
six months' notice, be made to register such lands, no11' held under fictitious names, 
in their own names, and that in default thereof a heavy fine should be imposed, , 
which the collector might. realize either by attachment of his personal eflects or 
by sale of such lands. · · ' 

I han·, &c. 
Zillah 1\lynpooree, Collector's Office, 

20 October 1807. • 
(signed) E. F. Tyler, 

· Officiating Collector. 

(No. 39·) 
From J. Datidson, Esq. Judge of Zillah Etawah, to R. B. Harrin"ton, Esq. 

Register S_udder Dewanny Adawlut, N. W. Provinces, Allahabad. 

Sir, 
I HAVE the honour to acknowledge the receipt of your circular letter, No. 783, 

'!nder date the 21st ~uly last, with a~u~xed copy of a letter, No. 24, from the 
Secretary to the lnd1an Law Comnuss10ners, dated the 30th of last June, and of· 
~our further letter, No. t,o 18, of the 4th ultimo, requesting my immediate atten· 
llou and reply to the subject of the former communication, an answer to which 
s~10u!d, I ~eg to state, have been earlier submitted but for my absence from the 
d1stnct dunng the months of September and October. 

2. So far as I have had the means of ascertaining the stated facts with rc"ard 
to th~ first .q.uestion proposrd by the Law Commissioners, the practice of holding 
land m fict1t1ous names would seem to be by no means common in this part of the 
country; I have observ~d it to exist, but in two i,inds of cases; in the one, the 

objcr.t 
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ubject is a just· one; in the· second, clearly fraudulent; the first beina wherP. a Uespecting Lands 
partnt has purchased estates in the names of his children, who are mi~ors with hF~hl. ~n<ler 
I '· 'fid · h h b h f . . ' ·•ct<twus Names t 1e uona 1 e mtent t at eac ·estate ecomes t e property o the eh1ld m whose . • 

name it is bought; the second, where individuals involved in debt, in order to 
avoid the just claims of their creditors, transfer their estates, or purchase new ones, 
in and by fictitious names. No case has come within my own experience of 
native officers of Government holding lands under fictitious names. · 
· 3.· With regard .to the' mode of pre':enting 'the continuance of the practice of 

holding lands under false names, under whatever circumstances originatin", I con
ceive that in every case whP.re the intent has been fraudulent, such as

0

those of 
estates so purchased by officers of Government, or by parties being at the time. of 
purchase or transfer, defendants in civil actions, or against whom decrees· for 
money, or other property, have issued, the estate should be liable to forfeiture; 
and in cases where the object of the purchase has not been a dishonest one, that 
the purcl1aser, though a fictitious name,· should be subject to a fine proportionate 
to the value of the property so purchased, which might at the same .time be con
sidered subject to all.the legal .liabilities. both of the purchaser (that individual 
being proved) and of the person in \vhose name the estate is fictitiously held. 

· I have, &c. . . 
Zillah Etawah, Judge's Office, · (signed) J. Davidson, Judge. 

2 November 1837· · ' • 
' . I· . 

' ) •• J ·'' ____ ...,..:. _____ __;_ __ 

~ ... 

(No; I 54-)· · 
From W. H. Tyler, Esq. Magistrate of Chuttra, to H. B. Harrington, Esq. 
· · · · · · · Register, N. W. Provinces, Allahabad, · . 

' 1 '' . • . • 

Sir, . . . . . . . .. 
. . I .irA VE the.honour, to acknowledge the receipt of your'letter of the 21st ultimo, 

this. day received, and )n· reply, .to give ·the following answers .to .the queries 
contained in the letter from the. Law Commissioners which accompanied your 
letter. 

: Q. 1. Is the practice ·of holding · : · A.The practice was very general for
landed property under· fictitious names merly, but· is not so' now;· indeed it 
common ·in the provinces • under· the ' 'may be said to be almost extinct in the 
jurisdiction of your court? ' · · ' · Mahratta district. . · · ' 

·2. If so, when did. that practice ori- The practice not being common, no 
ginate, and what were the circumstances . detailed reply is here called for. , . , 
that ind liced it? · · 

3· .Are there a~y advantages in the 
continuance of that practice, and if there 
be, what are those advantages? 

4- In case of its being determined to 
prevent the continuance of that practice, 
what provisions of law would most surely 
and conveniently, and with least risk of 
injustice to individuals, effect that ob-
ject? .. 

Zillah Chuttra, M. ·a. 
15 August 1837· 

I am ·not aw'are" ~f a'ny advantages 'to 
be derived from the continuance of the 
practice.·, 

It might be effected ·by a simple 
enactment, making the practice illegal, 
and rendering the parties ~ubjcct to a 
fine. 

• • I have, &c.• . 
(signed) W. H. Tyler, Magistrate. 

I •• 

From E. F. Tyler, Esq. Officiating Magistrate, Zillah Mymensing, to H. Harring-
. · . : · ton, Esq. Register Nizamut Adawlut, Allahabad. . . 

Sir, 
· I HAVE the honour to acknowled11e the receipt of your circular letter, t:nder 
llate· the '21St July, forwarding copy gf a Jetter from the .officiati!1g secretary to the • 
Iridian Law Commission, relative to the practice of persons holdmg landed property 
under fictitious names, and in reply, to make the following answer to the queries 
transmitted in the officiating secretary's letter. 

585. 3 G 1. There 



(ll.) Xo. H. 
ltt ~pct:ting Lantls 
hdd unJcr 
Fictitious Namts. 

SPECIAL REPORTS OF TilE 

1. There can Le Lut little dou!Jt 'that the practice of holtling lands under fic
titious names in this country was at one time pre\·alent ; !Jut .from the inquiries 
I have made, this practice in this di~trict has never Leen earned to any extent, 
and that it is now seldom or ever resorted to. 

2. The practice is undoubtedly objcctionalJle, particularly in Malr;ooznrce es
tates • it continually causes much delay nod inconvenience to the revenue officers 
in th;ir collections, as they generally have to call upon a person without property, 
while the real defaulter evades and escapes all the disagrcca!Jilities of undergoing 
duress, or an attachment of his effects. 

3· The forfeiture of all lands held under fictitious names would undou!Jtetlly 
ha\·e the desired effect, !Jut perhaps such a measure may Le considered too severe ; 
however, after a certain perwd, the lawful owner should be made to register such 
lands as are now held in fictitious names in his own, and that in default thereof, 
a hlavy fine should Le imposed, which the collector might realize either Ly at
tachment of his personal effects or by sale of such lands. 

I !Jeg to apologise for not having made an earlier reply, Lut the fact is, I have 
been frequently called upon to visit the interior of my district within the last five 
weeks, and where I am now residing. 

I have, &c. 
. . . 

(signed) E. F. T!Jler, 
Camp Gowmurreah, Zillah l\Iynpoory Magistracy, Officiating 1\Iagistratc. 

16 September 1837. 

(No. 93.) 

From S. G. Smith, Esq. Magistrate of Eta wah, to II. B. II arrington, Esq. Ucgis
.ter of the Nizamut Adawlut, N. W. Provinces, Allahabad. 

Sir, 

I UAVE the honour to acknowledge the receipt of your letter, No. 783, of "the 
21St July last, with enclosure, and in reply to .inform you that I have no reason 
for supposing that any subordinate officers under my control, or any other indivi
dual, hold landed property secretly or under feigned names in this district. 

Zillah Etawah Magistracy, 
12 September 1837· • 

(No; 314.) 

I have, &c. 

·(signed) . R. G. Smith, 
Magistrate. 

From G. F. Harvey, Esq. Collector of 'Agra, to II. B. ][arrington, Esf!. Ilcgis
ter to the Sudder Dewanny Adal\·lut, N. ,V. I>rovinccs, Allahabad . 

• '. 
Sir, 

I IIAVE the honour to acknowledge .the receipt of your letter to my predecessor, 
calling for the opinion of the magistrate of this district on the several I(Ucstions 
submitted to the Court of Sudder Dewanny Adawlut, N. W. Provinces, t..y the 
Indian Law Commission "relating to the practice which obtains in this country 
of persons holding landed property under fictitious names," and in reply to state as 
follows:-

Q. 1st. Is the practice ofholding landed 
property under fictitious names common 
in the proYinces under the jurisdiction 
of your court? 

A. As far as I am' able to learn from 
a number of individuals \\-ho reside and 
and hold land in this district, I incline 
to the belief that the practice in ques-
tion (called Ismi Furzi) had its origin 

long previous to tl1e acquirement by the Honourable Company _of 
these provinces. It appears to prevail in a less degree in this dis
trict than in parts of B:ohilcund. 

Dare illy 
/ 
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llarcilly. and Cawnpore are, ·I am told, the districts in 10 Hoozoor Tuh>oel. 
which such titles most generally exist. I append for the 18 Fu ttchpore. 
satisfaction of the court a list of estates held under fictitious 4 Fu ltcabatl. 

· h A a· · 7 Irradutnu·~gur. names 111 l e gra tstnct. 6 F 1 e 1 urra 1 Uhmerc. 
1 13ah Pinuhut. 

Q. 2d. If so, when did that practice A. As stated above, I believe 2 Khundawlec. 
originate, and what were the circum- the practice to have been very 9 IlherughuJ·. 
stances that induced it? . . commonly resorted to before 67 

our acquisition of these districts. _ 
Those whom I have questioned agree in statin" that immediately 
upon our assumin~ the country, an increase to a g;'cat extent took place in the 
number of such tttles, most probably fro in the uncertainty which possessed 
men's minds as to the nature of the rule to which they were in future to be 
subjected ; but I believe that as the character of the British Government 
became known, it again fell into disuse. · 

· Nearly every native from whom I have made inquiry, attributes 
its origin to the'harsh measures to which landholders, and all others 
possessed of tangible wealth, were subjected under the native rule; 
the little dependence to be placed in arrangr.ments with 'the then 
ruling power in matters of revenue, and the grinding cruelty with 
which, in many cases, the persons of the defaulters were made to 
answer for the failing in the purse •. 

There is abundant evidence of the severe treatment of defaulters 
under the native rule to justify this as the most natural explanation 
of this method of avoiding such consequences without entirely relin
quishing a right to, landed property, to be reasserted when the 
tyranny had passed. over. 

Q. 3d. Are there any advantages in the 
continuance of that practice, and if there 

. be, what are those advantages? 

.A. The advantage fi·om this practice 
in former days, is obvious ; at present 
I am induced to think it is confined to 
the native ministerial officers of the 

country, who are prohibited from purchasing estates sold for arrears 
of revenue, and who become possessed in this way of that which 
legally they would be unable to attain. . 

The practice is, without . doubt, .considerably encouraged by the 
dread in which respectable. zemindars are, of a summons to the 
magistrate's court to answer for and explain the cause of any dis
turbance which may occur in their immediate neighbourhood. I 
fear that· the authority which the Regulations give to such calls by 
the ma~;istrate has not always been used. with a prudent regard for 
the inconvenience and trouble which it causes to pe?ple of respect
able character, who are only blameable for not domg that w~ich 
the police ought to have done, and who may bave had no opportu· 
nity, or having it, may have not possessed the means of prevention. 
I know that the dread of these summonses operates powerfully to 
continue the custom called Ismifurzee. 

Q. 4th. In case of it being determined 
to prevent the continuance of that prac
tice, what provisions of law would most 
surely and conveniently, and with least 
riok of injustice to individuals, effect that 
object? · 

· A. The practice is admitted on all 
hands to be falling into disrepute, and 
1 b,.:lieve no objection would be offered 
by the most concerned to an immediate 
enactment for its abolition, giving, of 
course, time for the change to be gra
dually effected. 

I would respectfully suggest that in any enactment to this end, 
a clause ·should be inserted, allowing the large landholders to 
appear in the magistrate's court by attorney, and although it 
would not be politic at once to take away the power of calling in 
such person to answer for violences committed in the neighbour
hood in which they reside, I would suggest that it ~e modified ; 
that the particular offences committed in the neighbourhood in 
which they reside be named, on the occurrence of which a magis
trate should be authorised to summon the parties not actually con-

3 G 2 ccrned, 
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.R~!~c:t~:L~!j., ; .. ,, .~~:i'J')- Ce~eil,: bilt•!""ho ;from .. theit'positiou-.may.l:ie -!!Upposed to be· 
.'held under' ... · ;., 1 _ · acquainted with the causes' of the disturbances. :tn many cases a 

Fictitious Natnes.''' :.·,. ,;.. J ,- _ •1 ·.r.eport: by letter.· would -answer: all the· purposes at present. pought 
for; and if in .it misstatements are found, the party. forwarding it 
would justly :incm· the inconvenience-. of a personal,attendance~ · I 

. _ -11-~n i?cli~V,:d to thi_nk th~t in_ _one· year_· those· titles to estates in_ t.his 
, d1stnct· £-ciw held ·under fict1t10us •names;. would; on a ·proclamation 

. , __ ,, '• ,·: · ) ... tp this effect, be :tran-sferred to real names •. •. ,: · • ·. · · - · :· ; . 

•,_1 _ _1; . ' 

(• 

~-· '1 ' 

. 'ziila A~~~~:doUector's bffi1c~i ·' '•• • : · : (signJd)ave; ~~:F. Harvey, _ . -. ' 
· 18 October IB37· ,. ,,_.-,,J·:.•:· · Officiating _Collector • 

. ' : ,-·.! ' •.• -~ -•. _.·; :t ::_;·.~- ~~-~ .,; .. •. 

(No.-27.). ·. -' ·' -··>r- _y-.. ;.-: ... -

. ·: 

Fr01n ~· L~!Otl!er,·~~~. Ofli.~lati~g ~on:iinissioner. Allahabad, t~ H. B. Harrington, 
Esq. Register of the. Court Sudder Dewanny imd Nizlimut Adawlut, N. W •.. 
Prov~~ces; Allaha,bad. · · - · ·. • .- · , · · , , - · 

· ' · Sii, . . . . • _ . , _. 
· I 'have the IJOnour to acknowledge the receipt of your circular,. N o.-7$3, dated 

the· 21st July, with its enclosure, from the Secretary. to' the -Indian Law Con:imis-
5ion,. relative to the practice of holding 'lands underfeigned _names;:• . · ·_-· ·. . 
_ 2. ~.I belie:ve · this practice. is chiefly resorted to f9r the _fraudulent purpose ·of 
evading the eventual e:s:ecution of _decrees of court.. In the Ca,wnpore dist~ict, 

- where the landhold_ers have',extensive dealings :with the Mahjuns1 fictitious transfers, 
are·.by no means uncommon; it was formerly-the. practice t 0 · gr~nt a transfer of 
names on the personal acknowledgment. of the part1es concemed. ·• I am, however, 
informed that. within the last few' months, upwards of IOO .. a'pplications have been 
rejected by;detnamling frqm :the ~ransferrh1g party· a. copy -on stamped. paper of 
tb~ deed of; sub-mortgage, or gift. ·urider which. the. transfer. was intended to _be 
madE) ... •This precaution on the ·part of the collector~ if generally 11dopted,: would 
.operate to a greaf extent in checking fraudulent; transfers; becaus.e few people are. 
willing to lrust:.~o far to their associates ·in. f~aud as to give. them absolute power 
on the property. . -. · · · · • ·- · · . · ·· · 
. 3 .. :1 understaml that Jsmifurzee holdings are by no means pncommon among the 

officers of the civil courts. · Tbis may be accounted for either by the parties wish
irig to avoid the responsibility and inconvenience which attaches to the sudder 
ziu,)~o?zll.r, or l1e may bed~rous_~f conceal~ng the fact.that he possessesme~n~ of 
acqUii"lng ·property beyond h1s legitimate savmgs. · In erther case I am of opmwn 
tliaUhe preventiv.e law cannot be too strict, and I would impose confiscation and 
dismissal from office as the _penalty; . it is a specific enactme~t only_ which can ope-

Oewanny A.dawlut. 

mte as a check and a· warn mg. · · · . . 
; ·4·· Thes!l pt·actices I be\ieve.originated with· onr. rnle, and )lave continued be

cause they;have · never been- formally. interdicled; ]eases of a .similar description 
may obtain in the revenu~ department, but I believe them. to be less common than 
iJ;I ~he judicial btanch 9f the service, but !_would m~ke. no e'l'ce~t~onli; the law with 
its penalties should. be made to operate ahke upon all; . . . , _ · . . . . . .. , : 
· ··:-:-J~- -~·--~-~- -·:·.·····. '_--,~--- ,' · · ____ " ... ;. · ·fhave~·-&c.·-~- -:· .. ,-~_-, ___ ,... __ ,.!_ :·· 

· ' : .· .' · '· · ._. . .· • . , . . ·~ (si!~ned) R. Lowther, · . 
CoiPmissioner'& Offi,ee; 4tl:\ ]JivisiOn Allahabad, Officiating Commissioner . . >, .: : . . :It,S,~ptel).~bef'1837~ . .'. -:~ _ •.. : :· .. __ 

· ( 1 · .r.: ;,-·-) ·: · ;i:.;:;; 

. : (No. 223.) .. , • .• , · . 
Froni C; ·P; Tlwmpson; Esq-: ·zillah Judge. Cawnpore, to H. B.· Harrington, Esq 
· • , Regist'et to the Sudder Dewimny Adawlut, N. W. Provinces, Allahabad. · \ 

• ' J ·'! i . -~ . ,. ·' ' . . 

.'. Sir, ·· ·•· · ,_,, . . . ., . 
. _ J .RivE, the · hoiJour to a~knowledge the receipt· of yo or. letter, No. 783, · 

under date 'the 31st of July 1837, .with an accompnnying copy of a letter 
· to'your ·address from tbe Secretaiy to the .. Indian Law Commission, relativ(:! to 
. the. practice which obtains in.this coilntry, of persons bolding_landed prop'erty_i~ 
. fceigned names, in which you request nw, by order of the supenor court, to furmsh 
· · · · a repon 



INDIAN· LAW COMMISSIONEitS; . 
. . . . . • . . . . . • . (B.) No:.vr~ · 

,a 1:eport of my opmiO~. concernmg the !luesttons ;proposed; m the: accompanying Respecting Lands· 
Jetter .. · . . . · ·; .. , .. , ·.-·:;·,J.·. ,_,_.,, .. ,, 1·.:.-· · .heldunder ... 

·I request you will inform, the superior· court tbat·my answer$ .to the. questions Fictitious Names. 
proposed refer exclusively to the Cawnpore:district.: , ' · 1 :, ,,. ; ~o.Ji · 

Tl!e Indian Law Commission wish to be .informed .if the practice of holding 
lauded property uiider fictitious •. ~ames lis, ·common in the North-western Pro-
vinces,. and what were the circumstances ·~hich led. to its introduction. . 

The custom of holding landed ·property in· feigned names bas · prevaiied in the 
Cawn~o.re district" since the. surrender of the Ce~ed and· ~~n'luere~ frovinces, . to. 
the British Government by the N awab of. Oude m 1803.-. · ; ·· ·, · '· :' ··. · J . • •:.' .: ••. ' 

. - ...... _: ' -.- ., . ' . . : ' : . 
Tile circumstances which led to its introduction were these·:~ · · 
I. The native officers in the establishmeu"t of. the collectorship 'were prohibited 

from purchasing landed property, or at the Government sales~ by Sec. g, of Regula-
on XXVI. of 1803'• . These men, more particularly .the dewans0 head native 

officers. of the collector's office, and the t~h~>ildar, native collectot•s of the pur
gurinabs of the Cawnpore district, acquired large SUm$ of'mqney by'fraud and· 
extortion, and purchased estates sold by order of the collect0r, in the names of · 
their 1'elatives, connexions, or servants, or of imaginary persons whose names were 
invented for the occasion, with a view to evade the provisions of Regulation ~XVI. 
·of 1803, and to obtain a lucrative in-vestment for their money, being from the nature 
of their employment accurately acquainted with the yalue of Jand~t exposed .for sale . 
-at the Government auctions for arrears of reve.nue:. ..'.· :, ·.· .. ·. · · .. ~ .·. . . ·. 

Muhundar Narani, ." dewan". of .the collec.tor's office in I 8os,. purchased Manza; 
Purtulpoor, and other villages, i.ri the name of his nephew. . · . · . . . . .. · · , . 

Nasir Alii, ~·.dew an" of ditto, purchased Monza Baopoor, and other villages, in the . 
names of two imagin.liry persons, MohuinmudAkbul, M:ohummud Dowlut. · ... · .. · 
.. Ram Mohun Ghose, nativlfof Bengal, tehsildar, p\lrchased laJ;lds in the name 
-ofMulmunny :Ohut, his favourite monkey.' . . . · - . · . : . . . . , . 

· · 2. Native merchants have occasionally purchased landed property in. the names . 
of their "gomastahs," or head servants, in order to avoid the inconvenience and 
annoyance Qf being apprehended by "the tuhseeldar's chupprassees, in the mofussil 
or the collector's at the Sudder station, and the contingency of being summoned .to 
attend, and. be detained in attendance at the magistrate•s court, to an!!Wel' com- I 

·plaints preferred by the mofussil police concerning want of co-operation; liarbow•:. 
ing bad characters, &c. · · .· ' '· · · · · · , ; · · · · · · · · 

• . ' r . ·• : , • - . ~ 1 : • • •• • • ; • 'i. ~ • · ·. · .. - ·_ -. · . 

3· Natives ?f Ou~e, more part\c;:ularly ~ervarits oC: the Oud~, g~ve~Qment, . 
. " chukl~edars,'. ." amds/' &c.- who J:!ave acquu·ed large sums of money by COJ'rupt 
.and oppressive means,· have purchased landed property in. this "district, iri )he 
.names of .their relativ~s and servants,. with a view to conceal from the knowledge 
·of the Oude government the real amount of their. property, and to place th~ir 
wealth beyond the control of that government. 

4· Bankrupt· merchants, shoppepers; &c .. · have occasionally purchased landed 
property in feigned names, previous to a declaration of their insolvency, in ordet· 
to defraud their creditors. · , . · · · ·· :; . \ . ·. 

Q. Are there any advantages in the A. Nativetnerchants,whoholdlanded 
continuance of the custom, and what are P.roperty in .feigned names; derive some 
they ? · · · advantage from the continuance of the · 

. ·· custom, as. they are. enabled to qevote, 
· · · · their time and.attention to their private' 

business, without fear of molestation froiii the "collector, magistrate~ 
and police. . · : 

In case of it being determined · ro Should the {!overnment1 on the re-
oreveilt the continua.nce of that practice, · commendation of the Indian Liw Com
;vhat provision of la'w '~ould most surelv . missioners,: determine ~o ·prevent~ by, a 
md. conveniently,. an.d with ·least 1·isk regulation, the continuance ofthe custom. 
>f injustice to individuals, effect that of holding landed property in feigned . 
lbject 1 . . ' - names,. the following provisions.: of:law 

· .. , · .... ' would effect .the • object. in an~ efficient . 
. . . . . and equitable .manner: · · • ;' , '· ·: • ·; 

. The programme {){ the proposed ,Regulation is omitted~ as.. the .. 
causes which led to the· introduction of the c~stom of holding)ande~ · 

·. 585. ·· · · · 3 G 3· · : · · ·•• •· · ·. · ... ,_.···property • 
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property in feigned names ,may possibly Le diiTcrcnt in other zillahs 
and in Bengal. 

It is hereby enacted, that it sha~l be unla:,-ful f~r _nny .native 
of India, G rcat llritain, or of forc1gn countncs rcs1U111; m the 
province of llcn:::al and the N orth-wc~t Provi.ncc~, t? purchaoc lantlcd 
property in the fdn-ncd names of thc1r rclatn·cs, fncnJ; or servants, 
from the date of tl~c promulrration of this Rc~ulation in the ofllcial 
Gazette, and that it shall be"' unlawful for any' native of lmli<l, Great 
llritain or of forcirn countries, rcsidin~ in the prodncc of llcn;;al 
and th~ N orth-wcst Provinces, to hold in their possession bmlcd 
property in feigned names, after t~e expirati?n of three calendar 
months from the promulgation of tillS RegulatiOn. 

Any nati~·e of India, Great llritain, or. foreign countries rcsit.!in~ 
in the pro\·ince of llenga!, an.d tl1e North-west Pro~inc~s, who bl~all 
purchase landed property m fe1gned names, or hold m h1s po,;l',;JCn 
landed property in a feigned name, in ,-iolation of the provi.>ion.> of 
this Regulation, specitied before the civil judge of the zillah in 
which the estate held in a feigned name is situated, to pay a fine 
to Government not more than six months' Government rent of the 
estate. held in a feigned name, and not less than three months' 
Government rent of the same. 

The collectors of land revenue of the zillahs comprised in the 
pro\·ince of llengal and the North-western Provinces, on receiving 

. information that any native of India, Great llritain,. or foreig11 
countries, resident in the province of Den gal or the N orth-wcstrrn 
Pro\·inces, shall immediately proceed to make inquiries concerning 
the charge, and in th(f event of the complaint apprarin:! to them 
well'grounded, shall institute a summary suit on the part of G O\"Crn• 

ment against the person or persons accused of transgrc~'ing the 
provisions of this regulation in the civil courts of their respective 
zillahs. The judges of the z.illahs comprised in the provinces of 
Bengal and the North-western Provinces, arc hereby directed, on 
the institutic_m of a summary suit irr their courts, by the collectors 
of land revenue, against any person or persons accused of purchasing 
or holding landed property in a feigned name or names, in contra· 
vent ion of the provisions of this regulation, to issue a notice to the 
defendant, and proceed to try the case summarily in the manner 
prescribed by the Regulations of Government generally, and in 
the event of the action entered by the collectors appearing to 

. them just and well founded, to order the ·defendant to pay, in 
addition to the costs of suit, a fine to Government not greater than 
bix months' Government rent of the estate held in a fdgned name, 
and not less than three months' Government rent of the same. 

I have, &c. 
· Zillah Cawnpore, 22 Sept. 183i· (signed) C. F. Thompson, Judge. 

(No. 46.) 

From J. T. Rivaz, Esq. Judge of Futtehpore, to H, B. Harrington, Esq. Register 
· , of the Sudder Dewanny Adawlut, N. W. P. Allahabad. 

Sir, ' 
I HAVE the honour to acknowledge the receipt of your letter, No. 782, of 

date the 21st of July last, transmitting the copy of a letter from the Secretary to 
the Indian Law Commissioners, No. 2_9, under date the 30th of June. . 

. I~ reply to the first and second query of the Secretary to the Indian ·Law Con!· 
m1ss1on, I beg leave to state that 1 am not aware that any judicial officer of this 
court holds landed property under a fictitious name. 

ln reply to the third query, I IJeg to submit, that only two advantages appear to 1~e 
to accrue to tlw person who may bold landed property under a fictitious name, v1z. 

that 
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tl t d' b d f d d d' l · (ll.) No. VI. la ere I tors may e e rau e , and. IS 10nest gams concealcJ; of any honest ltespuctin·~ L:,nd< 
advantageG I am not aware. held under 

In reply .to the fourth query, I beg leave to submit my opinion, that in the event Fictitious Names. 

of the contmuance of the practice being prohibited, a fine le\·ied both on the real -
and nominal proprietor, the fine on the former to. be peremptorily levied on the 
landed. proJ.'erty, and tha~ on the latter on any property forthcoming, would effect· 
the obJect m contemplatiOn. . 

I have, &c. 
Dewanny Adawlut, Zillah Futtehpore, 

1 Septemb~r 1837. 
(signed) J. T. Rivaz, 

Judge. 

(No. g2.) 

rrom S. Fraser, Esq. Judge of Bundelcund, to H. B. Harrington, Esq. Register 
to the Sudder Dewanny Adawlut, N. W. P, Allahabad. 

Sir, ' . 
I 11.,\VE the honour to acknowle'dge the receipt of yourletter of the 21st July. 

last, calling for a report on the several questions proposed in a letter from the 
Secretary to the Indian Law Commissioners, relative to the practice of persons 
holding landed 'property under fictitious names.. . 

In reply, I have the honour to state, that there are five descriptions of persons 
"·110 adopt this ~ractice in the provinces under the jurisdiction of this court. 

lstly. The jageerdars of the neighbouring territory, who frequently hold lands 
in the mme of their dependents, being unwilling to be brought individually into 
collision with the courts. · • 
· 2dly. The natives of wealth and respectability in the provinces, who object to 

appear in person in our courts. . . · · . . 
3dly. Hindoos of all classes, who hold lands in the names of different members 

of their family, wishing thereby to separate distinctly the property acquired by 
themselves from the joint claim of the other members of the family. 

4thly. Subordinates of office, who adopt the practice with a view to e~ade the 
orders of Government. · · · , 

5thly. Persons not subordinates of office, wh~ similar! y hold lands under fictitious 
names, with a fraudulen~.intent. . __ . _ ' . . - . , . " . 

The practice has apparently originated with the introduction of our courts, and 
legislation in regard to it, excepting in· cases when it is resorted to for fraudulent 
purposes, should, in my opinion, be adopted with great caution. . 

Where unobjectionable motives (as 'in the case of the ~rst three classes men
tioned) influence the parties,- the ·power of a Government to mterfere appears to be 
very questionable, since, as a general· rule, all persons have a ril(ht to dispose of 

· their private property in any way most agreeable to themselves; at the same time, 
the inconveniences and risk of the system, as concerns the first two classes espe
cially, are a sufficient -guarantee tl1at it will cease when the ,grounds of objection · 
which have given rise to it shall have disappeared or 'been removed. 

In regard to the last two descriptions of persons, where fraudulent motives shall 
appear, I see no objection to declaring property held under fictitious names liable 
to forfeiture, nor do I perceive any other course by which an effectual check upon 
such procee~ings can be exercised. 

I have, &c. 
Zillah llundelcund, 3 October 1837. · (signed) S. Fraser, Judge. 

• (No. gg.) • 

From J. Dunsmure, Esq. Judge of Allahabad, to H. B. Harrington, Esq. Suddcr 
Dewanny Adawlut, N. W. P. Allahabad. . . 

Sir, 
. I HAVE the honour to acknowledge the receipt of your letter, No. 783, with 
the annexed letter from the Indian Law Commissioners. 

585. 3 a 4 2. In 
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~. In reply to the first question proposed hy the Com.~issioncrs, I _should say 
that the practice of holding landed ~roperty under fict•t•ou~ names Is not now. 
com,11ou in this district. It did pre\·aJI to n great extent dunn~ the early part ot 
our administration up to 1810, but since that period thr. pr~ctlce. has gradually 
declined, and at present may l,le said to ha\'e only n \'Cry parlin! e:usten~e. . 
. 3· In reply to the se.con.d quc~tion, I w~uld o~scrve that the rractlee IS !lOt 
imested with much ant1qmty, as 1t started mto existence shortly alter the ccss1ou 
of the district; many circumstances inducr.d it_. During ~he lax ~~d. feeble admi
nistration which immediately followed the cessiOn, the rap1d acquisition of bndcd 
property by all those connected with t.he fiscal manage.m.ent ~f the district, and 
more particularly by those who exercised a very pern1c1ous m8uence o~er the 
executi\·e officers, led the holders of estates to have recourse to the pract1cc, for 
the purpose of screening their possessions. Thus the vast acquisitions made by 
the Nawauh llokur Allee Khan, the llajah of Denarcs, Deokunundunc, nnd others, 
were rerristered in the names of their relatives nr:id dependents. Another cause 
which o"'perated, was the dislike of many to be subjected to the inconveniences oi 
a system which in"olved the. arrc~t of their persons. In the case of females bting 
proprietors of. estates, this practice did, and docs now·, almost invariably obtain. 
Again, individuals resort to this practice. to defeat the just · cla!rr.s of their 
creditors. 

4· To the third question I reply, that there is not.a single ndvanta~e in the 
practice; on the contrary, it encourages fraud and. ba,l faith, for families have 
been berrgared by the dishonest conduct of those in whose names estates have been 
register~d. merely from a repugnance on the part of the real proprietors to appear 
as the .Government malgoozars. I entirely agree with those who reco~P-mend that 
all lands . be declared liable to. forfeiture, . whether held by purchase or other
wise, under fictitious names. . Even in the cases of female proprietors they should 
be required to have tl•eir names registered ; but in order to guard against personal 
annoyance to them, let the names of their managing agents be also recorded, "·ho 
should be held rcsponsillle for all matters connected with the property. , 
. · 5· In reply to the fourth question, I do not see the necessity for any provision 

of law, with the exception of. that contained in the preceding paragraph in regard 
to lands held by females. 

Dewanny Court, Allahabad, 
.15 ~eptember 1837• 

. . 
(No. 557.) 

• 

-.. I have, &c. 
(signed) J. Dunsmurc, 

Judge • 

From J. C. Wilson, Esq. Officiating Magistrate of Cawnpore, to H. B. Har-· 
rington, Esq. Register Sudder Nizarnut Adawlut, N:W. P. Allahabad. 1 

Sir, 
I l!AVE the l10nour to. acknowledge the. receipt of your letter, No. 783, of 

21st ultitiJO,_giving cover· to a letter from the Secretary· to the Indian Law Com-. 
mission, .No. 29, of 30th June laet, and, in reply I beg to state, with reference_ 
to the 1st question therein proposed, that the practice of holdin" landed property 
Under fictit.iOIJS names, though prevalent, is less COmmon in, th~se provinces than 
it is in Behar and Bengal, and that it is much more common in the collections 
and civil departments ,than in the criminal. I know of 'rio instance of it among, 
the officers at present attached to the criminal co.urt of this district: 

2. In ~nmer to the second question, I beg to state that the practice originated 
from the hour at which these provinces were transferred by tho Nawaub Vizier t•J 
the British Government, and the· prohillition consequent thereon a"ainst certain 
classes purchasing landed property. · . 

0 

- There arc two classes of. persons who purchase landed property under fictitious 
names in thi~ district. One of them consists of tl;e omlah of the courts. · These 
parties, from. ~h.e knowl:df:C which they acquire through their official situations as. 
to the capabJhtles of. different estates, become desirous of purchasing those that 
were very profitable. The law prevented their buyin" them in theh· own names, 

w h(nce arcsc t~e practic~ ~f purchasing landed prope~ty in fictitious names; and 
hence the vanous rascaht1es set on foot by the tchsildars and others, to cause the 
sale of canted ~states, date their origin. · 

4· The 
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1'h 1 I . f II 1 . . (ll.) No·. VI. 4· e ~t 1er c ass consists. o wea t ~~ men,. wh.o Jave acquired their money at Respecting Lands 
Luck now, m a manner that will not bear mvestigation. These men, so Ion a as they hehJ under 
remain in service, are .anxious t~ prevent. its bein~ known !hat !hey are ~ealthy, Fictitious Names. 
and are at the same time exceedmgly des1rous to mvest their gams in the British 
territories. Their agents purchase estates in their own names; and a case is now 
about to be instituted in the civil court by one of the parties alluded to a11ainst 
his a.gent, who purchased a very large estate, and inserted his own name ln the 
collector's books, for. not giving it up to him on his arrival at Cawnpore. 

. 5·. In answer to the 3d question, I can· safely assert, that there are not only 
no advantages in the practice, but· that it is vile in the extreme. Any person at 
the head of an, office, who is. aware that a certain estate is the possession of a 
certain officer under him, can easily be on his guard against the illecral efforts made 
to favour it. Wherea.s should the purchase, as is. too often. the c~se, have been 
made in a false name, his ignorance of the real purchaser may lead him into the 

·wiles laid to deceive him •. 

. 6. In answer to the 4th question, I should say, that the best plan for puttincr a 
stop to the practice would be an order to every owner 'of an estate to avow him;elf 
within' three months from a certain date, under a penalty of forfeitin<> the estate; 
that in future any one should be allowed to purchase landed property,

0
provided he 

bnught it in his own name, the penalty of transgressing the order to be forfeiture 
'of the e~tate •.. It wpuld then rest with judges, collectors, and· magistrates to see 
that no moonsiff, tehsildar, or thanadar was appointed to act ·in a division in 
which his estates were known to be situated. The malpractices of the under-hand 
system, as fully proved by the numerous decisions of the late special commission,. 
would cease; and those who had earned their money honestly, might invest it in 
the district that they preferred, without being driven. to evade a law, which will 
never b~ observed but by European officers.; .: ' 

· I have, &c. ' ... 

Zillah Cawnpore; ·Magistrate's Office, 
Camp Muckunpore, .16 Aug. 1837. 

. .. { '·· . ' . 

. (No. 7·) 

(sigrtecl); ·. J: C. Wilson, 
. Officiating Magistrate. 

From H. Armstrong, Esq. Magistrate of .Futtehpore, to H. B. Harrington, Esq .. 
Register of the Sudder Nizamut Adawlut, N. W. P. Allahabad. 

' I l~!~E 'the honour to ack~o~ledp:~ c the receipt' of ~1\e 'Court's circul~r le~ter, 
No. 783, of the 21st July last, and in reply, to submit a report on the questiOns. 
referred to in the letter from the Secretary to the Indian Law Commission. 

. 2. The pr~ctice of purchasing and holdirig landed property under fictitious 
names do'es not in the least prevail in this district. It is customary for a parent 
to purchase an estate, and to have' his son recorded as the proprietor of it, although 
the latter may never receive possession or derive any advantage from the property 
until the death of his father; but such a tenure can hardly be considered a ficti
iious one ; and as the practice, as far as I have been able to observe, is not 

·attended with any disadvantaoe, I am not aware of any argument for its abolition. 
Where the .system of holding "lands under fictitious names is commo_n, it may be 
presumed, it is with the view of acting fraudulently. Un~~r such .circumstances, 
.the practice should be put down by law, and the only p~ovJSlon wh1c_h would most 
surely effect that object would be to render such tenure hable to forfeiture. I have 
not been able to learn when the practice originated. 

· I have, &c. 
Futtehpore, Magistrate's Office, 

12 September 1837. 
(sianed) · H. Armstrong, 

0 
· Magistrate. 
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(No. 783.) 
From J. Lean, Esq. Acting Magistrate of ,I.Iumccrpore, to 11. B. lla;rington, Is~. 

Register of the Sudder Dewanny and Ntzamut Adawlut, N. W.l. Allahabad. 

Sir, . d' 1 
I HAvE the honour to submit answers to the four questions reg-ar mg tIC prar.-

tice of holding landed property u?d~r fictitious names, contained in the letter .of 
the Secretary to the Law CommtssJOncrs, dated 30th June, nnd forwarded \nth 
your circular letter, No. 783, of 21st July last. 

Q. 1. Is the practice of holding 
landed property under fictitious names 
common in the provinces under the juris
diction of your court? 

A. The following memoranda will 
show the number nnJ description of 
landed tenures in which a holding under 
a fictitious name is suspected in this dis. 
trict; there nrc probably many morr, 
but these only ha\·e come to my notice: 

1st. Estates held by purchase at public sales, on :1ccount 
of decrees of court and revenue balances • • 6 

2d. Ditto held by printe purchase • • 
3d. Ditto held in farm (mustojiers) • -
4th. Ditto held by hereditary descent • • • 

ToTAL 

43 
.. 37 
• J!) -- 105 

The total number of estates in the district is 904, so that there i3 a 
fictitious holding in ope of every nine. lly the word holding, pas· 
sessi.on must not be understood in c\·cry case ; for instance, in 
sel"eral of the above-mentioned estates neither the actual pro· 
prietors nor their ~ctitious representatives are in possession, the 
estates having been let in farm, but the names of the fictitious 

• representatives are still registered as proprietors. 

Q. z. If so, when did that practice A. llta\·e no means of exactly deter-
originate, and what were the circum· mining when this practice originated, but 
stances that induced it? the following appear to have been the 

causes which led to the fictitious ltoldin; 
in the estates as above classified: 

1st, 2d, and 3d class.-1. The hope of avoiding the annoyio~ 
responsibility in police matters which attaches to the registered 
proprietor : 

2. The hope of avoiding attachment and sale of real and per· 
sonal property, and imprisonment, in the event of a balance occur· 
ring ; thus; in fact, making the' estate alone answerable, either by 
sale or farm, for the government revenue. 

4th class.-1. The above two causes, striking out the word 
"sale" in the latter : . 

2. The wish· to avoid giving security· for their farming lr.ascs. 
The farmer in this district generally gives live per cent. on his lease 
to a neighbouring zcmindar, who in return pledges his estate as 
security. To ·avoid this, a man of substance puts forward a crea· 
ture of his as a farmer, and becomes security himself, thus con· 
forming to the letter, though not to the spirit of the revenue rule> : 

3· The wish of an independent chief on taking an estate in farm, 
to avoid the indignity of having his name registered as a malgoo~ar 
o_f another government. This is, of course, peculiar to a district 
hke. this, which is surrounded by and intermixed with independent 
tcmtory. · 

Q_. 3· Arc there any advantages in the 
contmuance of that practice, and if there 
Lc, what arc those advantages? 

Q. 4· In 

A. I can conceive no possible advan· 
tage in any of the cases gi vcn in the 
answer to the last question. 

A. In 
/ 
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Q. 4· In case of its being determined 
to prevent the continuance of that prac
tice, what provisions of law would most 
surely and conveniently, and with least 
risk of injustice to individuals, effect 
that object? ' 

A I h . (B.) No. VI. 
. • n t e ca~e of propnctary tenures, Respecting Lnnds 

etther by public sale, private sale or held under 
h~reditary ?escent, the law should pro- Fictitious Names. 
v1de that 1f all such fictitious tenures ---· 
were not declared within a certain period 
to be given, the penalty of fine, attach-
ment, or confiscation should be incurred. 

No legal enactment appears necessary as regards farminrr tenures 
as the collector himself, in making the settlement, can al~vays pre~ 
vent, if he chooses, any such fictitious arrangement. 

I have, &c. 
Humeerpore, Magistrate's Office, (signed) · J. Lean, 

30 September 1837. Acting Magistrate. 

(No. 226.) 

From W. S. D~nnithorne, Esq. Officiating 1\f agistrate of Banda, to H. B. Rarrincr-
. ton, Esq. Register to the Nizamut Adawlut, N. W. P. Allahabad. 

0 

Sir, 
IN reply to your letter, No. 783, of the 21st ult., with enclosure, containing the 

four queries of the Indian Law Commissioners, I have the honour to send you the 
following answers. 

1 & 2. That I believe the practice of holding landed property under fictitious 
names on the part of subordinate judicial officers is not common in the North- . 
western Provinces; nor is there reason, that l know, why any concealment should 
be useful to them, as they (unlike revenue subordinate officers, by Section 14, 
Regulation XXV. of 1803) are not prohibited by any enactment from holding 
lands in their own.names .. 
. 3· I am not aware that there are any adv11ntages or disadvantages to the public 

or to government in the continuance of the practice, as to subordinate officers of 
the criminal courts, nor indeed of the Civil Department, unl~ss sudder ameens or 
moonsiffs be reckoned subordinate offi"ers; they, and in general any who have 
the decision of civil suits respecting real property, should not perhaps be allowed to 
possess any interest, either direct or indirect, in landed property, situate within 
the limits of tlieir own jurisdiction. 

4· To prevent the continuance of the practice (if thought necessary), I would 
recommend that the mere possession of lands situate within the jurisdiction of the 
office to which subordinate officers were attached (or their own jurisdiction in the 
case of sudder ameens and moonsiffs), in whosoever's name they be held, should 
be considered a disqualification for office, unless such landed property, clearly 
defined, had been specially allowP.d to be held; and in cases in which any deceit or 
concealment .had been practised, either at or after appointment, the offender should 
be subjected to fine and imprisonment, or only imprisonment, in the same manner 
and to the same extent as for bribery or other malversation in office .. 

The forfeiture of the lands seems to me, as a general rule, to be both too arbi
trary and severe a measure for the present enlightened times, and also calculated, 
in the case of there being a copartner not in government employ, either to involve 
the comparatively innocent with the principal in guilt in a similar punishment (if 
the whole of the lands should be forfeited), or (if only the offender's share should 
be declared forfeit) to allow the offender to escape with impunity. 

The difficulty of determining, under any circumstances, the individual rights and 
interests of two putteedars or partners in any particular land is well known to the 
Court; how much would that difficulty be increased when both parties had an 
equal interest in concealing the truth, and were perhaps leagued together to defeat 
the inquiry ! 

With respect to tl1e holding of lands on the part of others than subordinate 
judicial officers (to which your letter and enclosure seem also to refer) in fictitious 

· names, I beg to observe, 
I st. That I believe that the practice is very extensively prevalent; 

· 2d. That it is coeval, or .nearly so, with the present government, and is in some 
degree caused by the proprietors beinrr desirous of being free from all direct 

585. 3 H ~ responsibility 
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responsibility as to revenue and police matters, and from the consequent annoy
:mce often received from tuhseeldars and thanehdars, from the uustuks of cul
lcctors and summonses of magistrates ; 

~d. That these are some of the advantages which they gai11, and I know of no 
inc~nvcnicnce or loss to the government or the community arisin; from the 
practice; 

4th. That I do not think it possible to prevent this practice by nny enactment, 
consistent with the just:ce nnd moderation for which the British Government has 
been always distinguished. Every person should surely have the power to give, 
bona fide, or commit in trust, his estate to any one be please. 

I ha\·e, &c. 
Zillah Banda, 14 A~g. I S3i· (signed) TV. S. Donnill10rnc, 

· Officiating :\Iagistratc. 

(N~. 350.) 
From E. 11Iorland, Esq. Joint ::\Iagistrate of Allahabad, to II. D. ]{arrington, 

E~q. Register to the. Sudder Nizamut Ada\\'lut, N. W. P. Allahabad·. 

Sir, 
. I nAVE the honour to acknowledge the receipt of your circular letter of the 21st 
of July, together with copy of a letter from the Secretary to the Law Commission, 
asking certain questions respecting the custom of holding landed property under 
feigned names. . . · , . · 

In reply, I beg to state that the custom does not prevail to any very lar:;e 
extent in thi:1 district, and might be easily checked altoqethcr, by dc:claring by 
la1v that after a certain period such property should be forfc1tecl to government. 

, 1 ha,·e, &c. , . 
:\Iagistrates' Office, Zillah Allahabad, 

20 September 1837· 

(No. 22.) 

(signed) E. }.[orland, 
Joint Magistrate. 

From F. Currie, Esq. Commissioner for the .llenares Division, to H. D. Har
rington, Esq. Register, Nizamut Adawlut, Allahabad. 

' 
Sir,· 

I HAVE the honour to acknowledge the receipt of your circular letter, No. 783, 
dated 21st ultimo, with its enclosure. 

2. It is very seldom that the fact of a person holding land under a fictitious 
name bas come under my cognizatlce as commissioner of circuit, and that only in 
cases of dispossession, as described in Regulation .XV. 1824; the origin of the 
practice in all which seems to have been the prohibition which hitherto existed to 
Europeans, employed in the cultivation of the indigo plant, &c. holding land in 
their own names. . 

3· As far as my experience goes, I cannot say that I have discovered any in
comenience to police arraQgements, or detriment to the interests of the state, or 
individuals in the department of criminal justice, from the existence of the 
practice. . 

4· Should it be deemed e:<pedient to put a stop to the practice, I imagine that 
it would only be necessary to declare it illegal, and that persons holding lands 
under fictitious names shall not be able to sue or defend suit~ relative to occupa
tion of, or forcible dispossession from such lands, in tl.1e Foujdarry Court •. 

,'j. The prevalence of the custom is, I believe, not unknown to the revenue 
autiJorities, and the judges of the civil courts, to which departments the Law Com
missionc:rs ha\·e doubtless referred for information and opinions. 

Commis>ioncr's Office, ,'jlh Division, 
Ghazccporc, 16 August 1837. 

I have, &c. 
(signed) F. Currie, 

Commissioner. 
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ABSTRACT. Ite,pecting Land; 
held umlet· 

I · · h ' 1 Fictitiou< :\ames Acknowledges letter of the 21st u ttmo, w1t tts enc osure, and communicates _ · · · 
. observations and opinion regarding the practice which exists of persons holding 

land under fictitious names. 

(No. 36.) 
From F. Currie, Esq. Commissioner for the Fifth or Benares Division,. to H. B. 

Harrington, Esq. Register to the Court of Sudde1· Dewanny Adawlut, N. W. P: 
Allahabad .. 

Sir, 
IN accordance with the instructions co~tained in your letter, No. toSo, dated 

8th ultimo, I have the honour to send you a more general reply to the questions. 
put by the Law Commissioners relative to the practice of holding lands under 
fictitious names. · 

Reply to tst question.-The practice is not very prevalent, but exists to a 
certain ·extent. · 

Reply to 2d.-Partly from rajas· and persons of rank and family considering 
it derogatory to them to have their names recorded as proprietors, and being 
desirous to avoid the personal process in case. of balance of revenue, which the 
record cif their names as proprietors would involve ; and partly owing to the Regu
lations heretofore in force, which prohibited Europeans holding lands in theiL· own 
names . 
. . Reply to 3d.-None; but in the case of rajas and others, it is unobjectionable, 
as the estate is, or ought to be, sufficient secm·ity for its revenue. 
· Reply to 4th.-I imagine it would only be necessary to declare the practice 

illegal, and· that persons holding lands under fictitious names shall not be able 
to sue or defend suits relating to such lands, either themselves or by proxy, in the 
courts of judicature; or be ·competent to convey a valid title in transfer of such 
property. • 

Commissioner's Office, 5th Division, 
Ghazeepore, 19 Oct. 1837. 

ABSTRACT • . 

I have, &c. 
(signed) F. Currie, 

· Commissioner. 

Acknowledges letter of the 8th ultimo, and forwards replies to the questiOns 
.relative to the practice of holding lands under fictitious names. 

'. 

(No. 193.) 

From w: Jackson, Esq. Judge of Goruckpore, to II, B. Harrington, Esq. Register 
. . . . of the Sudder Dewanny Adawl~t, Allahabad . 

Sir, 
I HAVE the honour to acknowledge the receipt of your letter, No. 783, of the 

21st July 1837· ' · · 
2. Agreeably to the orders therein contained, I subjoin my answers to the seve

ral questions of the Law Commissioners regarding the practice of using fictitious 
names in the transfer of property. · 

I 

·Answers. 

A. 1. The practice is common here, but not so much so as in other parts 
of India where 1 have been employed, Behar and :\llahabad, for instance. 
· A. 2. The object in using a fictitious name is undoubtedly concealment. 
During the native governments the practice was very unfrequent, although as every 
rich man was liable to extortion in proportion to his riches, it was his object to 
conceal the extent of his property as far as possible; the same object now exhts 
with regard to native officers of government or others who have obtained property 
in an illegal manner, and are desirous to conceal the acquisitions from the govern
ment; persons who have by corruption obtained a large property generally regbter 
jt, or have the title-deeds drawn up in ·the names of their relations; when Enro-
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pe:ms were not allowed to hold bnt~s, indigo pl:mtc~s ge.ncrally hau their cn~ag.c
ments with cultivators drawn up 111 the names ot thc1r gomastahs. There 1s, 

however another nntl more legitimate object which some hnc in vic\V: persom 
wishin·~ ~o settle property on their relations aml friends, purcnase it in their names, 
the no~ninal purchaser being often ~minor. There arc some difficulties in effecting 
gifts of property, both under the Ilmdoo ami l\Iussulman law; and they can only 
be effected under certain restrictions and fonmlitics, which render the transfer 
subsequently open to legal attacks, an~ it is far c~si_cr to prove 11 ~im~lc document 
of sale in a court, than that the prescnbed formalities, or 11 deed of gift have been 
obswcd, ami that it is not invalidatell by tbe legal restrictions. 

A. 3· I know of no advantages at present in al!owing such 11 practice to exist, 
exceptin" the com·eniencc of making settlements of property or gifts, as above 
mentioi!~d; these arise from peculiarities, perhaps defects in the law, which might 
be remedied in 11 more regular manner by removing the inability to alienate ; at 
all events, as the llindoo and l\lussulman laws re;;ardin~ property form part of 
the religion of the people, they should put up with the inconveniences attcndin; 
tbem, as long as they profess those religions. Christians have long labourctl 
under certain disabilities in this country; these ha\·c lately been done away. TI1c 
object of concealing ill-gotten wealth is not 11 legitimate one, and the sooner the 
means of doing so are remo\·etl, the better, especially now that natives arc admitted 
to offices of high trust, 

A. 4· I see no sufficient reason for allowing the practice to continue, and wou)J 
fix a day, after which no purchases made in fictitious names should be valid; 
but of course the law could have no retrospective effect. I look. on tbe practice 
as conducive to concealment of fraud; nnJ can see no reason for concealment of 
fair and honest transftrs; if the actual law regarding the transfer of property is 
so bad that such a legal fiction is necessary .to enable a proprietor to make a 
transfer which is open to no reasonable objection, the law should be amended in 
a more simple and regular manner ; great difficulty in asccrUinin;; the real mean
ing of a deed, continually occurs in the courts of law from the usc of ficticious 
names, and I know of no adequate advantage arising from it, that should induce 
the government to allow of its continuance. 

I have, &c. 
Dewanny Adawlut, Zillah Goruckpore1 

4 September 1837. 
(signed) lV. Jackson, 

Judge. 

(No. 34.) 

From A. C. He!Jland, Esq. Judge of Azimghur, to H. B. Harrington, Esq. 
Register to the Sudder Dewanny Adawlut, Allahabad. 

Sir, 
I nAvE the honour to acknowledge the receipt of your circular letter, No. 783, 

of the 21st ultimo, relative to the practice of persons holding la:td under fictitious 
namc;s. 

2. In reply, I be6 to state that such practice is by no means so common in this 
district as in most others ; in fact, since the late settlement, when the name of each 
lande~ proJ?~ietor \~as so prominently brought forward, and since the late Act 
allowmg Bnllsh SUUJeCts to hold land in. their own names, there are but very fe\V 
~nstances, I consider, remaining. In addition to which, there are no wealthy and 
Independent zemindars, such as in llenrral, who from the dread of bein"' called 
into court, hold their lands under fictitious n~mes or ha\'C them rc,.istcred in 
those of their scrvauts. ' 

0 

~· There cannot be, I conceive, any public advantage from persons holding 
the1r lands _undc_r fictitious names, and the prohibiting such practice would give 
general satisfaction ; and the Court of Suddcr Dcwanny Adawlut cannot but be 
too wtll aware of the innumerable advanta,.es to ue derived from its discontinu
a?cc, witlwut enterin~ into the detail of its b~ncfits. The private advantages I con
sJ?er to ue almost all of a fraudulent nature, with the exception of natives of 
h1gh ~ank an~ caste, who would dislike ucing rendered liable to the responsibility 
to winch zemmdars arc by the Regulations. 

4· There 
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Th ld I · b · · · · d . (B.) No. VI. 
4· ere wou not, conceive, e any InJUStice m eclarm<r such a practice to nespcctin" Lnnds 

be in future illegal, and in the event of its being brought to th~ notice of the col- held unde; 
lector, that such land should be liable to' confiscation, with the sanction of the Fictitious Names. 
Governor-general in Council; that should the holder of such land be a judicial 
or ministerial officer of government, that he should be dismissed from office· and 
further, that. in the event of its appearing that such lands were so held ,~·ith a 
fraudulent intent, that the holder should be further liable to fine and imprison• 
ment. 

5· Ample provision and security should, however, be allowed to zcmindars who 
wished to be released from their responsibility, by appointing a proper agent. 

Dewanny Adawlut, Zilla Azimghur, 
!12 Augu~t 1837. 

(No. 137·) 

I have, &c. 
(signed) A. C. Heyland, 

Acting Judge. 

From D. B.lllorrieson, Esq. Judge of Jaunpoor, to H. B. Harrinrrton, Esq. 
Register, Sudder Dewanny Adawlut, N. W. P. Allahabad. 

0 

Sir, 
I HAVE the honour to acknowledge tbe receipt of your circular letter, No. 783, 

under date 21st ultimo, and to refer the Court to my opinion relative to the prac
tice which obtains in this country of persons holding landed property under· 
fictitious names, forwarded from Benares, as magistrate and collector. 

I have, &c. 
Zillah Jaunpoor, 26 August 1837. (signed) D.B.lt!orrieson, 

Judge. 

(No. 229.) 
From H. H. Thomas, Esq. Judge of Mirzapore, to H. B. Harrington, Esq. 

Register of the Sudder Dewanny Adawlut, N. W. P. Allahabad. 

Sir, 
, IN compliance with instructions .conveyed in your letter of the 21st July last, I 

have the honour to submit my sentiments on the several questions proposed by the 
Law Commissioners, relative to the practice of persons holding landed property 
under fictitious names. · • 

2. I have no reason to suppose that this practice of holding lands under ficti
tious names is less common in the district of Mirzapore than in other parts of 
British India. 

3· ~t· would be difficult to state with accuracy when it originated, but it may 
be traced up to the times of Mr. Jonathan Duncan's settlement; and I am in• 
formed that the practice prevailed even under the native governments. As for 
"the circumstances that induced it," they must have been· as various as the 
motives of individuals who had recourse to it, but that the main object was decep-
tion, I should think, scarcely admits of a doubt. · 

4· I cannot call to mind the slightest advantage which this extensively mis
chievous practice possesses ; on the contrary, the total abolition of it appears to me 
likely to lead to most wholesome and beneficial results. I am not required to 
specifv the disadvantages; and indeed it would be superfluous at this late period, 

• • when- the records of our courts may furnish such abundant proof of its having 
encouraged bad faith, .constant litigation, escape from responsibility, and eventual 
wrong. 

5. I protest it does not occur to me why proprietors or holders of lands should 
. conceal their real names, except from a fear of disclosing some dark transaction, 
or with the prospect of achieving some remote piece of villainy. The practice 
seems altogether unnecessary; for in event of individuals being unable to super
intend their estates in person, they can .always provide for their management 
by power of attorney, which is an open and intelligible process, whilst the ncti-
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tious system drags with it all sorts o~ inconveniences, and !s oLjcctionau.lc it~ cv~·~·y 
. ect If the CTO\'crnmcnt dctcrmme to prc\·cnt the contmuance of tim p1 uctlcc, 

re~p • ., I . ffi f o. 
the provisions of the law should affect, n~t on y nallv~ o ccr~ o government, uut 
all persons whatever; and I am of. op1~1ion th~t, m. f:anung the~, no great 
tenderness is expedient. The practice 1tself hem~ ,.1~1ous nnd umvcr~al, the 

robibitintT Jaw should be strict and absolute ; and forfeiture should be dcclarc,l 
p 0 f""f" t . the penalty o 1ts m rmgemcn • 

I have, &c. 

Dewanny Adawlut, Mirzaporc, 
14 September 1837. 

(signed} II. II. Thomas, 
Judge. 

· (No. 1Gg.) · ' 
From G. Jlain:caring,.Esq. Judge of Denares, to II. B. l.(arringto11, Esq. Rcgi>· 

ter to the Sudder Dewanny Adawlut, N. W. P. Allahabad. 

Sir, 
I HAVE the honour, in compliance with the instructions conveyed in your circul.Jr 

Jetter, No. 783, under date the 21St ultimo, to submit herewith my replies to the 
several queries contained in the accompaniment to your letter under acknowledge
ment, on the 11ubject of persons holding lands under fictitious names •. 

1. The practice of holding lands under fictitious names within the jurisdiction 
of this court is, I am Jed to believe, \"cry common. 

2. It has always been so, and the practice, I am informed, prevailed previouslJ 
to the acquisition of this province by the Dritish Government. The present 
induceii\ent to the practice is frequently of a fraudulent nature, viz. that by the 
property in question being purchased, and held in the name of a servant, or 
dependent relation, it may be exempted from the grasp of creditors. .Many estates 
too have been purchased, or are held under fictitious narpes, by the class of natives 
prohibited from becoming la.ndholders by Section 15, .Regulation V. of 1795; 
and though by that law the d1scovery of tbe practice subjects them to the penalty 
of forfeiting the property to government, and though special Commissioners have 
been nominated under Regulation I. of 18:.!1, to bring such transactiQnS to light, 
'it must be presumed that the profit attendan't on the illegal practice is sufficiently 
great to induce individuals to continue it at all risks, since it is a matter of notoriety 
that it still prevails. · 

3· I am not aware that any advantages can accrue to government by the con· 
tinuation of a practice at once illegal and of fraudulent tendency. 

4· I am not prepared to specify any rule that would effectually put a stop to 'the 
practice, but I think that if the penalty specified in Section 15, Regulation V. of 
1795, was made generally applicable to individuals purchasintT at sales under other 
names, and if all persons now holding lands benamee, w~re required within a 
certain period to come forward and register the proprietary right in their own 
names, under the penalty therein specified, it would have the effect of considerably 
checking the practice, and, as far as I can see, without any risk of injustice to 
individuals. · . · 

I have, &c. 
Dewanny Adawlut, City of Deuares, 

17 August 1837. · 
(signed) G. Mainwaring, 

Judge. 

(No. 265.) 

From E. P. Smith, Esq. Judge of Ghazeepore, to H. B. Harrington, Esq. 
Register to the Court of Sudder Dewanny Adawlut, Allahabad. 

Sir 
' I HAVE t?e ~onour to acknowledge the receipt of your !otter, No. 783,. d~ted 

21st J~ly, w1th !ts enclosures from the secretary to the Ind1an Law Comm1ss10~l, 
proposmg ccrtam questions en the subject of fictitious transfers of land, and Ill 

reply to ~ubmit the following observations:- · 
- Reply 
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n 1 Q . Th d fi . . I' d II (D.) No. VI. ep y to uest10n 1.- e wor ctltJOus, as app 1e genera y to transfers of Respecting Landt 
landed property, admits of two constructions, which must be separately con- held under 
sidered. . . Fictitious Names. 

First. If by fictitious we a~e to understanl~ imaginary, ~r absolutely now existent, 
then I ~pprehend the p1:act1ce of purchasmg and holdwg landed property, in a 
name w1thout an owner, IS of very rare occurrence, fur obviou~ reasons. 

But secondly, taking the word. in its other sense of false, or not genuine, as for 
instance, when a feigned name, z. e. the name of a person possessinrr no interest 
or right in the matter, is purposely substituted in lieu of that of the ~cal party to 
a transaction, the practice adverted to is known to be very prevalent in public as 
well as in private transfers of real. property. There is, however, a third descrip
tion of sale, by rio means uncommon in this province, differing indeed essentially 
from both the foregoing, but still liable from its resemblance to be confounded 
with them, I mean tlie purchase of land in the name of a son or relative durinrr 
the ,purchaser's lif~time, tor his or their exclusive· benefit, or otherwise as the cas~ 
may be, but avowedly and openly made, without any attempt at concealment. 
Transactions of this character, though not embraced in the inquiries of the Law 
Commission, appear deserving of notice, as intimately connected with the general 
question of modifying the law. 

Reply to Question 2.-In 'regard to the origin and the causes which led to 
the adoption of the practice in question, there is little doubt that, under the native 
governments of India, it was by no means so common as under our rule, and for 
this simple reason among others, that in those times, when might was right, and 
the end was considered to justify the means, the mere cloak of a dependant's name 
appearing on the rent-roll could afford to the real proprietor little or no protection 
against the tax gatherer's coercive measures. Their operation was generally 
brought to bear upon the bond fide possessor of the property, or such of his 
connexions as might happen to fall into the great man's power, without much 
atteution to names~and records, thus defeating the main object of concealment. 

A mode of proceeding so arbitrary and off-hand, did not, however,.square with 
English notions of justice and good policy, and consequently the introduction of 
our rule gave birth to a new system, the main principle of which was to recognise 
as the real proprietor the person ostensibly borne .upon the record, and accord-

. ingly the law, in its anxiety for the liberty of the subject, insures exemption from 
coercive prOfess to every one save the party actually under en~agements to 
government, even in cases when the fact of private connexion or partnership may 
be matter of notoriety. . The same reasoning applies with equal force to the land
holder's obligations and liabilities in regard to matters of police and the main
tenance of public order. The mere chance of being required to appear in person 
before a court of justice to answer for the misdeeds of agents or dependants, the 
being subject to the caprice and ~emands of local polic: officers on every trilling 
occasion of real or pretended disturbance, to. say nothmg of other annoyances 
incident to the possession of wealth and station in a country where discretion has 
so wide a range, and the well-bejng of society dep1mds so much upon the personal 
character of the man in authority, are, with the native of rank, considerations quite 
sufficient to account for the frequent resort to the practice under discussion; and 
so long as prejudice maintains its sway, and public spirit is at so low an ebb, they 
will continue to produce a similar result, unless put down by law. The mainspring 
however of this mischievous system may be attributed to the causes so fully detailed 
in the preamble of Regulation I. 1821, a state of t.hings which naturally resulted 
from the great power and confidence ·reposed in .the government native officers on 
the one hand, combined with the ignorance of the owners of the soil on the other. 
It is a weJI-known fact that no zilfa in the province of Benares is without its two 
or three oreat families, wealthy, powerful, and according to native notions, 
respectabl~, whose history, if inquired into, would sh.ow how much t~ey were 
indebted for the acquisition of their property to undue mflucnce and intngue. 

Heply tp Question 3, namely, \Vhat are the advantages t_o be expected from a 
continuation of the practice ?-1 am of opinion, that, hke a monopoly, the 
benefits are all on the side of the few at the expense of the many; and more
over, that those benefits are highly• pernicious in their effects upon the welfare of 
the community at larl!e, b~ being in ~an~ case~ perverted i?to. a licence for the 
perpetratiOn of fraud and dishonesty w1th 1mpumty to the des1gmng rogue, and to 
lhc injUTy and prejudice only of the ignorant and unsuspecting. Thus, for 
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instance, the frauJulcnt debtor takes nJ\·nntago of this facility of sub~tituting one 
name for unothcr in the documents and title-deeds which he has occasion to 
bring into court, to C\'ucle all tisk of per~ona~ in~om·cnic.ncc urisi~~ from .arrest 
and imprisonment; while it _is no unusual tlung tn . P!lbhc sales, . tn cxc;uuon of 
clecrecs for a defendant to htre a man of straw, wtllmg for a tntlc to mcur the 
penalty' of a month's imprisonment, awarded by la1~ for failure i? n!a~ing go?d 
the purchase-money, merely for the purpose of cld_aJilll;l" tho sale. fhts _as a clcvtce 
which has more than once been successfully prncttscd m my own cxpcnencc; nnll 
accordin<> to my idea, affords a strong argument in favour of imposin"' soruc 
more se1~rt' ·le:::al penalty than at present exists. In l!- word, I consider the 
practice in qnc~tion not only wholly indefensible, but attended in its practical 
results with notbin"' but unmixed evil, both as regards the interests of the Stato 
and the welfare of society ; and I am confident that the interference of the 
Legislature to check its future progress would be hailed with joy by the great 
majority of the people. 

Hrply to Question 4.-Jn the event of its being determined to prohibit the 
practice, I do not see how tbe object could be more etfcctually and conveniently 
attained than by the enactment of a law rendering all lands liable to forfeiture 
which may hereafter be purchased under fictitious names by any parties, whether 
native officers of government or others; nnd also requiring nil parties at present 
holding landed property under fictitious names to appear before the collector 
within a specified period (say six months), and gil·e in n true and faithful state
ment of the bona fide proprietor's name ami condition, under the penalty of 
forfeiting all right and title to any property so illegally held subsequent to nnrl 
in coutraveuliun of tbe said law. 

I would not, however, advocate any legislative interference whatever with the 
liberty of any person to dispose of his property, or maL:e purchases in tlte name 
or names of his sons or near rclath·es, pro\·id~:tl the net was free" from conceal· 
mcnt and disguise. This species of conveyance is not open to the objections 
above tioticcd, and is recommended by the follow in;; considerations: 

1st. The power of sclcctin;; the best pcuon to manage a.n estate and protect 
the interests of the family. 

2d. The opportunity ¢us afforded of urin;;ing forward n young expectant, and 
making him fJ.miliar \~ith the management and value of the property, to the 
enjoyment of which he will sooner or later be entitled by inheritance;, 

I am, &c. 
Zillah Ghazepore, 

4 ScpttmLer 183i· 
(sih'tled) E. P. Smith, 

Judge. 

From E. A. &ade, Esq. Judge of Goruckporc, to H. B. Harrington, Esq. 
Register, N. A. N. W. P. Allahabad. 

Sir, 
I HAVE the honour to ·acknowledge the receipt of your letter of date 21St July, 

with its enclosures. 
2. In this district it should be noted that there arc 10,273 villages. This is 

an unusual number, and arises from the great extent of the district, nod the 
generally small area of _the properties comprised in it. I do not think, with 
referenc_e to the first query, that the_praetice of holding lands under fictitious 
names rs so common in this as in other districts of these provinces; because 
the weat extent of forest and waste has given abundant opportunities for the 
creauon of estates, and because ample encouragement has been given to all 
classes of the people to occupy, whether servants of the State or other people. 

3· At the conHucncemcnt of our rule in this district, the native officers were 
allo~·cd to practise flagrant imposition, and the great majority of cases of pro· 
perttcs held under fictitious names occurred in those days. The practice was 
re~orted to for concealment sake, but in other cases it bas obtained from other 
moti~es.. A n~tivc officer who bad savings to invest in land chose to insert the 
name of a relatwn, because it was his intention after his dccea~e that the pro
perty acquired by his own succes3 should descend to that individual and not be 
left tu be li.tigatcd f~r by other relatives, who,e only claim upon him ~nd his arose 
from af~ruty by Ltrth. In some cases the names of others were registered, 
Lecausc m ca>e of a revenue balance, or an occurrence on the p'ropcrty calling 

for 
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L' I, • r f h )" I I )·' d d d l . (ll.J No. vr. ~~r. tLle mter,erence o t e po ICc, t 1c rent 10 uer rea c a personJ respons1- Respecting Lands 
biltty. held under 

4· I do not see any advantages from the practice, except. as in the last case but Fictitious Names. 
one noted above, it may have the effect of stopping litigation. 

5· No other provision of law appears to me to be requisite than the introduc
tion of a rule, that all those persons, servants of the State or others, who acquire 
by gift, deed of sale, mortgage, &c., properties, whether for a limited time or 
permanently, have the opportunity of reg;stering the name of whom they please, 
!Jut at the time of registering must hoticstly record tlJe acquisition J,y whom, 
either in person or by atton1ey. 

Goruckpore Collectorship. 
3 October 1837. 

{No. 320.) 

I have, &c. 
(signed) E. A. Reade; 

Collector. 

From R. Jlfontgomery, Esq. Acting Magistrate of Azim~hur, to EJ. B. llarriug
ton, Esq. Register to the Nizamut Adawlut, N. W. P. Allulw.I.Jad. 

· Sir, 
I HAVE the honour to reply to your letter of 21st ultimo, transmitting certain 

queries from the Secretary of the Indian Law Commissioners relativ~ to persons 
holding landed property under fictitious names. 

Q. 1. Is the practice of holding landed property, &c. &c. ?-The practice or" 
holding landed property sold in execution of decrees of court under .fictitious 
names was more common than it now is during the time British subjects were 
prohibited from holding lands In tbeir own names. The persons who chiefly hold 
lands now in their own names are the· native omlah ancl their relatives. The 
custom is not, however, very prevalent; and where it does exist, it is chiefly 
with regard to lands Rold in execution of decrees of court.· Only two villages 
have. been sold for arrear of revenue during the last 12 years in this district. 

· Q. 2. If so, when did that practice originate ?-It originated since the framing 
. of the different regulations prohibiting the native omlah from purchasing estates 
'sold for arrears of revenue; but this appears to be a mistaken idea as r~gards 
sales in execution of decrees of court, which do not appear to be prohibited. 

Q. 3· Are there any advantages in the continuance of the practice, &c. &c.?
None whatever; on the contrary, it leads often to a great deal of litigation after
wards. 

Q. 4• In case of it being determined to prevent, &c. &c. ?-1 think the best pre
ventive would be to pass a· law declaring . that the person in whose name the 
estate was purchased should be acknowledged as the proprietor in case of any 
litigation on the subject. 

Zillah Azimghur, 15 August 1837. 

(No. 136.) 

I have, &c. 
(signed) R. Jlfontgomery, 

Acting Magistrate. 

From C. R. Tullolt, Esq. Magistrate of Jaunpore,. to H. B. Harrington, Esq. 
' , Register o~ Nizamut Adawlut, Allahabad. . · 

Sir, 
I HAVE the honour to acknowledge the receipt of your circular, No. 78.), dated 

21st ultimo, received this day, annexing copy of a letter to your address from the 
Secretary to· the Indian Law Commissioners, dated 30th June, relative to the 
practice of persons holding lands under .fictitious names, and to reply as follows: 

1st. The practice of holding lands under fictitious names exists in this district, 
but to what extent it is impossible for me to say, but I do not think to any great 
extent. Previous to the enactment of the Act authorising Europeans to hold 

. lands in their own names, the practice was much more common, as Europeans 
bought and held lands in the names of others, very often in the name of one of 
their domestic servants. 

s!!s. 3 I .2 2J. I cannot 
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2d. I cannot sav when the practice originatP.d, or what were the circumstances 
that induced it, lnit I suppose the practice h:ts he~n in existence for many \'cars, 
and the cause of it, the Re(!'ulations in furce preventing Europeans and sui.JUrdinate 
native officers from ho!Jing lands in their own name. 

3d. I nm not aware 11hat ad1·antages accrue from the continuance of the 
practice. . . . . . . . 

4th. This 1s d1fficult to detcrmme, takm~ mto CO!lSidcratlon the great secrecy 
under which lands are held in fictitious names, uml the dilliculty in provin~ ~uch 
to be the case; but on the "·hole, I think forfeiture of the lands. an1l a heavy line 
imposed on the person or p~rsoas in whose names the lands ure fictiti~usly bought, 
rerristered, and held, would m a great measure put 11 stop to the pract1ce. 

0 
I ha1·c, &c.-

Zillah Jaunpoor, 12 August 1 83;. (si;ned) C. R. Tullvlt, 
Magistrate. 

From TV. H. /Voodcock, Esq. Magistrate of !\Iirzapore, to II. JJ. llan·ing/on, Esq. 
Register of the Sudder Dewanny Adawlut, Allahabad. 

Sir, 
I nAn: the honour to acknowledge the receipt of your circular letter, No. 783, 

-dated the 21st July last, and accompanying copy of a letter from the Secretary to 
the Indian Law Commissioners, No. 29, under date the 3oth June 183;, relative 
to the practice of persons holding landed property under fictitious names. 

2. The practice of holdin.; lands under fictitious names is as common in this 
district as in any other. 

3· The custom has arisen in several ways: 
tst. Servants of government ha\'e made purchases ami held land on othu tenures 

(which they 11re not allowed to do by the Regulations of government) in the names 
of their relations and servants, who alone can be acknowledged as the ostensible 
proprietors. 

2d. Persons of rank and wealth, who would object to appear before the several 
courts on various occasions, hold estates in the names of their servants, in order to 
avoid such inconvenient perwnal calls. 

3d. Purchases are also made at the government sales under fictitious names, ou 
t},e part of the defaulting proprietors of est11tes, and hence ensues a variety of 
roguery and litigation. . ' · 

4th. There can be no real advantage or convenience in the continuance) of the 
practice, since parties can quite, as well send their mootchtar or vakeels to the 
courts. 

5th. A positive prohibition and forfeiture of all right nnd title to the estate, on 
proof of such estate being held in a fictitious name, would, I conceive, prevent the 
continuance of the practice, which appears to be highly objectionable. . 

l\firzapore, Magistrate's Office, 
9 September 1837• 

(No. 581.) 

I have, &c. 
(signed) IV. II. Woodcock, 

.Magistrate. 

From D. B. 111orrieson, Esq. Magistrate of Denares, to II. JJ. Harrington, Esq. 
Register of the Sudder Nizamut Adawlut, Allahabad. 

Sir, 
.IN reply to your circular of the 21st ultimo, with its enclosure from the Offici

aim~ Secretary to the Indian Law Commissioners, I have the honour to state that 
tb~ practic~ of holding landed property under fictitious names is not common in 
tn1s part ot the country. 

2. lt is, however,. not uncommon for such property to be held in the name of 
otl~cr persons than the real owners, though such person~ are not fictitious but 
~x1stent. A son, a brother, a relative of any kind, and frequently a gomasht~h, 
Js the apparent or recorded proprietor, while the real one l;eepa himself I.Jehmd 
the screen. 

3· This 
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3· Tlus IS a long old practice, and I nnagme that It arose when the country nespecting Lands 
was in an unsettled state, with no permanent government, or one which had ~;Id. ~ndcr 
neither the confidence nor the good wishes of the community. In such a state of ·•cutiUus Names. 

things persons would not be desirous of making any show of wealth or possessions, 
us it would only expo$e them to greater hazards, and the custom once having taken 
root, there will be difficulty in overcoming it. I am of opinion, however, that it is 
on the decline. At sales in the collector's office here, I have remarked that mny 
purchase in their own names, or if they be gomashtahs or agents, they state the 
name of the party on whose behalf the bargain is made. 

4· There nrc no advantages attending this· practice; on the contrary, it enables 
fraudulent persons to cheat with greater ease, and to set both their creditors and 
the law at defiance. It is therefore desirable that the practice be put a stop 
to, but I confess that I do not see how any special enactment can be of any avail. 
I am of opinion that the practice will of itself decline, and in proportion as the 
respect and consideration attending on the possession of landed property shall 
increase, the less inducement will there be for concealing tl.e name of the real 
proprietor. ' 

Magistrate's Office, City of Benarcs, 
14 August 1837. 

(No. 3!i2.) 
' 

I have, &c. 
(signed) D. B. llforrieson, 

Magistrate. 

From 1V. Hunter, Esq. Officiating Magistrate of Ghazeepoor, to H. B. Harrington, 
Esq. Register to the Sudder De\'\·anny and Nizamut Adawlut, N. W. P. 
Allahabad. 

Sir, . 
IN reply to your circular letter, No. 783, dated the 21st July 1837, forwarding 

copy of a letter from the Officiating Secretary to the Indian Law Commission, 
I have the honour to return the following replies to the queries therein. con
tained : 

1st. I believe the practice of holding lands under fictitious names is common 
in the district under the jurisdiction of this court. 

2d. It is difficult to say when the practi,ce inay have originated, but I c9nsider 
the circumstances which must have chiefly led to induce it to have been the 
acquisition oflarge sums of money by improper merens, and a desire to lay such 
money out advantageously in the purchase of landed property without the offenders 
exposing themselves. 

3d. I am not aware of any advantages. 
4th; I know of no measures which could be taken to prevent the continuance of 

this practice, besides that of rendering lands acquired by such means liable to for
feiture·; I fear even this, however, would not prove effectual. 

2. l beg to remark, that having had charge of this district only for a few days, 
the above remarks are more dictated by general experience than by a knowledge 
of how far the practice prevails in this particular district; 

• I have, &c • 

Zillah Ghazeepoor, Magistrate's Court, 
· 14 September 1837. 

(signed) TV. Hunter, 
Officiating Magistrate. 

(No. 272.) 

From C. Fraser, Esq. Commissioner for "the Saugor Division, to H. B. Har-
rington, Esq. Register Nizamut Adawlut, Allahabad. . 

Sir, 
I HAVE the honour to acknowledge the receipt of the Court's circular, No. 783, Judicial, Criminal. 

dated the 21st July last, rela,tive to the practice "of persons holding landed property 
under fictitious names," and to state in reply, that as no such proprietary rights have 
been recognised in these territories as vested in the subject, the queries of the 
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Law Commission would not appear to call Cor any reply from me; but .1 consider 
the pro1ctice to be an objectionable one, and think that it should continue to be 
discountenaneed. 

Jubulpo~. Commissioner's Office, 
Sll Octoller 1837. 

(No. 83.) 

I have, &c. 
(signed) C. Frruer, ·. 

Officiating Commi!sioncr. 

Prom Jf. Smillt, Esq. Officiating Political Assistant Commi9sioncr, Sau~~r, to 
H. B. Harrington, .Esq. Register Sudder Dewanny Adawlut, N. w. P. 
Allahabad. · · - · · 

Sir · · - -
JadiciaL I DA;B the honour to acknowledge the receipt of JOUr cin:ular, No. 783, with 

its enclosure, and in reply to the queries of the Law Commissioners therein con
tained, I beg to state that in this territory tbe proprietorship of the aoil having 

. been pronounced to belong to government, the practice of holding laud under 6cti
tioua titles does not exist in tbis districl, and aa re~ards the temporary leases or 
farms, is generally discontinued, as inconvenient and uregular. 

I have, &c. • 
· Saugor, Office of the P. A. C. (signed) Jl. Smith, 

14 Augusq837· - - OJliciating P. A. C •. 
. . . .. 

(No. 315.) 
From B.. LenD, Esq. Political Assistant Commiuioner_ Jabal pore, to n. B. Har· 

rmgttm, Esq. B.egisler to the Caatt of Sodder t>ewuny Adawlot, Allahabad. 

Sir · · - · . · - : 
.l1U.;B the honour ·to ecknowledge ·the receit,t of your circular letter, No. 783, 

of the 2ut ultimo, with copy o£ a leuer &om the Officiating Secretary &o &be 
lndiav U.w Commission, dated 3oth Juae last. . · . 

·In reply to the several queries tbereio contained, t 'beg 'to state, . 
1st. Tbe practice of boJaing. landed property under ficti&ua n~m~s _- not 

common in the district under the jwiadict.ion of my court, or rather I should say 
it ia almost unknown. 

2d. The only instances of the kind 1 have khown, are those io which persons 
who have been appointed to the situation of tuhseeldars (when ·the.r are prohibited 
from holding villages in malgoozaree) continued to hold villages which they were· 
possessed of before under fictitious names, or rather in that of one of their own 
children or relations; but I have known no instancee or auch persona taki•g Dew 
villages under any such fictitiou1 names. . . , . . 

3d. There are no particular advantages in the above practice, neither are 
there any disadvantages in "the few instances that may occur; nor do l.flonceive any 
prohibition necessary further than what already virtually exists here, viz. that no 
native ofiicera ahall take villages or lands under any fictitious names •. 

This question has been answered in a great measure in the above one, but as the 
state of things to which these questions refer, so common- in the Regulation Pro
Yin~, does not preva!l in this district, I conclude my opinion on the subject is not 
reqwred. · 

· I have, &c. 
Jubulpore, Office of the P. A. (eigned) R. Low, · 

28 August 1837. Principal Assistant to Commi&Sioner. 
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(No. 130.) 

From C. Br()'(l}ne, Esq. Officiating First Junior Assistant, Seonee, to H. B. Har
rington, Esq. Register of Nizamut Adawlut, Allahabad: 

' 
Sir, 

I HAVB the honour to acknowledge the receipt of your letter of the 2Ut July, 
and _in reply to the questions prop~s;d, beg to state that the pra~tice ?f persons 
boldmg laniled property under fict1Uous names does not ex1st m th1s district· 
such being the case, any further observations on my part, I presume, are unne= 
cessary. · 

Seonee, Office of tst Junior Assistant, 
5 September 1837· 

· I have, &c. ' 
(signed) C. Browne, 

Officiating ut Junior Assistant. 

From 
(No. 17.) · · · · · . · 

R. Doolan, Esq. Officiating First Junior Assistant, Dummow, to H. B. 
Harrington, Esq. Register Nizamut Adawlut, N. W. :P. Allahabad. 

· Sir, . . 
I w.n tbe honour to acknowledge the receipt ofyour circular letter, No. 783,: 

of the 2ut July last, with . enclosure from the Officiating Secretary to the Law 
Commission, of the 30th June, requesting my opinion on several points connected 
with the practice of holding lands Wlder fictitioue names which prevails in this 
country. . · ' · · ·· 

2. In reply, I beg to inform you, that as in these countries the sole proprietary 
right in the soil is vested in peromeot, the 1and is farmed on temporary leases, 
or granted, rent-free in particular instances for. cb~ritable purposes _and the like, 
still l'e\'ertlng to go•emment at the death ~ reJectiOn of. the farmer or grantee ; 
and that cotJsequently no nles of land ever take place, so as to allow a subordi- · 

· nate judicial officer or others to obtain and bold an estate under ._ fictitious name. 
3· It sometimes bappena thll$ a farmer engaging with government is anxious to 

substitute for his o~ name in the lease that Of a dependant or distant relation,. 
whilst he himself remains de facto the manager .and the responsible person for the 
punetual realization of the revenue ; but this practice is ~lways discouraged, and 
rndeed rarely takes place ; and if allowed for any particu\ar reason, is always done 
with the knowledge o~ and concurrence of the settling officer • 
. · · · I have, &c. 
Dummow, ut Junior Assistant Otlice. (signed) ·OR. Doolan, • 

Camp Retlee, ·4 S~;pt. t8l7· Officiating .ut Junior Assistant • 

• 

. . ·,(No. J.06~)" . 

. From M. C. Omman!h Eaq. Junior Assistant Commissioner, Da.itool, to H. B. Bar- · 
rington, Esq. Register to Nizamut Adawlut, Allahabad, · · 

Sir,· . -
I HAVE the. honour to acknowledge the Court's circular, No. 783, dated 21St 

July, accompanying a copy of the Indiun Law Commissioners' Secretary's letter,. 
No. ~g. dated 30th June, submitting certain-questions oa which the Court desire ' 
my opinion: 

Question J. The 'practice does not . obtain in this district, further than that 
fathers bold lands in the name of their sons or near relatives. 

Question ~. No reply is requisite~ , · · 
· Question 3· I cannot see advantages of such a practice, but as the system is 
not in operation in this· district, I may ,not have sufficiently attended to the 
subject. · · 

Question +' As it ia not the practice here to hold property under fictitious 
names, I need not moot an opinion as to the provisions necessary for its discon
tinuance. I believe the persons who practise this system are generally officials; 
but in this district servants to government hold lands in their real and undisguised 
names. One tuhseeldar was a considerable landholder, ancl was raised for his 
. 585. 3 1 4 · good 
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ood re utation to tbe important post be now 611s. llis villages ~ave been eon· 
fnued t~ him, and I am not aware of any mischic:f that hu~ arisen m. consequt·n~e 
of this cause, and that this imtulgence lu1s at nll•tfccte.d h1s c~aractl:r as a p_ubl~c 
senant. I{ the system does obtllin I am unaware of 1t, but 1t can only Ulst lll 

. tbe case of Government officers. · I b •-- · · · 

Baitool, Office of Junior Assistant 
Commissioner, 6 Sept. 1837• 

ave, tM;. • 

(iigntd) M. C. Omman9, 
Junior Assistant Commiaaioner. 

. ' , ' 'H t. 

(Revenue Department.) . • ·· , 1 . < · ·' 
From P. B. Smollett, Esq. Secre_ tar}' to the Re\"eoue Board, Fort St. George, to 

· . the Secretary to the ~w Co~mi~ioners, ~alcut~ .. , ,·; .:, 1 
. ' - ' t f '4 ' •.•.• 

S. ' . ·' p , •. • -· -· .... '. 't • . - J f -

If, , . 0 . , , , . ~ ~ . • 

Para. 1. THE Board of Revenue having placed themselveS io eommumcat1oo 
with the several collectors under this presidency oa the questions di~C:ussed io 
Mr. Grant's letter of tbe 30th June 1.837, I am now directed to reply to ,tbe 
several points on •·hich their .. opinion bu been required in the let~cr :.under 
acknowledament. · · . · .; . · · •, .. · ' ·, ·• • f 

0 . ' .. ' ' t 

2. Tbe prsctice of holding landed property under fictitious nam.;. obtains_to 
a greater or less extent in every district under this presidency •. · It bas prevaile~ 
from a remote period~ and is not simply confined to the holding of l11.nded tenures, 
but i11 equally observed in almos\ evt'ry transaction in which natives engage io 
daily life. Rents of villages, of _custom. duties, of abkarry, are most frequently 
taken in fictitious names, usually that of a dependant, the real party being moet 
commonly the surety of thq nominal prin~ipal, and thia ia frequebtly done witb. 
the knowledge and concurreoce of the local officers, the circum11tancn being per-: 
fectly understood throughout the district. . In . the Northern Circars it. rarely 
happens that a large estate is purchased or held under a fictitious name ~ but· in 
ryotwary districts the puttahs for land held by parties· in government emplo)'.' 
of individuals of superior caste and .family and of others, are very frequently ID 
the names of relauvea or dependants, who do not really enjoy the profits of ,\he 
land. · . 1 : • ~· :;: • .·I a ........ -.,:!.:., ·...:. 'i. -'· · .j \I :..-•_ • ~~~· ~-.t- j Jd 

• , ' •' ·' o' ' •·~ , ,'o "• .• .. !"' '.c·" !·1• 0 ' • • • ,• '.• O .:'! •1 "1•• 1 '1 ·;.,,i ~;-~ ~) 
3· . The motives· that have _led :to ~his practice are various •. ~~ervants. in publio, 

employ resort to it,. to avoid the trouble of public registry and application fo.-, 
permi:~sion to bold l11nd, as ."·ell as the. charge of having used undue inftueoce o~ 
1m proper means in obtaining possession of it; moreover, by regi&tering the Ianda. 
in the name of another, they escape the trouble and discredit of squabbles and 
disputes, and the neceaaity •of attendance before 1the· aubordinatei talook 'autho
rities for their settlement, DB also numerOUS annoyances Connected With the COI•1 

1ection, and responsibility for the Circar ,al~are . of. tl1e produce, .the furnishing of 
returns, estimates of crop, and other matter_• ; __ labours wb_ ic·h· partits.of resp-ectability 
desire fl) esc~pe, by }nduci.ng a dependant _or ,relative to undertake them by having · 
the lands reg1stered 10 the1r names •. ,_ ,1 ,, 1 : 1 :.~. '·. 1, , 1 ·. ,, , ~ ,. '"':l -.'~ · , . . . . . . ' 

4· 'Ibere are no public advantages in 'the continuance· of the· pr~ctfce ;· it ii . 
the comfort and eon"enience of individuals that leads in a ·great measure to iti 
prevalence under this presidency, and doubtless, in some instances, a de11irein the· 
parties res.orting to it to place their property beyond the reach of creditors ' or· 
court process. But upon the "·hole, no practical ineouvenience is found to result, 
as regards the ordinary collection of the revenues, under the system as it exi&tb Jn· 
this &ide cf India; aud the Board are averaP. to the change oflaw contemplated, or 
to the introduction of an enactmeot fur rendering all lands held under fictitious 
name·• liable to forfeiture, both because there is no 'apparent necel •ity .for the law, 
and because it seems to them that ita enfo1cement v.·ould in all likelihood involve 
the local authorities in constant litigation. 

5-. It is proper to add, with reference to the observations contained in para. 3 
of tL1s letter, that under local regulations in force in this presidency, the purchase 
pf Ianda by native servants in the pro\·inces in which they serve, whether by public 

. sale 
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sale or primtc bargain, is strictly prohibited, except under special authority by the 
Doard of Hevt·nue, submitted through the collector of the district. 

ReE-pec~.~ng Lands 
held under 
Fictitiou• Names. 

Revenue Doard Office, Fort St. George, 
25 April 1 S3g. 

I have, &c. 

(signed) P. B. Smollett, 
~ecretary. 

(No.1 143, of 1838.-Territorial Department, Hevenue.) 

Fro~l T. Williamson, Esq. Revenue Commissioner of Poonah, to J. P. Grant, Esq. 
Secretary to the Indian Law Commissioners, Calcutta. 

Sir, 
I IIAVE the honour to acknowledge the receipt of your letter, No. 35, dated 

the 30th June last, containing queries on the su~ject of landed property bein" 
acquired or held secretly by subordinate judicial officers under feigned names. 

0 

• 
2. In reply to the first query, as to whether the practice of holding landed 

property under fictitious names is common in the provinces under my jurisdiction 
I beg to state that instances of land continuing to stand in the names of partie~ 
long dead are frequent in some districts ; that it is not unusual at all for a man 
to hold land in the name of his deceased father, and that occasional instances 
are met with of men taking land, in the name of an infant child or younrrer 
brother, and sometimes of a servant or other dependant. ' 

0 

3· With regard to the second query, as to when the practice originated, I 
cannot afford any precise information. It appears to have been the custom under 
the 1\'Iahrattas ; but as the information regarding these provinces previous to 
their supremacy being established is very meagre, I cannot say whether the 
practice may not have been much more ancient. 

4. The circumstances that induced it are various. \Vhen the person in whose 
name the land stands bas long been dead, custom is the only reason generally 
alleged. Some natives appear to have a superstitious feeling about holding the 
land in their fathers' names, as some soucars always keep their books in the name 
of their deceased parent. The general reason for entenng the land in the name 
of an inferior is, that where the superintendence of the local government autho
rities is lax, the real bolder may be enabled to enjoy the produce of land, the 
obligation to pay the revenue of which rests with an apparent 'pauper, who may 
be allowed to leave an unpaid balance of revenue, which, if the fraud be not dis
covered, is frequently ultimately remitted. 

5· With respect to the third query, I know of no advantage attending the 
custom. 

· 6. Referring to your 4th question, I beg to 11tate that I am not aware of any 
inconvenience resulting from the practice, for the correction of which any fresh 
legislative enactment is necessary. · If the land is rent-free, it is always in govern
ment's power to resume it, should it be found that any but those who are legally 
entitled to it enjoy it; and if not rent-free, as far as government is concerned, 
no loss of revenue can, under ordinary circumstances, and in a well-managed 
district, ensue. From the tenor. of your letter, however, I am led to believe, that 
owin"' to some difference, either in local usages or laws, the system of holding 
land ~nder feigned names is found to be more objectionable than I have reason to 
believe it is in this presidency. 

Revenue Commissionet·'s Camp, 
Poonah District, Ambeh, 18 May 1838 . 

• 

I have, &c. 

(signed)· Tlws. !Villiamson, 
Revenue Commissioner. 

Legis. Cons, 
1840, 23d N?v. 

No. 21. 
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From H. Elliot, Esq. Secretary Suddcr lloard of Revenue, Allahabad, to 
J. P. Gl'ant, Esq. Officiating Secretary to the Indian Law Commissioners, 
Fort William. 

s~ . 
I AM directed by the· Sudder I}oard of Revenue, N. ,V. ~rovmccs, to. acknol~-

ledge the receipt of Y?Ur lett~r •. No: 33, dated tl~e 30th ultimo, rcque;;tmg thc1r 
opinion on the pract1ce obtammg 1!1 these provmccs o~ persons hold1?g landed 
property in fictitious names; and, m reply, to commumcatc tl1e followmg obser
vations: 

Q. 1st. Is ilie practice of holding 2. Upon this question tl1e lloard 
landed property under. fictitious names observe tha_t it cannot be called a com
common in the provmces under the moo pracuce, but there have uccn 
jurisdiction of your lloard? instances of it among three classes of 

· persons: 
First. Natives of so high a rank, that they would feel thcmscll'cs 

de"raded by bein<Y subjected to the orders and processes of the 
re~enue officers, a~ the Nuwab of llanda, \\ho has been in the habit 
of holding lands in the name of a cheb. or mumlook. . 

Secondly. Native officers of revenue, who are (Jrohibitcd from 
acquiring lands by purchase at public auction, but who do Luy, 
or have bought, such lands, and held them under feigned names. 
There is an obvious objection to these persons being allowed to 
buy at auction, as they may Le tempted to intrigue to bring o. 
property into arrear with a view to acquiring it. 

Thirdly. European llritish subjects who were prohibited by law 
from holding lands either on lease, sale, or mortgage, but who did 
hold them under feigned names in all these modes •. 

2d. If so, when did that practice 3· The reply to the second question is 
originate, and what were ·the circum- contained in the replies to the first. 
stances that induced it 1 

3d. Are there any advantages in the 
continuance of that practice, and if there 
be, what are those advantages? 

4· There do not appear to be any ad
vantages. In the first case, the practice 
is founded on a prejudice, in the second, 
on a fraud, and in the third case, the 
alteration in tlle law has rendered the 
practice unnecessary •. 

· 4th. In case of it being determined 5· The best remedy would seem to be, 
to prevent the continuance of that prac- to direct that all claims brought before 
tice, what provisions of law would most any public authority, hy or in behalf of 
surely and con\'eniently, and with least the real Ol\'ncrl or on the ground of o. 
risk of injustice to individuals, effect title derived from him, to recover lands 
that object? held under a feigned name, be rejected. 

Due notice must of course be given to allow all persons so cir
cumstanced to declare themselves. A year's notice for this purpose 
should be sufficient, and all suits or claims not brought within that 
time should be barred. The natives of highest rank require some 
indulgence in the mode of transacting their business with the 

. re\·cnue officers, which might be allowed. 

Sudder lloard of Revenue, Allahabad, 
25 July 1837.' 

ABSTRACT • 

I have, &c. 
(signed) H. Elliot, 

Secretary. 

. Reply to No. 33, of 30th June, submittin11 lloard's replies to the questions 
regarding the bold irrg of land in the N. W. Pr;vinccs in fictitious names. Board 
think that practice should be di~continued, and sugnest a method. 

The foregoing papers require no order. "' 
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To the Rigl1t honourable the Earl of Auc!tland, a. c. B. Governor General of India 
in Council. 

' 
'VE have now the honour to report upon the substantive law to which we think 

. all persons in the Mofussil not subject to Hindoo or l\Iahomedan civil law should 
be subject. ' 

On the 15th of November 1836, the government of Bengal sent to the Supreme 
Government, to be forwarded to the Law Commission, an extract from a despatch 
of the Honourable Court of Directors, and other papers, connected with certain 
complaints of the East Indian~, and their petition to Parliament. 1\:lr. Secretary 
Mangles, in his letter of the 17th December 1836, forwarded the same to the 
Law Commission, to be considered in their proper place. 

Of the many subjects to which these papers relate there are three which, as 
belonging to jurisprudence, and as being very important, appear to be peculiarly 
deserving of our consideration : , . 

1. The uncertain condition of the petitioners, as regards civil law. 
2. Their subjection to 1\fahomedan criminal law, 
3· The subjection to criminal courts constituted according to l\fahomedan 

principles, or at any rate not constituted according to principles acceptable to 
Christians of British descent. 

The second of these questions we consider to be disposed of so far as regards · 
the Law Con1mission, by the proposed penal code ; and upon the third ,we propose 
to report separately. The present report will therefore treat only of the first. 
, Among the papers referred to us is a letter from .Mr. Advocate-general 
Pearson, dated 21st February 1832, addressed to 1\fr. Deputy Secretary Thomason, 
in answer to one enclosing the draft of a Regulation intended to provide for the 
case of the East Indians. The third paragraph of Mr. Pearson's letter is· as 
follows: 

"The first difficulty which occurs to me on the subject, and which indeed. 
pervades the whole of it, is the want of some definition of the class of persons to 
whom the Regulation is meant to apply, the consequent difficulty in dete!mining 
who are properly East Indians, and in what distance from the pure European 
blood this character is to be found. By the general law of E,!!J?land all children 
(even those who are born out of the king's liegeanee) whose fathers were natural
born subjects, are subjects themselves, and I apprehend that if an English subject 
marries a woman of mixed European and Asiatic race, their children would be 
English subjects to every intent and purpose. If so, the mere shade of colour or 
complexion would be no criterion as to those who are the objects of the Regulation. 
I conceive that difficulties of a like nature must have arisen in all countries where 
the application of a law was limited by the lineage of individuals rather than by 
the Loundaries of the territories they inhabited. But in this country the difficulty 
would IJc greater than in any other, on account ofthe difference in the legal situa
tion of the parties, from the circumstance of the legitimacy or illegitimacy of theit· 
birth, and whatever may have been their subsequent intermarriages with each other, 
the difficulty of discovering whether the first East Indian parents were the offspring 
of wedlock or not. I would also observe, that it is not said whether under the 
general denomination of East Indians, that mixed race of persons who are usually 
styled Portuguese, arc meant to be included.'' 

The difficulty thus pointed out by Mr. Advocate-general Pearson is no doubt a 
considerable one. We are, however,· persuaded that it is, with reference to the 
present purpose, a purely gratuitous one; because we believe that for the remedy 

585. · 3 K 2 of 

(B.) No. VII. 
Petitions of 
East Iudians and 

, Armenians. 



(B.) "So. YII. 
rttitil1r.S of 
East lnd:ans and 
Armenians. 

. SPECIAL REPORTS OF THE 

of the practical grievance of whi~h the petitioners ~ompl~in, no other definition is 
necessary than the simple ncgatn·e .one o~ not ~~mg ll~ndoos or 1\I.ahom;dans, 
a definition common to the East Indians w1th llnt1sh subJects, .Armcmans, 1 ortu-. 
"Ucse, Frenchmen, and many others. 
o In considering "hat ought to, be. Jone towards satisfying the claims thus. aut 
forward by the East Indians, it appeared to us ~hat our first d.uty ,,.~ t~ cons1 cr 
carefully what now is, or ought to be, accordn~g to ~~co;;mscd p~mciplcs, the 
Je .. al condition of these petitioners; and as no spcclallcgis.ativc prons10n has been 
m~!le for them the answer to this question must necessarily be an answer to the 
mor'! oencral a~d surely very important question, what is the la1v to which all per
sons i~ British India for whom no special provision has been made, or who arc not 
excepted on account of special circumstances, arc subject? or, in other words, 
what is the lex loci of British India? . . 

This is a question which we ~elieve It~ never been fully dis~uss~d,' perhaps has 
neTer been steadily looked at; 1t forced 1tsclf upon our attent1on m the coors~ or 
our investigations into the s)a,·ery of this country, hut we thought t~e detailed 
examination of it more appropriate to this place, and therefore have contrntcd 
ourselves with referrina to this report in that which we have prepared upon 

0 - . 
slaverv. · 

Th~ common opinion, at least among those who think that there is &ny lcz loci, 
seems to be that the Mahomedan law, in all the countries which were subject to the 
Mo,.ul Emperors, is the lex loci of those countries, and that the Hindoo law is the 
lex loci of those territories which were never bropght under that subjection. 

And this opinion, besides being the common one, has also the advantage of being 
deducible from a principle supported by very high authority. · ' · , 
· We are disposed to think, however, that neither the Hindoo nor :\lahomcdan 
law can be considered as the lex loci or any part of British India. They seem to 
us to be in their own nature incapable of performing the function or n lcz loci. 
The doctrine that the laws of a country remain in force until they nre altered by 
the conqueror, aud bind all persons· in· the country, must, we apprehend, receive 
some limitation when that law is in its own nature so utterly inapplicable to 
strangers, as are the Hindoo and !\lahomeclan systems. 
· We bear in mind that the doctrine laid down in Calvin's case, 7th Reports, with 
regard to the conquest of an infidel kingdom, is treated by Lord Mansfield, in the 
case of Campbell v. Hall, Cowp. 204, as an absurd exception, which in all proba
bility arose from the mad enthusiasm of the Crusades; and that in the same case 
Lord l\lanslield lays it down as too clear to be controverted, "that the law and 
1egislath·e government of. every dominion equally affects all persons and all property 
within the limits thereof, and is the rule of decision for all questions which arise 
there/' "Whoever," he further says, "purchases, Jives, or sues .there, puts himself 
under the law of the place. An Englishman in Ireland, Minorca, the Isle of Man, 
or the Plantations, has no privilege distinct from the natives." And if this doctrine 
of Lord l\lansfield is to be taken for law in all its generality, then it will no doubt 
follow that. a European foreigner, an East Indian, an Armenian, every one, in 
short, who 1s not saved from such a consequence by some special legislati\·e provi
sion of the British Government, is subject to Hindoo or l\lahomedan law accord
ingly as he is situated in a part of llritish India in which the l\Iahomcdan law has 
or has not superseded the Hindoo, or been in its turn superseded by it. ' 

.Bu~ notwithstan?i~g t.he great authority of Lord 1\fansfielll, we 'cannot help 
th!nkmg that a distmctiOn must be made in such cases as the conquest of a 
Hmdoo or Mahomedan nation. The distinction, however, which· we should 
venture to suggc&t differs somewhat from that which Lord 1\Iansficld has pro· 
nounced absurd. · 

The distinction pronounced by Lord l\Iansfield to be absurd is thus stated in 
Calvin's case: "llut if a Christian king should conquer a kin"'!lom of an infidel 
and bring them under his subjection, then ipso facto the law~ of the infidel ar~ 
abrogated, for that they be not only against Christianity, but arrainst the law of 
God and nature contained in the Decalogue; and in that case 

0

until certain laws 
~e c~taiJ!ishcd. amon;1;st them, th.e king by him~clf, and such Judge as he shall 
app~mt, ?hall J~dge t~cm an.d th:Ir cau~cs a~cordmg to natural equity, in such sort 
as J..m:;~ m .ancJCnt Urnes dad mth the~r kmgdoms before any certain municipal 
laws were given, as before hath been sa1d." · 

That the llin!loo and Mahomedan laws were abrogated, ipso facto, when the 
king 
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king of Great Britain • brought these countries under his subjection, we admit to 
Le an absurd doctrine; but it is one thing to say that the Hindoo and l\Iahomedan 
laws did not cease upon the conquest to bind Hindoos and Mahomcd:ms, and 
another thing to say that these laws continued after that event to bind all 
Christians and others as long as they abide in this country. And with great diffi
dence and hesitation we are inclined to adopt only so much of Lord Mansfield's 
doctrine as will support the first of these propositions, rejecting that portion of it 
from which the last of them is deducible; that is to say, we are inclined to think 
that the Christian subjects of the British Crown, anq of other nations coming into 
British India, indeed all persons in British India not being Hindoos or Mahome
dans, arc, independently of all statutes, charters, and treaties, exempt from the 
operation of the llindoo and Mahomedan laws. 

Petitions nf 
East Indians and 
Armenians. 

It is possible to conceive that a nation not Christian should have a system of 
law which might without flagrant inconvenience be applied to Christians ; . such was 
the system of law existing in the Roman empire before. the reign of Constantine 
the Great; but the Hindoo and Mahomedan laws are certainly not such systems; 
they are so interwoven with religion as· to, be unfitted for persons professing · 
a different faith. The Hindoo and l\lahomedan religions are not part and parcel 
of the law, but the law is part and parcel of the Hindoo and 1\Iahomedan religions. 
The character of a le.r loci seems therefore to be utterly unsuited to the genius of 
such systems. · 

With regard to the Hindoos, we believe that they do not themselves consider 
their laws as the laws of any country, but· as the laws of the people who are 
Hindoos by birth. . '· 

Sir Edward Hyde East, in his evidence before the Select Committee of the 
House of Lords, speaking of the term "Geutoos,". in the Charter of the Supreme 
Court, says, "Whether that was intended to comprehend all other. descriptions of 
Asiatics who happened to be located ·":ithinthe British bounds in India, is perhaps 
very difficult to be told at this time of day;, and there is this singularity ·in the 
Hindoo law, that when any Asiatics, such as Sikhs, . Parsecs, Chinese, and so on, 
come' and settle in India, they bring with them, as it is understood, their own civil 
laws in many respects, such as of marr.iage, su~cession,. &c.: This is the general 
spirit and understanding of the· Hindoo law; so that all questions, of marriage, 
which in most other countries in the \Vorld is a question of local ccrem~my, and to 

. be governed by the law of the country, and Il)odes of adoption, and various other 
matters, are regulated by their o~n particular customs which they bring with 
them." . . . , 

·Sir Edw'arcl East endeavours to account for the state of things he has been 
• describing, thus: . , . . . • . . . 
. "It is a singular state· of things, arising' probably from the circumstance that 
India has been so frequently, overrun by different classes of conquerors . and 

I " . . sett ers. • . , , . . . . 
. To us, however, it appears mos~ naturally to arise out of the fact that the Hin

doos look upon their law as part of their religion, with which an Armenian or a 
Chinese living in Hindustan has no more to do than 1!- guest in a Benedictine or 
Franciscan monastery has to do with the rules of those religious orders f. 
· There is sufficient evidence that this is the light in which the Hindoos themselves 
look upon theil· own law; they are perfectly tolerant of other laws as of other 
s·eligions; they are even more tbail tolerant, for they look upon the dh·ersities 
~f Jaws and religious prevailing among mankind as a beautiful dispensation of 
Providence, ,which would be marred by the conversion to Hindooism of those wl10 
are not born Hindoos. 

The learned Bramins who compiled the code of Hindoo laws, translated by Mr, 
. Halhed, 

' • The Statute 53 Geo. :J, c. 155, assumes in its preamble the undoubted sovereignty of the 
Crown. 

t It is obvious that, even though the doctrine in the text should be admitted in its fullest extent, 
·it would nevertheless frequently happen that persons living in a country subject to a II indo" govern
ment "ould be liable, though not belonging to that religion, to have the purely penal or burden&om" 

-parts of that law npplied to them. A Christian or a Mahomedan living unde•· a Hindoo government 
might be punished for a crime, or compelled to pay n debt or a tax according to Hindoo law, not 
because he was entitled to have that law administered to him, but because somebody else was entitled 
to insist upon its being administered to him, . 

sss. 3 K 3 
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Halhcd, express themselves in their preliminary discourse to that work, as 
fu!!ows: . 

(13.) Xo. nl. 
1\ti~i,llB oi 
Ea;t Indians and 
_\rmfnians. •• lie (the Supreme llciog) appointed to each tribe its own f~1th, anJ. to C\-cry 

sect its own reli,.ion; and ha\·inoo introduced a numerous vancty of castes, and 
a multiplicity of <!ilfercnt. custom~, he Yicw~ in cac!l particular p_lace the mode of 
worship rcopecti,·ely appomtcd to 1t; sometimes he IS e~ploycLl ~n~h the attcnllants 
upon the mosque in counting tl1e sacred beads; somctuucs he IS Ill th: temple, at 
the r.doration of idols; the intimate of the Mussulman and the fncml of the 
HimJoo • the comp;mion of the Christian, and the confidant of the Jew. Where
upon m~n of exulted notions, not being IJent up?n hatreJ. anJ. opposition, bu~ con
siderin" the collected body of creatures as an object of the power of the Alm•ghty, 
by im-e~tigating the contrarieties .of sects, a;tJ. the different customs_ of reli;;ion, 
ha\·e stamped to tliCmscl¥es a lustmg reputat1on upon the pa;e of ~he world, par
ticularly in the extensive empire of Hindustan, which is a most dchghtful country, 
and "herein are collected "'reat numbers of Turks, of Persians, of Tartars, of 
Scytl:ians, of Europeans, ol' Armenians, and of Abyssinians. And whereas this 

Deno:al and Dehar. kin,.dom was Ion"' the residence of Hindoos, and was govemed by many powerful 
o . · roy~ and rajahs, the Gentoo r.cligion became catholic and un.h·ersal here; but \\~hen 

it was afterwards ravaged m several parts by th:: anmcs of )lahomedamsm, 
a chan"'e of religion took place, and a contrariety of customs arose, and all nfl"J..irs 
were tr~nsacted according to the principles of faith in the conquering party. upon 
which perpetual oppositions were engendered, nnd continual differences in the 
decrees of justice ; so that in every place the imn1cdiatc magistrate decided all 
causes according to his own religion; and the laws of Mahomed were the standard 
of judgment for the Hindoos." 

This shows, we think, that a country conque~d from a llindoo sovereign is not 
within the principle laid down by Lord l\1anmeld, in the case of Campbell v. 
Hall. We are not driven to contend tb::t it is au exception wuich he would ha\·c 
made if his attention had been called to the grounds of it, for neither the words 
nor the spirit of his main proposition include &uch a case. His. main proposition 
is1 that whoever purchases, lives, or sues in any country, puts himself under the law 
of the place; and throughout his judgment it is assumed that there is some b1v 
of the place; now in a country subject to a Hindoo sovereign there is no law of 
the place •. · 

In confirmation, we may observe, that the Christians of St. Thomas arc said to 
ha¥e ::cknowledged a Gentoo sovereigo, but to -have bee11 governed, even in 
temporal concerns, by the Bishop of Angamala.-Vide Gibbon, vol. 8, p. 347· 

The unfitness of the 1\fahomedan law to be the lez loci of a country subject to a 
government not 1\fahomedan, depends upon somewhat different considerations. 
In this case, as well as the case of Hindoo law, the unfitness is the consequence of 
the indissoluble union of law with religion; but there is this remarkable difference 
between the cases, the Hindoos, in consideration of this intimate union, hold that 
even in a country governed by their own princes, their Oll'n law, bein" the word of 
God addressed specially to the Ilindoo race, is not the law of the plac~ but the law 
of the Hindoo inhabitants. The 1\Iahomedans draw a quite different inference 
from the identity of their law and religion; and hold that their law, bcin~ the word 
of God, addre~~ed generally to all mankind, is not only the fez loci of countries 
subject to 1\Iahomcdan sovereigns, but ought to be the law of tue whole world. 
In accordance with this principle, they hold that, upon the acquisition of any 
country IJy a Mahomedan prince, their law becomes the lex loci, not at the discre
tion of the prince, but as a matter of strict law and religion ; and also, that when 
their law has once been introduced it can never be lawfully superseded by auy other 
svstcm • • 

In Colond Galloway's observations on the law and constitution of India, the 
question is discussed whether or not the Maho:ncdan law has superseded the 
llindoo. He decides that it has; and the grounds of his decision bear .di
rectly upon the more general question which we arc eonsidcrin"'. Colonel 
Galloway, it will be obsened, justifies his statements by .i\Iahorncdau"authorities; 

and 

• lly •'•ying that th"e is no law of the place, we mean that there is no law which would be •·nforced 
upon any •trangero where no inter<•ts but tbeir own are concerned, anrl where there io nol)ling to lead 
to the inference tbat lhey meant of their own accord to adopt the law Ly which the llindou h1haLitants 
arc bound. 
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and as far as our inquiries go, he is quite correct iu all that relates to this subject. 
"'V c cannot believe," he says, "that a .Moslem who had the power, even the lecral 
power, to exterminate the Hindoos as idolaters, would have the will to adopt ;nd 
to allmiuistcr their law and constitution, and tu subject his Moslem conquerors to 
it. It is impossible to suppose that a Moslem by exercising would contribute to 
the permanence of the laws and constitution of an idolatrous and conquered people. 
The Mahomedan prince who should have attempted this, would, by the sacred law 
of l1is Saviour, have subjected himself to the pains of apostacy ; and by the ordinary 
Jaws of the human mind, to the contempt and execration of those in whom alone. 
he was powerful. 

" During the whole period of the 1\Iahomedan history in India, though we 
ha,·e seen that IIindoos were employed even at the head of other departments, we 
}Jave ne,·cr heard of a Hindoo judge; and assuredly no Mahomedan kazee could 
ever have been found to 2dminister the laws of Menu." 

After a few more obsenations, he continues, " This much for the probability 
of the case. Let us see what the law of the conquerors is. 

" Dy the 1\Iahomedan law, the Daur-ool-hurb, as a foreign province, becomes 
the Daur-ool-Islam1 that is, becomes apne.xed to the 1\Iahom~dan dominions by 
the mere act of conquest, and the exercise of even a part of the law of Islam 
in it. 

"That country is the Daur-ool-Islam," says the Jaumeea-oor-Ramooz, "in 
which the laws of the l\Ioslemeen prevail;" and, adds the same writer, " it is 
stated by Zanhedce that, according to the unanimous opinion of the learned, the 
Daur·ool-hurb becomes the Daur-ool-Islam by the exercise of even some of the 
laws of Islaurn in it. Profession of the l\fahomedan faith on the part of 
the inhabitants is not a conditi"n. Therefore, by the Mahomedan law, India 
undoubtedly was the Daur-ool-Islam, nay, is held by law to be so now; for it is 
not a necessary condition that 'the sovereign be a Moslem. If then by law the 
empire of India, by virtue of the 1\fahornedan conquest, became the Daur-ool
Islaum, that is, a part of the 1\Iahomedan dominions, it would have been abso
lutely contrary to law, even an heresy in its most formidable shape, to have suffered 
any law or constitution to exist in India but that of Islaum. Every law, even 
private ri,~;ht and interest, which existed in the country prior to the conquest, by 
that act alone perished." 

After some further details, Colonel Galloway thus sums up: " This is the 
J.fahomcdan law of conquest; and it is mandatory, and not optional, to establish 
the law of Islaum within the l\fahomedan dominions." 

'Ihe same doctrine is clearly implied in the 2d chapter of the gth book of the 
Hedaya, entitled, "Of the Manner of\Vaging ·war." 

The chapter begins thus: " When the Mussulmans enter the· enemy's country, 
and besiege the cities or strongholds of infidels, it is necessa1·y to invite them to 
embrace the faith, because Ibn Abbas relates of the P1·ophet that, ' He never 
destroyed any without p1·eviously inviting them to embrace the faith.' If, there
fore, they embrace the faith, it is unnecessary to war with them, because that 
which was the de$ign of the war is then obtained without war. The Prophet, 
.moreover, has said, ' We are directed to make war upon men until such time as 
they sh111l confj:!ss there is no God but one God; but when they i:epeat this creed, 
their persons and properties are in protection.' If they do not accept the call to 
the faith, they must then be called upon to pay jizyat, or capitation tl!x; because 
tl1e Prophet directed the commanders of l1is armies so to do; and also because by 
submitting to this tax war is forbidden and terminated, upon the authority of the 
Koran. If those who are called upon to pay capitation tax consent to do so, they 

. then become entitled to the same protection, and subject to the same rules as 
l\1 ussulmans, because Alee has declared, ' Infidels agree to a capitation tax only 
in order to render their blood the same as Mussulman blood, and their property 
the same as Mussulman property.'" 

The l\f ahomedan law 1 then, repudiates the doctrine laid down in the case of 
Campbell v. Hall, respecting the effect of conquest upon the existing law of the con
quered country, in both its branches. In the case of a conquest made from a l\Jaho
medan prince it does not admit the right of the conqueror to change the law. In 
the case of a conquest made by a l\lahomedan prince, it docs not admit that the law 
·established in the country continues to bind all persons within it till altered by the 
new SOl'creign, but insists that the conquest abolishes that law, ipso jure. This last 
}Jl'oposition, it may be observed, contains the very same doctrine as that laid down 
. 585, 3 K 4 , by 
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I\ tiLit>ns .. r by Lord Coke rrspectmg a conquest y an · ng as 1 prmc~, :t~lu w uc 1 oru 
~:,,: It diar.s ::r.d l\Iansfield justly stigmatised tts absurd. ~ut though the ~oct~me IS the same •. the 
Atmcni,,n,.. root by which it inheres in the system 1t belongs to, IS w1dcly ~ntl csscnll:tlly 

tlilferent. The En,.lish law as it docs not profess to be a re,·clataon from Gotl, 
may he change~ by <>Parliam;nt in the way ~f legislation, nnd by the courts of law 
over-ruling antaquated doctnnes, as we sec 1t has been cl~anged by Lord l\lansfic.lu 
in this ,·ery article. llut the l\fahomedan _law not bem)!, .so .f~r as r.c~ards 1ts 
fundamental principles, the creation of a le_gtslature: nor of J.udactal dccas10m, hut 
assumin"" to be tlte revealed commands of God, 1s, upon 1ts own fundamental 
principl~s, absolutely immutable A ::\~ahomedm Lord Coke wouM ~e a ~aint: 
a Mahometlan Lord l\Iansfield a herettc or an apostate. Another dt\"Crstty of 
consequences tlowin"" from this difference is that, whereas an English conquest of 
a 1\Iahomedan country leaves the void caused by the abolition of ~lahometlan 
law to be supplied by mere natural equity, a l\~ahomedan conquest of any non
Mahomedan country not only sulJ\·erts the cstabhshcd !all", hut, UIIO flatu, sets up 
the :r.Iahommedan law in its stead. . · 

The doctrine laid down in the case of Campbell r. Hall is admirable as a part of 
the public law of nations, who c~n act upon.it reciprocally. If th~ F~n;h. conquer 
an En"lish settlement, the Engltsh law contmues to he the lc.r lcc1 untll1t IS altered 
by the'" French government; and therefore it is not unfit~ing ~hat. if the Englis!1 
conquer a French settlement, the French law should contmue m lake manner until 
the English government tibould think fit to change it. Uut if a !.\lussulmao prince 
should conquer an English or French settlement, the English or French law is 
ipso jure utterly abolished. The prince himself cannot save it from abolition. If 
he were to attempt it, he would be guilty of heresy, and his judges would be bound 
to dasobey his commands. • 

All these considerations impress us with the belief that if Lorrl l\lansfield bad 
been cal!ed upon to tlecide a case arising in a country conquered from or ceded by 
a l\lahomedan power, and had been pressed by these or similar arguments, he 
would have been disposed, in over-ruling Lord Coke's doctrine, to have limited 
the continuance of the l\labomedan law to the l\lahomedan population, who 
alone would suffer from the fanatical injustice which he was seeking to remedy. 
His doctrine in the ~e of Campbell "· Hall was, so far as regards l\lahomedao 
countries, extra-judicial, not being called for by the circumstances of the case. 
And it is no disparagement of this great magistrate to say that this, like many 
extra-judicial dicta, is found to be susceptible of amendment,. when instead of beinrr 
considered only as part of a more general proposition, it becomes the direct and 
principal object of attention, and suggests to. the understanding the specialities 
which may distinguish it from the other cases of that more general proposition. 

But even if we waive this objection, and admit, for tho sake of argument, that 
the 1\Jahomcdan Jaw is not to be excluded from the privileges conferred by the 
rules of international jurisprudence, because it denies the authority of those rules, 
and refuses to be bound by them, other unanswerable reasons remain why it cannot 
be recognised by any but i\fahomedan jurists as the le.r loci of a country in which 
the ruling power is not .Mahomedan. ·. . _ . 

The reasons we speak of are drawn from the manner in which persons not of the-
faith are treated by that law. . · . . 

The l\fahometlan law divides the people into l\fussulmans, Zimmecs, and 
Mustamins. . 
. Zimmees are infidel subjects, that is, infidels who have submitted to the capita-·· 

t10n tax. 
Mustamins are infidel aliens. Their:" condition is thus described in the lledaya, 

,·ol. 2, p. tgG:- '· 
" If an alien come, under protection, into a 1\Iussulman territory, the Imam. 

must not wffer him freely to reside there for the complete term of a year, but must 
give him notice that ' if he should remain the full year, he will impose jizyat 
(capitation tax) upon him.• The reason of this is, that an alien is not to be allowed 
to continue in a Mussulman territory fm· any considerable space of time, except in 
slavery, or in consiilcration of paying the capitation tax; if he continue in the 
1\lm6ulman territory for a whole year, he becomes a Zimmcc or subject; because 
wl1cn he remains a year in the 1\Jussulman territory, after the Imam's notice to him, 
it is ~nown that he UIIUCrlakes to pay capitation tax, and he becomes a bUhjcct of 
course." 

If, then, the 1\Iahomcuan law is still the le.l" loci of British India, nil the 
Europeans 
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Europeans in the 1\fofussil, including the British themselves, must be considered 
as Zimmces, for in no other capacity could l\fahomedan law be administered to 
them. That it is impossible for any government, not itself Mahomedan, to 
consider them ns Zimmees, is, we suppose, sufficiently evident from what has been 
already stated; but the absurdity of such a proposition will become still more 
manifest if we look at the legal disabilities of a Zimmee. 

No Zimmee can be a judge in a l\Iahomedan tribunal. · 
Colonel Galloway, in the sequel to the passage we have already quoted from 

him, says, " Even questions of inheritance among non-Moslem subjects, as I have 
before stated, are not left to the decision of any other than a Moslem tribunal, 
but must be decided according to the Mahomedan law, and by Moslem judges; 
for e,·cry judge must be a Moslem, as is stated by all writers on the law." 

" The authority of a kazee is not valid," says the Hedaya, " unless he possess 
the qualifications necessary to a witness; that is, unless he be free, sane, adult, a 
1\Iussulman, and unconvicted of slander." 

Professor Horace Wilson infers, from Mr. Orme's making an assertion incon
sistent with this doctrine, that he " must have been exceedingly ignorant of the 
character, and apparently of the languages, of the people." · 

This inference is to be found in a note to Professor Wilson's edition of Mr. Mill's 
History of India, vol. 2; page 164. " Mr. 1\Iill," he says, " may be excused 
for making ~uch a mistake as to assert that under the Mahomedan government 
the offices of 'magistrates' were filled by H.indoos. He follows the authority of 
Orme; but Orme, though an excellent guide in all that relates to the European 
transactions which' he beheld, must have been exceedingly ignorant of the character, 
and a11parently of the languages of the people. His remark that the adm!nistra~ 
tion of justice devolved upon the Hindoos is most certainly erroneous, as no 
unbeliever· could, consistently with the principles of the 1\fahomedan faith, have 
been entrusted with such duty; and the illustration be ·gives, that the office of 
dunn was generally conferred upon Hindoos, is an amusing proof how little he 
understood what he was saying; the office of duan, or dewan, being of a financial 
nature, and wholly unconnected with the administration of justice."* · · 

So.also no Zimmee can be an arbitrator: · · 
" It is ·not lawful to appoint a slave, or an infidel, or a person that has been 

punished for slander, or an infant, to act as an arbitrator, because none of these 
is competent to be a witness-.''-· Hedaya, "Vol. 2, p. 638. · · 

:These doctrines of the Mahomedan law, relative to the disqualification of any 
but a 1\fussulman to be appoipted a judge' or arbit1·ator, we1'e found in full force 
in this country when the· British•government began to make inqui1·ies into the 
subject. This will be seen from what is stated in the Sixth Report from the Com
mittee of Secrecy; appointed to inquire· into the state of the East India Company, 
pageg! · ··· · ' · 

"April1772. · Letter from Council of Revenue at 1\Ioorshedabad to the Presi
dent and CounciL-This letter encloses a memorial from the naib duan, on the 
subject of arbitration, accurately distinguishing such causes as are proper for that 
mode of decision, and such as must be decided by the courts of judicature accord
ing to the law ; of the latter kind, "he states, are all disputes of inheritance, pro
perty, purchases, assignment, and the like. That these cases, depending upon 
the laws of the Scriptures, according to' the orders of the Almighty and his Pro
phet, cannot be proper subjects of arbitration, fo1· the right must be decided 
according· to the precepts of' the law, and common arbitrators cannot be proper 
judges thereof. That cases of misdemeanor or offence, by one subject to another, 
cannot be referred to arbitration, but must be judged and punished by the proper 
officers of justice, and much more especially crimes of a higher magnitude must 
undergo the judgment of the law itself; that, on the other hand, in cases of debt, 
account, or other commercial concern, arbitration is the best mode of decision ; 
tl1at he had accordingly issued orders to the officers of the courts of justice in the 

· · several 

• It is true, however, that in the decay of ~he M~homedan power the dewan did exercise judicial 
llUtbority; and Mr. Orme probably took Ius notions of the Mabomedan system of government 
from wbnt be saw actually existing, without inquiring bow far i,t might consist with strict, ~1~bo· 
medan pl"inciple.-See 5th Report, 1B12, pp. 6. 1go; Colcbrookes :Supplement, p. 8; Grants State 
of Society in India, in the General Appendix to lteport of Select Committee of the House of Com-
mons, IB;i2, P• 16. . 
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scnral districts, tl1at in all matters of debt, trade, petty quarrels,, nml ~rdinary 
occurrences., where the parties ~re willing to refer, they shouiJ oppomt arb1~rato~s, 
and that registers be duly kept m the Courts of Adawlut of all causes dec1deJ m 
that way. . . 

" The letter of the Council of Re1·cnue represents the necessity ofrestnctmg the 
orders rElati¥e to arbitration to such cases s~ccificd for that pur~ose !n the; na~l> 
duan's memorial ; for that it would be productll'e of the greatest dissatisfactiOn m 
the country, if that mode of decision was to be substitutc.J i!l the place of judi
cial determinations, in such cases as fall under the first pnnc•ple! of the l\Jaho
mctan law; that such a measure would he regardeJ by all the 1\Iah.omet:ms as an 
infrin"'emcnt on their reli"'ion and customs, would excite great d1scontent and 
apprehension, and perhaps "'be li~ble to an .obstinate. and infle~iblc opp?sition.'' 

The government of ~engal, m approvmg o~ th1s sugr.est10n, f:llmto the ~·cry 
natural error of supposm<T that when the parties to a smt were llmdu!, n Ilmdu 
mioht be called in to assi~ the magistrate with his knon·ledge; this, it l{ill be 
see~, called forth a strong remonstrance from the naib du:m : 

" In the answer from the President and Council to the Council of Revenue, they 
entirely assent to the distinction proposed in the above letter, declaring that all 
cases of inheritance, marriage, or other matters, for which the 1\lahometnn law has 
made provision, and likewise matters respecting inheritance, and the p:uticular 
laws and usages of the castes of the Gcntoos, should he decided by the established 
magistrates, assisted by the proper per~ons of the respective religions, according 
to the laws and usages of each." 

"The Council of Revenue, in a letter to the President and Council, l\Iay 1772, 
enclos~d a remonstrance of the naib duan, respecting that part of the instructions 
in the last letter of the President and Council, \\ hich directed, that in cases of 
the inheritance of the Gentoos, the magistrates should he assisted by the Drah
mins of the caste to which the parties belong. In that memorial the naib duan 
strongly remonstrates against allowing a Drahmin to be called in to the decision of 
any matter of inheritance or other dispute of Gcntoos. That since the establish
ment cf the 1\lahometan dominion in Hindostnn, the Drahmins had never been 
admitted to any such jurisdiction; that to order a magistrate of the faith to decide 
in conjunction with a Brahmin, would he repugnant to the rules of the faith, and 
an innovation peculiarly improper in a country under the dominion of n 1\lussul
man Emperor. That where the matter in dispute can be decided by a reference 
to Brahmins, no interruption had ever been g1ven to that mode of decision; but 
that where they think fit to resort to tbe established judicatures of the country, 
they must submit to a decision according to the rules and principles of that law 
by which alone these courts are authorized to judge. That there would he the 
greatest absurdity in such an association of judicature, because the Brahmin would 
determine according to the precepts and usages of his caste, and the magist1·atcs 
must decide according to t]10se of the 1\lahometan law. That in many instances 
the rules of the Gentoo and 1\lussulman law, even with respect to inheritance and 
succession, differ materially from each other." 

Lastly, a Zimmee cannot be a witness respecting a Mussulman. This has already 
appeared by our quotations from the Hedaya, in the form of a reason why a Zim
mce .cannot be a judge or an arbitrator. In that part of the book which treats of 
evidence, it is assumed as unquestionable law. 

Now, it seems to us as clear as 'any propositio~ of the sort can be, that a system 
oflaw which, according to its own principles, can only he administered by Maho
medan judges and ~Iahomedan arbitrators, upon the testimony of l\Iahomedan 
witucsses, is not a system which can deyolve ipso jure, and without express accept
ance, upon a government and people of a different faith. 

The author of the work from which we have been quoting, is a disciple of the 
school of Hancefa. This is the most liberal of the 1\lahomcdan schools of juris
p.rudence; it will be found that they really arc very liberal to Zimmecs, when the 
_r1;;hts of that class only are concerned, and not the rights of Mussulmans • 

.According to the author of the Hedaya, "The testimony of Zimmces, with. 
respect to each other, is admissible, notwithstandin•• they be of different relirrions." 
Of coune it is admissible, dfortiori, when they ar~ ~f the same relig-ion. 

0 

lie give.~ the arguments of l\lalik and Shafci a"'ainst this last proposition, and 
the arguments of those with whom he agrees, and whom he calls "our doctors,'' 
on the otiH;r bide, and then shows the invalidity of an objection which might uc. 

· . m~c 
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mauc to the first anu more general propositiOn, but which does not apply to the Petitions of 
last and less general one. East I~dians and 

Since, then, a Zimmcc might be a witness \~here the rights of unbelievers onlv ArmeDiam. 
are concerned, it seems to follow that, in such cases, a Zimmce might also be an 
arbitrator, and even a judge. For, as we have seen, the only reason assigned in 
the Ilcdaya why a Zimmce cannot be appointed an arbitrator is, that he is not 
competent to be a witness. In like manner, we have seen that the. authority of a 
kazeo is, in the same book, said not to ue valid unless he possess the qualifications 
necessary to be a witness, one of which is, that of being a Mussulman; and imme-
diately after, the reason is assigned in terms which evince in the strongest manner 
the dependence of the one disqualification upon the other. The whole passage 
runs thus :- · 

" The authority of a kazee is not valid unless he possess the qualifications 
necessary to be a witness ; that is, unless he be free, sane, adult, a l\Iussulman, 
and unconvicted of slander; because the rules with respect to jurisdiction are takeu 
from those with respect to evidence, since both arc analogous to authority; for 
authority signifies the passing or giving effect to a sentence affecting another, 
either "ith or without his consent; and evidence and jurisdictiou are both of this 
nature (the rules with respect to jurisdiction are here said to be taken from those 
with respect to evidence, because, as the sentence of the kazee is in conformity 
with the testimony of the witness, it follows that the evidence is, as it were, the 
principal, and the decree of the kazee the consequent). As, therefore, jurisdic· 
tion, like evidence, is analog<?us to authority, it follows that whoever possesses 
competency to be a witness, is also competent to be a kazee; and also, that the . 
qualifications requisite to be a witness are in the same manner requisite to be a 
k.azee." 

These principles are further illustrated by what is said in the second book, which 
treats of marnage. Speaking of authority to contract others in marriage, the 
author observes: "An infidel cannot be vested with this authority with respect 
to a 1\Iussulman, male or female, because the word of God says, 'He doth not 
admit infidels to any claim upon believers;' and if this authority were vested in 
infidels, it would be admitting them to such a claim ; and hence, also, it is, that 
tlie evidence of infidels, regarding Mussulmans, is not admitted; and upon the 
same principle, that 1\Iussulmans and infidels cannot inherit of each other. 
. " An infidel is vested with. this authority with respect to his children who are 

infidels, the word of God saying, ' infidels may exercise authority over infidels;' 
whence it is thatthe evidence of infidels regarding infidels is admitted, and that 
inheritance obtains among them." · 

These liberal doctrines, ·coupled with other liberal doctrines which -we are about 
to notice, and which relate to the substantive law, lead, it will be seen, to a result 
very different from what the intolerant maxims of lslamism would seem to promise. 
With regard to the substantive law to be administered to Zimmees in 1\iaho
medan courts, the M ussulman jurists appear, in general, to hold that it must be 
1\Iahomedan law. llut they hold, also, that the law itself admits of more or less 
modification in its application to Zimmees. Haneefa, indeed, seems to have held, 
that the injunctions of the law are not addressed to infidels. He seems to have 
gone the whole length of asserting that the Mahomedan law is a law for 1\Iaho· 
medans, and not a le.r loci, and that it ought not to be administered to Zimmces, 
even in a Mahomedan court. This opinion, which does not appeal' to be adopted 
by other Mussulman jurists, is attributed to- Haneefa in the Hedaya, in discuss· 
ing the question whether a marriage between infidels, which would have been 
invalid if the parties had been M ussulmans, but to which there is no objection by 
the rules of their own sect, is to be considered invalid upon their conversion to 
Islamism. The opinion of Ziffer, ijaneefa's contemporary and c<;>mpanion, upon 
the same question, is worthy of remark, for it seems to contain the principle upon 
which, coupled with the doctrine that wh~::re Zimmees only are concerned a 
Zimmee may be a witness, an arbitrator, or a judge, .the practice of 1\Iussuhnan 
governments has been usually modelled: ' 

" Ziffcr ·maintains the maniage to be invalid, but that infidels are not liable to 
be called to an account until tht'y embrace Islamism, or until they appeal to the 
law; that is, carry the mutter before the judge.'' 

Again, "The argumt·nt of Ziffer is, that the word of the sacred writings extends 
to all men alike, and const'<Jllt'ntly to infidels; but the parties, as being Zimmecs; 
arc not liaule to molestation; uut this exemption from mokstation is an cflect of 
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indukcnce, and docs not proceed from any ide:l of the marriage being legal ; and 
of co~rse when it becomes a subject of litigation, or the puties become ~fussul
mans, separation must ensue, the illegality of the marriage still rcmainin~. "-

retitions of 
East IoJians and 
ArmtLims. 

rol. I, PP· I 74. I75· . 
Here we see that, although the word of the la1v extends to nil men ahke, and 

consequently to infidels, still they arc nt liberty to follow their own customs among 
themseh·es, so Jon~ as they do not appeal to the bw, so Jon~ ns they do not c:ury 
the matter before the judge, that is to say, the l\Jahomedan judge. llut it has been 
already shown, that where Zimmccs onl~ arc concern;d, a Zim~e~ may be ajud;;e, 
whence it follows that a l\fussulman prmce may, mthout dev1atmg from ortho
doxy, permit any class of his infidc.l subjects tJ .foll?w ~heir ?WI~ laws nmon~ .them
selves and to have them enforced m courts of JUStice m wluchJudges of the1r own 
faith ~reside. Th.us t~e l\Ja.homcdans arri1·c, though by a ~ill'crent road, at n 
practical result nluch d1tfers httlc from the system of the lhndoos. They lJOld, 
indeed, ( Haneefa., howe\·er, seems an exception,) that there is a /c.r loci in their 
country, but they consider it as practically suspended with regard to unbclie\·crs, 
until.they shall be com·ertcd to the faith, or shall appeal to a l\lnhomcdan court. 

The examples of this are numerous. We learn from Prescott's IIiotory of 
Ferdinand and Isabella, that under the :M ussulman rule in Spain, "the Christians 
in all matters exclusirely relatin~ to themselves, were governed by their own laws, 
administered by their own judges, subject only in capital cases to an appeal to the 
2\Ioorish tribunals•. "-Vol. I, p. 6. 

It is said that the Greeks, under the dominion of the Turks, always looked 
upon the compilations of the Emperor llasil as the rule of their conduct; and it 
is probable that in doing so they had the sanction oftl1e Turkish gorcrnmcnt. For, 
as we are informed, it appears fi·om Thicrsch, (Etat Actucl de Ia Grccc,) that the 
Greek Islands \\ere, under the TurL:s, so many republics, governing thcmseh·cs 
entirely by their own laws, and through their own magistrates and judges. 

llut the most familiar instances are the numerous factories in the Levant and the · 
East, belonging to the various Christian nations of Europe, which we shall have to 
notice more particularly in another part of this discussion. 

Whether, then, we consider the 1\fabomedan law as itself rc~udiatinrr the inter• 
national doctrine of Christian Europe; or the ignominous posit1on which it assigns 
to persons of a different faith, where the legal rights of l\1 ussulmans nrc concerned; 
or lastly, the practice sanctioned by its most liberal expounders, of leaving each 
class of subjects who are not 1\lussulmans, to administer their own laws am on"' 
themselves by judges of their own, we must conclude that the doctrine of the unfit~ 
ness of l\lahomedan law to be the le.r loci of a country which has passed under the 
government of a Christian prince, rests upon a more solid foundation than the 
.. , mad enthusiasm of the Crusades.'' 

If it should be said that although the Hindoo law, taken as a whole, and the 
l\lahomedan law, taken as a whole, are unfit for the purposes of a lc.r loci, yet some 
parts of them, as of every other law, are in accordance with universal principles of 
jurisprudence, and that these parts only, separated from the rest, are to be considered 
binding upon all persons in llritish India who are neither Ilindoos nor .Mahome
dans, nor p~rso~s who hav~ by express enactment beeu subjected to English law, 
the answer u th1s: The Ilmdoo and .1\Iahomcdan systems profess to consist of an 
inspired text, and authentic expositions of that text. Each of them is consequently, 
according to its own fundamental principles, immutable and indivisible. A foreign 
legislature which disregards their fundamental principles, may, if it pleases, sepa
rate part of their provisions from the remainder, and enact that part, as we have 
actually done with respect to the Mahomedan criminal law ; but we do not 
administer these rules as the commands of God delivered by his Prophet, but as 
provisions which we think adapted to the circumstances of the country. The sepa
ration which we have thus made, and the mode in which we deal with the part 
separated, are quite inconsistent with 1\fahomedan principles ; for the Maho· 
medan and Hindoo law11 do not recognize the right of any human legislature to 
take them to pieces; still less will they resolve themselves into separate parts 
by the bilcnt operation of general principles of jurisprudence, which last i~ the 
thing assumed in the suppose:d ·objection to which we are replying. 

It 

• !>Ir. Prellcott'• authority for thi~ is the Fuero Juzgo: lntro. P• 40, edit, 1815, 
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I· It is perhaps hardly necessary to remark that the force of the above reasoning 
does not depend upon any supposed deficiency of the two systems in question, 
oonsidcrcd merely as systems of substantive law, nor upon our disbelief of their 
pretensions to inspiration. Had they been the perfection of wisdom, that would 
have been a good reason why our legislature should have made Jaws in imitation 
of them; but no reason for classing them with systems of law which, upon inter
national principles, a1·e binding, notwithstanding a change of sovereignty, upon all 
persons coming into the coup tries where they obtain, until the new sovereign think 
fit expressly to abolish them. As little would a belief in their pretensions to 
inspiration prevent us from excluding them from that class. Thus, for example, 
in the case of the Greek or Roman conquest of the Jews, assuming that the 
modem principles of international law had been established in those times, the 
unity of Jewish law and reli2ion would, if our aruuments are sound, have prevented 
that law from extending itself over the Gentile s'Ubjects of Antioch us or Vespasian, 
that is, from being the lex loci of Greek or Roman Judea, as effectually as it pre· 
vents the Hindoo and Mahomedan systems from being the le.r loci of British 
India. 

If then neither the Hindoo nor Mahomedan law is le.r loci of any part of British 
India, it remains to be considered whether English law is the le.t• loci. If it is not, 
then we are driven to conclude that there is none at all.· 

A country governed by one of the civilized nations of modern Europe, and yet 
lmving no le:r loci, w9uld be a phenomenon without example in jurisprudence. To 
.find an European example, we must revert to the state of things produced by the 
barbarian conquest of the Roman empire. Von Savigny, speaking of the sources 
of law in the new nations, produced by that conquest, expresses himself to the 
following effect: "Mixed together in the same territory, the two nations preserred 
distinct manners and la1vs, which engendered that sort of civil law called personal 
law, in opposition to territorial law. In tru_th, it is a principle of modern times that 
the law is determined by the territory, and that it governs the properties and con
tracts of all those who inhabit therein ; under this arrangement citizens differ little 
from strangers, and national origin bas no influence. But in the middle ages it was 
otherwise ; in the same country, in the same town, the Lombard lived accor~ing 
to Lombard law, the Roman according to Roman law. The spirit of personal 
laws reigned equally among the individuals of the different Germanic tribes, and 
the Franks, the Burgundians, and the Goths lived on the same soil, each according 
to their own law. Thus is explained the following passage in a letter from 
Agobardus to Louis the Debonnaire, 'One frequently sees conversing together five 
people, of whom no two obey the same laws.'" 

This however is unquestionably the condition of British India, if it be true that 
neither the Hindoo nor Mahomedan law can be le.r loci, and if it be· also true that 
English law owes its introduction' into India to the charters of the supreme courts 
or the mayor's courts. . · . 
. If there had been no authority in favour of this last proposition, we should have. 
l1ad little hesitation in denying it, and in asserting that when any part of British India 
became a possession of the British Crown, there being in it no le:c loci, but only 
two systems of rules for the government of two religious communities, the English 
law became ipsojure the le:r loci, and binding upon all persons who do not belong 
to either of those {:Ommunities. . There is certainly no express authority for this 
doctrine; but if it be admitted that neither. the Hindea nor Mahomedan law can 
.be considered as le.r loci, then British India must, we think, be considered with 
regard to all persons not Hindoos or Mahomedans, as .an uninhabited country colo
nized by Briti~h subjects. And then, according to the doctrine said to have been 
.laid down by the Lords of the Privy Council, 2 Pecre Williams, 7 5, with the 
reasonable limitations assigned to it by Sir W. Blackstone, I. 107, those British 
subjects must be held to have canied with them to this country so much of English 
Jaw as is applicable to their situation. And so much of the English law must be 
l1eld to be, and to have been, ever since the country became subject to the British 
Crown, the lex loci of British India. . 

This seems to us a fair application of principles of international law, to a combi
nation of circumstances to which they have not before been applied .. And accord· 
ingly, if there had been no authority opposed to it, we should have felt some 
confidence in this view of the case; but we are afraid that there is very grave 
authority which is not reconcilable with this view. As far as we know, all the 
judges of the Supreme Court of Calcutta, who have declared any opinion upon the 
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sub.icct, have used expressions which i~1ply that the legal.co~dition oi: Jn,Jia, ~pon 
its !Jccomin"' British was one for wluch the genrral pnnc1plcs of mtrrnatwnal 
juri>prudcn~e afford ~o remedy. That .even admitting the Hinuo.o and Mal!o;ne
dan laws to be !Jy their own nature restncted to the persons profcssm;; the ~eh;;wus 
faith '' ith which they are respcctinJy inter\\·ovcn, stJII the legal vacuum 11 luclamust 
~ave been occ~sioned by this r~striction, could 1_10t be fil~ed up by .the .spontaneous 
mflux of Enchsh law, but required the express mten·entaon of lc;;Islatn·e power. 

Those hi~h authorities all apnear to consider that the English Ia\\', liO far as it 
has been introduced into this c~untry, has been introduced by the charters of the 
supreme courts and mayor's courts, and would not now be in force in any part of 
India were it not for those charters. 

In the evidence of Sir Edward Hyde East, before the Select Committee ·or the 
House of Lords in J 830, in the appendix to that eTidence, and in the various 
learned and elaborate papers by the judges of the Supreme Court, contained in the 
Fifth Appendix to the Third Report of the Select Committee of the House of 
Commons, J 831, this doctrine is to be found frequently implied, but being trcatctl 
as a matter not in controversy, there is no explicit and succinct statement of it 
adapted to quotation. 

We do not know when this doctrine was first broached. 'Vc should conjecture 
that it was not till after the establishment of the Supreme Court in 1774, because 
it bas rather the air of having been devised as a means of reconciling the lan~ua~c 
of the charters implyin~, as that language does, that the courts were to administer 
English law, with the doctrine laid down by Lord ~Ianslield in the case of Camp
btl! t'. Hall (decided in the \"cry same year), according to which all En~lishmen 
in India would, if there had been no legislative interference, have been subject to 
Hindoo or Mahomedan law. · • 

This language of the charters and this doctrine of Lord Mansfield could only be 
reconciled by the supposition, that the charters were to be considered as legislative 
Acts introducing the English law, instead of what they apparently purport to be, 
that is to say, instruments erecting courts for the administration of lalv previously 
established, or simultaneously flowing in from some other source. 

As a consequence of the doctrine· that the charters introduced English law, it 
has been further held that the same charters abolished the Hindoo and l\Iahome
dan laws, and this appears to be a logical consequence. It looks, howc~·cr, very 
much like a reductio ad absurdum of the premises from which it is deduced. It is 
at least a startling proposition, that the laws of the ancient inhabitants of a country 
can be abolished by an instrument which says nothing about them. 

Neither is it very easily reconcilable with the provision in the second charter of 
the mayor's court, granted in the 26th Geo. 2, that suits between Indian natives 
only should not be tried by that court unless by the consent of both parties; unless, 
indeed, that provision is to be considered as tacitly re-establishing the laws which 
had been tacitly abolished. Any mischievous effects of this doctrine have been 
obviated, as regards the Supreme Court of Calcutta, by statute 21 Geo. 3, c. 70, 
sect. J 7, which provides, "that their inheritance, and succession to lands, rents, and 
goods, and all matters of contract and dealing between party and party, shall be 
determined, in the case of 1\Iahomedans, by the laws and usages of 1\Iahome
dans; and in the case of Gentoos, by the laws and usages of Gentoos; and where 
only one of the ~;rties sh.all be a Mahomedan or Gentoo, by the laws and usages 
of the defendant. But m the settlerncnt of Malacca, where there is no analogous 
statutory provision, the unreasonableness of thi~ doctrine has been most strongly 
manifested. 

The late Sir Benjamin ~falkin, when recorder in the Straits, felt himself reluc
tantly bound to decide that the charter of the court of judicature there, had 
tacitly aboli~hed the Dutch law, and substituted English law for it. 

Yv e cannot think that a principle which bears such fruit as this, is a sound 
one. Here is the refined legal system of a civilized people, alto~~'ether exE'mpt 
from t!Jc crusading prejudice against Mahomedan law, the unquest~nable /e.r loci 
o.f tb~ settlement of ~lalacca, swept away by an instrument which docs not mcn-
twn Jt. . 

Tbe case in which Sir ll. Malkin felt himself compelled to decide thus, was 
that of Hodyk and Others v. Williamson and Others. lie thus speaks of it in 
anoti.er ca~e decided by him on 31st March 1835: " I expressed my opinion 
that l wa:> bound by the uniform course of authority to hold that the introduc
tion of the King's chart•~r into these settlements had introducetl the existin"" la1v 

0 

of 



INDIAN LAW COMMISSIONERS. 451 

of England also, except in some cases where it was modified by express provi- J~;?on~~f VII. 
sian, and had abrogated any law previously existing. I intimated much doubt East Indians and 
indeed, whether I should have agreed· in such a construction of the effect of ~ Armenians. 
charter, if the question had been a new one; but I felt bound by the wei"ht of 
authority, and decided against the continuance of the Dutch law at Malac~a ac-
cordingly.'' 
· By the kindness of Sir Edward Ryan we have had access to a note of the cas~ 

itself, in the hand writing of Sir D. Malkin. . 
· !~rom this note he appears to have said that, if the question were new, he 

should be inclined to hold the law of a settlement unaltered, except by express 
declaration, and tl~at a charter would only intrvduce a new court to administer 
old law, except when expressly changed, and that the charter did not change law, 
except criminal, and perhaps ecclesiastical. 

After referring to Sir Edward Hyde East's opinion, and to the statute 21 
Geo. 3, he appears to have said that he did not dare to act against these autho
rities, but that it was a very fit question to be decided by the highest tribunaL 
.A. fortiori is it, we think, a very fit question to be settled by legislative declaration 
or enactment. 

It will be seen from this case of Rodyk v. Williamson, that Sir Benjamin Mal
kin's own opinion was· opposed to the doctl·ine that English lalf can be tacitly 
introduced by the King's charter. But as far as we know, he is the only one of 
the Indian judges who has questioned the correctness of that doctrine. 

It afpears from the report of Master Stephen, in the case of Freeman v. Fairlie, 
that al the learned judges who had sat on the bench of the Supreme Court in 
Calcutta, and \\'ho gave evidence in that case, referred the introduction of the 
English law to the charter of 1774, ancl the former charters. The doctrine main
tained by Master Stephen himself coincides with our own opinion, and as he has 
stated it with great force, we shall make some extracts from his report. 

After ad\·erting to the view taken by the Indian judges, and stating that he had 
examined the charters from that of 24th September 1726, inclusively; he says, 
" I find in none of them any express introduction of English law; but, on the 
contrary, they seem all to have proceeded on the assumption that English law was 
already in force in those settlements, and their provisions arc directed chiefly to 
the establishing competent judicial authorities ·and rules of proceeding by which 
the existing law may be better administered." 

After examining the charter of 1726, he continues thus: " The same observa
tions apply to the charter of the 8th January 1753, whereby the mayor's courts 
were established, and their jurisdiction further regulated, and to the charter of 
26th March 1774, constituting the supreme court of judicature, upon which the 
questions in reference are held by the court. to turn. Though some of the 
opinions in evidence before me speak of this latter charter only as having intro
duced the law of England, no provision to that effect is to be found in it; but it 
plainly proceeded, like the former charters constituting the mayor's courts, upon 
the supposition that English law was already generally in force.'' "I must conclude, 
therefore, that English law was not, as the learned judges have supposed, brought 
in by the charters." " India is not, in the sense of the authorities by which the rule 
has been laid down, a new discovered country, and with respect to colonies or 
settlements acquii·ed by cession or conquest, within which description our Indian In the report of 
territories are, the rule is different, the laws of the place, in such cases, remain- th~ case, "the" is 
ing in force till changed by Royal or Parliamentary authority. But there is an pn~e~ ~W~.~~H~· .. 
anomaly in the case of the settlements in question which made it difficult or ms a ' He • 

impossible, as I conceive, practically to apply there the latter rule to its full 
extent, and took the case out of the principles on which both the rules were 
founded." 

" The reason why the rules are laid down in the books of authority with refer
ence to the distinction between, new-discovered countries, on the one hand, and 
ceded or conquered countries on the other, may be found, I conceh·e, in the fact 
that this di~tinction had always, or almost always, practically corresponded with 
that between the absence and the existence of a lex loci by which the British set
tlers might, without inconvenience, for a time be governed; for the powers from 
'~hom we had wrested coloni~:s by conquest, or had obtained them by treaties of 
cession, had orJinarily, if not always, been civilized and Christian states, whose 
imtitutions therefore were not wholly dissimilar from our own. But in the set· 
tlcmcnts formed by the East India Company in Bengal the cas~ was very different, 
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:m,) one to which neither of the rules referred to could possibly have an entire 
application. The acquired territory was not newly-discovered o~ uninhabited, 
but well-peopled, and by a ci,·ilizcd race,. gov~rued by long-cstabhsl~cd la~,·s, to 
which they were much attacl~ed, and winch 1t would have IJeen lughly meon
\"enient and dan(Terous immediately to change. On the other hand, those laws 
\rere so interwo~n with and dependent on their religious institutions, as Maho
medans or Pagans, that a great part of them could not possiiJiy be applied to the 
gO\·ernment of a Christian 11eoplc.'' 

" Some new course was to be taken in this peculiar ca.~e, and t~te course 
actually taken seems to have been to trent tbe case, 10 a great measure, hke that of 
a new-discO\·ered country; for the go,·ernment of the Company's servants~ and other 
British or Christian settlers using the laws of the mother country as lar aJ they 
were capable of being applied for that purpose, and lealing the .Mahomedan and 
Gentoo inhabitants to their own laws and customs." 

The report of :\faster Stephen was confirmed by Lord Chancellor Lyndhurst; 
but as the decision of this question respecting the mode in which English law has 
been introduced into India, was not necessary to the decision of the questions 
before the court, the case does not furnish any judicial authority on the point one 
way or the other. The only report of the case which we have seen is in E. F. 
Moore's Reports of Cases determined by the Judicial Co~mittee of the Privy 
Council, p. 305; and from what the reporter says, p. 299, it sppcars that Lord 
Lyndhurst's judgment is taken from the shorthand writer's note. 'Ve, however, 
abstain from drawing any inferences from the expressions attributed to that learned 
Lord, not feeling quite satisfied that they are precisely the expressions used by 
him. 

The latest case in wl1ich the introduction of English la\v into India bas been 
considered, is the l\Iayor of Lyons t.'. The East India Company, which was an 
appeal to the Privy Council from a decree of the Supreme Court at Calcutta, made . 
in four causes wltich had been consolidated, touching the construction of the will of 
l\Iajor-general Claude .Martin. 

That case decides only that a certain portion of English law, viz. the Ia lV dis
abling aliens from holding real estate, has· not been introduced into India nt all. 
This decision seems to be rather in favour of our view of the question, because, if 
the English law was introduced by the charters, it should seem that all parts of 
it bave been introduced that have not been expressly excepted. Whereas if it 
came in upon general ·}>rinciples, only so much of it would come in as is adapted 
to the· circumstances of the country. However, as neither the attention of the 
Supreme Court here, nor that of the Privy Council, was called to the question 
we are considering, we do not rely upon this case as an authority in favour of our 
views. • · 

With the exception of the above-mentioned case of Rodyk oo. Williamson, i~ 
"hich the question was decided merely upon authority, and of Freeman oo • . Fairlie, 
in which the question was raised in the !\laster's lteport, and not decided at all, 
we are not aware of any case in which the precise question we are no1v consider· 
ing has received any discussion. But there is a case in which Lord Stowell (the 
highest English authority upon international law) uses expressions which lead to.. 
the belief that he would have sanctioned the doctrine that the English law must 
have come into our factories in India as soon as they became our factories, aml 
into our dominions in India as soon as they became our dominions. . 

In the case of the Indian Chief, 3 Robinson's Reports, 29, when he is assuming, 
for the sake of argument, that Calcutta was at the time a mere factory in the 
dominions of the 1\1 og-ul, he holds that a subject of the United States of America 
carrying on trade a~ Calcutta, takes his temporary national character, not from the 
Mogul dominion, but from the British factory: 

" I~ is a rule,:· he. ~ays, " of the law of n~tions ~ppl!ing peculiarly to these 
countr1es, and IS d1ficrent from what prcva1ls. ordmanly in Europe nnd the 
western parts of the world, in which men take thei1· present national character 
fr_o~ th.e gcn~ral character of the country in which they are resident, and this 
dJstmctwn anscs from the nature and habit of the countries. In the westem 
parts o[ the world a lie~ merchants mix in the society of the natives ; access and 
1nterm1xture arc permitted, and they become incorporated to almost the full 
extent. But in the East, from the oldest times, an immiscible character has been 
lcpt up; foreigners arc not admitted into the general body and Jllass of the society 
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of tbe natton; they continue strangers and sojourners, as all their fi1thers were. Petitions of 
' Doris a mara suam non intermiscuit undam.'" · East I':dians and 

Now, if the temporary national cl1aracter of the alien was English, it should Armemans. 
sPcm that the lex loci under which he was temporarily living, must also have been 
English, even though that law had never been introduced by any express legisla-
ti\'C provision. And again, if the lex loci of an English factory in the Mogul's 
dominions be, upon general principles, English, it should seem that the lex loci 
of a dominion of the British Crown acquired from the Mogul must, upon the 
~amc principles, be English. And accordingly Lord Stowell, when he dismisses 
the assumption which he had made for the sake of argument, and considers Cal-. 
cutta as a part of a British dominion in India, thus expresses himself: "The law 
of treason, I ~pprehend, would apply to Europeans living there in full force; it is 
nothin~ to say that some particular parts of our civil code are not applicable to 
tbe religious or civil habits of the 1\Iahomedans or Hindoo natives, and that 
they arc on that account allowed to remain under their own laws. I say this is no 
exception ; for with respect to internal regulatiom, there is amongst ourselves in 
this country a particular sect, the Jews, that in matters of legitimacy, and on 
other important subjects, are governed by their o\vn particular regulations, and 
not by all the municipal laws of this country, some of which are totally inapplicable 
to them.'\ 

II ere then we have this ''cry eminent publicist putting the existence of the 
Hindoo and .1\Jahomedan laws in British India upon the same footing as the 
existence of the Jewish law in England. Then, if there is nothing to prevent 
English law from being the /e.r loci, except the existence of two communities whose 
legal condition is similar to that of the Jews in England; it should seem that 
En;::lish law is the lex loci •. 

This doctrine laid down by Lord Stowell has been fully recognised and adopted 
by judicial authority in India .. In the case already mentioned of General Martin's 
charity, Sir Edward Ryan, i,n deciding upon certain exceptions which had been 
taken to parts of the 1\laster s report, observed, that under the decree the Master 
was directed to inquire and report what was· the domicile of the testator, and 
whether by the laws and usages obtaining at Lucknow, the inheritance imd suc
cession of and to the reafand personal estates of deceased persons being European 
Christians, are regulated by the )\fahomedan law, or by. the laws of the place 
and country of such decea~ed persons, or by what other law or usage. " In the 
present report," Sir E. R.)'an said, " the Master has stated t~at in his opinion 
General,l\fartin was dom1ciled at Lucknow; but he has wholly omitted to inform 
the court b1, \vhat law the inheritance and· succession !o his property is to be 
governed. fhe only reason the court could require from tlte 1\laster a report on 
the domicile, was to kno\v in what manner the property was to be distributed."· 

After having attentively perused the whole of the evidence given in this case, 
Sir E. Ryan said, " th~t he. wa's of opi~ion t~at Ge~eral"l\~artin was not d~miciled 
at I.ucknow, . which is a Mahomedan country, and to whiCh therefore the obser
vations of Sil· W. Scott in the case .of the Indian chief Closely apply.'' He then 
Cited the same passage which we have Cited above, and added that " iri the appen
dix to' th'at case, the certificates of the' councils at Smyrna· establish the same . , . ' ' .. · ' ' . . 

pomt. 1 · . · 

This case, it ,~ill be seen, goes a step further than that of the Indian chief, 
though in strict accordance with the principles ·which were there laid down. · · 

Lord Stowell held that an European, ·domiciled in an European factory within 
a 1\fahomcdan dominion, takes his temporary national character from the Euro
pea.n factory, .because .the Mahomedan dominion cannot impart such .tempo1·ary 
nat10nal character. Str ·E. Ryan deduces as· a consequence from thts, that an 
European Christian resident in a Mahomedan dominion, and not in an European 
factory, cannot acquire a domicile in that dominion ~o as to make his personal 
estate distributable according to Maliomedan law; and if that be so, it should 
seem that nothing but the intervention of a competent legislature can make an 
European generally subject to or entitled to Mahomedan law, according to the 
principles of any but 2\lahomedan jurists. · 

The doctrine of these cases seems scarcely reconcilable with that of Lord ]\fans
field, in Campbell v. Hale. If the l\1ahomedan law extends itself ovet· all 
strangers in a country under Mahomedan dominion, what becomes of the· 
" immiscible character" upon' which Lord Stowell insists? And why shoulu not 
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a Christian acquire a ~lo:nici~c in such. a co,:tntry :u easily :u in a country in which 
hw antl reli.,ion arc d1stm••u1shablc tlun~s r . 

It is true that, accor,ling to the principles _of ~hhom~J;m \.11\', it not only tlo.cs 
extend itself ol'er all stran::(er5, but never ~1ves place t_o any other la~v ; bu~ tlu•, 
as we h:we said, is a pretensio_n which c . .1'.1 never b~ acl~nlt~c.J.as a doctrl.ll() of Inter
national jurisprudence, in wluch. the pr!VllCJCS and ths.1b1ht1cs of nat1on< au,! of 
their s ystcms of h w must be rec1procal. . • . . , 

It will be seen moreover, th1t a v~ry emmcnt ch1ef JUStice of the Supr,•m ~ L)Urt 
has expressccl hit

1

nsclf,_ extra ·judicially imlccd, but stil! upJU a SJleu~n o.:c.1 ,iun, a~ 
if he hcsit:ltcd to adllllt some of the consequences wluch arc deJuc1blc frun1 L•1rd 
Mansfiel,l's principle. • .' • . 

The eminent p2rsoa of wbom we speak u S1r Edll'ard IlyJe East, who Ill Ius 
c\·idencc before the Select Committee of the House of Lord~, says, " The Portu· 
nues~ Armenian, mid other Christians of native or forei:.;n extraction, to;:;-~thc1· 
~ith the half-caste or illr~itimatc Christian children of Dritish f.1thers by nati\·c 
women form a 'l"cry considcrabl.:: and import:mt class, 'which f,Jr s~veral puqlO$CS 
is out 'or the pale of llritish laws, though not within the Ili11doo or !\lus,ulm;m 
rules."-p. 152. 

Further on he says of the la>t·nJL'nti,mrJ class, 11 It is worth while to comiJcr 
in "bat condition these persons ar~, il they be not Dritish subjects; they nrc nat ire· 
born, and cannot upon any common principle of justice be tleburcu from culou:r.ing 
in their nath·e and only country. What is their law of inheritance or succcssiuu or 
marriage out of the precincts of Calcutta 1 Can the llindoo or MahomcdJn laws 
be administered to them as Christians 1" 

Sir Ed"·ard East would hardly have put this question, if he had felt that he 
could rest with perfect security upon Lord l\lansfield's doctrine • 
• The convention made at Versailles on the 31st August 1787, between l1i:i eri· 
tannic 1\lajesty and the l\lo~t Christian King, has some bearing on this ~object. 
The lan~uage of that convention seems to indicate that both the high contr:.cting 
parties understood that English law was the la'v of all persons in Dritish India not 
llindoos or 1\lahomcdans. Dy that convention his Dntannic Majesty " cng.J~l'd 
to take measures to secure to French subjects without the limits of the uucicnt 
factories above mentioned (the ancient French factories) an exact and im~artial 
administration of justice .in all matters concerning their persons or properties, or 
the carrying oa the trade, in the same manner and as effectually as to his 011n 
subjects." · 

It seems cku· that the object of this stipulation was not to save French subjects 
from Hindoo aml. .l\lahomedan law, but merely to secure to them an exact and 
impartial administration of the law to which they were already entitled. This 
could be no other than English law, and Frenchmen could not have become 
entitled to English· law through tl1e charters and statutes; for if so, they must 
tl fortiori have been already entitled to the same exact and impartial administra· 
tion of it as had been provided for British subjects. 

It appears that a Bill to accomplish the object of the convention, by g ivin"' to 
the Supreme Court civil and criminal juri~diction over Frenchmen, was p rep~rcd 
in the year 1788 by the Advocate General•, and transmitted to the Court of 
Directors. Whether it was ever brought into I•arliament we arc not informed. 

This leads us to the consideration of another circum:;tancc which has contributed 
to perplex this difficult question. Although it is not easy to suppose that Uis 
Britannic Majesty, by engaging to take measures to secure to French subjects an 
exact and impartial administration of justice, meant that he would give them the 
Lcnefit of a law to which they were not before entitled, still the measure of giving 
t'l the Supreme Court jurisdiction over Frenchmen would, besides accomplishing 
what the King had enga;;cd to do, have had practically, as will prcscn tly nppcar, 
the dftct of givin"' them Enolisb in!teaJ of French law • .., 0 

_It i> to be observed, that the Compants courts are, in respect of all persons not 
ll~r .. l(}os anrl ~lahomc<lans, not courts of law, uut mere courts of conscience. 

Tit,, uly laws IVhich those courts arc empowcretl to administer arc the Maho
lllCLbt; I.! II' to MahomeJans, and the Hindoo law to llindoos, in suits rcgar~ing 

succcs:.wn, 

• ~)',IVery;,, ludia 1828, p. 31· lly a lleguhition pa«ocl on the 27th Au;:;u•t 1788, Frcnchmcu 
~dC l:.<~IUpiL:~ frOID the juri~Jiction uf the •lnuf'US-iol Criminal COUI'ts; but tbi:t CX.Ctnpt(LJn is O•UiltcJ 
Ia the ltcgul.1t10n of 179~3, ani.! haJ:S not Ue~:n in force since that timi!. 
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succession; inheritance, marria~c and caste, and all religious usages and institutions. 
Reg-ulation IV. of 1793, Section 15. 

In cases for which no specific rule may exist, the judges are directed to act 
according to justice, equity, and good concience. Regulation III. of 1793, Sec
tion :21. This Regulation .applied only to Bengal, Behar, and Orissa, but it has 
Lccn ~incc extended to the other provinces of this presidency, and has been adopted 
in the l\Iadras Regulations. , 

Uy Section 9, Regulation VII. of 1832, it is provided, that whenever "in any 
civil suit the parties to such suit may be of different persuasions, when one party 
shall Lc of the Hindoo and the other of the Mahomedan persuasion; or where 
one 01· more of the parties to the suit shall not be either of the Mahomedan 
or Ilindoo persuasions, the laws of those religions shall not Lc permitted to operate 
to deprive sue~ party or parties of any property to which, but for the operation of 
such laws, they would have been entitled. In all such cases the decision shall be 
governed hy the principles of justice, equity, and good conscience; it being clearly 
understood, howcvc1·, that this provision shall not be considered as justifying the 
introduction of the English or any foreign la\v, or the application to such cases of 
any rults no.t s:mctioned by those principles.'' · 

The pro\·isions relating to this subject in the Dombay code are to be found in 
Regulation IV. of 18:27, Section 26: " The law .. to be observed in the trial of 
suits shall be Acts of Parliament and Re~ulations of Government applicable to the 
case; in the absence of such Acts and Regulations, the usage of the country in 
which the suit arose; if none such appears, the law of the defendant; and in the 
absence of specific law and usage, justice, equity, and good conscience alone.''· 

Section 27, Clause 1 : "When in any matter depending on the peculiarities of 
Ilindoo or l\lahomedan law, a doubt arises regarding such law, the court, in aid of 
its judgment, shall consult the officer or officers appointed to expound those laws 
respectively, in the manner prescribed in Regulation II. of 1827, Section 13, 
Clause 3." · 

Clause 2: " When in any matter depending on the peculiarities of any other 
law, or of a rule or usage of a sect or caste, a doubt arises regarding such law, 
rule, or usage, the court shall ascertain the same, by examining persons versed iu 
~uch law, or the heads of such sect or caste, or other well-informed persons.'' 

Political considerations similar to those which prevented this government from 
coining money with the head of the British King, but· .'vhich· have now ceased to 
operate, have no doubt also prevented the legislat_ure from saying what is the 
le.r loci of this cmmt1·y, and it has seemed the l'ess necessary to do so, as the 
Supreme Courts bold themselves bound by their charters to administer- English 
bw, when there is no express provision to the contrary, and as the mofussil courts 
are all courts of conscience. · ' 

Dut although the mofussil· courts are courts of consciepc;e, . their' position "in 
respect of law is not analogous to that of the courts which in England now bear 
that name; those are courts for the recovery of small debts and nothing more, 
and such courts can very well decide the cases within their competence with little 
or no reference to any law; but the courts in the mofossil have to decide upon 
ull kinds of rights, not only those which are the same in all countries, but those 
which, depending upon mere positive institution, are different in different countries. 
A man 'vho borrows money and refuses to repay it, acts unconscicntiously, whether 
he does so in England or in France. But a man who withholds from his younger 
brothers a share of his deceased father's land, acts cooscientiously in England and 
unconscientiously in France. In these cases, as one of our old law books expresses 
it, " the diversity of law maketh the diversity of conscience." , Before, therefore, 
a court of conscience can decide a question of this latter sort, it must know under 
what law the parties are living. _ 

The position of the mofussil courts, therefore, in regard to law, is much more 
analogous to that of those courts of conscience in England which have now got the 
distinctjve appellation of courts of equity. The mofussill'ourts, in prder to decide 
rightly, must and do adopt that maxim on which the English courts of ec1uity act; 
viz. that equity follows the law. Surely, therefore, it is of importance that a judge 
in the mofussil should know what law it is that his equity is to follow. 

It is quite true that, if English law is the le.r loci, the mofussil courts, from un
avoidable defect of technical knowledge, must find considerable difficulty in shu ping 
their equity ucconling to tbat law. JJut it is equally true that, if tht·re is no te.z· 
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loci their difficulties, thou"h not exactly of the same kind, n:ust be, in some 
res~ects, much greater; fo~ upon that supposition their equity may han~, upon 
occasion, to follow every law in the world; uud vcr'l frequently before they ~an 
decide what law their equity is to follo1v in nny particular c~se, they. JllUSt lice~ de 
difficult questions of mixed fact and law. Quest~ons ~f pcd.'grce,. wh!ch arc tl1?sc 
that will arise upon such occasions, take up more lime m the mvcst•gatJOn, and gn·c 
less satisf>1ction in the decision, than perhaps any others. · 

In addition to these most difficult questions of mixed fact and low, the mofus,iJ 
courts must ha,·e also to decide frequently questions upon the conflict of lJws, well 
known to be among the most puzzling ~vhich cxcrcis~ the sJ..ill of jurists. . . 

No courts can imlecd alto,.ethcravold these questiOns, but they must necesSJnly 
spring up in the greatest ab;ndance in a eou~try '~here t~er~ is n.o Ia: luci. · 

Again, by far the g~eater number o~ case~ m .'vh1ch cqu1ty m th~!l country must 
follow some law, arc hkely to be rases mwh1ch 1t must follow En~l1sh law, because 
Enrrlishmen and their descendants arc likely to be much more numerous in India 
tha~ any other persons not Hindoos or .:'llahomcdans. . . 

Now, if English law is not the /c.r loci, it must be comitkrttl in the condition 
of any other foreign law, and the mofo:>,il jull;:;c would not, accord in;; to establi,hcd 
principles, be justified in deciding llj>Oil his own knowlcJ;:;c of it, but ouzht tu 
require in each case that the party alk;:ing the English law ~hould prove by docu· 
mentary c,·idence or by testimony t;•at the law is what he alleges it to Lc. Thi' 
course might relieve the jud~c from h'JillC rcsponsiuility, but it would surely uc Hry 
prejudicial to the interest of the suitors. 

The mofussil courts haYe had to decide some cases, though hitherto prouaLiy 
\·ery few, in which they have felt that the equity they are to administer mu;,t fol· 
low some law. 

The doctrine the,y have adopted is, that there is no /ez loci in Dritish India, 
and their practice has been to ascertain in the !Jest manner they could, 11 hat 11 a'i 
the law of the country of the parties before them. · 

By this doctrine and practice the remarkable state of things mentioned by .\go
bardus is rcp~oduced .. In this country it wouiJ be easy to assemble many more 
than fi1·e persons of whom no two follow the same law. Dut besiJcs this necessary 
consequence, the doctrine and practice in question gave rise, in the pcctdiar cir
cumstances of Briti>h India, to many other strange dillicultics and anomalie.~. 

Fir5t, there i.> the sin~ular consequence alluded to aboYc, that the mca~urc of 
brin.::in;; FH:nchmtn under tpe jurisdiction of the Surreme .Court would haYc 
de,,rived tbc::1 of French la\Y; or at least of equity followmg .French law; a chan;;c 
which the french nation could hardly have looked upon as a boon, nnd for which 
the French King could hardly hue intended to stipulate. - - ---·-- ·-- . - .. 

Another nry ~in gular consequence is produce1l by the limitation which this doc
trine and practice receive from the· principle that all Dritish subjects (technically 
so called) are to have English law administered to them. We mean the conse
quence, that the Scots alone of all the nations upon earth, are not entitled to have 
any regard paid to the laws of their country in the adjudication of their suits by 
the mofussil courts. This, however; though monstrous in theory, is no practical 
grieval}ce; the anomaly is not t?at t~e Sco.ts in India arc brought under English 
law, but that people of other nat10ns 111 Ind1a are not brought under it. 

TLat the law of Scotland is thus excluded from the mofussil courts might per· 
haps be inferred frol!l the ca~e of Fernandez· versus De Silva and another, cited 
bdow, where it will be observed, that, although the Sutherlands were Scotsmen, 
yet no doubt seems to have occurred either to the Sudder Dcwanny Adawlut, or 
to the Advocate-general, as to the applicability of English law to them as llritish 
~uLjects. As, however, the point was not raised in that case, we should not speak 
confidently upon the Hrcngth of that inference alone. llut the admission of Scots 
law into the mofussil courts in the suits of Scotsmen, would involve a much greater 
anomaly than the opposite cour;e, and a really intolerable practical inconve· 
nicncr:. For, as Scotsmen arc British subjects, and therefore amenable to the 
~upn.:Jll<: Court, not only "·hen within its local jurisdiction, but also when rcsi· 
<lco.t in tLe mofussil, they would actually be livinrr at the same time and place 
uwJr:r tv.,, dificrent laws. Every Scotsman would have Enn-lish or Scots law 
~·r•I•Iiul t<J !.irn, according as his anta"onist thou,.,.ht fit to sue I~m in the Supreme 
Cr,uo t, r,r iu the court of. the district ~here he might be residing. 

Uut t!.c case of all persons who are cut off. uy the ill<.:"itirnacy of themselves or 
their ancc~tors, from all legal conncxion with 'the country" from which they sprung, 

IS 



INDIAN LAW COl\H.IISSIONERS. 457 
. . . . . (B.) No. VII. 
1s left unprovided for by tillS doctnne of personal Jaws. All such persons tand Petitions of . 
these petitioners are such) whose native and only country is British India have East Indians and 
certainly a right to ask, not in vain, of the legislature, that if there is a lcJ.• 'zoci it Armemans. 
should bG declared, and that if there is not, one should be enacted. --

The c.ase of the Armeni?ns, .t?o, is left unprovided for by thi~ doct~ine. They 
are not mdced cut off by Jllegltlmacy from the country of the1r natwnal ori"in. 
But, as the Armenians of this presidency statE:d in a petition to the Governor:'ue
neral in Council on the 1oth September 1836, their race "has Ion .. ceased to "'be 
anywhere a nation." If they ever had any law derived from Ar~enia, it must 
apparently have been the Roman law, for their ancient law appears to have been 
abrogated by Justinian. · · · · · · · · 

The title of the 21St Novel is, " De Armeniis, ut et illi per omnia Romanorum 
leges sequantur." • · 

The special object of this Novel was to substitute the Roman law of succession 
for the Armenian, which excluded females. But it seems clear from the empe
ror's expressions that it was only the last step of a series of changes by which the 
Armenian nation had been. brought under the Roman law; or, perhaps a change 
which, on account of its peculiar importance or the peculiar reluctance of the people 
to adopt it, "as thought to require special provision; while general words were 
considered sufficient to effect thedesircd subotitution in other respects. 

This law was enacted in the year 53G, and, excepting an edict of the precedin"' 
year, it is all we have· been able to find • re~pecting the legal history of Armeni:. 
This edict is to the same effect as the Novel above-mentioned, and shows by its 
preamble that the barbarous and uncommon law (barbaricam et insolentem legero), 
as tl!e emJleror calls the Armenian law of suc~ession, had only lately been brought 
to Jus notice. • • · 

Dut whatever law the Armenians had at the time when they ceased to be a 
nation, it appears to have fallen iuto desuetude, and even into oblivion. · In the 
petition above mentioned, they say amongst other things, ·~In the courts of the Com
pany no settled rule of law whatever has prevailed in re~pect to the inheritance 
and succession to property of deceased Armenians. While some of the Company's 
judges follow the course of the King's court, and adop.t the rules of English law, 
otl.ers hold themselves bound to act upon their individual notions of equity pur
suant to the terms of Regulation VII. of 1832, Sec.'9, and others bewilder them
selves in the vain endeavour to discover the law of Armenia, of which there is no 
trace extant, and· refer to Armenian ecclesiastics, "whose legal knowledge, 'when 
they have any, is limited to the bare rudiments of the _canon Lnv." t '· · · 

· ·' · : · The ·. 
• The original ia Greek; we quote the Latin version. · · · · , · 
t Since the observations in the text were written, ·our secretary, Mr .. Sutherland, has received 

from Mr. Avdate, an .<\rmenian gentleman, well versed in the literature of his country, a paper on 
·the laws and law books of the Armenians. . , · 

From that paper it appear•, that since the epoch of Justinian's legislation, two codes of Armenian 
law have, at different times, been compiled. The fi1·st is said to have been _compiled under the' 
auspices of the Armenian king, Johannes Bragratian, about· the year 1046, and is known only 
through th.e medium of a translation made into Latin, in the year 1548, by order of Sigismund the 
First, king of Poland, into whose territories a body of Armenians bad emigrated in the eleventh 
century. The second is the compilation of 1\lechithar Ghosh, a learned Armenian, who flourished 
in the end of the twelfth and beginning of the thirteenth centuries. Acc01·uing to this writer 
there was, in his own times, a total absence of laws and la1v books among the Armenians, and 
he was stimulated to the preparation of bis code by the reproaches which this destitute condition 
drew upon his country. " Why were we disposed," he says, " to compile this book, or what incen
tives indnced us to resolve on framing this code?" and among the reasons which he assigns, in 
answer to this question, are the following: " Thlit we have been accused· not only by unb•lievcrs, 
but by Christians also, of a total absence of law books based upon the principles of Evangelical 
laws.". " That lest, from the non·existence Of a written law, the A•·menians should apply or appeal 
to unbelievers for justice." From this statement of his reasons it may be conjectured that the object 
of l\J echithar Ghosh was to deduce n system of jul'isprudence from the Jewish and Christian Rcri11· 
tures, in the same way as the 1\Iahomedan jurists have deduced one from the Koran. A copy 
of this book exists at Venice; but neither of this nor of the preceding code does any copy exist in 
India. · 

In 11 late case," however, in the Sudder Dewanny Adawlut, ·a 1\IS. Armenian Jaw book was pro· 
duced as an authority to l\Ir. Wigram Money, one of the judges· of that court; Mr. Money referred 
the Look to the late Mr. James Prinsep, in order that, through his acquaintance with the literary 
membPrs of the Armenian community, be might obtain an opinion upon the character of the book, 
and n conect translation of the passage relied upon. Mr. Priusep consulted 1\tr. Evdale, who 
informed him that the book was written or transcribe,! in the year 16H6, and that" the materials of 
which it is composed are derived from the Old and Ne1v Testaments, and from other ancient 
records.'' 

sss. .Mr. 
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The Parsecs, also, are nearly in the same . conJ it ion, cxcrpt t ll.1t in In: in;; t.h r 
memory of the laws to nhich they were subject \\hen they lied from thc.1r nattl··· 
country, they appear in some. places ~o h~1·c borrowed customs from .tl_JC Ilm~oo.' . 

When these cases arc cons1dcrcJ, 1t \\Ill be seen that, !hough llnt1~h lntha 1111y 
appear, on the one hanJ, to ha1·c lcs~ need o~ a kr loCI than any other c~unt1 y, 
because the crcat mass of its population consists of tw? sects whose law u cc~1· 
tait!cd in their religion; yet, on the other h:uul! there 1s .rrohlbly no country m 
the world which contains so many people who, 1f there IS no la1v of the place, 
baYC no Ia w w hateYer. • . 

Indeed whether we look nt rc:~sons drawn from JUnsprudcnce, or nt rca<on; 
drawn fr;m eomenienec and utility, there is no.doc.trinc ~norc ce.rtain th.Jn this: 
that in enry coua;ny there ought to be a law "h1c!1 u, _prmlllfant:, :'l'l'hcal,)r lo 
eYery person in it. TIIC ~umber of classes wluch, Ill any pat!1cular country, 
should be exempted from tins law, must :1hrays depend upon the Clrcumsta.ncl·' ol 
that ccuntry; but, be these classes few or many, small or hrgc, the necessity uf a 
law for persons \1 bose condition cannot l~c de tined bcforch~uJ, or 11 ~10 can nut Lc 
brought by e¥idence \\}thin any of the dthncd.classcs, rcma1n; malumLic. . 

're find four cases m the Tieports of Cases m the Sudder Dc\lanny J\d.mlut ol 
Calcutta and one in those of the SuJllcr Dcw:mny .:\danlut of l.lombay,_ "l1icu 
will exe;plify that doctrine and practice of the mofussil courts of nhic!J \1 c han• 
been speaking. . ' • . 

We shall arrange these cases, not m the order m wh1ch they occurrcJ, lmt in 
that most con¥enient for our present purpose. . 

We must observe, that n·e have not found any case deciding upon the Ji;.;hts ol 
that class to which the petitioners belong. 

There are three other classes of ptrsons in this country who~e legal coud it ion 
seews to us to require definition by legislative provisions. 

1. All foreigners, not being Hindoos or ~Iahomedans. 
2. Subjects of Her :i\Iajesty, not being British subjects in the narrow and ttch

nical sense of the term, and not being Hindoos or Mahomedans, among wi.om 
the Portuguese arc remark.ab!c from their numbers, the AJmcnia.ns from tl1cir 
numbers and wealth. • 

3· British • suhjccts in the narrow and technical sense of thl! term. 
. Following this arrangemen-t. we shall cite fir!>t the case of Mr. n. Durand, &c. 
t'. Julien Boilard, &.c. Yo!. v. p. 1 j6 • 
. .In this caoe, 1\J,ich .\\as an' appeal from the Provincial Court of Patna, Jean 
Bapti;t· Le Breton, a native of" St. Maurc in Britany, in France, wa.s licttlcd n1 a 
merchant in Patna, whtre 1\e died in 1814. He made a uill, by which, amoiJ'' 
other thing:;, he bequeathe4 1 o,ooo sicca rupees to his two brothers in Fnmte •. "' 

1\Ir. C. Smith, who first heard the ca;e, observed, that " they (the two brothers) 
must 

l\!r. I:vclale notice•, in l1is answer, the two codeaabove mentioned, and tl1en proceeda ~ followa: 
" As neitl1er of these law Looh has found ita way to India, I am unable to say whether the 

vol~me you bare sent me is a tran•cript of the one or the other, for the name of the author or le"il· 
later has unfortunately not been im.erted tberein. I am, howeTcr, inclined to think it to be a cgm. 
pilation from both; IJut cannot take upon myself to say wbtther it is one of established lr.,al 
reputation in Armenia. It is greatly to be regretted that the code of Mcchithar Ghoah has ne;er 
betn pointed or puLli>IJed to this day. This, under cxi•tin~ circumtitanccs, -is certainly a very 
serioua evil to the Armenian• livin~ under tbe juri•diction of our zillah courts." 

The judgment of the Court of Sudder Dewanny Adawlut appears, by a report • of the cnse, made 
Ly our secrctarr., l\lr. Sutherland, to have been founded partly upon this manuscript book. 

\!'e can rtadJly sympathise in lllr. Evdale's regret as a zealous antiquarian, nnd as n member of n 
lla~10n long exiled from its ~riginal scat. llut we cannot agree with him in thinking it a very •~riou~ 
tVJl, in a lrgal point o( •iew, that ndther of these ancient codes has been made accessible to the 
Am.u.ians of llritish India, and to the courts which decide upon tl1eir rights. 

On tire contrary, we are dispos~d to consider :he admission of this transcript of one of those 
codes: ~· thie compi]atio? from Loth of _them (whichever it ~ay be)! .~ law by which the present 
¥cntrot<on of Armcruans 1s to be bound, 10 the l1ght of an cv1l reqUinng rcme.Jy, \Ve look upon 
11 as an oJ,\itirmal argumellt for the conclusion at which we have arrived. 

Tbe Arw r. ians comp~ain motit reasonably, in thelr petition, that they are without laws. Uut 
now tLex "". 1.r~t only wit Lout laws, tl1ey are moreover 10 peril of having the laws or King Johannes 
Br"£roJt~:..trr, 11r ,.Jr ~h.·dJithar Gho~Sh, made to operate, eJ po6t facto, upon contracts nnd dispositions 
framL<l HJ ;.), ,,,)ulc i;;norancc of wbat those legislators may have provided • 

• AltLo..,Jr r:,,~\ieh law is administer•d to llriti•h subject• by the mofussil courts nl n p<ro<ror ,) 
Jaw, ~r;U u:'.1 1( 11 •:.:.h. in our opiuion, tile &arne Jaw ought toLe administered to them as a fez loci, h! il 
tiJC dJttura '"lire ca•c <rf CampiJ<:II v. Hall throws 10 much doubt UjJun their legal condition, tloat." 
may proj,crly be wid to require dcfiniti·m. 
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must be presumed .in reason, and under the French law in regard to absentees, to l'etitions of 
l1ave died before the date of the will; for their disappearance for more than 40 East l•!dians and 
years prior to 1819 is inferrible. Under the French law (that of the parties) a Armcmans. 
Lcqucst to a deceased person docs not devolve on his heirs." 

• • • • 10 • • 

· " For the decision of this case in this point (a point having no ~caring on our 
wbject) must be ascertained; as also the distribution of personal property in case 
of intestacy under the French law, when a widow and collateral kin may concur." 

The case was accordingly postponed, and the judge of Hooghly (selected, no 
douLt, on account of vicinity) was directed to obtain the opinion of the law 
otliccr of the government of Chandernagore. The opinion of that officer was 
uLtaincd, ami judgment given in accordance with it. . ' • 

Upon this case it is to be observed, that the received rule respecting the suc
<:ession to personal property is, that it follows the le:t• loci of the country in which 
the deceased was a domiciled inhabitant at the time of his death, without any 
regard whatever to the place either of birth or death, or the situation of the pro
perty at the time; and it is possible that Le Breton was not domiciled at Patna. 
13ut, as the court do l~ol advert at all to the question of domicile, it is to be pre
sumed they thought that no residence at Patna could have the effect of substituting 
any othcr.law for the Jaw of LeBreton's ·French domicile," or, in other words, that 
there is no le:c loci at Patna. 

With respect to the mode of ascertaining the French law, the court appear from 
the report to have felt themselves competent to say for themselves what the French 
law i~ as to the presumption of death from absence, and as to the effect of a 
bequest to a per.son deceased, and to have thought it. necess~ry ~o c.onsult the 
Procurenr dn U01 at Chandemagore only upon the questiOn of d1stnbutwn. · 

II. The next case is that of Avietick Ter Stephan us v. Khaja Michael Arratoon, 
3 Sudder Dewanny Rep. p. g. 
• As, according to. the note of the learned reporter, " the decision in this case 

• seems to have been passed, not so· much with reference to the principles of the 
Armenian law regarding succession to property, as to the fact of the virtual 
ackno1dedgment by the respondent of the rights of the individual through whom 
the appellant claimed," we shall not do more than extract the following passage, 
which contains the only part of the case illustrative of our subject, and is suffi~ 
cicntly intelligible of itself: . . 

"On the 24th of July 1818, the claim of the plaintiff was dismissed by the 
fourth judge of the Dacca Court of Appeal, on the grounds that Susan .Bebee had 
no right of succession; that the claim of the plaintiff througl~ her was consequently 
groundless; that admitting her to have the right of succession, it was not com
pet~nt to her, after having made a disposition in favour of the· defendant for· a 
valuable consideration in the year 1803, to make another in favour of the plaintiff 
in the year 1 807 ," An appeal having been preferred from the above decision to 
the Sudder. Dewanny Adawlut, the court deemed it necessary to consult the 
Bishop of Armenia.on the law of the case, and the following question was accord
ingly propounded to that dignitary: " .A. dies intestate, leaving B., a natural sou, 
C., an uncle, and .D., the daughter of an uncle, who was the elder brother. . A., 
during his lifetime, acquired the estate from his own exertions, without assistance 
from any hereditary property, and verbally acknowledged B. as his son and suc
cessor. To whom, or in what proportions, does the acquired estate of A. devolve 
on his .demise by the Armenian law or custom?" The bishop's reply was. in the 
following terms: " As A., during his lifetime, acquired the estate from his own 
exertions, without assistance from any hereditary property, he had consequently 
the .sole right of the disposal of his own acquirements freely and voluntarily as he 
pleased, or to constitute a representative thereto. And, :;s you observe, A. died 
intestate, and verbally acknowledged B. (a natural son) as his son and successor, 
I presume by this A. had no legitimate son. The property in this case no doubt 
devolves on B., the acknowledged successor of A., in preference to C. and D. 
The proportioned claims of an uncle·a·ud an uncle's daughter, would have been 
grounded had the property been patrimonial." 

III. The case in the Reports of Civil Causes adjudged by the Sudder Adawlut 
of llombay is that of Mrs. E. Humrus v. Mr. J. Humrus. It was a suit insti
llilcd in the Zilluh Court of Surat by a \life against her husband {from whom she 

· kal been separated for 30 years) for maintcuance, both in respect of the past nnd 
tl1c f11tnre . 

.)S.J. 3 111 4 "TLc 
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"The court conceived it essential first to determine Ly what; hw the c1se II'Js 

b . d .. to e tne . . • 
•• The 11arties stated thcmsch·cs to Le of tl1e Armcnaan church, and to h:n·eJ.lccn 

married according to the rites." 
.After the Armenian archdeacon had given. e1·idcnc? as to the bw! ".t~Je court 

ga\'e time for the parties t? come to an nm1cable adJustment. Tl~~s fa1hn;, th~ 
cause was brought on for tnal, when the court obscl'\'ed, that the ~' tdence of tht: 
archdeacon was so much against what ~v?uld ~casonaLly be ~onccn·cd to b~ t.he 
right of a Christian wife, that some susp1c1on m1gh.t be cntcrtamcd of tile PJ~t1al1ty 
of the witness. Ne\'erthclcss, custom a?d law m1ght be .as .he ha~ s~atcd.lt, the 
intention and object of its harshness bcmg to keep the Wife m subJeCtiOn, m con
formity with the· prrjudice of all oriental people. It was therefore held that 
appellant could not 1.ccover the arrears she sued for, laid at R!. 4.).~oo, but t~at 
she was entitled to a future maintenance so long ns she rcmamcd In ~cparatwn 
from respondent. To fix, howe1·~r, the exact amount o~ the a}imony to which 
appellant was entitled would ~e d1fficult. In :1 com·crsat1on wlu::h then cnsur.d 
"ith respondent, he agree~ w1th th~ court to allow the: m,~nthly sum of IU. 40, 
provided the appellant contmued to hve separate from h1m. 

. The court decreed accordingly, and from its decree the nifc appealed to the 
Sudder Adawlut. · . . 

"The sitting judge referred the case to a competent court, with hia opinion that 
it (the alimony) should be raised to lli. 6o per month." 

" The court ha1·ing neither peculiar custom nor precedent for itJ guide in 
judging what might he a suitable maintenance for appellant, and being. thus left 
to its discretion, was inclined to fix· upon a medium between that determined on 
by the zillah judge in the first instance, aud that by the chief judge who sat ou 
this case. The zillah court's decree 11·as, therefore, so far amended as to fix 
Rs. 50 per ruensem instead of Rs. 40." Borrodaile'a Repo1ts, II. 496. 

These two cases not only illustrate the practice of the mofussil courts, but con~ 
firm, we think, the complaint of the Armenians as to the vanity of the attempt to 
find out an ,\rmenian law by the examination of Armenian ecclesiastics. · 

IV. Next is the case of Joanna Fernandez~. Dominga De Silva and Anthony 
Libra, vul. 2, Sudder Dcwanny Report, page 227, by which it will be SI'Cn, that 
in 1 ;g1 the Court of Sudder Dcwanny Adawlut determined that the estate of 
Charles Sutherland (whom the court then no doubt considered as a Portuguese) 
should be di\-ided among his surviving heirs in such prC'portions us should be found 
to be consonant ·to the customs and usages of the native Portuguese ia this 
country." , . • · . 

In a later stage of the proceedings, viz. in 1 i941 the same court, after consult
ing several persons com·ersant with the Portuguese law of succession as applicable 
!O the case, and being advised by them, passed a provisional judgment accord-
mgly. . 

In another suit respecting one moiety of tHe same estate, which came before the 
Sudder Dewanny Adawlut upon appeal from the provincial court, it appearing 
clear from all the evidence that Herbert Sutherland (the father of Charles Suther
land), the original grantee of the estate, was a British subject, reference was made 
to the Advocate-general, who gave his opinion " that Charles Sutherland's estate 
could only (although his wife was a Catholic) descend to his heirs according to 
English law; that under the circumstances, there was no heir to him existing, and 
that the real estate escheated, subject only to the widow's dower." The officiating 
Advocate-general, who was afterwards referred to, declared his opinion that that 
estate would revert to the Honourable Company, and not escheat to the Crown, 
and a final decree was made accordingly. 

N IJW, as there is no principle of general law more clearly settled or more uni
versally recognised than this, that the succession ab intestato to immoveables or 
real property is wholly governed by the le.r loci rei aita:, the Court of Suddcr 
Dewanny Adawlut must be presumed in this case to have held that there was uo 
le:r loci of the place where this estate was iituated. 

This. c~"e hhows st!~ngly the difficulties in which the courts may Le placed in 
asccrtammg the proviSions of a forei'•n law. · 

Believing tl1at Charles Sutherland was a Portuguese, the court consult several 
persons conversant with the Portuguese law of succession and make a decree in 
a~c?rdancc 11ith the advice of those persons, which disp~ses of the estate quite 
d1ffcrcntly from what the English law would have done. Y ct the reporter informs 

us 
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us in a note, that " had this case been decided accordin<r to the law of Portu(J'al 
the. decision would have been ~hP. ~arne _(as the decision a~cording to English Ia~v): 
as 1t appeared from a commumcat1on w1th some professors of the law at Goa (who 
were latterly COI,JSU!ted) that by a special law in Portugal, termed tho :!.\I ental, and 
applicable to this case, all grants made by the Crown, and sub-grants made by great 
donees of the Crown, become escheats on failure of the legitimate descendants of 
the original donee, relations not in the direct line bein" excluded." 

The mode of asce1taining the provisions of the E~glioh law by consultin" the 
.Ad1·ocate-general, is perhaps practically the best that could be adopted unde~ the 
circumstances, if the parties are not precluded from contesting the correctness of 
l1is opinion. 

V. The last case is that ofT. Hoo (attorney of Thomas H utt, deceased) v. Peter 
.1\Iarquis, 4 Sudder Dewanny Reports, p. 243; and it is the most important of 
the five for the illustration of the subject under discussion. The facts of the case 
are thus stated by the Court of Sudder Dewanny Adawlut, when requestin" the 
opinion of the Advocate-general upon the law: . "' 

"Thomas Butt, an Englishman (in the pilot service), died in 1792 at Calcutta, 
leaving a widow, Lucy Hutt (a native of India), and Thomas Hutt, a son of the 
marriage, then a minor; and he left property consisting of two houses within the 
town of Calcutta, ana one house, with one beegah, seventeen biswas of land, with
out the town at En tally, and sundry personals, besides about 1 ,ooo rupees in ca~h. 
Letters of administration ·were granted to the widow (the deceased having died 
intestate) by the Supreme Court, in the same year. On the 7th "1\farch 18oo, the 
widow, as administratrix, sold the house and ground at Entally to Peter .Marquis 
(not a British 5ubject) for 500 rufees, and possession was given accordingly." 

" In the year 1811 the son (1. Hutt, jun.) became of age; and in 1818, but 
not before, brought a suit in the zillah court of the suburbs against Peter 1\larquis, 
then and now a resident of the suburbs, to set aside the sale as made without due 
authority." 

"A pottah seems to have been taken out by, the purchaser in the usual form, 
and after the usual proclamation and notice from the collector's office in I815, 
and no hindrance seems to have been ofii:red by Hutt,jun.; he alleges that he did 
not know of it." · · 

" From the evidence in the case, the court infer that the sale by the administra
trix was not an indiscreet or unnecessary one ; that it was made with a view to 
effect repairs in the two Calcutta houses, and for a purpose beneficial to the estate; 
and that the chief part of the proceeds was so applied, and no part applied to any 
unfit purpose i and the price, according to the rates ot the time, though they are 
now higher, was not an inadequate one." 

The court then request the opinion of the Advocate-general, " whether, under 
.these circumstances, and considering the long possession of the purchaser under 
the sale, and tbe non-molestation of the minor for several years after he became of 
age, the court would be justified, under the English law, in upholdlng the sale, and 
leaving the son to get an account of the application of the proceeds from the exe
cutrix, or whet~er the sale must, at all events, be held invalid; that is to say, 
whether decisions hitherto made by the Supreme Court recognise or not sales of 
land by an administrator; and, if they do, whether the. ground is narrowed to 
sales for the actual payment of debts, or is generally for purposes beneficial or 
necessary to the estate." · 

" It should be observed, that in the case in question the estate was not insolvent; 
nor, as tar as appears, had there been when the sale took place, nor has there been 
since, any separate assignment of the respective rights of the widow and the son in 
the estate." 

The reply of the Advocate-general was to the following effect: 
'' There has been so much difference of opinion in the Supreme Court upon the 

various questions connected "ith real property in this country, that I f~:el some 
l1esitation in giving my opinion on the case ~ubmittcd to me from the Sudder 
Dewanny Adawlut; I believe, however, that it ne\·er has hitherto been decided 
that an administratrix of an int~state estate could make a good title to a purchaser 
of any of the real property of the intestate, if he died solvent; and if lands in 
the mofussil are to be considered in any degree in the light of estates in fee
simple, which seems to have been held· in the case of Gardiner v. Fell, 1 Jacob 
and Walker, 22, I do not know how such an administratrix can convey such an 
estate. My o" n opinion is that she cannot, and that this vendee, under her con-
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npncc, may at any. time within zo years Le o~stc~. Ly rjcctmcn,t; ~ nm cons?
qucntly of opinion that the court would not Lc JUsllllcJ, umlc~ .Enghsh law, 111 

upholding the sale in question. llut ~t seems to me, that ~x~rc~sJ~;j (a~ I under
stand the 11 ,0 tiJssil courts to do) an cqUJtable as wc11 as leg~IJunsdJctmn, the SuJdcr 
Dewanny may wcii require the heir-at-law to account lor and refund to the pur
chaser snrh portion of the purchase-money as shall be proved t~ h:n·c been expended 
for the benefit of the heir-at-law, on any other property to wluch !1e alw ~uccccds; 
and if it can Le shown that he inhcrite1l from or took under the w1ll of Ius mot~u?r 
any property suliicicnt to make good the amo~nt of t~c purchasc·m~ney, I tlunk 
it would be consistent with the rules of Engh>~ C!J.Uity to compcllum to ~cfuncl 
the whole amount of such purchase-money, w1th mtcn:st of course, !ettm:; olf 
such reduction :wainst the mesne profits." · 

" Ha,·in~ pcru~cd the uLo,·e reply, and. taL.cn into considera~ion ~~~. tl1c circum· 
stances of the case, the chief and fourth Judges recorded thCJr opm10n that the 
decree of the provincial court should be re\:c~cd, an~ tha! the npp~llant &ho~hl 
recover possession of the lancl sold, on conditiOn of Ins paym;, \\'Jtlnn ~he pcnod 
of six months from that date, the amount of the purchase-money pa1d by the 
re~pondcnt to Lucy Hutt. Final judgment was passed a~cor:Iingly. The decree 
did not provide for raJmcnt of interest, the court dcemmg It probable that the 
mesne profits bad cxcccde~ the interc:;t on the purch:JSC-omoncy, nnd it being 
deemed ad,·isable to leave that question open to future adjustment. The appellant 
and Lucy Hutt were left to adjust between c.1eb other the proportion in "hich 
each was to contribute to the refund." . 

The ,·ie•v which the mofussil courts took of their duty was ccrt:Unly a very 
natural one. As Dritish subjects were not originally subject to the jurisdiction of 
the mofussil courts, and as the lndo.Dritish race had not sprung up when they 
were first established, it would ha,·e seemed a strange course, though wo bclic,·e it 
\l·ould have been a correct one, to administer English law, or a system of equity 
moulded upon it, to the French, Dutch, Spaniards, and Portuguese, nnd their 
mixed descendants, who were to be found in the country. 

As long as such a state of things existed, it was not of much immediate import· 
ance to determine "hat was the lez loci, or whether there was ony. 

Uut now the time has surely come when it is incumbent upon the go..-emment 
to consider and dlcide this question. The Charter Act has thrown open India to 
Briti;,h subjects. The Act No. XI. of 1 836 has made them amenable, in nil civil 
ca::es, to the mofussil courts. The Act No. IV. of 1837 has enabled them to 
hold land. The Privy Council has solemnly decided that nlicns are nlso compc· 
tent to do so. · 

The trade between India and the countries of the west is regularly increasing, 
and with it the influx of European and American forei"ners. The East Indians 
have become a numerous population, and are every year becoming more so. · 
The want of a le:r; loci will soon become as mischievous in p111Ctice as it is anoma· 
lous in theory. . 

TI1e English law, already the law administered to a great portion of the new 
population in the mofussil, and to tlte whole of that population in the presidencies, 
a!lords.a. ready and commodivus resource. That it IS a ready resource is olnioui; 
t!Jat it is .a cou~modious one is UQt so clear, Lut may, we think, Lte made so by a 
httl.c co_nsldcratJOo. If we exclude English tenures an1l English convcy~nc1ng, 
wh1cb 1s founded upon them; and if we separate the rules of sul.tstantJvc law 
from the rules of procedure by which they are enforced, and in particular from 
thooc rulE's of procedure by which equity is made to modify law, what remains is 
a system of sulJstantive law to which, we believe, no Christian people could rca· 
sonaLly object. With regard to those who arc not Christians, it will be proper to 
m~ke a further. separation o_f the law of marriage, divorce, nnd adoption. 
. flte case winch we I!Js~ Cited from the reports of the Sudder Dcwanny Adawlut 
!s valuable not only for the purpose for which we have used it, but for the more 
Important purrosc. of cxhi_bitwg !n ~ractice,. what is indeed ~lr.cady clear cnou.gb in 
~hcory, that. Enghsh law and English cqmty may be admm1stcrcd harmomously. 
tn>tcad of discordantly, aud also, as far as may be done by one case, what sort of 
a sy,tcm they make when so administered. 

We ~irmly b~licvc that .English law, taken together with the supplement and 
corr~cuvc .of Englt~h cc1u1ty, constitutes a Lody of substantive law which is not 
mq,a~scd m the q~alitics for which. substantive law is admired, by any of the va1·ious 
sy~tlms under wluch men have hvcd. We arc, indeed, persuaded that a code 
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" _, f h . I I-' b b h' · (D.) No. VII • .rnmeu out o t esa matena s wou u e a etter t mg than tha materials in their Petitions of 
present form; but we know of nothing else that would be better. Yet notwith- East Indians and 
standing these great merits, the rude and cumbrous way in which suppl~ment and Arrueoians. 
corrective of equity is applied to law, the intricate, expensive, and dilatory pro-
ceedinp.s which the suitor must have recourse to before he can get the rules of law, 
or of equity, or of both, applied authoritatively to his case, and the facility 
which is thus afforded to each party to vex and harass his antagonist, form such . 
an enormous drawback to the merit of the whole corpus juris, substantive and 
adjective taken together, that we should' be very sorry to lie under tha responsibility 
of having recommended the introduction of it into any place where it is not 
de facto established. Two sets of courts, one set prohibiting th(l suitor from pro-
ceeding in the other set, or if too late for that, taking from him what the other 
set has awarded him, is an arrangement which cannot be contemplated with any 
satisfaction by those who desire that justice should be administered speedily and 
cheaply, and in a manner intelligible to the people. Yet that is a true account of 
the relation in which courts of equity stand to courts of law in the English system, 
and in the modification of that system which has been introduced into t)le Indian 
presidencies, the anomalous and extravagant features are exaggerated beyond those 
of the present institutions. , 

That the Chancellor should order a man not to apply to the courts of law for 
his legal rights; that the courts of law should be bound to affect neither to know 
nor care when the Chancellor has done so or not; that the Chancdlor should not 
be permitted to hear vivd voce evidence, but should be obliged to send his suitors 
to ask the courts of law to do it for him ; that the courts of law in their turn • 
should not be permitted to order witnesses to lie examined by commission, but 
should be obliged to send their suitors to ask the Chancellor to do it for them ; 
these, and other things of the same stamp, do not look like the productions of 
political wisdom. We know, in fact, that the only explanation which can be given 
of them is not to be sought in jurisprudence, but in history. 

Dut the copy of these things which has been estaLlished in the presidencies of 
India bears still fewer marks of design. It might actually happen, according to 
rstablishcd rules, that the judges of the Supreme Court sitting in equity should 
command a suitor not to apply for justice to themselves ~itting at law; and that 
if the suitor should disregard the command, and make the application, they would 
be bound to be ignorant of what they had done when sitting in equity, and to 
refuse to pay any attention to it, or even to listen to the statement of it. It is 
true that this case is ne\·er ·likely to be realized in practice. Dut arrangements 
so unrcaso"nable seem to us calculated to bring the administration of justice into 
contempt, even if they produced no practical mischief. How much more when, 

. as in a case which has lately been decided at this presidency, the unreasonableness 
of the institutions may be traced in its mischievous effects upon the fortunes of the 
suitors. . · 

The case we speak of is that of Goopee Mohun ,Deb v. The East India Com
pany. It is a case which exemplifies in a very remarkable degree, and in very 
many respects, the evils of English procedure. Dut we shall notice upon this 
occasion only such rarts of it as illustrate the mischievous way in which law and 
equity are separated. In April1824, the plaintiff filed a bill in equity. The suit 
lasted till June 1840, when the bill was dismissed, upon the ground that the plain 
tiff's remedy, if not barred by lapse of time, was at law. This seems to have been 
suggested in an early stage of the cause by the then chief ju>tice, but to have 
been doubted by another judge. In the course of the suit,. a vast quantity of 
evidence was taken, not upon the merits, but upon the question whether certain 
parties should be added to the Bill. " For three years and a half," says Chief 
Justice Ryan, "the parties had been in the examiner's office, and an immense mass 
of evidence, which is now before us, collected." This mass of evidence was not 
only not upon the merits, but was upon a matter which ougbt not to have been 
contested, and the taking of it might have been prevented by either paity. The 
chief justice describes it as " a most expensive and unusual proceeding, whic~ by 
his, the complainant's own conduct, he bas shown to be utterly useless." He 
afterwards states his view of the course which the defendants ought to have adopted 

on 

• This has been remedied by a late statute, but it is characteristic of the piau; if that i• the n~me 
al'pilcablc to tuch a di.uibu!ion of judicial powers, · 
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on this point, anll ndJs, " If I om correct in this \"iew, then the usclrss expense 
ami unusual proceeding in ~oin~ to the C\aminer':! ollice on the pleas was \1artly 
occasioned throu!!h the 1:mlt of the defendants, who ou;;ht not to ha\·e ul owed 
that course to ha~·e hem pur:mcu." 

rt titil1US flf 
E.>St lnd:ans and 
Ar:nenbns.. 

Upon this part of the rase, :\lr. Justice Grant obscn·c~, " It is too late n?w !o 
in~uire upon what gro~n~ the court alluw~d these t~lcas, or to h,mcnt tl~at. t~ dtd 
110t intimate to the plamtlff that he had mt~takcn Ins rcmcd.y. . fhe plaanttfl was 
nlhi>cJ to take the \·cry unusual nnd cabuntous stq1 of tul.an;! t'i;ue 111 fact upon 
these pleas which had been ull,mc•l in law. Acconlin;!ly C\·idcnce was taken at 
an enormous expense an1l prodigious length, which occupied three )Cars." 

::\lr. J. Seton expresses himself to the same purpose • 
• \ftcr all this enormous mass of useless liti;!ation and expense, ond after the 

lapse of 16 years, the bill was dis111issed, it I..Jl·in:; clear that the complainant had 
a good claim in fact, and equally clear that he ou;ht to have enforced it at la1v, 
and not in equity. 

" It is not without reluctance," says :\Jr. J. Seton, " thJt the court has come 
to its final conclusion, as the effect of it is, that after a protracted liti~ation and 
expense, the plaintiff is remitted to his ori;inal rights (which arc still undecided, 
and incapable of being decided, from the mode "hich ha• been adopted by him of 
enforcing them), with all the disad\·anta;;e which may have been incurred by the 
delay "hich has taken place in ineffectually prosecuting them." 

We have said above tbat we notice this case only for the purpo~c of illustratin; 
the mischievous way in which law and equity arc separated in J.::n;;lish procedure; 
we ha\·e n01v, therefore, to remark, in explanation, that we have not fallen into the 
rrror of attributing to this separation the delay, vexation, and expense of this suit. 
The mischie,·ous effect which we attribute in this case to the separation of law and 
equity is, that after all this delay, vexation, and expense, the parties arc not ntl
nnced a single step towards the decision of the question between them. The 
court was, at the conclusion of the case, in possession of oil the material facti ; 
tl1rough the pleadingi, and the cviJencc taken in the examiner's office, anJ the 
admissions of coumel, it was in p:>ssession of all that was necessary to decide the 
case at law, if the rules of English procedure had permitted it to do so. 

But the rules of English procedure do not permit this .rational course; and 
instead of it, a spectacle is exhibited which must surely be shocking to every lover 
of justice. All the professional acumen of the judges, stimulated by the sense of 
justice and the feeling of commiseration, is exerted, and exerted in vain, to find a 
ground on which the plaintiff's case may be rested in equity. They are forced, by 
the constitution of their court, to tell him that he has mistaken the nature of his 
case; that his remedy, if not barred by lapse of time, is at law ; that is to say, 
that if he is not precluded by lapse of time, he must go to the other bide of the 
court, 11 here, finding the judges ignorant of all that he and they have been doing 
on this side, he must state and prove his whole case over again, in a different form. 
This, if bis remedy at law is not barred by lapse of time. If his remedy at law is 
barred, he is to be put, indeed, to no more trouble and expense; but he is to be 
Jluois!Jed with the denial of his admitted rights, not for any misconduct he may · 
ha,·e been guilty of in the course of the suit, but because, in a court of law, he 
must be held to have slept over his rights; he must be considered as having 
neglected to institute proceedings during the last 16 years, though, during all that 
time, ],e has becn·proceeding in the same Supreme Court, before the same judges, 
but unhappily sitting on a different side of it. Such is the scheme of procedure 
according to which tile principles of English law and Englbh equity arc applied to 
the transactions of life; and no one can be surprised that per~ons, not having suf
ficient acquaintance with the subject to distinguish accurately between the proce-

- dure and the bub;tantive rule~, should look upon the whole system with the di;tastc 
and alarm which ought toLe excited only hy one portion of it. 

If such a ca5c as this had occurred in a mofussil court, being, as euch of them 
is, not a court with two sides, one deciding according to law and the other accord
ing to equity, but a court deciding according to law as modified and corrected by 
cc1uity, t!Ji~ frightful waste of time and money could uot have taken place. 

The court having been once fairly put in possession of the facts by the pleadin&s 
and tvidcncc, would have proceeded to decree to the plaintiff· his legal rights, 1f 
thl'fc \ICrc nothing inequitable in them; if there were, then his legal rights tuo
Ji£~d :.nd corrcttcd Ly equity. Tbis is what, as 11c have seen, the court of Suddcr 

De11anny 
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Dcwanny Adawlut actually did in the case we last cited from the 
court. 

reports of that Petition• of 
East Indians and 

There is nothing, 'then, in the English substantive law which prevents it from 
bcin~ easily adapted to the condition of all persons in India, not Hindoos or Ma
homcdans. 

We know that it will be considered a great boon by the large and increasing 
class whose petition has given rise to this Heport. 

'Ve learn as much respecting the Armenians from their petition, which we have 
already noticed; for, after setting forth the destitution of their legal condition, 
they add, " As Armenians ha\·e ceased to be a nation since the year of our Lord 
13;5, and no trace of their own law is now to be discovered, your petitioners 
humbly submit that the Jaw of England is the only one that can, upon any sound 
principles, be permitted to prevail, and that it is moreo\·er the law which was 
promised to Armenians at the time of their settlement in the country." 

At the end of their petition they give a copy of an al!:reement between the East 
India Company and Cogee Phanoos Calender, an eminent 1\rmenian merchant. 
This agreement is dated 22d of June 1688, and contains what they here construe 
as a promise of English law. It is of course unnecessary that we should discuss 
either the \'alidity or the meaning of the agreement, as it is the wishes only, and 
not the rights of the Armenian people with which we are here concerned. 

We have no reason to think that English law, thus adapted to the condition of 
British India, will be considered objectionable by the Portuguese.• 

We believe that in introducing it as the le.l' loci of this country, the Legislature 
\\ill be doing no more than giving an express sanction to that which ought to have 
taken place tacitly, according to the analogy of the general principles of inter• 
national jurisprudence. , 

Lastly, we are satisfied that it is very much for the interest of the subjects of 
this Indian empire, that dtlring the considerable inten·al which must elapse 
before codes of substantive law can be prepared, the law of the mofussil should be 
assimilated to the law of the presidencies; that is to say (speaking, however, in 
terms which, to be rigorously accurate, require some qualification), should be the 
Hindoo law for llindoos, the l\Iahomedan law for J\Iahomedans, and the English 

_ law for everybody else. 
The future proceedings of our Commission in regard to substantive law will then 

be confined to the preparation of three codes founded upon these three laws, and 
to the framing of provisions, as far· as that can be done beforehand, for the cases 
in which they may come into collision. 

'Vhat defects there may be in the procedure of the Company's courts, and 
what may be the proper remedies for them, are considerations which we must 
reserve for the general code of judicial establishments and Jirocedure, or for other 
special reports. But the measure we are now recommending renders highly expe· 
dieut, if not absolutely necessary, the anticipation of one of the provisions of that 
code. We mean the creation of a high court of appeal at each presidency, or 
rather of a college of justice, containing many courts of appeal ; which college of 
justice is to be composed of the judges of the Supreme Court; and of the judges 
of the Sudder Dewanny Adawlut. 'Ve need not now discuss the question whether 
there should be one, or more than one judge, in each court of appeal. The col
lege ofjustice will at any rate be divided into several courts, and, in the distribu
tion of causes to the several courts, attention will of course Le paid to the special 
qualifications of the different judges; and in all appeals from decr~es made under 
the law which "e are recommending, the appellate court will be held by a judge 
of the Supreme Court,'' ith or without associates. It is a very fatal mistake, accord· 
ing to our \'iew of the matter, tu suppose because judges having a profound know· 

ledge 

· • With regard to the Parsces, there may be some doubt; that large portion of this race which is 
to be found in Goojrat and on the coast north of Bombay might possibly feel some discontent at being 
included in the proposEd Art. They arc purely Asiatic people, and whatever they have of positive 
law, to which they are entitled under the Bombay Code, consist• of such of their national customs 
as can still be ascertained, and of such as they have borrowed from the Hindoos. It will be seen 
that we p1·opose to give them, as to all others who are interested, an opportunity of expressing their 
opinions upon tf•e measure which we are recommending. 

sss. 3 N 3 
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1- :J.,c of the rules of End ish substnnth·e Ia"·· have hitherto hcrn ncrrssihle to tl.c 
s~i~rs only through, a procedure. cncumhcrnl. wi~h ~uch unreasonable ami rni~
chicvous technicalities as tl10se which defeated JUstice m the case of Goopee Mohun 
Deb. t'. The East India Company, that th~refo~e such n pr~f~und.lnuwl~ll;;~ of 
substantive law is itself a thin~ not to be demed Ill the admm~>lration of JUsllee. 
It is another .. rcat mistake,

0 

and pTlJrtically almost as futal a one, to suppose 
that these two ~hings, a profoun~ l~onled~e ot ~ubstantive law,_ und 11 mise hie· 
,-0 usly technical ~ethod of applyi~g 1t to the affairs of men, an: mscparably con· 
m~ctcd; they are m truth only acctdentally, though they have hitherto been \·cry 
constantly connected. 

l'<titions of 
u>t lnJians and 
.\rme uiJ.ns. 

fie,·ertina to the case of T. Hoo 't'. Peter Marquis, let us suppose that case, 
instead of '"'bein"" decided in afpeal by the Sudder Dewauny J\dawlut, upon the 
opinion of the Advocate-:;enera , to be ~cci.dcd Ly a judge of the Supr,cme ~ourt, 
sittinno as a member of the colle;::e of JUStice, and we ha,·e an admtm~tratJOn of 
Eno-lish law combined with equity, to "hich, in many respects, the suitors of tltc 
mo~ber country mi"ht look up uith envy. There will still rcm1in much to be cor
rected in the court~ of original jurisdiction. 11u;orc will remain, too, what is per· 
haps incapable of complete correction, the inexperience of the mofus.il judges in 
.Ennolish law. But, instead of ho~tile courts, some admini.tering law, some equity, 
or ~court divided against itself, administering rometimcs lalV, somctimrs CI}Uity, 
there will be a set of courts (in the. highest of which the greatest lc:;allcarnin~ 
in the country will be found), each court J;iving to the &uitor itself, instcaJ of 
telling him that he will find it elsewhere, that measure of justice to which he is 
entitled by law as combined with equity. 

As it is our meaning that the appeals under the new law ~>hould oo dccirlcJ Ly 
judges of the Supreme Court, it may seem that it was unnecessary, upon this occa
sion, to speak of the institution of a college of justice consisting of those judges 
and the judges of the Sudder Dcwanny Adawlut; but we do this for the purpose 
of showinf! that the measure we are now rf'Commending is an essential part of the 
general scheme which we have in contemplation. Another measure corn·sponding 
to this will probably, in like accordance with the general scheme, be rccommcmlcd 
in a report we are now preparinf! upon judicature and procedure, in the places 
subject to the jurisdiction of the Queen's courts. We shall probably there propose 
that the appeal from the new courts of original jurisdiction in the prc~idcncics 
~;hall lie to the colleges of justice, and any cases in which the peculiar knowledge 
possessed by the judges of the Sudder J>cwanny Adawlut may Le useful, will of 
course Le decided in appeal by them, or, at least, with their assistance. 

The recommendations we have now the honour to submit, nrc: 
1. That an Act be passed declaring and enacting that so much of tl1e law of 

England as is applicable to the situation of the people, and as is not inconsistent 
uith any Rc~,orulation of the Codes of. Bengal, Madras, and Bombay, or with any 
Act passed by the Council of India, shall be taken to be the law of the land 
throughout British India, except the places subject to the jurisdiction of Her 
Majesty's courts; and that all persons shall be subject to that law, except llindoos 
and l\Iahomedans. . That the British statutes passed since the 13th year of Kinfl" 
George the First shall not be 'considered as part of the law ; but that the Ach trl' 
the Council oflndia, which introduce the provisions of British statutes into India, 
shall be considered as part of the law, subject of course to the same limitations and 
exceptions as the rest of the Jaw. . . 

2. The general limitation comprised in the words "so much as is applicahle to 
the Eituation of the people," would of itself be sufficient to exclude all that would 
be inconvenient in English law, and therefore to exclude English tenures, and the 
system of conveyancing which is founded upon them. Upon this point it may be 
as well to quote the words of Sir W. ·lllackstone, when he is speaking of an inhabited 
country colonized by Englishmen, which it will be recollected is the case to which 
we have ventured to compare that of the English in India. ' 

Illustrating the expression, " So much as is applicable to their own situation," 
he bays, "What shall Le admitted and what rejected, at what tilllc~ and under 
what restrictions, must, in case of tlispute, be decided in the first instance by thci1· 
own provincial judicature, subject to the revision and control of tl1e King in 
Council." Now it would certainly I.Je surprising if any court in this country "ere 
to l1old tllat Engli>h twurc~ and conveyancing arc applicuulc-to the ~ituation of 

tll'~ 
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the people. N evcrtheless, in a matter of such vast importance, it will be the 
safest course to exchule English tenures and conveyancing by express words". 

3· Our second recvmmendation relates to a modification of English law which 
might be made Ly the courts in administering it. But there is one chancre which 
we think desirable, and which requires direct legislative sanction. · " 

\Ve recommend that the intPrest, whatever may be its extent, which any person, 
not being a Hindoo or Mahomcdan, may have in real propetty situate without the 
limits of the local jurisdiction of Her Majesty's courts, shall go to the executor or 
administrator of such person, and be distributable, according to the Statute of 
Distributions, in like manner as personal property. 

4· Our fourth recommendation is, that all question~ of marriage, divorce, and 
adoption of persons not Christian, shall be decided according to the rules of the 
sect to lfhich the parties belong. 

5· Our fifth recommendation is, that a college of justice shall be erected at each 
presidency, consisting of the judges of the Supreme Court and of the judges of the 
Suddcr Dewanny Adawlut, and that in all appeals from decisions in the mofussil 
under the new law, the appellate court shall consist of one judge of the Supreme 
Court, with or without as~ociates. . · . 

· It will be necessary that the appeals from decisions in the upper provinces in 
tl1e Bengal presidency under the new law be heard at Calcutta. 

Although we have endeavoured to show that, according to the analogy of the 
general principles of international jurisprudence, the English law became the le:~: 
loci of British India as soon as it became British; and although, if that doctrine is 
correct, the proposed law is in its nature declaratory, still we think it right that, 
under the very peculiar circumstances of the case, the proposed law should only 
operate upon the future, and that special provision should be made for the past. 
It is a very general and certainly a very useful maxim of jurisprudence, that every 
person must be taken. to know the law of the country in which he resides. But we 
think that in this case that maxim ought to be relaxed, and that in all suits between 
persons not being Hindoos or Mahomedans, brought in·respect of any transaction 
prior to the passing of the Act, the judge &hould be authorized to take into his 
consideration what law the parties to the transaction may have supposed them· 
selves to be living under, and to decide according to equity, following that law. 

If the government shall think fit to. adopt the principles contained in ·these 
recommendations, we shal~ of course be ready to prepare an Act containing all the 
details which may appear to be necessary for carrying them into effect; but as 
the interests of many classes would be materally affected by such a law, we would, 
for the present, suggest only that this Report should be printed and circulated, in 
order that those classes may 4ave an opportunity of considering the measure, toge
ther with the reasons on which it is rested, and of petitioning government for or 
against it. . . · 

Our president, l\:Ir. Amos, though agreeing in the principal recommendations 
of the. Commission, yet differing in his views upon some points, has thought it 
advisable to record his sentiments in a separate Minute, which is annexed to this 
Report.· 

' 
· We submit this our Report for the consideration of your Lordship in Council. 

Indian Law Commission, 
3 1 October 1 840. 

(signed} A. Amos. 
C. H. Cameron. 
F. Millett. 
D. Eliott. 
H. Borradaile. 

MINUTE by the Honourable A. Amos, Esq . 
• 

IT appears to me that the practical questions connected with the subject of our 
Report arc, first, whether the usage which has prevailed of administering for all 
persons the law or customs of. the countries or sects to which they respectively 

belong, 

• It has already been enacted by Act No. IV. of 18371 th3t ull rules which prescribe the manner 
in '~hicb property in land may be acquired and held by natives Rhall extend to all subjects of Her 
l\IaJOSty. ' 
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bel on" should now be modified by le·•islative enactment? ,\nd, scromlly, if it 1•-! 
expc,ii:·nt to modify, "lwt kind of m~lification. is it most c~pnlirnt_ to_il!troJucc

1
? 

There appear to be the ~tron:;ot rca,ons lor .nn cxtcnsiiC lli~J<hfiratwn of .t.1e 
existin~ usa:•c. In many instances great perplexity a1!J unccrt;•!nty has prcra1ktl 
in ascertainiri;! the description of law or cust~ms by 11 luch a caoe .u to Le ;.:ovcrn_l'd; 
in others. sumetimes a ~cparatc, and somet1.mcs a superadded <hflicult.Y has an~en 
in enJca1·aurin••·to cli~corer what the ~o\'ernmg law or customs pregcr1bc . 

• -\. great imp~onment in the adt;tinistration of the justice o~ the country mu~t 
necessarily take place, in proportion as. we rcmo,·e doubts With rrgunl to the 
species of law to which a j~dge ~h~ll, 1~ ~ach ca~e, refer, an~l as 11c male the 
ordinances of that lall' accessible and mtclhgiblc to !urn. Acconlm:; to the pr,·-cnt 
usa.-.e, judicial inquiries ha1·e frequently to be made concerning the species of l.1w 
which is to be admini,tered to certain classes of E.ast Indians and of l'ortu;;ul'se. 
And the species of law "hich is to be administered being ascertained, the jud~e 
is frequently obli .. ed to in\'esti .. ate the ob~cure and doubtful customs oC .:\rmc· 
nians and oi Indi~n Portuguese~ and it is' occasionally necessary to refer, for the 
deci,ion of matters ori .. inatin• .. and terminating in India, to the systems of law 
pre\"alent in France, Uolland~ .America, China, and e\·cry part of the world. 
Hence has arisen a ,-ariable and unsatisfactory state of law, nnd great uncertainty 
with regard to tramactions connected '' ith property bclon;;in~ to lar;;c classes of 
indil'iduals, many of whom arc in the possession of great wealth. • 

An important ohjection may be made to any change in the rule of consultin;! 
the law or customs of the country or sect to '' hich each indi,·idual hdon)!5 1 io 
cases nhere particular classes may have cherished a reasonable confidence of bcin,.. 
governed by a law or customs to which they are attached, which law or custom'; 
are reasonably definite, and "ith which, on grounds of justice or policy, it would 
he inexpedient to interfere. The\·alidity oftbis objection 11ill be uni\·crsally reco·•
nised in the casrs of ~lalJOmcdam, Hindoos, Jews, and, perhaps, of Parsecs, thou~1 
it is to be hoped that the laws of these different classes may, at a future period, be 
united, to a considerable extent, in one general system of Ia lV for all the inhabi~ 
tants of India. Bnt I apprehend it is obvious that the objection docs not ap;1ly to 
East Indians, Armenians, Portu;;uese, or forci;ncrs in general, w hethcr European 
or Asiatic, presen·ing, however, the lc.r domicilii, in tho>e cases in which it is pre
sened by tbc English law to foreigners in England. And where particular classes 
are themsehes desirous of the change, I conceh·e that not only all objection is 
removed, but a strong additional reason for modifying the present usage of courts 
is presented. 

Secondly. If the usage of the courts is to Le modified, I think there can be 
little difft-rence of opinion, that the most expedient course is to cstabli~h the 
English law, with such exceptions and qualifications as may be convenient for the 
government of British subjects, and of all those uho are not, like the 1\Iahomc:. 
dans and Hindoos, to be governed by their own peculiar laws. And for the sake 
of uniformity, it may, perhaps, be expedient to modify the English law, even 
further than would be proper if British subjects were alone concerned. . 

With regard to the exceptions and qualifications with which the E.n .. lish law 
ought to be introduced, I am inclined to agree, in the first place, that qu~tious of 
marriage, divorce, and adoption, should be excepted, thou<>h it is proper to obscn·e 
that such exceptions are Ly no means usual according to ihe practice of nations. 

The administration of law modified by equity, instead of separate courts of Jaw 
and equity, held before the same or different judges, is an arrangement which 
neces&ity and convenience dictate in the mofussil. Such a practice musf, I con· 
ceive, have been adopted in all cases falling under Act No. XI. of 1836. I think, 
however, it should Le very distinctly stated, that the equity so to be administered 
D!eans the defined principles o.f the Engli_sh Chancery Courts, which may some
tunes. be o~p.osed to t~e wtentwns of partJCs, and the supposed "equity anJ good 
consc1ence m a particular case, for \he sake of general rules. 

It 11 ill be generally admitted that the common simple forms of conveying pro
perty, and expressing contracts of various kinds which are used in the mofussil, 
~h(Juld be as tffectual as they ha1·e always been. In cases of mortgage, sale, lease, 
or the like, it 11ould be extremely inconvenient to subject East Inilians,l'ortuguesc, 
Armenians, and even British subjects in the mofussil, to the observance of the tech· 
nicalitics rer1uircd in English legal instruments. Uut this departure from En~lish 
l~w, may pcrliaps require ~orne qualificatious ; for instance, it may, on considcra
twn, Lc thought advisable to insist upon compliance with some of the E~15lish 

provJMons, 
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provisions with regard to the necess1ty of certam contracts or undertakings being Petitions of 
expressed in writing ; and the formalities required by the English law of wills, East I~dians and 
simplified as they have recently been, may be thought not unsuitable to the cir- Armemans. 
cumstanccs of the mofussil, and, in the opinion of British subjects at least, may 
be deemed essential to the secure succession to property. Upon such points I do 
not anticipate any material difference of opinion among the members of the 
Commission. 

I have some doubts with regard to the general supersession of the English laws of 
tenure and of conveyancing, or rather with regard to the latter, permitting the use 
of technical forms, but denying them any imperative technical operation, except as 
consonant to "equity and good conscience," in the meaning according to which 
those terms are understood in the mofussil. 

·It may be expedient to define, with greater particularity than may be thought 
necessary for the immediate object of the Report, what is embraced under the laws 
()f tenure and conveyancing. The parties to be affected by the proposed enact
ments, and the judges in the mofussil who are afterwards to admimster them, may 
not be expected to distinguish nice.Iy between the rules of tenure and other rules 
limiting or prescribing the enjoyment of real property. For example, I conceive 
that it might not be obvious that the Commissioners, in what they have said in 
regard to superseding the law of tenure, are by no means expressing any opinion 
cot~ceming the propriety of superseding the English laws restrictive of perpetuities, 
by which parties are precluded from accumulating enormous masses of wealth 
for remote successors, and debarring the free alienation of their property fur 
centuries. 

A considerable part of the Ia w of tenure and conveyancing, and of other divi· 
sions ()f the law of England, affecting both real and personal property, must fall of 
itself, for want of means of application in India, without any express exception. 
This is the case with regard to a large portion of the common and statute English 
l11w, introduced bodily into Calcutta at the time of granting a charter to the 
Supreme Court. 

It appears to me that there is so much of the English laws of tenure and convey
ancing, especially if a large interpretation be given to these terms, which is 
essential to the complete and secure enjoyment of property by a highly civilized 
people, that I should not feel disposed to recommend the dispensing with them 
generally, though particular exceptions may be very proper, and the free use of 
the most·simple kind of conveyances be indispensable. A~ it is not proposed on 
the present occasion to alter the En~lish law for the presidency towns, I think the 
departure from the law of the presidencies, in regard to)lritish subjects having 
property in the mofussil, must be inexpedient, where the nec_essity for it is not of 
a very cogent nature. 

With regard to the ·succession to real property according to the statute or dis
tributions, it is a question requiring much deliberation, both as to the probability 
()f the law leading to a multiplied partition of property, and as to the consequences 
()f such partition with reference to the circumstances of India. Moreover, it is to 
be considered that the proposed rule will have the effect of establishing a different 
law of succession for British subjects in the mofussil from that which obtains in 
the presidency towns and in England. Under all circumstances, I do not feel 
prepared to recommend this departure from the law of England on the present 
occasion, though the succession to real property in the mofussil Js a subject upon 
which in Council I should be anxious to invite discussion. 

As to the establishment of a court of justice composed of the judges of the Supreme 
;md Sudder Courts, it may be expected that under the proposed law appeals will some-

. times involve points· which only an English lawyer would be competent to decide, 
and sometimes points upon which it would be desirable that both Her Majesty's and 
Sudder judges should unite in a decision; but,.judging from the experience of 
"hat has occurred since the passing of Act No. XI. of 1836, it is probable that 
for some years the number of appeals of this nature will be small. A temporary 
e-xpedient might be resorted to, by enabling the courts of the mofussil to state 
questions of English la1~ distinct from matters of fact, for the opinion of a judge 
of the Supreme Court, before w horn the parties might be at liberty to argue the 
points. - Ultimately, I think, a court of the nature proposed in the Report will be 
1ound a useful· if not a necessary measui:e. It may also deserve consideration 

· whether such a court should not merge in an appellate court having jurisdiction 
over all the tribunals of India. 

585. 3 0 These 
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Tl1cse bcin~ my 1 iews. on the subject o[ the recom.memlations eont~ineJ in the 
Report (11 hich I hope mll be found !O ddfcr but shghtl~ from the \'lens of my 
colleauues), I ha1·e further to add, With the grcate>t deference, that I Jo not 
attacl~ much importance to the consideration. of the quest!~ns, what ought to have 
been the /c.r loci, af1er the conquest of Ind1a by t!lC llnush arms; C?r what, ac
cordinc:r to <TCncrallaw, it ought to be now, prondeJ the usa;:;e 1vluch has prc
Hiled ~~·ere"superscdcd and nothin;:; "ere set up in it~ place. I am happy to find 
that such a n:ry able and learned argument can be adduced to sho1~ that ~omethin:; 
1·cry similar to what is expedient now ought always to have been the rule of law ; 
but I do not feel prepared to ~ive a conlidcnt usscnt to the conclusion at which 
the argument arrives. Neither, if I thou~ht it material, do I believe that I could 
present aov other view of the question of a kr loci, as applicable to the peculiar 
circumstances of India, which 1 should deem wholly sati;;factory. I am glad to 
think that the intricacies of that question throw no practical dilficulty in the way 
of the proposed arrangements. 

(signed) .rl • .rlmos. 

-t C.) No. I.-

PAPERS CONNECTED WITH LAW COMMISSIONERS' REPORT 
ON SLAVERY IN INDIA. 

(No. :29.) 
From J. C. C. Sutherland, Esq. Secretary to the Indian Law Commission, to 

F. J. Halliday, Esq. Junior Secretary to the Goyemment ol' India, Lcgislath·e 
Department, Fort William. 

Sir, 
I .U[ directed by the L'lw Commissioners to transmit to you, to be laid before 

the Right honourable the Governor-general in Council, so much of their Report 
upon Slavery in India as i11 printed. The Law Commissioners understand this 
to be in accordance with the wishes of Government. The remainder of the 
Report will be transmitted as soon as the printing is completed. 

I have, &c.· 
Indian Law Commission, (signed) J. C. C. Sutherland, 

5 October 1840. Secretary. 

P. S.-The first Appendix of the Report on the evidence taken by the Com-
mission also accompanies. . 

(No. 32 1-) 
From J. C. C. Sutherland, Esq. Secretary to the Indian Law Commission, to 

F. J. Halliday, Esq. Junior Secretary to the Government of India, Legislative 
Department. · . 

Sir, 
I AM directed by the Law Commissioners to transmit five printed copies of the 

Gtneral Report on Slavery in India, together with the like number of printed 
copies of the prior Report, dated let February 1830. 

Indian Law Commission, 
!S Ft:bruary l!S41. 

I have, &c. 
(signed) J. C. C. Sutherland, 

Secretary. 
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(No. 33·) 

From J. C. C. ,Sutlterland, Esq. Secretary to the Indian Law Commission, to 
F. J. Ila//iday, Esq. Junior Secretary to the Govel'Ilment of India, Legislative 
Department. 

Sir, 
ON the 8th instant, by desire of the Indian Law Commission, I had the honour 

to forward to you five printed copies of their General Report on Slavery in India, 
together with the like number of printed copies of their prior Report, dated 
1st February 1839. 

2. By the Commissioners' desire, I now forward with this five complete 
copies of the printed Appendices, to be kept with the General Report to which 
they belong. 

3. The rest of the impression of the.above official papers, except the copies 
reserved for the use of the Commission, will be sent to you3 when properly 
arranged and stitched. · 

Indian Law Commission, 
12 February 1841. 

(No. 203.) 

I have, &c. 
(signed) J. C. C. Sutherland, 

. Secretary. 

ExTn.&.cT ·from the PROCEEDINGS of the Right honourable the Governor
general of India in Council, in the Political Department, under date the 
18th January 1841, 

(No.' 28oo.) 

To T. H • .llfaddot;h, Esq. Secretary.to the Government of India. 

Sir, · 

(C.) No. I. 
Papers on Slav~ry 

in India. 

Legis. Cons. 
15 Feb. 1841. 

No.3· 

Legis. Cons. 
61:lept. 1841. 

No.1, 

WITu reference to :Mr. Chief Secretary Reid's letter, dated the 18th October l'olitical Dfp. 
last, regarding the measures adopted by this Government for the suppression of 
the slave trade, I am directed to transmit to you, for the information of the 
Right honourable the Governor-general of India in Council, copy of a commu-
nication from the agent for the governor at Surat, dated the 4th instant, report- · 
ing the number of slaves imported into the Portuguese settlements in India 
durin()' the last three years. • 

2. Jn forwarding this communication I am desired to observe, that, although 
the Honourable the Governor in Council is not of opinion that the information 
therein contained can be entirely relied upon, still it is satisfactory to observe, 
that the number of slaves supposed to have been recently import!ld into the 
Portuguese settlements in India is considerably diminished. 

' 
I have, &c. 

Bombay Castle, 
31 December 1840. 

• (signed) J. P. Willoughby, 
Secretary to Government. 

(No: 101 of 184o.-;J?olitical Department.) 

To J. P. Willoughby, Esq. Secretary to Government, Bombay. 
Sir, 

I IIAVE the honour to acknowledge the receipt of Mr. Chief Secretary Reid's 
letter (No. 2244), dated the 15th of October last, requesting me to forward 
a statement showing the number of slaves imported into Demaun and Dieu 
during the last three years, and the average progressive increase or decrease in 
number duriug each year. . 

2 .. In J;eply I beg to report, for the information of the Honourable t~e Gover
nor in Council, that I have used my utmost endeavours to obtain the required 
information. Such as I have received, I fear, cannot be depended on for its 
~85. 3 o 2 accuracy; 
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(C). No. I. 1 • • 1 
rapm on Slanry accuracy; anti even if we were to apply to the Portuguese aut lOri lies, rcry 

in lodia. much doubt whether they would alford an account that could be implicitly 

Legis. Cons, 
6 Sept. 18+1· 

No .. ~. 

relied upon. . . . . 
3. The following information I have collect~d from an mtl.mdual well 

acquainted with the resources of Dcmaun ~d Dieu .: that for the last t~·o ~r 
three years there.have been very few 8lavcs I!DP.ortcd mto thcs~ .places, which u 
to be attributed, m a great measure, to the ngilancc of the Dntish Government, 
thou"'h in former years the number of slaves imported into the three Portuguese 
settl~ments of Goa, Demaun. and Dieu averaged from 250 to 300 per annum. 

4. There were some vessels last year, the property of one Moonajee Wullajcl.', 
which were bringing slaYcs from Mozambique to Dcmaun and other Portuguese 
ports, but which were intercepted by Her Majesty's ships. 

5. During this year no ship has arrived at Demaun from Mozambique. It 
appears that the number of s)aycs imported in the years 1837, 1838, 1830, into 
Demaun, were as follow: 

In 1837 - - from 10 to 1:1. 
1838 - - from 8 to 10. 
1839 - - from 6 to 7. 

Into Goa and Dieu, during these years, from U to 20. 

G. In reference to the 2d paragraph of the communication now under reply, 
I am not prepared to propose any measures beyond those already in operation 
for preYenting the importation of slaYes into the Portuguese territories. 

I have, &.c. 
(signed) G. L. Elliot, 
Agent for the Honourable the Govcmor. 

Surat, Office of Agent for the Govemor, 
4 December 1840. 

(frue copy.) 
(signed) J. P. lVilloughby, Secretary to Govemmcnt. 

Ordered, that, in continuation of extract from this department, dated 9th No
vember last (No. 1298), a cop.Y of the foregoing despatch be sent to the Legislative 
Department for communicatiOn to the Law Commission. 

(A true extract.) 

(signed) T. H. UaddocA, 
Secretary to the Govemment of India.. 

(No. 215.) 

From H. Chamier, Esq. Chief Secretary to the Government of Fort St. George~ 
to T. H. ~faddo.cA, Esq. Secretary to the Govcmment of India. 

Sir, 
Judicial Dep. Wm1 reference to the correspondence noted in the margin, I am directed by 

From the Officiating Secretary to the Govern- the R1ght honourable the Governor in Council to 
ment of India, dated 7 January183g, No.6. transmit for submission to the Govemment of India 

To the Officiating Secretary to Government of th ' · f · 1 d (N ) r' 
India, dated 29 January 1g39, No. Rs. e acc?mpanymg copy o ctrcu ar or er o. 132 o 

From .the Junior Secretary to the Government of the FouJdary U dalut. 
Ind~.a, dated 22 June 18+o, No. 98. His Lordship in Council desires me to add, that the 

judges were requested, on the 2d instant, to explain, with reference to the order 
in question,. how the opinion of· their law officers, on the subject of slavery, 
affects the churmiah slaves of Malabar, and the other przcdial slaves in Tanjora 
and other parts of the country, and that the reply, when received,. will be imme-
diately communicated for the information of the Government of India. · 

Fort St. George, 
15 March 1841. 

I have, &.c. 
(signet!.) Henry Chamier, 

Chief Secretary. 
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f!lltslirm. Tllf~ pri,;oner, \\]JO is a feln<Jlc dLcr cl:i\·e of t]IC; prw:r·cutor's, is 
("Lar~r·d "it L [J;r 1 iu;',·, OIH' JnontL pn:Yions to tl1c 1 :->I]J l'\ 01 l'irtl;cr 1::; 10, c:lopcrl 
fror11 tLr· [ll"fl-rTIJ(fJ!'\, <111d JJot come <I"·ain to \\·ork at !tis !JOJJc.e. 

" Tl"· t'ri\Jrt dirrTt tl1r·ir law oflic!'l's to tlcc:larc \\lH:t!tcr tlH: prisoner]"'' eom-
Jllilir'd :Ill)' oll'cncc miller tltc l\IaLometlan law; anu if so, how the o!lc:ncc is 
puni-IJ:li;[e? 

.Llrl.'l/'11'. Th1~ pri.smll:r al;on: rcfcrrctl to is not pnnisLaLic nndcr the l\ralJO
lll<'rl;~n Liw for ]Jcr elopcml'nt, iii'C<lliSe t!tc legislator lias not propoundc:J any 
jiiiiJi-lliiJr·nt to the: d;~n·s of tl1is country, in the same lll<IllllC:r as !te denounced 
T<~zr·r r ;~nd Tadceh to a true ,[an~. 

" \\'it it rcftT<·nt·r: to yonr auswcr aLm·e recorded, the court tlcsire that an ex
plan<~tion may lJc: ~i,·en of the diJfcrence drawn by you between a true sLwe aml 
a dlwr sian:." 

.l~wcrr. She wl1o lllay !Ja\'e hem 0cquircu by w0y of lJooty in a Muso;ulman 
·,,ar '' e;~IIt·t! a" true ,.,la\·c," "Jw can be soltl and purc!tascd. If such slave shall 
~o ;may from the lwu,;e of Iter master without l1is permi:;sion, siJC is liable to 
pu11i-!tnJt 11!. in l'roportion to ],,.r guilt. 

,\s n·:,.:·ard; tl1e ,_Jan·.; uf tltis cuillltry (whether th0y arc of dlJCr or paria caste, or 
of a!lyotlj('r Pa:'te), the people receive tltem from their parents, either during famine 
<Jl' at utlll·r tilllt·s; f'uch sLwc.s arc uot, mulcr the l\Iallomcdau law, fit to l>e sold 
:1111l pmclt<H·tl. If they g·o a\\'ay fro1u the bouse of their m;btcrs without their 
JH rllti--ion, th•·y arc at lihnty to live wherever they please, and they arc not 
lialJ!e to <Ill}' trialuudcr the law iu <!UC,.,tion. 

(sig·ned) IV. Douglas, Register. 

E:-:TnAC'T from the Procccdiu~s of the Foujdaree U<blut, under date the lOth 
February 18-11.-(Circular Onler, No. 132.) 

Bv the ;mncxe<i futwa of the law officers of the Foujdaree Utlalut, it appears 
t!t:~t thr~ dtar;·e ill No. c:1 con,titutcs llO crime nuder the 1\lus:mlman law; and 
a-; the filt\\·a is of much importance Oll the subject of slavery, it is resolved to 
coummHicatc it to all the judicial and magbterial officers, by mean,; of the four 
provin<:ial courts; anti to commuuicate it to Government, for the information of 
the Go,·crnrncut of India, uow, it is understooJ, engageJ in the cousiJeratiou of 
the subject of slavery gcucrally. 

(No. 311.) 

(True extract.) 

(signed) IV. Douglas, Register. 

From II. Clwmicr, Esq. Chief Secretary to the Government of Fort St. George, 
to 1: II. M addoch, E''l. Secretary to the Government of India. 

Sir, 
\Vnu nJcrcncc~ to para. 2 of my letter No. 215, datccl the 15th ultimo, I am 

direc:tcrl by the Hight honourable the Governor in Council to transmit, for the 
iufonu<ttion of the Govcrmncnt of India, the accompanying copies of letters 
received from the register of the Foujdan•.c Udalut, datc<l the 2:ltl ultimo, and 
I:lt.h iu:;taut, explaining- how the opinion of the law officers of that court on the 
sul,jcet of slavery, circulated with their order, No. 132, affects the clmnniah slaves 
of Alalabar, aud the other prrcdial slaves in Tanjorc and other parts of the 
country. 

Fort St. George, 
10 J\prillSH. 

(signed) 

J 0 3 

I l1ave, &c. 

II. Clwwicr, Chief Secretary. 

Lr"·i · .. c~,r,··. 
(j >'('l't. 1:::41. 

l< u. ;:::. 

Lndu."ure. 

Lrgis. Cons. 
G St•pt. I84t. 

No.4· 

J urlicial Dcp. 
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(~o. 43.) 

Fro:n H: Dort9las, Esq. Rq!ister Suc.hler Foujc.larec Uc.lalut, to the Chief 
Sc.'crctary to Gon:rnlllt'nt of Fort St. George. 

Sir, 
I A:U direetcc.l by the juc.lg-c~ of the foujdarc~ ~c.lalut to .a~knowlec.l;;e the 

rccci}Jt of the extract from the .\I mutes of ConsultatiOn ID theJuc.lic1al Dt•partmcut, 
under date the 2d ~larch 1841, No. 102, requiring them to explain how the 
opinion of their law officers on the ~ubject of l'la\·ery, circulatctl With th<:ir order, 
No. 13:!, to the subordinate judicial authoritie~, affects the churmiah ~la\'(':i of 
~Jalabar, and the other prrodial slaws in Tanjore and other parts of the 
country. 

2. In reply, I am desired to obscrn.•, tl1at the opinion of the Malwmedan 
law officers above adverted to, applies to males as well u.s to females, and to the 
prredial slan:s in .Malabar, Tanjore, and elsewhere. 

3. The first judge deeming further explanation requisite, ha.s entered in n 
separate Minute his dissent from this letter. 

l'oujdaree Udalut~ Register's Office, (signed) W. Dou[Jltu, Register. 
22 1\larch 1841. 

(No. ss.) 
From TV. Douglas, Esq. Register of the Foujdarce Udalut, to the Chief 

Secretary to Government of Fort St. George. 

Sir, 
WITH reference to the extract from the l\linutes of Consultation, under date 

the 5th instant, No. 266, I am directed by the judges of the Foujdaree Udalut to 
transmit to you, to be laid before Government, a copy of the .1\linute of the 
first puisne judge referred to in para. 3 of the letter from this court, dated the 
22d ~larch 1841. 

Foujdaree Udalut, Register's Office, 
13 April 1841. 

(signed) 

MINUTE of the 1st Puisne Judge. 

W. Dou9la1, Register. 

• 

I TIJINK we should add that, in fact, our criminal or 1\lahomcdan law, u.s 
well explained at page 30 of Sir W. 1\Iacnaghten's Introduction to its principles, 
maintains, that " they only are slaves who are 'captured in time of war (Jihaod, . 
a religious war, is meant), or who are descendants of such captives." 

For a. breach of slavery such alone are punishable by the criminal code; at 
Stt chap. 6 of Sir the same time, there can be no doubt tha~ the civil code or llindoo law, on the 
TEhl oma.a Srrfa1n1 ~ed'• contrary, formally acknowledges prredial slavery, and also other forms of bondage; 

emeatJ' Ill oo d h h t' d b • . I h • 'I I d La,. an t oug sane wne y 1mmemona custom, t e ciVI aw stan s contrasted 

Legio. Conil. 
6 l:iept. 18 .. p. 

No.6. 
Slavery ia lr.dia. 

in this respect with the criminal code, which lends it most slender aud confined 
support. 

(signed) A. D. Campbell, 1st Puisne Judge, 

(TnlC copy.) 
(signed) 

(True copy.)· 
(signed) 

IV. Dou9/as, Register. 

II. C!tamier, Chief Secretary. 

!\ln;r.m~ by the Right Honourable the Governor General, dated a May 1841. 

Tms suhject, so fully treated in the present Report of the Law Commissioners, 
is undoubtedly a most difficult and extensive one; but the evidence and infor
mation wlrich they have collected may, I trust, enable us to form some clear 

conclusion 
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conclusion, such as shall suffice to dete.rmine the immediate practical course of 
the Government. . 

I will not enter into much detail in pointing out the generally mild character 
of what is termed slavery in this country, or in marking how the agrestic servi-
tude which exists in several• of its districts is connect<:!d chiefly with distinctions 
of caste, and will be upheld, notwithstanding any measures of the public autho-
rities, by the force which national habit and opinion have imparted to those 
distinctions. The facts relating to the various descriptions and modifications of 
bondage, as prevailing in different provinces, are set forth by the Commissioners 
with distinctness and precision. On the effect of caste in maintaining agricul-
tural servitude, even under circumstances in many respects favourable to freedom, 
instructive particulars will be found in the evidence respecting the districts of 
Coorg and Malabar. In Coorg many of the slaves emancipated by Government 
on its own estates have, from various causes, been led to destroy their certificates 
of freedom, and to place themselves again in servitu·de under their former masters. 
In Malabar all the influence of the English proprietor of an estate cannot obtain 
for any of his labourers a greater degree of respect or privilege than the strict 
local usages of caste allow to them. They remain, whatever the liberty of action 
which he accords to them, as degraded as before; for they cannot raise them-
selves above the low class to which they belong, and must mix only on the terms 
to which they have been accustomed, with their caste brethren, the chumar, 
slaves of the province. 

It is enough to say, that there is obviously little in common between the 
voluntary subservience to their employers of particular individuals or races in 
India, and the former oppressive and compulsory slavery of our West Indian 
settlements. 

\Ve must deeply pity and lament, whatever there may bf' of degradation, 
poverty, and helplessness amongst the lower classes of our Indian subjects, and 
their undue subjection, under any form or designation, to those of better birth, to 
the powerful aud the wealthy. It behoves us to watch their condition '1\"ith a 
vigilant eye, and to do what may be in the power of the Government for its 
amelioration; but we ought not, through a misuse of names, to form an erroneous 
idea of things, or seek violently to disturb relations to which in many cases all 
who share in them are attached, regarding them, as may so often be obsf'rved in 
respect both to those who render and to those who receive service, as a source of 
mutual advantage, or even of honour and distinction. · 

In effect, that which constitutes the essence of slavery may be said to have 
been already abolished nearly everywhere throughout India. I mf'an by that 
essence, an entire subjection, sanctioned and upheld by the law, of an individual 
and his family to the will of a master, and the absolute claim of property, with 
the right also and the means of enforcing that claim, of one man over another. 
It will be found, however, that almost, if not at this time quite universally, a 
compulsion by a master over his dependent is admitted by our criminal courts; 
that any force used by him_ towards his so-called slave IS punished, just as it 
would be if used towards a free man, and that nearly as generally the magistrates 
do not interfere for the restoration of a runaway slave to his employer. . · 

Under such an administration of the law, what but the tie of general good 
treatment and a supposed self-interEst will prevent a slave from leaving his 
master and living in freedom 1 

(C.) No. I. 
Papers on !Siavtry 

in ludia. 

I may cite a few statements, some from districts in which the name of 
slavery 1s yet most prevalent, as showing how important is this practice of the 
magistrates. 

Captain Jenkins says of Assam, " I consider that the Government, by with- Page 335 of Ap· 
holding a regulation making it legal to have recourse to the criminal courts for peudix. 
the apprehension and restitution of slaves, have virtually abolished slavery; the 
means of escape from'their owners being so easy, and the difficulty and expense 
of recovery through the civil court being so great, that no slaves above the age 
of childhood need be detained in bondage, except with their own free will," 

The principal collector and magistrate ofTanjore to the like effect: "So long Pages 199 & 200 

as a slave chooses to remain with his master, he does so, and leaves him for a of Report. 
better 

• !IIOIIabar Tamul districts of Madras, Behar province. 

304 
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better at pleasure. Nothing b~t a ch·il 5uit,. which wouhl cost m_?rc lh~n trn 
years of his labour, can reco,·er him, and bcmg reco,·ereJ, there u notlun~ tu 
prcYent his walking about his own business ns fOOD ns he ho1S left .tl•e cuu~t 
which has pronounced him to be the property of another. The magl:>lra!r~, 1t 
seems, decline to assist the master to recover a runaway ~1~,.,., nud Jca,·e lum to 
his own resources, which the sla,·e defies. Under tl1esc e1rcum~tauec~, mutual 
interest appears to be really the bond between them." . 

The magistrate of 1\lalabar, of the practice of his court. m 1830! sa)·~~ " T!.at 
the relation of master and slaYc has ncYer been rerogmsetl as JU~Ilfymg ach 
which would otherwise be punis~allle! or as constituting a _gr_oun? f~r mitiga!iun 
of the punishment; and the crimmal judge adds, that n~ di;tmcllonl~ ~cco;;m.-cJ 
in the criminal courts between a free man and sian.•, winch statement u rl"lllatcJ 
by the court of circuit." . . . . . ,, 

And of the usa""e in the Bombay pres11lency 1t IS obscn-etlm the ltl.'port, An 
examination of th~ returns iu the Appendix will E!how how r:U"c, illllcc•l almo,t 
unl1card of. is a suit in the eil'"il courts against n sla,·c or a tlurtlJmrly for rcco
Yery of ser;ices, property or damage, by nbtluction or desertion; yet nlmo~t .all 
the reporting functionaries agree tha~ a slal'"e ?wncr has a gootl ca~sc of .ncllon 
in tl1e cases supposed, and possesses r1ghts whtch cannot be que5tlonctl Ill the 
abstract, though so difficult of enforcement as not to be worth the attempt iu 
h . " t esc times. 

• The criminal law on ilie subject is, I apprehend, correctly statctl in a futwa 
ginn 1oth February 18-U, by the l\lahomcdan law officers of the Madras Fuuj
daree Adawlut, in the ca..~ of a female dher slaYe, charged witl1 ha,·in~ clopt...I 
from the prosecutor, her master, and not comin~ again to work at l1i~ huu~l". 
It is to the effect that " the prisoner abo\·e referred to is not 1mnishaLle uuucr 
the 1\lahomedan law for Lcr elopement, because the le;;islator has not )'To
pounded any p~nisbmcn~ ~the slaves of the country in the same manner a.:s he 
denounced Toner and 1 adu~b to a true sla,·e. .She who may h:ne been ac
quired by way of booty in a l\lussulman war, is callctl a true slaYe, who can 
be sold and purchased. If ~uch sla,·c shall go away from the bouse of IJ(:r 
master without his permission, she is liable to punishment in J'roportion to her 
guilt." . . 

"As regards the slaves of this country (whether they nrc of dhcr or paria caste, 
or of any other caste), the people receive them from their parents, either during 
famine or at other times; such slaves arc not, under the l\lahomcdan law, fit to 
be sold and purchased. If they go away from the houses of their masters without 
their pcrmi;;sion, they are at liberty to live wherever they please, arid they nrc 
not liable to any trial under the law in question." Upon this futwa it is 
declared by the judges of the Foudjaree Adawlut, in a letter addressed by them 
to the Government, 22d March 1841, "that this opinion of the 1\lahomcdan 
law officers applies to males as well as females, and to the prredial ~laves in 
Malabar, Tanjore, and elsewhere." It is pointed out in 'a separate 1\linute by 
Mr. Campbell, one of the judges, that the llindoo civil law is, in respect to 
slavery, remarkably contrasted to the Mahomcdan or criminal law, and can 
derive no support from it. . 

The l\lahomedan criminal law being that which, with specific limitations and 
exceptions, is administered by our courts, there is no reason why any benefit 
which it gives to persons in a condition of servitude, not of the strict kind that 
alo?e it recognises and sanctions, should be in any degree denied or abridged. 
Th1s exemption from criminal or magisterial process, which alone is summary 
and effective, leads directly and certainly, as it appears to me, to the destruction 
of all that is legally coercive in the maintenance of the status of slavery; and 
we need, therefore, the less dwell on what might be the decrees of our civil 
courts on questions concerning that status being brought before them. 

I believe, however, that for the reasons stated in the futwa above cited, no 
Mahornedan ma;:ter could prove a legal title to the possession of a slave at this 
day, tlte only legal slaves, under the Mahornedan law, being captives taken in 
IJattlc, or their heirs. This doctrine has been long ago asserted by the highest 
autlwrity, an~ seems to have been affirmed by the Calcutta Sudder Court in the 
case reported m pages 240 to 251 of the Appendix to the Report before us, aml 
a~ TC8f:ects. tlw Ilindoo law, which admits of the acquisition of slaves in :1 nu~
!Jer of ways, the cases reported in the following pages of the Appendix will 
tJww tlmt whenever as yet cases have been litigated before the Sudder Court, 

gruuw.l:; 
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grounds have existed for rejecting the cl!\im of servitude against the parties sued 
as slaves. 

I would only at present observe on the point of civil jurisdiction:'1 that my 
attention has. been drawn to the statement of the judge of Sylhet, that should a 
person decreed by the ci vii court of that district to be a slave " refuse to serve 
or to comply with the award, he is imprisoned so long as the master desires to pay 
the subsistence money, in the same manner as other frisoners are confined in the 
civil gaol under a decree in a regular suit." And ·have caused a reference to 
be made from the Government of Bengal to the Sudder Court, in order that it 
may be ascertained whether such is a proper and justifiable manner of executincr 
a decree, of which the purport is only to declare that an individual belongs t~ 
the servile condition. · 

It is true that the question of civil law is not to be regarded as a mere ques
tion of curiosity and legal nicety, and as of no serious practical importance. It 
is no doubt easy to escape out of the reach of a civil process, yet the possibility 
that' such a process may issue is not without objection, and might occasionally 
lead to considerable vexation and inconvenience. But I cannot view this condi
tion of the civil law as a tressing and general evil, and I apprehend that it 
certainly does not admit o any easy and immediate remedy. Such a remedy 
may form part of a more general measure of jurisprudence. Its principle is, I 
am informed, involved in intricate que~tions of law and time, and caution seem 
to me obviously required for its due investigation and discussion. I would ask, 
too, for more time for legislation upon the manner in which the state of bonds
men or articled labourers is to be regulated. It unhappily borders nearly 
upon slavery in some parts of the country, and yet the mode in which its e\·ils 
are to be limited and corrected, would open to us a wide field of contl·o,·ersy. 
We may perhaps be satisfied for the present if these men, though subject to 
the pecuniary penalties of their bonds, are protected, as far as the law can pro
tect them, from all personal infliction or violent coercion on the part of their· 

. master. 
E,·en on the gra_ver branch of this great subject, viz. the operation of our 

criminal and police laws, I have been greatly inclined to the opinion that legis
lation for the more clear announcement of the protective character of those laws 
is not necessary, and that the mere lapse of time is in the best possible manner, 
because surely and quietly, working the complete practical abolition of slavery ; 
that many are not of this opinion, and it may in truth not be otherwise than 
just and useful that the principles in this Fespect of the English magistrate, and 
of the Mahomedan futwa, should have strength and publicity given to them· by 
an express enactment of the British Indian legislature. · 

I am prepared upon these grounds, and on the evidence and opinions we have 
now before us, to pass a law declaring that any act which would be an offence 
if done to a free man, shall be equally an offence if done to a slave, or, as I 
would rather say,· to any one in any ·condition of dependence on a master, and 
I would add to such an act that (to the -effect of the proposal of two of the La1v 
Commissioners) " no rights claimed as arising out of an alleged state of slavery 
shall be enforced by a magistrate."· Such an enactment would be entirely in 
consonance with the doctrince of the Mahoniedan lawyers which I have above 
quoted, as applied to the actual state of those classed as slaves in India. I may 
briefly say, on the contrary opinion of others of the Commissioners as respects 
the concession of an authonty of moderate correction, that I am satisfied, that 
with our very imperfect police and remotely scattered magistrates, it would not 
be safe to commit any power of punishment to masters, and that, in fact, we can 
l1ave no security against their occasional bad character or excited passions other 
than that of withholding from them all power of personal coercion whatever. 
Compensation for such a formal withdrawal of authority seems to me out of the 
question, both because compensation could not be given on a·ground so little 
capable of exact estimation, and because the authority, wherever it is exercised, 
rests upon no valid [?round, and has actually ceased to exist in by far the greater 
number of our distncts. I would not (independently of any reference to the 
Mahomcdan law) allow our magistrates to enforce any rights arisiug out of 
slavery, because the state of slavery is one not to be presumed against any per
son summarily, and would require, were it to be brought for inquiry before a 
court, the most grave and discriminating consideration. . 

To the 'extent here proposed we might, I think, at once pass a law without 
5 85. 3 P reference 
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ref~rcnce tl) Englmu, for the llonouraLlc Court h:n·c .mur~ than two JLtr' ''-:'I 
urcrcu it on us to take that step. llutsom.uch morcl,·g,>lallon ha.i Lt•cll l'r"i' ·-~·1 
in the reports of the CommiS>ioners, tha~ !t may Lc lx:st to n·Jcr all the J, 'I" r, J, •r 
further directions from the home autJ10nt~t·s. . . 

I "·--that it is mv decided imJlrC5.510nthat the ndopl1011 ofnlltL,· r~'''' ::: 
COlllC"" • • .J I La c . --. . . II I 

and detailed pron;.rons rccommcml.ed by t rc w ?'m~l:>~loll,cr~, '"'1.1 '· ~··"'', .1 

ratJJCr impcJ.c thm n_J,·a~Jcc the ol!Ject .we all hare. Ill ne1~·· _r_hat _01~,_'1 
1
1-. t ·': 

earliest possible cxtmctwn, fir;:.t pract!call~·, and 111 tl1c t '"' <_I rn .11 n1.' .I 1 •• , f 
sla1·cry, in ro far as such rc;.ults can be attamc~ Ly ncl.i uftlw tnJI'Lflllll:lit. ,. I.;~ 
if, as is the intention of l'llC ,,f the rt'Conuncndallolli, We CUUUt'd the rul ;!:,· t ,; , ; : ;·, 

with the re"'istry ofthr s:1l~~ tlf pcr;.ous as shn:s, how ~!rail we L.~ a -J.· ;.! '--'Y 
future time"to treat tl:o•l) tra:blrtion~ as othcn1·isc than pdfc·ctly 1 .di.l. "r t, 

deal with claims of con<i,J,r~tioa :md compensation which may Lc I'L f, m ·I l,y 
fUrehasers 1 It is unJt>trl 1lc ,lJ y mo~t dc.siraLlc to Jl.ut an im~t:diatt· :nr' I c:' 1 i r,, 
stop to such practice;:, wht·rcnr they may yet partrally JlTC\'all, ns .tlw·l! of r!. · 
sale of sla1·c.s without thir own consent. of the1r sale under any Clrcunr>h:;,· ; 
separately from tLcir f.1~nilic3, or of the ~lc of a~~~tic &iarCi ~t·paratdy fr~:a 
the Imd to which tJ ••.. , ;;r,· attached. llut lll proluL1tlDg e\-el')' kmd of coern·•:l 
by the master onr tL, 1 ·; r;;on, and all summ~ intcr~·rt'nce of authority f.,: 
the return of a person cLnned ns a sla'l'e to L1;j nssum!Dg owner, we sLall n 
truth do away with all s_uch prac~iccs, for. no one will be found to JlUrchasc tlo:1t. 
of the continued possession of winch be can ha'l'e no nssur.mcc. 

I would for tl1e present be content with lc~~Iation to the dl'cct whiclr I !1 :r~ 
al,on· ,r,:tt:d. Compulsory contracts or transfcN with the 'l'icw to pro-tituti '"• 
"uulJ, I :'ppnl•end, be ,-oid, and runisbable under the cxistin; lal\", We >: ... 11 
Lm: a Letter g-uarl1ltce for g-ood trt•atmrnt and cruy cmancipatiuu at tJ,,~ will 
of the slave, iu the protection from any pt:rronal rc.str.Unt \1 !.ich t!IC law '" 
which I have assented \\~ll.confcr upon l1il1l, than in cxp~-,; r,,J,·• ~f tlw lin•! 
proposed by the Comm15~10ncrs. In a wurJ, I would l<·gt;Lt.·:- J.tth: a; p··'· 
sible now, and that only ro as directly to u1.hance the g-reat cud of i'r .• ctical fr,,·. 
dom, while I would look forward with anxiety to n period wh .. u tlw Go,an· 
ment may be enabled to fulfil the desig-n of the llritish Lq;i:llature, Ly a d,-cJ.,r
ation of the entire extinction of slavery as a state in any manner rec~is~rl Ly 
our laws. 

I would, however, be disposed by a separate- law (guarding the national cus
tom of adoption) wholly to prohibit the sales of children, exccptin"' possibly 
(after the example of the 13om bay Regulation of 1827) in seasons ;f distress, 
such as follow upon inundation or famine-, and under checks which min-ht be 
then imposed by the Executh·e Government. Frig-htful abuses g-row out ;f such 
sales, and if a stem necessity sfwuld seem for any time to require their suffer· 
:mce, it would, I think, be very necessary to place them under the supervision of 
the public authorities. 

I consider the recommendations of the Commissioners for the better enforce· 
ment of the objects of the stat. 5 G. 4, c: 113, as very proper and necessary. 

It might perhaps be well, as a part of our measures for the amelioration of tho 
condition of servitude in India, to obtain periodical reports of the state of slaves 
or Lon<lsmen, and oflegal transactions affecting them, in the districts in which such 
classes arc most numerous, and I would particularly ask the Government of 
Madras to consider whether by any addition to the mao-isterial force, or to the 
general strength of the police in Malabar, a proper deiree of protection, which · 
may now possibly be in some quarters wanting, would be given to the servile 
labourers and the scattered agricultural bondsmen of that provin<;e. 

. (signed) Aucldand. 
' . 

(No. 350.) 

From 11. Cltamier, Esq. Chief Secretary to the Government of Fort St. George, 
·· to T. II. lrfadrlock, Esq. Secretary to the Government of India. · 

Sir, 
Para. 1. W ITU reference to my letters, dated the 15th of March and 1oth of 

J\pril last, I am directed by the Hight lion. the Governor in Council to request 
that 
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that you will submit, for the information of the Government of India, the accom
panying copy of correspondence"" with the judges of Foujdaree Udalut, relative 
to tlw case of a female slave who was sent up to the criminal court at Honore by 
the magistracy of Canara, charged with absenting herself and refusing to work, 
ami who was released by the principal sudder ameen, as "the Mahomedan law 
officers Loth of the zillah court and of the Court of Foujdaree Udalut had 
declared that the charge constituted no crime under the Mussulman law." 

2. It will he further observed from the last communication of the judges o( 
tlw Fomljar~;e Udalut, that a female slave who was committed to the court at 
Sircy in 183G, and sentenced by the principal sudder ameen to six weeks' impri
sonment, was subsequently released by order of that court under the opinion 
cxprcE~cd by their law officers, which will be found contained in the extract from 
their proceedings, dated the 8th of NoYember 183G, annexed to that communi-
cation. · 

Fort St. George, 
10 May 1841. 

(No. 38.-· Foujdaree Udalut.) 

I have &c. 
(signed) H. Chaniier, 

Chief Secretary. 

From TV. Douglas, Esq. Register of the Foujdaree Udalut, 'to the Chief Secre
tary to Government .. 

Sir, 
I A)I directed by the judges of the Foujdaree Udalut, with reference to their 

circular order of the lOth }'ebruary 1841, No. 132, to submit, to be laid before 
the Government, the annexed copy of a correspondence received from the pro
Yincial court in the western division, relative to the case of a slave sent up to the 
criminal court by the magistracy of Canara, ~harged with absenting herself and 
refusing to work, and to request that, with the sanction of Government, the same 

' may be transmitted to the Government of India. 

. ' 
Foujdaree Udalut Register's Office, 

. 13 March 1841. 

(No. 30.) 

I have &c . 
(signed) TV. Doulgas, 

' R . · egrster. 

From Narasin9a Row, Principal Sudder Ameen, Zillah of Canara Honore, to 
the Register to the Provincial Court of Circuit, Western Division. 

Sir · · .· ' . 
1. AonEEADLY to the provisions of the circular order of the Court of Foujda-

ree Udalut, dated the 28th January 1828, I have the honour to request you will 
lay before the judges of the provincial court the following reference regarding 
a case which the Mahomedan law officer has declared not to be punishable 
under the Mahomedan law, but which appears to me to be injurious to the com-
munity. . . . 
· 2.' The Honore tuhsildar, under .instructions received from the joint magis
trate, has sent up a prisoner by name Eeroo, a female dher slave, on a charge 
of having eloped from the house of her master, the prosecutor, Tulgod Vencunna 
Hegaday of Honore Talook, and subsequently ref~sed to ~o back to his ~ouse. 

3. The prosecutor states that he pur~hased the pmoner w1th her female mfant, 
since dead, from her master, the first w1tness, for hoons four, under a deed of sale, 
about seven months ago; that she accordingly remained and worked at his house 
in Tulo-od village for three or four months, and then eloped to the house of One 
Vencat{JUtly Naik in Huldepoor village, and that she refuses to come back to 
the prosecutor's house when required to do so. 

4. The 

'' 
• From the Register of Foujdaree Udalut, dated 13 March 18f1. 

Orders of Government thereon, 5 April 18+ 1. 
From the Register of the Foujdaree Udalut, dated 28 Aprilt8+1o 
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.J. The prisoner !'tates that she docs not wish to remain at the pro:;crutor's 
house, but would only live with her lmsb.and. . 

5. The fint witness deposes that the pn.soner was h1s sl~ve; tl1at he hallma.r
ried her to one Eera the dhcr slave of Blmrma Shctly, res1dent of J ullnoully nl
la:;e, but that she u;cd to put up in the witness's ,·illa:;e nnd work at his lwme; 
that when !'he had no work at his house, she used to go and remain for some 
days in her husband's house in Jullnoully village, a distance of one coss; that about 
!'ix months arro the witness sold her to the prosecutor for hoons four, under a 
deed of sale·" that she accordin(Tly remained at the prosecutor's home for three 
or four mo~tbs in Tulrrod ,·illa~e, one or one nnd a half coss distant from l1cr 
husband's village; that"!' lie aft~rwards .eloped_ to Ycncatputly Naik's lwu,;e at 
Huldepoor. The second nnd third witnesses pro\·e the sale of the prisoner by 
the fint witness to the prosecutor for boons four. · 

6. Under these ciseumstanccs a question was put to the moofty of the zillah 
court, as to whether the prisoner's refusal to go. back to the prosecutor's house, 
was punishable under the ~lahomrdan law or not, nnd if punishable, how ; he 
has declared that it is not punishable. . . 

7. As, however, I am 1loubtful to release the prisoner upon the said reply of 
the moofty, consideriug that it may be a dangerous precedent; I request the 
iudgcs will favour me with instructions for my guidanca in the case. 

8. I beg to forward herewith the question put to, and the answer obtained from 
the moofty. with a translation, as also the record of the case, with translations 
of the criminal proceedings. · 

· -1 ha,·e &c. 
Zillah of Canara, Honore, 

9 J;:muary 1841. 
(signed) .;.Yarasinga Rou:, 

Principal Sudder Ameen. 

OnnER issued by Mr. Maltby, Joint Magistrate ofCanara, to Sham-,hoo•lccn, the 
· · Tehsildar of Honore. . 

'I 

Run Urz~e No. 638: You have made 'this 'reference aftc~ an i~quiry into the 
petition presented by Venkunna llegude of Tulgode, in. ldoogoongey !llag:my, 
co1Dplaining of one Venkatputly Naik having retained a dher slave, named 
Eeroo, and her chiid, whom he had purchased from one Coopa Hegudy, of 
Kemnally, and praying that they. may be sent for and delivered O\"cr to the 
petitioner. On reference to the record forwarded, it appears that the female, 
Eeroo, admits that she was the slave of one Coompunna Ilegude, nnd that 
having been sold to Vencunna Hegude for four boons, she came nnd worked at 
his house for some days, and adds that she is' unwilling to p:o to Vcnkunna 
Heguday's bouse, but wishes to remain at Vcnkatputly Naik. s; ·that she will 
pay to the said llegudy _t~e fou~boons purchase:money, and live where she likes. 
There is proof on the record that the slave belongs to Venkunua llegudcy, nnd 
he is not willing to receive the purchas~money and let the slave go, and there
fore no order can be passed in this office. ·You are, therefore to order the said 
Eeroo to go to the petitioner's house, and live and work there as usual, and send 
her off. If she refuses to go, you are to forward her to the court for her offence, 
with a ~ommitmcnt, and_ make a report (to me) forwarding copies of the several 
dccumcnt~. Thepapers received with your'petition are l1Crcwith returned. · · 

It appears in this case that Venkatputly Naik retained the said Ecroo by 
persuasion. He is a public servant, and IS consequently acquainted with the 
rules, and therefore has not acted properly in gaining her over. You arc there-
fore to warn him against such conduct in future: Mal gee Cusba. . . 
. • · · . . · (signed) , E. Jfaltb,J, . ' . 

12 December 1840. . , . _ Joint Magistrate. 
'I I 

Q~:r.sixoN by tl1P. Honore Principal Suddcr Ameen's Court to the Moofty of the 
Zillah Court. · · · 

Tm:: master of a uliCr female married to a dhcr bclongin!; to another master, 
J,ut Ehe WOrk<:u at her ma<stc1·'s house, arid also USCU to go to her husband's house, 

or 
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or she lived in her husband's house alone·. Now the master of the female sold 
her to another ryot, residing at a further distance than the village in which her 
husband resides. The female declines to leave her husband, and says that she 
will not live with her purchaser. She· also says that she will even pay the 
amount of her value and live with her husband. If a dher female sold by her 
master should refuse to live with her purchaser, having her husband, is she 
punishable under the 1\f ahomcdan law; if punishable, how? 

(signed) . Narasin,qa Row, 
24 December 1840. Principal Sudder Ameen. 

. . ' 
.• 

. ' 
REPLY of the Mooftee. 

• . fl •. j . I j ' , ~ 

· . Tm: dher female w~o says th~t she will·Iive with her h~sban~ and not go to 
her present purchaser IS not puntshable under ourlaw. · ' · · · · : · · · 

· (signed) Abdool Cussim, 
29 December 1840. ·~ ' : · . ' I · · · 

1 
· · Mooftee. 

:. :~~· ! , . ; ' ' , · · : : (True tr;nshiti~ns.) 
.. I . 

' ' 
'' ' ••.• i 

. , • • 1 • ; · (signed) ·.' ' Narasinga Row, 
Principal Smlder Ameen, 

' I 

~ .. , 
From w; B. Anderson, Esq. Second Judge for Register,: Provincial 

' Western Division, to the Magistrate of Canara, 
Court, 
• 0 

Sir, -· ··- · ...... ________ ... ___ _ 

I A)I directed by the second jud~e p~esiding to tran~m~t to you the annexed 
copies of a reference, dated the 9th mstant;from the prmc1pal sudder ameen of 
~Ionore, and of the joint magistrate's order under: which the c.ase, the subject of 
1t, was sent up to the court by -the Honore tahs1ldar, and to request you will 
l1ave the ~oo~ness to, ascertain . and repor~, for the info~ation' of the provincial 
court of ctrcu1t, and eventually of the FouJdaree Udalut, whether the said order 
was issued by the joint· magistrate; because he CO!lStdered any pu;pishment he 
could inflict. on th~ prisoner wo~ld be_ inadequate.to the offence of which she is 
accused;, and also whether anr n;stanc~ can. be Cited of such an ?ffence having 
beenpun1shed by any. of the cnmmal courts m Canara. , · ·. :. · ·. · · , · 

'. 

• " ~·:. ·, , 

1 

:

1
-' .. ' ',' · ~ .. · ' •. :~ ·. (sign~?) - , lf. B. 4-nderson, . .· · 

. 
1 
Pr<!yi~cial Court, Western D.i VI~Ion~ .. 

1 1 . i · . ; 1 ~e~o~d Judge for Reg1ster . 

' I :' i I 

. i . ,,IS. Jan~l!-~y.l84,1.•:, .' " ,1 • .I ,; ' '• 

.. ~ L . ·. · 1 I ::.. . . j • '~: ·• ·, ·" f • 'r • I! 1 : 

, , .11 ! , I Iii;) ' , / . ' 

From: IH.-JJI. Blair, Esq.: Magistrate; Uddafry, to the Register to the Provincial 
1 

• 
1

• 
1 

· ·• • 'Court of Circuit, W~stern Division; Tillicherry. ' · · ' 
lj·)":r.\.·IJ~.,·'i .• .. 1•,,·· ' ·, 

Sir, , · • ; . · . · , . : . . , . ~ 

(C.) No. I. 
Papers on Slavery 

in India. 

. , IN reply, to your letter of ,the IB,th ultimo, I have, the honour to forward copy 
·of a letter, with its· enclosures, from the joint magistrate, dated ad instant, stating No. 39· 
that in ordering the co~mittal of the. case referred to, he was guided by !he Octoben836, 
circular order of the FouJdaree Udalut, under date the 28th January 1828, which 
rendered the offence punishable by the criminal court, according to the opinion of 
the law officer. .. • . , 1; . • : • · . . 

2. In addition. to the above explanation, I beg to forward an extract of the dis
posal of a similar' case by the criminal court at Mangalore, in which the claim 
of the prosecutor was considered tn be of a civil nature. · · · 

No. 40. 
April 1839: 

a. The existing system of slavery in Canara having been recognised by Govern-
ment, it would seem absolutely necessary that the right . . . . 
of the master to the services of his slave should be pro- , Note ~y the Provmcuu Court of Clrcutt: 

t t . d b I w and as a difference of opinion seems to 'I ~e mag,~trate does not appear to have _been 
e~ e Y a • , furmshed w1tb an CAtract from the FouJdary 

exist among the Mahomedan law officers as to whether Udalut's proceedings, under date the Stb Nov. 
a slave having deserted from his master, and refusing to 1836, · 
return to him, is liable to punishment, by the criminal 
5~· 3P3 court, 
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court it is dcsirablt! that a definite rule should be c~tabli,-hed 011 tJ ... point; auy 
uncc;tainty existing on thi~ question must ~~riou~ly afl'cct tIll~ L1111l • ,J .i 11 t crests of 
this province, and pro~uce a corrc~pondmg mtlucncc on t II<: ( '"'·,·rnmcnt ---· 
revenue. 

l\lagistrate's Cutcherry on Circuit, 
. Uddafry, 11 February 18.U. 

(•igncd) 11. JI. JJ/.li,·, 
:.L:-;i-tratl'. 

From E. Jfaltby, Esq. Joint Magistrate, Sircy, to the Magistrate of Canara. 

Sir, 
I HAVE the honour to acknowledge your letter of the 28th ultimo, with i~ 

enclosures, and to state that I dircctcJ the ca.«c in question to be forwardcJ to 
the court, because I felt that I had no power t.> awaru any punishment whatc,·cr, 
as the Foujdarce Udalut decided ou a former occasion, when the magistrate of 
Canara punished a refractory slave, that such cases are not within the co;;uizance 
of the magistracy, and should be forwarded to the criminal cour~." 

As the continued legality of sla,·cry has rendered it necessary to attend to the 
comphint of master~ of ;.hH!;, the magistracy ha\·e therefore been in the habit 
of «ctin:; upon the alJo,·e order when the master's right was clearly established, 
and the ;,laves would not listen to admonition. It is in my rcc!>llcction that some 
cases were forwarded to the court at Mangalore, but I do not recollect the sen
tences passl:d, and have not the records to refer to. In North Canara, where 
slavery is comparatively scarce, the rcconls !'how that a female slave Wa3 com· 
mitted to the court at Sircy in 183G, for r(;fusing to remain with and work for 
her ma!;ter, and was punished by the principal sudder ameen with six Wl'l'ks' 
imprisonment, after a reference had been made to the Mahomcdan law (Jili<·L·r of 
the zillah court. I enclose, for your information, translated copy of the Sl'Htencc 
received from the principal sudder amcen's court on this occasion,· 

(signed) E. !Jialtby, 
Sircy, Canara, 3 February 1841. Joint Magistrate. 

(True copy.) 

(signed) H. U. Blair, Magistrate. 

I.XTRACI from a Sun»En of the Canu,..L C•••• tried by the Priocipo.l Sudder Ameen's Court at Sirue, lor Ociobe; 1836. 

Criminal By whom Date or Name of 
CHARGE. SENTENCE. Tile l\ umber. Committed. CommitmenL Pri&oner.. 

' 

3~ Sondory Tab· 22 June 1836 Nagee (female) • • Af'ler having l>een ·-The pri.oner denied that abe Lad been ~un:hued 
ail.dar. purch ... d by the pro- hy lho plaintiJI", and that abe bad worke far him. 

teeulor, and worked lt ia proved by the evidence thallhe mother aold the 
witb him for aome priaoaer to lbe prosecutor, giving a deed of ule, and: 
day", rerusing to ••• that the priaoner worked for the proaecutor accord• 
tend 011d work. ingly. The pri10ner derived no benefit by the eri· 

4toce which abe braugbt forward. Therefore tl1e 
charge waa conaidertd proved, and as the Regula• 
tiona do not provide for the puni1hment of 1uch an 
offence, • rererence wu made to the moony of tbe 
zillah court, according to the circular order of the 
J"oujdaree Udalut, dated 28th January 1810, aod a 
reply wu received that the offtnce wu one punish• 
able under the law. ' ' 

. Tht prl&oner wu therefore sentenced, after consi• 
deration of the time ahe had been in cus&ody, to ai1 
weeks' imprisonment and labour. 

(True trao•lation.) 
(•igood) Ztc.bod<lt,., 

l'riocipal Sudder Amcoo, 

(oigned) E. N.U~y, Joint Magillrato.. 

(True copy.) 

(aigncd) II. M. Dlair, Magistrate. 
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EXTn.-\CT from a SrATEIIENT of PnrsONEns sent in by the Magistrate and Police Officers, whose Cases were disposed of in the 
Jllonlh of April 1839. 

Numher of Ca~('. Dy whom Pate of Prisoner's Crime charged :Mode in which the Prisoners were disposed of; and 
ant.! Ly v. hum 

Committed. Committal. N' arne or Names. 
against the in Cases in which the .Prisoners were 

Di~po-,eJ uf. Prisoner or Prisoners. discharged, the Groutids of their Discharge. 

~0 •• Additional ao Man:h 1839 J, Kolceshetly -.The first prisoner is ... • Pursuant to the circular order of the Fuujdaree 
Assistant crimi- joint magistrate. 2. Dola, charged with inducing Udalut. dated 20 January 1828, the :Mahomedan 

m~nal jude; c. St Cbeekoo. the four last prisoners law officer was consulted as to whether the prisoners 
4. Toombee, to desert the1r lawful were punishable under the Mabomedau law, and if 

' aU..Murgod. muter; the four last &o, to what punishment they were entitled, who 
6. Jeboo, prisoners(being slaves) dec1ared " lhat if a slave shall not obey the orders 

with deserting their of hi$ master, or desert him, and if anl: individual 
master. shall instigate the slave to do so, both t e. sl~ve and 

the instigator are liable· to tazer. But 1t 1s to be 
known that the individuals of the dher and other 
castes in this country sell their children from vraat of 
means of support. 'l'bis sale is not right Unfee reli-
gion; and by- that &ale they do not become slaves 
according to Jaw and are not liable to punishment 

' for their disobedi'ence, nor are their instigaton liable 

• 
to any punishment. · 

On an examinatioa of the case the assistant crimi-
nat judge is of opinion that the matter i3 not cogniz .. 

• ' able by a criminal cnurt, inasmuch as it involves the 
proprietary ri~Lt to the sla\'CS.. The prosecutor·jg 
accordingly directed to seek redress by a civil action • 

• 
(True extract.) 

(True copies and tran•lations.) 
(oigned) Georg• Bird, Acting Third Judge for Register. 

(signed) G. Bird, Criminal Judge. 

(True copy.) .. (True copy.) • 

(signed) H. M. Bla~r, Magistrate. (signed) TV. Duuglas, Register, 

His Lordship in Council desires to be informed what decision has been come 
to in respect to the female slave more immediately connected with the subject 
of the correspondence accompanying the above letter. . 

His Lordship in Council also desires to be informed whether any and what 
subsequent proceedings have been held ~n the case of the female slave committed 

·to the court at Sircy in 1836, and sentenced by ifto six weeks' imprisonment, ~t 
is believed that the Foujdaree Udaluthave set aside this sentence. · 

I , 

Fort St. George, 5 April 1841. 

(No. 66.) 

From W. Douglas, Esq. Register to the Fo~jdaree Udalut, to the Chief Secretary 
. to Government. · 

s~ . 
Para. 1. WITn reference to the extract from the Minutes of Consultation, 

under date the 6th instant, No, 275, I am directed by the Court of Foujdaree 
Udalut to state, for the information of the Right honourable the Governor in 
Council, that the female sJave, the subject of the correspolf.dence which accom
panied my letter of the 13th of March last, was released by the principal sudder 
ameen of Honore, as "the Mahomedan law officers, both of the zillah court 
and of the Court of Foujdaree U dalut, have declared that the charge constituted 
no crime under the Mussulman law." · 

2. The female slave committed to the court at Sircy, in 1836, and sentenced 
by- the principal sudder ameen to six weeks' imprisonment, was subsequently 
released by order of the Court of Foujdaree Udalut, under the circumstances 
explained in their proceedings of the 8th of November 1836, an extract from 
which is submitted for the information of the Right honourable the Governor in 
Council. .. 

(signed) W. Douglas, Register. 
Foujdaree Udalut Register's Office, 
. 28 April 184i. . 

sss. 3 p 4 



(C.) Xo. I. 
PJ;'<r> on Sla,·ery 

in India. 

Suppl. Report, 
case 3:J· 

Z...gis. Cons. 
6 Sept. 18.p. 

No.9· 

SPECIAL REPORTS OF THE 

ExTRACT from the PROCEEDINGS of the Foujdarce Udalut, under date the 
Sth No;embcr 1830. 

Run the Sirsce Criminal Reports, prescribed by Section 3:;, Hcgulatiou X, 
of 1816, for the month of September. . 

1. In this case the Court of Fonjdarce Udalut .ha;e tho.ugh_t 1t prop?r. to 
require the opinion of their law officers on the following questiOn 111\'ohnlm It: 
".A. ~old her dau~htcr B. to C., but B. refused to work for C.; und~r these 
circnm~tances, is B. liable to punishment under the l\lahomcdan.law 1" nud the 
following is the reply: "According to ~he doctrin~ of I~nnccfa, 1f the.llcople of 
tlus country should in seasons of scarc1ty sell thc!r children, such sa e lS not 
nlid; and as the sale is not ,·alid, the child sold cannot be a sla;e; and hence· 
a child so situated cannot be 'isitc~ with stripes or imp~sonmcnt, or othc_r c?r
rectional measures, which in case of fault the master_1s empowered to mfhct 
upon his sla>es." 

2. The Court accordingly direct that if the p~soncr Nagee be ~n ~ol on the 
receipt of these proceedings, she be at once discharge~;. and hkew1se. that to 
the mooftee of the zillah court (who ga;e an erroneous op1n1on on the pomt,) the 
accompanyinrr copy of the abon~ " question" and "answer" be furnished Ly 
the provincial cour"t for his information, with copy of the case ~0, as it stands in 
the original Criminal Report, and of the extract from these proceedings rcfcrrinc; 
thereto. 

(True extract.) 

(~igncd) 

(True copies.) 

W. Dou!Jlal, Register. 

(signed) H. C!Ulmicr, Chief Secretary. 

(No. 418.) • 

From H. Chamier, Esq. Chief Secretary to the GoYcrnmeut of Fort St. Georg~, 
to T. H. Jladdoch, Esq. Secretary to the Government of India. 

Sir, • 
Judicial Dep. · Para. 1. 'VxTn reference to the correspondence noted in the margin,· I am 

from the Officiating directed by the Right honourable the Go;ernor in Council to request you will 
SGecretary totthre submit, for the consideration of the Government of India, the accomtan~inC 

o\"'ernmen o • . J 
India, dated 27 !\Iay extract from the proceedmgs of the Sudder Udalut, No. 63, dated t e 17t 1 

183!). ultimo, transmitting copy of a letter from the acting judge of Malabar, on the 
To ditto, 30 July subject of sla,·ery as existing in that province. . . . , 
1 83:;~. 2. It will be observed, that in reference to the question submitted by the 

officiating judge of Malabar, "Whether chermars and other slaves should be 
sold in satisfaction of decrees?" the Court of Sudder Udalut are of opinion that, 
until the Government of India are prepared to legislate on this subject, the local 
courts must continue to enforce claims· to property in filavcs; and the judges. 
further obserre, in reference to the suggestion contained in para. 5, of the com
munication from the zillah judge, that if a law of the nature adverted to in 
para. 8. of Mr. Officiating Secretary Grant's letter, dated the 27th of May 1830, 
could not in justice be passed without compensation to the owners of slaves, so 
a law of the nature suggested by the zillah judge could not be passed Ly the 
Legislature without an equivalent to the much greater practical change which 
such a law would effect in the value of a slave. Respecting, however, the 
expediency of the proposed law, the Court of Suddcr Udalut entertain not the 
leac;t doubt, and they have accordingly suggested a reference to the Government 
of India on the subject. · 

His Lordship in Council desires me to add (on the authority of Mr. Conolly, 
the collector of Malabar,) that there is reason to believe that the amount of com
pensation which it might Lc necessary to make to the owners of slaves on the 
enactment of the proposed law, would not be so large as might be expected at 
first sigl1t. · 

Fort St. George, 
3 June 1841. 

I have, &c. 
(signed) II. Cltamicr, Chief Secretary. 
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(No. 53·) 
ExTllACT from the PROCEEDINGS of the Sudder Udalut, under date 

17 May 1841. 

READ letter, dated the 5th ultimo, from the acting judge in the zillah of 
~al~bar, sub~itting copy ~fa commun.ication a~dressed to him ?Y the Pynaad 
district ruoonslff,. representmg, " that m ·executiOn of a decree m appeal suit, 
No. 28, of 1832, passed in favour of the respondent, the said respondent has :>ut 
in a petition, r)raying that the 'chormars' (slaves) already under attachm~nt, 
may be sold to meet the balance due, after deducting the amount realized ; but 
as he is doubtful whether 'chormars' and other slaves should be sold iu 
satisfaction of decrees, he requests to be informed whether such a sale is objec-
tionable or not." · · · ' · . · 

1. The acting judge requests to be informed what reply he should send to the 
question of the moonsiff, and, "'Vhether it is fit or necessary longer to continue 
the public legal recognition in our courts of slavery, by entertaining and adju
dicating suits, and executing decrees involving their purchase and sale, and 
whether some gradual and incipient steps may not safely be taken, and whether 
some further attempt ought not to be made towards the abolishment of slavery 
in Malabar; at all events, that it need not be fostered or recognised as it now is, 
like any otllCrlegal and valid transaction in our courts." 

(C.) No. I. 
Papers on Slavery 

in India. 

Legis. Cons. 
6 Sept. 1841. 

No. 10. 

2. Every information which it was in the power of the Court of Sudder Udalut 
to collect, connected with the system of slavery as prevailing in the provinces 
subject to this presidency, (but especially as regards the province of Malabar,) See also letter tD 
lms been already laid before the Indian Law Commission, with a letter from this the Chief Secretary 

to Government, 
court, dated the lOth of September 1836. <lated 17 July 1839-

3. 'Vith respect to the question,"" whether the courts would admit and enforce 
any claim to property, possession, or service of a slave, and if so, on what specific 
law or principle the courts would ground their proceedings, (which was one of 
the points on which information was sought by the Indian Law Commission, in 
their letter to this court, dated the lOth October 1835,) the Court of Sudder 
Udalut, in their letter quoted above, referred to the following opinion on this 
point, expressed by Mr. Strange, the then assistant judge of Malabar. " In the 
civil courts, the law recognised in Malabar is that of the country, called 'kana' 
(mortgage), 'jemna' (proprietary right), • charrada' (custom or rules), before 
adverted to; which, although founded upon the Hindoo law, is appealed to both 
by Hindoos and 1\iahomedans, and r~gulates all questions of property, whether 
real, personal, or in slaves. It is not possible that the cases supposed,.wherein 
the Mahomedan arid Hindoo law may be brought into collision, should arise in 
Malabar. Hindoos in this district possess noother description of slaves but such 
as have been· born :Crom parents who are slaves by caste, and these the M:aho
medan law would,rccognise to,be in ~state of slavery;· and the three conditions 
under' which' ·persons become. slaves among 1\iahomedans, that of descent, of 
captives i~ 'va;, · of'unbelievers, a~d of voluntary sale in times of famine, are com-. 
mon to the Hmdoo caste. ' · 

"The.courts in Malabar,. beyond a doubt, will be bound to admit or enforce 
claims to property in slaves (being such by the law of the country, and not 
imported· from foreign parts,) on behalf of others than Mussulnian or Hindoo 
claimants, and against others than .Mussulman or Hindoo defendants, upon the 
grounds that· such property has been acquired, not only with the tacit consent, but 
throu"'h the direct means and assistance of the British Government in India, 
in pr~of whereof he submits copies of official correspondence from the Bombay 
government and the. <?ommissioners ?f Malabar, received from Mr. Francis 
Carnac Brown, of T1lhcherry aud AuJarakandy, who has succeeded to property 
il~ slaves purchased by his father from. the government." 

4. The 

• Question proposed by the Indian Law Commission:-" Slavery not being sanctioned by any 
system of law which is recognised and administered by the British Government, except the Maho
medan and Ilindoo laws, they are desirous of being intormed whetl1er the cou•·ts would admit and 
enforce any claim to property, possession, or service of a s]a\'e, except on behalf of a l\lussulman or 
llindoo claimant, and against any other than a l\1 ussulman or llindoo defendant, and if so, on what 
~pecific law or principle the courts would ground these proceedings." · 
5~· 3Q 
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(C.) :r\o. I. of . . I "1 I S 
r,•pers on Slanry 4. The Court of Smldcr Udalut arc opuuon, "t 1at null tIC uprcmc 

ii! India. Government arc prepared to. legislate on the. subject of slaver):, th~ l_ocal ~our!~ 
must continue to cuforcc claims to property m sla,·cs, and tlu~ opmton wtll Lc 
communicated to tlw acting judge in the zillah of 1\lalaLar, for hi.i information 

d "d " an g-m ance. 
5. l\Jr. Thomas, however, suggests the enactment of a rule, to the cf.Tcct tl1at 

from and after one year from the date of its promulgation, the sale and purchase 
of a slave he not publicly and legally recognised in the J\dawlut Court.i of 
.Malabar, and he suggests also that ~II children under 1 o. years of ngc, Lorn of 
slave rarents. be immediately emancipated, and that all cluldrcn hereafter Lom 
be declared free. 

6. It occurs, however, to the Court ofSudder Udalut to obsen·c, that if a law of 
tl1e nature referred to in para. 8 of the letter from the Government of India, 

. which accompanied the l\linutes of Consultation, under date the 2d July 1839, 
could not in justice be passed without compensation to the owners of slaws, so 
a law of ilie nature suggested by 1\lr. Thomas could not be p:med by tl~e 
len-islature without an equi>alcnt to the much greater practical change which 
su~h a law would effect in the value of a sla,·c; nnd it is for the GoHrnment of 
India to determine whether the finances of the state will nt present be able til 
meet any such expenditure. . 

7. Respecting, however, the expediency of the proposed law, the Court of 
Suddcr Udalut entertain not the smallest doubt. and they would suggest, there
fore, a reference to the Gov-ernment of India on the subject. 

· Ordered, that extract from these proceedings, together with a copy of ~lr. 
h omas's letter of the 5th of April last, be forwarded to the chief secretary to 
Government, for the purpose of being laid before the Right honourable the 
Governor in Council for h1s consideration. 

See also Court ~r 
Foujdaree Udalut, 
132, 10 Feb. 18.p. 

One year's notice 
n•igl.t Le giv.n to 
tl.e pc<>ple tLroubh 
t!Je cuurt.s. 

Zillah Malabar. 

(True extract.) 

(signed) lV. Dou!Jlas, 
Register. 

From E. B. Tho=, Esq. Acting Judge, Calieut, to the Register to the 
Court of Sudder and Foujdarec Udalut, Fort St. George. 

Sir, 
I. Wim reference to the enclosed communication from a moonsiff under thi; 

court, I have the honour to request the opinion of the Judges of the SudJcr 
Udalut (under a reference to Go,·ernment, if they deem necessary,) as to what 
reply I should send to the question of the moonsiff, and whether it is fit or 
necessary longer to continue the public legal recognition in our courts of slavery, 
by entertaining and adjudicating suits, and executing decrees involving their 
purchase and sale. It would appear worth considering whether some gradua 1 

and incipicnt'steps may not safely be taken, and whether some further attcmpl 
ought not to be made towards the abolishment of slavery in Malabar; at all event>!! 
that it need not be fostered or reco~iscd as it now is, like any other legal an( 
,·alid transaction in our courts. The present reference from the moonsifl' o; 
Py?aad (an·intelligent East Indian), is.only one among numerous instances h1 
whiCh the sale and purchase of slaves (Just like cattle, or other movables on al. 
estate) comes before the courts for recognition and adjudication. I would pro{ 
pose no sudden or violent infraction of vested rights, or even long-tolcratcu 
abuses; but simply that the sale and purchase of slaves need not be publicl)l 
and lPgally recognised, as now, in our courts in Malabar, In some instance~ 
suits arc instituted in which the slave is the sole object under litigation; iu \ 
others lw is mixed up with other property; and in public sales for the execution 1 
of decrees, slaves arc constantly put up to public auction, under the orders of the 
courts. The practice of selling slaves for arrears of revenue, once common, wag 
put a stop to 20 years ago, by orders from the lloard of Revenue, I Lelievr. 

It would be praeticaLle, where other property besides the slaves is involved in 
tiJC litig~tion, to adjudge the rest. Omittwg- the slaves, the measure would in 
fi1ct IJc birnply a neg-ative check, rather than any positive opposition to the practi<;c 
of ~lavery, but would operate Lcnefieially, though tacitly, in favour of the slave, 

inasmuch 
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inasmuch as the master would then feel that his hold on his slaves was not valid 
or legally recognised, but depended on his own mild and liberal treatment of 
them, when they felt at liberty to leave a harsh or cruel master, and some such 
do~btless there are. Though it may be plausibly, and perhaps with truth, 
urged, that the general features of the slavery of Malabar are of a mild nature, 
the effect is nevertheless debasing and degrading, as it ever is and must be under 
any shape or form whatever; this the wretched state of most of the slaves in 
Malabar attest; they are for the most part utterly degraded in intellect and in 
independence of mind, too often made apt and unresisting tools for bad purposes 
in the hands of their owners, and unfitted for good ones. 

3. If it be necessary to show from facts, as well as from reason, that they are 
not indispensable to the agriculture or customs of Malabar, it may be mentioned 
that in some parts· of North Malabar there are few if any slaves used; and 
again, that the subjection is not a voluntary one, is shown from the fact of many 
occasionally making their escape to Coorg and other parts of the count.ry, 
where they become ordinary day labourers, but of course dare not return 
again to their own neighbourhood. It may also be mentioned that, if I am 
rightly informed, about 2,000 slaves, who became the property of Government 
from escl1eated and purchased estates, have been formally emancipated; these 
lands have not suffered; they are as fully cultivated as before, with few excep
tions; the people have remained on the estates, now working as free men where 
they formerly laboured as slaves; there is indeed little fear of their leaving their 
homes, miless driven from them by ill-usage or other strong motive. I am 
unable to learn from any inquiry I have been able to make among intelligent 
natives of the province, any instance of a 1' cherman" being able to '~'t-rite or 
read llis own name, an ad~itional proof of their mental degradation. 

(C.) No. I. 
Papers on Slavery 

in India. 

4. It is also a lamentable, but undoubted truth, that their life is held at a low 
estimate by many of their masters, and the records of this court would show Criminal. 
frequent instances where the slave is either made the ready instrument or the 
object of violence; on the one hand, he is thrust forward as the convenient scape-
goat, given up to screen the highe:t: and perhaps more guilty instigators of a 
murder; while, on the other, the opinion seems really to obtain, that far less 
guilt and odium attaches to the murder of a slave, and that his life is com
paratively less to be valued than others. 

5. I would apologise for the len~h of these observati~ns, but the subject, not 
entirely new to me, has been so trequently and powerfully forced upon my 
notice lD both the civil and criminal business of this court, that I deemed it my 
duty to submit, for the consideration of the judges of the Sudder Udalut, and of 
Government, a measure which appears to me called for, and a preliminary and 
safe step amongst others towards a gradual and eventual emancipation of slavery 
in Malabar. Such final measures are of course for the consideration and wisdom 
ofGovernment; I would however venture, with deference, to suggest that ifany 
insurmountable obstacles should be found towards an immediate amelioration of 
the lot of the present race of slaves ( cheemars and others), no rational or well
founded objection could appear to exist to a declaration by Government, "that 
slavery should no longer be perpetuated by birth, but that the children hereafter • 
Lorn from a certain date, and retrospectively within ten years from that date, 
should at least be free. This would include a large number of young, rising, free 

·labourers, whose services would be ample and ready for every demand of agri-
' culture, and to whose emancipation (as not yet from their age fit for work, or 

saleable) no just objection could be raised. That free is really cheaper than slave 
labour in its result, is a truth which (though demonstrable) would not perhaps be 
obvious to the slave-holders of Malabar ; though, in fact, the allowance of p01ddy, 
a cloth, and a hut, usually given to the slave, will very nearly now hire a free 
labourer. The average ordinary cost and value of s~aves in Malabar appears to It varies in different 
be about 20 rupees for a male and 15 for a female; in sorue places the females places. 
are highest in price, on account of their children. As a proof of how frequently 
the subject is brought to the notice of this court, I subjoin a memorandum of 
miscellaneous petitions only lately presented among others; and should the 
judges of the Suddcr Udalut desire it, I shall submit a statement showing the 
proportion of suits and transactions under the courts, involving the sale of slaves 
in the'laot year. Of course until other orders are received from the Sudder 
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.. ~C.) Nsola. 1• Udalut, or from Government, the procedure hitherto naual in all auch cues wiU 
ca~nOII ~ • b o tl" 

in lndiL be maintained and reeognised y me 1n 111 eourL 

t.giLCoDL 
6 Se~ 111.41 •. 

No. n. 
SlaW~} ill India. . 

(signed) E. D. normu, 
Calicut, 5 AprillS.U. · Acting Judge. 

(True c:opy.) 

(signed) 

(True copiea.) ' 

(signed) 

' 

IY. IM!Jku. 
· llf1;i&ttr. 

II. eM..,., 
Chief Sc.ocretary. 

:!\fmns by the llonounble IV. IV. Bini, Eaq. dated tlae 18th June l8n. 

Ir would appear &om tbe Report or tlae Law Commia&ioo, that alaYery io 
almost every form, except tile oppressive and eompulaory .. ind pracLiled in d•e 
West Indies, exista in India; but it it obvioua \hat for tlie moat part it ia voluo· 
tary, connected in many placet with cliatinctions of cute, and uplaeld by mutual 
convenience, or, which is nearly the same thing, by the wanta arising out of tbe 
different relations of the parties concerned. . · . • 

I cannot say that I approve of the ~lana recommended for adoption by eitht'f 
of the two parties into which the Law Commiasionen are divided on the aubjcct. 
The coune recommended by the minority ia to nodermine tl&Yery will1out 
abolishing it ; to recognise the right of the muter i11 bia alave, and at the aatne 
time to deny him the power of enforcing it; to acltoowledge the legal existence 
ohlavery, and to refuse it judicial protection; to countenance tOr the 1reaent 
ita continuance, in order to bring about imperecptibly ita ultimate exunc:tion, 
and thua gradually to render righta of little or no ftlue, which otbenriee miJht 
not be relinquished without cootention. The majority, oo the other hand, obJt:d 
to add new provieiona to the law, wbicb, while acbowledging the ril(ht of the 
master in the alave, leave him no means of enforcing the laboUr to whach under 
that aek.nowledgmeot he is entitled. The1 concur, however, with their colleagues 
in o{linioo that it woul4 be.more benefic1al for the &laves themaclves, u well as 
a wtser and safer c:oune, to direct immediate attention to the removal of the 
abusea of slavery, nther than recommend ita sudden and abrupt abolition; and 
they agree not only iD many of the propoaitiona advanced for that purpose, but 
suggest additional onee of their oWD for the better treatment of ala:vea, and for 

· · enabling them to effect their emancipation.·.. . • · . . · . , • . "I 
The first oftbese two plana involvea an inconsistency, which appeara to me to 

preclude ita adoption 81 a legislative measure. , n grante a licence for dereliction 
of duty towards the master, without libent.ing the slave ; it injurea the one by 
encouragiog idleneas and immorality in the other, and ia c:ona_etJuently hurtful to 
both.· The second plan ia free from this inconsistency, but 1t ie equally open 

Ito the objection of being calculated to impede nther tli&n advance the object in 
view, b)' numberless minute aod detailed provisiona, which would strengthen the 
obligataone arie\ng out of slavery and prolong the existence of that which in any 
shape is an evil, and which, if lef't to itself, would probably die in courae of time 
a natural death. · · . · 
· It cannot, after the Report or the. Law Commi88ionere, be denied, I should 
think, that slavery in India ie little more than a name. When a labourer knows 
that if he idles hae master will not dare to strike him, that jf.he absconds his 
master will not dare to confine him, and that hie master can enforce a claim ta 
service only by taking more trouble, losing more time, and spending more money 
than the service ia worth, such laboureris in reality no longer a slave. The con~ 
dition of slavery can be but little an object of aversion when, on the experiment of 
emancipation being tried, ae it wae in Coorg, the majority of the slavee re~ 
entered the service of their former masters, or attached themsel vea to others ae 
domestic servants; nor can slavery be more than nominal when the only motive 
which induces a slave to do the will or hie master is fear of losing the advantages 
of hie eituation; when a master ie aware that he has no more power o\·er his 
slave than a father over his children; and when the public authorities, 

generally 
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generally speaking, refuse to enforce the claims of the master either to the person 
or services of a slave in any part of British India. 

'Vere we, therefore, only to take into consideration the character of slavery in 
this country, and its connexion, especially as regards agrestic servitude, with the 
distinction of caste, which nothing but the progress of civilization can obliterate, 
the best plan I should say would be to abstain altogether from interference, and 
leave it to time and the operation of the general principles of our administration 
to work out its practical abolition. But the evils of which slavery is the cause 
arc so Rerious, and so prejudicial to the general welfare of the eommunitv at 
large, that we should nrglect, I think, no means that holds out any hope of 
assisting to put a stop to it. It is one of the principal incentives to kidnapping, 
child-stealing, the sale and purchase of children, male or female, the murder of 
parents for the sake of their children, and leads to prostitution in the vilest forms, 
and all the revolting practices connected therewith. Were the entire extinction 
of sl~very a~ a state in any way recognised by our laws to be authoritatively 
declared, much would be done towards diminishing the perpetration of these 
enormities; such a declaration might, I think, be made ~ithout the slightest 
difficulty, and it would put an end to the inconveniences and embarrassments 
which are everywhere felt, from there being no uniform rule on the subject, and 
from the law being one thing, and the practice of our civil and criminal courts 
another, in almost every district. . 

After the measures which have been. adopted. from time to time, both at 
Bengal and Bombay, for the suppression of slavery, the step I propose to take 
would create no discontent at either of those presidencies, where the feelings of 
Government and of the local authorities are well understood on the subject. 
Under the presidency ·of Madras, where slavery, especially in Malabar and 
Canara, is for the most part agrestic, no laws have yet been passed to discourage 
it, and the objectionable practice 'of selling slaves by public authority in execution 
of decrees of court still prevails; but there is eYery reason to suppose that eman
cipation would be received in those provinces as it was in Coorg, and viewed as 
a matter of indifference. It is a remarkable fact, that in no part of India have 
attempts to restrain slavery produced any unsatisfactory results. or these 
attempts the most ·worthy of. note are the proclamation of Sir C. Metcalfe at 
Delhi in 1812, and the rules passed by the Bombay government in 1820, neither 
of which excited the smallest opposition, although the one was issued in the 
ancient Mahomedan metropolis of India, where domestic slavery had predomi
nated from the earliest period, and the other became law in a tract of country 
where slavery had taken as deep a root as in any other part of British India. 

It is proposed, however, to postpone this grand measure nntil some future 
period, when it can be carried into effect with greater safety; but wl1en that 
period is to arrive has not been stated. This is exactly the course which was 
pursued with regard to tlie practice of suttee; certain detailed rules and regu
lations were passed with a view to restrict within the narrowest possible bounds 
the performance of that rite, but which were found on trial to be attended with 
the exact contrary effect; and we were obliged to do at last what might have 
been done 20 years sooner with equal facility. In like manner the restrictions 
now recommended to be imposed on slavery by the Law Commission would 
legalise and confirm it to the extent allowed, and render its ultimate extinction 
not only remote, but a matter of much greater difficulty than at present. 

The measure which I propose possesses the fourfold advantage of being one for 
which the greater part of India is fully prepared; of inflicting upon the holders of 
this description of property no injury of which they could reasonably complain; 
of reconciling' the law with the practice of the local authorities, and of withdrawing 
from slav J throughout India the sanction and support of the British Govern
ment. No rights claimed as arising out of an alleged state of slavery could then 
be enforced by a magistrate, nor could human beings be any longer sold* by our 
civil courts in execution of decrees, like cattle or any other property. It would 
be an obvious inconsistency to forbid the one, while in any part of British India 
we openly allow the other. It appears to me that we cannot consistently pass a 

law 
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law, declarin'g •• tlmt any act which would ~.an ~!fence if done to a free man, 
shall be equally an offence if done to a slave, while 11·~ allo'!' the sale of slaves 
by public authority. If anything be done at all, nothing w~ll answer _th.e p~r
pose short of a declaration that the law no longer recogmsea any distinction 
between a free person and a slave, and that the courts, ciril and criminAl, are 
no longer competent to enforce any claim on the grounds of .•~very. By such 
a declaration we should do avowedly what the Law Commuwon recommends 
should be done imperceptibly. We ilhould release o~vea at on~ from the 
equh·ocal position in which we are placed bl the law being one thmg and the 
practice, generally speaking, an<!thC!; and 1t would be ~arlY. understood by 
all, as with the views we entertain 1t ought. that our deSign 18 no longer to 
recognise slavery in any form, or to countenance in any way the evils with 
which it is attended. • 

As to compensation, my sentimenbl may be e:~:preased nearly ill the worda 
used by the Governor-general, which are u applicable to my proposition u to 
his Lordship. " Compensation for such a formal withdrawal of authority seems 
to me out of the question, both because compensation could not be given on a 
ground so little capable of exact estimation, and becauae the authority bu 
actually ceased to exist in by far the greater number of our districts." I would 
not grant compensatiou, because the state oC slavery in India ia one not to be 
presumed against any person summarily, and bec&111e the probability is, that 
even with the aid of the Hindoo and .Mahomalan law, but few claima arising 
out of that state, if brought for regular inquiry before a court, could be esta-
blished. . 

In regard to the sale of children in seasons oC distress. auch as follow oo. ocea
tions of inundatioo. and famine, I aee no necesaity for any legislation on the aub. 
ject. Such sales could not now, under an1law in force, consign childreo. to 
slavery, much lesa should the enactment •hich I have J"eM!!lmended become a 
part of the general code. Parents can convey no rights over their children to 
others, but such 88 they legally p0116e88 themselves; and a transfer of those rights.. 
"·ben the meana of subsistence is no longer procurable, must be an advantage to 
both parties. · . . · 

Further, I have only to add, that the-reeommendation of the Law Commie
sioners for the better enforcement oC the objects of the statute 5 Geo. '• c. 118, 
meets with my entire concurrence. 

(signed) W. W. Bird. 

MINUTE by the Hon. H. T. Prinsep, Esq. dated the 31st July 1841. 

Tom extensive subject,' embracing 88 well the clliferent description• of slavea, 
the mode of their falling into slavery, and their treatment and habits, aa the state 
of the law in regard to slaves in all parts of India, and the dispositions. and biaa 
with which it baa been administered by British functionaries, baa been 10 ably· 
and fully investigated, and the results of the investigation have been so well 
brought together by the Law Commission, that 1 should have much prefened 
leaving their Report to speak for itself, and passing it for the purpose through 
the Council without observation or comment, if we had not been called upon by 
the Honourable Court of Directors specifically to state our own viewa and im
pressions as to the mode of dealing w1th the question hereafter, in order to assist 
the home authorities in their disposal of it. · · . 

2. No one can have passed through a career of 80 years' service in India with
out having at different times much considered tllis subject, so as to have opinions 
mo!e or less matured upon it; I did not, consequently, take up the volumes 
":Inch oontain tbe Report of the J.aw Commission with a judgment quite un
bm~d. I have, however, perused them with much interest and pleasure, and have 
denved from the perusal a great deal of instruction on many pointil both of 
f>1ct .a~d principle. The Report is necessarily long, because it embraces the 
cond!uon of slavery, and of the law and practice in regard to slaves in every 

· provmce of tl1i~ large continent, and includes the bordering countrieB, and 
mdee.d all the ~~?e territories from the eastern coast of Africa to the Malayan 
Archl{Jclago; It 18 therefore only the more complete on this account, the length 

being 
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being a consequence of the abundance of matter, and not of the 
treating it. 
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3. We have the satisfaction to believe, that the subject has been quite ex
hausted by the exposition of fact~, and by the disquisitions this Report contains, 
so that hencefonyard it will be the text-book upon the data of which all future 
ar~uments and propositions will be founded. The Law Commission have well 
fulfilled their task by producing a work which. thus brings within reasonable 
compass all the details of this wide subject; but our present business is not with 
these details; we have to consider and state our opinion on the specific recom
mendations submitted at the close of the Report, and to these therefore I shal~ 
confine my remarks. They are to be found at pages 366, 367, and 368; and 
though there is a slight difference of opinion amongst the members of the Com
mission, principally on the degree of authority that should be recognised in the 
master, under the supposition that existing slavery is to be tolerated for a time, 
and not abruptly abrogated, the difference is not sufficient to prevent the 
recommendations from being regarded as the united and matured opinion of 
the chosen men whose attention has so long been given to the investigation of 
this subject in all its bearings. 

4. The Commission seem to think a law: to be necessary to regulate contracts 
of bondage, and to prevent bondsmen and apprentices from being hereafter 
treated or considered as slaves. They further propose to recognise by law such 
slaves as are so by the Hindoo or Mussulman law, but to provide against any 
sale or transfer of such slaves, and to prohibit magistrates from enforcing the 
master's right over the slave rerson, to take away all distinctions as to offences 
against the person by reason o slavery, giving the slaves the same remedies as 
free men, even against their masters, and the right also of emancipation in case 
of cruel usage, prostitution, or misconduct of any kind in the master. They 
would likewise prohibit by law any transfer of apprentices' or bondsmen's 
contracts without their consent. 

6. Some other provisions of less importance are recommended, and some of 
obvious expediency, which would of course be introduced into any law that 
might be framed. But I consider the matter for our present determination to 

· have no concern with the particular provisions of law; we have first to dispose 
of the preliminary question, whether the case is one for legislation or for execu
tive management 1 whether it is necessary and expedient to legislate at all upon 
the subject 1 whether, in short, a draft of law shall be laid before the Council to 
make provision for any matter whatever connected with slavery in India, or it 
shall be left to be dealt with, as heretofore, by the tribunals and executive autho
rities? If the question of legislating for sfavery be decided in the affirmative, 
the details will follow to be settled according to the extent t]Jat it may be 
determined to proceed with our legislation. 

6. It seems to be fully admitted by the Law Commission, that the status of 
slavery in India is not an evil to be compared in any way with negro slavery as 
it existed in the West Indies. The slave is not reduced to the condition of a 
mere working animal, to be compelled by dread of the lash to render a sufficiency 
of labour to compensate for the cost of his keep, and repay the outlay of his 
purchase. Such calculating cold-blooded relations of man to his fellow-creatures 
as follow from the habitual use of purchased slaves for every work of labour 
undertaken for profit, are entirely unknown in India. But they are not unknown 
in adjoining parts of Asia; for amongst the Oozbeek Toorkamans the evil exists, 
and produces the same violence and wretchedness that moved the compassion of 
Europe in the case of the negro slavery of the West Indies. There are these 
slave markets in every town supplied by the wholesale band of prisoners cap
tured in war or in man-stealing expeditions, undertaken with no other aim. 
The influence and authority of the Bri'tish Government is now at work to miti
gate and correct this evil, where it thus exists; and already much has been 
done to narrow the field of its operation. But this state of things has never had 
existence in any part of this country since the connexion of the East India Com
pany with its administration. · In no town of India is there anything like a 
slave market recognised by the funct.ionaries in authority; and if there are dis
tricts in which the agricultural labour is in part committed to slaves and bonds
·mcn, these are not foreigners imported and purchased for the purposr, but 
races of men, adscripti glcbQJ, bom and educated to the work of tilling the land 
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J'"l"''s ••n Sb,-ery for hereditary or ca~te suprrio~, hke tl~e serfs of the middle ag-es, and the cla.-.-e 
IU lr.dla. Hill f,,und on the "Teat estates of nussm. 

7. With the nry partial exception of this class of ngrcstic s.la,·e:;, the Ill'port 
of the Law Commission confirms the assertion often made Ill respect to the 
slan'rv of India, but first, I belie,·e, placet.! on the recortl of this Council by the 
late ~ir. H. Colebrooke, that it exists in the mildest of all possible forms, that of 
domestic scnitude only. It is a moue of provitliug faithful ant.! attached sermnts 
for domestic duties, in which the tie is reciprocal, ant.! the treatment of the slave 
for the most part kinder ant.! more considerate than woulU be that of a free mau 
l1ired for the special duty, and having no claim but for his wagl'S. 

s. Now, putting for the present totally out of the question all consitlcratiuu 
whether law gives undue power over the persons and property of tlomcstic sla\'Cs, 
ant.! is therefore susceptible of abuse, I think we may fairly ask whether any 
actual abuses have been discovered? "'hat evils, ant.! to what extent, ha,·e been 
made apparent? If we find that these are rare and far between, ant.! that the 
domestic slaws as a body are contented and happy, even more so than the hired 
sen·ants, the case is clearly not the same as that which has morcd the sym}Jathics 
of the humane of Europe; and we must not allow the feelin!!S of compassion 
and pity excited !Jy the long array of suffering and wretchedness brought to 
bear against the system of African slavery to mislead us to the belief that we 
are dc:aling with the same question when considering the Eotate of £.lavery here 
in India. It is our duty to consider what we see and find of slavery entirely by 
itself, to deal '\'l"ith it as if such a thing as African slavery bad nenr c::usted 
elsewhere, to provide remedies for the evils we disco\·er and have experience of, 
and to do w with as little violence to feeling, and as much consider.1tion for 
s~ppo5ed or real rights as may be consistent with the attainment of the end in 
VIew. 

o. And it has long been clear to me, that if negro slavery had nc,·cr existed 
as a topic to be preached and declaimed upon in England and Europe, and if, in 
consequence, there had been no exaggerated feeling in respect to slavery in the 
abstract, because of the horrors and miseries which were found to attend this 
particular form of it, the condition of the slaves, and the customs and practices 
in respect to slavery which prevail here in India, would never have been regarded 
in the light of evils worthy of a special direction of the Parliament for their full 
investigation and correction. The investigation is now complete, and has been 
pushed with a searching spirit into every corner where there was a trace of 
slavery in an obnoxious form; but we look in nin for the grounds upon which 
the interference of this high authority can be justified-the " dignus vindicc 
modus." It is in another quarter of the globe, at the very antipodes of India, 
that the case "'hich has drawn the attention of Parliament to slavery is to be 
found. Here we are iimocent of anything to, call for such interposition. The 
Eo tate of things laid bare by the Report before us seems to be one especially to be 
dealt with by local authority. It is tme that India is not quite sound; she has 
a little of the fever of slavery lltill on her, but it is the l'Cmains only of a status 
from which she is in course of rapid recovcty, and she requires to be treated as the 
convalescent is treated whose disease is fast leaving him; she needs not to call' 
in a strange physician to apply violent remedies, in order to conquer symptoms 
threatening to produce worse evils if left to themselves. 

10. The Law Commission seem to be decidedly and unanimously of opinion 
that the evil of slavery in India is fast curing itself; that as the llritish aut!Io· 
rities, wherever established, administer the law with a bias, of course, against 
slavery, and lend their influence indirectly also towards abolition, thi~ circum
stance alone must, sooner or later, do away not only with the evils an1l abuses, 
IJUt evC;n with the condition of slavery. They recommend that legislation shall 
be confined to such measures as will promote and expedite this result, and all 
the propositions they have submitted are framed in that spirit. In considering, 
therefore,. th~ preliminary question, whether it is cx~edicnt to legislate at all, 
'~·~ m;.ty UISm1ss alt~gether the broad ground upon winch some of the ultra abo
~Itwmsts at home w1ll proLably attempt to inflam~ men's minus; viz. that slavery 
~~ a. status!lmt ought not to Lc allowed to subsist a moment in any llritish po;~
bcssion. }or tlw good of the domestic slave8, and of other willin"' continuers Ill 
!>~avery, not_withstanuing the facilities offered by the law to get rld of the condi
tion, and With a knowlcdrrc of the bias of all administrators of the law in favour 
of tl1e a>scrtion of frcedo~, we arc told by the Law Commission that we must 
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proceed with caution, letting the slavery that exists continue until it expires na
turally under a system of discouragement, and so allowing the condition of society 
to take the change desired without any arbitrary interference. 

11. I subscribe implicitly to this view of the proper course to be pursued, and 
shall consider, therefore, the propositions submitted as they bear upon it; in 
other words, as they appear calculated to assist or impede the final emancipation 
of existing slaves, and the declaration and enforcement of the principle of uni
versal freedom. 

12. The first recommendation is, that the Government shall regulate by spe
cific law the terms upon which an individual shall be permitted to assign himself 
or his children and others dependent on him. The aim of this recommendation 
is to prevent the sale of children into slavery, which is a common practice in 
times of scarcity, when the parents feel that unless so provided for, the whole 
family must starve. Some doubt has been thrown upon the questions of law 
arising out of this practice. The Hindoo law, I believe, recognises children so 
disposed of as slaves; the Mahomedan law, in some parts of India, does so also, 
on ·the ground of custom ; in others it does not, on the ground that captivity in 
battle with infidels is the only recognised form for the conversion of a man born 
free into a slave. 

13. The recommendation of the Law Commission would place all bargains of 
this kind for children on the footing of apprenticeships for their good, and would 
allow full-grown persons also to hire themselves as bondsmen for any term of 
years or for life. There is no denying the equity and fairness to all persons of 
the principles on which this part of the Commission~rs' recommendations is 
framed, and I have little doubt that the courts of law, admitting their soundness, 
would themselves enforce them, whenever a case to which they were applicable 
might come before them ; but I doubt the necessity or expediency of declaring 
them by a specific law. 

·14. The proposition is entirely prospective, and would leave the slaves or 
servants who were already taken into families on the terms of purchase from 
parents excluded, and therefore, by inference, to be treated still as slaves. I 
think, if the question be left as it is, that the courts and judicial authorities in 
most parts of India apply these specific principles to the cases of existing infant
bought slaves, and on that account I should deem it very objectionable to draw a 
line which would J_iave the effect of excluding them. 

15. If, as now appears (and it is a point I shall presently come to), there is 
no criminal court which would assist a master in the' assertion of a' master's au-, 
thority over a recusant slave, and if the process of civil suit, being the only 
remedy open, the decree in his favour is even then matter of doubt, we may take. 
it for granted that no person, especially no one having the plea of free birth, 
need continue in the condition of a slave; and that, if he does so, the act is vo
luntary, and such as requires no interference of the Legislature to prevent. This 
very status of the law and of its administration by British functionaries is, I 
conceive, a better security for both present and future infancy-bought domestic 
slaves than any. that would be provided by the proposed attempt to regulate by 
special Act the civil effect of contracts hereafter to be made; and it seems to me 
to be the law actually applied to sue~ slaves, in by far the greater part of India, 
where only such domestic slavery exists. · . 

16. The next class of recommendations relates to existing and future slaves; 
these propositions draw very tightly the line of what shall be considered such, • 
while they open wide the facilities for obtaining exemption, and include rules 
prohibiting transfers by sale, and giving a title .to release for ill-usage, prostitu
tion, or misconduct in the master. 

17. The peculiar feature, however, of the propositions of the minority of the 
Law Commission is, that they not only prohibit magistrates from as<isting in 
the coercion of s,Iaves, but two of the members propose to give the slave, further, 
the same remedy for assault, &c. against his master as free men have against 
each other, which, as observed by the majority in their after comments, is tanta
mount to an encouragement of the slave to de(y his master openly, and refuse to 
labour; in other words, to set him free. 

18. All the other propositions are, more or less, the same as have been acted 
upon by the public functionaries; but some of these functionaries have raised 
doubts, and thrir practice has not been uniform. 
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19. It is in order to make it so th:1t the Commissioners rrcommentl t11e pro
positions to be framrd into a law; and I. t•crccive. that the Gov.e~uor-gcncr:~ 
inclines to adopt that one of the propositions winch wou.hl proluL1t ~he ma;;•
strate from o-inn"' his interference to support the master Ill the cocrcwn of his 
slave; but his ~rdship '1\"0ulu ~top short with this, null Iea\·e the rest to tl1e 
discretion of the courts and public functionar.ics. . 

20. If I thought that our courts and pubhc offi~ers .woultl, Ill conf.<'qucncc of 
the imcsti,...1tion that has taken place, feel lc;,s mclm~d than they ha~e Lccn 
hitherto to

0 
follow out and act upon these principll·s, I shoul~ deem it necessary 

to enforce them by an Act or Gonrnment Order; but I th!uk. they ~how the 
disposition eT"ery day more aud more strongly to npply the prmc1plcs of freedom 
tu the cases that come before them, and that to prescrii.Je a fixed line for their 
conduct in this respect would fetter rather than enlarg-e their discretion. 1 
co~fess, too, I participate i~ the. feeling that !f the !naster i~ made liable to an 
action for assault and false 1mpnsonmcnt, bcs1dcs bcm:; depn\"Cd by law of nny 
means of coercing a slave and compelling him to work, except IJy a ch·il action, 
and if this be inserted in a public enactment, the provision will be re!r-!rdl·d nnd 
cited as an Act of perpetual and immediate emancipation, and that we sl10ultJ, 
by passing such a law, brio:; forthwith upon the Government claims from many 
slaveholders in different parts of tuc country for compensation equal to the \·alue 
of the slans' labour they will alle~e that they lose in cotscqucncc. 

· 21. If the principle ofrcfusin:; the magistrate's assistance IJe not enough, and 
that of allow in:; the sJaye a remedy a;;:linst his master for a common a!sault, 
require also to be generally acted upon (and I bclieYe it is so now in some parts 
of India), I had much rather the principle should IJe declared locally by tl1e su
perior courts, as an incident of the existing state of ~icty nnd of the laws 
.actually in force, and so should be extended gradually from pro\·ince to pro,·incc, 
as cases occur to gh·e the occasion, than that so strong a poaition should be put 
forth in a special enactment of this Government as one of general and immediate 
application to all parts of India. 

22. For the same reason, thcrcforr, that I would refrain from passing laws to 
confirm assignments of children to apprenticeship, I think it would be inexpe
dient and unnecessary to make proviswn by law to regulate who shall continue 
to be sla\·es, and what shall be their conditiOn, rights, and rcsponsii.Jilities, nnd 
what the master's power over them; these points seem to me to be all in a train 
of sufficiently speedy settlement in the way we desire,. by the quiet action of t11e 
courts, and form~ of administration which exist, operating on the condition of 
things prevailing within their respective jurisdictions. 

23. Slavery of the same kind that we find in India existed in Europe less than 
300 years ago, and we have seen it gradually and quietly disappear under the 
influence of an adverse administration of justice and a feeling of society inclining 
to free opinions. 

24. The same influences are rapidly at work in all parts of India, and we may 
safely leave to them the completion of the end already more than half attained. 
Assuredly the Government would ne\"er haye thought of resorting to nny ethel;' 
means than this gradual process of abolition, if those who have gained reputation 
by working out the abolition of neg-ro slavery in .the West Indies against an in· 
terested and strong opposition, had not fancJCd they had still work in hand in 
India, because slavery was not yet actually and entirely fxtinct there; but if 
this IJe an exaggerated feeling, which 1 doubt not the Law Commissioners' 
Ueport will prove it to be, so far as concerns thi3 country, the Government, and 
those who control the Government, will be slow to yield to it, or to allow them· 
selves to be turned from the course of their conviction by any outcry having such 
an origin. . 

25, I declare myself satisfied with the pace at which slavery is making its 
disappearance under the influence of an adverse feeling in the community and 
in the courts of justice ; and I think that the appliances recommended by the 
law Commission, iustead of expediting, would retard the end. I observe that 
amongst them is no proposition to alter the law of property and of inheritance, 
which, under the admission of Elavcry as a legal status, is particularly severe; 
for all that belongs to the slave is the property of the master, and though married 
and with children, the acknowledged slave is capable of giving nothing to either. 
The reason, as I understand, why it has not been proposed by the Law Com
mission to touch this part of tl:c quc~tiou i3, that tht~y find the slave's rigl_1t. of 
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acquiring property to be in most parts of India tacitly recognised, notwithstand
ing that the letter of the law is adverse; and even where not recognised, still 
under the supposition of the slave being in circumstances to create property, th; 
?i~culty th? ~aster would fin~ ~f establis~1ing against him the plea of slavery 
1s, m the opmwn of the Comm1sswn, sufficient to secure the alleged slave and his 
natural heirs against the master's claim; but if this part of the question be thus 
left to the natural bias of the courts tvwards freedom, why also should pot those 
other branches for which the Law Commission have _proposed specific rules? 
. 26. In the recommendations of the majority this mconsistency is particularly 
apparent, for they propose to enact that the slave may purchase his own freedom, 
leaving the law as to his possessing any property to take its chance in the courts; 
surely this latter is a necessary preliminary to a self-purchase, and if one may 
be left to the known bias of judges, so also may the other. 

27. I recollect more than one case in which the question of inheritance from 
a quondam slave was particularly involved; and others of the same kind may 
occur; so that, if any branch of the Rubject required legislative interposition, I 
should rather have felt inclined to begin with this. But my opinion is against 
bringing before the Council any law upon the subject, and I am well content, 
therefore, that inheritance from slaves and the administration to their estates 
shall be left to the conscience and discretion of our civil judges, like other ques
tions in regard to their treatment or condition. The particular cases I have 
referred to are, first, that of Darab Ulee, the well knowu chief eunuch of the 
Fyzabad Degum : he _had a large allowance secured to him upon the Fyzabad 
Government's six per cent. loan, and at his death he left a brother unconverted 
to the Mussulman religion, and I believe there were also several bequests by 
will. The King ofOude, however, claimed as heir of Darab Ulee, because he had 
been a slave to his grandfather, Shoojoodowlah; and this claim was allowed by 
the British Government (wrongly, I think, to the prejudice of all others), not
withlltanding that Darab Ulee was of known Hindoo extraction, a native of 
India, and therefore a slave only by early assignment or sale by his parents. 

28. Another nearly Eimilar case occurred more recently at Moorshedabad, in 
which an eunuch of that family died possessed of property both personal and real, 
and I believe to this day the claims to it have not been definitively settled. But 
·these are cases of to'? rare occurrence to need any special enactment, and I think it 
would be highly objectionable to recognise br positive law the peculiar condition 
in which such people stand towards the families in which they are still re-
tUned. , 
. 29. The above observations apply principally to the domestic slavery of India, 
which, except within very narrow limits, is the only species with which we have 
to deal. 

30. The state of things in Malabar is different; there, it appears, the culti
vating classes are mostly, if not entirely, slaves; indigenous, indeed, not im
ported, and therefore of the serf kind, and widely different from the negro slaves 
of the West Indies, but still existing in a state of degradation that it would be 
extremely desirable to abolish. · · 

31. If the whole of India were now in the same condition as Malabar, I tltink 
I should have admitted the necessity of undermining the institutions of slavery 
·which we find there by positive laws of the kind proposed by the Law Commis
sion ; but the di~trict is isolated, and the assimilation of its condition to the rest 

· of India must; I think, result gradually but surely from the many circumstances 
which are now in operation to break up its exclusive systEm; for, first, there is 
the continual resort of strangers for trade and settlement, which must of itself 
tend to produce comparison and change; then there is the single Government 
encouraging this change, and promoting free intercourse and the spread of free 
opinions; besides which, the administration of the province is conducted by 
functionaries trained to the condition of things that prevails generally, and not 
therefore favourable to its exclusive and peculiar institutions. 

(C.) No. I. 
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32. Relying, therefore, on the silent effect of all these influences, I incline to 
leaving the slavery of Malabar to its own process of decomposition rather than 
fixing by special law the line within which it shall be recognised as legal, a 
mt:asure which I look upon as calculated to confirm and keep longer alive the Sic orig. 
so much as may be so recognised. 

33. Of course I assume that the importation and sale of foreign slav£s is every· 
where prohibited, and crirninall~· illegal under the existing la\1 s; if this point be 

585. 3 n 2 not 
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not 5ufficicntly provide~ _f~r, I am preparc•l to concur in .n~,:,: proj)osition cal~th 
lateJ to make the prohibitiOn more strmgcnt. As for prolnbltlll;; t 1e exportatwn 
of sJa,·es, I incline to think thi~ unnecessary, or, at any rate, that the provision 
would be nu~"atory. It i> unnecessary, bccausL', if our law gives the master no 
power over the .PeNon of a.n alleged ~tn·c, the latter h.a~ o~ly t~ rcfu.sc! to go 
beyond the frontier and he \nil be supported by the authonhcs Ill tillS res• stance; 
and nuf:atory, because t:1e fact of export carries both master and ~}a,·e !Jeyond 
the jurisdiction of the law, so as to enable the former to defy the penalty. 

34. It will be seen, from what I have thus written, that I g-o even further than 
the Governor-general, in desiring to avoid legislating upon the subject of sla\·ery 
in India; I think it !Jetter to let no laws stand on our statute !Jook except such 
as are directed against the importation of sla,·es for sale: all dse I would leave 
to our courts and authorities, in full confidence that they ha,·c the desire and the 
disposition and the means to bring about an entire a!Jolition as f..ISt as circum· 
stances will allow. Of course it will be the duty of the Gon:rnment executh·ely 
to assist and encourage the public functionaries in this work ; and there is one 
thing which I think the Go,·ernment may do with great ad,·anta~ and ought 
to do immediately, and that is, to prohi!Jit executing the sale of slaves b>· nny 
public officer on any plea or under any process whatsoc\·er. The nt-ccss1ty for 
this prohibition has been made apparent by a rec~nt reference from Fort St. 
George, which shows that it is the pr-actice at ~lalaLar to take out exl·cution for 
debt against slaves as against other property of a deiJtor, a thing unheard of in 
any other part of India, and quite inconsistent with the principl~ of our general 
administration. · 

35. This is the .upshot of my opinion in regard to slavery in this country; I 
ha¥e not gone so fully into the subject. ng, perhaps, considering its importune~>, 
I ought, but have still, though desiring to state only the gener-al result of my 
impressions, written more than I intended or thought to ha\·e done when I com• 
menced. . 

36. All seemingly unite in the opinion that the work of abolition is in pro
gress, and in the apprehension also that too much interference would probably 
defeat or retard the end. It is a mere question whether to apply any stimulus 
at all by legislation, at the risk of retarding or limiting the efforu no\Y making 
!owards the recognition of universal freedom. ~ly judgment i:t against touch· 
mg the subject legislatively ; but the authorities in England may judge dif· 
fe~ently, and as they have mooted this question, we may leave to them to deter· 
rome the course to !Je followed consequently upon the full investigation that has 
now Leen made. . . 

(signed) II. T. Prinscp. 

(No. 1229.) 

From F. J. J/alliday, Esq. Secretary to the Government of Bengal, to T. 11. 
.Haddock, Esq. Secretary to the Government of India, JudiciallJcpa_rtmcnt. 

Sir, 
I A~l directed by the Right hon. the Governor of Bengal to request that you 

will submit for the consideration and orders of the Supreme Government, the 
accompanying correspondence • relative to the mode of giving effect to decrees 
of court as respects property in slaves. 

2. You arc requested to return the documents now forwarded. 

Fort \Villiam, 
3 August 1841. 

I have &.c. 
(signed) F. J. /lal/iday, 

Secretary to the Government of Bengal. 

• L.otter to Regi•ter Sudder Dcwany Adawlut, dated 30 March 1841. 
L<ttf)r from llegioter Sudder Dewany Adawlut, dated ~8 May 1841, No. 1961. 
Lttt.o.r to ll•gi•t.r !:>udder Dtw•ny Adawlut, dateJ ~3 July 1841, No. 2718. 
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(No. 462.) 

From F. J. Halliday, Esq. Secretary to Government of Bengal, to J. Hawkins, 
Esq. Hegister of the Sudder Dewany Adawlut. 

Sir, 
. I u1 directed by the Right hon. the Governor of Bengal to request that the 
court will ascertain and report, for his Lordship's information, the manner in 
whir:h it has been usual to enforce decrees adjudging persons to be slaves, in the 
cases in which the slaves may refuse to serve. 

I am &c. 
Fort \Villiam, 

30 l\farch 1841. 
(signed) F. J. Halliday, 

Secretary to Government of Bengal. 

(No. 1001.) 
From J.llawkins, Esq. Register, to F. J. Halliday, Esq. Secretary to the Govern· 
. · ment of Be~gal, in the Judicial Department. 

Sir, 
I AM directed by the court to acknowledge the receipt of your letter, No. 462, 

·of the 30th March last, and to transmit to you, for .th~ information of the Right 
bon.· the Governor, copy of a letter from the Offic1atmg Judge of Sylhet (No. 

· 20, of the 29th ultimo), stating the mode of giving effect to decrees which adjudge 
persons to be slaves. 

, 2. ·As the question is now before Government, I am desired at the same time 
. to forward a copy of the papers noted in the margin,* which may be considered 
·as possessing some interest, ' · · 

I have &c. ' ' 
Fort William, 
28 May 1841. 

(signed) J. Hawkins, 
Hegister. 

' . 

. Fro~ the Officiating Judge of Sylhet to the Court, No. 20, dated 29 April1841. 

,: I u..\v£ the honour to acknowledge the receipt of your letter, No. 1279, of the 
16th instant, forwarding a copy of a letter from the Judicial Secretary to 

·Government, and requesting information as to the manner in which decrees ad-
judging slaves have been enforced in this district, in cases in which the slaves 
refused to return. · 

2. In reply, I beg to state that the practice in such cases has been to commit 
the slaves to gaol till they consented to return to their owners, in conformity with 
the orders of the court. Such a proceeding, however, has been rarely found ne
cessary, as it appears that during the last two years only one person has been 
imprisoned on this account. 

3. I take this opportunity of suggesting for the consideration of the court, whe· 
therit would not be an improvement on the present practice if the courts were 
empowered to award, as considered expedient, either the services of the slave or 
the sum of money at which such services are (or might fairly be) valued. 

(sig~ed) W. H. .Mart~n. 

··.From the Officiating Magistrate of Sylhet to the Court, dated 3 February 1826. 

fT having been invariably the custom of this district for persons to complain 
in the criminal court to compel their slaves to work who may be refractory or 

abscond, 

• Acting magistrate of Sylhet, dated 3 February 18~6. 
Court's orders to the Dacca Court of Circuit, dated 17th idem. 
Dacca Court of Circuit, dated 7 April 1826, 
Court's orders, 28th idem. 
Officiating judge, Sylhet, dated 27 December 1832. 
Coun'a reply, 18 January tBaa. · 
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abscond, and t\fo different opinions hal"ing been gil"cn by the Court of Cireui t, 
(copies of whose proceedings I herewith send), I request to be iuformcJ, for my 
future o-uidance, whether such complaints arc cognizable in the criminal courts, 
or whether a master whose sla,·e has absconJed is only at liberty to complain 
in the cil"il court for his reeo,·cry. It may be as well to remark, that nt the 
lowest computation, three-fourths of the inhabitants of this district nrc slaves. 

(signed) IV. J. Tur'lua11d. 

From the Court to the Dacca Court of Circuit, dated 17th February 182G. 

I AM desired by the Court of Nizamut Adawlut to forward to you the nccorn
panyin"' copy of a letter from the acting magistrate of Zillah Sylhet, dated the 
ad of F~bruary, requesting the opinion of the court as to the course of proceed
ing which he should adopt on complaints being preferred by masters against 
their sla¥es for refractory conduct, &c. 

In reply, I am desired to request that you "·ill communicate to the acting 
magistrate the opinion of the court, that in no case of that description is lw 
authorized to issue orders from the Foujdary Court, whether the right of J>ro
perty may be unquestionable or not. 

The copies of the proceedings submitted by the acting magistrate nrc dated 
the 22d and 26th of April 1825, and were held by \"our senior and 3d judge. 

The other proceeding bears date the 23d of Deceni'bcr o£ the same year, and 
was held by your late 4th judge (rtlr. Steer), in the case of Sheik.h Doolar v. 
111 uhdeeoozumum. 

The orders contained in the proceeding of the last-mentioned date (confirm· 
ing the pre¥ious orders of the magistrateJ, besides that it is directly contrary to 
the opinion before recorded by two of l\lr. Steer's colleagues, being contrary to 
th.e notion entertained by the court 'as to the legal course of proccedin"', you arc 
requested to submit the whole o£ the proceedings and papers conncctc8 with the 
case in which they originated, for the information and final orders of this 
court. 

(signed) TJT. H. Jlacnagltten, 
Uegister. 

From the Dacca Court of Circuit to the Nizamut Adawlut, dated 7 April1826. 

WE beg to tran.smit, for the information and final orders of the Superior Court, 
. the whole of the proceedings and papers connected with the case referred to, and 
required in your letter of the 17th February last. 

(signed) J, Ahmuty, 
1st Judge. 

C. Smitlz, 
4th Judge. 

From the Court of Nizamut Adawlut to the Dacca Court of Circuit, dated 28th 
April1826. . 

TnE Court of Nizamut Ada~lut have had before them your letter, dated the 
7th instant, together with the whole of the proceedings in the case of Muhdec· 
oozumum which accompanied it. 

2. I am now desired to communicate to you the opinion of the court that the 
decision of your late 4th judge (Mr. Steer), dated the 23d of December ·1828, 
affirming the order passed by the magistrate of Sylhet in the case of Sheikh 
Doolar versus the individual above mentioned, was erroneous and should be 
annulled, and that persons should not be made over to slavery by a summary 
order passed in a Foujdary court. . 

3. The court have been pleased to annul Mr. Steer's order accordingly. 
4. You 
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4, You will be pleased to furnish the magistrate of Sylhet with a copy of this 
etter for his information and future guidance. 
· 6. The original proceedings which accompanied your letter are herewith 
returned. 

(signed) W. H. Macnaghten, 
Register. 

From the Officiating Judge of Sylhet to the Court, dated 27th December 1832. 

As several cases of claims preferred against slaves for leaving their masters' 
sen-ice occur in this district, and I can discover no instructions on the subject 
in the Regulations, or among the circular orders of the court, and as it appears 
highly desirable that some specific rules should be laid down for the guidance 
of the courts of justice on thts important subject, I have the honour to request 
that you will obtain for me the opinion of the SudderDeway Ad awlut on the 
following points. 
· 2. Wl1ether, and to what extent, the courts of justice are authorized to inter
fere on claims being preferred for the services of individuals, on t-he grounds of 
their being slaves, and having left their masters' service 1 

What description of slaves may be considered as legally authorized? , 
How the courts are to enforce a decree against an individual, against whom 

a decree of slavery may be adjudged, if he refuses to return to his master's service! 
Are the courts authorized to commit him to the civil gaol until he agrees to 
do so? 
. Are the courts competent in any cases to declare a slave to be free, and if so, 
under what circumstances? 
· 3. In this district slaves are considered as property, and it has hitherto been 

customary, on an individual leaving his master's service;. and a suit being pre
ferred against him, on proof of the charge to pass a decree directing him to 
return to service, but as this :practice appears to be unauthorized by any Regu
lation; I am desirous to obtam some specific instructions for· my future gui- · 
dance. 

(signed) . F. Goldsbury. 

From the Court to the Officiating Judge of Sylhet, dated 18th January 1833. 

I .or directed by the court to acknowledge the receipt of your letter of the 
27th ultimo, requesting the court's opinion on certain points connected with the 
right of masters over their slaves; and in reply, to refer you to the accompany
ing extract from the court's proceedings under date the 29th March 1798, taken 
from papers relating to slavery in India, printed by order of the House of Com
mons, pages 74, 75. 

(signed) J. F. M. Reid, 
Register. 

ExTRACT from the Proceedings of the Sudder Dewany Adawlut, under date the 
29th of March 1798. . 

Read the following Letter from the Judge of Zillah Chittagong to J. H. Har-
rington, Esq. Register to the Sudder Dewany Adawlut. . 

Sir, 
· IGNORANT of the practice in. other zillahs in suits regar~ing sl~ves, and equ~Iy 
unacquainted with the intentiOns of Government on this very tmportant pomt, 
I am embarrassed how to act in claims of this description; I receive repeated ap
plications to compel the return of fugitive slaves, and lately a regular cause came 
on, on the fullowing complaint. 

. ' . ' 
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m lndi.1. ummu J, .._ 

TnE plaint a'fcrs that the plaintilfs father ami uncle, Shanker, Lou~ht Boo,J_1, 
daughter of a slave, in 1118 .\lu~y, or 41 years ago, ami cau;;cd her to ~c mar
ried. She had a son Lorn of thi:i marriagL', named Dau:'S~<', and nbo luofuny, 
a daughter; the plaintiff caused Foofuuy also to be marncd; tl1cy all aiJ,Con· 
ded; Foofuny is d1:ad, the three otl!cN w11l not return. • 

2. One of the sa1d three persons IS a scn·ant of ~Irs. Coate~, ladj of the n~m
mercial resident at this place, and I ha,·c su>pcnded allJlf?CCs.i for compdlw;; 
his return, and that of the other dcfcndan~, till I can I'I.'CCI\·e onlcN from my 
supcnors. . . 
· 3. If slavery be allowed, I wish to be mforrued wh~thcr I am to refer qur;. 
tioas of this nature to the laws and customs of the llmd003 and MalJOmnlan; 
and native Christians rc~pcctiHly, or what other rules nrc to guide me iu 

· determreinrr the circumstance3, periods. and authentications of cabalas aut! 
e?gagements,. ~-hich ar; !o · L~ consi~ered as constitutin~ of tila,·cry_ iu thi:i pur· 
tton of the Dnhsh domm10ns m lnd1a; nml further, whether the child of n Ela1·c 
is the property of the owner of the Eolave. 

4. In conclusion, I brg leave to say that it is not to C3capc trouble tl1at I ma\.e 
thi> reference, but from real i~orance how to net in a very im110rt:wt matter, 
for which I sec no pro,·ision in the lkgulations. 

Zillah Chittagong, 
15 .March 17!18 • 

I am, &.c. 
(si~cd) J. Stunrlwusr, J udgl'. 

. The court have no doubt that the epirit of Section 111, R~lation 1\'. 1703, 
(which directs that, " in suits regarding the succession, inheritanct', marriage, 
and caste, and all religious usages and institutions, the :MaiJOmcdan laws with 
respect to 1\tabomedam, and the Hindoo laws with resard to llindoos, nrc to Lc 
considered as the general rules by which the jud~cs nrc to form their decisions,") 
should be applied to the cases of slaYery noticed m the noove letter; but as t!Jcsc 
cas~ are not expressly within the descriptions of suits specified in the nbo,·e 
scctwn, 

Resolved, that a copy of the judge's letter, and the fore"'oin"' remark there
upon, be trammitted lor the orders of the GoYernor·gcncral in c"ouncil. 

(A true extract.) 
(signed) J. II. Ilarringlon, flt'gister. 

· ORDERED, that the Suddcr Dewany Adawlut be informed. that tl1e Acting 
Governor-general in Council entirely concurs with the court in the opinion 
expressed by them on the reference from the judge of Chittagong rrgardi.ng 
sm~ for sla~l'.s; and that Govern men~ accordi~gly ~equcst that they will furmsh 
the JUdge With the necessary explanatwn for Ins guidance. 

(True copies.) 

(signed) J.Ilawltin8, Register. 

(No. 963.) 

From F. J.' Halliday, Esq. Secretary to the Government of Den gal, to 
J. llawkin1, Esq. llrgister of the Sudder Dewany Adawlut. 

Sir, 
Jadicial Dep. I A)l direct~d by the Right honourable the Governor of llengal to acknow-

ledge the rece1pt of your letter(~?· 1001) dated ~he 28th ultimo, with copies of 
documents statmg the mode of gmng effect to decrees which adjudge persons to 
be slaves. 

2. '~he officiating judge. of Sylhct explains the practice to have been " to 
comy~ut tl!e slaves to gaol till they consented to return to their owners, in con
fornuty w1th the orders of the court." As the Suddcr do not notice this, either 

in 
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in your letter to my address, or, as far as appears, in any reply to Mr. Martin 
himself, the Governor is uncertain whether the practice is to be taken as 
approved by 'the court, or disapproved; and upon this point the court are 
requested to report further, stating, at the same time, what they think of Mr. 
Martin's proposition for an improvement of the practice. 

3. It may seem doubtful whether the nature of the suit, which is probably in 
every case only to establish the state of slavery in the party sued, can require 
imprisonment in order to enforce the decree; and it is still more to be doubted 

·whether the law can be considered to justify such imprisonment. In reforting 
on this point, the court might transmit an abstract translation of an aetna plaint 
and a decree, such as Mr. Martin has alluded to; and it would be well also to 
send up a translation of the warrant used for imprisoning a defendant in such 
case~. Further, his Lordship desires to be informed whether, so long as the 
slave may refuse to return to his owner, the imprisonment is uninterrupted. 
Perhaps a suit for a slave's services may ordinarily specify his value ; and the 
defendant, when cast in such a suit, would be in the position of a debtor to the 
amount of his estimated value, who, being unable to pay, is imprisoned in 
execution. But to imprisonment on such a ground (the fairest; as it seems to 
his Lordship, (ln which such imprisonment can be at all justified), there would 
always be a limit, independent of any consent on the part of the defendant; and 
the debtor, on proved insolvency, would be absolutely set free. According to 
the terms of Mr. Martin's explanation, the imprisonment might be perpetual, 
even though the slave were insolvent. · 

· I have, &c. 
Fort William, 
15 June 1841. 

(No. 2718.) 

(signed) J. F. Halliday, 
Secretary to Government of Bengal. 

From J. HawR.ins, Esq. Register, to F. J. Halliday, Esq. Secretary to the 
Go\·ernment of Bengal, in the Judicial Department. 

Sir, 
WlTII reference to your letter (No. 963) of the 15th ultimo, I am directed by 

the court to transmit to you, for the purpose of being laid before the Right 
honourable the Governor, copy of a letter from the officiating judge of Sylhet, 
regarding the imprisonment of refractory slaves, and of the translates of plaint 
and warrant which accompanied it. 

2. It appears to the court that the object of complainants, in cases of the 
nature under consideration, is not to recover the valpe, but the possession, of 
fugitive or refractory slaves; and. that the incarceration of .those who h.av.e been 
adjudO"cd to be slaves, and yet still refuse to return to their masters, IS Illegal, 
the only legal mode' of executing such a decree being to make over the slaves to 
their owner. It is obvious, however, that against slaves who are unwilling to 
work, the legal mode of executing such a decree must be wholly inefficient, and 
that imprisonment was resorted to as a means of coercing adjudged slaves into 
the performance of their duty. ' 

3. In such cases the court feeldisposed to entertain favourably the suggestion 
of Mr. Martin, that the courts should be empowered to adjudge the value of the 
slave, in order that persons declared to be bondsmen may have the opportunity 
of redeeming themselves, if unwilling to return to servitude. 

I have, &c. -
Fort William, (signed) J. Hawhins, Register. 
23 July 1841. 

From the Officiating Judge of Sylhet, to the Court; dated 8th July 1841, 
No. 34. 

I HAVE the honour to acknowledge the receipt of your letter (No. 2286) of the 
25th June 1841, enclosing a copy of a letter from t~e Secretary to Go~ernment, 
J u~icial Department, and ?irecting me . to sub.m1t ~bstract translatiOns of a 
plamt, decree, and warrant m a case relatmg to nght m slaves. 
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:!. In forwardin~ the :~.b5tract translations required, I Leg to explain that tltc 
warrant for impri;;oning the defendant:> in this ~ase. cannot. L~ flH~nd; and 
I haw therefon' forwarllcll a COI)V of the order threctm~ thc1r 11npr1sonmrnt, 

' ' • fi I' I ton-ether with a tran~lated copv of the warrant or t JCir rc ca:'c. 
It will be ob~crwrl, that in. this ca.•c the defendants were made o¥cr to their 

owners after a short imprisonment. This was ?rdercd on a petition prc.~ente.d Ly 
the phintitf5, which represented that they dl!m-cd ~o Lcn.cfit from the lm/m~on· 
mcnt of the defendants; that they had sued for the1r scrnccs, ami not to aa\"c to 

Fa 3 Slms, at maintain them idly in gaol; that they could not :illord to p:ty ~i~ rupc~s per 
t!:e r~:e of uup«s month; and that it \tas not to be expected that slan·s, thus hnng Without 
per l!>er:>cm, for labour and well fed, would ever consent to return to their former labours. The 
tach pn:;oner. slaYes were aceordino-lv ,;:cut Lack under charge of two peons, Lut, as I lcan1 

from a pleader who r~;idcs in the same ,-iiJagc, immediately left their owners, 
and ha,·e never since rendered sen-icc to them. 

4. I have thought it proper to mention thi~, because, although it ha3 not been 
the usual practice in this district to make over the sla\"CS to thdr owners, it is 
the only direct mode of carryin~ such decrees into execution; and the plaintilT3 
in this case remonstrated against the imprisonment of the sla,·cs nt the expense 
of the master, in order to compel the former to return to scn·icc. On the 
other hand, if you make over to his owner an unwilling sian.•, there is the risk. 
of his bcin"" ill-treated; and if he choo;;cs to run away again immediately, as 
often as th~ court makes him o\·cr, his owner must either keep him in a state of 
illegal and unprofitable imprisonment, or he will C\·entually get the better ooth 
of his master and the court. 

5. In further explanation of the particulars required in the ad para~raph of 
the letter from the Judicial Secretary, I beg to state that suits for establishing 
a rirrht in slaves usually pray that the slave be compelled to return to the scn·icc 
of the owners; and the decree of the court directs that the sla¥c be caused to 
return to his former state of sla¥ety. Although the plaint is laid at the csti· 
mated nlue of the sla¥c, yet the claim is .made and the decree passed for the 
sen·iccs of the sla¥e, and not for the estimated Yaluc of them ; I cannot find 
that any slaYe has been imprisoned, in execution of such a decree, for more than 
four or fiyc months; but, pro¥ided the sla\·c continued to refuse to return to l1is 
master, and the master to pay in the usual subsistence money, I do not sec tl1at 
there is any fixed limit to such imprisonment. The judge would, no doubt, 
after a time, order the prisoner's release; and it is improbable that the decree 
bolder would long continue to pay for his slave's imprisonment at a rate which 
would, in a very few months, exceed the actual value of the slave. 

6, I beg to add, that the proposition contained in the ad paragraph of my 
letter, under date 20th April, would, I consider, be beneficial, as affordin"' 
a remedy for occasional cases of hardship, when a slave might be able and 
willing to pay the actual value of his serv1ccs to obtain his freedom. I do not 
think an owner can fairly complain who receives the money \·alue of the scn·iccs 
of a slave, as with the same he can procure a willing instead of an unwillinrr ser
vant; whilst there are many cases in which the offspring of slaves, who 

0

have 
H~ttled as ryots, _or m_arried m otlaer parts of the cou.ntry, could pay or procure 
from others thc1r estimated value, and, by purchasmg freedom, could escape 
a serious evil to themsch-cs, without any injustice to those who mi""ht possess a 
right of property in them. Ill-treatment of slaves is, I believe, rar~; but there 
may Lc cases in which a slave would willingly transfer his services to another to 
escape from a particular master; and if it was understood that the courts might 
citlaer award tlac services of a slave, or the value of such services, such a know· 
!cd~<: wo~ld probably much facilitate the purchase by slaves of their freedom at 
Its fa1r pncc. 

(signed) IV. II. Afartin, Officiating Judge. 

AnsTnACT of actual Plaint in Case relating to Right in Slaves • 

. TuE petition of plaint of Mus.o;amat Goosain 13eebec Mahomet! Moossun, &c. 
1.•, " that Sor~ai, Monai, an.d D~nish {males), Soob~n and Fonnan (females), 
arc our larorcuatary ~laves; tnat h.laosal tlae father, and Aga the mother, of these 
dav<:F, were tlw ~lavr·s of our l"atlwr; that Mussamat Sona, the mother of 
KhrJ,IJal, wa> abo the •lave of our fatlacr and tlaat Iktevar the father of the 

• J • 'J sal 
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sa~u ~ona, was in like manner t.he slave of our ancestors; that notwithstanding 
th1s, m 1225 D. S. Sona, Monm, and other defendants, ran away from us, and 
ha\·e taken up their residence in the la~ds of Mahomed Kamil, in pPrgunnah 
llcraya. These slaves were fed sometimes from our table, and sometimes 
separately, but lived in the same house; we feu and clothed them, and they 
serveu us as slaves. They have run away withou~ reason; indeed, the daughter 
of Sona, with her son, still lives with one of the family. We complained to the 
magistrate, but were referred to the civil court; so we now (valuing the services 
of each slave at 12rs. 12as. lOps., in all, for five slaves, 64 rupees), pray that 
the court, after taking from us due proof, will order the said slaves to return and 
serve us in the usual manner." 

1 December 1824. 

Brief AnsTRACT of Decree passed by Mr. C. Barry, Register, on the 
18th February 1828. 

MussuMAUT GooUIN llEEDEE, Mahomed 1\foossun, &c. plaintiffs; Sonai, 
Monai, Danish, male slaves ; Soobun and Fonnan, slave girls, Mahomed 
Kamil, ~ defendants, claim right of property in the above-mentioned slaves, 
valueu at 64 rupees. · · 

This decree recapitulates the plaint, which states that the defendants are the 
hereditary slaves of the plaintiffs, and prayed that the court order them to return 
and serve the plaintiffs in that capacity. 

The defendants den_y the justice of the claim; affirm that they are free; that 
1\Iussomat Sona, the1r grandmother, was married (by nikah) by Mahomed 
Ruffeh, the uncle of plaintiffs; and that one of the issue· of such union was 
Khoshal, the father of the defendants. They add, t11at l\fussomat Sonai was the 
daughter of a· free man, and Aga, their mother, was also the daughter of a free 
man. Their assertions are denied by plaintiffs. The decree then states that the 
witnesses of the plaintiffs have proved their claim, and that the defendants 

' arc hereditary slaves, and, as such, rendered service t!) the plaintiffs; that the 
witnesses of the defendants have proved none of their assertions ; indeed, one of 
their witnesses has given evidence that the defendants are the hereditary slaves 
of the plaintiffs; it is, therefore, ordered that the defendants Sonai, Monai, 
Danish, Soobun, and Fonnan, shall be obliged to return to the service of their 
owners, each party to pay their own costs. 

Order passed on the 14th December 1832, in a case of execution of decree, 
adjudging the services of slaves. 

This day the decree in this case was read in the presence of the slaves, as the 
three slaves who have· been apprehended refused to return to the service of 
the decree holder; it is, therefore, ordered that they be imprisoned iu the 
civil gaol. 

WARRANT for Release of Slaves, making over the same to the Owners. 
. ' 

Shaik Golam, Murtezo Nazir. 

WHEREAS Mahomed Moossun, &c. &c. have petitioned that the court do order 
to be made over to them Sonai, Monai, and Danish, their slaves, now imprisoned 
in the gaol in execution of a decree, because the said slaves refused to return to 
the service of the petitioners; it is, therefore, ordered that the nazir do make 
over the said persons to the. petitioners, taking a receipt for them from the 
same. • 

2 February 1833. 
(True copies.) 

(signed) 
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SPECIAL llEPORTS OF TIIE 

:\h~nE by the Honourable .tl. Amo~. E,-q. uatcc.l :; Augu;;t 18-H. 

I rnoro5~ in the first instance to go throu::;h the 1\linutcs of Council, c.xprcs,;inn
mv assent or Jissrnt with regan! to the uillrrcnt propositions contained in then~ 
all'd ad,·crtiug to such objections as have been made to the report. I \fill thm 
proceed to express my o_wn ,-icws. . . . . 

2. I entirely agree \nth. the Go~cmor-:?encral 111 opmwn, tlw.t 1f m~ Act Le 
passed prohibitory of ~ag1strates mtcrfcrmg t~ c.nforcc a!•Y nllcg~tl ngl1t~ of 
sla>c-owncrs, and rcnc.lermg whatc>cr woulc.l be cnmmal net, 1f comm1ttnl a;;amst 
a freeman, equally criminal if committed a~ainst ~ &law, .s~1ch nn J\ct would 
supcrsec.le the nccc~sity of most, if not all, of the uctallcc.l pronHons rcconnncndecl 
bv the Law Commissioners; for it appears to me that the rccommcnuation of 
the minority of the Law Commi:<sioncrs to pass an Act ro general in its character 
is quite inconsisten~ with, minute prm;sions. respecting ~lell,_ emancipations, and 
other partial rcmecl~es. fhc rccommcnclauon of the mmont.r of the I.·nv Com
mission \foulcl point out to the sla,·e a \fay or emancipating lumsclf, without any 
kind of formality, and 'lfhcnevcr he rlcascc.l, and at the same time woulU indicate 
a multitude of ways of cmancipatmg himself according to (lrcscriLctl form~. 
requiring the consent of his master or the intcn·cntion of magastratcs; it would 
confer freedom, and at the same time make elaborate pro,·isions adapted to the 
continuance of slavery. 

3. I agree further 'lfith the Go>cmor-gcncral in opinion, that passin; the 
abo>e-mentioncd Act would be ~imply gi>ing greater publicity and authority, 
in part, to the practice of magistrates in their nb~tainin;; from nil active inter· 
ference on behalf of masters, which, under the sanction or direction.; of Go rem· 
mcnt, has become ncarlv universal, and for the rest to the Madras futwa of the 
date of lOth February ISH. · 

4. I ha>e doubts as to the sufficiency of the reason a.;signcd for prohibiting 
the interference of the magistrates, when it would be in farour of the alleged 
master, viz. that slavery is not to be presumed against any person summarily, 
~pecially if the prohibiting such interference be considered cquil·nlcnt to denying 
all legal remedy of a practical nature. 

5. I am not impressed in like manner with the Governor-general as to the 
accuracy of a statement, which appears to me to ha>e influenced several or his 
Lordship's reasonings; viz. " That it will be found that almost, ir not at this 
time quite universally, no compulsion by a master over his dcp<!ndent is admitted 
by our criminal courts, and that any force used by him towards his so-called 
slave is punished just as it would be if used towards a freeman.'' Though I admit 
that if the Madras futwa of the date or Februarv 10, 18-U, be considered as 
declaring the law on the subject 'lfith any approacli to truth, it would go far to 
prove the statement substantially correct, . · 

6. I have been unable, after many endeavours, to ailopt the opinion. upon 
wl1ieh so much of his Lordship's reasoning and recommendations appear to me 
to be founded, that the criminal law is correctly stated in the Madras futwa, 
dated February 10, 1841. When I shall come to examine this futwa more par· 
ticularly, I trust it will be seen that I do not assume any greater competency as 
a lawyer to form an opinion upon it than any other member of Council ; but 
without impeaching any judgment upon the 'IC'IfB entertained in this and the 
next ~1inutc, I think the subject may deserve to be rc,.arded in a different light 
from that of a mere question of a Mahamedan law, ":.vhieh is the a~pect under 
·which it has been treated. 

7. Upon the grounds stated in pp. 5 and 6, of the first Report on Slavery of 
tl~e Law Cornmi3sion, I do not feel convinced that " the Mahomcdan criminal 
~aw, being tlmt which, with specified limitations and exceptions, is administered 
m our courts, there is no reason why any benefit which it gives to persons in a 
condition of servitude not of the strict kind, that alone it recognises and sanctions, 
~J,oultl ~c in any degree denied or abridged;" at least I do not distinctly sec 
the application of this reasohing to the question at issue, vizt whether the Dritish 
G?vernrncnt, in applying the Mahomcdan criminal code for the government of 
Hmdoo:<, have interfered with the llindoo law of status 1 

8. Tlsough I have concurred with the Commissioners in various reasons 
~lsow!n~ tlw inefficacy anJ impracticability of compensation, I have not !Jccn 
con_nucctl of the fact, " that the authority, wherever exercised, rests upon no 
vabtl ground," and still less_ of the force of the reasoning as n•gards districts 

where 
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where slavery has not ceased to exist, " that it has actually c~ased to exist in by 
far the greater number of our districts." 

9. I think the Minute under consideration may very probably lead to a mis
c~nception, whi~h •. upon close atte~ti?n, it does not appear to me to warrant, 
VIZ. that t~lC maJOrity of the Com~msswners ha~ proposed the "concession" of 
an authonty of moderate correctwn and restramt and recommend committincr 
that authority to ~a~ters. It would ?e .evident, fro:U an inspection of the Report, 
that what the maJOrity of the CommiSSioners observe is to this effect; viz. havino
takcn away all remedy by coercion or restraint throuoh the intervention ~f 
magi~tratcs, whereby it i.s generally admitted all practical support, in which the 
state IS any way act1ve, IS taken away, if the master's power of moderate cor
rection, and of restraint from absconding, be also taken away, it is tantamount 
to the absolute abolition of slavery. The majority of the Commissioners feel all 
the repugnance felt by his Lordship to e.ntrusting the most moderate correction 
or restrai~t to master~, though, under th~ various important ~he~ks which they 
have deta1led, they tlunk that the not takmg away of these obJectionable powers 
from masters is the least inexpedient of the several alternative evils which 
they have enumerated. Whether the evil of allowing a master, as he has been 
accustomed, to prevent his slave from absconding, be an evil which preponderates 
over that of transferring this power to the magistrates, his Lordship lias not, 
I think, particularly discussed: nor has his Lordship suggested any other alter
native but what in effect amounts to uncompensated abolition. In objecting to 
the powers of coercion and restraint continuing in masters (not being committed 
or conceded to them), his Lordship only apparently, and not really, differs' from 
the majority of the Commissioners. The point upon which the Commissioners 
differ from his Lordship is, they do not conceive the ancient evils in question, 
great as they admit them to be, but diminished by several important checks, and 
subjected to further checks under their recommendations, are so great as those 
which would probably attend a sudden uncompensated abolition; and moreover, 

·they think that by imposing further checks on the evils in question, practical good 
must result, but that an attempt at absolute uncompensated abolition is very 

.likely to prove a futile measure. · . 
10. · W1th regard to the opinion that " the adoption of all the minute and 

detailed provisions recommended by the Law Commissioners would much rather 
impede than advance the abolition of slavery," I entirely agree with it, provided 
the Act proposed be passed;· but if slavery be not avowedly abolished, or indi
rectly, but virtually, abolished according to the proposed Act, then I think that 
although all the provisions suggested by the Commissioners may not be expe
dient; yet . the Commissioners will have performed a very useful task in laying 
before Government all the provisions which have occurred to them as tending 
to ameliorate the. condition of slavery; and, upon tl1e same supposition that 
slavery is not openly or indirectly abolished, some at least of the propositions 
contained in the Report would, I am persuaded, meet with his Lordship's con
currence, as being in the nature of the • rules brought fo1·ward by Mr. Canning, 
which he characterizes as operating to mitigate the system of slavery, and render 
it more tolerable in its existence, and as opening ways by which slavery itself 
, may escape gradually, and as it were imperceptibly, without the shock of a con
vulsion. 

11. Though the Commissioners were sensible that what they proposed would 
recognize the validity of transfers of slavts, yet they thought that whilst it was 
obvious they could not ameliorate slavery by law without recognizing the validity 
of the status, . that status,· and the valid.ity of transfers even, had been fully 
recognized in Indian legislation, in the most systematic manner, so late as 1827, 
and though less formally, also in 1832, independently of other public modes of' 
recognition. It may be observed with reference to the remark, " If we connect 
the public officers with reg·istry of the sales of persons as slaves, how shall we be 
able at any future time to treat those transactions as. otherwise than perfectly 
valid, or to deal with claims of consideration and compensation which may be 
prefened by purchasers 1" That the registration of sales of slaves by magistrates 
is already a part of the law of one of our presidencies, see sect. 31, Hegula· 
tion XIV. of1827, Bombay code; and I am not sure that the admission con
tained in this query, when coupled with the Bombay Regulation, may not be 
considered as qualifying the other opinions in the Minute against compensation. 
Besides, I do not see that the registering of transfers by magistrates is a more 
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~olcmn rcnvrnitbn' of the ~talu5 of slavery on the part of Go\'crnmcnt, :uHl, as 
~ucl1, !:;iYin{ title to compcmation, than the ~ale of sian·,; in c_'tccutiou of llccn'l'.<, 
which-lws bl'cn habitually practised. . . . 

l:l. I fully concur in opinion, that the cl\-.11 law of slanry, ~f the Act pro
posul be pas;cd, cannot be deemed !1 " pn:s;.m;:: and bl'lll'l'al en!, and tl1~t all 
which is leg-ally cocrciYe in th~ ruamtcn:mcc. of the status of slaYcry \nil. Le 
destroyed;" but upon the quc~t1011, whc.thrr, 1f we go to tlw lcngtl.' of pa.•sm;; 
the .-\ct in question, we ~h?uld not um'Ctly and completely alJoh~h tila\'~ry, 
I pre fa the view of ~lr. D1rd to th.at of the GoYcrnor-r:;cnern~; for. I tlu_nk 
l\Ir. llird's plan will a-raid many nomma~ and perhaps realmcon:lsl~uclcs wluch 
the proposed .Act would create; ~d I thmk. the Act woul~ not m_d1catc clear!>' 
to ma5tcr or slaYe the change wh1ch Go-rernmcnt was makm;;; ne1thcr would It 
give ~tisfaction to the hod)' of persons in England who arc }Jrcs~in;; the aboli
tion of slan~ry in India. . llut, po~sibly from a caution in~idcnt to my ?wn com
paratiYcly olcnder experience of what relates to the fcdm~ and Lab11.s of the 
Indian community, I think, with the utmost deference, that these authorities 
both 0'0 too far, and that for the sak.c of attainin:; our common object immc
diatd)·, their propo-<als would be attemlcd with the risk. of ~rcat dangers, :mll of 
fru~trating the -rery thin:; we ha-re all in view, whi~t iu th~ opinion of ~me 
uninterested persons at least, who ha-re Jc,·otell great attention to the sul~ect, 
we should, by actin"' on those proposals, in our llesire to }lromote liberty and 
humanity, be uncon~ciou~ly doing an act of signal injustice. I may nlld, that 
I feel considerable support in thi3 part of the case b{ tindin;; tl1at ::\lr. Prinscp 
agrees with me in deprccatin:; both the propo:als o the Governor-gmcrnl anll 
of ~Ir. Dird. 

13. With regard to the ::\linutc of Mr. Dird I fully agree, Loth in hi3 conclu
sion, and in the reasons for that conclusion, that if there is no sufficient obj(:ction 
to passing the proposed law, on the :;rounll of its being too ,·iolcnt an infraction 
of existing rights and J1abits of society, or of its being unjust"towards pcrson3 
entitled to sla-rc labour, we ought to abolish slanry iu the most aL,;olutc and 
the plainest terms. 

14. I fully agree with ~lr. Dird in thinkin~ that the recommendations of the 
minority of the Commissioners are quite inconsistent with themselves, for the 
reasons he has stated, as well as for the distinct reasons contaim:d in his Lord
ship's ::\linute; a declaration in fa your of the continuance of sla\'Cry, and a series 
of minute pro-risions for its regulation, would stand as singular clauses of ''An 
Act for enabling every Sla,·e to become his own ~laster." 

15. I am not quite satisfied of the fact that, " in India, slavery is little more 
than a name;" at least I do not think that this conclusion can be safely inferred, 
when stated to rest upon an hypothesis, that according to the present law and 
practice of India, " The labourer knows that if he idles, his master dare not 
strike Lim ; that if he absconds, his master will not dare to confine him ; and 
that Lis master can enforce a claim to servitude only by taking more trouble, 
losin:; m_ore time, and spendi_ng more money than the service ~ worth." Such 
was vbnously not the meamng of the persons whose words nrc quoted; such, 
however, I apprehend, would be the re~l effect of the Act proposed; and I admit 
that the futwa of the lOth February 1841 would go far to show that the state
ment was true, if not in fact, at least in point of law', without an>· new legislation; 
but I think it will appear in the sequel that the futwa in question is not entitled 
to the ~ligl1tcst consideration, even as a statement of law. Leaving that futwa 
for after examination, it may Lc noticed by the way, that at llombay the judges 
CJf tLe Sudder Court arc uf opinion that the magistrates arc bound by the 13om
bay code to compel slaves to work • 

. lfJ. I l1avc not been able to satisfy myself as to the conclusions, which woulrl 
gn·e rne tl1e l1ighest gratification could 1 adopt them. " That a declaration of 
the 1:ntire extinction of slavery might Lc made without the slightest difficulty ; 
that tlwrc would Le no discontent at 13om bay and Den gal;" and " that there is 
cvuy rtaf.Oil to supposn that in Madras emancipation would be received as a 
rna~tcr of indifference." I do not collect on what ground local opinions on this 
wb;r:ct dc;,crve to bl! totally Ji:;rc;;ardcd, as that of the Superintendent of Coorg; 
tlwt lu! "knrJws of no clmn::;-e tl1at would be likely to give rise to so much alarm 
and bad fed in:; as tliC adoption of any measures likely to weaken the right which 
rna>tus w,w l"'''e's t<J tllf: labour of their slaves." 

17. Tlwu;;l1 1 olwuld attribute weight to the reasomn;; founded on the prc
ccu~nt5 
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cedents ?f.~ir C. Metcalfe's declaration at Delhi, the Bombay rules ofl820, and 
the prolnb1t10n of suttee, yet I should not be equally disposed to assign the same 
co6ency to the argument derived from these precedents. It may be observed 
tlmt the only information obtained as to the operation of the Bombay rules of 
1820 is, that the sales of slaves had not diminished, but that their prices had 
been increased; and in 1827 these rules were superseded, and the sale of slaves 
expressly permitted, according to S)·stematie arrangements, including transfers 
under magisterial authority by a formal Act of Legislature. It may be observed, 
moreover, with regard to suttee, that although it may afford some analo<>'y to 
show that our authority will not be resisted, it has not equal relevancy to a ques
tion of justice as to taking away valuable rights long recorrnised and enforced 
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by the British Government. 
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18. I have been unable to satisfy myself that the taking away from masters 
such rights to the labour of slaves as they now practically enjoy " would be 
inflicting upon the holders of this description of property no injury of which 
they could reasonably complain." The position must obviously be rearl in con
nexion with what is afterwards stated in the Minute, " That the probability is, 
that even with the aid of the Hindoo and ~iahomedan law, but few claims arising 
out of the state of slavery, if brought for regular inquiry before a court, could be 
established." Now I am apprehensive that this probability may be here stated 
too broadly; for it would seem that the Madras courts have been long in the 
c9nstant practice of establishing great numbers of such claims. And if an . 
impartial inquiry be afforded, such claims might, I conceive, be more easily 
established than such as depend upon most other controverted facts. It may 
be noticed, that the judges of the western provincial court for Malabar and 
Canara observe (App. 446), ' The competency of the master to transfer the slave 
by sale, mortgage, or lease, according to the ancient laws and customs of the 

·country, has never been disputed or doubted in these provinces.'" 
10. As I bave observed with reference to the former Minute, I do not feel 

satisfied with the force of the argument against compensation, as applied to 
districts where a right to slave labour has been recognised time out of mind, and 
is now generally enforced, " that the authority has actually ceased to exist in by 
far the greater number of our districts," even admitting that the hypothesis is 
not too broadly laid down. Nor do I feel conVinced by the argument, as directed 
against compensation, " that the state of slavery in India is not to be assumed 
against any person summarily." 

20. I have before observed, that if even the Act proposed be adopted, and still 
more, if a declaration of general and absolute emancipation be adopted, most, if 
not all, the detailed provisions, whether proposed by the majority or minority of 
the Commissioners, beeome nugatory, and that their operation would only be to 
continue what at the same moment was annihilated. But if slavery in India is 
not to be totally abolished, either directly, according to Mr. Bird, or virtually, 
but inditectly, according to the Governor-general, I am not sure that I collect 
from the Minutes that what ought to be done in such a conjuncture has been very 
minutely examined. Nor was this to be expected, because it is the decided scope 
of both those Minutes to propose courses, the adoption of which would exclude 
th.e supposed conjuncture. But if such a conjuncture shall arise, I doubt whether 
the opinion that, " If anything be done at all, nothing will answer the purpose 
short of a declaration," &c. might not require some modification. I am disposed 
to think that in the conjuncture supposed, some selections mightbe made from the 
numberless minute and detail<:d provisions set forth by both sets of Commis
sioners, which might be thought more beneficial as colTecting the abuses of slav~ry, 
and facilitating emancipation from it, than injurious on account of their supposed 
tendency to strengthen and prolong its obligations. It may be observed that, in 
point of fact, the number of provisions sugges.t~d by both sets of Commission.ers 
are, when put together, about 30. The provisions of the Bombay Code, wh1ch 
embrace only a small part of the subject, are in number 10; whilst of those in 
the Report, seven.! are auxiliary merely; as, for instance, what court~ arc .to take 
cognizance, and then what ap~eal is to be? Others re.late to appr~ntlce?lups and 
the hiring of free persons, w h1eh may be very deservmg of const?eratwn, even 
though slavery should be abolished, in order to prevent its contmuance under 
colourablc forms. Mr. Prinsep rightly observes, that "some of the recommenda
tions arc of obvious expediency, which would of comse ?c introduced into ~ny 
law that mirrht be framed," and that "others have the obJect merely of removmg 
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doubt;:, ami. producing uniformity in the existing practice of our publ.i.: func
tionaric:;." 

:!1. With n·~ard to )Jr. Prinscp's )linute, I eutirdy agree with it:> leadin;; 
principle, " that the work of abolition is in progrcs~, and. t~1at too n_mch inter
ference would ~robably Jefl'at. or ~ctard the ent!; and that 1t .1s a qurst.w~ ~ hcthcr 
to apph· an\· stimulus by Jc .... Islatwn, at the nsk of retanhug or hm1tmg the 
effort> now 'rnakin"" toward~ the recognition of uni\"crsal frel·dom." 

:!~. I agrre aho ~ith Mr. Prinsrp in thinking that opinions h.a•c been cxpre~~cd 
upon the subject of Indian slawry, by a large body of persons Ill En~land, wlurh 
are highly exaggerated and inappropriate; and that c•en where they emanate 
from the pure fedings of h~manity, they will o!tcn be found'to he !he. rcsul~ of 
an imperfect or erroneous new of facts. I rcccn·ed great pleasure 1!1 collcctmg 
from l\Ir. Prinsep's l\Iinute, that now c•cry individual, both in Council nnd the 
Law Commi;:sion, i:> agreed upon the mild character of what has hcen termed 
sla>cry in India, and also on the fact that it i~ gradually falling into desududc. 
With reference to an apt historical example nd,·crted to hy Mr. Prinsct~ i' I mar 
add that the remarks of Sir John Smith,· in his "Commonwealth of 'in~land,' 
written in the reign of Edward Gth, as to the gradual decay of slavery ~n England 
and France, are suitable to Ipdia, though I apprehend that lega'j ~lan·ry in 
England was of a more severe character than what i$ cxhihiled inj t11c Heport. 
It mav be observed that the friends of abolition have sometim~ been •·cry anxious 
to distinguish the ~la>ery of the colonies from English Yillcina::;e, wJil\::1!... in it.~ 
nature bears a considerable resemblance to the Indian sla,·cry of caste. '--. 

23. I am glad to ha>e the support of 1\lr. Prinsep's opinion, that th~ proposed 
law by which masters should be made liahle as for assault, in cxcrci5in;; the only 
practical means left them of enforcing the service of slaves, would be tantamount 
to an encouragement to the s)a,·e to refuse to labour, would be regarded as an 
act of perpetual and immediate emancipation,. bringing upon the Go,·ernment 
claims for compensation from all parts of the country. 

24. I notice an important obsen-ation in 1\lr. Prinscp's 1\Iinute, that, " if the 
whole of India were now in the same condition as l\lalabar, I think I should ha,·e 
admitted the necessity of undermining the institutions of s)a,·cry, wl1ich we find 
ther<>, by positive laws of the kind proposed by the Law Commission." 1\ly own 
opinions haYe been materially influenced by the condition of slavery in the l\Iadras 
presiuency. In confining the observation to 1\Ialabar, there is an obvious omission 
of the GO,OOO (sixty thousand), and according to one account 82,000, slav~ of 
Canara, besides those of the Tamil country; and with the greatest deference, I 
may remark that the Council has not the ad,·antage of any of its members being 
practically con>ersant with the nature of l\ladras slavery, and therefore their 
opinions on the subject are not entitled to the same ,·cry high weight which 
attaches to their opinions connected with Bengal; I must own my regret that I 
c:mnot coincide with the view:s of the actual state of slavery in the 1\Iadras pre
sidency taken by any of the members of Council. I apprehend that slavcr,y 
of an agrestic kind exists in the Madras presidency very widely and numerously; 
that it is amply confirmed by mage and law, and that any abrupt prohibition of 
it by Go,·ernment would be most sensitively felt, and would materially affect the 
nearest interests of a great mass of population. . 

25. Upon the subject of adopting the recommendations of the Law Commis· 
sion generally, I differ in opinion with 1\Ir. Prinsep, that the progrcssi,·e 
impairing of slavery can be expediently left to the courts of justice. I have a 
~trong convic~ion, an? in thi$ I think I shall be supported by 1\lr. llird, that it 
IS extremely mexpcdiCnt to allow our courts and magistrates to warp the law for 
the purpose of undermining any practices, however odious; such a course must 
destroy all confidence in the administration of llritish justice; it encourages lax 
and Yarying principles of decision to which Indian tribunals, under the notion 
of "ec1uity and good conscience," are far too prone. llcsides which, the uncer
tainty arising from the law being differently· r.tdministered in different districts, 
~nd t,y succes;,ive fuuctionarics in the same district, is an intolerable e•il; any 
mtcrfcrcncc of Go\·ernmcnt cxccutivcly in impeding the course of justice by 
prevcntin~ tlw sale of slaves in execution of decrees, or otherwise substituting its 
will fc,r tlw dictates of law, cannot be too strongly reprobated. I may aut! that 
!I'? achni~li.,tration of law by our court.$ and magistrates in matter;; of sla•cry, as 
~~IS dtt~lltcl iu the Appendix to tlw Report, is not such as it i3 desirable to con• 
tmuc, ~till h::;s to encourage. 

20. On 
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.2~. On the eff~.-'Ct of particular recommendations proposed by the Law Com
misSioners, t!IC other mPmbcrs of Council are very much indeed more com
petent to decide than myself. Some observations occur to me with reference to 
Mr. Prinscp's remarks upon the subject; but I think it will be more convenient 
to reserve them until it may be found necessary to enter on the consideration of 
such details. 

27. It may be allowed to correct a mistake which runs t.hrou<Th several para
gr~phs of 1\1!. Pri~sep's M_inute, viz. that the majority of the C~mmis~ioncrs are 
guilty of an mconsistency m not recommending that the property of slaves should 
be secured to them. The majority of the Commissioners do make that recommen
dation in pa~e 37ll of the Report. I am happy that their view is so far confirmed 
by 1\lr. Prim;c;p, that he'thinks that if there be legislation at all; this is the first 
measure which should be adopted. 

28. Having thus expressed my assent or dissent with regard to the different 
propositions of the other members of Council, I do not think it necessary to go_ 
o~er th~ same grounds which ,].have done in conjunction with the Commis
SIOners m the Report. I would not, for the reasons there stated,,abolish slavery 
directly with l\lr. Dird, or pass the Act proposed by the Governor-general, which 
would abolish it virtually, though indirectly. I would not abstain altogether 
from legislation with Mr. Prinsep, because I deprecate making use of the Lias 
of the courts as a means of undermining slavery ; because the administration of 
justice in matters of slavery requires to be made more uniform and certain, and 
because I think.more good. than mischief may be produced by making provisions 
for restraining abuses ofslavery and for facilitating emancipations. Tho provi
sions for this purpose contained in the Report may be tbougl1t too numerous, 
and falling occasionally too much into minute details. But this is a fault on the 
right side, as thc1·eby t}le discretion of Government would be chiefly exercised in 
selecting, instead of devising expedients, which I conceive is, perhaps, a function 
more appropriate to it. 

20. J am happy that the Commissioners arP. confirmed by 1\Ir. Prinsep in 
their opinion, that ''we ought to proceed with -caution, letting the slavery that 
exists continue until it expires naturally under a system of discouragement; and 
so allowing the condition of society to take the change desirPd without any 
arbitrary intuference." . It appears to me that objections to the immediate 
abolition of slavery may be founded on the danger of public commotion, or more 
probably, among a timid and' uncombined population, of concealed disaffection, 
in the end more injurious to the British Government, on an impression that we 
should violate our pledge of not interfering with the ancient laws of ~he country, 
especially those- which for a series of, years we lmve upheld in the solemn manner, 
and which affect the livelihood of great numbers throughout whole districts; and 
that we should be doing injustice by depriving many indh-iduals oflong acknow
ledged and valuable rights without compensation. I look also to the probable 
impracticability of dissolving, by any positive enactment of our own making, 
ties of society which unite hundr!lds of thousands of persons according to usages 
dating long anterior to the British Government having any conne.xion with the 
country, though I think that what may be impracticable for general good, may 
nevertheless, in this instance, be productive of considerable irritation, and occa--_ 
sion much miserv. · · 

30. I would, therefore, protect and accelerate, by the methods proposed in the 
Report, the operation of the circumstances which are tending so fa\·ourably of 
themselve!! to work out the extinction of slavery in India; I would not abruptly 
anticipate the gradual but inevitable course of events, by substituting this wisdom 
of man for that of natui:e. It will, I think, appear, tl1at the progress of human 
improvement in various ages and countries h:ts been advanced less by any fiats 
of government, than .by strengthening the checks universally acknowledged to 
be operating for the. destruction of abuses, and which are the more safe and 
effectual as tried by experience, and as based on that progressive revolution which 
society is undergoing towards the attainment of an order it has of itself a tendency 
to assume. 

31. I would further remark,. what in making the Report would have been 
irrelevant, that if the proposed Act be passed, it may be proper in the preamble 
to l"' .<e its operation very fully ; for I apprehend few of the parties interested 
would collect the real operation of the enactment from the bare perusal of its 
terms. I am wananted in this opinion by the. circumstance that both the Ma-
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urns GoH'rnmrnt an•l the l\lauras Suduc~ Court, in th.rir most recent ~om!Tiuni
cation upon thi,; ~uhjcct, olJ,;crn', that tf COillJlt'US:lttOll be deemed JU>t Ill tht~ 
c~1>-c of an enactment prohibiting nssaults c~m!~ltt~l on ~!an'~ whcrcHr they ar<! 
prohibited if rom millet! on frccm~n, J forl~on 1t will Lc JU;t tf an .\ct Le pa-.<1.'1] 
prohiLitin~ the ~ales of sian's m .cxccut~on ~m.ucr .'1~-crt't'S; Lut the l\~a•lra• 
autlmritics could never have cntertamcd tins opuuon, tf It had been stalctltn tl1c 
prc;11nble of the .Act, a~rccably to il'l a~tual operation, that " Whcr~as Gorcrn· 
ment has taken away all but one practtcal mode of a compul•ory knlll fur pre• 
n'ntin.,. slaves from absconding, and for compelling labour, obedience, or rt·>pcct 
to masters to the smallest extent, and it is desirable to take away this mode al,o, 
it is therefore enacted," &c.; or thus. "Whereas it is expedient to abolish the 
assumed right of persons pretending to be masters of shrcs 1_0 corr~ct moderately 
or otherwise the persons alleged to be sla res, for neglect or dtsohethenr.c, or to do 
anything which in la": amounl'l. to :"n assault, for ~~1e purpose of pre\·cnting such 
persons from abscondmg, or brmgtng them back. 

32. It is remarkable that in several places to be found in tl1e Appendix, judi
cial functionaries state that there is no distinction in criminal courts willa n·gard 
to assaull'l or other offences committed by masters or by elan'S, and yet in the 
nry same communications they ack.nowled~e the master' a ri~Lt of moderate 
correction for neglect, and of restraint from absconding-, and e-rcu quote autho
rities for the point. The propose(\ Act cor..taill.i the like general terms, and from 
the manner in which these functionaries express tlacmsch·cs, lnpprehend it bean~ 
a popular or superficial import quite different from its real effect. 

33. To understand tl1e Act, it is necessary to divide it into two parts. It 
prorides, first, in effect, that if a m~ter in correcting his sla,·e or restraining l1im 
from absconding, goes beyond a \·cry moderate assault. or if the correction be 
without adequate cause, the master shall not say "these nrc causes for wl1ich 
I may usc ,·iolc!lt correction," or I may corrc<;t my own sla,·e without cause; nor 
shall he say that" my evidence or personal treatment in court is to be differently 
regarded from that of my sla\·e." Now so far the Act introduces nothing which 
has not been always well established and well known law throughout India. 
Nevertheless this nothing would, if it lmd any new effect, be eo consonant to 
obvious justice and humanity, as at oncP. must kindle the feelings of every per· 
eon not familiar with the actual state of the law and pr-actice iu India: 60 far, 
indeed, the Act works no change; but il'l general terms may nevertheless pre
vent a distinct comprehension, and prejudice the consideration of its further im
port, and of the real change it does effect. 

34. For, under general terms applicable to grievous assaults without cause, it 
includes, secondly, that moderate correction and restraint which, under \'arious 
important checks, is the last practical means left to maintain sla,·cry in India. 
Tl1c momentous effect of the Act, that of protecting idle, disobedient, or run
away slaves, is out of view, to be discerned only by the telescopic glass of rea
soning. A slight kind of assault with cause, is indeed inclusively prohibited, 
but in terms including equally aggravated assaults without cause, which were 
prol1ibited before, whilst by a consequence nowhere alluded to in the Act, an 
important civil right is annihilated. Government ha\·ing reduced the practical· 
remedies of a right to one which has something objcctionahlo connected with it, 
afterwards gets rid of the right by an enactment apparently aimed only at the 
objectionable matter in abstracts. It has g~:ncrally been considered a principle 
of jurisprudence, that where there is a right, the State should supply a practical 
remedy, but here the right is destroyed by a novel process, that of an atrophy, 
and successive exhaustions of remedies. · 

35. And I may notice a popular objection to the continuance of slavery in 
any shape, which I have no doubt influences very many persons in England, 
and some in this country. It is argued that slavery is 60 contrary to natural 
law, justice, and humanity, that no one can with reason talk of any rights 
under it, complain of its abolition, or demand compensation. Though the 
system be sanctioned by usage, these persons woult.l say, so also is Thuggee and 
various other customs to which the maxim of the civil law applies, " 1\lalus usus 
abolendug est." Here I would distinguish. The recent futwa states, that the 
hlavc~ of the country in the Madras presidency, whether of the dhcr or paria, 
or any otiH:r caste, have. all been Bold by their parents. This will be shown to 
be one of the ~;w;sc:ot misrepresentations of fact ever made in any public docu
ment. The sales of children may, I 'think, be viewed, fo1· the reason~ stater! in 
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the Rcp.ort, ~o .be an ab~se of the a.n~icnt system of India slavery. The practice, Pa~~,} o~~l~v~·ry 
I conceive, IS Illegal, WI.thout reqm~mg any ne.w law to abolish it, though, like in India. 
other abuses of slavery, 1t may reqmre more strmgent checks than can be applied 
under the present law. The abolition of the practice, though on a recent occa-
sion it was not thought to be a prudent measure by the Madras government 
~ould n9t, ! apprehend,. be inconsistent with anything contained in our regula: 
twns, or With the practice of our courts. It would, at least, be free from any 
objection of interfering with existing rights. 

30. But with regard to the great bulk of the slave population, and especially 
!he Madras agrestie slaves, wl10 have not been free born,. and sold by parents, is 
It not much too late to denounce as scandalous and suicidal the usages which 
existed long before our connexion with India, and of which the British Govern· 
ment made no exception in pledging itself to maintain the ancient usacres of the 
country, those usages of slavery which have been particularly regulated by Acts 
of the Legislature, recognised in proclamations of Government, enforced by 
decrees of courts, and. procetdings of every grade of public officers, from the first 
dawning of our power down to the present day. What would the native com
munity t~1ink o~the consistency of the moral feelings, to the promptings of which 
tliC Enghsh natiOn had, as far as they _could judge, become so suddenly alive 1 
How can they c~lcul~te in .future that the transactions in ~hich they engage, 
and the speculatiOns m which they embark, however recogmsed by proceedin<TS 
of Government, by laws and by courts of j11stice, may not be suddenly reprobat~d 
and annulled 1 And if disinterestrd persons may be dissatisfied with these vio
lent changes in. a land where all changes are repugnant to national1eelings, 
~vhat must be expected from those who, as Captain Le Hardy informs us, with 
reference to a much less violent measure, "would no doubt regard any change of 
what had hitherto been customary as an encouragement to insubordination 
amongst their slaves, and as leading to innovations which, in their opinion, could 
not fail in the end to cause the utter ruin of their families?" 

37. I conceive that it must greatly aggravate discontent if it should appear 
that this important measure of the abolition of slavery were based on a per• 
verted declaration of the law pronouncfd by a high judicial tribunal. For I 
conceive that a confidence in the courts of justice of a nation is a more secure 
tie on the allegiance of a people even than the mildness and wisdom of the 
executive government.· I propose, then, to conclude this Minute with an· in
quiry into the statements of law and fact contained in the recent !\I auras futwa, 
of the date of the lOth of February 1841, and a notice of a still more recent 
reference from the judges of the Madras Sudder Court, which appears to me at 
direct variance with that futwa. · 
' 38. The substance of the futwa is to this effect, viz. that a true slave is a per~ 

son who may have .been acqui~ed b~ way of booty in a Mussulman ·wa~, "and 
that a dher slave (m the particular mstance) and also the slaves· of th1s coun
try of any other caste, or received from their parents during famine, or at other 
times," that no such slaves are "true slaves," and that consequently, under the 
Mahornedan law, the slaves of the .Madras presidency cannot be sold and pur
chased, they may go without permission when and where they please; for such 
liabilities and restrictions are' applicable only to true slaves, as defined by the 
.Mahomedan law. 

39. The 'first matter for consideration is whether the lawfulness of the status 
of slavery in this country among Hindoos is a question fit to be determined by 
a reference to· the Mahomedan law officers 1 It is obviously not an ordinary 
question of Mahomedan.law, the Mahomedan code relating merely to the rights 
and obligations of Mahomedans; neither is it the more difficult question of the 
reCOO'nition of the Hindoo law of status bv the Mahomedan conquerors, though 
evenb this view of the subject is not canv~ss~d in the futwa, or by th~ M.adras 
court. But the questi~n depends on th~ nature and effec~ of the apphcatw.n. of 
the Mahomedan crimmal law to the circumstances of Hmdoos by the llnt1sh 
Government· did the British Government, in applying the Mahomcdan criminal 
law to Hind~os, destroy f~r all purposes. of crim~nal law the Hindoo sta.tu_s of 
slavery, marriage, fratermty, and other ciVIl r~latwns 1 What say the ongmal 
Acts of the British Government upon the subJeCt? What the· constant usage? 
What the decrees of courts of justice? What the most solemn official trans-
actions 1 
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Fil't n.·pnrt (pp.:; ami G). Thry came to :m unanimous nn1~ unltr•itntin~ ronrlu
,.j,,11, that the lntlian criminal court~ an• lumJlll to rt-co;;n••<! nc 11 " tnh~ ~L11·,.'' 
"lwl'r.:r is a ,.)are t.,· tht' lli~Hloo, as tli-tin,_;ui,hL"d from the ~lahollll'tlan bw, 
awl to deal with a lt'in<lo•t •law (IJ,•in;_! .uch hy the Ctbtom of the collntr.v 1111<! 
twt taken in war), just in the ,.a me way 113 tlwy would t!t-al with a " true ~Lll·c'' 
umlcr tht• ~lahnmnlan law. 

-11. TLe lll'tcnnination of ~uc.h a quc~t~on.appcars to he .r<:culiarly within tl1e 
prorince of the Law CommJ,o,;iou; l•ut 1t IS no nc~ ~pmton taken up hy tl~e 
I~1w Commi~ion, for in the year 1 ~:!0 the !\ladrns l·ouJllary U•lalut utili tllt'lr 
law otllccrs, with uprc53 r.rfc_rcnce t~ the clmnna · ~la\'C~ of ~l.abl•ar, j,-,.u,·~lu 
circular Jcfinin~'~' b~· le~ lmuts the n"'hts of ma;.ters o\·cr the1r 61an.~, u luch 

• o J o "' 1 • .• r 11 • • 1 circular was intruded to sene ni a rule for t 1e gu1uance o n cnmma courrs 
and ma(!:istratcs. The circular Jtclarct~, that under the '!\lahomrtlan criminal 
Jaw (as it must be applied to lli?doos) a m.as!er is justified in inllictin;; c~rrti:· 
tion on his ~la¥e for acts by winch tazccr IS mcurrcd; but that a master 1s uot 
justified in punishing his ~lave except it be for such act~, and when n ma.-ll'r 
does punish his Flave for them, the puni:;luucnl m11>t nul cxc<'Cd the lawful 
extent of tazccr. 

42. Ten years after the promulgation of thi.t circular the jud;;l-s of tl1e court 
of FoujJary Adawlut, speaking with reference to the customary t>la\'!•s of the 
country, and not to" true slaves" by the 1\lahomcdan law,61ate that tl1cy do not 
think the corrcction which n master can h';..-ally inllic:t upon n t>la\"e couhl be 
Jefinrd >'·ith greater pn""Cision than is done by the circular of 18:!0. This con
firmation of the opinion of the judt;l'S of the Foujtlary Court in 18:!o, by the 
judgrs of that court in 1831, appears to ha\·e satisfied thSJ lladr.u Go\'t:nl· 
mcnt. 

43. So late as 1839 the judges of tl1e Foujdary Adawlut, for the third timr, 
point out the circular of 1~:!0 as laying down an uniform course or procl..Jurr, 
" and as furnishing a general rule for ascertaining the occasions aml the dl':;n·o 
of puni;-hmtnt which a ma5ter may inflict on his lliudoo customary (not a 
' true') slaVf•," · · 

44. This rule, three times laid down Ly the hig-he:-t judicial functiuuaric.•, 
recognised by the Madru& gonrnmcnt, judged to be corrl'Ct, after much lldihc• 
ration, unanimously by the Law Commission, has bct•u practically upplit•d by 
~uhordiuate functionarits. Indeed, after a rule harl been circulatl"tl with such 
deliberation and anxiety by the l1igl•est criminal court of the J•residcucy, any 
deviation frl'm it by a subordinate functionary wouhl appear to be a hrcach of 
duty. In p. 4!l1, No. D of the Appendix to the Ucpon, u judg1ucnt is ~tate•! 
which \~as pusscd by a 1\IalJOmedau criminal judge in a ca~c apparently of the 
same nature With tbat in the futwa under eousitleratinn, The case occurred in 
the same district, Canara; the slaves were mo~t probably dhcrs, but certainly 
not 1\lahomedans, and tl1e master was a lliudoo. The obligation on the part of 
the sla\"CS to reside with their master was detcnnined upon the simple issur, 
whether the fugitives were the descendants of the masters' sla n:s, U pun t!li~ 
issue it was determined that the fugitins were bound to live with the alli'ged 
master. 

45. Though in !\ladras the eaH'B of IIindoo ~lavery occur in a tlwusand-fol!l 
proportion to that which is found within the Bengal presidency, yet it may nut 
be immaterial to notice in wlmt manner the Uerwal courts have considered the 
application of the Mahomcdan criminal law to th~ Hindoo law of status. In a 
case r&rrcd by a magistrate to tile Nizarnut Adawlut at Calcutta (Report, pp. 
184, 185), in which the point at issue was the power of a master of slaves to sell 
them, against their will, to another person whose intention it was to separate 
them by sending them to. dill'ereut parts of the country. The parties were 
rcf>p<:cth·ely llindoos. Now it i~ to Le particularly ohscrvcd, that the Nizamut 
Adawlut called upon their pundits for an exposition of the llindoo law, and they 
furni•hed the magistrate w1th instr•1ctions for his guidance, founded upon that 
law, and not upon the Mahomedan law. Hence it is quite clear that the highest 
c:ourt of the Ucn~al prcsi1lency rl'gards the Mahomcdan criminal law as not 
chan~ng the Hindoo law of status. This appears more pointedly from the cir· 
cum,tance, that in the case of l\1al10medan wasters the Nizamut Adawlut decides 
t!Jc rn;.ttcr according to the definition of a " true slave" by the Mahomcdan 
!aw. I~ may be further ~emarkcd, that although it may poHsibly be found that 
111 tlw Calcutta courts clannt~ founded upou the llindoo slavery bave frciJIICntly 
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bern 1msucccssful, yet if they have been decided against masters upon points of 
Bin~o~ law, such dcci~ions are at direct variance with the late Madras futwa; 
nnd 1t IS only nccc~sary to look beyond the mere surface of words to he satiofiC!l 
that no Dengal futwa or decision gives any countenance to the late futwa from 
Madras. · · · 

40. And here it is proper to remark, that the futwa under the consideration 
in its definition of a " true slave" according to the Mahomedan law, differs fror~ 
the interpretation given by the law officers of thE' Calcutta Nizamut Adawlut. 
'!he futwa admits as " true slaves" only such as have been acquired by booty 
m a l\lahomedan war. The Calcutta law officers, not without a considerable 
tightening, as would appear from Mr. Sutherland's notes, of the l\lahomedan 
law, do not restrict the definition of " true slaves" under the Mahomedan law, 
so as to exclude the " descendants of captives." The difference,· however, 
between the two courts is of little practical importance, because by: the Calcutta 
practice, which is inconsistent with the mode of proving other ancient facts both 
m the Indian courts in other cases, and by 'the courts of most civilised countries 
in all cas£•s, masters are called upon to prove the fact of a capture in war by 
direct evidence, which of course is, in every instance, impossible. 

47. Dut the great practical difference between the Calcutta and Madras futwas, 
and a most important one it is, both as regards the nature and the very great 
extent of its effects, comes to this: the Calcutta courts have endeavoured to 
abolish 1\lalwmcdan slavery, ·as far as this can be accomplished by a judicial 
decree. The Madras court, if the futwa under consideration be adopted, will in 
like manner attempt to abolish Ilindoo slavery. . · . · 
. 48. The futwa, moreover, appears to contain assumptions of fact which require 
particular ob;cnation. The futwa contains a very important allegation, that 
the dher and other slaves of the !\ladras presidency have been sold into slavery 
by their parents. This allegation is matter of ·fact, and not of opinion, unless 
the uniform statemmts of all classes of functionaries in all parts of the Madras 
presidency bt-t~ay, as to this point, not!1ing but ign~rance and misrepresentation, 
the alleged ongm of Madras slavery m the futwa 1s most erroneous. I do ·not 
eoncchc that any doubt can be entextaincd that the great mass of Madras slaves 
arc not free-hom and purchased from their parents, but that they are the 
descendants of slaves, the origin of wh(lse servitude dates long Lelore the Maho
UJedan conquests, and is co-extensive with the earliest annals and traditions of 
the country. (See as to the Tamil Country, 193 et seq., as to Malabar, 207 
et seq., Canara, 231. 234. 230, &c.) . . · · 

49. Neither can there be any question that, under the Madras presidency, 
~laves, not being " true slaves" in the sense of the futwa, l~ave been sold and 

·transferred by their masters in a variety of ways generally and immemol'ially, 
and that such transactions have been confirmed by numerous decrees· of courts, 
is placed beyond doubt by a l10st of incuntr~>Vertible authorities. ·(See App. 
1-!J.) . . . . . 
• 60. It is material to observe, that several authorities mention that the courts 
do not afford less protection to slaves than to free persons; whereas by the con
text it plainly appears, that what is meant by such expression is, that, for 
example, if a slave were to complain of immoderate correction by his master, 
the magistrate would make no difference between slave and master in ascertain
ing and enforcing their respective rights, not that the magistrate would hold the 
law made no distinction· in thtl nature of those rights. The strongest instance 
of dictum in favour of the master not being justified by the relation of slavery in 
acts towards his slave which would not Le justifiable towards freemen, is that 
of .the magistrate of Malabar; but supposing his testimony is unequivocally to 
this effect, and that he may have acted insubordinately to the pointed directions 
of the Sudder Court of llis presidency, yet it is clear ~uch has not been the 
l?eneral practice of his own district. (See Rep. 2l!J to 222.) The assistant 
Judge of Malabar (App. 450) recognises the sale, lease, mortgage, and moderate 
correction of sla,·es under the Hindoo law and custom of the country, not being 
" true slaves" bv the MahoDJedan law. The provincial court of Malabar 
(App. 446) states "that " the right to sell, mortgage, and lease slaves according 
to. the ancient usage of the country has never Lern disputed or doubted.'' 

51. It was in this very district of Malabar that the cast•s aroHe which occa
sioned the circular of 1820, which is quite inconsistt'nt with the notion that a 
master may· not justify treatmrut vf a slave wl1ich he could not le;;ally use 
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toward:> a freeman. Thi:> circular, morcon:r, i3 referred t~ l•y the crimir~:t! 
j 11 ,Jg-c of this wry district, in the same Hcport in which that jtlll;..:-~ !':t~·s tl~:tt ll•• 

distincti~n is recognised bct~1·cen a freeman. an<l a ~la~·e;. from ~,Ju~h 1t UJ.'f'.''ar.• 
that the JUdge was not speakm;; of that parlrcular tlrstmctwn "Inch 1:> maurLtly 
pointed out in the circular. . . • . 

52. Whatever may have been the. recent Jlractrce 1~ :'l!alahar 1~ the !'olrtary 
instance of a particular ma;istratc m Cauara, the th~t~rct. It? wlu~h the fut11a 
'more particularly relates, the right of e.la1·cowncrs to mflrct pm.u;;.lun,·ut lw; 
always been admit!cd (App. o, p . .a.n. 4-17 ;_ H··P·IJ._~-I:J); _nnd 1t nppc:m t.(} 
have been the practice (Ikp. p. ~38) for ma:;tsl':.ltcs m C'ln.lra to n-.;torc fu;r- · 
til""e slaves to their mastcrg, whom they had qmt~cd fro~ any other cau•c tlnn 
to escape ,·iolence or oppression. .A;;rcenhly to tl_us pr.~ellce u the order of the 
~lahomcdan Canara judge already noticed. · 

53. It follows from the precedin; remarks, that the futwa un1ler con•idl'ro~ti(}u 
would seem to be inconsistent with the Mahoml.Jan la1v, n.~ declan·d by tlw 
Nizamut Adawlut of Dcno:!"al; inconsistent with the due apJllication of the ~.I alw
medan law, as declared \y the Law Commi>sioncrs, and a' admit! I'd l•y tl~e 
practice of the Den"'al Nizamut Court; incousi:;tcut with the onler which Ira.; 
been the standin"' rule for the guidance of all courts ami ma:;i;;tratcs within lire 
1\ladras prcsidcn~y for 20 years, anJ which, durin; tho:<c ~o ycaf!l, l1as kca un 
several occa5ions cxprcs.;ly recognised by the Foujdary Court ami by the gu\"Crn• 
ment; inconsistent with the real facts as to the origin of llindoo ~la\·cry within 
the Madras presidency, and inconsistent with the immemorial us:~;;rs uf tl&c 
country, which guycmmcnt is solemnly Jllcdgcd to lea1·e im·iolatc; and it i~ to 
be observed, that the usages· here ~pokcn of do not relate to matters \fhich mi~hl 
be ob>cure from their rare occurrence, but these dhcrs upon whose E>tatui t!&c 
futwa adjudicates, amount in number from 30,000 to 50,000; and in Canar;L 
only the number of slal""cs, not being "true sla,·es" accordin:; to tl1c Jdioiti(}lr 
of the l\lahomedan law, is estimated at 82,000, Cauara being only one of the 
three great slal""e districts of the 1\ladras presidency. 

54. Since the receipt of the recent futwa from ~ladras, ar.d since tlJC dates 
of the first two 1\linutcs, an extraordinary order has been received, umlcr date of 
17th )lay 1841, from the 'l""ery same court'lhat (;11\'e its sanction to the futwa of 
18ll, which has been considered. It appears to me to be totally inconsistent 
with the futwa, and totally in sub,·crsion of it. The onlcr of the Madras Sudder 
Court alluded to, directs the magistrate to Jlrocccd to sell clmrma slaves in 
execution of decrees according to the usages of the country. Now thc;:c 
churmas are obviously not " true slaves" by the 1\lalromcdan law·, and there· 
fore, accord in;; to the terms of the futwa, cannot " be sold or transferred;" 
but further, under the futwa, it is the fault of the clmrrnas themselves if they arc 
sold; and after a sale it is again optional with them to give any effect to the 
sale or not; for if they go away when and where they please, Government has 
prohibited its own officers from restoring slaves to tl1cir masters; an action in 
the civil court is practically and perhaps theoretically of no usc, and accord in~ to 
the futwa, the churma, not being a l\lahomedan "true slave," it would he a cri· 
rninal offence in his alleged master (according to the Mahorncdan law, which 
tJJC futwa and the court pronounce applicable) to use any force whatever for 
the purpose of preventing him from running away, or for that of bringing 
him Lack. . 

55. It is very singular that, with reference to the last-mentioned order, the 
Sudder Court refers to their letter, addressed to the Law Commission under date 
of lOth September 1836, and give us a copy of that communication, Now, in 
this cummunication it is expressly stated that in the civil courts " the law re· 
cogniscd in Malabar is that of the country, which, though founded on the Ilindoo 
law, i3 appealed to both by Ilindoos and Mahomcdans, and regulates all qucs· 
ti<ms of r1ropcrty, whether real, personal, or in slaves." And again, " Ilindoos 
in this district possess no other description of slaves but such as have been born 
from parents who arc slaves of caste, and these the Muhomcdan law would re• 
co6nise to be in a state of slavery, and the three condition.i under which persons 
Lecume blavcs among Malwmcdans are common to the Ilinuoo ca.'!te.'' It b 
olH·ious tl.at tl&e matter of fact as to the origin of JJindoo slavery, as hero stated, 
i;; (JUitl! cuntrary to the ori~;in assigned. in the futwa; viz. " And tL~ re;;·ards the 
~>I a vc-; IJf tl&i~ cuuntry, w hcther they arc of dlwr or pari a e;p;tc, or of au y other ea,;tc, 
tl1e p~ople reedve tlwm from their parents tither durin

0
·• famine or ut other . .. 
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times." 1\lorcovcr, the existence of legal slaves under the ancient laws and usages 
of. the country, ~n~ the recognition of such slaves by the Mahomedan law, is in 
tins uocumcnt dlstmctl y admitted. 

(signed) A. Amos. 

l\hNUTE by the Right honourable the Governor-general of India in Council; 
dated the 27th August 1841. 

(C.) No. I. 
Papers on Slavery 

in India, 

Legis. Cons, 
6 Sept. 1841, 

No. 16. 

I DO not find it necessary to write at length upon the l\finutes which have Slavery. 
been recorded in Council on the subject of the abolition of slavery, but I would 
yet say a few words in exrlanation of the views which I expressed in my former 
paper, and to which I stil generally adhere. · 

2. The whole scope of my views upon this question has been, that it would be 
best to allow sound principles of administration gradually to extend themselves, 
as they have, in fact, been already very widely extended, without the direct in
terference of go,·ernment; but that, should the authorities in England consider 
legislation to be proper, it should be confined to the declaration of such rules as 
I consider the evidence to have established to be nearly universally prevalent,. 
namely, that magistrates shall. not interfe1·e for the return of persons claimed as 
slaves to masters, and that they shall admit no distinct_ions, in cases brought 
before them, founded on the relation between master and slave. · 

3. Mr. Amos is of opinion that magistrates do not now interfere for the return 
of persons claimed as slaves; but he believes that a power of moderate coercion 
and restraint is admitted in masters to a much greater degree than I had collected 
from the evidence to be the case at this time. 

4. In support of my own impression upon this point of difference, I can only 
refer to the mass of evidence,, as set forth by the Law Commissioners, which I 
have examined with great. care; but even were the admission of a power in the 

, masters, which Mr. Amos appears to affirm to be not of, the very local and 
partial ·kind which I suppose it to be, it is yet unquestionable that, throughout 
extensive provinces, no such admission on the part of our judicial tribunals can 
be alleged; and it certainly seems to me, that to speak generally of the legal 
admission of any power of punishment in the master as a mere " continuance of. 
an existing power, would be to give a very incorrect representation of the fact," 
as I believe it both really to be and as it stands upon the evidence; and if I am 
right in this, the necessity of extreme caution in legislation becomes the more 
manifest; for surely, if we legislate at all, we can only legislate in favour of the 
slave; we cannot in any quarter curtail or recall a protection to the slave which 
we find to be established by recognised judicial practice. . 

5. I must repeat my former opinion, that with our very imperfect police and 
remotely scattered magistrates, it would not be safe to commit a power of pu
nishment to masters; and I would add that a power which does not extend 
beyond that of such moderate coercion as that which Mr. Amos would not ac
knowledge, can in truth be of very little value. Servants and labourers are easily 
controlled, without the possession of such authority by their employers, and so 
doubtless would those classes who are in this country comprehended under the. 
uesignation of slaves. . 

6. Supposing legislation' to be directed from England, I would for the present 
confine it strictly to such a declaration as shall give certainty and uniformity to 
the administration of the law, which I believe to be most generally; though not 
quite invariably, enforced. If by this means the process of the entire extinction 
of a slavery recognised by our laws shall be accelerated, it mu~t, I feel, be to all 
of us a subject of sincere congratulation; but beyond the declaration of (which 
is already in practice) the la,w generally, I do not think it wise or necessary that 
the government should yet proceed. It is well that in great objects of this 
nature the course of the government should be measured and progressive, although 
so guided as never to counter-work the end at which we aim ; we may otherwise 
incur a serious hazard of raising very mistaken apprehensions,· and fostering 
wholly unfounded claims. No just claim for compensation could, for instance, 
.be made by masters, si~ply .because the state of our criminal law is made c!ear 
and certain; although tins 1mght not unnaturally work upon themselves as gnev
ously injured, if they were to be suddenly told that our courts would no lon~er 
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reco!!nise even the name of slavery. \Yhcn the really sli~l·t and valurlt·~'l nature 
of their tenure owr their so called ~laves bt·comcs perfectly uHtlcr,;lullll t.y 
masters and by all public officers in all parts of llllli;J, the open extinction of 
~la,·ery as a status in any manner admitted by our laws may be expected to be 
received without discontent and resistance. 

(signcd) .t1 ucldand . 

• 

-(C.) No. II.-

ON THE EXAl\IINATION OF ABSEN1' WITNESSES. 

(J'\ o. 5-) 
from F. J. Halliday, Esq. Secretary to the Go,ernmcnt nf Dcn)..ral, to T. ll. 

lt[addock, Esq. Secretary to the Government of India, Lcc;islativc lJcp;utmcnt. 

Sir, 
I AM directed by the Right honourable the Governor of Dengalto request tl1at 

you will submit for the consideration and orders of the Supreme Government the 
accompanying correspondence•, \fhieh has reference to the suhjeq of Act XXIII. 
of the current year. 

2. You- will be good enough to return the documents no"' submitted. 

Fort William, 
29 December 1840. 

(No 616.) 

I have, &c. 
· (signed) F. J. /lal/ida.v, 

Secretary to the Govemmcnt uf l.lcnr:al. 

From D. /ll'Farlan, Esq. Chief 1\lagistrate, Calcutta, to F. J. llallidag, Esq. 
Secretary to the Government of Dengal. .· • 

Sir,· 
IN continuation of my letters of 3d May 1838, 23d November 1 839, and 

24th August 1840, on the subject of process that pas~es between the Calcutta 
police-diice and the mofussil courts, I have now the honour to transmit two 
~tatements, with the view, first, of informing government of the ordinary course of 
affairs, and, second, of a remedy "hich may be provided if government think fit. 

2. There are, in addition to these, frequent anomalous cases of the taking of 
evicJence before me in criminal cases banging in the mofussil. 

3· A mofussil court caused me to take the evidence of the secretary to the Dank 
of Bengal, to prove a forgery of a note of that bank. 

4· I take frequent evidence in civil cases. The most curious is that of a warrant 
from the Supreme Court of the Commonwealth of 1\lassaehussets. The gentlemen 
whom I have examined are above suspicion, but if they ha\·e perjured themselves 
I do not know who could punish them. 

5· A suit for petty assault is generally criminal, and in\'olvcs a forfeiture of 
1 o rupees. A suit for the inheritance of the Durdwan Raj is civil, and involves the 
loss or gain of 50 lacs of rupees per annum ; any distinction in the propriety of 
taking evidence in the one case or the other, foundt·d on the technical definition of 
civil and criminal, seems needless. 

Calcutta Policc·office, 
26 October 1840. 

I ha\·e, &c. 
(signed) D . .Jll'Farlan, 

Chief. Magistrate. 

• Crin.inal Proc~eding•, 15th December 18+0, Nos. 20 and ~4• 
Ltttcr from R<·:;i,tcr !:>udder Dewanny .A.dawlut, No. 4281, of tl.e 18th instant. 
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Frvm D. JJ•Jin·lan, E~'l· Cllicf :\lo;::•-tr..~,-. l'.drutt:o, In F. J. 
Secretary to t!tc lilnun:lllnt <>I J:c·n_:; .• l. 

s;~ . . - . 
I nxo on closer examination, that the crillllll.:l c~>n 111 '' luch cnJcnre ltJs 

been ta~:n by me fur the mofus~il court \by l'<>tntni--i .• n, a- _it nu_v t:c .c.d!ul), 
an.ount from January to August !~1st tu u:.:!•t, un alo-tr;•ct _"I "'''l:h •~ lll-lfttd 
Ldow. They \\ere not included 111 .the ~tatcmcnts tr.tn•tnttll'•l 1111h my lc ltLr 
:Xo. GJt), of the :26 October last. Thty urc all fur the JLilnn·. 

ZILLAH aEQVJ&Iso 
Enn~:xc&. 

hii!D 01' L\'JDUC&. 

1/ Midnapore -
2/ ditto -
3/ diuo 

4/ ditto -
5/ Poomeah 
b/ furreedpore -
';/ Sarun -

8/ Serampore -

- Proof that certain property wu honestly como by iD Calcutt.t. 
Evidence ofmeJicaltrealDlcnt ia CalculiL 

- -- (GoomsooJee) or daappcarance lo the mof.wil: rroof tl•Jtt.lte pJrtr 
1ru in CalcuttL 

- Diuo - of another party. 
Proof that defendant wu in Calcuua at agirrn time. 

- 1 Ditto - ,..Ill io Calcutta during the time of an aF.r2y at the z;l! .h. 
- - -l'roof that a man .-u in the rolice uf Calcutta durio0 tho t.iu.c ,ran 

affray. · • 
- Evillence of a witn~ to the tearching of a bou•e. 

Calcutta Police-office,} 
2 Nov. 1840. 

I han·, &c. , 
(•isnl'\1) D. JI•J'.Jrl"'· 

CJ,id ~l".;i,lrc'•. 

(No. 1 ';'2o.) 

from J. ll. Young, E~q. Deputy Secretary to the Government of llcn..;al, \f) 

the Register SuJder Dewanny and Nizamut Adawlut. 

Sir, 
I Alit directed by the Right honourable the Governor of Uengal to w 1uc,t that 

you will lay before the Court the two accompanying original letters from tl1c chief 
magistrate of Calcutta, regarding requi~itions made to him by mofussil authorities 
for execution of legal processes within the jurisrliction of Her Majesty's Court, 
with a request on the part of his Lordship that measures may be adopted for the 
correction of such irregularities as those mentioned by the chief magistrate 

2. You "ill be pleased to return the papers now forwarded. 
_ lam,&~ 

· (signed) J. 11. Youn!J, 
Deputy Secretary to the Government of Bengal. 

Fort William, 
I 0 ::-.; 0\Cillber I 1:!40. 

(Xo. 4281.) 

FrOIIJ J. l!azckins, Esq. nc~ister, to F. J. Halliday, Es'). Secretary to the 
Govcrnm<:nt of Ucngal, in the Judicial· Department. 

~u~Jd,:r D(:\~·~nr:y .luh·.·.lt,t. 
l'F-, r.t: Tt. IJ. I~:,ttray, 

C. Tuch r, L. Lee \\':,'r. 
Tr::-, ;lr,•l IJ. C. ~CJ,;t] 1 , 
] • -

1 
r., I JIJd;,.'f;i"J, 

Sir, _ 
W'nn reference to 1\lr. Deputy Secretary Young'd letter of tl1e 1oth 

};'(,vcmbfr la'>t, f'io. 1720, and its enclo~ures, I am directed hy the Comt 
to fc,rwarcl you, for the purpose of being laid before the fiight lwnouraulc 
the Go .. ernor of llcn~al, copy of a circular order this day is-;ued to the 
mr,fu,-il uutlwritics, prohibitin" the irre11ularitics alluded tu iu the COtiiiiiU· J. I. ~I. I:· •·d, I: 'h 

'j • 
1
,·.r;;ry .iurJ;;r_-. "' '"' nicatirm.-; received from the chief ma<~istratc of Calcutta. 

0 

2. Tl,e CrJ•Ht, ho11 ~v<:r, arc clearly of opittion, 11 it !I reference to the heavy 
OJ,UI'·c, tltdt 11ill be i111po'cd on pa1tic~ in crmvcyi 11~ their 11itnesscs from tl~e 
r·n •,irJ~ •• c-y tu tlw o)ifJ(;rcnt courh ~ituakd in tile interior, as well as tu the h~nlslup 
thJt IIJUot l;c UtJrJLrg-uut; by wittlc:o:;c, in IJr;i11~ ,,J,li:!e'l to leave their avoc>ti!OJI> 11 1 

' .. C.llcutta 
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Calcutta and. l? proceed at all seasons of the year to any part of these territories 
that the prons1ons of • ' 

Examination of 
Atstnt Witncssrs. 

Section G, ltcgulation IV. 1793 ; 
Section !J• lt!'gulation XIII. 1808; 
Section 11, Hegulatiun XXVI. 1814 · and 
Section II, Hclrulation XIX. t817, ' 

shou~d be. extended to all persons residin[i in Calcutta, whose evidence may be 
rcrJimcd 111 any of the <;ompany 's courts, so that the chief magistrate of Calcutta, . 
or ~ollie other duly qualified of11cers, should be authorized to examine such wit
ncs~es on written interrogatories, as appears heretofore to have been the practice. 

I have, &c. 
(signed) J. Hawkins, 

Register, 
Fort William, 

I 8 December 1 840. 

• 

(Copy.-Circular.) 

Sirs, 
To the Civil and Session Judges. S.D. & N.A. 

Tu r: Hight honourable the Governor of Bengal has lately forwarded 
to the Court two original letters from the chief magistrate of Calcutta, 
regarding certain irregular requisitions made by the mofussil authorities to 
that officer, for tQe purpose of obtaining the evidence of witnesses residing 
in Calcutta, in cases that appear to have been pending in the Compa11y's 

Present: R. H. Rattray, 
C. Tucker, E. Lee War
ner, D. C. Smith, Esq rs., 
Judgts; and J. F. M. 
Reed, Esq., Temporary 
Judge. 

courts. · 
:2. Section 4, Act XXIII. of 1840, indicates the manner in which subpamas is~ued 

by the uwfussil authorities may now be executed within the local limits of Her 
l\Jajesty's courts, and you are therefore directed to refrain from sending any requi
sitions to the chief magistrate of Calcutta, in any civil or criminal proceedings, for 
the purpose of obtaining the evidence of witnesses residing in Calcutta. ' 

3· The Court request that you will be careful that every subprena, writ, 
warrant, or other process required to be endorsed under the authority of this 
A~:t, he drawn. up in strict conformity w;ith the Regulations of Government, in 
order that the same inay not be remitted to you for amendment. 

4· You will furnish the magistrate with a copy of this letter, and you will com
municate the contents to the principal sudder ameen, and suddcr ameen of your 
district. 

I have, &c. 

(True copy.) 
(signed) 

J. Hawki11s, Register. 

J. Hawkin3, Register. 

MnJUTE by the Honourable A. Amos, Esq., dated 9 Rbruary 1841. 
. ' 

I ciRCULATE a draft Act for the examination of absent witnesses, in consequence 
principally of the suggestion of the Sudder Court that such an Act is necessary, 
und finding also that it is wanted for the supreme courts. . 

The sun·pcstion of the Sudder Court applied only to the taking of examinations 
in the prc~idency towns for the use of the mofussil courts; but on conference with 
one of the judges of the Sudd~r, it appeared to hi_m ~hat the recent provisions of 
the En"lish statute law contamed several matenal Improvements on the Bengal 
Re"ulations. It appears to me that if this draft should be f!lvourably received after 
publication, it will be a considerable and i~portant step. towa.rds a u_niform and 
improved code of procedure for all the courts 10 .all the preslllcnc1es. 81!· E. Hyan, 
Sir H. Seton, and 1\Ir. Smyth of the Sudder, thmk the present draft sat1stuctory. 
Amon~ the alterations of ·the present system, it may be noticed that tlw 

examinations which will be taken in the supreme courts arc now only procurable 
by a bill in equity, and that the procuring of evidence in_ the states o_f al!ied princes 
has loner been a desideratum which has been much felt 111 courts of JUStice. 

As this Act will fill an important place in any code of procedure, it might be 
useful, and I think it would be a~recable to the Law Commisoiuncrs, if the 
printed published draft were sent to them, to~eti1cr with an intimation that. il_ally 
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m0,lifications or additions should occur to thrm 1\ithin the three nHmlh,, G•Hcrn
n;.:nt hope to IJc fa\·ourcd with their su_:.:gcsuon~. but thJt othcrwi'~ G<J\Trnmcnt 
does not wish to divert thrir attention from other matters to prcpJrin;; any ~P<"CiJl 
report on this subject. 

(si~ed) .:1. Amos. 

• .As AcT for a more uniform and an imprm·ed Process for lakin;; the E:umin.ttion 
of :\ b~cut Witnesses. · 

1. IT is hereby enacted that all Hegulatiom, anJ p:ut~ of Tic.:u!:ltion~, for taking 
the examinations of absent ""itncsses in any presidency arc hereby rcpc.tlcd. 

2. And it ti hereby enacted, that it shall he l.mful for uny court \within the terri
tories under the government of the East India Company, nm.l the sen:r .tl ju•l,.:n 
thereof, in every suit depending in such court, upon UIC application of any of tliC 
partit.'S to such suit, to order the examination upon interro-~torics· or other\\ i,c, 
before any officer of any such court, or other person or persons named in such 
order, of any witnesses within the jurisdiction of tlJc court where the suit shall be 
depending, or to order a commission to issue for the cumina.tion of witnesses at 
any place or places out of such jurisdiction upon intcrro~atorics or othuwisc, and 
by the same or any subsequent order or orders, to give all hUCa directions touchin; 
time, place, and manner of such examination, n.s well within the juri>tliction of 
the court "herein the suit shall be depend in~ ns without, and ·all other matters 
and circumstances connected with such examitiations, as may appear rcasonaL!e 
and just. ·. 

3· And it is hereby enacted, that when any order shall be mad•: for the 
examination of witnesses within the jurisdiction of the court \fbcrcin the suit ~~~Ill 
be uepcnding, by the authority of this Act, it shall be lawful for the Ct•urt, ur a:•y 
judge thereof, in and by the first order to be made in tue matter, or uny suh·t·· 
quent order, to command the attendance of any person to be namct.l in wch o1.kr, 
and to direct tbe attendance of any such person to be ut his own pl.tce of rc .j. 
Jcnce, or elsewhere, if necessary or convenient so to do, aDllto protlucc all ll'.·cc,
sary docummts aqd papers, and the wilful. disobedience to any such urJcr ,;h.11l 
be detmcd a contempt of court; prm·ided always, that every pcr~un who,;c 
attendance shall be so required shall IJe entitled to the like payment fur expense$ 
and loss of lime as upon attendance" at a trial. 

4· ~nd it is ht:reby enacted, that it shall be lawful for all and every pcrsoo 
~uthonz~d to take the examination of "itnesscs by any order or counui5~ion is.u,-d 
m pursuance of this Act, and he and they are hereby authorized nnd required to 
take all such examinalions upon oath or affirmation, where an affirmation is admis· 
sible or rcf]uired upon a trial; and if upon such oath· or affirmatiou any per~on 
making the same shall wilfully and corruptly give nny false evidence, every person 
so offendin~ E>hall be deemeJ and taken to be guilty of perjury. · 
. 5· And it i~ hereby enacted that no examination or deposition to be taken by 

VIrtue tJf this Act 6hall be read iu evidence at any trial without the consent of the 
party against whom the same may be offered, unless it shall appear to the s.Jti~
factiun of the court that the ~::;au1inant or deponent is beyond the jurisdiction of 
tbe court, or dtad, or unal.Jic from pt:rruanent !ickncss or otber permanent infirmity 
to attend the trial, or uiotant without collusion more tlian 50 coss from the place 
of trial, or is exempted by any law or Regulation froru personal appearance in 
court, in all or any ol which cases the examinations and depositions, duly ct:rtilicd, 
may at the di,crelion of the court, without proof of the signature to such certi· 
ficatc, be rccei\·cd and read in evidence. · 

G. And it is bcrt:by enacted, that any court other than one of Her l\fajcsty's 
courts, or any judge thereof, may issue such commission ns aforesaid, and su~h 
orders a'i arc indicated iu the second section of this Act, to be executed w1thm 
the local limits of the j1uisdiction of any of Her Majesty's courts, nnd every such 
commi;~iuu r<:nuired to Le so executed and all orders made touchiu·• tile ~a.111e ., • .., 'I . 
~ball, Ld(Jre bling.rxecutcd, be sullmitted to a judge of that court of Her·' :'Jesty 
within lucallimits of which it is intended that the commission ~ball b~ executed, 
and it ~!.all be lawful fur such judge of Her Majcbty's court to bUU~crib_e at his 
d1~crttiun ~ny 'ucll corumission or order, 11ftcr which tht: willul JisolH.:UICIICC to 
any web OILier ol•all be tit:cmed a coutt:Uipt (Jf llcr t\lajcbty'~ cuurt. 

7 • .\nd 
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7· And it is hcre?y cnactl'd, ~hat such .co~1missions.and orders as aforesaid may 
~e 1ss~ed for.cxecutlon undrr .th1s Act, w1thm the terntories of princes and states 
1~ nlhance ~\·Jt~ the ~ast .Ind1a Company, and all persons within such la~t men
tiOnc.d temtones, he1~g 111 the service of the East India Company, are hereby 
rcqmrcd. to. pay o~e~IC~c~ thereto, and for disobedience thereof shall, on being 
found WJthm the ~urJSdlc~wn. of the court o.r judge issuing any such com1uission 
o~ ~rtlcr, b~ P?m.sh~ble 1n hkc m~n.ner as 1f such offence had been committed 
Wltl~m such JUflsdichon, and for giVIng false testimony under the same shall be 
punhhable. by any court of justice within the territorie.s of the East India Company., 

8. And It 1s hereby enacted, that whenever the evidence of any absent witness 
shall ~e .rcqu,ired for ~h~ purposes .of any of the Honourable Company's courts, the 
c~rum1ss1on tor cxauumng such w1:ness may be directed to any judge of any other 
ot suc~J courts,. who may be reqUired lo take such examination in open court or 
otherwise, and m every s~ch case the. ju.d;.:e to whom any such commission shall be 
lhr.cctcd, shall be. authorized to pumsh as for a contempt of court the neglect or 
ref usa~ ~f any Witness, to o,bcy the. order for the ex.am_ination required by such 
COllJffiJSSIOO. , , __ ~ . i ,. · , 1

1 
1 , " . " , . . : • r ~: 

1 
, t • • • ., . .: ~ , r .• 

' ; . ' . ' !, . . : ; - ~ . .. . . 

Fort William, Legisl~tive.D_ep!ut~ent, d~te~.22 February 1841; ' ' 

The following Draft of a 1iroposed Act ~·~s read in 
ou the 22d February_ 1841. .. . · ·. · : · ' , 

Council for' the 6rst time 
' .. 

. ' . 

AcT No;~ or: t84i. '· 
I: . -' J j' ; . t 

', t ' 

· An Act for a more uniform and an improved Process for taking the Examination 
' ' of Absent Witnesses. . . , 

' , . • : ' t . : I ' ' ' ' • ~ ' , : 

I. It is hereby enacted, that all Regulations and parts of Regulations for taking 
the examinations of absent witnesses in any presidimcy are hereby repealetl. 

I I. And it is' hereby enacted, that 'it shall be' lawful for any court witliin the 
territories under the go\'eTnRJel}t of the 'East India Company and the several judges 
thereof, in every suit, depending in such court, upon the application of any of tbe 
parties to such suit, to order the exa1nination ·upon interrogatories or otbcr" ise 
before any officer of any such court or otherpcrson or persons named in such order, 
of any witnesses withi~. the jurisdiction of the court where the suit shall be depend
ing, or to order a commission to issue for the e.xamination of witnesses at any 

·place or places out of such jurisdiction, upon interrogatories or otherwise, and by 
the same or any subsequent order or orders to give all such directions touching 

• time, place and .manner of such examination, as well within the jurisdiction of the 
court "herein the suit shall be depending as without, and all other matters and 
circumstances connected with such examinations RS may appear reasona!Jie' and 
just. .. . 

I II. And it is hereby en~cted, that when any order shall be made for the exa .. 
mination of witnesses within the jurisdiction of the court wherein the suit ~hall be 
depending, by the authority of this Act, it shall be lawt~l for the court or any 
judorc thereof in and by the first order to be made iu the matter, or any subsequent 
ord~r, to command the attendance of any pers\Jn to be named In such order, and 
to direct the attendance of any such person to be at. his own place of residence or 

,cbewhere, if necessary or convenient so to do, aud to produce all necessary docu
ments and papers, and the wilful disobedience to any such order shall be deemed 
a contempt of. court: provi.ded always, . that every per~on "I woe attendance s.hall · 
be so re<Juircd shall be ent1t!ed to the hke payment lor expeuo"s and loss of t1me 
as upon attcudance at a trial. 

IV. And it is hereby enacted, that it shall, be lawful for all and ev~ry ~erson • 
authorised to take the examination of 'IV.itnesses by 11ny order or cunHmsswn Issued 
in pursuance of this ~ct, and he and they. are ~creby authoriz~d am.t required .to 
take all such examinatwns upon oath or atiirmatum where a11 atiinuallon 1s admis
sible or requir!'d upon ~ trial, and if upon s~ch oath or a~nuatwn any person 
making the ~ame shall wilfully and corruptly g•v.e any fals~ ev!denct', cv.,ry person 
so offi.,ndin•• shall he deemed aud taken to be gUJ!ty of perjury. 

V. AnJ 'it is htrcby enacted, that !lO examination .or deposition to be taken hy 
virtue of tbis Act shall be read in evulence at anv tnal 11 1thout the consent ot the 
party ugaillot 11 iJOill the Same 111ay !Jc OtiCrcd, UU}ec~ it ,ltaiJ applaf lu t!Jc Sal.iS-
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f.1etion of the court that the cxamin.mt or tit pom nt i; locyo:HI t!1c jmi.,tlit tion 0f 
thl' court, or dead, or unable from p.:ruuncnt sicL.uc>s or otlu r pcrlll.&nent inlirmity 
to attend the trial, or distant without collusion more than .)tl co,s from tin: pl.tcc 
of' trial, or is exempted I.Jy nny law or ficgulation from pcr~onal ~tppcaraltrc in 
court, in all or any of 11hich cases the examinations nnd depositions du!y tt rtili-:<1 
may, at the discretion of the court, without proof of the si;.:naturc to '~Ic!1 r• rllli
cate, I.Je rccci\·ed and read in evitlence. 

VI. And it is hcrebv cnactCtl, that nny court other than one oi" lin : i ·'I' ·l, ";, 
courts, or any judg.e tliereof, may issue couuui~~ion us nforc~;~i,J atlll ~11ti1 ,,,,,,,·,,, 
ore indicated in the ~econd section of tl.i~ Act, to he CXl'Cutctl 11ithin tlw I. · .. 1 
limits of the jurisdiction of nny of IIrr l\lnjrsty's courts, w1d e\·rry.~~Jtlo t .. uuui'
sion required to I.Je ~o executed, and ull orders matle tour~!. in:! th~ ~J:m· -! •. dl,locf,Jlc 
being executed, be submillc.J to a jutl;.;e uf th.tt ctotll t t.f II t r .\ l.•j, · 1 • "i u, i 11 t! ,,. 
local limits of which it is intended tL.tt the cummi-,ioll ~~~~11 k l'l• Lilt.:.!, aucl il 
shall Le lawful for such judge o(llcr l\lajc>ty's t:ourt to ,ub·cril• ·, <:l J.i1 di-rntio11, 
any such commission or ordPr, afler wlrich the u ilful di,o!" die we t.J uuy such 
commission or order ~hall Lc du·mcJ a contc1111't ui Her .\lajt·t: ·~ LJ<ll t. 

YII. And it is hereby enacted, that such commi~<ivtH unJ ordu, "' afoll·saiJ 
may be issued for execution under this Act "ithin the ll rrituriu of I'' i"r'·" :111•! 
states in alliance with the East lndi:t Company, nud all Jl~h•J•ts ••iti-111 "".:!1 l.&•l· 
mentioned territories, being in the scnicc of the East ltu.lia Cuutp.wy, are Lc rt !.y 
required to pay ohedience thereto, and for disobedience therc<of ,!,.; 11, oil Lt in..: 
fuund within the jurisdiction oftht' court or jud;c i'suin; any ~uch c,;;,"ni--i,u or 
order, be punishable in like manner as if such IJI•.l'IIC0 k1d bl:Ol n•unuittl.J 11 itlt~., 
5uch jurisdiction, anJ for gi\·in;J; false testimony under the s.~mc hhall be puni,ha
LIL• Ly any court of ju:.ticc 11itbin the lt!rritories of the Ea>l India Company . 

. \'III. And it i; h:rei.Jy enacted, that "hene\l.:r the e•·ic.lcncc of any aL<tnt 
WHne:,s ~h::dl Le requrreu for the purposes of any of the llonoural•le Cou•p.ru{; 
court<, the commission for examining buch "itness may be directed 111 auy jtai;.:L· 
l.!f any Qthu of such courts, who m>ly be' required tu take buch Clanliu.ttion in 
open cc.urt lor other\\ise. And in e\·ery such case the judge tu \\hom any bUCh 
con.mi-.,ion &!Jail be directed shall be authorised to punish as for a cunkntpt of 
c:Jui t tltc: nc;;lcct or refusal of any witness to ohcy the order for the cxamiuatiuu 
ru1uired uy such eommission. · 

Ordered, that the draft now 'read Lc puL_Ii;hed for general information. 

Ordered, that the said draft be reconsidered at the first mcetin" of the Lc"'isla-
til·e Council of Iudia after the 22d day of May next. . 

0 0 

(No. 27.) 

T. II. .11/addoch, 
Secretary to Government of ludia. 

. I-, 

· From T. Jl. Jlfaddock, Esq. Secretary to the Government of India, tu 1-: J. 
Ilalliday, Esq. Secretary to the Go~ernmcnt of Dengal. . . 

Sir, 
Lt;:i.t.tivt. I AM directed to ackno11 ledge the receipt of your letter, No. ,), dated tl.e 

29th December last, with its enclosures, and in reply to transmit to you, lor suu
mi:;sion to tbe ltight honourable the Governor of Ucugal, the aecompauyiu~ t.lraft 

' of a propo~ed Act for a more uniform and improved process for tnking the exami
nation of absent" itnc:,scs founded, thereon. 

2. The ori;;iual enclosures of your letter arc returned herewith. 

Council ChamUcr, 
2 2 fcLruary 1 f141. 

I have, &c. 

(hignccl) T. II. ,l!ru/./oc!t, . 
Secretary to the Govcrnmcut of ),J,a. 
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From 1: II. llfarldoclt, Esq. Secretary to the Government of India, to J. C. C, Absent Witnesses. 

Sutherland, Esq. Secretary to the Indian Law Commission. L · c , eg1s. ons. 

Sir, 
IN transmitting to you, for submission to the Indian Law Commissioners the 

OCCOillpa~Jying c.opy of a propo•e.d draft Act for !1 more uniform. and imp~oYed 
Jl!Occss fur takmg. the exa.mmallon of absen.t ':"ltnesses, I am d1rected by the 
GoHru~r-gcncral m Counc1l to request, that 1f m respect to it any modifications 
or u~ldJtJOII~ should. occur to the Commissioners, they may be communicated to 
me lor the mformat10n of the Supreme Government before the expiration of the 
three nwnths, after which the clraft is ordered for reconsideration. 

2. The papers upon which the draft Act is founded are also enclosed for the 
information of the Commissioners. 

I have, &c. 
Council Chamber, 

:22 February 1841. 
(signed) T. H. Maddoch, 

Secretary to the Government of India. 

To tbe Honourable President nnd Members of the Legislative Council 
of India. · 

The l\Jcm01 ial of the undersigned Inhabita-nts of the Diotricts 
Ilujahmuudry, &c. 

Hespectfully ~howeth, 

of· Vizagapatam, 

• 

TnAT your memorialists have observed the draft of an Act published under 
date the 22d February 1841, entitled, '' ,\n Act for a more uniform and an im
proved Process for taking the Examination of.' Absent Witnesses;'" and havin" 
duly considered the object and motive. of yo1.1r Council in framing the said Act, 
respectfully beg to offer a few observations lor its more efficient operation. 

That the Act under the consideration of your memorialists, among other things, 
provides in certain cases against the present practice of compelling the witnesses 
of all ranks (females of distinction excepted) to give their evidences. in open courts, 
a practice materially afft~cting the convenience and pecuniary considerations of 
such of the British Indian subjects as are obliged by the extent of their avocations 
to be constantly engaged with their own concerns. 

That your memorialists believe that section 2 of this ·Act, which authorises 
a judge to examine witnesses by interrogatories or otherwise, was intended to be 
availed of by tlmt portion of the witnesses wh,ose rank in society, and nece~sarily 
the importance of their employment, might render it inconvenient and trouble-
some to appear in open court. . , 

That unde1· this conviction, your memorialists beg leave to observe, .that this 
Act, under its present form, leaves the disposal of this privilege at the discretion 
of the judge, and therefore liable to deviate in point of utility from the intent of 
your Council for the following reasons : · · ' · 

1st. This privilege cannot be enjoyed by the party it was intended for, unless 
"the judge with whom the power of its disposal is vested happens to be rigidly 
equitable, so that his private feeling may have no influence whatever over his 
public career. . 

:2d. As it is not in the power of every judge to be thoroughly acquainted 
with the several distinctions of the Hindoos, he is necessarily obliged to rely on 
the statement of his informants, who may themselves be misled or influenced by 
other motives to misrepresent the facts of the case. In all and every such cases 
this privile~e is liable to be ill bestowed, and even abused. The truth of this 
statement shall be established on a reference to the enclosed document. 

That your memorialist.~, under these considerations, humbly beg to suggest 
the propriety of introdu.ci~g a provi;ion to guard ag~inst the above. ~e~ect, which 
can, in their humble opm10n, be effected by adoptmg a method s1m1lar to that 
pur,;ucd in sdccting the grand juries at the three presidencies, or that of bestowing 
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the title of esquire in Eng !ami, in dcfi!1in~ tiJat cl~si of person~ 11 !Ill arc tli~il,!c 
to avail themselves of the l>cm:fits of tlus Ad . 

Your memorialists rcspr~tfully solicit that your Counci! "ill uc plc:t3cd to a nlc;,:J 
the Act, so us to leave lmle grounds fur the pen·crs10n of the 11Uport ul t.t;s 
de~iral>le enactment. 

And your memorialists will C\'cr pray. 

(signed) Goda!J Soorai JYarrain Ru-.r, 
Proprietor of the Estates Sharoomah.u~cd Poorum .Bu~·puly 

Razan11.ram and Nockapclly, in the Vau0apatam D1~tnct. 

~o ApriltS.p. 

EXTRACT from the Proceedin~;s of the Pro\·incial Court of Appeal for tl1c 
Northern Division, dated 16 April 1832. 

(E. P. No. t6g of 1832.) 
Goday Soorecannarainrydoo Petitioner. 

Run Extra Petition, No. t6g of 1832, from the plc:1der C. Ooochiah, on Lcha.lf 
of Goday Sooreeannarainroydoo, complaininl? that the acting zillah juJ;;e of Claio
col refused to allow him to sit on a chair durmg his examination before that court 
as a witness for the plaintiff' in 0. S. No. JJ, of 1827, of this court'slilr, ultbou;;h 
be was informed by the government nkeel that a chair "·ns always llllowctllum 
by the former.zillah judges whenever the petitioner had to appear before the court, 
in consideration of his being a rroprietor, a soucar, and of high respectability, nntl 
praying that a precept may be usued to tne zillah judge of Chicacolc, in the event 
of his attendance being required hereafter before the court, to allow hiUJ a clJair, 
and to receive his evidence sitting, and also that certified copies of this petition, 
and of the proceedings thereon, may be granted to hin1 on stamped papers "hich 
"ill be furnished by him. 

Ordered, that a copy of the petition be sent to the zillah judge of Cbicacole, and 
that he Le informed that the usual practice in the court of Chicacole of giving a chair 
to zemiudar~, respectable ratchawars, and proprietors "hen givin" their evidence, 
seems consistent with the orders of Government, dated :ZJd Fehruary 1827 0 and 
that it fhould not be deviated from in the case of Narrainrow, who is a very cxten· 
sivP. proprietor, and who, it js understood, has hith(·rto been allow(:d the 
indulgence which he has solicited. Precept returnable within five days after its 
receipt. • · · 

Ordered, that the copies prayed for be grante4 •. 

(True extract.) · · 

(signed) D. Bannerman; 
Acting. Judge for the Reg'. 

• 
From the Indian Law Commissioners to the Right Honourable George, Earl of 

Auckland, G. c. n., Go~crnor-gcncral of India in Council. 

WE have now the honour to report upon the draft of a proposed Act for a more 
uniform and an impro\·td process for taking the examination of absent witnes!'es, 
in compliance with the requisition made to !JS by 1\Ir. Secretary l\f11ddock's letter 
of tile 22d February last, No. 28. 

2d. The Lranch of procedure to which this draft relates is one that lm~ under
gone much dbcu•.sion in the Commission, with a view to the code now in prepa
ration, anrl we I. ave agreed upon the general principles on wbich that part of the 
code is to be constructed. 

3d. We have now the honour to send up the draft Act, with sucl1 modifica
tions anrl additions as were ne>ccssarv to Lring it into accordance with thl' general 
principle:; so agreed upun. 
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th I b 't. h' d'fi d d fi (C.) No. II. 4 · n su. n~1 tmg t 1.s mo I e ra t, we beg leave to recall to the attention of Examination of 

your Lordship m ~ou.ncll the letter addresse? by ~ur .se~retar.y, on the 18th May Absent Witnesses. 
1 838, to ~Ir •. Offic1atmg Secretary Mangles, m wh1ch th1s subJeCt was considered. 
"\Ve subm1t th1s our report for the consideration of your Lordship in Council. 

Indian Law Commission, 
22 May 1841. 

(signed) A. Amos. F. 11-fillett. 
C. H. Cameron. D. Eliott. 

H. Borradaile. 

AcT No.- of 1841 • 
• 

AN Act for a more uniform and an improved Process for taking the Examination 
of Absent Witnesses. 

1. It is hereby enacted, that all Regulations and parts of Re"ulations for takin" 
the examination of absent witnesses in any presidency are hereby repealed. " 

• 2 •• And it is hereby enacted, that it shall be. lawful for any court within the t~r
ntoncs under the government of the East lnd1a Company, and the several jud"'es 
thereof, in ever.y civil proceeding dependiog in such court, upon the application" of 
a.ny o~ the pa~t1es to such proceeding, to order the examination, upon interrogato
nes or otherwise, before any officer of any such . court, or other person or persons 
named in such order, of any witnesses within the jurisdiction of the court. where 
the proceeding shall be depending, or to order a commission to issue. to any subor
dinate court for the examination of such witnesses upon interrogatories or other

. wise, or to order a commission to issue to a~y other court for the examination of wit
nesses at any place or places out of such jurisdiction, upon interrogatories or other
wise, ami by the same or any subsequent order or orders, to give all such directions 
for taking such examinations, as well within the jurisdiction of the court wherein 
the proceeding shall be depending as without, as may appear r~asonable and just ; 
provided always, tha~ any co?rt to whom • an)' such commission shall be directed, 
shall take the exammat10n m open court m all cases where witnesses are able to 
attend in court, and are not exempted· from attendance by law absolutely,· or at 
the discretion of the conrt; provided also, that such commissions as aforesaid, 

'for the examination of witnesses out of such jurisdiction, may be directed other
wise than to some court ·under. special circumstances which may· appear to the 
court issuing the commission to render such special direction expedient; provided 
also, that all commissions issued and orders made by any court of the East India 
Company, and which are required to be executed~within the local .limits of any of 
Her Majesty's supreme courts, shall be directe~ in manner hereinafter mentioned. 

3· And it is hereby enacted, that when any order shall be made for the exami
nation of witnesses within the jurisdiction of the court wherein any such proceed
ing a3 aforesaid shall be depending, by the authority of this Act, it shall be lawful 
for the court, or any judge thereof, in and by the first order to be made in the 
matter, or any subsequent order, to command the attendance of any person to be 
named in such order, and to direct the attendance of any such person to be at his 
own place of residence, or elsewhere, if necessary or convenient so to do, and to 
produce all nece~sary documents and papers, and the wilful disobedience to any 
such order shall be deemed a contempt of court, and punishable as in other cases 
of refusing or ne"lecting to give testimony; provided always, that every person 
whose attendance 

0
sball be required under this Act, shall be entitled to the like· 

. payment for expenses and loss of time as. upon attendance in court in cases 
where such expenses are now allowed. · 

4• And it is hereby enacted, that it shall be lawful for. every court or person 
authorised to take the examination of witnesses by any order or commission issued 
in pursuance of this Act, and they are h~reby authorise~ and ~eq~ired I~ t~ke all 
such examinations upon oat.h or affirmatiOn, where an affi!mat10n IS adm1ssJb!~ or 
required upon a trial; and 1f upon such oath or affirmatiOn, any person makmg 
the same shall wilfully and corruptly give an~ false evi~ence, every person so 
oflcnding shall be. deemed anq taken to be gUJ!ty of pe•Jury, and e.very pe~son 
causing or procurmg another pe~son to c.owm1t the offence of peiJury hereby 
defined shall be guilty of subornatiOn of perJury. 

585. 3 X 5. And 
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SPECIAL UEPORTS OF TilE 

5. And it is l1crcby cn::u:ted, that, before any _order or commission [or the ~xa~ni
nation of nny witness under this Act shall be 1ssucd, the c~ur~ or JUd~e 1s~n1n~ 
t11e same ~hall be satisfied that there is ~ood reason ~or ~chcYm~ that the wJtnc~s 
will be unable to attend nt the usual time for cununat.JOn by reason of aL•( nee 
·from the jurisdiction, si~kncss, or other caus: allowed by la11· (A. A.), nnJ •!u 
deposition takc11 under tins Act, except ns bcrc.mafter-meutiOncd, !hall be rc.1d Iii 

evidence without the consent of the party ogamst ~~hom the same mav ~e olfcrd, 
·unless it be pro\·ed that the dcponc?t is _beyond the jurbdiction of the cou~t, or 
de~lll, or unable from sickness or mfinmty to attend to be personally cxa;~unc,_l, 
or distant without collusion more thau 50 cess from the place 11 here the court I$ 

h~ld, or exempted by law absolutely, or at the discrcti?n o_f the. cou~t, from P.cr· 
sonal appearance in court, or unless the court ~hall at Its dt~cret10:1 dtspcn.s7 11 Jth 
the proof of any of the nbove circ~mstan.ces, or _shall authonze the drpos1t1on CJf 
any witness being read in evidence, not"!thstandmg proof that the c.1u;c; f~1r .tak
in!! such deposition have ceased at the ume of rcadmg the same, and nltlr tl•e 
witness shall be produced, and shall ha,·e dcli\"crrJ his testimony, it shall be Ia w
ful for the court at its discretion to authorise the rcadin; of the drpo:ition; and 
:.11 depositions taken under this Act, bcin;; duly certified, mar be rcatlnt the .r;,. 
cretion of the court without proof of the signature to such cc~uficatc. 

6. And it is hereby enacted, that any court, other than one of licr l\lnjc,ty"s 
courts, or any judge thereof, may issue such commissions ns aforesaid, and suc!1 
orders as are indicated in the second and third sections of this Act, to be cxccutcJ 
within the loc:.llimi!s of the jurisdiction of any of llcr ~Jajcsty's courts; a_nJ all 
such commissions and orders, except when directed otherwise than to a court, 
shall be directed to a court of requests havin,; jurisdiction within such limits or 
any part thereof. , 

i· And it is hereby enacted, that such commissions nnd orders as aforcS.lid may 
be issued for execution under this Act 1Yitbin the territories of princes and states 
in alliance with the East India Company, and all pcr~;ons within such last-.mcn· 
tioned territories, bcin,; in the service of the East India Company, are hereby 
required to pay obedience thereto, and for di:sobedience thereof shall, on l.lcing 
found "it!.iu the jurisdiction of the court or judge issuin6 any tuch commission or 
order, Le punishable in like m.lnner as if such offence had been committed withi11 
such jurisdiction, and for giving false testimony under the same shall be punisha!Jle 
Ly any court of justice within the territories of the East India Company. 

S. And it is hereby en:.ctcd, that whenever the evidence of any absent witness 
shall be required out of the jurisdiction of the court in which the proceedings for 

. "hich the evidence is wanted may be pending, and the commission shall be 
directed to any court, such court may punish the wilful disobedience of any such 
order as aforesaid as a contempt, notwithstanding it ,;hall not itself have made such 

. order, with the same amount of punishment as in other cases of refusing or 
neglecting to gil·e testimony. . · 

9· And it is hereby enacted, that such orders and commissions as aforesaid 
. may Le issued, executed, and enforced in manner aforesaid, in any criminal pro· 
cceding pending in. any court; provided always, that no deposition taken under 
this Act in the course of any criminal proceeding shall be read in evidence, unless 
taken in open court, except depositions of witnesses exempted by law absolutely, 
or at the disercti on of the court, from personal appearance in court in criminal 
cases, or unable to attend in court from sickness or infirmity, and that no dcposi· 
.tion of any.accomplice shall be read in evidence under this Act; provided also, 
that no capital sc.;ntence shall be passed in any case in which the conviction of the 
accused depends in any degree upon the evidence contained in a deposition taf..cn 
and read in evidence under this Act; provided also, that under no circumstances, 
except as hereinafter mentioned, shall any deposition taken under this Act be 
read in evidence in any criminal proceeding, unless it be proved that the deponent 
is dead, or is unable from permanent sickness or infirmity to attend to be personally 
examined, or distant more than 50 coss from the place where the court is held, or 
lXtmptcd by law absolutely, or at the discretion of the court, from personal appear
ance 1!1 court in criminal cases :. and whenever a deposition shall be taken umlct· 
thi~ Act, and the. witness shall afterwards be personally examined in court, the! 
deposition shall Lc read in evidence after the witness shall be so examined. 
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. l\IINun: by the Honourable A. Amos, Esq., dated 8 June 1841. 

Two suggestions were reserved for consideration at our last meeting. 1st. That 
al.tbough it was the intention of. the Act_ that co!nmissions should be always· 
duccted to the court ~e~rest to wln~h th~ Witness resided; yet that, m the working 
of the Act, the commission would, m pomt of fact, "enerally be sent to the jud<>e 
and not to a moonsiff, although the judge mi"'ht b~ distant from the witness ;nd 
th~ moonsitf very near to him. 2dly. That no superior tribunal should 'take 
evidence for an inferior tribunal, a principle which the Act itself adopts with 
reJ::ard to the supreme courts, which are not to take evidence for mofussil courts, 
but the coprts of rcr1uest are to do this business in the presidency towns .. 

. It was tbe opinion of the Law Commission, that the courts requirin"' evidence 
siJOuld not be tied down to direct their commissions to any particular ~ourts, for 
that t!1eir discretion in this respect would be exercised with the greatest regard to 
propnety a!ld convenience. in each case, if it were guided by the instructions of 
the respective sudder courts, instructions. ~hich, to be of practical utility, miO'ht 
lead to some prolixity of detail. · "' 

As a general rule, it may be. proper that the evidence wanted for a court ought 
to be taken before a court of an equal or inferior degree, but I think that this 
principle may admit of some qualification. For example, it may happen where a 
suit is before a moonsitf, that it will be very convenient that a sudder ameen 
should take the evidence; and where it i~ before a sudder ameen, that a principal 
sudder ameen should take the evidence, unless wherever there is a sudder ameen 
there is also a moonsiff, and wherever there is a principal sudder ameen there is 
also a sudder ameen ; and not only this, but also, unless the inferior officers be not 
incapacitated, from relationship, interest, or other causes; but cases of this descrip
ti9n can .be. bettl;r regulated by instructions.frp!n the Sudder Court .than by a 
legislative Act. 

I attach a draft clause for effectuating both the objects proposed in the above 
suggestions, and according to the plan which, it was suggested, would best effec
tuate them. I sent the clause to l\fr. Millett, who has much considered the 
subject, and has bad much experience with reference to it. I attach his answer, 
which I think contains some important objections to the clause as drafted. 

' . . . \ . . 
I now propose; in order to meet the views of Mr. Bird and l\lr. Prinsep, the 

following modification of section 5, where I have put a (A. A.): "And before 
granting any such commi~sion, the court granting the same shall make particular 
inquiry as to the present residence of the witness vyhose deposition is to be taken 
under such commission, and as to the court of the same degree as the court 
grantincr such commissions, or of inferior degree to such court, which may be 
nearest to the place of residence of the witness, and the commission, except in 
cases of apparent inconvenience, shall be directed accordingly; but no commission 
shall be held to be void for misdirection on this account." N. B, The last words 
are necessary, otherwise a decree might be set aside upon a point of nice mea
surement. 

• 
I have proposed· to turn the gth section into a separate Act, according to the 

accompanying draft. It relates to criminal proceedings, which it will be recollected 
·are conducted before a jury in the presidency towns. The judges have not been 
consulted upon it, and. it seems to requ~re publication. 

The point which has occupied the Law Commission during several meetings, 
besides several private minutes, and upon which Sir E. Ryan has been consulted, 
is a very important one; it· is in fact the only material alteration in the draft as 
sent to the Commission. · The point is this, it is thought that a witness may quit 
Calcutta by a ship before a trial comes on. Under this Act, his deposition is 
taken forthwith; a few weeks afterwards the trial comes on: 1. Must the person 
seeking to ·use the deposition prove, before he can use it, that the \dtness has 
actually departed ? 2. May he use it unless the opposite party shows that the 
witness is still within the jurisdiction? 3· ]\fay be use it notwithstanding the 
opposite party shows that the witness is still within the jurisdiction? The draft 
leaves all three modes discretionary. Sir E. Ryan says he will always insist on 
the first, and so should I, from a strong sense of the very weak nature of testimony 
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(C.) Xo. II. . r . I I f 1 ft '·no\l')rJ•M t!Jat tile rul~· I' I 
I:um;nc.tion of not lleli1·crcJ nt the llOlC o tna , nnu ron •• ._ . • ,.,.. '• 11 

llC.I 

.-\h~t Witnm<s. prohibit hearsay niJcncc seldom operate by cxcluJm.; proof of a f.1ct, but~ :L~' 
- - more commonly by inJuci~~ pcr~un~ to taLc truuLio nnJ ~t the mo;;t ~altfJc 

tory instead oftbc wor~t c~Jdcncc of_Jt. ~lo~_ro,c~, ot :\l_:ulra5 nnd DomLa\': u;,l 
po:;>iblv at Calcutta, it may be n:ry Joconnmcnt 1f _one Jud;;e ndoptl rut~ ~o. 1, 

• and another rule ~o.:.? or~ o. 3· llowcwcr, I b:ne pudcd to the stron_,; opull J I cf 
the mofussil members of the Commission, that rule No. I \\~uiJ qull_c ur-: t t'.: 
practice of the ·~·vfus>i~ courts, "hJlst S!r £. Hp.n ~a)l th:~t,. lllth the ducrrw. '~Y 

· po11 er, he sllallJmmahatcly c5tabbh No. 1 n.s a rule. fo~ hu!aclf, n~d :o h~. 11 •. 1 
raise no objection to the Act. I ~houiJ hare no hwtat10n m. ~ubh:lun:; ~~- 1 
fur all the supreme courts. llut there ore _great aJ\·;mu;;cs an malm,; !!.11 1::1-
portant branch of the law of proccJurc opphcaLlc to all court!~, :mJ the • \ct a; at 
present drafted appears to be the IHLY of accomplishin;; that object "it~1 tl•e lc.:_t 
practical iocom·euicncc. 

" ProridcJ. also in the case of commissirms to Lc clt'cutcJ Ly cour!J, 1
1
: .t ~·1 

~uch co:umissio~s,' except those to be cu-cutc!l within ony JliOj~cncy to;1 
11, .• · J 

be directed to o.jud~e (N.D. this must lit tho: three prcsulcncJC1) hllw; l.r:·. 
diction within the di,trict within which the commi~!ion IS to be uccutcJ, nnJ t' .. · 
judge ~hall, at his discretion, execute UlC commission in his CJWD court, or di~LCt 
it to any subordinate court within bis district, "hicb !h~l bnc the ~mr. t::llt 
for all the purpo,;es of this _.\ct, n.s if the commi~sion IIlli in the tint insl..lncc I.K·: 1 

directed to such subordinate courL" · • 

--· -· -· ---- ----- -------.,...-- --~ 

From F • .Jlillcll, Esq. to the Honourable .tl. Amo1, Esq., dated 7 June aS.p. 
, . " . I ; 

:\ly dear Amos, . , . • . . 1 . • . \ '. 

Is- the cru;e supposed the moonsitr in the 24 l,crgunnnhs ou,.ht to direct his 
commission to that moonsiff in the Dan! wan district within "hose jurisdictio:~ 
tl:e witnc's rc;illcs. It was certainly our intention Uaat bo should do so, anJ I do 
not. sec "liy _Lc ~hould do ot~erwisc. • Ifthcr~ isany fe~ oflhc moonsiff p~dcrrin; 
an ~nconn:n1c:nt to a convcmeot mode of gettmg the cvulcnce oC absent wJtncssc~. 
a mcular order from the Sudder Dewanny '"auld pre\'cnt them going wrong. 

:!\Iy objection to directinj,! all commissions intended for other courts to the 
judge of the zillah or city, is the inconvenience .and delay it may oc~asion. 

E. g.: Thcle are many moonsitfs courts at a great distoneefrorn the a udder station 
of.the distri~t to whi_ch they belong,_ in a p:uticu!ar direction, the court rcquirin:; the 
C\._ldt:nce wJil be ~tall further, and the commission might have to travel some zoo 
nnlcs more than 1t need to do; such was the case in the district where I "·as last 
stationed, viz. Deerbboom. 

The ne~r~st moonsiff~ court of the adjoining district of Dhaugulporc was not 
above 20 males off m.y court-hou~e, whilst the station of Dhau,.ulpore by the post· 
road was u~11a~ds ot 200, I ~chcve nearly 250 miles distanL It is better nlso 
that t!Je partae~ m tbe case should know exactly \there the evidence is to be taken, 
tb~t, 1f they tluuk p~oper, they ~ay go themselves; or arrange for some pcrsol!5 

Lcm~ present .on th~u behalf: tim they could not so well do it they were unccrtalll 
1\l!cther tL_e z11lah Judge, to whom the commission was directed, would take the 
cndenec h1m~e!f, or transfer the commiesion to o. subordinate court. 

I return tbc proposed proviso in case you may ·require, it. 

Yours, &c. 
(signed) F. ilfil/ctt. 
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(C.) No. II. 
A A fi d' th p • • fA · . Examination of 

.<>N CT o! exten mg e rovlSions o ct-:-- of 1841, entitled, ''An Act for a Absent Witntsses. 
more umform Process for taking the Examination of Absent Witnesses" to 
Criminal Proceedings. · ' 

(Here copy section 9 o~ Absent Witness ACt, with alterations in pencil.) 

IT is hereby enacted, that such orders and commissions for taking the exami
nations of absent witnesses under Act- of 1841, may be issued, executed and 
~nforced in manner J.>rovided for. by that Act i~ .any criminal proceeding pe~ding 
m ·any court; -prov1ded always, that no deposition taken under this Act in the 
course of any crimi~3:1 proceed.ing shall be read in evidence, unless taken. in open 
court, except depositions .of wlt~esscs exempted by law absolutely, or at the dis
cretion of the court, from personal appearance i11 court iri criminal cases, or unable 
to attend in. court from· sickness or infirmity, and that' no deposition of any 
accomplice. shall be . read in evidence under this Act; provided also, that no 
capital sentence shall be passed in any case in which the conviction of the accused 
depends in any degree upon the evidence ~contained in a deposition taken and 
read in eviden~e under thi~ ·Act; pr,ovided also~ .tJ:~~:t under no circumstances, 
except as heremafter 1 mentiOned, shall· any depos1t10n taken under this Act be 
read in evidence in any criminal proceeding,' unless it be proved that the depo
nent is dead; or is' unable' from permanent sickness or infirmity to attend to' 
be pe~sonally. ~xamined, ·.cird~stant more than' 50 coss fro~ the.pllLce where the, 
court 1s held,- or· exempted' by law absolutely, or at the discretion of 'the court, 
from personal 'appearance in court in criminal ·cases'; ·and whenever a 'deposition 
shall be taken under this Act and the witness shall 'afterwards be personally 
examined in court, the deposition' shall be read in evidence after the witness shall 
be so examined • 

. 1,"'1 ';,it'l \ !!_,,;,;1 .. 1 ··41,~ _.·: .. \. ,i,.f,·1;·--~~~.ll ·.,r,,), 1 ~:r('· .. 
MINUTE by the Honourable W. W. Bird, Esq., subscribed to by the Honourable 

H. T. Prinsep, Esq., dated 12 June 1841. · ·i · · · · 
• :' ).:~1 ._-1 I:i __ ~} ~(iJ·,t 1 .1:_: 'l I • I,' .• 1 •: .. ),if ·; ., ' J ' 

. I THINK, notwithstanding .the objections llrged by' Mr. Millett, that an additional 
clause is. necessary both to secure the evidence 1 of the witness being taken before 
the propelj court nearest to which he resides, and to prevent the time of the judge 
being occupied in taking such evidence at the request of inferior tribunals. 

It is. true that in adjoining districts it will be easy to ascertain the court nearest 
to the witness's place of lesidence, but, not so in. districts remotely situated, to 
which, of,'.'cpurse,. such I ,refer~.nces will be t~e .. most numerous.. To meet both. 
these objects, r would propose that the additional clause run as follows, to be 
inserted at the place in section 5 marked by Mr. 'Amos (A. A.) i "And· before 
granting any such· commission,' the .court granting the same'.shall ma~e particular 
inquiry as to the p~es.en~ residence of t~e. witness who~e deposition is, to be taken 
under such . comnuss10n; and· as to tlie court of the same degree as the court 
granting such co~mission, or of inferior degree to such court, which may be 
nearest to .the place of, ~esidence of the. witness, and the commission shall be 
dlrtcted accordingly, except in cases of. apparent incon'{enience, when such com
mission shall be, directed, to the judge having jurisdiction· within the district 
within which. the commissio~ is to be executed; and the judge shall at· his discre-

. tion execute the commission in his own court, or direct it to any subordinate 
coqrt within his district,· which shall have the same effect· for all the. purposes 
of this Act as. if the commission had in the first instance been directed to such 
subordinate court." . 

I have closely followed Mr. Amos in both his propositions on this point, and he 
will be able to add anything that may have been inadvertently omitted by me. 

(signed) IV. W. Bird. 

I think the clause as here proposed ,..by Mr. Bird will answer every purpose 
desired. 

(signed) H. T. Prinsep. 
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14 June 1841. 
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SPECI.\L IlEPORTS OF TilE· 

AcT No. YII. of 1841. 

Pas::cd bv the Right Ilonourable the Go\-crnor-:;eneral of India in Council on the 
• 14th of June 1841. . . 

An Act for a more uniform and nn improved Process for takin~ the Examination 
of Absent Witnesses. · · 

1. IT is hereby enacted, that nll Regulations nod parts of Rc;;ulations for takin;; 
the examination of absent witnesses in nny presidency nrc herc!Jy rcpeale d. 

z. And it is hereby enacted, that it shall be lawful for nny court within tl!e tcr· 
ritories under the go1·emmcnt of the East Imlia CClmp:my, ami the ~c\·eral Jud;;es 
thereof. in e\"cry civil proceeding depending in such court, upon the npplication of 
any of the parties to such l1ro::eeding-, to order the examination, upon intcrro..;ato
rics or otherwise, Lefore nny officer of any such cor,rt. or other person or pcr:,ons 
named in such order, of any witnesses 11ithin the jurisdiction of the court "hen· the 
proccedin"' shall be depcndin;;. or to order n commission to i!suc to nny ~ubonli· 
nat<! court for the examination of such witnesses upon intcrro;;atoric' or otl•cr
wise, or to order a commis~ion to issue to nny other court for tile cxamin:1tion of 
witnesses at any place or places out of such jurisdiction, upon interrogatories or 
otherwise, and by the same or any subsequent order or orders, to gi\·e all such dircc· 
tions for taking such examinations, as wdl within the jurisdiction of the court 
nherein the proceeding shall be dcpendin~ as "ithout, as may nppcar reasonaLle 
and just: pro\·ided always, that any court to whom any such COUJmission shall !Je 
directed, shall take the examination in. open court in nil cases where nitneS>ics arc 
aLle to attend in court and are not exempted from attendance by law absolutely, 
or at the discretion of the court:- provided· also, that !uch commissions us afore
said for the examination of witnesses out of such jurisdiction, may be directed 
othem ise than to some court under special circum~tnnces. which JO:l)' nppear to the 
court issuing the commission to render such special direction expedient: provit!cd 
also, that all commissions issued and orders made by any court of the E~Lbt India 
Company, and 11·hich are required to be executed within the local limits of nny of 
Her .:\IJjesty's supreme courts, shall be directed in manner hereinafter mentioned. 

3· And it is hereby enacted, that when any order shall be made for the: cxami· 
n:ltion of "·itnesses within the jurisdiction of the court wherein nny such proceed· 
in;; as aforesaid shall be depending by the authority of this Act, it shall Lc lawful 
for the court, or any judge thereof, in and by the first order to be made in the mat
ter, or aQy subsequent order, to command the attendance of nny penon to be 
named in such order, and to direct the attendance of any such person to be nt hi5 
own place of residence or elsewhere, if necessary or convenient so to do, and to 
produce all necessary documents and papers;· and the wilful disobedience to any 
such order shall be deemed a contempt of court· nod punishable ns in other cases 
of refusing or neglecting to give testimony: provided always, that every person 
whose attendance ~hall be required under this Act, shall be entitled to the like 
payment for expenses and loss of time as upon attendance in court in cases where 
wch expenses arc now allowed. 

4· And it is hereby enacted, that it shall be lawful for every court or person 
~uthoriscd to take the examination of witnesses by nny order or commission issued 
m pursuance of this Act, and I hey are hereby authorised and required to take. nil 
such examinations· upon oath' or affirmation, where an affirmation is admissible or 
rcquin·d upon a trial, and if upon such oath or affirmation any person makin;.( the 
~arne shall wilfully and corruptly give any false evidence, every person so ofl"end
wg ~ball Le deemed and taken to be guilty of perjury, and every person causing or 
procuring another person to commit the offence of perjury hereby defined shall !Je 
guilty of subornation of peljury. 

:i· Ami it is here;Ly enacted, that before any order or commission for the exami
nation of any witness under thii Act sltall be issued, the court or judge issuing the 

·fame sball Le satbficd that there is goot! reason for believing that the witness will 
Lc u.na~lc. to. attcn_d at the usual time for examination by reason of absence fr?m 
tLc Jumdtcttun, Sickness, or uther cause allowed by law. And before grantmg 
auy ~ud• con.mi~sion, the court grantinrr tl1e same shall make particular inquiry as 

o . to 
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to the _pr~sent residence of the witness whose deposition is to be taken under such 
comm~ss~on, and n~ to ~he court of the same degree as the court granting such 
com~1ss•on, or of mf~nor degree to such ~o~rt, which may be nearest to the pla.ce 
of residence of the ~VItn~ss, and the comm1ss1on shall ordinarily be directed to such 
cour~ of equal or mfeno~ degree as may most conveniently execute the same: 
pro~1dcd, however, that 1f there be doubt as to which is the most convenient 
~ourt of e~ual. o~ in_fc~ior j?ri?diction,_ s~ch c_ommissi~n may be directed to the 
Judge havmg JUnsdJctiOn w1thm the d1stnct within which the commission is to be 
executed. And the judge shall at his discretion execute the commission in his 
own court, or direct it to any subordinate court within his district, which shall 
have the same effect for all the purposes of this Act as if the commission had in 
the first instance been directed to such. subordinate court. And no deposition 
taken under this Act, except as hereinafter-mentioned, shall be read in evidence 
"·ithout the consent of the party against whom the same may be offered, unless it 
be pro\·cd that the deponent is beyond the jurisdiction of the court, or .dead or 
ui!al>lc from s!ckness or infirmity to attend to be personally. examined, or dis~ant 
\\llhout collusiOn more than .So .coss from the place uhere the court is held, m· 
exempted by law absolutely, or at the .discretion of the court, from personal 
appearance in court, or unless the court shall, at its discretion, dispense with the 
proof of any of the above circumstances, or shall authorise the deposition of any 
witness being read in evidence notwithstanding proof that the causes for taking 
such deposition have ceased at the time of reading the same; and· after the wit
nrss shall be produced, and shall have delivered; his. testimony, it shall be lawful 
for the court, at its discretion, to. authorise the reading of the deposition. And 
all depositions taken under this Act, being duly certified, may be read, at the dis
cretion of the court, without proof of the signature to such certificate. 

6. And it is hereby enacted, that any court other than one of Her Majesty's 
• courts, or any judge thereof, may issue such commissions as. aforesaid, and such 

orders as are indicated in the second and third sections of this Act to be executed 
"ithin the local limits of the jurisdiction of any of He1· Majesty's courts, and all 
such commissions and orders, except when directed otherwise than to a court, 
~hall be directed to a court of requests having jurisdiction within such limits or 
any part thereof. ' · · · · · · 

7• And it is hereby enacted, that such commissions and orders as aforesaid 
may be issued for execution under this Act within the territories of princes and 
states in alliance with the East India Company, and all persons ~ithin such last
mentioned territories, being in the service of the East India .Comp~y, are hereby 
required to pay obedience thereto, and for disobedience thereof shall, on being 
found within the jurisdiction of the court or judge issuing any such commission or 
order, b~ P.un!shable in Jike.~:mner as if s~ch offence bad been committed wi~hin 
such junsdictiOfJ · and for glVIng false testimony under the same shall be punish
able by any court of justice within the territories of the East India Company. . 

8. And it is hereby enacted, that whenever· the evidence of any absent 
witucss shall be required out of the juri~diction of the court in which· the pro
ccedin"s for which the evidence is wanted may be pending, and the commission 
shall b~ directed to any court, such court may punish the wilful disobedience of 
any such order as aforesaid as a contempt, notwithstanding it shall not itself have 
macle such order, with the same amount of punishment as . in other cases of 
refusing or neglecting to give testimony • 

• 
Fort William, Legislative Department, th~ 14th June 1841. 

THE following draft of a proposed Act was read in Council for the first time on 
the 14th June 1841. 

AcT No.- of1841. 

J\n Act for extending the Provisions of Act VII. of 1841, entitled, "An Act for 
a more uniform Process for taking the Examination of Absent Witnesses," to 
Criminal Proceedings. 

I. It is hereby enacted, that orders and commissions for· taking the examina
tions of al:>scnt witnesses in the form and manner provided by Act VII. of i84i, 
for the case of witnesses whose evidence may be required in a civil action, or 

sSs. ' 3 X 4 proceedings 

(C.) No. II. 
Examination of 
Absent Witnesses. 

Legis •. Cons. 
14 June tS.p. 

No. 10. 



.. 

(C.) No.IL 
Examination D( 
Absent WilD 5 II. 

L.gia.Con&. 
J+ Jooc tll.t-L 

No. u. 

Legialati,-e Dept. 
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proceedings may be issued, executed, and enforced (in manner provided for by 
that Act) in any criminal proceeding pending id anJ court; provided always, 
that no deposition taken under thia Act in the coune of any criminal pro. 
ceeding shall be read in evidence, unless taken in o~ co~n, except depositions 
of witnesses exempted by law absolutely, or at the chiCI'ft1on of the court, from 
personal •P~?= in court in criminal .c~es, or unabltt to a.tteod in court fro!'~ 
sickness or 1n6rm~ty, and tbat.no depos1tion of any.aceomphce aball be nad 1n 
evidence under thas Act ; proYlded also, that no capatal aeotence aball be passed 
in anJ esse in wbicb the conviction of the accused de~nda in uy degree upon 
the evidence contained in a deposition taken ud read in evidence under this 
Act: provided also, that under no circumstances, except &I beninafter men
tioned, shall any depositioa taken under thia Act be read io evidence io any 
criminal proceeding. unless it be pro•ed that the deponent ia dead, or ia unable 
from permanent aickoess or infirmity to atteocl to be personall7 csamined, or · 
distant more than 50 cod from the place where the court ia beld, or exempted 
bylaw absolutely, or at the discretion of the court. from penonalappearance io 
court in criminal cases i and whenever a cleposition aball 01 takco uoder thia Act, 
aod the witness ahall afterwards be penonail.f esamioed in court, the depoaitioo 
aball be read in evidence af\er the witness aball be 10 eumined: ; : ,, • · 1 : , 

Ordered, that the draft oow read be publiahecl f'or general information. · 
1 • • " ., • J 1 • , : • • • ,! .r. 

Ordered, that the said draft be rec:oosidered at tho fit1t meeting of the Legis• 
lative Council of India after tbe 14th day of September .nexL, , . . •! . , · 4 , 

' . •' .... ... ,.'":·,~: 
. (signed) r. II. JlaJdoci, I • 

• . . SecretaJ1 to the Government of lodia. 
; ·-: lj •• ' .-

----------------------------· 
... 

' . 

(No. 83.) · · • • · ; · 
From T. H. M_fllltloclr~ Esq. Secret&rJ to· the Government of India, . to' F. J. 

HaUiday, Esq. Secrewy to the Government of Bengal. . ·. · . 
' . .. t • • ' • .• • 

Sir, • • ·· ·" ., ··--· 
WITH reference to your letters, Nos. 547 and 744. dated respectively the 13th 

April and 14th May la&t, with encloeures, I have the honour, by direction· of 
the Governor-general in Council, to tranamit to you for aubmiesion to the IUght · 
honourable the Governor of Bengal the accompanying ~Jf of Act No. Vll., of 
1841, fq,r a more uniform and an improved proc:eas for tog the esamination of 
absent witneasea, passed into law under thia date ; alao draft of a proposed Act 
for extending the provisiona of that Act to crimioal proceedings. 

2. The ori~inal encloaure received. •ith your letter· of tbe 14th ultimo ia rc· 
'turned berewath. · 

Council Chamber, 
14 June 1841. 

• •• • 

• 

' · I have~ &c • 
(&igned) , T. H. Maddock, 

Secretary to the Government of India. 

• 
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-(C.) No. III.-

ON THE MADRAS JUDICIAL SYSTEM. 

(No. 173.) 

From II. Cltamier! Esq. Chief S~cretary to the Government of Fort St. George, 
to F. J. 1/alllday, Esq. Jumor Secretary to the Government of India. 
Sir, 

I Alii directed to acknowledge the receipt of your letter, No. 308, dated 
5th October 1840, and in reply to transmit for submission to the Right bon. 
the Gove~or-general of India in Council copies of the proceedings of the Sudder 
and FouJdaree Adawlut, dated 14th ultimo, conveying their opinion on the 
changes in the judicial Hystem proposed by the Indian Law Commission, and 
of a minute recorded under date the 3d instant, by the Hon. 1\Ir. Bird, on the 
mme subject. J • . 

2. His Lordship in Council concurs generally in the views expressed by 
the judges of the Sudder and Foujdaree Adawlut in regard to the proposed 
changes, but is of opinion with Mr. Bird that it would be objectionable to 
authorise, as the judges suggest in the 7th paragraph of their proceedings, 
the srssions judge to pass sentence in cases which have not been investigated 
by that officer. The exercise of such a power would lead to the employment 
of the lower judicatories in taking evidence for the higher in cases which 
should be investigated exclusively by the latter. 

3. With reference to the 9th paragraph of the proceedings, his Lordship in 
Council ngrres with 1\fr. Bird . in thinking that, as long as the use of the 

.1\lahomedan law is continued, it will be necessary to retain a law officer for 
each court, and the proposition that he shall continue to be a~sociated with 
the sessions judge upon 1!- trial of persons, and for reference to be made to him 
on questions of law, appears unobjectionablE(. He is of opinion also, for the 
reasons stated by Mr. Bird, that the futwah should be dispensed with, as 
recommended by the judges of the Sudder and Foujdaree Adawlut. 

4. The plan of having distinct and separate courts at each station appears to 
his Lordship in Council to be objectionable, because of the double authority 
and control it will involve, because of the difficulty there would be in making 
a fair division of labour, which must always depend upon local circumstances, 
because of the expense it will occasion in provJ.ding at most of the stations 

. new buildings for such separate courts, and because the business of the whole 
zillah will be much better conducted under one acknowledged head than under· 
divided superintending authorities, who would be continually liable to come in 
collision with each other. It will be preferable, he thinks, that there should 
be a civil and criminal court at each Sudder station, with the civil and sessions 
judge at the head, and with subordinate judicatories attached, as recommended 
by the judges. ' 

5. With reference to the conclusion of the 28th paragraph of the proceed
ings of the Sudder Adawlut, his Lordship in Council observes that there can 
be no necessity for requiring persons to proceed to Mangalore, when the special 
appeals from the Sudder Ameen of Sircy can be trieq by the assistant judge 
of the proposed superior grade at Honore. . 

6. The Right han. the Governor in Council agrees with the Sudder Adawlut ; 
in thinking that every court should issue its own order for the execution of its 
decrees, and should dispose of all miscellaneous petitions respecting such 
execution, subject of course to an appeal to the superior court. 

7. The establishments proposed will require modification, and his Lordship 
in Council is not of opinion that the number of law officers in the Sudder 
Adawlut need exceed one Mahomedan and two Hindoos. 

I have, &c. 
· (signed) II. Chamier, 

Fort St. George, Chief Secretary. 
23 February 1841. 

• 8-.) ;) . 

(C.) No. III. 
Madras Judicial 

System. 

Legis. C<Jns. 
1~ April1841. 

No. 1 ~. 

Judicial Dept. 
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(No. 2.) 

• 
CIVIL PRINCIPAL 

STATIONS. SESSIO~ 
ASSISTANT 

SUD DEll BUDDER AMEENS. 

JUDGES. 
JUDGES. 

AMEEN$. 

1. Dcllaric "7o - 1 1 - . •· Mooftee Sudder Ameen. 
2. Ditto . . ditto . 

!01. Cuddapah . . 1 1 . . 3· Pundit Sudder Ameen. 
4· Mooftee ditto. 

3· Chittoor 
5· Extra ditto. 

. . 1 I . . 6. Pundit Sudder Ameen. 

4· Chinglcput • 
7. Provincial ditto. . 1 . . I 8. Mooftee Sudder Ameen. 

5· Cuddalore • . l ' 
. . 1 g. Pundit Sudder i\meen. 

6. Nellore - . 1 . - 1 10. Mooftee Sudder Ameen. 
' 

7· Guntoor ·' . 1 - - 1 11. One. 
II. 1\lasulipatnm - 1 . ' . 1 12. Provincial Court Sudder Ameen 
g. llajamundry - 1 1 - . 13. Pundit Sudder Ameen. 

• {Vizagapatam 

14. Mooftee ditto. . - . . . 1 <letached 15. Pundit Sudder Ameen • 
10. Chicacole • . I - - -

Itchapoor • . - - - - 1 detached 16. Mooftee Sudder Ameen. 
11. Trichinopoly • 1 - - l 17. Provincial Court Sudder Ameen 
u. Combaconum . I 1 . . 18. Pundit Sudder Ameen. 

19. Mooftee ditto. 
13. Madura - . 1 1 . - 20. Pundit Sudder Ameen. 

n. Sudder Ameen. 

14. Tinnevelly • . 1 • - 1 22. One. 
15. Coimbatore • - 1 1 - . '23. Pundit Sudder Ameen. 

24. Ditto . . ditto. 

16. Salem · . . 1 1 - - 25. Mooftee Sudder Ameen. 

17. Mangalore • - I II - - 26. Pundit ditto. 
27• Mooftee Sudder Ameen. 
2 8. Pundit ditto. 

- - 29 •. Sudder Ameen. 

Ilonorl' ~ - - .. 1 .detached • . 30. One. 
Sir see . . - - - .: - • 31. One detached. 

18. Calicut . - . - . - 1 - .• 311· Pundit Sudder Ameen. 

' 
33• Mooftee ditto. 

Tillicbcrry - • • ! - 1 detached . - 34• Provincial Court Sudder Ameen. 

Cochin • - '- . - - . 1 d~tached -
' 

' (signed) W. Douglas, Reg'. 
' ! (True copy.) · ' 

(signed) H. Chamier, Chief Sec'. 

' u Provincial Judges 
· 1 ~ Zillah Judges • 

9 Assistant Judges • . · • 
3 Principal Sudder Ameens 
3 Provincial Registers 

11 Zillah Registers • 
4 Provincial Courts Establishments (exclu-

sive oflaw officers) • . • • . • 

(No. 3.)' 

Ra. · aa. p. 

-

Present Establishment of the 11 Z11lah, 
·- 9 Auxiliary, and 3 Principal Sudder 

Ameens' Courts • 

18 Sessions and Civil Judges 
11 Assistant Judges • 

!1 Ditto • ditto 
10 Priucipal Sudder Ameens 
Sudder Ameens now employed • 28 

to b~ employed 34 

• at 
• a~ 

• at 
• at 

2,333 
11,400 
1,750 

1)00 

- -

Difference • • • • 6 • at 2oo - • 
Estnblishment for 6 Sudder Ameens 45 - -
Ditto for 10 Sessions and Civil Judges, with 

an Assistant Judge each • • at 1,253 

3 y 2 

Ra., as. p. 
• 

5,03,928 
1,84,800 

42,000 
6o,ooo - -

Rs. .. tu. P· 
4,62,000 - -· 3,a6,ooo -
1,51,200 - -

18,ooo . 
25,000 -
85,200 

64,370 6 

2,19,13~ - -
13,61,102' 6 ' .. 

(continuet!) 

(C.) No. III. 
Madras Judicial 

System . 



(C.) No. m. 
Madru Judici.l 

SJ*!D. 

SPECIAL REPORTS OF THE 
• 

Eatabli$1\meot for 7Sesaions and CiY11Judges, h ... ,. R1. ... ,. Rl. ... , . 
wid! a Prir.cipal Sudder Amet>n each • a& t,uG . - 94·534 - -

Ditto for Seuio111 Judge a& Chiaacole, as 
~ ,,;,.o Viagapatam a& preeent - - • a& - - - -

Detaehed: 
Establi$1\tllfllt l'or aD Auiatant Judge a& 

568 II 6,8t5 Honore • - . .. • • at - - -
Ditto fur aD Auistant Judge a& Telli· . • cherry • • • • • • at Ciss It - ,,86g - ... 
Ditto for a Principal Sucldc.r Ameeo at : 

ltcbapore • • • • • a& 414 8 - 4t974 - -Ditto lllr a ditto at Vi•gapatam - a& 414 8 - 4.974 --
Diu.o for a ditto at Coc:hio • - at 466 -.- 1.691 -- . 
Diu.o for a Sudder Ameeo a& SinJ - a& 100 - - 1,100 - -

• IG,91.S;6 - -l'iew T,.•"•on ia the Suddet Cow1 - a& - • • ag,814 - - . 
..... ,.00 --

-
Deaew - • • . • • ~ •• • • • ' . 't.t8.701 G -

. -· j ~ 
- .. 

.. ' (lipid) "· ~-. Bee"· 
(Tnte CIOJI7•) . ~ . ~ \ . ' 

(liped) . H. CA "•• Cbiei!W. : "' ·, :. : 

(No.4.) 

MCIDOI'IDdum of the Pa7 of the Trwnei••M ill &J.-
ZillaJa Cuurt vi • Nellare • , • 1 Trualator • •. .. : 

- Ba" _ .. _ J l Ditto ' • • 
JUI-,- 1 I DeputJ ditto • • 

- • 1 Tl'aAIIator • • • 

- JaDitiO •.••• 
l_1Ditto • • • 

' -
& .... ,. 

•- ... f • • 

• 70 - -. .. --
• • 
• .. 

• • 
50 - -
30 - -' 

' - . 

,._ .. ,. 
. 70 - -

- ---
.So --Salem • • None. 

· Bellaree • 1 Tnm,.l•w • - . . --
-

-
-

. . . -. . .. • • 
I Ditto • • •• • 

Cuara • • 1 Ditto • • • 
1 Ditto under the Allittaat 

85 - -
51 8 -
61 8 -

Judge. • 
Combacooum • 1 T,.n•lutor • · ·• • 
Chioglepu& • a Ditto • 

11 Ditto • 
Cuddapab 1 Ditto • 

t Ditto • · 

• • 
• • 
• • 
• • • 

Chittoor • 1 Ditto • • 

• • 
• • 

• 

• 
• 

70 - -
35 - -30 - -

• .. 

. . . -
Au:liliarf Court ac Guntoor • 

· - Colmbatore • 
I Ditto 
None. ' 

• 
.. 
• 

- VizagapatJUD ·{ 
I T .. a.olat« • 
I Ditto • • 

• 
• 

-
• 70 - -
• 40 - -

• -. " 
I DitLO 
I Ditto 

• 
• 

• 
• 

• 60 - -
35 - - . 

• 

Tillicberry • 1 Head Englith Writer and • - • _ . 1 TraJIIIDtOr. ' - Cocbin • • aDitto · • ••••• 
- TinoeYelly • 1 Ditto • • • 

- · - ! Tricbinopoly • 1 Ditto • • • • • • 
- Cuddalort • 1 Tran,.lator • • _ - - • • • • 

Principt~l Sudder"\_ • 1 Ameena,Court or ltcbupore • 1 D1tto • • • • • - • 
- Honore • • 1 Eagli$11 Writer and TrantlaLOr • • 
- Sircy • • Noae. . 

-
. . 

• 

• 

• 

70 _,-

' ' 
190 - -
7• - -
70 - -

' ' - -
8 -

70 - --
110 - -

55 - -so - -
6o 
70 - -
70 - -
']i 8 -

ToTaL _Rupe8 • • • • t,6,5i - -
I I 

(aigned) JV. Doug laB, Rfg' · 
(A true c:npy,) 

· (signed) 11. Cnamier, Chief SccY, 
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(No. 5.) (No. G.) 
EsT AllLISIBJ F. NT of the Civil and ~cosion Judae• 

with on Assistant Judge to each. o ' 
EsT.\DLISIIM EsT of the Civil and SessionJudaes 

with a Principal Suddcr Ameen. b ' 

1 Nozir 
Ra. as. P· 
100 

1 Naib 35 
I Sheristndar P.o 
I Deputy • • 30 

18 Gomastohs, at 13/8 2.p 
I Head Writer - 70 
8 English W ritcrs • 213 
1 Native llegister • 35 
1 Record Keeper • 40 
1 Deput! • ·· • 20 
1 Head uwabnovecs 30 -
1 Sub ditto - 25 
1 Government Vakeel . 20 
1 Shoroff - 14 

· 1 Moochee .. • ~ · 10 8 -
1 ltuctwan • 5 4 -
1 Mussoljee • 5 4 -
1 Sweeper • 3 8 -
1 Dull'adar 10 8 -

1~ Deloyets . 114 
30 Peons 157 8 -

1 Whipper - • 5. 4 -

Rs. as. P· 
1 Nazir 100 
I Naib 35 
1 Sheristadar So 
1 Deputy 30 

1,1) Goma•tahs 209 - -
1 Head Writer 70 
8 English Writers 179 
I Native Hegister · 35 
I Record Keeper 40 
1 Deputy ditto • . 20 
1 Head J uwabnavees 28 
1 Sub ditto 20 
1 Government Vakeel 20 

·1 Shoroff 14 
1 Moochee • 10 8 
1 Ructwan • 5 4 -
1 M ussalchee 5 4 -
1 Sweeper • 3 8 
1 Duffadar • 10 8 

10 Deloyets, at 7 rs. each 70 
25 Peons, at 51 rs. each 131 4 -1 Whipper • 5 4 -

(signed) W. Douglas, Hegr. (signed) W. Douglas, Reg", 

(A true copy.) 
(sign~d) II. Chamier, ChiefSecJ, 

· (A true copy.) 
(signed) · II. Chamier, Chief Seer. 

i - ·-

(A.) 

. ExTRACT: from the Proceedings of the Sudder and Foujdaree Adawlut, under 
· date the 14th January 1841. 

READ extract from the Minutes of Council under date the 9th November 
last, forwarding copy of a despatch from the Supreme Government, and of a 
letter from the Law Commission, and requesting the sentiments of this court 

· on the proposed alterations in the judicial system under this presidency, which 

(C.) No. III. 
Madras Judicial 

Sy,tcm. 

Legis. Cons. 
12 April1841. 

No. 14. 
Enclosure. 

are therein specified. · 
· 1. The judges of the Sudder and Foujdaree Adawlut most fully concur in Criminal Judica
opinion with the Law Commission as to the necessity for adopting measures to ture. 
shorten the period between the arrest and trial of persons accused of the more 
heinous crimes. But the arrangement suggested by the Law Commission for 
this purpose, though it will lessen in a material degree the delay previcus to 
trial, will by no means remedy the existing evil. to the extent which its magni-
tude requires. It will in fact do nothing more than render universal through-
out the provinces the half measure directed by the circular order of the 
Foujdaree Adawlut, under date the :l:ld March 1830, to be carried into effect at 
the four stations under this presidency, at which provincial courts are placed, 
and quarter sessions held, which went to make such sessions permanent. 
· 2. The annexed statement No. 1, will show that, during the last year 183!>, 
this arrangement reduced the period between arrest and trial at the said four 
stations• on an average to 55 days instead of 27 days, as calcu- . 
lated by the Law Commission, and that the delay elsewhere, now ,

1 
C
1
.lnttour' 

1 • d '11 b h • 1 d · f " asu rpatam, s tortest • averagmg_ 132 ays 1', WI , y t e umversa a option o penna- Trichinopoly, lougest • 

No.1. 

nent sess10ns, be reduced only to 55 days. The delay between Tillicherry, average • 
arrest and trial, even after the introduction of this arrangement, 
would, therefore, still continue to be very considerable. Prose- In para. 14• vide note. 

Shortest 
cutors and witnesses are occasionally now sent back to their Longest 
respective villages from the four stations in question, where it is A"ercgc • -
now in operation, to return again when the final trial comihences; 

jt\5. 3 Y 3 and 

Days. 
40 
82 

So 
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I) ::; da~··· del.ly. nml experience has f-homl that the mh:mta~o ~rom the gcnrral n<loption of 
,:; 1 c.1l, ul..:<J the mcasurr, thus already partially introduced, mil rnsure ~nlt to the extent of 

on hJ· •h•. L"• about one-half the n·sult caleul:ltl'll on by the Law Commi>~IOn. . 
C,•mnu,,""' 3 . In the g:ranst crimes, thrrc examinations of l'ach case would still c"'n-

tinue to be held; two of thrm conducted generally under the s..'lme ruof. The 
recollection on the part of the witnesses woulJ no doubt be more fresh than nt 
present, still the nn~ ir~prt'Ssions of th~ firs~ w_ouJd be grr~tly obscu~c<l 
brfore the third exammatwn; nnd the ).lnSO!l m~n;;uc. nnd clucanrry '!Inch 

11romote recantation, false defences, and pe!]ury m tl1c1r support would m no 
re;;pcct be diminished. . . 

4. Uut the chief nrgument n,:ainst the contmuanco of tho present harassm:; 
system of three separate inwstigntion~ is, that the extreme nnnoya!lco of such 
repeated attendance, the extent of wh1~h can be measured by notlun; but the 
feelings of the people themscll"es, drin~s m:m! away .from our c?urL", nml 
induces them either to conceal altogether thc1r sufferm;s from cnmc, or to 
refrain from statin"" tl1eir true extent. rather than undergo the infliction of the 
losses and the pe~onal -rexation which nrc in-roll"ed in such repeated nnJ 
len,.thened attendance on our tribunals. llcsidcs, the nry delay which elapses 
be~een ilie collection of the endence by the committin; tribunal, nnd the 
hearing of it by the judge who is to dc~de upo!l ~t, from the facilities \rhich 
it afford5 to the manufacture of false endencc, 1s 1t.sclf one of the most ex
citing causes of perjury, nnd consequent erroneous judgments, so th:l.t Cl"cn 
suffering by crime is in some districts an crillcss dreaded than the protracted 
attendance necessary on our courts, which often does not terminate in the con
nction of ilie offenders. 

5. H change, therefore, is resol-red upon, it nppcars to the Foujdarcc Adawlut, 
that the improl"ement should be as effectual as possible, nnd that the ern can 
be completely er:ulicated by nothing less than some nrran;cmcnt under which 
a single trial by an European judge shall do the work of the two now conducted 
by the criminal and circuit courts rcspecti-rely. Indeed, as l't'gards European 
and American prisoners, as well as in nil cases tried by the Go-remer's ~""Cnt, 
the La.w Commissioners themselT"es suggest the entire abolition of the inter
mediate state of committal, and propose offenders shoulJ go direct at once 
from ilie native police or ma.:,<Y"jstracy who arrest to the judge who is to try 
them. The same mode of proceeding at present obtains in nll cases liable to 
sentence by the criminal courts, and the courts of circuitnre the only courts in 
which it docs not obtain. The Foujdaree Adawlut see the most urgent reasons 
for its adoption universally; they would therefore suggest. that nll cases not 
punishable by the police or ma,rristracy, should go direct from them to the 
sessions judge, whose duty it would be at once to distribute them to the 
respective authorities, who, under the new plan proposed by the Law Commis
sion, will be competent to try and pass sentence on ilia offenders, except at ilie 
six detached courts specified in the statement No. 2, to which the magistracy 
and the police should send such cases as they nre competent to decide direct, 
forwarding to the sessions judge direct nil other graver offences. · · 

G. It will be necessary under this arrangement, that the sessions judge should 
himself perform what may remain to be done, in order to complete each case 
for trial that is to be tried by himself, but this is only what is often now done 
by circuit judges, and always by criminal judges, sudder ameens and assistant 
criminal judges, in cases in which sentence is passed by themselves, nnd what 
will be done under the proposed new arrangement by assistant judges and 
principal sudder ameens in cases in which sentence is passed by ilicm; and the 
Foujdaree Adawlut believe, that it never ha.~ been and never will be found liable 
to any objection so far as the trial itself is concrrned. It will besides be 
ll:ttended with three obvious advantages, -riz. lst, It will bring higher qualifica.
hons to bcnr upon the preparation of the cases ; 2nd, The preparation will be 
!f~Orc exactly adapted to the trial, both being the work of the same person, who 
must know better than any other can know what parts of the case require 
further elucidation for the full satisfaction of his own mind in the discovery of 
the truth; and 3illy, it will be a clear saving of so much of the assistant judge's 
or prin~ipal suddcr ameen's tirne, and of so much delay before the trial as it 
would take to hear and consider the original informations without taking UJl 
but 11 vvry little more of the judge's time than if that work had been performed 
Ly the asoi.otant judge or llrincipal suddcr ameen; for whatever either of these 

did, 



di:l, ~ltl' j_nrL;~ l<Ill. t ;till, h1 frm• thr tri~l, lJlllb' hirncC']f r1cqnrtintd lrith rtll tltr: 
I'~"'' 11111' lll_lortn::t_r"'~' and prot"l<'din•.,s. lf tht; oric:inal infor111 :1tirm.; l'dTC >cnt 
Ill' Ill tlw J~rd·~T llllliil'tlt:ttr_ly tlrat tlt<'}' ~re contpldl'<l, without 1·:aitir 1·:-, 1:.·. io 
llo\', dot!(', 1.1r :'11. th<· p:_rrlll'.'i conc<Tit<·rl to rtcerJinp:llly th<·nt, anrl if tl 11.,j, 1d·;·1; 

'·', n· lu l'<dtll.nnnw:.t<· <lrrl'ct ."ilh tlr:· olrit'<'f Ly whom thrr inform~ lion; :n:" 
L"' 11, lh 11(', Ill c:t-<'.' to lJt, tn<·<l hr IlLli, a::rl thr· :t'>i,tant J'nd"T.; "rt·l •·r·' ·1,: .. ] 

1 ' • • ~ ' - ,~ '" ' I' ·' ' 11 '·' 
·I<<···· r ;tJtJ<'LJI, 111 c::·<"' tulll' !ned br tlH til lltr"·Lt to lH' l'ilt'"'''''n<l ·mlr·1•·• 1,; .. 1 1 . . . ' ...., 1 ( ' '1 ·d'' 

l•1 < t>, It 1~ ]'roha:,IL· th:tt th~· tri:tl mi:..<:ht he l'ntl're<l 1:pon 11ith all tlw ;d\-
\;,~tl:t_o:,·, <J! th<· lu~lt<''t JH'L'Ill!ll: pn·paration 11ith H'ry littl<.: mon• <lehy thau 
It h It<ill 1!-llltl!y < ltll n·<l Ujlll!l \ltllwnt any of tlll'm. But thi-; c;m lw l!tta:nr:tl 
,,:Jiy hr th<· .jtt<l:.~c hint,df, 11ho i,; to JllbS the ;.;t·utcncl', eompletin:; the pn·pa
r::ltiilJ for tn:,J. 

/. It In;•~· Ill' n·<Jui-it<· o<·<·;t,io~1:Jlly, hhl-re a case on im1uiry proYes ~r:tYer 
tlt:•t~ 11hat _r.; <:ktr~···•! by th•: pohce or m;t~_o;i,tracy, and the authority \Yho in
'' -k.:::.t<.; rt lnllb hlltt,df IIH'ontpl'tl·nt to Jllb~ ;.;cntence, tl•at it shoulu he 
!t::ll<i• <I lilt by th1· lm1<r to tlll' hic;lwr court for ;:ent<·ncc. But in sueh cases 
tb· Li_:lt< r <'llttrt Il<T<lnot lJl' rcquirl'rl to hold further procPcdin,'\s, t:xcq>t it 
d,' 111 . .; it Ill'<'< ·''ary to t;:!;l' Ill'\\' <·Yi<knce on points upon 1-.hich that taken by 
th<· lolll r trilnrn;,\rn:'y appear to it 1kfcctiYe. 

~. Tlti, pl:tn lli!llil;<'lli-L: inYoh·e the consequC'nC(', th~t a prisoner once put 
lilt 1 j, tri;:l, fur l'H n tJ ... ;.::n·at<·,t of!'cncl·, can nenT rl,C!;ain lJl~ lJrouc;ht forwaru 
f11r till' >llllll' nin:c. l)ut this 11ill 11\lTdy extl'nu to the mo:;t seri'ous crimes, 
t!.•· ,;:ntc prineipk v. L!dr i..; now aetl'd on as rc·,c;-anls all minor offences; a 
;.::n·;:l<r btitllll<·, how<'HT, Illll.'t n<'l'l'"arily lJe gin·n to the polit:e, as to the 
I" rit.ll llilhin llhich rroof of tlll' graH'f crimes is to be completed. 

~- Tln· Foujdan·c .\d;m lut •·oncnr with the Law Commission in opinion that 
it 11 ill])(' '' propl'r to 11'11\'l' tlll' crimina!Ja,r 11s it now stands until Go.-ernment 
'lt;tll l'lllllL' to a dt!<rn:in:ttion upon tlw pl'!lal code;" but they do not think it 
JilT< ,,;:ry that the ,<·"ion;.; judp;l' droulu be "assistr<l by the :\Iahomellan 
la11· ol!inT." They an· of opinion that, :ts in their O\Yn court, and in tht' courts 
of tlw (;l!Yl'rtiOr's rt;.::l'nt, ~''J t·bc1vhere all futwahs may be safl'lr abolished, aml 
that 11 hen· the .\ladras Co<k aml the ;\cts of the Suprenw Gon·rnmt·nt 1lo not 
dl'iine tlte ptmblunl'nt, the criminal trilmnals :-Jwuld athninistrr the .\Iahome
dan law as cxplairll'd hy the Foujtlaree A<tmlut, to whom, in all ca:;es of 1loubt 
or diiliculty, tlll'y 'houl<lmal;c a reference for its interpretation. The principle 
:wknm1 lvd.~<·<l in Ih·gulation VI. lS:l:.l of the Uengal Co<k, as well ;bin the 
ltuk:; p:;,,,.,[ hy this gon-rnm<·nt for the agents of the Gon·rnor cf Fort St. 
(;,·or.~·,., fully n·cognizl's the propridy of l·ntnbting solt·ly to the p~;pcril~nccd 
Europl':lll funetiouary tlw dl'ci:;ion of ca;.;t•s in the court where lw presidt·s, and 
tlte Fouj<Ltn·e 1\tlrmlut hopt' this may be 1lone IYith perfect ,,aft·ty in all criminal 
l'a:-t·s <·mning before judicial oflicers of such stautling as those likely to be 
llontirwtcd to the situation of s:·:-;,;ions judge, espt•eially Ullller the nL'W check 
of requiring from them notes in English in all trials referred to the Foujdart·e 
Ad:mlut, aud that alrmtly exi~ting in the calenthr~. Uut if, notwithstanding the 
rccognitiou of tlti~ prinl'iplc both at l\Ia<lras and lkng;al, the predous opinion 
l'Xjll'l''''t'tl by the BonourrJble Court of Directors, in their tlespatch of tlte I :.lth 
Odohcr Hl:Jl, pcuued in i~';twrauce of tlw adoption of this priuciple by the 
liHliau Legislature, i~ llccmc<l to n•ttnire that the sessions judge slwul<l ha,-e 
the benefit of some natin~ aitl, eitht•r the pre:-;Pnt law oHiccrs lllil)' he nomi
nated his as:;essors, or th1• scs,ions judge may be l'll1JHIII'l'n'll to m·ail himsdf 
of the services of JT!"lH'C'tahl<' natin·s, nearly as a jury, upon the prineipl~: either 
of Ilegubtion VI. lSJ:.l of the Uomhay Codt•, or of ltl';.;nlation X. I 8:.!7 of that 
fur l\ladras. Tlw Foujtlarce ,\t!awlut arc strongly inclined to the gradual and 
1liscrctionary intro<luction of thi~ piau. 

10. With reference to p:1ras. IS antl W of the letter from the Law Commis
sion, the Fouj<laree Ada11 lnt are of' opinion, that the calci11iars ami :;t;ltcments 
HOW sulnnittc<l by the criminal jud:;es, a;,;si,tant ju1lc;·L·:;, :tllll prin~:ip:1l ;o.whler 
amccns to the jllllges ou circuit, may safely be di:-<]H'Ilse<l with altogl'llrer 
uiHlcr the new arrimscml'nt; the wouthly n·ports now submittctl by them 
n·spl·ctivdy din·et to tlw Fonjtbree Athmlut, hcing :;ufficil'!lt for CHT)' purpose 
of ,:up<Tiutcndt·ncc :u:d correction, alHl these muHt!tly l'l'purts lll'e<l not un
<1<-r;~u auy rc1i~ion by tlte ~esoions jud:~l'. The rcvi:-:iun uf tlrt lll by thl' l'l'l'

"' I it courts of circuit has for liL'\Tl'al yl':m; b;·,·n gin·n up, it lta1 in;~ hel'n [unnd 
l,y <·xpcrklln', that little time or lal)(Jtlr was ':lied lJy it to the Court of Fuuj-

cv" -~ y .I l:'if('C ,)0J• ~ ~ lLo • 
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rlarrr Ad:~wlut, and sonwthin:; prrh:~ps lost in uniformity of prinriplP nntl pr:~c· 
tier. The ~uhjrrt m:~tter of th,• l':llcndars and st:~tl'l!1rlll5 pr,·parnl. f~r the 
jud:;e on circuit, and of the mm~thly rrports sulnmtted to the l·ouj~larn~ 
.\.d:~wlut, is the same, with the diiTerrnce only, that the bttrr cont::m nn 
account of the nidrnre in each ca~P, whirh the fanner do no.t. The disc~n
tinu::mce of thrse calendars and stntemrnts will not interfere mth th1• exl·rc1se 
b'l" the sessions judge of the power wsted in the }lrrsrnt. collective .cou:ts of 
circuit by Section :.:!4, Hcgulntion X. of ISIG, or in the Jl~~l;;e .on r1rcmt hy 
Clause 3, Section 4, Rroulation II. of 18:!2, nnd Clause 2, .~rct1on ~. H.~·;;~l:l
tiou VI. of IS:!i, so far as the latter relates to the prm·inrc of the cruum::.l 
jud"'es. t1. The Foujdaree Ada\Yiut nrc of opinion that the rrmo\"al of nny natiYc 
police officer for abuse of authority or neglect of duty, when propo"l'd by the 
sessions judge, as arising out of cases tried either by him~elf or by the courts 
under him, should lie open to decision only by the Foujllarcc Adawlut upon 
the I't'port of the scs;ions judge. He should forw:ml a ropy of hi~ n·port to 
the magistrate, who ought to be at liberty to mltlrr.;s direct to the Fuujdan·c 
Ada\Ylut any explnnation or objrction he m:~y haYe to o[,·r. All nrr;lect or 
dilatoriness on the 11nrt of the police or magistracy in n:spl'ct to ca.o;e..; bdorc 
the sessions judge, assistnnt judge, or principal su1ldcr nn1ccn rr.•pectiHiy, 
should be brought before the Foujdaree .\dawlut either by !'prcial rrport or 
in the established retums, that the same may be noticed and rrctitid, the 
returns of the assistant judges nnd principal sudder amrcns being forwarded., 
as at present, direct to the Foujda.rce Adawlut. 

12. Against all sentences passed by the magistracy, nhcthcr for 11etty 
offences or in regard to persons held to sccurih·, the Foujdarrc Adawlut nrc 
satisfied that nn appeal had better lie, in the first instance, to the ses~ions 
judge, because the distance of the pre,idcncy will othrrwi~e rPnder the appeal 
from the prorinees merely nominal in;tcad of rral; but thou;;h the se~~ioni 
judge should haYe the power to recciYe such appeals. and to call for the pro
ceedings of the magistracy, or for explanations from thrm, the deci..;,ion thl'reon 
should be reserred to the Foujdnrre Adawlut aloue, who 8hould 11o:;,;c~ the 
power of calling for such further explanations as they might dl·crn rcqubite, 
and of issuing such orders as justice might require in coufonnity with the 
general prO\·isions of the code. 

13. It will likewise be essential to the !ipecdy disposal of current cases, that, 
as provided in Regulation III. 1807, the mo~t unrestrained and direct commu
nication should exist betwel'n the sessions judge, assistant judge, aml11rincipal 
sudder ameen respectively, and th(! magistracy or police, whichever of the 
two may haYe forwarded the case, in rt'gard to nny further eridence that may 
be required in the cases under trial; it being understood that all other cor
respondence must be addressed to the magistrate exclusively, who alone is 
competent to issue orders on other subjects to the native police, and that, 
except at the detached courts, such other correspondence is to be conducted 
by the sessions judge alone. 

14. It seems sufficient that the reports on the working of the new sy.stcm, 
proposed in para. 21 of the letter from the Law Commission, shoulcl be made 
by the sessions judge only once at the close of each yt~ar, when the usual 
criruinal returns arc forwarded. 

Iii. In para. 48 of their letter, the Law Commission state that there is 
only one dbtrict in which it will be necessary to provide for the trial of cases 
cognizable by the sessions judge at a place detached from his own station, 
riz. Canara; and they propo~e that the sessions judge at Mangalore shall go 
on circuit to Honore at least once in every year. The L'lw Commission over
look the fact that in 1\lalabar, abo both Cochin and Tilliehcrry, at which 
a.~,i;,tant judges are stationed, are detached to a considerable distance on each 
side of Calicut, the station of the present zillah, and of the future session~:~ 
judge. 

I G. In no part of the pr'ovinccs under this. government is there greater or 
more important litigation, or more frequent and more serious crime, than iu 
::\lalahar and Canara, and the temporary absence of the civil aml :,;;·~'ion judge3 
from 1oitl11or ::'.lan.:;alorc or Calicut, in orcler to relieve the gaol~ at ::iir~cc and 
Honore, or Coc:hin and Tillieherry respectively, would throw the whole of the 
judieial lJu:;ines~, both civil aud criminal, into seriou:i arrl'ar, at tlw Vl'ry .sta-

tion:; 
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the· ,j, J:,_,. 1:o1-. <'\]"rir·ll('('<lut thc.r· J>l.acr·.', 1 1 · 1 ' ',,, ... ' a' < ·I'll IC'l't', 111 t H' de linT)' ,,f the 
,::·:11•1- Old\ i<::ll~\((11'1\'. 

I;-. Tl.t<· jJJdi·:.·i:' __ I ;hili< .• , both at ~ir.-c·r· ancl Cochin 'tl'(' <"'tl't'!t't'l}' l't"' •· l • 1 · ' • - -..._ 1 ia :t:: ''"··.-.II''' t "' l<.:.r~1:1. But tlw ltw:J! ]>l'c:nliarilit·,.; of thr,;t· t 1,-0 ·" ' 
:l:.liidh _::n· "ry dili'<Tt·ltt. Tltt· fm-mr-r j,; :itu;,_tt·ll :tlJOHI the lc:::>:-nd>•'·· 
(.I,·;:!~, Ill :1 illlnh: jll'opktl r·ouutr_r, \\lll'n· liti~·ntion i.,; triHin:.;, "' I·'P· Told.' r;,,,,,,, 
Lt:l <"LILt'~~~·~ l!IIl.l--ll:il;. thf' l:J.ttC"r i . ...; a c·on:-;i,1< rable to'.'dl, 'Yith a :--tttr-. ptc~b. I c~ '· 
lll __ t· P'i!li_Il:l:r_r!ll, lll('llldiu~ :--c·vcr;tl ofEurop\'all <l('::,eC'nt, ;:nlOll~;)t ti~;~;;~n : ~~I g ;~(~~~-;-
~~ !:"".' <_111! dt·l<lllt' an· 1uon· fn·ql11·nt tlt::n crimin11l of?t·n~c·:<. 
( '•' l<l:t h ;;]_o t .. :•c·lt IT.-ortc·cl to Ly Europc·an s1Jippin", a111l it b (""cntiC~l for 
1 ];,: I"._.,.,. ':! tl.c· pi: I,. llli<ltlll' pr~J·]ll rity of ih trat!l', that the supt rintt·nrlencc 
ci.Ji.·li<'•· ,.,,,uJtl thr·n· lw pl:tctd 111 the h;;nr\,; of a European. The Foujdan·e 
.\.t,:.;··ltJ:. ll1 n !"n·, ::n• ';f opi~tio~1, that it willlw ::.nflicicntto ;-tation at Sirsc~ a 
>~lll<i: ;· '·"" 1·11 lli·l<-:"1 oi a Jll'llll'l]'lll sutltlt-r amccn, with ]JO\YtT to decide c::tsl·; 
1 ~~·~n"'';I,J,. ln· (1 :n•_ldn lllllt'lll 11ith01_1t tlw intlT\Tiltion of the judge or :ts:'iot
; nt .l'":'c•·, :illn;nllll:~l I'll~<·' nut :H1Jmlicablc lJy him IH'in·~ funYan~ecllJr the 
111: 1-1~·:"·.1 ''': tl;t· l'"lll'.' <~lrl'c_t to ~lonorc, to_1H·. there f11;a1ly dispu:cct! ;Jfby 
~Ill· .'•"i·l:;lll Jllr::-:T. "\t ( ol'lun, a Luropean prmt·lpal ,;m1dcr aLwr·n ll'i!l :.;ufficc 
111 II< 11 u! lill 11--l·l:tnt Jlld~t'. But it 11ill be llt'C''";~ry th~.t, in atldition to his 
111'. 11 1 "''· t r-, l:t· :hou1'll"''·c'''', as thr prt·,cnt as,i;_tant jLHL.;t~ there now docs 
tJ,. :.utLority of a jlHit·t· of il1t' Jll'IH't', awl of joillt ml1gi:;tr;ttc also, and that 
I ic jl!:·i-tliclillll ,houltl 1':\.lr·ncl ll\('r European';,; wt'!l as i\meric;m,;, in order 
th" t, I"., tlw o ~;·, ·n d l' r 11 I){) ]I(' 111: < r, 1: e may Ita n~ primary co.::nizancc: of all offence,;, 
ftJnl;.rtiin:.:; th1· <';t,t'.' of ll!tit-h he nwy uc incompetent fin11lly to dispoSt·, to tlit• 
:t·.-- iolh jucl:..:t· at Cdit·nt. 

I:-:. 'J'l,,· l'onjrl:m·t· ;\r\:nl!nt \multi liknyi:.;c ,;ubmit tktt the a,,j,tllnt jUt1~r:-; 
:,t J illlltJrt' :Jilii.Tillil'!tt'lT~· :ltonlrlbt· officers of standing in the sen-icc·, ~ekctc·cl 
fnr lh<·ir C:\jHTit·lll'<', and pl:wctl on a ~uperior rate of allov>:mce, say Rs. 1,7.:.0 
I" r lll<'ll•l'lll, ancl tl.:tt they ,houlrl, as an t'Xt'Cntion from tlw rcst, be n·,;tr·rl, in 
:•dditi"n to their 0\\ll ]10\\Cr:<, with tho;.;t• abo -proposctl to be wsted dse11hl'n' 
in tltt· :t·"ioih jutl.:..:·1· alotlt'; f(>r thb is the sole means that can be suggcstc·tl 
to t :\jH'ditc tri;Ji,; at thbc 1110 ,;tatiom; as much as l'lse\\·hcrc, so 11s to lTiltlcr 
l!IIIH't't·.,,ary any circuit or tlct;1dnnent of the sessions judge:; from ~Iangalorc 
:•L<l Calicut, 11hieh b op• 11 to far p·cater objection thau this expct1icnt. 

l!l. "'ith n-fcrm<'t' to para~raph 17 of the ktter from the Law Commission, 
t ht· J ·llnjt!:m·c ,\rl:m Jut :m· of opinion, tlwt cxccpt at Cochin, t!w ;;aolC'n; nt C\f'l'}' 

't:::ion \',]lt'rl' t!H·rl' is a Enropt·:m fnnctionar:·'', should be Europl'an,; cxcln- • Ti
1
c onlptotions 

,j,-, ly, :mel tltat, r·xccpt whtTt' the stations nrc detachctlf from that of the ci1·il whore ihc·re arc 
:<I:d "'"ion judi'<', he ::lu11l' sl10ulrl lJt' :mthoriscd to :;upcrintcml thc g-aols, the l'!·oposc•l t~' he no 
de: ;,ilt d lll:lllll"'lliH nt t1H·rcof lJl'ing· yc:.;t(•tl in the n,;c;i,.otant j'tHht·~, ns ]lro•>O.'it•tl fLun:pran Jucl<c

1
'
1
'"Ld 

;-- • • 1 ' • • , .. ': I unctwnan· \\-! e, 
L)· tht~ L:l\r l.ommi"JOll, \rt:tTC 'ueh off.crrs cxtst. flw l•m!Jtlart'C "\rlawlut 1. Vita~ai>:r<am. 
}'l'<'l'"'c, in motlitication of the Dcn~al plan, to cxeludc: the principal :mtlrkr ~- Itchal•ocr. 
:<ll'l'l'li" from th" ~;nptTintl'nt1t·ncc of the !';aols whtTl1 European judicial ol-I-iccr::< J. sir,cc. 

· 1 ' · 1 ] 1 '~·. · 1 11 ' ']J ]] t 'Jlre detached 
(':\eel, Jl'l':lli'l' Jt lS jll'l'cillllll'l t ll\t t IC jll'lllCI!'lll >i\11 I l'l' IIJll('('JlS \YI f;l'ill'l':t )' t t' . ' ~ a lOllS. ;nc pro· 
1 ,. nat in·:-;, antl u:-;u:dly ptTH!llS of the higher castes, must likely by their Slljll'- pu;ccl to in·, 

rim crlncation intclli"·l·uct·, mHl \rcalth to rise a!Jon' the rest of thdr countr1·- '· .. \,,i,tantJurlgc, 
' 0 ~ 

1:•t 11. .::\ tnr, ll'o,;t uatin·s of tltis tlcseriplion woultl consirlt·r tltcm><dn·s pol- Ilon,rc. 
:::, As::.i.•.tant J Ulh~·c, 

lutt·1l l:y l'lltl'rinf',' the \Yanb of a ~;oal or com in;; into immediate cont;;ct \Yith tlw Tdlichcrn·. ~ 
l'i't:\\tb of ito inn:nte:;, l'O!l'ii><tin;; usually of ti1c HT)' loiYC;.t anrl most impun~ 3· Principal :~ud-
of :1]1 otlte:bl.":, ~.n<l they woultl either shrink altogether from a duty ,;o rl'pu,;- dcr .\,,cer,, 
u:wt to the fel'!in!.!:S mul jll'l-jndict·s of c:bte, or woultl perform it with rqJUg- CociJin. 

'--' 4· Principal Sud· 
ll :1 11 l'l ', HI )ll'l'TI ei:llJ )' all tl in dJ(•d j \'l ·] )'. Jk~ it\l•;;, they nCH'l' CO \lit\ proper]}' COii trol dcr ,\ IIICCil, 

tllt· Europc".'lll g;wlcr, aJlll might be mon• liable than con·nantcd >lTYlmts to Yizc:;apiilinn. 
f::1our tlw rich or influential t'OllYicll'r1 of pnjury, forgt'l')', &c. :;. l'rinci::iil ~t:d· 

· · · l] l' ·1 \1 I dcrAnlcCtl, :.:o. ~nbJ'cct to the mut!ifieatHms aiJo;c ]'ro];O>(('t, t Jt' 'OllJl arec 1 t :m ut lt<:klpr;re. 
t u;rdy nppruYc tltl' suc:·gt·,;tion,; containnl in tht· lcttl'r from tlw Ln1r Com- c;, Suddcr .lr,.cc" 
;··1i~:~io11, fnnn p:trngraph J:! to ~3 iuclusiYl'. ~tt ::-:il~;te. 

:.?!. The adoption of tile arr:mgcments proposctl l>y the Law Conn<ii:'."ion in 
i" r:·~r:1phs Gl mul ():.?of their ll'ttn, 11ill no doubt cxpt•tlitc tran,Jations, :mel 
<·ll:~:]>it ,,. th::t n-l'onn 11 hich sc·em.> lll'tT;.sary of the criminal jmlic:<tnrc mHL-r 
ILi' l'IT.-,irlt·lll')'. ~,·clic:Jl [J a:; well ;,.; Section -1, Rt·(':nbtion IX. of l0:Jl, or tL,· 
l:cw·::l Cot\t' maJ' mhantJ~coudr bt· n·wlc-rcd :~l']llicablc to the l'o"J'd::r,.,. 

<) ' <.__; • 

. )~i.'J. 3 Z .Ad:~\';lut: 
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Ci'il Judicature-

5-P SPECIAL ll.EPORTS OF TilE 

Atl:-mlut, am\ the transmi:::sion to the l:oujdan·e Auanlut _of n?trs in Engli:<h, 
takru down at the time, of all trials referred by the ::-c~~wns JUtl;e, nrcompa
nicd by the ori;in:<l record, (_a ~1ra.sure Ion; n;_o }Jropo~c~ hc:e by _the _nctm;; 
second 1mimc jud;r, )Jr. Dtckinson, '~hcn ~ Judge of CU'clllt!) \~tll, 111 the 
opinion of the Foujdarce .Adawlut, be a grrat uuprovcml'llt; for 1t ~nll not on~y 
rclic>e the ~c::::::ions ruurt altogether from the burden of tr::n,latJon, but "ill 
ensure stricter attention to the cndencc by the jud;c who trtcs the. c::-•r. 

2:!. \rith rc:::prct to the alteration 11ropoml by the Law <;o~nnm;wn ~c~~
ralh-, but c:::pccially in regard to tho,c for improrin.; the aJ.mlmslr.l!IOn of cml 
justice in the :\Iadras tcr~tori~, much wil~ dq1~nd on tl~c ~dccti~n. n~:ulc o~ 
efficient officers to fill the highly 1mport:mt Situation of fC:5~10ll nll!l onlJud.;c, 
and mth the new at once to &1>e unncccs,;ary expenditure for separatr court 
houses and for distinct cstablbhmcnts, to sim11lify the plan, and to lJre\·cnt all 
cla.shin"' of nuthority by }Jbcul"" the whole of the subordinate functionaries 

,., 
0 

• 11 d. under the immediate eye and personal control of the most expcm·ncr"l tea 
the Sudder Adawlut would sug-gest that nt the 18 prin~ipal nnd m(kt crntrical 
stations in each prmince, ~pecificd in the stateml'nt 1'\o. 2, tlu·rc shouhl be 11 
sin!de court for the distribution of chil justice to nil, ol"er \\hich he ::.hould 
preside, aided, according to the juilicial importance of the ~;tation, cithl'r by an 
aSsistant judge or a principal suddcr ameen, "ith the requisite nu1nbcr of sut.ldcr 
amecns, as shown in the said annexed statement, No. 2. 

23. It is proposed that the latter should be appointed by the Sudtkr Adaw
lut on the recommendation of tl1e ciru judge, who u-ill generally select the 
most distinguished district moonsiffs for that office. 

24. As proposed by the Law Commission, one of the chlrf duties of the ciril 
judge will be the superruion of the important u-ork performed by the district 
moonsiffs, now formmg one of the principal nnd most u.seful branches of our 
chil judicature. It is accordingly contempbtcd tl~:t.t he should nominate them, 
subject to the confirmation of the Suddcr Adawlut, nnd that the[ should be 
rcmo>able only by him, subject on his report to the confirmation o the Suddcr 
Adawlut. 

25. In regard to original suits, it is contempbtcd by the Suddcr Adawlut, 
as proposed by the Law Commission, that tl1e ciru judge 1>hould file nil such 
as nrc now cognizable by the proYincial courts, nnd \~here he is aided by only 
a principal sudder ameen, such also as the latter is incompetent to decide; 
all others being filed by his assistant judge or principal sudder nmeen, ns pro
Yided in Regulation I. and VII. 1827 respcctin·ly, such as they cannot decide 
being liable to be referred, as at present, to the files of the sudder nmecns and 
district moonsiffs. 

26. In regard to regular or summary appeals, it is proposed that all without 
exception should lie in the first instance to the civil judge, whether from 
district moonsiffs, sudder ameens, or from his principal sudder nmccn or 
assistant judge, but that he should ha>c power to refer such nppcals from 
the two former as he may be unable himself to decide to which of the two latter 
officers may be attached to his court. 

27. Under this plan, all special appeals will lie to the Suddcr Adawlut, ns 
proposed by the Law Commis~ion, except when the civil judge has been unable 
to decide the regular appeal, and has referred it for decision by the assistant 
judge or princ.:ipal sudder 'amcen attached to his court. In this case the spe
ci~ ~ppeal will lie to himself instead of to the Sudder Adawlut, as is proposed 
also m the next paragraph respecting the, detached courts. · · 

28. As an exception from the abo>e, it is proposed, as suggested by the Law 
Commission, that at the detached courts of the assistant judges at Honore and 
Tillich(rry, of the principal suddcr amcens at Vizagapatam, Itcbaporc, and 
Cochin, and of sudder ameen at Sirsce, these officers respectively should rcceh·e 
and decide appeals direct from such of the district moonsiffs under them, as the 
Suddcr Adawlut may attach to each. In such cases also, the special appeal 
only, instead of the rq,'lllar one from the district moonsiffs, will lie to the civil 
judge. Rq,'lllar appeals will of course lie from original suitii decided by the 
:aid a~~istant judges and principal suddcr amccns to their superior civil 
JUdge. llut as regards those from the sudder nmeen at Sirsec, it should be 
providl'd that an appeal '\ill lie to the assistant judge at Honore, and not to the 
civil judge at l\lan~alorc, to whom only a srJccial appeal ~hould lie from the 
dcchion <Jf that Sudtlcr Ameen. 

29. The 
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• !!!>. The Sudrlcr Aila~lut entirely concur in opinion with the Law Commis
~wn that general ques~wns of law or usage, such as special appeals frequent} 
mvoh·c, should be decided by the hi rrhest tribunal· but the pra t' b'l"ty yf ' ' } ' d 'd 0 ' C ICa l l O nt~m~mg t ns es1 eratum n:ust depend on the working power of that court 
bemo made adequate to this labour, and on the arrangements made i th 
lower courts for the decision of regular appeals. n e 

.30. At. present special appeal~ to the Sudder Adawlut are limited to original 
smts decided by the 12 Zillah JUdges, or such original suits exceeding 1 000 
rupees, as may be de~ided by the nine auxiliary courts and the three prin~ipal 
suddcr amecns. It IS now proposed to transfer from the 12 judo-es of the 
four provinc}~ ~ourts to the three. judges of the Sudder Adawlut~instead of 
to the 18 cml. J.udges . to be. s~bstltuted for the provincial court, all special 
appeals from ongtnal smts unlimited as to the minimum 
,·aluc, which may .be passed by the 13 assistant judrres 
10 principal sudder ameens, 34 sudder ameens, and IOO 
moonsiffs. 

YEARS, Appeal Suits 
Filed. 

1830 - - ·. 8 
183I - - 9 
1832 - . 8 
I833 - - 5 
1834 - - 6 
1835 • - 15 
1836 - - 18 
1837 - - 12 
1838 - - 12 
1839 _. - 18 

'fOTAL - lli 

(C.) No. IlL 
Madras Judicial 
, System. 

A ppenl Suits 
Disposed of; 

1S 
14 
8 

11 
7 
7 
G 

22 
10 
9 

I 112 

:H. For the last ten years the number of appeals of 
every description filed and disposed of by the Sudder 
Ad:mlut at l\Iadras, has never on an average exceeded 
12 per annum, the greatest number decided in any one 
year having been no more than 22. The number of suits 
on the file of the Sudder Adawlut may therefore be safely 
augmented to a considerable extent, especially under the 
new division of labour proposed by the Law Commission 
amongst the judges. llut the judges of the Sudder 
Adawlut fear that, with every· exertion on their part, the 
kgislature will overrate their powers as regards special 

·.Average - I 1 and a fraction II 1 and a fraction 

appeals, if they estimate each of the three judges as capable of perfonnino
duty fourfold greater than that which has hitherto devolved on each judge of 
the four provincial courts. . 

32. Accordingly, until experience shall have enabled the Government to 
ascertain the result of the proposed changes, the Sudder Adawlut think it will 
be prudent, os above suggested, to extend their admission of special appeals to 
suits originally: decided by the 13 assistant judges, lQ principal sudder 
ameens, and 34 sudder ameens alone, and to such only of those originally 
decided by the 100 moonsiffs, as may have been decided in regular appeal by 
the 18 civil judges. 

33. Under the foregoing modifications the Sudder Adawlut are prepared to 
support the changes proposed for the improvement of the civil judicature in 
the letter from the Law Commission, from paragraph 24 to 33 inclusive. 

34. The above remarl's apply chiefly to cases of special appeal involving 
general questions of law or usage. But it has occasionally been usual under 
this presidency to admit special appeals from decrees passed upon a regular 
appeal, which on their face appear to be contrary to or at variance with the 
evidence upon which they profess to be based, in the same manner that new 
trials are granted in England. This is done on the principle that a decree 
contrary, to evidence is contrary to judicial precedent. The judges think, in 
lieu of admitting a special appeal to the Sudder Adawlut in such cases, it will 
be preferable, in such of them as originate in the decrees of district moonsiffs, ' 
t}lat the civil judge should invariably refer the regular appeal to his assistant 
judge or principal sudder ameen, so that the special appeal should come 
before himself. 

35. The judges are .of opinion with the Law Commission, that the highest 
importance attaches to the suggestion contained in para. 60 of their letter, 
" which authorises a judge, if, on hearing a petition appeall he is of opinion 
that no ground has been shown to impugn the correctness or justice of the 
decision or order appealed against, to confirm the same without requiring the 
attendance -of the opposite party, and without a revision of the whole pro
ceedings," which the Law Commission proposes to confine to the courts of 
Sudder Adawlut and of the civil judges. . 

36. The Sudder Adawlut think that this arrangement will go a great way 
effectually to repress groundless appeals, without any risk of checking such as 
are justly founded, and will place upon the present too unlimited right of 
regular appeal a wholesome and much wanted restraint, calculated to save the 

585. 3 z 2 · time 



(C.) I\o. III. 
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SPECL\L·r~rOllTS OF TilE'' 

· f t 'b -1- fro1u brin"' uselcssl•• occupictl in fruitlrss im·c>-tigatiom, umr o our n un.u:> ,., J • 1 • 1. • • ,.,. • 1. • . • 
and to reline the people from thrir 11rc:srnt tlifficu ty lll out:umn, we cxccut10n 
of ri ... ht jud~rnt in thrir famur. . . 

3 f'_ :Kum~rous rrgul:lr appeal:> are no\: 11rcfcrml J~rrdy .to ~'":Wl tu~w, and 
u £ nforccmcnt of the lowrr courts decree unt1l nati,·c m~mmty can 

~~ . e cr e t fru·t~te 1••·• execution by tl1e fraud, for;;cry, nml false mort· uense mc:UIS o ~ ... ..., • ~- 1 • f 1 
. 1 t hnd '1n t11e n•ry precincts of our courts of JUStice, nm 1t rcquent y 

!!:1...-C:> 1a C ' • 1' .I tl 
happens that n drcrcc no more confCN thc.llropcrty 1t aujuu;;cs 1an n mrrc 
piece of waste 11apcr. . . 

3s. In the register's lcttrr of the .20th .\pnl la:st,. the. Suddcr_.\da,,lut F>ub-
mittcd to Gowrmnrnt a ~tatemcnt, ~o. 9, aceompan)ln; 1t, of \{lurh the follow
in"' is an abst1·act, ~howing the number of decrees fully executed M contra· 
di~tingui:shed from iliose executed only in part for the tir:st half-year of 1839: 

A)IOt'ICT. 

Decrease. Decreed. Rcco,cmJ. Hdin'lubhcJ. 

Executed fully - G,3U. - :!73,-102 :a:J,GI-1 l2,!1CG 
Uut", unrccotcrcd. 

DiLto in part only 3,!!00 - 2!10,!113 .n,.a;o :a:171o 

Total - - !I,SU - :.a.a,.aos :117,0!1:1 2-1:2,'718 
' .. 

39. Lamentable experience has thus prol'ed that in India judicial duty begins 
rather than concludes with the decision. One-third of the dcCJ'CC$, to the 
amount of nearly one-half of the amount ndjud;;cd, remain after the decision 
unexecuted. Indeed enry contril"ancc on the part of p<'rhnps the most inge
nious and persel"cring people in the world, b o.t once set o.t work, &o soon o.s 
the decree is pa.ssed, to thwart execution, and it is most difficult to discol'et 
the clue by which to trace to its origin the natil'e chicane set on foot for this 
purpose, under the multiform shapes in which it o.rrays itself. Under such 
circumstances, e:!.-perience has shown, that to throw upon any single tribunal 
the execution of the decrees of the whole of the higher and lower courts i.3 
un:uhisable ; for it would transfer perhaps the most arduous and important 
inquiries in the judicial department from the officer whose personal experience 
of the merits and details of each case, and knowledge of the indil"idual elm· 
racters of each party, enables him at once to detect fraud, to o. stranger super
intending an inferior tribunal depriYed of all these adl"antages; nnd a little 
adroitness on the part of a venal clerk in one of the lowest courts might, 
under such a system, suffice to nullify. the most elaborate judgment of the 
highest tribunal. Added to this, the Ycry dirision of labour in the perform· 
ance of this most arduous duty amongst the respective tribunals will far 
more aid the speedy execution of decrees, than if the whole were thrown 
upon a single inferior court, 'ivhich, the lower it descends in gradation, will be 
the more crippled in its establishment, and less able, wit!iout the entire inter
ruption of its proper judicial functions, to perform the very important work in 
question. For· these reasons, except the decrees of the Court of Sudder 
Adawlut, which should be executed by the cilil judge, the decree of every 
civil tribunal should, in the opinion ofthe Sudder Adawlut, be executed by the 
cGurt which passes the decree; and for this· purpose a single nazir with a 

··deputy bhould be attached to each court, whose duty it should be to execute 
all decrees whatever under the particular orders of the respective authorities 
who may pa~s each, whether it be tho civil or assistant judge, the principal 
~;udder amccn, or the sudder ameen. In the detached courts a separate nazir 
mu;;t, of course, be attached to each for the same purpose. 

40. The Sudder Adawlut !~ave no objections to offer against the arrange
ment~ proposed Ly the Law Commission from paragraph 36 to 44 inclusive of 
thtir letter. 

4 I. In dt'cidin~ on t~e measures discussed Ly the Law Commission from 
para. 45 to 47 of their letter, it is to be borne in mind that the Supreme 
Gun:rnrnent hm·c recently objected to extend the jurisdiction of the Governor's 
agent at Vizagapatam, that the Law Commission appear to consider. " the 
}lft~cnt arrangement is not intended to be permanent," and that this court has 

uniformly 



INDIAN LAW COMMISSIONERS. 
545 

uniformly objected to the transfer to the authority of the Governor',c; agents of 
nny except the hill tracts in Ganjam and Vizagapatam. The chan"'e now to be 
made for the administration of justice in the long narrow strip of ~ountry upon 
the sea-coast, not included within their jurisdiction, ought therefore, to have 
reference to the plan contemplated as ultimately to be generally established, 
rather than to the temporary expedient of such agency. 

42. Dearing this in mind, the Sudder Adawlut are unable to sugo-est any 
arrangement preferable to that proposed in para. 45 of the letter from ~he Law 
Comn;issio.n, a.nd the accom.panying .statement~ N?. 2, therefore, contemplates 
a sessiOns JUdge alone at Ch!cacole, With two prmc1pal sudder ameens detached 
from him at ltchapore and Vizagapatam respectively, the civil and sessions 
judge being Yes ted in the talooks around Chicacole, with. their powers as well 
as his own. · · 

43. Should the government take this opportun'ity of replacing under the 
code the plains, especially those attached to the zemindary of Vizeanagram, the 
principal suddcr nmee.a at Vizagapatam might change places with the civil 
mul sessions judge at Chicacole. 

44. It will certainly be requisite in Canara to retain the extra assistant to 
the civil judge appointedunder Regulation VII. of 1809, alluded to in para. 49 
of the letter from the Law Commission; and the statement, No.2, provides for 
this accordingly. · • . · . . , .. ' . . .. . 

45. With respect'to the Court of Sudder Adawlut itself, the judges entirely 
appro\·e the .suggestions contained in para. 59, 60, 64, and 65 of the letter from 
the La\v Comlnission; and, in order to.make a division of labour such as the 
new system will render indispensable, they have recently passed the order of 
which a copy is annexed.. . . · · · . · . , . . . 

46. It remain~ only to notiCe the finanei3I result of the· proposed arrange
ments as discussed by the Law Commission, para. 50 to 58 in-their letter. . '.. . . '' . . . . 

' '7 Financial Results. · 
• ' ' ! 

The. Sudder and Foujdaree Ada,wlut annex a statement, No. 3, showing the 
probable financial result of the arrangements proposed by them:-

. ,• : . . 
To be a saving of rupees· - · ·- · - 2,48,702 G -.. 

· F~ling below that calculated on byth~L~wCommission of 2,62,000 . - -

· ' lly only r!lpees . 13,297 10 

The Law Commission, in· their estimate of the presenf establishment, sup
posed it to include ·· four; whereas it includes onlY three principal sudder 
ameens;. namely, those at Sirsee, ltchapoor, and Honore, the court of the 
principal sudder ameen at Cumbum having been abolished some time ag-o. 

·In the ·proposed establisb~e~t the S~dder Adawlut suggest an increase .of 
the assistant judges from J 2 to 13, two of these being on the increased allow
ance of rupees 1,750 per mensem; the .reduction of the.prin?ipalsudder ameens 
from 12 to 10; and instead of 42 sudde11 ameens, as estimated by the. Law 
Commission, they think that 34 will suffice, as shown in the statement No.2. 

Except for the Tooloovoo.language, spoken in a considerable portion of the 
western coast, and for the Oria, used only under the Governor's agent at Ganjam, 
it is concluded that all translations will be executed at the presidency. In addition 
therefore to the saving by the abolition of the provincial courts establishment, 
a reduction may be made in the native judicial establishments of the subordi
nate courts in the interior, to the extent of rupees 1,652 per mensem, as shown 
in the statement No. 4. · How much of this establishment will be required for. 
translation by the Sudder Foujdaree Adawlut experience alone can show. But 
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. . . to 11rcn·nt any under calculation of .it~ tlu~ full ~mount ~" ~·~ti-
7_,; ::.-~:"" i•,.tl" a.n~o·u:•t ~r ~~· •"•I mated and cntrrC'll as tramfl·rrnl to 1t m the L~t 1tnn cor,t:um:d 

a: J \-~: ....... 1:...1 f·~< .. L..J.~h.ru.ents wt.ll! ("(Url! at • ,. 
F"-" · 111 the ~tatcment J.,o. J. . 

_ !(~i ~;· ~ lly the propo~nl abolition .offu!"·ahs nl:;o,all.Perst:m m~n,hces 
- 1,~::\1 ' - and Pl'r~ir.n \\Tilers iu tl1e mtenor may be di>prnst'tl mth; nc
: ~~~ ' - conlingly, the Suddl'r Adawlut, \\;th n·~l·rr1~cc to ~he~c .rrdu~-

r. .;.-r..:u~:J..ry 
): .J.:.J·ar 
~:.~~.Jo.::a • 
&!.:-r.l 

}-;...Dan· 
l'uJJaj.ah • - -
.A.>.<i>taot JaJ;•,'\canara 

~18 8 - J 
CLit::.:I.-rct ~ 
CL.i.tt .. :x•r • 

11 

• 1.1•;2 tions :u1d to the reduced work for hn;:h~h wr1trrs m fatr 
!l<'i ' - • I • I" • -• : 1 .(>~~ , _ Company trials and appeal~, propose to hx t 1e JU' !Cl;~ cst.1-

_ 1;u.\l ' bli~hments in the interior on the reduc('(l ~;calc ~ohonn m the 
- 1,1G:! ~tntcments No,. 5 nnd G resprcti\'cly, acconlin; ns nn n.-~i,t:uJt 
- lk'!l 1! - 3"udge or a princi}Jal sudder nmcen may be nttnchl'd to the ciril 
• 1,183 l:l -
---- and ses>ions judge. 
n,;~a 8 - Statemrnt No. 3 ~hows the re;;ult of such cstabli~hmentll, both 

Atua;e for a Zillah Court - 1,0Gll as regards the 10 ~lations '!Then>, ncconlin;; to No. :!, nn ns
Eistant '\Till be stationed With the chi! :WU !iCi'>ions jutl~c, :md 
ilie scn·n oilier stations, \There No.!! shows that the a.id of a 
principal sudder nmeen will suffice. In re~ to Chicaroh.•, 
"~There alone ilie ciril and sessions jud;e will be wlitary, the 
judges ha\'e estimated, in No. 3, the !':une e5tabli:.hmeut ns now 

AnLI:a!y Court of-
C.in..toatore- • 
T:..:.:i..::herry
l-U:a;npatam 
CocLin 
Tim ttn ll y ... 
Triclilllopoly 
G 11t.toor ... 
CudJakre • 
llasulip:>tam 

- [.;9 .. -
- r..::..; a -
• CHS 
- 4GH 
- -&a-.! 

: ~ 8 
- suffices for the nu:illiary court nt \"iza,..."':I}J:Jtam, and thry b.1\'e 

- ~o.& estimated the estabfuhments for each of the Jlroposcd tlctachcd 
- WI u - courts nt their present amount, c:xcept that they ha\'e taken that 

li~1 • - for the court proposed to be fixed nt \iz.:lo"':lpatam nt the ~;ame 
.. h.,.;e ror an A1lXiliArJ} WI 

13 
_ amount as tlJat for Jtchaporc, nnu ha\'e gi'l'cn the sudder niDCCil 

Court - - - - · to be detached nt Sersce nn establishment of rupees 100 in· 

l'rilltipal Suddcr 
Cour1 or E in'y 

Itcllapoor - • 
Honore 

3 

stead of 45 rupees per mcnscm. · 
Amef'n'l 1. 

_ 2;o _ _ It i.s nry likclyiliat,whcn practicallyintnxluccd,thcse cstauli>h-
- •a 8 - ments Trill require to be considcrabll modified, to be increased 
- r.GdU-
---- at some stations and decreased nt ot crs, so ns to suit local cir-
1~ • - cumstances and peeulinr 'ITants; but the ne;;regatc \\ill suffice 

A•en:;• fvr a PriD<ifol&l} 417 12 _ to co\'er the e:xpeniliture required, nnd such moilifications in 
EuJJer Am"""'' Cour1 • detail, it is preswned, will be best left, on the introduction of 

a new system, to the discretion of this court, in communication 
mth their subordinates; the present object of these estimates i.s mcn·ly to gi'l'e 
the Gonrnment a general notion of the agoregatc finnncial result of these 
arrangements. 

Though the reduction "~Till be generally as stated in ilie enclosure No. 3, it 
is likely to be ultimately still greater. The Sudder and Foujdarce Adawlut 
ha'l'e purposely excluded ·from their present estimate nny reduction nrising 
from the discontinuance of the law officers in the four prorincial courts, for 
it is presumed that iliese officers, like the members of the civil scrrice nho 
may be ·transferred to the new offices, will personally retain their. present 
superior salaries, e\'en if· absorbed ns sudder, nmecns; .some of them it is 
likely may apply for pensions. llut nmongst them there are indhitluah of 
much ability and intelligence still likely to be useful in the public scrricc. 

The judges are of opinion that t'ITo 1\la.homec.lan and three Hindoo law 
officers in the Court of the Sudder Adawlut will suffice for answering all ques
tions on Muss~an ~d Hindoo law 'IThich may be referred to the· presidency 
from the several pronnces, and one of the three Hindoo law officers ehould be 
specially Yersed in the Hindoo law peculiar to the western coast, or that o( 
inheritance in the female line. 

Ordered that extract from the~e proceedings be sent to the chief secretary 
to Go\'ernment, for the purpose of being laid before the Right hon. the Go\'er~ 
nor in Council. 

(True extract.) 
(signed) W. Dou9las, Reg•. 
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• .• IE '!1 '! o rcnsmg t e monthly .criminal returns and quarterly and. 

balf-)£.a!ly cml returns from the several Zillah and provincial court stations is Acting First Judge, 
now drndccl amongst the three J'udrrcs of this court as noted·

1
·n th · . Northern Division, 

1 tl . . o , e margm · 'th H ,.. 
w 1en. ~~ n';;v sys~em ~~ mtroduced, it. will admit of still more equal divisio~ =~~~ Tillicl~~;~;~cy, 
by each JUdoc takmg SlX of the 18 stations and two of the detached ones the Acting Second 
sc';~nth .detached one being added to one of the three. ' J~d~~· Sout!1ern 

•· It IS resolved that the same division of labour do. take place as re.,.ards Dlv.lsJOn, With • 
the calendars and all miscellaneous petitions "' ACalt~cutaTnh~Cdoclnn. 

, • • • • c tng Ir 
3 •. Except the corrcsponden~e, which.~ contmue to be considered by all Ju.dl?~· Cen~re 

the Judges, and the referred trials and Civil·appeals which will continue to g D1v1s1on, w1th 
t th 1 • d • • ' 0 Mangalore o e sever~ JU gcs m r?tatwn, as . they become ready for decision, every · 
~thcr paper .m cac~ box ~ unde~ this' plan have, in pencil, the name of the 
JUdge upon 1t who 1s to dec1de on 1t • 

• 4. When the judge vested with the duty proposed in paras. 1 and 2 a!!.Tees 
mth the court below, no other judge of this court is to interfere · but whe~ he 
differs, the register is to !l~te in pencil, ?n the back of the pap:r or draft, the 
cases or paragraphs rcqumng confirmation by a second judge. 

5. Such papers of the first to go to the second, of the second to the third 
nnd of the third to the first judge. ' 
. 6. In the ~e way the repister. is to note all general questions or construc

tion of Regulations by nny smgle Judge, that these may be considered by all 
the judges before they are issued. 

7. The acting third judgl} has proposed to delegate to the register in the first 
instance part of the duty specified in paras. I and 2. . 

8. The court concur with the acting second judge in opinion, that each 
judge can of course avail himself of such aid as he may think proper; but that 
it is preferable that the judge himself should, if possible, perform it. The 
system now proposed however, will allow each judge in this respect to give such 
orders as he may deem proper to the register, respecting the particular division 
of which he undertakes the labour. 

(True copy.) 
(signed) JV. Douglas, Register. 

1\fiNUTB. -Para. 1. AGREEING as I do generally in the views expressed in the proceed-
in!!ll of the Sudder and Foujdaree Adawlut of the 14th ultimo, on the subject of 
th~ judicial changes recommended in the Report of the Law Commissioners, 
dated the 2d of August last, I shall not have occasion to write in any detail on 
the subject, ' 

2. Some years ago I thought' that it would not be safe to try persons accused 
of heinous offences without the intervention of a committing officer, but I have 
since changed my'opinion. . . 

3. Experience has shown that it is the double investigation, first by the 
criminal judge, and again, oftentimes at a distant period, by the court of cir

. cuit, that affords the opportunity of tampering and buying of witnesses, 
and that has given rise to a great proportion of the perjury which of late years 
has been so discreditable to our courts. 

4. Jt is in a great measure .the dread of a s~co?d ~ourney, a~d s~metimes of 
a third, and even of a fourth JOurney to the crimmal court, which. md'!lces the 
people on some occasions to deny all knowledge of a case, and which m many 
instances has caused the ends of justice to be defeated. 

5.' Our experience of quarterly sessions held at stations where the commit
tin"' officer and the judge holding the trial are both on the spot, shows that 
co:Siderable delay still takes place even under such circumstances, az:d. there 
can be no question therefore, that the plan proposed by the Law CommiSSIOners 
would afford only a partial remedy of the great evil which has been so much 
and so justly complained of. · 

0. As lon"' as this double trial is required, the delays and consequent tam
pering with ~vitnesses and ~bstructions to the due adi:ninistration of justic~ will 
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continue, aml I am quite satisfinl that there ~fill he le"s tbn;er of injt!'lir,• ia 
the trial of the prisoner at once brfnn· t111: tnhunal ~Ollll.ICil'llt tu try hun, tb:lil 
in continuing thr llrt'Sent ~ystcn~ of pn:n~us l'XnnunatiOn. or t~IC ~a.·c hy a 
committin"' officer W$h'<l onh· mth 11rrhnun:uy }lOWers of lll\ l"!!tl;atwn. 

i. I ohj~ct, how~wr, to thc'p_rol~osition contained in the ith _Par.J~Jph of tlw 
procEedings of the Smhler and foUJ<brc~ Ad:mlut o~ the l-Ith m~tant, t~ nutb·~· 
rise tht> sc~sions ju•l;r to p:l:'s H'ntcnce m ca.<e,; uhu·h hare not. ht•t·n ln~·<",tl· 
gatrd by that officer. The rxrrci~r of such n })Ower wout.l, I th!nk! he l:•::l1!.r 
ohjectionable, ami. it woultlleatl_to thl' cmpl~rment of the lo.wer J~thcatonc ~ 1n 
takin~ cridence for the hi:;hrr, m c:t<e:; ulnch sbouM be lnH"!'II;atl'J (•:tdu. 
siwly~by the latter. . 

S. \Yith reference to t!H· !lth l1.1l.l;t'!J1h of the nhorc quotrtl )JfOCl'rtlm;i of 
the Suddrr and Foujdart'l' .\tl:mlut, it nppl'aN to me that M Jon; ru the u~c of 
the :.\Iahomcdan law is continued, it uill be ncCC!isary to retain n bw officrr 
for each court, and the proposition that he ~hall continue to be n.'sodatctl "ith 
the >rs;.ions judge upon the trial o£ p<"rwns, ami for rl'ft'rt'IH'C to be mad,• t•> 
him on que;tions of law, is unolJjcctionablr. llut the futwah h n ;.,'Tl":lt cln:; 
and a great ~ource of delay, and thou;;h Cl'ruinly, in ~me imtancc!l, it m.w L,• 
a salutary check llpon a nt·g,li;;cnt jud;;r, the continuance of it is not llO\r ab,o. 
l.utely necc~snry in consequence of the facilitics which hare hccn nfi'unletl by 
the 1mblication of circular order!', br the im11rorcmcnt nbich bas taken phcc 
in the administration of criminal ju.<.ticr, and by the ~trict supcni.·iou \fhich i~ 
now exercised by the Foujdarce Atlawlut. 

9. The futwnh should, thcrrforc, I conCl'irc, be dhprnsrtl with, ns n·com· 
mended by the Suddrr and roujclarcc Adanlut. 

10. I comidcr the plan of hann~ distinct and Fcparnte court3 nt roch statioa 
objectionable, because of the double authority nnd control it will inTolH, hr· 
cau::e of the difficulty thcrc would be in making n fair divbion of l.lbour, 
which mmt always drprnd upon local circumstances, because of the e:c\1cn,;c it 
will occn!'ion in pronding at most of the ~tations new buildin~ for sue 1 Frpa
,rate courts, and because the business of the whole zillnl1 nill be much bcttrr 
conducted under one acknowlcd;;cd head than under dindL·d suprrintemlin,:; 
authorities, who would be continually liable to come in collision with rach 
other • 

. 11. It will be prcferahle, I think, that there t.houhl l>e n civil and criminal 
court at each Sudder station, with the ciril and S('Shions judge at the hr:ul, and 
with subordinate judicatori('s :tttached, as recommended by the judge:; of the 
Sudder and Foujdaree Adawlut. 

12. ""ith reference to the conclusion of the 28th parllo"'"aph of the proceed
ings of the Sudder Adawlut, dated the 14th ultimo, there can be no ncccssity 
for re,quiring persons. to proceed to ::\Iangalore when the special appeal::! from 
the suddcr ameen of Sircy can be tried just as well by the assistant judge of 
the proposed suptrior grade at Honore. 

13. I entirely agree. with the Su.ddcr Atlnwlut in thinking that c\·ery court 
~hould'i!'sue its own order for the execution of its decreeM, and should di8pose 
of all miscellaneous petitions respecting such execution, subject of course to au 
appeal to the superior court. · 

14. The establishments proposed by the Suddcr and Foujdaree Adawlut will 
require modification, and I am not of opinion that the number of law officer,; 
in the Sudder Adawlut need exceed one Mahomedan and two Hindoos. 

Fort St. George, 3 February 1841. (signed) Jolm Bird. 

(True copies.) 
(signed) II. Cltamier, C'hief Secretary. 
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l\h:sUTE by the Honourable W. W. Bird, Esq. dated the 2ith March 1841. 
-· ' 

TnESF. papers must of ~ourse be !orw~ded to the Law Commission in order 
that the latter may take mto consideration the sentiments expressed by the 
Gowrnml'nt of Fort St. George, and by the Sudder and Foujdaree Adawlut on 
thl' changes proposed ~o. be made in t?e.l\ladras judicial system. ' 

The l\la~ra~ authonbes are of opm10n that the changes proposed by the 
~"\W Commission do not g~ fa: enough,, ~hat the m:re abolition of the provin
cml courts and the substitution of a cnil and sess10ns judo-e at every zillah 
station, in a~ldition to the civil and criJ?inal courts already e~tablished, will go 
but a vel)' httle ~ay t~ remedy .the enls so justly complained of, and that the 
cbangrs m question, without domg away to a sufficient extent the ineomeni
cnces to which parties are exposed by repeated attendance at the different 
~ourts, would im·oh·e c.onsiderable expense by rendering necessary new build
mgs at most of the statwns,, and W?~d lead to .muc~ clashing of authority. 

lnstcacl, thrrefore, of hanng a crnl and sesswus JUdge, toa-ether with a civil 
nnd cri~inal c~~rt at ea~h .station, exercisin.g respectively the powers ah·eady 
Yestcd m the cinl and crnnmal courts, and m the courts of appeal and circuit 
there should be only one civil and criminal court at each sudder station with 
a cilil and sessions judge at its head, and that instead of the present civil and 
crimi~al courts, s?bordinate judicatories ~~ould be esta~li.shed where. necessary, 
to -u:luch cases might be re~erred for decision by the cm.l and sess10ns judg·e, 
ns circumstances may reqmre .. , . 

lly this arrangement one intermediate court would be got rid of. The 
magistrate and the district police, instead of having to bring before that court 
nil cases which they cannot dispose of themselves, to be afterwards sent on to 
the sessions judge, should the offence be sufficiently serious, would forward 
thrm at once to the latter author{ty, and by this means one set of examinations 
in aU the gravest cases would be dispensed with, to the great satisfaction of 
the community at large, whose attendance would be proportionately abridged, 
and to the vast improvement of the public administration, which the fraud and 
perjury occasioned by the delays in question have brought so much into 
disrepute. 

These suggestions appear to me to be important, and I would recommend 
them strongly for adoption to the Law Commissioners. I would !ecommendalso, 
l\ith a view to the relief of the session judges, that the powers of the magi
strates be increased. Although the covenanted servants by whom the latter 
office is held at -Madras are often of the oldest standing, the power which 
they exercise in regard t? punislm1ent i~ not gre~ter than, in Benga.l, is or_di
narily entrusted to an assistant. They might, I thmk, be empowered to pumsh 
to the extent at present vested in the criminal courts, which, according to 
Sect. 7, Reg. X. 1816, of the Madras Code, ·amounts to imprisonment not 
exceeding six months, with corporal punishment not exceeding 30 rattans, in 
cases of theft, or in other cases, with a fine not exceeding 200 rupees, commu
table, if not paid, to a further period of imprisonment not exceeding six months ; 
so that the entire period of imprisonment under the sentence of a criminal 
judge in no instance exceeds one year. 

To keep up a class of tribunals for the purpose of hearing cases in which no 
greater punishment can be awarded than that above specified, would seem to 
be superfluous and it has, I think, been satisfactorily provided by the Madras 
authorities th~t to make them the channel of forwarding the graver cases for 
trial to th~ sessions judge would perpetuate a great proportion of the manifold 
evils, for the removal of which the abolition of the provincial courts has been 
deemed on all hands indispensably necessary. 

In re,.ard to the futwah, which is the only other important point on which the 
Madras

0
authorities and the Law Commission are at variance, I do not think that 

we can at present go farther than by Act No. 1 of 1840 we have already gone, 
the question being one ,~·hich c.oncerns Bengal as well as Madras, and ca~not 
conveniently be dea.l~ with until. the code o~ procedur~ comes und~r consider
ation. In the meant1me, to avmd the necessity of makmg translations for the 
com-cnience of the Mahomedan law officers, no one should be appointed to 
interpret the law in a district who is not sufficiently acquainted with the lan-
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pl:lc::t' i:1 which the proceedings of the court he is nttachell.to nrc usually eon
du,·:, ,J. 

Tl:c rtlU:linin~ pt'int; of difference do not, in the prc~cnt ,ta;:;c of the pro
cc,d:nc:<. I"l<[l~ir,• un~- p.utitubr ob5er'l"ations. 

(\u. -\7-) 

fr,>:n T. II. Jf,,c.\!--cl.-. !3ccrl'!:·n· t11 the c:un·mment of lntlia, to tilt· ltulian L:nv 
· c. llllllli .,ionrrs. 

Gcnrl, mtn. 
I .\:-1 tlin ctt ol ll\- tL,· lli..:ht lwnourable the GoiTrn"r-c:-rtur.•l of ltulb in 

(\,unci!. tu tr:m,mi"t t.l Y"ll till' :-:ect>mpanyin; r•lpi•·' of a J, tt< r, Xo. I ;-:1, from 
thE' chit f '<'~Tl t;;n- (t) tllt' !::tl\"t•rlllUL'Ilt of Fort St. Gt·or:.:;t·, t! .• :nl tlw :!:It! r, h
ru::n. ; :J<! ,,fit;; nl'lu-un -,, t;ll th,• pn•p•H'tlt·h;,nc;-< _-; in the ju•lil'i:ll ~ptt·m uf 
tht' ~L'<tLi' prt··i<l,·nry, ;,],u l'upy of a :'>linutt· n·cur•letl by the llnnnurahlc 
:.'-Ir. "·· \\". Dinl. ::tHl •ht<'d the :!ith ult., in the ~rntimrnts ccntainl'tl in uhich 
Li• L:n!,hip in Cuumil :.:•·n• r::lly C<>neur-. 

::? .. \. l'l·l'Y of a ,t -p:ltc:h frum tl.e I louourable l'uurt of Din l"lor::, Xo. :.!, 
tl:.tcJ the ::?Cith Janu:try 1~11, :-:1-o acc·ou1paniP~ thi:•, from 11hich ~•Hl nill }>l'r
ccin• tlut thP HonouralJJ.. Cut.:rt attal'h }•articular ituportanre to tlu· >ptT•ly 
cli•po•::l of the whole quc,tion, :Jill! l am instructed ur;.::c·Btly to rl'rpJC·,t that 
11<J tilllc· way be lo•t hy ~ ou in cumplttin:; your part of \1 hat n·maith tll h,~ 
done in the matte:r. 

Conncil Ck.r:1hrr, 
12.\prillStl. 

(Xo. t;o.) 

I ha,·e, &c. 

(,i:;nr•l) T. II. JJ,,,fJ.,,k, 
St·c·. to the Go\ 1 of IIHlia. 

From T. II. J!wldocl.-, E•q. ~ecn-tary to the GoHmtrlent of lnrli:l, to 
TV. Elliot, E;.q .• \ctin:; Se-cretary to GoYl'rnmcnt of Fort St. Gtor,:;t'. 

Sir, 
".ITR reference to the corrc·,pmHI<-nce which has taken place on the ,ul•jn:t 

uf the abolition of tlw prol"incial courts of the pre,irlcncy of Fort St. Geor~r·, 
nuw t:nrlcr the con,irlPration uf the Supn·nw Gon·rnmcnt, I am uirccterl, by 
tlw Ri:!"ht lwuourable thr: Go\c mor-general in Council, to requc:;t that all 
~·ppuintmcnt-; to offic•·,.;, 11 lrich h;1re been rcc:omml'nrlr·rl hy the L:nv Commi.o;
-i,Jn• r;.; to cc a-l', ma:· be: made prorbionally, allll 11ith an uncJer,tanrlin~ that in 
tLr: l:H-lJt rjf tlw :.:bulitir,n of tho:ie offices the pc:r>ons prm-i.<ionally appointed 
v.illiHJt lw cntitkcl <h ineumbcnts to carry l\·ith them after ouch abolition the 
o;,brir.; Gfthe aboli.-hrd otiin·3. 

:2. IIi-; LorrJ,hip in Couneil further requests, that these in:itructions may be 
tr,n-idcr<:r! as :lJIJIJic:alJ}c to all appointments to SUCh ofliCt'3 ll1:1UC ~itH~C the 
rbtr, r,f tire la,t tk-patch on the subject from the Go\·crnor of Fort St. George 
tr> tlre ~upremc Go,·crmnent. · 

I han-, &c. 
ffJrt \\"illiaJn, (signed) T. II. Maddock, 
::'\ 01-CJI!bt:r l!H 1. SecY to the Gov' of I ntl.ia. 

Frr,m thr! Indian Law Corumi,;siun to the IU~ht honourable George E:ll·l of 
.Ltcl.:land, G. c. B., Ge>n:nwr-;;cucral of India in Council. 

~Iy Le,rrl, 
0:; tl.•· :!:2el .\pril \H~ bael the honour to n·cein~ :\Tr. Sr·crdary J\faclt!ock's 

lr.ttr r, rl:ttr rl the~ I :!th c,f tltat Jurmth, anrl l1avin~ takc:n into eon;;itlc~ration 
t!.r; l'"l'' r, the rv.-.ith tran-.lllittrrl to th nhtin~ to the proposed abolition of 
tl,rr Jrre,-. iJJci:~l er,urt-i e,f appr::t! ;1nrl r:ircllit in the :\larlra~ presidency, we now 
i-ul'r"it tr> }vur Lc,nl-llip ia Cuuudl tin.: <JIJ:,ervation~ that have occurred to U3 

upon 
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upon tho~~ pnprr~, with rcfcrrnce to our report dated 21st A .,. . .
1 

· . 
lll'l'W''I'Illll tll!'tu, . ' u,ust, '' uch ts 

:!. 1111! ol,jcl't j, to abolish the provincial courts and t . . · · 
~lt·n<l l':tl<·ulnt<·<l to do thdr work more ex ll't' ·I _o ~rt up_otlHTS ~~~their 
n~~i< ~H'I'.'" ~~~~~· J.l<·oplc, and als? at a less co;t~~ ~~~~u:t;tc~nd \\Jth ks> mcon-

··· llu }'-Ill H'Commcndcd m our report 1'" to t·'t"bl't·]1 18 . · · 
• 1 • • " ·' " ·' supenor ztlbh ~·ut~rt-_. 1~11 1 a Hn~le JUI}gc. to each, to take up the whole civil and crimii~al 

(C.) i\o. III. 
l\Ldra::i .1 udici.:~.l 

~ystun. 

1 To kt\'C jmi~dic
tion ovc_.r two di,;~ 
tricto:,GaJJjaltl,nn!.l 
Viur;;npatam, a 
1arg-: JlUrt ,,f\,-!Jich 
is r:xchuh·1_\ fron1 
tile juri:-1lit•fion of 
the urdfn:1ry 
court~. 

17 Encl1 to liiJYC ju
Ti:'tliction ('HT one 
Ui~hict. 

JU n · d:1,' I l"ll ~;[ I~~~·. pronnc1aJ c~~s, togl'thcr with the appc·llnte juri;:;diction 
c:-...'.n •. ':t. ll.1 tlu. ztlbh ~nd aux1h~ry courts as at pre>.ent con,.;titutPd, and to 
or._.ltJL-< .1 ~ct of ~uh~nlma!e but llllkjll'JHlcnt zillah courts by continuin" the 
c·ot~t!, al:l'::dy c·-tahlb~ICl~ In liru of zilh:h courts in .'ome ,Ji,tricts* l~uler 
n.,~t,t:,tit pul;:T" and pnnctpal ~uddrr nmrrm:, an1l hy cstablbhin" othe/s of the 
~:tmr l !:"' Ill nil th; n·,;t, mth the ~ame jurisdiction, chi! and criminal, as 
ltl·n ll·_fL~IT, l''\l'ljlt \\tlh I'l'>jli'Ct to appeals from sudtler ameens and di:;trict 
tnoon ... l1l:-i. lS Comts; l!J c!i~~ 

- trkt~. 
. ·1. ~n fr;tniill~ tl:i, plan ''.·e we-re influenced by the considrration that it 1vas 
11 ·1 1! ttl t 1 Ticport,21Aug . . t.l•. '.1.-a J c n . a· prb~·n Jll~tr~urr, 11 ten the 1vholr 'Y:;tem of judicature :mel p. 

11
• 

JUiltnal_l ,_tahJ~>lllncnts Ill lncha Is un<ll·r revision, in order to a general reform 
nnd :'''ll!Jtlahon, :o pr~po,_e nny change but what appcarPd necessary to c·ffect 
th1· parltr~tla; ollJl'~t m new; we th<'rcfore purpo,;ely preserwd the exi>;ting 
f'J~I<:m of JtllhcatorH's and procl·durr, ancl \Ye modified the jurisdiction and the 
n.:Ltton of the courts to carh other only ~o far as seemed to be fittin" IYith 
rl'f<TUH·e to the Ill'\\' location of tho~e of the ~uperior class substituted for the 
prcl\ indal courts. 

;,, The )ladras gon-rnment object to the rstahli;.luncnt of distinct nml sepa- from ChiefSecre
ratl• c·ourt..; at rarh ~tation, and think "it will be preferable that there should tory, 23 Feb. 1841, 

he a civil ntH! criminal court nt ench 5Udder station, 1vith the civil and session P· +· 
jtul.::e nt th£• lwncl, an<! with suhonlinate judicatories attached, as recommended 
hy th1• jncl.~cs of the Smlckr and Foujclaree Adawlut." 

G. The llonouralJ!c l\Ir. \V. \V. llird, who concurs in the sentiments ex- l\linute, dated 

prc·~N·<I by the l\ladrns govcrnmmt on this point, supposes that the subordinate 27 !\larch 1841. 

judicatories are to be established whrre necessary, and that cases are to be 
rdcrrcd t.o them for lleci~ion by the civil and session judge as circumstances 
may rcqmrc. 

7. llut this is not the intention of the judges of the Sudder and Foujdaree Proceed in~'· p. 22, 

A1l:mlut. On the contrary, with respect to chi! judicatories, they intend that 
the n,,i,tant jtH!ges and principal sudder ameens shall have a defined and per-
fectly dbtinet jurisiliction in original suits, which they are to receive and file 
without the intervention of the judge. They are to proceed in the trial of these Procectlin2s, p. 25 . 
ori"inal suits and of appcnls refl·rrcd to thrm by the ci\'il judge in all respects 
as fr holdin"' distinct courts, bsuing and enforcing their own process at e1·ery 
!<t:J'"l' aml finally executing their own decrees; and not subject, ns fur as 
npJ~'<:r~, to any interference on the part of the judge, which he would not 
excrch:c in his appcllntc character. · 

H. The ci\il jurisdiction and proeedw-e then of the assistant judges and 
principal sudder ameens, as subordinate functionarie,; of the civil judge's 
court, according to the plan of the Sudder Admvlut, will differ in no respect 
from what we proposed for them as holding separate :mel distinct courts. 

!J. With respect to criminal judicature, it is said, that "subject to certain 
modifications the Foujdaree Adawlut entirely approve of the suggestions con
tained in the letter from the Law Commission, from paras. 12 to 23 inclusive." 
Jn para. 12 of that letter is proposed. the plan of having sepa!ate .and distinct 
civil :md criminal courts at each station, but none of the mod1ficahons rcfeJTed 
to relates to the constitution of the courts according to that plan. On the con-
trary, the gcnerai tenor of the obsernttions of the Foujdaree Adawlu~ upon 

crunmal 

• In eight of the 19 di;tricts under the :If auras presidency, zillah court• have been aboli,hed 
under Ucgu!ation I. of 1821. . . . . . . 

In tH.'Ven of these courts ha,·e been established under assJstnntJudge:; vested w1th the same JliTIS
diction as zillnhjud£rs, under llrgulations ~· & II. ofl8~7·. ~n _one, a cour~ has ~ecn estn.Lli:-;hcU 
untlcr a principal suddrr mnccn, n·stcU w1th th7 ~ame JU~'J5l~lctw~, cxn'pt 111 ~,recw.l rase5, undtr 
It<•gulntiuns VII. & VIII. of 18>7. ln. the rcmmnwg 11 <hs~ncts. zillah courts still rxJSt. lu t~vo of 
tlH.::-c rwxiliary coul'ts ha\'e Lecn estaLhshc·d nt dctncll(.:c.l statwus 111 aHl of the 211lah court~; nz._ m 
one Ji~trict (l\1alahar) l'.\'O courts unller as~i~tant jul~ges; in the other (Canara) two courts undvr 
priucipal suddcr amecus. 

sss. · 4A2 
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criminal judicature implies tlu1t thl'Y contem}1btrtl th~ ~our~s ~f the .n~>htant 
· 1 l n"nc"1pal ~udder nmrens 113 "rparntc nmllltstmct JUthcatoru·.. .\l'-
Jlll ~l'S ntH p • • • • • } l • • 
cor:lin::::h· it is proposcd, "that the returns of the ns~1~~ant JUl _;e!l nn,' l!rmn-
pal ~u:~1frr amet·n~ ~hall be forwarded, 113 nt 11resent, ~lirrct to. tht• hm;da;1·c 
.;\1Lmlut," :md that "tlirect rommunicatio!l E-hall c:ust b~·tWt'l'll the !o\'"''on 
jud:;r, a>~i;t:m~ judfe, nnd principal suddcr nn;tr<"ll rr>pt·cttrd~·, n.!Hl. t!~t·. m:
cistr~.n· or police, m n·;~:ml to nny further Cl"!dc!lc: t!mt '.na; ~~~ tl ljUin <lm 
the ea;rs under trial." \\"ith rr::1wet to their JUM..;JlctiOn, 1t li mt('n'lt·tl that 
all rases ~hall bc ::-t·nt to them \lhich "they \till be CQlll_llt'.tc·nt,_ll' try and p.1-' 
scntrncc on, umlrr the }Jbn proposrd by the L"lw Comm1~1011: 

TI1e easrs arc to ],,. stnt to thnn indee1l by the ~;cs•wn JUtl;c, but tl1at 
offierr is not to c:\ t·n i -e am· dbcrdion in the mattrr. 

The propo::cd ron-titutioit of th_t":'l" courts M ~;cp:t.~tc r.n,I in,Jrpcnlkn.t jlllli
catllrirs acconlin~ ttl thl" n·gulatlon:; of Jf\:.?i, lllCKhfictl ''" ·t•;::;1·,tN.l Ill our 
rf·port, i:; oLjrctr:l to " becausl" of the double nuth?rity n~Hl nm~rul ~~.'.'ill 
im·olno. :1:111 !Jccau:'l' of thl" diiiiculty there woulJ Lc 10 mal-.m; n fur 1h\ l-Inn 
of L'.uot:r;"' and a;;aiu, becau;c the businrss of thc zillah will Lt• "untll'r 
divitlul >Upc rintl'mlin:; authoritir;:, \\ho uou!J Lc continually lblJ!l· tl) t·c~mc 
into t·ulli.-ion \\ith each othrr." . 

""t· 1lo nnt, however, H·e any ~-roun1\ for tltcsc ohjt·ction,:, ,jncr \\e· pn)ll("c 
to n.-t thl" ~ul''·rintrnuin0 authority t·:-.c!U>-iwly in thl" ju,\.:,· ,,f the zillah, r~n'l 
in c:tltr to mal.c it efft·ctual and to }JI"C\TIIt l'ulli~ion, \\C l'~'''iJc that apj•l·:tl.; 
from .-wltlcr :unu·ns and di~trict moomiffs, which now b· Ill the a--i-t:mt 
jud;b :1nd principal sudc.lrr ::unccn;:, &hall uuc.lcr the mw :~rr:m:;on<nt !.,• 
ac.lmi.->iLle only by the chi! j u.!:;l', . and shall not come bl'fur.: tile n --i ·: 'n t 
jud;e c;r principal sudder UJm"t'll but by rt.fcrcnce from him; anti t huu.:h 
the <:,;;.i:,taut judges and principal ~ucJd,·r amrrns nro to rtfcr to tlu·ir H:tJ,kr 
amt~ns a vroportion of the original rilil ~uits fil<"tl in thl'ir court~. p·t h:n in~ 
nfl'rrt:d thc:n they v.ill hate nothin:; ft:rthcr to 1lo \\ith them. If p:trtil'~ an· 
W:':':'.tis£rd ''ith the i>rocrcding", ordl'r;., or jml~went..; of the •\lll<h-r fillll'l'll', 
in "t:ch r;:.or,o thy nnH apply for rnln ,, to the d\'il jut!~··· ·nw n-'i,tant 
jud;e a:;d principal >udder :nn('(·n, accortlin::; tu our plan, h~\·i11..: tlll'ir att<·n
tion rtJ!Ifincd to the: Lu~ines,; of thl·ir 0\\11 rourt•, :.n<l tla·i~ duty !J,·iu~ dc·arly 
tlt£r~ul, we can hardly conceil·e any occa,ion to ldu·.: th1I11 into n.ll:-ioa \\ith 
the juc.lge. Such collision, we apprdiC'nd, wotlltl be lllon~ lil..dy 1•11 tlw pbn of 
the Sudder Adawlut, for althou~h it is int('lldt·d tk1t til(' juri-diction anti pro
ctdure of these funrtionarics should Lc thP ~atlll' ao; \\L' pr"l'"·t' for them a~ 
holiling dhtinct court:', y<t com.idering tlam ns ~uhordiuatt- o:lit•,·rs of hi:~ 
court, the jurl.::<· mi,:;ht interfere with thtir proe1·•tliu.~s m11l att1·mpt to control 
them cxtra-juuidally and irrl'gularly, an1\ ~o ,f,;'i\'e occa,iun f<Jr ,Ji-p~1te and 
controversy bct\n:cn t!JtiJI. . · 

'\"ith re~pcct to crimin:•l case~ referred to Fll!l,h-r nmerns by a-,btant jutl:;t' 
and principal suddl'r amu·m, we arc of opinitm that the authority t11 on·rrule • 
the jud.~ents of those functionaries in. ~oueh ca•t·s ~hould he n.,tell in the 
!it!',ion judge~, as the appellate authority in civil ea~es dl'tilll'tl by them b pro
P'J.,cc.l to be l"C!>tcd in the civil judges • 

. \n1l with re~pcct to the supposed difficulty of maJ..in.r.; a fair ,Jj,·i~ion of 
labour, it is only necessary to obscrre that tire dhi,ion b intf'ndcd to !Je made 
once for all Ly defining the jurisdiction of the ~enral courts, an1l it will be the 
Eame under either plan. · · 

Our plan is objected to also "brcau'c of tlw t'xpmsc it \\ill occa,iou in pro
,·iding at mo~t of the stations new Luildin;.;s for the several courts." It is not 
explained '•' by new buildings will !Je more 111:c1:ssary if the court of the a~,j~t
ant judge or principal suddcr amf·cn is t!iotinct from tlHl civil and ~c5siou 
court, t}w.n if with a distinct jurbdictiun tl1e a . .;sbtant judge or principal suddcr 
~metn 1:1 attached to that court. The sa1ue aeeomrnodation woul1\ he r('(1uircd 
lll b11th cases, and the courts may be perfectly 1\istinct thou0h hdd mulcr the 
~arne roof. 

,\nd w with respect to the establislunent, the assistant judge holdin,. a di>~
tinct court, will not li(:Cd a greater nulllbl'r of servants to a>'!,ist him "'in the 
trau;•acti1m ,,f hi~ lm;,ine:;s than an a';,istant. judge attached to the civil ami 
~u>wn court exerci.,in;; the ~amc jurisdiction and ubscrvinrr the F.amc forms of 
fJrO<:t:uure .. A. ct:rtain nu!nhcr of gomashtnh~, writers, :~u\ pt·ons must be 
always :.t Ius dqJUs:.l, and 1f tlwrc be a gcnl'ralli:-;t of mini~tcrial officer~ for the 

departments 
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drp:u.tm~nts. under the civil and session judge and the assistant 'udrre i. 
practice 1t Will be found necessary to make a division aml to · Jt " ' nf 
tho•c ffic t d • appom some o - o cr~ o one, an some to the other permanently just as if th 
n 8<·paratc list for ~~ch. 'If o~e n~zir will serre for the ~xecutlon of ~= w~~~ 
ccs, of both the cml and scss1on Judge and the assistant judrre attached top his 
court, but exercising a distinct jurisdiction, there is no reaso~ why he shoul<l 
n.o~ ~trre rqu_ally. for the execution of the same process when the courts of the 
cml nml scsswn J~dge and of the assistant judge are separate. So also with 
fl'"J;e~t to the ~enshtadar, record keeper, &c. llut llcre will be occasion for 
coll•.'•on, and whcthr~ the assistant judge. is to be attached to the civil and 
"~"~Ion court or not, 1f he is to exercise a distinct jurisdiction and to execute 
Ins own llroc<·ss as proposed, it would seem to be. advisable to cive him a 
H'parnte t·~tablishm<·nt, even if it should involve some more exp~nse, which 
do~·s not ap,rc?-r c~rt~in.. !hus in ~engal, t?ough the principal sudder ameen 
ha:. not .n distmct JUnsdichon, but IS an assistant to the judge for the trial of 
such ~u1ts as the latter may refer to him from his own file a stparate establish-
mt·nt i~ pro,;ded for him. . . ' 

0~1 the uholt·! we c~n,ot' percei~e !hat any advantage would be gaine<l by 
ma~mg the as>Js~a.nt JUdge o.r p~mc1pal. sudder ameen, as the case may be, 
~UllJl'Ct to the cml and sesswn JUdge m the manner proposed, while it is 
mtl'IHlcd that he ~;lwultl ha~·e a distinct juri~tliction and be vested with powers 
t~ Jl.roccc;d ~n ~~~ excrcis~ of that jutisdictio.n independently. It is having a 
d~>tmet JUfiS<hction and mdependent authonty to serve its own process and 
cxtcutc Its own decrees or sentences that constitute;> a distinct and indepen
dt·nt court. And us we find that in these essential points there is no difference 
bet\wt·n our plan and that of the Sudder and Foujdarce Adawlut, we think it de
sirahlt.> to avoid the anomaly of placing the judge of the. inferior court in an 
undefined ~ubjection to the judge of the superior one, by·which, as far as we 
can ~t·t, no end can be served. 

It is a diffcrmt question whether it would not be bettt>r to have in each 
zillah a ~inglc court, constituttd as ~Ir. W. W. Bird supposes was intended, 
instead of two ~cparate and distinct courts; that is to say, one court vested 
with the wholt jurisdiction of both the provincial courts of appeal and circuit, 
and thl' eidl antl criminal courts now existing. in the districts to be adminis
tered by a judge aided, as there may be, occasion, by. European or native 
nssbtant judges, to try such casts as. the judge may think proper' to refer to 
them. · • , , • 

(C.) No. III. 
Madras Jutlicial 

System. 

1\Ir. llird recommends this plan; but with a view to the relief of the srssion 
judge, he at the same time proposes to transfer to the magistrate all the cases 
which he supposes are now cognizable by the district criminal courts, ,-iz. the 
cases rcf<·rrcd to in Section 7, Regulation X. of .1816, punishable by imprison
ment for six months, with corporal punishment not exceeding 30 rattans, in 
ca;;es of theft, anll in other cases, with a fine not exceeding 200 rupees, com
mutable to imprisonment for a further period· of six months. The. powers of 
the criminal courts, however, have been extended since 1816, and they are 
now authorised, for particular offences, to pass sentence of imprisonment for Regulation VI. 
two years, with hard labour. We do not.know whether Mr.llird .would give of 1 822. 

this extended power to the magistrate. ·; , .. . . , • 
We have already explained that, in forming our plan for_ the abolition of the 

provincial courts, we purposely abstained from entering into the. consideration 
of any changes of the juilicial systrm prevailing in the Madras presidency but 
what were necessary.to effect the particular object in view. We still think it 
inexpedient, with reference to the work we have in hand, the organisation of a 
uniform system of judicature and procedure for all India,' and while it is. still. 
undetermined what the future system shall be, to introduce any changes for 
which there is not a pressing exigency. The changes we are now· considering 
would essentially alter the existing system, and as they do not appear to us. 
to be necessary for the present purpose, we do not consider it advisable to 
~tili~. •' .·· . . 

W c submit this opinion without reference to the merits of the changes pro
posed, but we think it proper at the same time to offer a fe\V remarks upon 
them. . . , : 

First we would remark that while the tendency: of our recent legislation 
has be;n to confine the ci~il jurisdiction of the principal European judges in, 

sss. 4A3 the 
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thL' mofussil to nppe:Us by the Jlbn under comiderntion, not only wou),) the 
rh·il jtal;l's ha~e the origin:t! juri,..._liction of the prm·incial courts in Mlits ah11rc 
;),000 rupees, which, to m·oul ch:m;r, we propo~c to kare to thl'lll f"r the 
pn>cnt, but also thr wholt> original jurisLlil'tion of the cxbtin~ courts und.-r 
zi!l;.h jml,;rs, n;:sistant judges, nml }lrincipal ~UlMer nmecns, in ~uits \1111kr 

5,000 rupees. .\ll ~urh suits would be nd•lrrsH·tl to an1l fi)rll hy th1· l'iril 
jud;r, :md such onlr as he could not himself inw.'ti6-lle, he woultl rrfrr. to tlw 
n,:;i•t:mt jud:;e or principal sudder nmel'll attached to hi_s court. 

In thr )ladras presidency it is to he rcmrmbercJ, the n.-:.i;tnnt jwb·.; 
:::1rl principal suddrr :uuccns now cxcrcbe nn ilidcpl'n'lcnt juris•lictilln in 
ori;in:U mils "ithin the limits ~uhjcct to thrm, rorrcspomli11; to that of thL· 
jull~es of tlw zillah courts. Of this indcprndrnt juris,liction the nu·a•ur,· Jlr•'· 
)lOSd wouhl dcprin· th~m, and they would be ron"rcrtc'l into n fan·~•. 

\Yith rl'>prct ro the criminal department, under the ~f:!,lr:J'\ ~pt1 111, t h1· 
juri;tliction of th,· u;:~~istratcs is extremely limitrd, nnd thtir }'OII('f of I'll IIi-h. 
llJ(Ilt ;clll r:t!l~- i•, us )Jr. Dinl ob;:crns, not greater than, in ll··n:::~.l. j,- •·nli
n:uily tntrl.Hul to an aHistant; their chi('f duty is the 5Uptrinh n•l• tHT ,,f tlu· 
tdic,·. The m;-tg-i>trate and ~UJ'crintcndcnt of police b al.-o n.lk< tor of 
rl'venue. In constructing the present ~y~tem, it wa.,; thou:;ht tlt:1t thl' 111 :i-
tr::te could not gi'rc sufficient nttl'ntion to the bmitw-; llf rrn·nul! nl\ll ,,.,~;,-,. 
if a more txtendctl jurisdiction''' re committed to !tim. IIi; jutli('j;,J antiJ,,_ 
rity tlH:rdurc wa.s confined to }'Ltty ca~v-, :.all of th•··•· lw onlin:trilr 1 a h •• 
co:::niz:mcc only of such as nrc beyond {1,,. jurisdiction ,,f tlw hl·arl, of i'"li<'l'. 
TLc· fullomng ~tatement ~hows the nwnbt·r r ,f pl'r.uns at'l'u,, •I of pLit y oifc "' -, , 
1Jc iorc the magi>tratrs, juint magistrate~, r<tul a,~i~tant;;, antl 1,, f,,n· tlw Ill·;,,), 
uf JK,Jire rcspcctin~ly, and dw number con\il:ted nnd puni,hc,l iu thl' "·•·unci 
l.:.lf uf 1838 and the first half of 1839:-, 

:'II H.J;ru •n·. Dr•rniCT l' .. Ltcr.. 
- ---

I 

:'i uruhr Cuznidcd :"i um l.c r I Cumi• lcl 

Accused. n "'I I 1111<1 

l'u"i,!.t.d. .\cru·r·• I. I l 1uui•l1• d. 
-I 

' 
;:,,_occ,~o•J Half of t~:B - a,e7S . 1 ,2!1-1 ;,,;,~~lj l-1,:1~!1 • 

Fir~t Half of 1~3eo - :J,G~G 1 ,:Jr.3 5."1,)(1~ 13,11~ 

1be maghtrate, unckr the existing ~ptem, is al,o relicn:d in a ~rr(·at tlc;!n·c· 
from the duty uf making preliminary inquiries in ca~e~ co·~nizabll' b\· tlw 
c~inal judges awl hi;:her tribunals; for the mrbt part such

0 

ca·c·~ arc· "'tit 
direct to the criminal jull.:;cs by the heads of lli>trit:t policr, as will 1m M·c·n !ty 
the following statement:-

llAGISTI!.ACY. lJISTniCT POLICE. 

Cb•rgeo Preferred. Sent to Crin1in."tl (;vurh. Char;;'"s Prdt·n('t.L :Sc:uE lo Crin.inul C'•url•· 

- I CaK'!. I PenonA. Cu.-.~,.. I l'1:rwnJ. Ca!lct. Per•una. ~ {1c·r•ul,)o 

I 

Socoml half of. 1833 283 !)10 131 I 3~-~ 2,;jgl i.3J2 1,732 J,'J;f.l: 

)' ,, 

'I ·'· 

' \ i. 

· ;, I., ~ · '· I 

' t' 
!_ i·'; 

fir, I k!lf of 183!) 
I 

3.8~:1 - 33 l,lf3 174 I 441 2,24~1 ;,oHa 1,5G1 

In thdr proceedings under date the 2d Sc·ptcml)(:r 1831, the Ruclckr ancl 
Foujdarccl Adwaut ex11ressed their apprehcn~ion that from tlw pc·culiarly 

detailed 

" 'Vc cJlr-crvc t that wll(:n it w<.~~ in contemplation to revise the Bcw_r_al Hc·gulations n·bting Lu 
t:.c JJ<it,j'fc judf:.l~, tl.c Gon.:n•or·gcn<:ral iu Councjl dircct('(l tbnt t1~c pri11t:i)Jal bwldcr nmcc·ns ftnrl 
, •rd•~cr arocerlll •l,uultl Le aulhori;cu and fl<juircu to receive anti lry ull original IUJtl cogni1.aLic by 
t.cm wil4uut tl.e int•rvcntion uf tbc judge. 
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tktai!C'cl nature of the revenue settle~ents under the presidency of M d h 
coll.cctors. had f~r too much business in the revenue department to aa~:lt t 0~ thc1r adding to It that part of the duty of the criminal J"ud"'e~ ~h· h · ·n t 1 • ·I" • • • • ,., ., .. IC consists 1. . 1: pre muna_ry mvcstJg~t10n' of ~ases cognizable eventually by the courts of 
c~rcUit, and .thCJr prrparatwn for trial before those courts. If they could not 
UI5ch~r;;e tlus part of the ~uty of the crimin~l judges, neither could they, we 
c?n~nve, go thr?uf?h the trial of. the cases wh.Ich are now subject to the "uris
du;tl?n of the ~runmal col!rts, Without a very Inconvenient and injurious lnter
ruytiOu to thri~ o.thcr busmess of revenue and police. The number of persons 
tnc·cl by the cnmmal courts 

· In the second half of 1838, we observe was -
In the first half of 1839 - - '._ 

- 2,634 
2,332 

IIi th~ year 4,D96 

~lorcmu, it i3 to be borne in mind that, from the offices of collrctor a~d 
m~~.i-tr"t~· hl'in~ wstcd in one person, and from the duties of the collector re
quJnn;; hun frl'quently .to move from place to place, the magistrate's court is 
by no rnc·ans so con'\"cmcnt for the people to attend as a court which is sta
tiona~y; howcve~, such lo?om~tior~ may conduce to the general advantage, l)y 
£·nablm.:r th? ~:I,~Istrat~ to ~amtain a more effectual control over the police, 
mul to obt:un mformatwn '\'l"h1ch may lead to the detection of crimes, and the 
correction of nbuses by which the people are oppressed.. · 
. La,tly, ''"c woul(l rema!k that it is a qu~stion which has been much mooted, 

an1l winch must be considered and deternuned before a general scheme_for the 
admini;;tration of criminal justice cim ·be settled, whether the officers charged 
with tlw superintendence of police should notbe altogether divested of judicial 
authority; and we would submit, that while this question remains undecided, 
it ~('('10:> to he objectionable to disturb the l\ladras system, under which the 
judicial power of the magistrates is limited, in order that J;hey may be able to 
give their attention mainly to the management of the police. 

(C.) No. III. 
Madras Judicial 

Sy,tern. 

llm·ing s~hmittecl to your Lordship in Council" the reasons for which we· do 
not think it advisable to modify the constitution of the courts of the assistant 
jutl;_!CS and principal suddtr ameens; according to 'the suggestion of the Suclder 
.and Foujdarce Adawlut, supported by the government of Madras, nor to adopt 
the essential chm1ges of system recommended in the Minute of Mr. W. W. Bird, 
we shall now advert to the particular observations' and suggestions in the papers. 
before us, which appear to require attention.' . . . . . . - . 

'Vith reference to the proposed t'Stnblishment of a court of permanent ses-' Proceedings of 
sions in every zillah, for the trial of persons accused_ of crimes now cognizable Sud?er and 
by the courts of circuit, it is. stated that although this arrangement "will lessen Fo~JdareeAdawlut, 
in a material degree the delay previous to trial, it will by no means remedy the ~in:~ ~f 
exi;;ting evil to the extent that its ma,"'llitude requires," because of the loss of time Mr. John llird: 
that will still be occasioned by the intermediate investigation of the committing P· II to 6. 
officer. It is observed that permanent sessions have been held. at the stations.· 
-of the proYindal courts since 1830, and a statement is submitted by the 
Foujdaree Adawlut of the cases referred to them in 1839, to show that at those 
stations, notwithstanding this arrangement, the time that elapseq between ~he ' 
arrest and trial of tl)e accused, was on the average 55 days. _From this expe-
rience it is inferred ~'that the advantage from the general adoption of the 
measure thus already partially introduced, wm ensue o.nl,r to, the extent of 
about one-half the result calculated o~ by the Law Comm1sswn. · 

We thought that as the great delay which now occurs between commit-· 
ment and trial would be cut off by the proposed arrangement; the whole 
period intervening between the apprehension of offenders and their appearance 
before the judge, who is to try them, ought not to exceed 27 days on the 
average; and looking to the average of three years past, we Average of three years _ 1 7 reckoned that the time saved bv this measure would be about Deduct _ • • ; 7 
110 da}·s. Now SUlllJOsimr the.avera~.e of 55 day"s assumed by 

~ ~ b Days - 110 
the Foujdaree Ada,vlut, from the experience of one year, to e a 
correct criterion, there will at ltast be a saving of 82 days. The i\\'eroge 
result anticipated by the Foujclaree Adawlut is, thereforr, by no Deduct - -
means so far short of our calculation as would appear from their 
remark. · 

137 
.lj5 

• Days 82 

sss. 4 A 4 But 
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Srs:.:u. i5 to be r£"!Trttrd that 'IYhen the measure in question has been in oprr.1tion at 
thr station~ of the Jlrmiucial courts durin; n period of 10 ye:u·:~, the rrs:~lt of 
it in one onh· has been stated. The a>era;e, we obsrr>e, has bern drawn from 
nine cases refarrd to the Foujdarre Adawlut by the jud~rs holding ~ession~ nt 
the four stations of the prorincial courts in 183!), of which ~ix were from o1!e 
station, and one from each of the other three. The nn•ra;c of thc;;e tllrl'l' B 
4S days. The time between the apprehension aml trial of tlw nccuseJ in !'ach 
of the si."\: cases from the first station is not gi;en, theshorte~t \l"US 15 dap, thl' 
lon"'est 182 dap. Now a period of sL"t months is so Ion; a time. to be con
su~cd bet'IYeen tl1e initiatory proceedings and the trial, where there is no l':tu;;c 
for delay nftrr commitment, ~hat we nrc led to suppose that in the C.'l..~c rrfl'rrc1l 
to, the circumstances were extraordinary, and probably the nrera;e ou0ht to be 
corrected by cxe!ntlin"' it on that account. Furtbcr, it is to be ob~cnT1l that 
the referred e.c-es to ~hich the statement submitted by the Foujdarce Adawlut 
is confinctl, arr considerably less than n fourth part of the whole numbrr tried 
by the court of circuit. 
· \\l1en, according to their own estimatr, there will ben sarin:; on the nrer:1~1' 
of at least 82 days out of the 137 that prisoners nrc no\T detainc1l brforc trial, 
we cannot agree with the Foujdarcc Ad:J.wlut, that "the pri,.on intri:,'1lc :uul 
chicanei}' 'IYhicb promote recantation, fahe tlcfcn(.'('.~, anc} prrjUI}" ill th(•ir to Up
port, would in no respect be diminished.•' And \l"C think 0l'!lrrally, that their 
obserrations as to the inconnniences to which the people nrc ,.uhjcet in 
criminal cases before our courts, howc;cr just thry may be a~ nppliec.l to the 
present system, would be in a great measure obriatcd undl.'r the l'rupu,t·d 

. arrangement. · · . . · 
There can be no doubt, bowe>er, that some time would be sa;ed, an1l err· 

tainly much inconnniencc to the prosecutors· and ll"itnesses, in the ca·e~ tried 
by the session judges, if thcr came to them directly. from the l'olicc or 
magistracy; and 'lYe think that this will be the proper course, lrhcn n l!oocl 
system of police under a public prosrcutor shall be organised. The plan ,.u:;
gested is to dispense with the internntion of the ·aEsist:mt jutl~c, or princ·ip:~l 
sudder ameen, in all cases cognizable by the session jud:;('5. Hut it is l<l be 
rememlJered that by this intcrrention the cases which arc se-nt up hy the 
police, &c. without sufficie~t proof to support the char;.{PS against the pri,;uner~, 

Diocl·•••d. Committrd. are prevented from going to trial. y~· c find, on rl'fl'r-
First half or 1S3S • • ;f.s · · i54 ence to the operations of· the criminal courts in C.'l"C~ 
~~~;~alf ~}t~SJ:J- 't 9l~ cognizable by the courts of circuit, that the number of 

• 
1

'
1 0 

· 
1

'
1 persons discharged for want of c.ridence is gcnrrnlly 

greater than the number of. persons committed. This plan, under cxi>tin.:;
circumstnnces, would therefore at once more 'than double the number of per
sons to be tried by the session judges ; ·and they would ~al"e a great deal more 
to do in the cases to be tried from their coming to them iYithout prc,ious pre
paration by a committing officer. On the other band, the assistant jud"'CS and 
principal sudder nmeenl!, whose time is in e\"ery respect le~:i Yaluablc~ would 
be relieved from a >cry large portion of the business intended to bo nssigned 
to them. The judges, we apprehend, could not clo tho additional work which 
would fall to them in the criminal department, without either leavin,. the cil"il 
business in arrears, or transferring nppeah in a greater proportio~ than i~ 
desirable to the subordiriate tribunals. • 

The question then is simply whether, seeing that not more than half of the 
.cases • sent up by the police and magistracy are found on examination to be 
supported by evidence which warrants. commitment, it is advisable, fur the 
~ake o_f c~pediting the trial of such cases, to burden the. session judge with the 
mrestlgatlon of the other half abo, by which his valuable time would be so 
mu~h occurJied that he could not give the requisite attention to hi" civil 
duties. · 

If_ it be determined that all ca:;es cognizable by the se~~ion judge shall come 
t? h1m from the police, without the intervention of the assistant judge or prin
Cipal ~;udder amcen, it will be necessary, the J"ud(!:es of the FouJ" d:J.rcc Adawlut 

1'~-:..<.lvJir.gl!, p. C. J "th b • • .1 ~ • o J~<:rw, at t c scss1on JUuge ~hould himself perform \vhat may rcmam to 
· be 

• Ptraono only are mcntio!Jed in tLe atattmcnta, Lut it ia pr~sumcd that the proportion of cases is 
a Lout tbe aame. 
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Le tlonr, in order to complete each case £or tn'al·" a. d th k 
· t' '11 b • n ey remar that " th prpara 1on WI e more exactly adapted to the trial both bein"' th k ~ 

t IC same person, \\ho must kijow better than any o~l;er can wh " e wor o 

(C.) No. Ill. 
Madras Judicial 

System. 

':a:~ require· further t'lucidation." If the trial were to be defe~ft~~~i~ ~~: 
t a. l ~ho~ld be comple.ted by such preparation, there would be little relief to 
tllc p~o~c cutol'll nnd Witnesses. llut the judges explain that they intend "only 
" lat s nm; oftrn done by circuit judges, and always by criminal jud"'es sudder 
nmce~q, an~. assistant criminal judges, in cnses in which sentence is" p;ssed b 
~hem~ch·.es. • And we apprehend that it is not the practice of criminal judger. 
111 case~ ln ~\·hlch, upon a perusal of the informations received from the police, 
t:1ry t.lnnk ~~proper to .call for further evidence, to defer the commencement of 
t 1e tnal unhl such endence is forthcoming. We suppose on the contrary 
that thry cntrr upon th~ trial. immediately by taking the e~aminations of th~ 
}lro~ecuto~ and of the Witnesses for the prosecution who are in attendance 
nnd allom.ng them to.retum to their homes, adjourn the proceedin.,.s until th~. 
furthrr cn~~nce requ1rcd is ready. We are of opinion that this is 0the proper 
course. "1th respect to the prisoner's defence it is ordered that it shall not 
be rn·onl~d·until after the evidence for the pros~cution has been gone throu"'h; 
,umkr \linch rulr, a.lth?ugh the prisoner's \\itnesses may be in attendance from 
the first, thry must wmt unto the end before they can be examined. We think 
that th~ courts ~lwuld have a discr~tion to prevent this inconvenience. 

C. 0, Foujdaree 
Adawlut, 1 August 
1835· 

111(• Jucl.;cs of the Foujdaree Adawlut suggest, "that the original informations 
f,h~~l<l ~c s~nt up to the judge immediately. that they are completed, without 
wa1tmg, n.~ 15 now done, for all the parties concerned to accompany them," and 
that the JUdge should "communicate direct with the officers by whom the' 
infonna.tions nre taken," which seems to be a proper arrangement, in order that 
measures may be taken as early as possible to remedy _any defect in the pre
lim!nary .proceedings, and in the evidence which has been collected by the 
pohcc. . • , . • . . , 

If, on the other hand, it',should be, deemed advisable to. continue the present 
procr~~ of commitment; in order. to prevent the session judge being burdened 
with the examination of cases sent up by the police on insufficient grounds; we 
think that some of the delay which now occurs at that stage might be obviated, 
if the as~istant judge or principal sudder ameen were authorised to make the 
commitment at once, when· the charge is borne out by the informations received 
from the police, and. the statements previously. made by the prosecutors and 
witnesses nrc confirmed on oath before him. · When the preliminary investiga
tion has been insufficient, and· the informations are incomplete and unsatis
factory, the assistant judge ,or principal sudder ameen must, of _course, take 
fresh examinations and make further ~nquiries ; but we think that ne need not 
prosecute his inv~stigation further than to satisfy hims~lf that t~ere is proba?Ie 
evidence to sustam the charge, and spould then comm1t the pnsoner for trial. 
The trial should be commenced as soon as, possible after the commitment, and 
should be conducted in the way proposed, on the supposition of the case coming · 
directly from. the police. ·· , . . . . 

The Foujdaree Adawlut observe, that the plan of dispen~ing with the process 
of commitment ·"will involve the consequence, that a prisoner once put upon 
his trial for even the greatest offence, can never again be brought forward for 
the same crime;"' m1d they remark; that "a greater latitude must therefore be 
given to the police, as to the period within which proof of the graver .crimes is 
to be completed." llut if the judge is authorised to postpone the tnal, Ol' to 
adjourn it from time to time, till the proof which appears to be acc~ssi?le is 
obtained, as we suppose is intended, it does not appear to us that 1t Will be 
necessary to give such further latitude to the police. We do not see, howev~r, 
why the session judge must necessarily . put . a priso~er so brought befor~ htl;ll 
on his trial, when, from a perusal of the mformatwns se~t .by the police, 1t 
appears to him, fhat though they afford strong ground of sup~c10n ~o far as tl!ey 
go there is some evidence wanting, and not at present accessible, Without wh1ch 
he' could not be convicted; in such a case, we think that the prisoner should 
be dischar,.cd without trial, and that his situation in consequence should be 
just the sa~e as that of a prisoner who, u~der the present s!stem, is. discharged 
by a criminal court for want of proof suffic1ent to warrant ~1s commttment .. 
· The Foujdai·ee Adawlut suggest that " all cases not ,rum~habl~.by the P?h~e 
or magistracy, should go direct from them to the sess1on JUdge, to be distn- -

585. 4 B butcd 
• 

P· 8. 
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butctl b,· him "to thC' re~pl'rtin~ authoritir~, "ho, undl'r the new phn prnpo, t·d 
by the ·r...'lw Commi~sion, uill be romp~trnt to try m.Hl pa~~ ~rntrnr~ on thl'm, 
except at the !'b: t!rtarhrd court,;, to wlurh the .ma.;t;tracy ancl 110~ec ~lwulcl 
send such· cases as tln·y arc competent to ~eCid~~ thn·ct, forw:mlm;; ,to the 
session judge diiTct all the ~an- olfenct·s." ~,wn1f the yn1r~~i of rommllml'nt 
in cases cognizable by the session jud5e be lh,;pmst·d .mth, 1t would be hettl'r, 
m• think, to makr the exception to the nbo'l"e Eon;,:t;estwn the .bl·nrral rulC', t!1at 
is, that the ma:;istracy and 11olicc should cn·rywbrr~ H'~ld thn·ct to ~1c n<.,l>t
ant judge or principal sudt!rr nmrrn, nn~l to the ~r,;s10n JUtl:;c rc>pcc~m·~y, the 
cases nhich fall to their srn·rnl jurisdictiOns. .,\t nny ratC', the H~>IOU JUcl.~r, 
whose time is most 'l"aluablr, ought not unnrce,;;arily to be bunh·nrd by a 
bu,-inrss of detail of this kind, in w hicb there is no room for the uert·i,-e of 
discretion, and \>hirh, therl'forc, ~;houhl rather be c'Omlllittrd to n ~>UhonlinatC'. 
If tlu.> fonnrr arr.m::rment be adopted, it should he )lf0l·hlr1l, that \\hrn, on a 
peru>al of thl' pre'l"i'Ous procccdin~ •. it ?PIWars to~ .n.~.~bt~n~ jutl:;l' or pri.m·ipal 
suddcr :llUC('ll, that :1. case !"rot to lum 1s bryant\ Ius JUn"dlrllon, hr ~hallunme
diatrh· fomard it to the session judgr, nllll that the !'t'l'~iou jull;r ~h.:ul pa.•o~ to 
the ~~istant judge or 11rincipal suddcr nmN·n in lil.:e manner any C':l~,· ~l'llt 
to him nhich n11pears to be nithln the juri&liction of the utter. It ~hould 
perhaps be provided aho th:~ot the sr~sion jud50 shall have n di:<cn·tion to frml 
back any case llhich he thinks has been wron:;ly tramfl'rrcU to him by nn 
inferior judge. · 

It is sug-gested by the Foujdarce Adalllut, that \\ hrn a lower court ha.s tried 
a. case, nhich on the trial turns out to be one nheiTOn it is not rompl'lrnt to 

·pass sentence, the case should be banded on to the hi5hrr court, nhicl1 :.hould 
pass sentence mtbout holding further proceedings, " except it dccmll it lll"l'l'S· 

sary to take cridencc on points upon which that taken by the lower tribunal 
may appear dcfecti'l"c." This is objected to by the hon-rnment of ~l:~.dras, but 
we think it might be safely allowed, 11roriding that the d(·positions shall be n·ad 
on:r in the piTsencc of the deponents and the prisoner, nnd that the drponl'nts 
shall be liahlc to fresh ex.amin:~.tion by the court and by the prisom·r. 

The ~ladras gonrnmcnt arc of opinion that ns long n.s the usc of the 
l\Iahommednu law is continued, it will be necessary to ·retain n M:Womml'llan 
law officer for each court, and they think that he shoul!l be " associated \lith 

. the session judge upon the trial of persons, nnd for nfl·ITnrc to be made to him 
in questions of law," but that the futwa should be dispensed \lith. . 

Upon the principle of n'l"oiding all change not necessary for the main purpose 
in new, nc proposed that the session judge should be nssistcd by n Mabomrdan 
law officer, as the judges of circuit are nt present; and wo meruit that the law 
officer should dcliwr his opinion by a futwa, ncconling to the existing ruks. 

l\linute•·ft~ellcn. '\'e are sensible, howeYcr, that this mode.of proceeding "is n great rlog, nnd a 
i.1r: J~!t Ilf'ds great source of delay," particularly under the provision which rcquirl·~ n refer-
,,,. • '' 

1 19
' cnce to be made to the Foujdar~e Adawlut, when the judge disaJ'1,ron·s • of 

the futna upon grounds not rclatmg to the person:!.l competency o·~ witne~sc~. 
\\: e pres~me that the Madras gonrnm~nt i~tem! ~hat the law. o~ "·er ~ittin.~ 
lnth the JUdge as an assessor, should ddJ'I"cr lw; OJlllllon on el·ery cas Pmd ~ohould 
be at liberty to record his reasons, but that the •lccision should ~rcf,t with the 
judge without a reference to the Foujclaree Ad:mlut in the event ,

11
'
1

" ditfm·ncc 
of opinion between them. In our general scheme of judicature, ~11 ~ ~hall pro
bably propose that the judges having jurisdiction corre~pondin'" t~.hat of the 
session judges, shall be assisted by assessors, but r;hall'not be 

0

bot.\t1 hy their 
\'erdict ~r opinion. w~ do not ~pprehcnd therefore that the propo~ tl nrrangc
m<·nt mil obstruct the mtroductwn of the plan we have in contcrn :·\tina ; we 
think rather that it will tend to prepare the way for it. On this co, \'\deration, 
and scdng that nearly a third of the references now made to tht.~'oujdarrc 
Ada"lut will. b~ saved hf the change recommended by the 1\ladrns authorities; 
your Lordsl~tp m Counc1l may perhaps be disposed to sanction its adoption. 

Tltc FouJdarce Adawlut suggest as an alternath·e that the session jullgc 
thould be empowered " to avail himself of the services of respectable natin~. 

merelY 

• In tloe '"'If year fmm January to June 1839• out of 101 ca•c• r.fcrrcd lo the l'oujduree Adawlut, 
:a ""'e ll"f<·rr<·d on tl•i• uc<:uunt~ Leiug about one-third. In the whole year from ,July 1838 to June 
18.1~• tl•e nun.ber rderrcd on llJtJ account was 51 out of 17G, or ucarly 111 vne Lo thrte and a half. 



5.59 
mrrl'ly as n jury, upon the principle rither of Rezulation VI of 183'l f th 
lkngal Code, or of RC'gulation X. of 1827 of that for Madras;, Tl • 0 th e 
" thl y nrc st 1 • li d 1 · 1ey sav at . · , · rong Y me nc to t 1e gradual and discretionary introduction of 
tlu~ plan. Ther do n.ot howeyer explain which of the two systems referred to 
\\ lncl~ ~re C'~SC'ntJally d1ffercnt m respect to the effect to be given to the verdict 
or OJll~IO~ of the asscs?ors, they would recommend. We are of opinion that 
the pnnc1ple of Rcgulat10n VI. of 1832 of the Bem:-al Code is preferable and 
we SC'e no objection to extending the proYisions of Sec. 4 of that Rezulation to 
M~dra.~, to enable the session judges occasionally to avail themsel~es of the 
ns~1~tanc~ of o.ther respectable natives as assessors in criminal trials, either in 
COnJunction \nth .t~e la~ officer. or separately.• We believe that in Bengal and 
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pombay the ~rons10n m quesh~n bas been of little practical use, from the 
JUdges not bemg empowered (as m the l\Iadrn;s Jury Regulation) to enforce their Reg. x. of 1g

27
, 

attendance of persons summoned to serve as Jurors or assessors, or as members 
of punchay~ts. We do not however propose, that in extending the provision to 
l\lndra11, th1s drfe~t should be remedied .• We think. it better that the experi· 
llH1lt should be tned at first only on part1cular occasions at the discretion of 
the jud;e, when l1e can obtain the voluntary assistance of persons of character 
nnd influl'nt"<', whose example will be likely to dispose others to afford their 
servicl's wllen.cnlled upon. It is a~ object to accustom the. people to this duty 
gnulually, takmg care not to make It burthensome, and aimmg rather to render 
it nn honourab!e distinct~o~ to be called upon to perform it. In the code of pro-
cedure there mil be prons10ns to make the performance of the duty obli.,.atory 
nnd in_ the meantime we would leave it optional. · · · " ' 
. We presume !hat the suggestions contained in paras. 1 0 to 14 of the Proceed·. Pr~ceedings, 

ings of the FouJdaree Adawlut, are approved by the Madras government, and Foujdaree Adawlut, 
we do not see any objection to them. p. 10 to 1+· 

In p. 15 of these llroceedings, it is said, "the Law Commissioners state that P· 
15

, 
thrre is only one district in which it will be necessary to provide for the trial of 
cases cognizable by the session judge at a place detached from his own station, 
Tiz. Cnnara, and they propose that the session judge at Mangalore shall go on 
circuit to Honore at least once in every year;" upon which the judges remark, 
that as the gaol at Honore, under the present ~ystem, is delivered half yearly, 
the delay now experienced would be aggravated by the arrangement suggested. 
It will be percciYed, however, on reference to our Report, that we proposed Report, P· 4s. 
that the judge should hold sessions at Honore at least once in every half, 
year.· ·· · · · · · · · · 

The judges further observe in this place, that "the Law Commission overlook 
the fact, that in Malabar also, both Cochin and "Tellicherry, at which assistant 
judges are stationed, are detached .to a considerable distanc~ on. each .~ide of 
Calicut the station of the present Zillah and of the future sessiOn JUdge. We 
did not' overlook the fact, that ·there are detached auxiliary courts at Cochin 
and Tcllicherry, and we had under consideration the question, whether at the 
latter lllace, which is the station of the court of circuit, and where .consequently 
permanent sessions are now held, it would be necessary to make a special 
arrangement for the delivery of the gaol, such as we proposed for Honore; but 
seeing that it is only 42 miles distant from Calicut, and that the extreme point 
to the northward, subject to the jurisdiction of the au_xili~ court, is not 
beyond 82 miles it did not. appear to us that the incomemence that would 
attend the trans~ission of case~ cognizable by the session judge to Calicut, 
would be so considerable as to render such a measure advisable. In many 
districts under the Madras presidency, the distance of the more remote places 
from the station of the zillah court is much greater than the distance of the 
farthest point in North Malabar fr<_>m' Cali~ut. W~t~ re~p~ct to Honore, for 
which we thought it proper to propose a specml.pron~10n, It IS to b~ observed, 
that it is 110 miles distant from Mangalore, which wlll be the station of the 
session judge, and there are places whence cases may come to be tried there, 
that are upwards of 200 miles from Mangalore. . 

Instead of the session judge of l\Iangalore holding a court at Honore. half
yeai-Iy, as we proposed, the Foujdaree Adawlut . recommend that the ass~stant 

· Judge 

• In the pre3idency of lle!'gal, in 1~3g, ~ut of l,o,Bs trials .by sessio~ judges, in t54 the assistance· 
ofnath·cs wus had, under tlus Ilegulatwn; In 1840, m 207 tnals out o11,341. 
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~~:,~~'tL~i~i · jud~t' there ~houht br -rcstrtl with thr powers of n !'es~ion jml;e. Tht-y ~t!C::;r ,t 
tl ~t n ffic 'r of c"-Ilt'n·,.nct' and st:uHlin"' in thr Hn ll'l' !'hould bt• f.del'lt·tl fnr ~.ptcm. Ia a 0 l ~ "' • r 11 11 l . k this duty, and that hr shouhl ha-re a ~up~·nor rate o a owanre. u·r t till -

it mll be 5uffirimt to station at Sirsee m lrpt~tr Canara n sudtler m?t't'n lt_t·l.'':ltl 
of a prineitial stHlder amrrn, with power of hlm,.df to try nml tleeulc n~m~nal 
c.'l.5es that arr now cognizable by sUlldrr amcrns ~n .rdcr~nre f';'om rnnun:1l 

~ ~. Itcg. III. judges; that is t? say, all r:imin~ cases whirl! n crumnal JUdge ~." comp<'l!'llt 
of tS33· to decide, cxcrptmg cases m wluc}1 t_he ll~ICS ronccmrd n:c L.u~pc.'l.n>~ or 

Americ:u1s, or nati'fe officers of }lohce ; 11rondin; that rn...;cJt not ndJUthrablc ~y 
him shall be srnt by the mnf;istrncy aml police to I !onon:, to be finally I~L~
po~ed of by the as;:istant ju~;~. Ut.lOil mature romHlrrn~on \\e n;n-_C' \\lth 
the Foujdarec .Adawlut, that 1t IS adn>-:~.ble !u rmpowrr the J~Jne. of the co~rt 
at Honore to trv all cases ~cnerally cogmzable by the H'S~IO:t JUd;t·s \\h1ch 
shall arise within' the jurisdictions of Honore nml Sirsct'. 

,. tS. It is proposrd by the Su~ltler .\dJ.u-lut also to ;rl\·c to thi:~ offircr the p_on·~l'li 
·of a cinl jud~e for the tnnl of nppe:W from the f'Utlder ruuN'n!l :uulcb,.tnct 
moomiffs sub"onlinate to him. We think tlw &hould be tlonr, nntl we tlo not 
see :my rc~on "by the urioinal juriffiiction of a M\'il jutl;t> ~houhlnot be !'Oil· 

frrred u;10n him likeu-ise. lleing \'cstcd u-ith all thl' }lOirent of a ri ril and 
session jutl""e, it appears to us to be fitting that h£' t>houl<l he 1h·~i;nat<1l by 
some other title th:lll that of as~bt.'lllt judg;l', which is nppropriall"ll to an officer 
exercising nn inferior jurisdiction. \\' c would Fuggrst that he !ihould he 
styled Cinl and Se5sion Judge of Honore. 

"1th respect to Sirsee, we appro,-e of the .nrrangt>ment rccomuwmktl hy the 
Sudder nnd Fouj!bree ~\dJ."lut, except liS rt'ganl11 the criminal juri>'{lirtion pro
posed to be gi\'rn to the suddt'r nmccn ; we think that n pon-rr cxtrnc.ling to 
mo years' imprisonment, with corpornl punishment to the nmount of 150 
lashes with a cat-of-nine. tails, is greater than ought to be committed to n jutl.:e 
of this class, at a detacbrd station, \rhere he is not undrr tho sup<·n-bion of a 
European superior. Under Rt'gulation III. of 1833, sudder o.m<·ena nrc rtnlJOW· 
ered to exrrcise the jurisdiction of criminal judgt>s only in such ca.'it'S n.<~ the supe
rior judges of the courts to which they :l.l'e nttaclu·d think proper to rcfl'r to them; 
and the judges are authorised to o-rer-rulc their I'Cnlt'nccs. It i!\ 11robable that 
in the exercise of their. discre!ion the criminal jucl;;c.<~ do not commonly refer 
to the sudder nmeens the higher offencrs cognizable by them, nnd that those 
officers therefore seldom exercise the extend(·d powers confl'rn·d upon the cri-

• minal courts by Rrgulation VI. of 1822. We think that if a suddl·r nmt'en is 
appointed to Sirsee, he should be restrained from lla.>;.>;ing sentencrs cxcerding 
the limits specified in Sec. 7, Regulation X. of 18JG, rlz. ~>ix months' impri;;on
ment, and corporal punishment not exceeding 150 lru.hes with n cat-of-nine
tails, in cases of theft; in other cases with a tine of 200 rupees, commutable 
to imprisonment for a further period of six months. If this is not npprond, 
we think that a principalsuuder nmeen should be continued nt thi~ station ; 

· . • nup .... but as the duty is wry light, the salary of the office 
~lontblpalaryofPr~nc•ral ~udder Ameen 5°0 mi.,.ht be le3S than the ordin~ ratt' somethin,.. brtwccn 

c.f Sudder Ameen - - 200 h 0 d h ' 0 
t at an t e salary of n sud er amcen, so as to secure 

the mrlccs of a person of superior qualifications. W c nre still of opinion that 
it is not necessary to make a Fpecial provision for the trial of cases cognizable 
by the Eessions judge at Tdlicherry ; we do not therefore recommend that an 
arrangement shall be made there similar to that propos«.'d at Honore, ns sug· 
gested by the Sudder and Foujdaree Adawlut. . 

Promding•,p.lj. We agree with the Sudder and Foujdaree Adawlut, that" at Coehin a Euro-
pean principal sudder ameen will suffice in lieu of nn assistant juu~e," and that 
he should have the Jlowers proposed. The number of cases committe!l for trial 
1Jtfore the drcuit court from C..:Ochin in the year from 1st July ll:l:.IH to 1st July 
183!), was only four. · 

l'rwtcin~'• p. 19 .• With rc~peet to the charge of the gaols, the Foujdarce Adawlut propose that 
1t bldl be vesttd in the assi~tant judges, as \Ve Fuggested, but not in tho Jlrincipal 
M.:ddcr amccn~," where European judicial officers exist." \V c arc not quite satis
fied wit_h t~e r~'a!'ons a.<;"i1,rned for this exception, but we think the question i~ 
one wluch Jt Will be best to leave to the determination of the local ~ovcrnmcnt. 

'Dw Jud;;es of the Suddcr -Adawlut concur in our recommendations with 
~eFpcct to the j_uri~cliction to he exercised by civil judges, and by ~s~istant 
JUdges aJHl prtltclpal sudder amecns respectively, in original su1ts, nnd 

nppcab 

Prr;ltfdjrJ~!!, 
r i''· 2 j ar,d~ o:.G. 
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app~al~, regular and summary,, both when the srveral courts are at the same 
statH!n, and \rhcn they nrc at d1ffercnt ~tations. "' e have only to obsen·e that 
we .II HI not. mean that nppc:als from district moonsiffs should be preferred t~ the 
:;'~~,t~nt JUd.7~ or prmc1pal sudd~r amc~n at a . detached station, except 
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llhtrc the d1~tancc would render 1t very mconvement for suitors to attend 
the principal court of the zillah," and we do not think that this exception applies 
to the parts of 1\lalabar within the jurisdiction of the court at Tellicherry. 

With respect to Sirsec, if a sudder ameen be appointed we think that the 
appeal from district moonsiffs in that· jurisdiction should 'ue to the court at 
Honore. · · . 

. . 

Report, p. 3·2. 

We recommend that all special appeals should be addressed to the Sudder Report, p. 2;. 
Adawlut. The judges of that court agreeing with us in principle, but doubting Proceeding•, 
the practicability of our plan with the present working power of the Sudder ·r· 27 to 34· 
Adawlut, propose to except special appeals from decisions passed on re()'ular 
appeals by n.ssistant judges. and principal sudder ameens, which they think 
should lie to the ciril judge. Certainly there will·be a great increase to the 
work of the Sudder Adawlut, by giving that court exclusive jurisdiction in 
special appeals; but looking to what is done in the Sudder Dewanny Adawlut. 
here, and in the Sudder Adawlut at Bombay, we do not think there is reason 
to fear that it will exceed the ability 'of the court as at prrsent composed. 

As the periodical statements do not distinguish the regular and special 
appeals decided by the zillah judges under the present system, we cannot ascer

. tain exactly wlmt would be the additional labour imposed upon the Sudder 
• Adnwlut by the men.sure proposed, but· from the materials before us we may 
make an estimate which prrhaps will not-be very far from the truth. The 
a;pecial appeals are distinguished in the statemrnts showing the operations of 
the provincial courts, and we find that in the second half of 1838 the number 
of special appeals admitted by those courts was 21; In the same period the 
number of appeals decided· by the courts from which special . . 

eal li b · · · 1 491 Of th' b By z•llah JUd-e • - • 435 app s e to t e provmc1a. courts, wa;; . ; lS num er By assist. judge, under Reg. VII • 
. ·some must have 'been spectal appeals m which the decree was · of 1so9 · sG 

final ; allowing for such cases, it tnay be · assumed that the total · · 
number of special appeals admitted by the provincial. courts was 
not more that five per cent. of the· decrees passed on regular 

. -appCals by the courts .referred to:. · The number .of de~ees passed 
on regular appeals in the same half year by asststant JUdges and 
principal sudder ameens, registers, anq sudcle~ ameens, was 641; 

·and supposing the proportion of ~;pecial appeals to be· about five. 
per· cent; 'in these cn.ses also, the number of such appeals pre-• 

Assistant judges • • 
Principal sudder nmeens 
R•gist~rs • 
Sudder •zneens • 

491 

- 1!)0 
21 

171 
- 259 

ferred may be taken at 32. · ' ' · · · . ' · ' · ' ' 
' Fiom this appro~mative estimate ·it' ~~uld ·appear, that the . Tran~rred {;:;: !;;1~~; ~::~: · -~!_ 
number. of appeals that. would be transfe~red to , the Sudder 

. Adawlut . would be about 106, ~r, say, from ,tha~ to 120 per 
annum. , 

Addin"' to the hi,.hest number the average of appeals, regular 
and special, now di~posed of annually: by the Sudder A~awlut, 
the total will be 132 per annum to be heard by three JUdges. 
This is' near the average number of appeals drcided by the 

53 
. r HnlfYeur - • • • 

Whole Year .. • ..-;;;6 

Appeals decided by the Sudder Adawlut. 
Domb~ty, froiD 1834 to 1839: 

1834 • • 13511837 • • 58 .n35 - • 133 1836 - • 136 
1836 - - 11• •Rag .- - 119 

Average .. • .. 116 

Sudder Adawlut at Bombay, in which there are gen. ern!ly three 
b • b t t The Excluding 1837, in which the numLcr of jud,.es presrnt the remaining one emg a sen on ClrCUI ' appeals _uecided was unusually low, the 

ave~a"'e numb~r of appeals disposed of by the Sudder Dewanny ••erose" ••7· 
Adawlut at Calcutta is about treble.. Each judge of the Madras Ap;>enls di>po•ed of by the Suddor Adawlot, 

Suddcr Adawlut will have to decide about 44 appeals in the year; ,830 C~lcu1to, r~~~ ·~~~;· ~
840 ~ 4; 6 

but more is done grnerally by the judges of the Sudder Dewanny 1833 - - 3'" 1838 - - ••3 
· f h t d 1 ore 1834 - - a9• 1839 - •11 ·Adawlut at Calcutta; and by many o t em a ~ea ea m ' •Bas • - 794 1640 - - H::. 

as will appear by the following memorand~m of appeals finally •83ij - Avcr:•s•r;•~ - - 393 • 

disposed of, or opinions thereon recorded.m.l837, 1838, 18~9, 
and 1840, by the judges who were present durmg the whole, OI a 
grrat part of each year. 

4»3 
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Sl'l:CI.\L HEl'OilTS OF THE 

1 ~17 
)ll;) 

Dy one J1al;,, (<7) 

9J 

- (b) ;o 
- (c) G3 

. - G3 

(a) Present to beginning of AngusL 
(b) To the latter end of October. 
(c) From 12th April to end of October. 
(d) From 15th March. . 
(t) To the middle of September. 
(j) Absent one month. 

:.3 
(J) :J:.! 

49 
(t) -17 

(j)23 

• 

J~l<l. 

-----·-----
( •/) :.u 
(/•l ·1!1 

(i) H 
:13 
33 

2!1 

··~ (/.) lt;J 
JU 

(I) :~a 
;,oJ 
:II 
38 

(g) From lSlb February. 
(h) From sth June. 
(i) From ::JJ ,\u:;uot. 
(k) rrom aJ April. 
(/) From :d June. 

Brsides the 44S ciril appe:W finally disposed or by the Sudder Dc\v~ny 
Adalflut at Calcutta in 1840, the miscellaneous business was Tery be:lt"Y; nz. 

)Iisccllaneow Petitions, 2,451 - - ~liscellaneous Procc.'t'ding~, .J,GRO. 

The miscellaneous ciril bu~incss done by the ::\l:ulras Suddcr Ada\llut u not 
~hmm in the returns, but we :q1prchcnd it is comparntin·ly light. 

5 judges present through the l•ar. By the Calcutta Nizamut Adawlut, the numbl·r or criminal 
1 " - " 1 ~month. trials disposed or in 1840 amounted to 725; nntl onll'TS \ll'rC 

! . _ : ~ :~::~: p:J.Ssed on 432 appeals. Dy the Madras Foujdarce .\d.:mlut, in 
the yrar from July 1838 to June 1839 (the latest for which ne 

s have !'een returns), the number of criminal trials disposed o£\ras 
102; the number or miscellaneous appenls in criminal casl'S dis

posed of by this court does not appear. Dy the .Foujthrce Athwlut nt Dam
bay, the number of criminal trials disposed ofin 1838 was 1G3, nnd the nnrnge 
number from 1835 to 1838 was 133. TI1e number o( miscellancow pctition3 
in criminal matters disposed of by the same court in 1831:1 n:lS .J32, nnd the 
anrage number from J 83S to 1838 was 350. . 

'Ve think that the judges should be restrained from admitting t<pccial appeals, 
for such re:J.Sons• as are stated in para. 34 of the Proceedings o( the ~udder 
Adawlut, or upon nny grounds but those distinctly specified in Clause I, Sec. 4, 
Regulation XV. of 181G. We do not understand the suggestion in this para. 
that, " in lieu of admitting a special appeal to the Suddcr Arlawlut in such 
C:J.Ses," (i.e.) in C:J.Ses where the decree upon a regular appeal is contrary to 
endrnce, in such of thrm as originate in the decrees of district moonsiff . .;, the 
ciril judge should im:1riably refer the regular appeal to his assistant judge, 
or principal sudder ameen, so that the special appeals should come before 
himself. 

Repc;rt, p. 34. In order to sa¥e the ci¥il jud.r;r~ a.:; mueh n~ possible (rom business of detail, 
we proposed that they should he aut l10rizcd to refrr the execution of their 
decrees to the assistant judges an•lpriuc·ipal sudder ameens, as the provincial 
courts now refer the execution of tlH·ir dl'crccs to the courts below them, aud 
that the assistant judges and priut;ipal suddcr amecns should likewi:<P be 
charged with the execution of their decrees of the Suddcr Adawlut; the J ud.:.;c:s 
of the Sudder Ad;llwlut, on the contrary, recommend that the civil jud~c·s r-hall 

Prvct-tdiLl;!, P• ::~ execute both the1r own decrees and those of the Sudder Adawlut. \\' c n.~'Tce 
with the judges,· that to throw upon any single tribunal the execution of the 
decrees of the whole of the higher and lower courts is untulrisahle. But this 
obserration docs not apply; for while we proposed to kan: to the nssistant 
judge and principal sudder amecn the duty now perforuH·cl by them, and 

I:c1-ort, p. ;:;. by zillah judges, of executing the decrees of the higher euurts, we n:com· 
• mended 

• _u,,on a 9"t.,tioo wl.ctl•er a •pcc~al appeal may be admitted when tbe judgment may appear toLe 
m;,r,lfcstly "'tl1"ut or runtrary. to tVldcncr, the l:iuddcr Dewanoy Adawlut at Calcutta J,cld that n 
•yec••l. •I'J•••I rannot be adrr:ntcd on 1uch grounds under Sec. 2, lteg. XXVI. 1814, correspomlwg 
Wllh Clau>e 1, Sec.~. lto·g. XV. of '.81u of the Madras Cod~, which requires that all the fact• uf 
tJ,e '"'c '''""l•ll.c a"urnt·d as ota\cd 1~ the decree: Con•tructrons, vol. 1, p.l!4. Src nl•n rule men· 
ttolltd, I'· 81, vol. :;, /!•·port• cfCascarn tbe Suddcr Dewaony Adawlut. 
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mr·IHI•·tl t!tat tliiT ,Jt,,u],J IH' nlicv(·tl fro 11 ) , -· .1 
II 

· 1 a tC.l1liT r utv h)' r. 1 · h 
~w ' cr :tllHTlH t'IJilljll'!l'llt to l"c·c·utc tll!'I·r . 1 n em ermg t e , · ·' · Cl\\llt(:C!"('(',,, 

" 1' t],. Ito! J>~"n• ill· t!tat the· officer 'Vho triC'> n 1 .. 1 c !t"S ~ m 1 . 1 
0

\·l·r · · tl · · · · . ' · '· " " a ena advanta"'e 
.Ill\ 11 II r Ill Ill\ t·,lt"alm" the lndejJCnllL·nt cl"r' J • 1 ° • • f 1 "' "' " m~ " uc 1 oppose th cutiOn <• t II' t!.-nL·t· Jla.-;~cd in it " from hi's I . e exe-
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1 I 
. • persona expenence of the 't 

nnc ' dall.; uf the C<br nnd knowled"'e of the . di 'd I h men s :u1 " '1'1 b 1 ' o m n ua c aracters of each Proceeding 
P· ~·. . le . o ~tac ~s to execution. generally arise from parties, and out of . s, P• 39· 
trnn. act1on~, m no ms.e connec~ed With. t~e cause of action in the suit which 
hns been tried nnd decided; for mstance, JUdgment is given a(}'ainst B for a 
~rbt due to A., nnd the property of B. is taken in execution ~hen c ·claims 
1t on n mortgage. What ndmntage will there be to the civil' jud"'e who tried 
the case, from the knowledge gained by him on the trial in the 1Pnv 1· t' f 1 1 · • ,,. dh es 1ga Ion 
o sue 1 n c :urn r c n ere to our recommendation because we thi k 't 
proper. that t~e c~vil judge shou_Id .be exempted, as far a's possible, from adm~
nistrntn c uutirs, m order that his time may be saved to be employed with 
~\·nntagc to. the public scrrice in the discharge of his judicial functions~':~ 
lU the n·ry Important duty of superintending the proceedings of the iower 
courts; nnd becaus_e we think ~t advisable that there should be a local authority 
compc!ent to receive nnd decide upon appeals in questions arising out of the 
execution of decrees of the Sudder Adawlut, and the courts of the civil judoes 
'!hich could not be if the <;ivil judges were themselves charged with the exe~u~ 
tion of those decrees. It 1s to be observed, that the claims which arise in the 
course of rxccuting such decrees are generally such as if brou.,.ht in reo-ular. 
suits, would fall within the jurisdiction of the lower co:U.ts anlthat they

0
may 

be the subjects of regular suits eventually. It is further to' be observed that if 
the zillah judge rxecuted his own decrees and those of the Sudder D~wanny 
Adawlut. appeals from his orders would lie to the Sudder Dewanny Adawlut, 
which would add greatly to the work of that court, and burden it still more 
probably, than it would be burthened by having the general cognizance of 
t;pccial appeals. We beg to refer, on this subject, to Act No. V. of 1836, and 
Src. 8, Act No. XXV. of 1837. 

It does not appear to us that there are any other points in the papers trans
mitted by 1\lr. Secretary Maddock which require particular notice. 

We have the honour to submit to your Lordship in Council a draft of an 
Act, in which we have embodied the suggestions offered in our former report, 
with the partial modifications now proposed. It is possible that some points of 
detail for which provision should be made have been overlooked, and that the 
draft may be defective in other respects.· But if the arrangements expressed in 
it be approved generally, the Madras government may be requested to revise 
it, nnd to propose nny amendment~ or additions that are thought to be neces
sary to give full effect to the plan mtended. 

We think it proper to notice, that we have not inserted in the draft a provi- Report, P· 62. 
sian rcquirin"' ses~ion judges to take notes in English of the evidence given on Pro~eedmgs, 
the trials bef~re them, because we think it better t~at the practice. should be :.0';i1~aree Adawlut, 

introduced as an official rule by an order of the FouJdaree Adawlut m the :first 
instance, preparatory to its being made a part of the regular procedure eventu-

ally by Jaw. 
'\\' e also submit a draft of a separate Act for disposing of the causes that 

may be depending in the provincial cou,rts of appeal at the time when their 
functions shall cease. . 

We have left also the annual reports, intended to be made by session judges, Report, I'· 21. 

to be 
11

rescrihccl by an order of Government, or of the Foujdaree Adawlut. FPro~deedwgs,1 1 • • • • 'OUJ al'ee At aw ut. 
'Vc woul<l sun·,..cst in conclusron, that the t1tle of Assistant Judge and Jomt p. 14• 

Criminal J udgc ~~ill ;JOt be suitable for the officer presiding in the courts con
stituted accordin"' to Regulations I. and II. of 1827, under the new system. 
A better title, pei1raps, will be, " Subordinate Judge of the Zillah of . " 

The denomination of " Auxiliary Court" will also be unsuitable for the 
court; it might be designated as the " Court of the Subordinate Judge of the 

Zillah of ." 
When there is more than one subordinate court in a zillah, the one detached 

mi.,.ht however still be called an "auxiliary court," and the judge might be 
styled "Auxiliary Subordinate Judge of the Zillah of-." 

585, • 4 B 4 
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Lc;:;i>. Cons. 
~!) :So•·· 1841. 

~o. 2. 
I:nclosurc. 

SPECI.\L TIEPOHTS OF TilE 

Furthrr. \H' wouhl ou~rrw' that the dc,i~wtion of .. :'\nti\c ('nurt," ~~('("(~nl-
. t n 1 1· \"II Is·>- ·,. 110t IIOW suitnuh· for nJUrts llllllrr pruu·1pal Ill"" onr~U;1lllll . ,_,,~ · . 1 · 
suddcr a~ccn:::, since that offict' is not con~nc~l to ,nallns; the llropt·r. ~ c:~~~
nation would scrm to be •• Court of the Principal t'udtkr .\mt·rn 11f the Ztllah 

f 
.. 

0-. 

\\"e submit 
Council. 

tlus our report for the consideration of your Lonbhip in 

Indian Law Commission, 
10 July )8-11. 

..-1 •• lmo1. 
C. II. Camcrolt. 
I-: .1/illtlt. 
D. Eliott. 
H. Borradailt. 

A-:,; AcT for abolisllln"' the PrO\·inci!ll Courts of Appeal nnd Circuit in tl1e Prt'Si· 
dencv- of Fort St. George, and for. establishing new Zill.lh Courts to pcrfurm 
their" functions and for establishing Courts constitutro nccordin; to Regula
tions I. & II. ~d nrgulations \'II. & \'III. of 18:!7, in place of the existing 
Zillah Courts. 

1. It is herrby enacted, that the Gol'emor in Council of Fort St. George be 
empo"'rred by an Order in Council to abolish the prolincial courts of nppcal 
and circuit and the zilliili courts now existing in that pre.idcncr, nnd to esta
blish new zillah courts to perform the functions no\V performed by tho prol"in· 
cial courts, and to replace the cxbting zillah courts by courts constituted 
according to Hrgulations I. and II. of 1827, or Re;;ulations \'11. nnd Vlll. 
of 1827, at hii discretion. 

2. And it is hereby enacted, that el"ery zillah ccurt estnblishrd under this 
Act shall be superintended by one judge, who shall be styled CiriliUld Session 
Judge of the zillah. 

3. And it is hereby enacted, that the zillah ·courts cstablisl1ed under this 
Act shall exercise, within the limits assigned to them respcctiwly by the Order 
in Council by which they are constituted, the same chil jurisdiction as is no\f 
exercised by the prov-incial courts, and shall be wsted with the samP nuthority, 
and ~hall be subject to the same rules and restrictions as the provincial courts, 
except as hereinafter mentioned. · 

4. And it is hereby enacted, that in e\"ery zillah in which there is n court 
constituted acconling to Regulation VII. of 1827, the zillah court shall take 
cognizance of the original suits nnd appeals which by Sections 7 lllld 8 of 
that Rrgulation are rescrred from the jurisdiction of such court. 

5. First. And it is hereby enacted, in modification of Sec. !J, Regulation VII. 
1827, that in all cases in which a principal sudder aDiecn has occasion to call 
upon a collector, subordinate collector, or a~sistant collector, or other European 
officer of Go\"ernment, to do anythilli; in any matter before his court, he ~;hall 
transmit to such officer an extract from the proceedings of the court, containing 
a brief abstract of the caie, and ~pc·cifying what is required to be done lJy l1im, 
with a letter requesting that he will comply therewith, and that he will return an 
answt:r \\ithin a certain time; and such officer shall comply with the rcc1uisi · 
tion Ro com·eyed to him, in the same manner as if it had been accompanied by 
a precept from the zillah judge. 

Second. Provided, that if such officer docs not comply with such requisition, 
the principal r;uddcr amcen shall report the case to the zillah juclgP, who shall 
proccc~cl thereon as if the requisition had been made lJy a precept from· 
himsdf. 

G. 1-'int. And it is hereby enacted, that appeals shall lie to the zillah court• 
from all decrcel! or orders of assistant judges, principal suddcr amcens, 
wdckr amcc·ns, and district moonsifi's, from which appeals arc now allowable, 
lJUt •uch awc~b m_ust be p~ef~rrcd withi~ the period of 30 days, to be calcu-
l~tcd U:> pr~,,crJIJcd lD the CXIStiDg TI('guJatiOnS. ' 

~ccfJ!d· l'r?viclPd, that whenever a court is cstaLlishcd in any zillah under 
an a~,I~tant JUdgP, according to Rct,'1llation I. of 1827, or under a principal 

• suddcr 
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~>Uil!lrr ?mcrn, according to Regulation VII. of 182-
thc "tatlon of the zillah court, the Sudder Ada I t'' ~t a place r~mote from 
G_o'-r.rnor in C?uncil, may order appeals from ~h~' ~v:t~ .the sanctiOn of the 
thstnct moonsiffs stationed within the limits assig d t CISIO:s and orders of 
fcrrcd to such assistant jud"'e or rinci al sud ne o sue court,. to be pre-
c.ompl'tc.nt to the zillah judge oat his ~scre~on to ~ :~~ehi~ ~: It shall be 
lime to tl?le, appeals received by such assistant judge or ~rincipal s ddourt, from 
nnd to ilispose of them himself. u er ameen, 

Third. PrOTided also, that the judge of any zillah court m. a fi · t · 
nss• t t • I · · -• dd . Y re er o any • IS nn JU~ ~e, or.pnnc1pa1 su er nmeen m the zillah, any appeals fr di 
trict moons1ff:i wh1ch may be filed in the zillah court. om s-

. i. And !t is ~errhy enncte~, ~hat second or special appeals from the deci
lliOns of nssi.stant JUdg~s and pnnc1pal sudder ameens on regular appeals referred 
l? them by Judges of zillah courts, or preferred to them directly, shall be admis
sible. only by the Su.dd.er Adawlu~, under the general rules and restrictions 
applicable to the admission ofspecml appeals by the provincial courts. 

8. An~ .it is hereby enacted, ~at ~ppeals, regular, special, and summary, 
from deciSIOns and orders of the zillah courts, shall lie to the Sudder Adawlut 
undrr the snn~e rules nnd restrictions as are applicable to similar appeals to the 
Sudder Adawlut from the provincial courts. . . 

9. First. And it is hereby enacted, that it shall be competent to a sino-le 
judge of the Sudder Adawlut to hold a sitting of court on all matters withln 
the cognizance of that court, and to pass orders or judgments in conformity to the 
Rrgulations, subject to the following provisions. 

~cco~d. ~n. th~ ~earipg of any appeal from th~ decision or o~der of any court 
of mfcnor JUnsdichon m any case, regular or IDIScellaneous, If a single judo-e 
of the Suddcr Adawlut shall be of opinion that no sufficient ground has· be~n 
shown to impugn the correctness or justness of such decision or order, it shall 
be competent to such sipgle judge,. ~thout reference to the order of the file, 
to eonfinn the same Without reqwnng the attendance of the opposite party 
and with or without a revision of the whole proceedings, as the nature of th; 
case may appear to require, and to communicate the order of confinnation 
through the court from whose judgment the appeal was made, to 'the opposit; 
party, with a view to enable such party to take immediate measures for the 
execution of the decree. On the other 'hand, if a single judge shall be of 
opinion that the decision or order appealed against ought to be altered or 
reversed as being manifestly unjust, or at variance with some Regulation in 
force orin opposition to the Hindooor Mahomedan law or other law applicable 
to the case, or as having been passed without sufficient investigation of the 
merits or as grounded on an assumption obviously erroneous or irrelevant with 
refere~ce to the points a.t issue, it shall likewise be competent to a single judge 
to issue an injunction, pointing out the irregularity,· illegality, or other defect 
apparent in the proceedings, decision, or order appealed against, and requiring 
that· the court by which the same may have been held or passed, shall revise 
the case, and proceed th~reon in such manner as may appear confonnable to 

,justice and to the Regulations. • 
Third. A single judge of the Sudder Adawlut may exercise his discretion in 

calling for the proceedings of the lower courts, or. such ~arts of them as may 
appear necessary, and may further order a report m English, or the ,·ernacular 
language common!~ ?sed in the ~ourt, ~s the occ~sion may re~de~ advisable, 
on any points requmng explanatiOn, pnor to passmg a determmatwn on the 
case, or matter in appeal. 

Fourth. Provided, however, that if the decree or order appealed against shall 
have been passed in a regular suit or appeal, after a full investigation of the merits, 
and the ultimate judgment to be passed on the case may rest on a mere difference 
of opinion as to the facts or evidence, or on a disputed or doubtful point of law, 
or construction of any Regulation in force, it shall not be competent to a single 
jud""c to alter or reverse such decree or order. In such cases the single judge 
will0 be guided by the rules and practice heretofore in force, excepting that it 
shall be competent to a single judge, of his own authority, to admit a second or 
· 585. • 4-C special 
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~peci:ll :-~ppcal, if there ~hall :-~ppe:-~r ~om~'!? fori!, untler nny of the }Jro>bion!l 
~pcri!inl in Clau>e I, Sec . .J, Hq;ulatJon X\ • 1 H ~ u. . . 

Efth. It t-hall further be competent to n li-lll~~c JU.tl,;e to th~ect that tl!c 
cxrrution of any jllll~ncnt or order 1:as"r'l by.nnmfl"nor court, mnll.t·a;t·~ 111 

\\hich that measure may :-tppear to huu expc,hmt, may be ~taJt•tluntll n final 
drcbion has been p~,;nl thrn·on. 

Sixth. Pro,·idcd, howen·r, that nothin.; in the ~orc.;oin.; cl_auscs ~hall bo uml~·r
~tood to 11rohibit n ~ingle jud~r, in nny case of diffic-ulty o~ unportanrr, in n~uch 
he may dcrm it expedient nnd 11roper that the m~ttl'r ~t H'sue ~h.a.l! he dl'CHirtl 
h· two or more jud.;cs of the c-ourt, from rcrordin0 lu.i own O}HiliOU tht·n·on, 
:illd n>fl·rrin.; the ca5e to :mother judge. 

10. Aml it is hereby enacted, that the pro•i~ions of clau~e:! of the fon·.;oing 
H'Ction ~hall be applicable to the judges of zillah court~, nml to n.<~i.:.tant jtul.;t·!l 
nnd principal l'Udtkr nmccns in nppcal.i Jlrcfrrrcd to them tlin·ctly. 

11. And it is hen· by enacted, that ,nny pro>hions of the exi.stin;.; llrgulat.ion.s 
which rcquirr inferior courts to fumi5h the Sudth·r Atlawlut with tr:m~btion.s 
of papers written in the wmacular bngua;::e of the country, nhich they may 
trallirnit to that court in appeals nnd other cases, be rescinded. 

12. And it is hereby enacted, in modification of Sections 13 :md J.l, llrgulation 
Y. of 1802, that all procc;:scs nnd onlcrs thcn·in described which may bsuc from 
the Suddcr Adawlut, shall be directed to the zillah courts cstalJlishctl umlt·r this 
Act. 

13 .• \nd it is hereby enacted, that it shall be competent to the jllll3<'s of the 
zillah courts to refer the execution or decrees of the Sutldcr Adawlut;- nnd of 
their own courts, to the assist:mt judges or principal suddcr amcens subonlinate to 
tbrm, -who shall proccctl thcn·on under tl10 rules prt~cribed in the general 
rc;:ulations applicable to such cases: pronded, that nn ap11cal thalllie from :my 
order pa55cd by :m :15sist:mt judge or principal sudtlcr nmccn untlrr tiUch 
reference, to the zillalt court in the first inst:mce, nnd secondly, n fJlCcial appeal 
to the Suddcr Adawlut. 

14. And it is hereby enacted, that nil other procrsscs issued by the Sutltlcr 
Adawlut, and directed to the zillah court, or originating in the zillal1 court, t.hall 
be serrcJ under the orders or the zillah judge by the proper officers of the court. 

15. And it is hereby enacted, in modification of Sec. 6, Regulation III. 1833, 
that the power of suspending suddcr nmceru1 from office, thereby vested in the 
zillah, assi.stant, and nat.irl.l judges, shall for the future be vested in the jutlgcs 
of zillah courts established under tllis Act. 

IG. First. And it is hereby enacted, that nil parts of Rrgulatlons VI. nnd VII. 
IBIG, in which the zillalt jutlge is mentioned, shall be understood as applicable 
to the j~tlgcs of the zillah ~ourts c:;tahlbh~ untler this Act; excepting Sec. !JO, 
RegulatiOn VI. IBIG, "Inch ~;hall he npphcablc to the assist:mt judges :md 
principal suddcr amcens; and nll parts of Regulation VI. of 1816 ln which the 
prmincial court is mentioned, !ihall be untlcrstood as npplicalJle 'to the Suddcr 
Ad:mlut. 

Ecco~d .. Pro,·idctl, that dbtrict moonsiff~ may. he employe~ by ns~istant ~udgcs. 
and Jmncipal sutlder amccns, as well as by JUd"cs of ztllah courts m the 
mnnntr and for the purposes specified in Scctions

0 

GO and Gl, ltrgula'tion VI. 
18 IG. 

1 !· And it is h.ereby enacted,. that when a zillah judgr sees rca.~on for 
~n~!m;; up, um~cr ~cet. 54, ~tcgulatwn VI. I~ IG, an>: cau.sc that may be drpcn.d
m, Ltfore a u~:>tnct moons1ff, he may refer 1t for tnal either to another d1stnct 
moo miff or to a ~udder amecn. 

1 H. Ancl it i~ la~rchy enaetctl, that when a district moons iff shall forward to 
a zillah jwl;;e, uwlt-r Clause 2, Sect. 3, It<·gulation I. 1820 a suit instituted iu 
~1i-1 ecmrt in \\ l1.ich lw i;; dircetl.>: or in~in~e~ly a llarty, or ~thcrwisc perl!onally 
wtc rt ;,tul, tlw JUdge may refer 1t for trml c1ther to a suducr nmccn or another 
dLtri<:t lll'JfJil,iff. 

1 o. And 
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I!), Anti it is hrn·Ly enacted, that tho j'ud"!'S of zillalt COUI't" moy r t 
tl •- \' · . . " · · ., " rc1er o 1c ~uuor1 mate n;:~J~tnnt Judges nntl pnncilHtl 8lllldcr am"l'll" " I' t' r tl . f I . ' . ' ' '- ' ,, upplca IOnS !Or 

lC l'l:!'~utwn o 1 eebwns of 1hstnct punchnyctR, }Jrcfcrred under Sc t 17 
llcgulnt 1011 V Jl. 1 B J(j, c · • 

:.w. And it is hen· by enacted, that it shall be competent to judrrcs of zillah 
l'ourts to }Jru:s or~ers of thl'ir own authority on complaints prcf~rrcd under 
Sl'Ct. II, H!·gulntlon VII. IBIG, according to Clause 4 thereof. 

2 ~· And it is lwrcby enact~d, that the zillah judge shall be competent to 
rrrl'tn·, nnd }Jnss ~rdt·rs of Ins mm authority on, complaints preferred under 
Sect. 27, llrgulatlon VII. 1832. 

2::. And it is herruy enacted, tl~at Clauses I and 2, Sect. 8, Regulation VI. 
I R Jl,, ~<hall uc understood ns applicable respectively to the civil and scs~ion 
c_ourts c~tablished in zillahs under thill Act, with rc~pect to the district moon
siffl'l, nnd nlso ns l'xtcndcd by Sect. 13, Regulation VIII. 1816, with respect to 
Futlder runccns. · 

23. An1l it is hereby enacted, that Sect. 3, Regulation VIII. 1816, be 
rcscinde1L 

• 
!H. And it is hcrcLy enacted,' in modification of Sect. 14, Regulation VIII. 

I BIG, that sutldcr nmecns shall have authority to order execution of the deci
J>ions }Jasscd by them, ncc.ording to the rules for the ex~cution of decrees appli
cable to the courts to wluch they nrc attached, and to 1ssue all process relath·e 
to the causes nnd proceedings before them under their own official seal and 
~ignature, and to realize fines imposed by them without reference to any 
6uperior officer. . 

25. And it is hereby enacted, that the session judges in the zillah courts 
cstaLlbhcd under this Act shnll exercise, within the limits nssigned to those 
courts re~pccti\·ely, the same criminnl jurisdiction as is now exercised by the 
judges of the courts of circuit, and shnll be vested with the same authority, 
nnd subject to the same rules nnd restrictions, as far as they are applicable and 
consistent \nth this Act. 

26. And it is hereby enactetl, that the said judges shall hold permanent 
sessions in the said zillah courts, for the trial of nil persons accused of crimes 
nnd offences now cognizable by the courts of circuit, who shall be committed 
for trinl by the nssistnnt judges or principnl sudder ameens subordinate to them 
respectively. 

27. And it is hereby enacted, that Sect. 2, Regulation XIII. 1832, be-
rescinded. ' ' 

28. And it is ·hereby enacted, in modification of Clauses 1 and 3, Sect. 9, 
Regulation X. 1816, that if, upon a perusal of the depositions given before the 
magistrate or native officers of police, it shall appear to the assistant judge or 
principal sudder ameen before' whom a prisoner is brought, that there is evi~ 
dcnce of the prisoner being concerned in the perpetration of the crime or 
misdemeanor with which he is charged, and if the deponents confirm their de. 
positions on oath before him, it shall be competent to the assistant judge or 
principal sudJer ameen, without further investigation, to commit the prisoner 
to take his trial before the session judge. 

20. And it is hereby enacted, that the session judge shall commence the 
trial immediately, and shall take the examinations of the prosecutor and of the 
\vitnesses for the prosecution, and the defence of the prisoner and the exami
nations of the witnesses for the defence, and if more witnesses have been pre
viously summoned and are expected to attend, or if the session judge thinks it 
necessary after the commencement of the trial to call for further evidence, he 
shall adjourn the proceedings, permitting the prosecutor nnd witnesses to return 
to their houses, unless he shall see special cause to detain them in order to 
their bcin"' confronted with the other witnesses whose attendance is expected. . 0 

30. And it is hereby enacted, that, except in cases in which the session judge 
thinks proper to proceed as authorised in ~cct. 32 of this Act, the 1\lahomcdan 
law officer attached to the zillah court shall sit with the session judge for the-
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trial of pen-on;; chargetl with crimr~ now <'<'bllizab.le hy court~ of circuit, and 
~hall give his opinion upon l'H'l)' case in the .capacity o~ nn n~~e~so~, ntlll ~hall 
ans\Hr any qm·stions that may be put to hnu by the Jllllgr. on pomts ~f law, 
which opinion nnd answers ~hall be rccon~l·tl ~n the prorenhn~s; ~ut 1~ ~hall 
not be necc:<san· to take n futwa from hun m the mamll'r }lrr~cnbctlm the 
Regulations ap1ilicable to the courts of circuit. 

31. First •• \nd it i:; hereby enacted, that if the ~ession jud.~e cloN n~t ~ncur 
in the opinion of the law officer, he shall. not refl·r th~ ~'ll'e to the 1-uujtbree 
Ad:ndut unlrss, from the nature of the cnme ch:uoctl, It Is nrcr~~ary to clo so 
undrr the existing Regulations, but shall 11~3 srntcnce nccorilin; to hi:~ own 
opinion in conformity with the Rrgulations. 

Second. Provided, that Hleh dilfcr:nce of opinion bctwrrn ~1e t'rs~ion jut!~e 
ru1d the law officer ~hall be Sl't forth m the enlemlar of cases Ul~posl·d of by the 
session judgt>, to be submitted to the Foujd.'Ul.'e Ada\tlut. 

32. Frrst. An~ i~ is hereby enacted~ that it shall be compc:~ent !o t-cs:ionjut!;!'~, 
in the trial of cnnunal case.>, to nm1l themsclres, nt the1r discretion, of the 
assistance of rc;:pectable natives, or othrr persons, in cithrr of the two folio\\ in; 
wan: rirst, by comtituting two or more such persons n.sscssor:~ or mcmh,·rs of 
the court, with a new to the advanta;;es c.lrrirable from thrir obS<"rration~, 
particularly in the examination of \t"itnessrs. TI1e opinion of rach of the 
assessors shall be given srparatcly and discusscll; nnd if nll)" of the U$st'l'son-, 
or the nuthority prc:;iding in the court, ~hould c.lcsirc it, the opinion!! of tlw 
asseswrs !,h~ll be recorded. in writing; or, sr~onclly, by. empl_?ying them mo~ 
nearly as a JUry. They will then nttend c.lunng the trul, will .-ugorst, ns 1t 
proceed.;;, such points of inquiry as occur to them ; the court, if no objretion 
exkts, using enry rndc:l'rour to procure the required information, nntl . aftl·r 
consultation will dclirer in their nnlict. The mode of sdccting the juronc, the 
number to be employed, nod the mannrr in nhich their nrdict r.h:Ul be llcli-
nred, are left to the discretion of the judg~ who }lresides. · 

Second. Prondcd, that the law officer may be one of the ns.;cssor:~ or jul)"· 

Third. Pronded also, thnt the decision shall be passed by the judge nccording 
to his own opinion, whether he a,"'l'Ces with the nssesiors or jury or not, if the 
case be one "'hich, under the cxbting Regulations, it is compctrnt to him to eli:;. 
pose of fin:illy; but if he differs from the assessors or jury, such difference shall 
be set forth in the calendar. 

33. And it is hereby enacted, that it sh:Ul be. competent to n 6ingle judge of 
the Foujda.ree Adawlut, on a reYision of the proceedings held on nny criminal 
trial by any court of inferior jurisdiction, to reTcrse. or alter the sentence or 
order passed thereon, prorided such re\·ersal or alteration be in fa Tour of the 
accused, whether for acquittal, mitigntion of punishment, or othenrise. 

34. And it is hereby enacted, that if n singleJ"udge of the Foujdarce Adawlut, 
on a re'lision of the proceedings in n trial hcl by n session jud"'c, concur in 
opinion \\ith the scssi~n j ud9e, whether for conTiction or ncquitt~l, it shall be 
competent to s!lch smgle JUdge to pass a final sentence, cxcrpt for capital 
pun~hment, wh1ch, as heretofore, shall, in all cases, require the concurrent 
opinion of two judges of the court. ' 

35. And it is hereby enacted, that the rule contained in Clause 0 Sect. 9, of 
this Act, regarding the powers to be exercised by a single judge or' the Suddcr 
Aclawlut, is hereby declared to be equally applicable to the power11 ,·estl·d in 
single judges of the Foujdaree Adawlut. 

3G. And it is hereby enacted, that it shall be competent to the court of 
F?ujdarce Adawlut, on ~ ~eview of the abstract statements of prisoners punished 
lnthout r<:ference, to m1t1gate th~ sen~ence. passed on 0;ny llrisoner when suc}1 
~enten.ce may appear, on the s~sswn JUdges own showmg of the fact!>, mam
fe~tly lllr;;::.~ or t?o ~even~, and 1t ~;hnll not be necessary for the court to call. for 
the procl'cdmgl! m ~;uch cases, unlcHs they shall ~;ce ~;pecial reasons for ~;o clomg. 
It bl1al1. furt!J(·r be comr,>etcnt to the court in like manner to mmul the sentence 
paH:I:cl ~n :_my ca~c, \~la~n ~;uch sentence may be in opposition to any law or 
rr,;,rula~wn m forc1•, and to require the ~;cssion judge to pass a new sentence 
aecordmg to law. 

37. And 
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~?. And it is herc~y enacted, in modification of Sect. 2, Regulation 111. 
18.33., that the author1ty to overrule 1' ud!Wlents passc·d b d 1 

1 l 11 
~ y su c cr nmcens in 

cnmma cases s 1a be vcsted in the sessions judges. 

38. And it is hereby enacted, that Sect. 24 Rerulation X 18lU Cl 
2 and 3, Sect. 4,. Regulation II. 1822, Clause 2,' Sect. 5, and Clauses' 2 a~~s:s 
Sect. 8, Hr~lat.10n VI. 1827, shall be applicable to session judges. ' 

Srco~d. Pronded, that.un~cr Clause 2, Sect. 5, and Clauses 2 and 4, Sect. s, 
Rr~lat10n VI. 1827, scss.IOn JUdges shall no,t, of their own authority, annul or 
mo~1fy the orders of magistrates, but shall refer the cases for the orders of the 
Foujdarcc Adawlut. · 

3~. And. i~ is hcrc~y enacted, that it shall be competent to session judges to 
reCClVC rctltions ngams~ sentences passed by magistrates, and to call for the 
pro.c~cilings of. tl~c mng-1stratcs, and for explanations . upon the matter of the 
petitiOns, and 1f 1t shall appear to them that the sentr.nces complained of ought 
to be annulled or modified, to refer the cases for the orders of the Foujdaree 
Adawlut. . 

~0. And it is hereby enacted, that prosecutions against magistrates and their 
assistants, under Sec. 43, Regulation IX •. 1816, shall be instituted in the zillah 
courts established under this Act. 

41. First. And it is hereby enacted, in modification of Sec. 3, Regulation XIII. 
1832, that it shall be the duty of the session judge to bring to the notice of the 
Foujdarce Adawlut nny gross misconduct of any native officer of police which 
may have come under his observation in a case investigated by himself, or 
which may ha>e been reported to. him. by a. subordinate assistant judae or 
principal sudder nmcen, and which appears to him to deserve the penalty of 
dismi;sal, and. it. shall be competent to. the Foujdaree Adawlut to order the 
dismissal of such officer. . . · . , . , , · · , . . 

Second. Provided,, that the session judge shall furnish a copy of his report upon 
the case to the mag~strate, and the Foujdaree Adawlut shall not pass a final 
order upon it until the answer of the magistrate, which shall be addressed to 
that court, bas been received and considered. · · · · ' , 

42.' :And it is. hereby enacted, tb~t. it shall be the. duty of the .session judge 
to bring to the' notice of the magistrate any minor neglects, or omissions, or 
transgressions of the subordinate officers of police which have come under his 
own observation, or have been reported to him by a subordinate assistant judge 
or principal sudder ameen, and such notifications shall be recorded in the peri-
odical returns to the Foujdaree Adawlut. · . . · · 

43. And it is hereby enacted, that it shiill' be competent to the session judge 
to report to the Foujdaree Adawlut any neglect ~r delay on th~ part of the ma
gistrate, or the subordinate officers of the magJStracy, by which the course of 
justice has been seriously impeded, in cases before himself, or. which have been 
reported to him .by a subordinate assistant judge or principal sudder ameen. 

44. And it is hereby enacted, that it shall be competent to session judges, 
assistant judges, and principal sridder ameens to communicate directly with 
the district officers of police, for the purpose of obtaining all the evidence that 
appears to be forthcoming in cases in which prisoners have been forwarded by 
them, charged \vith crimes and misdemeanors, Sec. 55, Regulation XI. 1816, 
notwithstanding. 

45. And it is hereby enacted, that except as provided in Sec. 49 of this Act, 
Europeans and Americans charged. with offences not punishable by the magis- · 
trate, committed within the local jurisdiction of a principal sudder ameen, shall 
be sent for trial to the session judge; who shall proceed thereon in conformity 
with the rules applicable to his own court, or to courts constituted according to 
Regulation II. of 1827, as the case may require. · · · 

46. And it is hereby enacted, that in any zillah in which the Governor in 
Council of Fort St. George deems it expedient to establish the zillah court and 
the subordinate court or courts under assistant judges or principal sudder 
ameens . at separate stations, i~ shall be ~ompetent ~o t.he said Governor i!l 
Council, by an Order in Coun~tl, to a~tho~tze the se.sst?n ~u~ge to take cogn~
zance of all criminal cases subJect- ordmartly to the JUnsdtchon of the subordi
nate courts, as well as cases subject tQ his own jurisdiction, which shall be sent 
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to him hv tht' m:~~i,;.tratc or officers of police _of such talooks n., ~~1al1 be thl'nin 
indicatr1i, and to di~po;.c of such c:u:rs arconlm:; to the rulr:~ npphrahlc to thl'm 
rrspcctivdy. 

-ti . • \ntl it is hrn'uy enacted, that in nny zillah in ':hich the Go_n·nw~ i~1 
Council of Fort St. Georg(' deems it unnrec;;,;.uy to r>t."lbh,h a ~uhonlmatc rml 
and crimiual court, constituted ncconlin;; to llc;;ulatiom I. nml II., or lte~uh
tions \11. and niL ~~~i. it l'h:Ul be compctl·nt to the ~ahl Gonmor in Coun
cil hy :m Order in Council, to nuthori5e the ciril nntl f'r_,;~ion jud;c to r:tcrci't~ 
th; civil and crimin:U juristliction us ~ignctl to such court!', bc:-~dt·s th~ 11rupt·: ci\ il 
and crimin:Ujurisdiction of the z.illah ~u~, .nn.d to take ro,.:;m~'UICC lllll\leUiatdy 
of criminal c:l!'cs 'l"lithin his proper Jun•ilicuon as Fe~s1on JUd;l', n.s tl1ry nrc 
sent up by the poliCl'. 

48. And it is hcrtby rnactcd, that 'l"lhcn the F~tl Gonmor in Counciltlccnu 
it l1ropcr to. c,;ta}lli;.h in any such zillah n court und~r n 1.\UtlJ_cr nmctn n! 11 

detached station, 1t !'hall be com}Jetrnt to the Gonmor m Cowtcll to nuthonse 
the sudder amecn to rcccire aml dkpose of chil ~:ouits nruin; in the 11ortiun of 
the zillah o>er 'l"lhich juri;.diction shall be nssi.;tu'(l to him, nithout the intrr
nntion of the zillah jud;t>, under the limitation n3 to amount or 'faluc pre
scribed by the existing llcgub.tions; and ni._,o to rcet irl' nml tii.-po"c of crimin:il 
cases sent to him by the police of the ilivbion subjcct to hi~ juri.'l.lictiun, fur 
'l"lbich the punishment prc>-<:ribeu ~lcll not exceed the limitation ttpccifictl in 
Sec. i, Regulation X. of ISIG. 

49. Ancl it is hereby rnncted, that 'l"lbrncnr tl1e Gon·mor in Council of 
Fort St. George Ehall l'!'tabfuh 11 court under n European 11rindpal ~uthler 
nmeen nt Cochin, such principal suddcr nmrrn £>hall e::u·rci,o.e within the juri~ 
diction a.< signed to him nil the pon-rrs of n criminn.l court constitutrd ncronliu; 
to R{';;u}ation II. of 1827, nnd nL<o nil the powers c.f n joint nt."lgistrntc. • 

50. And it is hereby enacted. that when chil nml criminal courts, comti
tuted according to Rr;;ub.tions VII. and VIII. of 18~7. nre l'Stn!Jli~hcd nt the 
station of the zillah court under n principal suddcr nmrcn, the zillah gnol shall 
be under the charge of the sc;;sion judge. 

51. And it is hereby enacted, that 'l"lhen ciru and criminal courts, constituted 
according to Rc~lations I. and II. o£ 1827, are estnbllihcd nt the station of the 
zillali court, the zillah gaol shall be under the charge of the jud,:;e of tho~o 
courts; and the session judge shall be nstcd with authority to ,-il;it the gaol, 
nnd to pass orders according to Section 32, Regulation VU. of 180~, nnd t:lrc
tion 7, Regulation X. 1832. 

52. And it is hereby enacted, that the subonlinate officers nnd -rnket·li who 
Ehall be appointed to the zillah courts csbblishcd under this Act, ~;hall be sub
ject to the same rules as nrc applicalJle to the subordinate officers nnd ynkech 
of the prO\incial courts. 

53. And it is hereby macted, that the GoYemor in Council of Fort St. Geor~;c 
shall dirl'ct \"l"hat law officers shall be appointed to the zillah courts established 
under this Act, and shall order the manner of their appointment; nnd such 
officers shall be subject to the same rules ns the law officers of the pro,·incial 
courts. 

54. And it is hereby enacted, that the Go'fcmor in Council of Fort St. George 
may appoint an nssisbnt judge to nny zillah court, to whom the ci>il judge shall 
ha>c authority to refer any chil cases which may be dcpcn1ling before him, 
excepting appeals from the a.ssisbnt judge or principal budder nmccn of a 
court con~titutcd accordin::; to Regulation I. or ·Regulation VII. of 1827, ancl 
wch a.<>bbnt judge shall be empowered to try and tllipose of cases so rt'fcrrl'tl 
to him uude;r the rules applicable to the chil judge. 

5;;. And it is hertl1y enae;tcd, that it shall he lawful for the Govcmor-gcncral 
in Council, J,y an Order in Council, to authorize the Gon·rnor in Council of Fort 
~t. Georg1•, at any time, to chan~e the stations of zillah courts and the limits of 
tJH.ir Jr,cal jurisdietion, an<l to abolish any of the zillah courts which ;;hall he 
firl't t:·bb)i,Jltcl unckr tl1is Act, and to estahlish new zilb.h courts in any part,; 
(Jf tl1r: l'rc·,.iclc·ney of Fc,rt St. George. 

Indian l~'lw Cummission, 
liJ July 1H11. 

(eigncd) J. C. C. Sutlterland, 
Secretary. 
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D~AFT of nn AcT fo: di.sposing of the ORIGINAL SuiTS and APPEALS depend
In~ btfur: ~he Pron~cia~ Courts ~f Appeal in the Presidency of Fort St. George, 
the Abolition of which 1s authonscd by Act No.- of 1841. 

.'YnEnE:o\s it is necessary that _Provision should be made for the disposal of 
ongt~al~lllts and ~ppeals depending befor.e. the provincial courts of appeal in 
the 1 rc~1dency of I<ort St. George, the abolition of which is authorised by Act. 

. I. I~ is hereby e~actcd~ that. the Governor in Co~ncilofFort St. George be 
cmp?" ~red to appomt a sm9le JUdge to hold a court m place of each of the said 
P.ronnc1~l courts at the. s~tlon ?f such provincial court, with a special commis
Sion to dispose of nil ongtnal SUits and appeals which may be dependino- before 
such court on the date on which the said Governor in Council shall o~der the 
functions of the prorlncial courts to cease. · 

2. And it is hereby enacted, that the judges who shall be appointed for this 
purpose Ehall be sty.led respectively; viz. Special Commissioner for disposin"' of 
the caUSl.'S depending before the late provincial court for the [noith~rn 
southern, centre, or western J division. ' 

3 •. And it is hcr~by enacted, that e~ery special commissioner so appointed, 
prenously to entenng upon the execution of the duties of his office shall take 
and subscribe the oath prescribed to be taken by judges of the provi~cial courts 
of appem, before nny person who shall be commissioned by the Governor in 
Council of Fort St. George to administer it. 

4. And it is hereby enacted, that the special commissioners shall transfer 
the original suits on the files of the provincial courts, in which no proceedings 
have been held beyond the filing of the pleadings nnd exhibits, to the zillah 
courts 'rlthin whose jurisdiction they would fall respectively if they were com
menced de noz·o, and such suits shall be tried nnd decided by the civil judges of 
those courts, subject to appeal to the Sudder Adawlut. 

5. First. And it is hereby enacted, that ail other original suits, and all 
appeals on the files of the provincial courts, shall be tried and decided by the 
special commissioners, who shall have the same powers as heretofore have been 
yestcd in two or more judges of such courts sitting together, subject to the 
same rules and restrictions, and under the same provisions for appeals to the • 
Sudder Adawlut. 

Second. Provided that, in a case of special appeal from a lower court, if a special 
commissioner differs from the 'court from whose decision the appeal is preferred, 
be shall not pass a final judgment reversing the decision, but shall record his 
opinion, nnd transmit the record of the case to the Sudd~r Adawlut, to be laid 
before a single judge· of that court, whose judgment, confirming or reversing 
the decree appealed against, .shall be final. 

G. And it is hereby enacted, that the execution of decrees of the special com
~issioners, and also of the provincial courts, for which process was not issued 
previously to their abolition, shall be committed to the judge of the zillah in 
which the suit was instituted; or if the suit was instituted in the provincial 
court to the judge to whose jurisdiction the suit would fall if it were com
menc~d de novo. The records of the cases shall be transmitted, together with 
the decrees to the respective zillah judges, who shall proceed in the execution 
of the decr~es in the same manner as if they were passed by themselves, and 
appeals from their orders shall lie to the Sudder Adawlut. 

7. And the judges of the zillah courts shall proceed in like manner to com
plete the execution of decrees of the provincial courts under process previously 
issued, subject to appeal to the Sudder Adawlut. · 

8. And it is hereby enacted, that from decisions passed by zilla judges, 
assistant judges, and principal sudder ameens, previou.sly to. the abo~ition of the 
provincial courts, in cases appealable to those courts, m winch the time allowed 
for appealiug shall not have expired at the date of their abolition, an appeals hall 
lie to the Sudder Adawlut, provided that the petition of appeal be presented to 
the Suddcr Adawlut, or to the civil judge of the zillah in which the origin~! 
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· ·l ·1 d within our month from the expiration of the prriotl '' ithin :-mt was < cTu r ' I I 1 l' 11 t I whirh it ou~ht to h:~'l'e b1·rn pre5rntr1l um cr t 1e n1 l':l npp IC:l l c o npp,·a ; to 
the prminct'll rourts. • . 

9. And it is hereby rn:~ctrd, that !t ~hall be c?mpr.tcnt tn .tl~e ~·?HTr:,?r m 
Council of Fort St. Gcorgp to nuthonse the fiJlP~Hntmt nt

1
of u

1
u1

1
1
1
1,:t naiL<~uH't·rs 

d 'l':llirel.i of the courts of the ~pedal commt~loncr:<, n 10 ~ 1:1 1c ~u ~~·rt to 
~e ~arne rules ns nrc applicable to the ministerial offiras nnd l'akccls of thr 
pro,incial courts. . 

(si;ncd) J. C. C. SutlurlauJ, Secretary. 

)h:st:TE by the lion. Jr. Jr. Bird, Esq., datrd i Au;ust I R II. 

XoTWITIISUXDIXG the reasons nssig,nrd by the L1.w Comruk~ion, in thtir 
letter of the lOth ultimo, for ndhrrin~ to tho plan originally desi;nrtl by thrm 
for the nrucndrucnt of the )[adrn.s ju<lici:ll systrm, I nm still of opinion that the 
objections urgrd by the ~oHmment of 1-'ort St. George to parts of tl,tat l,bn 
ha'l'e not been satisfactorily nnsw<Trtl, ami th:t.t the dra~ of .\ct I'Uh~th·.' for 
cnrrying it into effect should consrqucntlr undrr;;o con.!>tdrr:t.hle modtficauon. 

In rezard to ciru IIULttcrs, there is but little difft·renre h<"twren thr two 
nuthoritles. The go'l'ernruent of Fort St. Grorgc would, ns mu tlone in Ben ;a! 
on the abolition of the pronnci:t.l court;;, -rest in tl1e cinl jud;;c the s.1mr powrrs 
as were prenously exercised by the zillah jud;t>s in reJ<pcct to the admis,ion of 
original suits as \rell a.s nppeals, \rhile the Law Comnus:<ion would tran,fr~ to 
the ciru judge tlte adnilision of all appeals; but the ndmi,;sion of nll ori;mal 
suits not formerly cognizable by the pronncial rouru, nmlthc 11owrr of trans
ferring l'uch as nrc to be hrm-d by the inferior judicatories, thry woulll n·~cn:e 
for the assistant judge or pronncial suddcr ameen nt the same t-tntion. Tim 
the go'l'emment of Fort St. Grorge comidrr, I think on good grounds, as calcu· 
lated to lead to great incon-rcnience5, nncllwoultl propo~o that the draft bhoul•l 
be modified accordingly. 

In reg:t.rd to criminal matters, the difference between the government of Fort 
St. George and the Law Commission is more considrr:t.Llc. The 11l:m r(·com· 
mended by the latter authoritr is to establish IS suprrior courts, \\ith n ~e~sion~ 
judge in each, to take up the whole criminal jurisdiction of the pro-rincial eourU 
of circuit as nt prrl:ent constituted, lcanng all the rest of the criminal courts in 

• point of jurisdiction ex:actly a.s they nrc. This is drscribed by the jud;es of the 
Foujdaree Adawlut. and I think with truth, a.s n hill measure, calculate<l to 
lessen in a material degree the delay prelious to trial, but nill by no mea~~ 
remedy the existing enl to the extent which its magnitude requires; that m 
the grarest crimes three ex:aminations of each case would still continue to be 
held, two of them conducted generally under the same roof; that nothing ~,-ill 
hare been effected. to'>Vards ~minishing the intrigur, chicanery, rccantatwn, 
fal.iehood, and peiJury, ·to whtch going m·er the same grouml so frequently 
b~fore different tribunnls una'l'o!dably gires rise; and that the publie.wo~ld. 
still be exposed far more than 1s necessary to those -rexations which mclinc 
many to submit quietly to be robbed, rather than undergo the protracted 
attendance nnd other inconveniences with which our judicial proceedings have 
hitherto been accompanied. 
~e Foujdaree "\dawlut nrc further of opinion; that if change is to be t,n:l;dc, 

the Imp.rovemcnt should be a.s effectual ns possible, and that the cxtstmg 
ob~tructton!! to the administration of justice can only be removed by an arrange· 
ment under which a single trial by a European judge shall do the work of the 
two n~w conduct<~d by the criminal and circuit courts respectively. They 
according!y su;rgcst that all cases not punishable by the police or magbt~acr, 
bhall go dtrect from them to the sessions judge, whose duty it will be to d1stn· 
hute them to the rc!<pcctive authorities, who, under the new plan, will be com· 
pctcnt t~J try and rm~s sentence on the offenders, except in the six detach~d 
court~ '-ltuatcrl at a distance from the suddcr stations, to which the magis
trac-y and the police ~hould send such cases as those courts arc competent to 
decic~c·, fon~·:mling to the bes~ions judge all other graver offences. . 

It ts adrmtt~d l1y th<; Law Commission, that much time would be saved,, as 
well as much mconvenicncc to the prosecutors and witnesses in the cases tncd 

by 
I 
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hy ~he. t<essions judge, were t.h~y to come to him direct from the magistracy or 
}Johcc , and th.ey arc of opmwn that under a better organised system this 
course .may u}timatcly_ b~ P';lrsued. But they urge that by the intervention of 
t?c as~1stant JUdge or pnneipal s~dder amee~, all cas.es cognizable by the ses
~Ions Judge, sent ·up b.y the police or mag~strate Without sufficient proof to 
t<upport the charges agamst the prisoners, amountin.,. at least to one-half are 
prennted from going to trial, and that to dispen~e with such interve~tion 
wo~ld at. once more than double the n~mber of persons to be tried by the 
sessions JUdge, who would at the same time have a great deal more to do from 
~he cas~s comin~ !lP without being previously sifted and prepared by an 
mtervc~m.g authonty, a~d whose valuable time would thus be taken up with 
n descnption of work which could be much more advantageously and appropri
ately performed by an inferior court. 

The Foujdaree Adawlut, however, view the matter in quite a different Iio-ht 
and ?bscrve, that !he sessions judg~ would then himself perform what ~ay 
rrm~n to be do~e m each case as 1t comes up from the police or from the 
magistrate for trial, and that great advantage would result from his doino- so 
inasmuch as he must know much better than any one else what parts of th~ 
case require further elucidation, and that this is no more than what is now often 
done by circuit judges, and always by criminal judges and sudder ameens, in 
cases in which sentence is passed by themselves, and is even recommended by 
the Law Commission in cases in which Europeans or Americans are concerned, 
as well as in all cases trier! by the government agents. 

The Law Commission propose as an alternative, that instead of allowing all 
cases not punishable by the police or the magistracy to go direct from them to the 
sessions judge, the magistracy and the police should every where send direct to the 
assistant judge or principal sudder ameen, and to the sessions judge respectively, 
the cases which fall to their several jurisdictions, leaving in the hands of the 
latter authority no superintendence but what is at present exercised by the 

· circuit court. To this not only the Foujdaree Adawlut but the government of 
Fort St. George arc strongly opposed, being of opinion, for the substantial reasons 
assigned by both, that there should be a civil and crimmal court at each station, 
with a civil and sessions judge at the head, to which all other judicial authorities 
in the district should be subordinate. 

In this view of the subject, as already stated in my former minute, I entirely 
concur. It is in fact placing the civil and sessions judges at Madras, as far as 
circumstances will admit, on the same footing as civil and sessions judges in 
Bengal, which is the object the Home Authorities appear to desire, and I would · 
suggest that the draft su'bmitted by the Law Commission be altered so as to 
carry it into effect. 

· To my proposition for inc_reasing the powers of th~ magistrates, th_e Law C?m
mission object that the magistrates, generally speakmg, could not give sufficJCnt 
attention to the business of revenue and police if a more extended jurisdiction 
were committed to them. I am fully a 'Yare that under the presidency of :Madras 
the collectors have far too much business to take upon themselves, in a majority 
of the districts, the disposal of a greater number of criminal cases than they do 
at present. But the object I bad in view, was not to impose upon them, where 
it could not be undertaken, any additional labour, but to enable them, by a 
little extension of their powers,. and without any further trouble, finally to 
dispose of themselves, cases .w~icb they must otherwise forward with all the 
parties concerned to the cr1mmal courts. It appears from the statement 
submitted by the Law Commission, that in the second half year of 1838, and 
the first half year of 1839*, nearly half the number of cases which came before 

. the 

• MAGISTRACY. 

CHARGES PREFXRRED, SENT TG CRDIINAL COllllTS, 

Cases. l'ersons. Cases. Persons. 

Second Half of 1838 - . . . 283 g1o 131 395 

First Half of 1839 - . - - 339 1,143 174 441 
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thr ma!::istratrs, invoh-in:; S3G ]lCr~ons hr~i,l.r;; t•ro~rcutont ruHl witnr.;,;r~, \ll rr 
sent to 'the criminal court~. ruul it m:~y l1e (;nrly }m·.;umctl that, haJ tl!c }lUIIIT> 

of the m:~ostratrs been a little less rcstrictrd, m:my of ~lu::>c c:1sr;; tm:::ht ha1r 
bern drcidrd on the ~pot, not only to the relief of tl.tc cnn:m~ court.", but rJ," 
to the grr:tt satisfaction of thr J1::u-tics ~oncr~1rd. ~~t:' rc.:tn.rtwn tO? l.i tlw .mo~t· 
to be rr:::rcttrd wbrn the m:t;tstr:ttc ts rcqmrcJ h) hu nvr.1ue dutJr~ •. nlurh B 

often the c:tSr to ,isit the interior of his district, :llld he has to send m to the 
criminal court, perhaps n grt:at distance off, to be rc-triNl, nllJ~ncom comirtnl 
before him of offences for which 18 stripes lTith n ratt:lll, or n tine of ~0 ntpcr~ 
:md a month"s imprisonment, 'IIOUlJ not .h.c n r;uffici:.-nt }1Unhhmrnt; 1 '.In Ill it 
ri3~t, therefore, to ur;c n;:Un, V:Y propostUon.that the ]~<n~cr.> of the m:;:;~'~r.lt~.> 
be mcrcascd to the extent on:::m:lllv Ycstcd m the cnmm:tl couru b) ::ilct. 1, 

Re3Uiation X. JSJG, of the )lrulrn.s Cour, nnd that for this puq1osc authority Lc 
civrn in the .\ct to the bQ'I"Crnmrnt of Fort St. Grofht', to illn·st the ma.:::i>tr:tte~ 
~th surh }10\\ers whcncwr the ~>tate of businrss in nny c.l~trict or c.li.,trict~, 
m:l)' rrmler it nccess~ry or dl'!:irable. 

The only other point to 'rhich I deem it nccc,;.;;.:uy to dr:tw attention, i_; the 
introduction into the JlrOJlO>rd .\ct of certain clauses for the nppointmrnt uf 
n.sses;:ors. Tius \\:13 not contempl:J.trd in the ori;inal }lhn, nor tlOC$ it nppe;..r 
to ha•e been unticipatcd or de,ired by the )ladr:J3 authorities, nnd n'l the prin
ciple is entirely new to the natin-s of thi~ country, the rxpL·rimrnt, c.•peci.Uly 
as there is much iliwrsity of opinion on the subject, ou;;ht, I think, to be }lO>l· 
paned until the grner:tl pla."l for all the presidencies, which the L"l\T Commb~:on 
h:t•e in contemplation to bring forn-ard for the }lUrpo;C', ~>hill h:1rc bct·n fully 
tfucllised nnd decided upon; I propos!.', therefore, that all the prO\·L.ions uf 
Sect. 32 of the proposed .Act be omitted, and that we content ourscln-s nt }Jn-,cnt 
mth extending to ~Iadras the pro>isions contained in Re.::;ulation VI. I tiJ:.!, of 
the Den~ Code, as recommendrd by the Foujdarce Atlan-lut. 

In regard to the number :llld constitution of the llifirrcnt courts propo,cd to 
be c>t:iLli~hrd in each zillah, I ha-re said nothin;, bec:mse it i:i a point on nhirh 
the ::\ladras authorities must be presumed to be br"t qualified to jutl;c; but I 
doubt the necessity, CXCC}Jt under Yery peculiar circum:;t:lllces. of ba\in; two 
courts in ll"hich European jutlges preside at the same station, nml run of opinion 
that in almost all, a principal sudder ameen might be sub~titutetl for the ru~i;:t
nnt judge. This is uni>ersally the practice in llengal, nnd there is nothing 
stated to show that it might not wilh equal ati-rantagc b!! the same at )(:ulra.;. 
It \\auld be attended mth a great sa>ing of cxpensl', without, thrre is reason to 
belie-re, any iliminution of efficiency, nnd it \Tould get rid of the difficulty rcfl'rrrd 
to by the Law Comrcission of determining on n suitable ur~ignation for the 
officer who i3 to preside in the inferior court, the title of assistant jud;;e or of 
subordinate judge, auxiliary court, auxiliary subordinate judge, \vhich thl' Com· 
mission suggest, being all equally inappropriate. 

The adilitional draft Act, submitted by the Law Commission for disposing of 
the caUECS depcniling in the prorincial courts at the time of their dissolution, 
appears to me to be unnecessary. All those causes may be disposed of a:! w:ts 
done on the- abolition of the same courts at this presidency, in the mode 
pro-rided for by Rc3Ulation 11. 1833, and the expense of the ~pccial com· 
missioners, proposed to be appointed for the purpose of ili.o;posing of those causes, 
be entirely saved. 

There remains only to propose, should his Lordship in Council concur 
generally in the sentiments abo,·e expressed, that the papers be forwarded 
'lfithout delay to the government of Fort .St. George, with instructions to refer 
the proposed Act for the consideration of the courts of Sucldrr and Foujuarce 
Ad:mlut, and resubmit it with such alterations and amendments as may appear 
to that government, under all the circumstances of the case, to be necessary and 
proper. 

(signed) W. JV, Bird. 
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}lJN'VTK by the Hon.ll. T. Priuep, Eaq. dated the 25th August 1841. 

I RA.V& given much consideration to the scheme of tn"bunals submitted by 
the Law Commission, and to the objections offered by the Government and 
S~r Com: of Madras, .and I confest I incline to the same opinion as Mr. 
Bird, and think the plan of the Law Commission for abolishing the circuit 
courta of Madras may advantageously receive som~ if not all of the modifi.ca,. 
tiona suggested. "' . , . . . , . · 
• There~· it .ap~, at present 12 provincial court judge~ as ~ny ziJla1i 
~udges, DlD! ~t JU~getl! and 14 registers, in all47 civil servants employed 
m the adm•mstration of JUStice at Madras, besides the magistrates wh'ose func
tions. being united with those of revenue collector, under the syste:U. established 
by Sll' Thomas Mulll'O, a fraction oDly, and it is to be feared much too small a. 
fraction, of their time and labow: cau. .be regarded as given to this important. 
work. . . .. , , . . . 
:n~ evils which were. found to prevail in .the provincial rourts of Bengal, 

. UiBt tt would seem also at Madras. As civil courts these judicatories are defec
tive from the raplcl chauget incident .to the number of judges iD each colll1;, 
and to the circuit rotation occasioning frequent absences, which changes prevent 
any consistency of clecision, and pl]o~ great facilities for intrigue, while the 
engrossing circuit and criminul duties occasion also interruptions and delays 
no Jess prejudiciaL As criminal courts, though the work on circuit is ordi-. 
narily well don6, still the intervals for holdiag sessions are of necessity so wide, 
88 to defeat the ends of Justice in many cases when the parties are guilty, and' 
always to aggravate the mjury of the trial when they are innocent. . . 

. For these reasons principally, the provincial courts we1oe abolished in Bengal,. 
aDd for aearly the same it is now proposed to abolish them in the Madras pre
sidency. ·A siugle judge presiding in a superior court of civil and criminal 
jurisdiction. subject only to the Sudder Court at the presidency, is the form of 
judicatory proposed in lieu of the provincial courts. Of these IS are proposed 
for the entire Madraa territory, that is, one for each district, excepting the ex
treme northern one of Ganjam, from which so much has been severed by the 
:recent appointment of a political commissioner for the Jungul tract, that one 
judge is considered sufficient for both that district and Vizaga11atam (Bysakh-

·putun). ·· ' · · · · · · · . · 
· The first question at issue is, whether · to- constitute these superior district 

·courts as courts ~f_apPeal oDly from decisions by the inferior courts, or to give 
them also the original jurisdiction of the provincial courts, that ~ in all cases 
for value exceeding 5,000 rupees. · · · 

The Law Commission would continue to them the original jurisdiction of the 
provincial courts, and would further make them the court of general appeal 
from all inferior judicatories, leaving it to them to distribute their appeals to 
competent local courts for decision. . . . . 

. I do not exactly understand m what particular manner the Madras Sudder 
. and government. would change the original jurisdiction of ~e civil judges, as 
derived to them by transfer from the proviDcial court, but the question seems 
to be whether the assistant judge!t and sudder ameens are to have the original 
jurisdiction of the old zmab courts,. and the same right of trying certain appeals,. 
or are to be mere referees subordinate to the civil, judge with extended powers. 

My' opinion is in favour.of giving to the .new civil judges the pr~cise juris
. diction of the provincial courts, added to the regulating and controlling autho-

' ' rity heretofore exercised by the zillah judges in their civil capacity. l do not 
hear that there is so much civil business in the courts of Madras, as to render 
it advisable on that account to relieve the civil judge from such overriding and 
controlliDg authority; while it is necessary, I think, with· reference to the 
character of the inferior courts, and their liability to be filled by incapable or. 
imperfectly qualified persons, that the superior judge should have as much 
power of correcting or preventing mischief as can be given to him. 

1 gather from th!l Report of the Law Commission, ~hat it is proposed to leave 
the nine assistant JUdges. The Madras governme1;1t mcrease the number to 11"' 
besides having two extra at out-stations. 

The Madras government propose further, to have 10 instead of three princi-
pal sudder ameens, and 31 instead of 28 .sudder ameens. • 
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Tl ·- ·- n ,-rr\· ~on<.hlrrablr cnbrcrmrnt of thc number of courts, but not u:s '" .. , • • ,., f I - ,_ I" • f I • • 
Jlrrhaps morr ti1:m would be nrcc~s:u-y in case o t 1c lWO Ilion o t 1c re01>lt'r" 

courts. f • · 1 t · 1 This schcmr, howewr, taking thr number .o. ~~1stant JUt .;c" a mnr, ant 
n!lo\Tin~ two out-courts be:sit!rs, makes 11r?n.>10~ . for th_c . employment of ::l 
onh· of the 4i cinl srrrants now employed mJudiCial dut1e~, anti I t:e~ no su,..,. 
gcstion as to thr mod<' in which the other IH nrc to abso~b~l. l·our nwn, 
indeed, arc to be reserrcd to. b~ng ~p the nm·:u-s of the ]Jton1!cJal courts, ~n.d 
to effect the transfer and distnbution of ca>"CS nntl other busmrs..~. but tlu.i 11 
endently only a temporary duty that ought .not to _la;.t more than n fc,,. month~. 
All the re!isters therefore, mll be thrmm tmmC1batdy out of emplopnrnt. 

1 With r~pect ~g:lln to .criminal justice, ~he 18 di~trict jm!:;t'S. nrc to r::trrchc 
all the criminal powers heretofore wsted m the courts of c1rcu1t; but bcc~mr 
the police and chief ma;;istrncy arc at )l:ulm, hc!tl nlways by ~he c~llrctor:s of 
districts, who awwroly ha'l"e no time to look Jlropcrly after tlmr uutics In that 
department, an nrran;:cmrnt is propo~ctl that seems to me 'I"Cr)' Momalo~. 
The collectors arc still to be the chief m:~;:istratcs, tl1ry nrc to ll:l'I"C the enllre 
control owr the police cstabfuhmcnls. Thry nrc to reccirc the reports of 
crimrs and the criminals ns sent in from the interior of district!~, but nrc to 
take no trouLle to examine the cases. It i:~ npparrntly nssumctl thnt tl1ry nrc 
too busy to decide on the important qurstion of the rell":l."><.', Jluni~hmrnt, or 
commitment to higher courts for trial of tl1c Jll'rsons ro ~nt in, much more to 
pursue the clue of an intricate c:1se of drlinquency, to follow up intclli~ncc of 
associations for crime, and cffect11:1lly to protrct the community. · . 

The chief mn.,rri.strnte reccirin_:; the thana and tul15ccldars' reports is to p:~.·~ 
order for this ca.se to be ta.ken or sent to the assistant judgt>,that to the budder 
a.meen, and is himself to take no furthrr trouble about thrm ' tlu! officer to 
whom the cases are so handed o;cr, is to drcidc and pass scntrncc if \Tithin 
his competency, if not, to commit for trial to the scs~ions jud;;e of tl1e district. 

The l\ladra.s Foujdaree Court propose to abolish this intermediate rcfcrrncc 
of ca.scs to assistant judges and suddcr a.mecn~, and to lrt the Cl.S('S go nt onu•. 
to the ~c>>ions judge, who woul(l send tl1em do,m to be in\·csti~tcd and 
decided by the assistant jud;;e or sudder ruuecn, ·or procrcd with them him
srlf. ~lr. Bird would gi>e to the district magistrnte the poll'{"l' of punishing or 
committing if he think. the prisoners guilty, thus compcllin~ him to examine 
himself into cases. 

The only objection that I can find urgrd to this hst-mentionrd Imltublr 
impro>ement of the process of trial, so far as concerns the ends of justice, is, 
that the collectors, being the magistrates, ha;c not the time to invcstigntr 
criminal cases and commit or release; but it appears to me 1>ingular that, making 
this admission, it has not occurred to the framt·rs of the proposed !ll:ulmi 
scheme, that under it there will be a considerable number of ciril scrmnts, now 
filling the situation of regisrer or nssistant judge, who will be thrO\m out of 
employment, and who might mo~t ad-rantagcously for the public be vested with 
the separate charge of the magistracy in some, if not nil ofthe I!) districts which 
compose the :Madras presidency. · 

This is precisely the scheme which experience hn.'i brou<>ht the go'I"Cmment 
of Bengal to establish in a large majority of its districts, 

0 
nnd for which the 

special sanction of the Court of Directors hns been solicited for that prcsi· 
~~ . 

Why, when we are re-casting the judicial establishmrnls of !llrulrns, should 
this separate prm·ision for the important duties of police and mazistracy which 
nrc admitted .t? he much neglected at t~at presidc·ney, have csc~{JCd th~ notic(' 
of the authontlcs w as not even to be 1hscusscd in any of the papers now before 
the g:ovcrnment. 

As far hack as 1822-23, in a Minute of :\Jr. Fullarton discussin~ the medt~ 
of ~l1e ~chrme of Sir T~omas Munro, which he had as~istc·d in establishinf{, nml' 
winch had then been m force for several years, the principle was laid down, 
and the Court of Directors I bclie,·e, assented to it, that in allottin"' mlmini~-· 
tra~ivc duties, the he~t for the country and for the government w~ul1l he to 
a~;.:~~ an 1odueated officer of the .supc·rior cla~3, that iH, a civil servant in every 
d1~tnet to tach ~,f the three 1lut~es, ren·nue, magisterial, and civil justice. It 
wa:-; only, he ra1:.l, IH·cauoe of the insufficic•ncy of the number of officers, and 
];ccause of tl:e <:xpense, that the three duties were a!'isi;:,rned to two officers, till' 

· magi~tl'rial 
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mngi.~ttrial bring, undrr the system of Lord c II' 
justice, nnd in that of Sir Tho~as Munro with rc~:~:af~~ct~lubbed with civil 

A schrme of re-cast is no\V proposed which throws out o~s. 1 n~mbcr of officers sufficirnt to pro,ide' for a sc arate cis~ra emp oymen.t a 
\nll cnnble us .to cm~l?Y these officers in the parlicular ::ncb riciu~~e~ :~~~~ 
out nny mntcnal nddit10n to the present expense, because all the men excl d d 
flm· the new appointments being incumbents, will be continued in theiru old 
s nc~, nnd the gol"cmmcnt will have to create duties for them 0 k 
o'l!t for tl.1~m c!llploy~ent in revenue details, which otherwise would' ber csee _ 
nutted to mfenor nall\"e officers. om 
. I confl·ss.Ilook ':P?n the scheme of the Law Commission as defective, from 
1ts not m~1ng prons10n for srp.ara~io.n of the magistracy from the collector's 
office, nnd 1f the expense of mmntmnmg separate officers for this branch as a 
p~nncn~ n;mn.;crncnt s~ouhl ~cter the government, I would propose to meet 
lt b~ abolishing ~the a.'ISistan~ JU?gc~ except .those in charge of courts at out 
stati~ns, .wbom I ~\Ould make district JUdges w1thout sessions powers leavin"" 
nothmg mtermed~ate between the district ciril judge and the prhicip~ sudde~ 
nmccn. 

I run well nware of !he ~fficul~y nnd .objections that will be urged on the 
ground that the mofussil police bemg mamly under the tuhseeldars, it will not 
~n;er to lllllke these ~crve two masters, and the power of appointing and dis
mlssmt;. officers of this class must of necessity be reserved to the re'l"enue 
nuthonhcs. 

All this i3 l"C:f t!'l;• and the gol"emment is of course not prepared for the 
expense of mmntmnmg separate thnnas and darogahs for . the police all over 
the ::\lndros presidency. Dut this difficulty I would meet by requiring tuhseel
dars to rrport to tile magistrate the naibs or officers of their establishments 
to whom the police duties were entrusted by them. These officers would con
duct their police duties in subordination to the tuhseeldars, nnd being of their 
appointment would act well in concert with them .. To the separate magistrates 
1 would give the power of dismissing these naibs, and of requiring others to be · 
appointed by tile tubseeldars and reported ns in charge, but not that of direct 
nomination. I would further leave to the tuhseeldars, and to the collectors also, 
the power of sentence in petty cases, which they now possess ; which powers 
might, I think, advantageously be exercised by many public officers, and resident 
gentlemen, and landed proprietors, subject to appeal, of course, to the sessions 
judge of tile district, to whom the government would look for the control, under 
the Suddcr at the presidency, of tile. entire judicial administration of the tract 
of country within his jurisdiction. . . · 
, I am nfroid that it is only creating delay to suggest this new plan, instead of 
confining mvsclf to the particular suggestions and differences of opinion that 
are already before tile Govern~ent, and that call for decision.. .I c~nnot, . how
ever omit the occasion of puttmg on record my confirmed opm10n m favour of 
havi~g separate mngist~tes for the. charge of each district! whose whole ti!lle 
and anxieties shall be g~ven to the Improvement of t)le police .an.d ~upwess10n 
of crimes. This important duty must, I think, be neglected, If 1t IS entrusted 
to officers who regard it as secondary. . - · 
. With respect to the oilier points, I. think it is very desirable that the pr?vin
cial courts should be abolished, and civil and sessions courts. b~ established 

.in lieu of them, in every district. The· Honourable Court of D1rectors have 
enjoined this, and whether the change be made specifically on the plan advo
cated by the Law Commission, or on that suggested ?Y the Ma?ras ?overnment 
and Budder, to which Mr. Dird inclines, is comparatlvely of Dll~or Importance. 
If the opportunity be not taken of establishing a separate m.a_gistracy for _each 
district of 1\ladras, which I think ought to be done, and .Dllght be so at very 
small, if at any increased expense, I then should pr~fe; m tl~eOl)' t~e plan of 
the l\ladras government and Suddcr, in respect t~ cr1mmal adJUdications; ~ut 
1 do not see bow the objection of the want of tlme,, becau.se of other. du~1es 

Ss.n"' 1•5 to be got over so long as the police dutles of the d1stncts more cngro 1 "' . , 
are entrusted to collector magistrates. · . · . . . 

\v 'th t to the employment of assessors or JUnes to assist the sess10ns 
1 respec · · · · · b 1 t Iy s"rY 'udo-es on difficult and .important trials, some proviSion IS a so u e neces " , 

!cc~ the classes of persons who may. possibly be brought up before the 
· g · -' ' c tr'I"l Reo-ulation· VI. of Itl32 is one of the worst-drawn SCSSIOnS JUugCS LOr " • o laWS 
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laws in the Dcng:U Code, and is seldom if it h:J.S cwr brm hrou;;ht into usc; 
but some corrr~ponding pro•ision i~ nrceo;~:uy for ~lad~, ~ntl. I ~~~~bt the 
expediency of :uloptin~ the assessor mle3, as cont:um·tlm :Section .1. of t!1c 
draft.. I l'l"ould haw the jury to be substit~1trtl f~r the l~w offict·r, nt the t~l.s
cretion of the sessions judge; allll I l'\"ould bl'c to lt3 wnhct the same prcc1se 
authority as the present lal'l" pws to the law officrr's. futwah, ro ns to lra\'e. the· 
existin~ criminal law of the ..'IIadras 11rrsidcney as httlc ch:m;rtl n:> po~s1hlr, 
until the period shall arri>e for rec.'l.';tin~ the entire law of India. .. 

The change in the loc.1.lity, constitution, nnd number of the courts, c1~il and 
criminal, need not produer, and certainly docs not imply, nny chm:;t~ m the 
::dmini~tr:ition and forms of justice ; nnd it is much bett1·r tl1at the one altera
tion should be dfected under n.ssurancrs that cwrythln; t:hc nill remain i11 
statu, so that the >akcrls anti people may not suffer more incom·enience th:m 
is bcritable for the attainment of the 1mrpose in ric\Y. 

::?.) J.u:;mt 1841. (si.;;ncd) II. T. Prin.srp. 

)hxuTE by the Right honourable tl1e Go>ernor-grncral, W.tcd 
lith Nowmbcr 1811. 

I nAvE carefully considered the propositiollS before me on tlli.i &ubjcct, 
which is no less important th:m it is pressing, nnd I h:~.re conferred on them 
mth the officers near me, the be:t acquainted mth tl1e circumst:mCCS of tl1e 
~Iadras presidency ; and I now submit sue;cstions on each point of prominent 
interest, following in many respects the rccommcntb.tions of :-.lr. Din! nnd )lr. 
Prin..'t'p, and intended, mth the modilic:ltions which \fe nuy rcsolrc, upon fur
ther discussion, to adopt, to furni.;h hints for such a letter of instruction to the 
)ladrns gowrnment as nuy seem most likcly to facilitate the disposal of a ques
tion so extensire. Upon points to which my remarks and sug;cstions lio not 

• refer, it will be understood that the decision upon tl1e ricl'I"S of the )l:ulr.is 
Sudder Court and of the Law Commissioners, wht:ther tllcse be in ncconhnco 
or at •arinnce mth each other, is designed to be left to the local gon·rnment. 

I shall preface my suggestions by a few observn.tions only, in re~d to the 
extent and nature of the ::-.Iadra.s judicial cstJ..blislunents, the modifica.tion of 
which is under discussion .. 

There ::.re at Madras 12 pro>incial court judges. 
There were originally 19 zillah judges in 19 districts. Dy the new arranze

ments respecting the hilly, tracts of Ganj:un nnd Viza.,..-:~patam, the remain~g 
portions of these tl'l"o out of the original 19 districts, have been formed into 
one zillah; so that, in the present plan for csta.blishing a ci•il and session 
judge in cnry zillah, only 18 such judges are required. 

In eight out of these nineteen clistricts, the office of zillnlt jud"'o was abo
li~hcd in 1821, and an n.ssi.st:mt judge substituted in his place. Th~" assist:mt 
judge," though with a minor designation and emolument th:m the former 
zillah judge, has yet, since 1827, exercised the same jurisdiction. • In one dis
trict, in lieu of an "n.ssi.stJ..nt judge," a "native judge," latterly called a prin
cipal sudder amecn, was esta.blishcd, who has nlso exercised the same jurisdic
tion, except in special excepted cn.ses. Thus the Madras principal suddcr 
::meen, in the same manner as the zillah judge or the asoistant judge, can 
award generally, a criminal sentence of six months' imprisonment, with commu
tations extending to imprisonment for a further period of six months com· 
rr 1 tting, like the zillah or asbistJ..nt judge, cases of a graver kind for trlal by 
tLe circuit court; and in reg::.rd to the particular crimes of buro-Iary or theft 
l\ithout open ,-iolencc, he can, equally with the zillah or nssistJ.ntJ.Ud~:c award 

t f . • 1' 0 I 
a H:n tnce o rmpnsonment ,or two years. 
. There arc now, by additional appointments within district~, nine assistant 
judges and three principal suddcr amecns employed in the 1\Iadras territories. 

The actual csta.!Jlishmcnt is thus : 
Provincial court judges -
Zillah judges - -
.\~:,ist:mt jud~es - -
Principal suddcr amccns .-

12 
12 
0 
3 

And 
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And th~~c)udgrs of higher jurisdiction have below them 
P~onnc1al court registers _ _ _ _ ~ 
Zillah reghters • 

(TI1rsc registers being civil servants.) 
Sudder amccns 
::\Ioonsiffs - • • 

{District.) 

3 
11 

*31 or 32 
- *98 
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For this cs~~lishmcnt it i;; proposed to substitute (independently of an 
temporary p,r?nswn for. the. disposal of existing arrears in the provincial courtsJ 

Cn-~1 nnd ~rss1on JUdges - - - 18 ' 
~~~~s:ant JUdges - - 13 
I nnc1p:ll suddrr ameens 10 
Suddcr amrcns - 34 
l\Ioonsi.ffs ~ 1 oo 

~pon t~is mumc:ation I would then say, 
Fmt, mtl.1 1\lr. BII"d and 1\lr. P:IDsep, that it seems highly desirable that we 

~hould get nd of the class of" asststant judges" altogether, and that we should 
mtroduce the grc~t priz:eiple, long well e~tablished at Bombay, and nearly 
CTIT?"Whrre established m Bengal, of making oTer to uncovenanted judo-es 
(nahTc or Et;ropcan) the duties of original jurisdiction, unless in cases reser~ed 
on ,.cry t;pcetal grounds, and of confining the European covenanted judcres to 
the decision of appeals, and to the functions of general control. " · 

The great powers heretofore . entrusted to the few principal sudder ameens 
c~ployed .nt 1\I:ulras, almost identical with those of the European zillah judges, 
will baTe m some measure prepared the way for such a change. 

I learn from l\Ir. D. Eliott, the 1\ladras member of the Law Commission 
that he bas become desirous to . dispense with the restriction proposed in th~ 
Report of the Law Commissioners now before us (in conformity with that here
tofore placed nt .1\In.dr:ls upon all judges, covenanted or uncovenanted, excepting 
judges of the pro'l"incial courts), and to give to the Madras assistant judges or 
princip:ll suddcr nmeens original jurisdiction in suits as well above as under 
5,000 rupees in Talue, thus bringing the Madras system in unison with that of . 
Bengal and Bombay. 

The objection which may be stated to the discontinuance of the grade of 
"assistant judge" is, that a sufficient number of qualified principal sudder 
amcens may not immediately be found to take the place of the assistant judges 
ns above said ; 23 officers in all, of both the grades, are proposed by the Law 
Commissioners, and there are as yet only three principal sudder ameens 
throughout the l\Indras districts. · 

On an objection of this nature the local government only can decide. The 
Madras Sudder Court recommend that seven new principal sudder ameens be 
appointed, so as to raise the number to 10. I should hope that with a subordinate 
native judicial semce of at least 30 sudder ameens, and nearly 100 moonsiffs, 
(the Iast-mentiol!ed being described to me as having been duly remunerated.by, 
salaries ran !riner m tlll"ee grades, from 100 to 140 rupees a month, and as bemg 
of a generally fair character), little difficulty will be experienced in still further 
cnlargincr the number of principal sudder ameens; at least, I should confidently 
trust th~t it cannot, even now, be found necessary !o add! as contemplated by 
the Sudder jud(Tes, to the number of covenanted asststant JUdges. 

On the whol~, I would, upo1:1 this point, e~p.ower .the ~~n~ras gover~ment 
by law to nppoi~t in each distnct, under the ctvil and sessw~ Ju_d9es, assiStant 
judges or princ1pal sudder ameens (both classes of officers exerclSlng the same 
powers), as may be deemed expedient, a~~ I would instruct that. government 
to enforce universally, with all the ex:pedttl?n that the ~eans at tts command 
will admit, the principle of employing native or o~her JUdge~ t11;ke1:1 ~rom the 

eneral community, in the subordinate though tmportant Junsdiction here 
~eferred to, and of this eventually r~sening the covenanted officers for the 
grade of civil and session judge ex:clustvely. This 

• These numbers obtained in a memorandum from Mr. D. Eliott • 
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~~:/,!~~J~!~a·l This arrang;cmcnt will assimilate the :lllministratiot~ of )[adra.~ to th.at of nll 
othrr pa.rts of British India which nrc govrmrd by fixed laws, and \\Ill, 1 nm 
1rrsuadrd, be conducive :ilikc to dficirnry am~ economy. . .. • . ~ 
I ~d. On the mode of brin;ing offl'ndcrs fo~ ~nal before t~1c;_nc\~ scs~~~n J~l~0c s. 
I f 1 · - bl' 0 b,inction to the llropo~IIIOn for !'endm0 mch cas<:! d1r< c!IJ ee nn m>upcra ..:: ,, . · ·r · 1 
from the police of the. interior to those judges, .w1thout ~ prcnous !'I un; nm_ 
arrangement of the cmlcnc~ by another rt'!<potlSlble p~),.nnd_n.rc~la: com 
mitment for trial, upon ~pcofied grounds, nftcr such 1m:hmm:ll). ~nqUil") • 

The )ladras Sudder Court rrma.rk in support of tlu:~ prop?s1t10n, that, ht, 
"It "ill brin"' hi,.hcr qu:ilifications t'o bear upon the Jm·parauo~ of the ca.•~·s; 
and, ~dly, thg prcr1aration will be more exactly ndaJited to the. tnal, both bcmg 
the work of the same person, who must k~o'v. better than nil) o~her <;m knO\!• 
what parts of the c..1.Sc require further cluculat10n for the full satt:.fact1on of Ins 
own mind in the disco-rcry of the truth.'~ . • • 

But to me it apJ1ears obvious that thl~ rrrparatio!l of ll ~· m-ro)nng U!C 
detection and pursuit of traces and su~plClons of bUilt, tl1c ncllvc conduct, Ill 
fact, of a public prosecution, is '"holly· }nc?mistent with. t.hc calmn~ .a?d 
impartiality requisite in a judge. ntcse •.ndtspcnsablc quahtics. ~n UlC ~mliclal 
bench I would ncnr, in this manner, put m hazard~ the CXJI('<hllon wlucl~ c;m 
be gained only at the risk of their )o;;s would, in my Jud;mcnt, be nn cxpt.-ilition 
subwrsivc of the first securities for justice. . 

The utmost that it seems to me ilie session jud;e could properly do tO\l'nnl.5 
causino- deficiencies of eridencc to be supplied ig, by qua.•hing the commit
ment, to remit a case, for iliat Jmrpose, to ilie prosccutin;:; officer, or, in· rare 
instances, to cause a particu!ar witness, who had been prc,·iou.•lln:uned, nml 
whose eridcnce mio-ht be clearly and unquestionably essential, to e summonrd 
before himself; s;ch a 11roccdurc 1 understand to be usual in India judicial 
practice, though I apprehend that c-ren this ,·cry· guanlcd usage would be 
esteemed beyond the proper functions of a jud~c ndministering Engli!!b Ia\\". 

It is true that, as stated by the ::\ladras Sullder Court, the course to which I 
am so decidedly opposed is now followed in cases coming for t'entence before 
the :\Iadras criminal and assistant judges, or principal !'udder nmcens, nnd 
before the magistrates nho possess an extensive criminal jurisdiction in llcn;;nl; 
but this union of prosecuting and judicial powers, to the degree to which it is 
carried, bas always, I had thought, been regarded as a nry lamentable defect 
in our Indian jurisprudence, and ought to be pointed out, not as nn example 
to be imitated mth a still more important description of trials, but as nn l'rror 
to be rectified at the earliest possible opportunity. 

It is impomnt to note that, as a consequence of the proposition for sending 
· up cases directly from the police to the session jud.;cs, the Sudder Court at 

Pm.8, c.iPromd- l\Iadrns obscrrcs, "a !,'Teater latitude must necessarily be gh·en to the }JOlicc 
in~-., 14 Jan.J841. as to ~he period within which proof of the gra-rer crimes is to be completed;" 

that is, the wholesome restriction on the mofussil police, as to the time for 
wtich they m~y detain alleged offender:~ within their own custody, is to be 
abandoned. · 'TI1is result of the plan would seem to be, of itself, nearly a conclu
sive argument against its adoption .. 

Comparati-rely little delay now arises in Bengal from sending up the com
mitment of a magistrate to the session judge at the same station, and we may 
be well satisfied if no greater delay should hereafter be incurred in the ~ladras 
district8. . 

In addition to the objections I ha-re urged, upon higher grounds, against 
sending up caRes for trial to the session jud~;cs without a previous inquiry and 
commitment, the Law Commissioncr8, as ::\lr. Prinsep remarks, nrc of opinion 
that the scshion judges could not undertake the mass of duty to be thus thrown 
u1'on them, without neglecting their functions of decision and control a~ civil 
jucges. 

I wouM as:;urnc then, upon these grounds, that there is to be a commitment 
in cc.ses brought before the sessions courts, nn:l would direct all attention to the 
proper determination of the officer in whom the dutic~ of invcstio-ation nnd 
arrangement, connected with a commitment, may best be vested. 

0 

It h a 11eculiarity of the sy~tcm in force at Madras, that the commitment to 
tl.1~ J,i;;hr:r court is there made, not by the magistrates, or by any officer cxer
Cloll16 the lJimr·rs of magistrates, hut hy a lower grade of judicial court, that is, 
~:s b.> been hc:furc ~;lld, by the criminal judge, or assistant judge, or principal 

suddcr 
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suuder nmrcn. I should think it clearly better · · 
mcnt, inmlving intimate intercourse with the po~~!'n":tple, th% t.he commit
orcr it, t-hould be the net of some officer connected wf~ t~~m~ e!ci c;ent coft~l 
country than cf any Sl'parate court and the Law C . . ag s racy o t e 
th: cnl·ntu.'ll (•stablishmcnt of the office of public prosecou~~~;:~ot~~~sd~l~ lo~t to 
pam!, w~rcvcr, to such a measure as a ~art only of such a general re~sion ~ 
nll c. tabhshmcnts as may not be practically undertaken for very many years 
to come. 

Th~ rule ~aid down in respect to commitments at Madras, is the same as that 
established m Uengal, namely that they arc to be m d t di Enrrli h · ' . a e, no accor n"' to 

." » }1rncllcc,, men:ly upon Jlflmti facie sufficient informations or prob~ble 

(C.) No. III. 
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cndenec, but stnctly m no case "wiiliout a reasonable probabilit of 0 • 

lion before ~~c c~urt of cir~~it," and af~er in:estigating fully th/fact~ 0~~~; ~;~d:;, ~~·e;m. 
casc, nnd a di~crctl~n::zy deeiSIOn. as t.o ta~mg eVIdence on behalf of the accused. 1832, 

The ~w CommiSsloncl'll cons1denng 1t necessary to save the session judO'es 
from ~l·mg borne dow';! by t~e ma~s of work which would come upon the~ if 
commitments were entirely discontinued, and yet willing to throw upon them 
n.s much as they can unde~~ke, rccomm~nd tha~ the committing officers should 
confine thcmsclrcs to rcqwnng only Jlfllnd. fae~e or probable evidence of guilt. 
I nm nry doubtful, howenr, of the expediency of sanctionin"' such a return 
to• former usnge. It seems to me very desirable that the pr~ceedinO's of the 
l~wcr officcl'll.should be extremely careful and nearly complete, and

0 
that the 

time of the h1gher :ourts should not .b~ taken up, excepting with cases in which 
there may be suffic1cnt reason to anticipate a conviction. · 

:\ly suggestion to meet the exigency would be framed upon that offered by 
.1\Jr. Prinsep, and to iliis effect, that a number of officers of sufficient standin"' 
(these llJlpcar to be three prolincial and eleven zillah registers, to be throw~ 
out of employ by ilie change of judicial system, and therefore available for the 
purpose,) should be attached to the magistrates and collectors of districts, to aid 
them, especially in the police department, and to be charged with the prepar
ation of commitments. This proceeding would be quite analogous to that 
followed in Bengal, where, on the abolition ofregisterships, the office of joint 
magistrate and deputy collector wa.s created. A change of the Madras system 
of administration so radical as that of entirely separating the magistracy from 
the collectorship, I do not propose to discuss here, as such a discussion would . 
only, I feel, prolong indefinitely the delay which has already occurred in acting· 
on the repeated orders of the Honourable Court respecting the Madras judica
tories. llut the new joint magistrate at Madras (or the new officer to be appointed 
for the purpose, under whatever designation may be there preferred) will, by being 
in constant communication with the magistrate, and by being able to resort more 
easily tl1nn the court of the criminal or any other judge can do, to his influence 
and authority, will, I npJ?rehend, h~ve _decid~dly ~etter ~acilit!es ~han now e.xist 
for stimulatin"' and gwding the police m therr duties of mvestigahon. It might 
perhaps, nlso,

0
I may i';l thi~ place ~emark, ren:~ve a difficulty which ~as. been 

raised in these discussiOns 1f the direct superviSIOn of the gaol were prmc1pally 
vested in this new officer, so that the functions of the session judges in respect. 
to gaols miO'ht be strictly those of inspection and control. 

1 trust f~om the inquiries which I have been able to make here, that the 
adoption' of this suggestion will not be found very difficult. If unforeseen 
obstacles should oppose it, the Madras government should then be requested to 
state what other plan seems to them th~ best for the proper conduct of the 
business of committing offenders fo~ tr~al. I fear th~t the. tuhseeldars and 
ameens of police in the Madras temtones, though fmrly pmd. a?~l generally 
trusted officers are not fit to be charged with the duty of comm1tting offenders 
for trial on their own responsibility.· . 

As a means of lightening the labours of the officers w1th the .rowers .or 
· · a1 · 1 . "fr 131'rd has proposed that the powers·of the magtstrates m cnmm JU( gcs, .. . . . n 1 h Id 

:\1 dras which do not at present exceed those of an assistant m enga , s ou 
bearais;d tO' that of awarding imprisonment for six months, with a commutat%~ 

• The present rule of a full inquiry before comlllitment was introduced in Dengal by Reg. \'HI. 
1830; in 1\Indraij by 1\rg. Xlll. _1832. 
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for fine to :mother ~iX mouths' im}lri~onmcut,. :o as ?Ot to C'XCCl'd n rear's 
· · t · ll 1 tl1"1nk that thi::; pn.>!lll>lllllll mt::;ht bl! ntloptctl, 1f tl1c 
1mpr~onmru m n • • • . • . . . -~- • 1 .• ~, 
local ,.0 nrnmrnt ~houhl t•onsakr 1t mtli."'}ll'~~abl) n.rrt. ,..;u"\. to t lttr ~n,,t· 

"' "tl t < n"011 -l}' n"ol"tl·n~ the princt11le "lnch furiHtli the Ulllon of mruts, WI lOU .c ' . ·• o • . , t' • • - 'J . • 
ro 5ccutin~ nnd :uljUtlic:ltln; po\\ rrs m the ~1c offict r, aor, pra~t1c~:' ) , m 

~~es falfut~"' within this limited nmow1t of 1mwshmrnt, th~ llro.-.{'CUtiOu li ron
uuctcd rnti;dy by the police of the iutc~or, C.Illl the ma.::::~l':"..tC \\'OU!J ~th!o:n 
do more than p:t5s Eentencc upon the cndrncc E~nt bdon. hun. Hut I ~' n;•hl 
not ::nr further extend the juilidal powers of maC~;,tr..tc,-, t.hc gcn~ra~ rc~lrtcllon 
of which nt ~I:J.dras is accordant "ith tho::c !;ounJ m~ms of JUn.,pm•lt·net•, 
of which we must ecek to enforce the obscrnmce ns r:tplllly n.i we C".lll thn;>u;h
out our territories. Cpon the 11:lrticul:ll' propo,ition amlthc grntral qur,twn to 
which tlus }l:lrl0f3ph nfcr!', I would Epcdall_r in"ritc the remark.'~ of ~lr •. \mo~, 
lYith rrfcrrncc to the power:; of juilicial pun~>hmrnt !)l":llltnl to lll:l;tolratc" Ly 
Enzli;,h pr::ctice. . . . • 

Thr nati"re judoc:> _at ~l:-.dl':l3 ha"re Jon? been tnbt~ll ~nth ~~·.n:r~ m cnmm:.l 
C:l!'C5 to a de::rce "lmh I h:1se much '1\l~hcd to H.'C mut~lrt m llln;::-J. 1 run 
entirely llCI"5~:uled that the employment of nati"re jutl;;u iu the dutit'>4 of cri
minal ;s v.cll ns of ci"ril justice, is the only bt'Jllntl upou nhich we rnn hoj>C t.o 
introduce a permanent nnJ efficient rcfonn of the funncr branch of our ntlllll· 

_ nistrntion. Of the l>owcrs of principal euddcr nmrcru :1t ~l:uJra..~, ro-<'Xten• 
sh·e l"l'ith tlto5e of crilllinal jud~l'S, 1 ha\·c before Fpolcn; nntl by Hroub
tion Ill. of 1833, of thll ~ladrn3 Code, tl1e sudder nmcrns nrc nuthorisrd " to 
exerebe the polYers conferrcJ upon criminal jud0'"C!'," cxcr11tin; only iu c:L'<'! 

committable for trial before the couru of circuit, nn1l suLject to the chN'k tlut 
their judgment> may be o-rer-ruled (as those of n joint uu;;istrate may be by n 
m::gi:;trnte in Ben~) by tho~e jud~es. As far &.s I rnn Jearn, the usc of this 
juri~diction by suuder nmel'Il3 has been beneficial. I uoulJ imitc the :'ll:ul.ra5 
go"rernmcnt to consider "hellier, to the extent, nt lc:1.'t in the fir.;t in~t:lllre, of 
the pol"l'cr of impri.<orunent for n month posS{':;:;ed by our n..;~istnnt ma:,ri~tratc!l, 
the di::trict moons iff:; may not :ilia be mo:,t \l.S{"fully \"c:otcd nith crimin.'ll)>O\H·rs. 
It is to be remembered that it is of the first importance to !)i're ~pt-l'dy ju~tlce 
on the ~pot in as ronny cases ns lJOSsible, nnJ ccrt:Unly in cases of thi.i minor 
class, lYhieh will otherwise be cxct'fsivcly lura.ssin:; to J>rosccutoN nnd nit
ne;,£es, and that this object can only be attai.nc·d by min:; the fixed lornl courts 
of the moonsifu. I am aware that the tuhsceldars, nnd othtr l11•:uls of ~lallras 
district P?lice, ha"re now c~rtnin mi?or powt·rs of punkbmcnt, n.s ~[ll'cificd in 
the margm • ; but these IDlght be uther t:lkcn away or nllowcd to rcm.:Un, con
:,istently mth the somewhat increased jurisiliction proposed for moou~iffll, 113 
the )Iadras go"rcrnment m:~y think right. 

~t remains to notice more briefly the other points raiscll by thcoe papers, on 
lYhich some remark Eeems necessary. Of thel'l', nrc, 

3dly. Di5pmal of existing arrears in the pronncial courts. 
0?- this point the Law Commis;;ioncrs Jlropo~e to retain temporarily the 

sernccs of four out of the twel"re prmincial court jud~es for the dcciJ.ion of the 
cases on the files of these courts. Mr. llird thinks this measure unncet•;;sary, 
and \YOuld tram.fer the cases, as was done in llcngal, to the file of the Sullder 
C:ourt. It i~ to be remembered on this subject, that the transfer of the }Jrovin
c~al court arr~nrs. to the Bengal Suddcr file, certainly caused great incom·c
ruencc for ayme 1? the Suddcr .Court, and that the Madras go,·cmmcnt may 
not be a?le ~~mediately. to .rrm;de f':r all the provincial court judges as ch·il 
~ml Fc~s.wns JUdges of d1stncts, m wluch case the employment of some of them 
m the d1sposal of these arrears may b~ certainly advantageous. I would rl'fer 
the que~>twn, as one of local convcruence and nrran"emcnt, to the 1\Iadras 
government. 0 

• -t
1
thly. filing of orit,rinnl civil suits and distribution of criminal cases for 

tn:l. 
1lJC. ~'lw ~mmi~~>i.on.ers and ~Iadras Suddcr Court appear to unite in wishing 

that cml bUllS and cnmmal cases should !Jc, according to their degrees, brought 
ns 

• r.;r tl.cfta '"'t "XCltdin" five rupee· t·n .• , • ' 'tl I I 1" .. I lli ~ f I . • "• o; u .. ya c•muncmtnt, Wl I a wur or IJII.cr tnvla IJ o.:nccs, 
,.nt:"' t JTtc rui,t;r;~, or tbrte day,• iru(JrbrJrUJ.H.:nt. • 
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ns much n.~ possible din·ctl}· hc~orc tl 
t t I :\I . lC ~c,·cral classes of t 'b I ry ll'tn, • r. Bird is rnthtr favourable to th la. f n ~na s competent to 
nnd ca~t·l! Jlrl'frrn·d in the first l'n ·•· t he p .n. o havmg all such suits 
li t · t 1 • s ...... ncc o t e cnil and · · ' ~ nc "• '' IO would refer them a tl . I . sesswns JUd"es of 

ordinate tribunal~. I nm inclin~d l~cre1~~ :~ug 1~.thmk fit, to the different sub 
Madras Suddcr. It is already the practice ~e ;t~ the Law ~om missioners and 
mo~t part, be taken at once to the court a as that cases should, for the 
~'Tountls for discontinuin"' that practices compc.te~t to tzy them. I do not see 
llcn~ llr;ubtions llhich w ' csprcm Y as, m the revision of the 
'"US ~lccidrd to ab:U:don the c~n~r~~c~;i~~d ur?h the ~are of 1\Ir. 1\Iillett, it 
this pre;cidency. ' w uc prevails to a great extent in 

!ithly. Execution of deere(-s, 

f.h~i\ tli.ro;c;t 'rirl the L:m Commissioners to give a discretion by law which 
m m1 o 1e < ccrees of the ciru and sessions jud"'es bein"' executed b th 

~ourts below ~hem. It may often be vrry desirable to e~ploy th . ~ . y e 
m the cxrcutlOn of dutie3 of this description. - e m enor courts 

Gthly. ~pc·cial nppcal3. . 

I ~m inclim>tl nlso with .the Law Commissioners to keep the decision of s· ecial 
npptal3 ns mU~l as posinble to the Sudder Court itself. It is endeni that 
sn:aUy. lcs~ busmess u now performed by the l\Iadrns Sudder judges, than that 
'' luch IS 1h;;posed of by. the Calcutta Sudder judges; and want of due leisure on 
t!1c IJench nt M~drns lS not therefore much to be apprehended. It may be 
nght to conunumcate to the Madras authorities the draft of a Special Appeal 
Act, latel,r proposNI for th~ Dengal presidency, and to request their opinion on 
the adoption ~or 1\lallrns, c1ilicr of that draft, or of any modification of it which 
mny be subm1ttc~ to ~ by the Law Commissioners, from whom an immediate 
rc-port on the suhJcct 1s expected. 

ithlr. TriiJ by assessors or jury. · 
Pcrh:lJ1S some misapprehension exists in the previous remarks recorded on 

this matter. The section (the 32d) of the draft Act prepared by the Law Com
mis::.-ioners, docs not, I think, go beyond extending to l\Iadras the Beno-ni 

. Ticgulation YI. of 1832, a measure to which all authority appears favourable. 
That section may probably, therefore, be in substance approved by the Council 
nnd by the 1\Indras government. 

. Sthly. Financial result. . . 
I obacrre that the saving estimated upon the execution of the arran"'ements 

now under discussion, as they were at :first intended, was about two and a half 
lacks of rupees per annum. l would request from the Madras go\·ernment a 
clear statement of the sa\·ing which will arise from the modified plans to be 
now referred to them, including the general employment of principal sudder 
runcens in the place of assistant judges, and the addition of officers with powers 
analogous to those of our joint magistrates to the establishments of the magis
trates and collectors. · · · 

I do not find from my notes that there are any other topics to which I need 
pnrticulnrly refer. I would, in making the communication which may be 
n!!Tecil upon to the l\Iadras government, request of that government to haYe 
n °rcviscd draft of Act prepared, U})On the principles to be explained to it, with 
such addition of detailed provisions as may be suggested by the draft of the 
Law Commissioners, or as may occur to the 1\Iadras authorities, such re,ised 
draft to be submitted· to us, together with the draft of the Commissioners, in a 
comparative statement, showing, section by section, the differences betWf~en 
them, nnd the grounds for those differences, set forth as fully as the nature of 
cacksection may require. 

I may use this opportunity to suggest, that it ~ay be _of ndva~tage to com
. municate to the Madras Government the rules wh1ch are m force m Bengal for 
the examination of candidates for moonsiffships, and for the strict promotion of 
native judicial officers from the gr~~e of .moonsiff to that of rrincipal sudder 

. amecn. Tpese rules may supply hmts whlCh may perhaps be found useful. 

(signed) Auckland. 
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sS-t SPECL\L REPORTS OF Till~ 

~h:scTE by the Honourable J. Amos, E~q., dated ~uth :'\ovcmb,·r 1811. 

1. TnE first point (0~ ~n~itl_cx:at~on. i~. t~1c nccomplkhmcnt of n ~'Ptr~n, 
nccordin~ to 'l'l"hirh rul on;mal cml JUnstliction l;halldbc cntn,tff~tcJ t? uncm

1
r. 

nantcd 1~ncipal ~mltll'r :unrrns, or sutldrr :unrens an moom1 s actin; um L'r 
them. . 

2. I think that this is 3 nry desirable. cnc~ to ~1arc in Ticw; ~ut it npJ)(':li'S 
to me that in some rc~rcts we arc prcssm; 1t n httle too ~tron:;l}. on the local 
gonrnmrnt. )lr. Elliot informs mr, that if our rccommrmlations wrrc to 
hare immediate effect to :my great extent, the conscqucnre would br, that 3 

con>itlcrable number of corcn:mtro scrmnts woul~ be thrm~n upon u~c;nplo):t·~l 
salary and thus no crcat sam"' woultl be ohtrunell, \Thilst the on;mal cml 
busin~s would be t~sactro by inferior n,"'{'nts. '\llether tlus apprchcn>ion 
be 'l'l"ell founded or not, must be obrious to the lladr:u gon:rnmcnt. · 

3. In pressing the liccompli>hmcnt of this sptcm, w~ sl~ould attribute liome 
wei<>ht to the circumst:mce, that the ~;ener:ilit)" of pnnCJpal I'U:tdcr axucrns 
m~t be more incompetent th:m coren:mtro sen·:mts to deal nith questions 
of En"'fuh or general law, which may often come before them, nnd for the 
decisi~n of which they will be the sole ori~nal tribunal; nnd nhat is or more 
moment ercn the natire community hare much lr~s confidence in the introrlty 
of their, countrymen than in that or t:O\'Cnanted judges. Upo.n tlte ~ncr:J 
principll'S of hum:m nature, I should feel more secure or the unpart.lality of 
a judcre in the coren:mtcd scnice of the Comp:my, than of nnothcr European 
who had not receit·ed the like cducation, W:LS Mt bound by the 6amC tie!, nnd 
who 'I'I":LS not looking fornanl to the 6ame Jlro~pccts. llon·ercr, I only make 
the5e remarks in a cautionary t:pirit, for I agree tltat the system, ns stntt-d in 
the fi.n;t p:t.ra,"'l':lph, is that to nhich \'l'e ought, though cautiously, to approxi
mate, not'l'l"ithst:mding the risks :md inconrcnicnccs wiili nhich it mny be 
attended. 

4. The abore system is rendered much more ~imple by taking: front tlte 
ciru and session judge all original ciru jurisdiction nba.tcrer, nnd n1l business 
of reference to the principal suddcr ameens. · . : · : ' · . . ' 

5. Secondly. With rt.>gard to ~;peci:ll appeals, I expect that tile La\v Commission 
will, in the course of the present week, send up a draft Act for special nppeals 
applicable to the three presidencies, and of nhich the principle ~;hall be, that 
~ecial appeals shall be &posed of by the lindder court; tho practical iliffi- · 
culty to be orercome is not to o'l'erburthen the sudder courts, nnd, in n· word, 
to avoid this, to Eeparate the law from ilie fact, nnd to send the law up, without 
the details of e-ridence, for rerision. · · · ' . 

G. Thirdly. With regard to commitments, In~ in fa\·our of not ~ending· c~es 
for trial to the superior court, unless when they· are rc:idy' for bearing; and 
ginng to the committing authority a power of discharging complaints which be 
deems to be clearly unfounde~. ' · · · · · · · . , , : 

7. An a.ssistnnt magistrate, for the purpose of commitments, is likely to work 
well; he will communicate more conveniently with. the magistrate and police 
authorities than would be the case with the principal sudder ameens ; and ns 
principal sudder ameens .ha':e a considerable extent of criminal judicial power, 
1t may be well to keep 1t apart from the power of commitment. It is to be 
observed, howC'I'er, that if this alteration be made in the scheme of the Law 
Commissioners, a considerable additional expense will be incurred. 

8. The magistrate should ha'l'e a power of commitment to the superior 
criminal court, independently of the assistant magistrate. · ' · ' 

9. I.t may dcse~e. consideration, whether the assistant magistrate should not 
comm1t .to t~1e pnnc1pal sud.der nmeen as well as to the scsMions jud9e ; the 
same ohJectwm apply, only m a smaller degree, to the police senilinrr m their 
casc!i to the principal sucldcr amcen, who performs the double op~ation of 
prtparin;!; and tryin;.; the cases, which is objected to as rcrrards the sc:;sions 
jud~;c .. 'l11c ~xt~nt of criminal jurisdicti.on given to the 

0 
principal suddcr 

amttn ts not lim1ttd merely to those cases m which the inconvenicncc~s attend
in<; a comwitwcnt might opcrate ns an cncouragemcnt to crimes. 

10. Fourthly. 
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J O. Fourthly. With rr.,.ard to the · di . al 

powrr of the macistratco to unish JU • CJ po.wers of magistrates, I think the 
'fllC plaghtratc \\ill be a pr~ferable c~~~; £ngit.~e convenie!ltl.f extended. 
amccn, especially so lonrr as cases do n t or n to. the prmc1pal sudder 
suddcr amccn. It is not proposed to . 

0 f0 ~y com.mJtment to the principal 
Jmnishing to the same extent as that ~::ci~~ ~ m~str.ate. even the power of 
I 6C<' no reason for this difference so Ion"' y t e pnncipal sudder ameen. 
to .the principal sudder amcen. ' I thinko t~ teases ~o not go by commitment 
assistant mag~stratc also should have some fudim~~trates, and perhaps the 
of six months' imprison~cnt. 'Illis is doubtless c ·J~wer, say to the amount 

t~~ftl!~~fi~~~~g np
1
art the fll;nCtions, 0~ polic~~d r:~~~~; ~f ~~~;a~;~ 

be 
~o c" t all ge c asds _of minor cnmmal offences which cannot otherwise 
" ul'C u y rcprcssc • 

1_1. Most probably ~he 1\Iadras' ~uthoritics will inform us, that we must not 
~~~e !h:J. ~u? of trp.ng o.ffc~ces Imperative upon magistrates, if we enlarge 

ur JU ICJa powers m cniDJnal cases. We may probably be told that we 
~1ould rcas~n crrone~uslr, i~ we assumed that the duties of a collect~r (acting 
hiso :U mrstrate) lhd ~ot, m the Madras presidency, engross much more of 

tim.c t 1an they do m .Bengal;. _and although the Madras mllooistrates can -
~dir~;r~mentlr- manage police, business, yet that any considerable addition of 
JU cial busmcss would be impracticable. . · .. 

. ' . . 

12. As to t.ho scpnration of the offic~s of collect~r and magistrate, this im
Eo~t que5tion mny be more convemently considered on a future occasion; 
or m the !\Iadrns presidency, a':l'or~ng to th~ ancient customs of the countrY, 

!he rcnnll:c officers have, from time Immemorial, been the police officers ; and 
m separating the ·collector from the m:~ooistrate, we shoUld have fuither to · 
reconstruct each. department entirely. ··· _ _ : ": · ' ; ' :' · · · · · ' · · · 

13: Fifthly• With regard to the criminal judici:il power~ of ~~onsifls a fixed 
nnd a proximate ~~unal are matters_ of such vital imp.ortance in crimi~al pro
cedure, that I nm disposed strongly to favour the ·expenmentof conferring some 
powers o(. criminal judicature on the ·district moonsiffs. · They Will · of course · 
require to be very strictly watched. As I understand they are at p;esent vecy 
fully cngaged_.~ith: the!r _civ}l busi?e~s, .it may be necessary.'to add larg~ly to 
the~ nu~bCf~ Mr. _Elliot th1n~s t~at, sudder ame~ns might be got rid of, and 
the~ d~b~~ ~II~ste.d t~ mo~n_sill,'s, ~hich :would be a pecu:niary saving. . .. 

14. I do not think it necessary to advert, on this ·occasion,: to any other parts . 
of the subject (some points relative to the manner in which the subject of appeals 
to the Privy ,Council is connected. with these questions, will be' noticed in' the 
forthcoming Report on special appeals), but will add a few· remarks' on· the 
Report of the Law Commission. ,The attention. of. the, Commissioners , was · 
exclusively confined' to _the ~uppressjori of the 'provincial courts, effecting .at the 
same time as little cliarige of system 'as, 'pqssible beyond the attainment of that . 
object.' 'They ·reserved any further change until it could .be made general,. 
provided it could expediently so be made, for all the presidencies. , 

• · · . r · · · ~ - ' • • 1 ' 

15. The 1\li~U:t~s of Couridl have gonE)' deeply'i~to the code of procedure, upon . 
various points'whicli hav~ not been repoJ'ted on by the Law Commission.-· I am. 
glad; however, that this course ·has been taken, because I have found that the 
most expeditious. way of our obtaining benefit from the labours of the Law Com
mission is to lead the way by a legislative Act embracing some comprehensive 
f;ection of procedure; and requiring the Law Commission to report upon it 
within a given time: With this view, I presented to Council the draft Acts 
up!)nthe examination of abset;t witnesses, special a.Ppe~s, and the }imitation of. 
actions ; and by such means, m another week, I thmk 1t may be srud that these 
importallt sections of t~e code ~f procedure :will have . been fi?is~ed f?r a~ the 
preside~cies'by the Law CommiSSIOn .. ·The present p~p~rs will, m th1s y~mt of 
view be still more useful; for what, from my first JOIDmg the CommiSSIOn, I 
ha\"e' been most 'anxious to obtain, is a general chart or scheme which shall state 
what number, and what ldnds of courts,- civil and criminal, shall be constituted; 
which shall have appellate, and which original jurisdiction; w~at shall be_ the 
respective extents of the jur~sdictiori in point of amount or locality; what shall 
be the qualifications for judges, _by wgate.ver name called; wh~t. shall he the 
functions and limits of jurisdiction of magistrates ; what authontles shall have 
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control. and \\h:~t •prric5 of contrnl, in jwlici:~lm:~t.tcr~, '~'"rr othr~. It .nJ>jll'.1rs 
to me th:~t the inn-~ti:::-:ttion of the prc>cnt qm·,uon \\Ill ~IH'!"thly 1lechlc• h:.lf 
these points for ~Iadw. The Commi:',ion r:m thrn he ,·:Uinl upon to ~<:w '' ~ty 
the .\ct to be pa.."'etl ~houltl not aftenl":trds bl• cxtcllllnl to the. nhole of1ntli;t, 
or "h:~t modific::tion~ m:n· be m·cr"Sl!J" l The nn~''rr wou!J Ill fact be a wry 
material p:ut of n cmlc o(proccdu~. 

• 
.. ·1 • • lr:tlj.f. 

(Xo. 1 SS.) 

From T. II. J!ddocli, E.•q. Secret."llj to the Go,-rmnunt of lnui:t, to 
Jr. Elliot, J:,:q •• \ctin;; Sccrct::..'j to the Gol"crnmmt of rort St. Gcor~-e. 

Srr, . 
TnE Go-rcrnor-""cncrnl in Council lw matun·Ir con~hlm'l.} the opinion! on 

the better constitution of the judici.."ll courts of the ~l:ldra.s Jtm-idcnry, ~ub
mittcd with !llr. Chief Secretary Ch:unicr's kttcr of :.!3J rc:urunry l:l.-t ; Md 
I run now de~ircd to forna.nl copies of n co~p.mJcnce with the lncli:m Law 
Comm.i..5;:ionen:, consequent on the rccdpt of that letter, nntl to convry to you 
the following obserration3 ::.nd instructions of llli U:>nbhip in Council. U\10n 
points on which no rrtn:ll'ks ::.nd su~l"Stians nrc now nl:lllc, it \\ill be un1 rr· 
stood that the decision upon the nc\TS of the ~ladr:u Sudtlcr Court null of the 
L:m Commissioncr5, whether thc.-<c be in nccorJance or nt nri:.ncc with each 
other, i.3 designed to be left to the ~I::drns t;an·rnmcnt. 

2. It may be conwnicnt to giw, in the first instancr, n brief ftatemrnt in 
regard to the extent ::.nd nature of the :'-Iadr:ls judicial l-:;tahlishmcnl~, the 
moilification of which i.3 under discus;ion. 

3. There arc :.t M~ 12 pro'linci:U court jud;cs. 

4. There l\"Cre ori;;ina.lly 19 zilhh judges in 1!) dbtricu. Dy the nc\V nrrm~c
ments re~pecting the hilly tracts of Ganj:un nllll Yi~"':tpatam, the rcmainin;; 
portions of the~ two, out of the ori;;inal 1!) districu, ha•c bcl'll fonnec.l into 
one zillah; so that, in the present plan for cstahlbhin; n eb·il nnd Fes,ion j111.l;;e 
in e•ery :z.ilhh, only IS such judges nrc rcqurrcd. · • 

5. In eight out of these 19 districts the office of zi.llih juJ;e wa3 abolished 
in 1821, and M assismnt judge substituted in hl3 place. The " n..~sistant jud.~c," 
though with a minor dcsi~tion and emolument than the former zillah jud:;c, 
has yet, since 1827, exercised the same jurisdiction. In one district, in lieu 
of ::.n "assismnt judge," a "nati\'c jud;e," latterly called a principal sut!Ller 
!lmcen,. was ~~tahli.ohed, who has :llso eXlTcised .the; same jurisdiction, ~xccpt. 
m special excepted cases. Thus the ~Iadra.s prmc1pal surLrler nmeen, 1n the 
same manner a.s the zillah jud~;e or.thc as.:;ismnt juclzc, can awnrtl, generally, a 
criminal sentence of six montll3' imprisonment, with"' eommutation.'i extcndin~ 
to impri.o,onmcut for a further period of bix month3, eommittin"', liko the zil.l.ah 
or asc;ismnt judge, cases of a f,'Ta\·cr kind for trial by the drcult court; and in 
regard to the particula.r•crimes of burglary or theft without open ,·iolencc, he 
can, equally with the zillah or asdstant judge, awn.r1l a sentence of imprison
ment for two years. 

G. Tl1cre arc now, by mld.itional appointments within districts, nine assi5tant 
judges and three principal sucldcr nmccns employed in the 1\luclra..'i tcrritorie:J. 

7. 'll•c actual establishment is thus:
ProYineial court judges • 
Zillah jud:;es -
Abc;iq:ant jud;;es 
Principal sudd~:r ameens 

• 
12 
12 
!) 

3 

And these judgeg of higher jurisdiction have bdow them: · 
ProYincial court registers • • • • 3 
Zillah re;,risters • ~ 11 

(The so 
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(These n·6risters being civil servants.) 

Ul ' rr amerns - _ _ 
• ::\Ioonsiif:i (district) - - - *31 or}2 

- - ~gs 

nn~· tc1:1~0~ ;:ta?I!si~ent ;t ~ proposed to substitute (independently of 
courts):- on~wn or t c sposal of existing arrears in the provincial 

Chil nnd session judrrcs • 
\ 

•. • .I 0 
J SSIStant JUU~CS - • 
Principal su&lcr nmcens -
Suddcr nmecns - -
2\loonsiif~ 

18 
13 
10 
34 

100 

9. Ucon this enumeration his Lordship would observe first that "t ' 
Wrrhi . bl . J ' 1 seems 
• o Y t r~1ra e to get nd of the class of " assistant judrres" alton-ether and to 
Introduce at ::\lndras the ~p"Cat P:inciple, long well estab

0
lished atBombay, and 

!lcarly Cl"cry'"lfhcre established In Bengal, of making over to uncovenanted 
JUdges (natit"c or European) the duties of original jurisdiction, unless in cases 
~scrrctl on nry. ~pl·cial grounds, and of confining the European covenanted 
JUdges to the tlccl.SIOU of appeals, and to the functions of general control. 

1 0. 'Il1c great powers heretofore entrusted to the few principal sudder 
. ~ern~ c:nploycd.at 1\la.dras, almost identical with those of the European zillah 
JUdges, mil ha\"C In some measure prepared the way for such a change.· 

11. It b understood that the Law Commissioners may now be disposed to 
dispense with the restriction proposed in their Report, forwarded with this letter 
(in conformity \nth that heretofore placed at Madras upon all judges, cove
nanted or unCO\"cnantcd, c:tcrpting judges of the provincial courts), and to give 
to the 2\Indras assistant judges or principal sudder ameens original jurisdiction 
in suits ns well abo\"c as under 5,000 rupees in value; thus bringing the Madras 
system in unison \nth that of Bengal and Bombay. 

12. The objections which may be stated to the immediate discontinuance of 
the grade of" assistant judge" are, that a sufficient number of qualified princi
pal sudder nmcens may not at once be found to take the place of the assistant 
judges, and that it may be useful and proper to employ temporarily, as they 
nre now employed, the servicrs of the civil officers holding the situation of 
assistant judge, since they can only be gradually transferred to other appoint· 
mcnts, and would otherwise ba"re to be placed on unemployed salaries. 

13. As ~bo'l"e said 23 officers in all, of both the grades, are proposed by the 
Law Commissioners,' and there are as yet only three principal sudder ameens 
throughout the 1\Iadras districts. 

14. On objections of this nature the local government only can decide. The 
Madras Sudder Court recommend that seven new principal sudder ~meens b_e 
appointed so as to raise the number to 10. The Governor-general m Council 
would hope that, with a subordinate native judici_al servic.e of at le.ast 30 sud~er 
ameens and nearly 100 moonsiffs (the last mentwned bemgdescr1bedashavmg 
been d~ly remunerated by salaries ranging i~ three grades. from _100 to 1~0 
ru ecs a month, and as being of a generally (mr charac!er~, little difficulty mil 
be pexperienced in still further enlarging the number of pnnc1pal sudder ameens; 
at l;ast he would confidently trust that it cannot, even now, be found necessary 
to add, as contemplated by the sudder judges, to the number of covenanted 
assistant judges. . . 

15. On the whole, his Lordship in Coun~il would,,up?n this pomt, et;n.power 
the l\Iadras government by law to' appoint, m each distriCt, under the ~ml an~ 
session judges, assistant judges, or principal s~dd amdns ~~di:ntc ~~~the 
officers exercising the same powers), as may e. eeme e.x ' di 
would now instruct that government to enforce umversally, With all the ex;pe -
tion that the means at its command will admit, an~ that may b~ coz:slstent 
with a just regard to public economy and to the clatms and quali!:~~~al~: 

• These numbers obtained in a memorandum from Mr. D. Eliott. 
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control. :md \\hat fprric 5 of control, ia jn<liciali:lat.tcrs, ~wr othr:s: It _np;H':Irs 
to mr that thr ilrrr~ti::::-.tion of thr pn.,.rnt qne:-tiOll ''Ill ~IH'cthlj tlrrt<le h:.!f 

tl · t r '\I" l~·~ TJ1n C·liilini"'ioa c:m thra hr r:Uktl upoa to t<:w '' h \('~(' pOlll S 10r . ul ""'' ' ' ·. . ·} .... . I 
the .\ct to be p:l.'>'ed ~houl<l not nftcrrranls be rxh·ntlrtl to the." wlc of lll<b, 
or what 11101lific.-:tion~ rna\· be m·cc,;:<:UJ' l The :ms\H·r 1mul.l Ill f;~ct lH• 3 wry 
lll!lteri:U pm of 3 cmle o(procrtlurt'. 

.-1 • • lt::rJs. 

(Xo. 1 SS.) 

From T. II. JiddorJ., £;:q. Secrrt.'Uj' to the Gorrmrnrnt of Inui:~, to 

rr:. Elliot, [sq .• \ctin; Sccrcbr)' to the Gorcrnrurnt of fort St. Gca!'~'t'. 

Sir · 
TnE Gorernor-::eneral in Council lru nuturdy ron>itlm-d the opinions on 

the better constitution of the judici::l courli of the ~I:u.lra.s Jlm-i<lcnry, ~uh
mittcd mth !.Ir. Chief Secretary Ch=irr's kttcr of :.!:Jtl fdmllllJ' 1.~-·t; r.nd 
I a.m now desired to fornanl copil'$ of n cort'C:'pontlencc \Tith the ln<li:m Law 
Com.m.issioncn:, corucqm·nt on the n·cript of tlut letter, nllll to conn·y to you 
the follomng ob5errntion3 ::nd instruction_s of lw Lonbhip in ~u.ncil. U\JUn 
points on \Thich no remarks :md su;;~tions nrc now nUll(', It \Hll be um cr· 
!;tood th::.t the decision upon the Ticlfs of the ~I:ulr:u SudJrr Court nntl of the 
l.:llf Commis5ioners, lfhcthcr thc.."C be in nccortlancc or nt r-..rbncc with rJch 
other, is designed to be ldt to the ~Ir.dras gorcrnmrnt. 

2. It nuy be co:rrcnicnt to gin•, in the fin.t iru.t:l."lcc, n brirf Hatcment in 
regard to the extent and nature of the :'>Iadr:ls judicb.l c::;tahlishmcnt.~, the 
moilification of v.-hich i.s under lfucus;ion. 

3. There nrc r.t l\I::dr:ls 12 prorinci:ll court ju~'"'Cs. 

4. There were originally I!) zilhh jud;cs in I!) dbtricu. Dy the new nrran:;c· 
ments rr>pccting the hilly tracts of Ganj:un :lll(l \1za

0
'"':l.pat:un, the n·mainin; 

portions of these two, out of the original I!) llistricts, lu\·e been formed into 
one zillah; EO that, in the present pl:m for cstabli5hin:; a ciril :llld Fc-s,ion jutl;;e 
in e>ery zillah, only 18 suchjud.;cs are required. • 

5. In eight out of these 19 districts the office of z'ilbh jud0c \f:U abolished 
in 1821, :llld an assismnt jud;e substituted in his Jlhce. The " assistant jutl,::;r," 
thou;h with a minor designation :llld emolument than the former zillah jut!:;c, 
has yet, since 1827, exercised the same jurisdiction. In one di.>trict, in liru 
of ::.n "assismnt judge," a "nath·e jud;;e," latterly c:illcd a principal t;udJcr 
amecn, was cstabli:shc-d, who has ::llso exercised the S:lnle juri:;diction, except 
in Epccial excepted case3. Thus the ~I:ulrns 11rincipal sucLdcr runcen, in the· 
same nun ncr as the zillah judge or "the as3ist:l.nt jud""e, C.lll award, gcnerruly, a 
criminal sentence of sLx months' imprisonment, will~ commumtion.~ extending 
to impri.,onmcnt for a further period of ~:;ix month3, committin"', like the zillah 
or a;,dstant judge, cases of a t,rran:r kind for trial by t.l1e circult court; and in 
regard to the particular•crime;; of burglary or theft without open riolencc, he 
can, equally 'vith the zillah or as~btant judge, award a sentence of imprison· 
mcnt for t\m years. 

G. TIJCre arc now, by addition:ll appointments within districts, nine assi,;tant 
judges ::.nd three princ:ip:ll suddcr amcens employed in the l\ludras tcrritoric~. 

7. ·n.c actual establhhmcnt is thus:-
Provincial court judges -
Zillah jud:;cs - - -
A•si:,t;mt jud;;cs 
Principcl wddcr amecns 

• 

And thr:sc judgcg of highc·r jurisdiction have bdow them: 
Provincial court register~ • - - • 
Zillah registers • -

12 
12 

!) 

3 

3 
II 

(These 
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"' I I (These registers being civil servants.) 
oUtl cr nme<·ns • _ _ 

• ~Ioonsilf:i (district) - - -
41

31 or 32 
- - *98 

~· For this csta?I!shmcnt it i~ proposed to substitute (inde enden 1 f 
nn) tc)mpornry pron~lOn for the disposal of cxistin"' arrears in thpe p t_y .ol courts :- o rovlllcla 

Ch·il nnu session jud""CS • 
\ • . d 0 ; Si>lStant JU "'CS • • 

Principal sudder nmeens -
Sudder nmcens - -
~Ioonsilf~ 

18 
13 
10 
34 

100 

.;· ~po~ thi3 cnume~tion his Lordship wo~d observe, first, that it seems 
~ohly <le!>Irable to get nd of the class of" ass1stant judrres" alto.,.ether and to 
mtroducc nt ~Indra.s the !p'Cat p:IDciple, long well estab

0
lished at"'Bombay, and 

!~early Cl'C!J"\Therc established m Bengal, of making over to uncovenanted 
JUdge~ (nat1vc or European) the duties of original jurisdiction, unless in cases 
~sen cd on nry. ~pcc1al grounds, and of confining the European covenanted 
JUdges to the deC1S10n of nppeals, and to the functions of general control. 

10. The great powers heretofore entrusted to the few principal sudder 
. ~ecns c!Dploycd.at l\ladras, almost identical with those of the European zillah 
JUdges, \Hll ha¥e m some measure prepared the way for such a change . 

. 11. It i~ understood that the Law Commissioners may now be disposed to 
dispense Wlth the restriction proposed in their Report, forwarded with this letter 
(in conformity with that heretofore placed at l\Jadras upon all judges, cove
nanted or uncon·nanted, excepting judges of the provincial courts), and to give 
to the ~I:ulrns assistant judges or principal sudder nmeens original jurisdiction 
in suits as well abo¥e as under 5,000 rupees in value; thus bringing the l\1adras 
system in unison with that of Bengal and Bombay. 

12. The objections which may be stated to the immediate discontinuance of 
the grade of" assistant judge" are, that a sufficient number of qualified princi
pal suuder nmeens may not at once be found to take the place of the assistant 
judges, and that it may be useful and proper to employ temporarily, as they 
are now employed, the services of the ciru officers holding the situation of 
assistant juuge, since they can only be gradually transferred to other appoint· 
ments, and would otherwise ba¥e to be placed on unemployed salaries. 

13. As ~bo;e said, 23 officers in all, of both the grades, are proposed by the 
Law Commissioners, and there are as yet only three principal sudder ameens 
throughout the l\Iadras districts. 

14. On objections of this nature the local government only can decide. The 
:Madras Sudder Court recommend that seven new principal sudder ameens be 
appointed so as to raise the number to 10. The Governor-general in Council 
would hope that, with a subordinate native judici_al servic.e of at le.ast 30 sud~er 
amecns and nearly 100 moonsiffs (the last mentioned bemgdescnbedashavmg 
been d~y remunerated by salaries ranging in three grades. from _100 to 1~0 
rupees a month, and ns being of a generally (air eharac~er)_, little difficulty will 
be experienced in still further enlarging the number ofpnnc1pal sudder ameens; 
at l~ast he would confidently trust that it cannot, even now, be found necessary 
to ndd, as contemplated by the sudder judges, to the number of covenanted 
assistant judges. . . 

15 On the whole his Lordship in Council would, upon this polllt, e~.power 
the 11iadras govern~ent by law to' appoint, in each district, under the cml andf 

· · d · t t. ·ud,es or principal sudder ameens (both classes o sess1on JU ges, asslS an J o ' d di d h 
officers exercising the same powers), as may be. deeme e_xpe ent, an .e 
would now instruct that government to enforce umversally, wlth allb the ex;ptedi-t 

· d ill admit and that may e cons1s en 
tion that the means at 1ts comman w ' . al'fi · f 
with a just regard to public economy and to the drums and qu 'in~~d~~~ 

• These numbers obtained in a memorandum from Mr. D. Eliott. 
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indiriduals, the principle of employing native or other ju~ takt:n !rom the 
ge-neral community in the subordinate though important Jurisdiction here 
referred to, and of thus eventually ~g the covennnted officers for the 
grade of ciril and session judoae exclustvely. . . 

16. Thia arrangt-mPnt will assimilate the administration of Madras to ';hat of 
all other parts of British India which are gofti'Ded by fixed laws. and will, bit 
IA>nlship in Council is persuaded, be conducive in ita permanent results alike 
to efficiency and economy. . , "' : 

17. Secondly. On the mode ofbringing offenden for~ '!efore the new ~ou 
judges, his wfdship in Council feels an ins~perable obJecti~n to the pl"'pollltiOn 
for sendincr such cases directly from the police of the Interior to thoae judges, 
without a previous sifting and arrange-ment of the evidence by aDotber respon· 
si'ble party, and a regular commitment for trial, upon apecified grounds, after 
such preliminary inquiry. · · · · • · · · · · · · · · · - . 

18. The 1\ladraS Sudder Court remark, in'.Upt,ort oftbia propO.utio~ that, 
" 1st, It will bring higher qualificatioos to bear upon the p~ion of the 
CA$e&; and, 2dly, the preparation 1ri11 be more exactly adapted to the trial, 
both being the work of the same penon, who must know better thaD aD)' other 
can know what parts of the case requin further elucidation for the full aatil-
faction of his own mind in the discovery of the truth." · · 

i ' • . . .. . • . • • 

19. But to his IA>rdship in Counol it appears that this preparation of a eaae, 
inTolving the detection aud pursuit of trace8 and SW!piciODS Of guilt, the active 
conduct, in fact, of a public prosecution, ls wholly incoosistent with the c:alm
Dess and impartiality requisite in a judge. . These indispensable qualities on the 
judicial bench he would neTer in this manner put in liazard. The expedition . 

. which can be gained only at the risk of their lou, would, in bls judgment, be 
an expedition subversive of the first securities for justice. · • ~ l · '· . 

r " • • • - • • ' • • - ' 

20. The utmost tb8t it seema to him the session judge could properly do to
:wards causing deficiencies of evidence to be supplied, is, by quashing the com
mitment, to remit. a cue for that purpose to ~~lrosecuting oflicer, or, In rare 
instances, to cause a particular witness, who . been previously: JWDed, and 
whose evidence might be clearly and unquestionably essential, to be summoned 
before himself.. Such a procedure is understood to be usualln Indian Judicial 
Pract!ce, though even this. very guarded usage might be esteemed btoyond the 
proper functioos of a judge administering English law. ~. · . . . · · . . • : 

. - ' • ! ' -.. - ••• ' -· 

21. It is true that, as stated by the Madras Sudder Court, the courie to which 
his lmdship in Council is opposed is now followed in cases coming f01' sentence 
before the Madras criminal and assistant judges, or principal. &udder ameeos, 
and before the magistrates who possess an extensive criminal Jurisdiction in 
Bengal. But this unison of prosecuting and judicial powen, to the degree to 
which it is carried, has always been regarded as a very lamentable defect in 
~"!Indian Jurisp~dence, ~d ought to be )!O~ted 'out, notlias an example to be 
mutated With a still more Important descnption of trials, but as an error to be 
rectified at the earliest possible opportunity· . • · · , . . 1 : , ! ., , : · : 

22. It is important to note that, as a consequence of the proposition for 
sending up cases directly from the police to the seasion judges, the Sudder Court 

Pan. 8, or p,_.. at Madl'88 o~e! ~a gr~ter latitude must necea~sarUy be given to the police 
inp, 14Jaa.JS,.J. as to the penod W1thin which proof of the graver crimes ia to be completed. .. 

If from this it is to be implied, that the wholesome restriction on the mofuBBU 
police, as to the time for which they may detain alleged offenders within their 
~ custody, is to be abandoned, such a result of the plan would seem to be, 
of ttself, ne~ly a conclusive argument agaiost ita adoption. . . . 

23 .. Comparatively li.ttle delay now a~e~ in B~ngal from sending up. the 
comm1tment of a magtStrat;e to t~e sess1on Judge at the flame station, and the 
Government may be well satisfied if no greater delay should hereafter be incurred 
in the Madl'88 districts. · 

24. In addition to the objections here urged, upon higher grounds, against 
&en~g up cases for trial to the session judges without a previous inquiry and 
CODlDlltment, the Law Commissioners are of opinion, that the .session judges 

' r could 
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('onltlnot undrr~ake the mas~ of dut, to b th th 
nq~lrctin;; their function~ of decision ~nd cocnt uls r?~~ln' udpon them, \rithout 

ro as Cl\ I JU "'eS, 
o) • \ ' J 0 . ..J. • ~"unun.~ t It:n, upon thrsc grounds, that there is to b . 

~~ casrs hrou;ht hl'forr the Ers:;ions courts his Lo d . . e a com~mtment 
dm·ct nil nttt:ntion to the proper dctcnninat•'on' of th rffish•p. m hCouncil would 

f . . • d e 0 cer m w om the dut' 
~~-s:~~~~~t•.;atlon nn nrran;;cment connrctcd with a commitment may best ~: 

:!G. It i.s n pcruliarity of the system in force at l\1adras that th · 
to tl c 1 ·1"1· t • 1 1 • e commitment 

1 • ! 0 .cr cour u t •err ma1 c, not by the ma!cistrates or by fli · 
cxrn·:~m; the }lOwers of lna;o_i~tratrs, but by a Iow~r grad~ of judi~~ ~o:r~r 
th~t ~s, M ha.~ hCl·n Lrfore F>.'Ud, by the criminal judge, or assistant jud"'e 0 ; 

pnnCip:u ~ud1~cr nm.rrn.. ~t wou.ld nppear clearly better, on principle, th~t' the 
commitmrnt,, m,·olnng mtunate mtcrcourse with the police, and some efficient 
control Ol"cr 1t, ~hould be the act of some officer connected with the ma!cistracy 
of the rountry, than of n~y l'cparntc court; and the Law Commission~rs also 
look tu t.hc crrntu:U t·stablishmcnt of the office of public prosecutor for this duty. 
Tilc\' pomt •. h1mcn·r, to such a measure as a part only of such a general revision 
of nh t·~tabh~lunl'nts n.i may not be prnctic:Uly undertaken for several years to 
comr. 
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!!i. 'fl1c rule bid down in respect to commitments at l\ladras is the same as 
that ~stnlJ!bbt·ll in Dcngal, namely, that they are to be made, not accordin.,. to 
E1!~h,.h llracticr,. mcrr~y upon ]Jrima f~cie sufficient informations or prob~ble 
cndt·ncr, Lut stnctly, m no casr, "mthout a reasonable probability of con- SEc. 2, Reg. XIII 
\'ktion before the l"Ourt of circuit," and after "inl"estigating fully" the facts b~~!: Madra.! 
or the cnsr, nn[l a discretionary decision as to taking evidence on bei&alf of the 
nccuscd. 

:?H. 'fl1c Law Commissioners considering it necessary to save the session 
judges from being borne down by the mass of work which would come upon 
them if commitments Wt're entirely discontinued,· and yet willing to throw upon 
them n.s much as they can undertake, recommend that the committing officer3 
shou1tl confine thcmsrlres to requiring only prima facie or probable evidence of 
guilt. 1 li3 Lordship in Council is very doubtful, however, of the expediency of 
sanctioning such a return to former• usage. It seems to hiin very desirable· 
th:1t the proceedings of the lower officers should be extremely careful and 
nelll'ly comJlletr, nnd that the time of the higher courts should not be taken up, 
excepting with cases in which there may be sufficient reason to anticipate a 
conviction. 

29. 'fl1c suggestion of the Go,·ernor-general in Council t? meet th~ exigency 
would be to this effect: that a numbc.'r of officers,. of sufficient standing (there 
nppear to be three prol"inc!al .a~d 11 zillah registers to be ~hrown out of 
employ by the change of JUdtcial syst~m, ·and therefore avrulab~e for the 
purpose), should be attached to the mag~strates and collectors of distr~cts, to 
nid them, espcdally in the polic.e departm.ent, and to be c!1arged With the 
preparation of commitments. Tins proceedmg would be qmte analogous to 
that followed in Bengal, where, on the abolition of registerships, the office of 
'oint mngistrate and deputy collector was creat~d. A chanp-e of the ~ladras 
!ystem of administration s.o radical ?s ~hat of en.tirely separating the mag1~tracy 
from the collectorship, h1s Lordship m Counc1l does no~ prop~se to discuss 
here, ns such a discussion would only, he feels, prolong mdefimtely the delay 

1 · 1 h 1 odv occur1·cd in actin"' on the repeated orders of the Honourable 
w uc 1 as a re.. J o · · t · t t t 
C t. ,. the l\Iadras J'udicatories But the new JOin magts ra e a ourt rcspec m.., . · h d 1 t 
l\Indras (or the new officer to be appomted for t c purpose, un ~r 'Y 1a e~er 

d · t' b there preferred) by bein"' in constant commumcatwn mth 

l
esJgna ~0f ~n~nd by bein"' able t~ resort, ~ore easily than the court of the 

t l.e ';Dnfs ra e, other J'udgeo can do to his influence and authority, will, it is 
.cnmm1 a dorda.nl~·J.Vc decidedlJ.' better facilities than now exist for stimulating and 
npprc 1cn c • ~< • • · • It · ht perhaps also his · I' g the police in their duties of mvestJgabon. mig , , , . guiC Ill Lordship 

• The >resent rule uf n full inquiry befure commitment was introduced in Bengal by Jteg. \'Ill. 
1830; in ~ladrns by Reg. XIII. 183~. 
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Lordship in Council would in this place remark, re~ove a difficulty which ~as 
been raised in these discus..,ions, if the direct supernsaon of the gaol were pnu.. 
cipally nsted iJ! this new o~cer, so thnt ~e fun~tions of the session judges io 
respect to gaols might be,strtctly those ofwspection and.con~ . 

30 The Governor-general in Council trusts, from the mqwnt11 which be baa 
been 'able to make here, that the ~tioo of this suggestion •ill not be fuund 
very difficult. If tmforeseen obs es should oppose it, the ~ladras gGt'em
ment are reque.sted to state what other .P~ &t>ems to the~ the ~t for t~e 
proper conduct of the business of comlllltting offenders for trial. IIIli Lord.'lhip 
in Council fean that the tubseeldars and ameens of police in the l11Ulru tem. 
tories, though fairly paid, and generally trus~ officers: are not fit to ~ ~barged 
with the duty of committing offenders for trial on thetr own l'l'tlpoDStbility. 

31. H the scheme of employing joint or &Mistant lllllooi:ltr:Ue. be adopt~ it 
will deserve consideration whether these offioen ahould not, m the more eenoua 
of the cases fallin ... within his limit of authority, commit to theprioclpolaudder 
ameen who has :high criminal jurisdictioo. u wen u to the aea·ioo judge 1 
the ~e objections applying, though of course io a amaller degree, to the 
police sending in their cases to the principalaudder ameen. who peftCJI'IM the 
double operation of preparing and trying the cases, u have been stated in 
re!mld to the direct communication of the police with the ln&ion judges. 
. 0 . {' 

32. Upon this scheme it is also to be noted, that it will be expedient cleuly 
to provide that the magistrate will alwayt retain a power of direct commitment 
to the superior criminal courts, independently of the Joint or usiatant magia
trate. 

33. As a means of lightening the labours of the officers with the powen ol 
criminal judges, it has been froposed, in the discussions of the Supreme 
Government, that the powen o the magistrates (and of the new auiatant or 
joint magi<itratea) in Madras, which do not at present exceed thole of ua 
assistant in Bengal, should be raised to that of awarding imprisonment fur sis 
months, with a commutation for fine to another m months' imprisonment, 10 
u not to exceed a year'• imprisonment in alL Hil U>rd:>bip in Council thinb 
that this proposition might be adopted, if the local government abould collBidu 
it indispensably necessary to their arrangements, without seriously Yiulatiog 
the principle which forbids the union of prosecuting and adjudicating powera 
in the same officer; for, practically, in cases r..mns within this limited 
amount of punishment, the prosecution ia conducted entirely by the police of 
the interior, and the magistrate would seldom do more than pua sentence upon 
the eridenoe sent before him. But his Lordship in Council would not any 
further extend the judicial powen of magistrates, the general restriction of 
which at 1\ladras is accordant with those 10und maxim• of jurisprudence, of 
which the Government must seek to enforce the obsenance, as rapidly u the 
Government can, throughout theil' territories. . 

• 
34. The native judges at Madras have long been trusted with powen in 

criminal cases to a considerable degree, and his Lordship 'io Council is of opinion 
that the employment, though in a guarded and progressive- manner, of native 
judges in the duties of criminal as well as of civil justice is the only ground upon 
which the Government can hope to introduce a permanent and efficient rerorm 
of the former branch of their administration. The powen of principal auddcr 
ameens at Madras, co-extensive with those of criminal judges, have been before 
mentioned ; and, by Regulation Ill. of 1833 of the Madras Code, the sudder 
ameens are authorised " to exercise the pawen conferred upon criminal judges," 
excepting only in cases committable for trial before the courts of circuit, and 
!u.bject to. the check that their j~dgmenta may be over-ruled (as those of a 
~omt magtstrate may be by a :magtstrate in Bengal) by those judges. AB far a1 
18 kn~wn! the use of ~~ jurisdiction by sudder ameens bas been b"eneficial. 
Constdermg the establiShment of fixed and proximate tribunals to be a matter 
~f ~ital importance in criminal procedure, bii Lordship in Council would now 
mnte the :Madras government to consider whether, to the extent at least in 
the first in~tance, of .the power of. i~prieonment for a month, p~ssessed by 
Bengal Wiillllta~t m~~trates, the di!it'-;ct moonsi.ft's may not olso be most use
fully vested wtth cnmmal powen. H11 Lordship in Council is aware that the 
tubsccldars, and other beads of Madras district police, have now certain minor 

· • powers 
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powers of puni~hrnent, as specified in the marcin ;* but these mirrht b 'th 
taken DlYny or allowed to remain consistently with the some~h':t . e eJ . edr • ' J' • d ' " u Increase JUrJ~l Jl'ho!l yroposr for moonsiff~, as the l\Iadras government may think right. 
I! the mhhtwnal duty to be thus imposed on moonsiffs should require any addi
tion to the ~umh,l·r of officers of that class, it will be for consideration whether 
the fund3 .nught no~ be pro,ided by discontinuing the grade of sudder ameen, 
the n·tcntion of" luch may seem unattended \\ith adequate advantage. 

:Jj •• It remains to notice more briefly the other points raised by these papers, 
on \\Inch some remark seems necessary. 

:JG. OftlH:se arc, 11Iirdly, Dil-posal of existing arrears in the provincial courts. 

:J~. On this }Joint the Law Commissioners propose to retain temporarily the 
scrnn·s of four out of the 12 provincial court judges, for the decision of the 
cases on the files of thfsc courts. On the other hand, this measure may be 
thou,;ht unnccc!'sary, and it might be desired to transfer the cases, as was done in 
llcnt::-al, to the file of the Suddcr Court. It is to be remembered on tins subject 
tl1at the transfer of the provincial court :UTears to the Bengal Sudder file certainly 
c:lUH'tl great inconvenience for a time in the Sudder Court, and that the l\Iadras 
gonmm<·nt may not be able immediately to provide for all the provincial court 
judgrs, ns ciril and sessions judges of districts, in which case the employment 
of ~orne of them in the disposal of these arrears may be certainly advantageous. 
His Lonlship in Council would refer the question, as one of local convenience 
and arrangement, to the l\ladras government. 

:38. Fourthly. Filing of original civil suits and distribution of criminal cases for 
trial. 

:J!). TI1e La\v Commissioners and Madras Sudder Court appear to unite in 
l\islJiD"' that ciril suits and criminal cases should be, according to their degrees, 
brou"'b

0

t as much as possible directly before the several classes of tribunals 
com1~ctent to try them; another plan is to have all such suits and cases pre
ferred in the first instance to the civil and sessions judges of districts, who would 
rcffr them, ns they might think fit, to the different subordinate tribunals. His 
Lordship in Council is inclined to concur with the Law Commiss:.pners and 
Matlras Suddcr. It is already the practice at Madras that cases should, for the· 
most part, be taken at once to the courts competent to try them, and ther do 
not seem ground~ for discontinuing that practice, especially as, in the re~sion 
of the Ben!!al Re!!Ulations which was contemplated under the care of 1\ir.l\hllett, 
it was decided t~ abandon the contrary system, which prevails to a great extent 
in this presidency. 

40. Fifthly. Execution of decrees. 
41. His Lordship in Council is disposed, with the Law Com~i~sioners, to 15ive 

n discretion by law which shall admit of the decrees of the cml and sess10ns 
· d!!'Cs bein"" executed by the courts below them. It may often be very 
~~slrable to 

0 
employ. the inferior courts in the execution of duties of this 

description. 

42. Sixthly. Special appeals. 

43• His Lordshi in Council is inclined also, with th: Law Commissioners, to 
b d · · pof spec1'al appeals as much as possible to the Sudder Court keep t e eCISJOn . · ..& d b t} l\I d 

•t If It · evident that greatly less busmess IS now peHorme y . 1e a ras 1 se · . 
1! bat which is dis osed of by the Calcutta Sudder Judges, and 

Suddc?ddo~s .than ~n the bench a/1\ladras is not, therefore, much to be appre
lh<fanJ d uHiseiL:r~ship in Council will, at an early .period, communicat: tdo 

en e. · 1 h Governor in Council a senes of papers on a revise 
the Right ~olnourabale t de equest his opinion on the adoption of that law at 
law of spec1a appe , an r 
Madras.• 

44. Seventhly. Trial by assessors or jury. 

• For thefts not exceeding five rup,e.•s, te.n days' confinement, with labour. 
a fine of three rupees, or three days Impusonment. 

sss. 4 1' 2 

45. The 

For other trivial ofi'ences, 
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Madras;Jacicial ·: _ 45 •. The Section {the 32d) e~f the draft Act prepared by the Law Commis
. ' · System-' · _'. sioners does not, his Lordship in Council observes, go beyond extending to 

· . .' Madras· the Bengal Regulation VI. of 1832, a measure· to which· all •authority 
· ·· · appears favpurable; that Section may probably therefore be approved by the 

;Madras government. 

46.' .Eighthly. ·F:inarici21 result. . • ' · · : 
. • .'. • ' ~ ~ ; •• • ; ; ,• ' ' ; . ~ • ' \ r· : , ._ • • , i . " . . - . . .. : ·n. The (lovernor~general in .Council observesthat the saving estimated UP.on 

the execution of the arrangements now under discussion,. as they were at first 
intended, was 'about 2 j lakhs ofrupees per annum ; he would request .. from the 
Madras government a clear statement of the saving which ~1 arise; from the 
modified plans now referred to them, ~ncluding the general employment of the 
principal :sudder .ameens- in the :p!ace, pf assistant 'judges, and the. addition of 
officers with powers analogous tothose.of c;mr joint magistrates, to the establish-
ments ,of the magistrates and collectors. · · · · 

· 48. His Lordship in · Couneil, would further 'request from the. Madras govern
ment that they cause a revised draft of Act to be prepared, upon the principles 
here explained, with such addition 'of detailed provisions as may be suggested by 
the draft of the Law Commissiom3rs, or .as may om~ur. to the.Madras authorities; 
such revised draft to be submitted to the. Supreme Government, together with 
the draft of the. Commissioners, in a comparative ~tatement, &howing, section by 
se:ction, the ·differences between them. and the grounds.for. t;hose.differences, set 
forth .as fully as the· '(lat\tre of each section may require. . _ .. • ; 

· '.49. His Lordship in C~uncii woul~ use thls opportunity to ft>miriimi~ate to 
theMad,raq~;overnment the ·rules which are in force in Bengal.for·the exil.
ml:DAtion of candidates for 'moo,nsiffships, and for the strict promotion of native 
judicial officers from the grade of moonsiff to that of principal sudder ameen. • 
Thesernles may-·supplyhlnts•whichmay•perhaps ,be found useful.·J .. · .· .·. • · 
~-~! · l' ~ -":.) ·. ;-... ; ~--'.';.tr'f.-'r;~; _!~,:; _,-.:_.;.l: .. L-· ;_·:_!"' ~-,_-,_. -;>- .:,·] 

• '! . 

• .,., .. , '.: .. ,. :.Thave.r&c~ ~·'·I .,. _.; .. :'·' ' 
-_ · ' '(Signed)'·'- :t.'li:Madao~k,' ' . 

· ' Secretary to the Government of Illdia. 
. . . '"! _, . ,. :··: ,_;' -'· .. 

.• •• 1' •• - ';! <; ·· ~ r ~ ---·[ '>, ;' l' • · 

'. '· )'ort' William~· ': ·: 
· · 29 November 1841. -

.'·. -. 'i ~ 'l 

. ,. ' . 

' : 

--(C.) No. IV. . . . ' . . . 

0~ ,SLAVERY IN THF.. STRAITS SETTLEMENTS .. · 
-- . . . . -. - . . -' _;, .. . ' -' ; ' ' ~ ' ' ' .' . ' . - ' . 

,_ ' (C.) No. IV; . 
, Slavery in the . 

Straits Settlements. 

. ·. .:• 

, '(No.· 145.) 

· .,_. ., T H l.faddock Es".· •.. 'Se.c.retaw .. to ih_ ~- .h-vern:m_ent .. or· · 1· ~d-i".. to Indian Legis, Cons. .•: <Om · · •: · . ' "' -.; ""' ,.., 
•5 October 1s41 • · . · • . - . L-aw Con:uilissioners;. : · · . :- · · . · · · 

No. t. ··' · 
Gentlemen, . . . 

· Wrr:ii reference to pp. 171 to lS2 of your printed Report on Slavery, dated 
"15 'January 1841, I am desired' bf the 'Right' lion: the·· Governor~gerieral of 
-India in-Council to forward to you the accompanying copies of a despatch from 
the Honourable the Court of Directors,· dated 25 Autust'l841, No. 16, and its 
·enClosure; arid to request that you' will favo~r his Lordship in Co!lllcil with any 
explanation whlch' you· may be. able ·to afford, an:d a 'report· of the measures 
which-ydu.may·deetnit expedient to propose •On 'the 'subject therein discussed. 
A copy.'()ft]j,e -:despatch of tire Ho~ourable Court will be _immediatelY comm~i

. cated to the Governor ·of the: Strmts Settleme11ts, ·who w1Jl be requested to gwe 
in return ,such 'remarks and statement of. facts as may fully .. elucidate. the 
subject. · · · · · · · · · · · 
· , - - .. ; ' -· · I have, &c . 

. C~~~cil Cha;;b~r, :· '· .· , , (signed) ' T. ]I: .Maddock, 
25 Oct: l$41; . ·. · ... , ··, SecY to Gov1 of India. 
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(No. 175.) 

From T. ll. Maddock, Esq. Sccr~tnry to the G . 
of the Straits Settler::;::,ment of India, to Governor 

Sir, 
I All llirrctrd 1 the R" "'ht h bl 

Co 'l t r 1o onoura e the Governor~"'enera.l of 1 di · 
unct 0 JOrwar to you the accom · 0 n a m 

Honourable the Court of Directors, d!t!~r;~g A~£Y of a despatch from t~e 
l·nclosurr, and to request the favour of our f . '?ust 1841, No. 16, and Its 
nlicnccb, .n statement of fact..~, with such :emnrl~srn~h;!~y' ::~~uf:lelyartlio'estl c~dnvte· 
t 1e su ~ect. e uct a e 

Council Chamber, 
:?:i Oct. 1841. 

I have, &c. 
(signed) T. H. Maddock, 

Sec' to Gov' of India. 

From the Indian Law Commission to the Right honourable the Earl of 
Auc!.lallll, o.c.n. Governor-general of India, in Council. · 

WI: lu;c the ho~our ~ acknowled9e the receipt of Mr. Secretary Maddock'~ 
lcttrr, tlatrd the 20Jth ultimo, and of Its enclosures, being a copy of a despatch 
from the Honourable the Court of Directors dated 25 Au.,.ust 1841· and a 
copy of a memorial addressed to the President 'or the Board ~f Commi~sioners 
for ~c Affai~ of India, on the part of the British and Foreign Anti-Slavery 
Soctcty, rdatl;c to the pre>alence of sla;ery in the settlements of Penan"' and 
prolince W cllcsley, l\Ialacca and Singapore. . . " 

(C.) No. IV. 
Sbv<ry in thP 

Straits Settlement•. 

Legis. Cons. 
'25 October 18.p. 

No. z. 

Ugis. Cons. 
6 Decem her !Sf!. 

No, 11. 

. 2. In our General Report upon Slavery, referred to in the letter above~en- · 
honcJ, we showed that slavery had not been reco!mised as a le!!al condition 
in Pcnan; since 1820, and that it was equally contrary to law in the dependent P• 

171 10 1
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prorlnce Wellesley, though there might be some persons there held in slavery 
illicitly, for which facility was afforded by the vicinity of the. Siamese territory. 

3. The minute of" the late president of Penang," written in 1830, which is 
quot':d in__the memorial, is also referred to and quoted in our Report. It relates 
to " sla;c debtors." It will be· observed, that the passage of the Minute cited PP· 18o, 181. 
in our Report, is the same as is cited in the memorial. It is remarkable that 
the memorialists baring gi;en the president's denunciation of the practice of 
importing slave-debtors as one " which, however conducted in form, is in reality 
sla;e-dcaling, forbidden by law," have omitted to mention the proceeding that 
followed, which is thus stated in our Report: " It was accordingly ordered by 
the government, that a proclamation should be published, declaring the practice 
of importing and employing persons under the denomination of" slave-debtors," 
being " in reality only a cover to actual slave-dealing," to be an offence 
arrainst the Act 5 Geo. 4; c. 113, and notifying, "that all persons offending in 
this respect would subject themselves, on discovery, to the penalties laid down 
in the Act." 

4. It was obserrcd by the government of Penang, in 1820, that. a British 
'court of justice, which had entire jurisdiction over th.~ isl~nd and Its depen~ 
dcncics could "never recorrnise such a being as a slave. With respect to slave. 
debtors' it was remnrked

0
by the government in the Minute written in 1830, 

alreau/ referred to, that " there can be no doubt that . all so sit~ated are ipso 
facto free, and that no one could, from such a transactwn, est:t?lish any legal 
claim to their service against their consent." For reasor:s s.tat;d m our Report, 
the go;ernment was content with adopting the me~ns w1t~m 1ts I? owe~ for pre
venting the further importation of slave-debtors wtthout mt~rfermg ~rectl_Y to 
change the condition of those actually in that ki~d of service, leavmg th1s to 
be effected o·radually by the magistrates on complamts preferred to them .. 

5. In Lo:e's account. of Penang, published in 1836, quoted in our Rep~rt, 
slavery is spoken of ns extinct, and it is stated that the system of debtor sernce 
which had been substituted for it, as explained in the .R~port, seemed to .be 
dying a natural death. ~r. W. R. Yo!lng, the :a~.c Comm1sswnerfor the Stra1ts, ,\1'1'· 1• wl:>~~wy 
nlso states, that " there IS no slavery m Penan:;. 1:•1 ort•J'"' o. t:5. 

6. With 
585. 4 F 3 
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(~.) :\o. I!Y. . \\''ltlt rnr•·,.,p,l to ~I.oJ,-.c~:t. the mcmori.1lists refer to an opinion rrrortlctl by 
~~.!\t·ry mIt...! (j. "6'u - ,.., u '- J } 1 I l 

:;;,_,;s~,·t::<u;<nts. ::\Ir. G::.rlin!!, resident councillor, in li:':!!J, "th:tt local ~ arcry 1a1 no c;..ra 
existence" -there, in whicl~ opinion _they f:l)' .hr was ~ul!r bo.rnl'.' ~ut l~y tht• 

· t But th~\' onnt to mentiOn what 1:1 rrcordt tlm the l.lrhanHntary goH·rulllru . , • 1 · . · , 1 · 
Pa1)ers, which it would seem they had before th~'I.n, nlll 1:> nolle{' m o~1r 
Report, th:lt the local cxccutin· and judicial nuthonll''~, the mln~c~te·~cnrral. 1!1 
Ben~, and the Supreme Gownunrnt, finally n;rrrd m rccogm:-m.:; the ~rglU
mar\· of th::- slanrv existing before the crssion of the sdtkmmts, nccordm3 to 
the · re,.,.istrrs of the Nrtherl:mds gownuneut; or, to usc the worth of t~e 
admrate-genernl, that " those 1wrsons nho \H'rc slave:<, nnd rntcrrJ 113 ~uch 1!1 
the rrruter undrr the ..,.overnmcnt of the Nethrrlaml:<, nrc lr;;a.lly to be coru,l
dered in a state of slar~ry siuce the tr.an~fer of th~t P.lac~. to the Britbh autho
rity nnd the cstnblishmrnt of an Enghfh court of JUStlee. 

j. It is ~tated by the memorialist::, that" in 18:!!>: the holders of !'!at"~:! feel
ing the uncertain teuures by which ~hey hcltl t}1cm m bombgt•, ~ntl allXIO~s to 
secure their services to as late n pcnod n.s poss1ble, pa.ssetl crrtam resolutiOns, 
to the effect that ' slawry sh:ill not be rrcogniseJ in the town nntl tl·rritory of 

P· 1So. l\Ialacca,aftcr the 1st (31st} December ISH."' In our Hcpo~t, it i$ ~hown that 
the principal inhabit:u~ts had preriously agrecJ, in ~tH!>, that nll chl}tlrt·n born 
of slaves after that pcnod should be free; :md that m 18:2!>, at the mst.-u1ec of 
the governor, they \l'ere led to take into con.sid.,ration. the best m~c of abo
lishiu~ sl:rrery entirely, :md finally p:lS3cd the resolution alJore CltcJ. TI1c 
tinle (31 December 1841) mll immediately nrrire \l'hen, ncconling to that rcro
lution, sb.rery should be nt an end; and it trill be for the Supreme Gorcn1mcnt 
to jurlge, upon the reports that may be rcccircd from the locnl authorities, 
whether there is a necessity to interfere lcgU.latircly to girc effect to it. 

Report oHir. Raflcs, agent to tbe 8. "'e may observe that, in ISH, nll the gorcrnmcnt sla\-cs at 
Go¥e!nor-genera1, 1° June lSil, :Malacca \l'ere cm:mcipatcd by orders of the Govemor-0"Cncrnl of 
Li[e cf Sir S. Rafil~ p. ;S, ';!J. India. 

!>. \Yith regard to Singapore, \l'C obscrrcd in our Report, that n.s the !iCttle
ment had been established long after the sla;e trade had been nbolishl'<l by Act 
of Parliament, no slaws could ha-re been introduced there lr;;ally, and that as 
the bland was preriously inhabited only by a few :'~Inlay fishcrnlcn, it might be 
presumed· that none were found there; on its establishment. Sir Stmufonl 
Rafilcs, in a pri-rate letter written in 1823, made the following obscn·ations :
"This establbhment was fanned long after the cnnctment of the Dritbh 1...<-;;is-
lature which made it felony to import slaYcs into a Driti~h colony, and both 
importers and exporters are nlike guilty, to say nothing of the Dritish authority 
who countenanced the trade. 'fl1e ncknowledgment of sla.l·cry in any shape in 
a scttlrmmt like Singaporr, founded on principles so diametrically opposctl to 
the m!mbion of such a practice, is an anomaly in the constitution of the pl-lce 
l>hich c::.nnot, I think, be allowed to exist." Accordingly, to the sentiments 
thus expreEsed, on the 1st :\lay 1823, in his capacity of Lieutcnant-gon:rnor of 
Fort ::\Iarlbro' and its dependencies, Sir S. Rallies pass£'d a Regulation (No. V. 
of 1823) for the pre-rention of the slave trade at Singapore, in which it was 
declnrc·d, that "as the condition of slavery under any denomination whatever 
cannot be recognised \Yithin ~he jurisdiction of the llritbh nuthoritr, nil per
EOns "'bo may have been so 1m ported, transferred, or sold as !'>!a.-res, or slavc
dehtcrs, hince the 2Gth February 181!>, are cntitlctl to claim their freedom on 
npplic:.tion to the magistrates;" :md that, for the future "no individual can 
he imported for sale, transferred, or sold as a sJayc or slaY~-dchtor; or havinrr 
his or her fixed residence under the protection of the Dritish nutho'ritics at 
Sin;;:.tporc, can be con~idercd or treated as a slave, under any denomination, 
colour, or pretence whatever." And in a scale of crimes and punishments prc
}Jarcd !Jy him, " ~>!are-dealing" is mentioned, the penalties for llritish-bom 
bubju:U! bt:in;; those prescribed by the several Acts of the Dritish Parliament 
for the abolition of the £lave trade, and for other persons loss of property in 
the tJare, and fine and imprisonment, at the discretion of the court." 

10. 1lw memorialists say, that t!JCy regret to ohr-;crvc th:tt Singapore affords 
"Hw bc;,t ma.rkct for ~lave~ ;" l!ut the a.uthority they refer to docs not bear 
~hem out, a~ It rdat{;s to a per~od antenor to Hl30, before the government 
Js3ucd the }'roclamatwn above Cited, declaring the practice of importing slave-

debtors 
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ckhtor:~ to he' nn offence n~ainst the Slave Trnue Act 5 Geo 4 c 113 This <pl.) N~. 11V. 

I t ' ' f 'I y ' • ' • · ..., .avery m t 1c 
pnw :una 1011, It :tpjwar~ rom ·' r. oung's Eviucnce in the Appcnilix to our Strait• Settlements. 
Hqtort, hn;~ IJlTn oh-lnt•tl, and, with a court administcrinno En,.lish law under 
the g-uitlant·l• of an En~li>h prufe~sional jUtl""e, we cannot doubt that the pro- PP· 63. 05· 
'j,ions of tilt' .\et to 11hich it refers arc duly ~nforced. 

II. 'The proclamation, :'llr. Young states, is not understood to include the 
ca~c o£ the U1inr~c l'mi;;rnnts nho arc imported under contracts to serve for a 
tl·nn !'Oilll' pt·r:-on \\ ho will pay Cor their passage; and it appears from the 
minutt• o£ the (;u,Trnor in 1830, that it was not intenucd to apply to such cases, 
it hrin;.: untkntootl that the Chinese were fully aware of the nature and conili- Report, p. 18o. 
tion;~ Lf the co:lti.l.Cts they cntcn:tl into, and were not likely to suffer by being 
mTrrl·~cheJ iu them. 

1:!. On the nhol!', it does not appear that anything further is required to be 
clone by J;on·rnmcnt, in iu lcgblntive capacity, for the suppression of slavery 
in the H'ltlcmmtg of Pcnan; nnd Singapore. 

13. \\'ith rr~nrd to )lalacca, ns before obsen·cd, it is yet to be ascertained 
\lht·thl'r the n·:olut!ou n3Tcrd to by the inhabitants in 1829 is opernti\"e. 

11. \\'hrrrnr bont.l-scmce exists in these settlements, we meant the rules 
rrrommcntktl in our Report to be applied there, as well as in other parts of the 
tl·rritork~ under the Government of India. · · 

Wl' t-ubmit tJli.; our Report for the consideration of your Lordship in 
l' o un cil. 

Indian Law Commi~sion, 
20 :\o,·embcr ISH. 

(No. 192.) 

(signed) A. Amos. 
C. II. Cameron. 
F. Millett. 
D. Eliott. 
II. Borradaile. 

From T. JI. Maddocl:, Esq. Secretary to the Go>ernment of India, to 
s. G. Bo11 ham, Esq. Governor of the Straits Settlements. 

Sir, 1 1 dir t d 
I 

. t' t'on of my Jetter No. 175, dated 25th October ast, ~ ec e 
:s con mua I • n1 • c iJ to transmit to you 

by the Hight !wnourable the Govern;:;~:~~: 2d3. uf~!~,'from the Indian Law 
the nrl:ol~lpanmg cop.y of a _R.cp~~t, Straits Settlements, with reference to the 
Coumw,swucrs, on l::Ha>eryb{n the Court of Directors of 25th August 1841, of 
dc>patch from the Honourn e e . h d ou and to request that you will 
which n. copy ha~ b~en alren?y ~urn1~01:r /ini~n on the points adverted to in 
favour Jus Loruslnp w C?ul nell "l~·i· onn 1 1nformation which you may be able 
that lleport, together mt 1 any a I I ...,. 

to !'llpply. 
I have, &c. 

Fort William, 
ti December lt!41. 

(signed) T. II. Maddock, . 
SecY to the Government of India. 

Legis. Cons. 
6 December 184 

No. 12. 

·Legis. 



(C.) :'\o. V. 
Special Arpeals. 

Le;:i<. Cons. 
5 .-\pril18.1-G-41. 

Xo. t. 

Judicial Dept. 

Legis. Cons. 
5 April 1841. 

~o. 2. 
EnclO!'ure. 

!'iudder Dewanny 
Adawlut. 
!'resent: 

1:.. H. Itattray, 
C. TuckPr, and 
E. Lee Warrier, 
I::&q r<. j u~gCll; 
and A. D1ck and 
J. F. ~I. Jteid, 
C.qn. temporary 
jud;~s. 

(No. ::!jS.) 

SPECIAL REPORTS OF TilE 

-(C.) No. V.

ON SPECIAL .APl)EALS. 

From F. J. Ilallid<7_•t. Esq. Secretary to the GoHmment .of 
T. If. JladJock, E;q. Secretary to the Go"rcmment of lnut:~, 
Department. 

Den~, to 
Le<>i:; b t i 'fC 0 

Sir, 
1 A!.l directed by the Right honourable the Go"remor cf llen;;nl to requ1·~t 

that IOU ""ill submit, for the conshkrntion nnd onlers of the SutJremc Go"rcm
ment: the accmnp:m}ing corr~ponucncc•, 'l'"hich bas }Ja.ssrtl between the two 
Sudder courts, regarding a difference of opinion n.s to the }lO\tcr of. n zillah 
judge to JlUUish litigious appeals unucr the provisions of the l:lst Section of 
R~o-ulation Xlll. of I i!JG. 

I ha¥e, &c. 

Fort Willi:tm, 
18 February 1840. 

(~igned) F. J. llallidii!J, 
Sec' to the Go\"emment of Dcn;a}. 

P. S.-Please to return the enclosures. 

(No. 345.) 

from J. Ilazrkins, Esq. Register Sudder Dcwanny Adawlut, Fort Willirun, to 
F. J. Jlalliday, Esq. Secretary to the Gonmmcnt of Dengal, in the Judicial 
Department. 

Sir, 
I All directed to request that you will submit, for the consideration nnd 

opinion of his Honor the Deputy Go\"emor, the accompanying copy of cor
respondence as per margin t, which has passed between this nnd the W estcnt 
Court of Sudder Dewanny Adawlut, in\"olring a difference of opinion between 
the two courts, on the subject of the power of a zillah judge to punish litigious 
appeals under the provisions of the last section of Regulation XIII. 1 i!>5. 

2. The court ha\"e not thought it necessary to forward to the Western Court 
the draft of a circular, as suggested in the 3d para. of their register's letter, 
2103, of the 1Gth ultimo, as the two courts are entirely at variance in regard 
to the point in issue; the Calcutta court considering that the zillah judges 
have the power of punishing litigious appeals, and the Western Court main· 
taining a contrary opinion. 

I nm, &c. 
Fort William, 24 January 1840. (signed) J. llawkins, 

Register. 

• Lttt•r from Re~;i.tcr Suddcr Dewnnny Adawlut, dated 24 January 184o, No. 345· 

fl'ro"! J~d;;e ~f lloo;;hly • • • • • • No. 71, 
To J.cg~>tcr Suddcr Dcwanny Adawlut, \\'rstern l'rovincca, No. uG~, 
From • • Ditto • • • - • - Ditto No. 920, 
To • • • • Dina • • • • Ditto No. 1741, 
hom • • Ditto • • • - Ditto No. 130G 
To Ditto Ditto No. ~312: 
From • • D!tto • • • • Ditto No. 1ti7P, 
To • • • • D1tto • • • • • • Ditto No. 315~), 
hom • • Ditto • • • • • • Ditto No. 2103, 

~o April. 
10 :lloy. 
31 llloy. 
5 July. 

~(j July. 
1G August. 
~o Scpteml:.cr. 
15 Nonmhcr. 
1ti Dcccm!.cr. 



INDIAN LAW COMMISSIONERS. 597 

(N 
~)~.~ 

o. 71.) Special Appeal&. 

From R. DarlOtD, Esq., Judge of Zmah Hooghly, ~o the Register· to the Sudde • 
Dewanny Adawlut, Fort William. r 

Sir, 
I IB~I.L be obliged by your BSCf'rtaining whether the provisions of Sect. 3 

Rrgu!ati~ XIII., .of 1796, are applicable to the courts of zillah judges, as no,; 
C:Oos_ti~ 1 ~d if.~o~ whether 1t lle not expedient to empower judges to fine 
partieath • bopreli ~ litigioUJ appeals, as was done by the provincial courts before 

ell' a tiOD. 

· Zillah lloogbly Dewanny Adawlut, 
. • ··' 20 Aprill839. 

. (No.' 1162.) . . 
• 

I have, &c. 
(signed) R. Barlow, 

Judge • 

' ' . 

From. J.Jiadiu, Esq. Register Sudder Dewanny Adawlut, Fort William to 
· the Register of the Sudder D~wanny Adawlut, Western Provinces. ' 

··sir"',~:.···-~~, · . ' ~ -

I AH dirPctecl by the Court to request that you will lay before the Judges of Sodder Dewanny 
the Court or Sudder Dewanny Adawlut for the Western Provinces, the accom-· Adawlut. 
panying copy of a letter from the Judge of Zmah Hooghly, No. 71, dated the· Present: 
20th ultimo. . . . ' ~ . • R. H. Rattray, 

2 Tb Co · infi h J d f H bl 'th th W, Braddon, and • e urt propose to orm t e u ge o · oog y, Wl e concurrence c. Tu(ker, Esqrs. 
or the Ap Court, that .. the powers exercised by the late provincial courts judgea F an~ 
of appeal are now vested in the ziUah judges, it is competent to those officers J. F. M. R~ld, Esq. 
to fine partiea preferring litigioUI appeals, as provided for by Sect. 3, B.egu- temporary JUdge. 
JatioD XIU. 1796. .. . · 

I am, &c. 
• (signed) · J. Hawkins, 

Register. , 
Fort Wimam, 10 May 1839. 

. . . . i 

i ~ ''~t ',• ~. ,ll ,;• _,,; ,I ' ' ,, ·••'i." 

(No. g:zo.) 

From M. Smitlt, Esq. Officiating Register Sudder Dewanny Adawlut, N. W. P. 
to J. Hawlcit111 Esq. Register to the Court of Sudder Dewanny Adawlut, 

· F w·n· · · · · · ort •.-•am. . . .,. , . . , . 1 . , . • 

---· sa;·:,. .. :t· -··~ ,:J_.· ... ~ .. ~ ~ ·· ·. r: __ ,,.. .' :· · · 
. WITB reference to your letter, No. 1162, dated lOth instant, I am directed Sudaler Dewanny 
to say, that before giving an .odiDion upon the subject to which it relates, the Adawlut, 
court request they be informe whe~her, in para. 2d of that communication, N. W. Provinces. 
allusion is made by your court; to any particulal' law under which the powers w. ~=~= 
exercised by tll.e late provincial-courts of appeal are vested in the civll judges. w: Monckton, and 

· ' .. ' · · :·. , · ' · I h~ve, &c. ~- Tayler, Esqn. 
• ad,. M , ( ,. d) M. "' . x JUdger. Allahab 31 . ay .1839. · s1gne · • ~mtt", 

• . . , Off' Register. 

' 

(No. 1743.) 
From J. Hawlcins, Esq. Register Sudder Dewanny Adawlut, Fort William, to 

· the Register Sudder Dewanny Adawlut, N. W. P. 

Sir, 
I AM: directed to acknowledge the receipt of your letter, No. 920, dated Sudller Dewanny 

31st May last, and in reply to state, that in expressing their opinion that the Adawlut. 
powers exercised by the late provincial CQurts of appeal are now vested in the Present : 
civil judges, they did not allude to any particular law on the subject ; but they :: ~~~~:~ay;nd 
consider that the judges possess that power under the general extension of c.' Tucker, i,:.q .... 
their jurisdiction consequent upon the abolition of the provincial courts; as judges; A. Dick, 
for instance· the appellate authority conferred upon them by the provisions of nEnd J. F. Ill. Reid, 

'· egul • V 1 1. 'th fi t hi h th t sqrs. temporary Clause 2, Sect. .28, R ation , 83 ; Wl re erence o w c e ?O~ judges. 
desire me to observe, that a.s that enactment conferred the appellate ~UJ?S· 

,585. 4 G dicti~~-
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diction on the zillah nnd city courts, it of necessity conferred on them nil the 
pmwrs before gi;en to the prO\·incial courts ns cour~s of appeal, and. conse
quently the powers wsted in thr~n by Sect. 3, Reg. :XIII. li!JG, t·~pel·rally ns 
appellate courts. 

:2. Should, howewr, the Western Court be of opinion that nn exprr~.i rna~t
ment on the l'Ubject is desirable, the court will bring the ru:1ttcr to the nolle~ 
of Gowrnmrnt with that new. 

I am, &c. 
Fort William, 5 July 1839. (signed) J. Ilarrkins, 

Rr~stcr. 

(No. 1306.) 

From .1/. Smi/J,, Esq., Officiating RPgister to the Sudder Dc\>anny Ad:mlut, 
N. W. P., to J. /larrkins, Esq. llegister to the ~urt of Sudder Dew:umy 
Adatflut, Fort '\"illiam. 

Sir, 
~~.:ccer Dewanny I A~l directed to acknowled~ the receipt of your lettrr, No. li.J3, dated 

\da ... iut, 5th instant, the subject of whi~h the court ha>e taken into consideration, nnd 
:::.; · \Y. Pro..-in~es. now imtruct me to si

0
!!llifJ· their opinion as follows : 

Pre;rnt: 

'':· L,amtert, , :2. Ad>erting to the fact of Clause 2, Sect. :28, Regulation V. of IRJI, quoted 
\\. :l.onclton, anu • • • • t this rt } t "d fi -1 • B. Ta~ler, Es<J"· m your commurucation, appeanng o cou .. on y o. pron c or appe.u.. .. 
jcd;es: being recei;ed by the zillah or city judge from o~gt.nal decl!>rons pa.~scd ~Y the 

principal sudder ameen, in the same manner ns Mmilar appeals \fCrc prenously 
recei;ed from decisions of the sudder amecn and moonsi1f, ns well ns to the 
circumstance of Regulation II. of 1833 expressly }Jrcscribing the transfl·r of 
original suits pending before the pronncial courts, nnd nil matters connected 
with the primary jurisdiction exercised by such courts, to the zillal1 nntl city 
courts, and of nil appeals and business appertaining to its appellate jurisdiction 
to the Sudder Dewanny Adawlut, I am desired to say that the court cannot 
concur in the ;ie\V that the power of fining litigious appellants, conferred on 
the pronncial courts by Sect. 3, llegulation XIII. 170G, brcame, by the opera
tion of the new sptem consequent on the abolition of those tribunals, vested 
in the zillah and city courts. 

3. With regard to your second paragraph, in which the possible expediency 
of a new enactment conferring such power is alluded to, 1 nm instructed to 

·remark, that the court arc unable to reco;;nise the expediency of such an 
enactment, or of the conferment of such power. They obser;c, that the con
stitution and circumstances of the two tribunals, nnd the rules for regulating 
their proceedings, are widely dissimilar. The decisions appealed to the prm·in
cial courts were passed by high European judicial officer~, nnd the appellate 
court had not the power of confirming the decree \nthout summoning the 
respondent, which it now possesses, and which, ns it enables the court to dispose 
of the appeal without any delay, rcmo;cs one chief ground for the necessity of 
the rule laid dowp in Sect. 3, Regulation XIII. I79G. 

4. Accordingly, in the provincial courts great delay often occurred before the 
~uit ~arne to a decision, which was often confirmatory of the decree of the 
mfcrwr court; and under such circumstances, the payment of the institution 
fee alone not being considered a sufficient imposition to discourage lithious 
and frivolous appeals, the necessity arose of the court bein"" cmpowcr~d to 
impose a fine for that purpose. 0 

• 
5. The court arc disposed to think that the investment of the zillah courts 

\\iH.r the 8ame pow(•r might haye the injurious consequence of deterring person::~ 
hav!n~.real grounds of complamt from preferring appeal;; from dech;ions of the 
natn·e JUd;;es. · 

I have, &c. 

(signed) M. Smitlt, 
.\lla!Jaf;ad, 2G July 1839. Officiating Register. 
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(Xo. 2312.) 

From J. llcurl.-i"' £,,1 Rt" · t s ud D 
N. Smit!., E~cr: 'nr~;tcr ~fs ;~e S u uder D cwanny AAdawlut, Fort William, to 
linel'~, .\llahnbad. o u cr cwanny dawlut, North Wc~t Pro-

~ir, 

(C.) Ko. V, 
Special Ap 11cals. 

I AM din·ch·d by the court to k 1 1 1 . 
1 :JOG tbletl ''rtl I • . ac now Cl.g~ t 1e rece1pt of your letter, No. l:iudclcr Dcwanny 

' - ' .l u tl!no, conn·ym,; the opmJOn of the juuges of the western Adawlut. 
court, that the Zillah Judges nrc not competent to punish liti•rious l, b Present: 
fim·, uud('r the Jlrm·bions of Sect 3 Regulatio XIII 1796 o appdie~ s J: a R.n. Rattray, 
~ret. ·s· H 1 • IV f · ' n • · , correspon ng w1th W. Braddon and 
'- ' .,, l't,'U at JOn · o 1803, for the 'Vestem Provinces. C. Tucker, 1\sqrs. 

·• In r ·tl · 1 1 · -d b . judges; and 
, -· ' •• 

1 
} • • am ' c·~m to o sen·e that the court will be prepared to give A. Dick, and 

~nry ·~~'lll~ratwn ~o the n:gum~nt of the western court, hi regard to the J. F. 11!. Reid, 
mc~pular. nc~ of wstm~ the Zillah Judges with the authority possessed by the ~d!:; temporary 
btc JlrO'I"llll'l:l} .courts for the \lUnbhtncnt of litigious and vexatious appeals J 10 

• 

nhrn th: qu<·~hon of the actually existing law on the subject shall have bee~ 
fi_n:Uiy ~h:<po:<<·d of, and nhich, it npJlCars to the court, admits of further con-
~lllt·ration. · 

:J •• It i~ trul', the court obscne, that the letter of the enactment above cited is 
aJ~phcn~lc only to the l~tc proYincial courts ; but in recording the opinion con
!:uncll. ~n my l<·tter, ~?· 1162, of the lOth I\Iay last, they were under the 
UDllrt'!i.'>IOn that the •pmt of the rule had been extended to the courts of the 
zillah jutlges. I nm now directed to request that you will draw the attention 
of the ne::.tem court to the circular order, No. 155, dated 2d October 1835; 
llnd to the opinion expressed in 1\Ir, Officiating Register Harington's letter, 
No. 5G, datell ith August of the same year, on nhich it was founded. The 
lt.:nru of the circular appear to the court calculated to mislead the district 

. judge~, if it be now maintained that they do not in this respect (viz. of pre
nnting litigious appeals) occupy the position of the late provincial courts. 

4. lind the circular been limited in its application to the courts· mentioned in 
:'\Jr. Ilnrington's letter of the 7th August 1835, and to which the western 
court originally intended to limit it, the court would have had no doubt as to the 
powrr declared thereby to be. Yested in the zillah judges, for it appears to 
thrrn impracticable to extend one clause or sentence of a section to a par
ticular court, and withhold from that court the power conferred by another 
part of the same section, the object of the entire section being one and the 
samr. On the suggestion, however, of this court, made, as they now think, 
without sufficient advertence to the extent of the power exercised by the late 
}Jro,·incial courts under the law cited, a second paragraph was added to the 
circular, declarin"' the spirit of the rule applicable to the courts of the principal 
~udder runecns, ~pan whom it never could have been intended to confer the 
powrr of fining under the circumstances contemplated. 

5. I am desired to request that you Will again lay the subject before the 
judrrcs of the western court for their consideration and opinion, with reference 
to the forr"'oin;,. observations. Should it be finally resolved to adhere to the 
present op'inio~ ~f the western court, it w.ill. be necessary to issue a circular 
!>Upcrseding the c1rcular No. 155, and modifymg No: 171 of the same volu~1e. 
To the first paragraph of the circular No. 1~5, _tins court, l10~ever, ~re .m-
1. ·d to adhere and with reference to the obJeCtiOn to the partml application 

c me ' · · f S t 3 R 1 f · of a law already adverted to, to rule that the provlSlons o. ec : , egu a Ion 
XIII 17!>6 are generally applicable to the courts of the z1lla~ JUdges; and to 

l 1 • th t in the courts of the principal sudder ameens, mterest must be 
c cc are a f b . 1 . bl . d d bt 
~warded upon the general principle o interest emg eVla e upon unpa1 e s 

justly due. 1 have, &c. 

Fort William, 16 August 1839. 

· 4 G 2 

(signed) J. Hawkins, 
Register. 



(C'.) Xo. Y. 
~i"'ci.,J .\rrcals. 

6oo SPECIAL REPORTS OF THE 

(No. t6iS.) 
From Jf. Smith, Esq. Offiriatinrr Register Sullder Dcwanny Adanlut. North 

West Proriuces, to Jr. Tt~vlt~, F.sq. Officiating Register to the Court of 
Suddcr Dewanny Adawlut, Fort William. 

Sir, 
::;deer Dewauny I All directed to ncl.."llowledre the receipt of ~rr. Hawkins' letter, No. ~312, 

Ad3wlut, dated 16th ultimo, com·eying the. further obsermtions o~ the Pr:sill~ncy Cou~' 
X. '~:;!~~;:nces. on the presumed power of zillah JUdges, by the constructi\·c npplicallon to thr1r 
w. Lambert, courts of the rule conferring that power on the prm-incial courts of nppeal, to 
\r. ~Ionckto~, and punish litigious nppcals. 
B. Ta, ler, Esqn. d · 1 · • -.1 • h 1 
ju~<>es. 2. The Calcutta court now a >ert to a c1rcu ar lSSUl-u \nt t 1e concurrence 

c of the two courts, Xo. 155, dated 2d October 183:;, und to this court's letter 
of the jth August of the ~<nme year, whereon it was founded, extemlin~ to 
zillah judges the obligation imposed by Sect. 3:;, Rr~lation 1 V. of 1803, on 
the prorincial courts, of ndjudging interest on the sum decreed, nt one per cent. 
per mensem, whene>er they might confinn the decree of the lower court. 

· 3. The Presidency Court argue that the terms of th.:it circular, \vhich, in 
prescribing the extension nlluded to, nd'l'ert to the object of the rule so ci· 
tended as being the pre>ention of litigious appelli, and to the situation \thich 
the zillah courts are now placed by the nbolition of the prO\·incinl courts, estab. 
lish their new of the zillah courts, in the particular of prc>cntiug litigious 
appeals, occup}ing the position of the late pro>incial courts, and they hold 
that under a different interpretation the circular in question is mlculatcd to mis-
lend the district judges. 

4. It is particularly urged by your court, the power of adjudging interest on. 
decrees confirmed on appeal, and of imposing a fine inltbe case of litigious 
appeals, being both conferred by the section before quoted, that the extension 
of one portion of the rule necessarily includes the extension of the oUu~r, the 
object of the entire section being one and the same. 

5. This court ha>e adt"erted to the circular and letter in which it origin~tcd, 
and though, from the allusion to the "pre>ention of litigious appeil.ls," they 
might possibly be considered to bear the construction which the Calcutta 
court suppose, this court are persuaded that such was not contemplated at 
the time of thdr being written. 

6. It certainly was not intended to imply that the nbolition of the provincial 
courts hnd placed the district tribunals exactly in their position, but only that it 
altered the constitution and character of the. latter courts, and elevated them 
in the judicial scale by the remoml of the intermediate grade between them 
and the tribunal of last resort. · · 

7. With regard to the position of the Calcutta court (as stated in my fourth 
far:l.e"Taph), that the object of the entire section is one and lhc same this court 
cannot ndmit its correctness. It appears to them to comprehend t:vo distinct 
objects, and is partly injuncti>e and partly permissive. It enjoins U1c award 
of intcre~t on decrees confirmed on appeal, and is so far a mere act of justice to 
the :cspo~~cnt, to protect him _from .loss .resulting from the delay; . it permits 
the ImpositiOn of a penalty at discretiOn, m cases when the appeal may seem to 
he Ycxatious and preferred \nthout cause, and is so far a means of particular 
rttribution in the hands of the court as regards the litigious appellant and of 
genernl check in respect to nll suitors. ' 

8. 'Yith rc~ere~ce to the forr~oing_vicw, the court concur wi~h the Prcsilleney 
Court m consHlcnng some mo(hficatwn of the terms of the circulars No. 155 
and No. Iii, ncct·ssary. ' 

I ha\·e, &e. 

(signed) M. Smith, 
Officiating Register. Allal,abad, 20 September 1839. 



IXDIAN LAw cmnnssio}mRs. 

(No. 315!).) 
'From J. 1/mckin.,, Esq. Rrrrister S ld D . 

the llr;;ister of the S~lder D~:vaC:n c;dnny Adawlut, Fort William, to 
Allahabad. Y awlut, North West Provinces 

' Sir, 

(C.) No. V. 
Special Appeals, 

I AJ.I directed to acknowledge the receipt of our 1 tt 
the :.!Oth St1llrmber last communicatin"' th f t.;( c. er, No. 1678, dated Sudder Dewanny 
l'OUrt in rr;;:ml to the c~nstructivc a ll ~ ur rr SCf:1hments of the western Adawlut. 
rontainetl in Sect. 3 It ..... 1 t' XII PIP ;ation to th~ zillah courts of the rule Present: 

• c oU a 1on • . I, 96, confemnoo on th 1 t . . 1 R. H. Rattray, 
courtl1 of appeal the power of lmnishin"' litizious appeals e a e provmc!a W. Braddon, 

:.!. In n·ply to the obsen·ations co~tain~d . th ~· h c. Tucker, and 
letter I nm directed t ta I h In . e It paragraph of your E. Lee Warner, 
that ;I • I all d ·do s' te t lat .t .e co?rt entirely concur with your court Esqr~. judges; and 

IC ru c • u c to IS partly InJunctive and partly permissive. but th's A. D~ek, and 
nr~unent does not appear to the court to meet their po ·r th t ·i I .r. F. ~J. Reid, 
of the M·ction i:! applicable to the zillah courts the othesrl plonrt, a tlb one pallrt ~sdqrs. temporcry 
s • 'tl tl · diU: . a mus e equa y JU ges. 
o • \~1 .• 1~s wrrnce m practice, that while the injunction is imperative the 
prnm~;,10u 1:1 to be exercised at discretion. ' 

3. As th.e opinion of the court then remains unaltered· they direct me to 
lpr~t the1r 11ropo:;ition of issuil!? a circular to the effe~t stated in the con
e udm;; 11ara.;raph ~f m>: letter, .No. 2312, of the 1Gth August last. Should 
th~ wc:.tem. court still obJect to such a modification of the existinrr orders the 
court woultl propose to submit the question to gO\·ernment for d~cision ~ith 
rcfl'rcnce to the 11roper construction of Sect. 3, Regulation XIII. 1796. ' 

I have, &c. 
(signed) J. Hawkins, 

Fort William, Hi No;ember 1839. Register. 

(No. 21 OJ.) 1 

From ·'1. Smith, Esq. Officiating Register Sudder Dewanny Adawlut North 
West Provinces, to J. 1/au·kins, Esq. Register to the Court of' Sudder 
Dewanny Adawlut, Fort William. 

Sir, 
I Alt directed to acknowledge your letter, No. 3159, dated 15th ult. in reply Sudder Dewanny 

to the further observations recorded by this court under date 20th September Adawlut, 
last, on the subject of the presumed power of zillah judges, by a constructive N. W; Provinces. 

application to th~m o.f. tl!e rule conferring that power on the provincial courts w. 1\i:!~i,~~~. nod 
of appeal, to purush litJg10us appeals. . . B. Tayler, Esqrs. 

2. Your court now revert to paragraph 5 of their communication of the Wth judges. 
August last, in which it is s~id, that "should it be finally resolved to adhere to 
the present opinion of the western court, it 'will be necessary to issue a circular 
superseding the circular No. 155, and modifying No. 171 of the same volume;" 
but that to the first part of the former circular, your court "were inclined to 
adhere, and to rule that the provisions of Sect. 3, Regulation XIII. 1796, are 
generally applicable to the courts of the zillah judges; and to declare that in 
the courts of the principal sudder ameens, interest must be awarded upon the 
gcncralllrinciple of interest being leviable upon unpaid debts justly due." The 
proposition of a circular in the above terms is now repeated by the Calcutta 
court. 

3. This court do not hence gather with certainty to what extent the two 
courts agree in withholding from the zillah judges the power of. punishing 
litigious appeals · but assuming that your court concur w1th them m the pro
priety of thn_t. ~ours.e, they. would wish, b~fore de?nitive.ly recor~ing their 
acquiescence m the c1rcular, m order. to obVlate poss1ble m1sconcept~on, to. be 
put in possession of the draft of the Circular proposed by your court, w1th wh•.ch 
they will be glad to be favoured, in o.rder that. they may ~ave th.e op~ortumty 
of suggcstin"' the alteration of any pomt on whiCh doubt m1ght still exist. 

"' · · I have, &c. 
(signed) III. Smith, 

Allahabad, 1 G December 1839. . Officiating Register . 
. (True COplCS.) . , 

(signed) J. Hawhms) Reg1ster. 

585. 4 G 3 



SPECI.\L HEPOltTS OF TilE 

tC'.) Xo. Y. 
~!-cci-...1 _-\rpra~s.. 

L~· c; :'.. t\.m5. 
5 :\j,.ilt8.p. 

:\ o. 3· 
Juc:ci:J Dept. 

(~o. 119.) 

r z.• J. 1·r lli 1 '!/ E·q Sccrctar,· to the Gorcrnmcnt of llrn;.;al, to J. ll. rom ..t.·. • 1 a < " , ~ • • J • J l' · .. 1 D 
• r f l 1. E· ~ccrctarv to the Gowrumrnt of India, Ul lCl:.U cpartment . 

!\o, 191, 8th insL 

Lc~i...~. Cons. 
5 ..lpril18.p. 

:Ko. + 
Enclosure. 

Sudder De..-anny 
.~d~wlut. 
Present: 

• ua< <ocr., ~q. .. J 

• 
~· 
o..:tr, 1 ·u 

1 -~~~ directed by the ltight honourable the G,o\Trnor to rc-quc~t t 1at you WI 

l;;nbmit for the ronsi1lcration and orders of the Supr-·me Gorer~umrnt the ueeom. 
panyin~ letter from the register of the Suddt·r O>urt, ob~ernn; upon the ~ub
jrct of ~lr. Halliday's letter, No. ·HI, of the I !lth October la.:.t. 

I han:, &c. · 
(~i;~11rd) J·: J. J!,llfi.f.,.v, 

Fort William, !!G January ISH. s'cc. to the Goremmcnt of Bengal. 
P. S.-Plca;:e to return the enclosure. 

(No. I 9 1.) 

From J Jlau:ki11s Esq. llccistcr Suddcr Dewanny Adawlut, Fort William, to 
F. J.' Jlallida_y: Esq.,'Sec~etary to the Go\·cmmcnt of llcnoaJ, in the Judichl 
Department. 

n. JL fla:tray, S' 
C. Tucker, E. Lee tr, 
Wamrr, and D. C. I All directed by the court to acknonledgc the receipt of your drputy's let· 
~mdytb, U<Jrs. ter Xo. li2i, of the lOth Norember last, nith its enclo,;cd letter from the 
JU "ES. and • '. f I .t:~ 1 b' f . r J. f. -:.i. neid, Esq. JUruor secretary to the Goremment o n~ on t 1e su ~cct o constructions o 
temporary jad:;e. law. 

ABSTRACT: 
The views of the 2. The court obserre, that although tUb Supreme Gorcmmcnt ba¥c np-
Supreme G~vern- prowd of certain news of the two Sudder Courts, expressed in the coun>e 
mentr_<;;ardmgcon- of this corre5pondence, there are a few points on which n difference of 
•trnctwns ~flaw • • • d . h h b I b 't tl r 11 • <lifer in certain opm10n eXISts, an on t ese t e court cg ca\"e to !U m1 1e 10 0\nng 
p~ints from those remarks. 
of th~ two courts. 
The !'Ian su""ested 3. Instead of the present mode of construin"' doubtful points of law, the 
by ~ovem,;:"nt, of Supreme Goremment suggest the enactment of a bw by ,which ~<pecial nppcal.i 
opcn•r.g th

1
e
1 

•uddialer shall be preferred exclusirely to the sudder courts. The court ba¥e gi rcn due 
cour''" to a •pee 'd . h t b h' 1 h' I • cd b . eppealalir.Me to con~1 erahon to t e argumen y w 1e 1 t IS p an IS support ; ut 1t nppcaJ'l! 
£erious ~bjection, to them that a practical and weighty objection to it, to be found in the large 
from the large number of special appeals which would flow into this court in conscc1uencl.', lla.3 
num~r 0~~u~h been -orerlooked. The statements of 183!) show that during that period 1,238 
~!u~d ~;P;~fmed. petitions for the admi.>sion of special appeah were disposed of by the zillal1 

judges, and that 1,058 petitions of the same description were pending on their 
files on the 1st January 1840. TI1is is a mass of business whieh, with all the 
pn:caution which may be taken to prevent the admission of special appeals 011 

insufficient grounds, cannot but embarrass the files of the suddcr courts, even 
thou;;h the number of judges attached to each were to be consiucrably 
au;,rmcntcd. 

~I.e_ "Ljc<t "ftl.c 4. To avoid the incomenience which would arise from an influx of special 
Gl ~~~."mo"1"1b""uld appeals, and at the same time to obtain a formal derision on points of law not 
Jc a.vOintr V J'U• b r • d' • ll d 'd d b h • ' J u.iuir;;; tl.e ziiL,h t1ore JU JCia y cc1 c y t e supcrwr court, it was suggested m para. Bt 1 
coura.to cc~ify of my letter, No. 2G83, of the 31st July last, that the zillah judges should be 
ca~c• •r.•~lvm;; unpowererl to certify to this court the propriety of admitting an appeal in 
pouoli d law not . • 1 • • f 1 t 1 t' .1 'd d Tl ' • f tl kfvrc jU'Jicio.lly ca.,e:; 1ll\'O r~ng pmnts o. aw no t lCrcto.ore uCCl e . 1e opmwn o 10 
ccci<!cd. court rc~ardmg the cxpcdlCncy of an enactment which shall empower them to 

~ut cvr.··,!rwtt~vnl 
"r Ia·• 1,1 •~(~ti, 
<.o~.;rt• would ttill 
l..c r~tlU' u.ry in 
l',fLC (.lJ.H.:J .. 

hear and decide r>articular cases, has undergone no alteration. 

;;, TIJC adoption of the suggestion woulcl of course ob,iatc the rieeessity of 
~rivin;; eomtructions of law on points which may come judicially before the 
lol'icr courts; ~>till the court believe there may be point~ on which the lower 
c:ourt~ may require instruction for other purpo3es than that of being guided by 
them in the dcci:>ion of suit~ pending before them; and with reference to the 

expediency 
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rpe~~cy thf u;:rorm conatructiona of law in both presidencies the court are 
o opwo~--at e two courta abould be allowed to consult each other in such 
~ u ~~~~a been done heretofore. 

8. The original enclusure of the letter tmder reply is herewith returned. 

I have, &c. • 
(signed) J. Hawkins, 

Registrar. Fort WiDi•m. 8 Jan\181)' 1841. 

(C.) No. V. 
Special •\ l'rPals, 

MIN. UT& by the Honourable A.. A11101, Esq. Le gi•. Cons, 

0 ., ~: __ __. '--- • b th · • 5 April 1841, ... a wa:UllltaODI """6 .... WJt e conmderation of two points, Jst, u to the No. 5· 
eoui'M to be adopted When the IUdder COUJ'tl di1fer fn opinion, and 2dly 88 to SJ!er.ial appeals; 
dJocWar orden_ et~pecially when founded on hypothetical cases .U:d inv~lving c~reular orders l 
llllAftrued and fttraiudicial COD&truCtiOnS of Jaw, . 1 

cblferences of Rudder 
- D " couru. 

AI to the fint point, I think it aeemed to be the general opinion, that the 
t'OW'b would -wery propt'l'ly cooau1t each other in cases of difficillty but that 
goft'l'Dment o~ht not to interfere. and that no ammgement as to bwng the 
YO~ of, the j~ of both COurts W88 prac~c_:able according to theiF present 
eGDIItitutioo. I tlunk, however, that a p!'OVllllOn· for determining differences 
between the 111ddcr eoiiJ'tl may, perhaps, be introduced into the Act undercon
ai~a of the Law O,mmjssi.on for establishing what they term a Coll~a-e of 
J Ult.ic.'e. 

With n-gard to clrcular orders, the consideration of this subject led to our 
noticing a defect of greater moment in the administration of Indian jw;tice, and 

· of which circular order~ were, in aome measure, a palliative ; viz. the number of 
caaes iA -.bleb questions Of law were finally determinable by zillah judges. The 
aame 'd:L.ruiry brought to our notice a number of instances in which the time of 
the aru courts was unnecessarily occupied with inquiries into matters of 
lad, where their inquiries might b\ much more conveniently limited to ques-
tlona of law. . 1 · . · • · 

• Some lpgjalation appeiU'I deairable in order to obviate the necessity, or sup
poeed aeceeeity,for circular ordera· upon oonstructiooa of law, and to remedy 
the multiform and discordant decisions by zmab judges upon the same points of 
law, which decisiona are, at present, not open to appeal; at. the same time 
takillg particular care that the sudder courts are not overcharged with new 
buineu. 
· The accompanying draft, furnished by Mr. Halliday, appears to accomplish 

the ends we have in view. Should it so appear to those members of council 
who are better judges than myself upon these subjects of mofussil procedure, 
I would propose that the draft be published, provided it. appear, by a demi
otficiaJ communication of our secretary, that the sudder court of the presidency 
are not opposed to the principl.es of the Act. Should they be opposed (which 
ia not anticipated), their objections might be called for more folmally before 
publication ; after publication, it may be sent to both sudder courts, and to 
the La.v Commiszdon, for modification or extension. 

20 March 1841. . (signed) .4 • .d:mas. 

. Fort William, Legislative Department, the 5th Aprill841. . . . 
DRAFT OF AcT. ' . . 

An Act for am.epding the Rules of Special Appeals. 

1 IT is hereby enacted, that Clauses· 1, 2, and 4, Section 2, Regulation 
XXVL 1814; Section 7, Regulation XIX.. 1817; Sections 2, 3, 4, 5, and 6, 
Regulatiou IX. 1819; Clause 1, Section 28, Regulation V. 183.1; Section 6, 
Act XXV. of 1837, of the Bengal Code, be repealed. . . . 

2. And it is hereby enacted, that from and after the day of 1841, a 
second or special appeal 11balllie to the Courts of Sudder Dewanny Adawlut at 
Calcutta· and Allahabad respectively, from . all decisio~s passed in regular 
appeals in any civil cou,rt in the manner berei.uafter specified. a. And 

5ll5. . 4 G 4 

• 
'Legis, Cons. 

· 5 April1841• 
No.6. 
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l...(t.:it. Cons .. 
[, ,\r,rii1B41. 

:\n. -;. 

SPECI.\L HEI'OHTS OF TIIF. 

3 lnd it is hrreb}· enacted that CXl'rpt in ra~t'!\ in "hi;h .tla• petition 
• • · · 1 · ' 1 · · 1 l · a zilbh or r1tY JU•l·•r l'\·rn· rclatrs to a decision Jla>Set m rr~u ar a,•pt a 1} • • . "' •. • 

l' f ~ tl I i --ion of a ~peri:\\ or ~eroml nppeal ~hall Ill' \lrt'H'nh·d 
lll~Phl.ratllou or. dirl. at. ut~ l'",.or tile• ad. lUI. <~ion of a rr~ular nppeal to the jutlgc of 
w1t m 1e prno nm .t ,, ·· 0 • 1 1 1 
the zillah or city within which the regular nppcal h:!.i bccn dec!' 1' 1 ; n111 t:'·!·ry 
application for the admission of a ~pccial or ~rcoml nppcal ~;:au~'t tlac dccbJOn 

d · ~·l~p np11eal b)· n zillah or cit}' l'ud!!r, ~hall, 111 hkc. manner, be pa:>5(' lll re0 u oU U o ' 0 \ l 1 t 
prrsrntcd to n ~ingle judge of the Court of Sudder Dcwanny ' I :m u • 

4. And it is hereby enactetl, tl1at no !>pedal or ~~coml nppeal shall be ndn!it· 
ted in any c~e, unless the judgment appealed n;'":lmst. be upon !'omc q_uc~tion 
of law merely ns raised upon a statemrnt of facts "lurh to hall not. he h:1blc to 
be contro>rrted: Pronded always, that the jud;e ~;hall not et'rtlfy nny ra...~e 
unless where be is of opinion that the decision is contrary to Law, or that It 
depends upon points of law upon which there exist re.asonablc doubts. 

5. A~d !t is hereby enactcd, t~1at the judge to whom Fouch npplic:1tio~ for 
the admissiOn of a sccond or spcc1alappeal may be IJn.-;;entNI, shall r:11l b< fore 
him the special appellant, or his >akccl or ~~nt, and shall, at his di~·tion, 
call for and peruse any document formin; part of !he z:r~nl of the cau:.c nl!ieh 
be may deem proper, nnd shall, by surh other mqumcs n.s he may romHlt·r 
necesS:lry, determine the point or points on which the nppt·al is lialJle. under 
this Act, to be specially tried by the Courts of Suddcr Dt·wanny Ad:mlut, nnd 
shall reduce the S:lid point or points to writing, in the form of n ccrtificatl', 
and shall transmit the same in the nrnacul.ar Languat)l', to;;ether \lith nn En;;· 
fuh .tramlation thereof, attested by his official seal and signatun', nith the 
original petition for the admission of the second or Fprcial nppt·al, and l'O}Jic-s 
of the decrees passed in the case to the register oft he Courts of Suddrr Dewanny 
Adawlut, to be tried by those courts in due course; nntl it shall be La"·ful for 
the judge to reject any ~uch petition at l!is discretion, nnd his onlrr so reject
ing a petition for a Fpccial or second appcal:hall be final nml conclusirl'. 

6. And it is hereby enacted, that the Courts of Sudder. Dewanny Ada\\lut 
shall in enry such case so transmitted to them, try and 1.lt:tt·rminc the point 
or points certified as abo>e enacted, and no other point or }Jart of tl1e case 
wbaterer. · 

j. And it is hereby enacted, that it shall be competent to tl1e Courts of Sull
der Dcwanny Adawlut, in any case in nhich the ~pccial ground of nppeal may 
?ppear to ha>e been incorrectly or incompletely certified by a zillah or city 
JUdge, to return the certificate for amendment, or, in case..'! in which it may 
appear to ha>e been improperly transmitted, to annul the certificate nlto"'l'ther 
mthout requiring the attendance of the 6pccial appellant, or his l"akccl o; 
agent. 

8. And be it enacted, that nothin,. contained in this Act &hall be construed 
to interfere with the authority l"estcd in a t.ingle jud"'e of the Court of Sudder 
Dc.wanny Adawlut, or in a zillah or city judge, unde~ the prorisions of Itc"'U· 
lahon IX. 1831 nn~ .Act VII. of 1838, of issuing nny injunction to the lo~cr 
courts, for the renswn of any c~e on the grounds and in the manner laid 
down by that Regulation and Act. 

U. And be it e~acted, that nothing contained in this Act shall affect the trial 
of s~cond or s~ccml appeals ~hich sh~ll haYe been admitted and be pending in 
appeal at the t\me .of the passi.ng of. th1s Act, and that all such 6ccond or special 
appeals bhall be tncd and decided m the same manner as if this Act had not 
pa.,:,cd . 

(No. 42.) 

From,_T. II. A~arldoc~~· Esc~. Secretary to the GoYcrnmcnt of India, to 
1. J. llalltday, Esq. l;ccrctary to the Government of llcn"'al. 

c· o ·Jlr, 

} A~.! din~ctl·cllJy tl!e Rig;l1t honouraiJlc the Governor-general in Council to 
~c.x~o~lltd~e tlw receipt .of your ltttcr, No. 1 I!J, of the 2Gth January last, with 
Its ~nc 0->Urc, on the 8!IIJJect of the construction of law, and in reply to forward 
to )OU the accornpanymg draft of Act providing for the objects in view, which 

you 



' . 

• 

6os 
you are l't'qucsted to transmit, with the permission of the Governor of B 1 
to the Sudder Court at the presidency, for their opinion on its provisions.enga • 

; 2d. The original paper which accompanied your letter ia herewith returned. 

INDIAN LAW COMMISSIONERS. 

Connell Chamber, 
.6 AprU 18U. 

• 
(Duplicate, No. 1396.) 

• 
· I have, &c. 

(signed) T. H. lrladdock, 
Seer to the Gov1 of India . 

(C.) No, V. 
lipecial Appeals, 

From F. J. llalliday, Eeq. Secretary to the Government of Ben!!al to Legis. Cons. 
· · J. P. Grt~tal, Eaq. OJficiating Secretary to the Government of India, J~dicial · 19 July t839/4Jo 

l>f'partment. , . · No. 4~ • 
• 

Sir, ' -- · · · ;_ · · , ~ , 1 ~ . · • _ 

1 All dirt.cted by the honourable the Deputy Governor of Bengal to request . Judicial Dept. 
that you 1ril11ubmit, for tbe consideration and orders of the Supreme Govern-
meot, the accompanying letter from the Register of the Nizamut Adawlut · 
(No. 2086 ol the 2d iost.), submittiDg draft of an Act to empower that court 
to recclve appealt from the decisions of aessions judges, when such decisions 
are DOt.ID conformity to law, as required by your letter, No. 251, of ~he lOth 
June Jut. , . . , : l . • · 

· · . . · · • . · . ' I have, &c. 
' For& William, (signed) · F. J. Halliday, 
22 Auguat 1839. · Sec' to the Gov1 of Bengal. 

P. S.1 ~ good en_oug~ to re~urn the. en.c1osures. · ·· 
. ' . . . 

' '-'• ' ; . t. I f 

! • ., • • l .. 1 • • • - ' ' • • 

· . . (Duplicate, No. 2086.)- .. , . ·. . , , · . 
From J. Harrltiu, Esq. Regist~ lo the. Court of Sudder ,Dewanny Adawlu~ to 
,, F. J.llallitlay, Esq., Secretaty to the. Government of Bengal, in the Judicial 

Department. ·. · · · · · · · · · · · · · 
....... i~ .• ,· -.. i , .•.... :'. . .•. ~-~- .• . 

s~ . . 
·. I .t.X -directed to acknowledge the:lreceipt of your letter, .No, 1119, dated NizamutAdawlut. 
27th June last, and in reply to transmit, for submission to his Honor the ~-~;.~:,~>;,:nd 
1Jeputy Governor, the accomprr.nying draft of an Act to. empower the Nizamut c. Tucker Esqrs. 

. Adawlut to receive appeals from the decisions of the sessions judges, when such judges; .A. DiCk, 

d~o~-~ n~t in_ co~o~ty to law: 
1 

• • . ••• I have; &c. •E~~.' ~::~!~d, 
· Fort William, (signed) J. Hawkins~ ~ ju ge&. 

. ·2. August 1839,. . ..... -. _Register. 
-~ l . t·' . ' . l 

• t 

': • • l r ·• · •' • ~ ~ ' ', '" •~. ~ • r < • :!' • 

, , I • , ~' 1 t ... -, DRAFT OP AN 'Ac'i'. I 
• t ' ' 

; " " ' ' . . . ' - • r 

1. IT is hereby enacted, that Sect. 3, Regulation IX. 1831, and 'such parts of 
Sect •. 4, Act .XXIV. 1837, as relate to the decisions of the sessions courts in 
Judicial proceedings other than criminal trials, be rescinded. . · 

2 And it is hereby. enacted, that it sholl be competent' to the· court of Niza
mut Adawlut to receive an appeal from the decision of a sessions judge in any 
judicial proceeding other than a criminal trial, when such decision may ~e 
evidently illegal, and to issue an injunction to the sessions judge to pro~eed m 
conformity to Jaw, provided that it shall not be competent to t~e NIZamut 
Adawlut to entertain any appeal or pass any order on the mer1ts of such 
proceeding. , · 

(True copy.) 
{signed) J. Hawkins, Register. 

(True copies.) 
· (signed) F. J. Halliday, 

SecT to the Gov1 of Bengal. 



L:··is. CCins.. 
19 July 1S.p. 

Ko.43-

Judici.ll Dept. 

K o. l70f, of lbe 
1fth inst. 

Le ;;i.<. Cons. 
1!) July 18fl. 

~0-4+-

Go6 ~PECI.\L REPOfiTS OF TilE 

(Xo. Sj~.) f ll I 
From ;: J. Jl,1![j.f, 711, Esq. Seereta.rr to the Gon·rumrnt o t·n;:a , to 

T. II. J[addvck, "Esq. ~cercta.ry to the Gonnmll'nt of lmli:t, Lc·::i-lathc 

Department. 

sir r u 1 
I 'dir t ·l b · the lli .,.ht honournblc the Gon-rnor o t•n;;:t to ft'll ut·,t 

.n1 ec ct ' ~ f h S G 
that you nill subni.it for the coruideration nnd orders o t c uprcme owrn-
mcnt, the accompan)ing letter from t?c. n·;istt•r of the co~:t of Suddrr Drw:mt~y 
\.da"ll"lut ~ubmittin"' the O>u.rt's opmton on the pron>to!l.i of the prupo't d 

:\.ct for ~~ending ~he law of ~pedal appeals, which nccomp:micJ your letter 
of the .) th .\. pril. 

Fort William, 2i :\lay ISH. 

I ban•, &c. 
(si~rJ) F. J. /lallid,l.'l, 

~ Sl'C' to the Go'"' of llrn .;a I. 

P. ~: Please to return the enclosure. 

(1\o. I iO-l.) 
Froru J. llau:kins, Esq. Register to the O>urt of Sudurr Dcwnnny Ad.anlut~ _to 

F. J. Hallid{l!f, Esq. ~ecretnry to the Gonmmrnt of Drng:U, JudtC"tal 
Department. 

Sir, 
5udcu Dowanny I.s compliance mth the requisition COll'I"CJ"l'll in the resolution of the IU.:;ht 

Ada ... Iut. hono~~le the Gowrnor, No. ()31, ~f.thc 20th ultimo, I am difl'Ctro to n·p.ort 
Present' the oprmon of the court on the pro~tons of the proposed Act for nmcntlin; 

R. H. Ratuay, h _1 _ 
c. Tucker, E. Lee t e law of ~pecial appeaLS. 
~ramer, Esdqrs. 2. To pre'l"ent doubts which may ari5e ·on the point, the court suege~t th:~t 
•ad ryes. an • b al d d r 11 ., \nd • • b b l J. F. ~i. Reid, Esq. ~;ection 4 e . tere so as to ~tan as 10 ows : . • J • 1t lS ere y cnach"< , 
temforary jud£e. that no !;pecial or Eecond appeal ~;ball be admitted an nny case, unit~ the 

judgment appealed against be inconsistent with some cstablbhrtl judicial 
precedent, or in>ol-re some question of la,v, usa.:,""C, or practice, ns raiscJ upon 
a statement of facts which shall not be li.:ilile to be cont.ro'l"crted. Prmidrtl 
ahmys, that the judge shall not certify nny case .unless where he is of 011inion 
that the decision is contrary to nn cstablisheJ judicial precedent, or contrary to 
law, usage, or practice, or that it depends upon points of law, usage, or practict>, 

L<:;;i•. Cuni. 
I~ July 1841. 

X o. 4:;. 

• upon which there exists reasonable doubts." . 
3. They would further suggest, that in para. Gtb the third line be altcrcd a~ 

follows: "E'l"ei-y case transmitted to or admitted by them, try," &c., and that in 
the third and fifth paras. the eX]Jrt-ssion "presented" to n ~:;ingle judgt•, &c., 
be altered to "heard by a ~>inglc judge." 

4. The original papers connected "ith thii reference are herewith rcturnt·1l, 
copies being retained for record. 

I ha'l"e, &c. . 
. Fort William, 14 )Jay 1841. (signed) J.l/awki11s, 

Re;;htt·r. 

(Xo. S8i .) 
From J. TJ.omasrn1, E~q. Secretary to the Go,·ernmcnt, North 'Vc~tern 

Pronnces, to T. II. Maddock, E~q. Secretary, Government of India, 
L!·gi:-lath·c Department. 

Sir, 
J"•liciollJq.t. ""nn adn:rtcncc to the latter part of paragraph 4 of your letter, datl'rl 

:~oth :'\larch 1810 (a copy of which was furnbhcd to this office), to the nddre~s 
of the Stcn;tary to the Government of llengal, concerning differences of opinion 
uprm erJmtructions of law and practice, existing between the lower nnd wt•,.,tf'rn 
court:;, I am din·ct(;d by the llonoura.hlc the Licutcnant-govemor to transmit, 
frJr >ubmi,:,irm to l1is Lordship in Council, the accompanying copy of a ltttcr 
from tbc Ht;,oHtr !-iudd1·r Ucwanny Adawlut, North Wt•stcrn Provinces, datc·d 

I Oth 
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I Otb Ap~ with such portio~ of the correspondence referred to therei 
are eon~1drred necesaary to a n.g~t understanding of the subject. . n as 

IXDI.\N LAW COlllUSSIONERS. 

2. I!~ ~onor eon~ ~o won with the presidency court, regarding the 
adml~1billt of ~ a by the Budder Dewanny Adawlut, from the 
deciluons ~{ J!rinc:•pnlsud er ameens, in cases cognizable by suilder ameens. 

· I have, &c. 

Agra. 13 May 1841. 
(signed) J. TMmtW11. , 

Secretary to the Government, N. W. P. 

AIJ1traet. 

With ref'mnce to hit letter dated 30th 1\larch 1840. to the address of tb~. 
Go\"f'''DJDent of BmgaJ. tranBDlitting copy of another from the Sudder Dewanny 
A'lawlut, North Western Provinces, with correspondence between the lower 
and westero courts a and concurring in opinion with the former. regarding the 
admia6ibillry of lpecia1 appeal~ by the Sudder Dewanny Adawlut, from the 
df!t"Lliona of principal111dder ameena, &c. . 

(No. 656.) • 
From Jl. s.;tl, Esq. Redster to the Court ofSudder Dewanny Adawlut, North 

Wfttma Provinces, to 1. T1ao111UtHt, Esq. Secretary to the Honourable the 
Urutenant-governor, in the Judicial Department, North Western Provinces, 
Agn. 

Sir, , 

(C.) No. V. 
Special Appeals. 

Legis. Colli. 
19 July 1841. 

No. 46. 
Enclosure. 

U"DER a eontiDgft)CJ' which appears to make such a course expedient Sadder Dewauoy 
a«""rding to the lately npreeaed opinion of the Govemment of India, in the Adawlllt, 
lrgi.&>Jative drpartment, contained in the extract cited in the margin•, I am N. ';~'7~ces. 
diftcted to request the aubmission of the accompanying copies of papel'll accord- B. Tayler, G. P •. 
in; to list appended, to the honourable the Lieutenant-governor, on the subject 'Ihomp!!oo, and 

· o( a construction of Sect. 5, 6, and 1, Act No. XXV. 1837, resolved upon by the ~dc:S'?e.:OOEsqrs. 
judges of the Sudder Dewann1 Adawlut, at the presidency, (who have proceeded \I.~. Thomas, Esq. 
to act upon it), in which the JUdges o( this court cannot concur; . officiating judge. 

2. The point which has been. under discussion, and in respect to which the 
two courts are divided, is fully set forth in the papers sent, and as the corre
spondence alluded to in paragraph 3 of my letter to tiM register of Calcutta 
court, dated 22d September last, No. 1876, and enumerated at the end of that • 
communication, is iu the records of the government of the north-west provinces, 
its transmission ia not needed. • . , . , • , • . 

3. 1\Ir. Lambert, whose opinion was originally given with those of his col
leagues,' having since quitted ~ court, the papers were laid before Mr. 
Thompson, on his joining the court, and his sentiments are in unison with those 
expressed by the other judges, as will be· seen by the transcript, which. accom-
panies, of the no~e recorded by him on the occasion. , · 

4. It will be noticed by his Honor, that although the presidency court acf.
mitted the ambiguous character of the provisions contained in the sections 
already indicatedt. and addressed Government for any light regarding the sup-

. . . ~ed 

• Extract part of pnra. 9, of Jetter from J uoior Secretary to Gover~~ment ol India, to address of 
Government of Bengal, of19 October 1840 : • • • • 

.. It Blight happen under thia plan, that the deCI8lODB or ooe bench oo a particular pomt of law . 
would dider oocasion~lly from those of aoother 1 b11t thil, with .the intereste~'Vigilanc~ of advocates,· 
the deference to the autherity or another superior court, !"htc~ baa pr~?usly_ deCJ~ed d1e aame 
p.,int, and whicll authority ought to be entitled to great wetght m all judtCial dtscumona, an~ d!e 
prim~ report of deciaioo1 alway• before the court, could very seldom take place. When tt d1d 
!la en• it would be brought by either conrt·tO the noti~ ofit1 ow_n guvernmeot, and theoc~ to that 
of':te Lerislative Council, for a new or declaratoryla:w. tfsucb :were thoug~t I!> be needed. . 
. N. B.-For tht i'lformatio• 9/ GUDernment,, copy o.f I'M enlll'l com'?umcal1011 from t/l.e Calcutta 

court, in wlricll tlrir utracl ill cotltained, ir nthr111tteil. .II COIICeniS tkr m6jecl of !JOur let::, No;,IJ5~, 
dated 13 .April. und my Oll8ti11Wo No. 10331 of AA May184o, f!!~d of the otne,r col'1'tspon ' n on 
Italie&, u1 1u6mitted in mal"gia o/ para. 0, of tkillettw, 011 which 1/ie court will !Jaw to tMite a aeparatl 
cddreu, · 

t Poru, A, of Mr. Hawkine'letter, No. g981, ot'14 August 181o. 
58,5. 4 H 2 
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posr1lmi>t:tkr, which thr recordrd drlib~r:ttions that to?k placl' pr.ior tu the 
11as;inc; of the .\et might throw on the s~hJl'Ct, yrt tht·): du~ not n~m1t a rrply, 
and h;n, not alluded to the point in tlmr last conu.uumcatwn of l·cbruary ... th, 
intimating thr J:l'solution to whieh they have come 111 the matter. 

5. It mu>t further be remarked, in explanation of this ntldrcs~, not\\ith.~tanll
inrr both courts hann"' rccordrd opinions nc;ain~t the motlc hrrctoforc Ill U~t· 
ot' reft'rrin"' controwr~rtl points for the cl;termination of ;oranment, n.'l lahl 
d01m by p~graph 2 of the Judicial Hesolution o~ Gth Deeember 1831, nntl 
baring resolwd. that the. whole propo;;~tl .hr the P.re~ulmcy • ~ourt he nctetl on, 
nnd such questiOns deculetl by n lll:lJOnty of ,·mees of the Judges of the two 
court;::, that the present occasion i~ ?ot such ll:! falls un1~er that rul~, the four 
permanent jud .... es of each court hem; opposed, nnd th1~ court hann; argued 
that n recourse=> to the 'opinion of n temporary jutl.;e of c·ither court, for the pur
pose of settling the difference, is not sound in principle or ndl'is:~.blc. 

G. The court, therefore, being still entire!): nwn:e to the ndoption of the rule 
introduced by the presidency court, m·ail themsrlrcs of the recommendation 
made in the extract cited in my first paragraph, to submit the matter to the 
government of the prorinces, with n new to the enactment of II. drclaratory bw. 

I bare, &c. 

(si,;ncd) .1/. Smith, 
Allahabad, 10 April 18t1. ltcgistrr. 

A~strart. 

" .. ith reference to a construction of part of Act XX.V. 1837, reganlin; uhlch 
opinions of judges of two courts nrc equally divided, submits copirs of p:1pe111, 
from which the qucstion desired to be referred will be seen; notices ntlmittctl 
ambiguity of the law regarding it, explains reasons of this reference ns illu~tratcd 
by correspondence sent, and suggests enactment of n declaratory law to clear 
up the doubt. 

Correspondence forwarded bercwitb, nlludcd to in para,"rnph 1: 

(Copies.) 

Register Calcutta Court, to my address No. 2!!81, dated Hth AuOID>t 1810 
and nnnexures. 

:My reply, No. 1876, dated 22d September, and minutes of four judges. 
Register Calcutta Court, No. 3i!H, dated 23d October. 
:My reply, No. 2217, dated 20th November. 
Register Calcutta Court, No. 486, dated 5th February 1841. 

(No. 2!)St.) 
5u~~~~a~{u~anny From J. l!a~ckins, Esq .. R~gister ~o the Court of Suddcr DewannyAd:mlut, to 

Present: _.l!· Smzth, Esq. Offi~atlng Reg~stcr of the Sudder Dewanny Adawlut, in the 
It II n North Western ProVInces. · . . ... ttray 
C. Tucker, E.'Lce S' 
Warner,and 1r,. 
D. c. ~mth, I A~l d1rcctcd to request tha~ you will submit for the opinion of the judges 
r.''l.rs.Ju ;;-~•; ~nd of the western court the followm~ obscrrations regarding the proper construe
;';:,·;;;;~~~!:'!· tion of Sec~. 5, G, and 7, of Act XXV. 1837, a consideration of which bas become 

l' 1 
J • • nccc,sary, 1~ c.onscqucnc~ of the presentation to this court of sundry petitions 

for the :ulnus~wn of spcc1al appeals, in s~its within the competency of a suddcr 
amccn to decide, but referred to and decided by a principal suddcr amccn. 

2. With 

• .Para•. 4 zn<l 7 !Jf ~fr. llawkina'lctrcr, No. 1745, dated 2!J i\lny 1840 to rny nd<.lrcu. 
]l,,fe.-,1 he u,urt tale t!te "Jif'Ortunit!J '![ 1ubmitting, in continuation J ln!J ]1:0 , IOJJ, nf 2~ M11.'J 

184rJ, C(jptrl tf" trJrrrl.pr;nrlence n(Jlrd ~eluw, tiz.: 
lle:;der Calcu~la c,,urt, No. 1745, if 2!J :Ma!J, and nnnexurc1. 
}.f!J ~m.,ur, llo. 1187, ifl!J June. 
/lr;>,1•ter Calrul/a Cr,urt, No. 1!)72

1 
':/I'J June. 

N!J rrply, No. 12~4, r:JJ Jul:f. 
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2. With reft>rence to tbe ambiguous character of the ro · · (C.) ~o V. 

lllderatioo, the court addressed a letter to the Governm:nt Non; ~~der cdn- . Special Appeala. 

date the. J 8th ·~Pril last (a copy of which is herewith forwarded,}' soliciti !na:r 
i?formaUon wbacb the l't'cords of government might alford, calculated tonrhroZ 
llj~;ht upon "bat appeared to the court to be an important error in the omission 
aftn Sect. 7, of a provision corresponding with Sect. 6 of th~ Act. '· 

3. The Go!~rntnl'nt not bavi?g. as yet replied to this application, while 
numcrout pct&Uans for the admlSSaon of special appeals in suits of the kind 
abo,·e !"entioned wtre co.IUitantly preeented to the court, it became neces 
C~ ~nsidt"'' the !"gnl beanng of the question, and to decide upon the adm:Z 
btlity or othtntllle of the appc;als. Accordingly, on the suggestion of Mr. D. C. 
Smytb, the court allopted tbClJ' resolution of the 7th instant (a copy of which 
Ia font~k-d,) with a view to the determination of ~e point in a manner the 
m011t aati.Jactorr to the court, as well as to th~ partie! desirous of appealing. 

4. Agrt"Nbly to the resolution thus adopted, the question was argued by 
10me of the princlpnl pleaders of the court (who had previously urged their 
right to appeal) before llessl"B. Tucker,. D. C. ·Smyth and Reid, who were 
of' OJlinioo that, under the existing Jaw, all cases either above or below 300 
ruiN'", not within the competency of a munaiff; but within the competency of .a 
auddn ameen to dedde, and referred for trial to, and decided by a principal 
audder ameen_ are appealable specially to the Sudder Dewanny Adawlut. In 
thia O)linloo AI~ Rattray and Lee Warner have expressed their concur-
nnce. · · · · · 

5. It wu W"gM on behalf of the . appellant., that agreeably to Clause 2, 
St-et. 28, Jttogulation V. 1831, parties possessed a right of special appeal to the 

· Budder Dewanny Adawlut under the pr:ovisiona of the regulations applicable to 
such Cllle'l,. frmD all decillion• p888ed originally by a principalsudder.ameen; • 
and although that right . had· been specifically taken away in cases within the 
eompetenq of a munsi«. but dedded by ~e ·principal sudder ameen, by the 
prodalona. of Sect .. G. Act :XXV. 1837, yet that no special provision bad taken 
away that ri~ht fn cases within the competency of a sudder ameen, but tried 
by a principal audder am.een, and that. the .omission, after Se~ 1 of the Act, of a 
provision corresponding witb. Sect~ 6, clearly evinced that it was not the inten-
tion of the Legislature to bar such appeals. It was also contended that the " And to tbe same 
words cited in the margin, which OCCUl' in Sectiona 5 and 7, referred to other rulet in ~gard to 
points, such as the period of appeal, &c. and not to the finality of the judge's appeale. 
decision, which is expressly provided for by Sect. 6, in the case t1f llUita within · 
the competency of a munsifi', but· bied by a principal sudder ameen. whereas 
DO such provision is to be·found. m··regaid ·.to~ suits·. 0~ the nature mentioned 
Jn Sect. 7. ~ -. • ~ \k•n:111 .· .. ; - .•,:1' ~ -~; ~; .. •r.\ ~!..: ,t•.l . / '--1 J 

6. The argume~~ 1~ 'dn behi:Ut'oi thi · app'ellants;'ihe'COurt aii of opiiuon 
are well grounded, and supported by the terms of the provisions under consi
deration. They bold, therefor~· that cases decided under Sect. 7 of the Act, are 
specially appealable to the .Sudder Dewanny Adawlut, under .the l'ules applica-
ble to the admission or J~pecial appeals. . ' ·. ' - .. 
' 7. I am directed' to l'equest an early oommunication of the 'Western' Court's 
sentiments upoo this subject;"· · · · · · · ·' · · · ~. · ·. · ' · · · ' ' ·· 

I have, &e; · · · '· 
.(signed) J. Hawkins, . 

Fort William, 14 August 18.0,r-' · :: , . ·· · · . . . , Register. 
. . I; I ., .·I ··' I 

• ~ I . . • '' ,· , • , · · ~ ... -- ; . ! , ' I .I .. 

. RB~OLUT~ON 'on a Note by Mr. D. C. Smyth, ;regarding tl;te Operation. of Act 
. XXV. 1837, dated the 7th August 1840.. 

Read a note by Mr. D. C. Smyt~ regarding the operation of Act XXV. 1837. 

Resolution. · 
Defo~ p~sing. any .orders o~the subject discussed in th~ n~te, the Court 

resolve that the register select one or two eases to be argued m open court by 
the ~akeels of the parties as to the admissibility of the appeals. The other 
cases of the same nature c~ then be disposed of according to that precedent. 

(True copies.) · 
. (signed) 

4B3 
J. Hawkins, Register. 



:5.J,'cr Dewlllny 
.\J.lw!ut, 

X. W. Pro,·inces. 
rre;ent: 

W. Lmbert, 
R Ta,!e~. a.~d 
F. Co~rie, E>qrs. 
lUJ,:e;! :tnd 
-G. 1'. Tuompson, 
[~,1· c21ciating 
~,.;c;e. 

~lr. Currie. • 
~lr. Lambert. 
)lr. Tnler. 
.\Ir. Th-ompson. 

()Ill SPECI.\L IlEPORTS OF TilE 

(Xo. tS;Li.) 
From Jf. Swir/1, E5q. Otnri:ttin; Hrf::i~trr to. the. Court ~f Stllltlrr Drl\anny 

_\d:mlut. Xorth 'Yrst Prorincr~, to J. /l.11rkws, E··r1. lk~t>trr to the C<Htrt of 
Suddcr Dl'n-anny .\d:mlut, Fort ""illi:tm. 

8~ . 1. 

I .ut directed to uckno'IYlCtlge the J"<'ceipt of your kttrr, :'\o. :.!!J:.il, u.<ll>tl 
14th ultimo, mth :muexurC:i cont:linin;: ob~crratious as to the }lroper COil>lruc
tion of Sections 5, G, :wd "i of .\et Xo. X.'\,\'. l ~J"i, ami intimatin; the tlpiuiun of 
the Calcutta court, fonned afta bearing the point :U:~t>tl hy ~umc of the prin
cip:ll plr:tders of that court, tl:at under the £'rlstin; Ll\v nil ~.l,t--:1 citl!l"r. abol"e 
or below 300 rupees, not l\ithin the competency of a mum~, but \\ttlun. the 
competency of a !!udder nmccn to decide, and n-fl:rJ"f'd fur tn:ll to, ruul dl·ctdt>tl 
by a princip:ll ~udder nmcen, nrc appealable ~pcc1.illy to the Suddcr Dewanny 
.\da'IYlut. 

2. In reply I nm instructed to fornanl for submis~ion to the rn-~idency 
Court copies of minutes rcconled by the judge'S of this court, in tltc onlcr 
detailed in the margin, from which it "ill be app:u"('nt that "bile basin; thdr 
ar,ruments on l"arious grounds, thi3 court :u-c un:wimou.s in oppo~in.; the 'fiel1' 
adopted in the lll!ltter under notice by the judoes 'Of your court. 

3. I am directed to tr:wsmit copies of the corrcs-pomlencc cited in the com
mencement of )fr. Lambert's minutr, for the infonnation nntl comi,lrration of 
the Calcutta Court, in illustration of the presumable intention of the Gon·m
ment in this lll!ltter, and further, to refer you to para. G of my }lrrdeccssor's 
letter to your address, Xo. 520, dated 30th )[:u"('h J ~3!), and p.'U'a. 2 of your 
communication thereon, to the Dcn;al go¥emment, bearin.; date 19th A]1ril 
of the same year, l'\o. 9G l, expres,i\"c of the "entire concurJ"<'ncc" of the Prc:,l
dency Court in that address. 

4 • .Ad¥ertin.; to the" petitions for the admission of ~>pedal nppeah," men
tioned in your fir.>t paragraph, out of the presentation of nhieb the pn~ent 
consideration of the question is stated to Wo\"e rui.scn, I nm instruetl·d to ndd, 
that no imt:wcc has occurred of similar applications bein.; brought forwnnl in 
this court since the promul;;ation of the Act in question. 

I ha¥e, &c. 

(~igned) .11. Smith, 
.\Uabahad, 22 September 1840. Officiating Uegistcr. 

)lr. F. Currie's )Iinute. 

I nAVE looked carefully into too subject, and I d~ not concur lrith the Cal
cutta Court. I t~n~ the pronsions of Section 7, of Act XXV. 1837, which decwe 
that all cases mtlun the competency of a suddcr ameen to decide which shall 
be tried by a principal sudder ameen, shall be subject to the s~e rules in 
regard to appeals as they 'IYould have been subjected to if tried by a suddcr 
amecn, do refer to the fin:llity of the decision, as well as to other matters ; and 
I think it is clearly established that such was intended to be the meanin"' con
n:yed by the expression by the proviso contained in section G, followii~"' the 
~an:e ph~asc in .section 5, being. thought necessary to mark the proce~s by 
whtch th13 finality should be amved at, and to declare that an appeal from a 
Jlrincipal suddcr amcel! in the cases alluded to, should not he referable to 
another officer of the same t,rradc, but should be heard only by the zilla jud••e. 
Expunge H:etion G, and the finality in respect to munsiffs' decisions remai~s; 
but tl.wn a case tried by a 11rincipal suddcr amccn, or munsiff, might, with the 
>.anctJon of the Suddcr Dewanny Adawlut, be referred to another principal suddl·r 
arnec:n, if there were one, and a special appeal woulcllic to the jud••e. hut when 
in tLi:.; ca'e of small value, the decbion of so high nn officer ~s ~principal 
"ucltlcr arrH-en had hecn recorded, this process was thought unnecessary; and all 
~hat tlH! ;,IJ,tnce c;f a e~JITCHIJOnding proviso after Section 7 can prove i~, that 
m c•L>l:~ vf the 6'Teatcr nupurtanee and larger amount, the judge, if be thought 

fit, 
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fir, mi:.::ht, "ith thl' ~auction of the Su!lclcr Dcwann · A 1 1 f 
I t I · · ' ) l aw ut rc cr the rezul :li.'Pl::• o nnot l('r pnnc1pal ~wluer arm·(·n, am! thu3 ·•h-e as h~ £ . o .ar 

mtlun the rolupC'!('nry of a ~udd.cr amcrn an op "'rt '.t £ rcto o:e, m smts 
but a!lllttl'nninal.lu in the zilla. ' ' po unr Y or spec1al appeal, 

:J. 111C nr;,"llrn,·nt.; containc1l in the br~nnin"' of parn..,...aph • f th c . · 
I ·It . f lltl I ' b 1 11 ,., ,.., -;;• J 0 e ourt s 
1 1 r o · 1 u t. H'l'lll to c Hlrt y tenable. Clau•e '> Sect "8 R 1 · y r I "'3 I 1 I tl 1 f · 1 • ' M' • M • egu atron o r. , 1 ou J ,.,, '· t an" 1t of spec1al appral to the Sudd r D \d 1 · · 1 • t: 1 " • . · e cwanny 1 aw ut 

m t ~~ ~Uili rnl'ra 1le to the l1X:IlC1pal suducr amcrn under that law; but that 
~\t' 1lulnut coniPmpl:ltc the tn:tl by the principal suddcr amcen of suits CO"'

IliZabh• hy a E>wlcll'r aml'en, aml it.i prorisions cannot be le~timately a - "'d 
t I I. 1 1 1 · 1 • _., l o so ume o Jl' npj' lr:l 1 c tl) l-a.>es to n uc 1 1t w1 not, and could not, refer. The sco e 
:m'l t('ll~ ~ncy of the ".hole l:nv, ~ct forth in Rrgulation V. of 1831, is to ma\e 
th<' 1lerHon of all su1t.s b~·low 1,.000 rupees in l"alue, whether admitted to 
one or hto Dl'l"'·al~, clttl·nrunable m the zilla and this principle is distinctly 
1Jn':'·Uinr1l in ,\ct XXV. of 1 tlJi. ' 

J. It b not pu.-~iblr, in my mind, to concci're a reason for makin"' the differ
mer contrmtJ!att'tl by the Calcutta Court, l"iz. that a case of les~ mlue than 
1,000 ru11rcs bt'in;; tried by o. sudder · amcen originally, and by the jud.,.e in· 
ap.p~al, t-hnll be final in t~e zilla ; but if tried by a principal sudder a~een 
on;:mally, nnd thrn by theynl;r in appeal, oth~rnise; and for supposing that 
6uch n!' ~;rmr.nt \f:l3 mtcndcd by the Lrgtslature. The principal sudder 
nmccn s JUt!zmrnt l.i a.<:mmed to be bcttrr than the sudder ameen's, and is pur
clU!onl by Gon·rnmrnt nt n much hi7hcr rate; it is contrary to reason, and to 
nll the principlc3 of juri:<Jlrutlrnce, that this more l"aluable and better judg
mrnt ~;houhl !Jc thou0ht to require more rerlsion and scrutiny than that 
nhich b a.•sunl!'ll to be of inft·rior \lorth. 

· ·1. I coa.•iJ('r, therefore, that the letter and spirit of the enactment under 
comich·ration, and reason, nnd principle, are all opposed to the new now taken 
br the Calcutta Court, nnd which seems, from the correspondence put up "·ith 
this letter, nn1l from thtir own letter to Gol"emment of 18th April, to be of 
recent adoption. 

AllahabaJ, 10 Srptember 1840. 

1\lr. Lambert's l\Iinute. 

(signed) F. Currie, 
Judge. 

(C.) No. V. 
Special Appeals. 

REFEnntso to the subject and dates of the correspondence noted in the 
margin, behn·en this court and the gon•rnmcnt of these pro- F c · 
vinces (which correspondence does.not appear to have been com- F~~~ th~~~to, 2 ~ Julyt,tS3GA. 8. 6 • .I 1 Cal C ) I hi k • b bl ..., vernmen 9 ug. 1 3 • muntcatl'u to t 1e cutta ourt , t n · 1t may e reasona y From Court, 26 August 1s36. 
assumrd that sections 5, 6, and 7, were framed with a view to From the Government, 7 Sept.18.1n. 
h·,.,.alizr by a formal enactment the practice which had been From the Go•·emment, ~2 !liar. 1837· 

0 
·' b h • ' h 'alb . From Cou1·t 31 1\Iarch 183· nuthonzed y t e government m respect to t e tn y a prm- ' ,. 

cipal sudder amcen of suits within the competency of munsiffs and sudder 
nmecns, mul of appeals from decisions passed in such suits by principal sudder 
amccns; and assuming that the Legislature concurred in the views of the sub-
ject which wrre takrn by this court, and adopted by the government, there 
can be no doubt that no distinction was intended to be made in regard to the 
finality of the judge's dec.isions .in appc~ls from decisions of the principD:l sudder 
ameens, whether passed m their capacity of sudder ameens or of munsiffs. 

2. Under this new of the question, the omission of a provision, after Section 
7, corresponding with that in Section ?• ~ppears to ~e quite im:nate~ial, an~ in 
no way sufficient to authoris~ the ~dmlSSIO~ of special appeals m smts dec1ded 
by 11riucipal sudder ameens, m thc1r capaCity of sudder ameens. 

'.1 Respcctinrr the com11etcncy of a judge to refer appeals from the decbion Para. ';• of Calcutta 
• ' • • 0 • 1 · · f 1·1 • , t tl Courts Letter to of a prmclpal S)lddcr ameen, m us capac1ty o . SUI uei ameen, o ano .ter Government. 

IJrincipal suddcr amecn, I am not aw~r~ of any mstance of an officer b.~mg 
authorised to try appeals from the dectswn.s of an. officer of th~ same gt~tde, 
cxc<'pting in the case of a register invested mth spec1~1 pow~rs h~mg nuthorlZ(;d Sec. 8, I!e:;. IX. 
to try nppeals from decisions passed by another rrg1ster, m smts of a certnm 181

9· 
~s~ 4 u 4 cbss, 
,) ,J. 
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class, and tht>n it was provided tbnt th~ original drcision should bal"e bt•cn 
~n~~....J b rt'!!istl'r junior in the sernce to the officer competent to try the 
~~; !n~ I ~not think thnt, without a tlpt>Cial enactment to t~llt t'fft-et, a 
Pp · a1 sudder ameen can be intemlcd to try an oppt>nl Crom a dl'CL ... ion f"l-'lllt'd pnnCip • . 

by another prinfipal sudder ameen m any capac1ty • 
(signed) rr. La,£t'rt, 

Allahabad, 17 September 1840. Jud~. 

P. S. 1 quite concur ·with 1\lr. Currie and Mr. Thompson in lh<'ir relWU'ka 
respecting the improbability of the ~ten~o!l or the ~slntUrt' .to !Lll~w a ~wdal 
appeal to the sudder court, in a swt originally dec1ded by a pnncipa) audJcr 
ameen in his capacity of sudder ameen. when such ap1K'al would· not be 
admi10sible under the law in a similar suit, originally decitled by a audlll'l' 

• 
ameen. 

(signed) !r. La•&trl, Judge. 

• 
Mr. B. To.Jler•a Minute. 

I CON CUB with :Mr. Lambert. Government ba-ring made the deci.don or all 
suits below 1,000 rupees final in appeal before the )ud~~ I cannot IUJlpo!!e that 
the omission in Section 7 waa made for the purpoae of allowing a I]X'Clld 
appeal to the Sudder Dewanny Adawlut in these decisions, which, bad the 
Gol"ernment provided a complete establishment of IUdder ameens, would have 
been final ' • · · 

(signed) 
AJ!ahabad, 18 September 1840. 

. ' :Mr. G. P. 2'lomp10111 Minute. 

, .. B. Ttr.JlW.. _·. 
· ·· • . Judge. : 

' • } ... # - ";. 

Tnaz can be no doubt that the terms used in Sectiona 6 and 7, being 
precisely aimil8J', refer to the 1181De thing, 'riz. (among other rules) to the 

. finality. The addition of the proviso, aa contained ln Sect. 6, or the omiuion of 
such a proviso after Sect. 7, cannot. in my mind, alter the rule with respect to 
this finality in the face of a direct law countenancing it. 

• 2. Thus much fbr the letter of the law : &I to the spirit or It, l DeTer will 
believe that the Legislature intended the decision or a principal &udder ameen 
(in the capacity of sudder ameen) to be open to a special appeal. when, had the 
same case been tried by a audder ameen in bia own capacity, such an appeal 
would be b&J'ted; or, in short, that the decision or a superior officer (which must 
be inferred to be better and more Taluable than that of the inferior officer) ' 
should be subject to 11: reri&ion to which the decision of the inferior is not. 

(signed) G. P. TAompaon. · 
Officiating Judge. 

' 

Mr. II. II. Thomaa'a Minute. 

ToE Calcutta Court found the provisions of SectS. 5, 6, and 7, of Act XXV. 
1837, of such an " ambiguous character," that they deemed it expedient to seek 
for further light among " the record& of Government ; •• and though it does not 
appear that the search was in any way successful, yet bas this ambiguity been 
so cleared and dispelled by the pleadings of the vakecls, that the court have 
now settled the question of "'finality," by passing a resolution, in which the 
judges are all of one opinion, that in suite within the competency of a suddcr 
amet."ll to decide, but referred to and decided by a principol su1lder ameen, 
special appeals are admissible by the Sudder Dewanny Adawlut. On the other 
hand, the Allahabad Court have recorded their unanimous opinion, that in suits 
of the description above mentioned special appeals are not admissible by the 

· Sudder 
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Sudtl..r Jlewanny Adawlu~ but that ~be deci~ion or the zillah or city judge is 
final. Thttlt m!•~t be COnlldt-red two smgulnr tnstancH of harmony and dissent: 
fil'l~ that tbf' JUd~C'I or f'acb COUrt 11hould jump together in a point of law. . 
"-OC:nntlly, that the tworourts ftllpectivcly &110uldrntertnin diametrically opposit~ 
ot~mlona. Aftn a ptru..W or the rnpt'n connrctl'd "'·ith tht' subject, I concur 
'With thf' J~~~~~ ·"' lhia court, who&e minutes iudet'd ba¥c left little or nothing for 
111e to ~oubJuiD tlthrr ,In ~he way of argu':llent or illustration. It never v;as con-
1rtnplutrd tbat the rotcnizance of •uita below I,OOOrupees in amount should 
txtrnd l.t>y•m•l the z~llnh or city Judge'• court, and 1 do not think that the 
mattrr t" nltt·rt1l l,y the fact of suitf 'Within the competency of a sudder 
&mt"c·n to d.~;..J,., bt:lng tried by a principal auddlr ameen; for it must be con
alill·rrtl, th:,t tLr luucr officer trietaucb anita u a auclder ameen, that the cases 
10 tril-d are 1ub)ect to the iame rules in regard to stamp paper and to the 
Mme_I"U.Ll! il\ rrgard ~ 11ppeaJ 81 have been provided for auits tried in the first 
laat.aaee by autL.lcr amN:na. and that one 01 those rules is, that " in appeals • 
from the drc.i.ioDJ ol the moonaiffs, or audder ameens, the decisions of the zillah · 
or city JudgelbaU be final.. 1 question Yery much whether the framers of Act 
XXV. 1837, eYer dreamfd oh modification of Clause first, Sec. 28, Reg. V. of. 
183_1a on the 'CODU'IU'11 I am convinced it wu an unint~ntional· omission, that · 
lmmtdiateiJ alter See. 7 of the aaicl Act, a prcmsion similar ·.to the one con
tained. Ia Sec. 0 waa, DOC l.uened. ,regarding auita , within the .competency of 
IU.J&ler &mfl'DII but now 10mething muat be. done, for as, the constructions 
Df the law by the two co~ are 1iidely di1ferent, 10 must be their pratice. 
No.lbDjoritJ taD decide the .matter, and l aee that \\'C! have noth. ing for it but to 
rteomnu·nal \hAl a declaratory law be-pused. which shall contain the particular 
lniUI'ID&liQn which Ia at preaent 10 much needed, Yiz ... whether in suits within · 
the competeacy_ of a auclder ameea to decide, but re. ferred. • to. and decided by 
a prlaclpel auddtr amrt'Do ~ a. ppea1a are, or. are not, admissible by the 
Saaddn Dew&DDT Adawlut. • · · • : :. ··• • • · " 1 

'" ·-: ' • • · 
~ . . . .. . . 

: • • • -'· - · -~ --- (•lgoed)---s. H.~~· 
ADeh•Jw1, UJ March IB·U.. . .. : . , OfliCJ&ting Judge. 

. t. •·'· '!!·• ·•1 l' . '\ ;) 11' / . ' ...... .. l" .. . . . • .• 

.. 

• • • • ' t 
;_~: ,"\ L·•-' .·· .,.•~.:t~·_;,, -- ~· · .-~ '~ ···'·' •-•il.'.i'~4.tt.1._',(.tuf, 

_,J i J \_ •• :._-,. 1·'t) ,.;,.,·~-.\·..t,• .~~ · ·tf ,,; -,~,--., _,,_L-~.:~i .. -~..l~i· -1.
1 · (""'o. ... 94 .\ " •' - ·. · · '· · · · · r r ' •• ··-· .• 1 "' ,.,J ., ... , ... , •. ' . ' ; -.,. "') ... 'iJl .. l.-,_1 '1• ·\" ~. 

From-~ liatDin"u, Esq;, Rrgist~r to tbt~ Court o(.Sudder Dewanny Adawlut, .. 
to' Jl. S""tft. Esq., "'Officiating Register oflhe Sudder Dewanny Adawlut, 

·~. . 
lo the North-westero ~ •vVJJlce&. : .• • ·• : • ' '": , , : : 'J:: ,,, , , · .. ~ 1 :. · · . . . . . . . ' . . . . [ ' 

(C.) No. V. 
Speaiul At•ptala. ---......- .. 

. . 

• 

. ·s• • ~ ... -. ~~.;. -~MJ , ........ :··~-· J._ •• -.-~-~.:.- J:· .. I ;_T.,.t ,.~~if~_~ ... ·~~··-:· ... : 

1r · • ·• • ., 1 · · 1 J ~·- - .... ,,,. ~~~~·I••' t~f , ..• ,., . .,~illl''• , ... , ,, - ., 
1, .us ~dir'ect~ ~by . the :COurt to acknowledge .. the . receipt o~ your le~er, . Sudder .Dewanny • 

No~ 1876
1 

of the 22tt ultimo, aruJ,.to.state iD. J:Cply,,that. they~dm1t the ~~nc- Ada,vlu~. 
tioo ~bich the.W~~terl!l Court have ~wn between {l~ts ,dectded. by fllnCipal ·R. H~R:~~rtn.v • 
sudder: ameen&; 88 such, and those.deCl~ed f)f them, Ill, the capac1ty o( sudder c. Tucker, E: 'tee 
ameens, suppo~ing .them t~ have been appom~d al11o to f?e lower ~ade, as Warner, a~d 
ap....,..,.. tO' blve 'been done m'the Western Provmces, to av01d the contmgency o. c. Sm)tb, 

,---- ,. · fi d h S dd Co t · "t b 1 R• 1 000 Esano. Judges; and of a apeciahppeal being pl'e err~ to ! ~ !1 er ur m ~Ul 8 e ow ' J. ~:'. M. Rdd, E•'Jo 
ln amoun(; but' as, in these provmce.'l, pnnctpal sudder ameens have never be~~ temporary Judge. 
lnvestrd Wltb tlie powen· of sudder ameen; but. have nevertheless b~d smts • , . . 
below· R~ 1,000 In amount referred to them for trial, th? Cour~ are desrrous of 
obtaining t}le opinion of the .W estf~ .CoJ1'rt, whether SUitS decaded Under these .. 
circumstances are, br are not, spee1ally appealable to the Sudder? . . . 

• : , o ' I ·.., .·t --"· ' ~ ··. > '' _I·; .•I ,.) ' ' J J ' 

, ~ • . , , , .r '. · . , ": .- . · I have, &c • 
• ~ . ' :". . ' f -\ ~ ' .. ·t . 

I ·,.J ' I • I •, ~ •. fl 

' ' • . I . 1, •'- ·~ ·' 'I 
' .. loJ ., .. , . '!'- • ' • : • ~' .• ~ • ·~ 

Fort William, ~3 October 1840; ·.' • . · : 

·• : 
(signed) . , J. l/awki11s, . 

· Register .. · 
. I 

' 

. ·r I 
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From .V. S•itla, &q~ Offidntiog Rt>gtster, Sudder Dc-wanny Alla\\lut., N. \V, P., 
to J. Ilall'kiras, Esq., Register to the Court of Suddt.'l' Dt·~an~y Allawlut •. 
Fort William. . i ~ •. 

Sud..IN Dewanny • ' ' · · , · · • i ~Ir ' ~ l ' .. ··- - ·~ c '" j ..-·• . J • ' • 

AJawlut, "' J • 1' ,. da --' 
N. w. Provinces. 1 Alii directed to acknowledge the f('('t'ipt of your c•ttM", ,,o. :ti9-l, h:u · 

Present: 23d ultimo, in which, while the distinction drawn by this Cmrt Ld\\'l'f'n 1uita 
w · b•~.-~~rt,d decided by principa1 1udder ameens, as su.ch, and u. 1udtlt'l' amN''.'~• i~ admitted. n. T.y .... , •o . '·ed __ , r u ta 
r. Carrie, J:.sqrs. the further opinion of the Western Court 18 as.: 1D ·~·uo.A to FUIIllll 1e ttl'l' • 
.•u•'".,.; an.t description being specially appeelable or not to the Sudder Dcwanuy .\tlawlut_ 
t<. f• · ·~ hnmpooo, with reference to the fact of the non-investmt'nt, in the lower l'ro' inct'll, of 
bq. OwCI&Urr: .U 'th th of d·l- - 0 ' Ju, ~e. principalsuuuer ameena W1 e powen au ~ ameh.. _ , • ,. • ~ 

Terrr~..C Act XXV. of 1837 do DOl ' 2. In reply I am dKir.id.. to .. l. that it does not llppt'V to 
•etemtc • ., .. le •pecial aurh?riry ~or · the Court, that under the terms 0 the A~ and adnrting to Ita 
i'r;oc•pl•udtlerameenstr;no!!&Ullll• ed b' d~--..11 b th "---• in t t 
•~rider ameeoa ort.-s~ry. l11r poiul presum 0 ~ec:t, ~ DD ICDWUQ f l'm., UlJiunua& 'It'll m~D 
oi <i•rf"""""' io tbelonr Pr<Wineeo, of the nature deecnbed tr8l neceaary, 4ll' tha& & -veclalauthonty. 
~>•>~ictd by c.ICIItta ~ourt.. in.t-:c:ea oo ia more needed in the cue of IUita cognizable by a auddtT &mf'l'D 
change of bmer ClpiDlOD 10 tbio being tril'd by a principalaudder ameen. than in that or catiH ~ 
'ourt. cognizable, ordinarily. by a m~ being tried by the eame 

officer. The Court are not_ therefore, of oplniODJ that the circullllltMCl'l or 
differencl' noticed constitute any ground ror departing &om the dew wWcb 
they originnlly took llf the queation.' ~ • · ' · . · · · .. · · ~ • . ·~ • · .' 

• J . 14 ~ ~ ; t~ Ito : ~ ' 

, ; • . , : ~ I have~ &:~ ~ .: ; :. .• • • 
Allah bad, . . ' . a · <- ~ 1.· , J. 

20 NoYember 1840. \. 
(lignl'd) Jl. Saitl, · .. 

.. Ofl'• ~ • 
• 

• • . .. . 
(No. 486.) \ ~ · • .• , . : :. . , .. . . . . 

~udder Dewannr From J. Hat~~lriu: Eaci. 1U-gister to the Court of Sudder newanny Adawlut_ to 
AdawrloL • M. Sm.itla, Esq. Officiating Regilflcr, \Yeatera. Court. ..• :, 
~: • • • • .. ',.. ' .. t_ 

~; ~~c~;:tral'~ .. I::·~ to 'ti-an~mit·to·y~u, U: be ;laid W~~ ~e·\~~ C~-·cop; 
~m~~D. c. of a ~lution this. day ~rded by th~ Court, o!l t~e subject of the admiaaion 
Judges....dJ.F.H. of specU_d !'-ppeals, m certaill cases decided by pnnc1pa1· 1ndder ameens, under 
Jtrid, Eaq. tempo- Regulation -v. 1831. , · • · · • .: , · · · 
rarr Judge. • • .. " , .... , ' , . · , . - . ' 1 ' I b&ve '&:c: • ' · • • . 

• 1 ! , ' .•• •. ; . , ', <. • I • 1~ · ., , ; , ~ , · , , , • I 

• 

• 

• Fort William;' . , , , . · 1 ·,. ·; (tigned) , ·• J. 1Iav:!Urtl1 Rrgiater. , 
s February 1841. ... , •. ~ , __ ,, , 

1 . . ........ 
_I ~ . ·, . . .• • 

• t' •'' ....... ,J.·;.,l.>•''*•• . ' ) . '. ' . -· ~ 
• • l.• ., ...... .&,.. ".._ .. ..,) 

' . : . ·. ,, .. . 
RzsoLUTIOS of the Presidency Court or Budder Dewanny Ad&wlut_. 

und~:r date the 5th Fcbru~ 1 ~41. ,_ ~; :. : . ,_ • ._ . 
' 

Prcsent:-It H. Rattray, c. Tucker,~- Lee Warner, and o.' C:s~yt~ £oqrse 
Judges; and J. F. :M. Reul, l?q. Temporary Judge .. ,.~ • · 

Read the following Letters :· • ' · . . 
Western Cou!f, No. 1876, 22d September last., , 
Pn-,idency Court, No. 3794, 23d October last ... 
We~;tem Court, No. 2217, ?Oth November last.• . . '· ... ' . . 

' ' 
• • 

·, 

Read also a minute recorded"by Mr. E. Lee Warner, after hearing the argu
rnentll of the vakeel!!, regarding the finality of the decisions or the zillah judges 
in apvcals from tl1e judgmentll of principal Budder amccna in suite within the 
competent.')' of the inferior tribunals. • · • • • 

' ·' ' . ,!_ ,. • ,., 
• 

.. .. 
. .. Read 



• 

INDIA!~ LAW CO~f)fiSSUlNERS. •. , • . . , 6as .. 
R8d ·~the Raolutioo of the 14th A~·bsL (C.) No. V. 
/lNullllttHI-The mi'IDbftoa of th~ Court being unanimously o£ th , , Sp«i~l Appeol». 

reeordrd ln l~e ~lution abme mentioned, the Court resolve that tha~ ~on · 
llon be now art I'd upon lD thla Court· <and that the 11 ecial ea.1s • !1-
thlt Court. -.Mcb it. wu deteJ"mined, should lie ove/ be :!~ •-'· pending 1nd' 
declcltod in due OOUI'IIe." ( · · 1. , ; 11 

. · ..• .-en _up an 

Or4':''4.-Thnt • COJl1 of thil lttAolutioa be forwarded to theW estem Court 
bo tl_Jt'lf lnfurmation. uUI . that .topiet of the l&me b8 Jaicl before each Judge 
ollhil Cuurt. , . :.. . ~; ! , 

• · •· . (True cop)'.) 
• 

• 
• 

(signed) J. Hllfl11rini, Register. 
• 4 ' .. ,. ·' 

. ·"'f.~··'· I.,.; J ~ • 

l:.rrtiJHIIIJnt<f tlll11J~d to ;,. Ita&.. "- Not1 Ia MargiA oJ Paragrap!J .J, 
· . . : ·. : . • • qf "'1. Lmer. .. 1 . . ., ~.. • I 

• (N0 .. 192.) • · ~ ,,.. .; j ·~ "t ,,, ~~~ ~ ... ·, _, 

• 

f • ' • · r .. " 

• 

,• .. .. 

. . ~' ~~-d·"" .... -,1 .q, .. ·~· ! ' -

From J. !l,.~iu, F.-q: Rt'giater .to the 0,ur& ol Sudder Dewany Acbwlut, to Sudder Dewany 
· M_. S•iiA, ~· OfticJDtiog 1\egiater to the Sudder Dewany Adawlut, North - Adawlut. 
• \\atcna l'runnc:et. ... , :·-.,~ ;, , , .. ,. , ; r i...-,-, . • Present: 
• • • . - . R. fl. Rattmy, 

I S• . ' · . .'. ·. •• '.>A ·•. ··;, ' •· ·- • • •• ' C. Tucker, E. Lee 
• ar• · 1. - '1' · - · 

1
, ' • ' ·' • · • 11 • •,·_ ••" ; ' '· · . • Warner, and D. C. 
Taa Court dinlct me to traniDlit to you for· the mformation of the Western Smyth, l:.sqn. 
~the accompanying copy·or a·letter (No, .1727 of the lOth November J.u~ges,andJ.F.M. 
laat) from the govc-m~l'nt of Bengal, and ol ita enclosure, and of the reply ~~:j!oi~. teropu-
lhade thtrelo UDder thia day"a date. · . · • 

· · . ,~, .. "~ .t.·. I have, &c. 
· .' . .'fort "~dllarn. (signed) • . J. Hawkiru, Rl'gister. 

8Ju1W11,841 . 
• 

. .... ' .-- ____ ............ . 
• . ... . . . 

·c."~~JW•tk.e• alllltletl to i11 I tali~, iit Noll ill Margin qf Paragraph 5, •. 
"~,~~·""~" l,,r•:1·'','i·,._" _,- t,. V. .. rn,Lit~ .. •, __ .... -.n ;~.]~~·\·, .. ,_-\.}·.···~-\ ~- ... ~.-~ • 

· (No 1·745J•'''"'~. •I ,,1 • .··'·1 _,._.I,,\.,.:, •. V. : .. . . ' . . ~ '·. . . . 
. . ' . . . . . . . 

From J.JlfltllkiN, ~ Register· to the Court of Sudder Dewany Adawlut, to • ~ r . • 
JI, S•UA. 1 Esq.-· RegLrter ol the Sudder Dewany Adawlut; North ·Western • · i ~·, • ·. 
~' ' l -- I · • ·• · a·JVV'lOcel. • ·. -. ··! tl•i ,Yf,p• ,:J, ;·.f·.· •f·!: , .. ,., -.~ _·: ··t ~ r• 1 ; •. ,_. ~,•~; .. J •- •• ••• , 

,; . ~; l'ol•fi.l • .. ·.,.h·., .. ,~,· ,,,;,. f ..... I . , : '., 

S
e _. , • • ' • lj • · 0 I • • • • · • , '- , 1 ·I ' · ' t ~ I ;,.o : l., 
Jr, - • ~ • . - ' ·- ., ' ' , ~ . -. . ' . . 

I AM dirt'rtf'd by the Court .to transmit for tbe consideration and 'opinioli ol 's~dd~~ 'D~w~ny 
the Judgl•s of the West~ Court, the accompanying copy of a letter, No: 668, Adawlut. . 
dated 14th ultimo, frooi the aeeretarr to the government of Bengal, in the judi- i H.P;;aent' 
cia1 department, and of ita f'ncloaure, in regard te the mode of promulgating c. Tuck!~~r~: Le; 
the constructiona of the Courts ofSudderDewanyAdawlut and Nizamut Adaw•.Wamer, a~~d o. c. 
lut, and at the •ame tbn• to communicate the following observations on the Smyth, .L:Jrs. 
aubject. ··, · : 1 : · · - ~':fSe~.::; te~:;~ 

' 2. The leiter of the .secretary to the Supreme Government of the 30th March rary jud~. 
embracrs two important questions. · · · · . · 

1st. The way· in which differences of. opinion between the Calcutta· and 
Allo.habo.d Courts ought to be .dispos~ of, and . ' · 

2dly. Whether the present .system of circulating constructions of regulations 
made by the Sudtler (;o?rts, in c~nsequence. of special references to them, by 
the subordinate authon'ties, ought to be contmued. _ . , . 

s. The Court observe, that the Courts ·of ~ud~er D~wany and N1zo.mut Heg. 10, 17g6. 
Adawlut are authorised by la'"'• whenever the mfenor tribunals construe the 
law and regulations of Government in a different. sense from the constrt;tction 

'ven them by their immeiliate superiors, to declare what the real meanm~ of · 
~ art or t4e regulations mny be, and their determination is to be held final ana ~onclusive.' .Should these Co~rts ha~e any . doubts ~th respe~t to the 
meaning of a regulation, they are d1rected ~g report .the case t,o. Oo'c.rnment, 
not that the Government may decide the po111t. but that a new reguht1on m~y 
be fl·amed to explain the doubt~ and should an>:" case· be referred for the d~l-

585. • ! 4 1 :.1 ·• SlOD 



(l'.) :'\o. \". 
~ l" • .u Ao j>< ..... 

.. 

.. 

,· .ti srr:cJ"\L ~Erol~-r::' oF Ttm 

. ' f th ~ llcr Drwnny aml ~ir.nmut .\.lal\'lut. in •hicb thf'y may be or 
1"':11 .0 tl r t ";:'e

1 ~,;t> is not ~uffidt•ntlv J'N' illl.J for by the Rl'l(ulations, thry 
0 P111tb1on 11

' 
1 ~ a Dt'W 1;" in tbo 1u'01ld Jlft'Scrilwd by l~ulntion XX:, are en to pro,--~ . . , . • 

a-93 · · • · · • ~> • • , ' .. ... • 1 ·,;;, - bo ru1- annPllr to the Court to ni'DTitle for erl'" pract1cnl dllli-
4. ~.ue a re ·~ •'~'··· . ·---- 1 tl . • rt ( · tb u1 • d all that tht>y now t'Oll:'ltll·r net.'t'!IS&r)'1 is t tat te \\\0 rou a. \"1&. e 

~ty ;tn d Allahabad Courts) should ruttille tl1e Mme Jl'l"""" •·hu·b were 
· ctdl •

8 
anth 'd Court" of Sudtll'r Dcwanv anti Nii.Amllt .\tb" lut, lx·fore the 

restf' lD e O• • . .. 1 ~ that th 
enactml'nt of RN;Ulation \"L 1R31• thry ''"otllu_t IPl't'ltlfO Jln>JlO!Ie e 

· d paragraph of Judicial Resolution of tl.e Cith ~ffmlwr lt't:JI 11bould be 
-:O~dOO. t.bnt the Government Bhoultl nh,.tain in nil l'fl~"11 from any 'ntrrft·r-

ce with the judicU functioua or the rourt.~ or law, l''\t'f'}•t 'n the mode Jll'e:ribed b ~gulation L 1796, and that in' all ('8...~ or ,\i[t•ITnf'C MWC'Cn the 
JudgE'S olthe Prfiidency and ·Allahabad Courts. t.ht- mnttt·r 11l!ou~d after due 
discussion and the exchange of Minut~ b. dett·munt"~l by a runJonty .of YOiceA 

or the tirO courts, ~o-reeablt to the pro~ioua of ~-ction 6. ltt'"gulAilOQ II. or 
ISO I. , • ' . ., ' • , '.. I , • .• .. , . • . ; .- • 

, s. With ,.:_.~d to the'. second ; point. "i~ the promul~tion or. the 
··constructions :r R~gulatio011 issued to. the subordinate couru . by thf' Suddt!r 
Deu-any nnd ::'\izamut Awndut., it appeara to the Court that the Supreme 
Got"ernmeut art' not runv aware of the nat~ of the refl'n:~ llUlll~' to l1wm, 
or of the mnttrr:~ contaimod in thl'ir co011tructions and circular ordt·n. The 
Ccurt oh~<·ne, that th<' duty of the 11U1>erior courts i" !'imply to ,;ive to the sub-. 
ordinate tril:Junals a fitir nnd hom-st ton.~ruction of the lt··~llatiollll in'all cues 

, Wbt'J't'in thoo>e trilmnafs may· haYe doubts, and 111ht•n·in the mraning m&J 
. be I'Ufficit•ntJy dear to ml'D of ordinary Ulldt•r.<tnntlinl!'\; llJII\ a l'f"ft•n"Dl'e tO . 
thl'ir book of con;.tructions and circular onlt·n will, tlwy think, at once aathlfy 

-the Suprl'me Gol"l'nlmt.'nt, that io thl' grt·nt Lulk of tht" n·ftTt"ll!'t"'l mrule by tbe · · 
: infl·rior authoritit'll, such iA the rour<e that bu Lc.-cn fuUowtd by tbe Couru oC · 
Suddl'l' Dewan\· Adawlut and Niznmut AdawluL ' · '. ' • · 

G. l'he con~truetiuns are in f.u:t almost all simple rulr. of lJTnrtiCf', not 
rules of law •. t::o long ind..ed u the Jll"("j;('nt eystMn of rel110\"in;; livil IC'TY&DtJ 
from on~ department of the statr to· anuthrr; obtaiM, and 110 long aa tlle Court& 
of Suddl'l' Dt>wany and· Xi~mut Adawlut. are eon!4idt'I'Cd by the bomr. auth~ 

· ri:ies to be Boards, not only 11f t .. gal bUt 'of moral 1\Jpc!l"'illion. 1ucb must, 
they conSJdt'r, co'ntinue to be the duty of the IHJI;~ _a~upt•riDtt·mliug authori
tit-s; as n-gards the circular orders, tbPy are alm011t. t>ntirclv colllint'(l to the 

.• duty of prescribing foi'IDII for conductio~ trials and fur pre"parhur; 1wriodical 
statements, and calling attention to particular points of tlu! R.t-~lat,jons whlch 
'have been apparently neglectt'd by the subordinate autboritir~~ \o ca'W'!I roming 
before the. Sudder Dewnny and Nizamut Ada"·lut, nud wbil'h om~11ion it ill, In 
their opinion, the boundl'O duty of the superior court• ro notice. ,.. · 

· ~-- Un~er the. above circumstances the Court 'woul!t · eu;c~·>'~t thnt a "'JllY 
be subnutted. recommt>nding to Go\'t'mm!!nt • that all '\)oi.ut!l of •liff,·rence 
between the two coum ~ dt>cided bv a 'knnjority of· voict'tl of· tht• j'l'l~ of 
t~e t_wo cour_ts; that the caurts abide strictly by the rul1'1J of It ·..;-ulatinn X. 
'' !Ju, cot~fimn~ themaelves to the duty of explaining. to the inf•·ri•1r trihuna.lll 

1he meamn_g of any law or regulntion, in c:t.·•PS w\wfein it may npp•·.ll' to the 
Cou~s of l:iudller D~\~any -nd Nizamut Adawlut that the mw or rq;ulation is 
sufliewntly clear; b'lvm~ general in~trudiorl to the infl!rior tribunal11 re·•rU'ding 
the mode o~ conducting t!tdr duti•·&, nl'\'t·r ta'>in:.; upon thPm!lf'ln•tt to

0 

decide 
~oubt~uiJlUI.HI uf law, wluch may b~·mootl•tl in ca~Pil Jll•nolin~ br·fure the infe
nor ~nlmnub, litd cautiou~ly ab11taiuing fr~lll·intt•rfo·rin·~ in 1\IIY way with swts 
fJf'n.dm;.; lwfore the suhordm'lte •court~, exceltt uft1·r n. rc"ula.r j•ulicia.l invCllti-
gutu.n. •. • . . 0 

. , , 

ij. \\'ith n-f•·rmce to tile conclurlin,. .l-rt ()r th~ \,~~~· tmra"rnr'h a~d In 1 1 •• ~""~"' ... .., ' 
~~~ _u _to 1111;•·t t.1e ClllK..'S 1:1 wluch, under the cxi:;tiw~ law, tht• ill!Chlion of the 
zrl1.1h ~udgc 1:1 final, the Court woulrl propo111~ to llll''''"'t to UJ\'crOIJlCDt the 
~ Xj,t~lf:hcy ,,f nsdndin~ Clallr;e I, Seetirm -1, Il1·"'' lat~~~~ 11. 1 H:.!j and re-enact-
In" Chu~1 I ., t' •• I' I · I "' ' I " : . ! ' .~l:C IUD •• , \(·;;u a tum X.. I d I !1, llith II. ft!W vcrua.l alteration•; 
>Y v.lueh courM: all calielt of douLt and clitliPulty on the 11core of law c:a.n be 
~ro~ht before the t;udW.:r Court fur judicial iuvcstigation and slec~ion. 

· • · I have &c. 
Fort William, 2~ May 1840. (11igu1·d) ~ · J, /lawki1u, Itt-gilter • 

.. • • • • 



• 

I~HIAS LAW CO~I~liSSIONERS • 
• 

• ('' 8 ) (C.) No. V. ,,0, .. ;. . 0 

, . Sp«ial ApJI"&I•· 
Frnm ,\/: S,illt, 1~. Officiating Ik~trr to the Court of Sudd D Ada 

lut, r\onb Wc .. trrn ltnn·inl'l'll, to J, Ilurdiu Esq. n.;...;8te~ to 'ili:n~ "'r 
Suddt·r Dt·wany Adawlut, Fort WJlliam. ' . ·"'ti· urt.o . ·' 

~· 
•• • .. 

o..lf, • 

.,, I Ul ~lin-rtrcl to a..:"-n~ki<lt;e the l't'ceipt 'or' yOur letter, No. 1745, dated S.D. A. N. w. P • 
•• llb uhunu, ~mmu~u·nttng the• fl'mnrks,and opinion of the Presidency Court Pre.ent: 
upun tlu• «tllt'llllon nuN·cllJ\' thr Lr·j:i ... Jativo Council re--':-g the alterati'o of w. Lambert, 
tl 't' · • . • ~ ... UUJ n B. Tayler, and 

•e t'J.III Ill!( ('flUf!'e ~n Ot"C'BI'Jilnll or" cblfrr~nce of opwon between the Sudder F. Currie, Elljft. 
Court•, and rt'~Jlt'ClllliC tbr promulgation or eonstructiona of law by circular Judge., IDcl G. P. 
orcl•·ra i aml In 11'ply l arn in11tructcd to request you wiU refer the court to my Tholl!p~n, Ei.. 
atMn-.. ~o. JO:H, dntt·d 2:.!<1 icll'm~·-blcb.1rith ita eocl08Ul'e8 had not come Olli~:~~~t•us Ju ge. 
untltor the ron~·h·rntiun of the CWcutta Court, at the time of writmg your letter 
undrr acl.no\\lrclr,"tlll'Dt, Ill' it waa not despatched henee till alter that date. , • 

2. Fruru a ptTUAA! of thP pnpt'fl which accompanied that communication.th~ 
· rn-.i•I••Dt'\' Un.rt aiU IW'e that this O>wt generatly agree in the view taken by 
thl'm of tl1P t~ulrjt'Ct, and rspmsc-d In para.' 1 of yo,\fJ,lresent letter; but on 
'tt"rtJdn t•ui11t• or difl't-rt'nce among the judges of the abad Court the senti- ' · 
mt"Dt• crf your rourt are at ill looked for.' · 1 • '" ' ,· • ~· 
. . .~ --. • " - f '. . • . ' . 

3. Witb rt·lt~Ud to your final puracrapb, which touches on the mode of meet
in!' tl.e CUlt .. ln "bleb, undt•r th" exigting law, tbe. decision of the zillah judge 
u lirud. nncl prnJl'*'$ to liU#(gt'lil the t'Spediency or l't'Scinding Clause 1, Section 
-t, ltc·!nllAiiuu II. of 1~:!5, nnd..re-enacting Clause I, Section 3•, Regu)ationlX •• 
of I tll9, • itb fiOillc nor lull nltenltioua, I nm directed to state, that this eourt • 
do nut quite }lt'rt:c·i\'1' bow thi11 willmet't what ia required, since Clause 2, Sec-' 
tiun :l, llc-~ulatiou IX. of I!H9, n·fl'l'll to points of justice and not law, and 

. (the jurimlil'lion of tbe court remaining the Mme) merely extends the grounds 
on ..-bich a "llt'('inl appt"ol would be admissible. This Court would wish to 
be lnfumu .. l "hl'tbtt the l't'Scission of Clause J, Section 281 Regulation V. of 

•• ~831, ia not nl:;o routewplatc:d by f.ollf ~o~. · · 
, .. · · ~-~ ; ,::"'· ·~ • 1". ··-:lhave,&c.~---~: · ._,,. · 

: . ,\llnhnhnd, • ., ' • (signed) · · M.'Smitlt, ·' · 
19 June 18-10. • ., · ... ·~ • ' • · . Officiating Register. , ' ,, " . ... ·• .. ~ . .. .. 

.. 

• 

' ~ 4 ! -I •. ~ 
• ' l . ~ •• • . • • ~ ·' . • • ~ • ,. ? t • • , ' • 

· . . . (No. ltt7!1.) · ' · · ., - · · · • .'. · · · ·. · 4• 
• # ;.I .. ' ' ' . ~ I ,1 . ' f • ~ ' • 

From J. /lmrkirur, ~(f ltt>guiter to the· COurt ef Sudder b&wany Adawlu~ to Sadder Dewa•1 
. ..\/. B_mit/1, &q. ffi~~t~g ~teJ' of the, Sudder Dew~y Adawlut. : : ~!~ 

• : ; · , , ) •• " 1 ' • , • .• • • l-. • - ; t ''·~ J "--'- • -.,, • Jt. H. Rattray, . 
, Sir, . . ' . 1 ' . r' I' '· '! I' ' •• ' • t ... ; '-":--. ... , ·~ c. Tucker, and 

1 A:\l clirt•ctt·d by the Court to acknowledge, the.recel~ of your lettt'.r, N~ D.C.Smyth,Es\7' 
10:11, of the 22d ultimo, and. to state· tb!Ji .!:bey await .. a,-xeply to .my letter, ·i:r~::,d~;!{.O:· 
No. 17 4 .;, of tht~ 29th iW'm, on the same SllbJe<;,t, }>~for! they submit the cor .. rary Judge. 
respondt•uce to tlu~ Government. . ·< ..... • 1 ,, ' . · 

· :z. All rrgnrds the mode of deciding points; when tl1e eig~t permanent judges 
or the two (~ourts ure t>qunlly dividrd (a cas~ ve~y seldom hkely. to o;cur), the 
Court arr J•f opinion, that the l~t>st wuy o~ diSposmg of the ~1ue!t10n w1ll be then 

. to 1;ubmit. tlu: nulttt•r for the Jut.lgment,of the tefpor~ JUd,e who may bav~ 
bet•n loli"CJ;t nttuchcll to either court. · " - • · •· ' · 

, 
0 

• • • • · ' 1 have, &c. 

For; ,William~ 19. J~ne JIHO." · .-'. . :. ,(;igned} J. H~wki11s, Register. 

" ' 
I · '"d 11or Cl n "~cc ~ lleg·· IX. of181g, whlcb is repealed by Cl. 1, Sec. 4, · · • ~pparent y Jlllli<JUU.. • •• " • , •. .. • 

Rea,IL of1815. • , ' '·.- ' · , 
II . • . , 1 1 

. ' 

'; ,. 413' 
• • 

. . . .. 



• I' 
SPECIAL REI'ORTS OF TilE 

\_ ' I ' . ·• 6t8 
(C.) :\o. Y. .• • Ill " • : cx'o. 1284.) .::: . , . . . . · ._, . . · 

M. s ·At' Esq Officiating JUogistrr to the Court of s,"tt.h r Dcwnny 
From_A.:o __ ,. •Nilarth w·estem Provinl.'fB, to J. JlatdiM, Llq. l~·gtlllt'r to the · 

W&-Ut, v n~JI' , • 
«Aurt of Sudder Dewany Adawlut, .a-ort n uam. • 

I 

... ~ . # 1 •. 

• . 1 ~~· direclfd to flcknowiroie the ~ipt o( you~ .lt~trr, No. 1972, dated 
S.D. A. N. w. p, . th ul . d 'th refel"t'nce to its second para.. which l'\JDt('mt•latd u tho 

Po=•: 19 timo, an WI ,_o! · -·b'1·•1• the cirrht permanent w. hm'-'o but mode of procedure in re.wuon to quE">~Ilons Oil .. ~ • • " of t . 
B. Taylt!l', and • dg f the two courts may be equally t\ivilled, the aublW:!IIIOD the punt · 
F. Canie. Eoqrw.. \u :' ~ .:~ ..... ent of the temporary jud,.,"" who msy ba-re btu longrst attached 
Judges, ••d G. P. or . e JU"'t>~ that, • the opt'nion of thi• Coun, the aOOJJtlon of luch 
'1llomf-, Esq. to etther court, to say m 
Officiacinc Jwlge. a course would be to base a permanent rule upon a temporary arrangt~ent, 

and would iurol\"e a &Olecism in principle ; and the Court are aocorJin~ly 
rather dk"pGSed to adhe~ ~ their ~ormer prol'osition, u de~elo~ in the 
Minutes recorded by the JUdges of thia Co~ . , • · •. 

:2. On the other points there ~ to Uilst _!10 ditJacnce of op~~ l'eqUUUI~ 
forther discussion. · . . · • , . . . • . ' • ; : , ., . • \ • 1 L--- J.c. 

· Allahabad. 
3 July ~840 •. 

~. . ua • ...., h ~ ~ 
~ . . : . 

• ·, \ (ai.,"Ded) • J/. S•id, .. . .. . . 
OIJid•ting Uq;is&er. 

... ~ . ; 

• 

(True copies.) · : ,· . . . ' ; · i • : 

• • (signed) ·• • J/. s.itll, ltt-gWl"fo '. 
~ . . ' , ... . ' . ' ' ..... : 

~ . . . , (True ropil'S.). · : • . · ; . . · ~ .. 
(si~ed) . J. no • ..,.,.~ . ' .. 

Secretary to the Gonrnment, N. W. l'rOnuOt"S. 

. , , lj • • i P f '1 I 

·, , If 1,.,.~~ t• '· •-------------., ,-;, 

' . • ' ' .. l ' j t "ll ' • ,. •. • • • 

' '·· FollT'W'uLIAY, U>gil\lath·e Ik~ 19th July Jl(tl.. . . 
~ c ~l;"f~'l•.!_, .... ~·-·l -> .-- ........ _. •• • 

111 J~1 ,";:;. Tn following draft of a pfoposed Act wu read in Co.oncil fur the 6Nt tUne · 
}(o.4i· •. ontbe19thJuly.J~.···::·rJ~.-···'' ' ' • ..• • ... : ; .. ·. . .·•·· ·1 

. ACT No.- or 1841. 
\.1 , 0 

• \, 1 - . , , ' '• 'I, •-, ' ; >• : 1 • ' ' \ "" rf ,f' ' 
; · " A£' Act foy; amending the Rulet of Special ~PvealL !, • ~ .. . · . . 

1. It is hereby enacted, thatClau.~~e~1, 2 and 4, Section 2, ~on XX\'1. 
·1814; Section 7. Regulation XIL 1817; SectioM 2, 3, 4, 6 and ~. 1\t'gula
tion IX. '1819; Clause 1, Section 28, Rt-gulation V. 1831; an4 Section 6, 
AcL XXV. of 1837 or the Bengal Code, be rqwall'd. · " 

2. And it is hereby enacted, that from and aftn tbP-·. day. of.~~ 1841, 
a 1ee0nd or special appealeballlie to the Courtt or Su1\lter Dnranny Allawlut, 
at Calcutta _and Allahabad, mpectivt>ly, from uti dt·cisioM patM•J in rc;ular . 
appeals in any civil court in tbe manner hm:inaftl-r l'pc·l'ifi•·J. · · 

3. And it iB hereby enacted, that except in caliC!I in which the rwtition rellltet 
to a decision passed in regular appeal by a zillah or city ju•l~1·, rn·ry appliea· 

I tion for the admission Of B Special Or &eConcl np11t'.al 11hull be heart\ Wituin the • 
pt'l'iod limited ror the admislrion or a ~ular npp1-al hr the ju·l·~~~ uf the ziU.ili 
o_r city 11ithin -.which the regular appeal h<\ll bt•cn dectd1!4l; and 1'\'t·ry appllca
tJOn for the admi!\sion of !l!!pecial.or eecond appeal BJ.,rtlilll\t a dt~i>~i!Jn pMsed • 
in regular appeal by a zillah or e1ty judge, 1hall tn like mamu•r be lll'ard by a 
single ju~e ?f the Court or Sudl\er Pewanny AdawluL ' • . . ' 

4. And 1t 1.8 hereby en~tt·d, tlmt no epeclal 0r 11cccmd &ppcalshnll be admitted 
In ~r cruw! u~l.est! the )U•l~ml'n~ appeale4 agaill!lt 1.Je inculll!h!t.t•nt with some 
C!!tabW.hr~d )Uilwml ['rccctlcnt, or mvolvc 110n1e qut·:>tion of law UKU"e or pro.c- • 
t . l' . ' ' 0. 1ce, upon w neh there may I'XJ;,t rt>llllonable doulJtlt, I 

s •• ~nd it i!l lu•rtohy eftfl.(.wl, that the ju•lge l1y whom auch application fur the 
adm~s10n of a ll':eontl or ~pr~clal np}>Cal may be heard, 11ho.ll call bt~fore hhn the 

• Bpt:<.1al Bf'pellant, or l1i11 vakeel or agent,' and 11lwll at bl11 dii!Crt'tinn cnll for 
ul l ' ' • at 'peru!le any I OCUifWHt forming part of the record of the Cllll~~ which 

be D1ay dt~Ju }'roper, awl ~hall, by. IUt:b otlwr luqtliriea B." he may c01uider 
. nece~>J<.t.ty, determme tl1c JIOIDt or.pmntll on wlUch tue appca\ Lt liaul", und".r 

•· ' • • • . . . .. tbll 
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1:'\DIAN LAW f0l1M_ISSI?NERS.. 

1 
• • 6•g . 

thl• Act, to IW" !'pt'Ci1dly 'tri('d by ihe COurll of Budder D~wanny ~ 1 t. · ~ (C.) No. V. 
aball rtdu...- .thf' ~~:~td potnJ or poiutl to writing in the form of 8 eertifu:U:, ::d Sperial Appealo. 

alaall ~D!IIntl tl1r aame in the vernacular lnnguage, together .with an English· 
tran~louon tl1l'l't"'r, att':"ted by hil official ~eal and aignature, with the origirial 
IM'(iUoD fur the edm~!IIOD or the lecond or special appe~ and copies of the 
Clf'('ft'fl (ICUI!W'd lo t hr l"lllle to -the rt~P>~ter or the. Courts pi Sudder Dewanny 
A'lawlut, to be trit'd by thO!K! courtllo due course; and 'tt shall be lawful for . 
the J~·~~-~ to l't'jrct a~y t1ucb petition at his discretion, and his order so rejecting, 
a petttmn for a 'f>l'Clal or ~econd arpea.l aball be !mal. · · · . . : 

G. ADd it. b ht'l'eby ~ that .the. oruri. of Sudder Di!W~y ~wlut : 
aba1l in f ''"~ c:a..e transmitted ta or admitted by them,· try BDd determine the • 
point or JM»,nta tc:rtified u above enacted, aod DO .o~ point or part of the 
ea.e wbatcYer •.. t .-. • ·. • .- • · ,, 'L • i .!.-;·- .; ... ;, ... ~ • • • · • • 

1. A net' it Is h~by tnacted, that lt •ban. ~ hcimpet~t ,to the Courts ol ~ 
Suddt·l' Dnrannj Adawlut, in any a~&e in which the special ground of appeal· 
au.y appc.-ar to have been lncorm:tly or 1n'completely' certified by a zillah or 
c:ltyJudp. to mura. the eqtificate ((\t' amendmen,t; or in cases .in which· it~ 
may •PPf'U to han bfeo lmpl'Oiit'rlf transmitted, to annul the certificate alto-. 
gethrT, without requlriog the atteniJance or the special appellant or his vakeel 
oragt."DL •' · ·. · " . ."_ , . ,., •. t.r. 

8. ADd lt Ia herttJr en~ that pothlng contained in this Act shall be con- . 
strurd to intmm with tbe authority vested in a single judge of the Court of 
Suddt'l' Dr1ra.nay Adawlut, or Ia a zillah or city judge. under the provisions of 
1\rgulatloa IX. 1831, and Act VII. of J83A, of issuing any injunction to the 
lowt'r oour1s, for the J'f'Ti.slun of any t&Se on the grounds and in the manner 
laid clowo hy tba1 Rrgulation and Act. · . · · 

. D. And it b bt·rcby enncted, that nothing contained in this Act shall a1fect 
the tria! of M'C'Ond or epecial appeals 'tll'hicb shall have been admitted and be 
prr)(ling in ll)l)JC'II! at. the time 01 the passing o_f thi~ Act, !Qld. ~ all suc!l 

, Jeeond or IIJ1C.'cinl llllpcala 1ball be trie~. an4 demd~d m the same manner 88 jf 
UU.Actbaclnot~ J':: ... (·_·,, .r · .• ·;·.t.,, .. ·'-1 ... , ':.!"'··r 
·· Ordr.red, thnt the~~ .. read he published for geneia.l bir~tioD:. ''' 1 c:u 

~ 4 ~ r , , r • 

Ordt'l'f'd, thnt the aaid draft be reconsitiered at the ~t meeting of the Legis· 
lath·e Council of ln~ alter the 19th day of Sep_tember n~ ~ .... · • . · 

- ~ •. ~ (signed) , T. H. Madlock, ·. ' < 
1 , ~ 

1 
./ I • , 4 ',: . . , I , ' . ' I { . 4 • . Sec' to the Gov' of India.' • . 

... : •·· ·J ·.l .:~~~ 1 .. ~··· r .·-·: ''::i·t,-. . i .... : .:· i: •• 1 ),.;.J 
•. ,. f '1 ·~ f; L' : ..... { ':., "ll I.~ tA 

' I .._ ' 

Council Chamber, •. 
19 July 1841. ·; 

• 

,· 

' .• 

I have, &c. : 
• '·, > ··- ' • 

· ':J . • · (sianed) . 1'. 11. Maddocll, .• 
· r ·· · · ' ; Sec' to the Gov' of Iud,a. r • . -. r.1 ..... __ . . . . ' ~~ . , 

li _, • • .. 

.. • :ao. 

" . . .. " . ~ • 414 



(C'.) Xo. \". 
<: . I • • ..._ i'( l'l...O .--. rrr:~.d. 

I.e .:is.. C:ms. 
19 July 1S.p. 

!\o. 49-

lc-:;isl.ltire Dep. 

. 
Leg's. Cons. 

9 August 1841 • 
.1'\o. u. 

SPECL\L ltEPOnT::; OF TilE 
. . 

(Xo. s~.) . 
F T. II 'r 1d iNk f.;:q. Secretary to the GowmnH"nt of hHh:t, to 

rom • • • I' • ' , , .... I \\' . . l' . . .. J. 1/wmason, Esq. Secretary to thl! Gon·rmurnt, .,ort 1 l~h m ru\ lllCl "· 

• 

w~~ rt'frrrncc to \'OUr letter No. 8~i. ~btrd thl' l:llh ~lay b-t, with 
enclosuiTs, I :un dirrctc:'d to tran;:1~it to you, for ~nhmi=-.-ion to the _J lunotlraljlc 
the Lieutenant-f!'on:-rnor Xorth \Yl'stcrn l'rll\inn·s! tlw _nceomp.LDJIII,:; ~!raft of 
11 proposed ..\ct. this day read in Council fur the hrst tmw, fur rum:llllin:; the 
rules of ~pcci:U appeals. · 

I haw, &c. 
(si;;ncd) 1·: J. 1/t~lliJ,,_v, 

Fort Willi:un, 19 July ISH. Sec' to the Go\'1 of India. 

(Xo. 113.) . 

From T. H. J!addock, Secretary to the Go\"emmcnt oflnclia, to J. C. C. Sutlirr• 
land, Esq. Secretary to the lnclian L:uv Comwis.>ion. 

. Sir, • 
Uri;:ali<~ c-.Jtatiou, 10 O<tober ls:ll\ lJo. 10 to 19 

o c D<c. 1>-37 , 10 I< II WITU reference to your demio()flicial communica· 
: !AprJ 183-i ., l!()to31 
, H liar 1~ • 2.1 
,. 16 Jo:1 l.,;}d , 18 to :D 
,. 6Ao~;U~t lt<->3 , 12toiS 

• .. .. 
17 D.c. 1 »:li • :0 to 2;1 

&JuJ1 1•3J , ttos 
21ll<tober le..'l9 ., 10 to U 
II !\ ••. I i'-:13 ,. ::1 to 27 • 

• :10 D.c. I~ ,. 19to 20 .& 

tion of the ith instant on the suhjt·ct, I hafc the 
honour, by direction or the Ri3ht honourable the 
GoH'mor-;;rncral in Cluncil, to trammit to you, for 
consideration of the La\V Commi,;,;iJn, the papl'N 
noted in the margin, connected \\ith thl! subject of 
the draft Act for u.mrnilln; the rules of ~;pccial 

.. .. .. .. . 
• .. 

ugiL Cona. 
4 Oct. 1841. 

:l:>o. 1. 

• 

:10 li1J"<h 1"40 • 3 lo 6 
30 llarch ~~~() , I~ to 19 
U Julr 1840 , 11 
19 <l<~<>ber 1840 ., I I to 13 
S April I~U , 1to7 

19 N.7 11141 ;, 0 to .:1 

Council Chamber, 
9 August ISH. 

(Xo. 13iO.) 

appeals. . 
2. You are requested to return the ori,;inal papers 

when they nre no lonzcr rcquirC"d. 

· I hafc, &c. 
(signed) .T. II. Madtlocl:, 

Secretary to the Go\"ernmcnt of Inilla. 

From F. J. Ilallida,y, Esq. Secretary to the Gonrnmcnt of Dcn~al, to 
T. II. Maddock, Esq. Secretary to the Government of Imlia, Le;;i~Iativc 
Department. 

Sir, 
Ju~i,;;J D"l'· I All directed by the Right hon. the Gon rnor of llrn~nl to r<'quejt that you 

will sulnnit for the consideration and orders of the ~upn.'IIH: Gol'<'rlllnl'llt, the 
• Hc:;i•U:r ~udder aecmnpanyin;; letters• relatin;:; to the proposed "Act for nmcnrlin"' the Hulr.s 
!>""~:·Y2Adaf,.llut, of Special Appeal;," a copy of which was received with your letter, "No: 95, of 
;> o. v Jl ' 0 I oC t' 1 Jul L, J • .1 • I J S ·'d ' ~-,:h ~ltimo; .... ddi- ue I !.It 1 y wst, an lS now rcturneu Wll 1 t 1e uu er Courts amendments. 
Jjr,r.,I·Jud6e ~r I I a . & 
ClJiH -;:vr.;;. l VC, C. . 

~:o . .,,:1? .''f tl•c fort William, (signed) F. J. Ilallidm;, 
l;•J, ~o:t""0· 7 Septemb(;r 1841. Seer to the Gov1 of llcngal. 

P.S. Plea.;;e to return the enclosures. 



I~DIAN LAW COMMISSIONERS. 

(Xo. 3018.) 
from J. llall'l.:i,.., F ...... Rrm11t t th c 1: J. llallidtt , .. :.:' St• ..,. rr 0 e , ourt of Suddcr Dcwany Adawlut, to 

DrpartmrnL r,y, ....,... cretary to tlle Government of Bengal, in the Judicial 

Sir, 

(C.) No. V. 
Svecial Appeals. 

Legis. Cons. 
4 Oct. 1ll41. 

No.~. 

I A w dil't'ctro bY the Court to a k ·I d h · r the Right bon thr Got r Dtc ~'ll Nf' ge t e receipt 0 the Resolution of Sudder Dewaoy 
t t r, hia Lo. ~"'b' , f'rnor 0 • '0 n•u, o. 1229, of the 3d instant, and to Adawlut. 

J a e or . r-WI 1p I infonnatlon, that they bare no further au "'estions to Present: 
otftT l't'I!Jlt"Cimg the draft of Act fi>r amrnding the law of special app':.t. b t th c. Tucker, and 
IU,t:'~llon In para. 3 of my l•tt 'N 1• 0 f th • u e E. Lee Warner, 
auttld tJ 'fi h a) ~. rr, 0• 1 4, o e 14th May last, not being Esqra. Judgea, and 

• .!]J_,!_ ~'Cl C. t e . tf'l'lltJon intended by the Court hns been made in the J. F. M. Reid, Esq. 
pnntn~ unuf. receiYed Wllh the Resolution, both which are herewith returned. temporary Judge. 

Fort \\'Wlam, 
20 Augu.et 1841. 

(No. 103.) 

I have, &c. 
. (signed) J. Hawldns, 

Register. 

From F. Sliprilll, Eaq. Additional Judge of Zillah Cblttngong, to F. J. Halliday, 
.Esq. Secretary to Government, Judicial Department. 

Sir, 
4 

. 

hi the proJJC*d Act Cor amending the rulea o( I!Jleclalappeals read in Council 
for the first time on the 19th Julyl841, I IK'g respectfully to suggest, that in 
the 4th lt'ction prondoo be made for the admiillion of an appeal. when the 
Jud~mt against which the appeal fa preferred shall. from the exhibition of 
another dt'Cfte of the lftDle court, or of another court having jurisdiction in the 
aame IUit, or In a auit founded on a similar cause of action, clearly appear to 
be In oJlPObition thereto or inconsistent with such other judgment. 

2. Tbe words quoted above are the substance of Sect. 9, . Regulation XIX. 
1817, .-bleb .Ia proposed to be rescinded; but 1 would add a proviso, that such 
6naJ dt'CJ't!t'& mUBt have been exhibited at the trial of the regular appeal, or 
good and aatisfactory cause be sho\VD for the omission. · · · 

3. Nearly all the special appeals pending in this district are founded on this 
Regulation, but for the purpose of retarding the decision of the suit, the pre· 
vioua final decree fa seldom exhibit.ed in the couit of regular appeal. · 

• • 
I h~ve, &c. 

Additional Judge's Office, 
Zillah Chittagong, 
26 August 1841. 

(No. 1716.) 

(signed) F. ShipwitA, 
Additional Judge •. 

From J. Tllomuon, Esq. Secretary to the Government, North Western Pro~ 
vincee, to T. H. lt! ad dock, Esq., Secretary to the Government of India, 
Legislative Department, Fort William. 

Sir, ··· . . 
IN reply to your letter, dated ·19th July last, No. 88, I am directed to request 

that you will lay before the Right bon. the Governor-general, the annexed 
copies of letters from the Court of 'Sudder Dewany, dated the 9th a~d 30th 
July, containing their sentiments on the proposed enactment for amendmg the 
rules of special appeals. . • · . 

2. The Honourable the Lieutenant-governor is. disposed to cone~ with the 
Court of Sudder Dewnny Adawlut at Allahabad: m the general drift of the 
remarks they have recorded on this subject. ' . . . . . . 

8. Sec. 4 or the proposed Act appears to agree m Its roam proV1SI.on~ With 
Sec. 2, Reg . .XIV. 1814, which mainly at present regulates t~e arunlSSIOn of 
l!pecial appeals. This law bas in practice· be~n found to restrict the power of 
admittin special appeals 'Within such narrow. Unnts as a~ounts !o an absolute 
denial o1 justice in many cases. Individualmstanct>s mtght easily be .adduced 

8 4 K to 
5 s. 

Legis. Cons. 
4 Oct. tll41. 

:No. 3· 

Judicial Pep. 



(C.) Xo. Y. 
~. ~;:;;.~.1 ..-\rrr:.~!;.. 

SPECIAL nErOnTS OF TIIF. 

to show how the rule in qurstion has opaatnl. .. I.Iis llo!1our l':lnnot contrf!l· 

11Jate without grrat npprt'hrn~ion this lq.:al prol!ibltlon ":~ It \\Trc of rl.'drl'~~ m 
cases whrrt' injustice is palpablr. The umrt nghtly pomt out th.r ~lt('rt'tl ~tnte 
cf circumst:ulcl'S, "hid1 n·ndl'rs the maintl'nancc of tlu·•<' r•·•tnr~1.o!1s m·1thtr 
nri.'('£5:U'f nor politic. It is now most tll·>iroblc to incn·a.-c the f;lr~lltu·~ for the 
m:llntm:mcc of :m acti'l"e ami searching control by thr ~Ujll'flor onr the 
inferior tribunals, :md \'l'ith this ne\V 11 greater latitude 1:-houlJ be nllO\fl'd for 
the ndmbsion of nppe:W. 

4. The C<Jurt, in paro~pb 15 of thrir lrttrr of July 9th, n1lmcate the rc
nml of the prorisions of Sec. 2, neg. IX. 1819, n.s rrganh nll nppcals from 
zillah judges, with excrption to suil:i for 1~c~on~ property bdO\V 15,0. Itt. in 
:unount, and abo in special nppc:J.,; to ulbh JUdges from the dcctl'IOns of 
munsiffs. The negulation in question proridcs for the ndmi~~ion of nn nppl·al 
" whcnewr, on n perusn.l of the decrt'e of the lo\'I'Cr court, tl!cre run~ np.rK·a.~ 
strong- probable grounds, from whate'l"er cause, to pn-:;ume n failure of JUStice. 

:;, ~His Honour would admit n special nppeal, not only in the C..<\(':1 stntoo in the 
draft .Act, but also whenewr it npprors on tl1e face of the proceedings, th.'lt the 
decision affirms as a fact tbt which is not csbhllihoo by the c-ridrncc rreonioo 
in the case, or passed o'l"er in silence tltat '"hich is sutcd in the eridrnce nnd 
may not be consistent mtll the nssumJltion on which tl1e drcrcc may be foundrtl; 
or in other words, he would consider the incompatibility of the decree \'l'ith 
the recorded eridence as a good cause for special nppl'al. Tllis object mi~ht 
be attained by adding to Sec. 4 of tile proposetl draft, ''or Lc incompatiLlo 
witlt the recorded eridence." This would render tlie grouml.s of nppcal b~ 
-r~"lle than proposed by the C<Jurt of Sudder J)ew:my Ailimlut, nnd would 
probably answer l"'"ery necessary purpose. 

6. The Court would lea'l"e to the zillah judges the trial of nil spcci:ll appeal!, 
in cases so appealable to them, whilst the proposed Act would make sud1 n1 ... 
peals cognizable only by the Court of Sudder lJc\\':WY Ad.:mlut nlone, on certi
firotes of admissibility gi'l"en by the zillah judge, withheM nt l1is discretion, but 
ropable of :unendmenr or annulment by the hi;;hcr tribunal. In tllis ro-pcct 
his Honour is disposed to prefer the prorisions of the drnft Act. It extend:~ tlto 
~phere of control of the Sudder lJewany Ad:mlut, increases tlicir power of 
superintending the zillnll judo"'CS, nml is likely to conduce greatly to sound nnd 
uniform administration of the law. 

7. In conclusion, I am directed to express concurrence in tlie concluding 
paragraph of the C<lurt's letter, and to obscrre witll great satisfaction, iliat tl1o 
files of the court are now so clear from arrear, that they nrc wtll nble to nd
dress themselves mth rigour to the administration of this important part of 
their duties. If the case should be otherwise in the lower provincl'S, it is 
hoped that the press of business there will not be nllowed to operate so ns to 
occasion the imposition of unnecessary or injurious restrictions to the effective 
administration of justice where no such pressure exists.· In proof of the pro
sent state of work in the C<lurt of Allahabad, copies nrc enclosed of the last 
return, and of a running abstract, showing the sbte of the files in each montl1 
of the current year. 

I have, &c. 
Asrra, 13 September 1841. (signed) J. Tlwmason, 

Seer to the Gov', N. W.· P. 

ABSTRACT. 

I:s n'PIY to letter dated 19th July 1841, transmitting copies of letters from 
the Suuul·r Dewany Adawlut, North West Provinces, conbining the sentiments 
<Jf the Court in the proposed enactment for amending the rules of special 
appea1s. 



I~DIAN LA.W COMMISSIONERS. 

(No. 116.4.) 

From At. B•itle, F.1q Rrgi t t h Co 
North Wt'llt Prcnin~ to/ nO:a:W.e Ellq~pt~!,~ hDe~1any Adawlut, 
IJeut..<io'ftrnur lo the J ilicial Dt ' · -- J t e c onourable the 

Sir, 
u 'Partment, North West Provinces, Agra. 

(C.) No. V. 
' !Spe~ial Appeo.la .• 

Legis. Cc>na. 
4 Oct. t84t. 
No.4, Encl. 

... 

b runuance or Jour Intention, noted In italiu i~ the margin of the 0 enin 
paragraph or mylettn. No. 6!»6. dated loth of April Jast and 'th fip g S.D. A. N. W. P. 
co the lcttn or the --'kter to ..... Cal kO W1 re erence Present• 
N ID2 ''6"' we cutta Court, dated 8th January last, B. Tayler, G: P. 

o. ~1 of which, U weU u of i~ annesures, was therewith submitted, 1 Tbomp~, and = l.Jt"Ut. DOW to{equ~dthat.you will lay this letter before the Honourable r~~:~hLH. 
SQYtmor or c:oDIIJ t'ration, and eventual transmission to the Supreme ThOmas, E 

~~m~~~~~ tubject of the proposed alteration in the law of special OBiciating ~e. 
a,.,"'~ on URI ..- of o~g the Sudder Court to all special appeals and 
COhltituting lt the IOle tribunal for hearing this description of cases. ' 

2. The lt"ntiJwontJ of the GoYmtment of India on this question are stated at 
lm~h lo Mr. &crdAry llalliday"a addreu to the secretary to the government 
or bengal. datrd 19th October 1840, No. 441, which concludes with the 
esplftllion of a da'llire, tbat the opinions therein ttated abould be referred to 
the two C!OtU'tl, that, if they ooru:urred with the Supreme Government, the 
Dl'ftiMIT IDf"UUJ'N might be taken to carry the plan into effect. 

3. lo thclr .ddre.a ol the 8th January last, to the government of Bengal, 
the Court of Calcutta eccordinglyetated an opinion, that the proposed plan of 
opming the Budder Court to aU special appeala was liable to serious obJection 
from the larp number or 1uch appeals which would be preferred in conse
queDce, and trhlch would lncreue beyond due bounds the business of the 
Court. The Plui.denq Court added. that In their view, the object of Govern-. 
men& would be' attained by permitting the !D1lah courts to certify to the Court 
~•.P:"'I"Iety.or •clmittiug au appeal iD casea involving points of law, not before 
J _du:ially decided. . , . . . . . .. . . 
• 4. By tba oourt the esiating Jaw regarding SJlecial appeals has been long 
CODIIIdeml defectiY8t and a abort notice of the Tarioua regulations that have 
from time to time been enacted, for restricting or extending the admission of 
eppeaJa of thil nature, will form no unsuitable preface to the further observa
tioDI of the court on the aubject, and to the enunciation or the remedy whlcb 
they would propose. . ' · · . · . · · , . 

6. FU'It, the following enactmentl, m. Sec. 241 Reg. XLIX. 1803,. and 
Sec. 10, Rrg. IL and Clauses lJ and 3, Sec. 9, Re~. VIII. 1805, empowered 
the Provincial and Sudder Courts to. admit a special appeal,from the decrees 
of the lower courta, "if on the face of the decree, or from any information 
before the court of appeal. it aball appear to them erroneous or unjust, or if 
from the nature of the eause, aa stated in the decree or otherwise,. it shall 
appear to them of auilicient importance to merit a further investigation in 
·~ . . 
p 6. These provisiona appearing in process of time to have been found to 

give too great a latitude to the courts, were accordingly modified by Sec. 2, 
Reg. XXVI. 1814, "with a view to the more speedy administration of civil 
Justice " That section seta forth that " no special or second appeal shall be ad
mitte~ unless upon the face bf the decree, or of documents exhibited with it 
(assuming all the facti of th': case as stated ~n the .de~e), the judgment. sh_all 
appear to be inconaiste~t w1th some established JUdicial precedents,. or wtth 
tome regulation in force, or with the Hindoo and ~ahomedan law, 1n cases 
which are required to be decided by those laws, or w1th any other.Iaw or usage 
which may be applicable to the case, or unless the judgm~nt shall mvolve sot;ne 
point of general interest or importance, not before demded by the supenor 
courts. Sec. 7, Reg. XIX. 1817, bas recognised additiona! grou!lds forth~ ad
mission of special appeals which seem to have been umntenhonally om1tted 
by the framers of Reg. XXVI. 1814, the spirit of which enactment was how-
ever maintained. • 

1. Reg. IX. 1819 follows, declaring • t~at ~· experien~e bas shown that 1t • Preamble. 
would be conducive to the ends of civil JUStice to modify an~ ~ten~ the e~ 
tsting rules which limit to certain specific grounds the admlSslon ° speC11 ' 4 K 11 appea s 
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(C.) ?\o. Y. , . b the Suddcr Dcw:mr Adalllut," nn<l prm·itlin;: fnr thcir ntlmi~~ion 
:;:l"-•·•1 Arr<.""" :lJ pc:J, f ·-' f tile. dccn·e of till' lollt'r l'OIIrt, t1u·n• lll:lf nppcar 

"whcnrn•r on a pau,.;u o f 'I • f · t' · " 
b 11 1 from 11 lntcn·r can"' to prc~Ulllt' n .11 urt o Jll-• ltl'. 

Cl•u,e ~. occ. 2. ~tror.g pTrlo. a, c ~nmt' t' I~! t.l.ll I!';·>; ." ht';l it h,·in"' tli-con ml that ~pedal 
Sth. ns practice con mt< • • -· •. "'. , I .. · . 1 1 1 

_, 1 ll t 0 11u1u~rou< oceu1nl'<l too mtu·h llmt, nn< unptt ct l1e 
:1}1JlC;uS l:lt ll'l'llllll' 0 ' ·' • 1 · I 
' · 1' d 1 · -· f t11Dr 111orc im1•ort:mt ra,..c,;, "lnl•t nt t tc ~a me llllll~ I!'Uc 1 tria an ' cc~>wn o o ' . L I . I .: • l 

• .' • · ' · ffi . rnt M'llUIHI~ \\"Crt' clll'llllr:l:::l'tl r I ll' llll Cunttl~ l'nll:! n.pphcatlons on lll>ll Cl ,. - · - • ,. 1 " 'til · 
f CI ·a·~ .;;t•ct1•011 o •> «) 1~19" that daU>t' \\:l~ r.ceon.m::: y, \\I n \"lt'\V o au,, -· ._ ~ -· . , . ' . I' tl -• 

·1 •11 ·t the rontinuanl'l' ,,f thc~r unpn nnrnt$ to 1c J!l'll!T•u to pro-rll.e n::::u , . I "' . I H l t' II 
r.dmini>tratioii of riril justil'l'," re:cint!l'tl 1Y Clau~c 1~ 1 .... c

1
('1!011 i • :Ju .a !on C 

1 s:!:;, :w.d the superior rourts werr t!ircetetl to. be bJlll t'\ .m t IC mi.~" Ion o 
•• • ~ 1erial n 1r:lli b\· the en;•ct;nenls enumcralt·tlm tlw mar:-·m. • • 

s;c-oz, Re:;.XX' I. ·I 9 Th~bourt obsrrrr in thi~ plal'l·, that\\ bile thr restrictions on thr rulmiSSIOU 
;~4-;, r.e:;. XIX. of ~;)('ei;J np}l{'al:> irnpo>rtl in 181-1 nntl rcrin-tl.in .I~:.!.:i, nrc up t.o the pn-srnt 
181;. l · force the rules "hich mi:::ht hare been mth~p•·n~bl,~ nt l'lthcr of tl10~c 
~ . :l &: 5 (:II lll ' . f I' l' 1 . I I b .. 
• Cllon~ • 4 • ' ·uncturcs bJ· no mr::ns :11'11h· to thr ~late o t 1111~ now, " uc 1 u ma.r .. N } un-
r.e~. IX. 1819- J •• • . \ "' tl nrc Court of 0 

pro-rcrncnts :w.tl ch:m1=rs ns Important n.-; Y~uu~.. • mon,., 1rru - n . 
~udJrr De\-r::n> nntl ::\izamut ,\t!awlut rstahh,la·tlm th(' north \{{'~trm J•ronnet'llo 
the prorinclal eourts of ::pptal nbollihnl, nn1l the nm·:u;s of iuils \lluch ~oa.tleJ 
them, dr:.rrd away; the prim:uy nwnnl of nll thr liu'?trt.l rroprrty m. the 
country comit;netl to a d~s of unrorenan.tl"l.nml naurc ~Ut ;t'll; the ztllall 
jud!!'t's !!Town up into jud.:::rs of :111JK'al nml ctrcmt; nn or;;-:uu.,;('\1, rr;u~r, nml 
nc&e ~~perris ion in operation, f.urh ns in 18:!:i wr.g not thuu;:ht of; hClJH.'lt·~ 
accumulations of ciril businc~, which h::d l'ncumbcn'\1 the files for m.:UJy Yl-aN, 
mockin"' nil attempts nt thl'ir reduction, no lonocr in nktcncc; the rulju,Uca
tion of~uit5, and the r:cneral1lispntch of ciril l}usinc,;s nccderoll'll in nn ntra
ordinnry dr;;rce;. ~ these crrt:u~mbnccs go to pro•e t!1~t t~1e rules I>m-c;i!x-tl 
then for the ndnuS>IOn of "P'·cial appr:W nrc not rrqwsttc m the ~mr n;uur 
now, and that their rel.axntion would in'l'olrc nt this pt·rio<l none of the crils 
formerlr exprrirncl'll, or risks appn-hentl('\1 from the mrasurc. 

10. There are clso otherimport:m.t points to be ron~hlrrctl in n·f,·rrnce to tltc 
chan""e produced in our judicial sptrm by tht' l'nactment of Uegulation V. 
1831~ Firstly, ns nlates to the court of fin,t inl>tnncc nutl nppeal, in nhich the 
great m~s of the judicial bu:;in~3 is lletrnnin('\1. lly the cxtcmion of the 
powers of mumiffs and sudder nmel·ns, both in re:pect to the Talue of 6Uits 
and to the making claims for renl proprrty rrco;;ni.sahle by thrm, the mo~t 
important cnses, in-rolring the most extcn,;i-re int1·rl~U, are trie1l in these courts, 
while by the crr~tion of the office of principal iUtltler amrrn, ruul the constitut
ing it a tribunal of appe:1l from the mun~itf:!' nml suddcr nmrcm• drci.sion~, n.. 
nry large proportion of the whole judicial business is nO\V finally dctcnninable 
in the nati,·e tribunals, a Fpccial appeal from thl'ir decision lym; only on the 
n~ry rntricted and limitetl points a bo-re notict·d; nntl the ro~;nizancc of nil 
C!UHtions on the general merits of the dccbiou~ Lciug entirely excluded from 
the European judoes; and, 3dly, ns regard .. ! the restricted means of rontrol O'I'Cr 
the judges posse"sed by the Court, and the little opportunity pres(·ntcd them 
of c~tim:-.ting the charncter of 'the deci~ions of tho~c officers. Formerly, nil 
mits excc1:ding Rs. 5,0()0 in n•luc were tried by the judges; these were liAble 
to. a regula~ appeal to .the Cou~, a!ld though p<·rhap:> ~ot many, they st!ll sup
J•hd matcnnl:> for testmg the oflic1al fitnbs and qualifications of our JUd:;c3. 
Under the existing system, all ori;;inal suit~, (•f whatever amount, arc tried in 
the ~nt imtnncc by tl~e principal ~udder amccns, a very few, nhich mny for 
Epr~~ rca.-ons. be retnmcd Ly the Jud;;e, excepted, consl'qu1·ntly scarcely nny 
tlr:crown of a JUclgc can undergo the scrutiny of the Court, save in l'pccial 
~ppcal. 

. II. Nor d.ocs the trial of ~prcial appca.l~ prc~c·nt for the mo~t part any occa
wm t~ look mto. the charac~er of the dt·ehiOn of the zillah court. The grounds 
IJn \lbJth a ~pt~l:ll llilJ>td B }>rayed for, arc reCJUired to be l'n0'Tus:;c~tl On tho 
batk of the pctttwn of appeal! autl on these alone it jg frequently n·jcctcd. 
:'.Ir,;t comrnrmly thr: real quc~tJOn at is:·mc turn!! on the fact!! of the c:t~t' tho 
d•:ei:,ion in which may he at variance with the evi1knce adduced, or may 'c,·cn 
hnxe nothinr; to do with the point at issue. The Yakecl:; tla·rcforc cXI'rt their 
in;;cn~ity to ~.Low that the jud:;ment appca!C"d fr01n i~ contrary to wmu law or 
e;.,~l,!J.,!Jul cu·.trHn, and ~l10uld they wccel:U in ol,tr1iuin;.; the rccc·ption of the 
Ujlpu.~ol, they proceed to ar~;ue tl1e c~oc cntirdy on itH lll<'rit!!. lly Clause. I, 
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&ot.1ion 2, 1\Pgulatlon XX\1. ISH Jmd Co . • 
to~ Ia I'I'CJUil't'd to take the facta ~sumed bst:hctfun No. 246, the supreme 
pomt lt•ft fur thrm lo dt·h·nnine is. not wbetb Y tb e 

1 
wer court, and the only 

''"' of the Dtl'rila of the t'atle and d ~r e ower has take" a correct 
the ckclaion •hould pmJIM'Iy 'l't'llt, f::~b!Lu~ent on the points whereon 
aU~ facta are c:on(ormable to law. er e arguments based on the 

I :1. In practice the Court beli • uld 
W.trid juclgtoe d~iale (J th ~e .•t wo ~ commonly found that the 
ol, lt'cial .,__,,. tom e ~ct Interpretation of the law in the admission sk Co~ 0~ gi"'WWda •h&ch would at once meet with rejection by the 

. n e nent of the Court'• rejection oi an application aft 
~~J~ ~.~ fonh In it, no JnaiFbt il afforded into the proceeZ 

.-. 
0 e gN or pnne~pal tudder ameeoa court~, u it would be fruitless 

labour 'd. at r-aa1aln the merits ol tbe decision, wben, however unjust it might 
·~· • Court t'Wid not Interfere to render justice. This remark applie. ••tla ema patn fon:e to the ~ af'IJf'llla before the ziUah courts. The 
Court b&~ fmriH"Dllyllft'D dt-ciaiona puaed by • principal audder ameen m 
ap~aJ. which would baq ealled for rnenal in apecial appeal by the • d ~ 
IW! IIK"b • ~I'll ben f'""!litled by law r and they baTe often themselv.f h!n 
oW~ to "'Jed aa •t'filiad.ioo fur epeeial appeal when they felt that a manifesC 
lnJu.t•ce bad lwo tommitted by the df'll"iaaioo ol the zillah judge. The eonti .. 
Duant'e of the Jl'll.wt nt ~W tJaeftlore, must, the Court conceive, operate 88 a 
dnUa1 of 111baiaatial juatace. · . . . . · 

Is. The montllltatatementa f'urwuded to the Court are in no war calcu
lalftl to IUM'IT the defect. · They afford no information of the character of a 
Judge'e pru«ediogs, or meana o( judging how far ht> baa properly considered a 
. cue, or ri8Med a hMtr decision in appeal without adverting to the pleas urged, 
or nunfnlag the record to aee whether the facta are correctly stated, and sup- · 
portt"d by a't'dible eridtollce. The use of the etatements .aa a means of control 
ud ebeoik is merel1limikd to the preventing an accumulation of arreant, by 
•xactinc • emaio quantitT of work without reference to ita quality, and by 
eompelli.og the CIOUJU to clillpose ol cue~ of long standing. · 

14. It lllAJ be alao ~ u an argument iD favour of a change, that while· 
the Court are ftquired to nominate the three most deserving judicial officers 
for promotion, on the occurrence of any1'aC&Dcy in the office of sudder axneen 
or priocipal audder amet"D, tbey posse111 no &cale by which tbe relative merits 
ol the unCO'I'enanted judges can be tried, and are thua eompeUed to depend alta-I 
gpther on the character given of them by the judge ; the Court's estimatiollr of 
•hich muat be much iDJluenced by the dt>gree iu which . their opinioa. of the 
judgment of that officer and the opportunities he may have had of fanning one. 
la favourable or the reverse. _ 

· 15. AI a l't'mtdy for the above serious defects, the Court would now propose 
eo to modify the Jaw of special appeal, as to declare the admissibility by the 
Sudder Court of a special appeal from the deci~ion of the zillah judge in all eases• 
with exception to suits for personal property below Rs.l50 in amount, on the 
extended grounds eet forth in Sect. 2, Regulation·IX. 1819, which should btt 
re-enacted, the subse~uent law, repealing if. being first rescinded, as well as 
Clause 1, Sect. 28, Regula.tion V. 1831: , Tba exteDBion of the grounds for the 
rect'ption of special appeals by the revival oi Sect. 2, Regulation IX. of 1819,. 
abould also be declared applicable to appeals of .that description made to the 
cmah judges from regular appeals tried by principal sudder ameens, from 
deeisiona of the sudder ameens and munaiifs. The Court beg to propose this 
modification of the plan suggested by the government of I~dia, which:> ~ef 
beJie'fe, will meet the ends of justice ; though they ~ecogmse th~ pnnc1ple 
contained in Mr. Halliday's letter, that, when practicable, special appeals 
ehould lie only to one, and that the highest tribunal. . . 

J6. Jt should be provided, that the judge of the Sudd~ ~ourt,, ad~tting 
. the special appeal under the proposed rul~ sboul~ state d1~tinctly m· ~IS pro
ceeding, and 1n an English note, the spemdc po~t or pm~ts .on which the 
adrnit~sion i8 grounded . and that such point or pomts, thus mdicated, should 
alone be tried by the c~urt. . The rule, requiring the certificate of the vakeel 
or mookhtar on the back of the special appe~. to the effect ~at he has 
examined the grounds of the petition, a.nd considers them sui!iCient,. should 
ahlo be mo.intnined in full force. These and my other pre~autions nught ~e 
Included in rules to be laid down for regulating the practice of the co4hfs 
5~ 4K3 

(C.) No. V. 
Special Appeal., 
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this matter, ~0 ns to l'n~urc uniformity of tkd•ion, nllll pn·wnt thr prc:'entation 
of liti:;ious nppcnls. 

li. It mi!!:ht in m:mr ca>c~, the Court oh;;rnr, n·quirc a rrry full inrr~ti.~a
tion into tl~e prnctTtlin:.,~ of both the lowrr ~our!~ before a!l onlt·r coul~l be 
pas;r1l on the merits of thr nppcal; but eHn 1f ~ltll!latdy n·Jrt:t~tl, thl• (ourt 
wou!J ;till han• tim;; h:ul the opportunity of n·nt'\\lnf; the dt't'I'Ion,; of tho'l' 
trihumls; nml by rccordin:; a null• at the time, of the natun; of thr tleci'!•m 
for 1\t-po,1t with the rq;i;.trr, wu~ltl. ~c ab~r .to collect matrnalo~ .from "hwh 
~ome di;.tinct jml:;mcnt of the JUilin:ll dficll'ncy of the subortlmate c:>urt~ 
rui.;ht be in time drtlucrtl. 

IS. It onh· remains to notice, in regard to the olljections tal.m by the 
Calcutta C<lu;t, th,lt no apprthrmion i5 <·ntcrtaim'll by the Court of the dfl'l:l 
of the propa>t•tl rhan;e bcin; !o owmhdm thdr file ni.th bu~inr~s, or. incknl 
induce a l::lrg-<·r iutlux of ~Jwl'lal apJwili _than can be th;p<N'l~ of l'OUH-'lrntly 
Tl"ith the prurupt dis;~atch of the other tlullr:! of the Court. Tlu,; nppcaN to lm 
~hown by the ~ubjoined ~tatrmcnt, marked (L.},,compikd from n·tums in tlu.~ 
Court's office, which, on a combined calcub.tion on a Jx·riod of tlm·t" p·ar:~, of 
the proportion of ~prcial appeals admitted by the zillah jud;t"S from rc;;ular 
appeals decided by the J1rinciJlal sudtlcr nmecns, nnd of tl1c proportion of 
fpecial appeals likely to be admitted by the Court .from dccbions of jmlgt-s in 
regul.a.r appeal from ~udder runeens nnd moonslffs, rcprc;cnts on a ruu:;h 
estimate the probable monthly income in the Court nt 4,53G. 

I hart", &c. 
Allahabad, !J July 1841. (signt-d) .. 1!. Smith, Rcc;i~tt·r. 

ADSTIL\CT. 

St:DJECT stated, liz. proposed nltcration of law of special nppcal, by oprning 
the Sudder Court to nil fpccial nppe:ili, nnd making it the sole court for !war
ing such appeals; allusion to opinion of Supreme Go¥emment, nnd of Calcutta 
Court, who object to plan, for ~ns stated, nnd suggest nnotl1er plan. 

ParaL4f 5 6 7 8 Preparatory notice taken of ¥ruious enactments m:~de from time to timr, 
. ' ' ' · restricting or extending the admission of <pecial nppcals; shomn;; the state of 

the law in that particular at present. 

Paras. 
9 

to 
14 

in. Y arious arguments adduced in fa¥our of nltering. that law ; liz. nurncroull 
cluoire. reforms in systems of juilicial administration and practice ; changes caU>l'd ll\· 

Regulation V. of 1831 ; inadl'quacy of the law to nffonl rcdrcs~, or enable tile 
Sudder Court to olJtain an insight into the proceedings of the lower courts 
mth a 'new to thdr control. • 

Para. l!iJ 16, 17. Remediul arrangement stated, as proposccl by Court, in modification of plan 
a?~ocated ~y Gonmmcnt of India, and necessity of certain precautionary pro
nswns noticed. 

Para. 18. Objection of Presidency Court, that change would tend to overload their 
files with business, declared not to be applicable to probable state of things in 
Western Court. 

. ----- . ----
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From J/. BlltitA, Esq. Register to the Court ol Sudder Dewany Adawlut, 
AUnbabad, to J. T/wtrra~Mt, Esq. Secretary to the Honourable the Lieutenant
Governor In the Judicial Department, North Western Provinces, Agra. 

(C.) No. V. 
Special Appea!L 

- Sir, .· . · 
WITB reference to the draft of a proposed Act Cot amending the rules of s. D. A. N. w. P. 

apecial appeals, read in Council {or the first time on the 19th and published in Present: 
the Calcutta Gazette of ~1st instant, I am directed to state ·that the Court B. Tayler, G. P. 
do not consider that any further remarks are necessary on the subject to which 2,0E!'S::.~·.l~d~:,r· 
it relates. as elucidatory of tbeit sentiments on the matter, beyond what is and u.'l(i. Thom~, 
contalned in my communication, No. J 164, dated 9th instant, to your address, E•!.J· Olliciating 
which will doubtless have been laid before the Supreme Government before the Judge. 
period fixed for the secon~ reading of the draft, 19~ September next. · . 

I have, &c. 
(signed) M. SmitA, Register. 

Allahabad, 30 Julyl841·. 

ABSTJU.CT, . 
RBPBRBING to draft of proposed Act for amending law of special appeal 

courts, sentiments stated to have already been communicated for submission to 
Supreme Government. .· . ) 

(True coptes. 
(signed) J. 171omason, 

Sec' to Govt, N. W. P. 
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l!esors. Taykr .k Th<>- 1 - - - - - - -

mu. - 1\.t..J .W J'*"' ol I 0 ~ U 
l!...rs.ThomultT•.r- I - - - - - -' ler. 

I -
l'oadinr .. tM :1-;;\ J()j 1 :J I·"' l!e>srs. Currie &;Thomp- - - - - - -

1011. JalJIMI. _ 

F perl&l .a rroalo: 
I'.....UO.• :IO:~J..u l!ll . ll 
11<£.m.lla h!J uu - . II -

Tut..l . . • til 

Dllpco<4 olla JaiJIUI• . u 
l'moliAI<>G :I hi hl7l!ll 

:-
• Cl 

~1~~~ Tol&l. 

TouJ. - . . 6 3 I I • I q - - 7 M I 77 uo 

Total AIDO<lllt or Ylloe, CompuJ'• nJN8 1w~ 11. 71. 

lleoldel lb. Dociliooa, Uior•"•noout Orden were _.a dwinc U.. 7donlh ~r lul7 IIU, •1 U.. 1onnl ladO"f1 ur..u ..... ,__ 

l!ioa11aJ>eolll li!.oct IW•eoa• 
l'ttitlont - or TouL. 

Cue&.. l'e\lUono. !lpec!.l A n-J.. 

)fr. B. Toy!.? - - . - - - 16 w • M 
llr. G. P. Thompo<>a - . - - - II [JJ I w 
)lr. F. Currie - - - - . - 2& (;:} 7 • 03 
..U.ILILTJ.omu - - - • . H ··u • 71 

TOT.U. - . • . . 73 2"..3 17 :118 

• 116. 

II&KOlUI'Dt:")( thowlng tb.e :I' umber of c..,. finally di•p<>oed or, and Or•lnlon•, not Lo!ntr J'".nalludgmenll, 1'1'C0rdod by 
• tb.e oenrll Jud~·· during U.. lionth or JulyiM~I. 

lfr. D. Toy!.? - . . 
)fr. G. P. 'I111'JmpttJD . . 
)fr. P. Cnrrle - . . 
) It. II. II. n'''""'" - -

Tctr.LL • 

~- D. A., l(. W. P. Allab&t,&<J, 
u Au0 .. tleu. 

. . . -- . . . 
- . . 

Fl • .LL JDIJGII&&T. 

Oa>inlon~. ToTAl. 
ll<gnlar. , Special. 

. 3 - ' 7 - II I ' 7 - II 1 II 6 - 3 3 I 7 

- 10 6 II II/) 

(tlgned) /J[. Smill>, llco;lotor. 
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I'OID Dn~ Prounr••o C~ar To!J7'• Cnlcuttn, to T. II. /lfaddock Es . 

· . &cn-tary to tlu• Gol"enunent of Ind.ia.. ' q. 
s~ . . 

ALTBOCGR the Jlrt•,..•nt addnsa Ia . 'b · ·~• (i. • . . 
lndit·lduaJ. Jd, in t"UIIJI4'f l.'D · . •.u ~~·~ or eODlil!kration by a single 
othrralt.e. •llh the ~ In oe of ~ :ng largely connected, directly or' 
JDIJf be umrd be t("fttlt • permant"'ltly ~etth'<l provincf's, and 
the wor!J~';. ol· U:judi~d.& ld!t:.rtio"!lte· ~lcgh'e pr:u1.ir~lly &c<Juainted with 
tnaalllha& the . a . lltl'atlon m the moftU:<Il, be most humbly 

~t1~ .heft•a contained rclativa to ct'rtain provisions of a 
~ Art INft..n:t""''btJy ~b~ht ... l. and lntitult-d 11 Ao Act for amending the Rules 
o:-tJi.:!. A~ •ill not be dt .. mt'~ ~nw?rthy. o~ the_ attention of the 
•ue. • D~oeral of lndi& 111 Co~nc1l 10 the Lebrllilative De-
partmt'OL , . . "( • - - ' • . 

The pm(JC"-.1 UacncL>cl Jaw tul>&t~tially proridt'll thnt ·ull special appeals 
lrom~l"' dec:Ldoo J»•ed in .&l't'glllar 11p}1t"al by a, zmn.h judge, shall directly lie 
::. ~addn DriU1J Adawlut, aaul that petitions for special appeals against 
..s· Dol the. local ~uale ~urta (wWcb had been hitherto finally :3:h2 by the climict Judgt"S) llball lD future be so far eDtertained by the · 
L!- lidp u to be ei~ liable to ftjdioa at the judge's on discretion, and 
- lh~ to be final, or be ill to admit auch special appeals, but 'in the 
laun cue be .. ftq~ Jo reduce ~· grounds fur such aclmissioo to writing, 
~~ furm of a c:mi6cate, in lbe English and 'ft>mncular language, 'Wbic)l, toge.. 
~~ ~ '"' the~ ill to be trarusmitted, to the registe. ~( the· 

, 'The law furthrr providrs. that DO apeciaJ appeal shall be admitted in any 
CU! "nleq k ahaU arJ'C'I' to the presiding judge that the judgment appealed· 
ap&nat is lncoDiisteDI with 10011 eatab&hed judicial precedents, or involved• " 
lOme quatioD of 1aw, usage. or practice_ where. reasouable doubt might· be- 1 
tDtertained. I& aL;o lay• cWWD c:ertai.D other rule~ of practice, connected with . 
the s)Wcialappral C41e, for the guidance of the zmab and Sudder Court, em· 
powniag al the eame &ime the_Jatter authOrity on all such occasions, if it: •ball:. , 
*l'P"U to It that the. crciJmiJ for 8(hDi!llion o£ appeal_ may have been incor
I'C'Ctly or Incompletely certified by the zillah judge, or improperly admitted, f 
tltMr to rrturD the proceeding fcJI amendment,. or rjeet the admissi.o111 alto· • 
~er, • the court may thiak & to determine. i : ' . . ·. · • 

Tbe lamlaW. motive which actuated the LegislatiYe Council in promulgating
thJipuvlificd.law Is 10 appnrent. aa ~ot to be misapprehended ia. regard to its. 
utlcipatecl advutagt'l by the people io geoeral, ~.its enactmea.t: being a ctesi
deratum ill the admini•trat.Kla of the zillah courts, whereill 'the locnl jut\,ooes. 
bare 'tbe powu, Ia easN of special appeals against ~he decision of the lower 
COIU"tt. to paM a hal decieioD, nolwitlu;tanding that such decision was limited · 
1»7 the .Rtogu.latioDa. only tq points of law, . usa,ooe, and. practice. . Hence it fre:o. 
qu~tly resulted, thai; however bltrieate and doubtful the point of law involved·, 
ill a cue. yet. the decLdOn of a zillah. judge was final, and beca.me binding on the 
district, at. leas• until his successor hnd an opportunity to deliver his opinion . 
Oil the BAid question. which, if it ditfered. from tba~ of his predecessor, on. what-- -; 
fl"et grounds of relevancy, assumed. the characte'r,of an amended law- for.the 

. tlale being .. Thus the, superior authority. (the .Sudder l>e~ny Adawlut} seldom. 
" found iblfolf called, Upol)o to revisl or correct,. if errneous. such_ legal mt~rpr& 
•~.:~na . • . . ' . - . , , - . . t , ........., . . . ~ ' ~ . . ,. ' 

.. Tbe sysU!m having been. allowed to prevaU for a series of rt:ars, on~ of its 
tft'ecta Oil the state of law. in the provinces was ~b~bl~ m the. cn:uii!--· 

, llaDce, that in con~~equew:e of the judges of. ~e vanous ~l!ltricts ~vmg mdl
'rid.ually entertained on: questions of law ?puuons ~t vana.nc:e- w1th those of 
limil8l fuuctioJllll'iet m other districts, Wlthout bemg S~bJeCt. tO a common 
•u rior court for revisiun, those mul~ous eo~structions of .the. law have 
cortinued however contradictory, to possess in thell' respective distncts all thef 

• d. --1 ted ru1 s ~or the •rni..ln~ee of the courts o forc:e of precedentsJ an are auop as . e · '' ,_.,....... , 
lower juris~iction. ·. · • · 'd tl . t ded to obViate. a~ ~vii which, to 

The prest!nt modified law: li en en Y tn en . 1 b. · ~~ · y 
use the 111lldcst expression, may be charac~eri~ed as h:S~} ~:~~t, \~~:~e 
well-regulnted govemment, and thelikpeip ~ ln ge~:r from this beneficial modi-
gradually sensible of the advantages e Y 0 aecr . · fication . 
. 585. 4 L 2 . ' . 

·' 
• 

(q_) No. V •. 
Special Appeal.: 

Legia. Cons. 
4 Oct. 1841. 

No.5· 



\C.)~''·\". 
. . . I \ ,. . '' ~~~ ....... I :'-••·• 

Hl:CI.\L m:rmrrs OF Tm; 

· . .. n . · 1 ~ ,
1
Kratioa 110 trilma:~l l1ut the Su,!,Jrr J~,·w:Uiy .\tl:m-lut. 

tt .. clllll. \ I · l • · • 1 1 Jll J 1 
Wh(rtill rr>itlc:> the p:traiUOUilt jnri,<hdllllllll t I('. COUll ry, \Ill !C l'lll ~01\\Tlr:-:l 

t 1 '·tfttl 1·-1 -,·~ of I 'II'· mlll nll -uuonhn::~te C<Jurl~ ll'lll:: guu n uy 
t1..1 C'l'n;o:.truc l ouu ... · ~ ·• ' • . • · • f 1 -' 
• '. 1 110 1

·u !'1,-1·-• 1tll. -~·r'r<''t·nt::.u,,n ur t.."l·ncralmL·con~tructlon o l';.;•u 
lt5 rn .. '('('Ul'll S, l ... ;.u - '" • • • ". • • • "-'. 

t t • "1· l'l'·t·h· to occur in thl' llUillllll'tr.ltlOU of JU,tll"l' Ill the mofu~~i} 
cn~.c mrn s s " · • • 

court>. . . . . . 1 . I --'1 ,. rtl tl 
1 bc:: to :-ubmit, th:~t in th<' rnitl't of th' "' nat:c-Ip.Hl•lll~, \'1 Ill' I l-.u ao I IC 

rxrn·;::on of t:nmixnl !;r.ltitudl', I nlll h·d I•J :J_l'l'nhcllll thlt thr l:1tllbhle 
intrution of :.::on·nm1cut may be li:lhlc to fru,tr.lUon,_ fii?'l tht• ~cndict:ll ~ntis 
cf tbC" 1ww l;lllllitlcd law "ill rwntmlh· he tll'fl'.11nlm ali pt;~rllr:U wor~m~, 
Ul,, ., . tl·e "'l'lrl'nW Go·1Tn1mrnt \ltn· tli>jlO~etl to drrct a ~h;ht nllrrnhon an 

:Jl." • ... 't !'be 1. • 
sc:::1c of its '[lro'l'i>ions. I thrrrfllrc. l'n·~~IIIC to talt• t~1c 1 rty to IUullllt my 
hc.mblc obsrrr:ttiol15 fur thc C'(ln>HI• ration of the lu;ht bon. thr Go\·cmor
t:eneral in Council. t:houltl my r,,urlu;;ions prol"C <"rron~ou~, I rc~IK'clfully 
trust th:tt I ~h;ill be panloned, on tl.c ~unds of the moun·s hy "luch I nm 
:tctu::~ted. . · . • 

I be"' with due tkfcrenrc I•• ~ulmut, th:tt that pm of the mcxhfit'd law nluch 
tmpow~r:> a zill:.h jc.d;e to ~· j··~t 1 '' tit ions for_ fJK'c!:ll nppt:u nt .hi.s' O\lll tli;crt'
tion milin"' his onh·r :;o rr·Jt'Ctm~ the s•mc timl, lS. to n ccrt:un cxtrnt, llablc 
to ~isapplic~tion. llrre his :u.Iu;ittctl appeal m:~y be C.:t}l<'ctrd to undergo IL 
~enre'ordeal in the superior rourt, nnd in case of hii bdn~ found to ha'fc rom· 
mitted errors in opinion, he will, in nllliktliliood, liUbjcct him..•;df to the censure 
of the superior authority. llrucc, in cnry imtance or ndmi,;,ion of nppr:U, It 
may be anticipatcd that he will haz.vd h~ 011inion, nith flM:cW 'c:J.ution and 
hesitation, nhile, on the contrary, rcjcctin:; n }JCtition, he docs not bl'COmC 
liable to incur the ~:une dr;rce of tcl'JIOnsihility, and i.4 not cl'Cn called upon to 
~pecify his grouml3 in uct:ill for such rejection •. He, in the just.cxrrci.'C of his 
discretion, may b::n·ly statc, on rejecting the lJClition, that he . docs not find 
~ufficirnt ground; for ::dmittin; the apprnl, malin;; himself, in such instances, 
the :ole and ~crret depository c.f his own motin"S nnd rca.<.ons for his uq?ti'fc; 
and the order on t;UCh petitions bl'ing l~ly fin::~ I, be rnn ncn•rbe cilll'll upon 
to zccount for his proceeuings to ~my controlling authority, nor to the parties 
dicctecl tLrn br, who arc thus debarred from the brnrfit of nsccrtruning the 
merits and ,,rim:iple of hL~ ucci~ion. - . . : I • ' • • ,' :. • 

. )Ian being a cnature of circumstance, our mofu~r,il jud;;cs nrc supposed to 
rome within the scope Lf thi:> general maxim.' If there existed implicit nnd 
unlimited confidence in the uncrrin;; character of their moral rrctitudc, or in 
the infallibility of their jud~mrnt, this circumstance would ha'l"e obviated tho 
necc.-.-ity of rcwrting for relief to the process of. nn cxpcmi'fc nnd dilitory 

• • zppeal court, nor could any re:L•ona'Lle b'Tound be adduced to justify nny fear 
Gf rflio:t}'plieatirm of the law in qu(·,tion; but an Indian judge, indrprndcntly 
Of the JH'CUJi:.rity of bis cirellln,t:tllr:l·S, i,; SUrrounded mtU nmla}l!'l, 3 d(!jCrip
tion CJf ufiici:..L ju,tly eon::icler('(l the lmr~t imtrumcnl>! in the ndministrntion of 
ju::~ice. Thus lu~ will in all vrolJalJility fed natu~lly tlis~osed .t~ rrjcct nl'Jlli· 
catwns for appeal, rather than h:tzard the lnl,rlti of hiS optmon nnd !'(;nl 
reputation Ly aclmittin;; the ~;awe, \lhich consequence will, ns often n.<t it may 
recur, practically d<:feat the lauclahlc design of the ruling authority. 
· l" nrltr the.'e drcumstance3 I may he pcm1ittc·d to bU;!;.!:;CSt that a prorision 
1~ irHrtr:rl in the sairli:Jw, to the. dfcct, that the zili:Jh jud~e ~ohalllikcwise be 
rt:quir· rl, in tlJe event of n·jeetion or admission of a petition for nppral, to trans
mit a c<·rtifieate in the English and vernacu!:Jr langua;;e, to the n·;cistcr of the 
l-'urJ.lr·r Cr;urt, 'l'lho bluill he enjoined to prep::re in a condensed fo~ the "t~u'b
'~;:;nr:'· r,f c a<·h rc,jecting certificate, arul colleeti\·ely lay the same periodically 
},, fur:· tlw Englbh 8itting of tlic Suc.lckr judges. This modification, if the 
~1JH-rnmcnt bhould dtem·it proper to ~a11etion, and adopt its provbion, will 
ncJt cmly operate :L~ a l\holesomc check on the unlimited discretion of the 
zillah jurl~c~, Lut ~imultancously afford to the controlling authority further nnd 
mrm: ample means of forming its opinion of the qualification, of ~ouhordinate 
j udic:ial f unctiormric~, and of correcting; th<"ir errors of judgment for their 
future brui&mcc. · • 

I have, &c •. 
C:.lcutta, 

9 Au;;u:-ct IIH I. 
(tsigned) Pros1anno Couwr Tagere. 
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(C.) No. V. 
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4 Oct. 1841. 

No.6. 

legi>lative Dep. 

JU:ll"',.;m,. n;::-anhw.,· the )>T1>J>U,t'1 ·~\\' l'··r Letter from l'aboo l'ro c T 1 u "' I• ' sscn" omar an ere dated 9 Au 18 
nllll'lll 111;; the rulc:i of Fpt·cial r.ppro.J~, nncl , ,from Secretary Government ofBcn~al, No. 137g· da~1d 
l~ n·clut·st that the I.:nv Commis.,ionc·rs 7 S~ptcn.bcr t8.p, with Enclosure. ' 
\\Ill fo-~tour the Supn lUll C.:u1 crnmcnt , 1 itlt " . {,~~~ s,crc!arJ Government ofKorth-westem Provinces 

tl • 'nl ••O. 1 j J(j, dated 13 September, with Enclosures, ' 
ll'IT op1 on v!lthc t.ubjcct ru ~<pctdily :Li 

J:.toy Lc l-onn·mcnt. • 

• 
Cout.cil Ch:unlwr,· 

4 October 1 till~ 

I have, &c • 

(~i~ntd) T. IT. Maddock; 
Stcr{'tary to the Go>crnment of India. 

- . 
' 

. From tbe Indian L'l\V Commis.sionrrs to tbc Right lion •. the Earl' of Auckland, 
· . , o.c. D. Gortrnor-Gent·ral of lntlia, in Gouncil. 

Legis. Cons • 
~o Dec. 1841. 

. •· . 
We \~rrc nbout to. rrport upon the subject of special appeals, with reference 

to tl1e draft Act pu!Jh.-hrd on the 19th July last, nnd the papers transmitted to 

No. ~2. 

w '~ith ~[r. Sccrd:uy Mnddock's letter, dated the Dth August, when we . 
fl'C't'n·ctl the _fu.~cr Jl:lpers trnn.smi~t~d t.o us :~y your Lor~hip's .order on the ~r~~~~~~ic!~ 
-lth October. . . . · :Maddock, rece1ved 

:1. In. our Rt·port, dAted the 21st August 1840, upon the judicial courts in 8th Oct. • 
tl1e pn·~drricy of ~Iadrn.cr, we took ·occasion to express our opinion that " all 
Fptcial IIJlllt"aU should be heard nnd dcttnnincd by the highest court;" and . 
in the drnft Act submitted with our further Rt·port on this subject, dated the 
lOth July la:t, we introduced prolisions to this effect. We at the same time 
ncommt·ncll'll, that the judges of the Sudder Adawlut should be restrained 
from ndmittin~ Fpccinl nppe:W upon nny other b"l'Otmds than those distinctly 
l')ll-cifitd in CL'luse I, Srction 4, Regulation XV. of 1816, of the Madras Code, 
conT~pomling \fitla Section' 2, Hrgulation 'XXVI. of 1814, of the code of 
Jkn:;al ; tl1at is to say, " unless the judgment shall appear to be inconsistent 
nith- !'ODIC l'stabli~hrdjudicial precedent, or with some Regulation in force, or 
with the Ilimloo or 1\lnhomtdnn law, in eases which arc required to be decided 
by those laWll, or with any other law or usage which may be applicable to the 
rose, or unh·s~ the jud~ncnt shnll inYoh-c some point of general interest or 
im11ortancc not before decided by the superior courts." . ·. · 

.. 

· :J. From the lJU}Jcrs furnished to us nith 1\lr. Secretary Maddock's letter of 
!lth Au~st, we undrn;tood, ns did your Lortlship in Council, that both the To government .. 
Suddc/'Courts nt Calcutta nnd Allahabad wrre likewise of opinion that special Bengal, dated 19 
npprals should all be hrartl andtktcrmincd by the chief court of appeal, and Oct. 184o, p. s. 
we lc-:trnr.d that thi:> opinion had been approved an~ adopted by the Supreme 
Government. · · _ 

-1. From the paprrs last furnishell to us we ~nll, howe>~r, _that the Sud~er 
Court nt Allahabad ulthou "h " they recogmse the prmc1ple that ,-.pecml Letter from tbe 
np}H·als should lie oniy to on~ nnd that the hig~1est trib~nn! ;" yet recommend, register, 9 !uly 
that 1-'p<·cial appeal:; " from regular appeals tned .by,.prmc1pal suddcr amcens, 184t, P· 1;,. 

from dccbions of the suddcr nmcens and moons1fs, ~hould be excrp~ed and 
nml kft to be tlctrnnincd by the zillah judges. In r tlus recommen~lahon, we ~rom Mr. Secretarr 

b ...• t1 . II 11 t1le Lieutcn:mt-"'oY<'rnOr of the North West Pronnces does 1homason, 13 Sep-
0 Sl rl C IC 0 • t:> 1\ b • bl 1 b the tembcr p 6 
not concur but }Jrtfcrs t1m~ such appeals shou c e cogmza e on y y d ' . . 
Court of Suddrr Dewanny Adawlut, " ns likely to conduce greatly to soun 

nncl uniform administration of the law." 1 . th u t r-
5 1 t 

11 
, c·ars that the Allahabad Sucldcr Coul't propose to ea' e e e e 

min~tion 1J ~lll'cial nppca1~ to the zillah djudrs, c~!l ~bpop'~~s~~t~1~~::~~~~~~~1el, 
np}lrcl1cnd that, by cxtcndmg the groun s 0 spe 1 the 
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t!:,· numkr 1,f ;;urh ::pprab fn.•m tkci<iPns 1>1--nl hy ~hr :."ilhh jud~e~ tlu·m
' . · .. · tr'1 · lt•rJ···in··lll'll\' tht• hn· .. r tnhunab, \Ill! IlL· ranu;h to Ol't'lll''' 

:-li.\l::-.111( .. 1~ ... ~ l~ ::"" .i. ... _ • 

it~llY the• ~.ttrutit•n ,,f tlll' ::'utl,kr t ·,,urt. 
ti. Thr quc~ticn thrn tl~·:t ar(,,, urnn till' ,u~.;:t·,ti~•:J~ of the .. \l~ahab.1•l 

Ju,!.:;1 ·~ i;:, "hrthrr it is ;-,,hbable t•l tl•p;r~ fr.,lll t.1e }'nnr~pl,·, ''l!''h li con
~cntnl It) 11\· ::11 who han• t•:xpn·,.,.,J "l"~n ·.:1< on tlu· ~ul•J•·rt: liZ. th:1t the 
tinc.l

1
kei>!,,;1 Uj'•'IIJ"-•ints d L\; :'hu·JJ,J ah:·'!: J,• p.1--etl by tlw >U<I,Jrr cuurt:r, 

:md th::t ~uch .],·ei.icm ~b·ul,JlH' J•a•>nl j\itL; ;:Iy, c;:,l'IH'''-7•, a.-; hcrrtofury, 
rxtrajt~<liri::l.lly t:i'''ll ocra.,.i<'n.ll.~f,·n·~ec:: l••ud,m; '~·•·:1 p.1r~1.1Jl~· rt'!~<•rt•·~l, IU 
c.rtlcr to ;-.,Jmit "f :1. ;;rl':lll'r ~.tJ:utll' Ill the t,~~n•ls ,,f Fpl'1.'l:ll aptwal, "1th a 
,j,.,, to t~e cGrr~'Ction of aJl_,';(·tlt rr.-::,·ou.; dt'Cl>lu::' _upun th~~ ment_, o~ r~-1·i 
"h.ich ha>e alrt':lth· u::,ltr,;onc rxa:J:\n:.tiutl Ly '"'' rouru lU 6Ul'Cl"•Jun, M 
"'ll :-.:>erroneous d~t·!.: •a5 l1Jll111 tl:t·l.•l" ;lj'plil'ahll' '·'"' tl•tm. 

- It is the o1•inion dn1~r J......·,,\.!,i·1' ia Council, in concurrcnrc ''ith th.1t o( 
I• • • } J \" the Suddcr Court :-.t C":1lcutt.~. ;.:lil th:.t ll!u,·h we 1::1\'C t'Xllrt'~or • :Ull Ill a:..'I't'l'• 

1r.rnt with thl' prinr:i h· , f t!•·· l ~.:.tin.:: bw ,,f t~1c Jlrrsidl'ncie!l of ~kn:;71l na•l 
)l;ulr:!.s •, th:~t a •· 'l'"hl :Jj i'' .J ~ ! ... u!,llw :1•h~uttetl only .for thr trulof ~omc 
spcrhlJlO.int ur point> ~,f L1'.' ;.:.1 tL..t i:1 tl_a· tr~;;l of the ;.l'!h" .I oaly tlut p.u-
ticuL:r pu::1t !-hou!tl be mn ,L_-:-.~t •l o.:,.ltl,' :,!, ,J. . 

8. The .\ll;.habad Suthkr l'<1ttrl i n,p,,..·, "th:1t a ~pu·d appl·a.l ~h:11l bt• 
::.d1cittcd whcncnr on a pcru.:;.:U of the t!t..·crcc of the lo11 \r l'tHirt the!'~! m:ty 
appta.r ~tron:; probable ground, from "lutcn-r r:lU,<', to pn··umc a f.tilure of 
ju~tice," "mth exception to 5Uits fur pcrwn.'ll Jlroprrty bduw I j0 nll'l.'l'~." 
The HonouraLle the Lirut.-gorrrnor con~ilkrs tlli:~ too ~"lll' nntl imktinitt•, 
and rcco=rnru. th:1t a ~prcial appeal ~hall· be athnittC'tl "hen the tl1·crrc 
r;•pr:J.rs to be "incompatible '1\"ith thl' rrrortlcd e'l"itlrnrc." 

~- \\"l' :.re not lli,po·c•l to qne~tion th.lt a t<plrm \lhich proritlt'll for th!! 
inttrpo,ition of the hi::k·-t, and. thc.rcforo lJI'CEllllU~ly t~e ~t·~~ 'l~a~ilit'lltrihu
n::.l, "hmenr tb:rl' ~lwu!llLc orra~wn to remedy lllJU>tlcc m lntUntlual C'.l-"<'$. 

::;.ri~in; from tl1c mkundtr,t.1.mlin:; or pcrn·n,ion of uidence hy ~ubtmlinatc. 
juilic::toric~, ~s \Hll as to corrlct rrrors a111l rrmo>c douLt~ :u to thu law, 
wocld Le Jeort: pt'rfrct tk1:1 one \\l1il'h confi:ml the atttntiun uf it:~ t-upt:rior 
jml;c; to th htt:·r olJjr·ct. llut mch llcrfcctiun we cannot louk to M att..ain
:1Lk llL'!' r FL,lllt cirtunl,t:mcrs, :md we arc t.lccidetlly of opinion th:1t it is 
of infiaitdy u.urc import:u1cc to Jlro,·itlc dfectually for a t:om·ct nrul unifunn 
intcqJrtt.ation and adminktration of the laws in wh.icb the whole community 
ure concerned, than, lca,·in;; the vrovhion for that olJjcct incomplete, to opm n 
second appeal whc:nenr a party di.:;;;ati,ficd \\lth the decree on tho tin,t, i:~ nhle 
plau>ibly to impugn its ~tatcment of tho facti pro'l"cd, or otherwise to allr;.;e n. 
fr.ilurc of ju.otiec: \H! Eay to open a second appeal, for it appears to u:~ that it 
11ill be the ~arec in dicct, 5ince if ohj<'ction3 to the decree on the first appeal 
are admitted up,;n •uch grountb, \rc do not sec bow their rclemncy antl wci;;ht 
can k~ jud;;(;d of without goin; into the case o.nd examining the c\·idencc witll 
dmu.· t ::.s much care am! attention a.s would Lc suffieicnt for a.· tleckio11. upon 
:;.n a I' p t ::t L 

10. \Yr, cr;nctirc that it i.3 quite impo.-siblc from 1•ast cxpcril·ncc unJer n. 
1:~ :; '·· L:C:r Jiruitcrl the t,'l'ouml.i of ~pccial appeal to points of l:uv and u.'::t"C, to. 
frmn :.:1 r .tir:··•tc, lik<:ly to be en·n approxirnatdy correct, of the numh~r of 
<pceial '' i'l''·;Ll; that would come J,t.fure the court.; if the r•rounds were enlar"l'll . 0 ~ 

as l'f';l'''··"l, dill Jr.•; of the labour that would fall upon the judr;1·~ hy thl'ir 
kin.:; ,,hJi~ul, ''!1 the hraring_of ?pplieations for ~pe~ial appt:al~ "?POll the new 
!,'Tr;ur:•l•, to go mtu an cxammatwn of the procl·t·tllllgs and endence to the 
C:Xtf.Itt th;;t \YOU!d lJe ntcc~.oary. llut we awrchcnd that the ndilltional Lusi. 
nr:, ~ ".-rmlrl Ti';t be n·ry much lesi! than if a !'cconrl appeal were allowctl n·~u-
krly ::; a tJ::.ttr:r of cour.•c. . 

II. .\:- ·.uming tla:n that it is not pos.siblc to combine the object which we 
dtC:IH ~ccrmrbry \I ith that \I bich we cow,ider to be of the firht importance, we 
tbiuk it dearly mhi.,able to furc;;o the former anrl give all attention to making 
fJ\lr arran;;r·uH:nt.; cuxnpkte fur the accornplbhment of the latter. For thi~ end 
Wt rr.:cr,rnwr:nrl, a~ tl1c !Ja,is of :1. general law, that ~pccial appeal.; bha.ll bo 

heard 

• l:y tJ,e l~tm,J,ay Ct,dc, a 'j'tdal appeal ia aJrni••iLie "if atrong proLaLil• g-rountla of gricvnncc 
tx.i~t, frrJrn •l,o..tt:\lr (;"u..~e,'' tq;. IV. "f 18~7, 1. !J~· 
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branl and tl4·tmulnf'Cl e»nly by thP. J.i:!l~t court~·o( the ""se,eral 'd . (C.) No. V. 
~that aurh •w•·nls ahBII ~rvt·r lH' aduJittrtl hut (or the tlctt'11Jlin-J:lo~~=; Special Appeals. 
J'OIDf of law, flP t,f UM!lt' bann~ tbcJorCf' rJ la1t or rlfJ'udidal t' .:::----

12 Thl'11t' • ..-·u. I ,- • . . ' . prac •ce. 
• '-'Tillll I vac u• f' f}llf!Ftlun!l to~chillg the rf'jcction or admission 

ol f'Yidrnt'f', and tlat! ll's;:tl effect of the f'Vlt\t•nce rulmitted, and touchin the 
llt'tdrmt'nt of, tbeo l..,u,.. 11nd thl' ron~t'(JIIf'nt aba"in.,. of the . .-:dence gd 

r · · 1 h' • ,. .., ' ... • a an we 
are o OJltUaun I ant I ~~ lrrt·~lar njl'ctinn or aclmil'l!io~t of evidence mi tak 
u to the l·~ rlf~ of "' itlenor·,. and ill the Rl'f.t1ement of th~ ii!Sues; and co: 
ll"qllmt Dtl,.lm'C1lon at J~ the evaclt.'Dce t, be adduet>d, ought to be admitted as 
~ gmunda fur a I(M'("Ial "PI'"'~ u tt1·1l Af ,gnora.boo or misconstruction of 
the law or UMge appUcabt,.; to thr ~ •. ~ • • • · • · . ~ ... · .. •· . · 
· as. Dut ln Ordt-1' thu qut!(fio~.~ to tbe legnl eff'c:et 01 evidence may be 
faJrtr ralllt'd lur tbe ~iliiun of d.e 111pmor aiJpellati court, It will be necessary 

, thot.the tourb b«'low"ahall dilltinetlyhlate in their decrees'the words or facta 
pnlnod to •bleb • t't'rtain ,.gnl efft'Ct Is attrihutt>1I. and generally it wiU be a· 
ji«ilnt oC the firat lmpol'talft'e that the dec~ 11baU be drawn np withtbe niost 
nn-M attention'(.,"~ and pred~ion. • · ." · 

14. To J'I'QIU\,~· tbt. objel'4 tre think it ntremcly desirable, that in cases, 
c1fddrd b1 the· zntnh judgt"A~. the julfjrolf'nt arul tbe grounda of it should be· 
writtra In EnR!i'lb.' ~ ·IMJ -tranf~Jute~ t.f ·coul'!t ihto the v~ar language •. 
We are oC OJlii.J•on, tbat a rule to thij eJI'ecf would greatly conduce tG eX!lctn~ss •. · 
bl .the Judgme&at.s. &ht reuoning, 'fie coilceift, troula be more strict IUld pointed,. 
and the roncJu!lf~ more detmuiuate. while there would be less room for dis-·' 
pule or nril ~ thl"lll for ambiguity ol expreesion. • • .. . ·• . 
• U. \fe undril!tand that a manirest and striking lmprovement in these 

polnb eDSUf'CI from tbe enactment of!Vgulntlon XV. of 18115 flfthe Madras .. 
Code, b7 •bich aD the courtl under Englisb judge5 were directed to use the 
En•lbh Jan-- ia theil' decreet. ' " • • · .. · ; , · · ~ · · · · .• ' e c~- • , - • , • 

16. ltll&l alwa)'l been our Intention ~ recommend this measure fot ~ •· 
pm!idt"Dclet of Bengolaud Bombay also, and n think it proper to do so. on . ·. 
&hit occuion with a new to facilitate the operation -of the general law for :· . 
IIJiftialaJtpeall which we now propose. . · : · ·: . · · . · · ·' ;· • • 

17. Adverting to the llrat\ Act for the nengal presidency, published on the ~ Section t. • 
19th July, we obstTve that it prondt-1 for a '&econd or special appeal to the . . 
Sudc1er J.lnoanny Ada1dut, • .&om all decisions ·passed on tegular appeals;' if , SectiOn+ 

· tb~t Judgment " be inconsistent with some established judicial precedent, or- . • 
Involve lOme question or Jaw. tiBIIg6. or practice, upon which there may exist . .. '. 
rra.•onab1e dOubts ; " and dil'l'Ctl t11at the judge admitting an application . Section 5· 
far a epeclDl aiJPtal. 1ball reduce the point or points to be determined t& .· 
writing, in the ·lorni ol a certificate, and that th~ Court of Sudder A~awlut ~ ·._~tion 6" 
shall try and dete'l'llline .the point or poinr. so certi1ied1'_and no other pom~ or , 
put ortbe case. · . . . . #'- • - · "' • ,· · · . . • • 

1 8. But with reference to a practical objection' raised bv the Sudder Court From register Sud· 

at Calcutta, ond with a-view to prevent the ehief courts of appeal from: being· ldaeJ:"cJcutta. 
1 Oft1'Charged with new business, recourse has ~n had to tb~ expedien\ -of .• 

Testing tlie zillah and the city judges_with the power of detemunlng ~pon ~he: ·., 
admill~;ion Of rtjrction of ,applications' for special appeals, 1n afi ~eil m, WhlCh: .• ,: 
the deci.~ions complained of shall have been~p6Ssed by ~bordinat~ Judgelf, •. 
}ea\ing only applications for IJ)leciol npfeals front the d~cJS10ns of zillah and 
city judges to be determined upou by a JUdge of the S1:1dder Court.·; · • r-·-- • · 

· }9. We npprehend that there. is no ques~n, in any .qu~rtel) that"t~e 
me-asure would be more perfect, 'if it proVIded for application for s~ecial .. 
·appeals, in all cases, being determined. only by a j?dge of . the Sudder Court. 
This Is our decided opinion t and we cannot but think ~at the proposedbAcC . 

• 1 • • · df bl d gree to fail in its purpose of bringing a out 

•. . :n~f~~i~0of d~~r:i~::!l epofnts of law ·nn~ u~t~~!eafnd~p!~J~!t~;v:: • 
zillah ana city ]udges, lD SO many cases, 0 ~ , d' bl . . 
finally, what are settled points, ~nd !bat are ~nsettled ~~~0~8i~~ e. at deal . 
· 20. By the proYision an qhestiodd It np= tit~: :-ated that th~ !:mber of . 
of lubour will be Bnved to t ~ su er ~ sag b the zillah judges subject to 

· petitions for ,epccialnppcals, ~po:ed ':fm~ of sp/cial appeals heard and deter-· 
the Calcutta Court, was I ,23

1
8 • t !t' t, we conc~ive materially increase the 

min~ by tbem was 748. t wou n? ·' 'al a eal' itit had to 
htbour Of the court which l•ad to dcctde upo~ a spect l'P ~' determine, 
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(C.) :'\o. Y. dctcnnine upon the :~dmi::;:i,m of it ini,H' t:r,t in-t.::Jt·~· n~ thr):I•!;<' ."iJo lu·,.1r_,l 
~~ ":-I.\rrcl15• 

1 1
. 

1
. . 111,rob:1hh· 11ru,·rr,lt 11 P" tln· tJnaltll'CI-1"11 lllln,rlf, 1f 1t 

t H.' ::pp ll'~ lOll \\l1U ' • . II . . . tl I .... 
'1'\"Cre 'l'l"ithin the c1,mpt'trnry "of a ,in·:h· ju:L:•·, M \\Oil' JOII\ 1:1 ~~· I rl"l·iOil, ' 
nmho the allmtion pHn to tlw ea'-r :~t t1r't \""•.uLlnnt J,~· _J,.t. \\hat \tcul•l 
be cntirelv ~:lwtl, is the labour of Ill :-.ri u -~ t 1. • · r• J' d nl pct1t 1" n- · 

:.H. w; ~ubmit the drnft ,,f :~n .\ct 11Lkh k.~ bt.-!1 rnp.:n•l from.the puh· 
li~hrd draft. with t11c mo.li:i.-;;ti•JllS tlt'<'l'>· ·~· tn ::,lJpt ~t to .our nrns, nn<l 
'l'l"hirh ,,.,. \\ouhl rercr.unrnJ to bl' cn:tdnl f,,r r.'.l t~''' yrn:•~rurll '· . 

,,,, ,,.,. ~r,• uot imrmiblc of the iml'''rt:Uin~ ,,f l•:c po:nt-1 :uh·atnl to Ill --. ., - J . l ~;: 1 I C . 1 r.•r:-:::r:-.pbs 10 to H of thl' ll'ltrr fr,,n th~ .\ILk l:.t .... Ul.l rr ourt, _mt I 
nLr,ncc to the !'uprrintmdrnre ;-.u.l nn1!rul ,,f the 7.J!bh nml Hlhonh:l:tlf' 
jut~;cs in thl' pcrform~nrl' of thdr jdi,·d fun dion,;. ,. But it li to .h~ olJ,rn-nl, 
th::.t the p:-onnrr of thc·~u:J,kr n·urt• :t~ ccn!rol.m; boant• u. lllllrt. n~•l 
di~tinrt from thdr juri,diction i:l ; ; r· ll. ::ntl is by 110 lf.('.llli ~ntmul "It lam 
the 5:ullC limit~; r.nt\1•.J:crl' n jilt 1_:,· tiJ:tl-i lltl snamtf fur ll fl'~'l'Lll t.ppc;J, }1r 
m:n·, ho~rn·r, c::.ll f<>r t Lt, I'D''"'· .:; :, ;" • ;f t h,· l ··.-.-Lr t·nurts '' hrnlt :!pix-lr:~lu huu 
th:;t t!:c-rc L1s l:ccn a \\::.nt 'i ,·.~~-·:::.I ,!:::.:, :Jc,·, •·r UJlt mm<' irrr;::ubrity h:t.~ 
bern ccmmittcu iu tl:c inn·,li.:::ti•;ll ,,f tlw r .. ·<·. • itL• r • :1 tl!,• n:i;inal tri:ll or 
(lll tht? ~-rrr::l, and Ill:lY l1roru·•l tn b:-i::::: th·· 11: .. !trr h, i. r·· tlw C.iUr~ in .onlrr 
t!lat the iunctionaryn·hose cout!ut t lw t·n:J,i,! r. Ct·n-ur .. L:,. m1:·l,c r.umonL'hnl. 

. or tb::t a rrport may be m:ulc to Gon.rr:mcut, nn·nnlin:; to li:•· r\i.-tin:; ltt~:J-
l.c:.ll. !Eel,&.-;. • Th b' f "din ffi . .t r t'· . ! l J 
r.c;. \'.J£o3.a. 3s. t:Ions. eo ~ret _o .Prt?n. ;; ~ em mr:m~ 1ur ue ~\11:; ~ , rnt cnN fl!1 
,l.hdru Tic;;. \'I. control of the pronncral JUdicaton<'s generally, u one lo "h.1ru \te ~>h!lll h,re 
1 ~c;, ECC. :lJ. particular :J.ttention in fr.unin0 OUr gcnrraJ schrme Of ju~l:,·~tUre Mll 11ro• 

' . ceuure. • 
23. '\Ye proceed to submit to your l.£1rdship in Council the follonin; a;u;;N• 

tions, tcncEn; to unifor.nity of proroourt', ltbicl1. ba;e occum-d to us on the 
renew we b;e taken on thi.i occ.l.Sion of the rules pre;nilin0 in the a;c;cral 
presidencies. . · · . 

21. By the Rr~lations of the H0:nhay Code 11 sc-cond app<'al iJ nllon·rd of coune 
in all cases decided on the fint appral by assistant jud0C!l of liUdtlcr t-t.1tio:u•, 
within certain limitations, to the zillah jud:;l', nnd bl'yond them to the Su!IJI.'r 
Dc'l'l":mny Ada'l'l"lut; and in :ill ~>r~ decided on the first appeal by .ll."--;i!tant 
judgo nt ucbchcd ~tatioru;, \I hen the judgment confinru ll decree for more 
th:m 1,000 rupees, or revene3 ·or altl'rs one for more than 500 rupees, tbr 
appc:lllyin;; to the Suddcr De'l'l"anny Adawlut or to· the zillah ju,lge, ru the 
amount in;ol;ed in the suit may exceed or fa.U short of 5,000 rupC<'$, nntl' to 
the Sudder DC\t:mny Adaltlut in :ill cases decided on the first appeal by zillah 
judges, \the~ the judgment re;erses that or lli1 assistant judge or confirms it for 

· :m amount exceeding 5,000 rupees. 
· 2:;. We 'l'l"ould recommend that t}1e present opportunity be taken to make 
the l:~w fJf the Bombay presidency conformable in this t'C$pcct to .those of 
B~n.:;al and ::\ladras, permitting only a special appl'al, ru above recommended. 
to the Suclcler Dewanny Ada.,vlut in the cases in which. a second appc.U no1v 
lies tither to that court or to the zillah court. \Ve would, bowc,·er, nccompa.nr 
thi' pr'lYi•ion with another restrainin;; the zillah jud;!;e from referring appeal:~ 
from principal ~udder amecns to assistant judges. · It docs not appear to us 
to Le fittin:; to sulJject the dcci~ion of the judges 'vested with the highest 
ori;;inal juri.,diction to the re\io1on anll final judgment of any hut the highest 
provincial tribunal. · . 

2G. By the BcJHtlJay Code the only suits in which zillah jud;;cs now ha.;e 
fJri;;inal jurisclieti(Jn, arc those which fall under Sections 22 and 43 of Hl'gula. 
tion Ill. 182i, l.ut they arc authorised to refer 5uch suits to their nssislan~, 
~r:d in practice, it ;,wears ·h all are so rcferrcll. We nrc of opinion that it i~ 
unn<:cr~o:·ary trJ crmtinur. thi:; sole remainder of ori;;ina.l juris:lietion to the zillah 
jud_:ol::;. \\'e would recommend that it be transferred entirely to the senior 

Hktant jucJ;e ut both the budder ~;tations and at the detached ~;lations. 
27. In 

• . 
• \', itJ,;u ~,rr;O rup~cs if lhe decree confirm that of LIJc lower court; witloin J,ooo rupccl if it 

fl'VlTiiC j t • 
.V.JJ. J:y s~c. 2, n~;;. VII. 1831, any opp~al from II na:ivc commi>Kioucr, prcfcrrt·d to II zillah 

j>;d·•c, "•"Y be rdcrrcd to a~ us•i•tant ju•l;;c, aud tiJC origiual juriijtliction of tloc fir•t cia" of nativu 
(;or::rnt .... :or,( r., r.ow c;..!Jcd Jlrincipal' BUthlt.. r arm:cn·J, i.J unlillljtul. 

t On rcfcrcllcc 10 tloc returns CJf J3:J'l, we find that uftl•o fctV ori;;inal1uita dcciucd by European 
jJ•J.<.i•l CJ!~cttl (e+ altw.;<.tlm), Mnc were decidedLy tloc zill~h judge~ • 

• 



tio7 . ,) 

::?~. In 1111r J·bn f.,r tl11• nk!itiou ,,r the pnHinri:1J r'Qilrls · tl \ 
I fl :--11!1 ll_r·.'·· llj" •II t!~t· priuril'l•· ,,f Ill:.!. in~ no r:han"c not rr-:~1· ~~ C farlrn~ 
::nt•ll•J•lt-lllnont ,,filii' ~l·••·i::I 1 ,J,;'•Tt in ,j,.1 .. 11 , ~ d .l ttr

1
•r o; .the . . . I' ·t' . . . • ., I propo c· t Jat tIC orwmal 

JUn .. 1 11 loll '·' • • 1 \t rn·ttl !.r tl.n-c• 1 ••uri ,J mll. J t f 1 · .-, 
I f , . • ' · I I I JC f;l!I., l'rfl·t II It 1J their 

''' 11 r ur:tl&on• '" tl• · Jll11"r ... r t1w 1ilhh •·ourts \\'e 1. 1 't · · 1 1 · • &.ll 1 111 crmtemph-
tu.·~· 1111\1'\t r, ''.' )>fl•("'''' • '' nlu:•llr, tkt tiH'>r~ rourts ~houlcl Jw 1. 1· ·1· rt hnc ,J fr l . . I . . 1' . . I f . n Iff. y . • ••: • ll.:.:m:; Jlln.•r u:t 11111, :l11r rum I lit• furtl11·r ron. idt·ration we 
l.aH• ~lH·n ''' tlw '':1']' 1 t 1111 th&, 1Jt'4';1·ion IH' dt t 111 it ::uh·i-aLit· tl ·1t 1't 1 11 t 1 • ,. I \ . • · · 1. ~ 1 ou r 
Jl' c O!ll' ltllnJIIol..!l f· \I' nuw fiTl•lllllH·n•l, tlu·n.fore, that in tile l'llal'tnwnt 

lo.lJc m~.t!c for.tlll' n form tor till' ~Lu_lr:;.; court.;, it l1r prmitlt·d tl 1at nll ori~ina1 
~Ill Ill llll\Y ro·.;tll7-11,ft· J,y till' prm llil'lo~l •·ourt.; h(' iu luturc •·o·mizah11· 11}· tl . 

. I t • ! l 0 • I 1 ! ,., . IC 
n''l~ :m JU• :.;•~ 11nr Jlnllrlp.l ~11 1 r 1 r alii!'' n.~ of the ~ubordinate zillah court-
in~lc-:Hl of the z.i1bh jtlll:::•'l'. . ·' 

:!~. lly l!tl' lkn::::J l't~!.· zillah ju•l:.:•' ::n• ''ill w,tetl with ori•rinal juris
tlirtion, nt11l t!•~' llrill~i)'al ~~~~_hler nmtTIL' anrl 'urltll'r auwcns arc '"'competent 
~·n1y to trr ~u.ll~ hlnlt.n 1111' z1lbh c .. urt~ •. ="''' .n·f•-rn·•l to them by the zillah 
J.li~I~,-~ •. llt.lt t.t ';~ not llllllltlnltbt the· _nlbh Jnt!:.:;t·,; 'hall commonly c-..:rrcbc 
on::mal Jtln ... hctl"n, r.n,l nhrn tlwy r• !::111 :111y ori:.::iual suit~ on their own tiles 
lJu·y nl1~.Tt'lj11lft1) tn f1 CIITt\ ll.t·ir Tl',1.·111lo\ f.,r 'I) t11Jill.~ ~prcially. ' 

:.:~. \\1.' \\vult! Til\ ::.:u, n•l tl1:•t tl.•· intt·alion of Gon·rnmcnt, cxpresoccl in 
p:u·':l,:PI'h ::!•I ,,r ~lr. h..-r• l:•rr ~~·~1u m's It tit r1 dated 2Gth Au!!Ust 1833 be now 
r:~rrinl into 1fT, • t J,_v the rn:&rtulf'nt of. the \1rorbion::s propos~1l in Sl'etions 41 
&nil -1:!, l'art II .• ,,f the l'O<lc or Hl';;ulatioll!IJlTOJIO~l'd by .;\lr. l\lillett, omittinrr 
llw ~penal limit:.ti.m in·~rction -1:!, n;.,'Tt·t·ably to Section I, Act XXV. of 1837~ 
Uy tla· prupo~nl ~nactruent tlw zillah jucl;es will be relieved entirely from 
ori:.:inal juri.Mliction, llll \IC 11:1\'C rec< mmmcled with re~pect to Madras and 
&~~ . 

:!U. ·na• f;llll·r:Il, principle uf[our f;chemc for the ;\fmlras Courts vests the 
zillah jut!;•·~ \lith JUri,tlirtion in regular nppeah from the clccree8 ·of the 
ns.·i,t:mt ju•l;ej mul Jlrincipal smlda nmc·ens of the subordinate zillah courts 
in nll ra,t•j lrird hy tla·m ori.:.;innlly. llut thrrc. is an o!Jjcction to following it. 
out 'ntirdy In the propo~c·d lran~rcr of the ori~in:~l juristliction of the pro
,·inrial courts to tho,-c 5ubortlinate jmlgr~ in ~uits above 5,000 rup:·(;S. Witl1. 
n ft·rrn('(' to the jurhtliction of the l'ri,·y Council, we would recomnwnrl, there
fore, that in nil C!lSrs in which the suhjrct of action is of a ¥alue amounting- to· 
1 u,ooO ruprt·~, and thw·fore liable to the jurisdiction of the Privy Council, the 
n f;Uiar nppcal ~ball be to the SUihler Ada" lut, and to the zillah judge in all 
l"a.••·s in \\hich the va1ut' nt issue i::s less than that sum. 

:JJ. Uy Act XXV. of 1~37, in the territories subject to the llengal presi
ckncy, DJI}ll':lls in originnl suits tried by the principal sudder nmcens, when 
the mlue nt issue rxci'L'ds 5,000 rupees, must be preferred to the SUilrler.De
wnnny .\da\\lut. We nrc of opinion that, the appeal should lie fo the Sudder · 
l>c\lanny Ad:mlut in cases in '~hich the ,-nlue amounts t_o 10,~00 ruJ~r~·~, ~or 
the n·a:;on abol'e stated. In smts for n lrss value we would g1ve the Jllrts•hc
tion on npp1·al to the zillah judge, and we recommend· that the saitl Act be 
modifi1·d accordingly. . · ·. · · ~ . . 
· :J2. Upon the same principle \~e wmild rec?rnmcnd tl!at .in suits for a value 
amounting to 10,000 rupc1·s, tned and dcc1rled by pnnctpal sucluer amt"<·ns 
in the llombay presidency, the n·gubr D)lpl·al sballlie to the Surltlcr Dewanny. 
Ailimlut, nnd not to the zillah judg~:. . ·. · .· . . 

33. The mcasurcs above proposed wtll render the laws of all the prrsiden~Ies 
unifoml in some wry important points, am! put them as nearly o~1 the footmg 
on which we think tht·y ~houhl stand pcrll!anent!Y• as present cucumstances 
. ru to ndruit of 'anrl so con~itlerable a rehef • Will be afforded to the sutld~r 
~~urts of Calcutta and Allahn.brHI, that thdr adoption, it mas: be hoped, WI.ll 

11 the jud"'CS ns thq stnnd nt present to compass the heanng of all appli-
~~~~~~s for ~'lw~i~l appeals, as well ns the decisi?n of nil. special app~~1s atlm~tt~~· 

3 ·l \"c hale followt·tl the )lrintctl draft m trcatmg of spcCI,tl nppeuls m 
. ' · recrular co 

--------------~--d-. -,8-l_g_t_o_tl_,e_S::-u-d:-:d-rr-=D-cl-va-:r-m-y~.\~d~u-w-~lu~t~n~t -;Calcutta, 
• 1 he number of r~·gulur "l'l'cals pre crrc t ~~ nv b, ns,umcd would no lor err lie to llo"t court. 

w"a 177t ufllhich, hy nn~<·h Jhc grtutcrll:"' 't' mill' I cb,,l· "u<l<ll'·r Ccurt• in ~even mnnlhs, from f I "I l'tvt.'t m (W •· an l ~ . ., . 
ll•r numb<·r·o rq~u ar "PI''·'' ret f· IJ ,.. in the proportion ofabNrt lo~ P''r annuru . 

. Jarruory to July of tloc (UrHrrl y<·ur, wos '·'' Cll" . , · • 

-1 ~1 

(C.) No. V. 
freci"l Apptal•. 

Reg. V. 18.11; sec. 
24,ActXXV.1837· 
Circular Order, 
23 Ftb. 1838. 
To the Suddcr 
Dcwanny Adawlut, 
Calcutta. 



(C.) :\o. \" . 
. l'j·v'· ~i(;: .... ~ ,, ... ~ 

SPJ:cl.\1. nr.rOI\1:' OF TilE 

lw!:.::, L.:w• c,,c:t:-.i·~ion, 
4 Dc,·t:nL~r ISH. 

• 

DnAn (.\). 

. . 

• 

.d • ..t mol. 
C. Jl. C.wuron. 
I·: .'lill.:tt. 
JJ. Hliott. 
1/. DorraJ.Ji[(. 

' 

IT i~ ftrr.-h; cnnctr,l, th:lt from and after . n Fpcrbl r.pprnl 
,~,·.~IIi~ t(> tl;t. Court.• nf Surlt!rr Dc''":mny .\d:mlut nt Ca!t-utl!l :mtl .\lhl1.11J:ld 
rt ,., ni1 ;·h·, to the C~urt of SutMcr Ad:mlut nt !\l:ulra.s, 11ntl to the OJurt of 
Su:h:tr D~w.:mny .\tuwlut at ll.:Jmh:1y, from nil drci•ion~ pr-rtl on n-;"Jbr 
:;.;Jjw-J.; in the c::1il c.,un.:; ~ubr,din:~tc tothrm n·ll<'ctin·ly, ullirh b~t:Ul ;:ppt·ar 
to Le in2o•••iotl'nt with ,omt' hl"l", ••l" u>J;c h:u·in~ the f,,r~t· u! h·,y, or l:-<linD 

practic~ of the court:;, or ~hall ial·uh·c f.O:Ue que.;tion Of UW, U •a;t>, ?t l>r.U:UCC 
upon which thC'rc may be rea.-vn;•l)lc cloubt.i. · • 
. 2. ,\nd it ti hert:by en:1etcd, th'lt applie:1tions for Fpccial nppt'3lli ~h:U~ n?t 
be ailiniucd, unh.•s3 thc.:y arc pre:>cutcd to thc proper court :u :Uon"SaJd mlhln 
the period limited !0r the prc~eutation of regular nppc:W. 

3, And it b hereby enactc<l, th:l.t cYcry :tpplication for u. 5peeW appc.a.l t-h.ill 
be accomrJa.nied by copies ofthe se-rcral decrees prc\·iow.ly pas.scd on the case. 

4. And it is bereLy enacted, that e;cry application for a 1pccial app<>.ll cluly 
presented to the proper court a.s aforesaid, slull be beard by at.in:;le judge of 
the court in the presence of the special appellant, or his \'"aked, or n:;t•nt, and 
it ~hill Lc Cllmp<:tcnt to the judge at his discretion to call for nnd pc·rusc nny 
doc.'Uwtnt fannin; a'part of the record of the cause, and to summon the oppo
site r~.rtr to :.m.s;\·cr the application. . . 

:i. At.d it i~ hereby enacted, that if it shall appear to the jud;;c UJ:lt n 11pccid 
ar'P'·:J j, dmbiL!e under this Act, he shn.ll palOs an onlt:r ncconlin,;ly, nnd 
eh:..ll at tlJC wrnc time reduce· the tJOint or points to be dl'tcnnincll to writing, 
in En;::i-h, in the form or a ccrtific:atc, which shall be tr:m;.btcd into the \"Cm:l
cular hn;,rua;;e in usc in ·the court, aml the ~pecinl nppea.l 11hall then be 
brot.:;;l1t oa the fJc of the court, to be heard and determined in due course. • 

G. And it b lwn:hy c·nacterl, that if it,shall appear to the jutl6e that a !'pc•cl:~.l 
appeal i . .; not adrni-•iblr~ uncler this Act, he hhall rlject the petition, and hu 
order MJ rejectin~ a pr.litirm fur a ~pccial appeal bhall be final. · 

i. And it iB hr-rclJy (•nac:tr:cl, that in every case of spccinl nppr.al n.<lmittcd ns 
aforecaicl, tlw Court of Suuucr Dcwanny Arlawlut shall determine the point, 
or poir)t.;, certified a$ above enacted, and no other point or {Jart of the case 
whatc'l'cr. 

fi. Prr)\ic!c~cl, thn.t when th(• fpecial ~ound of appeal may have been incor
ru:tly ur inc<Jl.'l!Jlc:tdy certified, it ~;hall he competent to the court to amend the 
C<-rtificatc~. 

!J •• \Hrl it i1 la:rclJy declarcrl, that the txi~tin~ ln.ws and rr,.,ula.tions of the 
J!TI: .. :rk.cic:; of lkiJ~al, ~ladras, and Uurubay, relating tfl 8pcekl upprah, shall 

continue 
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cnntinuc In force m f.U' r~~ they nrc nut incon;istrnt "J't!1 the · · f h' . 
Al r.. • " pronswns o t IS 

~0. ~\ 1;'l.!t i-1 hcrd,(v l n:u-tnl: that. nuthirr.:.; contained in this Act shall affect 
tll( hc~nt" .of HTtJ!l• or tpr·cta.l nppe~•ls \·,hich sh:lll ha>e been adrn'ttcd d 
Lc JlC.'IHlinr; 111. npp~:J :.t till' time!,( the pa~,in"' of this Act and tha; all anh 
HT0n1l ur tpc.T::JI ••J•[•tal.i Lhall he la·J.rd nnd dt:ciderl in the s~me manner ~~\r 
this Act lla•J not l';;.,,nJ. 

J. C. C. Sutlterland, Secretary. 

FonT WILt.t.Ht, L•p·i,l .• ~ill' Ptpartmcnt, the 20th DecemLer 1841. 

' Tmt f,,l!rm i~; r:t!r:~rt fn :rn the procccdin:rs of the rJ ... ht han the Govern _ 
J:!"llt·ral. of J n1lia !n l'ou~1l il, in the L<"[..-i,lati~ Drpartmc;t, unde~ date the 2~;h 
lJl't't·ml•t r It< II, l.i [lULh~hrd for ~cnrral information:-

ltl-:ul n. !ccon~l timt> the tlrdt of n propostd Act, dated the 19th of July 1841, 
llntl 1•uLbla·J Ill the CJeuttn Gazette of tho 21st of the same month for 
IUllrntlint; the rull.:l of fpccial nppl'als. ' 

11r~.olution.-11lc IU;:;ht hon. the Go,·crnor-general in Ccuncil reso!ns that . 
the follonin; nmcmkd dr:Ut on the subject be re-published for general infor
lll.ltion :-

• AcT No.- of 18!1. 

An Act for Ammdiog the Rules of Special Appeals. . . 
l. It is h~·by cnnctrd, th:1t from ~nd after the · a special 

uppral ~hall l1c to the Courtg of Sudder Dewanny Adawlut at Calcutta and 
Allalwbad n'lp<'Clirely, to l11e Court of Sucldcr Adawlut at Madras, and to the 
Court of Surldtr D1·wanny Adnwlut nt Bombay, from all decisions passed on 
rr;,"l.l!ar nrpeal.i in the ciril courts ~uLo~dinate to them respectively, which shall 

., ll}'ll(':lr to be lnronsisttnt with some law, or usnge having the force of law, or 
~omc tJractire of the courts~ or shall involre some question of law, usage, or 

'1mu:ticc upon nhich there may be reasonable doubts. · 
2. Ami it is lH·rtby enacted, that applications for special appeals shall not 

be ndmitted unless they nrc presented to the proper court as aforesaid within 
the pl'liod limittd for the presentation of rl'gulnr appeals. • • 

3. And it is htreby enacted, that every: application for a special appeal shall 
Le accompanied by copies of the se~crnl tlecrec~ previously passed ou the case. 
· 4. And it is hereby enacted,. that every nppli.:atiou for a special appeal duly 
rrcsent~d 'to ,the proper court ns nforesaid, shnll b'e beard by a single judge of 
. the court in the prcscnco of the special appellant, or his vakeel, or agent ; and 
it shall he compl'ttnt to the judge, nt his discretion, to call for and peruse any. 
documr1Jt · forming a }JJJ't of the record of the cause, and to summon the 
oppo~itc party to nnswl·r the application. · · 

a. And it i~ hen· by mactcd, that if it shall appear to the judge tha.t a special 
lll'}Jcal is ndmil'siblc under this Act, .he s~all. pass. an order a~eordingly~ !lnd 
~hall nt the same. time reduce· the pomt or pomts to be determ1. ne~ to 'l'l"ntmg, 
in Engli~h, in the form of a certificate, which shall be translated mto the ver
nacular l:mgungc in usc in the court, and the special appeal shall then be 
brou,.ht on the file of the court . to be beard and determined in due course. . 

o. bAnd it is hl·reby enacted, that if it shall appear .to the judge. t~at a speci~' 
opprnl is not ndmissiblc under this Act, be sh:lll reJect the petJt10n, and h1s 

• onlt·r so n-jetting n prtition for a special appeal shall be ~nal. . . 
7, And it i:,~ Lcrcby l'llactcd, that in cwry case of speeml appeal adm1t~ed as 

nforcsrud the Court of Suddcr Dewanny Adawlut shall detenmne the pomt or 
}Joints, c:.rtificd ns nbo\·c enacted, nnd no other point or part of the case what· 

• C\'':• Prmiclrd that when the ~pedal ground of appeal may have been idco{
rcctiy or incoJ~1pletcly certified, it shall be competent to the court to amen t e . 

certificate. · . . 1 d rrgulations of the 
0. And it is hereby dcclarrd, that the exlstmg ~ws an . l als shall 

rn·sidrncil·S of Ucngnl, Madras, nnd llom bay'. rdatlll~ to slpecla ~~.PC 'f tl is. 
continue in force so far as thPy arc not inconsistent With t lC l1rovl~Ions o l 

Act. 10: And 
58.). 

(C.) No. V. 
Special Appeals. 

t..gis. Cons. 
20 Uec. 1841. 

No. 23. · 



(C.) Xo. r. 
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Lcci!. ConL 
tolJe<:.IS..I. 

X\l. ~4· 

:::PI:CI.\1. IUTOJI.l':' OF·I:'\111.\:\ 1 •. \\\" rmDfi~~IO~EilS .• 

10 .. \n,l it j,; hcrd•1· rn::ctnl. tli:1t nothinc:; t"t1llt.'linNl in thi~ .\rt ~hall nfTt·ct • 
tht• hc:rin:: of ><'<'lln•t" L'r "l"'·i.1l aJ'i" ,,1:; ''hie!! ~hall. han• lH·•·n rulmittrd anti 
h,• pctH1in; in :1j'j1<':1.l :1! th<' tinH' ,,j tlw 1'·•-,in::: '.'r th~s .\rt, atul that nil I'UC~l 
,., c,, 11 ,l 1•r , 1wcial ;'l'i·•·~L; "h. diu~.! ln.1r.l a:ul dn·~<lnlm th,~ ~auw mamwr ru ,r 
this .\rt h:1d not !'·''"~""· 

On!.-rc,l, th,lt th,• !'.ai.l draft !;,• rccon-i,lc-rnl nt thC' fi~t mtttin; uf the 
L·::;·i>Ltin· t'<•uncil of lluli:1 :1ftcr th.· :.!uth •Liy of ~lan·h nnt. 

~ . 
(>i;nul) T. II, J[.,d.!urk, 

· ~,.(', to th<.' Go".' or ltuli:L 

From T. II. J[,IdJvrk, wq. ~ccnt~ry til t!H· l:dl •-rnn:c nt of Judi:\. 

To Chief Eccnt:uics, Gc.n:rnrurnts 
of Fort St. Gror:;e (Xo. I ~H) nnd 
B.:>mbay (Xo. 19:J), :mtl. Otfici:ltin~ 
~ccnt~ry, Gonrnmrnt of North 
WcHtro Prorincc:i (Xo. l!lG}. 

Sir, 
I nm directed-

Fort William, 
20 Decembe:r 1811. 

• 
' 

• 

• ' . 
(Xo. 15i·) 

To F. J. /l.If!j.J,,_,, E-!]. ~;·artary to 
tLc Gu1 crnmcut of lkn.:;al. 

.. 

Sir, . • 
'\'tTn rtfcrrnrc to your letter C~o: 

:Ji'O) dah'll the ith Srplrmhcr b~t, 
with its c·nclo~un·~. I nm tlin·i:-tt-J to· 
transmit to you, fnr ~ubmis,ion tu.thc 
Right hon. the GoH·rnnr of Den~), ll10 
nccompanyin<; nmcndr.J tlr.Ut or a p_r~ 
po;:ro Act fur nml"tluin.;;' the rulr:s of 

' Fp<·cial nl'l•ral~, this d.1y rr:ld in Council, 
for :my ob>crration hi:1 Lonkhip may 
f('d di;poscd to ofTl·r on its prm hions 
in communication with the Jud;cs of 
the Supreme Court. . 

TI1e original enclosure rccdn:d with 
your h·ttcr i! bcn:'llith returned. 

1 ha\"r1 &c. 
(~i;;md) T. II. JfadJot:k, 

~ec' f() tlw Gov• of lnili:L 

' (Tr.uc copies.) • 

£a;t India House,} 
G April JIJ12. 

. T. f.. l'f.ACOCK, 
Eumiuu <>f lnc.lia Co•rc~l'omlt·nce. 


