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PREFACE

TH1S book is an attempt to make clear to the average
reader some of the truths of Law and Jurisprudence. The
object is to introduce Laymen to a true conception of the
system of law under which they live, a system whose
rules constitute bonds restraining their activities, less
palpable, yet no less effective, than the iron bars of the
captive’s cage. It is a curious fact that no work exists in
which the general outlines of legal systems are explained
in popular terms so as to be intelligible to the ordinary
mind not versed in the technicalities of the subject. And
it is especially strange that no work exists which explains
to such readers, and to the law student just beginning his
course, the fundamental truths contained in the two forms
of expression in which it is possible to embody a system
of law. Yet a complete knowledge of these fundamental
truths lies at the base of the correct decision of a question
of great importance now agitating the legal world. And
this question — the question of Codification — is one
whose decision will rest more in the hands of laymen than
in the hands of lawyers. These facts suggested to the
writer the idea of a book which, in the first instance, .
should be an introduction to the study of the law; and,
in the second instance, should use this introduction as a
groundwork on which to build up an argument on codifi-

cation intelligible to the lay mind. And it was considered
v
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that labor bestowed on a full and complete examination
of the familiar truths of the subject matter, would not be
thrown away, even in so far as the professional audience
might be concerned. For, it is deemed that the reitera-
tion of fundamental truths, half forgotten because assumed
without clear statement and demarcation, and the con-
templation of concrete instances and examples of the
working out of the contradictory principles involved, will
refresh the recollection of the professional reader, and aid
to a clearer conception by him of the generalizations
involved in the further arguments herein contained.

To what extent success has been attained in making
this essay intelligible, instructive, and convincing to the
two classes of readers for whom it has been written, only
the future can determine.

This much, however, may be said. The attempt has
been,—

First: To write an introduction to law which shall en-
lighten the intelligent lay reader as to the beauty and
interest of its problems;

Second: To remove the discussion of the Code Question
from the generalities in which it has always been obscured
to the contemplation of the practical working of the two
systems in concrete instances (see Chapters V and VI);

Third: To elaborate the idea of the fundamental and
intrinsic difference between the two forms of writings,
statute and case law (see Chapters X and XI); and

Fourth: To draw the proper conclusions and apply
these principles to actual legislation, judicial or legisla-
tive, and to determine by a practical test the provinces of
each and the best way to conserve them (see Chapter
XD).
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In this age when the common people, populists or
otherwise, look up to the legislature as the deus ez
machina, capable by its action of ameliorating their social,
political and financial condition; and when men of mark
and influence are urging the adoption of favorite schemes
for social or individual advancement; and when the keen
few, realizing the practical supremacy of legislation, no
longer seek rights or redress in the courts, but create
them by gaining in their behalf the fiat of the legislature
— it is fitting that an attempt should be made to delimit
the proper provinces of legislative and judicial action.

If the writer bas succeeded in this, he has added his
mite to the true solution of the complex problems ever
presenting themselves for solution.

R. FLOYD CLARKE.
New YoRrk, Angust 20, 1897.






CONTENTS

CHAPTER 1
THE LAW AND THE LAYMAN

PAGE
Tae LayMax’s IpEa OF Law . . . . . . . 1
THE NATURE OF Law —I1s PrACTICAL INTRREST 4
THE DEBRsS CaBE 51
A WiLL Case 8

WitH Sc1GHT PREPARATION A LAYMAN MAY GRASP THE CODR
QUESBTION ., . . . . . . . . . . 9
SaorT DEFINITION OF A CODE . . . . . . . 10
THE Two WAYS IN WHICH TRE LAW CAN BE DECLARED . . 11
Tae Cope Wax—§938 or e FieLp Civin Cobe . . . 11
Tae CasE WAY — ARMORY vs. DELAMIRIE . . . . . 12
THE DIFFERENCES BETWEEN THE Two Wavs . . . . 13
Tae Booxs IN wHICH LAW 13 WRITTEN . . . . . 16

CHAPTER 1I
THE FORMS OF LAW

Tue Two GREAT SYSTEMS OF Law . . . . . . 17
TreIR OricIN 1¥ A Comamon Forxm . . . . . . 18
TaE SourCE OF Low AN Orar TmADITION . . . . . 20
Its DEveLopMENT INTO Two TyreEs . . . . . . 21

TBE DistincTioN 18 BETWEEN CODE AND Case Law —xor Cobr
AND ComMon Law . . . . . . . . . 22

THE INTERACTION BETWEEN THE FORM AND THE SUBSTANCE OF
Law . . . . . . . . . . . . 22
Tri8 PrOPOSITION DISPUTED BY THE CODIFIERS . . . . 23
THE ARGUMENT FOR THE PROPOSITION . . . . . . 23

THE SELECTION OF CASE OR STATUTE LAW A QUEsTION OF MixED

ForM AND SUBSTANCE . . . . . . . . 25
ix



x CONTENTS

PAGK
Tae ConrricT 18 BETWEEN Copg AND CasE Law . . . 26

Tar Cry or tHE CODIFIERS . . . . . . . . 26
THE ANXSWER OF THE PRACTITIONERS . . . R . . 28
Tae IMPORTANCE AND PracTicAL NATURE OF THE QUESTION . 31

CHAPTER III

THE CODE QUESTION

Tur Coxrrict IN NEw York . . . . . . . a3
Tue Broap Question—To Coprry or Nor to CopIFY . . M
Tae LIMITATIONS OF THE QUESTION . . . . . . 35
Tae Trur DeBaTABLE GROUND 36
Tae ARGUMENT THAT CODIFICATION ENABLES THE CoMMON MaN

TO KNOW THE Law . . . . . . . . . 36
Taex ANSWER TO THIS ARGUMENT . . . . . . 37
Tar CoMPARATIVE INTELLIGIBILITY OF THE CODE AND CaSE S¥s-

TEMS . . . . . . . . . . . 39
Tax NecrssitY oF MEETING THE QUESTION BEFORE THE PoOPU-

Lar Forum . . . . . . . . . . 42
Nor Dirricurr roR THE MaN oF EpccarioN To MASTER THE

ProBLEM AND Deaw HIs own CONCLUSIONS . . . . 43

CHAPTER 1V
AN INTRODUCTION TO THE STUDY OF LAW

WaAT 18 Law . . . . . . . . . . 44
Civin Law . . . . . . . . . . . 49
CoumoN Liw . . . . . . . . . . . 50
EccLesiasticar or CaNox Law . . . . . . . 51
ApMIRALTY Law . . . . . . . . . . 52
Tue CoxmoN Law axo Equiry . . . . . . . 54

Tae Four Divisions . . . . . . . . . 7
TrE DISTINCTIONS BETWEEN THE ROMAN AND THE Excrism Law 72

Tae MuriciraL Law orF ENGLAND . . . . . . 76
Socrces oF THE Law . . . 76
A Liwstit— witH SioE Notes . . . . . . . 78

TaE SOURCES FROM WHICH THE JUDGE OBTAINS His Liw . . 88



COXTENTS

Tur LAw CHANGES A8 THE TIMES CHANGE . . . .
TrE FIELD OF STUDY NOT 80 EXTENSIVE A8 IT APPEARS

TaeE Books OF STATUTES AND THE BoOks OF REPORTED CABES .
Tue LawyYERr's OTHER TooLs oF TRADE . .

Tug DISTINCTION AND LIKENESS BETWEEN A CODE AND A STATUTE
Tue PRESENT RELATIONS OF STaTUTES AND CASES

How THE CODE QUESTION ARISES .

ExPLANATION OF THE Two Succeeping CHAPTERS

GENERAL REMARKS ON THE QUESTION PRESENTED . . .

CHAPTER V
THE ENGLISH LAW AS IT IS

TITLE I. —CoxcrRETE EXAMPLES OF STATUTES . . . .
Exhibit A. — The Statute of Frauds .

Note to Exhibit A.— The Statute of Frauds. Distinc-
tions between Statutes and Cases .

Exhibit B. — The Statute of Limitations .
Note to Exhibit B.— The Statute of Limitations
TITLE 1I. — CoxcrRETE ExamprLES OF REPORTED CASES
Exhibit C.— Mitchell vs. Reynolds . . . .
Note to Exhibit C.— Mitchell vs. Reynolds

Exhibit D. — The Diamond Match Co., Respondent, vs, Will-
iam Roeber, Appellant .

Note to Exhibit D.— The Diamond Match Company Case .
TITLE III.—CoNcreTE ExaMpPLE OF A TEXT-BOOK
Exhibit E. —Extract from Pollock on Contracts
Note to Exhibit E. — Pollock on Contracts . .
TITLE IV.—CoxNcreTE ExaMpLES OoF DIGEsTS .

Exhibit F. — Sample of an 01d Digest, including Digest of
Mitchell vs. Reynolds .

Note to Exhibit F. — An Old Digest

Exhibit G. — Sample of a New York Digest, including Digest
of Diamond Match Co. vs. Roeber

Note to Exhibit G.— A New York Digest . . .

PAGE

94

97
97
98
98
100

103
103

104
118
117
122
122
126

133
139
141
141
148
149

149
149

150
154



i CONTENTS

Exhibit H. — Sample of an Annual Digest — The General Di-
gest of 1895 . . . . . .
Note to Exhibit H.— An Annual D:gcst .
Exhibit I. — Definitions .

TITLE V. —SCMMARY STATEMENT OF THE PRINCIPLES OF THE
Coxmon Law op CoxTrRacTs IN RESTRAINT OF

TRADE .
TITLE VI.— Tae RELATIVE PROVINCES OF STATUTE AND CaASE
Law a8 THEY EXIST IN THE CoMMON Law .

Exhibit K. — The Statute Law. Table of Contents of the
New York Revised Statutes . . .

Exhibit L. — The Case Law. Table of Contents of Kent’s
Commentaries and of Bispham's Equity ..

CHAPTER VI

THE ENGLISH LAW AS IT WOULD BE IF CODIFIED

Exhibit M.— The French Civil Code
Tae Provisions oF TRE FRENCH CrviL Cope A8 1o ILLEGAL
CoNTRACTS, INCLUDING CONTRACTS IN RESTRAINT OF TRADE
Note to Exhibit M. — The French Civil Code .
Exhibit N. — The Proposed Civil Code of New York
Tre ProvisioNs oF THE FI1ELD CrviL CopE AS T0 UNLAWFUL
CONTRACTS, INCLUDING CONTRACTS IN RESTRAINT OF TRADE .
Note to Ezhibit N. — The Field Civil Code
GeneraL DiscussioNn or THE Provisions oF THE FieLp CiviL
CopE s To UxLawruL CoNTRaCTS . . . . .
Particorar Discussion oF THE ProvisioNs ofF THE FIELD
Civir, CopE A8 T0 UNLAWFUL CONTRACTS .
ParticuLar DiscrssioNn oF THE ProvisioNs oF THE FiELD
Crvir CopE A8 T0 CONTRACTS IN RESTRAINT OF TRADE
Tar Axcro-Inpian Copes
Exhibit 0. — The Indian Contract Act
Tre Provisioxs oF THE INDIAX CONTRACT ACT IN REGARD
10 CoNTRACTS IN RESTRAINT OF TRADE
Note to Ezhibit O.— The Indian Code
Note to all the Codes . . . . .

PAGE

154

157

157

169

163

185

170

179
180
186

188
189

189

102

198
21
211

212

213
220



CONTENTS xiij

CHAPTER VII

ALL THE LAW IS WRITTEN — THE LIKENESS AND

UNLIKENESS

ricn

TITLE 1. —The TrUE DisTINCTION LI1ES IN A DIFFERENCE BE-

TWEEN THE RUGLES OF CONSTEUCTION APPLIED TO STATUTES
AND REPORTS . . . . . . . . . 222
RULES OF STATUTORY INTERPRETATION AND CoxsTRUCTION , 230
RULES OF INTERPRETATION . . . . . . . 230
RuLes oF StaToTORY CONBTRUCTION . . . . . 231
Some Curious Cases . . . . . . . . 232
TITLE II. —Tak DiFFereNCE 18 INTRINSIC, NOT ACCIDENTAL , 248
SUMMARY . . . . . . . . . . . 258

CHAPTER VIII

THE IDEAS AND ARGUMENTS OF THE CODIFIERS

THE AGITATION FOR AND AGAINST CODIFICATION . . 263
Tug Two DISTINCT QUESTIONS INVOLVED 204
No CODE YET WRITTEN 8UIT8 THE SCIENTIFIC CODIFIERS . . 266
Fierp’s Cavirornia Civin Cobe . . . . . . . 267
CriricismMs oF Copiriers oN FieLp’s Civir Copg . . . 207
FieLp's NEw York CopE or CiviL PROCEDURE . . . . 269
Tre New York Cope or Criviy ProcEpuRk REFORMS MORE
SPECTACULAR THAN REAL . . . . . . . 21
First. THE ALLEGED UNi1oN oF Law AND EqQuitTy . . . 272

SeEcoxn. THE ALLEGED SIMPLIFICATION OF THE PLEADINGS . 275
THe SaME REFORMS BETTER EFFECTED BY RuULES oFr Courr . 278
Tue FarLure or THE FieLp Cope or Civii PROCEDURE . . 279

Oxg or Mr. FIeLD’s ARGUMENTS IN FAVOR OF A Cops . . 280
THE BUumDEN OX THE CODIFIER . . . . . . . 281
THg DivergeENt Views ofF CoDIFIErRs A8 To WHAT A Cobg
BHOULD BE . . . . . . . . . . 281
BextHAM's VIEW . . . . . . . . . . 281
Hawgixns' View . . . . . . . . . 282

A CopE OF PRINCIPLES . . . . . . . . . 284



xiv CONTENTS

Axos ox TRE Firp Crvin Cope . . . . . . .

HoLLaND'8s VIEW , . . . . . . . . .
AUSTIN'S VIEW . . . . . . . . . .
CONFLICTING ANALOGIES. . . . . N . . .
AvustiN's ViEw (continued) . . . . . . . .

AusTIN oN THE FRENcCH aND Prussiaxn ConEs . . . .
SCHCSTER ON THE FRENCH AND PRrUssiaN CobpEs . . . .

FowLER'S VIEW . . . . . . . . . .
Tae QuestioN OF ILLUSTRATIVE CasEs . . . . .
THE QUESTION OF THE REAsoxs FOR THE RuLk . . . .
Tae QUESTION OF DEFINITIONS . . . . . . .
Tur QUESTION OF MaxiMs aAND GENERAL RuLes. . . .
Tue QrestioN ofF FTrRTHER GROWTH . . . . . .
THE DISAGREEMENTS OF THE CODIFIERS . . . . .

TeE CoMyon Law Ao Fixep QUaNTITY — EASILY CRITICISED .
Tue CopeE PANACEA . . . . . . . . .
TrE CopE AX UNENOWN QUANTITY — A SHIFTING CONCEPTION .
TRE UsUAL ARGUMENTS FOR AND AGAINST CODIFICATION . .
THE ARGUMENTS AGAINST CODIFICATION A8 BTATED BY PROFESSOR

AMos . . . . . . . . . . .
THE ARGUMENTS IN FAVOR OF CODIFICATION A8 STATED BY Pro-

FESSOR AMOS . . . . . . . . . .
ACCESSIBILITY . . . . . . . . . . .
ComPENDIOUS BREVITY . . . . . . . . .
ForMAL ORGANIZATION . . . . . . . . .
DEFINITENESS — COMPARATIVE CERTAINTY . . . . .
SoMg PrLausiBLE MINOR ARGUMENTS . . . . . .
Tae CHIEF ARGUMENT FOR CODIFICATION . N . . .
ACUSTIN'S STATEMENT OF THE ARGUMENT . . . . .
HAWEKINS' STATEMENT OF THE ARGUMENT . . . . .
HOLLAND’S STATEMENT OF THE ARGUMENT . . . . .
FiELD'S STATEMENT OF THE ARGUMENT . . . . .

TrHeE New York Cope COMMISSIONERS’ STATEMENT OF THE ARGU-

MENT, . . . - . . . . . . .
AMOS' STATEMENT OF THIS ABGUMENT . . . . . .
GeENErAL Discussion . . . . . . . . .

B8 gE

286
289
202

206
208
207
297

328
330
331



CONTENTS

CHAPTER IX
THE PRACTICAL ARGUMENT

Tae Dirriccrry N CODIFYING ARISING OUT OF THE INEVITABLE
GROWTH OF THE Law . . . . . . . .
THE DIFFICULTY ARISING OUT OF THE DIFFERENCES IN THE CHARAC-
TER, ABILITY AND SPRINGS OF ACTION OF THE AUTHORS OF
Copg ANDp Case Law . . . . . . . .

CHAPTER X

THE FINAL ARGUMENT

RECAPITULATION . . . . . . . . . .
THE ARGUMENT CONTINUED . . . . . . . .
THE FINAL GENERALIZATION — A DiFFeRENCE IN METHOD. .

TrE OBJECTION TRAT SOME RULES OF LAW ARE PROPERLY EX-
PRESSED IN STATUTES . . . . . . . .
ALL Laws INVOLVE A Rure or Conbrcr . . . . .
Tre DISTINCTION BETWEEN LAWS RELATING TO ETHICAL AND TO
InpiFFEReNT CONDUCT . . . . . . . .
A FortHER OBJECTION . . . . . . . . .
Tue DistINCTION BETWEEN THE CIVIL AND THE CRIMINAL Law
48 T0 CODIFICATION . . . . . . . .
THE ANALOGY BRTWEEN LAw AND OTHER SCIENCES . . .
Tre Rericiovs Cobe . . . . . . . . .
Quasi-ScienTiFic CODES . . . . . . . .
THE ANALOGY BETWEEN LAW AND MEDICINE . . . .
THE ANALOGY BETWEEN LAW AND ELECTRICITY . . . .
THE Laws oF MAX AND Liws oF NATUBRE — THErR Lixzness
AND UNLIRKENESS . . . B . . . . .
THE Di1STINCTION BETWEEN LAWS OF MAN AND Lows oF NATURE
THE LIKENESS BETWEEN LAws OF MAX AND Laws oF NATURE .
THE AMBIGUITY IN THE ExprrEssion “ Laws oF Natore!
Tre Trur ANALOGY BETWEEN LAws OF MAN AND Laws oF
Natvre . . . . . . . . . . .
THE OBJECTION FOUNDED ON THE FREEDOM OF THE WILL . .
TrE INEXORABLE UNIFORMITY OF NATURE . . . . .

PAGR

334

341

348
351

352
363

356
360

365

374
379
380

381
382
384
388

391
398



xvi CONTENTS

Tue Scork or LeEGisLoTivE FrEERDOM OF WILL . . . .

THE ScIENTIFIC WARRANT FOR THE EXISTENCE OF STATUTE AND
Case Law—SraToTE Low For IRDIFFERENT CoNDUCT, CASE
Law ror EtaicaL CoxbGer .

Tae PracricarL TEsT

Tr1s TesT A8 APPLIED TO THE EncLIsSH Law

AN OBJECTION TO A SEEMING INCONBISTENCY IN THE ARGUMENT
ANSWERED . . . . . . . . .

TeE DIFFERENCE BETWEEN THE NECESSITY OF CODIFYING RULES
or INDIFFERENT CONDUCT IN Law AND IN OTHER SCIENCES

Tue Quas1-CODIFICATION OF RULES APPLYING TO INDIFFERENT
Coxpuctr IN OTHER SCIENCES . . . . . . .

TrE NECESSITY OF CODIFYING INDIFFERENT CONDUCT ARISES FROM
tAE CrasH or WiLLs . . . . . . . .

Tue SAME NECESSITY DOES NOT APPLY TO CODIFYING (GOOD OR
Bap CoNDUCT BECAUSE OF THE IMPORTANCE OF A CORRECT
DEecisioN . . . . . . . . . N .

Tae DIFFERENCE BETWEEN THE CONDUCT OF THE INDIVIDUAL
AND or THE SociaL Uwit

SUMMARY . . . . . . . . . . .

CHAPTER XI

THE PRACTICAL RESULTS— A SUGGESTION

TaE PrRACTICAL RESULTS . . . . .
Two PracticaL DirricuLTies — How MET . . .
A SvuGcgEsTION . . . . . . . . .

AN OBJECTION ANSWERED . .

Tar LessoN OF EXPERIENCE . . . . .

THE LESSON OF ANALOGY . . . B . B
CONCLUSIONS . . . . . . . . . . .
BIBLIOGRAPHY . . . . . . . . . .
TABLE OF CASES . . . . . . . . .

INDEX . . . . « e . . . . .

PAGR

407

412
4138
415
418

417

421

428

437

441

446
47

467
461



