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ADVERTISEMEINT

Tms Essay was delivered as a course of lectures at the
Royal Institution in 1882, and shortly afterwards
published as a series of articles in the Forfnightly
Review. For some time T hoped that T should be able
to expand the sketch thus produced into something
more substantial. Other and more distinctly pro-
fessional work, however, has occupied me since, and
meanwhile the lectures have become current in America
in an unauthorised reprint. It iz now thought well
that they shonld be colleeted by the writer’s own hand.
Only such revision has been undertaken as is consistent
with preserving their original character; and I have
not thought it needful to alter what I gaid in 1882
merely because, in the eight years that have elapsed,
others may have said the same things better or at
greater length, or beeanse I sheuld myself put them
somewhat differently if I were now expressing them
for the first time.

The .foregoing words, written in 1890, remain



vi ADVERTISEMENT

applicable to the present reissue. As the book has
lately appeared both in French (Iniroduction & I'diude
de ln science politigue, etc., Paris, 1893) and in German
(Kurze Geschichte der Stantslehre, Leipzig, in Reclam’s
Universal-Bibliothek, 1893), I venture to believe that
it may still be found useful. A few passages of merely
temporary interest have now been altered or omitted.

F. P
September 1895,
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THE BEGINNINGS OF POLITICAL SCIENCE—SCIENCE IN
GREEK PHILOSOPHY

No good Brahman begins any literary work without a
formula of salutation to Ganesa, the elephant-headed
patron-god of learning, In the West we are not so
punctilious about forms ; yet we might with some fit-
ness open our undertakings in philosophy and science
by saluting expressly or tacitly the memory of Aristotle.
For, as Greece i3 to ug the mother of almost every-
thing that makes life worthy to be lived, so is Aristotle
especially the father of science and scientific method ;
and during the centuries when the lessons of Greece
were forgotten, the name and work of Aristotle (used
indeed in a manner and for purposes he would have
marvelled at) were almost the only links that still
bound the modern to the Hellenic world.

With regard to our present subject Aristotle’s claim
is evident and eminent. He has been recognised as the
founder of political science by the general voice of
posterity. There was political speculation before him,

L B



2 HISTORY OF THE BCIENCE OF POLITICS

but it was he who first brought to bear on political
phenomena the patient analysis and unbiassed research
which are the proper marks and virtues of scientific
inquiry. The science of politics, like so much else of
our knowledge and endeavours to know, begins with
Aristotle. In this as in other things his organising
genius consolidated the scattered material of his prede-
cessars, and left a compact structure. From Aristotle
onwards we shall now try to follow the fortunes and
growth of this science. Tt is not a fale of continuous
and rapid advance like the history of the cxact sciences,
or even of those natural sciences in which mathematieal
precision is not attainable. On the contrary, we shall
find much wild speculation, and many grave mistakes.
But we shall also find a good deal of real advance, if
we attend to what has been done by scientific inquirers
rather than what has been put forward under the name
of science by social and political agitation, and do not
allow the failures to blind our eyes to the success.
Before we enter on the history it may be as well to
take a rough general view of the place of the theory of
politics in human knowledge. Many persons would
perhaps deny that there is any science of politics at all.
If they meant that there is no body of rules from which
a Prime Minister may infallibly learn how to command
a majority, they would be right as to the fact, but would
betray a rather inadequate notion of what science ia.
There is a science of politics in the same sense, and to
the same, or about the same, extent, as there is a selence
of morals. Whatever systematic moralists may have
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professed to think, it is at least doubtful whether systems
of moral philosophy have been of much direct use in
helping people to decide actual questions of conduct.
For my own part, I would in a ease of conscience rather
consult a right-minded and sensible friend than any
moral philosopher in the world. I should think neither
the better nor the worse of his advice if he happened
also to be a student of philosophy. Nevertheless few
educated persons will refuse to admit that inquiry into
the nature and origin of moral rules is legitimate and
useful, or will maintain that the endeavour to refer them,
historically or rationally, to general principles is alto-
gether idle. Men, being moral beings, are led to reflect
on the nature of right and wrong, and the functions of
conuscience ; being citizens, they are equally led to reflect
on the nature of the State, tho functions of govern-
ment, and the origin and authority of civil cbligation.
This latter inquiry is indeed more practical than the
other ; for political theories of the most general kind
often have considerable direct influence in public affairs,
which cannot, I think, be said of ethical theories. The
declaration of the Rights of Man by the French Con-
stituent Assembly has certainly not been without practi-
cal effect. It consists of general statements of what
men, as men, are entitled to and may justly demand.
It true, the statements are of the utmost importance to
politicians and legislators ; if false, they are highly mis-
chievous. In either case they purport to be propositions
of political science. M. Barthélemy St. Hilaire informed
the world in 1848 that they were the crown and sum
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of all the political science of all former ages. Claiming
such authority, and having in faet influenced men’s
minds, the principles thus enounced cannot be merely
disregarded; and it is scientific ‘oriticism that must
establish or refute them. To the persons who deny the
necessity or possibility of philosophy it is a sufficient
answer that at all events critical philosophy is needful
for the exposure of philosophies falsely so called; and
in the same way political science must and does exist,
if it were only for the refutation of absurd political
theories and projects.

To show how I conceive politics to fit into the general
scheme of our knowledge, T adopt the old-fashioned
division of the sciences into natural and meral! By
this I do not mean to commit mysell to any general

! 8CIENCE OR PHILOSOPHY (in widest sense).

NATURAL PHILOSOTHY  MORAL SCIENCES OF MOBAL PHILOSOPHY
or (in general sense).
SCIENCE {in special sense).

Man as intelligent agent.
Physical  Sciences
(including,  as [ |

subject of these, gNoWLEDGE. ACTION.
Man, considered — —
as animal or part Logic. {as individual)
of nature). — Peychology.
Psycholegy. —
— (2s memmber of society)
Metaphysic. Economy.

Ethies——Political Keonomy.
Theory of Theory of (as member of
Knowledge. Conduct, particular
organised
society)
PHILosoPHY in special sense  [OLITICS.
(or analytical Psychology,
as *‘unique science ).
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doctrine, I do not see why there should be any one
classification which is absolutely right in ifself, or why
we should not use different classifications for different
purposes. From some points of view it may be proper
to neglect entirely the distinction I now mean to use,
as is done, for example, by Mr. Herbert Spencer in his
essay on the classification of the sciences. In ultimate
analysis the distinction may be made to vamish. At
present I do not want to carry matters to ultimate
amalysis, but to regard the study of politics as belonging
to a kind of inquiries which for ordinary practical pur-
poses are sufficiently well marked off from others. In
the natural sciences we have lo do with the material
world, and man’s bodily organismn as part thereof. In
the moral sciences we have to do with man as intelligent,
and to study the laws of his intelligent action., The
general aim and method are the same—the discovery of
truth by the reasoned investigation of facts; but the
means are widely different. In the natural sciences the
work i3 done, broadly speaking, on phenomena present
to the senses and with instruments of manual use. In
the moral sciences the matter is present only in reflection,
and the insfruments are Jangnage and books. Hence
there are wide differences in the manner of the student’s
work, the nature of the results, and the power of veri-
fying them ; and these are worth marking, it only to
perceive that the comparative inexactness of the moral
sciences is not the fault of the men who have devoted
their abilities to them, but depends, as Aristotle already
saw, on the nature of their subject-matter, The sub-
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divisions of natural science do not now concern us!
The moral sciences may be divided into speculative and
practical branches. In the former we consider man as
knowing and thinking; in the latter as feeling and
acting. It is questionable, again, if this division will
hold in final analysis. My own opinion is that it will
not, or that knowledge and action are not really separable;
but it corresponds to a difference sufficiently cbvious in
the common course of life. For the speeulative branch,
or the laws of thought, we have logic (whatever its exact
place among or beside the speculative sciences ought to
be) and metaphysic, which leads us to the all-devouring
question of questions—what knowledge is, and how
it is possible at all. Thus from the theory of knowledge
on the speculative side, as alse from ethies on the
practical side, we are landed (or cast adrift might be
thought by some the better phrase) on philosophy in
the special sense, which is really apart from the sciences
both moral and natural; for the organised knowledge
of particular kinds of phenomena cannot include the
analysis of knowledge itself. This T mention only by
the way, to show that philosophy will not be exorcised
by any ingenious arrangement of the sciences. She

1 Not attempting a complete division, I purposely leave much open ;
as whether the pure sciences of space and number should stand at the
head of the physical sciences, or be set apart by themselves, as not
dealing with any one fact of nature, but fixing the general conditions of
exact knowledge of the external world, Again, I offer no opinion
about logic, save that it belongs to the speculative as distinet from the
practical side of the moral sciences. There is a question (analogous to
that of the pure sciences) whether it is a special science at all, and
further and very difficult questions of its relation to psychology and
metaphysics.
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laughs at the pitchfork of Auguste Comte, and comes
back at every turn, taking her revenge in a thousand
ways on the blunders of popular thinking. Fsychology
belongs in a manner to both the speculative and the
practical branch, being intimately connected alike with
metaphysics and with ethics. On the practical side
we may regard it as the study of man’s action considered
simply ag an individual. Bub then we cannot be con-
tent with studying men as individuals, They live fo-
gether in societies, and we know of no time when they
did not. Hence the actions of man in society are
the subject of a further kind of study, which is now
. commonly called Sociology. The word iy offensive to
scholars as being a barbarously formed hybrid ;* and
although it is too late to quarrel with anybody for using
i6, I should prefer Economy as a general name for the
study of men’s common life short of specific reference
to the State. Such usage of the term corresponds
pretty closely to Aristotle’s. An important branch of
this is what we all know as political economy, remark-
able as the one department of the moral sciences which
has assumed a semi-exact character. We must not be
tempted to pursne the inquiry how far that character
can in truth be justly ascribed toit. Another braneh is
athics, if with the Greeks we regard ethics as dealing
essentially with man in his relations to his fellow-men.

1 If such a Latin word eculd exist at all, it could only mean & science
of partnerships or alliances. One must net push these objections oo far,
however. Buioide, as was once pointed out at Cambridge by the opponent
of a Latin thesis,  Recte statuit Paleius de suieidiis,” could as a Latin
word mean nothing but killing swine.
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And indeed, whatever may be thought of the existence
of absolute or purely self-regarding duties, or of the
possibility of a moral sense arising otherwise than in
society, it is undoubted that the great bulk of moral
duties have regard to other persons. Without passing
judgment on controverted questions, therefore, we may
practically class ethics as a social seience. Tastly,
we come to consider man not only as a member of
gociety, but as a member of some particnlar society,
organised in a particular way, and exercising supreme
authority over its members ; in other words, we consider
man as & citizen, and the citizen in his relations to the
State. Thus the field is indicated for the science of
politics : a science dealing with matter so rich and
various that from the beginning it has been embar-
rassed by this weight of wealth. TIts sub-divisions will
be more conveniently mentioned when we arrive at the
period of its history in which they become distinet.
At this peint it is enough to say that the foundation
and genecral constitution of the State, the forms and
administration of government, and the principles and
method of legislation seem naturally to fall asunder as
heads under which the topies of political science may be
grouped, though a strictly accurate and exclusive division
is hardly possible ; and we must add as another head,
more clearly marked off from all these, the consideration
of the State as a single and complete unit of a higher
order, capable of definite relations to other like units.
Arigtotle, as we have said, is the founder of the
science ; but not even the greatest of men can make a
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science out of nothing, and a word of remembrance must
be given to the men and the conditions that made Aris-
totle’s work possible. There cannot be a theory of con-
stitutions and statesmanship until civilised politics and
statesmen exist in fact, any more than there can be a
theory of ethics unless in a society which is already
moral. Political speculation was suggested and invited
by the wvariety of political constitutions existing in
Greek cities, and most of all by the brilliant political
activity and resource displayed in the city of cities,
where in art, in letters, and in civil life the power and
beauty of Hellenic genius came to their full height;
the city which our own Milton, an artist and Hellenist in
spite of his Puritanism, celebrated as the eye of Greece}
and Mr. Swinburne, who had studied Greek poetry
and art as deeply as Milton, and more frecly, has sung
of in his Erechtheus in lines not unworthy of her own
tragedians —

_%The fruitful immortal anointed adored
Dear eity of men without master or lord,
Fair fortress and fostress of sons born free,
Who stand in her sight and in thine, O sun,
Slaves of no man, subjects of none ;
A wonder enthroned on the hills and sea,
A maiden crowned with & fourfold glory
That none from the pride of ber head may rend,
Violet and olive-leaf purple and hoary,
Song-wreath and story the fairest of fame,
Flowers that the winter can blast not or hend ;
A Jight upon earth as the sun’s own flame,

A name as his name,

Athens, a praise without end.”

Y True, it is by the mouth of Satan ; but Milton constantly neglects
the caution expressed at a later time about letting the devil have the
best Lunes.
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Pericles, the first of Athenian statesmen, was also one
of the greatest statesmen who have ever lived. The
speech delivered by him at the funeral of the Athenians
who fell in the first campaign of the Peloponnesian war,
and related by Thucydides, contains a description and
an ideal of the estate which, though sketched out in
bold and broad lines and for popular effect, may help
us to the knowledge of the soil that was ready for
Plato and Aristotle to till. 'We cannot be sure, indeed,
that Pericles actually spoke the words attributed to him
by Thueydides ; but we may be sure, at the very least,
that they are such as Thucydides thought Pericles
likely to say, and an Athenian audience to approve;
and, considering the publicity and solemnity of the
occasion, and the number of persons (Thucydides him-
gelf, in all probability, being among them) who must
have preserved a vivid memory of what they heard, I
am much disposed to think that we have in Thucydides a
substantially correct account of what Pericles did say.
What the student of politics has to note is this : there
runs all through the speech the conception of the city,
not as a mere dwelling-place or provision for material
security, but as the sphere of man’s higher activity.
There is embodied in the city, in its laws, customs, and
institutions, a pattern and ideal of life for the citizen.
And the glory of Athens is that her ideal is better than
others ; Athens has reached the highest pitch of civilis-
ation yet attained, and is a school for alt Hellas. She
aims at producing a better type of man than other cities ;
natural abilities being equal, man’s faculties are more
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fully and variously developed at Athens than anywhere
else. And this is effected, not by a pedantic and irksome
course of training (after the fashion of the Lacedwmon-
ian enemy)! but by the free and generous education of
arcfined life, “We aim,” said Pericles, “ at a life beanti-
ful without extravagance, and contemplative without
unmanliness; wealth is in our eyes a thing not for
ostentation but for reasonable use; and it is not the
acknowledgment of poverty we think disgraceful, but
the want of endeavour to avoid it ”—words from which
our modern society still has much to learn. And it was
this loftiness of aim, this appreciation of the worth of
hurnan life, which justified Athens in aiming likewise at
primacy among the Greek states. If Pericles had used
the jargon of modern diplomacy, he would have said that
Athens had a mission to fulfil in holding up the best
attainable exemplar of a civilised ' community. And
therefore he bade the Athenians to quit themselves like
men for a city dear to them by such titles, and to be
strong in their father's renown and in their own courage,
knowing that their renown too would be preserved, not by
the praise of poets, which may be idle or exaggerated,
but by the lasting marks of their achievements in history.

1 The Spartans have had their day of glorification from rhetoricians
and second-hand scholars, To me they have always appeared the
most odious impostors in the whole history of antiquity. Even in the
military art to which they sacrificed everything else they were re-
peatedly distanced by others, as witness their discomfiture by the light
infantry of the Athemian Iphierates: and with all their pretentious
discipline they produced in tho whole course of their wars only two

officers who are known to have been gentlemen, Brasidas and Celli-
cratidas
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On this part of the speech we cannot dwell now; but
one may be allowed to hope that no Englishman reads it
without feeling & glow of something more than cosmo-
politan sympathy for the men who delivered Hellas from
the invincible armada of the Persian despot, and carried
the name and fame of Athens wherever their ships could
sail,
*Sonyg of Athens born in spirit and teuth are all born free men ;

Most Qf -all we, nurtured where the north wind holds his

Child:eerll :11 we gea-folk of the Salaminian seamen,
Bons of them that beat back Persia, they that beat back
Spain.”T

The conception of the State, then, was a very living
reality to the Athenians among whom Socrates was
born and lived. And of the many subjects on which
Socrates was never tired of questioning and discoursing,
we may suppose that this was not the least interesting
to his hearers. Yet we have no direct evidence that he
dwelt much on it. 'We can only suspect from Plato
that he had more to say of it than Xenophon lefs us
know, Xenophon reported only what he could under-
stand, and probably we shall never know what we have
lost by Xenophon being a man of timid and common-
place mind—a man who deserved (to say the worst of
him at once) to become half a Lacedemonian and forget
how to write Attic. Whatever may be the reason, we
find in any case but slender beginnings of political
science in the conversations of Socrates as reported by
him. The passage where Socrates enforees obedience to
the laws as they stand, comparing a cilizen who dis-

¥ Athens, in Mr. Swinburne's Tristram of Lyonesse, ete., 1882,
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regards the law because it may be changed to a soldier
who runs away in battle because there may be peace,!
may Dbe said to contain a doctrine of civil allegiance,
We also find a roughly-sketched classification of forms
of government.! The mnames given are royalty
(Bagehela), tyranny, aristocracy, plutocracy, and demo-
cracy. The terms monarchy and oligarchy do not oceur
here, but appear in Plato’s Politicus. It was Plato like-
wise who first worked out the theory, lightly touched by
Socrates, that government is a special art, and, like all
other special arts, can be rightly exercised only by
competent persons.® This is a branch of the general
Socratic doctrine that excellence of every kind, includ-
ing moral virtue, is analogous to that excellence in
particular skilled ocenpation which, as everybody
knows, can be acquired by the appropriate kind of
discipline, and cannot be acquired otherwise. Socrates
appears to have used this application of the doctrine
by way of practical exhortation to those who possessed
political power to take politics seriously, Plato
developed it into fanciful aspirations, which he himself
acknowledged o be impracticable, for government by
an absolute and perfectly wise despot, who, not being
bound by inflexible general rules, will do what is absol-
utely fitting in every case that occurs* The elaborate
construction of an ideal commonwealth in his Republic
proceeds on similar principles. Of course, under the
actnal conditions of life, political franchises cannot be

? Xen, Menw iv. 4, 14, 2 Op. cit. iv. 6, 12,
3 Op. cit. il 9, 10, * Plat. Tolit. 204.
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adjusted according to political competence, even if an
infallible judge of competence could be found: and the
only application that can be made of the position laid
down by Socrates is to endeavour to secure, as far as
may be, that the conditions of competent judgment
shall not he wanting to those who must in any case
have political power. Lord Sherbrooke’s injunction to
educate our masters was thoroughly Socratic both in
spivit and in form.

The Platonic Republic, I think, must be considered
as a brilliant exercise of philosophical imagination, not
ag a contribution to political sclence. Plato’s latest
work, the Zews, appears to have been intended as a
kind of compromise between the ideas of the Rgpublic
and the conditions of practical polities, In this it was
not successful. Except that it stimunlated Aristotle’s
eriticism, it took no definite place in the development
of systermatic thinking on political matters. Moreover,
it is hardly too much to say that Plato never got to the
point of having a theory of the State at all. In the
Politicus he seeks to determine the character of the ideal
statesman, and touches only by a kind of afterthought
on actual and praetically possible forms of government.
It would be best of all to be governed by a perfectly wise
ruler unfeitered by any laws whatever ; but it is worst
of all to be in the hands of a ruler who has not wisdom
and is not restrained by law. Since the wise governor
whom the philosopher desires is hardly to he discovered
in the world as it exists, government by fixed laws is
aceepted as being, though a clumsy business in itself,
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more tolerable than the tyranny which is the only
practical alternative. In the Republic, again, Plato
starts from the character of individual men and its
formation. As & Greek naturally would, and as we
have seen that Pericles did, he regarded this as largely
depending on the type and institutions of the State in
which the individual was a citizen. The individual is
for Plato the city in miniature ; and to define the notion
of justice, the problem by which the dialogue of the
Republic is opened, and to the solution of which the
whole discussion is ostensibly auxiliary, he magnifies
the individual into the State. In order to construct the
perfect citizen Plato finds himself under the need of
constructing the State itself. This point of view left its
mark impressed upon the work of Aristotle, in whose
treatise on politics, as we now have it, the theory of
education cccupies one-eighth of the whole: an inde-
fensible arrangement according to modern ideas, giving
to the subject, as it doeg, too much for an incidental
consideration, and too little for a monograph, 1t is
better, however, to have one’s theory of education not
exactly in the right place than to have none at all,
which last is about the condition in which we moderns
bave been, until quite lately, since the tradition of the
Renaissance sank into an unintelligent routine,
Aristotle struck out a new and altogether different
path, Tn the first place he made the capital advance of
separating cthics from politics. Not only is this not
done in the Platonic writings, but the very opposite
course is taken in the Republic: man is treated as a
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micropolis, and the city is the citizen writ large.
Another and hardly less important point in Aristotle’s
favour is his method of dealing with political facts and
problems, Without abandoning the ideal construction
of the State as it ought to be, he sets himself to make
out the natural history of the State as it is. He begins
not with an ideal, but with the actual conditions of
human society and the formation of governments. Ile
made a full and minute study of the existing constitu-
tions of Greek cities, and thus collected a great body of
information and materials, unhappily lost to us for the
most part.! And we regret the loss the more keenly in
that we know how accurate Aristotle was, and feel more
at home with him than with those who went before him
or came after him, Plato’s splendour of imagination
and charm of language have indeed deserted us; but
we get an exact observation of men and things and a
sound practical judgment, which set us on firm ground
and assure us of solid progress. A balloon is a very
fine thing if you are not anxious to go anywhere in
particular ; a road is commeon, and the travelling on it
may be tedious, but you come to the journey's end.
Plato i3 a man in a balloon who hovers over a new land,
and now and then eatches a commanding view of its
contours through the mist. Aristotle is the working
colonist who goes there and makes the roads. The
more one considers his work, the more one appreciates
his good sense, his tact in dealing with a question in the
best way possible to him under the given conditions,
and his candour towards the reader. "'When he does not

1 The reeenily discovercd ‘¢ Constitution of Athens” is the one
known exception.
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see his way to critical analysis, or does not care just
then and there to undertake it, and builds upon the
data given by common language and opinion, he frankly
tells us what he is doing. He always knows exactly
what he is undertaking, and works with careful refercnce
to his particular object. His praetical insight is very
seldom at fault! Even those points in Aristotle’s work
which are so trite by incessant guotation and allusion
that we are now apht to think them obvious have been
repeatedly shown to be neither obvious nor superfluous
by the most conclusive of all evidence—the mistakes of
clever men who have disregarded them,

These merits are conspicuously shown in the general
introduction which forms the first book of Aristotle’s
Politics. He plunges without preface, as his manmer is,
into the analytical inguiry. A State is a community,
and every community exists for the sake of some benefit
to its members (for all human action is for the sake

! 1 may mention an instance that occurs to me in detail In Etk,
Nie. v. 8 {where, though the book i3 not of Aristotle’s own writing,
the matter may be taken as Aristotelian), the harm that may be done
by one person te another is classified under four degrees. These are
drixnpe, or pure misadventure ; dudprmua, or injury by megligence,
where the harm might have been foreseen (§rav ph raperéyws) ; ddlenpa,
or injury wilful but not premeditated ; and déexia or poxdypiz, where
the injury is deliberate. If the notes taken by me many years ago of
the late Mr. Cope’s lectures (to which I here acknowledge my great
obligation for what I know of the Polilies) are correct, Mr. Cope thought
this lagt distinction over-refined. But this, as well as the whole classi-
fieation, eorresponds to the gradation attempted by the law of modern
civilised countries with a closeness which, eonsidering the rudimentary
state of public law in Aristotle's time, deserves admiration rather than
criticism. Perhaps I ought now to mention that in preparing this
essay I had net tho advantage of being able to use Mr, Newman's

edition of the Polities, which appeared some years later.
C
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of obtaining some apparent good): the State is that
kind of community which has for its object the most
comprehensive good., The State does not differ from a
household, as some imagine, only in the number of its
members. We shall see this by examining its elements.
To begin at the beginuing, man cannat exist in golitude ;
the union of the two scxes is necessary for life being
continued at all, and a system of command and obedi-
ence for its being led in safety. Thus the relations of
hushand and wife, master and servant, determine the
household. Households coming together make a village
or tribe. The rule of the eldest male of the household
1s the primitive type of monarchy. Then we get the
State as the community of a higher order in which
the village or tribe is a unity. Tt is formed to secure
life, it continues in order to improve life.! ITence—and
this Js Aristotle’s first great point—the State is not
an affair of mere convention, It is the natural and
necessary completion of the process in which the family
is a step. The family and the village community are
not independent or self-sufficient; we look to the State
for an sassured social existence. The State is a natural
institution in a double sense : first, as imposed on man
by the general and permanent conditions of his life;
then it is the only form of life in which he can do the
most he is capable of Man is born to be a citizen—
Y Avfpomos ¢laes mohiticov {dor. There is hardly a
saying in Greek literature so well worn as this; nor
is there any which has worn better, or which better

1 vuvoplun udy Tol (v Evexer, oloa 88 Tov eF [Hn
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deserved to become a proverh. It looks simple enough,
but it is one of the truths in which we go on perceiving
more significance the more our knowledge increases.
This is a thing which happens even in the exact sciences.
The full importance of Newton’s Third Law of Motion,
ag enounced and explained by himself, escaped his con-
ternporaries, and was not realised even Ly the leaders
of science until a new light was thrown on it by
the development of the modern doctrine of energy.
Newton's law, in Newton's own form, has been restored
by Lord Kelvin and Professor Tait to its rightful place
in the forefront of mathematical physics. And we
may confidently expect that our ¢hildren will find more
wisdom and light in Charles Darwin’s writings than we
have as yet found.  So, too, in philosophy, we hear that
among students in Germany “Back to Kant” has be-
come a kind of watchword; and Professor Max Miiller
went out of his way to produce, with labour which
would have been great even for a man with nothing else
to do, a new translation of Kant’s master-work in the
centenary year of its original publication. This does
not mean that philesophy has been barren ever since
Kant, buf that the years of a century, even a century
remarkable for philosophical interest and activity, are
all too short for us to have taken the full measure of a
man of Kant’s greatness. And in our present case of
Aristotle we may well say that twenly centuries have
been none too much ; for there have been times once
and again when there was sore need of a wise and sober
man to ery “Back to Aristotle” to nations deluded
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by specious political fallacies, and no such man was
found.

This axiom of Aristotle contradicts by anticipation
the worst and the most widely spread of modern errors,
the theory of the Social Contract, which, consistently
worked out, can lead to nothing but individualism run
mad and pure anarchy. Should there be, says Aristotle,

"a really cityless man (as distinet from one who has lost
political standing by misadventure; Aristotle was
probably thinking of the common case of exile, or of the
total subversion which had befallen his own nafive
city), what can we say of such an one? He must be
either superhuman or bencath contempt ; he must be in
a patural state of war, with his hand against every man.
Now this dmohis, the clanless and masterless man
whom Aristotle regards as a kind of monster, is identical
with the natural man of Hobbes and Roussean. He is
the unit out of whom, if there be only enough of them,
theorists of the Social Contract school undertake to
build up the State. This is an enterprise at which
Aristotle would have stared and gasped. We have seen
pretty well what comes of it. Rousseau and the Social
Contract have had their innings in revolutionary
France; and I think we have by this time ample
warrant of experience for saying that Aristotle was
right, and Hobbes and Rousseau (assuming for the
moment that we have the real mind of Hobbes in
Hobbes as commenly understood) were altogether
wrong.

Thus in Aristotle’s view the State is natural and
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necessary to man ; in the rational order it is even prior
to the individual man, since man cannot live a complete
or tolerable life apart from the State. Inasmuch as the
State is composed of households, preliminary questions
arise which Aristotle includes in the general term
Economy (the ordering of the oixla, which is the com-
ponent unit of the méAss) ; these amount to the study of
society apart from the particular form of government.
There is nothing, or next to nothing, left to be said
about Aristotle’s much-discussed defence of slavery,
which comes in at this point. The English rcader will
do well to bear in mind that Aristotle justifies slavery
only under conditions which, if applied in practice,
would have greatly mitigated the institution as it
exigted in his time. Of more permancat interest is the
sketch of what Aristotle calls the art of trade or wealth-
getting (ypnpariorien)—an art which, in his view,
is not included in that of the general conduct of social
life, but is separate and auxiliary to it. It would
be going rather too far to call Aristotle the father
of political economy on the strength of this incidental
diseussion. DBut it is quite plain that he had a shrewd
notion of the scientific handling of economical problems,
In particular there are some clear and thoroughly sound
remarks on exchange and currency. Lord Sherbrooke
(whose bad words for classical studies were after all only
amantium drer) cited them with the happiest effect in
a paper on Dimetallism. Aristotle goss wrong, indeed,
on the matter of the interest of money, and professed
moralists and statesmen went wrong for many centuries
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after him. It islittle more than a generation since our
own usury laws were finally repealed. Economy,
however, is treated by Aristotle as a purely subordinate
study, auxiliary to the general welfare of the State and
the promotion of the most desirable type of life.
Modern economists have found it nccessary to work out
their problems as if wealth were an end in itself, leaving
statesmen to take up the results and place them in
their due relation to the wider purposes and aims of
society. DBut this leads to some danger of forgetting
that there really are other and higher aijms in life, and
notwithstanding Aristotle’s economical errore, we may do
well to take a lesson from him herein, or rather from the
Greeks : for on this point Aristotle represents the univer-
sal feeling of the cultivated Greek society of his time.
Before entoring upon any details on his own account,
Aristotle clears the way by criticism of some earlior
political speculations, Plate’s and others. What he
says of the community of goods and so forth in Plato’s
Republic is open to the remark that Plato was con-
structing an ideal which he knew to be impracticable,
and Aristotle criticises as if he were dealing with a
practical proposal. But the intrinsic value of Aristotle’s
opinions is not affected by this, nor has it been in any
way diminished by the lapse of time and growth of ex-
perience. His decisive condemnation of communisimn
remains as forcible, as just, and T fear it must be said as
necessary, as ever it was. No one has better expressed
what in our own time has been called the magic of
ownership, *Carefulness is least in that which is
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common to most: for men take thought in the chief
place for their own, and less for the common stock.”
Duly regulated private ownership combines the sup-
posed advantages of communism with those of several
enjoyment. The higher and only true communism
for men in society is that of the proverb, *Friends'
goods are common.” How to foster and maintain a
state of generous friendship in which a man shall give
and take in turn of the good things of life, so that
property shall in effect be several in title, but common
in use—that is the high social problem which the
communist evades and the true statesman must attack
“Moreover, the pleasure we take in anything is in-
creased beyond expression when we esteem it our own;
and I conceive that the individual’s affection for himself
is by no means casnal, but is of man’s very nature”!
Aristotle goes on to show that the grievances which are
now the communist’s stock in trade, as much as they
were in his time, have no necessary or real connection
with the existence of private property; and in the
course of this criticism he repeats his warning that the
State is not to be considered as a mere magnified
family, nor yet as an alliance of independent and gimilar
individuals, but as a specific organisiz made up of divers
parts, all working togoether, and each fitted for its
own proper function. A scheme for the division of
property among the citizens in equal shares, which had
acquired some reputation in Aristotle’s day, is dealt with
by him in the same spirit. e goes straight to the root

1 Pol. ii, 5, 5.3,
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of the matter with a piercing question. If is all very
well, he says, to make plans for equal distribution,
or for limiting the amount of property that may be held
by one owner, but supposing it done, the deaths and
births of a single generation will bring about an altered
relation of citizens to property, and upset all your
calculations. After the question of property you will
have a question of population befors you; and how
do you mean to dispose of that? Again, it is idle to
talk of equality for its own sake, as if it were an
absolute good : an equality in pinching poverty would
not help us much. Nor would all be done even if yon
could fix exactly the reasonable and sufficient portion,
and give everybody that; “it is of more importance
to equalise men’s wants than their substance.”” This is
another of Aristotle’s deep and pregnant sayings; for-
getfulness of it has made shipwreck of many splendid
expectations. It would be impracticable in this place,
and for the purpose now in hand, to follow into more
detail Aristotle’s discussion of ideal and actual con-
stitutions. Enough has been said to give some sort
of general notion of his critical method.

Still less shall we attempt to follow Aristotle into
the special part of his work where he considers the
institution of a model State and the several possible
types of government. But there remains something of
the general part to which we may give a word. The
third book of the Polities still deals with preliminary
questions. It fixes the general terminology and classi-
fication of forms of government (which, let us note in
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passing, have been retained in use ever since), and
includes a discussion corresponding to what we now
call the theory of sovereignty. One incidental question
is, what do we mean by a citizen? Who is a citizen in
the full sense? The full citizen, in Aristotle’s meaning,
is defined by the right to take part in legislation and
the administration of justice. This corresponds with
curious exactness to the old English notion of the
“lawful man”; and it corresponds very nearly to the
modern understanding of political franchises in constitu-
tional countries, though neither Aristotle nor any cne
for many centuries later had thought of the indircct
form of legislative power conferred by the right of
sending representatives to form a legislative assembly.
In the Greek view the size of the State was limited by
the number of eitizens who could effectnally take a direct
part in public affairs. DBabylon was all within one wall,
but it was not a city in the proper Greek sense ; that is
not & city which can be taken by an invader at one end
(as the tale went of Babylon) a couple of days before
the other end knows of itl What then constitufes the
identity of a State, since lying within a ring-fence will
not? Is it confinuity of race within the manageable
compass of a State, as the river is the same though the
particles of water are constantly changing? Neither is

1 Pol, ifi. 8, 5. The collection of geographically continwous
parishes covered with buildings in the countics of Middlesex, Surrey,
and Eent, which is at last officially called London, and made an “admini.
strative county,” would have been a hopelessly bewildering objeet fo an
old Greek ; but of one thing he would have been sure, 2nd rightly, that
nothing could well be less like a méhes,
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this enough, says Aristotle ; for a tragic and a comie
chorus are not the same, though the men who perform
in them may be the same. Continuity of constitution
Is also needful. After a revolution which changes the
type of government there is no longer the same State,
though it may be called by the same name, Aristotle
was obviously not thinking of international relations,
which would be entirely confused by applying this test;
for example, all treaties to which ¥rance was a party
would have been annulled over and over again in the
course of the past century. DBut no theory of the
relations of independent States to one another was put
into shape until long after this time. From Aristotle’s
pure natural history point of view there is mmch to be
said for drawing the line where he does.

Again, having defined the citizen and the city, where
shall we find our criterion of the merit of particular
constitutions? The answer is clear and simple. A
normal or right constitution is that which is framed and
administered for the commom good of all, whether the
sovereign power be with one, with few, or with the
many. A constitution framed in the exclusive interest
of a class, even though it be a majority of the whole, is
wrongful and perverse. Royalty, aristocracy, and
commonwealth (mo\srela) are the normnal forms; their
respective corruptions are tyranny, oligarchy, and
democracy —tyranny being a monarchical government
worked for the advantage of the monarch over all
subjects ; oligarchy, the government of a privileged class
for the advantage of the rich over the poor; and
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democracy, the government of the multitude for the
advantage of the poor over the rich. Tyranny is still
always used in a bad sense, and oligarchy generally ; but
as to democracy Aristotle’s distinction has fallen out of
political langunage, perhaps because his term for the
normal state was not specific enough. In English there
would be no difficulty in using commonawealth or republic
in Aristotle’s good sense, and demosracy in his bad one;
but it has never been done.

A last word may be added on the Greek ideal of the
State, if it should still be thought we have nothing to
learn from it. Mr. Herbert Spencer has invited us fo
look forward to a state of ultimate enlightenment on
political matters, in which “law will have no other
justification than that gained by it as maintainer of the
conditions to complete life in the associated state.” This
is almost as much as to & say that, after all this time, we
are at last coming up to the level of Aristotle, or we
might indeed say of Pericles. For in Aristotle’s view
‘complete life in the associated state” is precisely the
end and aim of government. It is what the city exists
for, and a government which doecs not honestly aim at
it has no business to exist. All other ends are subor-
dinate to this. The other ends or reasons assigned in
later times (and Mr. Spencer seems to think that they
are such as would now be assigned by most people)
wonld have appeared o Aristotle absurd or irrelevant!

! The legal doctrine of the authority of law is a differcnt matter
altogether. It belongs to the theory of sovereignty, which we shall
como to Iater.
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In fairness to ourselves, however, we must remember
that the problem of modern statecraft is of much greater
extent and more formidable complexity than those of
Greek political philosophers. After all, the citizens for
whose welfare Aristotle conceived the State to exist
were, even in the most democratic of constitutions, a
limited and privileged class. They are people of leisure
aud culture, not living by the work of their hands. To
make a true citizen of the worker in mechanical arts,
the handicraftsman who has not leisure, is thought by
Aristotle a hopeless task, and this even with reference
to the skilled and finer kinds of work. The grosser
kind of labour is assumed to be done by slaves, who are
wholly outside the sphere of political right. Not that
Aristotle would neglect the welfare of inferior freemen
or even of glaves, He would have the statesman make
them comfortable, and bring thern as near happiness as
their condition admits. Bufb of happiness in the true
gense they are incapable. We have swept away these
restrictions, and find ourselves applying the ideal of
a Greek city to cur vast and heterogeneous modern
political structures—a tremendous extension of the
difficulties. If we are not much more successful than
the Greeks, the task is greafer and the aim higher. Tt
is & lamentable fact that governments still exist which
pretend to be civilised, but which, instead of encouraging
the completeness of life in their cifizens, deliberately
hamper or suppress it in many dircctions, and by the
most detestable means. In such cases, however, it is
not that civilisation has failed, but that an essentially
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barbarous tule has coatrived to put on some of its out-
ward appearances. On the other hand, the Greeks can
hardly be said to have made any serious progress in
the art of governing dependencies; and a continuing
union of self-governing colonies with the mother
country for purposes of cxternal policy does not scem
to have been so much as conceived by them. Aristotle
would have found interesting matter in the endeavour
towards imperial foderation which now seems to have a
fair prospeet of being accomplished : and, although no
gensible Englishman or American affects to treat other
civilised nations as inferior, he might have seen some re-
markable analogies to the Hellenic sentiment of his own
time in the growing ideal of Anglo-saxon brotherhood.

Aristotle was in a singularly favourable position for
his political studies. By circumstances in no way
touching his personal credit, he was discharged from
faking an active part in public affairs. THe could survey
the Greek world as a disinterested observer, and the tran-
quillity produced by the establishment of Macedonian
supremacy gave increased opportunities of observation,
while the practical extinction of Greek independence
had not yet borne its fruit in the visible decay of public
life. After Aristotle’s time the decay spread rapidly,
and its effects were striking. His immediate successors
are said to have worked on the theory of politics, but
their books are lost, and very little seems to be known
of their results, In the later Greek schools political
speculation became stagnant. The old public spirit was
supplanted by a kind of cosmopolitan indifference. The
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Roman conqueror was regarded by the Greek rhetoricians
as the ruling Englishman in India is now regarded by
most Brahmans—as a masterful barbarian sent by the
fates, whose acts and institutions were of no importance
to the philosophic mind. There were exceptions among
thoughtful Greeks, but I believe it is generally true that
no Greek author through the whole period of Roman
dominion shows any interest in Latin literature, or treats
the Romans as intellectual equals. Whatever genuine
philosophical interest was left ran to the study of ethics,
and that as a study regarding the conduct, not of
man as & citizen, but simply of man living among men.
In many things the post- Avistotelian schools not
merely failed to make any advance on what Aristotle
had left, but fell back from the point he had reached.
Accordingly they contributed to political science nothing
worth mentioning. In Epicurus we may find a rudi-
mentary form of the Social Contract;! and the Stoics
had one fine idea, that of the world as a kind of great
city in which individual cities were like households.
This ides (which is more than once used by Cicero)
might, under other conditions, have led them to consider
the relations of independent states to one another, and
perhaps to develop something like infernational law
But there were no independent states left; there was
only the Roman power which had absorbed all the
civilised world, surrounded by dimly known and more
or less barbarous tribes and kingdoms, In the early
Roman period there is one example of a Greek who

1 guwbfiy Tes bmép rob ph Shdmrer pndé Srdrrecta.
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made a serions study of Roman institutions, Polybius,
His panegyric of the Roman constitution is remarkable
ag presenting, in a distinct form and concrete application,
the theory of mixed and balanced powers which was so
much in vogue with British publicists of the eighteenth
century, and is hardly yet obsolete among their Conti-
nental imitators.

The Romans were great as rulers and administrators,
and they created systematic law. But in philosophy
they were simply the pupils and imitators of the Greeks,
and showed themselves as little capable of invention
in politics as in any other branch. Cicero, a man both
of letters and of affairs, devoted a considerable part of
hig life to making Latin a philosophical language. He
succeeded admirably in transcribing the current ideas
of the (Greelk schools, especially those of the Stoies, in a
language far more attractive and eloquent than that of
Lis post-Aristotelian models. More than this he did
not attempt, and in any case did not achieve. Nobody
that I know of has yet succeeded in discovering a new
idea in the whole of Cicero’s philosophical or semi-
philosophical writings ; and the portions of his work on
the Commonwealth which have come down to us in a
fragmentary state are no exception to this, His theory
was mainly Stoic, and the chief peculiarity of the work
was a pretty full historical discussion of the Roman con-
stitution, which, after the example of Polybius, he
praised as combining the merits of all forms of govern-
ment. Even Roman Law, the really great and original
work of Roman intellect, owes something of its theos
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retical form to Greek philosophy. It is not our business
to congider in this place whether the debt i3 of serious
amount. Jurisprudence is a branch of pelities, but too
peculiar a branch for its history to be dwelt on in a
general sketch like the present. But the Greeks them-
selves, as we have just said, ceased to produce anything
of vital interest. The overmastering might of the
Roman empire, levelling men of all kindreds and
nations in a common subjection, finished the work
which the Macedonian supremacy had begun, and with
political independence the scientific study of politics
became extinet. 1t was a sleep of many centuries that
followed, broken only by half-conscious stirrings in the
Middle Ages. There were brilliant attempts and notable
precursers. But there was no serious revival of interest
in the thecry of politics until the Renaissance; and
the definite new birth of political thinking, and its con-
secutive growth in forms adapted to the civilisation of
modern Europe, may fairly be dated from Hobbes, and
at most cannot be put back earlier than Machiavelli.



I
THE MIDDLE AGES AND TIIE RENAISSANCE

UnpEr the Roman Empire the absence of independent
political life on the one hand, and the vast development
of muuicipal law and administration on the other, left
no roowm for theoretical politics. It was enough for the
Roman lawyers that supreme power over the Roman
world had been conferred on Caesar. So things remained
until the Empire was broken up. On its ruins there
gradually arose a new state of society, and ultimately of
public law. But still the conditions of political philo-
sophy were wanting. The cultivated leisure in which
Greek speculation was nurtwed, and which Aristotle
Tequired as the security for even an ordinary citizen’s
political competence, had been utterly destroyed, and
awaited reconstruction. The new or renovated institu-
tions that were consolidating the shattered frame of
European civilisation were as yet hardly political in any
proper sense. As Mr. James Bryce has well said, the
Middle Ages were cssentially unpolitical. Only one great
question came into prominence in the thirteenth and
D
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fourteenth centuries, and drew to itself whatever power
or interest men’s minds then had in the theoretical
treatment of affairs of State. This was the controversy
between the temporal and the spiritual power, Tt was
the common gro-;ﬁd of the disputants that the Papacy
and the Empire were both divinely ordained, and each in
its own sphere had universal jurisdiction over Christen-
dom. The point of dilference was as to the relation
of these two jurisdictions to one another. Was the
temporal ruler in the last resort subordinate to the
gpiritual, as the lesser to the greater light? or were their
dignities co-ordinate and equal? The whole reign of
Frederick IT., by the confession even of his enemies the
most extraordinary man of his age, was an unremitting
battle between the Roman Emperor and the Roman
Poutiff on this ground. Frederick, who had entered in
his office as the special favourite of the Holy See, found
himself ere long in open hostility to it, and at last
under its formal ban. Indieations are nof wanting that
he was prepared not only to mainfain the independence
of the Empire, but to carry the war into the ememy’s
camp. He aimed at nothing less than making himself
supreme in spiritual as well as temporal government.
It seems not clear how far his plans were laid in detail,
but his general intention is certain. He openly freated
the Papal censures as of no anthority, and affected in
his own person the titles especially appropriate to
spiritual dominion. He called himself, or encouraged
his followers to call him, the vicar of God on earth, the
reformer of the age, a new Klijah discomfiting the
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priests of Baal. He denounced the Pope as a Pharisee
aunointed with the oil of iniquity and sitting in the seat
of corrupt judgment, a false vicar of Christ and deceiv-
ing serpent, who disturbed the world out of mere ecnvy
at the majesty and prosperity of the Empire. It is
thought that he contemplated the erection of a new
Church in subjection to the Empire, whose centre would
have been in Sicily! The princes and people of Europe
loocked by no means unfavourably on Frederick's anti-
papal policy. But in what seemed its full tide of
success it was cut short by a death almost sudden, and
at the time not free from suspicion. The excommuni-
cated Emperor's memory was darkened, as was always
the fate of the Roman See's enemies, by the fame of
monstrous heresies and blasphemies. In his lifetime
those charges got little credence. St Louis of France,
the model of Catholic kings, turned a deaf ear to them.
Frederick himself indignantly repudiated and retorted
them. But he had notoriously committed the un-
pardonable crime of making a treaty on just and equal
terms with the Sultan of Egypt, which indeed was a
sign of political ideas too much In advance of his time
to be acceptable; and the hostility of a power which
outlives dynasties, and never forgets or forgives,
had its effect in the long run. Dante felt bound
to place Frederick II. among the unbelievers in
his TInferns, though all his sympathics must have

1 Huillard-Brékelles, e et Corrcspondance de Pierre de la Figne
Paris, 1865. The learned author draws an ingenious parallel between
Frederick II. and his minister Peter de Vinea and ocur Henry VIIL
and Thomas Cromwell.
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gone with him in his lifelong struggle against the
Roman Curia.!

The strife which Frederick II. had failed to conelude
in action was left as a heritage for the ingenuity of
medizval dialectics. It produced a considerable litera-
ture, among which there were two books, one on either
side, bearing names of lasting renown. The Papal
claims wero defended in a treatise OF the Glovernment
of Princes, begun, but left unfinished, by Thomas
Aquinas, and continued by his disciple, Ptolemy of
Lucea ; the independence of the Empire was maintained
by Dante in his equally celebrated De Monarchic.
‘We cannot say that these works develop anything like
a complete political theory., So far as they make an
approach te this, they show an unconscious reaction
from the Aristotelian to the Platonic way of hand-
ling the subject. Both the Imperialist and the Papal
champion abandon the problem of distributing power
on rational principles among the different elements in
the State. They fall back on unlimited monarchy as
the only means of keeping the peace, and trust fo
Providence for the ruler being endowed with wisdom.®
Dante goes even further than St. Thomas. His argu-

1 The words put into the mouth of Peter de Vinea {/nf. xiil. 64-
75) afford positive proof, if it were needed.

2 As to the De Regimine Principum, I follow M. Franck's opirnion
{ Réformateunrs ef Publicistes de U Europe, Paris, 1864) that there i3 no
reason te doubt the attribution of the two first books to St. Thomas
himself. The third is a later, but not much later, addition ; the fourth
is incongruous with the body of thoe work, and bears the stamp of the
Renaissance.

¢ St. Thomas disapproves tyrannicide, but holds that a tyrannical
ruler may be justly deposed, at all events in an elective monarchy,
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ment is not only for monarchy as the best form of
government, but for a universal monarchy, as necessary
for the welfare of mankind; and he maintains that the
universal monarch, having no rival to fear and no
further ambition to safisfy, can have no motive
for ruling otherwise than wisely and justly. The
Monarcha of Dante’s trentise iz Plato’s heaven-born
statesman, the dwjp Bagihikds, transferred from the
Greck city to the larger stage of mediseval Christendom.
It-is only under his rule, Dante says, that truc freedom
is possible to men, and this is the justification of his
universal dominion. Aristotle’s doetrine, that the
merit of a government must bo tested by its promotion
of the common weal of all the subjects, is fully and
axpressly adopted.

“Since the Monarch is full of love for men, as was
before touched upon, he will have all men good, which
cannot be if they live under perverted constitutions:!
wherefore the Philosopher in his Politics saith, Zhat in
a perverted Commonwealth the good man is @ bad citizen ;
but in o rightful one good man end good citizen awre
convertidle terms.  And the aim of such rightful Com-
monwealths iz liberfy, to wit that men may live for
their own sake. For citizens are not for the sake of
the Consuls, nor a nation for the King ; but contrariwise
the Consuls are for the sake of the citizens, the King
for the sake of the nation, For as a Commonwealth is
not subordinate to laws, but laws to the Commonwealth ;

 ¢¢Quod esse non potest apud oblique politizantes,” with reference
to the wapexBdaaes of Aristotle’s classification.
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so men who live according to law are not for the
service of the lawgiver, but he for theirs; which is
the Philosopher’s opinion in that which he hath left us
concerning the present matter. Hence it is plain also
that though a Consul or King in regard of means be the
lords of others, yet in regard of the end they are the
servants of others: and most of all the Monarch, who
without doubt is to be deemed the servant of all.”

We are not concerned here with the scholastie argu-
nients in favour of monarchy, drawn from the intrinsic
excellence of unity as compared with plurality, which
are used both by Dante and by St. Thomas ; nor can
we dwell at length on Dantc’s reasons for identifying
his ideal monarch with the actual prince who wore the
crown of the revived Western Empire, They deserve
some passing mention, however, if only to show what
had taken the place of political seience in even the best
minds of the time. There is nothing more curious in
literature than the proof in the second book of the
De Monarchia that the Roman people were ordained of
God to conquer the world. The Psalmist, Aristotle,
Cigero, Virgil, and Aquinas are cited as equally relevant
and binding authorities; and the application of the
language of the second Psalm fo the Roman dominion
is almost as strong as anything addressed to Frederick
II. by his Chancellor and courtiers. Tt is argued that
the Roman victories over all the other powers of the
earth were not mere vulgar conquests, but due and
formal trials by battle of the dispute for wuniversal
sovereignty, the result of which declared the judgment
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of God! Most curious of all is the argument that the
title of the Roman Empire was confirmed by the highest
possible authority in the passion of Christ. The sin of
Adam was punished in Christ, but there is no punish-
ment withont competent jurisdiction ; and, since Christ
represented all mankind, a jurisdiction extending to all
mankind was in this ease the only competent one.
Such a universal jurisdiction was that of Rome as
exercigsed by Pilate, In the third and last book Dante
proves that the authority of the Roman Empire proceeds
immediately from God, and is not held of the Pope or
the Church. Iis minute refutations of the reasons
adduced on the Papal side from the sun and moon, the
offerings of the Magi, the two swords, and so forth, now
seem to us only one degree less grotesque than the
reasons themselves.

Yet there is an earnest endeavour in this work of
Dante’s, though it is but feeling about in a dim twilight,
to find a solid ground for a real system of Turopean
public law. The monarch he conceives is not a
universal despof, but a governor of a higher order set
over the princes and rulers of particular states, and
keeping the peace between them. He is to have the
Jjurisdiction, in modern language, of an international
tribunal. “Wheresoever contention may be, there judg-
ment ought to be ;” and therefore the monarch is need-

I The “formalia duelli " prescribed by Dante as the conditions of o
just and judicially decisive war are, as might be expected, extremely
vague. Astothe carly history of trial by battle see Fustel de Coulanges,

La Monarchic Frangue, p. 453, and Mr. George Neilson's Trial 2y
Cornbat, and ep. Pollock and Maitland, Zist. Eng. Leaw, ii. 597, 630.
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ful to give judgment in the contentions which arise
between independent princes. The desire for such an
authority had not apparently been felt by the Greck
philosophers. Dante says nothing of the manner in
which the Emperor’s jurisdiction is to be exercised, or
of the means whereby his judgments are to he executed,
He must have known that his idea was far removed
from anything likely to be put in practice. Even now
we have made but feeble and halting steps towards
realising it. Still the idea was a noble one, and we
may say for it of Dante, in his own words concerning
his master Virgil— .

“ Onorate altissimo poeta.”

For the rest, we must say of all the medimval writers
on politics, as we said before of Plato, but in a much
more unqualified sense, that they really have no theory
of the State. Their aim is to maintain the cause of the
Papacy or of the Empire as the case may be. Dis-
interested study of politics was a thing beyond them.
Our own Bracton (or some one who amplified his text not
long after it was written) has elements of a constitu-
tional doctrine, but such beggarly elements as only to
show the poverty of the age in systematic thought on
such matters. He rejects the notion of au English king
being an absolute sovereign. The king is under the
law, and if he attempts to govern against law, the great
men of the land who are his companions must do some-
thing to eheck him. DBut how or by what authority the
check is to be applied we are not told: much less
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where, if not in the Crown, the ultimate political
anthority really is. Marsilio of Padua, who wrote early
in the fourteenth century,! shows a cerfain return to
Aristotelian method and results, as well as familiarity
with the Polttics, of which he adopts the terminology.
He defended government by the majority by the same
argument that Aristotle had already used as applicable
to the imperfect condition of actnally existing com-
munities. True it is that the people at large are not fit
to govern; but they can tell whether they are well or
ill governed, as a man knows whether his shoe fits him
or not without being a shoemaker, In one passage there
is a suggestion of representative government, or at any
rate the framing of laws by elected representatives.
Marsilio likewise distinetly marked the separation of
the executive power (which he calls by its modern
name) {rem the legislative; moreover, he advocated a
complete separation of temporal from spiritual authority,
and would have the temporal laws and magistrates
make no difference of persons on the score of religious
opinion. Being a zealous Imperialist, Marsilio pro-
ceeded to deny the pre-cminence of the Roman See even
in spiritual matters, and naturally incurred exeommuni-
cation, Half a century later his steps were followed
with no small vigour and effect (but this time for Galli-
can and patriotic rather than Imperial ends) in the

1 His book was first printed, it seems at Basel, in the sixteenth cen-
tury (opus insigne cui titulum fecit autor Defensorem Tacis, ete. sl
1522). In the British Museum Catalogue it has o be sought under the

title dfenandrinus, a Latinised form of his surname, whicl, however,
tho Bodleian eatalogne censnres as erroneous.
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French dialogue known as the Songe du Verger, or in
Latin Somnium Viridarii} of which the authorship is
most probably attributed to Raoul de Presles.?

The modern study of -politics, however, begins with
Machiavelli. Not that he made any definite or per-
manent contribution to political theory which can be
laid hold of as a principle fertile of new conzequences.
His works are more concerned with the details of state-
craft than with the analysis of the State. Dut we find in
him, for the first time since Aristotle, the pure passion-
less curiosity of the man of sclence. We find the
separation of Ethics and Polities, which had fallen into
neglect, not only restored, but forming the groundwork
of all Machiavelli’s reasoning, and made prominent even
to the point of apparent paradox and scandal. Machia-
velli takes no account of morality. MHe assumes cer-
tain ends to be in the view of a prince or nation.
They might be, we know by his own life and sufferings
that often they were, ends of which Machiavelli himself
disapproved. But he considers, as a purely intellectnal
problem, by what means an Ttalian ruler of the six-

1 There is some evidence that it was first composed in Latin.
The French text (“Le songe du vergier qui parle de la disputacion
du clerc et du chevalier ) was first printed at Lyons by Jacques
Maillet in 1491. The only modern edition is in vol. i. of Traiter
des droits ¢ Iberiez de U Eglise Galltcane, 1731, The Latic version
wag published in Paris in 1516. The dialogne form and the inter-
locutors appear to have been borrowed from Willlam of Occam’s
Disputatio inter clericum et mililem super polesiate praelatis ecclesioe
atque principibus lerrarum commissa.

2 For an aceount of both these authors see Franck, op. cit. pp. 135-
151, 218-250. The want of bihliographical information is a bBlemish
on M. Franck’s otherwise most useful book,



THE MIDDLE AGES AND THE RENAISSANCE 43

teenth century is most likely to attain those ends.
Religion and morality are in his assumed point of view
simply instruments in the hand of the ruler; not
masters, not always even safe guides, but useful ser-
vants and agents. The art of politics depends on the
constant principles and motives of human self-mterest
Tts details are to be learnt from history and experience.
Machiavelli's own account of his best known (though
perhaps not his most important) work, as he gave it in
a familiar letter to his friend Francesco Vettori, leaves
nothing to desire in clearness as far as it gges. The
letter describes how he spends the day in out-of-door
pursuits ; fowling in the season, or looking after his
wood-cutting, and then gossiping or playing cards ab the
roadside inn nearest his country retreat, picking up news
and noting men’s various hwmours. Dut his fime of
real pleasure is in the evening; then he casty off his
rough and muddy country dress, and arrays himself as
becomes a statesman in good company; his company
are the anclents, among whose history and thoughts he
spends this time, forgetting misfortune and poverty.
He has meditated over what hé learns from these com-
panions, and set down the chief results. “I have made,”
he says, “a treatise, De Principatibus, where I go to the
depth of my ability into the consideration of this matter,
discussing what is the nature of sovereignty,! what

1 Machiavelli's Principato is not essy to iranslate cxactly. He
means by it every form of personal government, under whatever title,
ag opposed to popular government (repubblica): these being the only

two kinds into which he thinks it worth while for his purposes to
divide governments in general.
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kinds of it there are, how they are acquired, how main-
tained, and for what causes lost,” He deseribes his
treatise, that is, as a study of pure natural history, an
inquiry by what means despotic rulers (such as then
abounded in Italy, some of greater, some of smaller pre-
tensions) are, in fact, successful or unsuccessful in con-
golidating their power. And that is cxactly what the
book is on the face of it. Machiavelli does not approve
or advige frand and treachery, as he has been charged
with doing. His own public conduct, so far as known
(and he was a public servant for many years), was up-
right both abroad and at home. He only points out
that power gained in certain ways must be maintained,
if at all, by corresponding means. It is not strange that
a man living among Italian politics, such as they then
were, and as they were closely observed and deseribed
by himself, should regard the separation of policy from
morality as a remediless evil which must be accepted.
There is no ground for saying that he did not perecive it to
bean evil atall. Norisit to be set down as the evil fruit
of his advice that other despots and usurpers in later times
have been successful by those arts which Machiavelli
described as leading to suceess, Napoleon ITL for example,
No man ever learnt the secret of despotism out of a book, -
It has always been assumed, however, that Machia-
velli had some further object in his political writings
and much controversial ingennity has been expended on
determining what it was. All kinds of opinion have
been advanced, from the vulgar prejudice that Machia-
velli was a cynical counsellor of iniquity to the pane-
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gyric of the modern writers who place Machiavelli with
Dante and Mazzini as one of the great preparers and
champions of Italian unity.! This latter view contains
at all events more truth than the old one, Machiavelli,
though by education and preference a Republican,
despaired of a strong and stable republican government
in the Italian States as he knew them. The one
pressing need for the restoration of prosperity to Italy
was to deliver her from the invaders, French, German,
and Spanish, who spoiled and ruined her: and this
could be done, as it seemed to Machiavelli, only by
some Italian prince wiser, more fortunate, and more
nobly ambitions than others making himgelf the chief
power in Italy, and gathering such strength of native
arms as would enable him to withstand the foreigner.
FYor an end so sacred in Italian eyes all the political
means of the time were justified ; and beside the possi-
bility of attaining it questions of municipal palitics and
forms of domestic government sank into insignificance.
National unity and independence was to be made the
supreme aim, even if it had to be attained through a
military despotism. 'We, who have seen German unity
accomplished (allowing for differences of civilisation and
manners) in almost exactly the same fashion that
Machiavelli conceived for Italy, can at any rate not
suppose that his idea was chimerical. That such was
indeed one of his leading ideas is beyond doubt. Tt is
not only avowed in the last chapter of the Prince, but
the subordination of internal to external politics through-

1 F. Costéro, Preface to I Principe. Milan, ete., 1875,
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out Machiavelli’s work is explicable by this fixed pur-
pose, and by this only., For Machiavelli as for Dante,
the question of assuring political life at all is still
pressing to be solved before there is time to consider
narrowly what is the best form of it. In Aristotle’s
phrase, the process of ylyvecfae Tol iy Evexev is as
yet barely accomplished, and the final problem of &b
¢hr iz thrust into the background, Therefore even
Machiavelli, full as he is of observation and practical
wisdom, is only on the threshold of political science,
His doctrine is a theory of the preservation of States
rather than a theory of the State,

In Jean Bodin’s treatise Of Commonwealth we get for
the first time the definite enunciation of at least one
capital peint of modern political doctrine. He is
entitled, indeed, to share with Hobbes the renown of
having founded the modern theory of the State; and it
may be said of him that he seized on the vital point of
it at the earliest time when it was possible. The
doctrine referred to is that of political sovereignty. In
every independent cominunity governed by law there
must be some anthority, whether residing in one person
or several, whereby the laws themselves arc established,
and from which they proceed. And this power, being
the source of law, must itself be above the law: not
above duty and meral responsibility, as Bodin carefully
explains ; but above the municipal ordinances of the par-
ticular State—the positive laws, in modern phrase—
which it creates and enforces. Find the person or persons
whom the constitution of the State permanently invests



THE MIDDLE AGES AND THE RENAISSANCE 47

with sueh authority, under whatever name, and you have
found the sovereign. * Sovereignty is a power supreme
over citizens and subjects, itself not bound by the laws.”
This power somewhere is necessary to an independent
State, and its presence is the test of national independ-
ence. Such is in outline the principle of sovereignty as
stated by Bodin, taken up a century later by Hobbes,
and adopted by all modern publicists with only more or
less variation in the manner of statement. It is one of
the things which appear tolerably simple o a modern
reader. The history of English politics and legislation
has made it specially acceptable to English readers, and
to an English lawyer it needs a certain effort of imagina-
tion to conceive that people ever thought otherwise.
Yet a little consideration will make it equally obvious
that the proposition could not have assumed a definite
shape much before the sixteenth century. The legal
supremacy of the State is conceivable only when the
State has acquired a local habitation and a permanent
establishment. The mediwval system of Kurope was
not a system of States in our sense or in the Greek
gense. It was a collection of groups, held together in the
first instance by ties of personal dependence and allegi-
ance, and connected among themselves by personal
relations of the same kind on a magnified scale. Lord-
ship and homage, from the Emperor down to the
humblest feudal tenant, swere the links in the chain of
steel which saved the world from being dissolved into
a chaog of jarring fragments. The laws and customs
which were obeyed by princes and people, by lords and
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their men, were not thought of as depending on the
local government for their efficacy. The Roman law, in
particular, was treated as having some kind of intrinsic
and absolute authority, We see its influence oven in
England, where it was never officially received. Men
sought in the shadow of the Roman Empire and its dead
institutions the unity of direction and government
which their actual life had not yet found. The old unity
of the clan had disappeared, and it was only gradually
and slowly, as kingdoms were consolidated by strong
tulers, that the newer unity of the nation took its place.
Here and there, as in England, where a clear territorial
definition was from an carly time assured by the
geographical nature of things, and foreign disturbance
was easily kept aloof, a true national feeling and life
rose up soon and waxed apace. But on the Continent
the fifteenth century was still a time when nations were
forming rather than formed; and when in the suc-
ceeding century the French monarchy began to feel its
real strength, the masterly definitions of Bodin gave
expression to a change in the political face of Turope
which was yet young. _

Bodin was a man of vast learning, and, with one
strange exception,—his polemic against sorcerers,—it
was an enlightened learning. On public economy and
many other matters his opinions were far in advance of
those current in his age. He not only strove to put in
practice, but distinctly announced as a necessary
principle, the foundation of political theory on a broad
base of historical observation. Like Machiavelli, he
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showed in his own conduct as a citizen a settled attach-
ment to freedom and justice, and suffered for his con-
stancy. Yet we find in Bodin’s doctrine, as in that of
Machiavelli before him and Hobbes after him, a certain
apparent Jeaning in favour of absolute power. He not
only defines sovereignty as a power not subject to the
laws, but, on the contrary, maker and master of them—
a power which so far may belong to one, to few, or to
many, to a king, to an assembly, or to both together—
but he is prone to identify the theoretical sovereign with
the actual king in States where a king oxists. For his
own country this might be done without grave difficnlty :
but Bodin was not content without foreign instances,
and England, even when in the hands of the Tudors the
power of the Crown had reached its utmost height, gave
him a great deal of trouble. He recognises more fairly
than Hobbes the possibility of a limited monarch. The
Emperor, he says, is no absolute sovereign, for he is
bound by the ordinances and decrees of the (German
princes,  Probably Bodin's posibion is to be accounted
for by his practical view of the French monarchy.
Doubtless the king’s power appeared to him, as indeed
it was, the only one then capable of governing France
with tolerable efficiency and equity. And it is curious
to see what limite Bodin, herein less rigidly consistent
than Hobbes, proceeds to impose on monarchical power
after he has defined it as unlimited. Sovereign authority,
a3 we have seen, is the absolute power in the State,
wherever that may be. Itis that power which is neither
temporary, nor delegated, nor subject to particular rules
E
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which it cannot alter, nor answerable to any other power
on earth. “ Maiestas nec maiore potestate, nec legibus
ullis, nec tempore definitur . . . princeps populusque in
quibus maiestas inest rationcm rerum gestarum nemini
praeterguam immortali Deo reddere coguntur.”! And
such power, as matter of legal and historical fact, belongs
to the kings of France. DBuf this only means that they
have no legal duties to their subjects. They lhave moral
duties, or, as Bodin says in the language of the juris-
prudence of his day, they remain bound by the law of
nature : “Quod summum in Republica imperium legibus
solutum diximus, nihil ad divinas aut nature leges
pertinet.” Thus an absolute prince is bound in moral
duty and honcur by his conventions with other princes
aﬁrulcrs, and even with his own subjects. Tn certain
cases lie is bound by the promises of his predecessors;
though no sovereign power {(as ancicnt writers had
already scen) can bind its successors in the sense of
making a law that shall be unalferable and of perpetual
ebligation. Bodin shows at some length, and with
much perspicuity, both on principle and by historical
examples, the idleness of assuming to make laws irrevoc-
able. The sovercign power could, it is admitted, repeal
the law but for the clause forbidding repeal. But such
& clause ig itself part of the Jaw, so that the sovereign
can repeal the body and the supposed safeguard of the
law together. If there is a legislative power which
cannot do this, it is not rcally sovereign. So far Bodin

1 Bodin's own Tatin version of his work is really a new recension,
and is fuller and more precise in language than the French.
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is on firm ground, and seems in full possession of the
modern theory. He has distinguished legal obligation
in the strict sense from purely moral and honourable
duties on the one hand, and from the duties created by
eonvention between independent powers on the other,
He has made a great step towards the clear separation
of the legal from the ethical sphere of thought within
political science itself—a thing only less in importance
than Aristotle’s original separation of Politics from
Ethies.

But at this point Bodin’s sureness of foot fails him.
He tells us of organic laws or rules which may be so
closely associated with the very nature of this or that
sovereignty that they cannot be abrogated by the
sovereign power itself, and he instances the rule of sue-
cession to the French crown. Again, there are insti-
tutions of society, such as the family and property,
which he assumes as the foundation of the State; and
with these even the sovereign power cannot meddle!
From the inviclability of property he draws the con-
sequence that not the most absolute monarch can law-
fully tax his subjects without their comsent. At this
day we should say that these are excellent maxims
of policy, but do not affect the State’s legal supremacy,
or (to anticipate the classical English name for the
thing as it appears in our own constitution) the omni-
potence of Parliament. There are things which no

} Bodin charges Aristoile with omitting the family from lis
delinition of the State. As Aristotle explicitly leads up to the State
from the family, and defines the family as the unit of the State, it is
diffioult to see what Bodin meant.
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ruler in his senses would do, things which very few or
none can afford to do. Just so there are many things
a private man i3 legally entitled to do which he will
not do if he is wise, or which no man of common sense
or common good feeling will do. But his legal right is
not thereby affected. And so, too, particular authorities
in the State may have legal powers which are in
practice never exercised, and which it would be im-
politic to exercise in almost amy conceivable cage.
There is ne doubt that in England the Crown is legally
entitled to refuse assont to a Bill passed by both Houses
of Parliament, though such a thing has not been done
for more than a century and a half, and as far as human
foresight can go will never be done again. As a harsh
or foolish exercise of legal or political rights does not
cease to be within the agent’s right because it is harsh
or foolish, so an unwise or morally wrongful act of
soverelgn power is not the less an act of sovereign power
because it is unwise or wrong.  On this point, therefore,
Bodin is not consistent. DLuf this is nothing to be
wondered ab: it seldom happens that an acute thinker
who ig in the main in advance of hiz time either fully
accomplishes the working out of his own ideas or sees
the way clear fo it.

Bodin’s opinions in matters of detail are for the most
part worthy of his exposition of leading principles. He
condemned slavery without reserve, and advocated a
comprehensive toleration of religious opinion. Not only
did he anticipate, as we have just seen, the amalytical
method of Hobbes ; he anticipated the historical method
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of Mantesquien by a detailed discussion of the influence
of climate and geographical conditions on political
institutions and government. Iis work attained a great
reputation in a short time. Desides the author’s own
Latin version,an English translation appeared earlyin the
seventeenth century. There is little doubt that Bodm
not only prepared the way for Hobbes and Montesquleu
but that both of them—writers dlﬁ‘enm from onc another
ag widely as possible in method, manner, and purpose
—actually studied and profited by him,

Turning to England, we find attempts in speculative
polities arising out of the study of the English consti-
tution and laws as early as the fifteenth century. Tor-
tescue, both in his book De laudibus legum Anglicc and
in hiy less known treatises on the Law of Nature and
the Monarchy of England! is careful to represent the
king’s power as not absclule but limited by the law, ar,
to use the language borrowed by him from St. Thomas
Aquinas’s De Regimine Prineipum, not “royal” but “poli-
tical” The king is the head of the body politic, but
can act only according to its constitution and by the
appropriate organs in each case. And it is said in
general terms that the king’s power is derived from
the consent of the people. DBut the question where
political supremacy really lies is not followed up.
Neither is any, definite theory of the origin of govern-
went put forward. More's Utopia calls for mention

1 TFortescue's Monarchia, otherwise *On the Governance of England,”
was critically edited for the Ozford University Press in 1835 by Mr.
C. Plummer, with an introduction and notes abounding in excellent
learning on medimval history and pelitics,
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on account of its literary fame ; but, though it contains
incidentally not a few shrewd eriticismns, open and
coverf, on the state of English society in the first
quarter of the sixteenth century, we cannot count it
as an addition to political science, It is a Platonic or
ultra-Platonic fancy, bred of the Platonism of the Re-
naissance. Even more than the Eepublic of Plato it
belongs to the poetry as distinguished from the philo-
sophy of politics. In the De Repubdlica Anglorum or
English  Commonwealth of Sir Thomas Smith, first
published after the author’s death “in 1583, we find
something much more like a forernnner of Hobbes.
Indeed, so clear and precise are Smith’s chapters on
Soverelanty that one is tempted to think he must
gsomehow have had knowledge of Bodin’s work. At
the outset he defines political supremacy in a manner
by no means unlike Bodin’s. When he comes to English
institutions in particular, he states the ommipotence of
Parliament in the most formal manner, and so far as 1
know for the first time, as if on purpose to contradict
Bodin’s argument that the monarchy of England is really
abselute. “The Parliament abrogateth old laws, maketh
new, giveth order for things past and for things here-
after to be followed, changeth right and possessions of
private men, legitimateth bastards, establisheth forms
of religion, altereth weights and measures, giveth form
of succession to the crown, defineth of doubtful rights
whereof is no law alrcady made. . . . And to be short,
all that ever the people of Rome might do, ¢ither Cen-
turiatis Comiliis or ¢ributds, the same may be done
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by the Parliament of England; which representeth and
hath the power of the whole realm, both the head and
body.” It is true that Bodin's De Republica was
published only in 1577, the year of Smith’s death. But
we know that Smith's work was composed while he
was ambassador at the French Court, and considering
how long books often waited for publication at that
time, we may fairly suppose that Bodin's freatise, or
at least the introductory part of it, was already in
existence, and that a certain number of scholars were
acquainted with its confents. Even a century later a
great deal of private communication of this kind went
on. Sir Thomas Smith's principles, wherever he got
them, have the merit of being much the clearest which
down to that time had been put into shape by an English
author or in the English language.

‘We now come to Hobbes, with whom the modern
school of political theory begins. Aristotle effected the
separation of Kthics from Politics. From Hobbes, or
rather through Hobbes, we get the further separation of
policy from legality—of that which is wise or expedi-
ent from that which is allowed by positive law. The
political theory of Hobbes runs more or less through
everything that he wrote, but is especially contained in
his Zeviathan.! This famons and much-decried treatise
contains a great deal of curious learning of all sorts,
including not a few theological eccentrieitics. But the
principles laid down by Hobbes whick have had a
sorious effect upon later political thinking may be re-

! Some further details may be found in a lecture of mine on Iobbes,
published in the National Review, September 1894,
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duced to two. One of these is the principle of
sox‘r_e.{eignty; the other is the theory of the origin of
civil society in contract. We have alrcady seen the
doctrine of soverei?gnty as it was stated in the preceding
century by Bodin. With him it rested on a pure
analysis of the fact of civilised government. In every
form of government you must come at last to some
power which is absolute, to which all other powers of
the State are subject, and which itself is subject to none.
The possession of such power is sovereignty, and the
person or body in whom it resides is the sovereign.
Hobbes is in one respect less enterprising and straight-
forward than Bodin. In his anxiety to fortify the
doctrine of sovereignty and to leave no excuse for
disputing the autherity of the State, he gives an
elaborate account of the construction of the State by
an original covenant bhetween its members. This
imaginary covenant, modified in its terms and circum-
stances aeccording to the conclusion which the par-
ticular author sought to establish, became familiar to
later publicists as the Original or Social Contract. If
we are called upon to say in one sentence what Hobbes
did, we must say that he supporfed a clear and sound
doctrine by needless and untenable fiction, and for the
purposc of deducing eonsequences from it which it would
not bear, This, however, is no more than has to be said
of many of the most able men in all ages. Hobbes’s firm
grasp of all his ideas, and the admirable clearncss with
which his arguments and results, whether right or
wrong, are invariably stated, make him the first classic
of English political science.
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Let us now see how Hobbes goes to work to con-
siract the State. Men, taking them all round, are by
nature equal, none being so strong in body or mind
that he need not be in fear of others, or so weak that
he may not be dangerous to there. Men living without
any common power set over them wounld be in a state
of mutual fear and enmity, that is, in a state of war.
Such a state of things in permanence would be intolor-
able; in it there is no property, no law, and no justice.
Every man will aim at securing his own safety, and
for that purpose will take all he can get. Peace is good,
but life is necessary, and in the state of war it is our
right to use all means to defend ourselves.

The only way to peace is for men to abandon so much
of their natural rights as is inconsistent with living in
peace. This again can only be done by mutual agree-
ment ; and the faithful performance of such an agree-
ment, as cvidently tending to self-preservation, Is a rule
of reason, or in Hobbes’s use of the term, “a law of
nature.” Buot a mere agreement to live together in
peace is insufficient. Men’s individual passions and
ambitions would speedily break up a society resting on
no better foundation. There must be “a common
power to keep them in awe, and to direct their actions
to the common benefit” This is effected by all the
members of the community giving up their naural
rights to some man or body of men in whom their
united power is henceforth to be vested. Every
member of the community gives up te the chosen head
the right of governing himself on condition that every
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other member does the same. The person or body so
invested with the power of the whole becomes a kind
of new person; “and he that carrieth this person is
called sovereign, and hath sovereign power ; and every
one besides, his subject.”

It is by no means easy to make out whether Hobbes
intended this to be taken as a true account of the
manner in which civil governments had been estab-
lished as a matter of fact. I think he would have been
prepared to say that it would make no difference to his
argument whether it were so or not; at any rate, he is
prepared to show to any one who presumes to traverse
the story of the original covenant that if he disputes it
he has no title to live in society at all. Hobbes pro-
ceeds to deduce from this institution of the Common-
wealth, as he calls it, the attributes of sovereignty.
The sovereign’s authority is derived from the consent
of the subjects, and he is their agent for the purpose of
directing their united strength for the common benefit;
but he is an agent with unlimited diseretion, and with
an authority which cannot be revoked. The subjects
cannot Jchange the form of government, for that would
be a breach of the original covenant both towards the
sovereign and towards one another. The sovereign
cannot forfeit his power, for he made no covenant, and
there is none therefore which he can break. Any sub-
ject wha dissents from the institution of the sovereign
thereby ceases to be a member of the community and
remits himself to the original state of war, in which
any one who can may destroy him without violating
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any right. For similar reasons the sovereign is
irresponsible and unpunishable. No man can complain
of what his agent does within the authority given him,
and in the case of a political sovereign all acts of
sovereignty have been authorised beforehand by all the
subjects. Holders of sovereign power may commit
Iniquity but not injustice. The sovereign, again, is the
sole judge of what is necessary for the defence and
security of the commonwealth, and, in partieular, of the
question what doctrines are fit to be taught in it. There
arc likewise annexed to sovereignty the powers of
legislature and judicature, of making war and peace,
of choosing counsellors and officers, of rewarding and
punishing, and of regulating titles and precedence.
All these rights are indivisible and incommunicable ;
the sovereign may delegate them, but cannot abandon
them. Hobbes 1s perfectly aware that the sovereign
thus defined need not be one man ; but he is neverthe-
less anxious to show that in England the king alone
is sovereign, Yet in his principsl work he gives very
little express argument to this topic. He shows, as
Bodin has shown before him, that sovereign power
cannot be divided, and this he seems to think fatal
to all doctrines of mixed or limited monarchy.
The loose language of some constitutional advocates
ig taken by him ag stamping their caunse itself with
repugnance to the nature of things. It does not
occur to him as possible that sovereignty should
be vested in a compound as well as in a simple
body. '
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The limits of sovereignty, or the liberty of the subject,
as they may be indifferently called in Hobbes's view,
are defined as consisting in those powers or rights of
the individual man which he canuot surrender by any
covenant. Thus no man can be bound to lill himself,
to abstain from self-preservation, or to aceuse himself;
and more generally the obligation of subjects to the
sovereign lasts no longer than he has power to protect
them.

Hobbes’s further consideration of civil laws gives
him occasion to enter more in detail upon the relation
of the soversign power in a State to its municipal laws.
His definition, with its introductory explanation, really
contains all the points which have only in the present
century been worked out by the English school of juris-
prudence.

“Law in general is not counsel but ecommand; ner
a command of any man to any man; but (I;ﬁy of him
whose command is addressed fo one formerly” (ie
already, by having agreed to be his subject) “ obliged to
cbey him. And as for civil law, it addeth only the
name of the person- commanding, which is persona
civitaits, the person of the Commonwealth.

“ Which congidered, I define civil law in this manner.
Civil law is fo every subject those rules which the
Commonwealth hath commanded him by word, writing,
or other sufficient sign of the will, to make use of for
the distinetion of right and wrong; that is to say, of
what is contrary and what is nob counfrary to the
rule.”
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Right and wrong, in the legal sense, are that which
the law of the State allows and forbids, and nothing else.
To understand this is one of the first conditions of clear
legal and political thinking, and it is Hobbes’s great
merit to have made this clear beyond the possibility of
misunderstanding. No one who has grasped Hobbes's
definition can sver be misled by verbal conceits about
laws of the State which are contrary to natural right, or
the law of nature, not being binding. All such language
is mischievous, as confusing the moral and political
grounds of positive law with its actual force. In practice
we all know that the officers of the State eannot enter-
tain complaints that the laws enacted by the supreme
power in the State are in the complainant’s opinion
unjust. It would be impossible for government to be
carried on if they did. Laws have to be obeyed, as
between the State and the subject, not because they are
reasonahble, but because the State has so commanded.
The laws may be, and in a wisely ordered State will be,
the result of the fullest discussion which the nature of
the case admits, and subsequent criticism may be allowed
or even invited. Dut while the laws exist they have
to be obeyed. The citizen who sets himself against the
authority of the State is thereby, so far as in him lies,
dissolving civil society ; and this was the solid truth
which Hobbes expressed in the curiously artificial form
of his original covenant. Some of TTobbes’s consequences
from his definition of civil law are these : The soversign
is the sole legislator in all commonwealths, and having
power to make and repeal laws is not subject to the
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¢ivil Jaw. For practical purposes it would be more
useful to convert this proposition and say that the
ultimate test of sovereignty in a given commonwealth
is the unlimtted power of legislation, If Hobbes had
applied the rule in this form to England, he would have
found some trouble in escaping Sir Thomas Smith's
conclusion. Then customary law depends for its force
on “the will of the sovereign sigpified by his silence.”
For enstom “is no longer law, than the sovereign shall
be silent therein.” When it is said that law can never
be against reason, this is true, but with the explanation
that the commonwealth, that is, “the sovereign, which
is the person of the commonwealth,” is the supreme
judge of what is reasonable. The next consequence
would startle the reader who took up Hobbes expect-
ing to find in him nothing but maxims of despotism.
It is that law, being a command addressed to the
subject, must be communicated in order to be effectual,
No one is answerable for breach of the law who is
incapable of entering into the original covenant of
institution or understanding its consequences; nor
is a man answerable if without his own default he
had not “the means to take notice of any particular
law.”

We said above that the distinction between legality
and policy comes to us through Hobbes. The survey
of Hobbes’s leading doctrines has now enabled us to sce
how it comes. Iobbes defines legal sovereignty and
legal obligation with admirable strength and precision ;
but then he endeavours to swallow up policy, and to
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a congiderable extent even morality, in positive law,
This made it necessary to carry the work of division
further, But it was a long time before this was done.
It was Austin who completed the process in England :
and cven his work was so encumbered and entangled
with irrelevant and mostly bad moral philosophy as to
spoil his philosophy of law. It would not be too much to
say that Professor Holland's Elements of Jurisprudence is
the first work of pure scientific jurisprudence which has
appeared in England—that is, of the general science of
law dislinetly separated from the ethical part of polities.
Hobbes had indeed influence cnough in England to
provoke a reaction, DBut its leaders applied themselves
to the wrong part of Ilobbes’s work. Instead of making
the doctrine of sovereignty the starting-point of fresh
criticism and construction, they endeavoured to avoid
Ilobbes's consequences by devising a different sort of
original contract as the assumed foundation of society.!
This task we shall see undertaken by the publicists of
the eighteenth century. We shall see the original con-
tract, seized on as a watchword by the enthusiasm of
Roussean, grow from an arid fiction into a great and
dangerous deceit of nations. But we shall also meet
with penctrating and observant minds, which the eon-
struction of society by fiction fails to satisfy. We shall
see the dawn of the historical method in the great

¥ The mght kind of improvement on Hobbes was attempted by
Spinoza in his unfinished Traciatus Politieus. But the general aver
siom to Spinoza’s philosephy which prevailed far a eentury after his

death prevented this, so far as I know, frem huving any influence
whatever,
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Frenchman Montesquien ; we shall see it in its full
power in the work of one greater than Montesquien,
one of the profoundest political thinkers, and yeE, by no
fault of his own, one of the least fortunate statesmen
who ever lived—our own Burke,



I1x
THE EIGHTEENTH CENTURY AND THE SOCIAL CONTRACT

THE movement in political speculation of which Locke
stands at the head was the result not of a pure develop-
ment of scientific ideas, but of the necéssity for having
a theory to justify accomplished facts. Locke’s Essay
on Civil Government is in truth an elaborate apology
for the Revolution of 1688 ; not ostensibly for its right-
eousness or policy in the particular cireumstances, but
for the possibility of such a proceeding being rightful
in any cirenmstances, The partisans of James II. took
their stand on a supposed indefeasible right of kings,
derived from a supposed divine institution of monarchy.
The doctrine of divine right has to modern eyes no sort
of merit. It was not rational, it was not ingenious, it
was not even ancient, A certain sanctity had indeed
attached to kings from time immemorial. But this be-
longed to the office, not to the persen apart from the
office. Because the man had a kind of sacred character
while he was king, it by no means followed that being
once made king he could not be unmade, or was entitled
to retain and exercise the office without conditions.
F



66 HISTORY OF THE SCIENCE OF POLITICS

The notion of the office itself being something ahove
human digposition and jurisdiction had been accepted
only in the current century. Still, absurd as it was, it
was fortified by a great show of respectable authority.
It had taken root in many minds, and become a motive
or a stumbling-block in many good men's consciences.
The Whigs needed an antidote, and Locke found one in
his modified version of the original compact. Hooker
had to some extent prepared the way. Long before his
time Fortescue, and probably others, had, in a. confused
fashion, represented the English constitution as in some
way founded on the deliberate assent of the original
founders of the Commonwealth. In the first book of
Hooker’s treatise of the Laws of Eecclesiastical Polity
the conception takes a distinet shape. The plainer-
gpoken doctrine of the natural state of war which after-
wards gave so much offence in Hobbes iz virtually
foreshadowed in Hooker's paragraph on the condition
of men without eivil government: and the origin of
government Iz in express terms referred to “ deliberate
advice, consultation, and composition betwesn men.”
Hocker adds his opinion that there is “no impossibility
in nature considered by itself, but that men might have
lived without any public regiment”; a phrase which
looks like a wilful contradiction of Aristotle’s axiom,
though, considering the respect with which Iooker
constantly cites Aristotle, it is difficult to believe that
it was in fact so meant. We may also discover both
here and in the unfinished eighth book a pascent theory
of sovereignty, but it is nascent at most. Had the
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divine to whom the name of Judicious was eminently
applied by the next generation worked ouf anything
definite in this direction, it would probably have shown
more regard for the historical conditions of English
politics and the practical possibilities of government
than the heroic method of Hobbes.

Locke sets to worl to cast the ideas of Hooker (whom
he expressly cites) into a better defined form. His
definition of political power is curicusly lumbering and
lIoaded with qualifications, as if he were afraid of giving
a handle te despotism. He hegins with a state of
nature, but he conceives of it otherwise than Hobbes.
The mark of the state of nature is the “want of a
common judge with authority ”; but men in this state
are not in absolute anarchy. They are subject to the
law_ of reason, which “teaches all mankind, who will
but consult it, that being all equal and independent, no
one ought to harm another in his life, health, liberty, or
possessions.” The state of war arises only when some
one, not having the law of reason before his eyes, puts
himself out of its protection by offering violence to
others. Locke has an answer in due form to the ques-
tion by what right the others may resist and even kill
the offender. In the state of nature every one alike
has the executive power of the law of nature ; and this
power is even in modern societies the only justification
for the exercise of sovereignty over aliens within the
territorial dominion of a State. One would here expect
Locke to come at once to the original compact ; but he
is too wary for this. He will first establish as much
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private right as he can; and he argues with much
ingenuity for a natyral right of property which is
altogether a.nteﬁgdent to gazfé@_ment. Every man is
said to have “a property in his own person,”* and this
is extended to things which he has changed from their
natural state by doing work upon them, or in Locke’s
phrase, “hath mixed his labour with.” Conflict of
Interests is foreseem, and is accordingly forestalled by
the rule of nature that the right of property is limited
by capacity of enjoyment, or at any rate of permanent
safe custody. After some preliminary diseussion of the
constitution of the family we come at length to political
society, which is described In a curiously indecisive
manner, Man “hath by nature a power not ounly to
preserve his property, that is:r}'lis life, liberty, and estate,
against the injuries and attempts of other men, but to
judge of and punish the breach of that law™ (ie. the
law of nature) “in others, . . . But because no political
society can be, nor subsist without having in itself the
power to preserve the property, and in order thereunto,
punish the offences of all of that society ; there, and
there only, is political soctety, where every one of the
members hath quitted this natural power, and resigned
it up into the hands of the community in all cases that
exclude him not from appealing for protection to the
law established by it. And thus all private judgment
of every particular member being excluded, the com-
munity comes to be umpire by settled standing rules,

1 Ulpian's contrary opinion ‘“dominus membrorum sunerum nemo
videtur” (D. ix. 2, ad. leg. Aquil. 13) is more acceptable both to
modern lawyers and to modern philosophers,
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indifferent and the same to all parties.” Every man,
as with Hobbes, gives up his actual power to the com-
munity ; but he gives it up not absolutely, but for
particular and limited purposes. “Whoever joins an exist-
ing commonwealth becomes a party to the original con-
tract on which it rests by accepting the benefit of it, and
is as much bound as if he had been present and assisting
at the first institution. Locke then proves (no doubt as
against Hobbes) that an absolute moparchy is not a
civil society at all, for an absolute monarch, being no
«Common judge with anthority ” to decide between him-
self and his subjects, is really in the state of nature
with regard to them. When a political society is
formed, the rigllj of a majority to be the ultimate
source of power is deduced as a practical necessity.
Without such right the commonwealth could not act
as one body at all. And for this Locke appeals to
actual usage : “We see that in assemblies empowered
to act by positive laws, where no number is set by that
positive law which empowers them, the act of the
majority passes for the act of the whole, and of course
determines, as having by the law of nature and reason
the power of the whole.”

Political society, then, is in Loacke’s theory consti-
tuted by the compact of iis original members, a compact
renewed from generation to generation in the persgﬁ of
ev&}: citizen when he comes to an age of discretion to
choose his allegiance. If he chooseg, as in the vast
majority of cases he does, to go on living in the State
where he was brought up, he thereby becomes a party to
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its Constitution, and authorises its sovereignty over him.
But the sovereignty of the society is not absolute. It is
limited to the ends for which it was conferred; the
State is like a corporate joint-stock company, whose
operations cannot lawfully extend beyond the purposes
for which it was incorporated. Men have established
governments not to control their lives altogether, but
“for the mutual preservation of their lives, liberties,
and estates” Forms of government may be and are
various, but the fundamental principles are the same.
The legislative power is supreme, and all members of
the State owe obedience to it; but its authority is not
arbitrary. First, it must be exercised as it was given,
for the good of the subjects. Secondly, it must dispense
justice by standing laws and authorised judges; for
under irregular arbitrary power the subjects would be
worse off than in the state of nature. Thirdly, no man
can be deprived of any part of his property without his
own congent, given either in person or by his re-
presentatives ; or as Locke more eorrectly puts it in
summing up, “ they must not raise taxes on the property
of the people, without the consent of the people, given by
themselves or their deputies...’." Fourthly, the legislature
cannot transfer its powers to any other person or body.
These are organic maxims of government which (so far as
one can make surc of Locke’s meaning) cannot be dis-
pensed with by any power whatever. HExcellent maxims
they are, but we should now say that they are rules of
political expediency, not limits to the legal capacity of
the authority by whom laws themselves are made,
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Locke is aware, it should be said, of the objection
that the state of nature is an unproved and improbable
assumption, and the original contract, therefore, no better
than a fiction. He seriously endeavours to deal with it,
though the atternpt cannot be pronounced suceessful. The
state of nature, he says, is exhibited as a thing really
existing in modern times by the relation of independ-
ent States to one another. As to the want of evidence
that it was the primeval state of mankind in general, he
says that the very obscurity of all early records and
absence of positive knowledge leave the ground all the
more clear for any probable hypothesis of the origin of
society.

Subject to these conditions, which in some points
curipusly resemble those imposed on sovereignty by
Bedin, Locke is quite clear that, “ whilst the government
subsists, the legislative is the supreme power ; for what
can give laws $o another, must needs be superior to him.”
But its authority is not indefeasible : “being only a
fiduciary power to act for certain ends,” it may be forfeited
by misuse. Under every form of government the com-
munity retains a supreme power of self-preservation, a
power which, underlying all positive institutions, and not
being bound to any of them, “can never fake place till
the government be dissolved,” Hobbes would say that
this alleged power is merely a specious name for the de
Jacto possibility of a successful rebellion, followed by a
return to the matural state of war, in other words for
that anarchy which is to be avoided at all costs.
Further on Locke, as if to meet this objection, is at no
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small pains to show that the dissolution of governments
is to be distinguished from that of societies. “Where
the society is dissolved, the government cannot
rentain 3 but governments may be altered or dissolved
from within, and the society not be destroyed. Locke
geems to regard the original agreement as having two
stages. TFirst, people agree to live in & commonwealth ;
next, that the institutions of their particular common-
wealth shall have this or that form. So far as the
agreement concerns the establishment of a community
in general, it 13 perpetual and irrevocable; so far as it
places authority in the hands of a dynasty or an
assembly, it is subject to revision whenever organic
change is demanded by the common good. Locke
illustrates his position by cases hiypothetical in terms,
but having a transparent refercnce to the English
Constitution and the Revolution of 1688. He never
distinctly faces the question whether a change of
government can take place within the limits of positive
law. This omission seems remarkable when we re-
member that the Convention Parliament, *“lawfully,
fully, and freely representing all the estates of the
people of this realm,” had expressed itself on this point
in the affirmative in sufficiently plain terms. It is im-
possible to read the Bill of Rights carefully without
seeing that its framers were convinced not only of the
justice and policy but of the striet legality of their
proceedings. Technical difficulties were felt as to the
exact manner in which James I had legally ceased to
be king. But the Revolution was conducted throughout
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as a reformation within the law, nay, as a restoration of
the law, not as a breaking of legal bonds which had
become intolerable. It was Locke’s way, however, to
swallow up legality in policy almost as much as Hobbes
had swallowed up poliey in legality.

At one point Lecke comes down, as against Hobbes,
on the hard bottom of facts, and does it with great
effect. He expects the objection that “this hypothesis™
{of the possible forfeiture of political power) “lays a
ferment for frequent rebelhon And he angwers, “ No
more than any other hypothes1s for when the people
are made miserable, and find themselves exposed to the
ill-usage of arbitrary power, cry up their governors as
much as you will, for sons of Jupiter; let them be
sacred or divine, descended or authorised from heaven;
give them out for whom or what you please, the same
will happen.” The preaching of Hobbes's irrevocable
covenant of sovereignty, or Filmer's patriarchal title of
kings deduced from Adam, will not make people endure
a government that is in fact unendurable. Tt is by no
means clear that Hobbes was not ready to say it would;
it is clear, at any rate, from divers passages in his
Leviathan and elsewhere, that he set an exaggerated
value upon the influence of political theories propagated
under colour of civil or ecclesiastical authority. He
seems to have thought the bulk of men would believe
whatever their superiors told them, even when their
own obvious interests were concerned, and the sovereign
might make them believe what he pleased if he took
care to allow no superior but himself.
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For the rest, the hesitations and half-truths of Locke
and his followers are partly to be accounted for by the
practical conditions of their work. They dared not say
distinctly that the king of England was not sovereign
in the political sense of sovereignty. Locke “says, for
example, that “in some commonwealths, where the
legislative is not alwayse in being, and the exccutive is
vested in a single person, who has also a share in the
legislative, there that single person in a very tolerable
sense may also be called supreme.” Desides this, Locke
was evidently afraid on principle of over-definition.
He is nowhere so precise on the supreme suthority of
Parliament (for the English Parliament is constantly in
his mind when he speaks of the “legislative ™) as Sir
Thomas Smith a century before him. On prerogative,
again, he is not so plain-spoken or exact as Sclden had
been. Selden, like a clear-headed lawyer, said there
was no mystery at all. Prerogative is the law which
peculiarly concerns the Crown, and is not different in
kind from any other branch of law.! With Locke there
is still a shadow of mystery about it. Prerogative is a
vague and extraordinary discretion, limited, like the
legislative power itself, by the rule that it must be
employed in good faith for the public advantage.

The plastic fiction of the original contract had been
used by Hobbes to generate the absolute power of his
Leviathan, and by Locke to show that a moderate con-
stitutional government not merely was justified by the
law o?nature, but was the only government so justified.

1 Selden, Table-talk, s.v. Prerogative.
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It remained for Rousseau to employ the same fiction for
purposes which Hobbes would have thought the very
madness of anarchy, and at which Locke would have
been appalled. Locke’s propositions, as Mr. Morley has
pointed out, are guarded by practical reserve on all sides,
and are as far as possible from being portable and
universal dogmas. Roussean was more popular than
TLocke, and more dogmatic than Hobbes. The resuld
was that the Conérat Social became one of the most
successful and fatal of political impogtures.!

Roussean’s social contract is distinguished from that
of other speculators in purporting to create a common
and sovercign power, and yet leave every confracting
party as free as he was before, and owing cbedience
only to himself. Tvery man gives up himself and his
individual rights as fully as in Hobbes’s covenant. DBat
the surrcnder is to the whole society, not to & sovereign.
“Chacun se donnant & fous ne se donne & personne.”
The texrms of the contract (for Rousseau knows all about
the terms) are as follows :—" Each of us puts his persen
and faculties in a commeon stock under the sovereign
direction of the general will; and we receive every
member as an inseparable part of the whole” Every
member is called cifizen as having a share in the

1 Tt contains incidentally one of the many fallacies of international
law which have been warmly espoused {by no means out of pure philan-
thropy) by certain Continental statesuen and publicists : ¢ La guerre
n'cst point une relation d'homme 4 homme, mais une relation d’état &
état.” This leads straight te the monstrous proposition that no one
not specially authorised by the State may defend his own homestead

against an invader, and has been used by the publicists in question for
that purpose.
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sovereignty, subject as owing obedience to the laws made
by the State. Whoever refuses to obey the general will
is to be compelled by the whole body to obey it:
“which is as much as to say that he will be comgglled
to be free —an ominous phrase. The sovereign power
thus created is spoken of in a tone which Hobbes could
not surpass. It is inalienable, indivisible, and, it would
seem, infallible, if you can only get the “general will”
truly expressed. The sovereign is bound to be just in
the sense of having mno respect of persons. Law is
defined by the one mark of generality, so that the choice
of a king or a dynasty cannot be a legislative act. A
definition by which the Dill of Rights is partly a law
and partly not, and the Aect of Settlement is not one
at all, does not particularly commend itself to the
English student of politics. Rousseau’s object is
apparently to reconcile Hobbes's dictum that no law can
be unjust, which he adopts, with his own definition
of the justice required in the sovereign. Further, no
power in the State can be sovereign. The legislator is
not sovereign, but the organ and servant of the sovereign
community. The government is not the sovereign, but
a mediator between the community in its corporate and
sovereign capacity and its individual members as
subjects. As the government cannot legislate, so the
sovereign cannot govern directly. But the tendency of
governments ig to aim at usurping sovereignfy; sooner
or later the ruler subjugates the sovereign, and the
fundamental pact of society is broken. This is the in-
herent weakness of all commonwealths, by which they
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ultimately perish. The political as well as the natural
body is on the way to death from the moment it begins
to live,

Roussean does not fail to see that the complete
exercise of sovereign power, according to his notion of
it, is impeossible; for how are the sovereign people all to
come together? Mis answer is that modern States are
a great deal too large: he would restore the independent
Greek city, or what he supposed it to be. When the
people are assembled every citizen is equally a magis-
trate, and all government is in abeyance. Represent-
ative government, where it exists, is only a makeshift;
deputies of the people cannot really represent its power,
they can be only limited agents whose acts need ratifica-
tion. English liberty is an illusion; for the English
people is the slave of the Parliament it makes. Delitical
representation is indeed no befter than a rag of feudal
iniquity, Thus for want of a proper declaration of the
“general will” there is hardly a nation on earth
which possesses laws in any proper sense. But then,
how to unite the just and true sovereignty of the people
with the size and defensive resources of the medern
State ? TRousseau promised to deal at large with this
question, but did not perform his promise in the Contraz
Social, or any other published writing,! Apparently his
plan would have been the establishment of some sort
of federal government for purposes of external policy.

1 It is stated that he left materials on this subject which wers
destroyed from ypolitical scruples. Their custodian need not have
feared to publish them. It would have been diffienlt to add to the
mischief wrought by the Cenéras Socéal without their aid.
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The federal constitution of Switzerland, though in his
time a very imperfect one, wonld have no doubt fur-
nished a good part of his matter for this head.

The social contract had sometimes been represented
as including, or identical with, a contract between the
king or other ruler and the people. Roussean formally
repudiates this. Government is created in his view,
not by contract, but by an act of sovereignty. The sup-
posed contract, he says (truly enough, but the remark
comes strangely from him}), would be not eivil but merely
natural, and wonld be under the sanction of no common
authority. There is only one contract, the original
contract of society; this leaves no room for any other,
for the community has acquired by it all the rights of
its individual members. So confident is Rousseau in the
indefeasible rights of the sovereign people that he
seems to approve of delegations of authority which con-
stitutional writers like Locke thought dangerous and
unwarrantable. He speaks with equanimity of a
dictatorship. In the days of the Committee of Public
Safety the Jacobin governors of France more than
acted up to his principles. One meore great difficulty
remained about the exercise of the sovereign people’s
rights, Rousseau had of course, like all other absolute
theorists on government, to make out why a dissenting
citizen should be bound by the will of the majority.
This he does in a fashion both more sophistical and
more clumsy than Locke’s. TLocke indeed is frank
enough in his appeal to practical convenience on this
point. - -



EIGHTEENTH CENTURY AND TIE SQCIAL CONTRACT 79

Thus much for a rapid sketch of Housseau’s poiitical
system, of which the historical importance is that it is
in great measure answerable for the Declaration of the
Rights of Man! This Declaration (which belongs to
the earliest stage of the Revolution) carries the confusion
of legal right and political expediency, and the enuncia-
tion of pompous platitedes under qualifications so wide
as to make them i]l'u'éory, to a pitch seldom, if ever,
equalled in any other political document. The birth
of all men free and with equal rights, the collective
sovereignty of the nation, and the “volonté générale”
which positive laws express, are taken straight from
Roussean, It would be unjust to deny all merit to the
Declaration. The 7th, 8th, and 9th articles express,
in language fairly free from objection, important
maxims of legislation and administrative jurisprudence.
But so far as the Declaration embodies a political
theory, it is a standing warning to nations and states-
men not to commit themselves to formulas. The
original contract between king and people had been
much talked of at Westminster in the debates on the
abdication of James IL ; but happily we escaped having
it embodied in the Bill of Rights. The effect of the
Principles of 1789, as the Declaration of the Rights of
Man is often called, has been to hinder and prevent the
development of politics in France, in practice as well ag
in theory, to an almost incalculable extent.

1 The full text of this document (which most histerians strangely
neglect) is given in Heuri Martin's Histoire de I France depuis 1879,
vol, i. p. 78. It has, however, lost most of its importance in modern
Freuch polities, as the learned French translator of the present work
has pointed out in his note here.
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While Rousseau’s Confrat Social was almost fresh
from the press, Blackstone was bhandling Locke's
principles in England after quite another fashion. If
we dismiss from our minds Bentham’s fervid eriticizm,
and approach Blacksione in an unprejudiced mood, we
shall find that he not only was faithful to his lights,
but materially improved on Locke in more than one
point.! TFor one thing, he distinetly refuses to believe
in the state of nature ag an historical fact, and thereby
avoids a difficulty which Locke had palliated rather than
met by ingenious but weak excuses. “ Society had not
its formal beginning from any convention of individuals.”
Blackstone treats the family as the unit of society, and
reduces the original contract, though he does not abandon
the term, to the fact that men hold together in society
because they cannot help it.  On the doctrine of sove-
retgnty, again, he is much clearer than Locke. In all
forms of government “there is and must be a supreme,
irresistible, absolute, uncontrolled authority, in which
the jura swmme imperi or the rights of sovereignty
reside.” And, going back to Sir Thomas Smith’s doc-
trine, he affirms, as against Locke’s vague reservations,
that in England this authority belongs to Parliament,

1 It is easy for us now to make light of Blackstone's eonstitutional
theory, Two things, I conceive, ought to be remembered in fairness
to him, (1) Blackstone wrote as a lawyer ; aud, as far as positive law
goes, & hopeless deadlock was and is quite possible in the working of
the English Constitution ag it gtood in his time and stands now. (2)
The distribution of real political power between the Crown and the
two Housos of Parliament was still undgfined at the date of Black-
stone’s description. 'We now say that politieal power, as distinct from
legal sovereignty, is in the last resort with the majority of the House

of Commens, Blackstone not only would not but could not have said
s0.
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and there is no legal possibility of looking further,
“What the parliament doth, no authority upon earth
can undo.” The separation of law from policy is still
far from complete, but Blackstone is nearer to the true
state of the facts than either Hobbes or Locke.
Rousseau and Blackstone have been taken out of
their order in time for the convenience of bringing into
one view the social contract in its various forms,
Meantime the doetrine had not cseaped criticism on its
native soil. Hglne, taking a double pleasure, we may
be gure, in dissecting a philosophical fallacy which was
almost a Whig article of faith, exposed its hollowness
in such fashion as really left nothing more to be said.
But Hume was a degtroyer, not a rebuilder. He had
nothing to put in the place of the beloved fiction, which
accordingly went on living in political commonplace, as
Mr. Stephen has said, long after the brains were out.
His own political conceptions were poor and mechanical,
and his idea of a perfect commonwealth is one of the
most barren and loast pleasing exercises of political
imagination ever produced. It was a Frenchman who
supplied beforeband, if his countrymen would have
appreciated it, an antidote te Ronsseaw’s fictions.
Montesquieu,! with all his faults and irregularities, is
the father of modern historical rescarch, His informa-
tion was often crude and imperfect, his inferences
often hasty, and his judgment often misdirected. Yet

1 B¢ce now M. Albert Sorel's monograph Moniesquien, Paris, 1887,
Montesquien’s great work was published anonymously at Geneva in
1748, and officially admitted to circulate in France only two years
later.

G
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he held fast to the great truth that serious politics
cannot be constructed in the air by playing with
imaginary men of no particular race or country, and
building them into arbitrary combinations, as a child
builds castles with weoden bricks. He applied himself
to study pelitical institutions as belonging to societies of
definite historical types, and determined by historical
conditions. One may remember with a certain pride
that he was a member of our own Royal Society, which
thus carly recognised in his persen that the guestions
of politics as well as of physics may be treated in a
sclentific spirit, so as to give a truly scientific character
to the inquirer’s work.

Montegquicu’s plan ineluded two ideas, which were
brilliant in themselves and quite out of the common
course of the publicists of the time. He aimed at con-
stracting a comparative theory of legislation and
institutions adapted to the political needs of different
forms of government, and a comparative theory of
politics and law based on wide observation of the actual
systems of different lands and ages. In the first branch
of this design Machiavelli had, after a sort, been before
him, but in a limited fleld and for a special purpose,
The second was entirely new. We have already said
that the execution was not equal to the conception.
The means did not exist for making it so. TFew books
arc go unfit to be judged by extracts or cursory inspec-
tion as the Esprit des Leis, There are many chapters
in it which might have come from a mere gossiping
collector of traveller's fales. Nor is Montesquieu by
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any means always happy in his reflections. He was
above many of the illusions of his time, but he could
not escape the ‘besetting temptation of the eighteenth
century to regard men 83 more ratlonal than they are.
Thus we find him assigning conJectural reasons of State
policy for all kinds of barbarous customs, more or less
correctly reported by Jesuit missionaries and others,
He rightly saw that customs which appear to us foolish
or monstrous do not exist without any reason at all
ITe no less rightly saw that the institutions of a society
depend on its particular conditions, and must be studied
in connection with them ; but in counting the conditions
ke left out the men themselves, Ile did not see that to
understand a eivil society widely differing from our own
we must first get some knowledge of the ancestral habits
and character of its mewmbers, and of the stage they
have reached in general culture. Tn one word, he
stopped short of discovering that institutions are an
affair of race as well as of circumstances ; ! not far short,
for he went a considerable way in the application of
physiclogy to politics. It is not so much that Mon-
tesquien neglects racé” as that he exapgerates the
modifying effect of external conditions. And we also
find his historical method, imperfect as it was, preserving
him from a great many current mistakes. For example,
he completely sees through the rose-coloured accounts
of the Chinese empire which were the common stock of

1 M. Sorel says, “* L'erreur de Montesquieu r’est pas d’aveir recherché
Tinfluence de ces éléments [T'air, le sol, le pays, la race], ¢’est de n'en
avoir considéré qu'un seul et de ne 'avoir considéré qu'avec des donndes
trés incomplétes.”
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eighteenth-century moralists and even of Voltaire, and
this because he has taken the trouble to study the facts
as a whole,

Again, Montesquieu’s remarks on England, of which
he has a good many (though sometimes thinly disguised,
like Locke’s, in the form of suppositions), are by no
means free from mistakes ; but they show on the whole
a wonderful insight into the effectual forces of English
poliey, and what is more, into English character) It is
needless to say much of his general enlightenment and
robustness of mind. A writer who in the middle of the
eighteenth century could suggest, though in an ironical
passage, an international convention aga.mst the Sla.VO
trade , needs no further commendation. Once more, he
mneets with rare straightforwardness the ancient objection
to popular government—that the people at large are not
competent in politics. It is mot to be expected, says
Montesquieu, that they should be competent, nor does it
much matter. The main thing is that they should be
interested. Experience and discussion must be trusted to
make error find its level. “Dans une nation libre, il est
trés-souvent indifférent que les particuliers raisonnent
bien ou mal; il suffit quils raisonnent: de 13 sort la
liberté, qui garantit des effets de ces mémes raisonne-
ments.”

Montesquien was vastly honoured in his own country,
but not much attended to for any practical purpose.

1 On some points of English foreign and ecolonial policy Mon-
tesquien, though to some extent heis describing facts already observed,
is almost prophetic.—Esp. des .Lois, book xix. c. 27, M. Sorel justly
calls attention to the scientific precision displayed in this chapter.
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In so far as the politicians of the Revolution did make
any use of Montesquieu, it was to follow and oxaggerate
his errors. He was much better understood in England,
and has even been called the spiritual father of Black-
stone,! But there was barely time for his work, first
published in 1748, to have much influence on Black-
stone’s, which was put into shape as a course of lectures®
at Oxford as early as 1753.  Our own Burke fared cven
worse than Montesqui?ﬁ ; he had the melancholy satis-
faction of seeing his wisest counsels neglected, and seeing
the neglect of them followed by the evils he predicted;
and when at last he was taken into favour it was
because his political reason fell in for once with the blind
passions of those who had denounced him as a renegade.

Just now I said that Montesquien was a difficult
author to give a fair representation of in any summary
manner. For, though he professes to be systematic, he
is too discursive and unequal to be judged of in abridg-
ment. Neither will an epitome of the matter serve
much for knowledge of his real import, since his merit
is often far more in the disposition and handling than in
the matter itself. With Burke the difficulty is yet
greater ; he is full of ideas more instructive than other
men’s systems, but they are so admirably woven into
the discusston of particular and actual questions that
they refuse to be torn out as examples of him. They
proceed from a settled way of thinking, but arc nowhere

1 Sorel, p. 143 : * Blackstone procéde de lui.”

% Not Vinerian lectures as stated by oversight in the former edition.
The Vinerian chair was established, and Blackstoue became the first
Professor, only in 1758,
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reduced into a collected argument. A light of great
wisdom shines in almost everything of Burke’s making,
but it is a diffused light, of which the focns is not re-
vealed but only conjectured. This is in the first place
due to the manner of Burke’s life and to the occasions
of his activity; but it is also connected with the nature
of his thought itself We may be pretty sure that
Burke would under no conditions have constructed a
formal theory of politics, He mistrusted formalism
even to excess, and was never so happy as when he
used the most splendid power of political reasoning ever
exhibited in English oratory to denounce the danger of
reasoning overmuch. He was not afraid to say that
he feared definitions. “Metaphysics cannot live without
definitions, but prudence is cantious how she defines.”
He declared himself “resolved not to be wise beyond
what is written in the legislative record and practice.”
Not only is Burke not formally complete as a political
teacher, but if we look for formal consistency in him we
shall not find it. When he is denouncing the monstrous
penal laws of Ireland he sets the conventional value of
positive laws as low as possible.  Curiously anticipating
in one point almost the very language of the greatest
master of the modern historical schocl, Burke says that
“as a law directed against the mass of the nation has
not the nature of a reasonable institution, so neither has
it the authority : for dn all forms of government the
people 1s the true legislator ;' and whether the immediate
and instrumental cause of the law be a single person or
many, the remote and efficient cause is the consent of

1 Compare Savigny’s ** Das Gesetz ist das Organ des Volksrechts,”
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the people, either actual or implied; and such consent
is absolutely essential to its validity.” Fven the whole
people “ have no right to make a law prejudicial to the
whole community.” When the same Burke is com-
bating the Declaration of the Rights of Man he speaks
of legal power in a strangely different tone. In the
Tracts on the Popery Laws ITobbes is just mentioned as
having broached a monstrous doctrine ; in the Reflections
on the French Revolution we catch for a moment the
ring of 11obbes’s doctrine almost in ITobbes’s own words.
“If civil society be the offspring of convention that
convention must be its law;” no person can claim any
right inconsistent with it. “That he may obtain justice
he gives up his right of determining what it is in points
the most cssential to him. That he may sccurc some
liberty he makes a surrender in trust of the whole of it.”
Government ig a thing apart from natural rights ; it is
contrived to provide for men’s wants and to restrain
their passions, which “can only be done by a power
out of themselves”—Hobbes's “ common power to keep
them in awe.” And for the moment we think Burke
is ready to fall down and worship the Leviathan if
Leviathan will put a sword in his hand to smite the
Jacobins with,

Yet it is the same Burke who speaks in both places,
and really with the same voice. His anger against
Protestant oppression in Ireland and Jacobin violence
in France comes {rom one and the same root. His
constant purpose, whether in the affairs of Ircland,
of England, or of Trance, is to appeal to ezporience

*
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against dogmatism., He will have for the guide of
polities neither the bare letter of positive imstitutions
nor bare deduetion from universal propositions, but a
rule of equity and utility founded on and preserving
the rights and libertics which exist. He will treat
politics as anr experimental science, not a scheme of
& priori demonstration. Once he was challenged with
substantial defection from his own principles. His
Reflections on the French Revolution were sald to be
repugnant te his former public life. The result was
the Appeal from the New to the Old Whigs, in which, by
dint of eritieising the Jacobin theory of society, Burke
i3 brought nearer than in any other of his works to an
explicit statement of his own.

We are bidden, he says, in the name of the supreme
authority of the people to recogunise as a matter, not of
extraordinary necessity, but of common right, an un-
limited power of changing the feundations of govern-
ment. What are the people? “A number of vague,
loose individuals "—the imaginary parties to the social
contract—are not a people, neither can they make them-
selves one off-hand by convention, A “multitude tald
by heads” is no more a people after it has been told
than before. The corporate unity of a people is artificial
indeed; but art is long, and for that very reason a
nation is easier unmade than made. And how is the
supreme authority of the people exercised? DBy the
will of a majority. Dut what power has the majority
to bind the rest? Again an artificial power, nay, a
most artificial power. First there is a fiction to nake
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one corporate person of many men ; then another fiction,
“one of the most violent fictions of positive law,” to
enable o majority to act as this one person. And on
these artificial and judicial conceptions, confusing, as
Burke says, judicial with civil principles, the French
revolutionary speculators would rest the authority of
positive law itsell. ~Whether a majority shall have
power to decide, in what cases, and what majority, is an
affair of convention. These people have no right, on
their own principles, to exercise any of the authorities
of a State. If “prescription and long possession form
no title to property, ” what better claim have they than
a horde of brigands or squatters to the territory called
France? Civil society will not come by counting of
Lieads; it iz a social organism and a social diseipline.
And if it is artificial in its perfection, yet it is more
truly a state of nature “than a savage and incoherent
mode of life,” or rather it is this because it is artificial,
for “art is man’s nature” Such is the substance of
Burke's comment on the fundamental axiom of Aristotle.
Man is born to be a citizen in that he comes into an
existing social order, and is attached to it by duties of
others to himself and himself to others, which are not,
and cannot be, of his own making. He does not come
into the world as an unrelated unit and acquire by some
convention a fantastic title to some hundred-thousandth
undivided part of the indivisible sovereignty of the
people.

Never was there a more complete tearing to pieces
and trampling underfoot of political sophistiies. The
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Contrat Soctal is reduced in Burke's powerful hands to
what he had elsewhere called it—“chaff and rags and
paltry blurred shreds of paper about the rights of man.”
It seems hardly possible that such a critic should fall
into sophistries himself; but he thought little of being
guarded, and more than once he stumbles. Regarding
political science as above all things experimental and
practical he took up, as he tells us himself, whatever
point he thought most in need of defence, and urged his
case without qualification of the matler, and without
thinking much of other sides. Thus we find in him
forms of statement and objection which in a lesser man
we should call obtuse. DBelieving, as he justly did, in
the respect due to the continmity of the present with
the past, and to associations which eannot be replaced,
he looked eon the analysis of the ultimate forces of
society us a kind of sacrilege. He could see no practical
gecurity for the British Constitution if the French
principles of 1789 were to be held tolerable even in
gpeculation. The security of sympathisers with the
revolution—those who profess to be peaceable ones—
“amounts in reality to nothing more than this, that the
difference between their republican systern and the
British limited monarchy is not worth a eivil war”
And this is called by Burke *the poorest defensive
principle that ever was infused into the mind of man
against the attempts of those who will enterprise.” As
if in the last resort any frame of society whatever had
any other defensive principle, or as if any stronger were
conceivable. Hobbes could find no firmer ground to set
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under the feet of the Leviathan. The vast majority of
men adhere to their established institutions, not because
they admire them, not even because of any positive
prejudice in their favour, but because they dread the
unknown. They cling to any tolerable certainty for
certainty and custom’s sake, and when they break loose
from their accustomed order it is a vehement pre-
sumption that their present state is not only imperfect
but intolerable. When it comes to that point no pre-
scriptive majesty of the ancient order will help i, not
though the voice of a Burke were there to defend it. In
1832 a large part of the English people were of opinion
that the difference between an unreformed and a re-
formed Parliament was worth a civil war; and it was
the knowledge of their opinion and of their readiness
in extremity to act on it that then narrowly saved the
State. Durke failed to see this in the casc of the
French Revelution, and therefore was violent and one-
sided. Shallow or false he could not be ; stripped of
their rhetorical exaggerations, or often even with them,
his charges were mostly true, and his foresight of the
course of events was marvellonsly fulfiled. In 1789,
and even later, many good people, both in Paris and
London, were dreaming of a happy and peaceful change
from tho old French monarchy to some new version of
the British Constitution. Yurke warned them from the
first that at all cvents they would not see thet and he
was terribly in the right.

After Burke it was impoessible for any one in
England to set up the Social Contract again, cither in
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Rousseau’s or in Locke’s form, for any effectual purpose.
There is another distinet contribution both to political
science and to exactness of reasoning in practical
politics, which I think we may aseribe to him: the
separation of expediency from legality. It might be
difficult to show in his writings any full and formal
enunciation of this; but it is the whole burden of his
great speeches and letters on the American War
Englishmen were declaiming on the right of the British
Parliament to tax the colonists. Burke told them the
abstract right might be what it would, but they were
fichting against justice, convenience, and human nature,
and for the sake of their abstract right were making a
breach in the domimions of the Dritish Crown. The
event signally and unhappily showed his wisdom,

Burke, however, was too great for his generation.
He restored history to its place in politics, but, like
some of the greatest thinkers in pure philosophy, he
left no diseiples. The formal development of political
science in the present century is not traced through
him, but was taken up ir England from a wholly
different side, and on the Continent by an independent
impulse, though in a spirit, and sometimes even in 2
form, which have more affinities with Burke than with
any other Englishman,
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MODERN THEORIES OF SOVERFIGNTY AND LEGISLATION

Wz have now come down to the beginning of this
century, a date from which the development of pelitical
speculation becomes too vast and multifarious to be
dealt with on a uniform seale in such a summary sketch
as the present. A choice must of necessity be made
among the various branches of the subject. An attempt
to exhibit their general character is made in the
accompanying tables. In one group we have the oldest
branch of political science, the general theory of the
State and its possible forms, This has received much
additional definition at the hands of modern authors,
and in England in particular the doctrine of sovereignty
has been found capable of further discussion and working
out than its founders imagined. In a second group
comes the study of parficular institutions and the action
of the State for particular purposes, which may be called
as a whole the theory of government. Here seems to be
the fittest place for the question of what things ought
to be dealt with by the State and what left alone, a
question associated with sundry terms and phrases such
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as lnisses fatre, limits of the State, individual liberty.
Then a more technical branch of the subject has to do
with the State in its legal aspect, in other words with
the method, form, and application of positive law. This
may be named the theory of legislation in a wide sense,
and legal science as specially understood by lawyers
may be regarded in the logical order as an offshoot from
it, though the shoot is considerably larger than the
parent stem, and, in the historical order, much older.
Lastly, the State is personified for the purpose of external
action, and regarded as having duties towards other
States and claims upon them, A systematic doctrine
of these duties and rights is given by the law of nations
and the speculative theories which profess to support or
account for ib. This division, except as to the last
branch, is to a great extent not really a division of
different subjects, but a distinction of the forms and
relations under which the same subjects are presented ;
neither does it attempt cxact analysts, which indeed the
nature of the matter hardly admits. But it may serve
to show the range and variety of modern pelitical
science.

THEORETICAL POLITICS. APPLIED POLITICS.
A, THEORY OF THE STATE. A, THE STATE.

Origin of Polity. Existing forms of govern-
a. Historical. ment.
b. Rational. Confederations and Federal
Constitution. States.
Classification of forms of  Tndependence.
government.

Political Sovereignty.
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THEQORETICAL POLITICS.

B. Tueort oF GOVERNMENT.
Formas of institutions.
Representative and Minis-
terial Government.
Executive Departments.
Defence and Order.
Revenue and Taxation.
Wealth of Nations.
Province and Limits
Positive Law.

of

C. THEORY OF LEGISLATION,
Objects of Legislation,
General  Character

Divisions of Positive Law
(Philosephy of Jaw or
General Jurisprudence).

and

Method and Banetion of
Laws,

Interprefation and Adminis-
tration.

Longuage and Style (Nomo-
poetic or MMechanice of
Law-making).

D. THrRoRY OF THE STATE As
ARTIFICIAL PERSON.
Relations to other States and
bodies of men.
International Law.

95

APPLIED POLITICS.

B, GOVERNMENT.
Constitutional
Usage.
Parliamentary Systems.
Cabinet and Ministerial Re-
sponsibility.
Administrative Constitutions.
Army, Navy, Police.
Currency, Budget, Trade.
State regulation or non-in-
terference.

Law and

C. Laws AND LEGISLATION.

Legislative Procedure. (Em-
bodiment of theory in
legislative forms: memo-
randum, exposé des motifs,
ete.) '

Jurisprudence of particular
States.

Courts of Justice and their
machinery.

Judicial  precedents
authority.

and

D. Tae STaTE PERSONIFIED.
Diplomacy, Peace and War.
Treaties and Conventions.
International agreements for

furtherance of  justice,
commerce, communieca-
tions, efe.

It seems natural to choose for closer inspection such
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topics as, being in themselves important, have been
more than others handled by English writers and
connected with practical questions of legislation and
policy. Dismissing international law, which otherwise
answers this description, as too technical and standing
too much apart, we find political sovereignty and the
limits of State intervention to be topics of the desired
kind. On these English literature, if not abundant,
can make a fair show, and on one or other of them a
great part of modern English political discussion has
turned, so far as it has involved speculative ideas at
all, 1t will therefore be convenient to mention
particularly what has been done by English writers
on these subjects, marking in other directions oanly the
most general characters of the different modern schools
of political theory.

There is no doubt who has the first claim upon us.
It was DBentham who, after the interval of a century,
took up the theory of sovereignty where Hobhbes had
left it, and showed it to be capable of a reasonable
interpretation, and fruitful of practical consequences,
His FPragment on Government, a short book, but con-
taining all his leading ideas, appeared in 1776. Not
only the ideas are there, but they are much better
expressed than in Bentham’s own later versions of
them. No man ever laboured more assiducusly than
Bentham in his old age to make the outward form of
hig thoughts repulsive or ridiculous to the publie.
Happily the thoughts have now become common
property, and the later volumes of Bentham'’s collected
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works may repose undisturbed, save by any curious
student of the follies of great men whoe may have the
patience to see what violence can he done to the
English language by a philosopher under the dominion
of his own inventions, The Fragment is a merciless
criticism on the introduetory part of Blackstone’s
Commentaries, then in the height of their first renown.
Bentham was stirred to indignation by the tone of
comfortable optimism that pervaded Blackstone’s
classical treatise, He denounced Blackstone as an
enemy of reformm whose sophistry was so perverse as
to be almost a crime, an official defender of abuses
with a “sinister bias of the affections.” Tt does not
now concern us to adjust the merits of the controversy
as between Blackstone and his crities. If should be
remembered, however, that while much of Bentham’s
animadversion is captious and unfair in detail, he was
quite right in attacking the people who maintained
that English law as it stood in 1776 was the perfection
of reason, and in taking Blackstone as their best
representative. And to Blackstone’s merits as an
expounder he does full justice, declaring that “he it is
whao, first of all institutional writers, has taught juris-
prudence to speak the language of the scholar and the
gentleman” DBut we must pass on to Bentham’s own
doetrine.

The foundation of the modern English theory of the
State is laid in Bentham’s definition of political society.
“When a number of persons (whom we may style sub-
jects) are supposed to be in the habit of paying

n
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obedience to a person, or an assemblage of persons, of
a known and certain description (whom we may call
governor or governors), such persons altogether (sub-
Jjects and governors) are said to be in a state of political
society.”? It is worth noting, in the light of Sir H.
Maine’s later criticism, that Bentham explicitly admits
the difficulty there may be in deciding whether in a
particular society a known and certain governor is
habitually obeyed, and consequently whether the society
should be reckoned political or natural; a natural
society being defined as onc where this habitual
obedience does not exist. He is quite aware that there
is in the facts of human society nothing corresponding
to the definition with perfect accuracy. *Few, in fact,
if any, are the instances of this habit being perfectly
absent, certainly mone at all of its being perfectly
present”  Practically the mark of a political society
is “the establishment of names of office,” the existence
of people set apart for the business of governing and
issning commands.

Laws are the commands of the supreme governor, or,
to use the term now adopted, the sovereign. And the
field of the supreme governor's authority is indefinite.
In practice, indeed, it is limited by the possibility of
resistance, and there are conditions under which
resistance is morally justifiable or proper. But these
conditions are not capable of general or precise defi-
nition. Tor the purpese of scientific analysis the power
of the sovereign must be treated as vnlimited. The

1 T spare the reader Bentham’s profuse italies and eapitals.
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difference between free and despotic governments is
in the constitution of the sovereign authority, not in
its power; in the securities for the responsibility of the
particular persons who exercise it, and for free criticism
of the manner of its exercise, not in any nominal
restriction of its scope. To say that a supreme
legislature caunot do this or that, or that any act of
such a body is illegal, is an abuse of language! “Why
cannot? What is there that should hinder them ?”
Those who profess to discuss the power of the soversign
arc really discussing, in a confused and obscure way,
whether the acts of that power are useful or mischievous ;
in the last resort, whether they are so mischievous that
Tesistance appears better than submission.

This alone is a considerable advance. Bentham,
like ITobhes, exposes the fallacy of a limited supremacy;
but, unlike Hobbes, he distinguishes between the legal
duty of obedience (the supreme power itself being
supposed unchallenged) and the political doctrine of
non-registance. The sovereign prince or assembly
governs without any assigned superior or formal check,
but always at the peril of being in fact overthrown,
if it appears to a competent number of the subjects
that the evils of submission are greater than those of

1 Bentham excepts the case where the authority of a supreme body
is ¢'limited by express convention' with some other State or States.
Here, however, the supreme body in the particular State is not the true
sovercign, or is not so for all purposes, This is the case, as Bentham
hints, in all federal governments. In federal affairs the ultimate
govereign is the power, whatever it be, which can alter the federal
constifution. But the soversignty of an individual State is (like that
of a British self-governing colony) plenary withth its constitutional
limits of competence.
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resistance. Hobbes, if called on to state his real
position in Bentham’s language, would no doubt have
said that the evils of resistance are always greater; but
Bentham would have declined either to accept this as
evident, or to accept Hobbes's forcible deseription of
the miseries of a state of war as amounting to proof.
In short, to be legally supreme governor is one thing,
and to govern as you please is another. Political duty
is one thing, moral duty is another. In the political
sense (which at the present time we rather call legal)
gupreme governors cannot have any duties. DBentham
is particularly severe on Blackstone for speakime of the
duty of the sovereign to make laws

Yet we may say in ancther sense that the duty of
the sovereign to make laws is Bentham's capital dis-
covery in political science, For Bentham has, hesides
and beyond the formal theory of severeignty, a decided
and confident theory as fo the purpose for which govern-
ments exist. They exist for the common advantage of
the governed ; or, in terms whieh to Bentham appeared
more accurate, in order to promote the greatest happi-
ness of the greatest number. QOunly one standard can be
found by which their acts can be judged, that of general
utility, Here Bentham found the rule both of private
morals and of public expedience ; and the praectical
inference from combining this with his theory of
sovereignty is that the State has no excuse for heing
backward in well-doing. The greatest happiness is the
end of human action; abuses and grievances exist; let
then the supremacy of the State, the most powerful
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form of human action, be set to work to abolish them.
Let the machinery of government and justice be simpli-
fied; let irrational and anomalous rules be swept away ;
let the motives of abuse and corruption be removed, and
political duties made plain and easy of comprehension,
Let there be no superstition about old rules being
inviolable merely because they are old. TLet no pre-
seriptive privilege stand in the way of the general good.
Above all, let none pretend a want of power to do these
things. The State bears not sovereignty in vain,
Non est potestas super terram quae comparelur et, 5ays
Ilebbes : therefore fear the sovereign and chey. True,
says Bentham, obedience is good; but while I “obey
punctually " T will “ censure freely.” What is sovercignty
for, if it is not te be directed by every light of reason
towards the attainment of the common happiness?
The forraula of the greatest happiness is made a
hookk to put in the nostrils of Leviathan, that he
may be tamed and harnessed to the chariot of
utility. Such is the conncction between Bentham's
theory of the State and his theory of legislation.
Taken together, they give us the ideal of modern
legislation, in which the State is active, not merely
in providing remedies for new mischiefs, but in the
systematic rTeform and improvement of its own
institutions. Down to the last century legislation
was considered as an exceptional instrument of
policy, and in England at all events regarded with
a certain jealousy. The mysterious authority of
custom which to this day rules the Fastern world was
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still in the air of Europe. The change which has
come over the spirit and methods of law-making
in the last few generations is almost entirely due to
Bentham, '

We have nothing to do here with the ethical value
of Bentham’s doctrine. It is enough to say that it had
to be seriously modified even by his immediate followers.
But there is no doubt of its power in the political field.
Had it been more subtle, it might have been less
successful. It had exactly that amount of generality
and apparent reasonableness which even in England
will make speculative conceptions operative in practice.
Everybody thinks he knows what happiness means;
and for practical purposes, indeced, it matters little
whether it is precisely known or not. A public judgment
of happiness, expediency, well-being, or whatever else
we call it, is in the nature of human affairs a rough
thing at best; and there is plenty of work to be done
which ought to be done on any possible view of the
nature of duty. The main point was to rouse the State
to consciousness of its power and its proper business;
and by persistent and confident iteration Bentham did
this effectually.

We cannot, again, say anything here either of the
many actnal reforms which may be traced to Bentharm,
or, ont the other hand, of that part of his proposals, by
no means an inconsiderable one, which was hopelessly
out of relation to the feelings and habits of mankind.
There is an extraordinary mixture in his work of
practical good sense on some topics with impracticable
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extravagance and obstinacy in others! But there is no
leisure to discuss this, nor would there be much profit.
Bentham’s eccentricities have passed away harmlessly,
save so far as they prejudiced the reception of his really
valuable ideas. It remained to complete the separation
of the theory of political sovereignty from that of the
ethical and historical foundations of political society.
This was done by John Austin, who finally cleared the
way, with labour which now seems uncouth and exces-
sive,? to the conception of a pure science of positive law.,
The worker in this field assumes the sovercign author-
ity of the State as for his purposes the ultimate source
of laws and legal institutions as they exist, and he
analyses and classifies them without regard to the moral,
social, or historical reasons which may have moved the
sovereign to approve them. Of course this can be doue
only by a process of highly formal abstraction, and the
abstraction cannot be maintained in its ideal purity
when we come to dealing with even the simplest facts.
This, however, is really the case with all scientific and
philosophical abstractions ; and if Anstin’s manner had
been less dogmatic, and I fear we must say pedantic, a

! Bentham’s want of touch of public feeling and its tendencies comes
out in startling ways in his doctrine of penalties. Utilitarianism is,
in common understanding, associated with rational philanthropy, and
justly so on the whole., Yet Bentham seems to have at one time
thought it practicable and rather desirable to burn ineendiaries alive,
and several of his other suggestions are both eruel and otlierwise absurd

? Anstin’s manner, I must confess, is so repulsive to me that I can
never feel sure of being quite just to his matter. There is no injustice,
however, in saying that Austin’s lectures are at all events not a desir-

able text-book for novices in jurisprudence. They will do much better
with Mr. Holland’s or Sir W. Markby's book,
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great deal of misunderstanding might have been saved.
Ag it was, he not only dogmatised overmuch in his own
chosen field, but despised accurate knowledge even of
the law as it existed, and absolutely ignored history.
Further eriticism became indispensable, and was sup-
plied by Sir Henry Maine in the two last chapters of his
Farly History of Institutions, and later by Mr. Frederic
Harrison in a series of articles in the Fortnighily Rewview,
Still more lately Professor Holland has exhibited the
results of the English school in a form wholly freed from
the old controversial encumbrances, and thereby freed
alse from the extreme insularity which has prevented
Austin’s work entirely, and Bentham’s to a great extent,
from being appreciated by Continental thinkers. Ben-
than’s importance in the seience of politics and legisla-
tion is ignored even by the minority of foreign eritics who
in psychology and ethies are fairly in sympathy with the
English school ; and Iam not aware of anything tending
to qualify Sir H. Maine’s statement that Austin Is
entirely unknown out of this country. Dr. Brunner,
indeed, has now taken notice of his work, but only to
say in effect that it is not much worth knowing® After
all, the contemporaries and followers of Savigny counld
hardly be expected to take any great interest in authors
of whom one was ostentatiously ignorant of Nloman

1 “Ueberblick iiber die Geschichte der Franzésischen, Normannis-
chen und Englischen Rechtsquellen” (in introduction to Holtzendorfs
Encyklopidie, 5th ed. 1889): ‘‘Zwar ist der vollige Bruch mit der
Vergangenheit, wie ihn in England dis naturrechtlichen Theoriecn
Benthams und Austins iiber den radikalen Deruf des Gesetzgebers
verlangten, wohlweislich vermieden worden.”
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law and the philosophy of law that has grown out of its
modern study, and the other, knowing it mechanically
but not intelligently, seldom cites its literature but in
a tone of perverse depreciation. Perhaps we may now
hope for better things.

Meanwhile the doctrine of sovereignty has opened up
another field of search at the back, so to speak, of the
domain of positive law. We have geparated the actual
existence and authority of government from the founda-
tions and reasons of government. The voice of the
sovereign iz the command of the State, and the State
acknowledges no superior. Dut the sovereign may be
an artificial and composite body. Such is now the case
in every civilised government in the world. This raises
a new distinction between formal and substantial, or if
wa substitute legal for Bentham's pelitical, and set free
the latter term for a new special use, we may say
between legal and political sovereignty. Where does the
supreme power of a corporate or compound sovereign in
practice veside? Even in the simplest case of a single
assembly, say the Athenian Demos, the whole assembly
is formally sovereign, but practically the whole are not
govercign unless they are unanimous. The power of the
whole is exercised by a majority ; whoever wishes it
exercised in a particular way must persuade a majority
to think with him, and if he can do this it is enough.
‘What then of him who persnades the majority, Pericles
for example ? Is he sovereign too? Or if Aspasia per-
suades Pericles ? Is not this the vain and infinite search
for causes of canses? The answer is plain.  Successful
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persuasion is not sovereignsy. Pericles persuades the
majority of Athenian citizens, but that majority has
no need to perswade any one: it commands. And a
majority one way or the other will always be found.
‘We may conceive, indeed, though not believe, that a
sovereign assembly should be equally divided, and there
shonld be nobody with authority to give a casting vote,
In this practically impossible case the form of sovereignty
would be unimpaired, but the State would be at a dead-
lock. Trom this we may proceed to imagine the more
complex cases of assemblies voting not collectively, but
by sections or estates; of several bodies meeting and
deliberating separately, but acting only by the concur-
rent decision of all; and finally to apply these ideas to
the peculiar system of the British Constitution, which
appears to us by long habit familiar and natural, and has
been copied, with variations partly designed and partly
undesigned, all over the world. We have seen what con-
fusion arose among the earlier publicists from unwilling-
ness to carry out the separation of politics {from ethies.
A gimilar confusion long prevailed in the thoughi of
British publicists, because they eould not or would not
distinguish legal supremacy from the practical power of
guiding its exercise. Parliament is the supreme power
in England, or, in our technical terms, is the sovereign.
Everybody since Hobbes, who vainly strove to deny it
{though even he admitted a corporate sovereign to be
theoretically possible), has admitted and asserbed so
much. But what is Parliament? Who is the wielder
of sovereign power? Let us open the last volume of
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statutes. “ Be it enacted by the Queen’s most excellent
Majesty, by and with the advice and consent of the
Lords Spirvitual and Temporal, and Commons, in this
present Parliament assembled, and by the authority of
the same, as follows.” Here are, to all appearance, three
distinet powers ; they might have been, and as a matter
of history were near being, four. It is part of the
positive law of the land, the law by which courts of
justice are governed, that to make a new law they must
all agree. The Crown cannot legislate without the
estates of the realm, nor with one House of Parliament
against the other, nor can the Ilouses of Parliament
jointly or severally legislate without the Crown.
But what is to make them agree? What security is
there that they shall not constantly disagree? Why do
Englishmen go about their business in confidence that
this complicated machine, with apparently independent
parts, will work smoothly and all fogether? As far as
the purely legal constitution goes, it is like a clock with
three distinet sets of works for the hour and minute
hands and the striking part, and no provision for their
keeping the same time. The publicists of the last century
were contenti to say, in effect, that the component parts
of Parliament were really indepeudent, and (to use the
language of their own time) in a state of nature with
regard to one another. The risk of a dead-lock, so far
from being unreal, was regarded as the peculiar virtue
of the Dritish Constitution, and as exercising a moderat-
ing influence on all parties. It was argued with great
ingenuity that the powers of King, Lords, and Cornmons
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were not only different in kind, but that they had been
kept apart by the wisdom of our ancestors because the
conjunction of them in the hands of any one man or
assembly would be fatal to liberty. De Lolme, working
on lines similar to those of Blackstone, whom he often
cites,! proved that the balance could not subsist if the
executive power were not one, or the legislative were
not divided. The doctrine of sovereignty, even in its
barely legal aspect, Is a complete solvent of this theory.
No one who has assimilated Hobbes can go on beligv-
ing in the balance of constitutional powers. It has been
shown by Bagehot (as thinking pecple must have felt
before his time, but did not plainly say) that the British
Constitution in its modern form gives the practical
sovereignty to the majority of the House of Commons,
and gives it in a most effectual manner. The machine
works as well as it does, not because the powers are
balanced, but because in the last resort there is only one
power. The ultimate unity of severcignty is disguised
by the very means which secure it ; for those means do
not appear at all on the legal face of our institutions,
Government is carried on by a system of understandings
which for the most part have never been authentically
defined, much less acquired the force of positive law.
The study of these informal conventions, as distinct from
the positive constitutional law which in the United
States and in most Continental countries is to be found
in some one solemn act of state, and in our country in

' He first published his work in 1771, and dedicated the revised
English edition to George I1I. in 1784.
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such statutes as Magna Charta, the Bill of Rights, and
the Act of Settlement, is really a new branch of political
science. I am not aware that any special study of it
hias been made on the Continent, and I think its rise
here ig a sufficient proof that the doctrine of the English
school is not the mean and barren empirieism which its
enemies accuse it of being.

It is good, however, to know one’s enemies, especially
when they are both honourable and formidable. And
something must be said, before we pass to our other
specially chosen subject, of the drift of political specu-
lation on the Continent. It has been hinted that in the
main it is hostile to our school ; and so it is. Yet it is
possible to exaggerate the opposition between English
and Continental publicists, and to treat as fundamental
differences of method what are really differences of defini-
tion and handling. Thus Bentham’s cthical theory is
opposed to those of modern Continental philosophers or
their English adherents,say Kant or Coleridge, as asystem
founded on experience, the othersbeing derived from tran-
scendental ideas. And it 1s assumed that the like opposi-
tion holds between the respective political theories. Tor
my part I do not think it holds, at least not without much
qualification, even on the ethical ground. The prineiple
of utility seems to me no whit less dogmatic than the
principle of the Practical Reason. Whatever validity
either of them has depends onits correctness as an inter-
pretation of human experience, and they both appeal to
experience to justify them. But on the political ground
it is abundantly clear that Bentham is as much a dogmatist
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as any propounder of Naturrecht. Ilc assigns a final
cause to the State by abstract considerations of human
motives in general, such as they appear to him, and
without taking the slightest trouble to consult history
or specific facts, and he constructs a universal theory of
legislation accordingly. Still more dogmatic is Austin’s
method, which, if it could be perfectly carried out, would
lead to a formal apalysis entirely indifferent to any
practical end, or to the actual historical contents of any
legal system. Let us not make too much haste to flatter
ourselves that we are not as these dogmatising Germans.

The Continental schools, or the two branches of the
Continental school, may be deseribed as ethical and
historical. By the ethical school 1 mean {leaving apart
for the present all minor differences, which, indeed, we
have no time to consider) those authors who throw their
main strength on investigating the universal moral and
social conditions of government and laws, or at any rale
civilised government and laws, and expounding what
such government and laws are or ought to be, so far as
determined by conformity to those conditions. This is
the nearest account I can give in few words of what is
implied in modern usage by the terms law of nature,
droit naturel or Naturrech : in modern nsage, I say, for
it would be only confusing the matter fo trouble our-
gelves just now with all the meanings which have been
given to the law of nature by different schools of philo-
sophy from the Stoics downwards. Obviously this is
a legitimate branch of political seience in itself; how
much we can get out of it is, until we have tried, another
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matter, but nobody can be blamed for trying. And the
study has not in itself any necessary connection with
any particular doctrine of ethics. The construction of
pattern institutions and rules of law which abounds in
Bentham’s works comes for the most part under the
description of Naturrecht,! not being limited in terms or
intention to the circumstances of England or any other
particular country. His chapter on “Title by Suec-
cession” in Principles of the Civil Code, is as much
Naturrecht as anything one can find in Germany, for
it lays down rules purporting to be justified by the
universal nature of human reclations, and qualified by
no respect of time or place.  And Bentham’s Naturrecht
i3 really no more congenial to the positive law which
lawyers discuss and administer than that of Ahrens or
Kant. An English lawyer may come upon a bit of land
in one parish which descends to all the teunant’s sons
equally, and a bit in the next parish which descends to
the youngest son alone. It concerns him not for the
matter in hand which rule looks more like an expression
of the rational will of the community, or hetter fifted
to promote the greatest happiness. Each rule will be
enforced as to the land subject to it, and without dis-
cussion of its being reasomable or otherwise, and his
client’s title will depend on the eorrect ascertainment
and application of the rule as it exists. Again, if there
is any work of political reasoning which belongs purely
and simply to the English school, it is the collection of
notes appended to the fiest draft of the Indian Penal

1 Cp. Brunmer's remark cited above, p. 104.
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Code, 2 most interesting and instructive document, which
for many years has been accessible to English readers
in Lady Trevelyan’s edition of Lord Macaulay’s works.'
But the substance of these notes, except so far as they
relate to provisions specially adapted to the circum-
stances of Dritish India, and except so far as the
framers of the Code may have been influenced, without
knowing it, by any peculiarities of English positive
law, is no less pure and simple Naturrecht.

Still there is no doubt that there is a certain mntual
repulsion between the English and the Continental
mode of treating these inquiries. We must not say
Britigh, for Scotland goes with the Continent. What
is the explanation of this? The German or Germanis-
ing philosopher is ready with an easy one. “It just
means,” he would say, “that you English have not
taken the pains to understand modern philosophy,
You are still in the darkness of the pree-Kantian epoch,
and you will never get a real theory of the State or of
law till you come out of it. When yon show signs of
doing that, we may attend to what you have to say.”
There are Englishmen on the other hand who would be
no less ready with their answer. “We confess,” they
would say, “that we know very little of your transcend-
ental philosophies, and care less. It appears to us that
you get nothing out of them but interminable vague

1 It has heen largely and properly uged by the commentators on the
Penal Code ; but it should be read as a whole.
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talk about Personlichkeit and Menschenwirde, or le bien
and lddéal, as the case may be, and that when it comes
to distinet questions of poliey you have to deal with
them really by the same empirical methods as we do,
and in much more cumbrous language.” In each of
these charges there is some truth and much exagger-
ation. Continental critics ignore the Inglish school
because they suppose it to be tied down to Bentham's
form of utilitarianism, whereas the true character of
English political science is to be found in the series of
distinctions by which our publicists have assigned
separate fields to political cthics, constitutional politics,
and positive law, The process was begun by Hobbes
and virtually completed by Hume. Hobbes began it
unconsciously by trying to make legal supremacy the
final and conclusive standard of political ethics. The
‘Whigs, with Locke's aid, strove to restore the ethical
element by working the law of nature, through the
machinery of the original eontract, into the technical
conception of political supremaey itself, The original
contract was slain by Hume and trampled upon by
Burke, and the separation of the'ethical part of politics,
as the theory of legislation and government, from the
analytical part, as the theory of the State and of posi-
tive law, was forced upon Bentham and his successors.
The theory of legislation must to some extent involve
a theory of ethies, though it need not involve, in my
opinion, any decision upon the ultimate metaphysical
questions of ethics. But the analytical branch of politi-
cal science, including the pure science of positive laws,
I
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is altogether independent of ethical theories. And that
is the definite scientific result which we in England say
that the work of the past century has given us. The
precision and abstraction which we have succeeded in
giving to our technical terms is still mistaken by foreign
stndents, and even by able Bcottish followers of the
Continental methods like the late Professor Lorimer of
Edinburgh, for erudeness and nartowness of thought.
The English student, in turn, is naturally repelled
by this misunderstanding, and is prone to assume that
no solid good is to be expected of philosophers who
have not yet clearly separated in their minds the notion
of things as they are from that of things as they ought
to be. The German school scems to him to mix up the
analytical with the practical aspect of politics, and
politics in general with ethics, in a bewildering manner.
When he reads that there are “natural laws ¥ which are
“necessary inferences from the facts of nature” and
“fix the principles of jurisprudence as a whole,” and
that nevertheless “ positive laws never have been, and
probably never will be, perfectly discovered,”—and
these dicta from Professor Lorimer’s book are favourable
specimens—he is not unlikely to give up further pursnit
in despair. But he is not justified in despairing. Let
him not assume that we and the Germans are talking
about the same things when we nge corresponding terms,
or even an Englishman and a Scotsman when they use
the same terms. Let Lim allow for the necessary
difference in point of view between those who have the
two words {ew and right, and those for whom Rechi or
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droit covers both, so that our “law” and “right” (even
when “right” means the particular right of an individual)
appear as aspects of one and the same thing, ““ Recht
im objectiven Sinne” and “Recht in subjectiver
Ilinsicht.” Probably the Germans think this a differ-
ence to their advantage. We do not; but the difference
must be remembered in any case. And when we take
the thing as we find it, not expecting it to be something
else, we may discover this mysterious and terrible
Naturrecht to be no worse than a theory of government
and legislation ; or, to preserve better the wide general-
ity given to it by its authors, a kind of teleology of the
State and its institutions, differing much, indeod, from
anything of the kind in English literature, and as much
involved with ethical philosophy of Kantian or post-
Kantian schools as Bentham’s theory of legislation is
involved with his utilitarianism. But we shall make
out, held in solution as it were in this unfamiliar
vehicle, much subtle discrimination and sound political
thought, and we shall hope that the two methods may
come, if not as yet to an alliance or moedus wvends, at
least to intelligent and useful criticism of one ancther,
Take Professor Ahrens’s definition of law. He says (to
translate his words freely) that it is the rule or
standard governing as a whole the conditions for the
orderly aftainment of whatever is good, or assures
good, for the individual and society, so far as those
conditions depend on voluntary action! This, the

1 Introduction (in the earlier editions; not in the two last) to
Holtzendorff"s Encyklopddie der Rechtswissenschaft,
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Englishman will say at once, tells me (if I can under-
stand it) what law s for; but it fails to tell me what
it 4. Very well, but we have made up our mind to
that, The Germans do not care about the pure analysis
or anatomy of political ideas ; we only have to regard
the definition as applying to the scope of law, not its
positive character. But then the definition assumes
that we know what is good. What does Ahrens mean
by good? 'Well, Ahrens has a perfectly explicit answer
to that. “Gooed is whatever we recognise as fitted to
satisfly the needs of man,” meaning, it appears from the
context, a normal or reasonable man, and including the
need of culture and improvement. Therefore law hag
for its object in a general way, it would seem, the
provision of security for the proper and reasonable
satisfaction of the desires of men living In society.
But satisfied desires are the elements of happiness,
Happiness is the sum of satisfied desires, whatever test
we adopt as to the kind of desires that shall be admitted
to make up the sum, and their relative value. Happi-
ness, therefore, in some sense, is the aim of laws and
government, and the deduction of law from the rational
nature of man brings us out for practical purposes not
so very far from Bentham. Neither is the difference
between the two points of view to be attributed to any
essential difference between the English and the
German mind. It appears to me to be much more
probably accounted for by the difference of historical
conditions. In England the positive law of the land
has for centuries been single, strong, and conspicuous
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in all public life, and thercfore positive law presented
itself as an adequate object for distinct scientific study.
In Germany there were down to our own time a great
number of independent States, many of them very
small, and each with its own local law, but all having
their laws framed move or less on the same sort of
pattern, and looking for amthority, in the absence of
specific enactment or custom, to a commen stock of
Roman or Romanised German tradition. In this state
of things it was impossible that theory should not busy
itself with the common stock of ideas to the neglect
of the multitude of their varying applications in actnal
use. And it is significant that in the United States,
where a number of independent municipal jurisdictions
(with the exception of the few States not settled from
England) find their general source of authority in the
common law, much as the German States found theirs
in the Roman law, and share the common stock of
English legal ideas, exactly the same thing is now
happening. In spite of English tradition and com-
munications, the bent of modern American publicists
appears to be decidedly towards the Continental habit
of thought. They believe in the Common Law like
English judges of the seventeenth century, and in the
Law of Nature like German philosophers.

The historical method in politics, as understood on
the Continent, iz not opposed to what T have called the
deduective, but apart from it. Publicists of the historical
school seek an explanation of what institutions are, and
are tending to be, more in the knowledge of what they
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have been and how they came to be what they are, than
in the analysis of them as they stand. Savigny, the
greatest master of jurisprudence in modern times, is the
chief representative of the historical school in Germany,
though the application of the method to the general
theory of politics fills but a small proportion of his
admirable work, In England Burke is recognised by the
Grermans themselves as his forerunner, and Coleridge’s
political writings, which, though less practical, are
similar in their spirit and influence, must be assigned
to the same class. The general idea of the historical
method may be summed up in the aphorism, now
familiar enough, that institutions are not made, but grow,
Thus Savigny, instead of giving 2 formal definition of
law, describes it as an aspect of the total common life of
a nation ; not something made by the nation as matter
of choice or convention, but, like its manners and
language, bound up with its existence, and indeed help-
ing to mako the nation what it is; so that (as we have
already noted) he says, in almost the same words as
Burke, that the people is always the true legislator:
Das Gesetz ist das Organ des Volksrechts. Thus Coleridge,
in his essay on Church and State, considers the Church
of England not as he actually finds it, nor yet as some-
body might wish the Church to be if he were devising
an ideal commonwealth, but in what he calls its idea;
that is, what the English Church, from its place and
conditions in the English commonwealth, seemed to him
fitted to be, and but for disturbing causes might be,
This method leads to a certain optimism which is its
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danger; not the rationalist optimism of the eighteenth
century which makes out that whatever is is best, but a
speculative optimism which tries to see that whatever is
beeoming, or is continucusly in a way to be, is best. I
have elsewhere indicated the affinity between the histori-
cal method and the modern scientific doctrine of evolu-
tion, and we may call this the optimism of historical
evolution. For the rest, the historical method is many-
sided, and for that reason I have avoided as much as
possible the word school. Tt is needless to dwell on
the power with which Sir Ienry Maine used it among
ourselves to throw light on legal and political ideas.
And if we seek the application of it to the field of the
English Constitution, it is excellently represented by
Mr. Freeman., Cornewall Lewis’s book on the Methods
of Observation and Reasoning tn Polities, though more
properly belonging, in the terminclogy I should adopt,
to the philosophy of history, is likewise a good English
example of the method in a more general way.

Want of space must be the excuse for omitting to
follow out or even indicate othér modern developments
of political speculation. It wonld be tempting to trace
in Bluntsehli’s work the results of a philosophical temper
combined with technical training and a wide command
of historical knowledge ; to endeavour to fix the place
of Positivism among other recent theories, or to assign
the relation to previous English thought of the system
gven now being unfolded by Mr. Herbert Spencer, a
much more important one in my opinion than Auguste
Comte’s. But not one of these topics could be dealt
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with to any good purpose in these few pages. A few
words on the question of the “limits of the State” may
however be allowed ; the more so as, having been already
handled in a popular manner by three of our best modern
essayists, J. 8. Mill, Mr, H. Spencer, and Mr. Huxley, it
is more or less familiar to all educated readers. This
question may be said to arise out of the doctrine of
govereignty, For when if becomes clear that it is futile,
and indeed contradictory, to limit the supreme power in
a State by any formal or positive ordinance, one is led
to consider whether any general rules of policy may be
laid down as to what the State may wisely attempt and
what it will do more wisely to leave alone. In the
field of political economy we have already got fairly
definite principles of this kind, though their application
is still widely disputed. DBut there iz a larger inguiry
ag o the general control of the State over the private
action of its citizens, whether severally or in association ;
and this is what we shall now glance at. It was defin-
itely stated in its modern form by Wilhelm von Hum-
boldt in a little book written in 1791, but not published
till after the writer’s death, sixty years later. Mean-
while a good many things had happened. Among others,
Wilhelm vorr Humboldt himself, who in this book had
proved that public instruction was one of the things the
State ought on no aceount to meddle with, had been the
Prussian Minister of Education. T do not know that he
aver retracted his former opinion; he had no cceasion
to do so, not having published it ; but deeds are more
gloquent than words in such a case. His earlier essay
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was, in fact, the most natural protest of an active mind
against the fussy paternal government of the little
German States in the latter half of the eighteenth
contury. No doubt it was expressed in general terms.
Lqually general in terms, as we saw the other day, was
Locke’s plea for the Revolution of 1688. How far
Humboldt's arguments remained applicable to Prussia
or other German States in 1851, it is not our business
to inguire. It scems, however, a curious and at fizst
sight a gratuitous proceeding to adopt them as at that
time applieable to the state of government and public
opinion in England. But we have a way of infelicitous
borrowing from our necighbours. In metaphysies Sir
William Hamilton had some little time before invented,
by a wonderful misunderstanding of Kant, the spectre
called the Unconditioned, which was gravely taken by
himself and a few disciples for a hopeful foundation of
systematic philosophy. Somewhat after the same
fashion the English publicist who was afterwards
Hamilton’s most brilliant opponent was pleased to take
up the cry of the over-regulated Prussian, and the result
was the essay which wo all know as Al on JLiberty.
The same line was taken up by Edtvos in Hungary (the
Hungary of forty years ago), and M. Edouard Laboulaye
in France, a few years later, summed up and adopted
the arguments of all these writers; with what pro-
vocation, any one who knows even slightly what French
administration has been any time this century, and
particularly during the Second Empire, may easily
guess. It must not be overlooked that the tradition
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of Bentham and political utilitarfanism contributed
something to the minimising view of the State’s function.
For law, being viewed exclusively as command and re-
straint, came to be thought of as in its nature an evil;
and of course it followed that there onght to be as
little of it as was compatible with the preservation of
society. TLater Mr. Spencer followed on the same side
(though he declared himsclf in his earliest work, Social
Statics, some years before J. 8. Mill's essay was pub-
lished),! and was encountered by Mr. Huxley, who
called the minimising doctrine by the ingenious name
of ¢ Administrative Nihilism.” "This was not acceptable
to Mr. Spencer, who proposes the more neutral but less
striking term, “ Specialised Administration.” In “The
Man versus the State™ (1884) Mr. Spencer reasserted
his opinion of the mischief of State interference. On
one point, that of the regulation of railways, he appears
to forget that railways owe their existence to wholesale
interference with private ownership, and that their
liability to special control (whether or not it be wisely
exercised in the interest of the public) is only a price
paid to the State for special privileges,and therefore at all
events involves no essential injustice. At a later
time Mr. Huxley returned to these questions with yet
another contribution to the terminology : he would use

1 There are things in Social Stafics which Mr. Spenecer would mow
hardly defend, such as the supposed *‘right of the individnal to ignore
the State,” which is the very reductio ad absurdum of individualism.
In the natural organism a member that attempts to ignore the body
is taught its mistake swiftly and sharply enough. Since I first wrote
this note Mr. Spencer has explained that Soetal Statics must not Le
taken as representing his maiured opinions.
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“ rogimentation” as the opposite of “individualism.”?
Mill’s particular exposition was vigorously criticised by
the late Sir James Stephen in his book named ZLiberty,
Equality, Fraternity. English citizens may thus, at the
cost, or rather with the gain, of reading a volume or two
of the best English writing of our time, easily put them-
selves in possession of the arguments on one important
question of theoretical politics. At present the contro-
versy seems to run more upon economical and social than
upon political lines ; it is mixed up with the diseussion
of private property, co-operation or profit-sharing as
against compulsory distribution of capital, and other
like matters which it is beyond my purpose to deal
with,

The only remark of my own I have to add is this:
that the minimisers appear not to distinguish sufficiently
the action of the State in general from its centralised
action. There are many things which the State cannot
do in the way of central government, or not effectually,
but which can be very well done by the action of local
governing bodies. DBut this 1s a question between the
direct and the delegated activity of the State, not
between State action and individual enterprise. It is
just as much against the pure principles of Humboldt
and Mr. Spencer for the Town Council of Birmingham
or Manchester to regulate the gas and water supply of
its own town as it would be for the Board of Trade to

1 Nineleenth Century, May 1890. Mr. F. C. Montague's book, The
Limits of Individual Liberey (1885), may be mentioned as a well written
and well balanced review of the subject.
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regulate it. It is hardly needful to point out that,
on the principles of pure individualism, all national
and public musenms, picture galleries, parks, and
the like, must cease to be provided for out of
public resources, and the further maintenance of
guch things, if they are to be maintained at all, must
depend wholly onr private munificence and voluntary
contributions.

As to the question in its general bearing, I do not
think it can be fully dealt with except by going back
to the older question, “ What does the State exist for?”
And although I cannot here justify myself at length, I
will bear witness that for my own part I think this a
point at which we may well say, “ Back to Aristotle.”
The minimisers tell us that the State exists only for
protection. Aristotle tells us that it was founded on
the need for protection, but exists for more than pro-
tection—ryivopévn pév ody Tol Gy &vexev, oboa 8¢ vof
ev Lir. Not ouly material security, but the perfection
of human and social life, is what we aim at in that
organised co-operation of many men’s lives and works
which is called the State. I fail to see good warrant of
either reason or experience for limiting the corporate
activity of a mation by hard and fast rules. We must
fix the limit by self-protection, says Mill; by negative
as opposed to positive rtegulation, says Mr. Spencer.
But where does protection leave off and interferemce
begin? If it is negative and proper regulation to
say a man ghall be punished for building his house in
a city so that it falls into the street, why is it positive
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and improper regulation to say that he shall so build
it, if he builds at all, as not to appear to competent
persons likely to fall into the street? 1t is purely
negative regulation, and may therefore be proper, to
punish a man for communicating an infectious disease
by neglect of common precautions, Why is it im-
proper to compel those precautions, where the danger
is known to exist, without waiting for somebody
to be actually infected? DMr Spencer would have
the State protect both property and eontracts. 1
have heard a zealous maintainer of Mr. Spencer’s views
on this point outdo his master by arguing, and
not inaptly, that the State shonld protect only pro-
perty in the strict sense, and leave contracts to take
care of themselves, And I believe some Individual-
ists have committed themselves in print to this argu-
ment. Perhaps somebody else may say that law is
restraint, and restraint is force, and the State ought to
use its force only against actual force; in other words,
to protect persons directly, and property not otherwise
than indirectly through persons ; from which it would
- be but one step more to the triumphant establishment
of the perfoct “liberty of the subject” in Hobhes's
state of nature, which is a state of universal war.
I prefer to say with Huxley, who was no dealer
in empty phrases, that government is the corporate
reason of the community; with Burke, philosopher
and statesman, that a State “is not a partnership
in things subservient only to the gross animal exist-
ence of a temporary and perishable nalure” but “a
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partnership in all science, a partnership in all art,
a partnership in every virtue, and in all perfection ;”
and with Hobbes, but in a higher and deeper sense
than he enforced, Nom est super terram potestas quas
comparetur ei.
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