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Report of the Committee | appointed by the Goyernment o
India to consider the revision of Railway Risk Notes.:

CHAPTER 1.

- INTRODUGTORY.

The appointment of the €ommittee to consider ‘the revision of Railway
Risk Notes was the outcome ot a discussion on the subject in the Legislative
Assembly in March 1932 when the following Resolution  proposed by Rac.
BabadurC. 8. Subrahmanayam was adopted : —

“ This Assembly recommends to the Governor General in Council to
appoint a Comumittee of officinls and non-officials with a majority
of Indian non-officials to consider the revision. of Railway Risk
Notes." o '

2. In pursuance of the terms of this Resolution, a Committee constituted.
as follows was appointed by the Government of India :— .

1. Mr. T. V. Seshagiri Aryar, M.L.A., Chairman.” -
2. Rao Bahadur C. 8. Subrahmanayam, M.L.A.
3. Mr. Manmohandas Ramji, M.L.A.

4. Mr. A. M. Clark, Member, Railway Board.

5 Mr. C. V. Bliss, C.LE, Secretary, Indian Railway Conference
Association.

3. As a preliminary measure the Committee decided to invite thé views of
Local Governments; Railways, Chambers 6f Commerce aud other public bodies
on the form, construction and suitability of the Risk Notes now in use. )

A copy of the letter circulated for op-i'm'on_and. of the replies reczived ‘are
annexed to this report and it will be seen how varied and influential were the
interests consulted. We wish to express our great indebtedness to all who'

were good enough to favour the Committee with their views. - -

4. The Committee commenced- their sittings on the 24th May and held
fifteen meetings between fhat date and the 2nd July when owing to the illness
of two of the members, the Committee dispersed It met again on the 31st
August and the 5th and 15th-September and the report was signed on the 16th
September. . o

5. The replies received to the letter referred to in paragraph 3 set forth
fully the views of the different public bodies interested and we did not there-
fare consider it necessary to call for oral evidence, We took advantage, how-
over, of the presence iu Simla of Mr. Purshotamdas Thakurdas, President of the
" Indisn Mexchants’ Chamber and Bureau Bombay, of Mr, Khaitan, Secretary
of the Marwari Association Caleutta and of a committee of railway traffic
officers who were sitting at the fime, to take their evidence and we are , much
indebted to these officers for the valuable assistance given.

CHAPTER II.
" RECOMMENDATIONS.

6. Before proceeding with qur recommendations it is necessary {o indicate
briefly the exisiing Law regarding the responsibility -of Railway Administras
tione as Carriera. ' ~
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7. Prior to 1890 when the Railway Act was revised there was some doubt
whethber rnilways were insurers. of goods under the Carrier’s Act of 1865 or
merely bailees under the Contract Act (IX of 1872). Differing views had
been taken by the High Courts. in Calcutta and Bombay but the matter
appears to have been settled by the passing of the Indian Railways Act IX of
1890, section 727of which definitely states that nothing in the Common Law of
Eungland or in the Carrier’s Act of 1885 regarding the responsibility of common
carriers with respect to the carriage of animals or goods, affected the responsi-

" bility of carriers by railway. ‘/he view taken by the majority of judges of

‘the various High Courts is that Railways are only liable as bailees under the
Contract Act ; that is, their-responsibility is limited to taking as much care of
the goods booked to them *“as & man of ordinary prudence would, under
gimilar circumstances, tuke of his own goods of the same bulk, quantity and

- value as the goods bailed.” - It is this.responsibility only which is affected by

Risk Note ‘A ',

the execution of a risk note and it is on this view of the position of Railways’
that we have framed our recomn.endations.

8. The Risk Notes at present in force are as under :—

Form A.—~Used when articles are tendered for carriange which are
already in a bad condition or are so defectively packed as to be -
liable to damage in transit.

Form B and H—~TUsed when sender elects to despatch at a special
reduced rate articles for which an alternative ordinary or * rail~
way acceptance '’ rate is quoted. '

ZForm C.—TUsed when at sender’s request open wagons are nsed for goods
lisble to damage when so carried, '

Form D and G.—Similar to Forms B and H but used for explosives or
' _dangerous goods,

Form E.—Used when elephants, horses, efc., above a certain value are
tendered without payment of a percentage on the value.

Form F.—Used when horses, etc., are tendered for despatch in cattle
trucks instead of horse wagons.

Form X and Y.—Used when sender elects to despatch excepted articles
without payment of a percentage on the value, '

. 9, The numerous representations received by us from public bodies dealt
for the most part with Risk Note A, B and H. They expressed, almost without
exception, great dissatisfaction with the language and application of these
Risk Notes and showed that there is a general demand that the liability of
railways far goods carried at owner’s xisk should be inoreased. We have :
considered allthe forms now in use and are of opinion that no alterations
are necessary in Forms C, E, F, X and X. The forms which we recommend
should be revised are A, B, H, D and G and we deal with these seriatims.

10. As regards Risk Note Form ¢ A * the complaints received refer rather -
to the abuse of the form than to its actual wording. No alteration in the
phraseology employed will prevent abuse of the form and we are unable to
recommend its total abolition. But while it is necessary that railwasys should
be protected from losses due to causes outside their control, it is equally neces-
pary that they should restrain their staff from demanding the execution of the
Risk Note without justifiable cause : we consider that action should be taken
in this bebalf.

11. The form now in use relieves the railway from “ all responsibility for
the condition in which the goods may be delivered to the eonsignee at desti-~
nation and for any loss arising from the same.”” The only alteration we pro- -
pose is the addition of the following words after those quoted,  except upon’
proof that such loss arose from misconduct on the part of the Railway Admi-
nistrations’ servants.”

. 12. 'We shall refer later to the ‘question of the necessity for taking form
*A°’in addition to form ‘B’ if zoods are not properly packed ; it is suflicient,
to point ont here that in view of the alterations we suggest in form ‘B’ the
execution of ‘A’ in addition will no longer be necessary ia respect of goods
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carried at owner's risk ratés. - We mdy note that we have ré¢eived cornplaints
that & distinction is 'made between Indian and European packers and wow are
glad to have the assurance of railways that no suel‘:: distinetion now exists.
‘We wonld suggest that, so far as possible, before fresh packing eondifions are-
adopted by railways the principal Chambers of Commerce and Mercantile
Assoeiations interested should be given an opportunity of expressing their
views. :

- 13. The most important question before the Committee is the revision of Risk Note ‘B*
Risk Notes forms ‘B ’and * H.' These two forms are used when a consignor #04 ‘B
wishes to. despatch at a specially reduced or owner’s risk rate articles for which
an alternative, higher railway risk rate is quoted. Form B’ is a special
contract for one consignment and form * H ’ a general contract covering all
eonsignments booked by a single consignor.

- 14. Prior to 1907 when the forms were revised these Risk Notes relieved
the railway from all responsibility for any loss, destruction or deterioration of !
or damage to the goods booked from any canse whatever. In 1907 as a result
of representations from the mercantile community the eonditions were revised
and the existing forms introduced which make the Railway Adwministrations
liable ** for the loss of a complete consignment or of one or more complete
packages forming part of a consignment due either to the wilful neglect of the
Railway Administration or to theft by or due to the wilful neglect of its ser-
vants ’’; subject however to the proviso that the term wilful neglect should nof
be held to i?’clude “ fire, robbery from a running train or any unforeseen event
or accident.

'15. Repeatod demands have been made by the trade for a farther modifi-
cation of the terms of this risk note. The main reasons for demanding a
revision may be sammarized thus :—

(i) that the difference between railway risk and owner's risk rates is
so great that traders have practically no choice but to book their
goods at owner’s risk ; - '

(¢) that it is unfair to place on the consignor the burden of proving
that loss is due to wilful ncglect on the part of the Railway
Administration or its servants, as it is practically impossible for
him to prove this; ‘

(¢¢¢) that to limit the liability of a railway for loss, to the loss of a
complete package or consignment, indirectly encourages theft by
railway servants; '

(év) tbat railways are prone to attribute losses to robbery from running
trains without adducing evidence in support of this.

16. On the part of the Railways it is contended :—

(i) that the contract i3 a voluntary one and the trader if he is not
satisfied_with the terms has the alternative of booking his goods
at railway risk. That the reduced rates are quoted for other con-

. siderations than the mere acceptance of the risk of carriage by -
the sender, e.g., in consideration of goods being despatched in
large quantities or for long distances.

~ . (is) That any loss sustained by thefts and pilferage must be less than
the gain obtained by booking at the reduced rates as otherwise
it would obyiously be to the advantage of traders to book at the
railway risk rates. That the contract is therefore an advan-
tageous one ‘on the traders’ side and his demands for further con-
cessions are unjustifiable, :

(#3%) That the execution of the risk note by the comsignor implies the
acceptance of the onus probandi in case of loss- and therefore
constitutes one of the considerations for a reduced rate. That if a
railway were to admit that every loss is due to its oWwn wilful
neglect unless it can prove the contrary it would be impossible
to continue to carry goods at the existing owner’s risk rates
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(iv) That the existence of organised gangs of thieves who make a living
by robbing trains is 8 fact which cannot be ignored; and since
the prevention of such thefts is beyond their powers railways
should be exempted from liahility therefor, Further that the
lerm “robbery " affords them little protection since it is necessary
in order to escape liability tn prove that force or restraint wha
used and that the word theft should therefore be added to or sub-
stituted for the word “ robbery ” in the risk note.

(v) That the term wilful misconduct should be substituted for wilful
neglect as the latter term is indefinite.

- 17. We shall take the queption of the onus of proof first. It has been
generally held by the High Courts*® of this couutry that it-lies on the person
claiming: compensation to prove that any loss was due to wilful negiect and
that in the absence of such proof the railway is free from responsibility ; but in
. %4 Sheobarnt and other ». Beng.land North- & recent case heard in the Bnmbny High
(\::;ﬁe;gsl)ia:lwa:. Calcusts Weckly Notes, XVI gourt——Central Weaving Company o. the

. Tudi dway o i .+ Great Indian Peninsula Railway (Bom-
mxfa: g Ja‘ié'u’i?a #éﬁ;yn&uxfkan,nﬁag; bay Law Reporter XXIV),—where three
622). bales of piece goods out of a consign-

# Bombay, Baroda and Central Indis Baillw.a . H p
o B o o Tty lway ment of 57 were short delivered and the

Roporter XX1 ‘page 779). _ Railway repudiated liability undcr the
“ South Indian Railway v. Nuthmal BehariLal, terms of the Risk Note, Form “ B,” it
Indinc Law Beporte, Mudrase, series XXXIX." was held that their being a prima Sacie

case against the defendant company it was for them to offer some reasonable
explanation in order to escape liability.

18, In England—the onlypother country regarding which we have been
able to obtain information on the subject—the burden of proof appears to be
on the owner to prove wilful misconduct of the company's servants, except in
certain eircumstances in which the Company specifically accepts the burden
of proof. The House of Lords in the case of H. @. Smith ». Great Western
Railway Company, (February 1922), held that misconduct could not be inferred
from thie mere failure of the Company to a¢count for the goods and that if no
eivenmstances from which such misconduct could fairly be inferred were dis-
closed from the company’s inability to account for the loss, the burden of
proving such misconduct still lay upon the owner. In this case the appellants
were unable to elicit from the respondents any information about the missing
goods beyond the. fact that there was no record of their receipt at destination, .
and in delivering judgment Lord Buckmaster said :

# 1t is perfectly true that this results in holding that theapparent protec-
tion afforded to the trader is really illusory ; it practically gives him
na protection at all for it is often impossible for the trader to
know what it is that has caused the loss of bis goods between the
time when he delivered them info the hands of the railway
company’s servants and the time when they ought to bave been
delivered at the other end of the journey. The explanation of
the loss is often within the exclusive knowledge of the Railway
Company and for the trader .to be compelled to prove that it was®
due to wilful misconduct on the part of the Railwsy Company’s
servanis is to call upon him to establish sumething which it may
be almost impossible for him to prove.” .

19. This we think puts the matter very fairly from the traders point of
wiew. It is clear that he is not in a position to prove how the loss of his goods
“has oceurred and if a railway fails to deliver goods entrusted to it, we consider
‘that it is for the Railway authorities to offer some reasonable explanatioa in
order to relieve themselvea from liability. 7

20.- After full consideration of all the aspects of the questirn we have come
.to the conclusion that in the following cases—- ‘

(a) non-delivery of the whole of a consignment or of the whole of one
or more packages forming part of a consignment, properly packed
and fully addressed; unless suchnon-delivery is due to accidents
to trains or fo fire;



{b) pilferago from packages of merchandise properly packed, timi is

° packed in accordance with instructions laid down in th® Goods

. Tariff or, where there are no such instructions, protected otherwise

than by paper or other packing readily removable by hand; pro-

vided the pilferage is pointed out to the servants of the Railway
‘Administration on or before delivery, :

the Railway Administration shonld ba requived to lead evidence to show how
the consignment wasdealt with throughout the time it was in its pos<ession or
control. 'The result of this proposal would be that if misconduct were fairly infer-
able from the circurmstances disclosed by the Railway Administration’s inability
to account for the loas of the goods, flie Railway would be held responsible ; but
if the evidence were equally consistent with the Railways liability or non-
liability, the burden of proving misconduct would be on the claimants. We
hope that these alterations may obviate the complaints made that Railways
refrse to give information showing bow a consignment has been dealt with
while in their hands and that they may result in reducing litigation.

21. We further propose that Railways should be held respomsible for
pilferage from packages properly packed. We recognise that this will place’
_a considerable alditional burden on .railways but if they are held respousible
‘for the loss of a complete package there isnoreason why they should not be
equally held responsible for the coutents of the package. Moreover, we think
it is opposrd to public pnlicy to allow a railway to contract out of liability for
the misconduct of its own servants. It has beea suggested that this respomns-
ibility might be limited to the loss of more than-a certain perceniage of the
contents, but sach a condition is open to obvious cbjections, We recoguise
“that if Railways-are to be held liable for pilferage they will be entitled to
enforce .proper pecking conditions and thkis will, we think, be to the advan-
tage of every one roncerned. ‘here is no doubt that the extensive pilferage
which at present takes place is to a great extent rendered possible by the
indifferent methods of packing common in this country. ' '

22. We have provided in the revised form of Risk Note for particulars
of packing to be shewn and there will not therefore be any necessity for the
execution of Risk Note ‘A’ in addition to Risk Note ‘B,” as the particulars given
will show whether the goods were packed in accordance with the conditions
of the Risk Note or not. Particulars of packing cannot of course be ‘shewn
on Rick Note “ H’and, in cases where asender fails to pack geods booked under
tuis Risk Note in accordance with instru~tions, it will be necessary for him to
execute Risk Note ‘B’ for such consignments. It seems probable that & sendex
who ‘enters into a general contract for the despatch of his goods at owner’s risk.
will be careful that they are properly packed and the necessity for the exeoution
of a separate Risk Note in form * B’ should not often arise.

23. The question whether the liability of Railways under Risk Note *B’
should be limited to “ neglect ** of their servants as proposed in certain repre-
senfations from the public or to ** wilful roisconduct * as asked for by Railway
Administrations, has received our careful consideration. 'The term now used
is *“ wiiful neglect *’ and for this we propose to substitute ‘the term ** miscon-
duct.” The alteration is of considerable importance and we therefore give our

reasons fully. e ¢&_ ed .

21. The teym © wilful ‘mieednduet” is inexact and is liable to misinter-
pretation. In the connofation used in the existing form of risk note it is, we
think, equivalent to misconduect, for if a railway servant -is wilfully negle¢tful
of the duties be is paid to perform or of the interests he is paid to proteot,
be is clearly guilty of misconduct. 1t is however, open to doubt whether
courts wonld place this interpretstion upon tke words. In the ocase of Shep-
pard and Company v. Midland Railway (114 Times Law Report 615), Lush, J.
in his judgment said :—

“ wilful vegligence is only neglizence—ae has been eaid of * gross negligence “=with
a vituperative adjective before it. 1t is negligence after all, whether you call it
% wiliul,” “ gross,” * ordinary,” or use any other adjective ,”
« / 198RB



Risk Notes
*D’and ‘G.’

Sgmiary. »

6

" #25. The question for consideration, therefore, is whether the term used in
the rigsk note should be * meglect ”, * misconduct™ or “ wilful miscohduct. ™
We do not think it would be right to hold Railways respousible for mere
negligence in the case of goods booked at reduced owner’s risk rates. If we
did so, there would be little difference between the liability of Railways for goods
carried at railway risk and for goods earried at owner’s risk. Railways in Indis
as already shown are not insurers of goods but are merely bailees and their res-
_ponsibility is therefore limited even in the case of goods booked at railway risk,

urther we do not think auny,large proportion of the lossesinourred are due
‘to mere neglect and we think therefore thst the interests of traders will he
sufficiently safeguarded if the liability o Railways is limited to the miscons
duct of their servants. We do not consider it necessary t6 go so far to limit
such liability to * wilful ”’ misconduet.

26. With regard to the question of robbery from running trains we do
not consider that any special reference in the risk note to. this particular cnuse
of loss is necessary. Under our proposals Railways would be required to lead
-evidence to account for the loss of goods, and their liability or noan-liability
would be determined by the evidence. '

27. We have substituted the words * non-delivery ” for ¢loss’ in the
exception for which Railways may be held liable, as there is some doubt whether
the word © loss * in the existing risk ‘note does not include the terms * destrue-
tion, deterioration or damage ’ and we consider that any liability of Railways

~under * owner's risk ” conditions of carriage should be limited to non-delivery

and pilferage.

28. The only other point to which we need refer in connection with Risk
Notes ‘B’ and ‘ H’ is the question of the great difference thnt is said to exist
between railway risk and owner’s risk rates. This matter has been brought
prominently to our notice by many members of the trading community by
whom it is asserted that the difference is so great that they have no option in
the face of competition, but to book at the lower rates. On the Railway side

‘3t is urged that where special rates'are quoted, the acceptance of the risk by

the owner is only one of the considerations for which the lower rate is quoted,
other considerations being that goods are consigned in large quantities or for
long distances, that they are loaded and unloaded by sender and consignee, ete,
The - question is undoubtedly ome of very great importance but we do not
.consider that it falls within the terms of our reference and we therefore refrain
from expressing any opinion. The question is one for decision by the Rates
Advisory Tribunal if and when it comes into existence.

29, The other risk notes which remain to be dealt with are forms ‘D’ and
¢G. These forms are similar to *B’ and ‘ H’ but are used for dangerous explosives
or combusfible articles. "We have altered these to be in conformity with the
revised forms ¢ B’ and ‘H’ except that we have not defined the term * properly
packed *’ as packing conditions for dangerous goods are laid down by Govern-
ment. ' : ’

80. Our recommendations may be summarized as follows :—
Risk Note ’ A.’ We recommend that the form should be amplified to make

Railways liable for loss, damage, etc., upon proof that such loss is due to mis-
conduct on the part of their servants.

Risk Notes ‘B’ and *H,”D,’ *G.” We recommend that the forms should be
so modified that in cases of non-delivery or pilferage of goods from consignments
properly packed, Railwaya should be required to lead+evidence to show how
the goods were dealt with while in their possession or control. We also recom-
mend a modification of the forms which will obviat# the necessity for taking
form ¢ A’ in conjunction with form ¢ B.

Risk Notes forms ‘C,’ ‘E, ‘F,’ ‘X 'and ‘Y. We recommend that these
forms should be left unaltered.

31. We have embodied our proposals in draft forms of risk notes appended
to this report. |
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_ 82, The question which we have been investigating is one of ¢great
complexity. The views of the railways and the traders are to a great extent
irreconctable and there is much that can bo fairly urged on both sides. Our
recommendations are necessarily therefore in the pature of a compromise but
we believe that the . forms proposed will meet the main objections- to the
existing risk hotes without unduly increasing the burden of Railways.

33. The other Members of the Committee wish to place on record their
appreciation of the great assistance Yendered to them by Mr, C. ¥. Bliss, not
only as a collengue with thep in their deliberations but also in the respons-
ibility which he undertook in an honorary capacity as Secretary to the
Committee, - . '

T. V. SHESHAGIRI AYYAR, Chairman.
| C. 8. SUBRATIMANAYAM, Member, - - subject to note.
MUNMOIUNDASS RAMJI,  Member. Do.
A.M.CLARK,  Member. Do.
~C. V. BLISS, Member and Secretary, Do,
Simia, the 16¢h September 1922.

We bave signed the report subject to the followiug reservation with
regard to paragraphs 12, 22 and 30 :—We are unable to agree that the ent
by the station staff of the de:criplion of packing, at the end of the Risk Note
(form * B.”) after the senders signature, will of itself obviate the necessity. for
taking form ¢ A * when goods are not properly packed. In practice, however,
‘we hope that the execution of form ¢ A’ in addition to form ‘B* will prove
-unnecessary. '

A. M. CLARK.
C. V. BLISS.

- From the statements, placed before us, of the public and the trade, it is
quite clea rthat the immunity, which the Risk Note Forms, particularly ¢ A,’ ‘B’
and ‘H’ gave the Bailways, has resulted in tending to encourage negligence and
dishonesty among Railway servants in dealing with the articles consigned.
Very strong language is used in these statements against the Railway servants.
The time has now come for the good name of the Railways, which after all are
public concerps, financed and supported by Government, that the obligations
of the Railways to the public should be made clearer and much less illusory
than it bas hitberto been. The common people of this. country treat the
Railways as a department of Government, ard the odium created by the
conduct of the Railways towards goods and passengers reflects upon the Govern-
ment as well. Taking things as they are in this country it cannot be said that
the people are altogether wrong. I trust that when these Risk Note Forms
are revised we shall have an opportunity of considering whether the alterations
effectuate our recommendations. My reading of the earlier files on this ques-

" tion makes me feel that the present Risk -Note Forma has. not carried out the
desire expressed .by Bir John Hewitt in one of the files. Much of the trouble

gith which we are now faced is due evidently to the draftsman ef Risk
ote * B’ |

0. 8. SUBRAHMANAYAM.
I agree with the above remarks.

MUNMOHUNDASS RAMJL



Proposed Form * A.'

RISK NOTE FORM ‘A’

[dpproved by the Governor-General in Council under Section 7.é (2 (b) of the
Indian Radways Act, I.X of 1890.]

(To be used when articles are tendered for carriage which are either
already in bad condition or so defectively packed as to be liable to damage,
leakage, or wastage in transit).

STATION,

. : 192/ .
WHEREAS the consignment of __tendered by Z°

as per forwarding order No.________of this date for despatch by the Rail-
way Administration to________ station, ,a.na' for which éﬁ have received

Railway receipt No.______ of same date, is in bad condition ';“'11 liable to
damage, leakage, or wastage in fransit as follows :—

,WI;, the undersigned, do hereby agree .and undertake to hold the sajd Rajl-
way Administration over whose Railway the said goods may be carried in transit
from station to _ station harmless and free
from all responsibility for the condition in which the aforesaid goods may be
delivered to the consignee at destination and for any loss arising from the same
except upon Proof that such loss arose from misconduct on'the partof the Rail-
way Administration’s servants.

This agreement shall be deemed to be made separately with all Railway
Administrations or transport agents or other persons whp shall be carriers for

any portion of the transit.

‘WITNESS. | Bignature of sender
{Signature) > ‘ Father's name_
‘ Rank or
(Residence) — , Caste Age
WITKESS.
(Signature)_ | Profession
~ (Besidence) o Residence

.
=

Nore.—The above form is, for the sonveniende of the .public, translated intg’the vernaonler on the reverse, bus
the form in English és the authoritative form, sud the Bailway Administration coepts no responsibility
for the porrectness of the vornauular translation. ‘



Proposed Form B«
.RISK NOTE FORM B.

( To be used when the sender elects to despatch ata speciat
reduced” or “owner’s risk” rate, articles for which an
alternative “ordinary” or “risk acceptance™
rate is quoted in the tariff).

StaTioN.
— w102
§Zlhereas the consignment of
‘ .tendered by
= as per Forwarding Order No. - - of this date, for
despatch by the Railway Administraiion to

étation, and for which %bave received Railway

Receipt No of same date, is charged at a speeial reduced
rate instead of at the ordinary tariff rate chargeable ior such consignment

;:,' the underéigned, do, in consideration of such lower charge.agree and

undertake to hold the said Railway Admipistration harmless and free from
all responsibility for any loss, destruction or deterioration of, or damage to,
the said consignment from any cause whatever except upon proof that such
loss, destruction deterioration or damage arose from the misconduet of tho
Railway Administration’s servants ; provided that in the following cases

(@) Non-delivery-of the whole.of a consignment or of the whole of one
or more packages, forming part of a consignment, properly
packed and fuily addressed; unless such non-delivery is due
to accidents to trains or to fire,

(3) Pilferage from packages of merchandise properly packed, that is
packed in accordance with iostructions laid down in the gcods
tatiff or where there are no such instructions, protected otherwise
than by raper or other packing readily removeable by hand,
provided the pilferage is pointed out to the servants of the
Railway Administration on or before delivery,

the Railway Administration shall be required to lead evidence to show
how the eonsignment was dealt with throughout the time it was in its posses-
sion or control, but if no circumstances from which misconduct can fairly
be inferred are disclosed from the inability of the Railway Administration
to account for the non-delivery or pilferage, the burden of proving such mig=
conduct shall lie ugon the consignor.

This agreement shall be deemed to be made separately with all Railway
Administiations or transport agents or other persons wlo shall be carriers for
_any portion of the transit, '

- WITNESS. i
(Signature) Signature of sender - .
: ' Fathers’ name. ...
(Residence) Rank or '
- " | Caste Age -
‘WITNESS.
{Signature) Profession et -
(Residence) 1T 11111 -

Note~The above form is, for the convenience of thé public, transiated into the vernacular on the reverse, but the
form in English <s the awthorifative form, and the Rsilway Administration accepts no responsibility for the
correctress of 1he vernacular transletion.

To be filled in by Gocds Clerk
Description cf packing

e sremmenend Goods Cleri;.
Date :

10SRB



10

Proposed Form D.
RISK NOTE FORM D. | '

[4pproved by the Governor-General in Council under Secti
Indian Bailways dct, IX ijggoff ion 72 (2) (5) of the

_ (To be used when the sender elects to despatch at a * special red i
“« owner'_s risk rate dangerons, explosive or combustible a.r}t)iiﬂ::as ;:r lv}vclfﬂ:h :1:
alternative “ ordinary ” or * Risk acceptance” rate is quoted in the Tariff.)

Srariow.
193 .

@ hcreas the eonsignment of |
P - tendered by
-;-’.f- as per Forwardiag Order No.__ of this date, for
despateh by the Railway Administration to

station, and for which - bhave received Railway

Receipt No. of same date, is charged at a special reduced

rlata instead ‘of at the ordinary tariff rate chargeable for such consignments
<o the undersigned, do, in consideration of such lower charze agree and under-

take to bhold the said Railway Administration harmless and free from all
responsibility for any loss, destruction or deterioration of, or' damage to, the said
consigument from any cause whatever except upon proof that such loss
destruction deterioration or damage arbse from the wilful misconduct of the
Railway Administration’s servants; provided that in the following cases

(a) Non-delivery o]l; the vi;hole of a consignment or of the whole of ona
or more packages, forming part of a consignment, properl
atd fully addressed ; unless smch non-delivery is Euepto gcgia;;;eg
to trains or to fire,

(6) Pilferage fromi packages properly packed, provided the pilferage
is pointed out to the servants of the Railway Administration on
or before delivery,

the Railway Administration shall ‘be required to lead evidence to show how
the consignment was dealt with throughout the time it was in its possession or
control ; but if no circumstances from which misconduct can fairly be inferred
are disclosed from the inabilify of the Railway Adwminis‘ration fo account
for the non-delivery or pilferage, the burden of proving such misconduct shall

lie upon the consignor.
‘,-;—; further agree to accept responsibility for any cousequences to the

property of the aforesaid Railway Administration or to the property of other
persons that may be in the course of conveyance, which may {))e eaused by the
‘explosion of, or otherwise by, ths said consignment, and that all risk and
responsibility whether to the Railway Administration to their servants or to

others, remain solely and entirely with 2=,

This agreement shall be deemed to be made separately with all Railway
Administrations or transport agents or other persons who shall be carriers for

any portion of the traosit.

Signature of sender Profession
' Father's name
Raokor { Cagge Age Residence
WiITNESS. WITNESS,
(Signature)_.____ (Signature)
(Address) {Address)

ted into the vernacular on tho reverse

Note.—The sbove form is, for the convenience of the public, tranals
i ion scoepts ne responsibility for thg

%at the form in English is the suthoritative form, snd the Bailway 4 i
correctness of the vernscujar trunslativa.

To be filled up-by Gooda Clerk, ‘
Partionlars of packing
. o -Gnods Cle.k




*
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A ) Proposed Form G.-
RISK NOTE FORM G.

[4pproved by the Governor-General in Council under. Section 72 (2) () of the
dndian Railwaye Act, IX of 1890.] o
(To be used as an alternative to Risk Note Form D, in the case of dangerous
explosive or combustible articles, for which an alternative * ordinary * or
“risk acceptance ™’ rate is quoted in the Tariff, when the sender desires to
enter into a general agreement‘instead of executing .a separate risk note for
each consignment.)
STATION.

192 -

WHEREAS all cdﬁsignments of

for which the Railway Administration quotes both owner’s risk or special
reduced rates and Railway risk or ordinary rates are (unless X shall have
entered into a special contract in relation to any particular consignment)
despatched by &7 at % own risk and are charged for by the said Raiiway
Administration at special reduced cr owner's risk rates, instead of at ordinary
tariff or railway risk rates, -, the undersigned, in consideration of such

consignments heing charged for at the special reduced or owner’s risk rates, do

Jhereby agree and undertake to hold the said Railway Administration harmless

and free from all responsibility for any loss,-destruction or deterioration of, or
damage to, the said consignments from any cause whatever except upon proof
that such loss, destruction, deteriorat.on or damare arose from the misconduct
of the Railway Administration’s servants; provided that in the following cases

(a) Non-delivery of the whole of a consignment or of the whole of one
or more packages, forming part of a consignment, properly
packed and fully addressed ; unless such non-delivery is due

. to accidents to trains and to fire,

(3) Pilferage from packages properly packed, provided the pilferage
is pointed cut to the servants of the Railway Administration on
or before delivery, ' '

the Railway Administration shall be required to lead evidence to show how
the consignment was dealt with throughout the time it was in its possessivn
or control ; but if no circumstances from whith misconduct can fairly be
inferred are disclosed from the inability of the Railway Administration to
account for the non-delivery or pilierage, the burden of proving such miscon-
duct lie upon the consiguor.

w; further agree to accept respomsilility for any conseqﬁences to the

property of the aforesaid Railway Administration, or to the property of other
persons that may be in the course of conveyance, which may be caused by the
explosion of or otherwise by, all or any of the said consignments, and that all
risk and responsibility -whether to the Railway Adminisiration, to their

servants or o others, remain solely and entirely with 22,

- This agreement shall be deemed to be made separately with all Railway
Administrations or transport agents or other persons who shall be carriers for
any portion of the transit.

Signature of sender_____________ ~ Profession

Father’s dame

Rank or .
Caste Age _ __ ___ Residence
WITNESS. . WITNESS.
{Signature) ' ~ (Signature)_ _
(Residence) { Besidence)

Note.~~The above form is, for the convenienos of the pnblic, tranelsted intc the vernacular on the reverse
but the form in Fnglish ia the authoritetive form, and the Eailway Administration socopta ao responaibility for the

ocorreotnoss of tho vernacalar trausintion.
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. | Proposed Form H.
RISK NOTE FORM H.

[Approced by the Goreraor-General in Council under Soction 72 (2) () of the
Iudinn Badways Act, 1.X of 1590.]

(To be used as an alternative to Risk Note Form B, w!en a sender desjres
to enter into a general agreement instead of executing a separate Risk Note
for each consi_nmeant.)

Sr.&ngs.

193 .

WHER"AS all consignments of goods or animals for which the
Railway Adwministration quotes both owner’s risk or special reduced rates and
railway risk or ordinary rates are (unless X, shall have entered into a special
contract inrelation to any particular consignment) despatched by -2 at .2

own risk and are charged for hy the ___ Railway Administration at spe-
cial reduced or owner’s risk rates instead of at ordinary tariff or railway
risk rates, -1, the under~igued, in consideration of such consignments being
cliarged for at the speeial reduced or owner’s risk rates, do hereby agree and
undeitake to hcld the said Railway Administration harmless and free from all
responsibility for any loss, destruction, or deterioration of, or damage to, all
cr any of such consignmen!s from any cause whatever except upon proof that
such icse, destruction, deterioration or damage arose from the misconduct of the
Kailway Administration’s servants; provided that in the following eases

(¢) Non-delivery of the whole of a consignment or of the whole of one
or more packages, forming part of a consignment, properly
packed and fuliy addressed; unless such nor-delivery is due
to accidects to trains or to fire,

() Pilferage from packages of merchandise properly packed, that is
packed in accordunce with instructions laid down in the goods tariff
or, where there are no such instructioos, protected otherwise than
by paper or other packing readily removeable by hand, provided
the pilferage is pointed out to the servants of the Railway Admi-
nistration on or before delivery,

tl.e Railway Administration shall be required fo lead evidence to show
bow the consignment was dealt with thronghout the fime it wasin its prs<essiou
or c:nfrol; but if no circumstances from which misconduct can fairly be
inferred are disclosed from the inability of the Railway Administration to
account for the non-delivery or pilferage, the burden of proving such mis-
couduct shall lie upon the consignor. ’

This agreement shall be deemed to be made separately with all Railway -
A dministralious or transport agents or other persons who shall be carriers for
any portion of the transit.

WIiTnESS.

{Sigrature) Signature of serder
| Father’s name
(Resid: nce) : ' Rank or
Caste Age

WITNEsS.
(8'gnature) Profession.
(Residence ~ (Residence)

Note.—~The above £:rm is, for the convenience of the p biic, translated into the verzacular o tte reverse,
but the form in English is the authori'ative furm, and the Railw: y Aiministration o nubility for
the cerrcetness of tle vernacular trauslation. - Bocephh 20 reape
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ANNEXURE. ,
Copy of letter referred to in paragraph 3 of report.
No. 503-T.-21.
GOVERNMENT OF INDIA. .
RAILWAY DEPARTMENT.
(RAILWAY BOARD.)

Tax SEcRETARIES T0 THE GoverNMents of Mapkas, BomBay, BaNvcar, e Unrmp
Provinoes, Braak AND Orissa, THE PuNyan, AssaM aNp CrNTRAL ProviNoEs,
Pupric Wongs DepanTigNTS. '

Tax SeckEraBY To THE GOVERNMENT OF Borua, CoMneROE AND INDUsTRIES DRPART-
MENT,

Tez Hon’sLE B8 Resments o HYDERABAD AND 1IN MYsoRe. ‘

Tuae IHon’nu! THE AGENT T0 THE GOVERNOR GENERAL IN Raspuvana axp 1¥ Canrar

NDIA, . *

Tar How'sLe T8 AGENT To THE GovERNOR GEeEwsEaL aNp CHiEr CoMMISSIONEE,
Nozrre-West Frontise Provisce. B

Tae Hox'sLE THE AGENT To THE GOVERNOR GENERAL, BaLUCHISTAN.

Tor SecerTary, BurMA Coauser of- CoMuEeRCE, RANGoON,

Tar SzcreTany, BEnGaL CHaMBER oF COMMERCE, -CALCUTTA,

Tak SEcEETARY, BENGAL Navioral CuaneEr of Couurrce, Carcurra,

Tar Secrevany, Bousay CEambEr oF ComuErcE, BoMBay. -

Tax Secrerary, INpiaN MErcHaNTS CHAMBER aND BurEAU, Boupax.

Tae SECRETAnY, Mapras CHaMBER oF CoMMERCE, MADRAS,

Tas Secrerary, Karacer CHausee or Comyerce, KaracHi,

Tur Seorerary, Urres INpia Craneee oF COMMERCE, CAWNPORR.

Tae SecrrraryY, Taeg Punsas Crauper of CoumercE, DELHIL

Tuk Secugrary, CocHin CRanBER or CoMMERCE, COCHIN.

TH® Seceerary, Touricoriy Caamser or Coumuerce, TuricoriN.

-Tre Srceerary, Cocavapa CHEaMnez or Coumerce, CocaNaba.

Tar SeorerarY, CHITrAGONG CHAMBER OF CoMuERCE, CHITTAGONG.

Tae Secekrany, THE Mysore Caauper or ComuEnce, Mysoxre.

Tae SecReTarY, SoUTRERN INDIA CHaMARE OF COoMMERCE, MaDRAS,

TaE Sscrxrary, Inpran Minine Assoclarion, CALCUTEA,

Tar SECRETARY, InDIAN MINING FEpRRATION, CALCUTTA.

Tae Secaerary, Carcurra Teanes AssociatioN, CALCUTTA.

Tax SecrReTARY, INn1an Piece-Goops & 8s0CIATION, CALcoTTa,

Taz SecrErary, Bousay Presipency TRADES AssoCIATION. Lixrren, Boupay.

Tare SecrRFrarY, Bomsav NaTive PiecE-Goobs MRRCHANTS® ASS0OIATION, BoMBAY.

Tar SecrErary, Boueay Geain MercHANTS’ ASSOCIATION, Boubay.

Tre SeoreTakY, MaDras TraDES AssoctaTioN, MaoRas,

Tee SecreTaRY, Rareoow Trapes AssociaTioN, RANaeooN.

Tar SkcrETARY, INDIaN CHaMBER OF COuMERCE, LiARORE.

TeE SecRETARY, PUnyaB TRADES ASSOCIATION, :::::”

TuE SECRETARY, CeENTRAL PrOVINCES AND BERAR MINING Assocratron, KAMPTER,

TeE AGENTS, Assau BeNgaL, Banst LierT, Bexcarn anp NorteE WEeSTERN, BENGAL
Nacrun, Bousay, Baropa aND CExtral IND1a, BuBma, East Innrar, Bastean
BeNGaL, Grrat INDIAN PonINsuULA, GUZERAT, MaDRAS AND SouTHEaN MaBRATTA,
Nortas Westary, Ouvna anp Romikuanp, ROBILXUND AND KuMaoN, an®
Soura INoiaN Rarnwavys, _ :

Taz Acent anp Cvier ENociNrr, His Exavrep Hicaness Tas Nizau’s GUABANTEED
StaTE RatLways. )

Ter Manacers aND ENcINERRS-IN-CHIEY, BEvasl Dooars, Corcw State, Gonbar,
Jaunagar SraTte AND JuNaGAD Staye Rarrwars.

Tus Mawnacees BravNaear Srate, Duorrur Bazi, Joorpue-Bixaner axp Ubatpur
CRITORGARHE RarLways.

Tuoe Mavieer aNo Execorrve Evcivees, Morvi Rariwar. o

Mnss]nls MoLzop anxp Company, MaNaaing Aaenrs, Bourpwan Karwa, ®ro,

AILWAYS.

MEessrs. MaRTIN aND CoMpPaNY, MaNsGING AGENTS, Farwa-Istaumpur Ligar Ralr-
WAY.

Tex MeuskR roz Trabk, Cusrous anp Exorse, Gwartor Darsas.

‘ Simla, the 15¢h-17th April 1932,
DEar SIR, ) ’
8iRs, ' -
I am directed. to address you with reference to the following Resolution
which was adopted by the I egislative Assembly on the 9th March 1922 : —
“This Assembly recommends to the Governor General in Council fo -
appoint a Committee of officials and non-officials with a majority

198RB
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of Indian non-officials to consider the revision of Railway Risk
Notes.” ‘
2. Io pursuance of the terms of this Fesolution the Government of India
have appointed a Coramittee consisting of the gentiemen named below, who

will consider the questjon of the revision of Railway Hisk Nutes and submit a
. report in due course :-— v '

1. Mr. T, V. SBhishagiri Ayyar, M.L.A., Chairman.
2. Rao Babadur C. 8, Subrahmanyam, M.L.A,

'8. Mr. Manmoliandas Ramji, M.L.A.

4. Mr. A. M. Clark, Member, Railway Board.

8, Mr. C. V. Bliss, C.L.E., Secretary, Indian” Rajlway Conferente Asso-
clation. - . - -

3. Asa preliminary to their deliberations the Committee have decided to
invite the opinion of Local Governments and Administrations, Railways, and
Chambers of Commerce and other public bodies whio may be interested in this
_ question on the form, construction and application in practice of the Risk Notes

in use at presen_t, and T am t6 ask that (with the permission of His Excellency the Governorin

- His Honour the Lieatenant-Gover-

Couneil) . , .., the views of tho Local Gevernment
nor the Comm;ttee may be favoured with the views of vour Assuciation on the

your views

subject of their terms of reference. .

4. 1 am to say that while it is the intention of the Committee to review
all the existing forms of Railway Risk Notes, representations. which have
been received by the Government of India from time to time in comnection
with this matter have been concerned principally with the following points,.
and Tam to request that these points may receive your special consideration :—

(7) Whether the principie of throwing the onus of proof on the com~
signor in a claim for compensation arising out of the loss of goods
entrusted to a Railway Administration for earriage requires.
modification. (This refers specially to the terms of Risk Note
Forms B and H). -

(i¢) Whether tle words loss, destruction or detérioration used in the Risk
Note Forms should be altered or added to or defined in such
a manner as to secure for the consignor the right to compensation
(for the loss of the whole or part of the covsignment) for the
-above arising from the wilful neglect or criminal acts of the
servants of the Railway Administration.

5. Tam to add that the Committes propose to meet .in Simla during the
first week of June, and to request that ohservations ot suggestions on the subject
of this letter may be addressed to the Secretary, Railway Board, so as to reach
him not later than the 31st May 1922,

I have the honour to be,
Sig,

Your most obedient servart,
Yours faithfully,

. A, DUNCAN,

Assistant Secretary, Railway Board.



Indek to replies received to Govern’meht of India (Railway
Board) letter No. 505-T.-21, dated 15th-17th April.

Serial No,
Zocal Gotrﬂ:nmuta, ete.—
Aggam i
Benaal ... - o . . ~ 15
Bihar and Oricsa e e 6
i’-ombay . e 2B
Burma ... e e . .10
Central India .., e .. 18
Central Provinces . e 4 ... 28
Communications Board, Punjab ... . v e 7&8

Hyderabad _ . ens . e 12
Madras we T e . 30

Mysore’ - . - . 13&16
North-West Frontier ... ee e 27
Punjab e vee . vy 9&92 -
Rajputana o T o
United Provinogs “wes or o . 28

‘ Rasiways—

Asssm Bengal .
46
Bengsl Nagpur ... v . . 83

Bhavnagar . Y vas ves . 98 %62
Bombay, Baroda and Central India ... w35

Bombax POI‘ﬁ sen see e es es 50 -

Bﬂmi e 1Y) .

Barma ane vee w32
Cutch - - e ... B&
Dholpur Bari . .o . .
Dibra Sadiya e e w3
Eastern Bengal e “ee .. 389
East Indian’ " “ans ... 51

[ 21} ‘I. m
Guzerat - e e .. ... 88

Great Indian Peninsula < eme

Jodhpur Bikaner . - .. 40
Jorhat Provineial . " ve - '
Junagad ... e e 81
Madras and Sovthern Mabratta ... . .... - 87

Martin and Cempany -

i w49
McLeod and Company T .- w48
Morvi R " - . 53
Mysore . - . .. 18
Nizams : ‘e '

(7] . “ae e 57
. North“-weat.ern ) rra [T1Y . 2en ey B Ana 43
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Serial No.
Railways—contd.
Oudh and Rohilkband ... o ee I 1
Robilkund and Kumaon oes e ” - . 88
South Indian con - . ee . 84
Udaipur Chitorgath ... veo v vas . 31
Chambers of Commerce and Trades Association, ele.—
Agrs Trade Association e ae w 88
.Bangalore Trades Association o e+ 14
Bengal Chamber of Commerce - ... . 84
Bengal National Chamber of Commerce sas w90
Bombay Chamber of Commerce ., T e e 85
Bombay Native Piece-Goods Assooia tion - we T4
- Bombay Presidency Trades Association - - . L. 15
lfombay Shroff Asseciation ves w96
Burma Chamber of Commerce v - 73
Calcutta City Fiour Mills ree . .. 68
Caleutta Trades Asociation, e e ' ..> 68
Central Provinces and Berar Mining Association ‘o .. 108
Cochin Chamber of Commeree ... ... we 82
Coconada Chamber of Commerce ... es w91
Ghee Bazaar Assooiation, Bombay ... e w87
Grain Merohants’ Association, Bombay - - 92
Grain Merchants’ Association, Ahmedabad o ver .. 97
Indian Merchanta’ Chamber and Burean, Bombay . 89 &108
Indiat_x Mining Association, Caleutta . . T . 78
I:!dinn Mining Federation, Caleutta ‘e w18 :
Todian Piece-Goods Association, Caleatta ... i . 128107
Indian Tea Association, Assam Branoch ... v oo s 2
Indian Tea Asssciation, Burma Valley Branch ... ° ves . 5.
Karachi Chamber of Commerce ... . w T
Madras Chamber of Commerce v ' s we 79
Madras Trades Association - e e . 86
Maskati Cloth Market Association ... “ee - e 95
Mercantile .lABsocia.tion. Ahmedabad ' vou voe e 99
Merchants’ Association, Viramgam .., vee . w98
Mill Owners' Association, Bombay ... one . we 08
Myst;ra Chamber of Commerc e ... cee ser o 100
Punjab Chamber of Commeree, Delhi P - 83
Punjab Trades Association,JLahore ... e e e 63
Rangoon Trades Association s oo ves I 1
Southern India Chamber of Commerce . oor v 108
‘Turner Morrison and Company s et - e 102
Tuticorin Chamber of Commerce ... . A soe s B4
United Provinces Chamber of Commerce, Cawnpore ... w 11

Upper India Chamber of Commercé, Cswapore .. wes w84
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Roplies received from Local Governments to Government of India’s
letter No. 505-T.-21. dated 15th-17th April 1922.

Letter No. 2848-B.-Rys,, dated Shillong, the 26th May 1922,

Serial No. 1

From—Ma. O. H. DzsENNE, Officiating Secretary to the Government of Assam,
To—The Seoretary to the Government of India, Railway Department (Railway

Doard), Simla. «

Revision of Railway Risk Noles.

‘With refereuce fo your letter

1. Letter* No, 191, dated the 11th May 1922,
from the Secretary, Assam
Branch, Ipdian Tea Associa-
tion. -

2. Lettert No. T.-78-274-Q., dated the 10th
C May 1923, from the Agent
ard General Manager, Assam
Railways and Trading Com-
pany, Limited.

“Serinl No. 3,

f8erial No. 8,

No. 505-T.-21, dated the 15th-17th April Assam
1922, on the above subject, I am directed T o
by the Government of Assam.to forward .

herewith, for thé information of the Rail-

way Board, copies of the marginally noted

letters on the above subjoct, and to say

that there is mueh to be said on both

8. Letter} No. 5028, dated the 13th-16th May
1922, from the Manager,
Jorbat Provincial Railway.

aspects of the question but that this Gov-
ernment is in general agreement with the
-opinions expressed in the Secretary of the
Assam Branch Indian Tea Association’s
letter No. 13], dated the.11th May 1922,

1Serial No, &

4, Lottor§ dated the 18th May 1922, from

the Secretary, Surma Valley
£8erial No. &, Brauch, Indian Tea Associa-
tiom. ~

Copy of letter from the Secrelary, Assam Branch Indian Tea Association, 0 Serial No, 2.
the Secretary to the Government of Assam in &he Public Works Deparé-.

ment, No. 131, dated the 11th May 1922,
I am directed to acknowledge receipt ‘of your letter No. 2424-25-3.-Ry., Indian Tea
dated the 29th April 1922 and its enclosure on the above subject and asking ﬁgg:gﬂgiﬁoh

this Association’s views thereon.

I am to inform you that it is considered the time has arrived for a drastic
revision of Railway Risk Notes in favour of consignees and consignors.

From Press accounts of the recent Railway Commission Report it appears
that, commenting on Risk Notes, the Commission stated the Railway Companies
took o trouble over goods despatched at owner’s risk, that the Commiftee had
found difficulty in tracing records of goods so despatched and ghat they had
concluded therefore thai in many cases entries in connection with such consign-
ments were not made in the companies’ books. They also stated that it wasa .
curious fact .that there were seldom claims in respect of goods consigned at
Railway risk, and that the reason given in the evidence for this was, that these
consignments were carefully checked and watched, which procedure was not
adopted in connection with consignments at owner’s risk, and that” consignors
realizing the practical impossibility of succeeding in their claim seldom com-
plained of their loss. '

Under the above circumstances it must be admitted that thieves know very
well they can steal goods carried at owner's risk with little chance of detection.
On the Dibru-Sadiya Railway tea is only carried at owner’s risk, with the result
the Railway can lose 99 per cent. of a consignment and be immune from claim,
unless the consignor can prove wilful neglect on the part of the Railway, which
is practically impossible. '

It i3 considered the onus of proof that the goods are properly handled
and accounting for their loss should be on the carriers and that the ward
¢ wiltal ! should be omitted Trom the Risk Note ; also that all classes of goods
shonld be carried at owner’s risk when demanded by consignors.

198RB
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Dibran Sadiya
Railway.
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Havin g regard fo the fact that Rail ways are now well paid in freights it
is considered no extra freight should be levied on revised Risk Notes.

There is no doubt that & great many cases of theft are due to loaded
wagons standing in sidings ang stations for an unnecessary period, the obvious
remedy for which is for Railways to ensure their wagons are moved more
speedily and the delays mentioned do not ocoup.

It is considered that the present forms of Risk Notes protect the Railways
from consignor and consignee's claims and that until these forms are remeédied
no Railway is likely to take serious steps to see that- consignor's goods are
safely stored on delivery tothe Railway, carried in theft-proof wagons in the
charge of honest Railway servants, and delivered intact.

In conclusion I am to observe thaf reasonable protection to the public from
theft on Railways will probably help to reduce prices.

Gopy of letter fromthe Agent and General Mamy;r, Assam Railways and
Trading Company, Limited, to the Secretary to the Government of Assam
in the Public Works Depariment, No. T.-73-274.G., dated the 10th May
19‘92. ’ )

Revision of Railwaey .stk Noles.

With reference to your No. 2421-28-B.-Rys. of the 29th of 'Apr.il 1922, on
the above subject, I have the honour to observe as follows :—

Goods shipped at Railway Risk incur the payment of such freight rates
as will cover the Railway’s liability to pay compensation claims for losses
incurred during the Railway’s baileeship of the goods in question. To extend
trade, a rate of freight was called for much lower than that existing, and the

Owner’s Risk rate was evolved. -

Before contracting to carry goods at this reduced rate, the Railways
paturally laid down certain conditions to govern the new practice, embodying
those conditions in the Risk Notes now nader consideration. -

Fundamentally it must be conceded that the Railways were distinctly
within their rights in formulating these conditions. It follows, therefore, that
any person electing to forward his goods under these expressed stipulations
accepts them in full. That being conceded, why find fault with them? It is
my settled conviction that the reason lies primarily with the shippers them.
selves, and only in a minor degree with the Railway Companies.

The principal cause of trouble lies in the following clause : “ agree and
undertake to hold the said Railway Administration and all other Railway
Administrations working in counection therewith, and also all other Transport
Agents or carriers employed by them respectively, over whose Railways or by
or through whose transport agency or agencies the said goods or animals may
be carried in transit from————Station to ——~Station harmless and
free from all responsibility for any loss, destruction or deterioration of, or
damage fo, the said consignment from any cause whatever except for the loss
of a complete consignment or of one or more complete packages forming part
of a consignment due either to the wilful neglect of the Railway Administra=
tion or to theft by or to the wilful neglect of its servants, ”’ etc., ete.

If the shipper accepts the above conditions he should protect bimself and
bis consignee by taking such precautions as may reasonably ensure his goods
safe trangit notwithstanding the severity of the terms agreed to. But he
frequently does not. Ie sends machinery in cases which fall to pieces when
turned over, bales of cotton goods in old gunny ¢toth sewn with different sorts of
twine, fruit in baskets covered with gunny so loosely sewed on that a hand can be
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inserted to extract the fruit with very little trouble, and stores in boxes often old
and improperly neailed down, with or without wires which when they are present
are often so ineffectually secured as to be utterly useless; all the above not only
prove gross carelessness on the part of the shipper, but constitute a premium on
dishopesty.

On the other hand, if Railways refused to accept all articles insafficiently
or indifferently packed, only taking over those properly protected and admit-
ting liability solely for proved ' misconduct’ on the part of their employees,
I see no reason why the maig conditions of the Risk Notes should not remain
as at present. 3

 Misconduct” would appear to be incontestible where tampering with a
package is evident. Open delivery should then be given and compensation
paid if a shortage of the contents be proved.

Copy of letter from the Madager, Jorhat Prvincial Raihway, to the Secrelary. Serial No, 4.

to the Government of Assam in the Public Works Department, No. 5028-
_ XX-10, dated the 13/15th May 1922, .

HModification of Risk Notes.

With reference to your Memorandum No. 2421-23-B.-Rys., duted the 29th gg:‘;‘.;:e'iak
April 1922, T have the honour to state that in my opinion Risk Notes * B Railway.

and “H” require a little modification as explained hereafter, others may
remain as they are. _ '

The loss to a consignment generally occurs through the negligence on the
part of senders in bad packing in which case pilferage and destruction or de-
terioration must take place. L

In the risk note forms the word ‘meglect’ should be substituted by
¢ misconduct ' and the clause of one or more complete packages forming part
of a consignment may be substituted by ¢ part of a consignment’, thus allow-
ing the consignees some advantage in a claim for compensation.

The onus of proof should lie with the consignor or consignee.

The words *loss, destruction or deterioration ’ may be followed by the
words damage, misconveyance, misdelivery or detention of goods. '

I should say that nothirg in the above condition exempts the carriers from

any liability they might otherwise incur in the following cases on pilferage,

non-delivery or misdelivery—
(i) Non-delivery of any package fully and properly addressed unless such
non-delivery is due to accidents to traing or to fire. :

(i¢) Pilferage from packages of goods proteoted otherwise than by pd.per

or other packing easily removable by hand provided the pilferage -

is pointed out to a servant of the Company on or before the
delivery. : ‘

(i) Mis-delivery where goods fully and properly addressed are not
tendered to the consignee. :

Copy of letter from the Secretary, Surma Valley Branch, Indian Tea Associa-
tion, to the Scoretary to the Government of Assam in the Public Works
Department, dated the 18th May 1922,

_Revision of Railway Risk Notes.

Serial No. 5

In reply to your letter No, 2424-25-B.-Rys., dated the 29th April, I am Tnaian Tea

directed to say that this Lranch of the Association are of opinion that :—

(1) Railway Risk Note Form B should be amended to admit of the
Consignee receiving compensation for loss incurred by pilfering
from packages in transit, ‘

Association,
Surma Valley
Branch.
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(2) and to poiut out that in splte of sealed wagons, it is almost jmposs
- sible to import rice from Chittagong to the tea districts without

serioud loss to the importer en roufe, which is rarely made good
by the Railway Company. ’ d 8

Berial No, 6, No. -X—Iﬁ%r_—T_ga-C-Raﬂway, dated Camp Ranchi, the 27th May 1929,

From=—Mr, C, B, MsLror, Offg. Secretary to the Government of Bihar and Orissa,
Public Works Department, . '

To—The Secretary, Railway Board, Simla.
Revision of Railway Risk Note Forms.

Sovernmuent of With reference to letter No. 505-T.-21, dated the 15th-17th April

Orissa. 1922, from the Railway Board, on the above subject, I am directed by
: . : ‘His Exoellency the Governor in Council, to say that the universal opinion
‘egpressed by the many officials whose views were obtained is that the
wording of the present risk note forms is unduly in favour of the Railway
Administration, It is considered that the issue of a railway receipt is sufficient
acknowledgment - that goods, as described. in the receipt, were accepted
-by the Railway, and that the enus of proof should therefore be with the Railway
and not with the consignor. :

~ TUnder existing conditions & consignor has the utmost difficulty in obtain-
'ing any compensation for Joss.

2. It is further recommended that the words *“ loss, destruction or deter.
ioration ” should be so modified that a consigner should be secured against
the loss of a part of a consignment and that the Railway Administration need
'Onlydbet' secured ‘against loss or deterioration due to unforeseen events or
accidentis,

Serial No, 7, ‘No, 898-C.B., dated Lahore, the 80th May 1922,
From=-The Seoretary, Communications Board, Punjab,

Po—The Secxetary, Railway Board, Simla.

' Communica- 'With reference to your letter No, 505.T.-21, dated the 15th-17th April
fions Board, 1992, to the address of the Secretary to Government, Punjab, Public Works
e Department, Buildings and Roads Branch, I have the honour to forward - you
- direct to save time a copy of a report* on
* Serial No. 8. the subject by a sub-committee of my
Board, and fo say that the President of

the Board does not wish to make any comments.

2. I have also to forward for the information of $he committee which isnow
sitting on the subject of Railway Risk Notes, a copy of the Proceedings of
the Institute of Transport for March 1922 (return requested) and to say
that the President of this Board suggests that the papert on Trausport Law on

t Not printed page 132, may interest members of tbe
' -committee, who have not possibly seen it.
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_Repoe-t ofa Sub-Commstiee of the !’tmyab Communications Bowrd appointed Berial No. 8,
: by the President under Rule 4 () of the Rules of Business of the Board Sap-Com-
to advise on the matters dealt with in Government of India lotter No. 505= m%%
T-21 Qf 15th-17th Api’d 19.22 communlonp
Pivggert, tions Board.
Mgr. E. A. Scorr, O.B.E.,, M.L.C., Director oqudmtv ies, Punjab, in lhe
Chair.
Mg. J. M. Cuast, Deputy Traffic Munager, for Agent, North Western
= Railway.
Rao BaEADUR CHAUDHRY LaLn Cranp, O.B.E, of Rokialk.
O’o-o ted. ‘
Laza Murk Ras BHALLA, Mauagmg Director, Hze Punjab Co-operative
Bank, Limited, Lahore.
Secretary.
‘Mgr. K. G, MITCEELL.
(LazA Rarrany CHAND, Member, and Mz. W, HA;L, 00-0pted could not
attend.)

. Report of the Committee.

'We held a meeting on Tuesday, the 16th May, 1922 at 10-30 a.m. in the
Committee Room, New Council Chamber, Labhore, and bave to .report as
follows i—

: 1. With respect to the query in paragraph 4 (1) of the Government of
India letter we think that as a general rule in a claim for
-gompensation arising out of the loss of goods entrusted to
the Railway Administration, the onus of proof should remain on
the consignor. But we would suggest that the provisions of risk
vote Forms B and H should be-conditional on a reasonable penod

of transit.

2. 'We think that the term * running train ” should be more clearly
defined to the public so as to Teave no room for any misconcep-
tion as to its meaning. -

3. With respect to paragraph 4 (43) of the Goverbment of .India letter,
we do not see how any alteration to the words * loss, destruction
ot deterioration " used in risk note forms can secure for the con-

.signor, & right to compensation as sug ggested. But we under-
stand that thero is & general wish that the liability of the Rail-
way Administration under risk note Form B should be extend-
ed to cover losses in weight or bulk and not be limited to
total losses or loss of complete packages. This matter will no
doubt be considered by the committee appointed by the Gov-
ernthent of Iudla, with special reference to the possible dis-
proportionate increase in the number of claims preferred, and
to the possible enhancement of owner's risk rates.

4. It has been suggested to us that the note at the foot of the risk note

_ form dealinz with the vernacular translation on the reverse in so
far as it disclaims all responsibility for the correctness of that
translation is regarded with suspicion, we feel that there should
be no objection t deleting the words *“ and the Railway Admi-
nistration accepts no respor:snblhty for the correctness of the
vernscular translation.’® The amended form of this foot-note
would not in our opinion be open to objection.

. In conclusion we Wish to state that owing to the short notice given
we have teen ubable to devote to the subject the time and study
which its importance requires. :

(8d.) E. A.Scort, ' Chairman,
i J. H. CBASE.
” Murk Rayg,
" K. G. MITCHELL, -Secretfary.

Noteé by Rab Baﬁadur Chaudhfi Lal Chand. -
. I disagree with paragraph (1) above. I hold that in the first instance
it should be for the Railway Administration to prove that the loss, ete. was not

dué to want of proper care on itd part,
With the rest of the ﬁndmgs of the Committee I agree.

. (8d.) Law CHAND.
_198r3
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No. 102-G.8,, dated Simla, the 2nd June 1922,
From—Me. V Stainron, Officiating Secretary to Government, Punjab, Publin Works
' Department, Buildings and Roads Braneh,
To--The Seeretary to the Government of Indis, Railway Board.

With reference to your letter No. —g5 , dated Eth April 1922, dealing
with the question of the revision of Railway Risk Notes, I have the honour to
remark as follows —

(1) Whether the principle of throwing the onus of proof on the consignor ina
claim for compensation arising out of loss of goods entrusted to Railwey
. Administration for carriage requires modifications 1

1t has been recently held by the Legal Adviser of this Government that
unless the consignor despatches goods. at owner’s risk in deliberate contraven-
tion of the consignee’s order to despateh at railwdy risk the consignee is under

- all eircumstances bound to pay the consignor according to the railway receipt

for the goods despatehed. It will thus be seen that the consignee, when it is &
Government Department, must make the claim against the Railway for com-
pensation, no matter whe the consignor is. : :

. Now in the case of a commerelal or public consignee not receiving proper
consideration to a claim within a reasonable time he can alwavs have recourse
to the. law courts for recovery of damages, but a Government Department con-
signee cannot do so and is bound to give a credit note for the full amount of the
Tailway charges to the railway no matter whether the consignment is short or
damaged. It is then for that Government Department to put in 4 claim to the

-railway Traftic Manager (Claims) for eompensation in the ease of any loss or

damage but when such claims have been made it has invariably been found that
excossive delays ocecur, as this Government has many claims still outstanding
of many years duration. . ~

\

There should be no differentiation in the treatment of elaims as instituted_
by the public or a Government Department.

The priuciple of throwing the onus of proof on the consignee (a Government
Department) is not at all satisfactory-andp this Government would therefore re-

. eommend that where there is any shortage or any discrepancy of any sort in

the delivery of goods to the Department by the Railway that full credit note
should be issued by the Department with the words in red ink thereon.‘* under
protest,”” and that a full detailed report of the reasons of the protest should be

“attached 1o the credit note. If should be laid down in the Railway Rules that no

credit note  under protest ”’ should reach the head offices without the explana-
tory note attached to it ; also that the debit for this credit note cannot be raised
by the railway Audit Department against the other Government Departments
until either the protesting Department withdraws its protest or until a decision
ha: been given by some third party nominated to act as arbitrator in the dis-
pute. : :

1t is considered cssential that some onus of proof be thrown on the Railway

‘Department to prove that the objections raised by the consignee are unjustifiable.

It is too much to expect a consignee to have to prove his cases where a consign-
ment has had to be carried on more than one Railway. The Railway as carriers
must bear the consequences of the action of their agents and it is only right, that
the onus of preving that the damage or loss was beyond their control, must rest
with them and not with the consignee who cannot have facilities for proving
how and where the loss or damage occurred.

{2) Whether the words *‘ Loss,”” ¢ Destruction ’ or * Deterioration ’ used in

the risk note forms should be altered or added to or defined in such @ manner

as lo secure for the consignor the right to compensation (for the loss of

whole or part of the consignment) for the ulove arising from the wilful

wneglect or criminal acte# of the servanis of the Railway Administration 1

As regards ‘¢ Loss and Destruction ?’ it is reasonable to expect the Railway
Department who receive payment for the carriage of stores that they be for-
warded to their destination safely and in case they do not the Railway Depart-
ment should compensate the consignee for loss or damage to the articles whether
these be consigned.nnder a risk note or otherwise,

As regards *‘ Deterioration”’ the case is not so very pressing as in case an

. article has deleriorated in transit it will be easy for the consignee to prove his

claims from the state of the acticle on arri

Y S
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This Government, however, takes exception to the use of the word ¢ wilful.””
This word sbould in its opinion be entirely cut out from the Risk Note Form.
By the use of such word the same unsatisfactory situation of throwing the onus
of proof on the consignor is again arrived at. ]

As an instance of the difficulties experienced in proving wilfal neglc-ct'a ® ‘Not printed.
copy of s report from a Punjab officer * is attached. ' :

The Punjab Government is consequently of opinion that the word ¢¢ wilful »’
should be omitted from the risk note entirely wherever it is now used.

Turther this Governmeint objects to the words ¢ any unforeseen event or
"accident.’® 1t is held that a clever argument might be arranged to cover the deli-
berate organiscd robbery of a consignment as an unforeseen event or accident.
According to the literal words it is justly so. -

Tiese words should he changed to thinse used in the usual legal phraseo=
Yogy of Insurances, e.g., derailment, collision, earthquake, lightning or the act
of God. This position as it stands now is quite inequitable.

Finally, it may be remarked that this Government is of opinion that if the
procedure reconmended in the former case (1) under consideration is adopted
many of.the present unsatisfactory disputes regarding demurrage and wharfage
charges would automatically disappear. These questions do not eome within the
scope of the present enquiry but it is considered necessary to note here the im-
provement in the side issues that would also occur if the proposal is adopted.

“Your letter under reply was only received by this Government on the 20th
-Aprii and consequently sufficient time has not beeu available to make the detailed
enquiries into this very .important question which it would otherwise have
E‘isgidttgl make before replying in time to reach the office of the Railway Board

y 31st May. . .

1t is possible therefore that this Government may have further remarks to
make which will be forwarded in due course in the hope that they may yet be
received in time to lay before the Committee. : )

. No. 361-M.-199-K.,, dated Maymyo, the 27th May 1922
From—W. Boore-GraveLy, Esq., LC.S., Revenue Secre to the Go t of Burm
) Developmexnt Depa,rtmen;, ’ ) il Ve vornent of S
To—The Secretary to the Government of India, Railway Department (Railway Board).
_ Sussecr.—Railway Risk Note Forms—Revision of .

I am d_lrected to invite a reference to Mr. Duncan’s letter No. 9505-T.-21, Government of
dated the 15th-17th April 1922, and to forward for the information of the Rail. Burme.
way Board, a copy of a letter from the Secretary to the Development Commis- '
sioner, Burma, No, 330-6-1.-27,% dated the17th Mav 1922, submitting the Deve-

Serial No. 10.

lopment Commissioner’s views on the subject noted above. t Serial No. 11.

-_2. His Honour is inclined to agree with the Development Commissioner -

finds it difficult to make further suggestions with any egnﬁdence. One prop:;la%

which has been put forward is that the risk on account of theft should extend

not merely to theft by railway servants and transport agents or carriers employed
- by the railways, but also to pilfering of any kind. The added protection would

be Justified ou the ground that, except in some cases of thefts from running

goods’ trains, where goods are carried in open trucks, the thefts must either be
committed by railway servants or with their eonnivance or owing to their negli-

gence. It has always been His Honour’s impression that the railway authorities

are somewhat supine in the matter of pilfering from goods lying in exposed
goods-sheds or on platforms, and within His Honour's knowledge, discoveries

bave more {han once been made of thefts in guards vans ecarried out by a eon-

spiracy among railway servants. The whole system of insurance in such cases

18, hovc_rever. highly technical, both for marine angd railway transport, and the

time given has not been sufficient for the thorough examination of the question

upon which only would His Honour be prepared to express an assured opinion.

3. With regard to the letter to the Railway Board from th

-Railwa.ys, No. 27-C.-24% dated the 13th Mav 19%2. Iam tosay 1:!?&.;;A %‘?t’ﬁBo]:lﬁ: LIN
is unable to agree to suggestions {¢) and (d) eontained in ;;arag'raph 2 of tha.tt Serial No. 32,
let:]er, }\gﬁch seem to him to extend unduly the immunity elaimed by the railway
autlorities. ' -

4. T am to add that His Honcur heartily welcomes the inati
whole subject hy a Committee. ' 7 examination of the

e e —
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Serial No. 1L. T otter from J. P. Sheehy, Esq., I.CS., Oficialing Secretary to the Development
Commissioner, Burma, to the Bevemue Secrelary to the Govermment of
Burma, No. 330-6-1.-27, dated the 17th May 1922.

Svesecr.—Railway Risk Note Forms.—Recision of .

m I am directed to reply to your Development Department letter No. 66-199-K.
Burma. of the 3rd May 1922, in which yon ask for the Development Commissioner’s views
regarding the revision of railway rigk notes.

2. The officiating Development Commissioner has found it impoesible im
the short time allowed to make any enquiries regarding the general feeling of
the publio in Burma on the subject. Hie personal experience of sending things
by rail has been more fortunate than that of Mr. C. 8. Subrahmanayam, who
moved the resolution in the Indian Legislative Assembly on the 9th March 1922,
for the appointment of a Committee to consider the subject or of Mr. Seshagin
Ayvar who supported him. In introducing his resolution Mr. Subrahmanavam
referred especially to Risk Notes A, B and H. Risk Note A is a note preseribed
for use when articles are tendered for carriage which are either already in bad
condition or 8o defectively packed as to be liable to damage, leakage, or wastage
in transit. Mr. Subrahmanayam remarked that the railways get notes in this
form signed by consignors even though- the packing may be entirely sound.
This, however, does nof. constitute 2 defect in the drafting of the pote but an
abuse of the form of note itself. The remedy lies in the hands of the sender,
namely, to refuse to sign the note and to appeal to the higher railwgv anthori-
ties if their subordinates decline to accept goods without the note being signed.
Risk Note B and Risk Note H are prescribed for use when the sender elects
to despatch at reduced or ¢ owner’s risk ’’ rates articles or animals for which
an alternative ‘¢ ordinary ’’ or *‘ risk aeceptance *’ rate is quoted in the tariff.
Risk Note H is a form of general agreement while Risk Note B is a form for
use with each special consignment. Under both forms the eonsignor undertakes
to hold the railway company free from all responsibility for any loss, destrue-
tion, deterioration of, or damage to, the goods consigned, from any cause what-
ever except for the lass of a complete consignment or of one or more complete
packages forming part of a consignment, due either to the wilful neglect of the
Railway Administration, or to theft by or to the wilful neglect of its servants,
ete., with the proviso that wilful neglect shail not include fire, robbery from a
running train or any other unforeseen event or accident.

Mr. Subrahmanayam’s objection to this provision is that it lays the onus on
the eonsignor to prove the negligenee of the railway company and therefore is not
aceording to the ordinary law. The answer to this objection is that in retarn for
this concession in their favour the Railway Companies grant a substantial redue-

.tion in the charge for freight and that if a consignor of goods or animals desires
to hold the railway company responsible for loss, destruction, deterioration of,
or damage to, his goods or animals, he has the alternative in most cases of
sending them at railway risk. Any attempt to increase the respousibility of
railway companies in respect of goods carried at owner’s risk must inevitably
in the long run tend to enhance the rates of freight charged on such goods and
to decrease the advantage of the alternative tariff. '

3. ’..[‘he officiating Development Commissioner has not had time to study
the various rulings given by the High Courts on the interpretation of the draft-
ing of the Risk Note forms and he has no suggestions to make for their amend-
ment so as to meet the objections raised by these rulings. No doubt in certain
cases a strained interpretation has been placed on the wording of the notes.
The Hon’hle Members of the Legislative Asseinbly who favoured that body with
their views on the subject of tbe iniquity of the present forms of risk notes seem’
to have adopted the attitude of the man who purchases a cheap substitute for a
well-kpm\’_n article and then complains that the substitute is inferior. They
have janored the faet that the protection afforded to the Railway Companies

?v 'thlftse risk notes is merely the quid pro quo for a substantial reduction in
reight.

_ 4'. In .conclusion I am to ray that Mr. Keith’s answer to the two specifie
questions in paragraph 4 of the Railway Board’s letter No. 505-T.-21 of the
15th April 1922, is :

(7) that-ih.e prineiple of throwing the onus of proof on the consignor in
a clalm_ for compensation arising ont of the Joss of goods entrusted
to a railway administration for earriage requires no modification 3
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(#1) that the words *‘loss, destrmction or deterioration ’’ used in the
Risk Note forms should not be altered so as to secure for the
consignor the right to compensation when these arise from the
wilfol neglect or criminal .acts of the servants of the railway
administration, unless the railway authorities are at the same time
empowered to refuse to accept goods insufficiently protected by,
packing and to charge higher rates.

No. 3530-PF-7-22, dated Hyderabad Resideney, the 30th May 1922, : Serial No, 12;
Frooo—The Hox’mig ListTENANT-CoLOSEL S. G. Kxox, C.8I, CLE., Résident at
Hyderabad, -
To—The Seeretary to the Government of Indis, Railway Department (Railway Board),
Simla.

Railway Risk Note Forms.—Revision of —.

With reference to Mr. A. Duncan’s letter No. 505-T.-21, dated the 15th-17th Resident as
April 1922, I have the honour to state that I have no observations or suggestionsH¥ derabad,

to make on the subject of the revision of the Railway Risk Notes.

¥o. 118-T.-Enc.-1, dated Camp Mercava, the 20th May 1922. Serial No. 13, |
Frofi—The Hox’sig Mr. W. P. Barrox, C.S.I, C1E., LC.S, Resident in Mysore, '
To—The Secretary to the Government of India, Railway Department (Railway Board),

Railway Risk Notes.

With reference to your letter No, 505-T.-21, dated the 15th-17th April 1922, Resident bx
I have the honour to forward a copy of a letter* dated the 11th May 1923, from Mysore.
the Master, Bangalore Trades Association, on the above subject. * Serial No, 13.

2. The Mysore Darbar bave not yet furnished me with their views. Their
reply will be forwarded on receipt. ‘

3. T have no remarks to offer on the subject.

Leiter from the Master, Bangalore Trades Association, Bangalore, to theSerial No. 14.
Collector, Civil and Miitary Station, Bangalore, dated the 11th May 1922,
With reference to your No. 2345 anent letter No. 505-T.-21, dated the 15th- Bangalore
17th April 1922, from the Government of India, Railway Board, Simla, to Localed! oS tion.

Governments and Administrations, :

The members of this association are of opinion, that ‘¢ owner’s risk '’ puts
a preminm on dishonesty, a condition which the public at large are agreed, that the
railway appear unwilling to discontinue. We consider, that a fair average
charge should be levied, and that risk notes should be eliminated.

Every endeavour was made to send this reply as desired before the 10th
instant, but on account of the inclemency of the weather, it was not found possible

to hold a meeting to consider the question. -

Telegram No. 17-Tr., dated Darjeeling, the 5th June 1922. Serial No. 15,

From=-The Secretary to the Government of Bengal, Public Works Department,
Railway Branch, -

To—The Secretary to the Government of India, Bailway Department (Railway
. Board), Simla.

Please refer correspondence ending your No. 505-T.-21 of 22nd May 1922, Bengal
revision of Railway Risk Notes. Bengal Government have no suggestion to Government,
offer or opinion to express having no practiocal experience of cases arising out
of use of Risk Note Forms as at przsent in use,

198rB
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Serial No. 16. No, 129-T,, dated Camp Mercara, the 2nd June 1922.
From—Tbe Hox’sLe Mz. W, P. Barrow, C.8.1,, CLE, 1.C.8,, Resident in Mysore,

To—The Secretary to the Government of Indis, Railway Deparlment (Railway
Board); Simla.

" Resldentin

Mysore. ' Revision of Railway Risk Notes,
:g:g:} N :11";'_ In continnation of my letter No. 118-T., dated the 29th May 1922¢ I

have the honour to enclose a copy of a letter No. 3736,+ dated the 26th-27th
May 1922, from the Mysore Durbar on the above subject. :

Serial No. 17.  Letter from ihe Secrelary. to the Government of Mysore for Railways,
Mysore, to the Secretury to the Resident in Mysore, No. 3736, dated the
26th-27th May 1922.

‘Revision of Railway Risk Notes.

Mysore Rail- With reference to your endorsement No. 3747-98-1905, dated 27th April

WRYS. 1922,1 am directed tostate that the question of revision of the risk note
forms has been frequently considered by the Indian Railway Conference Asso-
ciation and it is the considered opinion of that body that under the conditions of
railway transport existing in India, it js not praoticable to increase the liability
of railwaysin the case of goods carried at Owner’s Risk rates without substan-
tially increasing the rates themselves. There is generally a very large diffe-
rence between '* Railway Risk ’ and Owner's Risk rates and the latter are
justified orly owing to the immunity from responsibility they secure for Rail-
way. By throwing the onus of proof on Railways their Tesponsibility will be
considerably increased and to make up for this, railways will have to enhance
the rates which may react on the volume of traffie and seriously reduce it in
some cases.

As regards the second point raised by the Railway Board, I am to state
that even under present risk note conditions Railways are not immune from
claims for loss, destruction, deterioration or damage when itis due to * Wilful
neglect ofthe Railway administration or to theft by or to the wilful neglect
of its servants. ™ - . :

Serial No. 18. Ne.'1826, dated Indore, the 7th June 1922,

' From=—LieuTENANT-CoLoNEL D, B, BLigeway, C.1.E, LA, Agent {0 the Governor-
General in Central India,

To—The Secretary to the Government of India, f{ailwaj? Department (Railway
" Board}, Simla, .

Revision of Railway Risk Notes. |

. epagont to Gov- I have the hotour to refer to your letter No. 505-T.-21, dated the 15th-
. ;: Central 17th April 1922, regarding the revision of “ Railway Risk Notes ” and to say
dia. that Darbars interested have not had time to reply. -

2. As regards paragraph 4 of your letter my own comments are as
follows :— i , _
Paragraph 4 (i).—The coniitiors of risk motes “ B” and “ H” form a
: special contract, altering the general liability of the railway com-
pany, and the fact that the consignor has to discharge the onus of
proof does not seem unreasonable when he wishes to make good a
claim based on the aliegation that his goods were lost within the
meaning of the special conditions. This principle merely repre-
sents the ordinary legal maxim that the onus of proof lies on the
party, who would fail in default of production of proof, and it is
not very clear to me why a consignor of goods by railway should
receive mora favoured treatment. .
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Paragraph 4 (ii)—Any consideration of this question must also take info
account the principle that risk notes are documents containing
terms of a special agreement whereby the consignor; paying a
lower freight than he would otherwise be bound to_pay, agrees to
hold the railway company free from the responsibility under which
it would otherwise lie for loss, destruction or damage to goods.
His agreement amounts to a.valid and legal contract and it
appears to me that an alieration of its terms in favour of the
consignor should carry with it a corresponding alteration of the
freight charge if favour of the railway company, where such
alteration of the terms js material, provided that the existing
conditions are not opposed to public policy. In the present
instance the argument appears to have considerable force that the
omission to make all eriminal acts of the sexrvants of the railway
(the Bombay, Baroda and Ceniral India railway risk notes “ B,”
*D*and *“ H” examined by me include ' theft ’.only) a legal
basis for a claim by a consignor runs counter to the public
interest and is opposed to public policy. Criminal acts, being of
a nature which cannot be foreseen, can neither be condoned or
anticipated as port of & reasonable contract, and should not be
excluded in the case of “risk notes” from forming caunses of
action on which a consignor can sue. In.addition their inclusion
will render it a matter of dircet pecuniary interest to the company
itself to supervise strictly its own subordinates and to deal effee-
tively with those whose characters are suspect. ‘

No. 1062-S., dated Mount Abu, the Sth June 1922, : Serial No, 19.

Fror—Mz=, H. J. OLieHaNT, Secretary to the Hon’ble the Agent to the Governor-
" General, Rajputana, in the Public Works Department, Mount Abu,

To—The Secretary to the Government of India, in the Railwayr Department
{Railway Board), Simla. - -

. Revigion of Bailway Risk Note Forms,

With reference to letter No. 505-T.-21, dated the }¥th April 1922, E“ abonble
from the Government of India- in the Railway Department{Railway Board), I the Gavernom
am direoted to say that in the opinion of the -Hon’ble the Agent to the G°ger&l. Raj-
Governor-General, Rajputana, and Chief Commissioner, Ajmer-Merwara, a® =
revision of the Railway Risk Note Forms is necessary. The burden of proving
wilful neglect on the part of the Railway Administration or its servants, or of
theft by anybody should not be thrown on the owner or consignor of goods as
he has no control over or access to goods after they have been made over for
booking. It should be for the Railway Administration to prove that the loss
occurred in spite of-their care and caution, if they desire exoneration from res-

pousibility.
. 2. Mr. Holland further thinks that the rules regarding booking of

Consignmeuts at “Railway Hisk ** should be made less stringent,. and that
reasonable facilities should be afforded for such booking.

It is understood that in the case of parcels containing perishable articles,
such as fresh fruits, vegetables, fish, sweets, etc., the’ Railway Administration
takes no responsibility for any shortage in the contents, except for the loss of
a complete parcel, and although -such parcels frequently reach the consignee
with the greater portion of the contents pilfered, the Railway eannot be held
liable for the loss in any way. I am to suggest that if possible steps may be
taken to impose on the Railway Administration reasonable responsibility for
delivering perishable parcels in good condition.

3. With regard to definition of the words * Loss,” * Des{ruction >’ op
& DPeterioration ” used in the Risk Note Forms, I am to say that these terms
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should be so defined or altered a's to secure for the consignor the rizht to com-
pensation for loss occasioned by the wilful neglect or criminal acts of the ser-
“vants of the Railway authorities.

Members of the Commercial Community in Ajmer-Merwara who were
consulted on the subject agree in these views, and I am to enclose for the
information of the Commitiee copies of two of the opinions received, That
from Mr, Shiam Lal of the Bharat Beopar Company .alleges extensive ahuse
of the Risk Note Form A, consignors being forced to siga it to secure despatch
even when the goodsare handel over securcly packed and in good condition.
The Commissioner, Ajmer-Merwara, reports that he has heard similar com-
plaints from others also.

Enclosures— _
Letter-dated 9th May 1922 from Rai Szhib Pandit Chandrika Pershad.*

Letter dated 10th May 1922 from Pandit Shiam Lal, Bharat Beopar Companyt -
Ajmer, )

Copy of letter, dated the 9th May 1922, from Rai Sehib Pandit Chandrika
- Prashad, to the Commissioner, Ajmer-Merwara.

In reply to your lefter No. 6919-23, dated 3rd May, I beg to offer the
following remarks :——

In the case of Risk Note forms B, D, G and H the burden of proving
wilful neglect on the partof the Railway Administration or its servants, or
theft, ete., by anybody should not be thrown upon the owner or consignor of
goods, as he has no control over, or access to goods -after they leave the book-
ing station. I would invite attention t» the recommendation made in 1903
by the-late Sir Thomas Robertson, Special Railway Commissioner, that the
Risk Note Forms in use in India should be assimilated to the forms in use in
England, where the Railways are not exempted for the wilful acts of their own
servants, From the recent report of the Indian Railway Police Committee,
it will be observed that the practice of the Indian Railways repudiating liabili-
ty under Risk Notes encourages thefts of goods and of Iruit parcels especially
by railway servants.” In my book *the Indian Railways” (recently published
at the Mission Press, Ajmer) I have referred {o this matter at pages 473-74.

As regards forms A and C,T would remark that the Railways at times
take advantage of their strong position and compel people to sign these forms.
When a consignment is brought for despatch in a defective packing or bad
condition, the consequences should be clearly pointed out to the owner, in
which case tbe latter would rectify the defeot rather than run the risk of bear-

ing the cost of loss or damage in fransit.
. By using open wagons where covered stock should be used, the railways

shift their responsibility on the shoulders of the public. It is the duty of
railways to provide proper wagons for the traflic., Form C should not there-

fore be forced upon the people.

Your leiter reached me only last evening and I am sending this reply by
the refurn mail

Copy of Zef'ter, dated the 10th May 1922, from Panlit 8iams Lal Bhargava,
Agent of the Bharat Beopar Ce., Limited, djmer, to the Commissioner,
Ajmer-Merwara.,

I beg to acknowledge the receipt of your letter No. 6919-23-XXVIII-38,
of the 3rd May 1922, and beg to state that the Railway Risk Note Forms refer-
red to therein bave hitherto been a source of great trouble to the trading com~
munity and it is now hoped that sincs the Government bhas taken the matter
into its hands, their grievances will be mostly redressed.
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Whenever goods (hale, package, case, or bag) are presented for booking
at the railway stations, the railway officials' do not like to book them at the
railway risk but ask the censignor to execute risk note form A and if persist-
ently asked by him to send it at the railway risk, they place difficulties in
-his way and generally refuse the goods under some oral pretence but ilo not
give any written objection although its condition is good and it is securely
.packed. There are numerous instances in which the bales packed by the mills
-and machine presses were presented at the railway station for being ‘booked at

‘the railway risk and they were not accepted.

Tt may be needless to state that the goods are. despatohed whenever there
is demand and in such cases the consigner cannot detain the goodsbut has to
-send them -anyhow or other and since & reference to higher authorities eauses
‘delay, he has to execute the risk hote form A and when this is done, the rail-

~way officials pass any or more of the following remarks in the railway receipt—

‘ Insecurely packed, defective packing, bad packing, loose, ete., etc.”

in spite of the fact that the consignment is securely and strongly packed.
These remarks are objected by the consignor but the railway officials do not
‘pay any regard or attention over the cries of the puhlic and carelessly throw
away the railway receipts. 'The poar consignor has no other alternative but to
leave the goods at the mercy of the railway "officials, who either knowingly or
carelessly handle it in such a way that it is very difficult to its being delivered
at destination safely without its contents béing pilfered or damaged,

By execution of the risk note form A the railway servants take undue
‘advantage because they-know that if any damage or loss is caused to the con-
. signment the railway is not responsible therefor and thus the public has to

-ineur beavy losses. . _ :

In fact such an execution‘of risk note forms is but an abuse as it was
while legislating never intended that the railway .administration would allow
the goods being roughly handled or pilfered and could not be liable for any
loss or damage incurred in transit and while it was in their custody.

In the cases of other risk note forms, it is often experienced that the rail-
way administration take very little care of the goods which a common carrier
would take of his own and they make themselves harmless and free from res-
‘ponsibility on the strength of their risk note forms only. ‘

Properly speaking, the execution of fhese risk note .forms does not make
any saving to the public as they have to suffer much on account of the goods
" beigg p;lfered and damaged in ‘comparison with the little amount for difference
.in freight. '

% Hitherto the onus of proof lay on the owner and not on the carriers, while
_properly speaking it should entirely rest with the carrier as to how, when and
-where the loss or damage oocurred as the carrier is always with the goods and

not the owner, who cannot at present naturally prove his case.

The words * loss, destruction or deterioration ” used in the risk note forms
have not been explained in the Railway Act and I think it should be done now.
These risk note forms should be modified in such a way as to bind the railways
actually to take care of the goods as a man of ordinary intelligence and ocapabi-

ity would take of his own in which respect the carriers hitherto have been found
negligent and evasive.

The railways should be made liable for loss or damage, destruction or deteri-
oration in all cases in which they cannot sufficiently prove that, they have
-taken proper care of the goods. :

In cases of packages or articles which are actually defectively or loosely
packed, the railways should not accept them unless the consignor presents them
duly bound or packed or unless he executes a risk note form making the carrier
harmless of any damage or deterioration caused thereto in transit on account of

_defective or lcose packing. )

I have consulted several leading merchants in this: bebalf and they all
'ggree with me,

198EB -
»
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No. 189-G. 8., dated Simla, the 18th June 1929, '
From=—Mr. V. Srainvon, Offg. Secretary to Government, Punjab, Public Works
Department, Baildings and Roeds Braneh,

To—The Secretary to the Government of India, Railway- Board, Simla.
In continuation of this office letter* No. 102-G.8., dated the 2nd June
' 1922, on the subject of the revision of
Railway Risk Notes, I am directed to
1. Lettor No, 426.P., dated 17th Moy 1922, from  forgrard for the information of the Com-

Superintending Engineer, 8nd Cirele. Serial No. 28. . 4
mitte
2. Lettar No. 2847, duigd 10th May 1929, from. ttee a copy of the correspondence noted

* Serial No. 8.

the Buperintendent, Conlyal Workehops Division, i the margin, which expresses the views

Amritear. Serial No. 24, . of the officers concerned on the subject.
2. T am to add that this is hut a few of the complaints received from the

executive officers, and has been forwarded as it best embodies the general

feeling of the executive officers and of the Local Government itself in the

Serial No, 23.

matter.

Copy of Memorandum No. 428:P., doled 17th May 1922, from Superintending
Engineer, Second Circle, 1o the Secretary to Government, Punjab,
Public Works D’epqr‘tmmt, Buildings ond Roads Branch, Simla.

Revision of Railway Risk Notes. .

Reference :—Secretary’s endprserﬁent No. 1376-G., dated 4th May 1922.

I regret the delay in replying, and even now cau only offer the following
Father superficial remarks on the Railway Risk Notes now in uge,

General.—The foot-note on most of the Forms seems uncalled for. Surely

-a Railway Administration should be able to render the English form correctly

into the vernacular of the people for whom it eaters.

Form A.—In theory the conditions are far too favourable for the Railway,
and the public is largely at the mercy of a Booking Clerk to say what consti-

-futes “bad condition ” or * liahility to damage, leakage or wastage in transit. *

Serial No, 24.

At Lahore the other day the clerk refused to book at Railway Risk for me
the wooden framework of a newar bed on the ground that it was in * bad condis
tion, "’ although it was tied together with rope and then sewn up in sacking.
I think fuller definition is required.

I also understand that at some stations there is no means of checking the
weight of heavy consignments, and in such cases the consignee is compelled .
to accept the weight entered in the railway receipt as correct. This is not
fair. If, when requested to do so,a Railway Administration is not prepared

‘to verify the weight of a consignment, entrusted to it for transportation™at
‘Railway Risk, before delivery to the consignee, it bas no business accepting

the consignment for transportation at Railway Risk.

Form B.—A. plea of ¢ robbery from a running train ** should not absolve a
Railway Administration™fror responsibility. ' '

Copy of a letter No. 2847, dated 19th May 1922, from the Superintendent,
Central Workshops Division, to the Chicf Engincer, Irrigation Works,
Punjab.

With reference to your endorsement No. 012-8.15, dated 10th May 1022,

I have the honour to say that as a result of constant dealing® with the railway

for the carriage of goods, I very strongly hold the opinien that the Railways
should be required toaccept their full responsibilities as Common Carriers and

" should not be allowed to contract out of the same by the nse of these so-called

Risk Notes. The sole object of these Risk Notes is mot to benefit the public
but to relieve the railway administration of responsibility which they should not
be allowed to shirk, From whatI hear, I fear consignors are frequently
called upon to execute these risk notes when they would prefer not to do so, by
the placing of difficulties in their way. I had a case myself recently where I
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had a quantity of oil to despatch, It was tightly soldered in tins and the tins
packed in cases, but the railway refused to accept it withéut the execution of a
risk mote. 1 do not cousider that they should have the option of refusal in
this way so long as thetins were properly closed and packed which was the
case. I refused to sign the note and they have refused to book the goods
-although I was prepared to pay passenger train rates to get the goods away
promptly. If this is forced upon a Government Department, what chaoce has
a private person fo resist sich pressure when he must despatch his goods: Ha
is forced reluctantly to take the risk himself.

When goods are lost in transit and it is constantly happening, every
possible resistance is givento the settlement of claims. '

It would appear in regard to these risk notes that it has been the policy of
Government to protect the Railway, a department of itself ; whereas the true
function of Government would appear to protect the interests of the public as
is the case in Great Britain where the Railways are not allowed to evade their
responsibility as common carriers, '

If the railways were not allowed to issue these risk noies they would have
to face the losses for goods stolen and damaged, a fact which would be likely to
cause the Railway Administrations to take adequate steps to protect the goods
entrusted to them. That the steps hitherto taken are inadequate is proved by

" the frequency with which loss is experienced. .

‘With special reference fo forms “B” and “H," the general principle of
throwing on the consignor the onus of proof that loss of goods is due to
¢ wilful neglect” is entirely wrong. The fact that goods are not delivered or
‘are damaged should ¢pso facto be sufficient proof. How is it possible for the
covsignor to produce the proof regarding something done at a remote distance
or at a place and at a time when neither he nor his agents could possibly he
‘present. It is requiring the impossible, and the obvious intfent is to make it
impossible for the consignor to obfain redress. .

To general business the consignor naturally fakes up the attitude that his
personel responsibility ceases When he hands the goods in proper condition to
the railway. As to the consigneo. he is forged to accept -the risk although
possibly the Risk Note was executed without his knowledge or consent because
the railway booking clerk refused to book the goods otherwise. I have repeat-
edly had losses because goods have been sent to me at owner’s risk although I
did not; desire the risk. =~ - -

For the above reasons I would wish to cut .out the wuse of the Risk Note
entirely, - ’ ‘ .

If Risk Note regarding damage or deterioration due to exposure is
to he allowed to be issued at all, I would remove the word °loss” from
it which is interpreted to cover theft or non-delivery. The liability for
Joss by theft or non-delivery should in every case rest on the railway who have
been entrusted with the goods

Letter No. §.-149-Ry., dated Poona, the 13th- June 1922, Serial No, 25.

From—K. 8. Fraust, Esq., B.A., L.C.E,, Acting Joint Séeretary to the Government:
of Bombay, Public Works Department,

To—The Secretery to the Railway Board, Simla.

Ratloay Risk Notes.
‘With reference to your circular lotter No. 505-T.-21, dated 45th April
1923, I am directed by the Governor in Counoil to offer the following remarks.

2. The subject of railway Risk Notes was placed before the Advisory Com-
mittee for consideration at a meeting held on. 10th May 19232,

8. To take first Risk Note Form B, I am to observe that it is so worded
that disputes as to its exact meaning might easily arise. One member of the"

Bombay -
Government.
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Commiitee has written a note, part of whick is based on the assumption tha¢
‘Risk Note Form B exonerates the Railway Administration for loss, destruction
deterioration or damage, even when these are due to the wilful neglect of th;
Railway Administration -or to theft by railway servants or to the wilful
neglect of railway servants, so long as there is not the loss of a complete
consignment or of ‘complete packages forming part of a consiznment. The
wording of Risk Note Form B seems to support this assumption and if the
assumption is correct, then the system of working these Risk Notes vrovides
a direct incentive to wilful neglect and dishonesty on the part of Railway
servants,” _

4. The general sense of the meeting appeared o be that the grievances
of the commercial public in connection with Railway Risk Notes arise even
more from the method of interpreting them adopted by Railway Companies,
than from {be actual wording of the Notes themselves. The tendency is
nearly always to throw the onus of proof on the trader. In addition, the
staff of the Railway Companies do not take up complaints in a business.
like manner; indeed, the general attitude is desoribed as onme of passive
obstruction. ' ,

‘5. In the case of Risk Note Furm B, with which H may also be considered,
the onus of proving exemption by reason of robbery from a running train or
any other unforeseen event or accident, should certainly .be placed upon
the Railway Company. There should also be no exemption of the responsibi-
lity of the Railway Company in cases of wilful neglect of railway servants or
of theft by them., But the main change necessary isin the attitude of the
Railway Companies themselves towards the working of the Risk Note system.

‘6. It is frequently the aftitude of railway servants in demanding Risk
Notes in Form A that is responsible for grievances connected with the use of
this particular Risk Noto. Some railway servants, apparently with the
object of clearing themselves of all subsequent responsibility, are alleged to be
unfairly critical of packing. The merchant has either to accept carriage on

"Risk Form A or refer {he case to the District Traffic Superintendent and

wait till an Ingpector comes and inspects his packages. The difficulties on the
railway side are obvious and what seams necessary is for a Railway Company
to take disciplinary action in cases. where its staff have unfairly misdescribed
the packing of goods offered for transit, so as to drive a consignor to accept,

Risk Farm A.

Letter No, C.-101-527-G.B., dated Camp Pachmarhi, the 23rd June 1922,

From~—J. M. M, Pavker, Esq., V. D., Secretary to Government, Central Provinces,
Public Works Department, Buildings and Roade Branch,

To—The Secretary, Railway Board, Simla.
T am directed to refer to Government of India, Railway Department

vinces Govern- {Railway Board), letter No. 505-T.-21, dated the 15th-17th April 1922, in which

ment,

“Serial No. 27.

North-West
Frontier
Provineoc,

the opinion of this Government is invited on the form, ecnstruction and appli-
cation in practice, of the Railway Risk Notes in use at present.

2. In reply, I am fo say that this Government has no information on
which fo base an opinion. As a committee has been appointed by the Govern-
ment of India'to consider the question of the revision of Railway Risk Notes,
it appears unnecessary for this Government to collect information required to
enable it to form an opinion on this subject.

Letter No. Tearorapssgy dated Nathia Gali, the Sid, Jaly 1922.

"From—~—The Hon’ble 8ir Joun Marrey, K.C.V.0,, CS.I, C.LE., Chief Commis-
sioner, North-West, Frontier Province,
To—The Secretary to the Government of Indis, Railway Department {Railway
Board), Simla. ) '
SuBsECT :—Revision of Bailway Risk Notes.
I have the honour to invite a reference to Railway Department letter
No. 503-T. 21, dated Simla, the 15th April 1922, on the subject of the proposed
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revision of Railway Risk Notes, and to inform you that ewing to the imporfance
of the subject to the trading community in this Province the points raised
have tecn subjected to & full enquiry.

2. The results of this enquiry tend toshow, generally, that the Risk Notes
at present unduly, favour the Railway Administration atthe expense of the
consignor, aod the principles upon which the forms are now based would
appear therefore to require modification to protect in a greater degree the
interests of the latter. In actual practice it would seem that the general
application of the terms of the Risk Notes is so rigid that in the majority of
cases the public are able to obtain very little redress from Railway Com-
panies when loss ocours. '

3. Tn regard to the issue raised in paragraph 4(i) of the letter under
reference the commercial community of this Province is unanimously of the
opinion that the onus of proof, in & claim for compensation arising out of
the loss of goods entrusted to a2 Railway Administration for transport, should
be thrown in & large degree upon the Railway concerned. This contention.
would appear to receive logical support from the fact that arrangements on
railways for loading, unloading, and handinhg over of consignments from one-
official to another are very complete. For every thing that is taken over, or
handed over, in transit between Railway servants, a receipt is taken and entries
are made in regular registers. It should, therefore, be an easy matter for Railway
Companies to discover the person or persons responsible for loss, damage or
neglect. It would of course be necessary that the burden of proving the true
value of articles lost should continue to rest with the person claiming ecompen-
sation, and the Railways should be protected from consignments of a fraudulent
nature.

4. In regard to paragraph 4 (éi) of the letter under reference no alteration
of the words ¢ loss, destruction or deterioration » used in the Risk Note forms:
would appear to be required, but modifications should, I think, be introduced
to render the Railway Administration responsible not only for the loss of a
complete consignment or a corcplete package out of a consignment, but also for
the loss of, or damage fo, any part of a consignment or a single package
thereof. The omission of the word * wilful ” from the Risk Notes might- be
considered, as well as the definition of the term “ neglect® on the basis of fhe
form of neglect for which a Railway servant or agent is liable to be punished
departmentally. '

No. IR _C. dated 28th July 1922,

80—1928

From~A. C. Vereizees, Esq., C.I.E, M.L.C,, seaetary to the Govesmment of tke Serial No..ﬁsg
United Provinces, Pablic Works Department, Railway Branch,

To—The Secretary, 'Bailway Board.
Revision of Railway Risk Note Forma.

With reference to the Railway Board’s letter No. 505-T.—21, dated the viunggg‘g ov‘:g‘;
{5th Aprit 1922, I am direoted to forward copies of the letters noted below in ment. N

case they may be useful.

2. In view of the highly technical nature of the question this Govern-
ment are not prepared to express any definite opinion.

1, Letter No. C -51, dated the 10th May 1922, from the Director of Industries, United Pro-
vinces, Serial No. 29,

2. Lettor No. S. 8.-386, dated the 1%th May 1922, from Messrs. Martin and Company,
Managing Agents, Shahdara-Saharanpur Light Railway, and enclosures. Serial No. 49,

8. Letter No. 341—22, dated the I»th May 1822, from -the Secrelary, United Provine:s
Chamber of Commerce, and enclosures. Serial No. 71, -

1s8RA -



Serial No, 29,

34

| . No. C.-51, dated 10th May 1922,
From=—The Director of Industries, United Provinoes,
To—The Seeretary to the Government of the United Provinces, Public Works
Department, Railway Branch.

With reference to your No. 176-R. C.-60—1922, dated the 5th May
1922, forwarding a copy of Government of India Railway Department letter
fNi). 505-T.—21, dated the $5th April 1922, I have the honour to report as
ollows.

2. There are several files on the subject in my office being the outcome of
representations of general public who have been dissatisfied over and over again
with some of the existing risk nofes,

3. Risk Note .4 ”.—This is used when articles are tendered for carriage
which are either already in bad condition or so defectively packed as to be liable
to be damaged, leakage or wastagein transit. This risk note appears to be
4 very harmless one, but I have found bad use made of it by corrupt railway
officials. Representations have been made to me that on certain railways
where godown accommodation for storage of grain bags is grossly inadequate,
;grain consignments are not accepted unless a consignor is prepared to sign the
Risk Note “ A*’. The consignment then lies for days together on unprotected
railways platforms till wagon space is available. In the meantime rain comes
and spoils the grain. The consignor has to weigh between the possibility of
sending any grain at all or getting no wagons and he is compelled to take the
risk and sign this note. Similarly, ghee tins are not accepted at some stations
without the signing of Risk Note “ A and flagrant instances have happened
in which holes Lave been punctured and ghee taken out all the while because
the railway is sheltered behind Kisk MNote “ A", If this risk note is not
signed then the parcel is not accepted. There is no doubt that in the case_
of green hides or fresh fruits or vegetables which are consigned to & long
distance, somwe such risk note has to be takeu, but it is my definite opinion
that great care is necessary that the discretion be not abused. The case of
the grain dealer is a very hard one and the Railway Company should extend
their storage accommodation and not get out of the respomsibility by the
transparent subterfuge of insistance on this risk note being signed in the rains
when they know all along that the grain bags would be exposed to the incle-
mencies of weather and will deteriorate before despateh.

4. Risk Note “B” and “H?” can be taken together. Everybody
knows that Risk Note “ B ”’ is a note executed by the consignor when he
prefers to send his goods on payment of a distinctly lower tarif. Naturally
the bailee, i.e., the Railway Company, is absolved from some of the responsihi-
lities that should attach toa bailee. The relevant words of the risk note are as
follows :— _

The administration is held harmless from all responsibility for any loss,
destruction or deterioration of a consignment from whatsoever cause except
where the loss is caused of a complete consignment or of one or more packsges
.of consignment due either to the wilful negleot of the railway administration
.or tothefts by its servants or to the wilful neglect of its servants provided that
the term wilful negleot be not held to include fire or robbery from a running
train or any other unforeseen event or accident.

It comes to this that the consignor has no remedy unless the loss is com-
plete of the consighment or complete packages of the consignment. There is

no remedy for pilfering by breaking bulk.

5. This bas to be brought about by the wilful peglect of the Railway

administration, or

By theft by railway servants or any other person by wilful neglect of the
part of the Railway servant. Theft in a running train does not constitute
wilful neglect and how easy is it to put down any loss to this.

6. The railway authorities are not compelled to find out what had
happeved to the articles missing. They must prove loss in transit other-
wise the article could be secreted by the Receipt Clerk and short delivery
‘made. When the railway authorities receive a cox}qignment short, they muat
set in train detailed enquiry and should be in a position before & Court of Law
o show that when the consignment was received at its destioation part of the

b
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things were missing. The other point that has to be made clear is that the use of
the word “ Wilful Neglect” is a very unhappy one. It wonld be better to use the
simple word ‘neglect’. We are in.the domain of Civil and not Criminal Law.
Neglect can be proved by evidence. If the standing orders are that a carriage
ghould be packed in a.covered wagon, and yet it is despatched in an open
wagon, and it catches fire on the way then it is loss by neglect. Nobody knows
about the mentality of the individuals. You judge of the mens rea from the
acius reus. There are certain circumstances that show that there was some
mneglect and it is absurd to ask for additional circumambiant evidence to make
it into wilful neglect. On the question of onus, we have the High Court rul-
ing reported in the Indian Law Report XXIX, All. page 418, wherein
Richards, C. J., and Banerji, J., distincly l:eld that when a sugar consignment
was received short ‘““unless it could be shown that either the loss was caused
by theft by one or more than one of the Railway servants, or unless it could
be shown that the loss was caused by the wilful neglect, the Railway were not
liable.” The onus was not on the railway. On the ocontrary the Railway
were not liable unless the plaintiff, .., consignor, eould show that the loss was
occasioned by the theft or wilful neglect of the railway servants. This ruling
Las been very unfortunate and therefore some statutory alterations have to be
made fo contravene its defeocts,. I find that recently there has been a ruling of
the Bombay High Court, Indian Law Report, XLV, Bombay, page 1201, Ghela
Bhaj versus East Indian Railway Company. There it was held that risk note
“B™ can only come into operation when it was proved that the goods had been
lost. The consignor’s ¢claim in the absence of any proof on the part of the.
Railway would be unanswerable.

7. My suggestion is as follows :—

Risk Note ** B must be retained because the consigror takes some of the
risks of which the bailee is abselved and yet manages in majority of cases to
despateh his consignments at small cost without loss. To save him from the
neglect of the railway authorities, I would make the wording of the risk note

as follows :—
* . * * ™ ®

—harmless and free from all responsibility for any loss, destruction, deteriora.
tion of, damage to end absiraction from, the said consignment from any cause
whatsoever (provided that Railway Administration gives satisfactory proof of
loss, destruction, deterioration of, damage to and abstruction from the consign-
gnent during transit) except for the loss of a complete consignment or one or
more complete packages forming part of a consignment, deterioration, damage or
absiraction from the consignment due either to the neglect of the Railway
.adminisi ration or to theft by or to the neglect of its servants, ete,

In the proviso as the term wilful neglect has been eliminated we should
keep to the word negleect only and the proviso should therefore run as
follows :— : |

Provided the term neglect be not held to include fire, robbery from a run-
ning train or any other unforeseen event.

8. In the case of a robbery from a running train, their must be evidence
that the breaking of the seals of a wagon was noted at a particular station in
transit and not merely at the destination otherwise portions of the consignment
may be abstracted at this end, and seals might be reported to be broken at the
station of the destination and nowhere previous. If seals are not reported
broken during the journey there can not be a theft from & running train.

9. The sum and substance of my proposals comes to this—

(1) I would throw the onus of proving the loss of ths consignment or
part of it on the Railway first so that the consignor may then be
1n a position to prove the exceptions which would give him the
benefit of compensation (vide Bombay ruling referred to).

(2) I would drop the word * Wilful neglect ”.

(8) The onus of proving the exception will remain on the consignor.,

(4) I would make abstraction from a parcel into a cause of action.

(5) I would insist on the proof of the seals being broken en roufe in
those cases, in which there is an allegation of loss by robbery
from running train. - :
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Slerial No. 80, ' No. 62-Ry., dated Madras, the 10th August 1922,
From—The Becretary to the Government of Madras, Public Works Department, Railwaya,.
To—The Seer¢tary to the Government of India, Railway Department, {Railway Board).

'Revision of Railway Risk Notes.

Government T am directed to acknowledge the receipt of your letter No. 505-T.-21, dated
ofMadras.  j5th-17th April 1922, in which the Committee appointed by the Government of”
India to consider the revision of Railway Risk Notes invite the views of the
(GGovernment of Madras on the form, eonstruction and application in praetice of
the Risk Notes in use af present, with particular reference to the following

points :— |

{1) Whether there should be any modification in the principle of throwing:
the onus of proof on the comsignor in a claim for compensation
ariiing out of the loss of goods entrusted to a Railway Adminis-
tration.

(2) Whether any alterations should be made in the risk note forms in.
such a manner as to secure for the consignor the right of compensa-
tion arising from the wilful neglect or criminal acts of railway
employees, )

2. In reply I am to state that the Government of Madras have given the-
matter their careful consideration and are of opinion that as the railway risk
note forms stand at present, they afford to the Railway Administrations and

* their employees an unduly complete immunity from all responsibility from any
loss or destruction or deterioration of or damage to any consignment, since the:

-burden of proof is thrown upon the consignor to show that the loss, ete., is due-
to the wilful neglect of the Railway Administration or the wilful negleet or the-
ceriminal acts of its employees. As observed by the Railway Police. Committee-
the wide protection thus given to Railways by the different forms of Risk Notes
indirectly encourages theft and it is very difficult to prove the guilt of the
offender where the' parties committing the theft are the Railway officials.
themselves.

_ It may perhaps be argued that the Railway Administrations already do their-
utmost by the issue of stringent orders to their subordinates, to inculcate vigil-
arice and care in handling the goods entrusted to them: The widespread com-
plaints of shortcomings in this respect which have led to the appointment of a.
Committee of inquiry on the subject of Risk Notes are sufficient evidence that
these measures have proved inadequate, and it is obvious that they must be so,.
80 long as the Railways are enabled to shelter themselves from pecuniary liability
to the extent which the present forms of Risk Note render possible. If, by a.
modification of the terms of these documents, the pecuniary liability of the

- Administration is rendered more easily enforceable, the Madras Government:

.do not doubt that it will find means o bring home that responsibility to the sub--
ordinates who actually handle goods in transit, and a much-needed improvement
will resulf. - i

3. The Government of Madras. do not consider it necessary to enter at
length upon the various ways in which the existing system can be worked so as
to take advantage to the utmost of the nndue protection: which the forms of Risk
Note now confer. Most of these have been touched on in the speeches delivered.
in the eourse of the debate in the Legislative Assembly on the Resolution which
gave rise to the present inguiry. Nor is the Madras Government much impressed’
by the argument that an increase in the Railway Administration’s liability will
result in a raising of the owner’s risk rates. They are disposed, in fact, to-
think that the arrangement by which a Railway Administration is allowed by
the offer of a reduced rate, to contract itself out of its responsibilities is contrary
to public policy. Under the existing system, as in the case of pilferage at ports,
the failure of the administrations who ought to be bailees of goods, to enforce
adequately measures to prevent theft, leads to wholesale demoralisation, first
of their own staff ; second, of the persons to whom opportunities of theft are
presented by their negligence or connivance; and lastly, of the consignor and
consignee. Whether in fact it would be necessary to raise the rates materially
if the changed conditions were introduced, is a matter for detailed inquiry re--
garding which this Government offers no epinion beyond observing that it shounld
not, prima facie, cost the Railway administrations very much more to substitute,
other things being equal, a reliable and efficient service for a service which
leaves much to be desired in both vespects; and that, at any reasonably enhanced
rates, it would-in the long run be for the benefit of all concerned to effect such-

.a substifution. -

4. T am to say therefore that, for the reasons explained, the M_adras Govern~
ment wonld reply to both the questions propound‘ed by an emphatic affirmative,
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Repliesreceived from Railway Administrations to Govern-
ment of India letter No. 505-T.-21, dated 15th-17th April
1922.

No. T.-3518, dated Udaipur, the  *April 1922,
From—The Manager, Udaipur-Chittorgarh Railway,
To-~The Secretary, Railway Department {Railway Board), Sim'a.

Your'No. 503.T.-21, dated 17th April 1922,

With reference to your above I have the honour to say that the practical Jdaipur
experiences of Railways and grieved experiences of the public who have had Railway:
auny dealings with paroels or consignments hooked under Risk Notes are that
the Risk Notes bave been interpreted by the Railway employees dealing with
and handling such parcels and consignments as licenses to pilfer. The whole
principles of the Risk Notes are wrong. No loopholes for Railways to evade
responsibilities and obligations should be permitted. On acceptance of parcels
and consignments for carriage from station of booking to destination, such.
parcels and consignments should be the absolute care of the Railways to
deliver correctly in condition and weight as received at booking station. No
parcels and consignments to be accepted unless adequately packed to stand the
handling in transit. The public must be impressed that the Railways are
willing to give them a square deal provided their goods are strongly packed
before, tendered for booking.

Sertal No, 81,

-

No. 28-C.-24, dated Rangoon, the 13th May 1922. Serial No, 2.
From—The Agent, Burma Railways,
To=-The Secretary, Railway Department (Railway Board), Simla.
_ Ratiway Risk Notes.
With reference to your letter No. 505-T.-21, dated the 17th April 1922, Burma
I beg to express the following opinion on the subject :— Railwayss
. (4) That the onusof proof in a claim for compensation arising out of
' the loss of goods entrusied to a Railway administration for
carriage should remain with the consignor, as at present.
(¢6) That the words ‘* loss, destruction or deterioration ” used in the
' risk note forms need not be altered, added to or defined.
2. If Railways are to be asked to accepta greater responsibility in respect
of goods carried at owner’s risk rates, I think they are entitled to ask—
(a) for the enhancement of owner’s risk rates to_make the difference
between these and the railway risk rates approximate to the
value of thd risk involved ;

- (b) for the protection of goods by packing not easily removeable by
hand and for full and proper addresses;

(¢) for the substitution of the term * wilful misconduct” in lieg of
“ wilful negleot *’; and

(d) for the exemption from liability for both robbery and thest from a
running train. '

No. 9806, dated the 20th M ay 1922, | Serial No, 33
From—The Agent, Bengal-Nagpur Railway, '
To—The Secretary, Railway Department (Railway Board), Simla.
Proposed HRevision of Railway Risk Note.
With reference to your letter No. 505-T.-21, dated the 17th April 1922, Bengal
I beg to inform you that the question of revising the terms of Risk Note « B” E:'flp",'"
has been discussed by the Indian _Ra,ﬂway Conference Association on several way
occasions in the last few years, and is a subject on which Railways have express-
ed.their opinion from time to time. There is a strong feeling among the Railway
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Administrations that any increase in the responsibility placed on Railway
in respect of goods carcied at Owner’s Risk rates must be accompanied by an
enhancement of such rates. Having regard to the conditions obtaining in India
for the transport of goods by rail I consider there is ample justification for
this feeling. Itisan undoubted fact that Railways in India are obliged to
p' y far more attention fo the safety and security of goods than in England, -
and are much more likely to be defrauded or robbed than are English Rail-

ways.

T agree with tbe resolution of the Traffic Committee of the Indian Railway
Conference Association where it wasdecided that the charge for goods carried at
Railway Risk should exceed the charge for goods carried at Owner’s Risk, only
by an amount approximating the value of such risk. I consider that that

* value would be represented by & margin of from 15 to 2b per cont. according

to class and value of goods, and nature of packing.

With regard to Risk Note Forms “B" and “H ” I am prepared fo accept
that the onus of proving that -there was no wilful neglecs of its servants be

placed on the Railway Administration,

The point raised in paragraph 4 (¢i) of your leiter regarding the- altera-
tion of, addition to, or definition of the words loss, destruotion or deterioration
used in Risk Note forms, if conceded, may greatly increase the responsibility of
Railways in respect of goods earried at Owner’srisk. I do not consider that
the proposal should be given effect to unless Risk Note forms are altered in

other respects also by which Railways would be safeguarded from being com-
pelled to admit claims unfairly.

These alterations would be :—

(1) The term * wilful neglect ** should not be held to include fire, robbery
or theft from a running train. Al present the word *“ theft”
docs notf appear in Risk Note Forms “B ” and “H ",

(2) The term ** wilful misconduct ” should be substituted for the term
“ wilful neglect ” as the latter term is some what vague.

(3) Liability for pilferage or misdelivery should notbe accepted unless
goods are pretected by packing not easily removeable by hand, and
are fully and properly addressed. It is worthy of note that’
the acceptance of responsibility by the English Railways for

- pilferage in certain cases is dependent on these conditions.

No. A.T.-2206-1-59, dated Trichinopoly, the 15th May 1922,

Froin—The Ageot, South Indian Raﬂv‘va.y, 7
To—The Secoratary, Rq.ilwéy Department (Railway Board), Simla,

Revision of Railway Risk Notes.

With reference to your letter No. 505-T.-21, dated 15th-17th April 1922, I
begz to offer my views as follows :—

It is no doubt a hardship to consignors, who consign goods at owner’s risk
to'be told on tecknical grounds that their claims for compensation for goods
lost or damagéd could not be entertained, as the risk notes execqted by them
absolve the Railway from responsibility ; but on the other hand if provision is
made for claims to be accepted on a more liberal scale, there hquld be some
protection for the Railways.from being mulcted by heavy claim payments,
which might not have been the result of irregular and careless work on the part
of the Railway staff, it is therefore desirable to design a ‘via media’ between
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these two and this could only be achieved by a revision of the Risk Note forms,
particularly the terms of Form (B).

2. The revision of this form depends on the two issues which have been
framed in paragraph 4 of your letter and my views on them are:— -

(1) The onus of preof should entirely rest upon the consignor in a claim
for compensation arising out of the loss of goods either in whole
or in part, as, if it was otherwise, it would be easy for consignor.
to make claims and demand payirent for loss, damage or deterio-:
ration to goods cansed on any account ;

(2) and the words loss, destruction, or deterioration used in Risk Note
forms should be amplified in such a manner ag to show definitely
when and under what conditions compensation could be rightly
claimed by consignots. c :

_ 3. Bo far as this Railway is concerned, practically as a matter of policy, all
claims have been dealt with on equitable grounds irrespective of the protection’
afforded by the risk notes on purely technical grounds.

No. 9834-T., dated Bombay, the 22nd May 1922. , Serial NG, 3b»

From—The Agent, Bombay, Baroda and Central India Railway,
To—The Secretary, Railway Board, Simla.

Revision of Owner's Risk Notes.

‘With reference to Railway Board's No. 505-T.-21, dated 17th April 1922‘3,,““,&,'

I beg to submit the following cbservations :— Baroda and.
Central India

1. It is very desirable thatthe relations between Railways and their cug- Reilway:
tomers in regard to an agreement on the question of the relative rights and
obligations of both parties under the Owner’s Risk Notes should be placed on a
more satisfactory basis iban they-are at present. The subject is & difficult one,
and it can be settled only by a frank acceptance and understanding of the con-
ditions attaching to the problem.’ )

2. The question was dealt with in England and revised Risk Note conditions
came into force in 1909, buf it is claimed by the Railways in India that the
Risk Note in force in India is more suited to the conditions found in this
country. In India there are gangs organised for robbery on Railways. The
.assistance from the public in preventing practices of dishonesty is entirely
wanting. The Preventive and Police servicesare not on the sare high standard’
of efficieney of those in England ; and trade routes traverse large tracts of desert
- and jungle country.

3. The Indian Risk Note gives a greaterwdegree of exemption from liability,
but on the other hand, the differences between the R. R. and Q. R. rutes are
greater in India than in England.

4. These factors mwust be recognised by both sides. If the trader demands
relief and the acceptance by Railways of a greater liability, he must agree
fo pay a higher premium, and any alteration of the conditions attaching
to téle Risk Note may involve a revision of the general clissification of
goods.

5. With regard to the point (1) of paragraph 4, there seems to be
doubt whether the burden of proof ol;? wi%fulp neglect on the part ofsotrz:
Railway servants lies with the trader. The Courtsin the decisions that have
been given in cases of loss of goods carried under the condition of Risk Note
Form “ B’ have clearly indicated that the Railway must lead evidence and to
offer some reasonable explanation for the loss. I am of opinion that it will
be difficult to alter the wording of the risk note which reads * for the loss of
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a complete consignment or of one or more completo pickages fotming part
of a counsignment due either to the wilful neglect of ths Railway Administra-
tion or to theft by or to the wilful negleet of ifs servants, ” and that it “would
be sufficient to have it known that Railways must lead evidence. If on the
other hand the Committee can devisc some clause clearly to define how the-
-burden of proof lies the dissipation of all doubt that would thereby be effected
would be welcomed.

6. In regard to the 2nd point on which my speeinl consideration is invited,

1 understand it is suggested in sub-paragraph (ii), paragraph 4 of your_letter,
that the liability of the Railway for loss, destruction or deterioration of goods
covered by Risk Note “ B should be substantially increased P

For the reasons given in paragraph 2 of this letter I am opposed to
making any alterations in the wording of the conditions unless a general
revision is made of the method of calculating the Owner's Risk Rates and
making due compensation for the additional responsibility that may be
imposed.

No. 4518-T.-20, dated Bareilly, the 22nd May 1922.
From—The Agent and Chief Engineer, Rohilkaud and Kumaon Railway,
To—The Secretary, Railway Board, Simla.

Railway Risk Notes.

With reference to your letter No. 505-T.-21, dated 17th April 1922, I
beg to say thatif Railways are to be asked toaccept & greater measure of res-
ponsibility in respect of goods carried at Owner’s Risk Rates such as would

. lessen the protection now afforded to railways the result must be that rates

must be increased to meet increased responsibility and the tendency will be to
eliminate Owner’s Risk Rates aitogether.

The net result will be beneficial neither to the Trading community nor
to Railways as the former will be called on to bear the burden of rates which

_ perhaps traffic cannot carry while the latter will be faced with an increasing
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charge on revenue to meet claims, a large number 'of which it has been out

_of their power to prevent.

Moreover the Trading community  wonld have to bear the additional
expense in providing fully and properly addressed goods in thoroughly secure
packing whbich naturally Railways would be entitled to demand. :

With reference to the special points raised in your above quoted letter I
beg to say :— -

(1) I do mot consider the onus of proof should be shifted from the

Plaintiff to the Railway Company. The onus should justly rest
on the claimant and transference to the Railway will materially

prejudice the latter.

(2) I do not consider amendment on the lines suggested is necessary.
Sufficient protection is at present.given under the Risk Note.

1 would however suggest that amendment be made to the effect of adding
the words “ or theft®’ in the second last line of Risk Note Forms ‘B *and ‘H?
after the word * robbery ” as tho latter term is too loose and inapplicable to,
most conditions of loss from running trains,

No. T.-3454, dated the 33th May 1922.
From—The Agent, Madras and Southern Mahbratta Railway Company, Limited,
To—The Secretiry, Railway Board, Simla.
Revision of Risk Noles.

‘With reference to your No. 505.T.-21, dated the 15th-17th April 1922,
I have the honour to forward herewith a note expressing my opinion on the
proposed revision of Railway Risk Notes
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Ouwner's Risk Noles.

1. Legal Liubility of Railways.—Iun regard to the question of the party
on which the onus of proof for * wilful neglect’ is to rest, I consider that
_ the Conference of 1918 was correct in stating that the legal aspect of the Risk

Note question could. not be ignored, and in drawing attention to the fact that,
Courts in lndia try to ascribe negligence to any unusual detentiom durisg:
transit. The Conference of 1918 objected to the inclusion of the words « or
negligence ” in the revised form of Risk Note as approved by them. Withoutr
in any Way proposing to contract railways out of reasonable liability, it s
evident, that the word * misconduct * is preferable to the word ‘‘ neglect ** as
giving a clearer legal definition. Ta this coonection attention is drawn to the’
- meaning of the term ¢ wilful misconduct ¥ as shown in the exiraet from
Halsburys Laws 6f England, Volume 4, page 34, which -states * misconduct is,
not necessarily established by proving even culpable negligence. Misconduet
will not be presumed from the mere fact of misdelivery or of unreasonabld.
elay, or of unexplained injury, but when goods are not at all delivered and no-
-explanation is given to the consignee, there is evidence of misconduct.” This
possibly explains the reason for the limitation of the liability of Railways to a
complete consignment or package when the Indian form was revised in 1917.
‘There would be a very wide difference in the effect of the risk note on the
liability of Railways, should the onus of proof for wilful neglect ™ be fixed
definitely on Railway Administrations. In practice this would be likely to
Tesult in Railways being unable to obtain relief fron® liability for damage to
goods in transit, so that liability on Railways for goods booked under risk note
would become practically identical with that for goods booked under Railway
Tisk.

2. Traders® views.—The Traders’ side of the case appears to be that the
present risk notes give railways an undue exemption from liability, and that
the difference between Owner’s Risk and the Railway Risk rate istoo great,
forcing them to accept the Owner’s Risk rate as the trade rate, and in support of
their views they make certain contentions which cannot be substantiated. In
answer to these contentions it is remarked that the gain on the lower rate
covers the value of the actual losses, otherwise the merchants would obviously
be mere favourably placed by adopting Railway Risk rates. Even if it is
accepted, however, that the difference between the two rates is too great, and
that the Railway Risk rate is somewhat higher, than is justified, it does not
follow that the present Owner’s Risk rates are not reasonable. It the Owner'’s
Risk rates are reasonable in consideration cf the presentliability of Railway

- Administrations under the existing form of Risk Note, it is evident that any
increase in Railway liability will necessitate some corresponding increase in the
Owner’s Risk rates. Any difference found to be excessive in the rates can be,
modified by iocreasing the Owner’s Risk rates as well as by reducing the Railway
Risk rate. -

Another objection by Traders is, that since certain descriptions of goods
-are always carried at Owner’s risk, the Railway staff are aware of this and make
.use of their knowledge by pillaging consignments of these goods in preference
to those classes of goods which are carried at Railway risk. The assumption
here is, that Railway Administrations take mo interest in tracing thefts or
losses from goods carried at Owner’s risk since they can repudiate liability nnder
the Risk Note, and that the Railway staff are not punished. This is far from
being the case. All losses are reported to the Police, and whenever a case can
be traced the staff are punished. Furiher, the assumption that the majority of
the thefts are due fo Railway personunel cannot be proved to be corvect. There
are organized gangs of thieves, and it would be absurd to contend that such
gaigs differentiate betwesn goods carried at Owner's risk and Railway
risk.
* 3. Responsibility of Railways.—The Railway Board have stated that
Railways should not contract themselves out of liability for things of which
they ought reasonably to be held responsible. Admitting the force of thisstate-
-menf, the question arises as to the exact inferpretation’ of what is the reason-
-able responsibility of Railways under an Owner’s Risk rate. Objections to
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adopt the English practice asrecorded in the note of the Conference of 1910, and
endorsed -by the Conference of 1918, apply with even additional force to-day,
since theft and robbery have greatly increased for various reasons during the last
few years., Itis not contended that Railways should not be held responsible
for taking reasonable measures to guard against theft or lcss ; this bas been -
admitted on Railways generally, and action has been taken to improve the
-gystem of Watch and Ward and Police supervision in accordance with the recom-
mendations of the Police Committee of 1920, but there is no disguising the fact
that the losses to Railways from t{heft are and will continue to be consi-
derable, and that the conditions obtaining in India are far less favourable to the
- safe carriage of goods than they are in England.

After taking all reasonable precautions the losses incurred on the carriage
of goods can be made good only in one way, viz., out of Railway earnings. ff,
therefore, by revised legislation a greater responsibility is placed on Railways.

~under the Owner’s Risk conditions, it is clear that the Owner's Risk rates will
have to be raised to meet this responsibility.

4. Difference between Owner’s Risk and Railway Risk rates.~In regard to
the question of the justification of the existing differences between the Owner’s
Risk and Railway Risk rates, it is remarked that the recommendation of the
Advisory Committee appointed in England in 1920, that the difference between
a rate as at Railway risk, and a rate at Owner’s risk shall be as nearly ascan be
ascertained be equivalent to the risk of which the railway is relieved when
carrying merchandise at Owner’s Risk conditions, appears to be a fair one, but:
it is not an easy matter to determine this equivalent. Xo 1his connection we
have the views of the special meeting of the Traffic Committes in April 1921,
The Traffic Commmittee agreed that the existing practice was wrongin principle,
and were of opinion that the difference in the rates was excessive in many
cases. Their suggestions for dealing with this by grouping commodities
according to value involve, however, an alteration in the classification of
cerlain commodities, and the examination of every entry in the general classifi-
cation, .The Traffic Committee pointed out that sufficient data are not available
to permit of the actuarial risk being appraised, and they mentioned that the
quotation of revised railway risk rates which traders might freely use might
bring far-reaching results. They recorded the opinion, that any increase in the
responsibility placed on Railways would necessitate considering an increase in
Qwner's Risk rates, and might involve a revision of the General Classifica-
tion.

The assumyption that the difference between the Railway Risk rate and
Owner’s Risk rate is excessive in many cases is by no means proved and requires
careful examination. It must not be forgotten that insurance premia are
‘based largely on the value of the commodity insured as well as on the risk and
time involved in the transaction. In fixing Owner’s Risk rates, special reasons
in addition to that of the risk involved have to be taken into consideration,
and except in the case of goods carried in small quantities, it is seldom that the
Owner's Risk rate is based solely on the question of risk. Owner’s Risk rates
are often quoted with other conditions attaching to them such as a minimum
weight condition, -reduction for distances, and -the proportion of difference
assigned to the actual risk is very often much smaller than would

appear. .

Tt is evident in actual practice, the difference between the Railway Risk
ard Owner’s Risk rates, if worked out at a percentage on ihe value of the
commodity carried, will give a percentage varying directly with the
distsnce to be carried. 71here should be the saine relative risk of loss or
damage at the loading and destination stations, which may be held to be areason-
able liability of Railways, and there will be a proportionately greater risk in
transit for every mile carried. If it is accepted as a correct principle that the
Railway Risk rate should be propertionate to the Owner's Risk rate, and include
an addition to cover insurance, it will be necessary to revise both the Schedule
of maximum and minimum class rates and the General Classification.

The existing Classification providg§ for Owner’s Risk ral:eg; and these
must, therefore; be quoted. Itis submitted, however, that Railways should
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not .be bound to quote Owner’s Risk rates. On the other-hand Railways
should be bound. in every case in which an Owner’s Risk rate is quoted
to quote also ahigher rate at Railway risk which, it is suggested, should nof
exceed a given percentage for the same class of goods carried under conditions
otherwise equal, subject to the maximum class rate authorised in the schedule
of maximum and minimum class rates not being exceeded. The question of
what this percentage addition to an Owner’s Risk rate should be is a difficult
one to solve. It is suggested, that the simplest method would e to add a per-
-centage increase to the freight charge, differing in’accordance with the olass in
which the commodity is placéd. There would be no need to quote a Railway
Risk rate, but a small sum for every rupee or portion of a rupee of freight
might be added to the Owner's Risk rate. Tt will be a matter for close investiga-
*;ioln to work this out in detail, but as an example the following figures are given
elow im

Percentage Per every
_ in or Bupee of

Freight. freight.

lst cluss o swen B8 per cent 010
2!1(1,_.,, ' ner T ane 2 ] 0186
Srd ,, ven w W13, o 2 0
4th -, - 186, 0 2 6
5th ‘3 . e vea ey 19 33 0 3 0
sth 3y ase san aw 22 13 0 3 6
Tth ,, v 25, 0 4 0
8th ,, ane e . 38, 0 4 6
sth ” “ew (11 ] L1T A} 31 17 0 5 0
loth » [TT) . (1T s 3* » 0 5 6

It will be noticed that the percentage difference in freight hotween Owner’s
risk and Railway risk would rise class by class for the reason that, generally
speakin 7 the more valuable a commodity is, the higher it is placed in the classi-
fication. This is not always the case, however, because certain articles are
placed in the higher class owing to the expense involved in their carrisge, and
certain exceptions would be necessary. The question is clearly a complicated
one and without the Railway Board’s consent to revise the General Classifica-
tion, it will probably be impracticable to fix upon a simple’ method for
estimating the correct equivalent for the difference between a rate at Railway
_risk, and at Owner’s risk.

5. This leads to the conclusion, that while the question can be dealt with
by providing an alteration in the present legal lisbility of Railways under the
Risk Note, with at the same time the consideration of the effect such alteration
will produce in the way of an enhancement of the existing Owner’s Risk rates,
an alternative method of relief to Traders could be furnished by investigating
a reduction of the difference befween the existing Owner’s Risk and Railway
Risk rates, with a view to render the Railway Risk rate a reasonable alternative
trade rate to be used at the discretion of Traders. '

6. The conditions introduced in England in 1909 as a result of the Board
of Trade Conference held in 1903 deserve study., "When considering the
extension of the liability of Railways two alternatives were proposed :—

(1) To enlarge the liability of Companies nnder their contract note so as |
to include for examyle, cases of gross or serious negligence ; and,

{2) To draw up a list which might be inserted in the consignment note

. of specific instances in which compensation would be paid. -

The first alternative was ruled out owing to the difficulty of finding a
form of words to substitute for the term © wilful miseonduct "*'which would be
free from ambiguity, and would not unfairly enlarge the risk of Railways, and
the probable necessity for legislation should this miihod be adopted.

19-RB ’
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. The second alternative was agreed to, and three clusses were finully
adopted as embodying a list of cases where, subject to the conditions of the
donsignmeht note, Railways would secept liability.

7. As the tesult of this the English form provides that Railways shall nok
be ligble for loss, dariage; misconveyance, misdelivery ot detention of the goods
booked at Owner’s risk, except upon proof that such loss, damage, etc., aross
from the wilful misconduct of the Company’s servants, but nothing in this
gondition exempts the Company from any liability they might otherwise incur
in the following cases of non-delivery, pilferage, or misdelivery, diz:— '

() Non-delivery of any package fully .and properly addressed unless
such non-delivery is due to accidents to trains or fo fire.

(¢i) Filferage from packages of goods protected otherwise than Ly paper
or other packing, readily removable by hand, provided the pilfer-
age is pointed out toa servant of the Company on or before
delivery.

(#41) Misdelivery where gooﬁs fuily and properly addressed are not
tendered to the Oonsigpee within twenty-eight days of despatch,

These conditions throw the onus of proof that pilferage, etc., was not due
to the wilful misconduet on the part of their servants, on to Railway Admi-
nistrations, in those cases where the Railway :accepts liability. Railways are,
however, protected by certain expressed conditions in regard fo the packing
and addressing of goods.

Ali these conditions are not suitable, however, for adoption in India.
Condition (i) world not have the effect in actual practice of limiting the
liability of Railways for the reason that pilferages are caused largely by the
systematic plundering of goods, the thieves using o' pointed instrument in order
to cut through the covering of bags, packages, etc.

Condition (#4:) is obviously unsuited to Indian econditions. Condition (i) -
might be aceepted in India but provided that—

(2) the term “ wilful misconduct” shall be substituted for *wilful
neglect’’;

(b) that Railway Administrations shall be exempted from liability bot}i
for robbery and theft from a running train ; and ‘

(¢) that it is agreed that the existing Owner’s Risk rates should be
investigated with a view to consideration of what enbancement,
if any, will be necessary.

_ Tt is considered, however, that the above proposals are not likely to meet
with the approval of Traders. The orly relief afforded would he tlat the onus
of proof that the non-delivery of a fully and properly addressed package was
not due to wilful neglect on the part of Railway Scrvants, or was due to fire,
theft, or robbery from & runping train, ete., would be fixed presumably on

Railway Administrations. )

As regards pilferages it appesrs impracticable to prescribe a condition for,
fixing reasonable liability on railways which is suited 1o Indian conditions.

If the onus of proof {hat these are not due to “¥ilful neglect” is fixed
on railways, an enhancement in Owner’s Risk rates will be unavoidable as referred

to in peragraph 1. o
8: The alternative method of relief by fome modification in the difference
between the existing Owner’s Risk and Railway Risk rates, will therefore, it is
considered, give a more satisfactory result, -but this wili be a complicated-
uestion involving a revision of the Schedule of Clase Rates and the General
Classification, as explained in paragraph 6.

.
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Letter No. R. C. N.' 0, dutcd Bombay, the 25th May 1922, Serial No, 88,

From—Klmipx,. 1§1on & Company, Agents, the Guzerat Railways Company;
imited, '

To—'The Seoretary, Railwuy Board, Simla.

In reply to your letter No; 505-T.-21, dated 15th-17th April last, we would Guserat
say that, writing from the point of view of equity to both Railways and Mer= Follways.
chants, we consider that the presert situation as regards Railway Risk Notes ig
unsatisfactory. )

While we realise that Railways must be protected from the possibility of
unscrupulous persons, ete,, forcing bogus compensation from Railways for
goocCs lost or damaged in transit by rail, we consider that traders generally
need considerably more protection from Railways whbo practically always
succeed in evading their responsibilities in conuection with loss or damage
to goods corried by rail under the several clauses of their virious Risk
Notes. :

Railways can. and do refuse to carry goods unless certain Risk Notes
absolving them frem all liability for loss or .damage to goods in transit are
signed and ‘we know of cases where Railways have, in the first instance, refused
to carry perfectly well-packed articles unless Risk Note ‘A ** has first been
signed.

'We further consider that Railways trade too much on the ignorance of
the general public regarding railway. law’ in connection with claims against
Railways as public carriers. 'While we agree that in law, the onus of proof
that due care has been exercised by 2 Railway in carrying goods from one
station to another, has to be borne by the Railway eoncerned, the fa¢t remains
tkat & railway,-in practically every claim case, merely denies liability under a
Risk Note and thus repudiates the claim, by which action {Le Railway actually
places the onus of proof, that the claim preferred is a valid one, upon the
claimants, which is contrary to the spirit of the Railway Act.

To conclude, we consider that as natters are at present the Risk Notes
afford too much protection to carrring Railways and that modifications should
be introduced which would ensure that consignors and consignees are given s
reasonable chance of enforcing bond fide olaims for loss or damage to goods
while in the custody of a carrying Railway. At present it is all to a Railway’s
interest to force consignors to send their goods at “ Owner’s Risk ”’ and conse-
quently a prohibitive rate to cover “ Railway Risk” is levied. The result of
this is that in most cases it is cheaper to pay “ Owner’s Risk *’ rates ani insuré
consignments separately with outside Companies. We would suggest there-
fore that a slightly modified form of “ Railway Risk” Note be evolved and
issued at rates slightly in: excess of the present “Owner’s Risk” rates, but
under which a Railway must pay if goods are lost or damaged while in their
custody. -

Letter No, 3549-B.-T., dated Calcutta, the 25th May 1922. - Serial No, 89,

From—Lisutenanr-Coronerl H, A, Camezon, CLE., R.E,, Agent, Eastern Bengal
Railway, '

To—The Secretary, Railway Board, Simla:

With reference to the Railway Board’s circular letter No. 505-T.-21, dated Eastern
15th-17th April 1922, regarding the revision of Railway Risk Notes, I beg to Eongal
remark as follows :— - - y-

Risk Note Form 4—Our policy in the case of this Risk Note is to ¢laim
protection only when the damage, leakage or wastage arises from the bad
coudition in which the goods were tendered for despatch. B

Tf the damage, leakage or wastage arises from uegligence on ‘the part
of the Railway not connected with the condition in which the goods were
tendered, we do not repudiate liability.
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Damage, lea.ka,,;;a or wastage inclades loss by theft induced by the bad
condition—as for instance, weak packing. )

In the case of jute such remarks as are shown below are mnde on the Risk
Note according to the varying conditions in which it is offered for despatch,

Condition. 7 Rema.rka‘tu be made on Risk Noto,
(1) Tn wet or damp eondition ... el (1) % I?r:l:- in wet condition 1iahle to damages

- or deterioration, to loss in weight and to
loss of marks io transit.”

{2) Damaged, discolored or * daggied ” ... () « %%i“ damaged, discolored or daggied
. condition.”
(3) Loosely tied ... ret e’ ] (8) # Loorely tied, liable to the Ioss of marks,

to marke becoming indistinet and the loss
of weight in iransit.”

{4) To bales with gunny labels of a smaller |3
size than 157 x 12%,

{4) and (5) * Not properly labelled liable to

I

{5) In Lales, the gunny labels of which have foea of marks in transit.”
pot been affixed at the time of pressing i
and lashing.

[

In the case of other traffic, the Risk Note is demanded when the condi-
tion is actually bad, or the packing is of a nature insufficient to protect the
<contents. :

There has been very little trouble as regards this Risk Note and the deci-
sion of the Railway has very seldom been contested in court.

The value of claims repudiated under this RisK Note during the three
months ending 31st March 1922 was Rs. 533 which works out to Rs. 2,132 per-
annum,

Risk Note Form B.—Our general policy is not to repudiate liability for a
complete consignment or one or more complete packages on the grounds of a
running train robbery unless there is some evidence to show that a running

train theft has occurred. For instance in addition to a seal beipg defective, a
door must also he found open or-there must be evidence in the wagon itself

that it has been visited by thieves.

The value of claims repudiatel tinder this Risk Note during ‘the three
months ending 31st March 1922 was Rs. 908 which works out to Rs. 3,633

per annum.
"These Risk Note rates are no doubt bencficial to the merchants on this
Railway as will be seen from the following:—
The rates for « Piece-Goods ” from Calcutts to Bogra (2 large centre)
compare as follows :—

Rs. a. »r.
Piece-goods, cotton or wollen in bales, press R.R. 0 16 11 per maund.
' packed, and ,
- -bound with iron bands or packed in boxes O.R. 0 12 ¢ ,
or cases,
Difference 0 8 9

If merchauts were losing on the transaction they would not hesitate to
pay an extra 0-3-9 pies 2 maund on a commodity worth some Rs. 200 per
maund. .
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Although there are great differences in rates at the Railway and Owner’s
Risks, with regard to some commodities, there does not appear to have beenany
demand for a special Railway Risk rate, and if any such quotation were made,
I think, it would be a dead rate and the traffic would continue as at present to
be booked at the Owner’s Risk rate,

Further, the Owner’s Risk rates save a lot of difficulty in connection with
disputes as to condition of consignments and packing. The owner takes the
risk himself and saves the extra cost of packing, but if the responsibility for
shortage is to rest with the' Railway, we would have to insist on a better
packing in many cases and examine condition of consignments more
closely. ‘

In regard to the two points which the Railway Board desire should receive
special consideration, I beg to state that:—

(¢) If the onus of proof is to be thrown on the Railway to any. extenf, it
will be found difficult to establish such proof, and the resuli
would be the payment of the elaim. I would therefore suggest
that if Railways are to accept a greater measure of responsibility
in respect of goods carried at Owner’s Risk rates, the whole
question of Owner’s Risk rates be examined with a view fo these
rates being enmhanced where necessary to make the difference
between Railway Risk rates and Owner’s Riek rates approximate
to the value of the risk involved in each case.

(¢7) The term * wilful neglect ” is already. too wide and any attempt at
modification with a view to increasing the liability of Railways
will in practice result in throwing virtually all liability on the
Railway.

No, G. C.-56-14864, dated Jodhpur, the 27th May 1922. ~ Berial No. 40,
From—The Acting Manager, Jodhpur-Bikaner Railway,‘
To—The Secretsry to the Government of India, Railway Board, Simla.

In reply to your No. 505-T.-2-1, dated 1§tk April 1922, I begto say that yoanpur

this Administration has no remarks to offer. - Bikaner
' : Railway.
No, 2459 of 1922, dated Junagad, the 20th May 1922, Serial No. 4 1.

From=—The Manager and Epgineer-in-Chief, Junagad State Railway,
To—The Sceretary, Railway Board, Simla.

‘With reference to your letter No. 505-T.-21, dated {3th April 1922, I beg 'I":"ﬁgﬂd Stafe
L] way.
fo say that— » 7 :

(1) In cases of Risk Notes B, H, C and A the burden of proof in case
of loss and C, should, in my opinion, rest on the owner of the
goods. :

(2) That the words “ wilful misconduct ’ be substituted for ‘‘ .wilful
negleet.”” I would also suggest adding the word * theft * after
robbery in the latier portion of Risk Note B. :

I enclose herewith the observations* of our Railway Pleader who has had |
) Barisl No. 4. 22 years’ experience in ‘Railway cases in
Kathiawar, for your mformatm_n.
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Berisl No. 42 Cupy of observations about Risk Nole by K. K. Trivedi, Railway Pleader,
Bhavnagar. '

The condition in India is quite different, India is & very vast country, and
Through- Booking System is so much developed that the consignments from
the stations on the South Indian Railway to the stations on the North Western
Railway, and from Howrah to the stations on the West Coast of India are
being carried daily in a very large number. The consignments are often required
to be transhipped from wagous of one gauge to another, from wayons of the
same gauge to other wagons to release the foreign stock. °

2. The consignors never put their marks on each and every bhag or article
of consignment of full wagon load and they use invariably second or third hand
baggings. ~The traffic is so heavy that the Railway staff often entrust the work
of marking the consignment to the labourers of the consignors, with the result
that when the consignment is received at the destination, the consienor who is a
purchaséer by letter only, and having no knowledge as to the condition of the
baggings, marks, -efc., at the booking station, disowns the consignments if the
market is dull or is going down, or the articles are found damaged, and knowing
that the consignment is covered by Risk Note B yet unserupulounsly drags all
the Railways of the route to Court, there he denies the Risk Nute B, the
Railway staff shows him the Railway Receipt produced with the plaint by him
in whioh are.remarks ¢ Risk Note B is held,” the officer of the Court
persuades that as there is already remark in the Railway Receipt produced by
him with his plaint that the Risk Note B is held, his not admitting it, is not
proper, but he persists in denying it. The Railway is put to great trouble im
issuing a commission to a very distant country to prove the Risk Note and the
consignor in collusion with the consignee evades the services of the Court to
attend with an excuse that he lias gone to other place, the commission is
returned unexecuted. The Railwayhas to move the Court again to re-issue it,
The result is the same and the Court passes decree holding that the Risk Note
is not proved by the Railway, the Railway tries to secure the evidence of the
witnesses who attested the Risk Note but these persons are often outside the
town when commission goes for the reasons best known to them.

3. As the Risk Note is under revision, it is essentially necessary to frame
any rule to protect the interest of the Railway against this mischief of the
consignee. The circaumstances are now much changed, everywuere English
language is now common, the Through Booking Trade is much developad, the,
merchant in every corner of India is now sufficiently trained up in the Railway
work, and it is now time to legislale a sound and reasonable rule to protect the

interest of the Railway.

4. The consignor knows that he has passed a Risk Note, he received a
"Railway Receipt in which the remarks as to the risk note are made, he sends
the receipt to the consignee who also knbws that risk note is passed, the
Railway knowsthat it carries the consignment under the terms of Risk Note
B, it isthen nothing but fraud on the part of the consignee todeny the risk
note. If the Railway succeeds in proving the risk note by commission, the
actual expenses incurred are so much that the Railway is at a great loss even if
it is proved, as the Court does not award actual expenses to Railway.

5. It is now time to introduce the maxim in Courts that * consignor should
take care to examine the conditions of receipt ” to protect the interest of the
Railway which.is obliged to carry the consigniment under Through System from
one corner 1o the other in India. L

6. The proposed rule for legislation is as under :—

“ If the Railway Receipt bears the remarks that Risk Note is held, the
onus of proof that the risk note is not held is upon hm{, who s0
alleges.”

. The receipt is delivered to the eonsignor immediately the gools are
booked and the consignors are then in a position to know that the remarks are
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:ightdor wrong and they can then and there take action to correct it if wrongly
passed. ' ‘

8 It would not be equity and justice to order the Railway which then and
there gives the Railway receipt to the consignor who. accepts it without any
objection, to prove the fact of risk note when prima facie the consignee
produces Railway receipt with remarks that risk note is held.

_ 9. 1have heard judges passing remarks in open Court when counsignee-
plaintiff on being asked by the Court to admit risk note does not admit it, to
the effect that— : '

¢TIt is waste of time to issue commission for the proof of risk note when
the consignor accepted the Railway receipt with remarks of risk
note, and when the consignee-plaintiff produces risk note with
the plaint without a word of protest in the-plaint against the
risk note, some rule is required to remedy this.”

10. If an opinion of the judges who have to try the original cases of

Railway be taken, they will very strongly support this rule. They have

- realized in the cases before them bow much injustice is done to the Railways by

t};e ci){nsignee in not admitting the risk note whed the receipt bears the remarks
of risk note.

11. Besides the remarks as to the risk note in the receipt there is in the
veceipt one more way to fiud out whether Risk Note B isheld, I mean the rates
charged, which is the reduced one, and with the Tariff book it can be easily
ascertained whether the rate is the reduced or not. Thus tbe consignee has
before him two tests in case of Risk Note B but there is only one test in case of
Risk Note A, -C. —

Misdespatch or Misconveyance.

'12. The consignment by a bond fid2 mistake is often sent to & wrong station

~ and there it remains for some time till it is conneéted. Up to now all the

courts exempted the railway for misdespatch, misconveyance or over carriage
under the terms and conditions of the Risk Note B by reason of the words:

% loss, destruction, deterioration of or damage to the said consignment
from any cause whatever.” B

Aranacbela versus The Madras Railway, 33 Madras Indian Law Report,
page 120.

Junnilal versus The Bombay, Baroda and Central India Railway Com-
pany, 14 Allahabad Law Journal, page 396. .

" 13, But recently the High Court of Bombay in the case of Vall versus The
“Great Indian Peninsula Railway, 24 Bombay Law Reporter, page 316, held that
if damage ocours to the consignment if sent by other route the Railway is not
exempted under the Risk Note B. With great respect to the Judges who passed
the said judgment it is submitted . that the words “ loss, ete., from any cause
whatever’’ are not taken info consideration in passing the judgment. The
. Subordinate Courts on the strength of this judgment now have already passed
decrees in all cases in which the consignments are sent by mistake to another
station and there remained for svme time unconnected.

14, As the Through Traffic in India is developed much, and ,as there are
various gauges, many juunctions, and as the merchants get the benefit of the
. Through Traffic it is necessary to protect the inforest of the Railway against

Jbond fide mistake for misdespatch, misconveyance nander Risk Note B.

Onus of proof.

14 (o). In cases on Railway risk the burden of proof that the loss, ete.
‘was not due to the negligence or misconduct of the Railway servants is upon
the railway, but in cases under Risk Note B, the burlen of proof that the
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rl!failway is ;lié,ble under the exception of the Risk Note B, is upon the owner
of the goods. This matter is judicially decided in the following bases :—

(1) East Indian Railway Company versws Nathmal.
39 Allahabad Indisn Law Report, page 418.
(2) East Indian Railway Company versus Nilkanth Rai.
41 Calcutta Indian Law Report, page 576.
(3) 14 Nagpur Law Report, page 122. .
(4) 28 Kathiawar Law Report, page 76.
(6) Bombay, Baroda and Central India Railway versus Raunchhod.
21 Bombay Law Reporter, page 779. ’ |
(6) 16. Caleutta Weekly Notes, page 766.
(7) 22 Calcutta Weekly Notes, page 622.

) 15. Notwithstanding so many decisions the Bombay High Court recently
held in a case of Ghelabhai versus East Indian Railway Company, 23 Bombay
. Law Reporter, page 525, that in case of loss of some packages under Risk Note-
B the railway should give evidence to show how the loss occurred. Following
this decision now- every Subordinate Court has decreed the claim under Risk
Note B, holding that the Railway should give evidence about the loss even
under the risk note which has been admitted by the plaintiff.

16. Thus it has become vecessary on the face of this decision to legislate
on this matter of proof and it is equity and justice to hold that under Risk
Notes B, H, C, A and others the burden of proof in case of loss, etc.,
should be upon the owner of the goods. If this point is not brought before
the Railway Board at this time, I fear that according to the above deeision
of the Bombay High Coaurt every Court and particularly under it will always.
-throw the onus upon the Railway and the Railway will be put-to a great
disadvantage, this is the proper time when this rule should be pressed and got.
legislated. '

Wilful negligence.

17. The term “ negligence ” is indefinite and it has given rise to a number
~ of unreasonable claims and Court cases, which is not the object under the Risk
Note B. The words “ wilful neglect ” are so construed by the Courts in the
unreported cases that even a dond fide mistake of a railway clerk is eonstrued
as wilful neglect holding that it includes doing of something which - in -the
circumstances a reasonable and careful man would not do, or omission ‘of some-~ -
thing which in the circumstances a reasonable and careful man would do.
Thus it will appear tbat the words “ wilful neglect ’ are so construed by the
Courts that even a bond fide mistake of a railway clerk- is construed as wilful
neglect. The considerat'on for the reduced rate under Risk Note B is thus
made null and veid. Iiis therefore submitted that the Conference will press
this point for the comsidération of the Railway Board and “ Misconduct ™
should be substitited for * neglect or negligence.”

Pilferage, misdelivery and non-;lelivery;"

18. If the Railway Board on behalf of the merchants_insist upon throwing
liability for these matters, I request that the following proviso should be added
to this clause =~

# Provided that the Railway shall not be liable for the said.cases of
non-delivery, piiferage or mis-delivery on proof that the same -
‘has not been caused by wilful misconduct on the part of the
servants of the Railway ”
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this proviso does appear in the risk note in ‘England where the, Railway has
accepted thé liability about these matters therefore when these are adopted in
India, the proviso should be also adopted with it. ~Another proviso should be-
that the acceptance of liability for these matters should be subjectto the goods
being property protected hy packing not easily removable Ly hand and to
their being fully and properly addressed. =~ . - .

- Ouner’s Risk Rate.

[9. In England the reduction of Owner’s Risk rate over the Railway Rislke
rate is only 10°15 or 20 per cent, while «in India it is 34 per cont, it is there-.
fore submitted that.when a greater mbasure of- responsibility in respect of
goods carried at Owner’s Risk is accepted, the rates should be increased. Tt
should not be lesg than 20 per cent: *© ] L : T

90. 1t,would be to the interest of the Railway and the 'merchants to
adopt one rele for the Owner’s Risk rate instead of various rates approximate to
the value of .the risk involved in each oase, it wounld give rise to many compli--
cations and misbakes in quoting the correct rates for the Risk Note B. The
Railway has fixed the rates of the Railway Risk in each class of goods and for
the purpose of the Owner’s Risk rate, I submit that & fixed reduction in per-

“centage should be made from the Railway Risk rate in all.classes of goods. For
example, if Rs. 107 are quoted for a consignment from a particular station to
another station for Railway risk, 20 per ceut less are the Owner’s Risk rate that
is Rs. 80. This rule should be made applicable to all ‘the classes of goods, it
would avicd unmecessary and faulty calculations for various goods, and the
Railway bas fized the rates of the Railway Risk in consideration of the risk the.

~ railway has to bear in each class, therofore it would make the Tariff calcu-
lations very easy, and the mercbants can verify the rates also very easily.
At present the verifying of the rates of Owner’s Risk isso much complicated on
account of various issue of now and then changes in rates that in a Court of
Law the rates cannot be tested without a competent rating railway elerk.
Therefore the above proposal will meet satisfactory working in rating-
matters.

Theft.

1, Generally the Railways have taken all the precautions against thefts,.

“ butcondition in India is quite different, there are certain class of people who
make their livelihood by committing train thefts, the Government has placed
at varipus'places police posts and arranged travelling police with the trains,
yeb skeftsare committed every day in runping trains. B

24. The merchants have their remedy against theoffenders by -applying
the Government Police Department and tracing the offenders, and the.
cafriers cannot be made liable for the thefts committed on the goods while.
in their possession. The master can not be held liable for the criminal acts of’
:gervants is the maxim that governs these cases if it be shown that the servants
_of the Railway should be presumed to have stolen the gcods if the offenders can-
not be found. ~ This is misinterpretation of Yaw onthe point. Lord Chelmsford
in a cise of misappropriation of money of Bank by aclerk of the said Bank
held that—* It is clear according to anthorities, that the Bank in this case was.
not bound to take more than ordinary care of the deposit entrusted to them.”
The suit was dismissed against the Bank, Russell Railway Act, 2nd Edition,,
page 182: In case of Shaw persus Great Western Railway Company Q.
B. Vulume I, page 873, it was held that loss of goods by theft of a Railway
Company’s servant was not a loss ¢ gccasioned by the neglect or default of
the Corpany servants * same book of Railway by Russell, page 182.

93. Tt is therefore necessary to add word ** theft ™ after * robbery ** in the
last proviso in the Risk Note B in use at present. |
24, Whena greater measure of responsibility in respect of grods emried -
a Owner’s Risk rates is being thrown upon the Kailway, the Railway is entitled
to ask the above protection. -
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Sorial Mo..43, - " Letter No. 20-84-T.-22~1V, dated Lahore, the 30th May 1933,
From—~The Agent,.ﬁqrth-Western -ﬁailway, Lahors,

: To—The Secretary "to the Government of India, Railway Department (Railway
; *Board); Simla.. | T o7 : 8

“Revision of Risk Note Forms.

g.tort::’-geﬁterg . I'regref the delay which has taken .plaee in answering Jour letter Na.-.
' 805-T.-21 of 15th-17th April 1922, "This 4s du® 4o my having -Gohsidered it
~advisable to.answer your letter’ after the Punjab Communicationd ®oard had
- -held & meeting fo discuss the questiond Yaised in your above-guoted lefter, so
that.I might be able to let'she Railway Board know what my views were on
any points which the Punjab Cémmunicationd Bowrd might raise,

I enclose a copy of the Traffic Manager’s levter* Noe.117%-03-Me., dated’
© . Berisl No. 34 . . " 26th May 1922, with which he sent me a
.-, . tPristedssBerial N8 . copy of the reportt of the Sub-Commiittee
".of the Punjab-Communications Beard, Before commenting on thepoints raised -
by the Tratfic' Manager or the Piifijab. Communications Board's report I shall
- feply fo the twa particular pointe (mentioned in paragraph 4%of the Railway
. Board’s letter) on-which-my views are asked :— | -

_‘Onus of proof.—I agree with the Iraffic Manager that the ‘ onus of

-proof "’ should be thrown on the consignor and not on the Rail-

way. This was agreed to bv the majority of the Sub-Committee

of the Punjab Communications Board. Rao. Bahadur Chaudhri

Lal Cband, O.B.E., however accorded a mipority report on this

point by suggesting that the onus should be thrown on the

Railwayin the first instance. '

(4t) Alteration, addition to or definition of the words * logs, destruction or

. deterioration.’’—As regards loss I do not consider it nccessary

to in any way alter the present wording which, under the terms

of the Risk Note, renders a Railway Administration liable for

the loss of a complete consignment, or a complete package form-

‘ing part of a consignment, if the consignor can prove that such

loss 1is due to the wilful neglect of the Railway Adminisiration,

etc., ete. If it is intended that Railways should be inade lighlé

for pilferage from packages, i.e., loss in weight of one or ‘mare

packages in consignment, then it will be necessary t¢-Qvfine

how such cousignments should be packed, for the Railway canndt

‘be held responsible for contents if loosely, badly .or-inadequately
packed. It seems probable that the increase in cost of packin

will be so great that generally speaking the merghants will prefer

to take the risk as they do at present. I R

_ On the question of “ destruction or deterioration * it mighﬁ‘be possible to’
.uoncede that a consignment should not take longer than one weck, say, to
tzayel 100 miles or part or a 100 miles. A conditional ¢lause will have o be
* inserted however that this period is exclusive of delays due to ascidenfs, restrie-
‘tioh in movement of traflie, civil commotion, strikes, labour disputes, etc.
2. There are two poirts which the - Punjab Communications Board Sub.
- Committee raise :— ~ °~ ~ . )
) Definition of & * Running train ** (paragraph 2 of their report).
(i4) Deletion of the words ¢ and the Railway- Adminisiration accepts nd’
_— .respensibility for the correctness of the vernacular translations,”
‘The definition of a Rupping train as i§ ‘given in General Rules is ** a train
whioh has started andetr an authority »to proceed and has not completed its
journey.” As no train can proceed.without line clear, the word journey
implies the distance’to the next station, or in other words the * block section.”
... 'Toapply such a definition to the words‘ Running train * as used in the
‘Risk Note is obviously incorrect as it would mean that between the time a.
{tain arrived at a wayside station and the time the driver was given  Authority,
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Ao proceed ® the fraid “'wbuld not be considered a Running Train énd the,
«Railway would t}'rus Lo liable for loss of a tomplete package or packages, "-

Should it be considered that such definition should, be atcepted,.it will
‘theh be necessary to arrange for an increase to the wateh and ward , staff so as
. to provide protection at all roadside stations. .Such charges would haveto be
" met by an idoréase in Owner’s Risk rates. - P

X however agrec with the Traffic Manager that- in“eases -where . {rains are
~ delayed at stations for the purposh of.changing engines ahd traifi examining

- in such casgs @ trainshould not be called”'a Running Train while an engime is
not attaehed to it and not ready¥fo proceed fo ‘the next Engine Changing
Station. | "

As rogards the. Punjab Cemnfitinieations Board Sub-Committee's sugies-
tion to delete & part of the note at the-foat of -the Risk Note, 1 azree with the
+Tratlic Manager that te propased deletion shauld nof be made.

C;pr of letlerfrom the Tf’hﬁb Manager, wah:!Wésterﬁ ,Rai'l.w‘ay._ to ’#hg'g{g:?ijt;,,sfﬁ‘l Nos 4o
. - North-Western Raslway, Lakore, No. 1178:93-Me., dated 25th May 1922,

Risk Notés.

“With reference to paragraph 4 (i) of the Railway Board's letter T-am_
_of opiuion that the onus of proof should continue as at present to rest on the
_©0usIgNor, - .
As a general ralethe provisions of the Risk Note are clearly understood
by the Commercial eommunity and the contract entered into is binding.

2. There have been however cases in which the consignor has legitimate
grounds for complaiaing that the provisions of the Risk Note are such as to
justify a revision. For instance a consignment booked from Karachi to
Lahore, a distance of 75656 miles is for one reason or another delayed and talges
+3 or 4 monthsin transit as the result of mistakes made by the Railway staff. It
*on delivery of the said consignment it is found that damage has occurred as a
result of the delay in transit, the consignor cannot, under the terms of his
special contract, as they areat present, expect to receive any compensation for
sych damage. ) <
~', +*Or the other hand we ha7e had many instances in which - consignees hiave
‘endeavosred owing to a fall in the market fo recoup their legitimate trade-
Jlosses by claiming from the Railway compensation on the grounds that there
-has peen undue delay in transit. } -

3. Therefeore any revision of the terms of the Risk Noie favouring the
.insexrtior of a olayse throwing liability on to the Railway for delay in trapsit
‘would reguire Lo be very carefully drafted, particularly as to the-time in transit
congidered normal. In this connection I would invite attention to thq ex-
ceepfions as to the Railway’s liability that are made in the case of the Brglish.
Risk Note The exd&ptions read as follows :— Toes

“ Notliing inthis'condition exempts the Company from any liability 4hey-
might otherwise incur in the following cases of noa-delivery, pilferage qr
.mis-delivery, vig i— ] o . - ‘ '

« {8}, Non-delivery of any package fully and properly addressed unless
-such non-delivery is due to accidents to trains or to fire. T

(i) Pilferage from paekages of guods protected otherwise than by paper
: or other packing readily removable by band, provided the pil.
ferage is pointed out to a” servant of the company-on or before

delivery.- | - o ' o
(si3) Mis-delivery where goods fully and properly addressed are  not
tendered to .ihe -consignee within twenty-gight days of dess
pateh. : S C e .
- 4. I am of opinion that soms such exceptions eould with advantage be
sadopted in this country with modifications to suit the conditions of irade,
anethods of packing; addressing and despatch prevailing here, For instance, in.

.-
-
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* the third eféept-ion, j:he_»fime &‘imit.;r in transit might be niade two calendar

months.

5. 'The term “running trairr ’ used on the Risk Note requires to be clearly
‘defined. At present there are very divided opinions as to the exact meaning of
the term. The term.“ running train” is definet in the General Rules for
Indian Railways as’a frain which has started under an authority to. proceed,.
and has oot completed its journey. This definition if strictly acted up to would
‘place-Railways in-an unfavourable position as regards claims for compensation
“on consignments hooked under Risk Notes. For the purposes of the Risk Note
therefote #n amended definition is required-and I would suggest for discussion
this—* a running train is a train whieh is in complete readiness to start from
0:[6'!: engine changing station until its airival at the-next engine changing
station,” o

. 6, As regards paragraph 4 \(ia);"of the Railway Board’s letter, it is not clear

how any alteration in the wordings of the Risk Note Form ean secure for the
consignor a right to compensation as suggested. Under the terms of the Risk
‘Note t]:‘zef_’BailWay ‘Administration is now liable if it be proved by the consignor
that the loss of & complete consignment or a complete package forming part of
& consignment is due to the wilful neglect of a Railway servant. o

“ 1t Bas been saggested® by the Punjab Communications Board that there:
ie a general desire among the trading

* Serial No. 7. community that the terms of the Risk

,Note should be extended in such a way as to include a Railway Administration’s-

Liability for losses in bulk or weight. I am of opinion that il such liability
were thrown on the Railway Administration it would be wunfair and would
probably lead to the consjderation. of the question as to whether Railways
could continue to qunte alternative Owner’s Risk rates in many insiunces,.
and may possibly result in a gencral increase in rates.

A recent decision in the High Court of Bombay rules that when a Railway ,
Administration iakes advantage under the conditions of Risk Note Form “B, *

_ it is incumbent on the said Administration to explain how the loss occurred. It

appears to me that if this ruling were striotly acted up to by all Railway
Adminijstrations, there should be no cause for complaint on the part of the
owner. : PLE

:8. I am enclosing with this a copy of the proceedings of a Sub-Committes of
the Punjab Communications Board on this subject. As regards paragraph # of
the Committee’s report, the foot-note reads as follows :— " S

-y «
« The above Form j& for the convenience of the Publie, translated into-
: thé vernacular ou the reverse but the Form in English is lhe
authorilative form and the Railway Admipistration accepts no
responsibility for the correctness of the vernacular franslation.”

. So'l‘_on,g as English is {he legal language in which the authoritative form-

s.drawn up forming the special contract I think it would be dangerous for the,
Railway to admit Leing in any way bound by the translations into the verna~
‘enlar which are idiomatic and may lead to misunderstandings.

No. 350, dated the 20th May 1922.
From—G. W. Evzs, Esq, B.A,, BAIL, MLC.E., Agent and Chief Engineer, Barsi:-
Light Railway, '
To—The Secretary, Railway Board, Simla.

With reference t¢ your circular letter No. 5053-T.-21 of 15th-17th April
last regarding the revision of Railway Risk Notes, I forward herewith a copy
of my Traffic Manager’s viewst on the
subject. for the information of the
Committee. '

Berial No. 46.
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Qopy of Trafic Manager’s letter No. R.B.C..L of 12th May 1922 to the Agent Bexisl No. 46,
and Ckief Engineer, B. L, Railway. ' ‘

Your No. 141 of 21st March 1922 e revision of Risk Notes.

The decisions of civil courts. on question of protection afforded by risk
notes in general have hitherto been very inconsistent—chiefly owing to the
ambiguous wordings. For instance—the words “ Liable to'datage, leakage or
wastage in transit " in Risk Note Form “A” are rather vague and the staff always
find it difficult to determine what is or is not bad packing and as a result risk
notes are held where they are not required or not held where they are required.
This point will therefore have to be cleared when the question of revising Form
s A * ig taken inlo consideration. ¢ ‘ -

2. The term ** wilful negligence ¥’ in Risk Note Form “B” is also indefinite
and vague. Risk Notes can afford protection to the Railway only against risks
incidental to Railway. transit and not against independent wrongs or wilful acts
of wrong doing, not contemplated in the risk, incidenial to Railway transit.
The term * wilful misconduct > means the doing of something or the omit-
ting to do something, which it is wrong to do or omit and which the person
answerable, does or omits intentionally knowing that his act or omission is
likely to endanger the goods. "Jt does not alco seem right t> expect Railways
" to be responsible for the misconduct or neglect of their servants or agents in
every respect. The substitution of the word ‘‘miscondact” in place of the
word * negligence * will therefore have the effect of reducing the number of
anreasonable claims to some extent. In the eyes of the Law, it is a defence
which will relieve the carrier of liability if the claimant cannot prove negli-
gence on the carrier’s part contributing to the damage. It is therefore quite
desirable that the burden of proof should always lie on the plaintift.

3. The Railway quotes alternative rates for certain descriptions of goods, a
higher and a lower rate, in the interests of trade and its constituents and as such
those taking advantage of the lower rate take it upon the conditions under which
such lower rate is quoted. It isin the bands of’a Judge to declare any con-
tract as * unjust and unressonable.” -If therefore the money difference in,
the Railway Risk rate and Owner’s Risk rate is unreasonable, the Judge is
likely to hold that the trader did not get a fair option and practically was
coerced into acceptance of the Owner’s Risk ratesand that the conditions and
consequently the contract, was “ unjustand unreasonable.” [f thesame reason-
- jng is applied to the Railway, the difference must be reasonable from their poiut
of view forender the contract * just and reasopable.”” The difference in the
. Railway Risk rates and Owner’s Risk rates is, at present, agbitrary and not in
proportion to the risks invelved.. If therefore the Railways are required to
accept greater responsibility in respect of goods earried at owner's risk, the
traders on their side mhust be prepared to agree to an increase in many of the
Owner’s Risk rates. : .

* 4, In my opinion therefore —
(a) Tbe principle of throwing the ovus of proof on the :consignor does
not require any modification. : , .
(5) The words * loss, destruction, deterioration, ete.” should bé altered
.only so far as the substitution of the word * misconduct-” for
“ negligence " is concerned.
-{¢) That if the. Railways are to be asked to accept a greater measure of
responsibility in respect of goods carried at Owner’s Risk rates—

(s) the whole question of Owner’s Risk rates should be examined
and the rates increased where necessary to make up the differ-
ence between Railway Risk rates and Owner’s Risk rates
‘approximate to the vilue of therisk involved in each case ;

(it) the acceptance of liability for pilferage or mis-delivery should be
subject to goods being protected by packing not easily
reraoveable by hand and to their being fully and properly -

i addressed ; ‘ -

(44i) that in the conditions defining that responsibility the term
« wilful misconduct ” should be substituted for * wilful
neglect ’ ; and . '

(iv) they should be exempted from liability for both roblery and
theft from & running train.

198BB
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Serisl No. 7. : Demi-official No. 730-T., dated Lucknow, the lat June 1922
From—The Agent, Oudh and Robilkhand Railway,
To—The Secretary, Railway Department (Railway Board), Simla.

Oudh and With reference to Railway Board’s letter No. 505-T.-21, dated 15th-17th
g’:fll#‘:““d April 1922, regarding the-question of the revision of Railway Risk Notes,
Y. \ p . .
T beg to -say that I am not in favour of any change in the existing forms of
risk notes neither in regard to the question of onus of proof nor in regard
to modifications in the wording for the purpose of adding to the responsibility
of railways ror loss or damage to goods. The forms were modified some years
ago with the object of immposing a greater measure of responsibility on railways
in connection with loss or damage to goods, and any further steps in this
" direction will render the risk nofes valueless so far as protéction to railways
is concerned.

In regard to onus of proof I am not aware that the present form imposes
undue hardship npon traders and the suggestion that railways repudiate liability
‘for goods covered by risk notes by misrepresentation of facts is without founda-
tion, at any rate on the railways on which I have been employed.

I consider, however, that traders have a legitimate grievance in the large
difference which exists between owner’s risk and railway risk rates which forces
-them to despatch their goods at owner’s risk to do business at a profit. If
‘the difference between the rates more nearly represented the risk involved
I am of opinion that complaints against the risk notes would practically cease.

Serial No. 48, No. 1092, dated Caleutta, the 30th May 1922,
From—Messrs. Mc Leap & Co., Managing Agents,«<28, Dalhousie Bquare,

To—The Secretary, Railway Department {Railway Board), Simla.
 Sussect :—Rewision of Railway Risk Notes.
Your letter-dated 22nd May 1922, Na. 505-T.-21.

Messrs. We are mot in favour of modifying the terms of the existing Risk Note
McLeod & Co, forms, which we consider are fair to both sides under the existing political

Eg&;ﬁ?ng eonditions of ithe country. |
-fi‘é‘é&"&?‘é‘t‘a But we do consider that it is the duty of Railways to reorganize their

Railways. claims departments, to avoid the excessive delay in settlement of claims in
eonnection with through traffic,

No. F.1.-265, deted Calentta, the 27th May 1922,
From—Messrs. Masriv & C6., Managing Agents, 8 & 7, Clive Stres,
To—The Secretary, Railway Department (Railway Board), Simla,
' *  Sussecr = Revision of Risk Notes.

Messrs. Martin With reference to your letter No. 505-T.-21, dated the 22nd May 1922,
& Co., we have the honeur to forward herewith a copy of -our {(Bukhtiarpur-Bihar
A Eing wa Light Railway) letter No. 2661, dated 10th May 1922, to the address of the
- Islampur .Secretary, Government of Bihar and Orissa, Publie Works DNepagfment, which

Iﬂlgili:va,y. eXpresses our views.

Serial NO‘. 49.

; + o Better from Messrs. Mdrtin and Company, Managmg Agents, to the

lcop%‘:cfre;z:y i:; T#he Gowermment of Bihor and Orisse, Public Works Depart-

ment, Railwey Branch, Ranchi, No. 3661, dated Cualcuita, the 10th May
1922. - .
‘Ruprpcr :—Proposed wevision o6f Risk Notes. .

vith reference to your telegram dated the 8th instant, we have the honour

to ff\ifri the following note as representing-the views of this Adminis-

ration = ‘ J 1: t .'u.ld indicate th h"

‘Phe history of the development of risk notes wonld indicale that the

4ime is?nipe . ﬁorz ;another change.in therr terms. Among railway .nserg,.,how_;vever,



b1,

there seems no consensus of opinion as to-what this change should be. The plea
of the bezar trader that owner’s risk rates must remain as they are, railway
risk rates lowered and a general widening of the liabiliy accepted by railway
vompanies in terms ef risk notes enforeed, is effectively disposed of in para-
graphs 12, 13 and 14 of the demi-official of the Secretary to Indian Railway
{onference Association No. 3264-6, dated the 10th April 1922, and need not be
further oonsidered ; it appears, however, that the more responsible seeds and
. soft goods merchants are ‘more or less prepared to aceept certain rise in risk
rates in return for a relaxing of risk note conditions, whercas the dealer im
bulky goods though desiring some amelioration in their condition are in no
way ready to face the possibility .of a rise in rates. They are fairly conient
with ‘their present bargain. From different reasons the Railway view too
appears to favour that things be lcft as they are. We do not consider, however,
that the view which is against extended Railway liability because of the
personnel of railway companies, the backward state of the eountry and the
conditions In which goods are handled is correct. Since all these matters are
in the hands of the companics themselves, as lohg as they have no incentive
" to improve conditions, the present admittedly unsatisfactory state of affairs will
continue.

Tf risk note conditions were relaxed, railways would automatically have to
improve the conditions in which goods are handled. During the transition
period rates would have fo be raised to cover the greater risk, but later these
might be lowered when conditions had approzimated more to those obtaining
in more advanced countries. We are in favour of a loosening of the stringency
of the risk note coupled with the moderate rige in owner’s risk rates. Some
basis for the percentage increase might he found from information supplied by
merchants as to their Iosses under the present system correlated with the figures
gnpplied by railways as-to claim paid on different commodities.

Ag to the change to be effected in body of risk note (taking Risk Note B
a5 the most important) the deletion of the clause limiting railways respousi-
bility to the less of a complete consignment or package is recommended. It
is inequitable that a eompany’'s liability .is satisfied where of 200 bags of flour,
say, only the bags were delivered at destination. A ten per cent. margin in the
matter of weighment might be permitted. Iun the concluding portion of the note,
misconduct should be substituted for negligence thongh as a matter of practical
politics, we doubt if the bracketing of both these {erms in the risk note would
make very much difference while traders would probably look on the retention
of both words as a substantial coneession. Negligence is a vague word and
proof tbereof must -be very difficult to adduce, apart from the fact that in the
terms of the Carriers’ Act there may be a want of care such as a man of ordinary
prudence might display towards his own goods, which amounting to negligence
would not be penalised by the risk notes. ‘The onus of proof must still lie with
the merchant. In present conditions it is'not feasible -to make railways produce

. proof against their liability in certain accepted cases. as at home, though it is .
an ideal to work towards. No reference appears necessary to fire, theft from
running trains, ete. If traceable to misconduct liability is fised. We wquld
further recommend 2 revision of the regulations regarding packing and address-
ing and an insistence on the rules on these points already in forge. Finally as
it 1s not improbable that revision of the risk note will lead to an increase of
ditigation over claims, the committee of the Legislative Assembly would perform
a useful service by defining miseonduct and negligenee and:laying down certain
#ost principles to assist’in apportioning liability.

No. P.-1807, doted Bombay, the:3%st May: 1922, Serial No. 50.
.Frer—The Secretary,” Bombay Port Erust,
To—The Beeretary, Railway Pepartment .(Railway Board),Simla.
Soerrct —Proposed revigion of 'Railway Risk'Nofes.

. With reference to your endorsement:No. 505-T.-21, dated 15th-17th. Apnil Bombay FPort
1922, addressed to the Secretary to.the Government of Bombay, Public Works Trust.

Department, I am directed to say that the gquestions at issue are of a highly

tenﬁnical and controversial nature and pgannot be. satisfactorily dealt with in a

reference of this nature. ’

9. As regards the form of _risk ngtes I am to say that as far as Ioeal traﬂio’
on the Bombay Port Trust Railway is concerned the system of combining the

-
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risk note with the consignment note has been sanctioned by the Railway Board—
vide their letter No. 825 T.-16 of 16th May 1917. This change of system which
it is proposed to introduce next year, is very desirable as st present cases—
frequently occur of consignors repudiating the signatures on risk notes. The
only proof of identification which the railway has of the consignor as owner
of the goods is the consignment note and it appears that under the revised
system such cases could not occur and this will end the disputes as to whether
consigninents were booked at owner’s risk or not. Owner’s risk consignment
notes can be printed on different coloured paper to prevent mistakes,

3. As regards the construction of risk notes gemerally, it is obviously
desirable that the conditions should be so clearly stated as to leave no leop-
hole for repudiation or litigation. .

4. With reference to the two points specially referred for consideration,

‘T am to say that in the opinion of this administration :

(1) the condition of Riak Note * B * should absolve the Railway absolutely
from all liability ; A

(2) no alteration, addition or definition such as proposed is necessary as
the right of the consignor to compensation under the circum~
stances referred to is already clearly expressed.

No. T.-821, dated Caloutta, the Ist Jane 1622,
From—The Agent, East Indian Railway Company,

To—The Secretary to the Government of Indis, Railﬁay Department (Railway
Board}, Simla.

I beg to acknowledge the receipt of your letter No. 505.T.-21, dated 17tk
April 1922, advising me of the appointment of a’ Committee to consider the
question of revision of Railway Risk Notes. In your letter you ask my
opivion on the form, construction and application in practice of the Risk
Notes in use at present and state that, while it is the intention of the Co.m.
mittee to review all the existing forms of Risk Notes, my reply should give
special consideration to the following points : —

() Whether the principle of throwing the onus 6f proof om the cone
signor in a claim for compensation arising out of the loss of goods
entrusted to a Railway Administration for carriage requires
modification. (This refers specially to the terms of Risk Note
forme “B ” and * H.”)

(¢s) Whether the words loss, desiruction or deterioration used in the
- Risk Note forms should be altered or added to or defined in
such a manner as to secure for the consignor the right to com-
pensation (for the loss of the whole or part of a consignment)
for the above, arising from the wilful neglect or criminal acts of
the servants of the Railway Administration.

9. As regards the general question of onus the terms of the reference are
not entirely free from ambiguity. When goods are booked at Railway Risk,
the liability of the Railway is that of a bailee, and in the event of loss, damage
or deterioration, the onus of proving that the loss, etc., did no# occur through
the failure of the Railway to fulfil its obligations as a bailee lies on the Rail-
way Administration. On the other hand, when the sender elects to book his
goods at a lower alternative owner’s risk rate, the Railway Administration, in
consideration of the concession in rate, is relieved from its liability as a bailee,
and can only be held responsible for loss, damage, etc., when the owner es-
tablishes wilful negligence or proves that the loss, damage, etc., occurred
through the criminal misconduet of the servants or agents of the Railway.
This transfer of the onus is an essential condition of the voluntary contract
made by the sender, and has been held to be perfectly good in law. I oon-
sider that, provided the consideration offered by the Railway is reasonable, the

arrangement is good in equity. -
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8. In suits for 'loss, dmi-a.ge, etc., of conmsignments borked at Rail-
way Risk, we are required to prove that we have not been guilty. of
negligence and have taken as much care of goods entrusted to us for carriage
as an ordinary man of prudence would take of, his own goods of the same
value. Logically we could resist every claim in which negligence did rot occur,
providel we could prove the due measure of care and the absence of
neglect. A man of prudence could hardly “do more than lock up his goods.
Yet we have to'pay claims in cases of thefts from locked wagons, merely
because proof 1S “wanting or, rather, is not sufficiontly convincing for Law
Courts, where iris at once asumed that the loss is due to negligence or theft
by railway subordinates or with the connivance of Railway subordinates.
1his may be right in law, the onus of proof being on us. How impossible it is
for a Railway to disprove the causes aseribed for, losses is illustrated by the

amounts paid by Indian Railways on account of glaims.

4. The difference between disproving Heglect and wilful neglect is so
slight as to be almost negligible, and, if the onus of proof in the case of Risk
Notes B and H were placed on Railways, it would mean in effect that, apart
from the specified relief from the consequences of fire, robbery from a running
train or any unforeseen event or accident, debatable liability in any case, cur
responsibility to the consignors would be precisely the same as for goods hooked
st Railway Risk The consignor as a result, would get the benefit of the
lower. rate with practically no additional risks. '

5. The actual consideration offered is a matter of fact and varies with
different classes of goods carried under varyiog conditions, but so long as the
difference in the rates for carriage at Railway and Owner’s Risk is equal or
exceeds the estimated value of the risk, the option is obviously reasonable and
fair. Any difference in charge attributable solely to the transfer of liability,
which exceeds the value of the risk, is a gratuitous cencession to the owner and
this, as will be shown later, has heen established in English Railway Law.

6. As the issue has been raised in general terms and without reference to
specific cages, it can only be dealt with in a general way._ For the purposes of
tbis discussion, rates for the carriage of goods may be divided into two main
ZLOUps, vigi= ‘

() Class rates..
| (#3) Otber than class rates. .
As the issues involved are different, I propose discussing tiie considerations
affecting the two groups separately. .

7. Dealing first with class rates, for purposes of fixing the Maximum’
charge which may be levied for conveyance, goods are classified into a number
of groups, for each of which a Maximum charge is prescribed. I reed not
discuss here the factors which determine the classification of any particular
eommodity. It will suffice if I point out that for certain commodities an
alternative classification is provided. Tn some cases this classification varies
exclusively with the risk or the conditions affecting the risk. In others, the
difference is attributable to other factors besides risk. The following examples

will illustrate my point :—

S R. R. 0. R.
Agrieulpural Implements packed 1
Agricultural Implements unpacked 3 1
Alo and Beer .. ‘e 4 2
Aluminium e e 6 4
Aloe Fibre unpressed RO . 3 .
‘Atoe Fibre W .-200 L. - . 1

. as 3

Bamboos aee

~ Bamboos W.-300 L. , s cor vee i
Numerous other oases could be -cited, but these will serve to make the point
clear. In-the case of Agricultural Impiements, it will be noted that there are
two Railway Risk rates, viz. :—3rd class and 1st clasg—the difference being for

the packing or absence of packing. As the lowest class is quoted at Railway

198 R B
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Risk for the *packed’’ thereis no alternative Owner's Risk classification.
For the unpacked an alternative Owner’s Risk class is quoted.

In the oase of Ale and Beer and Alaminium, the difference in classification
is attributable solely to the Risk, while the case of Fibre and Bamboob, al-
though Risk is one of the factors influencing the lower class rate there are
other conditions sttaching to the lower rates, viz. :—

(1) That the goods are despatched in wagon loads.
(2) That the goonds are loaded and unloaded by the owner.

8. In many cases, tbe difference between Railway and Owner’s Risk rates
_i8 more attributable to the incidence of other conditions than to the degree of
Jiability.

9. In respect to those cymmodities ordinarily carried at the class rates, that
is, for which no Schedule or" station to station rates are quoted, an slternative
rate can only be offered by quoting” a lower class. The effect of this rigid
system is that the difference in the actual charges for Railway and Owner’s
Risk must correspond to the difference between the maximum rates for the two
classes. As a nuwmber of commodities, differing widely as to the risks involved
in their conveyance, may be included in the same classes, it.is impossible that
the uniform difference should in all cases accurately represent the value of the
risk. It may be claimed, however, that this generally results in a larger differ-
ence being maintained than the circumstances warrant.- -

10. In regard to ““ other than class rates,” the general po:ition is that, to
meet the special requirements of particular descriptions of traftic, rates lower
than the class rates are quoted, subject to certain conditions. Risk is
usually one of these, but it is not the only factor nor even the predominating
factor. The level of the lower rate ‘may be influenced by considerations of
competition, volume, regularity of movement and special factors affecting
cost, such as securing loads for return empties and a large number of other
Teasons. :

11. In regard to the general question of difference, it has been advanced
‘that, where the difference is excessive, the merchant is forced, in competition
with rival traders, fo accept the lower rates, with its attendant risks, and he bas,
therefore, no.real option. The same argument has been put forward in
England, ss evidenced by a well known case, Brown wversus Manchester, .
Sheffield and Lincolpshire Railway. This case was brought against the railway
by a Grimsby fish merchant for loss of market owing to delay, although he
~ bad been sending the fish to Billingsgate at a specially reduced owner’s risk
Tate. He bad during the period of bis contract with the railway, saved some
£20 in freight, but the contention put forward was that he could not compete
with his rivals in the trade if he did not book at the owner’s risk rate and
hence there was no effective alternative offered to him to book at the Company’s-
risk rate. The case was finally decided in the House of Lords, and in bhis
judgment Lord Bramwell said :— ‘

“ 16 in absurd to say that there was no real option because the difference between
the two rates was too wide and competition forced the plaintiff to make the-
agreement he did. Thaf is to eay that there is no option because the terms are
too gond, the bepefit given to the plaintiff is oo great; that if a less benefit
were given to him and to all the other .senders of fish—if instead of 20 per
cent. being taken off the price it were 10 or peradventure 5 (for 10 might be
too much for aught I know) then, indeed, there would be an option but as it is
such av irresistible femptation to him, I suppcse, it is so go.d a thing for bim
that he had no choice .but to take it, The srgument comes to this: the
allowance is 8o just and reasonable to all fish dealers that it is unjust and un-
reasonable to each of them. ‘Thisis a most extrawrdinary proposition. The
assumption that he is obliged to do it, becanse he cannot otherwise compete with
his fellow fishmongers ia the most gratuitous one that was ever invented in
this world. He says that he has put £20 into his pocket, and beesuse he had
done so, that we are to infer that he caovot carry on his trade unless he put.

_that £20 in his pocket, and, therefore, that the thing is of a compulsory nature
and that he has no opfion, no choice, and that consequently his agreement is
not voluntary. I really do not understand how such a conclusion could be-
arrived at, except by some generous feelmg that Rallway Companies ought to
be kept in order for the benefit of Gshmongers.”
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12. In Erglish Courts it has repeatedly been held that the faci that

traders invariably adopt the lower rate is no evidence that the higher rate is
unreasonable— -

Foreman vs. G W. Rly. 38 Lt. 851.
Gallaghur vs. G. W. Rly,, I’ R., 8 C. L. 326.
G. W. Rly. vs. McCarttey, 2 Apyec. 218,

18. Indian Railways, however, realising the difficulties which have arisen.
under the present system, have for sometiwce been considering a revision and
a scheme is now uoder examination to prescribe a definite value to the risks
involved. Under the present syStemn a merchant may desire to take advantage
of the lower rates offered in consideration of his compliance with all the con-
ditions preseribed by the Railway, except that of risk, bus as at present no
separate value is attached to this factor of risk, the condition cannot be exclud-
ed from the bargain and he is bound toaccept or reject it with the others.
Under the system which has been proposed, there will be a separate * risk ”
classification, that is the commodities entered in the general classification will
be sub-divided into groups according to tLhe nature and extent of the risk in-
volved and a definite “ Risk * value will be attached to each group. This will
make it possible for the sender to get the benefit of all lower rates without
being jorced to assunie the liability and the onus of proving negligence which
goes with .

14. I will now deal with the question whether the words, loss, destruction
or deterioration used in the risk notes should be altered, or added to, or defined
in such a manner as to secure for the consignor the right to compensation (for
the loss of the whole or part of the consignment) for the above, arising from the
wilful neglect or eriminal acts of the servants of the Railway Administration.
I have already explained that if, in respect of consignments booked at Owner’s
Risk, the onus of proof is placed on Railways, the effect would practically be

that the liability of the Railway would be much the same as for goods booked "

at Railway Risk. That is, the Railway would receive no consideration in
return for the concession in freight allowed. This would obviously be un-
reasonable. There is no objection to the term ¢ wilful negligence " being
substituted by the item * wilful misconduct” but I do not think that the
wording of the Risk Notes should be altered in any way suck as would -have
the effect of putting the onus of proof on the Railway or increasihg the liabi.
lity of the Railway except to the extent indicated in the next paragraph.

15. T have not been able to ascertain why liability has been limited to a

complete consignment or package, and I am of the opinion that this limitation.
is not justifiable. I would, therefore, suggest that, subject to the other condi-

tions of the Risk Notes being unaltered, we should agree to include loss from
packages by pilferage or abstraction due to the wilful misconduct of Railway
servants, the onus of proof with regard o this also being on the consignor. In

"making this suggestion. I have in mind the fact that loss by pilferage or abstrac-
tion is at times as great as loss by theft of a complete package. I have no wish
to limit unreasonably the option offered by our Risk Notes, but consider also
that in return, Railways should be exempted from liability for both robberies
and theft from a running train.

No. T.-X1V-10-16, dated Bombay, the 31st May 1922.
From—The Agent, Great Indian Penivsula Railway Company,
To—The Secretary, Railway Department (Railway Board).

Revigion of Owner’s Risk Note.

‘With reference to Railway Board’s circular letter No:505-T.-21, dated 17th
April 1922, I beg to offer the following remarks :—
Nomipally the “onus probandi”dies on the plaintiff, but at the present

‘time, this is, practically, a legal fiction, because railways are required by the
Courts to give the plaintiff every assistance fo prove negligence. A merchant:
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may come to Court and require the railway to produce books, documents and
witnesses at great trouble and expense, and, practieally, to conduct his case
for him. If the intention of the Kisk Notc, as railways understand it and as
the Courts have interpreted it in the past, is to ke made clear, the phrasing
should be corrected by substituting * wpan proof of wilful misconduet fu{;
“ due to wilful neglect.” A. plirase should also be inserted t» the effect that the
railway is only bound to show the bare fact of the loss, and not all the circum-
stances of the loss. J

2. The words * loss, destruction or deterioration * should not be altered or
added to or defined in such a manner as to secure for the consignor the right to
compensation (for the loss of the whole or part of ‘the consigument) for the
above arising from the wilful neglect or criminal acts of the servants of the
Railway Administration. The intention is not very clear but it appears to be
to make railways respousible for partial loss, ete., due to wilful neglect, as well
as for the loss of a complete package or consignment. This should be resisted
as it would cause Railways to Lie involved in innumerable law-suits and to
incur largely incre~sed expenditure both in claims compensation and in legal
defence. The burden of proof is praciically at the present time laid u;rm
railways to show that they are not wilfully negligent in the casa of a complete
loss, ete., and if this liability were extended to cases of partial loss, ete., our
responsibility would be increased enormously.

8. The very large number of running train robberies have proEa'bly been
the principal cause of the prevailing dissatisfaction of the Trade with the present
form of Risk Note. We bave made strenuous efforts to prevent them by
special police precautious, punishing the staff and locking wagons; we are
also trying patent wagon fasteners and are re-organizing our watch and ward.
The word “robbery” implies the employment, or the threat of force, but if is
often very difficult to prove the threat of force although it is known to ve
there. The word theft >’ should therefore be substituted for * robbery.”

4. Although not admitting that the maxima of tlie class rates are prime
_facié unreasonable, railways are engaged in getting out figures with a view
to preparing Railway Risk rates the difference between which and the Owner's
Risk rates will be more in accordance with the wishes of the Trade.

., b. Some merchants appear to think that railways do not take as much
oaté of goods booked at Owner’s Risk as of those booked at Railway Risk.
This administration does not. think that such is the case on any railway. On
this railway we take equal care of all goods. '

6. It is contended that Indian risk notes eshould not be more favourable to -
the railways than English risk notes. It must, however, be remembered that
the conditions in the two countries are very different. :

7. Another complaint made by merchants is that a railway when forming
part of a~through route and charging Railway Risk rates for & consignment,
claims protection urder a risk note-taken in consideration of Owner’s Risk
rates charged by a railway over another part of the route. It has not been the
policy of this railway to claim protection wlen we have charged Railway Risk
rates. '

8. We find that merchants frequently deny the risk note, knowing well
that it has been signed on their behalf a'd that they have, in consequence,
received the benefit of the alternative rate. There are many dificulties in
proving a risk note at some small station at the other side of India and we
.often fail to do so and lose our cases A phrase should be inserted in the risk
note to the effect that if the railway receipt bears the remark that a risk note
is held, the onus of proof that the risk noteis not held or is not valid lies mpon
the plaintiff. ' '

9. The alterations suggested in the risk notes are briefly as follows :—
(1) “ Upon proof of wilful misconduct ” should be substituted for ““due
to wilful neglect.” : : ,
(2)- A" phrase ‘should be inserted to the effect that the railway is only
: bound to show the tare fact of the loss, and not all the circum-

stances thereof,
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(3)-“ Theft” should be substituted for *Robbery.”

(4) A phrase should be inserted to the effect that if the railway receipt
bears the remark that a risk mnole is held, the onus of proof that
the risk note is not held or is not valid lies on the plaintif.

~ 10. Any alteration of the Risk Notes that tends toan exact definition of
the responsibility involved will be welcomed, even if it be in favour of the
plaintiff. It is of primary importance ‘that the risk. notes be freed from all
ambiguity, because uncertainty of interpretation leads to litigation and waste-
ful expenditure ; also clearly defined responsibility is capable of being met by
fair adjustment of rates. :

11. I would in conclusion remark that any increase in the responsibility
of railways must inevitably result in a proportionate increase in rates.

No. R. C.-38-9, dated Morvi, the 2ud June 1922. Serial No. 53.
From— The Manageér and Resident Engineer, Morvi Railway,

To—The Secretary to the Government of Indis, Railway Department (Railway.
Boeard), Simla,

Your No. 503-1-21, dated 15th-17th April 1922.

With reference to your above. I beg to remark thatI am not at all,
in favour of any modification or change as asked for in clauses (i) and (if) of Railway.
paragraph 4 of Railway Board’s letter No. 505-T-21 of 13th April -1922. On
the other hand I would suggest to make some provision so that the onus of prov-
ing how aod where the loss occurred may not be thrown on the Railway as
was decided in 23 Bombay Law Reporter, page 525.

Tt also seems to me ahsolutely necessary that a provision should be made
against a reviscd ruling of the” High Court of Bombay where mis-despateh is
held to make Railway liable in cases of Risk note B (vide 24 Bombay Law
Repnrter, page 316).

Dated Kurseong, the 4th June 1922, - Serial No, 64,
From—The Consunlting Engineer, 'Da.rjeelinthimalayah Railway and other” Branch
Railway,
To—The Secretary to the “ Owner’s Risk Note Commilttee,” Simla.

T venture earnestly and respectfully to draw the attention of the Com-

mittee enquiring into tlye question of ““ Railway Risk notes,” to the attuched gfﬁ;ﬁﬁﬁ“‘

oupy of evidence® given by me to the Acworth Railway Enquiry Committee. %:f_;::ﬁ?g_

.- Tt is & eubject on which I feel strongly as the result of nearly 50 years’ work Himalayan
“on Indian Railways, in the welfare of which and of the Railway staff I take the Railway.
.. deepest icterest. _

The pu’lic interests arc also seriously involved as proved by the appoint-

ment of the Committee. The Report of the Railway Folice Committee proved .

an appalling amount of loss to the public from robbery and pilferage, and

damage from delays and negligence on the part of the Railways, which shirk

their resprmsibilities on the *owner’s risk ” plea, and the traders acquiesco as.

they get cheap carriage, and haod on thelosses to the ConSuMer.. The maku_ng

of the Railways responsible for all losses is the only possible ewe. It will

mean of course a higher rate for every thing, but this will enable the Railways

to make proper arvangements for wateh and ward.nnd. detec{non and the pro-

tectio 1 of goods from damage by weather, and wﬂ_l be .repfnd tenfold to the

ublic, including the traders. Above all, in my view, it will cause a stoppage

of thie serious temptations put in the-way of the Railway staff- which is being

Jamentably demoralised by the facilities: for stealing with impunity from

*owner’s risk *’ goods, which is, as all know and the Police enquiry shows,

turning every railway station (especially junctions and tranship stations) into

a den of thieves. It is not right or just to put this temptation into the way of
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not {oo liberally paid employees, and those who do it incur a very serious mora}
responsibility in thus encouraging dishonesty. Much nonsense is talked about
the staff not knowing whether consignments are booked at owner’s risk or not,
the classes of goods generally booked at owner’s risk are known to all, and for
most of the articles specially opea to theft, there is no choice, as they are not
booked except at owner’s risk.

I must admit that I have been trying for many years to push this view,—
that the abolition of the owner’s risk nole is the only cure for the acoursed
thing, without any success or support from any body, but as explained above, I
believe it is due to the facts not being realised by the public which is the real
sufferer. The Railways fear the great increase in working expenses which
would undoubtedly be involved, and are also apprehensive of a flool of false
claims (it is not quite clear why, as those who mean to send up false claims do
not book at owner’s risk), and above all of the great effort and worry and hard
work that will be needed to provide an efficient watch and ward and detective
organisation. The traders as stated above get cheap carriage and pass on the
losses to the consumer, who knows nothing about it.

No alteration in wording of the risk notes can have any real effect, for if
the responsibility of the Railways is to be enlarged o any appreciable extent it
ought to mean to them really the same measures for self-proteotion that
would be required if abolition were decided on, but thjs fact will not be so
obvious and their efforts will be half-hearted and ineffective compared with
those that mus; be adopted if full responsibility is accepted.

If, after al], the idea hitherto aceepted should prevail, that the combined
opinion of the consignors and of the Railway Administrations must decide the
question as the former agree to the conditiouns laid down by the latter under a
system of free choice, it should at least bz laid down that the free choice should
extend to «ll articles which the Railways receive for carringe, and that those
most open to robbery and pilferage (see the Railway Police Enquiry
Report), should not be specially exempted, and booking at owner's risk remain
compulsory, as it is now.

I write in the hope that these facts will be acknowledgel by the Committee
if they make a searching enquiry into the facts of a very great and growing
scandal.

Extract from evidence given beforethe Acworth Committee by Mr. F. Bagley -
(Retired) Chief Engineer, Railways.
Recommendations that may seem germane to the enquiry.
This is so comprehensive a demand for suggestions that I venture to put

forward some recommendations as to details of working which my long
experience has impressed on me ag essential to more successful Railway manage-

‘ment, and in the public interest.

The first of theseis the abolition of the pernicious system of booking cerlain
goods “ af owner’s risk ” at a lower rate for freight than charged for goods
booked at Railway risks, In practice this system is a terrible evil, encouraging
thefts and robberies and causing immense losses to consignors or consignees
paid for by consumers. It is ordinarily urged in defence of the practice that
“ consignors have their choice,” and that the fact of enormous quantities of
goods being sent under these conditions proves that on the whole it must be in
the traders’ interests to adopt it.

Such reasoning bowever plausible is entirely fallacious. There és no choice
for many kinds of goods, especially those most exposed to dishonest practices.
Coal and oil, fresh fruits, ete., are not booked except at owner's risk, and the
railway staff- are learning that thefts from such consignments may be com-
mitted with impunity, It is the demoralising effect of such a state of things
that is to me the chief and crying evil, as it is furning every railway slation
into a den of thieves. As for the losses to traders, they are considered part of
the charges necessarily incurred and passed on to the consumer, and it is tho
public that suffers, There is no remedy but doing away entirely with the-
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accursed thing. It will mean an indirect raising of rates, and the extra receipts
will much more than pay for the greater cost of lhe enlarged watch and ward
, and detective staff which will be needed to check thefts and robberies. This
improvement in policing, if taken full advaniage of, will have an important
-effect i1n stopping other irregularities and dishonest practices in connection with
goods sent at railway risk (for losses on which large sums are paid yearly),
travelling without tickets, extorting bribes for use of trucks, ete., ete.

o No. 829 of 1622, dated Bhuj, the 2nd-5th June 1922, Serial No. 58,

From—The Mansger and Engineer-in-Chief, Cutch State Railway,
To—The Secretary, Railway Board, Simla,

In reference to your letter No. 505-T.-21 of the 22nd ultimo, I have the {uteh State
honour to inform you that the present form and wording of the risk notes v
should stand and not be altered, as the railway staff have to go principally on
the consignee’s word as to the contents of packages,

No. 845, dated Secanderabad {Decean), the 14th June 1922, Serial No. 57.

From—The Agent and Clief Engineer, H. E. H. the Nizam’s Guaranteed Slate
Railways Company, Limited,

Wo—The Secretary, Railway Bourd, Simla.
Revision of Railway Risk Notes.

I beg to refer to your letter No. 505-T.-21 of }#th April 1922 and to slate Nizam's Rail-
that with reference to the two points on which my special consideration was e
invited, my opinion is :—
(a) that the burden of proof should remain with the claimant. TUnder
English Law, the burden of proof lies with the plaintiffs and not
with the defendants, and the principle should not *be altered in
this country ;

(&) that if the loss eccurs either due to wilful neglect of the 'Railway
Administration or theft by or wilful neglect of its servants, com-
pensation should be paid whatcever part of a consignment is lost
or damaged, but that in place of the words ‘° wilful neglect ”
the words * wilful misconduct * should be used, to’ bring the

_ Risk Note conditions in line with those of the English Risk Note
- Form which is accepted as» fair one. Further I consider that
“ theft ” not  robbery ”” from a running train should be one of

the conditions exempting Railways from liability.

Letter No. 2228, dated Bhavnagar Para, the 17th June 1922. Serial No, 58.
From=The Manager and Engineer-in-Chief, Bhavangar State Railway,

To—The Secretary, Railway Board, Simla.

With reference to Railway Board’s letter No. 503-T.-21, dated 22nd May phavnagar
1922, in connection with revision of Risk Notes, I beg to enclose herewith State Railway,
, *Serial No. 59 copies of letters* received from our Traffic
. T Superintendent and Railway Pleader on the
subject. T regret the delay in replying to Board’s letter which is unavoidable,

2. T agree with the Traffic Superintendent that while safe-guarding the
interests of the public, those of the carriers rcust not be overlooked, and if
Railways are to be asked to accept a greater measure of responsibility in res-
pect of goods carried at Owners’ Risk rates, the whole question will have to be
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carefully examined from all pointsof view peculiar to India and its vast Rail-
way system.

3. The existing method of calculating Owners’ Risk rates at two classes, or
in some cases one class below the Railway Risk rates, appears to he arbitrary
and apything bul ratisfactory. If it is admitted that ths Railway Risk
classification is & reasonable one, it scems possible to arrive at a reasonable
reduction in thecase of the consignor accepting therisk of carriage. InEngland
‘the reduction made is 10, 15 or 20 per cent. according 1o the estimated value of
the risk, and a reduction of 34 per cent. as is made in India appears to be un-
necessarily generous. If hasto be remembered that Railways are being asked to
accept greater respousibility in respect of goods carried at owners’ risk, and it is
therefore not unreasonakle that consignors on the other hand should also be
asked to bear their si:are of the burden by accepting an increase in Owners’ Risk
rates. ’

4. It has been suggested by the Traffic Superintendent of this Railway
that instead of a separate rate for goods carried at owners’ risk being quoted
for each commodity, a general reduction of 20 per cent. on the Railway Risk
rate be made applicable to goods booked at awners’ risk, this lump sum being
divided between the Railways concerned in mileage proportions. The proposai
is certainly a sensible way of _adjusting the difference of charge between
‘Railway Risk rate and Owners’ Risk rate, but Audit and Traffic experts must
say if it.is a feasible preposition. :

b. Asregards the points (I) and (11) referred to in Railway Board’s letter
which call for special consideration, 1 would remark as follows : —

(I) “ Whether the principle of throwing the onus of proof on the
consignor in a claim for compensation arising out of the loss of
goods entrusted to the” Railway administration for carriage
requires modification. (This refers specially to the terms of Risk
Note Forms B and H.)”

6. In the case of Railway risk, the burden of proof that the loss, etc., was
not due to the negligence or misconduet of the Railway servants rests with the
Railway, but in cases under Risk Note B the burden of proof that the Railway
is liable—except where Rigk Note B provides otberwise—the onus rests with
the owner of the Zoods. In this connection 1 would like to draw attention to
the legal side of the question and to quoto rertain judicial cases cited in para-
graph 14 of the Railway Pleader’s note,*
all of which are julicial decisions in case
tried in & Court of law as regards-onus of proof. Bubt in spite of this, it
will beseen from paragraphk 15 of the Railway Pleader’s note that the
Bombay High Court recent!y held in a case of Ghelabhai versus East Indian
Railway Company, 23 Bombay Law Reporter, page 523, that in the case of loss
of some packages under Risk note B the Railway should give evidence to
show how the loss occurred, and as ths Pleader points out, following this
decision every subordinate Court has decreed the claim under Risk Note B
holding that the Railway should give evidence concerning the loss even under
the risk note which has been admitted by the Plaintiff.

7. From the above it is evident that the tendency so far as the Law
‘Courts are concerned is that the burden of proof lies with the Railway, and
ualess this question of burden of proof is made perfectly clear by an Act of
legislation, the decision referred 1o above of the Bombay High Court which
is boupd to be followed by other Courts as well as Courts subordinate to if,
will throw the onus of proof upon the Railway in all similar cases that come
up for hearing. :

8. The form of risk note as it stands does rot make it perfectly clear
where the burden of proof lies, and the legal opinions given together with
the case cited above, show pretty clearly that the wording of the form does not
set this at rest so far as the carrier is concernel. It appears therefore there
is nothing for it but legislation.

*Serinl No. 41.



9. II. “ Whether the words loss, destruction, or deterioration, used in
the risk forms should be altered or added to or defined in such a manner as to
secure for the consignor the right to compensation (for the loss of the whole
or part of the consignment) for the above ‘arising from the wilful neglect
or the oriminal acts of the servants of the Railway administration. ”

10. The inclusion of the word * negléct,” has given rise to a number of
unreasonable claims and Court cases which is not the intention under Risk
Note B. Iuo the English form the words used are  wilful misconduct ”’ The
. word ““ neglect *’ is not a suitable word to use and is so construed by the Courts

that even a bond fide mistake of a Railway servant is magnified into “ wilful
neglect, ** and in thissense the Railway must be protected. It would be seen
therefore that * misconduct » would be a better word to use in place of “ wilful
neglect, ’ or negligence, the meaning of which can be distorted and so con-
strued in a Court of Law as to throw the responsibility of the burden of proof on
to the Railway. This is all I think that needs modification.

11. To sum up, if Railways are to be asked to accept a greater measure of
resgo]:mbility in respect of goods carried at Owners’ Risk rates they are entitled
to ask— ) )

(1) That the whole question'of Owners' Risk rates should be examined with
& view to theee rates being enhanced where necessary to make the difference
between Railway Risk ratesand Owners’ Risk rates approximate to the value of
the risk involved in each case. The 20 per cent. all round difference recon-
mended in paragraph 4 is a matter for consideration as to whether it is feasible.

(2) 12. * That the acceptance of liability for pilferage or misdelivery shall
be subject to gouds being protected by packing not easily removable by band, -
and to their being fully and properly addressed.” The carrier cannot be expect-
ed to accept liability for omissions or neglect on the part of the consignor
Asregards pilferage, misdelivery, and non-delivery, if the merchants insist on
throwing liability on to the Railway the following proviso should be added to
-this clause :— ' :

“ Frovided that the Railway shall net be liable for the said cases of non-
delivery, pilferage or misdelivery on proof that the same has not been caused
by wiltul misconduct on the part of the servants of the Railways. ”” This pro-
viso does appear in the risk note in England where the Railway has accepted
liability under pilferage, misdelivery; and non-delivery wording of the risk note.

(3) 13. That in the conditions defining respousibility the term  wilful
misconduct ** shall be substituted for © wilful neglect,” .

(4} 14. That they shall be exempted from liability for both robbery and
theft from a running train. -

~ 15. Thefts from running trasins in Tadia are of common occurrence.
Tt is well known there are people who make it & means of livelihood to the
extent that there are organized gangs employed in this kind of work who board
heavy goods traing where owing to a heavy grade -the speed is reduced to 5 or
A miles an hour which makes it possible to carry out their depredatioos.
Railways take all reasonable precautions against thefts, and in this matter of
thefts by organised gangs the-conditions -in India are absolutely different as
compared with England, and it is in India that Raillways mneed special
protection. I would for this reason urge that in Risk Note B in use at present

the word ** theft " after ** robbery ” be added. .
_ 16. Finally, in considering the general question of Risk notes, special
~ consideration should be given to the special conditions obtaining in India in

connection with the transport of goods by rail” when fizing the extent of their
responsibility. Comparisone with Eoglish practice whero the conditions are
entirely different, cannot be taken as a criterion, as it would not be fair to

do s0.
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Serfal Nob. 59, ~ No. C.-211-22-23, dated Bhavnagar Para, the 9th June 1023,
Frcm—The Tralfe Superfntendent, Bhuvnagsr State Railway,

To—The %[ansger and Engineer-in-Chief, Bhavnagar State Railway, Bhavnagar .
ara. ’

Revision of Railway i?,isk‘_ Noles.

Prafie Superin I bave the honour to enclose a copy of our Railway Pleader’s observations®
tendent, in connection with Risk Notes “ B "’ about which a commission is now taking
avnagar .
«State Railway. evidence. ) : _
*3orial No. 4% e e . . . - ;

T agree with him that in safeguarding the interest of the public, those of
the carriers should not be overlonked and I would advocate that instead of a
separate rate for goods carried at Owner’s risk being quoted for each commodity,
a general reduction ef 20 per cent. on the Railway Risk rate be made applicable
to goods booked at Owner’s risk, this lump sum being divided amongst Railways

coneerned in mileage proportion. -

Serial No, 60. ' No. 4031, dated Dholpur, the 21st-22nd Ju_ne 1922,
From—The Yanager, Dholpur-Bari Railway,
To—The Secretary, Railway Board, Simla,

SUBIECT :—Rrgarding revision of Railway Risk Notes.

Dholpur-Bar] Referring to your letter No. 505-T.-21, dated 17th April 1923, and a

Railway. subsequent reminder, I beg to inform you that I have no remarks to make on
thé subject, :

Serial No. 61, Letter No. %’-’, dated 27th June 1922.

Frome=G. ANsoN Bavrey, Esq., Agent, Assam-Bengal Railway, Chittagong,
To—The Seeretary, Railway Board, Simla. |
Risk Notea.

Roilway-Board's letter No, 505-T~21 of 17th April 1922,

%;s{la‘:;t-'nengg.l_ In the above letter the Railway Board ask my views regarding :—
: 5 ’ .

(¢) Whether the principle of throwing the onus of proof on the consignor
jn a claim for compensation arising out of the loss of goods
entrusted. to a Railway Administration for carriage requires
modification. (This refers specially to the terms of Risk Note
forms ‘B’ and ‘H.*) ' | B

My opinion is that no modification should be made,
Also in reference to ;—

(1) Whether the words loss, destruction or deterioration used in the
Risk Note forms should be altered or added to or defined in such
a manner as to secure for the consignor the right to compensation
{for the loss of the whole or part of the consignment) for the
above arising from the wiltul neglect or criminal acts of the
servanfs of the Railway Administration, -

In my opinion no alteration on this point also should be made in the Risk
Note. I should say, however, that in cases where Railways feel that as an act
of grace, and not s a right, compensation can be given that they should do so.
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Y do not hold that Railways should always take advantage of the full legal
protection afforded by the Risk Note thongh the full legal protection, as at
present afforded, is clearly necessary as a general thing. I think it is the
stiitude of certain Railways in refusing all claims merely because the Risk
Note gives protection that has caused a goneral complaint.

2. If any modification is to be made in the Risk Note with a view to
giving @ greater measure of responsibility to Railways, then it must obviously
follow that the Railways must consider the enhancement of Owner’s Risk rates
to meet the special conditions met with in carrying commodities. The demand
appeara to be for Railways to take all the risk, almost equal to the full Railway
risk, but to charge a very low alternative rate and the merchant to risk
very little.

3. It will also be necessary té considerably modify the conditicns at present
existing in régard to the packing aud protecting of commodities offered for
carriage. As it is, I-bold the opinion that the packing of commodities needs
drastic revision, as for instance in regard to piece-goods which are sold * by
pieces,” or, “pairs” and thereshould be a recognised sub-diyision in a piece-
goods bale to ecomprise a rumber of smaller packages which should be sealed in
an approved manner and contain a standard or recognised number of * pieces”,
or * pairs.” -

4. In my opinion the claims on account of pilferage and theft on Railways
are in a large number of cases an attempt at a swindle, sometimes deliberate
on the part of the actual consignor and sometimes due to slack supervision in
packing—-short packing being effccted by consignors’ servants. This ‘Railway
can produce evidence -of the second type of case happening to goods from two
European firms in Calcutta and it is therefore reasonable to assume that the
Railways suffer much more from this practice by Indian firms whose supervision
well known to be less efficient. The conditions prevailing in the country have
is also to be taken into comsideration as it is known that many of the Railway
employees almost feel it their right to pilfer and all work together in" hiding
crime and it is nnreasonable to ask Railway Administrations to accept greater
responsibility —prevention is only possible by 2 very large increase in European
supervising staff ; further Indianising will make " matters worse. Until the
morale of the smaller merchants and of the lower grades of the Indian staff is
improved, Railways should not be expected to give up any of the legal pro-
tections now existing. The statements are made that the Railway ataff know
the difference between goods booked at *“ Owner’s Risk,” or ¢ Railway Risk,” in
8 general way fhis is not true. :

§. I should also like to refer-to the settlenrent of claims as this has a close
connection with repudiations supposed to be covered by the Risk Nale.
Railways, I believe, -do not follow the spirit of Conference Rule 27 (a).
Railways, as & whole, have agreed under this rule to pay a claim if it is not
possible to definitely repudiate it within two months, I do not think this is
being followed ncr do L think claims are paid at once after verification, as I
believe even if a destination Railway is able to verify a claim, payment is
frequently delayed through some side-issues being raised and request made not
to pay by one (or more of the Railways conserned. I hold very strongly that
this Conference Rule should be most rigidly followed by all Railways in the
interests of the Commercial Community. y

The public are also irritated by answers given by Railways when claims
are made. In the Claims office in nearly all Railways the European supervising
staff can only actually deal with the more important claims and give general
supervision and the “dealing ” of most of the cases is chiefly in the hands of
Ipdian clerks. It is inherent in the majority of Olaim eclerks, in dealing with
Risk Notes, to quibble and manufacture every possible form of excuse to justify
repudiating a elaim and the more the European supervision is weakened,
in my opioion, the greater will be the re-action of this evil on the mercantile
community. N

6. Consideration might also be given to combining the Risk Note and the
consignment note and fo repeat same on the Railway Receipt as to do so
would be more convenient, save paper costs, and also prevent a great many
audit debjts being raised on account of wrong Risk Notes or absence of one.

ST ————y
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Serial No. 62. Letter No. i%z%!', dated Bhavnagl-ir Para, the 37 uly 1922.
From=The Manager, Bhavnagar State Railway,
To—The Secretary, Railway‘Board, Simla. _
sgﬂ:ﬁ“ﬁ%’;‘;& In continuation of this office No, 2228—b5 (:3), dated 17th June 1022,* X

have the honour to forward herewith also for consideration a copy of our Railway
*Serial No. 58, Pleader’s No. G.-100, dated 16th June 1922, together with its enclosure.

‘This has reference to paragraphs 6, 7 and 8 of my above-quoted letter.

Copy of Railway Pleader’s No. G.-100, dated_I6th June 1922.

Re: discussion of Risk Note B and H in the Indian Legislative Council,
Letter of the Seoretary of the Railway Conference.

In continuation of my letter about the suggestions as to the Risk Note,
I have the honour to send herewith a copy of the extract of the judgment of the
Revision Application No. 43 of 1921-22, in which the Court holds that if an
affidavit be made by the Clerk betore whom the Risk Note is passed it should be
held to be proved, thus it proves that my suggestion to legislate a rule throwing
the burden upon the plaintiff to disprove the Risk Note is supported by this
decision.. I, therelore, request the favour of your sending this to the said
Secretary at once. '

In the Court of the Judicial Assistant to the Agent to the Governor in
Kathiawar. -

- Civil Revision No. 43 of 1921-22 from decree’in Small Cause Suit No. 3 of
1920-21 of the Court of the Pelitical Agent, Halar Prant.

1. Kothari Manilal Dharshi and others ... Applicants (Original
: Plaintiff).
. vErgus .
1. The Agents, Bombay Steam Navigation ... Opponents (Original
Company, Limited and ‘others. Defendants).

Claim Rs. 397-0-0.

_ There is one other point in which I wish to comment. Merchants send
goods from Borabay, Calcutta and other distant places to Kathiawar, under
‘Risk Notes and I have noticed many cases in which they have repudiated their
pignatures of their Agents. This necessitates the issue of a eommission to
examine witness in Bombay, and a great deal of unnecessary trouble and
expense, 1 wish here to point out that the Railway Company’s need only prove

that the man who signed the Risk Note is the man who has presented thq con-
‘signment note. It need not be proved that he is in any way connected with the
consignee and his name does not matter a jot. It is perfectly obvions that
the person who demands delivery’ must be his as-ignee agent or undisclosed
‘prigcipal, and is in each case bound by the agreement. Ie cannot be heard to
plead that it has not been signed by any one having authority. This being the
-case I see no reason why an affidavit to the effect that the man who signed the
Risk Note and the consignor were one and the same person, should not he
‘accepted a8 primd facie evidence of the execution of the note; in which case it
‘should be left to the plaintiff to ask for a commission to prove the contrary if

he desires to do so. .
* * * _ * .
RAJEOT; (8d.) K. W. BARLEE,

1961,

The T3k .May 1952, Judl. Asstt, to the Agent to the Governor in

- Kathiawar.
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Replies received from Chambers of Comnierce and other
- public bodies to Government of India letter No. 505-T,-
21, dated 15th-17th April 1922, . :

Dated Labore, the 10th May 1922, Serial No. 63,
From—The Secretary, the Punjab Trades Association,

To~The Ansistant Secretary, Government of Tndia, Railway Icpartment (Railway
Board), Simla, ’

I have the honour to acknoyledge the receipt of your Circular letter fanjahbTrades
No. 508-T.-21, dated the 17th ultimo, enquiring with reference to the proposed Lahore.
appointment of a Committee to consider the question of revising Railway
Risk Notes the views of-this Association on the subject of the Committee’s

terms of reference.

2. In reply I have been instructed by the Committee of this Association
to say that they are of opinion that the present methods under which Railway
Companies accept goods for carriage require alteration. It must not be over-
locked that Railways have the right to refuse goods at Railway risk whenever
they think it is to their interest'to do so. At all times of trouble, strikes or
other dislocation of traffie they safeguard themselves by refusing to accept
- convignments except at “Owner's Risk.” This should, my Committee
think, be legislated for, and there should he an enactment enforcing the
acceptance of consignments at all times at Railway risk, wlen they would
ordinarily be accepted at Owner’s risk. The extra charge made for Railway
Risk consignments should repay them for any losses incurred.

3. I am to add that consignors who despatch at Owner’s risk have the
lower rate to compensate them against loss, .and they practically agree to carry
the risk themselves, This is tantamount to a neglect of insurance which they
would ordinarily have to pay in the difference between the Railway risk rate
and the Owner’s risk rate.

4. Tue onus of proof, which is at present thrown on to a consignor in a
claim for compensation for loss, should, my Committee think, be modified in
as much as the point devolves upon whether the loss occurred through the
wilful neglect of the Railway Administration, its servants or Agents. The fact
of the loss of the whole or any part of a consignment should, they consider,
$pso facto be deemed to be a negligent Aet on the part of a Railway administra-
tion or its servants or Agents. Railways practically in every elaim refuse to
admib negligence on the part of their servants, and it is not possible for a con--
signor tu prove negligence, espesially in cases where consignments are carried
over several systems from station of despatch to station of destination. There
should, I am to say, be no question cf there being no claim for loss unless a com~ -
plete package or a complete consignment is lost. My Comuwittee are of opinion
‘that if consignments are accepted by Railways for despatch they enter into a
ceontract to deliver the whole of those consignments to the consignees whether
deteriorated or damaged, or not. If the consignment or any part of it is
destroyed, obviously they cannot deliver it, and the same applies to total or
partial loss, and these two words ** loss * and “ destruction ” should, my Com-
mittes think, be deleted from both Risk Notes forms B. & H. The words
* Deterioration of or damage to ” should remain. These two contingencies are
the only risk vonsignors should run under the * Owner’s risk ” rate and they
should have a right to compensation for partial as wall as total loss. In other
words the Railway administration should carry the pilferage risk in their
** Owner’s risk " countracts.

_ Dated Cawnpore, the 9th May 1922. Serial No. 64.
From—The Secretary, Upper India Qhamber of Commerce,

To—The Secretary to the Government of India, Railway Department (Railway Upper India

Byard), Simla. gha,mber of
. ] - omme
I am directed to refer tb your No. 503-T.-21, dated the 15th-17th ultimo Cawnpore.

-on the subjeot of the revision of Railway Risk Notes.
1¢8RB
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Responding to:the invitationto cxpress their views on the subject and in
pariicular on the two points specially referred to them my Committee desire to
state as follows: — - R ‘

Experiente has shown that thé use of risk notes B and H, have brought
in a certain element of gambling-to trade. In some cases these risk notes
have been regularly and legitimately used as a system of self-insurance against
loss in-transit, advantage being taken to the full of the lower rates of freight
quoted for Owner’s risk. But this caleulated use of the risk note system is the
exception rather {han the rile. The specially reduced rates of freight give a
considerable advantage in price, and traders willing to take the risk book at
owners’ risk and thus fix the market rate. Other traders in order to compete
must also book at Owner’s risk, and thus, although the execution of risk notes
B and H-is meant to be optional,~and. is referred to as optional by the Rail-
ways, in practice booking at Owner’s risk is forced upon the consignor or con-
signee if he looks to meet competition,

A great deal of doubt seems to have prevailed on'the subject of proving
responsibility, but it has been established beyond all question that the onus of
proving that the loss of a consignment, or of portion of a consigoment, was due
to wilful neglect on the part of a Bailway or of its servaats, or to theft by
Railway servants lies on the owner and not on the Raflway. It isto this fact
that is due the bardship of the risk note system to traders, for it is most diffi-
cult, if not impossible, for the owner to ascertain under what circumstances
the loss has occurred. And yet this hardship is inevitable, for if, on the other
hand; the claimant should not be required to prove that the Railway was re-
sponsible it would mean that the Railway would have to admit —unless it could
prove the contrary—that every loss was, ipso facto, due to il its own wilful neg-
Iect or to the neglect or dishonesty of its servants. No Railway could possibly
accept such a responsibility and at the same time agree to carry the goods involv-
ed at a special reduced rate.. '

The immunity claimed by the Rail way from responsibility for robbery from
2 running train, bas, perhars been the cause of most of the dissatisfaction that
is felt in regard to these risk notes. They specifically provide that ¢ wilful
neglect’ shall not be held to cover “fire, robbery from a running train or any
unforeseen event or accident.” The public entertain the feeling that, no
matter what the circumstances of the theft may have been, the Railway will
always find that it has faken place from a *running train.,” Tbis does not
‘seem to be justified. The Railway Police Committee could not obtain any
figures to show that consignments booked at Owner’s risk were more subject to
pilferage than those at Railway risk, while on the other hand the Railway
records go to show that far more claims are preferred in regard to stolen goods
booked at Railwsy risk than for goods booked at Owner’s risk.

My Committee are therefore of opinion that the Railways must, in reason-
able self-defence, disclaim responsibility for loss from running traivs when a
special advantaceous rate is. obtained by the consignor. The latter cannot
have it both ways.. If he wants the Railway to take the risk he must pay the
Railway. '

In these circumstances my Committee feel that the present situation cannot
be improved 1y any alteration in the form, construction and application in
practice of the risk notes B and H at present in use. But they feel that in
the general interest a change is necessary, and their proposals in regard to this
chavge are stated in the third of the following recommendations, which they
submit for the consideration of the Special Committee appointed to enquire into
this matter— ;

(a)- That the principle. of throwing the onus of proof on the consignor
does net require modification, but must, if the Risk note system
is to continue, be maintained.

(%) That in crder to make the question of responsibili'y more clear tho
present wording of the Risk notes may be changed so as to bring
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the Indian Risk noteg more iuto line with English practioe than
at present. The present wording- of -the latter portion of the
Risk note which reads.:—-.

.... from all responsibility for any.loss, destruction or deterioration
of or damage to the. said consignment from any cause what-
ever except for the loss of 2 complete consignment or of one
or more complete packages forming part of a consignment due
to the wilful neglect o¢ the Railiway administration or to theft
by or o the wilful meglect of its servants, transport agents or
carriers employed by them ...... " should be altered by the
remova] of the, words “ theft by or to the wilful neglect of ”
and the insertion, instead, of the words * wilful misconduct o
the part of ...... .0 . '

(¢) That since it is realised that this does net materially alter the situa-
tion the only alternative is the entire abolition of Risk notes “*B *
and “ H ” and of the optional Risk .notes system, with specially
reduced rates for the transportation of goods by the Railway at
Owners’ risk.

Dated Caleutta, the 16:h May 1922. _
From—The Managing Directors, Caleutta City Flour Mills Company, Limited, Serial No. 65..

To—The Secretary to the Government of India, Railway Department (Railway
Board;, Simla., -

In response to your Circular No. 193—1922 forwarded to us by the caloutta City
Bengal Chamber of Commerce, we cnclose herewith a copy of letter* addressed g‘l"’“gaﬁi&l&
1o the Chamber sometime ago which expresses our views fully and leaves ¥Serial No. 66,

nothing to add.

Copy of letter from Messrs. Andrew Yule and Company, Limited, Managing Seria} No. 66.
Director, to the Secretary, Bengal Chamber of Commerce, Calcutta, dated
Calcutia, the 19th April 1922,

‘We understand the High Courts of both Caleutta and Bombay absolve the Messra.
Railways from all liability and responsibility in respect of goods. despatched mma gy Tia?
under Risk Note Form “B.” In ihe case of flonr or other grains, so long as the Caloutta. ’
actual package or bag is delivered at the destination, the railway is in no way
liable even if the entire contents have Leen éxtracted en roufe. We under-
stand that in a recent case for compensation for missing bags it was even found
_that the railway is not liable unless wilful neglect or theft on the part of the

Railway or its servants could be proved.

Obviously it is practically impossible for consignees to prove wilfpl neglect
or theft on the part of the Railway or ita servants, and it seems to us, the very
fact of short or non-delivery should, in common justice be prima facie evidence
‘of neglect on the part of the Railway.

It would seem highly inequitable that if the railway accepts a guantity of

flour in bags for transportation, and delivers the empty bags at destination, no

-action can be successfully brought against the Railway to cover this loss, by
reason of the conditions imposed through Risk Note Form “B.” :

Moreover we cannot help feeling that this lack of responsibility can hardly

"be conducive to special care and watchfulness on the part of the Railway for

the safe transportation and lack of pilfering of goods entrusted to them, and

that if the %.ailway’ Companiss were liable for goods lost in transit, in all

.probability considerably greater attentior would be given to the question of the
prevention of pilfering, to the bencfit of all concerned.

As this matter affects the interests of mefchants generally, we feel that the
Chamber should take action with a view to the modification of the Risk Note
Torm ** B,” and we trust they will see their way clear fo move in the matter.
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No. 19-90-22, dated the 15th May 1992.

From=P. D. Parmer, Esq., B.A,, Barnster-at-Law, Secretary, Rangoon Trale
Association,

To—Tho Assistant Secretary $o the Governmeut of Indis, Railway Department
- (Railway Board), Simla.

With reference to your letter No. 505-T.-21, dated the 17th April 1922, I

have the honovr tostate that in the absence of Risk Note Forms“ B* and “ H,»

my Committee is not in a position to express a definite opinion. At the same
fime my Committee would venture to suggest ttat the law as it stands is harsh

enough to t.he consignor and any relief given {o the copsignor, in the matter of
compensation arising out of loss of goods, will be welcomed.

No, 4-C. M.-5-1922=12-C. M.-7-1922, dated Calcutta, the 19th May 1923,
From—The Secretary, Caleutta Trades Aszociation,

To—The Secrelary, Government of India, Railway Department {Railway iioard),
Simla.

In reply to your letter No. 505-T.-21, dated the 15th April, 1922, request-
ing to be favoured with the Association’s opinion regarding the terms of Risk
Note Forms “ B” and “H,” Tam directed by my Committee to refer you to this
Association’s letter*, No. C. M. 4-1918, da.teq the 2nd April, 1918, which dealt

*(Printed as Serial No. 70). fully with the following points :—

1. Responsibility for the loss, destruction or deterioration of goods
delivered to a Railway Administration for carriage by Rail-
way.

9. Disposal of goods not called for by consignees at station of desti-
nation. ; :

3. Mistakes made by a Railway Administration with regard to the

forwarding of goods, legibly and clearly marked to a wrong des-
tination.

4. Responsibility of a Railway Company for the loss of godds acoepted
for conveyance to a particular destination beyond the limit of
its own line of railroad. ‘

5. Rates of freight on :—
.(a) Musical instruments.
(d) Fragile goods, .
(¢) Bulky articles such as iron girders, shafts, rails, ete.
¢- Insurance in the case of “ Excepted ' articles.

Attention is drawn to the Association’s lebter above referred io, in order
that the Special Committes now appointed might the better appreciate the
general dissatisfaction with which Members of this Association view the work-
ing of the Indian Railways Act as a whole.

I now have the honour to hand you herewith a copy of the correspond-

® Serial No. 69 ence® between Messrs. Samue] Fitze and

A Company, Limited, the East Indian Rail-

way and the Darieeling-Hamalayan Railway, regarding losses sustained in con-

nection with certain goods found to be missing which were booked at Owner’s
Risk rates.

You will note from Messrs. Samuel Fitze and Company’s covering letter,
dated the 16th instant, that the irm makes out a strong case for consideration,
and this Association is of opinion that the terms under which goods are
entrusted to a Railway Administration for carriage require oonsiderable
modification, and that Railway Companies should not be allowed to retmdiate
claims merely under protection of the clause “ Runuing Train Thefts, ™ which
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" my" Committee contends should not™ be adri:issible, nor should it be possible
for such thefts to occur while goods are in transit. '

With reference to Risk Note © B, ™ it is observed from the freight tables’
that the average reduction allowed for booking at Owner’s Risk isbapproxi-
mately one-tbird of Railway Risk rates, and it is felt that in view of this
small difference, the Railway Company’s Jiability should inciude pilferage or
loss of the contents of any particular case, provided the value of the pilt%raﬂ'e
or lost goods exceeds 1-3rd of thé value of that particular package. T

It is the experience of the Members of this Association that when goods
are booked at Owner’s Risk, pilferage invariably takes place, and the general
opinion is that Railway employees have means of ascertaining that no respon-
sibility attaches to the Railway Companies, thus encouraging dishonesty
owing to there being no Police or Railway enquiry as claims are inadmissible
exceph in such instances as are mentioned in the Risk Note.

In the case of goods which have been tendered to and accepted by any
- Railway Administration as being in good order and against which a clear
receipt has been issued, the onus of proof should fall on the Railway Company.
The only exceptions being damage by strikers, rioters, collisions or fire, pro-
vided every reasonable care has been taken to protect the goods. My committee
?uigrgesu that Risk Note Forms “-B” and “H» should be corrected as
follows :— '

 Destruction.—Due to the action of strikers, rioters, collisions or fire,
provided ressonable care has been taken to prote:t the goods ia
their custody.

Damage.—If due to rough or careless handling, the Railway Company
concerned should be responsible for any claima avising which in
amount is more than 1-3rd of the value of any particular pack:
age, the onus of proof being with the Railway. :

Deterioration.—This should be carefully defined.
Line 15.— From any cause whatever >’ should be deleted.

Line 16.—After consignment or any portion of the contents of a parti-
cular case provided the value of the damaged or lost goods does -
- mot exceed 1-3rd of the value of the case.

Line 16, End.—If the onus of proof is placed on the Railway Company
these lines should be deleted. '

'With regard to Risk Form * X ”, as this stands at present, the liability of
$he Railway Company is fixed at Rs. 100 only, and in view of the high cost of
all commodities, my committee is of opinion that the amount of liability on
the part of the Railway Company should be inoreased to at Ieast Rs, 500.

Copy of a letter from Messrs. Samuel Fitze and Co., Iimited, Caloutta, to the Serial No, 624
. Association, dated the 16th May 1922. :

In confirmation of our interview with you last week, we beg to state "that
the following are the main facts regarding the missing bale of goods, in con-
nection with which we have been unable to obfain.any redress from the Rail-
way Company.

Two bales of carpets were despatched from Mirzapore to Caleutta under
one Railway Receipt at Owner’s Risk, and only one bale arrived in Calcutta.
A short certificate for one entire bale was given at the time delivery was taken
-of the other bale.

On our presenting our claim for the value of the missing bale we were
informed by the Bast Indian Railway Compauy that as tha two hales had been
booked under one Railway Receipt at Owner’s Risk under “ H ” Receipt, the
Railway Company were not liable for paré loss or damage, 8s this loss was
governed by their clause under Running Train Theft.

198RB



Serisl No, 70.

[T

We, therefore, lost the value of one bale of carpet (Rs. 500), although' the
difference between the freight at Owner's Risk rate and Railway Risk rate was'
in the neighbourhood of between Rs. 2-12-0 and Rs.-3-8.0.

‘We are given to understand that in a number of similar cases where the
consignor or consignee has made a claim for the value of the lost part consigns
ment, the Small Cause Court verdict has been given in his favour, whereas on
the appeal being taken to the High Court the verdict invariably has been:
reversed in favour of the Railway Company. ’

Another case is where we sent abale of goods to the Viotoria Hospital,
Darjeeling, on account of the Lady Hardinge Linen League, The bale - arrived
in a damaged condition, and although the Medical Officer-in-Charge of the
Hospital applied for open delivery, this was refused on the assumed rule that
when goods were booked at Owner’s Risk, open delivery was not at any time
given.

We enclose the file of correspondence

#Not printed. . v
oL printe in this case for your referemce,*

~

Ne. C, M.-4-1918, dated 2nd April 1918,
From—Me. H, C. JewsL1y, Secretary, Caleutta Trades Association, -
To=The Secretary, Railway Board.

By direction of the Committee of the Caloutta Trades Association I row
have the honour to reply toyour letter No. 674-T.—-17, dated 31st October
1917, with reference to the working of the Indian Railways Act,

The question has received the careful attention of my Committee, and in
response to a circular issued to the several members of the Association, certain
complaiats regarding rates and other defects in the Act have been duly brought
to the notice of this Association, amongst which the following appear to call for
special attention.

1. Responsibility for the loss, destruction or deterioration of goods
délivered {o a Railwey Administration for carriage by railway.—In this
connection Messrs. Sammel Fitze and Company, Limited, bave placed at.
the Associstion’s disposal copies of the correspondence which has passed
between themselves, and

(2) The East Indian Railway, and
(b) The Chairman, Railway Board. |
Their letter dated 1lth February 1918, to the latter gives a full resumé

" of the facts of their particular grievance against the East Indian Railway, and it.

is, therefore, unnecessary for us to deal with the matter in detail.

My Committee have gone very closely indeed into this case, and it would
appear that a very strong case' has been made out for the necessity of issuing-
Kutcha Receipts for such goods as are duly tendered to a-Railway Administra~
tion for carriage by railway toup-country stations, provided -the goodsso
tendered are properly marked in accordance with\the.rules of the Railway
Company in question. The present system of not granting receipts until the
goods are actually ready for despatch is one which hasm met with unanimous
disupproval of the members of this Association, who are strongly of opinion
that they are deprived of any measure of protection aguiust loss, destruction

or theft.

The next point in connection with Messrs. Samuel Fitze and Company’s:
complaint is their inability to obtain any, redress from the East Indian Railway:
with regard fo the cases alleged to bave becn lost from the sorting yard at'
the Howrah Goods Shed, and with reference to this point the Committee-
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would respectfully draw your attention to section 72 of the Indian Raijlways,
Aot which reads as follows :— <t

“ The responsxtzlhty. of a Railway Administration for the loes, destruction
or datenpratm:_x of animals or goods delivered to the Administra-
tion to be carried by railway shall, subject to the other provisions
of this Aot, be that of a baiiee under seetion 151 of the Indian
Contract Act, 187: (IX of 1872).”

As also to section 151 of the Contract Act referred to :—

“ In all cases of bailment the bailee is bound to take as much care of
the goods bailed to him asa man of ordinary pruderce would,
under similar circumstances, take of his own goods of the same
bulk, quality and value as the goods bailed .”

. In considering these two sections together, the Committes are of opinion-
that a very strong case could be made out agains$ the East Indian- Railway,
and your Board’s attention is particularly directed to this case.

2 *  servanTs oF INDIa sociE®Ys *
. BRANCH LIBRARY
3. » 'y » BOMBAY . *

4. Responsibility of a Railway Company for the loss of gnods accepted

Jor conveyance to o particular destination beyond the limit of ils cwn line of
railroad.—This question has been raised by the French Motor Car Company,
Limited, who complain that they are unable to get any redress from the Great
Indian Peninsula Railway for the loss of a box containing two taximeters
worth Rs. 600 which was despatched to them from Bombay by goods train
at owner’s risk. 'The Great Indian Peninsula Railway are "able to prove that
the box in question was made over by them to the- East Indian Railway and
consequently they deny any liability for its loss. The East Indian Railway
likewise deny liability on the grounds that the box was booked af owner’s
risk, but admit the firm is entitled under section 75 of the Indian Railways
Act, to amaximum compensation of Rs. 99, which the East Indian Railway
are agreeable to pay.

In this connection T am. to direct your attention -to the English Law on
the subject, which is as follows :—

* If a Railway Company accept goods for conveyance to a particular
destination beyond the limit of its ownline of railroad, and the
goods are lust while in the hands of another Bailway Company o
whom, they have been delivered to be forwarded on the journey,
the first Railway Compiny is the party to be sued by the owner.
of the goods, as being the party contracting with him for the
conveyance of them, unless the Company has by express contract
limited ite liability to loss and damsge occurring oun its own line
of railway, *

from which it will be seen that the first Railway Company contracting with
the consignor for the conveyance of the goods™is liable for any loss or damage
occurring to such goods while in the hands of another Railway Company to
whom they have been delivered to be forwarded on the journey. My Committee,
therefore, feel that this question should be carefully gone into by the Railway
Board, for the reason that as matters now stand, a consigonor is unable to fix
responsibility upon any particular Railway Company in the case wlere goods
are consigmed to a station beyond the limit of the receiving Railway Company’s
railroad and are subsequently lost in transit. '

2 . L » . L 2 . ¥
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No, 3141.22, dated 18th May 1922,

From—The Secretary, United Provinces Chamber of Commeras, Cawanpore,

To—~The Secretary to the (Government of the Uuited Provinces, Public Workse
Department, Railway Branch.

I am directed to acknowledge the receipt of your letter No. 175-60-1922—

Chamber of K. E., dated the 5th May 1922, forwarding a copy of a letter No. 505-T.—21,

Commerce,
Cawnpore.

Serial No, 71.

dated the 15th-17th April 1922, from the Governmert of India, Rrilway Depart-
-ment, on the subject of Railway Risk Notes and inviting the Chamber’s views
on the points raised therein. '

In reply I am to eaclose a copy of a letter addressed by me in June 1921,
to the Director of Industries, United Provinces, on this subject. The views of
the Chamber in connection with these risk rote forms are stated at length in
that letter and my committee have nothing to add to it. The letter covers both
the poin's specifically mentioned in paragraph 4 of the Government of India’s
letter. The grievances of the mercaniile community in respect of these risk
notes, particularly risk note forms B. and H., are of very long standing, and
now that the Governmeut of India have at long last, taken up the questiom
of revision of these risk notes, it is strongly hoped thut the grievances, set out
in my enclosed letter, will receive full "consideration. My committee are
emphatically of opinion that forms B. and “H. should be so modified as to
make the Railway Administration liable for all losses whether of full or of part
consignments of packages and for damages through undue detention, wrong
despatch, otc., unless the Railway concerned prove that the loss or damage was
not due to any fault of its employees.

No. 9344, dated 13th June 1921, .
From—The Secretary; United Provinces Chamber of Corﬁmerce, Cawapore,
To—The Director of Industries, Cawnpore, United Provinces. A
I have the honour to acknowledge the receipt of your letter No. 1946-M.—

(E), dated the 9th-13th May 192] and the enclosures on the subject of risk note
forms B. and H. and in reply to say as follows :— o

The grievances of the mercantile community in respect of these forms are
of very long standing. They date as far back as the publication of the Indian
Railway Bill in 1688, when the Bombay Chamber of Commerce strongly
opposed those sections in the Bill, which empowered the Railway Companies to

-introduce such forms. On the passing of the Railway Act the said forms

were introduced with the approval of the Governor General in Council.” Ever
since the introduetion of the forms agitation for their abolition or amendment
has been going on. Most of the Chambers of Commerce and other Commercial
Associations, both European and Indian, have taken partin this agitation. Year
after year the Indian Industrial Conference kas urged the abolition or medifica-
tion of the forms. : '

At the conference of the Indian Railway Association in October 1914
some modifications were agreed to and the forms were so amended as to make
a railway company liable for the loss of a complete consignment or of one or
more packages forming part of a consignment. Butf the small protection thus
afforded to the consignors by this amendment has in practice been found to be
more shadowy than real. The exceptions under ¢ wilful neglect ’ given at the
end of the forms generally always protect the Railway Cowpanies from lability.,
Nothing is easier for a railway administration than to detlare thatthe loss was

_ oaused by robbery from a running train ; and thus be absolved from all respon-

sibility in the matter. Moreover, the onus for proving ¢ wilful neglect® even-
for cases not covered by the  exzceptions’ is on the consignor and not on
the railways. It is almost -impossible toestablish such a proof in a court of
law. The result, as we see, is that a suit for damages in such cases seldom, if-
ever, succeeds. f

The attitude of the Government of India which repeated protests and
complaints on the part of almost every section of the mercantile community in

»
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this country has so far failed to alter—seems throughout to have beeh that con-
signors knowingly undertake the risks invoved under forms “B " and “H ", in
order to take advantage of a specially reduced rates, and that, if they want to
cover these risks, they should elect to send their goods at  Railway Risk * and
pay the full,or higher rates. The argument sounds plausible enough but will
zot bear close examination. It does not take into ascount the difficulties of the
consignors in the matter. The difference between the two sets of rates is
very great. So long as the iower or concession rate exists, and in spite of the
disadvantages attaching toif, is accepted by a large body of consignors, the
others, even though they would like to pay the higher rate and avoid the
risk, are compelled owing to keeness of competition, to choose the lower rate.
From the enquiries made by this Chamber from its constituents it appears
that the mercantile community would generally welcome the abolition of the
concession rate and the fixing of an uniform rate, higher than the concession
rate, and lower than the full rate, say the mean of the lower and higher

rate,

There are certain responsibilities in respect of consignments entrusted
to railway administrations from which as common carciers, they should in
no case be absolved, irres<pective of the question of higher -or low rates.
Consignors and consignees have very often fo suffer great inconvenience and
heavy losses, such as in cases of perishable goods, owing to abnormal delay in
delivery caused by the gross carelesspess of the Railway .servants, in the
way of detentions, wrong despatcly, delay in transhipment, ete. The meréiless
handling of goods by the Railway coolies while loadirg and unloading often
causes serious damages to some consignments. The mere fact that a concession
* rate wis paid should not be enough to absolve the Railway administration from
responsibility in such cases. But {from the common fate of the suits brought
against the railways, from time to time, it is clear that the forms “B ”and “ H ”.
do completely protect railways. To the best of the information of the
Chamber the railway administration in England are in every case responsible
for loss or deterioration through undue detention and delay caused by careless-

. Mess.’

As has been mentioned atove, the railways generally escape liability
by pleading * robbery in a running train,’ it being generally impossible for the
poor eonsignor to establish the contrary. Now, most of these running train,
robberies, assaming that they really occur so frequently as the railways would
have us believe, could be prevented by the small precaution of securely locking
the wagons instead of merely bolting them and making a pretence of securing
them by a meaningless bit of string and seal. This is only one example of
the many small reforms that could be introduced by the railways with advan- ~
tage. But in the safe security afforded by the Risk Note forms they do not
care to take any steps in the matter. While on this subject I would also refer
to the most unreasonahle imsistance on the part of Railways about the con-
signors signing ruilway risk note form A, even in cases when the packing is

"quite new and sound. The intending consignors, realising their utter helpless-
ness-in the matter, have to submit to this most unreusonable demand. It is
superfluous to say why the demand is made.

The Chamber is, therefore, strongly of opinion tbat the forms in question
should be abolished or at least go amended as to make a railway administra-
tion liable for all losses whether of full or of part comsignments or packages
and for damages through undue detention, ete., unless the railway proves that
the loss or damage was not due to auy fault of its employees. It is however
doubtful whether it will be much use taking up the matter afresi with the
Government of India just at present. Consideration will be deferred pending
the publication of the report of the Indian Railway committee, who will
probably deal with the subjeot. The report of the committee is expected to
be put out shortly and it would be better if the matter is taken up with the
Railway Roard after seeing what the committee have got to say ahout these

forms.
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Dated Calontta, the 20th May 1922,

¥rom—The Secretary, Indian Piece-Goods Association, 20, Noor Mull Lohia Laune,
Calﬂutta’

To—~T. V. Saissacinr Iveg, Esq., M.L.A, Chairman, the Railway Risk Note
Revision Committee, Simla. .

‘With reference to the communiqué dated the 21st April last wherein the
appointment of your Committee by the Government of Indis, with you as
tkeir Chairman, was anmnounced, we beg touddress you as follows very
fully ou the whole question of revision of Risk Notes from the various
paints of view.

Geneva’ Remarks.

"1, The first and foremost thing to be horne in mind is the seriousness of -
the problem of waste hrought 1havy hy Ing and damage in transit which is a
great economic loss to the emintry.

2. The responsibility of the Railway as Carviers is limited first by the
Indian Contract Act and then by section 72 of the I[ndian Railways Aect.
Under the former, the Railway is bound to take as much oare of the goods
enirusted to its charge.as a man of ordinary pradence would take of his own
goods and this liability is again farther limnited by the Railway Act (Yec. 72)
wherein it is provided that by an Agreement on a form approved by the
Governor General in Council, the Railway Cowpany can further reduce its
responsihility under the Contract Act.

3. An Agreement is an agreement to the terms of which the contracting
parties should be able to agree without demur from either side or in other words
the terms should be fair and readily acceptable to hoth parfies. Therefore, one-

-party should not be compelled by undue pressure to accept conditions imposed
on it by the other party in a state of helplessness, .

“dy, Railwayé are Transportation Agencies meant to render service to the
public and are there for attaining public good. And it is therefore imperative
that grods entrusted to their eare should be available for delivery at destination
and must not be entirely, and mostly, lost to the owners. If this -is not the
object aimed at, it must result in Railways bring utilised, in respect of goods
carried by them, by dishonest people as the means of increasing their 1illicit
gains. We would like to'make it clear that it is not intended to imply by this
ubservation that the Railway staff in general are dishonest, but considering the
class of men emplored in the lower menidl grades, and thke very low salaries
that they draw, the temptation that is thrown in their way by the Risk Note
conditions does not mike such staff over honest, and with such conditions
prevailing, the higler staff at stations are not liable to be very careful.

5. Also while it is not claimed that the Railways should carry the goods in
fire-proof and thief-proof vans and store them in similarly secure godowns, it is
expected that the Railways should avoid all chance of losses by doing the
utmcst in their power.

-

6. When the staff know that their employers are not responsible in any
way in respect of certain cowmodities and that when claims are preferred
the Railways, bey nd repudiating them on the streagth of Risk Notes and
expressing their regrets, have not got to pay anythingin the way of compen-
sation and do not, therefore, recover auything from the staff or are not anxious
even to locate the responsibility, the staff become bold and are tempted to be
¢.veless, and in some cases dishonest. - ' '

7. Thus we see that -pilferage's and thefts in the case of consignments of
Ghee, Fresh fruits and Piece Goods are great, because it is a well known fact
that these consignments are mostly booked at owner’s risk.
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Risk Note Faorm * A"’

8. Although Risk Note Forms “ B ” and “H * are the most important
ones we propose first to deal with Form “ A.” The main object to be attained
by Form “A™ is that the Railway should not be held liable for loss caused by
8 reason for which the owner was primarily responsible. Thus if a tin of Ghee
was tendered without an outer cover of wood and the lid or the hottom gave
way in the course of handling and contents escape 1 the Railway should not be
held responsible. Similarly, if a bale cf Piece Goods was not securely packed
and bound tight with iron bands.and if the bale got torn and insecure and the
contents esciped the Railway should not be held responsible, but if, on the
other hand, a tin of Ghee is broken open or a bale of Piece Goods is tampered
with, the Railway should be clearly liatle.

9. It is perhaps within the knowledge of the Railways that their staff
obtain Risk Notes on Form “A " without any good grounds, and that securely
packed bales are described as loosely packed, and the merchanis are obliged

“to accept such remarks in order to save detention to the goods, becntse, if

they object and refer the oase to District Traltic Superintendent it would take
at least two or three days before an Inspectcr would come and in the mean-
while goods will be lying on the Ruilway premises exposed to great risks.

10, So that if Risk Note Form “ A’ is faken in genuine cases, and strict
orders are issued that every case of urnecessary harassinent to the public would
be taken serious notice of and if this order is acted upto, a gr.at deal of the
evil under Furni “A’" would be avoided, but this can only be attained if the
receiving station staff, particularly at the big terminal stations, bring to notice
all cases where a well packed bale is received and the Railway Receipt showed
that it was loosely packed or a sound bag is received while it was deseribed to be
torn and if in all such cases the staff are punished, the complaints in respect of
Form “ A" will disappear.

Forms “ B and © H.”

11. In the first place, the difference between the Railway Risk and the
Owner’s Risk Rates should not be such as {o prevent the merchants from tak-
ing advantage of Railway Risk Rntes when they desire todo so. In the report
of the Departmental Committee of the Board of Trade in London published in
1911 and referred to on pages 573 and 574 of Railway Board’s Monograph on
Indian Railway Rates, 1t was distinetly pointed out that in the interests of the-
public it was imperative that the Railway Companies should not be in a posi-
tion to put undue pressure on traders toaccept liability for loss or injury to
traffic and the same Committee said that alternative -higher rates at Railway
Risk should be commercially reasonable alternative rates. In their opinion
differences of even 20 to 20 per cent were considered not reasonable, as they
considered that these differences were greatly in excess of thé actuarial value
of the risk so that the alternative rate could not be a really reasouable alterna-
tive rate uvless the public could take advantagoe of it freely. If the Insurance
Premia of the Marine and Fire Insurance Companies were high, the public and
the traders would not have been able to take advantage of the safety, offered
to the trade by such companies. The very fact that Railway Risk Rates ore
‘hardly made use of in spite of heavy ond continued losses, ts a prim& facie
evidence that the Railway Risk Rales in India are unduly high.

12, We would confine our observations in the above connection . to Piece
Goods. Under the new classification of goods introduced from 1st April 1922,
the Owner’s Risk Rate is fouith class or *62 pie per maund per mile and the
Railway Risk Rate is sixth class or ‘96 pie per maund per mile or the per-
centage of the excess differenca is 54 To a wholesale dealer, who deals in
wagon loads, the margin of profit batween the mill price, and the price, the
wholesale dealers get from the retail dealers is small, and in some cascs, there
is hardly any margin at all. Besides, the great-delays that take place in transit,
which irtave nowadays become customary, lock up large sums of capital for a
loxg time without earning any return, and when tlie goods do arrive at destina-’
tion, after delays, the wholesale dealers are naturally anxious to dispose cf the -
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goods at once even at a small margin and the profit per bale of fiv: maunds is
on an average, not more than Rs 8 to 10 and if Rs. 4 to 5 goes out of it in
the way of paying for Railway Risk Rates the already low profits arve further
reduced by 50 per cent and this ;ould make business impossilsle. Thus even
in the past with a difference of 32 per cent between the Railway Risk and the
Owner’s Risk Rates the wholesale dealers were unable to take advantage of
the Railway Risk Rates in spite of huge losses, and the wholesale dealers are
not a negligible quantity because the retail dealers are hardly in a position to
lock up their capital and to take the risks of transit on account of the small--
ness of their holdings. But for the wholesale dealers the price of the Picce
Goods to.the consumers would be much higher.

13. We are sorry we are unable to understand the argumeni. of Colonel
Waghorn, President, Railway Board, which be put forward in the Assembly,
that the Railway Rates would have to be high if the Railways were required
to take greater risks than they did. So far as we can see and so far as Indizn
Piece Goods are concerned, the commodity we are interested in particularly,.
we find that the increases in Railway Rates from st April 1922 have been -
threefold. Firstly, the Owner's Risk Ratle has been enhanced from 2nd Class:
to dth Class, ie;; from ‘60 pie to 62 pie, i.e., by 24 per cent. Secondly, the
Railway Risk Rate hos been enhanced from old third class to new sixth class,
f.e., from 66 pie to 96, i.0., 45 per cent. Thirdly, the difference between the
Owner's Risk and Railiway Risk Rales, which was formerly 32 per cent. is.
now 54 per ceit. All these go lo show (hat one endecrour of the Railway
Board, so far at least the Piece Goods trade is concerned, has been (o debar
the Piece Goods merctants from taking any odvantage of the Railway Risk
Rates. Thus the 'merchants to-day, ot lesst in the DPiece Goods trade,.
have “stronger grounds for complaint than they had ever before. All the
venalfy which the Railwny Board couwld impose has already been imposed.
on us but mnothing hag so far been done tao minimise our loss. In this.
connection if it not be considered out of order, and if our remarks are
indulgently taken as coming from those who have been great sufferers, we
would take the liberty to respectfully meution that Colonel Waghorn has
already taken from wus all that he would and could take if he were to give us
more safety, which we very much regret we have not yet got.

14. The Risk Note Forms “ B ”” and “ H” provide that a Railway is not .
responsible for any loss or damage, except in the case of loss of a complete
package or a consignment due ;— :

(a) either to the wilful neglect of the Railway Administration

(6) or to the wilful neglect of or theft by Railway servants
but this * Wilful Neglect '’ does not include Fire, Running Train Robbery or
any other unforescen events.

15, We will mow deal with the various detrimental aspects of these con-
ditions.

There have been several cases in which claims for losses have been declined .
by the Railways on the ground that they were due to Running Train,
Robberies. Under the definition of the terma Robbery in the Penal Code there
mu:st be violence or threats of viclence to cnll thefts Robberies, but; in no-
case th¢ Riilway Companies, at least in their correspondence with the consti--
tuehts show or prove that the thelts committed in such- cases were accom--
panied with violence or fear of violence. Therefore, the Risk Note conditions
should be such as to require the Railways to prove that actual and real robbery-
was committed before they can be absolved from respongibility and the term
RBuning Trein robbery must not include robberies committed while the-
trains were within station limits and were not actually ranning. It is impera-
tive that running train robbery must be proved as running - train robberies.
Inferences and assumptions should not entitle the Railways to repudiate claims.
on the ground that running train robbery tock place. If only running train
robberies were the occasions which absolved the Railways froin responsibility
we would be satisfied if the conditions as suggested above were imposed,

but under present conditions demanded by the Risk Notes such limitations-
would be futile unless and until the rest of the conditions disappear at once.



83

16. The whole erux of the situation is. that tlie party suffering the loss
has got fo prove that ther» was.wilful neglect on the part of the Railways or
their servants or theft by their- servants to ‘make the Railways liable for the-
loss, and these epuditions are worse than the eondi ion of runping train.robbery,"
and the Railways haye been taking advantage of the former and are thus.
putting the merchants to heavy losses. It is imprecticable. cn-the part of the. -
publio to prove that the Railways ov their sialf were neglectful or that the
Railway - staff' committed thefts.. Thus. the whole thing amounts. to this.
Goods worth thousands of rupees may: be entrusted to a. Railway for- carriage
and the Railway may lose the whole of such' goods without the owner being
entitled to receive a single pie in tHe way of compensation, and this fact being
widely known it tempts the lower menial- class of Railway employees 4’;3
commit thefts themselves or to connive with. outside thieves, as some of the:
evilence before the Railway Police Committee disclosed.. And af the same time.:
thexe is another worse effect wiich is only natural. The staff in graies higher-
than the menial staff get demoralised in this sense that they become careless
and negleetful of the interests of the public.in respect of the goods entrusted to
the Railways. : K '

17. Although the Risk Note condition does not lay ‘down that the onus of’
proof, that the Railways were wilfully negligent or that their staff committed
the theft, lies on the owner, it is automatically so. When the Railways put
forward the plea that due care was exercised bv them in the earriage-of the-
goods and that the Railway staff did not commit the theft, it then falls on the:
party suffering the loss to disprove this or to prove otherwise. Both of which.
are impossible. Tle goodsremain in the hands of the - Railways for days and
weeks and in some cases for months, travel - over hundreds of. miles passiag over
several Railways and for the party to prove that the Railwavs or the staff were -
neglectful wilfully or that the Raiuway -staff committed the theft, it would he
necessary to book men along with the consigznments in each case from start to
finish fo find out whether one of the above happened. We do not see than
anything else would enable the owners fo get the necessary proof:

18. Then there is a-case of complete absolving of Railways from responsi<
bility in the case of fire.  If the.fire was caused by spontaneous cambustion or
due to a spark from the. engine then there would be some excuse but there
Liave been instanoes where fite could .not be said to have ocourred through.
these causes and such fires might have besn dua to hot axles, naked lights, or
staff carelessly smoking, and if in these cases the Railways are not held liable -
simply because. they have charged Owner's Risk Rates, which- are-paying - rates-
to the Railway and are the.trade rates, with an impossible alternative Railway

_Risk Rate, the Railways aause more evil than good.

19. In our opinion the Railways should be held liable for completa loss of
a package or a consignment in any cas», and it is also equally imperative that .
in the case of pilferages where more thau one-sixth .of the goods in a . package -
is lost.the Railways should be held: responsible. Cases have -happened where
several bales of Piece Goods each containing goods worth Rs 600 to 700 have -
arrived with a few picces of cloth not worth more than Rs. 60 to 100. This -
process of waste is neither good for the- community nor -for -the Governmeat,.
and not even for the Railways. _

20. We find from the report of the Interstate Commerce Commission -
(Voluime 57, February—June 1920)that it was plainly said in America that the:
problem-of waste due to loss and pilferage of goods in transit was a very serious
one from a public and national poiut of view and it was strongly remarked
“that anything that could be dune to reduce such loss and.damage was:
manifestly in the interests of Carriers and Pa'dio alike.”

21. We would now sum up.:—

(1) The process of waste that is going -on,-onr Rail‘ways, demaralises -tha
Public servants, as Railway servants are Public servants..

(2) The Railway staff are getting more careless of Publicinterests,.
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(8) The loss of vigilence and care on the part of fhe 'Railwhy people is
: an inducement- to dishonest people to take advantage of the
same, -

(4) The economic waste in money, labour and materials, piled from day
" to day and over all Railways in India, is & great loss to the
Country.

{5) The price-of geods must increase through such losses.

(6) The capitalists in the way of wholesale dealers are getting shy -and
their systematio and repeated loss of .money is curtailing their.
:sales and savings and thus also their power in .assisting towarda
Industrial Development of the Country. ‘

.22, The whole question deserves to be considered from & very broad point
of view'and not only from the point of view of responsibility of the carriers te
the owners of goods in 2 particular transaction, although we wouldemphatically
point out that even as between two contracting partiesthe present Risk Note
conditions enable-one of the parties, viz., the Railways, to exercise undue
pressure on the other party to accept unreasonable conditions, We have
proved this conclusively.

23. ‘We the:efore pray that+— _

te) The difference between the Ownet’s Risk and Railway Risk Rates

should mot be more than & to 10 :per ccnt and this percentage
should be attained by reducing the Railway Risk Rate and not.
by increasing the Owner’'s Risk Rate because we have proved
that the taxation in the way of bigh rates in cases where the
Railways carry geods at- Owner’s -Risk has already been heary
(vide Paragraph 13 and the footnote below).

(8} In order to remove temptations from the way of the Railway staff
and to make the Rajlways take greater care, it is imperative that -
ell conditions of wilful neglect, ete:, should be removed and that
the Railways should be beld liable for complete loss of a paclage
or also where the loss is. more than -one-sixth of the value of the
goods in a package.

{¢) Running train robberies.6hould be proved by the Railways and the
onus of proof must lie -enfirely on the Railways te show that

_ there were actually Running Train Robberies. . '
{d) Tn the.case of fires, the Railways should prove that it took place

in spite of all precautions taken by them to prevent fire and to.

minimise losses after the fire took place and the onns of proef
must lie on the Railways here also. '

»

- Nore.—While in Iadia the entire tendency is towards enbancement in taxation and in
Railway rates, the English and Welsh Railways bave announced important reductions in rates
for goods traffic with-the-view to promote the revival of trade. = In moving the appruval of
the minutes of the Railways and Transport Commitfee of the London Chamber, Mr. George A.
Mitchell eaid that they had always recognized that the railway eompanies were in a position
of great. difficulty, but they bad alro.felt that a reduction of railway rates was absolutely necese
eary for the restoration of trade and to confribute to a reduction of unemployment, and they
were bound to take action in pressing the companies to mske a reductivn. He thoaught the
railway companies would be forced soomer or later to make more drastic reductions than they
had made and anticipate the reduetion in the cost of living, Mr. James Morton, in seconding,
said the high costs in railway transport and dock charges were more than snything else pro-
ducing unemployment in many of tﬁe trades where unemployment was rife.”

1t is to be noted that in England it has been recognized tbat for the revival of the trade
and to reduce unemployment, the railway rates are to be reduced and this reduction in railway
rates bas taken place in England in spite of arguments on bebalf of Railways “ owing to high
expenses, the railways required the bigh rates ” but in India the railway rates and fares are con-
siderably going up and the result will be that there will be a big drop in Trade, Commeroe and
the Industrial development of the Country. The enhancements in railway rates on articles
whioh comprise the bare necessities of life, véz., food and clothing (eg., Fiour, Ghes, Picce
Goods) must mean great hardships, especially when taken together with the heavy losses which
take place in Railway transit and which have got o be counted along with the enhancements
in raill)way rates in fixing the prices, the level of which roust necessarily go up.

- % L, PANDYA,
‘Secrelary
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‘Telegram duted Rangoon, the 26th May 1922,
From-=The Burma Chamber of Commerce,

To—The Secretary to the Government of India, Rsilway Department (Railway
*  Board), Simla.

Seﬁﬁl No. 73-

Your letter No. 505-T.-21, dated April 17th. “This Chamber iz in favour gmg“ o'
of owner's risk note being retained, but considers that its terms should be Commerce,

made less onerous to the consignor.

Rangoon,

No. 66, dated Bombay, the 24th May 1922, Serial No. 74,

From—Musss. Gocurpas J IVRAT DAYAL ARD Harstvar  Varr, Honorary Joint'
Seoretaries, Bombay Native Piece-Goods Merchants’ Assnciation,

: To—The Assistant Secretary, Railway Department (Railway.Board), Simla.-

We are directed by the Managing Commiitee. of this Association to Bombay, ece-
aeknowledge the receipt of your létter No, 505-T.-21, dated the 17th ultimoGeods

and to sen

- i inio t subi i ! tee. Merchants
to yuu their opinion on the subject therein re'erred to as under :— JNoroRafts

‘With regard to query No. 1, our committes think that both Risk Notes Bombay.

Forms “B™ and “ H” require modifications on the following lines,
iz., that the onus of proof on the eonsignorsshould be refoved and
tbrown on the Railway Companies in a olaim for compensation
arising out of loss of goods entrusted to & Railway Administration
for carriage. _ o
With regard to query No. 2, the werds loss, destruction, or deteriora-
. tion used in Risk Notes Forms should be defined in such a
manner as to secure the right to compensation for the whole or
patt of the goods. -

Our committes think that the number of thefts have been very frequent
and the lass especially to the commercif! community is very heavy and there
js a legitimate grievance ahout it. ‘

Railways are transportaiion Agencies to render service to the public ang
it is therefore imperative that the goods entrusted to their care should be
avalable for delivery intact, but, it should not become the means to dishonest
people of increasing their gains. The conditions of Risk Notes give great
facility and temptation to men employed in the lower grades getting small

salarics. When these people know that Railway Companies are not responsible -

in any way to the consignors, they are tempted to resort to pilferage. Although,
our committee is fully alive to the fact that when merchants accept the liability
as to the Risk Notes, they should not have legitimate grounds for, complaint ;
but, the frequency of thefts have become so intolerable that there should be a
reraedy to stop such frequent thefts. Majority of Railway Companies are
owned by Government and have: practical monopoly to dictate terms and
compel people to accept arbitrary terms which is most improper and unjust. It
is the duty of a respounsib'e Government to see that public arnd especially the
commercial communpity are not deprived of the benefit of the ordinary law in
this connection When goods are tendered at Railway Stations; frivolous
excuses are put forward to refuse to book the goods at Railway Risk and
consignors are compelled to accept owner’s risk note even though tiey would
be willing to_consign their goods at Railway Risk by paying extra charge.
We have no desire to suggest that Railways should earry goods at their risk at
a low rate. Our.«committee suggest that goods should be accepted by Railways
at Railway Risk at a slightly increased rate. With regard to badly packed
goods, there ought to be some arrangement at the Railway Stations to look into
the question of defective packing there and then by a separate inspector and if
_ there is any remask as to defective packing, there should be arrangement at the
receiving stations to see whether the remark was correctly made or it wassimply
put forward to force the consignor to accept Owner's Risk Form and if the
remark was not justified on seeing the condition of the goods at the destination,
serious notice ought to be taken of the person who matle the remark.

Lastly, our committee think that Railway Goods Rates have lately been
sutficiently increased and the Railways can now carry the goods at their risk.
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‘No. 849-1922, dated Bombay, the 25th May 1928,
From—The Secretary, Bombay Presidency Trades Association, Limited,
To—The Arsistant Secretary, Railway Department (Railway Board), Simla.

With reference to your letter No. 505-T.-21, dated 15th April and suh-
sequeit reminder dated 22nd May 1922, it is much regretted that owing te
the absence of a large number «f Members the matter has not reccived more
dctailed considiration by the Committee.

I am however directed to sav -that, with regard to paragraph 4, sub-
paracraph (i), it is considered that the terms of Risk Note Forms “B” and “H "
should be modifiel. Psragraph 4, sub-paragraph (if)—in this reference my
Committee consider thut the wording of the Risk Note forms should be altered
to secure cousignor's rights under the circumstonces mentioned but would
sug gest that, in cases of doubt or difficulty, an Arbitration Committee would

#po-sibly prove of value, such a Committee being formed, say, of two represent-
atives of the Rai'way and one each from the Trades Association and Chamber
of Commerce of the province ooncerned. '

No. 409-R, dated Caleuita the 26th May 1922,
From—The Acting Secretary, Indian Mining Association,

To —The Secretary to the Government of India, Railway Department (Railway
Board), Sim!a. .

T have the honour to acknowledge the receipt of your letter No. 503-T.-21,
dated 37ch April 1922, dealing with the proposed revision of the forms of
riilway visk notis and the apprintm:nt of a Committee to eaquire into and
report on that subject.

In reply to your request for obsetvations or suggestions on fhis subject,
I am directed to say that the Committee have no useful observations or sug-
gestions to submit with reference to the points raised, and they desire the name
of the Indian Mining Association to be identified with the views expressed by
the Bengal Chamber of Commerce on this question.

No. 14-R.-8, dated Karachi, the 26th May 1922,
From—The Secretary, The Karachi Chanber of Comweree,
To ~The Secretary, Railway Department (ifa.ilway Board), Simla.

1 bave the honour to acknowledge receipt of your ecircular letter
No. 505-T.-21, dated the 15th-17th April 1922, to Lincal Goveraments .and Ad-
ministrations Railwavs’ Chamhers of Commerce and other public bodies,
stating th:t the Government of India have appointed a Committee to ¢onsider
the question of the revision of Railway Risk Notes, and inviting opinions
on the form, construciion and application of the Risk Notes in use af present.

In reply my Committee desires to offer the following comments : —

. Relerence Paragraph 4 (i) of your letter —My Committee is of opinion
that the principle of throwing the onus_of proof on the con-
signor in a claim for compensation does require modification,
as Risk Notes “ B and *“ H ** in their presenf form are dis-
tinctly one-sided. '

Reference Paragraph 4 (i7)—My Committee takes this paragraphto mean
that the Railway Board contemplates the inclusion in Risk
Note Forms of compensation for the loss of a goriion of a
package, which relief is now excluded under Risk Notes “ B "
and “ H.” If this be the case, my Committep considers that
this relief should eertainly be afforded. :
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No. 7-10-7, dated Calcutta, the 27th May 1992, | Serial No. 78,

Fron—K. M. Punnus'mf, Esq., M.A., Secrotary, Indian Mini ng Federation,
To—The Secretary, Railway Department; (Railway Board), Simla.

;[Btam direoted to acknowledge the receipt of your letter 503-T.-21, dated ;.‘;m ggf,';i'lfs

h - L] » .
- the 17y April 1922, inviting an expression of opinion of the Committee of the CBleuttam
Federation regarding the proposed amendments of the Railway Risk Note -
Forms npw engaging the attention of a Special Committee. '

2. 'With regard to your enquiry as to whether the principle of throwing
the onus of proof on the consignor i1 claim for compensation arising out of the
Joss of goods entrusted to the Railway administration, I am to say that the
Committee are in complete concurrence with ‘the view that such onus of proof
should be entirely thrown on the Railway. The existing principle in this
respect is in their opinion opposed to the spirit of Seotion 76 of the Indian
Railway Act and constitutes a direet™ violation of the ordinary contractual
rights of the bailer and the bailee which is the legally defined relation . between
the consignor and the Railway Company according to Section 72 of that Act.

1. Tewardes Gulabchand v. Urest Indian 1 2M in this conoection, moreover, to

Peninsuls Railway Company. (3 Bom. 120.) draw your attention to the series of margi-
m?iwfj'gpnim;fdﬂ;ﬁ;ﬁﬂg‘fﬁ’“ Penimwln- pnally-noted caselaws where it has been

3. Nﬁn!fumm o. I. M. Raiiway Company. deﬁnitely lield thgt the burden of proving
(22 Al 36.) that damage was caused owing to no negli-

-gence on the part of the Railway Company rests entirely upon them. These
decisions furnish ciear evidence of the tacis that the existing wording of the
Risk Note Forms “B” and *“H ” is anything but satisfactory and should there-

. fore be ‘modified so that it may represent the minimum liability of the Railway
Company which the interested public have a 1ight to ceémand from them as
public carriers. _ .

3. A very Important consideration in this c#noection suggests itself to the
Committee : the profection afforded to the Railway Company by the existing
terms of the Risk Notes bas a tendency to confirm the present shortcomings of
goods service, The rough handling of goods owing to paucity of adequate tackles
and suitable type of trucks leading to frequent damage of goods is a familiar
feature of goods traffic in this country. . The problem of Railway theft and
pilferage which was considered by the recent Railway Police Committee is also
intimately connected with the existing provision of Risk Note Forms. In the
colliery area, the pilferage of coal and coke has in the recent years assumed
very serious proporticns. It is a common knowledge-that there are regular
organizations which keep on & fair supply of domestic coke on the Calcutta
market received from this questionable source. T am, therefore, to suggest to the
Cemmittee that under the revised terms of the Risk Note Forms “B " and«“H "
the right to claim compensation by the consignor may be extended to all sorts
of loss, destruction, deterioration or damage in consignment instead of limiting
it to merely a loss of the complete consignment or one or more complete pack-
ages as forming part of a consitnment ; moreover, it ‘should be made clear that
once the claim for & compensation is made by the consignor, it is incumbent on
the Railway to prove that the loss, destruction, deterioration or damage of tho

- property ocourred owing to no wilful neglect on the part of the Railway or any
of its servants. ' . _

4, With regard to .the enquiry asto if the words loss, destruction or
deterioration used in the Risk Note Forms should be altered or added to.in.such
a manuer as to secure for the consignor the right to claim compensation, I am
instructed to say that in the opinion of the Committee such alterations and
additions should bemade I am in this .connection. to refer to the remarks
made by Mr. 'L. V. Seshagiri Ayyar, the Chairman of the Coramittee himseif, in
course of the debate, on the resolution for amendments of the Risk Note Forms
(vide Legislative Assembly Debates, Volume II, No. 43, page 2955) where the
Hon'ble Member pointed out that owing to an acoepted interpretation it was
not possitle for the High Court of Madras to awmard compensation to consignor
even though a consignment of rice was rendered unfit for comsumption owing
to -the deposit of some acids on it. The instance cited is apparently one in
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which the party had every right to demand compensation from the Railway
Company which, however, they could only evade owing to the unhappy inter-
pretation of the Risk Note Forms. . :

5. 1 am in tbis connection also to invite your attention to the frequent
abuse.that is made of the Risk Note Form “ A.” It is a common experience in
the Railway that in spiteof payment of freight at risk rates, the parties are
made to sign “ A.” Form which frees the Railway Company from responsibili-
ty as to the condition in which the goods sent are delivered. The Committee of
the Federation suggest that the Risk Note Form “ A ’* should henceforthbe made
inapplicable in cases of consignment accepted at risk rates, i.e., to say the fact
of signing a Risk Note Form “ A* should not prejudice a party’s claim for
compensation if he has booked his goods at the Railway risk rates. Moreover,
having regard to the extensive corruption prevalent in the Railway, the Com-
mittee further suggest that a class of goods should be definitely specified with
regard to which the Railway shall have no right toinsist signature of an « A **
Form, e.g., engine, bragssware, ete. Recently cases were brought 1o the notice of
the Committee where engine parts, rails, steel, sleepers and even a boiler were -
tredted by Railway Company as goods * liable to datmage or wastage.” It is
needless to comment on such overzealous precautions of the Railway servants ;
apparently they are designed to leave open loopholes for theft and pilferage.
The Committee of the Federation consider it essential that by providing for a
more restricted and discriminate use of the Form “ A,” such a wide-spread
corrupt practice should be put a stop to.

6. In conclusion, I am to state that no remedy of the present Raiiway
corruption as facilitated by the various Risk Note Forms is, in the opinion of
the Committee of the Federation, likely to be satisfactory, so iong the margin
between the Railway and owner’s risk rates continues so wide as at present. It
is apprehended, however, that the Committee appointed to consider revision of

‘Risk Note Form is not under their terms of reference entitled to make any

recommendation regarding revision of rate of freight but it is all the same felt
that any suggestions which the Committee might incidentally feel disposed to
make to the Government of India in this connection are likely to receive their
careful and sympathetic consideration.

Dated Madras, the 26th May 1922.
From—The Seoretary, the Madras Chamber of Commeree,

To—The Secretary to the Government of India, Railway Department (Railway
Board), Sim!a. ' |
With reference to your Circular letter No. 505.-T.-21, dated the 15th-17th
April, 1922, advising the Chamber that a Committee has been appointed to
consider the question of the revision of Raihy_a.y Risk Notes, and requesting our
views on the form, construction and application in practice of the itisk Notes
in use at present, and on the subjett of the Comynittee’s terms of reference.

T am directed, as the matter is urgent, to forward for your information, a
#Setial No. 80, ' copy of the finding* of a recent Sub-
+8erial No. 81. . Commitfee of the Cbamber relating to

this question which is contained together with other information on page 17 of
a proof copy of the Chamber’s Annual Volume for the year 1921, seat herewith.
Also copy of the Minutest on the subject of your letter written by Members of
the Chamber, as contained in the Agenda for the Chambers Monthly General
Meetivg to be held on the 30th instant, and which will then come up for

discussion..

Extyact from page 17 of Report of Madras Chamber of Commerce, 1921.

It was generally considered that the position as regards claims for goods
lost in transit was most unsatisfactory, the state of affairs being due to the
peculiar judgment delivered in Bombay in connection with a case brought.
against & Railway, copy of which is enclosed. In this connection, it was



- 89

suggested that the Associated Chambers of Commerce might consider bringing
a friendly suit against one of the Railways with' a view to obtaining a saner
judgment in order to put matters on a more satisfactory basis. Apart from
this, it was considered that the present form of Risk Notes *“ B and “ H
should be amended in such a manner so as to render the Raitway Company res-
-ponsible for shortages as bailees of goods should be. If this should entail a
slight enhancement of rates, this must be faced but something co:siderably
less than the Railway Risk Rates should meet: the case.

Madras Chamber of Camw=rce. Sertal No. SE.
Commitiee to consider the revision of Raslway Rick Notes.

3, Letter from the Governmont of India, Railway Department (Railway
Board), dated the 15th April, 1922, advising the Chamber that a Committee
‘has been appointed to consider the question of the revision-of Railway Risk
Notes, and inviting the opinion of the Chamber on the form, construction and
application in practice of the Risk Notes in use at present and on the terms of
reference, aud requesting that-the following points may receive special consi-
.deration :

(I} Whether the priociple of throwing the onus of proof on the consignor
-in a c¢laim for compensation arising out of the loss of goods entrusted to a Rail-
way Administration for carriage requires modification. '(This refers specially
to the terms of Risk Note Forms B and H). .

(IT) Whether the words loss, destruction or deterioration used in the Risk

Note forms should be altered or added to or defined in such a manner as to

“.gecure for the consignor the right for compensation (for the loss of the whole or

part of the consignment) for the above arising from the wilful neglect or
criminal acts of the servants of the Railway Administration.

Members® Minutes.

. Mr. R.'T. Menzies—So far as Risk Notes B and H are concerned there
1s little to add to the conclusion arrived at by the Sub-Committee appointed
recently to consider this matter, “i.e., that these Risk Notes should be amended.
in such a mannuer as to render the Railway Companies responsible for shortage
.as Bailees of goods shm_;ld be. _ .

The peculiar Bombay judgment which was then discussed has since been
reversed on appeal, but difficulty is still experienced in connexion with cut
"and damaged bags. If Railway Companies give a clean receipt for goods
-entrusted to them they should deliver them over to the consignee in the same
condition as such goods were when received. Incidentally they should be res-
ponsible for damage occasioned by leaky wagons.

1 would also call attention to Risk the Form G :—

(1) We are obliged to execufe this Risk Note for consignments of petrol,
“kerosene, lubricating oil, liquid fuel, ete. It may be true in theory that there
.are ‘“ Ordinary ” or “ Risk Acceptance’’ rates in the tariff for these goods, but in
.application there are no such rates, as if we tender these goods for acceptance
at Railway Risk Rates we are asked to fill in Risk Note Form A under which
the Railway requires us to hold them ‘* harmless and free from all responsibi-
lity for the condition in which the goods may be delivered to the consiguee at
-destination and for any loss arising from the same, > Weare, therefore, asked
‘to pay Railway Risk Rates without the Railway accepting any risk. ‘

(2) For kerosene, lubricafing oil and liquid fuel, we are charged second
-olass rates, r.e., *42 pies per paund per mile, but for petrol we are charged
sixth class rates, ¢.e., “83 pies per maund per mile. ‘

T caunot see that we obtain any additional benefit for paying practically
.double the freight on this commodity, or that the Railways give  any additional
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service or incur any additional risk to justify the much higher freight, as we
are held responsible for damage to railway property and the property- of third -

-

parties, :

(3) I consider that far more efficient service should be given by the Rail-
ways at transhipment stations and that they should not shelter themselves
behind the Risk Notes in crder fo claim immunity frota liability’ to damage
evidently caused by carelessness and inefficient transhipment. The same
applies to transhipment of consignments owing to hot azled wagons.

Sir James Simpson.—I suggest that we forward a copy of the finding
of recent Sub-Committee together with copy of Mr. Menzies’ present ‘* minute, ™

. Mr. F. B. Wathen—Wilh reference to Mr. Merzies’ note, I would remark
that Railways are respcnsible as Bailees under section 72 of the Indian Rail-
ways Act, but they are permitted under the same rection to contract them-
- selves out of the full responsibility by an agreement in writing in- a form

approved by the Governor-General in Council. A Railway Risk Note is such
an agreement, *

2, It is evident that after taking all reasonable precautions the losses in-
curred on the carriage of goods can be made good only in one way, viz., out of
Railway earnings. If, therefore, by revised legislation a greater responsibility
is placed on Railways under the Owner’s Risk conditions, it is clear that the
‘Owner'’s Risk Rates will bave to be raised to meet the responsibility.

3. 1t has, I think, been generally assumed by the mercantile community
that the present difference between the Owper’s Risk ana the Railway Risk
Rates is too great. This view is not always correet in that lower rates (.e.,
owner’s risk rates) are often quoted with other corditions attacling to them
such as minimum weight condition, reduction for distance, etc., and the pro-
portion of difference assigned to the actual risk is as often as not much smaller
than the merchant imagines.

4. T enclose a stalement giving three examples of actual consignments
showing the difference in ebarge for Owner’s Risk and Railway Risk, and it
will be noted that the differenck in charge is a small percentage of the actual
value of the consignment althougk two of the Railway Risk Rates are 30 per
cent. and over higher than the Owner’s Risk Rate. These are cases in which
the difference in rate is quoted for purposes of risk only and not for any other
conditions. .

5. If the conditions cf Risk Notes are so revised by the present Committee
as to protect Railways in a sufficient and proper manner, I express the opinion
that Railways would be prepared to quote a Railway Risk Rate -under equal
conditions for traffic carried in wagon loads proportionate to any Owner’s Risk
Rate quoted, and amounting to an increase equal to a reassnable insurance
charge only. This, however, would not be possible unless the Railway Board
would agree to & revision of the schedule of maximum ard minimum class rates
and the general classification of goods.
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Mr. A. F. Buchanan—The wording of isk Nobes certainly réquires re-
drafting, the tendency at present being confusion of opinion as to Owner’s and
Railway Risk.

Taking Risk forms * B.” and « H.” with which we are : particularly con-

‘cerned, what, for instance, constitutes robbery from a runping train? Jhder
-the above Risk Notes the Railway admit responsibility for each_complete package

provided it is not lost from a running train.. It is iwmpossible for the publie
to prove when and how a theft ocours and” the Railway takes advantage of
this. ' B :

Another clause is to the effect that the Railway will bnly be responsible
for each complete packdge if loss is due to theft -by its servants or neglect by
the Railway or its staff. As a rule, the public are not able to enferce a olaim
for either out of Court, though obviously the loss of a complete package must
be due to one or the other. 'We recently had an example of this, aid the
matter is still under correspondence. o

~ Idonot agree with Mr. Menzies' remarks about cut and damagea bags.
If the public undertake to accept the risk of partial loss'in return for a reduced
rate it is unreasonable to expect the Railway to pay compensation.

I agree with Mr. Wathen in what he writes (paragraph 5).

The question of greater care at traeshipping stations, efc., is a separate
matter and one to which the Railway should give urgent attention.

_ o " Dated Cochin, the 23rd May 1922.
. ¥rom—Tbe Hovorary Steretary, Cochin Chamber of Commeree,
- To—The Seecretary, Railway Board, Simla. . :
J.- 7. Revlston of Railway Risk Noles.
.Wit,h*reféi'eﬂc'e ‘to. fo_ﬁr Ne.” 505-T.-2L of 17th April T am dirented to
paséon to.you the followifg resotirtihn passed by my Chamber in General Moet-

\}jng-:.&_‘_ o

R ‘fil the Jopinion ¢f .this Chamber Riilway Form “* B should’ he

© "7 3ltéred te pfovide for sthe admission of claims in the oasq of
“Shortdge. "6f weight at” destination " irrespective of. whether.
this:is due to the wilful veglect of the Railway Administration or
the theft . by or wilful negiect of its servants, agents, ete., also,
‘that in the case of packages damaged by rain water in course of
‘ttapsit or while in the custody of the Railway, the Railway Com-
. pany shall bé"held responsible for such damage, irrespeotive of
“whether this js due to the wilful'neglect of the Railway Adminis-
tration or its seryants, ete. ”’ -

i
—

. No.'175, dated Delli, tte 80th May 1922,
From==The Secretg.fy, Pqnja.b Chamber of Commerce, Delhi,'

I'o—The Assistant Seér'étei.ry to the Government of India, Railway Department
" (Railway Board), Simla.

SuBJect :— Committee for the revision of Railway Risk Notes.

With reference ta your letter No. 805-T.-21 of the 22nd May 1922,
I am directed to inform you that the Maneging Committee of this Chamber
is of opinion that :(— S 7
(¢) Owing. to the impossibility of consignors “having access t» the
| information which decides the onus of proof“this Chamber is of
.opinion that the modification of Railway Risk Note.Torms «“ B
and “ H** should be siuch that the onus of praof skoull be with
" the Railway Administrations concerned. :

-(b) Risk Note forms should be so worded that when -Railway Adminis.
trations are unable to disprove their Iimbiljl;y_ for loss; destrustion
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or deterioration of consignments entrusiea 1o tnem they should
-be Hable for compensation. : : :

(e} ’Railwa_v_ Administrations which at present, within the _l;nowledge
of this Chamber, consistently discourage booking under Railway
%}S}}:.ﬂae forced to sccept sound parcels comsigned at Railway

ISy '

-

Dated Tuticorin, the 27th May 1022, Serial No. B4,
"Fram—The .Seerétarj-r, C'l;am_b'er.-of Commerce, Tﬁﬁicoriq, -
-'.[f@-_—'l‘l}a'Assistant Secretary, Railway Board, Simla.

1R ‘reply “to- your- letter No, 503-T-21 of 22nd ‘instant; I am directed to Chamber of
state that oy Chamber has no remarks to make on the subject of the terms of $omimerce
reference befare the Committee. . :

No. 825-34 of 1922, dated Bombay, the Slst May 1922, " Serial No, 86,
From—The St‘fcmi'.my~ to-the Chamber of Commerce, '
/Lo—The Assistant Secretary, Railway Board, Simla,

: T am direoted to acknowledge receipt of your letter No. 505-T.-21, dated &Mher of
the 15th April 1922, advising this Chamber of the appointment of a Committee Sompay. "

to consider the question of the.revision of railway risk notes and inviting an.

. expression of the Chamber’s views with regard to the form, constraction' and

application in practice of the risk notes in use at present.

2. My Committee observe that their particylar attention 8 invited, te the
two main points at issue summarised in paragraph.4-¢5) and (i) of your letter
and with regar.] thereto I am to state that it is almost universally accepted hy.
the trading community that, in the case of a™claim for eompensation  arising
out of the loss of goods entrusted to a railway admiristration for. catriage; the
onus of proof is upon the consigoor. My ’Commit_teb,,.iloquex:;-copsidér,t.ha't;the‘
legal aspect of this very controversial question does not: altogether bear, ott’
this generally accepted view. of the case and, in support of their contentiou in-
that connection, I am to cite Sections 151, 152 and 161-of the Indian Contract-
Act IX of 1872, which in accordance with the provisions of Section 72 of the
Indian Railway Act IX of 1890, prescrited the responsibility "of” a ,railway
. administration in such circumstances :— a oot X -
« Section 151.—1In all cases of-bailment the bailee is. bound ~{5 take as

much care of the goods bailed to him ‘as a -iaa of
-ordinary prudence would, under similar ‘cirgumstances, .
take of his ewn goods of the same bulk, guality “3nd’
value as the goods bailed.” = - U :

% Section 152 —The bailee, in the absence of any special tontract, is not
: responsible for his loss; destruction or. deterforation, of
" the thing bailed if he has taken the amount of care of it.
described in Section 351.” ~ .
| *

» : * . L]

¢ Section 161.—1If, by the fault of the bailee, the goods are not returned,
" delivered or tendered at the proper time, he is responsible
~ to the bailer for any loss, destruction or deterioration of

the goods from that time.”’

3. ITaving regard to the foregoing considerations, I am to state that ny
QCommittee are of -epinion that it is logical to contend that the onus of proof in
the first instance is npon the bailer to show that the goods were despatched in
an undamaged condition, and that such onus is subsequently transferred to the
bailee to show that hé exercised the proper care required by the provisions of
Section 151. Once a-railway receipt has been granted without any remarks
that fact alone is a proof that the goods have been tendered in the required eon-
dition, and, therefore, the onus of proof that it is otherwise shoulq lie with the
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tailway’ admfnistration. -.‘Accofdingly', y Committee consider that, in the Tight
of the Sections above quoted, it is neither legal nor equitable for the railway -
administrations fo take up the attitude that they generally do with regard to.
railway risk notes. ‘ :

" 4. Tf, however, the Railway Risk Note Revision Committee take the view
that they are unable to accept my Committee’s contention I am to point out
that, in the opinion of my Committee, it is only right and just that the earrier
should assume the responsibility of the burden of proof, for—in the natute of
things—it is virtually impossible for the consignor to be in a position leghlly
to prove wilful neglect on the part of the administration, - b

5. Accordingly ‘my Committee ‘are of opinion that Risk Notes B and H
"should be altered and the whole of the end of the notes from the words...,....
‘¢ due either to the wilful neglect....accident *’ should be deleted and the notes
be modified fo read—** except for the loss, from any cause whatever of a
complete consignment or of one or more complete packages forming part of a
consignment.”’ )

!—l—_—__'__

No. 505-T.-24, dated Madras, the 29th May 1022,
From--The Chairman, Madras Trades Association,
_+To—The Secretary to the Govemme‘:ﬂ; of India, Railway Department (Railway Board}),.
Simla. '
 Susskcr ;—Railway Risk Notes.

“With reference to your letter No. 505-T.-21, dated Simla, the 15th-17th
April 1922, regarding the above, I have the honour to inform you that the wording
of the Railway Risk Notes B and H requires re-drafting, there being at present
confusion of opinion as to the owners and railway risks, In the opinion of the
Association, the railway company shonld be responsible for shortage as bailees
of goods should be, and that the railway should not be allowed to shelter them-.
selves behind the risk notes in order to claim immunity from liability to damage,
“gvidently caunsed by the carelessness of their employees and that the railway risk
notes shonld be more in the form of insurance bonds clearly stating' the pro-
portion of visk that the railway accepts for the {ransmission of these goods and
the proportion of risk that the’ qwners accept. Certainly greater care should’
+ba taken in the varrying of goods than has been done during the past few
years: . :

_ Dated Bombay, the 20th May 1922.
 "From—The President, Ghee Bazar Association, Bombay,
- To—The President, Bailway Risk Note Committee, Simla. \ :

. "I have.read the text of the petition written to Your Honour regard.ing risk
notes by the Secretary of the Piece-goods Association, Caleutta. I humbly beg
fo point out that my assoeiation also thoroughly corroborates with him.

My Association agrees with the Secretary of the Indian Piece-goods Asso-
ciation, Calcutta, when he says; that owing to a great difference between owners”
risk rate and railway risk rate the trade of India has to suffer much. If mer.
chants send goods+on their risk and if the goods are lost or damaged, as it

" happens often merchants have to suffer much because railway companies don’t
give compensation. If merchants send goods on railway’s risk, the rates are
extremely high and they have no chance of profit at all. In this way merchants.
are not in- a position tq trade freely. These hamper the trade and the conse-.
-quent prosperity of the country. . £ ‘

Again it has been_stated in the Railway Rules that if goods are lost it is
tlie merchant who has fo prove the negligence of the railway company. This is
a rule which frees the railway company from almost all responsibility and puts |
poor merchants in a very awkward position. The goods being in the custody of
the railway company and they being in a state of traneit from one station to-
another under the superintendence of the company’s servants how may it be-
possible to prove negligence of railway authorities by merchants. :
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. Itis also true that many railway servants take advantage of the ignorance-
of the merchants and whether the tins of ghee or their covering be old or not
prevail upon the merchants to sign railway risk rnote form A, thus making mer-
chants incapable of claiming loss, damage, ete. -

. My Association therefore respectfully requests Your Honour that the differ-
ence between the owner’s risk rate and the railway risk rate should be 5
-to 10 per cent. and not more than that and that in the case of loss the railway
eompany should prove that their staff was not negligent in taking proper care
of the articles and that if it be found that although articles were properly
‘packed but railway servants purposely made the merchants sign risk note
form A, against the merchants’ wish that railway servants should be legally pro-
ceeded against and be punished.

-~ Hoping that these and other just complaints against the present railway
risk notes be favourably considered. :

r

No, 1228—F. IX-6, dated Agra, the 15t June 1929, Serial No, 88,
From—The Honorary Secretary, The Agra Trade Association,
To-~The Chairman, Risk Note Committee, Government of India, Simla. ‘

In submitting the enclosed representation I am directed to state that in the Agra Trade-
opinion of this Association it is considered most advisable that these risk notes Association,
should be abolished altogether, since the same have been the source of so much “&7*
raischief, whereby the traders have been put to heavy and serious losses and the
trade itself has been very much weakened. -

. Dated Agra, the 1st June 192-2: )
From--The Honorary Sécretary, The Agra Trade Association,
To—The Chairmaz, Risk Note Committee, Government of India, Simla.

- After all it is a matter of great pleasure that the various risk notes have
been handed over for revision to this committee. The greatest amount of hard-
ship which. is being experienced by the trading public en account of the risk
notes is a matter not unknown to this cominittee. This is further ineréased by
- the fact that the various High Courts have put an inferpretation upon some
risk notes which have placed such a burden on the shoulders of the plaintiff
that it is impossible for him to discharge. It is a fact also worth paying
attention that the railways have also begun to make an abuse-of the risk notes.
Instances are not wanting to show that the risk notes have been taken when,
there was no reduced rate charged and even on those consignments when-no -
alternative rales are quoted, risk notes are taken almost in each and every case.
Practically no consignment is booked without risk note form A on some pretext
or another. If a member of the committee will take the trouble of going over
to Caleutta and seeing the kind of bagging which is used in rice and sugar bags
he will be fully satisfied that the bags are entirely new yet in almost all the
consignments risk note A is held. The railway people refuse to book without the
risk note.. The  account books of the merchants af Calcutta will also bear
testimony to the fact that the bagging was.new in all these cases and yet risk
note was taken. Sometimes the bagging is entered as old and torn and some-
times it is entered as *‘ weak at seams ?’ and sometimes insecurely packed.

Not only this, as a matter of fact the railways have gone so far as to make
rules probibiting the despateh of goods unless risk notes are signed. If you-
‘will be pleased to look to the rules framed by the Great Indian Peninsula Railway
you will find the above borne out. This is entirely illegal. T

Then above all, the other important point which is necessary to be brought
to the notice of this committee is that in England the liability of the railway
companies is that of an insurer while here in India the Legislature has made
them only bailees. This was excusable at a time when the railway companies
were at loss or their earnings were not sufficiently attractive, but now when
the earnings are so huge there is no reason why there should be any difference
in the liability of railways in England and India. This may appear to be a
digression at the first sight so far as this committee is eoncerned but the com-
mittee has been addressed on this point at this stage because it will have to
consider this point when considering the conditions given below on which alone
risk notes should be allowed to be faken. -
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(I) It should be made clear by Legxslature that the execution of any risk
notes of any form would not affect the provisions of Section 76 of the Railway
Act. This is only fair. The general law as cmbodied in Section 106 of the
Evidence Act is that when any fact is specially within the knowledge of any
person, the burden of proving that fact is upon him. Section 76 of the Railway
Act is nothmg but practically a reproduction of that law in the Railway Act.
This is in accordance with commonsense also. By requiring the other party,
te prove otherwise is to ask him to perform an unimpossible task. You can-
not imagine that the consignor or consignee-would be attached to the goods and
thus would be in a position to prove where the guard was sleeping or was
away from his duty or where the train stopped and so forth. When Section 76
af the Railway Act was enacted, it cannot be imagined that it was ever the
intention of " ‘the Legislature that this law would apply only when no risk note
is exccuted. If it had been like that we would have found it clearly laid
dowr in the section ** except when risk note is exeented.”

Bui now as the High Courts have put this mterpretatmu upon Section 76
that it applies only in the absence of any risk note it is absolutely necessary that
the Legislature should come to the rescue of the traders and should make it per-
fectly clear that Section 76 of the Railway Act would apply whether any risk
note is ‘execnted or not.

Risk Note 4.—Thé railway are simply abusing this form. Some raxlways
are taking this risk note on the plea that the bagging is ** old and torn ’’ or
 weak at seams ’’ though as a matter of fact the baggmg may be entirely new ;
while other railways are taking it by framing a bye-law and prohibiting the
_despatch of goods unless risk note A is executed, on some such pretext as ‘ not
-demurred *’ or liable to be wet by rain, ete. Spemally after 1st June youn will
not find any consignment booked.on the Great Indian Peninsula Railway with-
‘out a risk note. This is entlrely illegal. You canunot expect that the traders
would be putting a demur in each and every bag or that some special kind of
bags would be manufactured for the Great Indian Peninsula Railway. The
poor merchants do not even know what is written on the railway receipt and
we find that the staff has written ‘¢ bagging old.and worn, ’* ** contents leaking,’”
“¢ weak at seams,”’ and some similar words, though the bagging was entirely
new, and then the goods are pilfered in transﬂ; to such an extent that out of 2}
maunds in the bag sometimes 10 seers, sometimes 20 seers only are left, and.
the railway company takes'the protection of the risk note A though the bag
" may appear to have been cut in the transit. . When the merchant goes to take
delivery and wants to give a remark in the delivery book the railway people
won't allow it to be done and under some rulings he cannot force the railway
to do it, and if delivery is taken, the railway people say that the loss was due .
1o the hag going being old and torn while the merchant says that the bags were eut.-
Generally the railway staff is believed by the court as they are supported by
the remarks in the railway receipt. In order to avoid all this it is suggested
that risk note form A should entirely be abolished. However if it is thought -
desirable to retain it, then it should be enacted that the risk note would be void
unless the fact of the bagging being old and torn appears in the hand-writing
of the sender himself. No such words in the railway receipt or in the forwarding
note or risk note wonld protect the raflway or would be any evidence at all of the
“bagging being defective. Then it should be-allowed when the bagging is really
torn and no rallway should be allowed to frame any bye-law on this point.

Risk Note B and H.—These risk notes are the source of the present trouble
and fraud. The railway staff knowing full well that the railway is not responsi-
ble in such cases has begun to commit mischief with respect to consignments
‘booked under risk notes B and H to an unbearable degree. They are further
encouraged by the interpretation which has been put by the various High Courts
in India on these risk notes. The interpretation which is put loses sight of
Section 106 of the Evidente Act. The present interpretation disregards Secticn
106 of the Fividence Act as if it does not exist in the Act and the consignor or
consignee is asked to perjure himself and to undertake to perform an impossi-
bility. The langnage is also to spme extent inconsistent with the Aect itself. .
Section 72 of the Railway Act provides that the railway company may limit

their liability by a special contract and not that it mav exonerate itself from -

Liakility. The present form exempts the company in all eases exeepting those
which are enumerated in the risk note. The form should be that the railway
‘would be liablé in all eases excepting certain circumstances which may exonerate
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the railway. The form should be entirely reversed. That 15 to say, the exemp-

tions should be the exceptions and not the rule, whlle under the. present risk
note the exemptions form the rule and the liability the exception. -

Further the risk note should afford protection only so far as the safety of

the goods is concerned and should afford no protection when the goods are
delivered late or are damaged by the rain or otherwise in transit.

The words *‘ except for the loss of complete consignment *? should be entlrely
struck off as they open a gate to fraud and robbery by the railway staff. The
different High Courts have ruled that there is no loss of a package even if the.
~ outer covering of the package is delivered to the consignee.© Thus the cases are.
. very very frequent where you will find the contents of the packages, (e.g., ghee

. tins, sugar bags, cte.), taken out in transit and practically only the outer cover mg :

being delivered at destination.

This risk note should be entl.rely recast and before it is approved should be -
" ‘published for the criticism of the pubhc if 11: 'is not found posmble to. abohsh
them altogether.

. This risk note is to be used when the rallway company has two rates in the
tariff, one at railway risk, and the other at owner’s risk, and the latter is charged,.
. Here in India the raﬂway companies are simply abusmg this risk note. There
is not sufficient margin in the two rates and yet risk note is taken. -Instances:
are not wanting to prove that from the starting station the difference in the
two rates is only about a pie or so and that too for a short distance and then
ig}l; the whole clistance  the ra11way risk rate is charged and yet risk note 1s
en. -

Thus it should be made elear by rules that the reduced rate at which nsk
note-is taken must be at least 75 per cent. of the railway rate and it should be
for the whole distance, 4.e., from the sending station to the station of destination.
If it is not for the whole distance then the risk note will protect the railway
<only for so much distance asg is covered by the reduced rate and the railway
company will have to prove that no loss occurred on the portion covered by the
railway risk note.

In spite of the faet that there are rulings to the effect ¢ that not locking the
wagons '’ is wilful negligence, they have not taken any steps to lock the wagons.
“The rallway should ‘be asked to devise means to lock wagons at two places on
" each side of the wagon and there should be lights at a distance of about 100 feet.
Thus this Association suggests that these risk notes if possible should be
.abolished and some mean rate of railway risk rate and owner’s risk rate be fixed

* 80 as to avoid competition between those who import goods under owner’s risk
rate and railway risk rate.

- In ease it is thought desirable to retam it, the: dlfference in rates must be
aholished and some mean rate of railway risk rate and owner’s risk rate be fixed
would be liable for complete conmgnment or package or for loss due to delay
. .or other negligent act, but in case a portion of a package is lost or destroyed,

-the railway will not be 11able if they prove that thev are not guilty of wilful
negligence.

Risk Note X.—In cases of artleles covered by Section 7:) of the Railway Act
it should be for the railway to ask the increased rate. If the sender refuses to
pay increased charge, it should be taken in writing by him that le refused
fo pay the higher charoe and the risk note should then be filed up.

Authority. —_Risk notes should be accepted only'when they are duiy executed
by the sender himself or by some _person who has clear authority in writing to
‘'sign these forms.

—.-——-_.,__—F.'_ <

No. T.-505, datcd Bombay, the 2nd Tane 1922,

Serial No. 89.

From—J. K. MEsTa, Esq, M.A, Secmtary, The Indian Merchants’ Chamber and -

Bareau, Bombay,

To--The Assistant Secretary to the Government of Tndia, Ru:lway Department
(Ba.ﬂway Board), Slmla

I am directed to a.eknowledge the reeelpt of your letfer dated tke 17th
April 1922, No. 505-T.-21, and in reply to send the following views of my Com-
mittee on the subject referred to.

Indian
Merchants’
Chamber.and
Burean,
Bombay.
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2. My Committee fear that the whole trouble withregard to ¢ Railway
Risk ”’ Notes and the many inconveniences and harassments merchants have to
suffer therefrom, besides the bitterness aroused between Railway Adniinistration-
and the mercantile community are in no small measure due to the existing
- differentiation between the two rates for the carriage of goods, osz., “ the
Owuer’s Risk ”’ rate and the “ Railway Risk "’ rate, * The Owner’s Risk” rate
being much lower than * The Railwsy Risk™ rate, consignors are naturally
tempted to book their gaods at the lower rate, and the Railway Companies on
their part also are extremely reluctanf to accept consignments at their risk,
The result is, paradoxical as it may appear, that both the consignors and Rail=
way Companies prefer the ‘¢ Owner’s Risk” rate, the Companies in order to
safegnard their own interests, getfing the consignors to exempt them from
liability under certain circumstances. '

3. The respcnsibility of Railways as public carriers is at present limited
first by the Indian Contract Act in India and then by the Indian Railway Act
IX of 1890. Underthe Indian Contract Act the Railway is bound to take as
much care of the gcods entrusted to its charge as a man of ordinary prudence
would take of his own goods, but this liability is further limited by the Railway
Act, section 72, wherein it is provided that by an agreement on form approved
by the Governor-General in Council the Railway Company can reduce its
responsibility under the Act, - : _

. 4. The consignors are made to sign * Risk Note ** Forms for one reason or
the other, and the practical exemption from all liability that the Railway Com-
panies enjoy leads to extremely undesirable results like the following :—

(@) Grave inducement to the railway staff to be dishonest ;
(0) Heavy losses to consignors ; :
(¢) Litigation between Railway Companies and consignors ;

(d) Waste of public money through the staff and forwarding agents,
colluding as is often alleged, in committing frauds on the Rail.
way Company in the matter ¢f claims; ~

(&) Utter indifference of the Railway authorities to the grievances of
the mercantile community. -

5. The real remedy, therefore, lies, my Committee feel, in having one rate
only, viz., the * Railway Risk *’ rate; in fixing it al the present level of the
* Owner’s Risk ”’ rate ; and in eliminating defects in the **Railway Risk” Note
Forms, which bave made them such a hardship to the mercantile community
and which have been so prolific of all kinds of theft and dishonesty. The
* Railway Risk’’ rate has been recently enhanced and my Committee fail to see’
any reason why the Companies should not accept consignments at this enhanced
rate at their risk.

6. It is; my Committee submit, pertinent to enquire in this connee-
tion as to (¢) what the amount of claims was in respect of consignments
under * Owner’s Risk®’; (0) what was the amount of claims entertained
snd paid by the Railway Companies in such cases; (¢) what was the
fotal amount of claims with regard to comsignments under * Railway
Risk ”’; (d) what was the amount of claims entertained and paid by the Railway
Cownpanies in such cases during the last quinquennium. Such an enquiry will,
my Committee think, thkrow considerable light on the whole question.

7. My Committee are unable also fo understand why such a large number
of thefts and pilferages sbould at all be possible .in consignments assigned for
carriage tn Railway Companies, looking {o such preventive appliances as the
existence of yards with railings, railway police, and a big staff, etc. Nor can
my Committee appreciate any reasons for the Railway Companies fixing the
¢ Railway Risk” rate at a much higher figure than the *Owner’s Risk’ rate,
considering that no extra precautions are taken by them for such cossignments
and no extra cost, thérefore. incurred by them in their carriage.
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8. My Committee believe that if their suggestion is- carried out pilferage
and thefts will almost disappear, for the present carelessness and indifference of
the Railway Administrations and the eansecuent dishonesty of their Staff will
be very largely removed. In short it may be emphasized that if your Com-
mittee are really desirous of removing the gricvances of the mercaitile com-
m&migiy nothing short of the remedy suggested here will suffice or prove
effective. ‘

9. With regard to defective packing my Committee beg to suggest that
the Railway Companies should be authorized to refuse to book consignments
defectively packed, unless the consignor remeédies such defects or signs a risk
note absolving companies from liability for damage, ete., on the ground of such
packing. It may he mentioned that in Germany, as far as my Committee are
aware, the double rate does not exist and the German Railways do take the risk
in regard to loss, diminutfon in bulk, of damage to consignments while under
their charge. They have, however, safeguarded themselves from liability in
the case of defective packing of several types. If the double rate is-dispensed
with in this country and a single railway risk 1ate substituted in its place the.
interests of Railway Companies enuld be similarly safeguarded. Care must be
taken, however, to see that the evils of the ezisting Railway Risk Notes are not
perpetuated in the future. My Committee beg to suggest accordingly several
changes in the existing risk notes in order that the new risk notes, whatever
may be their form, might be free from those extremely onerous, harmful and
injurions defects.

10. Railway Risk Note Form A.—This form is used when articles are
tendered for carriage which are either already in a bad condition or are so
defectively packed as to be liable to leakage, wastage, or damage in transit.
The concluding lines of this form are, * harmless and free from all responsibility
for the conditions in which the aforesaid goods may be delivered to the
consignee at destiaation and for any loss arising from the same.”” These words
are ambiguous and render the Railway Companies free from their responsibility
even in the case of an empty tare being delivered to the consignee after all its
contents have been list or removed This ambiguity must be removed and my
Committee are of opinion that the following change must be made in the words
of the concluding sentence. The words “for the condition in which the
aforesaid goods may be delivered to the consignee at destination” should be
deleted altogether and the words ¢ aforesaid condition ™ should be. substituted
for the last word * sume.”

11. Risk Note Form C.-~This form is used when a! sender’s request open
wagons, carts, or boats are used for the conveyance of goods liable to damages
when so earried and which under other eircumstances would be carried in
covered wagons, carts, or boats. 'The wording of this form is .also ambiguous
and is responsible for the conflicting constructions placed upon it by the various
courts. Some courts have vxprassed their opinion that the Railway Companies
are not responsible even though they may not-have covered wagons with
tarpaulins while others have expressed a contrary opinion. The remedy for
this lies, my Committee would suggest in adding the following words at the end
of the form * provided the Railway Companies piove that they have takea as
much care of the goods as a bailee is required to do under the Indian Contract.

Act.”?

12. Risk Note Form B.~The wording of the “B" Yormis also ex-
tremely ambigunusand hes been taken advantage of by the Railway Companies.
t3 evade the responsibility in respect of claims made against them for loss to the
comsignment. Without prejudice to the main recommendation of my Com-
mittee made in paragraph 5 regarding the abolition of the double rate thL:’y*
beg to suggest the following changes in the existing Risk Note Form B,
should the Railway Companies ¢l oose to offer special reduced rates in certain
CASes = '

(a) The words ‘ due either to the wilful neglect of the Railway Admi-
nistration or to thefts by or the wilful neglect of its servants,
teansport agents, carriers employed by them before, during and
after transit over the said railway or other railway lines working:
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in connection therewith or by auy other transpart agency or
agencies employed by them respeetively for the carriage of the
whole or any part of the said consignment ’’ should be inserted
after the words “ from gny cause whatever.” Such a change will
enable the liability to be fixed upon the Railway Company for
the loss of a complete consignhment or of oae or more comi)lete
packages which it is impossible to do now. As matters stand at
present the Railway Companies are not held responsible for such
loss unless the wilful neglect or theit of their servants is proved
by the consignor. Even until receutly a Railway Company had
simply to admit loss to be free from all responsibility. In this
connection my Committee would like to invite the attention of
your Committee to arecent judement delivered by the Bombay
High Court in the case of the Central India Spinning, Weaving
and Manufacturing Company against the Great Indian Peninsula
Railway Company. During the course of the judgment in the
case referred fo ahove the learned judge remarked ' Whatever
the terms of the Risk Note, whatever the nature of the booking
whether at the owner’s risk or otherwise it is inoumbent upon
the carrier companies pro bono publico to offer some explanation
of the Joss and duly fo assist the aggrieved party.”

{8) The word “ after ’’ occurring in the phrase * before, during and after
transit ”’ should be deleted as the Railway Companies cannot
surely urge any exemption from liability after the goods have
arrived at their destiration. :

(¢) The words “ Rrbbery from a running train * should be defined much
more exactly as it had been found that{ the Railway Companies
resort fo this excuse even in the case of thefts.

(d) With regard to the exception of fire it will be found from a copy of
the statement of some respectable merchants attached herewith
that the Railwav Companies show extreme oarelessness and
indifference with regard to consignments which may have caught
fire. In order to prevent this it should be made clear that exemp-
tion from liability will only be given to them if they prove that
they took all possible care to rescue the goods from the five.

18. A similar change as mentioned above shouil be made in the Risk -
Note Form H.

14. Admendment of Section 140 of -the Railiwry Act.—Tinder this section -
the words * Railway Administration” are not very olearly defined. The
amendment must be to the effect that a notice addressed by a merchant to any
responsible officer of the railway must be deemed to be sufficient notice, under
Section 140 of the Act. Merchants are -often driven from pillar to post in
addressing complaints to the Railway officials and it does not infrequently
happen that their suit is. dismissed in a court of law on the technical ground
that they did not address the proper official. Such a state of things should be
remedied at once, and my Committee suggest that besides the Agent of the
Railway Company, the General Traffic Manager, the Deputy Traffic Manager,
the I'raffic Superintendent and the Goods Superintendent, and such other re-
gponsible officers must be considered as officers to whom merchants can address
their notice for compensation or for claims, so as to render a notice so addressed
valid and in conformity with the requirements that it must be addressed to the
“ Railway Administration.”

No. 155, dated Caloutta, the 20d Juna1922’

From-—The Honorary Secretary, Bengal National Chamber of Commerce,

To==The Secretary to the, GGovernwent of Indis, BRailway Depariment (Railway -
Board), Simla.

I have the honour to acknowledge receipt of your letter No. 503-T.-21,
dated the }5th April 1922, inviting an expression of opinion of the Bangal
National Chamber of Commerce on the proposal of revision of Railway Risk
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Notes and in reply beg to state that I have been instructed by the Committee
of the Chamber to submit the following observations :—

(1) My Committee are of opinion that the principle of throwing the
onus of proof on the consigror in-a claim for compensation aris-
ing out of the loss of goods entrusted to a Railway Administra-
tion for carriage is contrary to all accepted principles of law and
justice and therefors requires modification. Risk Note Porm B
and H absolves the Railway from all responsibility for damage
except in the case of loss of a coniplete package or a consignment
due—

(a) “either to the wilful neglect of the Railway Administration.

(8) or to the wilful neglect or theft by Railway servants. In many
cases the goods remain in the hands of the Railways for days
or even for months together and it is not possible for the con-
signor to prove that damage was due either to the wilful neg-
lect of Railway Administration or to wilful neglect or theft by
the Railway servants. Under the circumstances the onus of
proof should be placed upon the Railway Administration.

My Committee would also point out that {he Railway Risk rates in India
are unduly high and should be lowered.

(2) My Committee are of opinion that the words loss, destruction

‘ or deterioration used in the Risk Note Forms should, in the
interest of the public, be so altered or added to or defined in
such a manner as to secare to the consignor the right of com-
pensation for the loss of the whole or part of the consignment
for the above arising from the wilful peglect or criminal acts
of the servaunts of the Railway Administration.

(3) My Committee beg, further, to point out that in case'of running
' train. robberies the Railway should be bound to prove that
such robbery actually took place and in the ease of fire the
Railway should likewise prove that the fire broke out in spite of
necessary precautions taken. 7

No. G.-51-358, dated Cocanadas, the €th June 1922. Serial No. 91.

From—The Secretary, Chamber of Commerce, Cocanada,
 Po--The Secretary, Railway Board, Government of India, Simla.

Railway Risk Notes.

With reference to your No. 503 T-21, dated 15th-17th April 1922, T bave ghamber  of
the honour to inform you that the subject of your_lgtter has been fully consider- gm?:?:
~ ed by this Chamber, and that the following decision was come toat the meet=
ing held this day, which is berewith communicated to you.
¢« Phe Committee are nnanimously of opinion that it is inequitable that
the onus of proof of damage and losses should be thrown upon the
consignor. The Railways must accept responsibility for correct
delivery of goods forwarded in good condition. Risk Form ' A’
can be used when goods are forwarded in bad condition or
defectively packed. ”’

Dated Bombay, the Tth June 1922, Serial No. 92.

From—1ne Secretary, The Grain Merchants’ Association,
To—The Secretary, R_a.ilwa_y Board, Simla.

¢ been directed by my Managing Committee to acknowledge receipt of
I hav ]b . Aot Yy e u letter No. 505-T-21 of the 27th April Srom auce
Grain B . e gakion. 1922, inviting opinion on the revision of the ‘sso%iation,
railway risk note forms, and forward herewith the opinion of my Association ~ 0 oy
together with four copies of the same."
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Opinion of the Grain Merchants’ Association, Bombay, regarding Risk Notes.

The Grain Merchants’ Association are greatly interested in the question
of rick notes as grain and seed of all sorts is mostly booked under cne or the
other risk notes. Of late the experience of this trade has been that risk notes
are obtained more and more frequently and without sufficient reason and claims
‘repudiated on the most flimsy grounds. We will consider the various risk notes
I1;:'i1:h which this trade is econcerned, viz., ¢ A,*’ ** B, *“ C* and *‘ H "’ in details
-below :— y '

Risk Note A.—This risk mnote is obtained for such vague reasons as
‘¢ Liable to wet,’” ‘‘ Liable to dryage,”” ‘¢ Single bagging,’’ ¢* Sewing defective,”’
‘“ Loosely packed,’”’ ete. Sending stations can at their sweet will bring the
goods under any of these headings and refuse fo book at railway risk, goods
which are not defectively packed nor in bad condition as is required by the
Risk Note ‘“ A’ In many instances it has been proved even to the entire
satisfaction of the railway authorities that the risk note was unjustly obtained
although the packing of such goods was entirely sound and the condition of
the samé was good. In spite of repeated instances and proofs the railway
authorities have never taken any striet steps to stop such practice of obtaining
risk notes unjustly.

The railway aunthorities are also at present sole judges to decide the
question of packing, ete., and at almost all up-country stations sound and good
packing is said to be unsound and defective which in Bombay (destination) has
been proved and held to be sound. Apart from this nearly every consignment
at present is pilfered (as has also been found by the late Railway Police
Cominittee). Yet the claims are always repudiated for the loss caused by that
pilferage under the protext of risk note ‘¢ A.”’ '

At present almost every consignment, booked either at railway risk or
nwner’s risk, ¢‘ A’? is delivered to the merchant in an unsound state. A few
bags are always delivered in a slack condition (which is generally due to theft)
and if the tonsignment is at railway risk the claim for slackage is paid and
if it is at owner’s risk ‘¢ A,’’ the claim is repudiated. From the accompanying
vouchers it will be seen that bags booked containing about 2 maunds and
30 seers or 2 maunds and 20 seers are at destination found containing’ only
one maund or 1 maund and 20 seers, etc., i.e., either half or liftle more than
that is delivered short. In one case a consignment of 67 bags was hooked
from Poona to Wadi' Bunder Invoice No. 68 of 4th October 1919, Af{ Wadi
Bunder 4 bags were found slack and only weighed 15 seers, 20 seers, 25 seers,
1 maund, total 2 maunds and 20 seers, against 10 maunds and 32 seers the
invoiced weight, i.e., 8 maunds and 12 seers were found short only in four bags.
There were no sweepings found and the railway company’s attention was drawn
to all these facts, yet, the usual reply of risk note ‘‘ A *’ being held was given.

All the consignments booked under the ascompanying vouchers have been
booked from the local Great Indian Peninsula stations and there has been no
change of wagons en route. The floors of nearly all these wagons are of iron
and there is no likelihood whatsoever of grain dropping through.

While unloading these wagons at Wadi Bunder no sweepings are often found
in the wagon although one or two bags are found slack in if, which clearly -
proves the theft of the contents. In some cases sweepings are found in the
wagon but the same are not delivered to the merchants but are collected by
‘the rnilway company, and are sold by monthly auctions and thus thousands of
rupees are realised by the railway company from these sweepings which right-
fully helong to merchants. ’

As stated above the company pays claims if the eonsignment is booked at
railway risk and repudiates when the same is at owner’s risk ¢ A.”’

The consignments accepted at railway risk are secur¢ly and soundly packed
and the cause of slackage is pilferage.

It is therefore a surprise that all consignments booked at railway risk are
only pilfered but not a single consignment out of thousands booked at owner’s
risk ‘“ A ’? is pilfered, for never has the railway company paid claims for such
and have always stated that as risk note ‘“ A’’ is held for insecure packing
the railway is free from all respomsibility, i.e., the railway always contends
that in all cases the loss in owner’s risk consignments is due fo the reasors
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stated in the risk note form ‘ A,” in spite of the above clear proofs of pilfer-
age, as otherwise the company is liable for the loss caused by the theft.

The cause of the slack bags received in consignments booked at railway
risk is pilferage as is admitted. :

Consignments booked at owner’s risk ‘‘ A *” loaded in direct iron floored
sound wagons (from which not a single grain would drop out) from which no
sweepings are found at the destination although half or even greater portion
of a bag is found missing, surely points out the cause as theft and not to the
delecctive packing. . .

Even supposing the bag having’ defective packing was torn while loading or
mnloading in that case sweepings would be found either in wagons or at the un-
loading place and to that the merchant is entitled.

In such cases sweepings ought {o have been given to the merchant or in
.absence of sweepings his claim ought to have been paid but it onght not to be
the case that the Railway Company swallows sweepings worth thousand of
.rupees and not also pay the claims as at present. ‘

These defects of the risk note ¢¢ A ?* therefore shotuld be modified.

At present the lower staff to shirk off all responsibilities obtain risk notes
wnjustly so that where care and precautions are necessary the same are mnot
taken and neither they nor the railway company have to suffer for it.

" To remedy this, this Association suggests that in cases where owner’s risk-
¢ A * has been obtained if it is proved at destination or anywhere that the
goods being in sound and good condition and being well packed no risk note
under form ‘¢ A *’ ought to have been obtained, the railway company should pay
the costs incurred for such proofs and the sending station should be depart-
‘mentally taken to task for obtaining owner’s risk ‘“ A '’ unjustly.

This would minimise the complaint of unjust obtaining of risk note
form‘ A.” :

Together with the above modification this Association suggests that the
present vague wording of last paragraph in the form thatis ‘¢ station to '
station harmless and free from all respousibility for the condition in which.
‘the aforesaid goods may be delivered to the consignee at destination and for
any loss arising from the same ?’ should be modified as follows :—The under-
lined words from ‘¢ for the condition in which the aforesaid goods may be
delivered to the consignee at destination ?’ should be omitted and instead of
the last word ¢ same *’ ¢¢ aforesaid condition ** should be substituted.

By the present vague wording always difference of opinion arises.

Legal opinion including that of the judges of the Small Causes Court,
Bombay, differs on this point. Some contend that the railway company is
indemnified for all losses to the consignment. Others contend that the railway
company is indemnified except for all loss due to the condition stated pre-.
viously. It is obvious the latter is the correct interpretation and this Associa-
tion suggests by this change in the wording to make the same cleay, -

Risk Note form ‘“ B and ‘* H.”’—The wordings for the above risk notes
are very vague and wide. In the consignments booked under the above risk
notes whole packages (not to speak of partial loss) which sometimes number
15 or 20 or even more are short delivered and the claims for the loss of such
complete packages are repudiated under pretext of their having been lost by
running train robbery. The present definition of the word robbefy is very
widely made by Courts of Law as well as by the railway authorities. In
hundreds of cases, tried by courts, no evidence has been brought to show that
any violence or force was used. '

The only evidence produced is that at a certain junction the guard found the
seals and wagons intact and at the next station er junction the same were found
broken and goods removed. No persons were even seen by the guard or brakes-
men doing this. Yet this is admifted as robbery and claim is disallowed. This
~ Association does not think that the object of the legislature sanctioning these

&sl;tnotes was to absolve railway company from responsibility from such simple
efts. . . :

... It should be borne in mind that wagons of goods trains are not fitted up
- with handles, ete., to facilitate climbing on to the wagon and while the train is in
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otion it is ext to impossil;ie to board any such wagon. Again, it is also very
hard to remove big bales of cotton or piece-goods from the wagon undetected yet
in no case bas it been found that violence was used or even threatened.

The word robbery therefore is very badly abused at present and is not
taken in its strict sense. ‘

The railway is also free from responsibility for loss caused by fire which
may even be due to the negligence of the railway company.

On account of such negligence the merchants have to insure their goods
while in transit.

It should therefore be provided in the risk notes B *’ and ¢ H ** that loss
caused through fire on account of the negligence of the railway company should
be borne by them. This is for the loss of complete packages. .

As regards the partial loss or damages caused by rain or any other reason
the railway company is free at present from all responsibilify although the same
may be due to any wilful negligence or even pilferage by railway servants.

" This is surely very encouraging to the railway servants. ,

The most surprising thing for these risk notes is that the commodities for
which reduced or the owner’s risk rates are quoted are sometimes equal or even
more than the rates for like commodities booked st railway risk.

. For instance, if grain (wheat, gram, moong, ete.), and seeds are booked from
Howrah to Bombay via Manikpur and Katni at railway risk the rate charged is-
Rs. 1-3-4 per maund while rice booked at owner’s risk is charged the same rate,
t.e. Rs. 1-3-4 and if booked at railway risk the rate is Rs. 1-8-3.

Again, if grain and seeds (including even cotton-seed) are booked at railway
risk from Latur to Wadi Bunder vig Kurdu Wadi the rate charged is Rs. 0-11-9
. per maund while groundnut-seed - when booked at owner’s risk the rate is
Rs. 0-13-6 and at railway risk Rs. 1-3-7.

What concession is then given ¥ How are rice or groundnut-seed any
superior or different from rest of the grain and seeds that the same when booked
at owner’s risk are charged at 'rates equal fo or higher than the railway risk
rates of other like commodities. ' '

"Can this be called concession ¢

The wording of these risk_notes is very ambigious and wide as already
stated above.

On account of these wordings till recently it was held by Judges of the differ-
ent Courts that the railway company merely admitting the loss of complete
packages is absolved from all responsibilities and that- it was not necessary for
the railway company to prove even the loss, as will be seen from the copy of a
judgment in Civil Application No, 92 of 1920 under Extraordinary Jurisdiction
of the Bombay High Court. o

By such decision the railway companies were always admitting the loss
eontending the same to be due to running train robbery even though the packages
may not have'actually been lost (the same might be eross-delivered or transmit-
ted to a different station than booked to).

The burden of proof was on the merchants to prove the non-existence of the
loss, negligence, ¢te., and it being impossible for the merchant to do so the rail-
way companies always won. ' ‘

This encouraged the railway companies to lay down a prineiple to reply in

cach and every consignment that the loss being due to running train robbery,
the railway was not liable. s .

" About four years—back when thousands of wagons were booked from Cal-
cutta to Wadi Bunder of rice the railway company had freely taken advantage
of the favourable decision and had repudiated claims for 20 to 25 or even com-
Plete bags not delivered in one consignment.

By the efforts of this Association a case referred to above for only two bags
short delivered was fought out to the bitter end and the same was taken before
Bombay H{gh Court Full Bench and it was held that mere admission of loas
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il company was not safficient and that it opght to have proved the loss.
I’.i'.‘%lirsmh:: ‘{rery zlx)mch‘favoured the merchants and in many cases the negligence

is proved through the witnesses of the railway company brought to prove the
loss ahd the merchants were paid their claims.

In cases of parcels of fresh fruits which have always been found that the
contents are found missing and yet in no case the claim for such loss is pau'i.

The wording being ambigious there is likelihood of different interpretation
being placed on the words. This Association suggests that the present risk notes
should be altogether abolished -or the wording of these risk motes should be
amended or the owner’s risk rates should be so kept as to give concession to
the sender and that there would be no chance of different interpretation and
that the railway should be held responsible for the loss of complete packages due
to any cause whatsoever. ,

_If the risk notes are worded as below this Association thinks the p_urpose will
be served.

: Risg Nore Foru ¢ B.”
¢¢ Whereas the consignment of

from any cause whatever except for the loss of a complete consign-
ment or one or more complete packages forming part of a eonsign-
ment *’ and provided that any other loss, destruction, deterioration,
or damage, ete., is proved not to have been due either to the wilful
neglect of the railway administration or to theft by er the wilful
neglect of its servants. Transport agents or carriers employed by -
them before, during and after transit over the said railway or other
railway lines working in connection therewith or by any other
transport ageney or agencies, employed by them respectively for the
carriage of the whole or any part of thé said consignment : provided
the term *¢ wilful neglect >’ be not held to include fire if the said fire
is proved to have taken place in spite of all precautions taken by the
company to prevent fire to minimise loss after such fire took placs,

robbery from a running train or any other unforseen event ow
accident. .

This Association further suggests that the words * before ** and ‘¢ after **

occurring in the fifth line from the bottom of the present risk note *‘B*’ shounld be
deleted altogether.

Risk Note Form ¢ C.”’—The railway company béing unable to provide
sufficient covered wagons ‘¢ C ?? form is used. S

It is more for the convenience of the railway company than the merchants
that open wagons are used and for the incapacity. of the railway company to
provide covered wagons merchants gre penalised. )

This Association therefore suggests that the same form should be altogether
abolished.

If this is hpwéirer considered impossible the following amendments should be
made in the present wording of the ‘¢ C *’ form.

In Suit No. 789-10525 of 1920 before the Chief Judge of the Sn:.mll Causes

Court, Bombay it was proved that open wagons used after execution of form ¢ (C’*
were properly covered.

On the line goods were pilfered and at such times the tarpanlins used were
- torn and the goods were exposed to rain and the same were badly damaged.

Thé trying Judge held that the railway company were not responsible for the

damages as they had taken proper care to cover the wagons but it was not the
railway company’s faiilt if the tarpauling were torn.
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"This should be remedied by providing in the railway risk note ¢“ C ?’ so that
when such coverings are found torn while the consignment is in transit the railway;
company should take steps to cover the same properly at once and in defaunit the
same should be liable for loss or damages caused.

In addition to this modification following words should be added to the
present wording of the risk note form ‘“ C *’ viz,, ¢ provided the railway company,
proves that they have taken proper care of the gnods as to its covering.”’ )

. Statement uf various consibnmenls booked at Owners’ Risk Form “A" from
Great Indian Peninstla Local Stations to Wadi Bunder.

- -
| % s
M = « -
= g ta, Slack bags |Weight of | Weight
] From To H Date, 3 .| and their full - fozlgnd
g - : g = weight. | . baga short,
— =2 = 3 -1
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o ] v 1 _ jMde. Seera.!Mda, Beers.(Mds, Hears,
1 | Rbherwadi... [Wedi Bunder! 3105 { 18th July 1919] 168 11§14 0 |30 10]18 10
2 | Nasik do. 11 j1st Octeber 1921 220 i1]1 1lo| 2 211-1 13i¢
8 | Nagdongri | do, ., 1| 30th @Qetobr | 21 2|8 1086 110}s o0
- : 192).
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' 182, o
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Letter No. 517-13, dated Bombay, the 16th June 1922
From—The Secretary, Millowners' Association, Bombay,

To—T, V: SmEsEacinr Ayyar, Esq., M.L.A., Chairman, The Railway Risk Note
Rovision Committee, Simla.

On behalf of my Committee I am directed to take the liberty of address-
ing you, as Chairman of the Railway Risk Note Revision Committee, on the
subject of Risk Notes; a matler which is of great importante to the members
of this Association although their opinion has not been specifically invited in
connection with the terms of reference to your Committee.

2. During the year 1921, the Bombay MMills, either direct or through their
Agents or Merchants, exported by rail 3,23,960 bales of piecegoods, and
1,65,124 bales of yarn, The Mills also imported thousands of bales of cotton
direct from up-country markets. These figures will give an idea of the
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enormous- income derived, by the different ‘railway administrations from the

Millowners pf Bombay. .Accordingly it will be realised that thefts which-
ocour on the Railways from these consignments, and for which oompensatiofl '
js not paid by the administrations under one pretext or another, are a source of
heavy loss to the Industry. - -

3. It has been the experience of the majority of the members of this
Association that thefts and petty piifeérages on the Railways have been on the
increase, and my Committee are inclined to attribute this increase to the
one-sided and arbitrary elause in the Owners! Risk Form which absolves the
‘Railways from liabilities even when complete bales are lost. It cannot be
denied that Railway servants hawe ready access to the goods, espeoially when
the train is stopping in goods’ yards for loading and wunloading purposes and-
also when stopping at different sidings, The presumption, therefore, is very
-strong, when thefts are of frequent ocourrence, that such thefts were committed-
éither by the Railway servants themselves, or by outsiders with the help and-
connivance of the Railway servants. = . :

. 4. My Committes, of eourse, do not deny that outside thieves are also
sometimes able to get into a wagon when the train is in motion and commit
pilferages, but such thefts would be confined mostly to small articles and
seldom, if at all, would they consist of heavy bales of piecegoods or yarn or cotton
with which articles this Association is solely concernel. It is, my Committee
submit, a -patural inference to assume that, when Railways carrying the
goods are so fully protected, not against mere damage to goods but against loss
of complete packages, they do not exercise that supervision over their own
servants with a view to prevent thefts, which they would have done had they
heen obliged to grant compensation in most cases. The Railways, as common
carriers, are bound, under the Indian Contract Act, to take every reasonable
precaution so that goods entrusted to them may not be lost in transit. But
when this liability is so narrowed down, by the Risk Notes, that the Railways
are practically made immune from. any liability, then there is hardly any
inducement at all for the management to take even ordinary precautions.

5. Moreover, owing fo the preat difference between the rates for goods
despatched at Bailway Risk and at Owners’ Risk, respectively, exporters are
obliged to despatch goods mostly at Owners’ Risk. The consignor has nv option
but to sign the Risk Note in order to be able fo send his goods at a reasonable
rate. It may be'contended that the Risk Notes Forms B and H, whichapply
in the case of the members of this Association, do not absolve the Railways al-
together for, in the case of complete packages, if the loss is due * either to the
wilful neglect of the Railway Administration or to the theft by, or to the wilful -
mneglect of its servants, etc.,”” the Railway concerned is liable. However, in
practice, complete immunity is granted to the Railways, for owing to the
wording of the Risk Notes, the onus of proving that the Railway had been
negligent rests on the consignor—=that view, at any rate, has invariably been
taken by the Courts of law. The consignor, after having delivered the goods
to the Railway Company, knows, however, absolutely nothing as to the manner
in which the particular goods were carried. It is only the Railway over which
the goods are transported that is in a position o say in what manner the goods
were carried, how often and at what places the particular wagon was detained en
roufe ; what precautions were taken during such stoppages; between which
- stations the loss occurred ; by which official the loss was detected ; whether the
loss was reported to the Police and with what result. All these facts are in
the possession of the Railway alone atid yet the consignor is asked to prove that
the goods were lost through neglect upon the part of the Railway !

6. Further, when goods are lost the only reply, if any, which is received is
a stereotyped one to the effect that the Railway is not responsible since a

isk Note was signed.  No detdils are given as to how or when' and where
the theft took place. In sSome cases the Railway Authorities are kind enough
4u'extend their sympathy and say that they . very much regret the loss but .as
the consignment was booked at Owners’ Risk under Form B or H, nothing can
be dove. Ina few instarices, in order to avoid liability, my Committee observe
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that they merely state that the theft was due fo a running train robbery
without adducing any proof in support of such a contention, or rather assumpe-
tion. In such circumstances, my Comrmittee submit, it is practically impossie
ble for the oonsignor to prove the charge of neglect, even though there may
have been not only neglect but actual theft by Railway servants. The onus of
proof must, therefore, be shifted or the Railways must be compelled to give
the consignor all details as to the loss, submitting the Police report, if any,
to enable him to judge whether the goods were lost ‘through neglect or not.
My Committee are also of opinion that the word “ wilful * before * neglect *’
should be removed. This word only complicates matters and gives rise to
legal quibbles, e.g., if a Railway Choukidar goes off to sleep instead of keeping
watch and ward, is it only “ neglect” or * wilful neglect "? Such details,
they cousider, shonld also be furnished within a reasonable time, say, within
three months, after the loss of the goods, failing which the Railways must be
made liable. Under Article 31 of the Limitation Act XV of 1877, as amend-
ed by Act X of 1899, a suit against the Railway Company for loss of goods must
be filed within one year from the date on which the goods lost were supposed
to have been delivered. It is not an uncommon experience amongst members
of this Association that months and months elapse before the final reply of the
Railway Company repudiating the claim is received. When a complaint is
lodged, an answer is sent that the matter is engaging the attention of the
Company. The same reply is, however, given time and again whenever a fresh
reminder is sent. One member has supplied my Committee with an instance in
which more than a year elapsed before the Railway Company finally repudi-

- ated the claim on the strength 6f the Risk Note held and even then only

after nearly a dozen reminders had been sent | Whenthe administraion con-
cerned was pressed for details, the member was afforded a reply after a further
three months to the effect that the seal was removed from the wagon between
certain stations and the bale in question stolen. No' suit, of course,
could be filed as it would have been time-barred. This instance may be an
extreme case but there is no doubt that the time wasted before a reply, or
even an acknowledgment, is sent, is considerable and that the reply is ovever a
satisfactory one from the consignor’s point of view.

7. In conclusion, I am to state that the Railways no doubt take the
view that the Risk Nofe is an agreement between the parties and that the
consignor, having entered into such an agreement, must abide by it. I am,
however, to submit that it is 8 merely one-sided agreement to which the cone
signor is forced to give his consent in order to be able to escape from paying
an exorbitant rale of freight. 1t is the considered opinion of my Commiitee -
that, in ordinary circumstances, such a one-sided agreement would be set
aside by a Court of law as being against justice, equity, and public policy.
The Risk Note Forms, however, being originally approved by the Governor-
General in Council, are held to be valid although it 18 known that they inflict
a great hardship on the trading community. My Committee, therefore, urge
in the strongest terms 4t their command that the Risk Note Forms be revised

~ in the manuer and to the extent indicated in the previous paragraphs as in

Serial No. 04,

Chamber:;
of Commerce,

that way alone can the serious, and at the same time just, public grievance to
which the present forms have given rise be removed.

Copy of lelter No. 1972-1922, dated Calculta, the 23rd June 1922, from the
' Secretary, Bengal Chamber of Commerce, to the Secretary to the Govern-
ment of India, Ratlway Department (Railway Board).

. f
In continuation my letter* No. 1842, dated the 12th June I am now
- #Not printed. .directed to submit the following expres-

g Latter To. 506-T.-21, dated the 7th April 1922, gjon of the opinion of this Chamber on
overnment, of India; Railway Depa; . . .
ot (RedlwagBoard) to the Bengal Chamberof b€ points referred to in the marginally

Comtaerce. . noted letter with regard to the subject of
railway risk notes. The letter explains that, in pursuance of the terms of a
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tesolution adopted by the Legislative Assembly on the 9th March, a ‘Coms-
mittee have been appointed by the Government of India to consider the
question of the revision of railway risk notes: and opinions are invited on the
form, construction and application in practice of the risk notes now in use.

2. While it is stated that it is the intention of the Railway Risk Note
Committgee to review all the existing forms of risk notes, you explain that repres
gentations received by the Government of India from time to time have been
concerned principally with the following points, and you request that these
should receive special consideration :—

(1) Whether the principle-of throwing the onus of proof on the consignox
in a claim for compensation arising out of the less of goods
entrusted to a Railway Administration for carriage requires. modi-
fication. (This refers specially to the terms of Risk Note Forms
B. and H.) : :

(2) Whether the words loss, destruction or deterioration used in the Risk

' Note Forms should be altered or added to or defined in such a

manner as to secure for the consignor the right to compensation

(for the loss of the whole or part of the consignment) for the

above arising from the wilful neglect or criminal acts of the
servants of the Railway Administration.

~ Risk note forms B and H are ordinarily known -as owners’ risk notes.
Form B is the form used when the sender -elects to despatch at a ‘ specially
reduced * or * owner’s risk *’ rate articles or aniraals ‘for which an alternative
“ opdinary >’ or “ risk acceptance *’ rate is quoted in the tariff. Form H js
used as an alternative to form B when the sender desires to enter into a general
agreement instead of executing a separaie risk note for each consignment ; its
terms, so far as the matter of relieving the railway from liability is concerned,
are the same as those of form B.

3. The difference in the liability of railways in the case of railway visk
and owner’s risk may be briefly defioed as follows :—(a) in the case of railway
risk the railway accept liability unless they are in a position fo show that in.
spite of the utmost care and diligence, the loss or damage ocourred through
circumstances altogether out of their’ control. In the case of owner’s risk, for
losses of less tham a complete package, or for damages and . deterioration, the

_railway is free from all liability whatsoever, irrespective of how such loss or
damage may have been caused. In the case of the loss of a complete consign-
ment, or of one or more complete packages forming part of a consignment,
the railway is exempt from liability if the loss occurred through fire, robbery
from -a runnipg train or any other unforeseen event or accident. If the loss
-ocourred from some other cause than ome of these the railway is not liable
unless the consignor ean prove that the loss is due either to the wilful negleot
of the railway or to theft by, or the wilful neglect of its servants. The onus
of proof is on the consignor, not on the railway, and, it is this condition which
bas given rise toso much discussion in the past ; for it is contended that it is
quite impossible for the consignor toprove,for example, that a particular loss
has been caused by the wilful neglect of the railway. He argues that it
should be within the power of the railway to prove that such loss has not been
so caused ; bub the railway on the other hand-argue that it is equally ime
possible for them to produce definite proof to this effect. Saggestions have
frequently been made that the terms of the risk notes should be modified in
favour of the consignor, but the attitude of the Chamber has been in the past
that, if the terms of the notes be so altered as greatly to enlarge the liability of
the railways, the latter may enhance their rates.

4, The question has again been very fully examined by the Committee
who have consulted all members of the Chamber, and the various Associations
affiliated to the Cbamber which are interested in risk notes; and they have
come to the conclusion that circumstances have now changed sufficiently to
justify the Chamber in re-considering the attitude which they have hitherto
adopted. There has recently been issued the report of the Railway,Police
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Committee, which is of so much interest in connection with this risk note
enquiry that it seems rather surprising that attention has not heen specifically
drawn to it in making the refererce on the subjeot of risk notes. For
there is little doubt that the dissatisfaction felt with the existing risk note
system is to a very great extent due to the losses suffered by the commercial
cornmunity in consequence of thefts—the character of which the public eannot
prove—{rom consignments while the laiter are in the custody of the rail-
ways. The Railway Police, Committec’s report gives some illuminating
figures in this connection. They say:— i
There can be no question that losges by theft and pilferage® have increased. So far ag
the increase is due to causec vther than those inte \ iwich it is our duty to enquire, it is
~ generally attributed to the rise in the cost of living. No statistics are availahle to show the full
extent of the evil, but in ten years the amount paid in compensation by seven of the principal
railways has risen from 1195 lakhs to 7027 lakhs. In the same period the goods earnings on
these, railways rose from 25-87 crores to 8844 crores. In other words an increase of 52 per
cent. in the goods earnings was accompanied by a rise of 488 per cent. in compensation
and the percentage of the goods earnings paid in compensation rose from '47 to 1'83. The bulk
of the increase has ocourred since 1917. .

It is however explained, in paragraph 14 of the Report, that the amount
paid in compensation covers damage to goods by fire, water and accident, and -
loss by misdespatch and misdelivery ; and that from 15 to 20 per cent. should
probably be allowed on this account. This being so it may be assumed
that the percentage of the goods earnings paid in compensation would be, not
1'£3, but something nunder 1+5. :

b, With regard to these remarks, it would be useful if the Railway Risk
Note Committee were to ascertain from the different railways more detailed
particulars under the fullowing heads : — ’

(a) the total earnings for the carriage of goods,
(5) the earnings from goods carried at railway risk,
(c) the earnings from goods carried at owner’s risk,

(@) the total claims received and paid in respect of goods carried at rail-
way risk, i

(e) the total claims received and paid in respeet of goods carried at
owner’s risk.

The actual relationship between claims psid and earnings in the case of
goods carried at railway risk and at owner’s risk respectively would be of assis-
tance in considering an argument that has been used, namely thata railwa
in giving a cheaper ratein the case of goods carried at owner's risk, is reaﬂ?
paying an’insurance premium to divest itself of the liability which attaches to
it in the case of goods accepted for carriage at railway risk. It may be useful to
give this argument i% extenso :—

In the case of goods booked at owners risk, the consignor ig really in the position of an
Insurance Company and the Railway Company in the position of a man who insnres. The
Railway Company pays an insurance premium to the coumgnor in the form of a reduction in
freight. When the matter is looked at in this way, it will be seen how unreasonable is the
proposal that the onus of proof should be put on ths Railway who is the assured. When a
man -insures property with an Insurance Company, such Company has t2 a:cept liability for loss
unless it can prove that the loss was due 10 wilful neglizence or misconduct on the part of the
-assured. How much insurance business would be done if the onus of proof that there was no
wilful negilgence or misconduct was put upon the assured ?

6. In conbection with this question of liability, and the argument that if
the conditions of risk notes are-so altered as to en'arge the liability of the rail~
ways, the latter may increase their rates, there is an important point which
should be considered. The Railway Police Committee say :—

There is ample evidence to juetify the charge that the bulk of the pilferage and not & little
of the theft is done by, or with the connivance of, the railway staff,

And agti'in :

‘We think the evidence justifies the conclusion that the total value of the property stolen
on railways in India does nof; full short of a erore of rupees per anpum. The pumber of
offences, if all the petty pilferages are included, must run into millions, Of theee, in 1919,
only 33,5565 were reported to the police and of the reported cases less than 16 per cent
resulted in oonvicﬁgn. .

® The term * pilferage” is used by the Railway Police Committes to mean abstraction of & portion of the
contents of & package ; “theft* means the removal of one or more whale packsges. - ,
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The figures are startling. Fortunatelj the rewedies, we believe, are simple.

The Railway Police Committee make a number of recommendations with’

8 view to improving the existing state of matters. They say that, while the
changes proposed involve some small additional expenditure, the adoption’ of
these will, they believe, save Government, the railways and the public many
times their cost every year. If the recommendations are to be acted on-—and
the Chamber urge very strongly sn all these interests that the recommendations

should be carried into effect with the least possible delay—it follows that the -

railways will have to incur a certain amount of expense quite irrespective of
the possibility of any additional liability being attached to them if they are
compelled to assume the task of discharging the onus of proof in the case of
losses under Owner’s Risk-notes.

7. It has been argued that in such ciroumstances, and with the additional
measures which will be taken if the recommendations of the Railway Polioce
Committee are acled on, they will not in point of fact be assuming any serious
liability in accepting the onwus of proof, for it is contended that railways will
have a much more satisfaciory machinery than they now have to enable them
to prove that the loss is not one for which they can be heldl responsible. In
other wards, apart altogether from any alterations which might be decided on
as a result of the present deliberations of the Railway Risk Note Committee,
those measures which the railways would bave had to introduge, if the onus of
proof be placed on them, will now have fo be introduced for other reasons ; and
this being so, the cost of such measures, appertaining as it would to the better
protection of all classes of goods, cannot be hereafter considered in conjunction
with the compensation paid under changes in the conditions governing uwaer’s
_ risk consignments in order to justify an increase in rates. Looking at the
matter from ancther point of view, the introduction of better preventive
measures may be expected to produceas very great improvement, and conse-
-quently, material saviogs in railway losses and in the amount of compensation
paid in the case of railway risk claims. It is suggested that it is enly reasonahle
to assume that these two savings would go very largely towards balancing the
increased compensation payable on owner’s risk claims,

8. As against these arguments, the railway point of view is that they
already have such heavy losses, and such heavy claims to pay, that itisin
their own interest to take the utmost precautions that can reasonably Do taken.
These losses and claims are so great that they are only too ready to accept, and

to act on, the recommendations of the Police Committes. It is contended that

if the onus of proof is placed on the railway, their liability under both forms of
risk note becomes practically the same, for it will still be impossible for them
in most cases to produce definite proof as to how the loss ooourred ; that is to
gay, they will be in no better posilion. than the owner is mow. TUnder these
circumstances it is possible that the railway may not continue to quote two
separate rates, and although the Commitfee have no figures showing the extent
to which the owner's risk rate is taken advantage of, it is evident that, with all
its defects, a section of the public would prefer a continuance of the present
conditions to losing the owner’s risk rate altogether.

9, In this connection, we should refer to 'a suggestion which has been
made fairly often, that railway servants distinguish between goods consigned
at railway risk, and goods consigned at owner’s risk. The suggestion is that
when the goods are at owner’s risk railway employees think there is less chance
of & searching enquiry being made in the event of a loss occurring. On this
point, the Railway Police Committee report as follows :—

We have not been able toobtain any figures to show whether consignments booked at
owner’s risk are more subject to pilferage and theft than others, and any fizures that the rail-
ways could farnish would be incomplete as many cases are neverreported. But railway officers
deny that the handling staff can distinguish between consignments sent on owner’s risk and
those sent at railway riek, and on the evidenoe before us we are unable to hold that less care is
taken by Ruilway Administrations of the former than of the latter.

On the other hand, it has been stated that there are certain classes of goods
which the railways will carry onmly at owner’s risk, a fact which is doubtless

Paray 400
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known to the handling staff. The railways say, however, that this is not.
strictly correct. :

10. The Coramittee think it desirable that they should place before the
Rajlway Risk Note Committee the various points which they have considered
in the course of their discussion on this important subject ; and, baving done
so, they will now explain the conclusions to which they have come. They
think it will be generally conceded that Risk notes B and H in their present
forms are anomalous conferring, as these do. the right tocompensation for losses
due to the negligence or criminal acts of railway employees, but impdsing om-
the public the impossible task of proving that the losses are so due. The
Chamber would accordingly like to see this condition so modified that the onus
of proof would be placed on the railways. On the other hand, if such a change
must result in the withdrawal, or the considerable enhancement, of owner’s
risk rates, the Chamber would not, for the following reasons, desire to press this
point ; firstly, because, as it stated above it would appear that, notwithétanding
the existing defects in the conditions, it is clear that a section of the publie
prefer owner’s risk rates to the alternative of railway risk rates; and secondly
-because, having regard to the report of the Railway Police Committee, it is to
be presumed that the admittedly deficient protective and preventive measures
now existing will henceforth be radically altered, with the probable result that,
not only will losses under owner’s risk consignmerts be reduced but the pro-
portion of these losses which the railways would be able to satisfy themselves
were due to the negligence or criminal action of their employees would be in-
creased. There is a further point which must be emphasised. Should it be
decided o transfer the onus of proof to the railways, the Chamber would urge
that, at any rate for a period, and until the effeet can be seen of the new
gtotective and preventive measures, owner’s risk rates should not be withdrawn

ut continued at the existing ratio of difference in relation to railway risk rates,
or at least on the bnsis of no considerable reduction thereon. .

11. Tt is unnecessary to deal at any length with the second point referred.
to in paragraph 4 of your letter of 17th April acd it need only be said that in
the opinion of the Chamber no alteration is called for except such verbal altera~
tion as may ke necessary should it be decided to place the onusof proof on the-
railways.

12. There is only one more point to which the Chamber need refer. In
several of the letters addressed to the Chamber it has been stated that the rail-
ways vnressonably insist on consignors in certain cases signing a risk note in
Form A, the form designed for use when articles are tendered for carriage
which are either already in bad conditioxr or so defectively packed as to be
Hahle to damage, leakaze or wastage in transit. Wehave discussed this matter,
and we ard dispcsed to think that it is one coneerned more with the application
of the forms of risk note than with any question of prineiple. Our enquiries show
tliat the practice ditfers on different railways ; and while it is certainly desir-
able that there shonld be uniformity of practice as far as this may be possible,
we are inclined to think that this is a point for representation to the individual
railway when a case arises in which the consignor thinks he has a grievance.

Serial No, 95, - Letter dated the 21st June 1922

From—The Mackati Cloth Market Association, Maskati Market, Post Kalupur,
Abmedabad, : .

To—T. V. SnisEAGIRI AYYAR, Esq., M.LLA., Chairman, the Railway Bisk Note
’ Revision Committee, Simla. .

Maskati Cloth  On behalf of and under the directions of the Maskati Cloth Market
Market Association of Ahmedabad I beg to place before you for favourable considera-
B:m:;"m' tion by your committee, my Association’s views regarding the revision of

Railway Risk Notes.

‘T. My Association has 2 membership of 566 firms, dealing in piece-goods
principally manufactured at the mills in Ahmedabad, Viramgam and other
places in Gujarat and Bombay. The interests represented by my Association.
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are large inasmuch as all firms doing export business of testiles and piece-
goods manufactured in Gujurat are members of the Association’ The total

nurber of bales booked by the members of the Association to different parts of

Tndia comes to about 500,000—of the aggregate value of Rs, 20 crores approx=

imately.

_II. My Association endorse the principle laid down in 8. 72 of the
Railways dct, that as a general rule, Mailway Companies should. not be
allowed to limit their responsibilities. In India each Railway Administra-
tion enjoys practically & monopoly of the carryiug trade and have been
in a majority of cases granted concessions and kelped financially by the
State at the cost of the general taxpayers. They should therefore primarily
exist for the benefit of the taxpayer—whether as 8 merchant or as a passenger.

- My Association submits that the guiding principle to be always kept in view
is that any attempt to limit their responsibility ought not to tend to lower the
-standard of their duty to the public or the standard minimum care. wbich
public carriers ought to be made to take of the goods handed over to them for
carriage. :

III. Of equal importance with what my Association has called the
guiding principle is the fact that being corporate bodies with extensive
finances and enjoying monoprly without any competition of public carriers.
“of the same kind, Railways are already in a position of advantage over the
individual trader booking goods for carriage, and this natural domination
should not be further supported as against the individual trader, by reducing -
their responsibility almost to a nullity in practice. An attempt to limit their
responsibility must also rigidly safeguard the interests of the individual instead
of driviog him to recklessly accept any Risk-notes, out of sheer helplessness.

IV. My Association therefore urges that the Railway Administrations
should not -be allowed to limit their Jiabilities as bailees under Ss. 151-152,
Indian Contract Act. Those sections sufficiently protect bailees and in view
of what is staled io -paragraphs 2 and 3 above, my Association is of opinion
that there is no need for limiting the responsibilities of the Railways, under
Ss. 161-152, Contract Act. . It will be seen tkat 8. 152 exorgates the bailee
for responsibility from loss, desfruclion or deterioration if the standard
of care prescribed in 8. 151 is taken. That section further leaves the
bailor the liberty to enter into~a special contract with the bailee to hold
the latter liable for losy, destruction or damage, acerning in spite of and
notwithstanding the amount of care. preseribed by 8. 152 having lLeen
taken by him. It will be thus seen that 8. 152 has already imposed.
a limited responsibility on the bailee. It will not be every case of loss,
destruetion or deterioration for which tbe Railway Admivistration will
"be held liable. They ean exorgate themselves by stating that they had
taken the amount of care the law required, and the law provides for no
extraordinary standard of care. The Railway Administratiors have not pro-
vided for any forms of agreements whereby they would enter into the special
contract as contemplated by 8. 152 under which a consignor can hold them
liable for any loss, destruction or damage oteurring in spite of the amount of
care prescribed by 8. 151 having been taken by the Railway Administration.
They have thus practically accepted the limited responsibility under 8. 152,
the further reduction of which is neither necessary nor desirable in public
interest. Even now therefore when they carry goods at what they -eall
“ Railway Risk” they are not really speaking taking any risks and are
virtually carrying the goods at “Owner’s Risk® because, it will be easily
seen, that all that the Railways are required to do is to take the amount of
care prescribed by _8. 151 and when that is taken, the risk for any loss,
destruction or deterioration is the owner’s and not the  Railways’ as the law
stands. An attempt to reduce further the' limited responsibility under 8,
152, Contract Act, therefore amounts to freeing the Railway Administrations
from the consequences of failure to exercise the amount of care required of
them in respect of the goods delivered to-them for carriage. My Assoéiation
is of opinion that the present Risk-notes as prepared do provide same excep-
tions but they are quite illusory and of practicaily no value as we hope to be
able to show later on,
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V. The general observations above indicate the policy my Association
-earnestly urges your committee to adopt in respect of the question of Railway
Risk-notes. To carry out that policy my Association would suzeest the
following kinds of Risk-notes : — -°

‘a) * Railway Risk.”.-This is not what is at present known as
“Railway risk,” .., where the Railway Company holds itself
responsible for loss, deterioralion or damage from any cause
whatever, and does not exorgate itselt from liability by pleading
the standard of care prescribed under 8. 151, Contract” Act. In
other words, this will be the “ Special Contract ” by the bailea
contsmplated by 8. 152, Contract Act. It is submitted that it
will be open for Railway Administrations to enter into such
contracts. 8. 72 puts restrictions on limitation of responsibility
and nof on taking additional risks. ‘

() Ordinary or Owner’s Risk.—Class I, ¢.e., where the respon-
sibility of the Railway Adwministration is what is provided in 8. 152,
Coutract Act, as the baile2’s resporsibility in the absence of a.
special contract to the contrary. The Railway Administration
will not be held liable, under these notes for any loss, destruction
or deterioration, if they have taken the standard carein the
carriage of goods. Thisis what isat present misnamed Railway
Risk; the Railway Administration in fact rucs no risk but the
owner does run all the risks of the goods being lost, destroyed or
deteriorated in spite of absence of negligence on the part of the
Railway . Administration. No special note is necessary for this.
The absence of any note will mean the ordinary statutory liability
of the Railway Administration.

(¢) Owner’s Risk.—Class I1, i.e-, where the Railway Administration
is free from responsibility in the manner and under the conditions
laid down in the present Risk-notes.

The tariff rates chargeable will be of course different when goods are des-
patched under different agreements as to the risks.

VI. The question of tariff rates may perhaps be deemed out of the scope
of inquiry -by your committee. But a passing reference toit will help to
elucidate the point of view of my Association regarding Risk-notes in generai.
In the opinion of my Association the present- “special reduced” rate skould
apply as ordinary tariff rates in cases of agreement Owner’s Risk, Class I.
This follows as a corollary from what has been stated previously. In the
proposed Owner’s Risk, Class I, the Railway Administration runs absolutely no
“ Risk ” properly so called. Itis, however, charged with the duty of taking
the prescribed care and when that is done, all the ©* Risk ™ properly so called is
the owper’s. There ought not to bea premium for taking the statutory care of
" tibe goods. It is the minimum which has to be expected of all Railway Adminis-
trations. The present * ordinary ” tariff is. so high and it is therefore so rarely
-avajled of that i¢ may well be said to have been non-existent for all commercial
purposes. Such taritf may be applied to whatis proposed in the foregoing para.
4asthe rea] Railway Risk agreement. Even in that case too, the rate will be
very high. The natural difference between those rates and Owner’s Rigk, Class I
should be the insurance charges to cover all possible risks of accidental fires,
‘theft, robbery, etc, and therefore the rate for Railway Risk booking should
be the rate for the Owner’s Risk, Class I plus the insurance charges and nothing
more. In cases where merchants desire to book goods at their own risks freeing
the Railway Administration from consequences of loss, destruction or deteriora-
tion from acy cause whatever, <.e., under the conditions in the present Risk-
notes agreements B and H the tariff rates should be very much lower as the
Railway Administration is practically relieved from taking even the statutory
-care of the goods, : ,

VII. It is relevant here to advert to the present state of things which will

-go to show that it is necessary in public interests to adopt the policy and there-
fore the kinds of Risk-notes and the tariff rates as suggested above by my



115

Association. The present state of things is the outccme in the main of the
combination of the following factors :— '

(1) The difference in the “ ordinary > and the “special reduced ” rate
is so great as to prevent merchants from taking advantage of the
“ ordinary*’ rates. This places the Rajlway Aduwinistration in
a position of undue and unfair advantage over the trader to free
itself practicglly not only from all the risks whatever but- also -
from the consequences of its own want of statutory care. '

{2) The present  special reduced * rate Risk-note practically absolves
the Railway Administration "from all responsibility, and the
exceptions provided are merely on paperand of no practical value.
They throw on the trader the burdén of proving a set of circum-~
stances which he can never do,

This results in :—

(6) Removing any incentive to take even ordinary care of goods by the
Railway Administration, goods are kept anywhere, handled in
any manner, taken to destination at any time. None cares or
deems it his duty to be careful about seeing that there is no loss,
damage or deterioration to the goods due to neglect of ordinary
care. - '

:(b) Encouraging Railway subordinates to carry on all sorts of thefts and
pilferages as they krow that the owner of goods can never
discharge the burden of either proving * wilful neglect » of ¢theft
by Railwey servant nor can he claim anything so long as there
is mo loss of a “ complete consignment '’ or ** one or more com-
plete packages forming part of a consignment.”

The consequent loss to the mercantile community and also to the general
public by proportionate rise in prices, the demoralisation of Railway staff and
in their train of mercantile community have assumed such serious proportion
as to arrest attention of all thinking and patriotic men. My Association
submit that there will be no effective check on these unless Railway Adminis-~
{rations are compelled to be more vigilant and watchful of the consignors’
interests by following the policy of preventing them from limiting their liability
by any agreements which fend to lessen statutory care of goods required of
them and which throw the burden of proviog the causes of loss, deterioration,
destruction on the consignor to entitle him to hold the Railway Administration
liable.

VIII Coming‘to the question of ,Risk-notes at present in use, my Asso-
ciation will compile ifs remarks to Risk-note Forms A, B and H, with which
my Association is mainly concerned. .

As REGARBDS RISKE-NOTE ForMm A.

This is intended to be used when articles tendered for ecarriage are either
already in bad condition or so defectively packel as to be liable to damage,,
leakage or wastage in transit. There is not much to be said against the object
and the form of this Risk-uote. The object is that the Railway Administration
should not be held liable for loss which is brought about by circumstances of
the owner’s creation, But the whole trouble arises as to what should be taken
as the standard of * bad condition » and “ defective packing. ” It has becomea
common practice with the Railway staff to obtain such notes from merchantswho
pass them out of sheer helplessness. There are mno other carriers through whom
the goods could be sent and the {rader again cannot each time afford to be on
cross terms with the Railway staff nor can he afford to allow his goods to be de-
tained and exposed to all sorts of risk at the Railway yard till the matter is refer-
red to the D.T.S. and decided by the inspector. 'This type of Risk-note is obtained

_for even securely packed cloth bales sent to the Station directly from the mills.
Generally cloth bales are well packed ‘with iron stripes to stand the handling
in transit. The Risk-note, moreover, seems to have been primarily intended for
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perishable and other fluid articles such as vegetables, @hea, ete. Cloth is not
likely to he * in bad condition ” or ¢ liable to leakage or wastage ™ by defective
packing. It is liable to damage no dcubt. My Association -therefore urge
upon discontinuing altogether the use’ of Risk-note Form A in case of cloth,
yarn and cottpn bales, as the Risk-note was never intended {or such articles and
ordinarily sucli bales aye sufficiently well packed. This will remove a source of
constant harrassment to cloth, yarn and cotton merchants. My Association
would further urge the deletion of the words * leakage ” and * wastage * and
the words at the end of the Risk-note * and for any loss arising from the same’*
in all cases and where articles are fluids the words should be * and for any loss

. arising from such leakage or wastage” In all other cases the Railway
Administration should be freed only from responsibility as to the conditions
in which thearticles, which are in bad condition or defectively packed reach the
consignee. This Risk-note is a source of amount of loss to merchants due to
pilferages and theft by the much-demoralised Railway staff. A strict super-
vision and deterent punishment of the staff where cases of harrassment are
noticed are also necessary to improve maitters. )

Risk-wxores Forus B & H.

The views of my Association as regards these have been generally stated
above. Inthese Risk-notes the proviso should be so worded as to show clearly
that what is intended to be excluded from the true * wilful neglect” is nothing
but an accident. It should be as follows :—

* Provided the term “ wilful neglect * shall not be held to include any
event or aecident ovér which the Railway Administration had no control or
which could not be reasonably prevented by the Railway Administration by
taking proper precautions.” :

Accidentsal fires will come ucder the proviso, so also accidental robberies.
But where robberies are taking place very often, the defence of rohbery should
not be open to the Railway Administration.

Again at present the burden lies on the owner to prove that his case comes
within the exception: It is impossible in the very nature of things for the owner
to prove affirmatively © wilful neglect * or * theft by *” Railway servant. The
evidence (documentary as well as oral) whether it be of the Railway police or
servant, is all with the Rajlway Administration. The journey is very long and
the goods are lying with the Railway for days and days together. In these
circumstances, no merchant can ever hope to prove that his case falls within the
exceptions provided in the Risk-note. On the other hand, the Railway Admi-
nistration has all the facility of providing absence of “ wiiful neglect * or * theft
by " its servants. The Risk-note should be, therefore, so framed as to throw the
burden of proving absence of * wilful neglect * or “ theft by ’* its servants on
the Railway Administration. My Association would suggest the following
phraseology : o : ‘

. sesesnsesso. Harmless and free from responsibility for any loss, destruction or
deterioration of or damage to the said consignment from any cause not cue to
the wilful neglect of the Railway Administration or to the theft by or to the
wilful neglect of its servants, transport Agents .................... consignment,
provided such wilful neglect or theft will be prima facie presumed to be the
cause of any loss, destruction, ete., which may occur and provided further the
true “)wilful negiect ” shall not be held to include ...... etc. (as suggested
above). : -

IX. To sum up briefly my Association submits that ;—

(a) As Railways enjoy a monopoly of earrying trade without competition,
nothing should be done to lessen the standard of duty they owe
to the public and the standard of care they ought to take of goods
as public carriers,

(&) As Railwoys are already; by their very position, in a position to
dominate the individual trader, nothing shou'd be done to increase
that dominance to the prejudice of the individual trader.
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(¢} Even at...presen_t, under the ordinary law, Railways do not under-
take any “risk ™ properly so-called. What is known as * Railway

Risk ” is really Owner's Risk. There should be, therefore, three
kinds of agreements, viz, :(—. '

(¢) Railway Risk.—Where Railways in additioﬁ to the ordinary
liability as bailee also accept liability as insurers. A form of
note should be provided for this. '

(#3) Ordinary or Owner’s Risk, Class I.—Wlcre the Railways
undertake the ordinary statutory liability under 8. 72, Rail-
way Act. No form of risk is necessary for this.

(iit) Owner’s Risk, é.e., where the present Risk-note Forms B and H
W’lt‘lil the wodification suggested by my Association will be
used. ,

(d) There should be different tarifl rates for the above three kirds of
agreement, The present ordinary rate is too high. The present
* special reduced " may be kept for what is described Owner’s
Risk, Class I above. That rate with an addition for insurance
may be charged for Railway Risk properly so called, while that
-rate should be substantially reduced for Owner’s Risk, Class IIL.

(¢) The above will safepuard the interests of the trader without putting

' any undue strain or disadvantage to the Railway who will have

to be on the alert for exercising the care of goods law expects of

them and for preventing thefts and pilferages by its staff. The

consequent saving to the merchants and to the general taxpayers

by reduction of prices will be substantial and it will also.

eifectively check the appalling demoralisation of the Railway
servants as a class. , '

(/) Risk-note A should be done away withso far as cloth yarn and
cotton bales are concerned. In other cases the . alteration and
restrictions suggested may be carried out. '

(9) Risk-notes B and H should be so framed as to cast the burcen of
- proof of absence of wilful neglect and theft by Railway servants
on the Railway Administration. The proviso as to * wilful
neglect  not including fires, ete., shovld be so amplified as to
make it clear that only accidents are included in the proviso.

The suggestions are submitted above in details,

Letier dated Bombay, the %3rd June 1922, . . Serial No. 96.
From —The Seeretary, the Bombay Shroff Association,
To—The Assistant Secretary, Railway Department (Bailway Board), Simla.

1. As directed by my Committee I beg to submit the following views Egmb_a.s;' isliroff
of my Committee in the matter of * Kailway Risk Notes ¥ which you will be Bompay.
kind enough to place before the Committee appointed by the Government of

India.

2. My Association bas on its role ahout 300 members who are shroffs,
merchants and commission agents in the city of Bombay. They generally
‘advance large sums of money on the goods consigned to them or-by them and
hence they are greatly interested in the matter of “ Railway Risk Notes.”

3. The system of demanding Risk Notes from consignors is itself a very
bad one, and the Government should stop it in the interest of the general
public. Railway Companies as public carriers should be called upon to take
proper care of all the gcods entrusted to them and they should not be allowed
to put any temptation in the wass of the public by offering lower rates and
thereby escape from the legitimate responsibility. Section 72 of the Railway
Act providing for a reduction of responsibility of Railway Companies as public
carriers should be entirely revoked so that relation between a consignor and
a Railway Company will te decided in accovdance with the Indian Contract
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Act. If this suggestion is carried out all the grievances about Josses, piiferings,
negligence, ete., will be removed and the. only question that will remain for
consideration will be that of the rates that could be charged for different com-
modities. The present rates charged for consignment at Owner’s Risk are high
enough and no Government anxious to safeguard the Trade and Industries of
the Country, can, even think of allowing the Railway Companies to levy still
higher rates. I can cite many instances to show the inequities of the Railway
Tariff and prove that the policy of Railway Companies is suicidal, rather than
encouraging to the internal Trade of India; but the question of tarif and its
policy are not referred to this Committee, so it would be useless to dwell at
lengthr on this subject ; but I may be allowed to point out that the present
Railway Risk Rates are so high that no trade can afford to pay those rates.
The present “ Owner’s risk ” rates ara at its mazimum level and if the Railway

-Companies are at all interested iu the prosperity of Trade they should be satis-

fied with the present “Owner’s Risk ” rates even after abolishing * Risk

‘Notes, ”

4. The working of the system of Risk Notes is still' worse. Many
scandals in this respect have been brought to the notice of your Committee by
the Indian Merchants Chamber and Bureau; other Associations of this city
said a very sad tale, but in addition to those I may be allowed to point out

that such articles as galvanised iron pipes and full pressed cotton bales required

Risk Note A which is ridiculous on the face of it. Under instructions from
superior officers or with a view to exfort money, the goods booking clerks
have formed a habit of putting such remarks as improperly -packed, if wet by
rain at owner’s risk, not responsible for damage or diminution or breakage,
bags spilling, loosely packed, sewing defective, etc., which mean only to evade
Companies’ responsibility as public carriers to look after the safety of the
property consigned fo their -trust. If a consignor refuses to sign a particular
form his goods remain unbocked for days together and has to run the risk of
damage, theft, pilfering, and fluctuations of market. This leads to dishonest
methods which are scandalous for merchants as well as for Railway Companies.

My Committee is strongly of opinion that so long as Risk Notes are allowed
their existence this sort of scandal is bound to continue. ’

5. 8till if your Committee can not find its way to recommend total aboli-
tion of Risk Notes, the form should be revised altogether removing the ambi-
guities of language and safeguarding interest of Trade. The difference of
Railway Risk rates and the Owner’s risk rates should be narrowed as far as
possible. It may be suggested that the present Owner’s risk rates should be
taken as a standard for Railway Risk rates and a rebate of 10 fo 15 per cent, be
allowed to those consignors who prefer to send the goods at their ownrisk. To
safeguard the Railway Companies against damages of improperly packed consigne
ments it should be laid down that if a booking clerk rejects consignments on
the plea of improper packing the consignor can appeal to 2 Committee of Railway
Officers and merchants who may decide whether the goods are properly packed
or not, and fees of the surveyors should be borne by the party at fault. Ifa

. consignor wishes to consign his goods in an improper state of packing the

deficiency in packing should be accurately described on tke railway receipt so
that damagcs caused by any other reason than that of packing may be borne by
the Railway Company concerned. |

6. In case risk notes B, C and H are not abolished it should be made
incumbent upon Railway Companies to prove that the loss or damage to s
partionlar consignment or its part was due to causes beyond their controt. This
would remove negligence and thefts by Railway servants or their associates.

Dated the July 1922
From—The Grain Merchants’ Association, Ahmeda.had,
To—T., V. SEesEAGIRT AvYar, Esq, M.L.A, Chairman, the Railway Risk Note Revisiom
Committee, Simila. . .

In pursuance of the resolution made by the General body of the Graix
Merchants’ Association at Ahmedabad I on behalf of my Association, beg to
hereby submit before you for favour of kind perusal and consideration by your
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-Commiittee the views of my Association in re : revision of the .Railway Risk
Notes. ' ;

(I) Ahmedabad is the centre of Gujarat. It is one of the leading cities in
India. In commercians population it ranks fifth. In Mill Industry it is second to
Bombay. Itsexport and import business is very extensive and has been, day by
.day, rapidly multiplying. This place is an eve witness to the damage being done
4o the consignments by the railway employees under the shield of the Risk Note
Forms. The damage rises very high when this station is neither a receiving nor
forwarding station but is an intermediate one.- Inconveniemce suffered on
account of the unfavourable and eross attitude of the railway staff and the loss
gustained on account of the weak anagement and want of proper care and
caption on the part of the railway company among similar other causes of a like
natore gave birth to this Association having its principal ptace of business at
Ahmedabad. The interest represented by my Association is exceedingly large
inasmuch as it is constituted of the merchants dealing in grain and seeds at
Ahmedabad. -

(I} It has been, of very late years, the view of the legislature in England
that the common carrier should incnr a liability more extensive than that ineurred
by ordinary bailees. The rule of commmon law is that he is liable for all accidents
.or loss not caused by the act of God or the. King’s enemies. He is in fact an
insurer and is responsible subject {o the exceptions mentioned for any loss or
damage without proof of negligence on his part. This rule prevailed in India
‘before the Indian Contract Aet came into operation and stands unaffected by
it, for in the opinion of the Judicial Committee the Act does not deal exhaustively
with any particular chapter of the law of contracts and was not intended to

embrace ihe case of a common carrier for whom some provision was already made "
by the Act of 1865.. '

_ (ITI) The said rule cught to obtain in the case of carriers by rail in India
where the rights and the franchises enjoyed by them are far more numerous and
extensive where this sort of trade has its rionopoly, where concessions after
-coneessions are poured in, and where benevolent supports have been repeatedly
offered by the Government at the cost of the public money without the least
regard to the convenience, comfort and care of the interest-of the general tax-
payer whether as a merchant or as a passenger. They should primarily exist
not for the aggrandizement of money but for the welfare and interest of the
_public. This rule has been relaxed favourably to the railway company which can
easily shake off the liability resulting even under the railway risk note form by
the proof that it took as much care as was required of it by law. My Association
endorses the principle laid down in section 72 of the Indian Railway Act, that as
a, general rule, the railway company should not be allowed to further limit the
Liabilities under sections 151 and 152 of the Indian Contract Act, any endeavour
to do so is tantamount to the public interest and the commercial progress is likely
fo be jeoparded. Mgre the facility is given more the abuse of power is feared.
Any variation in the standard of the duty to the publie or the standard minimum
care which public can demand of the public carriers is havoc upon the public.

(IV) The railway company a corporated body with ample resources and
enjoying a monopoly and free from the fear of competition is always in a position
to dominate the will of the public and if this domination is likely to receive any
further support by reducing the responsibility to almost nullity it will drive a
trader to recklessly accept any risk notes out of sheer helplessness. To rigidly
safeguard the interest of the public no further reduction is at all desirable. My
‘Association is, therefore, of opinion that the provisions embbdied in sections 151
and 152 of the Indian Contract Act are wide enough to protect and to exempt the
railway company from liability, any attempt to further reduce the limited liability,
under rection 152 amounts to freeing the railway company from the eonsequences
that might follow on account of the failure to exercise the amount of care required
of it in respect of the goods tendered for despatch. :

(V) Section 151 defines the care to be required of a bailee and section 15
deals with the liability., The railway company is absorbed from the liability for
the loss, destruction or deterioration of the goods bailed when it has taken the
amount of care of them described in section 151, The Indian Law provides for.
no extraordinary standard of care, as section 151 sweeps away with all the distine-
tion between the degrees of care required of the bailees. My Association urges,
therefore, to accept the same standard in determining the liability of the railway
" company whatever form the risk note might assume.

\
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(VI) Section 152 enables the bailor to enter into any special contract withk
the bailee holding the latter liable for loss, destruction oyr geterioration ofwg]?;
__goods hailed from any cause whatsoever. Section 72 of the Indian Railway Act
is not free from: ambiguity inasmuch as it is silent as to whether the railway
company should incur any additional risk. Tt has been the opinion of many that
section 72 of the Indian Railway Act puts restriction upon the responsibility and
does mot forbid the taking of additional rigks. It is under section 152 of the
Indian Contract Act open for the railway company to enter into such special
contracts. My Association is, therefore, of opinion that tne statutory ferm
should be provided for by the railway company, because in the absence whereof
the railway company will be beld liable for the loss, destruetion or deterioration
of the goods booked under the railway risk when it has taken the amount of care
required of it by law. The words ‘¢ railway risk '’ are ambignous and to hold the
railway company Liable for any loss, ete., from any cause whatsoever statutory;
form expressing such terms in clear language is needed. The present railwa.y‘
risk 1s’not_ Ii{eally speaking bearing apy risk but is virtually carrying the goods at
owner’s risk. | ‘ ) ‘

: (VIL) The general observations above indicate the policy my Association
earnestly urges vour committee to adopt in respect of the question of risk notes,
To catry out that policy my Association would, with due deference to your konour,
venture to snggest the following kinds of risk notes. The risk note forms 11:
prevalence are only two : {a) Railway risk, and (b) Owner’s risk,

Onder the suggestion they may be classified into three :—
(@) Railway risk, :
(b) Ordinary risk, :
(¢) Owner’s risk in the manner and under the conditions laid down in the
present risk notes.

(i) The railway risk in prevalence falls under the category of the
ordinary Tisk and the railway risk under suggestion would hold
the railway company responsible for loss, destruction and
deterioration due to any cause whatsoever. The proof of care
taken by it would not exempt it from the liability, Its lability
is a little higher than that of the carrier in England. For the
legality of this sort of contract a statutory form should exist.
This will not be ineonsistent with the provisions of the section 72
of the Indian Railway Act.

(i) Ordinary risk is that sort of note whereby the railway company.
accepts limited liability. And stands liable for the loss, eto.,
till the proof of the care prescribed by law has been given, :

(ii7) Owner’s risk frees the railway company from the responsibilities.
in the manner and under the conditions laid down in the present
risk note forms. :

(VIII) The question of Tariff rates may not be, perhaps, within the provinee
of the ‘enquiry by your committee, but my Association cannot help touching it.
A passing reference -thereto will help to elucidate the point of view of my
Association regarding risk notes in general.

The Tariff rates in prevalence are two in number : (a) ordinary rates, and
(d) gpecial reduced rates. :

The former is recovered when the consignment is booked under the railway
risk, while the latter is charged for the commodity booked under owner’s risk.
There is 8 marked difference between these two rates, the former are so high and
they are, therefore, so rarely availed of that it may be well said to have been
practically non-existent for all commercial purposes. Grain ig always booked as
an ordinary rate whatever may be the form of the risk note. Many of the
railways have no special reduced rates for the grain or yrice while they have been
maintained by none. Tariff rates vary with the bulk quantity, and value of the
consignment. In some cases they are abnormally high. In the opinion of my
Association the consignment under ordinary risk as suggested should be carried
at the special reduced rates, becaiise the risk run by the railway company is
limited and on taking of the statutory care it follows the owner. There ought not
‘40 be the premium for such care, the difference between the rates under the
railway risk and the ordinary risk should be the insurance charges to cover alk
possible risk due to accidents. The tariff rates to be applied to the agreements:
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under the owner’s risk should be as low as possiblé, because of the railway
company being freed of the statufory care. Higher the rate greater the.commerce
is Jikely to be paralized. .

. _(1X) My Association will now compile its remarks on the risk note forms.
A, B, C and H with which my Association is mainly concerned.

RISK NOTE FORM ¢ A."

. (a) This is intended to be used when articles are fendered for carriage-
either already in a bad condition or defectively packed as to be liable to be
daplaged, leakage or wastage in transit. 1t is clearer than erystal that one must
abide by the consequences of the ‘acts that are his own creation. So far nothing’
can be said against the object and the form of the risk note form. The whole.
tropblg arises to what should be taken as the standard of bad condition and
defective packing. It has been common practice with the railway staff to
obtain such notes from fraders who pass them out of sheer helplessness. '[here
are no other carriers through whom the goods should be sent and the irader
again eannot each time afford to bé on cross-terms with the rallway staff nor
can he afford to a'low his goods detained and exposed to all sort of risks at the
railway yard till the matter is referred to the higher authorities who do not
shrink at all to express opinions tainted with prejudice and partiality, The
articles which are not likely to be in a bad condition or liable to leakage or
wastage by defective packing seldom pass off without this risk note form. My,
Association, therefore, insists upon discontinuing it altogether the use of this
risk note form in the case of cloth, yarn, cotton bales and other articles which,.
fo the opinion of a man of ordinary prudence appear to be in a fit state of
earriage. This will remove a source of constant harassment to these things..
My Association, therefore, deems it necesssry to delete the words *leakage
and wastage *’ and the words at the end of the risk note form *‘ and for any
Joss arising from the same ?’ in all cases except that the articles are fluids. In:
all other cases the railway company should be freed only from responsibility
as to the conditions in which the articles which are in bad conditiong or defectively-
‘packed reach the consignee. *

RISK NOTE FORM * B.”

This is intended to be used when the.sender elects to despatch at a ‘¢ speciak
reduced ’’ or ¢ owner’s isk ’’ rate articles or animals for which an alternative
¢ ordinary *’ or ¢ risk acceptance *’ rate is quoted in the Tariff. In this risk
note the onus of proving wilful neglect or theft by the railway servants lies
upon the party who alleges such wilful neglect or theft. The plaintiff’s case
falls unless it comes within the exceptions. It is impossible in the very nature
of things for the plaintiff to prove affirmatively such facts and nine out of
ten have failed. The evidence whether documentary or oral, whether of the.
. railwdy police or of its servants lie within the reach of the railway company.
1If these persous are brought to the witness box they are sure to testify the faets
which would go against the plaintiff, because of the natural ‘partiality towards
the railway company, while on the contrary it would not be hard for the railway
company to prove the absence of wilful neglect, etc. Under these circumstances-
to expect of the plaintiff to gather evidence to win the case is to deny him the:
help of the Court of justice. Since the establishment of the Railway Police
Dopartment few cases have been heard detected. The railway company is.
alwavs apt to make the reports of thefts after an unreasonable delay that the’
offenders might easily escape from punishment and the railway police are very
slow in taking preventive action. The best course my Association is in a
position fo ehalk out is to shift the onus on the railway company that it may be
alert in exercising the proper care and cauntion. In this case the presumption
onght to be in favour of the consignor rather than in favour of the railway
company and the section should be worded accordingly.

The words ¢ wilful neglect ** should not pass without any eriticism. It
should exclude what would not be included therein because it was beyond the
control or it eould not be reasonahly prevented by the railway company by taking:
proper carve and vaution,. Accidental fires or robberies will easily come within
the purview, but not such robberies which are the nltimate causes of gross and
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wilful negligence. The provise to the section should be appended in the
following words :— »

‘ Wilful neglect excludes only those events and accidents ¢ver which the
railway company had no control and which could not be reasonably
prevented by the railway company by taking proper care and
caution.”” The liability of the railway company on a loss of a
complete package or packages forming a part of the same consign-
ment 18 an incentive to the railway staff to commit theft and pilfer-
ages. This can to a certain extent be checked by a strict supervision
and deterrent punishment of the staff where cases of thefts are
noticed. It is desirable in the interests of the railway company to
nsert the wordings ‘¢ liable only on a loss of a complete package or
packages forming a part of the same consignment, but it leads to
a very great mischief and the railway staff in order to evade the
Hability preserve with great care the coverings. A little of the
consignment being an article for food or drink is likely to be
damaged but in certain cases the damage is so high that it wounld
be quite inequitable to relieve the railway company of the liability.
Without the proof to the satisfaction. The merchants also shonld
‘be prepared to bear a certain amount of risk in proportion to the
concessi01_1 allowed by the railway company. The onus of proof
on the railway eompany is the only alternative to surmount of the

- difficalty. -
RISK NOTE FORM * C.”

This form.can be easily done away with by having a good stock of rolling
materials. If it is allowed fo exist it should be very sparingly used and only
under the pressing circumstances and-for articles not subject to speedy theft.

RISK NOTE FORM “ H.”

This is an alternative to the risk note form “ B.” It is general in its form. -
The same remarks apply thereto mutatis mutandis.

* {X) The prices of the articles for food an8 drink began to day by day
‘multiply. This was attributed to the consequent loss to the mercantile com-
munity and 1o the demoralisation of the railway staff. The present state of

_-affairs assumed the serious form as to arrest attention of the general public who,
for the better of state of affairs raised such hue and cry that the Government
'was obliged to appoint a committee to investigate and fo mitigate the wrongs.
My Association submits that there will be no effective check on these unless the
railway company is compelled to be more vigilant and watchful of the consignor’s
interest by following the policy of preventing from limiting its liability by any
agreements which tend to lessen the statutory care of the goods required of it
and which throw the burden of proving the causes of loss, etc., on the consignor
1o entitle him to hold the railway company liable otherwise it would result in
Tremoving any incentive to take even ordinary care of goods by the railway
company. Goods are kept anywhere, handled in any manner, carried to desti-
nation at any time. None cares or deéms it his dufy to be careful about seeing
that there is no loss, damage, or deterioration to the goods due to the neglect
of an ordinary care.

_ Backing up the railway employees to commit theft and pilferages because
of their knowledge that the owner would not be able to discharge the onus and
“his claim could not be entertained unless the loss was of the complete package.
To evade the liability and the reproof from the higher authorities they are very
careful to produce a body without flesh and blood. .
(XI) To sum up briefly this Association submits that—

(2) As under the reasons stated in the paragraphs 2 to. 6 herein the
railway company should not be allowed fo limit its liability as a
bailee under sections 151 and 152 of the Indian Contract Act that
the efficiency of the standard of care they ean be expected to take
of the goods bailed as a public carrier might lessen.

(b) As undet the present state of affairs the railway clothed with such
high powers that it is in a position to-dominate the will of the
trading classes, nothing should be done so as to add those powers
that the domination be existed against them tfo their prejudice.
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(&) '.[‘here'sliou_ld be three kinds of agreements, viz., +—

(1) Railway Risk. Where the railway is held respongible for the loss,
destruction or deterioration of the goods bailed from any cause

. whatsoever. A statutory form to the effect should be provided
for. ‘

Ordinary Risk. Where the railway has accepted the limited

- liability, s.e., the liability under sections 151 and 1562 of the Indian
Contract Act., No form is needed for this.

(i43) Owner’s Risk. Where the present risk note forms with the modi-
fications suggested «will be used. :

{d) The Tariff rates will vary with the proportion of the risks borné.
The rates for all the three classes of agreements should be as shown
. in the paragraph 6. This will safegnard the interest of the public’
without putting any undue strain or disadvantage to the railway
company. To effectively check the appalling demoralisation made
home in the railway subordinates eertain measures shall have to
be adopted. The railway will also endeavour to exercise that
amount of care which the law requires of it and for preventing theft

and pilferages by its staff. - '

{e) Risk Note ‘“ A *’ should begdone away with so far as cloth, yarn,
cotton bales, and such other articles which are always sufficiently
packed are concerned. In other eases the alterations and the res-
trietions under suggestions may be carried out.

Risk Note Forms ¢ B ”” and *“ H > should be so worded as to cast
the onus of proof of the absence of wilful neglect and theft by
railway servants on the railway company. The proviso as to wilful
neglect should exclude any event or accident over which the railway
company had no econtrol or which eould not be reasonably prevented
by the railway company by taking proper care and caution. The
suggestions are submitted in details. '

Nors.—A conmunioation in identical terms was also received from the Merchants Serial No, 28.
Association, Viramgam.

Dated the 7th July 1922. Serial No. 99.
From—The Mercantile Association, Madhavpura, Ahmedabad, .

To—T. B, SHisAGm1 Avvar, Esq., ML.A., Chairman, the Railway Risk Note Revision
Committee, Simla. |
On behalf of and under the directions of the Mercantile Association of Mercantile
‘Ahmedabad, I beg to place before you for favourable consideration by your A‘;.ﬂ:‘;'a;
Committee, my Association’s views regarding the revision of Railway Risk Ahmedabad,
Notes.

1. My Association has a membership of 261 firms, dealing in piecegoods
principally manufactured at the mills in Ahmedabad, Viramgam and other
places in Gujarat and Bombay. The interests represented by my Association
are large inasmuch as all firms doing export business of textiles and piece-
goods manufactured in Gujarat are members of the Association. The total
number of bales booked by the members of the Association to different parts
‘of India comes to about 3,00,000 of the aggregate value of Rs. 12 crores
.approximately. ' \

2. My Association endorse the principle laid -down in seetion 72 of the
Railways Act, that as a general rule, railway companies should not be allowed
1o limit their responsibilities. In India each railway administration enjoys
practically a monopoly of the carrying trade and have been in a majority of -
<cases granted concessions and helped  financially by the State at the cost of
the general tax-payers. They should therefore primarily exist for the benefit
of the tax-payer whether as a merchant or as a passenger. My Association

submits that the guiding principles to bhe always kept in view is that any
attempt to limit their responsibility onght not to tend to lower the_standard
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of their duty to the public or the standard minimum care which public earriers
‘ought fo be made to take of the goods handed over to them for carriage.

3. Of equal importance with what my Association has called the gniding
pringiple is the fact that being ccrporate bodics with extensive finances and
enjoying monopoly without any competition of public carriers of the same kind,
railways are already in a position of advantage over the individual trader
booking goods for carriage, and this natural domination should not be further
supported as against the individual trader, by reducing their responsibility
-almost to a nullity in practice. An attempt to limit their responsibility must
also rigidly safeguard the interests of the individual instead of driving him
to recklessly accept any Risk notes, out of sheer helplessness.

. 4. My Association therefore urges that the railway administrations should
not be allowed to limit their-liabilities as bailees under sections 151-152, Indian
‘Contract Act. Those geetions sufficiently protect bailees and in view of what
is stated in paragraphs 2 and 3 above, my Asscciation is of opinion that there
is no need for limiting the responsibilities of the railways, under sections 151-
152, Contract Act. It will be seen that seetion 152 exonerates the bailees for
responsibility from loss, destruction or deterioration if the standard of care
prescribed in section 151 .is taken. That section further leaves the bailor the
liberty to enter into a special contract with the bailee to hold the latter liable
for loss, destruction or damage, accrning in spite of and notwithstanding the
amounft of care preseribed by section 182 having been taken by him, It will
be thus seen that :ection 125 has already imposed a limited responsibility on
the bailee. It will not be every case of loss, destruction or deterioration for
which the railway administration will be held liable. They can exonerate them-
selves by stating that they had taken the amount of care the law required, and
the law provides for no extraordinary standard of care. The railway admini-
strations have not provided for any forms of agreements whereby they would
enter into the special coniract as contemplated by section 152 under which a
consignor can hold them liable for any loss, destruction or damage oceurring
in spite of the>amount of care prescribed by section 151 having been taken
by the railway administration. They have thus practically accepted the limited
responsibility under section 152, the further reduction of which is neither
necessary nor desirable in public interest. Even now therefore when they carry
goods at what they call ¢* Railway risk ’’ they are not really speaking taking
any risks and are virtually carrying the goods at ‘‘ Owner’s risk’’ because,
it will be easily seen, that.all that the railways are required to do is to take
the amount of care prescribed by section 151 and when that is taken, the risk
for any loss, desiruction or deteriorstion is the owner's and not the railway’s.
as the law stands. An attempt to reduce further the limited responsibility
vnder section 152, Contract Act, therefore amounts to . freeing the railway -
administrations from the consequénces of failure to exercise the amount of
care required of them in respect of the goods delivered to them for carriage.
My Association is of opinion that the present rigk notes as prepared do provideé

same exeeptions but they are quife illusory and of practically no value as we
hope to be able to show later on.

5. The general observations above indicate the policy my Association
earnestly urges your committee to adopt in respect of the question of Railway

Risk Notes. - To carry out that policy my Association would suggest the follow-
ing kind of risk notes :— :

(a) *‘ Railway Risk.””—This is_not what is at present known as *‘ Rail-
way Risk,”” i.e., where the Railway Company holds itself res-
ponsible for loss, deterioration or damage from any cause what-
ever, and does not exonerate itself from liability by pleading the
standard of care prescribed under section 151, Contract Act. In
other words, this will be the ‘* Special Contract '’ by the bailee
contemplated by section 152, Contract Act, It is submitted that
it will be open for railway administrations to enter into such
contracts. Section 72 puts restrictions on limitations of res-
ponsibility and not on taking additional risks.

(b) Ordinary or Owmer’s Risk Class 1, i.e., where the responsibility of
- the railway administration is what is provided in section 153,
Contract Act, as the bailee’s responsibility in the absence of a
special contract to the contrary. The railway administration will

not be held liable, under these notes, for any loss, destruction or
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deterioration, if they have taken the standard care in the carriage
of goods,. This is what is at present misnamed Railway Risk ;.
the railway administration in fact runs no risk but the owner does
run all the risks of the goods being lost, destroyed or deteriorated
in spite of absence of negligence on+the part of the railway
admimistration. No, special note is mnecessary for this. The
absence of any note will mean the ordinary statutery liability of’
the railway administration. - .

(¢)- Owner’s Risk Class II, i.e., where the railway administration is free
from responsibility in the manner and under the conditions laid
down in the present Risk Notes.

_ The tariff rates chargeable will be of course different when ;gp_ods are-
despatched under different agreements as to the risks. ‘

6. The question of tariff rates may perhaps be deemed out of the scope
of inquiry by your committee. But a passing reference to it-will help to
elucidate the point of view of my Association regarding Risk Notes in general.
In the opinion of my Association the present ‘¢ special reduced ’’ rate should
apply as ordinary traffic rates in cases of agreement Owuer’s Risk, Class I,.
This follows as a corollary from what has been stated previously. In the
proposed Qwner’s Risk, Class I, the railway administration runs absclutely no-
‘¢ Risk '’ properly so called. It is however charged with the duty of faking
the preseribed care and when that is done, all the ‘¢ Risk ’’ properly so called:
18 the owners. There ought not to be a premium for taking the statutory care
of the goods. It is the minimum which has to be expected of all railway
administrations. The present *‘ ordinary »’ tariff is so high and it is there-
fore so rarely availed of that it nay well he said fo have been non-existent
for all commercial purposes. Such tariff may be applied to what is proposed
in the foregoing paragraph as the real Railway Risk agreement. Even in that
case too, the rate will be verv high. The natural difference between those
rates and Owner’s Risk, Class I, should be the insurance charges to cover all
possible risks of accidental fires, theft, robbery, ete., and therefore the rate for-
Railway Risk booking should be the rate for the Owner’s Risk, Class I, plus the-
insurance charges and nothing more. In cases where merchants desire fo book
goods at their own ‘risks freeing the railway administration for consequences-
of loss, dectruction or deterioration from any cause whatever, i.e., under the
conditions in the present risk notes agreements B. and H. the tariff rates shonld
be very much lower as the railway administration is practically relieved from
taking even the statutory care of the goods. -

7. Tt is relevant here to advert to the present state of things which will go-
to show that it is necessary in public interests to adopt the policy and there-
fore the kinds of Risk Notes and the tariff rates as suggested above by my
Association. The present state of things is the outcome in the main of the
combination -of the following factors :— .

(1)' The differcnce in- the ‘¢ Ordinary "’ and the ‘¢ Speeial *’ reduced rafe

- is so great as to prevent merchants from taking advantage of the
‘¢ Ordinary *’ rates. This places the railway administration in a.
position of undue and unfair advantage over the trader to free
itself practically not only from all the risks whatever but also from
the consequences of its own want of statutory care.

(2) /The present *‘ special reduced ’’ rate Risk Note practically absolves.
the railway administration from all responsibility, and the excep-
tions provided are merely on paper and of no practical value.
They throw on the trader the burden of proving a set of circum--
stances which he can never do.

Thisg results in —

(a) Removing any incentive to take even ordinary care of goods by the
’ railway administration, goods are kept any ‘where, handled in any
manner, taken to destination at any time. None cares or deems
it his daty to be careful about seeing that there is no loss, damage
or deterioration to the goods due to neglect of ordinary care.

(b) Enconraging railway subordinates to carry on all sorts of thefts and
pilferages as they know that the owner of goods can never dis-
charge the burden of either proving ‘¢ wilful neglect ’* or theft by
railway servant nor can he claim any thing so long as there is no
loss of a ‘“ complete consignment ’> or ‘‘one or more complete
packages forming part of a consignment.’”
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The consequent loss to the mercantile eommunity and also to the general
public by proportionate rise in prices the demoralisation of railway staff and
in their train of mercantile community have assumed such serious proportion
as to arrest attention of al] thinking and patriotic men. My Association submit
that there will be no effective check on these unless raillway administrations are
-compelled to be more vigilant and watchful of the consignor’s interests by follow-
ing she policy of preventing them from limiting their liability by any azreements
which tend to lessen statutory care of goods required of them and which throw
the barden of proving the causes of loss, deterioration, destruction on the con-
signor to entitle kim {o hold the railway administration liable.

8. Coming to the question of Risk Notes at present in use, myv Association
will compile its remarks to Risk Note Forms A, B ard 1!, with which my
Association is mainly concerned.

As regards Risk Note Form A.

This is intended to be used when articles tendered for carriage are either
-already in bad condition or so defectively packed as to be liable to damage,
Jeakage or wastage in transit. There is not much to be said against the objeet
-and the form of this Risk Note. The objeet is that the railway administration
should not be held liable for loss which is brought about by circumstances of the
-owners creation. But the whole trouble arises as to what shonld be taken as the
standard of ‘‘ bdd condition’’ and *‘ defeelive packing.’”’ It has become a
«common practice with the railway staff to obtain such notes from merchants who
pass them out of sheer helplessness. There are no other carriers through whom
the goods could be sent and tne trader again cannot each time afford to be on
-eross terms with the railway staff nor can he afford to allow his goods detained
and exposed to all sorts of risk at the railway vard till the matter is referred to
‘the District Traffic Superintendent and decided by the Inspector. This type of
risk note is obtained for even securely packed cloth bales sent to the station
directly from the mills. Generally cloth bales are well packed with iron strips
fo stand the handling in transit. The risk note, moreover seems to have been
primarily infended for perishable and other fluid articles such as vegetables,
ghee, ete. Cloth is not likely to be “‘ in had condition ** or *¢ liable to leakage or
wastage ”’ by defective packing. If is liable to damage no doubt. Ny Associa-
tion therefore urge upon discontinuing altogether the use of Risk Note Form A, in
case of cloth, yarn and eotton bales, as the risk note was never intended for such
articles and ordinarily such bales are sufficiently well packed. This will remove
. a source of constant harassment to cloth yarn and cotton merchants. Ay Asso-
-ciation would further urge the deletion of the words ‘¢ Jeakage *” and ‘¢ wastage *’
and the worde at the end of the risk note ’” and for any loss arising from the
same ’’ in ail eases and where articles are fluids the words should be “¢ and for
any loss arising from such leakage or wastage. In all other cases the Railway
Administration should be freed only from responsibility as to the conditions in
which the articles, which are in bad condition or defectively packed reach the
" consignee. This risk note is a source of amount of loss to merchants due to
pilferages and thefts by the much-demoralised railway staff. A strict super-
vision and deterent purishment of the staff where cases of harassment are

‘noticed are also necéssary to improve matters.
Risk Note Forms B ard H.

The views of my Association as regards these have been generally stated
above. In these risk notes the proviso should be so worded as to show clearly
that what is intended to be excluded from the true ‘¢ wilful neglect ** is nothing
but an aceident. It should be as follows — - _

* Provided the term ‘¢ wilful neglect ** shall not be held to include any
event or accident over which the railway administration had no
control or which could not be reasonably prevented by the railway
administration by taking proper precautions.’’

Accidental fires will come under the proviso, so also accidental robberies.
But where robberies are taking place very often, the defence of robbery should
not be open to the railway administration.

Again at present the burden lies on the owner to prove that his case comes
within the exception. It is impossible in the very nature of thing for the owner
to prove affirmatively ‘¢ wilful neglect ’* or ** theft by *’ railway servant. The
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evidence (documentary as well as oral) whether it be of the railway police or
servant, is all with the railway administration. The journey is very long and
the goods are lying with the raillway for days and days together. In these
circamstances, 00 merchant ean ever hope to prove that his case falls within the
exceptions provided in the risk note. On the other hand, the railway administra-
tion has all the facility of proving absence of *¢ wilful neglect ** or ** theft by **
its servanis. The risk note should be therefore, so framed as to throw the burden
of proving absence of ** wilful neglect ** or ¢ theft by *’ its servants on the railway
administration. My Assocciation would suggest the following phraseology :—
.......... Harmless and free from responsibility for any loss destruction or
deterioration of or damage to the sgid consignment from any cause not due to
the wilful neglect of the railway administration or to the theft by or to the wilful
neglect of its servants, transport Agents................ consignment, provided
such wilful neglect or theft will be prima facie presumel to be the cause of any
loss, destruction, ete., which may occur and provided further the true ¢ wilful
~ meglect ** shall not be held {o include........ « ete, (as suggested above),

9. To sum up briefly my Association submits that :—

{a) As railways enjoy a monopoly of carrying trade without competition,
nothing should be done to lessen the standard of duty they owe to the public and
the standard of care they ought {o take of goods as public carriers.

(b) Asrailways are already, by their very position, in a position to dominate
the individual trader, nothing should be done to increase that dominance to the
prejudice of the individual trader.

(c) Even at present under the ordinary law railways do not undertake any
¢ risk”’ property so called. What is known as ‘‘Railway Risk’’ is really owner’s
xisk. There should be, therefore, three kinds of agreements, vie. :—

(t) Railway Risk—Where railwai-’s in addition to the ordinary liability
as batlee also accept liability as insurers. A form of note should be
provided for this.

(#2) Ordinary or Owner’s Risk, Class I.—Whére the railways undertake
the ordinary statutory liability under section 72, Railway Act. No
form of risk is necessary for this, :

(#7) Ownrer’s Risk, i.e., where the present risk note forms B. and H. with
the modification suggested by my Association will be nsed.

(4) There should be different tariff rates for the above three kinds of agree-
ment. The present ordinary rate is too high. The present ‘‘_special reduced "
may be kept for what is deseribed owner’s risk, Class I, above. That rate with an
addition for insurance may be charged for railway risk properly so called, while
that rate should be substantially reduced for owner’s risk, Class I,

(¢) The above will safeguard the interests of the trader without putting any
nndue strain or disadvantage to the railway who will have to be on the alert for
exercising the care of goods, law expects of them and for preventing thefts and
pilferages by its staff. The consequent saving to the merchants and to the
general tax-payers by reduction of prices will be substantial and it will also
effectively clieck the appalling demoralisation of the railway servants as a class,

(f) Risk Note A. should be done away with so far as cloth yarn and cotton
‘bales are concerned. In other eases tne atelration and restrictions suggested
may be carried out. '

(9) Risk Notes B and f should be so framed as to cast the burden of proof
of absence of wilful neglect and theft by railway servants on the railway adminis-
fration, The proviso as to ‘¢ wilful neglect ** not including fires, ete., should be
so amplified as to make it clear that only accidents are included in the proviso.
The suggestions are submitted above in details.
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Serbl No. 100. j Letter No. 140, dated 11th July 1922,
From—B. K. Garvupacrar, Esxq., Chairman, Mysore Chamber of Commerce
Bangalore, T

- To—<The Aesistant Seorctary, Railway Board, Simla.

Mysore Cham- In reply to your communication No. 505-T.-21, dated the 25nd May 1922
:::m?r ~Com- inviting_ the upirion (_)f this (_Jlia,mber on the form, construction and am{icatim:
Bangalore, in practice of the Hailway Risk Notes in use at present, I am desired by my

Committee to submit the following remarks on the subject of your terms of
reference s T

1. The Chamber is of opinion that it would be conducive to the best
interests of both the General Public and the Railway Administration to de
away altogether with the present diffcrence in rates in respect of goods, sent
by Owner’s Risk and Railway Risk respectively. As a matter of fact, the
Railway Administration does not in practice regulate its degree of care in
accordance with the difference in the rates leviel. Owing to the great differ-
ence between the two rates, the mercantile community are moro or less obliged
to despatch the greater portion of their goods at Owner’s Risk and not at
Railway Risk. The result is that the complete protection afforded to the
Railway Companies by the peculiar wording of the Owner’s Risk Notes is often
a direct incentive to the unserupulous servants of the Railway Company to
tamper with impunity the articles consigned, to the serious detriment of the
consignor and consignee.’

My Committee is therefore of opinion that there should be one wuniform
and reasonable rate for the carriage of goods. If this suggestion is adopted,
there will be no need for any special Risk Note at all and the responsibility
of the Railway Administration for the loss, destruction or deterioration of
animals or goods delivered to it for carriage by Railway will be as enacted
in Sub-section (L) of Section 72 of the Indian Railways Act. |

Sub-section (2) of Section 72 will have to be in the above circumstances
repealed or otherwise modified. '

In case, the above suggestion is not accepted, and i: is thought advisable’
for the present to merely modify the form and tenor of Owner's Risk Notes
(B and H), my Committes is of opinion that the said Notes should be’
altered as indicated in the following manner.

At present, the Railway Company is wmade liable only in the case of loss of
a complete consignment, and this too, when the lors is due to the wilful neglect
of the Railway Administration or to theft by or the wilful neglect of its

servants.

For }oss, destruction, or deterioration or damage to the consignment from
any cause whatsoever except as siated above, the Railway Company is not
liable. This is indeed a great hardsbip to the Comsignor, who has to suffer
under two serious disabilities. Omne is that the entire onus of proof in a matter
the facts relating to which are particularly within the knowledge of the
Railway Administration is made to rest on the Consignor. The case law on . -
the subject shows that there is hardly any case in which thisonus was or could
be satisfactorily discharged and consequently the Railway Company, though
really at fault, always escapes liability thus leading to perversion of justice
and fair play. _

Secondly, there is no provison for the grant of compensation (a) in cases.
of destruction, deterioration or damage either in whole or in part and (b) in
cases of partial loss. - It is therefore absolutely necessary to increase the rights
and privileges of the Consignor by a suitable alteration of the present form of
the Owner's Risk Note forms (R and H). In the opinion_of the Chamber a

Risk Note of the form enclosed* here-

#Serial No. 100. . . . . . v
' with will be the minimum revision

urgently called for.

My Committee also desire me to submit that when once the plaintiff has
proved the loss, destruction, deterioration or.damage cither in whole or in part
%o his goods; and the circumstances of the case warrant and justify the inference
of negligence or crime on the part of the Railway Administration, the burden
of proof must shift to the defendant Company and unless the gresumption of
negligence or crime i successfully and completely rebutted, the Railway
Company must be made liable. .
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Ty ..’...ﬁ..].'IDQIO;STATION. ‘ Sel’ial NOQ 101!

ERAABESAIEN N NARERT A L ABIRRN I &y 1922-

SERVANTS OF INDIA SOCIETY’S

FORM. BRANCH LIBRARY
- BOMBAY

WHEREAS the consignment of...i..cooiivciniiiiniiionnone et i nimeer servnnseennn
tendered by me—us, per Forwarding Order No.......w.............of this date for
despateh by the Railway Company, Limited, or their traxisport agents or carriers
$0..i....ciennee . Station, as for. which I—we have received Railway Receipt
No........cvevveweno0f the same date, is charged at a special reduced rate of
Rs..ocvevneeneoo . instead of at the Ordinary Tariff rate of Ras.............charge-
able for suclt consignmeunt, I—we the undersigned, do, in consideration of such
lower charge, agree and undertake to hold the said Railway Company and ail
other Railway Administrations working in connection therewith, and also all
other transport agents or carriers employed by them, respectively, over whose
Railways or by or through whose transport Agency or Agencies-the said goods or
animals may be carried in transit from....................Station to..................
Station harmless and free from all responsibility for any loss, destruction or
deterioration or damage either in whole or in par! is due to the neglect of the
Railway Administration or theft by or neglect of its servants, transport agents
or carriers employed by them before, during and after transit over the said
Railway or other Railway lines working in connection therewith or by any other
transport agency or agencies employed by them respectively for the carriage
of the whole or any part of the said consignment, provided the term * neglect ™
be not held to include fire or any other act of God or Vis Major and also
provided ““‘s.egligence” or *theft  need not be actually proved bul may be
snferred from the circumstences of the case. ‘

Letter No, T.-1682, dated Caleutta, the 14th July 1922, Serial No, 102.

From—Mzssns. Turner, MonrrsoN avp Couriny, Limited, Managing Agente, the
Shalimar Tar Distillery and Waterproof Manufacturing Company, Limired,

To—The Secretary to the Government of India, Railway Department (Railvay
Board}, Simla,

We have to request you to place the following remarks on the subject of Meesrs. Tarne:
" Risk Notes for despatches made in tank wagons, before the Risk Note Morrison & 00
Committee. This Company receives its supplies of tar in tank wagons belong- cutta.

ing to the East Indian Railway and Bengal Nagpur Railway.

In the case of despatches in tank wagons, the Railway supplies the package,
in which the goods are sent, and the goods are not in the ordinary sense liable
to damage, but only to loss through accident to the wagon or fire, yet the

_Railways repudiate liability for loss in transit of tar seot at Owner's Risk
unless a complete wagon load is lost. The wagons are locked or otherwise so
fastened that pilferage is impossible.

.We silggesb that a separaté form of risk note should be applicable to goods
despatched in tank wagons. . ' '

Letter No. T.-638, dated Bombay, the {§th June 1822. Serial No. 103,
Frome=J. K. Mears, Esq., M.A,, Secretary, Indian Merchants’ Chamber and Bureau,
" Po—The Secretary, Railway Board, Railway Risk Notes Committee, Simla.

*  In continuation of my letter No. T.-505 of the 2nd instant, (Serial No. §9), Indian = .

1 am directed to send to you herewith an original form of Railway Receipt Chamber and
(Serial No. 105), as it is in forece on Midland Railway in England. My %228':}.
Committea are informed that this -form of note is not considered as satis-

factory by the majority of traders in the United Kingdom. I am also en-

closing a copy of the Standard terms and conditions of carriage which are being

submitted by the Railway Companies to the Railway Rates Tribuunal (Serial No,
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104). In the opinion of the traders, however, these proposals are unsatisfactory
and Mr. J. H. Balfour Browne, K.C,, submitted a new clause (Serial No. 103) .
before the Rates Advisory Committee on the 20th May 1920. It will be
observed that in this clause emphasis is laid upon the suggestion that * it shall
lie upon the Company to prove that the same (loss} was not caused by such
theft or pilferage, etc.,” and that * where loss arises from the act of God or the
inherent vice or natural deterioration of the goods, the Company should prove
that they bave used all reasonable foresight and care, etc.” My Committes had
asked for all this literature from England and I am sending it on to you in the
hope that it might be useful in the solution of the question which is at present
being considered. '

Serial No. 104, Association of British Chambers of Cox_nmerce. '
OWNER’S RISK AND COMPANY’S RISK.

Clauses proposed by Mr. J. H. Balfour Browne, X.C., at the Enquiry
before the Rates Advisory Committee into the General Revision
of Railway Rates and charges, 20th May 1920.

Owner's Risk Clause.

Where a railway company, either alone or jointly with any other railway
company, undertake to’carry, convey and deliver by railway, or by railway
and canal or road, any goods at a rate of less amount than the ordinary
or company’s risk rate, in cousideration of the company or any other company
or person over whose railway canal such goods may pass being relieved b
any of their liabilities aa carriers or conveyors of such gonds, it shall not be

.. lawful for the company by meaps of any conditions contained in a special
contract for the carriage, conveyance and delivery of the goods, or any public
or other notice, or otherwise, to relieve the company or any such other company
‘or person of liability for loss arising from theft or pilferage by the servants
of the company or others, or their wilful misconduct, or the failure or neglect
of the company or any such other company or person to carry or convey and
deliver the goods with all reasonable care and expedition : but the company,

- -and in respect of the carriage or conveyance and delivery of the goods over
2oy part of their railway or canal, each such other company or person, shall
remain liable for such loss : and where any loss arises it shall lie upon the
‘company to prove that the same was not caused by such theft or pilferage,
misconduct, or failure or neglect as aforesaid. ST

The term ** goods” in this clause includes merchandise, minerals and
animals, and all other articles and things of every description. :

Campany’s Risk Clause,

‘Where a railway company, either alone or jointly with any other railway
company, in consideration of the payment of an ordinary or company’s risk
rate, undertake to carry or convey by railway, or by railway an¥ canal or
road, any goods, the company shall be deemed to be insurers of, and shall be
liable for the loss, however, caused, of the whole or any part of, or any .injury
done to such goods in the receiving, forwarding, and delivering thereof, and
for any and every other loss or injury arising directly oub of such receiving, for-
warding and delivery which the owner of such goods may sustain, excepting
only such loss or injury as may arise from the act of God or the King's
enemies, or the inherent vice or natural deterioration of such goods. :

Provided that where loss arises from the act of God or the inherent vice
or natural deterioration of the goods, and the company have failed to prove
that they have used all reasonable foresight and care by the exercise whereof
such loss could have been prevented, the company shall not be relieved from
liability for such loss by reason of the occasion thereof. '

The term ¢ goods " in this clause includes merchandise, minerals and
animals, and all other articles and things of every deseription. ’

Note.—The above clause is submitied sulject to the Carriers Act, 1830, being amendal so as to remove smbignities
and bring it in accordance with modern requirements. The elause is intended to in pose npon the company the lisbility
of a common earrier for loms or damage, und also liability for every other less or injury which the owner of tke goods
may directly suffer, e g., losn from misdelivery or detention. . ‘
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CONSIGNMENT NOTE.. Pro. No.

MIDLAND RAILWAY.

To the Midland Rastway Company.__ . Station, . . ___ 19
Recelve and forward, as per address and pa.rl:mula.ru on this Note, the undarmenhioned Goods, on the conditioas statad on the other side,

Phis Agreement shall be deamed to be separatel ‘Fme with sll Companies or persons who shall be carriers for any portion of the transit (herein
ruspectively referred to asthe Company) and to include the conditions endoraed hereon,

Stgnature of Sender or his Representative Address

T B#-10 L=l/7.

NUMBER OF THIS NOTE-

Senders must fully and accurately describe the contents of packages and muet also clearly state whether carriage is payable by S8ender or Congignee,
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1.—The Company shall not whether the carriage be by land or sea be liable
for loss or injury {from whatever cause arising) of of to any articles or property
desctibed in the Carréers’-.dct, 1830 contained in any parcel or package when, the
value of such articles or propérty exceeds £10 unless the nature and value thereof

be declared and an increased chiarge over and above the charge for carriage be paid:

a8 compensation for the sk inourred. ‘

2.—The Cempany shall not be liable for Joss damage or delay of or to- animals
or goods booked through for carviage partly by railway or eanal and partly by
ses, from the act of God the King’s enemies fire accidents from muchinery boilers
and steam and all and every other dangers and accidents of the sens rivers and
. navigation of - whafever pature or kind. In respeot of animale or goods _1qit_anded
to be carried by Shipping Companies or other Carriers by Ses the Company are
authorised as agents for the sender to contract for such carriage upon the terms
of any Bill of Lading or other conditions required by the Carriers by Sea.

8.==The Company shall not be liable for loss from or for damsge ot delay %o
a congignment or any parb thercol unless a claim be made in writing within three
days after tbe termination of the carriage of the consignment or any part thereof
or in the case of traffic to plades outside the Unitel! Kingdom thio termination' of the
caniage by a Railway Compary of the United Kingdom nor for mon-delivery of a
consignment unless a claim be made in writing within fourteen days after its
recoipt by the first.contracting Company. :

4.—When the Company perform the cartage the place of (_:ollection'or delivery
gball be the usnal placo of loadng or unloading the goods into or from the road
. -vebicles, .

5.—~The Consignor or Consignee shall provide at his own risk and_upa'nse
ans power plant and labour {in -addition to tbe Company’s carman) required for
loading or unicading road vehicles. ‘

8.—The transit shall (unless otherwise determined) be deemed to be at an end
(a) in the case of gr.ods to be carted by the Company when they are tendered at
the place of delivery as defined in Condition 4 or (4) in the cass of goods not to be
carted by the Corapauy or to be retained by the Company awailing order at the
*expiration of 24 boura after notice of arrival is delivered to the Consignee or at
his address or should be so delivered in due course of post or where the address
of the Comsignee is not known at the expiration of 24 lours after the arrival of
the goods at the place to which they are comsigned ur {¢) in the case of goods con-
signed to a dertination beyond the limits of the Company’s delivery when they bave
beea transferred to another carrierdn the usual course for conveyance or delivery in
which last-mentioocd case the Company shall cease to be liuble for any subseyuent
loss damage misconveyance misdelivery delay or detention arising from any cause
whataoever.

7.—After the termination of the transit [as defined in Condition 6 {a) and (8)]
the Company will hoid the goods as Warehougemen subject topt.he usual charges.

_Dazasy;

8.—The Company will oharge in acoordanee with their scale for Lbe time being
for the detention of their trucks road vehicles or sheets or for the cccupation of
p their Sidings by the trucks of private owners (a) before or after transit and (3
during traneit in coneequence of the Consignee not being ready to accept delivers.

_9.—All goods delivered to the Company will be received and held by them
subject to a hien for money due to them for the carriage of and other charges upon
Or expenses In connection- with sueh goods (induding charges for warchousing
or keeping such goeds for detention of trucks xoad vehicles or sheets or for siding
rent during the exercise of such lien) and all goods delivered to the Company under
‘this consignment pote or ctherwise will be received and held by them subject to a
general lien for any moneys due to them from the owners of sush goods upon sny
acoount and in case any such lien is not statisfied within a reasonable time from the
date upon which the Company first gave notice to the owners of the goods of the
exercige of tho same the goods may be sold by the Company by auction or other
wise and the proceeds of sale applied to the satisfaction of every such lien aud ex-
penses and charges. :

10.—Perishable articles (s) refused by the Consignee or (5) not taken away
from -the place to which they are consigned within a ressonsble time after arrival
or {¢) :nsuﬂiclfmtly add::essed on (d) vot delivered in consequence of strike or riof
may be sold without any notice to Sender or Consignee and payment or tender of the
net proceeds of any such sale after deduction of freight charges and expenses shall
be equivalent, to delivery.

11.—The Company shall not be liable for (s) loss of market (4) indirect or
consequential damages {c) losa or delay due to inadequate or incorrect address or
imperfect lubelling (<) loss or damage caused by insufficient or improper packing
{e) loss damage or delag caused by or arising out of any strike or riot (f) loss
damage or delay caused by Consignee not accepting delivery. ..’

12 —The Company shall not be liable for lose damage or delay of or to goods
or a trader’s truck or rheet caused by a defect in a truck not belonging to the
Company unless proved to be due to the negligence of the Company’s servante.

13.—The serder will be liable for all charges for carriage or otherwise includ-
ing the detention of trucke road vehicles or shecte before during or after transit
without prejudice to the Company’s rights against the Consignee or cther person.

14.—The charges for traffic that loses weight through drainage evaporation or
sny cause beyond the Company’s coutrol shall be calculated upon the weight of the
goods when received by the Company.,

15.—The Conditions and Regulations set out in tha Company’s Rate Bouks
applicable 10 the goods carried shall be deemed to be incorporated herein.

16,—The Company’s servants have no suthority to vary this Contract.

W, N, BANC

g oo B

¢eL
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Letter No. 53, dated 27th June 1087, _ Seral No, 166,
From—The Honorary Seoretary, the Centrsl Provinces and Berar Mining Asso«
ciation,
To—The Assistant Searetary, Railwsy Board, Simla,

I am obliged for your letter No. 505-T.-21, dated the 220d May 1922 and l'f,‘l}:v?““ﬂ a
in reply, have the honour to state that as the consignee has no’ facility for Berar Mining
obtaining proof in # claim of compensation arising’ out of the loss of goods Association.
entrusted to a Railway for carriage the association is of opinion that the onus

~ of proof should Jie with the Railway Company.

L

Letter dated the 25¢th July 1922, Serial No, 167.
From—The Indian Piece Goods Association,
To—The Chairman, The Railway Risk Note 'R;(_avision Committee.

In continuation of our priuted representation,* dated the 20th May last, Indian Piece
. and with reference to the remarks of tive G043, Associar
*erial No. 71. Railway deputation that waited on the sion, Galentta:
Committee in Simla last month, we beg to make the following further obser=

vations :— ‘ | HABB Y e e

(1) The Railway deputation made a proud statement that there were as
many dishonest merchants as dishonest railway servants. This may or may
not be so but the point is that the Railways have got to show that dishonest
merchants bave put in false claims in the past and tried to make or did make
money out of railways which they ‘(merchants) did not lose through them
(railways). On the other band the merchants have proved that they have
lost total or part consignments while in railway transit and recovered no com-
pensation from the railways for such losses. In the case of our Association we
submitted a list showing a few of the specific instances and almost every Asso-
ciation or a great majority of the merchants can given similar “specific
instances, 8o that the merchants’ side of the case that they suffered and do
suffer losses io respect of goods entrusted to railways is proved whereas the
railway side of the oase that there are dishonest merchants remains to be
proved.

(2) As to the onus of proof, in reply to the statement thatif the mer-
chants asked of the railways, every information would be given to them we
beg to say that this is not done so far and we Wwill proceed to demonstrate
this 1=~ -

(a) In a letter, dated 21st December 1921, one of the merchants

wrote to the Eastern Bengal Railway’s Tratie Manager as
follows :(— :

' We shall be highly obliged if you will kindly give us the full
particulars as to how the loss occurred, on what date, at whioh
station together with the number of wagon from which the
same was detected.” '

“Now we would request the Risk Note Revision Committee to take particulas
notice of the reply that the said railway Traffic Manager gave in his letteg
No. C.G.A.-1724-21-D,, dated 10th January 192J : =

« The information asked for is immaterial to you as consignee.’”

And yet the onus of proof, of when the loss. accurred, lies on the consignee.
-Will the railways say how the consignee can prove thas there was or was not
negligence on the part of the railways when simple.information, like that
asked for above, is denied to them ?

(8) In reply to a similar inquiry made of the East Indiaa Railway’s
Claim Superintendent by-the same merchant, he received the
following reply. (PZide his letter No. C.K.-1180—21 of 16th
January 1922.)



1.—The Company shall not whether the carriage. be by laud or ses be liable
for loss or injury (from whatever cause arising) of of to any artivles or property
lesciibed in the Carrsers’..dct, 1830 contained in any parcel or packsge when, the
value of such articles or property exceeds £10 unless the nature and value thereof

be declared and an increased charge over and above the charge for earriage be paid:

as compensation for the fisk® incurred. ‘

9.—The Company shall not be linble for loss damage or delsy of or to animals
or goods booked through for carriage partly by railway or eanal and partly by
sea from the act of God the King’s enemies fire accidents from muchinery boilers
and stesm and all and every other dangers and accidents of the seas rivers and
. navigation of  whatever pature or kind. In respect of animals or goods intended
to be carried by Shipping Companies or other Carriers by Sea the Company are
authorised as agenis for the sender to contract for such carriage upon the terms
of any Bill of Lading or other conditions required by the Carriers by Se.

8.~ The Company shall not be liable for loss from or for damage or delay to
a consignment or apy part thereof unless a claim be made in writing within.three
days after the termination of the carriage of the consignment or any part thereof
or in the case of traffio to plades outside the United Kingdom the termination of the
carijage by s Railway Compary of the United Kingdom nor for non-delivery of a
consignment unless a claim be mude in writing within fourteen days after its
receipt by the first.contracting Company, .

4 —When the Co:ﬁpnny perform the cartage the place of collection or delivery
shall be the usual placo of loading or unloading the goods into or from the road
.-vebicles. . ' )

5.—~The Consignor or Consignee shall provide at his own risk and'expe'nse
any power plant and labcur {in -addition to the Company’s carman) required for
loading or unleading road venicles.

6.—The transit shall (unlese otherwise determined) be deemed to be at an end
(a) in the case of gcods to be carted by the Company when they are tvndered at
the place of delivery ag defined in Condition 4 or (%) in the case of goods not to be
carted by the Corpauy or to be retained Ly the Company awailing order at the
“expiration of 24 hours after notice of arrival is delivered to the Consignee or at
his addrees or should be so delivered in due course of post or where the address
of the Consignee is not known at the expiration of 24 }ours after the arrival of
the goods at the place to which they are consigned ur ‘¢) in the case of goods con-
nigned to a dertination Leyond tbe limits of the Company’s delivery when they have
bheen transierred 10 another carrierdn the usual course for conveyance or delivery in
which lnst-meniioned case the Company shall cease to be liable for any subseyuent
loes damage misconveyance misdelivery delsy or detention arising from any cause
whatsoever, -

7.—After the termingtion of the transit [as defined in Condition 8 {4) and (3)]
the Company will boid the goods as warehougemen subjeot to,the usual charges.

_ Dxasy;

8.—The Company will charge in accordanes with their scale for {be time being
for the detention of their trucks road vehicles or sheets or for the cccupation of
p their Sidings by the trucks of private owners (a) beforc or after transit and (;
during transit fo consequence of the Consignee not being ready to accept delivery.

_ 9.—All goods delivered to the Company will be received aml held by them
subject to a lien for money due to them for the carriage of and other charges upon
or expenses n copnection- with such goods (including charges for warehousing
or keeping such goods for detention of trncks road vehicles or sheets or for siding
rent during the exercise of such lien) and all goods delivered to the Company under
this consignment note or ctherwise will be received and held by them subject to a
 general lien for any moneys due to them from the owners of such goods upon sny
acoonnt and in cage any such lien is not statisfied within a ressonable time from the
date upon which the Company first gave notics to the owners of the guods of the
exeroise of tho same the goods may be sold by the Company by auction or other-
wise and tbe proceeds of sale applied to the satiefaction of every such lien and ex-
penses and charges.

- 10.==Perishable articles (s) refused by the Consignee or (5) not taken awsy
from: the place fo which they are consigned within a ressonsble time after arrival
or (c) insufficiently addressed on () not delivered in consequence of etrike or riot
may be sold without any notice to Sender or Consignee and payment or tender of the
net rroceeds of any such sale after deduction of freight charges and expenses shall
be equivalent to delivery.

11.-~The Company shall not be liable for {s) loss of market (¢) indirect or
consequential damages (c) loss or delay due to inadequate or incorreet address or
imperfect lubelling (¢) lose or damage caused by insuffivient or improper packing
{¢) loss damage or delny caused by or arising out of any strike or riot (f) loss
damage or delay caused by Consignee not accepting delivegy, .

12.—The Company shall not be liable for loss damage or delay of or to goods
or a trader’s truck or shcet caused by s defect in a truck not belonging to the
Company unless proved to be due to the neyligence of the Company’s servants,

~ 13.—The serder will be liable for all charges for ca:riage or otherwise includ-
ing the detention of trucks romd vehicles or sheets before during or after traneit
withouat prejudice to the Company’s righte against the Consignee or cther person.

14.—The charges for traffic that loses weight through drainage evaporation ot
any cause beyond the Company’s oontrol shall be caleulated upon the weight of the
goods when received by the Company.

.15.—The Conditions and Regulations set out in the Company’s Rate Books
applicable to the goods carried shall be deemed to Le incorporated herein.

16.~-The Company’s servants have no authority to vary this Contract.

W. N, BANCROPT, Becretarg

441
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Letter No. 53, dated 27th June 1083, _ Seral No. 166.
rrom—The Honorary Secretary, the Cepntrs) Provinces and Berar Mining Asso-
ciation,
To—The Assistant Seoretary, Railway Board, Simla..

I am obliged for your letter No. 505-T.-21, dated the 22ad May 1922 and The Central
in reply, have the honour to state that as the consignee has no facility for nem“““
obtaining proof in » claim of compensation arising ocut of the loss of goods Aesociation.
entrusted to a Railway for carriage the association is of opinion that the onus

of proof should lie with the Railway Company,

AW

Letter dated the 25th July 1922, Serial No. 107,
From—The Indian Piece Goods Association,
To—The Chkairman, The Bailway Risk Note .Rt_avision Committee.

In continuation of our printed representation,* dated the 20th May last, ‘ximn Ee:&
. and with reference to the remarks of the BOCIA~
*Berial No. 71. Railway deputation that waited on the sion, Galonttar,
Committee in Simla last month, we beg fo make the following further obser=
vations :— ‘ 1 ARG oy acel

(1) The Railway deputation made a proud statement that there were as
many dishonest merchants as dishonest railway servants. This may or may
not, be so but the point is that the Railways have got to show that dishonest
merchants have put in false claims in the past and tried to make or did make
money out of railways which they ‘(merchants) did not lose through them
(railways). Onb the other hand the merchants have proved that they have
lost total or part consignments while in railway transit and recovered no com-
pensation from the railways forsuch losses. In the case of our Association we
submitted a list showing a few of the specific instances and almost every Asso-
ciation or a great majority of the merchants can given similar -specific
instances. So that the merchants’ side of the case that they suffered and do
suffer losses in respect of goods entrusted {o railways is proved whereas the
railway side of the case that there are dishonest merchants remains to be
proved.

(2) As to the onus of proof, in reply to the statement thatif the mer-

ochants asked of the railways, every information would be given to them we
beg to say that this is not done so far and we will proceed to demonstrate
this ;= -

(@) In a letter, dated 21st December 1921, one of the merchants
wrote to the FEastern Bengal Railway’s Tratic Manager as
foliows :— -

1 'We shall be highly obliged if you will kindly give us the full
particulars as to how the loss occurred, on what date, at whioh
station together with the number of wagon from which the

- same was detected.” : '

Now we would request the Risk Note Revision Committee to take particulas
potice of the reply that the said railway Traffic Manager gave in his letteg
No. C.G.A.-1724-21-D,, dated 10th January 1924 : —

« The information asked four is immaterial to you as consignee.”

And yet the onus of proof, of when the loss. occurred, lies on the consignee.
Will the railways say how the consignee oan prove that there was or was not
negligence on the part of the railways when simple, information, like that
asked for above, is denied to them ?

(3) In reply to a similar inquiry made of the East Indiaa Railway’s
Claim Superintendent by the same merchant, he received the
following reply. {Zide his letter No, C.K.-1180—~21 of 16th
Japuary 1922.)

-~
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‘I bave already informed you that the railway company is protected
from the loss in this cas~ in terms of the risk note held in this
case anfi I regret I cannot furnish you with any othor parti-
culars.’

-t is quite clear from the above reply that the. merchants do not get an
information from the railways. ‘All that was asked of the East Indiac Rail-
wiy was where and how the loss occurred and the numbeg of wagon from
which the loss was detected. But because the railway company held a risk
note they refused to furnish the consignee with any particulars. This is the
way the merchants are treated when they ask the railways for simple informa-
tion in respect of goods which the railways took over as carriers, receiy-
ed freight thereon and lost, and yet the railway reprcsentatives leave such a
bold statement before the Risk Note Revision Commitlee that merchants aro or
can be given every particulars in respect of losses.

(¢) As to police reports, it is impossible for the merchants to get a copy,
and the -information that railways give is very vague. Asan
instance we would.quote the following from a letter No. C.-6033
~=21 of 1st December 1921 irom the Traffic Manager of the
East Indian Railway. The railways deliberately refuse to furnish
the merchants with a copy of the police report and yet the rail-
way is. public property and the railway police is maintained out
of public reverue (some of which is the revenue of railways
worked by the Indian Government and the balance is part and
parcel of Government expenditure of administration which is also
public expenditure out of public revenue),

‘I beg to say that the loss wus due to a runping train theft novth
of Burdwan and though the police made inquiries they have
failed to detcct the culprits. I sm sorry T am unable to send
you a copy of the police report which is a confidential docu-
ment.”

If the said Railway Traffic Manager was correct in his statement that
““ the police made inquiries and failed to detect the culprits ” there can Le
nothing confidential in the police report and the very fact, that the railway
Traffic Manager does not dare to give the merchants copy of the police report,
goes to show that there must. be something in the police report which the
railways do not want the merchants to see and yet it is expected that the -
mercbants must prove that the loss occurred through the negligence of the-
railway administration or its servants or was due to theft by railway servants,
Seeing that the railways decline.to give simple particulars to consignees and
do not give them copies of the police reports, the only fair course open is that
instead of the onus of proof lying on the consignees the railways should be
required to prove that the loss was not due to their negligence or theft by
their servanis, Even in Robertson’s report on railway admipistration (he-
recommendafion was that the onus of proof will lie on railways.

3. Weshall place before the Railway Risk Note Revision Committee ancther
case which will show how the merchants are made to suffer at.the hands.of
the railways, Railways affer having obtained a risk'note deliberately recover
.charges at railway risk rates befare the merchants see the goods (for they have
“to deposit railway freight with railways before they receive the goods) on the
‘plea that although a risk note was taken the goods were carried at the risk of
the railways and then when on inspecting the goods the merchants find that
there has been loss the railways at once turn round and say that the railways -
are protected by risk notes, And takes months hefors the merchants can
recovef even the difference between the railway risk and ‘owner’s risk rates front
the railways, although the railways recover freight from the merchants at
railway risk, they take a risk note and refuse to pay any claim fur compensa-
tion. In respect of one consignment of piece-goods booked in' June 1919 from
.Asarva to Bara Bazar, risk note was taken at the despatching station but
freight was realised at the destination at the railway risk -rate on the ground
that the goods were carried at railway risk but when the merchants found
the loss the railways turned round and said they were protected by risk note,



136

-and then when the merchants insisted that freight had been reaisea a. the
railway risk rate, the railways corresponded amongst. themselves for months:
and after great trouble they passed order for the refund of difference in June
1922, i.e., after three years. (The amount of the said refund order has not yet
been received.) ) » ' ' :

‘We would not now say any more, as we have dealt with the merchants side
of the case very fully in our printed statement and placed there aforesaid facts
before the committee and the public to ennble them to judge how the railways
can reconcile their statements made before the committee in Simla with the
facts herein disclosed. ) <
. . t e

No. 189, dated the 23rd August, 1922. - Serial No, 108.

From—Sir M. G.'T. Morara Currry, President, Southern India Chamber of Com-
meres, .
T To—The Secrctary, Railway Board, Simla. ) ‘
With reference to your letter No, 505.T.-21, dated the 22nd May 1922, Southern Indis
regarding the subject matter of the reference to the Railway Risk Notes Com- 82;-%::1
aittee, I am to state the views of my Committes as under : —

(1) My Committee are disposed to place in the forefront the need for
~ reversing the principle of throwing the onus of proof on the
cousignor in a claim for compensation arising out of the loss of
goods entrusted to a Railway Admivistration. They are con-
vinced that this principle has been the cause of the greatest
hardship to the mercantile community till now, and unless this
so-called principle is going to be abandoned, there can possibly be

no improvement in the present deplorable state of affairs.

(2) My Committee are for retaining the distinction that is now observed
between a *special reduced ” and an “ordinary ” rate for goods ;
and while they are of opinion that in pursnance of the recom-
mendations of the Aoworth Committee, 8 full investigation should .
be made as to the, articles for which *owner’s risk” rates and
“ Railway risk " rates should he quoted; and also as to the
difference in quanium between the two rates, corresponding to
the difference in 1he liability imposed on the Railway under-
taking ; they urge that the Railway should, as till now, be asked
to quote the two different rates in their tariff.

-- {8y My Committee consider that the Lability of the Railway Administra-
tions in respect of goods entrusted to them for carriage, though
governed legally by the provisions of Section 72 (1) of the Indian
Railway Act, 1890, the several Risk Note forms approved by the
Governor-General in Council are so worded and so interpreted by
the Railway Administrations as to afford the maximum scope
for evasions on the part of the Railway Companies of their just
liability to the" owners of goods enirusted to them. My Com-
mittee would, therefore, recommend-that the words ** for the loss
of a complete consignment or of one or' more complete passages
forming part of a consigoment” in the Risk Note forms should
be dropped. This clause has been fruitful of the most mischievous
consequences to consignors of goods by reason of exfensive and
serious malpractices on the part of those bandling such goods, on
behalf of the Railway. '

(4) My Committee.also urge that the words “ robbery from- a rudning
train ” have been so interpreted as to include almost every loss
of goods during transit, including ordinary theft, even by Railway
servants. They would, therefore, urge that the significance of
these words should be exactly defined. -

I regret the delay in our reply to this reference which was unavoidable

- mittee aleo received representations from a number of private irms and
NOTE- ?ﬁ%ﬁ%ﬁug}a both Indian and European. These they have not thought it necess=

sary to print.
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RISK NOTE FORM A.

—

[ Approved by the Governor-General in Gounczl under Seotion 72 (2) (B) of the
' Indian Railways Act, IX of 1899.]

(To be used. when articles are tendered for “carriage which are either
already in bad condition or so defectively packed as to be l1a.ble to damage,
leakage, or wastage in transit.)

STATION,

_ 192 .

.~ WHEREAS the consignment of tendered by T2

as per forwarding order No. ~_of this date for despatch by the_____ - Rail«
‘way Admlmstmtlon or their transport agents or oarriers to station, -

and for wl.uch = have received Railway receipt No.______ of same date, ia

in bad cond1t1on o liable to damage,. leakage, or wastage in transit as
follows :— ‘

vlw the undersigned, do hereby agree and undertake to hold the said
Railway Administration and all other Railway Administrations working in
connection therewith, and also all other transport agents or carriers employed
by them, respectively, over whose Railways or by or through whose transport
agency or agencies the said goods may.he carried in transit from
station to . station harmless and free from all responsihi«
,:lity for the coudition in which the aforesaid goods may be delivered to the.
consignee at destination and for any loss arising from the same.

WITNESS. . Signature of sender
{Signature). Father’s name
: ’ Rank or i
" (Residence) Caste ___Age
WITNESS.
(Signatiire) _ _ Profession.

(Residence) ' . | Residence
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RISK NOTE FORM B.

| 4dpproved by the Governor-General in Council under Section 72 (2) (B) of the-
Indian Railways Act, IX of 1890.]

(To be used when the sender elects to despitch ata * special reduced” ar
“ owner’s risk ”’ rate articles or animals for which an alternative * ordinary "’ or-
* Risk acceptance ™ rate is quoted in the Tariff.) f '

STATION..
182 .

WHEREAS the ﬁconsignméﬁt of o -__tendered by ¢ as.
per forwarding order No.._______ of this date, for despatch by the_ iy
Railway Administration or their transport agents or carriers to

station, and for which —;f—o- have received Railway Reoceipt No. of same
‘date, is charged at a special reduced rate instead of at the ordinary tariff rate
chargeable for such consignment, Tle" the undersigned do, in consideration of

such lower charge, agres and undertake to hold the said Railway Administra--
tion and all other Railway Administrations working in connection therewith,,
and also all other transport agents or carriers employed by them respectively,
over whose Railways or by or through whose transport ageney or agencies the
said goods or animals may be carried in transit from * _station
to : station, harmless and free from all responsibility for
any loss, destruotion or deterioration of, or damage to, the said consignment,.
from any cause whatever except for the loss of a eomplete consignment- or of
one or more complete packages forming part of a consignment due either to the-
wilful neglect of the Railway Administration or to theft by or to the wilful
negleot of its servants, transport agents or carriers employed by them before,.
during and-after transit over the said Railway or other Railway lines working
in connection therewith or by any other transport agency or agencies employ--
ed by them, respectively, for the carriage of the whole or any part _of -the said
consignment: provided the term “ wilful neglect ” be not. held to inolude fire,.
-robbery from a tunning train or ahy other unforeseen event or aceident. .

WrrNEss. Signature of sender
- (Signature)__ | Father's - name._
Rank or ‘ :
(Residence) _ _ R Caste Age_
WiTness.
Signature) _Profession
Residence_—.— 7

(Residence)
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'RISK NOTE FORM C.

{Approved by the Governor-General in Council under Section ?'2 (2) (&) of lke
Indian Railways Act, I1.X of 1890.]

(To be used when, at sender’s request, open wagons, carts or boats are used

for the conveyance of goods liable to damage when 50 carried and which, under
other circumstanees, would be carried in covered wagons, carts or boats)

STATION.

192

Wnnn.ms the sonsignment of _ -.—-tendered
by = as per forwarding order No..____ of this date, for despatch by
the, Railway Administration or thelr trausport agents or carriers
to_ ._station, and for whlch— have received Railway Receipt

No. of same date, is at e request loaded in open wagons, carts or

‘boats, to be 80 car\ned to destlna,tmn, <= the undersigned, do herehy agree and

undertake to hold the said Railway Admlmstra.tlon and all other Railway
Administrations working in conuection therewith, and also all other transport
‘agents on, carriers employed by them, respectlvely, over whose Bailways or by
or through whose transport agency or agencies the said goods may be carried
~din transit  from station to .

station, harmless And free from all responsibility for any destruction or deterlo-
ration of, or damage to, the said consignment which may arise by reason of the
consignment being conveyed in open wagons, carts or boats during transit
over the said Ra;lwa.y or other Railways working in connection therewith or
- during transit by any other tr&nsporb agency or agencies employed by them,
‘respectively.

WITNESs, - Signature of sender
{Signature) - * ( Father’s name
Rank or
{Residence) + ( Caste Age._
WITNESS, -
{(Bignature) - Profession

{Residence) " Residence
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"RISK NOTE FORM D.

{Approved by the Governor-General in Council under Seotion 72 (2) (b) of the
Indian Raslways Act, IX of 1890.]

(To be used when the sender elects to despatch ab a “special reduosl - or
“.owner's risk ” rate dangerous, explosive or combustible articles for which an
alternative * ordinary ” or “ Risk™ acceptance ™ rate is quoted in the Tariff,)

STATION.

192 .

WHEREAS the consignment of

tendered by ':—:, as per forwarding order No. o of this date, for
despatch by the Railway Administration or their travsport agents or cartiers to
: station, and for which L have received Railway Reoceipt

bl
. of same date, is charg:d at a special redIuced rate instead
‘at the.ordinary tariff rate chargeable far such consignment,—, the undersigned;

Wi
. -do in consideration of such lower gharge, ngree and undertake to hold the said
Railway Administration and all other Railway administrations working in con-
nection therewith and also all other transport agents or carriers employed by
them, respectively, over whose Railways or by or through whose transport
agency or agencies the said goods may be carried in {ransit from et
station to station, harmless and free from ail responsibility for
any loss, destruction or deterioration of, or damage to, thesaid consignment from
any cause whatever except for the loss of a complete consignment or of one or
more complete packages forming part of a consighment due either to the wilful

~£Eglecb of the Railway Administration or to theft by or to the wilful ﬁ@
of ifs servants, transport agen's or carriers employed by them belore, during and
.after transit over the said Railway or other Railway lines working in connection
therewith, or by any other transjort agency or agencies employed by them
respectively, for carriage of the whole orany part of the said consignment
provided the term, “wilful ncglect ”’ be not held to include fire, robbery from a’

running train or any other unforeseen event or accident.

No..

% further agree to accept responsibility. for any consequences to the
property of the aforesaid Railway “Administration(s) and of their transport
agents and carriers or to the property-of other persoms that may-he in: the
course of conveyance which may be caused by the explosion of, or otherwise, by
the said consignment and that all risk and responsibility whether to the Rail-
way Administration or their transport agents and carriers, to their servants

or to others, remain solely and entirely with -‘:Te

"Signature of sender - , N

-(Addl;ess) - —
‘WITNESS.

{Signature)
{Address) : = , =

- Wﬁnsss. .
(Signature) ‘ — ——

{Address)

Nota,—The sbove iorm‘in, for the .convenience of the public, translated into the vernacular on the reverse,
but the form in English is the authoritative form, and the Railway Administration accepts no responsibility for

ma&m»"&fth&vemeﬂﬂmﬁtim.-"- :
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RISK NOTE FORM E.

L4pproved by the Governor-Generat in Council wnder Section 72 () (2) of the
- Indian Railways Act, IX of 1890.] o

(To be used when booking elephants or horses of a declared. value ezceeding
Rs. 500 a head ; mules, camels or horned cattle, Ks. 50 a head ; donkeys, sheep,
goats, dogs, or other animals, Rs. 10 a head ; withous payment of the percentage
on value authorised in Section 73 of Act IX of 1890, as amended by Section 4 of
Act IX of 1896.)

—_— STATION,
192 .

] :.WHEBEAS - the undersigned, have tendéred tothe_______Railway Ad-
ministration for despatch to___~ ___station the animal(s) mentioned below,

for which [ have received Rajlway ticket No._______of this date ;

And whereas L have paid to the said Railway Adrinistration only their
ordivary freight charge without any extra cbarge for insurance ;

And whereas the said Railway Administration for such ordinary freight
charged holds itself responsible for proved damages to (each of) the said
animal(s) caused by neglect or misconduct of its servants to the extent of the
value mentioned below ; '

And whereas the said Railway Administration bas notified that it will
not be liable for damage or loss arising from freight or restiveness, or delay
not caused by the negligence or misconduct of its servants, and such condi-
tion is accepted by 2°; :

o, the undersigned, do, in consideration of the foregoing terms and
‘conditions, hereby agree and- undertake that the responsibility of the said
Railway Administration and all other Railway Administrations working
in connection therewith, and also all other tfransport egents or carriers
employed by them, respectively, over whose Railways or by or through
whose transporf agency or agencies the said animal (s) may be carried in
transit from stationto_______ station, for the loss, destruce
tion or deterioration of, or damage of (each of) the said animal(s) shall not
exceed the value mentioned below :—

Animals. ‘ Animaly, .
: ) : : Value
) Value ) : of each.
No. Description. of each. | No. . Description.
; ] . ..
Rs. E' ' Rs.
Elephants ... - _ 500 | Donkeys 10
Horses ..l 8o ‘Sheep . 10
Mules ., ... .| so| | Goate o loa0
€amels .. 50 Digs 10
Horned cattle ... L0 Other snimals 10
WITNESS. ‘ Signature of serider
(Bignature) ' :
. .. _. { Father’s name
(Residence) Rank or
Caste Age —
Wirngss
(Signature) } Profession__
(Residence) _ Residence _

N.B.—{1)} The words in ifalics should be soored ont by the béokingﬂer_k when only ose animal is sent. .
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RISK NOTE FORM F.

[4pproved by the Governor-General in Council under Seciion 72 @ ) of
‘ the Indian Railways Act, IX of 1890.)

. {To be used when booking horses, mules and ponies tendered for déspatclia
in cattle-trucks or horse-wagons instead of in horse-boxes.) |

—_— . BTATION.

—_ : 192

_WHEREAS the consignment of
tendered by 2, as per forwarding order No. of this date for despatch:
by the Railway  Administration fo statin, and for
which J bave received Railway Receipt No. of same date,
is at ™ request and in consideration of the payment by 2t of cattle-truck or
horse-wagon rate in lieu of horse-hox rate, loatled in cattlestrucks or horse-
wagons instead of horse-boxes to be so carried to destination ;

.And whereas the said Railway Administration bas notificd that it wilk
not be liable for damage or loss arising from freight or restiveness or delay not
caused by the negligence or misconduct of its servanis “and such condition is.
accepted by 2%,

We, the undersigned, do hereby agree and undertake to hold the said Rail-
way Administration and all other Railway Administrations working in connec-
tion therewith, over whose Railways the said animal(s) may be carried im
transit from station to station, harniless and free from
all responsibility in excess of Rs. 50 -(per head) for any los:, destruction or
deterioration of, or damage to, the said consignment during transit over the
said Railway or other Railways working in connection therewith.

‘WITNESS.
(Signature) : Signature of sender
_ . Father's name o
{Residence) __. . Rank or i -
Caste Age
WITNESS,
Signature) ~ : Profession

{Rosidence) ~ Residence__ -
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RISK NOTE FORM G.

-

{ Approved by the Governor- General in Council under Section 72 (2) (0) of the
_ Indian Railways Zet, IX of 1890.] '

(To be used as an alternative to Risk Note Form D, in the case of dangerous

explosive or combustible articles, for which an alternative « ordinary” or “ risk

acceplance”’ rate is quoted in the Tariff,- when the sender desires to enter into
a general agreement instead of executing a separate risk note for each con-

signment.)
STATION.

192 ,

WHEREAS all consignments of

"

for which the Railway Administration quotes both owner’s risk or special re- .
-duced ratesand Railway rigk or ordinary rates are (unless J shall have entered
juto a speeial contract. in relation to any particular consignment) despatched
by 22 at (2L) own risk and are charged for by the said Railway Administration
at special reduced or owner’s risk rates, instead of at ordinary tariff or Railway
risk rates, L , the undersigned, in'consideration of snch consignments being
‘charged for at the special reduced or owner’s risk rates, do hereby agree and,
ufidertake to hold the said Railway Administration and all other Railway
Administrations working in connection therewith,  and -also other transport
-agents or carriers employed by them, respectively, over whose Railways or
by or through whose transport agency or agenciesthe said consignment
of ' may be carried in transit from : station
to ‘ station, harmless and free from all responsibility for any loss,
-destruction or deterioration of, or damage to, all or any such consignments
from any cause whatever, except for the loss of a complete consignment or of -
‘one or more complete packages forming part of a tonsignment due either tothe
wilful neglect of the Railwey Administration or to theft by or to the wilful
neglect of ils servants, transport agents or carriers employed by theni before
-during, and after trapsit over the said Railway or other Railway lines working
in connection therewith, or by any other transport agency or agencies employed
by them, respectively, for the carriage of the whole or any part of the said
-consignments provided the term “wilful neglect™ be not held to include fire,
-robbery from a running train or any other unforeseen event or accident.

o further agree to accept responsibility for any consequences to the pro-
‘perty of the aforesaid Railway Administration(s) and of their transport agents
and carriers, or to the property of other persons that may be in the course of
-sopveyance, which may be caused by the explosion of or otherwise, by all or
any of the said consignments, and that all risk and responsibility whetber to
‘the Railway Administration(s) or their transport agents and carriers, to their
'servants or fo others, remains solely and entirely with 2.

‘WITNESS.
-(Signature)

{(Residence)

WiTNESS.
~ «(Signature) |

‘(Residence) - - - - :
Bignature of sender ' :

Rank or Faiher’s name
ank o Cpste.- Age N —

Profession’

‘Residence

Note—The above form is, for the convenience of —-the public, trauslated imto the vernacalar om the reverse,
but the form in English is the authoritative form, and the Railway Administration accepts no responsibility for the
~earrectness of verogcular tranalation. -

-
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RISK NOTE FORM H.

[ 4pproved by the Governor- Gemra,l in Council under Section 72 (2) (b) of tﬁe
Indian Raslways Act, IX of 1850.]

(To be used as an alternafive to Risk Note Form B, when a sender desires
1o enter into a general agreement instead of executlng a separate Risk Note

- for each consignment).
STATION,

-102

"WHEREAS all consignments of goods or animals for which the
Railway Ad ministration quotesboth owner's Tisk or special reduced rates and

. Ba.xlway risk or ordma.ry rates are (unless —f; shall have entered into a spemal

m
1y
onr

-own risk and are charged for by the__________ Railway Administra,tioﬁ at spe:-
~cial reduced or owner’s risk rates instead of at ordinary Tariff or Railway

risk rates, ;;‘,—-, the undersigned, in consideration of such consignments being -
charged for at the special reduced or owner’s risk rates, do hereby agree and
undertake to hold the__ < Railway Administrations and all other

Railway Administrations working in connection therewith, and also all other
transport agents or carriers eniployed by them: respectwely, over whose
Railways or by or through whose transport ageney or agencxes "the said goods

or animals may be carried in transit from station
to_________station, harmless and free from all reepons1b1l1ty for-any loss,
-destruction, or deterioration of, or damage to, all or any of such consignments
from any cause whatever except for the loss of a complete consignment or of
one or more complete packages forming part of a consignment due either to the
wilful neglect of the Railway Administration, or to the theft by or to the wilful
neglect of its servants, transport agents or carriers employed by them -before
during and after transit over the said Railway or other Ra.llway lines working
in connection therewith or-by any other transport ngency or agencies employed
by them, respectively, for carriage of-the whole or any part of the said consign-
ments: provided the term  wilful neglect * be not held to include fire, robbery
from a running train or any unforeseen event or accident. '

WITNESS.
(Signature) : Signature of sender
' ' _ , ¢ Father's name._ — ' —
{Residence) Rank or { '
' Caste - Age
‘WiITNESS.
(Bigoature' Profession

{Residence) "~ Residence _
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RISK NOTE FORM Y.

| ‘[ Approved by the Governor-General in Council under Section 72 (2) (D) of the
Indian Railways Act, IX of 1890.)

(To be used as an alternative to Risk Note Form X, when the sender’elects-
to enter into a general agreement for a term not exceeding six months, for the
despatch of ¢ excepted " articles specified in the second schedule to the Indian
Railways Act, IX of 1890, when value exceeds one hundred rupees, without
payment of the percentage on value authorized in Section 75 of that Act, in
stead of executing a separate. risk note for each consignment.) -

. o —_ STATION..

192
WHEREAS- copsignments of i : tendered by Z¢, for
despatch by the Railway Administration or their {ransport agents

or catriers are charged at the ordinary rates for carriage, and whereas X have .
been required to pay or engage to pay, and elected not to pay or ehigage to pay,
a percentage on the value of the consignments by way of compensation for
increased risk, —, the undersigned, do therefore agree and undertake, except in
relation to any particular consignment for which 1 may have entered into a
special contract, to hold the said Railway Administration and all the other
Railway Administrations working in conneotion therewith, and also all other
transport agents or carriers employed by them, respectively, over whose Rail-

. ways or by or through whose transport agency or agencies the said goods may
be carried in transit, harmless and free from all responsibility for any loss,
destruction or deterioration of, or damage to, the said consignments from any
-cause whatever before, during and after transit over the said Railway, or other
Railway lines working in connection therewith or by any other transport agency
or agencies employed by them, respectively, for the carriagé of the wholeor any
part of the said eonsignments. .

‘WITNESS. Signature of sender
(Signature)
- Father’s name
(Residence) - . Rank or {
’ o Caste Age
WITNESS.
_(Signatui‘e);_,--_.'.. - Profession

{Residence)-........ — Residence — . IR
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RISK NOTE FORM X.

‘[;!pproued__by the Governor-General in Council under Section 72 {

- Gen 8} (2) of the
Indion Railways det, IX of 1890.] ‘

. (To be used when the sender elects to despatch an * excepted ' article or
_artioles specified in the second schedule to the Indian Rgilways rizte I(g
of 1690, whose value exceeds one hundred rupees without payment of the
percentage on value authoriged in Section 75 of that Act.) B

___BTATION.

. 192
"~ WaEREAS the consignment of " . _tendered by
o 08 per forwarding order No._ s ____of this date, for despateh

by the_____ HRailway Admixistration or their transport agents or carriers to

- _—station, and for which w2have received  Rail way Receipt
No. of same date, is charged at the ordinary rates for
carriage, and whéreas% have been required to pay, and-elected not to pay
‘a percentage on the value of the consignment by way ‘of compen'satibn for
increased risk, — , the undersigned, do therefore agree and undertake to

? we

hold the said. Railway Administration and all other Railway Administrations
working in connection therewith, and also all other transport agents or carriers
‘employed by them respectively, over whose Railways or by or through whose
transport agency or agencies the said goods may be carried in transit from
. station to _________  station, harmless and’ free from all
responsibility for any loss, destruction gr deterioration of, or damage to, the said
consignment from any cause whatever before, during and after transit over the
said Railway, or other Railway lines working in connection therewith or by
any other transport agency or agencies employed by them, respectively, for the
~ carriage of the whole or any part of the said consignment. -

WiTNEss.
(Signature) — Signature of sender.
| ‘ ~ ( Father’s name
(Residence)__, Rank or { . .
Caste Age .
| WrrNgss.
(s\ignaturé) - Pr&fesintt —_—
(Residence)___. : Residence , e

1878 B—8—10-1C-22-—GCP8



